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term ^"opera/^ derived, or rather abbreviated, 
from the words opera in musica (works in music 
—i.e., a musical work), is only a convenient title that 
has found favor by its brevity and through lack of a 
better. Translate it and read “works,’’ and we see 
that it is a meaningless term in all else than that it 
is something created. 

And what is this “something” that has been created, 
that is in people’s mouths so often, and that we desig¬ 
nate by the word opera? The least cultured will be 
able to answer that it is a work for the stage, in which 
music plays a prominent part; that it is this, and some¬ 
thing more, must be shown as we study its rise and 
development. 

Since ordinary feelings or emotions are by no 
means naturally expressed by musical sounds, opera 
must be admitted to be a thing of artificiality. Some 
will ask: Since the introduction of music into a dra¬ 
matic work admits an unreal element into that which 
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CORPUS JURIS 
SECUNDUM 

VOLUME TWENTY-FIVE 


CROPS 

This Title includes the annual products of the soil while unsevered therefrom, growing spontane¬ 
ously or by cultivation, immature or ripe, and nature and incidents of rights of property therein in gen¬ 
eral. 


Hatters net in thin Title, treated elsewhere in this work, see JDeserii»tive-Word Index 


§ 1 . 
2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


Analysis 

Definition, nature and kinds—^p 1 

- Fructus naturales—4 

- Fructus industriales—^p 5 

- Emblements—p 5 

Ownership in general—^p 6 
Sale or conveyance of land—p 7 

- Reservation of growing crops—^p 8 

Crop raised by trespasser—^p 8 
Effect of severance—p 9 
Offenses—^p 9 


§ 1. Definition, Nature and Kinds 

a. In general 

b. Growing crops 

a. In G-eneral 

Iri general ^'crops'' are defined as all products of the 
soil that are grown and raised annually and gathered in 

1. Kan.—Kennedy v. Spalding, 53 
P.2d 804, 806, 143 Kan. 76, quoting 

Corpus Juris. 

Or.—Weddle v. Parrish, 296 P. 464, 

135 Or. 345. 

Wash.—^Miethke v. Pierce County, 23 
P.2d 406, 407, 173 Wash. 881. quot¬ 
ing Corpus Juris. 

17 C.J. p 378 note 1. 

25 1 


a single season. They are divided into fructus naturales 
and fructus industriales or emblernents. 

The word “crops,” in its more general significa¬ 
tion, means all products of the soil that are grown 
and raised annually and gathered during a single 
season.^ In this sense the term includes both fruc- 

(2) “Some product of the soil 
gathered during a single year." 

Ala.—parte Gray, 86 So. 96, 97, 
204 Ala. 358—First Nat. Bank of 
Stevenson v. Crawford, 149 So. 
230, 231, 25 Ala.App. 463. 

Wash.—Miethke v. Pierco County, su¬ 
pra. 

17 C.J. p 378 note 1 [a] (3). 


Other definitions 

( 1 ) “Everything produced from 
the earth hy annual planting, culti¬ 
vation and labor." 

Ky.—Craddock v. Riddlesbarger, 2 
X>ana 205, 206. 

Wash.—Miethke v. Pierce County, 23 
P.2d 406, 407, 408, 173 Wash. 381, 
quoting Corpus Juris. 
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tus industriales and fructus naturales.2 The word , 
is also used, however, in a more restricted sense, as 
synonymous with 'Tructus industriales” or “emble¬ 
ments.”^ 

Crops are divided into two general classes,^ fruc¬ 
tus naturales, discussed in § 2 infra, and fructus in¬ 
dustriales, treated in § 3 infra. 


The distinction between crops as fructus natura¬ 
les and fructus industriales is important chiefly as 
relating to whether the crop is real or personal es¬ 
tate,^ as relating to, first, whether the growth may 
be sold by parol as personal property, or whether it 
is a part of the real estate, discussed in the C.J.S. 
title Frauds, Statute of § 76, also 27, C.J. p 199 note 


(3) “Any issue of the soil, pro¬ 
duced naturally or under cultivation 
and subject to harvesting methods.’' 
—Case V. Snyder, 26S N.Y.S. 712, ^13, 
149 Misc. 629. 

(4) “That which is gathered; the 
corn or fruits of the earth collected; 
harvest; the word which includes 
every species of fruit or product 
gathered for man or beast; corn or 
other cultivated plants, while grow¬ 
ing (a popular use of the word); 
anything cut off or gathered."— 
Webster, B., quoted in Pelham v. 
State, 102 So. 462, 463, 20 Ala.App. 
359, certiorari denied Ex parte Pel¬ 
ham, 102 So. 464, 212 Ala. 325—17 C. 
J. p 378 note 1 [a] (6). 

C5) “That which is cropped, cut or 
gathered from a single field, or of a 
single kind of grain or fruit of any 
single season; especially the product 
of what is planted in the earth; 
fruit; harvest. Grain or other 
product of the field while standing." 
Cal.—Cottle V. Spitzer, 4 P. 435, 438, 
65 Cal. 456. 52 Am.R. 305. 

Wash.—Miethke v. Pierce County, 23 
P.2d 405, 407, 173 Wash, 381. 

17 C.J. p 378 note 1 [a] (6). 

(6) Additional definitions see 17 C. 
J. p 378 note 1 [a] (1), (4), (7), (8). 

Definitions using “annual” criticized 
“True the courts have usually em¬ 
ployed the term 'annual' products in 
defining crops, but . . . such a 

limitation is too narrow as there are 
at least some crops that do not ma¬ 
ture in a single year, and in certain 
localities more than a single crop 
may possibly be produced in the same 
year,"—^Miller v. George H, Mellen 
Co., 15 Ohio N.P.,N.S., 33, 36. 

“Crops” include 

(1) Both gathered and growing 
crops. 

Ala.—Pelham v. State, 102 So. 462, 
20 AIa.App. 359, certiorari denied 
Ex parte Pelham, 102 So. 464, 212 
Ala. 325. 

R.I.—^Dana v. Bewis, 2 R.I. 492. 

(2) Grain or grass. 

Cal.—Hogan v. Merced County Super. 

Ct, 117 P. 947, 16 CaLApp. 783. 
Or.—^Weddle v. Parrish, 295 P. 454, 
456, 135 Or. 345, citing Corpus Ju¬ 
ris. 

(3) Hay generally.—Case v. Sny¬ 
der, 268 N.Y.S. 712, 149 Misc. 629— 
17 C.J. p 378 note 1 [b] (7). 

(4) Other things included see 17 
C.J. p 378 note 1 [b] (2), (5), (6), 

(8). I 


Grass “does not fall within the 
meaning of the word crop as usually 
understood and applied, except when 
grown and maturing on meadow 
lands for harvesting or harvested." 
It does not apply to grass growing on 
depastured lands. 

Or.—Weddle v. Parrish, 295 P. 454, 
135 Or. 345. 

W.Va.—Moore v. Hope Natural Gas 
Co., 86 S.E. 564, 76 W.Va. 649. 

Increase of live stock is not in¬ 
cluded in the term “crops," such 
term relating to the product of the 
soil.—Ellis, McKinnon & Brown v. 
Hopps, 118 S.E. 583, 30 Ga.App. 453. 

Etymology 

(1) The etymology appears to be 
from the Saxon “crop" or “cropp" 
signifying the crop of a fowl, a clus¬ 
ter of ears of corn, grapes, ears of 
corn, and from the Welsh “copiad," 
a gathering or taking hold of. 

Ala.—Pelham v. Stale, 102 So. 462, 
463, 20 Ala.App. 359, certiorari de¬ 
nied Ex parte Pelham, 102 So. 464, 
2X2 Ala. 325. 

Cal.—Cottle V. Spitzer, 4 P. 435, 65 
Cal. 456, 457, 62 Am.R. 305. 

(2) The word “crop" is derived 
from the old English “croppe," sig¬ 
nifying the top of the plant.—MJelh- 
ke V. Pierce County, 23 P.2d 405, 407, 
173 Wash. 381. 

2. Kan.—Kennedy v. Spalding, 63 P. 
2d 804, 806, 143 Kan. 76, quoting 
Corpus Juris. 

N.C.—State v. Crook, 44 S.E. 32, 132 
N.C. 1053. 

Or.—^Weddle v. Parrish, 295 P. 454, 
135 Or. 345. 

Utah.—Francis v. Roberts, 272 P. 633, 
634, 73 Utah 98, citing Corpus Ju¬ 
ris. 

Wash.—Miethke v. Pierce County, 23 
P.2d 405, 407, 173 Wash. 381, quot¬ 
ing Corpus Juris. 

“Fructus naturales" see infra § 2. 
“Fructus industriales" see infra § 3. 

3. Ala.—Pelham v. State, 102 So. 
462, 20 Ala-App. 369, certiorari de¬ 
nied Ex parte Pelham, 102 So. 464, 
212 Ala. 325. 

Kan.—Kennedy v, Spalding, 53 P.2d 
804, 806, 143 Kan. 76, quoting Cor¬ 
pus Juris. 

Tex.—Bateman v. Brown, Civ.App., 
297 S.W. 773, 775. 

Wash.—Miethke v. Pierce County, 23 
P.2d 406, 407, 173 Wash. 381, quot¬ 
ing Corpus Juris. 

17 C.J. p 379 note 4. 
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Technical legal meaning 

The definition given by Webster is 
even broader than the popular sig¬ 
nification of the word. Under the 
former, as wc see, not only is meant 
gram produced from annual vegeta¬ 
tion, but also fruits from trees and 
perennial plants. But it is at least 
doubtful if, under the common and 
restrictive acceptation of the term, 
anything more would be understood 
than products from annual plants, 
as cereals, maize, etc., and the latter 
appears to be the sense in which the 
term is employed in technical legal 
parlance. 

Ala.—Pelham v. State, 102 So. 462, 
20 Ala.App. 359, certiorari denied 
Ex parte Pelham, 102 So. 464, 212 
Ala. 325. 

Cal.—Cottle V. Spitzer, 4 P. 435, 65 
Cal. 456, 52 Am.R. 305. 

Pruit and fruit trees 

(1) The word “crop," taken in its 
most comprehensive sen.se, indtule.s 
fruits grown on tre(‘s, but trees 
themselves, capable of producing 
fruit, never have been included in 
that term. 

Cal.—Story v. Christ in, 95 P.2d 925, 
126 A.L.R. 1402, super.si'ding, App., 
89 P.2d 144. 

Or.—Weddle v. Pnrrisli, 295 P. 454, 
456, 135 Or. 345, citing Corpus Ju¬ 
ris. 

17 C.J. p 379 note 4 ff] (1). 

(2) Nursery trees growing on a 
farm partake of the satue character 
as growing crops.--dbotterman v. Al¬ 
bright, 25 N.E. 856, 122 N.Y. 4K4, 19 
Am.S.R. 510, 11 L.R.A. 800, affirming 
6 N.Y.St. 334, 44 Hun 622. 

(3) However, trees attached to soil 
by roots in order to ke(‘P them ready 
for 'sale and transplantation are not 
profit of land in same sensi) as an¬ 
nual crop, matured from seed plant¬ 
ed in ground and harvested within 
year, and do not constitute “crop" 
within legal meaning of such term. 
—Story V. Chris tin, supra. 

4. Idaho.—Twin Falls Bank & Trust 
Co. v. Weinberg, 257 1^ 31, 44 Idaho 
332, 54 AX.E. 1527. 

5. U.S.— In re Buchanan, D.C.Pa., 24 
F.2d 553. 

N.J.—^Westbrook v. Eager, 10 N.J. 
Baw 81. 

Pa.—Pattison's Appeal, 61 Pa. 294, 
Too Am.I>. 637, 

Utah.—Francis v, Roberts, 272 P. 633, 
634, 73 Utah 98, citing Corpus Ju¬ 
ris. 
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83-p 200 note 92, § 105, also 27 CJ. p 209 note 4-p 
210 note 7, and § 142, also 27 CJ. p 239 notes 78-80, 
and second, whether it passes to the personal repre¬ 
sentative, to be administered as personal property, 
or to the heir, see the CJ.S. title Executors and 
Administrators § 106, also 23 C.J. p 1141 note 22-p 
1142 note 32, or devisee, discussed in the C.J.S. title 
Wills § 772, also 69 C.J. p 387 notes 72-75, as a por¬ 
tion of the realty. 

b. Growing Crops 

"Growing crops" are by statute defined as crops 
which require an annual planting or harvesting. The 


authorities differ as to their classification as real or per¬ 
sonal property. 

'^Growing crops'^ have been defined by statute as 
including only those crops which require an annual 
planting or sowing, or an annual harvesting.® So 
the term has been held to include plants, shrubs, 
and flowers grown by a florist.'^ 

The courts have not been uniform in declaring 
the status of growing crops as real or personal prop¬ 
erty.® Growing crops raised by yearly labor and 
cultivation have in some cases been held to be per¬ 
sonal property^ and not real property^® or landj^ 
but in other cases to be realty^^ and in still other 


6. Cal.—Cottle V. Spitzer, 4 P. 435, 
65 Cal. 456, 52 Am.R. 305. 
"Growing: crops” in statute miti¬ 
gating- or justifying injury to ani¬ 
mals trespassing thereon construed 
see Animals § 241. 

Duration of status 
A crop is a "growing crop” from 
the time the seed is deposited in the 
ground, for at that time the seed 
loses the Qualities of a chattel and 
becomes a part of the freehold and 
passes with a sale of It.—^Wilkinson 
V. Ketler,-69 Ala. 435, 

Nursery stock cultivated by labor 
and planted by bankrupt for sale 
rather than for permanent continu¬ 
ance in ground is classified as grow¬ 
ing crops.—In re Pennsylvania Nurs¬ 
ery Co., D.C.Pa., 7 P.Supp. 726. 

7. Ohio.—Miller v. George H. Mellen 
Co., 15 Ohio N.P..N.S., 33. 

8. Ark.—^Western Union Telegraph 
Co. V. Bush, 89 S.W.2d 723, 191 
Ark, 1086, 103 A.L.R. 367. 

Ga.—Bagley v. Columbus Southern 
R. Co., 25 S.E. 638, 98 Ga. 626, 68 
Am.S.H. 325, 34 L.R.A. 286. 
Nature as between landlord and ten¬ 
ant see the C.J.S. title Landlord 
and Tenant § 348, also 36 C.J. p 
102 notes 62-65. 

Nature of property of fruclus nat- 
urales see infra § 2. 

No fixed rule of determiuat'iou 

(1) There is no fixed rule by which 
to determine in every case when they 
are to be considered personal and 
when real estate.—Reed v. Johnson, 
14 Ill. 267, 258. 

(2) The question has become in¬ 
volved in a "mystic maze of uncer¬ 
tainty and contradiction,” the only 
conclusion deducible from the au¬ 
thorities being that "a growing crop 
is a sort of legal species of chame¬ 
leon.”—Bagley v. Columbus Southern 
R. Co., 25 S.B. 638, 640, 98 Ga. 626, 
58 Am.S.R. 325, 34 L.R.A. 286. 

9. Cal.—Congdon v. G. M. H. Wag¬ 
ner & Sons, 278 P. 863, 207 Cal. 
373. 

Pla.—Summerlin v. Orange Shores, 
Inc., 122 So. 508, 97 Fla. 996. 

Kan.—Soeken v. Hartwig, 261 P. 590, 


124 Kan. 618—^Dannifer v. Aurand, 
189 P. 371, 106 Kan. 605. 

Mass.—^West Springfield Trust Co. v. 
tiinckley, 154 N.E. 580, 258 Mass. 
157. 

Minn.—Schuchard v. St. Anthony «fe 
Dakota Elevator Co., 222 N.W. 292, 
176 Minn. 37—Wood v. Pace, 143 
So. 470, 474, 164 Minn. 187, citing 
Corpus Juris, 

Mo.—Hill V. Brothers, App., 217 S.W. 
681. 

Mont.—Morton v. Union Cent. Life 
Ins. Co., 261 P. 278, 80 Mont. 693 
—Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 55 Mont. 
401. 

N.H.—Kingsley v. Holbrook, 45 N.H. 

313, 319, 86 Am.D. 173. 

N.J.—Westbrook v. Eager, 16 N.J. 
Law 81. 

Ohio.—Connecticut Mut. Life Ins. Co. 
V. Shelly Steel Corporation of Bol- 
gate, 189 N.E. 654, 46 Ohio App. 
648—Miller v. George H. Mellen 
Co., 15 Ohio N.P.,N.S., 33. 

Okl.—^Myers v. Hubbard, 194 P. 433, 
80 Okl. 97. 

Tenn.—Langford v. Hudson, 241 S.W. 

393, 146 Tenn. 309. 

Tex.—Roberts v. Armstrong, Com. 
App., 231 S.W. 371, reversing, Civ. 
App., 212 S.W. 227—Colonial Land 
& Loan Co. v. Joplin, Civ.App., 196 
S.W. 626—Kreisle v. Wilson, Civ. 
App., 148 S.W. 1132. 

Wash.—^Kirby v. First Nat. Bank of 
Pasco, 239 P. 556, 557, 136 Wash. 
214, citing Corpus Juris. 

17 C.J. p 379 note 6—50 C.J. p 762 
note 99. 

Statute not retroactive 
Act declaring growing crops per¬ 
sonalty is not retroactive.—Plix v. 
Williams, 155 S.E. 355, 42 Ga.App. 
143. 

Particular crops held personalty | 

(1) Citrus fruit crops, owing an-1 
nual existence to cultivation and la-! 
bor, are chattels.—Haines City Citrus ' 
Growers' Ass'n v. Petteway, 145 So. 
183, 107 Pla. 344. 

(2) An apple crop is personal prop¬ 
erty.—Twin Falls Bank & Trust Co. 
V. Weinberg, 257 P. 31, 44 Idaho 332, 
54 A.L.R. 1527. 


(3) Growing strawberry plants.— 
Cannon v. Matthews, 87 S.W. 428, 75 
Ark. 336, 112 Am.S.R. 64, 69 L.R.A. 
827. 

(4) Grass owned by one person but 
growing on the land of another.— 
Leidy v. Carson, 90 S.W. 754, 115 
Mo.App. 1—50 C.J. p 762 note 4. 

(5) Trees and shrubs raised in a 
nursery for the purpose of sale and 
transplantation. 

Mass.—^Whitmarsh v. Walker, 1 
Mete. 313—Miller v. Baker, 1 Mete. 
27. 

N.Y.—Duff us V. Bangs, 25 N.E. 980, 
122 N.Y. 423. 

(6) Broom corn slats.—Holmes v. 
Neill, 222 P. 670, 96 Okl. 295. 

(7) Crude turpentine or "scrape.”— 
Dickens v. State, 39 So. 14, 142 Ala. 
49, 110 Am.S.R. 17. 

50 C.J. p 762 note 7. 

10- Iowa.—Fawcett Inv. Co. v. Rul- 
lestad, 253 N.W. 131, 218 Iowa 654, 
94 A.L.R. 800. 

Mont.—Morton v. Union Cent. Life 
Ins. Co., 261 P. 278, 80 Mont. 593 
—Power Mercantile Co. v. Moore 
Mercantile Co., 177 P. 406, 55 Mont. 
401. 

Tex.—Colonial Land & Loan Co. v. 
Joplin, Civ.App., 196 S.W. 626. 
Crop of timothy seed, whether sold 
before or after it is gathered, is not 
part of the realty.—^Wimp v. Early, 
78 S.W. 343, 104 Mo.App. 85. 

11. Mont.—^Power Mercantile Co. v. 
Moore Mercantile Co., 177 P. 406, 
65 Mont. 401. 

Tex.—Roth V. Connor, Civ.App., 25 
S.W.2d 246. 

12- Ark.—^Arnold v. Grigsby, 249 S. 

W. 584, 158 Ark. 232. 

Minn.—Mehl v. Norton, 275 N.W. 843, 
201 Minn. 203, 113 A.L.R. 1055— 
Grace ville State Bank v. Hofs- 
child, 206 N.W. 948, 16*6 Minn. 58. 
N.D.—Tanous v. Tracy, 212 N.W. 521, 
55 N.D. 100. 

Ohio.—Miller v. George H. Mellen 
Co., 15 Ohio N.P.,N.S., 33. 

Okl.—Taylor v. Riggins, 263 P. 146, 
129 Okl. 57. 

Or.—Tallman v. Havill, 291 P. 387, 
133 Or. 307. 
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cases they have been held to be land,^^ the clas¬ 
sification being* made to depend in some instances on 
severancei^ and in others on maturity.i^ So, also, 
in some instances, the classification has been made 
to depend on the intention of the parties,^® on the 
nature of the transaction involved,and on the fact 
of ownership.^^ Growing crops have also been clas¬ 
sified as immovable, rather than movable, proper- 

ty.l9 


''Outstanding crop’' is a crop in the field not gath¬ 
ered and housed, without regard to its state.^^ 

§ 2. - Fructus Naturales 

Fructus naturales are crops that are produced by 
the powers of nature alone. They are within the clas¬ 
sification of real property or land, unless severed from 
the land. 

Fructus naturales are crops that are produced by 
the powers of nature alone.^i Fructus naturales 


Tex.—Dimmitt Elevator Co. v. Car¬ 
ter, Civ.App., 70 S.W.2d 615. 
Wash.—Miethke v. Pierce County, 23 
P.2d 405, 173 Wash. 381. 

17 C.X p 379 note 6. 

la <3-eorgria, prior to Act 1922 p 
114, declaring: all crops, matured or 
unmatured, to be personalty, crops 
were held to he a part of the realty. 
—^Newton County v. Boyd, 98 S.E. 
347, 148 Ga. 761—Gainous v. Mar¬ 
tin, 72 S.E, 1100, 10 Ga.App. 210. 

General commoa-law rule is that 
growing: crops form a part of the 
realty. 

U-S.—In re Bunting, D.C.IIL, 60 E. 
2d 605. 

Ill.—Chicago Joint Stock Land Bank 

V. McCamhridge, 175 N.E. 834, 343 
Ill. 45S, reversing 258 Ill.App. 574. 

Md.—Wootton V. White, 44 A. 1026, 
1027, 90 Md. 64, 78 Am.S.R. 425. 

13. Ala.—Mayer v. Taylor, 69 Ala, 
403, 44 Am.R. 522. 

50 C.J. p 753 note 33. 

14. Ga.—Farmers’ Warehouse Co. v. 
First Nat. Bank, 109 S.E. 900, 152 
Ga. 262. 

Mo.—Hayward v. Ppindexter, 229 S. 

W. 256, 259, 206 Mo.App. 398, citing 
Corpus Juris. 

N.D.—Wenzel v. Taylor, ISO N.W. 807, 
47 N.D. 55. 

Okl.—Phillips V. Keysaw, 56 P. 695, 
7 Okl. 674. 

Or.—Smith v. Howell, 176 P, 805, 91 
Or. 279. 

Tex.—Bowyer v. Beardon, 201 S.W. 
219, 116 Tex. 337—Ray v. Poutch, 
Civ.App., 50 S.W.2d 380. 

Wash.—Miethke v. Pierce County, 23 
P.2d 405, 173 Wash. 381. 

17 C.J. p 379 note 7. 

Xuteut essential 

Severance of growing crops may 
arise from any definite act showing 
intention to sever.—Ray v. Poutch, 
Tex.Civ.App., 50 S.W.2d 380. 

Nature of severance 

(1) The severance may he actual. 
Mo.—^Hayward v. Poindexter, 229 S. 

W. 256, 206 Mo.App. 398. 

Tex.—Ray v. Poutch, Civ.App., 50 
S.W.2d 380. 

Wash.—Miethke v. Pierce County, 23 
P.2d 405, 173 Wash. 381. 

(2) It may also he constructive, 
however. 

Mo.—Farmers’ Bank of Mt. Vernon 
V. Parker, App., 245 S.W. 586— 
Hayward v. Poindexter, 229 S.W. 


, 256, 259, 206 Mo.App. 398, citing 

Corpus Juris. 

Tex.—Ray v, Poutch, supra. 

Wash.—Miethke v. Pierce County, 

supra. 

17 C.J. p 379 note 7 ta]. 

(3) Any sale of growing crops not 
in contravention of statute of frauds, 
or mortgage thereof, may be con¬ 
structive severance.—^Western Union 
Telegraph Co. v. Bush, 89 S.W.2d 723, 
191 Ark. 1085, 103 A.L.R. 367. 

(4) Following a sale of fruit on 
trees by contract of parties, what had 
been prior to contract part of realty 
would become chattels.—^Western Un¬ 
ion Telegraph Co. v. Bush, supra. 

(5) Severance of growing crops 
may be implied by sale on execution 
or assignment for benefit of credi¬ 
tors, which passes growing crops to 
assignee.—In re Buchanan, D.C.Pa., 
24 F.2d 653. 

(6) Bankruptcy of owner of land 
eifects implied severance of growing 
crops.—In re Buchanan, supra—In 
re Pennsylvania Nursery Co., D.C.Pa., 
7 F.Supp. 726. 

With oertaiu statutory exceptions 
unsevered crops are regarded as real¬ 
ty.—Norwood V. Carter, 180 S.E. 453, 
176 S.C. 472, 

Hay becomes personal property 
when severed from the meadow.—' 
Le Barron v. Babcock, 25 N.E. 253, 
122 N.Y, 153, 33 N.T.St. 285, 19 Am. 
S.R. 488, 9 L.R.A. 625, reversing 46 
Hun 598, 12 N.Y.St. 688. 

Matured grain which has heen cut 
and threshed is ’’personal property.” 
—Starits v. Avery, 213 N.W. 769, 204 
Iowa 401. 

Rose plants not attached to the 
soil but propagated in greenhouses 
in benches or troughs raised above 
the soil are personal property.— 
Maton Bros. v. Central Illinois Pub¬ 
lic Service Co., 268 Ill.App. 99, af¬ 
firmed 191 N.E. 321, 356 Ill. 584. 

15. Wash.—Miethke v. Pierce Coun¬ 
ty, 23 P.2d 405, 173 Wash, 381. 

17 C.J. p 379 note 8. 

Contra Newton County v. Boyd, 

98 S.E. 347, 148 Ga. 761. 

“Growing crop is not made but 
in the process of being made; and 
what it will make, or would have 
made, hut for having heen destroyed 
is a very different thing from the 
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amount of unformed or half-formed 
or unmade ears that may be found 
upon it in its immature condition.” 
—The Texas & Pacific Railway Co. v. 
Bayliss, 62 Tex. 570, 574. 

Prior to maturity growing crop.s 
are considered as realty. 

Iowa.—Prum v. Kiiony, 207 N.W, 372, 
201 Iowa 327—Newburn v. Lucas, 
101 N.W. 730, 126 Iowa 85. 

Tex.—Elliott V. Dodson, Civ.App., 297 
S.W. 620—Hardeman v. State, 16 
Tex.App. 1, 49 Am.R. 821. 

Crops fit for harvest or mattired 
are considered personal property. 
Colo.—Tolland Co. v. First Slat(‘ 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 321. 

Mo.—Doty V. Quincy, etc., R. Co., 116 
S.W. 1126, 136 Mo.App. 254. 

Tex.—Hardeman v. Stat(\ 16 Tex. 
App. 1, 49 Am.R. 821—Horne v. 
Gambrell, 1 Tox.A.Civ.Cas. § 907. 

16. Mo.—Farmers’ Bank of Mt. Yer- 
non V. Parker, App., 245 K.W. 686. 

Or.—Weddle v. I’arrish, 295 l\ 464, 
135 Or. 345. 

S.D.—Bjornson v, Rostnd, 137 N.W. 
667, 30 S.D. 40, Ann.CaH.t91 r)A 1161. 

17. Ill.—Altcss V. ITimdclcr, 36 UK 
275, 85 Am.D. 407. 

Or.—Weddle v. Parrish, 296 P. 454, 
135 Or. 345. 

17 C.J. p 380 note 10. 

18. Ark.—^WiJStern Union Telegraph 
Co. V. Bush, 89 S.W.Bd 723, 191 
Ark. 1085, 103 A.L.R. 367. 

17 C.J. p 380 note 11. 

19. La.—^National T^ank of Com¬ 
merce V. Sullivan, 41 So. 480, 485, 
117 La. 163. 

20 . Ala.—Sullins v. State, 53 Ala. 

474, 476. 

Duration of status 

It is an outstanding crop from the 
day it commen(jeH to grow until it is 
finally gathered fi‘om the groimd on 
which it is planted and taken away. 
—Sullins V. State, supra. 

21. Idaho.—Twin Falls Bank & 

Trust Co. V, Weinberg, 257 31, 44 

Idaho 332, 54 A.L.R. 1527. 

Mo.—Smock V. Smock, 37 Mo.App. 
56. 

Mont—Kiehl v. Holliday, 251 F. 527, 
77 Mont. 451—Power Mercantile 
Co. V. Moore Mercantile Co., 177 
406, 407, 55 Mont 401. 

Other definitions 

(1) Natural growth and vegetation 
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as '‘emblements/’^^ the term “emblements” is synon¬ 
ymous with “fructiis industriales/’^^ and means a 
product of the earth that is annual, that is raised 
by yearly manurance and labor, and that essentially 
owes its annual existence to cultivation by man.^^ 

§ 5. Ownership in General 

A prfma facie, but not conclusive, presumption of 
ownership of both fructus naturales and fructus Indus- 
triales or emblements follows ownership of realty. How¬ 
ever, the owner may voluntarily separate ownership of 
the crops and land. Crops grown by an adverse holder 
of land or by a licensee belong to such persons during 
possession. 

The ownership of realty carries with it as an inci¬ 
dent thereto the prima facie presumption of the 
ownership of both the natural products of the land, 
such as g'rass and trees, and the emblements, or an¬ 
nually sown crops,but such presumption is not 
conclusive.34 Thus, as a general rule, in the ab¬ 


sence of an agreement to the contrary, crops raised 
on land are the property of the owner of the land,*^^ 
so long as there has not been a severance, either 
actual or constructive.*^^ However, the land may 
belong to one person and the crops to another, even 
without severance,^^ either by operation of law or 
by express contract,*"^^ although, if an encumbrance 
becomes merged in the legal title before the crops 
are severable, and the occupier gains possession of 
the land and grows the crops subject to the prior 
encumbrance, as a general rule the crops will’go 
with the land.39 The owner may by his voluntary 
act so far separate the growing crops from the soil 
as to pass title thereto independent of his estate in 
the land.*^^ 

Crops grown by a person in possession of land 
under a claim of right, holding adversely to all oth¬ 
ers, are his property whether or not severed from 
the land.^i 


30. Iowa.—Clark v. Strohbeen, 181 i 
N.W, 430, 190 Iowa 989, 13 A.L.R. 
1419. 

31. Mont.—Power Mercantile Co. v. 
Moore Mercantile Co., 177 P. 406, 
55 Mont. 401. 

17 C.J. p 380 note 26. 

32. Minn.—Sparrow v. Pond, 52 N. 
W. 36, 49 Minn. 412, 32 Am.S.R. 
571, 16 L.R,A. 103. 

Other definitioas 

(1) “The crops growing- upon the 
land.” 

Ala.—Pelham v. State, 102 So. 462, 

463, 20 Ala.App, 359, certiorari 
denied Ex parte Pelham, 102 So. 

464, 212 Ala. 325. 

Cal.—Cottle V. Spitzer, 4 P. 435, 436, 
65 Cal. 456, 458, 52 Am.R. 305. 

(2) “Crops produced by the labor 

of man . . . fruits of his in¬ 

dustry; his planting, cultivation, and 
harvesting are yearly, and the crops 
‘essentially owe their existence to’ 
his labor; the purpose of the plant¬ 
ing ‘is not the permanent enhance¬ 
ment of the land itself, but merely 
to secure a single crop, which is to 
be the sole return for the labor ex¬ 
pended.’ “—Power Mercantile Co. v. 
Moore Mercantile Co,, 177 P. 406, 407, 
55 Mont. 401. 

(3) The annual product or fruit of 
things sown or planted.—Heller v. 
Amawalk Nursery, 2 N.Y.S.2d 196, 
253 App.Div. 380, affirmed 16 N.E.2d 
671, 278 N.Y. 514—Hamilton v. Aus¬ 
tin, 36 Hun, N.Y., 138, 142. 

(4) Additional definitions see 17 C- 
J. p 380 note 27 [a]. 

Particular objects held to be emble¬ 
ments 

' ' (1)' Wheat and oat crops.—Power 
Mercantile Co. v. Moore Mercantile 
Co., 177 P. 406,’ 55 Mont. 401. 


(2) Other objects see 17 C.J. p 380 
note 27 [b], [d], [ej (2), [g]. 
particular objects held not to be 
emblements 

(1) Trees and the like. 

Ind.—Evans v. Haxdy, 76 Ind. 627, 
531. 

N.J.—Slocum V. Seymour, 36 N.J. 
Law 138, 13 Am.R. 432. 

(2) “Nursery trees more nearly 
resemble emblements [than fixtures], 
though they are not strictly such; 
emblements being the annual prod¬ 
uct or fruit of things sown or plant¬ 
ed.”—Hamilton v. Austin, 36 Hun, N. 
Y., 138, 142. 

(3) The encouragement of agricul¬ 
ture, in which the rule with respect 
to emblements is said to have orig¬ 
inated, has little relationship to the 
cultivation of nursery trees, which 
is more of an industrial than an 
agricultural pursuit.—Heller v. Ama¬ 
walk Nursery, 2 N.Y.S.2d 196, 253 
App.Div. 380, affirmed 15 N.E.2d 671, 
278 N.Y. 514. 

(4) Other objects see 17 C.J. p 
380 note 27 [d], [e] (1) (3). [g]. 

33. Mich.—Heilwig v. Nybeck, 146 

N.W. 141, 179 Mich. 292, Ann.Cas. 
1915D 356. 

Mo.—Hayward v. Poindexter, 229 S. 
W. 256, 269, 206 Mo.App. 398, cit¬ 
ing Corpus Juris. 

N.D.—Merchants’ State Bank v. Saw¬ 
yer Farmers’ Co-Op. Ass’n, 182 N. 
W. 263, 266, 47 N.D. 375, quoting 
Corpus Juris. 

17 C.J. p 381 note 31. 

34- Mo.—^Hayward v. Poindexter, 
229 S.W. 256, 259, 206 Mo.App. 
398, citing Corpus Juris. 

N.D.—Merchants’ State Bank v. Saw¬ 
yer Farmers’ Co-Op. Ass’n, 182 N. 
W. 263, 266, 47 N.D. 375, quoting 
Corpus Juris. 

17 C.J. p 381 note 32. 
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35. Tex.—Dimmitt Elevator Co. v. 
Carter, Civ.App., 70 S.W.2d G15. 

36. Wash.—Short v. Short, 4 0 P.2d 
762, ISO Wash. 514. 

37. Wash.—Paik v. Chung, 211 F. 

729, 123 Wash. 37. 

38. N.Y.—Harris v. Frink, 49 N.Y. 
24, 10 Am.R. 318. 

39. Wash.—Paik v. Chung, 211 P. 

729, 123 Wash. 37. 

40. Iowa.—Whiteside v. Morris, 197 
N.W. 56, 197 Iowa 211. 

Tex.—Zeigler v. Citizens' Bank of 
Venus, Civ.App., 79 S.W.2d 662, er¬ 
ror refused—Ray v. Foutoh, Civ. 
App., 50 S.W.2d 380, 

41. Cal.—Grossman v. Yip Wing, 
216 P. 634, 62 Cal.App. 121. 

Actual physical imssessiou test 

(1) Ownership of crops raised on 
land held adversely depends on who 
was in actual physical pofisesston 
and not on ownership of the land.— 
Bakken v. Kestor, 261 P. 294, 81 
Mont. 18—Hester v. Amon, 261 I’. 
288, 81 Mont, 1. 

(2) Statute relating to wrongful 
occupation of land does not give 
right to recover crops or their value. 
—Bakken v. Hosier, supra—-Kester v, 
Amon, supra. 

i;essee 

(1) Under a statute specifying 
what constitutes adverse possession, 
one taking possession of land in good 
faith under a lease purporting to 
have been executed by one support¬ 
ing his title by certain deeds, etc, 
or muniments of title, without 
knowledge that lessor’s title was 
questioned or doubtful, and holding 
possession openly, notoriously, and in 
hostility to any other claimant, is the 
owner of crops grown thereon by 
him, even as against the true own- 
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Crops raised hy one m possession by consent. 
One in possession of land with the owner’s consent 
is entitled to the crop, which he has raised and har¬ 
vested enters on the land^ of an¬ 

other and puts in crops under a parol license and 
a parol agreement that he shall have the crops which 
he raises is entitled to the crops. 

§ 6. Sale or Conveyance of Land 

Unless reserved or excepted by contract or operation 
of law, crops attached to the land at the time of the sale 
pass to the purchaser of the land. In some jurisdictions, 


however, ripened crops, and crops severed from the realty 
by either actual or constructive severance, do not pass 
to the purchaser of the land. 

The general rule is that crops attached to the land 
at the time of a sale or conveyance of the land so 
far partake of the nature of realty that they pass to 
the purchaser by the sale or conveyance as appurte¬ 
nant to the land,^^ unless they are reserved or ex¬ 
cepted, as is stated in § 7 infra, or are covered by 
certain exceptions known to the law, such as a sev¬ 
erance by deed or other valid contract, or mortgage, 
or as being the crops of tenants.^^ This general 


er of the land.—Grossman v. Tip 
Wingr, 216 P. e34, 62 Cal.App. 121. 

(2) One in actual adverse posses¬ 
sion under a lease from one claiming 
title, when an action in replevin was 
instituted, and potatoes grown by 
him seized, by one claiming to be 
the true owner, may recover the po¬ 
tatoes or the value thereof, although 
he originally took possession without 
authority from anyone, and thereby 
became a trespasser as against ei¬ 
ther lessor or plaintiff.—Grossman v. 
Yip Wing, supra. 

Liability of adverse occupant to 
owner in a personal action for con¬ 
version of crops see Advenee Pos¬ 
session § 207. 

42. Ariz.—Lazear v. Pendergrass, 4 
P.2d 386, 387, 39 Ariz. Ill, quoting 
Corpus Juris. 

Minn.—Mitchell v. Tschida, 73 N.W. 
6215, 71 Minn. 133. 

l>r.D.—Bovey-Shute Lumber Co. v. 
Dodge Elevator Co., 174 N.W. 88, 
90, 43 N.D. 150, citing Corpus Ju¬ 
ris. 

43. Ariz.—Lazear v. Pendergrass, 4 
P.2d 386, 387, 30 Ariz. Ill, quoting 
Corpus Juris- 

17 C.J. p 382 note 39. 

44. XJ.S.—In re Bunting, D.C.IIL, 60 
P.2d 605—In re Buchanan, D.C.Pa., 
24 P.2d 553. 

Ala.—Cryar v. Ogle, 99 So. 157, 19 
Ala.App. 493, certiorari denied Ex 
parte Cryar, 99 So. 158, 211 Ala. 
13. 

Ark.—^Western Union Telegraph Co. 
V. Bush, 89 S.W.2d 723, 191 Ark. 
1085, 103 A.L.P. 367—Haffke v. 

Hempstead County Bank & Trust 
Co., 263 S.W. 395, 165 Ark. 158— 
Arnold v. Grigsby, 349 S.W. 684, 
168 Ark. 232. 

Cal.—Sweet v. Watson's Nursery, 92 
P.2d 812, 33 CaLApp.2d 699—Downs 
V. National Bank of Bakersfield, 
28'2 P. 420, 101 Cal.App. 712. 

Iowa.—^Weyrauch v. Johnson, 208 N. 
W- 706, 201 Iowa 1197—^Whiteside 
V. Morris, 197 N.W. 56, 197 Iowa 
211—Clark v. Strohbeen, 181 N.W. 
430, 190 Iowa 989, 13 A.L.R. 1419. 
Kan.-—Soeken v. Hartwig, 261 P. 590, 
124 Kan. 618—Triplett v. Farmers’ 
Union Co-Op. Co., 244 P. 860, 120 
Kan. 725—Dannifer v. Aurand, 189 


P. 371, 106 Kan. 605—Myers v. 
Steele, 158 P. 660, 98 Kan. 577, Ann. 
Casl917C 4—Clay Center Nat. 
Bank v. Beegle, 35 P. 814, 52 Kan. 
709, 39 Am.S.R. 365. 

Ky.—Potter v. Baynes, 217 S.W. 359, 
186 Ky. 489. 

Minn.—Mehl v. Norton, 275 N.W. 843, 
201 Minn. 203, 113 A.L.R. 1055. 

Mo.—Farmers' Bank of Hickory v. 
Bradley, 288 S.W. 774, affirming de¬ 
cision, App., 271 S.W. 857—Elmore 
V. McNealey, App., 236 S.W. 381, 
modifying 235 S.W. 164—Hill v. 
Brothers, App., 217 S.W. 581. 

Mont.—^Kester v. Amon, 261 P. 288, 
81 Mont. 1. 

N.J,—Eckman v. Beihl, 184 A. 430, 
116 N.J.Law 308. 

Okl.—Myers v. Hubbard, 194 P. 433, 
SO Okl. 97. 

Or.—Tallman v. Havill, 291 P. 387, 
133 Or. 307. 

Tenn.—Langford v. Hudson, 241 S.W. 
393, 146 Tenn. 309. 

Tex.—Roberts v. Armstrong, Com. 
App., 231 S.W. 371, reversing, Civ. 
App., 212 S.W. 227—^Ray v. Foutch, 
Civ.App., 50 S.W.2d 380—Bowers 

V. Bryant-Link Co., Civ.App., 6 S. 

W. 2d 788, affirmed, Com.App., 15 
S.W.2d 598. 

Wash.—McNulty v. Dean, 281 P. 9, 
154 Wash. 110, 66 A.L.R. 1417— 
Miller v. Smith. 205 P. 386, 119 
Wash. 163. 

66 C.J. p 1038 note 8. 

Basis of rule 

This rule is based on the principle 
that a deed is to be construed most 
strongly against the grantor, and if 
the crop is not reserved the grantor 
is presumed to have Intended it to 
pass with the possession. If the 
rule were otherwise, a purchaser of 
land would be subject to the in¬ 
trusion of the grantor to gather the 
crop, which, in the absence of a 
stipulation granting such privilege, 
would be a trespass, and there would 
be presented the situation of the 
ownership by one of personal prop¬ 
erty on the land of another without 
the right to enter and take it. 

Mont.—^Kester v. Amon, 261 P. 288, 
81 Mont. 1. 

Or.—Estep v. Bailey, 185 P. 227, 
94 Or. 69. 


Emblements, as between grantor 
and grantee in deed making no reser¬ 
vation of crops, are not "personal 
property."—Connecticut Mat. Life 
Ins. Co. v. Shelly Seed Corporation of 
Holgate, 189 N.E. 654, 46 Ohio App. 
548. 

Contract construed 

Contract between vendor and ven¬ 
dee of farm lands, although referring 
to shock corn as passing under the 
transfer, was held not to contem¬ 
plate that standing and ungathered 
corn should be considered as per¬ 
sonalty, and hence it remained real¬ 
ty, and passed under a general war¬ 
ranty deed, although not mentioned 
in the contract or deed.—Hayward v, 
Poindexter, 229 S.W. 256, 206 Mo.App. 
398. 

G-eneral common-law rule is that 
growing crops follow title to realty. 
—Chicago Joint Stock Land Bank v. 
McCambridge, 175 N.E. 834, 343 Ill. 
456, reversing 258 Ill.App. 574. 

In Georgia, prior to Act 1922 p 
114, expressly declaring that crops 
are personalty, growing crops un¬ 
gathered passed as "part of the real¬ 
ty.—Newton County v. Boyd, 98 S.E. 
347, 148 Ga. 761—Bagley v. Colum¬ 
bus Southern R. Co., 25 S.E. 638, 98 
Ga. 626, 58 Am.S.R. 325, 34 L.R.A. 
286—Frost v. Render, 65 Ga. IS-— 
Ferguson v. Hardy, 59 Ga. 758—Pitts 

V. Hendrix, 6 Ga. 452—Braswell v. 

W. H. Braswell & Son, 122 S.E. 78, 
31 Ga.App. 706. 

45- Ala.—Cryar v. Ogle, 99 So. 157, 

19 Ala.App. 493, certiorari denied 
Ex parte Cryar, 99 So. 158, 211 Ala. 
13. 

Mo.—Hayward v. Poindexter, 229 S. 
W. 256. 206 Mo.App. 398- 

Beed to mortgagee, having actual 
knowledge of prior sale of growing 
crop by mortgagor to holder of chat¬ 
tel mortgage thereon, would not, as 
matter of law, carry such crop with 
it, although crop was not actually 
severed from land, there having been 
constructive severance.—Kirby v. 
First Nat. Bank, 239 P. 556, 136, 
Wash. 214, setting aside depart-' 
mental opinion 229 P. 306, 131 Wash. 
204. 
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rule is also subject to additional exceptions: First, 
that while in some jurisdictions the rule applies re¬ 
gardless of whether the crops are unripe or nat¬ 
ural,^® in other jurisdictions ripened crops do not 
pass to the purchaser,while unmatured crops 
pass second, the rule is conditioned in many ju¬ 
risdictions on the absence of a severance, actual or 
constructive, of such crops from the land;^^ third, 
the crops must be cut and harvested before any for¬ 
feiture of the contract in the manner therein pro¬ 
vided.^® 

Whether crops pass to the purchaser under an 
executory contract or conveyance is discussed in 
the C.J.S. title Vendor and Purchaser § 287, also 66 
CJ. p 1039 notes 14-17. 

g 7 , - Reservation of Growing Crops 

In disposing of land the owner may impose conditions 
and restrictions as to crops, in which case title to the 
crops does not pass with the land. 

The owner of land may, in parting with the use 
of it to another, make such conditions and reser¬ 
vations in relation to the land itself or to the prod¬ 


ucts growing from it as he chooses instead of part¬ 
ing with the full right, and, when such reservation 
or exception is made, title to such crops does not 
pass to the purchaser.^^ Whether the reservation 
of crops may be by parol is discussed in the C.J.S. 
title Frauds, Statute of § 105, also 27 C.J. p 209 note 
210 note 9. 

§ 8. Crop Raised by Trespasser 

Unsevered crops planted or grown by a trespasser 
are the property of the landowner. Harvested or severed 
crops belong to the trespasser, provided he remains in 
possession until the harvest, but severed natural crops 
do not belong to the trespasser. 

Where a mere intruder on land plants crops there¬ 
on, such crops, as long as they remain iinscvercd, 
are the property of the owner of the laiid.’'”^^ With 
strong'er reason, where one entitled to the posses¬ 
sion of land which has been cultivated by a tres¬ 
passer for a number of years enters on the land 
peaceably, and without real opposition seeds the 
ground, the crop raised thereon belongs to 

On the other hand, one who sows, cultivates, and 
harvests a crop on the land of another is entitled to 


46. U.S.—In re Bunting, D.C.IIL, 
60 F.2d 605. 

Ga.—Newton County v. Boyd, 98 S.E. 
347, 148 Ga. 761. 

Wash.—McNulty v. Dean, 281 P. 9, 
154 Wash. 110, 66 A.L.R. 1417. 

66 C.J. p 1039 note 9. 

47. Colo.—Tolland Co. v. First State 
Bank of Keenesburg, 35 P.2d 867, 
95 Colo. 221. 

Kan.—Myers v. Steele, 158 P. 660, 
98 Kan. 577, Ann.Cas.l917C 4— 
Clay Center Nat. Bank v. Beegle, 
35 P. 814, 52 Kan. 709, 39 Am.S.R. 
365. 

Test of maturity 

A crop should be regarded as ma¬ 
ture within the meaning of the text 
rule whenever it has ceased to draw 
sustenance from the soil, notwith¬ 
standing it is ready to be stored or 
marketed and therefore may con¬ 
veniently and advantageously be left 
standing for a time.—Myers v. 
Steele. 158 P. 660, 98 Kan. 577, Ann. 
Cas.l917C 4. 

48. Iowa.—Frum v. Kueny, 207 N.W. 

372, 201 Iowa 327—Newburn v. 

Lucas, 101 N.W. 730, 126 Iowa 
85. 

49. U.S.—In re Buchanan, D.C.Pa., 
24 F.2d 553. 

Mo-—Farmers* Bank of Hickory v. 
Bradley, App.. 271 S.W. 857, af¬ 
firmed 288 S.W. 774, 315 Mo. 811— 
Hayward v. Poindexter, 229 S.W. 
256, 206 Mo.App. 398. 

Tex.—Roberts v. Armstrong, Com. 
App., 281 S.W. 371, reversing, Civ. 
App., 212 S.W. 227—^Ray v. Foutch, 
Civ.App., 50 S.W.2d 380—Bowers v. 


Bryant-Link Co., Civ.App., 6 S.W. 
2d 788, affirmed, Com.App., 15 S.W. 
2d 598. 

Wash.—McNulty v. Dean, 281 P. 9, 
154 Wash. 110, 66 A.L.R. 1417— 
Kirby v. First Nat. Bank, 239 P. 
556, 136 Wash. 214, setting aside 
departmental opinion 229 P. 305, 
131 Wash. 204. 

66 C.J. p 1039 note 10- 
Quitclaim deed after crop has been 
harvested conveys no title to crop.— 
Schuchard v. St. Anthony & Dakota 
Elevator Co., 222 N.W. 292, 176 Minn. 
37. 

Crops harvested or severed from 
the land at the time the contract of 
sale is entered into or the deed is 
delivered do not pass to the pur¬ 
chaser as appurtenant to the land.— 
Wilson v. Woolverton, 21 P.2d 313, 
137 Kan. 663-—66 C.J. p 1039 note 12. 

50. Mont.—First Nat. Bank of Ga- 
lata V. Montana Emporium Co., 197 
P. 994, 59 Mont. 584. 

51. U.S.—In re Bunting, D.C.IH., 60 
F.2d 605. 

Ark.—-Western Telegraph Go. v. 

Bush, 89 S.W.2d 723, 191 Ark 1085, 
103 A.L.R. 367—^Arnold v. Grigs¬ 
by, 249 S.W. 584, 158 Ark. 232. 

Cal.—Sweet v. Watson’s Nursery, 92 
P.2d 812, 33 Cal.App.2d 699. 

Kan,—Soeken v. Hartwig, 261 P. 690, 
124 Kan. 618—^Dannifer v, Aurand, 
189 P. 371, 106 Kan. 605. 

Ky.—Potter v. Baynes, 217 S.W. 359, 
186'Ky. 489. 

Mo.—Farmers’ Bank of Hickory v. 
Bradley, 288 S.W. 774, affirming, 
App., 271 S.W. 857—Elmore v. Me- 
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N(‘aley, App., 236 S.W. 381, modify¬ 
ing 235 S.W. 164—Hayward v. 
Poindexter, 229 S.W. 256, 259. 2(}f> 
Mo.App. 398, citing Corpus JiitIBm 
Neb.—Wescott V. Mathers, 263 N.W. 
231. 233. 129 Neb. S4G, citing Cor¬ 
pus Juris. 

N.J.—Eckman v. Heihl, 184 A. 430. 
116 N.J.Law 308. 

N.D. —Merchants' Bank v. Saw¬ 

yer Farmers' Co-Op. Ass’n, 182 N. 
W. 263, 2G6. 47 N.D. 375, quoting 

Corpus Juris. 

Okl.—Myers v. Hubinird, 194 P. 433, 
80 Okl. 97. 

Or.—Tallman v. Havill. 291 P. 2H7. 
133 Or. 307—Estep v. Bailey, 185 P, 
227, 94 Or. 59. 

Tcnn.—Langford v Hud.son, 241 S. 

W. 393, 146 Tenn. 309. 

Wash.—McNulty v. Dean, 281 P. 9, 
154 Wash, 110, 66 A.L.R. 1417, 

17 C.J. p 381 note 33—66 C.J. p 1038 
note 7. 

52. Ark.—Lee v, Bandimei'e^ 215 B. 
W. 635. 140 Ark. 277. 

Minn.-—Mehl v. Norton, 276 N.W. 843, 
201 Minn. 203, 113 A.L.R. 1055. 
Mo.—Stephens v. Steckdaub, 217 S. 

W. 871, 202 Mo.App. 392. 

Mont.—Kester v. Amon, 261 P. 288, 
291, 81 Mont. 1, citing Corpus Ju¬ 
ris, and followed in Bakken v. 
Kester, 261 P. 294, $1 Mont. Ik 
Wash.—Short v. Short, 40 p.2d 752, 
180 Wash. 514—Fugledc v. We¬ 
natchee List. Co-Op. Ass'n, 236 P. 
790, 134 Wash. 360, 39 A.L.R. 963. 
17 C.J, p 381 note 34. 

53. Minn.^—Mercil v. Broulette, 
N.W. 218, 66 Minn. 416. 
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the crop as against the owner of the land, whether 
he came to the possession of the land lawfully or 
not, provided he remains in possession until the crop 
is harvested,but, if such person abandons posses¬ 
sion of the land, or is dispossessed under a legal 
wTit before the crop is matured and severed from 
the soil, it then becomes the property of the owner 
of the land.55 however, the growth severed is 

such as comes by the act of Gk)d, as trees and grass, 
rather than such as owes its existence solely to the 
industry of the trespasser, the trespasser acquires 
no title to it by severance.®® 

§ 9. Effect of Severance 

The effect of severance as determining whether 
growing crops are real or personal property is dis¬ 
cussed in § 1 supra, and the effect as to the status 
of fructus naturales in § 2 supra. Severance also 
may affect the ownership of crops, as discussed in 


§ 5 supra, particularly as to the question whether 
the sale or conveyance of the land carries title to 
the crops, as treated in § 6 supra, and as to the own¬ 
ership of crops planted or grown by a trespasser, 
as pointed out in § 8 supra. 

§ 10. Offenses 

Offenses relating to crops are discussed elsewhere 
in this work. Thus, whether the burning of anoth¬ 
er’s crop is arson is discussed in the C.J.S. title 
Fires § 2, also 5 C.J. p 545 notes 85-89; whether 
crops may be the subject of larceny see the C.J.S. 
title Larceny, also 36 C.J. p 741 note 84-p 743 note 
,12; or the subject of malicious mischief see the C. 
J.S. title Malicious Mischief § 4, also 38 C.J. p 361 
note 80 [a], p 362 note 83 [a] (5), [1], [w], [x]; 
or within Sunday law regulations see the C.J.S. title 
Sunday § 13, also 60 C.J. p 1065 note 51 [d], note 
52 [a]. 


CROSS. 

As a NoTiii 

A structure consisting essentially of an upright 
and a crosspiece, anciently used as a gibbet in pun¬ 


ishment by crucifixion, now, in various reduced or 
representative forms, as a symbol of the Christian 
faith; a small cross with a human figure attached 
to it, as a representation of Christ crucified; a 
crucifix.! 


54. Cal.—Shamlian v. Wells, 242 P, 
483, 197 Cal. 716—Danielian v. 

Wells, 242 P. 485, 197 Cal. 801— 
Rector v. Lewis, 188 P. 1018, 46 
Cal.App. 168. 

Idaho.—Peacock v. Bradshaw, 293 P. 
982, 60 Idaho 117—Alhrethsen v. 
Clements, 279 P. 1097, 48 Idaho 80. 
Mo.—Bechler v. Bittick, App., 121 S. 
W.2d 188. 

Mont.—^Kester v. Amon, 261 P. 288, 
291, 81 Mont. 1, citing Corpus Ju¬ 
ris, and followed in Bakken v. 
Kester, 261 P. .294, 81 Mont. 18. 
Wash.—Pacific Fruit & Produce Co. 
V. Fruit Production Co., 62 P.2d 
311, 184 Wash. 571—Short v. 
Short, 40 P.2d 762, 180 Wash. 614 
—Fugled© V. Wenatchee Dist. Co¬ 
op, Ass'n, 236 P. 790, 134 Wash. 
350, 39 A.L.R. 953. 

17 C.J, P 381 note 36—19 C.J. p 1244 
note 76, 

Estoppel 

(1) Where claimant of oat crop 
grown on certain land and harvested 
hy him did not contend that he rent¬ 
ed land from owner or its agents, or 
that claimant relied on any conduct 
of owner or its agents in perform¬ 
ing labor and incurring expense in 
harvesting crop, or that claimant 
raised crop believing that he had 
rented land from owner, and that, it 
was willing for him to cultivate the 
land, and claimant knew of and con¬ 
tested proceedings in which United 
Statics district .court adjudged right 


to title and possession in owner, 
owner was entitled to the oats raised 
on the land.—John Hancock Mut. 
Life Ins. Co. v. Dameron, Tex.Civ. 
App., 131 S.W.2d 122. 

(2) Where claimant of oats grown 
on certain land, title and possession 
of which was adjudged to he in pur¬ 
chaser at trust deed sale, by United 
States district court, asserted some 
interest in the land by reason of 
asserted interest of wife, and did 
not -claim as a tenant of purchaser, 
claimant could not claim oat crop 
both as part owner of land and as 
tenant of purchaser.—John Hancock 
Mut. Life Ins. Co. v. Dameron, su¬ 
pra. 

Severance after Judgment 
Crops grown by one in possession 
without right as against the true 
owner, although not severed before’ 
Judgment is entered quieting title in 
the true owner, belong to the grow¬ 
er if severed before owner takes 
possession.—Fritcher v, Kelley, 201 
p. 1037, 34 Idaho 468. 

55. Mo.—Bechler v. Bittick, App., 
121 S.W.2d 188. 

Beplevin Insufficient 

(1) Where land was conveyed by 
warranty deed, grantors' tenant 
raised crop on part of the land which 
was in tenant's possession, grantors 
continued to reside on the land, 
grantees recovered Judgment in 
ejectment suit against grantors for 
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all the land but no writ of restitu¬ 
tion was issued on the Judgment and 
neither grantors nor tenant aban¬ 
doned land, and grantors and tenant 
refused to permit grantees to enter 
field and gather the crop, whereupon 
grantees brought replevin against 
grantors and tenant and recovered 
Judgment against grantors and har¬ 
vested the crop, title to the crop be¬ 
came fixed in grantors and tenant.— 
Bechler v. Bittick, supra. 

(2) In order to entitle a landowner 
to a crop which was grown on his 
land by another, landowner must 
strictly comply with legal require¬ 
ments of obtaining possession of the 
land through abandonment or a writ 
of restitution before the crop was 
matured and severed from the soil. 
—Bechler v. Bittick, supra, 

56. Minn.—^Lindsay v. Winona, etc., 

R. Co., 13 N.W. 191, 29 Minn. 411, 

43 Am.R. 228. 

17 C.J. p 382 note 37. 

1. Century D^ 

Eorms of cross 

“St. Andrew’s cross is made in the 
form of an X. There are three oth¬ 
er principal forms of the cross; The 
Latin cross used in the crucifix¬ 
ion, of our Saviour, and a symbol of 
the Christian faith; St. Anthony’s 
cross is . made in the. form of a T; 
the Greek cross, A cross also in 
the form of a y is used as a bear¬ 
ing^ in ^ce^tain departments of ap- 
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In the sense of signature, it has been defined as 
meaning a mark made by persons who are unable 
to write, to stand instead of a signature.^ 

Use of cross in marking ballots see the C.J.S. ti¬ 
tle Elections §§ 175-178, also 20 C.J p 156 note 
78-p 159 note 30, and as signature see the C.J.S. 
title Signatures § 4, also 58 C.J. p 721 note 45-p 724 
note 74.' 

As a Verb 

. —-Present Tense. To pass from side to side; to 
pass or,move over; to intersectto cut into or 
between.^ In ordinary and popular phraseology the 
word is used indifferently to express the passing 
from side to side of a given object whether the pas¬ 
sage is effected by moving directly upon the object 
crossed, or by passing over it at an elevation,^ in 
so^ie* instances being' construed to mean a crossing 
on the same level,6 in other instances upon different 
grades,7 or without coming in contact with the ob¬ 
ject crossed,^ or, in the ease of a river, from bank 
to ,bank.9 As referring to the right of a railroad 
to cross other railroads see the C.J.S. title Railroads 
§ 133, also 51 C.J. p 632 note 93-p 634 note 19. 

Compared and distinguished: ^Unterseet.^^^^ 

Phrases: “All railroads . . . which cross or 
connect with any other road” see Connect 15 C.J.S. 
p 974 note 55, “cross and unite with any other 


railroad,“cross any traveled public road,”i2 
“cross a river,”1^ “cross a word in writing,”!^ and 
“cross the fall;”i^ also “crosses and intersects ;”16 
and also as a past participle used adjeetively 
“crossed checks” see Bills and Notes § 5 a - (4), 

-Crossing. As a participle, passing across,!'^ 

but not necessarily and inevitably passing over, al¬ 
though that is its most usual signification,! ^ nor 
completely traversing ;19 as in the phrases “crossing 
a street at any place other than a crosswalk,”20 
“crossing behind the ear,”2i ^nd “crossing the 
bar.”22 As a verbal noun, a “crossing*^ has been 
defined as meaning a place where two roads cross 
on a level ;23 a portion of a street over which pedes¬ 
trians may lawfully cross from one side to the oth¬ 
er ;24 a duly indicated crossing, marked by pave¬ 
ment or otherwise, at intersection of streets, and, 
in the absence of pavement, the most direct route 
across the street from curb to curb;25 that part of 
the sidewalk occupied by the driveway;26 that por¬ 
tion of the railroad right of way occupied by any 
intersecting street or highway;27 and has been used 
in statutes to denote the intersection of a highway 
with a railroad track or the intersection of two es¬ 
tablished roads.2S 

What constitutes a crossing or intersection in the 
law of motor vehicles, and the legal principles gov- 


plied science. Thus, says the Cen¬ 
tury Dictionary: A cross, may be in 
many varieties of form or size. It 
may he aiguisS, anchored, annulate, 
‘bottony, .humette, etc.*'—Hunt v. 
.Campbell,. 169 P. 596, 610, 19 Ariz. 

■ Synonymous with ^‘crucifix/*—U. 

S. V. Closson Co., 12 CustApp. 470, 

- • ; 

toistlnffuished from **rosary.**—'XJ. 
.8. V, Closson Co., supra. 

'2» Black L.D. 

is. N.Y.—^People v. New Tork Cent 
R. Co., 25 Barb. 199, 202. 

17 G.J. p 384 notes 3-5. 

4. Conn,—State v. New Haven & 
Northampton Co., 46 Conn. 331, 
344. 

5. N.T.—People v.* New York Cent. 
R. Co., 25 Barb. 199, 202. 

6. Tex.—^Missouri, K. & T, R. Co. 
V. Thomas, 28 S.W. 343, 87 Tex. 
282. 

7. N.Y.—^People v. New York Cent. 

, R. Co., 13 N.Y, 78, 80. 

S. N.Y.—^People v. New York Cen¬ 
tral R. Co., 25 Barb. 199, 202. 

$0 N.J.—^Atty-Gen, v. Delaware and 
Bound Brook R. Co., 27 N.J.Ea. 
631, 646. 

10, Colo,—Calhoun Gold Min, Co. 
V. Ajax Gold Min. Co., 59 P. $07, 


613, 27. Colo. 1, 83 Am.S.R. 17, 60 
L,R.A. 209—Branagan v. Dulaney, 
8 P, 869, 671, 8 Colo. 408. 

Conn.—State v. New Haven & North¬ 
ampton R. Co., 45 Conn. 331, 844. 
17 C.J. p 384 note 6[a3. 

11. TJ.S.—Southern Ry. Co. v. Hus¬ 
sey, 51 S.Ct 367, 283 US. 136, 76 

' L.Ed. 90S. 

12. N.Y.—^People v. New York Cen¬ 
tral R. Co., 13 N.Y. 78, 80. 

13. US.—U. S. V. The William 
Pope, D.C.Mo., 28 P.Cas.No.t6,703, 
Newb.Adm. 256. 

“Coast” distinguished see Coast 14 
C.J.S. p 1301 note 46, 

14. N.Y.—People v. New York Cent. 
E. Co., 26 Barb. 199, 202. 

15. term used In stevedoidug, 
Cwith reference to the fall used on 
the derrick and wiiich] meaning that 
one layer of the rope on the dtum 
would be put across and on top of 
another so th%t the strain would 
jamb it against the drum, making 

I the winch more safe to operate.”— 
plover V, Compagnie Generaie 
Transatlantiaue, C.C.A.Xex., 103 P. 
2d 557, 669, 

16. Ga.—Hayes v. State, 76 S.E. 623, 
627. 11 GaApp. 871. 

17. Me.—^Bremeh ’v. Bj^stol, 66 Me. 

954, 356. * : 


18. N.T.—People V. New York Cent. 

R. Co., 26 Barb. 199, 202. 

19. After alighting from car In 
street 

‘Tt seems to us to be splitting 
hairs to say that a person is not en¬ 
gaged in crossing a street merely 
because he has not traversed the 
entire street from curb to curb. 
Suppose he had alighted from an au¬ 
tomobile instead of from a street 
car.**—Mathes v. Schwing, 123 So. 
166, 168, 11 La.App. 5. 

20. N.J.—Perris v. HoArdle, 106 A. 
460, 461, 92 N.J.Daw 580. 

21. La.—Mathes v, Schwing, 123 So. 
166, 168, 11 La.App. 6. 

22. Me.—Bremen v. Bristol, 60 He. 
354, 357. 

23. Mont.—Knott v. Pepper, 239 P. 
1087, 1040, 74 Mont 23$. 

26. Black L.D. 

25. N.J,—Perris v. McArdle, 106 A. 
460, 461, 92 N.J.Law 580. 

26* Mo,—^Lampe v. ICansas City, 
App., 49 S.W.2d 627, 631. 

27* T^x.—International-Great North¬ 
ern R, Co. V. Mallard, Civ.App*, 262 

S. W. 789; 762. 

2^ Mont—icnd1 

itbi7, 'iJ40, ^4 ' 


SX^nt 226. 
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CROSS 


ernin^ the operation of such vehicles thereat, see 
the C.J.S. title Motor Vehicles §§ 350-370, also 42 
C.J. p 959 note 27-p 1005 note 12, and in railroad 
law see the C.J.S. title Railroads §§ 133-167, also 
51 C.J. p 632 note 93—p 698 note 70 and p 369 notes 
1 , 2 . 

In a maritime sense, and as distinguished from 
^^overtaking’^ see Collision § 2. 

Public crossing, A crossing maintained and gen¬ 
erally used by the public -,29 ^ place commonly used 
by the public for a crossing, or a place used as a 
crossing by the public.^O 

Street crossing. In a sense a part of the side- 
walk.21 Within the meaning of an ordinance, a 
street crossing includes a place where one street 
runs into another as well as where there is a com¬ 
plete crossing. 2 2 

Street crossing franchise. The right to cross a 
street, and to use it, when but for a grant of the 
light to do so from competent public, authorities it 
would be a trespass.22 

Other phrases: '^Crossing of intersecting high¬ 
ways,’^2 4 ^^crosswalk or ^crossing,’^^25 <^erossing over 
such public road,'^26 ^^grade crossing [or crossings]" 
see the C.J.S. title Railroads § 143, also 51 C.J. p 
652 note 11—p 653 note 25, §§ 161—167, also 51 C.J. 
p 678 note 6-p 698 note 70; ^^open crossing, ”27 and 
“until crossing is passed *,”28 gjso “all such cross¬ 


ings,”2 9 “between street crossings,”^® and “private 
or farm crossings” see the C.J.S. title Railroads § 
169, also 51 C.J. p 699 note 83-p 707 note 46; and 
also adjectively “crossing courses” see Collision §§ 
41, 48, “crossing signals and gates.”^^ 

As an Adjective 

Counter; made by the opposite party.^2 The word 
is applied to various demands and proceedings which 
are connected in subject matter, but opposite or 
contradictory in purpose or objeet.'^2 

Cross-lay. A method of winding strands of wire 
in the manufacture of wire-rope to prevent rotation 
or spinning, when hoisting.^ 4 

Cross rules. Rules where each of the opposite 
litigants obtained a rule nisi, as plaintiff to increase 
the damages, and defendant to enter a nonsuit.*^5 

Cross street. A street forming a junction with 
another street.^2 

Cross talk. As a telephone term describing the 
transference, by magnetic induction, of a voice cur¬ 
rent from one talking circuit to another, see the 
C.J.S. title Telegraphs and Telephones § 4, also 17 
' C.J. p 386 note 34, and as a type of radio interfer¬ 
ence see the C.J.S. title Telegraphs and Telephones 
§ 290. 

Other phrases; “Cross examination upon the 

whole case,”^*^ “cross notes,”^^ “cross-reference,”^2 


29. Ga.—Atlantic Coast Line R. Co. 
V. Bradshaw, 129 S.E. 304, 34 Ga. 
App. 360. 

30. Tex.—Galveston, H. & S. A. Ry. 
Co. V, Kief, Civ.App., 68 S.W. 625, 
626. 

31. Va.—Maurer v. City of Norfolk, 
133 S.E. 484, 487, 147 Va, 900. 

32. • Ark.—Pankey v. Little Rock Ry. 
& Electric Co., 174 S.W. 1170, 1173, 
117 Ark, 387. 

**Street intersection.” distlngrulshea 
Wis.-r-S.yslack v. Nevln Grocery Co., 
193 N.W. 61, 62, 180 Wis. 267. 

33. N.Y.—People ex rel. Central 
Hudson Gas & ' Electric CO. ,v. 
State Tax Commission, 160 N.E. 
371, 372, 247 N.Y. 281. 

34. Xiimited to public thoroughfares 
Ga.—Laing v. Perryman, , 120 S.E. 

6,46, 31 Ga.App. 239. 

36., ^*Xhat portion of the highway 
which would he embraced within the 
boundaries bf the lines of the side¬ 
walk of the street entering the Oth¬ 
er highway at a right angle, if con- 
tlriu'ed. i across the other highway.” 
Md.—Legum v. State, 173 A. 665, 
569, 167 Md. 339. , 

. :v. ];^ey,f 148 A. 

747, 106 KXLaw 380. , , , ..i 


36. La.—McCarty v. Illinois Cent. 

R. Co., App., 194 So. 96, 98. 

37- Iowa.—^Hartshorn v. Chicago 
Great Western R. Co., 113 N.W. 
840, 841, 137 Iowa 324. 

38. Iowa.—^Butters v. Chicago, M., 
St. P. & P. Ry. Co., 243 N.W. 597, 
598, 214 Iowa 700. 

39. Mo.—State ex rel. Alton R. Co. 
V. Public Service Commission, 70 

S, W.2d 52, 64, 334 Mo. 985—State 
ex rel. Alton R. Co. v. Public Serv-' 
ice Commission, 68 S.W.2d 691, 
693, 334 Mo., 832. 

Tex .— Hays v. Texarkana & Fort 
Smith By. Co„ Civ.App., 87 S.W. 
2d 1X06, 1108. 

40. Md.—^Legum v. State, for Use 
of Moran, 173 A. 566, 569, 167 Md. 
339. 

41. Mo.—State ex rel. Chicago & 
A. By. Co. v. Public Service Com- 

. mission of .Missouri, 204 S.W. 531, 
533, 275 Mo. 72. 

See also the C.J,S. title Railroads § 
423, also 61 C.J. p 1042 note 40-p 
1043 note 68, and § 483, also 51 C. 
J. p 1067 notes .47-51. 

42. Anderson L.D. 

43. Black L.p. 

Winding method described 
*‘He makes the rope in two layers, 

u 


e. g., first the ordinary wire rope 
of, say, six strands wound around 
a core of yarn or wire.. Then around 
the first rope, treating it as a core, 
is wound another set of strands (12) 
of the same size wire. These are’ 
wound in a reverse direction, to the' 
first set—a method of winding which 
is called ‘cross-lay.’ ”—Macomber & 
Whyte Rope Co. v. Hazard Mfg. Co„ 
C.O.A.N.Y., 211 F. 976, 977, 

45. Wharton L.Lex. 

46. Cal.—Schumaeker v. Toberman, 
56 Cal. 508, 510, 

47. La.—State v. Bryan, 143 So. 362, 
371, 176 La. 422. 

43. As business paper 

“Exchanged notes, commonly call¬ 
ed cross notes, though made for the 
, accommodation of the parties, are 
'not accommodation, but business pa¬ 
per, when it is the intention of the 
parties that each of them shall make 
use of the note taken by him as or4 
! dinary business paper is used,”— 
Hederman v. Cox, Miss., 193 So. 19v 
;23. 

I See also Bills and Notes |§ 149^ 

; 742 a- 

49- N.J,—Crater v. Somerset Coum 
ty, 8 A.2d 691, 694, 123 N.J.Law 
407, 
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^^cross-sale or trade,”50 and ^^cross suit.”^i The sub¬ 
joined note lists still other phrases treated in vari¬ 
ous C.J.S. titles.52 

As a Preposition 
Over, from side to side.52 

CROSS OUT. As a mining term to describe a cut 
■which may constitute a discovery shaft see the C. 
J.S. title Mines and Minerals § 3, also 17 C.J. p 
385 note 17. 

CROSS-EXAMINATION, See the C.J.S. title Evi¬ 
dence §§ 548, 560, also 22 C.J. p 703 note 83-p 704 
note 4 and p 722 note 90-p 725 note 28; and Wit¬ 
nesses §§ 368-416, also 70 C.J. p 611 note 33-p 697 
note 33, and 17 C.J. p 385 note 22. 

CROSSTIE. As a sleeper connecting and support¬ 
ing the parallel rails of a railroad, see the C.J.S. 
title Railroads § 1, also 17 C.J. p 386 note 35. 

CROSSWALK. A passageway across a street for 
its whole width, between the extended boundary lines 
of the intersecting streets an extension of the 
sidewalk between curbings,55 and constituting a part 
of the street that portion of a roadway ordinarily 


included within the prolongation or connection of 
the lateral lines of sidewalks at intcrseetions.57 
Within the meaning of a particular statute, it has 
been held that the word does not necessarily imply 
that the passageway spans the whole street, and 
may include a way that passes over the cover of a 
culvert.58 The word has been held synonymous 
with “walk,and distinguished from “sidcwalk.”50 

CROW. Any of various species of large, usually 
entirely glossy black, oscine birds of the genus 
“Corvus” and allied genera. 

As the crow flies, A popular and picturesque ex¬ 
pression to denote a straight line, and is clearly the 
proper mode of measuring the distance from one 
given point to another. 52 

Other phrases: “Crow poison, ”53 and “crow- 

tox.”54 

CROWBAR. An iron bar four or four and one- 
half feet long, round except for a foot or more at 
the lower end which is square, and about an inch 
or an inch and a half in diameter.55 

CROWD. An indefinite word, depending for its 
meaning on time and place, and implying numbers 


so, Tra,3isactiou descriUed 

“The floor broker holding the or¬ 
der from different customers to buy 
and sell on the same terms would 
cry out the transaction across the 
ring on the exchange, and make the 
sale and purchase himself at the 
price shown by the last sale on the 
exchange. That is called a cross¬ 
sale or trade. The reason for this 
custom was to insure the execution 
of the orders and to give both cus¬ 
tomers the benefit of the price at 
which they respectively were will¬ 
ing to sell and buy.’"—Cohen v. 
Rothschild, 169 N.Y.S. 659, 664, 182 
App.Div, 408. 

51. Pa.—Season v. Pierce, 184 A. 
650, 651, 321 Pa. 398. 

52. “Cross action” see Actions § 1 
a (11). 

“Cross appeals” see Appeal and Er¬ 
ror, § 35, and Criminal Law § 1632. 
“Cross bill” see the C.J.S. titles' Di¬ 
vorce § 115, also 19 C.J. p 117 note 
42-p 118 note 69; and Equity §§ 
370-3S9, also 21 C.J. p 497 note 74- 
p 516 note 13. 

“Cross bills of exceptions” see Ap¬ 
peal and Error § 35 notes 25-30. 
“Cross complaint” see the C.J.S. ti¬ 
tles Divorce § 115, also 19 C.J. p 
117 note 42~p 118 note 69; and 
Pleading §§ 167-169, also 49 C.J. p 
310 note 15-p 313 note 54. 

“Cross demand” see the C.J.S. titles 
Pleading §§ 167-176, also 17 C.J. 
p 385 note 18, and 49 C.J. p 310 


note 15-p 322 note 86; and Set¬ 
off and Counterclaim § 10, also 57 
C.J. p 369 note 69-p 872 note 99; 
and as distinguished from “pay¬ 
ment,” see the C.J.S. title Pay¬ 
ment § 2, also 48 C.J. p 688 notes 
42, 43. 

“Cross errors” and assignment 
thereof see Appeal and Error §§ 
1299-1310. 

“Cross-examination” see the C.J.S. 
titles Evidence §§ 548, 660, also 22 
C.J. p 703 note 83-p 704 note 4 
and p 722 note 90-p 726 note 38; 
and Witnesses §§ 368-416, also 70 
C.J. p 611 note 33-p 697 note 33, 
and 17 C.J. p 385 note 22. 

“Cross interrogatories” see the C.J. 
S. title Depositions §§ 47-50, also 
18 C.J. p 655 note 86-p 660 note 
68 . 

“Cross libel” see Admiralty § 121. 

“Cross petition” see the C.J.S. titles 
Equity § 370 et seq, also 21 C.J. 
p 497 note 74 et seq; Pleading | 
167 et seq, also 49 C.J. p 310 note 
15 et seq; and Set-off and Coun¬ 
terclaim §§ 7, 10, also 57 C.J. p 
367 note 33, and 17 C.J. p 386 note 
29. 

“Cross remainder” see the C.J.S. ti¬ 
tle Estates § 74, also 21 C.J. p 987 
note 14-p 988 note 24. 

“Cross replevin” see the C.J.S. ti¬ 
tle Replevin § 8, also 54 C.J. p 431 
note 30-p 433 note 66. 

“Cross vein” see the C.J.S. title 
Mines and Minerals §§ 3, 64; also 
40 C.J. p 824 note 50-p 826 note 64. 
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53. K.Y.—People v. New York Cent. 
R. Co., 26 Barb. 199, 202. 

54. Mich.—O’Neil v. Detroit, 15 N. 
W. 48, 49, 60 Mich. 133. 

55. Iowa.—Mann v. City of Onawa, 
200 N.W. 306, 307, 199 Iowa 430. 

56. N.Y.—Hines v. Lockport, 60 
Barb. 378, 381. 

67 . Ill.—Stine v. Union Electric Co. 
of Illinois, 26 N.E.2d 433, 435, 305 
IlLApp. 37, 

58. Mich.—Erary v. Allen Town¬ 
ship, 52 N.W. 78, 79, 91 Mich. 666. 

59. Kan.—Ottawa v. Green, 83 l\ 
616, 618, 72 Kan. 214. 

60. Mich.—O’Neil v. Detroit, 15 N. 
W. 48, 49, 60 Mich. 133. 

17 C.J. p 386 note 37 fa}. 

61. Webster New Int.D. 

62. Eng.—Stokes v. Grissell, 14 C. 
B. 678, 689, 78 E.C.L. 678. 139 Re¬ 
print 279. 

63. “Crow-tox” synonymous 

XJ.S.—In re Bonide Chemical Co,. 
Oust. & Pat.App., 46 F.2d 705, 707. 

64. U.S.—In re Bonide Chemical 
Co., supra. 

65. Wis.—Gussart v. Greanleaf Stone 
Co., 114 N.W. 799, 800. 134 Wis. 
418. 

'^Pinch baF» as synonym 

Wis,—^Gussart v. Greenleaf Stone 
Co., supra. 
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with reference to the hour and location.^S The 
word has been judicially defined as meaning a great 
number of persons, a multitude, or throng, a numer¬ 
ous collection of persons or things gathered closely 
togetherunder particular circumstances, it 
has been held that two or three persons may consti¬ 
tute a crowd. 

Phrases: disorderly crowd” and “a turbulent 

or lawless crowd,^^emergency crowd,and 
^^shooting into a crowd of people negligently.”'^^ 

CROWK. 

As a ISToun 

An ornamental badge of regal power worn on the 
head by sovereign princes. The word is frequently 
used when speaking of the sovereign himself, or the 
rights, duties, and jorerogatives belonging to him;'^^ 
the royal power; also that which concerns or per¬ 
tains to the ruling power—the king or queenthe 
sovereign power in a monarchy, especially with re¬ 
lation to the punishment of crimes. 

In automobile parlance, that part of the outer 
surface of an automobile tire which directly en¬ 
gages the road.*^^ 

In dental parlance, a common name for facings 
and backings made to be sold to dentists to he set 
by them with appropriate fastenings in the jaws of 
their patients.'^^ 

In shipping parlance, the convex arc of a vesseFs 
deck from side to side,'^'^ and, in this sense, equiva¬ 
lent to ‘^camber” see Camber 12 C.J.S. p 888 note 
98. 


Phrases: ^'Clerk of the crown,and ^Telony 
is an offense of the crown also ^^artifieial 
crowns.” 

As an Adjective 

Crown cases. In English law, criminal prosecu¬ 
tions on behalf of the crown, as representing the 
public; causes in the criminal courts. 

Crown cork. A cap of hard metal with corrugat¬ 
ed flange, containing a sealing disk of the diameter 
of the cap, placed upon a bottle having an annular 
projecting shoulder, under which the corrugated 
flange of the cap is compressed by suitable pres¬ 
sure into fixed contact with the neck of the bottle, 
and at the same time the cap with the inclosed seal¬ 
ing disk is forced down upon the mouth of the bot¬ 
tle, making a tight seal, which is held in place by 
locking effect of the compression of the corrugated 
hard metal flange under the swell of the annular 
shoulder. The term is synonymous with ^^erown 
seal.”82 

Crozvn lands. The demesne lands of the crown, 
which it is now usual for the sovereign to surren¬ 
der at the commencement of his reign for its whole 
duration, in consideration of the civil list settled up¬ 
on him.S4 They correspond to what is known in 
the United States as public lands. 

Crown solicitor. In England, the solicitor t« the 
treasury acts, in state prosecutions, as solicitor for 
the crown in preparing the prosecution.^^ 

In Ireland, there are officers called ^^crown so¬ 
licitors” attached to each circuit, whose duty it is 
to get up every ease for the crown in criminal pros- 


68. Bepeudent on time and place 

“A crowd at midnirht migrht not 
be a crowd at noon. A crowd in a 1 
country schoolhouse might not be a I 
crowd in Washington Square.”—Peo¬ 
ple V, Phillips, 157 N.E. 50S, 509, 245 
N.Y, 401—People v. Sternberg, 254 
N.Y.S. 488, 489, 142 Misc. 602. 

67. N.y.—People, on Complaint of 
LirolT, V. Phillips, 167 N.E. 508, 
509, 245 N.Y. 401—People v. Stern¬ 
berg, 254 N.Y.S. 488, 489, 142 Misc. 
602. 

Wis.—Pebock v. Jefferson County, 
262 N.W. 588, 689, 219 Wis. 154, 
101 A.L.K. 95. 

Webster’s deftoition 

“A largo number of persons con¬ 
gregated or collected into a close 
body without order.”—See 17 C.J. p 
386 note 41. 

68. Two persons 

Construing an averment that one 
shot into a crowd, the court said: 
“Undoubtedly a crowd was there, 
but even on defendant's own theory 
there were two persons in the line 
of his last shot. . . . That was 


crowd enough under, a liberal inter¬ 
pretation of the pleadings for the 
purposes of justice.”—Morgan v. 
Mulhall, 114 S.W. 4, 7, 214 Mo. 451. 

69. “Mob” equivalent 

Wis.—Febock v. .Jefferson County, 
262 N.W. 588, 589, 219 Wis. 154, 
101 A.L.R. 95. 

70. U.S.—Puget Sound Traction, L. 
& P. Co. V. Reynolds, D.C.Wash., 
223 P. 371, 378. 

See also the C.J.S, title Street Rail¬ 
roads § 164, and 60 C.J. p 341 
notes 94-96. 

71. Mo.—Morgan v. Mulhall, 114 S. 
W. 4, 7, 214 Mo. 451. 

72. Black L.D. I 

73. Anderson L.D. 

74. Black L.D. 

75. U.S.—Gamble-Skogmo v. Paul 
E. Haw'kinson Go., C.C.A.Minn., 98 
P.2d 37, 38. 

76. U.S.~S. S. White Dental Mfg. 
Co. V. Dental Co. of America, D.C. 
Pa., 263 P. 719, 720. 

77. U.S.—The Indien, C.C.A.Cal., 71 
P.2d 752, 757. ' 


78. “The principal olBLcial of the 
crown office in chancery who, in his 
non-judicial capacity, is an officer 
of parliament and of the lord chan¬ 
cellor, rather than an officer of the 
courts of law.”—Black L.D. 

79. Black L.D. 

80. U.S.—S. S. White Dental Mfg. 
Co. of America, D.C.Pa., 263 P. 719, 
720. 

81. Black L.D. 

Crown oases reserved 

In English law, questions of law 
arising m criminal trials at the as¬ 
sizes (otherwise than by way of 
demurrer), and not decided there, 
but reserved for the consideration 
of the court of criminal appeal.— 
Black L.D. 

82. U.S.—Crown Cork & Seal Co. v. 
Imperial Bottle Cap & Machine 
Co., C.C.Md., 123 P. 669, 670. 

83. Black L.D. 

84. Wharton L.Lex. 

85. U.S.~Myers v. U. S., C.C.N.D., 
140 F. 648, 649. 

86 . Black L.D. 
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CEVEL-GRVELTY 
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less and ■unfeeling*;'^ 3 merciless, pitiless, or inhu¬ 
man; it refers to a malicious act, inflicting severe 
pain or threatening danger to the life or health of 
another. 

Cruel treatment. Any act intended to torment, 
vex, or afflict, or which actually afflicts or torments 
without necessity, or any act of inhumanity, wrong, 
oppression or injustice,the willful infliction of 
pain, bodily or mental, such as reasonably justifies 
an apprehension of damage to life, limb, or health.'^^ 
Cruel treatment does not always consist of actual 
violence; but includes mental anguish and wound¬ 
ed feelings. 

Other phrases: ^^Cruel and abusive treatment, 
^^cruel and barbarous treatment” see the C.J.S. title 
Divorce § 24, also 19 C.J. p 43 note 79, ^^cruel and 
inhuman conduct,”'^^ ^^cruel and inhuman treatment” 
see the C.J.S. title Divorce § 24, also 19 C.J. p 43 
note 78, “cruel and unjust punishment,“cruel and 
unusual,“cruel or unusual punishment,”^2 ^<cruel 
punishment,”^^ and “cruel weapon.”^*^ 

CEUELTY, Every willful act, omission, or neg¬ 
lect, whereby unjustifiable physical pain, sufflering, 
or death is caused or permittedany act of a hu¬ 


man being which inflicts unnecessary pain;56 the 
infliction of great pain or misery without nccessi- 
ty;^'^ either actual violence endangering life or 
limb or health, or conduct creating a reasonable ap¬ 
prehension of such violence.^S It has been said that 
the word clearly includes both the willfulness and 
cruel temper of mind with which the act was done, 
and the pain inflicted by the act. 

“Cruelty” as a ground for cancellation of mar¬ 
riage settlement or for granting separate mainte¬ 
nance see the C.J.S. title Husband and Wife § 611, 
also 30 C.J. p 1075 notes 68-71, and for divorce 
see the C.J.S. title Divorce §§ 24-33, also 19 C.J. p 
43 note 75-p 56 note 42. “Cruelty” to particular 
classes or persons see such C.J.S. titles as Appren¬ 
tices § 17, Assault and Battery § 97 d, Parent and 
Child § 7, also 46 C.J. p 1221 notes 31-36, § 73, also 
46 C.J. p 1335 note 83-p 1336 note 87, § 80, also 46 
C.J. p 1338 note 28, Seamen § 260, also 56 C.J. p 
1143 note 5-p 1144 note 40, Sheriffls and Constables 
§ 117, also 57 C.J. p 899 notes 36-43; and to ani¬ 
mals see Animals §§ 67-84. 

Distinguished from: “Suffering.”®^ 

Phrases: “Cruelty of ti‘eatment,”®l “cruelty to 


43. Ky.—Connelly v. American Bond¬ 
ing & Trust Co., 69 S.W. 959, 961, 
113 Ky. 903, 909, 24 Ky.L. 714. 

44. Ohio.—Stale of Ohio v. Law- 
rentz. 24 Ohio N.P.,N.S., 603, 60S. 

45. Ga.—Koss V. Ross, 150 S.E. 822, 
823, 169 Ga. 524—Myrick v. My- 
rick, 67 Ga. 771, 778. 

46. Ga.—Wood V. Wood, 176 S.E. 
483, 4S4, 179 Ga. 635—Lowry v. 
Lowry, 153 S.E. 11, 14, 170 Ga. 
340, 70 A.L.R. 4SS—Wilkinson v. 
Wilkinson, 125 S.E. 856, 8G0, 159 
Ga. 332—Durham v. Durham, 119 
S.E. 702, 704, 158 Ga. 454—Phinizy 
V. Phinizy, 114 S.E. 185, 190, 154 
Ga. 199—Dougherty v. Dougherty, 
112 S.E. 454, 153 Ga. 487—Skellie 
V. Skellie, 111 S.E. 22, 24, 152 Ga. 
707—England v. England, 96 S.E. 
174, 148 Ga. 159—Ford v. Ford, 91 
S.E. 42, 43, 146 Ga. 164. 

17 C.J. p 388 note 8. 

47. Ill.—Parnham v. Parnham, 73 
Ill. 497, 500. 

Ky.—Gowdy v. Gowdy, 20 S,W.2d 
170, 172, 230 Ky. 545. 

La.—^Moore v. Moore, 187 So. 670, 
671, 192 La. 289. 

Cruel treatment, or cruelty, as 
ground for divorce generally see 
the C.J.S. title Divorce §§ 24-33, 
also 19 C.J. p 43 note 75-p 56 note 
42. 

48. Me.—Michels v. Michels, 115 A. 
161, 120 Me. 395. IS A.L.R. 570. 

Mass.—Rudnick v. Rudnick, 192 K. 
B. 501, 288 Mass. 256—Header v. 
Header, 147 N.E. 578, 252 Mass. 


132—Curtiss v. Curtiss, 136 N.E. 
829, 830, 243 Mass. 61—Armstrong 
V. Armstrong, 118 N.E. 916, 229 
Mass. 592, L.R.A.191SD 426. 

49. ^‘Extreme cruelty” equivalent 
N.Y.—^Pearson v. Pearson, 129 N.E. 

349, 350, 230 N.Y. 141. 

50. Ala.—In re Opinion of the Jus¬ 
tices, 162 So. 123, 128, 230 Ala. 
543. 

51. U.S,—Sansone v. Zerbst, O C.A. 
Kan., 73 F.2d 670, 672—Schultz v. 
Zerbst, C.C.A.Kan., 73 P.2d 668, 
670. 

Ark.—Hadley v. Stale, 117 S.W.2d 
352, 353, 196 Ark. 307. 

As referring to killing of a human 
being the phrase has been held not 
to apply to: 

(1) An accidental or unintention¬ 
al killing.—Territory v. Pridemore, 
13 P. 96, 97, 4 N.M. 137. 

(2) A killing by a pistol shot.— 
Territory v. Pridemore, supra. 

As referring to punishment sec the 
C.J.S, titles Constitutional Law § 
593 and Criminal Law § 1978. 

52. U.S.—Hayes v. XJ. S., C.C.A.Okl., 
112 F.2d 417, 420. 

56. U.S.—Ginsburg v. U. S„ C.C.A. 

Tex., 96 F.2d 433, 437, 

Ky.—Fry v. Commonwealth, 82 S.W. 

2d 431, 433, 259 Ky, 337. 

S.D.^—Acker v. Adamson, 293 N.W. 
83, 85. 

54. Kan.—State v. Knoll, 83 P. 622, 
623, 72 Kan. 237. 

17 C.J. p 388 note 94 [a]. 
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55. Ga.—Griffith v. State, 43 S.E. 
251, 252, 116 Ga. 835. 

56. Conn.—Jacobs v, Jacob.s^ 110 A. 
455, 456. 95 Conn, 57. 

Pa.—Commonwealth v. L<.*wi«, 7 Va. 
Co. 558, 560. 

57. Ala.—Judge V, State, 58 Ala. 
402, 403. 

58. Ala.—Bailey v. Bail(‘y, 187 So. 
453, 455, 237 Ala. 525. 

Fla.—Williams v. Williams, 2 So. 

768, 769, 23 Fla. 324. 

Similarly expressed 

(1) “A course of conduct . . . 

calculated to torture the m<‘ntal or 
emotional nature and which would 
go to the extent of affiKding bodily 
health.” — Gratz v, Gratz, Fla.^ IKK 
So. 580. 

(2) “Such conduct as will endan¬ 
ger life, person, or health, or will 
cause reasonable apprehension of 
bodily sud'ering.”—Short v. Short, 
135 A. 176, 151 Md. 444. 

(3) “Physical acts of violence, 
bodily harm or suffering, or such 
acts as endanger life or limb or such 
as raise a reasonable apprehensioti 
of great bodily harm.”—Wes»(dhoofl 
•V. Wesselhoeft, 17 N.E.2d 56, 58, 369 

Ill. 419. 

59. Mass*—Commonwealth v. Mc¬ 
Clellan, 101 Mass. 34, 35. 

60 . Fla.—Chisholm v. Chisholm, 126 
So. 694, 696, 98 Fla. 1196. 

61 . Md.—Hyatt v. Hyatt, 196 A, 317, 
318, 173 Md. 693, 
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CBUELTT—CRY 


animals or children, ^^extreme cruelty,“ex- 
treme and repeated cruelty,and “intolerable 
cruelty.”®^ 

CItUISE. As used in connection with the rights 
and obligations of seamen generally see the C.J.S. 
title Seamen § 3, also 56 C.J. p 925 notes 86-1. In 
the sense of a sea voyage, the word imports a defi¬ 
nite place of commencement and termination, and 
a return voyage to the country or port of the domi¬ 
cile of the ship, or a given portion of time without 
reference to the place of commencement or termina¬ 
tion, so that the boundaries of the cruise may be 
defined by local limits, or by artificial time, or by 
both combined.®® In lumbermeifs parlance, the 
word has been defined as meaning a report of a 
timber surveyor showing the character and amount 
of timber in a stand.®'^ 

Phrases: “Prizes captured ^during the cruise;’”®^ 
and also “cruising latituded^®^ 

ORITIVE. A box or inclosure, made with spars, like 
a hen-crib, generally placed in a dam or dike that 
runs across a river, for the purpose of confining the 
fish that enter into it J® 

CRUSH. 

Present Tense 

To eornpi’css or bruise between two hard bodies; 
to squeeze or force by pressure so as to destroy the 
natural condition, shape, or integrity of the parts, 
or to force together into a mass; as to crush 
grapes. 


Crushed 

The past tense or past participle of crush.'^^ 

Crushed marble. An article produced from the 
waste of marble quarries, and, when crushed in a 
machine especially made for the purpose and as¬ 
sorted or separated into sizes by passing through 
sieves or screens of various sized mesh, is known 
as “granito^^ or “terrazo,'^ used with cement in mak¬ 
ing mosaic floors.'^^ 

Crushed stone. The term is not one of exact 
meaning, but stone broken by machinery may be 
of different sizes after being crushed, and yet the 
entire product properly will be so denominated.'^'^ 

Other phrases: “A crushed and mutilated kid- 
jiey,”'75 ^^crushed the Lowery girl,^’'^® and “run over, 
crushed, and mangled.”'^'^ 

Crushing 

Breaking into bits by pressure, the process being 
simply a reduction in size, as distinguished from 
“grinding,” “reducing to a powder,” or “pulveriz- 
ing."78 a verbal noun, a breaking by pressure. 

CRY. 

As a Noun 

A clamor raised in the pursuit of an escaping 
felon.®® 

Hue and cry. In. old English law, a loud outcry 
with which felons (such as robbers, burglars, and 
murders) were anciently pursued. All who heard 
it were bound to take it up, and join in the pur- 


62. N.Y.—People v. Baxter, 1S8 N. 
Y.S. 181, 182, 196 App.Div. 824. 

63. N.Y.—Pearson v. Pearson, 129 
N.E. 340, 350, 230 N.Y. 141. 

As ground for divorce see the C,J.S. 
title Divorce § 24, also 19 C.J. p 43 
notes 76, 77. 

^'Extreme stiSferiBig'” distiugrtislied 
Pla.—Chisholm v. Chisholm, 125 So. 
694, 695, 98 Pla. 1196. 

64. Ill.—Jackson v. Jackson, 14 N. 
E.2d 271, 273, 294 Ill.App. 652-- 
Godfrey v. Godfrey, 1 N.E.2d 777, 
779, 284 IlLApp, 297. 

65. Conn.—Jacobs v. Jacobs, 110 A, 
455, 466, 95 Conn. 67. 

33 C.J. p 470 note 26 [a] (1). 

See also C.J.S. title Divorce § 24, 
and 19 C.J. p 43 notes 76-79. 

66. U.S.—The Brutus, C.C.Mass., 4 
P.Cas.No.2060, 2 Gall. 626, 539. 

In. this sense, ''cruise” has been 

defined as meaning a voyage for a 
given purpose; a cruising voyage, 
or voyage to make captures jure 
belli.—The Brutus, supra. 

25 0. J.S.—2 


67. U.S,—Jones v. U. S,, C.C.A.Or., 
265 P. 235, 240. 

68. U.S.—The Brutus, C.C.Mass., 4 
F.Cas.No.2,060, 2 Gall. 526, 539. 

69. Black D.D. 

In <iuest of the enemy^s vessels 
“A voyage or expedition in quest 
of vessels or fleets of the enemy 
which may be expected to sail in 
any particular track at a certain 
season of the year. The region in 
which these cruises are performed 
is usually termed the 'rendezvous,' 
or 'cruising latitude.' ”—Black L.D. 

70. Eng.—Hodgson v. Dittle, 16 C. 

B. N.S. 198, 206, 111 E.C.L. 198, 143 
Reprint 1101. 

17 C.J. p 389 note 17 [a]. 

Methods of taking fish generally see 
the C.J.S. title Pish § 30, also 26 

C. J. p 628 note 34-p 630 note 41. 

71. Okl.—^Atlantic Oil Producing Co. 
V. Malone, 3 P.2d 874, 875, 152 Okl. 
68 . 

Similarly expressed 

"To compress with violence so as 
to hruise or break.”—^Holler v. Low- 

17 


ery, Md., 200 A. 353, 355. 

72. Century D. 

73. A manufactured article 

“The commodity is certainly ad¬ 
vanced beyond the stage of a crude 
mineral. It is marble advanced 
from a crude state through the ap¬ 
plication thereto of skilled labor.” 
—U. S. V. Graser-Rothe, C.C.Ohio, 
164 P. 205, 206. 

74. Mo.—Viernow v. Carthage, 12 3 
S.W. 67, 69, 139 Mo.App. 276. 

75. Okl.—Atlantic Oil Producing 
Company v. Malone, 3 P.2d 874, 
875, 152 Okl. 68. 

76. Md.—^Holler v. Lowery, 200 A. 
353, 355. 

77. Mich.—Yagunchok v. Rutledge, 
188 N.W. 412, 413, 219 Mich. 82. 

78. U.S.—U. S. V. Graser-Rothe, C. 
C.Ohio, 164 P. 205. 

79. Mich.—Yagunchok v. Rutledge, 
188 N.W. 412, 413, 219 Mich, 82. 
citing Corpus Juris. 

j 80. Black L.D., citing 4 Blackstone 
I Comm, p 293. 



CRY—CUBIC YARD 
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suit, Tiiitil the malefactor was taken.Also a writ¬ 
ten proclamation issued on the escape of a felon 
from prison, requiring all officers and people to as¬ 
sist in retaking him.^^ 

As a Verb 

To call out aloud, to proclaim, or publish; also 
to sell at auction;83 to make oral and public proc¬ 
lamation of, to^ notify or advertise by outcry, espe¬ 
cially things lost or found, goods to be sold, etc., 
public advertisement by outcry, proclamation, as by 
hawkers of their wares.84 

Phrase: ^^To cry this tract of land at public auc- 

tion.^^86 

€BY£IE. An auctioneer; one who calls out aloud; 
one who publishes or proclaims.83 

Phrase: ^'To perform the duties of a cryer.”87 
CRYOLITE. A double fluoride of aluminum and 

sodium.83 

CRYPTA. A chapel or oratory underground, or 
under a church or cathedral.83 

CRYSTAL, A body formed by the solidification, 
under favorable conditions, of a chemical element, 
a compound, or an isomorphous mixture and bound¬ 
ed by plane surfaces symmetrically arr.anged, which 
are the external expression of a definite internal 
structure.^^ 

CRYSTALLINE. Consisting of crystal; relating 
or pertaining to crystal or crystallization; formed 
by crystallization; of the nature of a crystal, espe¬ 
cially as regards its internal structure, cleavage, 
etc.; opposed to amorphous.^^ 

Phrase: "Crystalline calcium carbide.^^32 

CRYSTALLIZATION PROCEEDINGS. A term in 


English law, having reference to proceedings by 
which a "floating charge” on the assets of the com¬ 
pany creating it becomes a valid, fixed, and specific 
pledge, so that the company, which was permitted 
to deal freely with its property in the usual course 
of business so long as the claim remained a floating 
charge, has no further authority to deal with it, 
and general creditors cannot take it, the floating 
lien or charge becoming fixed or crystallized as soon 
as the security holder intervenes to enforce his 

claim. 

OT. and OTS. See Abbreviations 1 C.J.S. p 276 
note 5. 

CUADRIENIO. In Spanish law, a four-yoar period; 
especially applied to the time allowed a minor after 
attaining majority to seek restitution in iiitegrum,^'^ 

eXTARTA FALCIDIA. In Spanish law, the right 
which the instituted heir formerly had to a fourth 
of the inheritance, assigning to others interested so 
mixch as might be necessary. 

CDARTEL. In Spanish law, an administrative dis¬ 
trict; also a tax for the maintonance of troops in 
the locality; also militai*y barracks.^® 

OUASICONTRATO, In Spanish law, a quasi con- 
tract.^*^ 

CXJATREEO. In Spanish law, a cattle thief,^^8 

CUBAN INVOICE. A term understood in the trade 
and having a known meaning, defined as an invoice 
of any merchandise according to the Cuban system 
of measurement, being synonymous with Cuban in¬ 
voice measurement which is about thirty per cent 
less than the usual method of measurement.®® 

CUBIC YARD. Sec Weights and Measures § 1, also 
17 C.J. p 390 note 37, 


fil. Black L.D., citing Bract, fols 
115b, 124—4 Blackstonc Comm, p 
2S3. 

SigOish statute 

"13 Edw, I cc 1, 2, whick makes 
the hundred ‘answerable for the rob¬ 
beries done and the damages.' "’— 
BuUard v. Bell, C.aN.H., 4 F.Cas.No. 
2,121, Mason 243, 291. 

52, Black L.D., citing 3 How.State 

Tr. 38S. " 

53. Black L,D, 

84. 'N.T.—^Rochester v. Close, 36 
Hun 208, 210. 

55. Va.—Carr v. Gooch, 1 Wash. (1 
Va.) 2d ed; p 335, 1st ed. p 2G0. 

56. Black L.D. ' . ' 


87. Va.—Carr v. Gooch. 1 Wash. (1 
Va.) 2d ed. p 337, 1st ed. p 262. 

88. U.S.—Pittsburg Reduction Co. 
V. Cowles Electric Smelting & 
Aluminum Co., C.C.Ohio, 56 P. 801, 
306, affirmed 64 KT. 126. 

89. Black L.D. 

90. Charaotc^ristios dlsonssed 
“Crystals have the property of 

growing indefinitely by addition 
from the outside. The faces often 
develop uneqtjally, but the angles 
between them remain constant, and 
each species hks' its fixed axial ra¬ 
tio.”—^In re Vetter, Cust. & Pat.App., 
26 P.2d 999, 1000, 1001, 

91 . TJ.S.—Union Co. v, 

American ! .dastt'ide 'ci., b.C.N,T.; 
172 S’. 12lo;'l26; ' " ■ ■ - ' ■ 

Vs 


92. XJ.S.—Union Carbide Co. v. 
American Oarbollte Co., <10.111., 
188 P. 334, 83r>-.Union Carb'do Co. 
V. American Carbide Co., C.C.N.T., 
172 P. 120, 126. 

93. U.S.—Pennsylvania Co. for In¬ 
surance on Lives and Granting An¬ 
nuities V. United Railways of Ha¬ 
vana & Regia Warehouses, D.C. 
Me., 26 P.Supp. 379, 388. 

94u Escriche Diccionario, 

95. Escriche Bicclonario. 

96. Escriche Dlccionarlo. 

97. Escriche Ulcclonarlo. See also 
Contracts J 6. 

^ Escrlohe Dlcclonario. 

99l tr.S.—Arenburg v/ Grupe. D.Q, 

K.Y., m m. 
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CUCKING STOOL-CVILIBET LICET JURI PRO 8E, ETC, 


CUOKLN’G STOOL. An engine of oorreetion for 
comnaon scolds, whieli in the Saxon language is said 
to signify the scolding-stool, although now it is fre¬ 
quently corrupted into “ducking stool,” because the 
judgment was that, when the woman was placed 
therein, she should be plunged into the water for 
her punishment.^ 

Equivalents or synonyms: “Castigatory” see 14 
C.J.S. p 26 note 92, “ducking stool,”^ “trebueket,” 
“tumbrel,and “tymborella.”^ 

CUCKOLD. A man whose wife is unfaithful; the 
husband of an adulteress.^ 

CUEILLETTE. A term of French maritime law, 
with relation to the contract of affreightment, sig¬ 
nifying when the cargo is taken on condition that 
the master succeeds in completing his cargo from 
other sources; it is sometimes written “A eueil- 
lette.”6 

CUERPO BEL DELITO. In Spanish law, the 
equivalent of corpus delicti.^ 

CUESTION BE TORMEKTO. In Spanish law, an 
inquiry or inquisition conducted with the aid of tor¬ 
ture—a method now discredited in Spain. ^ 

CUI ANTE BIVORTIUM. In law Latin, the full 
phrase was, “Cui ipsa ante divortium contradicere 
non potuit,” whom she before the divorce could not 
gainsay. A writ which anciently lay in favor of 


a woman who had been divorced from her husband, 
to recover her lands and tenements which she had 
in fee simple or in tail, or for life, from him to 
whom her husband. alienated them during the mar¬ 
riage, when she could not gainsay it.® 

CUI BONO. For whose good; for whose use or 
benefit, and sometimes translated, for what good, 
for what useful purpose.^® 

CUICUNQUE AUQUIS QUID CONCEDIT, CON- 
CEDERE VIBETUR ET IB SINE QUO RES 
IPSA ESSE NON POTUIT.n 

GUI IN VITA. In law Latin, the full phrase was,' 
“Cui in vita sua ipsa contradicere non potuit,” whom 
in his lifetime she could not gainsay. A writ of en¬ 
try which lay for a widow against a person to whom 
her husband had in his lifetime aliened her lands. 

CUI JURISBICTIO BATA EST, EA QUOQUE 
CONCESSA ESSE VEDENTUR, SINE QUI- 
BUS JURISBICTIO EXPLICARI NON PO- 
TEST.13 

CUI JUS EST BONANBI EIDEM ET VENBENBI 
ET OONCEBENBI JUS EST.14 

CUILIBET IN SUA ARTE PERITO EST ORE- 

BENBUM.15 

CUILIBET LICET JURI PRO SE INTRODUCTO 
RENUN0IARE.16 


1- XJ.S.—U. S. V. Royalh C.C.D.C., 
27 F.Cas.No,16,202, 3 Cranch C.C. 
620. 

Other definitions 

‘An engine, invented for the pun¬ 
ishment of scolding and unquiet wo¬ 
men.’'—James v. Com., 12 Serg. & 
R., Pa., 220, 230, quoting Termes de 
la Ley. 

17 C.J. p 390 notes 38-40. 

2 . tr.S.—U. S. V. Royall, C.C.D.C., 27 
F:Cas.Ko.l6,202, 3 Cranch C.C. 620. 

3 , XJ.S.—U. S. v. Royall, supra. 

James v. Commonwealth, 12 
Serg. R. 220, 230. 

4. XJ.S.—U, S. V. Royall, C.C.D.C., 
27 F.Cas.No.16,202, 3 Cranch C.C, 
620. 

5 , Ky.—Hall V. Huffman, 166 S.W. 
770, 169 Ky. 72, 73. 

17 C.X p 390 notes 41, 42. 

6; 6lacfc L.D. 

7. BScriche Dicclonario. 

8. Bscriche Diccionario. . 

9. Black L.D. 
la Black L.D. 

17 O.J. p 890 note 48. 

IX, A maxirn meaning “Whoever 
gi^anftf a* thiiig is deemed also t:d 

'm f i M 


grant that without which the grant, 
itself would he of no effect."—Black 
L.D. 

Applied or explained in Mullins v. 
Metropolitan St. R. Co., 104 S.W. 890, 
893, 126 Mo.App. 607—17 C.J. p 390 
note 49 [a]. 

18. Black L.D. 

Similarly expressed 

In old English practice, a writ of 
entry which lay for a woman against 
him to whom her husband aliened 
her lands or tenements in his life¬ 
time.—Burrill L.D. 

Historical note 

“It was a method of establishing 
the fact of death, being a trial with 
witnesses, but without a jury. The 
object of the writ was to avoid a] 
judgment obtained against the hus¬ 
band by confession or default. It is 
obsolete in Engla,nd by force of 32 
Hen. VIII c 28 § 6. See 6 Co. 8, 9. 
As to its use in' Pennsylvania see 3 
Binn.Appx.; Rep.Comm. on Penn.Civ. 
Code, 1836, 90. Abolished in Eng¬ 
land, 1833. Blacks tone is said to 
have shown, little knowledge of Its 
history.^'—^Black L.D. 

13. A maxim meaning “To whom- 
; soever a jurisdiction is given, those 

' 19 


things also are supposed to be 
granted, without which the jurisdic¬ 
tion cannot be exercised."—^Black L. 
D., citing Dig.Just. 2, 1, 2. 

Also “The grant of jurisdiction im¬ 
plies the grant of all powers neces¬ 
sary to its exercise."—Black L.D., 
citing 1 Kent Comm, p 339. 

Applied in In re Beallsville School 
Dist., 21 Pa.Co. 642, 650, substitut¬ 
ing the word “potuit" for “potest." 

14- A maxim meaning “He who has 
a right of giving has also a right of 
selling and granting."—Black L.D. 

15. A maxim meaning “Credence 
should be given to one skilled in his 
peculiar profession."—Black L. D. 

Also “Any person skilled in his 
peculiar art or profession is to be 
believed, i. e., when he speaks of 
matters connected with such art."— 
Black L.D., citing Coke Litt. p 126a, 

Applied in People r. Thurston, 2 
Park.Cr.,N.V., 49, 138. 

17 C.J. p 390 note 64 [a]. 

16. A maxim meaning “Any one 
may waive or renounce the benefit 
of a principle or rule of law that ex¬ 
ists only for his protection."—Black 
L.D, 



25 C.J.S. 


CVl LICET QUOD MAJUS, ETC—CUE DE SAC 


cm LICET QUOD MAJUS NOF DEBET QUOD 
MINUS EST WON LICERE.17 

cm PATER EST POPULUS NON HABET IDLE 
PATBEM.18 

cm PLUS LICET QUAM PAR EST PLUS VULT 
QUAM LI0ET.19 

CUIQUE IN SUA ARTE CREDENDUM EST.a® 

CUJUS EST OOMMODUM EJUS DEBET ESSE 
INCOMMODUM.21 

CUJUS EST OOMMODUM, EJUS EST ONUS .22 

CUJUS EST DARE, EJUS EST DISPONERE.23 

CUJUS EST DIVISIO, ALTERIUS EST ELEC- 

TIO.24 

CUJUS EST DOMINIUM EJUS EST PERICU- 

LUM.25 

CUJUS EST INSTITUERE, EJUS EST ABRO- 
GAEE.26 


CUJUS EST SOLUM EJUS EST USQUE AD 
0(ELUM.27 

CUJUS EST SOLUM, EJUS EST USQUE AD 
COELUM ET AD INFEROS.28 

CUJUS JURIS (I. E. JURISDICTIONIS) EST 
PRINOIPALE, EJUSDEM JURIS ERIT AO- 
CESSORIUM.29 

CUJUS PER ERROREM DATI EEPETITIO EST, 
EJUS CONSULTO DATI DONATIO EST.S" 

CUJUSQUE REI POTISSIMA PARS EST PRIN- 
CIPIUM.31 

CUL. See Abbreviations 1 C.J.S. p 276 note 5. 

CULAGIUM. In old records, tlie laying up of a 
ship in a dock in order to be repaired.92 

CUL DE SAC. A blind alley ;23 a .street or road 
closed at one end, which only eonimimicate.s with 
a public street or road at the other;2'i a way open 
only at one end.35 It is di.stinguished from “thor- 


Applied in Hodges v. Foss-Hughes 
Co., 28 Pa.Dist. 573, 574, 11 Berks 
Co.L.J. 19. 32 York Leg.Rec. 117. 

17. A maxim meaning “He who is 
allowed to do the greater ought not j 
to be prohibited from doing the 
less."—Black L.D. | 

IS. A maxim meaning “He to whom 
the people is father has not a fa-, 
ther."—Black L.D, 

19. A maxim meaning “He to whom 
more is granted than is just wants 
more than is granted."—Morgan Leg. 
Max., citing 2 Coke Inst, p 464. 

SO. A maxim meaning “Every one 
is to be believed in his own art."— 
Black L.D. 

Applied in Corning v. Burden, 15 
How.,U,S., 252, 270, 14 L.Ed. 683— 
17 C.J. p 390 note 59 [a]. 

21. A maxim meaning “Whose is 

the advantage, his also should be | 
the disadvantage.”—Black L.D. i 

The maxim Is also written, “Cujus 
est commodum ejus debet esse peri- 
culum," and is translated, “He who 
reaps the advantage should bear the 
risk."—Trayner Leg-Max. p 116. 

22. A maxim meaning “He who has 
the benefit has also the burden."—- 
Bouvier L.D. 

Applied in Oliver v. Newburyport 
Ins. Co., 3 Mass. 37, 53, 3 Am.D. 77. 

23. A maxim meaning “Whose it is 
to give, his it is to dispose."—Black 
L.D. 

Also “The giver of a gift has the 
right to regulate its disposal."— 
Black L.D., citing Broom Max. pp 
459, 461, 463, 464, 


Applied in Stevens’ Est., 23 P. 879, 

380, 83 Cal. 322, 17 Am.S.R. 252— 
17 C.J. p 391 note 62 [a]. 

24. A maxim meaning “Whichever 
[of two parties] has the division, 
[of an estate], the choice [of the 
shares] is the other’s."—Black L.D. 

It has been said that “in partition 
between coparceners, where the divi¬ 
sion is made by the eldest, the rule 
in English law is that she shall 
choose her share last."—Black I^.D., 
citing 2 Blackstono Comm. p. 189— 
1 Steph.Comm. p 323. 

25 . A maxim meaning “The risk 
lies upon the owner of the subject." 
—Black L.D. 

26. A maxim meaning “Whose right 
it is to institute, his right it is to 
abrogate."—Black L.D. 

27. A maxim meaning “Whose is 
the soil, his it is up to the sky."— 
Black L.D. 

As used in discussing sovereignty 
in, and ownership of, aerial space 
in general see Aerial Navigation 
§ 3 . 

Other translations 

(1) “He who owns the soil, or sur¬ 
face of the ground, owns, or has an 
exclusive right to, everything which 
is upon or above it to an indefinite 
height."—Black L.D. 

j (2) “He who possesses land pos¬ 
sesses also that which is above it." 
j —Broom Leg.Max. 

I Applied or explained in Norton v. 
Randolph, 58 So. 284, 2^5, 176 Ala. 

381, 40 L.R.A.,N.S., 129, Ann.Cas. 

1915A 714—17 C.J. p 391 note 66 [a]. 

28. A maxim meaning “To whom¬ 
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soever the soil belongs, he owns al¬ 
so to the sky and to the depths." 
Also “the owner of a pi<*ce of land 
owns everything above and below it 
to an indefinite extent."—Black L.D., 
citing Coke Lilt. p. 4. 

Applied in Meeker v. Kast Orange, 
74 A. 379, 384, 77 N.J.Law 623, 134 
Am.S.R. 798, 25 I..R.A.,N.a, 465— 
17 C.J. p 391 note 67 [a]. 

In discussing .sovendgntY in, and 
ownership of, a (‘rial .space in gen¬ 
eral see Aerial Navigation § 3, and 
in referring to the English common- 
law doctrine of absolute ownership 
in percolating wat(*r, s<.>metim(‘s 
called the “cuju.s .solum doctrin(\" 
see the C.J.B, title Waters § 86, also 
67 C.J. p 833 notes 44, 45. 

29. A maxim meaning “An acces¬ 
sory matter is .subje<'t to the same 
jurisdiction as Us principal/'—Black 

L.D. 

30. A maxim meaning “He who 
gives a thing by mistake has a right 
to recover it back; hut, if he gives 
designedly, it is a gift."—-Black L.D. 

Also “That which, when given 
through mi.stake can be recovered 
back, when given with knowledge of 
the facts, is a gift."—Bouvier L.D, - 

31. A maxim meaning “The chief- 
est part of everything is the begin¬ 
ning."—Black L.D. 

32. Black L.D. 

33. Black L.D. 

34. N.T.—^Hickok V. Plattsburgh, 41 

Barb. 130, 136. 

35. Ind.—Adams v- Harrington, 14 
N.E. 603, 606, 114 Ind. 66. 



CUL BE 8AC-CULPA 
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• oTiglifare.^^® 

“Cul de sac” as constituting a highway established 
either by prescription, or by legislative act or stat¬ 
utory proceeding see the C.J.S. title Highways §§ 
5, 26, 27, also 29 C.J. p 374 notes 10, 11, and p 394 
note 94~p 395 note 12, also 17 C.J. p 391 note 74 
[a]; and as sufficient to create an easement in 
streets see the C.J.S. title Easements § 39, also 19 
C.J. p 930 note 84. 

CULL. 

As a Norm 

As use^ in the lumber trade to indicate a board 
full of holes and hence not considered merchanta¬ 
ble see the C.J.S. title Logs and Logging § 1, also 
17 C.J. p 391 note 76. The term is also applied to a 
railroad tie which does not conform to specifica¬ 
tions, 3 7 In the cooperage trade, a cull is a defec¬ 
tive piece that cannot be worked into a barrel, due 
to rotten timber, dead wood, discolored or rotten 
sap, pin worms, knots, checks, splits, etc.^^ 

Dead culls. A term used in the lumber trade sig¬ 


nifying an unavoidable product from the saw, in 
sawing logs, distinguishable from higher grades 
produced, which are known as ^^shipping culls, 
^^mill culls,” ete.^^ 

Other phrases: '^Exclusive of culls,^^mill culls” 
see the C.J.S. title Mills § 2, also 40 C.J. p 712 
note 27, and p 713 text and note 63, and ^%hip- 
ping culls. 

As a Verb 

To pick out, select or separate one or more of 
from others.'^^ 

Culled lambs. The term has been applied analo¬ 
gously to lambs which are in bad condition due 
to damages sustained in transit as a result of de¬ 
lay in transportation.^5 

Culling. A term used in the lumber trade mean¬ 
ing picking out the best material from that sent to 
the job.^^ 

CULM. See the C.J.S. title Mines and Minerals § 
3, see also 17 C.J. p 392 notes 79^1. 


CULPA 


The Latin and Spanish word “culpa” means gen¬ 
erally fault or blame.^5 in the civil law, as stated 
in 17 Corpus Juris p 393, it is a broad term used to 
designate an ingredient of actionable injury and al¬ 
so a source of obligation, being applicable to both 
contractual and tort liabilities; and to wrongs both 
of commission and omission;^® and defined as mean¬ 
ing blame, fault, neglect, or negligence.'^7 While 
it has been said that the civil law recognizes three 
grades or degrees of “culpa,”^^ the better view 
seems to be that the Eoman civil law recognized 
two degrees, “culpa lata,” corresponding generally 
' to the Anglo-American “gross negligence” and “eul-. 
pa levis” which consisted in the absence of such 


conduct or care as is observed by a good father of 
a family, hence corresponding broadly to the Anglo- 
American “ordinary negligence” or the “failure to 
use such care as a reasonably prudent man would 
exercise under the circumstances.”^® “Culpa” is to 
be distinguished from “dolus” which means fraud, 
guile, or deceit.^® Fuller discussion of the nature, 
degrees, and extent of liability is contained in 17 
C.J. pp 393-396, with citations of the applicable ar¬ 
ticles of the codes of various civil-law jurisdictions 
and quotations from civil and Roman law authori¬ 
ties. 

Subject matter analogous in the common-law 
system of jurisprudence is treated generally in the 


36. Cal.—Gilfillan v. Shattuck, 75 P. 
646, 648, 142 Cal. 27. 

N'.Y.—Wiggins v. Tallma^ge, 11 
Barb. 467, 462. 

62 C.J. p 926 note 4 [a]. 

37. Md.—Chapman v. Kansas City, 
etc;, R. Co., 48 S.W. 646, 647, 146 
Md. 481. 

'38. U.S.—Atlantic Tank & Barrel 

Corporation v. McClendon, C.O.A. 
Ky., 81 F.2d 797, 798. 

39. Mich.—Brigham v. Martin, 61 
N.W. 276, 277, 103 Mich. 150. 

4iO. U.S.—Atlantic Tank & Barrel 
- Corporation v. McClendon, C.C.A. 
■Ky., 81 P.2d 797, 798. 


41. Mich.—Brigham v. Martin., 61 
N.W. 276, 277, 103 Mich. 150. 

42. Century D. 

43. Mo.—Prebe v. Quincy, O. & K. 
C. R. Co., App., 260 S.W. 816, 819. 

44. Mo.—Forbes v. Dunnavant, 95 
S.W. 934, 937, 198 Mo. 193. 

45. Andrews Latin-English Lexicon 
—Escriche Diccionario. 

46. See 17 C.J. p 393 notes 1, 2. 

47. Black L.D. 

48. Degrees correspond to degrees 
of diUgenoe 

. "In the civil law, there are three 
degrees of diligence: ordinary dili¬ 
gence, (diligentia); extraordinary 
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diligence, (exactissima diligentia); 
and slight diligence, (levissima dili¬ 
gentia). In like manner there are 
three degrees of fault or neglect: 
lata culpa, gross fault or neglect; 
levis culpa, ordinary fault or neglect; 
levissima culpa, slight fault or neg¬ 
lect; and the definitions of these de¬ 
grees are^ precisely the same with 
those in bur law.’*—Brand v. Sche¬ 
nectady & Troy R. Co., 8 Barb.N.T., 
368, 378, citing Angell Carriers | 10, 
Jones Bailment pp 5, 6, 2 Kent, 
Comm, p 560 et seq, and Story Bail¬ 
ment § 18. 

See 17 C.J. p 393 notes 3-6. 

50. Black L.I>. 
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C.J.S. titles Negligence and Torts; and specifically, i Bailments, Carriers, and others, particularly those 
inter alia, in such C.J.S. titles as Agency, Animals, | dealing with tort liability. 


GULPABILIS. In old English law, guilty.51 

CulpabiUs de mtrusione. Guilty of intrusion. 

Non culpabilis. In pleading, not guilty.^^ Ab¬ 
breviated “non cnl.^^ see Abbreviations 1 C.J.S. p 
276 note 5. 

CULPABLE. 

In General 

It has been said that “culpable^^ is a strong 
word;that formerly its primary meaning was 
criminal, that is, deserving punishment; but that, 
in popular use, its meaning has now shaded down 
to blameworthy, or merely deserving blame or ccn- 
sure;^^ that the term is not necessarily equivalent 
to “criminal,^’ for, in present use, and notwith¬ 
standing its derivation, it implies that the act or 
conduct spoken of is reprehensible or wrong but not 
that it involves malice or a guilty purpose; that in 
fact the word connotes fault rather than guilt, 
the breach of a legal duty or the commission of a 
fault.In its primary sense, the word has beezi 
applied to statutory penalties, quasi-criminal in na¬ 
ture, designed ehiefiy as punishment,58 and, in its 
popular sense, to the failure of a person to preserve 
the means of enforcing his own rights involving 


wTong to nobody but himself,''*’^ implying something 
within his control,and his own caixdossness, im¬ 
providence, folly,or heedlessness^- in connection 
therewith. 

Criminal Responsibility 

In its primary sense, the word lias been d(‘fined 
as meaning criminal deserving punishment; 
guilty;®^ and, in a particular connetf.ion involving 
negligent conduct, implying a culpability^ so great 
as to indicate a reckless or utter disregard of lilV.^*''^ 

As Merely Deserving Blame or Censure 

In its popular sense, the word has b(‘eu defined as 
meaning being in or at faultblamable;^'^ blame¬ 
worthy ;^8 censurable deserving of blame or 
censure that which is (k'scuwing of moral 
blame.'^i 

Other Terms Compared 

Equivalents or synonyms: “Blanu^woriliy’^ see 11 
C.J.S. p 355 note 97 in Pocket Paris, “c(‘usurabl(‘” 
see 14 C.J.S. p 100 note 28, “criminal’’ se(‘ 21 C.J.S. 
p 1153 note 82, “gross,’’ and “naddess.”'^^’ 

Disiingiiished from: “Blamahle” or “blame¬ 
worthy” see 11 C.fJ.S. p 355 not(‘S fK), 97, and “proxi- 

mately.”'^8 


51. Black L.D. 

52. Black L.D., citing Fleta lib 4 c 
30 § 11. 

53. U.S.—U. S. V. Gilbert, C.C.Mass., 
25 F.Cas.3Sro.l5,204, 2 Sumn. 19, 67. 

Oa.—Cain v. State, 190 S.E. 371, 374, 
55 Ga,App. 376. 

54. Ohio.—State ex rel. Fulton v. 
Coburn, 12 N.B.2d 471, 477, 138 
Ohio St. 192. 

55. Ga.—Cain v. State, 19-0 S.E. 371, 
374, 55 Ga.App. 376. 

56. Black L.D. 

57. Black L.D. 

As breach of legal duty 

“An act, to be culpable, that is, 
to be a breach of legal duty, must 
be such as a reasonably careful naan 
would ' foresee would be productive 
of injury.”—Carter v. Gape Fear 

Lumber Co., 39 S.E. 828, 830, 129 N. 
C. 203. 

58- Miss.—Board of Mississippi 

Levee Com'rs v. Anderson Clayton 
& Co., 157 So. 531, 532, 171 Miss. 
31&—Seward v. West, 150 So. 364, 
366, 168 Miss. 376. 

59. Fla.—Franklin v*. State, 163 So. 

55, 56, 120 Pla. 686. 


Ohio.—State V. Coburn, 12 N.E.2d 
471, 477, 133 Ohio St. 192. 

60. Ohio.—State v. Coburn, supra. 

61. Fla.—Franklin v. State, 163 So. 
55, 56, 120 Fla. 686. 

Ohio.—State v. Coburn, 12 IST.E.^d 
471, 477, 133 Ohio St. 192. 

62 . Ohio.—Home Owners' Loan Cor¬ 
poration V. Doolittle, 13 H.E.2d 
920, 922. 57 Ohio App. 329. 

63 . Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

Kan.—State v. Custer, 282 P. 1071, 
1077, 129 Kan. 381, 67 A.L.R. 909. 
Mass.—^Waltham Bank v. Wright, 8 
Allen 121, 122. 

Ohio.—State v. Coburn, 12 N'.E.2d 
471, 477, 133 Ohio St. 192. 

64 . Ga.—Cain v. State, 190 S.E. 
371, 374, 55 Ga.App. 376. 

65 . Mo,—State v. Ruffin, 126 S.W. 
2d 218, 222. 

66. N.H.—^W. A. Emerson’s Sons v. 
Cloutman, 184 A. 609, 611, 88 N.H 
69. 

67. Ill.—Peoria & Pekin Union R. 
Co. V. Clayberg, 10? Ill. 644, 661. 

N.H.—W. , A. Emerson's Sons y. 
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Cloutman, 184 A. 609, 61 1, 88 N.H. 
59. 

68. Cal.—People v. Pur.iask, App., 
91 T',2d 199, 204. 

Ga.—Cain v. Slate, 190 S.E. 371, 374. 
55 Ga.App. 376. 

69 . Fla.—Franklin v. Stale, 163 So. 
55, 56, 120 Fla. 686. 

Mass.—Wallharn Bank v, Wright, 8 
Allen 121, 122. 

N.H.—W. A. EmerHon’s Sons v. 
Cloutman, 184 A. 609, 611, 88 NJC 
59. 

Ohio,—State v, Coburn, 12 N.E.2d 
471, 477, 133 Ohio St 192. 

70 . Ga.—Uain v. State, 190 S.K. 371, 
374, 55 Ga,App. 370. 

Va.—Bell V. Commonwealth, 196 S.B. 
675, 681, 170 Va. 597, 

71 . Miss.—Board of Mississippi 
Levee Com’rs v. Anderson Clayton 
& Co., 157 So, 531, 532, 171 Miss. 
316—Seward v. West, 150 So. 364, 
366, 168 Miss. 376. 

72 . N.Y.—People v. Grogan, 183 N, 
E. 273, 275* 260 N.Y. 138. 86 A.L.R. 
1266. 

73 . N.C— Carter v. Cape Fear Lum¬ 
ber Co., 39 S.E. 828, 830. 129 N.C. 
203 . 
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CULPABLE—CVLPEIT 


Phrases 

Culpable ignorance. Such ignorance as results 
from the failure to exercise ordinary care to ac¬ 
quire knowledge.'^^ 

Culpable neglect. Any neglect that is censurable j 
blameworthy; the neglect which exists when the 
loss can fairly be ascribed to one’s own careless¬ 
ness, improvidence, or folly failure to make rea¬ 
sonable inquiry.76 The meaning of the term has 
been repeatedly interpreted by judicial decision. 
It is less than gross carelessness, but more than the 
failure to use ordinary care; it is a culpable want 
of watchfulness and diligence, unreasonable inat¬ 
tention and inactivity;77 the lack of due dili¬ 
gence ;78 the neglect which arises from one’s own 
carelessness in not seasonably enforcing his claim;79 
conveying the idea of neglect for which he was to 
blame, that is, the neglect which exists where the 
loss can fairly be ascribed to his own carelessness, 
improvidence or folly where a party loses a right 
through his own carelessness rather than through 
the fault of another,St as, for example, the failure 
under ordinary circumstances of a creditor to dis¬ 
cover the death of his debtor.^ 
ticular statutes, ^^culpable neglect” has been held 
to be equivalent to '^criminal negligence,”^^ and 
has been compared with, and distinguished from, 
^^any neglect” see Any 3 C.J.S. p 1408 note 8, and 
^^gross neglect.”^^ 

Nient culpable. Not guilty; the plea of a pris¬ 
oner desiring to plead the general issue. ^5 


Other phrases: ^^Chargeable with culpable neg¬ 
lect,“culpable fault or omission,”^7 “culpable 
homicide” see the C.J.S. title Homicide § 1, also 
17 C.J. p 397 note 6, ^^culpable neglect in the prose¬ 
cution of a claim,”^^ “culpable negligence” see the 
C.J.S. title Negligence § 1, also 45 C.J. p 632 note 
41-p 633 note 48, “culpable or criminal negli- 
genee,”^9 and “evil design, or intention, or culpable 
neglect ;”90 also in the adverbial form “culpably ig¬ 
norant,”91 and “ ^culpably negligent’ manner.”92 

CULPA CARET QUI SOIT SED PROHIBERE 
NON* POTEST.93 

CULPiE PCENA PAR ESTO.9^ 

CULPA EST IMMISOERE SE REI AD SE NON 
PERTINENTI.95 

CULPA LATA DOLO JEQUIPARATUR.96 

CULPA TENET [TENEAT] SUOS AUOTORES.97 

CULPA VEL PCENA EX EQUITATE NON IN- 
TENDITUR.98 

CULPRIT. A person who is indicted for a crim¬ 
inal offense, but not yet convicted. It is not, how¬ 
ever, a technical term of the law; and in its vernac¬ 
ular usage it seems to imply only a light degree of 
censure or moral reprobation.99 


74 - Tex.—Ebersole v. Sapp, Com. 
App., 208 S.W. 156, 157. 

75 . Me.—Harmon v. Fagan, 154 A. 
267, 271, 130 Me. 171. 

17 C.J. p 307 notes 7-10. 

Similax'ly expressed 

"That which is censorious, faulty, 
or blamable.”—Mitchell v. Smith’s 
Estate, N.H., 4 A.2d 355, 357. 

76. Me.—-Bennett v. Bennett, 44 A. 
894, 805, 03 Me. 241. 

77 . N.IT.—Mitchell v. Smith's Es¬ 
tate, 4 A.2d 356, 357, 358, 369. 

17 C.J. p 397 notes 12, 13. 

78. N'.H.—Mitchell v. Smith’s Es¬ 
tate, supra. 

79. Mass.—^Nichols v. Pope, 191 N. 
E. 387, 388, 287 Mass, 244—Haven 
V. Smith, 146 N.E. 18, 19, 250 Mass. 
646. 

80. Mass.—Waltham Bank v. Wright, 
8 Allen 121, 122. 

N.H.—Mitchell v. Smith’s Estate, 4 
A.2d 355, 357. 

81. Ohio.—State ex rel. Fulton v. 
Coburn, 12 N.E,2d 471, 477, 133 
Ohio St. 192. 

82. Mass.—Mulligan v, Hilton, 24 
. N.E.2d 676, 678. 


88. Ga.—Croker v. State, 197 S.E. 
92, 93, 57 Ga.App. 895. 

"Criminal negligence" generally see 
the C.J.S. title Negligence § 306, 
also 45 C.J. p 1372 notes 21-25. 
84 . Ohio.—^Home Owners’ Loan Cor¬ 
poration V. Doolittle, 13 N.E.2d 
930. 922, 57 Ohio App. 329, 

85- Ga.—Cain v. State, 190 S.E. 371, 
374, 55 Ga.App. 376. 

Ahhreviated *^nient cul” see Abbre¬ 
viations 1 C.J.S. p 276 note 5 in 
Pocket Parts. 

86. Mass.—Leach, v. Leach, 130 N. 
E. 262, 264, 238 Mass. 100. 

87. Miss.—Board of Mississippi 
Levee Com'rs v. Anderson Clayton 
& Co., 157 So. 531, 632, 171 Miss. 
316—Seward v. West, 150 So. 364, 
366, 168 Miss. 37$. 

8'3. 'n.H.—^M itchell v. Smith’s Es¬ 
tate, 4 A.2d 355, 357, 

89. < XT.S.—Reed v. Madden, C.C.A. 
Mo., 87 F.2d 846, 851. 

Mo.—State v. Coulter, 204 S.W. 5. 

90. Ga.—Dunahoo v. State, 167 S.E. 
614, 616, 46 Ga.App. 310. 

91. N.C.—Brooks v. Greenville Bank¬ 
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ing & Trust Co., 174 S.E. 292, 293, 
206 N.C. 436. 

92. N.y.—People v. Boicchio, 18 N. 
Y.S.2d 786, 7S7, 25‘9 App.Div. 267. 

93. A maxim meaning "He is clear 
of blame who knows, but cannot pre¬ 
vent."—Black L.D. 

94. A maxim meaning "Let the 
punishment be proportioned to the 
crime.”—Black L.D. 

95. A maxim meaning "It is a fault 
for any one to meddle in a matter 
not pertaining to him."—Black L.D. 

96- A maxim meaning "Gross neg¬ 
lect is held equivalent to intentional 
wrong."—Black L.D. 

97- A maxim meaning "Misconduct 
binds [should bind] its own au¬ 
thors." Also it has been said that 
*Tt is a never-failing axiom that 
every one is accountable only for his 
own delicts.”—Black L.D. 

Applied in Dickinson's App., 42 
Conn. 491, 508, 19 Am.R. 653. 

98. A maxim meaning "Blame or 
punishment does not proceed from 
equity,”—Morgan Leg.Max. 

99. Black L.D. 

Similarly expressed 

"A mild term imputing crime; ap- 
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CULRACH. In old Scotch law, a species of pledge 
or cautioner, (Seottiee ^^back borgh,’’) used in eas¬ 
es of the replevin of persons from one man^s court 
to another’s.1 

CULTIVATE. 

Present Tense 

In the present tense, the word has been defined as 
to improve the product of the earth by manual in¬ 
dustry to till, or husband the ground—to forward 
the product of the earth, by general industry.^ The 
term has been held synonymous with ^hmprove,'’^ 
and also has been distinguished therefrom.^ 

Phrases: ^'Cultivate and have the use of lands,”® 
and “cultivate to crop or otherwise.” ^ 

Cultivated 

It has been said that the word “cultivated” may 
refer either to past or present time and does not 
imply actually growing crops or expenditure of la¬ 
bor at any particular time. It may even apply to 
fallow ground.® “Cultivated” has been distin¬ 
guished from “improved.”^ 

Cultivated lands, A statutory term which has 
been construed to includo all forest trees, fnxit 
trees, and hedgerows planted on such lands.^® It 


does not mean lands upon which there are grow¬ 
ing crops all the year round, but lands that have 
grown crops on them from year to yearj and if 
at the end of the year there are no crops planted for 
another year, and the land is used generally for 
cultivating purposes, it would be considered culti¬ 
vated landj^i and also if it is actually prepared for 
a crop or if it has been used for growiiig crops and 
the owner intends to again devote it, in due season, 
to such use. 

Other phrases: “Cultivated field,“cultivated 
inclosure,“cultivated or occupied,”^^ “cultivated 
tract of land,”i® “fence . . . suri’ounding . . , 
cultivated grounds,“improved or cultivated 
land,”^® and “usually cultivated or improved.”!^^ 

Cultivating 

“Cultivating,” the participle, when used in con¬ 
nection with the word “gathering,” and as applied 
to crops, has been held to mean “producing and 
utilizing.”^® 

CULTIVATIOK. Plowing and preparing land for 
crops, or the raising of something that grows from 
the ground, besides gi^ass.^^ By the cultivation of 
land is ordinarily understood something more than 
the gathering of crops which grow spontaneously, 


plied to one accused, but not yet 
convicted, or to one doubtless guilty, 
but of an offense not heinous.”—Ab¬ 
bott L.D.—17 C.J. p 397 note 21 [a]. 

1. Black L.D. 

2. IST.y. —In re Property Extending 
from Flushing Bay to Interbor¬ 
ough Parkway, Grand Contra! 
Parkway and East and West of 
Grand Central Parkway Extension, 
2 N.T.S.2d 374, 377, 166 Misc. 864. 

17 C.J. p 397 note 22. 

3. N.C.—State v. Allen, 35 N.C. 36, 
37. 

4. IST.T.—Voight V. Meyer, 59 N.Y.S, 

70, 72, 42 App.Div. 350—In re 

Property Extending From Flush¬ 
ing Bay to Interborough Parkway, 
Grand Central Parkway and East 
and West of Grand Central Park¬ 
way Extension, Sup., 2 N.Y.S.2d 
374, 376, 377, 166 Misc. 864. 

17 C.J. p 397 note 25 [d] (1), and 
31 C.J. p 261 note 38 [a]. 

5. Minn.—Boenig v. Hornberg, 24 
Minn. 307, 310. 

6. S.C.—Thompson v. Bostick, 16 S. 
C.Eq. 75, 76. 

7. Phrase construed 

”To ‘cultivate to crop or other¬ 
wise’ is not ‘to plant in timber, 
seeds, or cuttings,' but to sow or 
plant in wheat, corn, clover, pota¬ 
toes, or other annual crop which 
may be cultivated and harvested or 
gathered during the year. The word 


‘otherwise,’ so far as it has any sig¬ 
nification, must be construed in con¬ 
nection with the preceding words, 
‘to cultivate,' so as to limit its ap¬ 
plication to some act or process 
which involves, primarily, the im¬ 
provement or amelioration of the 
soil.”—U. S. V. Shinn, C.C.Or., 14 F. 
447, 452, 2 Sawy. 403. 

8. While IsriKg iu fallow 

‘‘Our best farmers have a rota¬ 
tion of crops, and, after they have, 
gone through, the cycle, rest the 
land, by letting it lie in fallow; 
where, so resting, it is in course of 
husbandry, and is cultivated ground, 
though no crop be then on it, and 
the owner has no intention of rais¬ 
ing anything on it at that time.”— 
State v. Allen, 35 N.C. 36, 37. 

9. Cal.—Rideout v. Covillaud, 179 
P. 211, 213, 39 Cal.App. 417. 

10. Neb.—Lorance v. Hillyer, 77 N. 
W, 765, 767, 57 Neb. 266. 

11. Ga.—^Horsely v. State, 84 S.E. 
600, 601, 16 Ga,App. 136. 

12. Ga.—Cowart v. State, 8 S.E.2d 
729, 730, 62 Ga.App. 659—Jennings 
V, State, 171 S.E. 849, 850, 48 Ga. 
App. 91. 

17 C.J. p 398 note 28. 

13. Neb.—Angus Cattle Co. v. Mc¬ 
Leod, 152 N.W. 322, 323, 98 Neb. 

108, lie. 


N.C.—State v. Cornett, 155 S.R 451, 
452, 199 N.C. 634. 

17 C.J. p. 307 note 25 [a]. 

14 . U.S.-—Barnsdall Oil Co. v. T.if‘ahy, 
Okl., 196 F. 731, 735, 115 C.C.A. 
521. 

15 . Ark.—Storthz v. Smith, 3GX £>, 
W. 183, 184, 109 Ark. 552. 

16 . N.C.—State v. McMinn, 81 N.C. 
585, 588. 

17. N.C.—State V. Allen, 36 N.C. 36, 
37. 

18. Me.—Lyon v. Hamor, 73 Me. 56, 
57. 

17 C.J. p 397 note 25 [d]. 

In contradistinction to “wild*' land 
‘‘The terms, ‘improved or cultivat¬ 
ed land’ . . . are to he tak(‘n in 

the popular sense, aecording to the 
general undenstanding of the cfom- 
munity, when distinguishing what is 
called wild land, or land in a state, 
of nature, from that which has been 
cultivated and improved.”—Shinne- 
cock Plills & lA B. Realty Co, v. 
Aldrich, 116 N.Y.S. 532, 637, 132 App, 
Dlv. 118—17 C.J. p 397 note 25 Cd3 
( 1 ). 

19 . Cal.—Rideout v. Covillaud, 179 
P. 211 , 213, 39 CaLApp. 417. 

20. Ala.—Mooney v. Hough, 4 So. 
19, 84 Ala. BO, 85. 

21. tr.S.—U. S. V. Niemeyer, B.C. 

Ark., 94 147, 150. 
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CULTIVATION—CUM 


or with little care. Land -which can be cultivated 
is arable land, that which is adapted to the raising 
of crops -which require annual planting and tillage, 
as corn, wheat, oats, rye, and barley in this eoun- 
ti-y, and which is susceptible of such cultivation in 
all ordinary seasons.22 ^^Cultivation,as an agri¬ 
cultural term, has been held not applicable to fores- 
ti'y, or to the removal of mature trees from wood¬ 
land, ^ 2 xior to the cutting of trees for the purpose 
of putting the land in condition for grazing pur¬ 
poses,24 nor to the process of extracting turpentine 
sap.25 

Phrases: ^'Cleared . ground under cultivation,’’ 2 6 
“state of cultivation,’^27 ^/suitable for cultivation,^’28 
and “things necessary for the eultivation.”29 

CULTIVATOR. A cropper, not living on the land, 
and having no estate or interest in the land itself, 
but the mere right to enter upon it for the purposes 
of planting, cultivating, and harvesting the crop.20 

Other terms compared and distinguished. “Crop¬ 
per,’^ and “tenant” see Crops § 6. 

CULTURA. A piece of arable land.31 

CULTUS. The form of worship of a particular sect. 
It is said to bo sometimes confounded with “reli¬ 
gion” although distinguishable therefrom.22 


CULVERT. A waterway, or water passage, wheth¬ 
er of wood or stone, square or arched ^ covered 
drain under a road, designed for the passage of wa¬ 
ter; 24 a channel, conduit, or tunneled drain of ma¬ 
sonry or brickwork conveying a stream of water 
across and beneath a canal, railway embankment, 
or road.25 The term has been held to include 
“sluice,”26 a corrugated iron pipe under a high¬ 
way, although a “culvert” as • lexicographers de¬ 
scribe the term, has been held not to be a “culvert” 
in the statutory sense where it does not conform 
to the statutory description of that term. 2 *7 

Synonyms or equivalents: “Bridge” see Bridg¬ 
es § 1 note 4, and “sluice.”28 

Distinguished from: “Bridge” see Bridges § 1 
note 5, “ditch,”29 and “sewer.”40 

CULVERTAGrE. In old English law, a base kind 
of slavery; the confiscation or forfeiture which 
takes place when a lord seizes his tenant^s estate.4i 

CUM. In Latin, as a preposition, meaning “with.”^2 
As an adverb, meaning “since,” “when,” or “where¬ 
as.”^ 2 The word is used to introduce several max¬ 
ims hereafter listed in alphabetical sequence, and 
occurs in several legal Latin phrases listed in the 
subjoined note.*^^ 


22. Iowa.—American Emigrant Co. 
V. Rogers Locomotive Mach. 
Works, 50 N.W. 52, 83 Iowa 612, 
615. 

23. N.H.—Snow v. Snow, 75 A. 881, 
75 N.H. 433, 434. 

24t. ,U.S.—U. S. V, Niemeyer, D.C. 
Ark., 04 F. 147, 150. 

25. U-S-—U. S. V. 'Waters-Pierce Oil 
Co., Mo., 106 P. 767, 769, 116 C.C.A. 
301. 

26. N.C.—-State v. Perry, 64 N.C. 
305, 306. 

27. N.H,—-Snow v. Snow, 75 A. 881, 
75 N.H. 433, 434. 

Converse of natural state 

“ ‘A state of oultivalion’ must be 
the converse to a state of nature; 
and whenever lands have been 
wrought with a view to the produc¬ 
tion of a crop, they must be consid¬ 
ered as becoming and continuing in 
‘a state of cultivation,’ until aban¬ 
doned for every purpose of agricul¬ 
ture, and designedly permitted to re¬ 
vert to a condition similar to their 
original one."—Johnson v. Perley, 2 
N.H. 56, 57, 9 Am.D. 35. 

28. Cal.—Manley v. Cunningham, 13 
P. 622, 625, 72 Cal. 236, 241. 

20. Miss.—Herman v. Perkins, 52 
Miss. 813, 816. 

See also Agriculture §§ 44-52. 


30. Mo.—Pearson v. Lafferty, App., 
193 S.W. 40, 41. 

31. Black L.D. 

32. U.S.—Davis v. Beason, Idaho, 10 

5. Ct. 299, 300, 133 U.S. 333, 33 L. 
Ed. 637. 

33. Md.—Oursler v. Baltimore & 
Ohio R. Co.. 60 Md. 358, 367. 

17 C.J. p 400 note 35 [a]. 

34. N.H.—Gale v. Dover, 44 A. 535, 
68 N.H. 403—Boyd v. Derry, 38 A. 
1005, 68 N.H. 272, 273. 

Similarly expressed 

"An arched and covered drain, run¬ 
ning across and under the road, to 
carry the water across from one side 
to the other of the road."—Kowalka 
V. St. Joseph, 41 N.W. 416, 73 Mich. 
322—17 C.J. p 400 notes 37-40. 

35. Ont.—Dufferin v. Wellington, 10 
Ont,W.R. 239, 240. 

36. "Vt.—Herrick v. Holland, 77 A. 

6, 11, 83 Vt. 502, 515, 

58 C.J. p 773 note 37 [a]. 

37. Ohio.—Riley v. McNicol, 141 N. 
E. 832, 834, 109 Ohio St. 29. 

38. Vt.—^Herrick v. Holland, 77 A. 

6, 10, 83 Vt. 502—Cleveland v. 

Washington, 65 A. 584, 585, 79 Vt. 
498. 

39. Mich.—Kowalka v. St. Joseph, 
41 N.W. 416, 417, 73 Mich. 322. 

40. • N.H.—Gale v. Dover, 44 A. 535, 
68 N.H. 403. 


Pa.—^Wilkinsburg Boro r, Wilkins- 
burg School District, 148 A. 77, 
79, 298 Pa. 193. 

41. Black L.D. 

42. Burrill L.D. 

See also Con 15 C.J.S. p 792 note 49. 

43. Burrill L.D. 

44. Cum copula 

“With copulation, that is, sexual 
intercourse. Used in speaking of the 
validity of a marriage contracted 
‘per verba de future cum copula,' 
that IS, with words referring to the 
future (a future intention to have 
the marriage solemnized) and con¬ 
summated by sexual connection.'’-— 
Black L.D. 

Cum grano sails 

(1) Literally "With a grain of 
salt;" that is, with allowance for 
exaggeration.—Black L.D. 

(2) The term is so used but not 
expressly translated.—Bragg v. Met¬ 
ropolitan St. B. Co., 91 S.W. 527, 531, 
192 Mo. 331. 

Cum onere 

(1) With the burden; subject to 
an encumbrance or charge. What is 
taken "cum onere" is taken subject 
to an existing burden or charge.— 
Black L.D. 

(2) "A purchaser with knowledge 
of an encumbrance, takes the prop¬ 
erty ‘cum onere.' "—Bouviex L.D., 
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CVM ACTIO FUEBIT, ETC.—CUM LEQITIMM NUPTIM, ETC. 25 C. J. S. 


CUM ACTIO FUERIT MERE CRIMINALIS, IN- 
STITUI POTERIT AB INITIO CRIMINALI- 
TER VEL CIVILITER.45 

CUM ADSUNT TESTIMONIA RERUM, QUID 
OPUS EST VERBIS.^ 

CUM ALIQUID IMPEDITUR, PROPTER UNUM, 
EO REMOTO, TOUiirUR IMPEDIMEN- 
TDM.i7 

CUM ALIQUID IMPERATUR, IMPERATUR ET 
ID PERQUOD DERENITUR AD ILLUD.48 

CUM ALIQUIS RENUNCIAVERIT SOOIETATI, 
SOLVITUR SOCIETAS.49 

CUMBER. The word is defined by the Century 
Dictionary as meaning to hinder by obstruction.® 

Cumbering, the paz-tioiple, is synonymous with 
“obstructing,” and is to be distinguished from “en¬ 
croaching upon.”®^ 

CUMBERSOME. The word is defined by Webster 
International Dictionary as meaning burdensome, or 
hindering, as a weight or drag.®8 


Phrase: “Cumbersome package.”®® 

CUM CONPITENTE SPONTE MITIUS EST 
AGENDUM.54 

CUM DE LUCRO DUORUM QU.a;RITUR, MELI- 
OR EST CAUSA POSSIDENTIS.®® 

CUM DUO INTER SE PUGNANTIA REPERIUN- 
TUR IN TESTAMENTO ULTIMUM RATUM 
EST.®6 

CUM DUO JURA CONCURRUNT IN UNA PER¬ 
SONA ASQUUM EST AC SI ESSENT IN DUO- 
BUS.57 

CUM IN CORPORE DISSENTITUR APPARET 
NULLAM ESSE ACCEPTIONEM.58 

CUM IN TESTAMENTO AMBIGUE AUT ETIAM 
PERPERAM SCRIPTUM EST BENIGNE IN- 
TERPRETARI ET SECUNDUM ID QUOD 
CREDIBILE EST COGITATUM CREDEN- 
DUM EST.59 

c.uM legitima: nuptia: facta: sunt, pa- 

TREM LIBERI SEQUUNTUR.60 


quoted in Holmes v. Danforth, 21 A. 
845, 83 Me. 139, 141, 142. 

(3) “When 'the estate conveyed is 
so described that the parties must 
have understood that it was subject 
to a servitude, the grantee takes it 
‘cum onere,' and will not be allowed 
to complain of that servitude as a 
breach of the covenants in his deed." 
—Holmes v. Danforth, supra. 

(4) A purchaser of land, subject to 
an easement, takes it “cum onere." 
—Baltimore & O. R. R. Co. v.* Black, 
24 Pa.Dist. 490, 493, 43 Pa.Co. 66, 63 
Pittsb.Leg.J. 137. 

Cum pera. et loculo 

With satchel and purse; a phrase 
in old Scotch law.—Black L.D. 

Cum pertinentiis 

(1) Literally “With the appur¬ 
tenances."—Black L.D., citing Brac- 
ton fol 73 b. 

(2) These were formal words in 
conveyances, when written in Latin. 
“The incident, accident, appendant, 
and regardant, shall in most cases 
pass by the grant of the principal 
without the words cum pertinentiis, 
but not e converse."—Cope v. Grant, 
7 Pa. 488, 491, quoting Sheppard 
Touchst, p 89—17 C.J. p 401 note 66. 
Cum privilegio 

The expression of the monopoly of 
Oxford, Cambridge, and the royal 
printers to publish the Bible,—Black 
L.D. 

Cum testameuto auuexo 

(1) Literally, “With the will an¬ 
nexed." The term is applied to ad¬ 
ministration granted where a testa¬ 


tor makes an incomplete will, with¬ 
out naming any executors, or where 
he names incapable persons, or 
where the executors named refuse to 
act.—Black L.D. 

See also generally C.J.S. title Ex¬ 
ecutors and Administrators § 1081 
et seq., and 24 C.J. p 1159 note 9 
et seq. 

(2) It is commonly abbreviated 
c. t. a. see Abbreviations 1 C.J.S. p 
276 note 5. 

45. A maxim meaning “When an 
action is merely criminal, it can be 
instituted from the beginning ei¬ 
ther criminally or civilly."—Black 
L.D. 

46. A maxim meaning “When the 
proofs of facts are present, what 
need is there of words?"—Black Ij.D. 

47. A maxim meaning “When any 
thing is impeded by one single cause, 
if that be removed, the Impediment 
is removed."—Adams Gloss. 

48. A maxim meaning “When any¬ 
thing is commanded to be done the 
means through which it is to be at¬ 
tained is also commanded."—Cum¬ 
berland Tel. & Tel. Co. v. Louisiana 
R. Commn,, C.C.La., 156 F. 823, 828. 

48. A maxim meaning “When any 
partner renounces the partnership, 
the partnership is dissolved."— 
Black L.D. 

50. See 17 C.J. p 400 note 49. 

51. Mich.—Grand Rapids v. Hughes, 
15 Mich. 54, 57. 

52. See 17 C.J. p 400 note 61. 
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53. M.Y,—Ray V. United Trax^t. Co., 
89 N.y.S. 49, 51, 96 App.Dlv. 48. 

54. A maxim meaning “One con- 
ft^ssing willingly should be dealt 
with more leniently.”—Black I^.U. 

55. A maxim meaning “When the 

question is as to the gain of two 
persons, the cause of him who is in 
r»ossession is the bet Black L. 

D. 

56. A maxim meaning “Wlnui two 
clau.ses (or provi.sions) are found in 
a will, contradictory of, or incon¬ 
sistent with, (‘adt other, iht last 
is confirmed (sustaimal)."—Trayrier 
Leg. Max. 

Similarly expressed 

“Where two things ritpngnant to 
each other are found in a will, the 
last shall sta,nd."—Bla<‘k X^.D. 

57. A maxim meaning “When two 
rights meet in one pto’son, it is the 
same as if they were in two per¬ 
sons."—Black L.D.—17 C.J. p 401 
note 55 

58. A maxim meaning “When there* 
is a disagreement in the Hufo.stance, 
it appears that there Is no accept¬ 
ance."—Black Xj.D. 

Applied in Gardner v. Lane, 12 
Allen, Mass., 39, 44. 

58. A maxim moaning “Where an 
ambiguous, or (fven an f*rrDneous, ex¬ 
pression occurs in a will, it should 
be construed liberally, and in accord¬ 
ance with the testator's probable 
meaning."—Black L.D. 

60. A maxim meaning “Children 
born under a legitimate marriage 
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CUM LICET FUGEBE, ETC,—CUMULATIVE 


CUM LICET FUG-ERE, KE QU^RE LITEM.61 

CUM PAR DELICTUM EST DUORUM, SEMPER 
ONERATUR PETITOR ET MELIOR HABE- 
TUR POSSESSORIS CAUSA.62 

CUM PRINCIPALIS CAUSA NON CONSISTIT, 
NE EA QUIDEM QU^ SEQUUNTUR LOCUM 
HAEENT.63 

CUM QUOD AGO NON VALET UT AGO, VALE- 
AT QUANTUM VALERE POTEST.64 

CUMULATIVE. A word which is said to be de¬ 
rived from the Latin ^^cumnlo,” to heap, or ^'cumn- 
lus/^ a heap, meaning generally that which aug¬ 
ments by addition; that which is added to some¬ 
thing;^^ additional, heaping up, increasing, or form¬ 
ing an aggregate;®® that which is superadded to 
another thing of the same character and not sub¬ 
stituted for it;®'^ a harmonious coexistence and co¬ 
operation rather than a consolidation of two things 
into one;®S and in law, more specifically, that which 
augments as evidence, facts, or arguments of the 


same kind.®^ ^^Cumulative^^ has been said to be 
equivalent to, or synonymous with, ^^aecumulative^^ 
see 1 C.J.S. p 768 note 17, and ^^additionaP^ see 1 
C.J.S. p 1458 note 79. It has been distinguished 
from ^^corroborative” see 20 C.J.S. p 238 note 72. 

Cumulative offense. An offense which can be 
committed only by a repetition of acts of the same 
kind, which acts may be committed on di:fferent 
days, as the offense of being a common seller of 
intoxicating liquors.'^® 

Cumulative remedy. A remedy created by stat¬ 
ute in addition to one which still remains in force, 
and when a statute gives a new remedy, and con¬ 
tains no negative, express or implied, of the old rem¬ 
edy, the new one provided is cumulative', and the 
party may elect between the twoA^ 

Other phrases: '^Cumulative preferred stock, 
"cumulative proof,”^3 "cumulative testimony, 
"cumulative wrong or trespass,”75 and "sentences 
being cumulative.”'^® Still other phrases treated 
elsewhere in this work are listed in the subjoined 
note.'^'^ 


follow the condition of the father.’" 
--Black T..D. 

61. A maxim meaning "Enter not 
into law, if you can avoid it.”—Tay- 
ler L, Gloss. 

62. A maxim meaning "When both 
parties are in fault the plaintiff 
must always fail, and the cause of 
the person in possession be pre¬ 
ferred.”—Black L.D. 

63. A maxim meaning "When the 
main cause is not consistent, for the 
most part not even the things which 
follow have a place.”—Morgan Leg. 
Max. 

64. A maxim meaning "When that 
which I do is of no effect as I do it 
it shall have as much effect as it 
can.”—Black L.D. 

Applied in leaker v. Braman, 6 
Hill, N.Y., 47, 48, 40 Am.D. 387. 

17 C.J. p 401 note 68. 

65. U.S.—Merchants’ Coal Co. v, 
Fairmont Coal Co., Md., 160 P. 
769, 779, 88 C.O.A. 23. 

N.Y.—People v. New York Super. 

Ct., 10 Wend. 285, 294. 

Tex.—^I.akey v. McCarroll, Civ.App., 
131 S.W.2d 181, 187, quoting Cor¬ 
pus Juris. 

66. Black L.D. 

67. U.S.—Mannington v. Hocking 
Valley B. Co., C.C.Ohio, 183 F. 133, 
154. 

Tex.—Lakey v. McCarroll, Civ.App., 
131 S.W.2d 181, 187, quoting Cor¬ 
pus Juris. 

Successlou and not substitution 

The term signifies that two things 
are to he added together or taken 
one after another, instead of one be¬ 


ing a repetition or in substitution 
of the other. 

Tex.—Lakey v. McCarroll, Civ.App.. 
131 S.W.2d 181, 187, quoting Corpus 
Juris. 

68. Tex.—State v. Laredo Ice Co-, 
73 S.W. 951, 952, 96 Tex. 461— 
Lakey v. McCarroll, Civ.App., 131 
S.W.2d 181, 187, quoting Corpus 
Juris. 

68. U.S.—Merchants’ Coal Co. v. 
Fairmont Coal Co., Md., 160 P. 769, 
779, 88-C.C-A. 23. 

N.Y.—People v. New York Super. Ct., 
10 Wend. 285, 294. 

Explanatory definition 

"When one thing is cumulative on 
another, whether it be remedy, pen¬ 
alty, or power, we are speaking com¬ 
monly of two things which are at 
least consistent, and might without 
incongruity be applied at the same 
time, as indictment and summary 
proceeding, fine and imprisonment, 
action for breach of covenant and 
ejectment for forfeiture. Two ways 
of doing the same thing where onJy 
one of two can, in fact, be used, may 
make a case of election, but they 
are hardly cumulative.”—^Merchants’ 
Coal Co. V. Fairmont Coal Co., Md., 
160 F. 769, 779, 88 C.C.A. 23. 

70. Mass.—^Wells v. Com., 12 Gray 
326, 329. * 

71. Utah.—State v. Barboglio, 226 
P. 904, 907, 63 Utah 432. 

17 C.J. p 402 notes 82, 83. 

See also Actions § 3 a (3) and § 6, 
and generally the C.J.S. title Elec¬ 
tion of Bemedies. 
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Similarly expressed 

“A cumulative remedy is an addi¬ 
tional remedy and* not orte that dis¬ 
penses with, nullifies, and contra¬ 
dicts requirements inserted in a doc¬ 
ument to protect the rights of one 
of the parties.”—In re Badio-Keith- 
Orpheum Corporation, C.C.A.3Sr.Y., 91 
P.2d 938, 941. 

72. N.J.—Day v. U. S. Cast Iron 
Pipe & Foundry Co., 126 A. 302, 
304, 96 N.J.Eq. 736, 

See also Corporations § 229. 

73. U.S.—The Sagamore, C.C.A.Mass., 
247 F. 743, 756. 

74. Del.—Berl v. Virginia Produc¬ 
tion Co., 166 A. 402, 19 Del.Ch. 277. 

75. Pa.—Kramer v. Slattery, 103 A. 
610, 611, 260 Pa. 234. 

76. Kan.—Brandon v. Mackey, 251 
P. 176, 177, 122 Kan. 207. 

77- "Cumulative bequests” or "cu¬ 
mulative legacies” see the C.J.S. 
title Wills § 795, also 69 C.J. p 
409 note 23-p 413 note 67. 
"Cumulative dividends” see Corpora- 
, tions § 229c. 

"Cumulative evidence” see the C.J. 
S. titles Continuances § 52; Crim¬ 
inal Law §§ 489, 1041, 1459; Evi¬ 
dence § 1016, also 23 C.J. p 10 note 
27-p 11 note 29; Judgments § 273, 
also 34 C.J. p 289 note 40; New 
Trial § 113, also 46 C.J. p 271 note 
46~p 280 note 84; and Trial § 91, 
also 64 C.J. p 139 note 81-p 141 
note 8. 

"Cumulative income bonds” see Bond 
11 C.J.S. p 392 note 71. 

“Cumulative penalties” see the C.J.S. 
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OUNADES. In Spanish, lav, afiSnity, alliance, or 
relation by marriage.'^S 

CUNDIMAN. Red.'^s 

CTJNBATOR. A coiner.^® 

CUIO'ILINGUS. An act of sesual perversion, 
described as a carnal copulation eonsnmmated by 
the month and the female sexual organ.S2 

OUNTEY-CUNTEY. In old English law, a kind of 
trial, as appears from Bract, lib. 4, tract 3, ca. 18, 
and tract 4, ea. 2, where it seems to mean one by 
the ordinary jnry.^S 

CUPELO. A larg-c vessel in which, by means of a 
coke fire and a blowpipe, iron that has been dropped 
into the eupelo is reduced to a molten mass, from 
which it is withdrawn.^^ 

Cupelo tender. One whose duty, after all of the 
molten iron that can be withdrawn has been taken 
from the cupelo, is, by means of a long iron bar, to 
open what is termed the doors at the bottom of the 
cupelo and let the slag and other heated matter that 
remained in the eupelo fall out.^^ 

CUPOLA. The^ top of a structure, usually a cup 
shaped spherical roof, although the term also ap¬ 
plies to any smaller structure rising above the roof, 
whatever may be its shapeit has been held not 
to be a story of a building*, but may be deemed 
a part of the roof, since architecturally a cupola is 
a hemispherical roof. 


Cupola furnace. A furnace used for melting 
pig iron for the purpose of casting it into useful 
forms and articles,®^ 

CIJPROHEMOL. A combination of copper and 
hemoL^^ 

CUR, and CUR. ADV. VULT. See Abbreviations 1 
C.J.S. p 276 note 5; also Curia post. 

CURA. In Latin, care, charge, oversight; hence 
guardianship.^^ 

CURAG-ULOS. One who takes care of a thing.^i 

CURANDERO. In Spanish law, one who practices 
the art of healing, although neither a physician nor 
a surgeon; called also “practicante.^^^^ 

CURATE. In ecclesiastical law, properly, an in¬ 
cumbent who has the cure of souls, but now gener¬ 
ally restricted to signify the spiritual assistant of a 
rector or vicar in his cure; an official temporary 
minister in the English church, who represents the’ 
proper incumbent, being regularly employed either 
to serve in his absence or as his assistant, as the 
case may be.^^ 

Perpetual curate. A minister having, as to ec¬ 
clesiastical matters, the same functions as a rector, 
a parson, or a vicar. He is not the mere represen¬ 
tative of the parson as a curate would be; but he 
is the minister and has the spiritual government of 
the parish.9^ 


title Penalties § 3, also 25 C.JT, p 
1180 notes 27-38. 

•'Cumulative punishment" see Con¬ 
tempt § 100, and Criminal Law § 
1994. 

"Cumulative sentence" see Criminal 
Law §§ 1567, 1581, 1612, 1994. 
"Cumulative voting" see the C.J.S. 
titles Corporations § 720; Elec¬ 
tions § 11, also 20 C.J. p 64 notes 
70—73; and Joint Stock Compa¬ 
nies § 26, also 33 C.J. p 892 note 7. 

78. Black L.D., citing Las Partidas 
pt 4 tit 6, 1, 5. 

The Spanish dictionaries, such as 
Bscriche, Velazquez, and others give 
the word as "cunadiS,." 

79. Philippine.—U, S. v. Roque, 11 
Philippine 422, 428. 

80. Black L.D. 

Cognate terms 

"Cuneare, to coin. Cuneus, the die 
with which to coin. Cuneata, coined." 
—Black L.D. 

81. Utah.—State v. Besares, 283 P. 
738, 75 Utah 141. 

82. La.—State v. Murray, 66 So. 
963, 965, 136 La. 253. 


83. Black L.D. 

84. Tex.—Texas Employers’' Ins. 

Ass’n V. Drews, Civ.App., 297 S.W. 
630, 632, 

85. Tex.—Texas Employers' Ins. 

Ass’n V. Drews, supra. 

86. Mich.—Davis v. Buss Mach. 

Works, 135 N.W. 303, 304, 169 

Mich. 498. 

87. K.Y.—Smith v. New Tork Cent. 
& H. R. R. Co., 150 N.T.S. 233, 234, 
164 App.Div. 421. 

88. Construction and use described 

"It constitutes part of the equip¬ 
ment of a foundry. In shape it is 
generally a hollow cylinder. The 

iron is melted by substantially the 
same process as the ore in a blast 
furnace. The cupola furnace has an 
iron notch but no cinder notch, be¬ 
cause there is generally -so little cin¬ 
der or slag in pig-iron, as to render 
such an opening unnecessary.”—^Vin¬ 
ton V. Hamilton, 104 U.S. 485, 488, 
26 L.Bd. 807. 

89. U.S.—Wisconsin Alumni Re¬ 

search Foundation v. George A. 
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Breon & Co., Inc,, C.C.A.Mo., 85 F. 
2d 166, 170. 

90. Black L.D. 

In the civil law, a species of 
guardianship which commenced at 
the age of puberty (when the guard¬ 
ianship called "tutela" expired), and 
continued to the completion of the 
twenty-fifth year.—Black L.D. 

91. Black L.D. 

92. Escriche Diccionario. 

93. Black L.D., citing 1 Blackstone 
Comm, p 393 and 3 Stephen Comm, 
p 88. 

17 C.J. p 402 notes 93-95. 

94. Eng.—Reg. v. Allen, L.E. 8 Q. 
B. 69, 74. 

Perpetual curacy 

(1) The office of a curate In a 
parish where there is no spiritual 
rector or vicar, but where a clerk 
(curate) is appointed to officiate 
there by the impropriator.—Black 
L.D. 

(2) The church or benefice fiUed 
by a curate under these circum¬ 
stances is also so called.—Black 
L.D. 
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CURATEUR. In French law, a person charged 
with supervising the administration of the affairs 
of an emancipated minor, of giving him advice, and 
assisting him in the important acts of such admin- 

istration.^5 

OURATIO. In the civil law, the power or duty of 
managing the property of him who, either on ac¬ 
count of infancy or some defect of mind or body, 
cannot manage his own affairs. 

CURATIVE. It has been said that the word “cur¬ 
ative” is not found in the medical dictionaries, but 
that the regular dictionaries define the word as pos¬ 
sessing power or tending to cure; relating to the 
cure of disease; relating to oir employed in the cure 
of disease; tending to cure; and that the word does 
not convey the meaning of absolute eure.97 In le¬ 
gal phraseology, intended to cure (that is, to obvi¬ 
ate the ordinary legal effects or consequences of) 
defects, errors, omissions, or irregularities. Applied 
particularly to statutes,^^ but not to statutes where 
the legislature had no constitutional power to act.^^ 

Internal curative medicine. A statutory phrase, 
used, not in a technical sense, but according to the 
usual and ordinary meaning of the words, and de¬ 
fined as meaning some substance or preparation ad¬ 
ministered internally for the cure, removal, or heal¬ 
ing of some disease or condition demanding medical 
treatment A 

Therapeutic or curative agent. Something which 
alleviates or tends to cure a disease.^ 

Other phrases: “Curative or therapeutic effect, ”3 
“curative statute” see the title Constitutional Law 
§ 421, and the C.J.S. title Statutes § 430, also 59 
C.J. p 1178 note 36-p 1181 note 78, and “curative 
work.”^ 


CURATOR (Spanish “curador”). As one of the 
two classes of guardians in the civil law, the other 
being called “tutor,” and as compared with the 
common-law “guardian,” see the C.J.S. title Guard¬ 
ian and Ward §§ 1, 3, also 17 C.J. p 403 notes 1-16, 
and 28 C.J. p 1058 note 3, p 1063 notes 94-4.^ 

CURATORSHIP. The office of a curator,^ 

CURATRIX. A woman who has been appointed to 
the office of curator; a female guardian.'^ 

'^Executrix de son torf^ distinguished.^ 

CURATUS NON HABET TITULUM.^ 

CURB. The common meaning of the word, as ap¬ 
plied to a street, is a stone or row of stones, or a 
similar construction of concrete, wood, or other ma¬ 
terial, along the margin of the roadway, as a limit 
to the roadway and a restraint upon and protection 
to the adjoining sidewalk space.^^ 

Cmb line. The dividing line between the road¬ 
way, which is that portion of the street to be used 
by horsemen and vehicles, and that portion of the 
street reserved on each side of the roadway for the 
use of pedestrians.^^ As used in a restrictive clause 
reciting the name of a particular street, the phrase 
has been held to apply only to the street named and 
not to intersecting streets.^^ 

CURBY EiOCKS. A peculiar form of the hock, 
considered as rendering the horse more liable to 
throw out a curb.^3 

CURE. 

As a Noun 

Defined generally as a method or course of reme¬ 


ss. Black L.D. 

96. Black L.D. 

97. U.S.—U, S. V. 237/32 Bottles, 35- 
cent size and 12% Dozen Bottles 
70-cent size of an Article of Drugrs 
Labeled in Part ‘Xee's Save the 
Baby.” D.C.Conn., 44 F.2d 831, 833, 
834. 

Similarly expressed 

“Related to or employed in the 

cure of diseases; tending to cure; 

a remedy.”—State y. Stoddard, 246 

N.W. 273, 275, 215 Iowa 634, 86 A. 

L.R. 616—State v. Gibson, 201 N.W. 

690, 199 Iowa 177. 

98. Black L.D, 

99. N.Y.—Williams v. Boynton, 42 
N.E. 184, 186, 147 N.Y. 426, affirm¬ 
ing 26 N.Y.S. 60, 71 Hun 309. 

1. Iowa.—State v. Stoddard, 245 N. 
W. 273, 274, 275, 215 Iowa 634, 86 
A.L.R. 616—State v. Gibson, 201 
N.W. 690, 199 Iowa 177. 


2. Not absolute cure 

“Except in a few instances, there 
is no medicine which, of itself, is an 
absolute cure for disease.”—^U. S. V. I 
23 7/12 Bottles, 35-cent size and 12 2/3 
Dozen Bottles 70-<5ent size of an Ar¬ 
ticle of Drugs Labeled in Part “Lee’s 
Save the Baby,” D.C.Conn.; 44 P.2d 
831, 833, 834. 

3. U.S.—XT. S. V. 23 7/12 Bottles, 35- 
cent size and 12 2/3 Dozen Bottles 
70-cent size of an Article of Drugs 
Labeled in Part “Lee’s Save the 
Baby,” supra. 

4- Ark.—Meek v. Green, 266 S.W. 
461, 452, 166 Ark. 436. 

5. Curator ad hoc or ad litem see 
the title Absentees I 9 et seq, and 
the C.J.S. title Infants § 107, also 
17 C.J. p 403 note 17. 

6- Black L.D. 

“Administration” distinguished see 
the C.J.S. title Executors and Ad¬ 
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ministrators § 3, also 17 C.J. p 404 
note 18 [a]. 

“Tutorship” distinguished see the C. 

, J.S. title Guardian and Ward § 3, 
also 28 C.J. p 1063 notes 94-4. 

7. Black L.D. 

8. Va.—Cross v. Cross, 4 Gratt. 257, 
264, 46 Va. 257, 264. See also the 
C.J.S. title Executors and Admin¬ 
istrators § 1063, and 24 C.J. p 1211 
notes 32-37. 

9. A maxim meaning “A curate has 
no title [to tithes].”—Black L.D. 

10. Ill.—Lyman v. Cicero, 78 N.E. 
830, 222 Ill, 379, 381. 

11. Ill.—^Wetmore v. Chicago, 69 N. 
E. 234, 206 Ill. 367, 368. 

17 C.J. p 404 notes 21, 23. 

ISL Pa.—Brown v. Levin, 145 A. 593, 
694, 295 Pa. 530. 

13. Eng.—Bailey v. Forrest, 2 C. & 
K. 131, 132, 61 E.C.L. 131. 



CVRE 


25 C.J. S. 


dial treatment for disease, whether sneeessful or 
not;^^ and judicially as meaning a healing, the act 
of healing, restoration to health from disease, or to 
soundness from a wound after an injuryand, 
in a particular connection, as meaning proper care 
and ordinary medical assistance and treatment in 
ease of injury or acute disease but not necessarily 
a positive cure or extraordinary treatment.^^ In a 
derived sense, relating to the preservation of food 
and the like, the process or method of curing, as 
of fish, pork, etc.a legal sense, as applied to 
a default in payment of money due, it has been 
held that the word clearly contemplates actual pay¬ 
ment of all amounts in default. 

Distinguished from ^^Remedy’’ see the C.J.S. ti¬ 
tle Druggists § 12, also 19 C.J. p 786 note 4. 

Cure of souls. Sometimes simply ^‘cure,” in ec¬ 
clesiastical law, the spiritual charge of a parish, in¬ 
cluding the usual and regular duties of a minister 

in eharge.i9 

Wafer cure. A form of torture consisting in 
forcing quantities of water into a personas stom- 
ach.2<^ 

Other phrases: '^Cure by verdict or judgment” 
see the C.J.S. title Pleading §§ 593-602, also 49 


C.J. p 869 note 98-p 886 note 58, ^^cure, mitigation 
or prevention of diseases in man,”2l and ‘hnainte- 
nanee and cure.”^^ 

As a Verb 

-Present Tense. Primarily, to heal, as a wound¬ 
ed limb.23 Ill its derived sense, to dry, to prepare 
for preservation, as to cure hay, to prepare for 
keeping, by salting, drying, etc., to prepare by salt 
or in any manner so as to preserve, as to cure fish 
or beef, to preserve, as by drying, salting, etc., to 
preserve beef, fish, fruit, grapes, grass, hay, her¬ 
rings, hops, meat, sponges, sugar, tobacco, and so 
on.24 

Phrases: ^^Cure and relieve, ”25 ^^eure the title, 6 
and ^^duty to ^cure.’ ”27 

-Cured. Primarily, “healed,” with which it is 

said to be synonymous.28 In another sense, meats 
technically known as “cured” are those which have 
been treated with salt, smoke, etc., and keep in an 
edible condition even in the warmest latitude.29 

Distinguished from: “Fresh”20 and “improved.”2i 

Phrases: “Cured by verdict” see the C.J.S. title 
Pleading § 593, also 49 C.J. p 870 notes 4-7, and 
17 C.J. p 404 note 31, “cured lard,”22 ^^eured 
meat,”23 ‘^defaults under the said mortgage have 


14. Century D. 

15. Iowa.—State v. Stoddard, 245 N. 
W. 273, 276, 215 Iowa 534, 86 A.L. 
R. 616—State v. Gibson, 201 K.W. 
590, 199 Iowa 177. 

Tex.—Ft. Worth & D. C. R. Co. v. 
Wining-er, Civ.App. 159 S.W. 881, 
885. 

16. U.S.—Calmar S. S. Corporation 
V. Taylor, C.C.A.Pa., 92 F.2d 84, 87 
—The Bouker No. 2, C.C.A.N.Y., 241 
F. 831, 835. 

See also the C.J.S. title Seamen §§ 
172-187, and 56 C.J. p 1066 note 60 
—p 1082 note 19. 

Similarly expressed 

"The term 'cure' was probably em¬ 
ployed orig-inally in the sense of tak¬ 
ing- charge or care of the disabled 
seaman, and not in that of positive 
healing."—The City of Alexandria, D. 
C.N.Y., 17 F. 390, 394—17 C.J. p 404 
note 28[a]. 

17. Pa.—Commonwealth v. Fried & 
Beineman Packing Co., 198 A. 801, 
802, 330 Pa. 124. 

18. N.Y.—Zajic V. Sikora Realty 
Corporation, 299 N.Y.S. 227, 232, 
252 App.Div. 343. 

19. Black L.D. 

As test of power to solemnize mar¬ 
riages 

N.C.—State v. Bray, 35 N.C. 289, 292. 
17 C.J. p 404 note 32 [a]. 

29. To force a confession 

"The ‘water cure’ appears to have 


consisted of pouring water from a 
dipper into the nose of the appellant, 
so as to strangle him, thus causing 
pain and horror, for the purpose of 
forcing a confession.”—White v. 
State, 91 So. 903, 904, 129 Miss. 182, 
24 A.L..R. 699. 

21. U.S.—U. S. V. 23 7/12 Bottles, 35- 
cent size and 12 2/3 Dozen Bottles 
70-cent size of an Article of Drugs 
Labeled in Part "Lee’s Save the 
Baby,” D.C.Conn., 44 F.2d 831, 834. 

22. U.S.—Calmar S. S. Corporation 
V. Taylor, Pa„ 58 S.Ct. 651, 653, 303 
U.S. 525, 82 L.Ed. 993—The Bouker 
No. 2, C.C.A.N.Y., 241 F. 831, 835. 

See also the C.J.S. title Seamen § 172, 
and 56 C.J. p 1066 note 60—1067 
note 75- 

23. Tex.—Ft. Worth, etc., R. Co. v. 
Winninger, Civ.App., 159 S.W. 881, 
885. 

24. Pa.—Commonwealth v. Fried & 
Reineman Packing Co., 198 A, 801, 
802, 330 Pa. 124. 

25. Cal.—U. S. Fidelity & Guaranty 
Co. V- Department of Industrial Re¬ 
lations, Division of Industrial Ac¬ 
cidents and Safety, 277 P. 492, 495, 
207 Cal. 144. 

26. Well-understood meaning 

The words "have reference to all 
such acts, steps, or proceedings as 
are necessary to render the title good 
and marketable.”—Johnston v. Cox, 
154 So. 206, 207, 114 Fla. 243. 

30 


Equivalent phrases 

"Clear the title,” "straighten out 
the title,” and "remove cloud from 
title” see Clear 14 C.J.S. p 1198 note 
19. 

27. Phrase held to mean proper med¬ 
ical care for a reasonable time, and 
not positive cure, which may be im¬ 
possible.—The Pochasset, C.C.A.R.I., 
295 F. 6. 9. 

28. Cal.—Zollars v. Industrial Ac¬ 
cident Commission, 12 P.2d 1070, 
1071, 124 Cal.App. 619. 

29. Pla.—Florida Packing & Ice 
Co. V. Carney, 41 So. 190, 192, 51 
Pla. 190. 

30. Pla.—Florida Packing & Ice 
Co. V. Oarney, supra. 

31. Kan.—Johnson v. Schoch, 118 P, 
696, 697, 85 Kan. 837. 

32. As describing a process 
“Counsel sought to .show that the 

expression ‘cured lard' is never used 
among those engaged in the packing 
business. That seems beside the 
point—if there is any curing involved 
it is not the lard that is cured but 
the substance out of which the lard 
is produced. And it is immaterial 
what term is used in describing the 
process.” 

Pa.—Commonwealth v. Fried & Rein¬ 
eman Packing Co., 198 A. 801, 802, 
330 Pa. 124. 

33. U.S.—Treadwell v. Anglo-Amer¬ 
ican Packing Co., C.C.Tenn., 13 F. 
22, 24. 
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been eured/’34 ^^diseharg'ed as cured/^^^ and “fully 

cured/^36 

-Curing. In packing business parlance, keeping; 

preserving.37 

Phrases: “ ^Curing’ of a default in payment of 
principal due under the mortgage,”^^ and “curing of 
meats, their products and by-produets.”^^ 

CURETTE. As a surgical instrument, a scoop, 
loop, or ring, either blunt or sharp, for removing 
foreign bodies, growths, etc., from the walls of a 
cavity.'^^ 

CURFEW. An institution supposed to have been 
introduced into England by order of William the 
Conqueror, which consisted in the ringing of a bell 
or bells at eight o’clock at night, at which signal 
the people were required to extinguish all lights in 
their dwellings, to put out or rake up their fires, 
and retire to rest; and all companies were required 
to disperse.'^^ 


CURIA. In the civil and canon law, a court or 
tribunal. Thus the ecclesiastical courts of the Ro¬ 
man church are known as curiae.^^ 

In England the tribunal of the king’s justice was 
called the “curia” or “court,” because it was held 
by the king himself originally.^ ^ The word occurs 
in phrases designating various courts as listed in 
the subjoined note.'^^ 

In old European law, a court; the palace, house¬ 
hold, or retinue of a sovereign, hence a judicial tri¬ 
bunal or court held in the sovereign’s palace, and so 
a court of justice; also a piece of ground attached 
to a house, a yard or court-yard, and a manor, a 
manse, a nobleman’s house, the hall of a manor, 
hence a lord’s court held in his manor, or the ten¬ 
ants who did suit and service at the lord’s court, 
hence the civil power, as distinguished from the ec¬ 
clesiastical.^ ^ 

In the early Roman law, a division of the Roman 
people, said to have been made by Romulusthe 


‘‘Salted meat” equivalent 

Fla.—Florida Packing & Ice Co. v. 

Carney, 41 So. 190, 192, 51 Fla. 190. 
“Presh meat” distinguished 
Fla.—Florida Packing & Ice Co. v. 
Carney, supra. 

34. N.Y.—Zajic v. Sikora Realty 
Corporation, 299 N.Y.S. 227, 232, 
252 App Div. 343. 

35. “Discharged as improved” dis¬ 
tinguished 

Kan.—Johnson v. Schoch, 118 P. 696, 
697, 85 Kan. 837. 

3S. Ga.—Featherston v. Rounsaville, 
73 Ga. 617, 619. 

37. Process and its purpose 

“We think it must he agreed that 
preserving, or keeping, is an essential 
result of curing. Whatever may he 
the change in color or flavor of cer¬ 
tain articles which are spoken of as 
‘cured,' there is always the purpose 
in mind that the process shall pre¬ 
serve the substance from decay and 
deterioration. . . . And drying, 

or the removal of moisture 
is admittedly the sole means em¬ 
ployed in preserving and ‘curing' 
some substances, hay fo-r example." 
—Commonwealth v. Fried & Reine- 
man Packing Co., 198 A. 801, 802, 330 
Pa. 124. 

38. N.Y.—Zajic v. Sikora Realty 
Corporation, 299 N.Y.S. 227, 232, 
252 App.Div. 343. 

39. Pa.—Commonwealth v. Fried & 
Reineman Packing Co., 198 A. 801, 
802, 330 Pa. 124. 

40. Colo.—Clark v. People, 86 P.2d 
257, 258, 103 Colo. 371. 

41. Derivation and history 

“The word is probably derived 
from the French couvre feu, to cover 


the Are. The curfew is spoken of in 
1 Social England 373, as having been 
ordained by William I, in order to 
prevent nightly gatherings of the 
people of England. But the custom 
IS evidently older than the Norman; 
for we And an order of King Alfred 
that the inhabitants of Oxford should 
at the ringing of that bell cover up 
their fires and go to bed. And there 
is evidence that the same practice 
prevailed at this period in France, 
Normandy, Spam, and probably in 
most of the other countries of 
Europe. Henry, Hist, of Britain, vol. 
3, 567. It was doubtless intended as 
a precaution against fires, which were 
very frequent and destructive when 
most houses were built of wood. It 
appears to have met with so much 
opposition that in 1103 we find Hen¬ 
ry I. repealing the enactment of his 
father on the subject; and Black- 
stone says that, though it is men¬ 
tioned a century afterwards, it is 
rather spoken of as a time of night 
than as a still subsisting custom. 
Shakespeare frequently refers to it 
in the same sense."—Black L.D. 

42. Escriche Piccionario. 

43. Ky.—Bridges v. McAlister, 51 

S.W. 603, 605, 106 Ky. 791, 45 L.R. 

A. 800. 

44. Curia admiralitatis—the court of 

admiralty.—Black L.D. 

Curia baronis or baronum—In old 
English law, a court-baron.—Black 
L.D. 

Curia Christianitatis—the ecclesi¬ 
astical court.—Black L.D. 

Curia comitatus—the county court. 
—Black L.D. 

Curia cursus aquae—a court held 
by the lord of the manor of Grave¬ 
send for the better management of 
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barges and boats plying on the river 
Thames between Gravesend and 
Windsor and also at Gravesend 
bridge, etc.—Black L.D. 

Curia domini—In old English law, 
the lord’s court, house, or hall where 
all the tenants met at the time of 
keeping court.—Black L.D. 

Curia legitime affirmata—a phrase 
used in old Scotch records to show 
that the court was opened in due and 
lawful manner.—Black L.D. 

Curia magna—In old English law, 
the great court, one of the ancient 
names of parliament.—Black L.D. 

Curia majoris—In old English law, 
the mayor's court.—Black L.D. 

Curia militum—a court so called, 
anciently held at Carisbrook Castle 
in the Isle of Wight.—Black L.D. 

Curia palatii—the palace court, 
abolished by 12 & 13 Vict. c 101.~ 
Black L.D, 

Curia pedis pulverizati—In old 
English law, the court of piedpoudre 
or piepouders.—Black L.D. 

Curia penticiarum—a court held by 
the sheriff of Chester in a place there 
called the “Pendice" or “Pentice," 
probably so called from being orig¬ 
inally held under a penthouse or open 
shed covered with boards.—Black L. 
D. 

Curia personse—in old records, a 
parsonage-house or manse.—Black L. 

D. 

Curia regis—the king’s court, a 
term applied to the aula regis, the 
bancus, or communis bancus, and the 
iter or eyre, as being courts of the 
king, but especially to the aula regis. 
—Black L.D. 

45. Black L.D. 

46. Tribes and curiae 

“They were divided into three 
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place or building in which each curia assembled to 
offer sacred rites; the place of meeting of the Ro¬ 
man senate; the senate house; the senate house of 
a province; the place where the decuriones assem- 
bled47 

Curia advisari vult. Literally ^^The court wishes 
to consider the matter/^ The order ^‘euria advisari 
vult’’ manifests the fact that the hearing is com¬ 
plete and the postponement is for allowing delib¬ 
eration by the court—not with the view to further 
or other hearing in the premises.^ ^ It is commonly 
abbreviated a. v.” or ^^eur. ad. vult” see Ab¬ 
breviations 1 C.J.S. p 276 note 5. 

De consilio curies. By the advice or direction of 
the eourt,'^® 

CURIA CAlSrCELLARIJE OFFICHSTA JUS- 
TITI^.50 

CURIA OLAUDENDA. The name of an obsolete 
writ to compel another to make a fence or wall, 
which he was bound to make, between his land and 
plaintiff’s.^^ 

CURIA ECOLESIASTICA LOCUM NON HABET 
SUPER IIS QUiE JURIA SUNT COMMU- 
NIS.52 

CURIALITY. In Scotch law, curtesy; also the 
privileges, prerogatives, or perhaps, retinue, of a 
court.® ^ 

CURIA PARLIAMENT! SUIS PROPRIIS LEOI- 
BUS SUBSISTIT.54 


CURIOSA ET CAPTIOSA INTERPRETATIO IN 
LEGE REPROBATUR.55 

CURIOSITIES. ^^Curiosities,” when employed in 
domestic use or as ornaments of a residence, have 
been held to come under the designation of house¬ 
hold furniture.®® 

CURIOSUS BEBET ESSE CREDITOR QUO VER- 

TATUR.57 

CURNOCK. In old English law, a measure con¬ 
taining four bushels or half a quarter of com.®® 

CURRANT. A very small kind of raisin or dried 
grape imported from the Levant, chiefly from Zante 
and Cephalonia, and used in cooking; the dried, 
seedless fruit of a variety of the grapevine (vitis 
vinifera) cultivated principally in Zante, Cepha¬ 
lonia, Ithaca, and near Patras, in the Morea; a 
small, seedless raisin, imported from the Levant, 
and called usually “dried currants” and “Zante cur¬ 
rants.”®^ 

Phrases: “Shrub currant” and “Zante currant.”®^ 

CURRAT LEX.61 

CURRENCY. The word is far from having a set¬ 
tled, fixed, and precise meaning; and oven if it had 
such a meaning in general, it might acquire in cer¬ 
tain localities, or among certain classes, a different 
signification. Thus what the term means in a note 
or bill is not very clear without some reference to 
the circulating medium at the time, or without 


tribes, and each tribe into ten curiae, 
making* thirty curiae in all."—Black 

L.D. 

47. Black L.D. 

48. Ala.—Ex p. Doak, 66 So. 64, 66, 
188 Ala. 406. 

Similarly expressed 

“Liaw Latin. The court will ad¬ 
vise; the court will consider. A 
phrase frequently found in the re¬ 
ports, signifying; the resolution of 
the court to suspend judgment in a 
cause, after the argument, until they 
have deliberated upon the question, 
as where there is a new or difficult 
point involved.”—Black L.D. 

49. Black L.B. 

50. A maxim meaning “The court of 
chancery is the workshop of jus¬ 
tice.”—Black L.D., citing 2 Inst, p 
552. 

51. Black L.D. 

52. A maxim meaning “An ecclesi¬ 
astical court has no jurisdiction over 
matters of common law,” or “An ec¬ 
clesiastical court has no power over 
matters in common law.”—Morgan 
Leg.Max.—Peloubet Leg.Max. 

53. Black L.D. 


54. A maxim meaning “The court 
of parliament is governed by its 
own laws.”—Black L.D. 

55. A maxim meaning “A curious 
and captious interpretation of the 
law is to be reproved.”—Bouvier 
L.D. 

Similarly rendered 

“A curious (overnice or subtle) and 
captious interpretation is reprobated 
in law.”—Black L.D. 

56. “Curiosities of an extensive mu¬ 
seum . . . may not be, or may 

be, household goods or furniture, ac¬ 
cording to their connection with the 
owner’s residence and his own and 
his family’s habitual use of and ac¬ 
cess to them.”—Dayton v. Tillou, 24 
N.Y.Super. 21, 28. 

57. A maxim meaning “the creditor 
should inquire how [the money] 
IS applied.”—Trayner Leg.Max. 

sa Black L.D. 

59. U.S.—Zante Currants, C.C.Cal., 
73 F. 183, 187, quoting Century D. 
History, derivation, and distinction 
“Referring to the history and 
scientific classification of the dried 
imported currant of commerce, the 
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court in California says it is 'a kind 
of raisin made from a small, seedle.s.s 
grape, grown not only on the island 
of Zante, but also, and to a much 
greater extent, on the mainland of 
Greece and other neighboring locali¬ 
ties. It derives the name of “cur¬ 
rants” from the fact that in time.s 
past it was shipped from the city of 
Corinth, Greece. In German it is 
called “Korinthen”; in French, “rai¬ 
sin de Corinlhe”; in Spanish, “pasas 
de Corintho.” It is a raisin grape, as 
distinguished from a shrub currant, 
with which its name may foe con¬ 
founded, but from which it is en¬ 
tirely distinct,—the former belong¬ 
ing to the grapevine family, or vitis 
vinifera, of plants; the latter to the 
shrub, or ribes. ... On the 
vine it is a small-sized grape. When 
picked and dried, it is a dried grape, 
or kind of raisin.' ’’—Hills Bro.s. Co. 
v. U. S., N.Y., D9 F. 264, 266, 89 O.C. 
A. 500. 

60. U.S.—Hills Bros, Co. v. U. S., 
supra. 

61. A maxim meaning “Let the law 
take its course” or “The law must 
take its course.”—^Adams Gloss. 
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CUBRENCY 


knowing what meaning is attached to the word gen¬ 
erally, by those who use it, or rather without know¬ 
ing what specific idea the word is used to express.®^ 
Its primary meaning is a passing or flowing—some¬ 
thing which flows along or passes from hand to 
hand.®^ In its commercial as well as its popular 
sense the term has been defined as bank bills or 
other paper money which pass as a circulating medi¬ 
um in the business community as, and for, the con¬ 
stitutional coin of the country a character of 
paper which is current, and not a denomination of 
bills without reference to their eurrency.^5 It has 
been said, however, that these definitions are too 
restricted;^® and the term is broad enough to in¬ 
clude coin, bank notes, notes issued by the govem- 
ment, or such bank notes as pass freely in commer¬ 
cial transactions as money, and regarded as nearly 


equivalent to coin;®*^ gold and silver, as well as 
what is usually termed paper currency;®^ money— 
coined money and paper money equally;®® current 
money in the legal sense, unless there is something 
in the instrument itself to require a different in¬ 
terpretation ;70 money which is authorized by law 
and which passes at a fixed value, from hand to 
hand.'^^ Currency is the circulating medium, and is 
generally used to indicate the aggregate of coin, 
bills, notes, etc., in circulation as, a metallic cur¬ 
rency, a mixed currency, and paper euirency, ete.'^^ 
Aside from extrinsic circumstances or a peculiar 
and acquired meaning, currency is that which cir¬ 
culates current as money; if gold and silver circu¬ 
late as money, they are currency; if bank notes cir¬ 
culate as money, they are currency; thus currency 
may be composed of either coin or paper or both.'^S 


62. Iowa.—Pilmer v. Des Moines 
Branch Stale Bank, 16 Iowa 321, 
330. 

As depending upon currency depre¬ 
ciation 

When currency depreciation is gen¬ 
eral and judicial notice is taken 
thereof, the nic-aning of the word 
^'currency” has been said to be dif¬ 
ferent from its meaning when cur¬ 
rency depreciation has disappeared. 
—State V. Trimble, 269 S.W. 959, 961, 
307 Mo, 57. 

63. Ill.—Chicago F. & M. Ins. Co. v. 
Keiron, 27 Ill. 501, 506. 

Similarly expressed 

“A continual passing from hand to 
hand and circulation.”—Carlisle v. 
Davis. 7 Ala. 42, 44. 

64. Ill.—Galena Ins. Co. v. Kupfer,. 
2S Ill. 332, 335, 81 Am.D. 284—Chi¬ 
cago P. & M. Ins. Co. V. Keiron, 27 
Ill. 501, 506. 

17 C.J. p 406 note 55. 

Similar deauitions 

(1) "Bank bills, or other paper 
money issued by authority, which 
pass as and for coin.”—People v. 
Greenberg, 222 Ill.App. 243, 245—17 
C.J. p 406 note 56. 

(2) "Bank notes, or other paper 
money, issued by authority, and 
which are continually passing, as and 
for coin.”—Chicago F. & M. Ins. Co. 
V. Keiron, 27 Ill. 501, 505—17 C.J. p 
406 note 57. 

(3) A bank bill or bank note falls 
under the meaning of the term "cur¬ 
rency.”—Legal Tender Cases, Mass., 
Tex., 12 Wall., U.S., 457, 607, 20 L. 
Ed. 287—6 C.J. p 1184 notes 9, 10. 
€hold certificates 

"These gold certificates were cur¬ 
rency. They were not less so be¬ 
cause the specified number of dollars 
were payable in gold coin, of the 
coinage of the United States. Being 
currency, and constituting legal ten- 
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der, it is entirely inadmissible to re¬ 
gard the gold certificates as ware¬ 
house receipts- They were not con¬ 
tracts for a certain quantity of gold 
as a commodity. They called for dol¬ 
lars, not bullion ”—^Nortz v. U. S., Ct. 
CL, 55 S.Ct. 428, 430, 294 U.S. 317, 
79 L.Ed. 907, 95 A.L.B. 1346. 

Must be lawfully issued aud mot de¬ 
preciated 

"In this use of the term, currency 
includes only such bank-notes as are 
current de jure et de facto at the 
locus in ,quo; that is, bank-notes 
which are issued for circulation by 
authority of law, and are in actual 
and general circulation at par with 
coin.”—Klauber v. Biggerstaff, 3 N. 
W. 357, 362, 47 Wis. 551, 561, 32 Am. 
R. 773. 

Bepreciated bank notes held not cur¬ 
rency 

Ill.—Chicago Mar. Bank v. Birney, 28 
Ill. 90, 92—Chicago P. & M. Ins. 
Co. V. Keiron, 27 Ill. 501, SOS- 
Less V. Alport, 217 Ill.App. 14, 17. 

65. Ill.—Chicago F. & M. Ins. Co. v. 
Keiron, 27 Ill. 501, 506. 

66. Iowa.—^Pilmer v. Des Moines 
Branch State Bank, 16 Iowa 321, 
329. 

67. Ala.—^Leonard v. State, 22 So. 
564, 565, 115 Ala. 80. 

Ill.—Webster v. Pierce, 35 Ill. 158, 
164. 

17 C.J. p 406 notes 61-63. 

Similarly expressed 

"Currency is certainly money; it 
consists in common speech of coin, 
government notes, and bank notes.” 
—Manufacturers" Nat. Bank of Troy 
V. U- S. Fidelity & Guaranty Co., 218 
N.Y.S. 332, 334, 218 App.Div. 455. 

68. Tex.—Britain v. State, 105 S.W. 
817, 820, 52 Tex.Cr. 169. 

Statutory defiuitiou 

"The species of coins which have 
been, and which may be struck at the 
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Mint of the United States, and the 
rates of foreign coins, as have been 
or shall be severally regulated and 
established by Congress.”—Gardner 
V. State, 25 Md. 146, 151, quoting Md. 
Code art 32 § 1. 

68. Wis.—Klauber v. Biggerstaff, 3 
N.W. 357, 362, 47 Wis. 551, 32 Am. 
R. 773. 

70- La.—Pry v. Dudley, 20 La.Ann. 
368, 373. 

Ohio.—Dugan v. Campbell, 1 Ohio 
115, 119. 

71. Mich.—Black v. Ward, 27 Mich. 
191, 196, 15 Am.R. 162. 

Minn.—Butler v. Paine, 8 Minn. 324, 
329, quoting Bouvier L.D. 

Similar definitions 

(1) "Anything in general, lawful 
use as money and accepted as such 
without discount.”—State ex rel. Cole 
V. Trimble, 269 S.W. 959, 961, 307 Mo. 
57. 

(2) "Lawful money.”-—Mitchell v. 
Hewitt, 13 Miss. 361, 366. 

(3) "Money current by law, or pa¬ 
per equivalent in value circulating in 
the business community at par." 

Me.—Hatch v. Dexter First Nat. 

Bank, 47 A. 908, 910, 94 Me. 348, 80 
Am.S.R. 401. 

Mich.—Phelps v. Town, 14 Mich. 373, 
378. 

(4) “Funds or money circulaLng in 
the business community without any 
discount."—Less v. Alport, 2l7 Ill. 
App. 14, 17. 

(5) “Something which circulates as 
a medium for trade."—State v. Gast- 
ing, 23 La.Ann. 609, 610. 

(6) “What passes among the peo¬ 
ple, and is made by them to answer 
in some degree the purpose of mon¬ 
ey.”—Lackey v. Miller, 61 N.C. 26, 28. 

72. Iowa.—Pilmer v. Des Moines 
Branch State Bank, 16 Iowa 321, 
328, 329, quoting Worcester D. 

73- Iowa.—Pilmer v. Des Moines 
Branch State Bank, supra. 
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CURRENGY-^GUBRENT 


^^New York State currency,”2 ^Pennsylvania cur¬ 
rency ,’’3 ^Philippine eurreney/^^ ‘^Tennessee cnrren- 
cy/^5 ^Pnited States currency,’’® and ^Pnited States 
paper currency money.’’^ 

CUERENT. 

As a Noun 

A connected series;® a continuous movement in 
the same direction as of a fluid; flow; stream; al¬ 
so the fluid that is in motion, as a current of air or 
v^ater.® With reference to electricity see the C.J.S. 
title Electricity § 1, also 17 C.J. p 408 note 98. 

Current of water. An essential characteristic of 
a watercourse.!® 

Other phrases: “Applying a current of air,”!! 
^‘current of interstate commerce,”!2 ^'current of the 
stream,”!® ^'pulsatory current” and “vibratory or 
‘ undulatory current” see the C.J.S. title Electricity § 
1, also 17 C.J. p 408 notes 99,1. 


As an Adjective 

Circulatory, flowing, moving, passing, or running; 
now passing, or present in its progress or its 
course;!^ passing in time, or belonging to the time 
actually passing;!® also common or popular.!® The 
term, when applied to the currency of the United 
States, has been held to be synonymous with “law- 
ful.”!7 ^^Convertible” and “current” have been dis¬ 
tinguished see 18 C.J.S. p 86 note 27. 

Current hank paper. Paper which passes from 
hand to. hand as money.!® The phrase has been held 
to include bank notes,!® if they are not depreciat¬ 
ed; 2® and to be equivalent to “currency of this 
state,” “current bank paper of the state,” and “cur¬ 
rent notes of the state;”®! but to be distinguished 
from “good current money.”®® 

Current expenses. Incidental expenses; ordinary 
expenses; running expenses;®® any continuing, reg¬ 
ular expenditures in connection with the carrying on 
of business;®^ continuing regular expenditures.®® 


La.—State v. Gastingr, 23 La.Ann. 609, 
610. 

Va.—^Dull V. Commonwealth, 25 

Gratt. 965, 975, 66 Va. 965, 975. 

2. N.Y.—Ehle v. Chittenang’o Bank, 
24 N.Y. 548, 549. 

a Pa.—^Wharton v. Morris, 1 Dali. 
125, 126, 1 L.Ed. 65. 

4. Philippine.—Rogers v. Smith, 10 
Philippine 319, 325. 

17 C.J. p 405 note 50 [n]. 

5- Tenn.—Hicklin v. Tucker, 2 Terg. 
448, 449. 

6. Definition and nature 

(1) "The ‘national currency’ au¬ 
thorized by the United States—de¬ 
clared to be for many important pur¬ 
poses a lawful tender—and designed 
to circulate as a medium of trade in 
all parts of our country.”—State v. 
Gasting, 23 La.Ann. 609, 610. 

(2) It is “nomen generalissimum” 
and may be gold, or silver, or treas¬ 
ury notes or bank notes. 

Fla.—Ex parte Prince, 9 So. 659, 660, 
661. 27 Fla. 196, 26 Am.S.R. 67, 

Va.—Leftwich v. Commonwealth, 20 
Gratt. 716, 720, 61 Va. 716, 720. 
Held to Include specifically 

<1) “The gold and silver coin of the 
United States, the notes issued by 
the banks organized under the laws 
of the United States, the treasury 
notes, commonly known as green¬ 
backs, and the certificates of deposit, 
generally called gold and silver cer¬ 
tificates, Issued by the United 
States.”—^State v. Oakley, 10 S.W. 17, 
61 Ark. 112, 115. 

<2) "Every form of currency au¬ 
thorized by the United States gov¬ 
ernment, whether issued directly by 


it or under its authority.”—^Appel v. 
State, 237 P. 190, 191, 28 Ariz. 416. 

7. Term includes 

(1) "Treasury notes, commonly 
called ‘greenbacks,’ silver certificates, 
and gold certificates.”—^Rucker v. 
State, Tex.Cr., 26 S.W. 65, 66. 

(2) "All the character of paper 
currency issued and allowed to be 
used as a medium, and circulated as 
money under authority of the laws 
of the United States.”—^Wilson v. 
State, Tex.Cr., 72 S.W. 862, 864— 
Kimbrough v. State, 13 S.W. 218, 28 
Tex.App. 367. 

8. Iowa.—Tucker v. Quimby, 37 
Iowa 17, 19, 

17 C.J. p 408 note 97. 

9. U.S.—Buckeye Incubator Co. v, 
Blum, D.aOhio, 17 F.2d 456, 460. 

10. Ariz.—Maricopa County Munici¬ 
pal Water Conservation Dist. No. 1 
V. Southwest Cotton Co., 4 P.2d 
369, 376, 39 Ariz. 65. 

See generally the C.J.S. title Waters 
§ 4, also 67 C.J. p 681 notes 94- 
98. 

11. U.S.—Buckeye Incubator Co. v. 
Blum, D.aOhio, 17 F.2d 456, 460. 

12. U.S.—U. S. V. Neuendorf, D.C. 
Iowa. 8 F.Supp. 403, 405—U. S. v. I 
Greenwood Dairy Farms, D.C.Ind,, j 
8 F.Supp. 398, 401. 

13. N.J.—^Attorney General v. Pater¬ 
son & Hudson R. Co., 9 N.J.Eq. 

. 6'26, 550. 

"Course of the river” distinguished 
. see Course 20 C.J.S. p 1304 note 

17. 

14. Tex.—Pecos Mercantile Co. v. 
Texlite, Inc., Civ.App., 65 S.W.2d 
811, 812, (luoting Corpus Jxuris— 
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Miller V. White, Clv.App.. 264 S.W. 

. 176, 178, quoting Corpus Juris. 

17 C.J. p 408 notes 87-95. 

Similarly expressed 
"Running; passing; a connected 
series.”—Leland v. Johnson, Iowa, 
288 N.W. 595, 597. 

16. Tex.—Pecos Mercantile Co. v. 
Texlite, Inc., Civ.App., 65 S.W.2d 
811, 812, quoting Corpus Juris. 
Similarly expressed 

"Now passing, as time, or belong¬ 
ing to the present time or season; 
as, the current month; current fash¬ 
ions.”—^American Fruit Growers v. 
U. S., C.C.A.Cal., 105 P.2d 722, 726. 

16. Vt.—State v. Bowman, 6 Vt. 
694. 597. 

17. Pa,—^Wharton v. Morris, 1 Dali. 
125, 126, 1 L.Ed. 65. 

18. Ark.—Pierson v. Wallace, 7 Ark. 
282, 293. 

19. Ark.—^Wilburn v. Greer, 6 Ark. 

255, 258. 

20. Ark.—Pierson v. Wallace, 7 Ark. 
282, 293. 

6 C.J. p 1188 note 37, 

21. Ark.—Graham v. Adams, 5 Ark. 
261, 262. 

22. Ark.—^Wilburn v. Greer, 6 Ark. 

256, 258. 

23. Kan.—Atchison, T. & S. P. R. 
Co. V. Topeka, 149 P, 697, 95 Kan. 
747, 749, 

17 C.J. p 408 notes 8-10. 

24. Ill.—Meridan Line Drain. Dist 
V. Wiss, 101 N.E. 941, 943, 268 Ill. 
600. 

25. Wash.—Sheldon v. Purdy, 49 F. 
228, 230, 17 Wash. 136. 

117 C.J. P 408 note 12. 
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As used in statutes relating to tlie fiscal manage¬ 
ment of counties or municipal corporations see the 
C.J.S. titles Counties § 274 and Municipal Corpo¬ 
rations § 1989; also 44 C.J. p 1277 notes 7-9. 

Current funds. The phrase, as employed in com¬ 
mercial transactions, has a fixed, known significa¬ 
tion. As used in notes or bank cheeks, the words 
have been frequently defined by various courts as 
meaning current money; lawful money; par funds, 
or money circulating without any discount mon¬ 
ey, or such funds as circulate as money funds 
which are current by law or money all funds 
bankable in the state funds that are converti¬ 
ble into gold and silver at par;^^ cash, or something 
equivalent to gold or silver cash, or paper money 
equivalent thereto ;32 whatever is receivable and 
current by law as money, whether in the form of 
notes or coins.33 The term has been held not to in¬ 
clude depreciated paper money,^^ although there 
is authority to the contrary,^^ but to be equivalent 


to '^currency^^ see Currency ante p 34 note 78 and 
“current money.”^® 

As to effect of the phrase on negotiability of com¬ 
mercial paper see Bills and ISFotes § 95 b. 

Current money. Whatever is intended to and 
does actually circulate as currency; every species 
of currency or coin; currency of the country 
money which passes from hand to hand and from 
person to person and circulates through the com¬ 
munity; lawful moneythe coin of the constitu¬ 
tion, or foreign coin made current by act of con¬ 
gress tender money or constitutional coin.'^® The 
term has been held equivalent to “current funds’^ 
see supra note 36. 

As affecting negotiability see Bills and Notes § 
95 b note 88 (2). 

Current note. A mercantile phrase meaning a 
note not due, that is, one which passes in the mar¬ 
ket, where the owner is known to be good;^^ a note 


Keld to include 

(1) Expenses incurred within a 
reasonable time.—Thomas v. Peoria 
& R. I. R. Co„ C.C.IIL, 36 P. SOS, 819. 

(2) Expense occasioned by repairs 
and the purchase of materials for 
improvement.—Poland v. Lamoille 
Valley R. Co., 52 Vt. 144, 163. 

(3) Expenses reasonably necessary 
for the improvement, embellishment, 
and preservation of a cemetery.— 
Firmes v. Mt. Hope Cemetery Ass’n, 
161 N.E. 452, 454, 248 N.Y. 152. 

See also Cemeteries § 8 note 81. 

(4) Taxes upon mortg:aged real es¬ 
tate.—^Newman v. Van Nortwick, 164 
P. 61, 62, 95 Wash. 489. 

Hot limited to oue fiscal year 

It has been held that the phrase is 
not limited to items that will be 
used exclusively during the fiscal 
year in which they are purchased.— 
In re Murray, 285 P, 80, 81, 140 Okl. 
240, 

2S. Iowa.—Henderson v. Farmers’ 
Sav. Bank of Harper, 202 N.W. 
259, 261, 199 Iowa 496—Peder v, 
Elliott, 199 N.W. 288, 289, 198 Iowa 
447, 36 A.L.R. 1353- 
ISTeb.—State v. Bartley, 58 N.W. 172, 
174, 3 9 Neb. 353, 23 L.R.A. 67. 

17 C.J. p 409 notes 16, 23. 

27. Ind.—Millikan v. Security Trust 
Co., 118 N.E. 568, 570, 187 Ind. 
307. 

Iowa.—American Emigrant Co. v. 
Clark, 47 Iowa 671, 672—Haddock 
V. Woods, 46 Iowa 433, 436. 

2S. Me.—Hatch v. Dexter First Nat. 
Bank, 47 A. 908, 910, 94 Me. 348, 
SO Am.S.R. 401. 

SimilaiTy expressed 

(1) “Such funds only as are cur¬ 
rent by law.”—Phoenix Ins. Co. v. 


Allen, 11 Mich. 501, 508, 83 Am.D. 
756. 

(2) “Any funds which are -made 
legal tender by law.”—^Kirkwood v. 
Hastings First Nat. Bank, 58 N.W. 
1016, 1018, 40 Neb. 484, 42 Am.S.R. 
683, 24 L.R.A. 444. 

As meaningf legal tender 

“Within a few years, commencing 
with the first issue in this country 
of notes declared to have the quality 
of legal tender, it has been a common 
practice of drawers of bills of ex¬ 
change or checks, or makers of prom¬ 
issory notes, to indicate whether the 
same are to be paid in gold or silver, 
or in such notes; and the term ‘cur¬ 
rent funds" has been used to desig¬ 
nate any of these, all being current 
and declared, by positive enactment, 
to be legal tender. It was intended 
to* cover whatever was receivable 
and current by law as money, wheth¬ 
er in the form of notes or coin.”— 
Bull V. Kasson First Nat. Bank, 
Minn., 8 S.Ct. 62, 64, 123 U.S. 105, 
112, 31 L.Ed. 97. 

29. Wis.—^Klauber v, Biggerstaff, 3 
N.W. 357, 359, 47 Wis. 551, 32 Am. 

R. 773. 

17 C.J. p 409 note 24. 

30- Tex.—^Williams v. Amis, 30 Tex. 
37, 49. 

31. Ala.—Lacy v. Holbrook, 4 Ala. 
88, 90. 

32- Ill.—Wood V. Price, 46 Ill. 435, 
437. 

33. U.S.—Bull V. Kasson First Nat. 
Bank, Minn., 8 S.Ct. 62, 64, 123 U. 

S. 105, 112, 31 L.Ed. 97, 

34. Ill.—Galena Ins. Co. v. Kupfer, 
28 Ill. 332, 335, 81 Am.D. 284. 

17 C.J. p 409 note 19 [a]. 
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35. Ind.—Conwell v. Pumphrey, 9 
Ind. 135, 138, 68 Am.D. 611. 

36- Iowa.—Henderson v. Farmers’ 
Sav. Bank of Harper, 202 N.W. 
259, 261, 199 Iowa 496—Peder v. 
Elliott, 199 N.W. 2SS, 290, 198 Iowa 
447. 

37. Tenn.—Miller v. McKinney, 5 
Lea 93, 96. 

17 C.J. p 409 notes 30, 33. 

Circulating medium of the particu¬ 
lar time 

“During the revolutionary war, 
when paper money was the only cir¬ 
culating medium of the states, cur¬ 
rent money meant paper money; 
after that was abolished and called 
in, and gold and silver became the 
currency, then current money meant 
coined money, and not paper,”—Jones 
V. Overstreet, 4 T.B.Mon., Ky., 547, 
550—17 C.J. p 409 note 30 [a] (1). 
“Q-oodl current money”' 

As used in a contract, the phx*aso 
has been held to mean the coin of the 
constitution, or foreign coins made 
current by act of congress.—Graham 
V. Adams, 6 Ark. 261, 262 —28 C.J. P 
714 note 87. 

38. Minn.—State v. Quackenbush, 
108 N.W, 953, 965, 98 Minn. 615. 

17 C.J. p 410 notes 31, 32. 

39. Ill.—Moore v. Morris, 20 HI. 255, 
259. 

40. Ky.—Bainbridge v, Owen, 2 J.J. 
Marsh. 463, 464. 

17 C.J. p 410 note 35. 

41. Vt.—Hinsdill v. Safford, 11 Vt. 
309, 313. 

“Notes are current when they pass 
freely in the common transactions 
of business, either at their par value 
or at any other value, ascribed to 
them by common consent; and if 
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considered as cash. The term has been contrasted 
with ^^note overdue.’’^^ 

Current price. The term means substantially the 
same thing as ^^going price’’ and ^^market price, 
and, in a particular context, has been construed as 
implying the value in the market.^5 ^^Current price” 
and ^^market value,” it has been said, are sjmony- 
mous words.^® 

Current wages. Such compensation for personal 
services as are to be paid periodically, or from time 
to time, as the services are rendered, as where the 
services are to be paid for by the hour, day, week, 
month, or year.^'^ When wages are payable month¬ 
ly, the term means wages for the month current at 
a particular time, and does not apply when wages 
become past due,^^ even where left volantarily by 
an employee in the hands of his employer. The 
term has also been held not to apply to an attorney’s 
fee for services rendered in a single ease or in the 
transaction of legal business where he has not been 
hired by the day, week, or month,^^ nor to proceeds 
derived from the sale of crops produced by a person 
on his own accountbut it has been held to apply 


to money earned by a physician employed by a city 
at thirty dollars a day,52 ^nd to an employee’s bonus 
or commission in addition to his regular salary.^'^s 

As subject of exemption see the C.J.S. title Ex¬ 
emptions § 47, also 25 C.J. p 65 notes 3-7. 

Price-current. A word in common speech in our 
language, meaning a statement or list of current 
prices, which are the market values of the merchan¬ 
dise stated in the list.^^ The term has been held 
to include spot quotations of a cotton exchange, 
printed and circulated daily through the public 
press,and not to include circular letters contain¬ 
ing the prices of cotton seed oil, sent out at various 
times by the secretary of a cotton seed association.5S 

Other phrases: “Continuous, open, current ac- 

count,”57 ^^eurrent account transactions,”5S ^^eur- 
rent and incidental expenses,”59 “current assets,”59 
“current bank bills,”^^ “current bank money,”52 
“current bank notes,”53 “current bank paper of this 
stato,”5^ “cuiTent bills,”55 “current book of rec- 
ords,”55 “current business expenses,”^? ‘^current 
cash items,”5S “current catalogues,”59 “current con¬ 
tract year,”'^9 “current convertible bank paper, 


they so pass they are current, what¬ 
ever may be their value in refer¬ 
ence to a specie standard, or what¬ 
ever may be the manner in which the 
banks redeem them."—Morris v. Ed¬ 
wards, 1 Ohio 189, 215. 

42. Ark.—Pierson v. Wallace, 7 Ark. 
282, 293. 

43. Vt.—Hinsdill v. Safford, 11 Vt. 
309, 313. 

44. N.Y.—Sloan v. Baird, 56 N.E. 
752, 753, 162 N.Y. 327. 

N.D,—McGilvra v. Minneapolis, St. 
F. & S. S. M. Ry. Co., 159 N.W. 854, 
857, 35 N.E. 275. 

45. Gal.—Hoff v. Lodi Canning- Co., 
196 P. 779, 780, 51 Cal.App. 299. 

4S. U.S.—In re Three Thousand 
One Hundred and Nine Cases 
Champagne, D.C.N.T., 23 F.Cas.No. 
14,012, 1 Ben. 241, 249. 

Philippine.—Manila R. Co. v. Fabie, 
17 Philippine 206, 208. 

47. Tex.—Alemite Co. of North Tex¬ 
as V. Magnolia Petroleum Co., Civ. 
App., 50 S.'W.2d 369, 370~J. M. 
Radford Grocery Co. v. McKean, 
Civ.App., 41 S.W.2d 639, 640, cit¬ 
ing Corpus Juris—Lee v. Emerson- 
Brantingham Implement Co., Civ. 
App., 222 S.W. 283, 234—Mitchell v. 
Western Casualty & Guaranty Ins. 
Co., Civ.App., 163 S.W. 630, 631, 

17 C.J. p 410 notes 48, 50. 

Similarly expressed 

"It is where the party hired, by 
rendering the service, would be en- 
litfed to certain periodical payments. 
It is a service rendered for which the 
compensation is measured by the 


time of its continuance, such com¬ 
pensation as in fact is paid for serv¬ 
ices where rendered by the hour, day, 
week, month, or year."—Cleburne 
First Nat. Bank v. Graham, 22 S.W. 
1101, 1102, 3 Tex.A.Civ.Cas. § 462. 

48. Tex.—Bell v. Indian Live Slock 
Co., 11 S.W. 344, 346, 3 L.R.A. 642. 

49. Tex.—Davidson v, F. H. Loge- 

man Chair Co., Civ.App., 41 S.W. 
824, 825—Sutherland v. Young, 

Civ.App., 292 S.W. 581, 582. 

50. Tex.—Cleburne First Nat. Bank 
V. Graham, 22 S.W. 1101, 1102, 3 
Tex.A.Civ.Cas. § 46*2. 

51. Okl.—Clapp V. Smith, 216 P. 
120, 122, 91 Okl. 84 

52. Tex.—Sydnor v. Galveston, 15 
S.W. 202, 203, 4 Tex.A.Civ.Cases § 
59. 

53. Tex.—J. M. Radford Grocery Co. 
V. McKean, Civ.App., 41 S.W. 2d 
639, 640. 

54. TJ.S.—Three Thousand One Hun¬ 
dred and Nine Cases of Cham¬ 
pagne, D.C.N.Y., 23 F.Cas.No,14,012, 
1 Ben. 241. 

Current price see supra notes 44- 

46. 

55. Ala.—Maxwell Planting Co. v. 
Loveraan, 102 So. 45, 48, 212 Ala. 
228. 

56. Ala.—^Kentucky Refining Com¬ 
pany V. Conner, 39 So. 728, 729, 145 
Ala. 664. 

57. Iowa.—Miller v. Boyce, 258 N.W. 
764, 766, 219 Iowa 534. 

Befiued. 

"An account which is not inter¬ 
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rupted or broken, not closed by set¬ 
tlement or otherwise, and is a 
running, connected series of trans¬ 
actions."—Leland v. Johnson, Iowa, 
288 N.W. 595, 597. 

58. N.Y.—In re Fricke’s Will, 202 
N.Y.S. 906, 913, 122 Misc. 427. 

59. Minn.—Mitchell v. St. Paul, 130 
N.W. 66, 67, 114 Minn. 141. 

60. S.D.—Ruden v. City of Platte, 
252 N.W. 32, 35, 62 S.D. 175. 

61. Ill.—Osgood V. McConnell, 32 
Ill. 74, 77. 

62. N.C.—Lackey v. Miller, 61 N.C. 
26, 27. 

See also Bank 8 C.J.S. p 386 note 39. 

63. Tenn.—Coffin v. Hill, 1 Heisk. 
385, 388. 

64. Ark.—^Wilburn v. Greer, 6 Ark. 
255, 258. 

65. TJ.S.—Commissioner of Internal 
Revenue v. Keller, C.C.A., 59 F.2d 
499. 

66. Vt.—Town of Bennington v. 
Booth, 140 A. 157, 159, 101 Vt. 24. 
57 A.L.R. 156. 

67. U.S.—Imperial Type Metal Co. 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 106 F.2d 302, 304. 

©S. Idaho.—Suppiger v. Enking, 91 
P.2d 362, 366, citing C.J.S. 

69. Ala.—Imperial Motorcar Co. v. 
Skinner, 78 So. 641, 642, 16 Ala. 
App. 443. 

70. Tex.—Gray v. McFaddin, Civ. 
App., 8 S.W.2d 293, 294. 

71- Tenn.—Crutchfield v. Robins, 5 
Humphr. 15, 17, 42 Am.D. 417. 
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^^eurrent county expenditures/’'^^ “ ^current debt 
fund’ rule,”'^3 ^^current debts,”74 ^'current depos¬ 
its,”75 ^current expense’ fund,”7S “current expens¬ 

es of government,”77 “current expenses of 6uch op¬ 
eration,”7 8 “current expenses of the state,”79 “cur¬ 
rent expenses of the year,9 ^^eurrent expenses pay¬ 
able out of current revenues,“current fee,”^^ 
“current funds at Pittsburg,”^3 “current funds 
. . of Ohio,”^^ “current income or earnings, 

“current information,”“current instalments of in¬ 
terest and prmeipal,”S7 “current labor dispute, 


“current liabilities,9 “current liabilities of the re¬ 
ceiver, “current Manila hemp,”91 “current mar¬ 
ket price,”92 “current market value,”93 “current 
money of Pennsylvania,”94 “current money of the 
United States,”95 “current month,”96 “current ob- 
ligations,”97 “current operating expenses,”98 “cur¬ 
rent quarter’s rent,”99 “current rate of exchange,”! 
“current rate of per diem wages in the locality 
where the work is performed,”2 “current rate of 
wages,”2 “current revenues,”^ “current running ex¬ 
penses,”5 “ ^cuiTent’ salaries,”^ “current season,”7 


72. Mo.—State v. Payne, 52 S.W, 
412, 414, 151 Mo. 663. 

73. N.Y.—Villag-e of Stillwater v. 
Hudson Valley Ry. Co., 174 N.E. 
306, 309, 255 N.T. 144, 309. 

See also the C.J.S. title Railroads § 
301, and 51 C.J. p 870 note 89-p 873 
note 26. 

74. U.S.—Continental Trust Co. v. 
W. R. Bonsai & Co., G.G.A.Va., 72 
F.2d 975, 978. 

75. Ky.—Vogt V. City of Louisville, 
79 SW.2d 359, 362, 258 Ky. 36. 

76. Okl.—St. Louis-San Francisco 
Ry. Co. v. Forbess, 237 P. 596, 597, 
111 Okl. 48. 

77. Pa.—Commonwealth v. Live- 
right, 161 A. 697, 707, 308 Pa. 35. 

78. Tex.—Missouri-Kahsas-Texas R. 
Co. of Texas v. Johnson, Civ.App., 
25 S.W.2d 956, 958. 

79. Fla.—State ex rel. Kurz v. Lee, 
163 So. 859, Sj4, 121 Fla. 360. 

80. Cal.—Babcock v. Goodrich, 47 
Cal. 488, 510. 

81. Mass.—G. M. Bryne Co. v. Town 
of Barnstable, 191 N.E. 45, 50, 286 
Mass. 544, 

82. “Delinquent fee"” distinguished 

Tex.—Cameron County v. Fox, Civ. 

App., 42 S.W.2d 653, 657. 

83. Pa.—^Wright v. Hart, 44 Pa. 454, 
457. 

84. Ohio.—^White v. Richmond, 16 
Ohio 5, 7. 

85. Construed as meaning* '‘earnings 
that are paid periodically or from 
time to time as the work is per¬ 
formed."—Bruton v. Tearle, 59 P.2d 
953, 957, 7 Cal.2a 48, 106 A.L.R. 580. 

86. U.S.—^American Press Assoc, v. 
Daily Story Pub, Co., Ill., 120 F. 
766, 769, 57 C.C.A. 70, 66 L.R.A. 
444. 

87. Tex.—Miller v. White, Civ.App., 
264 S.W. 176, 178. 

88. XJ.S.—^National Labor Relations 
Board v. Stackpole Carbon Co., C.' 
C.A., 105 F.2d 167, 176—National 
Labor Relations Board v. Sands 
Mfg. Co., C.C.A., 96 F.2d 721, 726. 

8®. Colo.—Shaifer v. George, 171 P. 
881, 882, 64 Colo. 47. 


90. U.S.—In re Pressed Steel Car 
Co. of New Jersey, C.C.A.Pa., 100 
P.2d 147, 151. 

91- ‘Orsed in the Philippine islands 
indicating hemp of a certain quality, 
hemp being classified in Manila in 
several grades, such as “extra su¬ 
perior," “superior," “good current," 
“midway," “fair," and others.—Castle 
v. Hermanos, 11 Philippine 629, 631. 

92. N.Y.—In re Walbridge, 91 N.E. 
590, 591, 198 N.Y. 234. 

Poliowing* market fluctuations 

In construing an agreement to fur¬ 
nish a commodity over an extended 
period of time at the current market 
price, the court said, “ ‘Current mar¬ 
ket price,’ in a case of this kind, 
means that the contract price shall 
run or flow with the market, fol¬ 
lowing its fluctuations."—Ford v. 
Norton, 260 P. 411, 414, 32 N.M. 518, 
55 A.LR. 261. 

93. N.Y.—-In re Walbridge, 91 N.E. 
590, 591, 198 N.Y. 234. 

94. Pa.—^Wharton v. Morris, 1 Dali. 
125, 126, 1 L.Ed. 65. 

95. Tex.—Butler v. State, 81 S.W. 
743, 46 Tex.Cr. 287, 289. 

17 C.J. p 409 note 30 [b]. 

96. Defined as meaning 

“The present month."—Mutual Ben. 
L. Ins. Co. V. Bales, 92 Pa. 352, 
356. 

97- H-efers to present 

The term denotes obligations then 
passing or present in its course and 
does not include either past due ob¬ 
ligations or those to arise from serv¬ 
ices to be rendered in the future,— 
Pecos Mercantile Co. v. Texlite, Inc., 
Tex.Civ.App., 65 S.W.2d 811, 812. 

9'8. U.S.—T. H. Mastin & Co. v. 

Pickering Lumber Co., D.C.Cal., 2 
F.Supp. 605, 607. 

Md,—Wathen v. Pearce, 3 A.2d 486, 
493. 

Ohio.—State ex rel. Ohio Public 
Service Co. v. City of Alliance, 3 
N.E.2d 698, 699, 52 Ohio App. 252. 

98. Ont.—Langley v. Meir, 25 Ont. 
App. 372, 379. 

1. Oa© legal meaning 

The phrase has but one legal 
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meaning—the difference in value, at 
any particular time, of the same 
amount of money in different coun¬ 
tries or places; the rate of exchange 
at which drafts are negotiated. It is 
the amount in dollars for which a 
draft for sterling would sell per 
pound.—Blue Star SS. Co. v. Key- 
ser, D.C.Fla., 81 F. 507, 510—17 C.J. 
p 410 note 43. 

2. “The charge for or valuation of 
the daily toil of a laborer, workman, 
or mechanic, as the case may be, at 
a given labor, according to a scale or 
standard of money compensation 
then generally received or estab¬ 
lished by common consent or esti¬ 
mation throughout an area which in¬ 
cludes, not only the actual site 
where the public work is to be per¬ 
formed, but also such adjoining ter¬ 
ritory within which the compensa¬ 
tion does prevail."—Ruark v. Inter¬ 
national Union of Operating Engi¬ 
neers, Local Union No. 37, 146 A. 
797, 801, 157 Md. 576. 

See also “current rate of wages" in¬ 
fra next note. 

3. ISTot specific or definite sum 

It has been said that the words do 
not denote a specific or definite sum, 
but minimum, maximum, and inter¬ 
mediate amounts, indeterminately, 
varying from time to time and de¬ 
pendent on the class and kind of 
work done, the efficiency of the 
workmen, etc. 

U.S.—Connally v. General Const. Co., 
Okl., 46 S.Ct. 126, 128, 269 US. 
385, 70 L.Ed. 322. 

Kan.—State v. Blaser, 26 P.2d 593, 
594, 138 Kan. 447. 

4. Pa.—Athens Nat. Bank v. Ridge- 
bury Tp., 154 A. 791, 792. 303 l>a. 
479—Gallon Iron Works & Mfg, 
Co. V. Hollenback Tp., 146 A. 448, 
450, 297 Pa. 68. 

5. Tenn.—Trotter v. Peterson, 60 S. 
W.2d 149, 161, 166 Tenn. 142. 

0. Pa.—Commonwealth ex rel. Shoe¬ 
maker V. Thomas, 195 A. 103, 106, 
328 Pa. 19. 

7. Newfoundl.—Crawford v. Cun¬ 
ningham, 1 Newfoundl. 36, 40. 

1 17 C.J. p 410 note 44. 
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‘^current shipment,”^ ^‘eurrent shipping season,”® 
^^OTirrent silver coin of the United States,”^® "cur¬ 
rent stock dividend,"current supplies,"cur¬ 
rent taxes,”"current undistributed earnings, 
"current value,“current wages and earnings for 
personal services,"current yearly pay,”^*^ "divers 
promissory notes current as money in said Com¬ 
monwealth,”^® "during the current year or any sub¬ 
sequent year,”^® "good current money of this 
state,”20 “mutual and current aecount,”^! "mutual, 
open, and current account,”22 “New York current 
f unds,”2® “open, current, or running account,”24 and 
"subject to existing current accounts and notes pay- 
able.”26 gtill other phrases treated elsewhere in 
this work are listed in the subjoined note.2 6 

CURRENTLY. 

Phrase: "Currently distributable income.”®^ 

CURRICULUM. The original meaning of the term 
is "race ground,” and as used in higher institutions 
of learning it signifies coursej28 the year; of the 
course of a year; the set of studies for a particular 
period, appointed by a university.2® 

As referring to the college curriculum see Col¬ 
leges and Universities § 24 notes 21-24, and to the 


public school curriculum see the C.J.S. title.Schools 
and School Districts § 485, also 56 C.J. p 842 note 
10-p 844 note 52. 

CURRIT QUATUOR PEDIBUS. Literally "It runs 
upon four feet”; or, as sometimes expressed, "It 
runs upon all fours.” The phrase is used in argu¬ 
ments to signify the entire and exact application of 
the case quoted.®® 

CURRIT TEMPUS CONTRA BESIDES ET SUI 
JURIS CONTEMPTORES.31 

CURSE. It has been said that in a dictionary sense, 
the word "curse” or "cursed” has a comprehensive 
and exact meaning, embracing, generieally, "male¬ 
diction,” "impreoation” "execration,” and is used as 
a hyperbolical expletive. In common use, it is sus¬ 
ceptible of but one meaning, and, where used by one 
toward another, it is intended to convey hate and 
detestation, and as an invocation for harm or in¬ 
jury.® 2 Also it has been said that in its participial 
form, "cursing,” the term has a fixed and definite 
meaning that is weU understood and only requires- 
resort to common understanding for its definition,®® 
which has been said to he using blasphemous or 
profane language; swearing.®^ 


8. U.S.—^American Fruit Growers v, 

U. S., C.C.A,Cal., 105 F.2d 722, 
726. 

9. U.S.—^American Fruit Growers v. 

U. S., supra. 

10. Vt.—State V. Bowman, 6 Vt. 594, 
597. 

11 . U.S.—Tucker v. Alexander, C.C. 
A.Okl., 25 P.2d 425, 429. 

12. In fishing' industry a term hav¬ 
ing a natural relation to “current 
season,” each being explanatory of 
the other, and supplies meaning the 
articles actually used in the fishery. 
—Crawford v. Cunningham, 1 New- 
foundl. 36, 40. 

13- N.D.—^Arendts v. Best, 165 N.W. 

500, 501, 38 N.D. 389. 

“DeUnqnent taxes” distinguished 
Pa.—Pennsylvania Co. for Insurances 
on Dives and Granting Annuities 

V, Zussman, 186 A. 378, 381, 122 
Pa.Super. 325. 

14. U.S.—Hoffman v. U. S., Ct.CL, 63 
P.2d 282, 290. 

15. Defined generaUy as meaning 
“the common value.”—English L.D. 
Defined specifically for purpose of 

appraising import duty see the C. 
J,S. title Customs Duties § HO, 
also 17 C.J. p 410 note 47. 

10. Okl.—Clapp V. Smith, 216 P. 120, 
122. 91 Okl. 84. 

Tex.—Mitchell v. Western Casualty 
& Guaranty Ins. Co., Civ.App., 163 
S.W. 630, 631. 


17. U.S.—Plummer v. U. S., Ct.CL, 
32 S.Ct. 467, 469, 224 U.S. 137, 56 
L.Ed. 697—U. S. v. Mills, Ct.Cl., 
25 S.Ct. 434, 436, 197 U.S. 223, 49 
L.Ed. 732, 

18 . Mass.—Commonwealth v. Ash¬ 
ton, 125 Mass. 384, 386—Common¬ 
wealth V. Butts, 124 Mass. 449, 
452. 

19. S.D.—Porsting v. Hoilien, 274 N. 

W. 654, 657, 65 S.D. 406. 

20. Ark.—^Wilburn v. Greer, 6 Ark. 
255, 258. 

"Currency of this state” distin¬ 
guished see Currency ante p 34 
note 93, 

“State hank paper” distinguished 
Ark.—^Wilburn v. Greer, 6 Ark. 255, 
258. 

21. Tex.—Caffarelli Bros. v. Lyons 
Bros. Co., Civ.App., 199 S.W. 686, 
686 . 

221 . N.C.—McKinnie Bros. Co. v. 

Wester, 125 S.B. 1, 2, 188 N.C. 514. 
23. Ala.—Lacy v. Holbrook, 4 Ala. 
88, 90. 

24^, Mo.—Poague v. Mdllory, 236 S. 
W. 491, 493, 208 Mo.App. 395. 

25. N.C.—Stevens v. Cecil, 199 S.E. 
163. 214 N.C, 273. 

26. “Current account” see Account 
1 C.J.S. p 574 notes 91-95. 

“Current bank bills and notes” see 
Banks and Banking § 185. See also 
Money 40 C.J, p 1491 notes 34-39. 
“Current breaker” see the C.J.S. title 
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Street Railroads, § 1, also 17 C.J. 
p 408 note 5. 

'Uurrent business of the carrier” see 
the C.J.S. title Post Office § 36, 
also 49 C.J. p 1190 notes 95-2, ^.nd 
17 C.J. p 408 notes 6, 7. 

“Current coin [or current silver 
coin] of the United States” see 
Coin 14 C.J.S. p 1313 notes 82, 84. 

“Current fiscal year” see the C.J.S. 
title Time § 9, also 62 C.J. p 965 
note 99 [b], 

“Current year” see the C.J.S. title 
Time § 9, also 17 C.J. p 411 notes 
64-57. 

27. U.S.—Malcom v. Commissioner 
of Internal Revenue, C.C.A., 97 P. 
2d 381, 383—Bergan v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
80 P.2d 89, 91. 

28< Pa.—Iron City Commercial Col¬ 
lege V. Kerr, 3 Brewst. 196, 200. 

28. Black L.D. 

30- Black L.D. 

17 C.J. p 411 note 63. 

See also All 3 C.J.S. p 878 note 70. 

31. A maxim meaning “Time runs 

against the slothful, and those who 

neglect their rights.”—^Black L.D. 

32. Ala.—Johnson v. State, 72 So. 
766, 767, 15 Ala.App. 194. 

Okl.—Irwin v. Irwin,- 37 P. 548, 550, 
2 Okl. 180. 

33- Ala.—Johnson v. State, 72 So. 
766, 767, 15 Ala.App. 194. 

34. Century D. 
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Phrases: ^^Cursed and abused,”35 ^^cursing or us¬ 
ing eurse words,and ^^quarreling, cursing, and 
acting otherwise disorderly. 

CURSITOR BARON. An officer of the court of ex¬ 
chequer, who is appointed by patent under the great 
seal to be one of the barons of the exchequer.^^ 

OURSITORS. Clerks in the chancery office, whose 
duties consisted in drawing up those writs which 
were of course, de cursu, whence their nanie.^^ 

'OURSO. In old records, a ridge.^^ 

'CURSOR. An inferior officer of the papal eourt.^^ 

CURSORY EXAMINATION. An examination not 
of a very minute character; an inspection for de¬ 
fects visible or discernible by ordinary examination. 
As applied to the inspection of a railroad ear, the 


term signifies such examination as would be likely 
to discover conditions rendering a car unfit for safe 
transportation. 

CURSUS. Latin, a running, or quick, motion on 
foot, on a horse, chariot, ship, etc.; hence a course, 
way, march, passage, voyage, journey, etc.^^ 

Cursus aqucBj defined as a course or running of 
water; hence synonymous with ^Svater course. 

Cursus carbonum^ defined as a seam of eoaL‘^5 

Cursus curice, defined as the course, or practice, 
of a court. 

CURSUS CURIJE EST LEX CURI^.47 
CURTAIL. 

Phrase: “Abolishes, transfers, or curtails any 
power of an elective city offieer.’^'^S 


35. Okl.—Irwin v. Irwin, 37 P. 548, 
550, 2 Okl. ISO. 

36. Ala.—Johnson v. Stale, 72 So. 
766, 15 AlaApp. 194. 

37. Ga.—Carr v. Conyers, 10 S.B. 
630, 84 Ga. 287, 290, 20 Am.S.R. 
537. 

38. Black L.D. 

Tlie office was abolished by St. 
19 & 20 Viet, c 86.—-Black L.D. 

39. Black L.D. 

Abolished by St. 5 & 6 Wm. IV. c 
82.—Black L.D. 


I 40. Blacku L.D. 

^‘Cursones terr-se,” meaning “ridges 
of land.”—Black L.D. 

41. Black L.D. 

42. IST.J.—^Anderson v. Erie R. Co., 
54 A. 830, 831, 68 N.J Law 647— 
Coll V. Lehigh Valley R. Co., 130 
A. 225, 226, 3 N.J.Misc. 869. 

43. Adams Gloss. 

44. Wash.—Rossi v. Sophia, 300 P. 
522, 523, 163 Wash. 173. 

45k Adams Gloss. i 


4S. Adams Gloss. 

47. A maxim meaning “The prac- 
i lice of the Court is the Jaw of the 

Court”—Black L.D.—17 C.J. p 411 
note 73. 

Applied in Silvey v. XJ. S., 7 Ci.Cl. 
805, 332. 

“In a court of eOLixity, as in a 
court of law, the maxim ... is 
frequently recognised and applied.” 
—Broom Leg.Max. 

48. N.Y.—Pleeran v. Scully, 240 N. 
T.S. 2, S, 135 Misc, 874. 
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CURTESY 


This Title includes nature and incidents of the interest in the real property of a deceased wife to 
which her husband is entitled, for his life or absolutely, at common law or by statute; abolition of cur¬ 
tesy and its effect; rights, powers, and liabilities of husbands in respect of their curtesy; releasing, bar- 
ring, or defeating rights of curtesy; and remedies relating thereto. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


§ 1 . 

2 . 

3 . 

4. 

5. 

6 . 

7 . 

8 . 
9. 

10 . 

11 . 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 


Analysis 

Definition, nature and origin—p 4D 

- Statutory abolition or modification—^p 43 

Kinds and requisites—^p 45 

- Marriage-—p 45 

- Title or seisin of wife—p 45 

- Seisin of husband—p 47 

- Birth of issue—p 47 

- Death of wife—p 48 

- Concurrence of requisites—p 48 

Property subject to curtesy—p 49 

Estates subject to curtesy—p 49 

Bar, release, or forfeiture—p 53 

Rights, liabilities, and remedies of tenant—p 59 

- Right to possession—^p 61 

- Right to convey or encumber—^p 61 
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§ 1. Definition, Nature and Origin 

a. Definitions 

b. Nature 

c. Origin 

a. Definitions 

Curtesy is the common-law life estate of a husband in 
his wife's realty after issue born. It is initiate before her 
death and consummate thereafter. 

Curtesy is the life estate to which by common law 
the husband is entitled in the lands and tenements 
of which his wife was seized in possession in fee 
simple or in tail during the coverture, provided 
there was born of the marriage living offspring 
capable of inheriting the estate.^ Some definitions 
of curtesy include the death of the wife as an ele- 

1. Ark.—Sadler v. Campbell, 236 S. 

W. 588, 150 Ark. 594. 

N.J.—Hackensack Trust Co. v. 

Tracy, 99 A. 846, 86 N.J.Eq. 301. 

N.Y.—Shackleton v. Annabel, 206 N. 

Y.S. 446, 448, 210 App.Div. 492. 

17 C.J. p 413 note 1. 

2 . Ala. — Neil v. Johnson, 11 Ala. 

615. 

Ky.—Decker v. Decker, 265 S.W. 483, 

205 Ky. 69—Childers v. Kennedy, 

224 S.W. 651, 189 Ky. 179. 


ment;2 but, as indicated infra § 8, death of the wife 
is necessary only for curtesy consummate and not 
for curtesy initiate. The elements or requisites of 
curtesy are treated separately infra §§ 3-9. 

Throughout this title the term “doweP^ has been 
used in the sense of a husband’s statutory rights as 
to his wife’s property in dealing with cases which 
use the term in such sense,^ 

Curtesy initiate at common law was the estate 
which a husband had in the lands of his wife during 
their joint lives after issue born.'^ 

Curtesy consummate. On the death of the wife 
during the husband’s lifetime, his curtesy interest 
in her lands became an estate of the curtesy proper 
or consummate.^ 


N.Y.—In re Charbonneau, 221 N.Y. 

S. 449, 129 Misc. 356. 

17 C.J. P 413 note 1. 

3. Dower distinguished 

There is a radical difference be¬ 
tween a right of dower and an es¬ 
tate by the curtesy, in that in the 
former there is no estate until as¬ 
signment, whereas in the latter the 
estate takes effect immediately on 
the death of the wife.—Malone v. 
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Conn, 23 S.W. 677, 678, 95 Ky. 93, 15 
Ky.L. 421. 

4. N.J.—Bucci V. Popovich, 115 A. 
95, 93 N.J.Eq. 121, affirmed 116 A. 
923, 93 N.J.Eq. 511—Hackensack 
Trust Co. V. Tracy, 99 A. 846, 86 
N.J.Eq. 301. 

Tenn.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559, L.R.A.1918E 692. 

5. Ark.—Sadler v. Campbell, 236 S. 
W. 588, 150 Ark. 694. 
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h. Nature 

Curtesy Is a vested freehold estate and has been 
characterized as a common-law marital right. Curtesy 
Initiate constitutes an independent life estate in the hus¬ 
band’s own right, and curtesy consummate is of the same 
general character. 

Curtesy is a freehold estate for life,^ and is a le¬ 
gal estate in land.'^ It is an estate cast on the tenant 
by operation of law^ and is generally considered a 
common-law right rather than one given by stat¬ 
ute.^ The estate by the curtesy has been held to be 
in the nature of a continuation of the wife’s in¬ 
heritance and subject to the same encumbrances un¬ 
der which she held it and it has been character¬ 
ized as a marital right^l or an estate arising out of 
the marriage relation.^^ According to some au¬ 
thorities curtesy is an estate by descent,or at least 
partakes somewhat of title by descent but oth¬ 
ers hold that curtesy cannot be said to descend to 
a husband.is 

At common law, curtesy initiate constituted an 


independent life estate in the husband’s own right 
in all the estates of inheritance of which his wife 
was seized during coverture, and the husband ac¬ 
quired such estate immediately on birth alive of 
lawful issue of the marriage capable of inheriting 
the wife’s estate.^^ Curtesy consummate at com¬ 
mon law is of the same general character and sub¬ 
ject to the same incidents as curtesy initiate, the 
difference being that an additional requisite is re¬ 
quired to give curtesy consummate existence.^ 

Estate ptre uxoris. Curtesy is different from the 
interest in a wife’s lands which the husband held at 
common law during their joint lives but prior to the 
birth of issue, and which was designated an estate 
jure uxoris.^^ On the birth of issue, the estate jure 
uxoris became merged into the indefeasible estate of 
curtesyT^ 

As vested estate. Both curtesy initiate and cur¬ 
tesy consummate are vested estates.^^ It has been 
held that the estate of curtesy becomes vested aftcr 


Mo.—Souders v. Kitchens, 124 S.W.2d 
1137, 344 Mo. 18. 

N.jr. —Bucci V. Popovich, 115 A. 95, 
33 N.J.Eq. 121, affirmed 116 A. 923, 
93 N.J.Eq. 511—Reese v. Stires, 103 
A. 679, 87 N.J.Eq. 32—Hackensack 
Trust Co. V. Tracy, 99 A. 846, 86 
N.J.Eq. 301—Stabel v. Gertel, 165 
A. 876, 11 -N.J.Misc, 247, affirmed 
168 A. 645, 111 N.J.Law 296. 

R.I.—Probate Court of the City of 
Providence v. New York Casualty 
Co., 8 A.2d 867—Barlow v. Barlow, 
140 A. 467. 49 R.L 117. 

Tenn.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559, L.R.A.1918E 692. 

6. - Ky.—Decker v. Decker, 265 S.W. 
483, 206 Ky. 69. 

Mo.—Miller v. Procter, 49 S.W,2d 84, 
330 Mo. 43. 

17 C.J. p 415 note 45. 

“It [curtesy initiate] was a free¬ 
hold during the lives of himself and 
wife, with a freehold in remainder to 
himself for life as a tenant by the 
ourtesy consummate, and a remain¬ 
der to the wife and her heirs in 
fee.”—Mettler v. Miller, 22 N.E. 529, 
531, 129 Ill. 630. 

Curtesy consummate is a freehold 
estate. 

K.J.—Riley v. Riley, 113 A. 777, 92 
N.J.Eq. 465. 

Okl.—Miles v. Miles, 175 P. 222, 73 
Okl. 198. 

aSTo owuersliip of fee 

The estate which a husband gets 
by curtesy is a life estate, not own¬ 
ership of the fee.—Campbell v. 
Wells, 128 S.W.2d 592, 278 Ky. 209. 

7, N.Y.—Adair v. Lott, 3 Hill 182. 

8- Mo.—Donovan v. Griffith, 114 S. 
W. 621, 215 Mo. 149, 128 Am.S.R. 


458, 20 L.R.A.,N.S., 825, 15 Ann.Cas. 
724. 

17 C.J. p 415 note 40. 

9. Del.—In re Skinner’s Estate, 6 A. 
2d 728. 

Mo.—Register v. Elder, 132 S.W. 699, 
231 Mo. 321. 

10. N.Y.—Collins v. Russell, 76 N. 
E. 731, 184 N.Y. 74, 112 Am.S.R. 
569, 6 Ann.Cas. 92. 

17 C.J. p 416 note 34. 

11. Mo.—McBreen v. McBreen, 55 S. 
W. 463, 154 Mo. 323, 77 Am.S.R. 
758. 

17 C.J. p 415 note 35. 

12 . N.J.—Reese v. Stires, 103 A. 
679, 87 N.J.Eq. 32. 

13. Pa.—Scaife v. McKee, 148 A. 37, 
298 Pa. 33, appeal dismissed Scaife 

V. Scaife, 50 S.Ct. 469, 281 U.S. 771, 
74 L.Ed. 1177, and McKee v. Scaife. 
50 S.Ct. 459, 281 U.S. 771, 74 L.Ed. 
1178. 

14. Conn.—Watson v. Watson, 13 
Conn. 83. 

17 C.J. p 416 note 39. 

15. N.J.—Reese v. Stires, 103 A. 
679, 681, 87 N.J.Eq. 32. 

Wot Intestate law 

“Its origin and continuance are due 
to the law, but not the law that ap¬ 
points the inheritable property of an 
intestate to prescribed heirs.”—Mat¬ 
ter of Starbuck, 122 N.Y.S. 684, 137 
App.Div. 866, 869, affirmed 94 N.E. 
1098, 201 N.Y. 531—17 C.J. p 415 
note 40 [a]. 

16- Tenn.—Day v. Burgess, 202 S. 

W. 911, 139 Tenn. 569, L.R.A.1918B, 
692. 

17 C.J. p 416 note 69. 

Effect of curtesy initiate 
The common-law rules as to cur¬ 
tesy initiate in effect deprived the 
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wife of the use of her own proper¬ 
ty during the life of her husband.— 
Day V. Burgess, 202 S.W. 911, 139 
Tenn. 559, L.R.A.191SE 692. 

17m N.C.—Richardson v. Richardson, 
64 S.E. 510, 150 N.C. 549, 134 Am. 
S.R. 948. 

17 C.J. p 422 note 3. 

Death of wife as requisite for cur¬ 
tesy consummate see infra § 8. 

Wot mere encumbrance 

Curtesy consummate is not in the 
nature of a mere claim or encum¬ 
brance on a wife's realty, but is a 
separate legal life estate held by the 
surviving husband.—Probate Court 
of City of Providence v. New York 
Casualty Co., R.L, 8 A.2cl 867—17 C. 
J. p 416 note 60. 

18. Tenn.—Day v. Burgess, 202 S.W. 
911, 139 Tenn. 659, L.R.A.1918E 
692. 

17 C.J. p 415 note 36. 

Rights of husband in real property of 
wife see the C.J.S. title Husband 
and Wife § 22, also 30 C.J. p 526 
note 34-p 530 note 16. 

19. R.L—Baxter v. Patenaude, 78 A. 
625, 32 R.L 197. 

Common functioning of estates 

After the birth of issue and during 
the joint lives of the husband and 
wife, the estate Jure uxoris and the 
tenancy by the curtesy initiate ran 
concurrently and with a common 
functioning.—Day v. Burgess, 202 S. 
W. 911, 189 Tenn. 559, L.R.A.191SE 
692. 

20. Mo.—Duncan v. Duncan, 23 S. 
W.2d 91. 92, 324 Mo. 167, citing 

Corpus Juris. 

Validity of statutes affecting curtesy 
see the title Constitutional Law 
§ 227 c. 
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the birth of issue.In particular, curtesy initiate 
at common law becomes an independent vested le¬ 
gal estate in the husband for his natural life dis¬ 
tinct from that of the wife as soon as it attaches to 
the wife’s estate ;22 and thus, if the other requisites 
are present, curtesy initiate vests on the birth of 

issue.23 

c. Origin 

The origin of curtesy Is obscure. It has been said 
to be founded on public policy but to have no basis in 
moral right. 

The origin of estate by the curtesy is very ancient 
and is involved in obscurrty.24 Curtesy is said to 
have been introduced into England from Norman- 
dy25 about 1066.26 It was introduced into the Unit¬ 
ed States as a part of the common law.27 

Reasons for estate. It is quite important to know 
the reasons which prompted the introduction of ten¬ 
ancy by the curtesy into the common law in order 
to determine the intent of subsequent legislation in 
continuing, modifying, or destroying it; but unfor¬ 
tunately there is no consensus of judicial opinion as 
to the reasons which gave rise to its introduction 
into the English system.2 8 It has been said that 


curtesy has no basis in natural or moral nght,29 that 
there is no principle to which by consent it is re¬ 
ferable,26 and that it is an estate which exists sim¬ 
ply because “ita lex scripta est.”2i Although the 
existence of the estate is said to be founded on 
weighty reasons of public poIicy,22 it has also been 
said that the custom sprang from favor to the hus¬ 
band rather than from any right.Doubtless the 
true reason for the introduction of this peculiar 
feature into the English system is found not alone 
in the wish of the government to aid the husband 
in the maintenance of his offspring, but more par¬ 
ticularly to prevent a vested estate from being de¬ 
termined during the life of the husband lest the 
lord might lose the homage that was his due from 
the land.2^ 

§ 2. - Statutory Abolition or Modifica¬ 

tion 

Many states have abolished or modified curtesy. Mar¬ 
ried women's acts are generally held to abolish curtesy 
initiate in subsequently acquired property, but not of 
themselves to abolish curtesy consummate. 

Curtesy has been abolished or modified by statute 
in many of the states ;25 and it has been said that 


In, Peiin.sylvan.ia curtesy has been 
said to be a vested interest only for 
some purposes.—^Wilson v. Sailer, 18 
Pa.Dist. 435—17 C.J. p 416 note 64. 

21. N.J.—Hackensack Trust Co. v. 
Tracy, 99 A. 846, 86 N.J.Bq. 301. 

22. N.C.—Hichardson v. Richardson, 
64 S.E. 510, 150 N.C. 597, 134 Am. 
S.R. 948—Morris v. Morris, 94 N. 
C. 613—^Williams v. Lanier, 44 N. 
C. 30. 

17 C.J. p 416 note 61. 

23. Tenn.—Day v. Burgess, 202 S.W. 

911, 139 Tenn. 559, L.R.A.1918E 

692. 

17 C.J. p 416 note 61. 

24. Or.—Rieger v. Harrington, 203 P. 
576, 577, 102 Or. 603, quoting Cor¬ 
pus Juris. 

17 C.J. p 414 notes 7, 8. 

Text writers' statements as to origin 
of curtesy see 17 C.J. p 414 notes 
10-18. 

25. Tenn,—Day v. Burgess, 202 S.W. 
911, 139 Tenn. 559, L.R.A.191SE 692. 

26. Ky.—Childers v. Kennedy, 224 
S.W. 651, 189 Ky. 179. 

27. Or.—Rieger v. Plarrington, 203 
P. 576, 578, 102 Or. 603, quoting 
Corpus Juris. 

17 C.J. p 414 note 24. 

lu Oklahoma, the right of curtesy 
existed in the Indian Territory be¬ 
fore statehood, under the Arkansas 
law then in force.—Miles v. Miles, 
175 P. 222, 73 Okl. 198. 

28. Or.—Rieger v. Harrington, 203 


P, 576, 677, 578, 102 Or. 603, quot-^ 
ing Corpus Juris. 

29. Or.—Rieger v. Harrington, su¬ 
pra, quoting Corpus Juris. 

Tenn.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559, L.R.A.1918B 692. 

17 C.J. p 414 note 19. 

30. Or.—Rieger v. Harrington, 203 
P. 576, 577, 102 Or. 603, quoting 
Corpus Juris. 

17 C.J. p 414 note 9. 

31. Conn.—^Heath v. White, 5 Conn. 
228, 236. 

Or.—Rieger v. Harrington, 203 P. 
676, 578, 102 Or. 603, quoting Cor¬ 
pus Juris. 

32. W.Va.—^Depue v. Miller, 64 S.E. 
740, 65 W.Va. 120, 23 L.R.A.,N.S., 
775. 

17 C.J. p 4i4 note 22. 

Encouragement of matrimony * 
“There is no contract between hus¬ 
band and wife for either dower or 
curtesy. The law gives this right in 
respect to property of the other to 
encourage matrimony.”—Pridgen v. 
Pridgen, 129 S.E. 419, 422, 190 N.C. 
102 . 

33. Or.—Rieger v. Harrington, 203 
P. 576, 578, 102 Or. 603, quoting 
Corpus Juris. 

17 C.J. p 414 note 21. 

34. Tenn.—Day v. Burgess, 202 S. 
W. 911, 139 Tenn. 559, L.R.A.1918E 
692. 

17 C.J. p 414 note 23. 

35- Mo.—O’Brien v. Sedalia Trust 
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Co., 6 S.W.2a 74, 76, 319 Mo. 1004, 
citing Corpus Juris. 

Or.—Rieger v. Plarrington, 203 P. 
676, 578, 102 Or. 603, quoting Cor¬ 
pus Juris. 

17 C.J. p 414 note 29. 

In Colorado, the husband’s estate 
by curtesy has had no existence or 
recognition.—Deutsch v. Rohlfing, 126 
P. 1123, 22 Colo.App. 543. 

In Maryland, under a statute ef¬ 
fecting the abolition of common-law 
curtesy and giving a surviving hus¬ 
band a life estate in his wife's real 
property, it has been held that a 
husband can have such statutory life 
estate only m property which his 
wife has power to devise.—Mason v. 
Johnson, 47 Md. 347. 

In Missouri 

(1) An act abolishing curtesy was 
held to repeal, by necessary implica¬ 
tion, such part of a prior statute 
giving a married woman power to 
devise her real estate “subject to the 
rights of the husband, if any, to his 
curtesy therein” as dealt with cur¬ 
tesy.—O’Brien v. Sedalia Trust Co., 
5 S.W.2d 74, 76, 319 Mo. 1001. 

(2) A husband’s right of curtesy 
was held neither abrogated by a 
statute granting him, under certain 
circumstances, a prescribed share o£ 
his wife's estate absolutely, nor de¬ 
pendent on his renunciation of rights 
given him under such statute.— 
Lynch v. Jones, 247 S.W. 123. 

In North Carolina 

(1) Constitutional provisions have 
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in most of those states where the right still exists it 
amounts, during the life of the wife, to little more 
than a prospective, contingent life estate, subject to 
destruction by the wife’s deed or wilL^^ In some 
states the husband has been given in place of cur¬ 
tesy a right in his wife’s realty similar or equivalent 
in quality and character to the dower or other in¬ 
terest of a wife in the land of her husband.^^ 
While a legislature has been said to have the right 
to declare what curtesy interest, if any, a husband 
shall have in realty of his wife which is located in 
the state,^^ the right and extent of curtesy are gen¬ 
erally held governed by the law in effect at the time 
the wife acquired the land involved.^^ Thus, stat¬ 
utes which give a married woman a separate estate 


in her real estate, or provide for the abolition of 
curtesy, have been held not to affect estates of cur¬ 
tesy which have vested prior to their enactment.^O 

Curtesy initiate is said to have been modified 
greatly or abolished absolutely in many states by 
statute.^i It is generally held that the effect of 
married women’s acts is to abolish curtesy initiate 
in the wife’s property, at least in all her property 
acquired after their enactment.^^ On the other 
hand, such statutes have been held not to abolish 
estates of curtesy initiate which vested prior to their 
passage,as in the case of lands acquired prior to 
such passage.'^^ In some jurisdictions curtesy initi¬ 
ate is held reduced by married women’s acts from a 


abolished curtesy initiate.—Sipe v. 
Herman, 76 S.E. 556, 161 H.C. 107. 

(2) A husband has no rig-ht of cur¬ 
tesy in land devised by his wife, 
where the land was acquired subse¬ 
quent to a constitutional provision 
abolishing: curtesy in cases where a 
wife dies testate.—^Ex parte Watts, 
41 S.E. 289, 130 N.C. 237. 

In Oklahoma, by statute, curtesy 
has been abolished, and the hus¬ 
band's interest in an intestate wife’s 
separate property is by inheritance. 
—In re Whitson’s Estate, 212 P. 752. 

Ih PennsylTania, a surviving hus¬ 
band's former curtesy interest is de¬ 
stroyed under a statute giving him 
a specified interest in his wife’s es¬ 
tate “in lieu and in satisfaction of 
his curtesy at common law,"—Scaife 
V. McKee, 148 A. 37, 298 Pa. 33, ap¬ 
peal dismissed Scaife v. Scaife, 50 S. 
Ct. 459, 281 U.S. 771. 74 L.Ed. 1177, 
and McKee v. Scaife, 50 S.Ct. 459, 
281 U.S. 771, 74 H.Bd. 1178. 

36. Mo.—O’Brien v, Sedalia Trust 

Co., 5 S.W.2d 74, 76, 319 Mo. 1004, 

citing Corpus Juris. 

lu niiuois, a husband's interest in 
his wife's land during coverture is 
an “inchoate right of dower” which, 
before becoming consummated by her 
death, is a mere intangible, contin¬ 
gent expectancy, and is neither an 
estate in land, nor a vested right, nor 
a right enforceable by any proceed¬ 
ing.—^Klein v. Mangan, 17 N.E.2d 
958, 959, 369 Ill. 645, transferred, 
see 22 N.E.2d 269, 301 Ill.App. 203- 

la Hew Jersey, under a married 
woman’s act providing that the sep¬ 
arate real estate of a married woman 
shall be her sole and separate prop¬ 
erty, not liable for the debts of her 
husband or subject to his control, 
the interest of a husband in his 
wife's lands after birth of issue is 
an “inchoate right of curtesy,” which 
is the right to take possession of her 
lands for his life in case of his sur¬ 
viving his wife.—^Bucci v. Popovich, 


115 A. 95, 98, 93 N.J.Eq. 121, affirmed 

116 A. 923, 93 H.J.Eq. 511. 

37. Ky.—Decker v. Decker, 265 S.W. 
483, 205 Ky. 69—Marsee v. Hich- 
mond, 241 S.W. 331, 195 Ky. 84. 

Mo.—Garrett v. Damron, 110 S.W.2d 
1112—Duncan v. Duncan, 23 S.W. 
2d 91, 324 Mo. 167—Thomas v. Mc¬ 
Ghee, 8 S.W.2d 71, 320 Mo. 519— 
O'Brien v. Sedalia Trust Co., 5 S. 
W.2d 74, 319 Mo. 1004. 

W.Va.—Amiss v. Hiieshew, 147 S.E. 

26, 106 W.Va. 703. 

17 C.J. p 415 notes 32, 33. 

Nature and extent of dower see the 
C.J.S. title Dower § 6, also 19 C. 
J. p 460 note 37-p 461 note 57. 
Personal property 

Such a statute was held inapplica¬ 
ble to personal properly left by the 
wife.—Thomas v. McGhee, 8 S.W.2d 
71, 320 Mo. 519. 

Simultaneous existence of common- 
law and statutory rights 
Two distinct life estates, such as 
common-law curtesy and right of 
surviving husband under statute, 
cannot be held by the husband in 
same land at same time.—Moore v. 
Newsom, 50 S.W.2d 945, 244 Ky. 333. 

38. Or.—Rieger v. Harrington, 203 
P. 576, 102 Or. 603. 

Constitutionality of statutes affect¬ 
ing curtesy see the title Constitu¬ 
tional Law § 227 c. 

Inchoate right of curtesy 

Right of curtesy of husband, while 
inchoate, may be abolished at will.—- 
Murphy v. Skelly, 135 A. 351, 100 N. 
J.Bq. 193, affirmed 138 A. 882, 101 
N.J.Eq. 793. 

39. Ky.—Chapman v. Aldridge, 15 
S.W.2d 454, 228 Ky. 538. 

N.J.—Schmidt v. Gardner, 184 A. 624, 
120 N.J.Eq. 235—Hopper v. Gurt- 
man, 8 A.2d 376, 17 N.J.Misc. 289. 
17 C.J. p 423 note 22 [a]. 

40. Ky.—Childers v. Kennedy, 224 
S.W. 651, 189 ICy. 179. 

Mo.—Miller v. Proctor, 49 S.W.2d 84, 
330 Mo. 43. 


Inchoate right of curtesy which 
♦had vested was held unaffected by a 
statute enacted after such vesting. 
—^Walker v. Bennett, 152 A. 9, 107 
N.J.Eq. 151. 

Xand acquired before passage of 
statute 

(1) A statute abolishing common- 
law curtesy and providing a sub¬ 
stitute therefor is inapplicable, and 
does not destroy a husband's com¬ 
mon-law curtesy in his wife’s lands, 
where the lands were acquired by her, 
and the marriage contracted, before 
passage of the statute.—Hall v. 
Moore, 105 S.W. 414, 32 Ky.L. 66. 

(2) This is particularly so where, 
in addition, issue was born alive.—■ 
Moore v. Newsom, 50 S.W.2d 945, 244 
Ky. 333—Decker v. Decker, 265 S.W. 
483, 205 Ky. 69. 

41. Tenn.—Day v. Burgess, 202 S. 
W. 911, 139 Tenn. 559, L.R.A.1918E 
692. 

In North Carolina, under constitu¬ 
tional and statutory provisions, a 
tenant by the curtesy initiate has no 
present interest in his wife’s land 
which he may sell or lease without 
his wife's joinder, or which may be 
taken under execution against him; 
nevertheless, after birth of issue 
alive, curtesy initiate is still re¬ 
garded as a valuable interest which 
may ripen into an estate of freehold 
or curtesy consummate as at common 
law.—Colwell v. O’Brien, 151 S.E. 
190, 190 N.C. 228. 

42. Mo.—Duncan v, Duncan, 23 S. 
W.2d 91, 92, 324 Mo. 167, citing 
Corpus Juris—Riggs v. I^rice, 23 0 
S.W. 420, 277 Mo. 333. 

N.J.—Bucci V. Popovich, 115 A. 95, 93 
N.J.Eq. 121, affirmed 116 A. 923, 
93 N.J.Eq. 511. 

Va.—Jones v. Kirby, 135 S.E. 676, 
146 Va. 109. 

17 C.J. p 417 note 66. 

43. Mo.—Duncan v. Duncan, 23 S. 
W.2d 91, 324 Mo. 167. 

44. Mo.—^Wells v. Egger, 259 S.W. 
437, 303 Mo. 26, 
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vested estate to a contingent right, but not entirely 
destroyed.45 

Curtesy consummate. It is generally held that 
married women’s acts do not of themselves destroy 
a surviving husband’s right to curtesy in lands of 
which his wife may die seized.4® However, such 
right has been held abolished, under a statute so 
providing, where the estate did not vest prior to the 
passage of such statute,^'^ as where death of the 
wife occurred after the enactment of the statute and 
the husband had never had a vested estate of cur- 
tesy initiate.^S 

§ 3. Kinds and Requisites 

Marriage, seizin of the wife, and birth of Issue are 
necessary for curtesy initiate; for curtesy consummate 
death of the wife is an additional requisite. 

Curtesy has two gradations, curtesy initiate and 
curtesy consummate.^^ It has been broadly stated 
that there are four requisites for curtesy at com¬ 
mon law; namely, marriage, seizin of the wife, is¬ 
sue, and death of the wife.^^ More precisely, the 
requisites to curtesy initiate are marriage, seizin, 


and birth of issue and the requisites of curtesy 
consummate include all the elements of curtesy initi¬ 
ate, and, in addition, death of the wife.^^ 

§ 4. - Marriage 

A valid marriage is requisite for curtesy; but this 
may be proved by the reputation, declarations, and con¬ 
duct of the parties. 

To give rise to the estate there must be a valid^^ 
marriage^^ of the parties. The existence of the 
marriage may be proved by reputation, declarations, 
and conduct of the parties.^^ 

§ 5 . - Title or Seisin of Wife 

In some jurisdictions actual seizin of the wife is 
necessary; In others, seizin in law suffices. But it is 
generally held that curtesy will not attach when there 
was no seizin at all. 

It is well settled that at common law the husband 
can be tenant by the curtesy only of lands of which 
his wife was seized.^® So, unless otherwise pro¬ 
vided by statute, no right of curtesy exists where 
the wife during coverture did not have seizin ei¬ 
ther in fact or in law,^'^ or, in other words, did not 


45. Tenn.—Day v. Burgess, 202 S.W. 
911, 139 Tenn, 559, L.R.A.1918E 692 
—Cobb & Wife v. Sanders, 1 Tenn. 
App. 326,- 

17 C.X p 417 note 66 [cj. 

Birth, of iissue 

Under a married woman's act, cur¬ 
tesy initiate was held to become a 
contingent right in all property of 
the wife acquired after passage of 
such act even though issue was born 
alive before its passage.—Day v. 
Burgess, 202 S.W. 911, 139 Tenn. 559, 
DK.A.1918E 692. 

46. N.J.—Bucci V. Popovich, 115 A. 
95. N.J.Eq. 1-21, affirmed 116 A. 
923, 93 N.J.Eq. 511—In re Riva, 
90 A. 669, 83 N.J.Eq. 200. 

Tenn—Hull v. Hull, 202 S.W. 914, 
139 Tenn. 572. 

17 C.J. p 417 note 67. 

Effect of devise or conveyance by 
wife on right to curtesy see infra 
§ 12 b, d. 

47. Mo.—Duncan v. Duncan, 23 S. 
W.2d 91, 324 Mo. 167. 

48. Mo.—Duncan v. Duncan, supra. 

49. Mo.—Duncan v. Duncan, 23 S. 
W.2d 91, 324 Mo. 167. 

“Curtesy” as used in statute which 

removed disabilities of coverture 
from married women and which stat¬ 
ed that its provisions should not in¬ 
terfere with the husband’s right of 
"curtesy,” was held to refer to ten¬ 
ancy by the curtesy proper or con¬ 
summate and not to tenancy by the 
curtesy initiate.—Pattison v. Baker, 
255 S.W. 710, 148 Tenn. 399, 29 A.L. 
R. 1334—Day v. Burgess, 202 S.W. 
911, 139 Tenn. 559, L.R.A.1918E 692. 


50. Ala.—Whiteman v. Taber, 83 So. 
595, 203 Ala. 496. 

Or.—Hess v. Hess, 91 P.2d 850, 162 
Or. 266. 

Tenn.—Shearin v. Shearin, 29 S.W. 
2d 254. 161 Tenn. 172—Day v. Bur¬ 
gess, 202 S.W. 911, 139 Tenn. 559, 
L.R.A. 1918E 692. 

17 C.J. p 416 note 50. 

51. Mo.—Souders v. Kitchens, 124 S. 
W.2d 1137, 344 Mo. IS—Duncan v. 
Duncan, 23 S.W.2d 91, 324 Mo. 167. 

17 C.J. p 418 note €9. 

52. Mo.—Duncan v. Duncan, supra. 
N.C.—Tyndall v, Tyndall, 119 S.E. 

354, 186 N.C. 272. 

53. N.T.—Sanford v. Getman, 210 N. 
T.S. 682, 213 App.Div. 367, affirming 
206 N.T.S. 865, 124 Misc. 80. 

17 C.J. p 418 notes 69, 70.' 
Common-law marriage 

Where individuals have become 
husband and wife by a common-law 
marriage, the husband’s "inchoate 
dower interest” cannot thereafter be 
taken from him except by voluntary 
contract based on valid consideration. 
—Hafner v. Miller, 252 S.W. 722, 725, 
299 Mo. 214. 

54. Ala.—^Whiteman v. Taber, 83 So. 
595, 203 Ala. 496. 

Ark.—Sadler v. Campbell, 236 S.W. 
588, 150 Ark. 594. 

N.J.—Reese v. Stires, 103 A. 679, 87 
N.J.Eq. 32. 

Tenn.—Shearin v. Shearin, 29 S.W. 
2d 254, 161 Tenn. 172—Day v. Bur¬ 
gess, 202 S.W. 911, 139 Tenn. 559, 
D.R.A.1918E 692. 

17 C.J. p 418 note 69. 
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65. Ala.—^Wells . v. Thompson, 13 
Ala. 793, 48 Am.D. 76. 

Del.—^Doe v. Collins. 7 Del. 128. 
Proof of marriage generally see the 
C.J.S. title Marriage §§ 44, 45, also 
38 C.J. p 1330 note 94-p 1345 note 
97. 

56. Ark.—Sadler v. Campbell, 236 
S.W. 588, 150 Ark. 594. 

Ky.—Chilton v. Chilton, 289 S.W. 275, 
217 Ky. 258, 

Mo.—Souders v. Kitchens, 124 S.W. 

2d 1137, 344 Mo. Ig. 

N.J.—Reese v. Stires, 103 A. 679, 87 
N.J.Eq. 32. 

N.Y.—Shackleton v. Annabel. 206 N. 
Y.S. 446, 210 App.Div. 492—In re 
Charbonneau, 221 N.Y.S. 449, 129 
Misc. 356. 

Tenn.—Shearin v. Shearin, 29 S.W. 

2d 254, 161 Tenn. 172. 

17 C.J. p 419 note 77. 

57. Or.—Hess v. Hess, 91 P.2d 850, 
162 Or. 266. 

Interest dependent on survivorship 

(1) If the Wife predeceases her 
parents and hence acquires no inter¬ 
est in their lands, her husband like¬ 
wise acquires no interest therein.— 
Manning v. Davis, Tex.Civ.App., 256 
S.W. 300. 

(2) Wife, who predeceased her 
grantor, was never actually seized 
and possessed of property so' as to 
entitle her husband to curtesy where 
she received the deed thereto on con¬ 
dition that she survive her grantor 
and that title should not pass until 
death of the grantor.—Sanford v. 
Getman, 210 N.Y.S, 682, 213 App.Div, 
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have either possession or the immediate right of 
possession.^S 

Actual seizin. According to some authorities the 
seizin of the wife must be actual seizin.Howev¬ 
er, actual seizin as a requisite for curtesy does not 
necessarily mean physical possession,^® and under 
certain circumstances the wife may have the requi¬ 
site seizin in fact of her estates of inheritance with¬ 
out having actually occupied the land involved.®^ 
So, the wife has sufficient seizin in fact if one is in 
possession whose possession in law is deemed the 
possession of the wife, she having the legal title 
or if the wife is a cotenant or coparcener, and one 
of her cotenants or coparceners is in amicable pos¬ 
session of the lands.®® On the other hand, a hus¬ 
band will not be entitled to curtesy in lands of the 
wife which were adversely held during coverture,®^ 
or in lands held by her under color of title which 
she had abandoned without animus revertendi.®® 

In many jurisdictions the strictness of the com¬ 


mon-law rule requiring actual seizin has been re¬ 
laxed and such actual seizin held no longer neces¬ 
sary.®® It has been held that actual seizin is not 
necessary in the case of an advowson or a rent,®'^ 
or where entry is prevented by force,®^ or where 
it is impossible to acquire actual seizin.®® It has 
also been held that the rule requiring actual seizin 
applies only when entry is necessary to complete 
the wife’s title, as where she takes as heir, and that 
the rule does not apply where she takes by deed or 
by will.'^® 

Seizin in law. According to the prevailing rule, 
it is now only necessary that the wife be seized 
in law during coverture of her legal estates of in¬ 
heritance, provided that such estates are not ad¬ 
versely held by another.It is generally held un¬ 
necessary for the wife to be actually seized of her 
wild and uncultivated lands not adversely held, sei¬ 
zin in law or constructive seizin without entry be¬ 
ing deemed sufficient 2 some old cases hold to 


367, affirming- 206 N.Y.S. 865, 124 
Misc. SO. 

ItevocatiOB. of devise to wife 

Where land, was devised to the 
wife but the devise later revoked, the 
husband had no "inchoate rigrht of 
dower” therein since his wife was 
never possessed of any legal or equi¬ 
table estate therein.—Grecian v. 
Steele, 227 N.W, 341, 343, 208 Iowa 
1359. 

58. Mo,—Hicks v. Estes, 214 S.W. 
159. 

N.Y.—Sanford v, Getman. 206 N.Y.S. 
,865, 124 Misc. 80, affirmed 210 N.Y. 
S. 682, 213 App.Div. 367. 

Or.—Hess v. Hess, 91 P.2d 850, 162 
Or. 266. 

Interest in possession 

It is necessary that the wife's es¬ 
tate be or become, during coverture, 
an interest in possession.—Hacken¬ 
sack Trust Co. v. Tracy, 99 A. 846, 
86 N.J.Eq. 301. 

59. Ala.—^Whiteman v. Taber, 83 So. 
595, 203 Ala. 496. . 

N.J.—^Weaver v. Patterson, 111 A. 
506, 509, 92 N.J.Eq. 170, citing 

Corpus Juris. 

N.Y.—Sanford v. Getman, 210 N.Y. 
S. 682, 213 App.Div. 367, affirm¬ 
ing 206 N.Y.S. 865, 124 Misc. 80. 

17 C.Jr. p 418 notes 71, 77. 

Curtesy in wife's future estates see 
infra § 11. 

Seizin in fact; in deed 

(1) The wife must have been 
seized "in fact and in deed” to en¬ 
title the husband to curtesy.—San¬ 
ford V. Getman, 210 N.Y.S. 682, 685, 
213 App.Div. 367, affirming 206 N.Y.S. 
865, 124 Misc. 80. 

(2) It is necessary "that seisin 
in deed (less properly styled actual 


seisin) be , obtained.”—^Hackensack 
Trust Co. V. Tracy, 99 A. 846, 849, 86 
N.J.Eq. 301. 

Seizin as trustee 

The naked seizin of the wife of an 
estate held as trustee will not suf¬ 
fice to make the husband tenant by 
the curtesy, although she has the 
beneficial interest in the reversion.— 
Chew V. Southwark, 6 Rawle, Pa., 
160. 

60. N.Y.—Shackleton v. Annabel, 
206 N.Y.S. 446, 210 App.Div. 492. 

61. W.Va.—Bragg v. Wiseman, 47 
S.E. 90, 55 W.Va. 330. 

17 C.J. p 420 note 86. 

62. Ky.~Ellis v. Dittey, 23 S.W. 866, 
94 Ky. 620, 15 Ky.L. 378. 

17 C J. p 420 note 87. 

Term for years does not exclude 
actual seizin of husband and wife, 
whether they receive rent or not, 
since possession of the term is that 
of the reversioner.—Carter v. Wil¬ 
liams, 43 N.C. 177. 

Possession under contract with wife 

A wife, as remainderman, had ac¬ 
tual and legal seizin entitling her 
husband to curtesy where, after 
death of the life tenant, individuals 
resided on the premises involved "un¬ 
der a verbal contract” with her.— 
Shackleton v. Annabel, 206 N.Y.S. 
446, 447, 210 App.Div, 492, 

Potential seizin 

A surviving husband is entitled to 
curtesy in land of his deceased wife 
of which she had only a potential 
seizin during her life; and if she 
had possession by a tenant for years, 
or a right to the present possession, 
it is sufficient, since the effect is 
equivalent to actual seizin.—Sanders’ 
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Bst., 41 Pa.Super. 77—17 C.J. p 420 
note 87 [a]. 

63. Ky.—Decker v. Decker, 265 S. 
W. 483, 205 Ky. 69. 

17 C.J. p 420 note 88. 

Husband joint tenant with wife 
A husband has curtesy, on the 
death of his wife, in her half of real 
estate held in joint tenancy with 
him.—McNeeley v. South Penn Oil 
Co., 44 S.E. 508, 52 W.Va. 616, 62 D. 
H.A. 562. 

64. W.Va.—Calvert v. Murphy, 81 S. 
E. 403, 73 W.Va. 731, 52 D.H.A., 
N.S., 534. 

17 C.J. p 419 notes 77 [a] (1), 78. 

65. Ala.—Vidmt-r v. Lloyd, 63 So. 
943, 184 Ala. 153. 

66. N.C.—Tyndall v. Tyndall, 119 
S.E. 354, 186 N.C, 272. 

17 C.J. p 419 notes 80, 81. 

67. Mo.—Dozier v. Toalson, 79 S.W. 
420, 180 Mo. 546, 103 Am.S.H. 586. 

17 C.J. p 418 note 74. 

68 . tJ.S. — Mercer v. Selden, Va., 1 
How 37, 11 L.Ed. 38. 

69. Pa.—Williams v. Baker, 71 Pa. 
476. 

17 C.J. p 418 note 73. 

70. N.Y.—Carr v. Anderson, 39 N. 
Y.S. 746, '6 App.Div. 6, motion to 
advance on present calendar grant¬ 
ed 55 N.B. 1094, 160 N.Y. 671—Val¬ 
entine V. Hutchinson, 88 N.Y.S. 862, 
43 Misc. 314. 

17 C.J. p 419 note 82, 

71. Mo.—Dozier v. Toalson, 79 S. 
W. 420, 180 Mo. 546, 103 Am.S.R, 
586. 

17 C.J. p 419 note 83. 

72. U.S.—Mercer v. Seldon, Va., 1 
How. 37, 11 L.Ed. 38. 

17 C.J. p 420 note 85. 
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the contrary.73 

§ 5. - Seisin of Husband 

At one time in England seizin of the husband during 
coverture was necessary. 

It was the law of England, at an early day, that 
to entitle a husband to curtesy in his wife^s realty 
after her death, he must have been actually seized 
of the land in her right at some time during cover- 
ture.'^^ 

§ 7. - Birth of Issue 

Birth of lawful issue alive and capable of Inheriting 
is a requisite for curtesy unless statutes otherwise pre¬ 
scribe. The child must be born during the mother’s life¬ 
time but need not be heard to cry. 

Unless otherwise provided by statute, it is nec¬ 
essary for curtesy that there be issue of the mar¬ 
riage,''^ which issue must be lawfuF^ and born 
alive.'^'^ However, it is not necessary that it should 
be heard to cry,'^^ and its independent existence is 


§ 7 

all that is required.'^^ A distinct effort to breathe 
made by the issue after birth and while the umbili¬ 
cal cord is yet uncut is proof that the issue was 
born alive.In the absence of issue, a husband 
has neither an estate by the curtesy initiate nor an 
inchoate right of curtesy in his wife's lands.In 
an action to enforce a right to curtesy, it has been 
held that evidence of the general reputation in the 
wife's family as to whether issue was born alive is 

admissible.^2 

Birth in wife's lifetime. The lawful issue of the 
marriage must be born alive in the lifetime of the 
mother and it is not sufficient that the child was 
alive en ventra sa mere and delivered by Caesarean 
or other operation after the death of the mother.^^ 

Capability of inheriting. The issue in addition to 
being born alive must be capable of inheriting the 
estate of the wife as her heir,^^ although it is not 
necessary that the issue actually inherit.^^ Thus, 
death of the child does not destroy the right of cur- 


73. Ky,—^Neely v. Butler, 10 B, 
Mon. 48—Vanarsdall v. Fauntleroy, 
7 B.Mon. 401. 

17 C.J, p 420 note 84. 

74. N.Y.—Ellsworth v. Cook, 8 Paige 
643. 

17 C.J. p 419 note 80 [c]. 

75. Ala.—^Whiteman v. Taber, 83 So. 
595, 203 Ala. 496. 

N.J.—De Kyne v. Lewis, 139 A. 434, 
436, 5 Isr.J.Misc. 948, citing Corpus 
Juris. 

Tenn.—Shearin v. Shearin, 29 S.W.2d 
264, 161 Tenn. 172. 

17 C.J. p 418 note 69. 

Adoption of child does not create 
the right by curtesy.—Murdock v. 
Murdock, 65 A. 392, 74 N.H. 77. 

76^ Ark.—Sadler v. Campbell, 236 S. 

W. 588, 150 Ark. 594. 

Ky.—Decker v. Decker, 265 S.W. 483, 
205 Ky. 69. 

17 C.J. p 421 note 92. 

Iiegitimation of child 

Where the marriage of parents of 
a bastard legitimates the issue the 
husband is entitled to curtesy.— 
Hunter v. Whitworth, 9 Ala. 965. 

77. Ark.—Sadler v, Campbell, 236 S. 

W. 588, 150 Ark. 594. 

Ky.—Decker v. Decker, 265 S.W. 483, 
205 Ky. 69—Childers v. Kennedy, 
224 S.W. 651, 189 Ky. 179. 

Mo.—Lynch v. Jones, 247 S.W. 123. 
N-J.—-Reose v. Stares, 103 A. 679, 87 
N.J.Eq. 32—Hackensack Trust Co. 
V. Tracy, 99 A. 846, 86 Isr.J.Eq. 
301. 

N.Y.—Sanford v. Getman, 210 N.Y.S. 
682, 213 App.Div. 367, affirming 206 
N.YS. 865, 124 Misc. 80—Shackle- 
ton V. Annabel, 206 N.YS. 446, 210 
App.Div.' 492—In re Mosley's Will, 
247 N.Y.S. 620, 138 Misc. 847— 


In re Charbonneau, 221 N.Y.S. 449, 
129 Misc. 356. 

Or.—Hess v. Hess, 91 P.2d 850, 162 
Or. 266. 

Tenn.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559, L.R.A.1918E 692. 

17 C.J. p 413 note 1, p 421 note 92. 
N.Y.—Sanford v. Getman, 206 
N.Y.S. 865, 124 Misc. 80, affirmed 
210 N.Y.S. 682, 213 App.Div. 367. 

17 C.J. p 421 note 93. 

79. Ark.—^Hicks v. Norsworthy, 4 
S,W.2d 897, 176 Ark. 786. 

17 C.J. p 421 note 94. 

80. Del.—^Doe v. Killen, 10 Del. 14. 
Ky.—Goff V. Anderson, 15 S.W. 866, 

91 Ky. 303, 12 Ky.L. 888, 11 L.R.A. 
825. 

81. N.J,—Riley v. Riley, 113 A. 777, 

92 N.J.Eq. 465. 

Coutlugeut estate iu remainder 

Before birth of issue, a husband 
has a contingent estate in remainder, 
because on the happening of the con¬ 
tingency of issue born alive he would 
have an inchoate right of curtesy, 
and on surviving his wife he would 
be entitled to an estate by the cur¬ 
tesy consummate.—^Riley v. Riley, 
supra. 

82. Del.—Doe v. Killen, 10 Del. 14. 
17 C.J. p 436 note 6. 

BeeXaration ante litem motam 

The declaration of the wife's de¬ 
ceased mother that the wife's child 
was not born alive was properly ex¬ 
cluded where such declaration was 
not shown to have been made ante 
litem motam.—Fleming v. Sexton, 
90 S.E. 247, 172 N.C. 260. 

83. N.Y.—In re Winne, 1 Lans. 508, 
reversed on other grounds 2 Lans. 
21 . , - 


Ohio.—Murdock v. Reed, 1 Disn. 274, 
12 Ohio Dec. (Reprint) 618. 

17 C.L p 421 note 97. 

84. N.Y.—Marsellis v. Thalhimer, 2 
Paige 35, 21 Am.D. 66. 

Reasott for rule 

At the instant of the wife's death, 
the husband is not entitled to cur¬ 
tesy since issue was not born; thus, 
the wife’s estate vested in the child 
while in its mother's womb, and after 
so vesting could not be taken from 
it.—In re Winne, 1 Lans., N.Y., 508, 
reversed on other grounds 2 Lans. 21 
—17 C.J. p 421 note 98 [a]. 

85. Ark.—Sadler v. Campbell, 236 
S.W. 588, 150 Ark. 594. 

Ky.—Decker v. Decker, 265 S.W. 483, 
205 Ky. 69. 

N.J.—Reese v, Stires, 103 A. 679, 87 
N.J.Eq. 32—^Hackensack Trust Co. 
v. Tracy, 99 A. 846, 86 N.J.Eq. 301. 
Or.—Hess v. Hess, 91 P.2d 850, 162 
Or. 266. 

Tenn.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559, L.R.A.1918E 692. 

17 C.J. p 413 note 1, p 421 note 
99. 

“Capable of inheriting” explained 

“The words ‘capable of inheriting' 
are taken from the common law, 
and mean simply that the child shall 
be in the line of inheritance; and if 
the inheritance is in tail male the 
birth of a female child would not be 
sufficient to create the estate, and 
vice versa."—Fleming v. Sexton, 90 
S.E, 247, 248, 172 N.C. 250. 

86. Tenn.—Travis v. Stiz, 185 S.W, 
1075, 135 Tenn. 156, D.R.A.1917A 
671—T^nipleton v. Twitty, 14 S.W. 
435, 88 Tenn. 696. 
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tesy,^*^ even though its death occurs almost immedi¬ 
ately after birth,^^ 

Presumptions, It has been held that there is no 
presumption from the age of spouses and the fact 
that they are separated that the wife will not in 
the future bear the husband a child alive. 

Statutory exceptions. The birth of issue has been 
made unnecessary, by statute, in some jurisdictions 
to give rise to curtesy,^® including curtesy initi- 
ate.^^ However, it has been held that a statute 
abolishing the common-law requirement of issue is 
inoperative with respect to land acquired by the 
wife before its passage, and that as to such land 
the husband has no right of curtesy in the absence 
of issue.^^ 

The effect of statutes limiting the husband’s right 
of curtesy in instances where the wife has issue by 
a former marriage is considered infra § 11 f. 

g S, - Death of Wife 

Death of the wife is sometimes specified as a requisite 


for curtesy; but more precisely, such death is necessary 
only for curtesy consummate. 

In some cases death of the wife during the life¬ 
time of the husband is included as a requisite for 
curtesy, or the husband is said to become a tenant 
by the curtesy on the death of the wife.^^ More 
precisely, however, death of the wife is not neces¬ 
sary for curtesy initiate, but only for curtesy con- 
summate.94 

§ 9 , - Concurrence of Requisites 

The wife must be seized during coverture, but not 
necessarily at the time of birth of issue. 

It is necessary that the wife be seized of the req¬ 
uisite estate during coverture. 95 However, it is not 
necessary that the seizin of the wife should be con¬ 
current with the birth of issue arid it is sufficient 
if the wife, or the husband for the wife, be suffi¬ 
ciently seized before or after the birth, or even aft¬ 
er the death, of issue, if seized during coverture.97 


87. Tenn.—Day v. Burg-ess, 202 S. 
W. 911, 139 Tenn. 559, L.R.A.191SB 
692. 

17 C.J. p 421 note 1. 

88. N.Y.—Sanford v. Getman, 210 KT. 
y.S. 682, 213 App.Div. 367, affirm¬ 
ing 206 N.Y.S. 865, 124 Misc. 80. 

89. Isr.J.— Riley v. Riley, 113 A. 777, 
92 N.J.Ea. 465. 

90. Or.—Hess v. Hess, 91 P.2d 850, 
162 Or. 266. 

In Kentucky, common-law rule giv¬ 
ing curtesy in every case where is¬ 
sue was born alive was in effect be¬ 
fore passage of the married woman’s 
act of 1894; but under such act the 
husband is entitled to the life estate 
therein prescribed without reference 
to birth of issue.—Decker v. Decker, 
265 S.W. 483, 205 Ky. 69. 

In JSTew Jersey, curtesy act re¬ 
moved common-law requirement of 
birth of living issue of marriage as 
condition of inchoate or consummate 
right of curtesy, and vested husband 
with present interest in wife’s estate 
of inheritance in land of which she 
is seized, defeasible on his prede¬ 
ceasing her.—Stabel v. Gertel, 165 A. 
876, 11 N.J.Misc. 247, affirmed 168 A, 
645, 111 K.J.Law 296. 

91. Pa.—Rouse v. Directors of Poor, 
32 A. 541, 169 Pa. 116—McMaster 
V. Negley, 25 A. 641, 152 Pa. 303. 

17 C.J. p 421 note 2. 

92. N.J.—Stabel v. Gertel, 165 A. 
876, 11 N.J.Misc. 247, affirmed 168 
A. 645, 111 N.J.Law 296. 

93. Ala.—Whiteman v, Taber, 83 So. 
595, 203 Ala, 496. 


Ark.—Smith v. Maberry, 229 S.W. 
718, 148 Ark. 216. 

Ky,—Superior Oil Corporation v. Al¬ 
corn, 47 S.W.2d 973, 242 Ky. 814— 
Childers v. Kennedy, 224 S.W. 651, 
189 Ky. 179, 

Mass.—Perkins v. Anderson, 198 N. 
E. 606. 

Mo.—Souders v. Kitchens, 124 S.W. 

2d 1137, 344 Mo. 18. 

N.J.—Reese v. Stires, 103 A. 679, 87 
N.J.Eq. 32. 

N.Y.—Sanford v. Getman, 210 N.Y.S. 
682, 213 App.Div. 367, affirming 206 
N.Y.S. 865, 124 Misc. 80—In re 
Charbonneau, 221 N.Y.S, 449, 129 
Misc. 356. 

N.C.—Stockton v. Maney, 193 S.E. 
137, 212 N.C. 231. 

Or.—Hess V. Hess, 91 P.2d 850, 162 
Or. 266. 

R.I.—Barlow v. Barlow, 140 A. 467, 
49 R.L 117. 

Tenn.—Shearin v, Shearin, 29 S.W.2d 
254, 161 Tenn. 172—Day v. Bur¬ 
gess, 202 S.W. 911, 139 Tenn. 559, 
L.R.A.1918E 692. 

17 C.J. p 413 note 1, p 416 note 
50. 

“Dower*» of husband 
It has been held that on a wife’s 
death a husband was entitled to 
“dower” in the lands owned by her 
at such time and that the children 
inherited their shares subject to 
such “dower.”—Fyfte v. Fyffe, 183 
N.E. 641, 350 Ill. 620. 

94- Ark.—Sadler v. Campbell, 236 
S.W. 588, 150 Ark. 594. 

Mass.—^Nickerson v. Nickerson, 126 
N.E. 834, 235 Mass. 348. 

Mo.—^Duncan v. Duncan, 23 S.W.2d 
91, 324 Mo. 167. 
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N.J.—Plackensack Trust Co. v. Tracy, 
99 A. 846, 86 N.J.Eq. 301. 

17 C.J. p 422 note 5. 

96. Ky.—Chilton v. Chilton, 289 S. 
W. 275, 217 Ky. 258. 

N.J.—Hackensack Trust Co. v. Tra¬ 
cy, 99 A. 846, 86 N.J.Eq. 301. 
N.Y.—Sanford v. Getman, 210 N.Y.S. 
682, 213 App.Div. .367, affirming 

206 N.Y.S. 865, 124 Misc. 80. 

17 C.J. p 418 note 71, p 419 notes 77, 
83. 

Timo of seizin during coverture 

(1) It is sufficient that the wife 
was seized “at any time during cov¬ 
erture.” 

Mo.—Souders v. Kitchens, 124 S.W. 

2d 1137, 1139, 344 Mo. 18. 

N.Y.—Shackleton v. Annabel, 206 N. 
Y.S. 446, 448, 210 App.Div. 492. 

(2) In Oregon, under governing 
statute, it has been held that a non¬ 
resident husband is not entitled to 
curtesy in land of which his wif<^ 
was not seized at her death.—Rieger 
V. Harrington, 203 P. 576, 102 Or, 
603. 

9^ Mo.—Donovan v, Griffith, 114 S, 
W. 621, 215 Mo. 149, 128 Am.S.R. 
458, 20 L.R.A.,N.S., 825, 15 Ann. 
Cas. 724. 

17 C.J. p 420 note 89. 

Birth after conveyance 

Birth of living issue after convey¬ 
ance by a married woman of land 
held by her to her sole and sepa¬ 
rate use entitles her husband to 
curtesy therein.—Comer v. Chamber¬ 
lain, 6 Allen, Mass., 166. 

97. Mo.—Donovan v. Griffith, 114 S. 
W. 621, 215 Mo. 149, 128 Am.S.R. 
468. 20 L.R.A.,N.S., 825, 15 Ann, 
Cas. 724. 

17 C.J, p 421 note 90. 
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§ 10. Property Subject to Curtesy 

Curtesy attaches to the proceeds of the sale of a de¬ 
ceased wife's land where such proceeds retain the char¬ 
acter of realty, but not where they are personalty. 

Where a deceased wife^s land has been sold, the 
husband is entitled to curtesy in the money obtained 
from the sale.^s Thus, if land of which a married 
woman is seized of an estate of inheritance is sold 
in partition or infancy proceedings, her husband’s 
right of curtesy attaches to the proceeds since the 
proceeds retain the character of real estate for such 
purpose.®^ However, where a wife is a beneficiary 
under a will which directs the sale of real estate 
and the distribution of the proceeds of such sale, the 
husband is not entitled to curtesy, since such pro¬ 
ceeds are personalty.^ 

§11. Estates Subject to Curtesy 

a. In general 

b. Equitable estates 

c. Wife’s separate estate 

d. Estates in expectancy, remainder, or 

reversion 

e. Determinable fees 

f. Estate of wife leaving issue of former 

marriage 

g. Ground rents 


a. In G-eneral 

Curtesy attaches to estates of inheritance, but not 
to life estates or mere possessory rights of the wife. 

As a general rule curtesy is incident to estates of 
inheritance only,^ such as estates in fee simple or in 
fee tail.^ If an estate of inheritance becomes vest¬ 
ed in the wife during coverture the husband is en¬ 
titled to curtesy therein, notwithstanding the es¬ 
tate is subject to restrictions and burdens.^ Cur¬ 
tesy attaches to the estate of the wife held by her 
guardian or conveyed to one as her guardian.^ 
Where a wife’s dower interest consists of a share 
in fee of her deceased husband’s property, and she 
later remarries and is survived by her second hus¬ 
band, the surviving second husband is entitled to 
curtesy in such dower.® The husband does not 
have curtesy in realty in which his wife never had 
any beneficial interest."^ The right to curtesy de¬ 
pends on the estate which the wife had in the prop¬ 
erty in her lifetime, and not on the estate which 
her heirs would take by descent.® 

Life estates. The husband is not entitled to cur¬ 
tesy in an estate held by the wdfe for her life.^ 
This rule applies where the wife has an equitable es¬ 
tate for life with remainder in fee to her children,^® 
notwithstanding the reversion of the legal fee goes 
to her should she die without issue her surviving.^^ 


90. Pa.—Deffenbaug-h v. Hess, 74 A. i 
608, 225 Pa. 638, 36 L.R.A.,N.S., 
1099—Clepper v. Livergood, 5 
Watts 113. 

17 C.J. p 429 note 94. 

99. N.J.—Mullen v. Mullen, 129 A. 
749, 98 N.J.Eg. 90. 

Isr.Y.—In re Charbonneau, 221 N.T. 
S. 449, 129 Misc. 356. 

1. N.C.—In re Brogden, 104 S.E. 
177, 180 N.C. 157. 

2 . Mo.—Souders v. Kitchens, 124 S. 
W.2d 11 37, 344 Mo. 18. 

N.J.—Reese v. Stires, 103 A. 679, 87 
N.J.Eq. 32—Hackensack Trust Co. 

V. Tracy, 99 A. 846, 86 N.J.Eq. 
301. 

N.Y.-—Sanford v. Getman, 210 N.Y.S. 
682, 213 App.Div. 367, affirming 206 
N.Y.S. 866, 124 Misc. 80—In re 

Charbonneau, 221 N.Y.S. 449, 129 
Misc, 356. 

17 C.J, p 422 note 6. 

3. Ark.—Sadler v. Campbell, 236 S. 

W. 588, 150 Ark. 594. 

Ky.—Chilton v. Chilton, 289 S.W. 
275, 217 Ky. 258. 

17 C.J. p 413 note 1, p 422 note 5 
[m], p 423 note 8. 

Fee simple absolute or defeasible 
The seizin may be in fee simple, 
absolute or defeasible, or in fee tail. 
—Shackleton v. Annabel, 206 N.Y.S. 
446, 210 Ann.Div. 492, 

25 C.J.S.-4 


4. N.Y.—Young V. Langbein, 7 Hun 
151. 

5. Ky.—Phillips v. Ditto, 2 Duv. 
549. 

R.I.—Nightingale v. Hidden, 7 R.I. 
115. 

6. Iowa.—Blair v. Wilson, 10 N.W. 
327, 57 Iowa 177. 

Curtesy in estates held subject to 
dower see infra this section subdi¬ 
vision d. 

7. Iowa.—Renne v, Tumbleson, 287 
N.W. 839. 

Conveyance to avoid creditors 
Where grantor, without consid¬ 
eration, conveyed property to a mar¬ 
ried woman to escape payment of 
a claim against him, and immedi¬ 
ately on settlement of the claim she 
reconveyed to him, her husband is 
not entitled to curtesy therein, es¬ 
pecially where her husband knew of 
the arrangement and signed deed as 
a witness to his wife's signature.— 
Renne v. Tumbleson, supra. 

8. Or.—Chance v. Weston, 190 P. | 
155, 96 Or. 390. 

9. Mo.—Gray v. Clement, 246 S.W. 
940, 296 Mo. 497. 

17 C.J. p 428 not© 72. 

Power of appointment 

(1) An estate settled on a feme 
covert for life with a power of 
appointment at her death in fee 
does not give her such an estate 
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as will entitle the husband to cur¬ 
tesy if she fails to appoint.—Graves 
V. Trueblood, 1 S.E. 918, 96 N.C. 
495. 

(2) And when she exercises the 
power the husband is not entitled 
to curtesy.—Pool v. Blakie, 53 Ill. 
495. 

Marital rights of husband do not 
attach to property conveyed to wife 
for life, since such rights attach on¬ 
ly to property forming part of wife's 
estate after her death.—^Whitehill v. 
Thiess, 158 A. 347, 161 Md. 657, 79 
A.E.R. 373. 

10, Pa.—Crosson v. O’Donnell, 17 
Pa.Dist. 97. 

17 C.J. p 422 note 6 Li3. 

ZSquitable life estate held created. 

A declaration of trust as to cer¬ 
tain realty was held to give a mar¬ 
ried woman an equitable estate for 
life and hence not to create a right 
of curtesy initiate in her husband 
where, after providing for certain 
benefits to her, including a power of 
appointment during her life or by 
will at her death, it directed a con¬ 
veyance of the realty to her daugh¬ 
ter in the event of a failure to ap¬ 
point.—^Winterbaum v. Deusel, 111 A. 
9, 94 N.J.Law 480, affirming 106 A. 
821, 93 N.J.Law 82. 

11. Pa.—Crosson v. O'Donnell, 17 
Pa.Dist. 97. 
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ness the part of ‘'Queen of the Night” in Mozart’s 
“Zauberflote,” much of which lies abnormally high. 
Even where not written, singers of Italian opera have 
often introduced elaborate and wonderful cadenzas 
for the purposes of display, and these, although not 
tolerated in opera of the most exalted kind, may still 
be frequently heard. 

Nowadays little of this kind of music is written for 
the voice, so far as opera is concerned. The work 
required of the modern operatic singer is more 
dramatic by nature, and makes demands upon 
technique of a different order. 



VI. POTPOURRI 


Opera and Politics—“Lohengrin” in Paris—Opera Non-lucra- 
tive to the Composer—Jenny Lind’s Contract—Modern 
Fees—Royalties—Librettists—Metastasio and Scribe—The 
Prima Donna—Stories of Singers and Composers. 

TV T OW and again it happens that opera rubs shoulders 
•*“ ^ with politics, and acquires some importance in 
the affairs of nations. Lulli’s power at court in the 
days of Louis XIV was notorious, and none too 
generously exercised so far as his fellow-musicians 
were concerned. But influence with monarchs, such as 
that which he acquired, is rarer now, and less powerful 
than in those earlier days. Lulli profited by the royal 
favor bestowed on him, but some great composers 
have been less fortunate. 

Cherubini, for instance, was detested by the great 
Napoleon, who lost no opportunity of inflicting slights 
upon him. Cherubini’s sympathies were clearly mani¬ 
fested in his “Water Carrier” opera, as on the side of 
revolution, but distinctly contrary to the excesses to 
which it often led. So enraged were some ruffians 
with him that he was in 1794 dragged out of his house, 
marched through Paris, and finally compelled to pro¬ 
vide music for the pleasure of his captors. Napoleon 
frequently called him into his presence in order to 
praise other composers, suggesting that he compared 
unfavorably with them. When Cherubim replied 
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d* Estates in Expectancy, Remainder, or Reyer- 
sion 

Curtesy does not attach to a wife's future estate ex¬ 
pectant on a freehold estate, such as a life estate, which 
did not end during coverture. 

The husband cannot be tenant by the curtesy of a 
remainder or reversion of his wife expectant on an 
outstanding particular freehold estate, such as a life 
estate, which did not terminate during coverture 
and this doctrine applies as well to equitable as to 
legal estates,^® Where the wife is heir in fee to 
real estate subject to the dower or homestead of her 
mother, the husband will not have curtesy in such 
estate if the mother is living at the death of his 
wife;^"^ and he will not have curtesy in such estate 
even after the death of the mother.^® However, 
the right of quarantine of a widow before dower 
is assigned will not bar curtesy and the hus¬ 
band has the right to curtesy where a life estate and 
the immediate reversion unite in a married woman 
during coverture,^^ as where a life tenant releases 
or surrenders his estate to a married woman who 
owns the remainder. 


e. Determinable Tees 

A husband has no right of curtesy in an estate limited 
on an event which would terminate the estate at common 
law. However, curtesy attaches to a conditional fee; and 
the death of issue will not bar curtesy in an estate sub¬ 
ject to defeat on the death of the wife without issue. 

If the wife’s estate of inheritance be on a limita¬ 
tion by the happening of which the estate of the 
wife is terminable at common law, the husband will 
not be tenant by the curtesy where such estate is 
terminated during the life of the wife.^^ However, 
the curtsey of a husband attaches to a fee condi¬ 
tional in the wife;®^ notwithstanding the condition 
has happened on which the limitation over in favor 
of other parties takes effect. 

Failure of issue. When the wife’s estate.is sub¬ 
ject to be defeated only in the event of her death 
leaving no issue, the husband is entitled to curtesy 
in the estate if issue has been born capable of in¬ 
heriting the estate,although there was no issue 
alive at the time of the wife’s death.56 Even though 
the issue of a married woman predeceased her, the 


,45. Ky.—Moore v, Newsom, 50 S.W. 

2d 945, 244 Ky. 333. 

Mo.—Hicks V. Estes, 214 S.W. 159. 
N.J.—Weaver v. Patterson, 111 A. 
506, 609, 92 N.J.Eq. 170, citing 
Corpus Juris. 

N.C.—Gilley v. Geitner, 110 S.E. 61, 
182 N.C. 714. 

Or.—Hess v. Hess, 91 P.2d 850, 162 
Or. 266. 

Pa.—-Kohl V. Keyler, 110 A. 239, 266 
Pa. 622—In re Williams’ Estate, 2 
Pa.Dist. & Co. 633, 18 Schuylkill 
Leg.Rec. 256. 

Tenn.—Shearin v. Shearin, 29 S.W. 

2d 254, 161 Tenn. 172. 

17 C.J. p 418 note 71 [a], p 425 note 
41. 

Beasou for rule 

“In order to give a right by the 
curtesy in the wife’s lands It is not 
sufficient that the wife was seized 
of an estate of inheritance therein 
during the coverture. She must also i 
have had a right to the present pos¬ 
session of the freehold."—Landis v. 
Marsh, 32 Ohio Cir.Ct. 399, 401—17 
C.J. P 425 note 41 [a]. 

Statutory life estate 

Under a statute abolishing cur¬ 
tesy and giving a surviving husband 
a life estate in all his wife’s prop¬ 
erty, the husband has been held en¬ 
titled to such statutory life estate 
in a remainder owned by his wife 
subject to a life estate, notwith¬ 
standing his wife predeceased* the 
life tenant.—Snyder v. Jones, 69 A. 
118, 99 Md. 693. 

Kusbaud’s ''dower’’' right; lease 
Under Illinois law, a husband has 
no “dower" in a remainder subject 
to a life estate; hence, a lease exe¬ 


cuted by a husband on certain lands 
was held a nullity.—Carter Oil Co. v. 
McQuigg, D.C.Ill., 27 P.Supp. 182, 
191, affirmed, C.C.A., 112 P.2d 275. 

46. Pa.—Chew v. Southwark, 5 
Rawle 160. 

17 C.J. p 426 note 42. 

47. Conn.—Ward v. Ives, 54 A. 730, 
76 Conn. 598. 

Pa.—Freas v. Shuman, 64 Montg.Co. 
257. 

Tenn.—Shearin v. Shearin, 29 S.W.2d 
254, 161 Tenn. 172. 

17 C.J. p 426 note 47. 

In Missouri, in an early case, a 
wife who predeceased her mother 
was held seized in law during cover¬ 
ture of a reversion, and her hus¬ 
band, therefore, entitled to curtesy, 
even though the wife's mother still 
had dower in the land at the time 
of the wife’s death.—McKee v. Cot¬ 
tle, 6 Mo.App. 416. 

48. N.T.—Howells v. McGraw, 90 
N.Y.S. 1, 97 App.Div. 460. 

49. Ill.—Mettler v. Miller, 22 N.E. 
529, 129 Ill. 630. 

Power never assigned 
Under a statute providing that the 
widow may remain on the premises 
without being charged with rent un¬ 
til her dower is assigned, where dow¬ 
er is never assigned, but she re¬ 
mains in possession of the property, 
a husband of a daughter who dies, 
leaving issue, in the lifetime of her 
mother, is not entitled to curtesy in 
such property.^—Carpenter v. Garrett, 
75 Va. 129. 

50. N.Y.-^Tayloe v. Gould, 10 Barb. 
388, 
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51. Ark.—O’Connell v. Sewell, 87 S. 

W.2d 985, 191 Ark. 707. 

17 C.J. p 426 note 45. 

52- N.Y.—Harvey v. Brisbin, 38 N. 

E. 108, 143 N.Y. 151. 

Pa.—McMasters v. Negley, 25 A. 641, 
152 Pa. 303. 

17 C.J. p 426 note 49, note 64 [a] 

( 2 ). 

53. S.C.—Odom V. Beverly, 10 S.E. 
835, 32 S.C. 107—Withers v. Jen¬ 
kins, 14 S.C. 697. 

Tenn.—Crumley v. Deake, 8 Baxt. 
361. 

17 C.J. p 426 note 60, 

54. Tenn.—Crumley v. Deake, supra. 
17 C.J. p 426 note 61. 

55. Ala.—Carter v. Couch, 47 So. 
1006, 157 Ala. 470, 20 L.R.A.,N.S., 
858. 

17 C.J. p 427 note 55. 

Issue unnecessary under statute 
Where land was devised to a mar¬ 
ried woman subject to being defeat¬ 
ed if she died without leaving issue, 
it was held that the surviving hus¬ 
band was entitled to curtesy in the 
devised lands on the wife dying with¬ 
out leaving issue, in view of a stat¬ 
ute providing that, notwithstanding 
the failure of issue, a husband shall 
have a prescribed curtesy in all land 
wherein his wife has such an estate 
as could be inherited by issue.— 
Cooper’s Adm’r v. Clarke, 240 S.W. 
361, 192 Ky. 404. 

56. Ky.—^W ebb v. First Baptist 
Church, 13 S.W. 362, 90 Ky. 117, 
11 Ky.L. 926. 

Peath. of issue in tall 

“It is well settled in respect to 
estates tail that although the issue 
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husband has been held entitled to curtesy where 
such married woman was an infant having an es¬ 
tate in land determinable in the event of her dying 
under age and without issue,as well as where 
land was devised to her, her heirs and assigns for¬ 
ever, subject to the limitation that if she should 
die without issue the land should be sold by the 
executors and the proceeds distributed.^^ 

Springing use or executory devise. If the wife’s 
estate of inheritance is limited over by way of a 
springing use or executory devise by which her orig¬ 
inal estate is determined before its natural expira¬ 
tion, and a new estate substituted in its place, the 
seizin and estate which the wife had are sufficient 
to entitle her husband to curtesy.59 

f. Estate of Wife Leaving Issue of Former 
Marriage 

Curtesy is not defeated by the wife leaving issue of 
a former marriage unless statutes provide that the share 
in her estate of such former issue shall not be subject 
to curtesy. 

In the absence of statute to the contrary, the 
husband’s right to curtesy attaches to all his wife’s 
land on the birth of living issue of the marriage, 
although the wife leaves issue of a former mar- 
riage.^^' However, under a statute providing that 
if the wife leaves issue of a former marriage her 
land shall descend to them discharged of the sec¬ 
ond husband’s right as tenant by the curtesy, such 
husband is not entitled to curtesy in that part of 
his wife’s' estate which descends to the former is¬ 
sue;®^ but his curtesy rights attach to the interest 


of any surviving children of the second marriage.®^ 
Under a statute abrogating curtesy in the interest in 
a wife’s estate of her issue by a former marriage, 
it has been held that the husband has no curtesy in 
land which would have descended to the former is¬ 
sue had she died intestate,®^ and that hence the hus¬ 
band has no curtesy in such land even though the 
wife did not die intestate and under her will the 
former issue actually take nothing.®^ 

g. G-round Rents 

Curtesy attaches to a wife's ground rent estate where 
ground rent Is considered a rent service; but a remainder 
in a ground rent will not support curtesy if an intervening 
life estate continues until the wife's death. 

Where ground rent is considered as rent service, 
the husband may become tenant by the curtesy of 
a ground rent estate of his wife,®® provided there 
is seizin in the wife, or at least potential seizin;®® 
but there can be no tenancy by the curtesy of a re¬ 
mainder or reversion vested in the wife in the 
ground rent estate if an intervening life estate 
therein continued until her death.®'^ 

§ 12. Bar, Release, or Forfeiture 

a. In general 

b. Devise by wife 

c. Release by husband 

d. Deed, mortgage, or lease by wife 

e. Deed or lease by husband 

f. Joint conveyance or mortgage by 

spouses 

g. Divorce or separation 

h. Misconduct of husband 


in tail fail by the death of the child 
or children in the lifetime of the 
wife, whereby her estate at her death 
is at an end, yet the husband takes 
curtesy, the same being a right in¬ 
cident to such an estate.”—Holden 
V. Wells, 31 A. 265, 267, 18 R.I. 802 
—17 C.J. p 423 note 8. 

57. Va.—Taliaferro v. Burwell, 4 
Call 321, 8 Va. 321. 

17 C.J. p 426 note 52. 

58. Pa.—Buchannan v. Shefter, 2 
Yeates 374. 

17 C.J. p 427 note 55 [a], 

59. R.I.—Holden v. Wells, 31 A. 265, 
18 R.I. 802. 

17 C.J. p 426 note 54. 

So held as to husband^s right of 
“dower” 

Ill.—Beaty v. Calliss, 128 N.E. 547, 
549, 294 Ill. 424. 

60. Ill.—Carpenter v. Davis, 72 Ill. 
14. 

N.C.-—Norton v. McDevit, 30 S.E. 24, 
122 N.C. 755. 

17 C.J. p 427 note 60. 


61. Mich,—Hathon v. Lyon, 2 Mich. 
93, 

Wis.—Kingsley v. Smith, 14 Wis. 360. 

Application of statute to previously 
acquired land 

Such a statute applies to lands ac¬ 
quired by the wife prior to the stat¬ 
ute as well as to land acquired by 
her thereafter, where, at the time of 
such statute, there was no issue of 
the second marriage and the husband, 
therefore, had no vested right of cur¬ 
tesy initiate; and the statute is ap¬ 
plicable to such land, even though at 
the time of its passage birth of is¬ 
sue vfas unnecessary for curtesy 
to a “surviving” husband,—Denny v. 
McCabe, 35 Ohio St. 576. 

Adopted or illegitimate issue 

(1) “Issue by a former marriage” 
under such statutes does not include 
an adopted child by a former mar¬ 
riage.—Clark V, Harlan, Ohio Prob. 
106. 

(2) Neither does it include illegiti¬ 
mate issue of the wife, notwithstand¬ 
ing illegitimates are given the gen¬ 
eral right to inherit from their moth¬ 
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er.—Bruner v. Briggs, 39 Ohio St. 
478. 

62. Wis.—Kingsley v. Smith, 14 
Wis. 360. 

Basis of rule 

This rule constitutes a partial re¬ 
turn to the theory of the common 
law which grounds curtesy on the 
father’s legal obligation to support 
his own children.—Tilden v. Barker, 
40 Ohio St. 411. 

63. Ohio.—Tilden v. Barker, supra. 

64. Ohio.—Tilden v. Barker, supra— 
Clark V. Harlan, Ohio Prob. 106. 

65. Md.—A. S. Abell Co. v. Fire¬ 
men's Ins. Co., 49 A. 334, 93 Md. 
596. 

Nature of estate in the ground rent 
see the C.J.S. title G-round Rents 
§ 2, also 28 C.J. p 835 note IT—p 
842 note 83. 

66. Pa.—Chew v. Southwark, 5 
Rawle 160. 

67- Pa.-^Chew v. Southwark, supra. 
28 C.J. p 850 note 26. 

Estates in remainder or reversion 
generally see supra this section 
subdivision d. 
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enormous amount swallowed up in the fees paid to 
the singers. Handel paid Seiiesino 1400 guineas for 
the season in 1731, and even allowing for the greater 
value of money in those days, that is a comparative!} 
small amount. Here, for example, is the contract 
made by Jenny Lind with Lumley, the London 
manager, in 1846 (far less liberal, by the way, than 
such a singer would receive to-day) : 

‘‘i. An honorarium of 120,000 francs (£4800) for 
the season (April 14th-August 20th, 1847). 

^‘2. A furnished house, carriage, and pair of horses. 

V3. A sum of £300 should she desire to have a 
preliminary holiday in Italy. 

‘‘4. Liberty to cancel the engagement should she 
feel dissatisfied after her first appearance. 

‘*5. An agreement not to sing elsewhere for her 
own emolument.” 

(See Jenny Lind’s vastly more remunerative deal¬ 
ings with P. T. Barnum, as related in the section on 
“Vocal Music and Musicians,” Chapter X.) 

It generally happens that a singer commands higher 
fees for private than for public singing, the advantage 
of the latter being as a rule a guaranteed number of 
appearances. Farinelli, for example, the chief singer 
engaged by the noble faction that set up in opposition 
to Handel in 1734, received only £1500 per annum, 
but his private engagements made up his income to 
£5000 a year—a large one at that date. This singer 
afterward visited the court of Philip V of Spain; that 
monarch was suffering from mental depression, from 
which nothing aroused him until the advent of Farinel- 
K. The Queen was so delighted to see her royal spouse 
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jurisdictions to be invalid as against public policy,Si 
it is generally held that the husband may release his 
curtesy or statutory dower right in his wife’s es- 
tate.S2 A contract for the release of curtesy must 
show clearly that it was intended to have that ef¬ 
fect,S3 and in some cases the intent to bar curtesy 
has been held not sufficiently manifested,S4 Such 
rights may be released by written postnuptial con¬ 
tract based on a valuable consideration,35 or by an 
antenuptial contract made in consideration or in 
contemplation of marriage but in any event there 
must be some consideration for the release.37 It 
has been held that the husband releases his curtesy 
where he and his wife agree each to release to the 
other all interest in any real estate which the other 
possessed at the time of their marriage.38 An ordi¬ 
nary deed of conveyance by the husband to the 
wife does not release or bar the husband’s curtesy 
in the property conveyed,33 and it has also been held 
that separation agreements setting apart a portion 
of the wife’s property for her use do not cause a 
forfeiture of the husband’s curtesy.3<^ 

d. Deed, Mortgage, or Lease by Wife 

Under married women’s acts a wife may defeat or 
burden curtesy by conveyance, mortgage, or lease; but 
she cannot do so where not authorized by statute or by 
the conveyance under which she holds. An antenuptial 


conveyance or mortgage will bar curtesy except where 
executed secretly on the eve of her marriage. 

Where a married woman is. authorized by statute 
to deal widi her property as if unmarried, she may 
by a conveyance entirely defeat her husband’s right 
of curtesy therein, or may burden it with mortgages, 
leases, or contracts in relation thereto but, ex¬ 
cept where the power is given by statute or by the 
conveyance to the wife, she cannot by conveying or 
mortgaging her property bar her husband’s right of 
curtesy without his consent.®^ In order that the 
husband’s consent may be effective to bar the right 
of curtesy, it must be given in the manner and form 
required by statute.33 Under the construction of 
some married women’s acts, a conveyance by the 
wife does not bar curtesy consummate unless the 
husband joined in the deed.34 An attempt by a 
wife to evade her husband’s marital rights in her 
estate after death by so acquiring property as to pre¬ 
serve up to death everything that complete owner¬ 
ship would give, and disposing in advance of the 
estate after death, may be defeated by the husband 
as a fraud on him and his rights.35 

Antenuptial conveyance or mortgage by wife. 
Where the wife’s land was mortgaged before mar¬ 
riage, her surviving husband has been held dowable 
only out of the surplus remaining after satisfaction 


81. Or.—Chance v. Weston, 190 P. 
165, 96 Or. 390—McCrary v. Blg- 
gers, 81 P. 356,« 46 Or. 465, 114 
Am.S.R. 882. 

82. Ill.—^liUttrell V. Boggs, 48 N.E. 
171, 168 Ill. 361. 

17 C.Or. p 432 note 38. 

83. N’.J.—Shannon v. Watt, Ch., 99 
A. 114. 

Pa.-—In re Arnold, 94 A. 1076, 249 
Pa. 348. 

17 C.J. p 437 note 19. 

Clear intention required to exclude 
curtesy in wife's separate estate 
see supra § 11 c. 

84. Va.—-Powell v. Tilson, 170 S.E. 
760, 161 Va. 318. 

17 C.J. p 432 note 40. 

85. Ill.—Weinehrod v. Rohdenburg, 
176 N.E. 379, 343 Ill. 318. 

Ck> 2 i 8 ideratiou held valid 
Contract by husband releasing to 
wife right of dower in realty in 
consideration of release from pay¬ 
ment of money due under decree for 
separate maintenance is based on 
valid consideration.—^Weinebrod v. 
Rohdenburg, supra. 

88. Iowa.—^Pinn v. Grant, 278 N.W. 
226, 224 Iowa 627. 

W.Va.—Bramer v. Bramer, 99' S.E. 
' 329, 84 W.Va. 168. 

17 C.J. p 432 note 39. 
l^stexLce Df agree3ne;at at wife’s 
death 

An antenuptial agreement, to bar 


the husband of his rights in his 
wife’s property must be shown to 
have been in existence at the time 
of the wife’s death.—Graves v. 
Wakefield, 64 Vt. 313. 

87. Pa.—In re Arnold, 94 A. 1076, 
249 Pa. 348. 

17 C.J. p 432 note 38 [d]. 

83. Ill.—Luttrell V. Boggs, 48 N.E. 

171, 168 Ill. 361. 

17 C.J. p 433 note 41. 

89. Alaska.—^In re McCarty, 3 Alas¬ 
ka 242. 

Curtesy in wife’s separate estate 
created by husband see supra § 
11 c. 

90. .Va.—^Booley v. Baynes, 10 S.E. 
974, 86 Va. 644. 

91. Mo.—Brook v. Barker, 228 SW. 
805, 287 Mo. 13. 14 A.L.R. 347. 

N.J.—Winterbaum v. Duesel, 106 A. 
821, 93 N.J.Law 82, affirmed 111 A. 
9, 94 N.J.Law 480. 

Tenn.—Cobb & Wife v. Sanders, 1 
Tenn.App. 326. 

17 C.J. p 432 note 29. 

Statutory abolition or modification 
of curtesy see supra § 2. 

92. N.J.—^Hackensack Trust Co. v. 
Tracy. 99 A. 846, 86 N.J.Eq. 301. 

17 C.J- p 432 note 32. 

Tenant by curtesy initiate must 
join in the execution and acknowl¬ 
edgment of a deed in order to con¬ 
vey the legal title.—Clay v, ^ayer, 
. 46 S.W. 167, 144 Mo. 376. 

ss: 


Subscription of deed by husband 
Wife's deed, in which husband was 
not made a party, did not convey 
husband's right of curtesy, although 
husband subscribed.—^Wright v. Pell, 
105 A 20, 90 N.JJEJq. 11; 

Statute requiring consent; when ap¬ 
plicable 

A statute providing that no con¬ 
veyance by the wife without the 
husband’s consent shall prejudice 
his right to dower, if otherwise en¬ 
titled thereto, was held applicable 
only to attempts to bar those dower 
rights which have already attached. 
—^Kaminskas v. Cepauskis, 17 N.E. 
2d 558, 369 Ill. 666, affirming 12 N. 
E.2d 218, 293 Ill.App. 273, and 12 N. 
E.2d 221, 293 Ill.App. 626. 

Husband’s note as consideration for 
conveyance 

A husband who did not join in a 
deed is not barred of curtesy by the 
fact that his wife received as the 
consideration for the land a note 
held by the grantee against the hus¬ 
band; and in ejectment by the hus¬ 
band as tenant by the curtesy evi¬ 
dence as to such consideration is not 
admissible on behalf of the grantee. 
—Houck V. Ritter, 76 Pa. 280. 

93. Pa.—^Houck V. Ritter, supra. 

94. Mo.—^Moseley v. Bogy, 198 S.W. 
847. . 

17 C.J. p 432 note 36. 

95. Md.—Whitehill v. Thless, 158 A 
347. 161 Md* 667. 79 AL.R. 373. 
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of the mortg-age.^^ A husband has no rights in 
land which the wife sold by executory contract be¬ 
fore marriage, even though she did not convey the 
legal title until after marriage.®'^ However, curte¬ 
sy cannot be defeated by a woman’s secret antenup¬ 
tial conveyance on the eve of her marriage of prop¬ 
erty which her intended husband knew her to own.^^ 
Where a deed of a woman to her intended husband 
executed before her marriage is annulled, the hus¬ 
band’s curtesy in the property conveyed is not af- 
fected.^^ 

e. Deed or Lease by Husband 

At early common law a feoffment by a tenant by 
curtesy forfeited bis estate. At present a conveyance 
in fee or a lease by him causes no forfeiture, but merely 
passes his interest. 

While at early common law a feoffment by the 
tenant by curtesy forfeited his estate,^ now a con¬ 
veyance in fee or a lease by the tenant does not 
work a forfeiture but simply conveys or leases his 
interest in the estate.^ It has been held, however, 
that a husband’s conveyance of land in ignorance 
of his wife’s interest therein did not release his dow¬ 
er right.3 

f. Joint Conveyaoice or Mortgage by Spouses 

Even though a joint conveyance or mortgage is de¬ 
fective as to the wife, such conveyance bars curtesy or, 
in the case of a mortgage, to the extent of such mort¬ 
gage. 


A joint conveyance or mortgage of the wife’s es¬ 
tates made by the husband and wife will bar the 
husband’s curtesy in the estates conveyed, or in the 
case of a mortgage, to the extent of the mortgage,^ 
although the conveyance or mortgage be defective 
as to the wife.^ In the case of purchase-money 
mortgages executed jointly by the spouses, the hus¬ 
band has been held entitled to curtesy only in the 
equity of redemption, and not in the whole estate 
in the land.^ A husband who joins in a conveyance 
by his wife of her interest in some of her land does 
not thereby relinquish his right to curtesy in her 
other lands.Where a married woman seized of an 
estate tail joined her husband in conveying it to 
another for a nominal consideration and for the 
mere purpose of barring the entail, and she died 
thereafter but before it was reconveyed to her, the 
land was held liable to her husband’s curtesy.^ 

g. Divorce or Separation 

An absolute divorce generally terminates a husband's 
right to curtesy unless such right has vested. A divorce 
a mensa et thoro does not ordinarily defeat curtesy. If 
statutes prescribe the effect of a divorce or separation on 
curtesy, rights as to curtesy are determined by such 
statutes. 

Unless otherwise provided by statute, it is a gen¬ 
eral rule that an absolute divorce terminates a hus¬ 
band’s right to the curtesy as effectively as if he 
were dead;^ at least where such right has not vest- 


96. Ohio.—Pelton v. Smith, 26 
Ohio Cir.Ct.,N.S., 271. 

97. Ky.—Liockart v. Kentland Coal 
& Coke Co., 207 S.W. 18, 182 Ky. 
673. 

98- Ill.—Freeman v. Hartman, 45 
Ill. 57, 92 Am.B. 193. 

17 C.J. p 432 note 33. 

99. Or.—Gilmore v. Burch, 7 Or. 374, 
33 Am.R. 710. 

1. Ala.—^Wells v. Thompson, 13 Ala. 
793, 48 Am.B. 76. 

Me.—French v. Rollins, 21 Me. 372. 
17 C.J. p 433 note 45. 

2. W.Va.—Arnold v. Bunnell, 26 S. 
E. 359, 42 W.Va. 473. 

17 C.J. p 433 note 46. 

Effect of conveyance by tenant pur¬ 
porting’ to pass fee see infra § 
15. 

Quitclaim deed 

A husband may waive his cur¬ 
tesy by executing a quitclaim deed. 
—Costo'n V. Portland Trust Co., 278 
P. 586, 131 Or. 71, rehearing denied 
282 P. 442, 131 Or. 71. 

3- Ill.—Farrand v. Long, 66 K.E. 
313, 184 Ill. 100. 

4. Ky.—Decker v. Decker, 265 S.W. 
483, 205 Ky. 69. 

Tenn.—Hull v. Hull, 202 S.W. 914, 
139 Tenn. 572. 


Wis.—McLean v. McLean, 199 N.W. 
459, 184 Wis. 495. 

17 C.J. p 430 notes 8 [d], 10 Cej, 
[ej, p 433 note 49. 

Joint conveyance to trustee for 
wife's benefit 

Husband was entitled to curtesy 
in lands of which wife died seized, 
notwithstanding that lands were con¬ 
veyed in fee simple by husband and 
wife as tenants by entirely to trus¬ 
tee for life in lieu of maintenance 
and support.—Schmidt v. Gardner, 
184 A. 624, 120 N.J.Eq. 235. 

5. Ky.—Welch v. Chandler, 13 B. 
Mon. 420. 

D efe ctive acknowledgment 

A deed to a wife's lands which was 
executed by her and her husband be¬ 
fore passage of a married woman’s 
act, although defectively acknowl¬ 
edged as to her, passes the husband's 
right of possession during his"^ life. 
—Wells V. Egger, 259 S.W. 437, 303 
Mo. 26—Rowell v. Bowen, 214 S.W. 
142, 279 Mo. 280, set aside and 

cause reinstated April 1, 1920, case 
reargued May 10, 1920, and on Ma.y 
18, 1920, former opinion again 

adopted. 

6. W,.Va.—Gilkison v. Gore, 91 S. 
E. 395. 
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Husband joining as surety 

Husband who signed purchase 
money note and mortgage on wife’s 
land as surety was held entitled to 
curtesy in whole of realty and not 
merely in the equity of redemption. 
—Barlow v. Barlow, 140 A. 467, 49 
R.I. 117. 

In Olilo, under a statute giving a 
husband a prescribed dower interest 
in all realty of which his wife was 
seized, it has been held that where 
the spouses execute a purchase-mon¬ 
ey mortgage or a mortgage to a 
third person who supplies the pur¬ 
chase money, and the land is sold to 
pay the wife's debts, the husband’s 
dower interest must be based on the 
entire proceeds of the sale and not 
merely on the residue remaining 
after satisfying the mortgage.—Sny¬ 
der V. Bickley, 18 Ohio App. 439. 

7. Ky,—Decker v. Decker, 266 S.W. 
483, 205 Ky. 69. 

8. Pa.—Pierce v. Hakes, 23 Pa, 
231. 

9. isr.j. —Block V. P. & G. Realty Co.f 
124 A. 372, 96 N.J.Eq. 159. 

Va.—Jones v. Kirby, 135 S.E. 676, 
146 Va. 109. 

17 C.J. p 433 note 54. 
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ed;^^ and this is true notwithstanding he had le¬ 
gal justification for absenting himself from his wife 
before their divo-rce.^i In the absence of statutory 
regulation, it is held that the husband’s right to cur¬ 
tesy is not lost if it vested prior to the granting of 
the divorce.^2 It has been held that the general 
rule does not prevail as against a purchaser at an 
execution sale of a husband’s estate of curtesy pri¬ 
or to the divorce, or as against a grantee of the 
husband who obtained title prior to the divorce 
but this has been denied, and divorce has been giv¬ 
en the same effect as the husband’s death would 
have had in such cases.Where the effect of di¬ 
vorce on the right of curtesy is regulated by stat¬ 
ute, the husband’s curtesy rights after divorce are 
determined by the statutory provisions.^® 

Separation. In the absence of statute, curtesy is 
not barred where the divorce is simply a mensa et 
thoro, since the marriage relation is not thereby 
completely severed.^*^ A statute giving a married 
woman living separately from her husband power 
to convey her interest in lands as if unmarried has 
been held merely to give her the right to convey her 
interest subject to whatever curtesy interest the 
husband may have;^^ and hence, notwithstanding 
such statute, where, even while separated, she con¬ 
veys an estate of inheritance without her husband 


joining, the land conveyed is still subject to the 
husband’s right of curtesy if he survives her and is¬ 
sue is born.19 Such a statute would not in any 
event cut off a husband’s right of curtesy where the 
statute by its terms is confined to separations un¬ 
der court decree, and the separation involved is not 
shown to have been under such a decree. 

h. Misconduct of Husband 

In the absence of statute a husband will not lose 
his right to curtesy by treason or adultery; but in some 
jurisdictions desertion, failure to support, or abandonment 
will cause forfeiture of his curtesy. 

A husband’s right to the curtesy is not forfeited 
by the commission of treason during the wife’s life¬ 
time and after issue born;^! nor, in the absence of 
statute, by his adultery.^^ In some jurisdictions 
willful and malicious desertion,^^ failure to sup¬ 
port,^4 or abandonment of the wife^^ will work a 
forfeiture of the husband’s curtesy. In New York 
where a married man having children capable of 
inheriting was sent to prison for life and his wife 
married again and he was subsequently pardoned 
he was held not entitled to curtesy in lands of which 
his wife thereafter died seized.2® In Pennsylvania 
a decree granting a wife a feme sole trader certifi¬ 
cate will bar the husband from any right of curte- 
sy.27 


10. Ill.—Seuss V. Schukat, 192 N.E. 
668, 358 Ill. 27, 95 A.L.K. 1461. 

11. W.Va.—Campbell v. Switzer, 82 
S.B. 319, 74 W.Va. 509, 

12. Ill.—Meacham v. Bunting, 41 N. 

E. 175, 156 Ill. 686, 4-7 Am.S.R. 
239, 28 L.R.A, 618—Pinneo v. 

Goodspeed, 104 Ill. 184. 

13. Tenn.—Gillespie v. Worford, 2 
Coldw. 632—Ames v. Norman, 4 
Sneed, 683, 70 Am.D. 269. 

14. Tenn.—^Aiken v. Suttle, 4 Lea 
103. 

15. Ala.—Boykin v. Rain, 28 Ala. 
332, 65 Am.D. 349. 

Del.—Townsend v. Griffin, 4 DeL 440, 
17 C.J. p 433 note 68. 

16. Ill.—Meacham v. Bunting, 41 N. 
E. 175, 166 Ill. 586, 47 Am.S.R. 239, 
28 L.R.A. 618. 

Mo.—Doyle v. Rolwing, 65 S.W. 316, 
165 Mo. 231, 88 Am.S.R. 416, 55 L. 

R. A. 332—Schuster v. Schuster, 6 

S. W. 259, 93 Mo. 438. 

N.Y.—Renwick v. Renwiok, 2 N.Y.L. 

Obs. 381, 10 Paige 420. 

N.C.—Arrington v. Arrington, 9 S.E. 

200, 102 N.C. 491. 

17 CJ. p 434 note 59. 

17. W.Va.—Hartigan v. Hartigan, 
64 S.E. 726, 66 W.Va. 471, 131 Am. 
S.R. 973, 17 Ann.Cas. 728. 

17 C.J. p 434 note 62. 


ConstitTitionality of statute chaaigizig 
rule 

Statute permitting wife procuring 
divorce from bed and board to con¬ 
vey property as if feme sole, if con¬ 
strued as destroying husband’s es¬ 
tate by curtesy, is not unconstitu¬ 
tional.—Sbaife v. McKee, 148 A. 37, 
298 Pa. 33, appeal dismissed Scaife 
V. Scaife, 50 S.Ct. 459, 281 U.S. 771, 
74 L.Ed. 1177, and McKee v. Scaife, 
50 S.Ct. 459, 2'81 U.S, 771, 74 L.Ed. 
1178. 

Cfirtesy not forfeited under marital 
agreement 

Where husband and wife live sepa¬ 
rately through marital agreement by 
which the wife releases her husband 
from contributing to her support, his 
curtesy rights are not forfeited.— 
Petition of Brown, 28 Del.Co. 385. 

18. N.j.—^iiollander v. Abrams, 132 
A. 224, 99 N.J.Eq. 264, affirmed 134 
A. 742, 100 N.J.Bq. 298. 

18. N.J.—Mullen v. Mullen, 129 A. 
749, 98 N.J.Eq. 90. 

20. N.J.—Schmidt v. Gardner, 184 

A. 624, 120 N.J.Eq: 236. ' 

21. Pa.—^Pemberton v. Hicks, 1 
Binn. 1. 

22. Ala.—Wells V. Thompson, 13 
Ala. 793, 48 Am.D. 76. 

17 C.J. p 434 note 65. 

In Illinois 

(1) A husband is debarred by stat¬ 
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ute of his dower when he voluntari¬ 
ly leaves his wife and commits adul¬ 
tery.—Stock V. Mitchell, 96 N.E. 
1076, 252 Ill. 630. 

(2) Neither adultery without vol¬ 
untary leaving nor voluntary leaving 
without adultery bars dower rights 
under such statute; and the word 
“leave,*' in the statute implies will¬ 
ful departure with intent to remain 
away, not temporary absence with 
intention of returning.—Landreth v. 
Casey, 173 N.E. 84, 340 Ill. 619. 

23. Pa.—Weller v. Weller, 62 A. 859, 
213 Pa. 265. 

17 C.J. p 434 note 67. 

Abuse of wife 

The husband does not lose cur¬ 
tesy by abuse of his wife, unless it 
is shown that he willfully neglected 
or refused to provide for her or de¬ 
serted her.—Moninger v. Ritner, 104 
Pa. 298—^Lease v. Ensminger, 6 Pa. 
Super. 329. 

24. Pa.—In re Kvist, 100 A, 523, 256 
Pa. 30. 

17 C.J. p 434 note 68. 

25- W.Va.—Shumate v. Shumate, 90 
S.E. 824. 

17 C.J. p 434 note 69. 

26. N.y.—Glielmi v. Glielmi, 131 N. 
Y.S. 373, 72 Misc. 511. 

27. Pa.—In re Browarsky, 97 A. 91, 
252 Pa. 35. 

IT CJ. p 434 note 7L ' 
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In determining' whether a husband left or aban¬ 
doned his wife within the meaning of a statute bar¬ 
ring a husband’s rights in her property for such 
abandonment, the intention of a husband leaving his 
wife must be gathered from the acts of the par¬ 
ties.It is proper to allow in evidence admissions 
by the wife tending to prove that a desertion was 
not willful and malicious, Proof as to the con¬ 
duct of the husband and wife at or about the time 
of the alleged desertion, is also aJmissible.^^ In 
Pennsylvania an order of the quarter sessions on 
a husband for his wife’s maintenance was held ad¬ 
missible in an action by him to enforce his right to 
curtesy, to prove that he had deserted her and had 
failed voluntarily to provide for h*er support but 
while such evidence is strong, it is not conclusive.^2 

i. Debts of Wife 

The liabilfty of a wife's realty for her debts is sub¬ 
ject to the husband’s right of curtesy in some jurisdic¬ 
tions, but not in others. 

The real property of a married woman is in some 
jurisdictions liable for her debts freed from the 
right of curtesy,but in others the liability of her 
realty for her debts is subject to this right.^^ 

j. Estoppel or Waiver 

The right of curtesy may be lost by estoppel or 
waiver. A tenant by the curtesy who acts as guardian 
for his children in connection with their rig-hts in the 


land does not necessarily estop himself thereby from as¬ 
serting his curtesy rights. 

Curtesy may be barred by conduct amounting to 
an estoppel,as where a man marries a woman 
with notice that she had made a binding contract 
to convey her land;^^ but acquiescence by a husband 
in the conveyance of his deceased wife’s land, when 
he did not know that he had any interest therein, 
does not preclude him from afterward asserting his 
rights by curtesy against the purchaser.^'^ It has 
been held that a husband estops himself from claim¬ 
ing dower rights in property of his wife by leasing 
the same from her heirs before assignment of his 
dower rights and it has also been held that an 
agreement of separation, while not enforceable in 
law, if performed by both parties, may be pleaded 
as a complete equitable estoppel by her children in 
a suit by him to recover curtesy in property acquired 
after separation and with the wife’s own means.^^ 
So, too, it has been held that, where a wife after the 
birth of heirs sells her separate property in the ab¬ 
sence of her husband, and he afterward joins with 
her in disposing of property purchased with the pro¬ 
ceeds, he estops himself from setting up any rights 
in the first property which he might have under his 
curtesy initiate.^^ Where a wife’s lands are sold in 
a creditor’s suit against her, it has been held that 
her husband did not waive his right to curtesy, or 
perform an act inconsistent with such right, by join¬ 
ing with the purchaser in signing purchase-money 


Order "barring* curtesy on grant of 
certificate 

An order directing that the hus¬ 
band should lose his right as tenant 
by curtesy is proper when granting a 
certificate to the wife as a feme sole 
trader pursuant to statute authoriz¬ 
ing such certificate, under certain cir¬ 
cumstances, for failure to support.— 
In re Bremer, 123 A. 857, 279 Pa. 405. 

28. Ill.—Landrelh v. Casey, 173 N. 
E. 84, 340 Ill. 519. 

29. Pa.—Bealor v. Hahn, 11 A. 776, 
117 Pa. 169—Hart v. McGrew, 11 
A. 617, 8 Pa.Cas. 505. 

SO. Pa.—Weller v. Weller, 62 A. 869, 
213 Pa. 265. 

17 C.J. p 436 note 12. 

31- Pa.—Bealor v. Hahn, 11 A. 776, 
117 Pa. 169. 

32. Pa.—Hahn v. Bealor, 19 A. 74, 
132 Pa. 242. 

33S. Neb.—Miller v. Hanna, 131 N. 
W. 226, 89 Neb. 224, Ann.Cas.l912C 
573. 

17 C.J. p 434 note 72. 

Sale of wife's estate for debts 
Curtesy is defeated by a sale of 
the wife’s estate under legal process 
for the wife's debts. 

Miss.—Stewart' v. Ross, 50 Miss. 776. 


Pa.—Collins v. Large, 3 A. 433, 1 Pa. 
Cas. 249. 

Iiien or general debts 

(1) In West Virgmia curtesy is 
subject to lien debts, but not to the 
wife’s general debts.—Gilkison v. 
Gore, 91 S.E. 395. 

(2) In Virginia curtesy consum¬ 
mate is subject to the liens of the 
husband’s creditors acquired during 
the coverture, in preference to the 
general liens of the wife’s creditors 
on her real estate.—Browne v. Bock- 
over, 4 S.E. 745, 84 Va. 424. 

34. Mo.—Myers v. Hansbrough, 100 
S.W. 1137, 202 Mo. 495. 

17 C.J. p 435 note 73. 

Judgment creditors of wife 

On the death of the wife leaving 
husband and children, the husband's 
estate by the curtesy is superior to 
the right of her judgment creditors. 
—Hampton v. Cook,’ 42 S.W. 535, 64 
Ark. 353, 62 Am.S.R. 194. 

35. Ky.—Moore v. Newsom, 50 S. 
W.2d 945, 244 Ky. 333. 

17 C.J. p 431 note 28 [a], p 435 note 
77. 

Permission to reside on and improve 
land 

A tenant by the curtesy consum¬ 
mate was held to have surrendered 
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his interest to his daughter, a mar¬ 
ried woman, whore he permitted her 
and her husband to take possession 
of the land as a home, improve it, 
and pay tstxes thereon, notwithsta,nd- 
ing’ there was no express surrender, 
abandonment, or gift by him to her. 
—O’Connell v. Sewell, 87 S.W.2d 085, 
191 Ark, 707. 

Acceptance of ^proceeds in partition 
action 

An acceptance by a tenant by the 
curtesy who was not a party to a 
partition action, of the portion of the 
proceeds of the sale awarded to him, 
would estop him to assert the curtesy 
interest thereafter.—Carson v. Hccke, 
222 S.W. 850, 282 Mo. 580. 

36. Mass.—Dooley v. Merril, 104 N. 
E. 346, 216 Mass. 500. 

37. Ky.—Dotson v. Merritt, 132 S. 
W. 181, 141 Ky. 155. 

17 C.J. p 435 note 77 [b]. 

38. Ill,—Hoisen v. Heisen, 34 N.E. 
597, 145 Ill. 658, 21 L.R.A. 434. 

39. Mo.—McBreen v. MriBreen, 55 S. 
W. 463, 154 Mo. 323. 77 Am.S.R. 
758, overruling Shaffer v. Kugler, 
17 S.W. 69S, 107 Mo. 58. 

40. Tenn.—Bryant v. Freeman, 18S 
S.W. 731, 134 Term. 160, Ann.Cas. 
1917B 111, 

17 C.J. p 433 note 51-52. 
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notes^^ or by leasing a portion of the lands from 

the purchaser.^2 

Tenant by curtesy acting as guardian, A tenant 
by the curtesy who has acted as guardian of minors 
having an interest in the land is not thereby es¬ 
topped from asserting his curtesy rights if he has 
done nothing operating to their prejudice or caus¬ 
ing them to alter their condition.^S So, a father 
who was guardian of his children and also tenant 
by the curtesy in certain lands, and who joined in a 
deed conveying the children’s interest in the land, 
was nevertheless held entitled to curtesy from the 
proceeds received by him as their guardian where 
he was ignorant at the time of the sale of his in¬ 
terest in the land;^^ and he is not precluded from 
asserting such right on the settlement of his guard¬ 
ianship account, where there was no judicial ad¬ 
mission or finding against his curtesy in the statu¬ 
tory proceeding wherein the land was sold,^^ or 
where there has been no loss of evidence, or change 
of conditions, or intervening rights of others,'^® 

k. Adverse Possession and Limitations 

Curtesy may be barred by adverse possession, as 
where the husband after his wife's death falls to assert 
his rights for the statutory period of limitations. 

Curtesy may be barred by adverse possession for 
the period of limitations,^'^ although it has been held 
that, when a husband has made no relinquishment of 
his right to curtesy, he cannot be barred during his 
wife’s Hfetime by the statute of limitations t«it 
failure to assert the right of curtesy for the statu¬ 
tory period of limitation after the wife’s death will 
bar a recovery.'*^ 


§ 13, Rights, Lriabilities, and Remedies of 
Tenant 

a. Rights and remedies in general 

b. Liabilities in general 

a. Eights and Remedies in General 

A tenant by curtesy has the ordinary rights of a life 
tenant, such .as the right to the rents and profits. He has 
an insurable interest. Where statutes give him a pre* 
scribed share of the land, such share must be estimated 
according to the land's quantity, quality, and vafue. 

A tenant by the curtesy is entitled to exercise the 
same rights in the reasonable enjoyment of his es¬ 
tate as may be exercised by any tenant for life.®^ 
A surviving husband is not ordinarily entitled to 
anything by reason of his dower rights until such 
rights have been set off or otherwise ascertained in 
a proper action.51 The husband’s dower may be 
allotted in one or more parcels exclusively, instead 
of in each separate tract owned by the wife, where 
statutes so provide.52 A husband’s possible right of 
curtesy in his wife’s interest in a fund raised by 
the involuntaiy sale of her land by process of 
law,53 Qj. by sale of her land in partition proceed¬ 
ings,54 is not to be defeated by payment of the fund 
to her without the husband’s consent; and the fund 
should be conserved so as to be available to meet 
the husband’s estate by the curtesy therein, if it ever 
becomes consummate.56 

Income from property. The rents and profits de¬ 
rived from the wife’s estate subject to the husband’s 
curtesy belong to the husband absolutely;5’^ but he 
has no right to such rents and profits until his dower 


41. Va.—Powers v. Sutherland, 160 
S.B. 57, 157 Ya, 336. 

42. Va.—^Powers v. Sutherland, su¬ 
pra. 

43. Ark.—O’Connell v. Sewell, 87 S. 
W.2d 985, 191 Ark. 707. 

44. W.Va.—Roberts v. Crouse, 108 
S.B. 421, 89 W.Va. 16. 

45^ W.Va.—Roberts v. Crouse, su¬ 
pra. 

46. W.Va.—Roberts v. Crouse, su¬ 
pra. 

47. Me.—^Witham v. Perkins, 2 Me. 
400. 

N.C.—Childers v. Bumgarner, 53 N.C. 
297. 

17 C.J. p 435 note 82. 

Possession of textant in common 
A tenant by the curtesy of an un¬ 
divided portion of land who leaves 
it in the possession of another ten¬ 
ant in common whose occupancy was 
no ouster does not thereby forfeit his 
right to curtesy.—^Witham v. Perkins, 
% Me. 400. 

48. Iowa.—Hurleman v. Hazlett, 7 
N.W, 600, 55 Iowa 256. 


49. Ky.—Thomas v. Hughes, 26 S.W, 
591, 15 Ky.L. 792. 

17 C.J. p 435 note 84. 

50. Ala.—Jenkins v. Woodward Iron 
Co., 194 Ala. 371. 

Ill.—Armstrong v. Wilson, 60 Ill. 226. 

51. Ohio.—Huffman v. Huffman, 11 
3Sr.E.2d 271, 67 Ohio App. 33. 

linterest 

A husband's dower consummate 
does not entitle him to interest pend¬ 
ing assignment of his dower.—Huff¬ 
man V. Huffman, supra. 

52. Ky.—Bradley v. Bllingsworth, 
258 S.W. 661, 201 Ky. 837. 

5a N.J.—Riley v. Riley, 118 A. 777, 
92 N.J.Eq. 466. 

54. N.J.—Mullen v. Mullen, 129 A. 
749, 98 N.J.Bq. 90. 

55. N.J.—Riley v. Riley, 113 A. 777, 
92 N.J.Eq. 466. 

Disposition of proceeds of snle 

Where husband will not accept 
gross sum in lieu of will curtesy, 
proceeds of sale in partition of wife’s 
estate in land must be invested, and 
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income paid to her during their joint 
lives, and to husband during his life, 
if he survives her; and this result 
is not affected by a statute permit¬ 
ting an estate by the curtesy to he 
sold by court decree and a certain 
sum paid or invested in satisfaction 
thereof, where the statute is held to 
apply only to curtesy consummate.— 
Mullen V. Mullen, 129 A. 749, 98 N.J. 
Eq. 90. 

56- Mo.—Miller v. Proctor, 49 S.W. 

2d 84, 330 Mo. ’43. 

17 C.J. p 429 note 92-93. 

Income from proceeds of sale 

The proceeds of a sale of the land 
take the place of the land, and the 
tenant by the curtesy is entitled to 
the whole income during his life. 
N.T.—In re Camp, 27 K.E. 799, 126 N. 

y. 377, reversing 10 N.Y.S. 141. 

Pa.—^Deffenhaugh v. Hess, 74 A. 608, 
225 Pa. 638, 36 L.R.A.,N.S., 1099. 
Death of wife before act abolishing 
curtesy 

A husband was held entitled, as 
tenant by the curtesy, to appropriate, 
the rent of his wife’s realty where 
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§ 13 

rigrhts have been ascertained. 

Valuation of curtesy. Under a statute providing 
that a husband shall be allowed as his dower a pre¬ 
scribed share of his wife’s land, such share must 
be estimated according to the quantity, quality, and 
value of the land.®^ In determining the husband’s 
share, the rental value of the land is unimportant 
except as it bears on the value of the land.^^ In 
ascertaining the value of the wife’s realty for the 
purpose of computing the interest of a tenant by 
the curtesy, the value of coal lying in unopened 
mines should be deducted;^® but the value of the 
timber on the land should not be deducted where the 
value of the land would be increased by cutting the 
timber.®^ 

Insurance. The tenant by the curtesy has an in¬ 
surable interest in the property.®^ Unless the policy 
provides otherwise, fire insurance procured by a 
tenant by the curtesy does not inure to the benefit of 
the remaindermen of the property and land pur¬ 
chased by him with the proceeds of such a policy 
belongs to him in fee, free of any claims of such 
remaindermen.®^ 

b. Liabilities in (General 

A tenant by the curtesy has the ordinary liabilities 
of a life tenant. As a general rule, he must pay taxes 
and interest. Assessments for permanent improvements 
must be ratably apportioned between himself and the 
remaindermen. 

The tenant by the' curtesy is, as to the estate, un¬ 


der the same liabilities as any other life tenant.®® 
Being entitled to possession by virtue of an estate 
in his own right, he is not liable for rent.®® The 
tenant by the curtesy must pay ordinary taxes and 
any amounts required to redeem from a tax sale 
for such taxes.®"^ Assessments for permanent im¬ 
provements must be ratably and equitably appor¬ 
tioned between the tenant by the curtesy and the 
remaindermen.®® As a rule the permanent improve¬ 
ments made by the husband, as tenant by the cur¬ 
tesy belong to the wife’s estate,®® but there is au¬ 
thority to the contrary.'^® 

As a general rule, a tenant by the curtesy must 
pay mortgage interest, at least on a mortgage in 
which he joined.'^^ Where a foreclosure is brought 
about by failure of a tenant by the curtesy to pay 
his own obligation, a purchase at the foreclosure 
sale by such tenant, even through a third party, 
inures to the benefit both of the remaindermen and 
himself, so that he still has only a life estate by 
the curtesy and this- is so notwithstanding the 
remaindermen pay no part of the purchase price on 
the foreclosure sale.*^® However, where a tenant by 
the curtesy failed to pay mortgage interest because 
of his financial inability so to do, and where the 
foreclosure for nonpayment of interest was neither 
suggested nor instituted by, nor due to any fault of, 
such tenant, it was held that when he subsequently 
purchased the land, he acquired it personally, and 
not as trustee for the remaindermen.'^^ 


she died before passage of an act 
abolishing curtesy.—^Alcorn v. Al¬ 
corn, 35 S.W.2d 1027, 183 Ark. 342. 

Curtesy initiate gave the husband 
control of the profits of his wife’s 
lands.—Day v. Burgess, 202 S.W. 911, 
139 Tenn. 559. L.R.A.1918E 692. 

57- Ohio.—Huffman v. Huffman, 11 

K.B.2d 271, 57 Ohio App. 33, 

17 C.J. p 429 note 92-93 [b]. 

sa. Ky.—Bradley v. Ellingsworth, 

258 S.W. 661, 201 Ky. 837. 

Award of money under statute 

(1) Under governing statute a sur¬ 
viving spous6 seeking value of dower 
in partition suit was entitled to such 
sum as court found to be just value 
of his dower right calculated on 
American Experience Tables of Mor¬ 
tality, but without interest.—Huff¬ 
man V. Huffman, 11 N-.E.2d 271, 57 
Ohio App. 33. 

(2) In New Jersey, under statute, 
a wife may convey her land without 
incompetent husband’s concurrence 
on forfeiting to husband’s estate por¬ 
tion of price equal to present value 
of husband’s curtesy.—In re German, 
147 A. 814, 105 N.J.Eq. 351, affirmed 
German v. Homan, 152 A. 919, 107 N. 
J.Eq. 181. 


59. Ky.—Bradley v. Ellingsworth, 
268 S.W. 661, 201 Ky. 837. 

Net income 

The fact that a part of the wife’s 
land produced a small net income 
during a year or two was held wholly 
unimportant.—Bradley v. Ellings¬ 
worth, supra. 

60. Va.—Bond v. Godsey, 39 S.E. 216, 
99 Va. 664, 

17 C.J. p 429 note 96 [a]. 

Mining rights and royalties see infra 
§ 17. 

61. Va.—Bond v. Godsey, supra. 

62. Pa.—Harris v. York Mut. Ins. 
Co., 50 Pa. 341. 

63. N.C.—Stockton v. Maney, 193 S. 
E. 137, 212 N.C. 231. 

64. N.C.—Stockton v. Maney, supra. 
65u Vt—Wilder v. Wilder, 72 A. 203, 

82 Vt. 123. 

17 C.J. p 429 note 2. 

66. Ky.-—Voss v. Stortz, 197 S.W. 
964, 177 Ky. 641. 

67- Ark.—^Hicks v. Norsworthy, 4 S. 

W.2d 897, 176 Ark. 786. 

Acquisition of tan certificate and tan 
title 

Tenant by curtesy could not, 
through third party, acquire tax cer¬ 
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tificate and tax title in derogation 
of rights of remaindermen, and his 
acquisition of such tax title would 
operate merely to discharge lien for 
taxes which it was his duty to pay. 
—Perszyk v. Milwaukee Electric Ry. 
& Light Co., Wis., 254 N.W. 753, 93 
A.L.R. 395. 

66. Ark.—Hicks v. Norsworthy, 4 S. 
W.2d 897, 176 Ark. 78$. 

69. Tenn.—Marable v. Jordan, 5 
Humphr. 417, 42 Am.D. 441. 

17 C.J. p 429 note 99. 

70. Pa.—^In re Kelsey, 5 A. 447, 113 
Pa. 119, 57 Am.R. 444. 

17 C.J. p 429 note 1. 

71. Wis.—McLean v. McLean, 199 N. 
W. 459, 184 Wis. 495. 

17 C.J. p 429 note 2 [a], p 430 note 
10 [b]. 

Where value of property does not 
exceed amount of mortgage, it has 
been said that it may well be doubted 
whether the tenant must pay mort¬ 
gage interest.—Kullman v. Cox, 60 
N.E. 744, 167 N.Y. 411, 53 L.R.A. 844. 

72. Mo.—Souders v. Kitchens, 124 S. 
W.2d 1137, 344 Mo. 18. 

73. Mo.—Souders v. Kitchens, supra. 

74. N.Y,—Kullman v. Cox, 60 N.E. 
744, 167 N.Y. 411, 63 L.R.A. 844. 
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A wealth of amusement may be derived from the 
daily papers, and in our time impresarios, in one 
country or another, often seem to be the most perse¬ 
cuted persons in the world. Opera has its worries 
and troubles, but to those who love it it is a constant 
source of refreshment and of artistic joy. 
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§ 16 

I 16. - Right to Commit or Permit Waste 

The tenant by the curtesy must keep the premises in 
repair and is iiabSe for waste. As a general rule, he can¬ 
not cut growing timber except to maintain improvements 
or for other necessary purposes connected with the land. 

The tenant by the curtesy is liable for waste 
caused by his acts or those of his lessee.®^ A ten¬ 
ant by the curtesy has no right to cut growing tim¬ 
ber except to maintain improvements on the prop¬ 
erty and for other necessary purposes in connection 
therewith but this rule has been said to be sub¬ 
ject to important modifications.^^ A tenant by the 
curtesy is bound to keep the premises in repair.^^ 

§ 17 . - Mining Rights and Royalties 

The husband may work mines already opened, but 
may not open new mines. He is entitled to royalties from 
mines opened during the lifetime of his wife. 

The husband is entitled to work mines already 
opened, although the surface belongs to another 
but new mines cannot he opened.^^ However, the 
husband has curtesy in the mineral even though no 
mine has been opened on the land, and hence where 
he joins with the remaindermen in a sale of the 
land, including the mineral therein, he is entitled to 
curtesy in the entire proceeds. 

. Royalties. It has been held that the husband is 
entitled as tenant by the curtesy to royalties accru¬ 
ing from mines opened and operated during the 
lifetime of, and under lease from, his wife.^^ 


§18. Rights and Remedies of Creditors 

An inchoate right of curtesy can be sold on an execu¬ 
tion sale under a judgment against both spouses, but 
not under a judgment against one alone. Where a hus¬ 
band is indebted to his wife’s estate, his curtesy in a 
fund arising out of her realty will be applied to payment 
of the debt. 

It has been held that a husband’s inchoate right 
of curtesy can be sold on an execution sale under a 
judgment against both his wife and himself.^^ So, 
an execution sale of her separate realty under such 
a judgment will convey all the right, title, and inter¬ 
est of both in the realty, including his inchoate right 
of curtesy.^® However, an inchoate right of curte¬ 
sy cannot be sold under a judgment against either 
spouse alone.9^ The conveyance of a wife’s sepa¬ 
rate estate in which the husband joins is free from 
any claims of his creditors based on his inchoate 
right of curtesy. 9 7 The husband’s curtesy in a fund 
in court arising out of the wife’s realty will be 
applied to the payment of a debt due from the hus¬ 
band to the wife’s estate. 

§ 19 . - Of Tenant by Curtesy 

Unlecs statutes otherwise provide, curtesy is liable 
for the tenant's debts. Purchasers at an execution sale 
acquire an estate for his life unless defeated by divorce. 
A husband’s inchoate right of curtesy cannot be reached 
by his creditors. 

Curtesy,according to the decisions of the 


86. Miss.—Learned v. Ogden, 32 So. 
278, 80 Miss. 769, 92 Am.S.R. 621. 

17 C.J, p 429 note 4. 

Extraction of oil 

He has no power to convey the 
right to a lessee to extract oil from 
the land, and a lease executed by him 
purporting to convey such right is 
void.—Barnsdall v. Boley, C.C.W.Va., 
119 F. 191. 

ATithori 2 atiou to another 

Tenant by the curtesy may not au¬ 
thorize another by any form of con¬ 
veyance to commit waste.—^Potomac 
Dredging Co. v. Smoot, 69 A. 507, 108 
Md. 54. 

87. Ky.—Decker v. Decker, 265 S.W. 
483, 205 Ky. 69, 

17 C.J. p 429 note 4 [a] (l)-(3). 

88. Ya.—Bond v. Godsey, 39 S.E. 
216, 99 Va. 564. 

Xiaches 

Where tenant by the curtesy cut 
growing limber, but his children slept 
on their rights for many years, equi¬ 
ty would not require him to account 
for value of timber, especially where 
he sold it and used the proceeds for 
the benefit of some of the children.— 
Decker v. Decker, 265 S.W. 483, 205 
Ky. 69. 

89. Conn.—Rose v. Hays, 1 Root 244. 
N.J.—In re Steele, 19 N.J.Kq. 120, 


90. Pa.-—Rankin’s Appeal, 16 A. 82, 
2 L.R.A. 429. 

91. Pa.—Deffenbaugh v. Hess, 74 A. 
608, 225 Pa. 638, 36 L.R.A.,N.S., 
1099. 

W.Ya.—Williamson v. Jones, 27 S. 
E. 411, 43 W.Ya. 562, 64 Am.S.R. 
891, 38 L.R.A. 694. 

17 C.J. p 429 note 96. 

Mine considered, as open on wife's 
death 

Where coal land is leased by a 
wife for the purpose of mining and 
removing coal, and no mine is ac¬ 
tually opened on it until after her 
death, as to the right of her husband 
to curtesy in the royalty of such 
mine, it will be considered as open 
at the time of the wife’s death.— 
Alderson v. Alderson, 33 S.E. 228, 
46 W.Ya. 242. 

92. Pa.—Deffenbaugh v. Hess, 74 A. 
608, 225 Pa. 638, 36 L.R.A.N.S., 
1099. 

93. Ky.—Caudil v. Wagoner, 212 S. 
W. 422, 184 Ky. 381. 

17 C.J. p 429 note 98. 

94. N.J.—^Hopper v. Gurtman, 8 A. 
2d 376, 17 N.J.Misc. 289. 

95. N.J.—Hopper v. Gurtman, su¬ 
pra. 

98. N.J.—^Hopper v. Gurtman, su¬ 
pra. 


97. N.J.—Bucci V. Popovich, 115 A. 
95, 93 N.J.Eq. 121, affirmed 116 A. • 
923, 93 N.J.Eq. 511. 

98. Pa.—Lewis’ Estate, 2 Pa. 668. 
Set-off against curtesy 

Debts of a tenant by the cur¬ 
tesy to an estate subject to curtesy 
should be set off against his interest. 
—Richardson v. Trubey, 88 N.E. 
1008, 240 Ill. 476. 

Interest on proceeds from sale of 
wife’s lands 

Where a husband’ is indebted to 
the estate of his deceased wife, he 
is not entitled as tenant by the cur¬ 
tesy to receive the interest on a 
fund arising from the sale of the 
wife’s lands until the indebtedness 
has been extinguished.—In re Lewis, 
13 Pa.Co. 191. 

99. Mo.—^Wells V. Egger, 259 S.W. 
437, 303 Mo. ,26. 

Attachment of curtesy see Attach¬ 
ment § 78h. 

Fraudulent conveyance of curtesy 
see the C.J.S. title Fraudulent 
Conveyances, § 27, also 27 C.J. p 
436 notes 1-11. 

Judgment lien against curtesy see 
the C.J.S. title Judgment § 478, 
also 34 C.J. p 593 notes 66-70. 
Mechanic’s lien against curtcsy see 
the C.J.S. title Mechanic’s Liens 
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courts, including both the estate of curtesy initi- 
ate^ and the estate consummate,2 is as a general rule 
liable for the debts of the tenant and may be reached 
and sold by his creditors on execution or other prop¬ 
er process. However, statutes may prescribe other¬ 
wise with respect to curtesy initiate^ or curtesy con¬ 
summate.'* The purchaser succeeds to the rights of 
the tenant, and acquires an estate in the property 
for the life of the husband,^ unless defeated by di¬ 
vorce.® The tenant by the curtesy is not able to de¬ 
feat this right of his creditors by a disclaimer,^ in 
the absence of any statute enabling him so to do.® 
A judgment against the tenant by the curtesy initi¬ 
ate binds his estate in the wife’s lands which have 
been ordered to be appraised in proceedings in par¬ 
tition but which have not been accepted or sold at 
the date of the recovery of the judgment.^ A hus¬ 
band’s inchoate right of curtesy cannot be reached 
by his creditors.!® Under a statute permitting the 
wife of an incompetent to convey her land on for¬ 
feiting to his estate a sum based on bis curtesy in¬ 
terest, the sum so ^forfeited is Kable for’‘his debts.!! 

§ 20. - Of Wife 

An Inchoate right of curtesy cannot be sold under a 
Judgment against the wife alone. 

A husband’s inchoate right of curtesy cannot be 
sold under a judgment against the wife alone.!^ 


§ 21 

The effect of the wife’s debts on the husband’s 
right of curtesy is considered supra § 12 i. 

§21. Actions by or against Tenant by Cur¬ 
tesy 

a. In general 

b. Parties 

c. Burden of proof 

a. In G-eneral 

As a general rule, a tenant by curtesy may bring 
an action to recover possession, for trespass, and in some 
cases for an accounting of rents. Where his wife owned 
an undivided Interest he can maintain partition; but 
where she owned the entire tract he cannot maintain 
partition against the remaindermen. 

Unless otherwise prescribed by statute, a tenant 
by the curtesy may bring an action to recover pos¬ 
session of his wife’s real property embraced in his 
estate,!® an action for trespass,!^ or a bill to per¬ 
petuate evidence of his title resting exclusively in 
the knowledge of certain witnesses.!5 A tenant by 
the curtesy may also sue in equity for an account¬ 
ing of the rents and value of the real estate where 
his right to possession and use of the property as 
tenant by the curtesy is clear under well-settled le¬ 
gal principles.!® A bill for an assignment of curte¬ 
sy is demurrable as no such proceeding is known to 
the law;!"^ ^ut where by statute the husband is giv- 
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§ 16, also 40 C.J. p 62 notes 33, i 
34. 

1. Tenn.—^Day v. Burgess, 202 S.W. 
911, 139 Tenn. 559, L.R.A.1918E 
692. 

17 C.J, p 430 no*.e 8. 

Fund, produced by sale 
When the real estate of the wife 
in which the husband has a life es¬ 
tate as tenant by the curtesy initiate 
is sold under a de<5ree in partition, 
the creditors of the husband may, 
by a creditors' bill, reach his in¬ 
terest in the fund produced by the 
sale.^Bllsworth v. Cook, 8 Paige, 
643. 

2. W.Va.—First Nat. Bank v. God¬ 
frey, 117 S.E. 680, 94 W.Va. 1, 30 
A-I..R. 1054. 

17 C.J. p 430 note 10. 

Expenses of last illness and fimeral 
Where credit was not extended to 
the husband for the expenses of the 
wife's last illness and funeral, but 
rather to her estate, the husband’s 
interest in the proceeds of his wife's 
real estate is not subject to deduc¬ 
tion therefor.—Shuey v, Lambert, 
102 N.E3.T50, 53 Ind. 567. 

3. Ark.—^Hampton v. Cook, 42 S.W. 
635, 64 Ark. 353, 62 Am.S.R. 194. 

Del.—Evans v. Lobdale, 11 Del. 212, 
•22 Am.S.R. 358. 

17 C.J. p 430 note 9. 


4. Conn.—Sill v. White, 26 A. 396, 
62 Conn. 430, 20 L.R.A. 321. 

17 C.J. p 431 note 11. 

5. D.C.—^National Metropolitan Bank 
V. Hitz, 12 D.C. 111. 

isr.Y. —Schermerhorn v. Miller, 2 Cow. 

439. 

Pa.—Gamble's Est., 1 Pars.Eq.Cas. 
489. 

6. Del.—Townsend v. Griffin, 4 Del. 

440. 

Divorce or separation as affecting 
curtesy see supra § 12g. 

7- Conn.—^Watson v. Watson, 13 
Conn. 83. 

D.C.—^National Metropolitan Bank v. 

Hitz, 12 D.C, 1111. 

Settlement of estate on wife 
A settlement by the husband of 
his estate by the cUrtesy initiate on 
the wife will not be valid against 
his creditors.—^Wickes v. Clarke, 8 
Paige, N.Y., 161. 

8. Iowa.—Shields v. Shields, 24 Iowa 
298.^ 

N.C.—-'Teague v. Downs, 69 N.C, 280. 
17 C.J. p 430 note 9 [e], p 431 note 
16. 

9. Pa.—^Lancaster County Bank v. 
Stauffer, 10 Pa: 398. 

10. N.J.—Bucci V. Popovich, 116 A. 

95, 93 N.J.Eq. 121, affirmed 116 A. 
923, 93 N.J.Eq. 511—Hopper v. 
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Gurtman, 8 A.2d 376, 17 N.J.Misc. 
289. 

11. N.J.—In re German, 147 A. 814, 
105 N.J.Eq. 351, affirmed German 
V. Homan, 152 A. 919, 107 N.J.Eq. 
181. 

12. N.J.—^Hopper v. Gurtman, 8 A. 
2d 376, 17 N.J.Misc. 289. 

13. Ill.—Jacobs V. Rice, 33 Ill. 369. 
N.H.—Costello V. Grand Trunk R. 

Co., 47 A. 265, 70 N.H. 403. 

17 C.J. p 435 note 87. 

14. Conn.—Clark v. Wei ton, 1 Root 
299. 

Mo.—Ro Bards v. Murphy, 64 Mo. 
App. 90. 

N.Y.—Coit v. Grey, 25 Hun 444. 

15. Del.—Hall v. Stout, 4 DeLCh. 
269. 

16. N.J.—^Naphas v. Naphas, 135 A. 
874, 100 N.J.Eq. 634. 

Accounting against all defendants 
In such a suit for an accounting, 
proof that one defendant, in col¬ 
lecting rents, acted for the others as 
well as for himself will justify a 
decree for an accounting against 
all; and any defendant who did not 
receive a distributive share can ac¬ 
quit himself on the accounting by 
proof of that fact.—Naphas v. Nap¬ 
has, supra. 

17. Ohio.—Landis v. Marsh, 32 Ohio 
I Cir.Ct. 399, 
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en a dower interest in lieu of curtesy, he may main¬ 
tain a proceeding- for assignment of dower.^^ The 
writ of right at common law, or as recognized by 
statute, does not lie in favor of a tenant by the cur- 
tesy.^9 

Partition, A tenant by the curtesy,including 
a tenant by the curtesy initiate,^^ of an undivided 
interest owned by his deceased wife in land is enti¬ 
tled to maintain a suit for partition thereof against 
her cotenants. On the other hand, where a deceased 
wife ovmed an entire tract of land, the tenant by 
the curtesy has an estate for life in severalty and 
cannot maintain a suit for partition against remain¬ 
dermen or reversioners.22 

Province of court and jury. Whether a husband 
had claimed land of his deceased wife as tenant by 
the curtesy or in fee,23 and whether he had elected 
to take against the will of his wife,^^ have been 
held questions for the jury. 

1). Parties 

A claimant In possession Is a necessary party in an 
action to enforce curtesy. A tenant by curtesy is a 
proper party In an action to recover possession of the 
land. Reversioners are not proper parties plaintiff In ac¬ 
tions affecting possession of the estate during the ten¬ 
ant’s life. 

A claimant in possession is a necessary party to 
an action to enforce the right of curtesy.25 A ten¬ 
ant by the curtesy is a proper party in an action to 
recover possession of the land.2^ His curtesy will 


not be barred if he ought to be made a party defend¬ 
ant but is not.27 Where the husband’s right to the 
possession of the estate in which he has curtesy has 
not been affected by statute, he or one claiming un¬ 
der him may defend against one suing for posses¬ 
sion under a title derived from the wife.^S His con¬ 
tingent right of curtesy makes the husband a nec¬ 
essary party to a proceeding for distribution of sur- 
phos moneys arising from the foreclosure of a mort¬ 
gage on the wife’s estate.29 Reversioners or per¬ 
sons deriving title from a deceased wife are not 
proper parties plaintiff in an action affecting the 
possession of the estate during the life of the ten¬ 
ant by the curtesy ,*30 nor are reversioners proper 
parties defendant in a suit to subject an estate by 
the curtesy to the satisfaction of a judgment.^i 
The owners of the fee are not necessary parties to 
an action by a tenant by the curtesy for the infringe¬ 
ment of his right to enjoy the use of a railroad 
crossing, his life interest entitling him to sue 

alone. 2 2 

c. Burden of Proof 

The husband has the burden of showing ail facts en¬ 
titling him to curtesy. A person asserting a waiver of 
curtesy has the burden of proving such waiver. 

In an action to establish the right to curtesy, the 
burden is on the husband to show the existence of 
all the facts entitling him to curtesy.33 in deter¬ 
mining whether a husband has waived his right to 
curtesy, the burden is on the one asserting waiver 
to prove it.34 


18- Ill.—Pearce v. Pearce, 118 N.B. 

, 84, 281 Ill. 194. 

17 C.J. p 436 note 94. 

19- Ala.—^Lecatt v. Merchants* Ins. 
Co-, 16 Ala. 177, 60 Am.D. 169— 
Hochon V, Lecatt, 1 Stew. 609. 

20 . Isr.Y.— Tilton v. Vail, 6 N.T.S. 
146, 53 Hun 324, 17 N.Y.Civ.Proc. 
194, appeal dismissed 23 N.B. 120, 
117 N.Y. 620—Tilton v. Vail, 4 N. 
Y.St. 500, 42 Hun ^638, appeal dis¬ 
missed 18 N.B. 483, 110 N.Y. 681. 

Pa.—In re Sanders, 41 Pa.Super. 77. 
47 C.J. p 350 note 65. 

21. N.Y,—^Biker v. Darke, 4 Edw. 
608. 

22. N.Y.—^Reed v. Reed, 14 N.B, 
442, 107 N.Y. 545. 

Fa.—Seiders v. Giles, 21 A. 514, 141 
Pa. 93. 

Right of life tenant to maintain par¬ 
tition generally see the C.J.S. title 
Partition § 57, also 47 C.J. p 336 
note eo-p 338 note 91. 

Buie held not chaugred hy statute 
allowing a tenant by curtesy to 
havo the estate partitioned, such 
statute being held applicable only 
to estates held in common.—Atkin¬ 


son V. Brady, 21 S.W. 480, 114 Mo. 
200, 35 Am.S.R. 744. 

23. Pa.—Goss v. Spencer, 98 A. 616, 
253 Pa. 363. 

17 C.J. p 437 note 20. 

24. Pa.—Goss V. Spencer, supra. 

25. N.Y.—Harvey v. Brisbin, 38 N. 
E. 108, 143 N.Y. 161. 

26. N.C.—McGlennery v. Miller, 90 
N.C. 215. 

Tenant by curtesy of undivided, 
half Interest in land is a proper par¬ 
ty plaintiff in an action of eject¬ 
ment to recover possession thereof. 
—Moore v. Ivers, 83 Mo. 29. 

27. N.J.—^Donovan v. Smith, Ch,, 88 
A. 167. 

17 C.J. p 436 note 97. 

28 . Ky.—Bransom v. Thompson, 81 
Ky, 387. 

17 C.J. p 436 note 1. 

29. N.J.—Hackensack Trust Co. v. 
Tracy, 99 A. 846, 86 N.J.Eq. 301. 

17 C.J. p 436 note 2. 

30. Mo.—Miller v.* Bledsoe, 61 Mo. 
96. 

31. D.C.—Uhler v. Adams, 1 App.D.C. 
392. ■ 
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32. N.H.—Costello v. Grand Trunk 

R. Co., '47 A. 266, 70 N.H. 403. 

33- Or.—Rieger v. Harrington, 203 
P. 576, 577, 102 Or. 603, citing 
Corpus Juris. 

17 C.J. p 436 note 5. 

Iiand devised to wife subject to life 
estate 

Where a husband claims curtesy 
in land devised to his wife sub¬ 
ject to a life estate, the burden is 
on him to prove that she survived 
the life tenant.—Maupin v. Maupin. 
110 S.W. 840, 33 Ky.D. 668. 

Proof of willful desertion, for one 
year preceding the wife’s death 
throws the burden on the husband 
to show that it was for reasonable 
and lawful cause.—Bealor v. Hahn, 
11 A. 776, 117 Pa 169. 

34. Va—^Powers v. Sutherland, 160 

S. E. 67, 157 Va. 336. 

Knowledge and Intention 
Proof of waiver must show clear¬ 
ly that the husband had full knowl¬ 
edge of his rights and waived them 
intentionally.—Powers v. Sutherland, 
supra 
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CURTEYN—CURTILAGE 


CTJRTEYN. The name of King Edward the Con- 
fessor^s sword. * It is said that the point of it was 
broken, as an emblem of mercy. ^ 

CUKTILAG-E. The term is a familiar one in the 
law and has a well-defined legal meaning, in the 
administration both of civil and criminal law.^ The 
word oinginally signified the land with the castles 
and outhouses, inclosed often with high stone walls, 
and v/here the old barons sometimes held their court 
in the open air.^ The trend of modern decisions, 
and especially in the United States, has been to 
enl*arge the original meaning of this word, and to 
include therein any house near enough to the dwell¬ 
ing house to be within its protection as a part of 
the domestic economy of the family, and to consid¬ 
er the same as a part of the dwelling house.^ In 
its most comprehensive and proper legal significa¬ 
tion it includes all that space of ground and build¬ 
ings thereon which is usually inclosed within the 
general fence, immediately surrounding a principal 
messuage, outbuildings, and yard, closely adjoin¬ 
ing to a dwelling house, but it may be large enough 
for cattle to be levant and couchant therein.^ It is 
the propinquity to a dwelling, and the use in con¬ 


nection with it for family purposes, which is to be 
regarded, and not the fact of its inclosure;® it is 
annexed to, and enjoyed with, the house for its more 
convenient occupation, being parcel of the house, 
and passing by grant.It has been held that a cur¬ 
tilage is not necassarily one inclosure, but that it 
may include more than one yard near the dwelling 
house and it need not necessarily be separated 
from other lands by a fence,^ nor does the inter¬ 
section of a divisional fence necessarily afeet the 
relation of a building thus separated from it.^*^ As 
a rule, curtilage does not extend beyond the lot up¬ 
on which a building is erected, but if more land is 
reasonably needed for the general purpose of a 
structure it will be included.^^ It has been said 
that the word ^^curtilage^’ has reference only to a 
dwelling house or apartment house and that it 
may be defined both in terms of inclosure, either 
actual or constructive, and in terms of use. In 
terms of inclosure, it has been defined as the in¬ 
closed space immediately surrounding a dwelling 
house contained within the same inclosure;^® a 
yard, courtyard, or piece of ground lying near to a 
dwelling house and inclosed within the same 
fence a fence or inclosure of a small piece of 


1. Black L.D. j 

2 . N.J.—Edwards v, Derrickson, 28 
N.J.Law 39, 72. 

3. N.J.—Coddington v. Beebe, 31 N, 
J.Law 477, 485. 

4. Ga,—-Wright v. State, 77 S.E. 657, 
658, 12 Ga,App. 514. 

17 C.J. p 437 note 1. 

Bngllsh and American, use of the 
word 

“In England the curtilage seems 
to have included only the buildings 
within the inner fence or yard, be¬ 
cause there, in early times, for de¬ 
fense, the custom was to enclose 
such place with a substantial wall. 
In this country, however, such walls 
or fences, in many cases, do not ex¬ 
ist, so that with us the curtilage in¬ 
cludes the cluster of buildings con¬ 
stituting the habitation or dwelling 
place, whether inclosed with an in¬ 
ner fence or not,”—Bare v. Common¬ 
wealth, 94 S.E. 168, 172, 122 Va. 783 
—17 C.J. p 437 note 1 [a]. 

5. Ga.—Wright v. State, 77 S.E. 657, 
658, 12 Ga.App. 514. 

6. Ala.—Bowen v. State, 117 So. 
204, 210, 217 Ala. 574—McNutt v. 
State, 121 So. 432, 434, 23 Ala.App. 
43. 

Or.—State v. Lee, 253 P. UZ, 534, 
120 Or. 643, citing Corpus Juris. 

17 C.J. p 438 note 26. 

7- N.J.—Edwards v. Derrickson, 28 
N.J.Law 39, 72. 

8. Mich.—People v. Taylor, 2 Mich. 
250, 2o2. 
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3. Ala.—Craven v. State, 111 So. 

767, 771, 22 Ala.App. 39. 

Va.—Bare v. Commonwealth, 94 S.E. 

168, 172, 122 Va. 783. 

17 C.J. p 438 note 29. 

10. Ala.—Craven v. State, 111 So. 
767, 771, 22 Ala.App. 39—Holland 
V. State, 65 So. 920, 11 Ala.App. 
164, 165. 

11. Pa.—^Wirsing v. Pennsylvania 
Hotel & Sanitarium Co., 75 A. 259, 
260, 226 Pa. 224, 26 L.R.A.,N.S., 
831. 

12. N.J.—Essex Sash & Door Co. v. 
Murphy, 166 A. 510, 511, 11 N.J. 
Misc. 92. 

Restricted to dwelling 

(1) “A dwelling house has a curti¬ 
lage while a detached building, man¬ 
ufacturing plant or other structure 
has none.”—U. S. v. Vlahos, D.C. 
Or., 19 P.Supp. 166, 170. 

(2) The term has been held in¬ 
applicable to any building not used 
for dwelling purposes.—Graves v. 
State, 283 P. 795, 45 Okl.Cr. 324. 

(3) “There was no claim . . . 

that the filling station was used as 
a residence, and the language pur¬ 
porting to give authority to search 
the ‘curtilage and appurtenances 
thereunto belonging' has no meaning 
as applied to a filling station and 
park as such.”—Turknett v. State, 
254 P. 985, 986, 36 Okl.Cr, 401. 

13. Ky.—Childers v. Commonwealth, 
250 S.W. 106, 107, 198 Ky. 848. 
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Tex.—Worth v. State, 12 S.W.2d 582, 
584, 111 Tex.Cr. 288. 

17 C.J. p 438 note 6. 

Similarly expressed 

(1) “An inclosure belonging to the 
dwelling house.”—Turknett v. State, 
254 P. 985, 986, 36 Okl.Cr. 401—17 
C.J. p 438 note 18. 

(2) “A piece of ground within the 
common inclosure belonging to a 
dwelling house, and enjoyed with it, 
for its more convenient occupation.” 
—Derrickson v. Edwards, 29 N.J.Law 
468, 474, 80 Am.D. 220. 

(3) “A space of ground within a 
common inclosure, belonging to a 
dwelling house.”—^Wright v. State, 7'" 
S.E. 657, 658, 12 Ga.App. 514—17 C. 
J. p 438 note 4. 

(4) “The area of land surrounding 
a house, and actually or by legal 
construction forming one inclosure 
with it.”—Ratzell v. State, 228 P. 
166, 168, 27 Okl.Cr. 840. 

(5) “The open space situated with¬ 
in a common inclosure belonging to 
a dwelling house.”—State v. Samp¬ 
son, 12 S.C. 567, 569, 32 Am.E. 513, 
quoting Bouvier L.D. 

14. Okl.—Hatzell v. State, 228 P. 

166, 168, 27 Okl.Cr. 340. 

Tex.—Worth v. State, 12 S.W.2d 582, 
584, 111 Tex.Cr. 288. 

17 C.J. p 438 note 12. 

Similarly expressed 

(1) “A little garden, yard, field, 
or piece of void ground lying near 
and belonging to the messuage; and 
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land around a dwelling house, usually including the 
buildings occupied in connection with the dwelling 
house, the inclosure consisting either of a separate 
fence or partly of a fence and partly of the exterior 
of buildings so within this inclosure 5 in terms 
of use, it has been defined as a space necessary and 
convenient and habitually used for the family pur¬ 
poses, the carrying on of domestic employments;^® 
the space of ground adjoining the dwelling house, 
used in connection therewith in the conduct of fam¬ 
ily affairs and for carrying on domestic purposes 


the yard, or garden, or field which is near to, and 
used in connection with, the dw’elling.is It has 
been said that it is not always easy to say just what 
the curtilage comprises but generally speaking 
it has been held to include all buildings in close 
proximity to a dwelling, which are continually used 
for the carrying on of domestic em])loyment, al¬ 
though neither the dwelling nor the building is in¬ 
closed.^® More specific examples of what the term 
includes and does not include, are given in the sub¬ 
joined note.2^ 


houses adjoining* to the dwelling* 
house, and the close upon which the 
dwelling* house is built at most."—■ 
Ogden V. Jennings, 66 Barb., N.Y., 
301, 306, quoting Sheppard Touchst, 

(2) “The courtyard in the front or 
rear of the house, or at its side, or 
any piece of ground lying near in¬ 
closed and used with the house and 
necessary for the convenient occu¬ 
pation of the house."—People v. Ged- 
ney, 10 Hun, N.Y., 151, 154. 

(3) “The courtyard or piece of 
ground within the common inclosure 
belonging to a dwelling house."—Ed¬ 
wards V. Derrickson, 28 N.J.Law 39, 
72. 

(4) “The yard or space of ground 
near to the dwelling house, contained 
in the same inclosure, and used in 
connection with it by the house¬ 
hold."—Washington v. State, 2 So. 
356, 357, 82 Ala. 31. 

15. Okl.—Turknett v. State, 254 P, 

985, 986, 36 Okl.Cr. 401, citing 

Corpus Juris. 

Or.—State v. Lee, 253 P. 633, 534, 
120 Or. 643, citing Corpus Juris. 
Tex.—Worth v. State, 12 S.W.2d 582, 
584, 111 Tex,Cr. 288. 

17 C.J. p 438 note 25. 

Similarly expressed 

“The fence or inclosure of a piece 
of land around a dwelling house, 
usually including the buildings oc¬ 
cupied in connection therewith."— 
Commonwealth v. Intoxicating Liq^ 
uors, 3 N.E. 4, 5, 140 Mass. 287—17 
C.J. P 438 note 24. 

16. Ky.—Jones v. Commonwealth, 38 
S.W.2d 971, 973, 239 Ky. 110. 

Va.—Pettus V. Commonwealth, 96 S. 
B. 161, 162, 123 Va. 806—Bare v. 
Commonwealth, 94 S.E. 168, 172, 
122 Va. 783. i 

17 C.J. P 438 note 6. 

17. Ala.—Craven v. State, Ill So. 1 
767, 771, 22 Ala.App. 39—Holland 
V. State, 65 So. 920, 11 Ala.App. 
164, 166. 

Or.—State v. Lee, 253 P. 533, 534, 
120 Or. 643, citing Corpus Juids. 
Tenn.—^Welch v. State, 289 S.W. 510, 
511, 154 Tenn. 60, quoting Corpus 
Juris. 

Similarly expressed 

(1) “A piece of ground either In- 


I closed or not, that is commonly used 
* with the dwelling house,"—State v. 
Twitty, 2 N.C. 102. 

(2) “Land which is convenient to 
the occupation of the house, although 
not inclosed.”—Marson v. London, 
etc., R. Co., L.R. 6 Eq. 101, 104. 

(3) “Such space as is customarily 
occupied by the dwelling house and 
outbuildings appurtenant thereto."— 
Craven v. State, 111 So. 767, 771, 22 
Ala.App. 39. 

la Ala.—McNutt V. State, 121 So. 

432, 434, 23 Ala.App. 43. 

Ky,—Childers v. Commonwealth, 250 
S.W. 106, 107, 198 Ky. 848. 

Va.—Pettus V. Commonwealth, 96 S. 
E. 161, 162, 123 Va. 806—Bare v. 
Commonwealth, 94 S.E. 168, 172, 
122 Va. 783. 

17 C.J. p 438 note 9. 

Similarly expressed 

(1) “The yard or court for the pro¬ 
tection and security of the mansion 
house."—Turknett v. State, 254 P. 
985, 986, 36 Okl.Cr. 401, citing Corpus 
Juris—17 C.J. p 438 note 13. 

(2) “A courtyard, backside, or 
piece of ground lying near and be¬ 
longing to a dwelling house."—■ 
Wright v. State, 77 S.E. 657, 658, 12 
Ga.App. 514—17 C.J. p 438 notes 15, 
16. 

(3) “A little croft, or court, or 
place of easement, to put cattle for 
a time, or to lay in wood, coal, or 
timber, or such other things neces¬ 
sary for household."—Stroud Jud. D., 
quoted in Pilbrow v. St. Leonard 
Parish, 1895, 1 Q.B. 33, 37. 

(4) “A field next to and belong¬ 
ing to a messuage, a field being as 
uncertain in its size as any other 
portion of land."—Edwards v. Der¬ 
rickson, 28 N.J.Law 39, 46. 

(5) “Small piece of land, not nec¬ 
essarily inclosed, around the dwell¬ 
ing house."—Bruner v. State, 288 P, 
369, 47 Okl.Cr. 241—Graves v. State, 
283 P. 795, 45 Okl.Cr. 324. 

19. Ky.—Jones v. Commonwealth, 38 
S.W. 971, 973, 239 Ky. 110. 

20. Kan.—State v. Bugg, 72 F. 236, 
237, 66 Kan. 668. 

Okl.—Bruner v. State, 288 P. 369, 47 
Okl.Cr. 241—Graves v. Stated 288 
P. 795, 45 OkLCr. 324. 
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21. Held included 

(1) A building situated In the 
fold yard belonging to a farm.—Reg. 

V. Gilbert, 1 C. & K. 84, 47 E.O.L. 
84. 

(2) A building thirty-six feet di.s- 
tant from the house of a fi.sher- 
man, and used for drying nets, al¬ 
though not Inclosed by a common 
fence. 

Mich.—Pond v. People, 8 Mich. 150. 
Va.—Bare v. Commonwealth, 94 S.E. 

168, 172, 122 Va. 783. 

(3) A dovehou.H(‘.—Cardem v. Tuck, 
Cro.BIiz. 89, 7S Reprint 348. 

(4) A farmyard.--“Kro.ska v, tJ. S., 
C.C.A.Mmn., 61 E.2d 330, 333. 

(5) A frame building situated and 
standing near to and in the same 
yard with a dwfdllng house, and used 
in connection with it, hut not form¬ 
ing a part thereof.—State v. Bugg, 
72 P. 236, 66 Kan. 668, 671, 

(6) A large tract of land treated 
by the owrucr as one parcel and all 
of it used indiscriminately for han¬ 
dling of material during construction 
of an apartmoiu house thereon, the 
whole adding to the con\'enieiit anti 
beneficial u.se of the apartment 
house.—Riverside Apartment Cor¬ 
poration V. Capitol <"rmst. Co., 152 
A. 763, 771, 107 N.J.Kq. 405. 

(7) A private right of way which 
the owners of the property find It 
convenient to use tor the purposcf of 
getting access to a street which 
abuts upon the proptTty at that 
point.—tllaledonlan R* <U.k v, Tur- 
can, 1898, A.C. 256, 266. 

(8) A small 8ton‘room for domes¬ 
tic supplies within the yard and 
garden inclosing the mansion house. 
—Booker v. Jarrett, 78 8.K. 754, 72 

W. Va. 606, 607. 

(9) A smokehouse, op<‘hing Into 
the yard of a dwelling house and 
used for its common and ordinary 
purposes.—State v. Whit, 49 N.C 349, 
352—17 C.X p 437 note 3 IftJ (14), 

(10) A store two or thrcfc rods 
from an inn, adjoining a shed used 
for the occupation of travelers, a 
chamber of the store being some¬ 
times used as a dining room.—Goff v. 
Fowler, 3 Pick,, Mass., 300, 302, 

(11) A vacant piece of ground, sop- 
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For specific uses of the term “curtilage” in par¬ 
ticular titles see Arson § 6 notes 96-2 and § 20 b 
notes 65-67, Burglary § 35 b notes 70-72, and the 
C.J.S. title Mechanics' Liens § 184, also 40 CJ. p 
271 note 31-p 272 note 42. As being within the pro¬ 
tection of the Fourth Amendment prohibiting un¬ 
reasonable searches and seizures see the C.J.S. title 
Searches and Seizures §§ 13, 14, also 56 C.J. p 1164 
note 66-p 1165 note 92, and § 66, also 56 C.J. p 1192 
note 80-p 1193 note 92. 

Equivalents or synonyms: “Courtyard” as cor¬ 


rupted form of “curtilage” see 21 C.J.S. p 862 note 
1; and “ ^parcel' of the dwelling house.”^^ 

Compared with, or distinguished from: “Dwell¬ 
ing” or “dwelling house,”^^ “garden,”^^ “home” or 
“house,”25 “lands adjoining,”2S ‘%'w'n,”^'^ “lot,”^^ 
“possessions,”29 “premises,”90 and “residenee.”9i 
Phrases: “Curtilage and appurtenances thereun¬ 
to belonging,”92 “curtilage of a dwelling place,”9 9 
.“curtilage of his dwelling,”94 ‘^ot or curtilage 
whereon the same is ereeted,”95 within the cur- 
tilage,”90 ^Vithin the curtilage or homestall,”97 and 


arated from a public house only by 
a narrow foot pavement and used by 
customers of the public house.— 
Marson v. London, etc., R. Co., L.R. 
6 Eq. 101, 105. 

(12) Not only the land upon which 
an apartment house is actually con¬ 
structed, but also adjacent land ac¬ 
quired during: the course of con¬ 
struction for the better use and en¬ 
joyment of the apartment house.— 
Essex Sash & Door Co. v. Murphy, 
166 A. 510, 511, 11 N.J.Misc. 92. 

' (13) The front and back yards, al¬ 

though unfenced.—Hicks v. State, 
108 So. 612, 613, 21 Ala.App. 335. 

(14) The privy, barn, stable, cow¬ 
houses, dairy-houses, if they are 
parcel of the messuage, though they 
are not under the same roof, or 
adjoining or contiguous to it.— 
Craven v. State, 111 So. 767, 771, 22 
Ala.App. 39—17 C.J. p 437 note 3 
[a] (2)-(4), (15)-p 438 note 9. 

(15) The yard, or garden, or field, 
which is near to, and used in con¬ 
nection with, the dwelling.—Craven 
V. States, supra—17 C.J. p 437 note 3 
Ca] (9). 

Keld not included 

(1) A barn and a corncrib in¬ 
closed by a fence disconnected with 
the dwelling no portion of which is 
applied for the purposes of a dwell¬ 
ing house.—Hutchins v. State, 69 S. 
E. 848, 849, 3 Ga.App. 300. 

(2) A barn situated fifteen rods 
from a dwelling house, with a pub¬ 
lic highway passing between them, 
and a yard between the barn and the 
highway.—Curkendall v. People, 36 
Mich. 309, 310. 

(3) A buggy house disconnected 
from the dwelling house by a public 
highway with a yard between the 
dwelling and the highway, the dwell¬ 
ing and yard being inclosed by a 
paling fence.—Holland v. State, 65 
So. 920, 11 Ala.App. 164. 

(4) A building not in the same in¬ 
closure with one specifically men¬ 
tioned in a warrant, but separated 
from it by a narrow passageway, the 
top of which was covered by rough 
boards, each building and the pas¬ 
sageway having a separate entrance 
from the street.—Commonwealth v. 


' Intoxicating Liquors, 3 N.E. 4, 5, 140 
Mass. 287. 

(5) A crib for fodder located three 
hundred yards from mansion house, 
notwithstanding it originally was a 
dwelling house with its own curti¬ 
lage.—Jones V. Commonwealth, 38 S. i 
W. 971, 973, 239 Ky. 110. 

(6) A distillery once used as a 
barn.—State v. Lee, 253 P. 533, 534, 
120 Or. 643. 

(7) A garage or shed used solely 
for the manufacture of liquor.— 

1 Hoppe V. State, 65 S.W.2d 1053, 1054, 

I 122 Tex.Cr. 440. 

(8) A grocery store constituting no 
part of the owner’s home.—Pettus v. 
Commonwealth, 93 S.B. 161, 162, 123 
Va. 806. 

(9) A lot of land under tidewater. 
—Coddington v. Beebe, 31 N.J.Law 
477, 485. 

(10) A millhouse in which no one 
sleeps, distant seventy-five yards 
from its owner's dwelling house, and 
separated by a public highway there¬ 
from.—State V. Sampson, 12 S.C. 567, 
569, 32 Am.R. 513. 

(11) A number of houses and 
shops situated on each side of a pas¬ 
sage, the whole being arched over by 
a roof, and with end having gates 
and doors which were closed every 
evening. — St. Martin-in-the-Fields 
Parish v. Bird, 1895, 1 Q.B. 428, 431. 

(12) An unfrequented ravine or 
pasture, not near the place of abode. 
—Ratzell V. State, 228 P. 166, 168, 27 
Okl.Cr. 340. 

(13) A public road some apprecia¬ 
ble distance from the dwelling house. 
—Nunn V. State, 99 So. 738, 740, 19 
Ala.App. 619. 

(14) A small building on the same 
iot with a dwelling house, at a dis¬ 
tance of forty-five rods from it, 
with a passageway between them.— 
Commonwealth v. Bstabrook, 10 
Pick., Mass., 293, 295. 

(15) A store and cellar underneath 
a building, leased and occupied sepa¬ 
rately from other tenements, used as 
dwellings, in the same building, and 
having a distinct entrance, the lessee 
residing in another part of the city. 
—People V. Nolan, 22 Mich. 229, 235. 
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(16) A store at a distance of twen¬ 
ty feet from the dwelling house, but 
not connected with it by any fence 
or inclosure.—People v. Parker^ 4 
Johns. N.Y., 424. 

(17) A storehouse constituting no 
part of the owner’s home.—Pettus v. 
Commonwealth, 96 B.E. 161, 162, 123 
Va. 806. 

22., Ky.—Jones v. Commonwealth, 
38 S.W.2d 971, 973, 239 Ky. 110. 

23. Or.—State v. Lee, 253 P. 533, 
534, 120 Or. 643. 

17 C.J. p 437 note 2 [a]. 

24. Ont.—Thompson v. Jose, 10 Ont. 
W.R. 173, 176. 

25. Okl.—Ratzell v. State, 228 P. 
166. 168, 27 Okl.Cr. 340. 

Tenn.—Welch v. State, 289 S.W. 510, 
511, 154 Tenn. 60. 

Va.—Bare v. Commonwealth, S.B. 
168, 173, 122 Va. 783. 

2)6. Vt.—Miller v. Mann, 55 Vt. 475, 
479. 

27. Ont.—Thompson v. Jose', 10 Ont. 
W.R. 173, 176. 

28. N.J.—Edwards v. Derridkson, 28 
N.J.Law 39, 44, affirmed ' 29 N.J- 
Law 468, 80 Am.D. 220. 

29. Tenn.—Welch v. State, ^89 S.W. 
510, 611, 154 Tenn. 60. 

30. Okl.—Ratzell v. State, ^28 P. 

166, 168, 27 Okl.Cr. 340. I 

31. Ont.—Thompson v. Jose, 10 d>nt. 

W.R. 173, 176. \ 

32. Okl.—Turknett v. State, 254 1^. 

985, 986, 36 Okl.Cr. 401. ,, 

33. *^Opea space surrounding a 
building devoted to the mauufac- 
ture of liquor” distinguished 

U.S.—United States v. Vlahos, D.C. 
Or., 19 P.Supp. 166, 170. 

34. Ala.—Craven v. State, 111 So. 
767, 771, 22 Ala.App. 39. 

38. N.J.—Essex Sash & Door Co. v. 
Murphy, 166 A. 511, 11 N.J.Misc. 
92. 

3a Ky.—Jones v. Commonwealth, 38 
S.W.2d 971, 973. 239 Ky. 110. 
Or.—State v. Lee, 253 P. 533, 534, 
120 Or. 643. 

“At his home” compared see At 7 C. 
J.S. p 156 note 10. 

37- Va.—Bare v. Commonwealth, 94 
S.B. 168, 172, 122 Va. 783. 



CURTILAGE--CUSTODIA LEGIS OR IN CUSTODIA LEGIS 25 C. J. S. 


'^within the same curtilage or common fence 
and also ‘^sueh buildings as are built and stand up¬ 
on lots and curtilages/^29 

CUETILES TEEEr-ffi. In old English law, court 
lands.40 

CUETILLIUM. A curtilage; the area or space 
within the inclosure of a dwellinghouse.^^ 

CUETIS. A garden, or a space about a house; a 
house, or manor; a court, a nobleman’s residence, 
or a palace; also a court of justice,^^ 

CUEVED LINE. A statutory phrase which has 
been interpreted to mean a line the general course 
of which is a curve, although a short piece of it, 
taken by itself, may be straight. 

Phrases: “Curved line method” see the C.J.S. 
title Public Utilities § 18, also 51 C.J. p 19 note 31, 
and “extending by a curved line.”^^ 

^‘CUSHION” METHOD. A term in accounting par¬ 
lance, having reference to a system of taking inven- 
dories,^^ and synonymous with “ ‘base stock’ meth¬ 
od” see Base 9 C.J.S. p 1553 notes 26, 27. 

OITSPIDOE. Derived from the Portuguese verb 
“cuspm,” to spit, or the noun “cuspidor,” a spitter; 
and defined as meaning a spittoon of a peculiar 
form, and described as having a self-righting qual¬ 


ity arising from its weighted bottom.^® 

CUSSEDNESS. A popular term for wantonness, 
and defined as a disposition do perversity; “wan- 
tonness.”^'^ 

CUSSOEE. A term used in Hindostan for the dis¬ 
count or allowance made in the exchange of rupees,, 
in contradistinction to “batta” which is the sum 
deducted.^^ 

CUSTA, OUSTAGIUM, or CUSTANTIA. In old 
English law, cost or costs; expenses of judicial pro¬ 
ceedings.^^ 

CUSTODE ADMITTENDO. Also “de cxistode ad- 
mitt endo,” a writ for admitting a guardian. 

CUSTODE AMOVENDO. Also “de custode amo- 
vendo,” a writ for removing a guardian. 

CUSTODES. In Roman law, guardians, observers 
or inspectors; hence persons wlio acted as inspec¬ 
tors of elections, and who counted the votes giv¬ 
en. 

In old English law, keepers, guardians, or con¬ 
servator s.^^ 

CUSTODIA LEGIS or IN CUSTODIA LEGIS. Lit¬ 
erally “In custody or keeping of the law.”^"^ It is 
that custody only which an officer has the right to 
assume over property by virtue of legal proc(‘ss.®’'’ 


38. Va.^—Bare v. Commonwealth, su¬ 
pra. I 

39. Includes only dry land 

Where a statute speaks of such 
building^s as are built and stand 
upon Icv'ts and curtilages, the court 
said: buildings built upon curti¬ 

lages^-^ the legislature could only 
meanl buildings standing on dry 
lan<|f. . . . Nothing could be 

mg/ve foreign to all ideas of a curti- 
Ifige than a lot of land under tide 
^waters."—Coddington v. Beebe, 31 N. 
^.Law 477, 4S4. 


40. Black KD. 

41- Black L.D. 

41. Black L.D. 

43. Mass.—^Worcester v. Board of 

Railroad Commissioners, 113 Mass. 
161, 174. 

44. Mass.—^Worcester v. Board of 

Railroad Commissioners, supra. 


45. XJ.S.—Lucas v. Kansas City 
Structural Steel Co., 50 S.Ct. 263, 
264 note 2, 281 U.S. 264, 74 L.Ed. 
848. 


46. XJ.S.—Ingersoll v. Turner, C.C. 
N.J., 7 F. 859. 

It differs from ^^spittoon” only in 
form 

U.S.—Ingersoll v. Turner, supra. 


47. Ohio.—Universal Concrete Pipe 
Co. V. Bassett, 200 N.B. 843, 845, 
130 Ohio St. 567. 

48. Black L.D. 

49. Burrill L.D., citing Spelman 
Gloss. 

50. Black L.D. 

See also the C.J.S. title Guardian 
and Ward § 20, and 28 C.J. p 1082 
note 82. 

51. Black L.D. 

See also the C.J.S. title Guardian 
and Ward § 46, also 28 C.J. p 
1104 note 21-p 1105 note 27. 

52. Black L.D. 

53. Black L.D. 

Custodes libertatis Angliso autliori- 
tate parllamenti 

(1) Literally 'Keepers of the lib¬ 
erty of England, by the authority of 
parliament.''—Burrill L,D. 

(2) The style in which writs and 
all judicial processes were made out 
during the great revolution, from 
the execution of King Charles I un¬ 
til Oliver Cromwell was declared 
protector.—Black L.D. 

Custodes pacis—guardians of the 
peace.—Black L.D. 

See also Conservator of the Peace 
15 C.J.S. p 984 notes 4-9. 

68 


Custodes placitorum corouw 

(1) Literally “Keepers of the pleas 
of the crown;" hence criminal ac¬ 
tions or proceedings in which th(‘ 
crown was the prosecutor.—English 

L.D. 

(2) Supposed to be the same (.asl 
coroners.—Burrill L.D. 

Custodes placitorum in pleno com- 
itatu—keepers of pleas in full coun¬ 
ty court.—English L.IX 

54. U.S.—Hagan v. Lucas, Ala., 10 
Pet. 400, 404, 9 L.Ed. 470. 

31 C.J. p 357 note 60. 

“A thing is iu custodla legis when 
it is shown that it has been and is 
subjected to the ofilcial custody of a 
judicial executive officer in pursu¬ 
ance of his execution of a legal 
writ." 

U.S.—McFarland Carriage Co. v. So- 
lanes, C.C.'La., 108 F. 532, 53G. 
Kan.—Formoso First Nat. Bank v. 
Livingood, 109 1\ 987, 988, 83 Kan. 

118. 


55. U.S.—The Bessie M'ac, D.C. 

Wash., 21 F.Supp. 220, 223. 

Cal.—Van Ordon v. Golden West 
Credit & Adjustment Co., 9 P.2d 
572, 576, 122 CaLApp. 132. 

Mo.—^Allan v. Hargadine-McKiltrick 
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CU8T0DIA LEGIS OR IN CUSTODIA LEGIS-^CUSTODY 


The term involves the actual domination over some 
objective thing* by the court,and implies an ex¬ 
clusive jurisdiction of the court having jurisdic¬ 
tion of the res in so far as restrictions may be nec¬ 
essarily imposed on other courts for the proper 
control and disposition of the res by the court hav¬ 
ing custody and control of the same.57 The thing 
may be corporeal or incorporeal, but it is not a con¬ 
troversy, a question, or an inquiry.It has been 
said that the doctrine of in custodia legis is a rule 
of property right, made for the benefit of litigants, 
as well as a rule of jurisdiction, made for the pur¬ 
pose of avoiding conflicts between courts,^^ 

CUSTOBIAM LEASE. In English law, a grant 
from the crown under the .exchequer seal, by which 
the custody of lands, etc., seized in the king^s hands, 
is demised or committed to some person as custodee 
or lessee thereof. 

CUSTODIAN. In its most general sense, one who 
has custody or charge of one having eustody.^^ 
More specifically, a manager of property under the 
direction of a court during the pendency of an ac¬ 
tion, for the benefit of whomsoever is ultimately 
found to be entitled to the property, an officer of 
the court o^e whose duty it is to watch, guard, 
and account for that which is committed to his cus¬ 
tody;®^ a person other than trustee or receiver in¬ 
to '^hose custody or charge any property belonging 
to a particular estate comes;65 any person between 
the stipulated ages regularly employed and author¬ 
ized by his employer while so acting to have the 
care and custody of property.^® The term has been 


held to imply physical possession of the thing held 
in custody, 6 7 and to include the holder of a key to 
a safety deposit box with reference to the securi¬ 
ties therein deposited.^S 

“Custodian’^ as stakeholder see the C.J.S. title 
G-aming § 1, also 17 C-J. p 440 notes 57, 58; with 
reference to ehild^s custody see the C.J.S. titles 
Guardian and Ward § 23, also 28 C.J. p 1084 notes 
27-30, and Parent and Child, § 73, also 46 C.J. p 1335 
note 77-p 1336 note 89; and with reference to cus¬ 
tody of enemy^s property seized or captured in war 
see the C.J.S. title War § 26, also 67 C.J. p 394 note 
50-p 395 note 57 and p 396 note 97-p 398 note 17, 
§ 29, also 67 C.J. p 404 note 47-p 405 note 58. 

Compared with^ or distinguished from: ^'Receiv¬ 
er, ”69 and ^'trustee,” see the C.J.S. title Trusts § 
3, also 17 C.J. p 439 note 54 [a]. 

Phrases: ''Common-law custodian or receiver” 
see Common-law 15 C.J.S. p 609 note 2; "custodian 
of a will,6 “custodian of money bet and wa¬ 
gered,"custodian of public moneys,”*^^ "custodi¬ 
an of the fund,”'^6 “custodian . . . regularly at 

work wfithm the preinises,”'^^ "guardian or custodian 
of such ehild,”'^5 jio event shall a watchman 
. . . be considered a eustodian,”’^^ “robbery of 

a custodian of the mail” see the C.J.S. title Post 
Office § 62, also 49 C.J. p 1232 note 81-p 1234 note 
13, and "while a custodian and . . . other em¬ 
ployees are on duty.”^'^ 

CUSTODY. Applied to persons, the term implies 
restraint,*^ 6 and may or may not imply physical 
force sufficient to restrain, depending on the eir- 


Dry Goods Co„ 2S S-W.2d 670, 673, 
325 Mo. 400. 

Tex.—First Nat, Bank v. Cooper, 
Civ.App., 12 S,W.2d 271, 274. 

31 C.J. P 357 note 61. 

56. Mo.—Troll v, St. Louis, 168 S. 
W. 167, 178, 257 Mo, 626. 

Tex.—First Nat. Bank v. Cooper, 
Civ.App,, 12 S.W,2d 271, 274. 

31 C.J. p 357 note 62. 

57. U.S.—National Automatic Tool 
Co, V, Goldie, D.C.Minn., 27 F.Supp. 
393, 402. 

58. Mo.”Troll V. :St. Louis, 168 S. 
W. 167, 178, 257 Mo. 626. 

31 C,J. p 357 notes 63-65. 

S3- Colo.—Gibbons v. Ellis, 165 P. 
7S3, 786, 63 Colo. 76. 

Sa Black L.B. 

61- U.S.—Jackson v. U. S., C.C.A. 

Pa., 72 F.2d 7.64, 765. 

®2- N.Y,—New York Auction Co. v. 
U- S. Fidelity .& Guaranty Co., 183 
N.E. 353, 359, 260 N.Y. 186. 

63. Mo,—jins. Co. v. O’Malley, 


118 S.W.2d 3, 17, quoting- Corpus 
Juris. 

N.Y.—Buckley v. Harrison, 31 N.Y. 
S. 999, 1003, 10 Misc. 683. 

64. Mo,—^^tna Ins. Co. v. O'Malley, 
118 S.W,2d 3, 17, quoting Corpus 
Juris. 

S.D.—State v. Taylor, 64 N.W. 548, 
551, 7 S.D, 533. 

65- U.S.—Jackson v. IJ. S,. C.C.A. 
Pa., 72 F.2d 764, 765, 

66- La.—Deraary v. Royal Indemni¬ 
ty Co,, App., 185 So. 662, 663. 

N.Y.—Guarisco v, Massachusetts 
Bonding & Insurance Co., 4 N.Y.S. 
2d 788, 790, 167 Misc, 875. 

Wash.—^Fox West Coast Theatres v. 
Union Indemnity Co., 9 P-2d 78, 80, 
167 Wash, 319. 

67. N.Y.—^Southern Carbon Co. v. 
State, 13 N.Y.S.2d 7, 10, 171 Misc. 
566. 

68. Mich.—People v. Field, 287 N.W. 
422, 424, 290 Mich, 173. 

69- U.S.—Jackson v. U. S., C.C.A. 
Pa, 72 P.2d 764, 765. 
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See also the C.J.S. title Receivers 
§ 1, also 53 C.J. p 17 note 2-p 18 
note 25. 

70. Cal.—Ahlborn v. Peters, 100 P. 
2d 542, 646, 37 Cal.App,2d 698. 

71. Mo.—State v. Cummings, 154 S. 
W. 725, 726, 248 Mo. 509. 

72. A state auditor, in his official 
capacity, is not a custodian of pub¬ 
lic moneys.—Ex parte Huston. 147 
P. 1064, 1065, 27 Idaho 231. 

73. Ky.—City of Paducah v. Jones. 
118 S.W.2d 753, 755, 274 Ky. 460. 

74. Ill.—Peigenbaum v. .^Etna Cas¬ 
ualty & Surety Co., 240 Ill.App. 
502, 507. 

75. N.Y.—In re Remske, 160 N.Y.S. 
715, 716, 95 Misc. 330, 

76. N.Y.—New York Auction Co. v. 
U. S. Fidelity & Guaranty Co., 183 
NE. 358, 359, 260 N.Y. 186. 

77- La.—Uemary v. Royal Indemni¬ 
ty Co., App., 185 So. 662, 663, 

78. Cal.—People v. Drake, 121 P. 
1006, 162 Cal. 248, 249. 
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emnstances;'^^ and, witli reference to persons 
charg'ed with crime, has been defined as meaning an 
actual confinement or the present means of enforc¬ 
ing it,^^ the detention of a person contrary to his 
will.^^ 

Applied to things, there is some doubt of the ap¬ 
plication of the term to real estate, and it is gener¬ 
ally held to apply to personal property only.^^ It 
means to have in charge or safe-keeping,connotes 
control, and includes as well, although it does not 
require, the element of physical or manual posses¬ 
sion, implying a temporary physical control mere- 
ly,85 and responsibility for the protection and pres¬ 
ervation of the thing in custody.^® So used, the 
word does not connote domination or supremacy of 
authority.S'^ The term has been defined as mean¬ 
ing the keeping, guarding, care, watbh, inspection, 
preservation, or security of a thing; and carries 
with it the idea of the thing being within the im¬ 
mediate personal care and control of the person to 
whose custody it is subjectedcharge charge 
to keep, subject to order or directionimmediate 
charge and control and not the final absolute con¬ 


trol of ownership.^^ 

Equivalent to, or synonymous with: ^^Care” see 
12 C.J.S. p 1144 note 3, ‘^charge’^ see 14 C.J.S. p 
402 note 15, ^^controk’ see 18 C.J.S. p 29 note 45, 

^^detention” and ^‘imprisonment.2 

Compared with, or distinguished from: “Casual 
possession,’^93 ^^controk^ see 18 C.J.S. p 30 note 50, 
“filing,and “possessionk^^S 

Custody of law. The English translation of the 
Latin phrase, “custodia legis,” defined above. 

Custody of property. The keeping of property by 
one who is charged with or who assumes responsi¬ 
bility for its safety;96 the care and charge of prop¬ 
erty for one who retains the right to control it;®'^ 
the charge to keep and care for the owner, subject 
to his order and direction, without any interest or 
right therein adverse to him;96 such a relation to¬ 
ward it as would constitute possession if the per¬ 
son having custody had it on his own account.99 
The phrase has been distinguished from “legal pos¬ 
session,and “possession.'^^ 


70. Held to imply physical force 
N.C.—Wilkes v. Slaughter, 10 N.C. 
211, 216. 

Held not to require physical force 

n.I—State v. Mclnerney, 165 A. 433, 
434, 53 R.I. 203, citing Corpus Ju¬ 
ris. 

SO. Neb.—Spring v. Dahlman, 52 N. 
W. 567, 34 Neb. 692, 693. 

81. Ga.—Everett v. Holcomb, 58 S. 
E. 287, 289, 1 Ga.App. 794, 

Similarly expressed 

“The detention or the restraint of 
a person against his will."—State v. 
Mclnerney, 165 A. 433, 434, 53 R-I- 
203, citing Corpus Juris. 

82. U.S.—In re Snelling, D.C.Mass., 
202 F. 259, 260. 

83. Conn.—Hancock v. Finch, 9 A.2d 
811, 812, 126 Conn. 121. 

84. U.S.—Randazzo v. U. S., C.C.A. 
Mo., 300 F. 794, 797. 

Ga.—Jones v. State, 107 S.E. 166, 
167, 26 Ga.App. 635. 

Mo.—State v. Evans, 270 S.W. 684, 
687. 

17 C.J. p 440 note 69 [b]. 

“Custody” iustead of “coutrol” 

“No point is made on the use of 
the word ‘custody' instead of ‘con¬ 
trol,' used in the statute; it is evi¬ 
dently a word of similar import."— 
State V. Evans, Mo., 270 S.W. 684, 
687. 

85. Conn.—Hancock v. Finch, 9 A.2d 
811, 812, 126 Conn. 121. 

W.Va.—Gibson v. St. Paul Fire & 
Marine Ins. Co., 184 S.E. 662, 563, 
117 W.Va. 156. 


- 86 . U.S.—Martin v. U. S., Ind.Terr., 
168 F. 198, 204, 93 C.C.A. 484. 

N.T.—Southern Carbon Co. v. State, 
13 N.Y.S.2d 7, 9 . 171 Misc. 566, 
quoting Corpus juris. 

17 C.J. p 441 note 71 [c]. 

87. Conn.—^Hancock v. Finch, 9 A. 
2d 811, 812, 126 Conn. 121 . 

W.Va,—Gibson v. St. Paul Fire & 
Marine Ins. Co., 184 S.E. 662, 563, 
117 W.Va. 156. 

88 . N.T,—Southern Carbon Co. v. 
State, 13 N.Y.S.2d 7, 9, 171 Misc. 
566, quoting Corpus Juris. 

17 C.J. p 440 notes 60-67. 

Similarly expressed 
“To have watch, care or charge of 
something."—New York Auction Co. 
V. U. S. Fidelity & Guaranty Co., 183 
N.E. 358, 359, 260 N.Y. 186. 

89 . Me.—State v. Clark, 29 A. 984, 
86 Me. 194, 196. 

N.Y.—Southern Carbon Co. v. State, 
13 N.Y.S.2d 7, 9, 171 Misc. 666, 

quoting Corpus OTuris. 

90. U.S.—^U. S. V. One Ox-6 Ameri¬ 
can Eagle Airplane, No. 6571, D.C. 
Wash., 38 F.2d 106, 108, 

91. N.M.—Territory v. Matson, 113 
P. 816, 818, 16 N.M. 135. 

N.Y.—Southern Carbon Co. v. State, 
13 N.Y.S.2d 7, 9, 171 Misc. 566, 

quoting Corpus Juris. 

92. Applied to those accused of 
crime 

The term has been held to be the 
same thing as detention in civil law, 
and synonymous with “imprison¬ 
ment." 

Ga.—Everett v. Holcomb, 58 S.E. 287, 
289, 1 Ga.App. 794. 
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Pa.—Smith v. Commonwealth, 59 Pa. 
820, 324. 

93. Mich.—Barney v. Barney, 158 
N.W. 101, 102, 192 Mich. 45. 

94. Iowa.—Finders v. Yager, 29 
Iowa 468, 470. 

95. U.S.—U. S. V. One Ox-5 Ameri¬ 
can Eagle Airplane, No. 5571, D.C. 
Wash., 38 P.2d 106, 108. 

Ga.—Gillespie v. State, 8 S.E.2d 696. 
697, 62 Ga.App. 510—Henley v. 

State. 2 S.E.2d 139, 142, 59 Ga.App. 
695—Rivers v. State, 169 S.E. 260, 
261, 46 Ga.App. 778. 

Ky.—Morgan v. CommonwegClth, 47 S. 

W.2d 543, 544, 242 Ky. 713. 

Mo.—State v. Nichols, 130 S.W.2d 485, 
487. 

Tex.—Boatright v. State, 51 S.W.2d 
3il, 313, 121 Tex.Cr. 578. 

W.Va.—Gibson v. St. I'*aul Fire & 
Marine Ins. Co., 184 S.E. 562, 564, 
117 W.Va. 156. 

17 C.J. p 440 note 60 [b], p 442, note 
84 [a]. 

96. English li.D. 

97. Ky.—Shipp v. Patton, 93 S.W. 
1033, 123 Ky. 65, 69, 29 Ky.K 480. 

98 . Me.—Tarbox v. Tarbox, 89 A. 
194, 198, 111 Me. 374. 

N.Y.—People v. Burr, 41 How.I^r. 293, 
296. 

99. Neb.—State v. Columbus State 
Bank, 246 N.W. 235, 238, 134 Neb. 
231. 

1. Me.—Tarbox v. Tarbox, 89 A. 194, 
198, 111 Me. 374. 

N.Y.—People v. Burr, 41 How.Pr, 
293, 296. 

a. Ky.—Shipp V, Patton, 93 S.W. 
1033, 123 Ky. 65, 29 Ky.L. 480. 
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CUSTODY—CUSTOM AND CUSTOMS 


Other phrases: Actual control, care, and man¬ 
agement,''3 ^^actual physical custody,“all suits 
. . . involving the . . . custody of children, 

“care and custody of the child,”^ “charge, control, 
or custody of any mail matter,”7 “consent of the 
parent to whom custody . . . shall have been 

awarded,”8 “constructive custody,''9 “custody and 
care,^’'^o “custody and control,“custody and 
holding,''i 2 “custody and possession,’'!^ “^custody, 
care, or proper delivery’ of the cargo,”!^ “custody 
coupled with a right or interest of proprietor¬ 
ship,“^custody’ of an excluded alien,”!^ “cus¬ 
tody of the collector of customs,”! 7 “custody of the 
commissioner,”!^ “custody of the eourt,”!^ “custody 
of things,”20 “custody, power, or control,”^! “from 
the care or custody of any employee,”^^ “having the 
care and custody,”23 “in actual eustody,”^^ “in cus¬ 
tody,”2 5 “in custody of assured,”^^ “in custody of 
his bail,”27 “in his eustody,”28 “in his possession or 
custody, or under his control,”29 “in legal custo- 
dy,”30 “in the constructive legal custody of the 


eourt,”3! “in the control or custody of the £afcher,”32 
“in the custody of,”33 “in the custody of an offi- 
cer,”34 “in the custody of his bailors,”35 “legal eus- 
tody,”36 “person having custody or control,”37 “pos¬ 
session, custody, or control,”38 “under custody or 
control”33 and “while he is in the custody of an 
officer. 

CUSTOM and CUSTOMS. For both the popular 
sense of a practice or course of acting, and the 
more technical sense of a usage, either general or 
particular, which has obtained the force of law see 
Customs and Usages § 1; also as used, frequently 
in the plural, with reference to taxes, levied under 
the tariff laws, see generally the title Customs Du¬ 
ties. 

Custom of merchants. A system of customs or 
rules relative to bills of exchange, partnership, and 
other mercantile matters, and which, under the name 
of the “lex mercatoria,” or “law-merchant,” has been 
engrafted into and made a part of the common 


3. “Possession” implied 

Tex.—Boatright v. State, 51 S.W.2d 
311, 313, 121 Tex.Cr. 578. 

4. “Constructive custody” distin- 
gtxished 

Or.—State v. Freauff, 243 P. 87. 88, 
117 Or. 214. 

“At large” contrasted 
Or.—State v. Freauft, 243 P. 87, 89, 
117 Or. 214. 

5. La.—Downey v. Downey, 164 So. 
160, 161, 183 La. .424. 

6. N.T.—In re Boulware’s Will, 258 
N.Y.S. 522, 528, 144 Misc. 235. 

7 . XJ.S.—Sullivan v. TJ. S., C.C.A. 
Cal., 32 P.2d 992, 993. 

8. Kan.—In re Hardesty's Adoption, 
92 P.2d 49, 50, 150 Kan. 271. 

9. Or.—State v. Freauff, 243 P. 87, 
88, 117 Or. 214. 

10. As importing absolute posses¬ 
sion 

"‘Vehicles furnished the police de¬ 
partment shall be under its ‘custody 
and care,' but that does not import 
such absolute possession that the 
vehicles may not be attended to or 
repaired by any one not directly em¬ 
ployed in the department.”—Bower v. 
City of Louisville, 107 S.W.2d 238, 
240, 269 Ky. 350. 

11. R.I.—^Koury v. Providence- 
Washington Ins. Co., 145 A. 448, 
449, 50 R.I. 118. 

17 C.J. p 440 note 69 [a] (2). 

12. U.S.—Adler v. Roth, 5 F. 895, 
897. 

13. R.I.—^Koury v. Providence- 
Washington Ins. Co., 145 A. 448, 
449. 450, 50 R.I. 118. 

14. U.S.—The Joseph J. Hock, C.C. 


I A.ISr.Y., 70 P.2d 259, 260—Corsar v. 

' Spreckels, Cal., 141 F. 260, 263, 72 
C.C.A. 378. 

15. “Possession” e<iuivalent 

W.Va.—Gibson v. St. Paul Fire & 
Marine Ins. Co., 184 S.E. 662, 663, 
117 W.Va. 156. 

16. U.S.—U. S. V. Tod, D.C.N.Y., 291 
F. 665. 666. 

17. U.S.—U. S. V. One Ox-5 Ameri¬ 
can Eagle Airplane, No 5571, D.C. 
Wash., 38 F.2d 106, 108. 

18. Cal.—^Yager v. Superior Court in 
and for Los Angeles County, 33 P. 
2d 451, 453, 139 Cal.App. 84. 

19. N.Y.—^Bradley v. Roe, 27 N.E.2d 
35, 38, 282 N.Y. 525. 

20. W.Va.—Gibson v. St. Paul Fire 
& Marine Ins. Co., 184 S.E. 562, 563. 
117 W.Va. 156. 

21. Ga,—Roe v. Doe, 32 Ga. 39, 48. 

22. U.S.—International Harvester 

Co. V. National Surety Co., D.C. 
Ill., 39 F.2d 956. 

23* Mo.—State v. Evans, 270 S.W. | 
684, 687. 

24. Or.—Carpenter v. Lord, 171 P. 
577, 579, 88 Or. 128, L.R.A.1918D 
674. 

2®. La.—Rhodes v. Jordan, App., 157 
So. 811, 821. 

Or.—State v. Freauff, 243 P. 87, 89, 
117 Or. 214. 

17 C.J. p 441 note 73 [a], 75 [b]. 

*‘In duress” eq.uivalent 
Or.—Carpenter v. Lord, 171 P. 577, 
579, 88 Or. 128, L.R.A.1918D 674. 
*^In jail” equivalent 
Ark.—Hillian v. State, 8 S.W. 834, 
836, 50 Ark. 523. 
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“On parole” equivalent 
Or.—Carpenter v. Lord, 171 P. 577, 
579, 88 Or. 128, L.R.A.1918D 674. 
“On trial” equivalent 
Or.—Carpenter v. Lord, supra. 

26. Ky.—JEtna Casualty & Surety 
Co. V. Patton, 67 S.W.2d 32, 33, 247 
Ky. 370. 

27. Va.—Levy v. Arnsthall, 10 Gratt. 
641, 648, 61 Va. 641, 648. 

2a. Wash.—Pox West Coast The¬ 
atres V. Union Indemnity Co., 9 P. 
2d 78, 81, 167 Wash. 319. 

29. U.S.—U. S. V. Dibella, C.C.A.N. 
Y., 28 P.2d 805. 806. 

30. Mich.—Stuart v. Murphy, 233 N. 
W. 402, 403, 252 Mich. 522. 

31. Mich.—Stuart v. Murphy, supra. 

32. Mass.—O'Connor v. Benson Coal 
Co., 16 N.E.2d 636, 638. 

33. U.S.—Posner v. Insurance Co. of 
North America, D.C.N.Y., 300 F. 
383, 386. 

34. Tex.—^Willoughby v. State, 219 
S.W. 468, 471, 87 Tex.Cr. 40. 

35. Mich.—Stuart v. Murphy, 233 N. 
W. 402, 403, 252 Mich. 522. 

36. Tex.—Little v. State, 272 S.W. 
456, 457, 100 Tex.Cr. 167. 

3(7. Ky.—Commonwealth v. Goulet, 
125 S.W. 1083, 1085, 137 Ky. 464. 

38- Ga.—Jones v. State, 107 S.E. 166, 
26 Ga.App. 635. 

N.Y.—People v. Britton, 118 N.Y.S. 
989, 992, 134 App.Div. 275. 

36. Mich.—J. O. Nessen Lumber Co. 
V. Ray H. Bennett Lumber Co., 193' 
N.W. 789, 790, 223 Mich. 349. 

40. Tex.—Little v. State, 272 S.W. 
466, 457, 100 Tex.Cr. 167. 



CUSTOM AND CUSTOMS—CUSTOMARY 


25 C.J.S. 


As related to the law of negotiable instru¬ 
ments see Bills and Kotes § 2, and as having been 
incorporated into the common law of England see 
Common Law § 8. 

Custom of the country. With reference to good 
husbandry the term is applied to the approved hab¬ 
its of husbandry in the neighborhood under circum¬ 
stances of the like nature. 

Custom of the port. The practice or usage based 
on the facilities for unloading vessels, known to 
those engaged in the business of unloading. 

Custom work. The words, when used with refer¬ 
ence to a steam flouring mill, have a meaning differ¬ 
ent from that which attaches to them, as applied to 
the old-fashioned gristmill, and signify that the 
farmer gets a certain amount of dour, bran, and 
shorts for a given number of bushels of wheat.^^ 

Customs laws. Such laws as pertain to that part 
of commerce that has to do with property, its ex¬ 
change and movements.'^^ 

Customs of London. Particular customs within 
the city of London, with regard to trade, appren¬ 
tices, widows, orphans, and a variety of other mat¬ 
ters. 


Other phrases: ^^Custom of accepting delayed 

premiums, ”47 ^^Custom of York,”48 and ‘^range cus¬ 
tom ;”4 9 also ^‘Customs Consolidation Act.”50 gtill 
other phrases treated elsewhere in this work are 
given in the subjoined note.54 

CUSTOMAEILY. In the customary manner; or¬ 
dinarily according to the customs, general prac¬ 
tice or usual order of things; habitually; regular¬ 
ly; usually. 

Phrases: ''Customarily employed as part of my 
household,”S4 ^‘customarily engaged in an independ¬ 
ently established trade, business, or profession,”55 
"customarily kept,”56 “ 'customarily^ navigating,”^7 
"customarily ran at a high, reckless, and danger¬ 
ous rate of speed,”58 "customarily self-cmployed,”59 
"customarily used,”^^ and "customarily used as a 
cattle range.”^^ 

CUSTOMARY. The woi'd ordinarily means accord¬ 
ing or conforming to custom or usage, established 
by custom, usual, habitualcommon;rea- 
sonable.^4 it is equivalent to, or synonymous with, 
"usual,”^^ as distinguished from the s(mse of a 
fixed custom by which any one is to be bound. 


41. Black L.D., citing 1 Blackstone 
Comm, p 75. . 

17 C.J. p 443 note 12. 

42. Eng.—Legh v. Hewitt, 4 East 
154, 159, 102 Reprint 789. 

43. U.S.—-The Joseph W. Brooks 
Cargo, D.C.H.C., 122 P, 881, 884. 

44. isr.D. —Hutchinson v. Cleary, 55 
N.W. 729, 730, 3 N.D. 270. 

45. U.S.—U. S. V. Sischo, D.C.Wash., 
262 F. 1001, 1005. 

See generally the title Customs du¬ 
ties. 

46. Burrill L.D. 

47. Tex.—American Ins. Co. of Tex¬ 
as V. Estes, Civ.App., 141 S.W.2d 
459, 464. 

43. A custom of intestacy in the 

province of York similar to that of 

London; it was abolished by 19 & 

20 Viet. c. 94.—-Black L.D. 

49. Or.—Big Butte Horse & Cattle 
Association v. Anderson, 289 P. 503, 
507, 133 Or. 171. 

50. The statute 16 & 17 Viet, c 107, 

which has been frequently amended. 

—Black L.D., citing 2 Steph.Comm. p 

563. 

51. “Custom mill" see the C.J.S. ti¬ 
tle Mills § 2, see also 17 C.J. p 443 
notes 10, 11. 

“Customs broker" see Brokers § 1 a 
note 17 and Customs Duties § 89. 

“Customs gallon" see Customs Du¬ 
ties § 124, and Gallon 27 C.J, p 939 
note 15. 

“U.sual course and custom of the ad¬ 


joining country" see Course 20 C. 
J.S. p 1304 note 27. 

52. Mo.—Adelman v. Altman, 240 S. 
W. 272, 276, 209 Mo.App. 583. 

53. Utah.—Fuller Brush Co. v. In¬ 
dustrial Commission of Utah, 104 
P.2d 201, 203. 

54. N.Y.—Givens v. Whitney, 190 N. 
Y.S. 177, 198 App.Div. 970—Lafrinz 

V. Whitney, 186 N.Y.S. 411, 414, 195 
App.Div. 131. 

55. Utah.—Fuller Brush Co. v. In¬ 
dustrial Commission of Utah, 104 
P.2d 201, 203. 

56. As referring to personal proper¬ 
ty 

“It seems clear that the Legisla¬ 
ture had m mind a large amount of 
personal property within this state 
which has no fixed location, which is 
moved about from place to place for 
much of the time, but which is 
brought back at some regular inter¬ 
val or intervals to a given place 
where it reposes for a time in a stale 
of rest, repose, or nonuse."—^Wiscon¬ 
sin Trans. Co. v. Village of Williams 
Bay, 240 IST.W. 136, 138, 207 Wis. 265. 

57. N.J.—Farwell v. Smith, 16 N.J. 
Law 133, 137. 

58. Mo.—Adelman v. Altman, 240 S. 

W. 272, 276, 209 Mo.App. 583. 

59. Wis.—Slocum Straw Works v. 
Industrial Commission, 286 H.W. 
593, 598. 

60. Wis.—^Wisconsin Trans. Co. v. 
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Village of Williams Bay, 240 N.W. 
136. 138, 207 Wis. 265. 

61. Idaho.-—State v. Brace, 290 P. 
722, 49 Idaho 580. 

62. Ill.—Smiley v. Ea.st St. Louis R. 
Co.. 100 N.E. 157, 158, 25 6 Ill. 482. 

Iowa.—Polich v. Anderson-Robinson 
Coal Co., 288 N.W. 650, 657. 

N.Y.—Kent v. Patter.son, 141 N.Y.S. 
932, 933, 80 Misc. 560. 

63. Pa.—Commonwealth v. Weber, 
67 Pa.Super. 497, 505. 

64. Or.—Martin v. Fletcher, 149 
895, 897, 77 Or. 408. 

65. Ala.—Woods v. Postal T<‘le- 
graph-Cable Co., 87 So. 681, 686, 
205 Ala. 236, 27 A.L.R. 834. 

Practically the same as “usnal*^ 

It is an adjective and frequently 
occurs qualifying such word.s as “dis¬ 
charge," “dispatch," “practice," etc., 
and when thus u.sed means practi¬ 
cally the same as “usual."—>Smil(‘y 
V. East St. Louis R. Co., 100 N.E. 
157, 158, 256 Ill. 482—17 C.J. p 442 
note 90. 

66. Ala.—Woods V. Postal Tele¬ 
graph-Cable Co., 87 So. 681, 686, 
205 Ala. 236, 27 A.h.R. 824. 

Not in the sense of law 

“The use of the word . 
obviously was not intended to be a 
custom which takes the place of 
law. It is only necessary that the 
practice be customary on the part 
of the particular employer involved." 



25 C.J.S. 


CUSTOMAEY 


Customary interpretation of laws. Under Span¬ 
ish jurisprudence the customary interpretation of 
laws is that given by judges consulting the spirit 
of the law, jurisprudence, usages, and equity, and 
it has a certain force and authority when two or 
more decisions, made by a superior tribunal on sim¬ 
ilar subject matter, are in conformity with each oth¬ 
er. It is distinguished from the two other classes 
of interpretation, namely the ‘^authentic interpreta¬ 
tion^’ see Authentic 7 C.J.S. p 1289 note 61, and the 

^^doctrinal interpretation.”®^ 

Customary lazv. That which rests on no other 
foundation than usage, deriving its authority from 
the silent assent of those affected by it, and hence 
may be abrogated by usage.®^ 

Customary practice. The custom or usage of a 
particular business house, association, etc.'^® 

Customary rent. A rent which entitles the occu¬ 
pier to hold as long as he pays; one which, by force 
of legal custom, enables the tenant to hold the land 
at a fixed rent.'^^ 

Customary service. In English law, a service due 


by custom from one person to another; as the serv¬ 
ice of doing suit to another’s mill, where the per¬ 
sons resident in a particular place, by usage time 
out of mind, have been accustomed to grind their 
corn at a certain mill.”^2 

Customary tenants. In English law, such tenants 
as hold by the custom of the manor, as their special 
evidence. Copyholders belong to this class. 

Customary use. The use of a thing for the pur¬ 
pose and in the manner such thing is usually and 
ordinarily used.'^^ 

Other phrases: ^Compensation . . . such as is 
customary,”'^® ^^customary and usual operating ex¬ 
penses of the theatre,”'^® ‘^customary duty or 
fee,”'^'^ ^^customary estates,”'^® ^‘customary fines, 
fees, and other dues or payments,“customary 
freehold,”®® “customary home occupation,”“cus- 
' tomary right,”® ^ “in the usual and customary man- 
: ner,”®® “lawful and customary,”®^ “usual and cus- 
1 tomary,”®® “usual and customary business,”®® “usu- 
; al and customary compensation,”®'^ “usual and cus- 
! tomary method,”®® “usual and customary music,”®^ 

• and “ ^usual, ordinary and customary’ travel.”®® 


—Polich V. Anderson-Robinson Coal 
Co., Iowa, 288 N.W. 650, 657. 

67. Tex.—Houston v. Robertson, 2 
Tex. 1, 26. . , 

es. Tex.—Houston v. Robertson, su¬ 
pra. 

69. U.S.—Toler v. White, D.C.Me., 

24 F.Cas.No.14,079. 1 Ware 280, 

282. 

70. Neb.—American Bldg-. & Loan 
Assoc. V. Mordock, 68 N.W. 107, 
108, 39 Neb. 413. 

71. Eng.—Vivian v. Moat, 16 Ch.D. 
730, 733. 

72- Burrill L.D. 

73. Burrill L.D. 

See also Copyholder 18 C.J.S. p 132 
note 67. 

74. Customary use of street 

“The customary, or usual and or¬ 
dinary, use of a street is for travel 
from one point to another by the 
usual and lawful mode of travel.” 
—Smiley v. East St. Louis R. Co., 
100 N.E. 157, 158, 256 Ill. 482. 

75. “Such compensation as is ordi¬ 
narily and usually paid for services 
of the kind he claims to have ren¬ 
dered.”—Montgomery v. O'Donnell, 
150 N.W. 1025, 1026, 178 Iowa 588. 

76. N.Y.—O'Connor v. La Hay The¬ 
atre Corporation, 11 N.T.S.2d 8, 9. 

77. Can.—Grimsby Park Co. v. Irv¬ 
ing, 41 Can.S.C. 35, .37. 

78. Defined 

“Estates which owe their origin 
and existence to the custom of the 
manor in which they are held.”— 


Black, L.D., citiiig 2 Blackstone 
Comm. p.l49. ; 

79. Eng.—Re Naylor, 56 L.T.Rep. 

N.S. 132. 134'. i 

80. In English la-w, a variety of 
copyhold estate, the evidences of the 
title to which are to be found upon 
the court rolls; the entries declar¬ 
ing the holding to be according to 
the custom of the manor, but it is 
,not said to be at the 'will of the lord. 
The incidents are sirmilar to those of 
common or pure copyhold.—Black L. 
D., citing 1 Stephen Comm. pp. 212, 
213 and note. 

81. Utah.—^Provo City v. Claudin, 

. 63 P.2d 570,. 574, 91 X7tah 60. 

'82. N.Y.—Post V. Pearsall, 22 

Wend. 425. 431. 

,83. Minn.—Thomas Keating Co. v. 
Inland Steel Co., 195 N.W. 1016, 
1018, 157 Minn. 243. 

66 C.J. p 119 note 65. 

84. Ill.—Smiley v. Bast St. Louis 
R. Co., lOO N.E. 157, 158, 256 Ill. 

‘ 482, 485. 

85. As not referring to technical 
usage or custom 

The words “usual and customary,” 
in provision of contract granting ex¬ 
clusive ice cream privileges at pavil¬ 
ions and boating privileges on lake 
in city park, that city “will furnish 
the usual and customary music, both 
as to amount and duality,” held not 
to refer to usage or custom in the 
technical or legal sense but to the 
ordinary and usual practice of the 
city in the park, and to require the 
music to be at the same places as 


before.—City and County of Denver 
V. Bowen, 184 P. 357, 859, 67 Colo. 
315—66 C.J. p 119 note 70. 

“Casual or exceptional” distin¬ 
guished 

“ ‘Usual and customary’ clearly 
import something more than casual 
or exceptional cases.”—Carter v. 
Philadelphia Coal Co., 77 Pa. 286, 
290. 

86. Of a railroad 

“The ‘usual and customary busi¬ 
ness' of a railroad company consists 
in the receipt of freight and passen¬ 
gers at various points on its road 
and to transport and deliver them at 
other points thereon, and to issue 
bills of lading, the sale of tickets, 
and keeping the books and accounts 
of the company relating to such 
business transactions.”—State v. 
Calhoun, 220 S.W. 6, 10, 281 Mo. 6»3. 
596. 

87. According to usage or custom 
“Usual and customary compensa¬ 
tion depends upon the proof of the 
existence of a custom or usage 
known to parties.”—McClory v, 
Schneider, Tex.Civ.App,, 51 S.W.2d 
738, 742. 

“Reasonable compensation” distin-- 
guished 

Tex.—McClory v. Schneider, supra. 

80. Pa.—Carter v. Philadelphia Coal 
Co., 77 Pa. 286. 290. 

89. Colo.—City and County of Den¬ 
ver V- Bowen. 184 P. 357, 358, 67' 
Colo. 315. 

90. Cal.—Williams v. San Francis* 



CVSTOMAEY—CVSTOMROVSE 


25 C.J.S. 


Still other phrases treated elsewhere in this work 
are set out in the subjoined note.^^ 

CUSTOMER. A buyer, purchaser, or patron ;92 a 
person with whom a business house, or a business 
man, has reg*ular or repeated dealings.^^ It has 
been said, however, that while originally the word 
implied one who repeatedly did business with an¬ 
other, repeated dealings are not always necessary to 
make one a customer.^^ The term does not in itself 
imply a sale under contract, although such might be 
the case.95 Under particular circumstances, it has 
been held that the term refers, to one whose deal¬ 
ings have been confined to the purchase of goods, 
and to an intending as well as to an actual pur¬ 
chaser.^^ The meaning of the word may be extend¬ 
ed by the terms of a contract specifically defining 
it as any person, partnership, association, or corpo¬ 
ration lawfully receiving service from the company 
furnishing it.^^ It has been held not to apply to 
one in possession of property who has obtained con¬ 
sent to use it by a triek,^^ 

Customer of a bank. A person who sustains 
habitual or consecutive business relations with a. 
bank, although it is not necessary that one should 
have an account at a bank to be included within the 
meaning of the phrase.^ The term, however, does 
involve something of use and habit.2 See the C.J.S. 
title Banks and Banking for the following specific 
uses of the term: As bound by bylaws of the bank, 


§ 56 notes 26-29; and in connection with loans by 
the bank of customers^ funds, § 384 b and § 1008 
notes 99 and 1. 

Customers' man. One whose duty is to greet the 
customers when they appear at his employer’s office 
on business, to assist them in placing their orders, 
and generally to see that their wants are taken care 
of.3 

Other phrases: “Customer of a retail dealer in 
oils,and “owner and/or customer also “cus¬ 
tomers outside of the establishment,”^ “guests or 
customers,”^ “inhabitants and customers,” ^ and 
“price to customers ;”9 also “customers’ goods, 
“customer’s margin” see Banks and Banking § 287 
note 34, “customer’s paper” see Banks and Banking 
§ 646 b (5) note 32, and “customers’ receipt and 
also adjectively “a customer market is maintained 
by Credit Service, Inc.”i2 

CUSTOMS SERRA PRISE STRIOTE.13 

CUSTOMHOUSE. In administrative law, the house 
or office where commodities are entered for impor¬ 
tation or exportation; where the duties, bounties, or 
drawbacks payable or receivable upon such impor¬ 
tation or exportation are paid or received; and 
where ships are cleared out, etc.^^ 

Phrases: “Customhouse broker” see Brokers § 1 
a note 17, and Customs and Duties § 89, 17 C.J. p 
610 notes 84-88, and “customhouse permit.”^^ 


CO & N. W. R. Co., 93 P. 122, 126, 
6 CaLApp. 715. 

ai- “Customary dispatch,” “custom¬ 
ary discharge,” “customary quick 
dispatch,” “customary steamship 
dispatch,” and “customary time” 
see the C.J.S. title Shipping § 210, 
also 68 C.J. p 589 note 46—p 590 
note 63. 

92. La.—Murray v. Hagens, App., 
143 So. 505, 506. 

93. Iowa.—Dunshee v. Standard Oil 
Co., 126 N.W. 342, 344. 

17 C.J. p 443 note 4, 

94. Ill.—Gallopin v. Continental 

Casualty Co., 7 N.E.2d 771, 774, 290 
IlLApp. 8. 

95. Iowa.—Dunshee v. Standard Oil 
Co., 126 N.W. 342, 344. 

96. Ga.—Askew v. Silman, 22 S.E. 
573, 574, 95 Ga. 678. 

97. Ont.—McLean v. Dun, 39 tJ.C. 
Q.B. 551, 562. 

98- Pa.—Land Title Bank & Trust 
Co. V. Pennsylvania Public Utility 
Commission, 10 A.2d 843, 846, 138 
Pa.Super. 544. 

99. Wis.—^Potts V. Farmers' Mut. 
Automobile Ins. Co., 289 N.W. 606, 
608. 


1. Eng.—Great Western R. Co. v. 
London, etc., Banking Co., [1900] 
2 Q.B, 464, 472. 

2. Eng.—Matthews v. Brown, 63 L. 
J.Q.B. 494, 495. 

3. Tex.—Fenner & Beane v. Lincoln, 
Civ.App-, 101 S.W.2d 305, 308. 

4- Iowa.—Dunshee v. Standard Oil 
Co., 126 N.W. 342, 344. 

5. Ill.—Gallopin v. Continental- Cas¬ 
ualty Co., 7 N.B.2d 771, 290 Ill. 
App. 8. 

6. Md.—Stout V. Baltimore Life 
Ins. Co. of Baltimore City, 195 A. 
547, 548, 173 Md. 277. 

7. La.—Murray v. Hagens, App., 143 
So. 505, 606. 

3. As applied to a municipal power 
plant 

“A customer is one who makes use 
of the city’s product, while an in¬ 
habitant may not be a customer. 
. . . 'Customers’ simply speci¬ 

fies an important group that comes 
within the classification of inhabit¬ 
ants.”—Light V. City of Danville, 
190 S.E. 276, 284, 168 Va. 181. 

9. Cal.—Hansen v. Fresno Jersey 
Farm Dairy Co., 31 P.2d 359, 363, 
220 Cal. 402. 


10. Referring to goods in custody 

“We take the words in their ordi¬ 
nary sense as describing goods be¬ 
longing to plaintiff's customers in 
his custody as bailee for the purpos¬ 
es of his trade.”—Sagransky v. To- 
kio Marine & Fire Ins. Co., 92 Pa. 
Super. 500, 502. 

11. As acknowledgment merely 

In construing a customer's receipt 
for foreign exchange the court said: 
“There are in the instrument no 
words importing a contract to do 
anything or to refrain from doing 
anything. It is merely an acknowl¬ 
edgment that a contract had been 
made.”—Calin v. Marcovich, 165 N. 
B. 329, 330, 88 Ind.App. 665. 

12. A promise for the future 
“Considering the sentence as a 

whole, it would . . . seem that 

the words 'is maintained' were used 
in the sense of 'will be maintained,' 
and were of a promissory and fu¬ 
ture nature.”—-Salisbury v. Credit 
Service, Del.Super., 199 A. 674, 683. 

13. A maxim meaning “Custom 
must be taken strictly.—Black L.D. 

14. Black L.D. 

15. N.Y.—Bonito v. Mosquera, 15 N. 
Y.Super. 401, 440. 
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CUSTOMS AND USAGES 

This Title includes established methods of dealing in particular occupations or trades, or in trans¬ 
actions of a particular kind, or in particular localities; their operation and effect as to contracts; and plead¬ 
ing such customs and usages, and evidence relating thereto. 

Blatters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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CUSTOMS AND USAGES 


§ 1 


§ 1. Definitions, Distinctions and Status 

8n its tecirnical legal sense a custom is a usage which 
has obtained the force of law, but in its more popular 
sense it is a practice or course of acting. A usage re¬ 
fers to a general habit, mode, or course of procedure in 
all mercantile transactions or in particular trades or pro¬ 
fessions. Although there is a marked distinction between 
the two terms, "custom” Is frequently used as a generic 
term codrdinate with "usage.” 

In its more technical legal sense, a custom is a 
usage which has obtained the force of law.^ In 
other words, it is a law established by long usage.^ 
It differs from prescription in the fact that prescrip¬ 
tion is a personal usage or enjoyment while custom 
is not connected to any particular person but belongs 
to the community rather than to its individuals.^ 
The woFd '"custom’’ is also employed by the courts 
in its more popular sense of a practice or course of 
acting,^ and it is in this sense that we find it used 
most frequently in the discussion of the admissibili¬ 
ty of evidence of "custom” as bearing on questions 
of negligence.^ In one sense, general customs are 
such as prevail throughout a country and became 
the law of that country;® particular customs are 
such as prevail* in some county, city, town, parish. 


or place.7 The particular customs of English law 
which are the remains of a multitude of local cus¬ 
toms prevailing, some in one part, some in another, 
over the whole country, while it was divided into 
separate dominions, are of no practical importance 
in America, since they cannot here have the im¬ 
memorial antiquity which is requisite to their valid¬ 
ity.® 

Usage. A usage in its most extensive meaning 
includes both custom and prescription; but in its 
narrower signification it refers to a general habit, 
mode, or course of procedure in all mercantile trans¬ 
actions or in particular trades or professions.^ A 
mere general belief on the part of a class of persons 
as to their rights and liabilities under certain facts 
does not constitute a usage; it consists in a mode of 
dealing, a course of conduct—in what is done, not 
what is thought. 

Customs and usages distinguished. As may be 
seen from the foregoing definitions, there is a 
marked distinction between a usage and custom, to 
which the courts have called attention,^! but which 
has not in all cases been observed and the term 


1- U.S.—Etna Forge & Boll Co. v. 

Youngstown Sheet & Tube Co., C. 
C.A.Pa., 282 F. 786. 

Mass.—Agoos Kid Co. v. Blumenthal 
Import Corporation, 184 N.E. 279, 
2S2 Mass. 1—Conahan v. Fisher, 
124 N.E. 13, 15, 233 Mass. 234. 
N'.Y.—Gerseta Corporation v. Silk 
Ass'n of America, 222 N.Y.S. 11, 
13, 220 App.Biv. 293, citing Corpus 
Juris. 

Or.—Maeder Steel Products Co. v, 
Zanello, 220 P. 155, 161, 109 Or. 
562. 

17 C.J. p 446 note 1. 

Similar defluitious 

(1.) A "custom" is universally de¬ 
fined as a long established practice 
considered as unwritten law and 
resting for authority on long con¬ 
sent.—Creitz v. Bennett, 182 N.E. 
736, 738, 350 Ill. 32.- 

(2) “Custom" results from a long 
series of actions, constantly repeat¬ 
ed, which have, by such repetition 
and by uninterrupted acquiescence, 
acquired the force of a tacit and 
common consent. 

Ky.—Louisville & N. R. Co. v. Rever- 
man, 49 S.W.2d 558, 560, 243 Ky. 
702. 

La.—S'entell v. Texas & P. Ry. Co., 
App., 160 So. 84*7, 851. 

(3) Other similar definitions see 17 
C.J. p 446 note 1 [a]. 

2. R.I.—Portuguese Beneficial Ass’n 
V. Xavier, 195 A. 231, 59 R,L 265. 
17 C.J. p 4'46 note 2. 


2d 646, 41 N.M. 497, 112 A.L.R. 
536. 

N.Y.—Gillies v. Orienta Beach Club, 
289 N.Y.S. 733, 735, 159 Misc. 

676 . 

4. U.S.—Baltimore & O. R. Co. v. 
Doty, Ohio, 133 F. 866, 872, 67 C. 
C.A. 38. 

Ky.—Louisville & N. R, Co. v. Rever- 
man, 49 S.W:2d 558, 243 Ky. 702. 
Mo.—Hartman v. Union Electric 
Light & Power Co., 53 S.W.2d 241, 
245, 331 Mo. 230, citing Corpus 
Juris, 

Or.—Maeder Steel Products Co. v. 

Zanello, 220 P. 155, 109 Or. 562. 
Tex —Missoun-Kansas-Texas R. Co. 
V. Ashlock, Civ. App., 136 S.W.2d 
943—Border State Life Ins. Co. v. 
Monk, Civ.App., 103 S.W.2d 825, 
828. 

Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 710, 40 Wyo. 
324. 

17 C.J. p 446 note 4. 

Greueral understanding 

"Custom" is general understand¬ 
ing, on which persons trade in port, 
market, or commodity.—^Pendleton 
Bros. V. Northern Coal Co., D.C. 
Mass., 22 P.2d 317. 

5. Idaho.—^Hansen v. Standard Oil 
Co. of California, 44 P.2d 709, 712, 
citing Corpus Juris. 

Mo.—^Adelman v. Aitman, 240 S.W. 

272, 276, 209 Mo.App. 58*3. 

17 C-J. p 446 note 5. 

6 . Me. — Bodfish v. Pox> 23 Me. 90, 
39 Am.D. 611. 


7. Pa.—^Albus V. Toomey, 116 A. 917, 
273 Pa. 303. 

17 C.J. p 447 note 6. 

8. N.J.—Ocean Beach Assoc, v. Brin- 
ley, 34 N.J.Eq. 438. 

17 C.J. p 449 note 19. 

9. Cal.—Turner v. Donovan, 39 P,2d 
858, 3 Cal.App.2d 485. 

N.Y.—Zaloom v. Ganim, 129 N.Y.S. 
85, 87, 72 Misc. 36, affirmed 132 N. 
T.S. 1151, 148 App.Div. 892. 

Tex.—Barreda v. Milmo Nat. Bank, 
Civ.App., 241 S.W. 743, affirmed, 
Com.App., 262 S.W. 1038. 

17 C.J. p 447 note 7. 

10. U.S.—The John H. Cannon, D.C. 
Md., 51 F. 46. 

Ind.—Cox V. O’Riley, 4 Ind. 368, 58 
Am.D. 633. 

R.I.—Fletcher v. Seekell, 1 R.I, 267. 

11. U.S.—Gulf Refining Co. v. Uni¬ 
versal Ins. Co., C.C.A.N.Y., 32 F.2d 
555, certiorari denied Universal 
Ins. Co. V. Gulf Refining Co.* 50 S. 
Ct. 35, 280 a.S. 584, 74 L.Ed. 634— 
Nicoll V. Pittsvein Coal Co., C. 
C.A.N.Y., 269 F. 968. 

D.C.—U. S. Shipping Board Emergen¬ 
cy Fleet Corporation v. Levensaler, 
290 F. 297, 53 App.D.C. 322. 

Ind.—Herz Straw Co. v. Capitol Pa¬ 
per Co., 24 N.E.2d 921—City Dairy 
Co. V. Uservo, Inc., 199 N.E. 457, 
459, 101 Ind.App. 375. 

Ohio.—Davidson v. Toledo Home Tel¬ 
ephone Co., 26 Ohio Cir.Ct.,N.S., 
273. 

17 C.J. p 447 note 9. 

12. Ky.—^Aulich v. Craigmyle, 69 S. 
W.2d 560, 248 Ky. 676. 

17 C.J. p 448 note 10. 


3. N.M.—Hester v. Sawyers, 71 P. 
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§ 2 

‘‘custom” has frequently been used as a generic term 
coordinate with “usage.In this Title the term 
“custom” will, except where an intention to use it in 
its technical sense is indicated, be used as it ordi¬ 
narily is by the courts as a term coordinate with 
“usage,” and not as indicating a usage which has ac¬ 
quired the status of a rule of law. 

§ 2. Requisites and Validity 

stated concisely and generally, a usage or trade cus¬ 
tom must be ancient, certain and uniform, compulsory, 
consistent, general, continued, notorious, reasonable, not 
in contravention of law, and acquiesced in. Rules ap¬ 
plicable to partial validity of statutes are applicable to 
partial validity of custom and usages. 

A usage or trade custom must, as it is frequently 
stated, possess the following essentials, each of 
which will be separately discussed in §§ 3-13. It 
must be ancient, certain and uniform, compulsory, 
consistent, general, continued, notorious, reasonable, 
not in contravention of law; and it must be acqui¬ 
esced in by persons acting within the scope of its 
operations.14 

Partial validity. The rules applicable in case of 
the partial validity of statutes are applicable to cus¬ 
toms and usages and if part of a custom or us¬ 
age would be valid if it stood alone it will be in¬ 
valid where another part of the entire custom or 


usage of which it forms a part is invalid, unless it 
is reasonably certain that to enforce the valid part 
as a separate custom would correspond with the 
purpose with which the custom as a whole was es¬ 
tablished.^^ 

§ 3. - Antiquity 

a. Customs having force of law . 

b. Particular customs or usages of trade 

a. Customs Having Force of Law 

The general rule Is that a common-law custom must 
have existed from time Immemorial, but such a test has 
not been applied strictly in the United States. 

The general rule is that a common-law custom 
must have existed from time immemorial or, in oth¬ 
er words, so long that the memory of man runneth 
not to the contrary,such a test has not been 
applied strictly in the United States, and certain 
usages which have existed for a long period of time 
with no legislative or judicial censure have been 
held to have the force of law.^^ Further, a usage, 
although of comparatively modern date, may form 
the basis of a judicial decision, and in conjunction 
with that judicial recognition have the force of 
law.^^ A good illustration of this may be found 
in the right of stoppage in transitu.^O The transi¬ 
tion of a usage from a question of fact which must 


13. Ky.—^Aulich v. Craigmyle, • su¬ 
pra. 

17 C.J. p 448* note 11. 

14. Isr.Y. —Gerseta Corporation v. 
Silk Ass'n of America, 222 K.Y.S. 
11, 13, 220 App.Div. 293, quoting 

Corpus Juris. 

All or a number of these essentials 

are enumerated in the following cas¬ 
es. 

IT.S.—Rosenberg Bros. & Co. v. U. 
S. Shipping Board Emergency Fleet 
Corporation, B.C.Cal., 7 F.2d 893, 
affirmed, C.C.A., U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Rosenberg Bros. & Co., 12 
P.2d 721, certiorari granted 47 S. 
Ct. 237, 273 CJ.S. 682, 71 L.Ed. 838, 
reversed on other grounds 48 S-Ct. 
256, '276 XJ.S. 202, 72 L.Ed. SSI- 
Western Petroleum Co. v. Tidal 
Gasoline Co., C.C.A.I11., 284 F. 82. 
Idaho.—Fischer v. First Nat. Bank, 
40 P.2d 625, 55 Idaho 251. 

111.—^F. B. Miller Agency v. Home 
Ins. Co., 276 HLApp. 418, 

Ind.—City Dairy Co. v. TJservo, Inc., 
199 K.E. 457, 101 Ind.App. 375. 
Kan.—Jarecki Mfg. Co. v. Merriam, 
180 P. 224, 104 Kan. 646. 

Ky.—^Aulich v. Craigmyle, 69 S.W. 

2d 560, 248 Ky. 676. 

Mo.—^Porterfield r. American Surety 
Co. of New York, 210 S.W. 119, 
201 Mo.App. 8—Hanks v. Lesieur, 
App., 204 S.W. 552. 

N.Y.—Salisbury v. New York Cent. 


R. Co., 222 N.Y.S. 38, 220 App.Div. 
491—Cassin v. Stillman-Delehan- 
ty-Ferris Co., 172 N.Y.S. 764, 185 
App.Div. 63. 

Or.—Port Inv. Co. v. Oregon Mut. 
Fire Ins. Co., 94 P.2d 734, 124 A. 
L.R. 1342. 

Pa.—Albus V. Toomey, 116 A. 917, 
273 Pa. 303—Brown v. American 
Steel Foundries, 116 A. 546, 272 
. Pa. 231. 

R.L—Portuguese Beneficial Ass'n v. 

Xavier, 195 A. 231, 59 R.I. 265. 
Tex.—King v. Shelton, Civ.App., 252 

S. W. 194—Barreda v. Milmo Nat. 
Bank, Civ.App., 241 S.W. 743, af¬ 
firmed, Com.App., 252 S.W. 1038. 

17 C.J. p 449 note 28 CaJ. 

15. Ga.—^Deadwyler v. Karow, 62 
S.E. 172, 131 Ga. 227, 19 L.R.A.,N. 
S., 197. 

16- Ga.—Deadwyler v. Karow, su¬ 
pra. 

17. Conn.—Spencer v. Fargo, 159 A. 
349, 114 Conn. 527. 

Del.—Stimmel v. Brown, 30 A. 996, 
12 Del. 219. 

Me.—Ulmer v. Farnsworth, 15 A. 

65, 80 Me. 500. 

17 C.J. p 449 note 32. 

Xilectiou of town officers 

To have force of law, usage to 
elect as town officers only persons 
both residents and electors must be 
general custom from time immemori¬ 
al.—Spencer v. Fargo, 169 A. 349, 114 
Conn. 627. 


Pew months insufficient 

Where an order of the secretary 
of commerce, under Comp.T-..1913 § 
264, prohibiting fishing nets within 
a lateral distance of six hundred 
feet, had only been in force a few 
months, no custom or usage giving 
the fisherman first on the ground, 
making his location and putting up 
location notices, a prior right to 
fish, could have been established.— 
Canoe Pass Packing Co. v. U. S., C. 
C.A.Alaska, 270 F. 533. 

18. U.S.—Sullivan Timber Co. v. 

Mobile, C.C.Ala., 110 F. 186. 

Mich.—^Warren v. Board of Regis¬ 
tration, 40 N.W. 553, 72 Mich. 398, 
2 L.R.A. 203. 

N.J.—Banks v. Simpkins, 102 A. 6B0, 
88 N.J.Eq. 1. 

17 C.J. p 450 notes 34, 3$. 

19. S.C.—Conner v. Robinson, 20 S. 
C.L. 354. 

17 C.J. P 460 note 37. 

"What long custom and usage has 
sanctioned and what the weight of 
judicial authority has approved [the 
courts] should be slow to declare 
wrongful.”—People v. Westchester 
County Nat. Bank of Peekskill, 132 
N.E. 241, 242, 231 N.Y. 465, 16 A.L. 
R. 1344, reversing 188 N.Y.S. 944. 

20. Iowa.—Cox V. Burns, 1 Iowa 
64. 

Mass.—Grout v. Hill, 4 Gray 361. 
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be proved by witnesses to a question of law is a 
gradual process, and probably no modern usage can 
be said to have developed into law until it has been 
sanctioned by judicial authority .21 

h. Particular Customs or Usages of Trade 

The elements of antiquity need not be shown In 
the case of a usage or custom of trade; all that is re¬ 
quired is to show that it has existed a sufficient length 
of time to have become generally known or to have be¬ 
come known to the parties. 

The elements of antiquity need not be shown in 
the case of a usage or custom of trade. All that is 
required is to show that it is established; that is, 
that it has existed a sufficient length of time to have 
become generally known and where a usage is 
shown to have been known to the parties at the time 
a contract was made, its existence for a consider¬ 
able period of time is unnecessary,^^ Time is, of 
course, an ingredient necessary to show that the 


custom in question has become established.^^ The 
antiquity necessary to render a usage admissible de¬ 
pends very largely on the circumstances in each 
case; but in the absence of proof of actual knowl¬ 
edge the usage must have existed long enough rea¬ 
sonably to justify the inference that the parties had 
it in view in making their contract.^^ 

§ 4, - Certainty and Uniformity 

A custom OP usage must be certain and uniform. A 
loose and variable practice will not be allowed to con¬ 
trol the rights of the parties, nop will an alleged usage 
which leaves some material element to the discretion of 
the Individual. 

A custom or usage of trade must be certain and 
uniform in order to be binding,26 and it is not suf¬ 
ficient that it is merely as certain as the nature of 
the business to which it applies will permit. 2 7 Fur¬ 
ther, a loose and variable practice will not be al¬ 
lowed to control the rights of the parties,28 nor will 


21 . S.C.—Bonham v. Charlotte, Co¬ 

lumbia & Augusta R. Co., 13 S.C. 
267. I 

22. Ohio.—McGlinchey v. Franklin- 
American Laundry Co., 29 Ohio N. 
P.,N.S., 602, 605, quoting Corpus 
Juris. 

Pa.—Magyar v. Pennsylvania R. Co., 
144 A. 765, 294 Pa, 585—Electric 
Reduction Co. v. Colonial Steel Co., 
120 A. 116, 121, 276 Pa. 181, quot¬ 
ing Corpus Juris—Everly v. Shan- 
nopin Coal Co., 11 A.2d 700, 139 Pa. 
Super. 165. 

17 C.J. p 450 note 42. 

23. Ark.—Jackson County Gin Co. 

V. McCuistion, 5 S,W.2d 729, 177 
Ark. 60. 

17 C.J. P 451 note 43. 

24. Ky.—National Seed Co. v. Lea- 
vell, 259 S.W. 1035, 202 Ky. 438. 

Mo.—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45. 282 Mo. 
685. 

Tex.—Marvin Drug Co. v. Couvh, 134 
S.W.2d 356, 365, citing Corpus 

Juris. 

17 C.J. p 451 note 44. 

Jixlsteuco prior to coutract 

To render evidence of a custom 
admissible to aid in construing an 
ambiguous contract, it must be 
shown that the custom existed prior 
to the making of the contract, since 
the parties cannot be considered to 
have contracted with reference to a 
custom originating subsequent to the 
contract.—Dieck v. Oconto Co., 180 
N.W*. 932, 173 Wis. 166. 

25. XJ.S.—Etna Forge & Bolt Co. v. 
YoungstoWn Sheet & Tube Co., C. 

C.A.Fa., 282 F. 786. 

Ill.—P. B. Miller Agency v. Home 
Ins. Co., 276 Ill.App. 418. 

Mo.—Leonard v. Dougherty, 296 S. 

W. 263, 221 Mo.App. 1056. 

17 C.J. p 451 note 45. 


26. U.S.—Federal Reserve Bank of 
Richmond v. Malloy, N.C., 44 S.Ct. 
296, 264 U.S. 160, 68 L.Ed. 617, 31 
A.L.R. 1261, affirming, C.C.A., 291 
P. 763, which affirmed, D.C., Mal¬ 
loy V, Federal Reserve Bank of 
Richmond, 281 P. 997—Siekelco v. 
Union Pac. R. Co., C.C.A.Cal., Ill 
P.2d 746, 748, quoting Corpus Ju¬ 
ris—In re A. W. Cowen & Bros., C. 
C.A.N.Y., 11 P.2d 692—Smith v. 

U. S. Shipping Board Emergency 
Fleet Corporation, D.C.N.Y., 2 P.2d 
390, modified on other grounds, C. 
C.A., 26 F,2d 337, certiorari de¬ 
nied 49 S.Ct. 29, 278 U.S. 628, 73 
L.Ed. 547—Etna Forge & Bolt Co. 

V. Youngstown Sheet & Tube Co., 
C.C.A.Pa., 282 F. 786—J. C. Prance- 
sconi & Co. V. Baltimore & O. R. 
Co., D.C.N.Y., 274 P. 687—Ameri¬ 
can Guaranty Co. v. American Fi¬ 
delity Co., C.C.A.Ohio, 260 P. 897, 
certiorari denied 40 S.Ct. 180, 251 

U. S. 559, 64 L.Ed. 414. 

Cal.—Security Commercial & Sav¬ 
ings Bank of San Diego v. South¬ 
ern Trust & Commerce Bank, 241 
P. 945, 74 CaLApp. 734. 

Colo.—Evans Fuel Co, v. Leyda, 236 
P. 1023, 77 Colo. 356. 

D.C.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Leven- 
saler, 290 F. 297, 53 App.D.C. 322. 
Ga.—American Mut. Liability Ins. Co. 

V. Curry, 200 S.E. 150, 158, quoting 
Corpus Juris—Citizens" & Southern 
Bank v. Union Warehouse & Com¬ 
press Co., 122 S.E. 327, 332, 157 Ga. 
434, citing Corpus Juris, answers to 
certified questions conformed to 122 
S.E. 652, 32 Ga.App. 85. 

Ky.—National Seed Co. v. Leavell, 259 
S.W. 1035, 202 Ky. 438. 

Miss.—Rosenblatt v. Escher, 185 So. 
651, 184 Miss. 274. 

Mo.“^Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S'.W. 45, 282 Mo. 
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685—-Katz v. North Kansas City De¬ 
velopment Co., 14 S.W.2d 701, 223 
Mo.App. 606—Leonard v, Dough¬ 
erty, 296 S.W. 263, 221 Mo.App. 
1056. 

N.J.—Matarani v. Reading Co., 194 
A. 246, 119 N.J.Law 43, certiorari 
denied 68 S.Ct. 481, 302 U.S. 766, 
82 L.Ed. 595. 

—Salisbury v. New York Cent. 
R. Co., 222 N.T.S. 38, 220 App. 
Div. 491. 

Ohio.—^Herley, Inc., v. Harsch, 22 N. 

E.2d 515, 61 Ohio App. 260—^Wald 
v. Bien, 14 Ohio N.P.,N.S., 145. 

Or.—^Port Inv. Co. v. Oregon Mut. 
Fire Ins. Co., 94 P.2d 734, 124 A. 
L.R. 1342. 

Pa.—Tate-Jones & Co. v. Union Elec¬ 
tric Steel Co., 126 A. 813, 281 Pa. 
448. 

17 C.J. p 452 note 48. 

Rules for interpretation 

In interpreting a usage or cus¬ 
tom the same rules apply as per¬ 
tain to the interpretation or con¬ 
struction of other writings and docu¬ 
ments.—Citizens' & Southern Bank 
V. Union Warehouse & Compress Co., 
122 S.E. 327, 157 Ga. 434, answers to 
certified questions conformed to 122 
S.E. 652, 32 Ga.App. 85. 

Custom in cotton trade 

A custom in the cotton trade that 
bales of cotton should average 
“around’* or “about" or “in the 
neighborhood of 500 pounds per 
bale" is not void for uncertainty.— 
Citizens' & Southern Bank v. Union 
Warehouse & Compress Co., supra. 

27. Utah.—Nelson v. Southern Pac. 
Co., 49 P. 644, 15 Utah 325. 

28. U.S.—Etna Forge & Bolt Co. 
V. Youngstown Sheet & Tube Co., 
C.C.A.Pa., 282 F. 786. 

Ga.—Martin v. State Highway Board, 
189, S.E. 614, 64 Ga.App. 856. 
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an alleged usage which leaves some material ele¬ 
ment to the discretion of the individual but it 
is not essential that the custom be used by every¬ 
body and at all times.^^ The rule requiring cer¬ 
tainty does not apply where it is sought to show a 
customary price for the purpose of recovering on a 
quantum meruit.31 

§ 5^ - Compulsory Nature 

A custom must not be left to each one's option to 
obey it, and a usage must be clearly distinguished from 
mere acts of courtesy or accommodation. 

A custom must be compulsory, and not left to 
each one’s option to obey it.32 Likewise, a usage, 
in order to be regarded as entering into a contract, 
must be clearly distinguished from mere acts of 
courtesy or accommodation.^^ 

§ 6. - Consistency 

Customs must be consistent with each other. 

Customs must be consistent with each other.^^ 

§ 7, - Continuity 

A custom or usage must be continuous and there 
must be no temporary ceasing of the right. 


A custom must be continued; there must be no in¬ 
terruption or temporary ceasing of the right.^^ The 
same is required of a usage of trade.A usage 
which is proved to exist at a period long before the 
time of the transaction which it is introduced to af¬ 
fect, and not since, is inadmissible. 

§ 8. - Generality 

a. Necessity 

b. Sufficiency 

a. Necessity 

A custom or usage must be general as to the place 
or in the particular trade; and, In the absence of proof 
of actual knowledge thereof by the party to be charged, 
a trade custom must be so general that he will be pre¬ 
sumed to have knowledge of it. 

Generally stated, a custom or usage, to be valid 
and binding, must be general as to the place or in 
the particular trade.^^ In the absence of evidence 
that the party to be charged had actual knowledge 
of a trade custom or usage, it must, in order to be 
admissible against him, af)pear to have been so gen¬ 
eral that he will be presumed to have knowledge of 
it^^ It is only as affecting the question of notice 


ICy.—Aulich V. Craigmyle, 59 S.W.2d 
660, 248 Ky. 676—People’s Nat. 

Bank v. Citizens’ Sav. Bank of Pa¬ 
ducah, 38 S.W.2d 959, 960, quoting 
Corpus Juris. 

M:o.—P orterfield v. American Surety 
Co. of New York, 210 S.W. 119, 201 
Mo.App. 8. 

Or.—Lawrence v. Portland Ry., 
Light & Power Co., 179 P. 485, 91 
Or. 659. 

17 C.J. p 453 note 50. 

29- Ga.—Citizens & Southern Bank 
V. Union Warehouse & Compress 
Co., 122 S.E. 327, 157 Ga. 434, an¬ 
swers to certified questions con¬ 
formed to 122 S.E. 652, 32 Ga. 
App. S5—Martin v. State Highway 
Board, 189 S.E. 614, 54 Ga.App. 
856. 

Ky.—Aulich v- Craigmyle, 59 S.W. 2d 
560, 248 Ky. 676—Billiter, Miller & 
McClure v. Hickman, 56 S.W. 2d 
1003, 247 Ky, 211. 

Mo.—Porterfield v, American Sure¬ 
ty Co. of New York, 210 S.W. 119, 
201 Mo.App. 8. 

Pa.—Albus V. Toomey, 116 A. 917, 
273 Pa. 303. 

17 C.J. p 453 note 51. 

30. Neb.—Glantz’ v. Chicago, B. & 

• Q. R. Co., 134 N.W. 242, 90 Neb. 

606. 

17 C.J. p 453 note 52. 

31. U.S.—Walker Mfg. Co. v. Knox, 
Ohio, 136 P. 334, 69 C.C.A. 160. 

32. U.S.—Sickelco v. Union Pac. R. 
Co., C.C.A.Cal., Ill F.2d 746, 749, 
quoting Corpus Juris. 

Fla.—Pitch Pine Lumber Co. v. Geo. j 


E. Wood Lumber Co., 48 So. 993, 
57 Fla. 140. 

N.Y.—Gerseta Corporation v. Silk 
Ass'n of America, 222 N.Y.S. 11, 
13, 220 App.Div. 293, quoting Cor¬ 
pus Juris. 

Tenn.—Cheek v. American Eagle Fire 
Ins. Co., 6 Tenn.App. 632. 

33. Ga.—^American Mut. Liability 
Ins. Co. V. Curry, 200 S.E. 150, 168, 
quoting Corpus Juris. 

Ind.—City Dairy Co. v. Uservo, Inc., 
199 NE. 457, 101 Ind.App. 375. 

17 C.J. p 453 note 56. 

34. N.Y.—Gerseta Corporation v. 
Silk Ass’n of America, 222 N.Y.S. 
11, 220 App.Div. 293. 

35. Cal.—Modoc County v. Indus¬ 
trial Acc. Commission of State of 
California, 163 P. 685, 32 Cal.App. 
548. 

36. Pa.—Tate-Jones & Co. v. Union 
Electric Steel Co., 126 A. 813, 281 
Pa. 448. 

17 C.J. p 454 note 60. 

37- Mich.—Michigan Cent. R. Co. v. 

Coleman, 28 Mich. 440. 

Minn.—Walker v. Barron, 6 Minn. 
508. 

38k U.S.—In re Salmon Weed & Co., 
C.C.A.N.Y., 53 F.2d 335, 79 A.L.R. 
379—Smith v. U. S. Shipping Board 
Emergency Fleet Corporation, D.C. 
N.Y., 2 F.2d 390, modified on other 
grounds, C.C.A., 26 P.2d 337, cer¬ 
tiorari denied 49 S.Ct. 29, 278 U.S. 
628, 73 L.Ed. 547. 

Cal.—Luckehe v. First Nat. Bank, 223 
P. 547, 193 Cal. 184. 

Ky.—People’s Nat. Bank v. Citizens’ 
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Sav. Bank of Paducah, 38 S.W.2d 
959, 239 Ky. 30, 

Md.—Wathen v. Pearce, 3 A.2d 486, 
175 Md. 651. 

Mo.—^Katz V. North Kan.sas City D(*- 
velopment Co., 14 S.W.2d 701, 223 
Mo.App. 606. 

Ohio.—Herley, Inc., v. TTarsch, 22 N. 

E.2d 515, 61 Ohio App. 260. 

Or.—Rugh V. Soleim, 180 P. 930, 92 
Or. 329. 

17 C.J. p 465 note 64. 

Marine insurance 

To affect a contract of marine in¬ 
surance a custom or usage mu.st be 
general or universal, or at leant not 
local to some other place than that 
in which the contract was made. 

U.S.—-Transatlantic Shipping Co. v. 
St. Paul Fire & Marine Ins. Co., 
D.C.N.Y., 298 F. 551, affirmed, C. 
C.A., 9 F.2d 720—Red Wing Mills v. 
Marcantile Mut. Ins. Co., D.C.N.Y., 
19 P. 115—Donnell v. Columbian 
Ins. Co., C.C.Mass., 7 F.Cas.No. 
3,987, 2 Sumn. 366—Rogers v. Me¬ 
chanics’ Ins. Co,, C.C.Mass*, 20 F. 
Cas.No.12,016, 1 Story 603. 

Me.—Cobb v. Lime Bock Fire Ma¬ 
rine Ins. Co., 58 Me. 326. 

Md.—Mason v. Franklin Fire Ins. Co., 
12 Gill & J. 468. 

Mass.—Parkhurst v. Gloucester Mut. 
Fishing Ins. Co., 100 Mass, 301, 97 
Am.D. 100, 1 Am.R. 105. 

Miss.—Natchez Ins. Co. v. Stanton, 
Buckner & Co., 2 Sm. & M. 340, 41 
Am.D. 592. 

N.Y.—Child V. Sun Mut. Ins. Co., 5 
N.Y.Super. 26, 3 Sandt 26. 

39. U.S.—^Watjen v. Louisville To- 
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The offer came to Wagner when he was in compara¬ 
tively needy circumstances, but he promptly declined 
it. He did not care to clothe another’s work in his 
orchestral garb. To a tailor who expressed surprise 
that he wanted silk for the back of his waistcoat, be¬ 
cause it was not seen, Wagner exclaimed: ^^Not seen! 
Sham, sham in everything, is the tendency of the age. 
Whatever is not seen may be shabby, provided the 
exterior be richly gilded.” 

It is pleasant to know that, through many years of 
strife, Wagner had his indomitable will-power, his 
love for his friends, and his spirit of humor to fall 
back upon. It is even more pleasant to reflect that 
he lived to see the art work of his life triumphant, 
and to know of a happy home. During those latter 
years of his life a wonderful sense of peace seems to 
have pervaded his being. **God make every one 
happy. Amen!” is a sentence in one of his last letters 
to Prager. What more fitting answer to the detractors 
of his personal character? 



IX. THE BUSINESS SIDE OF GRAND OPERA 

By Gustav Kobbe 

Duties of a Manager—Work and Diplomacy—^Earnings and 
Expenditures—A Manager’s Trials—Dealings with Sing¬ 
ers—Expenses at the Metropolitan—Performances There 
—The Box Office—Rules for Ticket-sellers—Lost Articles. 

"DROADLY speaking, the duties of an opera man- 
ager are to keep an eye on everybody and every¬ 
thing connected with his company, from the prin¬ 
cipal prima donna, who receives $1700 a performance, 
to the “practical” property monkey which opens its 
jaws and shows its gums in one of the scenes in “The 
Magic Flute.” This statement will perhaps convey 
some idea of the variety which enters into the life of 
a manager of grand opera. 

The most important representative of this active 
species in this country is the “managing director** of 
the company which sings at the Metropolitan Opera 
Flouse, New York. 

While the leading members of this company appear 
in perhaps six or eight performances a month, the 
director may be said to give a continuous perform¬ 
ance all the year round. For when the singers are 
not in a scene 'before the audience, they are apt to 
be making a scene in the impresario’s office. The 
plot and situations of these private representations are 
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less they are so general, notorious, universal, and 
well established that his knowledge of them will be 
presumed.^3 This rule has been held to apply only 
where the usage is relied on to annex an incident to 
the contract, and not where it is merely sought to 
show the meaning of some word or term used in 
the contract nor does it apply where there is a 


statutory recognition of such usage.^^ Where the 
custom or usage is actually or impliedly known hy 
the parties it is binding on the assumption that the 
parties contracted with reference to it.®® There is 
no general presumption that the usages of a particu¬ 
lar trade are known to persons not in that trade,®'^ 


Co. V. Grein, 221 N.Y.S. 321. 129 
Misc. 406—Cowles v. Sgrobel & 
Day, 173 N.Y.S. 752, 105 Misc. 561. 
N.C.—Hamilton v. Southern Ry. Co., 
158 S.E. 75, 200 N.C. 543, certio¬ 
rari denied Southern Ry. Co. v. 
Hamilton, 52 S.Ct. 19, 284 U.S. 636, 
76 L.Bd. 541. 

Okl.—^Neal Gin Co. of Marietta v. 
Tradesmen’s Nat. Bank of Okla¬ 
homa City, 239 P. 615, 111 Okl. 154. 
Or.—Port Inv. Co. v. Oreg-on Mut. 
Fire Ins. Co., 94 P.2d 734, 124 A. 
L.R. 1342—Simms v. Sullivan, 198 
P. 240, 100 Or. 487, 15 A.L.R. 678— 
Rugh V. Soleim, 180 P. 930, 92 
Or. 329. 

Pa.—Makransky v. Weston, 155 A. 
741, 743, 304 Pa. 383, quoting Cor¬ 
pus Juris. 

S.C.—A. M. Law & Co. v. Cleveland, 
173 S.B. 638, 639, citing Corpus Ju¬ 
ris. 

Tenn.—Scott v. Hardaway Contract- 1 
ing Co., 68 S.W.2d 944, 17 Tenn. j 
App. 470—Cheek v. American Eagle 
Fire Ins. Co., 6 Tenn.App. 632. 

Tex.—Haley v, Pearson, Civ.App., 
14 S.W.2d 313—Anderson v. Caulk, 
Civ.App., 5 S,W.2d 816, 820, citing 
Corpus Juris, affirmed Caulk v. 
Anderson, 37 S.W.2d 1008, 120 Tex. 
253—Spaeth & Co. v. Revering, Civ. 
App., 290 S.W. 802—Houston Belt & 
Terminal Ry. Co. v. Davis, Civ. | 
App., 273 S.W. 676—King v. Shel¬ 
ton, Civ.App., 252 S.W. l94--Con- 
necticut Fire Ins. Co. v. Hilbrant, 
Civ.App., 73 S.W. 558. 

Vt.—E. L. Stoddard & Son v. Village 
of North Troy, 150 A. 148, 102 Vt. 
462—Moncion v. Bertrand, 127 A. 
371, 98 Vt. 332. 

Va.—Rosenberg v. Turner, 98 S.E. 
763, 124 Va. 769. 

Wash.—Donaldson v. Brewster, 173 
P. 1018, 103 Wash. 65. 

17 t;.J. p 458 note 96. 

63. U.S.—Standard Computing Scale 
Co. V. Adam, C.C.A.Mo., 287 F. 347 
—Pond Creek Mill & Elevator Co. 
V. Clark, C.C.A.Ill., 270 F. 482— 
Nicoll v. Pittsvein Coal Co., C.C.A. 
N.Y., 269 F. 968. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 6, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413- 
Ark.—^Wyatt V. Erny, 101 S.W.2d 181, 
193 Ark. 479. 

Cal.—Luckehe v. First Nat. Bank, 
223 P. 647, 193 Cal- 184—Lehner v. 
Germain Seed & Plant Co.. 222 P. 


834, 193 Cal. 782—Miller v. Ger¬ 
main Seed & Plant Co., 222 P. 817, 
193 Cal. 62, 32 A.L.R. 1215—Se¬ 
curity Commercial & Savings Bank 
of San Diego v. Southern Trust & 
Commerce Bank, 241 P. 945, 74 Cal. 
App. 734. 

Colo.—Evans Fuel Co. v. Ley da, 236 
P. 1023, 77 Colo. 356—Lorraine 

Mfg. Co. V. Allen Mfg. Co., 234 P. 
1055, 77 Colo. 156. 

Ga.—Rich-Garrison Motor Co. v. 
Hicks. 160 S.E. 547, 43 Ga,App. 
834. 

Kan.—Peoples Ice & Fuel Co. v. 
Dickey Oil Go., 65 P.2d 319, 145 
Kan. 351—Benton Grain Co. v. 
Reger, 293 P. 955, 131 Kan. 735. 
Ky.—^Warfield Natural Gas Co. v. 
Moore, 136 S.W.2d 1086, 281 Ky. 
689—Louisville & N. R. Co. v. 
Reverman, 49 S.W.2d 558, 243 Ky. 
702—National Seed Co. v. Leavell, 

. 259 S.W. 1035, 202 Ky. 438. 

Md.—Wathen v. Pearce, 3 A.2d 486, 
492, 175 Md. 651, citing Corpus Ju¬ 
ris^ 

Mass.—Jaffarian v. City of Somer¬ 
ville, 175 N.E. 639, 275 Mass. 264. 
Miss.—Germany v. U. S. Fidelity & 
Guaranty Co., 152 So. 275, 168 Miss. 
854, 

Mo.—Jones v. West Side Buick Auto 
Co., 93 S.W.2d 1083, 231 Mo.App. 
187—International Shoe Co. v. Lip- 
schitz, App., 72 S.W.2d 122—^Katz 
V. North Kansas City Development 
Co., 14 S.W.2d TOl, 223 Mo.App. 

606v 

N.Y.—First Nat. Bank v. Blackman, 
227 N.Y.S. 602, 223 App.Div. 155, re¬ 
versed on other grounds 164 N.E, 
113, 249 N.T. 322, reargument de¬ 
nied 166 N.E. 315, 250 N.Y. 537— 
Cassin v. Stillman-Delehanty-Fer- 
ris Co., 172 N.Y.S, 754, 185 App. 
Div. 63—^American Fabrics Co. v. 
Benedict, 1 N.Y.S,2d 1008, 166 

Misc. 449, affirmed 8 N.Y.S.2d 667, 
255 App.Div. 957, reargument de¬ 
nied 10 N.Y.S.2d 209, 256 App.Div. 
816—McNee V. Ring, 287 N.Y.S. 
653, 159 Misc. 698—Cowles v, Sgo- 
bel & Day, 173 N.Y.S. 752, 105 
Misc. 561. 

Ohio.—Wald v. Bien, 14 Ohio N.P., 
N.S., 145. 

Or.—Simms v. Sullivan, 198 P. 240, 
.100 Or. 487, 15 A.L.R. 678—Rugh 
v, Soleim, 180 P. 930, 92 Or. 329. 
Pa.—^Aurand v,. Universal Carloading 
& Distributing Co., 200 A. 285, 287, 
citing Corpus Juris—^Makransky v. 
Weston, 165 A. 741, 743, 304 Pa. 
383, quoting Corpus Juris—Magyar 
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V. Pennsylvania R. Co., 144 A- 
765, 294 Pa. 585. 

Tenn.—Cheek v. American Eagle 
Fire Ins. Co., 6 Tenn.App. 632. 
Tex.—Anderson v. Caulk, Civ.App., 5 
S.W.2d 816, affirmed Caulk v. An¬ 
derson, 37 S.W.2d 1008, 120 Tex. 
253 —Spaeth & Co. v. Severing, Civ. 
App., 290 S.W. 802-^King v. Shel¬ 
ton, Civ.App., 252 SW. 194—Ox¬ 
ford V. Rogers, Civ.App., 238 S.W. 
295. 

Vt.—E. L. Stoddard & Son v. Village 
of North Troy, 150 A. 148, 102 Vt. 
462—Moncion v. Bertrand, 127 A. 
371, 98 Vt- 332. 

Va.—Rosenberg v. Turner, 98 S.E. 
763, 124 Va. 769. 

17 C.J. p 458 note 95-p 459 note 97. 

Knowledge shown by facts or cir- 
cumstaiLces 

A presumption of knowledge of 
a custom may be shown by facts or 
circumstances.—^Kelly v. Carroll, 223 
Ill.App. 309. 

Custom rule of law 
Landlord’s ignorance of custo-m in 
vicinity regarding tenant's right to 
away-going crops is no excuse, since 
custom amounts to rule of law.— 
Prysi V. Kinsey, 175 N.E. 707, 38 Ohio 
App. 92. 

64. Wis.—Shores Lumber Co. v. 
Stitt, 78 N.W. 562, 102 Wis. 540. 

65. Iowa.—Plover Sav. Bank v. 
Moodie, 110 N^W. 29, 113 N.W. 
476, 135 Iowa 685. 

66. U.S.—The Manhattan, D.C.Md., 
276 F. 823, reversed on other 
grounds, C.C.A., 284 F. 310, cer¬ 
tiorari denied Atlantic Transport 
Co. V. H. C. Jones & Co., 43 S.Ct, 
248, 260 U.S. 747, 67 L.Ed. 493. 

Ark.—^National Lumber & Creosoting 
Co. V. Mullins, 59 S.W.2d 493, 187 
Ark. 270—Rose v. Maas Bros., 227 
S.W. 386, 147 Ark. 275. ' 

Ky.—Aulich v. Craigmyle, 59 S.W.2d 
560, 248 Ky. 676. 

Vt-—Barton Sav, Bank & Trust Co. 
V. Hamblett, 178 A. 900, 107 Vt. 
311. 

17 C.J. p 461 note 4. 

67. Cal.—Latta v. Da Roza, 280 P. 
711, 100 Cal.App. 606, rehearing de¬ 
nied 281 P. 655, 100 Cal.App. 606. 

D.C.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Leven- 
saler, 290 P. 297, 53 App.D.C. 322. 
Kan.—Friesen v. Cheatum, 243 P. 

1041, 120 Kan. 373. 

Miss.—^New York Life Ins. Co, v. 
Nessossis, 196 So. 766, 
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is regularly engaged in t?he business in which the 
usage exists,or that the party to be charged has 
been accustomed to deal in the particular trade.^^ 

Particular individuals. In regard to the usage of 
a particular individual it is well settled that no per¬ 
son without knowledge of such usage can be bound 
by it in his dealings with the individual.^! A party 
to a transaction cannot set up a usage of the other 
party, of which the party setting it up was ignorant 
at the time of the transaction ,^2 jf usage 

is known and assented to, and dealings are had with 
such knowledge and assent, the usage impliedly 
forms a part of the contract between the parties, 
and therefore is binding.^3 

Particular market. A person dealing at a par¬ 
ticular market is held to have dealt according to 
the customs and usages of that market, whether he 
in fact knows of such customs and usages or not,^! 
unless the person dealing with him knows that he 
is ignorant of such custom.ss 

Nonresidents. A nonresident will not ordinarily 
be presumed to have contracted with reference to 
a purely local usage, but must be shown to have had 


knowledge of it.^® Some exceptions to this rule are 
recognized,^'^ as in the case of paper payable at a 
particular bank,^^ or of persons dealing in a par¬ 
ticular market considered above. 

Dealings through agents. Ordinarily, an agent’s 
knowledge of a local usag-e will bind his nonresi¬ 
dent principal;®^ but where the question is one re¬ 
lating to the agent’s authority, this rule does not 

apply.^o 

b. Application of Rules 

The rules have been applied to particular relationships 
and callings, and contracts incident thereto, such as 
agency, banking, carriers, exchanges and boards of trade, 
insurance, interest, labor and services, landlord and ten¬ 
ant, and real estate. 

Particular customs or usages among agents art 
not binding on their principals, unless known or un¬ 
less the facts are such as to raise a presumption of 
knowledge.^! Conversely, the usage of a particu¬ 
lar principal will not bind an agent.^2 One who has 
had a number of dealings with stockbrokers, or sales 
brokers, is, according to the weight of authority, 
presumed to know the usages of trade and mode of 


Colo.—Fleming v. Wells, 101 P. 
66, 45 Colo. 255. 

17 C.J. p 462 note 13. 

80. Ind.—Everitt v. Indiana Paper 
Co., 57 N.E. 281, 25 Ind.App. 287. 

Mo.—Pleyworth v. Miller Grain & 
Elevator Co., 73 S.W. 498, 174 Mo. 
171. 

17 C.J. p 462 note 14. 

81. Cal.—Lynch v. Bekins Van, etc., 
Co., 159 P. 822, 31 Cal.App. 68. 

Kan.—Stout v. McLachlm, 15 P. 902, 
■38 Kan. 120. 

17 C.J. p 4 62 note 17. 

02. Mass.—Nonotuck Silk Co. v. 
Fair, 112 Mass. 354. 

83. Md.—Columbia Bank v. Ma- 
gruder, 6 Harr. & J. 172, 14 Am.D. 
271. 

Mass.—Peirce v. Butter, 14 Mass. 303. 
N.C,—Norris v. Fowler, 87 N.C. 9. 

84. U.S.—ICorns v. Thomson & Mc¬ 
Kinnon, D.C.Minn., 22 F.Supp. 442, 
appeal dismissed, C.C.A., 102 F.2d 
993. 

Ill.—^National Importing «fe Trading 
Co. V. E. A. Bear & Co., 155 N.E. 
343, 324 Ill. 346. reversing 236 
Ill.App. 426—Green v. Ryan, 24-2 
IlLApp. 466. 

Iowa.—Carlsten-Williams Co. v, Mar¬ 
shall Oil Co., 173 N.W. 903, 187 
Iowa 30 . 

Tex,—Rutherford-Brede Co. v. 
Reichardl & Schulte Co., 235 S.W. 
1108, 1109, quoting Corpus Juris. 

17 C.J. p 46'2 note 15—25 C.J. p 349 
note 66. 

85. Iowa.—Carlsten-Williams Co. v. 


Marshall Oil Co., 173 N.W. 903, 187 
Iowa 80. 

Neb.—Miller v. Great Western Com- 
mn. Co., 152 N.W. 787, 98 Neb. 392. 

86. U.S.—The City of Atlanta, D.C. 
Ga., 17 F.2d 311, 3l6, quoting Cor¬ 
pus Juris—The Albisola, D.C.Pa., 
6 F.Supp. 392. 

Cal.—U. S. Trading Corporation v. 
Newmark Grain Co., 205 P. 29, 33, 
56 CaLApp. 176, quoting Corpus Ju¬ 
ris. 

Ill.—Atchison, T. & S. F. Ry. Co. v. 

Kirby, 280 IlLApp. 481. 

Md.—Mercantile Trust & Deposit 
Co. V. Rode, 112 A. 574, 137 Md, 
362. 

Mo.—Grovier Produce Co. v. T. C. 
Bottom Produce Co., App., 209 S.W. 
619. 

N.J.—Cramer & King Co. v. National 
Surety Co. of New York, 134 A. 
771, 103 N.J.Daw 83. 

Pa.—Albus V. Toomey, 116 A. 917, 
273 Pa. 303—Capital Bank & Trust 
Co. V. Bashore, 37 Pa.Dist. & Co. 
365. 

Vt.—Barton Sav. Bank & Trust Co, 

V. Hamblett, 178 A. 900, 107 Vt. 
311—Moncion v. Bertrand, 127 A, 
371, 98 Vt. 332. 

Wis.—^Knobel v. J. Bartel Co., 187 N. 

W. 188, 176 Wis. 393. 

17 C.J. p 462 note 20. 

87. Kan.—Atkinson v. Kirkpatrick, 
185 P. 579, 90 Kan. 515. 

88. Kan.—^Atkinson y. Kirkpatrick, 
supra. 

89. N.Y.—Robertson v. National SS. 
Co., 34 N.E. imz, 139 N.Y, 416. 

17 C.J. P 463 note 26. 
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90. Minn.—Baxter v. Sherman, 76 
N.W. 211, 73 Minn. 434, 72 Am.S.R. 
63. 

N.D.—^Robbins v. Maher, 103 N.W. 

755, 14 N.D. 228. 

17 C.J. p 463 note 26. 

91. Ill.—Kelly y. Carroll, 223 Ill. 
App. 309. 

Mass.—^Webb v. Johnston, 140 N.E. 

814, 246 Mass. 229. 

Mo.—Ellenburg v. Edward K, Love 
Realty Co., 59 S.W,2d 625, 332 Mo. 
766. 

Tex.—McDade v. Girardy, Civ.App.i 
242 S.W. 1061~McNabb v. Wool- 
folk, Civ.App., 240 S.W. 1043, dis¬ 
missed for want of jurisdiction. 

17 C.J. p 463 note 27. 

Beclaratioxi of agency 

Where the decisive issue was 
whether the buyer of plaintiff's hogs 
was acting for itself, or as defend¬ 
ant's agent, and it had been proved 
the buyer directed plaintiff to weigh 
the hogs to defendant, which might 
be consistent with either proposition, 
testimony by the witness that, ac¬ 
cording to custom, that expression 
meant the hogs had been bought by 
defendant, was erroneous and preju¬ 
dicial to defendant, since this in ef¬ 
fect would be the declaration of the 
alleged agent that he had bought the 
hogs for his principal, and a party 
cannot be bound by such alleged 
declarations of an agent to establish 
agency.—Rice v. Armour & Co., 187 
N.wi 588, 194 Iowa 144. 

92 . N.Y.—Flynn v, Murphy, 2 E. B*. 
Smith 378. 
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dealing between the brokers in the particular trade 
or business and it is not necessary to show that he 
knew of such usage in order to make him liable.^3 
An agent^^ or a principal^® is of course charged 
with knowledge of general customs relating to the 
agency. One dealing with an agent of another is 
charged with knowledge of a general custom in the 
mercantile business limiting the agent’s authority,^® 
but he is not charged with knowledge of a custom 
or usage limiting the agent’s authority which is pe¬ 
culiar to a particular business, where he is engaged 
in a separate and distinct line of business.^ 
Banking, As in other cases a banking usage, to 
be binding on persons dealing with the bank, must 
either be known or so well established as to raise 
the presumption that it was known.^s General and 
well established customs and usages of banks which 
are presumed to be known are binding on persons 
dealing with a bank whether they have actual 
knowledge thereof or not,^^ as where the custom is 
general among the banks of the place.^ A custom 
which is known to a depositor or other person deal¬ 
ing with the bank is binding on him,^ and previous 
dealings with the bank may tend to show knowl¬ 


edge.^ A special custom or usage of a particular 
bank will not bind the party dealing with it, unless 
he has express knowledge of it.'^ A bank is not 
bound by a custom in a particular trade of which it 
has no knowledge..^ 

Carriers, A party must be shown either to have 
had actual knowledge of a general usage of trade 
among carriers, or it must be shown to have been 
so general and notorious that he must be presumed 
to have known it.® In the case of the usage of a 
particular carrier actual knowledge must be shown,^ 
or it must be shown that the shipper could have 
known of it by the use of ordinary care.® A ship¬ 
per who knows of the custom is bound by it.^ 

Exchanges and boards of trade, A customer in 
giving authority to a broker to negotiate a transac¬ 
tion in a certain trade, market, or exchange, is pre¬ 
sumed, in the absence of evidence to the contrary, 
to have authorized the broker to transact the busi¬ 
ness in question, in accordance with the rules, cus¬ 
toms, and usages prevailing in that trade or ex¬ 
change, although the principal himself is ignorant 
of them,^® provided the rule or usage is one that 


93. N.T.—Krstovic v. Van Buren, 
138 N.E. 749. 235 N.T. 96, re¬ 
versing 193 N.T.S. 181, 200 App. 
Div. 278, reargument denied 142 N. 
E. 276, 236 N.T. 543. 

Wis.—Predonia Canning Co. v. Ser¬ 
geant & Nicholoy. 269 N.W. 697, 
223 Wis. 8. 

17 C.J. p 463 note 29. 

94. Ky, —Shatz Realty Co. v. King, 
10 S.W.2d 466, 226 Ky. 846, 60 A. 
L.R. 1374. 

17 C,J. P 463 note 30. 

95. Tex.—Coggin v. Bursom, Civ. 
App., 70 S.W.2d 338, error dis¬ 
missed. 

96. Minn.—Japan Tea Co. v. Frank¬ 
lin MacVeagh & Co., 171 N.W, 305, 
142 Minn. 162. 

97. U.S.—Great Western Elevator 
Co. V. White, N.D., 118 F. 406, 66 
C.C,A. 388. 

98. U.S.—^Adams v. Otterback, D.C., 
15 How. 639, 14 L.Ed. 105. 

Mass.—^Pierce v. Butler, 14. Mass. 
303. 

N.T.—Albert v. State Banls, 138 N. 

Y.S. 237, 78 Misc. 66. 

Tex.—Schumacher v. Trent, 44 S.W. 
460, 18 Tex.Civ.App. IT. 

99. Iowa.—Plover Savings Bank v. 
Moodie, 110 N.W. 29, 135 Iowa 686, 

Tex.—^Barreda v. Milmo Nat. Bank, 
Civ.App., 241 S.W. 743, affirmed, 
Com.App., 262 S.W. 1038. 

17 C.J, p 464 note 32. 

Baaik as coUectiiig’ afirent 
One who selects a bank as his col¬ 
lecting agent is bound ■ by any rea¬ 


sonable banking usage whether he 
knows of it or not. 

Cal.—Saddler v. California Bank, 242 
P. 1085. 75 CaLApp, 488. 

Me.—Cooper v. Fidelity Trust Co., 
190 A. 732. 

Wis,—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Forest Coun¬ 
ty State Bank of Crandon, 227 N. 
W. 27, 199 Wis. 560. 

7 C.J. p 612 note 30. 

1- Conn.—New York, N. H. & H. R. 
Co. V. First Nat. Bank, 134 A. 223, 
106 Conn. 33. 

Tex,—Barreda v. Milmo Nat. Bank, 
Civ.App., 241 S.W. 743, affirmed, 
Com.App., 252 S.W. 1038. 

17 C.J. p 464 note 36, 

2. Tex.—Barreda v. Milmo Nat. 
Bank, Com.App., 262 S.W. 1038, af¬ 
firming, Civ.App., 241 S.W. 743— 
Merchants' Nat. Bank of Browns¬ 
ville V. Cross, Civ.App., 283 S.W. 
656. 

7 C.J. p 687 note 10. 

3. Tex.—^Barreda v, * Milmo Nat. 
Bank, Civ.App., 241 S.W. 743, af¬ 
firmed, Com.App., 252 S.W. 1038. 

17 C.J. p 464 note 34, 

4. Ark,*—Calhoun v. Ainsworth, 176 

S.W. 316, 118 Ark. 316, L.R.A. 
1915B 395. 

Tenn.—People's Sav. Bank v. Ameri¬ 
can Nat. Bank, 7 Tenn.Civ.App. 
5^* 

Wash.—^American Sav. Bank & Trust 
Co. V. Dennis, 156 P. 659, 90 Wash. 
547. 

17 C.J. p 464 note 36, 
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5w Wash.—Citizens’ Nat. Bank v. 
Ariss, 123 P. 593, 68 Wash. 448. 

6. Ill.—Illinois Cent. R. Co. v. Car¬ 
ter, 46 N.E. 874, 165 Ill. 570, 36 L. 
R.A. 627. 

Mass.—Tower v. Southern Pac. Co., 
69 N.E. 348, 184 Mass. 472. 

Mich.—Black v. Ashley, 44 N.W. 1120, 
80 Mich. 90. 

17 C.J. p 464 note 39, 

Express company 

Usage of an express company as to 
delivery must be of such long con¬ 
tinuation, uniformity, and notoriety 
as to justify the belief'that it was 
known to the owner.—^Mierson v. 
Hope, 32 N.Y. Super. 661—10 C.J. p 
266 note 1. 

7. Ga.—Southern R. Co. v. Williams, 
77 S.B. 163, 139 Ga. 357. 

Neb.—Union Stock Yards Co. v. 
Westcott, 66 N.W. 419, 47 Neb. 
300. 

17 C.J. p 464 note 40. 

8 . Ga.—Southern R. Co. v. Wil¬ 
liams, 77 S.E. 153, 139 Ga. 357. 

9. U.S.—C* M. McMahen & Sons v. 
Louisville & N. B. Co., C.C.A. 
Ala., 16 F.2d 698. 

10 . U.S.—Gettys v, Newburger, C.C, 
A,Okl., 272 F. 209, certiorari denied 
42 S.Ct. 56, 257 U.S. 649, 66 L.Ed. 
416, and error dismissed 43 S.Ct. 11, 
260 U.S. 693, 67 L.Ed. 467. 

Colo.—Scott V. Shook, 249 P. 259, 80 
Colo. 40, 47 A,L.R. 1108. 

Conn.—^Eddy v. Schlebel, 162 A. 66, 
112 Conn. 248. 

Ill.—Bailey v. Babcock, 186 N.E. 602, 
362 HI. 231, reversing 266 IlLApp. 
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merely regulates the mode of performing the con¬ 
tract of agency and does not change its intrinsic 
character, in which case the client is not bound un¬ 
less he has knowledge of it when he employs the 
broker.^i The rule does not apply if the principal 
does not know that the broker is a member of an 
exchange and does not authorize the transaction in 
any particular market.^^ 

Insurance. It is settled that insurance compa¬ 
nies are bound to inform themselves of the usages 
of the particular business insured, and that there is 
a conclusive presumption of their knowledge of 
such usages,provided the usage is general or of 
universal notoriety in the trade where the insur¬ 
ance is effected.i^ Thus, insurers are presumed to 
know the usages of the places where they transact 
business, or of the ports from which,^® and to 
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which, they insure, whether these ports are domes¬ 
tic or foreign, and of the country to which the 
vessel belongs, so far as such usages may affect the 
riskT® Underwriters insuring by certain words are 
presumed to know and to contract with reference 
to the mercantile meaning of the words in the par¬ 
ticular trade.^9 Such meaning may be local, but 
must be in force among persons engaged in the 
trade.20 A policyholder is not chargeable with 
general customs of insurance companies,and, like¬ 
wise, the usages of particular insurers must be 
shown to have been known in order to be binding on 
the insured,22 but one dealing through an insur¬ 
ance agent has been held chargeable with the knowl¬ 
edge of the agent,23 and it has also been held that 
he is chargeable with knowledge of general cus¬ 
toms of insurance agents.24 


336—El Reno Wholesale Grocery 
Co. V. Stocking-, 127 N.E. 642, 645, 
293 Ill. 494, citing: Corpus Juris. 

La.—Stewart Bros. v. Beeson, 148 
So. 703, 177 La. 543- 
Mass.—Hall V. Paine. 112 N.E. 153. 

224 Mass. 62, L.R.A.1917C 737. 

N.Y.—Johnson v. Winslow, 279 N.Y. 
S. 147, 155 Misc. 170, affirmed 285 
N.Y.S. 1075, 246 App.Div. 800, af¬ 
firmed 3 N.E.2d 872, 272 N.Y. 467, 
reargument denied 4 N.E.2d 423, 
272 N.Y. 512. 

Pa.—Townsend-Whelen & Co. v. 

Craig, 11 Pa.Dist. & Co. 293. 

9 C.J. p 530 notes 75, 76—17 C.J. P 
465 note 42. 

Sal© hy broker to himself 

(1) Sale by broker as agent for one 
customer to himself as agent for 
another, in accordance with rules 
and customs of exchange, binds both 
customers.—Helfhat v. Whitehouse, 
179 N.E. 493, 258 N.Y. 274, reversing 
251 N.Y.S. 865, 233 App.Div. 826. 

(2) Any rule or custom of ex¬ 
change permitting “specialist” to 
purchase for own account would to 
that extent transform specialist into 
^‘Independent dealer,” and change or¬ 
dinary rule that original broker must 
execute customer’s orders by pur¬ 
chase and sale on exchange.—Helf¬ 
hat V. Whitehouse, supra. 

11 . U.S.—Irwin v. Williar, Ind., 4 
S.Ct. 160, 110 U.S. 499, 28 L.Ed. 
225. 

9 C.J. p 531 note 77. 

12 . N.Y.—Ford v. Snook, 199 N.Y.S. 
630, 205 App.Div. 194, affirmed 148 
N.E. 732, 240 N.Y. 624. 

13 . U.S.—Hearne v. New England 
Mut. Marine Ins. Co., Mass., 20 
Wall, 488, 22 L.Ed. 395—Hazard v. 
New England Marine Ins. Co., 
Mass., 8 Pet. 567, 8 L.Ed. 1043— 
Compania de Navegacion, Interior, 
S. A. V. Fireman’s Fund Ins. Co., 
D.C.La., 14 F.2d 196, reversed on 


other grounds, C.C.A., Fireman's 
Ins. Co, V. Compania de Navega¬ 
cion, Interior, S. A., 19 F.2d 493, 
reversed on other grounds Globe 
& Rutgers Fire Ins. Co. v. Com¬ 
pania de Navegacion, Interior, S. 
A., 19 F.2d 496, certiorari granted 
48 S.Ct. 118, 275 U.S. 518, 72 L.Ed. 
403, reversed on other grounds 48 
S.Ct. 459, 277 U.S. 66, 72 L.Ed. 787 
—Ruger V. Firemen's Fund Ins. 
Co., D.C.N.Y., 90 F. 310—Bulkley 
V. Protection Ins. Co., C.C.Conn., 4 
F.Cas.No.2.11S, 2 Paine 82—Hearn 
V. Equitable Safety Ins. Co., C.C. 
Mass., 11 F.Cas.No.6,300, 4 Clift. 
192, affirmed 20 Wall. 494, 22 L. 
Ed. 398—Tidmarsh v. Washington 
Fire & Marine Ins. Co., C.C.Mass., 

. 23 F.Cas.No. 14,024. 4 Mason 439. 
N.Y.—Hartshorne v. Union Mut. Ins. 
Co„ 36 N.Y. 172, 1 Transcr.A. 189— 
St, Nicholas Ins. Co. v. Merchants’ 
Mut. Fire & Marine Ins. Co., 11 
Hun 108, reversed 83 N.Y. 604— 
Wadsworth v. Pacific Ins. Co., 4 
Wend. 33. 

Tex.—Orient Mut. Ins. Co, v. J. 

Reymershoffer’s Sons, 56 Tex. 234. 
17 C.J. p 465 note 43, p 485 note 93— 
26 C.J. p 78 note 74. 

Perm of charter party 

When there is a settled form of 
charter in a particular trade, under¬ 
writers are bound to know the cus¬ 
tomary stipulations of a charter in 
that trade, and, when informed by an 
applicant for insurance that the ves¬ 
sel described in the application is 
chartered in such trade, the contract 
of insurance must be considered to be 
made with the understanding that 
the charter Is framed in the usual 
way, unless the correspondence leads 
to a different conclusion.—Hearn v. 
Equitable Safety Inc. Co., C.C.Mass., 
11. P.Cas.No.6,300, 4 Cliff. 192, af¬ 
firmed 20 Wall. 494, 22 L.Ed. 398. 

14. N.J.—Cramer & King Co. v. 

87 


National Surety Co. of New York, 
134 A. 771, 103 N.J.Law 83. 

38 C.J. p 1090 note 84. 

15. Ga.—Todd v. German-American 
Ins. Co. of New York, 59 S.E. 94, 

2 Ga.App. 789. 

N.Y.—McCall V, Sun Mut. Ins. Co., 66 
N.Y. 514. 

17 C.J. p 465 note 44. 

16. N.Y.—Block V. Columbian Ins. 
Co., 42 N.Y. 393. 

Pa.—Norris v. Insurance Co. of 
North America, 3 Yeates, 84, 2 
Am.D, 360. 

17. U.S.—Hazard v. New England 
Mar. Ins. Co., Mass., 8 Pet. 657, 
581, 8 L.Ed. 1043. 

17 C.J. p 465 note 46. 

18. U.S.—Buck v. Chesapeake Ins. 
Co., Md., 1 Pet. 151, 160, 7 L.Ed. 
90. 

17 C.J. p 465 note 47. 

19. Mass.—Mooney v. Howard Ins. 
Co., 138 Mass. 375. 52 Am.R. 277. 

17 C.J. p 465 note 48. 

20. Mass.—Howard v. Great West¬ 
ern Ins. Co., 109 Mass, 384. 

21. N.Y.—Pearson v. Massachusetts 
Mut. Life Ins. Co., 272 N.Y.S. 117, 
151 Misc. 584. 

22l U.S.—Red Wing Mills v. Mer¬ 

cantile Mut. Ins. Co., D.C.N.Y., 19 
F. 115. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App, 6, certiorari denied Ex parte 
Southern Life & Health Ins. Co.» 
105 So. 168, 213 Ala. 413. 

Cal.—Paez v. Mutual Indemnity Ac¬ 
cident, Health & Life Ins. Co. of 
California, 3 P.2d 69, 116 Cal.App. 
654. 

17 C.J. P 465 note 60. 

23. N.H.—Federal Ins, Co. of Hart¬ 
ford, Conn. V. Sydeman, 136 A. 136, 
82 N.H. 482. 

24. Tfex.—Shippers' Compress Co. v. 
Northern Assur, Co. of London, 
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The principles whereby a known custom or usage 
is presumed to enter into the intentions of contract¬ 
ing parties and to form a part of the contract are 
applicable to contracts of reinsurance.^® It must 
be shown that the usage in question was known to 
both parties to the contract, or that it was so well 
established, certain, uniform, and reasonable in its 
character, and of such general acceptance and con¬ 
sequent notoriety as to raise a prima facie infer¬ 
ence of knowledge on the part of the one who is 
sought to be affected thereby.^® A local usage be¬ 
comes part of a local contract if the party sought 
to be charged with liability by force of it has, actual 
or constructive notice of its existence.^'^ Such a 
usage, however, does not affect a policy of reinsur¬ 
ance which is executed in a place where the usage 
obtains, but which becomes operative only by ac¬ 
ceptance in a place where the usage does not ob- 
tain.^^ 

Interest. A promise to pay interest may be in¬ 
ferred from custom and circumstance, but a party 
not aware of the custom cannot be charged with in¬ 
terests^ In order to bind a person by a custom of 
merchants to charge interest it is not required that 
the party sought to be charged should have paid 
previous demands of interest to raise the presump¬ 
tion that he had notice of the custom in a later case, 
but it is requisite that some evidence, either of its 
extensive notoriety or of the party's dealings hav¬ 
ing brought him into contact with the custom, should 
be added to the bare proof that such is the custom 
of the particular dealer or of the trade in general.^® 

Labor and services. The usage of a particular 
employer does not form a part of the contract of 


employment, unless known to the employee at the 
time the contract is entered into or unless the usage 
is followed by others in similar lines of business and 
is so widespread that knowledge should be imputed 
to the employee.3^ A converse rule applies in favor 
of the employer.32 So, also, in contracts for labor 
and services, a usage not known to one of the par¬ 
ties cannot authorize any charges nor justify any 
acts as a part of the contract It must either be 
known to the employer or be so general in its ap¬ 
plication and its recognition outside of the con** 
tractor's business that the employer must have 
known it^^ 

Landlord and tenant. Proof of a local custom 
respecting the duties and liabilities of landlords and 
tenants is inadmissible if the one to be charged has 
no notice of the custom and it is not so notorious 
and well established that notice thereof is conclu¬ 
sively presumed.^^ 

Real estate. Parties contracting with reference 
to real estate will be presumed to know the local 
usages with regard to such contracts where they 
reside in the place.^^ 

§ 10. - Legality 

a. In general 

b. Repugnancy to statute 

a. In General 

Broadly stated, a custom or usage must not be con¬ 
trary to law OP to public policy. 

It is commonly stated as an essential of a valid 
custom or usage that it must not be contrary to law 
nor conflict with established principles of law.36 it 


Civ.App., 208 S.W. 939, error re¬ 
fused. 

25. Mass.—Boston Ins. Co. v. Globe 
P. Ins. Co., 64 N.E. 543, 174 Mass. 
229, 75 Am.S.R. 303. , 

N.Y.—London Assur.. Corp. v. 
Thompson, 62 N.E. 1066, 170 KT. 
94. 

33 C.J. p 61 note 90. 

26 . Ala.—Garman-Amerlcan Ins. Co. 
v. Commercial P. Ins. Co., 11 So, 
117, 95 Ala. 469. 16 L.R.A. ,291. 

33 C.J. p 61 note 93. 

27 . Ala.—German-American Ins. Co. 
V. Commercial P. Ins. Co., 11 So. 
117, 95 Ala. 469, 16 L.R.A. 291. 

Cal.—^Union Ins. Co. v. American P. 
Ins. Co., 40 P. 431, 107 Cal. 827, 48 | 
Am.S.R. 140, 28 L.R.A. 692. i 

La.—Louisiana Mut. Ins. Co. v. Ne^;?- 
Orleans Ins. Co., 18 La.Ann. 246. 
20 . TJ.S.—^Insurance Co. of North 
America v. Hibernia Ins. Co., La., 
11 S.Ct. 909, 140 U.S. 666, 35 L.Ed. 
617, 

33 C.J. p 51 note 96. 


29 . Ill.—Totten v. Totten, 128 N.E. 
296, 294 III. 70. 

30. Ga.—Mayes v. Power, 4 S.E. 681, 
79 Ga. 631. 

III.—Turner v. Dawson, 60 Ill. 85. ; 
Iowa,—^Veiths v. Hagge, 8 Iowa 163. 
17 C.J. p 466 note 52. 

31. Mo.—Taylor v. Pope, App., 269 
S.W, 527. 

17 C.J. p 466 note 53. 

Period of exnployinent 
Custom in business with respect to 
periods of employment of which par¬ 
ties to employment contract should 
know, or usage by employer of which 
employee should know, controls pe¬ 
riod of employment In absence of 
other facts.—Holcomb & Hoke Mfg, 
Co. V- Tounge, 8 N.B.2d 426, 103 Ind. 
App. 439. 

32 . Me.—^Dulac v. Dumbarton Wool¬ 
en Mills, 112 A. 710, 120 Me. 31. 

17 C.J. p- 466 note' 54. 

30. Conn.—Smith v. Phipps, 32 A. 
367, 65 Conn. 302. ] 
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La.—Sully v. Pratt, 31 So. 161, 106 
La. 601. 

Wis.—Lemke v. Hage, 125 N.W. 440, 
142 Wis. 178, 135 Am.R. 1066. 

17 C.J. p 467 note 65. ' 

34. Okl.—Long V. Rudd, 94 P,2d 
249, 185 Okl. 455. 

35. Pa.—Dunham v. Haggerty, 1 A.. 
667, 110 Pa. 560. 

Va.—Hansbroygh v, Neal, 27 S.B* 
593, 94 Va. 722. 

17 C.J, p 467 note 66. 

36. U.S.—U. S. V. Prank, D.C.N.J., 
53 F.2d 128, reversed on othef 
grounds, C.C.A., Loughlin v. U. S., 
67 P.2d 1080, and reversed In part 
on other grounds Fearse v. U. S., 
59 P.2d 618—Cudahy Packing Co. 
V. Narzisenfeld, C.C,A.N.Y., 3 P.2d 
567. 

Ala.—Arrant v. Georgia Casualty 
Co., 102 So. 447, 212 Ala. 309. 

Colo.—Evans Fuel Co. v. Leyda, 236 
P. 1023, 77 Colo. 356. 

Ga.—^Lawson v. Citizens Bank of 
HaWra, 196 S.E. 742, 185 Ga. 527 
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is obvious that such a statement taken literally is | inaccurate or involves a contradiction in terms, 


—Hornady v. Goodman, 146 S.E. 
173, 167 Ga. 555—Manley v. State, 
144 S.B. 170, 166 Ga. 563, reversed 
on other grounds 49 S.Ct. 216, '279 

U. S. 1, 73 KEd. 676. 

Ill.—Toung V. McKittrick, a67 Ill. 

App. 267. 

Ind.—City Dairy Co. v. Uservo, Inc., 
199 N.E. 457, 101 Ind.App. 375. 

Md.—Jarrett v. J. Staum & Sons Co., 
113 A. 720, 138 Md. 217. 

Mass.—State Nat. Bank of Lynn v. 
Beacon Trust Co., 166 N.E. 837, 
267 Mass. 355—Conahan v. Fisher, 
124 N.E. 13, 233 Mass. 234. 

Mich.—St. James v. Embury-Martin 
Lumber Co., 188 N.W. 437, 219 
Mich. ll'B. 

Miss.—Rosenblatt v. Escher, 185 So. 
561, 553, 184 Miss. 274, citing Cor¬ 
pus Juris—Fireman's Fund Ins. 
Co. V. Williams, 154 So. 645, 647, 
170 Miss. 199, citing Corpus Juris 
—D. S. Pate Lumber Co. v. Weath¬ 
ers, 146 So. 433, 167 Miss. 228. 
Mo.—Shafir v. Carroll, 274 S.W. 755, 
309 Mo. 458—Farm & Home Sav¬ 
ings & Loan Ass'n of Missouri v. 
Stubbs, 98 S.W.2d 320, 231 Mo. 
App. 87—Syme-Eagle & Co. v. Jop¬ 
lin Grocer Co., 229 S.W. 246, 206 
Mo.App. 357. 

N.H.—Federal Ins. Co. of Hartford, 
Conn, v, Sydeman, 136 A. 136, 82 
N.H. 482. 

N.Y.—Ford v, Snook, 199 N.Y.S. 630, 
205 App.Div. 194, affirmed 148 N. 
E. 732, 240 N.Y. 624—Globe & Rut¬ 
gers Fire Ins. Co. v. Lesher, Whit¬ 
man & Co., 215 N.Y.S. 225, 126 
Misc. 874—New York Oversea Co. 

V. China, Japan & South America 
Trading Co., 194 N.Y.S. 652, 118 
Misc. 744. 

Or.—Port Inv. Co. v. Oregon Mut. 
Fire Ins. Co., 94 P.2d 734, 124 A. 
L.R. 1342. I 

S.C.—Griggs-Paxton Shoe Co. v. A. 
Friedheim & Bro., 131 S.B. 620, 133 
S.C. 468. 

Tex.—Alliance Ins. Co. v. Continental 
Gin Co., Com.App., 285 S.W. 257, 
reversing, Civ.App., 274 S.W. 299, 
and' reformed, Com.App., 287 S.W. 
244—Port Worth Gas Co. v. 
Bragg, Civ.App., 297 S.W. 244, 
reversed on other grounds Mon- 
trief & Montrief v. Bragg, Com. 
App., 2 S.W.2d 276, rehearing de¬ 
nied Montrief & Montrief v. Fort 
Worth Gas Co., 4 S.W.2d 964— 
Nueces County v. Gussett, Civ. 
App., 213 S.W. 726, reversed on 
other grounds, Gussett v. Nueces 
County, Com.App., 286 S.W. 857. 

17 C.J. p 471 note 70. 

Claxificatiou of la^ 

Although practice and custom can¬ 
not override rule of law, it may help 
to define scope and to clarify out¬ 
lines of such rule.—O’Connor v. 
Bankers Trust Co., 289 N.Y.S. 252, 
159 Misc, 920, ^rn^ed 1 N.Y.S.2d 


641, 253 App.Div. 714, motion grant¬ 
ed 1 N.Y.S.2d 861, 253 App.Div. 797, 
affirmed O'Conner v. Banker's Trust 
Co., 16 N.E.2d 302, 278 N.Y. 649. 
Change of law 

Custom may not change the law. 
—G. H. Ponder & Co. v. Mutual Ben. 
Life Ins. Co., 140 S.E. 761, 165 Ga. 
366. 

Custom without specific contract 
cannot overturn rules of law.—Ma¬ 
chinery & Supply Corporation v. Eu¬ 
terpe Mining Co., 276 P. 69, 128 Kan. 
50. 

Porms of practice affecting liberty 
Doctrine that settled usage is as 
efficacious as a written rule to fix 
forms of practice will be cautiously 
applied where liberty of an individ¬ 
ual is at stake.—Hill v. U. S. ex rel. 
Wampler, Pa., 56 S.Ct. 760, 298 U. 
S. 460, 80 L.Ed. 1283. 

Sufficiency of judgment 

Custom cannot change the law as 
to the sufficiency of a judgment 
maintaining attachment.—Swift & 
Co. V. Leon Cahn & Co., 92 So. 355, 
151 La. 837. 

Agency 

No usage or custom among agents 
is valid if it conflicts with the fun¬ 
damental rules of law defining the 
rights of those who occupy the re¬ 
lation of principal and agent.—^Ar¬ 
rant V. Georgia Casualty Co., 102 So. 
447, 212 Ala. 809—17 C.J. p 471 note 
70 Cc], 

Banking 

(1) It is necessary that a banking 
custom should be consistent with 
the general law.—Shaw v. Jacobs, 
55 N.W. 333, 56 N.W. 684; 89 Iowa 
713, 48 Am.S.R. 411, 21 L.R.A. 440— 
7 C.J. p 587 note 14. 

(2) However, a custom or usage 
may be sufficient evidence of an 
agreement to dispense with a rule 
of law; for example, the rule relat¬ 
ing to the transmission of checks.— 
Bridgeport Bank v. Dyer, 19 Conn. 
136—7 C.J. p 588 note 15. 

Brokers 

(1) A custom of brokers which is 
in contravention of law is void. 
Mass.—^Day v. Holmes, 103 Mass. 

306. 

N.Y.—^Wheeler v. Newbould, 16 N.Y. 
392, 

9 C.J. p 631 note 78. 

(2) A custom Is illegal which al¬ 
lows a broker to match the opposite 
orders of two customers, and not 
keep on hand the proper securities. 
—Cook V, Flagg, N.Y., 251 F. 5, 163 
C.C.A. 255, certiorari denied Flagg v. 
Cook, 38 S.Ct 427, 247 U.S. 608, 62 
L.Ed. 1241. 

(3) A custom allowing a broker 
who acts as agent for one party to 
collect commissions from the other 
also is void. 


Md.—Raisin v. Clark, 41 Md. 158, 20 

Am.R. 66. 

Mass.—Farnsworth v. Hemmer, 1 

Allen 494, 79 Am.D. 756. 

Minn.—Dartt v, Sonnesyn, 90 N.W. 

115, 86 Minn. 55. 

Pa.—Addison v. Wanamaker, 39 A. 

1111, 185 Pa. 636. 

<4) If, however, a broker acts 
merely as middleman, a custom al¬ 
lowing him a commission from both 
parties is valid. 

Ky.—Mullen v. Keetzleb, 7 Bush 253. 
N.Y.—Haviland v. Price, 26 N.Y.S. 

757, 6 Misc. 372. 

(5) An order of a customer to a 
broker to buy stock, deliverable at 
any time, at buyer's option, in sixty 
days, will not authorize the broker 
to buy the stock himself at thirty 
days and deliver it to his customer 
at the end of sixty days at an in¬ 
creased price and interest, besides 
the usual commission, although a 
general usage among stockbrokers 
to act in this manner is proved. 

Md.—Rosenstock v. Tormey, 32 Md. 

169, 3 Am.R. 125. 

Mass.—^Day v. Holmes, 103 Mass. 

306. 

9 C.J. p 631 note 78 [bj. 

(6) Custom for two brokers to 
share commission equally where 
each furnishes one of parties is law¬ 
ful.—Maddox-Grundy Co. v. Helm, 
37 S.W.2d 49, 238 Ky. 273. 

Custom of bureau of yards and docks 

Requiring a contractor who refus¬ 
es to sign a general release on pay¬ 
ment of sum admitted to be due for 
work performed to consent to gov¬ 
ernment’s withholding two per cent 
of any claim he may have for addi¬ 
tional compensation is illegal, and 
such contractor may recover the 
amount so withheld.—Snare & Triest 
Co. V. U. S., 76 Ct.Cl. 326, certiorari 
denied 53 S.Ct. 687, 289 U.S. 742, 77 
L.Ed. 1489—McClintic-Marshall Co. 
V. U. S., 59 Ct.Cl. 817. 

Carriers 

(1) Where carrier's practice of de¬ 
laying arrival of shipments to mar¬ 
ket to which they were originally 
billed was unlawful, custom could 
not make it lawful.—^Eastern Shore 
of Virginia Produce Bxch. v. New 
York, P. & N. R. Co., 126 S.B. 674, 
141 Va. 611. 

(2) As a buyer to whom coal has 
been consigned by the seller is in 
law the owner thereof, a carrier can¬ 
not establish a custom of confiscat¬ 
ing coal so consigned, thereby giving 
the carrier the right to break or 
change its contract to deliver the 
shipment to the consignee by con¬ 
verting the coal when it sees fit and 
paying the consignor the selling 
price: for a custom, to be valid, 
must be legal.—Zimmern v. South- 
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since it was no objection to a common-law custom 
that it was contrary to the law of the land;37 and, 
if proof of a custom or usage of trade could be re¬ 
jected because it established something different 
from the law, no custom would ever be proved, be¬ 
cause if it were not different it would be a part of 
the law.It has been pointed out that in most cas¬ 
es in which such usages have been sustained they 
referred to methods of- transacting business, and not 
to the adoption of a peculiar or local rule of law 
contrary to the terms of the contract or to a gen¬ 
eral rule of law applicable to its construction; but 
it is admitted that this distinction will not harmonize 
all of the cases.^® Another test formulated by the 
courts for determining the legality of alleged trade 
or business usages is that, where no statute or prin¬ 
ciple of public policy intervenes, but a rule of 
law is a mere privilege which may be waived, the 
waiver may be made by usage as well as by ex¬ 
press contract.'^^^ In many cases a usage has been 
sustained or rejected on the ground that it was or 
was not regarded by the court as reasonable with¬ 
out consideration of whether it was contrary to 
law,^^ and usages and customs, have been upheld by 


I the courts, although in so doing common-law prin¬ 
ciples have been modified.^^ General custom or us¬ 
age of the state has also received the sanction of 
law, although sparingly and with considerable ad¬ 
verse criticism, on authority of the legal maxim that 
a common error make§ the law—communis error 
facit jus—a principle analogous to that of stare de¬ 
cisis ; in some instances, where its overthrow would 
unsettle property rights or have other mischievous 
consequences, even in opposition to positive or stat¬ 
ute law.^3 These rules apply only to custom or us¬ 
age that is general and pervades the whole state, 
and not to that which is merely local.^^ Further it 
has been said that objection on the ground of con¬ 
trariety to the general or common law is entitled to 
little weight where the custom or usage assailed 
embraces an entire business, and has been con¬ 
curred in for a long time by all persons engaged 
therein.^S Neither will the principle that a trade 
custom or usage cannot prevail against clear and 
unequivocal rules of law operate to prevent the rec¬ 
ognition of an established custom as evidence of 
what has been judicially recognized as a part of the 
law.^® 


«rn Ey. Co., 96 So. 226, 209 Ala. 284, 
29 A.L.R. 1237. 

Clearingr lionse custom 
A custom established by a clear¬ 
ing house for a conditional payment 
of checks by the drawee bank with 
the right to return them to the pre¬ 
senting bank within a limited time 
if there are not sufficient funds to 
meet them or they are otherwise in¬ 
valid is valid without the consent of 
the drawers.—People v. Munday, 215 
IlLApp. 356, affirmed 127 N.E. 364, 
293 Ill, 191. 

Cutting another’s timber without 
permission 

A custom to cut timber on lands 
without first obtaining the owner's 
permission is invalid. 

Ala.—United States Lumber & Cot¬ 
ton Co. V. Cole, 81 So. 664, 202 Ala. 
688 . 

Fla.—^Wilson v. Jernigan, 49 So. 44, 
57 Fla. 277. 

Fencing public road 

There can be no such thing as a 
usage or custom to justify fencing a 
public road which has been open 
nearly forty years.—Dunbar v. Koh¬ 
ler, 180 P. 739, 66 Colo. 272. 

TTsage of Insurance agents, if it 

contemplated exchanging fire Insur¬ 
ance policies in dilferent companies 
after the property was destroyed, 
would be unlawful, and coul^ not 
bind the partles.—Alllance Ins. Co. 
V. Continental Oln Co., Tex.Com. 
App., 285 S.W. 257, reversing, Civ. 
App., 274 S.W. 209, and reformed, 
Com.App., 287 S.W. 244, 


' Ueasure of damages 

Custom as to the price charged 
for binders held over the season 
could not vary the rule of law that 
the measure of damages for the 
breach of contract by the purchaser 
of a binder is the difference between 
the contract price and market value 
at the place of delivery and at that 
time, or within a reasonable time 
thereafter.-pinternational Harvester 
Co. of America v. Lanpher, Mo.App., 
204 S.W. 1118. 

Custom barring remedies at law 

A custom that a party having a 
claim due on contract may not pur¬ 
sue the remedies provided by law 
to collect it is not a good custom. 
Ind.—Spears v. Ward, 48 Ind. 541. 
Minn.—^Manson v. Grand Lodge A. 

O. U. W., 16 N.W. 395, 30 Minn. 

509. 

legal identity of branded cattle 

Colloquial usage, referring to en¬ 
tire herd by name of principal brand, 
does not affect legal identity of cat¬ 
tle branded In brands different un¬ 
der law.—Kagan v. Cosper, 292 P 
1020, 39 Ariz. 209. 

Sales 

A usage of trade cannot be main¬ 
tained which engrafts on a contract 
of sale a stipulation or obligation 
different from, or inconsistent with, 
the rule of the common law on the 
subject.—Landry v. Truxillo. La. 
App., 191 So. 751—17 CL p 471 note 
70 m. 

37. Pa.—Adams v. Pittsburgh Ins. 

Co., 95 Pa. 348, 40 Am.E. 662. 

17 C.J. p 473 note 71. 
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38 . Iowa.—Milroy v. Chicago, M. & 
St. P. R. Co., 67 N.W. 276, 98 Iowa 
188. 

17 C.J. p 473 note 72. 

39. Mass.—^Dickinson v. Gay, 7 Al¬ 
len 29, 83 Am.D. 666. 

40 . Ala.—Marx & Co. v. Bankers' 
Credit Life Ins. Co., 139 So. 421, 
430, quoting Corpus Juris. 

17 C.J. p 473 note 74. 

41. Mass.—Dickinson v. Gay, 7 Al¬ 
len 29, 83 Am.D. 666. 

42 . N.M.—Baca v. Perez, 42 P. 162, 
8 N.M. 187. 

—Glennan v. Rochester Trust & 
Safe Deposit Co„ 102 N.E. 637, 209 
N.T. 12, 62 L.H.A.,N.S., 302, Ann. 
Cas.l916A 441, affirming 162 App. 
Div. 316, 136 N.Y.S. 747. 

17 C.J. p 474 note 77. 

43 . U.S.—Pease v. Peck, Mich., 18 
How. 695, 15 L.Bd. 618, affirming, 
C.C., 19 P.Cas.No.10,894, 6 McLean 
486. 

Cal.—Fowler v. Smith, 2 Cal. 39, 668. 
Ky.—Harrison v. Com., 83 Ky. 162. 
17 C.J. p 474 note 78. 

44. Ind.—Spears v. Ward. 48 Ind. 
641. 

17 C.J. p 474 note 79. 

45. US.—Bourne v. Ashley, D.C. 
Mass,, 3 P.Oas*No,l,698—Swift v. 
Gifford, D.C.Mass., 23 F.Cas.No.l3,- 
696, 2 Lowell 110. 

46. US.—Dale v. Fattison. Ohio, 
34 S.Ct. 785, 284 US. 399, 68 L.Ed. 
1870, 52 L.R.A.N.S., 764. 

17 C.J. p 475 note 81. 
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Public policy, A usage or custom cannot be rec¬ 
ognized which is contrary to public policy^'^ 

Civil law countries. By the early Spanish law 
which obtained for a time in territory now a part 
of the United States, general custom or usage had 
greater weight than it has in common-law countries. 
By it legitimate custom acquired the force of law, 
not only when there was no law to the contrary, but 
also when its effect was to abrogate any former 
law which might be opposed to it, as well as to ex¬ 
plain that which was doubtful. Hence, it was a 
maxim that there might be a custom without law, 
in opposition to law, and according to law.^S 


b. Repugnancy to Statute 

A custom or usage must not be repugnant to the 
express provisions of a statute. 

A custom or usage repugnant to the express pro¬ 
visions of a statute is void,^^ and whenever there 
is a conflict between a custom or usage and a stat¬ 
utory regulation the statutory regulation must con- 
trol,50 unless perhaps in a case where the party 
whom it is sought to bind has expressly waived his 
rights under the statute.^^ Alleged customs or us¬ 
ages have also been adjudged illegal for conflicting 
with the terms of charters or ordinances of munici¬ 
pal corporations,52 or of the criminal or penal stat¬ 
utes of the state.53 


47. U.S.—Wolfe V. Texas Co., C.C. 
A.Okl., 83 P.2d 425, certiorari de¬ 
nied 67 S.Ct. 15, 299 U.S. 563, 81 
L.Ed. 40,7—The Star, D.C.Wash., 
53 P.2d 890. 

D.C.—Bradley v. Davidson, 47 App. 
D.C. 266. 

Ill.—Toun^ V. McKittrick, 267 Ill. 
App. 267. 

Iowa.—^Watkins Grain Co. v. Fraser 
Smith Co., 267 N.W. 115, 221 Iowa 
1164. 

Mass.—King: v. Gannon, 158 N.E. 

346, 261 Mass. 94, 64 AL.R. 1215. 
N.Y.—Johnson v. Winslow, 279 N. 
Y.S. 147, 156 Misc. 170, affirmed 
285 N.Y.S. 1076, 246 App.Div. 800, 
affirmed 3 N.B.2d 872, 272 N.Y. 
467, reargument denied 4 N.E.2d 
423, 272 N.Y. 512. 

10 C.X p 264 note 79—17 C.J. p 475 
note 83. 

48. U.S.—Slidell v. Grand!ean, La., 
4 S.Ct. 475, 111 U.S. 412, 28 L.Ed. 
321. 

N.M.—Gildersleeve v. .New Mexico 
Min. Co., 27 P. 318, 6 N.M. 27. 

17 C.J. p 475 note 82, 

49. U.S.—Wolfe V. Shell Petrole¬ 
um Corporation, C.C.A.Okl., 83 F. 
2d 438, certiorari denied 57 S.Ct. 
19, 299 U.S. 653, 81 L.Ed. 407— 
In re Strassburger, D.C.N.Y., 12 P. 
Supp. 420. 

Ala.—^Montgomery First Nat. Bank 
V, NelsOn, 16 So. 707, 105 Ala. 180. 
Colo.—Evans Fuel Co. v. Leyda, 236 
P. 1023, 77 Colo. 366. 

Mass.—-Nowell v. Equitable Trust 
Co., 144 N.E. 749, 249 Mass. 685. 
Miss.—^Rosenblatt v. Escher, 185 So. 
651, 184 Miss. 274. 

Okl.—Oklahoma, N. M. & P. Ry. Co. 
V. Downey, 244 P. 173, 116 Okl. 
253. 

Pa.—Thomas A Biddle & Co. v. 

Brown. 8 Pa.Dist. & Co. 579. 

Tenn.—Gaszola v. Lacy Bros. & 
Kimball, 299 S.W» 1039, 166 Tenn. 
229. 

17 C.J. p 476 note 84. 
proof of custom inadmissible 

Proof of a custom which IS re¬ 
pugnant to a statute is not admissi¬ 
ble in evidence. 


U.S.—Central R. Co. of New Jersey 
V. Schick, C.C.A.Pa., 38 F.2d 968— 
In re A. W. Cowen & Bros., C.C.A 
N.Y., 11 P.2d 692—Cudahy Pack¬ 
ing Co. V. Narzisenfeld, C.C.A.N. 
Y., 3 F.2d 567. 

Ga.—Carter v. Booth, 104 S.E. 910, 
25 Ga.App. 796. 

La.—Hutchins v. Pick, App., 164 So. 
173. 

Md.—Hubbard Fertilizer Co. of Bal¬ 
timore City V. American Trona 
Corporation, 120 A 522, 142 Md. 
246. 

Minn.—King Cattle Co. v. Joseph, 
199 N.W. 437, 158 Minn. 481, af¬ 
firming 198 N.W. 798, 168 Minn. 
481. 

N.C.—Dawson & White v. National 
Bank of Greenville, 160 S.E. 38, 
197 N.C. 499. 

Okl.—McCasland v. Board of Com'rs 
of Adair County, 258 P. 760, 126 
Okl. 103. 

Or.—Mt. Vernon Nat. Bank v. Can- 
by State Bank, 276 P. 262, 129 Or. 
36, 63 AL.R. 1133. 

Pa.—Franklin Sugar Refining Co. v. 
Kane Milling & Grocery Co., 122 
A 231, 278 Pa. 105, 29 AL.R. 1213. 

Custom held not repugnant to stat¬ 
ute 

U.S.—Wolfe V. Texas Co., C.C.AOkl., 
83 P.2d 425, certiorari denied 67 S. 
Ct. 15, 299 U.S. 653, 81 L.Ed. 407. 

Idaho.—Twin Falls Bank & Trust 
Co. V. Pringle, 43 P.2d 515, 65 Ida¬ 
ho 461. 

50. U.S.—^Bamsauer v. U. S., C.C.A 
Wash., 21 F.2d 907. 

Ark.—^Alexander Eccles & Co. v. 

I Munn, 210 S,W. 626, 138 Ark. 99. ' 

Cal.—^American Nat. Bank of San 
Francisco v. A. G. Sommerville, 
Inc., 216 P. 376, 191 Cal. 364— 
Crocker Nat. Bank of San Fran¬ 
cisco V. Byrne & McDonnell, 173 
F. 752, 178 Cal. 329. 

Mass.—Conahan v. Fisher, 124 N.E. 
13, 233 Mass. 234. 

Miss.—^Dickey v. Bank of Clarksdale, 
184 So. 314, 183 Miss. 748—Cohen 
V. Calhoun, 150 So. 198, 168 Miss. 
34.^ 


Mo.—^Prese v. Chicago, B. & Q. R. 
Co., 236 S-W. 97, 290 Mo. 501, cer¬ 
tiorari granted 42 S.Ct. 317, 258 U. 
S. 616, 66 L.Ed. 792, and affirmed 
44 S.Ct. 1, 263 U.S. 1, 68 L.Ed. 131 
—Anderson v. Dali. 77 S.W.2d 169, 
229 Mo.App. 272. 

Mont.—State ex rel. Nagle V. Staf¬ 
ford, 34 P.2d 372, 97 Mont. 275— 
State v. Broadwater Elevator Co., 
201 P. 687, 61 Mont. 215. 

Neb.—Mann v. Standard Oil Co., 261 
N.W. 168, 169, quoting Corpus Ju¬ 
ris* 

N.H.—^P. C. Adams, Inc., v. Thayer, 
171 A 771, 86 N.H. 655. 

N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Pa.—Franklin Sugar Refining Co. v. 
Kane Milling & Grocery Co., 122 
A. 231, 278 Pa. 105, 28 AL.R. 1213. 
Tenn.—Gazzola v. Lacy Bros. Sc Kim¬ 
ball, 299 S.W. 1089, 156 Tenn. 229. 
Tex.—Robinson v. Wichita County, 
Civ. App., 106 S.W.2d 769, error 
dismissed—^Pea.slee-Gaulbert Cor¬ 
poration v. Hughes, Civ.App., 79 
S.W.2d 149, error refused. 

17 C.J. p 476 note 86. 

Statute of frauds 

Application of the statute of 
frauds cannot be avoided by a cus¬ 
tom or usage. 

Ill.—Howat V. International Union 
United Mine Workers of America, 
10 N.E.2d 367, 291 Hl.App. 623. 
Mass.—^Webster v. Condon, 142 N.E. 
777, 248 Mass. 269. 

Mo.—Houston v. Mahoney, App., 219 
S.W. 128. 

N.H.—P. C. Adams, Inc., v. Thayer, 
171 A 771, 86 N.H. 555. 

51. Gau—^Northwestern Nat. Ins. Co. 
V. Southern States Phosphate & 
Fertilizer Co., 93 S.E. 157, 20 Ga. 
App. 506, 

52. Mass.—^Butler v. Charlestown, 7 
Gray 12. 

N.H.—Concord v. Burleigh, 36 A 
606, 67 N.H 106. 

53. Fla.—Hendry v. State, 22 So. 
647, 89 Pla. .235. 

17 C.J. p 476 note 88. 
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Statutes defining words. If a statute has given 
a definite meaning to any particular word no evi¬ 
dence of custom will be admitted to attach any oth¬ 
er meaning to it.^^ 

Statutes governing public officers. Where an offi¬ 
cer's duties are prescribed by statute, usage will not 
excuse their discharge in a different manner.55 So 
proof of a custom is not permissible to enlarge the 
powers of officers whose authority is defined by 
statute and a custom which gives an officer a 
right to more than the fees prescribed by law will 

not be recognized.57 

Statutes prohibiting usury. Where a transaction 
is within the statute against usury, the usage of 
trade as to such transaction cannot be received in 
evidence to show that it is not usurious.58 


§ 11. - Morality 

A custom must not be of doubtful morality. 

A custom must not be of doubtful morality.S® 

§ 12. - Peaceable and Acquiesced in 

A custom OP usage must have been peaceably ac¬ 
quiesced In by those whose rights are affected. 

A custom or usage in order to be binding must 
have been peaceably acquiesced in without dispute 
by those whose rights are affected by it.®® 

I 13 . - Reasonableness 

A custom OP usage must be reasonable. It is not 

unreasonable merely because it is injurious to private 
interests if it be for the public good, but If it is con¬ 
trary to the public good it is repugnant to the law of 
reason and void. 

It is well settled that a custom or usage will not 
be given effect unless it is reasonable.®^ A usage 


54. Colo.—Interstate Trust Co. v, 
IT. S. Nat. Bank, 185 P. 260, 67 
Colo*. 6, 10 A.L.R. 705. 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So. 601, 606, 188 La. 
978, quoting Corpus Jtiris. 

W.Va.—Buchanan v. Louisville Coal 
& Coke Co., 127 S.B. 336, 98 W.Va. 
470. 

17 C.J. p 476 note 89. 

55. U.S.—^Dickinson v. Riley, C.C.A. 
Ark., 86 P.2d 385. 

La.—State v. Standard Oil Co. of 
Louisiana, 178 So, 601, 606, 188 La. 
978, citiiig Corpus Juris. 

Mass.—Landry v. Gomes, 173 N.B. 
42S, 273 Mass. 225. 

Ohio.—Ohio Farmers Co-operative 
Milk Ass'n v. Davis, 17 N.E.2d 924, 
59 Ohio App. 329. 

Pa,—Commonwealth v. Trunk, 16l A. 
767, 105 Pa.Super. 569, reversed on 
other grounds 167 A, 333, 311 Pa. 
555. 

Tex.—^Robinson v. Wichita County, 
Civ.App., 106 S.W.2d 769, error 
dismissed—Nueces County v. Gus- 
sett, Civ.App., 213 S.W. 726, re¬ 
versed on other grounds Gussett 
V. Nueces County, Com.App., 236 
S.W. 857. 

17 C.J. p 476 note 90. 

56. Arlz.—^Weidler v. Arizona Pow¬ 
er Co.. 7 P.2d 241, 39 Ariz. 390. 

Mont.—State ex rel. Nagle v. Staf¬ 
ford, 34 P.2d 372, 97. Mont, 275. 
Tenn.—State v. McLemore, 37 S.W. 

2d 103, 162 Tenn. 129. 

17 C.J. p 476 note 91. 

67- Ark.—State, for Use and Ben¬ 
efit of Independence County, v. 
Baker, 126 S.W.2d 937, 197 Ark. 
1075. 

Ind.—^Washington Hotel Realty Co. 
V. Bedford Stone & Construction 
Co., 148 N.E. 405, 196 Ind. 396, de¬ 
nying motion 143 N.E. 166, 195 
Ind. 128. 

Ky.—City of Fulton v. Shanklin, 122 
S.W.2d 733, 275 Ky, 772—Harlan 


County V. Blair, 49 S.W.2d 1028, 
243 Ky. 777. 

Pa.—In re Annual Statement of Re¬ 
ceipts and Disbursements and Re¬ 
port of County Audit of Susque¬ 
hanna Coointy for 1931, 180 A. 148, 
118 Pa.Super. 47. 

Tex.—McDaniel v. State, Civ.App., 9 
S.W.2d 478, error granted. 

17 C.J. p 477 note 92. 

58. Idaho.—Davidson Grocery Co. v. 
Payette Equity Exchange, 6 P.2d 
149, 61 Idaho 423. 

Miss.—Dickey v. Bank of Clarksdale, 
184 So. 314, 183 Miss. 748. 

17 C.J. p 477 note 93. 

58. N.Y.—Fuller v. Robinson, 86 
N.Y. 306, 40 Am.R. 640. 

N.C.—State v. Butner, 76 N.C. 118. 

17 C.J. p 467 note 67. 

Xmmora.1 construction of contract 
Evidence of custom is not permit¬ 
ted to accomplish an immoral con¬ 
struction of a contract. 

N.T.—Gravenhorst v. Zimmerman, 
139 N.B. 766, 236 N.Y. 22, 27 A.L. 
R. 1465, reversing 194 N.Y.S. 940, 
202 App.Div. 819, 27 A.L.R. 1465. 

Tex.—Continental Casualty Co. v. I 
Easley, Civ.App., 290 S.W. 261, 
reversed on other grounds. Com. j 
App., Easley v. Continental Cas-1 
ualty Co., 296 S.W. 487. | 

60. U.S.—Smith v. U. S. Shipping 

Board Emergency Fleet Corpora¬ 
tion, D.C.N.Y., 2 F.2d 390, modi¬ 
fied on other grounds, C.C.A., 26 i 
F.2d 337, certiorari denied U. S. 
Shipping Board Emergency Fleet! 
Corporation v. Smith, 49 S.Ct. 29, 
278 U.S. 628, 73 L.Bd. 647. | 

D.C.—^U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Leven 7 
saler, 290 F. 297, 63 App.D.C. 322. 

Ill.r-Kelly V. Carroll, 223 IH.App. 
309. 

Ind.—City Dairy Co. v, Uservo, Inc., 
199 N.B. 457, 459, 101 Ind.App. 
375, citing Corpus Juris. 
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Nev.—Itcaina v. Marble, 55 P.2d 626, 
633, citing Corpus Juris. 

17 C.J. p 467 note 69. 

61. U.S.—Mattison-Greenlee Serv¬ 

ice Corporation v. Culhane, D.C.Ill., 
20 F.Supp. 882, reversed on other 
grounds, C.C.A., 103 F.2d 608—The 
Hartismere, D.C.Md., 18 F.Supp. 
767. 

Ark.—National Lumber & Creosoting 
Co. V. Mullins, 59 S.W.2d 493, 187 
Ark. 270. 

Cal.—Luckehe v. First Nat. Bank, 223 
P. 647, 193 Cal. 184. 

Colo.—Evans Fuel Co. v. Leyda, 236 
P. 1023, 77 Colo. 356. 

D.C.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Leven- 
saler, 290 P. 297, 53 App.D.C. 322. 

La.—Dixon v, Alford, App., 143 So. 
679. 

Minn.—Murray v. Albert Lea Home 
Inv. Co., 277 N.W. 424, 202 Minn, 

62. 

Miss.—Rosenblatt v. Escher, 185 So. 
551, 184 Miss. 274. 

Mo.—Leonard v. Dougherty, 296 S. 
W. 263, 221 Mo.App. 1056—Sher- 
rill-Russell Lumber C<x v. Krug 
Lumber Co., 267 S.W. 14, 216 Mo. 
App. 1. 

N.Y.—Cowles V, Sgobel & Day, 173 
N.Y.S. 762, 105 Misc. 661. 

N.C.—McDearman v. Morris, 110 S. 
B. 642, 183 N.C. 76. 

Ohio.—Wald v. Bien, 14 Ohio N.P., 
N.S., 145, 

Pa.—Groskln v. Knight, 138 A. 843, 
290 Pa. 274. 

Tex.—Fort Worth Gas Co. v. Bragg, 
Civ.App., 297 S.W. 244, reversed 
on other grounds Montrief & Mont- 
rief V. Bragg, Com.App., 2 S.W. 2d 
276, rehearing denied Montrief & 
Montrief v. Fort Worth Gas Co., 4 
S.W.2d 964—Continental Casualty 
Co, V. Easley, Civ.App., 290 S.W. 
261, reversed on other grounds 
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is reasonable, it has been stated, when it is such 
that, if incorporated into the contract and as ap¬ 
plied to the subject matter, it would be a just and 
appropriate stipulation not calculated to throw 
heavy and disproportionate burdens on either par- 
ty.^2 It is not unreasonable simply because it is in¬ 
jurious to private persons or interests, if it be for 
the public good.^^ A custom that is contrary to the 
public good or injurious or prejudicial to the many 
and beneficial only to some particular person is re¬ 
pugnant to the law of reason and is void,^^ but 
practices of this character very seldom indeed pos¬ 


sess the other elements and requisites of binding 
usages.That a custom is general and estab¬ 
lished raises a presumption of its reasonableness, 
and, as stated in § 33 b infra, the burden of proof 
is on the party asserting its unreasonableness. The 
question of reasonableness does not enter into the 
case where the parties have contracted with respect 
to the custom, 

§ 14. Application, Operation and Effect 

The courts will recognize an established commercial 
usage in determining the rights of parties whose rela- 


Easley v, Co*ntinental Casualty Co., 
Com.App., 296 S.W. 487. 

17 C.J. p 467 note 60. 

Custom or usag-e of bauks must 
be reasonable or it cannot stand. 
Conn.—New York, N. H. & H, R. Co. 
V. First Nat. Bank, 134 A. 223, 
105 Conn. 33. 

Pa.—Cameron v. Carneg-ie Trust Co., 
140 A. 768, 292 Pa. 114. 

7 C.J. p 587 note 13, p 613 note 
«7. 

Custom of brokers 

A custom which is unreasonable is 
not binding- on the principal of a 
broker.—Rosenstock v. Tormey, 52 
Md. 169, 3 Am.R. 125. 

Custom of carriers 

(1) A custom or usage of a com¬ 
mon carrier must not be unreason¬ 
able. 

U.IS.—Liverpool & Great Western 
Steam Co. v. Suitter, D.C.N.Y., 17 
P. 695. 

Mass.—Reed v. Richardson, 98 Mass. 
216, 93 Am.D. 155. 

(2) Any custom or usage of ex¬ 
press companies as to delivery must 
be reasonable.—Sullivan v. Thomp¬ 
son, 99 Mass. 259. 

TTse of realty by owuer 

No custom short of prescriptive 
right can restrict owner in using 
his own realty.—Pendleton Bros. v. 
Northern Coal Co., D.C.Mass., 22 P. 
2d 317. 

62- Mass.—Seccomb v. Provincial 
Ins. Co., 10 Allen 305. 

17 C.J. p 468 note 61, 

Customs or usages held reasonable 

(1) Custom for two brokers to 
share commission equally where each 
furnishes one of parties,—Maddox- 
Grundy Co. v. Helm, 37 S.W. 2d 49, 
238 Ky. 273. 

(2) Custom for collecting bank 
to collect checks in medium other 
than currency.—Marx & Co. v. Bank¬ 
ers’ Credit Life Ins. Co., 139 So. 421, 
224 Ala. 249. 

(3) Custom of bank to hold checks 
of depositors received from foreign 
correspondents until close of busi¬ 
ness for day before dishonoring them. 
Fischer v. First Nat. Bank, 40 P.2d 
626, 55 Idaho 251.* 


(4) Banking custom of presenting ty refusing for one half the costs.— 
for acceptance draft accompanied by Walker v. Chioester, cited in Knox 
negotiable bill of lading on receipt v. Atman, 37 S.C.L. 283, 284. 
of papers rather than awaiting ar- (, 2 ) Other customs held reason- 


rival of car.—^New York, N. H. & 
H. R. Co. V, First Nat. Bank, 134 A. 
223, 105 Conn, 33. 

(5) A usage in the business or 
trade of mining and selling coal of 
apportioning the coal pro rata among 
buyers when sufficient cars cannot 
be obtained to ship all that has 
been sold.—Nicoll v. Pittsvein Coal, 
Co., C.C.A.N.Y., 269 P. 968. 

(6) A custom In the steel trade, 
under which the buyer's only reme¬ 
dy for defective steel was replace¬ 
ment or credit for its value, at the 
buyer’s option, the seller not being 
liable for cost of labor or other con¬ 
sequential damages.—Herbrand Co. 
V. Lackawanna Steel Co., C.C.A.Ohio, 
280 P. 11. 

(7) A custom, under standard form 
of contract used in sales covering 
imports, for seller to give buyer 
name of steamer in which shipment 
was made, when such information 
was received from port of ship¬ 
ment, but, if seller did not know 
name of vessel until its arrival, to 
then give name by letter or on in¬ 
voice and delivery order.—Mann v. 
Eastern Sugar & Products Co., 138 
N.E. 244, 244 Mass. 100. 

(8) Return of empty milk cans by 
consignee of full cans and carrier 
after contents have been used.— 
American Ry. Express Co. v. Mo¬ 
hawk Dairy Co., 144 N.E. 721, 250 
Mass. 1, 35 A.L.R. 14. 

(9) A custom among whalers in 
Massachusetts Bay, whereby a whale 
belongs to the person whose lance is 
found in its body when it rises.— 
Ghen v. Rich, D.C.Mass., 8 P. 159. 

(10) A usage that the master of 
a whale ship should have a lien on 
the lays of the seamen for supplies 
furnished them on their voyage.— 
Barney v. Coffin, 3 Pick., Mass., 116. 

(11) A custom that the owner of 
a lot of land, after notice to the own¬ 
er of the adjoining lot, and after his 
refusal to join in putting up a par¬ 
tition fence, may put up such fence 
at his own expense and hold the par¬ 


able see 17 C.J. p 468 note 61 [d]. 

63. N.H.—Knowles v. Dow, 22 N.H.. 
387, 55 Am.D. 163. 

17 C.J. p 468 note 64. 

64. Mo.—Jones v. West Side Buick 
Auto Co., 93 S.W.2d 1083, 1086, 231 
Mo.App, 187, citing Corpus Juris. 

17 C.J. p 469 note 66. 

Customs held uureasonable 

(1) Custom that purchase price of 
material for bridges was not to be¬ 
come due until contractor had col¬ 
lected from highway department.— 
National Lumber & Creosoting Co. v. 
Mullins, 59 S.W.2d 493, 187 Ark. 270. 

(2) A custom that landlord is en¬ 
titled to half the proceeds of hay ir¬ 
respective of lease.—Heller v. Young, 
66 Pa.Super. 232. 

(3) Custom of trade requiring buy¬ 
er to accept that part of car of 
lumber complying with contract, al¬ 
though only minimum portion com¬ 
plies with contract.—Sherrill-Rus- 
sell Lumber Co. v. Krug Lumber Co., 
287 S.W. 14, 216 Mo.App. 1. 

(4) Custom of trade requiring 
buyer to accept lumber in car con¬ 
taining only seventy-five per cent of 
lumber complying with contract.— 
Sherrill-Russell Lumber Co. v. Krug 
Lumber Co., supra. 

(5) A custom of a commission 
merchant establishing the same aver¬ 
age price for every box of fruit in a 
carload, regardless of size and re¬ 
gardless of the amount received for 
the different sizes.—Cowles v. Sgobel 
& Day, 173 N.Y.S. 752, 105 Misc. 561. 

(6) Other customs held unreason¬ 
able see 17 C.J. p 469 note 66 [b]- 
[o]. 

65. S.C.—Barksdale v. Brown, 10 
S.C.L. 517, 525, 9 Am.D. 720. 

17 C.J. p 471 note 67. 

66. Mich,—St. James v. Embury- 
Martin Lumber Co., 188 N.W. 437, 
219 Mich. 115. 

S.C.—Cox V. Charleston F. & M. Ins. 
Co.,. 37 S.C.L. 331, 45 Am.D. 771. 

67- U.S*—Charlotte Oil & Fertilizer 
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tions come within the usage where there is no statute 
which determines the question. 

When a usage in certain lines of business is es¬ 
tablished, and particularly when such usage is 
known to the parties, it becomes a rule of law which 
the courts will recognize in determining the rights 
of parties whose relations come within the usage 
where there is no statute which determines the 
question.In other words, commercial transac¬ 
tions must be construed in accordance with commer¬ 
cial usage. 

§ 15 , - What Law Governs 

Customs and usages of the place with reference to the 
law of which the parties intended to contract may be 
regarded as entering into the law of their contract. 

Under the general rules controlling in the case 
of conflict of laws as to contracts, customs and us¬ 
ages of the place with reference to the law of which 
the parties intended to contract may be regarded 
as entering into the law of their contract.'^O So, 
when the contract is governed by the law of the 
situs of its subject matter, it is to be construed ac¬ 
cording to the usage of such situs,'^^ and where 
the parties are presumed to have contracted with 
reference to the law of the place of performance 
of the contract, the usages of that place will be 

recognized.'^2 

§ 16. - Retrospective Effect ^ 

A usage or custom cannot operate retrospectively. 

A usage or custom cannot operate retrospective¬ 
ly, 7 s 


§ 17 . - Construed Strictly 

Customs and usages are strictly construed and noth¬ 
ing will be held to be within them which it is not proved 
that they cover. 

All common-law customs in derogation of the 
common law are strictly construed.’^^ The same is 
true of the usages of trade; nothing will be held 
to be within them which it is not proved that they 
cover,and they will not be allowed to operate be¬ 
yond the classes of persons,'^® or contracts*^^ in re¬ 
gard to which they prevail. Thus, a usage prevail¬ 
ing in regard to the relation of landlord and ten¬ 
ant will not apply to a case of vendor and purchas¬ 
er;*^^ nor will a usage for a bank teller to issue 
certificates of deposit authorize him to certify 
checks nor will a usage to deliver goods to a 
mate of a ship justify delivery to any one else.^^ 

§ Ig. - Construction of Constitutions, 

Statutes, and Charters 

Customs and usages may be admitted in the con¬ 
struction of constitutions, statutes, and charters. 

Usage may be admitted to explain ambiguities in 
statutory language where it can fairly be presumed 
that the statute was drawn with reference to such 
usage,but a custom cannot set aside words which 
have a well defined meaning.^2 Usage may be ad¬ 
mitted, especially if the statute is an ancient one, 
to show the practical construction which has been 
given it;^3 and in a like manner the construction 
given to a statute of another state by usage may 
be shown.S^ In the construction of ancient char¬ 
ters and grants, the court may always resort to evi¬ 
dence of contemporaneous and subsequently contin¬ 
uing usage under them.^^ 


Co. V. Hartog-, N.C., 85 F. 150, 29 
C.C.A. 56. 

17 C.J. p 471 note 68, 

68. Cal.—Turner v. Donovan, 39 P. 
2d 858, 3 Cal.App.2d 486. 

69. Ill.—Corn Belt Bank of Bloom¬ 
ing-ton V. Forman, 264 Ill.App. 589. 

70. Conn.—Soper v. Tyler, 68 A. 699, 
77 Conn. 104. 

Wis.—Shores Lumber Co. v. Stitt, 78 
N.W. 562, 102 Wis. 450. 

17 C.J. p 477 note 96. 

71. Mich.—Gault v. Van Zile, 37 
Mich. 22, 

S.C.—Union Bank v. Union Ins. Co., 
Dudley 171. 

I>eed with customary covenants 
Where a purchaser of land de¬ 
mands a deed with customary cove¬ 
nants, what Is customary is deter¬ 
mined by the lex rei sitae.—Gault v. 
Van Zile, 37 Mich. 22. 

72. Cal.—Gash v. Hammer, 202 P. 
917, 65 Cal.App. 50. 

Va.—Arkla Lumber & Mfg. Co. v. 


West Virginia Timber Co., 132 S.E. 
840, 146 Va. 641. 

17 C.J. p 477 note 99. 

73. U.S.—U. S. v. Buchanan, D.C.Pa., 
24 F.Cas.No.14,678, Crabbe 563, re¬ 
versed on other grounds 8 How. 
83, 12 L.Ed. 997. 

17 C.J. p 616 note 92. 

74. Ky.—Early & Daniel Co. v. Carr, 
248 S.W. 221, 222, 198 Ky. 83, cit¬ 
ing Corpus Juris. 

75. Ky.-^Early & Daniel Co. v. Carr, 
supra. 

17 C.J. p 477 note 2. 

76. Ky.—Early & Daniel Co. v. Carr, 
supra. 

17 C.J. p 478 note 3. 

77. Iowa.—^Durband v, Mey, 191 N. 
W. 386, 196 Iowa 574. 

Ky.—Early & Daniel Co. v. Carr, 248 
S.W. 221, 198 Ky. 83. 

Or.—Officer v. Cummings, 272 P. 273, 
127 Or. 320. 

Tex.—Alliance Ins. Co. v. Continen¬ 
tal Gin Co., Com.App., 285 S.W. 
257, reversing, Civ.App., 274 S.W. 

94 


299, and reformed, Com.App., 287 
S.W. 244. 

17 C.J. p 478 note 4. 

78. IST.J.—^Hendrickson v. Ivins, 1 K. 
J.Eq. 662. 

79. Mass.—Mussey v. Eagle Bank, 9 
Mete. 306. 

80. Isr.Y. —Packard v. Getman, 6 
Cow. 757, 16 Am.D. 475. 

81. Cal.—People v. Borda, 38 P. 
1110, 105 Cal. 636. 

Pa.—Miller v. Wiggins, 76 A. 711, 
227 Pa. 664, 19 Ann.Cas. 942. 

17 C.J. p 479 note 8. 

82. Ohio.—O'Rourke v. Rapp, 14 
Ohio ^^,1^.3., 23. 

83. N.H.—Attorney General v, Dub¬ 
lin, 38 KT.H. 459. 

Philippine.—^Philippine Sugar Cen¬ 
trals Agency v. Customs Collec¬ 
tor, 61 Philippine 131. 

17 C.J. p 479 note 9. 

84. Conn.—Dyer v. Smith, 12 Conn. 
384. 

85. N.T.—Brookhaven v. Strong, 60 
N.Y, 66, affirming 1 Thomps. & C. 
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Corporate charter. Corporate charters may be 
interpreted by custom and usage,®® but not if the 
custom or usage is repugnant to the express terms 
of the charter.^7 

Constitutional provisions. The usage of the g’ov- 
ernment in construing a constitutional provision is 
entitled to consideration in determining doubtful 
constitutional questions.®® A like rule has been 
applied to the construction of constitutions of pri¬ 
vate organizations.®^ 

§ 19. - Particular Relations and Callings 

a. Attorney and client 

b. Banks and banking; negotiable paper; 

securities 

c. Buyer and seller 

d. Common carriers and other bailees 

e. Corporations 

f. Debtor and creditor; interest 

g. Insurance 

h. Landlord and tenant 

i. Master and servant 

j. Office and officer 

k. Partners and partnership 

l. Principal and agent, and similar rela¬ 

tionships 

a. Attorney and Client 

Usage among attorneys may be shown as affecting 
their compensation in the absence of express contract. 


An established usage among attorneys may be 
shown as affecting their compensation in the ab¬ 
sence of express contract,90 or as determining the 
apportionment of the fee among attorneys.®^ So,, 
retainers are chargeable by custom without a spe¬ 
cial contract ;92 and attorneys may by custom be¬ 
come responsible for a sheriff’s fees in the stead of 
the client.93 A custom for attorneys to charge a cli¬ 
ent with a term fee at each term, excepting at the 
term at which the case is argued, when an arguing 
fee is taxed instead, and in addition thereto, when 
defendant prevails, to charge the client with the 
taxable costs, exclusive of witnesses’ fees and mon¬ 
ey advanced by the client, is reasonable and val- 
id.94 

b. Banks and Banking; Negotiable Paper; Se¬ 
curities 

In the absence of specific instructions or an express: 
agreement to the contrary, customs and usages of the 
banking business may have a binding force as between 
banks, and between a bank and the persons with whom It 
deals. 

Usage is particularly pertinent to banks and bank- 
ing.95 Customs and usages of the banking business, 
may have a binding force as between banks, and 
between a bank and the persons with whom it 
deals,9S but a custom does not apply as against spe¬ 
cific instructions or an express agreement to the 
contrary.97 Custom and usage may be admitted to> 
show the good faith of a bank in a transaction.®^ 


415—Livingston v. Ten Broeck, 16 
Johns. 14, 8 Am.D. 287. 

86. Md.—Mutual F. Ins. Co. v. Far- 
quhar, 39 A. 627, 86 Md. 668. 

17 C.J. p 479 note 12. 

87. Minn.—Phelps v. Consolidated 
Vermillion & Extension Co., 195 N. 
W. 923, 157 Minn. 209. 

17 C.J. p 479 note 14. 

88. Ark.—State v. Sorrells, 15 Ark. 
664. 

Ga.—Solomon v. Cartersville, 41 Ga. 
157. 

89. N.y.—In re Hayes, 75 K.Y.S. 
312, 37 Misc. 264. 

GonstitiitioiL of ITew York Stock 3E!x- 
chango 

Where the constitution of the New 
York Stock Exchange is ambiguous 
as to the disposition of the proceeds 
of the membership of an insolvent 
member, and the debt was due to 
a firm, a member of which is a 
member of the Exchange, it was held 
that usage may be proved in order 
to give the efCect intended thereby. 
—In re Hayes, supra. 

9a Ala.—Faulk v. Hobble Grocery 
Co., 69 So. 450, 178 Ala. 264. 

Ill.—Parker v. Gartside, 178 IlhApp. 
634. 


91. Ala.—Smith v. Waldrop, 77 So. 
331, 201 Ala. 37. 

Cal.—Turner v. Donovan, 39 P.2d 
858, 3 Cal.App.2d 485. 

92. Mich.—Eggleston v. Boardman, 
37 Mich. 14. 

93. Iowa.—Doughty v. Paige, 48 
Iowa 483. 

94. Me.—Codman v. Armstrong, 28 
Me. 91--Bodfish v. Fox, 23 Me. 90, 

39 Am.D. 611, 

95. XJ.S.—^Henderson v. Henderson, 
C.C.A.Nev., 109 F.2d 863. 

96. U.S.—^Henderson v., Henderson, 
supra. 

Idaho.—Fischer v. First Nat. Bank, 

40 P.2d 625, 55 Idaho 251—^Adams 
County V. Meadows Valley Bank, 
277 P. 575, 47 Idaho 646. 

La.—^People's Bank & Trust Co. v. 
Louisiana State Rice Milling Co., 
119 So. 779, 10 La.App. 401. 

Minn.—Taylor v. First Nat. Bank 
of Minneapolis, 138 N.W. 783, 119 
Minn. 525, Ann.Cas.l914A 1302. 
Wash.—Spokane Valley State Bank 
V, Lutes, 233 P. 308, 133 Wash. 
66 . 

7 C.J. p 587 note 8-17 C.J. p 479 
note 17. 

Discount of notes 

The custom of a hank and its ordi¬ 
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nary methods of transacting busi¬ 
ness, including the prescribed forms 
of notes offered for discount, enter 
into the contract of those giving 
notes for the purpose of having them 
discounted at such bank.—Fowler v, 
Brantly, Ala., 14 Pet. 318, 10 L.Ed. 
473. 

97. Mass.—Brand v. Sterling Motor 
Car Co., 144 N.E. 79, 249 Mass. 
318. 

N.Y.—^Kraus v. Chatham Phenix Nat. 
Bank & Trust Co., 256 N.Y.S. 721, 
143 Misc. 508. 

Tex.—First Nat. Bank of Coleman 
V. First Nat. Bank of Brownwood, 
Com.App., 278 S.W. 188, reversing, 
Civ.App., First Nat. Bank in 
Brownwood v. First Nat. Bank of 
Coleman, 264 S.W. 1020. 

Custom held uot inconsistent with 
instructions 

Conn.—New York, N. H. & H. R. Co. 
V. First Nat. Bank, 134 A. 226, 105- 
Conn. 43. 

90. U.S.—Keyes v. First Nat. Bank, 

C. C.A.S.D., 25 F-2d 684, affirming, 

D. C., 20 F.2d 678, certiorari denied 
49 S.Ct. 31, 278 U.S. 633, 73 L.Ed. 
650. 

Ohio.—^Akron Scrap Iron Co. v. 
Guardian Savings & Trust Co., 165- 
N.H 716, 120 Ohio St. 120. 
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Where a custom has impliedly become a part of a 
certificate of deposit, liability of the bank is not af¬ 
fected by a subsequent change in the custom.^^ A 
custom of banks to send notices to persons whose 
names are on notes held as collateral cannot cre¬ 
ate an obligation to do so on a bank which has not 
adopted the custom.^ 

Necessity for knowledge of banking customs is 
considered in § 9 supra. 

Bank as collecting agent. In the absence of in¬ 
structions to the contrary,2 the duty of a bank re¬ 
ceiving paper for collection is primarily regulated 
by the established customs and usages of the bank¬ 
ing business,^ and it may proceed,^ and it is pre¬ 
sumed to act,^‘ in accordance therewith. A deposi¬ 
tor in selecting a bank as his collecting agent, thus 
availing himself of its facilities for doing the de¬ 
sired service, is, in the absence of a contrary agree¬ 
ment, bound by any reasonable usage prevailing 
among the banks where the collection is made;^ 


and if there is only one bank in a place its usages 
are as binding as those of several banks which are 
doing business in another locality.'^ However, a 
usage or custom cannot excuse the bank from the 
duty to exercise reasonable diligence with respect to 
collecting,^ deprive a person of a claim which he 
has confided to a bank for collection,^ or contradict 
the clear meaning of an indorsement;^^ nor will 
a custom and usage among banks to send checks 
payable by other banks at distant points to the 
drawee directly and by mail, in case there is no oth¬ 
er bank of good standing in the same town, ex¬ 
cuse the bank in case of a loss through the bad con¬ 
duct of the drawee.^^ A usage or custom for the 
collecting bank to surrender the check or draft to 
the drawee and to receive a cashier’s check or draft 
of the drawee bank in exchange may be shown, 
but it has no application where the bank has been 
expressly or impliedly instructed to collect the 
amount in cash.^^ 


S9. Tex.—Merchants’ Nat. Bank of 
Brownsville v. Cross, Civ.App., 283 
S.W. 555. 

1. Md.—^Williams v. Baltimore Nat. 
Bank, 17 A. 382, 70 Md. 343. 

2. XT.S.—Capital Grain & Feed Co. 
V. Federal Reserve Bank of Atlan¬ 
ta, D.C.Ga., 3 F.2d 614. 

Colo.—Federal Reserve Bank of 
Kansas City, Mo. v. First Nat. 
Bank, 286 P. 116, 87 Colo. 158, 
Conn.—New York, N. H. & H. R. Co. 
V. First Nat. Bank, 134 A. 223, 105 


Conn. 33. 

3. U.S.—Capital Grain & Feed Co. 
V. Federal Reserve Bank of At¬ 
lanta, D.C.Ga., 3 F.2d 614. 

Cal.—Luckehe v. First Nat. Bank, 
223 P. 547, 193 Cal. 184. 

. Conn,—New York, N. H. & H. R. Co. 
V. First Nat Bank, 134 A, 223, 105 
Conn. 33. 

Or.—Blackfeet Livestock Co. v. 

Northwestern Nat. Bank, 6 P.2d 
702, 138 Or. 530, 80 A.L.R. 805. 
Instructions construed hy aid of 
custom 

The instruction of a bank, in send¬ 
ing-• to one bank for collection a 
check on another band, “Remit New 
York exchange,” authorizes the re¬ 
mittance only in accordance with 
custom, whether this be the sending 
of a draft drawn on a New York 
bank by the bank to which the check 
was sent, or of a draft drawn by 
another.—Holder v. Western Ger¬ 
man Bank, Ohio, 136 F. 90, 68 C.C.A. 
654, affirming C.C., 132 F. 187. 

4. Ark.—Hicks Co. v. Federal Re¬ 
serve Bank of St. Louis, 296 S.W. 
46, 174 Ark. 587. 

Cal.—Luckehe v. First Nat. Bank, 
223 P. 547, 198 Cal. 184. 

Conn.—New York, N. H. & H. R., 


Co. V. First Nat. Bank, 134 A. 223, 
105 Conn. 33. 

Ga.—Youmans Jewelry Co. v. Black- 
shear Bank, 80 S.K 1005, 141 Ga. 
357. 

Ohio,—Akron Scrap Iron Co. v. 
Guardian Savings & Trust Co., 165 
N.B. 715, 120 Ohio St. 120. 
Knowledge of uiisatisfactoi*y condi¬ 
tion of bank 

Knowledge of generally unsatisfac¬ 
tory conditions of banks in state 
did not require forwarding and col¬ 
lecting bank therein to depart from 
usual custom of banks in collecting 
checks.—Chicago, M. & St. P. Ry. 
Co. v. Federal Reserve Bank of San 
Francisco, 260 P. 262, 70 Utah 310, 61 
A.L.R. 456. 

5. Ark.—Hall v. Bowen-Oglesby 
Milling Co., 300 S.W. 412, 175 Ark. 
699. 

Cal.—Saddler v. California Bank, 242 
P. 1085, 75 Cal.App. 488. 

Or.—Blackfeet Livestock Co. v. 
Northwestern Nat. Bank, 6 P.2d 
702, 138 Or. 530, 80 A.L.R. 805. 
Tenn.—I. C. R. R. Co. v. Peoples 
Bank, 9 Tenn.App. 39. 

6. Cal.—Saddler v. California Bank, 
242 P. 1085, 75 Cal.App. 488. 

Conn.—New York, N. H. H. R. Co. 
V. First Nat. Bank, 134 A. 223, 105 
Conn. 33. 

Ga.—Faulk v. Union Banking Co,, 
169 S.E. 313, 46 Ga.App. 815. 

Ill.—People ex rel. Nelson v. Sheri¬ 
dan Trust & Savings Bank, 193 N. 
E. 186, 358 Ill. 290, reversing 272 
Ill.App. 27, certiorari denied Elie 
Sheetz Candies Co. v. O’Connell, 
55 S.Ct 654, 295 U.S. 740, 79 L.Ed. 
1687. 

Me.—Cooper v. Fidelity Trust Co., 
190 A. 732. 

Ohio.—^Akron Scrap Iron Co. v. 
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Guardian Savings & Trust Co., 165 
N.E. 715, 120 Ohio St. 120. 

Tex.—Humble Oil & Refining Co. v. 
Wichita State Bank & Trust Co., 
Civ.App., 11 S.W.2d 644. 

Wis.—U. S. Fidelity & Guaranty Co. 
of Baltimore, Md., v. Forest Coun¬ 
ty State Bank of Crandon, 227 N. 
W. 27, 199 Wis. 660. 

7 C.J. p 612 note 30. 

7. Mo.—National Bank of Commerce 
V. American Exch. Bank, 52 S.W. 
265, 151 Mo. 320, 74 Am.S.R. 627. 

Neb.—Dorn v. Kellogg, 74 N.W. 844, 
54 Neb. 560. 

7 C.J. p 613 note 31, 

8. Mich.—Olds Motor Works v. First 
State Sav. Bank of Morenci, 241 
N.W. 813, 258 Mich. 269. 

7 C.J. p 613 note 32. 

Failure to report refusal to pay 
A local custom wui not excuse a 
failure by the bank to report refusal 
of the drawer to pay.—Olds Motor 
Works V. First State Sav. Bank of 
Morenci, supra. 

9. Conn.—Lawrence v. Stonington 
Bank, 6 Conn. 621. 

10 . U.S.—While v. Miners Nat. 
Bank, Colo., 102 U.S. 658, 26 L.Ed. 
250. 

11. Minn.—Minneapolis Sash, etc., 
Co. V. Metropolitan Bank, 78 N.W. 
980, 76 Minn. 136, 77 Am.S.R. 609. 

12 . Mont.^—Montana-Dakota I^owcr 
Co. V. Johnson, 23 PM 966, 95 
Mont. 16. 

Wash.—Bowman v. Spokane First 
Nat. Bank, 38 F, 211, 9 Wash. 614, 
43 Am.S.R. 870. 

13. Colo.—Federal Reserve Bank of 
Kansas City, Mo. v. First Nat, 
Bank, 286 P. 116, 87 Colo. 158. 

Ga.—^Foster v. People's Bank, 170 S. 
E. 408, 47 Ga.App, 447, affirmed 
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ular order of business a custom in dealings with 
a clearing house a custom which fixed the time 
within business hours when the conditional payment 
of a note, made by the note having gone through 
a clearing-house, became absolute a usage of a 
bank to receive bills for discount, without any pur¬ 
pose or practice on its part to present them for pay¬ 
ment a custom among banks to return checks, 
in case of a mistake, which have been paid through 
the clearing house before 2 P. M. on the day of 
presentation,and a custom that a bank which 
in good faith receives a check from a depositor and 
passes it to his credit, and on the same day pays 
and charges against such deposit checks drawn by 
him, is a bona fide holder for value of the deposit¬ 
ed check.^Q A note not negotiable under the gen¬ 
eral commercial law may be shown to be intended 
to be so by the custom of a particular locality. 


c. Buyer and Seller 

General and universal customs applicable to the trade 
or business are binding on buyer and seller unless there 
Is a notice or contractual stipulation that the transaction 
is without regard to the custom. Under the Uniform 
Sales Act an implied warranty may be negatived, an¬ 
nexed, or varied by a custom or usage. 

In the absence of notice or a contractual stipula¬ 
tion to the contrary,^2 general and universal cus¬ 
toms applicable to the trade or business are bind¬ 
ing on buyer and seller.'^^ So, trade customs have 
been recognized among others on questions of: Of¬ 
fer and acceptance,options,conditions,com¬ 
pliance of goods with contract generally,^labels 
on the packages of goods,^^ whether the sale is by 
sample,the effect of a sale by sample,inspec¬ 
tion and acceptance and rejection of goods, 
weights,^2 measurement, time for delivery, 
place of delivery,manner of delivery,^® delivery 


35- Pa.—Bank of Erie Trust Co. v. 
Employers’ Liability Assur. Corpo¬ 
ration of London, England, Lim¬ 
ited. 1S5 A. 224, 322 Pa. 132, 104 
A.L.R. 1170. 

3S. Ohio.—^Akron Scrap Iron Co. v. 
Guardian Savings & Trust Co., 165 

N. E. 715, 120 Ohio St. 120. 

37. Mass.—Atlas Nat. Bank v. Na¬ 
tional Exch. Bank, 60 N.E. 121, 178 
Mass. 531. 

38. N.C.—Statesville Bank v. Tink¬ 
ers, 83 N.C. 377. 

39. Mo.—Albers v. Commercial 
Bank, 9 Mo.App. 59, affirmed 85 
Mo. 173, 55 Am.R. 355. 

40. Cal.—National Gold Bank, etc., 
Co. V. McDonald, 51 Cal. 64, 64 Am. 
R. 697. 

N.Y.—Market Bank v. Hartshorne, 3 
Abb.Dec. 173, 3 Keyes 137. 

41. Iowa.—Rindskoff v. Barrett, 11 
Iowa 172, 14 Iowa 101. 

42. Ill.—Armour Grain Co. v. TJ. S. 
Grain Corporation, 241 Ill.App. 332. 

43. U.S.—Cream Top Bottle Corpo¬ 
ration V. Bailes, C.C.A.Kan., 62 E. 
2d 714, affirming, D.C.. 56 F.2d 1055 
—Keur V. Weiss, C.C.A.Va., 37 F. 
2d 7ll—Alabama Chemical Co. v. 
International Agr. Corporation, C, 

O. A.Ala., 35 P.2d 907, certiorari de¬ 
nied 50 S.Ct. 240, 281 U.S. 727, 74 

L.Ed. 1144—Vulcanite Portland 
Cement Co. v. U. S., 74 Ct.CL 692. 

Cal.—Miller v. Germain Seed & Plant 
Co., 222 P. 817, 193 Cal. 62, 32 A. 

L. R. 1215—Lehner v. Germain Seed 
& Plant Co., 222 P. 834. 193 Cal. 
782. 

Ga.—Weems v. Des Portes, 171 S.E. 
182, 47 Ga.App. 546—Saluda 

Wholesale & Warehouse Co. v. J. 

M. V. Rooney & Co., 99 S.E. 642, 
24 Ga.App, 11—Louisiana Red Cy¬ 
press Co. V- Gilmore, 79 S.E. 379, 
13 Ga.App. 472. 

Kan.—Peoples Ice & Fuel Co. v. Dic¬ 


key Oil Co., 66 P.2d 319, 145 Kan. 
351. 

Minn.—McDonald v. Union Hay Co., 
172 N.W. 891, 143 Minn. 40. 

N.Y.—Strauss v. B. L. Quarles Cor¬ 
poration, 207 N.Y.S. 157, 124 Misc. 
154. 

Pa.—^Warner-Godfrey Co. v. Shein- 
man, 116 A. 671, 273 Pa. 105. 

Tex.—Dawson v. Malone, Civ.App., 
283 S.W. 634, reversed on other 
grounds Malone v. Dawson, 5 S.W. 
2d 965, 117 Tex. 377, 60 A.L.R. 665. 

Utah.—Hoover v, Utah Nursery Co., 
7 P.2d 270, 79 Utah 12. 

44. Ala.—^Kinney v. South & North 
Ala. R. Co., 3 So. 113, 82 Ala. 368. 

17 C.J. p 490 note 48. 

45. Pa,—Weld v. Barker, 26 A. 239, 
153 Pa. 465. 

46. Mass.—^Farlow v. Ellis, 15 Gray 
229. 

N.Y.—Lyon v. Motley, 9 Misc. 600, 
30 N.Y.S. 218. 

17 C.J. p 490 note 50. 

47. Tex.—Jacobs v. Nussbaum, Civ. 
App., 133 S.W. 484. 

17 C.J. p 490 note 51. 

48. N.Y.—Strauss v. E, L. Quarles 
Corporation, 207 N.Y.S. 157, 124 
Misc. 154. 

49 . Conn. — L. A. Lockwood, Jr., 
Inc., V. B. Gross & Co., 122 A. 59, 
99 Conn. 296. 

17 C.J. p 490 note 52. 

50. Mass.—Schnitzer v. Oriental 
Print Works, 114 Mass. 123. 

N.Y.—Leonard v. Fowler, 44 N.Y. 
289. 

51. Conn.—^Kinney v. Horwitz, 105 
A. 438, 93 Conn. 211. 

Minn.—Central Warehouse Lumber 
Co. V. Redlinger & Hansen Co., 257 
N.W. 656, 193 Minn. 42—McDonald 
V. Union Hay Co., 172 N.W. 891, 
143 Minn. 40. 

N.Y.—Joannes Bros. Co. v. Czarni- 
kow-Rionda Co., 201 N.Y.S. 409, 
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121 Misc. 474, affirmed 205 N.Y.S. 
930, 209 App.Div. 868. 

Wis.—Sauer Hide Co. v. Stein, 182 
N.W. 847, 174 Wis. 185. 

17 C.J. p 490 notes 54. 55. 

52. Ga.—Colfax Gin Co. v. Buckeye 
Cotton Oil Co., 101 S.E. 697, 24 
Ga.App. 610. 

N.Y.—Mutual Chemical Co. of Amert- 
ica V. Harden, Orth & Hastings 
Co., 139 N.E. 221, 235 N.Y. 145, re¬ 
versing 192 N.Y.S. 671, 200 App. 
Div. 121. 

Tex.—Jackson v. Seley-Cornforth 
Grain Co., Civ.App., 289 S.W. 164., 
17 C.J. p 490 note 56. 

53. U.S.—Nicoll V. Pittsvein Coal 
Co., C.C.A.N.Y., 269 F. 968. 

17 C.J. p 490 note 57. 

54. U.S.—C. M. McMahen & Sons 
V. Louisville & N. R. Co., C.C.A. 
Ala., 16 P.2d 698.^ 

Mo.—Wehmeier v. * Yontz, 235 S.W. 

141, 208 Mo.App. 434. 

Ohio.—Williams-Donahue Co. v. Fel- 
ty, 21 Ohio N.P., N.S., 233. 

17 C.J. p 491 note 68. 

55. U.S.—C. M. McMahen & Sons v. 
Louisville & N. B. Co., C.C.A.Ala., 
16 E\2'd 698. 

17 C.J. p 491 note 69. 

Point of origin of shipment 
Where contract for sale of com¬ 
modity was silent as to point of 
origin of shipment, parties might 
show by parol testimony general 
custom incident to particular busi¬ 
ness in which they were engaged, 
and, if usage was general in that 
business, so that both parties to con¬ 
tract had knowledge of it, it became 
part of contract.—Sunny South 
Grain Co. v. National Feed Co., 101 
So. 542, 20 Ala.App. 145, certiorari 
denied Ex parte Sunny South Grain 
Co., 101 So. 546, 211 Ala. 615. 

56. U.S.—C. M- McMahen & Sons 



STORIES OF THE OPERAS 


The preceding section presents a brief outline of the develop¬ 
ment of opera from the earliest times to our own day. From 
this general introduction we proceed to a description of the 
principal operatic works produced during the modern period of 
that development. 

L’AFRICAINE 

Opera in five acts by Giacomo Meyerbeer. 

Text by Scribe. 

I '' HK first act is laid in Lisbon. Donna Ines, Ad- 
rniral Diego’s daughter, is to give her hand to 
Don Pedro, a counselor 0'£ the King of Portugal. But 
she has pledged her faith to Vasco da Gama, who has 
been sent with Dias, the navigator, to double the Cape, 
in order to seek for a new land, containing treasures 
similar to those discovered by Columbus. Reports 
have reached Lisbon that the whole fleet has been de¬ 
stroyed, when suddenly Vasco da Gama appears before 

the assembled council of state. 

* 

He eloquently describes the dangers of the unknown 
seas near the Cape and gives an account of the ship¬ 
wreck, from which he alone has escaped. He then 
places his maps before the council, endeavoring to 
prove that beyond Africa there is another country, yet 
to be explored and conquered. 

Vasco has on his way home picked up a man and a 

lOI 
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tory exceptions to a carrier’s liability cannot, how¬ 
ever, be altered or varied by mere usage.'^^ Cus¬ 
tom of other carriers is admissible to assist in de¬ 
termining whether the carrier exercised due care 
in the transportation of goods,but it is not neces¬ 
sarily conclusive on the question of due care,^® and 
it is not admissible if the conditions and circum¬ 
stances of the case render it irrelevant.^^ 

In the case of common carriers these customs 
have been recognized: A usage as to the kind of 
property the carrier undertook to carry and to be 
responsible for;^^ a usage as to what is a sufficient 
delivery of goods to a carrier a usage as to the 
storage of goods a usage as to when the carrier 
may sell goods in his charge 2 . custom that a 
carrier’s particular lien for charges may become 
a general one;^^ and a custom to delay trains 
when the shipment requires more than one car 
until all cars can be taken into the train.^^ If 
loss or injury to livestock being transported is due 
to infection, proof of a custom as to disinfec¬ 
tion of cars is admissible.^^ The carrier’s re¬ 
ward, if not fixed by agreement, is regulated by 
custom,®^ and as to who is liable for it.^^ So, the 
right of wharfage^^ or demurrage^^ shown 

by usage. The following customs pertaining to wa¬ 
ter borne commerce have also been recognized: A 
custom of captains to insure steamboats in their 


custody at large river ports, and to give notes of 
the owners for the premiums a custom of divid¬ 
ing fleets of barges in the Ohio and Mississippi riv¬ 
ers and towing part of them up at a time;^^ a cus¬ 
tom as to personal liability of the master on con¬ 
tract of freightage of money a custom at the 
port of delivery for vessels to be unloaded through 
an elevator, each vessel waiting its turn and a 
custom of vessels to stop on the route and refuel.^^ 
The custom of clerks on boats to carry parcels from 
one port to another, with the mere expectation that 
the favor extended may be reciprocated by patron¬ 
age, is insufficient to impose on the owners of the 
boats the liability of carriers for hire.^^ 

Usage or custom as affecting delivery. Customs 
and usages as to delivery by the carrier are recog¬ 
nized,^^ and the duty of the carrier as to mak¬ 
ing delivery may be determined by established cus¬ 
tom or well-known usage which will be binding on 
the shipper and the consignee,^ but a custom cannot 
authorize a carrier to make delivery to a person not 
authorized to receive the goods for the sendee.- 
The place of delivery^ and what constitutes deliv¬ 
ery,'^ may be determined by usage, and a custom 
among the railroads in a particular city may author¬ 
ize delivery of consignments billed to a particular 
person, where the bill of lading does not read ‘^or 
order,” to the consignee, without requiring the pro- 


78^ U.S.—^Walker v. Western Transp. 
Co,, III,, 3 Wall. 150, 18 L.EC 

172. 

17 C.X p 482 note 58. 

79 . Wash.—American Cotton Oil Co. 
y, Davis, 224 P. 23, 129 Wash. 
24. 

80 . N.J,—Stephens & Condit Transp. 
Co. V. Tuckerman, 33 IST.J.Law 543, 

81- Tex.—Texas & P. R. Co. v. 
Payne, 38 S.W. 366, 15 Tex.Civ. 
App. 58. 

Custom held properly excluded 
III.—Anderson v. National Meter Co„ 
147 Ill.App, 343. 

82 . Ala.—Garey v. Meagher, 33 Ala. 
630. 

Mich.—Frederick v. Marquette, etc., 
E. Co., 37 Mich. 342, 26 Am.R. 
531. 

17 C.J. p 481 note 38. 

83 . Fla.—^Wilson & Toomer Fertili¬ 
zer Co. V. Atlantic Coast Line Ry. 
Co., 136 So. 339, 102 Fla. 324, 

17 C.J. p 481 note 39. 

84 . Mass.—South Deerfield Onion 
Storage Co. v. New York, etc., R. 
Co., Ill N.E. 367, 222 Mass. 535. 

17 C.J. p 481 note 41. 

85. N.Y.—Kemp v. Couglitry, 11 
Johns. 107. 

Pa.—Rapp V. Palmer, 3 Watts I 78 . 
17 C.J. p 481 note 44. 


86. Conn.—Pinney v. Wells, 10 
Conn. 104: 

N.Y.—Chandler v. Belden, 18 Johns. 
157, 9 Am.D. 193. 

87. Tex.—Gulf, C. & S. F. Ry. Co. 

V. Hamilton, Civ.App., 57 S.W.2d 
309, appeal dismissed 89 S.W.2d 
208, 126 Tex. 542. 

88. Tex.—International & G. N. R. 
Co. V. McCullough, Civ.App., 118 S. 

W. 558. 

89. Or.—Green Mountain Log Co. 
V. Columbia & N. R. R. R., 16 P, 
2d 1106, 141 Or. 188. 

17 C.J. p 481 note 49. 

90. S.C.—Middleton v. Heyward, 11 
S.C.L. 9, 10 Am.D. 554. 

91. N.C.—Riddick v. Dunn, 58 S.E, 
439, 145 N.C. 31, 13 Ann.Cas. 382. 

92. N.Y.—Erie R. Co. v. Waite, 114 
N.Y.S. 1115, 62 Misc. 372. 

93. Pa.—Adams v. Pittsburgh Ins. 
Co., 95 Pa. 348, 40 Am.R. 662. 

94. Pa.—Pittsburgh Ins. Co. v. Dra- 
vo, 2 Wkly.N.C. 194. 

95. Conn.—^Halsey v. Brown, 3 Day 
346. 

96. U.S.—-The Glover, D.C.Ohio, 10 
F.Cas.No.5,488, Brown Adm. 166, 1 
Flipp. 441. 

97. U.S.—Spencer Kellogg & Sons 
V. Buckeye S. S. Co., C.C.A.Ohio, 
70 F.2d 146, certiorari denied 55 
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S.Ct. 74 , 293 U.S. 5G2, 79 L.Ed. 
663. 

93. Ind.—Cincinnati, etc., Mail Line 
Co. V. Boal, 15 Ind. 345. 

10 C.J. p 45 note 79. 

99. Ark.—St. Louis-San Francisco 
Ry. Co. V. Chastain, 25 S.W.2d 28, 
181 Ark. 192. 

Mo.—Hoyland Flour MilLs Co. v. Mi.s- 
souri Pac. R. Co., 5 S.W.2d 125, 222 
Mo.App. 599, certiorari d(‘nied 
R. Co. V. Hoyland Flour Mills Co., 
48 S.Ct. 433, 277 U.S. 586, 72 L.Ed. 
1001 . ' 

17 C.J. p 481 note 42. 

1- Neb.—Mitchell v. Missouri Pac. 
R. Corporation in Nebraska, 205 
N.W. 12. 114 Neb. 72. 

10 C.J. p 253 note 75. 

2 . Ala.~Davis v. Hines, 85 So. 882, 
17 Ala.App. 44 3. 

Tex.—Davis v. Fore, Civ.App., 250 S. 
W. 783. 

3. Mass.—Washburn Crosby Co. v. 
Boston & A. R. R. Co., 62 N.E. 690, 
180 Mass. 252. 

Tex.—Texas & P. R. Co. v. Coggin & 
Dunaway, 99 S.W. 1052, 44 Tex. 
Civ.App. 423. 

10 C.J. p 253 note 76. 

4. Mo.—Carr v. St. Louis-San Fran¬ 
cisco Ry. Co., App., 284 S.W. 184. 
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duction of the bill of lading-.^ Where the usage is 
established that, in the case of a consignment of 
goods to a particular person, the owner or the ship¬ 
per could not require the carrier to deliver the 
goods in different parcels, an offer by the carrier 
to deliver all the goods, within a reasonable time 
and in proper business hours, at whatever place the 
owner or the shipper might direct, discharges the 
carrier from his extraordinary liability.^ Usage 
will sometimes relieve an express company from 
actual delivery at the residence or place of business 
of the consignee, as where it is the well settled cus¬ 
tom at small way stations, where the business will 
not justify the keeping of special delivery messen¬ 
gers and wagons, to give notice to the owner and 
to deliver at the express ofHceJ Where it is the 
custom of an express company to enter all packag¬ 
es before delivery in a delivery book, and on which 
a receipt is taken on the delivery, if no such entry 
has been made on the delivery book it will not be 
presumed that the company has done its duty.^ 
The obligation of an expressman, on the refusal 
of the goods, to give notice thereof to the consignor 
may be excused by custom,^ 

Right to notice and reasonable time. Customs 
and usages pertaining to notice to the consignee of 
the arrival of the goods have been recognized,^® 
but custom or usage cannot authorize the notice 
specified in the bill of lading to be varied.^^ 
The duty of the carrier to give notice, and the con¬ 
tinuance of its liability as such until a reasonable 
time after such notice for the removal of the goods, 
may be established by proof of a custom or usage 
to that effect, and when such usage or custom is 
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clearly established, the carrier's liability is that of 
an insurer until such notice has been given and a 
reasonable time allowed for the removal of the 
goods,^2 unless its observance is dispensed with by 
an express stipulation to that effect in the contract 
of shipment ^^^d this is so notwithstanding a 
general rule in the jurisdiction where the custom or 
usage is relied on, dispensing with notice and a 
reasonable time' thereafter for the removal of 
goodsT^ However, in order to establish such a 
duty it must be proved that the usage is of an es¬ 
tablished nature and the notices theretofore given 
are of such character as to indicate that the compa¬ 
ny intended to remain liable as a common carrier 
until the consignee had had reasonable time to re¬ 
ceive the goodsT^ On the other hand, the duration 
of the carrier’s liability as carrier after the goods 
have reached their destination may be restricted by 
usage,^® or by a course of dealing between the par¬ 
ties,or by any other circumstances from which 
an intention of the parties can be clearly gathered 
to change the usual incidents of the contract, so as 
to put an end to the responsibility of the carrier as 
soon as the articles are transported by him to a par¬ 
ticular terminus, and to substitute in its place the 
less stringent obligation of a depositary and of cus¬ 
todian of property intrusted to him for safe keep¬ 
ing but where usage or custom is relied on, it 
must be so clear and notorious as to afford a pre¬ 
sumption that all parties acted with an understand¬ 
ing of its character and application.^^ One who 
ships goods to an agent at a place where such cus¬ 
tom prevails is bound by such custom, although he 
had no actual knowledge thereof. 


5. Mass.—Forbes v. Fitchburg H. 
Co., 133 Mass. 154. 

6 . U.S.-~The Richmond, D.C.Ill., 
20 F.Cas.No.11,796, 1 Biss. 49. 

7. Ark.—^American Standard Jewel¬ 
ry Co. V. Withermgton, 98 S.W. 
695, 81 Ark. 134. 

K.C.—Branch Saw Co. v. Bryant, 
93 S.E. 839, 174 N.C. 355. 

10 C.J. p 255 note 9V. 

8. Ill.—Baldwin v. American Ex¬ 
press Co., 23 Ill. 197, 74 Am.D, 
190. 

9. N.Y.—^Weed v. Barney, 45 N.T. 
344, 6 Am.R. 96. 

10. Tenn.—Pennsylvania R. Co. v. 
Naive, 79 S.W. 124, 112 Tenn. 239, 
64 L.R.A. 443. 

17 C.J. p 481 note 43. 

Delivery at river landiiig* 

Custom and usage has been uni¬ 
form that when a boat puts goods 
off at a river landing where there 
is no wharf and no warehouse and 
where the consignee does not reside 
and is not to be found, and such 


goods are landed in good condition 
and order, and the person living at 
or near such landing place is notified 
of the fact and requested to look 
after the goods, and to notify the 
consig4iee, the liability of the car¬ 
rier by water is at an end.—The 
Mill Boy, B.C.Ark., 13 F. 181, 4 Me-: 
Crary 383. ' 

11. Mo.—Hoyland Flour Mills Co. 

V. Missouri Pac. R. Co., 5 S.W.2d 

125, 222 Mo.App. 599, certiorari 

denied Erie R. Co. v. Hoyland 
Flour Mills Co., 48 S.Ct. 433, 277 
U.S. 586, 72 L.Ed. 1001. 

12. Ky.—Illinois Gent. R. Co. v. 
Hopkinsville Canning Co., 116 S. 

W. 758, 132 Ky. 578. 

Mass.—Garvan v. New York Cent., 
etc., R. Co., 96 N.E. 717, 210 Mass. 
275. 

10 C.J. p 241 note 53. 

13. Mo.—Herf & Frerichs Chemical 
Co. V. Lackawanna Line, 73 S.W. 
346, 100 Mo.App. 164. 

10 C.J. p 241 note 54. 
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14. Mass.—Garvan v. New York 
Cent. & H. R. R. Co., 96 N.E. 717, 
210 Mass. 275. 

10 C.J. p 241 note 55. 

15. Ga.—Georgia & A. R. Co. v. 
Pound, 36 S.E. 312, 111 Ga. 6. 

10 C.J. p 242 note 66. 

16. Tenn.—Pennsylvania R. Co. v. 
Naive, 79 S.W. 124, 112 Tenn. 239, 
64 L.R.A. 443. 

10 C.J. p 242 note 57. 

17. Md.—Baltimore, etc., R. Co. v. 
Green, 25 Md. 72. 

N.Y.~-J. Russell Mfg. Co. v. New 
Haven Steamboat Co., 52 N.Y. 657. 
10 C.J. p 242 note 58. 

18. Mass.—Conway Bank v. Ameri¬ 
can Express Co., 8 Allen 512. 

19. U.S.—Howe V. Lexington, D.C, 

N.Y., 12 F.Cas.No.6,767a—The 

Mary Washington, C.C.Md., 16 F. 
Cas.No.9,299, 1 Abb. 1, Chase 125. 

20. Tenn.—Pennsylvania R. Co. v. 
Naive, 79 S.W. 124, 112 Tenn. 2*39, 
64 L.R.A. 443. 
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Transportation of money^ currencyj and like val¬ 
uables. A general custom or usage on the part of 
a carrier as to the acceptance and transportation of 
money, currency, and like valuables, may impose on 
it the liability of a common carrier.^^ Thus, as re¬ 
gards carriage by coach or steamboat it is held that 
if such property is received with knowledge that the 
drivers of coaches or the masters of steamboats are 
in the habit of carrying parcels of money, bank bills, 
or other valuable property for compensation, and 
the persons intrusting such parcels have reason to 
suppose that the carriage is in behalf of the gen¬ 
eral carrier, the latter will be liable therefor as com¬ 
mon carrier but where the custom or usage is 
unknown to the owner of the coach or boat,^^ where 
the thing is delivered to the driver of the coach or 
to the master of the boat personally on his own ac¬ 
count and not to him as agent or representative of 
the owner of the coach or boat,^^ or where the car¬ 
riage is not for hire but gratuitous,no liability as 
a common carrier is thereby imposed on the owner 
of the coach or boat. However, where by custom 
or usage the liability as common carrier has been 
imposed in such cases, the fact that the proprietor 
of the coach or boat permits the driver or the cap¬ 
tain to retain the compensation for carriage as one 
of his perquisites,especially if this right to retain 
is unknown to the person delivering the thing to be 
carried,does not relieve the proprietor of his lia¬ 
bility as a common carrier, although it seems that 
the proprietor may be relieved from responsibility 
in such a case if the shipper knows of the arrange¬ 
ment between the proprietor and his servant and 
contracts exclusively with the servant.^S Where a 
carrier undertakes to transport goods of the ship¬ 
per to market, and to sell them and then bring back 


the proceeds, it is a common carrier in returning the 
proceeds.^^ 

Cooling or heating cars. The duty of a carrier 
to provide refrigeration for perishable goods in 
the absence of express instructions is not affected 
by the fact that it is customary for shippers of per¬ 
ishable goods to cause express instructions to be 
placed in the bill of lading.^^ In an action against 
a carrier for failure to keep cars heated after ar¬ 
rival at the destination, evidence of a custom that 
this is performed by the consignors and consignees 
is admissible.^^ 

Connecting carriers. The liability of a carrier 
for the_ acts of connecting carriers may be altered 

by custom.32 

Telegraph companies. A custom to receive mes¬ 
sages by telephone may bind a telegraph company 
to transmit a message so received. 

Bailment in general. Where there is a question 
of diligence and ordinary care, a custom of the 
place where the contract was made with respect to 
the manner of storing and keeping a particular ar¬ 
ticle may be proved and, where there is a failure 
to manufacture a particular quality of article out 
of the material delivered to the bailee, the quality 
of the article manufactured by other persons trans¬ 
acting the same kind of business in the same neigh¬ 
borhood may be shown.^5 So, by way of defense 
to an action for failure to return property to the 
bailor, a custom of the trade may be shown to re¬ 
turn property of the kind in question to the person 
whose name appears on it^^ 

Warehousemen. A custom as to payment of 
warehouse charges is admissible in an action to col- 
lech^*^ and charges against goods stored may be col- 


21- Ala.—Garey v. Meagher, 33 Ala. 

630. ' 

Mo.—Chouteau v. The St. Anthony, | 
16 Mo. 216. 

N.H.—IClkins v. Boston & Maine R. 

Co., 23 N.H. 275. 

10 C.J. p 42 note 53. 

a2. Ala.—Garey v. Meagher, 33 Ala. 
630. 

Miss.—Powell V. Mills, 30 Miss. 231, 
64 Am.D. 158. 

10 C.J. p 43 note 54. 

23. Ind.—Cincinnati, etc., Mail Line 
Co. V. Boal, 15 Ind. 345. 

N.H.—Elkins v. Boston & Maine R. 

Co., 23 N.H. 275. 

1 0 C.J. p 43 note 55. 

24. XJ.S.—Citizens' Bank v. Nan¬ 
tucket Steamboat Co., C.C.Mass., 
5 F.Cas.No.2,730, 2 Story 16. 

N.H.—Mayall v. Boston & Maine R. 

Co., 19 N.H. 122, 49 Am.D. 149. 

10 C.J. p 43 note 56. 


25. Ala.—Knox v. Rives, 14 Ala. 249, 

48 Am.D. 97. i 

Mo.—Chouteau v. The St. Anthony, 
16 Mo. 216. 

10 C.J. p 43 note 57. 

26. N.H.—Bean v. Sturtevant, 8 N. 
H. 146, 28 Am.D. 389. 

10 C.J. p 43 note 59. 

27. N.H.—Bean v. Sturtevant, su¬ 
pra. 

28. N.H.—^Mayall v. Boston & Maine 
R, Co., 19 N.H. 122, 49 Am.D. 
149. 

29. N.T.—^Kemp v. Coughtry, 11 
Johns. 107. 

30. Tex.—St. Louis Southwestern R. 
Co. v. Jackson, 118 S.W. 863, 55 
Tex.Civ.App. 407. 

31- Ill.—^Mutual Orange Distribu¬ 
tors V, Atchison, T. & S. F. Ry. 
Co., 217 IlhApp. 23. 

32. Ill.—Indianapolis, Bloomington 
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& Western R. Co. v. Murray, 72 
Ill. 128. 

N.H.—Knapp v. U. S. & Canada Ex¬ 
press Co., 56 N.H. 348. 

17 C.J. p 482 note 61. 

33. Tex.—Gore v. Western Union 
Tel. Co., Civ.App., 124 S.W. 977. 

34. Cal.—Perera v. Panama-Pacific 
International Exposition Co., 175 
P. 454, 179 Cal. 63. 

Ohio.—Heckler v. Columbus Transfer 
Co., 17 Ohio N.l^, N.S., 294, 297, 

6 C.J. p 1162 note 22. 

35. Ky.—McKibben v. Bakers, 1 B. 
Mon. 120. 

36. Tex.—Texas Standard Cotton- 
Oil Co. V. National Cotton-Oil Co., 
Civ.App., 40 S.W. 159.. 

37. Ga.—Planters' Gin Warehouse 
Co. V. Pitts Banking Co., 102 S.E. 
183, 24 Ga.App. 731. 
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lected in accordance with a known custom.^^ 

e. Corporations 

Usage may validate the acts of officers and agents 
of a corporation and prescribe the form in which the 
contract may be made. 

The ancient rule of the common law that corpo¬ 
rations could express their assent only by means 
of a seal has been relaxed, if not entirely supersed¬ 
ed, by the contrary customs of the corporations 
themselves,39 and usage may validate the acts of 
its officers and agents^^ and prescribe the form in 
which the contract may be made.^i This is true 
as to the lien of a corporation on the shares of its 
stockholders^^ and as to a transfer of stock and no¬ 
tice thereof to stockholders.'^^ 

f. Debtor and Creditor; Interest 

A custom or usage cannot deprive a creditor of his 
right to payment in legal tender. Custom or usage may 
determine the question of Interest if the intent of the 
parties is not clearly expressed. 

The fact that by custom debts are usually paid in 
any funds which ordinarily pass as money does not 
entitle a debtor so to pay his debt if the creditor 
insists on his right to legal tender.'^^ In compro¬ 
mise and settlement or assignment for benefit of 
creditors proceedings, it is the agreement of a cred¬ 
itor to relinquish the balance of his claim in accord¬ 
ance with a trade custom and not the trade custom 
itself which binds the creditar,^^ but proof of the 
custom is competent as tending to show whether a 
creditor acting in conformity to it had agreed to 
relinquish a portion of the debt.^® 

Whether or not interest is to be allowed and un¬ 
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der what circumstances may be decided by evidence 
of custom and usage, not if the intent of the 
parties is clearly expressed in the contract.^^ 

g. Insurance 

Insurance contracts and policies are assumed to 
have been made in reference to trade usages and cus¬ 
toms of the place where the business is transacted in 
the absence of express terms repelling the inference. 

Insurance contracts and policies are assumed to 
have been made in reference to trade usages and 
customs of the place where the business is transact¬ 
ed and, in the absence of express terms of the con¬ 
tract or policy repelling the inference, they form 

part of the contract.^9 

Accident insurance. In an action on an accident 
insurance policy, insured may show the common 
practice among people of a certain occupation 
where, under the policy, he is permitted to do the 
acts customary in such occupation. 

Fire insurance. In accordance with the general 
rule, the parties to fire insurance contracts are pre¬ 
sumed to make their agreements in accordance with 
the customs of their business.Thus, in an ac¬ 
tion on a parol contract of insurance in which noth¬ 
ing was said by the parties as to when it should 
become operative, the custom of insurance compa¬ 
nies in this respect may be shown.However, 
where a statute provides that all contracts of in¬ 
surance must be in writing, essential terms of the 
policy such as duration of the risk cannot be added 
to a fire insurance policy which is silent thereon.^^ 

Life insurance. It has been held competent to 


sa. Ga.—Planters' Gin & Warehouse 
Co. V. Pitts Banking- Co., supra. 

17 C.J. p 481 note 46 [b]. 

sa U.S.—Columbia Bank v. Patter¬ 
son, D.C., 7 Cranch 299, 3 L.Ed. 
351. 

40. Ind.—Indiana Die-Casting Dev. 
Co. v. Newcomb, 111 N.B. 16, 184 
Ind. 250. 

17 C.J. p 482 note 65. 

41. Ill.—New England P. & M. Ins. 
Co. V. Schettler, 38 Ill. 166. 

N.Y.—^Wood V. Wellington, 30 N.Y. 
218. 

Vt.—Bradstreet v. Royalton Bank, 
42 Vt. 128. 

17 C.J. p 482 note 66. 

42. Pa.—Morgan v. Bank of North 
America, 8 Serg. <& R. 73, 11 Am.D. 
575. 

43. Md.—Hall v. XT. S. Insurance 
Co., 5 Gill. 484. 

N.Y.—Commercial Bank v. Kortright, 
22 Wend. 348, 34 Am.D. 317, af¬ 
firming 20 Wend. 91. 


44 . Va.—Vick V. Howard, 116 S.E. 
465, 136 Va. 101, 31 A.L.R. 240. 

45 . Ark.—Brown-Hinton Wholesale 
Grocery Co. v. Ware & Son, 26 S. 
W-2d 1110, 181 Ark. 587. 

46 . Ark.—Brown-Hinton Wholesale 
Grocery Co. v. Ware & Son, supra 
—Brown Shoe Co. v. Stone, 292 S. 
W. 117, 172 Ark. 1156. 

47 - U.S.—Wolfe V. Texas Co., C.C. 
A.Okl., 83 E.2d 425, certiorari de¬ 
nied 57 S.Ct. 15, 299 U.S. 553, 81 
H.Ed. 407. 

17 C.J. p 492 note 82. 

48- Cal.—Gero v. Richey, 175 P. 91, 
38 Cal.App. 21. 

49 . U.S.—^National Union Fire Ins. 
Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation, C.C.A. 
Cal., 76 P.2d 279. 

Ga.—Todd v. German-American Ins. 
Co. of New York, 59 S.E. 94, 2 Ga. 
App. 789. 

N.J.—Cramer & King Co. v. Nation¬ 
al Surety Co. of New York, 134 
A. 771, 103 N.J.Law 83. 

50. U.S.—Pacific Mut. L. Ins. Co. v. 
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Snowden, Neb., 58 F. 342, 7 C.C.A. 
264. 

51. Tex.—Fidelity Union Fire Ins. 
Co. V. Barnes, Civ.App., 293 S.W. 
279. 

17 C.J. p 484 note 92. 

52. Or.—Cleveland Oil & Paint Mfg. 
Co. V. Norwich Union F. Ins. Soc., 
55 P. 435, 34 Or. 288. 

Bate of application 
Where there is custom among in¬ 
surers and agents that, where agent 
agrees to try to write policy, and 
where all the terms have been agreed 
on, the insurance is regarded as in 
force from date of application, sub¬ 
ject to cancellation by insurer, and 
where agent’s acts indicate his in¬ 
tent to regard policy in force, insur¬ 
er is liable for loss prior to notice 
of cancellation.—Hallauer v. Fire 
Ass'n of Philadelphia, 98 S.E. 441, 
83 W.Va. 401. 

53. Ga.—Newark Fire Ins. Co. v. 
Smith, 167 S.E. 79, 176 Ga. 91, 85 

1 A.L.R. 1330, answers conformed to 
167 S.E. 345, 46 Ga.App. 247. 
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prove a usage that, where there has been a verbal 
agreement for insurance, and the terms agreed on 
and entered on the books of the company, the con¬ 
tract of insurance is considered as valid for the 
insured, although the premium is not paid.^^ A 
usage on the part of life insurance companies to 
allow thirty days grace for nonpayment of premi¬ 
ums due, where by its terms the policy is to be for¬ 
feited if the premiums are not paid on the very 
day mentioned, may be admitted in evidence to 
save a forfeiture by the terms of the policyA^ 

Marine insurance. In the law of marine insur¬ 
ance, it may be stated as a well-established rule that 
every usage of a particular trade which is so well 
settled or so generally known that all persons en¬ 
gaged in it may be fairly considered as contracting 
with reference to it is considered to form part of 
every policy designed to protect risks in such trade, 
unless the express terms of the policy decisively re¬ 
pel the inference.^® Thus, evidence of usage has 
been held to determine the commencement and end 
of the risk;^'^ the authority of the master of a 
vessel to insure without express direction the 
liability of brokers securing insurance through 
agents of insurance companies to pay premiums 
as to what goods are subject to general average 
as to the stowage of goods and as to the ap¬ 
portionment of the premium when all the risk is 
not run.^2 So, evidence of usage has been admit¬ 
ted to show that a policy on ''outfits” covered one 
quarter of the catch and it has been held com¬ 
petent where the question was whether the risk had 
been increased by taking on board a deckload of cot¬ 


ton.^^ A party may exempt himself from the con¬ 
sequences of the general law that the insured must 
provide a pilot by showing that by the usage of 
the port he was exempted from providing one.^5 
Usage may be admissible to determine what is to 
be considered a deviation,and it may justify what 
would otherwise be a deviation.®'^ Although in the 
law of marine insurance a concealment of papers 
amounts to a breach of warranty, it was held in an 
early case in the supreme court of the United States 
that, "when the underwriters know, or, by the us¬ 
age and course of the trade insured, ought to know, 
that certain papers ought to be on board for the 
purpose of protection in one event, which, in an¬ 
other, might endanger the property, they tacitly 
consent that the papers shall be so used as to pro¬ 
tect the property.” 

h. Landlord and Tenant 

Customs and usages may be admissible to establish 
duties and liabilities of landlord and tenant, and many 
have been recognized; but a custom cannot vary rights 
under a lease or render a landlord liable for failure to 
make repairs in contravention of the law on the sub¬ 
ject. 

Customs respecting the duties and liabilities of 
landlord and tenant arc admissible in the absence 
of an express agreement on the subject,®^ and a 
well known general custom vitally affccling the 
peaceful and quiet enjoyment of the premises may 
well be considered an implied element of the con¬ 
tract.'^ ^ So, with respect to matters on which the 
parties are silent, the lease may be fairly open to 
explanation by the general usage and customs of 
the country or district where the pro])crty lics.'^^ 
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Tex.—Orient Mut. Ins. Co. v- Key- 
mersholTer, 56 Tex. 234. 


62. Mass.—Eag-er v. Atlas Ins. Co., 
14 Pick. 141, 25 Am.D. 363—Hom¬ 
er V. Dorr, 10 Mass. 26. 

63. Mass.—Macy v. Whaling Ins. 
Co., 9 Mete. 354. 

64. Mass.—Lapham v. Atlas Ins. 
Co., 24 Pick. 1. 

17 C.J. p 484 note 90. 

65. S.C.—Cox V. Charleston P. & 
M. Ins. Co., 37 S.C.L. 331, 45 Am. 
D. 771. 

66. Mass.—Odione v. New England 
Mut. Mar. Ins. Co., 101 Mass. 551, 
3 Am.E. 401. 

N.Y.—McCall V. Sun Mut. Ins. Co., 
6C N.Y. 505. 

17 C.J. p 483 note 74. 

67. U.S.—Hostetter & Smith v. 
Gray, D.C.Pa., 11 P. 179, affirmed 
11 S.Ct. 1, 137 U.S. 30, 34 L.Ed. 
568, and citing Bentaloe v. Pratt, 
C.C., 3 P.Cas.No.1,330, Wall.Sr. 58 
—Thatcher v. McCulloh, D.C.N.Y., 
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Stoneman, 123 N.E. 679, 233 Mass. 
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Neb.—Mercer v. Payne & Carnaby 
Co., 192 N.W. 951, 110 Nel). 28. 
Tex. —Miller v. LewLs, Civ.App., 277 
S.W. 796—Polmar v. Thomas, Civ. 
App., 196 S.W. 861. 

Wyo.—Wyuta Cattle Co. v. Connell, 
299 P. 279, 43 Wyo. 135, rehearing 
denied 3 P.2d 101, 43 Wyo. 135. 



25 C.J.S. 


CUSTOMS AND USAGES 


§ 19 


However, a custom is inadmissible to vary the 
rights of a landlord under an unambiguous lease, 
and a local custom cannot be shown to render a 
landlord liable for failure to make repairs in con¬ 
travention of the rule of law that he is not required 
so to do in the absence of agreement or statute. 

Many customs in the relation of landlord and 
tenant have been recognized by the courts; as, for 
example, the obligation to farm according to the 
custom of the country to what extent and in 
what property rent is collectible to the amount 

of rentals to be paid;^^ as to the term of a tenan¬ 
cy ,*'^7 to show at what hour of the day a lease ex¬ 
pired;*^® as to the kind of crops to be planted 
as to the right to the “waygoing” crop;80 as to 
what are and what are not fixtures as to the 
right of the proprietors of a common stairway to 
the use of the walls to put up business signs of 
tenants a custom to charge goods to a landlord 
sold to a tenant at his landlord’s requestusages 
and custom limiting the right of pasturage of 
wheat a custom forbidding the tenant to remove 
manure or compost and a custom among coal 
operators that the owner shall not receive compen¬ 
sation for the slack, but only for lump, coal.^^ By 
custom, in the absence of an express agreement, the 
tenant under a lease may have the right to remove 

72. Ga.—Werner v. Footman, 54 Ga. 

128. 

N.M.—Higgins v. Cauhape, 261 P. 

813, 33 N.M. 11. 

Inadmissibility of custom or usage 
to vary the terms of an unambig¬ 
uous lease see infra § 30. 

73. Ark.—Clark v. Matlock, 76 S.W. 

2d 104, 1S9 Ark. lOSl—-Rundell v. 

Rogers, 222 S.W. 19, 144 Ark. 293. 

Wash.—Larson v. Eldridge, 279 P. 

120, 153 Wash. 23. 

74. Md.—Gallagher v. Shipley, 24 
Md. 418, 87 Am.D. 611. 

Pa.—Aughinbaugh v. Coppenheffer, 

55 Pa. 347. 

17 C.J. p 485 note 97. 

75. Ind.—Clem v. Martin, 34 Ind. 

341. 

N.Y.—Mangum v. Farrington, 1 Daly 
236. 

76. Tex.—Rupert v. 

App., 212 S.W. 671. 

77. N.Y.—Wilcox V. Wood, 9 Wend. 

346. 

Pa.—^American Academy of Music v. 

Bert, 8 Pa.Co. 223. 

17 C.J. p 485 note 1. 

Term of lease 

Where a lease did not contain any 
provision as to the length of time it 
was to run, and no agreement as to 
time, parol evidence of a custom or 
usage as to the length of time in 
such cases was held to he admissi- 


fixtures annexed by him,^'^ In enforcing a lessee’s 
covenant to pay all taxes “which may be payable 
or assessed in respect of the premises or any part 
thereof during said term,” the lessor may prove a 
usage to apportion the taxes among the different 
tenants according to the amount of rent paid by 
each.ss 

i. Master and Servant 

Customs or usages may enter into the refatsonship 
of master and servant or employer and employee, and 
many have been recognized by the courts, but they can¬ 
not impose a liability arising out of a collateral matter 
wholly outside of the contract. 

Customs or usages may enter into the relation¬ 
ship of master and servant or of employer and em¬ 
ployee,but they cannot impose a liability arising 
out of a collateral matter wholly outside of the con- 
tract.^o Many customs pertaining to this relation¬ 
ship have been recognized by the courts; for ex¬ 
ample, customs as to the term of a hiring,as to 
the conditions of the service,92 as to the proper per¬ 
formance of a service,93 as to the proper mode for 
the measurement of work,9^ as to the number of 
hours per day,95 and as to wages and compensa- 
tion.96 Evidence that a charge for services is a 
customary one is not necessarily evidence that it is 
a reasonable one,®^ and the custom must relate to 
the same kind of services as those sued for.9S 

89. Ind.—Zietlow v. Vickers, 181 N. 
E. 376, 377, citing Corpus Juris. 

90. Kan.—Henderson v, Magnolia 
Petroleum Co., 180 P. 228, 104 Kan. 
653. 
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98. Cal.—Trenor v. Central Pac. R. 
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j. Office and Officer 

Usage may prescribe an officer’s duty, powers, and 
compensation. 

Usage may prescribe an officer’s duty,^® liis pow¬ 
ers,^ and his compensation.^ In regard to the filling 
of offices the usage of the government^ and the cus¬ 
tom of a church society^ have been recognized. 
So, the long continued practice of the executive de¬ 
partment of the government to sign bills passed by 
the legislature in a certain mode is noticed by the 
courts.5 In accordance with the rule requiring a 
custom to be legal, stated in § 10 supra, where a 
justice of the peace was indicted for malpractice 
in office in not returning a warrant and recogni¬ 
zance issued by him to the supreme court, but will¬ 
fully and corruptly suppressing it, evidence of a 
practice of other justices going to excuse defend¬ 
ant’s acts was rejected.^ 

k. Partners and Partnership 

The powers of a partner may depend on usage and 
custom. 

The powers of a partner may depend on usage 
and custom.^ So, where the partnership has not 
adopted a composite name, the fact that they did 
business in the individual name of one partner may 
be shown by usage.^ Authority to sign as maker or 
surety cannot be inferred from a general usage to 
indorse.^ 


I Principal and Agent, and Similar Relation 
ships 

The duties, powers, and liabilities of agents, brokers, 
and factors may be governed by custom and usage in 
the absence of express instructions otherwise. 

It is well settled that a mercantile agency must be 
executed in accordance with the valid usages of the 
particular trade or market to which it relates 
and the authority of the agent is regulated and 
controlled by such usages of the particular busi¬ 
ness,he, in the absence of express directions, hav¬ 
ing implied power to perform his duties in accord¬ 
ance with any recognized usage or mode of deal- 
ing.^2 Third persons in dealing with an agent have 
a right, therefore, to presume that he has been 
clothed with all the powers with which, according 
to the custom of that particular business, similar 
agents are clothed,^^ and that he has authority to 
adopt the usual and ordinary means of accomplish¬ 
ing the business with which he is intrusted,un¬ 
less such implied authority is expressly negatived by 
the prmcipal;^^ and the third person is equally pre¬ 
sumed to understand and be guided by such usages 
restricting or limiting the power of the agent.^^ 
No usage or custom will warrant an agent in de¬ 
parting from the positive instructions of his prin¬ 
cipal,^'^ nor excuse an agent for any willful neglect 
in securing the property of his principal and, 
where the agent’s power is wholly in writing, it is 
not to be enlarged by evidence of usage.Proof 
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of usage is admitted only when the agency has been 
first shown, and then not to enlarge the powers of 
the agent but only to show the extent of the pow¬ 
ers actually conferred.^o 

These general rules have been applied to usages 
authorizing an agent to pledge his principaFs 
goods^i or to sell on credit.^^ So, by usage an 
agent may have an implied power to delegate his 

authority, qj- employ a broker or he may be 

required to insure his principal’s goods may 
liave authority to receive payment or may set 
off his private debt against his principal’s rights.^^ 
So, also, in the absence of contract, usage may set¬ 
tle the agent’s compensation, qj. may render an 

agent personally liable on contracts made by him.29 
So, a usage which the agents of a railroad compa¬ 
ny have allowed to grow up in the business and be 
acted on is binding on such company, although con¬ 
trary to its established regulations and unknown to 
its managing ofEcers.^^ 

Brokers. In the absence of a special contract, the 
authority and the duty of a broker depend on the 
custom of the trade and the course of dealing in the 
particular community.31 A custom or usage will 
not be allowed to control the broker’s express in¬ 


structions, ^2 nor the express terms of the contract 
Customs and usages relating to the brokerage busi¬ 
ness may be proved, in actions by brokers for com¬ 
pensation, when relevant and material to the is- 
sues.^^ 

A prevailing custom for two brokers to share the 
commission where each furnishes one of the parties 
or o-therwise assists in the sale may govern the 
rights of the parties, but not in the absence of 
some evidence showing that the custom was in the 
contemplation of the parties,^® and not to vary the 
express contract of the parties-^"^ 

Factors. Except where the principal and factor 
enter into a special contract, or the principal gives 
positive instructions to the contrary,^® a factor, as 
a general rule, has implied authority, in selling or 
otherwise dealing with the principal’s goods or mer¬ 
chandise to act in accordance with the general us¬ 
ages and customs in that line of business, at the 
place to which they are consigned to him,^^ even 
though the principal is in fact ignorant of the exist¬ 
ence of the usage or custom but a local custom 
cannot supplant the general powers of a factor in 
the absence of knowledge of the local custom by 
the principal.^^ The general rule above stated ap- 


20. Mo.—Dellecella v. Harmonie 
Club, 34 Mo.App. 179. 

21. Pa.—Laussatt v. Lippincott, 6 
Serg. & R. 3S6, 9 Am.D. 440. 

17 C.J. p 488 note 28. 

22 . Conn.—Leacb v. Beardslee, 22 
Conn. 404. 

Tex.—Neill v. Billing-sley, 49 Tex. 
161. 

17 C.J. p 488 note 29. 

23. Ala.—Johnson v. Cunningham, 1 
Ala. 249. 

N.Y.—Gray v. Murray, 3 Johns. Ch. 
167. 

24. Iowa.—Fritz v. Chicago Grain, 
etc., Co., 136 Iowa 699, 114 N.W. 
193—Payne v. Potter, 9 Iowa 549. 

Mo.—Green v. "Worman, 83 Mo.App. 
568. 

25. Ark.—Walsh v. Prank, 19 Ark. 

■ 270. 

La.—Tonge v. Kennett, 10 La.Ann. 
800. 

N.T.—Lee v. Adsit, 37 N.T. 78, 

17 C.J. p 488 note 32. 

26. N.Y.—City Nat. Bank of Holy¬ 
oke V. Menzer, 225 N.Y.S. 764, 222 
App.Div. 233, 

17 C.J. p 488, note 33. 

27. U.S.—^Warner v. Martin, Pa., 11 
How. 209, 13 L.Ed. 667. 

Mass.—^Vail v. Durant, 7 Allen 408, 
83 Am.D. 695. 

17 C.J. p 488 note 34. 

284 Cal.—Caro v. Mattel, 178 P. 537, 
39 Oal.App. 253. 


Ga.—Adair v. Smith, 128 S.E. 76, 33 
Ga.App. 674. 

17 C.J. p 489 note 35. 

29. Vt.—Russell V. Ferguson, 60 A. 
802, 77 Vt. 433. 

30. Ala.—Montgomery & Eufaula R. 
Co. V. Kolb, 73 Ala. 396, 49 Am.R. 
54. 

31. Ala.—Johnston v. Willingham, 
160 So. 241, 230 Ala. 248. 

Mont.—Healy v. First Nat. Bank, 89 
P.2d 555, 108 Mont. 180, 

Wis,—Predonia Cajining Co. v. Ser¬ 
geant & Nicholoy, 269 N.W. 697, 
223 Wis. 8. 

9 C.J. p 530 note 74. 

32. N.Y,—Ford v. Snook, 199 N.Y.S. 
630, 205 App.Div. 194, affirmed 148 
N.E. 732, 240 N.Y. 624—Kinney v. 
Glenny, 240 N.Y.S. 713, 136 Misc. 
301, reversed on other grounds 247 
N.Y.S. 119, 231 App.Div, 311, af- ! 
firmed 178 N.E. 795, 257 N,.Y. 560. 

9 C.J. p 531 note 81, 

33. N.Y.—Heimerdinger v. Schnitz- 
ler, 248 N.Y.S. 597, 231 App.Div. 
649, reversing 242 N.Y.S. 622, 136 
Misc. 814. 

34. Ark.—^Vanemburg v. Duffey, 7 S. 
W.2d 336, 177 Ark. 663. 

Ill.—Bood V. Barsaloux, 261 Ill.App. 
321—T. B. Adams, Inc., v. Astoria 
Box Co., 249 Ill.App. 174—Car- 
roll, Schendorf & Boenicke v. Si¬ 
mons, 246 Ill.App. 586. 

Ky.—Hofgesang v. Silver, 23 S.W. 

I 2d 945, 232 Ky. 503, 68 A.L.R. 1481- 
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—Clift V. Harp, 230 S.W. 52, 191 
Ky. 295. 

Tex.—Roman v. Goldberg, Civ.App., 
3 S.W.2d 482, error dismissed. 

9 C.J. p 653 note 32. 

Payment of commissions by lessor 
In view of the custom of the trade 
that the lessor pays commissions to 
a real estate broker, there was no im¬ 
plied contract for payment of com¬ 
missions by lessee to broker who ne¬ 
gotiated execution of a lease.—Plas¬ 
ter V. Lincoln Tidewater Terminals, 

10 A.2d 730, 124 N.J.Law 69. 

35 . Ga.—Jones v. Norris N. Smith 
Co., 120 S.E. 804, 31 Ga.App. 383. 

Ky.—Maddox-Grundy Co. v. Helm, 
37 S.W.2d 49, 238 Ky. 273. 

36. Tex.—Oxford v. Rogers, Civ. 
App., 238 S.W. 295. 

37 . Ala.—Hale v. Brown, 110 So. 
376, 215 Ala. 177, 

38. U.S.—Foerderer v. Tradesmen’s 
Nat. Bank, N. Y., 107 P. 219, 46 C. 
C.A. 243. 

25 C.J. p 349 note 63. 

39. Fla.—Gadsden County Tobacco 
Co. V. Corry, 137 So. 255, 103 Fla. 
217. 

25 C.J. p 349 note 64. 

40. U.S.—^Korns v. Thomson & Mc¬ 
Kinnon, D.C.Minn., 22 F.Supp. 442, 
appeal dismissed, C.C.A., 102 F.2d 
993. 

25 C.J. p 349 note 65. 

41. U.S.—Allen v. St. Louis Nat. 
Bank, Iowa, 7 S.Ct. 460, 120 U.S. 
20, 30 L.Ed. 573. 
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plies, however, only where the particular usage or 
custom has been generally acquiesced in by the 
merchants of the place,for the principal is not 
bound by a custom or usage which is not well es¬ 
tablished unless he has knowledge thereof nor 
can the factor bind him by acting in accordance 
with a usage or custom which is in contravention 
of an established rule of law,^^ unless such usage or 
custom is known to the principal at the time.^^ 

As a corollary of the rule that a factor has im¬ 
plied power to transact the business of his princi¬ 
pal in accordance with the general usage and cus¬ 
tom of the market in which h-e acts, his duties and 
liabilities to his principal are also governed by such 
usages or customs, and there is an implied contract 
on his part that the business shall be conducted in 
accordance therewith,unless he receives positive 
instructions to the contrary,^and if in the absence 
of such instructions he acts in good faith in ac¬ 
cordance with such usages or customs he incurs no I 


liability to his principal for any loss that may re¬ 
sult therefrom, 4 8 unless the usage is contrary to 
the general lawA^ 

§ 20. - Creation and Existence of Con¬ 

tract 

Usage cannot create a contract, but evidence of usage 
is admissible to show whether or not an alleged contract 
ever was made, and, where the law may imply a con¬ 
tract, to establish the terms thereof. 

Usage cannot create a contract where none has 
been made by the parties nor implied by law.^^ 
Hence an incident added by a usage cannot alone 
establish the contract; before the incident can be 
added the contract as made must be shown.^i So, 
where a statute lays down a certain rule, but pre¬ 
scribes that the parties may contract otherwise, a 
usage will not take the place of a contract.^2 jTyi. 
dence of usage is admissible to show whether or 
I not an alleged contract ever was made,^^ and, where 


Pledgfe of goods 

A pledge of goods by a factor to 
a banli as security for advances, if 
not otherwise binding on the owner 
of the goods, is not made so by a 
general usage of trade between the 
banks and factors in the place 
where they do business not shown to 
be known to the owner.—Allen v. St. 
Louis Nat. Bank, supra. 

42. Tex.—Wootters v. Kaufman, 11 
S.W. 390, 73 Tex. 395. 

25 C.J. p 349 note 67. 

43. Tex.—Neill v. Billingsley, 49 
Tex. 161. 

25 C.J. p 349 note 68. 

44. Colo.—Liebhardt v. Wilson, 88 
P. 173, 38 Colo. 1, 120 Am.S.R. 97. 

N.Y.—Farmers’, etc., Nat. Bank v. 

Sprague, 52 N.Y. 605. 

25 C.J. p 349 note 69. 

45- N.Y.—Farmers’, etc., Nat. Bank 
V. Sprague, 52 N.Y. 605. 

25 C.J. p 349 note 70. , 

46. N.Y.—Brink v. Dolsen, 8 Barb. 
337. 

Custom of factor to insure 
Where a factor has been accus¬ 
tomed to insure goods and to charge 
for the insurance in his account ren¬ 
dered to his principals, he will be 
liable for failure so to insure, since 
the principal, until he receives notice 
of a change, has a right to assume 
that the factor will follow his ordi¬ 
nary custom.—Area v. Millikon, 35 
La.Ann. 1150. 

47- Vt.—Bliss V. Arnold, 8 Vt. 252, 
30 Am.D. 467. 

17 C.J. p 489 note 37. 

48- Fla.—Gadsden County Tobacco 
Co. V. Corry, 137 So. 255, 103 Fla. 
217. 

25 C.X p 357 note 9. 


■ Sale on credit 

A factor without special instruc¬ 
tions to sell for cash and not on 
credit may sell on credit accord¬ 
ing to the general usage of the 
trade in the market in which the 
goods are sold; and if he sells 
in conformity with such usage, and 
uses due diligence to ascertain the 
solvency of the purchaser, he is not 
responsible if the latter afterward 
becomes insolvent. 

Mass.—Clark v. Moody, 17 Mass. 145. 
S.C.—James v. McCredie, 1 S.C.L. 

294, 1 Am.D. 617. 

17 C.J. p 488 note 29 [a]. 

49. Ill.—^Western Union Cold Stor¬ 
age Co. V. Winona Produce Co., 64 
N.E. 496, 197 Ill. 457, reversing 94 
Ill.App. 618. 

Tex.—^Vincent v. Rather, 31 Tex. 77, 
98 Am.D. 516. 

50. Ala.—City Mortgage & Dis¬ 
count Co. V. Palatine Ins. Co., Lim¬ 
ited, of London, England, 145 So. 
400, 226 Ala. 179—E. Goddard & 
Sons V. Garner, 19 So. 513, 109 
Ala. 98—Mallory S. S. Co. v. Dru- 
han, 84 So. 874, 17 Ala.App. 365. 

Cal.—^Rottman v. Hevener, 202 P. 334, 
54 Cal-App. 485. 

Ga.—^Newark Fire Ins. Co. v. Smith, 
167 S.B. 79, 81, 176 Ga. 91, 85 A.L. 
R. 1330, citing Corpus Juris, and 
answers conformed to 167 S.E. 
345, 46 Ga.App. 247. 

Ind.—Ohmart v. Citizens’ Savings & 
Trust Cp., 145 N.E. 577, 82 Ind.App. 

’ 219. 

Kan.—Peoples Ice & Fuel Co. v. Dick¬ 
ey Oil Co., 65 P.2d 319, 326, 145 
Kan. 351, citing Corpus Juris, 

La.—Wray-Dickinson Co. v. Com¬ 
mercial Credit Co., App., 192 So. 
769. 

I Miss.—Fireman’s Fund Ins. Co^ v. 
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Williams, 154 So. 545, 170 Miss. 
199. 

Mo.—Leonard v. Dougherty, 296 S. 
W. 263, 221 Mo.App. 1056—Piper v. 
Allen, App., 219 S.W. 98. 

N.C.—Edwards v. Cleveland Mill & 
Power Co.. 138 S.E. 131, 193 N.C. 
780, 53 A.L.R. 1404. 

Or.—C. R. Shaw Wholesale Co. v. 
Hackbarth, 201 P. 1066, 102 Or, 80, 
reversing 198 P. 908, 102 Or. 80. 
Tex.—Oxford v. Rogers, Civ.App., 238 
S.W. 295. 

17 C.J. p 501 note 32. 

Where power to contract nonexistent 
Custom cannot create a valid con¬ 
tract where power to make contract 
is nonexistent.—Inland Waterways 
Corporation v. Hardee, lOO F.2d 678, 
69 App.D.C. 268, followed in Wood¬ 
ring V. Warden, 100 F.2d 690, 69 
App.D.C. 280, certiorari granted 59 
S.Ct. 589, 306 U.S. 626, 83 L.Ed. 1030, 
reversed on other grounds 60 S.Ct. 
652, 309 U.S. 527, 84 L.Ed. 908, re¬ 
hearing denied 60 S.Ct. 8S4, 309 U.S. 
698, 84 L.Ed. 1037, certiorari grant¬ 
ed Inland Waterways Corporation v. 
Hardee, 59 S.Ct. 589, 306 U.S. 626, 82 
L.Ed. 1030, reversed on other 
grounds Inland Waterways Corpora¬ 
tion V. Young, 60 S.Ct 64 6, 309 U.S. 
517, 84 L.Ed. 901, rehearing denied 60 
S.Ct 884, 309 U.S. 698, 84 L.Ed. 

1037. 

51. Kan.—MeSherry v. Blanchfield, 
75 P. 121, 68 Kan. 310. 

Ky.—Bowen v. Chenoa-TIignite Coal 
Co.. 182 S.W. 635, 168 Ky. 588. 

17 C.J. p 502 note 33. 

52, U.S.—Walker v. Western 
Transp. Co., Ill., 3 Wall. 150, 18 
L.Ed. 172. 

,53. Colo.—^HoUy Sugar. Corporation 
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the law may imply a contract, usage is admissible 
to establish the terms thereof.^^ Where the mak¬ 
ing of an express contract is admitted, and its terms 
are disputed, such terms cannot be established by 
evidence of usage.^5 

§ 21. - Interpretation of Contract in 

Writing in General 

Valid usages concerning the subject matter of a 
contract of which the parties are chargeable wjth knowl¬ 
edge are by impiication incorporated therein unless ex¬ 
pressly or impliedly excluded by its terms,-and are admis¬ 


sible to aid in its Interpretation. A custom or usage will 
not be admitted where the evidence does not tend to 
show any intention on the part of the parties to contract 
with reference thereto and nothing can be gathered from 
the surrounding circumstances to lead to the conclusion 
that they did rely on it. 

Under the common law and under statutes in af¬ 
firmation thereof, valid usages concerning the sub¬ 
ject matter of a contract, of which the parties are 
chargeable with knowledge, are by implication incor¬ 
porated therein, unless expressly or impliedly exclud¬ 
ed by its terms,^® and are admissible to aid in its in- 


V. Dram, 213 P. 119, 120, 73 Colo. 
4S, Quoting- Corpus Juris. 

Ill.—El Reno Wholesale Grocery Co. 
V. Stocking, 127 N.E. 642, 293 Ill. 
494. 

Va.—Philip Greenberg, Inc. v. Dun- 
ville, 185 S.E. 892, 166 Va. 398. 

17 C.J. p 502 note 35. ! 

Cost of party -wall 

A custom that, when persons own¬ 
ing adjoining lots build simultane¬ 
ously adjoining houses having a 
common wall built equally on each 
lot, each is bound to contribute to 
the cost of the wall may be admis¬ 
sible to show the understanding of 
the parties.—Rowland v. Hanna, 2 
B.Mon., Ky., 129. 

54 . Ala.—Chattanooga Bakery Co. v. 
S. Hamilton Co., 128 So. 116, 23 
AlaApp. 507. 

17 C.J. p 502 note 36. 

XSstabliflhment of lien 

By trade usage a lien may be es¬ 
tablished. 

Ala.—Barnett v. Warren, 2 So. 457, 
82 Ala. 5.57. 

Mass.—Barney v. Coffin, 3 Pick. 115. 
N.Y.—Lee v. Salter, Lalor 163. 

55 . Wash.—Peyser v. Western Dry 
Goods Co., 1-02 P. 750, 53 Wash. 
633. 

Wis.—Krueger v. Lake Trading Co., 
137 N.W. 776, 150 Wis. 569. 

17 C.J. p 502 note 39. 

56 . U.S.—Murphy v. Warner Bros. 
Pictures, C.C.A.Cal., 112 F.2d 746— 
Peebles v. Prudential Ins. Co. of 
America, C.C.A.Ohio, 110 P.2d 76— 
Wolfe V. Texas Co., C.C.A.Okl., 83 
P.2d 425, certiorari denied 57 S.Ct. 
15, 299 U.S. 553, 81 L.Ed. 407—Sig¬ 
nal Gasoline Corporation v. Com¬ 
missioner of Internal Revenue, C. 
C.A., 66 F.2d 886—Pendleton Bros. 
V. Northern Coal Co., D.C.Mass., 22 
F.2d 317—Kockos v. C. Itoh & Co., 
C.C.A.Cal., 288 F. 557. 

Ala.—Montgomery Enterprises v. 

Empire Theater Co., 86 So. 880, 204 
Ala. 566, 1‘9 A.L.R. 987. 

Ariz.—Sonora Bank & Tr-ast Co., v. 
Compania Agricola del Rio Mayo, 
S. A., 185 P. 638, 21 Ariz. 77. 
Cal.—Sharp v. Keating, 5.7 P.2d 539, 
13 Cal.App.2d 637—Zumwalt v. 
Schwarz, 297 P. 608,. 112 Cal.App. 
734. 


Fla.—Carr v. Stockton, 92 So. 814, 
84 Fla. 69. 

Ga.—Regents of University System 
of Georgia v. Blanton, 176 S.E. ' 
673, 49 Ga.App. 602, followed in 
Regents of University System of I 
Georgia v. Woodward, 176 S E. 677, 
49 Ga.App. 608—Taber Mill v. 
Southern Brighton Mills, 175 S.E. 
665, 49 Ga.App. 390—^Weems v. Des 
Fortes, 171 S.E. 182, 47 Ga.App. 
546—Dunn & McCarthy v. Pink¬ 
ston, 170 S.E 922, 47 Ga.App. 514, 
reversed on other grounds 175 S.E. 
,4, 179 Ga. 31, conformed to 175 S. 
E. 663, 49 Ga.App. 408—Producers* 
Co. V. Empire Cotton Oil Co., 104 
S.E. 25; 25 Ga.App. 486. 

Ill.—De Stefano v. Associated Fruit 
Co., 149 N.E. 284, 318 Ill. 345— 
Kelly V. Carroll, 223 lll.App. 309. 

Iowa.—Granette Products Co. v. Ar¬ 
thur H. Neumann & Co., 203 N. 
W. 935, 200 Iowa 672, .modified on 
other grounds 205 N.W. 205, 200 
Iowa 572. 

Ky.—Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 
Ky. 1—Stuart v. Clements, 216 S. 
W. 136, 186 Ky. 9. 

Mass.—Baccari v. B. Perini & Sons, 
199 N.E. 912, 293 Mass. 297. 

Mich.—St. James v. Bmbury-Martin 
Lumber Co., 188 N.W. 437, 219 
Mich. 115. 

Miss.—Fireman’s Fund Ins. Co. v. 
Williams, 154 So. 545, 170 Miss. 
199. 

Mo.'—Jacobs v. Danciger, 41 S.W.2d 
389, 390, 328 Mo. 458, 77 A.L.R. 
1237, quoting Corpus Juris, and 
certiorari denied Danciger v. Ja¬ 
cobs, 52 S.Ct. 130, 284 U.S. 675, 76 
L.Ed. 571—Piper v. Allen, App., 
219 SW. 98—Hanks v. Lesieur, 
App., 204 S.W. 552. 

N.Y.—Belles V. Scheer, 121 N.E. 771, 
225 N.Y. 118, reversing 159 N.Y.S. 
1100, 173 App.Div. 967—MacDow- 
ell-Peterman Co. v. Independent 
Packing Co., 208 N.Y.S. 341, 211 
App.Div. 781—Carroll v. Harris, 
186 N.Y.S. 539, 114 Misc. 392. 

Oh^o.—Williams-Donahue Co. v. 
Felty, 21 Ohio N.P.,N.S, 233. 

Okl.—Bowles V. Brown, 102 P.2d 837 

1 —Cherokee Grain Co, v. Elk City 

j Flour Mills Co., 188 P. 1067, 78 

I Okl. 120. 


Or.—Haynes v. Douglas Fir Exploi¬ 
tation & Export Co., 90 P.2d 207, 
211, 161 Or. 538, citing Corpus Ju¬ 
ris, and rehearing denied 90 P.2d 
761. 161 Or. 538—Hurst v. W. J. 
Lake & Co., 31 P.2d 168, 146 Or. 
500—Simms v. Sullivan, 198 P. 
240, 100 Or. 487, 15 A.L.R. 678— 
Hurst V. Larson, 184 P. 258, 94 Or. 
211 . 

Tex.—Gulf Production Co. v. Cruse, 
Com.App., 271 S.W. 886, reversing, 
Civ.App., 1924, 258 S.W. 211—Fort- 
son V. Williams, Civ.App., 128 S.W. / 
2d 89—Smith v. Smith, Civ.App, 
234 S.W. 419, dismissed for want 
of jurisdiction—^Dallas Cotton 
Mills V. Huguley, Civ.App., 230 S. 
W. 432. 

Va.—^Arkla Lumber & Mfg. Co. v. 
West Virginia Timber Co., 132 S. 

E. 840, 146 Va. 641. 

17 C.J. p 492 note 84, p 496 note 89. 
Particular market 
Where a person deals in a par¬ 
ticular market, he is deemed to deal 
according to the general customs or 
usages of that market in the ab¬ 
sence of a stipulation to the con¬ 
trary, and such customs or usages 
are admissible to explain the con¬ 
tract. 

Ga.—Saluda Wholesale & Warehouse 
Co. V. J. M. V. Rooney & Co., 9'9 
S.E. 542, 24 Ga.App. 11. 

Ill.—^National Importing & Trading 
Co. V. E. A. Bear & Co., 155 N.E. 
343, 324 Hi. 346, reversing 236 111. 
App. 426—De Stefano v. Associated 
Fruit Co., 149 N.E. 284, 318 Ill. 

I 345. 

Persons engaged in same trade 
j In the absence of an express or 
1 implied stipulation to the contrary 
j in the agreement, persons engaged 
in the same trade are deemed to have 
contracted with reference to particu¬ 
lar customs or usages of the trade, 
and it is competent to resort to 
such customs or usages to interpret 
the contract. 

U.S.—Glens Falls Indemnity Co. v. 
Apple & Bond Co., C.C.A.Md., 69 F. 
2d 695—Western Petroleum Co. v. 
Tidal Gasoline Co., C.C.A.IIL, 284 

F. 82—^Neer v. Lang, N.Y., 252 F. 

, 575, 164 C.C.A. 491. ' 

Ala.—^Dou^las & Mizell v. Ham Tur¬ 
pentine Co., 97 So. 650, 219^ Ala. 
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terpretation,^'^ if existent at the time of the making 
of the contract,®^ not as tending in any respect or 
manner to contradict, add to, take from, or vary 
the contract, but on the theory that the usage forms 
a part of the contract.^^ It has been held that the 
courts should not resort too freely to custom or us¬ 
age to control the true intention of the parties, 
and, as stated in § 30 infra, such evidence is not ad¬ 
missible to vary the terms of an unambiguous con¬ 
tract, nor is it admissible where the terms of the con¬ 
tract exclude the usage. A custom may be admitted 


to show the improbability of the other party's ver¬ 
sion of the contract. 

When no implied incorporation. A custom or us¬ 
age will not be admitted where the evidence does 
not tend to show any intention on the part of the 
parties to contract with reference thereto and noth¬ 
ing can be gathered from the surrounding circum¬ 
stances to lead to the conclusion that they did rely 
on it.^2 Evidence of usage is inadmissible to ex¬ 
plain a written contract, where the evidence shows 
affirmatively that the contract was not made with 


180~Smith v. Waldrop, 77 So. 331, 
201 Ala. 37. 

Cal.—Buckner v. A. Leon & Co,, 267 
P. 693, 204 Cal. 225--mnd v. 

Oriental Products Co., 235 P. 438,, 
195 Cal. 655—Luckehe v. First 
Nat. Bank, 223 P. 547, 193 Cal. 
184—Schumann v. California Cot¬ 
ton Credit Corporation, 286 P. 1068, 
105 Cal.App. 136—Pray v. Trow- 
er Lumber Co., 2Sl P. 1036, 101 
Cal.App. 482—Todd v. Meserve, 269 
P. 710, 93 Cal.App. 370. 

Ill.—Sterling'-Midland Coal Co. v. 
Great Lakes Coal & Coke Co., 165 
N.E. 793, 334 Ill. 281—De Stefano 

V. Associated Fruit Co., 149 N.E. 
284. 318 Ill. 345—Creitz y. Ben¬ 
nett, 273 Ill.App. 88—Carroll, 
Schendorf & Boenicke v. Simons, 
245 Ill.App. 586—Rasmussen v. 
Nelson, 217 Ill.App. 209—El Reno 
Wholesale Grocery Co. v. Stocking*, 
215 Ill.App. 393, affirmed 127 N.K 
642, 293 Ill. 494. 

Ky.—Maddox-Grundy Co. v. Helm, 37 

S. W.2d 49, 238 Ky. 273. 

Mich.—Boehme & Rauch v. Lorimer, 
191 N.W. 8, 221 Mich. 372. 

Neb.—Posposia Coal Co. v. Nye- 
Schneider-Powler Co., 182 N.W. 
586, 106 Neb. 4. 

N.T.—Gravenhorst v. Turner, 213 N. 

T. S. 468, 215 App.Div. 617. 

N.C.—McDearman v. Mor?ris, 110 S. 

E. 642, 183 N.C. 76. 

Or.—Crosland v. Sloan, 261 P. 701, 
123 Or. 243. 

57. XT.S.—City of Philadelphia v. 

Lieberman, C.C.A.Pa., 112 P.2d 424. 
Ala.—Mallory S. S. Co. v. Druhan, 
84 So. 874, 17 Ala.App. 365. 

Ark.—Brown-Hinton Wholesale Gro¬ 
cery Co. V. G. L. Ware & Son, 9 S. 

W. 2d 553, 177 Ark. 1141—Jackson 
County Gin Co. v. McCuistion, 5 
S.W.2d 729, 177 Ark. 60. 

Cal.—Buckner v. A. Leon & Co., 267 
P. 693, 204 Cal. 225—Schumann v. 
California Cotton Credit Corpora¬ 
tion, 286 P. 1068, 105 Cal.App. 136 
—Latta V. Da Roza, 280 P. 711, 
100 Cal.App. 606, rehearing denied 
281 P. 655, lOO Cal.App. 606—Tur¬ 
lock Merchants & Growers v. 
Smith, 251 P. 683, 80 Cal.App. 263. 
Ind.—City Dairy Co. v. TJservo, Inc., 
199 N.E. 457, 101 Ind.App. 376. 


Iowa.—Granette Products Co. v. Ar¬ 
thur H. Neumann & Co., 203 N.W. 
935, 200 Iowa 572, modified on other 
grounds 205 N.W. 205, 200 Iowa 
672. 

Md.—Highley v. Phillips, 5 A.2d 824. 
Mass.—Baccari v. B. Perini & Sons, 
199 N.E. 912, 293 Mass. 297—Rem¬ 
ington V. Pattison, 162 N.E. 347, 
264 Mass. 249—John B. Frey Co. v. 
S. Silk, Inc., '140 N.E. 259, 245 
Mass. 534—Conahan v. Fisher, 124 
N.E. 13, 233 Mass. 234. 

Minn,—Toresdahl v. Armour & Co., 
201 N.W. 423, 161 Minn. 266. 

Mo.—Jacobs V. Danciger, 41 S.W.2d 
389, 328 Mo. 458, 7? A.D.R. 1237, 
certiorari denied Danciger v. Ja¬ 
cobs, 52 S.Ct. 130, 284 U.S. 675, 76 

L. Ed. 571—International Shoe Co. 
v. Lipschitz, App., 72 S.W.2d 122. 

Mont.—Healy v. First Nat. Bank, 89 
P.2d 555, 108 Mont. 180. 

Neb.—O'Gara Coal Co. v. Chicago, 

M. & St. P. Ry. Co., 208 N.W. 742, 
114 Neb. 584. 

Ohio.—^Williams-Donahue Co. v. 

Felty, 21 Ohio N.P-.N.S., 233. 

Okl.—Cherokee Grain Co. v. Elk City 
Flour Mills Co., 188 P. 1067, 78 
Okl. 120. 

Pa.—Electric Reduction Co. v. Colon¬ 
ial Steel Co., 120 A. 116, 276 Pa. 
181. 

Tex.—Rowe v. Shaw, Civ.App., 10 S. 
W.2d 749—^Fort Worth Gas Co. v. 
Bragg, Civ.App., 297 S.W. 244, re¬ 
versed on other grounds Montrief 
Sc Montrief v. Bragg, Com.App., 2 
S,W.2d 276, rehearing denied Mont¬ 
rief Sc Montrief v. Fort Worth 
Gas Co., 4 S.W.2d 964—Von Har- 
ten & Clark v. Nevels, Civ.App., 
234 S.W. 676—^Yoakum v. Gossett, 
Civ.App., 200 S.W. 582. 

17 C.J. p 493 note 85. 

50. Ky.—^National Seed Co. v. Lea- 
veil, 259 S.W. 1035, 202 Ky. 438. 

Xlxlsteace at time of trial 

Evidence of a custom, if otherwise 
admissible, was properly excluded 
when it related to the time of trial 
and not to the date of the contract 
sued on, and there was no offer to 
prove its extent or duration.—Na¬ 
tional Seed Co. v. Leavell, supra. 

no 


59. U.S.—Cruce v. Pierce Oil Corpo¬ 
ration, C.CA.Okl., 279 F. 728. 

Ga.—Regents of Univ'ersity System 
of Georgia v. Blanton, 176 S.E. 
673, 49 Ga.App. 602, followed in 
Regents of University System of 
Georgia v. Woodward, 176 S.E. 
677, 49 Ga.App. 60S. 

Ill.—El Reno Wholesale Grocery Co. 
V. Stocking, 127 N.E. 642, 293 Ill. 
494. 

Mo.—Landau Grocery Co. v. Hart, 
App., 223 S.W. 793. 

N.C.—-Cohoon v. Harrell, 103 S.E. 
906, ISO N.C. 39. 

Or.—Haynes v. Douglas Fir Exploi¬ 
tation & Export Co., 90 P.2d 207, 
161 Or. 538, rehearing denied 90 
P.2d 761, 161 Or. 538. 

Pa.—Electric Reduction Co. v. Colo¬ 
nial Steel Co., 120 A. 116, 27G Pa. 
181. 

Tex.—Trinity Portland Cement Co. v. 
Lion Bonding & Surety Co., Com. 
App, 229 S.W. 48.3, reversing, Lion 
Bonding & Surety Co. v. Trussed 
Concrete Steel Co. of Texas, Civ. 
App., 204 S.W. 1176. 

17 C.J. p 495 note 86, p 496 note 90, 

60. Ala.—Powell V. Thompson, 80 
Ala. 51. 

17 C.J. p 495 note 88. 

61. S.C.—Newton v. Bennett, 96 S.E. 
620, 111 S.C. 1. 

62 . Ark.—Brown-Hinton Wholesale 
Grocery Co. v. G. L. Ware & Son, 
9 S.W,2d 553, 177 Ark. 1141.' 

Cal.—^Paez v. Mutual Indemnity Ac¬ 
cident, Health & Life Ins. Co. of 
California, 3 P.2d 69, 116 Cal.App. 
664—Van Degrift v. Mullen, 183 
351, 42 Cal.App. 121. 

Tex.—Haley v. Pearson, Civ.App., 
14 S.W.2d 313. 

Vt.—Moncion v. Bertrand, 127 A. 

371, 98 Vt 332. 

17 C.J. p 496 note 91. 

Xnfereuce that statutory form lir- 
tended 

Where there is a statutory form 
for a written instrument, it is logi¬ 
cal to infer that parties making an 
agreement which is silent as to a 
form to be used had the legal form in 
view, rather than another form cus¬ 
tomarily used.—Van Degrift v. Mul¬ 
len, 183 P. 351, 42 CaLApp, 121. 
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reference to such a custom as it is sought to estab- 
lish.^2 Neither will the parties be presumed to 
have incorporated an obsolete usage, or one which 
prevails in relation to a different class of con- 
tracts.^5 

§ 22. - Express Incorporation of Usage 

Where the language of a contract stipulates for per¬ 
formance according to a specified usage, the courts will 
enforce the coniract in accordance with the usage so 
incorporated. 

Parties are at liberty to refer to and adopt any 
lawful usage as a part of their contract; and, where 
the language of a contract stipulates for perform¬ 
ance according to a specified usage, the courts will 
enforce the contract in accordance with the usage 
so incorporated.^^ Where a usage is thus referred 
to in a contract, parol evidence is admissible to 
show what the usage is.^*^ 

§ 23. - Explaining Ambiguities 

Where the language of a contract is uncertain or am¬ 
biguous, evidence of usage is admissible to show the 
intention of the parties. 


Where the language of a contract is uncertain or 
ambiguous, evidence of usage is admissible to show 
the intention of the parties.®^ Thus evidence of 
usage has been received to explain what was meant 
by the term “for the season,’’®^ to show whether a 
sale or a bailment was intended,and to explain 
a receipt'll The meaning of abbreviations having 
no fixed legal signification in the connection in 
which they are used may be explained by usage.'^^ 

§ 24. - Common Words and Terms 

Evidence of usage may be admissible to construe par¬ 
ticular words and terms which, in reference to the subject 
matter of the contract, have by usage acquired a mean¬ 
ing different from their popular one, even though the 
words are unambiguous in their ordinary sense. 

While words in a contract relating to the ordi¬ 
nary transactions of life are to be construed ac¬ 
cording to their plain, ordinary, and popular mean¬ 
ing, yet if, in reference to the subject matter of 
the contract, particular words and expressions have 
by usage acquired a meaning different from their 
plain, ordinary, and popular meaning, the parties 


63. U.S.—Murphy v. Warner Bros. 
Pictures, C.C.A.CaL, 112 F.2d 746, 

17 C.J. p 496 note 92. 

64. U.S.—Jupiter Min. Co. v. Bodie 
Cons. Min. Co., C.C.Cal., 11 F. 666, 
7 Sawy. 96. 

N.H.—Johnson v. Concord R. Corp., 
46 N.H. 213, 88 Am.D. 199. 

17.C.J. p 496 note 93. 

65. Iowa.—Durhand v. Ney, 191 N. 
W. 385, 196 Iowa 574. 

Mo.—Harbau^h v. Ford Roofing- 
Products Co., 281 S-W. 686. 

Or.—Officer v. Cummings, 272 P. 273, 
127 Or. 320. 

trse of different contract form 

Custom that special meaning given 
word in official sales contract of as¬ 
sociation should govern when that 
contract was used was held not to 
control when the parties did not use 
the form of such contract.—Hart v. 
Hammett Grocery Co., 200 S.W. 795, 
132 Ark. 197. 

66. N.Y.—Shuman v. Goldsmith, 188 
N,y.S. 84, 115 Misc. 327. 

17 C.J. P 496 note 96. 

&T, N.Y.—McTague v. Conroy, 232 
N.Y.S. 171, 133 Misc. 312, affirmed 
236 N.Y.S. 844, 227 App.Biv. 745. 
17 C.J. P 497 note 97. 

68 . U.S.—Murphy v. Warner Bros. 
Pictures, C.C.A.CaL, 112 F.2d 746 
—Standard Oil Co. v. Wright Oil 
Service Co., C.C.A.W.Va., 26 F.2d 
895. 

Ala.—Johnson-Brown Co. v. Dominey 
Produce Co., 102 So. 606, 212 Ala. 
377—Sunny South Grain po. v. Na¬ 
tional Feed Co., 101 So. 542, 20 
Ala.App. 145, certiorari denied Ex 


parte Sunny South Grain Co., 101 
So.' 546, 211 Ala. 615. 

Ark.—Batton v. Jones, 26S S.W. 857, 
167 Ark. 478. 

Cal.—Hind v. Oriental Products Co., 
235 P. 438, 195 Cal. 655—Todd v. 
Meserve, 269 P. 710, 93 Cal.App. 
370—Brett v. Vanomar Producers, 
187 P. 758, 45 Cal.App. 286. 

Conn.—Olesen v. Beckanstin, 107 A. 
514, 93 Conn. 614. 

Ga,—^Wells v. First Nat. Exhibitors’* 
Circuit, 99 S.E. 615, 149 Ga. 200— 
Mays V. Hankinson & Hagler, 3 20 
S.E. 793, 31 Ga.App. 473—J. R. 
Harris & Co. v. P. E. Vallee & 
Co., 116 S.E. 642, 29 Ga.App. 769. 
Ill.—National Importing & Trading 
Co. V. E. A. Bear & Co., 236 Ill.App. 
426, reversed on other grounds 155 
N.E. 343, 324 Ill. 346. 

Kan.—Stanly v. Buser, 185 P. 39, 105 
- Kan. 510, 10 A.L.R. 218. 

Ky.—Hawkins v. Midland Flour Mill¬ 
ing Co., 34 S.W.2d 439, 236 Ky. 
803. 

La.—Terrell v. Alexandria Auto Co., 
125 So. 757, 12 La.App. 625. 

Mich.—Chaney v. Lake Drive Garage, 
233 N.W. 602, 252 Mich. 412. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686. 

Mont.—Lewis v. Aronow, 251 P. 146, 
77 Mont. 348. 

N.Y.—Heimerdinger v. Sehnitzler, 
248 N.Y.S. 597, 231 App.Biv. 649. 
reversing 242 N.Y.S. 622, 136 Misc. 
814. 

Okl.—Cleveland v.. Mascha, 222 P. 
1008, 95 Okl. 22—Bower-Venus 

Grain Co. v. Norman Milling & 
Grain Co., 207 P. 297, 86 Okl. 152 
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—Cleveland v. Mascho, 175 P. 927, 
73 Okl. 277. ^ 

Tex.—Spaeth & Co. v. Bevering, Civ. 
App., 290 S.W. 802—Somerset Pipe 
Line Co. v. Pioneer Oil & Refining 
. Co., Civ.App., 289 S.W. 155—Bar- 
reda v- Milmo Nat. Bank, Civ.App., 
241 S.W. 743, affirmed. Com.App., 
252 S.W. 1038. 

W.Va.—Bell v. Wayne United Gas 
Co., 181 S.E. 609, 116 WWa. 280. 

17 C.J. p 497 note 98. 

Application for contractor’s bond 
Trade custom may be considered in 
construing ambiguous application for 
road contractor's bond.—Denny v. 
Carpenter Const. Co., 168 N.E. 242, 
91 Ind.App, 244. 

69, U.S.—^Eddy v. Northern SS. Co., 
D.C.Mich., 79 F. 361. 

17 C.J. p 497 note 99. 

70. Ind.—Lyon v, Lenon, 7 N.K 311, 
106 Ind. 567. 

17 C.J. p 497 note 1. 

71 , Ga.—Citizens’ & Southern Bank 
V. Union Warehouse & Compress 
Co., 122 ,S.E. 327, 157 Ga. 434, an¬ 
swers to certified questions con¬ 
formed to 122 S.E. 652, 32 Ga.App. 
85. 

IT C.J. p 49'7 note 2, 

72 . Okl.—Mason Motors Spirit Dis¬ 
tributing Co. V. Cosden, 231 P. 890, 
105 Okl. 244. 

‘ 17 C.J. p 498 note 7. 

I Description for, tax. purposes is 
construable with reference to cus¬ 
tom of using letters, characters, and 
abbreviations.—People v. Southern 
Gem Co*., 163 N.E. 825, 332 III- 370. 
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using those words in such a contract must be taken 
to have used them in their peculiar sense, and that 
sense may be fixed by parol evidence.'^^ The evi¬ 
dence is not incompetent because the words are in 
their ordinary meaning unambiguous, for the prin¬ 
ciple of admission is that words perfectly unambig¬ 
uous in their ordinary meaning are used by the 
parties in a different sense.'^^ In accordance with 
the rules pertaining to the requisites and validity of 
a custom, parol testimony will be admitted to ex¬ 
plain the meaning of a word other than that mean¬ 


ing generally accepted only when the proof shows 
a uniform use of the word in the particular business 
in a sense entirely different from its still generally 
prevailing signification, which peculiar use is so 
general that all persons dealing in respect to the 
subject must be presumed to have known and to 
have contracted with reference to such customary 
usage.As stated in § 30 infra, a custom or us¬ 
age is not allowed to control or vary the meaning 
of words when they have a definite legal significa¬ 
tion. 


73. U.S.—Lamborn v. Blattner, C.C 
A.Fla., 6 F.2d 435, certiorari denied 
Blattner v. Lamborn, 46 S.Ct. 24, 
269 US. 564, 70 L.Ed. 414—West¬ 
ern Petroleum Co. v. Tidal Gaso¬ 
line Co., C.C.A.Ill., 284 F. 82. 

Ala.—Ham Turpentine Co. v. Mizell, 
110 So. 372, 215 Ala. 143. 

Del-—Colvocoresses v. W. S. Wasser- 
man Co., 196 A. 181. 

Ga.—Taber Mill v Southern Brighton 
Mills, 175 S.B. 665, 49 Ga.App. 
390. 

Ill.—National Importing' & Trading 
Co. V, E, A. Bear & Co., 155 N.E. 
343, 324 Ill, 346, reversing 236 Ill. 
App. 426. 

Ind.—Herz Straw Co. v. Capitol Pa¬ 
per Co., 24 NE 2d 921. 

Mo.—Peters v. Fleming, 46 S.W.2d 
581, 584, 329 Mo. 870, citing Cor¬ 
pus Juris. 

N.M.—Smith V. Maljamar Oil Gas 
Corporation, 293 P. 967, 35 N.M. 
255. 

N.Y.—Mutual Chemical Co, of Amer¬ 
ica V. Harden, Orth & Hasting Co., 
139 N.E. 221, 235 N.Y. 145, re¬ 
versing 192 N.T.S. 671, 200 App. 
Div. 121—Jacob Lewit «Sc Son v. 
Lazell, 20'4 N.Y.S. 177, 122 Misc. 
412. 

Okl.—Daniel v. Pappas, 220 P. 355, 93 
. Okl. 165. 

Va.—Rosenberg v. Turner, 98 S.E. 
763, 124 Va. 769—Walker v. Gate¬ 
way Milling Co., 92 S.E. 826, 121 
Va. 217. 

Wash,—Gile v, Tsutakawa, 187 P. 

323, 109 Wash. 366. 

17 C.J. p 498 note 8. 

Particular terms so explaiued 

(1) "Arbitration in the usual 
manner."—In re Palmer & Pierce, 186 
N.YS. 369, 195 App.Div. 523. 

(2) ‘‘Architect's approval."—Gra- 
nette Products Co. v. Arthur H. Neu¬ 
mann & Co., 203 N.W. 935, 200 Iowa 
572, modified on other grounds 205 N. 
W. 205, 200 Iowa 572. 

(3) "Bale of cotton." 

Ala,’—Ellis V. Casey, 58 So. 724, 4 
Ala.App. 518. 

Ga.—Citizens’ & Southern Bank v. 
Union Warehouse & Compress Co., 
122 S.B. 327, 157 Ga. 434, answers 
to certified auestion§ conformed to 
122 S.E. 652, 32 Ga.App. 85— . 


Matthews v. American Textile Co., 

99 S.E. 308. 23 Ga.App. 675. 

(4) "Block," as used in maps and 
conveyances—Perris v. Emmons, 6 
P.2d 950, 214 Cal. 501. 

(5) "Bond."—Stone v. Bradbury, 14 
Me. 185. 

(6) “Borrowed money."—Murray v. 
Spencer, 24 Md. 520. 

(7) "Carload of corn.”—Pinch v. 
Branham, 114 So. 257, 148 Miss. 137. 

(8) "Carload of sugar.”—J. R. 
Harris & Co. v. P. E. Vallee & Co., 
116 S.E. 642, 29 Ga.App. 769. 

(0) "Clear," as applied to harness 
leather.—Santa Rosa-Vallejo Tan¬ 
ning Co. V. Charles Kronauer & Co., 
228 Ill.App. 236. 

(10) "Currency," as used in nego- 
liable instruments.—Pilmer v. Des 
Moines Branch State Bank, 16 Iowa 
321—17 C.J. p 499 note 13. 

(11) "Day work" in oil drilling 
contract—Smith v. Maljamar Oil & 
Gas Corporation, 293 P. 967, 35 N.M. 
255. 

(12) "Excavate," as used in a 
building contract.—Rosenberg v. 
Turner, 98 S.B. 763, 124 Va. 769. 

(13) "Factor."—Shoyer v. Edmund 
Wright-Ginsberg Co., 148 N.E. 328, 
240 N.Y. 223, modifying 206 N.Y.S. 
421, 210 App.Div, 145. 

(14) "P. o. b. boat.”—Yoshizumi 
V. Platt Produce Co., 185 P. 689, 43 
Cal.App. 673. 

(15) "Free from tin."—Electric 
Reduction Co. v. Colonial Steel Co., 
120 A. 116, 276 Pa. 181. 

(16) "Grade and count guaran¬ 
teed."—Way V. Kirkpatrick Lumber 
& Timber Co., 103 So. 94, 20 Ala.App. 
486. 

(17) “Handle," as used in the fruit 
and produce trade.—L. E. Fosgate 
Co. v. Spokane Valley Growers' Un¬ 
ion, 160 N.E. 297, 263 Mass. 15. 

(IS) “Overdrafts’’ m the cotton 
trade.^—Cleveland v. Mascho, 222 P. 
1008, 95 Okl, 22—Cleveland v. Mas¬ 
cho, 175 P. 927, 73 Okl. 277. 

(19) “Page."—Elder v. Eastwood, 
216 P. 542, 73 Colo. 489. 

(20) "P. m. loading."—Central ol 
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Georgia Ry. Co. v. George P. Greene 
& Co., 154 S.E. 809, 41 Ga.App. 794. 

(21) “Premises" in oil lease,—Ball- 
s-un V. Star Petroleum Co., 288 P. 
437, 105 Cal.App. 679. 

(22) "Return" in a written sale 
contract.—Jacob Lewit & Son v. La¬ 
zell, 204 N.Y.S. 177, 122 Misc. 412. 

(23) “Rigidly attached."—Calumet 
Constr. Co. v. Hoboken Bd. of Educa¬ 
tion, 76 A. 970, 78 N.J.Law 676. 

(24) “Subject to government reg¬ 
ulations."—Ismert-Hincke Milling 

Co. V. Mercuric Bros. Spaghetti Mfg. 
Co., Mo.App., 243 S.W. 408. 

(25) “Sugar in bags."—Minford v. 
Moore & McCormack Co., D.C.N.Y., 
285 F. 207, affirmed, C.C.A., 289 F 
1022. 

(26) "Tank car.”—Douglas & Mi¬ 
zell V. Ham Turpentine Co., 97 So. 
650. 210 Ala. ISO. 

(27) "Tank wagon price."—Sin¬ 
clair Refining Co. v. Refiners’ Oil Co., 
C.C.A.Ohio, 75 F.2d 851—Western 
Petroleum Co. v. Tidal Gasoline Co., 
C.C.AIIL, 284 F. 82. 

(28) "Thousand," as meaning 
something other than a thousand by 
count.—Brunold v. Gla.sscr, 53 N.Y.S. 
1021, 25 Misc. 285—17 C.J. p 499 note 
10. 

(29) “Wool wa.ste.”—Moore v. Foss 
& Co., D.C.Mass., 18 F.2d 635. 

(30) Other terms see 17 C.J. p 
498 note 8 [c]. 

74. U.S. — Alabama Chemical Co. v. 
International Agr. Corporation, C. 
C.A.Ala., 35 F.2d 907, certiorari de¬ 
nied 50 S.Ct. 240, 281 U.S. 727, 74 
L.Ed. 1144. 

Ariz^—Rio Grande Oil Co. v. Upton 
Oil Co., 266 P. 3, 33 Ariz. 474. 

Mo.—Landau Grocery Co. v. Hart, 
App., 223 S.W. 793. 

17 C.J, p 498 note 9. 

75 . Cal.—Shean v. Weeks, 169 P. 
231, 176 Cal 502. 

Minn.—Franklin Co-op. Creamery 
Ass’n v. Employers’ IJnbility As- 
sur. Corporation, 273 N.W. 809, 200 
Minn. 230. 

N.Y.—Heimordinger v. Schn I'tzJer, 

248 N.Y.S. 597, 231 App.Div. 649, 
reversing judgment 242 N.Y.S. 622, 
136 Misc. 814. 
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§ 25. - Technical Terms or Words Pecu¬ 

liar to Some Art, Calling, or Occupa¬ 
tion 

Technical terms or words peculiar to the sciences or 
arts, or to particular trades, professions, occupations, or 
localities, are explainable by parol evidence of usage. 

Words technical or ambiguous on their face, or 
foreign, or peculiar to the sciences or the arts, or 
to particular trades, professions, occupations, or lo¬ 
calities, are explainable where they are employed in 
written instruments by parol evidence of usage.'^® 
While it has been intimated that the office of usage 
to explain the meaning of the words should be con¬ 
fined to words which in common use have a recog¬ 
nized meaning but which have acquired a different 
significance in some trade or calling, and that terms 
having no meaning except a technical one should 
be proved by expert testimony,'^no such distinction 
has ever been recognized in the decisions, and us¬ 
age is always received to interpret the meaning of 
an unintelligible term, although it is purely techni¬ 
cal in nature. 


§ 26. - Adding Unexpressed Terms to 

Written Agreements 

Evidence of usage may be permitted to add tacitly 
implied incidents to a contract and to supply matters as 
to which the contract is silent. 

Evidence of-usage is allowed not only to explain 
but also to add tacitly implied incidents to the con¬ 
tract in addition to those which are actually ex¬ 
pressed and, where a contract is not in itself a 
complete expression of the intention of the parties, 
valid and known usages, if not inconsistent with the 
express terms, are admissible to supply matters as 
to which the contract is silent but, where a con¬ 
tract is clear and complete, new terms cannot be 
added by usage.^^ In applying the general rule 
above stated, usage is admissible to determine the 
proper mode of performance, for example, to 
fix the method of weighing or measuring,or the 
place at which a certain thing is to be done,^^ or 
the time when or within which an act is to be per- 
formed.^5 So, also, it is admissible to show such 
matters as when the contract was intended to be- 


76 . Ala.—Cortner v. Anderson, Clay¬ 
ton & Co., 144 So, 443, 225 Ala. 
575 —Johnson-Brown Co. v. Domi- 
ney Produce Co., 102 So. 606, 212 i 
Ala. 377. 

Ga.—JT. R. Harris & Co. v. P. E. 
Vallee & Co., 116 S.E. 642, 29 Ga. 
App. 769. 

Okl.—Mason Motors Spirit Distrib¬ 
uting Co. v. Cosden, 231 P. 890, 105 
Okl. 244—Cleveland v. Mascho, 222 
P. 1008, 95 Okl. 22—Cleveland v. 
Mascho, 175 P. 927, 73 Okl. 277. 

Or.—Hurst v. W. J. Lake & Co., 16 
P.2d 627, 630, 141 Or. 306, quoting 
Corpus Juris. 

Pa.—Franklin Sugar Refining Co. v. 
Ellsworth & Co., 3 Pa.Dist. & Co. 
681, 22 Luz.Leg.Reg. 207—Frank¬ 

lin Sugar Refining Co. v. David 
Spruks Go., 3 Pa.Dist. & Co. 87. 

17 C.J. p 499 note 19. 

Particular terms so construed 

(1) “Candling.”—Hubbard v. Rock- 
away Lunch Co., 225 N.Y.S. 638, 131 
Misc. 53. 

(2) “Engineer's help.”—Connelly 
V. Parkes, 255 S.W. 22, 160 Ark. 
496. 

(3) “Saw timber.”—Smith v. 
Smith, Tex.Civ.App., 234 S.W. 419, 
dismissed for want of jurisdiction. 

(4) “Subject to the usual over¬ 
flow clause,” as used in a farm 
lease.—Batton v. Jones, 268 S.W. 857, 
167 Ark. 478. 

(5) Other terms see 17 C.J. p 499 
note 19 [a]. 

77 . N.Y.—Atkinson V. Truesdell, 127 
H.E. 844, 127 N.Y. 230. 

17 C.J. p 499 note 20. 

78 . N.C.—Long v. Davidson, 7 S.E. 
758, 101 N.C. 170. 

25 C.J.S.-8 


Pa.—Guillon v. Earnshaw, 32 A. 545, 
169 Pa. 463—Franklin Sugar Re¬ 
fining Co. V. David Spruks Co., 3 
Pa.Dist. & Co. 87. 

17 C.J. p 499 note 21. 

79 . Cal.—Schumann v. California 
Cotton Credit Corporation, 286 P. 
1068, 105 CaLApp. 136. 

N.Y.—Cassin v. Stillman-Delehanty- 
Ferris Co., 172 N.Y.S. 754, 185 App. 
Div. 63. 

N.C.—Cohoon v. Harrell, 103 S.E. 906, 
180 N.C. 39. 

Tex—Martin v. Law, Civ.App., 290 
S.W. 261. 

Wis.—Scaramelli & Co. v, Courteen 
Seed Co., 217 N.W. 298, 194 Wis. 
520. 

17 C.J. p 499 note 22. 

80. Cal.—Pray v. Trower Lumber 

Co., 281 P. 1036, 101 Cal.App. 

482. 

Kan.—Degnan v. Young Bros. Cattle 
Co., 103 P.2d 918, 152 Kan. 250. 
Mass.—Nickel v, Zeitz, 154 N.E. 769, 
258 Mass. 282. 

N.Y.—Ragette v. R. C. Maxwell Co., 
177 N.Y.S. 225, 188 App.Div. 715. 
Tex.—Dallas Cotton Mills v. Hugu- 
ley, Civ.App., 230 S.W. 432. 

17 C.J. p 500 note 23. 

Credit memorandum 

Custom among dealers that only 
one credit memorandum could apply 
on price of new car is admissible to 
supplement incomplete memorandum. 
—Rich-Garrison Motor Co. v. Hicks, 
160 S.E. 547, 43 Ga.App. 834. 

81. TJ.S.—The West Eldara, C.C.A. 
N„Y., 104 F.2d 670, modifying 101 
P.2d 45, certiorari denied McAl¬ 
lister Towing & Transportation Co. 
V. American Diamond Lines, 60 
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S.Ct. 144, SOS U.S. 607, 84 L.Bd. 
507. 

Ark.—American Agricultural Chemi¬ 
cal Co. V. Bond, 6 S.W.2d 2, 177 
Ark. 164. 

Ind.—City Dairy Co. v. Uservo, Inc., 
199 N.E. 457, 101 Ind.App. 375. 

Mass.—Brand v. Sterling Motor Car 
Co., 144 N.E. 79, 249 Mass. 318. 

Ohio.—Williams-Donahue Co. v. Fel- 
ty, 21 Ohio N.P.,N.S., 233. 

Okl.—Mason Motors Spirit Distribut¬ 
ing Co. V. Cosden, 231 P. 890, 105 
Okl. 244—Kneeland v. Hetzel, 22*9 
P. 218, 103 Okl. 3—Number One 
Oil Co. V. Wilcox, 219 P. 132, 95- 
Okl. 227. 

Tex.—Xray Gas Co. v. Lone Star 
Gas Co., Civ.App., 139 S.W.2d 142, 
error granted—Dallas Cotton Mills 
V. Huguley, Civ.App., 230 S.W. 432. 

17 C.J. p 500 note 24. 

82. U.S.—Luckenbach v- Five Hun¬ 
dred Tons, More or Less, of Scrap 
Iron, D.C.Pa., 213 F. 670. 

17 C.J. p 501 note 25- 

83. Colo.—Bradbury v. Butler, 29 P. 
463, 1 Colo.App. 430. 

Mich.—Walker v. Syms, 76 N.W. 320. 
118 Mich. 188. 

17 C.J. p 501 note 26. 

84. U.S.—Donnell v. Amoskeag Mfg. 
Co., N. H., 118 F. 10, 55 C.C.A. 178 
— Hewlett V. Burrell, N.Y., 105 P. 
80, 44 C.C.A. 362. 

17 C.J. p 501 note 27. 

85. U.S.—Wolfe V. Texas Co., C.C.A. 
Okl., 83 F.2d 425, certiorari denied 
57 S.Ct. 15, 299 U.S. 553, 81 L.Ed. 
407. 

Tex.—Dallas Cotton Mills v. Hugu¬ 
ley, Civ.App., 230 S.W. 432. 

17 C.J. p 501 note 28. 
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me effective,^® or how long it was intended to 
itinue in force, or what amount of compensa- 
n is due thereunder.^^ 

1 , 

17, - Particular Contracts 

a. Contracts for carriage 

b. Insurance contracts 

c. Principal and agent contracts 

d. Sales contracts 

e. Service or employment contracts 

f. Wo k and material contracts; build- 

i X construction contracts 

Contract.* 3r Carriage 

;ustom or us may become a part of a contract of 
iage and m< / »e used to explain the meaning of 
i of lading, ^narter parties, and shipping contracts. 

A. well-known and long established custom may 
come a part of the contract of carriage,^^ and 
idence of usage may be admitted to explain the 
eaning of bills of lading and shipping contracts.^® 
vidence of usage may be resorted to to explain 
barter parties and maritime contracts of like char- 
cter.^i Evidence of a custom to present bills for 
vharfage as soon as the vessel arrives is admissible 
0 establish what the intention of the parties was 
as to the time when such bills were due .^2 Sq^ if 
the charter of a railroad company provides that the 
company may charge certain rates for the trans¬ 
portation of 'heavy articles,” and other rates on 
"articles of measurement,” the custom prevailing at 
the time the charter was granted must decide to 
which class an article belongs.A custom or usage 


known to the shipper, as to the manner or method 
of transportation, will be binding on the parties as 
a part of the contract of shipment, when not con¬ 
trary to its terms.^^ 

As stated in § 30 infra, evidence of custom or 
usage may not be introduced to vary the express 
terms of bills of lading, charter parties, or contracts 
of carriage generally. 

h. Insurance Contracts 

An insurance contract or policy is to be construed 
with reference to the usages or customs of the mercan¬ 
tile world or of the trade or business respecting which it 
was issued. 

An insurance contract or policy is to be construed 
with reference to the usages or customs of the mer¬ 
cantile world or of the trade or business respecting 
which it was issued, and words and expressions 
used therein may be thus explained but evidence 
of usage is not admissible to vary the settled legal 
meaning of the terms employed,^® nor to vary the 
terms of an unambiguous contract or policy, see in¬ 
fra § 30. 

Fire insurance. Customs or usages of trade may 
be taken into account in construing a fire insurance 
contract or policy,®'^ and, when a word is used in a 
technical or peculiar sense, as applicable to any 
trade or branch of business insured or to any par¬ 
ticular class of people, it is proper to receive evi¬ 
dence of usage to explain and illustrate it.^^ Local 
customs or usages in a particular city cannot be 
resorted to in the construction of a policy made else¬ 
where,^^ unless both parties knew of such usage and 


80 . Or.—Cleveland Oil & Paint Mfg:. 
Co. V. Norwich. Union F. Ins. Soc., 
65 P. 435, 34 Or. 228. 

17 C.J. p 601 note 29. 

87 , Ill.—Leavitt v. Kennicott, 41 N. 
F, 737, 157 Ill. 235, reversing 54 
IlLApp. 633. 

17 C.J. p 501 note 30. 

88 . Ohio.—^Dethloff V. Starhuck, 155 
N.F. 562, 116 Ohio St. 29. 

Tex.—Pryor & Wilson v. Moody, Civ. 
App., 49 S.W.2d 606—Roman v. 
Cioldberg-, Civ.App., 3 S.W.2d 482, 

. error dismissed—Martin v. Law, 
Clv.App., 290 S.W. 261—McNabb v. 
Woolfolk, Civ.App., 240 S.W. 1043, 
disnxissed for want of jurisdiction. 
17 C.L p 501 note 31. 

88 . Mo.—Bradford v. Hines, 227 S- 
‘ W. 889, 206 Mo.App. 582. 

N.C.—Norfolk & S. R. Co. v. Alber- 
niarle Fertilizer Co., 124 S.E. 127, 
18s N.C. 137. 

Or.^Green Mountain Log Co. v. Co- 
lutnbia & N. R. R. R., 30 P.2d 1047, 
146 Or. 461—Green Mountain Log 
Co. V. Columbia & N. R. R. R., 16 
P.2d 1106, 141 Or. 188. 

Wis.—Stephens v. Chicago & N. W. 


Ry. Co., 227 N.W. 875, 200 Wls. 
181. 

80. U.S.—The Marianne, D.C.La., 24 
F.Supp. 786. 

Ark.—Bush v. Southern Grocery Co., 
208 S.W. 299, 137 Ark. 262. 

Colo.—Atchison, T. & S. F. Ry. Co. 
V. Colorado Alfalfa Mill & Power 
Co., 184 P. 373, 67 Colo. 307. 

Pa.—O. Wilbur & Sons, Inc., v. 

Lamborn, 30 Pa.Dist. 444. 

17 C.J. p 507 note 29. 

Route of vessel 

Where ocean bills of lading con¬ 
tain no statement of regular route 
of vessel, resort may be had to ex¬ 
trinsic evidence to establish proof 
of custom and to ascertain the mean¬ 
ing to be accorded to indorsements on 
bills of lading.—The Marianne, D.C. 
La., 24 F.Supp. 786. 

91. U.S.—Luckenhach v. 500 Tons, 
More or Less, of Scrap Iron, D.C. 
Pa;, 213 F. 670—Continental Coal 
Co. V. Birdsall, Md., 108 F. 882, 48 
C.C.A. 124. 

17 C.J. p 508 note 30. 

92. La.—^Aiken v. Eager, 36 La.Ann. 
667. 


93. S.C.—Bonham v. Charlotte, C. & 
A. R. Co., 13 S.C. 267. 

94. Mont.—X^arham v. Chicago, M. 
& St. P. Ry. Co., 189 I^. 227,' 57 
Mont. 492. 

10 C.J. p 211 note 32. 

95. U.S.—National Union Fire Ins. 
Co. of Pittsburgh, Pa. v. Califor¬ 
nia Cotton Credit Corporation, C, 
C.A.Cal.. 76 F.2d 279. 

Mass,—Williams v. Mannheim Ins. 

Co., 130 N.E. 45, 237 Mass. 477. 
Tex.—Fidelity Union Fire Ins. Co. 
V. Ballew-Satterfield Co., Civ.App., 
10 S.W.2d 163. 

17 C.J. p 483 note 69, p 506 note 4. 
98. U.S.—Ocean S.S. Co. v. Hiltna 
Ins. Co,, D.C.Ga., 121 F. 882, 885. 

17 C.J, p 506 note 5. 

97- Ga.—Todd v. German-American 
Ins. Co., 69 S.E. 94, 2 Ga.App. 
789. 

26 C.J. p 78 note 73. 

98. Mich.—Barker v. Citizens' Mut. 
P. Ins. Co., 99 N.W. 866 , 136 Mich. 
626. 

17 C.J. p 507 note 28. 

99. U.S.—Insurance Co. of North 
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contracted with reference to it.^ 

Marine insurance. In accordance with the gen¬ 
eral rule, a contract or policy of marine insurance 
must be construed with relation to the general and 
established customs of the particular trade or busi¬ 
ness with reference to which the insurance has been 
effected.^ If geographical terms are used in a pol¬ 
icy, it may be shown that the meaning put on them 
by mercantile men is dii¥erent from their common 
meaning as given in books.^ 

c. Principal and Agent Contracts 

Usage and custom may be admitted to interpret con¬ 
tracts arising from or creating the relation of agency 
or to explain matters pertaining thereto. 

Under the general rules already considered, us¬ 
age and custom may be admitted to interpret con¬ 


tracts arising from or creating the relation of agen¬ 
cy/ or to explain matters pertaining thereto.^ 

d. Sales Contracts 

Evidence of usage or custom is admissible to aid in 
the interpretation of a contract of sale, but not to add 
new terms to a complete contract. 

Evidence of a usage or custom of trade may be 
admitted to aid in the interpretation of a contract 
of sale/ but not to vary or contradict its express 
terms, see infra § 30, and, where a sales contract is 
clear and complete, new terms cannot be added by 
usage."^ The meaning of technical terms, or of 
words not in themselves technical except when used 
in a particular trade, has been explained by evi¬ 
dence of usage in cases where the question was one 
of quality or of description,^ quantity, terms, and 


America v. Hibernia Ins. Co., La., 
11 S.Ct 909, 140 U.S. 565, 35 L.Ed. 
517. 

26 C.J. p 79 note 77. 

1, N.T.—Cook V. Loew, 69 N.Y.S. 
614, 34 Misc. 276. 

2 . U.S.—Hazleton v. Manhattan 

Ins. Co., D.C.Ill., 12 F, 159, 11 Biss. 
210—^Hancox v. Fishing- Ins. Co., 

C. C.Mass., 11 F.Cas.No.6,013, 3 

Sumn. 132—Hearn v. New England 
Mut. Marine Ins. Co., C.C.Mass., 11 
F.Cas.No.6,301, 3 Cliff. 318—Rogers 
v. Mechanics’ Ins. Co., Orphans’ Ct. 

D. a, 20 F.Cas.No.12,016, 1 Story 
603—Tidmarsh v. Washington Fire 
& Marine Ins. Co., C.C.Mass., 23 F. 
Cas.No.14,024, 4 Mason 439—Win-1 
throp V. Union Ins. Co., Pa., 30 F.! 
Cas.No.17.901, 2 Wash.C.C. 7. 

Ala.—Mobile Marine Dock & Mutual 
Ins. Co. V. McMillan & Son, 27 Ala. 
77—Fulton Ins. Co. v, Milner Tins¬ 
ley & Co., 23 Ala. 420. 

Me.—Cobb v. Lime Rock Fire & Ma¬ 
rine Ins. Co., 58 Me. 326. 

Md.—^Allegre v. Maryland Ins. Co., 6 
Harr. & J. 408, 14 Am.D. 289. 
Mass.—Koshland v. Columbia Ins. 
Co., 130 N.E. 41,‘237 Mass. 467— 
Macy V. Whaling Ins. Co., 9 Mete.' 
354. 

N.Y.—McCall V. Sun Mut. Ins. Co., 
66 N.Y. 505, reversing McColl v. 
Sun Mut. Ins. Cb., 39 N.Y.Super. 
330 —Fabbri v. Phoenix Ins. Co., 55 
N.Y. 129—Block v. Columbian Ins. 
Co., 42 N.Y. 393, affirming 26 N. 
Y.Super. 296. 

Tex.—Orient Mut. Ins. Co. v. J. Rey- 
mershoffer’s Sons, 56 Tex. 234. 
Wis.—Johnson v. Northwestern Nat. 

Ins. Ce., 39 Wis. 87. 

17 C.J. p 606 note 6—38 C.X p 1179 
note 84. 

Terms explained 

(1) Bundles of rods, considered as 
‘‘bar-iron."—Evans v. Commercial 
Mut. Ins. Co., 6 R.I. 47. 

(2) Live stock, as comprehended 
within the term “cargo."—^Allegre 


V. Maryland Ins. Co., 2 Gill & J., Md., , 
136, 20 Am.D. 424, 6 Harr. & J. 408, 1 
14 Am.D. 289. ; 

(3) “Loading offshore,’’ as includ¬ 
ing loading at a bridge pier.—John¬ 
son V. Northwestern, Nat. Ins. Co., 
39 Wis. 87. 

(4) “Outfit’’ of a whaler, as cov¬ 
ering a quarter of the catchings.— 
Macy V. Whaling Ins. Co., 9 Mete., 
Mass., 354. 

(5) “Port-risk."—Nelson v. Sun 
Mut. Ins. Co., 71 N.Y. 453. 

(6) “Proceeds," as including the 
identical goods insured if brought 
back on the return voyage.—Dow v. 
Whetten, 8 Wend., N.Y., 160. 

(7) “Roots," as limited to such 
as are perishable in their nature, as 
beets and other garden roots, not in¬ 
cluding sarsaparilla.—Coit v. Com¬ 
mercial Ins. Co., 7 Johns., N.Y., 385, 

5 Am.D. 282—Baker v. Ludlow, 2 
Johns.Cas., N.Y., 289. 

(8) “Sea-letter."—Sleght v. Rhine¬ 
lander, 1 Johns., N.Y., 192, reversed 
on other grounds 2 Johns. 531. 

(9) “Skins," as including furs.— 
Astor V. Union Ins. Co., 7 Cow., N.Y., 
202 . 

(10) “Whaling voyage," as includ¬ 
ing the taking of sea elephants on 
the beaches of islands and coasts as 
well as the catching of whales wher¬ 
ever found.—^Child v. Sun Mut. Ins. 
Co., 6 N.Y.Super. 26. 

3. Ala.—Mobile Mar., etc.. Ins. Co. 
V. McMillan, 27 Ala. 77. 

Me.—Cobb v. Lime Rock P. & M. Ins. 

Co., 58 Me. 326. 

17 C.J. p 507 note 27. 

4 . Cal.—Taylor v. Educational 

Broadcasting Corporation, 94 P.2d 
377, 34 Cal.App.2d 680. 

Tex.—^Easley v. Continental Casualty 
' Co., Com.App., 296 S.W. 487. re¬ 
versing Continental Casualty Co. 
V. Easley, Civ.App., 290 S.W. 251. 
17 C.J. p 506 note 96. 
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'‘Agent" in piano trade 

Evidence is admissible to show 
that the word “agent" in the piano 
trade includes those who buy and 
sell pianos on their own account.— 
Whittemore v. Weiss, 33 Mich. 348. 

5. Ill.—Nathanson v. John Hancock 
Mut. Life Ins. Co., 283 Ill.App. 424. 

6. U.S.—Central Commercial Co. v. 
Jones-Dusenbury Co., Ill., 251 P. 
13, 163 C.C.A. 263. 

Cal.—Hind v. Oriental Products Co., 
235 P. 438, 195 Cal. 655. 

Ill.—National Importing & Trading 
Co. v. E. A. Bear & Co., 155 N.E. 
343, 324 Ill. 346, reversing 236 Ill. 
App. 426—^El Reno Wholesale Gro¬ 
cery Co. V. Stocking, 215 Ill.App. 
393, affirmed, 127 N.E. 642, 293 Ill. 
494. 

Ind.—Interstate Motor Freight Sys¬ 
tem V. Gasoline Equipment Co., 
App., 24 N.E.2d 418. 

Or.—Haynes v. Douglas Fir Ex¬ 
ploitation & Export Co., 90 P.2d 
207, 161 Or. 538, rehearing denied 
90 P.2d 761, 161 Or. 538. 

Wash.—Northern Grain Warehouse 
Co. V. Northwest Trading Co., 201 
P. 903, 117 Wash. 422; affirmed 
204 P. 202, 117 Wash. 422. 

Wis.—Dieck v. Oconto Co., 180 N.W. 

932, 173 Wi^. 156. 

Sale of gold “short" 

Usage IS admissible to show that 
a contract for the sale of gold 
“short" means a sale of that which 
the seller does not at the time have, 
but which he expects to be able to 
purchase at a lower price.—^Apple- 
nian v. Fisher, 34 Md. 540. 

7. Mass.—Rosenbush v. Learned, 
136 N.E. 341, 242 Mass. 297, 

Tex.—^Xray Gas Co. v. Lone Star 
Gas Co., Civ.App., 139 S.W.2d 142, 
error granted. 

8. U.S.—Straesser-Arnold Co. v. 
Franklin Sugar Refining Co., C.C. 
A.I11., 8 F.2d 601, certiorari denied 
46 S.Ct. 208, 270 U.S. 642, 70 L.Ed. 
776—Kockos v. C. Ttoh & Co., GC. 
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price,9 weig:ht,iO measurement,and time^^ or Evidence of usag:e is admissible to explain a writ- 

place'^3 of delivery. contract of service and attach incidents there- 

to.^^ So, in case of doubt, usage is admissible to 

e. Service or Employment Contracts interpret terms relating- to compensation, duties 

, . ^ of the employee,and the term of the employ- 

Evidence of usage is admissible to explain a written ._ 

contract of service and attach incidents thereto. ment. * 


A.Cal., 288 F. 557—Brown & Hack- | 
ney v. Rushville Furniture Co., C. 
aA.Ind., 285 F. 376. 

Cal.—Morton v. Albers Bros. Milling 
Co., 276 P. 383, 98 Cal.App. 75. 
K.Y.—Meslbov, Glinert & Levy v. 
Cohen Bros. Mfg. Co., 157 N.E. 
148, 245 N.Y. 305, afarming 217 N. 
Y.S. 870, 218 App.Div. 142. 

17 C.J. p 503 note 40. 
tTsages admitted 

(1) That the words "'with all 
faults,” in a contract for the sale of 
hides, mean all that are not incon¬ 
sistent with the identity of the 
goods.—^Whitney v. Boardman, 118 
Mass. 242. 

(2) That “gas-fixtures” in a con¬ 
tract did not include meters .— 
Downs v. Sprague, 1 Ahb.Dec., N.Y., 
550, 2 Keyes 57. 

(3) That a certain glass is known 
in the market as “German cylinder 
glass.”—Mixer v. Coburn, 11 Mete., 
Mass., 559, 45 Am.D. 230. 

(4) Meaning of “ex boats Spencer 
and Galt,” in a contract for “two 
boat loads western mixed corn, in 
Barber’s stores, Clinton wharf ex 
boats Spencer and Galt.”—Hay v, 
Leigh, 48 Barb., N.Y., 393—17 C.J. 
p 504 note 62. 

(5) In an action to recover for 
“40-inch voile and voile Francais,” 
evidence was properly admitted of a 
universal custom among dealers to 
mark voiles as of width of the orig¬ 
inal gray cloth, and not of the width 
they assume after being mercerized, 
which process causes a shrinkage in 
width of from one and a half to two 
inches.—Warner-Godfrey Co. v. 
Sheinman, 116 A. 671, 273 Pa. 105. 

9. H.S.—Straesser-Arnold Co. v. 
Franklin Sugar Heflning Co., C.C. 
A.IIL, S P.2d 601, certiorari denied 
46 S.Ct. 208, 270 U.S. 642, 70 L. 
Ed. 776. 

Ala.—Maxwell Planting Co. v. A. P. 
Loveman & Co., 102 So. 45, 212 
Ala. 228. 

N.Y.—McCarthy v. Krebs Pigment & 
Chemical Co., 198 N.Y.S. 545, 204 
App.Div. 501, reversing, 194 N.Y. 
S. 138, 118 Misc. 566. 

Pa.—H. O. Wilbur & Sons, Inc. v. 

Lamborn, 30 Pa.Dist. 444. 

17 C.J. p 503 note 47, p 504 note 73. 
Usages relative to terms and price 
admitted 

(1) Usage that the words “net 
balance” mean the balance of the 
proceeds after deducting the expens¬ 
es incident to the sale.—Evans v. 
Wain, 71 Pa. 69. 


(2) Usage that the word “terms 
case” in a bill of goods imply that a 
discount would he made if it was 
paid in six months.—George v. Joy, 
19 N.H. 544. 

(3) Usage that, where goods are 
sold to a broker at a certain price 
“cash,” a discount is allowed.—Dru¬ 
ry V. Young, 58 Md. 546, 42 Am.R. 
343. 

(4) Usage that, on a note payable 
in cotton yarn, at “wholesale factory 
prices,” a certain discount is al¬ 
lowed by manufacturers and dealers. 
—^Avery v. Stewart, 2 Conn. 69, 7 
Am.D. 20. 

(5) Usage that on a sale “on note 
with approved security” negotiable 
notes are meant.—Frum v. Keeney, 
80 N.W. 507, 109 Iowa 393. 

(6) Meaning of “six per cent off 
for cash.”—-Linsley v. Lovely, 26 Vt. 
123. 

(7) Meaning of “on approval.”— 
Smith V. Clews, 21 N.E. 160, 114 N. 
Y. 190, 11 Am.S.R. 627, 4 L.R.A. 392. 

(8) Meaning of “on freight.”— 
Cutwater v. Nelso-n, 20 Barb., N.Y., 
29. 

10. Mo.—Jacobs V. Danciger, 41 S. 
W.2d 389, 328 Mo. 458, 77 A.L.R. 
1237, certiorari denied Dancigor v. 
Jacobs, 52 S.Ct. 130, 284 U.S. 675, 
76 L.Ed. 571. 

17 C.J. p 497 note 5. 

Usages admitted 

(1) The manner of weighing pa¬ 
per in the paper trade.—Everitt v. 
Indiana Paper Co., 57 N.E, 281, 25 
Ind.App. 287. 

(2) That ten ounces of silk thread 
signified between dealers not a full 
pound but a trade pound.—Baer v. 
Glaser, 90 Mo.App. 289. 

11 . Minn.—Hayday v. Hammermill 
Paper Co., 237 N.W. 600, 184 Minn. 
8 . 

17 C.J. p 497 note 6. 

Terms construed 

(1) Where a contract called for 
“sixty thousand cubic feet square 
white oak lumber,” a custom in the 
market to reject fractions of a foot 
in its measurement was held to be 
admissible.—Merick v. McNally, 26 
Mich. 374—17 C.J. p 504 note 48. 

(2) Usage has defined a “cord of 
wood” to mean one hundred and 
twenty-eight cubic feet.—Kennedy v. 
Oswego & S. R. Co., 67 Barb., N.Y., 
169—17 C..J. p 504 note 50.‘ 

12 . Ala,—Moss V. Gulf States Steel 
Corporation, 140 S6. 402, 224 Ala. 

■ 430. 


G^..—Producers’ Co. v. Empire Cot¬ 
ton Oil Co., 104 S.E. 25, 25 Ga.App. 
486. 

Terms construed 

(1) “Buyer’s option.”—Hackett v. 
Smith, 4 Wkly.N.C., Pa., 475. 

(2) “Immediate delivery.”—Neldon 
V. Smith, 36 N.J.Law 14S. 

(3) “Season,” in a contract for the 
delivery of grain means “the coming 
season.”—Myers v. Walker, 24 Ill 
133. 

(4) Where goods were “to be tak¬ 
en by” a certain time, custom is ad¬ 
missible to show that these words 
meant as the purchaser might from 
time to time specifically order, and 
that, if all were not or’dered within 
the time specified, it was customary 
to send the purchaser a bill for the 
balance, and to hold such balance 
subject to his order for a reasonable 
time. 

N.Y.—Atkinson v. Triiesdell, 27 N.E. 
844, 127 N.Y. 230, affirming 57 N. 
T.Super. 226, 6 N.Y.S. 509. 

Ohio.—WiWiams-Donahue Co. v. Fel- 
ty, 21 Ohio N.P., N.S., 233. 

13. Cal.—Meyer v. Sullivan, 181 P. 
847, 40 Cal.App. 723. 

Ga.—Harley Plardware Co. v. Harry 
S. Lafond Co., 112 S.E. 394, 28 Ga. 
App. 584. 

Or.—Haynes v. Douglas Fir Ex¬ 
ploitation & Export Co., 90 P.2d 
761, denying rehearing 90 P.2d 207. 

14 . Ala.—Mallory S. S. Co. v. Dru- 
han, 84 So. 874, 17 Ala.App. 365. 

Cal.—Beeks v. W. Ross Campbell 
Co., 24 P.2d 891, 133 Cal.App. 744. 
Ga.—Regents of University System 
of Georgia v. Blanton, 176 S.E. 
673, 49 Ga.App, 602, followed in 
Regents of University System of 
Georgia, v. Woodward, 176 S.E. 
677, 49 Ga.App. 608. 

N.Y.—Lord v. Endicott-Johnson Cor¬ 
poration, 246 N.Y.S. 377, 231 App. 
Div. 1—Helburn v. Dawson, 200 
N.Y.S. 281. 

17 C.J. p 606 note 3. 

15 . Md.—Himmel v. Levinstein, 103 
A. 848, 132 Md. 317. 

Or.—Waddell v. Tavares, 268 P. 742, 
124 Or. 610. 

17 C.J. p 497 note 4. 

16 . Ark.—-Alexander v. Williams- 
Echols Dry Goods Co., 256 S.W. 
55, 161 Ark. 363. 

17. La.—Fletcher v. Crichton, 162 
So. 435, affirming 159 So. 442, and 
annulled on other grounds 164 So. 
441, 183 La. 651. 

N.Y.—Wnson V. Hitchcock, 174 N.Y. 
s: 673. 
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f. Work and Material Contracts; Building and 
Construction Contracts 

Contracts for work to be performed and materials to 
be furnished may be construed by reference to usage or 
custom. 

Contracts for work to be performed and materials 
to be furnished may be construed by reference to 
usage or custom.^^ For example, evidence of usage 
or custom is admissible - as to the measurement of 
brickwork,stonework,plastering,grading and 
filling,22 excavation, 23 or brick pavingas to the 
performance of contracts for grinding sugar,25 or 
for cutting,26 hauling,27 sawing,2S or towing29 logs 
or lumber; for the installation of electrical equip¬ 


ment for the manufacture of goods or for 
drilling wells;22 as to payment in building or con¬ 
struction projects,23 erecting steel work,^^ or for 
clearing land.25 So the custom of a- printing office 
in correcting proof may be shown.36 

§ 28. - Interpretation of Deeds 

Evidence of usage may be admissible in the interpre¬ 
tation of deeds. 

Usage is admissible to explain the language of a 
deed27 when ambiguous or equivocal.^S The form 
of deeds is also a matter of usage.^^ A purchaser 
under a land contract that does not specify what 
sort of deed he is entitled to may demand a deed 


IS- Ill.—Rasmussen v. Nelson, 217 
Ill.App. 209. 

Tex.—A; P. Day Const. Co. v. Hub¬ 
bard, Com.App., 141 S.W.2d 945, 
reversing, Civ.App., 122 S.W.2d 
698. 

17 C.J. p 504 note 74. 

Failure to specify roof in ■building’ 
contract 

Where a contract for the erection 
of a building specifies the dimen¬ 
sions of the walls, floors, etc., but 
says nothing about the roof, it may 
be shown by evidence of the custom 
of the trade that such a contract 
did not call for a tin roof, or indeed 
for any roof.—Reynolds v. Jordan, 
6 Cal. lOS. 

Interpretation of terms 

(1) A contract requiring “brick to 
be laid close, and joints thoroughly 
flushed with mortar” may be con¬ 
trolled by a custom among brick¬ 
layers of the locality which gives 
meaning to the term “flushed.”— 
Laycock v. Parker, 79 N.W. 327, 103 
Wis. 161. 

(2) Evidence of usage has been 
received to prove the meaning of 
“hard-pan” in a contract to make ex¬ 
cavations. 

N.H.—Currier v, Boston & M. R. Co., 
34 N.H. 498. 

N.Y.—Dickinson v. Poughkeepsie 
Water Comrs., 2 Hun 615—Dubois 
V. Delaware, & Hudson Canal Co., 
12 Wend. 334, afiirmed 15 Wend. 
871. 

(3) Custom is admissible to show 
that, under a contract to build a 
“drawbridge,” it is the common un¬ 
derstanding among persons skilled 
in bridge building that the bridge 
should be so constructed as to be 
easily turned in two or three min- 
■utes by one man.—Florida R. Co. v. 
Smith, Fla., 21 Wall. 255, 22 L.Ed. 
513. 

(4) Evidence of usage has been 
a,dmitted to explain the terms “bus¬ 
iness card,” “advertising chart,” and 
the word “published,” in an agree¬ 
ment to pay another a certain sum 
■“for inserting business card in^ two 


hundred copies of his advertising 
chart, to be paid when the chart is 
published.”—Stoops v. Smith, 100 
Mass. 63, 1 Am.R. 85, 97 Am.D. 76. 

17 C.J. p 505 note 94. 

19. Mich.—Walker v. Syms, 76 N. 
W. 320, 118 Mich. 183. 

17 C.J. p 504 note 75. 

20 . Ind.—Plato V. Carson, 137 N.E. 
192, 79 Ind.App. 340. 

Iowa.—Loftus V. Riley, 50 N.W. 17, 
83 Iowa 503. 

17 C.J. p 497 note 6 [b], p 505 note 
76. 

21 . N.T.—Walls V. Bailey, 49 N.T. 
464, 10 Am.R. 407. 

22. U.S.—Collins v. U. S., 34 Ct.Cl. 
294. 

23 . Mo.—Stover v. Springfield, 152 
S.W. 122, 167 Mo.App. 328. 

24 . Mo.—Cole V. Skrainka, 37 Mo. 
App. 427. 

Pa.—Pittsburgh v. O’Neill, 1 Pa. 342, 
apparently overruling Jordan v. 
Meredith, 3 Yeates 318, 2 Am.D 
373. 

25. Porto Rico.—Lorenzo v. Sugar 
Co., 5 Porto Rico Fed. 96. 

26. Ky.—Thomas v. Charles, 119 S. 
W. 752. 

N.C.—McKinney v. Matthews, 82 S. 
E. 1036, 166 N.C. 576. 

27 . Mich.'—^Kieldsen v, Wilson, 43 
N.W. 1054, 77 Mich. 45. 

Wash.—Bishop v. T. Ryan Const. 
Co., 180 P. 126, 106^Wash. 254. 

28 . N.Y.—^Harris v. Rathbun, 2 Abb. 
Dec. 326, 2 Keyes, 312. 

, N.C.—Cohoon v. Harrell, 103 S.E. 
906, 180 N.C. 39. 

;29. Mich.—Karwick v. Pickands, 137 
, N.W. 219, 171 Mich. 463—McLean! 
V. Sandusky Lumber & Box Co., 
125 N.W. 31, 160 Mich. 324. 

30 . Or.—PaldaniuS v. Strauss, 198 
P. 253, 100 Or. 497. 

31. N.Y.—Oswego Falls Pulp & 

' Paper Co. v. Stecker Lith. Co., 109 

' N.E. 92, 215 N.Y. 98, L.R.A.1916B 
1257, affirming 140 N.Y.S. 1134, 

, 155 App.Diy. 941. 
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32. Ill.—^Amsler v, Bruner, 173 Ill. 
App. 337, 345. 

La.—McCann & Harper Drilling Co. 

V. Busch-Everett Co., 60 So. 605, 
131 La. 888. 

33. XJ.S.—Rae v. City of Reading, 
D.C.Pa., 24 F.Supp. 566, affirmed, 
C.C.A., City of Reading v. Rae, 106 
F.2d 458, certiorari denied 60 S.Ct. 
145, 308 U.S. 607, 84 L.Ed. 508. 

Ark.—National Lumber & Creosot- 
ing Co. V. Mullins, 59 S.W.2d 493, 
187 Ark. 270. 

Iowa.—Kelsey v. Puckett, 200 N.W. 
421, 198 Iowa 839. 

Pa.—Wright Bros. v. Cuppels, 33 
Luz.L.Reg. 433. 

Charge for overtime 

Where by a building contract 
plaintiff agreed to make certain al¬ 
terations and repairs on defendant’s 
house, for which the latter agreed to 
pay a certain amount “per day” for 
each man employed, it was held com¬ 
petent to show a usage among car¬ 
penters that ten hours constituted 
a “day’s work, and that he was en¬ 
titled to charge one and one-fourth 
day for every period of twenty-four 
hours within which the men 
wrought twelve and a haff hours.”— 
Hinton v. Locke, 5 Hill, N.Y., 437. 

34. Cal.—^Vulcan Iron Works v. 
Cook, 114 P. 995, 15 Cal.App. 410. 

35. Ark.—McCarthy v. McArthur, 63 
S.W. 56, 69 Ark. 313. 

36. Mich.—Graham v. Myers, 34 N. 

W. 710, 67 Mich. 277. 

‘37. U.S.—Mullins Lumber Co. v. 
Williamson & Brown Land & Lum¬ 
ber Co., C.C.A.S.C., 246 F. 232. 

17 C.J. p 508 note 34. 

38. U.S.—U. S. V. Perot, La., 98 U. 
S. 428, 25 L.Ed. 251. 

Conn.—Collins v. Driscoll, 34 Conn. 

' 43. 

Pa.—Carey v. Bright, 58 Pa. 70. 

17 C.J. p 508 note 35. 

39. U.S.—^Kirkendd,!! y. Mitchell, C. 

aind., 14 F.Cas.No. 7,841, 3 Mc¬ 
Lean 144. - ' 
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with the customary covenants.^® Usag’e may prove 
a dedication.41 The effect of a deed as conveying 
articles annexed to the land which is the subject 
of the deed cannot be controlled by the existence 
of a custom to regard or not to regard them as a 
part of the realty.^^ 

§ 29. - Interpretation of Wills 

Evidence of usage may be admissible to determine 
the intent of a testator or to construe a charitable gift. 

Evidence of usage is of value in arriving at the 
intent of a testator or the proper construction of 


a charitable gift.43 

§ 30. — Repugnancy to Express Contract 

Where the terms of an express contract are clear and 
unambiguous, they cannot be varied or contradicted by 
evidence of usage. Even where the contract is un¬ 
certain it cannot be contradicted by usage. 

The terms of a contract prevail over a trade cus¬ 
tom or usage.^^ Where the terms of an express 
contract are clear and unambiguous, they cannot 
be varied or contradicted by evidence of custom or 
usage,and this is true whether the contract is 


40. Mich.—Gault v. Van Zile, 37 
Mich, 22—Allen v. Hazen, 26 Mich. 
142—^Dwight V. Culler, 3 Mich. 566, 
64 Am.D, 105. 

41. Me.—Sevey's Case, 6 Me. 118. 

42. Mo.—Thomas v. Davis, 76 Mo. 
72, 43 Am.B. 756. 

26 C.J. P 72S note 98. 

Articles aamexed after mortgage 
There is a contrary decision as re¬ 
gards articles annexed a’fter making 

of mortgage.—Choate v. Kimball, 19 

S.W. 108, 56 Ark. 55. 

43. Me.—^Howard v. American Peace 
Soc., 49 Me. 288. 

N.T.—Lefevre v. Lefevre, 59 N.T. 
434. 

Vt.—Button V. American Tract Soc., 
23 Vt. 336. 

17 C.J, p 508 note 41. 

44. Cal.—Latta v. Da Roza, 280 P. 
711, 100 Cal.App. 606, rehearing 
denied 281 P. 655, 100 Cal.App. 
606, 

Pla.—Roe V. Henderso-n, 190 So. 618. 

Neb.—James Poultry Co. v. Nebras¬ 
ka City, 284 N.W, 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 

Neb. 456, 

N.M.—Security State Bank v. Clovis 
Mill & Elevator Co., 68 P.2d 918, 
41 N.M. 341. 

Tex.—Planters' Oil Co. v. Gresham, 
Civ.App., 202 S.W. 145, error re¬ 
fused. 

45. IT.S.—Murphy v. Warner Bros. 
Pictures, C.C.A.Cah, 112 P.2d 746— 
Weil Bros. v. Yazoo Yarn Mills, C. 
C.A.Miss., 36 F.2d 942—Standard 
Oil Co. V. Wright Oil Service Co., 
C.C.A.W.Va., 26 P.2d 895—Lam- 
born V. Woodard, C.C.A.N.C., 20 P. 
2d 635—Goldwyn Distributing Cor¬ 
poration V. Brenneman, C.C.A.Pa., 
13 P.2d 105—Camden Woolen Co. 
V. Eastern S. S. Lines, D.C.Me., '8 
P.2d 162, vacated on other 
grounds, C.C.A., 12 F.2d 917—Bush- 
wick-Decatur Motors v. Ford Mo¬ 
tor Co., D.C.N.Y., 30 P.Supp. 917— 
Dant & Russell v. Grays Harbor 
Exporijation Co., D.C.Wash., 26 F. 
Supp. 784, 787, cfiting Corpus Juris, 
and affirmed, C.C.A., 106 P.2d 911, 
125 A.L.R. 1302—The Albisola, D. 


C.Pa., 6 P.Supp. 392—Transatlan¬ 
tic Shipping Co. v. St. Paul Fire 
& Marine Ins. Co., D.C.N.Y., 298 F. 
551, affirmed, C.C.A., 9 P.2d 720, 46 
A.L.R. 946—U. S. Tex Oil Corpo¬ 
ration V. Kynerd, C.C.A.Tex., 296 P. 
836—^Westinghouse Electric & Mfg. 
Co. V. Radio-Craft Co., D.C.N.J., 
291 F. 169, affirmed, C.C.A., Radio 
Craft Co. V. Westinghouse Electric 
Mfg. Co., 7 F.2d 432—Jewett, Big¬ 
elow & Brooks V. Detroit Edison 
Co., C.C.A.Mich., 274 F. 30, cer¬ 
tiorari denied Detroit Edison Co. 
V. Jewett, Bigelow & Brooks, 42 
S.Ct. 52, 257 U.S. 641, 66 L.Ed. 
411—American Guaranty Co. v. 
American Fidelity Co., C.C.A.Ohio, 
260 F. 897, certiorari denied 40 
S.Ct. 180, 251 U.S. 559, 64 L.Ed. 
414. 

Ala.—Kiley v. Pacific Mut. Life Ins. 
Co., 186 So. 559, 237 Ala. 253— 
Stephenson Brick Co. v. Bessemer 
Engineering & Construction Co., 
UO So. 573, 224 Ala. 494—Grand 
Bay Land Co. v. Simpson, 87 So. 
186, 205 Ala. 347—People’s Bank 
Trust Co. V. Walthall, 75 So. 570, 
200 Ala. 122—Barnhill v. Metropo¬ 
litan Life Ins, Co., App., 170 So. 
496, citing Corpus Juris—^Way v. 
Kirkpatrick Lumber & Timber Co., 
103 So. 94, 20 Ala.App. 486. 

Ariz.—Gray v. Headley, 276 P. 523, 
35 Ariz. 232- 

Ark.—Arkansas Power & Light Co. 
V. Thompson, 83 S.W.2d 838, 191 
Ark. 171—^National Lumber & Creo- 
soting Co. V. Mullins, 59 S.W.2d 
493, 187 Ark. 270—Lindsey v. 

Pierce Petroleum Corporation, 28 
S.W.2d 66, 181 Ark. 841—Temple 
Cotton Oil Co. V. Southern Cotton 
Oil Co., 3 S.W.2d 673, 176 Ark. 
601—Ozark-Badger Co. v. Roberts, 
287 S.W. 401, 171 Ark. 1105—Bat- 
ton V. Jones, 268 S.W. 867, 167 
Ark. 478—Southern Coal Co. v. 
Searcy Transfer Co., 238 S.W. 624, 
152 Ark. 471—Burton v. Wilson, 
205 S.W. 655, 136 Ark. 269. 

Cal.—^New York Cent. R. Co. v. 
Frank H. Buck Co., 41 P.2d 547, 2 
CaL2d 384—^Andrews v. Waldo, 
272 F. 1052, 205 Cal. 764—Taylor 
V. Educational Broadcasting Cor¬ 
poration, 94 F.2d 377, 34 Cal.App. 
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2d 680—Lowell v. Harris, 74 P.2d 
551, 24 Cal.App.2d 70—California 
Jewelry Co. v. Provident Loan 
Ass’n, 45 P.2d 271, 6 Cal.App.2d 
506—May v. American Trust Co., 
27 P.2d 101, 135 Cal.App. 385—Oak¬ 
dale Mercantile Co. v. Baer, 17 P. 
2d 779, 128 Cal.App. 350—Paez v. 
Mutual Indemnity Accident, Health 
& Life Ins. Co. of California, 3 P. 
2d 69, 116 Cal.App. 654—Branden- 
stein V. Jackling, 278 P. 880, 90 Cal. 
App. 438—Yule v. Miller, 252 P. 
733, 80 Cal.App. 609—McNeill v. 
Pappas, 241 P. 897, 74 Cal.App. 
591. 

Colo.—Zimbelman v. Hartford Fire 
Ins. Co., 22 P.2d 866, 92 Colo. 

536. 

Del.—Colvocoresses v. W. S. Wasser- 
man Co., 196 A. 181. 

D.C.—Shrewsbury v. Dupont Nat. 
Bank, 10 F.2d 632, 56 App.D.C. 67. 

Pla.—Roe V. Henderson, 190 So. 618. 

Ga.—Atlantic Fertilizer Co. v. South¬ 
ern States Phosphate & Fertilizer 
Co., 187 S.E. 237, 53 Ga.App. 708— 
Mashburn Drug Co. v. Valdosta. 
Drug Co., 184 S.E. 903, 53 Ga.App. ‘ 
88, reversed on other grounds Val¬ 
dosta Drug Co. V. Mashburn Drug 
Co., 188 S.E. 694, 183 Ga. 471, con¬ 
formed to Mashburn Drug Co. v. 
Valdosta Drug Co., 189 S.E. 677, 
55 Ga.App. 197—Penn Mut. Life 
Ins. Co. V. Blount, 127 S.E. 892, 33 
Ga.App. 642—Huber v'. Vereen, 127 
S.E. 669, 33 Ga.App. 625—Mays v. 
Hankinson & Hagler, 120 S.E. 793, 
31 Ga.App. 473—I‘arcel Delivery 
Co. V. American Oil Pump & Tank 
Co., 104 S.E. 27, 25 Ga.App. 659— 
Colfax Gin Co. v. Buckeye Cotton 
Oil Co., 101 S.E. 697, 24 Ga.App. 
610. . 

Hawaii.—Honolulu Paper Co. v. Ma- 
kino, 34 Hawaii 87. 

Idaho.—Ehlinger v. Washburn-Wil- 
son Seed Co., 1 P.2d 188, 61 Ida¬ 
ho 17—Gramkow v. ^''armers' Co¬ 
op. Irr. Co., 277 P. 431, 47 Idaho 
578. 

Ill.—^Noll Baking & Ice Cream Co. v, 
Sparks Milling Co., 26 N.E.2d 425, 
304 IlLApp, 624—Sondag v. Keefe, 
251 HLApp. 378—Consolidated Wa¬ 
ter Power & Paper Co. v. Denver 
Pub. Co., 211 Ill.App. 672—Con- 
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written or verbal.^^ It is competent for the par- j ties expressly to exclude the custom or usage, 


solidated Water Power & Paper 
Co. V. Louisville Herald Co., 211 
Ill.App. 569—Bushnell v. Brand, 
199 Ill.App. 542. 

Ind.—Herz Straw Co. v. Capitol 
Paper Co., 24 N.E.2d 921—Piggly- 
Wiggly Stores v. Lowenstein, 147 
N.E. 771, 197 Ind. 62. 

Iowa.—Paramount Pictures v. Max- 
on, 284 N.W. 119—Wall v. Mutual 
Life Ins. Co. of New York, 253 N. 
W. 46, 48, 217 Iowa 1106, citing 
Corpus Juris—Cavers Elevator Co. 
V. Droge Elevator Co., 171 N.W. 
696, 185 Iowa 1075. 

Kan.—Peoples Ice & Fuel Co. v. 
Dickey Oil Co., 65 P.2d 319, 326, 
145 Kan. 351, citing Corpus Juris 
—Chicago Cold Storage Ware¬ 

house Co. V. Murphy, 4 P.2d 416, 
419, 134 Kan. 41, quoting Corpus 
Juris—Bellport v. Harrison, 255 P. 
52, 123 Kan. 310—State v. Wilfong, 
220 P. 250, 114 Kan. 689—Stanly 

V. Buser, 185 P. 39, 105 Kan. 510, 
10 A.L.R. 218. 

Md.—Highley v. Phillips, 5 A.2d 824 
—North Ave. Market v. Kays, 164 
A. 152, 164 Md. 185—-Travelers’ 

Ins. Co. V. Hermann, 140 A. 64, 70, 
154 Md. 171, quoting Corpus Juris 
—Jarrett v. J. Staum & Sons Co., 
113 A. 720, 138 Md. 217. 

Mass.—Remington v. Pattison, 162 
N.E. 347, 264 Mass. 249—Costa v. 
Gorton-Pew Vessels Co., 136 N.E. 
100, 242 Mass. 294—Guild v. Samp¬ 
son, 122 N.E. 712, 232 Mass. 509. 
Mich.—Chaney v. Lake Drive Garage, 
233 N.W. 602, 252 Mich. 412. 

Miss.—Bank of Forest v. Capital 
Nat. Bank, 160 So. 578, 580, citing 
Corpus Juris. 

Mo.—^Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686—Jor-! 
dan V. Daniels. 27 S.W.2d 1052, 224 
Mo.App. 749—Porterfield v. Ameri¬ 
can Surety Co. of New York, 210 
S.W. 119, 201 Mo.App. 8—Moser v., 
Lower, 48 Mo.App. 85. 

Neb.—James Poultry Co. v. Nebras¬ 
ka City, 284 N.W. 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 
Neb. 456—City Nat. Bank of Lin¬ 
coln V. Denslow, 209 N.W. 254, 114 
Neb. 600—O’Gara Coal Co. v. Chi¬ 
cago, M. & St. P. Ry. Co., 208 N. 

W. 742, 114 Neb. 584. 

N.J.—^Hunn v. Meade, 196 A. 700, 119 
N.J.Law 333. 

N.M.—Romero v. Romero, 226 P. 652, 
29 N.M. 667. 

N.Y.—Gravenhorst v. Zimmerman, 
139 N.E. 766, 236 N.Y. 22, 27 A.L. 
R. 1465, reversing 194 N.Y.S. 940, 
202 App.Div. 819, 27 A.L.R. 1465— 
Kasper v. Metropolitan Life Ins. 
Co., 279 N.Y.S. 810, 244 App.Div. 
508—Heimerdinger v. Schnitzler, 
248 N.Y.S. 597, 231 App.Div. 649, 
reversing 242 N.Y.S. 622, 136 Misc. 
814—Cassin v. Stillman-Delehanty- 


Ferris Co., 172 N.Y.S. 754, 185 App. 
Div. 63—Barfield v. Standard Oil 
Co. of New Jersey, 14 N.Y.S.2d 
627, 172 Misc. 95—Cole v. Manu¬ 
facturers Trust Co., 299 N.Y.S. 
418, 164 Misc. 741—Lindner v. 

Winston, 270 N.Y.S. 829, 151 Misc. 
499—Kerber Straw Hat Corpora¬ 
tion V. Lincoln, 236 N.Y.S. 68, 134 
Misc. 211, affirmed 268 N.Y.S. 745, 
239 App.Div. 727, affirmed 269 N. 
Y.S. 953, 241 App.Div. 679, certified 
questions answered 195 N.E. 130, 
266 N.Y. 410—Roberts Bros. Co. v. 
Grein. 221 N.Y.S. 321, 129 Misc. 
406—Richard v. Credit Suisse, 206 
N.Y.S. 150, 124 Misc. 3, affirmed 
209 N.Y.S. 909, 214 App.Div. 705, 
affirmed 152 N.E. 110, 242 N.Y. 346, 
45 A.L.R. 1041—W. B. Armstrong 
Co. V. State, 181 N.Y.S. 185, 111 
Misc. 297. 

Ohio.—Krause v. Oscar Daniels Co., 
22 N.E.2d 544, 61 Ohio App. 337— 
Williams-Donahue Co. v. Felty, 21 
Ohio N.P., N.S., 233—Nicola Bros. 
Co. V. Queen City Box Co., 1 Ohio 
N.P., N.S., 63, affirmed 70 Ohio St. 
499. 

Okl.—^First Nat. Bank v. Gum, 293 P. 
188, 190, 146 Okl. 53, citing Corpus 
Juris—First Nat. Bank v. Harp, 
291 P. 116, 144 OkL 219—Neal Gin 
Co. of Marietta v. Tradesmen’s 
Nat. Bank of Oklahoma City, 239 
P. 615, 111 Okl. 154—Kneeland v. 
Hetzel, 229 P. 218, 103 Okl. 3— 
Bridges v. Union Cattle Loan Co., 
229 P. 805, 104 Okl. 74—El Reno 
Mill & Elevator Co. v. Medlock 
Grocery Co., 224 P. 177, 8 Okl. 96 
—Moore v. Craft, 222 P. 983, 97 
Okl. 128—Municipal Excavator Co. 
V. Walters, 220 P. 456, 97 Okl. 14 
—Number One Oil Co. v. Wilcox, 
219 P. 132, 95 Okl. 227. 

Or.—^Weyerhaeuser Timber Co. v. 
First Nat. Bank, 43 P.2d 1078, 150 
Or. 172, affirming 38 P.2d 48, 150 
Or. 172—Smith v. Laflar, 2 P.2d 
18, 137 Or. 230—Williams v. Led¬ 
better, 285 P. 214, 132 Or. 145— 
M. Lowenstein & Sons v. Noon Bag 
Co., 226 P. 222, 111 Or. 421— 

Simms v. Sullivan, 198 P. 240, 100 
Or. 487, 15 A.L.R. 678—Hurst v. 
Larson, 184 P. 258, 94 Or. 211. 

Pa.—Main Belting Co. v. Corn Ex¬ 
change Nat. Bank & Trust Co., 188 
A. 865, 325 Pa. l68—Camp v. Corn 
Exchange Nat. Bank, 132 A. 189, 
285 Pa. 337—^N. W. Ayer & Son v. 
U. S. Rubber Co., 128 A. 103, 282 
Pa. 404—^Riley v. Pennsylvania 
Mut. Life Ins. Co., 42 A. 191, 189 
Pa. 307. 

S.C.—Alexas v. Post & Flagg, 123 
S.B. 769, 129 S.C. 53. 

Tenn.—Standard Oil Co. V, Petrole¬ 
um Products Storage Co., 44 S.W. 

I 2d 317, 319, 163 Tenn. 565, citing 

1 Corpus Juris—Scott v. Hardaway 
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Contracting Co., 68 S.W.2d 944, 17 
Tenn.App. 470. 

Tex.—Alexander v. Heidenheimer, 
Com.App., 221 S.W. 942, reversing 
Heidenheimer, Strassburger & Co. 
V. Alexander-Baird, Civ.App., 205 
S.W. 458—Fortson v. Williams, 
Civ.App., 128 S.W.2d 89—Daggett 
V. Corn, Civ.App., 54 S.W.2d 1098, 
error refused—Owens v. Jackson, 
Civ.App.. 35 S.W.2d 186, error dis¬ 
missed—Totten V. Houghton, Civ. 
App., 2 S-W.2d 530—Spaeth & Co. 
V. Bevering, Civ.App., 290 S.W. 8 02 
—Continental Casualty Co. v. Eas¬ 
ley, Civ.App., 290 S.W. 251, re¬ 
versed on other grounds Easley v. 
Continental Casualty Co., Com. 
App., 296 S.W. 487—Alliance Ins. 
Co. V. Continental Gm Co., Civ. 
App., 274 S.W. 299, reversed on 
other grounds, Com.App., 285 S.W. 
257, and reformed 287 S.W. 244— 
Iowa Canning Co. v. F. S. Ainsa 
Co., Civ.App., 267 S.W. 540—Tex¬ 
as Illinois Co. v. Gant, Civ.App., 
251 S.W. 575—Early Foster Co. v. 
Trueba Bros-, Civ.App., 243 S.W. 
995, reversed on other grounds 
Trueba Bros. v. Early Foster Co., 
Com.App., 256 S.W. 909—Smith v. 
Smith, Civ.App., 234 S.W. 419, dis¬ 
missed for want of jurisdiction— 
Planters’ Oil Co. v. Gresham, Civ. 
App., 202 S.W. 145, error refused. 
Va.—Title Ins. Co. of Richmond v. 

Howell, 164 S.E. 387, 158 Va. 713. 
Wash.—Marrazzo v. Orino, 78 P.2d 
181, 194 Wash. 364—North Pacific 
Finance Corporation v. Howell- 
Thompson Motor Co., 298 P. 424, 
162 Wash. 387—Keen v. Swanson, 
224 P. 574, 129 Wash. 269. 

Wis.—State v. Grimm, 202 N.W. 162, 
186 Wis. 154. 

17 C.J. p 508 note 46. 

Betermiuatiou of uncertainty 

Trial court generally determines 
whether uncertainty exists in con¬ 
tract which will permit introduction 
of evidence of usage as aid in inter¬ 
pretation.—May V. American Trust 
Co., 27 P.2d 101. 135 Cal.App. 385. 
Contract held not varied by custom 
Cal.—Lehner v. Germain Seed & 
Plant Co., 222 P. 834, 193 Cal. 782 
—Miller V. Germain Seed & Plant 
Co., 222 P. 817, 193 Cal. 62, 32 A. 
L.R. 1215—Clarkson v. United 
Railroads of San Francisco, 227 P. 
710, 67 Cal.App. 872, 

46. U.S.—Lillard v. Kentucky Dis¬ 
tilleries, etc., Co., Ky., 134 F. 168, 
67 C.C.A. 74. 

Cal.—Dutton Dredge Co. v. U. S. Fi¬ 
delity & Guaranty Co., 29 P.2d 316, 
318, 136 Cal.App. 574, quoting Cor¬ 
pus Juris. 

N.J.—Rodgers v. Edward M. Rodrock 
Co., 120 A. 1, 98 N.J.Law 490. 

47, Neb.—O’Gara Coal Co. “v. Chica- 
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and it is inadmissible when expressly or impliedly 
excluded.^® Even where a contract is indistinct 
and uncertain in its terms it cannot be contradict¬ 
ed by usage,4 9 and, although the contract is ambig¬ 
uous on its face, if the intent of the parties to ex¬ 
clude the usage is shown by parol, proof of usage 
cannot be admitted to vary the contract as so ex¬ 
plained,^^ So, under the guise of explaining a con¬ 
tract, new provisions cannot be engrafted on it,^^ 
nor an incident annexed which the terms of the 
contract exclude either expressly or by necessary 
implication.The test as to whether the custom is 
repugnant is whether the custom or usage, if writ¬ 
ten into the contract, would make it insensible or 

inconsistent.53 

Legal import of contract. The legal import of a 
contract, as distinguished from its express terms, 
cannot be varied by usage. That is, where judicial 
construction has affixed to a contract a certain 
meaning and has defined the rights and obliga¬ 
tions of the parties thereunder, this legal effect or 
import cannot be varied by proof of a usage giving 
to the contract a different meaning.54 Yot ex¬ 


ample, where securities are pledged as collateral, it 
is a legal incident of the contract that the pledgee 
cannot, in the absence of express authority, sell the 
pledged securities without due notice to the pledg¬ 
or; and evidence of usage to sell without notice is 
not admissible to vary this effect which the law 
gives to the contract.55 

Words hiving fixed significance. Where the le¬ 
gal signification of particular words or expressions 
in a certain character of contract is well established 
or has been fixed by judicial interpretation, such 
words or expressions cannot be shown to mean 
something different when drawn in question in such 
a contract.5^ 

Words defined by contract. Where a contract 
gives the words used a plain and unambiguous 
meaning, the abstract or commercial meaning of 
such terms cannot be admitted to give them a dif¬ 
ferent meaning.5'7 

Applications of rules. Under these rules it has 
been held that evidence of custom or usage is not 
admissible to vary or to contradict the terms of: 
Commercial paper,5S express receipts,59 warehouse 


go, M. & St. p. By. Co., 208 N.W. 
742, 114 Neb. 584. 

Tex.—Easley v. Continental Casual¬ 
ty Co., Com App., 296 S.W. 487, re¬ 
versing Continental Casualty Co. 
V. Easley, Civ.App., 290 S.W, 251. 

17 C.J. p 512 note 54. 

Provision, that contract contains all 
agreements 

A custom or usage is not ex-elud¬ 
ed, however, by a stipulation that 
all agreements, either oral or writ¬ 
ten, are contained, in contract.— 
Weems v. Des Portes, 171 S.E. 182, 
47 Ga.App. 546. 

48. Ark.—National Lumber & Cre- 
osoting Co. V. Mullins, 59 S.W.2d 
493, 187 Ark. 270. 

Ga.—Aronoff v. U. S. Fire Ins. Co. 
of New York, 172 S.E. 59, 178 Ga, 
97. 

Ky.—Tamplel v. Saffell, 15 Ky.L. 31. 
Neb.—O'Gara Coal Co. v. Chicago, 
M. & St. P. Ry. Co., 208 N.W. 742, 
114 Neb. 584. 

Okl.—Sternwear Tire & Tube Co. of 
Oklahoma v. Marion Tire & Rub¬ 
ber Co., 212 P. 134, 88 Okl. 117— 
Bower-Yenus Grain Co. v. Norman 
Milling & Grain Co., 207 P. 297, 86 
Okl. 152. 

Tex.—Iowa Canning Co. v. F. S. Ain- 
sa Co., Civ.App., 267 S.W. 540. 

49. Or.—Port Inv. Co. v. Oregon 
Mut. Fire Ins. Co., 94 P.2d 734, 
741, 124 A.L.R. 1342, citing Cor¬ 
pus Juris. 

Tenn.—American Lead Pencil Co. v. 
Nashville, etc., R. Co‘., 134 S.W. 


613, 124 Tenn. 57, 32 L.R.A.,N.S., 
323. 

50 . N.Y.—Union Trust Co. v. Whit- 
on, 97 N.Y. 172, 20 N.Y.Wkly.Dig. 
106. 

Or.—Port Inv. Co. v. Oregon Mut. 
Fire Ins. Co„ 94 P.2d 734, 124 A. 
L.R. 1342. 

51. Ala.—Shelby Iron Co. v. Dupree, 
41 So. 182, 147 Ala. €02. 

17 C.J. p 512 note 50. 

52 . Iowa.—McMillan v. American 
Express Co., 98 N.W. 629, 123 Iowa 
236. 

17 C.J. p 512 note 51. 

53. U.S.—Lillard v. Kentucky Dis¬ 
tilleries, etc., Co., Ky., 3 34 F. 168, 
67 C.C.A. 74. 

17 C.J. p 512 note 52. 

54 . N.Y.—Kerber Straw Hat Corpo¬ 
ration V. Lincoln, 268 N.Y.S. 745, 
748, 239 App.Div. 727, citing Cor¬ 
pus Juris, and affirming 236 N.Y. 
S. 68, 134 Misc. 211, and affirmed 
269 N.Y.S. 953, 241 App.Div. 679, 
certified questions answered 195 
N.E. 130, 266 N.Y. 410. 

Tex.—Alexander v. Heidenheimer, 
Com.App., 221 S.W. 942. 

17 C.J. p 512 note 55. 

55 . N.Y.—Baker v. Drake, 66 N.Y. 

518, 23 Am.R. 80 —Markham v. 

Jaudon, 4l N.Y. 235. 

17 C.J- p 512 note 56. 

56. N.Y.—Turner-Looker Co. v. 
Aprile, 187 N.Y.S. 367, 19.5 App. 
Div. 706. 

Tex.—Lee v, Gilchrist Cotton Oil 
Co., Civ.App., 215 S.W. 977. 

17 C.J. p 512 note 58. 
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57. Del.—Colvocores.ses v. W. S. 
Wasserman Co., 196 A. 181. 

Wash.—Donaldson v. Brewster, 173 
P. 1018, 103 Wash. 65. 

17 C.J. p 513 note 59. 

Coutcsrt read as whole 
Whether parties to contract in¬ 
tended words used therein to have 
their ordinary and usual meaning 
unaffected by local usage, depends 
on its context read as whole.—Col- 
vocoresses v. W. S. Wasserman Co., 
Del., 196 A. 181. 

58 . U.S.—Fir.st Nat. Bank v. Mayor 
and City Council of Baltimore, D. 
C.Md., 27 F.Supp. 444, affirmed, C. 
C.A., 108 1^.2d 600. 

Ark.—National Lumber & Creosot- 
ing Co. V. MuHin.s, 59 S.W.2d 493, 
187 Ark. 270—Guaranty Bank & 
Trust Co. V. Davis, 279 S.W, 357, 
170 Ark. 86. 

Ga.—Huber v. Vereen, 127 S.E. 66.9, 
33 Ga.App. 625. 

Idaho,—Gramkow v. Farmers' Co-op. 

Irr. Co., 277 P. 431, 47 Idaho 578. 
Md.—Hammond v. Ameruian Bxpres.s 
Co., 68 A. 496, 106 Md. 295. 

N.Y.—V. Loewers’ (lambrinus I3rew- 
ery Co. v. Precker, 185 N. V.S. 829. 
S.C.—Armour Fertilizer Works v. 

Hyman, 113 S.E. 330, 120 S.C. 376. 
Tex.—General Motors Acceptance 
Corporation v. Bettes, Civ.App., 67 
S.W.2d 263, error refused. 

59 . N.Y.—Collender v. Dinsmore, 55 
N.Y. 200, 14 Am.R. 224—Ca,ppel v. 
Weir, 90 N.Y.S. 394, 45 Misc 419. 
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receiptSj^^ bills of lading,charters,or contracts of sale, ^5 warranty,®^ agreements for the submis- 
of carriage generally.63 The same is true of com sion of controversies and disputes of various na- 
tracts for the transmission of telegrams,contracts tures to arbitration,deposit of collateral,®^ sale 


GO. Ga.—Clark Cotton Co. v. Jones, 1 
121 S.E 519, 31 Ga.App. 587. j 
01. Ala. — Southern Ry. Co. v. Har- j 
ris, 80 So. 101, 202 Ala. 263. 

Mo.—^Kempei Mill & Elevator Co. v. 
Hines, 239 S AV. 803, 293 Mo. 88— 
Hoyland Flour Mills Co. v. Mis¬ 
souri Pac. R. Co., 5 S.W.2d 125, 
222 Mo.App. 599, certiorari denied 
Erie R. Co. v. Hoyland* Flour Mills 
Co., 48 S.Ct. 433, 277 U.S. 586, 72 
L.Ed. 1001. 

Va.—North Shore Improvement Co. 
V. New York, P. & N. R. Co., 108 
S.E. 11, 130 Va. 464. 

Wis.—Chicagro, I. & L. Ry. Co. v. 
Peterson, 169 N.W. 558, 168 Wis. 
193. 

17 C.J. p 513 note 62. 

©2. U.S.—The Rebecca R. Douglass, 
D.C.N.y., 248 F. 366, affirmed, C.C. 
A., Lutz V. Douglass, 273 F. 685. 

17 C.J. p 513 note 63, 

Charter party 

Custom cannot be pleaded to vary 
terms of unambiguous charter par¬ 
ty. 

U.S.—The Sursum Corda, D.C.N.Y., 
20 F.2d 212. 

Or.—Darling-Singer Lumber Co. v. 
Oriental Nav. Co., 272 P. 275, 127 
Or. 655. 

63 . U.S.—The Charles Rohde, D.O, 
Md,, 8 F.2d 606, appeal dismissed, 
C.C.A., Johnson & Wimsatt v. Hax, 
15 P.2d 1009—The Reeside, C.C. 
Mass., 20 F.Cas.No.11,657, 2 Sumn. 
567. 

Ala.—Cox, Brainard & Co. v. Peter¬ 
son, so Ala. 608, 68 Am.D. 145. 
Cal.—New York Cent. R. Co, v. 
Frank H. Buck Co., 41 P.2d 547, 2 
Cal.2d 384. 

La.—Davis v. Ferguson, 132 So. 289, 
17 La.App. 149, avoided 136 So. 
293, 173 La. 132. 

Mont.—Cook V. Northern Pac. Ry. 

Co., 203 P. 512, 61 Mont. 573. 
N-Y.—Simmons v. Law, 21 N.Y.Su- 
per. 213, 8 Bosw. 213, affirmed, 42 
N.Y. 217, 4 Abb.Dec. 241, 3 Keyes 
217. 

Wash.—United Artists Corporation 
V. Puget Sound Electric Ry., 211 
P. 873, 122 Wash. 537—Northern 
Pacific Ry. Co. v. Johnson & Hig¬ 
gins, 188 P. 30, 110 Wash. 86. 

10 C.J. p 254 note 80—17 C.J. p 513 
note 64. 

64 . Mass.—Grinnell v. Western Un¬ 
ion Tel. Co., 113 Mass. 229, 18 Am 
R. 485. 

17 C.J. p 513 note 65. 

65 . U.S.—Standard Oil Co. v. 

Wright Oil Service Co., C.C.A.W. 
Va., 26 F.2d 895—Hecht v. Alfaro, 

C. C.A.Cal., 10 P.2d 464, affirming, 

D. C., 4 P.2d 255—C. C. Mengel & 
Bro. Co. V. Handy Chocolate Co., 


C.C.A.Mass., 10 F.2d 293, certiora¬ 
ri denied Handy Chocolate Co. v. 
C. C. Mengel & Bros. Co., 46 S.Ct. 
483, 271 U.S. 66S, 70 L Ed. 1141— 
Burrows & Kenyon v. Warren, C. 
C.A.R.I.. 9 F.2d 1—Pickands, Math¬ 
er & Co. V. H. A. & D. W. Kuhn & 
Co., C.C.A.Ohio, 8 P.2d 704, cer¬ 
tiorari denied 46 S Ct. 352, 270 U. 
S. 654, 70 L.Ed. 783—Etna Forge 
& Bolt Co. V. Youngstown Sheet & 
Tube Co.. C.C.A.Pa., 282 F. 786. 

Ala.—Benton Mercantile Co. v. 
Owensboro Wagon Co., 91 So. 784, 
207 Ala. 49. 

Ark.—Forrester v. Locke, 231 S.W. 
897, 149 Ark. 225—Muse v. East- 
ham, 217 S.W. 15, 141 Ark. 295. 

Cal.—^A. R. G. Bus Co. v. White Auto 
Co., 198 P. 829, 52 Cal.App. 142. 

Ga.—Atlantic Fertilizer Co. v. South¬ 
ern States Phosphate & Fertilizer j 
Co., 187 S.E. 237. 53 Ga.App. 798— 
Phelps v. Belle Isle, 116 S.E. 217, 

2 9 Ga.App. 571—Parcel Delivery 
Co. V. American Oil Pump & Tank 
Co., 104 S.E. 27, 25 Ga.App. 669. 

Ill.—^Armour Grain Co. v. U. S. Grain 
Corporation, 241 Ill.App. 332. 

Ind.—Herz Straw Co. v. Capitol Pa¬ 
per Co., 24 N.E.2d 921—Piggly- 
Wiggly Stores v. Lowenstein, 147 
N.B. 771, 117 Ind. 62—Cadick Mill¬ 
ing Co. V. Valdosta Grocery Co., 
126 N.E. 240, 72 Ind.App. 534. 

Iowa.—^North American Ginseng Co. 
V. Gilbertson, 206 N.W. 610, 200 
Iowa 1349. 

Kan.—Mid Continent Tire Mfg. Co. 
V. Motor Equipment Co., 208 P. 
659, 111 Kan. 719. 

Ky.—Hawkins v. Midland Flour Mill¬ 
ing Co., 34 S.W.2d 439, 236 Ky. 
803—Ten Broeck Tyre Co. v. Rub¬ 
ber Trading Co., 217 S.W. 345, 186 
Ky. 526. 

Md.—Jarrett v, J. Staum & Sons Co., 
113 A. 720, 138 Md. 217—Mercan¬ 
tile Trust & Deposit Co. v. Rode, 
112 A. 574, 137 Md. 362—Ady v. 
Jenkins, 104 A. 178, 133 Md. 36. 

Mich.—Fort Pitt Malleable Iron Co. 
V. Detroit Steel Products Co., 245 
N.W. 546, 260 Mich. 683. 

Minn.—Stein v. Shapiro, 176 N.W. 54, 
145 Minn. 60, 8 A.L.R. 1264. 

Mo.—Edmunds v. Cochrane, App., 226 
S.W. 1007—Heffernan v. Neumond, 
201 S.W. 645, 198 Mo.App. 667. 

Neb.—O’Gara Coal Co. v. Chicago, M. 
& St. P. Ry. Co., 208 N.W. 742, 114 
Neb. 584. 

N.'Y.—Mutual Chemical Co. of Amer¬ 
ica v. Harden, Orth «& Hastings Co., 
192 N.Y.S. 671, 200 App.Div. 121— 
Regan v. Marlowe Mills, 213 N.Y.S. 
387, 126 Misc. 373—Richard v. 

Credit Suisse, 206 N.Y.S. 150, 124 
Misc. 3, affirmed 209 N.Y.S. 909— 
Samuel Strauss & Co. v. Schul- 
man, 192 N.Y.S. 722—Sidney Blu- 
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menthal & Co. v. Zimmerman, 183 
N.Y.S. 209—United Steel & Metal 
Corporation v. Catevenis, 18 2 N.Y. 
S 879. 

Okj. —El Reno Mill & Elevator Co. 
V. Medlock Grocery Co., 224 P. 177, 
8 Okl. 96. 

Pa—Krehl v. Mosser, 107 A. 834, 264 
Pa. 403. 

Tenn.—U. S. Bedding Co. v. Cohen, 
12 Tenn.App. 472. 

Tex.—Malone v. Dawson, 5 S.W.2d 
965, 117 Tex. 377, 60 A.L.R. 665, 
reversing Dawson v. Malone, Civ. 
App., 283 S.W. 634—Alexander v 
Heidenheimer, Com.App., 221 S.W. 
942, reversing Heidenheimer, 
Strassburger & Co. v. Alexander- 
Baird, Civ.App., 205 S.W. 458—Wil- 
lits & Patterson v. Houston Pack¬ 
ing Co., Civ.App., 268 S.W. 237— 
Iowa Canning Co. v. F. S. Ainsa 
Co., Civ.App, 267 S.W. 540—St. 
Louis Commission Co. v. Slotnick, 
Civ.App., 258 SW. 192—Planters’ 
Oil Co. V. Gresham, Civ.App., 202 
S.W. 145, error refused. 

Va.—^W. S. Forbes & Co. v. Southern 
Cotton Oil Co., 108 S.E. 15, 130 
Va. 245. 

Wash.—Katzer v. Cron & Dehn, 48 
P.2d 204, 183 Wash. 215. 

Wis.—Clarke v. Maisch, 177 N.W. 11, 
171 Wis 225. 

Wyo.—Yellowstone Sheep Co. v. Dia¬ 
mond Dot Live Stock Co., 297 P. 
1107, 43 Wyo. 15, 75 A.L.R. 1151. 
17 C.J. p 513 note 66. 

Belief from performance by strike 
Where contracts for sale of logs 
clearly showed that seller was re¬ 
lieved, by strike preventing ship¬ 
ments during a specified delivery 
month, from obligation to deliver 
after strike had ended, custom could 
not override the contracts and ex¬ 
clusion of evidence concerning gen¬ 
eral custom or usage was not error. 
—Dant & Russell v. Grays Harbor 
Exportation Co., C.C. A. Wash., 106 
F.2d 911, 125 A.L.R. 1302, affirming, 
D.C., 26 F.Supp. 7 84. 

66 . Colo.—Rocky Mountain Seed Co. 
V. Knorr, '20 P.2d 304, 92 Colo. 320. 

Ky.—National Seed Co. v. Leavell, 
259 S.W. 1035. 

Ohio.—Phillips v. Sharp, 185 N.E. 

562, 44 Ohio App. 311. 

Tenn.—Rogers v. Battle, 43 S.W.2d 
1071, 163 Tenn. 537. 

17 C.J. p 514 note 67. 

67. Ga.—Proctor, etc., Co. v- Blake¬ 
ly Oil, etc., Co., 73 S.E, 378, 137 
Ga. 407. 

03. U.S.—Ernst v. New York Me¬ 
chanics’, etc., Nat. Bank, N.Y., 
201 F. 664, 120 C.C.A. 92, affirming, 
D.C., 200 F. 287, affirmed 34 S.Ct. 
20, 231 U.S. 50, 58 L.Ed. 115. 
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of collateral,pledge,repayment of debts,dis¬ 
count of commercial paper,insurance policies^^ 
or contracts of reinsurance,'^^ deeds,leases,'^^ 
mortgages,land contracts,employment con¬ 


tracts,'^^ contracts of innkeepers,advertising con¬ 
tracts,contracts of deposit,^^ contracts to furnish 
electricity,^^ contracts for professional service,^^ 
digging ditches,excavating,®^ grading,®'^ drilling 


69. N.T.—^Allen v. Dykens, 3 Hill 
593, affirmed 7 Hill 497. 

Big-lit to substitute stock 

Where a note authorized the payee, 
to whom stocks had been given as 
collateral security, to sell them in a 
certain contingency, evidence, that 
where stock was deposited with a 
broker as collateral security it was 
the general usage of brokers for the 
latter to hypothecate or to dispose 
of it at pleasure, and on payment 
or tender of the principal debt to re¬ 
turn an equal number of shares of 
the same kind of stock, was reject¬ 
ed.—Allen V. Dykens, 3 Hill, N.Y., 
593, affirmed 7 Hill 497. 

70 . N.Y.—Howell v. Dimock, 44 N. 
Y.S. 271, 15 App.Div. 102. 

71. W.Va.—^Virginia Exch. Bank v. 
Cookman, 1 W.Va. 69. 

72 . Md.—^Auto, etc., Mfg. Co. v. 
Merchants’ Nat. Bank, 81 A. 294, 
116 Md. 179. 

73. U.S.—Hearne v. New England 
Mut Marine Ins. Co., Mass., 20 

. Wall. 488, 22 L.Ed. 395—Transat¬ 
lantic Shipping Co. v. St. Paul 
Fire «& Marine Ins. Co., C.C.A.N. 
Y., 9 P.2d 720, affirming, D.C., 

Transatlantic Shipping Co. v. St. 
Paul Fire & Marine Ins. Co., 298 
P. 551—Canton Ins. Office v. 
Independent Transp. Co., Wash., 
217 P. 213, 133 C.C.A. 207, L B. 
A.1915C 408—^Winthrop v. Union 
Ins. Co., C.C.Pa., 30 F.Cas.No. 
17,901, 2 Wash. 7—Hearn v. Equi¬ 
table Safety Ins. Co., C.C.Mass., 
11 F.Cas.No.6,299, 3 Cliff. 328. 

Ala.—^Kiley v. Pacific Mut. Life Ins. 

Co., 186 So. 559, 237 Ala. 253. 

Ark.—Runyan v. Runyan, 142 S.W. 
519, 101 Ark. 353. 

Colo.—Zimbelman v. Hartford Fire 
Ins. Co, 22 P.2d 866, 869, 92 Colo. 
536, citing Corpus Juris. 

Ky.—Horae Ins. Co. of New York v. 

Porter, 8 S.W.2d 408, 225 Ky. 280. 
Mass.—Trustees of Thayer Academy 

V, Corporation of Royal Exchange 
Assur, of London, England, 183 N. 
E. 264, 281 Mass. 150. 

Mo.—Wise V. St. Louis Marine Ins. 
Co., 23 Mo. 80—Young v. Fidelity & 
Casualty Co. of New York, 215 S. 

W. 496, 202 Mo.App. 319. 

N.Y.—Ira S. Bushey & Sons v. Amer¬ 
ican Ins. Co., 142 N.E. 340, 237 N. ' 
Y. 24, affirming 199 N.T.S. 929. 2-06 
App.Div. 715, and reargument de¬ 
nied 143 N.E. 732, 237 N.Y. 536— 
Globe & Rutgers Fire Ins. Co. v. 
Lesher, Whitman & Co., 216 N.Y. 
S. 225, 126 Misc. 874, 

Okl.—Kerr v. -Etna Casualty & i 


Surety Co,, 254 P. 105, 124 Okl. 
112 . 

Pa.—State Fire & Marine Ins. Co. v. 

Porter, 3 Grant 123. 

17 C.J. p 483 note 69 [a]-p 515 note 
73—26 C.J. p 79 note 75—38 C.J. 
p 1091 note 86. 

Protection of another person’s in¬ 
terests 

Such proof cannot be received to 
show that it was intended that a 
policy made in the name of a par¬ 
ticular person should protect the in¬ 
terests of another person.—^Wise v. 
St. Louis Mar. Ins. Co., 23 Mo. 80. 
Application for indemnity bond 
The plain terms of an application 
for an indemnity bond regarding 
the amount on which the premium is 
to be based cannot be contradicted 
by custom or usage.—Levi v. Nation¬ 
al Surety Co., 18 S.W.2d 1001, 230 
Ky. 235. 

74 . U.S.—American Guaranty Co. v. 
American Fidelity Co., C.C.A.Ohio, 
260 F. 897, certiorari denied 40 S. 
Ct. 180, 251 U.S. 559, 64 L.Ed. 
414. 

17 C.J. p 515 note 74—33 C.J. p 
51 note 94. 

75. Va.—Straus v. Fahed, 85 S.B. 
969, 117 Va, 633. 

Transfer creating easement 

In a suit to prevent encroachments 
on a passageway, evidence of the 
use generally made in the city by 
owners in fee of land subject to 
passageways of that general char¬ 
acter IS inadmissible, where the 
transfer creating the easement was 
not ambiguous in its terms and 
granted an unrestricted right to use 
and enjoy the whole of the defined 
way.—New York Cent. R. Co. v. 
Ayer, 131 N.E. 325, 239 Mass. 70. 

76. Cal.—Fowler v. Associated Oil 
Co., 74 P.2d 727, followed in 
Pearce v. Associated Oil Co., 74 P. 
2d 736—Barkhaus v. Producers’ 
Fruit Co., 219 F. 435, 192 Cal. 
200—May v. American Trust Co., 
27 P.2d 101, 135 CahApp. 385. 

Ga.—Brown v. Thompson, 188 S.B. 
821, 183 Ga. 495. 

Ill.—First Trust & Savings Bank v. 
Economical Drug Co., 250 Ill.App. 
112 . 

Ky.—-Huber v. Kerrick, 65 S.W,2d 
449, 251 Ky. 439. 

Mass.—Follins v. Dill, 118 N.E. 644, 
229 Mass. 321. 

Pa.—Sinberg v. Davis, 132 A. 287, 285 
Pa. 426. 

17 C.J. p 515 note 76. 

77. Tex.—Fortson v. Williams, Civ. 
App., 128 S-W.2d 89—Murray Co. v. 
Gilbert, Civ.App., 80 S.W.2d 805. 
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I 78 . Del.—^Kenyon v. Millard, 104 A. 
778, 12 Del.Ch. 53. 

NY.—B. M. Kane Co. v. Jaretzki, 196 
N.T.S. 791, 119 Misc. 419. 

Tex.—Owens v. Jackson, 35 S.W.2d 
186, error dismissed. 

79. U.S.—The Mount Everest, C.C. 
A.La., 17 F.2d 478. 

Ark.—Ozark-Badger Co. v. Roberts, 
287 S.W. 401, 171 Ark. 1105. 

Cal.—Fuqua v. Thomas, 273 P. 1091, 
96 Cal.App. 304. 

Ga.—Morris v. Virginia-Carolina 

Chemical Corporation, 173 S.E. 486, 
48 Ga.App. 702. 

Ill.—Scown V. Cook County, 199 Ill. 
App. 351. 

Md.—Scarlett v. Young, IS5 A. 129, 
170 Md. 358. 

N.Y.—Barfield v. Standard Oil Co. of 
New Jersey, 14 N.Y.S.2d 627, 172 
Misc. 95. 

S.C.—Autrey v. Bell, 103 S.E. 749, 114 
S.C. 370. 

17 C.J. p 515 note 77. 

89. N.Y.—Stebbins v. Brown, 65 
Barb. 274. 

17 C.J. p 516 note 78. 

8 I 4 N.J.—Richmond v. Miller Rub¬ 
ber Co. of New York, 142 A. 761, G 
N.J.Misc. 787. 

Pa.—Grocery World Pub. Co. v, 
Claybergor, 68 Pa.Super. 618. 

82 . Neb.—State v. American State 
Bank of Aurora, 187 N.W. 759, 108 
Neb. 98. 

Pa.—Main Belting Co. v. Corn Ex¬ 
change Nat. Bank & Trust Co., 188 
A. 865, 325 Pa. 168. 

83 . Ark.—Arkansas Power & Light 
Co. V. Thompson, 83 S.W.2d 838, 
191 Ark. 171. 

84 . Ky.—Black Mountain Corpora¬ 
tion V. Thomas, 291 S.W. 737, 218 
Ky. 497. 

La.—Burk v. Livingston Parish 
School Board, 185 So. 284, 191 La. 
364, annulling 180 So. 246. 

N.Y.—People ex rel. Berg v. Board 
of Education of City of Utica, 210 
N.T.S. G86, 213 App.Div. 357. 

17 C.J. p 516 note 79. 

85 . Mich.—^Harvey v, Cady, 3 Mlch- 
431. 

86. Ala.—Stephenson Brick Co. v. 

Bessemer Engineering & Construc¬ 
tion Co., 14 0 So. 573, 224 Ala. 

494. 

Me.—Norton v. Maine Univ., 76 A. 
912, 106 Me. 436. 

87. CaL—Hill v. Clark, 96 P. 382, 7 
Cal.App. 609. 

Iowa.—Ryan v. Dubuque, 83 N.W. 
1073, 112 Iowa 284. 
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or boring,mining,paper hanging,^^ unloading 
shipments,manufacturing,^^ road surfacing or 
construction,93 and construction generally.9^ Fur¬ 
ther, evidence of a usage is not admissible where 
an agent’s, factor’s, or broker’s contract is clear 
and unambiguous as to his duties or his compensa¬ 
tion,^^ and so, where a principal has given express 
instructions usage will not justify or excuse a de¬ 
parture therefrom.36 

§ 31. Establishment 

Local and particular usages must be proved like 
other facts. 

General customs of the' country and the general 
customs of merchants are judicially noticed by the 
courts, see the C.J.S. title Evidence § 30 and also 
23 CJ, p 76 note 73 et seq, but local and particular 
usages must be proved like other facts, and, neces¬ 
sarily, by parol evidence.97 The custom must be 


§ 32 

given in evidence, and may not he left to be found 
by the jury from their own familiarity with busi¬ 
ness affairs.^ s 

§ 32. - Pleading 

a. Necessity 

b. Sufficiency 

c. Variance 

a. Necessity 

General customs or usages of which the court will 
take judicial notice need not be pleaded, but particular 
customs or usages relating to a particular locality or 
trade and not judicially noticed by the court must be 
pleaded. 

In accordance with the rules of pleading applica¬ 
ble to other matters it is not necessary to plead 
customs or usages of which the court will take ju¬ 
dicial notice,^^ and hence, the rule is that general 


88. Kan.—Hezlep v. A-1 Oil & Gas' 
Co., 212 P. 881, 112 Kan. 661. 

Okl.—Number One Oil Co. v. Wilcox, 
219 P. 132, 95 Okl. 227. 

17 C.J. p 516 note 83, 

89. Ala,—Pratt Cons. Coal Co. v. 
Short, 68 So. 63, 191 Ala. 378. 

90. Iowa.—Centerville Independent 
School Dist. V. Swearngin, '94 N.W. 
206, 119 Iowa 702. 

91. U.S.—The Albisola, D.C.Pa., 6 F. 
Supp. 392. 

92m Ill.—Turner v. Osgood Art Col- 
ortype Co., 79 N.E. 306, 223 Ill. 
629, affirming 125 Ill.App. 602. 
Mass.—^Whitmore v. South Boston 
Iron Co., 2 Allen 52. 

93. Cal.—Ariss-Knapp Co. v. Sono¬ 
ma County, 238 P. 752, 73 Cal.App. 
262. 

94. U.S.—Cranford Co. v. City of 
New York, C.C.A.N.Y., 38 F.2d 52. 
certiorari denied City of New York 
V. Cranford Co., 50 S.Ct. 411, 281 
U.S. 760, 74 L.Ed. 1169. 

La.—Biedenharn v. Waters, 126 So. 
508, 169 La. 1006. 

Mont.—Wheeler v. James, 223 P. 900, 
70 Mont, 37. 

Ohio.—^Krause V. Oscar Daniels Co., 
22 N.E.2d 544, 61 Ohio Appi 337. 
Tex.—Totten v. Houghton, Civ.App,, 
2 S.W.2d 530. 

17 C.J. p 516 note 87. 

95. Ark.—Ft. Smith Building & 

Loan Ass'n v. Little, 29 S.W.2d 
291, 181 Ark. 1055—Lindsey v. 

Fierce Petroleum Corporation, 28 
S.W.2d 56, 181 Ark. 841—Ozark- 
Badger Co. v. Roberts, 287 S.W. 
401, 171 Ark. 1105. 

Cal.—Taylor v. Educational Broad¬ 
casting Corporation, 94 P.2d 377, 34 
Cal.App.2d 680—Rasmussen v. Pa¬ 
cific Fruit Exchange, 295 P. 538, 
111 Cal.App. 346—Chamberlin v. 


Gallucci, 293 P. 642, 110 Cal.App. 
71. 

Md.—Travelers’ Ins. Co. v. Hermann, 
140 A. 64, 154 Md. 171. 

Mass.—Cesana v. Johnson, 122 N.E. 
444, 232 Mass. 444. 

Miss.—D. S. Pate Lumber Co. v. 
Weathers, . 146 So. 433, 167 Miss. 
228. 

Mo.—Laster v. R. & V. Motor Co., 269 
S.W. 665, 219 Mo.App. 211. 

N.J.—^W. R. O’Brien, Inc., v. Vehicle 
Underwriting Agency Corporation, 
175 A. 256, 12 N.J.Misc. 815—Rich¬ 
mond V. Miller Rubber Co. of New 
York, 142 A. 761, 6 N.J.Misc. 787. 
H,Y.—Green v. Wachs, 173 N.E. 575, 
254 'N.Y. 437, reversing judgment 
241 N.Y.S. 341, 229 App.Div. 147. 
Or.—Williams v. Ledbetter, 285 P- 
214, 132 Or. 145. 

Tex.—Peoria Life Ins. Co. v. Poynor, 
Civ.App., 297 S.W. 788. 

9 C.J. p 531 note 80—17 C.J. p 516 
note 88. 

96. Md.—Jordan v. James & Holm- 
strom Piano Co., 117 A. 366, 140 
Md. 207. 

N.Y.—Ford v. Snook, 199 N.Y.S. 630, 
205 App.Div. 194, affirmed 148 N.E. 
732. 240 N.Y. 624. 

17 C.J. p 516 note 89. 

Direction to sell for casli 

Where a commission merchant is 
directed to sell for cash, a custom 
among commission merchants to de¬ 
liver articles under cash sales and 
wait a week or ten days for pay¬ 
ment cannot confer authority on him 
to give such credit. 

Iowa.—^Wanless v. McCandless, 38 
Iowa 20. 

Vt.—Catlin v. Smith, 24 Vt. 85. 

17 C.J. p 516 note 90. 

97. U.S.—^Western Petroleum Co. v. 
Tidal Gasoline Co., C.C.A.I11., 284 
F. 82. 


Cal.—Imperial Valley Long Staple 
Cotton Growers’ Ass’n v. Davidson, 
209 P. 58, 58 Cal.App. 551. 

Ill.—Gourley v. Chicago & E. I. B. 
Co., 14 N.E.2d 842, 295 Ill.App. 
160. 

Ind.—City Dairy Co. v. Uservo, Inc., 
199 N.E. 457, 101 Ind.App. 375. 

Iowa.—^Western Fruit & Candy Co. 
V. McFarland, 179 N.W. 57, 189 
Iowa 717. 

Mo.—Brock v. Mobile & O. R. Co., 
51 S.W.2d 100, 330 Mo. 918, cer¬ 
tiorari denied Mobile & O. R. Co. v. 
Brock, 53 S.Ct. 87, 28 7 U.S, 638, 77 
L.Ed. 552. 

N.J.—Central Radiator Co. v. Niaga¬ 
ra Fire Ins. Co., 160 A. 342, 344, 
109 N.J.Law 48, citing Corpus Ju¬ 
ris. 

N.Y.—Rosenstein v. McCutcheon, 140 
N.Y.S. 315, 155 App.Div. 278— 

Clark V. Tri-State Discount Co., 
271 N.Y.S. 779, 151 Misc. 679— 
Great Eastern Paper Co. v. Blyn, 
188 N.Y.S. 841. 

Okl.—Clemson v. Century Petroleum 
Co., 64 P.2d 1219, 1221, 179 Okl. 
193, citing Corpus Juris. 

Vt.—Northfield Trust Co. v. Cutting, 
115 A. 289, 95 Vt. 343, 

Wash.—First Nat. Bank v. Commer¬ 
cial Bank & Trust Co„ 242 P. 
356, 137 Wash. 335. 

17 C.J. p 519 note 19. 

98 . La.—Tyson v. Laidlaw, 18 La. 
380. 

N.D.—Fargo First Nat. Bank v. 
Minneapolis, etc., EL Co,, 91 N.W. 
436, 11 N.D. 280. 

Tex.—Green v. Hill, 4 Tex. 465. 

99 . La.—Fletcher v. Crichton, 164 
So. 411, 413, 183 La. 551, quoting 
Corpus Juris, and annulling 162 
So. 435, which affirmed 159 So. 

1 442. 

I 17 C.J. p 516 note 94. 
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customs need not be pleaded.^ Particular customs 
or usages relating to a particular locality or trade 
and of which the court does not take judicial no- 
tice must, however, according to the general rule, 
be pleaded^ by the party seeking to make them a 
basis of recovery^ or defense,^ and cannot in the 
latter case be shown under a general issue or de¬ 
nial.^ So, also, a custom introduced as an affirma¬ 
tive defense or for the purpose of recoupment, it 


seems, should be specially pleaded.® Where, under 
the practice of the jurisdiction, evidence may be 
given in reply to any defense, plaintiff in reply may- 
offer evidence of custom without pleading itJ Ev¬ 
idence of a custom or usage which may properly 
be resorted to, as an aid to the interpretation of a 
contract sued on, may, according to some authori¬ 
ties, be admitted for such purpose, although it is 
local or particular and not specially pleadedbut 


1. Mich.—Goldman v. Great Lakes 
Foundry Co., 203 N.W. 103, 230 
Mich. 524. 

Or.—Crosland v. Sloan, 261 P. 701» 
123 Or. 243. 

17 C.J. p 516 note 95. 

2. U.S.—Beard v. Marine Lighter- 
agre Corporation, D.C.N.Y., 2 96 F. 
146. 

Cal.—Tharp v. San Joaquin Cotton 
Oil Co., S2 P.2d 21, 22, 27 Cal. 
App.2d 554, citing- Corpus Juris, 
and denying rehearing 81 P.2d 443, 
27 Cal.App.2d 554—Pray v. Trow- 
er Lumber Co., 281 P. 1036, 1039, 
101 Cal.App. 482, citing Corpus Ju¬ 
ris. 

Ga.—Starkes v. Metropolitan Life 
Ins. Co., 197 S.E. 520, 58 Ga.App. 
37—^Williamson-Inman & Co. v. 
Thompson, 187 S.E. 194, 199, 53 
Ga,App. 821, citing Corpus Juris— 
Durkee Famous Poods v. Selig Co., 
172 S.E. 824, 48 Ga.App. 711—Elec¬ 
tric City Lumber Co. v. New York 
Underwriters’ Ins. Co., 158 S E. 
620, 621, 43 GaApp. 355, citing 
Corpus Juris—Hagan Grocery Co. 
v. Nobles, 106 S.E. 807, 26 Ga. 
App. 394—Matthews v. American 
Textile Co., 99 S.E. 308, 23 Ga.App. 
675. 

Idaho.—Indar Singh v. McKee, 225 
P. 400, 38 Idaho 656. 

Ky.—Bender v. South, 225 S.W. 504, 
189 Ky. 623. 

Mo.—Harbaugh v. Ford Roofing 
Products Co., 281 S.W. 686—Farm 
& Home Savings & Loan Ass'n of 
Missouri y. Stubbs, 98 S.W.2d 320, 
231 Mo.App. 87—H. W. Eddy, In¬ 
surance, Inc., V. National Union 
Fire Ins. Co., App., 94 S.W.2d 1062 
—Jordan v. Daniels, 27 S.W.2d 
1052, 224 Mo.App. 74 9 —Lawson v. 
M. Longo Fruit Co, 287 S.W. 796, 
220 Mo.App. 556—Porterfield v. 
American Surety Co. of New York, 
210 S.W. 119, 201 Mo.App. S— 

Woolf oik V. Plome Ins. Co., App., 
202 S.W. 627. 

Mont.—John K. & Catherine S. Mul¬ 
len Benev. Corporation v. School 
Dist. No. 17-H of Big Horn Coun¬ 
ty, 43 P.2d 902, 99 Mont. 388— 
Lewis V. Aronow, 251 P. 146, 77j 
Mont. 348. 

Neb.—Shambaugh v. City Bank of 
Elm Creek, 226 N.W. 460, 118 Neb. 
817, 65 A.L.R. 804. j 

N.y.—Globe (& Rutgers Fir© Ins. Co. ’ 


V. Lesher, Whitman & Co., 215 N. 
Y.S. 225, 126 Misc. 874. 

Ohio.—Treuheit v. Interurban Ry. <& 
Terminal Co., 11 Ohio N.P.,N.S., 
62. 

Or.—Smith v. Laflar, 2 P 2d 18, 137 
Or. 230—C. R. Shaw Wholesale Co. 
V. Hackbarth, 201 P 1066, 102 Or. 
SO. reversing 198 P. 908, 102 Or. SO 
—Simms v. Sullivan, 198 P. 240, 
100 Or. 487, 15 A.L.R. 678. 

Pa.—Makransky v. Weston, 155 A. 
741, 304 Pa. 383—Groskin v. 

Knight, 8 Pa.Dist. & Co. 413, af¬ 
firmed 138 A. 843, 290 Pa. 274. 

Tex.—Robinson v. Wichita County, 
Civ.App., 106 S.W.2d 769, error dis¬ 
missed—Higginbotham Cattle Co. 
V. Whaley & Lewis, Civ.App., 26 
S.W.2d SOS, reversed on other 
grounds, Com.App., 41 S.W.2d 34— 
Kimbrough v. Powell, Civ.App., 13 
S.W.2d 467—Spaeth'& Co. v. Rev¬ 
ering, Civ.App., 290 S.W. 802—Pen 
O Tex Oil & Leasehold Co. v. Fair- 
child, Civ.App., 252 S.W. 847. 

Utah.—^Winegar v. Oregon Short 
Line R. Co., 298 P. 948, 77 Utah 
594. 

Wash.—Redmon v. Andrews, 266 P. 
178, 147 Wash. 390. 

17 C.J. p 517 note 96. 

3. U.S.—Pennsylvania R. Co. v. 
Charles E. Gibson, Inc.,, D.C.S.C., 
23 P.Supp. 857—Phceni«x Iron & 
Steel Co. V. Wilkoff Co., Ohio, 2 53 
P. 165, 165 C.C.A. 65, 1 A.L.R. 
1497. 

Ga.—Starkes v. Metropolitan Life 
Ins. Co., 197 S.E. 520, 68 Ga.App. 
37. 

Mo.—H, W. Eddy, Insurance, Inc., v. 
National Union Fire Ins. Co., App., 
94 S.W.2d 1062—Dietz v. Nix, 216 
S.W. 791, 202 Mo.App. 639. 

Ohio.—Treuheit v. Interurban By. & 
Terminal Co., 11 Ohio N.F.,N.S., 62- 

Tex.—Petrolia Supply Co, v. Hemp¬ 
hill, Civ.App., 258 S.W. 861—Tex¬ 
as Illinois Co. V. Gant, Civ.App., 
351 S.W. 575—McDade v. Girardy, 
Civ.App., 242 S.W. 1061. 

17 C.J. p 517 note 97. 

4. U.S.—Central R. Co. of New Jer¬ 
sey V. Schick, C.C.A,Pa., 38 F.2d 
968. 

Ark.—^Wimberley Grocer Co. v. Bor¬ 
der City Broom Co., 266 S.W. 679, 
166 Ark. 570. 

Ga.—^Williamson-Inman & Co. v. 
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Thompson, 187 S.E. 194, 53 Ga. 
App. 821. 

Ill.—Siotka V. Rappaport, 234 Ill.App. 
576. 

Ky.—Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 

Ky. 1. 

Mo.—Jones v. Werthan Bag Co., 254 

S.W. 4—Tate v. Tyzzer, 234 S.W 
1038, 208 Mo.App. 290. 

Mont.—John K. & Catherine S. Mul¬ 
len Benev. Corporation v. School 
Dist. No. 17-H of Big Horn Coun¬ 
ty, 43 P2d 902, 99 Mont. 388. 
N.Y.—Laudisi v. American Exch, 
Nat. Bank, 203 N.Y.S. 432, 122 

Misc.Rep. 635, affirmed 205 N.Y.S. 
933, 209 App.Div. 906, reversed on 
other grounds 146 N.E. 347, 239 
N.Y. 234. 

Pa.—M. F. Lerch & Son v. Lino 
Mountain Coal Co., 2 Pa.Dist & 
Co. 58. 

Tex.—^Kimbrough v. Powell, Civ.App., 
13 S.W.2d 467. 

17 C.J. p 517 note 98. 

5. U.S.—Cudahy Packing Co. v. 

Narzisenfeld, C.C.A.N.Y., 3 P.2d 

567. 

Mo.—Jordan v. Daniels, 27 S.W.2d 
1052, 224 Mo.App. 749—Tate v. 

Tyzzer, 234 S.W. 1038, 208 Mo.App. 
290. 

Ohio.—Treuheit v. Interurban Ry. <Sr. 
Terminal Co., 11 Ohio N.P.,N.S., 
62. 

17 C.J. p 517 note 99. 

6. Mich.—Goldman v. Great Lakes 
Foundry Co., 203 N.W. 103, 230, 
Mich. 624. 

17 C.J. p 517 note 1. 

7 . U.S. — ^Alabama Chemical Co. v. 
International Agr. Corporation, C. 
C.A.Ala., 35 F.2d 907, certiorari de¬ 
nied 50 S.Ct. 240, 281 U.S. 727, 74 
L.Ed. 1144. 

8. U.S.—Central Commercial Co, v. 
Jones-Dusenbury Co., lU., 261 F- 
13, 163 C.C.A. 2G3. 

Cal.—Todd v. Meserve, 269 P. 710, 93 
Cal.App. 370. 

Minn.—McDonald v. Union Hay Co., 
172 N.W. 891, 143 Minn. 40. 

N.Y.—Ragette v. R. C. Maxwell Co., 
177 N.Y.S. 225, 188 App.Div. 715. 
Okl.—^Winemiller v. Page, 183 1*. 501, 
75 Okl. 278. 

Or.—M. Lowenstcin & Sons v. Noon 
Bag Co„ 226 P. 222, 111 Or. 421— 
Yreka Lumber Co. v. Lystul-Stuve- 
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under the guise of interpretation a trade or local 
custom or usage which has not been pleaded cannot 
be admitted to defeat a contract or to vary its ex¬ 
press terms,^ and local commercial usages must be 
pleaded; and this is true of a custom to excuse the 
nonperformance of a duty prescribed by law.^<^ 

Incidental or evidentiary effect. Where a cus¬ 
tom or usage is incidental merely and is relied on 
only as evidence of some other fact in issue it need 
not be pleaded.-^ 

Implied contract. Where evidence of custom or 
usage is oft'ered for the purpose of showing what 
the implied contract between the parties was, it 
need not be specially pleaded.^2 

b. Sufficiency 

All the essentials requisite to the validity and bind¬ 
ing effect of the custom must be pleaded. ' 

Where it becomes necessary to plead a custom or 
usage, all the essentials requisite to its validity and 
binding effect must be averred.^S Hence, the plead¬ 
ing should either aver knowledge on the part of the 
person to be charged^^ or allege facts authorizing 


the conclusion that it was of such general notoriety 
that he will be presumed to have knowledge.^^ So, 
an allegation of a custom must show that it is gen¬ 
eral and uniform, and that it has been recognized 
for a long period of time.^^ A usage is not sufii- 
ciently pleaded by a single averment that it has been 
constantly and uniformly recognized and abided by 
in a certain city in similar cases.^'^ 

Time for pleading. Where a party delays until 
long after the case is at issue, an amendment set¬ 
ting up a custom within his knowledge from the 
beginning of the action is properly refusedA^ 
Where proof of a custom and of knowledge and ac¬ 
quiescence therein by plaintiff had been introduced 
on the first trial of a cause under the general is¬ 
sue, without objection by plaintiif, it was held that 
defendant, preparatory to a new trial, should be al¬ 
lowed to amend and plead the matter speciallyA^ 

c. Variance 

A custom or usage must be proved as pleaded. 

A local usage or custom must not only be plead¬ 
ed, but must also, if put in issue, be proved as laid.^*^ 


land Lumber Co., 195 P. 378, 99 j 
Or. 291. I 

Pa,—G-roskin v. Knig-ht, 138 A. 843, 
29G Pa. 274. 

17 C.J. p 518 note 3. 

9. Or.—Yreka Lumber Co. v. Lystul- 
Stuveland Lumber Co.. 195 P. 378, 
380, 99 Or. 291, quoting Corpus Ju¬ 
ris. 

17 C.J. p 51S note 4. 

10. Va.—Governor v. Withers, 5 
Gratt. 24, 46 Va. 24, 50 Am.D. 95. 

Custom to point out duty 
If the violation of a duty arises 
from the failure to observe a cus¬ 
tom of long standing, the custom 
should be pleaded, so as to clearly 
point out the duty.—^Kirkland v. 
Bixby, 222 S.W. 462, 282 Mo. 462. 

11. Mo.—Hogan v. Fleming, 297 S. 
W. 404, 317 Mo. 524—Vogel v. St. 
Louis Merchants’ Bridge Terminal 
Ry. Co., App., 16 S.W.2d 624—Wal¬ 
lace State Bank v. Corn Exchange 
Bank, 282 S.W. 86, 220 Mo.App. 
1062—Wehmeier v. Yontz, 256 S.W. 
145, 215 Mo.App. 240—Piper v. Al¬ 
len, App., 219 S.W. 98. 

Pa.—Groskin v. Knight, 8 Pa.Dist. 
& Co. 413, affirmed 138 A. 843, 290 
Pa. 274. 

Tex.—Western Union Telegraph Co. 

V. Hicks, Civ.App., 47 S.W.2d 466, 
469, citing Corpus Juris—Texas & 
P. Ry, Co. V. Wylie, Civ.App., 36 S. 

W. 2d 238, 241, citing Corpus Juris. 
W.Va.—Cook V. Coleman, 111 S.E. 

750, 90 W.Va. 748. 

17 C.J. p 518 note 6. 


Proof to show probability of con¬ 
tract 

In action against lumber company 
on alleged express contracts of em¬ 
ployment as lumber superintendent 
and general manager, respectively, on 
straight time, proof of general cus¬ 
tom among logging and lumber com¬ 
panies of employing such employees 
on straight time, notwithstanding 
suspension of operations and shut¬ 
ting down of plant, although not 
pleaded, was held admissible, solely 
to show reasonableness of contracts 
alleged, and make it more probable 
parties did so agree.—^Warren v. 
Lebam Mill & Timber Co., 225 P. 628, 
129 Wash. 565. 

Delivery of stock 

In broker’s action for selling price 
of bank stock, evidence that stock 
was delivered to bank to be trans¬ 
ferred on books to buyer according 
to alleged custom between parties 
was held admissible, where custom 
was known by both parties, although 
custom was not pleaded.—A. M. Law 
& Co. V. Cleveland, 173 S.E. 638, 172 
S.C. 200. 

12 . Mont.—Bowles Livestock Com¬ 
mission Co. V. Midland Nat. Bank 
of Billings, 23 P.2d 967, 970, 94 
Mont. 467, citing Corpus Juris. 

17 C.J. P.51S note 7. 

13, Tex.—Hull-Tex Oil Ass’n v. 
Pipes, Civ.App., 240 S.W. 994. 

17 C.J. p 518 note 8. 

Averments held sufficient 

Ala.—Alcazar Amusement Co. v. 

Mudd & Colley Amusement Co., 86 
I So. 209, 204 Ala. 509. 
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Cal.—Turner v. Donovan, 39 P.2d 
858, 3 Cal.App.2d 485. 

Pa.—Electric Reduction Co. v. Colo¬ 
nial Steel Co., 120 A. 116, 276 Pa 
181—New Prague Flouring Mill Co. 
V. Kirschner, 70 Pa.Super. 74. 

Wyo.—Lemos v. Madden, 200 P. 791, 
28 Wyo. 1. 

17 C.J. p 518 note 8 [b]. 

Averments held insufficient 
^0'—Staroske v. Pulitzer Pub. Co., 
138 N.W. 36. 235 Mo. 67. 

17 C.J. p 518 note 8 [c]. 

14 . U.S.—The City of Atlanta, D.C. 
Ga., 17 P.2d 311. 

17 C.J. p 518 note 9. 

15 . Or.—Oregon Fisheries Co. v. El¬ 
more Packing Co., 138 P. 862, 69 
Or. 340. 

Wash.—Cormier v. H. H. Martin 
Lumber Co., 167 P. 1105, 98 Wash. 
463. 

17 C.J. p 518 note 10. 

16 . U.S.—Southern Indiana Express 
Co. V. U. S. Express Co., C.C.Ind.. 
88 F. 659, affirmed 92 F. 1022, 35 C. 
C.A. 172. 

17 C.J. p 519 note 11. 

17. Ala.—Antomarchi v. Russell, 63 
Ala. 356, 35 Am.R 40. 

18 . Wis.—O’Brien Lumber Co. v. 
Wilkinson, 101 N.W. 1050, 123 Wis. 
272. 

19. Va.—Governor v. Withers, 5 
Gratt. 24, 46 Va. 24, 50 Am.D. 95. 

20 . Ala. — Isbell v. Lewis, 13 So. 
335, 98 Ala. 550. 

Fla.—Vaughan’s Seed Store v. String- 
fellow, 48 So. 410, 56 Fla. 708. 

17 C.J. p 519 note 16. 
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§ 33. - Evidence 

a. Burden of proof 

b. Order of proof and proper questions 

c. Admissibility of evidence 

d. Weight and sufficiency of evidence 

a. Burden of Proof 

T+ie burden of proving a custom or usage not judicial¬ 
ly noticed Is on the party asserting It, but where the oth¬ 
er requisites of a valid usage are established, the burden 
of proof is, as a general rule, on the party asserting its 
unrea-sonableness. 

The burden of proving a custom or usage not ju¬ 
dicially noticed is on the party asserting it.^^ So, 
where the circumstances are not such that knowl¬ 
edge of the custom or usage will be presumed, one 
relying thereon must show that it was known,and 
that the parties contracted in reference to it.^^ 
However, it has been held that it is on a party to 
a contract seeking to avoid being bound by a notori¬ 
ous and uniform usage to show his ignorance of 
it;24 and this has been held even in th-e case of a 
local usage.25 

Proof of unreasonableness. Where the other req¬ 
uisites of a valid usage are established, the burden 
of proof is, as a general rule, on the party asserting 
its unreasonableness.26 Usages of banks relative to 
forwarding and collecting are presumed to be rea¬ 


25 C.J.S. 

sonable and the burden of showing them unreason¬ 
able is on the one who assails them.^^ 

b. Order of Proof a^d Proper Questions 

The court must know what the usage is before evi¬ 
dence of its existence is admissible. Proof of matters 
pertaining to a custom is not admissible before the 
existence of the custom has been established. 

The court must know, from a distinct statement 
by the party making the offer to prove the existence 
of a usage, what the usage is before evidence of its 
existence is admissible and it has been held that 
proof of matters pertaining to a custom is not ad¬ 
missible before the existence of such a custom has 
been established by evidence.29 When a witness is 
interrogated as to a custom, the object and perti¬ 
nency of the proof should first be shown, either by 
the question itself or independently, in order that the 
court may understand its relevancy.^o In those 
cases in which knowledge of a custom or usage is 
not presumed, ordinarily there must be a founda¬ 
tion for the introduction of evidence thereof by evi¬ 
dence of knowledge,21 although either party may 
give evidence of custom without accompanying it 
with direct evidence that it was known to the op¬ 
posite party, provided he intends, on all the evidence 
to be produced in the case, to show that knowl- 
edge.22 To ask a witness how a certain kind of 
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21. Colo.—^Atchison, T. & S. F. Ry. 
Co. V. Colorado Alfalfa Mill & 
Power Co., 184 P. 373, 67 Colo. 
307. 

Ga.—^Williamson-Inman & Co. v. 
Thompson, 187 S.E. 194, 199, 53 Ga, 
App. 821, quoting: Corpus Juris. 

Ill,—Armour Grain Co. v. U. S. Grain 
Corporation, 241 Ill.App. 332. 

Miss.—Dowling- v, Smyley, 116 So. 
294, 150 Miss. 272. 

Mo.—Landau Grocery Co. v. Hart, 
App., 223 S.W. 793. 

Mont.—John K. & Catherine S. Mul¬ 
len Benev. Corporation v. School 
Dist. No. 17-H of Big Horn Coun¬ 
ty, 43 P.2d 902, 99 Mont. 388. 

Neb.—Harrison State Bank v. First 
Nat Bank, 218 N.W. 92, 116 Neb. 
456. 

N.Y.—^William C. Atwater & Co. v. 
Panama R. Co., 230 N.Y.S. 482, 
132 Misc. 704, modiiied on other 
grounds 242 N.Y.S. 342, 229 App. 
Div. 463, modified on other grounds 
175 N.B. 189, 255 N.Y. 496. 

Okl.—Clemson v. Century Petrole¬ 
um Co., 64 P.2d 1219, 1221, 179 
Okl. 193, citing Corpus Juris. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 16 P.2d 1106, 
141 Or. 188. 

Ter.—W. L. Moody Cotton Co, v. Pol- 
ley, Civ.App., 66 S.W.2d 807—Mc- 
Dade v, Girardy, Civ.App,, 242 S. 
W. 1061. 

Wash.—Washington Brick, Lime & i 


Sewer Pipe Co. v. Anderson, 29 P. 
2d 690, 176 Wash. 416. 

17 C.J. p 519 note 21. 

22. Mich.—Tatro v. Baker-Fisk-Hu- 
gill Co., 184 N.W. 449, 215 Mich. 
623, 

Neb.—Harrison State Bank v. First 
Nat Bank, 218 IN.W. 92, 116 Neb. 
456. 

Tex.—W. L. Moody Cotton Co. v. Pol- 
ley, Civ.App., 66 S.W.2d 807. 

17 C.J. p 519 note 23. 

23. Neb.—State v. Nebraska State 
Bank, 234 N.W. 82, 120 Neb. 539— 
Harrison State Bank v. First Nat. 
Bank, 218 N.W. 92, 116 Neb. 456. 

24. N.Y.—Robertson v. National SS. 
Co., 34 N.B. 1053, 139 N.Y. 416, 
reversing 17 N.Y.S. 459, 60 Super. 
Ct 132. 

25. N.Y.—Johnson v. Be Peyster, 60 
N.Y. 666. 

26.. Utah.—Chicago, M. & St. P. Ry. 
Co. V. Federal Reserve Bank of 
San Francisco, 260 P. 262, 70 Utah 
310, 61 A.L.R. 456. 

17 C.J. p 471 note 69. 

27. Ohio.—Hilsinger v. Trickett, 99 
N.E. 306. 86 Ohio St 286, Ann.Cas. 
1913D 421. 

Utah.—Chicago, M. & St. P. Ry. Co. 
V. Federal Reserve Bank of San 
Francisco, 260 P. 262, 70 Utah 310, 
61 A.L.R. 456. 


V. White, 7 A. 802, 66 Md. 444, 59 
Am.R. 186. 

Mo.—Woldert Grocery Co. v. Pill- 
man, 176 S.W. 457, 191 Mo.App. 
15. 

N.Y.—Goldsmith v. Newwitter, 30 
N.Y.S. 815, 10 Misc. 36. 

29. N.J.—Central Radiator Co. v. 
Niagara Fire Ins. Co., 160 A. 342, 
344, 109 N.J.Law 48, citing CJorpus 
Juris. 

Okl.—Cook V. Sheffield, 75 P.2d 1101, 
181 Okl. 635. 

Pa.—Krehl v. Mosser, 107 A. 834, 264 
Pa. 403. 

17 C.J. p 520 note 28. ’ 

Questions to develop evidence of 
custom are not open to objection of 
there not yet being evidence of a 
well-recognized custom.—Olesen v. 
Beckanslin, 107 A. 614, 93 Conn. 

614. 

30. Ark.—^Hugus v. Sanders, 261 S. 

W. 899, 164 Ark. 385. 

Wis.—Bckor v. Moore, 2 Pinn. 426, 
2 Chandl. 86. 

31. Me.—Ireland v. Clark, 83 A. 
667, 109 Me. 239. 

Md.—Auto, etc., Mfg, Co. v. Mer¬ 
chants' Nat. Bank, 81 A. 294, 116 
Md. 179. 

17 C.J. p 620 note 31. 

32. Mass.—Dodge v. Favor, 16 Gray 
82. 

17 C.J. p 620 note $2. 


28. Md.—Susquehanna Fertilizer Co. 
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business is done, as for example the usual mode of 
transferring notes and drafts from one bank to an¬ 
other, is not asking a question of law.33 Complicat¬ 
ed hypothetical questions may be properly excluded 
in the discretion of the court.^^ 

c. Admissibility of Evidence 

Evidence to prove a custom or usage must be rele¬ 
vant. Evidence of particular transactions cannot be given 
to prove a custom but such evidence may be given to 
show its nonexistence. To prove a custom at one place, 
evidence of a custom at another place is inadmissible. 

To render evidence as to a custom or usage ad¬ 
missible, the custom or usage must be pertinent to 
the issues inyolved,^^ and the evidence must be rele- 

Proof of existence ‘before proof of 
knowledgre 

It is proper for a party to offer 
proof of the existence of a usage ^ 
custom before showing that the oth¬ 
er party to the contract had knowl¬ 
edge of such custom.—Douglas & 

Mizell V. Ham Turpentine Co., 97 So. 

650, 210 Ala. 180. 

33. N.Y.—Pennsylvania Commercial 
Bank v. New York City Union 
Bank, 19 Barb. 391, affirmed 11 N. 

Y. 203. 

34. Conn.—Smith v. Russell Lum¬ 
ber Co,, 72 A. 577, 82 Conn. 116. 

35. U.S.—Herbrand Co. v. 
wanna Steel Co., C.C.A.Ohio, 

P. 11. 

Cal.—^Weiss v. First Sav. Bank of 
Colusa, 82 P.2d 45, 28 Cal.App.2d 
140, hearing denied 83 P.2d 35, 28 
Cal.App.2d 140—Kaye v. M'Divani, 

44 P.2d 371, 6 Cal.App.2d 132—Dut¬ 
ton Dredge Co. v. U. S. Fidelity & 

Guaranty Co., 29 P.2d 316, 136 Cal. 

App. 574. 

Colo.—Lorraine Mfg. Co. v. Allen 
Mfg. Co., 234 P. 1055, 77 Colo. 156. 

Conn.—Ingham v. Brooks, 111 A. 

209, 95 Conn. 317. 

Ga.—Cowart & Dancer v. Bush, 139 
S.E. 920, 37 Ga.App. 278. 

Mo.—Maher v. Donk Bros. Coal & 

Coke Co., 20 S.W.2d 888, 323 Mo. 

799—Crocker Wholesale Grocer Co. 

V. Evans, App., 272 S.W. 1017. 

N.Y.—Harris v. H. W. Gossard Co., 

185 N.Y.S. 861, 194 App.Div. 688— 

Barden v. Iroquois Pulp & Paper 
Co., 258 N.Y.S. 815, 144 Misc. 454. 

Vt.—E. L. Stoddard & Son v. Village 
of North Troy, 150 A. 148, 102 Vt. 

462. 

17 C.X p 520 note 35. 

Character and description of the 
evidence which is admissible for es¬ 
tablishing the custom is the fact of 
a general usage and practice prevail¬ 
ing in the particular trade or busi¬ 
ness.—Hamilton v. Southern Ry. Co., 

158 S.E. 75, 200 N.C. 543, certiorari 
denied Southern Ry. Co. v. Hamilton, 

52 S.Ct. 19, 284 U.S. 636, 76 L.Ed. 

541—Standard Crown Co. v. Jones, 

145 S.E. 6, 196 N.C. 208. 


vant to the custom or usage.^® Every fact is rele¬ 
vant which shows how the usage in particular in¬ 
stances was understood and acted on by the parties 
then interested.^^ Evidence to disprove the cus¬ 
tom is admissible,^^ and a witness may be permitted 
to testify that he has never heard of a certain cus¬ 
tom,unless no testimony tending to prove a cus¬ 
tom has been received.^^ The usages of the land of¬ 
fice must be proved by its published decisions.^^ A 
reported case in which a certain commercial usage 
was held to be established by testimony is relevant 
in subsequent cases between other parties, involv¬ 
ing a similar usage at the time and place, or at a 
time and place not far removed.'^^ The decisions 

recki Mfg. Co. v. Merriam, 180 P. 
224, 104 Kan. 646. 

(2) Where a witness stated that 
it was a custom in sawing logs to 
allow a gain of two inches to every 
sixteen feet of logs from top to butt, 
he was permitted to state on cross- 
examination that he knew that be¬ 
cause it was the custom with the 
mill for which he had worked for 
two years and because other parties 
who had worked for other mills told' 
him that it was the custom with oth¬ 
er mills.—^Wall v. Melton, Tex.Civ 
App., 94 S.W. 358. 

Evidence held admissible 
U.S.—Reconstruction Finance Cor¬ 
poration V. Rovetti, D.C.Nev., 15 P. 
Supp. 33. 

N.Y.—^Vietor v. National City Bank 
of New York, 193 N.Y.S. 868, 20^ 
App.Div. 557. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 30 P.2d 1047, 
146 Or. 461. 

Tex.—City of Pampa v. Todd, Civ. 
App., 39 S.W.2d 636, reversed on 
other grounds, Com.App., 59 S.W. 
2d 114. 

Va.—Goldman v. Mollen, 191 S.E. 
627, 168 Va. 345. 

37. Iowa.—Carlsten-Williams Co. v. 
Marshall Oil Co., 173 N.W. 903, 187 
Iowa 80. 

N.Y.—In re Hayes, 75 N.Y.S. 312, 3T 
Misc. 264. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 30 P.2d 1047, 
1051, 146 Or. 461, citing Corpus 
Juris. 

38. Ill.—^Mutual Orange Distributors 
V. Atchison, T. & S. F. Ry. Co., 217 
Ill.App. 23. 

Pa.—Griffin v. Metal Product 
Co., 107 A. 713, 264 Pa. 254. 

17 C.J. p 520 note 39. 

40 . Or.—Stanfield v. Arnwine, 202 
P. 559, 102 Or. 289. 

41. Md.—^Hammond v. Warfield, 2 
Harr. & J. 151. 

42 . N.Y.—Allen v. Merchants" Bank, 
15 Wend, 482, reversed on other 
grounds 22 Wend. 215, 34 Am.D. 
289. 


Lacka- 
280 


Evidence held admissible 
U.S.—Osborne v. Ozlin, D.C.Va., 29 
F.Supp. 71, affirmed Osborn v. Oz¬ 
lin, 60 S.Ct. 758—^Reconstruction 
Finance Corporation v. Rovetti, D. 
C.Nev., 15 F.Supp. 33—^Ellenbogeii 
V. James Nelson, Limited, C.C.A.N. 
J., 285 P. 563. 

Ala.—Marx & Co. v. Bankers' Credit 
Life Ins. Co., 139 So. 421, 224 Ala. 
249. 

Ga.—Taber Mill v. Southern Brigh¬ 
ton Mills, 175 S.E. 665, 49 Ga.App. 
390. 

Ill.—See Ozonized Ox Marrow Co. v. 

M. L. Barrett & Co., 211 Ill.App. 
421. 

Iowa.—Indiana Wagon Co. v. Van 
De Pol, 181 xNT.W. 392, 190 Iowa 
1080. 

Kan.—Tawzer v. McAdams, 7 P.2d 
516, 134 Kan. 596. 

Mass.—Quincy Oil Co. v. New Eng¬ 
land Road Machinery Co., 174 N.E. 
670, 274 Mass. 419—Christopher v. 
Musolino, 135 N.E. 124, 241 Mass. 
202 . 

Minn.—^Hayday v. Hammermill Paper 
Co., 237 N.W. 600, 184 Minn. 8. 
N.Y.—Vietor v. National City Bank 
of New York, 193 N.Y.S. 868, 200 
App.Div. 557—Smith Co. v. Mos- 
cahlades, 183 N.Y.S, 500, 193 App. 
Div. 126. 

Pa.—Pennsylvania R. Co. v. Kane & 
Elk R. Co., 65 Pa.Super. 422. 

36. Ga.—Williamson-Inman & Co. 

V. Thompson, 187 S.E. 194, 53 Ga. 
App. 821. 

N.J.—Koch V. Franklin Mortgage & 
Title Guaranty Co., 176 A. 723, 13 

N. J.Misc. 139, affirmed, 181 A. 219, 
115 N.J.Law 562. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 30 P.2d 
1047, 146 Or. 461—Green Mountain 
Log Co. V. Columbia & N. R. R. R., 
16 P.2d 1106, 144 Or. 188. 

17 C.J. p 520 note 36. 

G-rouuds of witness* knowledge 

(1) Witness having knowledge of 
the facts may testify directly to the 
existence of a good custom subject. 
to inquiry respecting the ground on 
which knowledge is predicated.—Ja- I 
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of state courts are evidence in the federal courts, of 
local usages.Where a party relies on the rep¬ 
utation of a mining district contained in a book, he 
must put in evidence the whole book; he cannot 
offer a single extract or clause alone. 

Specific instances of acquiescence or violation. 
While a general custom or usage cannot be shown 
by evidence of particular transactions,^^ unless suf¬ 
ficiently numerous to indicate a regular course of 
business,^® or by evidence of the practice of a single 
individual,^it is permissible to show specific in¬ 
stances in which a usage has not been recognized in 
order to show its nonexistence,^^ or to contradict 
evidence of its existence.^^ Further particular in¬ 
stances of the parties’ previous course of dealing 
may be shown to establish knowledge of the usage,^^ 
or may be admissible as showing the practical in¬ 


terpretation of the contract.Sl Subsequent acts are 
not admissible to prove a custom existing at a previ¬ 
ous time.^^ 

Evidence of customs at different places. To prove 
the manner of conducting a particular trade at one 
place, evidence as to the manner in which it is car¬ 
ried on in another place is not admissible,^^ and 
where the custom in one place is proved, evidence 
that it is different in another is inadmissible. 

d. Weight and Snfiicieiicy of Evidence 

The custom must be clearly proved, but a mere con¬ 
flict in the evidence will not prevent the proof being 
sufficient. Generally, in the absence of statute, a custom 
may be proved by one witness. 

The custom must be clearly proved and where 
the evidence is uncertain and contradictory, the cus¬ 
tom is not established but a mere conflict in the 


43. U.S.—Carpenter v. Providence 
Washington Ins. Co., R.I., 16 Pet. 
495, 10 L.Ed. 1044. 

17 C.J. P 520 note 43. 

44. Cal.—English v. Johnson, 17 Cal. 
107, 76 Am.D. 574, 

45 . Mo. —Tuttle V, Kline's Inc., 89 

S.W2d 676, 679, quoting Corpus 

Juris. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 16 P.2d 1106, 
141 Or. 1S8. 

Wis.—Steppe v. Farber, 236 N.W. 

530, 205 Wis. 80. 

17 C.J. p 521 note 45. 

46. Tex.—Broussard v. South Texas 
Rice Co., Civ.App., 120 S.W. 587. 

47 . Ark.—Jones v. Malvern Lum¬ 
ber Co., 2 3 S.W. 679, 58 Ark. 125. 

Md.—Wathen v. Pearce, 3 A.2d 486, 
175 Md. 651. 

17 C.J. p 521 note 47. 

48 . Mass.—Baccari v. B. Perini & 
Sons, 199 N.B. 912, 293 Mass. 297. 

17 C.J. p 521 note 48. 

48 . Ala.—Rose v. Lewis, 48 So. 105, 

157 Ala. 521. 

50 . Or.—Green Mountain Log Co. v. 
Columbia & N. R. R. R„ 30 P.2d 
1047, 1051, 146 Or. 461, citing Cor¬ 
pus Juris. 

17 C.J. p 521 note 50. 

51. U.S.—Nicoll V. Piltsvein Coal 
Co., C.C.A.N'.Y., 269 P. 968. 

52 . Cal.—Wilson v. Travelers’ Ins. 

Co., 190 P. 366, 183 Cal. 65. 

53. Ark,—Hugus v. Sanders, 261 S. 
W. 899, 164 Ark. 385. 

Ill.—Mutual Orange Distributors v, 
Atchison, T. & S. F. Ry. Co., 217 
lU.App. 23. 

N.C.—Hamilton v. Southern Ry. Co., 

158 S.E. 75, 200 N C. 543, cer¬ 

tiorari denied Southern Ry. Co. v. 
Hamilton, 52 S.Ct. 19, 284 U.S. 636, 
76 L.Ed. 543. 

17 C.J. p 522 note 60, 


54. Mich.—Reynolds v.^ Continental 
Ins. Co., 36 Mich. 131. 

Miss.—Allen v. Lyles, 35 Miss. 513— 
Natchez Ins. Co. v. Stanton, 10 
Miss. 340, 41 Am.D. 592. 

55. .U.S.—McClellan v. Pennsylvania 
R. Co., C.C.A.N.Y., 62 F.2d 61. 

Fla,—Atlantic Coast Dine R. Co. v. 
Wilson & Toomer Fertilizer Co., 104 
So. 593, 89 Fla. 224. 

Kan.—Jarecki Mfg. Co. v. Merriam, 
180 P. 224, 104 Kan. 646. 

Md.—^Wathen v. Pearce, 3 A.2d 486, 
175 Md. 651. 

Mo,—Shane v. Lowden, 106 S.W.2d 
956, 232 Mo.App. 360—Noyes-Nor- 
man Shoe Co. v. Cooper, App., 4 S 
W.2d 486—Ormsby v. A. B. C. Fire¬ 
proof Warehouse Co., 253 S.W. 491, 
214 Mo.App. 336. 

Pa.—Alfous V. Toomey, 116 A. 917, 273 
Pa. 303 —Everly v. Shannopin Coal 
Co., 11 A.2d 700, 139 Pa.Super. 165 
—Heller V. Young, 66 Pa.Super. 232 
—Savage v. Z. S. Vertner Motor 
Sales Co., 3 Pa.Dist. & Co. 505, 71 
Pitlsb.Leg.J. 748, 38 Lanc.L.Rev. 
593. 

Tex.—First Nat. Bank of Coleman v. 
First Nat. Bank of Brownwood, 
Com.App., 278 S.W. 188, reversing 
First Nat. Bank in Brownwood v. 
First Nat. Bank of Coleman, Civ. 
App., 264 S.W. 1020. 

Wash.—Washington Brick, Lime & 
Sewer Pipe Co. v. Anderson, 29 P.2d 
690, 176 Wash. 416. 

17 C.J. p 522 note 62. 

O-eueralizatious by witnesses 

A general custom may not be es¬ 
tablished by characterizations or 
generalizations made by witnesses.— 
McDonald v. Acker, Merrall & Con- 
dit Co., 182 N.Y.S. 607, 192 App.Div. 
123. 

Knowledge of requirements of cus¬ 
tom 

It is no proof for a witness to say 
that such a custom exists if his tes¬ 

128 


timony fails to indicate that he is 
familiar with the requirements to es¬ 
tablish a binding custom.—Capital 
Bank & Trust Co. v. Bashore, 37 Pa. 
Dist. & Co. 365. 

56. U.S.— -C. C. Mengel & Bro. Co. 

V. Handy Chocolate Co., C.C.A. 
Mass., 10 F.2d 293. certiorari de¬ 
nied Handy Chocolate Co. v. C. C. 
Mengel & Bros. Co., 46 S.Ct. 483, 
271 U.S. 668, 70 L.Ed. 1141—-Rosen¬ 
berg Bros. & Co. V. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, D.C.Cal., 7 F.2d 893, amrmecl, 
C.C.A., 2 F.2d 731, certiorari de¬ 
nied 47 S.Ct. 237, 273 U.S. 682, 71 
L Ed. 838—Dant & Russell v. 
Grays Harbor Exportation Co., D. 
C.Wash., 26 F.Supp. 784, afilrmed, 
C.C.A., 106 F.2d 911, 125 A.L.XU 
1302. 

Cal.—May v. Ameri(‘an Trust Go., 27 
P.2d 101, 135 Cal.App. 385. 

Fla.—Atlantic Chast Line II. Co. v. 
Wilson & Toomer Fertilizer Co,, 
104 So. 593, 89 Fia. 224. 

Ill.—F. B. Miller Af^(‘ncy v. Horne 
Ins, Co., 276 III.App. 418. See 
Chicago & Rivc‘rdal(‘ Lumber Co. v. 
Tatum, 203 111.App. 421. 

Ky.—W. R. Willett Lumlx'r Co. v. 
Lloyd Lumber Co., 262 S.W. 573, 
203 Ky. 397. 

Miss.—Missi.s.sippi I’uldic Service Co. 
V. Cunningham, 3 95 So. 4 72, 477, 
citing Corp'»'’>>s Juris. 

N.T.—President and Directors of 
Manhattan Co. v. Morgan, 3 50 N.E. 
594, 242 N.Y. 38, afllrming jiuig- 
ment 210 N.YS. 460, 213 App.Div. 
201—Salisbury v. New York Cent. 
R. Co., 222 N.Y.S. 38, 220 App.Div. 
491—Mutual Chemical Co. of 
America v. Marden, Orth & flast- 
ings Co., 192 N.Y.S. 671, 200 App. 
33]V. 121—Schlmmel v. Troy Waste 
Mfg. Co., 173 N.Y.S. 143, 185 App. 
Div. 356—Fliashnick v. MassacRu-- 
setts 13onding & ln.surance Co., 199 
N.Y.S. 187. 
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evidence will not prevent the proof being suffi- [ cient,^'^ and it is not necessary to show that there 


Pa.—Lovitt & Co. V. Erie Milling- & 
Supply Co., 81 Pa.Super. 398. 

Tex.—Sheppard v. Stanolmd Oil & 
Gas Co., Civ.App., 125 S.W.2d 643, 
error refused. 

Wash.—Washington Brick, Lime & 
Sewer Pipe Co. v. Anderson, 29 P. 
2d 690, 176 Wash. 416. 

17 C.J. p 523 note 63. 

Evidence held insufficient 

U.S.—Austin Nichols & Co. v. The 
Isla de Panay, N.T., 45 S.Ct. 269, 
267 U.S. 260, 69 L,Ed. 603, affirm¬ 
ing, C.C.A., The Isla de Panay, 292 
P. 723—Sickelco v. Union Pac. R. 
Co., G.C.A.Cal., Ill P.2d 746—Aach¬ 
en & Munich Fire Ins. Co. v. Guar¬ 
anty Trust Co. of New York, C.C, 
A.N.Y., 39 F.2d 578—U. S. Ship¬ 
ping Board Emergency Fleet Cor¬ 
poration V. Rosenberg Bros. & Co., 

C. C.A.Cal., 12 P.2d 721, affirming, 

D. C., Rosenberg Bros. & Co. v. U. 
S. Shipping Board Emergency 
Fleet Corporation, 7 F.2d 893, cer¬ 
tiorari granted U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Rosenberg Bros. & Co., 47 
S.Gt. 237, 273 U.S. 682, 71 L.Ed. 
838, reversed on other grounds 48 
S.Ct. 256, 276 U.S. 202, 72 L.Ed. 
531—Colleton Mercantile & Mfg. 
Co. V. Gruber, D.C S.C., 7 P.2d 689 
—Pond Creek Mill & Elevator Co. 

V. Clark, C.C.A.Ill., 270 F. 482. 

Ark.—Connelly v. Road Improvement 
Dist. No. 2, 43 S.W.2d 751, 184 Ark. 
1193—Beal-Burrow Dry Goods Co. 
V. Levy, 208 S.W. 584, 137 Ark. 
137. 

Cal.—Romer v. Wehner, 214 P. 993, 
61 Cal.App. 411. 

Ill.—Kelly V. Carroll, 223 Ill.App. 
309. See A. L. Jones Co. v. Bow¬ 
man Dairy Co., 209 Ill.App. 579. 
Kan.—Jarecki Mfg. Co. v. Merriam, 
180 P. 224, 104 Kan. 646. 

La.—Gottlieb v. Rex, 2 La.App. 477. 
Miss.—M. G. Travis 8z Co, v. Mosley, 
114 So. 628, 148 Miss. 368. 

Mo.—Burton v. Wabash Ry. Co., 
App., 22 S.W.2d 201, affirmed 58 
S.W.2d 443, 332 Mo. 268, followed 
in Bozworth v. Wabash Ry. Co., 
58 S.W.2d 448, 332 Mo. 277, affirm¬ 
ing Bosworth V. Wabash R. Co., 
App., 21 S.W.2d 1110. 

Mont.—Reid v. Linder, 251 P. 157, 
77 Mont. 406. 

N.Y.—Gerseta Corporation v. Silk 
Ass'n of America, 222 N.Y.S. 11, 
220 App.Div. 293—Turner-Looker 
Co. V. Aprile, 187 N.Y.S. 367, 195 
App.Div. 706—McDonald v. Acker, 
Merrall & Condit Co., 182 N.Y.S. 
607, 192 App.Div. 123. 

Pa.—Everly v. Shannopin Coal Co., 
11 A.2d 700, 139 Pa.Super. 165— 
Aurand v. Universal Carloading & 
Distributing Co., 200 A. 285, 131 
Pa.Super. 502. 

Tex.—Webb v. Chicago, R. I. & G. 
Ry. Co., Civ.App., 136 S.W.2d 245, 

25 C.J.S.-9 


error dismissed, judgment correct 
—Cadillac-La Salle Corporation of 
Houston v. Berry, Civ.App., 125 S. 

W.2d 1071—Clark-Buffalo Oil Cor¬ 
poration V. Montgomery, Civ.App., 
27 S.W.2d 851—Plouston Packing 
Co. V. Cuero Cotton Oil & Mfg. 
Co., Civ.App., 241 S.W. 502, re¬ 
versed on other grounds, Com.App., 
255 S.W. 168—Tecumseh Oil & 
Cotton Co. V. Gresham, Civ.App., 
231 S.W. 468. 

Va.—Craddock Mfg. Co. v. Faison, 
123 S.E. 535, 138 Va. 665. 

Wis.—Libman v. Fox Pioneer Scrap 
Iron Co., 185 N.W. 551, 175 Wis. 
485. 

17 C.J. p 523 note 63 [a]. 

57. Pa.—^Electric Reduction Co. v. 
Colonial Steel Co., 120 A. 116, 120, 
276 Pa. 181, citing Corpus Juris. 

17 C.J. p 523 note 64. 

Customs or usages held pro-ved 

(1) Custom of pilotage at a port. 
—The Framlington Court, C.C. A. 
Tex., 69 F.2d 300, certiorari denied 
United British S. S. Co. v. New¬ 
foundland Export & Shipping Co., 54 
S.Ct. 860, 292 U.S. 651, 78 ^L.Ed. 
1500. 

(2) A custom that insurer has ex¬ 
clusive right to expirations until 
balances have been remitted by 
agent.—Alliance Ins. Co. v. City 
Realty Co., D.C.Ga., 52 F.2d 271. 

(3) A custom of port, pursuant to 
which care parties were named in 
bills of lading by prior arrangement 
with grain owner, either before load¬ 
ing, or, when no nomination is made 
in billing, before or at time of ar¬ 
rival in port.—Eastern S. S. Co. y. 
170.040 50/60 Bushels of Wheat, etc., 
D.C.N.Y., 1 F.2d 558, affirmed, C.C.A., 
Pioneer Steamship Co. v. 92,680 
Bushels of Wheat, 11 F.2d 1015, 

(4) A custom in the shipping trade 
to note on the bill of lading when 
lumber was loaded on deck, although 
the bill of lading did not contain such 
notation.—Munson S. S. Line v. Hor¬ 
ace Turner & Co., 81 So. 76, 202 Ala. 
574. 

(6) Custom that creditor’s pro 
rata share of assets was satisfac¬ 
tion.—Brown Shoe Co. v. Stone, 292 
S.W. 117, 172 Ark. 1156. 

(6) A custom justifying factor in 
commingling principal’s grapes with 
grapes of other shippers and dispos¬ 
ing of entire shipments commingled 
at average price.—Calistoga Vine¬ 
yard Co. V. Luchetti, 18 P.2d 729, 129 
Cal.App. 374. 

(7) A custom of trade which re¬ 
quired yarn to be of certain tensile 
strength, although contract did not 
specify as to tensile strength.—Ta¬ 
ber Mill V. Southern Brighton Mills., 
175 S.E. 665, 49 Ga.App. 390. 

(8) A custom in building trades 
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in Chicago to pay contractor eighty- 
five per cent as work progressed.— 
Spiro V. Cable, 248 Ill.App. 343. 

(9) A general custom prevailing 
in the grain trade whereby broker 
should have closed out trade for 
defendants on exhausting their mar¬ 
gin.—Estes v. Garrison, 85 So. 63, 
147 La. 425. 

(10) A usage that macadam road¬ 
bed was never laid before edgestones 
had been set.—Baccari v. B. Perini 
& Sons, 199 N.E. 912, 293 Mass. 297. 

(11) A general custom in mercan¬ 
tile business restricting authority of 
traveling salesman to soliciting or¬ 
ders merely, instead of making sales. 
—Japan Tea Co. v. Franklin Mac- 
Veagh & Co., 171 N.W. 305, 142 Minn. 
152. 

(12) A custom and usage in the 
trade whereby a description “No. 1 
heavy books and magazines, guar- 
teed free from ground wood” was 
understood to mean paper contain¬ 
ing not to exceed three per cent of 
ground wood; that is, refuse found 
in paper made of wood pulp.—Gum- 
binsky Bros. Co. v, Smalley, 197 N. 
Y.S. 530, 203 App.Div. 661, affirmed 
139 N.E. 758, 235 N.Y. 619. 

(13) A trade custom, making the 
weight of a bale of cotton waste the 
same as that of a five hundred pound 
bale of raw cotton.—Schimmel v. 
Troy Waste Mfg. Co., 173 N.Y.S, 143, 
185 App.Div. 356. 

(14) A business custom for pay¬ 
ment at specified rate for obsolete 
bottle crowns made up for customers 
and not ordered out.—Standard 
Crown Co. v. Jones, 145 S.E. 5, 196 
N.C. 208. 

(15) A custom that contracts call¬ 
ing for meat scraps containing “fif¬ 
ty per cent, protein content” and 
“minimum fifty per cent, protein con¬ 
tent” allowed variation of half of 
one per cent.—Hurst v. W. J. Lake 
& Co., 31 P.2d 168, 146 Or. 5-00. 

(16) A general usage in constru¬ 
ing the words “free from tin” to 
mean free from tin in quantities 
which would impair quality of fin¬ 
ished steel.—Electric Reduction Co. 
V. Colonial Steel Co., 120 A. 116, 276 
Pa. 181. 

(17) A custom and usage whereby 
Mexican paper money was treated as 
a commodity and deposits of paper 
money always paid in paper.—Bar- 
reda v. Milmo Nat. Bank, Tex.Civ. 
App., 241 S.W. 743, affirmed, Com. 
App., 252 S.W. 1038. 

(18) A custom whereby cotton 
was shipped to defendant with draft 
attached to bill of lading, and where¬ 
by defendant, after selling cotton, 
would pay shipper difference between 
amount of draft and price received. 
—^Weld-Neville Cotton Co. v. Lewis, 



CUSTOMS AND USAGES 


25 C.J.S, 


33 


has been no deviation from the custom.^^ Further, 
it has been said that less distinct and certain proof 
of the existence of a custom is required when the 
parties in making’ their contract apparently have 
in mind a usage which, if tangible, may not be so 
old or universal and uniform as it must be to war¬ 
rant a presumption that the parties knew the cus¬ 
tom, and contracted with reference to it.°^ In 
weighing the testimony of witnesses as to trade us¬ 
age, the jury should consider the extent to which 
any of the witnesses may have an interest in the 
result of the litigation which might color their evi¬ 
dence.^® The evidence must show that the cus¬ 
tom existed at the time of the transaction,®^ but 
ordinarily a custom once shown to exist is, in the 
absence of testimony showing its abrogation, pre¬ 
sumed to continue.®^ Evidence of prior dealings in¬ 
consistent with the custom may show that the par¬ 
ties did not contract with reference to the cus¬ 
tom.® 3 

Knowledge of usage. Knowledge of usage may 
be sufficiently shown by evidence of the previous 
course of dealing or prior transactions by the party 
to be charged,®^ or it may be proved by direct evi¬ 
dence of notice.®® 

Proof by one zvitness. In some early decisions 
the doctrine was advanced with more or less posi¬ 


tiveness that one witness was not enough to estab¬ 
lish the existence of a usage,®® but it is now well 
settled that a usage, being a matter of fact, may be 
proved as any other fact, and may be established 
by one witness if his means of knowledge is ade¬ 
quate and his testimony is full, satisfactory, and 
uncontradicted,®unless a statute provides that at 
least two witnesses are necessary.®® In practice it 
is always desirable to have at least two witnesses to 
prove the usage,®® for the testimony of one wit¬ 
ness will be held to be legally insufficient to estab¬ 
lish it if contradicted,'^® or if vague and unsatis¬ 
factory, and not based on sufficient knowledge and 
experience.'^^ 

§ 34. — Questions of Law and Fact 

The question of the validity, effect, and reasonable¬ 
ness of a custom and the question of whether undisputed 
facts and circumstances are sufficient to show a custom 
are questions of law for the court. Whether the existence 
of the custom has been established as a fact and whether 
the existence of knowledge of the custom has been es¬ 
tablished must, where the evidence is conflicting, be de¬ 
termined as other questions of fact. 

The question of the validity'^^ and effect'^® of a 
custom or usage is one of law for the determina¬ 
tion of the court, as is the question of whether un¬ 
disputed facts and circumstances offered to show 
the existence of a custom or usage are sufficient for 
that purpose and where it is apparent that, by 


TexCiv.App., 208 S.W. 731, dismissed 
for want of jurisdiction. 

(19) A nonwarranty custom in 
sale of seeds.—Hoover v. Utah Nur¬ 
sery Co., 7 P.2d 270, 79 Utah 12. 

(20) A custom that, if honey sold 
f. o. b. shipping point was shipped 
from point nearer destination, seller 
was entitled to receive the difference 
in rate.—^William M. Roylance Co. v. 
Jewett & Sherman Co., 210 N.W. 376, 
191 Wis. 490. 

(21) Other customs or usages held 
proved see 17 C.J. p 523 note 64 [c]. 

58. Mass.—Baccari v. B. Perini & 
Sons, 199 N.E. 912, 293 Mass. 297. 

Or.—Green Mountain Log Co. v. 
Columbia & N. R. R. R., 16 P.2d 
1106, 141 Or. 188. 

59. U.S.—Kentucky Distilleries, 
etc., Co. V. Lillard, Ky., 160 F. 34, 
87 C.C.A. 190. 

60. U.S.—Dodge v. Hedden, C.C.N. 
Y., 42 F. 446. 

17 C-J. P 524 note 66. 

61. Tex.—Edwards v. Williams, Civ. 
App., 93 S.W.2d 452. 

62. Tex.—Chicago, R. I. & G. Ry. 
Co, V. Pavillard, Civ.App., 187 S. 
W. 998. 

63. Ill.—P. B. Miller Agency v. 
Home Ins. Co., 276 Ill.App. 418. 

64. Ark.—Brown Shoe Co. v. Stone, 
292 S.W. 117, 172 Ark. 1156. 


Idaho.—Isaak v. Journey, 15 P.2d 
1069, 52 Idaho 392. 

Tex.—Barreda v. Milmo Nat. Bank, 
Civ.App., 241 S.W. 743, affirmed, 
Com.App., 252 S.W. 1038. 

17 C.J. p 524 note 67. 

65. Ga.—Horan v. Stracham, 12 S. 
E. 678, 86 Ga. 408, 22 Am.S.R. 
4771. 

17 C.J. p 524 note 68. 

Evidence insufficient to show knowl¬ 
edge or notice 

Ill.—Kraetsch v. City of Chicago, 
198 Ill.App. 395. 

17 C.J. p 524 note 68 [a]. 

66. Ill.—Bissell V. Ryan, 23 Ill. 

666 . 

S.C.—Halwerson v. Cole, 28 S.C.L. 

321, 40 Am.D. 603. 

17 C.J. p 524 note 69. 

67. Cal.—McComb v. Atchison, T. 

S. P. Ry. Co., 294 P. 81, 110 Cal. 
App. 303, certiorari denied Atchi¬ 
son, T. & S. F, Ry. Co. v. McComb, 
51 S.Ct. 486, 283 U.S. 838, 75 L.Ed. 
1449. 

Ill.—Kelly V. Carroll, 223 Ill.App. 
309. 

Iowa.—Carlsten-Williams Co. v. Mar¬ 
shall Oil Co., 173 N.W. 903, 187 
Iowa 80, 

Ohio.—Williams-Donahue Co. v. Fel- 
ty, 21 Ohio N.P.,N.S., 233. 

17 C.J. p 524 note 70. 

68. Or.—Loland v. Nelson, 8 P.2d 
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82, 139 Or. 581—Denny v. Wolff. 
199 P. 603, 101 Or. 255, 17 A.L.R. 
535. 

69. Ill.—F. B, Miller Agency v. 
Home Ins. Co., 276 Ill.App. 418. 

17 C.J. p 624 note 71. 

70. Mo.—Baker v. J. W. McMurry 
Contracting Co., 223 S.W. 45, 282 
Mo. 685. 

17 C.J. p 524 note 72. 

71 . Ky.—Phipps v. Frances, 101 S. 
W.2d 924, 267 Ky. 203. 

N.Y.—Great Eastern Paper Co. v. 

Blyn, 188 N.Y.S. 841. 

17 C.J. p 524 note 73. 

72 . Okl.—National Fidelity Life 
Ins. Co. V. Henry, 48 l\2d 829, 
193 Okl. 305. 

17 C.J, p 525 note 83. 

73 . Okl.—National Fidelity Life 
Ins. Co. V. Henry, supra. 

17 C.J. p 525 note 84. 

74 . U.S.—Herb rand Co. v. Lacka¬ 
wanna Steel Co., C.C.A.Ohio, 280 
F. 11. 

Ga.—Central of Georgia Ry. Co. v. 
George P. Greene & Co., 154 S.E. 
809, 41 Ga.App. 794. 

Pa.—Albus V. Toomey, 116 A. 917, 
273 I'^a. 303. 

Tex.—First Nat. Bank of Coleman 
V. First Nat. Bank of Brown- 
wood, Com.App., 278 S.W. 188, re¬ 
versing First Nat. Bank in Brown- 
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reason of conflict of opinion as to the nature, scope, 
or prevalence of the alleged usage, the evidence is 
not legally sufficient to establish its existence, the 
court may properly refuse to submit the question to 
the juryJS On the other hand, the question of 
whether the existence of a custom or usage has 
been established as a fact must, where the evidence 
is conflicting, be determined as other questions of 
fact,as, under like circumstances, must be the 
question of whether the parties acted with refer¬ 
ence to the usage and the probative value of the 
testimony of witnesses is for the juryj^ Where 


§ 34 

evidence of usage is given to control the construc¬ 
tion of words or terms in a written instrument, the 
jury are to determine its effectJ^ 

Knowledge. A disputed question as to the exist¬ 
ence of knowledge of a particular custom or usage 
must be determined as a question of fact by the 
jury, 80 or by the court sitting in place of a jury.^^ 
This is equally the case whether it is a question of 
actual knowledge of the party,82 or whether it is 
a question of presumption of knowledge arising 
from the generality of the usage.88 


wood V. First Nat. Bank of Cole¬ 
man, Civ.App., 264 S.W. 1020. 
Wash.—Davidson v. Mackall-Paine 
Veneer Co., 271 P. 878, 149 Wash. 
685. 

17 C.J. p 525 note 85. 
trnsatisfactory, unreliahle, and un¬ 
convincing" testimony 
However, where the testimony as 
to existence of a custom, although 
not controverted, was unsatisfactory, 
unreliable, and unconvincing, the 
existence of the custom was held 
properly left to the jury.—Bloom v. 
Abram Bloom Co., 184 N.Y.S. 622, 
193 App.Div. 788, reversing 178 N.T. 
S. 264. 

Evidence must show requisites of 
custom 

Proof of custom is insufficient to 
go to jury unless there is substan¬ 
tial evidence showing that custom 
was definite, uniform, and known 
practice under definite and uniform 
circumstances, 

U.S.—McClellan v. Pennsylvania R, 
Co., C.C.A.N.Y., 62 P.2d 61. 
Mo.—Shane v. Lowden, 106 S.W.2d 
956, 232 Mo.App. 360. 

75. U.S.—Greenwich Ins. Co. v. 

Waterman, Mich., 54 F. 839, 4 C. 
C.A. 600. 

Ill.—Turner v. Dawson, 50 Ill. 85. 

17 C.J. p 525 note 86. 

User is the evidence of custom, 
and this is a matter for the jury 
which the court will submit, or will 
refuse to submit, according as it 
finds the custom sought to he es¬ 
tablished reasonable and legal or 

otherwise.—Bourke v. James, 4 
Mich. 336. 

76. U.S.—Ingram-Day Lumber Co. 

V. Schultz, C.C.A.Wis., 45 F.2d 359, 
certiorari denied 51 S.Ct. 366, 283 
U.S. 833, 75 L.Bd. 1445—O'Neill v. 
Gray, C.C.A.N.Y., 30 F.2d 776, cer¬ 
tiorari denied 49 S.Ct. 480, 279 

U. S. 865, 73 L.Bd. 1003—Lamborn 

V. Blattner, C.C.A.Pla., 6 F.2d 435, 

438, citing Corpus Juris, and cer¬ 
tiorari denied Blattner v. Lam¬ 

born, 46 S.Ct. 24, 269 U.S. 664, 70 
L.Ed. 414—Passaic Valley Sewer¬ 
age Com’rs V. Tierney, C.C.A.N.J., 
1 P.2d 304—^Western Petroleum Co, 


V. Tidal Gasoline Co., C.C.A.I11., 
284 F. 82. 

Ga.—^Williamson-Inman & Co. v. 
Thompson, 187 S.E. 194, 53 Ga. 

App. 821. 

Iowa.—Carlsten-Williams Co. v. 
Marshall Oil Co., 173 N.W. 903, 
187 Iowa 80. 

Mass.—In re Sluzis’ Case, 198 N.E. 
262. 

Mo.—Brock v. Mobile & O. R. Co., 51 
S.W.2d 100, 103, 330 Mo. 918, cit¬ 
ing Corpus Juris, and certiorari de¬ 
nied Mobile & O. R. Co. v. Brock, 
53 S.Ct. 87, 287 U.S. 638, 77 L.Ed. 
552—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45, 282 Mo. 
685—Noyes-Norman Shoe Co. v. 
Cooper, App., 4 S.W.2d 486—Hanks 
V. Lesieur, App., 204 S.W. 552. 

N.C.—McDearman v. Morris, 110 S. 
B. 642, 183 N.C. 76. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 30 P.2d 1047, 
1049, 146 Or. 461, citing Corpus 
Juris. 

Pa.—Electric Reduction Co. v. Co¬ 
lonial Steel Co., 120 A. 116, 276 
Pa. 181. 

Tex.—^W. L. Moody Cotton Co. v. 
Hervey, Civ.App., 97 S.W.24 275, 
error dismissed. 

Va.—Arkla Lumber & Mfg. Co. v. 
West Virginia Timber Co., 132 S. 
E. 840, 146 Va: 64i. 

Wash.—^Kilgren v. Seattle Lease¬ 
hold Co., 252 P. 540, 142 Wash. 101 
—Hosner v. Olympia Shingle Co., 
222 P. 466, 128 Wash. 152. 

Wis.—Parmer v. Pick Mfg. Co., 277 
N.W. 668, 227 Wis. 99. 

17 C.J. p 525 note 87. 

Authority of agent 

Where agent has general authori¬ 
ty to sell, proof, raising doubt as to 
existence of usage in relation to 
his powers, will take such question 
to jury.—^Noyes-Norman Shoe Co. v. 
Cooper, Mo.App., 4 S.W.2d 486. 
Evidence held not conflicting 
U.S.—^Herbrand Co. v, Lackawanna 
Steel Co., C.C.A.Ohio, 280 P. 11. 

77. U.S.—^Nicoll V. Pittsvein Coal 
Co., C.C.A.N.Y., 269 P. 968. 
Miss.—Germany v. U. S. Fidelity & 
Guaranty Co., 152 So. 275, 168 Miss. 
854. 


Tex.—Dawson v. Malone, Civ.App., 
283 S.W. 634, reversed on other 
grounds Malone v. Dawson, 5 S.W. 
2d 965, 117 Tex. 377, 60 A.D.R. 665. 
17 C.J. p 526 note 88. 

Contract of reinsurance 
Whether the custom or usage in a 
given case is to be taken as a part 
of the contract of reinsurance, that 
IS, whether the parties had it in view 
in their negotiations and intended 
that their contract should be read 
and construed with reference to and 
in the light of the usage, is always 
a question of fact.—German-Ameri- 
can Ins. Co. v. Commercial F. Ins. 
Co., 11 So, 117, 95 Ala. 469, 16 L.R.A. 
291. 

Waiver of rights under custom 
Whether plaintiff merchant waiv¬ 
ed alleged right under trade custom 
to charge custom interest on over¬ 
due items was held properly submit¬ 
ted to jury.—Beal-Burrow Dry Goods 
Co. V. Levy, 208 S.W. 584, 137 Ark. 
137. 

78 . N.C.—T. C. May Co. v. Menzies 
Shoe Co., 119 S.E. 227, 186 N.C. 
144. 

R.I.—Swartz v. Edwards Motor Car 
Co., 139 A. 466, 49 R.I. 18. 

79 . Ariz.—Rio Grande Oil Co. v. Up¬ 
ton Oil Co., 266 P. 3, 33 Ariz. 474. 

Minn.—Hayday v. Hammermill Paper 
Co., 237 N.W. 600, 184 Minn. 8. 
N.Y.—Ruttonjee v. Frame, 199 N.Y. 
S. 523, 205 App.Div. 354, affirmed 
142 N.E. 437, 237 N.Y. 115. 

Okl.—Fulton Bag & Cotton Mills 
v. Liberty Cotton Oil Co., 216 P. 
930, 91 Okl. 174. 

17 C.J. p 526 note 89. 

80. Tex.—W. L. Moody Cotton Co. 
V Polley, Civ.App., 66 S.W.2d 

807. 

17 C.J. p 526 note 91. 

81. N.Y.—Scott V. Brown, 60 N.Y.S. 
511, 29 Misc. 320. 

Pa.—Lockney v. Police Beneficiary 
Assoc., 66 A. 844, 217 Pa. 568. 

82. Mass.—Berkshire Woollen Co. 
V. Proctor, 7 Cush. 417 — Loring v. 
Gurney, 5 Pick. 15. 

83 . Conn.—Smith y. Phipps, 32 A. 
3-67, 65 Conn. 302. 

Mass.—^A. J. Tower Co. v. Southern 
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Reasonableness. Tlie reasonableness of an al¬ 
leged custom is a question of law for the court, 
and it is error to submit it to the jury.^S 

§ 35. - Instructions 

An instruction on custom and usage when justified 
by the evidence is properly submitted to the jury, and the 
court should instruct as to the matters which must be 
proved. 

When justified by the evidence, it is proper for 
the court to give an instruction on custom and us¬ 
age,^® but to warrant such a charge the evidence 
must tend to establish the elements requisite to con¬ 
stitute a valid custom.^^ The court, in instructing 
the jury, should not invade the province of the 
jury and assume as a fact that there was a usage 
or custom nor should it submit to the jury issues 
which are not warranted by the pleadings and evi¬ 
dence,®^ and where the custom is irrelevant to the 
issues it is error for the court to submit it to the 
jury.®^ 

An instruction as to the effect of a custom on the 
rights of parties is erroneous if it fails to direct the 
jury with respect to the elements which the law 
regards as indispensable to a valid and binding cus- 
tom.st Thus, the charge should instruct the jury 
as to what must be proved in order to show that 


the usage or custom claimed was known and estab¬ 
lished and an instruction which ignores the in¬ 
dispensable element of notoriety and antiquity is 
erroneous.^® So, in an action on a contract, the 
court should not fail to charge that a usage of trade 
which is set up by one of the parties must not be 
repugnant to the written contract of the parties.®^ 

Where the terms of a written instrument are tech¬ 
nical or equivocal on its face, or are made so by 
reference to extraneous circumstances, the court 
should instruct the jury conditionally or hypotheti¬ 
cally what should be the proper construction or in¬ 
terpretation of the instrument, as it may find the 
evidence to support or to contradict the purpose for 
which it has been offered.^^ 

An instruction that the acts of a party were jus¬ 
tified if they were done in accordance with a us¬ 
age claimed by him is sufficient, without submitting* 
to the jury the question of fact whether such us¬ 
age influenced him in his conduct. 

Curing errors by instructions. An erroneous rul¬ 
ing excluding, as immaterial, evidence offered to 
prove a custom may be cured by a charge to the 
jury recognizing a general custom of the character 
sought to be proved, under limitations as favorable 
to the party complaining of the ruling as he is en¬ 
titled to claim. 


Pac. Co., 69 N.E. 348, 184 Mass. 
472. 

17 C.J. p 526 note 94. 

Wlietlier custom was universal 
Whether custom fixing* weight and 
grade of cotton in hundred bale lots 
was universal at Augusta was held 
under facts for jury.—Union Ware¬ 
house & Compress Co. v. Citizens’ & 
Southern Bank, 135 S.E. 767, 36 Ga, 
App. 105. 

84. Me.—Codman v. Armstrong, 28 
Me. 91. 

Md.—Given v, Charron, 15 Md. 502. 
Mich.—Bourke v. James, 4 Mich. 336. 
17 C.J. p 526 note 95. 

85- Me,—Kandall v. Smith, 63 Me. 

105, 18 Am.R. 200. 

17 C.J. p 5 26 note 96. 

86, Kan.—Degnan v. Young Bros. 
Cattle Co., 103 P.2d 918, 152 Kan. 
250. 

Mo.—Hanks v. Lesieur, App., 204 S. 
W. 552. 

Ohio.—Hough V. Stone, 153 K.E. 313, 
21 Ohio App. 444. 

Or.—Green Mountain Log Co. v. Co¬ 
lumbia & N. R. R. R., 16 P.2d 
1106, 141 Or. 188. 

Va.—Bardach Iron & Steel Co. v. 


Charleston Port Terminals, 129 S. 
E. 687, 143 Va. 656. 

Misleading instructions are prop¬ 
erly refused.—Ham Turpentine Co. 
V. Mizell, 110 So. 372, 215 Ala. 143. 

87. Ohio.—Hough v. Stone, 153 N. 
E. 313, 21 Ohio App. 444. 

88. Mass.—Durant v. Burt, 98 Mass. 
161. 

17 C.J. p 526 note 97. 

89. Ga.—Goette v. Lane, 36 S.E. 768, 
111 Ga. 400. 

Ky.—^Heyburn Bldg. Co. v. Highland 
Motor Transfer Co., 63 S.W.2d 944, 
246 Ky. 514. 

17 C.J. p 527 note 98. 

90. Tex.—^Portson v. Williams, Civ. 
App., 128 S.W.2d 89. 

91. Ill.—Converse v. Harzfeldt, 11 
Ill.App. 173, affirmed 105 Ill. 534. 

Ky.—Huston v. Peters, 1 Mete. 558. 
Md.—Himrael v. Levinstein, 103 A. 
848, 132 Md. 317. 

Ohio.—Hough V. Stone, 153 N.E. 313, 
21 Ohio App. 444. 

Charge on knowledge held not er¬ 
roneous 

Charge that alleged custom in a 
city giving factor right to pledge 
goods consigned to him was no part 


of contract between consignor and 
factor without proof that custom 
was known to consignor, a nonresi¬ 
dent, and that a mere local custom 
is not binding except on those who 
recognize it, was not erroneous as 
charging that custom was not bind¬ 
ing on consignor unless he had ac¬ 
tual knowledge thereof.—Savannah 
Bank & Trust Co. v. McQueen, 100 S. 
E. 33, 149 Ga. 302. 

92 . D.C.—U. S. Shipping Board Em¬ 
ergency Fleet Corporation v. Lenv- 
ensaler, 290 F. 297, 53 App.D.C. 
322. 

17 C.J. p 627 note 1. 

93 . Ala.—Buyck v. Schwing, 14 So. 
48, 100 Ala. 355. 

Ill.—Wilson V. Bauman, 80 Ill. 493. 
17 C.J. p 527 note 2. 

94. Me.—Randall v. Smith, 63 Me. 
105, 18 Am.R. 200. 

17 C.J. p 527 note 8. 

95. Md.—Williams v. Woods, 16 Md. 

220 . 

96 . Conn.—Merriam v. Hartford, 
etc., R. Co. 20 Conn. 354, 52 Am. 
D. 344. 

97 . Mich.—Clark v. Cox, 32 Mich. 
204. 
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CUSTOMS DUTIES 

This Title includes taxes on imports or exports; power to impose such duties; constitutional and 
statutory provisions relating thereto; property subject to duty, classification thereof under provisions 
of customs laws, and rate and amount of duty; entry, storage, and appraisal of goods, liens for collection 
and payment of duties, drawbacks, and rights and remedies of importers or owners of goods; and for¬ 
feitures, penalties, and other punishments for violations of customs laws. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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§ 1 


§ 1. Customs Duties 

Customs duties are taxes assessed on merchandise 
imported from or exported to, a foreign country. The 
terms “duties'* ^nd “imposts" may be used in a similar 
sense. 

Customs duties are taxes on the importation and 
exportation of commodities the* tariff or tax as¬ 
sessed on merchandise imported from, or exported 
to, a foreign country.^ 

Customs are duties charged on commodities on 
their being imported into, or exported from, a coun- 
try.3 

Customs laws pertain to that part of commerce 
that has to do with property, its exchanges, and its 
movements.^ 

The term ^"duties’" has been said to be applied, 
in its most restricted meaning, to customs, and in 


that sense to he nearly the synonym of ‘'imposts.”^ 

The term ^"impost’' has been said to be confined 
in its application to taxes or duties imposed by 
government on imports,^ and to be a custom or a 
tax levied on articles brought into a country, on 
things imported a duty on imported goods and 
merchandise.^ 

§ 2. Exports and Imports 

The words “exports” and “imports,” as used In the 
federal constitution, refer to property coming from, or 
going to, a foreign country. 

The words “imports,” “exports,” and “imposts,” 
as used in the federal constitution, are said to have 
a “necessary correlation.”^ The words “exports 
and*imports,” as so used, refer to property only, not 
to persons,^^ coming from, or going to, a foreign 
country. 


1. U.S.—U. S. V. Sischo, B.C.Wash., 
262 F. 1001, 1005, quoting- Webster 

B. 

Other definitions see 17 C.J. p 535 
note 1. 

History see 17 C.J. p 535 note 1 
[e]. 

Desig'nation unimportant 

Regardless of how taxes may be 
designated by the congress, if they 
are imposed on imports while in cus¬ 
toms custody, they are essentially 
customs duties, and are determinable 
and collectable as prescribed by law; 
thus duties assessed and paid on ci¬ 
gars imported from Cuba, at the 
rates prescribed by Revenue Act of 
1926, 26 U.S.C.A. § 832, § 400(a) by 
the purchase on or about the date of 
entry from the collector of internal 
revenue of internal revenue stamps 
of the value, denomination, and num¬ 
ber required by law to be, and were, 
affixed to the merchandise and can¬ 
celed by customs officials while in 
customs custody, although addition¬ 
al to, and separate from, the regular 
or primary duties provided by the 
Tariff Act of 1922, are nevertheless 
customs duties as held by the su¬ 
preme court and this court in the 
numerous cases herein cited.—Fab¬ 
er, Coe & Gregg v. U, S., 19 C.C.P.A. 
(Customs) 8, certiorari denied 52 S. 
Ct. 18, 284 U.S. 634, 76 L.Fd. 539. 

2 . U.S.-—U. S. V. Sischo, B.C.Wash., 

262 F. 1001, 1005, quoting Stand¬ 
ard B. 

Distinctive character as imports 
Taxes imposed on goods after 
their importation into the United 
States but while they retain their 
distinctive character as imports are 
“customs duties,” and those imposed 
on goods which have entered into 
the commerce of the country and 


lost their distinctive character as 
imports are not “customs duties.”— 
Faber, Coe & Gregg v. U. S., C.C.P. 
A., 97 F.2d 115. 

Hot an internal revenue tax 

The provision of War Revenue 
Act of 1917, § 300, levying an addi¬ 
tional tax on imported distilled liq¬ 
uor, describes an import tax, and 
not an internal revenue tax.—U. S. 
V. Billin & Co., 9 Ct.Cust.App. 286. 
Tariff duty 

The tax “equal to the internal rev¬ 
enue tax imposed in the United 
States on the like articles of mer¬ 
chandise of domestic manufacture,” 
provided for imports from Porto 
Rico, is not a “tariff duty.”—Jordan 
v. Roche, N.Y., 33 S.Ct. 573, 228 U. 
S. 436, 440, 57 L.Ed. 908. 

3. U.S.—Marriott v. Brune, Md., 9 
How. 619, 632, 13 L.Ed. 282. 

17 C.J. p 535 note 1 [al (3) 

“Duty” compared 

The word “customs” means a duty 
imposed on imports and exports, and 
has a narrower meaning than “du¬ 
ty,” which ordinarily means an in¬ 
direct tax imposed on the importa¬ 
tion, exportation, or consumption of 
goods.—Pollock V. Farmers' L. & T. 
Go., N.y., 15 S.Ct. 912, 158 U.S. 601, 
622, 39 L.Ed. 1108. 

4 . U.S.—U. S. V. Sischo, B.G.Wash., 
262 F. 1001. 

5. U.S.—Pacific Ins. Co. v. Soule, 
CaL, 7 Wall. 433. 19 L.Ed. 95. 

“In its more restrained sense 

[the word “duties”] is of¬ 
ten used as equivalent to customs or 
imposts.”—Union Bank v. Hill, 3 
Coldw., Tenn., 325, 328. 

Devy before or after entry 

“ ‘A duty on imports' ... is 
not merely a duty on the act on im¬ 
portation, but is a duty on the thing 

140 . 


! imported. It is not,' taken in its lit¬ 
eral sense, confined to a duty levied 
while the article is entering the 
country, but extends to a duty levied 
after it has entered the country.” 
Brown v. Maryland, 12 Wheat., U.S., 
419, 437, 6 L.Ed. 678. 

Duty as tax on imports 

When provision is made for a tax 
on an import, it unquestionably pro¬ 
vides for a duty. The definition of a 
duty is a lax on imports; excise or 
customs dues. When a tax is im¬ 
posed on an importation while it is 
still in customs custody, it is to be 
inferred that it is intended as duty 
on imports.—U. S. v. Shallus & Co., 
9 Ct.Cust.App. 168. 

6. Bel.—Neary v. I^hiladelphia, W. 
& B. R. Co., 9 A. 405, 12 Del. 419. 

7 . U.^5.— Brown v. Maryland, 12 
Wheat. 419, 6 L.l4d. 678. 

31 C.J. p 259 note 52. 

8 . U.S. — Pacific Ins. Co. v. Soule, 
Cal, 7 Wall, 433, 19 L.Ed. 95. 

31 C.J. p 259 note 53. 

9. U.S.—Woodruff V. Parham, Ala., 
8 Wall. 123, 131, 19 I.,.Ed. 382— 
Porto Rico Brokerage Co. v. U. S., 
C.C.P.A. 76 F.2d 605, 609, affirm¬ 
ing 71 F.2d 469, and reversed on 
other grounds 80 F.2d 521, cer¬ 
tiorari denied 51 S.Ct. 936, 298 U. 
S. 671, SO L.Ed. 1394. 

10 . U.S.—U. S. V. Sischo, B.C.Wash., 
262 F. 1001. 

17 C.J. p 535 note 3. 

A dead human body is not within 
the meaning of the constitution.— 
U. S. V. Sischo, B.C.Wash., 262 F, 
lOOl, 1004—In re Wong Yung Quy, 
C.C.CaL, 2 F. 624, 6 Sawy. 442. 

11. U.S.—New Mexico v. Denver & 
R. G. R. Co., N.M., 27 S.Ct, 1, 203 
U.S. 38, 51 L.Ed. 78. 

17 C.J. p 535 note 4 . 
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§ 3. - Exports 

‘‘To export" is to send goods from one country to 
another; and an “export" is the thing exported. “Ex¬ 
ported" is a term applied to merchandise when it is 
unloaded at a foreign port. 

Broadly, to “export” means to send goods and 
merchandise from one country to another and 
an “export” means a thing exported, the article it¬ 
self,being the correlative of “import,” or “im- 
post.’^i"^ term “export,” as used in the consti¬ 

tution and laws of the United States, generally 
means the goods transported from this to a foreign 
country.^^ 

“Exportation” has been called a somewhat am¬ 
biguous wordA® It is the act of carrying or send¬ 
ing merchandise abroad,the transportation of 
merchandise from one country to a foreign coun- 
try,^^ the legal notion of exportation being a sever¬ 
ance of goods from the mass of things belonging to 
this country with an intention of uniting them with 
the mass of things belonging to some foreign coun¬ 


try and transportation from one state into an¬ 
other is not exportation within the meaning of the 
constitution.^® 

“Exported” is a term applied to merchandise 
when it is unloaded at a foreign port.^^ The in¬ 
tended ultimate disposition of goods after they have 
been landed in a foreign country is not material in 
determining whether or not they have been export¬ 
ed; it is sufficient that they have been landed in 
that country. 22 

§ 4. - Imports 

“To import" is to bring into a country merchandise 
from abroad; and an “import" is the thing imported. 
To constitute an import within the customs laws, it is 
necessary that goods be brought into a proper port of 
entry with an intent to unload them. 

“Imports” are the correlative of “exports,”23 and 
the meaning of “import” is the opposite of “ex- 
port.”^^ An import is, broadly, a thing imported.^s 
The word “imported” has been said to have in gen- 


Trade with island possessions see 
infra § 20. 

Puerto jRico 

(1) "Puerto Rico ceased to be a 
foreign country upon the ratification 
of the treaty with Spain.”—Porto 
Rico Brokerage Co. v. U. S., C.C.P.A., 
76 F.2d 605, affirming 71 F.2d 469, 
and reversed on other grounds 80 F. 
2d 521, certiorari denied 56 S.Ct. 936, 
298 U.S. 671, 80 L.Ed. 1394. 

(2) Prior status see 17 C.J. p 535 
note 4 [i]. 

Other areas considered as or as 
not foreign see 17 C.J. p 535 note 4 
[b]-[q]. 

12. U.S.—Kidd v. Flagler, C.C.N.Y., 

54 F. 367, 369 reversed on other 
grounds Flagler v. Kidd, 78 F. 
341, 24 C.C.A. 123. 

25 C.J. p 216 note 4. 

la U.S.—Dooley v. U. S., N.Y., 22 
S.Ct. 62, 183 U.S. 151, 174, 46 L. 
Ed. 128. 

property awaiting shipment is in¬ 
cluded. 

E.S.—Clarke v. Clarke, C.C.Ga., 5 F. 

Cas.No.2,846, 3 Woods 408. 

Or.—Multnomah County v, Dant & 
Russell, 75 P-2d 986, 158 Or. 350. 
Ships’ stores 

"It is . . . within the power 

of Congress reasonably to define the 
word ‘exports' to include ships’ 
stores.”—Gulf Oil Corporation v. 
McGoldrick, 9 N.Y.S-2d 544, 548. .256 
App.Div. 207, affirmed 22 N.E.2d 480, 
281 N.Y. 647, affirmed McGoldrick v. 
Gulf Oil Corporation, 60 S.Ct. 664, 
309 U.S. 414, 84 L.Ed. 840. 

Goods made available for exporta¬ 
tion by the purchaser held not in¬ 
cluded.—A. G. Spalding & Bros. v. 
Edwards, D.C.N.Y., 285 F. 784. 


Property purchased by dealers for 
the purpose of exportation is not in¬ 
cluded.—Myers v. Baltimore County, 
35 A. 144, 83 Md. 385, 55 Am.S.R. 
349, 34 L.R.A. 309. 

Puerto Bico law 

Oil brought to Puerto Rico, de¬ 
posited in bonded tanks, and later, 
pursuant to contract for its sale, 
drawn off into ships for use therein 
on the high seas and elsewhere, was 
not an “export” within Organic Law 
of Puerto Rieo providing that no 
export duty shall be levied or col¬ 
lected.—^West India Oil Co. v. San- 
cho, C.C.A.Porto Rico, 108 P.2d 144, 
certiorari granted West India Oil 
Co. V. Sancho, 60 S.Ct. 888, 309 U.S. 
652, 84 L.Ed. 1002. 

14 . U.S.—^Woodruff V. Parham, Ala., 

8 Wall. 123, 131, 19 L.Ed. 382—U. 
S. V. The Forrester, D.C.Mich., 25 
F.Cas.No.l 5,132, Newb.Adm. 81. 

15 . U.S.—West India Oil Co. v. 
Sancho, C.C.A.Porto Rico, 108 F. 
2d 144, certiorari granted W^st 
India Oil Co. v. Sancho, 60 S.Ct. 
888, 309 U.S. 652, 84 L.Ed. 1002— 
Porto Rico Brokerage Co. v. U. S., 
C.C.P.A., 76 F.2d 605, affirming 71 
F.2d 469, and reversed on other 
grounds 80 F.2d 521, certiorari de¬ 
nied 51 S.Ct. 936, 298 U.S. 671, SO 
L.Ed. 1394. 

17 C.J. p 536 note 6—25 C.J. p 216 
note 8, p 217 notes 9, 10, 
Cousumptiou iu transit 

The mere transportation out of 
the country of a commodity to be 
consumed on the transporting vessel 
is* not an “export.”—Schenley Dis¬ 
tributors V. State Tax Com’r, 12 A. 
2d 638, 18 N.J.Misc. 266. 

16. U.S.—U. S. V. Hill, C.G.A.K.Y., 
34 F.2d 133. 


17. U.S.—Thompson v. U. S., Ky., 
12 S.Ct. 299, 142 U.S. 471, 477, 35 
L.Ed. 1084. 

“Period of exportation” has been 
defined.—Sampson v. Peaslee, Mass., 
20 How., U.S., 571, 578, 15 L.Ed. 1022 
—48 C.J. p 813 note 32. 

18 . U.S.—Swan & Finch Co. v. U. 
S., 23 S.Ct. 702, 190 U.S. 143, 146, 
47 L.Ed. 984. 

19. U.S.—U. S. V. Hill, C.C.A.N.Y., 
34 F.2d 133. 

17 C.J. p 536 note 7—25 C.J. p 217 
note 13. 

Trade with island possessions see 
infra § 20. 

Guam is not foreign country with¬ 
in meaning of statute relating to 
exportation of warehoused merchan¬ 
dise.—John Rothschild Co. v. U. 
S., 16 Ct.Cust.App. 442. 

20. U.S.—Brown v. Houston, La., 5 
S.Ct. 1091, 114 U.S. 622, 29 L.Ed. 
257. 

17 C.J. p 536 note- 8—25 C.J. p 217 
note 10. 

21. U.S.—Kidd V. Flagler, O.C.N.Y., 
54 F. 367, 370, reversed on other 
grounds Flagler v. Kidd, 78 F. 341, 
24 C.C.A. 133. 

22. U.S.—Kidd v. Flagler, supra. 

17 C.J. p 536 note 9. 

23. U.S.—Faber v. U. S., N.Y., 31 S. 
Ct. 659, 221 U.S. 649, 55 L.Ed. 897. 

24. U.S.—Loblaw Groceterias, Inc., 
v. U. S., 22 C.C.P.A. (Customs) 479. 

25. U.S.—Brown V. Maryland, 12 
Wheat. 419, 6 L.Ed. 678. 

31 C.J- p 257 note 13. 

The term does not include: 

(1) Persons.—People v. Campagnie 
Generale Transatlantique, N.Y., 2 S. 
Ct. 87, 107 U.S. 59, 62, 27 L.Ed. 383. 
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eral, the same meaning in the tariff laws that its 
etymology shows—in porto, to bear or carry into,^® 
and is a term applied to foreign merchandise when 
it comes within a home port 7 it has been held to 
mean at least prima facie dutiable^^S but goods en¬ 
titled to come in free have been said to be import¬ 
ed as much as those which pay duty.^9 “Importa¬ 
tion” is said to mean bringing into this country 
from foreign ports,bringing an article into a 
country from the outside,and to mean not merely 
bringing merchandise within the jurisdictional lim¬ 
its of the home country, but also bringing it into 
some port, harbor, or haven, with an intent to 
land it there.^2 go, “import” as a verb means to 
bring into a country merchandise from abroad 
to bring from a foreign jurisdiction into the home 
jurisdiction merchandise not the product of the 


country any carriage of goods from outside the 
United States within its borders.^^ 

More particularly, to constitute an import or im¬ 
portation within the meaning of the customs laws, 
it is necessary that goods,36 articles,wares, or 
merchandisers be brought, voluntarily,^^ into this 
country; they must be brought into a proper port 
of entry, or within the limits thereof,40 within the 
jurisdiction or limits of the United States,^! with 
an intent to unload, or unlade, them;'^r ^i^id in order 
to be within the scope of our tariff laws, imported 
articles or merchandise ordinarily, and except where 
a statute otherwise provides, must have come from 
a foreign country,^^ or from possessions of the 
United States whose products are specially made 
subject to our tariff laws,^^ shipments from one 


(2) Passengers.—Passenger Cases, 
Mass. & N.Y., 7 How., U.S., 283, 535, 
12 L.Ed. 702. 

(3) Freemen coming into a coun¬ 
try of their own accord.—Passenger 
Cases, supra. 

2a U.S,—The Conqueror, D.C.N.Y., 
49 F. 99, 102. 

27. U.^.—Lawder v. Stone, Md., 23 

S.Ct.‘79, 187 'U.S. 281, 283, 47 L.Ed. 
178—American Sugar Refining Co. 
V. Bidwell, C.C.N.Y., 124 P. 677. 
31 C.J. p 257 note 24. 

2 a U.S.—U. S. V. White, C.C.N.Y., 
171 F. 775. 

29. U.S.—TJ. S. V. Fifty Waltham 
Watch Movements, D.C.N.Y., 139 
F. 291. 

30. U.S.—Feathers of Wild Birds 
V. U. S., C.C.A.N.Y., 267 P. 964, 
certiorari denied 41 S.Ct. 14, 254 
U.S. 643, 65 L.Ed. 453. 

31. U.S.—Tomplain v. U. S., C.C.A, 
La., 42 F.2d 203, certiorari denied 
51 S.Ct 89, 282 U.S. 886, 75 L.Ed. 
781—Loblaw Groceterias, Inc. v. 
U. S., 22 C.C.P.A. (Customs) 479. 
“Entry through a custom house is 

not of the essence of the act.”— 
Tomplain v. U. S., C.C.A.La., 42 P. 
2d 203, certiorari denied 51 S.Ct. 89, 
282 U.S. 886, 75 L.Ed. 781. 

32. U.S.-—The Mary, C.C.Mass., 16 
F.Cas.No.9,183, 1 Gall. 206, 209. 

31 C.J. p 258 note 28. 

33. U.S.—Kidd V. Flagler, C.C.N.Y., 
54 F. 367, reversed on other 
grounds Flagler v. Kidd, 78 P. 341, 
24 C.C.A. 123. 

31 C.J. p 2S7 note 21. 

34. U.S.—Kidd v. Flagler, supra— 
U. S. v. Forrester, D.C.Mich., 25 
P.Cas.No.15,132, Newb.Adm. 81, 94. 

Poxeign port 

"The word 'imporU Implies the 
bringing into the country from a 
foreign port, and not the shipment 
of merchandise from one port to an¬ 


other in the same country.”—U. S. 
V. Wayne Shoup, 35 Philippine 56, 
61. 

35. U.S.~U. S. V. Gully, D.C.N.Y., 9 
P.2d 959. 

36. U.S.—U. S. V. Field & Co., 14 
Ct.Cust.App. 406. 

17 C.J. p 536 note 10—31 C.J. p 257 
note 14. 

37. U.S.—The Conqueror, N.Y., 17 

S.Ct. 510, 166 U.S. 110, 41 L.Ed. 
937. 

17 C.J. p 536 note 11—31 C.J. p 257 
notes 12, 14. 

38. U.S.—Headley Asphalt Division, 
Sinclair Refining Co. v. U. S., 24 
C.C.P. A. (Customs) 427—U. S. v. 
Bo.shell’s Estate, 14 Ct.Cust.App. 
273—Kee Co. v. U. S., 13 Ct.Cust. 
App. 105—Diana v. U. S., 12 Ct. 
Cust.App. 290. 

17 C.J. p 536 notes 10, 12. 

39. U.S.—The Concord, 9 Cranch 
387, 3 L.Ed. 768, followed in The 
Nereid, N.Y., 1 Wheat 171, 4 L. 
Ed. 63. 

17 C.J. p 536 note 13. 

40. U.S.—Mala v. U. S., C.C.A.Porto 
Rico, 19 P.2d 484—Headley As¬ 
phalt Division, Sinclair Refining 
Co. v. U. S., 24 C.C.P.A.(Customs) 
427—U. S. V. BosheU's Estate, 14 
Ct.Cust.App. 273. 

17 C.J. p 537 note 14. 

Entry see infra §§ 92-106. 

Date 

(1) The importation date Is the 
date of the arrival of the merchan¬ 
dise in a port of entry of the Unit¬ 
ed States, and not the date of liq¬ 
uidation, or even of entry.—Frank¬ 
lin Sugar Refining ^Jo. v. U. S., C.C. 
Pa., 178 F. 743. 

(2) "Date of original importa¬ 
tion,” as used in a statute relative 
to merchandise deposited in bond, 
means the date of the arrival of the 
goods at the interior port of destina¬ 
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tion.—Parwell v. Spalding, C.C.Ill., 
24 F. 18, 19. 

41 . U.S.—U. S. V. Field & Co., 11 
Ct.Cust.App. 406. 

17 C.J. p 537 note 15. 

42 . U.S.—Headley Asphalt Division, 
Sinclair Refining Co. v. U. S., 24 
C.C.P.A. (Customs) 427—U. S. v. 
Field & Co., 14 Ct.Cust.App. 406 
—U. S. V. BosheU's Estate, 14 Ct. 
Cust.App. 273—Kee Co. v. U. S., 13 
Ct.Cust.App. 105—Diana v. U. S., 
12 Ct.CustApp. 290. 

17 C.J. p 537 npte 16. 

43 . U.S.—Faber v. U. S., N.Y., 31 
S.Ct. 659, 221 U.S. 649, 55 L Ed. 
897—Porto Rico Brokc'rage Co. v. 
U. S., C.C.P.A., 76 P.2d 605, affirm¬ 
ing 71 F.2d 469, and reversed on 
other grounds 80 F.2d 521, certio¬ 
rari denied 56 S.Ct. 936, 298 U.S. 
671, SO L.Ed. 1394—Headley As¬ 
phalt Division, Sinclair Refining 
Co. V. U. S., 24 C.C.P.A. (Customs) 
427 — U. S. V. BosheU's Estate, 14 
Ct.Cust.App. 273. 

17 C.J. p 537 note 17—31 C.J. p 257 
notes 14, 15. 

“Entry” into foreign country 

Magazines which had been shipped 
to Great Britain from United States, 
examined by British Custom.s and 
seized as indecent, seizure being 
waived on condition of return of 
magazines to United States, held to 
have "entered” Great Britain, and, 
on their return to United States, to 
be imports subject to being pro¬ 
ceeded against as obscene. —U. S, v. 
10,000 Copies New York Nights, D.C. 
N.Y., 10 P.Supp. 726. 

44 . U.S.—David Kaufman & Sons 
Co. V. Smith, N.J., 30 S.Ct. 419, 216 
U.S. 610, 54 L.Ed. 636. 

17 C.J. p 537 note 18, 

Puerto Bico 

"The word ‘import' In its Spanish 
and English usage, is broad enough 
to cover merchandise brought into 
Puerto Rico from the United States 
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state into another not being included.^5 Merchan¬ 
dise has been held not “imported’’ until it has passed 
beyond the custody and control of the customs offi¬ 
cials and into the custody and control of the im¬ 
porter but other authorities do not sustain this 

view.^^ 

The subject of import actually must have arrived 
and not have been destroyed or lost on the voy- 
age.48 It is immaterial that the goods or merchan¬ 
dise may have been imported previously and paid 
duty,or that it was brought into this country for 


§ 5 

the purpose of being manufactured here and ex¬ 
ported. ^0 Property brought temporarily and in¬ 
formally into the United States with intent to re¬ 
turn it promptly is nevertheless imported, and is 
subject to our revenue laws.^^ Our tariff laws also 
cover wrecked goods,^2 and merchandise, such as 
fish and fisheries products, from the high seas or 
other waters beyond the jurisdiction of the United 
States also has been the subject of tariff legisla¬ 
tion.^^ Where ore imported for the recovery of 
the lead content contains zinc, it cannot be said that 
the zinc is not imported.^^ 


n. IMPOSITION IN GENERAL 


§ 5. In General 

The theory of customs laws Is to impose duties on 
dutiable articles entering into the country’s commerce; 
but they also impose positive requirements as to goods 
exempt from duty. Authorities disagree as to whether 
congress may tax the importation of goods whose im¬ 
portation is forbidden. i 

The whole theory of customs laws has been said 
to be to impose duties on dutiable articles which 
enter into the commerce of the country,55 as well 
as to protect American industries, to equalize du¬ 
ties, and to provide revenue.^® 


The requirements of the customs laws are just 
as positive with respect to goods exempt from duty 
as they are with respect to dutiable goods.^’^ 

Duty on prohibited goods. Several authorities 
hold that congress may impose a tax on the impor¬ 
tation of goods, the importation of which is forbid¬ 
den by law;^^ but others hold to the contrary.5 9 

Ratification. Aside from any question of inter¬ 
vening rights, congress may ratify and legalize the 
illegal or questioned collection of duties.®^ 


and vice versa.”—Miranda v. Peo¬ 
ple of Puerto Bico, C.C.A., 101 P.2d 
26, 29. 

-45. U.S.—New Mexico v. Denver & 

R. G. B. Co., N.M., 27 S.Ct 1, 203 
U.S. 38, 51 L.Bd, 78. 

17 CJ. p 537 note 19 [a]—31 C.J. 
p 257 note 15. 

46. U.S.—American Cig'ar Co. v. U. 

S. , N.Y., 146 P. 484, 77 C.C.A. 40, 
reversed on other grounds 27 S.Ct. 
191, 204 U.S. 143, 51 L.Ed. 411— 
U. S. V. Cronkhite Co., 9 Ct.Cust. 
App. 129. 

Authorities limited 

”When the authorities relied upon 
to support [this view] are consulted 
it will appear in effect that in each 
case the statutes passed upon and 
held applicable provided in terms 
that the duties thereunder should 
apply to merchandise in customs 
custody.”—Headley Asphalt Divi¬ 
sion, Sinclair Refining Co. v. U. S., 
24 C.C.P. A. (Customs) 427. 431—Di¬ 
ana V, U. S., 12 Ct.CustApp. 290, 293. 

Goods in bonded warehouse are not 
to be considered as imported until a 
permit of delivery has been issued 
and they enter into the commerce 
of the country.—Stone & Downer Co. 
y. U. S., 19 C.C.P.A.(Customs) 259. 

47. U.S.—Headley Asphalt Division. 
Sinclair Refining Co. v.> U. S., 24 
C.C.P.A. (Customs) 427—U. S. v. 
Field & Co., 14 Ct.Cust.App. 406 
—Diana v. U. S., 12 Ct.CustApp. 
^ 90 . 


48. U.S.—Poole V. U. S., 9 CtCust. 

App. 271. 

17 C.J, p 536 note 5, p 537 note 20. 

Shortage or nonimportation see in¬ 
fra § 126. 

46. U.S.—In re Ten Cases of Op¬ 
ium, D.C.Or., 23 F.Cas.No.l3,828, 
Deady 62. 

17 C.J. p 538 note 21 [a]. 

50 . U.S.—Agency Canadian Car & 
Foundry Co. v. U. S., 11 CtCust. 
App. 19—Agency Canadian Car & 
Foundry Co. v. U. S., 10 CtCust. 
App. 172. 

51 . U.S.—U. S. V. One Sorrel Stal¬ 
lion, D.C.Cal., 51 F. 877. 

17 C.J. p 538 note 22. 

52. U.S.—^Albury v. Cargo of Duga- 
no, D.C.Fla., 215 F. 963, affirmed 
222 F. 230, 138 C C.A. 60. 

17 C.J. p 538 note 23. 

Priority of salvage claim to claim 
for duties see the C.J.S, title Sal¬ 
vage § 143, also 56 C.J. p 107 note 
72. 

53. U.S.—Downing v, U. S., C.C.N. 
Y., 124 F. 107. 

17 C.J. p 538 note 24. 

54 . U.S.—^American Smelting & Re¬ 
fining Co. V. U. S., 13 CtCust.App. 
507. 

55. U.S.—^Alex. D. Shaw & Co. v. 
U. S., 16 CtCustApp, 214. 

Reexportation of goods from ware¬ 
house see infra'§ 208. 

Shortage or nonimportation see in¬ 
fra § 126. 


56. U.S.—Heide v. U. S., 2 CtCust 
App. 399. 

57. U.S.—U. S. V. Fifty Waltham 
Watch Movements, D.C.N.Y., 139 
F. 291. 

17 C.J. p 639 note 35. 

58. U.S.—Moyer v. U. S., C.C.A.Cal., 
78 F.2d 624—Brown v. U. S., C.C. 
A.Mass., 16 F.2d 682—U. S. v. Ca¬ 
hill, C.C.A.Mass., 13 F.2d 83— 
Smith V. U. S., C.C.A.Cal., 9 F.2d 
386, certiorari denied Oreb v. U. 
S., 46 S.Ct 488, 271 U.S. 674. 70 L. 
Ed. 1145. 

59. U.S.—McLane v. U. S., Del., 6 
Pet. 404—U. S. V. One Hudson 
Touring Car, D.C.Mich., 274 F. 476 
—Kreutz & Co. v. U, S., 20 C.C.P. 
A. (Customs) 109. 

View criticized 

“This claim is predicated on the 
assumption that the imposition of 
duties implies a permission to im¬ 
port the articles on which the duties 
are levied. This assumption is un¬ 
founded, ‘Congress may tax what it 
also forbids.’ ”—Smith v. U. S., C. 
C.A.Cal., 9 P.2"d 386, 387. certiorari 
denied Oreb v. U. S., 46 S.Ct 488, 
271 U.S. 674. 70 L.Ed. 1145. 

60. U.S.—^Rafferty v. Smith, Bell & 
Co„ 42 S.Ct 71, 257 U.S. 226, 66 L. 
Ed. 208, reversing 40 Philippine 
691—^Porto Rico Brokerage Co. v. 
U. S., C.C.P.A.. SO F.2d 521, re¬ 
versing 76 P.2d 605, affirming 71 
F.2d 469, certiorari denied 56 S. 
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Goods in transit throug^h the United States for 
reexportation are dutiable unless the regulations 
prescribed by law have been complied with.^i 

§ 6. Constitutional Limitations 

The courts have recognized and maintained the ex¬ 
clusive power given by the federal constitution to the 
general government to levy and collect duties on Imports. 
No duty can be collected lawfully unless provision Is 
made therefor; and, when imposed, duties must be uni¬ 
form. 

The exclusive power given by the federal con¬ 
stitution to the general government to levy and col¬ 
lect imposts and duties on imports from foreign 
countries has been recognized and maintained by the 
courts.^2 There is no vested right to import supe¬ 
rior to the power of congress to say on what terms 
it shall be done,^^ and no duty can be collected law¬ 
fully unless provision is made therefor and, 
when imposed, duties must be uniform.®^ While the 
taxing power of congress is a distinct power, and 
embraces the power to lay duties, duties may also be 
imposed in the exercise of the power to regulate 
commerce.®® 

A duty on imports is not confined to a duty levied 


while the article is entering the country, but may 
extend to a duty levied after it is so entered.®^ 

Particular statutes which have been held consti¬ 
tutional and valid, generally or with respect to par¬ 
ticular provisions, include an act prohibiting the im¬ 
portation of obscene books and other obscene mat¬ 
ter, infra § 30; an act prohibiting the importation 
of inferior tea, infra § 30; the Anti-Dumping Act 
of 1921, 19 U.S.C.A. §§ 160-173 ;®s an act impos¬ 
ing duties on impK)rted intoxicating liquors, Tari^ 
Act of September 21, 1922, Schedule 8, 19 U.S.C.A. 
§ 121 Schedule 8 par. 801 et seq;®^ an act author¬ 
izing the president to equalize differences in cost 
of production in the United States and competing 
foreign countries by regulation of customs duties 
on articles affected, Tariff Act of 1922, Title III 
§ 315, 19 U.S.C.A. §§ 154-159, superseded by Tar¬ 
iff Act of 1930 § 336, 19 U.S.C.A. § 1336 ;70 an act 
empowering the president to exclude articles which, 
with the aid of the tariff commission, he has deter¬ 
mined are concerned in unfair competition or unfair 
acts in importation or sale, infra § 30; an act pen¬ 
alizing the removal from imported articles of marks 
indicating the country of their origin, with intent 
to conceal the information given thereby an act 


Ct. 936, 298 U.S. 671, 80 L.Ed. 
1394. 

17 C.J. p 540 note 56. 

Philippine Islands 

The collection of duties on im¬ 
ports into Manila, Philippine Islands, 
which was not authorized by the 
president's order of July 12, 1898, 
after the ratification of the treaty of 
peace with Spain, was not ratified by 
the act of July 1, 1902, § 2, 32 U.S. 
St. at L. pp. 691, 692, c 1369, ratify¬ 
ing* such order and the action of the 
federal authorities taken in accord¬ 
ance with its provisions.—Lincoln v. 
U. S., N.Y., 25 S.Ct. 455, 197 U.S. 
419, 49 L.Ed. 816. 

ei. U.S.—U. S. V. Cornett, 6 Ct. 
Cust.App. 334. 

62. U.S.—Board of Trustees of Un¬ 
iversity of Ill. V. U. S., 20 C.C.P. 
A. (Customs) 134, certiorari grant¬ 
ed 53 S.Ct 315, 287 US. 596, 77 
L.Ed. 520, affirmed 53 S.Ct 509, 289 
U.S. 48, 77 L.Ed. 1025. 

17 C.J. p 538 note 25. 

63. U.S.—Buttfleld v. Stranahan, tT. 
Y., 24 S.Ct 349, 192 U.^J. 470, 48 
L.Ed. 525—In re Orion Co., C.C.P. 
A., 71 F.2d 458—William Jameson 
& Co. V. Morgenthau, D.C.D.C., 25 
P.Supp. 771, vacated on other 
grounds 59 S.Ct 804, 307 U.S. 171, 
83 L.Ed. 1189—U. S. v. American 
Express Co., C.C.Mass., 177 F. 735. 

Prohibition of importation see infra 
§ 30. 

G4. U.S.—^Anglo-California Bank v. 


Secretary of Treasury, Cal., 76 F. 
742, 22 C.C.A. 527, appeal dis¬ 

missed 20 S.Ct 19, 175 U.S. 37, 44 
L.Ed. 64. 

17 aj. p 538 note 28. 

65. U.S.—Shaw V. U. S., C.C.N.Y., 
141 P. 469 reversed on other 
grounds 144 P. 329, 75 C.C.A. 291, 
certiorari denied 27 S.Ct. 779, 203 
U.S. 591, 51 L.Ed. 331. 

TJuiformity clause 

Taxes levied on goods coming in¬ 
to Puerto Rico from United States 
are not repugnant to uniformity 
clause of federal constitution or to 
provision prohibiting tax or duty on 
articles exported from any state.— 
Porto Rico Brokerage Co. v. tJ. S., 
C.C.P.A., 76 F.2d 605, affirming 71 
F.2d 469, and reversed on other 
grounds 80 F.2d 521, certiorari de¬ 
nied 56 S.Ct. 936, 298 U.S. 671, 80 
L.Ed. 1394—17 C.J. p 538 note 31 
[a]. 

66. U.S.—Board of Trustees of Un¬ 
iversity of Illinois V. U. S., 53 S. 
Ct. 509, 289 U.S. 48, 77 L.Ed. 1025, 
affirming 20 C.C.P. A. (Customs) 
134, certiorari granted 53 S.Ct. 315, 
287 U.S. 596, 77 L.Ed. 520. 

See also the title Commerce § 106. 

07. U.S.—Brown v. Maryland, 12 
Wheat. 419, 6 L.Ed. 678. 

17 C.J. p 539 note 34. 

68. U.S.—C. J. Tower & Sons v. U. 
S., C.C.P.A., 71 F.2d 438—Kleberg 
& Co. v. U. S., aC.P.A., 71 P.2d 
332—Kreulz v. Darning, C.C.A.N. 
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Y., 69 P.2d 802, affirming, D.C., 
Kreutz v. Elting, 3 F.Supp. 364. 

69. Eighteenth Amendment 

The act is not void as conflicting 
with the Eighteenth Amendment of 
the constitution, “on the assumption 
that the imposition of duties implies 
a permission to import the articles 
on which the duties are levied. This 
assumption is unfounded. 'Congress 
may tax what it also forbids.' “— 
.Smith V. U. S., C.C.A.Cal., 9 P.2d 386, 
387, certiorari denied Oreb v, U. S., 
46 S.Ct. 488, 271 U.S. 674. 70 L.Ed. 
1145. 

70. U.S.—Norwegian Nitrogen Prod¬ 

ucts Co. v. U. S., 53 S.Ct. 350. 288 
U.S, 294, 77 L.Ed. 796, affirming 
20 C.C.P.A. (Customs) 27, certiorari 
granted 53 S.Ct. 84. 287 U.S. 586, 
77 L.Ed. 512—J. W. I-Iampton, Jr., 
& Co. V. U. S., 48 S.Ct. 348, 276 U. 
S. 394, 72 L.Ed. 624, affirming 

Hampton, Jr., Sc Co. v. U. S., 14 Ct. 
Cust.App. 350—Japan Import Co. 
v. U. S., C.C.P.A., 86 F.2d 124— 
U. S. V. Sears, Roebuck & Co., 20 
C.C.P. A. (Customs) 295, certiorari 
denied Sears, Roebuck Sc Co. v. U. 
S., 54 S,Ct. 61, 290 U.S. 633. 78 L. 
Ed. 551—U. S. V. Pox River But¬ 
ter Co., 20 C.C.P,A.(Customs) 38, 
certiorari denied Pox River Butter 
Co. v. U. S., 53 S.Ct S3, 287 U.S. 
628, 77 L.Ed. 545—William A, Fos¬ 
ter Sc Co. V. U. S., 20 C.C.P.A.(Cus- 
toms) 15. 

71. U.S.—U. S. V. Ury, C.C.A.N,Y., 
106 F.2d 2S, 124 A.L.R. 569. 
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respecting- the importation of merchandise of for¬ 
eign manufacture bearing a trade-mark owned by a 
citizen of the United States, as applied to an arti¬ 
cle intended only for the importer's personal use, in¬ 
fra § 30; an act divesting the customs court of ju¬ 
risdiction over cases involving compensating taxes 
under § 15(e) of the Agricultural Adjustment Act 
of May 12, 1933, 7 U.S.C.A. § 615 e, Revenue Act 
of 1936 § 905, 7 U.S.C.A. § 647 ;'^^ provision of 
the Reciprocal Trade Agreement Act of June 12, 
1934, 19 U.S.C.A. § 1351, authorizing the president 
to suspend the generalization clause of the act;'^^ 
an act providing that there shall be no allowance 
for breakage, leakage, or damage on distilled spirits 
except on the filing of an affidavit that a part of 
the contents of the package amounting to ten per 
cent or more of the value of the contents has been 
lost. Tariff Act of 1930 par 813, 19 U.S.C.A. § 1001 
par 813;'^^ an act requiring masters of laden ves¬ 
sels bound for a port in the United States to pro¬ 
duce manifests in writing on demand when within 
four leagues of the coast, Rev.St. § 2811; Comp.St. 
§ 5508, and penalizing a master failing to produce 
such manifests, Rev.St. § 2814, Comp.St. § 5511 
an act requiring the payment of extra compensa¬ 
tion of customs employees by the master, owner, 
or consignee of a vessel unlading at night or on 
Sundays or holidays. Act Febr. 13, 1911 § 5, as 
amended by Act Febr. 7, 1920;'^® an act levying a 
duty on coal tar products and basing it on the 
American selling price, as defined in another provi¬ 
sion, on any similar competitive domestic article, 
Tariff Act of 1922 Schedule 1 par 28, 19 U.S.C.A. 
§ 121 Schedule 1 par 28;'^'^ and an act ratifying 
the taxes imposed by the Philippine legislature in 
Act 2657 § 1614, approved Febr. 24, 1916, Act of 
June 5, 1920 c. 253, 41 U.S.Stat. pp 1015, 1025, as 
applied to taxes on exports.The constitutionality 
of statutes relating to customs duties as involving 
the delegation of legislative power to the executive 
is considered in § 138 b (9) of the title Constitu¬ 
tional Law. 


§ 9 

§ 7. Statutory Provisions 

The revenue or tariff laws have been said to be re¬ 
garded as constituting practically one system. Each new 
tariff law has, commonly, been a general revision, super¬ 
seding all earlier tariffs. 

The constitutionality of statutes relating to cus¬ 
toms duties is considered in § 6 supra, and the gen¬ 
eral principles governing their construction, in § 19 
infra; and various particular statutory provisions 
are considered, throughout this Title, at appropri¬ 
ate points. 

The revenue or tariff laws of the United States 
have been said to be regarded as constituting prac¬ 
tically one system and it has been common 
for each new tariff law to be a general revision of 
the subject, superseding all earlier tariffs.^*^ While, 
as appears in § 2 supra, the words “exports'’ and 
“imports,” as used in the federal constitution, re¬ 
fer to goods coming from, or going to, a foreign 
country, the legislative imposition of a duty on ar¬ 
ticles imported from possessions of the United 
States has been upheld by the courts.^^ 

% 

§ 8. - Nature of Duties Imposed 

Particular types of duties have been referred t& as 
cumulative, preferential, countervailing, retaliatory, and 
discriminating; and types have been recognized as whol¬ 
ly specific, wholly based on valuation, and as '"regulated 
in any manner by the value" of the merchandise. 

It has been said of certain tariff legislation that 
it recognizes three classes of merchandise subject 
to duty: one as to which the duties are wholly spe¬ 
cific, one as to which they are wholly based on val¬ 
uation, and one as to which they are “regulated in 
any manner by the value thereof.”^^ Particular 
types of duties have been referred to as cumula¬ 
tive,^^ preferential,and, as appears in §§ 9-11, 
infra, as countervailing, retaliatory, and discrim¬ 
inating. 

§ 9. - Countervailing Duties 

Protection is the purpose of statutes imposing an ad- 


72. U.S.—^Lamborn & Co. v. U. S., 
C.C.P.A., 104 F.2d 75, certiorari de¬ 
nied 60 S.Ct. 115. 308 U.S. 589, 84 
L.Ed. 493. 

73. U.S.—Wislar v. U. S., C.C.P.A., 
97 F.2d 152, certiorari denied 59 
S.Ct. 93, 305 U.S. 629, 83 L.Ed. 403. 

74. U.S.—Park & Tilford Import 
Corporation v- U. S., 26 C.C.P.A. 
(Customs) 342, certiorari denied 
69 S.Ct. 1042, 307 U.S. 645, 83 L. 
Ed. 1525. 

75. U.S.—U, S. V. Bengocbea, C.C.A. 
Fla., 279 F. 537.. 

76. U.S.—Port Huron & Sarnia Per- 

25 C.J.S.-IO 


ry Co. V. Lawson, D.C.Mich., 292 
F. 216. 

77. U.S.—Kuttroff, Pickhardt & Co. 
V. U. S., 12 Ct.Cust.App. 299. 

78. U.S.—Rafferty v. Smith, Bell & 
Co., 42 S.Ct. 71, 257 U.S. 226, 66 
L.Ed. 208, reversing 40 Philippine 
691. 

79. U.S.—In re Southern Pac. Co., 
C.C.Cal., 82 P. 311, affirmed 87 F. 
863, 31 C.C.A. 263. 

17 C.J. P 539 note 39 [a]. 

80. U.S.—Kent v. U. S., C.C.N.Y., 68 
P. 536, affirmed 73 F. 680, 19 C.C. 
A. 642. 

17 C.J. p 539 notes 38, 39. 

145 


81. U.S.—Downes v. Bid well, N.Y., 
21 S.Ct. 770, 182 U.S. 244, 45 L.Ed. 
1088. * 

17 C.J. p 539 notes 44, 45. 

82. U.S.—Hoeninghaus v. U. S., K. 
Y., 19 S.Ct. 305, 172 U.S. 622, 43 
L.Ed. 576. 

17 C.J. p 553 note 23. 

83. U.S.—Dejonge v. U. S., 3 Ct. 
Cust.App. 463. 

17 C.J- p 554 note 25. 

84. U.S.—Faber v. U. S., N.Y., 31 
S.Ct. 659, 221 U.S. 649, 55 L.Ed. 
897, affirming, C.C., 167 F. 140. 

17 C.J. p 554 note 26. 
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ditionaf countervailing duty on goods for whose produc¬ 
tion in, or export from, a foreign country a bounty or 
grant was bestowed therein. Where the question whether 
such a bounty is paid involves construction of the ex¬ 
porting country's laws, it is a judicial one; but the 
declaration of the secretary of the treasury as to the 
amount thereof is not subj'ect to collateral attack. 

Protection is the purpose of statutes providing to 
the effect that, when any country shall pay or be¬ 
stow, directly or indirectly, any bounty or grant on 
the production or export of any article produced 
therein, a duty equal to such bounty or grant shall 
be imposed, in addition to the regular duties, on the 
importation of such article, whether in the same 
_ condition as when exported or in a changed condi¬ 
tion* such duty is referred to as a countervailing 
duty.S^ It is held that the question whether a 
country pays or bestows a bounty or grant on ex¬ 
portation lies in its initiative with the secretary of 
the treasury, but that, where the matter involves 
construction of the laws of the exporting country, 
the question becomes a judicial one, and the secre¬ 
tary’s action may be reviewed in judicial proceed¬ 
ings;®^ but the declaration of the secretary as to 
the net amount of the bounty or grant, which he is 
required by statute to ascertain and determine, is 
presumably correct and not subject to impeach¬ 
ment,®^ and is final and not subject to collateral 
attack,®® the importer’s only remedy being by ap¬ 
peal to the secretary himself.®^ 

In determining whether there has been a boun¬ 
ty or a grant, the question is whether or not the 
action of the foreign country would be to admit the 
merchandise to American markets at a lower cost 
price than would otherwise be the case;^*^ and the 
fact that stimulation of exportation was not the pur¬ 
pose of the bounty or grant, but that other consid¬ 
erations of domestic policy may have induced the 
foreign country to make the allowance, is not con¬ 
trolling with our courts.®^ The basis for assessing 


the countervailing duty is held to be the quantity 
of merchandise that actually arrived in the United 
States rather than the amount on which the bounty 
or grant may have been allowed.92 

In 17 C.J. p 540 notes 57-75 are summarized de¬ 
cisions, under such statutes, with respect to the na¬ 
ture of a bounty or grant, indirect bounty, the 
meaning of “importation,” the time of accrual of 
the countervailing duty, and what constitutes a 
change in condition. Conflict between statutes im¬ 
posing countervailing duties and most-favored-na- 
tion clauses of treaties is considered in notes in § 
17 infra. 

§ 10. - Retaliatory Duties 

The purpose of duties imposed on goods in retaliation 
for duties imposed by the country of origin on similar 
goods from the United States is to induce reciprocity. 
Sqch provisions should be construed so as to give them 
full effect. 

The purpose of duties imposed on goods from 
foreign countries in retaliation for duties imposed 
by such countries on similar goods from the United 
States is to induce reciprocity by discriminating 
against any country which discriminates against 
the United States.9® Such provisions should be 
construed so as to give them full effect, although the 
strict meaning of some other provision may there¬ 
by be limitedand, where an importer challeitg- 
es the collector’s finding as to the country of origin 
of the import, the burden is on him of proving his 
contentions.95 Customs officers are not required to 
pass on questions of foreign constitutional or statu¬ 
tory construction to determine whether such ex¬ 
port duty was authorized; they are justified if they 
find correctly that what in fact was an export duty 
was acted on by taxing officers throughout the coun¬ 
try of exportation as fully as if imposed by unques¬ 
tionable authority. 9® 


©5. U.S.—Downs V. D. S., Md., 113 
F. 144, 51 CC.A. 100, affirmed 23 
S.Ct. 222, 187 U.S. 496, 47 L.Ed. 
275. 

17 C.J. p 540 note 65. 

Historical 

The leg-islation and litigrati.on on 
the subject of countervailing duties 
are reviewed in Nicliolas & Co. v. 
U. S., 7 Ct.Cust.App. 97, affirmed G. 
S. Nicholas & Co. v. U. S., 39 S.Ct. 
218, 249 U.S. 34, 63 L.Ed. 461. 

86. U.S.—Downs v. U. S., Md., 113 
F. 144, 51 CC.A. 100, affirmed 23 
S.Ct 222, 187 U.S. 496, 47 L.Ed. 
275. 

87. U.S.—^Prankiin Sugar Refining 
Co. V. U. S., C.C.Pa., 178 F. 747. 

17 CJ. p 540 note 67. 


88. U.S.—Franklin Sugar -Refining 
Co, V. U. S., 1 CtCustApp. 242. 

17 CJ. p 540 note 69. 

89. U.S.—Franklin Sugar Refining 
Co. V. U. S., C.C.Pa., 178 P. 743. 

17 C.J. p 601 note 79 [a], 

90. U.S.—Nicholas & Co. v. U. S., 7 
Ct.Cust.App. 97, affirmed G. S. 
Nicholas & Co. v. U. S., 39 S.Ct 
218, 249 U.S. 34, 63 L.Ed. 461. 

17 C.J. p 540 note 73. 

‘‘Allowance” 

The "allowance” of three pence or 
five pence made by British revenue 
legislation on each gallon of certain 
spirits, on the exportation tiiereof, 
is a "grant” bestowed, within such a 
tariff act.—G. S. Nicholas & Co, v. 
tJ. S., 39 S.Ct 218, 249 U.S. 34, 63 D. 
Ed. 461, affirming Nicholas & Co. v. 
U. S., 7 CtCustApp. 97. 

146 


91. U.S.—Nicholas & Co. v. U. S., 7 
Ct.Cust.App. 97, affirmed G. S. 
Nicholas & Co. v. U. S., 39 S.Ct 
218, 249 U.S. 34, 63 L.Ed. 461. 

17 C.J. p 541 note 74. 

92- U.S.—Franklin Sugar Refining 
Co. V. U. S., Pa., 142 P. 376, 73 C. 
C.A, 476—U. S. V. Franklin Sugar 
Refining Co., 2 CustApp* 116. 

17 C.J. p 541 note 75. 

93. U.S.—U. S. V. Downing, N.Y., 
146 F. 56, 76 C.C.A. 376. 

Discriminating duties see infra § 11. 

94. U.S.—Sonneborn v. U- S., 1 Ct. 
Cust.App. 443. 

17 C.J. p 641 note 81. 

95. U.S.—U. S. V. Freese Co., 4 Ct 
Cust.App. 271. 

96. U.S,—Heckendorn v. U. S., Wls., 
162 F. 141, 89 C.C.A. 165, certiorari 
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Decisions under previous statutes imposing re¬ 
taliatory duties on particular types of goods are 
considered in 17 C.J. p 541 notes 76-79, and p 595 
note 87. 

§ 11. - Discriminating Duties 

Except for the effect of treaties, congress has full 
authority to levy duties discriminatory as between na¬ 
tions, although it has not often done so. 

Except for the existence of unabrogated or unre¬ 
pealed treaties, congress has full authority to levy 
duties on importations discriminatory as between 
nations, although the authority has not often been 
exercised.^'^ The purpose of such statutes is to 
attain some economic end in foreign trade.^S 

In 17 C.J. p 542 notes 92-96 are summarized 
treasury decisions as to a statute, 19 U.S.C.A. § 
128, Oct. 3, 1913, c 16, § IV J subs 1, 38 U.S.St. at 
L. p 195; March 4, 1915 c 171, § 1, 38 U.S.St. at 
L. p 1193; June 17, 1930 c 497, Title IV § 651(d), 
46 U.S.St. at L. p 763, providing for a discrim¬ 
inating duty, in addition to the duties imposed by 
law, on goods imported in vessels not of the Unit¬ 
ed States, unless such vessels are entitled, by treaty, 
convention, or act of congress, to the same treat¬ 
ment as vessels of the United States, and on goods 
produced in a country not contiguous to the United 
States and imported from a contiguous country. 

The construction of a former act. Act Oct. 3, 
1913, c 16 § IV J subs. 7, 38 U.S.St. at L. p 196, 
repealed by Act Sept. 21, 1922 c 356, Title III § 
321, 42 U.S.St. at L. p 947, prescribing that a dis¬ 
count should be allowed on goods imported in 
American vessels, provided treaties with foreign 
countries would not be impaired thereby, is consid¬ 
ered in 17 C.J. p 542 notes 97, 98; and in 17 C.J. 
p 541 note 88-p 542 note 91 are considered the con¬ 
struction and application of early acts requiring 
that a discriminating duty, in addition to the duties 


imposed elsewhere, be assessed on merchandise im¬ 
ported in foreign vessels from beyond the Cape of 
Good Hope, or on merchandise the growth or pro¬ 
duce of countries beyond the Cape of Good Hope, 
when not imported directly from the place of their 
growth or production, or when imported from plac¬ 
es this side of such Cape. 

§ 12. - Retroactive Operation 

Tariff acts ordinarily operate prospect!vely only, un¬ 
less a retroactive effect is clearly intended. 

Tariff acts ordinarily operate prospectively only,^^ 
unless a retroactive or retrospective effect is clear¬ 
ly intended.^ 

§ 13. Changes in Tariffs 

No one has a legal right to the maintenance of an 
existing duty. Statutes authorizing changes in tariffs 
through a proclamation by the president, based on a 
report by the tariff commission, in order to equalize the 
difference In the cost of production of a domestic article 
and a similar foreign one, have been construed with re¬ 
spect to such matters as the necessity of a legal inves¬ 
tigation by the commission, the evidence on which the 
president may rely, the nature of his power under the 
statutes, and the requirement of hearings by the commis¬ 
sion and notice thereof. 

No one has a legal right to the maintenance of 
an existing rate or duty;^ and a change of the 
tariff laws is not invalid because notice to those af¬ 
fected has been omitted altogether.^ 

Under statutes authorizing changes in the rates 
of duty, classification, or basis of value through a 
proclamation by the president, based on a report of 
the tariff commission, in order to equalize the differ¬ 
ence in the cost of production of a domestic article 
and a similar foreign article. Tariff Act of 1930 c 
497 Title III § 336, 46 St. at L. p 701, 19 U.S.C.A. 
§ 1336; Tariff Act of 1922 c 356 Title III § 315, 
42 St. at L. p 941, 19 U.S.C.A. §§ 154-159, a legal 
investigation by the commission is a condition pre- 


denied 29 S.Ct. 696, 214 U.S. 514, 
53 L.Ed. 1063. 

97. U.S.—G-eorg-e E. Warren Corpo¬ 
ration V. U. S., C.C.P.A., 71 F.2d 
434, certiorari denied 55 S.Ct. 100, 
293 U.S. 586, 79 L.Bd. 681. 

Historical 

Various discriminating- enactments 
are reviewed in Bussell v. Williams, 
Mass., 1 S.Ct. 409, 106 U.S. 623, 27 
L.Ed. 220—17 C.J. p 541 note- 85 [a]. 

98. U.S.—Powers v. Comly, Pa., 101 
U.S. 789, 25 L.Ed. 805. 

17 C.J. p 541 note 85. 

99. U.S.—L. Sandoz Tuille, Inc., v. 
U. S., 22 C.C.P. A. (Customs) 303, 
—Brown & Co. v. U. S., 12 Ct.Cust. 


App. 93, certiorari denied 44 S.Ct 
456, 265 U.S. 582, 68 L.Ed. 1190. 

17 C.J. p 553 note 22. 

Application of Emergrency Tariff 
Act of 1921 to goods brought into 
country before its institution did 
not make it retroactive.—May Co. v. 
U. S., 12 CtCustApp. 266. 

1. U.S.—L. Sandoz Vuille, Inc. v. U. 
S., 22 C.C.P.A.( Customs) 303—U. 
S. V. Sandoz Chemical Works, 14 
Ct.Cust.App. 21—Brown & Co. v. 
U. S., 1*2 Ct.Cust.App. 93, certiora¬ 
ri denied 44 S.Ct 456, 265 U.S. 
582, 68 L.Ed. 1190, 

2 . U.S.—U. S. V. George S. Bush & 
Co., 60 S.Ct 944, 310 U.S. 371, 84 
L.Ed. 1259, reversing, C.C.P.A., 
George S. Bush & Co. v. U. S., 104 
F.2d 368, certiorari granted. U. S. 
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V. George S. Bush Co., 60 S.Ct. 
514, 309 U.S, 643, 84 L.Ed. 997— 
Norwegian Nitrogen Products Co. 
V. U. S., 53 set 350, 359, 288 U. 
S. 294, 77 L.Ed. 796, affirming 20 

C. C.P. A. (Customs) 27, certiorari 
granted 53 S.Ct. 84, 287 U.S. 586, 
77 L.Ed. 512—Kreutz v. Elting, 

D. C.N.Y., 3 F.Supp 364, affirmed, 
C.C.A., Kreutz v. Burning, 69 P.2d 
802. 

“Neither the action of Congress in 
fixing a new tarilf nor that of the 
President in exercising his delegated 
power is subject to impeachment if 
the prescribed forms of legislation 
have been regularly observed."—^Nor¬ 
wegian Nitrogen Products Co. v. U. 
S., supra. 

3. U.S.—Norwegian Nitrogen Prod¬ 
ucts Co. V. U. S., supra. 
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The notice of hearing must he sufficiently definite 
to acquaint fairly, adequately, and reasonably in¬ 
terested parties with the purpose and scope of the 
commission’s investigations .22 

Ascertainment of costs of production. Decisions 
respecting the ascertainment of differences in costs 
of production, under the governing provisions of 
the statutes previously referred to, will be found in 
the note.2^ 

§ 14 . - Amendment, Abrogation, or Re- 

peal 

Repeal by implication is not favored in the interpreta¬ 


tion of customs laws; but a later statute intended as a 
complete revision operates as a repeal of earlier statutes 
on the same subjfect, and an act imposing different rates 
of duty “in lieu of’^ those formerly imposed repeals the 
former. 

Repeal of a prior statute by implication will not 
readily be found to have taken place in the inter¬ 
pretation of customs laws, and unless the repug¬ 
nancy is such as to leave no doubt as to the intent 
of congress the latter act will be considered as aux¬ 
iliary to, and in aid of, the former, and both will 
be upheld.24 Even where such repugnancy exists, 
the old law is repealed only pro tanto to the extent 
of the repugnancy and a repeal may preserve 


22 . U.S.—Carl Zeiss, Inc., v. IT. S., 

C.C.P.A., 76 P.2d 41^. 

Notice held snffleient with respect 
to a hearinjg: on “infants’ wear.”— 
Lord & Taylor v, U. S., 26 C.C.P.A. 
(Customs) 151. 

Notice held iiLSTifS.oie3i.t 

Proclamation of president was held 
void where commission's notice of 
hearing- related merely to optical in¬ 
struments “of class or type used by 
Army, Navy or Air Forces for fire 
control,” whereas commission’s find¬ 
ings and recommendations were 
based on evidence relative to optical 
instruments suitable for such use.— 
Carl Zeiss, Inc., v. U. S„ C.C.P.A., 76 
F,2d 412. 

23. Particular year as *'represen- 
tative period” 

Tariff commission’s consideration 
of year 1929 as “representative pe¬ 
riod” for ascertaining differences in 
costs of production held authorized. 
—Feltex Corporation v. Dutchess 
Hat Works, C.C.P.A., 71 P.2d 322, 
331. 

Foreign value ox Invoice prices as 
evidence of costs 

(1) A provision authorizing the 
commission to accept as evidence of 
cost of production, when such cost 
is not readily ascertainable, the 
weighted average of the invoice 
prices or values and/or the average 
wholesale selling price for a repre¬ 
sentative period, does not give to 
the commission the discretion to ac¬ 
cept either foreign value or invoice 
prices in lieu of the costs of produc¬ 
tion; it only enables the commission 
to accept them as evidence of such 
costs.—XT. S. V. Sears, Roebuck & 
Co., 20 C.C.P.A. (Customs) 295, cer¬ 
tiorari denied Sears, Roebuck & Co. 
V. U. S., 54 S.Ct. 51, 290 U.S. 633, 
78 L.Ed. 551. 

(2) The “tarifC” act of 1930 does 
not require that rate of exchange be 
taken for the same period as the in¬ 
voice prices, in determining cost of 
foreign production from invoice 
prices.—"U. S. v. George S. Bush & 
Co., 60 S.Ct. 944, 310 U.S. 371, 84 


L.Ed. 1259, reversing, C.C.P.A., 
George S. Bush & Co. v. U. S., 104 P. 
2d 368, certiorari granted U. S. v. 
George S. Bush & Co., 60 S.Ct. 514, 
309 U.S. 643, 84 L.Ed. 997. 

Failure to obtain cost from accoiint- 
ing records 

The mere fact that the commission 
did not obtain the cost of producing 
rugs of the character of those here 
involved “from the accounting rec¬ 
ords of the producing companies,” in 
view of the fact that such rugs were 
produced in many Japanese homes, is 
not sufficient evidence on which to 
base a holding that a legal inves¬ 
tigation was not made by the com¬ 
mission.—^Akawo & Co. V. U. S., 23 
C.C.P.A. (Customs) 75. 

24, U.S.—Arden v. U. S., 13 Ct.Cust. 
App. 42—^Vandegrift & Co. v. U. S., 
9 Ct.Cust.App. 112. 

17 C.J. p 545 note 30 . 

Particular acts 

(1) Foraker Act § 3, 26 U.S.C.A. § 
1480 (a), Cb), (1), 1481 (a), 48 U.S. 
C.A. § 738, as affects tax on Porto 
Rican bay rum, was not impliedly 
repealed by Act Feb. 4, 1909, 26 U.S. 

C. A. § 1150 (a) (5) and note, enacted 
to cover supposed omission in Fora- 
ker Act.—Santoni & Co. v. Raffer¬ 
ty, C.C.A.N.Y., 10 F.2d 788, 

(2) Rev.St. § 3062, 19 U.S.C.A. § 
483, was not repealed by implication 
by Tariff Act 1922 § 594, 19 U.S.C.A. 

§ 498.—U, S. V. One Packard Sedan, 

D. C.Fia., 14 F.2d 874. 

(3) It has been held that dis¬ 
criminating duty provisions are 
standing commercial regulations 
rather than revenue measures, and 
that they would not be repealed by 
implication by a statutory modifica¬ 
tion of the basic duties imposed on 
imported articles.—Russell v. Wil¬ 
liams, Mass., 1 S.Ct. 409, 106 U.S. 
623, 27 L.Ed. 220—17 C.J. p 641 note 
86 . 

(4) Prohibition Act as repealing 
customs laws relating to forfeiture 
see infra | 258. 


25'. U.S.—^U. S. V. Hogan, 12 Ct. 

Cust.App. 121. 

17 C.J. p 545 note 31. 

“The rule of law is . . . well 

settled . . . that where one act 

repeals another in part only the 
two acts must be read together. 
This is particularly true of revenue 
acts. Every provision of each act 
which can be given some force and 
effect consistent with the provisions 
of the other must be so construed. 
And where the repealing act ex¬ 
pressly designates that portion of 
the one act which it is intended to 
repeal or modify the remaining pro¬ 
visions of the repealed act are im¬ 
pliedly affirmed.”—Vandegrift & Co, 
v. U. S., 9 Ct.Cust.App. 112, 115. 
Amendment 

(1) House Joint Resolution 336, 19 

U. S.C.A. § 3 503a, amounts to an 

amendment of § 503 (b), Tariff Act 
of 1930, and the latter part of § 489, 
Tariff Act of 1922.—-U. S. v. W. H. S. 
Lloyd & Co., 24 C.C.P.A. (Customs) 
390. 

(2) Emergency Tariff Act 1923, 42 
St. at L. p 9 amended and became a 
part of Tariff Act 1913. 38 St. at L 
p 114.—C. J. Tower & Sons v. U. S., 
25 C.C.P.A.(Customs) 43 5—May Co. 

V. U. S., 12 Ct.Cust.App. 266. 

(3) “The emergency tariff act of 
1921 neither expressly nor by impli¬ 
cation repealed the tariff act of 1913. 

, It was intended to modify 
pi’o tempore the act of 1913 in cer¬ 
tain particulars only, leaving in full 
effect the unchanged provisions of 
the earlier act, which act on the ex¬ 
piration of the emergency time limit 
revived and came again in full force 
just as it stood on the date the 
emergency tariff act was passed.”—■ 
U. S. V. Davies Co., 11 Ct.Cust.App. 
392, 395. 

(4) “The emergency tariff act 
. was designed not to super¬ 
sede, but to suspend for six months 
certain provisions of the tariff act of 
1913, during which period certain 
commodities were subjected to duties 
not imposed by the act of 1913. 
The emergency act became and dur- 
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existing rights and liabilities.^^ A later statute 
which is intended as -a complete revision of the sub¬ 
ject operates as a repeal of earlier statutes on the 
same subject and an act imposing different rates 
of duty “in lieu’’ of those formerly imposed is a 
repeal of the former.^^ 

In addition to the statutes considered in preceding 
notes, the repealing effect of particular statutes is 
considered in the note.^9 

A treaty may operate to repeal existing tariff 
duties.3® 


§ 15. - Time of Taking Effect 

The exact time of signing a customs bil! may be 
shown, and it becomes operative from that moment. 
Where the exact time is not shown, a tariff act, unless it 
is otherwise provided, takes effect on the day of Its 
passage. 

The legal fiction that the law recognizes no divi¬ 
sions or fractions of a day being one of conven¬ 
ience rather than of justice, the exact time at which 
a customs bill was signed by the president may be 
shown, the courts holding that it becomes operative 
only from the moment of such signing.^^ Where 
there is no showing of the exact time of signing, a 


ing its life continued to be a part 
of the tariff act of 1913. Its emer¬ 
gency provisions while in force 
must, therefore, be regarded as sus¬ 
pending, modifying, and substitut¬ 
ing, and to that extent amending, the 
corresponding provisions of the prior 
law.”—Constance v. XJ. S., 11 Ct.Cust. 
App. 435, 436. 

26- TT.S.—Mengel Co. v. U. S., 20 C. 

C.P.A.(Customs) 399. 

Act of 1922 

(1) Under § 641 of the Tariff Act 
of 1922, 19 U.S.C.A. § 571, providing 
that the repeal or modification of ex¬ 
isting laws, as embraced in the act, 
shall not affect any act done or 
right accruing or accrued, but all lia¬ 
bilities under said laws shall con¬ 
tinue and may be enforced in the 
same manner as if said repeal or 
modifications had not been made, it 
was held that merchandise entered 
prior to the passage of that act 
should, in general, be governed by 
the laws then in force in relation to 
the collection of duties thereon and 
the rights and rernedies of the par¬ 
ties in the proceedings incident 
thereto.—U. S. v. Southern Paper Co., 
12 Ct.Cust.App. 250—U. S. v. Neuman 
& Schwiers Co., 12 Ct.Cust.App. 207 
—Scaramelli v. U. S., 12 Ct.Cust. 
App. 134. 

(2) The phrase “but all liabilities 
under ‘ said laws shall continue and 
may be enforced in the same manner 
as if said repeal or modifications 
had not been made,” is construed to 
mean that any liability arising un¬ 
der the Tariff Act of 1913, 38 St. at 
Ij. p 114, should continue and be en¬ 
forced under the provisions of that 
act; the word “may,” as used in the 
phrase “may be enforced,” merely 
recognizes that a party may or may 
not see fit to assert a liability under 
the Tariff Act of 1913, but, if a lia¬ 
bility is asserted, the remedy must 
be sought under the provisions of 
that act; the Congress did not in¬ 
tend that a liability arising under 
the Tariff Act of 1913 might, at the 
option of the party asserting it, be 
-enforced either under that act or 
the act of 1922.—James Akeroyd & 


Son V. XJ. S., 19 C.C.P.A.(Custom.s) 
249, certiorari denied 52 S.Ct. 406 
285 U.S. 550, 76 L.Ed. 941. 

(3) Section 641 of the Tariff Act of 
1922, and § 651 of the Tariff Act of 
1930, 19 U.S.C.A. § 1651, which are j 
substantially the same, do not con¬ 
tinue and make applicable “acts *of 
limitation” theretofore in force to 
causes of action arising by virtue of 
the provisions of a statute not “em¬ 
braced in, modified, changed, or re¬ 
pealed'' by those acts.—C. J. Tower 
& Sons V. U. S., 25 C.C.P.A. (Cus¬ 
toms) 415. 

27. U.S.—Arden v. U. S., 13 Ct.Cust. 
App. 42. 

17 C.J. p 545 note 34. 

Relation of tariff and internal rev¬ 
enue laws reviewed 
U.S.—Arden v. U. S., 13 Ct.Cust 
App. 42. 

Importation of intoxicating liquor 

(1) Adoption of Eighteenth 
Amendment and National Prohibition 
Act did not make void tariff laws 
imposing duties on intoxicating liq¬ 
uors.—Moyer v. U. S., C.C.A.Cal., 78 
F.2d 624, 

(2) Since the prohibition of im¬ 
portation of intoxicating liquor un¬ 
der National Prohibition Act tit 2 § 

3 does not apply to all intoxicating 
liquor, the importation of liquor for 
nonbeverage purposes and of wine 
for sacramental purposes being per¬ 
mitted, the Prohibition Act does not 
repeal the Tariff Act of October 3, 
1913, 38 St. at L. p 114. laying cus¬ 
toms duties on the importation of 
distilled spirits and wines.—U. S. v. 
Bookbinder, D.C.Fa., 281 P. 206. 

(3) Prohibition Act as repealing 
customs laws relating to forfeiture 
see infra § 258. 

28. U.S.—^Washington Mills v. Rus¬ 
sell, C.C.Mass,, 29 P.Cas.No.17,247, 
Holmes 245. 

17 C.J. p 545 note 32. 

“In lieu of” in revenue act 

The phrase, “in lieu of the Inter¬ 
nal-revenue taxes now imposed there¬ 
on by law,” in § 600 (a) of the Reve¬ 
nue Act of 1918, 26 U.S.C.A. § 245, 
was used to' express the idea that 
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the new tax in the 1918 Revenue Act 
was to take the place of the tax in 
the 1917 Revenue Act which it there¬ 
by repealed and did not apply to the 
customs tax on the same goods im¬ 
posed by the Tariff Act of 1913.— 
Alex. D. Shaw & Co. v. U. S., 20 C.C. 
P.A. (Customs) 188. 

29. Tariff Act of 1897 repealing in¬ 
consistent acts and parts of acts 
and also repealing certain sections of 
Tariff Act of 1894 was held to repeal 
provision of tariff acts of 1799 and 
1894 permitting free importation of 
usual goods and effects of Indians 
crossing international boundary.—U. 
S. V. Garrow, C.C.P.A., 88 P.2d 318, 
certiorari denied Garrow v. U. S., 58 
S.Ct. 14, 302 U.S. 695, 82 L.Ed. 537. 

Philippine Independence Act § 15, 
48 U.S.C.A. § 1245, repealing all laws 
relating to present government of 
Philippine Islands and its adminis¬ 
tration except as otherwise provided, 
was held not to repeal Philippine 
Tariff Act of 1909, § 21, 36 St. at L. 
p 176, since only laws dealing with 
administrative agencies and their 
procedure which would be incon¬ 
sistent with new frame of govern¬ 
ment were repealed.—^Asiatic Petro¬ 
leum Co. (Philippine Islands) v. In¬ 
sular Collector of Customs, 56 S.Ct. 
651, 297 U.S. 666, 80 L.Bd. 967. 

In Espionage Act, § 23, 18 U.S.C.A. 

§ 633, providing that nothing con¬ 
tained therein should be held to re¬ 
peal or impair any existing provi¬ 
sions of law regulating search and 
issue of search warrants, existing 
provisions referred to include one 
providing for the issuance of search 
warrants in cases of frauds on the 
custom. Tariff Act of 1930 § 595, 19 
U.S.C.A. § 1595.—In re No. 32 East 
Sixty-Seventh Street, Borough of 
Manhattan, City of New York, C.C.A. 
N.Y., 96 F.2d 153, amended on other 
grounds 96 F.2d 795. 

33. U.S.—^Armstrong v. Bidwell, C. 

C.N.Y., 124 F. 690. 

17 C.J. P 545 note 36. 

31. U.S.—U. S. V. E. S. Hartwell 

Lumber Co., Ill., 142 F. 432, 73 C. 
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tariff act, unless it is otherwise provided, takes ef¬ 
fect on the day of its passage, and goods arriving 
on that day are dutiable under it;^^ but where a 
-tariff act provides that it shall take effect on the day 
following its passage, goods imported on the day of 
its approval are subject to the prior act.^^ 

§ 15 . - Effect on Goods in Course of Im¬ 

portation or in Custody of Govern¬ 
ment 

In the absence of contrary provision, goods in course 
of importation, including goods in public stores and bond¬ 
ed warehouses, are subject to any change In the law 
governing the duty during the importation; and several 
statutes embodying this principle have been applied. 

In the absence of special provisions to the con¬ 
trary, goods in course of importation will be affect¬ 
ed by any change in the law during such time which 
increases or diminishes the duty, and will be liable 
to the duties leviable at the time they are entered.^^ 
Where duties cease altogether, for any reason, be¬ 
fore the arrival of the goods at the port of entry, 
no duty can be collected. 

The importation of goods which are in public 
stores and bonded warehouses is not regarded as 
complete while they so remain in the custody of the 
customs officials, and during such time they are 
subject to any changes which may be made in the 
duties,^^ the time of importation being deemed to 
be the time of withdrawal for consumption.^'^ 

C.A. 548, certiorari denied 26 S.Ct. 

760, 201 U.S. 644, 50 L.Ed. 903. 

17 C.J. p 552 note S, 

32. U.S.—Arnold v. U. S., R.I., 9 

Cranch 104, 3 L.Ed. 671, affirming, 

C.C., 24 P.Cas.No.14,469, 1 Gall. 

348. 

17 C.J. p 552 note 9. 

33, U.S.—U. S. V. Bosch Magneto 
Co., IS Ct.Cust.App. 669. 

Entry "before effective date 

Merchandise arriving under an im¬ 
mediate transportation bond and en¬ 
tered on the day of approval of such 
statute is imported under the prior 
act, although the permit of deliv¬ 
ery was issued on the following day. 

—U. S. V. McCullough Seed Co., 13 
Ct.Cust.App. 237. 

34. U.S.—Kee Co. v. U. 

CustApp. 105. 

17 C.J. p 552 note 10. 

35, U.S.—American Sugar Refining 
Co. V. Bidwell, C.C.N.Y., 124 F. 

677. 

17 C.J. p 552 note 11. 
tSG. U.S.—Stone & Downer Co. v. U. 

S„ 19 C.C.P.A. (Customs) 259—U. 

S. V. Cronkhile Co., 9 Ct.Cust.App. 

129—Vandegrift & Co. v. U. S., 9 
Ct.Cust.App, 112. 

17 C.J. p 552 note 12. 


Statutes have been applied providing variously that 
goods, wares, and merchandise previously imported 
for which no entry has been made,^^ or which pre¬ 
viously have been entered without payment of duty, 
under bond, and for which no permit of delivery 
has been issued,shall be subject to the duties im¬ 
posed by the act; that merchandise withdrawn from 
bonded warehouses shall be subject to the duties 
prescribed by law at the time it is withdrawn for 
consumption;^^ and that under specified conditions, 
such as withdrawal within a given time, the duties 
prevailing at the time of importation shall govern 
but such provisions do not apply to merchandise 
which has been imported and entered, and on which 
duties have been paid and a permit issued authoriz¬ 
ing delivery, before the effective date of such stat- 
ute,^^ or to merchandise arriving under an imme¬ 
diate transportation bond and entered before such 
effective date, although the permit was issued' on 
such date.^^ 

A proper tender for consumption entry, although 
refused, is equivalent to actual entry for the pur¬ 
pose of fixing the duties leviable but it is other¬ 
wise where entry is improperly tendered, as where 
tender is made before importation is complete, 
or after office hours.Where an undervaluation 
was made in the entry before the institution of a 
tariff act, and the liquidation thereafter, the ques¬ 
tion of additional duties is governed by the prior 
act.^*^ , 

origin, although markf^d while in cus¬ 
toms custody.—Kee Co. v. U. S., 13 
Ct.Cust.App. 105. 

41. U.S.—U. S. V. McGrath. D.C. 
La., 50 P. 404, distinguishing l^ab- 
bri V. Murphy, N.Y., 95 U.S. 191. 
24 L.Ed. 468. 

17 C.J. p 553 note 17. 

42. U.S.— U. S. V. T. J. McGrath & 
Co., 16 Ct.Cust.App. 07. 
Religuldation of the entry of such 

merchandise at the rate prescribed 
by the later statute is unauthorizied. 
—U. S. V. T. J. McGrath & Co., su¬ 
pra. 

43. U.S.—U. S. V. McCullough Seed 
Co., 13 CtCust.App. 237. 

U.S.—U. S. V. Perkins, C.GN.Y., 
119 P. 884. 

17 C.J. p 553 note 18. 

45. U.S.—Ellison v. U. ’ S., C.C.Pa., 

136 P, 960, affirmed 142 P. 732. 74 
C.C.A. 64, certiorari denied 26 S.Ct. 
763, 202 U.S. 615, 50 L.Ed. 1172. 

17 C.J, p 553 note 19. 

4S. U.S.— Talbot V. U, B., 1 Cust. 

App. 415. 

17 C.J. p 563 note 20. 

47. U.S.—Brown & Co. v. U. S., 12 
Ct.CustApp. 93, certiorari denied 


S., 13 Ct. 


DestlruLCtion to avoid duty 

Right to have goods in bond de¬ 
stroyed to avoid paying duty applies 
to goods remaining in bond after in¬ 
stitution of Tariff Act of 1922.— 
Casazza & Bros. v. U. S., 13 Ct.Cust. 
App. 627. 

37. U.S.—Casazza & Bros. v. U. S., 
supra. 

3®. U.S.—E. S. Hartwell Lumber Co. 
V. U. S., C.C.IIL, 128 P. 306, af¬ 
firmed 142 P. 432, 73 C.C.A. 548, 
certiorari denied 26 S.Ct. 760, 201 

U. S. 644, 50 L.Ed. 903. 

17 C.J. P 539 note 50, p 552 note 14. 
Entry in general see infra § 92. 

33. U.S.—Vandegrift & Co. v. U. S., 

9 Ct.Cust.App. 112. 

17 C.J. p 539 notes 51, 64, p 652 note 
16. 

40. U.S.—Stone & Downer Co. v. U. 
S., 19 C.C.P.A. (Customs) 259—U. S. 

V. Cronkhite Co., 9 Ct.Cust.App. 
129—Vandegrift & Co. V. U. S., 9 
Ct.CustApp. 112. 

17 C.J. p 652 note 16. 

Buty for failure to mark 

Merchandise entered in bond be¬ 
fore and withdrawn after Tariff Act 
became effective was subject to ad¬ 
ditional duty under act for not be¬ 
ing marked with name of country of 
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§17. Treaties 

Whether a treaty involving customs duties is execu¬ 
tory, requiring legislation to give it effect, or self-execut- 
ing, is a question for the courts. Various treaties have 
been construed with respect to customs duties, including 
most-favored-nation clauses and reciprocal treaties. 

Whether a promise in a treaty that the products 
of one country shall not be subjected to a higher 
rate of duty than like products of another country 
is observed in the enactment of a customs law is a 


matter for congress and not for the judiciary 
but whether a treaty involving customs duties is 
executory in character and requires legislation to 
give it effect, in which event the courts will not 
seek to enforce it, or whether it is self-executing, in 
which case the courts will enforce it, is a question 
for the courts.^9 

Various treaties have been construed in other re¬ 
spects with reference to customs duties and laws,^^ 
including most-favored-nation clauses^^ and recipro- 


44 S.Ct. 456, 265 U.S. 582, 68 L.Ed. 
1190. 

4 S. U.S.—Taylor v. Morton, C.C* 
Mass., 23 F.Cas.No.13,799, 2 Curt. 
454, affirmed 2 Black 481, 17 L. 
Ed. 277. 

U.S.—^W'hitney v. Robertson, N. 
T., 8 S.Ct. 456; 124 U.S. 190, 31 L. 
Ed. 386. 

17 C.J. p 543 note 5. 

Treaty of May 22, 1924, with Great 
Britain, 43 St. at L. p 1761, relating 
to the smuggling of intoxicating liq¬ 
uors, held self-executing.—Cook v. 
U. S., R.I., 63 S.Ct, 305, 288 U.S. 102, 
77 Li.Ed. 641, reversing, C.C.A., The 
Mazel Tov, 56 F.2d 921, reversing, D. 

C. , 51 P.2d 292, certiorari granted 
Cook V. U. S., 53 S.Ct, 10, 287 U.S. 
581, 77 L.Ed. 509—The Golmaccam, 

D. C.Ma,., 8 P.Supp. 338. 

Contra The Sagatind, C.C.A.N,Y., 
11 P.2d 673, 45 A.L.R. 1007, 'affirm¬ 
ing:, D.C., U. S. V. The Sagatind, 8 
P.2d 788. 

Treaty of July 2, 1924 with IS'or- 
way, 43 St. at L. p 1772, relating to 
the smuggling of intoxicating liq¬ 
uors, held not self-executing.—The 
Sagatind, C.C.A.N.T., 11 P.2d 673, 45 
A.L.R. 1007, affirming, D.C., U. S. v. 
The Sagatind, 8 P.2d 788. 

Provision of Jay Treaty of 1794, 
8 St. at L. p 116, permitting Indians 
to import their own proper goods 
and effects free of duty held self¬ 
executing, and hence similar provi¬ 
sion in Tariff Act of 1799 was mere¬ 
ly confirmatory of treaty rights and 
was not necessary to give effect to 
provisions of treaty,—U. S. v. Gar- 
row, C.C.P.A., 88 p.2d 318, certio¬ 
rari denied Garrow v. U. S,, 58 S.Ct. 
14, 302 U.S. 695. 82 L.Ed. 537. 

Treaty of Ghent, ratified Febru¬ 
ary 17. 1815. 8 St. at L. p 218, was 
not self-executing.—U. S. v. Garrow, 
24 C.C.P.A. (Customs) 410. 

SO. Treaties with Great Britain 

(1) The treaty of May 22, 1924, 
with Great Britain, 43 St. at L. p 
1761, permitting search and seizure 
of British liquor-smuggling vessels 
within hour’s sailing distance from 
United States coast, was not in¬ 
tended as settling validity of seizure 
merely for cases where seizure was 
made within limits described in 


treaty; being later in date than 1922 
Tariff Act, the treaty superseded, so 
far as inconsistent with act, coast 
guard officers’ authority under the 
act to board, search, and seize 
British vessels beyond American ter¬ 
ritorial waters, and was not abrogat¬ 
ed by identical reenactment of such 
provisions in Tariff Act of 1930.— 
Cook V. U. S., R.L, 53 S.Ct. 305, 288 

U. S. 102, 77 L.Ed. 641, reversing, C.C. 
A., The Mazel Tov, 56 F.2d 921, re¬ 
versing, D.C., 51 F.2d 292, certiorari 
granted Cook v. U. S.. 53 S.Ct. 10, 

287 U.S. 581, 77 L.Ed. 509. 

(2) The treaty has relation to all 
laws prohibiting and forestalling 
smuggling and importation of intox¬ 
icating liquor, and deals completely 
with limitation on search and seizure 
of British vessels in enforcement of 
such laws.—The Mazel Tov, D.C.R.I., 
51 F.2d 292, reversed on other 
grounds, C.C.A., 56 F.2d 921, certio¬ 
rari granted Cook v. U. S., 53 S.Ct. 
10, 287 U.S. 581, 77 L.Ed. 509, re¬ 
versed on other grounds 53 S.Ct. 305, 

288 U.S. 102, 97 L.Ed. 641. 

(3) It had previously been held 
that the right within 12-.mile limit to 
seize vessels for violation of revenue 
laws was not limited by the treaty. 
—Gillam V. U. S., C.C.A.S.C., 27 F.2d 
296, affirming, D.C., The Vinces, 20 
F.2d 164, and certiorari denied Gillam 

V. U. S., 49 S.Ct. 32, 278 U.S. 635, 73 
L.Ed. 552. 

(4) It had also been held that 
search and seizure of vessel for fail¬ 
ure to produce manifest was not 
unlawful, under the treaty, because 
made more than an hour's sailing 
distance from coast, nor on the 
theory that the treaty limited right 
of search and seizure for purpose of 
ascertaining whether those on board 
were endeavoring to import alcoholic 
beverages in violation of law.—The 
Resolution, D.C.La., 30 P.2d 534. 

(5) “This treaty does not have the 

effect of enlarging the territorial lim¬ 
its of this country, nor does it en¬ 
large . . . any . . . laws of 

the United States.”—^U. S. v. Cargo 
of Intoxicating Liquor ex British 
Schooner Patara, D.C.lsr-T., 40 F.2d 
74, 77. 

(6) “The treaty . . . was 

[not] abrogated by our repeal of the 
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prohibition amendment.”—The Gol¬ 
maccam, D.C.Me., 8 F.Supp. 338, 340. 

(7) Provision of Jay Treaty of 
1794 art 3, 8 St. at L. p 116, per¬ 
mitting Indians to import their own 
proper goods and effects free of duty, 
was terminated by War of 1812 as 
regards rights of Indians residing 
in Canada, and hence Canadian In¬ 
dians’ right subsequently to import 
goods free of duty depended on stat¬ 
utes rather than treaty.—U. S. v. 
Garrow, C.C.P.A., 88 F.Sd 318, cer¬ 
tiorari denied Garrow v. U. S.. 58 S. 
Ct. 14, 302 U.S. 695, 82 L.Ed. 537. 

(8) Requirement of Tariff Act of 
1922 that railroads pay extra com¬ 
pensation for overtime services of 
customs officials at Canadian bound¬ 
ary held not violative of Jay Treaty 
of 1794, 8 St. at L. p 116, as to right 
to import goods and merchandise into 
the United States.—Mellon v. Min¬ 
neapolis, St. P. & S. S. M. Ry. Co., 
11 F.2d 332, 56 App.D.C. 160, certio¬ 
rari denied Minneapolis, St. P. & S. 
S. M. R. Co. V. Mellon, 46 S.Ct. 630, 
271 U.S. 678, 70 L.Ed. 1147 and fol¬ 
lowed in Mellon v. New York Cent. 
R. Co., 11 P.2d 335, 56 App.D.C. 163, 
certiorari denied New York Cent. R. 
Co. V. Mellon, 46 S.Ct 630, 271 U.S. 
679, 70 L.Ed. 1147. 

(9) So as to further provisions 
for regulations respecting collection 
of customs duties and requiring spe¬ 
cial license for unlading on Sunday 
or holiday and the giving of a bond 
for fees.—Port Huron. & Sarnia Fer¬ 
ry Co. V. Lawson, D.C.Mich., 292 F. 
216. 

Other treaties construed with ref¬ 
erence to customs see 17 C.J. p 542 
note 99 [b], [d],^ [e]. 

51. Particular clauses construed 

d) Most-favored-nation clause in 
treaty with Honduras was intended 
to apply to legitimate trade, and not 
to warrant violation of customs laws 
of United States; it did not give 
vessels of Honduras registry engaged 
in smuggling liquor advantage of 
treaty with Great Britain, where one 
hour’s run of coast was substituted 
for statutory twelve-mile provision, 
the fact that it never occurred to any 
one that foreign countries negotiat¬ 
ing treaties with United States con¬ 
taining most-favored-nation clause. 
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scope of such agreements may not be made broader 
than is authorized by the statute authorizing^ them 
to be entered into.®^ 

§ 19. Construction of Tariff Laws in General 

Some of the rules for construing tariff laws are said 
to be peculiar to those laws. The controlling rule is so 
to construe as to carry out the legislative intent, which 
should not be defeated by a strict adherence to the letter 
or to strict grammatical construction. All parts should 
be given effect; and, in case of doubt, construction should 
favor the importer. 

It has been said that the customs laws are neces¬ 
sarily highly technical and call for a close construc¬ 
tion;^^ further, that while tariff laws are for the 
most part subject to the same rules of construction 
as other legislative acts, they have, during a cen¬ 
tury and a half of application, acquired certain 
characteristics not found in other legislation, and 
that certain definite principles of law have been 


laid down by the courts in construing tariff laws 
which of necessity do not apply to other kinds of 
legislation.®^ 

The controlling rule in construing statutes per- 
taining to customs duties is so to construe as to- 
carry out the legislative intent.®'^ Where the lan¬ 
guage used in statutes pertaining to customs duties 
is plain, there is no room for construction and it 
must be given effect as written.®® On the other 
hand, the legislative intent should not be defeated 
by a strict adherence to the letter of the statute,®9 
or to the strict rules of grammatical construction;'^®* 
where it is evident that the literal meaning of the 
words used would be inconsistent with or directly 
opposite to the policy, object, and purpose which 
the framers of the statute had in view in enacting it, 
great latitude is allowed in their interpretation; 
and the intention is to be collected from the context, 
from the occasion and necessity of the law, from the 


64. U.S.—U. S. V. Wile, N.Y,, 130 F. 
331, 64 C.C.A. 577. 

65. U.S.—Casazza & Bro. v. U. S., 
13 Ct.Cust.App. 627. 

€ 6 . U.S.—Stone & Downer Co. v. U. 

S., 12 Ct.Cust.App. 62. 

07 . U.S.—U. S. V. Stone & Downer 
Co., 47 S.Ct. 616, 274 U.S. 225, 71 
L.Ed. 1013, modifying 12 CtCust. 
App. 557, certiorari granted 46 S. 
Ct. 20, 269 U.S. 642, 70 L.Ed. 402— 

U. S. V. Batre, C.C.A.Ariz., 69 F. 
2d 673—The Przemysl, D.C.La., ’23 
F.2d 336—The Vinces, D.C.S.C., 20 
P.2d 164, affirmed, C.C.A., Gillam 

V. U. S., 27 F.2d 296, certiorari de¬ 
nied 49 S.Ct. 32, 278 U.S. 635, 73 

L. Ed, 552—Brecht Corp. v. U. S., 
25 C.C.P.A.(Customs) 9—Doug'hten 
Seed Co. v. U. S., 24 C.C.P.A. (Cus¬ 
toms) 258—U. S. v. Sheep Shear¬ 
ers’ Mdse. & Comm. Co., 23 C.C. 
P.A.(Customs)’ 146—S. Schwabach- 
er «& Co. V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 496—S. H, Kress Sc Co. v. 

U. S., 22 C.C.P.A. (Customs) 421— 
C. B. Richards & Co. v. U. S., 22 
C.C.P.A. (Customs) 352—U. S. v. J, 

M. Lehman Co., 22 C.C.P.A. (Cus¬ 
toms) 106—American Shipping- Co. 

V. U. S., 22 C.C.P.A. (Customs) 72— 
U. S. V. R. W. Cramer & Co„ 22 C. 
C.P,A-(Customs) 45—U, S. v. Wm. 
Cooper & Nephews, 22 C.C.P.A. 
(Customs) 31—U, S. v. Office 
Francais Du Tourisme, 21 C.C.P. 
A.(Customs) 346—U. S. v. Maier, 
21 C.C.P.A. (Customs) 41—U. S. v. 
E. De Grandmont, Inc., 21 C.C.P. 
A. (Customs) 17—U. S. v. Clay 
Adams Co., 20 C.C.P.A.(Customs) 
285—^Alex. D. Shaw & Co. v. U. S., 
20 C.C.P.A. (Customs) 188—U. S. v. 
J. Schultz & Co., 20 C.C.P.A. (Cus¬ 
toms) 129—Norwegian Nitrogen 
Products Co. V. U. S., 20 C.C.P.A. 
(Customs) 27, certiorari granted 53 


S.Ct. 84, 287 U.S. 586, 77 L.Ed. 512, 
affirmed 53 S.Ct. 350, 288 U.S. 294, 
77 L.Ed. 796—^William A. Poster & 
Co. V. U. S., 20 C.C.P.A. (Customs) 
15—U. S. V. Bell Sc Howell Co., 19 
C.C.P.A. (Customs) 151—Wilbur-El- 
lis Co. V. U. S., 18 C.C.P.A. (Cus¬ 
toms) 472, certiorari denied 52 S. 
Ct. 14, 284 U.S. 623, 76 L.Ed. SSI- 
Universal Mercantile Co. v. U. S., 
18 C.C.P.A. (Customs) 441—U. S. v. 
American Trading Co., 17 C.C.P.A. 
(Customs) 368—Markell v. U. S., 16 
Ct.Cust.App. 518—U. S. V. Basket 
Importing Co., 15 Ct.Cust.App. 
161—Casazza & Bro. v. U. S., 13 Ct. 
CustApp. 627—^Arden v. U. S., 13 
Ct.Cust.App. 42—M. H. Pulaski Co. 
V. U. S., 6 Ct.Cust.App. 291, re¬ 
versed on other grounds U. S. v. 
M. H. Pulaski Co., 37 S.Ct. 346, 243 
U.S. 97, 61 L.Ed. 617—Ahlbrecht v. 
U. S., 2 Ct.Cust.App. 471. 

17 C.J. p 544 note 25 [a] (2), (3). 

So as to classification see infra § 23. 

“The legislative intent . . , . in 

tariff matters particularly, is the 
lodestar of judicial decisions.”—U. 
S. V. Guth Stern Sc Co., 21 C.C.P.A. 
(Customs) 246, 248. 

Interference with Insular revenues 
“It was never the object of the 
customs regulations to interfere with 
the collection of Insular revenues, 
nor could it have such an effect, even 
if that had been its purpose.”—Guil- 
lermety v. Porto Rico, 3 Porto Rico 
157, 165. 

Trade with island possessions see 
infra § 20. 

m. U.S.—U. S. V. Best Sc Co., C.C. 
P.A., 86 F.2d 23—Columbia Phono¬ 
graph Co. V. U. S., 24 C.C.P.A. (Cus¬ 
toms) 123—Cunard S. S. Co. v. U. 
Sm 22 C.C.P.A. (Customs) 615—Ed¬ 
gar Allen Steel Co. v. U. S., 16 Ct. 
Cust.App. 26—Stroheim Sc Homann 
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V. U. S., 13 Ct.Cust.App. 489— 

Stone Sc Downer Co. v. U. S., 12 

Ct.Cust.App. 62. 

17 C.J. p 544 note 23. 

Extrinsic facts must not be relied 
on to promote ambiguity or doubt 
where language is plain and has but 
one plausible meaning.—U. S. v. 
Best & Co., C.C.P.A., 86 F.2d 23. 

Itecourse to legislative history is 
not necessary where the language of 
a section of a tariff act is not ob¬ 
scure or ambiguous.—Zaloom v. U.. 

S., 21 C.C.P.A. (Customs) 518. 

Court should not resort to sum¬ 
mary of tariff information unless 
meaning of congressional language in 
Tariff Act is ambiguous.—U. S. v. R. 
F. Downing & Co., 17 C.C.P.A. (Cus¬ 
toms) 194. 

Intentional omission 

(1) It is presumed that Congress, 
in failing to insert words “or/and 
parts thereof” in connection with 
duty on specific articles, did, so in¬ 
tentionally.—U. S. v. Schenkers, Inc., 
17 C.C.P.A.(Customs) 231. 

(2) Where particular kinds of 
seeds are specifically mentioned in a 
provision, “it will be jjresumed that 
other kinds of seeds were not in¬ 
tended to be included, therein.”—U. 
S. V. Hinton Sc Co., 22 C.C.I>.A. (Cus¬ 
toms) 90, 95. 

69. U.S.—The Przemysl, D.C.La., 23 

P.2d 336. 

Tariff statute intended for encour¬ 
agement of education should receive 
liberal construction.—U. v. l^uffa- 
lo Society of Natural Sciences, 15 Ct. 
Cust.App. 1. 

70, U.S.—Doughten Seed Co. v. U. 

S., 24 C.C.P.A. (Customs) 258—U« 

S. V. American Trading Co., 17 C.C. 

F.A.(Customs) 368—Markell v. tJ. 

S., 16 Ct.Cust.App. 518. 
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mischief felt, and the remedy had in view, consonant 
with sound reason and judicial discretion.’^! A har¬ 
monious meaning must be given to all parts of a 
tariff statute,'^2 effect given, where possible, to 

all its parts, '^3 ^ven though it may be necessary, in 
order to do so, to enlarge or restrict the ordinary 
meaning of a tariff term.'^! 

As the imposition by the government of burdens 
or taxes is not to be presumed beyond what the stat¬ 
ute expressly or clearly imports, in case of ambi¬ 
guity or doubt the construction will be in favor of 
the importer.'^S ^ construction which produces un¬ 
just and unconscionable duties,or absurd or anom¬ 
alous consequences,'^'^ should be avoided; and an 
intent to make duties prohibitive will not be as- 
sumed.'^^ 

Where the purpose of a tariff act is protection 


of the American manufacturer,^^ or the encour¬ 
agement of American industries,^® the courts in con¬ 
struing it will keep such purpose in mind and give 
effect to it; but plain provisions of a law must be 
observed even though they operate in contravention 
of this general purpose.^! 

More particularly, merchandise advanced and 
made more elaborate by manufacturing processes 
may be regarded as intended to be subject to a 
higher duty than those less so;S2 the more valuable 
and expensive goods ordinarily, ^ 3 although not nec¬ 
essarily,^^ take a higher rate; and a construction 
which would impose a higher duty on materials for 
manufacture than for the finished product will, if 
possible, be avoided. 

Construction of particular terms. Tariff terms 
are to be construed according to their popular, rath- 


71. U.S.—Coles V. San Francisco, 
Cal., 100 F. 442, 40 C.C.A. 478. 

17 C.J. p 544 note 24. . 

Iiegfislative history may be resort¬ 
ed to as an aid to construction.— 
Brecht Corp. v. U. S., 25 C.C.P.A. 
(Customs) 9—S. K, Kress & Co. v. 
U. S., 22 C.C.P.A, (Customs) 421—U. 
S. V. Adolphe Schwob, Inc., 21 C.C.P. 
A. (Customs) 116—U. S. v. Maier, 21 
C.C.P.A. (Customs) 41—U. S. v. E. De 
Grandmont, Inc., 21 C.C.P.A. (Cus¬ 
toms) 17—Norwegian Nitrogen Prod¬ 
ucts Co. V. XT. S.. 20 C.C.P.A. (Cus¬ 
toms) 27, certiorari granted 53 S.Ct. 
84, 287 U.S. 586, 77 L.Ed. 512, af¬ 
firmed 53 S.Ct. 350, 288 U.S. 294, 77 
L.Ed. 796—Arden v. U. S., 13 Ct.Cust. 
App. 42—17 C.J. p 544 note 24 [a] 
< 2 ). 

History of the times may aid con¬ 
struction.—U. S. V. Stone & Downer 
Co., 47 S.Ct. 616, 274 U.S. 225, 71 L. 
Ed. 1013, modifying 12 Ct.Cusl.App. 
557, certiorari granted 46 S.Ct. 20, 
269 U.S. 542, 70 L.Ed. 402—Alex. D. 
Shaw & Co. V. U. S., 20 C.C.P.A. 
(Customs) 188—17 C.J. P 544 note 24 
ta3 (1). 

Heading's and titles 

(1) Heading or title of tariff para¬ 
graph is given weight in deter¬ 
mining character of articles claimed 
to be dutiable under it.—U. S. v. In¬ 
ternational Milling Co., 16 Ct.Cust. 
App. 176—17 C.J. P‘ 544 note, 24 [a] 
(7). 

(2) As general rule, heading of 
tariff provision is taken as indicative 
of meaning, nothing to contrary ap¬ 
pearing.—Robinson & Co. v. U. S., 
14 Ct.Cust.App. 209—U. S. v. Ameri¬ 
can Shipping Co., 13 Ct.Cust.App. 346. 

(3) So a section of tariff provi¬ 
sion headed "Unclaimed Goods" 
was held not intended to apply to 
goods having known owner, paying 


expenses.—Robinson & Co. v. U. S., 
supra. 

(4) However, title of schedule of 
paragraph in tariff act should not be 
given controlling effect to limit 
schedule, where congress has indicat¬ 
ed contrary purpose.—Universal Mer¬ 
cantile Co. V. U. S., 18 C.C.P.A. (Cus¬ 
toms) 441. 

72. U.S.—U. S. V. International 
Trading Co., 15 Ct.Cust.App. 348. 
Apparently oonflicting* portions 

should be harmonized if possible.— 
Beaver Products Co. v. U. S., 17 C.C. 
P.A. (Customs) 434. 

73. U.S.—G. S. Nicholas & Co. v. U. 

S., 39 S.Ct. 218, 249 U.S. 34, 63 L. 
Ed. 461, affirming Nicholas & Co. 
V. U, S., 7 Ct.Cust.App. 97—S. H. 
Kress & Co. v. U. S., 22 C.C.P.A. 
(Customs) 421—U. S. v. Maier, 21 
C.C.P.A. (Customs) 41—^U. S. v. 
Bell & Howell. 19 C.C.P.A. (Cus¬ 
toms) 151—M. H. Pulaski Co. v. U. 

S., 6 Ct.Cust.App. 291, reversed on 
other grounds U. S. v. M. H. Pu¬ 
laski Co., 37 S.Ct. 346, 243 U.S. 97, 
61 L.Ed. 617—Shallus v. U. S., 1 Ct. 
Cust.App. 456. 

Fro'Tisions relative to assessment 
of duty must be construed together 
and every part effectuated.—Ciba Co. 
V, U. S., 14 Ct.Cust.App. 309. 
Exceptions to paragraph 

Where a paragraph of an act 
names the paragraphs excepted from 
its provisions, no other paragraphs 
applicable to the goods involved can 
be excepted.—Glemby’s Sons Co. v. 
U. S., 15 Ct.Cust.App. 420. 

74. U.S.—U. S. V. Bell & Howell 
Co.. 19 C.C.P.A. (Customs) 151. 

75- U.S.—^Erskine v. U. S., C.C.A. 
Cal., 84 F.2d 690, rehearing denied 
84 P.2d 880—^Downing & Co. v. U. 

S., 12 Ct.Cust.App. 451—^U^ S. v. 
Aki Co., 12 Ct.Gust.App. 415—^Von 
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I Bremen, Asche & Co. v. U. S., 12 
Ct.Cust.App. 407. 

I 17 C.J. p 544 note 25. 

It is a "well-established rule that 
the importers should prevail if the 
case in all other respects stands at 
an even balance.*'—U. S. v. Amerman 
& Patterson, 9 Ct.Cust.App. 244, 247. 

76. U.S.—Shallus v. U. S., Md., 162 
P. 653, 89 C.C.A. 445—Casazza tS: 
Bro. V. U. S., 13 Ct.Cust.App. 627. 

77. U.S.—The Przemysl, D.C.La., 23 

P.2d 336—^Doughten Seed Co. v. U. 
S., 24 C.C.P.A.(Customs) 258— 

U. S. V. J. M. Lehman Co., 22 C.C. 
P.A. (Customs) 106. 

78. U.S.—Shallus v. U. S., Md., 162 
P. 653, 89 C.C.A. 445. 

17 C.J. p 544 note 27. 

79. U.S.—Lawrence v. Allen, NT., 

7 How. 785, 12 L.Ed. 914. 

17 C.J. p 544 note 28. 

80. U.S.—U. S. V. Basket Import¬ 
ing Co., 15 Ct.Cust.App. 161. 

81. U.S.—^U. S. V. Stone & Downer 
Co., 47 S.Ct. 616, 274 U.S. 225, 71 
L.Ed. 1013, modifying 12 Ct.Cust. 
App, 557, certiorari granted 46 S. 
Ct. 20, 269 U.S. 542, 70 L.Ed. 402. 

17 C.J. P 545 note 29. 

82. U.S.—U. S. V. O. M. Baxter, Inc. 
16 Ct.Cust.App. 257—U. S. v. Field 
& Co., 15 Ct.Cust.App. 254. 

17 C.J. p 544 note 28 [cR 

83. U.S.—U. S. V. Field & Co., 15 Ct. 
Cust.App. 254. 

Philippine.—Proehlich & Kuttner v. 
Insular Collector of Customs, 18 
Philippine 461. 

17 C.J. p 544 note 28 [d] (1). 

84. U.S.—U. S. v. Snow's U. S. 
Sample Express Co., 6 Ct.Cust.App. 
120 . 

85. U.S.—U. S. V. American Ship¬ 
ping Co., 13 Ct. Cust.App. 346. 
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er than scientific, meanings.It has been said that 
tariff laws are couched in the language of com¬ 
merce, or of men engaged therein,and that they 
should be interpreted according to the understand¬ 
ing of men so engaged.®^ The common meaning 
of a term or word used in a tariff provision is a 
matter to be determined by the court having it un¬ 
der consideration.S9 A particular term may have 
varying meanings according to its use and con¬ 
text.®^ 

Laws to prevent fraud upon the revenue, although 
they may impose penalties or forfeitures, are not 
to be construed, like penal laws generally, strictly 
in favor of defendant, but are to be fairly and rea¬ 
sonably construed so as to carry out the infention 
of the legislature.91 


25 C.J.S- 

§ 20 , Trade with Island Possessions and 
Canal Zone 

The Puerto Rico legislature has no power, except 
with the consent of Congress, to tax goods from United 
States ports. The act of congress of August 20, 1935, 
ratified and legalized the imposition of duties, under a 
resolution of the Puerto Rico legislature, on foreign- 
grown coffee imported into Puerto Rico from continental 
United States. 

Decisions under earlier statutes making articles 
coming into the United States from the Philippines 
dutiable at the regular rates unless produced in the 
Philippines and shipped directly to the United 
States, and subjecting shipments from the United 
States into the Philippines to like requirements,^^ 
are treated in the notes. 
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86. XJ.S.—Central Commercial Co. v. 
U. S., 11 Ct.Cust.App. 131. 

17 C.J. p 547 note 50 [c]. 

87. XT.S.—Bakelite Corporation v. V. 
S., 16 Ct.Cust.App. 378—U. S. v. 
Stone & Downer Co., 12 Ct.Cust 
App. 557, certiorari granted 46 S. 
Ct. 20, 269 XJ.S. 542, 70 L.Ed. 402, 
modified on other grounds 47 S.Ct. 
616, 274 U.S. 225, 71 L.Ed. 1013— 
Stone & Downer Co. v. IT. S., 12 Ct. 
Gust.App. 62—Meyer & Lange v. 

U. S., 6 Ct.Cust.App. 181. 
Commercial designation differing 

from ordinary meaning see infra § 
24. 

“Tariff laws are addressed to the 
trade."—^U. S. v. Telfeyan & Co., 14 
CtCustApp. 128, 131. 

88. XJ.S.—Central Warehouse Co. v.! 
XJ. S., 12 Ct.Cust.App. 563—XJ. S.' 

V. Davies Co., 11 Ct.Cust App. 392. j 
Commercial designation differing 

from ordinary meaning see infra § 
24. 

89. XJ.S.—XJ. S. V. John B. Stetson 
Co., 21 C.C.P. A. (Customs) 3. 

Mod© of deternaination. 

(1) The court may rely on its own 
understanding of the term or word 
used, or it may assist its own un¬ 
derstanding by reference to scientific 
authorities, the testimony of wit¬ 
nesses, or by such other means 
as may be available; if testimony 
be offered, it is advisory only and 
has no binding effect on the court.— 
XJ. S. V. John B. Stetson Co., supra. 

(2) It may also use definitions giv¬ 
en by lexicographers.—D. S. v. John 
B. Stetson Co., supra—^Hampton, Jr., 
& Co. V. XJ. S., 12 Ct.Cust.App. 490, 
582. 

(3) While opinions of witnesses 
as to the common meaning to be at¬ 
tached to a word are proper to be 
considered, and in some cases are 
given much weight, the usual rule is 
to consult standard lexicographers 
to determine the common meaning of 


statutory words.—^XJ. S. v. Crosse & 
Blackwell, 2‘2 C.C.P.A. (Customs) 214. 

(4) Whether or not a given term 
in a tariff statute is used in an am¬ 
biguous manner must be determined 
not from the literal meaning of the 
term, but from the connection in 
which it is used, and a consideration 
of the, entire statute in which the 
term is found.—Charles Hardy, Inc., 
V. XJ. S., 21 C.C.P.A.(Customs) 173. 

(5) In determining the meaning of 
a word, which meaning depends up¬ 
on its use, the law is that proof of 
that use is confined to the time prior 
to and on the date of the passage of 
the act in which the term is used.— 
U. S. V. P. W. Myers & Co., 24 C.C. 
P.A. (Customs) 464, certiorari denied 
P. W. Myers & Co. v. V. S., 58 S.Ct. 
33, 302 U.S. 714, 83 L.Ed. 552. 

(6) The meaning to be given to a 
descriptive word or words used in a 
tariff act is the meaning which it 
or they had at the time of its en¬ 
actment.—Goldsmith’s Sons v. U. S., ‘ 
13 Ct.Cust.App. 69. 

“Commercial sense” means not 
merely the sense among merchants, 
but among buyers and sellers gener¬ 
ally in the domestic trade.—U. S. v. 
Breed, C.C.Mass., 24 P.Cas,No.l4,638, 
1 Sumn. 169, 164. 

“Comprising” 

The common meaning of the word 
"comprising," as used in the Sum¬ 
mary of 7?ariff Information, 1921, be¬ 
fore congress, at the time of the 
enactment of the paragraph, and of 
the word "comprising" as used in the 
paragraph, is, broadly speaking, the 
same as the word "including."—U. 
S. V. Bobbs-Merrill Co., 19 C.C.P.A. 
(Customs) 141. 

“Merchandise” 

While "merchandise" is generally 
defined in the Tariff Act of 1922, as 
meaning "goods, wares, and chattels 
of every description," its meaning, 
"as actually used in the Act . , , 
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is often restricted to what may be 
regarded as merchandise in a com¬ 
mercial sense, to the exclusion of 
‘baggage’ ‘personal effects,' and/ar¬ 
ticles of personal adornment.”’—u. 
S. V. Mattio, C.C.A.Cal., 17 P.2d 879, 
880. 

“Mountings” 

The term "mountings" in its com¬ 
mon acceptation, may mean, depend¬ 
ing on the intention of congress, 
that which serves as a mount or a 
support for an article; or it may 
include accessories, adjuncts, and 
equipment by means of which an ar¬ 
ticle is prepared or equipped for use, 
or set off to an advantage.—U. S. v. 
Bell & Howell Co., 19 C.C.P.A.(Cus¬ 
toms) 151. 

“Prepared” 

Word "prepared" in tariff sense 
means that commodity has been so 
processed as to be advanced in con¬ 
dition and made more valuable for 
intended use.—Stone & Downer Co. v. 
U. S., 17 aC.P.A. (Customs) 34. 

90. U.S.—Procter & Gamble Mfg. Co. 
V. U. S., 19 C.C.P.A.(Customs) 415. 

91. U.S.—U. S. V. Batre, C.C.A.Ariz., 
69 P.2d 673—The Vince.s, D.C.S.C., 
20 P.2d 164. affirmed, C.C.A., Gil- 
1am V. U. S,, 27 P,2d 296, certiorari 
denied 49 S.Ct. 32, 278 U.S. 635, 73 
L.Ed. 652. 

17 C.J. p 644 note 26 [a] (3). 

92. Direct shipment 

(1) What constitutes a direct ship¬ 
ment of goods from the Philippine 
Islands,—U. S. v.*United Cigar Stores 
Co., 1 Ct.Cust.App. 450. 

(2) Shipment from Philippines via 
Hongkong, without intent to delay 
shipment at the latter port, is a 
direct shipment.^—lihodes v. U. S., 
2 CtCustApp. 100. 

93. Decisions summarized 

(1> Classifications under Philip¬ 
pine customs tariffs; classification 
relating to wool.—Gsell v. Insular 
Collector of Customs, 24 Philippine 
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The legislature of Puerto Rico has no power, ex¬ 
cept with the consent of congress, to lay a tax upon 
goods arriving from ports of the United Sta.tesM 
An act of congress (Joint Resolution of August 20, 
1935, 19 U.S.C.A. § 1319 a), amendatory of a prior 
act (Act June 18, 1934, 48 U.S.St, at L. p 1017) 
which ratified a resolution of the Puerto Rico leg¬ 
islature imposing a duty on coffee, was held to rati¬ 
fy and legalize the prior imposition of import du¬ 
ties on foreign-grown coffee imported into Puerto 
Rico from continental United States.^^ 

Other decisions relating to trade with island pos¬ 
sessions see supra §§ 3, 4. 

§ 21. Importation within Meaning of Cus¬ 
toms Laws 

The meaning of the terms ‘fimport,^^ '‘imported,^’ 
and '‘importation,” as involved in the application of 
the customs laws, is considered in § 4 supra. 

§ 22. Accrual of Right to Duties 

Customs duty attaches when goods are brought with¬ 
in customs Jurisdiction with intention to unlade; duty 
attaches to imports immediately upon their arrival within 
the limits of our ports. 

Customs duty attaches when goods are "import¬ 
ed/’^® or when they are brought within customs ju¬ 
risdiction^ 7 with intention to unlade,the general 


principle of law being that duty attaches to imports 
immediately upon their arrival within the limits of 
our ports,regardless of any destruction that may 
occur after arrival,^ but not while the goods are 
still at sea, although they may have reached Ameri¬ 
can waters and have come within the limits of a col¬ 
lection district.^ 

§ 23. Classification of Goods 

Every intendment must be presumed in favor of the 
collector's classification. Designation of an article by 
specific name determines its classification, as against 
general terms; and an article wili be classified as falling 
within the provision which most specifically refers to it; 
but these rules do not apply where a legislative intent 
to the contrary is manifest. Goods unknown to com¬ 
merce at the time of the passage of an act are subject 
to it if within a class contemplated by the act. 

Every intendment, it has been said, must be pre¬ 
sumed in favor of the collector’s classification, 
and the burden of overcoming it rests upon the im¬ 
porter.'^ It has been said that the lines between dif¬ 
ferent articles enumerated in a tariff law are some¬ 
times very nicely drawn,^ and that a trifling amount 
of labor is often sufficient to change the nature of 
an article and determine its classification.® 

The imposition of a duty upon an article by a spe¬ 
cific name (that is, by eo nomine designation) or 
by a restrictive provision, the language of which 
will apply only to articles of a special class or kind, 


369, error dismissed 36 S.Ct. 39, 2391 

U. S. 93, 60 KEd. 163. ! 

(2) Exemption of articles the 

growth, product, or manufacture of 
the United States and its posses¬ 
sions.—Castle v- McCoy, 21 Philip-1 
pine 300. I 

(3) Power of president to impose 
customs duties.—Government v. 
Standard Oil Co., 20 Philippine 30. 

(4) Ratification by congress of 
act of president or of military au¬ 
thorities in imposing customs du¬ 
ties.—Government v. Standard Oil 
Co., supra. 

(5) Articles manufactured in bond 
under the United States tariif law 
are not entitled to free entry under 
the Philippine tariff law.—Uy Chaco 

V. Insular Collector of Customs, 24 
Philippine 648. 

94. U.S.—Porto Rico Brokerage Co. 
V. U. S., C.C.P.A., 76 F.2d 605, af¬ 
firming 71 P.2d 469, and reversed 
on other grounds 80 F.2d 521, cer¬ 
tiorari denied 56 S.Ct, 936, 298 U.S. 
671, 80 lu.Ed. 1394. 

95. U.S.—Miranda v. People of 
Puerto Rico, C.C.A., 101 F.2d 26— 
Porto Rico Brokerage Co. v. U. S., 
80 F.2d 521. reversing 76 F.2d 605, 
affirming 71 F.2d 469, certiorari de¬ 
nied 56 S.Ct. 936, 298 U.S. 671, 80 
L.Ed. 1394. 


The act was an interpretive one, 
as well as an act of ratification; it 
made clear that the articles on which 
import duties were intended by Con¬ 
gress to be imposed in its prior res¬ 
olutions included “coffee brought in¬ 
to Puerto Rico from any state, ter¬ 
ritory, district or possession of the 
United States.”—Miranda v. People 
of Puerto Rico, C.C.A.Puerto Rico, 
101 F,2d 26, 28. 

96. U.S.—Mills & Gibb Corporation 
V. U. S., 13 Ct.Cust.App. 72. 

“Imports” see supra § 4. 

Animals bom after mothers’ entry 
Fox pups, born more than fifty- 
two days (the gestation period) after 
importation of their mothers, and 
while the latter were in custody of 
the customs authorities after seizure 
for fraudulent entry, held not sub¬ 
ject to duty as “live animals.”—U. 
S. V. 24 Live Silver Black Foxes, D. 
C.Wash., 1 F.2d 933. 

97. U.S.—U. S. V. Judson Freight 

Forwarding Co., D.C.N.T., 9 F. 

Supp. 256. 

90. U.S.—^McKesson & Robbins v. U. 

S., 13 Ct.Cust.App. 124. 

99. U.S.—The Squanto, C.C.A.N.Y., 
13 F.2d 548, certiorari denied Co¬ 
lonial Transp. Co. v, U. S., 47 S. 
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Ct. 238, 273 U.S. 727, 71 L.Ed. 
861, 

17 C.J. p 543 notes 18, 20. 

1. U.S.—^Agency Canadian Car & 
Foundry Co. v. U. S., 11 Ct.Cust. 
App. 19^—^Agency Canadian Car & 
Foundry Co. v. U. S., 10 Ct.Cust 
App. 172—U. S. V. Shallus, 2 Ct. 
Cust.App. 332. 

2. U.S.—U. S. V. Edwin S. Plart- 
well Lumber .Co., Ill., 142 F. 432, 

73 C.C.A. 548, certiorari denied 
26 S.Ct. 760, 201 U.S. 644, 50 L.Ed. 
903. 

17 C.J. p 544 note 21. 

3. U.S.—Pacific Guano & Fertilizer 
Co. V. U. S., 15 Ct.Cust.App. 218. 

4. U.S.—Henry Poliak, Inc., v. U. 

S., 19 C.C.P.A.(Customs) 215. 

The intention of the importer 
prior to, and at the time of, the im¬ 
portation of the merchandise in ques¬ 
tion is not controlling in fixing the 
tariff status thereof.—Columbia 
Phonograph Co. v. U. S., 24 C.C.P.A. 
(Customs) 123—Loewenstein v. U. 

S., 22 C.C.P.A. (Customs) 433. 

5. U.S.—Saltonstall v. Wiebusch, '* 
Mass., 156 U.S. 601, 15 S.Ct. 476, 
39 L.Ed. 549. 

6. U.S.—Saltonstall v. Wiebusch, su¬ 
pra—Knauth V. U. S., 1 CtCust. 
App. 422. 
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will determine its classification, although elsewhere 
in the act general terms which otherwise might have 
embraced such article are used.'^ This rule applies 
even though the effect would be to reduce the duty,^ 
or to exempt the article from duty altogether 
but it does not apply where a legislative intent to 
the contrary is clearly manifested,which may be 
done by the use of comprehensive words,^i such as 
in a provision imposing countervailing dutiesT^ 
The rule of relative specificity, according to which 
an article will be classified as falling within the 
provision which most specifically describes or refers 
to it, likewise is applied solely to determine the leg¬ 
islative intent, and yields to such intent as is oth¬ 
erwise apparent.il Where a general class of arti¬ 
cles is named without specifying each article coming 
within the class, each of such articles is regarded 
as enumerated as clearly as though the proper name 
of each had been given ;15 and under some circum¬ 
stances language describing a class may be more 
specific than that containing a designation eo nom¬ 
ine and will control the classification.!^ Where a 


general tariff provision prescribes an additional duty 
capable of application to all of several articles enu¬ 
merated in another provision, it should be applied 
to all, even though it may operate unequally.i'^ 

Future application of tariff acts. The fact that 
certain goods never had been manufactured, or that 
certain articles were unknown to commerce, or 
were but little availed of, at the time of the passage 
of the act, will not exempt them from its operation 
if they clearly fa-ll within a class contemplated by 
the statute ;12 the provisions in a tariff act are de¬ 
signed for the future as well as for the present, and 
cover all importations which the definitions fit.i^ 

A ''part'" of an article, as the term is used in 
classification provisions, is something necessary to 
its completion; an integral, constituent, or com¬ 
ponent part, without which the article could not 
function as such.^o 

"Not otherwise provided for;*" "not specially pro¬ 
vided for."" The phrase ‘hiot specially provided for” 
in a classification provision does not lessen the 


7. U.S.—U. S. V. Wm. Cooper & Nep¬ 
hews, 22 C.C.P.A. (Customs) 31— 
Burr & Hardwick v. U. S., 9 Ct. 
Cust.App. 71. 

17 C.J. p 545 note 37. 

Meaningf as of date of act 

The common meaning- of an eo 
nomine designation must be deter¬ 
mined as of the date of the Tariff 
Act involved.—^U. S. v. Belgam Cor¬ 
poration, 22 C.C.P.A.(Customs)- 402. 

Parts of an article are not includ¬ 
ed within an eo nomine designation 
of an article itself.—Murphy & Co. v. 
V. S., 13 Ct.Cust.App, 256. 

“Paper stock” held an eo nomine 
designation,—U. S. v. Belgam Corpo¬ 
ration, 22 C.C.P.A. (Customs) 402. 

8. U.S.—^Arthur v. Rheims, N.T., 96 
U.S. 143, 24 L.Ed. 813. 

j 

9. U.S.—Tong Duck Chung v. Kelly, 
C.C.Or., 24 F.Cas.No.14,093. 

10. U.S.-—U. S. V. Wm. Cooper & 

Nephews, 22 C.C.P.A.(Customs) 311 
—Burr & Hardwick v. U. S., 9 
Ct.Cust.App. 71. I 

17 C.J. p 545 note 40. 

•Classification by use prevailing over 
eo nomine designation see infra § 
27. 

All forms of article 

Rule that eo nomine designation 
includes article named in all condi¬ 
tions and forms is rule of construc¬ 
tion yielding to expressed contrary 
intent.—U. S. v. Sheldon & Co., 14 
Ct.Cust.App. 228—Smillie & Co. v. 
U. S., 11 CtCust.App. 199. 

11. U.S.—Smith V. U. S., 5 CtCust. 

App. 40—Knauth v. U. S,, 1 Ct. 
Cust.App. 334. 1 


12. U.S.—Sonneborn v. U. S., 1 Ct. 
Cust.App. 443. 

17 C.J. p 546 note 42. 

Countervailing duties generally see 
supra § 9. 

13. U.S,—U. S. V. Wm. Cooper & 
• Nephews, 22 C.C.P.A.(Customs) 31. 

14. U.S.—U. S. V. B. De Grandmont, 
Inc., 21 C.C.P.A. (Customs) 17— 
U. S. V. Clay Adams Co., 20 C.C.P. 
A.(Customs) 285. 

15. U.S.—^U. S. V. Sears, Roebuck 
& Co., 20 C.C.P.A. (Customs) 295, 
certiorari denied Sears Roebuck & 
Co. V. U. S., 54 S.Ct. 51, 290 U.S. 
633, 78 D.Ed. 551. 

“Specified "by uame” 

Plowever, to name a general class 
is not to specify an article by name 
within the meaning of a proviso 
that “no article specified by name in 
Title I shall be free of duty under 
this paragraph."—U. S. v. Perry, 25 
C.C.P.A.(Customs) 282, 284. 

16. U.S.—Brennan v. U. S., Mass., 
136 F. 743, 69 G.C.A. 395, reversing, 
C.C., 129 F. 837—Smith v. U. S., 5 
Ct.Cust.App. 40. 

17. U.S.—U. S. V. Nash, N.Y., 158 
F. 401, 85 C.C.A. 511, reversing, C. 
C., 152 F. 573. 

18. U.S.—U. S. v. L. A. Salomon & 
Bro., 22 C.C.P.A.(Customs) 490— 
Chicago Mica Co. v. U. S., 21 C.C. 
P.A. (Customs) 401, 

17 C.J. p 546 note 48. 

Catch-all provisions of Tariff Act 
are intended to cover goods not 
known to commerce on date act was 
passed.—U. S. v. Marshall Field & 
Co., 18 C.C.P.A. (Customs) 403. 
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Iiiteral description not followed 
However, an article entirely new, 
entering commerce after the passage 
of a tariff act, is not necessarily to 
be classified in a paragraph simply 
because, in a literal sense, it may 
be described therein; other consid¬ 
erations are proper, and articles 
differing greatly in material, tex¬ 
ture, and use from the articles ad¬ 
mittedly involved in a particular par¬ 
agraph and not competing in any 
way with other articles mentioned 
therein, are not classifiable thereun¬ 
der.—Gimbel Bros. v. U. S., 22 C. 
C.P. A. (Customs) 146. 

19. U.S.—Klots V. U. S., N.Y., 139 
F. 606, 71 C.C.A. 590, affirming. C. 
C., 133 F. 808—U. S. v. L. A. Salo¬ 
mon & Bro., 22 C.C.P.A.(Customs) 
490—Gimbel Bros. v. U. S., 22 C.C. 
P.A. (Customs) 146—Chicago Mica 
Co. V. U. S., 21 C.C.P.A.(Customs) 
401. 

20. U.S.—U. S. v. Willoughby Ca¬ 
mera Stores, 21 C.C.P.A.(Customs) 
322, certiorari denied Willoughby 
Camera Stores v. U. S., 54 S.Ct. 
773, 292 U.S. 640, 78 D.Ed. 1492— 
U. S. V. G. Gennert, Inc., 18 C.C.P. 
A.(Customs) 453—U. S. v. Ameri¬ 
can Steel & (:Jopper Plate Co., 14 
Ct.Cust.App. 139. 

“The mere -use, essential or oth¬ 
erwise, of one article, complete in 
itself, in connection with another ar¬ 
ticle, complete in itself . . . 

[does not make] either a part of the 
other."—U. S. v. Willoughby Camera 
Stores, 21 C.C.P.A. (Customs) 322, 
326, certiorari denied Willoughby 
Camera Stores v. U. S., 54 S.Ct. 773, 
292 U.S. 640, 78 D.Ed. 1492, 
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specificity of the language which it modifies and 
the addition of that phrase, or of the phrase *‘not 
otherwise provided for,” to a specific designation 
does not necessarily show an intent to exclude from 
the specific classification.^^ When two competing 
paragraphs contain the words ‘'not specially pro¬ 
vided for,” the phrase has no effect on their rela¬ 
tive specificity,^^ and is disregarded.^^ On the oth¬ 
er hand, where that phrase, or “not otherwise pro¬ 
vided for,” is contained in one paragraph, but not 
in another, goods falling within both are relegated 
to the latter paragraph but this rule applies only 
where the goods are equally included within both 
paragraphs, or, in other words, where the two par¬ 
agraphs apply to the goods with equal specificity.^^ 
A provision, in a paragraph, that the rates provided 
for therein shall apply to articles enumerated or 
described, whether or not more specifically provid¬ 
ed for elsewhere in the act, has been held not lim¬ 
ited by the clause “not specially provided for,” also 
contained in the paragraph.27 

Competing paragraphs. Where two paragraphs 
compete for the classification of an article, their lo¬ 
cation in the tariff act may be of importance in as¬ 
certaining the legislative intent ^nd, in a con¬ 
test between paragraphs imposing different rates of 
duties, a consideration of the extent to which the 


merchandise is to be processed in this country is 
pertinent.^^ Competition as affected by the pres¬ 
ence or absence of the phrase “not otherwise pro¬ 
vided for,” or “not specially provided for” is con¬ 
sidered in a preceding part of this section; and the 
applicability of two or more rates is considered in 
§ 150 infra. 

§ 24. - Commercial Designation Differing 

from Ordinary Meaning 

Where the commercial and ordinary meanings of the 
name of an article differed at the time of the passage of 
a customs act, congress is regarded as having used the 
name In the commercial sense, unless it appears by the 
act that the ordinary meaning was intended. However, 
terms in tariff acts are presumed to have the same mean¬ 
ing in commerce as In ordinary use, so that a party as¬ 
serting a commercial, as differing from the ordinary, 
meaning, has the burden of showing, by evidence, a com¬ 
mercial usage which was definite, uniform, and general. 

It is a rule generally recognized that congress in 
enumerating articles in a customs act refers to them 
by the names by which they are generally known 
commercially in our markets at the time of the pas¬ 
sage of the act, rather than using names in their 
ordinary meaning among the people, if dilferent,^^ 
unless it appears by the act that the common mean¬ 
ing was intended,or unless the article designated 

has, by the general usage of the trade to which it 

/ 


21. U.S.—tJ. S. V. Draeger Shipping 

Co., 13 Ct.Cust.App. 265—Lehn & 
Fink V. U. S., 12 Ct.Cust.App. 359 
—U. S. V. Meyer Lange, 8 Ct. 
Cust.App. 27. , 

22. U.S.—XT. S. v. Schwarz, C.C.Pa., 
140 F. 302, affirmed 140 F. 989, 71 
C.C.A, 4-01. 

17 C.J. p 546 note 43. 

23. U.S.—U. S. V. Richardson, 13 Ct. 
Cust.App. 280. 

17 C.J. 546 note 43 [a] (7), (8). 

24. U.S.—U. S. V. Perry, 25 C.C.P.A. 
(Customs) 282—U. S. v. Lo Curto 
& Funk, 17 C.C.P.A. (Customs) 19. 

25. U.S.—Drakenfeld & Co. v. U. S., 
9 Ct.Cust.App, 124. 

17 C.J. p 546 note 43 [a] (3)-(5). 

26. U.S.—Comstock & Theakston v. 

U. S., 12 Ct.Cust.App. 502-*—U. S. 

V. European Watch & Clock Co., 

11 Ct.Cust.App. 363—^Altman & Co. 
V. U. S., 11 Ct.Cust.App. 102, af¬ 

firmed 11 Ct.Cust.App. 174—Drak¬ 
enfeld & Co. V. U. S., 9 Ct.Cust. 
App. 124—Calhoun, Robbins & Co. 
V. U. S., 8 Ct.Cust.App. 360. 

27. U.S.—S. H. Kress & Co. v. U. 

S., 22 C,C.P.A.(Customs) 421. 

28. U.S.—U. S. y. J. Schultz & Co., 
20 C.C.P.A. (Customs) 129. 

29. U.S.—U. S. V. Bayersdorfer & 
Co., 12 Ct.Cust.App. 377. 

30. U.S.—Robertson v. Salomon, K. 
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Y., 9 S.Ct. 559, 130 U.S. 412, 32 L. 
Ed. 995—^Neuman & Schwiers Co. 
V. U. S., 24 C.C.P.A.(Customs) 127 
—U. S. V. Galef, 18 C.C.P.A. (Cus¬ 
toms) 180—U. S. V. Telfeyan & 
Co-., 14 Ct.Cust.App. 128—^Wana- 

maker v. U. S., 13 Ct.Cust.App. 93 
—Tower & Sons v. U. S., 11 Ct. 
Cust.App. 157. 

17 C.J. p 547 note 50. 

Descriptive as well as denomina¬ 
tive, or eo nomine, terms are within 
the rule.—^American Mail Line v. U. 

S., 24 C.C.P.A.(Customs) 70—1. Shal¬ 
om & Co. V. U. S., 22 C.C.P.A.(Cus¬ 
toms) 85—La Manna, Azema & Far- 
nan v. U. S., 14 Ct.Cust.App. 289— 
Central Warehouse Co. v. U. S., 12 
Ct.Cust.App. 663—^American Express 
Co. V. U. S., 10 Ct.Cust,App. 275— 
17 C.J. p 547 note 50 [b] 

The scientific name does not con¬ 
trol in tariff classifications, where 
there is an applicable common 
nomenclature.—Bakelite Corporation 
V. U. S., 16 Ct.Cust.App. 378—Meyer 
& Lange v. U. S., 6 Ct.Cust-App. 181 
—17 C.J. p 547 note 50 [c]. 

Biile restricted to salable goods; 
“repairs” 

No authority is found where the 
rule of commercial designation ha^ 
been applied to other than goods, 
wares, and merchandise the subject 
of purchase and sale in the markets 
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of this country; the term ‘"repairs" 
is not subject to proof of commercial 
designation.—American Mail Line v. 
U. S., 24 C.C.P.A. (Customs) 70. 
Commercial group name 
A group of articles may be known 
commercially by a term which in¬ 
cludes them all.—Drew v. Grinnell 
N.T., 6 S.Ct. 117, 115 U.S. 477, 29 L. 
Ed. 453—17 aj. p 547 note 50 [d]. 

31. U.S.—Brecht Corp. v. U. S., 25 C. 

C.P. A. (Customs) 9—^Neuman & 

Schwiers Co. v. U. S., 24 C.C.P.A. 
(Customs) 127—^American Mail 

Line v. U. S., 24 C.C.P A.(Customs) 
70—U. S. Y. Sheep Shearers Mdse. 
& Comm. Co., 23 C.C.P.A. (Cus¬ 
toms) 146— I. Shalom & Co. v. U. 

S., 22 C.C.P.A.(Customs) 85—U. S. 
V. Galef, 18 C.C.P.A.(Customs) 180 
—U. S. V. Stone & Downer Co., 16 
Ct.Cust.App. 82—Tower Sons v- 

U. S., 11 Ct.Cust.App. 261 —^Ameri¬ 
can Express Co. v. U. S., 10 Ct. 
Cust.App. 275. 

17 C.J. p 547 note 51. 

TTse of words “commonly known 
as” excludes the commercial meaning 
where commercial and common desig¬ 
nations do not coincide.—U. S. v. 
Stone & Downer Co., 47 S.Ct. 616, 274 
U.S. 225, 71 L.Ed. 1013, modifying 
12 Ct.Cust.App. 557, certiorari grant¬ 
ed 46 S.Ct. 20, 269 U.S. 542, 70 L.Ed. 
402 —Stone & Downer Co. v. U. S., 
12 Ct.Cust.Ajpp. 62. 
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appertains, a special or restricted meaning,or 
has been so altered or adapted to special purposes 
as to come under a special commercial designation.^^ 
It is necessary, however, that the commercial mean¬ 
ing, to prevail over the common one, be shown to 
be the result of established usage which was defi¬ 
nite, uniform, and general,and not partial, local, 
or personal,at and before the time of the pas¬ 
sage of the act;^® the meaning at that time must 
prevail,^^ and hence the commercial designation 
since the passage of the act must not be consid¬ 
ered;^^ but such designation in use at the time 


the statute was enacted reaches out and embraces 
subsequent importations.^9 

The question of commercial meaning or designa¬ 
tion is one of fact,40 and such meaning must be es¬ 
tablished by evidence,the burden of proof being 
on the party asserting since terms employed 

in tariff acts are presumed, in the absence of con¬ 
trary evidence, to have the same meaning in com-^ 
merce as in ordinary use.^^» Evidence is admissible 
to show that a term used in the statute has a com¬ 
mercial meaning different from its ordinary signifi¬ 
cation,^^ and to show what articles such meaning 


32. U.S.—Hedden v. Bichard, N.Y., 
13 S.Ct. 891, 149 U.S, 346, 37 L.Ed. 
763. 

17 C.J. p 547 note 52. 

33. U.S.—McLeod v. U. S., C.C.N.Y., 
75 F. 927. 

17 C.J. p 547 note 53. 

34. U.S.—Neuman & Schwiers Co. v. 
U. S., 24 C.C.P.A.(Customs) 127-— 
Brenner v. U. S., 23 C.C.P.A.(Cus¬ 
toms) 190—U. S. V, H. Zuckerman 
Shoe Mfg. Co., 18 C.C.P.A. (Cus¬ 
toms) 248—U. S. V. M. J. Bran- 
denstein & Co., 17 C.C.P.A. (Cus¬ 
toms) 480—E. E. Kelly &, Co. v. 
U. S., 17 C.C.P.A.(Customs) 30— 
Glemby's Sons Co. v. U. S., 15 Ct. 
Cust.App. 420—Smillie & Co. v. U. 
S., 12 Ct.Cust.App. 365—Tower & 
Sons v. U. S., 11 Ct.Cust.App. 157 
—U. S. V. Field & Co., 10 Ct.Cust. 
App, 183. 

17 CJ. p 547 note 64. 

‘"'ghe rule of commercial desigr- 
na/(iion was never intended, as ha-s 
b^en often said, to apply to cases 
where some portion of the trade use 
a certain trade practice or nomen¬ 
clature, but ,was intended to ap¬ 
ply to cases where the trade desiff- 
nation is so universal and well un¬ 
derstood that the Congress, and all 
the trade, are supposed to have been 
fully acauainted with the practice 
at the time the law was enacted. 
There was never any other reason 
for the rule."—Jas. Akeroyd & Co. v. 
U. S., 15 Ct.CustApp, 440, 443. 

Testimony as to witness* own prac¬ 
tice is insufficient.—Berbecker v. 
Robertson, N.Y., 14 S.Ct. 690, 152 U. 
S. 373, 38 L.Ed. 484. 

35. U.S.—U. S, V. M. J. Branden- 
stem & Co., 17 C.C.P.A. (Customs) 
480—E. E. Kelly & Co. v. U. S., 
17 C.C.P.A. (Customs) 30—Smillie 
& Co. V. U. S., 12 Ct.Cust.App. 365 
—Tower & Sons v. U. S., 11 Ct. 
Cust.App. 261 —U. S. V. Field 
Co., 10 Ct.Cust.App. 183. 

17 C.J. p 547 note 54. 

Chief use of merchandise in one 
trade is not sufficient to show com¬ 
mercial designation, where it does 
not appear that the merchandise is 
known by the same designation in 


’ the other trades in which it is used. 
-—U. S. V. H. Zuckerman Shoe Mfg. 
Co., IS C.C.P.A,(Customs) 248. 

36. U.S'.—^Johnson v. U. S., N.Y., 166 

F. 728, 92 C.C.A. 418, affirming, C. 
C., 159 F. 189, and certiorari de¬ 
nied 29 S.Ct 694, 214 U.S. 511, 53 
L.Ed. 1062—U. S. V. Julius Wile 
Sons & Co., 22 C.C.P.A. (Customs) 
267—Jas. Akeroyd & Co. v. U. S., 
16 CtCustApp. 440—U. S. v. 

Schneider Bros. & Co., 15 Ct.Cust. 
App. 16—^Wanamaker v. U. S., 13 
pt.Cust.App. 93—Smillie & Co. v. 
U. S., 12 CtCustApp. 365. 

17 C.J. p 547 note 60, p 548 note 57. 

37. U.S.—Auftmordt v. U. S., 7 Ct. 
Cust.App. 56. 

38- U.S.—Alfred H. Smith Co. v. U. 
S., C.C.N.Y., 143 F. 691. affirmed 
149 F. 1023, 79 C.C.A. 631. 

17 C.J. p 548 note 57. 

39- U.S.—U. S. V. Georgia Pulp & 
Paper Mfg. Co., 3 CtCustApp. 410. 

17 C.J. p 548 note 58. 

40. U.S.—Tower & Sons v. U. S., 11 
CtCust.App. 261—U. S. V. Field & 
Co., 10 CtCustApp. 183. 

17 C.J. p 656 note 13. 

41. U.S.—^Neuman & Schwiers Co. v. 
U. S., 24 C.C.1>.A. (Customs) 127— 
U. S. v. Julius Wile Sons & Co., 22 
C.C.ItA. (Customs) 267—^Wanamak- 
er v. U. S., 13 Ct.CustApp. 93. 

17 C.J. p 648 note 59-p 656 notes 
13-16. 

“Pair balance of the testimony** 
U.S.—U. S. V. Field & Co., 10 CtCust 
App, 183, 185. 

“Preponderance of the evidence*’ 

U.S.—U. S. V. M. J, Brandenstein & 
Co., 17 C.C.P.A.(Customs) 480, 486 
—U. S. V. H. Zuckerman Shoe Mfg. 
Co., 18 C.C.P.A.(Customs) 248, 261. 

42. U.S.—U. S. V. M. J. Branden¬ 
stein & Co., 17 C.C.P.A. (Customs) 
480—U. S. V. Schneider Bros. S: 
Co., 16 CtCustApp. 16—Tower & 
Sons V. U. S., 11 CtCustApp. 261— 
U. S. V. Field & Co., 10 CtCust 
App, 183—U. S. V. Sheldon, 6 Ct 
OustApp. 371—U. S. V. Goldberg, 3 
Ct.CustApp. 282. 

17 C.J. p 548 note 60. 
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Presumption of continuance 

There is no presumption that com¬ 
mercial designation of article for 
purpose of determining duty contin¬ 
ues when once e.stablishial.—Suneb^ 
& D'ICvers Co. v. U. S.. 17 
(Customs) 24—Draeger Shipping Co. 
V. U. S., 13 CtCust.App. 419. 

43. U.S.—U. S. V. M. J. Brandim- 

stcin & Co., 17 O.C‘'.P.A.((‘'u.stoms) 
480—B. E. Kelly & to. v. U. S., 17 
C.a.P.A. (Custom.s) 30—Sund»> & 

E'Evers Co. v. U. S., 17 (\C.T*.A. 
(Customs) 24—lJak(‘litc Corpora¬ 
tion V. U. S., 16 C!t.Cunt.App. U7K— 
Rice Milh*r.^’ As.s'n v, U. S., 15 (b. 
Cust.App. 355-—U. H, v. Hi’hneidiu* 
Bros. & Co., 15 Ct.Cust. A PI). lO-- 
U. S. V. Briggs Mfg. tk)., 14 (U. 
Cust.App. 1—Wanantaker v. U, S,, 
13 CtCust.App. S. V, St otic 

& Downer Co., 12 t't.Ctmt,App. 557, 
certiorari granted 46 20, 269 

U.S. 542, 70 L.Kd 402, nioditied 
on other grountlH 47 S.Ct, 616, 274 
U.S. 225, 71 1013 Stone 

Downer Co. v, U, S., 12 Ct,<lu,st. 
App. 62—Meyer & 'Lange v. If, S., 
6 CtCuHtApp, 181. 

17 C.J. p 548 note 60 la], 

44. U.S.— RobertHon v. Salomon, N. 
Y., 9 S.Ct. 559, 130 U.S. 412, 32 L. 
Ed. 9-95. 

17 aJ. p 648 note 61. 

raot to b® elicited from '«dtn«»ii 
Where it is claimed that the eom* 
mercial meaning of a term diffem 
from its 'common meanhtg, the fact 
to be elicited from the ^vltneH« in 
how the article is dej^ignatfoi, named, 
or called in the tri4de..~*p«H«aie 
Worsted Co. v. U, S., 17 C.tiP.A. 

(Customs) 459—11. K* v. Sehoemann Sc 
Mayer, 17 C.C.P.A.(Chmtfiiim) 349“ 
Jas. Akeroyd Ss <4o, v. U. S.* 15 Ct. 
CustApp. iiO, 

An importer** cleric who was an in¬ 
terested witness and who had m*ver 
bought nor sold embroiderieft and 
did not deal in them wan incom¬ 
petent to estiihlish th** eommeri'liil 
meaning of the tewn "emhroideries." 
—Neuss v. U. B,, C.C.XY., 142 F. 
UU 
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includes but evidence as to the commercial 
meaning- of a term is inadmissible unless such mean¬ 
ing is different from the ordinary dictionary mean¬ 
ing of the term, or its meaning in common speech.^® 
For the meaning of words in common speech it is 
proper to refer to dictionaries;^'^ but they are not 
the sole fountain of authority,and technical and 
scientific works may be referred to.^^ 

Where no showing of commercial designation is 
attempted, a word must be given its ordinary 
meaning,^® as must terms which had no commercial 
meaning at the time they were used in a tariff stat- 
ute.^l 

It has been said that the rule of commercial des¬ 
ignation is a wise one, but that it is narrow and 
must be closely adhered to,52 and that commercial 
designation is often claimed in customs litigation 
and rarely established.53 

§ 25. - Condition at Time of Importation 

In the absence of fraudulent deception, the classifica¬ 
tion of an article must generally be determined by the 
condition in which it is imported. Parts brought in to¬ 
gether and designed to form a complete article by as¬ 
sembling are considered as entireties, unless so much 
labor is required as to amount to the manufacture of an 
article with such parts as raw materials; but combina¬ 
tion articles, or goods in separate parts but Invoiced 
as entireties, may be segregated and the parts rated for 
duty under separate provisions, where the parts have not 
lost their Identity as dutiable articles or their normally 
separate use. 

It is a rule recognized by the courts that, where 
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the use of an article is not intended to be the test 
by which its classification is to be governed, as dis¬ 
cussed in § 27 infra, its dutiable classification must, 
in order to produce uniformity, be determined by an 
examination of it in the condition in which it is im¬ 
ported,54 in the absence of deception, disguise, or 
artifice resorted to for the purpose of perpetrating 
a fraud upon the revenue ;55 and the rule has been 
held to apply in cases where merchandise has been 
manufactured or prepared for the express purpose 
of being imported at a lower rate of duty.56 This 
rule precludes constructive separation of the con¬ 
stituent parts or elements of completed articles, ei¬ 
ther for classification or valuation and congress 
is presumed to intend that finished products shall 
bear a higher rate than their component materials.5S 

Where all parts of an article are imported togeth¬ 
er, the merchandise is ordinarily dutiable as an en¬ 
tirety ;53 more particularly, parts brought in togeth¬ 
er and designed and intended to form a complete 
article of com-merce by assembling are considered 
as entireties for tariff purposes,unless so much 
labor is required as to amount to the manufacture 
of an article of which the imported component parts 
properly may be deemed the raw material, and duti¬ 
able as such.51 On the other hand, combination ar¬ 
ticles, or goods in separate parts but invoiced as 
entireties, may for dutiable purposes be segregated 
and the different parts rated for duty under sepa¬ 
rate provisions applicable to such parts, where the 
parts have not lost their identity as dutiable articles 
or their normally separate use;52 go, where some 


45. U.S.—Mills V. Robertson, C.C.N. 
Y., 147 F. 634. 

17 C.J. p 548 note 62. 

46. U.S.—Passaic Worsted Co. v. U. 

S., 17 C.C.P.A.(Customs) 459. 

17 C.J. p 548 note 63. 

47. U.S.—Milne v. U. S., C.C.N.Y., 
115 F. 410. 

17 C.X p 548 note 64. 

48. XT.S.—Nix V. Hedden, C.C.N.Y., 
39 F. 109, affirmed 13 S.Ct 881, 149 

U. S. 304, 37 L.Ed. 745. 

17 C.J. p 548 note 65, 

49. U.S. — U. S. V, Holland-Ameri- 
can Trading* Co., 4 Ct.Cust.App. 
336—Roto graph Co, v. U, S., 1 Ct. 
Cust.App. 82. 

50. U.S.—Bakelite Corporation v. U. 

S., 16 Ct.Cust.App. 378. 

51. U.S.—Tiffany v. U. S., C.C.N.Y., 
103 F. 619. 

17 C.J. p 548 note 67. 

52. U.S.—Passaic Worsted Co. v. U. 
S-, 17 C.C.P.A. (Customs) 459. 

53. U.S.—Jas. Akeroyd & Co. v. U. 

S., 16 Ct.Cust.App. 440. 

54. U.S.—progressive Fine Arts Co. 

V. U. S., 18 C.C.P.A.(Customs) 306 


—XT. S. v. A. Goldmark & Sons, 16 
Ct.Cust.App. 562—U. S. V. Inter¬ 
national Forwarding Co., 15 Ct. 
Cust.App. 198—^Kee Co. v. U. S., 13 
Ct.Cust.App. 105—^Heyliger & Rau- 
bitschek v. U. S., 11 Ct.Cust.App. 
90—Ringk & Co. v. U. S., 10 Ct. 
Cust.App. , 107—Minneapolis Cold 
Storage Co. v. U. S., 9 Ct-Cust.App. 
226. 

17 C.J. p 549 note 69. 

55. U.S.—Michaelian & Kohlberg v. 
U. S., 22 C.C.P.A. (Customs) 551— 
U. S. v. Hannevig, 10 Ct.Cust.App. 
124. 

17 C.J. p 549 note 80. 

5S. U.S.—^Michaelian & Kohlberg v. 
U. S., 22 C.C.P.A. (Customs) 551— 
Tower &. Sons v. U. S., 11 Ct.Cust. 
App., 157—Lang v. U. S., 10 Ct. 
Cust.App. 228—U. S. V. Hannevig, 
10 Ct.Cust.App. 124. 

17 C.J. p 549 note 79. 

57. U.S.—Park v. U. S., C.C.N.Y., 
174 F. 831. 

17 C.J. p 549 note 70. 

58 _ XJ.S.—U. S. V. J. M. Lehman 
Co., 22 C.C.P.A. (Customs) 106— 
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U. S. V. American Shipping Co., 13 
Ct.Cust.App. 346. 

59. U.S.—Sheldon & Co. v. U. S., 14 
Ct.Cust.App. 108. 

60. U.S,—U. S. V. Kronfeld, Saund¬ 
ers, Inc., 20 C.C.P.A. (Customs) 57 
—Cowtan &, Tout v. U. S., 20 C. 
C.P.A.(Customs) 53—D. Salemi & 
Sons V. U. S., 19 C.C.P.A. (Customs) 
43—Altman & Co. v. U, S., 13 Ct. 
Cust.App. 315, 

17 C.J. p 549 note 73. 

Aviation field flood lights shipped 
in knocked-down condition, complete 
except for bulbs, constitute entire¬ 
ties for dutiable purposes.—B. B. T. 
Corp. of America v. XT. S., 16 Ct.Cust. 
App. 144. 

Parts of a boat, separated for 
purposes of transportation, held to 
constitute an entirety.'—Thornley it 
Pitt V. U. S., 18 C.C.P.A. (Customs) 
265. 

61. U.S.—^U. S. V. Leigh, C.C.Mass., 
159 F. 314. 

17 C.J. p 549 note 74. 


62. U.S.—U. S. V. Schoen & Co., 20 
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parts are dutiable and other parts are free, duty may 
be taken on the dutiable parts only, not on the arti¬ 
cle as an entirety and merchandise of two class¬ 
es does not constitute an entirety because imported 
together and adapted to being used together.^^ 
Where separate complete articles • are temporarily 
fastened together merely for convenience in packing 
and transportation, they retain for customs purpos¬ 
es the same classification that they would have if 

imported individually.^^ 

In case of confusion of goods subject to different 
classifications, according to certain prescribed con¬ 
ditions, where such conditions are not determinable 
by the customs officers on inspection, the collector 
may assess duty at the highest rate which the cir¬ 
cumstances will warrant, leaving it to the importer 
to inform the collector of the true conditions by 
satisfactory evidence;^® and under a statute so pro¬ 
viding where merchandise subject to different rates 
of duty is so mingled that the quantity or value of 
each class cannot be readily ascertained, the whole 
of the merchandise is subject to the highest duty 
applicable to any part thereof, unless the importer 
segregates the merchandise.^^ Should free goods 
be indiscriminately mixed with dutiable goods, in I 


the absence of the requisite proof from the importer 
all should be subjected to the rate applicable to the 
dutiable goods.^S However, even though it may be 
impracticable to make a physical separation of the 
different classes of goods at the time of importa¬ 
tion, it nevertheless will be sufficient for duty pur¬ 
poses to show the quantities subject to each classi¬ 
fication, regardless of their intermingled condi¬ 
tion.^^ 

§ 26. - Determinable by Component Ma¬ 

terial 

When duty is imposed upon an article '‘made,’" "com¬ 
posed,'' or "manufactured" of a specified material, with¬ 
out declaring to what extent it must be of that material, 
it is generally sufficient that the specified material is 
the component of chief value; or it may be the pre¬ 
dominant material. The context determines whether 
"wholly or in chief value of" is more specific than "whol¬ 
ly or in part of." 

The general rule is that, when a statute imposes 
duty upon an article as ‘'made of,’^ “composed of,” 
or “manufactured of” a specified material, without 
declaring to what extent it must be of that mate¬ 
rial, it is sufficient that the specified material is the 
I component of chief value but the rule docs not 


C.C.P. A. (Customs) 370—U. S. v. 

Myers & Co., 11 Ct.Cust.App. 409. 
17 C.jr. p 549 note 71. 

Croods held not entireties for pur¬ 
poses of classification: 

(1) Books.—IT. S. v. Wanamaker, 
20 C.C.P.A. (Customs) 381. 

(2) Boots and straps.—U. S. v. 
Kalter Mercantile Co., 11 Ct.Cust. 
App. 540. 

(3) Embroidered blouses and silk 
skirts, matched in color, not designed 
to form a complete article of com¬ 
merce, and not used as such by the 
importer, separately invoiced and of¬ 
fered for sale separately.—U. S. v. 
Schoen & Co., 20 C.C.P.A. (Customs) 
370. 

(4) Merchandise consisting of a 
paper carton or box, fitted with small 
boxes and baskets, intended for 
counter display after children's 
handkerchiefs have been put into the 
small boxes and baskets.—U, S. v. 
Thomsen & Co., 9 Ct.Cust.App. 223, 

(5) Merchandise described by the 
collector as “women's leather hand 
bag, fitted with mirror, purse, and 
strap watch."—U. S. v. John Wana¬ 
maker, Philadelphia, Inc., 20 C.C.P. 
A.(Customs) 367. 

(6) Packages containing candy and 
favors or ^novelties.—U. S. v. Shel¬ 
don & Co., 14 Ct.Cust.App. 260. 

(7) Pieces of cotton canvas 
stamped with design and yarns in¬ 
tended to be embroidered over such 
designs.—U. S. v. Wanamaker, 16 


Ct.Cust.App. 548, followed in U. S. 
V. H. B. Thomas & Co., 16 Ct.Cust. 
App. 552. 

(S) Steel key rings attached to 
steel snap hooks having leather 
loops for belt.—U. S. v. Kress <& Co., 
13 Ct.Cust.App. 66. 

(9) Tablecloth and napkins import¬ 
ed in set.—Lang Co. v. U. S., 15 Ct. 
Cust.App. 341. 

(10) Blank books fitted with loop 
for holding pencil are not. with pen¬ 
cils, entireties.—Sheldon & Co. v. U. 
S., 14 Ct.Cust.App. 108. 

(11) Merchandise stipulated to 

consist of “women's leather hand 
bags, not jewelry, each having a 
watch set in one corner of the bag, 
on the outside, sold and used as an 
entirety . . . [and] that the 

leather bags constitute the chief val¬ 
ue and are the predominant feature," 
is not dutiable as entireties as leath¬ 
er bags; it must be severed for duly 
purposes.—U. S. v. Saks & Co., 21 C. 
C.P.A. (Customs) 186. 

63. U.S.-—CJ. S. V. Myers & Co., 11 
Ct.Cust.App. 409. 

17 C.J. p 549 note 72. 

64. U.S.—Dow Co. V. XT. S„ 11 Ct. 
Cust.App. 240. 

65. U.S.—U. S. v. Hilbert, N.Y., 171 
F. 69, 96 C.C.A. 173. 

66. XT.S.—Buehne Steel Wool Co. v. 
U. S., N.Y., 150 F. 107, 86 C.C.A. 
297, certiorari denied 28 S.Ct. 163, 
210 as. 435, 52 L.Ed. 1137. 

17 C.J. p 549 note 76. 
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67. U.S.—U. S. V. jr. I.ol)slts, 16 Ct. 

Cu-st.App. 475. 

68. as.—a S. V. Swift & Oo., 14 ct. 
Cust.App. 222—WilUarn.son v. a 
S., 8 Ct.Cust.App. 277. 

17 C.J. p 549 note 77. 

Claim of sega'ogation. 

Showing that part of good.s en¬ 
tered under dutiable designation 
were free is unavailing, when; no 
claim of segregation was made.- - 
Pacific Iron & M(dal Co. v. U, S., 15 
Ct.Cust.App. 433. 

69. U.S.—Consolidated Elevator Co. 
V. a S., 8 Ct.Cust.App. 267. 

17 C.J. p 549 note 78. 

70. as.—American Shipping Co. v. 
a S., 22 aC.P.A.phJstonm) 72— 
a S. V. Linen Thread Co., 13 (Tt. 
Cust.App. 359—U. S. V. Buss & Co., 
8 Ct.Cust.App. 5. 

17 C.J. p 660 note 81. 

"While great confusion exists on 
the subject among the axithorities, 
nevertheless the rule appear.^ to be 
fairly settU‘d that in general the 
phrase 'composed of' a given ma¬ 
terial bears the .same mefining a.s 
'composed in chief value' cd’ that ma¬ 
terial."—U. S. V, Ascher & Co., li Ct. 
Cust.App. 453, 450. 

Adoption of judicial intorprotatiou 
The rule do<*s not apply "where 
there has been presumed legiHlallve 
adoption of judicial interpretation 
of statutory language, even though 
it might now appear that Hueh ju¬ 
dicial interpretation was erroneous." 
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apply where it appears that congress intended to in¬ 
clude only articles made wholly, or substantially en¬ 
tirely, of the specified material the guide to 
proper construction must be found in the contextJ^ 
It has also been held sufficient that the specified ma¬ 
terial is the predominant one.'^^ 

^‘Component material of chief value,as used in an 
act, means that component material which shall ex¬ 
ceed in value any other single component material of 
the article but congress may expressly prescribe 
that in the determination of a particular question of 
chief value the combined values of one or more 
single component materials must be treated as one.*^^ 

‘‘Composed wholly of^' does not necessarily ex¬ 
clude some other material as a component,'^® as 
where other material is used for temporary ty¬ 
ing.Composed “in part of requires that the 
particular material shall constitute a substantial 
part of the article.The phrase “however small, 
following the words “composed in any part,” add 
nothing to the specificity of that portion of the par¬ 
agraph in which it appears. 

The descriptive phrase “wholly or in chief value 
of” a specified material, or its equivalent, is usu¬ 
ally more specific than “wholly or in part of” a 


§ 27 

specified material,^^ but the context may make the 
phrase “wholly or in part of” the more specific.^l 

The fact that a component part of a manufactured 
article may be in itself a manufacture has never 
been considered a limitation when ascertaining the 
component materials of the manufactured article. 

§ 27. - Dependent upon Use 

Classification by use, which is said to be usually ap¬ 
plied to articles not known in commerce by any particu¬ 
lar appellation, is applied only where congress so in¬ 
tends; so it may prevail over eo nomine designation. 
Where the schedule within which an article should fail 
is uncertain, its chief or predominant use will determine 
its classification. 

The doctrine of classification by use has been said 
to be only a rule for ascertaining the intention of 
congress,and to have no application where the 
manifest intention of congress is otherwise shown.^^ 
This mode of classification has been said to be usu¬ 
ally applied to articles not known in trade and com¬ 
merce by any particular appellation.Where the 
actual use to which an article may be put is made 
the test by which its classification is to be governed, 
such classification by use is held to prevail over eo 
nomine designation, where such appears to be the 


—^American Shipping Co. v. TJ. S., 22 
C.C.P.A. (Customs) 72, 74. 

Provisions without such words as 
“made of” or “compesed of” may 
carry the chief value rule.—Blumen- 
thal V. U. S.. C.C.A.N.Y., 144 F. 384— 
17 aJ. p 550 note 83, 

71- U.S.—American Shipping Go. v. 

W. S., 22 C.C.P.A. (Customs) 72. 

17 C.J. p 550 note 82. 

72. U.S.—Sleinhardt & Bro. v. U. S., 
8 Ct.Cust.App. 372. 

73. U.S.—Louisville Bedding Co. v. 

U. S., 14 Ct.Cust.App. 328—U. S. 

V. Linen Thread Co., 13 Ct.Cust. 
App. 359. 

17 C.J. p 650 note 84. 

74. U.S.—Hawley v. U. S., 6 Ct.Cust. 
App. 45. 

75. U.S.—Steinhardt & Bro. v. U. S., 
8 Ct.Cust.App. 372. 

76. U.S.—Plague v. U. S., 7 CtCust. 
App, 75. 

17 C.J. p 550 note 85. 

77. US.—Schiff V. U. S., C.C.N.Y., 
140 F. 63, affirmed 145 F. l\>23, 74 
C.C.A. 682. 

17 C.J. p 650 note 85. 

78. U.S.—Seeberger v. Schlesinger, 
Ill., 14 S.Ct. 729, 132 UlS. 581, 38 
L.Ed. 560. 

17 C.J. p 550 note 86. 

79. US.—U. S. V. George Borgfeldt 
& Co., 21 C.C.P.A. (Customs) 170— 
U. S. V. Tan, 15 Ct.Cust.App. 252— 


U. S. V. American Shipping Co., 15 
Ct.Cust.App. 249. 

■80, U.S.—^Hartranft v. Meyer, Pa., 
10 S.Ct. 751, 135 U.S. 237, 34 L.Ed. 
110, affirming, C.C., 28 F. 358. 

17 C.J, p 646 note 45. 

81. US.—U. S. V. Guthman, C.C.N.Y., 
159 P. 273, affirmed 165 F. 1005, 
91 C.C.A. 6-63. 

17 C.J. p 546 note 46. 

82. US.—U. S. V. Marshall Field & 
Co., 17 CURA. (Customs) 1. 

'83. US.—Comstock & Theakston v. 
U. S., 12 CtCust-App. 502. 

Single use 

(1) ^‘An imported article may he 
classified as a manufacture of any¬ 
thing only when it has been dedi¬ 
cated to some exclusive use.”—Hen¬ 
ry Poliak, Inc. v. U S., 19 C.C.P.A. 
(Customs) 215, 219—Konishi Kotak- 
udo Co. V. U S., 17 C.C.P.A.(Cus¬ 
toms) 355, 357. 

(2) “This exclusive use is not nec¬ 
essarily confined to any one article, 
but may cover a ‘particular kind or 
class of articles.' ”—Henry Poliak, 
Inc. V. U. S., supra—^U. S. v. Cohn 
& Rosenberger, 19 C.C.P.A. (Customs) 
137, 141—^Konishi Kotakudo Co. v. 

I U S., supra. 

(3) “The issue in this case . 

' [cannot] be determined by the mere 
quantity of the merchandise used for 
making something other than hats, 
or wearing apparel, but its dedica¬ 
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tion must rather be determined from 
the standpoint of what the mer¬ 
chandise was actually designed, man¬ 
ufactured, and shaped for.”—Henry 
Poliak, Inc. v. U S., supra. 

(4) “Where a material has been 
so advanced in manufacture as to 
have reached a stage in which it is 
clearly incapable of being made into 
more than one article, then it shall 
be deemed, even though unfinished, 
to have been so dedicated to a single 
use as to fix its status as a part of 
that article.”—U S. v. Sehenkers, 
Inc., 17 C.C.P.A. (Customs) 231, 233. 

(5) “The single-use rule . . . 

has been applied only to cases where 
the competing provisions of the law- 
are material for manufactures on the 
one hand, and manufactures of some 
material on the other.”—U S. v. 
American Hecolite Denture Corpora¬ 
tion, 21 C.C.P.A. (Customs) 131. 
“Medicinal preparation” 

U.S.—U S. V. Wm. Cooper & Neph¬ 
ews, 22 C.C.P.A. (Customs) 31. 

84. U.S.—U. S, V. Pfaltz & Bauer, 
16 CtCust.App. 358. 

17 C.J. p 550 note 87 [b] (2). 

85. US.—Maillard v. Lawrence, C. 

C.N.Y., 16 P.Cas.No.8,971, 1 

Blatchf. 504. 

Classification of models of inven¬ 
tions and of other improvements in 
the arts held a classification by use. 
—Cunard S. S. Co. v. U. S., 22 CC. 
P.A. (Customs) 615. 
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intention of congress,^® and to be more specific 
than one by composition;^^ and a designation ac¬ 
cording to a specific use prevails over a competing 
description of a general character without special 
limitation as to use or other qualification.^^ 

Where the schedule within which an article should 
fall is uncertain, the chief or predominant use to 
which the article is applied will determine its clas- 
sification,^^ chief use depending upon the manner in 
which the particular type of commodity is employed 
by users as a whole,^^ throughout the country.^^ 

The classification, ynder several authorities, must 
be determined by the use at the time the law was 
passed but a showing of chief use immediately 
prior to the importation of the goods in issue has 

been required.^3 

The term "suitable/^ in the tariff law, means ac¬ 
tually, practically, and commercially fit.^^ 

§ 28. - Noscitur a Sociis 

The meaning of a general descriptive term used In a 
tariff act in connection with words of a particular de¬ 
scription or enumeration is to be ascertained by reference 
to such words, and its otherwise general inclusiveness is 
thereby restricted. However, the rules of noscitur a 
sociis and ejusdem generis are to be invoked only when 
the classification is doubtful. 

The rule of construction ^‘noscitur a sociis’^ has 
been said to be particularly applicable and frequent¬ 
ly resorted to in interpreting customs statutes 
and the similar rule of ejusdem generis has like¬ 
wise been frequently applied.^® So it is a rule of 


construction frequently and consistently declared 
that, when a general descriptive term or clause is 
employed in a tariff act in connection with words 
of a particular description or enumeration, its 
meaning is to be ascertained by reference to the 
words of particular designation, and its otherwise 
general inclusiveness is restricted by reason of its 
collocation with such enumeration.97 However, 
these rules are to be invoked only when the classifi¬ 
cation is doubtful,9S and must not be so applied as 
to render general words meaningless, or to defeat 
the purpose of the statute so, where the partic¬ 
ular words exhaust the class enumerated, the addi¬ 
tion of a general term must be construed to em¬ 
brace something outside of that class.i 

§ 29. Construction of Analogous Acts 

Where the language of a customs act is substantially 
the same as that of a previous act, the construction 
placed on the previous one, while not controlling, will 
be considered, and a long and uniform use of a particu¬ 
lar expression by congress or the departments will be fol¬ 
lowed where possible; but the prime purpose is always 
to give effect to the real legislative intent, and executive 
practice should be Invoked only where the meaning is 
doubtful. Legislative adoption of judicial or executive 
construction may be implied by reenactment of the pro¬ 
vision without substantial change. 

Where the language of a customs act is substan¬ 
tially the same as that of a previous act, the con¬ 
struction placed upon the previous one by the prop¬ 
er officials or by courts, while not controlling upon 
the courts, will nevertheless be considered by them 
in construing the new act;^ and wherever in the 


8S, U.S.—XT. S. V. Wm. Cooper & 
Nephews, 22 G.C.P.A. (Customs) 31 
—Factor V. U. S., 15 Ct.Cust.App. 
401—U. S. V. Snow’s U. S. Sample 
Kxpress Co., 8 Ct.Cust.App. 351— 
Roger V. U. S., 7 Ct.Cust.App, 89. 

87. XJ.S.—U. S. V. Runhill, 13 Ct. 
Cust.App. 310. 

88. XJ.S.—U. S. V. R. W. Cramer & 
Co., 22 C.C.P.A. (Customs) 45 — 
Drakenfeld & Co. v. U. S., 9 Ct. 
Cust.App. 124. 

89. XJ.S.—U. S. V. Wm, Cooper & 
Nephews, 22 C.C.P.A. (Customs) 
31. 

17 C.J. p 550 notes 88, 89. 

80 . XJ.S.—U. S. V. Spreckels Cream¬ 
eries, Inc., 17 C.C.P.A. (Customs) 
400. • 

Mere occasional us© of article for 
purpose other than that for which 
it was designed does not bring it 
within classification for duty appli¬ 
cable to articles commonly utilized 
in performing: such function.—TJ, S. 
V. Risk & Bros., 17 C.C.P.A. (Cus¬ 
toms) 234. 

Us© of the particular shipment 
does not determine classification.— 


Pacific Guano & Fertilizer Co. v. XJ. 

S., 15 Ct.Cust.App, 218. 

Ornamental use 

XJtililarian use is not the only 
criterion; ornamental use may be the 
chief one, even though utilitarian 
use is a substantial one.—XJ. S. v. 
Friedlaender Co., 21 C.C.P.A. (Cus¬ 
toms) 103. 

91. U.S.-Pacific Guano & Fertilizer 
Co. V. U. S., 15 Ct.Cust.App. 218. 
Chief use in on© state does not de¬ 
termine classification.—Pacific Guano 
& Fertilizer Co. v. U. S., supra. 

92. U.S.—Rossman v. Hedden, N. 

T., 12 S.Ct 925, 145 XJ.S. 561, 36 
L.Ed. 817, affirming, CC-, 37 F. 99 
—U. S. V. Belgam Corporation, 22 
C.C.P.A, (Customs) 402. 

Tls© at the time of importation 
held irrelevant.—'Goldsmith’s Sons v. 

U. S., 13 Ot.Cust.App. 69. 

93. U.S.—Wllbur-Bllis Co. v. U. S., 
18 C.C.P.A. (Customs) 472, certio¬ 
rari denied 52 S.Ct. 14, 284 U.S. 
623, 76 U.Ed. 531—Pacific Guano 
& Fertilizer Co. v. U. S., 15 Ct. 
Cust.App, 218. 

94. U.S.—U. S. V. Amerman & Pat¬ 
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er.son, 9 Ct.Cust.App. 244—Kahlcn 

V. XJ. S., 2 Ct.Cust.App. 206. 

17 C.J. p 550 note 87 [a], 

95. U.S.—IT. S. V. Sischo, n.C. 

Wash.. 262 F. 1001. 

96. U.S.—TJ. S. V. Imperial Wall 
Paper Co., 14 Ct .Cust.App. 280. 

97. XJ.S.—U. S. V. Sischu, T>.(1 

Wash.. 262 F. 1001—Brecht Corp. 
V. U. S„ 25 C.C.P.A, (CuMtomH) 9 
—U. 8. V. Imperial Wall Pa,per 
Co., 14 Ct.Cust.App. 280. 

17 C.J. p 550 note 92. 

98. U.S.—Altman & Co. v, IT, S,, 15 
Ct.Cust.App. 318»-IT. S. y. TJHy & 
Co., 14 Ct.Cust.App. 3.22—Ir, S, y. 
Imperial Wall Paper Co., 14 Ct. 
CustApp, 280. 

99. XJ.S.—U. S- V. ImptTial Wall l*a- 
per Co., supra. 

17 C.J. p 551 note 03. 

1. U.S.—a S. V. Mes<*an, N.r,, 30 
S.Ct. 10, 215 IT.S. 26, 54 L.Kd. 77. 

17 C.J. p 651 note 93 (aj. 

2. U.S.—Farida, Inc. v. IJ. S., 22 C. 
C.X^A.(Cu.stom.s) 32C--K. E. Kelly 
& Co. V. tJ. S., 17 C.C.P.A.(Cus¬ 
toms) SO—IJ. S. V. B/iHHlchiH Co,, 
16 Ct.Cust.App. 410—0. a V, Gal- 
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history of customs laws it is found that a certain 
expression has received in effect a statutory con¬ 
struction, or a long and uniform use by congress 
or by the departments, that construction is control¬ 
ling, unless some other is necessary.^ This rule is 
of the highest authority, and masters all other rules 
of construction,4 except that the prime purpose is 
always to ascertain and give effect to the real intent 
of the legislature,^ 

Legislative adoption of executive or judicial con¬ 
struction may be implied by reenactment of the 
provision without substantial changeand a change 
of phraseology, if substantial, imports a change of 
meaning or legislative purpose,'^ unless the con¬ 
trary plainly appears in other ways.s Where a spe¬ 
cial meaning was attached to certain words in a 
prior tariff act, it will be presumed to have the same 
meaning in a subsequent act relating to the same 
subject matter,9 although this construction is not 
conclusive.i^ 

Uniform construction hy the treasury department 
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will not be overruled except for cogent reasons 
but to have this effect such administrative construc¬ 
tion must have been long continued and well set¬ 
tled,and not contrary to any rule of law^^ or to 
the established commercial meaning of the terms 
employedT^ Executive practice properly may be 
invoked only in cases where the meaning is doubt- 
ful.15 

§30. Prohibition of Importation 

a. In general 

b. Particular goods or grounds for ex¬ 

clusion 

a. In General 

Importation is not a vested right of citizens. 

The act of importation has been said to be an 
act of grace,and it is not a vested right of citi¬ 
zens or individuals.^'^ Congress may regulate the 
type of merchandise which is brought into this coun- 
try.lS 


lagher & Ascher, 16 Ct.Cust.App. 
141—-U. S. V. Field & Co., 10 Ct. 
CustApp. 183—Vandegrift & Co. v. 
U. S., 8 Ct.Cust.App. 1. 

17 C.J. p 551 note 94. 

3. U.S.—James P. Smith & Co. v. 
U. S., 21 C.C.P. A. (Customs) 514 
—U. S. V. Guth Stern & Co., 21 
C.C.P.A. (Customs) 246. 

17 C.J. p 551 note 95. 

4. U.S.—U. S. V. Bassichis Co., 16 
Ct.Cust.App. 410. 

17 C.J. p 551 note 96. 

5. TJ.S.—IT. S. V. Bassichis Co., su¬ 
pra—^Ahlbrecht v. XT. S., 2 Ct.Cust. 
App. 471. 

Begislalive intent generally see su¬ 
pra § 19. 

6. TJ.S.—Joshua Hoyle & Sons v. U. 

S., 25 C.C.P.A. (Customs) 128— 

James P- Smith & Co. v. U. S., 21 
C.C.P.A.(Customs) 514. 

17 C.J. p 551 note 97. 

Judicial and administrative action 
distinguished 

"The doctrines of legislative ap¬ 
proval of judicial interpretation, and 
legislative approval of long-contin¬ 
ued administrative practice, ■while 
quite similar in character and in the 
effect of their application, must not 
be confused. The doctrine of leg¬ 
islative sanction of judicial inter¬ 
pretation may be applied from what 
is found in the statutes and the de¬ 
cisions of the courts. The doctrine 
of legislative approval of long-con¬ 
tinued administrative practice is 
different in this, that long-contin¬ 
ued administrative practice may 
originate without judicial decision 
to direct it, and the doctrine of leg¬ 
islative approval of such practice 
applies to such a situation when 


such practice is shown."—^U. S. v. 
Bassichis Co., 16 Ct.Cust.App. 410, 
414. 

Where materially different facts 
were involved in the prior judicial 
construction, the rule of legislative 
adoption of judicial interpretation 
does not apply.—U. S. v. Office Fran- 
cais Du Tourisme, 21 C.C.P.A. (Cus¬ 
toms) 346. 

7. U.S.—U. S. V. M. J. Brandenstein 
& Co., 17 C.C.P.A. (Customs) 480. 

17 C.J. p 551 note 97 [a] (1). 

8. TJ.S.—^U. S. V. American Brown 
Boveri Electric Corporation, 17 C. 
C.P.A.(Customs) 329. 

9. U.S.—Richard Shipping Corpora¬ 
tion V. XJ. S., 17 C.C.P.A. (Customs) 
417. 

17 C.J. p 551 note 98. 
lb. XT.S.—Maddock v. Magone, N.T., 
14 S.Ct. 588, 152 U.S, 368, 38 L.Ed. 
482. 

11. XJ.S.—Furida, Inc. v. U. S., 22 
C.C.P. A. (Customs) 321—U. S. v. 
Basket Importing Co., 13 Ct.Cust. 
App, 98—Vandegrift & Co. v. XJ. 
S., 8 Ct.Cust.App. 1. 

17 C.J. p 561 note 1. 

12. U.S.—^U. S. V. Bassichis Co., 16 
Ct.Gust.App. 410—^U. S. V, Mills & 
Gibb, '8 Ct.Cust.App. 422. 

17 CJ. p 551 note 2. 

13. U.S.—^Auffmordt v. U. S., 7 Ct. 
Gust.App. 56. 

14. U.S.—Straus v. U. S., 7 CtCust.' 
App. 414. 

17 C.J. p 652 note 4. 

15. U.S.—Cunard S. S. Co. v. U. S., 
22 C.C.P.A. (Customs) 615—U. S. 
V. Mills & Gibb, 8 Ct.Cust.App. 
422. 

17 C.J. P 552 note 5. 
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Illegal executive practice under 
prior acts has no bearing on the 
construction of a later act.—Cunard 
S. S. Co. V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 615. 

16. U.S.—In re Orion Co., Oust. & 
Pat.App., 71 P.2d 458. 

Conditions on exclusion privilege 
Where an act operates to extend 
to manufacturers of certain chemi¬ 
cals and their substitutes the priv- , 
ilege of having the importation of 
competing goods prohibited, it was 
competent for congress to fix the 
conditions under which the privilege 
should be enjoyed.—Commercial Sol¬ 
vents Corporation v. Mellon, 277 F. 
548, 51 App.D.C. 146. 

17. U.S,—Euttfield v. Stranahan, N. 
y., 24 S.Ct. 349, 192 U.S. 470, 48 
L.Ed. 525—In re Orion Co., C.C. 
P.A., 71 P.2d 458—Norwegian Ni¬ 
trogen Products Co. V. U. S., 20 
C.C.P.A. (Customs) 27, certiorari 
granted 63 S.Ct. 84, 287 U.S. 586, 
77 L.Ed. 512, affirmed 53 S.Ct. 359, 
288 U.S. 294, 77 L.Ed. 796. 

So as to an agency of a state 
U.S.—Board of Trustees of Univer¬ 
sity of Ill. V. U. S., 20 C.C.P.A. 
(Customs) 134, certiorari granted 
53 S.Ct. 315, 287 U.S. 596, 77 L.Ed. 
520, affirmed 53 S.Ct. 509, 289 U.S. 
48, 77 L.Ed. 1025. 

18. U.S —Sturges v. Clark D. Pease, 
Inc., C.C.A.N.Y., 48 F.2d 1035. 
Merchandise legally purchased and 

used elsewhere may be prohibited 
from entry and use here.—Sturges 
v. Clark D. Pease, Inc., supra. 

“The right to sell goods in a for¬ 
eign country does not carry with it 
the right to sell them in the United 
1 States."—Frischer & Co. v. Bakelite 
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b. Particular Goods or Grounds for Exclusion 

Statutes providing for the prohibition of the impor¬ 
tation of goods of several types, such as adulterated or 
misbranded drugs, obscene matter, inferior tea, and arti¬ 
cles concerned in unfair methods of competition or un¬ 
fair acts in importation or sale, have been held valid, 
and have been otherwise construed and applied. 

Alcoholic liquors. Congress has the constitution¬ 
al right to impose the condition that whisky may be 
imported only upon the production of evidence of 
a specified kind establishing its identity.!^ 

Where a tariff act provides for t-he importation 
of alcoholic liquors and compounds for other than 
beverage purposes, and gives them a classification 
for duty, their importation for such purposes cannot 
be said to be against public policy, despite the con¬ 
stitutional amendment and legislation relative to al¬ 
coholic liquors for beverage purposes.20 

Drugs. An act (21 U.S.CA. § 2 et seq) forbid¬ 
ding the importation of adulterated or misbranded 
drugs and authorizing administrative ojEcers to de¬ 
termine whether imported drugs were adulterated 
or misbranded in the sense of the act is not simply 
ministerial, but calls for a finding of facts and the 
exercise of judgment; and the exercise of this au¬ 
thority will not be reviewed by the courts unless 
capricious or arbitrary.21 The fact that a tariff 
act provides for a duty on a named drug does not 
affect the prohibition of its importation if adulter¬ 


ated or misbranded within the act first referred 
to.22 

Lottery. An act (Act June 17, 1930, § 305, 19 
U.S.CA. § 1305) prohibiting the importation of any 
lottery ticket or printed paper that may be used as 
such has been held not to apply to merchandise de¬ 
signed for a scheme under which a customer, upon 
payment of a small sum, would be entitled to re¬ 
move a pull-tab and receive a small box bearing the 
same number as that on the tab and containing an 
inexpensive prize and candy.22 

Merchandise zmth trade-mark ozvncd by cifiacn. 
An act prohibiting the importation of merchandise 
of foreign manufacture bearing a trade-mark owned 
by a citizen of the United States, without such own¬ 
er’s consent (Tariff Act Sept. 21, 1922, c 356 Title 
IV. § 526, 42 U.S.St. at L. p 975, 19 U.S.C.A. §§ 
141-143, superseded by Act June 17, 1930, c 497 
Title IV § 526, 46 U.S.St. at L. p 741, 19 U.S.C.A. 
§ 1526) has been held applicable to an automobile 
intended only for the importer’s personal usc,^^ and, 
as so applied, constitutional.^^ 

Obscene books and other matter. An act (Tariff 
Act 1930, § 305, 19 U.S.C.A. § 1305) prohibiting the 
importation of obscene books and other obscene or 
immoral matter has been held constitutional,Tii 
the notes will be found adjudications under .such act 
with respect to the meaning of the terms ‘1iook”27 


■Corporation, C.C.P.A., 39 P.2d 247, 
248, certiorari denied Prischer & Co. 
V. Tariff Commission, 51 S.Ct. 29, 
282 U.S. 852, 75 L.Bd.'755. 

Complete or coaditional emliargo 
Embargoes may be^ declared by 
act of congress upon the importation 
of certain articles, which embargoes 
extend alike to all importers, includ¬ 
ing states, unless specifically ex¬ 
empted by the act; such embargoes 
may be complete, or Importation may 
be made conditional upon the exist¬ 
ence of certain prerequisite condi¬ 
tions.—Board of Trustees of Uni¬ 
versity of III. V. U. S., 20 C.C.P.A. 
(Customs) 134, certiorari granted 53 
S.Ct. 315. 287 U.S. 596, 77 L.Bd. 520. 
affirmed 53 S.Ct 509, 289 U.S. 48, 77 
L.Ed. 1025. 

19. U.S.—William Jameson & Co. v, 
Morgonthau, D.C.D.C., 25 P.Supp. 
771, vacated on other grounds 59 
S.Ct. 804, 307 U.S. 171, 83 U.Ed. 
1189. 

Regnlatiou, promulgated by ad¬ 
ministrator of federal alcohol admin¬ 
istration with approval of secretary 
of treasury, providing that Scotch 
whisky, whether blended or unblend¬ 
ed, shall not be released from cus- 
tom-s custody unless accompanied by 
a cerliilcale issued by duly author¬ 
ized official of British government 


certifying that the particular spir¬ 
its are Scotch and have been manu¬ 
factured in compliance with the laws 
of that government regulating the 
manufacture of whisky for home 
consumption, is authorized by Fed¬ 
eral Alcohol Administration Act, 27 
U.S.C.A. §§ 201-211; and where Brit¬ 
ish government required that all 
spirits contained in whisky to be 
certiAed as Scotch whisky should be 
distilled in Scotland, impo-rter was 
not entitled to have whisky, which 
was labeled “Blended Scotch Whis¬ 
ky" but which, according to certifi¬ 
cate, was fifty per cent Scotch whis¬ 
ky and fifty per cent Northern Irish 
Whisky, released from customs cus¬ 
tody.—^William Jameson & Co. v. 
Morgenthau, supra, 
ao. U.S.—U. S. V. Bunhill, 13 Ct. 
Cust.App. 310. 

21. D.C.—^Ambruster v. Mellon, 41 
P.2d 430, 69 App.D.C. 341. 

22. U.S.-—Krculz & Co. v. U. S., 20 
C.C.P.A. (Customs) 109, 113. 

Payment of duty not contemplated 
“Section 11 of the food and drug.s 
act clearly does not contemplate the 
payment of any duty, as .such, upon 
condemned merchandfise; on the con¬ 
trary, its sole purpose is to exclude 
such goods from the commerce of 
the country. The bond required is 

168 


a penal one. . . . The reference 

in the section to Invoi<’<‘ value a,n<i 
duties is .simply for (lie purpose of 
det<,Tmining the a,mounl of the pen¬ 
alty."—Kreutz <& Co. v. U. S., supra. 

23. U.S.—U. S. V. 83 of Wer- 

chandi.so Ba)>ele(l “Hone.st John," 
B.C.Md., 29 P.Supp. 912. 

24. U.S.—St urges v. Clark JX Pease, 

Inc., CC.A.N.Y., 4H 1U35. 

Such automobile held ^'merchandise” 
U.S.—Sturges v. Clark i>. Pea.s«*, 
Inc., supra. 

Trade mark of wine importer held 
invalid, so a.s to pr(‘<‘UHi»‘ him from 
preventing the importation of wim* 
similarly labelled.—• Holland v. <3. & 
A. Imi>ort Corporation, D.C.N.Y., 8 
ii'.Supp. 259. 

25. U.85.—Sturges v. Clark D, Pea.s(\ 
Inc., ac.A,N.Y., 48 P.2d 1035. 

26. U.S.—U. S. V. One Book Enti¬ 
tled “Conlract‘pthm," by IMnrit* C, 
Stopes, D.C.N.Y., 51 P.2d 525 -11. 
S. V. One Ohsceme Paajfc Entitled 
“Married Love," iJ.C.K.Y., 48 P.2d 
821, 

27. Meaning stated 

“The proper view of thff nu'mning 
of the word ‘book’ In . . . ft he 

statute] is not merely a few sfu'eiH 
of paper bound togcdlter in cloth or 
otherwise, but . • a book 
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and “obscene /'28 of obscenity,and the ob¬ 

scenity of particular books.^^ 

A provision of the same statute prohibiting the 
importation of ^‘any drug or medicine or any arti¬ 
cle whatever for the prevention of conception or 
for causing unlawful abortion’’ does not apply to a 
book on contraception;^! nor does it bar articles 
capable of legitimate use, and intended by the im¬ 
porter for a legitimate purpose, 32 such as employ¬ 
ment by a physician, in the practice of his profes¬ 
sion, for preventing conception to protect his pa¬ 
tients’ health or promote their well-being.33 

Prize fight films. An act (Act July 31, 1912, 37 
U.S.St. at L. p 240 c 263, 18 U.S.C.A. § 405) pro¬ 
hibiting the importation of any film or other pictori¬ 
al representation of any prize fight for purposes of 
public exhibition was held to apply to negatives 


from which positive films were to be made,3! and 
to pictorial representations brought in from abroad 
by the use of mechanical means and light rays;35 
and an exhibition before club members and a pos¬ 
sibly unlimited number of “guests,” for gain, was 
held a public exhibition within the act^e 

Tea. An act (Act March 2, 1897, 29 U.S.St. at L. 
p 604 c 358 § 1, amended by Act May 16, 1908, 35 
U.S.St. at L. p 163 c 170, and replaced by Act May 
31, 1920, 41 U.S.St. at L. p 712, c 217, 21 U.S.C.A. 
§§ 41-50) prohibiting the importation of tea if 
found to be inferior to the standards of purity, qual¬ 
ity, and fitness for consumption fixed by the secre¬ 
tary of the treasury (changed to secretary of ag¬ 
riculture) has been held constitutional and it is 
held competent for the secretary, in the exercise of 
this power, to fix a standard of quality which will 


means an assembly or concourse of 
ideas expressed in words, the sub¬ 
ject-matter which is embodied in the 
book, which is sought to be exclud¬ 
ed, and not merely the physical ob¬ 
ject called a hook which can be held 
in one’s hands."—U. S. v. One Ob¬ 
scene Book Entitled "Married Love," 

B. C.lSr.Y., 48 F.2d 821 , 823. 

28. Meaning* stated , 

"The meaning of the word ‘ob¬ 
scene’ as legally defined by the 
courts is; tending to stir the sex 
impulses or to lead to sexually im¬ 
pure and lustful thoughts."—U. S. 
V. One Book Called "Ulysses," D.C. 
N.Y., 5 P.Supp. 182, 184, affirmed, C. 

C. A., U. S. v. One Book Entitled 
Ulysses hy James Joyce, 72 P.2d 705. 

29. Intent; doxninant note 

(1) In determining whether a book 
is "obscene," it is material first to 
determine whether it was written 
with "pornographic intent," that is, 
for purpose of exploiting obscenity. 
—U. S. V. One Book Called “Ulys¬ 
ses," supra. 

(2) Where literary publication is 
sincere and the erotic matter there¬ 
in was not introduced to promote 
lust and does not furnish the domi¬ 
nant note of the publication, it is 
not "obscene,"—U. S. v. One Book 
Entitled Ulysses by James Joyce, C. 
C.A.N.Y., 72 F.2d 705, affirming, D,. 
C.,. U. S. V. One Book Called "Ulys¬ 
ses," 5 F.Supp. 182. 

BoxabaaiLt effect; reputation 

"The proper test of whether a giv¬ 
en book is obscene is its dominant 
effect. In applying this test, rele¬ 
vancy of the objectionable parts to 
the theme, the established reputation 
of the work in the estimation of ap¬ 
proved critics, if the book is mod¬ 
ern, and the verdict of the past, if 
it is ancient, are persuasive pieces 
of evidence."—U. S. v. One Book En¬ 


titled Ulysses by James Joyce, C. 

C. A.N.Y., 72 P.2d 705, 708, affirming, 

D. C., U. S. V. One Book Called "Ulys¬ 
ses." 5 F.Supp. 182. 

Effect of book as a whole 
In determining whether a hook is 
"obscene" within the statute, test 
is whether the book taken as a 
whole has a libidinous effect.— 
U. S- V. One Book Entitled Ulysses 
by James Joyce, C C.A.N.Y., 72 P.2d 
705, affirming, D.C., U. S. v. One 
Book Called "Ulysses," 5 P.Supp. 182. 

‘Tt is only with the normal per¬ 
son that the law is concerned."—U. 
S. V. One Book Called "Ulysses," B. 
C.N.Y., 5 P.Supp. 182, 185, affirmed, 
C.C.A.. U. S. V. One Book Entitled 
Ulysses by James Joyce, 72 P.-2d 
705. 

30. Books on physiology, medicine, 
science, and sex instruction are not 
"obscene" within the statute al¬ 
though to some extent and among 
some persons they may tend to pro¬ 
mote lustful thoughts.—U. S. V. One 
Book • Entitled Ulysses by James 
Joyce, C.C.A.N.Y., 72 P.2d 705, af¬ 
firming, D.C., U. S. V. One Book 
Called "Ulysses," 5 P.Supp. 182. 

Particular books held not obscene or 
immoral 

(1) Book entitled "Contraception." 
—U. S. V. One Book Entitled "Con¬ 
traception," by Marie C. Stopes, B. 
C.N.Y., 51 F.2d 525. 

(2) Book entitled "Married Love." 
—U. S. V. One Obscene Book Entitled 
"Married Love,” B.C.N.Y., 48 F.2d 
821.. 

("3) Book entitled "Ulysses."—U. 
S. V. One Book Entitled Ulysses by 
James Joyce, C.C.A.N.Y., 72 P.2d 705, 
affirming, D.C., U. S. v. One Book 
Called "Ulysses." 5 P.Supp. 182. 

31. XJ.S.—U. S. V. One Book Enti¬ 
tled "Contraception," by Marie C. 
Stopes, B.C.N.Y., 51 P.2d 525. 
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32. U.S.—U. S V. Kicholas, C.CA. 
N.Y., 97 P.2d 510, modifying, B. 
C., U. S. V. One Book, 19 P.Supp. 
1017 —xj. g. V. One Package, DC. 
N.Y., 13 P.Supp. 334, affirmed, C. 
C.A., 86 F.2d 737. 

"This statute . . . embraced 

only such articles as congress would 
have denounced as immoral if it 
had understood all the conditions 
under which they were to be used." 
—U, S. V. One Package, C.C.A.N.Y,, 
86 F.2d 737, 739, affirming, B.C., 13 
F.Supp. 334, 

Trial purposes 

Importation by licensed physician 
of package containing rubber pessar¬ 
ies for prevention of conception held 
not violative of statute, where pes¬ 
saries were sent for trial purposes 
and to obtain physician’s opinion as 
to their usefulness and were pre¬ 
scribed to patients for whom it 
would not be desirable to undertake 
pregnancy.—U. S. v. One Package, 
C.C.A.N.Y., 86 F.2d 737, affirming, B. 
C., 13 F.Supp. 334. 

33. U.S.—U. S. V. One Package, C. 

C. A.N.Y., 86 P.2d 737, affirming, 

D. C., 13 F.Supp. 334. 

34. U.S.—Kalisthenic Exhibition Co. 
V. Emmons, D.C.Mo., 225 P. 902, 
affirmed 229 F. 124, 143 C.C.A. 400. 

35. U.S.—Pantomimic" Corp. v. Ma¬ 
lone, N.Y., 238 F. 135, 151 C.C.A. 
211 . 

17 C.J. p 614 note 54 [bj. 

36. U.S.—^Kalisthenic Exhibition Co. 

V. Emmons, Mo., 229 F. 124, 143 
C.C.A. 400, affirming, B.C., 225 F. 
902. 

50 C.J. p 416 note 13 [a]. 

37. U.S.—Buttfield v. U. S., N.Y., 
24 S.Ct, 356, 192 U.S. 499, 48 L.Ed. 
537. 

17 C.J. p 601 note 80, p 614 note 56 

W. 
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exclude teas which are equal to the standard of pur¬ 
ity, wholesomeness, and fitness for consumption in 
other respects.The word “quality’^ refers to the 
grade or fineness of leaf and the production of the 
plant, and ‘'purity'’ to the presence or absence of 
foreign substances.^^ 

The foregoing restriction likewise extends to re¬ 
jected teas which, having been reexported, are again 
imported.^^ 

Under the act the secretary of the treasury (sub¬ 
sequently changed by statute to the secretary of ag¬ 
riculture) was held to have power to remove mem¬ 
bers of a board appointed by him to hear protests 
by the collector, importer, or consignee against the 
findings of the tea examiner as to the purity or 
quality of tea or its fitness for consumption.^^ A 
majority of the board may properly hear and de¬ 
termine the issues presented.The action of the 
board in rejecting tea is final and not subject to re¬ 
vision by the courts, it having exclusive power to 
determine whether tea offered for entry is equal 


to the prescribed standards, provided it follows stat¬ 
utory directions but treasury regulations for the 
government of the board which direct rejection be¬ 
cause of the presence of coloring matter, even 
though such tea is not inferior to the standards 
prescribed by law, is inconsistent with the statute, 
and the board may be enjoined from following such 
regulations.^^ 

Unfair competition or acts. An act (Act Sept. 
21, 1922, c 356 Title III § 316, 42 U.S.St. at L. p 
943, superseded by Act June 17, 1930, c 497 Title 
III § 337, 46 U.S.St. at L. p 703, 19 U.S.C.A. § 
1337) empowering the president to exclude from 
entry articles which, with the assistance oi the tar¬ 
iff commission, he has determined arc concerned in 
unfair methods of competition or unfair acts in 
importation or sale has been held constitutional and 
valid.^® Under the act, action is authorized when 
either unfair competition or unfair acts exist.'^^ 
The findings of the tariff commission arc findings 
of fact and binding upon the courts,'^® appeal to the 


Iseg-islative power 

“The claim that the statute com¬ 
mits to the arbitrary discretion of 
the Secretary of the Treasury the de¬ 
termination of what teas may be im¬ 
ported, and therefore in effect vests 
that official with legislative power is 
without merit.”—Buttfleld v. Strana- 
han, N.Y., 24 S.Ct. 349, 355, 192 U.S. 
470, 48 L.Ed. 525. 

sa U.S.—Buttfteld V. Bidwell, N.Y., 
96 P. 328, 37 C.C.A, 506. 

39. U.S.—Macy v. Browne, Tj.C.N. 
y., 215 F. 456, reversed on other 
grounds 224 1^. 359, 140 C.C.A. 45, 
affirmed Waite v, Macy, 38 S.Ct. 
395, 246 U.S. 606, 62 L.Ud. 892. 

Coloring 

(1) Tea containing coloring may 
not be rejected unless the coloring, 
with other impurities, makes it be¬ 
low the standard in purity, quality 
or fitness.—Macy v, Browne, N.Y., 
224 F. 359, 140 C.C.A. 45, affirmed 
Waite V. Macy, 38 S.Ct. 395, 246 U.S. 
606, 62 L.Ed. 892. 

(2) Treasury regulations directing 
the board to reject tea which con¬ 
tains any coloring matter, although 
the board may be convinced, as the 
result of all the tests they may ap¬ 
ply under the statute, that the col¬ 
oring matter is present in such 
harmless quantity that the tea is ,not 
inferior to the standards in purity, 
quality, or fitness, are, inconsistent 
with the statute.—Macy v. Browne, 
N.Y., 224 F. 359, 140 C.C.A. 45, re¬ 
versing, D.C., 215 F. 456, and af¬ 
firmed Waite V. Macy, 38 S.Ct 395, 
246 U.S. 606, 62 L.Ed. 892. 

40. U.S.—U. S. V. Twenty Chests of 
Tea, D.C.N.Y., 208 F. 89. 

17 C.J. p 614 note 62. 


41. U.S.—Macy v. Browne, N.Y., 224 
Fed. 359, 140 C.C.A. 45, affirmed 
Waite V. Macy, 38 S.Ct 395, 246 
U.S. 606, 62 L.Ed. 892. 

42. U.S.-—24 Op. Atty.-Gen. 634. 

43. U.S.—Sang Lung v. Jackson, C. 
C.CaL, 85 F. 602. 

44. U.S.—Macy v. Browne, N.Y., 224 

P. 359, 140 C.C.A. 45, affirmed 

Waite V. Macy, 38 S.Ct 395, 246 
U.S. 606, 62 L.Ed. 892. 

17 C.J. p 615 note 71. 

45. U.S.—Macy v. Browne, N.Y., 224 

P. 359, 140 C.C.A. 45, affirmed 

Waite V. Macy, 38 S.Ct 395, 246 
U.S. 606, 62 L.Ed. 892. 

46. U.S.—In re Orion Co., Cust & 
Pat.App., 71 F.2d 458—In re North¬ 
ern Pigment Co., C.C.P.A., 71 F. 
2d 447—IMscher & Co. v. Elting, 
C.aA.N.y., 60 F.2d 711, certiorari 
denied 53 S.Ct 96, 287 U.S. 649, 77 
L.Ed. 661—Frischer & Co. v. Bake- 
lite Corporation, C.C.P.A., 39 F.2d 
247, certiorari denied Frischer & 
Co. v. Tariff Commission, 61 S.Ct 
29, 282 U.S. 852, 75 L.Ed. 755. 

47. U.S.—In re Orion Co., C.C.P.A., 
71 F,2d 468—In re Northern Pig¬ 
ment Co., C.C.P.A., 71 F.2d 447. 

48. U.S.—In re Amtorg Trading 
Corporation, C.C.P.A., 75 P.2d 826, 
certiorari denied International Ag¬ 
ricultural Corporation v. Amtorg 
Trading Corporation, 66 S.Ct 102, 
296 U.S. 576, 80 L.Ed. 407. 

Suffleienoy of evidence 

<1) If there is any substantial 

evidence supporting the findings of 

the commission, they will not be dis¬ 
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turbed.—In re Orion Co., C.C.P.A., 71 
F.2d 458—In re Northern Pigment 
Co., C.C.P.A., 71 F.2d 447-;:Frischer 
& Co. V. Bakelite Corporation, C.C. 
P.A., 39 F.2d 247, certiorari denied 
Frischer & Co. v. Tariff Commi.s.sion, 
51 S.Ct 29, 282 U.S. 852, 75 L.Ed. 
755. 

(2) Evidence held to sustain find¬ 
ing of tariff commission that import¬ 
ed iron oxides were produced by u.si* 
of process of American patents, and 
to justify finding that importation of 
iron oxides tended to destroy or sub¬ 
stantially injure indu.stry of United 
States.—In re Northern IMgment Co., 
C.C.P.A., 71 F.2d 447. 

(3) Evidence held sufficient to 
show that company taking appeal 
from recommendation of tariff com¬ 
mission for exclusion of certain Im¬ 
ports was importer or consignee of 
excluded product, and as such enti¬ 
tled to appeal.—In re Orion Co., su¬ 
pra. 

SixazninatioiL of books 

“There was no error committed by 
the Commission in refusing to or¬ 
der the books of a complainant . 
to be given to the respondents for 
examination, when such books were 
at all times open for the inspcfcilon 
of the Commission, and whore full 
and free cross-examination of the 
witnesses was permitted. The law 
does not require all trad© secrete to 
be disclosed to a respondent in pro¬ 
ceedings under said section 
Frischer & Co. v. Bakelite Corpora¬ 
tion, C.C.P.A., 39 F.2d 247, 240, cer¬ 
tiorari denied Frischer Co. v. Tar¬ 
iff Commission, Si S.Ct 29. 282 U.a 
852, 76 L.Ed. 765. 
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court being on questions of law only;^9 whether 
the acts found to have been performed were acts 
authorizing exclusion within the statute is held ul¬ 
timately a question of law for the courts,although 
other authority has regarded the president’s action, 
taken pursuant to the decision of the commission. 


§ 31 

as hnal.^i 

A majority of the tariff commission may act for 
it;S2 majority constitutes a quorum, for the 

administration of this act, and a majority of a quor¬ 
um may make valid findings.^^ 


III. GOODS AND ARTICLES SUBJECT TO DUTY, RATE, AND AMOUNT 


§31. In General 

The imposition of customs duties being a matter of 
statutory regulation, whether particular goods are sub¬ 
ject to any duty, and if so In what amount, depends on 
the terms of the statute. 


Inasmuch as the scope or meaning of a certain 
term or expression found in a tariff schedule is di¬ 
rectly affected by the inclusion or omission of oth¬ 
er terms or expressions in the same act, and as con- 


U.S.—In re Northern Pigment 
Co., O.C.P.A., 71 P.2d 447—Frisch- 
er & Co. V. Bakelite Corporation, 
C.C.P.A., 39 F.2d 247, certiorari de¬ 
nied Frischer & Co. v. Tariff Com¬ 
mission, 51 S.Ct. 29, 282 U.S. 852, 
75 L.Ed. 755. 

50. U.S.—In re Amtorg Trading 
Corporation, C.C.P.A., 75 F.2d 826, 
certiorari denied International Ag¬ 
ricultural Corporation v. Amtorg 
Trading Corporation, 56 S.Ct. 102, 
296 U.S. 576, 80 L.Ed. 407. 

“What constitutes unfair methods 
of competition or unfair acts ‘is, ul¬ 
timately, a question of law for the 
courts and not for the Commission. 
Each such act must depend upon its 
own facts.”—Frischer «& Co. v. Bake¬ 
lite Corporation, C.C.P.A., 39 P.2d 
247, 248, 260, certiorari denied 

I^rischer & Co. v. Tariff Commis¬ 
sion, 51 S.Ct. 29*, 282 U.S. 852, 75 L. 
Ed. 755. 

‘‘The essence of unfair competition 

consists in the palming off of the 
merchandise of one person for that 
of another. Where the importer 
sold goods to retailers without any 
misrepresentation, and these retail¬ 
ers sold them to the public, repre¬ 
senting them to be the goods of the 
domestic producer, the one who im¬ 
ports the goods and furnishes the 
means for the consummation of the 
fraud will be held responsible. It 
was the duty of the importers to 
see that the imported goods were 
so marked that confusion as to their 
origin would not arise in the minds 
of the purchasers.”—Frischer & Co. 
V. Bakelite Corporation, supra. 

“A deliberate effort to deceive is 
not a necessary element in unfair 
competition. The question is wheth¬ 
er there is actual confusion.” It is 
presumed that one furnishing sup¬ 
plies to infringer intends supplies 
to be used for infringing article 
when article is only adapted to an 
infringing use.—Frischer & Co. v. 
Bakelite Corporation, supra, 
liower cost of Import 

Importation of merchandise cost¬ 
ing importer less than similar or 
competitive domestic article would 


cost does not constitute “unfair 
method of competition.”—In re Am¬ 
torg Trading Corporation, C.C.P.A., 
75 F.2d 826, certiorari denied Inter¬ 
national Agricultural Corporation v. 
Amtorg Trading Corporation, 56 S. 
Ct. 102, 296 U.S. 576, 80 L.Ed. 407. 

Right to sell with specific mark 

“Ownership of goods does not car¬ 
ry the right to sell them with a 
specific mark.”—^Frischer & Co. v. 
Bakelite Corporation, C.C.P.A., 39 F. 
2d 247, 259, certiorari denied Frisch¬ 
er & Co. V. Tariff Commission, 51 S. 
Ct. 29, 282 U.S. 852, 75 L.Ed. 755. 
Patented articles 

(1) In proceedings for exclusion, 
on ground of unfair practices, of 
imported products made without au¬ 
thority under process of American 
patents, court of customs and pat¬ 
ent appeals cannot op. appeal from 
tariff commission determine validity 
of patents.—In re Northern Pigment 
Co., C.C.P.A., 71 P.2d 447. 

(2) Tariff commission cannot pass 
upon validity of patents, and on in¬ 
troduction of patents is limited to 
inquiry whether patents in fact ex¬ 
isted; and where patent had expired 
and president had released embargo 
on patented products, validity of 
patent became moot question, on in¬ 
vestigation of importers' practices. 
—Frischer & Co. v. Bakelite Corpo¬ 
ration, C.C.P.A., 39 F.2d 247, cer¬ 
tiorari denied Frischer & Co. v. Tar¬ 
iff Commission, 51 S.Ct. 29, 282 U.S. 
852, 75 L.Ed. 755. 

(3) That phosphate rock mined in 
foreign country was there separated 
from unusable substances by process 
patented only in United States and 
was subsequently imported held not 
to show “unfair method of competi¬ 
tion” or “unfair acts in importation 
and sale.”—In re Amtorg Trading ' 
Corporation, C.C.P.A., 75 F.2d 826, 
certiorari denied International Agri¬ 
cultural Corporation v. Amtorg Trad¬ 
ing Corporation, 56 S.Ct. 102, 296 U. 
S. 576, 80 L.Ed. 407. 

(4) Importation of products made, 
without authority of assignee or li¬ 
censee of patentee, under process of 
American patents, held within the 
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I prohibition of the statute, although 
validity of patents had not been ju¬ 
dicially determined.—In re Orion Co., 
C.C.P.A., 71 F.2d 458—In re North¬ 
ern Pigment Co., supra. 

(5) Certified patents offered in 
evidence before tariff commission 
should be taken as prima facie evi¬ 
dence of their validity.—Frischer & 
Co. V. Bakelite Corporation, supra. 

(6) Tariff commission and presi¬ 
dent may in first instance assume 
validity of United States patents 
claimed to have been used without 
authority; and a finding of the com¬ 
mission, as basis for determination 
of existence of unfair methods of 
competition and unfair acts in im¬ 
portation, that products imported 
were made under process of Ameri¬ 
can patents, is not outside its power 
as determination of issues of pat¬ 
ents' validity or infringement.—In 
re Orion Co., supra. 

51. U.S.—^Frischer & Co. v. Elting, 
aC.A;N.Y., 60 F.2d 711, certiorari 
denied 53 S.Ct. 96, 287 U.S. 649, 
77 L.Ed. 561. 

52. U.S.—Frischer & Co. v. Elting', 
supra. 

53. U.S.—Frischer & Co. v. Bakelite 

Corporation, Cust. & PatApp., 39 
F.2d 247, 249, certiorari denied 

Frischer & Co. v. Tariff Commis¬ 
sion, 51 S.Ct. 29, 282 U.S. 852, 75 
L.Ed. 755. 

Signing; concurrence 

“The law does not require the 
findings of the . . . Commis¬ 
sion . . . to he signed, and the 

fact that some [members] did sign 
does not establish that others not 
signing did not concur. Unless the 
contrary appears, presumption is 
that a member not dissenting, and 
not signing, did participate and con¬ 
cur in findings. ‘ . Members 

. . . who concurred in findings 

as to unfair practices of importers, 
but dissented from certain findings 
involving validity of patents, should 
be held to have concurred in deter¬ 
mining whether findings of unfaii' 
competition . . . were those of 

majority.”—Frischer & Co. v. Bake¬ 
lite Corporation, supra. 
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gress in the enactment of such statutes has often 
apparently had in view the effect of former deci¬ 
sions,^^ it is evident that a judicial determination of 
the meaning of a word or an expression is often one 
of difficulty and perplexity.^^ However, as con¬ 
gress has followed a general system of schedules 
since the act of 1883 to the present time, and has 
designated or specially classified articles under this 
system, it is evident that the judicial construction 
given certain terms and clauses when thus used is 
of special value in determining the import of the 
same or similar terms when used in the existing or 
in future acts. In determining the dutiable status of 
particular articles the character of the articles, to¬ 
gether with the uses for which they were designed, 
and to which they are to be put, should be consid¬ 
ered.^® Particular articles'subject to duties see in¬ 
fra §§ 32-51; and particular articles exempt from 
duties see infra §§ 53-73. 

Duty on equipment and repair of vessels. Un¬ 
der a specific provision of the Tariff Act of 1930, 
19 U.S.C.A. § 257, a duty is imposed on equipment 
or repairs purchased or made in foreign countries 


on vessels documented under the laws of the United 
States to engage in foreign or coasting trade.®'^ 

Supplies and stores retained on hoard vessels. 
While fuel and ships’ stores may be retained on 
board vessels arriving in the United States from 
foreign ports without payment of duty, a part of a 
manifested cargo of oil pumped into the bunker 
tanks of the importing vessel after its arrival in the 
port of entry, and not included in the ship’s stores 
list, is not exempt from duty as fuel supplies.®^ 

§ 32. Chemicals, Oils, and Paints 

By the schedule of chemicals, oils, and paints the rate 
of duty to be imposed on all products whose nature re¬ 
quires that they be classified under this schedule has been 
fixed. 

In the schedule of chemicals, oils, and paints con¬ 
gress has intended to specify a rate of duty for all 
products of a chemical nature,®^ including all chem¬ 
ical elements, all chemical salts and com])ounds, all 
medicinal preparations, and all combinations and 
mixtures of any of the foregoing, whether ob¬ 
tained naturally or artificially,®^’ or containing alco- 


54. U.S.—U. S. V. Perry, N.T., 13 
S.Ct. 26, 146 U.S. 71, 36 L.Ed. S90. 

17 C.J. p 554 note 28. 

55. U.S.—U. S. V. Perry, supra. 

17 C.J. p 554 note 29 [a]. 

56. U.S.—U. S. V. Julius Blum & 
Co., 26 C.C.P.A (Customs) 168— 
Judson Freight Forwarding" Co. v. 
United Slates, 20 C.C.P.A. (Cus¬ 
toms) 229—U. S. V. Henry L. Ex¬ 
tern Co., Inc., 16 Ct.Cusl.App. 328. 

57. Equipment 

Equipment for vessel is ordinarily 
limited to portable thing, while hull 
and fittings constitute things of per¬ 
manent character, and a steel swim¬ 
ming tank installed and permanent¬ 
ly attached to hull of American reg¬ 
istered vessel while at foreign port, 
is not equipment, nor repair, and 
cost of installation was not dutia¬ 
ble as such.—U. S. V. Admiral Orien¬ 
tal Line, IS C.C.P.A.(Customs) 137. 
What constitutes repair 

(1) “Repairs” in foreign country 
within statute includes “maintenance 
painting.”—E. E. Kelly & Co. v. U. 
S., 17 C.C.P.A.(Customs) 30. 

(2) A fifty percent ad valorem du¬ 
ty was properly assessed, under Tar¬ 
iff Act 1930, § 466, 19 U.S.C.A. § 257, 
on the expenses of certain painting 
done in a foreign port, in part on 
the exterior and in part on the in¬ 
terior of the ship by a foreign con¬ 
tractor, the paint itself being pur¬ 
chased in the United States.—^Ameri¬ 
can Mail Line v. U. S., 24 C.C.P.A. 
(Customs) 70. 

Cost of labor 

Provision for expense of repairs 


made in foreign country includes 
money paid foreign contractor for 
labor performed in painting ship 
documented under United States laws 
to engage in foreign trade while in a 
foreign port.—E. E. Kelly & Co. v. 

U. S., 17 C.C.P.A. (Customs) 30. 
Exemption of materials imported for 

vessel for foreign account or trade 
see infra § 63. 

58. U.S.—Headley Asphalt Division, 
Sinclair Refining Co. v. U. S., 24 
C.C.P.A.(Customs) 427. 

59. U.S.—-Mason v. Robertson, N.Y., 
11 S.Ct. 668, 139 U.S. 624, 35 L.Kd. 
293. 

17 C.J. p 554 note 31. 

60. A “compound”' or ‘‘combina¬ 
tion,” in the general understanding, 
is necessarily something composed 
of more than one component materi¬ 
al, and- these expressions in the 
schedule are not applicable to a 
natural product, and the expres.sion 
“all similar articles,” used with ref¬ 
erence to compounds or combina¬ 
tions, applies only to a compound, 
combination,' mixture, or preparation 
composed of more than one sub¬ 
stance or material.—Monticelli Bros. 

V. U. S., 8 Ct.Cust.App. 21. 

Chemical mixture 

The provision of Schedule A par 
5, Tariff Act of 1913, 19 U.S.C.A. § 
1001 Schedule 1 par 5, for “chemical 
* * mixtures,” imports mix¬ 

tures susceptible of commercial use 
as they exist, or at least such as 
are purposely started on their way 
toward adaptation to such use.-—Aet¬ 
na Explosives Co. v. U. S., 9.Ct.Cust. 
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App. 298, certiorari granted XT. S. v, 
Aetna Explosives Co., 40 S.Cl. 483, 
253 U.S. 481, 64 Xi.Ed. 1023, afilrnu^d 
41 S.Ct. 513, 256 U.S. 402, 65 L.Kd. 
1013. 

Chemical compounds 

(1) Merchandise hearing the trade 
names of “ajinomoto” and “ve-tsln,” 
of Japane.se and (?liinesc manura,e- 
ture, respectively, cdd(diy use<l as a 
flavoring for food.—North (V)aHt Im¬ 
porting Co. V. U. S., 24 C.(d.I\A. (Cus¬ 
toms) 182. 

(2) “Norgine P,” derived from n 
natural seaweed which has Jeem air- 
dried, (!ut in pieces, washed in W'a- 
ter to which two per cent of sul¬ 
phuric acid and twt> per (’^nt of mur¬ 
iatic acid has b(M*n addod, ilum 
washed in pure wat‘*r, thf‘ a<;ul neu¬ 
tralized by sodium carbonate, ami 
the material dried and cut into 
smaller x>icces, is not Hi‘aweed, crtuli*. 
or unmanufactured, nor is it sea¬ 
weed, manufactured; hut, by the 
treatment given it, loss's Its physi¬ 
cal and <;hernical id(uitity a.s sea¬ 
weed so that the resulting product 
is an Impure sodium yiigiuate, a 
chemical compound which pn>perly 
falls under the provislon.s of the 
statute and is so class!fialde, Sodi¬ 
um alginate, as suc*h In not shown 
to have existed in the original sen- 
weod; it does exist in the imported 
product.—"Betss v. U. H., 26 C.C.ihA. 
(Customs) 399. 

(3) Sodium sulphydrate.~(irant <& 
Co. V. U. S., 13 CLCu.sl.App. 215. 

(4) Whiteoline, consisting of 
chemical compound, copper aulpho- 
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hol;6i and the rule applies when such products are 
imported in capsules, pills, tablets, etc .^2 Under it 
may be found judicial determinations of the scope or 
meaning of acids alumina amber and ambe¬ 


roid unmanufacturedcamphor, crude;®® castor 
beans or seeds ;®'^ chalk;®^ chicle, advanced in val¬ 
ue by drying, straining, or other process or treat¬ 
ment beyond that essential to proper packing;®^ 


cyanide.—U. S. v. Lo Curto & Funk, 
17 C.C.P.A. (Customs) 342. 

17 C.J. p 554 note 38. 

ChesMical compound disting'uished 

(1) From mixture.—U. S. v. Mal- 
linckrodt Chemical Works, 9 Ct.Cust. 
App. 252. 

(2) From “chemically compound¬ 
ed.”—U. S. V. Rockhill & Victor, 10 
Ot.Cust.App. 112. 

1‘7 C.J. p 554 note 38 [a]. 

Combination held not mixture 

Nitric acid with sufficient addition 
of sulphuric acid to prevent corro¬ 
sion of tanks in which shipped.— 
^tna Explosives Co. v. U. S., 9 Ct. 
Oust.App. 298, certiorari granted U. 
S. V. w®!tna Explosives Co., 40 S.Ct. 
483, 253 U.S. 481, 64 L.Ed. 1023, af¬ 
firmed 41 S Ct. 513, 256 U.S. 402, 65 
L.Ed. 1013. 

Substance held not chemical com¬ 
pound 

Hydrogenated oil, oil whose hy¬ 
drogen content has been increased 
chemically, resulting in changing 
the oil from a liquor to a solid at 
ordinary room temperatures without 
altering its essential character and 
qualities.—U. S. v. Rockhill & Vietor, 
10 Ct.Cust.App. 114. 

“Medicinal” 

The use of the word “medicinal,” 
with reference to compounds or com¬ 
binations, requires that the com¬ 
pound or combination should have 
healing or curative properties, and 
probably that it should be commonly 
so regarded and used; and the ex¬ 
pression “medicinal compounds, com¬ 
binations, and all similar articles” 
means: First, strictly medical com¬ 
pounds and combinations; and, sec¬ 
ond, compounds or combinations 
similar thereto, in that, while not 
strictly medical because possessing 
properties which adapt them to oth¬ 
er uses, they are nevertheless sus¬ 
ceptible of medicinal uses, and, in 
the form and condition imported, are 
specially designed therefor and so 
chiefly used.—Monticelli Bros. v. U. 

S., 8 Ct.Cust.App. 21, 

Medicinal compound or preparation 

(1) “Derris resin or extract}” used 
in the manufacture of animal in¬ 
secticides.—U. S. V. Wm. Cooper & 
Nephews, 22 C.C.P.A. (Customs) 31. 

(2) “Pine-Ex Bath” capsules and 
used solely for medicinal purposes. 
—U. S. V. Franklin, 19 C.C.P.A. (Cus¬ 
toms) 65. 

(3) “Pine-needle bath tablets.”— 
U. S. V. White Sulphur Springs Co., 
21 C.C.P.A.(Customs) 203. 

(4) Preparation composed of mix¬ 
ture of sandalwood oil, oil of resin, 


chlorophyll, and synthetic methyl 
salicylate.—U- S. v. International 
Trading Co., 15 Ct.Cust.App. 348. 

(5) Whiteoline, consisting of cop¬ 
per thiocyanate.—U. S. v. Lo Curto 
& Funk, 17 C.C.P.A.(Customs) 19. 

(6) Other cases see 17 C.J. p 556 
note 50. 

Individual packages 

Construction of Act 1913 par 17, 
as to sizes of individual packages.— 
U. S. v. Mallinckrodt Chemical 
Works, 9 Ct.Cust.App. 252. 
el. U.S.-—Brown & Co', v. U. S., 11 

Ct.Cust.App. 402. 

17 C.J. p 556 note 50. 

Alcoholic compounds 

The term “alcoholic compound” 
means a compound or mixture of two 
or more ingredients, which compound 
contains alcohol, and which alcohol 
is present when the compound is 
completed. To constitute an alco¬ 
holic compound within the meaning 
of said paragraph, there need not be 
a chemical admixture of the ele¬ 
ments comprising it.—C. H. Arnold 
& Co. V. U. S., 20 C.C.P.A. (Customs) 
417«—17 C.J. p 554 note 33. 

Wines as medicinal preparations or 
alcoholic compounds 

(1) Merchandise consisting of a 
“compound of wine with medicinals,” 
containing more than twenty per 
cent of alcohol, sold as “medicated 
vermouth” and used for medicinal 
purposes.—^U. S.. v. John Aquino, 
Inc., 21 C.C.P.A. (Customs) 26. 

(2) Certain wines used by the 
Chinese for medicinal purposes.— 
Wing Yee Chong & Co. v. U. S., 11 
Ct.Cust.App. 329—Shun Yuen King 
& Cc>. V. U. S., 11 Ct.Cust.App. 331. 

(3) Merchandise, described as 
“Sauce Bercy,” “Sauce Newberg,” 
“Sauce Bordelaise,” and “Sherry 
Flavoring,” consisting of sherry or 
other low-grade wines, each contain¬ 
ing, among other ingredients, less 
than twenty per cent of alcohol and 
less than two per' cent of salt, un¬ 
fit for beverage purposes and used 
exclusively in hotels and restaurants 
as a flavoring in the preparation 
and making of sauces for various 
dishes, is properly classified as an 
alcoholic compound.—C. H. Arnold 
& Co. V. U. S., 20 C.C.R.A. (Customs) 
417—U. S. V. Neuman & Schwiers 
Co., Inc., 18 C.C.P.A. (Customs) 1. 

(4) Wine for curing tobacco, ren¬ 
dered undrinkable by adding potas¬ 
sium nitrate to avoid procuring pro¬ 
hibition permit, is classifiable as 
chemical mixture.—Porges &'Levy v. 
U. S., 15 Ct.Cust.App. 298. 

(5) Evidence, held insufficient to 
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show that kind of wine sauce labeled 
“Sauce Theo” was dutiable as alco¬ 
holic compound.—U. S. v. Neuman & 
Schwiers Co., supra. 

Weight, not volume, determining 
element of amount. 

U.S.—Rapken & Co. v. U. S., 25 C. 
C.P.A. (Customs) 268, vacated on 
other grounds 59 S.Ct. 804, 30 7 U. 
S. 171, 83 L.Ed. 1189. 

62y U.S.—Smith & Son Mfg. Co. v. 

U. S., 15 Ct.Cust.App. 277. 
Chemicals in capsules, tablets, etc. 

(1) Chemical fertilizer tablets.— 
Bush & Co. V. U. S., 14 Ct.Cust.App. 
345. 

(2) Vaccine in ampoules.—Smith 
& Son Mfg. Co. V. U. S., 15 Ct.Custl 
App. 277. 

63. Acids 

(DA powder derived from com¬ 
mercial extract of nutgalls, contain¬ 
ing more than seventy-eight per cent 
of tannic acid, and not commonly 
used in tanning leather, is classifi¬ 
able as tannic acid and not as an ex¬ 
tract or decoction of nutgalls or 
tanning material.—East Asiatic Co., 
New York Agency, v. U. S., 10 Ct. 
CustApp. 207. 

(2) Stearic acid, containing three 
closely related acids and admittedly 
an acid substance, held dutiable as 
within provision for all other acids. 
Tariff Act 1922, § 1, par 1, 19 U.S.C. 
A. § 121, par 1.—Lament, Corliss & 
Co. V. U. S., 18 C.C.P.A.(Customs) 
431, certiorari denied 52 S.Ct. 10, 284 

U. S. 622. 76 L.Ed. 531. 

(3) Other cases see 17 C.J. p 554 
note 32. 

64. U.S.—C. J. Tower & Sons v. U. 

S., 24 C.C.P.A. (Customs) 332. 

17 C.J. p 554 note 34. 

65. U.S.—U. S. V. National Import¬ 
ing Co., 12 Ct.Cust.App. 186. 

66. U.S.—Hopkins Co. v. U. S., 12 ' 
I Ct.Cust.App. 296. 

17 C.J. p 554*note 35. 

67. U.S.—U. S. V. Baker Castor Oil 
Co., 2 Ct.Cust.App. 338. 

17 C.J. p 554 note 36. 

68. U.S.—U. S. V. Anderson, N.Y., 
175 F. 961, 99 C.C.A. 451. 

17 C.J. p 554 note 37. 

Precipitated chalk, suitable for 
medicinal or toilet purposes.—U. S. 

V. Amerman & Patterson, 9 Ct.Cust. 
App. 2! 4 4. 

69. U.S.—^American Chicle Co. v. U. 

S., 9 Ct.Cust.App. 1. 

Advance in value 

Slight advance in value resulting 
from processes relating to packing 
and transportation does not warrant 
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terials;^^ perfumery and other toilet prepara¬ 
tions;^^ salts of cinchona soap;^^ sodium 
sulphur ;92 tea sweepings and titanium com¬ 
pounds and mixtures.^^ 

Chemicals, oils, and paints on free list see infra 

§ 58. 

§ 33. Earths, Earthenware, and Glassware 

The schedule of earths, earthenware, and glassware 


25 C.J.S, 

provides for the duties to be imposed on all materials 
and manufactures coming within its terms. 

Under the schedule of earths, earthenware, and 
glassware is found a judicial determination of the 
meaning and scope of the following terms and 
phrases : Agate manufactures asphaltum and bi¬ 
tumen brick carbon cernent;^^ china and 
earthenware;^ and judicial determination of mean- 
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Ceramic colors 

(1) The context of Tariff Act 1913, 
Schedule B par 63, (as also that of 
its ancestor Tariff Act 1909 Schedule 
A par 56) evinces congress’s unmis¬ 
takable purpose to select from all 
colors those colors which are used 
in the ceramics and expressly rate 
them for dutiable purposes.—Drank- 
enfeld & Co. v. U. S., 9 Ct.Cust.App. 
124. 

(2) Provision for ceramic color in 
Tariff Act 1913 Schedule A par 63 
is more specific than general provi¬ 
sion of Tariff Act 1922 Schedule 1 
par 68, 19 U.S.C.A. § 121—Comstock 
& Theakston v. U. S., 12 Ct.Cust. 
App. 502. 

87. U.S.—lingerer & Co. v. XT. S., 15 
Ct.Cust.App. 279—Ungerer & Co. 
v. U. S., 13 Ct.Cust.App. 534—U. 
S. V. American Shipping Co., 13 Ct, 
Cust.App. 346—U. S. V. Lehn & 
Fink, 9 Ct.Cust.App. 309. 

88. U.S.—Stationery Import & Ex¬ 

port Corp. V. U. S., 23 C.C.P.A. 
(Customs) 229—American Ship¬ 

ping Co. y. U. S., 19 C.C.P.A. (Cus¬ 
toms) 304—U. S. V. Thomas & 
Pierson, 18 C.C.P.A.(Customs) 142 
—Factor v. U. S., 15 Ct.Cust.App. 
401. 

17 C.J. p 557 note 57. 

89. U.S.—U.'S. V. Merck, N.Y., 168 
F. 244, 94 C.C.A. 74. 

17 C.J. p 557 note 64. 

90. U.S.—U. S. V. International For¬ 
warding Co., 18 C.C.P.A.(Customs) 
27—U. S. V. Conover, 17 C.C.P.A. 
(Customs) 462—U. S. v. Tardley 
& Co., 16 Ct.Cust.App. 499—Shal- 
lus Co. V. U. S., 13 Ct.Cust.App. 
87—Morris, Mann & Reilly v. U. 
S., 12 Ct.Cust.App. 390. 

17 C.J. p 557 note 57 [b]. 

91. U.S.—^Norwegian Nitrogen Prod¬ 
ucts Co. V, U. S., 20 C.C.P.A.(Cus¬ 
toms) 27, certiorari granted 53 S. 
Ct. 84, 287 U.S. 686, 77 L.Bd. 512, 
affirmed 53 S.Ct 360, 288 U.S. 294, 
77 L.Ed. 796—U. S. y. Schenker’s 
Inc., 15 Ct.Cust.App. 460, 

92. U.S.—Vandiver v. U. S., Pa., 166 
F. 961, 84 C.C.A. 522. 

17 C.J. p 657 note 55. 

93. U.S.—U. S. V. Hensel, C.C.N.T., 
107 F. 260. 

17 C.J. P 657 note 56. 

94- U.S.—Comstock & Theakston v. 
U. S., 12 CtCusl.App. 602, 


95. U.S.—U. S. v. Lorsch, N.T., 158 
F. 398, 86 C.C.A. 34—17 C.J. p 657 

: note 58. 

96. Asphaltum and bitumen 
Asphalt mastic in cakes, which 

were produced by subjecting lime¬ 
stone rock asphalt to a crushing 
process and mixing it with bitumen 
and certain crude oils, is dutiable 
as asphaltum and bitumen, not spe¬ 
cially provided for, dried or other¬ 
wise advanced in any manner.—Ga¬ 
briel V. U. S., C.C.N.Y., 122 F. 896— 
17 C.J. p 557 note 59. 

97. Brick 

The term “brick” relates to brick 
used for structural or kindred pur¬ 
poses, and does not apply to scouring 
brick.—Waddell v. U. S., 5 Ct.Cust. 
App. 63—17 C.J. p 557 note 60. 

98. U.S.—U. S. V. Buhring Water 
Purifying Co., 22 C.C.P.A. (Cus¬ 
toms) 410—Knott V. U. S., 9 Ct. 
Cust.App. 93. 

17 C.J. p 557 note 61. 

99. U.S.—^Anglo-American Portland 
Cement Co. v. Soeberger, C.C.Ill., 
39 F. 763. 

17 C.J. p 557 note 62. 

1. Common earthenware 

U.S.—Dow Co. V. U. S., 11 Ct.Cust. 

App, 249, 

Earthenware toys 

Merchandise which answers the de¬ 
scription of Tariff Act 1913 Schedule 
A par 78, “common yellow, brown, or 
gray earthenware made of natural 
unwashed and unmixod clay,” and 
also that of par 79, “earthenware 
and crockery ware composed of a 
nonvitrified absorbent body . . . 

and stoneware, including . . . or¬ 

naments, toys,” is, by reason of its 
being an ornament or toy, more spe¬ 
cifically described by par 79, and 
therefore dutiable under it. Diminu¬ 
tive earthenware figures of birds, 
plants, houses, and people, designed 
to be exposed for amusement or or¬ 
nament and not intended or suit¬ 
able for ,any utilitarian purpose, are 
dutiable as earthenware ornaments 
or toys under Schedule B par 79, and 
are not to be classified as earthen¬ 
ware articles under par 78.—Butler 
Bros. V. U. S., 9 Ct.Cust.App. 90. 
Ornamented or decorated earthen¬ 
ware 

U.S.—U. S. V. W. X. Huber Co., 21 C, 
C.P.A.(Customs) 667—U. S. v. Roy-- 
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al Copenhagen Porcelain, Inc., 17 

C.C.P.A.(Customs) 464—U. S. v. 

Todd & Co„ 11 CtCust.App. 50— 

U. S. v. Mutual China Co., 9 Ct. 

Cust.App. 232. 

Ornamented or decorated china ware 

(1) In general.—^Arthur Schiller & 
Son V. U. S., 21 C.C.P.A. (Customs) 
190. 

(2) Decorated china fonts for holy 
water.—Kennedy & Sons v. U. S., 12 
Ct.Cust.App. 347. 

(3) Porcelain plates decorated with 
paintings and other embellishments. 
—U. S. V. Oberlaender, 25 C.C.P.A. 
(Customs) 24. 

(4) The fact that the imported ar¬ 
ticles may he used in hotels and 
restaurants does not, in itself, re¬ 
move them from classification as 
“tableware." They may be hotel 
ware and still be tableware within 
the common meaning of that word. 
—Arthur Schiller &: Son v. U. S., su¬ 
pra. 

■Vitrified ware 

(1) Chinawnre known as “banko 
ware,” shown to be about half vitri¬ 
fied and wholly nonabsorbent, was 
correctly classifii'd aec.ordingly un¬ 
der Tariff Act 1913 Sch(‘dul(‘ H par 
80. When congress provided in 
Schedule B par 79 of tht* .\ct for a 
nonvitrified absorbent body and in 
par 80 for a vitrified nonabsorhent 
body, with the furtlnm provision 
that the latter, when broken, must 
show a vitrified or semivit rifb‘d or 
vitreous or semivilreou.s fracture, 
it understood that such wares as are. 
dealt with in the paragraphs, if en¬ 
tirely vitrified, are nonabsorbent, if 
entirely nonvitrified, are absorbent, 
and that, when parlially vitrified, 
they may be absorbent or nonab¬ 
sorbent, depending upon the degrett 
of vitrification. “Vitriflctd” means 
substantially converted into glass. 
“Vitreous" means c(mslsting of or 
resembling glas.s in its important 
characteristics. Thr* words “stmii- 
vitrifled" and “sianivUreous," in par 
80, do not require the, bodies of the 
wares to be fifty per cent or more 
vitrified in order to warrant classi¬ 
fication under the paragraph; vitri¬ 
fication to an appreciahio extent, and 
not to a negligible degree only, Is 
sufficient. Any power of absorption 
whatever Is not sufficient to exclude 
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ing and scope of clays or earths ;2 earthy or mineral 
substances wholly or partly manufactured grind¬ 
stones manufactures of plaster of paris;^ mar¬ 
ble;® mica;'^ monumental or building stone 
onyx;® pearl hardening;^® plaquesand tiles.^^ 


Under the various paragraphs imposing duties on 
glass and glassware is found a determination of the 
meaning of the following terms and phrases: bev¬ 
eled glass blown glass ware;^'^ bottles, jars, and 
vials and determination of the meaning of the 


merchandise from par 8-0.—Vantine 
& Co. V. U. S., 9 Ct.Cust.App. 291. 

(2) Provisions for articles of ‘Vit¬ 
rified ware” is more specific than 
that for “manufactures of talc or 
steatite,” and “fish-spine beads,” used 
to insulate electric wires, composed 
in chief value of talc or steatite, vit¬ 
rified are not “beads,” but are arti¬ 
cles of vitrified ware.—Vandegrift & 
Co. V. TJ. S., 15 Ct.Cust.App. 165. 
“Piece«»» 

Each component part of earthen¬ 
ware cups and saucers, and other 
earthenware articles with detachable 
bottoms, tops, and other parts, de¬ 
signed for table and household use, 
are to be counted as one piece in 
making application of the provision 
“Earthenware cups . . . and all 

other articles ... 10 cents per 

dozen pieces and 50 per centum ad 
valorem” in Tariff Act 1930 par 211 
§ 1, 19 U.S.C.A. § 1001 par 211. The 
words “articles” and “pieces” are not 
used in said provision in a synony¬ 
mous sense, since, if it was the pur¬ 
pose of congress to treat each ar¬ 
ticle, each entirety, with its separate 
pieces, as one piece, it would have 
been unnecessary to have used the 
word “pieces” at all.—U. S. v. S. H. 
Kress & Co., 23 C.C.P.A.(Customs) 
90—17 C.J. p 557 note 64. 

2 . U.S.—Perkins Goodwin & Co. v. 
U. S., C.C.Pa., 160 P. 272. 

17 C.J. p 557 note 63. 

Blue clay 

U.S.—Koons. Wilson & Co. v. U. S., 
8 Ct.Cust.App, 333. 

Clays or earth artificially activated 
with acid 

U.S.—L. A. Salomon & Bro. v. U. S., 
26 C.C.I-^.A.(Customs) 302, certior¬ 
ari denied 59 S.Ct. 836, 307 U.S. 
633, 83 L.Ed. 1515—U. S. v. L. A. 
Salomon & Bro., 22 C.C.P.A. (Cus¬ 
toms) 490. 

3. U.S.—Thomas & Pierson v. U. S., 
25 C.C.P.A.(Customs) 56—Pearson, 
Peppard & Co., Inc., v. U. S., 23 C, 
C.P.A. (Customs) 35—U. S. v. C. 
J. Tower & Sons, 18 C.C.P.A. (Cus¬ 
toms) 19§. 

17 C.J. P 559 note 78. 

Material for makiixg' uecMaces 

Merchandise consisting of forty- 
three platinum, enamel, and diamond 
beads and one clasp, composed of 
platinum and diamonds, stipulated 
to be in chief value of diamonds, the 
beads to “have no other use than 
for stringing as part of a necklace” 
and the clasp “no other use than 
as a clasp for a necklace,” is no-t 
jewelry, finished or unfinished, but 
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material dedicated to use in the mak¬ 
ing of a necklace, and the protest 
claiming the beads dutiable at forty 
per cent ad valorem under Tariff 
Act 1922, par 214 § 1 (19 U.S.C.A. § 
121), and the clasp at fifty-five per 
cent ad valorem under par 348 § 1, of 
said act (19 U.S.C.A. § 121), was 
properly sustained by the court be¬ 
low.—U. S. V. Cartier, Inc., 20 C.C. 
P.A.(Customs) 215. 

4m U.S.—British American Tobacco 
Co. V. U. S., 17 C.C.P.A. (Customs) 
374—U. S. V. Canadian Pacific Ry. 
Co., 17 C.C.P.A.(Customs) 238. 

5. U.S.—U. S. V. Okuda & Co., 23 C. 
C.P.A. (Customs) 46. 

6. Marble 

(1) A set of marble church altars 
(two side and one main) of the con¬ 
ventional Gothic type.—Reardon v. 
U. S., 11 Ct.Cust.App. 233. 

(2) Marble mosaic picture.—Retry 
Co. V. U. S., 11 Ct.Cust.App. 525. 

(3) Rectangular slabs of marble 
for use as tops for tables and other 
furniture.—Richard Shipping Corpo¬ 
ration V. U. S., 17 C.C.P.A. (Customs) 
417. 

(4) Marble tiles in selected sizes to 
make floors.—U. S. v. McBride Stu¬ 
dios, 14 Ct.Cust.App. 321—Thompson- 
Starrett Co. v. U. S., 12 Ct.Cust.App. 
37. 

(5) Other cases see 17 C.J. p 558 
note 65. 

Marble is defined as crystalline 
limestone or crystallized carbonate of 
lime, susceptible of high polish, and 
decorative or ornamental in effect,— 
U. S. V. Tompkins Kiel Marble Co., 
14 Ct.Cust.App. 7. 

7. U.S,—Chicago Mica Co. v. U. S., 
21 C.C P.A. (Customs) 401. 

17 C.J. p 558 note 66. 

8. U.S.—U. S. V. Tompkins Kiel 
Marble Co., 14 Ct.Cust.App. 7. 

17 C.J. p 558 note 67. 

9. U.S.—Mutual Lamp Mfg. Co. v. 
U. S., 21 C.C.P.A.(Customs) 231. 

10. U.S.—U. S. V. Watson, C.C.N. 
Y., 84 P. 160. 

11. U.S.—Hour V. U. S., C.C.N.Y., 91 
F. 533—^Altman & Co. v. U. S., C.C. 
N.Y., 71 F. 393. 

12. U.S.—^U. S. V. W. X. Huber Co., 
20 C.C.P.A. (Customs) 9—Shannon 
& Sons V. U. S., 11 Ct.Cust.App. 13. 

17 C.J. p 558 note 71. 

13. U.S.—^U. S. V. Semon Bache & 
Co., 21 C.C.P.A. (Customs) 218— 
Bache & Co. v. U. S., 11 Ct.Cust. 

1 App. 314. ' 


14. Blown glassware 

(1) Decorated and colored blown- 
glass candlesticks, chiefly for decora¬ 
tive purposes.—U. S. v. Koons, Wil¬ 
son & Co., 15 Ct.Cust.App. 352—U. S. 
V. Bloch & Co., 13 Ct.Cust.App. 5. 

(2) Water gauge glasses for use on 
boilers.—U. S. v. Chesterton Co., 15 
Ct.Cust.App. 175. 

(3) Plain glass stemware, with 
blown bowls and molded feet, is 
classifiable as glass partly blown.— 
Fensterer & Voss v. U. S., 12 Ct.Cust. 
App, 105. 

(4) Other cases see 17 C.J. p 658 
note 73. 

15. Bottles, vials, jars, etc. 

(1) Ampoule.—U. S. v. Lilly & Co, 
14 Ct.Cust.App. 332. 

(2) Nonrefillable bottles of whis¬ 
ky.—Draz & Co. v. U. S., 8 Ct.Cust. 
App. 382. 

(3) Plain green or colored, molded 
or pressed, glass jars, and flint, lime, 
or lead glass jars whether colored, 
colorless, or decorated.—U. S. v. 
Hudnut, 15 Ct.Cust.App. 463. 

Patented bottles 

Provision for duty on bottles does 
not exclude bottles covered by de¬ 
sign patents or those limited to 
holding and transportation of par¬ 
ticular article of commerce.—U. S. v. 
Hudnut, 17 C.C.P.A, (Customs) 207. 

The term “bottles for table serv¬ 
ice” in Tariff Act 1930 par 217 § 

1, 19 U.S.C.A. § 1001 par 217, re¬ 
fers to such bottles as are “ad¬ 
juncts of the table,” something 
other than the ordinary contain¬ 
ers used for the “holding or trans¬ 
portation of merchandise.”—Bal- 
four-Guthrie & Co. v. U. S., 23 C. 
C.P.A. (Customs) 1—U. S. v. Sassi, 13 
Ct.Cust.App, 319. 

The term “merchandise” as used in 
the proviso “suitable for use and of 
the character ordinarily employed for 
the holding or transportation of 
merchandise” of Tariff Act of 1922, 
19 U.S.C.A. § 121 par 217, means, 
and was intended to mean, only arti¬ 
cles which are, or may be intended 
to be placed, in commerce; it does 
not mean articles and commodities 
when in the hands of the ultimate 
consumer for personal as distin¬ 
guished from commercial use.—U. S. 
v. Julian Roberts, Inc., 23 C.C.P.A. 
(Customs) 300—17 C.J. p 558 note 
72. 

Bottles and merchandise separately 

assessed 

U.S.—^Wines & Spirits (Hawaii), 
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following: cut glass;^® cylinder, crown, and sheet 
glass frostings;!^ glass tubes or rods;^^ illumi¬ 
nating articles incandescent electric light 


bulbs lenses mirrors obscured glass 
optical glass optical instruments, and frames and 
mountings ornamented or decorated glass- 


Ltd., V, U. S., 25 C C.P.A. (Customs) 
235. 

Bottles containing* duty free mer¬ 
chandise 

(1) In g-eneral,—Associated Com¬ 
mercial Co., Ltd. V. U. S.. 24 C.C.P.A. 
(Customs) 402. 

(2) Whether or not the bottles 
were "exported” within the meaning- 
of that word as used in par 1615 § 
201, 19 U.S.C.A. § 1201 par 1615. is 
not determined, for the reason that, 
if they were not exported, this para¬ 
graph has no application and the 
merchandise was dutiable by virtue 
of § 301, 19 U.S.C.A. § 1301, making 
applicable the dutiable taiuif sched¬ 
ules of the 1930 act. If the bottles 
were exported, within the meaning 
of said paragraph, then its provi¬ 
sions with respect to proof of iden¬ 
tity at the time of making the entry, 
and in the manner prescribed by the 
regulations (art 392 of "Customs 
Regulations 1931”), were not com¬ 
plied with.—Associated Commercial 
Co. V. U. S., supra. 

Lime glass bottles 

(1) Decorated colorless lime glass 
jars for talcum powder are more 
specifically provided for in provi¬ 
sion for limo glass jars.—U. S. v. 
Hudnut, 15 Ct.Cust.App. 463. 

(2) Lead and lime glass bottles, 
ornamented and used for holding 
perfume, are classifiable as bottles 
suitable for use for holding and 
transportation of merchandise.—U. S. 
V. Hudnut, 17 C.C.P.A. (Customs) 207. 

(3) Chianti bottles in chief value 
of plain, green, blown, lime glass, 
partly covered by wicker, ussed for 
holding and transporting vinegar, 
are dutiable as "bottles” under the 
provision for lime glass bottles, and 
the provision relative to bottles for 
"covered or uncovered demijohns and 
carboys” does not exclude all other 
covered glass containers.—U. S. v. 
Sassi, 13 Ct.Cust.App. 319. 

Containers for perfume, etc. 

TT.S.—Coty Processing Co. v. U. S., 

23 C.C.P. A. (Customs) 117—U. S. 

■ V. Marshall Field & Co., 21 C.CP. 

A.(Customs) 208—U. S. v. Marshal] 
Field & Co., 19 C.C.P.A. (Customs) 
d3l. 

16 . U.S.—Binns v. Lawrence, N.T., 
12 How.(U.S.) 9, 13 L.Ed. 871— 

17 C.J. p 558 note 74. 

17- U.S.—U. S. V. Clay Adams Co., 

24 C.C.P.A. (Customs) 150. 

18. U.S.—U. S. V. J. P. Reiss Co., 

18 C.C.P.A. (Customs) 159. 

19. U.S.—^U. S. V. Meadows, Wye & 
Co., 23 C.C.P.A. (Customs) 276. 

20 . U.S.—Paramount Bead Corpora- , 


tion V. U. S., 19 C.C.P.A. (Customs) 
385—Weiss & Biheller v. U. S., 18 
C.C.P.A. f Customs) 293—U. S. v. 
Wyle & Bros., 14 Ct.Cust App. 297 
—Solomon & Son v. U. S., 13 Ct. 
Cust.App. 353—U. S. V. Bloch & 
Co., 13 Ct.Cust.App. 5. 

21. U.S.—Redden v. U. S., 19 C.C. 
P.A (Customs) 401. 

Definition 

Incandescent electric light lamp 
ordinarily consists of bulb fitted 
with other parts constituting light¬ 
giving element.—B. B. T. Corp. of 
America v. U. S., 16 Ct.Cust.App. 
144. 

Articles not incandescent electric 
liglit bulbs 

(1) Aviation field flood lights.— 

B. B. T. Corp. of America v. U. S., 
supra. 

(2) Decorated glass vase-shaped 
article and detachable decorated 
shade which when assembled is used 
as lamp, and colored glass flask used 
in construction of lamps.—U. S. v. 
Milnor, Inc., 16 Ct.Cust.App. 472. 

22. U.S.—U. S. V. John H. Faunce, 
Inc., 21 C.C.P.A. (Customs) 80— 

U. S. V. Uni vis Lens Co., 20 C.C.P. 
A. (Customs) 375. 

ZZ* U.S.—Levy Corporation v. U. S., 
12 Ct.Cust.App. 181. 

17 C.J. p .558 iipte 75. 

24. U.S.—^William A. Foster & Go. 

V. U. S., 26 C.C.P.A. (Customs) 

59—Raphael Glass Co. v. U. S., 
20 C.C.P.A.(Customs) 291—Semon 
Bache & Co. v. U. S., 17 C.C.P.A. 
(Customs) 273. 

17 C.J. p 559 note 77. 

25. U.S.—Semon Bache & Co. v. U. 
S., 25 C.C.IAA.(Customs) 239. 

A reflector button is not an "op¬ 
tical” instrument as that term was 
defined by this court.in the case of 
U. S. V. Bliss & Co., 6 Ct.Cust.App. 
433.—Semon Bache & Co. v. U. S., 
supra. 

ITse as determiniXLg factor 

Use is not the sole consideration in 
determining whether a given glass is 
optical glass. It must, as defined 
by the lexicographers, be of a very 
high quality, and, according to the 
Summary of Tariff Information 1929, 
it must be of exact chemical com¬ 
position that must satisfy the specifi¬ 
cations of a glass for use in optical 
instruments.—Semon Bache & Co. v. 
(J. S.i supra. 

26. Optical instnunents 

(1) Hilger measuring micrometer. 
—U. S, tr. Rational Freight Co., 23 C, 

C. P.A. (Customs) 138. 

(2) "Pyrometers.”—S. v* Py*- 
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rometer Instrument Co., 23 C.C.P.A. 
(Customs) 242. 

(3) Measuring machines, compris¬ 
ing framework, plates, holders, and 
adjusting machinery for moving the 
objects 'to be measured past a scale 
of line measurements, and under 
microscopes which are integral and 
essential features of the devices, be¬ 
ing used for the purpose of very ac¬ 
curate measurements and measure¬ 
ment comparison, especially such as 
cannot be made by hand and with 
the naked eye.—Ferner v. U. S., 23 C. 
C.P.A.(Customs) 62. 

(4) Polariscope.—U. S. v. Interna¬ 
tional Forwarding Co., 9 Ct.Cust.App 
156. 

(5) Combination of a microscop(‘ 
and a projecting apparalu;^.—-U. S. v 
Clay Adams Co., 20 C.C.P.A.(Cus¬ 
toms) 2S5. 

(6) Microscope sets, consisting of 
“microscopes without the magnify¬ 
ing power of laboratory instru¬ 
ments, together with various acct‘S” 
series necessary to their use,” chief¬ 
ly used by children from twelve to 
sixteen years of age, for hornt' study 
and in the examination of various 
objects such as hair, string, or th(‘ 
like, and botanical specimens.—tJ. F5. 
V. Louis Wolf «Ss Co., 26 C.C.P.A.((Cus¬ 
toms) 243. 

(7) Photographic range finder, de¬ 
signed to be detachably mounted on a 
enmera but capable of Indng used 
separately, the function of which is, 
by manipulation, to as(‘ertain the dis¬ 
tance of tne object to be vlew<‘a in 
order that the camera may be put in 
critical focus, is not a part of a 
photographic camera, it appearing 
that when the finder and the camera 
for which it is designed are used to¬ 
gether, each "performs its separate 
function without loss of any of U.s 
essential characteristk;s,” and 
"whether separate or joined, each is 
complete in itself, ea<5h is a dis¬ 
tinct and separate entity." and the 
finders were properly classlfi«*d and 
assessed for duty under the provi¬ 
sion for optical instruments, frames 
and mountings therefor, and parts 
of any of the foregoing In Tariff 
Act 1930, par 228 (b), 19 U.H.C.A. § 
1001 par 228 (b).—-tJ. S. v. 11. lAdtss, 
Inc., 26 C.C.P.A. (Custom.^) 418, 
Motmtlxig's 

(1) "Heads of projection machines 
and film-gat^ magazine heads, parVi 
of projection apparatuse«.”~lj. H. v. 
Massce & Co., 20 C.C.P.A.(Customs) 
210 . 

(2) Unit of motion picture projec¬ 
tion mechanism consisting of metal 
frame to which are attached sprock- 
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ware;27 plate glass plated or cased glass pro¬ 
jection lenses scientific glass articles table and 
kitchen articles and utensils glass, and manufac¬ 
tures of glass, or paste, or articles of which glass or 
paste is a component material, and glass not specially 
provided for.^^ 

Earths, earthenware,' and glassware on free list 
see infra § 59. 


§ 34. Metals and Manufactures Thereof 

The rate and amount of duty to be imposed on metals 
and manufactures thereof is determined by the schedule- 

Under the metal schedule, judicial construction 
has been placed upon the following terms or claus¬ 
es: Abrasives aluminum antimonyarti¬ 
cles suitable for producing, rectifying, modifying, 
controlling, or distributing electrical energy au- 


ets or shafts and shutter unit syn¬ 
chronized with intermittent sprock¬ 
et to control passage of rays of 
light is dutiable as mountings or 
frames for projecting lenses, rather 
than as parts of machines.—Ameri¬ 
can Holding Corporation v. XT. S., 18 
C.C.P.A. (Customs) 275. 

(3) Glass slides and cover glasses 
are not “mountings” for microscopes, 
but are manufactures of glass.— 
Thomas Co. v. XJ. S., 12 Ct.Cust.App, 
425. 

(4) Spirit levels for surveyors’ 
transits are classifiable as mountings 
for surveyors’ instruments.—Lietz 
Co. V. XT. S., 11 Ct.Cust.App. 426. 

(5) Mother of pearl staves and 
name rings for mountings or embel¬ 
lishments of opera glasses are 
classifiable as mountings for opera 
glasses.—XJ. S. v. Sheldon & Co., 9 
Ct.Cust.App. 153. 

(6) The word “mountings” with 
reference to “opera and field glasses 
and optical instruments,” when used 
in connection with optical instru¬ 
ments such as the microscope and 
polariscope, is used in the sense of 
accessories, adjuncts, or parts there¬ 
of, and polariscope tubes, specially 
designed glass tubes with brass fit¬ 
tings for holding liquids to be ex¬ 
amined in polarized light, are dutia¬ 
ble as mountings for optical instru¬ 
ments.—XJ. S. v. International For¬ 
warding Co., 9 Ct.Cust.App. 156. 

Prism binoctaars 

A prism binocular telescope is not 
a prism binocular field glass. The 
term field glass, as commonly under¬ 
stood, embraces only an article that 
is small, compact, and extremely 
portable: and the legislative intent, 
as gathered from the phraseology of 
Tariff Act 1930 par 228 (b), 19 U.S. 
C.A, § 1001 par 228 (b), was to in¬ 
clude within the term prism binocu¬ 
lars only binocular field glasses con¬ 
taining prisms.—U. S. v. Carl Zeiss, 
Inc., 26 C.C.P.A.(Customs) 182. 

27. XJ.S.—U. S. V. Julian Roberts, 
Inc., 23 C.C.P.A. (Customs) 300— 
U. S. V. Ehrich, 22 C.C.P.A. (Cus¬ 
toms) 1—Alexander & Oviatt v. XJ. 

21 C.C.P.A.(Customs) 97~Mc- 
I.jaughlin & Freeman v. XJ. S., 18 
C.C.P.A* (Customs) 128--McLaugh- 
lin & Freeman v. XJ. S., 17 C.C.P. 
A. (Customs) 302—Fensterer & 
Voss V. XJ. S., 12 Ct.Cust.App. 


105—Shallus Co v. U. S., 11 Ct. 
CustApp. 220—Central Warehouse 
Co. V. U. S., 11 Ct.Cust.App. 219— 
Woolworth Co. v. U. S., 11 Ct.Cust. 
App. 217—U. S. V. Bush & Co., 9 
Ct.Cust.App. 160—Smith & Co. v. 
U. S., 8 Ct.Cust.App. 256. 

17 C.J. p 559 note 77. 

28. XJ.S.—^William A. Foster & Co. 
v.'U. S., 23 C.aP,A. (Customs) 131 
—^XJ. S. V. Semon Bache & Co., 21 
C.C.P.A.(Customs) 525—William A. 
Foster & Co. v. U. S., 20 C.C.P.A. 
(Customs) 15. 

29. XJ.S.—XJ. S. V. General Display 
Case Co., 21 C.C.P.A. (Customs) 542 
—Semon Bache & Co. v. XJ. S., 17 
C.C.P.A. (Customs) 315. 

30. U.S.—B. B. T. Corp. of Ameri¬ 
ca V. U. S., 16 Ct.Cust.App. 144. 

17 C.J. p 558 note 70. 

31. U.S.—U. S. V. Kelvin & Wilfrid 

O. White Co., 24 C.C.P.A. (Customs) 
327—Heemsoth & Basse v. U. S., 24 
C.C.P.A. (Customs) 208—U. S. v. 
Western Surgical Supply Co., 22 
C.C.P.A. (Customs) 299—Empire 
Laboratory Supply Co., v. U. S., 22 
C.C.P.A. (Customs) 196—Chaney 
Mfg. Co. V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 409—U. S. V. Central Scien¬ 
tific Co., 21 C.C.P.A.(Customs) 214 
—U. S. V. A. S. Aloe Co., 20 C.C. 

P. A. (Customs) 319—U. S. v. E. H. 
Sargent & Co., 20 C.C.P.A. (Cus¬ 
toms) 172—U. S. V. J. Schultz & 
Co., 20 C.C.P.A. (Customs) 129—U. 
S. V. Kimball Dental Mfg. Co., 19 
C.C.PA. (Customs) 353—U. S. v. 
Schaeffer & Budenburg Corpora¬ 
tion, 18 C.C.P.A.(Customs) 338. 

32. U.S.—0. S. V. Marshall Field & 
Co., 20 C.C.P.A.(Customs) 72. 

33. Glass not specially provided for 

Broken sheet glass used only in 
remanufacture of window glass.—U. 
S. V. Bassichis Co., 16 Ct.Cust.App. 
410. 

Manufactures of glass or paste 

(1) Brooches, pendants, bracelets, | 
combs, hatpins, and hairpins, com¬ 
posed of metal and paste, paste chief 
value.—Bloomingdale Bros. v. U. S., 

8 Ct.Cust.App. 314. 

(2) Hatpins with large paste heads 
of a pearly luster and metal, gold- 
plated stems, the paste heads being 
the chief value.—Veith v. U. S., 10 
Ct.Cust.App. 201. 

(3) Millinery ornaments in chief 
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value of cut black paste.—U. S. v. 
Blumenthal & Co., 13 Ct.Cust.App. 
407. 

(4) Mosaics.—Frei Art Glass Co. 
V. U. S., 15 Ct.Cust.App. 132. 

(5) Small circular disks of glass 
and small oblong disks of glass, 
made from glass cylinders, conceded- 
ly unfit for optical glass purposes, 
and dedicated to the single use of 
making goggles, are manufactures of 
glass.—U. S. V. Strauss & Buegelei- 
sen, 20 C.C.P.A. (Customs) 378. 

(6) Unpolished pieces of bent glass 
in various shapes, used for watch 
crystals, locket sides, and atomizer 
tops.—^Konishi Kotakudo Co. v. U. S„ 
17 C.C.P.A.(Customs) 355. 

(7) Watch crystal blanks,—U. S. v. 
Berger & Co., 13 Ct.Cust.App. 362—U. 
S. V. American Express Co., 13 Ct 
CustApp. 350. 

Broken glass 

So-called glass cullet, consisting 
of pieces of hardened mass of miner¬ 
al substance resulting from unfin¬ 
ished melting process in glass melt¬ 
ing tank, held not broken glass as 
regards customs classification.—U. 

S. V. C. J. Tower & Sons, 18 C.C.P. 
A. (Customs) 198. 

17 C.J. p 558 note 76. 

34. U.S.—Harrison Supply Co. v. U. 
S., 6 Ct CustApp. 72. 

17 C.J. p 559 note 79. 

35. U.S. — ^U. S. V. Pfaltz & Bauer, 
16 Ct.Cust.App. 358. 

17 C.J. p 559 note 80. 

Alloys 

XJ.S.— u. S. V. Pfaltz & Bauer, 16 Ct. 
CustApp. 358. 

36. U.S.'—^Harshaw, Fuller & Good¬ 
win Co. V. U. S., 11 CtCust.App. 3. 

37 . XJ.S.—U. S. V. Herman H. Sticht 
& Co., 22 C.C.P.A.(Customs) 40— 
A. N. Khouri & Bro. v. U. S., 22 
C.C.P.A. (Customs) 28. 

Articles having as essential feature 
electrical device 

(1) Machine for cutting rubber, 
which consists of a saw which cuts 
slices from a rubber cake carried 
upon a platform which slides upon a 
track under the saw, means being 
provided to remove the slice after 
cutting, an electric motor attached 
to the machine furnishing its motive 
power, and a grinding mechanism 
consisting of two small emery wheels 
in constant contact with the blade; 
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tomobile parts ball bearings bar iron;40 

bells boiler flues or tubes brocades buck¬ 
les buttonscables;^® cast hollow ware;^^ 
castings chains copper ;50 cutlery ;5i cylin¬ 
drical or tubular tanks or vessels for gas, liquids, or 


other materials Dutch metal ferromanga¬ 
nese;®* ferrosilicon;®® firearms;®® forgings 
hollow warehoop iron;®® iron ore;®® lacquered 
metal containers ;®* and the following have been 


said grinding mechanism being- at¬ 
tached to the machine-—U, S. v. Dry- 
den Rubber Co., 22 C.C.P.A. (Customs) 

51. 

(2) Calculating machines, imported 

in a knockdown condition, which are 
operated by an electric motor com¬ 
pactly fitted into the bottom of each 
machine.—Ralph C. Coxhead Corpo¬ 
ration y. U. S., 22 C.C.P.A. (Cus¬ 

toms) 96. 

(3) An electrically driven device, 
invoiced as an “oxygen jet hand cut¬ 
ting machine/' or a “secator” and 
parts thereof.—Keith Dunham Co. v. 
U. S., 26 C.C.P.A. (Customs) 250. 
Articles not classifiable -under provi¬ 
sion for electrical apparatus 

Electric automatic time switches 
and cases for the same.—U. S. v. R. 
W. Cramer & Co., 22 C.C.P.A. (Cus¬ 
toms) 45. 

38. tJ.S.—U. S. V. Bosch Magneto 
Co., 13 Ct.Cust.App. 569—Carr v. 
U. S., 11 Ct.Cust.App. 1. 

Automobile bodies 
The skeletons or frames of auto¬ 
mobile bodies, known in the trade 
as “bodies in the white” or “bodies 
in process,” only about half finished 
as to value, lacking floor boards, 
doors, and other important parts of 
automobile bodies, and needing to be 
painted and upholstered, arc not “au¬ 
tomobile bodies,” under Tariff Act 
1913 par 119. Their classification 
in the alternative as articles in chief 
value of metal, under par 167, is 
stipulated by the parties,—U. S, v. 
Carr, 11 Ct.Cust.App. 345. 

Automobile springs are parts.— 
Carr v. U. S., 11 Ct.Cust.App. 1. 
Importation from England 
U.S.—Loblaw Groceterias, Inc., v. XJ. 

S., 22 C.C.P.A. (Customs) 479. 

39. U.S.—Norma Co. of America v. 
U. S., 6 Ct.Cust.App. 13. ' 

17 C.X p 559 note SI. 

40. U.S.—-Moorehead v. U. S., C.C. 
Pa., 127 F. 779. 

17 C.J. p 559 note 82. 

41. U.S.—U. S. V. P. W. Woolworth 
Co., 23 C.C.P.A,(Customs) 365. 

42. U.S.—In re Whitney, C.C.Del., 
53 P. 235. 

17 C.X p 559 note 83. 

43. U.S.—U. S. V. Massce & Co., 18 
C.C.P.A. (Customs) 37. 

Brocades not bronze powder 

Certain finely powdered metal was 
dutiable as brocade rather than as 
bronze powder.—U.' S. v. Massce & 
Co.. 18 C.C.P.A. (Customs) 37-—Uhl- 


felder Co. v. U. S., 13 Ct.Cust.App. 
636. 

44. Belt buckles 

Xj.s.—U. S. v. C. F. Welek & Co., 19 
C.C.P.A. (Customs) 180—U. S. v. 
Rice-Stix Dry Goods Co., 19 C.C. 
P.A.(Customs) 178—U. S. v. Joseph 
G. Brenner Co., 19 C.C.P.A. (Cus¬ 
toms) 105. 

Ornamented shoe buckles 

Common meaning of terms “buck¬ 
les” and “shoe buckles” does not in¬ 
clude enameled shoe ornaments com¬ 
posed in part of base metal which 
are classifiable as jewelry.—U. S. v. 
I. Miller & Sons, 16 Ct.Cust.App. 
374. 

45. U.S.—U. S. V. Buss & Co., 8 Ct. 
Cust.App. 5. 

17 C.J. p 559 note 84. 

46. U.S.—U. S. V. Thirty-One Boxes 
etc., D.C.N.Y., 28 F.Cas.No.l6,465a. 

17 C.J. p 559 note 85. 

47. U.S.—Sears v. U. S., 2 Ct.Cust. 
App. 451. 

17 C.J. p 559 note 86. 

48. U.S.—Bromley v. U, S., C.C.Pa., 
154 P. 399, appeal dismissed 156 F. 
958, 84 C.C.A. 458. 

17 C.J. p 559 note 87. 

Castings advanced in condition 
U.S.—Ford Motor Co. v. U. S., 19 
C.C.P.A. (Custom.s) 69—U. S. v. 
Grinnell Co., 16 Ct.Cust.App. 255. 
made up into articles,” does 
not contemplate finished castings 
which are to be used as materials 
for the manufacture of something 
else, but finished castings which 
have been advanced beyond the stage 
of materials and have become man¬ 
ufactures ready for ultimate use 
and steel channels for use in the 
construction of a large and ponder¬ 
ous brewery mash box filter are duti¬ 
able eo nomine under Tariff Act 191.3 
Schedule G par 104. Steel bars of 
grates for the same use are duti¬ 
able as “structural shapes” under 
the same paragraph. Cast-Iron 
frames, plates, center pieces, heads, 
or ends, and posts for the same use 
are castings of iron “not made up 
into articles or finished machine 
parts” within par 125.—Simon, Buh- 
ler & Baumann v. U. S,, 8 Ct.Cust. 
App. 273. 

49. U.S.—Schneider Bros. & Co. v. 
U. S., 13 Ct.Cust.App. 619. 

17 C.J. p 569 note 88. 

Automobile skid chains 
U.S.—Schneider Bros. & Co. v. U. S., 
supra. 


50. U.S.—Magone v. King, N.T., 51 
P. 525, 2 C.C.A. 363. 

17 C.J. p 559 note 89. 

51. U.S.—U. S. V. Silberstein, C.C. 
N.Y., 99 P. 263, affirmed 105 P. 
1005, 44 C.C.A. 686. 

17 C.J. p 560 note 90. 

52. U.S.—Roessler, etc., Chemical 
Co. V. U. S., 4 Ct.Cust.App. 132. 

17 C.J, p 560 note 91. 

53. U.S.—Uhlfelder Co. v. U. S., 5 
Ct.Cust.App. 33. 

17 p.J. p 560 note 92. 

54. U.S.—U. S. V. Baltimore & O. R. 
Co., 16 Ct.Cust.App. ISO—-Smillie 
& Co. V. U. S., 12 Ct.Cust.App. 
365. 

17 C.J. p 560 note 93. 

55. U.S.—U. S. V. Tower & Sons, 10 
Ct.Cust.App. 155. 

56. U.S.—U. S. V. S('.hov(‘rling, N. 
Y., 13 S.Ct. 24, 146 U.S. 76, 36 I. 
Eel. 893, affirming C.O., 45 P, 349. 

17 C.J. p 560 note 94. 

Automatic, mazagine, or revol-viug 
pistols 

U.S.—Sloeger v. U. S., 15 Ct.Cust. 
App. 291. 

57. U.S.—Ncwman-Andrt‘w Co. v. U. 

S., 2 Ct.Cust.App. 1. 

17 C.J. p 560 note 95. 

58. U.S.—Pen.sterer v. XL S., 6 Ct. 
Cust.App, 61. 

17 C.J. p 560 note 96, 

59. U.S.—Kennedy v. Hart ran ft, C.C. 
Pa., 9 F. 18. 

Bauds or strips of steel not other¬ 
wise provided for 

Certain mcrchandiscj prop(‘rly h(‘ld 
by the court below to be (lutial)le 
as “bands or strips of stiMd” under 
Tariff Act 1922, par 313 § 1, 19 U.S. 
C.A. § 121 par 3X3, at twenty-five 
per cent ad valorem, rather than un¬ 
der the first portion or said para¬ 
graph as hoop, band, and iron 

or steel at of oik* cent per 

pound, it clearly appearing that tin* 
merchandise had b(‘en advanced by 
various ruanufaeturing i)ro(‘eHs<‘S 
from the stage of Xioop or sUap stetd 
to the condition in which it was Im¬ 
ported.—Stone & Downer v. U, 

S., 21 C.C.B.A.(Cuwtoms) 296. 

60. U.S.—Collins V. U B., 3 Ct.Cu.st. 
App. 83. 

17 C.J. p 560 note 98. 

61. Xacg,U 0 r«d mstal ooutaiuertf 
Boxes not of a kind ordinarily 

used in transportation of merchan¬ 
dise are separately dutiablc.~vv<jol- 
worth V. U. H., 4 Ct.(hist.App, 242“- 
lUfelder v. U. S., Z Ct.Cust.App. 299. 
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cuted by evil spirits, forsaken and forlorn. Margue¬ 
rite’s reason gives way and she drowns her new-born 
child. 

Meanwhile Mephisto has done everything to stifle in 
Faust the pangs of conscience. Faust never wills the 
evil, he loves Marguerite sincerely, but the bad spirit 
urges him onward. He shows him all the joys and 
splendors of earth, and antiquity in its most perfect 
form in the person of Helena, but in the midst of all 
his orgies Faust sees Marguerite. He beholds her, 
pale, unlike her former self, in the white dress of the 
condemned, with a blood-red circle round the neck. 
Then he knows no rest, he feels that she is in danger 
and he bids Mephisto save her. 

Marguerite has actually been thrown into prison for 
her deed of madness, and now the executioner’s axe 
awaits her. She sits on the damp straw, rocking a 
bundle which she takes for her baby, and across her 
poor, wrecked brain there flit once more pictures of 
all the scenes of her short-lived happiness. Then 
Faust enters with Mephisto and tries to persuade her 
to escape with them. But she instinctively shrinks 
from her lover, loudly imploring God’s and the saints’ 
pardon. God has mercy on her, for, just as the bells 
are tolling for her execution, she expires, and her soul 
is carried to heaven by angels, there to pray for her 
erring lover. Mephisto disappears into the earth. 
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construed: machine tools mathematical instru¬ 
ments metallic mineral substances in a crude 
state metal lea£;68 metal threads and fabrics 

motor boats nails needle-cases nickel 


nippers and pliers penholders and fountain 

pens;'^^ pig iron pins plated articles 

rollers;79 rods;^^ safety razors and blades sci¬ 
entific instruments scissors and shears scrap 


separators . . . and other cen- 

trifug-al machines" includes hydroex¬ 
tractors used by laundries to sling 
water from clothes.—U. S. v. Kirk¬ 
wood Co., 15 Ct.Cust.App. 32. 
Embroidery machines 

(1) The provision for "embroidery 
machines," refers to a class of ma¬ 
chines which is imported, designed, 
constructed, and adapted for em¬ 
broidering only, and a machine that 
IS primarily constructed and designed 
for sewing fabrics is still a sewing 
machine, although used for the pur¬ 
pose of embroidery work; and, on 
the other hand a machine primarily 
constructed and designed to do em¬ 
broidery would remain such, even 
assuming that it might be used for 
ordinary machine sewing.—Durbrow 
&: Hearne Mfg. Co. v. U. S., 9 Ct.Cust. 
App. 148. 

(2) Tariff provision for embroidery 
machines does not include parts, 
but parts are classifiable as manu¬ 
factures of metal.—Murphy & Co. v, 
U. S., 13 Ct.Cust.App. 256. 

Textile machinery and parts 
U.S.—Julius Forstmann & Co. v. V. 
S., 26 C.C.P.A. (Customs) 336—-U. 
S. V. American Textile Engineer¬ 
ing, 26 C.C.P.A.(Customs) 48—U. 
S. V. Asten Hill Mfg. Co., 25 C. 
C.P.A.(Customs) 123—Baltimore & 
O. R. Co. V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 592—Edward Jefferson, Inc., 
V. U. S., 18 C.C.P.A.(Customs) 322 
—Jett & Co. V. XJ. S., 18 C.C.P.A. 
(Custonas) 86—Passaic Worsted 

Co. V. U. S., 17 C.C.P.A.(Customs) 
459—^U. S. V. Sussex Print Works, 
17 C.C.P.A. (Customs) 257—TJ. S. v. 
Schenkers, Inc., 17 C.C.P.A. (Cus¬ 
toms) 231—^Whitlock Cordage Co. 
V. XJ. S., 13 Ct.Cust.App. 656— 
Murphy & Co. v. XJ. S., 13 Ct.Cust. 
App. 256. 

Devices not classifiable as machines 

(1) Cheese cutters.—XJ. S. v. Cot¬ 
tage Creamery Co-, 22 C.C.P.A.(Cus¬ 
toms) 290. 

(2) Die plates, matrix plates, seal- I 
ers, and rollers constituting parts of 
seal-embossing and printing presses. 
—XJ. S. V. Draeger Shipping Co., 18 
C.C.P.A.(Customs) 308. 

(3) Dialysers.—XJ. S. v. Race Co., 
22 C.C.P.A. (Customs) 327. 

(4) Glass insulator used only for 
insulation of outside radio antenna 
and outside radio antennae.—XJ. S. v. 
Janson Co., 16 Ct.Cust.App. 315. 

(5) A figure in the nature of a 
manikin, representing the form and 
features of "Mr. Jiggs," some three 
and a half or four feet in height, 
with a coi^cealed mechanism which 


can be w’-ound with a key, and which, 
by means of a spring and a pendu¬ 
lum arrangement causes the body or 
head to swing or rock back and 
forth.—U. S. V. Adler-Jones Co., 20 
C.C.P.A.(Customs) 397. 

(6) Metal valves operated by hand 
in regulating quantity of steam, gas, 
oil, or water.—U. S. v. Klingerit, Inc., 
17 C.C.P.A. (Customs) 472. 

(7) Torsion meter used to deter¬ 
mine the horse power of the engine 
of a vessel transmitted through the 
propeller shaft.—XJ. S. v. McNab, 
21 C.C.P.A. (Customs) 40-6. 

65. XJ.S.—Norma Co. of America v. 
U. S.. 6 Ct.Cust.App. 89. 

17 C.J. p 560 note 2. 

66. U.S.—U. S. V. P. Weber Co., 25 
C.C.P.A. (Customs) 433. 

67. U.S.—Myers v. XJ. S., 1 Ct.Cust. 
App. 506. 

17 C.J. p 560 note 3. 

60. U.S.—Grauert v. U. S., 15 Ct. 
Oust.App. 271—^Hensel, Bruckmann 
<& Lorbacher v. XJ. S., 13 Ct.Cust. 
App, 525—Grauert Co. v. XJ. S., 11 
Ct.Cust.App. 495. 

17 C.J. p 560 note 4. 

69. XJ.S.—XJ. S. V. Rietmann Pilcer 
Co., 21 C.C.P.A.(Customs) 413. 

17 C.J. p 560 note 5. 

70. XJ.S.—Lundstrom v. XJ. S., 20 
C.C.P.A. (Customs) 245—Roberts v. 
U. S., 17 C.C.P.A.(Customs) 215. 

71. XJ.S.—Richard v. U. S., 4 Ct.Cust. 
App. 252. 

17 C.J. p 560 note 6. 

72. U.S.—U. S. V. Cross Co., 10 Ct. 
Custj^pp. 58—Cross Co. v. XJ. S., 8 
Ct.Cust.App. 196. 

17 C.J. p 560 note 7. 

73. U.S.—Boker v. U. S., N.T., 97 
F. 205, 38 C.C.A. 114, affirming 86 
F. 119, affirmed 97 F. 988, 38 C.C. 
A. 700. 

17 C.J. p 561 note 8. 

74. XJ.S,—XJ. S. V. Interocean For¬ 
warding Co., 8 Ct.Cust.App. 155. 

17 C.J. p 561 note 9. 

75. U.S.—XJ. S. V. Illfelder & Co., 
9 Ct.Cust.App. 40. 

i7 C.J. p 561 note 10. 

76. U.S.—U. S. V. Faunce, 7 Ct.Cust. 
App. 426. 

17 C.J. p 561 note 11. 

77. U.S.—U. S. V. A. Smith Son Co., 
20 C.C.P.A.(Customs) 206. 

17 C.J. p 561 note 12. 

78. U.S.—Veith v. XJ. S., 10 Ct.Cust. 
App. 201—Saji & Kariya Co. v. XJ. 
S., 9 Ct.Cust.App. 78. 

17 C.J. p 561 note 13. 

79. XJ.S.—XJ. S. V. Sussex Print 
Works, 17 C.C.P.A. (Customs) 257. 
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80. XJ.S.—U. S. V. Frasse, C.C.N.Y., 
94 F. 483. 

17 C.J. p 561 note 14. 

81. XJ.S.—Nyman & Schultz v. XJ. 
S., 14 Ct.Cust.App. 432. 

82. Scientific instruments defined 
Term “scientific" in provision fix¬ 
ing duty on scientific appliances is 
limited to instruments, apparatus, 
and appliances used in pure science. 
—XJ. S. V. Arthur H. Thomas Co., 
22 C.C.P.A. (Customs) 120—Conover 
V. U. S., 17 C.C.P.A.(Customs) 324. 
Particular instruments 

(1) "Chronoscopes."—U. S. v. C. 
H. Stoelting Co., 21 C.C.P.A. (Cus¬ 
toms) 588, distinguishing XJ. S. v. 
Clay Adams Co., Inc., 20 C.C.P.A. 
(Customs) 285, T.D. 46078. 

(2) “Microphotometer."—XJ. S. v. 
Arthur H. Thomas Co., 22 C.C.P.A. 
(Customs) 120. 

(3) “Seismographs."—Conover v. 
U. S., 17 C.C.P.A.(Customs) 324. 
Apparatus held not scientific instru¬ 
ments 

Pyrometers containing a small, 
calibrated light bulb, drawing elec¬ 
tric power from a small dry battery, 
used for detecting the temperature 
of objects, such as hot and molten 
steel and iron, and shown by the 
record to be used in applied, and not 
pure, science.—XT. S. v. Pyrometer 
Instrument Co., 21 C.C.P.A. (Cus¬ 
toms) 376. 

83. U.S.—Kresge Co. v. U. S., 11 Ct. 
Gust.App. 398. 

Shear blades 

Certain “ledger blades" designed 
or use in pile-shearing mac*hin(‘s. 
consisting of metal plates, not fully 
sharpened, with one edge of the 
blades beveled, and near the un¬ 
beveled edge a number of perfora¬ 
tions for the admission of bolts or 
screws by means of which the blades 
are securely fastened in or to the 
machines with which they are to 
function, are, under the facts of this 
record, taken in connection with the 
scientific or mechanical definitions 
or descriptions quoted herein, to be 
shear blades, and as such to fall un¬ 
der the specific co nomine provision 
for shear blades contained in TariiT 
Act 1922 § 1 Schedule 3 par 356, 
(19 U.S.C.A. § 121), rather than un¬ 
der the provision for all other cut¬ 
ting knives and blades used In power 
or hand machines contained in the 
same paragraph, or under the provi¬ 
sion for unfinished parts of textile 
machinery contained in paragraph 
372.—^XJ. S. V. Edw. Jefferson, Inc., 
19 C.C.P.A. (Customs) 159. 
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iron and steel shovels, spades, etc. snap fast- [ ous forms stock-treating parts for pulp and pa- 
eners and claspssteam engines;®^ steel in vari- per mills;®® surgical instruments;®® swords and 


Animal clippers 

(1) Combs and cutters used in 
sheepshearmg machines.—U. S. v. 
Sheep Shearers Mdse. & Comm. Co., 
23 C.C.P.A. (Customs) 146. 

(2) Sheepshearing- machines are 
not classifiable as shears or as sheep 
shears; therefore merchandise desig¬ 
nated as "combs and cutters,” used 
in such machines are not to be 
blades for shears or sheep shears, 
but to fall within the common mean¬ 
ing of blades for animal clippers.— 
U. S. V. Sheepshearers Merchandise 
& Commission Co., 20 C.C.P.A. (Cus¬ 
toms) 327. 

84. Scrap iron and steel 

(1) Tungsten steel scrap.—•Wat¬ 
son, Geach & Co. v. York Metal & 
Alloys Co., 14 Ct.Cust.App. 449. 

(2) Waste from manufacture or 
repair of high-speed steel tools.— 
Watson, Geach & Co. v. York Metal 
& Alloys Co., supra. 

(3) Other cases see 17 C.J. p 561 
note 15. 

85. U.S.—-U. S. V. Lewis & Conger, 
16 Ct.Cust.App. 91. 

86. U.S.—European Watch & Clock 
Co., 13 Ct.Cust.App. 522—U. S. v. 
Clarke & Co., 13 Ct.Cust.App. 462 
—U. S. V. Murphy & Co., 13 Ct. 
Cust.App. 456. 

Clasp part of necklace 
U.S.—U, S. V, Cartier, Inc., 20 C.C. 
P.A. (Customs) 215. 

87. U.S,—Hensel v. U. S., 5 Ct.Cust. 
App. 481, 

17 C.J. p 561 note 16. 

88. U.S.—Tower & Sons v. U. S., 11 
Ct.Cust.App. 261. 

17 C.J. p 561 note 17. 

Sheets and plates not otherwise pro¬ 
vided for 

(1) Checkered or raised diamond 
steel plates chiefly used as floor¬ 
ing in buildings, boiler rooms, and 
engine rooms, and cut generally to a 
size after irnportation.—Amerlux 
Steel Corporation v. XJ. S., 18 C.C. 
P.A.(Customs) 449. 

(2) Steel plates known as univer¬ 
sal mill plates for structural use in 
making steel frames in buildings.-^ 
E. L. Soule & Co. v. U. S., 16 Ct. 
Cust.App. 524. 

(3) Merchandise consisting of open- 
hearth steel sheets was held duti¬ 
able at two and a half cents per 
pound under Tariff Act 1930 par 304 
(19 U.S.C.A. § 1001 par 804), it ap¬ 
pearing from the record that, on the 
basis of the final appraised value, 
such merchandise was valued at 
more than 8 cents per pound.—^Mur¬ 
ray Co. V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 242. 

(4) Provision for steel in various 


forms does not include completely 
manufactured products and steel 
sheet piling is not classifiable as 
"sheets and plates and steel not spe¬ 
cially provided for”.—U. S. v. Frank, 
15 Ct.Cust.App. 97. 

Structural steel 

(1) Steel sheet piling is within 
provision for "structural shapes of 
iron or steel.”—U. S. v. Frank, 15 Ct. 
Cust.App. 97. 

(2) Corner sections made by cut- ! 
ting sections of steel sheet piling 
and bolting pieces together with 
angle iron are “structural shapes” 
advanced.—U. S. v. Frank, supra. 

(3) Corrugated steel bars are dut¬ 
iable as structural shapes.—U. S. v. 
B. R. Anderson & Co., 16 Ct.Cust. 
App, 372. 

(4) Deformed reinforced steel bars 
are dutiable as structural shapes of 
steel rather than as steel bars.—U. 
S. V. Ash, 16 Ct.Cust.App. 345. 

(5) Steel bars used chiefly for re¬ 
inforcement for concrete are "struc¬ 
tural shapes ... of steel.”—U. 
S. V. Henry L, Exstein Co., 16 Ct. 
Cust.App. 328. 

(6) Steel angles with legs or webs 

less than three inches, not assem¬ 
bled, manufactured, or advanced be¬ 
yond rolling, are structural shapes 
of steel, angles. This court in the 
case of Simon, Buhler & Baumann 
(Inc.) V. U. S., 8 C.C.P.A.(Customs) 
273, did not intend to define, except 
for the purposes of that case, the 
statutory term "structural shapes.” 
In determining whether an article 
is provided for in Tariff Act 
1922 par 312 § 1 (19 U.S.C.A. § 

121), the doctrine of chief, or of ex¬ 
clusive, use is not applicable.—^Amer- 
lux Steel Corporation v. U. S., 20 C.C. 
P.A.(Customs) 238—Judson Freight 
Forwarding Co. v. U. S., 20 C.C.P.A. 
(Customs) 229. 

(7) The expression "structural 
shapes” refers to many other kinds 
of structures than building's, ships, 
and similar, erections. It was in¬ 
tended by congress to import a ca¬ 
pacity to sustain heavy weights or 
to resist great tension, or both.— 
Simon, Buhler & Baumann v. U. S., 

8 Ct.Cust.App. 273. 

(8) Other cases see 17 C.J. p 561 
note 17 [g]. 

Particular alloys of steel 

(1) Steel tubes to be made into 
raceways for ball bearings, having 
chromium alloy exceeding six-tenths 
of one per cent, are subject to ad¬ 
ditional duty as steel containing 
chromium.—U. S. v. Downing & Co., 
14 Ct.Cust.App. 194. 

(2) Drawing dies containing more 
than six-tenths of one per centum 
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of tungsten, used in drawing wire.— 

U. S. V. Urdika Wire Die Works, 19 
C.C.P.A. (Customs) 182. 

(3) Definition of "steel” within 
tariff act embraces both carbon 
steel and alloy steel so that tungsten 
steel being steel, its scrap cannot, 
because of use in manufacturing 
tools, be classified as substitute for 
steel so used.—Watson, Geach & Co. 

V. York Metal & Alloys Co-, 14 Ct. 
Cust.App. 449. 

(4) Second proviso of Tariff Act 
1922 § 1 par 305 (19 U.S.C.A. § 1001 
par 305) held inapplicable to ma¬ 
terials provided for in § 1 par 304 of 
the Tariff Act, which do not contain 
both molybdenum and tungsten.— 
Edgar Allen Steel Co. v. U. S., 16 
Ct.Cust.App. 26. 

(5) Tariff provision for duty on ex¬ 
cess alloy content of steel and duty 
on excess tungsten content of certain 
materials containing molybdenum 
and tungsten is applicable only to 
manufactured steel, not including 
steel scrap (Tariff Act 1922, par. 
305).—Watson, Geach & Co. v. York 
Metal & Alloys Co., supra. 

89. U.S.—California Fruit Wrap¬ 
ping Mills V. U. S., 19 aC.P.A. 

(Customs) 381. 

90. U.S.—^U. S. V. Kny-Scheerer Cor¬ 
poration of America, 14 Ct.Cust. 

App. 446. 

Metal composition essential 

(1) Articles must be composed in 
whole or in part of metal to be clas¬ 
sifiable under paragraph.—U. S. v. 
Western Surgical Supply Co., 22 C. 
C.P.A. (Customs) 299. 

(2) In considering Tariff Act 1930 
par 359 § 1 (19 U.S.C.A. § 1001), 
as a whole, in order for an article 
to respond to the language used 
therein, it must be wholly or in chief 
value of metal. The term "unless 
in chief value of glass” was not in¬ 
tended to prevail gver the provision 
in the same sentence, "wholly or in 
part of iron ... or other met¬ 
al.” The proviso requiring that the 
article be "die sunk” would seem 
further to indicate that the all-glass 
article at bar should not be classi¬ 
fied under said paragraph, since the 
term "die sunk” ordinarily, or at 
least most frequently, applies to 
metals.—U. S. v. J. Schultz & Co., 
20 C.C.P.A.(Customs) 129. 

Dental ijustriunents 

(1) Dental burs with electrical en¬ 
gine,—U. S. V. Kimball Dental Mfg. 
Co., 18 C.C.P.A. (Customs) 289. 

(2/ Metal articles referred to as 
"articulators” and used in the pro¬ 
cess of making false teeth.—U. S. v. 
Kimball Dental Mfg. Co., 19 O.C.P.A. 
(Customs) 353. 
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side arms;9i table, household, kitchen and hospital 
utensils, hollow or flat ware;®^ terne tinj^s tinsel 

wires, lame, or lahn;9< track tools tubes tung¬ 


sten tweezers unwrought metal washers 
watches and watch movements; clocks, clock move¬ 
ments, and similar recording devices ;2 watch 


91. U.S.—Morimura v. U. S., C.G.N. 

165 F. 64. 

17 C.J. p 561 note 18. 

Toy swords or dagg’ers 

U. S,—^U. S. V. F. W. Woolworth Co., 

20 C.C.P.A.(Customs) 62—U. S. v. 

Ho-ri Bros., 19 C.C.P.A. (Customs) 

108. 

92. U.S.—U. S. V. Ellis Silver Co., 16 

Ct.Cust.App. 570. 

Hollow ware 

(1; In Tariff Act 1922 par 339 § 1, 
provision for utensils and hollow 
ware, words ‘‘not specially provided 
for'' are necessary in view of provi¬ 
sion for cast hollow ware in par 
327.—U.' S. V. Ellis Silver Co., 16 
Ct.Cust.App. 570. 

(2) Provision for hollow w-are in¬ 
cludes only articles in form general¬ 
ly of vessels and of character of 
utensils designed and chiefly used 
for utilitarian purposes and an ar¬ 
ticle otherwise classifiable under pro¬ 
vision for utensils and hollow ware 
is not removed from such classifl- 
cation by fact that it is plated with 
silver; but candlesticks, chamber 
candlesticks, candelabras, storm 
candlesticks, photo frames, and vas¬ 
es are excluded from provision for 
table and household utensils and hol¬ 
low ware, since they are designed for 
ornamental purposes.—U. S. v. El¬ 
lis Silver Co., 16 Ct.Cust.App. 670. 
Household utensils 

(1) Certain described articles con¬ 
sisting of a china dinner plate, vas¬ 
es, bowls, boxes, earthenware re¬ 
ceptacles, and a serving tray, all in 
part of metal, are dutiable as “house¬ 
hold utensils."—U. S. v. Friedlaend- 
er Co„ 21 C.C.P.A.(Customs) 103. 

(2) Electric vacuum cleaners and 
electric floor polishers are clearly 
within the common meaning of the 
term "utensils.” Whether or not 
they are "household" utensils de¬ 
pends upon the use to which they are 
put, and, while they are admittedly 
machines, their chief use being in 
households, they are more specifical¬ 
ly provided for as "household uten¬ 
sils" under Tariff Act 1922, par 
339 § 1, 19 U.S.C.A. § 121 par 339, 
than as "machines" uflder par 372 
of the same act.—EYank P. Dow Co. 

V. U. S., 21 C.C.P.A.(Customs) 282. 

(3) The term "household utensils" 
was intended to Include not only 
utensils which are used; in the main¬ 
tenance and care of the home, but 
also those, not more specifically pro¬ 
vided for, chiefly used in the house¬ 
hold by the members thereof col¬ 
lectively for their convenience and 
comfort. In the absence of com¬ 
mercial designation, the term must 
be construed in accordance, with its 


common meaning. Consequently, 
atomizers in chief value of base 
metal, used to spray the body with 
powder after the bath, are not only 
utensils (so conceded by the par¬ 
ties), but are chiefly used by the 
household (their use, as shown by 
the record, is not limited to any 
one member of the household, but 
may be used by each and every mem¬ 
ber thereof), and are properly duti¬ 
able under the provision for house¬ 
hold utensils.—I. W. Rice & Co. v. 
U. S., 24 C.C.P.A. (Customs) 114. 

(4) Where merchandise, consisting 
of short, mechanical pencils attached 
by chain to small, sHver-fmished 
metal animal figures, was assessed 
by the collector as follows: The 
pencils under the eo nomine provi¬ 
sion therefor in Tariff Act 1930, par 
1550 (c), 19 U.S.C.A. § 1001 par 1550 
(c), and the figures and chains as 
ornamental figures of animals, made 
of silver-plated antimony, under par 
397 of the same act, the protest 
claiming the figures and chains to 
be properly dutiable as . household 
utensils, under par 339, should have 
been sustained, the record disclosing 
that they are specially designed and 
intended to hold pencils for home 
use; that should they become sepa¬ 
rated from the pencils they are not 
rendered useless, since another pen¬ 
cil may be easily attached; and that 
their very make-up suggests that 
they cannot he considered as orna¬ 
ments.—F. W. Woolworth Co. v. U. 

j S., 26 C.C.P.A. (Customs) 221, 

(5) Articles,'designed to be, and 
which, when in use, are, permanent¬ 
ly attached to houses as fixtures, 
and as such are part, of the realty, 
are not within the intent of the 
paragraph providing duties on house¬ 
hold utensils, instruments or imple¬ 
ments.—U. Fudita & Co. V. U. S., 
26 C.C.P.A.(Customs) 63. 

93. U.S.—Arthur v. Dodge, N.Y., 
101 U.S. 34, 26 L.Ed. 948, affirming 
C.C., 7 F.Cas.No.3,960. 

17 C.J. p 561 note 19. 

94. U.S.—U. S. V. Veit, Son & Co., 
8 Ct.Cust.App. 290. 

17 CJ. p 661 note 20. 

95. U.S.—Procter v. Spalding, C. 
C.I11., 26 F. 610. ' 

17 C.J. p 661 note 21. . . 

96. U.S.—Ellis V. U. S., 16 Ct.Cust. 
. App. llO-rBall V. U, S.., 8 CtCust. 

App. 143. 

97. U.S.—Sullivan Machinery Co. v. 
U. S., 17* 'C.C.F:A.(Customs) 452 
—^Watson, Greach & Co. v. York 
Metal Sg Alloys Co., 14 Ct.Cust.Api), 
,449. 


98. U.S.—U. S. V. R. F. Downing & 
Co., 17 C.C.P.A. (Customs) 194. 

99. U.S.— U. S. V. Jacobson & Sons 
Co., 10 Ct.Cust.App. 191. 

17 C.J. p 562 note 22. 

1. U.S.—U. S. V. Motor Car Equip¬ 
ment Co., 3 Ct.Cust.App. 77. 

17 C.J. p 562 note 23. 

2. Watches 

(1) A stop watch is classifiable 
as watch movement in case,—Did- 
isheim Co. v. U. S., 13 Ct.Cust.App. 
647. • 

(2) Certain gold-plated watch 
crowns, composed of two pieces of 
material, a core and a shell, the shell 
being “clamped over the core," 
bought and sold in the trade as one 
piece or unit, shown to be attached 
to watch stems, which are parts of 
watch movements, are properly duti¬ 
able as assemblies or subassemblies. 
—Hammel Riglander Pennant Cor¬ 
poration V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 204. 

(3) Wrist watches are not jewelry 
but remain watch movements and 
watch cases; wrist watches and 
their bracelets or wristlets are sep¬ 
arable for tariff purposes.—U. S. v. 
European Watch & Clock Co., 11 Ct. 
Cust.App. 363—U. S. V. Starsburger 
& Co., 9 Ct.Cust.App. 138. 

(4) Other cases see 17 C.J. p 662 
note 24. 

Hate of duty based on. size, number 
of Jewels, and adjustments 

(1) Size.—U. S. V. Invicta Seeland, 
Inc., 25 C.C.P.A.(Customs) 300. 

(2) Number of jewels.—U. S. v. 
Continental Lemania, Inc,, 21 C.C.P. 
A. (Customs) 192. 

(3) Number of adjustments.—U. S. 
V. Gruen Watch Co., 23 C.C.F.A, (Cus¬ 
toms) 183. 

(4) A watch movement having 

seventeen jewels, adjusted to six 
positions and also adjusted to tem¬ 
perature, was properly assessed for 
duty under the provision “watch 
movements . . . having 17 jewels 

and adjusted to five positions" in 
Tariff Act 1922 par 367 § 1 <19 U. 
S.C.A. § 121).—U. S. V. Wittnaner Co., 
20 C.C.P.A. (Customs) 182, distin¬ 
guishing U. S, V. Hengerer Co., 15 
C.C.P.A.(Customs) 390. 

(6) "Bushings" are not “substi¬ 
tutes for jewels."—Bulova Watch 
Co. V. U. S., 21 C.C.P.A,(Customs) 
156. 

(6) Unfinished pillar or bottom 
plates for watches, further process¬ 
ing being necessary to complete the 
pillar plate for the kind of watch 
in which the imported article was 
used, are properly dutiable undei 
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jewels ;3 wire;^ wood screws woven wire cloth ;6 
and zinc ore and sheets.'^ 

In many former tariffs this schedule also conclud¬ 
ed with a catchall paragraph intended to include ar¬ 
ticles composed wholly or in part of metal, whether 
partly or wholly manufactured, which, by reason of 
a deficiency in enumeration, had escaped specific 
designation elsewhere.^ To bring an article within 
this provision it was necessary that a substantial 


§ 34 

part thereof should be composed of metal,^ and no 
article could be included within it which, upon a 
fair and reasonable interpretation might properly 
be included in a preceding paragraph. 

Under the present tariff, however, the catchall 
provision for articles “in part’’ of metal has been 
superseded by one for articles not otherwise pro¬ 
vided for, composed wholly or in chief value of 
metal.i^ 


Tarift Act 1930 par 367 (c) (2) § 
1, 19 U.S.C.A. § 1001 par 367 (c) (2), 
as “pillar or bottom plates, or their 
equivalent,” and not as “articles com¬ 
posed in chief value of copper, 
whether wholly or partly manu¬ 
factured" under par 397, 19 U.S.C.A. I 
§ 1001 par 397.—Waltham Watch Co. 

V. XJ. S., 25 C.C.P.A.(Customs) 330. 

docks, clock moveanents, and simi¬ 
lar recording- devices 

(1) Bezels and gongs for clocks.— 
Herman Miller Clock Co. v. U. S., 
22 C.C.I^A. (Customs) 332. 

(2) Electromechanic recorders, al¬ 
though these recorders contained no 
clockwork mechanism.—U. S. v. R. 

W. Cramer & Co., 21 C.C.P.A. (Cus¬ 
toms) 379. 

(3) A device with a chart rotated 
by a clockwork mechanism for re¬ 
cording on the chart the amount of 
flue gas in a flue box at any given 
time, and which device also has a 
dial and a dial hand which indicates 
the amount of gas but does not re¬ 
cord it.—C. J. Tagliabue Mfg. Co. v. 
U. S., 21 C.C.P.A. (Customs) 221. 

(4) Tachometers, each containing 
a recording dial, a revolution counter 
and a surface-speed indicator, and a 
chronometer which times the period 
■of the test, used to record the num¬ 
ber of revolutions per minute of a 
shaft or other rotating body, based 
upon the average number of revo¬ 
lutions in SIX seconds, are not “clock¬ 
work mechanisms" under Tariff Act 
1922 par 368 (19 U.S.C.A. § 121 par 
368) but are properly dutiable under 
that provision of said paragraph for 
a “device or mechanism having an 
essential operating feature intended 
for measuring time."—Herman H. 
Stichl & Co. V. U. S., '22 C.C.P.A. 
(Customs) 362. 

(5) Watch movements having six¬ 
teen jewels, adjusted, are properly 
classifled as device or mechanism 
having essential operating feature 
intended for measuring time and 
not as parts of watches.—U, S. v. 
Hengerpr Co., 15 Ct.Cust.App. 390. 

(6) Watch movements with the 
balance wheels and mainsprings re¬ 
moved therefrom, after purchase and 
before shipment, and certain other 
movements minus the ratchet wheels 
and ratchet wheel screws, which 
were purchased separately—the said 


parts removed and the parts sepa¬ 
rately purchased being imported in 
a different steamer from that con¬ 
taining the incomplete movements— 
are not “watch movements" as clas¬ 
sified by the collector, nor are they 
“watch movements" under the doc¬ 
trine of entireties but they respond 
exactly to the language “any device 
or mechanism having an essential 
operating feature intended for 
measuring time . . . any of the 

fox-egoing . . . partly compleie, ’ 

contained in Tariff Act 1922, 19 U.S. 
C.A. § 121 par 3C8. anl are so class¬ 
ifiable.—Benrus Watch Co. v. U. S., 
21 C C.P.A. (Customs) 139, certiorari 
denied 54 S.Ct. 529, 291 U.S. 679, 78 
L.Ed. 1067. 

(7) The tariff provision for protec¬ 
tion of manufacturers of clocks and 
clockwork mechanisms does not in¬ 
clude instruments depending on man¬ 
ipulation of operator such as indica¬ 
tors for determining pressure in 
steam and gas engines and air com¬ 
pressors.—^U. S. V. Bacharach In¬ 
dustrial Instrument Co., 13 Ct.Cust. 
App. 262. 

3. U.S.—^U. S. V. Elgin Hat. Watch 
Co., 5 Ct.Cust.App. 336. 

17 C.J. p 562 note 25. 

4. U.S.—M. Martinez & Co. v. U. S., 
24 C.C.P.A. (Customs) 285. 

17 C.J. p 562 note 26. 

Covered wire 

Copper-clad steel wire, coated with 
borax to facilitate sealing of glass 
in lamp, is not within paragraph ap¬ 
plicable to covered wires but is duti¬ 
able as uncovered wire.—^U. S. v. C. 
J. Tower & Sons, 17 C.C.P.A. (Cus¬ 
toms) 201. 

5. U.S.—U. S. V. Astra Bentwood 
Furniture Co., 25 C.C.P.A. (Cus¬ 
toms) 340. 

6. U.S.—Cron & Dehn Hardware 
Corporation v. U. S., 18 C.C.P.A. 
(Customs) 445. 

Foiirdrinier wires 

U.S.—U. S. V. Geo. S. Bush & Co., 26 
C.C.P.A. (Customs) 145. 

7. U.S.—^American Smelting & Re¬ 
fining Co. V. U. S., 13 Ct.Cust.App. 
507. 

17 C.J. p 562 note 27. 

3 . U.S.—Dieckerhoff v. 'Robertson, 
I C.C.N,Y., 44 F. 160. 

I 17 C.J. p 562 note 28. 
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9. U.S.—Seeberger v. Schlesinger, 

111., 14 S.Ct. 729, 152 U.S. 581, 38 
L.Ed. 560. 

17 C.J. p 563 note 29. 

10. U.S.—Dieckerhoff v. Robertson, 
C.C.N.T., 44 F. 160. 

17 C.J. p 568 note 30. 

11. U.S—S. S. Kresge Co. v. U. S., 
25 C.C.P.A.(Customs) 1. 

17 C.J. p 563 note 31. 

Article or ware in chief value of nick¬ 
el 

A' nickel catalyst, used in the 
hydrogenation of vegetable oils, and 
composed of nickel sulphide, nickel 
oxide, metallic nickel, palm oil and 
kieselguhr (infusorial earth).—D. C. 
Andrews & Co. v. U. S., 25 C.C.P.A. 
(Customs) 437. 

Engines and parts 

U.S.—Columbia Shipbuilding Co. v. 
U. S., 11 Ct.Cust.App. 281-—U. S. v. 
Hannevig, 10 Ct.Cust.App. 124—U. 
S. v. Reid & Co., 10 Ct.Cust.App. 
85—U. S. V. Carlin, 10 Ct.Cust.App. 
S3—Carlin v. U. S., 8 Ct.Cust.App. 
392—Toledo Shipbuilding Co. v. U. 

5., 8 Ct.Cust.App. 342. 

Gold plated articles 

U.S.—U. S. V. N. Shiire Co., 21 C.C. 

P.A.(Customs) 296. 

Isocomotive driving rods 
U.S.—Myers & Co. v. U. S., 12 Ct. 
Cust.App. 350. 

Marine surface condensers 

U.S.—Todd Shipyard Corporation v. 

U. S., 10 Ct.Cust.App. 273. 

Wrist watch straps 
U.S.—U. S. V. European Watch & 
Clock Co., 11 Ct.Cust.App. 363— 
U. S. V. Starsburger & Co., 9 Ct. 
Cust.App. 138— U. S. V. Strasburg- 
er & Co., 8 Ct.Cust.App. 376—U. 
S. V. Wittnauer Co., 8 Ct.Cust. ■ 
App. 370. 

Miscellaneous metal articles 

(1) Aluminum combs.—U. S. v. 
Chichester & Co., 14 Ct.Cust.App. 71. 

(2) Apparatus described by wit¬ 
ness as a large “funnel-shaped af¬ 
fair" which separates water from 
paper pulp by gravity, and which is 
operated in connection with two 
pumps.—U. S. V. National Folding 
Box Co., 24 C.C.P.A. (Customs) 316. 

(3) Aviation field lights.—B, B. T. 
Corporation of America v. U. S., 16 
Ct.Cust.App. 144. 

(4) An article represented by a 
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§ 34 

Metals and manufactures thereof on free list see 
infra § 64. 

§ 35. Wood and Manufactures Thereof 

Wood, and manufactures of wood, are dutiable ac¬ 
cording to the provisions of the schedule applicable there¬ 
to. 

Under the schedule as to wood and manufactures 


thereof, judicial decisions have been rendered upon 
numerous articles including bags and baskets 
bamboo boxes containing fruit brooms or 
brushes cabinet wood;^^ camera tripods;!'^ 
casks, barrels, and hogsheads cedar poles 
chip hats;20 furniture logs, timber, and lum¬ 
ber lumber not further manufactured than 


metal iig’ure of a woman upon a . 
marble base, about eight inches in 
height.—Cassard Romano Co. v. XT. 
S., 19 C.C P.A. (Customs) 191. 

(5) Baling ties composed of wire 
cut to lengths, one end of the wire 
being turned back and twisted so as 
to form a loop, designed for use, and 
used, in baling hay.—Wilbur-Ellis 
Co. V. XT. S., 26 C.C.P.A. (Customs) 
403—M. Martinez & Co. v. U. S., 24 
C.C.P.A.(Customs) 285. 

(6) Carpenters' braces in chief 
value of metal used for boring holes 
by hand in metal or wood with bits 
or drills attached.—U. S. v. Wm. 
Goldenhlum & Co., 18 C.C.P.A. (Cus¬ 
toms) 367. 

(7) Chains used to attach saber 
scabbards to officers’ belts.—U. S. v. 
Horstmann Co., 14 Ct.Cust.App. 443. 

(8) Crucifixes.—U. S. v. Closson 
Co., 12 Ct.Cust.App. 470. 

(9) Curling irons.—Bloomingdale 

Bros. V. U. S., 8 Ct.Cust.App. 314. 

(10) Desk set.-—U. S. v. Gluck & 
Sons, 8 Ct.Cust.App. 11. 

(11) Globe maps mounted on met¬ 
al frames.—U. S. v. Miyaka, 22 C.C. 
P.A. (Customs) 38. 

(12) Merchandise consisting of 
so-called “floor and base lamps," m 
chief value of metal, usable, after 
being wired and equipped, following 
importatipn, with switches, sockets, 
and bulbs, for electrical lighting.— 
A. N. Khouri & Bro. v. U. S., 22 C. 
C.P.A. (Customs) 28. 

(13) Merchandise described as one 
weather vane, one candlestick, and 
five so-called pot stands, composed 
wholly or in chief value of metal.— 
XT. S. V. Diederich, 19 C.C.P.A. (Cus¬ 
toms) 156. 

(14) Metal box.—XJ. S. v. P. Web¬ 
er Co., 25 C.C.P.A.(Customs) 159. 

(15) Metal steam separators set 
inside steam boilers.—XT." S. v. J. 
Reid & Co., 17 C.C.P.A. (Customs) 
253. 

(16) Miniature brass reproduc¬ 
tions of patented device,—XJ. S. v. 
American Brown Boveri Electric 
Corporation, 17 C.C.P.A. (Customs) 
329. 

(17) Patent silent window chan¬ 
nels, composed of a brass channel 
and felt.—XT. S. v. Sutherland Inter¬ 
national Despatch, 21 C.C.P.A. (Cus¬ 
toms) 264. 

(18) Rotary fans or ventilators 


composed of celluloid and metal.— 

U. S. v. Friedman & Co., 13 Ct.Cust. 
App. 341. 

(19) Ship models.—Cunard S. S. 
Co. V. XJ. S., 22 C.C.P.A. (Customs) 
615. 

(20) Small metal pieces called 
“Sulamite," containing 91.20 per 
cent tungsten for use in diamond- 
core drills.—Sullivan Machinery Co. 

V. U. S., 17 C.C.P.A.(Customs) 452. 

(21) Sheets of steel having- 
stamped perforations forming fancy 
designs cut to shape and form after 
importation.—Braun-Steeple Co. v. 
U. S., 18 C.C.P.A. (Customs) 437. 

(22) Certain poultry wire netting 
or fencing, galvanized before weav¬ 
ing, and fencing of like character, 
galvanized after weaving.—XJ. S. v. 
Sears, Roebuck & Co., 20 C.C.P.A. 
(Customs) 295, certiorari denied 
Sears, Roebuck & Co, v. XJ. S., 54 S. 
Ct. 51, 290 XT.S, 633, 78 L.Ed. 551. 

(23) Certain wire netting used for 
no purpose other than holding stuc¬ 
co on the sides of structures or 
buildings.—^European Trading Co. v. 
U, S., 19 C.C.P.A.(Customs) 82. 

(24) Ten-gallon cylindrical cans 
of metal.—U. S. v. Spreckels Cream¬ 
eries, Inc., 17 C.C.P.A.(Customs) 400. 

12. U.S,—U. S. V. Garrow, C.C.P.A., 

88 F.2d 318, certiorari denied Gar- 
row V. U. S., 58 S.Ct. 14, 302 U.S. 
695, 82 L.Ed. 537—U. S. v. Garrow, 
24 C.C.P.A. (Customs) 410—U. S. 
V. American Import Co., 17 C.C.P. 
A. (Customs) 212—U. S. v. Decora¬ 
tive Novelty Co., 17 C.C.P.A. (Cus¬ 
toms) 211—U. S. V. Byrnes & Co., 
11 Ct.Cust.App. 68—Morimura 
Bros. V. U, S., 8 Ct.Cust.App. 211— 
U. S. V. Morimura Bros., 8 Ct.Cust. 
App. 156. 

17 C.J. p 563 note 33. 

Silk lined baskets 

Baskets made of raflfia, wood, cane, 
and willow, and lined with silk, the 
silk being greater in value than any 
one of the other component materi¬ 
als, but less than all, are classifiable, 
not under Tariff Act 1913 Schedule L 
par 318 as miscellaneous manufac¬ 
tures in chief value of silk, but un¬ 
der Schedule D par 175', as baskets 
“in chief value of . . . wood" 

or “like material." This is true not¬ 
withstanding the silk lining may be 
greater in value than the wood, cane, 
and willow, since raffia is held to be 
wood within the meaning of that 
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term as used in par 175.—Steinhardt 
& Bro. v. U. S.. 9 Ct.Cust.App. 62. 

13. U.S.—Da Rocha v. U. S., 26 

C.C.P.A. (Customs) 78—Wonham, 

Inc., V. U. S., 20 C.C.P.A. (Cus¬ 

toms) 198—Markell v, U. S., 16 Ct. 
Cust.App. 518. 

Lawn, rakes in part of metal, but 
in chief value of bamboo.—American 
Import Co. v. U. S., 25 C.C.P.A. (Cus¬ 
toms) 231. 

Mah-jong sets 

U S.—U. S. V. Foo Chow Importing 
Co., 14 Ct.Cust.App. 414. 

Umbrellas in chief value of paper, 
with frames of bamboo, are dutiable 
as articles manufactured of bamboo 
not specially provided for.—Bough v. 
U. S., 14 Ct.Cust.App. 00. 

14. U.S.—Maynard & Child v. U. S., 
8 Ct.Cust.App. 297. 

15. U.S.—Allum V. U. S., 4 Ct.Cu.sl. 
App. 332. 

17 C.J. p 564 note 34. 

16. U.S.—Isomura v. XJ. S., 11 Cl. 
Cust.App. 440—Wh(*eler, Elder & 
Elder v. U. S., 11 Ct.Cust.App. HO 
—Mexican Plardwoocl Tmmht'r Co. 
V. U. S., 8 Ct.Cust.App. 300. 

17 C.J. p 564 note 35. 

17. U.S.—U. S. V. Willoughby Cam¬ 
era Stores, 21 C.C.P.A. (Cu.stoni.s) 
322, certiorari denied Willoughby 
Camera Stores v. U. S., 54 S.Ct. 
773, 292 U.S. 640, 78 L.Ed. 1492— 
U. S. V. G. Gennert, Inc., 18 C.C. 
P.A.(Customs) 453- 

18. U.S.—Dewey v. U. S., 26 C.C. 
P.A. (Customs) 174. 

19. U.S.—U. S. V. Baxter, 9 Ct.Cu.sl. 
App. 99. 

20. U.S.—Isler V. U. S., 7 Ct.Cu.st. 
App. 178. 

17 C.J. p 564 note 36, 

21. U.S.—U. S. V. Basket Importing 
Co., 15 Ct.Cu.st.App. 161—U. S. 
Willow Furniture Co. v. U. S., 13 
Ct.Cust.App. 90. 

17 C.J, p 564 note 37. 

Frame 

Word “frame" in provision for 
“furniture made with frames" means 
skeleton framework on which are 
placed materials making finished 
furnitxxre.—U. S. v. Basket Import¬ 
ing Co., 15 Ct.Cust.App. 161. 

22 . U.S.—U. S. V. Dudley, Vt, 19 
S.Ct. 801, 174 U.S, 670, 43 L.Ed. 
1129. 

17 C.J. p 564 note 38. 
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sawed mahogany ;24 raffia ;25 rattan and reeds ;26 
sticks for umbrellas and parasols and veneers.^^ 
Articles of wood fall largely within the general pro¬ 
vision for manufactures of wood.29 

Wood and manufactures thereof on free list see 
infra § 71. 

§36. Sugar and Manufactures Thereof 

What are sugars and manufactures thereof, and the 


§ 36 

rate and amount of duty imposed on them, is determined 
by the appropriate schedule of the statute. The grade 
of sugar is determined by a palarlscope test. 

Judicial interpretation has been placed upon the 
terms confectionerygra-pe sirup loaf sugar 
mixtures containing sugar and water testing above 
fifty degrees by the polariscope molasses and sug¬ 
ar sirup and judicial construction has been placed 
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Bate of duty 

A statutory amendment intended 
to nullify provisions of tariff act 
only as to articles subsequently im¬ 
ported with respect to which United 
States has entered into foreign trade 
agreements, did not deprive Ameri¬ 
can manufacturer of right to appeal 
from customs court’s judgment in¬ 
volving lumber previously imported 
from Canada; and the words ‘‘rate 
of duty” in statute authorizing ap¬ 
peal by American manufacturer, pro¬ 
ducer, or wholesaler from customs 
court’s judgment were not intended 
to include amount of duties assessed 
against imported merchandise, un¬ 
less amount of duty is necessarily 
involved in proper elassiftcation of 
merchandise or determination of rate 
of duty.—B. C. Miller Cedar Lumber 
Co. V. U. S., C.C.P.A., 86 P.2d 429. 

23. U.S.—U. S. V. Young, 15 CtCust. 
App. 111. 

24. U.S.—U. S. V. Hoyt, Shepston 
& Sciaroni, 16 Ct.Gust.App. 502. 

25. U.S.—Veit, Son & Co. v. U. S.. 
11 CtCust.App. 81—Steinhardt & 
Bro. V. U. S., 9 CtCust.App. 62— 
Steinhardt & Bro. v. U. S., 8 Ct. 
Cust.App. 404. 

26. U.S.—U. S. V. A. Hartog & Co., 
17 C.C.P. A. (Customs) 409—^Pea¬ 
body & Co. V. U. S., 10 CtCust 
App. 220—Peabody & Co. v. U. S., 
8 CtCust.App. 204, reversed to af¬ 
ford opportunity for further evi¬ 
dence 8 CtCust.App. 296. 

17 C.J. p 564 note 39. 

Frumltnre 

Furniture, composed in large part 
of sea grass, and having a substan¬ 
tial quantity of rattan on different 
portions thereof, mostly in the form 
of plaits, and in some of the articles 
being interwoven with the sea grass 
and reaching from one portion of the 
frame to another, the frames being 
of wood, rattan, or bamboo, is prop¬ 
erly dutiable as “furniture made 
with frames wholly or in part of 
wood, rattan, reed, bamboo; osier or 
willow, or malacca, and covered 
wholly or in part with rattan, reed, 
grass, osier or willow, or fiber of any 
kind,” rather than under the latter 
part of said paragraph as “all arti¬ 
cles not specially prbyided for, whol¬ 
ly or partly manufactured of rattan, 
bamboo, osier or willow/’—U. S. v. 


W. X. Huber Co., 21 C.C.P.A.( Cus¬ 
toms) 584. 

27. U.S.—U. S. V. Gerdau Co., 6 Ct. 
Oust.App. 97. 

17 C.J. p 564 note 40. 

28. U.S.—^American Trading Co. v. 
U. S., C.C.H.Y., 142 P. 214. 

17 C.J. p 564 note 41. 

29. Manufactures of wood 

(1) Antique furniture, restored by 
the addition of “modern repairs.”— 
Angelo Oliva, Limited,- v. U. S., 23 
C.C.P.A. (Customs) 161. 

(2) Billiard cues.—U. S. v. Cofod 
Co., 12 Ct.Cust.App. 539. 

(3) Doorsills and stair rails, fin¬ 
ished except for cutting and cutting 
and fitting.—U. S. v. C. S. Emery & 
Co., 18 C.C.P.A, (Customs) 208. 

I (4) Jig saw puzzles consisting of 
one hundred wooden pieces of vari¬ 
ous shapes and sizes.—U. S. v. Halle 
Bros. Co., 20 C.C,P.A.(Customs) 281. 

(5) Lumber in bundles of size and 
number to make crate.—U. S. v. 
Swain & Boggs Go., 12 CtCust.App. 
13. 

(6) Merchandise made by gluing 
together three sheets .of cottonwood. 
—U. S. V. Briggs Mfg. Co., 14 Ct. 
Cust.App. 1. 

(7) Merchandise packed together 
in a cardboard, consisting of a wood¬ 
en form crudely resembling the head 
and trunk of a child, a needle with 
a wooden handle, two balls of col¬ 
ored woolen yarn, and a booklet giv¬ 
ing directions for use, referred to by 
the name of “strick-trick” (some¬ 
times called a “knitting set”), and 
stipulated to be an entirety, com¬ 
posed in chief value of wood, and 
used by children over six years of 
age.—U. S. V. Calhoun, Robbins & 
Co., 21 C.C.P.A.(Customs) 167. 

(8) Tennis rackets without strings. 

—^Wanamaker v. U. S., 14 Ct.Cust. , 
App. 27. I 

(9) Thin pieces of matched veneers 
of wood, of. various sizes and shapes, 
inlaid with ornamental woods of va¬ 
rious, colors forming a variety of de¬ 
signs, with uses somewhat akin to, 
but not identical with, those of ve-, 
neers of wood.—^U. S. v. J. A. Schnei¬ 
der & Co., 21 C.C.P.A (Customs) 352. 

(10) Wallboard, consisting of cqre 
of wood made up of strips with lay¬ 
er of cement on each side and layer 
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of paper or pulp on cement.—U. S. v. 
O. M. Baxter, Inc., 16 Ct.CustApp. 
257. 

(11) Wooden toys itemized as 
“riders on horse, various,” “hounds, 
assorted,” “foxes,” and “bridges,” 
representing a hunt group, neatly 
hand carved and colored to represent 
the real article or animal in minia¬ 
ture.—U. S. V. Abercrombie & Fitch 
Co., 20 C.C.P.A (Customs) 267. 

(12) Other cases see 17 C.J. p 664 
note 43. 

Wood fiour 

Imported ground shavings in bulk 
for wood flour, although ground for 
transportation, are not manufacture 
of wood.—U. S. V. C. J. Tower & 
Sons, 17 C.C.P.A. (Customs) 90. 

30. U.S.—Scharf Bros. Co. v. U. S., 
25 C.C.P. A. (Customs) 32—Scharf 
Bros. Co. V. U. S., 24 C.C.P.A.(Cus¬ 
toms) 111—U. S. V. Carlson, 21 C. 
C.P.A (Customs) 565—U. S. v. An¬ 
drews & Co., 12 CtCust.App. 25| 
—U. S. V. Menzel & Co., 9 CtCust. 
App. 16. 

17 C.J. p 664 note 44. 

Sweetened chocolate 
Bars containing thirty-seven and 
seventy-five hundredths per cent 
chocolate, sixty to sixty-one per cent 
sugar, one to two per cent honey and 
six hundredths per cent, crushed al¬ 
monds are sweetened chocolate and 
not confectionery.—U. S. v. Mc¬ 
Laughlin & Freeman, 13 CtCust.App. 
404. 

31. U.S.—^U. S, V. Tribune, 13 Ct 
CustApp. 101. 

32. U.S.T-U. S. V. Breed, C.C.Mass., 
24 F.Cas.l4,63S, 1 Sumn. 169. 

33. tr.S.—Cresca Co. v. U. S.,' 16 Ct 
CustApp. 106. 

Grenadine 

(Jrenadine flavored sirup is not 
within statutory provision for mix¬ 
ture containing sugar and water 
where testing below fifty sugar de¬ 
grees, and is classifiable as a non- 
enumerated manufactured article.— 
Cresca Go. v. U. S., 17 C.C.P. A (Cus¬ 
toms) 8l 

34. U.S.—Savannah Sugar Refining 

Corporation v. U. S., 20 C.C.P.A 
(Customs) 272, certiorari dehied'^S 
S.Ot 506, 288 U.S. 615, 77 'L-fed. 
988—Balfour, Guthrie & (jo. y.^ U. 
S., 14 CtCust App. 78. ^ ^ 
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upon terms peeled sugar cane;^^ sugar of 
and refined sugar.^'^ Formerly sugars were graded 
by the Dutch color standard, and artificial coloring to 
reduce duties was allowable.^ ^ The color standard 
applied to both cane and beet sugar.29 The phras¬ 
es ‘'testing by the polariscope” and "degrees shown 
by the polariscope’^ have no peculiar trade meaning, 
but are used descriptively in their ordinary signifi¬ 
cation as indicating a true polariscopic test, and the 
regulations of the secretary of the treasury pre¬ 
scribing the means of making such test are not un¬ 
reasonable nor violative of law,'^9 and are binding 
on the government as well as on the importers.^^ 
Where no official polariscopic test has been made 
the settlement test may be accepted.“^2 Regulations 
governing allowance for tare must also be fol- 
lowed.'^^ The amount of additional duties or coun¬ 
tervailing bounties, as determined by the secretary 
of the treasury, is conclusive and not open to col¬ 
lateral attack.^^ 

Where the statute so provides, duty accrues on 
landed, not invoice, weight but relative increase 
in value by loss of weight from drainage or evapo¬ 
ration during the voyage of importation may prop¬ 
erly be taken into account,'^® although such loss is 
not a change by "remanufacture or otherwise.”^'^ 


§ 37. Tobacco and Manufactures Thereof 

The duty on tobacco and manufactures thereof is im¬ 
posed by the schedule relating thereto. 

If a bale or other separate and concrete quan¬ 
tity of leaf tobacco contains only leaves of such uni¬ 
formity of character as to be in their collective 
form of one class, the bale or other separate col¬ 
lection is the unit contemplated in the percentage 
and weight tests of the tobacco schedule.^^ On the 
other hand, if the bale consists of tobacco of two 
classes, the unit upon which the percentage is calcu¬ 
lated is the ascertained quantity of each class."^^ 
Commencing with the tariff act of 1897 congress, 
with but one exception, abandoned the percentage 
system altogether, and wrapper tobacco,'wherever 
found, in whatever amount, was required to pay the 
higher duty.^^ "Wrapper tobacco” was further 
qualified in the act of 1913.Duty is to be taken 
on the weight at the time of entry and not at the 
time of withdrawal from the warehouse, and with¬ 
out allowance for moisture absorbed in transit.^^ 
Other forms of tobacco passed upon are scrap, 
cigars,and sweepings.Official scales arc to be 
taken in preference to others in ascertaining tare.^® 

§ 38. Agricultural Products and Provisions 

The paragraphs of the schedule applicable to agri¬ 
cultural products and provisions prescribe the duties to 


35. U-S.—Foo Lung & Co. v. U. S., 
20 C.C.P.A.(Customs) 310. 

36. 11.8—Merck & Co. v. U. S., 19 
C.C.P.A. (Customs) 16. 

Sugar of milk not saccharide 

Whether the importation consist¬ 
ing of sugar of milk should be clas¬ 
sified as other saccharides, or as 
chemical compounds, is a proper 
case for the application of the rule 
of ejusdem generis. This rule is 
one of construction, and can be in¬ 
voked only whenever a doubt aris¬ 
es as to whether a given article, 
not specifically named, is to be 
placed in a class of which some of 
the individual subjects are named. 
In this case it was held that it was 
not the congressional intent to in¬ 
clude sugar of milk within the pur¬ 
view of the paragraph dealing with 
saccharides.—Merck & Co. v. U. S., 
supra. 

37. U.S.—Barlow v. U. S., N.Y., 7 
Pet. 404, 8 L.Ed. 728. 

30. U.S.—Merritt v. Welsh, N.Y., 

104 U.S. 694, 26 L.Bd. 896. 

17 C.J. p 564 note 47. 

30. U.S.—Franklin Sugar Befining 
Co. V. U. S., C.C.Pa., 153 P. 653. 
to. U.S.—American Sugar Refining 
Co. v. U. S., N.Y., 29 S.Ct 89, 211 
U.S. 155, 53 L.Ed. 129. 

17 C.J. p 565 note 52. 


Commercial system 

A term applied to an early method 
of testing the value of sugar by a 
polariscope.—Barlram Bros. v. U. S., 
C.C.N.y., 123 F. 327, reversed on oth¬ 
er grounds U. S. v. Bartram Bros., 
131 F. 833, 65 C.C.A. 557, certiorari 
denied Bartram v. U. S., 25 S.Ct. 792, 
195 U.S. 635, 49 L.Ed. 354—12 C.J. 
p 142 note 47. 

41. U.S.—U. S. V. Bartram Bros., 
N.Y., 131 P. 833, 65 C.C.A. 557, re¬ 
versing, C.C., Bartram Bros. v. U. 
S., 123 F. 327, certiorari denied 
Bartram v. U. S., 25 S.Ct. 792, 195 
U.S. 635, 49 L.Ed. 354. 

42. U.S.—^American Sugar Refining 
Co. V. U. S., C.C.N.Y., 175 F. 893. 

43. U.S.—Napier v. Barney, C.C.N. 
Y., 17 F.Cas.10,009, 6 Blatchf. 191 
—American Sugar Refining Co. v. 

U. S., 3 Ct.Cust.App. 69. 

44. U.S.—Franklin Sugar Refining 
Co. V. U. S., C.C.Pa., 178 P. 743, 
747—Franklin Sugar Refining Co. 

V. U. S., 1 Ct.Gust.App. 242. 

45. U.S.—Marriott v. Brune, Md., 9 
How. 619, 13 L.Ed. 282. 

17 C.J. p 565 note 49. 

46. U.S.—Frankfip Sugar Refining 
Co. V. U. S., Pa., 142 F. 376, 73 C. 

j C.A. 476 reversing 137 F, 655. 
i 17 C.J. p 565 note 50. 
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47. U.S.—Franklin Sugar Refining 
Co. v. U. S., supra. 

17 C.J. p 565 note 51. 

48, U.S.—Erhardt v. Schroeder, N. 
Y, 15 S.Ct. 45, 155 U.S. 124, SO L. 
Ed. 94. 

17 C.J. p 565 note 57. 

40. U.S.—Roth.schild v. U. S., N.Y., 

21 S.Ct. 1 97, 179 U.S. 463, 45 L.Ed. 
277, affirming, C.C., 87 F. 798. 

17 C.J. p 565 note 68. 

50. U.S.—U. S. V. Rothschild, C.C.. 
N.Y., 87 F. 798, affirmed 21 S.Ct. 
197, 179 U.S. 463, 45 L.Ed. 277. 

51. U.S.—St. Elmo Cigar Co. v. U.. 
S., 7 Ct.Cust.App. 153. 

17 C.J. p 565 note 60. 

52. U.S.—U. S. V. Falk, N.T., 27 S. 
Ct. 191, 204 U.S. 143, 51 L.Ed. 411. 

53. U.S.—Seeberger v. Castro, Ill., 
14 S.Ct. 766, 153 U.S. 32, 38 L.Ed. 
624, affirming, C.C., 40 F. 531. 

17 C.J. p 565 note 62. 

54. U.S.—D'E.strinozj v, Gerker, C.C. 
Pa., 43 F. 285. 

17 C.J. p 565 nolo 63. 

55. U.S.—Latimer v. IT. S., Porto 
Rico, 32 S.Ct. 242, 223 U.S. 601, 56 
L.Ed. 526. 

17 C.J. p 565 note 64. 

56. U.S.— a. S. V. Lozano, 6 Ct.Cust. 
App. 281. 
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be imposed on such products, including meats, fish, vege¬ 
tables, fruits, etc. 

Under the schedule as to agricultural products and 
provisions, a judicial construction has been rendered 
as to the meaning and scope of the following terms 
or phrases: Beans biscuits butter substi¬ 
tutes cattle cheese ;6i chicory ;62 chocolate;63 
cider ;64 coconut meat, shredded or desiccated 
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coffee substitutes;66 comfits, sweetmeats, or fruits 
preserved in sugar, molasses, spirits, or in their own 
juices currants, Zante or other eggs;®^ 
“fruits, green or ripe,’" “fruit in brine,” and “edi¬ 
ble fruits dried, desiccated, evaporated or prepared 
in any manner flowers, plants, buds, and seeds 
used for forcing under glass for cut flowers or dec¬ 
orative purposes game;^^ garden and field 


57. U.S.—U. S. V. A. Goldmark & 
Sons, 16 Ct.Cust.App. 502. 

Prepared or preserved 

Canned beans in the pod, cooked, 
used for side dishes and for salads, 
with water, slightly salty, added be¬ 
fore the cans were closed and ster¬ 
ilized, are dutiable on their net 
weight, less water and containers, at 
two cents per pound, as beans, pre¬ 
pared or preserved, rather than as 
beans, green or unripe, at one-half 
of one per cent per pound, under the 
same paragraph.—Lekas & Drivas v. 
XT. S., 19 C.C.P.A. (Customs) 389. 

58. U.S.—U. S. v. Renken &, Yates 
Smith Corp.. 24 C.C.P.A. (Customs) 
265. 

17 C.J. p 565 note 66. 

Holland rusks 

U.S.—Colthoff V. U. S., 17 C.C.P.A. 
(Customs) 388. 

59. U.S.—Puerst v. U. S., N.T., 176 
P. 95, 100 C.C.A. 25, reversing, C, 
C„ 166 P. 1014. 

17 C.J. p 565 note 67. 

60. U.S.—C. S. Emery & Co. v. U. 

S., 20 C.C.P.A. (Customs) 340. 

61 . U.S. — U. S. V. Fox River Butter 
Co., 20 C.C.P.A.(Customs) 38, cer¬ 
tiorari denied Pox River Butter 
Co. v. U. S., 53 S.Ct. 83, 287 U.S. 
628, 77 L.Ed. 545. 

6i2. U.S.—Pynaut & Popek v. U. S., 
23 C.C.P.A.(Customs) 265. 

17 C.J. P 565 note 68. 

63. U.S.—Arthur v. Stephani, N.Y., 
96 U.S. 125, 24 L.Ed. 771. 

17 C.J. p 565 note 69. 

©4. U.S.—Tower & Sons v. U. S., 11 
Ct.Cust.App. 157. 

65. U.S.—W. R. Grace & Co. v. U. S., 
19 C.C.P.A.(Customs) 326. 

66. U.S.—Hazard v. U. S., N.Y., 175 
P. 907, 99 C.C.A. 357, reversing, C. 
C., 164 F. 907. 

17 C.J. p 565 note 70. 

67. U.S.—Dominion Canners v. U. S., 
12 Ct.Cust.App. 90. 

17 C.J. p 565 note 71. 

Confection of apricots 

U.S.—U. S. V. A. Sahadi Co., 23 C. 

C.P.A. (Customs) 293. 

Bates 

Fresh dates, pitted and “sold for 
grinding purposes," are dutiable as 
“dates . . . prepared and pre¬ 

served in any manner."—Stone & 
Downer Co. v. U. Sfv 47 C.C.P.A. (Cus¬ 
toms) 34. 


68. U.S.—Hills V. U. S., N.Y., 99 F. 

264, 39 C.C.A. 500, affirmed 107 

F. 107, 46 C.C.A. 167. 

17 C.J. p 566 note 72. 

69. U.S.—F. H. Shallus & Co. v. U. 

S., 18 C.C.P.A. (Customs) 332. 

17 C.J. p 566 note 73 [a]. 

Egg albumen 

U.S.—U. S. V. D. L. Moss & Co., 22 C. 
C.P.A. (Customs) 249—F. H. Shal¬ 
lus & Co. V. U. S., IS C.C.P.A. (Cus¬ 
toms) 332. 

Egg yolk 

(1) Egg yolk in form of powder, 
dried by so-called spray process, is 
classiftabie as dried egg yolk.— 
French Kreme Co. v. U. S., IS C.C.P. 
A. (Customs) 301. 

(2-) Egg yolk uncooked, but not so 
processed as to put it in dry, pow¬ 
dered form, is dutiable as “dried egg 
yolk."—French Kreme Co. v. U. S., 

16 CtCust.App. 126. 

(3) Certain egg yolk (claimed to be 
in the form of small flakes), de¬ 
scribed by the appraiser as “egg 
yolk which has been dried," import¬ 
ed, stored, and distributed to domes¬ 
tic consumers at low temperature, is 
properly classified as dried egg yolk 
under Tariff Act 1922 par 713 1, 

19 U.S.C.A. § 121 par 713. rather 
than as egg yolk, prepared, under 
the same paragraph.—F. F. G. Har¬ 
per & Co. V. U. S.. 23 C.C.P.A.(Cus¬ 
toms) 177. 

70. U.S.—A. L. Causse Mfg. Co. v. 
U. S., 143 P. 690. modified 151 F. 4. 
SO C.C.A. 461. 

17 C.J. p 566 note 74. 

Dried fruits 

(1) Dried cherries should not be 
assessed as “cherries in a raw state" 
and denied classification as “dried 
edible fruits."—^U. S. v. Meyer Co., 
12 Ct.Cust.App. 124. , 

(2) LfOh hon, etc., Chinese dried 
fruit, eaten as food for medicinal 
value, is properly classified as fruit. 
—Lee & Co. v. U. S., 14 Ct.Cu>st.App. 
408. 

(3) Other cases see 17 C.J. p 566 
note 74. 

Fruit in brine 

(1) Cherries in brine, pitted and 

sulphured, held classifiable as “cher¬ 
ries . . . sulphured or in brine." 

—U. S. V. Pranchi, 14 Ct.Cust.App. 
330. 

(2) Italian sweet dried cherries, 
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unpitted, are classifiable as “cherries 
in a raw state preserved in brine or 
otherwise."—Finck-Jones & Libby v. 

U. S., 12 Ct.Cust.App. 4. 

(3) First part of Tariff Act 1922 
Schedule 7 par 737 (19 U.S.C.A. § 
121 Schedule 7 par 737), provides for 
cherries in natural state, sulphured 
or in brine. The provision for cher¬ 
ries sulphured or in brine is more 
specific than for “cherries prepared 
or preserved in any manner."—U. S. 

V. Fruit Products Corporation, 12 Ct. 
Cust.App. 337. 

(4) Green pineapples, cut into 
pieces and imported in brine, are 
“edible fruits prepared" and not 
“fruits in brine."—Amerman & Pat¬ 
terson V. U. S., 12 Ct.Cust.App. 117. 
17 C.J. p 566 note'74. 

Pitted cherries are still “cherries." 
—U. S. V. Fruit Products Corpora¬ 
tion, 12 Ct.Cust.App. 337. 

71. U.S.—Brenner v. U. S., 23 C.C. 

P.A.(Customs) 190—Brenner v. U. 

S., 20 C.C.P.A.(Customs) 373. 

17 C.J. p 566 note 75. 

Tulips 

(1) The word “tulips" does not de¬ 
scribe the tulip bulb only or the 
tulip flower only. Its meaning in¬ 
cludes the plant or the plant and 
flower before the flower is severed 
from the plant, and tulip flowers sev¬ 
ered from the plant are not dutiable 
as “tulips,” but as “cut flowers.”— 
U. S. v. American Express Co., 8 Ct. 
Cust.App. 195. 

(2) The change made from the ad¬ 
jective “tulip,” (Tariff Act 1909 par 
263) to the noun “tulips” (Tariff Act 
1913 Schedule G par 210) must be 
given a meaning; accordingly tulip 
bulbs are not dutiable as “tulips,” 
but as “other bulbs,” under Tariff 
Act 1913 par 210. Evidence intro¬ 
duced to show a commercial desig¬ 
nation of tulip bulbs as tulips hav¬ 
ing been examined and found insuf¬ 
ficient, the decision of the board of 
general appraisers classifying them 
as “other bulbs," and not as “tulips'’’ 
(Tariff Act 1913 par 210), is affirmed. 
—U. S. V. Maltus & Ware, 8 Ct.Cust. 
App. 199. 

72. U.S.—U. S. V. General Hide &' 

Skin Corporation, 11 Ct.Cust.App. 

78. 

Cansied wild rabbit meat is classi¬ 
fiable as “game."-—U. S. v. General 
Hide & Skin Corporation, supra. 
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ser\'ed in their own juice;®® potatoes prepared;®'? 
poultry, poultry dressed, and poultry prepared in 
any manner;®® raisins;®® rice;®® screenings;®! 
sheep;®® spices;®® starch, including all prepara¬ 


tions, from whatever substance produced, fit for use 
as starch;®^ stearin;®® tomatoes;®® vegetables®'* 
in their natural state,®® or prepared or preserved;®® 


that sauces cease to be sauces if 
they are used in greater quantity in 
the kitchen than on the table.—Yuen 
& Co. V. U. S., 9 Ct.Cust.App. 108. 
Frovision. as to sauces construed 
U.S.—U. S. V. Meyer & Lange, 8 Ct. 
Cust.App. 27. ^ 

86 . U.S.—Johnson v. U. S., C.C.N. 
Y., 66 F. 725, affirmed 79 F. 996, 25 
C.C.A. 298. 

17 C.J. p 567 note 84. 

87. U.S.—Stein v. U. S., 6 Ct.Cust. 
App. 154. 

17 C.J. p 567 note 85. 

88 . U.S.—Silz V. U. S., C.C.N.Y., 167 
F. 686, affirmed 178 F, 273, 101 C. 
C.A. 537. 

17 C.J. p 667 note 86. 

89. U.S.—^Wood V. U. S., 4 Ct.Cust. 
App. 228. 

17 C.J. p 567 note 87. 

90. Broken rice 

(1> Provision for “broken rice*’ 
covers all grades of broken rice,, in 
vie’w of change in language of stat¬ 
ute; former provision being for rice 
which would pass through No. 12 
sieve,—U. S. v. M. J. Brandenstein & 
Co., 17 aC.P.A. (Customs) 480—Rice 
Millers' Ass'n v. U. S., 15 Ct.Cust. 
App. 356, 

(2) Where importations of rice un¬ 
der the Tariff Act of 1922, all of 
which consist of milled rice, are 
stipulated to contain fifteen and 
eight-tenths per cent of broken 
grains of a size less than three- 
quarters of a grain, the broken grain 
content of such importations is 
dutiable as broken rice at one-half of 
one cent per pound under Tariff Act 
1922 § 1 par 727, 19 U.S..C.A, § 121 
par 727.—U. S. v. Great Pacific Co., 
23 C.C.P.A. (Customs) 319. 

(3) United States standards for de¬ 
termining the broken grain content 
of the involved importations were 
properly used; “Our tariff laws are 
made having consideration for the 
conditions in this country and not 
those in foreign ones."—^U. S. v. 
Kwong Lee Chong Co., 23 C.C.P.A. 
(Customs) 327—U. S. v. Great Pacific 
Co., 23 C.C.P. A. (Customs) 319— 
Boker & Co., Inc. v. U. S., 19 C.C.P. 
A. (Customs) 27. 

(4) Other cases see If C.J. p 667 
note 88. 

Cleaned rice 

U.S.—Bush & Co./V. U. S., 12 Ct. 
Cust.App. 22—U. S. V. Brandenr 
stein & Co., 8 GtCustApp. 435. 
SICilled rice 

U.S.—Southern Rice Sales Co. v. TJ. 
S., 25 aC.F.A.(Customs) 201. 


91- U.S.—U. S. V. International Mill¬ 
ing Co., 16 Ct.CustApp. 176. 
Purpose of tariff provision was 
held to be to prevent admixture of 
grains with foreign matter dutiable 
at higher rate and importing mixture 
at grain rate.—^U. S. v. International 
Milling Co., supra. 

9fl. U.S.—Maine Cent. R. R. Co. v. 

U. S., 14 Ct.Cust.App. 411. 

93. U.S.—Vandegrift & Co. v. U. S., 
8 Ct. Cust.App. 1. 

Imported in glass 
Origan or organium consisting of 
the stems of an herb, with flowers 
and leaves attached, tied with grass 
or other vegetable fiber into small 
bunches, and packed into large 
baskets, with no outside container 
except the basket, was not imported 
in glass or other small packages, 
within the purview of Tariff Act 
1930 par 781 § 1. 19 U.S.C.A. § 1001 
par. 781, and is not dutiable thereun¬ 
der as “herbs in glass or other small 
packages, for culinary use."—^U. S. 
V. Strohmeyer & Arpe Co., 25 C.C.P. 
A. (Customs) 120. 

Paprika is a capsicum or red pep¬ 
per.—Littlejohn & Co. V. U. S., 9 Ct. 
Cust.App. 207—^Vandegrift Co. v. 
U. S., 8- Ct.Cust.App. 1. 

94. U.S.—Middleton v. U. S., N.Y., 
151 F. 16, 80 C.C.A. 512—Leaycraft 

V. U. S., C.C.N.T., 124 F. 999, af¬ 
firmed 130 F. 106, 64 C.C.A. 440. 

17 C.J. P 567 note 89. 

95. U.S.—^Fairbanks v. Spaulding, C. 
C.I11., 19 F. 416. 

17 C.J. p 667 note 90. 

96. Tomato paste 

U;S.—^Del Gaizo Distributing Corp., 
V. U. S., 24 C.C.P.A. (Customs) 64^— 
Columbo Co. V. U. S., 21, C.C.P.A. 
(Customs) 302—Giavi v. U. S., 18 
C.C.P.A. (Customs) 373—Schroeder 
Bros. V. U. S., 14 CLCustApp. 267. 

97. U.S.—Nix V. Hedden, N.T., 13 S. 
Ct. 881, .149 U.S. 304, 37 L.Ed. 745. 

17 C.J. p 667 note 91. 

^Vegetables” iu the tariff law are 
not limited to such as grow in a 
vegetable garden. Whether a certain 
vegetable product is or is not a veg¬ 
etable depends upon the use to which 
it Is or may he put, and each case 
must depend upon its own facts.— 
Togasaki & Co. v. U. S., 12 Ct.Cust. 
App. 463, 465. 

Comestible is “vegetable"- if eaten 
or treated as such.—^Nippon Co. v. 
U. S., 12 Ct.Cust.App. 648. 

90. XJ.S.—H. E. Schwitters & Sons 
V. U. S., 26 C.C.P.A.(Customs) 288 
—^U. S. V. Hothouse Products Cor¬ 
poration, 21 C.C.P.A.(Customs) 261. 
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—Nippon Co. V. tr. S., 12 CtCvst 

App. 548. 

17 C.J. p 567 note 92. 

99, Vegetables prepared or pre¬ 
served 

(1) Green peppers imported in 
cans, in vinegar.—G. Granucci & Sons 
V. U. S., 23 C.C.P.A. (Customs) 122— 
Bragno & Mustari v. U. S., 21 C.C. 
P.A. (Customs) 74. 

(2) Lotus lily seed or nuts.— 
Brown & Co. v, U. S., 14 Ct.CustApp. 
96. 

(3) Nori tsukudani.—Togasaki & 
Co. V. U. S., 12 CtCustApp, 463. 

1.4) Onions peeled and packed in 
brine.—Budlong Pickle Co. .v. U. S., 
16 CtCustApp. 174. 

(5) Pearl onions peeled, pickled in 
small bottles, used as condiment.— 
U. S. V. La Manna, Azema & Far- 
nan, 14 CtCustApp. 123. 

(6) Pickled scallions.—U. S. v. Pa¬ 
cific Trading Co., 14 Ct.Cust.App. 131. 

(7) “Pimientoes, dulces morrones." 
—^Von Bremen, Asche & Co. v. U. S., 
12 CtCustApp. 407. 

(8) Pimientoes with skins, pulps, 
seeds, and stem ends removed.—^La 
Manna, Azema & Faman v. U. S., 14 
CtCust.App. 289. 

(9) Umezuke, Japanese plums, 
packed with salt and shiso leaves; 
plums packed in sake dregs; and 
benishoga, ginger packed in the ume¬ 
zuke juice.—^Asia Co. v. U. S., 11 Ct. 
CustApp. 514. 

(10) Takenoko.—^Nippon Co. v, U. 
S., 12 Ct.CustApp. 548. 

(11) Other cases see 17 C.J. p 667 
note 93. 

Pastes or hash 

(1) Merchandise consisting of hfef 

and bamboo sprouts cooked and sea¬ 
soning (each can containing a small 
quantity of a thin juice or gravy, 
which, although the record contains 
no information on the subject, prob¬ 
ably was the seasoning referred to 
on the labels affixed to the cans), the 
beef in various sized pieces, the 
largest being two inches long by 
one-half inch thick, and the bam¬ 
boo sprouts being one-eighth inch 
thick and in different lengths, the 
longest about two inches, is prop¬ 
erly classifiable under the provision 
for “hash, and all similar forms, com¬ 
posed of vegetables, or of vegeta¬ 
bles and meat or fish, or both, not 
specially provided for."—Pacific 
Trading Co. v. U. S., 22 aC.P.A.(Cus¬ 
toms) 88. ^ 

(2) Paste of lobster and pots^to- 
flour and spices is classifiable ^ 
“^pastes , . • composed 4f ‘vege- 
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wheat white clover seed;2 and wool grease.^ 
The act of 1913 has no provision, like those in for¬ 
mer tariff acts, for fish by name,^ or in containers 
of particular sizes.^ Judicial construction has been 
rendered as to provisions in later acts as to dried 
fish;6 frozen fish;7 smoked fish;® fish prepared;^ 
fish packed in oil, or in oil and other substances, 
fish paste caviar and other preserved roe of 
fish;l2 all other fish not specially provided for;^® 
clams or clam juice oyster juice and fish, 
skinned or boned.^® ‘Troducts of American fish¬ 
eries” is another provision of this schedule, dis¬ 
cussed infra § 53. 


Agricultural products on free list see infra § 54. 
§ 39. Spirits, Wines, and Other Beverages 

The duty imposed on spirits, wines, and other bever¬ 
ages is determined by the terms of the appropriate 
schedule. 

The schedule as to spirits, wines, and other bev¬ 
erages endeavors to impose a duty upon beverages, 
wines, and compounds or preparations containing 
spirits not previously provided for.^7 Liquor un¬ 
lawfully brought into the country is taxable under 


tables, or of vegetables and meat or 
fish, or both."—U. S, v. Richardson, 
13 Ct.Cust.App. 280. 

(8) Paste made of combinations 
of ham, chicken, turkey, and tongue, 
and potato.flour and spices is classi¬ 
fiable as “paste . . . composed 

of vegetables, or of vegetables and 
meat or fish, or both."—U. S. v, Rich¬ 
ardson, supra. 

Vegetables reduced to flour 

(1) Merchandise stipulated to con¬ 
sist of “beans, not soya beans, .pre¬ 
pared by being ground into flour 
form."—K. Togasaki & Co. v. U. S., 
23 C.O.P.A, (Customs) 342. 

(2) Cereal flours are not vegeta¬ 
bles within the meaning of the par¬ 
agraph.—U. S. V, Hess Bros., 23 C. 
C.P.A. (Customs) 172. 

Articles not within provisions fox 
vegetables 

(1) Soup squares containing meat 
extracts are not classifiable as soup 
composed of vegetables or vegetables 
and meats.—^Meyer & Lange v. U. S., 
18 C.C.P.A.(Customs) 79. 

(2) A small percentage of potato 

flour, consisting of not more than 
six' per cent of the ingredients of fish 
halls, fish cakes, meat balls, and 
meat cakes, and used for the pur¬ 
pose of holding the ingredients to¬ 
gether during the cooking and steri¬ 
lizing process, is insufficient to give 
the said cakes and balls the char¬ 
acter of vegetables with fish, or of 
vegetables with meat, within the 
meaning of this paragraph.— 

Westergaard & Co. v. U. S., 19 C.C: 
P.A.(Customs) 299. 

1. TJ.S.—U. V. W. P, Devereux Co., 

C.C.Minn., 135 P. 428. 

17 C.J. p 568 note 94. 

2. tr.S.—^Doughten Seed Co. y. U. S., 
24 C.C.P.A. (Customs) 258^ : 

3. U.S.—U, S. V.- ,Leonard, Mass.,' 
108 F. 42, 47 C.C.A.a81, reversing 
100 F: 288. 

17 C.J. p 568 note 95. 

Wool grease as animal oil see supra 
§ 32. 

4. U.S.—Reiss V. U. S., C.C.N.T., 113 
F. 1001. 

17 C.J. P 668 note 96. 


Whale 

The different tariff acts, including 
the act of 1913, have, for more than 
a century, called whale oil fish oil. 
It would seem, then, that congress 
regards a whale as a fish, and with¬ 
in the tariff act, a whale must be 
regarded as a fish, notwithstanding 
it is not one; and its meat in tins 
was properly classified as fish in 
tin packages.—Central Commercial 
Co. V. U. S., 11 Ct.Cust.App. 131. 

5. U.S.—Leggett v. U. S., C.C.N.Y., 
99 F. 426—La Manna v. U. S., N. 

T. , 67 P. 233, 14 C.C.A. 381. 

17 C.J. p 568 note 97. 

6. U.S,—IT. S. V. Enbun Co., 19 C.C. 
P.A.(Customs) 79—^U. S. v. Ham¬ 
mond, 15 Ct.Cust.App. 386—U. S. 
V, Aki Co., 12 Ct.Cust.App. 415. 

U.S.—Hammond v. U. S., 14 Ct. 
CustApp. 261—^U. S. V. Fenton Co., 
13 Ct. Cust.A.pp. 538. 

8. U.S.—R. B. Boak «& Co. v. U. S., 
16 Ct.Cust.App. 167—Bright Co. v. 

U. S., 14 Ct.Cust.App. 206—Seeman 
Bros. v. U. S., 12 CtCustApp. 421. 

9. U.S.—Pacific Trading Co. v. U. S., 

; 19 C.C.P.A. (Customs) 361. 

10. U.S.—Scaramelli & Co. v. U. S., 
21 C.C.P.A.(Customs) 490—Parodi; 
Erminio & Co. v. U. S., 8 CtCust. 
App. 395. 

17 C.J. p 568 note 98. 

11. U.S.—U. S. V. Sheldon & Co., 14 
Ct.Cust.App. 318. 

12. U.S.—U. S. V. Makaroff, 16 Ct. 
Cust.App, 531—U, S. V. Makaroff, 

, 14 Ct.Cust.App. 304—^U. S. v. Post 
Pish Co., 13 Ct.Cust.App, 156. 

17 C.J, p 668 note 99. 

Herring milt is not fish, but a se¬ 
cretion of the fish and it is not ad¬ 
missible free of duty under Free 
List par 483, 'i^ariff Act of 1913 as 
“all other fish," and the decision of 
the board of general appraisers sus-' 
■taining the protest making such 
f claim against the collector’s clas- 
sifieation of it as ,i*oe of fish, under 
Schedule G ps^r 216, is reversed.— 
U. S., V. Carnegie,,8 Ct.Cust:App. 377. 
1^. U.S.—U.,rS^ V. Haftimond,M6-Ct. 
,, Cust.App. 386. 

1,7 C.J. p 568 note 1. ?r. - 


Xn inunediate containers 

Imported kippered herring wrapped 
in cellophane paper, loose and un¬ 
sealed and contained in wooden box, 
are dutiable as fish in immediate 
container, weighing with contents 
more than fifteen pounds, although 
weight in cellophane wrappers was 
less than fifteen pounds, but the cel¬ 
lophane wrappers in which imported 
kippered herring were wrapped are 
aot immediate containers as regards 
tariff provision, where herring were 
placed in wooden box.—U. S. v. E. F. 
Morley & Co., 18 C.C.P.A. (Customs) 
388. 

14. U.S.—Nootka Packing Co. v. U. 

S., 22 C.C.P.A. (Customs) 464— 

Alexander & Baldwin v. U. S., 21 
C.C.P.A. (Customs) 558. 

15. U.S.—Shun Yuen Pling & Co. v. 
U. S., 23 C.C.P.A. (Customs) 316. 

16. U.S.—Teed v. U. S., C.C.N.Y., 
126 F. 447. 

17 C.J. p 568 note 2. 

17. U.S.—The Squanto, C.C.A.N.Y., 
13 F.2d 548, certiorari denied Co¬ 
lonial Transp. Co. v. U. S., 4 7 S.Ct. 
238, 273 U.S. 727, 71 L.Ed. 861— 
Shaw & Co. V, U. S., 12 Ct.Cust. 
App. 88. 

17 C.J. p 568 note 4. 

Hature of levy 

(1) The provision of War Revenue 
Act 1917 § 309, levying an addition¬ 
al duty on certain imported alcoho¬ 
lic beverages, describes a duty and 
not an internal revenue tax.—Batjer 
& Co. V. U. S., 11 CtCust.App. 60. 

(2) The provision of Revenue Act 
1918 § 600 (a), levying additional 
taxes on certain imported distilled 
spirits,' describes ■ a customs duty 
and hot an internal revenue tax, and 
spirits, imported and warehoused in 
1917 and 19fo but withdrawn for 
consumption after the revenue act 
went into effect, were subject to the 
duty imposed by Tariff Act 1913 pa* 
237, and also to that Imposed by the 
revenue act.—Shaw & Go. v. U. S., 11 
CtCustApp, 226. 

Hate of dnty 

(1) Oh certain distilled spirits.— 
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the schedule.With regard to the terms or claus¬ 
es employed in this phraseology, judicial construc¬ 
tion has been rendered as to the following: Dis¬ 
tilled spirits beer;20 fruit juices liqueurs 
malt extract and bitters or. cordials containing 
spirits.24 A provision for beverages not otherwise 
provided for is restricted to articles which are in 
fact beverages.25 Breakage, leakage, damage, want¬ 
age, and outage also have been the subject of ju¬ 
dicial decisions,26 and the application of provisions 
therefor to wines, cordials, or liqueurs.27 Where 
the statute so provides, the prescribed rate of duty 
is assessable against the bottles or jugs in which ar¬ 
ticles covered by the schedule are imported.28 

Alex. D. ShW & Co, v. tJ. S., 20 C. 

C.P.A.( Customs) 188. 

(2) On cognac.—Edward & John 
Burke v. U. S., 24 C.C.P.A. (Customs) 

359. 

(3) On Puerto Rican bay rum.— 

Santoni & Co. v. Rafferty, C.C.A.N. 

Y., 10 P.2d 788. 

18. IT.S.—TJ. S. V. Two Automobiles 
and Five Cases of Whisky, D.C. 

Cal., 2 P.2d 264—U. S. v. 

Cases of Intoxicating Liquors, C.C. 

A.N.Y., 292 P. 486, affirming, D.C., 

XJ. S. V. 1,250 Cases of Liquor, 286 
P. 260, and certiorari denied Al- 
bury V, TJ. S., 44 S.Ct. 38, 263 TJ. 

S., 712, 68 L.Ed. 519, 620, and Rae 
V. U. S., 44 S.Ct. 38, 263 U.S, 712. 

68 L.Ed. 619. 

PariticTilar statute applicable 

Where the bringing of the distilled 
spirits into this country during the 
life of the tariff act of 1913, 38 TJ.S. 

St. at L. p 114, was not authorized 
by law, and since they were seized 
by the government and held until 
the Tariff Act of 1930 became effec¬ 
tive (importers not having, either 
actually or constructively, a permit 
authorizing them to import distilled 
spirits so as to make their impor¬ 
tations lawful), they cannot be re¬ 
garded as being Imported under the 
tariff act of 1913 so as to make them 
subject to the duty provisions of 
that act and therefore the merchan¬ 
dise was properly dutiable under the 
Tariff Act of 1930 when the same 
left customs custody and entered 
the commerce of this country.—V. 

Casazza & Bro. v. TJ. S., 25 C.C.P.A. 

(Customs) 184. 

19. U.S.—Jordan v. Roche, N.Y., 33 
S.Ct. 673, 228 U.S. 436, 57 L.Ed. 

908. 

17 C.J. p 569 note 6. 

'Compounds 

War Revenue Act 1917 par 300, 
concerns itself with ‘'distilled spirits 
only,’" and not with compounds or 
preparations composed in part of 
them so that certain Chinese wines 
used medicinally, compounded of dis¬ 
tilled spirits and other ingredients, 

25 C.J.S.—13 


§ 40 

§ 40. Cotton Manufactures 

In the schedule applicable to cotton manufactures is 
fixed the rate of duty imposed on articles of cotton manu¬ 
facture or of which cotton is a component part. 

In the schedule as to cotton manufactures it is 
intended to impose in some manner duties upon 
goods of cotton manufacture or of which cotton is 
a component part. In its construction the courts 
have been called upon to determine the meaning 
and scope of the following terms or expressions: 
Braid, bindings, and trimmingsbelting,'20 cot¬ 
ton cloth,2i colored, printed or dyed,22 woven fig- 
ured,23 containing silk, or rayon or other synthetic 

U.S.—U. S. V. Pitt, 3 Cust.App. 
91. 

17 C.J. p 569 note 12. 

31. Decisions on cotton cloth 

(1) Additional duty dependent on 
harnesses used.—^Bonime v. U. S., 22 
C.C.P.A.(Customs) 603. 

(2) Cotton fabrics in the piece 
known as “oriental stripes” not duti¬ 
able as etamines, but to be dutiable 
as cotton cloth.—U. S. v. Quaintance, 

8 Ct.Cust.App. 191. 

(3) Other eases, see 17 C.J. p 569 
note 13. 

Rata dependent on thread connt 
Those portions of the revenue 
laws which require a count of the 
threads in certain fabrics in order 
to determine the rate of duty on im¬ 
portation from foreign countries are 
called countable clauses.—^Hedden v. 
Robertson, N.Y., 14 S.Ct. 434, 151 U. 

S. 520, 525, 38 L.Ed. 267—Newman 
V. Arthur, N.Y., 3 S.Ct. 88, 109 U. 

S. 132, 137, 27 L.Ed. 883—U. S. v. Ein¬ 
stein, N.Y., 78 F. 797, 798, 24 C.C.A. 
346, certiorari denied 17 S.Ct. 993, 
166 U.S. 722, 41 L.Ed. 1188. 

32. U.S.—Stroheim & Romann y. U. 

S., 13 Ct.Cust.App. 489—^Heyliger 
& Raubitschek v. U. S., 11 Ct.Cust. 
App. 90—U. S. V. Bryant & Bein- 
ecke, 10 Ct.Cust. App. 79—Snow’s 
U. S. Sample Express Co. v; U. S., 

8 Ct.Cust.App. 17. 

Vat-dye printed cloth 
U.S.—U. S. V. N. Erlanger, Blumgart 
& Co., 16 Ct.Cust.App. 437. 

33. U.S.—^Manhattan Shirt Co. v. U. 

S., 17 C.C.P.A. (Customs) 93. 

What constitutes woven-figured cloth 

(1) Whether a cloth is figured may 
be determined by its appearance to 
the eye as regards tariff classifica¬ 
tion.—Mills & Gibb Corporation v. 

U. S., 18 C.C.P.A. (Customs) 224— 
Wilson Son v. U. S., 14 Ct.Cust. 
App. 234—^Alsberg & Co. v. U. S., 14 
Ct.Cust.App. 32. 

(2) “Woven-figured,” within tar¬ 
iff law, refers to figure produced in 
weaving.—^Mills & Gibb Corporation 

V. U. S., 18 C.C.P.A. (Customs) 224— 


1,250 


were erroneously assessed with the 
additional duty provided for dis¬ 
tilled spirits.—Brown & Co. v. U. S., 
11 Ct.Cust.App. 402. 

20. U.S.—^August Luchow, Inc. v. 

U. S., 23 C.C.P.A.(Customs) 156. 

21. U.S.—U. S. V. Tribune, 13 Ct. 
Cust.App. 101. 

17 C.J. p 569 note 6. 

22. U,.S.—^Rosenbloom & Co. v. U. 
S., 13 Ct.Cust.App. 63. 

Diquenrs includes “cordials” but 
not “bitters.”—^Rosenbloom & Co. v. 

U. S., supra. 

23. U.S.—U. S. V. Hirsh & Schofield, 
8 Ct.Cust.App. 163. 

17 C.J. p 569 note 7. 

24. U.S.—^Universal Mercantile Co. 

V. U. S., 18 C.C.P.A. (Customs) 441 
—Rosenbloom & Co. v. U. S., 13 
Ct.Cust.App. 63—^Batjer & Co, v. 
U. S., 11 Ct.Cust.App. 60. 

17 C.J. p 569 note 8. 

Medicinal compounds 

Amargo and Orruro bitters con¬ 
taining large per cent of alcohol 
and one dose of Cascara to each fluid 
ounce are dutiable as bitters. con¬ 
taining spirits rather than as medi¬ 
cal compounds or alcoholic com¬ 
pounds.—Universal Mercantile Co. 

V. U. S., 18 C.C.P.A.(Customs) 441. 

25. U.S.—C. H. Arnold & Co. v. U. 
S., 20 C.C.P.A. (Customs) 417. 

26. U.S.—Hiram Walker & Sons y. 

U. S., 26 C.C.P,A.(Customs) 189. 

17 C.J. p 569 note 9. 

Affidavit of importer 

U.S.—Park & Tilford Import Corp. 

V. U. S., 23 C.C.P.A.(Customs) 369. 

27. U.S.—U. S. V. Wile, N.Y., 178 
F. 269, 101 C.C.A. 574, affirming, 
C.C., 172 F. 164, and following Tay¬ 
lor V. Treat, C.C.N.Y., 153 F. 656, 
affirmed 166 F. 1021, 91 C.C.A. 330. 

17 C.J. p 569 note 10. 

28. U.S.—Wines & Spirits (Hawaii), 
Ltd., V. U. S., 26 C.C.P.A. (Cus¬ 
toms) 235. 

29. U.S.—^Zimmerman v. U. S., C.C. 
N.Y., 61 F. 938. 

17 C.J. p 569 note 11. 
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textile,or containing wool;®5 cotton cloth filled or 
coated cotton elastic webbing^'^ or fabrics in 
chief value of cotton or cotton and india rubber;^® 
cotton sliver fabrics with fast edges gal¬ 
loons gloves handkerchiefs jacquard fig¬ 


ured goods labels laces, embroideries, net¬ 
tings, etc. manufactures of cotton chenille 
mufflers pile fabrics rags;50 rufflings, arti¬ 
cles made wholly or in part of;®! table damask;®^ 
thread and yarn;®^ wastewaterproof cloth;®® 


Mills «fe Gibb Corporation v. U. S.,- 
14 Ct.Cust.App. 197. 

(3) Stripes or checks made in 
weaving* are “woven-figured.”—Mills 
& Gibb Corporation v. U. S., 18 C.C. 
P.A. (Customs) 224—^Wilson & Son v. 

U. S., 14 Ct.Cu 5 t.App. 234. 

(4) Cloth with dots superimposed 
on it during weaving by swivel at¬ 
tachment is “woven-figured/’ and 
cloths which are “woven-figured” 
and also woven with eight or more 
harnesses, or with Jacquard, lappet, 
or swivel attachments or drop box¬ 
es, take both higher rate for "wov- 
en-figured” and additional duty for 
latter classification.—^Wilson & Son 

V. U. S., 14 Ct.Cust.App. 234. 

(5) Simple twilled cloths, woven 
on plain cam loom, known as plain 
twills, are not “woven-figured.’"—^Als- 
berg & Co. v. U. S., 14 Ct.Cust.App. 
32. 

34. U.S.—H. A. Caesar & Co. v. U. 
S., 24 C.C.P.A.(Customs) 136. 

Synthetic textiles see infra § 43. 

35. U.S.—Cosmos Textile Corpora¬ 
tion V. U. S., 21 C.C.P.A.(Customs) 
124. 

36. U.S.—U. S. V. Pinney, Casse & 
Lackey Co., N.Y., 105 F. 934, 45 C.C. 
A. 138. 

17 C.J. p 670 note 14. 

Imitation, lizard skin coated with 
tough fibre stuck on surface, render¬ 
ing it incidentally praotically im¬ 
pervious to water, in its imported 
condition, is classifiable as filled or 
coated cotton cloths, rather than as 
waterproof cloth, cloth being not 
dutiable as waterproof cloth, where 
its being rendered impervious to wa¬ 
ter was merely incidental' result in 
manufacture thereof.—U. S, v. Hud¬ 
son Forwarding & Shipping Co., 18 
C.C.P.A. (Customs) 268. 

37. U.S.—^Beard v. Nichols, Mass., 
7 S.Ct. 648, 120 U.S. 260, 30 L.Ed. 
662—U. S. V. Shattuck, N.T., 69 F. 
454, 465, 8 C.C.A. 176. 

38. U.S.— 'W. S, V. E, De Grahdmont, 
Inc., 21 C.C.P.A. (Customs) 17. 

25 C.J. p 332 note 27. 

39. U.S.—^Vandegrift & Co. v. U. S., 
Pa., 173 P. 609, 97 C.C.A. 469. 

17 C.J. p 570 note 16. 

40. U.S.—Nozawa Bros. Co. v. U. 
S., 11 Ct.Cust.App. 197, 

41. U.S.—Wotton V. U. S., C.C.N.Y., 
84 F. 964. 

17 C.J. p 670 note 17. 

42. U.S.—May Co. v. U. S., 26 C.C. 
P.A.^Customs) 227. 


43. U.S.—Robertson v. Glendinning, 
N.Y., 10 S.Ct. 44, 132 U.S. 158, 33 
L.Ed. 298. 

17 C.J. p 570 note 18. 

Embroidered handkerchief 

The “embroidery” of a single let¬ 
ter upon the corner of a handker¬ 
chief is so limited in its extent and 
of such comparative narrowness as 
not to require that the handkerchief 
should be regarded as embroidered. 
To the common apprehension, the 
term “embroidery,” as applied to a 
handkerchief, implies ornamentation, 
whereas, an initial, whether em¬ 
broidered or otherwise affixed to the 
handkerchief, is a mark of identifi¬ 
cation. The fact that the expense 
of the enjbroidering of the initial 
formed a considerable proportion of 
the entire cost of the handkerchief 
is not material, and this additional 
expense does not make it aij em¬ 
broidered handkerchief. It is still 
an initial handkerchief, both in com¬ 
mercial and in popular designation. 
—U. S. V. Borgfeldt, C.C.N.Y., 123 
F. 196, 197—20 C.J. p 498 note 3 
[ 6 ]. 

44. U.S.—Lussky, White & Coolidge 

V. U. S., 21 C.C.P.A. (Customs) 

201—Altman & Co. v. U. S., 11 Ct. 
Cust.App. 102, affirmed 11 Ct.Cust. 
App. 174. 

17 C.J. p 570 note 19. 

Term includes 

(1) Couch covers made from Jac¬ 
quard woven upholstery cotton cloth 
by cutting and hemming.—Ryer & 
Cashel v. U. S., 17 C.C.P.A.(Customs) 
101 . 

(2) Jacquard figured nets or net¬ 
tings, wholly or in chief value of 
cotton, imported in the piece.—U. S. 
V. Mills & Gibb, 8 Ct.Cust.App. 422. 

(3) Jacquard figured table covers 
and scarfs and pillow tops.—Tausend 
V. U, S., 16 Ct.Cust.App. 323. 

(4) Scalloped Jacquard figured 
madras muslin curtains in the piece 
and otherwise and materials there¬ 
for.—^U. S. V. Snow’s U. S. Sample 
Express Co., 8 Ct.Cust.App. 351. 

(6) Ticking for covering box 
springs, bed mattresses and pillows. 
—^Alfano & Co. v. U. S., 16 CtCust. 
App. 228. 

45. U.S-—^U. S. V. Ascher & Co., 11 
Ct.CustApp. 453, 

17 C.J. p 670 note 20. 

46. U.S.—^Mills V. Robertson, C.C. 
N.Y., 147. F., 634. 

17 C.J. p 670 note 21—20 C,J. p. 498 
note 3 [e]. 


47. U.S.—Oppenheimer v. U. S., N. 
Y., 71 F. 869, 18 C.C.A. 340, affirm¬ 
ing, C.C., 66 F. 740. 

48. U.S.—Guiterman v. U. S., C.C. 
N.Y., 113 F. 994. 

17 C.J. p 570 note 23. 

49. U.S.—^American Shipping Co. v. 

U. S., 22 C.C.P.A.(Customs) 72. 

17 C.J. p 570 note 24. 

Cotton velvet animals used as pin¬ 
cushions are manufactures from cot¬ 
ton pile fabric and dutiable as such. 
—U. S. V. Irving W. Rice & Co., 17 
C.C.P.A. (Customs) 248. 

Plush 

U.S.—U. S. V. J. J. Gavin & Co., 
23 C.C.P.A. (Customs) 288. 

Velvet pile fabrics composed in 
chief value of cotton, but contain¬ 
ing silk and rayon (the cotton “hav¬ 
ing a staple of one and one-eighth 
inches or more in length”), are spe¬ 
cially provided for in Tariff Act 
1930, par 909, 19 U.S.C.A. § 1001 
par 909, and were not intended to 
be covered by the provisions of par 
905.—J. J. Gavin & Co. v. U. S., 26 
C.C.P.A. (Customs) 179. 

Cotton Turkish towels are dutiable 
as cotton towels and not as pile 
fabrics.—U. S. v. Emery-Bird-Thayer 
Dry Goods Co., 8 Ct.Cust.App. 150. 

50. U.S.—U. S. V. S. Schapiro & 
Sons, 24 C.C.P.A.(Customs) 343— 
National Sanitary Rag Co. v. U. S., 
23 C.C.P.A.(Customs) 200. 

51. U.S.—Brill V. U. S.,.' C.C.N.Y., 
123 F. 845. 

17 C.J. p 571 note 26. 

52. U.S.—James H. Dunham & Co. 

V. U. S., N.Y„ 150 F. 662, 80 C.C.A. 
364—Wilson v. U. S., N.Y., >146 F. 
64, 76 C.C.A. 615—Douglass Sc Ber¬ 
ry V. U, S., C.C.N.Y., 123 F. 993. 

53. U.S.—WTilkes-Barre Lace Mfg. 
Co. V. U. S., 11 CtCust.App. 519. 

17 C.J. P 571 note 27. 

54. U.S.—Simpson v. U. S., 2 Ct. 
Gust.App. 222. 

17 C.J. p 571 note 28. 

Embroidery cottons 

U.S.—Loeb .Sc Schoenfeld v, U, S., N. 

Y., 160 F. 327, 80 C.C.A, 2X1. 

20 C.J. p 498 note 3 [d]. Eh]. 

56. U.S.—U. S. V. Western Commer¬ 
cial Go., 20 C.C.PA.. (Customs) 239 
—U. S. V. E. Dillingham, Inc., 19 
G.C.P.A.(Customs) 210—Chin & Co. 
V. ,U. S., 11 CtCust App. 124. 

17 C.J. p 571 note 29. 
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wearing apparel, made up or manufactured wholly 
or in part;5^ woven fabrics in the piece and 
woven rugs.^^ This schedule in its concluding par¬ 
agraph has a catchall clause imposing a duty upon 
manufactures of cotton not specifically provided 
for and provision is made for imposition of ex¬ 
tra duty on goods made of long staple cotton.^O 

§ 41. Flax, Hemp, and Jute, and Manufac¬ 
tures Thereof 

By appropriate schedule, provision has been made 
for the imposition of duty on flax, hemp, jute, and all 
manufactures thereof, the classification and rate being 
fixed by the various paragraphs. 


§ 41 

Under the schedule which includes flax, hemp, 
jute, and the various manufactures thereof, the 
general rule that words are used in their trade and 
commercial meaning has been particularly applied.^^ 
Judicial construction has been placed on the mean¬ 
ing or scope of the following terms or clauses: Ar¬ 
ticles embroidered by hand or machinery bag¬ 
ging for cotton and gunny cloth braids and trim¬ 
mings burlaps made of jute;®^ cordage and 
twine;®® embroidered and hemstitched handker¬ 
chiefs;®'^ fabrics with fast edges, not exceeding 
twelve inches in width;®® flax straw;®® fishing 
nets;"^® jiite, jute butts, and jute waste laces 


50. Wearing* apparel 

(1) Rubber boots, fitted with rub¬ 
ber loops by means of which leather 
straps imported with them may be 
used to bind them at the feet and 
ankles.—U. S. v. Kalter Mercantile 
Co., 11 Ot.Cust.App. 540. 

(2) Cotton dresses with openwork 
finished with straight hemstitching 
without introducing additional 
threads.—U. S. v. Scruggs-Vander- 
voort-Barney Dry Goods Co., 18 C. 
C.P.A.(Customs) 279. 

(3) Other cases see 17 C.J. p 571 
note 30. 

57. U.S.—IJ. S. V. Bernhard, C.C.N. 

Y., 150 F. 375. 

17 C.J. p 571 note 31. 

58. U.S.—Raphael v. U. S., 23 C.C. 

P.A.(Customs) 253—U. vS. v. Alt¬ 
man & Co., 13 Ct.Cust.App. 299. 

Woven, or cut from carpet 

Tariff laws distinguish between 
rugs woven whole and those made or 
cut from carpets and rugs woven 
whole are not within tariff provision 
for “manufactures, in any form, 
made or cut from cotton pile fab¬ 
rics;" and the provisions for rugs 
made wholly of cotton is more spe¬ 
cific than provision for “manufac¬ 
tures, in any form, made or cut from 
cotton pile fabrics."—U. S. v. Dodge, 
13 Ct.Cust.App. 222. 

59. iVEanufactures of cotton not spe¬ 
cifically provided for 

(1) Burnt-out laces at bar, made 
of cotton on an embroidery machine, 
and not by hand or upon any ma¬ 
chine described in Tariff Act 1930 
par. 1529(a), 19 U.S.C.A. § 1001, are 
not included within the provisions of 
said paragraph for “laces, lace fab¬ 
rics, an.d lace articles," but are du¬ 
tiable under paragraph 923 of said 
act.—U. S. V. Marshall Field & Co., 
22 C.C.P.A. (Customs) 502. 

(2) “Cotton wadding."—Shoten v. 
U. S., 17 C.C.P.A. (Customs) 79. 

(3) Drawn work.—Lang v. XJ. S., 
8 Ct.Cust.App. 385. 

(4) Gummed tape for wrapping 
grips of golf clubs.—Wimpeheimer 
& Co. V. U. S., 12 Ct.Cust.App. 546, 


(5) Ladder tape or ladder web¬ 
bing, used in the manufacture of 
Venetian blinds.—Swedish Venetian 
Blinds Co. V. U. S., 24 C.C.P.A. (Cus¬ 
toms) 20—Western Blind & Soreen 
Co. V. U. S., 9 Ct.Cust.App. 68. 

(6) Papier-mach§ dogs in chief 
value of cotton, used in displaying 
dog harness and dog furnishings.— 
XT. S. V. Schoemann & Mayer, 17 C. 
C.P.A.(Customs) 349. 

(7) Pieces of cotton canvas 
stamped with designs.—XJ. S. v. 
Wanamaker, 16 Ct.Cust.App. 548, fol¬ 
lowed in XJ. S. V. H. B. Thomas & 
Co., 16 Ct.Cust.App. 552. 

(8) Other cases see 17 C.J. p 571 
note 32. 

60. U.S.—May Co. v. XJ. S., 25 C.C. 
P.A.Customs 227—Joshua Hoyle & 
Sons V. U. S., 22 CC P.A. (Cus¬ 
toms) 265—Lussky, White & Coo- 
hdge V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 201—Morse Bros. v. XJ. S., 
13 Ct.Cust.App. 553—Wilkes-Barre 
Lace Mfg. Co. v. U, S., 11 Ct.Cust. 
App. 519. 

61. XJ.S.—^American Net & Twine 
Co. V. Worthington, Mass., 12 S. 
Ct. 55, 141 U.S. 468, 35 L.Bd. 821, 
reversing, C.C., 33 F. 826. 

17 C.J. p 571 note 34. 

62. XJ.S.—Beach v. Sharpe, C.C.Tex., 
154 F. 543. 

17 C.J. p 571 note 35. 

63. U.S.—White V. XJ. S., C.C.N.Y., 
69 F. 93. 

17 C.J. p 572 note 36. 

64. U.S.—XJ. S. V. Baruch, N.Y., 32 
S.Ct. 306, 223 U.S. 191, 56 L.Ed. 
399, reversing 172 F. 342, 97 C.C. 
A, 40. 

17 C.J. p 572 note 37. 

65. U.S.—^Arthur v. Gumming, N.Y., 
91 U.S. 362, 23 L.Ed, 438. 

17 C.J. p 572 note 38. 

66. U.S.—^Eagle Pass Lumber Co. v. 
U. S., if Ot.Cust.App. 134. 

Cordage or twine 

(1) Twine less than three-six¬ 
teenths of an inch in diameter is 
properly classified as manufacture of 
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vegetable fiber other than cotton.— 
Monroe Foreign Forwarding Co. v. 
U. S., 14 Ct.Cust.App. 185. 

(2) Hemp halibut lines, composed 
of yarns of hemp twisted together 
and used as fishing lines, were prop¬ 
erly assessed for duty as cords of 
hemp.—Sunde & D'Evers Co. v. U. 
S., 17 C.C.P.A.(Customs) 24. 

(3) Hemp yarns twisted together 
and tarred, known as marline and 
houseline, are classifiable as twine, 
bleached, dyed, or otherwise treated, 
not as cordage.—U. S. v. New York 
Cordage Co., 18 C.C.P.A-(Customs) 
23. 

(4) Jute twine, composed of two 

or more yarn-s twisted together, and 
polished, was properly assessed with 
duty at the specific rate of per 

I pound" plus “2 cents per pound" un- 
! der the provision for “twist, twine, 
and cordage . . . when bleached, 

dyed, or otherwise treated," the pol¬ 
ishing process being embraced in the 
words “otherwise treated." Legisla¬ 
tive history considered.—James F. 
White & Co. V. U. S., 23 C.C.P.A. 
(Customs) 224. 

67. U.S.—I. Shalom & Co. v. U. S., 

. 22 C.C.P.A. (Customs) 85. 

17 C.J. p 572 note 39. . 

Samples 

Sample linen handkerchiefs, cut 
in half and bound book fashion, are 
not “handkerchiefs” within tariff 
law.—U. S. V. Field & Co., 14 Ct. 
Cust.App. 376. 

68. U.S.—(iaplan & Co. v. U. S., 14 
Ct.Cust.App. 247. 

69. U.S.—Laurence v. U. S., 20 C.C. 
P.A.(Customs) 201. 

70. U.S.—U. S. V. Quong Sang 
Chong & Co., 19 C.C.P.A. (Customs) 
172. 

71. U.S.—Overton v. U. S., 5 Ct. 
Cust.App. 183—Salomon v. U. S., 2 
Ct.Cust.App. 431. 

72. U.S.—Meyerheim v. Robertson, 
N.Y., 12 S.Ct. 754, 144 U.S. 601, 36 
L.Ed. 559. 

17 C.J. p 572 note 41. 
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linen articles linoleum ,*'7^ matting- napkins 
pile fabrics of flax chief value table damask 
tow of flax;*^^ wearing- apparel made wholly or in 
part of lace or imitation thereof and woven fab¬ 
rics or articles of flax^^ or jute.®^ This schedule al¬ 
so has a concluding paragraph providing for man¬ 
ufactures of which vegetable fiber, except cotton, 
not specially provided for, is a component part^^ 

§ 42. Wool and Manufactures Thereof 

The schedule applicable thereto fixes the duty and 
rate thereof assessable on wools and manufactures of 
wools. 


By the provisions of the schedule as to wool and 
the manufactures thereof it is plain that it was for¬ 
merly the intention of congress to lay duties not 
only upon wool, but also upon most articles com¬ 
posed of wool, or of which wool is a component ma¬ 
terial,and under some tariff acts, including the 
present one, the schedule imposes duties on wool 
and on specified manufactures wholly or in chief 
value of wool.S^ In the course of determining the 
application of the statutory provisions judicial con¬ 
struction has been given to the terms: Astrakhan 
trimmings blankets and similar articles car- 


73- TJ.S.—U. S. V. Scruggs-Vander- 
voort-Barney Dry Goods Co., 18 C. 
C.P.A. (Customs) 279. 

74. TJ.S.—U. S. V. Scott & West. C. 
C.Mass., 164 F. 285—U. S. v. Hun¬ 
ter & Whitcomb, N.Y., 127 F. 1022, 
61 C.G.A. 270, affirming, C.C., 121 
F. 207—^Keveney v. TJ. S., 1 Ct. 
Cust.App. 101. • ‘ 

7Su U.S.—U. S. V. J*. L. Hudson Co., 
23 C.G.P.A. (Customs) S13. 

Straw rugs and matting 
Rugs made of rice straw in Japan 
were properly assessed as “floor cov¬ 
erings not specially provided for.”— 
Central Warehouse Co. v. U. S., 14 
Ct.Cust.App. 315—Central Warehouse 
Co. V. U. S., 12 Ct.Cust.App. 563. 
Cocoa fiber 

Rugs of different sizes, made of 
cocoa fiber, were properly held by 
the court below to be dutiable under 
the provision in Tariff Act 1922 par 
1022 (19 U.S.C.A § 121 par 1022), 
for all other floor coverings not spe¬ 
cially provided for, as assessed by 
the collector, rather than under the 
provision in par 1117 (19 U.S.C.A. § 
121 par 1117), for ingrain carpets, 
rugs, or art squares, of whatever 
material composed, and carpets and 
rugs of like character or description, 
as claimed by appellants.—Dodge v. 
U. S., 22 C.C.P.A. (Customs) 18. 

Bate based on AVnexlcan selling price 
U.S.—Akawo & Co. V. U. S., 23 C.C. 
P.A. (Customs) 75. 

76. U.S.—^Murphy & Stevenson v. 
U. S., 13 CtCustApp. 291. 

77. U.S.—^Decorative Fabric Corpo¬ 
ration V. U. S„ 22 C.C.P.A. (Cus¬ 
toms) 128. 

17 C.J. p 572 note 43. 

78. U.S.—Middleton v. U. S., 25 C. 
C.P'.A.Customs 155—U. S. v. Field 
& Co., 14 Ct.Cust.App. 404. 

78. U.S.—G. B. Ritchie & Co. v. U. 

S., C.C.N.T., 141 F. 664. 

17 C.J. p 572 note 44. 

80. U.S.—Wanamaker v. U. S., Pa., 
120 F. 16, 57 C.C.A 36—U. S. v. 
Altman, N.Y., 107 F. 15, 46 C.C.A. 
116. 

17 C.J. p 572 note 45. 


81. U.S.—U. S. V. Linen Thread Co., 

13 Ct.Cust.App. 359. 

17 C.J. p 572 note 46. 

812. Jute cloth 

A showing that goods are in value 
61.87 per cent jute cloth is not a 
showing that component material of 
chief value is jute fiber, since cloth 
value includes cost of fabrication.— 
U. S. V. Stern Co., 15 CtCustApp. 
274. 

Colored fabrics 

U. S.—Bemis Bros. Bag Co. v. U. S., 

11 CtCustApp. 373—Balfour, Wil¬ 
liamson & Co. V. U. S., 11 CtCust 

App. 368. 

88. U.S.—Klump V. Thomas, C.C. 

Pa., 108 F. 799. 

17 C.J. p 573 note 47. 

ACanufactures of vegetable fiber 

(1) Certain linen goods wholly or 
in chief value of flax, containing 
less than one hundred twenty 
threads to the square inch, approx¬ 
imately thirty-four inches in length 
and seventeen inches in width, with 
blue borders.—U. S. v. Madeira Lin¬ 
en Importing Co., 19 C.C.P.A. (Cus¬ 
toms) 116. 

(2) Hemp chenille.—Ringk & Co. 

V. U. S., 10 CtCustApp. 107. 

(3) Plain woven fabrics called 
“paddings,” the warp being single 
yarns of cotton and the weft being 
single yarns of jute.—Simiansky & 
Co. V. U. S., 9 CtCustApp. 288. 

(4) Small cords attached to linen 
handkerchief case, chiefly used for 
protection of article and forming 
buttonhole.—^U. S. v. Greenwald's 
Lineii Importers, 17 C.C.P.A. (Cus¬ 
toms) 241. 

(6) Sample linen handkerchiefs, 
cut in half and bound book fashion, 
would seem to be “manufactures of 
vegetable fiber other than cotton.”— 
U. S. V. Field & Co., 14 CtCustApp. 
376. 

(6) The resultant of splitting the 
culms or stems of the three-cornered 
rush without shredding br splitting 
or separating them into the individ¬ 
ual fibers like fiax, hemp, or other 
fibers of commerce is not a fiber 
within the meaning of that expres¬ 
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sion in the tariff act, and a manu¬ 
facture of such material is not a 
manufacture of vegetable fiber under 
the paragraph.—Barham v. U. S., 11 
Ct.Cust.App. 536. 

84. U.S.—Robertson v. Salomon, N. 
Y.. 12 S.Ct. 752, 144 U.S. 603, Z(y 
L.Ed. 560—Miller v. Vietor, N.Y., 
8 S.Ct. 1225, 127 U.S. 572, 32 L.Ed. 
201 . 

17 C.J. p 573 note 48. 

85. Ooods in chief value of silk 
U.S.—U. S. V. Scruggs, Vandervoort 

& Barney Dry Goods Co., Mo., 156 
F. 940, 84 C.C.A. 440, reversing, C. 
C., 147 F. 888, and certiorari de¬ 
nied 28 S.Ct. 757, 209 U.S. 545, 52 
L.Ed. 920. 

17 C.J. p 573 note 48 [g]. 

Goods uot included 
U.S.—Benoit v. U. S., C.C.N.Y., 150' 
P. 687. 

17 C.J. p 573 note 48 [f]. 

Dress goods 

Provisions of this nature were 
made especially applicable to dress 
goods, and dress goods, composed in 
part of wool but in chief value of 
silk, imported in November, 1913, 
were dutiable as “women’s and chil¬ 
dren's dress goods . . . com¬ 

posed wholly or in part of wool,” 
under the act of 1909 (36 U.S.St. at 
L p 54 c 6 par 381), which remained 
in force until Jan. 1, 1914.—U. S. v. 
Salfner, 7 Ct.Cust.App. 371—17 C.J. 
p 573 note 49. 

86. U.S.—Lowenthal v. U. S., N.Y., 
71 P. 692, 18 C.C.A. 299, affirming 
65 P. 420. 

17 C.J. p 573 note 60. 

87. U.S.—Riley & Co. v. U. S., 8 Ct. 
Cust.App. 116. 

17 C.J. p 673 note 61. 

The provision “and similar arti¬ 
cles (including carriage and automo¬ 
bile robes and steamer rugs)” is lim¬ 
ited to such articles as are made of 
blanketing, and “steamer rugs” and 
“automobile robes” woven directly 
from yarns, on a loom with an at¬ 
tachment which, after the cloth is 
woven to a given length, automati¬ 
cally omits the weft threads for a 
fixed distance (the individual arti- 
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pets and rug’s.®® Likewise, in determining the ap- i plication of statutory provisions judicial construe- 


cles being separated from each oth¬ 
er after the weaving process by cut¬ 
ting through the middle of the space 
from which the weft threads are 
omitted), are not made of “blanket¬ 
ing” within the meaning of that 
term as used in said paragraph, and 
are not included in said provision.— 
Curtis & Von Bernuth Mfg. Co. v. U. 
S., 22 C.C.P.A. (Customs) 651. 

88. Carpets and rugs 

(1) Rugs composed in part of wool 
and not specially provided for.—Fos¬ 
ter & Co. V. U. S., 11 Ct.Cust.App. 
548. 

(2) Other cases see 17 G.J. p 573 
note 52. 

Anatolian mats, oriental, hand¬ 
made, less than four and one-half 
by two and one-half feet in size, 
are classified as mats.—U. S. v. Tel- 
feyan & Co., 14 Ct.Cust.App. 128. 
Antiques 

An article described as an “an¬ 
tique silk hanging” or “antique 
hanging carpet” is properly dutiable 
as classified under Tariff Act 1922 
par 1116 § 1, 19 U.S.C.A. § 121 par 
1116, rather than as free of duty un¬ 
der par 1708, § 201, 19 U.S.C.A, § 
122 par 1708; it being shown that 
the pertinent regulations were not 
complied with. The question of 
whether the article is not a rug or 
floor covering but a hanging to be 
used as tapestry is used is not con¬ 
sidered, in view of the conclusion 
herein reached.—U. S. v. Friedman, 
21 C.C.P.A. (Customs) 496. 

Ingrain carpets, mats, or rugs 

The primary meaning of “ingrain,” 
according to the dictionary defini¬ 
tions, as the word relates to carpets, 
appears to have reference to the dye¬ 
ing of the fabric before manufac¬ 
ture.—Dodge V. U. S., 22 C.C.P.A. 
(Customs) 18. 

Kugs woven whole for rooms 

(1) Tariff Act 1913 par 300, “Car¬ 
pets of every description, woven 
whole for rooms, and Oriental, Ber¬ 
lin, Aubusson, Axminster, and simi¬ 
lar rugs,” is limited to carpets, car¬ 
peting and rugs which are woven as 
complete, separate, single entities.— 
U. S. V. Vandegrift & Co., 11 Ct.Cust. 
App. 333, rehearing denied 11 Ct. 
Cust.App. 385, 

(2) This provision does not include 
all rugs which are woven whole; 
nor can the question of whether or 
not a rug is classifiable under this 
provision be determined by the size 
of the rug. It refers to a carpet 
which has been specially woven for 
a particular room.—U. S. v. Snel- 
lenburg & Co., 9 Ct Oust. App. 59. 
Not made on power-driven loom 

(1) Rugs imitating oriental rug 
in color, figure, or design, with foun¬ 
dation made on power-driven loom. 


are not within classification of Ori¬ 
ental and other carpets and rugs not 
made on power-driven loom.—U. S. 
V. Marshall Field & Co., 18 C.C.P.A. 
(Customs) 403. 

(2) A paragraph relating to des¬ 
ignated rugs and other carpets and 
rugs not made on power-driven 
looms includes only woven carpets 
and rugs made from or with yarns, 
threads, and filaments and does not 
include ordinary domestic unknotted 
rag carpets made by hand or other 
carpets having wholly different char¬ 
acteristics from rugs specifically 
mentioned.—U. S. v. Marshall Field 
& Co., supra. 

Machiue-made rugs 

(1) Machine-made Wilton rugs 
are not dutiable under Tariff Act 
1913 Schedule K par 300, but are du¬ 
tiable under par 294 by virtue of 
par 303.—U. S. v. Snellenburg & Co., 

9 Ct.Cust.App. 59—Beuttell & Sons 
V. U. S., 9 Ct.Cust.App. 38—U. S. v. 
Carson, Pirie, Scott & Co., 8 Ct.Cust. 
App. 240. 

(2) Machine-made chenille wool 
rugs of the importations, not “wov¬ 
en whole for rooms,” are dutiable by 
virtue of paragraph 303 of the act 
of 1913 at the rate imposed on che¬ 
nille carpets by paragraph 293.—U. 
S. V. Trorlicht, Duncker Carpet Co., 

10 Ct.Cust.App; 254. 

Oriental rugs 

Rugs, loom-woven of wool in Jap¬ 
an, were properly classified by the 
collector as oriental rugs under Tar- 
ifC Act 1913 par. 300.—U. S. v. Man- 
del Bros., 11 Ct.Cust.App. 406. 

Axminster rugs and carpets 

(1) Axminster rugs are of three 
kinds: Costly ones made by hand 
and requiring much time and labor 
for their production; less costly 
ones closely resembling the hand¬ 
made ones, but woven quickly as 
single entities, on power looms; and 
still less costly ones cut from ma¬ 
chine-woven lengths bearing repeat¬ 
ed Axminster patterns. Those made 
by cutting them from running ma¬ 
chine-made lengths and binding their 
ends are dutiable as Axminster car¬ 
peting under Tariff Act 1913 par 293, 
by virtue of par 303.—U. S. v. Van¬ 
degrift & Co., 11 Ct,Cust,App. 333, 
rehearing denied 11 Ct.Cust.App. 385. 

(2) Wilton velvet and machine- 
made Axminster rugs of various siz¬ 
es were held not dutiable under Tar¬ 
iff Act 1913 Schedule K par 300 (“Or¬ 
iental, Berlin, Aubusson, Axminster,' 
and similar rugs”), but, by virtue of 
par 303, at the rate imposed on vel¬ 
vet carpeting by par 294.—U. S. v. 
Fenton, 8 Ct.Cust.App. 239. 

(3) While originally there was no 
such thing as a machine-made Ax¬ 
minster rug or carpet, at the time 
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of the passage of the Tariff Act of 
1913 the trade of this country gener¬ 
ally and uniformly included in the 
designation “Axminster” both the 
handmade and the machine-made Ax¬ 
minster.—U. S. V. Trorlicht, Duncker 
Carpet Co., 10 Ct.Cust.App. 254— 
Beuttell & Sons v. U. S., 8 Ct.Cust. 
App. 409. 

(4) Machine-made Axminster rugs 
were held dutiable eo nomine under 
Tariff Act 1913 Schedule K par 300. 
—U. S. V. G-ertzen Co., 8 Ct.Cust. 
App. 428. 

Wilton carpeting, wholly or in 
chief value of wool, is properly du¬ 
tiable under the provision for “Wil¬ 
ton carpets, rugs, and mats” in Tar¬ 
iff Act 1930 par 1117(a).—U. S. v. 
Rietmann Pilcer Co., 24 C.C.P.A. 
(Customs) 371—Aird & Watson v. 
U. S., 22 C.C.P.A. (Customs) 487. 
Wool or other floor coverings 

(1) Wool hooked rugs, each com¬ 
posed of a stenciled burlap base 
made on a power-driven loom 
through which base wool yarns of 
different colors are looped by means 
of a hand-operated hooker follow¬ 
ing the design of the stencil, were ^ 
classified and assessed for duty at 
thirty per cent ad valorem under 
Tariff Act 1930 par 1117 (c), 19 U.S. 
C.A. § 1001 par 1117 (c).—New Eng¬ 
land Guild V. U. S., 2 6 C.C.P.A. (Cus¬ 
toms) 42. 

(2) Wool felt rugs having ap- 
pliqued design forming animals or 
figures cut from pieces of felt and 
embroidered and used to cover floors 
of children’s playyards are dutiable 
as wool floor covering, not as other 
carpets and rugs.—U. S. v. Marshall 
Field & Co., IS C.C.P.A.(Customs) 
228. 

(3) German rugs in chief value of 
wool held properly dutiable under 
textile floor covering provision.—U, 
S. V. Marshall Field & Co., 18 C.C. 
P.A. (Customs) 40 3. 

(4) Rugs of goat hair, although 
embroidered, are classifiable as floor 
coverings.—U. S. v. Borgfeldt & Co., 
14 Ct.Cust.App. 240. 

XTnder tariff act of 1913 

(1) It was the intention to pro¬ 
vide, by Tariff Act 1913 Schedule K 
pars 300 and 303, for all rugs used as 
floor coverings.—U. S. v. Carson, 
Pirie, Scott & Co., S Ct.Cust.App. 
240. 

(2) Without deciding that the 
opening provision of par 302, for 
“carpets and carpeting of wool or 
cotton,” necessarily excludes rugs of 
wool by its terms alone, it was held 
that the closing provision of the 
paragraph for “rugs of cotton’* and 
the provision of the following para¬ 
graph for rugs of wool make clear 
the congressional intent to exclude 
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tion has been ^iven to the terms cloaks coat lin¬ 
ings dress goods felts', not woven flan¬ 
nels flock goat hair hosiery knit goods 

and knit fabrics manufactures of hairj^S noils 


pile fabrics;! rags tapestry;^ waste waterproof 
clothwearing apparel;® wool and worsted 
wool changed in condition to evade duties wool 
on the skin;9 wools of merino blood, near or re¬ 


rugs of wool from paragraph 302. 
—U. S. V. Mandel Bros., 11 Ct.Cust. 
App. 406. 

89. tJ.S.—In re Certain Merchandise, 
C.C.Mass.. 64 F. 576. 

90. U.S.—Bosenberg v. U. S., 7 Ct. 
Cust.App. 213. 

17 C.J. p 573 note 54. 

91. U.S.—Thomas v. Wanamaker, 

Pa., 129 P. 92, 63 C.C.A, 594. 

17 C.J. p 573 note 55. 

92. U.S.—U. S. V. J. M. Lehman Co., 
22 C.C.P.A. (Customs) 106. 

93. U.S.—Connor v. U. S., 9 Ct.Cust. 
App. 312. 

04 . tr.S.—U. S. V. Imperial Wall Pa¬ 
per Co., 14 Ct.Cust.App. 280. 

95. Croat hair 

( 1 ) In the Tariff Act of 1913, by 
paragraphs 305 to 309, both inclusive, 
congress provided for Angora goat 
hair and all of its products and mer¬ 
chandise known variously as "curly 
mohair,” “curled mohair,” and "curly 
mohair tops,” made from mohair tops 
by various manufacturing processes, 
including dyeing and curling, are too 
far advanced to be classifiable as 
mohair tops under par 306, and its 
classification as a manufacture of 
mohair under par 308 is affirmed.— 
Mittelstaedt, Inc., v. U. S., 11 Ct.Cust 
App. 475. 

( 2 ) Cape Angora goatskins with 
the hair on, imported for leather use, 
the hair to be removed and sold for 
use as mohair, are dutiable under the 
provision for "hair of the Angora 
goat, alpaca, and other like animals, 
and all hair on the skin of such 
animals.”—U. S. v. Beadenkopf Co., 

8 Ct.Cust.App. 283. 

(3) Other cases see 17 C.J. p 573 
note 56. 

96. U.S.—Best & Co. v. U. S., 17 C. 
C.P.A. (Customs) 376. 

17 C.J. p 574 note 57. 

97. U.S.—U. S. V. Benson Mfg. Cor¬ 
poration, IS C.C.P.A. (Customs) 391. 

17 C.J. p 574 note 58. 

98 . U.S.—^Arthur v. Butterfield, N. 
y., 8 S.Ct. 714, 125 U.S. 70, 31 L. 
Ed. 643. 

17 C.J. p 574 note 59. 

99. U.S.—U. S. V. Rice & Fielding, 
13 Ct.Cust.App. 149. 

17 C.J. p 574 note 60. 

1 . U.S.~U. S. V. British & Irish 
Woolens Corporation, 22 C.C.P.A. 
(Customs) 658, 

2 , U.S.—E. A. Stone & Co. v. U. S., 
19 C.C.P.A. (Customs) 234—U. S. 
V, Castle & pverton, 18 C.C.P.A. ' 


(Customs) 21—Louisville Bedding 
Co. V. U. S„ 14 Ct.Cust.App. 328. 

17 C.J. p 574 note 61. 
a U.S.—Rogers v. U. S., 14 Ct.Cust. 
App. 51—U. S. V. Field & Co., 10 
Ct.Cust App. 183. 

4. U.S.—U. S. v. M. Lobsitz, 16 Ct. 
Cust.App. 475—Downing Co. v. U. 
S., 12 Ct.Cust.App. 391. 

17 C.J. p 574 note 62. 

Scop© of provisions 

Tariff provision for different wool 
wastes is not limited to those used in 
woolen industry.—Louisville Redding 
Co. V. U. S., 14 Ct.Cust.App. 328, 

5. U.S.—Brown & Eadie v. U. S., C. 
C.N.Y., 126 F. 446, affirmed 136 F. 
550, 69 C.C.A. 260. 

17 C.J. p 574 note 63. 

6 . U.S.—U. S. V. Benson Mfg. Corpo¬ 
ration, 18 C.C.P.A.(Customs) 391. 

17 C.J. p 574 note 64. 

Outer-wear 

(1) Berets, composed wholly of 
wool.—U. S. V. Kurtz, 21 C.C.P.A. 
(Customs) 12. 

(2) Babies’ shoes of knit wool.— 
U. S. V. Kahn & Co., 13 Ct.Cust.App. 
57. 

(3) Knitted wearing apparel, such 
as negligees, bed jackets, scarfs, and 
shawls.—U. S. V. International Clear¬ 
ing House of New York, 24 C.C.P.A. 
(Customs) 117. 

(4) Wool knit sweaters worn by 
children from two to six years of 
age are subject to increased duties 
on infants’ outer-wear under presi¬ 
dential proclamation, in view of 
statement in report of tariff commis¬ 
sion to president that word "infant” 
referred to children six years of age 
and under.—U. S. v. Best & Co,, C.C. 
P.A., 86 F.2d 23—U, S. v. Best & 
Co., 24 C.C.P.A. (Customs) 220. 

Shawls 

In the provision of Tariff Act 1913 
par 291 for "articles of wearing ap¬ 
parel of every description, including 
shawls whether knitted or woven,” 
the word "including” is not used as 
an addition so as to make an, eo 
nomine designation of shawls, but is 
used as a precaution to make clear 
that shawls are a part of the genus 
wearing apparel.—Jaeger’s Sanitary 
Woolen System Co. v. U. S., ll Ct. 
Cust.App. 181. 

Hat shapes 

( 1 ) Merchandise consisting of felt 
bodies, composed in chief value of 
wool, which has been wrought into 
somewhat conical shape or form, 
bearing much resemblance to the 
shape or form of ladies’ woolen hats, 
were held properly classifiable as 
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articles of wearing apparel, manu¬ 
factured wholly or in part, composed 
wholly or in chief value of wool, and 
not as manufactures not specially 
provided for, wholly or in chief val¬ 
ue of wool.—Henry Poliak, Inc., v. 
U. S., 22 C.C.P.A. (Customs) 81— 

Henry Poliak, Inc., v. U. S., 19 C.C.P. 
A.(Customs) 215. 

(2) However, the same kind of 
merchandise has been held not “wool 
felt wearing apparel” under Tariff 
Act 1930 par 1115 (b) § 1, 19 U.S. 
C.A. § 3 001 par 1115 (b), as classified 
by the collector, the court being of 
the opinion that wool felt did not 
exist as an entity until the comple¬ 
tion of the hat forms, and hence that 
the hat forms in issue were not 
“manufactured wholly or in part of 
wool felt,” under the facts and the 
authorities cited in the case.—Cohn 
& Lewis V. U. S., 25 C.C.P.A. (Cus¬ 
toms) 220 . 

7. Wool and. worsted. 

(1) In general.—Stone & Downer 
Co. V. U. S., 19 C.C.P.A. (Customs) 
259. 

( 2 ) South American wool of low 

grade, produced by sheep with Eng¬ 
lish blood, is within provision for 
“wools, not improved by . . . 

English blood.”—U. S. v. Bigelow- 
Hartford Carpet Co., 15 Ct.Cust.App. 
74. 

(3) Clothing wool.—U. S. v- Slone 
& Downer Co., 47 S.Ct. 616, 271 U.S. 
225, 71 L.Ed. 1013, modifying 12 Ct. 
Cust.App. 557, certiorari granted 46 
S.Ct. 20, 29 U.S. 542, 70 L Ed. 402, 
and in effect overruling Stone & 
Downer Co. v. U. S., 12 Ct.Cust.App. 
62. 

(4) Mixed wools.—U. S. v. James 

G. Kitchen 8c Co., 17 C.C.P.A.(Cus¬ 
toms) 265. 

(5) Yarn.—U. S. v. Wanamaker, 16 
Ct.Cust.App. 548, followed in U. S. v. 

H. B. Thomas & Co., 16 Ct.Cust.App. 
552—U. S. V. Hirschbach & Smith, 15 
Ct.Cust.App. 44. 

( 6 ) Yarn, composed wholly or in 
chief value of hair of the Angora 
rabbit.—Furida, Inc. v. U. S., 22 C. 
C.P.A. (Customs) 321—Bloomingdale 
Bros. V. U. S., 8 Ct.Cust.App. 104, 

(7) Other cases see 17 C.J. p 674 
note 65. 

8. U.S. — Juillard v. Magone, C.C.N, 
Y., 37 F. 857. 

17 C.J. p 574 note 66 . 

9- U.S.—Gallagher & Ascher v. U. 
S., 14 Ct.Cust.App. 38—Malone v. 
U. S., 13 Ct.Cust.App. 1—U. S. V. 
Davies Co., 11 Ct.Cust.App. 392. 

17 C.J. p 674 note 67. 



25 C.J.S. 

mote wool washed or scoured'j^^ and woven fab- 

rics.^2 

In addition to the specific provisions the schedule 
also provides for the imposition of duties on all 
manufactures wholly or in chief value of wool, not 
specifically provided for;^^ and special provision 
has been made for fabrics containing a certain per¬ 
centage of wool but not being in chief value of 
wool.^^ 

Wool on free list see infra § 72. 

§ 43. Silk and Silk Goods; Synthetic Textiles 

The rate and amount of duty assessed against silk 
and silk goods, and on manufactures of rayon or other 


§ 43 

synthetic textiles are determined by the appropriate para¬ 
graphs of the particular schedules applicable thereto. 

Under the schedule which provides for duties up¬ 
on silk or manufactures thereof, judicial construc¬ 
tion has been placed upon the following terms and 
phrases: Braids, ribbons, and trimmingsem¬ 
broidered or appliqued articles furniture of silk 
and wood;^*^ handkerchiefs jacquard figured 
silkslacesmufflerspile fabrics,silk 
advanced veils and veilings waste wear¬ 
ing apparel woven fabrics in the piece and 
yarn and thread.^S This schedule concludes with 
a catchall clause providing for articles manufac- 
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10- U.S.—U. S. V. American Express 
Co., C.C.Mass., 177 F. 735. 

17 C.J. p 574 note 68, 

11 . U.S.—Jas. Akeroyd & Go. v. U. 

S., 15 Ct.Cust.App. 440—Chicago 

Wool Co. of Pennsylvania v. U. S., 
13 Ct.Cust.App. 641—U. S. V. Rice 
& Fielding, 12 Ct.Cust.App. 78. 

17 C.J. p 574 note 69. 

Bffect of cleaning* 

A cleaning process is not a manu¬ 
facturing process, and wool which 
has been carbonized has not been 
taken beyond Tarilf Act 1922, Sched¬ 
ule 10 par 1102 (19 U.S.C.A. Schedule 
10 pars 1102, 1106), for cleaned wool, 
into par 1106, for advanced wool.— 
U, S. V. Slone & Downer, 12 Ct.Cust, 
App, 293. 

Determination of clean content.— 
McLaughlin & Freeman v. U. S., 21 
C.C.P.A. (Customs) 446, certiorari de¬ 
nied 55 S.Ct. 69, 293 U.S. 557, 79 L. 
Ed. 659. 

12 . U.S.—Brauer v. U. S., 14 Ct. 
Cust.App. 65. 

Provision construed 

Provision for woven woolen fabrics 
means cloth in the piece and not fur¬ 
ther manufactured.—U. S. v. Mil- 
bank, Leaman & Co., 14 Ct.Cust.App. 
166. 

Samples 

U.S,—^Vandegrift & Co. v. U. S., 12 
Ct.Cust.App. 230. 

Hairclothi 

Woven fabric composed of wool, 
cotton, alpaca, and Tunisian goat 
hair, having chief value of hair, is 
classifiable as “haircloth, known as 
crinoline cloth" and not as woven 
fabric.—U. S. v. Antony Gibbs & Co., 

18 C.C.P.A. (Customs) 101. 

13. Manufactures 

(1) Craped wool.—Mittelstaedt, 
Inc., V. U. S., 11 Ct.Cust.App. 471. 

(2) Woolen blankets in piece ex¬ 
ceeding three yards in length, in¬ 
tended for use as bed blankets, are 
dutiable as manufactures of wool.— 
U. S. V, Davies, Turner & Co., 16 Ct. 
CustApp. 424—U. S. V. International 
Forwarding Co„ 15 Ct.Cust.App. 198. 


(3) Woven upholstery fabrics, in 
chief value of wool.—U. S. v. M. H. 
Rogers, Inc., 18 C.C.P.A.(Customs) 
271. 

(4) Certain “wool embroidered lin¬ 
en bands,” reproductions of the 
“Queen Mathilda tapestries,” now in 
the Art Library at Bayeux, in Nor¬ 
mandy.—U. S. V. Wanamaker, 19 C.C. 
P.A. (Customs) 229. 

(5) Woven woolen spreads of 
mixed colors, some with fringed ends 
and some with bound edges, used to 
cover the legs and body in automo¬ 
biles, on couches, in carriages, at 
seacoast resorts, and in hospitals and 
sanitariums.—^Riley & Co. v. U. S. 8 
Ct.Cust.App. 116. 

(6) Samples of woolen cloth.—XJ. 
S. V. F. B. Vandegrift & Co., 16 Ct. 
CustApp. 398—U. S. V. Milbank, Lea- 
man & Co., 14 Ct.Cust.App. 166. 

14. Silk aud wool goods 
A Jacquard-woven fabric in chief 
value of silk, containing more than 
seventeen per cent of wool, was 
properly classified for duty by the 
collector at the appropriate rates un¬ 
der pars 1205 and 1109, by virtue of 
Tariff Act 1930 par 1122 § 1, 19 U.S. 
C.A. § 1001 pars 1205 and 1109 by 
virtue of par 1122.—Stroheim & Ro- 
mann v. U. S., 24 C.C.P.A-(Customs) 
301. 

15- U.S.—Naday & Fleischer v. U. 
S., C.C.N.Y,, 155 F. 303, affirmed 
164 F. 44, 90 C.C.A. 462. 

17 C.J. P 575 note 70. 

16. U.S.—G. Hirsch’s Sons v. XJ. S., 
C.C.A.N.Y., 167 F. 309, 93 C.C.A. 61 
—U. S- V. A. A. Vantine & Co., N. 
Y., 166 F. 735, 92 C.C.A. 397. 

17 C.J. P 575 note 71. 

17. U.S.—-Woodruff v. U. S., 168 F. 
452, affirmed 175 F, 776, 99 C.C.A. 
348. 

18. U.S.—Butler Bros. v. tJ. S., 20 C. 
C.P.A.(Customs) 209. 

19. U.S.—Bassett, McNab & Co. v. 
U. S., C.C.Pa., 154 P, 681—U. S. v. 
Johnson & Faulkner, N.Y., 142 F. 
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1039, 71 C.C.A. 686, affirming, C.C., 
139 F. 55. 

17 C.J. p 575 note 73. 

20. U.S.—Swan v. Arthur, N.Y., 103 

U. S. 597, 26 LEd. 525. 

17 C.J. p 575 note 74. 

21 . U.S.—Vantine v. U. S., 4 Ct. 
CustApp, 3. 

17 C.J. p 575 note 75. 

22. U.S.—Rosen, Lowy & Lipschutz 

V. U. S., 21 C.C.P.A. (Customs) 121 
—U. S. V. Barker Bros., 17 C.C.P. 
A.(Customs) 6. 

17 C.J. p 575 note 76. 

23. U.S.—Smillie & Co. v. U. S., 11 
Ct.Cust.App. 199. 

17 C.J. p 575 note 77. 

24. U.S.—Arthur v. Morrison, N.Y„ 
96 U.S. 108, 24 L.Ed. 764. 

17 C.J. p 575 note 78. 

25. U.S.—Majestic Lace & Em¬ 
broidery Works V. U. S., 21 C.C.P. 
A. (Customs) 371. 

26. U.S,—Maillard v. Lawrence, N, 
Y., 16 How. 251, 14 L.Ed. 925. 

17 C.J. p 575 note 79. 

27. U.S.—Majestic Lace & Em¬ 
broidery Works V. U. S., 21 C.C.P. 
A. (Customs) 371. 

17 C.J. p 576 note 80. 

Ornamented fabrics 

The idea and requirement of a 
union of two independent fabrica¬ 
tions is essential to and determina¬ 
tive of the definition of the word 
“appliqudd” and a silk fabric which 
is ornamented upon one surface by 
figures composed of glue covered 
with flock is not appliqued, but 
is within the classification under 
the residuary provisions for woven 
silk fabrics not otherwise special¬ 
ly provided for.—U. S. v. Heyliger 
& Raubitschek, 10 Ct.Cust.App. 52— 
U. S. V. Mills, Duflot & Co., 10 Ct. 
Cust.App. 49. 

28. U.S.—U. S. V. Wanamaker, 16 
Ct.Cust.App. 548, followed in U. S, 
V. H- B. Thomas & Co., 16 Ct.Cust. 
App. 552. 

17 C.J. p 676 note 81. 
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tured of silk, or of which silk is the component ma¬ 
terial of chief value.29 

Silks and silk goods on free list see infra § 70. 

Synthetic textiles. Under the schedule providing 
for duty on manufactures of rayon or other syn¬ 
thetic textiles, spun yarn of rayon and cotton is 
properly assessed as a manufacture of filaments, 
fibers etc., in chief value of rayon.^® Artificial silk 
is not a vegetable fiber within the meaning of that 
term as used in schedules applicable to cotton or to 
fiax, hemp and jute.^^ 
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§ 44. Pulp, Papers, and Books 

Under the schedule applicable to pulp, paper, and 
books the rate of duty is fixed for such articles and manu¬ 
factures falling within the provisions of the schedule. 

Under the schedule as to pulp, papers, and books, 
judicial explanation has been given of the mean¬ 
ing of the following terms and expression; Articles 
produced either in whole or in part by lithographic 
process bibulous paper blue print or brown 

print paper books and judicial explanation 


CVSTOMS DUTIES 


29. Manufactures of silk 

CD It is the rule that a tariff pro¬ 
vision for articles of, made of, com¬ 
posed of, or manufactured of a given 
material requires that the articles 
must be composed either wholly or 
in chief value of that material. 
While it is possible to note some ex¬ 
ceptions to this rule in case the pre¬ 
dominating material should not be 
the material of chief value, the down 
in silk quilts cannot be held such an 
exception, and down-filled silk quilts, 
silk being the component material 
of chief value, are dutiable as manu¬ 
factures in chief value of silk and 
not as *'quilts of down."—U. S. v. 
Altman & Co., 8 Ct.Cust.App. 148. 

(2) Certain silk yarns, coated 
with a cellulose substance, and de¬ 
scribed by .the appraiser as "fishing 
lines made of silk," were properly 
classified hy the collector under the 
provision for "manufactures of silk." 
—Okuda & Shibagaki v. U. S., 21 C. 
C.P.A. (Customs) 100. 

(3) Pincushions resembling fruits 
are classifiable as "manufactures of 
silk" rather than "artificial and orna¬ 
mental fruits."—U. S. V. Kresge Co., 
12 Ct.Cust.App. 34. 

(4) Tapestries of silk are properly 
dutiable as manufactures, rather 
than free of duty as Gobelin tapes¬ 
tries used as wall hangings, the tap¬ 
estries not having been made at the 
Gobelin factories in Prance.—M. H. 
Rogers, Inc., v. U. S., 21 C.C.P.A. 
(Customs) 580. 

, (6) Merchandise, stipulated to be 
‘‘used exclusively for sausage cas¬ 
ings . - . composed of plain 

woven silk in tubular form, impreg¬ 
nated with a liquid solution, import¬ 
ed in . lengths of approximately 
twelve feet," is dutiable as manufac¬ 
tures of silk, not specially provided 
for.—U. S. V. Pacific Butchers Sup¬ 
ply Co., 22 C.C.P.A. (Customs) 355. 

(6) So-called artificial gut, made 
of silk, imported in sixty-foot 
lengths, and used, after being cut 
into suitable lengths and after loops 
have been tied at the ends, as fish¬ 
ing leaders, casts, or snells, was 
properly classified as manufactures 


of silk.—^American Import Co. v. U. 
S., 26 C.C.P.A.(Customs) 72. 

(7) Other cases see. 17 C.J. p 576 
note 82. 

30. U.S.—U. S. V. Guy B. Barham 
Co., 26 C.C.P.A.(Customs) 83. 

31. U.S.—Steinhardt & Bro. v. U. S., 
8 Ct.Cust.App. 372. 

Webbing 

Webbing, thirty-four- and thirty- 
hundredths per cent artificial silk, 
thirty-nine and thirty-one hun¬ 
dredths per cent cotton, and twenty- 
six and thirty-nine hundredths per 
cent rubber in value are classifiable, 
not as being made of cotton and In¬ 
dia rubber, under Tariff Act 1913 
Schedule I par 262, but as being in 
chief value of artificial silk and In¬ 
dia rubber, under Schedule Li par 
319.—Steinhardt & Bro. v. U. S., su¬ 
pra. 

U.S.—Barry & Staines Linoleum 
V. U. S., 24 C.C.P.A. (Customs) 

383—R. J. Godwin's Sons v. U. S., 
22 C.C.P.A.(Customs) 340. 

17 C.J, p 577 note 83. 

33- U.S,—^U. S. V. Nippon Yusen 
Kaisha, 11 Ct,Cust.App. 464. 

Printed 

Paper blotters, printed with an ad¬ 
vertisement, are more specifically 
provided for as printed matter than 
as manufactures of bibulous paper 
and dutiable accordingly.—U. S. v. 
Nippon Yusen Kaisha, supra. 

34. U.S.—Chas. Bruhing Co. v. U. S., 
22 C.C.P.A. (Customs) 610. 

3&. Books 

(1) Paper-bound books issued by 
railroad for free distribution to 
stimulate interest in travel are sus¬ 
ceptible of authorship.—U. S. v. 
American Railway Express Co., 17 
C.C.P.A. (Customs) 10. 

(2) Volume containing auto¬ 
graphed letters of former presidents, 
typewritten transcripts of such let¬ 
ters, printed biographical sketches, 
and pictures, is properly classifiable 
as book, _ not as manuscripts.—U. SI. 
V. Tice & Lynch, 18 C.C.P.A. (Cus¬ 
toms) 165. 

(3) Christmas cards in form of 
booklets, with Christmas greetings, 
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on cover and inside page, are dutia¬ 
ble as greeting cards in form of 
booklets.—U. S. v. Leo Kaul & Co., 
17 C.C.P.A. (Customs) 213. 

(4) Merchandise consisting of 
sheets of paper on which are litho¬ 
graphically printed designs of lino¬ 
leum, bound together in the form of 
a book, and containing certain print¬ 
ed matter, designed for use and used 
primarily by salesmen of linoleum, is 
not a book susceptible of authorship. 
—Barry & Staines Linoleum v. U. S., 
24 C.C.P.A. (Customs) 383. 

(5) Architectural portfolios con¬ 
taining eighteen or twenty pages of 
illustrations and a preface of fifteen 
lines in German are properly dutia¬ 
ble under the customs acts as books 
printed exclusively in language other 
than English.—Downing & Co. v. U. 
S., C.C.N.Y., 140 F. 92. 

(6) Other cases see 17 C.J. p 577 
note 84. 

Children’s books 

(1) Illustrated books containing 
pictures accompanied by verses are 
dutiable as material for children’s 
use with more reading matter than 
letters, numerals, or descriptive 
words.—B. Westermann Co. v. U. S., 
17 C.C.P.A.(Customs) 75. 

(2) Tariff provision relative to 
books or other materials for chil¬ 
dren's use, with "more reading mat¬ 
ter than letters, numerals, or descrip¬ 
tive words," means any reading mat¬ 
ter not included in "letters, numerals 
or descriptive words." This provi¬ 
sion must be read in connection with 
another tariff provision for toy 
books.—^U. S. V. Frederick Warne & 
Co., 18 C.C.P.A. (Customs) 380. 
Textbooks 

(1) Volumes of a series planned 
to embrace one thousand titles, be¬ 
ing reprints of the world's classical 
literature in fiction, poetry, history, 
biography, economics, essays, chil¬ 
dren's books, etc., do not become 
textbooks because, on account of 
their compactness, cheapness, and 
convenient form, they are largely 
used by teachers and students as 
supplementary or illustrative read- 
1 ing or in classrooms, but are dutiable 
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has been given to the term boxes Bristol board of 
the kinds made on a Fourdrinier machine calen¬ 
dars cardboard charts copying paper 
crepe paper engraving’s fashion magazines 


filtering paper;handmade paper labels pa¬ 
pers coated paper, decorated paper embossed, 
cut, die cut, or stamped paper envelopes pa¬ 
per hangings paper not specially provided 


as books not specially provided for. 

—Wakem & McLaughlin v. U. S., 10 
Ct.Cust.App. 24, 

(2) By the language of Tariff Act 
1913 par 426, “text-books used in 
schools and other educational insti¬ 
tutions/' congress did not intend to 
admit free of duty all the serial 
journals and reports issued by as¬ 
sociations of the different profes¬ 
sions, arts, sciences, industries, busi¬ 
nesses, etc.; and the “Journal of the 
Institute of Actuaries,” a paper- 
bound serial issued quarterly by an 
English organization known as the | 
“Institute of Actuaries,” being such 
a publication, must be denied such 
classification, and held dutiable un¬ 
der the general provision for books, 
—U. S. V. Tice & Lynch, 10 Ct.Cust. 
App. 198. 

Authorship 

(1) A book consisting of printed 
matter in English and plates giving 
reproductions, some in color and 
some in line drawings, of various 
portions of Egyptian temples, as¬ 
sessed by the collector as a book of 
American authorship, is not a book 
printed wholly or chiefly in language 
other than English, although the 
words represented by hieroglyphs ap¬ 
pearing upon the various objects in 
the plates may exceed the number of 
English words written in the de¬ 
scriptive matter of the book. Wheth¬ 
er the volume is a book printed 
chiefly in the English language is 
best shown by a consideration of 
the book itself. Samples are potent 
witnesses.—U. S. v. University of 
Chicago Press, 23 C.C.P.A. (Customs) 
38. 

(2) A book entitled “A Dictionary j 
of the Older Scottish Tongue, from 
thl*e twelfth century to the end of 
the seventeenth,” was properly as¬ 
sessed as a book of foreign author- 
gjiip.—u. S. V. University of Chicago 
Press, 23 C.C.P.A. (Customs) 68. 

(3) Books not claimed by protest 
to be of bona fide foreign authorship, 
should be considered to be not of 
bona fide foreign authorship—Block 
House, Inc., v. U. S., 20 C.C.P.A.(Cus¬ 
toms) 408. 

Books not specially provided for 
U.s.—U. S. V. Wanamaker, 20 C.C.P. 

A.(Customs) 381—U. S. v. Field & 

Co., 14 Ct.Cust.App, 376—U. S. v. 

Petry Co., 11 Ct.Cust.App. 240. 

Sample linen handkerchiefs, cut in 
half and bound book fashion, are not 
“books” under tariff law.—U. S. v. 
Field & Co., 14 Ct.Cust.App. 376. 


36. U.S.—U. S. V. P. W. Woolworth 
Co., 22 C.C.P.A. (Customs) 134. 

17 C.J. p 577 note 85. 

37. U.S.—Strype v. U. S., 23 C.C.P. 

A. (Customs) 153. 

38- U.S.—Nippon Tusen Kaisha v. 

U. S., 12 Ct CustApp. 5. 

39. U.S.—U. S. V. Plexideal Dry 
Mat Co., 23 C.C.P.A. (Customs) 
270. 

17 C.J. p 577 note 86. 

X-ray screens 

Certain merchandise, invoiced as 
“foliencomb” (referred to in the rec¬ 
ord as “X-ray screens”), is properly 
dutiable as “cardboard, coated.”— 
Picker X-ray Corporation v. U. S., 25 
C.C.P.A. (Customs) 430. 

40. U.S.—Sheldon v. U. S., 4 Ct. 
Cust.App. 42. 

Maps 

(1) Where merchandise consists of 
deflated globes of silk or rubberized 
fabric, which can be inflated, with a 
representation of the terrestrial 
sphere, in colors, upon the exterior 
thereof, the globes are not classifia¬ 
ble as maps.—U. S. v. Miyaka, 22 C. 
C.P.A. (Customs) 38. 

(2) Merchandise consisting of an 
automobile map of Europe, and 
folders designated as “auto-pilots” to 
be used m conjunction therewith, the 
folders containing brief marginal 
notes of matters of interest in the 
cities and towns along the routes of 
travel, giving the distances in kilo¬ 
meters and in miles between the 
cities and towns indicated thereon, is 
properly assessed as maps, and is 
not dutiable as “printed matter of 
bona fide foreign authorship.”—U. S. 
V. Arnold Bernstein S. S. Co., 25 C.C, 
P.A. (Customs) 20. 

41. U.S.—^Davison v. U. S., 2 Ct. 
CustApp. 78. 

17 C.J. p 577 note 88. 

42. U.S.—Fiegel v. IT. S., C.C.N.Y., 
160 F. 285, affirmed 167 F. 537, 93 
C.C.A. 215. 

Material which is merely similar 
to crepe paper cannot be classified as 
crepe paper for duty.—U. S. v. Inter¬ 
national Forwarding Co.» 18 C.C.P.A. 
(Customs) 60. 

43. U.S.—^Knoedler v. Schell, C.C.N. 
Y., 14 F.Cas,No.7,890, 

17 C.J. p 577 note 90. 

44. U.S.—U. S. V- Silk Ass'n of 
America, 16 Ct.Cust.App. 566. 

45v U.S.—^Alexander Murphy & Co. 

V. U. S., C.C.N.Y, 148 F. 336. 

46. U.S.—U. S. V. American Trading 
Co., 17 C.C.P.A. (Customs) 368. 

17 C.J. p 577 note 92. 
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47. U.S.—Gibson Art Co. v. U. S.. 5 
Ct.Cust.App. 385. 

17 C.J. p 577 note 93. 

48. Coated paper 

(1) Lithographic transfer papers 
used for transferring drawing or de¬ 
sign from lithographic stone to 
metal blanks.—Martin &. Bechtold v. 

U. S., 18 C.C.P.A.(Customs) 363. 

(2) “Perlmutter" paper.—Bendix 
Paper Co. v. U. S., 8 Ct.Cust.App. 
366. 

(3) X-ray screens of paper coated 
with metal solution are dutiable as 
surface coated paper for photo¬ 
graphic purposes.—Mandelstam v. 

U. S., 1$ Ct.Cust.App. 59. 

(4) Paper pad of coated paper in¬ 
voiced as “memo book,” with blank 
ruled sheets and side pockets, is 
properly classified at five cents per 
pound and twenty per cent ad val¬ 
orem.—U. S. V. Samuel Shapiro & 
Co., 17 C.C.P.A.(Customs) 469. 

(5) Stencil paper, made by taking 
yoshino paper, a loose-textured pa¬ 
per, and subjecting it to a solution, 
which solution, although not pene¬ 
trating the fibers themselves, com¬ 
pletely surrounds, and fills the inter¬ 
stices between, the fibers, both those 
lying on the surfaces and those be¬ 
tween the surfaces, is not classifia¬ 
ble as “Papers with coated surface 
or surfaces.”—Erskine v. U. S., 22 C. 
C.P.A. (Customs) 285 —U. S. v. Dura- 
tex Stencil Co., 19 C.C.P.A.(Customs) 

I 341. 

(6) Language “including simplex 
decalcomania paper not printed,” in 
provision for assessing papers with 
coated surface as gummed papers, 
are words of extension, not of defini¬ 
tion.—Martin & Bechtold v. U. S., IS 
C.C.P.A.(Customs) 363. 

(7) Other cases see 17 C.J. p 577 
note 94. 

49. U.S.—^U. S. V. E. Leitz, Inc., 22 
C.C.P.A. (Customs) 277—Borden & 
Riley Paper Co. v. U, S., 14 Ct. 
CusLApp. 116. 

50. U.S.—U. S. V. Wyman, 4 Ct. 
Cust.App. 411. 

17 C.J. p 577 note 95. 

51 . U.S. — U. S. V. Graser-Rothe Co„ 
11 Ct.Cust.App. 493. 

17 C.J. p 577 note 96. 

52. U.S.—Thomas v. U. S,, 2 Ct. 
CustApp. 397. 

17 C.J. p 577 note 97. 

Baper hangings and. hanging paper 

(1) “Paper hangings” and “hang¬ 
ing' paper” distinguished.—Downing 
& Co. V. XT. S., 12 Ct Cust.App. 451. 

(2) Panorama paintings, copied 
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for parchment paper photographs printed 

matter^c of foreign authorship printing paper 
pulpboard;^® tissue paper wrapping paper and 

wood pulp.This schedule also concludes with a 
catchall clause providing for a duty upon manu¬ 
factures of paper, or articles of which paper is the 
component material of chief value, not specially 
provided for.^^ 

Books and publications on free list see infra § 57. 

§ 45. Sundries 

a. In general 

b. Artificial or ornamental products in 

general 


25 C.J.S. 

c. Fabrics or articles thereof, particular¬ 
ly made or ornamented 

d. Jewelry, precious stones, and similar 
articles 

e. Toys or equipment for physical exer¬ 
cise 

f. Works of art 

g. Other articles 

a. In Greneral 

A specific designation In the schedule of sundries 
prevails over a general description in another schedule. 

Under the schedule as to sundries, congress has 
enumerated a variety of articles known more espe- 
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and enlarged from miniature repro¬ 
ductions of antique wall paper, are 
properly classified as hanging paper, 
colored, where it was not shown that 
antique wall designs were original 
paintings,—^U. S. v. J. E. Bernard & 
Co., 17 C.G.P.A.(Customs) 475. 

S3. U.S.—Hamilton v. U. S., N.T., 
167 P. 796, 93 C.C.A. 186. 

17 C.J. p 577 note 98. 

XJ.S.—J. E. Bernard & Co. v. U. 
S., 17 C.C.P.A.(Customs) 398—U. S. 
V. Ingram & Co., 17 C.C.P.A. (Cus¬ 
toms) 228. 

17 C.J. p 577 note 99. 

55. U.S.—U, S. V. McLaughlin & 
Freeman, 20 C.C.P.A. (Customs) 263 
—U. S. V. Lesch, 18 C.C.P.A. (Cus¬ 
toms) 211. 

17 C.J. p 577 note 1. 

56. U.S.—Van Doom v, U. S., 12 Ct. 
Cust.App. 167, 

17 C.J. p 577 note 2. 

57. U.S.—Albert & Charles Boni, 
Inc., V. U. S., 19 C.C.P.A.(Customs) 
22—U. S. V. American Railway, Ex¬ 
press Co., 17 C.C.P.A. (Customs) 
10 . - 

58- U.S.—^Hawley & Letzerich v. U. 
S., 21 C.C.P.A. (Customs) 188—U. S. 
V. James P. HefCernan Paper Co., 
17 C.C.P.A.(Customs) 61—U. S. t. 
Lawrence. 11 Ct,Gust,App. 203. 

17 C.J. p 578 note 3. 
xrdWEODrixit 

(1) Term “standard newsprint t>a- 
per” held to include only print pa¬ 
per on which newspapers are printed 
and side runs cut from standard 
newsprint paper, but too narrow for 
newspaper purposes, are dutiable as 
“printing paper.”—Crown Willamette 
Paper Co. V. tr. S., 16 Ct.qJust.App. 
431. 

(2) The term newsprint paper has 
reference to its use in printing news¬ 
papers, and “standard newsprint pa¬ 
per," the meaning of which is here in 
question, is a narrower term than 
newsprint paper, but, in order for it 
to be “standard newsprint paper” it 
must first be newsprint paper. The 
terms “newsprint paper” and “st^d- 


ard newsprint paper” are each eo 
nomine designations suggesting use. 
—U. S. V. F. W. Myers & Co.. 24 C.C. 
P.A. (Customs) 464, certiorari denied 
F. W. Myers & Co. V. U. ‘S., 58 S.Ct. 
33, 302 U.S. 714, 82 L.Ed. 552. 

(3) Paper of the exact weight, tex¬ 
ture, and quality as, and similar in 
every respect to, paper conceded to 
be “Standard newsprint paper” ex¬ 
cept that the rolls of the paper are 
only fifteen inches wide, used, when 
given a newspaper use, in the print¬ 
ing of special sections of regular 
daily newspapers or special weekly 
publications, but not shown to be¬ 
long to a class or standard of news¬ 
print paper which was chiefly used 
for printing newspapers on and 
prior to the enactment of the Tariff 
Act of 1930, is not “Standard news¬ 
print paper.”—U. S. v. C. J. Tower & 
Sons, 26 C.C.P.A. (Customs)^ 1. 

*56. U.S.—C, J. Tower & Sons v. U, 
S., 26 C.C.P.A.(Customs) 28—U. S. 
V. International Harvester Co., 23 
C.C.P.A. (Customs) 55—^U. S. v. 
Haas Bros., 18 C.C.P.A. (Cus¬ 
toms) 8. 

60. U.S.—Henry Poliak, Inc., v. U. 

S., 18 C.C.P.A. (Customs) 219— 

U. S. V, American Trading Co., 17 
C.C.P.A (Customs) 368. 

17 C.J. p 578 note 4. 

61. U.S.—Dow V. U. S., 7 Ct.Cust 
App. 343. 

17 C.J. p 578 note 5. 

62. U.S.—Cfliff Paper Co. v. U. S., 4 
Ct.Cust.App. 186—^American Ex¬ 
press Co. V. U. S.,' 4 Ct.Cust.App. 
146. 

17 C.J. p 678 note 6. 

MaxiTLfactnreis of pxilp 

Part of filtering device, known as 
extraction thimble, is a “manufac¬ 
ture of pulp,” not filtering paper nor 
manufacture of paper.-^Angel & Co. 
V. ‘U. S., 15 Ct.Cust.App. 19. 

63. VaiitifaetTires of paper 

(1) Cards composed in large part 
of actual dress goods fabrics, and 
other similar cards representing the 
interiors of rooms exhibiting .designs 
!of drapery, pictures of wall paper 
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I and linoleum designs, bolts of dress 
or upholstery fabrics, a couch with 
figured covering, and similar articles. 
—MacLoughlin v. U. S., 10 Ct.Cust. 
App. 37. 

(2) Games.—U. S. v. Halle Bros. 
Co., 20 C.C.P.A. (Customs) 219. 

(3) Hats in chief value of tissue 
paper.—Henry Poliak, Inc., v. U. S., 
18 C.C.P.A. (Customs) 219. 

(4) Jig saw puzzle.—^Wanamaker 
V. U. S., 17 C.C.P.A (Customs) 251. 

(6) Merchandise consisting of a 
ball, or globe, with a representation 
of the terrestrial globe upon the out¬ 
side thereof, showing the various 
countries in contrasting colors, the 
seas, meridians and parallels, iden¬ 
tifying names of various cities, coun¬ 
tries, rivers, and other bodies of 
water, and having a small brass cap 
at each pole, evidently intended for 
use in the mounting of the globe 
when fully equipped.—U. S. v. R. A. 
McNally, 21 C.C.P.A.(Customs) 522. 

(6) Paper trays, and decorated 
porcelain toy tea sets.—Borgfeldt & 
Co. V. U. S., 11 Ct.Cust.App. 105. 

(7) Telephone notebooks.—U. S. v. 
A. H. Ringk & Co., 16 Ct.Cust.App. 
323. 

(8) Toyo hats and Toyo cloth 
made by weaving paper that has 
been cut into strips of narrow width, 
which strips are machine-twisted, 
wound on spools, dipped in a bath 
of cellulose material (which adheres 
^thereto), dried, and put up in skeins 

six hundred feet in length.—Edward 
,M. Poons Co. of Kobe v. U. S., 26 C. 
C.P.A. (Customs) 310. 

(9) Water color designs, used as 
models for printing wall paper and 
cretonnes.—Witcombe, McGeachin & 
Co. V. U. S., 12 Ct.Cust.App. 84. 

(10) Water-color representations 

;on cardboard of women and girls 
wearing certain styles of garments 
and of certain styles of women's and 
children'as garments.—Tower & Sons 
'V. (J. ,11 Ct.Cust.App. 22X. 

(11) Other cases see 17 C.J, p 678 

mote ,7. ' 
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bridesmaids. She is perturbed and sad, having had 
frightful dreams and not knowing what has become 
of Max. Aennchen consoles her, diverting her with a 
merry song, until the bridesmaids enter, bringing flow¬ 
ers and gifts. They prepare to crown her with the 
bridal wreath, when, instead of the myrtle there lies in 
the box a wreath of white roses, the ornament of the 
dead. 

Meanwhile everybody is assembled on the lawn near 
Prince Ottokar’s tent to be present at the firing of the 
master-shot. The Prince points out to Max a white 
dove as an object at which to aim. At this critical 
moment Agathe appears, crying out: “Don’t shoot. 
Max, I am the white dove!” But it was too late; Max 
has fired, and Agathe sinks down at the same time as 
Caspar, who has been waiting behind a tree and who 
now falls heavily to the ground, while the dove flies 
away unhurt. Everybody believes that Max has shot 
his bride, but she is only in a swoon; the bullet has 
really killed the villain Caspar. It was the seventh, 
the direction of which Samiel reserved for himself, 
and Satan, having no power over the pious maiden, 
directed it on Caspar, already forfeited to him. Max 
confesses his sin with deep remorse. The Prince 
scornfully bids him leave his dominions forever. But 
Agathe prays for him, and at last the Prince follows 
the hermit’s advice, giving the unhappy youth a year 
of probation, during which to prove his repentance 
and grow worthy of his virtuous bride. 
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or embroidered articles or fabrics,embroidered 
lace articles,8 embroidered netting,79 handkerchiefs 
embroidered^o or • appliqued,^! scalloped articles, 
braids or articles in part of braid,^3 ornaments,8^ 


trimmings,35 tuckings,35 and veilings ;37 but, of 

course, there are limits to the scope, meaning, and 
application of such provisions.^* 


IT. S„ 25 C.C.P.A.CCustoms) 360— 
Madeira Linen Importing Co. v. U. 
S., 25 C.C.P.A.(Customs) 61. 

77. U.S.—TT. S. V. Florea & Co., 25 

C.C.P.A. (Customs) 292—St. Al¬ 

ban’s Episcopal Church v. U. S., 
22 C.C.P.A.(Customs) 366—U. S. v. 
Hamburgers, 18 C.C.P.A. (Customs) 
114—XJ. S. V. H. A. Caesar & Co., 
18 C.C.P.A.(Customs) 106—U. S. v. 
Monroe Foreign Forwarding Co., 
18 C.C.P.A. (Customs) 42—U. S. v. 
F. A. Pamig Co., 17 C.C.P.A. (Cus¬ 
toms) 365—IT. S. V. Field & Co., 16 
Ct.Cust.App. 254—^Kotzin Bros. v. 
IT. S., 14 Ct.Cust.App, 99—Glem- 
by’s Sons Co. v. IT. S., 13 Ct.Cust. 
App. 533—^Pustet & Co. v. IT. S., 
13 Ct.Cust.App. 530—Kayser & Co. 
V. Pevny, 13 Ct.Cust.App. 479— 
Kayser & Co. v. U. S., 13 Ct.Cust. 
App. 474—^U. S. V. Smith & Co., 12 
Ct.Cust.App. 384. 

17 C.J. p 582 note 36 [a], 

7a U.S.—IT. S. V. F. M. 'Jabara & 
Bros., 22 C.C.P.A. (Customs) 77. 
Test applied 

Under provisions of the Tariff Act 
of 1922 imposing a lower duty on em¬ 
broidered articles than on lace ar¬ 
ticles, an article was deemed em¬ 
broidered where the embroidery on it 
was not necessary to give the ar¬ 
ticle the character of lace and, if 
the embroidery were removed, the 
article would still be lace.—U. S. v. 
Amrein Freudenberg & Co., 26 C.C.P. 
A,(Customs) 353—U. S. v. F. M. Ja¬ 
bara & Bros., 22 C.C.P.A.(Customs) 
77. 

79. U.S.—U. S. V. Goldfrank & Co., 

16 Ct.Cust.App. 340. 

80. U.S.—Marshall Field & Co. v. 
U. S., 19 C.C.P.A.(gustoms) 366. 

81. IT.S.—^Alfred Kohlberg, Inc., v- 

U. S.,. 25 C.C.P.A.(Customs) 276. 

82. IT.S.—Goessling & Ferre v. U. 

• S., 18 C.C.P.A. (Customs) 50—U. 
S. V. Snow's U. S. Sample Express 
Co., 8 Ct.Cust.App. 351. 

83. IT.S.—U. S. V. Bullocks, Inc., 
25 C.C.P.A. (Customs) 381—U.. S. 

V. Bullocks, Inc., 24 C.C.P.A. (Cus¬ 
toms) 41—U. S. V. Marshall Field 

. & Co., 17 C.C.P.A. (Customs) 287 
—U. S. V. Marshall Field &• Co., 

17 C.C.P.A. (Customs) l^-Calhoun, 
Robbins & Co. v. U. S., 8 Ct.Cust. 
App. 360. 

17 C.J. p 682 note 36 [a). 

Br^ds composed of products of cel. 

lulose, not compounded 
IT.S.—^U. S. V. Olivier Straw Goods 
Corporation, 19 C.C.P.A. (Customs) 
' 71. 

aft. . U,S.-r-Blumentbal ^ COr,T. U..,S„ 


14 Ct.Cust.App. 17—Willenborg v. 
U. S., 6 Ct.Cust.App. 451. 

Artificial or ornamental products see 
supra § 45 b. 

85. U.S.—^U. S. V. Frankel Import¬ 
ing Co., 18 C.C.P.A. (Customs) 188 
—^Blumenthal & Co. v. U. S., 14 
Ct.Cust.App. 17. 

Trimmings for hats see infra § 45 
s- 

86. U.S.—^U. S. V. Shapiro & Co., 15 
Ct.Cust.App. 60. 

87. U.S.—Tiedeman & Sons v. U. S., 

8 Ct.Cust.App. 134. 

88. Applig.ud 

(1) Cord effect produced up6n de¬ 
sign by stitching known as lock 
stitching does not render it appliquS. 
—U. S.' V. H. A. Caesar & Co., 18 C. 
C.P.A. (Customs) 106. 

(2) Linen handkerchief case with 
cord attached was held not appliqudd. 

I —^U. S. V. Greenwald's Linen Import- 
‘ ers, 17 C.C.P.A.(Customs) 241. 
Braid 

Two threads twisted together can¬ 
not be regarded as a braid.—Ringk & 
Co. V. U. S., 10 Ct.Cust.App. 107. 
Bmbroidery 

(1) For a thing to be embroidered 
in a tariff sense there must he an 
ornamental stitching, the result of 
needlework, superimposed on a pre¬ 
viously completed fabric or article. 
—U. S. V. Florea & Co., 25 C.C.P.A. 
(Customs) 292—U. S. v. Field & Co., 
10 Ct.Cust.App. 183. 

(2) Stitching around points on 
backs of cotton gloves, not forming 
design and not being in relief, is 
not embroidery within tariff law.— 
Kayser & Co. v. Pevny, 13 •Ct.Cust. 
App. 479. 

(3) Particular gloves held not em¬ 
broidered or embellished.—^Mayer & 
Co. V. U. S., 13 Ct.Oust.App. 390, re¬ 
hearing denied U. S. v. Mayer & Co., 
13 Ct.Cust.App. 663—U. S. v. Grass 
Bros., 13 Ct.Oust.App. 33. 

(4) Linen handkerchief case, hav¬ 
ing flap tvith cord’ serving primarily 
useful purpose was held not em¬ 
broidered.—^U. S. V. Greenwald’s Lin¬ 
en Importers,- 17 C.C,P.A.(Customs) 
241. 

Plain drawn work was not classifi- | 
able under Tariff’s Act 1913 Schedule 
N par 358.—^Lang v. U. S., 8 CtCust, 
App. 385. . 

Trimmings and ornaments 

(1) Congress, when it employed 
the term “ornaments,” was concerned 
with bringing under it decorative or¬ 
namental artiqles which were de¬ 
signed to be attacjied to.or superim¬ 
posed .upon other articles, usually 
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textiles, for the purpose of decorat¬ 
ing, beautifying, or ornamenting 
them; and the term was not intend¬ 
ed to include exerything that orna¬ 
mented or everything that was or¬ 
namental in character.—U. S. v. Ble- 
feld & Goodfriend, 24 C.C.P.A. (Cus¬ 
toms) 213. 

(2) An article that has a primary 
utilitarian purpose, although it may 
be incidentally ornamental, cannot 
be classified as an ornament.—Para¬ 
mount Bead Corporation v. U. S., 19 
C.C.P.A. (Customs) 385. 

(3) Phrase “by whatever name 
known,” as used in statute fixing du¬ 
ty on trimmings and ornaments, in¬ 
cludes only articles recognized as 
such in the trade.—Robinson-Good- 
man Co. v. U. S., 17 C.C.P.A. (Cus¬ 
toms) 149. 

(4) In linen handkerchief case, 
cords for protection of article and 
for use as buttonhole, with loops 
serving ornamental purpose were 
not within classification of trim¬ 
mings.—^U. S. V. Greenwald’s Linen 
Importers, 17 C.C.P.A, (Customs) 
241. 

Openwork and hemstitching 

The provision relating to fabrics 
and articles from which threads have 
been omitted, drawn, punched, or cut 
and in which threads have been in¬ 
troduced after weaving to finish or 
ornament the openwork does not ap¬ 
ply to feminine apparel produced by 
cutting, gauzy material to a form 
and then sewing strips and folds of 
organdie upon background formed by 
hemstitching machine, without omit¬ 
ting, drawing, punching, or cutting 
thread from fabric. It does not in¬ 
clude articles which are punched by 
merely pressing threads aside, nor 
does it include all hemstitched arti¬ 
cles.—^Massce & Co. v. U. S., 18 C. 
C.P.A. (Customs) 243. 

Words ‘^however smalP* add noth¬ 
ing to specificity of provision for ar¬ 
ticles composed in any part, how¬ 
ever small, of lace or other specified 
fabric.—U. S. v. Tan, 15 Ct.Cust.App. 
252—U. S. V. American Shipping Co., 
15 Ct.Cust.App. 249. 

Yams, threads, or filaments 

(1) The expression “yarns, threads, 
or filaments,” as used in a clause lim¬ 
iting. several provisions dealing with 
fabrics or articles made or ornament¬ 
ed in a particular way, covers only 
such materials as are generally 
known to be for knitting, weaving, 
or sewing.—U. S. v. Veit, Son & Co.? 
8 Ct,Cust.App^ 290. 

(2) Article must be composed 
wholly ^or in chisf value of materials 
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d. Jewelry, Precious Stones, and Similar Arti¬ 
cles 

Owing to the number and close relation of tariff 
provisions relating to jewelry, beads, pearls, precious 
and semiprecious stones, imitations thereof, articles 
chiefly composed thereof or ornamented therewith, ma¬ 
terials suitable for use in the manufacture thereof, aiad 
metal articles designed to be worn on apparel or carried 
on, about, or attached to the person, It is often a matter 
of dispute as to which one, if any, of these provisions 
a particular article is classifiable under, and in determin¬ 
ing the question it may be necessary to apply a narrow 
distinction. 

In construing the several provisions of the pres¬ 
ent and former tariff acts dealing with jewelry 
and like articles of adornment or ornamentation, it 
has been variously held or stated that: The term 
^^jewelry” implies an article that is ornamental, is 
used, in part at least, for personal adornment, and 
serves a utilitarian purpose, if at all, only incidental- 
ly,^9 although it does not imply that all articles of 
personal adornment are jewelry articles posses¬ 
sing all the attributes of jewelry except material are 
classifiable as jewelry under provisions of the tariff 
acts of 1922 and 1930 relating to jewelry commonly 
or commercially so known, finished or unfinished, 
and of whatever material composed,^! although un¬ 
der a prior tariff act an article not consisting in 
chief value of precious metal or precious stone, or 
an imitation of either, was deemed not to be jewel¬ 
ry whether merchandise is to be classified as 
jewelry is not to be determined by its value 
the term “suitable for use’^ in the manufacture of 
jewelry does not mean chief use, but rather sus¬ 
ceptibility and commercial fitness for the use ex¬ 
pressed the enumeration, in a provision relat¬ 
ing to materials suitable for use in the manufac¬ 
ture of jewelry, of certain materials, or materials 
in a certain form, shape, or condition, does not ex¬ 
clude other merchandise not ejusdem generis 
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the statutes show the intention of congress that 
pearls shall not be regarded as precious stones 
the word “set,” as used in a tariff provision, applies 
equally to precious and semiprecious stones and im¬ 
itation precious.or semiprecious stonesan arti¬ 
cle is not prevented from being an imitation of 
jewelry, or of a precious or semiprecious stone, by 
the fact that it is not an exact duplicate or simula¬ 
tion,98 or by the fact that the under side of the ar¬ 
ticle is concave and covered with. foil,99 or the fact 
that the article has an imitation facet, by what¬ 
ever process made;^ resemblance in color alone is 
not sufficient to justify classification of an article 
as an imitation pearl, precious stone, or semipre¬ 
cious stone the term “beads of all kinds” does not 
include beads constituting jewelry or materials suit¬ 
able for use in making jewelry beads may still 
be beads, in a tariff sense, although they are strung 
or mounted, but where a new article, commonly 
known as jewelry, is produced by the stringing and 
mounting of beads, it is jewelry and not mere 
beads; ^ the classification status of string beads, un¬ 
der the Tariff Act of 1922, must be determined on 
the basis of their condition when imported, where 
some of the articles are restrung or xeworkM as 
a matter of choice on the part of the importer;^ 
an article is ornamented with beads when beads are 
added or superimposed to constitute purely an orna¬ 
mentation;® and that it is not safe in customs law 
to establish a rule that where an article composed 
in chief value of beads is actually ornamented with 
beads, its classification shall be determined by the 
result of a particular process of its manufacture.'^ 

The test of the applicability of the tariff provision 
relating to metal articles, designed to be worn on 
apparel or carried on, about, or attached to, the per¬ 
son, such as buckles, cardcases and other enumer- 
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which in its making were actual 
yarns, threads, or filaments, to be 
dutiable as articles composed whol¬ 
ly or in chief value of yams.—U. S. 
V. Marshall Field & Co., 18 C.C.P.A. 
(Customs) 228. 

89. . U.S.—Robbins v. Robertson, C. 
C.N.y., 33 F. 709—U. S. v. Euro¬ 
pean Watch & Clock Co., 11 Ct. 
Cust.App. 363—Bloomingdale Bros. 
V. U. S., 8 Ct.Cust.App. 314. 

90. tr.S.—Bloomingdale Bros. v. U. 

S., supra—^American Bead Co.' v. 
U. S., 7 CtCustApp. 18. 

91. XJ.S.—^U. S. V. International For¬ 
warding Co., 13 Ct.Cust.App. 190, 
reversing 12 Ct.Cust.App. 530 
—CJ. S. V- Doragon Co., 13 Ct.Cust. 
App. 182, modifying 12 Ct.Cust. 
App. 524. 

^92. U.S.—U. S. V. Darling, 10 Ct. 


Cust.App. 57—^U. S. V. Mandel 
Bros., 10 Ct.Cust.App. 44. 

Articles made of hone are not 
jewelry.—U. S. v. Mandel Bros., su¬ 
pra. 

93. U.S.—U, S- V. Woolworth Co., 
10 Ct.Cust.App. 194—^Kraemer v. 
U. S., 6 Ct.Cust.App. 470. 

94. U.S.—U. S, V. Bernard, Judae & 
Co., 15 Ct.Cust.App. 424—U. S. v. 
Lorsch & Co., 8 Ct.Cust.App. 109. 

96. U.S.—^DUrbrow & Hearne v. U. 

S., 12 Ct.Cust.Appl 226—French Im¬ 
port Co. V. U. S., 7 Ct.Cust.App. 
460. 

96. U.S.—^U. S. V. Andrews Go., 15 

Ct.Cust.App. 412. , 

97. U.S.—^U. S. V. Bailey, (xreen & 
Eiger, 24 C.C.P.A.(Customs) 196. 

98. U.S.—^Robbins v. Robertson, C. 
> C.K.Y., 33 F. 709—^U. S. y. Rohner, 
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Gehrig & Co.. 20 C.C.P.A.(Cus- 
toms) 90. 

99, U.S.—U. S. v. Rohner, Gehrig & 
Co., supra. 

1. U.S.—U. S. V, Rohner, Gehrig & 
Co., supra. 

2. U.S.—Solomon & Son v. U, S., 13 
Ct.Cust.App. 353—U. S. V. Judae & 
Co., 13 Ct.Cust.App. 164—^Veith v. 
U. S., 10 Ct.Cust.App. 201. 

3. U.S.—^U. S. V. Bartiromo, 9 Ct. 
Cust.App- 183. 

4. U.S.—Theo. L. Stern & Co. v. U. 

S., 20 C.C.P,A.(Customs) 423. 

5. U.S.—H^cht Pearl Go. v, U. S., 
18 C.C.P.A.(Customs) 171. 

6. U.S.—U. S. V. Metro Bag Works, 

17 C.C.P.A. (Customs) 145. ' 

7. U.S.—U; S, V. New York Mer¬ 
chandise Co., 19 C.C.P.A. (Customs) 

’66i - ' . 
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ated articles and like articles, is whether the articles 
in question are designed to be so worn or carried 
and it is said that the test is not whether the arti¬ 
cles are in fact so worn or carried,^ although it is 
also said that, to be classifiable under this provi¬ 
sion, an article must be customarily worn or car¬ 
ried in the described manner and be like the things 
enumerated in the statute.^O While this provision 
includes only incidental articles for mere personal 
comfort, convenience, or adornment,it is not es¬ 
sential to the classification of goods thereunder that 
they be intended for ornament or personal adorn¬ 
ment.^^ In determining whether certain articles 
are within the provision, it is immaterial whether 
they are imported empty 'or may be refilled.^^ Ar¬ 
ticles held not classifiable under this provision in¬ 
clude steel key rings,buttons required by regu¬ 
lations to be worn on military or naval uniforms,^^ 
and brushes, carried by women in handbags, which 
are designated eo nomine in another tariff provi- 
sion.i® 


Different articles have been variously held to be 
classifiable and dutiable as: Jewelry,and not as 
beads, strung or loose, mounted or unmounted, 
beads in imitation of precious stones,articles of 
beads,20 or as articles ornamented with, and com¬ 
posed in chief value of, beadsunfinished jewel¬ 
ry j22 precious stones precious stones ad¬ 
vanced imitation precious stones imitation 
semiprecious stones, faceted imitation semipre¬ 
cious stones, not faceted, and not as imitation semi¬ 
precious stones, faceted rosaries made in whole 
or part of imitation precious stones pearls in 
their natural state, not strung or set;29 iridescent 
imitation solid pearls, unpierced, pierced, or par¬ 
tially pierced, loose, or mounted, of whatever shape, 
color, or design, and not as imitation half pearls 
with hole partly through only;20 beads,and not 
as jewelrybeads composed of synthetic resin, 
and not as beads, of whatever material composed, 
in imitation of precious or semiprecious stones 
articles composed wholly or in part of beads or 
spangles.24 Likewise, articles classifiable and dutia- 


8. U.S.-^Liionel Trading Co. v. U. \ 

S., 15 Ct.CustApp, 365—U. S. v. 
Chichester & Co., 14 Ct.Cust.App. 
71. 

Peculiar and special fitness 

The words “designed to be” mean 
something more than susceptible of 
being. By the use of the word “de¬ 
signed” it must be assumed that 
congress intended to include only 
such articles as were peculiarly and 
specially fitted for being carried on 
or about the person and devoted to 
such use.—U. S. v. Faber, 7 CtCust. 
App. 406. 

9. XJ.S.—^Lionel Trading Co. v. U. S., 
16 Ct.Cust.App. 365. 

10. U.S.—U. S. V. Kress & Co., 13 
Ct,Cust,App. 66. 

11. XJ.S.—^U. S. V, Horstmann Co., 14 
Ct.CusUApp. 443- 

12. XJ.S.—XT. S. V. Chichester & Co., 

14 Ct.Cust.App. 71. 

13. XJ.S.—Liionel Trading Co. v. XJ. 

S., 15 Ct.Cust.App. 365. 

14. XJ.S.—U. S- V. Kress & Co., 1.3 
Ct.Cust.App. 66. 

15. U.S.—XT. S. V- Horstmann Co., 

15 Ct.Cust.App. 116—U. S. V. Gaunt 
& Sons, 15 Ct.Cust.App. 94. 

Buttons generally see infra .§ 45 g. 

16. XJ.S.—Bevy Corporation v. XJ. S., 
12 Ct.Cust.App. 181. 

17. XJ.S.—XJ. S. V. Kronfeld, Saun-1 
ders, Inc., 20 C.C.P.A.(Customs) 57 
—U. S. V. Hirsch Co., 13 Ct.Cust. 
App. 181. 

17 C.J. p 580 note 31 [a]. 

nrecklaces made of beads, mother- 
of-pearl beads, or imitation pearl 
beads are dutiable as jewelry,—XJ. 
S. V. Blefeld & Goodffiend, 24 C.C. 


P.A. (Customs) 213—XJ. S. v. May De¬ 
partment Stores Co., 16 Ct.Cust.App. 
353—U. S. V. Field & Co., 15 Ct.Cust. 
App. 315—XJ. S. V. Murphy & Co., 15 
Ct.Cust.App. 266—XJ. S. v. Interna¬ 
tional Forwarding Co., 13 Ct.Cust. 
App. 190, reversing 12 Ct.Cust.App. 
530. 

18. XJ.S.—Theo. L. Stern & Co. v. U. 
S., 20 C.C.P.A. (Customs) 423. 

19. XJ.S.—XJ. S. V. May Department 
Stores Co., 15 Ct.Cust.App. 46. 

20. U.S.—U. S. V, Woolworth Co., 10 
Ct.Cust.App. 194. 

21. U.S.—U. S. V. P. C. Kuyper & 
Co,„ 22 C.C.P.A.(Customs) 536. 

22. U.S.—U. S. V. Borrelli & Vitel- 
li, 19 C.C.P.A. (Customs) 291—U. 
S. V. Cohn & Rosenberger, 19 C.C. 
P.A. (Customs) 137—XJ. S. v. Car- 
tier, Inc., 15 Ct.Cust.App. 334. 

23. U.S.—U. S. V. Benedict & Warn¬ 
er, JSr.Y., 145 F. 914, 76 C.C.A. 446 
—XJ. S. V. American Gem & Pearl 
Co., C.C.N.Y., 142 F. 283. 

24. U.S.—XJ. S. v. Borsch, C.C.N.Y., 
172 F. 277. 

25. U.S.—U. S. V. Weinberg, C.C.N. 
Y-, 139 F. 1006. 

17 C.J. p 580 note 31 [a] (19), (20), 
(22), (23). 

26. U.S.—Borsch & Co. v, XJ. S., 13 
Ct.Cust.Aiip. 172. 

27. XJ.S.—XJ. S. V. Moscini, 19 C.C. 
P.A. (Customs) 144. 

26. Change in law 

In the enactment of Tariff Act 
1930, par 1544 (19 XJ.S.C.A. § 1001 
par 1644) and its predecessor, Tariff 
Act 1922, par 1646, 42 U.S.St. at B: p 
920, the congress intended to include 
in the latter part of said paragraphs 


rosaries made in whole or in part of 
beads imitating precious stones, not¬ 
withstanding the holding of the su¬ 
preme court in XJ. S. v. Morrison, 21 
set. 195, 179 U.S. 456, 45 B.Fd. 275, 
under a previous tariff act, that 
beads made in imitation of precious 
stones were not dutiable as imita¬ 
tion precious stones. The involved 
rosaries made in part of beads imi¬ 
tating precious stones were there¬ 
fore properly classified and assessed 
for duty under the last clause of 
said par 1544 as rosaries made in 
whole or in part of imitation pre¬ 
cious stones.—Brier Mfg. Co. v. U. 

S., 26 C.C.P.A. (Customs) 19 5. 

29. U.S.—U. S. V. Citroen, N.Y., 32 
S.Ct. 259, 223 U.S. 407, 56 B.Kd. 
486, affirming 166 F. 693, 92 C.C.A. 
365, and overruling, C.C., Tiffany 
V. U. S., 103 F. 619. 

17 C.J. p 580 note 31 [a] (8), (9). 

30 . U.S.—U. S. V. Brier Mfg. Co., 21 
C.C.P.A.(Customs) 581. 

31 . U.S.—U. S. V. Emrich & 
Schorsch, 13 Ct.Cust.App. 199—U. 
S. V. Judae & Co., 13 Ct.Cust.App. 
164. 

17 C.J. p 579 note 11 [a]. 

Pearls, temporarily strung, are du¬ 
tiable as beads.—U. S. v. Jules Raun- 
heim, Inc., 17 C.C.P.A.(Customs) 425 
—U. S- V. Andrews Co., 16 Ct.Cust. 
App. 412. 

32 . U.S.—U. S. V. General Transport 
Co., 22 C.C.P.A. (Customs) 446. 

33 . U.S.—U. S. V. Isaacs, 22 C.C.P. 
A. (Customs) 350. 

34. XJ.S.-Morimura v. U. S., N.Y., 
169 P. 279, 94 C.C.A. 656. 

j.7 C.J. p 679 note 9 [a). 
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ble include: articles made of beadsarticles made 
of glass beads 6 manufactures in chief value of 
paste beads, and not as jewelry imitation pearl 
beads, strung or loose,and not as articles of 
beads articles ornamented with, and in chief 
value of, beads,and not as articles not ornamented 
with, but composed in chief value of, beads ar¬ 
ticles not ornamented with, but in chief value of, 
beads,42 and not as articles ornamented with 
beads articles wholly or in chief value of span¬ 
gles ;44 metal suitable for manufacturing jewelry 
diamonds,46 coral,47 or other precious48 or semi- 
precious49 stones, cut, but not set, and suitable for 
use in the manufacture of jewelry; or metal arti¬ 
cles designed to be worn on apparel or carried on. 


§ 45 

about, or attached to, the person,^® 

e. Toys or Equipment for Physical Exercise 

To be classifiable as a toy, an article must be chiefly 
used for the amusement of children. Some articles, 
claimed to be toys, legally fall under some other desig¬ 
nation, such as that of balls primarily designed for use 
in physical exercise and equipment ordinarily used in 
connection therewith. 

A provision of the tariff act relating to balls pri¬ 
marily designed for use in physical exercise, and 
equipment ordinarily used in conjunction therewith, 
is held applicable to some,^! but not other, arti¬ 
cles. So also a provision dealing with toys^^ is 
held applicable to some,^4 ])ut not other,articles. 

While toys embrace and are confined to articles 


35. U.S.—U. S. V. American Express 
Co., 8 Ct.Cust.App. 157. 

33. U.S.—Shallus Co. v. U. S., 11 Ct. 

Cust.App. 220—Central Warehouse 
Co. V. U. S., 11 Ct.Cust.App. 219— 
Woolworth Co. v. U. S., 11 Ct.Cust. 
App. 217. 

37. U.S.—BloomingdalO Bros. v. U. 

S., 8 Ct.Cust.App. 314. 

38,. U.S.—Heller & Son v. U. S., 12 

Ct.Cust.App. 368. 

17 C.J. p 579 note 11 [a] (3), (4). 

39. U.S,—Lorsch & Co. v, U. S., 8 
Ct.Cust.App. 246. 

40. U.S.—U. S. V. P. C, Kuyper & 
Co., 22 CC.P.A.(Customs) 536—U. 
S. V. Metro Bag Works, 17 C.C.P.A. 
(Customs) 145. 

41. U.S.—U. S. V. New York Mer¬ 
chandise Co., 19 C.C.P.A. (Customs) 
56. 

4a. U.S.—U. S. V. Saks & Co., 13 Ct. 

Cust.App. 367. 

43. U.S.—Paramount Bead Corpora¬ 
tion V. U. S., 19 C.C.P.A. (Customs) 
385—Trimming Clearing House v. 

U. S., 18 C.C.P.A.(Customs) 96. 

44. U.S.—U. S. V. Heller Co., 13 Ct. 
Cust.App. 227. 

45. li.S.—U. S. V. Borrelli & Vitelli, 
19 C.C.P.A. (Customs) 291—Dur- 
brow & Hearne v. U. S., 12 Ct. 
Cust.App. 225—U. S. V. American 
Bead Co., 9 Ct.Cust.App. 27—U. S. 

V. Lorsch & Co., 8 Ct.Cust.App. 109, 

46. U.S.—Mayers, Osterwald & 

Muhlfeld & Bendler, 18 C.C.P.A. 
(Customs) 117.. 

47. Coral beads, graduated and tem¬ 
porarily strung, are so classifiable, 
rather than as beads or articles in 
chief value of beads.—U. S. v. Bar- 
tiromo, 9 Ct.Cust.App. 183—U. S. v. 
Battiloro, 9 Ct.Cust.App., 180. 

48. U.S.—U. S. V. Lamport Export 
Co., 15 Ct.Cust.App. 394. 

49. U.S.—U. S. V. Wanamaker, 14 
Ct.Cust.App. 285. 


50. U.S.—U. S. V. H. Zuckerman 
Shoe Mfg. Co., 18 C.C.P.A. (Cus¬ 
toms) 248—U. S. V. Bonwit, Teller 
& Co., 17 C.C.P.A. (Customs) 96— 

U. S. V. Alex. Murphy & Co., 16 
Ct.Cust.App. 409—U. S. V. I. Miller 
& Sons, 16 Ct.Cust.App. 374—^U. S. 

V. Kastor & Bros., 15 Ct.Cust.App. 
118 —U. S. V. Weiss, 13 Ct.Cust. 
App. 14—Levy Corporation v. U. 
S., 12 Ct.Cust.App. 181—Andrews 
& Co. V. U. S., 11 Ct.Cust.App. 502. 

17 C J. p 580 note 31 [a] (41)-(44). 
Metal holder or container for lip- 
stick 

U.S.—Coty, Inc. v. U. S., 18 C.C.P.A. 
(Customs) 33—^Lionel Trading Co. 
V. U. S., 15 .Ct.Cust.App. 365. 
Mechanical pencil with cigar lighter 
attachment 

U.S.—U. S. V. Sydney Kann & Co., 
20 C.C.P.A. (Customs) 77—^Bier v. 
U. S., 15 Ct.Cust.App. 21. 

Parts of articles take same rate of 
duty as the completed articles.—U. 
S. V. Kriss Kross Corp., 24 C.C.P.A, 
(Customs) 133—U. S. v. John Wan¬ 
amaker (Phila.) Inc., 21 C.C.P.A. 
(Customs) 251. 

51. U.S.~^U. S. V. F. W. Woolworth 
Co., 23 C.C.P.A. (Customs) 98—Mar¬ 
shall Field & Co. v. U. S., 20 C.C.P. 
A. (Customs) 225—U. S. v. Wim-. 
bar, Inc., 17 C.C.P.A.(Customs) 255 
—U. S. V. Downing & Co., 14 Ct. 
Cust.App. 43—Cruger's Inc., v. U. 
S., 12 Ct.Cust.App. 516. 

52. Curling stones 

U.S.—U. S. V. Duluth Co., 13 Ct.Cust. 
App. 616—U. S. V. Kelley Hard¬ 
ware Co., 12 Ct.Cust.App. 204. 

53. Prior construction explained 
The expression “that if an im¬ 
ported article were within the pur¬ 
view of the toy paragraph, then an 
eo nomine designation elsewhere 
would not remove it from classifica¬ 
tion as a toy,” as used in U. S. v. B. 
Illfelder & Co, 17 C.C.P.A.(Customs) 
197, was intended by the court to 
mean “that an eo nomine designa¬ 
tion of an" article in a provision not 
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intended to include toys would not 
remove the article from the toy par¬ 
agraph, if in fact it was a toy.”— 
Louis Wolf & Co. v. U. S., 19 C.C.P. 
A. (Customs) 132. 

Pates 

(1) The dutiable rates under the 
statute, depend on the fabric, ma¬ 
terial, or product of which the doll 
or toy is composed and, where it is 
composed wholly or chiefly of cel¬ 
luloid, on whether or not it has 
movable members or parts.—U. S. v. 
George Borgfeldt & Co., 21 C.C.P.A. 
(Customs) 170. 

(2) A molded, hollow celluloid toy 
should not be regarded as having 
movable parts merely because upon 
bending it, or a part of it, a noise 
will be produced; but a baby’s cel¬ 
luloid rattle, which when shaken 
produces sounds by metal striking 
against metal of difCerent sizes, in 
the interior thereof, and a hollow 
celluloid toy fish, containing a num¬ 
ber of small lead shot which pro¬ 
duces a rattling sound upon the fish 
being shaken, are toys having mov¬ 
able members or parts.—U. S. v. F. 

W. Woolworth Co., 21 C.C.P.A. (Cus¬ 
toms) 319. 

54. U.S.—U. S. V. Frank P. Dow Co., 
17 C.C.P.A, (Customs) 455—U. S. 
V. Louis Wolf & Co., 17 C.C.P.A. 
(Customs) 310—U. S. v. Lisk &. 

. Bros., 17 C.C.P.A.(Customs) 234— 

U. S. V. B. Illfelder & Co., 17 C.C. 
P.A. (Customs) 197—U. S. v. Wan¬ 
amaker, 15 Ct.C t.App. 310—U. S. 

V. Sheldon & Co., 14 Ct.Cust.App. 
260—U. S. V. State Forwarding & 
Shipping Co., 13 Ct.Cust.App. 287 
—U. S. V. Import Toy & Special¬ 
ties Co., 13 Ct.Cust App. 230. 

17 C.J. p 583 note 47 [a]. 

Term “toys” is descriptive of a 
large class of articles.—S. H. Kress 
& Co. V. U. S., 22 C.C.P.A. (Custoihs) 
421. 

1 55. U.S.—U. S. V. Schoemann & 
Mayer, 17 C.C.P.A.(Customs) ^ 349 
. — U. S. V. Merckens, 17 CltT.P.A.' 
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chiefly used for the amusement of children,the 
balls and equipment for use in physical exercise are 
not limited to articles for adults,^7 the statutory 
provision relating thereto is more specific than the 
one relating to toys,^8 and some articles are held 
■classifiable thereunder, rather than as toys or toy 
games.59 Furthermore, an article capable of be¬ 
ing played on as a musical instrument is not a 
toy;®^ and an article should be classified as a phon¬ 
ograph, rather than as a toy, where, although it is 
small, cheaply constructed, performs less perfectly 
than a larger model, and is used chiefly, if not al¬ 
most exclusively, by children, it possesses all -the 
essential parts of a complete phonograph and is de¬ 
signed to, and does, perform the same functions as 

a larger model.®^ However, metallophones®^ ^nd 

so-called musical instruments, such as cheap, flimsy 
imitations,®2 are classifiable as toys, rather than as 
musical instruments, where they are not capable of 
being played on or, although simple airs or tunes 
may be played on them, they are not actually used 
by musicians or adults. 

An article is not necessarily removed from clas¬ 
sification as a toy because the amusement derived 
from it requires mental exercise,®'^ or because some 
incidental educational value may be found in its 


use,®® or- because in the country of exportation it is 
regularly used in the educational training of chil¬ 
dren.®® Also it is said that the character of an ar¬ 
ticle as a toy is not taken away by the fact that it 
may sometimes be played with by adults.®"^ How¬ 
ever, an article reasonably fitted to amuse adults, or 
capable of practical 'use other than the amusement 
of children, is not classifiable as a toy unless it is 
affirmatively shown to be so designated by the trade 
generally.® 8 

In determining whether jig saw puzzles are or 
are not toys, each case must depend on its own 
facts.®9 

Toy books. The tariff provision relating to toy 
books is limited to books without reading matter, 
except letters, numerals, or descriptive words.*^® 

f. Works of Art 

While the articles dutiable under a provision relat¬ 
ing to works of art Include not only the paintings, 
statuary, and sculpture mentioned therein, but also other 
examples of the fi;ee fine arts not otherwise specially 
provided therefor, they include only original, or reproduc¬ 
tions of original, artistic productions which are, in fact, 
examples of the free fine arts. 

Particular articles may be. dutiable under a tariff 
provision relating to wprks of art,'^^ including paint- 


(Customs) 318—U, S. v. Strauss 
& Co., 13 CtCustApp. 167--U. S. 
V. Globe Overseas Corporation, 13 
Ct.Cust.App. 10. 

17 C.J. p 583 note 47 [a]. 

Sa U.S.—U. S. V. Louis Wolf & Co., 
26 C.C.P. A. (Customs) 243—U. S. 
V. Sears, Roebuck & Co., 23 C.C.P, 
A. (Customs) 348—TJ. S. v. P. W. 
Woolworth Co., 23 C.C.P.A. (Cus¬ 
toms) 98—S. H. Kress & Co, v. 
TJ. S., 22 C.C.P.A. (Customs) 421— 
XJ. S. V. Abercrombie & Pitch Co., 
22 C.C.P. A. (Customs) 139—U. S. 
V. Calhoun, Robbins & Co., 21 C.C. 
PA.. (Customs) 167. 

Children/between infaaxcy and youth 
The phrase “used for the amuse¬ 
ment of children” in Tariff Act 1930 
§ 1 par 1513 does not mean for the 
use of grown-up children or youths, 
but children between infancy and 
youth, who, by reason of lack of 
mental development, are incapable 
of great mental exercise in deriving 
amusement.—S. v. Abercrombie & 
Pitch Co., 20 C.C.P.A. (Customs) 267. 

Xere fact that article is used 
chiefly by children does, not render 
it a toy; the purpose of the use 
must be amusement.—TJ. S. v, P. W. 
Woolworth Co., 24 C.C.P.A, (Customs) 
338. 

57. U.S.—U. S. V. Field & Co., 12 
Ct.Cust.App. 543—TJ. S. v. Stewart 
Co., 12 CtCustApp. 533. 
sa. U.S.—U. S. V. P. W. Woolworth 


Co., 24 C.C.P.A. (Customs) 338—U. 
S. V. P. W. Woolworth Co., 16 Ct. 
CustApp. 421—TJ. S. V. State For¬ 
warding & Shipping Co., 13 Ct. 
Cust.App. 287—^TJ. S. v. Stewart 
Co., 12 CtCustApp. 533. 

59. U.S.—U. S. V. F. W. Woolworth 
Co., 24 C.C,P.A..(Customs) 338—U. 
S. V. P. W. Woolworth Co., 23 C.C. 
P.A. (Customs) 98—U. S. v. Aber¬ 
crombie & Pitch Co., 22 C.C.P.A. 
(Customs) 139—TJ. S. v. State For¬ 
warding & Shipping Co., 13 Ct 
CustApp. 287—^TJ. S. v. Field & 
Co., 12 Ct.CustApp. 643—U. S. v. 
Stewart Co., 12 CtCustApp. 533, 

60. TJ.S,—^TJ. S. v. Bernard, Judae & 
Co., 13 CtCustApp. 306. 

Jew’a-harp 

U.S.—U. S. V. Sears, Roebuck & Co., 
9 CtCustApp. ?3. 

61. U.S.—Louis Wolf & Co. V. tJ. S., 
19 C.C.P.A. (Customs) 132. 

62. U.S.—U. S. V. P. W. Woolworth 
Co., 23 C.C.P. A-(Customs) 234— 
U. S. V. Silverman, 13 Ct.Cust.App. 
278. 

63. U.S.— U. S. V. Sears, Roebuck & 
Co., 23 C.C.P.A. (Customs) 348—U. 
S. V. B. Illfelder & Co., 18 C.C.P, 
A. (Customs) 31. 

64. U.S.—U. S. V. Louis Wolf & 
Co., 17 C.C.P.A.(Customs) 310. 

65. U.S.— H, Boker & Co, v. U. S., 
19 C.C.P. A. (Customs) 27. 
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66. U.S.—H. Boker & Co. v. U. S., 
supra. 

67. U.S.—U. S. V. Strauss & Co., 13 
CtCustApp. 167. 

68. U.S.—U. S. V. Bernard, Judae & 
Co.. 13 CtCustApp. 306—U. S. v. 
State Forwarding & Shipping Co., 
13 Ct.CustApp. 287. 

69. U.S.—U. S. V. Halle Bros. Co.. 
20 C.C.P.A. (Customs) 281. 
Commercial designation of jig saw 

puzzle as toy was held not estab¬ 
lished, where two hundred fifty piec¬ 
es were involved.—Wanamaker v. U. 
S.; 17 ‘C.C.P.A. (Customs) 251. 

70. U.S.—B. Westermann Co. v. U. 
S., 17 C.C.P.A. (Customs) 75. 
Merchandise classified and assessed 

with duty at seventy per cent ad 
valorem under Tariff Act 1930 par 
1513 § 1 (19 U.S.C.A. § 1001), invoiced 
as booklets and described by the col¬ 
lector as “toy books without read¬ 
ing matter other than letters, nu¬ 
merals, or descriptive words, suit¬ 
able only for the arnusement of cl^il- 
dren,” was sustained in the court 
below without acquiescing in the 
collector'^ action, upon protest filed, 
claiming classification and assess¬ 
ment with duty at twenty-five per 
cent ad valorem under par 1410 § 1 
(19 TJ.S.C.A. § 1001).—Block House, 
Inc., V. U. S., 20 C.C.P.A,(Customs) 

: 408. 

I 71- U.S.—Petry Co. v. U. S., 11 Ct. 
i CustApp. 525. 
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ings in oil or water colors and copies, replicas, or 
reproductions thereof,*^2 statuary, sculpture, or 
copies, replicas, or reproductions thereof,and, by 
application of the principle of ejusdem generis, oth¬ 
er examples of the free fine arts, not otherwise spe¬ 
cially provided for;'^^ but there are, of course, ar¬ 
ticles which are not within the contemplation of this 
provision,especially those which congress spe¬ 
cifically included in other provisions and thereby 
manifested an intent not to include in this provi¬ 
sion. The word “statuary” in the statutory pro¬ 
vision is limited by the words “works of art;”'^'^ 
and if an article is not a work of art, within the 
meaning of the provision, it cannot be classified as 
statuary.In a tariff sense, “works of art” are 
limited to those artistic productions which are, in 
fact, examples of the free fine arts;'^^ the mere 


fact that an article is ornamental and decorative 
will not warrant its classification as a work of art.^^ 
Only original, or reproductions of original, works 
of art are within this provision. 

g. Other Articles 

Numerous provisions in the schedule of sundries in 
the present and prior tariff acts have been construed 
and held applicable or not applicable to particular arti¬ 
cles. 

Aside from any question of similitude, see infra 
§ 51, a particular provision of the tariff schedule 
as to sundries is applicable to, and only to, such ar¬ 
ticles as are within its scope and meaning, deter¬ 
mined by a proper construction thereof. This is 
true of provisions relating to: Asbestos manufac¬ 
tures bone manufactures braids or laces of 
straw or ramie bristles,^^ brushes and brooms 


72. U.S.—Pitt & Scott V. U. S., 18 
C.C.P.A. (Customs) 326. 

17 C.J. p 582 note 37 [a]—46 C.J. p 
1170 note 70 [a]--[c], 

“Copies,” as used in Tariff Act 
1930, par 1547 § 1, 19 U.S.C.A. § 
1001 par 1547, must be construed ac¬ 
cording* to its common meaning*, and 
when so construed the mosaic rep¬ 
resentation cannot be said to be a 
copy of the painting “La Disputa." 
—U. S. V. Columbo Co., 21 C.C.P.A. 
(Customs) 177, certiorari denied Co¬ 
lumbo Co. V. U. S., 54 S.Ct. 92, 290 
U.S. 673, 78 L.Ed. 581. 

73. U.S.—H. A. Whitacre, Inc., v. 

U. S., 22 C.C.P.A. (Customs) 623— 
C. B. Richards & Co. v. U. S., 22 C. 
C.P.A. (Customs) 352. 

17 C.J. p 583 note 46 [a]. 

74. U.S.—U. S. V. Wanamaker, 19 
C.C.P.A.(Customs) 229—Petry Co. 

V. U. S., 11 Ct.Cust.App. 525. 

N'ot ejusdem generis 

While the word “including" fol¬ 
lowing the words “works of art" in 
Tariff Act 1930 par 1547 § 1, 19 U.S. 
C.A. § 1001 par 1547, is a term of 
specification and definition and not 
of exclusion, the involved mosaic 
not being a “work of art," in a tar¬ 
iff sense, is not ejusdem generis with 
“paintings in oil" and other articles 
mentioned eo nomine in said para¬ 
graph.—U. S. V. Columbo Co., 21 C. 
C.P.A.(Customs) 177, certiorari de¬ 
nied Columbo Co. V. U. S., 64 S.Ct. 
92, 290 U.S. 673, 78 L.Ed. 581. 

75. U.S.—O. O. Priedlaender Co. v. 
U. S., 19 C.C.P.A. (Customs) 198— 
U. S. V. Hensel, Bruckmann & Lor- 
bacher, 18 C.C.P.A.(Customs) 297— 
Reardon v. U. S., 11 Ct.Cust.App. 
233. 

17 C.J. p 583 note 46 [a] (23), (27)— 
46 C.J. p 1170 note 70 Cc] (3), 
(4). 

Mosaic 

Merchandise, consisting of sections 

25 C.J.S,—14 


of a colored glass mosaic, which mo¬ 
saic in its completed state, as in¬ 
stalled in a church, purports to be 
a copy of the painting “Disputa," 
painted upon the walls of one of the 
chapels of the Vatican at Rome, by 
Raphael, held, following Prei Art 
Glass Co. V. U. S., 15 Ct.Cust.Ap’p. 
132, not a “work of art" for tariff 
purposes, although it is a representa¬ 
tion of a painting in oil, concededly 
a work of the free fine arts, and is 
itself a work of art, in fact, being 
designed, produced, and installed by 
and under the supervision of one or 
more professional artists. Legisla¬ 
tive adoption of judicial interpreta¬ 
tion also considered. The merchan¬ 
dise was properly classified as “ar¬ 
ticles of glass" under Tariff Act 1930, 
par 218 (f) § 1, 19 U.S.C.A. § 1001, 
par 218 (f).—U. S. v. Columbo Co., 21 
C.C.P.A.(Customs), 177, certiorari de¬ 
nied Columbo Co. V. U. S., 54 S.Ct. 
92, 290 U.S. 673, 78 L.Ed. 581. 

76. Paintings in mineral colors 
U.S.—U. S. V. Oberlaender, 25 C.C. 

P.A. (Customs) 24. 

77. U.S.—Cassard Romano Co. v. U. 
S., 19 C.C.F.A. (Customs) 191. 

78. U.S.—O. O. Friedlaender Co. v. 
U. S., 19 C.C.P.A.(Customs) 198. 

79. U.S.—H. A. Whitacre, Inc., v. 
U. S., 22 C.C.P.A.(Customs) 623— 
U. S. V. Wanamaker, 19 C.C.P.A. 
(Customs) 229. 

80. U.S.—U. S. V. Hensel, Bruck¬ 
mann & Lorbacher, 18 C-C.P.A. 
(Customs) 297. 

81. U.S.—U. S. V. A. Ackermann & 
Sons, 21 C.C.P.A.(Customs) 329. 

82. U.S.—H. N. Hill & Co. v. U. S., 
26 C.C-P. A. (Customs) 295—^Hard- 
ing Co. V. U. S., 23 C.C.P.A. (Cus¬ 
toms) 250 — U. S. V. Harding Co., 
21 C.C.P.A-(Customs) 307—Hamp¬ 
ton, Jr., & Co. V. U. S., 12 Ct.Cust. 
App. 490, 582, rehearing denied 12 
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Ct.Cust.App. 582—Raybestos Co. v. 

U. S., 12 Ct.Cust.App. 332—U. S. v. 
Grasselli Chemical Co., 5 Ct.Cust. 
App. 320. 

83. U.s!—U. S. v. Foo Chow Im¬ 
porting Co., 14 Ct.Cust.App. 414. 

17 C.J. p 579 note 12. 

84. U.S.—Schmitz v. U. S., N.T., 146 
P. 127, 76 C.C A. 553, affirming C. 
C., 136 F. 268, and certiorari de¬ 
nied 26 S.Ct. 764, 202 U.S. 616, 50 
L.Ed. 1172, 

17 C.J. p 579 note 13 [a]. 

85. U.S.—Pushee v. U. S., C.C. 
Mass., 155 F. 265, affirmed 158 P. 
968, 86 C.C.A. 172. 

17 C.J. p 579 note 14. 

86. U.S.—U. S. V. George Borgfeldt 
& Co., C.CMd., 153 P. 480—U. S. 

V. Swedish Produce Co., 4 Ct.Cust. 
App. 331—U. S. V. Sheldon, 4 Ct. 
Cust.App. 330. 

17 C.J. p 579 note 15 [a}. 

Sabdi-visions of brushes 

(1) The term “toilet brushes," 
first appearing in the Tariff Act of 
1922 and repeated in the Tariff Act 
of 1930, is broad enough to include 
many different kinds of brushes. It 
comprehends so-called “neck dust¬ 
ers," used in barber shops and beau¬ 
ty parlors to brush hairs from the 
neck, face, and clothes of a cus¬ 
tomer, even though they are not 
used by an individual in making his 
own toilet.—Williams v. U. S., 23 
C.C.P.A. (Customs) 328—U. S. v. Wil¬ 
liams, 21 C.C.P.A-(Customs) 243. 

(2) However, hat, clothes, and 
shoe brushes are dutiable not under 
the provision for toilet brushes, but 
under the provision for “all other 
brushes, not specially provided for." 
—U. S. V. Heinrich Herrmann & 
Weiss, 26 C.C.P.A. (Customs) 292— 
Sears, Roebuck & Co. v. U. S., 26 

i C.C.P.A. (Customs) 161. 
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buttons catgut, whip gut, or worm gut;^^ chip, 
or manufactures thereof coal, bituminous, and 
all other coals containing less than ninety-two per 
cent of carbon cork corsets or similar body¬ 
supporting garments and wearing apparel or arti¬ 
cles attached thereto downs on the skin, dressed 
and not suitable for use as millinery ornaments 


embroideries,fans of all kinds, except common 
palm leaf;^^ feathers or manufactures thereof 
footwear furs and skins and manufactures there¬ 
of j98 grass or straw manufactures, where the sub¬ 
stance is in its natural state and the fibers thereof 
are not separated moss, sea grass, eelgrass, or 


S7. U.S.—Lorsch & Co. v. U. S., 13 

Ct.Cust.App. 172. 

17 C.J. p 579 note 16 [a]. 

Imitation or similarity 

As used in a tariff provision deal- 
ini' with buttons made in imitation 
of, or similar to, pearl, shell, or 
agate buttons, the term "made in im¬ 
itation of" would seem to imply an 
intentional simulation. On account 
of a difference in context and m the 
result to be accomplished, the word 
“similar" as used in this paragraph 
has a different meaning from its 
use in the similitude paragraph. 
While it is not intended to lay down 
a hard and fast definition of “simi¬ 
lar" as used in the involved provi¬ 
sion, it is thought that an imported 
button ordinarily should be regarded 
as similar to pearl or agate buttons, 
if the imported button so resembled 
the pearl or agate button that one 
could be easily substituted for the 
other in a commercial way. Color, 
shape, appearance,, value, use, and 
probably many other things might 
be of importance in the considera¬ 
tion of this question.—TJ. S. v. Frei- 
tag & Sons, 21 C.C.P.A. (Customs) 
500. 

Particular buttons 

(1) Agate buttons, and not as col¬ 
lar buttons composed wholly of 
agate.—U. S. v. Buss & Co., 8 Ct. 
Cust.App, 5. 

(2) Dress buttons composed of 
metal, rather than as buttons not 
specially provided for.—U. S. v. Bail¬ 
ey, Green & Eiger, 18 C.C.P.A. (Cus¬ 
toms) 375. 

(3) Imitation jet buttons.—^Lorsch 
& Co. V. U. S., 13 Ct.Cust.App. 172. 

(4) Pearl buttons.—In re Rosen¬ 
thal, C.C.N.Y., 56 P. 1015. 

(5) Buttons not specially provided 
for, rather than as dress buttons, 
designed to be worn on apparel and 
set, With imitation serpi-precious 
stones.—U. S. v. Bailey, Green & Ei¬ 
ger, 24 C.C.P.A. (Customs) 196, 

(6) Buttons not specially provid¬ 
ed for and not as buttons made in 
imitation of or similar to pearl, shell, 
or agate buttons.—U. S. v. Freitag 
& Sons, 21 C.C.P.A.(Customs) 500. 

(7) Parts of buttons and button 
molds or blanks, and .not as buttons. 
—‘U- S. V. Hensel, -Bruckmann & Lor- 
bacher, 8 Ct.Cust.App. 244. 

88. U.S.—-Davies, Turner <& Co. v. U. 

S., C.C.N.Y., 115 P. 232—U. S. v. 

American Express Co., 6 Ct.Cust. 


App. 36—IT. S. V. Sheldon, 5 Ct. 
Cust.App. 421. 

17 C.J. p 579 note 17. 

89. U.S.—Zinn v. U. S., C.C.N.Y., 71 
F. 952. 

17 C.J. p 579 note 18 [a]. 

90. U.S.—Evans v. San Francisco, 
Cal., 107 F. 110, 46 C.C.A. 170. 

17 C.J. p 580 note 19. 

91. U.S.—Gudewill & Bucknall v. 
U. S., C.C.N.Y., 142 F. 214. 

17 C.J. p 580 note 20. 

92. US—Bullocks, Inc. v. U. S., 26 
C.C.P.A. (Customs) 15. 

93. U.S.—U. S. V. Herskovits & Son, 
8 Ct.Cust.App. 203—Morimura v. U. 

S., 6 Ct.Cust.App. 183, 7 Ct.Cust. 
App. 378. 

94. U.S.—U. S. V. Smith & Co., 12 
Ct.Cust.App. 384, 385. 

95. U.S.—U. S. v. Sheldon & Co., 14 
Ct.Cust.App 175. 

17 C.J. p 580 note 23 [a]. 

96. Plight feathers or their barbs 
were not covered by Tariff Act 1913, 
schedule N par 368.—U. S. v. Kresge 
Co., 12 Ct.Cust.App. 34. 

Particular feathers or merchandise 

(1) Advanced feathers, and not as 
finished feather articles.—U. S. v. 
Gross, 12 Ct.Cust.App. 413. 

(2) Articles made of feathers, and 
not as feathers of any kind.—U. S. 
V. Beach, 8 Ct.Cust.App. 365. 

(3) Crude, and not as advanced, 
feathers.—U. S. v, Massce & Co., 9 
Ct.Cust.App. 256. 

(4) Feathers dressed or otherwise 
advanced or manufactured in any 
manner.—U. S. v. D. Silver, Inc., 23 
C.C.P.A.(Customs) 238—17 C.J. p 578 
note 8 [a] (16), (17). 

(5) Feather manufactures, and 
not as manufactures of quills.—U. 
S. V. Kresge Co., 12 CtCust.App. 34. 

(6) Manufactures in chief value of 
feathers.—Field & Co. v. U. S., 14 Ct. 
Cust.App. 191, 

Artificial feathers see supra § 45 b. 

97. U.S.—In re Wise, G.C.Cal., 93 
F. 443—Tai Lung" Co, v. U. S., 18 
C.C.P.A. (Customs) 35—U. S. v. 
Nopth American Mercantile Co., 17 
C.C.P.A.(Customs) , 378—U. , S. v. 
Shakai, 14 CtCust.App. 392. 

Bootees 

(1) Tariff provision for footwSar 
includes only footwear having visi¬ 
ble line of demarcation between up¬ 
per and sole, and hence may not ap¬ 
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ply to knit woolen bootees.—U. S. v. 
Field & Co., 13 Ct.CustApp. 552. 

(2) However, the provision does 
apply to silk bootees having a line 
of demarcation between the uppers 
and the soles, even though the soles 
are thin and flimsy cloth or cloth and 
paper, the footwear is suitable only 
for babies and it is not intended to 
be used in walking.—U. S. v. Felt- 
man Bros., 22 C.C.P.A. (Customs) 637. 

98. U.S.—U. S. v. Rotberg & Krieg- 

er, 24 C.C.P.A. (Customs) 441—U. 
S. V. J. L. Hudson Co.. 23 C.C.P.A. 
(Customs) 313—U. S. v. M. Bern¬ 
stein & Sons, 19 C.C.P.A. (Customs) 
59, certiorari denied M. Bernstein 
& Sons V. U. S., 52 S.Ct. 411, 285 
US. 554, 76 L.Ed. 944—Caracul 

Pur Co. V. U. S., 17 C.C.P.A. (Cus¬ 
toms) 262*—Draeger Shipping Co. 
V. U. S., 15 Ct.Cust.App. 454— 

Draeger Shipping Co. v. U. S., 15 
Ct.Cust.App. 190—Transport Co. v. 
U. S., 15 Ct.Cust.App. 89—Wana- 
maker v. U. S., 13 Ct.Cust.App. 
93—Seward v. U. S., 9 Ct.Cust.App. 
4. 

17 C.J. p 580 note 24 [a]. 

Wool or hair 

(1) The term “furs" is not limited 
to products of strictly fur-bearing 
animals, but includes sheepskins with 
wool on, when devoted to fur uses, 
and not bearing so great an amount 
of wool as to make it commercially 
practicable to remove the wool and 
use it for wool purposes.—Ayres, 
Bridges & Co. v. U. S., 8 Ct Cust.App. 
87. 

(2) On the other hand, hair which 
possesses all the characteristics of 
fur, but is so long and of such quali¬ 
ty that it can be spun into yarn and 
converted into cloth, and is chiefly 
used for that purpose, should be 
classified as a wool or as hair oth¬ 
er than fur.—Bloomingdale Bros. v. 
U. S„ 8 Ct.Cust.App. 104. 

Iieather and skins are different 
things within a tariff act.—Stern v. 
U. S., 14 Ct.Cust.App. 36. 

99. U.S.—Bronston Bros. & Co. v. 
U. S,, 21 C.C.P.A.(Custom?) 64— 
O'Connor-Harrison & Co. v. U. S., 
15 Ct.Cust.App, 214—Barham v. U. 

S., 11 Ct.Cust.App. 536—Isler & 
Guye V. U. S., 10 Ct.Cust.App. 74. 

17 C.J. p 580 note 25 [a]. 

Mamifactures of dyed straw are 
not manufactures of straw in its 
natural state.—Akawa, Morimura & 
Co, V. U. S., 11 Ct.Cust.App. 418— 



25 C. J. S. 


CVSTOMS DUTIES 


§ 45 


seaweeds, if manufactured or dyed,l or natural 
plants, colored, dyed, painted, or chemically treat¬ 
ed;^ hair cloth hats hatters’ plush india 


rubber, and manufactures thereof;® ivory, or man¬ 
ufactures thereof leather, and manufactures there¬ 
of.^ Likewise, this is true of provisions relating 


Cochran Co. v. U. S., 10 Ct.Cust.App. 
62—Johnson & Co. v. U. S., 10 Ct, 
Cust.App. 54—U. S. V. R,osenIhal- 
Sloan Millinery Co., 8 Ct.Cust.App. 
380—U. S. V. International For¬ 
warding- Co., 8 Ct.Cust.App. 378— 
U. S. V. Gage Bros. & Co., 8 Ct.Cust. 
App. 306. 

1. U.S.—Betz V. U. S, 26 C.C.P.A. 
(Customs) 399—U. S. v. H. Bayers- 
dorfer & Co., 16 Ct.Cust.App. 43— 
O’Connor-Harrison & Co. v. U. S., 
15 Ct.Cust.App. 214—Togasaki & 
Co. V. U. S., 12 Ct.Cust.App. 463— 
Barham v. XJ. S., 11 Ct.Cust.App. 
536—Ishimitsu v. U. S., 11 Ct.Cust. 
App. 186, 

2. U.S.—Bernard, Judae & Co. v. U. 

S., 14 Ct.Cust.App. 323—U. S. v. 
.Bernard, Judae &: Co., 13 Ct.Cust. 
App. 444—U. S. V. Bayersdorfer & 
Co., 12 Ct.Cust.App. 377—Bernard, 
Judae & Co. v. U. S., 12 Ct.Cust. 
App. 280. 

3. U.S.—Caldwell v. U. S., C.C.N.T., 
141 F. 487—Dieckerhoff v. Miller, 
N.Y., 93 F. 651, 35 C.C.A. 525— 
Falconer v. Miller, N.Y., 93 F. 655, 
35 C.C.A. 528. 

17 C.J. p 580 note 26 [a]. 

4. Hats of straw 

U.S.—Bronston Bros. Sc Co. v. XJ. S., 
21 C.C.P.A. (Customs) 64—U. S. v. 

S. Leon & Co., 20 C.C.P.A.(Cus¬ 
toms) 49, certiorari denied S. Leon 
Sc Co. V. U. S., 53 S.Ct. S3, 287 U. 
S. 628, 77 L.Ed. 545—U. S. v. Blan- 
damer, 20 C.C.P.A, (Customs) 45, 
certiorari denied Blandamer v. XJ. 

S., 53 S.Ct. 81, 287 US. 628, 77 L. 
Ed. 545—U. S. V. Bernard, Judae 
& Co., 18 C.C.P.A. (Customs) 68— 
Stern v. U. S., 12 Ct.Cust.App. 614. 
17 C.J. p 580 note 27 [a]. 

Bleached hats 

Hats “composed wholly or in chief 
value of paper, which paper in its 
condition as such was bleached, 
thereafter it was braided or woven 
to form the hats,” are properly dut¬ 
iable as “hats, bleached,” under 
Tariff Act 1930, § 1 par 1504 subd 
(b) (2), 19 U.S.C.A. § 1001 par 1504 
(b), (2), rather than as “hats, not 
bleached,” under subd (b) (1) of the 
same paragraph. It was held that 
the hats are bleached whether the 
art of bleaching was performed up¬ 
on the material before it became hats 
or upon the hats themselves.—Kap¬ 
lan Bros. V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 87. 

XTublocked hats 

Hats which have been shaped in 
part as an incident only to the form¬ 
ing of their brims, or partly shaped 
by hand pressure or manipulation 
only, without any treatment for the 
purpose or with the effect of bring¬ 


ing them to their final shape by 
blocking, are to be classified as “not 
blocked.”—Donat & Co. v. U. S., 9 Ct. 
Cust.App. 162. 

5. U.S.—Comey, etc., Co. v. U. S., 4 
Ct.Cust.App. 285—Comey, etc., Co. 
V. U. S., 2 Ct Cust.App. 532. 

6. U.S.—Gimbel Bros. v. U. S., 22 C. 
C.P.A.(Customs) 146—U. S. v. Lily 
of France Corset Co., 21 C.C.P.A. 
(Customs) 25—B. De Grandmont, 
Inc., V. U. S., 21 C.C.P.A.(Customs) 
24—U. S. V. E. De Grandmont, Inc., 
21 C.C.P.A. (Customs) 17—U. S. v. 
Kalter Mercantile Co., 11 Ct.Cust. 
App. 540—^Knauth, Nachod & 
Kuhne v. U. S., 8 Ct.Cust.App. 
102 . 

17 C.J. p 580 note 29 [a]. 

7. U.S.—U. S. V. Darling, 10 Ct.Cust. 
App. 57. 

17 C.J. p 580 note 30. 

8. U.S.—Mikado Goldfish & Supply 
Co. V. U. S., 18 C.C.P.A.(Customs) 
349—A. H. Ringk & Co. v. U. S,, 
16 Ct.Cust.App. 132—U. S. v. Porte- 
noy Co., 15 Ct.Cust.App. 307—Elli¬ 
son & Sons V. U. S., 15 Ct.Cust.App. 
210—U. S. V. Schneider Bros. & 
Co., 15 Ct.Cust.App. 16—U. S. v. 
State Forwarding & Shipping Co., 
14 Ct.Cust.App. 153—Stern v. U. S., 
14 Ct.Cust.App. 36. 

17 C.J. p 581 note 32 [a]. 

Condition at time of importation 
The provision of Tariff Act 1913 
par 359, contemplated a leather so 
far advanced in manufacture as to 
commit it to the making of gloves, 
and did not include a leather which 
was suitable for use as a material 
from which leather for glove mak¬ 
ing might be manufactured. Leather 
is classified with reference to its 
condition at importation, and not 
with reference to what it may be¬ 
come as the result of manufacturing 
processes applied subsequent to im¬ 
portation.—Keshishian & Co. v. U. S., 
11 Ct.Cust.App. 177. 

Belting leather is not confined to 
power belts.—U. S. v. Richards, 1 
Ct.Cust.App. 537. 

Bough leather does not Include: 

(1) Leather ready for use in the 
making of an article.—^U. S. v. Rob¬ 
ertson, 1 Ct.Cust.App. 379. 

(2) Unsplit sealskins tanned but 
not dressed.—^Kaufmann v. U. S., 5 
Ct.Cust.App. 117. 

Bag and strap leather “in the 
white or in the crust” means leather 
designed to be converted into finished 
bag and strap leather and belonging 
to a class of leather which was chief¬ 
ly used for that purpose at, or im¬ 
mediately prior to, the date of the 
enactment ‘ of the tariff act.—U. S. 
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V. R. W. Gresham, 20 C.C.P.A.(Cus¬ 
toms) 65—U. S V. Kaufman & Co.,, 
14 Ct.Cust.App. 264. 

Particular leathers and manufac¬ 
tures 

(1) Bag leather.—U. S. v. Kauf¬ 

man & Co., supra—U. S. v. Stone & 
Co , 13 Ct.Cust.App, 233—Kleinberger 
& Katz V. U. S., 12 Ct.Cust.App. 

571. 

(2) Bags, boxes, or cases in chief 
value of leather.—U, S. v. Hensel, 
Bruckmann & Lorbacher, 22 C.C.P, 
A.(Customs) 281—Freedman & Slat¬ 
er V. U. S., 17 C.C.P.A. (Customs) 
104—Cross Co. v. U. S., 8 Ct.Cust, 
App. 196. 

(3) Fancy leather, and not as 
leather made from hides or skins 
of animals, partly finished or finished. 
—U. S. V. Pacific Binding Library 
Co., 22 C.C.P.A. (Customs) 641. 

(4) Fancy leather, and not as side 
upper leather.—Loewenstein v. U. S., 
24 C.C.P.A.(Customs) 163. 

(5) Football leather.—Goldsmith's 
Sons V. U. S., 13 Ct.Cust.App. 69. 

(6) Glove leather..—Esposito v. U. 

S., 12 Ct.Cust.App. 334—U. S. v. Stin- 
er, 7 Ct.Cust.App. 485. 

(7) “Grained sheeps>kin leather,” 
rather than as “grain leather, fin¬ 
ished.”—U. S. V. John B. Stetson Co., 
21 C.C.P.A. (Customs) 3. 

(8) Leather cases fitted and fur¬ 
nished with traveling, drinking, or 
similar sets.—Bullocks, Inc., v. U. 

S., 23 C.C.P.A.(Customs) 179—U. S. 
V. Gluck Sc Sons, 8 Ct.Cust.App. 11. 

(9) Leather of certain kinds fin¬ 
ished in the white or in the crust.—• 
U. S. V. Redden, 13 Ct.Cust.App. 224, 

(10) Saddlery.—Wyman v. U. ^ S., 
13 Ct.Cust.App. 241. 

(11) Sheep leather, dressed and 
finished.—A. H. Ringk & Co. v. U. S., 
16 Ct.Cust.App. 132. 

Bates 

(1) Gloves over twelve inches long 
were subject to additional duty of 
fifty cents per dozen pairs under 
Tariff Act 1922 schedule 14 par 1433, 
19 U.S.C.A. § 121 Schedule 14 par 
1433.—Blass Co. v. U. S., 12 Ct.Cust. 
App. 481. 

(2) The provision, “in addition to 
the foregoing rates there shall be 
paid the following cumulative du¬ 
ties,” justifies the imposition of 
more than one of said “cumulative 
duties” in addition to the rates ap¬ 
plicable by virtue of the preceding 
provisions for gloves.—Douillet v. U^ 
S„ aC.N.Y., 133 F. 1007. 

(3) The words “to be used,” conr 
tained in a provision for a lower rate 

I of duty on certain leather when it 
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to: matches mother-of-pearl manufactures 
musical instruments and parts palm leaf manu¬ 
factures papier-mache parasols and umbrel- 
las^^ and handles or sticks therefor paste, or 
manufactures thereof pencils, leads therefor, 
crayons, penholders and attachments phono¬ 
graphs and parts photog-raphic cameras and parts 


thereof,!^ and motion picture films or film nega¬ 
tives plaster of paris manufactures rosaries, 
chaplets, and similar articles of religious devotion 
shells smokers’ articles trimmings or orna¬ 
ments for hats, bonnets, and hoods waste not 
specifically provided for;^^ and wax manufac- 


is imported to be used in the manu¬ 
facture of shoes, are construed to 
have the same meaning" as “have 
been used" and “are used.” Con¬ 
gress did not intend that the du¬ 
tiable status of leather should be 
controlled solely by the intent of the 
importer if such importer subse¬ 
quently changed his mind and sold 
the leather in this country for other 
purposes.—Loewenstein v. U. S., 22 
C.C.P.A.(Customs) 433. 

9. IJ.S.—U. S. V. Masson, 5 Ct.Cust. 
App. 77—United Cigar Stores Co. 
v. U. S., 4 Ct.Cust.App. 66. 

10. U.S.—North American Mercan¬ 
tile Co. V. U. S., 18 C.C.P.A. (Cus¬ 
toms) 74. 

17 C.J. p 582 note 34 [a]. 

11. U.S.—American Foundation v. 

U. S., 19 C.C.P.A. (Customs) 36, 

certiorari denied 52 S.Ct. 14, 284 U. 
S. 623, 76 L.Ed. 531. 

17 C J. p 582 note 35 [al. 

Classification as between musical in¬ 
struments and toys see supra § 45 
e. 

Test 

(1) For tariff purposes, musical 
instrument is any sound-producing 
contrivance chiefly used here in 
making music, or in giving volume, 
tone, or effect thereto.—U. S. v. Foo¬ 
chow Importing Co., 18 C.C.P.A. (Cus¬ 
toms) 313. 

(2) In determining whether article 
is musical instrument, test is ca¬ 
pacity to produce music.—U. S. v. 
Borgfeldt & Co., 13 Ct.Cust.App. 620. 

(3) It is not necessary that an ar¬ 
ticle be capable of producing a com¬ 
plete tune to warrant its classifica¬ 
tion as a musical instrument.—U. S. 
V. Sears, Roebuck & Co., 9 Ct.Cust. 
App. 33. 

Particular musical instruments 

(1) Brass horns capable of pro¬ 
ducing simple music.—U. S. v. Ber¬ 
nard, Judae & Co., 13 Ct.Cust.App. 
306. 

(2) Chimes composed of bells and 
mechanism to play musical pieces 
by means of keyboard.—Eidlitz & 
Son V. U. S., 12 Ct.Cust.App. 56. 

(3) Jew's-harps.—U. S. v. Sears, 
Roebuck & Co., 9 Ct.Cust.App. 33. 

(4) Small, cheap, but durable and 
ornamental, music boxes.—U. S. v, 
Borgfeldt & Co., 13 Ct.Cust.App. 62 0. 

(5) “Temple blocks,” of which 
wood is component material of chief 
value, used for producing musical 
effects when struck by hammer or 


drum stick.—U. S. v. Soy Kee & 
Co., 18 C.C.P.A. (Customs) 321—U. 
S. v. Foochow Importing Co., IS C.C. 
P.A.(Customs) 313. 

12. U.S.—U. S. V. Ely & Walker 
Dry Goods Co., 20 C.C.P.A. (Cus¬ 
toms) 204. 

Isolepsis grass 

(1) Under Tariff Act 1922, isolep¬ 
sis grass was dutiable as a manu¬ 
facture of palm leaf.—P. C. Kuyper 
& Co. V. U. S., 17 C.C.P.A.(Customs) 
22 . 

(2) It is otherwise under Tariff 
Act 1930.—U. S. V. American Im¬ 
port Co., 26 C C.P.A.(Custo-ms) 283. 

(3) As shown supra m subdivision 
b of this section, isolepsis grass is 
dutiable as an artificial grass under 
the later statute. 

13. U.S.—^Wanamaker v. Cooper, C. 
C.Pa., 69 P. 465—U. S. v. Sears, 
Roebuck & Co., 11 Ct.Cust.App. 
412. 

14. U.S.—Markell v. U. S., 16 Ct. 
Cust.App. 518. 

17 C.J. p 583 note 39. 

16. U.S.—U. S. V. Borgfeldt, C.C.N. 
Y., 124 F. 304. 

le. U.S. — U. S. V. Marshall Field & 
Co., Ill., 85 F. 862, 29 C.C.A. 458. 
17 C.J. p 583 note 40 [a]. 

17. U.S.—In re Blumenthal, C.C.N. 
Y., 49 P. 226—U. S. v. Favor, 24 
C.C P.A. (Custom's) 399—U. S. v. 
Sydney Kann & Co., 20 C.C.P.A. 
(Customs) 77—U. S. v. A. W. Fa¬ 
ber, Inc., 16 Ct.Cust.App. 467—U. 
S. V. Draeger Shipping Co., 13 Ct. 
Cust.App. 265. 

18. U.S.—Landay v. U. S., 5 Ct. 

Cust.App. 498—American Express 
Co. V. U. S., 4 Ct.Cust,App. 279. 

Classification as between phono¬ 
graphs and toys see supra § 45 e. 

19. U.S—U. S. V. Carl Zeiss, Inc., 
24 C.C.P.A. (Customs) 145—U. S. 
V. E. Leitz, Inc., 24 C.C.P.A. (Cus¬ 
toms) 139—U. S. V. Bell & How¬ 
ell Co., 19 C.C.P.A. (Customs) 151 

' —U. S. V. American Steel & Cop- 
pe-r Plate Co., 14 Ct.Cust.App. 139. 
Wooden tripod is not part of cam¬ 
era, even though the tripod and the 
camera are designed to be used to¬ 
gether, one as a support for the oth¬ 
er, and are chiefly so used.—U. S. v. 
Willoughby Camera Stores, 21 C.C.P. 
A. (Customs) 322, certiorari denied 
Willoughby Camera Stores v. U. S., 
54 S.Ct. 773, 292 U.S. 640, 78 L.Ed. 
.1492. “ ■ . . 


20. U S.—U. S. V. Metro-Goldwyn- 
Mayer Corporation, 19 C.C.P.A. 
(Customs) 119. 

21. U.S.—U. S. V. Schmidt, 13 Ct. 
Cust.App. 252—U. S. V. U-Neak 
Dinner Favors, 11 Ct.Cust.App. 
391. 

22. Cruci&xes, not being similar ar¬ 
ticles, are not classifiable under thi.«j 
provision.—Benziger Bros, v, U. S., 
14 Ct.Cust.App. 270. 

23. U.S,—Hartranft v. Wiegmann, 
Pa., 7 S.Ct. 1240, 121 U.S. 609, 30 
L.Ed. 1012. 

17 C.J. p 583 note 44. 

24. U.S.—U. S. V. Dunhill, 13 Ct. 
Cust.App. 310. 

17 C.J. p 583 note 45 [a]. 

Term means and embraces every¬ 
thing chiefly used by smokers in that 
pursuit.—U. S. V. Dunhill, supra— 
Bush & Co. V. U. S., 10 Ct.Cust.App. 
161—58 C.J. p 776 note 39. 

25. U.S.—Levy Co. v. U. S., 12 Ct. 
Cust.App. 550—Isler & Guye v. U. 
S., 11 Ct.Cust.App. 340. 

17 C.J. p 584 note 48 [a]. 

26. U.S.—James P. Smith & Co. v. 
U. S., 21 C.C.P.A.(Customs) 514— 

U. S. V. C. J. Tower & Sons, 17 C. 
C.P.A. (Customs) 90—Ishimitsu Co. 

V. U. S., 12 Ct.Cust.App. 477— 

McGettrick v. U. S., 11 Ct.Cust. 
App. 64. 

17 C.J. p 584 note 50 [a]. 

What constitutes waste generally in 
tariff sense 

(1) Whether merchandise is waste 
cannot he determined wholly by its 
value.—Masson v. U. S., 15 Ct.Cust. 
App. 78. 

(2) Ordinarily the term "waste” 
is applied to materials which are 
either entirely lost in some manu¬ 
facturing operation, or have become 
utterly useless and of no value; but 
the word is not used in that sense in 
the tariff act. In the tariff sense, 
the word is applicable to materials 
which may possess commercial val¬ 
ue and become articles of interna¬ 
tional trade.—Willits & Co. v. U. S., 
11 Ct Cust.App. 499. 

(3) Articles - may be waste in a 
narrow sense and yet be fairly with¬ 
in some other provision of the tar¬ 
iff law.—U. S. V. Hatters' Fur Exch., 
1 Ct.Cust.App. 198, affirmed C.C.N.Y., 
Hatters' Fur Exchange v. U. S., 175 
F. 588. 

Waste Includes 

(1) Beef cracklings, the residuum 
from the recovery in meat-packing 
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tures.27 

§ 46. Coverings and Packages 

Coverings, containers, or holders of imported goods 
are dutiable in some, but not other, instances. 

The usual and necessary coverings, containers, or 
holders of goods subject to specific duties or free 
of duty are not in general dutiable.^s Likewise, in 
the absence of legislation on the subject at the time, 
the coverings of ad valorem goods, like those of 
goods free of duty or subject to a specific duty, are 
not dutiable in any way.29 However, by force of a 
statute in force at the time, the cost of coverings or 
containers of goods paying an ad valorem duty may 
be included as a part of the dutiable value of the 
goods, and the coverings or containers may be there¬ 
by made dutiable at the same rate as their con- 
tents.s® The statutory rule applies even though the 
covering, if imported empty, would have been free 
of duty.SI 

The word ''container,’’ as used in customs juris¬ 
prudence, should be limited in its application to 
some thing which is designed and essential for the 
purpose of holding some other thing for importa¬ 
tion or shipment and a certain article may, be- 


§ 46 

cause it is not so designed and essential, or be- 
I cause it is an essential part of the article shipped, 
or for some other reason, be deemed not to be a cov¬ 
ering or container within the meaning of a tariff 
rule or statute.35 

Unusual coverings. Under a statute so provid¬ 
ing, additional duty should be levied and collected 
upon coverings of imported merchandise which are 
of an unusual nature and are designed for use oth¬ 
erwise than in the bona fide transportation of the 
merchandise.34 Such a provision applies only to 
imported articles which in addition to being unusual 
in form are designed for use otherwise than in the 
bona fide transportation of merchandise to the Unit¬ 
ed States it does not include coverings whose 
only design, purpose, or use other than transporta¬ 
tion was the display of their contents,^® or cover¬ 
ings which, although unusual, are thrown away or 
destroyed after their contents have been removed 
and it does not apply to merchandise which is im¬ 
ported as merchandise and is not sought to be in¬ 
troduced into the country as coverings or contain- 
ers.38 

Special classes of coverings. Regardless of the 
dutiable or nondutiable character of their contents. 
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houses of the tallow from refuse 
meat.—Willits & Co. v. U. S., 11 Ct. 
Cust.App. 499. 

(2) Beet pulp.—Koons, Wilson & 
Co. V. U. S., 12 Ct.Cust.App. 418. 

(3) Cod-liver oil pressings.—U. S. 
V. George J. Tarr Co., 16 Ct.Cust.App. 
404. 

(4) Cottonseed hulls, produced as 
a by-product in the manufacture of 
cottonseed oil and meal, and not fur¬ 
ther manufactured.—Cia. Algodon- 
era v. U. S., 23 C.C.P.A. (Customs) 
42. 

(5) Dogfish oil cake, residue of 
whole dogfish after it has been 
cooked and oil expressed therefrom. 
—U. S. V. Geo S. Bush & Co., 16 Ct. 
Cust.App. ’406. 

(6) Dregs from manufacture of 
Japanese rice wine.—Kamikawa 
Bros. V. U. S., 15 Ct.Cust.App. 12. 

(7) Rags.—Keller Co. v. U. S., 13 
Ct.Cust.App. 428. 

(8) Refuse from a process St man-, 
ufacturing sensitized materials.— 
Eastman Kodak Co. v. U. S., 26 CC. 
P.A.(Customs) 321—Eastman Kodak 
Co. V. U. S., 26 C.C.P.A. (Customs) 
315. 

(9) Refuse of meat-packing hous¬ 
es, unsafe for human consumption.— 
Darling & Co. v. U. S., 12 Ct.Cust. 
App. 86. 

(10) Worn-out sugar bags.—U. S.- 
V. Chelsea Bag ^ Burlap Co., 11 Ct. 
CustApp. 265. 


(11) Other matters see 17 C.J. p 
584 note 50 [a] (2)-(16), (18)-(20). 
Waste does not Include 

(1) Broken green olives in brine, 
used to make garnishing and sand¬ 
wich material.—Mawer-Gulden-Annis 
(Inc.) V. U. S., 17 C.C.P.A.(Customs) 
270. 

(2) Dried and ground “vegetable 
albumen,” produced by drying and 
grinding gluten obtained by knead¬ 
ing wheat flour mixed with water, 
and washing out the starch.—U. S. 
V. Half Moon Mfg. & Trading Co., 
24 C.C.P.A.(Customs) 232. 

(3) Flue dust,—^American Smelt¬ 
ing & Refining Co. v. U. S., 16 Ct. 
CustApp. 46. 

(4) Tankage which has been proc¬ 
essed,—U. S. V. Swift & Co., 14 Ct. 
CustApp. 222. 

27. U.S.—Columbia Phonograph Co. 
V. U. S., 24 C,C.P.A, (Customs) 123. 

17 C.J. p 584 note 51. 

28. U.S.—U. S. v. American Ry. 
Exp. Co., 11 Ct.Gust.App. 211. 

17 C.J. p 584 note 52. 

Coverings must be actually in use 
as such when the imported articles 
enter the customs jurisdiction, in or¬ 
der to be within the rule.—Minneap¬ 
olis Cold Storage Co. v. U. S., 9 Ct. 
CustApp. 225. 

29. U.S.—Meyers v. Shurtieff, C.C. 
Or., 23 F. 577—U. S. v. Peabody, 3 
Ct CustApp. 130. 

30. U.S.—-U. S. V. Richard & Co., 14 
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CtCustApp. 120—Borgfeldt & Co. 
V. U. S., 11 CtCustApp. 438— 

Tuska, Son & Co. v. U. S., 10 Ct. 
CustApp. 65—U. S. V. Rappolt & 
Co., 9 CtCustApp. 21. 

17 C.J. p 584 note 53. 

31. U.S.—U. S. V. Wood, aC.Va., 85 
F. 212. 

32. U.S.—Kronfeld v. U. S., 5 Ct. 
CustApp. 222. 

33. U.S.—^American . Fruit Growers 
V. U. S., 24 C.C.P.A.(Customs) 177, 

15 C.J. p 1340 note 41 [a]—17 C.J. 
p 584 notes 52 Ca], 53 [c]. 

34. U.S.—U. S. V. Charles H. Dem- 
arest, Inc., 19 C.C.P.A.(Customs) 
186—Meyer & Lange v. U. S., 12 
CtCustApp. 15. 

17 C.J. p 585 note 56. 

Additional duty is not substitute 
for the usual duty on coverings 
which accrues by including their 
cost in the dutiable value of their 
contents; both duties should be im¬ 
posed.—U. S. V. Park & Tilford, N. 
T., 152 F. 142, 81 C.C.A. 360. 

35. U.S.—Laverge v. U. S., C.C.N. 
T., 119 F. 481—U. S. V. Ringk, 4 
Ct.Cust App. 349—U. S. v. Stirn, 3 
CtCustApp. 62. 

17 C.J. p 585 note 57. 

36. U.S.—U. S. V. Hohner, 4 Ct 
CustApp. 122. 

37. U.S.—Laverge v. U. S., C.C.N. 
T., 119 F. 481. 

38. U.S.—U. S. V. Tamamoto & Co., 
10 CtCustApp. 70, 
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certain kinds of covering's or containers have been 
made separately dutiable, such as cylindrical or tu¬ 
bular tanks or vessels, for holding gas, liquids, or 
other material, whether full or empty,although 
their contents are free,^0 unless for educational or 
similar institutions.^! Containers destroyed or 
thrown away in or after removing their contents 
are not within the provision.!^ Other statutory 
provisions which are, or at times have been, in force 
and which are applicable to, and only to, articles 
within their scope and meaning, include those im¬ 
posing duties on: Filled glass bottles or vials 
lacquered metal boxes and containers of tea in 
packages of less than five pounds each.^^ There is 
also a provision for a reduced rate of duty on box¬ 
es containing certain fruits, the sides, tops, and bot¬ 
toms of which are of American origin.^® 

§ 47. Nonenumerated Articles 

By virtue of statute, duty, varying according to 
whether the articles are raw or manufactured, is pay¬ 
able on articles not enumerated or specially provided for. 

Provided it is not within some other provision 
of the tariff law, either directly!'^ or by substantial 
similitude to another article enumerated therein, 
merchandise is subject to duty under that universal 
and comprehensive provision in the tariff act for 


duty on articles not enumerated or specially pro¬ 
vided for.!9 By the terms of the pertinent statute, 
19 U.S.C.A. § 1001 par 1558, a higher rate of duty is 
required to be levied, collected, and paid on non¬ 
enumerated imported articles which are manufac¬ 
tured, in whole or in part, than on those which are 
raw or unmanufactured. Effect of concluding 
catchall clauses in various schedules see supra §§ 
30-44. 

§ 48. - Raw and Unmanufactured Arti¬ 

cles 

Some, but not other, articles may be classifiable as 
nonenumerated raw or unmanufactured articles. 

Various articles have been held to be,^^ and oth¬ 
ers have been held not to be,5! classifiable as non¬ 
enumerated raw or unmanufactured articles. The 
finished product of one manufacture may be raw' 
material for another and an article may, in that 
it is unrefined, be crude for the purposes of tariff 
classification, by reason of the use to which it is 
applied, although it may be the result of some man¬ 
ufacture.^^ So material may be subjected to a 
process of manufacture, and thereby be transformed 
into an “unmanufactured article” of another name.^! 
A cleaning or drying process which does not ad¬ 
vance an article toward its final use does not rc- 


39'.' XJ.S.—Marx & Rawolle v. U. S , 

3 Ct-Cust.App, 94, certiorari denied 
32 S.Ct. 840, 225 U.S. 709, 56 L Ed. 
1267--^U. S. V. Marx & Rawolle, 1 
Ct.Cust.App. 152, certiorari denied 
31 S.Ct. 724, 220 U.S. 623, 55 L.Ed. 
1002. 

•40. U.S.—Colby V. U. S., 3 CtCust. 
App. 234, 

41. U.S.—U. S. V. Wyman. 2 Ct. 
Gust.App. 440. 

42. U.S.—XT. S. V. Garramone, 2 Ct. 
Cust.App. 30, certiorari denied 32 
S.Ct. 524, 223 U.S. 722, 56 L.Ed. 
630—U. S. V. Braun Chemical Co., 
2 Ct.Cust.App. 57. 

43. U.S.—U. S. V. Hensel, N.T., 106 
F. 70, 45 C.C.A. 226. 

17 C.J. p 586 note 69. 

44. U.S.—Woolworth v. U. S., 4 Ct 
Cust.App, 242—Illfelder v. U. S., 
2 Ct.Cust.App., 299. 

17 C.J. p 586 note 65 [a]. 

45. U.S.—U. S. V. Seeman Bros., 13 
Ct.Cust.App. 660—U. S. V. Brown 
& Co., 10 Ct.Cust.App. 89—U. S. 
V. Brown & Co., 9 Ct-Cust.App. 45 
—U. S. V. McCord Brady Co., 8 Ct. 
Cust.App. 208. 

17 C.J. p 586 note 66 Ea] (1), p 596 
note 13. 

46. Exemption generally of export¬ 
ed goods reimported see infra § 
60. 

Proof of origin see infra § 75. 

47. U.S.—U. S. V. Rotherg & Krieg- 


er, 24 C.C.P.A. (Customs) 441—U. 
S. V. Hinton & Co., 22 C.C.P.A. 
(Customs) 90—Prunty Seed & 
Gram Co. v. U. S., 18 C.C.P.A. 
(Customs) 268. , 

4®. U.S.—Ringk & Co. v. U. S., 13 

Ct.Cust.App. 126—General Electric 
Co. V. U. S., 4 CtCustApp. 398. 
Similitude provision, takes prece¬ 
dence over provision relating to non¬ 
enumerated articles.—Isler & Guye v. 
U. S., 11 Ct.Cust.App. 340—Johnson 
& Co. V. U. S., 10 Ct.Cust.App. 54. 

49. U.S.—Hoyt, Shepston & Sciaroni 
V. U. S., 12 Ct.Cust.App. 7. 

17 C.J. p 588 note 93. 

50. U.S. — Quong Lee & Co. v. U. S., 
20 C.C.P.A. (Customs) 192—U. S. v. 
Alhers Bros. Milling Co., 19 C.C. 
P.A. (Customs) 88—P. W. Myers 
& Co. V. U. S., 16 Ct,Cust.App. 171 
—U. S. V. Tower & Sons, 13 Ct. 
CustApp. 214—U. S. V. Post Pish 
Co., 13 Ct.Cust.App. 155—Sheldon & 
Co. V. U. S., 12 Ct.Cust.App. 474— 
Tower & Sons v. U. S., 11 Ct.Cust. 
App. 489—Rubber Ass’n of Amer¬ 
ica V. U. S., 11 Ct.Cust.App. 46— 
Williamson v. U. S., 8 CtCust.App. 
277—Consolidated Elevator Co. v. 
U. S., 8 CtCustApp. 267. 

17 C.J. b 588 note 95 [a]. 

G-rains and seeds which have a du¬ 
tiable status before treatment can¬ 
not be rendered crude and free of 
duty by "a subsequent treatment such 
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as is shown in connection with the 
merchandise at bar.— Q. S. v. Alhers 
Bros. Milling Co., 19 C.C.P.A. (Cus¬ 
toms) 88. 

Millet seed, conceded to have lost 
its germinating qualities by a kiln- 
drying process for the removal of 
excessive moisture and^ better pre¬ 
paring it for transportation, and 
used for feeding cattle and poultry, 
is Removed from the category of 
garden or field seeds under Tariff 
Act 1922, § 1, Schedule 7 par 762, 19 
U.S.C.A. § 121, or millet or grass 
seeds under par 761, and is dutiable 
as a nonenumerated unmanufactured 
article.—U. S. v. Albers Bros, Mill¬ 
ing Co., 19 C.C.P.A.(Customs) 88, fol¬ 
lowing Brown & Co. v. U. S., 14 C.C, 
P.A.(Customs) 96. 

51. U.S.—U. S. V. Half Moon Mfg. 
& Trading Co., 24 C.C.P.A. (Cus¬ 
tom^) 232—^American Smelting & 
Refining Co. v. U. S., 12 CtCust. 
App. 212—U. S. V. Uelapenna & 
Co., 12 Ct.Cust.App. 209. 

52. U.S.—U. S. V. Dudley, Vt., 19 S. 
Ct 801, 174 U.S. 670, 43 L.Ed. 1129. 

17 C.J. p 589 note 3. 

53. U.S.—Roessler & Hasslacher 
Chemical Co. v. U. S., C.C.N.Y.. 94 
P. 822, aflarmed U. S. v. Roessler 
& Hasslacher Chemical Co., 99 P. 
552, 39 C.C.A. 651. 

54. U.S.—Davies, Turner & Co. v, 
U. S., C.C.N.Y., 115 F. 232. 
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move it from its raw or unmanufactured condi- 
tion.55 


§ 49. - Partly Manufactured Articles 

An article may be deemed partly manufactured where 
it has been advanced in condition for its ultimate use, 
but has not been completely manufactured. 

An article may be classified, for tariff purposes, 
as one manufactured in whole or in part, and not 
specially provided for, where it is at least partly 
manufactured ;56 as where, although it has not been 
completely manufactured, it has been advanced in 
condition for its ultimate use.57 

§ 50. - Manufactured Articles 

Less is required to make an article a nonenumerated 
manufactured article than to'make it a manufacture of 
a particular materia! under some other tariff provision. 
Nevertheless a change or transformation from a crude 
state into something with different characteristics or 
use is essential. 

In determining whether an article has been “man¬ 
ufactured,’^ within the meaning of the tariff provi¬ 
sion dealing with nonenumerated manufactured ar¬ 
ticles, it has been held that the mere fact of the 
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application of labor to an article, either by hand or 
by mechanism, does not necessarily make it a manu¬ 
factured article, unless the labor has been carried 
to such an extent that the article suffers a species 
of transformation and is, in a sense at least, changed 
into a different article, having a changed or different 
character or use.^^ It is not necessary, however, 
that the component materials should have been 
changed by the process of manufacture and, in 
view of the distinction between an article which has 
been manufactured and a manufacture of a certain 
material, an article which is not a manufacture of a 
material provided for in another paragraph of the 
tariff law, because it is still only a material, has not 
been dedicated to any particular use, and is not a 
completed article of commerce, may nevertheless be 
a nonenumerated manufactured article where manu¬ 
facturing steps have removed it from the crude 
state and given it certain new and valuable charac¬ 
teristics which it did not possess when crude.®^ 
Each case must be decided according to its own 
circumstances;^^ and while some articles have been 
held not to be,®^ many others have been held to 
be,®^ classifiable as nonenumerated manufactured 
articles. 
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55. U.S.—Quong Lee & Co. v. XJ. S., 
20 C.C.P.A. (Customs) 192—U. S. 
V. Albers Bros. Milling Co., 19 C. 
C.P.A. (Customs) S8. 

56. U.S.—Bangor & A. R. Co. v. U. 

S., 20 C.C.P.A.(Customs) 96—U. S. 
v. David Perry Co., 16 Ct.Cust. 
App. 482—American Smelting & 
Refining Co. v. U. S., 12 Ct.Cust. 
App. 212. 

57. U.S.—U. S. V. Swift & Co., 14 
Ct.Cust.App. 222. 

58. U.S.—Baumgarten v. Magone, 
C.C.N.Y.,, 50 F. 69. 

It is suiilcient if labor and me¬ 
chanical treatment have resulted in 
a transformation into a new and dif¬ 
ferent article, having a distinct 
name, character, and use.—Rossman 
V. U. S., 1 Ct.Cust.App. 280—17 C.J. 
p 588 note 97, 98, p 689 note 1. 

Articles produced incidentally to 
the manufacture of other articles, 
and which are themselves ready to 
be used for various purposes with¬ 
out further treatment, are under the 
tariff laws subject to classification 
as "manufactured,'' rather than as 
“waste."—Shallus v. U. S., C.C.Md., 
155 P. 213, reversed on other grounds 
162 P. 653, 89 C.C.A. 445. 

5i9. U.S.—U- S. V. George Meier & 
Co., IST.Y., 136 F. 764, 69 C.C.A. 421, 
reversing Geo. Meier <& Co. v. U. 

S., C.C., 128 P. 472—Erhardt v. 

Hahn,' N.Y., 65 F. 273, 5 C.C.A. 99. 
17 C.J. P 589 note 2- 
,60. U.S.—U. S. V. Wilkinson Proc¬ 


ess Rubber Sales Corporation, 22. 
C.C.P.A. (Customs) 60. 

61. U.S.—Frazee v. Moffitt, C.C.N. 
Y., 18 F. 584. 20 Blatchf. 267. 

62. U.S.—^American Push Broom & 
Brush Co. V. U. S., 25 C.C.P.A. 
(Customs) 248—Savannah Sugar 
Refining Corporation v. U. S., 20 
C.C.P.A. (Customs) 272, certiorari 
denied 53 S.Ct. 506, 288 U.S. 615, 
7*7 L.Ed. 988—U. S. v. Gallagher & 
Ascher, 16 Ct.Cust.App. 141—Ish- 
imitsu Co. V. U. S., 12 Ct.Cust.App. 
477. 

“Pish meal” 

Certain so-called "fish meal,’" of 
the class and quality here involved, 
is not "guano’’ within the common 
meaning of that term. It is essen¬ 
tially a feed, as shown by the rec¬ 
ord, and was used as animal and 
chicken feed prior to the enactment 
of the Tariff Act of 1922 (42 U.S.St. 
at L. p 858), although it may have 
been, and may now be, used either 
as a feed or as a fertilizer. Com¬ 
mercial designation is not estab¬ 
lished. In view of the record, this 
court is constrained to disagree with 
the views expressed by the trial 
court that the involved fish meal is 
mere fish imported for purposes oth¬ 
er than human consumption. The eo 
nomine provision in Tariff Act 1922 
§ 201 par 1575, 42 U.S.St. at L. p 
927, is for fish, not for the involved 
processed material made therefrom. 
—U. S. V. Geo. S. Bush & Co., 24 
C.C.P.A. (Customs) 313. 
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63- U.S.—C. J. Tower & Sons v. U. 

S., 25 C.C.P.A. (Customs) 408— 
Brecht Corporation v. U. S., 25 C.C. 
P.A. (Customs) 9, certiorari denied 
58 S.Ct. 39, 302 U.S. 719, 82 L.Ed. 
555—Swift & Co. V. U. S., 24 C.C. 
P.A. (Customs) 420—U. S. v. Geo. S. 
Bush & Co., 24 C.C.P.A.(Customs) 
313—U. S. V. Half Moon Mfg. & 
Trading Co., 24 C.C.P.A. (Customs) 
232—Mouquin, Inc., v. U. S., 23 C. 
C.P.A.(Customs) 196—U. S. v. Hess 
Bros., 23 C.C.P.A.(Customs) 172— 
La Manna, Azema & Farnan v. U. 

S., 22 C.C.P.A.(Customs) 586—Ren- 
ken «& Yates Smith Corporation v. 
U. S., 22 C.C.P.A.(Customs) 225— 

U. S. V. Wilkinson Process Rubber 
Sales Corporation, 22 C.C.P.A. (Cus¬ 
toms) 60—Wilbur-Ellis Co. v. U. 

S., 18 C.C.P.A.(Customs) 472, cer¬ 
tiorari denied 52 S.Ct. 14, 284 U.S. 
623, 76 L.Ed. 531—Meyer & Lange 

V. U. S., 18 C.C.P.A. (Customs) 79— 

U. S. V. Neuman & Schwiers Co., 
18 C.C.P.A. (Customs) 1—U. S. v. B. 

R, Anderson & Co., 17 C.C.P.A. 
(Customs) 393—Cresca Co. v. U. 

S. , 17 C.C.P.A.(Customs) 83—U. S. 

V. Geo. S. Bush & Co., 16 Ct.Cust. 
App. 406—U. S. V. Wilfred Schade 
& Co., 16 Ct.Cust.App. 366—Ameri¬ 
can Smelting & Refining Co. v. U. 

S., 16 Ct.Cust.App. 4 6—Pacific Iron 
& Metal Co. v. U. S., 15 Ct.Cust. 
App. 433—Wo & Co. v. U. S., 15 Ct. 
Cust.App. 337—U. S. V. Stern Co., 
15: Ct.Cust.App. 274—U. S. v. ^a- 
wahar^, 15 Ct.Cust.App. 231— 
O’Connor-Harrison & Co. v. U. S., 
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§51, - Similitude to Enumerated Articles 

By force of statute, an article which Is not enumerat¬ 
ed, but which is similar In material, quality, texture, 
or use to an article which is enumerated as chargeable 
with duty, is subject to the same rate of duty as the 
enumerated article which it most resembles, or, if it 
equally resembles two or more enumerated articles 
chargeable with different rates of duty, It is subject to 
the highest rate. 

While the tariff acts have with more or less care¬ 
ful phraseology specifically exempted from duty, 
or specified as dutiable, many articles coming to our 
shores and frontiers as imports, it is evident that 
the specific enumeration or description of every 
known article would he impracticable, if not impos¬ 
sible. Therefore, in addition to the specific enumer¬ 
ations and the general descriptions and so-called 
catchall clauses germane to the various groups of 
which they are a part, of dutiable and free mer¬ 
chandise,^^ congress has inserted in the tariff laws 
other still more general clauses which provide a 
rate of duty for every article imported, which, by 
reason of oversight or of lack of fiscal importance, 
or by reason of nonexistence at the time of the en¬ 
actment, has not been provided for in any other 


part of the act. In determining the classification of 
any article not found enumerated in any part of the 
tariff, the first inquiry is as to whether it bears a 
similitude to any enumerated article.Merchan¬ 
dise not named is to be assessed at the same rate 
as the article that is named, either generally or par¬ 
ticularly, which it most resembles.^® The points of 
similitude prescribed by law, 19 U.S.CA. § 1001 par 
1559, are material, quality, texture, or the use to 
which the article in question may be applied. If 
substantial similitude is found in one or more of 
these particulars, the article in question is subject to 
,the same rate of duty as the article which it most 
resembles;®'^ and if it resembles two or more arti¬ 
cles equally, it is chargeable with the rate imposed 
on the article paying the highest duty.^® The fact 
that great inequality in tariff treatment may result 
under the rule of similitude will not inhibit the ap¬ 
plication of such rule. 

The similitude referred to in the statute must be 
substantial, not importing merely adaptability to 
sale as a substitute for the article to which it is said 
to be assimilated, but referring rather to its em¬ 
ployment or to its effect in producing results. 


15 Ct.Cust.App. 214—U. S. v. Amer¬ 
ican Shipping- Co., 13 Ct.Cust.App. 
346—Ringrk & Co. v. U. S., 13 Ct. 
Cust.App. 126—U. S. V. Basket Im¬ 
porting Co., 13 Ct.Cust.App. 98— 
U. S. V. Kelley Hardware Co., 12 
Ct.Cust.App. 204—N'orth American 
Mercantile Co. v. U. S., 12 Ct.Cust. 
Api). 170 —U. S. V. Kress Sc Co., 11 
Ct.Cust.App. 443—U. S. v. Ameri¬ 
can Ry. Exp. Co., 11 Ct.Cust.App. 
88—Cochran Co. v. U. S., 10 Ct. 
Cust.App. 62—U. S. V. Coroneos 
Bros., 9 Ct.Cust.App. 220—>U. S. v. 
Hermanos & Co., 9 Ct.Cust.App. 66 
—U. S. V. Menzel & Co., 9 Ct.Cust. 
App. 16. 

17 C.J. p 589 note 7 [a]. 

Marble -waste 

U. S.—U. S. V. Graser-Rothe, C.C. 
Ohio, 164 F. 205, 207. 

64. XJ.S. — In re Guggenheim Smelt- | 
ing Co., N.J., 112 F. 517, 50 C.C.A. 
374, certiorari denied 22 S.Ct. 942, 
186 U.S. 485,, 46 L.Ed. 1260. 

Philippine.—Murphy v. Collector, 11 
Philippine 456. ^ 

17 C.J. p 586 note 74. 

65. U-S,—^Arthur v. Pox, N.Y., 2 S. 
Ct. 371, 108 U.S. 125, 27 L.Ed. 675. 

17 aJ. p 586 note 75. 

Precedence of similitude provision 
over provision dealing with non- 
enumerated articles see supra § 
47. 

66. U.S.—Plummer y. U. S., 3 Ct. 
Cust.App. 229. 

17* C.J. p 586 note 76. 


Assessment under similitude or 
enumerating pro-vision 
While, strictly speaking, the simili¬ 
tude paragraph of a tariff act is it¬ 
self, in a sense, an assessing Ipara- 
graph, still it may fairly be said 
that, in the genera*! language and 
common understanding of those deal¬ 
ing with the subject, and, indeed, in 
the language of many court deci¬ 
sions as well, merchandise which 
becomes dutiable at a given rate by 
similitude with enumerated articles 
is regarded as being brought there¬ 
by within the enumerating paragraph 
for assessment. The similitude par¬ 
agraph IS a legislative* rule of inter¬ 
pretation of the scope of every duty- 
assessing provision of the Tariff Act. 
—Rice & Co, V. U. S., 10 Ct.Cust.App. 
165, certiorari granted U. S. v. M. 
Rice & Co., 41 S.Ct. 9, 254 U.S. 623, 
65 L.Ed. 444, and affirmed 42 S.Ct. 
212, 257 U.S. 636, 66 L.Ed. 357. 

67. U.S.—^Arnhold & Co. v. U. S., 22 
C.C.P. A. (Customs) 23—U. S. v. 

Conkey & Co., 12 Ct.Cust.App. 552 
—Akawa, Morimura & Co. v. U. S., 
11 Ct.Cust.App. 418. 

17 C.J. p 586 note 78. 

Articles held dutiable by similitude 
U.S.—Celias, Inc., v. U. S., 18 C.C.P. 

A. (Customs) 237—^Ungerer & Co. 
V. U. S., 15 Ct.Cust.App. 279 —U. 
S. V. Conkey & Co., 12 Ct.Cust.App. 
552—^U. S. V. Cohen, 11 Ct.Cust. 
App. 488 —U. S. V. Henle Wax Pa¬ 
per Mfg. Co., 11 Ct.Cust.App. 487— 
' Isler & Guye v. U. S., 11 Ct.Cust. 
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App. 340—Rolland Fr^res, Inc., v. 
TJ. S., 11 Ct.Cust.App. 321. 

17 C.J. p 578 note 8 [a] (4), (14), 
(18), p 579 note 13 [a] (4), p 580 
notes 21, 27 [a] (4), (5), 31 [a] 
(10), (11), p 584 note 52 [a] (12), 
p 586 note 78 [b]. 

68. U.S.—U. S. V. Morrison, 21 S.Ct. 
195, 179 U.S. 456, 45 L.Ed. 275. re¬ 
versing 84 F. 444, 28 C.C.A. 456— 
Von Bernuth v. U. S., N.Y., 146 F. 
61, 76 C.C.A. 638, reversing, C.C., 
133 F. 800. 

17 C.J. p 587 note 79 [aj. 

69. U.S.—Rich V. U. S., C.C.N.Y., 172 
F. 293. affirmed tr. S. v. Rich, 176 
P. 732, 100 C.C.A. 278. 

70. U.S.—Rmgk & Co. v. U. S., 13 
Ct.Cust.App. 126—U, S. V. Kress & 
Co., 11 Ct.Cust.App. 443. 

17 C.J. p 587 note 81. 

Similaxrity in use 

(1) Incidental or fugitive similar 
use, or use similar in one slight 
particular and different in many oth¬ 
ers, cannot be regarded as "simi¬ 
lar use" in determining the classifi¬ 
cation of certain articles.—U. S. v. 

B. R. Anderson & Co., 17 C.C.P.A. 
(Customs) 393. 

(2) It was not the purpose of 
congress to provide that all non- 
enumerated food products should be 
dutiable by similitude to an enumer¬ 
ated food product, merely because 
they are used as food.—Renken Sc 
Yates Smith Corporation v. U. S., 22 

C. C.P.A.(Customs) 225. 

j Manufacture of t-wo articles from 
[ same material does not constitute a, 
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There can be no similitude of texture or quality be¬ 
tween a liquid and a solid.'^l However, exact iden¬ 
tity between the related articles is not required, for 
the clause applies only where there are differences 
between the articles and yet also such points of 
identity as to make them like one another in some 
of the particulars named by the statute.'^^ 

In the course of adjudication on the subject the 
courts have held: That the similitude clause applies 
only to articles resembling goods chargeable with 
duty and does not extend to resemblance to goods 
exempt from duty;'^^ th^t the clause cannot be ap¬ 
plied to determining the classification of articles 
that are enumerated that it should be resorted 
to only in a clear case;*^^ that an article referred 
to in very general terms is ^^enumerated'' within 
the meaning of the similitude clause,'^® specific men¬ 
tion not being necessary that classification by 
similitude of use may require that the same material 
manufactured into different articles be classified 
under different paragraphs that, if an enumerat¬ 
ing clause expressly excludes merchandise of a giv¬ 
en description, such merchandise is not to be sub¬ 
jected, through the operation of the rule of simili¬ 
tude, to the duty imposed by such enumerating 
clause upon articles which the excluded merchan¬ 
dise may resemble and that, while the question 
whether goods are within the similitude clause is 
one of law,SO the question of similitude is one of 


§ 52. - Mixed Material Clause 

Effect is accorded tariff provisions dealing with non- 
enumerated articles manufactured of two or more ma¬ 
terials. 

The tariff provision that on articles not enumer¬ 
ated and manufactured of two or more materials 
duty shall be assessed at the highest rate at which 
the same would be chargeable if composed wholly 
of the component material thereof of chief value 
will, when applicable, be accorded effect.^^ the 
interpretation of-this clause it has been held that it 
is not necessary that, before it may be applied, it 
must appear that there is a tariff rate fixed for the 
product of the manufacture or commingling, as 
such; but if it is found that the article imported 
is not enumerated then the component material of 
chief value shall be ascertained, and the duty ap¬ 
plicable thereto shall be assessed upon the imported 
commodity.^3 Further, a very simple manufactur¬ 
ing process suffices to make the clause applicable to 
an article consisting of two or more materials.®^ 
Where the foregoing provision is applicable, effect 
will be given to further provisions that the words 
“component material of chief value” shall be held 
to be that component material which shall exceed 
in value any other single component material of 
the article^^ and that the value of each component 


similarity between them within the 
sense of the similitude provision.— 
Isler & Guye v. U. S., 11 Ct.Cust.App. 
340. 

Articles held not dutiable by simili¬ 
tude 

U.S.—Savannah Sugar Refining Cor¬ 
poration V. U. S., 20 C.C.P.A, (Cus¬ 
toms) 272, certiorari denied 53 S. 
Ct. 506, 288 U.S. 615, 77 U.Ed. 988— 
Prunty Seed & Grain Co. v. U. S., 
18 C.C.P.A. (Customs) 268—U. S. 
V. Neuman & Schwiers Co., 18 C. 
C.P. A. (Customs) 1—Holland Prfe- 
res, Inc., v. U. S., 11 Ct.Cust.App. 
321—Beutell & Sons v. U. S., 8 Ct. 
Cust.App. 409. 

17 C.J. p 580 notes 25 [a] (4), 31 
[a] (12). 

71. U.S.™Lang v. U. S., 4 Ct.Cust. 
App. 129. 

72. U.S.—Holland Frferes, Inc., v. U. 

S., 11 Ct.Cust.App. 321. 

17 C.J. p 588 note 90. 

73. U.S.—Hampton, Jr., & Co- v. U. 

S., 12 Ct.Cust.App. 490, rehearing 
denied 12 Ct.Cust.App. 582—U. S. 
v. Carnegie, 8 Ct.Cust.App. 377. 

17 C.J. p 587 note 82. 

Provision in free list 

The use of the expression, “such 
as," in a paragraph of the free list 
is deemed to give the paragraph the 


character of a similitude provision 
and make it embrace substances 
which are alike or similar.—U. S. v. 
Seward, 9 Ct.Cust.App. 18. 

74. U.S.—Gulf Gypsum Co. v. U. S., 

20 C.C.P.A. (Customs) 101—B. 

Westergaard & Co. v. U. S., 19 C. 
C.P.A. (Customs) 299—U. S. v. M. 
Bernstein & Sons, 19 C.C.P.A. (Cus¬ 
toms) 59, certiorari denied M. 
Bernstein & Sons v. U. S., 52 S.Ct. 
411, 285 U.S. 564, 76 L.Ed. 944~U. 
S. V. Marshall Field & Co., 18 C.C. 
P.A. (Customs) 403—^Prunty Seed 
& Gram Co. v. U. S., 18 C.C.P.A. 
(Customs) 268—^Altman & Co. v. U. 

S., 15 Ct.Cust.App. 318—U. S. v. 
Conkey & Co., 12 Ct.Cust.App. 
552. 

17 C.J. p 587 note 83. 

75. U.S.—^Woolworth v. U, S-, 1 Ct. 
Cust.App. 120. 

76. U.S.—Moscahlades Bros. v. U. 

S., 13 Ct.Cust.App. 633. 

17 C.J. p 588 note 85. 

77. U.S.—In re Wise, C.C.Cal., 93 
F. 443. 

73. U.S.—Ringk & Co. v. U. S., 13 

Ct.Cust. App. 126. 

79, U.S.—^Akawa, Morimura & Co. v. 
U. S., 11 Ct.Cust.App. 418—^U. S. v. 
Hermanos & Co., 9 Ct.Cust.App. 66. 
17 C.J. p 588 note 87. 
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so. U.S.—Hahn v. U. S., N.Y., lOQ 
F. 635, 40 C.C.A. 622; Nevin v. U. 

S., 5 Ct.Cust.App. 423. 

81. U.S.—American Smelting & Re¬ 
fining Co. V. U. S., 16 Ct.Cust.App. 
46—Ringk & Co. v. U. S., 13 Ct. 
Cust.App. 126. 

17 C.J. p 588 note 89. 

8i2. U.S.—Savannah Sugrar Refining 
Corporation v. U. S., 20 C.C.P.A. 
(Customs) 272, certiorari denied 
53 S. Ct. 506, 288 U.S. 615, 7/ L.Ed. 
988—Russo & Co. V. U. S., 11 Ct, 
Cust.App. 288. 

83. U.S.—Benson v. U. S., 4 Ct. 
Cust-App. 467. 

84. U.S.—Legg V. U. S, C.C.N.T., 

154 F. 858, affirmed 163 P. 1006, 
90 C.C.A. 176. 

17 C.J. p 590 note 10. 

85. Component materials of particu¬ 
lar articles 

(1) As to similar articles com¬ 
posed of a fabric of silk or cotton 
Covered with varnish made from lin¬ 
seed oil and copal, it appeared that 
the cotton or silk exceeded the value 
of the linseed oil and copal taken 
singly, but did not exceed their value 
when combined into varnish. The 
varnish, and not either of the two 
substances of which it was made, 
constituted a “single component ma- 



§ 53 

material shall be determined by the ascertained val¬ 
ue of such material in its condition as found in the 
article.^® The value of the materials should be 
estimated as of the time when nothing- remained to 
be done to them except to put them together to 
make the completed product, rather than as of the 
time when they came into the hands' of the manu¬ 
facturer in a raw and unmanufactured condition.^^ 
Where the manufacturer himself fabricates one of 
the component materials in order to bring it to a 
condition ready for use in the article, its value is 
its original cost or value, plus the cost and ex¬ 
pense of bringing it to its finished condition ready 
for combination with other materials in the manu¬ 
facture of the imported article; and it is not the 
price which such material would bring if p,ut on 
the market as a separate commodity in a finished 
or partly finished condition.^^ In determining the 
value of each constituent of an article, only those 
expenses incurred in producing the constituent, and 
not those assignable to the article, should be con- 

sidered.^9 

§ 53. Exemptions from Duty; Free List 

Many imports have been exempted from duty by 
specific enumeration in the free list of the various 
tariff acts. The construction and application of par¬ 
ticular provisions of the free list are considered 
below in §§ 54-73. 


25 C.J.S. 

§ 54 . - Animals, Agricultural Products, 

and Provisions 

Various free list paragraphs, or parts of paragraphs, 
relating to animals, agricullura! products, or provisions 
have been construed and held applicable or inapplicable 
to particular imports. 

According to its scope and meaning, as deter¬ 
mined by a proper construction thereof, a para¬ 
graph, or part of a paragraph, of the free list relat¬ 
ing to animals, agricultural products, or provisions 
may or may not be applicable to a certain article or 
substance. This is true of parts of the tariff act 
exempting from duty: Animals specially imported 
for breeding purposes^^ or owned by persons emi¬ 
grating to the United States and in actual use for 
the purpose of such emigration biscuits and wa¬ 
fers bread chestnuts, including marrons, 
crude,prepared, or preservedeggs of birds^^ 
and fish, except fish roe for food purposes fish 
and other products of American fisheries which have 
not been landed in a foreign country or have been 
landed there solely for a certain purpose fish 
sounds, crude, dried, or salted for preservation only, 
and unmanufactured,fresh fisli;^ fruits or ber¬ 
ries, green, ripe, or dried, and fruits in brine, not 
specially provided for ginger root unground 
integuments, tendons, and intestines of animals 
meats, prepared or preserved, not specially provid¬ 
ed for;^ orange and lemon peel not preserved, 
candied, or dried pepper, unground;'^ rye flour 
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terial” within the meaning- of the 
law, and was considered the com¬ 
ponent naaterial of chief value.—U. S. 
V. Johnson, N.T., 164 F. 39, 83 C.C.A. 
151, reversing 146 F. 148, and cer¬ 
tiorari denied 28 S.Ct. 261, 207 U.S. 
595, 52 L.Ed. 356. 

(2) In determining which is the 
"component material of chief value” 
of a fabric with a warp yarn of wool 
and a weft yarn of mixed wool and 
mohair, the proportion of wool in the 
weft yarn should be added to that 
composing the warp yarn. The fact 
that the weft yam is in chief value 
of mohair does not warrant the as¬ 
sumption for this purpose that it is 
entirely of mohair.—Field v. U. S., 7 
Ct.Cust.App. 332. 

86. U.S.—Seeberger v. Hardy, Ill., 
14 S.Ct. 170, 150 U.S. 420, 37 L.Ed. 
1129. 

17 GvJ. p 590 note 12 [a]. 

87. U.S.—Seeberger v. Hardy, supra. 
17 C.J. p 590 notes 13, 14. 

88. U.S-—Turner & Co. v. U. S., 12 
Ct.Cust.App. 48. 

88. U S.—U. S. V. Fondeville, 7 Ct. 
Cust.App. 135—U. S. V. Gredelue, 5 
Ct.Cust.App. 298. 

90. U.S.—Beck v. U. S., C.C.N.T., 84 


P. 150—U. S. V. Eleven Horses, C.C. 
Ind., 30 F. 916. 

17 C.J. p 591 note 28 [a]. 

91. U.S.—Mueller v. U. S., 15 Ct. 
Cust.App. 40. 

92. U.S.~Leggett v. U. S., C.C.N.Y., 
131 P. 817—In re Duncan, C.C.N.Y., 
67 P. 197. 

17 C.J. p 591 note 38 [a], 

93. Xiimitation. of meaning 

(1) "Bread,” as used in a free list 
provision, includes only the well- 
known commercial bread and not 
“holland rusks,” although they were 
leavened with yeast.—Colthoff v. U. 
S., 17 C.C.P.A. (Customs) 388. 

(2) "Bread” is used to designate a 
baked product the predominant use 
of which is as an independent article 
of food; and it does not include an 
article used solely in making a fish 
sauce.—U. S. v. Menzel & Co., 9 Ct. 
Cust.App. 16. 

94. U.S.—U. S. V. Richard & Co., 8 
Ct.Cust.App. 304. 

95. U.S,—G. B. Raftetto, Inc., v. U. 
S., 17 C.C.P.A. (Customs) 57 —U, S. 
V. Gallagher & Ascher, 16 CtCust. 
App. 141. 

96. XIggs of domesticated ducks are 
not within this provision.—Sun 
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Kwong On v. U. S., N.Y., 143 F. 115, 
74 C.C.A. 309. 

97. U.S.—U. S. V. Post Pish Co., 13 
Ct.Cust.App. 155—U. S. V. Car¬ 
negie, 8 Ct.Cust.App. 377. 

17 C.J. p 592 note 50 [a) (2), (3). 

98. U.S.—New England Pish Co. v. 
U. S., 15 Ct.Cusl.App. 34. 

17 C.J. p 592 note 52 [ab 

99. U.S.—U. S. V. Brown & Co., 10 
Ct.Cust.App. 47. 

1. U.S.—Hammond v. U. S., 14 Ct. 
Cust.App. 251. 

17 C.J. p 592 note 53 [a]. 

2. U.S.—Amerman & Patterson v- 
U. S., 12 Ct.Cust.App. 117. 

17 C.J. p 592 note 54 [a]. 

3. U.S.—German v. U. S., N.Y., 137 
P. 817, 70 C.C.A. 315, reversing, C. 
C., 128 F. 467. 

4. U.S.™U. S. V. White, 8 Ct.Cust. 
App. 115. 

5. U.S.—U. S. V. De Villamil, 12 Ct. 
Cust.App. 255. 

6. U.S.—Causse Mfg. Co. v. U. S., C. 
C.N.Y.. 150 F. 419. 

7. U.S.—Frame v. U. S., C.C.N.I., 
143 F. 692, affirmed 149 P. 1022, 79 
C.C.A. 532. 

8. U.S.—Osceola Mill & Elevator 
Co. V. U. S., XI CtCust,App. 139. 
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sago, crude ;9 sausage casings sausages, bolog¬ 
na seeds soya beans tagua nuts;^^ vege¬ 
table substances, crude or unmanufactured, not spe¬ 
cially provided for;^^ wheat and yams.^*^ 

Agricultural products subject to duties see su¬ 
pra, § 38. 

§ 55. - Antiquities 

In order that articles may be entered free as artistic 
antiquities, it is necessary not only that the articles be 
antiquities and be artistic, but also that reasonable regu¬ 
lations of the secretary of the treasury be complied with. 
Under former laws, it was necessary that antiquities con¬ 
stitute a collection when imported. 

Former tariff laws exempting from duty articles 
constituting a collection of antiquities applied only 
to articles suitable for, and in fact constituting, a 
collection when imported, and not to articles im¬ 
ported singly, even though they were antiquities and 
were to become a part of a collection.^^ However, 
it was immaterial that the importer intended to sell 
a part or the whole of the collection after its im¬ 
portation and the mere fact that, through mis¬ 
take or inadvertence, the articles forming the col¬ 
lection were imported on different vessels or with 
separate invoices did not take them out of the ex¬ 
emption.^^ While, under later laws exempting ar¬ 
tistic antiquities, it is not essential to free entry that 
the articles in question constitute a collection, it is 


§ 57 

necessary, in addition to being antiquities, that they 
be artistic^! and that reasonable regulations of the 
secretary of the treasury be complied with.^^ 

§ 56. - Asphaltum 

Asphaltum has been exempt from duty under some, 
but not other, tariff laws. 

Although it was exempt from duty under a prior 
tariff law,^^ asphaltum is, of course, subject to duty 
under a law expressly making it dutiable. 

§ 57. - Books and Other Publications 

A particular book or other publication may or may 
not be exempt from import duty accordingly as it is or 
is not within some one of the several tariff provisions 
exempting certain books and other publications from 
duty. 

Whether a particular book or other publication 
is or is not exempt from duty on importation, de¬ 
pends on whether, in view of its nature, purpose, 
or use, it is or is not within any one of the several 
tariff provisions exempting from duty: Bibles, com¬ 
prising the books of the Old or New Testament, 
or both,-25 books or charts for the use of a state 
or public library or for educational, etc., institu¬ 
tions books devoted to original scientific re¬ 
search books printed and bound more than twen¬ 
ty years before importation books printed whol¬ 
ly or chiefly in language other than English;^^ 


9. U.S.—Littlejohn v. U. S., C.C.N. 
Y., 119 P. 483. 

10. Term- is limited to cleaned and 
prepared entrails of animals and 
does not include casing’s made of 
parchment paper.—J. B. Bernard & 
Co. V. U. S., 17 C.C.P.A. (Customs) 
398. 

11. U.S.—Wing Sing Lung v. U. S., 
Mass., 180 P. 392, 103 C.C.A. 538, 
affirming, C.C., 171 F. 906. 

12. U.S.—U. S. V. Winter, 4 Ct.Cust. 
App. 392. 

©arden seeds 

U.S.—Ross & Co. V. U. S., 9 Ct.Cust. 
App. 235. 

17 C.J. p 595 note 96 [a] (2), (3). 

13. U.S.—Brown v. U. S., 6 Ct.Cust. 
App. 415. 

14 . U.S.—^Andrews & Co. v. U. S., 8 
Ct.Cust.App. 68. 

15. U.S.—U. S. V. Strohmeyer & 

Arpe Co., 25 C.C.P.A.(Customs) 120 
—U. S. V. S. B. Penick & Co., 24 
C.C.P.A. (Customs) 436—U. S. v. 
Chili Products Corporation, 23 C, 
C.P.A. (Customs) 209—James P. 

Smith & Co. V. U. S.. 21 C.C.P.A. 
(Customs) 514—Bernard, Judae & 
Co. V.' U. S., 14 Ct.Cust.App. 323— 
Rubber Ass’n of America v. U. S., 
11 Ct.Cust.App. 46—U. S. V. Rice 
Co., 9 Ct.Cust.App. 166, certiorari 


granted U. S. v. M. Rice & Co., 41 
S.Ct. 9, 254 U.S. 623, 65 L.Bd. 444. ' 
17 C.J. p 594 note 80 [a] (1), (2), 
(6)-(9). 

16. U.S.—Tower & Sons v. U, S., 11 
Ct.Cust.App. 489. 

17. U.S.—^Kwong Yuen Shing v. U. 
S., C.C.N.T., 175 P. 317—U. S. v. 
Kwong Yuen Shing, 1 Ct.Cust.App. 
14. 

18. U.S.—In re Glaenzer, C.C.N.Y., 
67 F. 532—Baum gar ten v. Magone, 
C.C.N.Y., 41 F. 770. 

17 C.J. p 596 note 19 [a]. 

19. U.S.—Godwin v. U. S., C.C.N.Y., 
66 P. 739. 

20. U.S.—U. S. V Glaenzer, N.Y., 55 
P, 642, 5 C.C.A. 225, reversing, C.C., 
In re Stern, 49 F. 730. 

21. U.S.—dAngelo Oliva, Limited, v. 
U. S., 23 C.C.P.A. (Customs) 161— 
Mayers, Osterwald & Muhlfeld v. 
Bendler, 18 C.C.P.A. (Customs) 117. 

17 C.J. p 5^96 note 21 [a]. 

22. U.S.—U. S. V. Friedman, 21 C.C. 
P. A. (Customs) 496—Rosenfield v. 
U. S., 18 C.C.P.A.(Customs) 146— 
U. V. Tsai, 9 Ct.Cust.App. 42. 

17 C.J. p 596 note 22. 

23. U.S.—U. S. V. Trinidad Asphalt 
Co., C.C.N.Y., 77 P. 609. 

24. U.S.—Gabriel v. U. S., C.C.N.Y., 
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122 F. 896—XT. S. v. Central Wes- 
trumite Co., 1 Ct.Cust.App. 400. 

25. U.S.—U. S. V. Bobbs-Merrill Co., 

19 C.C.P.A.(Customs) 141. 

20. U.S.—U. S. V. Buffalo Society of 

Natural Sciences, 15 Ct.Cust.App. 1. 
Books for a club whose social side 
is fully as prominent as its literary 
or artistic side are not free of duty. 
—U. S. V. Vandiver, C.C.Pa., 122 F. 
740. 

Library of county law library as¬ 
sociation may be a “state library,*’ 
within the meaning of the provision 
placing on the free list books import¬ 
ed solely for the use of state and 
public libraries.—Little v. U. S., C. 
C.Vt, 104 P. 540. 

27. U.S.—In re Hempstead, C.C.Pa., 
95 P. 967, affirmed 103 P. 197, 43 
C.C.A. 178. 

17 C.J, p 597 note 33 [a]. 

28. U.S.—In re Boston Book Co., 
C.C.Mass., 50 P. 914. 

29. U.S.—U. S. V. University of Chi¬ 
cago Press, 23 C.C.P.A. (Customs) 
68—U. S. V. Kerby, 15 Ct.Cust.App. 
329, 

17 C.J. p 597 note 32. 

Printing, and not use, is the test; 
and in the case of a bilingual book, 
if the foreign and English language 
components are evenly balanced or 
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§ 57 

periodicals professional books in the actual pos¬ 
session of persons emigrating to the United 
States publications, other than advertising mat¬ 
ter, for gratuitous private circulation;^^ public doc¬ 
uments issued by foreign governments and text¬ 
books used in schools and other educational insti¬ 
tutions. 

Books and papers subject to duties see supra § 
44. 

§ 58. - Chemicals, Oils, and Paints 

Numerous tariff provisions exempting from duty cer¬ 
tain chemicals, oils, and paints have been construed and 
held applicable or inapplicable to particular articles, liq¬ 
uids, or substances. 

Any one of the numerous tariff provisions ex¬ 
empting from duty certain chemicals, oils, and paints 
is applicable to, and only to, such articles, liquids, 
or substances as come within the scope and mean¬ 
ing of its terms, as properly construed, and are not 
more specifically provided for in some other part 


or paragraph of the tariff act under consideration. 
This is true of provisions exempting from duty: 
Acids specifically named^S or, in former tariff acts, 
acids used for medicinal, chemical, or manufactur¬ 
ing purposes, not otherwise specially provided 
for;^® alizarin, and alizarin colors or dyes;^'^ anti¬ 
toxins, vaccine virus, and other serums articles 
in a crude state,and extracts of certain barks and 
woods,used in dyeing or tanning, and not spe¬ 
cially provided for; baryta, carbonate of cam¬ 
phor, synthetic coal-tar products cyanides 
drugs nonedible in a crude state, not advanced in 
value or condition by refining or other process of 
manufacture, and not specially provided for;^^ en- 
fleurage grease extract of annatto grease, 
fats, vegetable tallow, and oils (except fish oils), not 
chemically compounded, such as are commonly used 
in soap making or in wire drawing, or for stuffing 
or dressing leather, and fit only for such purpos¬ 
es lac, crude, seed, button, stick, or shell lac 
spirits lactarene;^^ oil-cake meal oils par- 


the Eng-lish language component pre¬ 
ponderates, the exemption does not 
apply, even though the chief worth 
or value to the reader is the foreign 
language component.—U. S. v. Fu- 
ruya, 15 Ct Cust.App. 331—U. S. v. 
Nelson & Sons, 15 Ct.Cust.App, 268. 
3€. XJ.S.—Albert & Charles Boni, 
Inc., V. U. S., 19 C.C.P.A.(Customs) 
22 . 

17 C.jr. p 597 note 35 [a]. 

31. Professional hooks of TTaited 
States citizen returning from abroad 
are not within the provision.—New¬ 
ton V. U. S.. 6 Ct.Cust.App. 503. 

32. TJ.S.—U. S. V. Silk Ass’n of 
America, 16 Ct.Cust.App. 666. 

17 C.J. p 597 note 36 [a]. 

33. U.S.—U. S. V. Office Francais Du 
Tourisme, 21 C.C.P.A. (Customs) 
346. 

34. U.S.—U. S. V. Tice & Lynch, 10 
Ct.Cust.App. 198--Wakem & Mc¬ 
Laughlin V. U. S., 10 Ct.Cust.App. 
24~Dutton V. U. S., 6 Ct.Cust.App. 
460. 

35. U.S.—U. S. V. ^tna Explosives 
Co., 41 S.Ct. 513, 256 U.S. 402, 65 
L.Ed. 1013, affirming .^tna Explo¬ 
sives Co. V. U. S., 9 Ct.Cust.App. 
298—U. S. V, Merck & Co., 8 Ct 
Cust.App. 141. 

36. U.S.—Schoellkopf v. U. S., C.C. 
N.T., 94 F. 640. 

17 C.J. p 591 note 23 [a], 

37. U.S.—Farbenfabriken, of Elber- 
feld Co. v. U. S., C.C.N.Y., 99 F. 
553, affirmed 102 F. 603, 42 C.C.A. 
525. 

17 C.J. p 591 note 27 [a]. 

38. U.S.—Pasteur Vaccine Co. v. U. 

S., C.C.Ill., 123 F. 846. 

17 C.J. p 591 note 29. 


39. U.S.—U. S. V. Klipstein, C.C.N. 

T., 123 P. 996. 

17 C.J. p 591 note 32 [a]. 

40. U.S.—Meyers & Co. v. U. S., 10 
Ct.Cust.App. 216. 

Removal from free list 

The present tariff law, 19 U.S.C.A. 
§ 1001 Schedule 1 par 38, imposes a 
duty on extracts used for dyeing or 
tanning. 

41. U.S.—Gabriel v. U. S., C.C.N.Y., 
121 P. 208. 

42. U.S.—-U. S. V. Sobering, N.Y., 163 
P. 246, 90 C.C.A. 192. 

43. U.S.—U. S. V. General Bakelite 
Corporation, 13 Ct.Cust.App. 607— 
Lehn & Fmk v. U. S., 12 CtCust. 
App. 359. 

17 C.J. p 592 note 43 [a]. 

44. U.S.—U. S. V. Lo Curto & Funk, 
17 C.C.P.A. (Customs) 342—U. S. 
V. Davies, Turner & Co., 16 CtCust. 
App. 50. 

45. U.S.—U. S. V. Yick Shew Tong 
Co., 25 C.C.P.A. (Customs) 255— 
Doap Leun Hong Co. v. U. S., 19 
C.C.P.A. (Customs) 313—U. S. v. 

R. Hillier's Son Co., 16 CtCust. 
App. 103—Tong & Co. v. U. S.. 15 
Ct.Cust.App. 153—^Vandegrift & Co. 
V. U. S., 13 CtCust.App. 30—Tong 
& Co. V. U. S., 12 CtCustApp. 32 
-^Rubber Ass’n of America v. U. 

S. , 11 CtCustApp. 46—Ross & 

Co. V. U. S., 9 CtCustApp. 235. 

i 17 C.J. p 592 note 49 [a], 

46. U.S.—Lueders v. U. S., C.C.N.Y., 
143 F. 918—U. S. V. Dodge? C.C. 
N.Y., 94 F. 481—Burr v. U. S., 1 
CtCustApp. 126. 

47. U.S.—Roeller-Struss Co. v. U. 
S., 12 CtCustApp. 189. 
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48. U.S.—Bush & Co. V. U. S., 11 

Ct.Cust.App. 246—U. S. v. Seward, 
9 Ct.Cust.App. IS. 

17 C.J. p 593 note 59 [a]. 

49. U.S.—U. S. V. Hurst & Co., 14 
CtCustApp. 85—Hurst & Co. v. 

U. S,, 12 Ct.Cust.Api). 83. 

50. U.S.—Consolidated Color & 

Chemical Co. v. U. S., 2 Ct.Cust. 
App. 192. 

51. U.S.—U. S. V. Brownell, C.C.N. 
Y., 159 P. 219, affirmed 166 F. 1022, 
92 C.C.A. 668. 

17 C.J. p 594 note 70 [a]. 

52 . U.S.—U. S. V. Wilfred Schade & 
Co., 16 CtCustApp. 366. 

53. Cocoanut oil 

U.S.—U. S. V. Oriental American Co., 
C.C.Or., 129 F. 249. 

17 C.J. p 594 note 82 [a] (1), (2), 
(5). 

Iclxthyol oil 

U.S.—Merck v. U. S., C.C.N.Y., 177 
P. 482—Cassett v. U. S., 2 CtCust 
App. 4 65. 

Nut oil not specially provided for 
U.S.—Hills V. U. S., C.C.N.Y., 127 
F. 970. 

Sesame oil 

U. S.—Zaloom v. U. S., C.C.N.Y., 140 
ir 31, affirmed 144 F. 1022, 74 C. 
C.A. 681. 

Oil for mechanical or manufacturing 
purposes 

U.S.—Oil Seeds Pressing Co. v. U. S., 
C.C.N.Y., 114 F. 793, affirmed 120 
F. 1022, 56 C.C.A. 685—Sheldon v. 

U. S., 2 CtCustApp. 275—Holbrook 

V. U. S., 1 Ct.Cust.App. 263, af¬ 
firmed, C.C.N.Y., 174 F. 736. 

17 C.J. p 594 note 82 [a] (7). 
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In the third act Dot adorns May with the bridal 
wreath, but the girl is in a very sad mood. All at once 
she hears the sailor sing. Dot steals away, and May, 
vividly reminded of her old love by the song, decides 
to refuse old Tackleton at the last moment, and to re¬ 
main true to Edward till the end of her life. The sailor, 
hearing her resolve, rushes in tearing off his false gray 
beard, and catches May, who at last recognizes him, in 
his arms. Meanwhile Tackleton arrives gorgeously at¬ 
tired. He brings a necklace of false pearls and in¬ 
vites May to drive with him to the wedding ceremony 
in the church at once. A whole chorus of people in¬ 
terrupt this scene; they greet him, saying they are his 
wedding guests, exciting the miser’s wrath. At last 
May, who had retired to put on her bridal attire, re¬ 
appears, but instead of taking Tackleton’s arm she 
walks up to Edward, who courteously thanks the old 
lover for the carriage standing at the door, and sud¬ 
denly disappears with May. The chorus detains the 
furious old Tackleton until the lovers are well out of 
the way. 

Meanwhile Dot has explained her behavior to John, 
and whispering her sweet secret into his ear, makes 
him the happiest man on earth. The cricket, the good 
fairy of the house, chirps sweetly, and the last scene 
shows once more a picture of faithfulness and love. 



§ 60 

ported and reimported,without advancement in 
value or improvement in condition,that, where it 
is so provided by the statute in force at the time, 
they shall be imported by or for the account o-f the 
person who exported them from the United States, 
and that there shall be a compliance with authorized 
regulations of the secretary of the treasury as to 
proof of identity and fulfillment of statutory condi¬ 
tions,'^^ or at least an authorized'^'^ waiver by the 
collector or other customs official of compliance with 
such regulations.'^^ 

The pertinent statute has been changed from time 
to time; and there are special provisions therein as 
to containers and coverings, articles exported for 
repairs, and articles subject to an internal revenue 
tax.'^^ The law in force at the date reentry is sought 
applies, and not the law at the time of exportation.^^ 

§ 61. - Importations in Bond in General 

Under statutory permission, certain articles, import¬ 
ed for a temporary use or purpose other than sale in the 
United States, may be Imported, without payment of 


25 a J. s. 

duty, under bond for their exportation within, a pre¬ 
scribed time. 

Provided the statute in question is in force at the 
time,^^ and the conditions and requirements thereof 
are satisfied, certain articles not imported for sale 
in the United States, such as models of women's 
wearing apparel imported by manufacturers for use 
solely as models in their establishments,^2 samples 
solely for use in taking orders for merchandise, 
or theatrical scenery, properties, and apparel 
brought by proprietors or managers from abroad 
for temporary exhibition,®^ may, by virtue of per- 
mi.ssion granted by statute, be imported, without 
payment of duty, under bond for their exportation 
within a prescribed time and payment of duty if 
they are not so exported. To be entitled to the priv¬ 
ileges granted by such statutes, an importer must 
bring his importation not only within the letter, but 
also within the spirit, of their provisions and 
any doubt in the construction of the statutes must 
be resolved in favor of the government.®^ Howev¬ 
er, the right to import under such statutes may not 
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pendants abroad and reimported into 
the United States as separate pearls 
under the Tariff Act of 1930. It 
was held that such pearls are dutia¬ 
ble at ten per cent under Tariff Act 
of 1930 par 1528 § 1. 19 U.S.C.A. § 
1001 par 1528, and that the collector 
erred in assessing such pearls, under 
par 1615 § 201, 19 U.S.C.A. § 1201 
par 1615, with duty equal to the 
amount of the drawback allowed on 
the exportation of the pendants. The 
proviso in par 1615 § 201, 19 U.S, 
C.A. § 1201 par 1615, is not applicable 
to the pearls in question because, 
first, the proviso applies only to such 
articles as would be free under para¬ 
graph 1615 if such proviso was not 
a part thereof, and such pearls could 
not be free of duty under such para¬ 
graph, in the absence -^of the pro¬ 
viso, because they are not articles 
"the growth, produce, or manufac¬ 
ture of the United States"; second, 
the proviso relates to articles on 
which an allowance of drawback has 
heen made, and the drawback here 
in question was allowed on the pen- 
•dants and not on the pearls here 
involved; hence such pearls are not 
articles “upon which drawback Has 
been allowed."—Chas. Adler's Sons 
V. U, S., 21 e.G.P.A.(Customs) 573. 

Inference is against a party claim¬ 
ing that imported goods are of 
American origin,—^Kidd v. Swart- 
wout, C.C.N.Y., 14 P.Cas.7,756. 

"73. U.S.—Lloyd's Subagent v. U. S., 

19 C.C.P.A,(Customs) 408. 

*74. U.S.—Buschofe v. U. S., 3 Ct. 

Cust.App. 1—Buschoff V. U. S., 1 

CtCust.App, 336. 


75. U.S.—U. S. V. Olivo. 20 C.C.P.A. 
(Customs) 12. 

76. U S.—Page & .Tones v. U. S., 26 

C.C.P.A. (Customs) 124—Maple 

Leaf Petroleum v. U. S., 25 C.C. 
P.A. (Customs) 5—Zemansky v. U. 

S., 11 Ct.Cust.App. 515. 

17 C.J. p 597 note 25 [a]. 

77. U.S.—Zemansky v. U. S., 11 Ct. 
Cust.App. 515. 

17 C.J. P 597 notes 25 [a] (4), 27. 

78. U.S,—Page & Jones v. U. S,, 26 

C.C.P.A. (Customs) 124—Maple 

Leaf Petroleum v. U, S., 25 C.C. 
P.A. (Customs) 5. 

79. Change in condition 

Differing from prior tariff acts, 
later tariff acts contemplate that ex¬ 
ported articles may be reimported 
free, even though they are changed 
in condition, provided they are not 
advanced in value or improved in 
condition.—U. S. v. Tower & Sons, 9 
Ct.Cust.App. 135—17 C.J. p 586 note 
68 [c], p 597 notes 24 [a] (1), (3), 
(5), 26. 

Containers or coverings 

(1) Under the law as it now reads, 

19 U.S.C.A. § 1201 par 1615, as 

amended June 25, 1938, the usual 
outer containers or coverings, wheth¬ 
er of domestic or foreign manufac¬ 
ture, may be reimported free of duty. 
At one time, foreign-made bags in 
which grain had been exported were 
dutiable, rather than free.—U. S. v. 
Ranlett, La., 19 S.Ct. 114, 172 U.S. 
133, 43 L.Bd. 393—^Kent v. U. S., N. 
Y., 73 F. 680, 19 C.C.A. 642, affirming, 
C.C., 68 P. 536. 

(2) Boxes‘or barrels made from 
American shooks and staves are en¬ 
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titled to free entry under the stat¬ 
ute and construction thereof.—Krae- 
mer v. U. S., 4 Ct.Cust.App. 91. 
Bepairs 

Under the statute, articles export¬ 
ed for repairs may be returned on 
payment of duty on the value of the 
repairs.—U. S. v. Coastwise Steam¬ 
ship & Barge Co., 9 Ct.Cust.App. 216 
—17 C.J. p 597 note 24 [a] ( 8 ). 

Distilled spirits withdrawn from 
bond under Rev.St. § 3330 authoriz¬ 
ing withdrawals for export without 
payment of the internal revenue tax, 
and forbidding the relanding of the 
goods in the United Stales, could not 
be reimported on payment of the 
original tax pursuant to § 2500.— 
Flagler v. Kidd, N.Y., 78 F. 341 ^ 24 
C.C.A. 123, reversing, C.C., 54 F. 367. 

80. U.S.—Bragg v. U. S., 2 Ct.Cust. 
App. 22. 

81. U.S.—^Anchor Line (Henderson 
Bros.) V. Aldridge, D.C.lN.y,, 280 F. 
870. 

82. U.S.—Glickman v. U. S., 11 Ct. 
Cust.App. 151—Louise & Co. v. U. 

S., 11 Ct.Cust.App. 41—Grab Fash¬ 
ion Co. V. Ui S., 10 Ct.Cust.App. 39 
—Bergdorf & Goodman Co. v. U. 

S., 9 Ct.Cust.App, 11—Louise & Co. 
V. U. S., 8 Ct.Cust.App. 430. 

88 . U.S.—U. S. V. Field & Co., 14 Ct. 

CustApp. 406. 

84. U.S.—Illinois Surety Co. v. U. 

S., Cal., 251 F. 823, 163 C.C.A. 657— 
U. S. V. Russell, N. Y., 84 F. 

878, 28 C.C.A. 552. 

85. U.S.—Pelz-Greenstein Co. v. U. 

S., 17 C.C.P.A.(Customs) 305. 

86. U.S.—Pelz-Greenstein Co. v. U. 

S., supra. 
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be abridged by unreasanable customs regulations.^'^ 

§ 62. - Importations in Interest of Learn¬ 

ing, Science, and Occupation 

Provisions of the successive tariff acts exempting 
from duty certain articles imported for the purpose of 
encouraging and promoting art, industry, or science, or 
of enabling a person arriving in the United States to 
pursue his trade or occupation, have been construed and 
held applicable or inapplicable in partrcular cases. 

According to the nature of the article, the purpose 
of its importation, and the meaning and scope of 
the provision in question, an article may or may 
not be exempt from duty under provisions of the 
free list relating to: Articles imported for the sole 
purpose of display at a designated exhibition im¬ 
plements, instruments, and tools of trade, occupa¬ 
tion, or employment, in the actual possession of per¬ 
sons at the time of arrival models of inventions 
and of other improvements in the arts, to be used 
exclusively as such and incapable of any other 
use;9^ patterns for machinery philosophical and 
scientific apparatus, utensils, instruments, and prep¬ 
arations, imported in good faith, for the use of 


§ 63 

any society or institution incorporated and estab¬ 
lished for certain specified purposes,^3 subject to 
treasury regulations and works of art, imported 
for religious or benevolent purposes,or otherwise 
described or designated,^^ subject to treasury regu¬ 
lations.^'^ 

§ 63. - Materials Imported for Vessels for 

Foreign Account or Trade 

Materials imported for vessels built for foreign ac¬ 
count or trade are exempt from duty if they are within 
a statute which so provides and Is in effect at the time. 

The statutes relating to the importation in bond 
or otherwise, or the withdrawal from bonded ware¬ 
houses, free from duty, of materials for vessels have 
varied from time to time; and the wording and con¬ 
struction of the statutes in force at the time, togeth¬ 
er with the nature and use of the materials in ques¬ 
tion, are determinative of the question of whether 
such materials, are exempt from duty as materials 
necessary for the construction, outfit, equipment,^^ 
repairs,^^ supplies, not including equipment, see 19 
U.S.C.A. § 1309,1 or coal and other fuel supplies, 
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37. U.S.—U. S. V. Conkey, ‘6 Ct.Cust. 

App. 487, 492. 

88. U.S.—Sesquicentennial Exhibi¬ 

tion Ass’n V. U, S., 19 C.C.P.A. (Cus¬ 
toms) 288. 

89. U.S.—U. S. V. Magnon, N.Y., 71 
F. 293, 18 C.C.A. 43, affirming, C, 
C., 66 F. 151. 

17 C.J. p 598 note 47 [a]. 

90. U.S.—U. S. V. American Brown 
Boveri Electric Corporation, 17 C. 
C.P.A.(Customs) 329. 

17 C.J. p 594 note 79, p 598 note 
45. 

91. U.S.—U. S. V. Hoe, N.T., 147 P. 
201, 77 C.C.A, 427, affirming, C.C., 
141 P. 488, certiorari denied 27 S. 
Ct. 784, 203 U.S. 595, 51 L.Ed. 333. 

92- U.S.—Robertson v. Oelschlaeg- 
er, N.Y., 11 S.Ct. 148, 137 U.S, 436, 
34 L.Ed. 744. 

17 C.J. p 598 note 37 [a]. 

93. U.S.-T-^idlitz & Son v. U. S., 12 
Ct.Cust.App. 56, 

17 C.J. p 598 note 38 [a]. 

94. U.S.—-Eimer v. U. S., C.C.N.Y., 
146 P. 144. 

95. U.S.—Prei Art Glass Co. v. U. 

S., 15 Ct.Cust.App. 132: 

17 C.J. p 598 note 41 [aj. 

96. U.S.—^Frei Art Glass Co. v. W. 

S., supra. 

17 C.J. p 598 note 42 [a]. 

Productions of American artists re¬ 
siding- temporarily abroad 
U.S.—Harper v. XJ. S., C.C.N.T., 172 
p, 289 — U. S. V. Bird, 17 C.C.P.A. 
(Customs) 72. 

Original productions 

(1) Effect has been given to 19 


U. S.C.A. § 1201 par 1807, and cor¬ 
responding provisions of prior tariff 
acts, exempting from duty original 
paintings, drawings, sketches, etch¬ 
ings, sculptures or statuary, includ¬ 
ing not more than two replicas or re¬ 
productions thereof.—U. S. v. Toledo 
Museum of Art, 25 C.C.P.A.(Customs) 
373—Howard Young Galleries v. U. 

S., 24 C.C.P.A. (Customs) 101—U. S. 

V. Roth, 22 C.C.P.A. (Customs) 293— 
Progressive Fine Arts Co. v. U. S., 
18 C.C.P.A. (Customs) 306—U. S. v. 
Lesch, 18 C.C.P.A. (Customs) 211— 

U. S. V. Royal Copenhagen Porcelain 
Inc., 17 C.C.P.A. (Customs) 464— 
Cheney Bros. v. U. S., 12 Ct.Cust. 
App. 195—^Wanamaker v. U. S., 12 Ct. 
Cust.App. 193—Baldwin Shipping Co. 

V. U. S., 12 Ct.Cust.App. 128—U. S. 

V. Bertrose Co., 11 Ct.Cust.App. 275 
—Macloughlin v, U. S., 10 Ct.Cust. 
App. 37—American Colortype Co, v. 
U. S., 9 Ct.Cust.App. 212—^Wells, 

Fargo & Co. v. U. S., 8 Ct.Cust.App. 
125. 

(2) However, a provision in the 
paragraph excluding articles of utili¬ 
ty from its operation has also been 
accorded effect.—Pitt & Scott v. U. 

S., 18 C.C.P.A.(Customs) 326—Rear¬ 
don V. U. S., 11 Ct.Cust.App. 233. 

(3> Fact that pictures from which 
paintings were copied were minia¬ 
tures and that painted copies were 
enlarged to original size would not 
bring them within classification of 
original paintings.—U. S, v. J. E. 
Bernard & Co., 17 C.C.P.A.(Customs) 
475. 

(4) The words “replicas or repro¬ 
ductions", as used in the paragraph, 
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are intended to embrace only works 
of the artist who made the original. 
—U. S. V. Twenty-Five Pictures, D. 
C.N.Y., 260 F. 851. 

Importation for exMbition 

A former provision admitting free 
of duty paintings imported for ex¬ 
hibition by an association established 
expressly and solely for the promo¬ 
tion and encouragement, of science, 
art, or industry did not apply where 
the company making an importation 
was not established solely for the 
promotion and encouragement of art, 
but was established in part as an 
advertising adjunct of a commercial 
firm of art dealers and publishers.— 
U. S. V. Boussod-Taladon Co., N.Y., 
71 P. 503, 18 C.C.A. 223, reversing, 
C.C., 66 F. 718. 

97. U.S.—McBride v. U. S., 1 Ct, 
Cust.App. 293. 

17 C.J. p 598 note 43 [a]. 

98. U.S.—Southwestern Shipbuild¬ 
ing Co. V. U. S., 13 Ct.Cust.App. 
74—Platt & Co. V. U. S., 11 CtrCust. 
App. 401—Johnson Iron Works v. 

U. S., 10 Ct.Cust.App. 268—U. S. 

V. Hannevig, 10 Ct.Cust.App. 124— 
Toledo Shipbuilding Co. v. U. S., S‘ 
Ct.Cust.App. 342—U. S. v. Harlan 
& Hollingsworth Corporation, 8 Ct. 
Cust.App. 236—U. S. V. Richard & 
Co., 8 Ct.Cust.App. 231—U. S. 
Germania Importing Co., 8 Ct.Cust. 
App. 128. 

17 C.J. p 600 note 65 [a]. 

99. U.S.—Bolinders Co. v. IT. S., 1% 
Ct.Cust.App. 69. 

1. Petroleum and fuel oil 

The provisions of the Revenue Act 
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ship’s stores, sea stores, and legitimate equipment, 
retained on board,^ of naval or other vessels of the 
United States,^ vessels registered under the laws of 
the United States,^ or vessels built in the United 
States for foreign account and ownership or for the 
purpose of being employed in foreign trade, includ¬ 
ing trade between the Atlantic and Pacific ports.^ 
Tackle, apparel, and furniture of a foreign vessel 
wrecked on our shores, and landed and sold sepa¬ 
rate from the hull, are exempt.^ 

§ 54 , - Metals and Manufactures There¬ 

of 

There are provisions in the free list relating to cer¬ 
tain metals and specified manufactures of metal; but 
they do not apply to articles not within their scope and 
meaning; and some provisions appearing in former tariff 
acts have been omitted in later laws. 


Free list provisions which are applicable to, and 
only to, such articles as come within the scope and 
meaning of their terms, as properly construed, in¬ 
clude provisions exempting from duty: Antimony 
ore cobalt and cobalt ore composition metal of 
which copper is the component material of chief 
value copper in plates, bars, etc., not manufac¬ 
tured;^® copper, regulus of hoop or band iron;i2 
medals of gold, silver, or copper, and other metal¬ 
lic articles actually bestowed as trophies or priz¬ 
es metallic mineral substances in a crude state 
minerals, crude or not advanced in value or condi¬ 
tion by refining, grinding, or other process of man¬ 
ufacture needles platinum in sheets scrap 
iron or steel, limited to secondhand, waste, or refuse 
iron or steel fit only to be remanufactured sew¬ 
ing machines and parts thereof shoe machin¬ 
ery shotgun barrels, forged, rough bored sil- 


of 1932 laying a tax on the importa¬ 
tion of crude petroleum and grant¬ 
ing exemptions, and the related pro¬ 
visions of the Tariff Act of 1930 
and the applicable treasury regula¬ 
tions, afford a comprehensive scheme 
for the regulation of the importation 
of crude petroleum and of its con¬ 
trol in the course of manufacture in 
bond into fuel oil and its delivery 
as ships’ stores to vessels, in for¬ 
eign commerce, all calculated to in¬ 
sure the devotion of the manufac¬ 
tured oil exclusively to that purpose. 
—McGoldrick v. Gulf Oil Corpora¬ 
tion, 60 S.Ct. 664, 309 U.S. 414, 84 
L.Ed. 840, affirming Gulf Oil Cor¬ 
poration V. McGoldrick, 22 N.E.2d 
480, 281 KY. 647, affirming 9 N.T.S. 
2d 544, 256 App.Div. 207, motions 
granted 25 N.B.2d 392, 282 N.Y. 612 
and 25 N.E.2d 975, 282 N.Y. 622, cer¬ 
tiorari granted McGoldrick v. Gulf 
Oil Corporation, 60 S.Ct. 260, 308 
U.S. 545, 84 KEd. 459, certiorari dis¬ 
missed 60 S.Ct. 375, 309 U.S. 2, 84 
L..Ed. 536, vacated 60 S.Ct. 512, 309 
U.S. 692, 84 L.Bd. 1034, certiorari 
denied Gulf Oil Corporation v. Mc¬ 
Goldrick. 60 S.Ct. 718, 309 U.S. 676, 
84 L.Ed. 1021, rehearing denied 60 S, 
Ct. 887, 309 U.S. 699, 84 L.Ed. 1037. 

2. U.S.—Headley Asphalt Division, 
Sinclair Refining Co. v. U. S., 24 C. 
C.P.A. (Customs) 427. 

17 C.J. p 600 notes 61 [a], 62 [a]. 

3. U.S.—U. S. V. Germania Import¬ 
ing Co., 8 Ct.Cust.App. 128. 

4. U.S.—Bolinders Co. v. U. S,, 11 
Ct.Cust.App. 69. 

5. U.S.—In re Spreckels, C.C.Cal., 
104 P. 879. 

17 C.J. p 600 note 67. 

6. U.S.—The Gertrude, D.C.Me., 10 
P.Cas.No.5,370, 3 Story 68. 

7. Pornier provisions 

(1) A provision of a former tariff 
act exempting “antimony ore, crude 


sulphite of” covered crude sulphide 
of antimony, the word “sulphite” be¬ 
ing regarded as a misprint for “sul¬ 
phide”.—McKesson v. U. S., C.C.N. 
Y., 113 P. 996. 

(2) As used in a provision of a 
later act exempting antimony ore 
and stihnite containing antimony, 
the expression “stibnite containing 
antimony” was used coextensively 
with “antimony ore;” it described 
only the natural product called an 
“ore,” and not a liquated product 
from an ore.—^Harshaw, Puller & 
Goodwin Co. v. U. S., 11 Ct.Cust. 
App. 3. 

8. U.S.—Tower & Sons v. U. S., 11 
Ct.Cust.App. 155. 

9. U.S.—U. S. V. Nassau Smelting & 
Refining Works, 17 C.C.P.A.(Cus¬ 
toms) 382. 

17 C.J. p 592 note 44. 

10. U.S.—U. S. V. Potts, Md., 5 
Cranch 284, 3 L.Ed. 102—U. S. v. 
Kid, Pa., 4 Cranch l,-2 L.Ed. 531. 

17 C.J. p 592 note 45. 

11. Copper matte is included in this 
provision, “regulus” and “matte” be¬ 
ing synonymous.—Lang v. U. S., 10 
Ct.Cust.App. 228—17 C.J. p 592 note 
46. 

12. U.S.—Badger v. Ranlett, La., 1 
S.Ct. 346, 106 U.S. 255, 27 L.Ed. 194 
—Kennedy v. Hartranft, C.C.Pa., 
9 F. 18. 

13. U.S.—U. S. V. McSorley, N.Y., 65 

F. 492, 13 C.C.A. 15—^American 

Express Co. v. U. S., 3 Ct.Cust. 
App. 490. 

14. U.S.—American Smelting & Re¬ 
fining Co. V. U. S., 16 Ct.Cust.App. 
46—American Smelting & Refining 
Co. V. U. S., 12 Ct.Cust.App. 212. 

15. U.S.—^Ishimitsu Co. v. U. S,, 12 
Ct.Cust.App. 477—^Harshaw, Pul¬ 

. 224 


ler & Goodwin Co. v. U. S., 11 Ct. 
Cust.App. 3. 

17 C.J. p 589 note 1, p 594 note 77 
[a]. , 

16. U.S.—Woodruff V. U. S., C.C.N. 
Y., 138 P. 946—U. S. v. Strauss, 6 
Ct.Cust.App. 498. 

17. U.S.—American Express Co. v. 
U. S., 10 Ct.Cust.App. 275, over¬ 
ruling Bosch Magneto Co. v. U. 
S., 7 Ct.Cust.App. 50. 

18. U.S.—Tower & Sons v. U. S.. 
11 Ct.Cust.App. 261. 

17 C.J. p 595 note 7. 

Kemoval from free list 

The subject matter of this provi¬ 
sion, although appearing in the free 
list of a former tariff law, is in the 
dutiable list of the present law, 19 
U.S.C.A. § 1001 par 301. 

19. Although capable of use for em¬ 
broidering, sewing machines and 
parts thereof are classifiable as such 
where they were primarily designed 
and constructed for sewing,—Dur- 
brow & Hearne v. U. S., 11 Ct.Cust. 
App. 446—Durbrow & Hearne Mfg. 
Co. v. U. S., 9 Ct.Cust.App. 177—Dur¬ 
brow & Hearne Mfg. Co. v. U. S., 
9 Ct.Cust.App. 148. 

20. Iiimitation to manufacturing 
machinery 

Congress, in enacting the free-Ust 
provision for shoe machinery,, could 
not have had in contemplation every 
kind of machine that had anything 
to do with a shoe, but had in mind 
machines used in a manufacturing 
operation on shoes, a shoe-stretching 
device for use in a retail store is 
not within this provision.—U. S. v. 
Laing Harrar & Chamberlin, 21 C.C. 
P.A.(Customs) 235. 

21. U.S.—U. S. V. Baldwin, C.C.N. 
Y., 125 P. 156. 
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ver sweepings sugar manufacturing machinery, 
and all other agricultural implements of any kind 
or description, not specially provided for, whether 
in whole or in parts, including repair parts and 
typewriters, v/nether in whole or in parts, includ¬ 
ing repair parts.25 

Metals and manufactures thereof subject to du¬ 
ties see supra § 34. 

§ 55 . - Ores or Metals Imported for 

Smelting or Refining 

On compliance with statutory conditions, ores or 
crude metals may be removed to a bonded smelting ware¬ 
house for smelting or refining without the payment of 
duties thereon. 

Under a statute so providing, and on compliance 
with the conditions stated therein, ores or crude 
metals may, without the payment of duties thereon, 
be removed from the vessel or other vehicle in 
which imported, or from a bonded warehouse, into 
a bonded smelting warehouse for smelting or refin¬ 
ing, subject to subsequent payment of, or exemption 
from, duties in certain specified contingencies.^^ 

§ 66. - Personal and Household Effects 

Articles claimed to be personal or household effects 

22. U.S.—Eastman Kodak Co. v. XJ. 

S., 26 C.C.P.A. (Customs) 315—U. 

S. V. Henderson, 5 Ct.Cust.App. 

62. 

23. U.S.— U. S. V. American Express 
Co., 12 Ct.Cust.App. 483—U. S. v. 

Godchaux Sugars, Inc., 11 Ct.Cust. 

App. 529. 

17 C.J. p 596 note 9 [a]. 

24. U.S.—Wilbur-Ellis Co. v. U. S., 

26 C.C.P.A. (Customs) 403—U. S. 

V. Perry, 25 C.C.P.A. (Customs) 282 
—U- S. V. Spreckels Creameries, 

Inc., 17 C.C.P.A. (Customs) 400— 

U. S. V. Lewis & Conger, 16 Ct. 

Oust.App. 91—Tower & Sons v. U. 

S., 9 Ct.Cust.App. 807—Richardson 
Co. V. U. S., 8 Ct.Cust.App. 179. 

17 C.J. p 591 note 25 Ca], 

25. U.S.—Decorated Metal Mfg, Co. 

V. U. S., 12 Ct.Cust.App. 140. 

26. U.S.—U. S. V. Consolidated Kan¬ 
sas City Smelting & Refining Co., 

8 Ct.Cust.App. 406. 

17 C.J. p 600 note 66. 

27. U.S.—U. S. V. Mattio. C.C.A.Cal., 

17 P.2d 879. 

28. U.S.—U. S. V. Mattio, supra. 

Wearing apparel 

(1) Wearing apparel must he suit¬ 
able for the season of the year im¬ 
mediately approaching the time of 
arrival, in a condition to he worn 
without further manufacture, and in 
such quantity, quality, or value as 
he is in the habit of ordinarily pro¬ 
viding himself with.—^Astor v. Mer- 

25 O.J.S.—15 


may be exempt from duty; but, to be so, they must be 
within one of the free list provisions relating thereto. 

Under a statute so declaring, wearing apparel, ar¬ 
ticles of personal adornment, toilet articles, and 
similar personal effects of persons arriving in the 
United States are exempt from duty, 27 provided 
such articles are necessary, appropriate, and intend¬ 
ed for the wear and use of such persons and are 
not intended for other persons or for sale.^S This 
provision relates only to foreigners and not to 
American citizens returning from abroad,29 unless 
the person is, in good faith, making his home abroad 
and is visiting the United States with no intention 
of remaining here.^^ 

Returning American residents. In the case of 
residents of the United States returning from 
abroad, all of their effects taken by them out of the 
United States are exempt, and in addition not more 
than one hundred dollars’ worth of articles acquired 
abroad^i by such returning residents^^ fQj- personal 
or household use or as souvenirs or curios, and not 
for sale.^^ 

Household effects. The law specially exempts 
books, libraries, usual and reasonable furniture, and 
similar household effects^^ used abroad for not less 
than one year.^s 

V. One Trunk, D. 
C.N.Y., 175 F. 1012, affirmed 192 
P. 913, 114 C.C.A. 353—Bache v. 
U. S., 4 Ct.Cust.App. 414. 

17 C.J. p 599 note 54, 

34. Professional books see supra § 
57. 

Articles included or excluded 

(1) Automobiles are not books, 
libraries, furniture, and “similar 
household effects” because not “sim¬ 
ilar” to libraries, furniture, etc.—^U. 
S. V. W. R. Grace & Co., N.Y„ 166 
P. 748, 92 C.C.A. 596, overruling Hill- 
house V. U. S., N.Y., 152 P. 163, 81 
C.C.A. 415, certiorari denied 28 S.Ct. 
568, 208 U.S. 615, 52 L.Ed. 646. 

(2) Under former statutes which 
did not contain the word “similar” 
a more liberal practice obtained, and 
it was held that a carriage which 
was used abroad by its owner and 
brought to this country for his own 
use, and not for another person, or 
for sale, was included m “household 
effects.”—Arthur v. Morgan, N.Y., 
5 S.Ct. 241, 112 U.S. 495, 28 L.Ed. 
825. 

(3) Also family carriage horses 
used as such abroad.—Sandow v. U. 

S., C.C.N.T., 84 P. 146. 

(4) Also automobiles.—Hillhouse 
V. U, S., N.Y., 152 F. 163, 81 C.C.A. 
415, reversing, C.C., 142 P. 303, and 
certiorari denied 28 S.Ct. 562, 208 U. 
S. 615, 62 L.Ed. 646. 

35. Noucoutiuuous xlsc, aggregating 
one year, is sufficient.—^Hillhouse v. 


ritt, N.Y., 4 S.Ct. 413, 111 U.S. 202, 28 
L.Ed. 401. 

(2) A person going abroad for the 
purpose of buying clothes, and not 
for other business or for pleasure, 
was held not to be within the mean¬ 
ing of this provision, as used in the 
act of 1857, although he actually 
wore the articles on his return home. 

-Simmons' Case, D.C.Mich., 22 F. 
Cas.No.12,865, Brown Adm. 128. 

29. U.S.—U. S. V. Dessin, 13 CtCust. 
App. 28. 

17 C.J. p 599 note 49. 

30. U.S.—Martin v. U. S., 1 Ct.Cust. 
App. 134. 

31. U.S.~^U. S. V. Hutchings, 7 Ct. 
Cust.App. 283. 

XixemptioxL does not embrace 

(1) An article taken abroad by a 
resident of the United States, there 
converted into something else, and 
then brought back, although it might 
cover an article which was repaired 
abroad in such manner as reason¬ 
ably to maintain the condition in 
which it was exported and to con¬ 
tinue or prolong the use for whch 
it was designed.—Cassity v. U. S., 
15 Ct.Cust.App. 369. 

(2) Moving picture films, in the 
absence of evidence that they are for 
the personal use of the returning reS' 
ident and are not to be sold or used 
for profit.—U. S. v. Kidder, 17 C.C.P. 
A.(Customs) 490. 

32. U.S.—Thompson v. U. S., 5 Ct. 
Cust.App. 341. 
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§ 67. - Property of United States 

Unless made so by a statute in force at the time, 
property of the United States Is not exempt from duty. 

While property purchased by the United States 
and imported for its use formerly was specially 
exempted from duty,^^ the omission of this provi¬ 
sion from recent tariff acts has had the effect of 
making articles for the United States subject to 
the same customs treatment as merchandise in gen¬ 
eral. 

§ 68, -Railway Cars 

The freedom of cars engaged in international trans¬ 
portation from duty is lost when they are used in domes¬ 
tic transportation. 

Ordinarily cars engaged in international transpor¬ 
tation are not dutiable, but they become dutiable by 
use in domestic transportation.^® 

§ 69. - Ships or Vessels 

Ships or vessels are not dutiable under the tariff 
laws. 

As ships or vessels are not dutiable eo nomine un¬ 
der the tariff acts, and are not properly included 
within the meaning of the terms ''articles or goods,’' 
‘'wares,” and "merchandise,” it follows that they 
are not subject to duty under the customs laws;®^ 
but the ruins of a vessel fit for nothing but junk, 
and towed into the United States for such, is im-’ 
ported merchandise.^^ 

Equipment and supplies of vessels see supra § 


63. Tonnage duties or taxes see the C.J.S. title 
Shipping § 4, also 58 C.J. p 37 note 69-p 39 note 7. 

§ 70. - Silks and Silk Goods 

The free list provisions relating to silks and silk 
goods are accorded effect when applicable; but not other¬ 
wise. 

Tariff provisions exempting from duty Gobelin 
tapestries,41 silk cocoons and silk waste,42 and silk, 
raw, in skeins reeled from the cocoon or rereeled 
but not wound, doubled, twisted, or advanced in any 
way,43 are applicable to, and only to, such articles 
as are within their terms. 

Silk and silk goods subject to duties see supra § 
43. 

§ 71. - Wood and Manufactures Thereof 

An article may be exempt because it is within one 
of the several free-list provisions dealing with wood, logs, 
and lumber; but some articles are not within any one 
of these provisions. 

In order that certain articles may be exempt 
from duty as logs, wood, or lumber, it is neces¬ 
sary and sufficient that they be within one of 
the several free-list provisions dealing therewith,44 
such as the provisions exempting from duty: 
Bamboo, rattan, reed, and other woods not spe¬ 
cially provided for, in the rough, or not further ad¬ 
vanced than cut into lengths suitable for sticks for 
umbrellas, parasols, sunshades, whips, fishing rods, 
or walking canes ;45 cork wood or cork bark un¬ 
manufactured ;4 6 firewood ;47 joss sticks ;48 logs 


U. S., N.Y., 152 F. 163, 81 C.C.A. 
415, reversing, C.C., 142 F. 303, and 
certiorari denied 28 S.Ct. 568, 208 
-U.S. 615, 52 L.Ed. 646. 

Bepairs made abroad 

An automobile should not be ex¬ 
cluded from importation free of du¬ 
ty as household effects used abroad 
naore than one year, by reason of 
having been extensively repaired 
shortly before importation. So much 
of the machine as is a new manu¬ 
facture may be assessed with duty; 
but the rest, including the cost of 
overhauling, oiling, cleaning, read¬ 
justing, and regulating, is free un¬ 
der the statute.—Hillhouse v. U. S., 
N.Y„ 152 F. 163, 81 C.C.A. 415, re¬ 
versing, C.C., 142 F. 303, and cer¬ 
tiorari denied 28 S.Ct. 568, 208 U.S. 
615, 62 L.Ed. 646. 

36. IT.S,—^U. S. V. Lutz, C.C.lSr.Y., 
26 F.Cas.No.15,644, 2 Blatchf. 383. 

17 C.J. p 599 note 58. 

37. Treas.Dec. 18213. 

It was doubted, although not de¬ 
cided, in one case, whether the Unit¬ 
ed States is required to pay duty on 
oil owned by it and imported into 
the Philippine Islands for use in 
military or naval establishments.— 


Asiatic Petroleum Co. v. U. S., 65 Ct. 
Cl. 100. 

38. U.S.—U. S. V. Duluth W. & P. R. 
Co., 7 Ct.Cust.App. 234. 

39. U.S.—The Conqueror, N.Y., 17 S. 
Ct. 510, 166 U.S., 110, 41 L.Ed. 937 
—Ex parte Fassett, N.Y., 12 S.Ct. 
295, 142 U.S. 479, 35 L.Ed. 1087— 
The International, Pa., 89 F. 484, 
32 C.C.A. 258, affirming, D.C., 83 
F. 840. 

17 C.J. p 599 note 60 [a], [b]. 

Poreigu-built steam tugboat, used 
in towing ships, is not subject to 
customs duties unless statute other¬ 
wise expressly provides.—U. S. v. 
Porto Rico Coal Co., 17 C.C.P.A.( Cus¬ 
toms) 288. 

Estoppel 

Owner was held not estopped from 
claiming that foreign-built steam 
tugboat was not dutiable, although 
its entry may have been voluntary. 
—U. S. V. Porto Rico Coal Co., su¬ 
pra. 

40. U.S.—^Hitner Sons Co. v. U. S., 
13 Ct.Cust.App. 216. 

41. Only tapestries made by Gobelin 

factories in Prance, and not imita¬ 
tions thereof, are permitted free en¬ 
try.—^M. H. Rogers, Inc., v. U. S., 21 
C.C.P.A.(Customs) 560. • | 
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42. U.S.—Fawcett v. U. S., N.Y., 164 
P. 1003, 83 C.C.A. 197, affirming, C. 
C., 146 P. 83—Smillie & Co. v. U. 

5., 11 Ct.Cust.App. 199. 

43. U.S.—U. S. V. Klotz, C.C.N.Y., 
133 P. 808, affirmed 139 P. 606, 71 
C.C.A. 590. 

44. U.S.—F. W. Myers & Co. v. U. 

5., 16 Ct.Cust.App. 171—U. S. V. 
Tower & Sons, 13 Ct.Cust.App. 214 
—U. S. V. Gallagher Ascher, 12 
Ct.Cust.App. 472—U. S. V. Roches¬ 
ter Last Works, 11 Ct.Cust.App. 
457—Mitchell Co. v. U. S., 10 Ct. 
Cust.App. 104. 

17 C.J. p 694 note 73 [a], p 596 note 
16 [a]. 

45. U.S.—Peabody &. Co. v. U. S., 10 
Ct.Cust.App. 220—Bush & Co.’ v. 
U. S., 10 Ct.Cust.App. 161. 

17 C.J. p 591 note 35 [a], p 596 note 
16 [a] (11), (13), 

46. U.S.—King v. Smith, C.C.IST.J., 
14 F.Cas.No.7,806—U. S. v. Johns- 
Manville Co., 5 Ct.Cust.App. 404. 

47. U.S.—U. S. v. Saunders, 6 Ct. 
CustApp. 102. 

48. U.S.—Da Rocha v. U. S., 26 C.C. 
P.A. (Customs) 78. 

17 C.J. p 593 note 67 [a]. 
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and round, unmanufactured timber,^9 sawed lum¬ 
ber and timber, not further manufactured than 
planed, tongued, and grooved shingles 
spunk ;52 staves and wood pulp,^^ mechanically 
ground wood pulp,55 and pulp woods.56 

Wood and manufactures thereof subject to du¬ 
ties see supra § 35. 

§ 72. - Wool 

Former tariff exemptions of wool were accorded effect 
when they were applicable. 

In cases wherein they were applicable, effect was 
given to former tariff provisions exempting from 
duty wool or hair of the sheep, camel, and other 
like animals, 57 wools and hair on the skins of such 
animals,58 and wool wastes.5S However, where an 
article was within an exemption of noils in the 
Tariff Act of 1913, but was also within a dutiable 
provision of the Emergency Tariff Act of 1921, the 
latter act controlled the classification of the arti- 
cle.5^ 

Wool and manufactures thereof subject to duties 
see supra § 42. 


§ 73. - Miscellaneous Articles 

There are numerous free-list provisions, any one of 
which will be given effect when applicable; but not 
otherwise. 

In addition to the provisions considered above in 
§§ 54-72, there are other free-list provisions; and 
each one of these provisions is applicable to, and 
only to, such articles as are within its terms. This 
is true of provisions exempting from duty: Agates 
unmanufactured albumen not specially provided 
for;62 altars, pulpits, communion tables, baptismal 
fonts, shrines, or parts thereof, imported in good 
faith for presentation to a religious corporation or 
association;53 arrowroot in its natural state and not 
manufactured artificial abrasives, crude ;55 birds, 
stuffed, not suitable for millinery ornaments 
bolting cloth catgut and worm gut;^^ corun¬ 
dum cotton, and cotton waste furs, and fur 
skins, undressed grasses and fibers hair of 
animals,-73 harness, saddles, and saddlery in sets 
or parts ;74 hides ;75 horns and parts of horns, un¬ 
manufactured, and horn strips and tips;7'5 India 
rubber, crude, and scrap or refuse India rubber, fit 


49. U.S.—Perfection Pile-Preserving 
Co. V. U. S., C.C.Wash., 147 F. 922 
—Lueders v. U. S., C.C.N.Y., 131 
P. 655. 

17 C.J. p 594 note 72 [a]. 

50 . U.S.—U. S. V. C. S. Emery & Co., 
18 C.C.P.A.(Customs) 208--U. S. v. 
Mitsui & Co., 17 C.C.P.A.(Customs) 
g 7 —u. g. V. Hoyt, Shepston & 
Sciaroni, 16 Ct.Cust.App. 502—Carr 
V. U. S., 11 Ct.Cust.App. 35—U. S. 
V. Myers, 5 Ct.Cust.App. 541. 

51. Wooden sliingfles 

(1) A former tariff provision ex¬ 
empting shingles was deemed to bo 
limited to wooden shingles and not 
to extend to other articles, such as 
asbestos shingles, which can be usr d 
for a roof covering.—Hampton, Jr., 
& Co. V. U. S., 12 OtCu-'t.App. 490. 
5S2. 

(2) The Tariff Act of 1930 § 1201 
Schedule 16 par 1760 expressly ex¬ 
empts shingles of wood. 

52. U.S.—Da Hocha v. U. S., 26 C.C. 
P.A. (Customs) 78. 

53. U.S.—^Anderson & Co. v. U. S., 
11 Ct.Cust.App. 107. 

54. U.S.—U. S. V. Castle, 5 Ct.Cust, 
App. 366. 

17 C.J. P 596 note 17 [a] (4), (5). 

55. U.S.—Beaver Co. v. XJ. S., 10 Ct. 
CustApp. 22. 

56. U.S.—U. S. V. Pierce, Vt, 147 F. 
199, 77 C.C.A. 425, affirming, C.C., 
14o’ F. 962. 

57. U.S.—^U. S. V. Tattersfield Co., 
11 Ct.Cust.App. 492. 


58. U.S.—U. S. V. Davies Co., 11 Ct. r 
Cust.App. 392. 

59. U.S.—Central Vermont Ry. v. U. 
S., 10 Ct.Cust.App. 31. 

60. U.S.—U. S. V. Rice & Fielding, 
13 Ct.Cust.App. 149. 

61. U.S.—Hahn v. U. S., N.T., 100 
F. 635, 40 C.C.A. 622, reversing, C. 
a, 91 P. 755. 

62. U.S.—Merchants’ Despatch 

Transp. Co. v. U. S., C.C.N.T., 121 
F. 443—U. S. V. Kuyper, 6 Ct.Cust. 
App. 142. 

63. U.S.—Daprato Statuary Co. v. 

U. S., 26 C.C.P.A. (Customs) 173— 
Stone & Downer Co. v. U. S., 21 
C.C.P.A. (Customs) 440—Daprato 

Statuary Co. v. U. S., 16 Ct.Cust. 
App. 233—Hogue V, U. S., 13 Ct. 
Cust.App. 587. 

Provision is limited to the arti¬ 
cles enumerated therein and parts 
thereof. It does not extend to all ar¬ 
ticles used solely for religious pur¬ 
poses.—St. Alban’s Episcopal Church 
V. 'U. S., 22 C.C.P.A.(Customs) 366. 

64. U.S.—Leaycraft v. U. S., N.Y., 
130 F. 106, 64 C.C.A. 440, affirming, 
C.C., 124 F. 999. 

65. U.S.—Larzelere & Co. v. U. S., 8 
Ct.Cust.App. 64. 

17 C.J. p 591 note 33 [a]. 

66. U.S.—Morimura v. U. S., C.C. 
K.Y., 141 F. 383. 

67. U.S.—In re Van Blankensteyn, 
N.Y., 56 F. 474, 5 C.C.A. 579, af¬ 
firming, C.C., 49 F. 220. 

68. U.S.—Davies v- U. S., C.C.N.Y., 
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115 F. 232—U. S. V. American Ex¬ 
press Co., 6 Ct.Cust.App. 36. 

69- U.S.—Larzelere & Co. v. U. S., ' 

8 Ct.Cust.App. 64. 

7a U.S.—Wood V. U. S., C.C.Mass., 
160 F. 990—U. S. V. Salomon, 1 
Ct.Cust.App. 246. 

17 C.J. p 592 note 48 [a]. 

71. U.S.—U. S. V. Bennet, N.Y., 66 

F. 299, 13 C.C.A. 446. 

17 C.J. p 593 note 55 [a], p 595 note 
98 [a] (4). 

72- U.S.—^American Push Broom & 
Brush Co. V. U. S., 25 C.C.P.A. 
(Customs) 248—Cone & Co. v. U. 
S.. 14 Ct.Cust.App. 133—U. S. v. 
Bernard, Judae & Co., 13 Ct.Cust. 
App. 444—U. S. V. Bayersdorfer & 
Co., 12 Ct.Cust.App. 377—Bernard, 
Judae & Co. v. U. S., 12 Ct.Cust. 
App. 280. 

17 C.J. p 593 note 58 [a]. 

78. U.S.—U. S. V. Fearon Daniel 
Co., 5 Ct.Cust.App. 500. 

74. ' U.S.—Mikado Goldfish & Sup¬ 
ply Co. V. U. S., 18 C.C.P.A. (Cus¬ 
toms) 349—U. S. V. Schneider 
Bros. & Co., 15 Ct.Cust.App. 16—■ 
Wyman v. U. S., 13 Ct.Cust.App. 
241. 

75. U.S.—U. S. V. Schmoll, C.C.N.Y., 
154 F. 734, affirmed 157 F. 1005, 85 
C.C.A. 679, certiorari denied 28 S. 
Ct. 758, 209 U.S. 548, 52 L.Ed. 920. 

17 C.J. p 593 note 61 [a], 

76. U.S.—Borgfeldt v. Erhardt, C.C. 
N.Y., 41 F. 102—U. S. V. Yuen, 11 
Ct.Cust.App. 479—U. S. v. Brandt, 
11 Ct.Cust.App. 270. 
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only for remanufacture ivory sawed or cut into 
logs;'^^ junk, old;^^ jute unmanufactured,^^ and 
woven fabrics of single jute yarns leather cut 
into forms suitable for conversion into manufac¬ 
tured articles,shoe leather,shoes made wholly 
or in chief value of leather,and leather not spe¬ 
cially provided for manure, and all substances 
used for manure^^ or chiefly for fertilizers;^'^ min¬ 
ers’, glaziers’, and engravers’ diamonds not set,^^ 
and bort;^^ moss or seaweeds, crude or manufac¬ 
tured paper stock, crude, including rags, clip¬ 
pings, waste bagging, and other waste used chiefly 
for paper making quills rags;^^ shells not 
sawed, cut, polished, or otherwise manufactured or 
advanced in value from the natural state,*94 skins 
of all kinds, raw,^^ except sheepskins with the wool 
on;^® standard newsprint paperstraw braids, 
etc, tamarinds tankage;^ tapioca;^ waste 
bagging;^ wax, vegetable or mineral,^ and disks of 


soft wax, commonly known as master records, or 
metal matrices obtained therefrom, for use in the 
manufacture of sound records for export purpos¬ 
es.^ 

§ 74. Reciprocity Provisions 

Particular articles may be within the scope of 
reciprocity provisions in effect at the time. 

Consideration has been given above to the gen¬ 
eral construction to be accorded treaties or recipro¬ 
cal trade agreements, in so far as they affect the 
admission of imports free or subject to duty, sec 
supra §§ 17, 18, and statutes imposing countervail¬ 
ing, see supra § 9, or retaliatory, see supra § 10, 
duties. In reference to particular articles it is held 
that avocados, alligator pears, or avocado pears im¬ 
ported from Cuba are admissible free of duty under 
a pertinent reciprocity treaty and a statute enacted 
to carry it into effect.® Under a former tariff pro- 


77. r.S.—Weber v. XJ. S., 24 C.C.P. 
A.(Customs) 349. 

17 C.J. p 593 note 65 [a]. 

78. -U.S.—Arbib v. U. S., C.C.N.Y., 
86 F. 121. 

7». US.—U. S. V. Katzenstein & 
Keene, 16 Ct.Cust.App. 93—U. S. 
V. McBlaine & Co., 15 Ct.Cust.App. 
383—Harley Co. v. U. S., 14 Ct. 
Cust.App. 112, 

80. U.S.—Salomon v. U. S., 2 Ct, 
Cust.App. 431. 

81- U.S.—Simiansky & Co, v. U. S., 

9 Ct.Cust.App. 288. 

82. U.S.—A. H. Ringk & Co. v. U. 
S., 16 Ct.Cust.App. 132—U. S. V. 
State Forwarding & Shipping Co., 
14 Ct.Cust.App. 153. 

83. U.S.—U.S. V. Downing, 16 Ct. 
Cust.App. 556, 

84. U.S.—U. S. V. Parry, 15 Ct.Cust. 
App. 18-0—U. S. v. Parry, 14 Ct. 
Cust.App. 172—Chin & Co. v. U. 
S., 11 Ct.Cust.App. 124. 

85. U.S.—U. S. V. Bosca, Reed, Mac¬ 
Kinnon Co., 24 C.C.P.A. (Customs) ' 
364—U. S. V. Tausig & Pilcer, 18 
C.C.P.A. (Customs) 421—U. S. v, 
Hudson Forwarding & Shipping 
Co., 14 Ct.Cust.App. 188—Keshis- 
hian & Co. v. U. S., 11 Ct.Cust.App. 
177. 

17 C.J. p 594 note 71. 

86. U.S.—Kuhie & Co. v. U. S., 12 
Ct.Cust.App, 468—Farrell & Co. v. 
U. S., 12 Gt.Cust.App. 278—Thur- 
low Co. V. U. S., 12 Ct.Cust.App. 
275. 

17 C.J, p 594 note 74 [a]. 

87. U.S.—Bangor & A. R. Co. v. U, 
S., 20 C.C.P.A. (Customs) 96—Wil- 
bur-Ellis Co. v. U. S., 18 C.C.P.A. 
(Customs) 472, certiorari denied 
52 S.Ct. 14, 284 U.S. 623, 76 L.Ed. 


531—U. S. V. Wakem & McLaugh¬ 
lin, 13 Ct Cust.App. 37. 

88. U.S.—Sullivan Mach. Co. v. U. 
S., C.C.N.Y., 168 P. 561. 

17 C.J. p 580 note 31 [a] (7). 

89. U.S.—U. S. V. American Express 
Co., C.C.N.T., 140 P. 967—U. S. v. 
Fifteen Drilled Diamonds, D.C. 
Conn., 127 P. 753. 

90. U.S.—Togasaki Co. v. U. S., 12 
Ct.Cust.App. 463. 

17 C.J. p 594 note SO [a] (3)~(5). 

91. U.S.—In re Downing, C.C.Mass., 
139 P. 590—Eastman Kodak Co. v. 
U. S., 26 C.C.P A. (Customs) 315— 
U. S. V. Belgam Corporation, 22 C. 
C.P. A. (Customs) 40-2—Hawley & 
Letzerich v. U. S., 19 C.C.P.A.(Cus¬ 
toms) 47—Keller Co. v. U. S., 13 
Ct.Cust.App. 428—U. S. v. Downing 
Co., 9 Ct.Cust.App. 84. 

That chief use of rags is for pa¬ 
per making does not require classifi¬ 
cation as paper stock of rags belong¬ 
ing to class of rags not so chiefly 
used.—U. S. v. McBlaine & Co., 15 
Ct.Cust App. 383. 

92. U.S.—U. S. V. Stearns, C.C.N.Y., 
75 P. 833, affirmed 79 P. 953, 25 C. 
C.A. 256—Goodman v. U. S., 2 Ct. 
Cust.App. 112, rehearing denied 2 
Ct.Cust.App. 290, certiorari denied 
32 S.Ct. 834, 225 U.S. 699, 56 L.Ed. 
1263. 

93. U.S.—^U. S. V, Downing Co., 9 
Ct.Cust.App. 84. 

17 C.J. p 595 note 90. 

94. U.S.—Schoenemann v, U. S., 
Pa., 119 P. 584, 56 C.C.A. 104, re¬ 
versing, C.C., 115 F. 842. 

17 C.J. p 595 note 99 [a]. 

95. U.S.—Malone v. U. S., 13 Ct. 
Cust.App. 1—^U. S. V. Myers & 
Co., 11 Ct.Cust.App. 409. 

17 C.J. p 595 note 5 [a]. 
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96. U.S,—Goat & Sheepskin Import 
Co. V. U. S., N.y., 27 S.Ct. 034, 206 
U S. 194, 51 L.Ed. 1022, reversing 
145 F. 1022, 74 C.C.A. 82. 

17 C.J. p 595 note 98 fa] (l)--(3). 

97. U.S.—U. S. V. Whelan, 22 C.C. 
P.A.(Customs) 426—U. S. v. James 
P. Heffernan Paper Co., 17 C.C.I\ 
A. (Customs) 61. 

former provision 

Paper unsuitable for covers or 
bindings and mainly used for jirinl- 
ing handbills, dodgers, election bal¬ 
lots, posters, and supplements to 
newspapers, particularly baseball ed¬ 
itions, was properly classified as 
printing paper suitable for the print¬ 
ing of books and newspapers, but 
not for covers or bindings, under a 
free-list paragraph of a former tar- 
ilf law.—U. S. V. Lesh Paper Co., 11 
Ct.Cust.App. 523. 

98. U.S.—U. S. V. Bacharach. N.Y., 

92 P. 990, 35 C.C.A. 139—Wor¬ 

thington V. U. S., C.C.N.Y., 86 P. 
118. 

17 C.J. p 595 note 8 [a]. 

99. U.S.—U. S. V. Duncan, 2 Ct. 
Cust.App. 380. 

1 . U.S.—Swift & Co. V. U. S., 24 C. 
C.P.A. (Customs) 420. 

2. U.S.—Chew King Lung v. Wise, 
Cal., 20 S.Ct. 320, 176 U.S. 156, 44 
L.Ed. 412, reversing 83 F. 162, 27 
C.C.A. 494—In re Townsend, Cal., 
56 P. 222, 5 C.C.A. 488. 

3. U.S.—Ash V. U. S., 16 Ct.Cust. 
App. 225. 

4. U.S.—U, S. V. Charles Morning- 
star & Co., N.Y., 168 F. 541, 94 
C.C.A. 123. 

5. U.S.—Columbia Phonograph Co. 
V. U. S., 24 C.C.P.A.(Customs) 123. 

6 . U.S. — Florida Avocado Growers' 
Exchange v. U. S., C.C.P.A., 71 F- 
2d 309. 
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vision admitting wheat and products thereof free, 
but levying a duty on them when imported from a 
jurisdiction which imposed a duty on wheat, wheat 
flour, or semolina imported from the United States, 
wheat was dutiable when imported from a jurisdic¬ 
tion which admitted free wheat, but levied duty on 
wheat hour or semolina, imported from the United 
States.7 

§75. Evidence as to Classification 

There are certain presumptions affecting questions of 


§ 75 

classification, such as one that the collector's classifica¬ 
tion is correct and another that the commercial and 
common meanings of a tariff term are identical. A 
Protestant has the burden of showing, by a preponderance 
of the evidence, the incorrectness of the classification 
made and the correctness of the one claimed. Competent 
and relevant evidence should be admitted and accorded 
Its proper weight on a question of classification. 

Some,^ hut not other,^ evidence is admissible on 
questions of classification in customs cases; and, 
with the proper weight accorded to particular items 
of evidence,^® the evidence in a particular case may 
be sufficienUi or insufficient^^ to establish a certain 


7. U.S.—Balfour. Guthrie & Co. v. 

U. S., 11 Ct.Cust.App. 266. 

8. U.S.—Ralph O. Coxhead Corpora¬ 
tion V. U. S., 22 C.C.P.A. (Customs) 
96—U. S V. N. Erlang’er, Blum'gart 
& Co., 16 Ct.Cust.App. 437—U. S. 

V. Merck «& Co., 8 Ct.Cust.App. 171. 

9. U.S —U. S. V. Great Pacific Co., 
23 C.C.P. A. (Customs) 319. 

Testimony having no probative force 
U S.—Rentner v. U. S., 15 Ct.Cust. 
App. 147. 

Evidence without relevancy to issue 
of classification 

US.—-U. S. V. Mills & Gibb, 8 Ct. 
Cust.App. 422. 

Exhibits not material to issue 

U. S.—Swedish Venetian Blinds Co. 
V. U. S., 24 C.C.P.A. (Customs) 20. 

Beports 

(1) It is not error to refuse to 
admit in evidence a report of the 
tariff commission.—U. S. v. S. Leon 
& Co., 20 C.C.P.A. (Customs) 49, cer¬ 
tiorari denied S i.eon & Co. v. U. 

S., 53 S.Ct. S3, 287 US. 628, 77 L.Ed. 
545—U. S. V. Fox River Butter Co., 
20 C.C.P.A. (Custoni.s) 38, certiorari 
denied F(>.x River Butter Co. v. U. 

S., 53 S.Ct. 83, 287 U.S. 628, 77 L.Ed. 
545. 

(•2) A report of an appraiser is 
not evidence unless relevant.—U. S. 

V. Cabrera Bros., 1.3 Ct.Cust.App. 82. 

(3) The report of the appraiser, 
made to the collector after liquida¬ 
tion, that the merchandise in ques¬ 
tion is commercially known as jew¬ 
elry, is not evidence, the classifica¬ 
tion having been made prior to the 
receipt of such report on the report 
which the appraiser had already 
made to the collector.—U. S. v. Man- 
del Bros., 10 Ct.Cust.App. 44. 

(4) Although Tariff Act of 1922, § 
518, 19 U.S.C.A. § 405, provided that 
the trial court shall have power to 
order an analysis of imported mer¬ 
chandise and reports thereon by lab¬ 
oratories or bureaus of the United 
Slates, nevertheless, in view of the 
decisions holding that, in order to 
determine the component material 
of chief value of an imported article, 
the value of the materials “shall be 
ascertained at the time when they 
are put in such condition that noth¬ 


ing remains to be done to them ex¬ 
cept putting them together," and in 
view of the meaning of the term 
“analysis," congress did not intend 
to make the report of a government 
analyst, which would be incompet¬ 
ent and inadmissible if objected to, 
competent evidence of the component 
material of chief value of the im¬ 
ported merchandise.—U. S. v. F. W. 
Woolworth Co., 22 C.C.P.A. (Cus¬ 
toms) 134. 

10 . U.S.—Hampton, Jr., & Co. v. U. 

S., 12 Ct.Cust.App. 490, 582. 

In connection with other evidence 

(1) When a witness has seen the 
articles and knew of their method 
of construction, photographs of the 
same are admissible and are to be 
given such weight as they are enti¬ 
tled to, in connection with the other 
testimony, as to the character of 
such articles.—U. S. v. Ehrich, 22 
C.C.P.A, (Customs) 1. 

(2) While the language employed 
in instructions for playing a game is 
not conclusive on the question of 
whether the game is chiefly used for 
the amusement of children, it is a 
circumstance to be considered in 
connection with the other facts in 
the case.—U. S. v. Halle Bros. Co., 
20 C.C.P.A. (Customs) 219. 

Admissions against interest 

In the trial of protests claiming 
merchandise not to be fish oil, in¬ 
voice and entry descriptions of it 
as such are entitled to substantial 
evidential weight as being admis¬ 
sions against interest.—U. S. v. 
Rockhill & Vietor, 10 Ct.Cust.App. 
112 . 

Recitals in papers of case, al¬ 
though they may be taken as evi¬ 
dence m the absence of any other, 
do not estop the importer from 
showing the facts to the contrary, 
particularly where he satisfactorily 
explains the discrepancy.—Johnson 
Iron Works v. U. S., 10 Ct.Cust.App. 
268. 

Hearsay evidence admitted without 
objection or restriction, such as a 
catalog referring to the character of 
paintings and the identity of the 
artists who painted them, is to he 
considered and given its natural pro¬ 
bative effect, as if it were in law 
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admissible. The catalog may tend to 
corroborate the testimony of wit¬ 
nesses that the pictures in question 
are original paintings,—U. S. v. To¬ 
ledo Museum of Art, 25 C.C.P.A. 
(Customs) 373. 

Lack of experience of witness 

The fact that two of the witness¬ 
es for importer had never had ex¬ 
perience in dealing in^ or handling 
rugs is of no material consequence 
in so far as that fact concerns the 
weight to be given to their testi¬ 
mony respecting embroidery itself. 
—Michaelian & Kohlberg v. U. S., 22 
C.C.P.A. (Customs) 551. 

11. U.S.—Scharf Bros. Co. v. U. S.. 

25 C.C.P.A. (Customs) 32—U. S. v. 
Rohner, Gehrig & Co., 20 C.C.P.A. 
(Customs) 90—U. S. v. Edw. Jef¬ 
ferson, Inc., 19 C.C.P.A.(Customs) 
159—U. S. V. Marshall Field & 
Co., 18 C.C.P.A. (Customs) 469— 
Lament, Corliss & Co. v. U. S., 18 
C.C.P.A. (Customs) 431, certiorari 
denied 52 S.Ct. 10, 284 U.S. 622, 76 
L.Ed. 531—U. S. V. M. H. Rogers, 
Inc., 18 C.C.P.A. (Customs) 271— 
U. S. V. Marshall Field & Co., 18 
C.C.P.A. (Customs) 228-17. S. v. N. 
S. Meyer, Inc., 18 C.C.P.A. (Cus¬ 
toms) 201—U. S. V. Galef, 18 C.C. 
P. A. (Customs) 180—Hecht Pearl 
Co. V. U. S., IS C.C.P.A. (Customs) 
171—U. S. V. Morganite Brush Co., 
IS C.C.P.A.(Customs) 90—U. S. v. 
International Forwarding Co., 18 
C.C.P A. (Customs) 60—Lament, 
Corliss & Co. V. U. S., 16 Ct.Cust. 
App. 488, certiorari denied 52 S. 
Ct. 10, 284 U.S. 622, 76 L.Ed. 531 
and followed in Strohmeyer & 
Arpe Co. v. U. S., 16 Ct.Cust.App. 
498—Scharf Bros. v. U. S., 16 Ct. 
Cust.App. 347—U. S. V. Nelson & 
Sons, 15 Ct.Cust.App. 268—Birn & 
Wachenheim v. U. S., 15 Ct.Cust. 
App. 244—U. S. V. Bernard, Judae 
& Co., 15 Ct.Cust.App. 172—Rent¬ 
ner V. U. S., 15 Ct.Cust.App. 147— 
Wallau, Inc. v. U. S., 15 Ct.Cust. 
App. 130—U. S. V. Duluth Co., 13 
Ct.Cust.App. 616—Morse Bros. v. 

U. S., 13 Ct.Cust.App. 553—U. S. 

V. Dunhill, 13 Ct.Cust.App. 310— 
U. S. y. Downing Co., 9 Ct.Cust. 
App. 84—Koons, Wilson & Co. v. 
U. S., 8 Ct.Cust.App. 333. 

1 12. . U.S.—U. S. V, Tick Shew Tong 
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fact or to sustain a particular finding or classifica¬ 
tion. 

A sample of the imported merchandise may be 
considered as evidence and often it is a very 
potent witness but^ in view of the testimony con¬ 
cerning a sample in a particular case, it may be im¬ 
proper to hold that the sample overcomes the weight 
of oral testimony and it may not be error under 
the circumstances to decline to receive in evidence 
a certain exhibit claimed to be an official sample in 
a previously decided case.^® 

The only purpose to be served by evidence of the 
common meaning of a term used in a tariff law is 
its use by the court as an aid in determining the 
common meaning of the statutory term.^^ Such 
evidence is not binding or conclusive on the court 
and the court may either exclude it in the first in¬ 
stanced^ or it may receive it^^ and subsequently con¬ 
sidered oj. rejectee it. Usually such evidence is 
quite helpful and, where it consists of uncon- 


tradicted testimony of competent witnesses, it is en¬ 
titled to great weight.^'d 

Evidence of commercial designation is admissi- 
bie25 within proper limits.es Such evidence is in¬ 
admissible when it is irrelevant and it is rele¬ 
vant only when there is a claim of difference be¬ 
tween the commercial and common meanings of the 
term in question.^S It is not admissible where it 
is immaterial under the statute in question whether 
a term used therein has a commercial meaning dif¬ 
ferent from its common meaning, as where, in con¬ 
nection with the term, the statute uses language 
sufficiently broad to include all articles known by 
the term, whether commonly or commerciallyA9 
though sometimes held sufficient,^^ frequently evi¬ 
dence is held insufficient,2d establish commercial 
designation different from common meaning. 

Presumptions, It will be presumed that a classi¬ 
fication of imported articles by the collector is cor- 
rect^^ and that the articles are of such character 


Co., 25 C.C.P. A. (Customs) 255— 
Semon Bache & Co. v. U. S., 25 C. 
C.P.A.(Customs) 239—U. S. v. Ob- 
erlaender, 25 C.C.P A. (Customs) 
24—Laurence v. U. S., 20 C.C.P.A. 
(Customs) 201— V. S. v. Rice-Stix 
Dry Goods Co., 19 C.C.P.A. (Cus¬ 
toms) 232—O. O. Friedlaender Co. 
V. TJ. S., 19 C.C.P.A. (Customs) 198 
—Hawley & Letzerich v. U. S., 19 
C.CP.A. (Customs) 47—U. S. v. 
Marshall Field & Co., 18 C.C.P.A. 
(Customs) 403—TJ. S. v. H. Zuck- 
erman Shoe Mfg. Co, 18 C.C.P.A. 
(Customs) 248—TJ. S. v. Prank P. 
Bow Co., 18 C.C.P.A.(Customs) 53 
—Conover v. TJ. S., 17 C.C.P.A. 
(Customs) 324—American Smelt¬ 
ing & Refining Co. v. TJ. S., 16 Ct. 
•Cust.App. 46—^Pacific Guano & Fer¬ 
tilizer Co. V. TJ. S., 15 Ct.Cust.App. 
218—TJ. S. V. Brown & Co., 9 Ct. 
Cust.App. 45—Tideman & Sons v. 
U. S., 8 Ct.Cust.App. 134. 

Evidence held itLSujficient to 

(1) Support protest against clas¬ 
sification.—=Vantine & Co. V. TJ. S., 
9 Ct.Cust.App. 291. 

(2) Require change in classifica¬ 
tion.—TJ. S. V. Henry L. Exstein Co., 
16 CtCustApp. 328. 

(3) Overcome finding.—TJ. S. v. 
Rice Co. 9 Ct.Cust.App. 165, certiora¬ 
ri granted TJ. S. v. M. Rice & Co., 
41 S.Ct. 9, 254 U.S. 623, 65 L.Ed. 444. 

13. U.S.—Michaelian & Kohlberg v. 
U. S., 22 C.C.P.A.(Customs) 551— 
Marshall Field & Co. v. U. S., 20 
C.C.P.A, (Customs) 225. 

Xabel on sample is properly con¬ 
sidered as evidence of use of article 
as regards tariff classification.—U. 
S. V. International Forwarding Co., 
IS C.C.P.A.(Customs) 27. 

14. U.S.—Marshall Field & Co. v. 


U. S., 20 C.C.P.A. (Customs) 225— 
U. S. V. Halle Bros. Co., 20 C.C.P. 
A. (Customs) 219—U. S. v. Frankel 
Importing Co., 18 C.C.P.A. (Cus¬ 
toms) 188—U. S. V. Bernard, Judae 
& Co., 18 C.C.P.A.(Customs) 68. 

15. U.S.—Michaelian & Kohlberg v. 

U. S., 22 C.C.P.A. (Customs) 551. 

16. U.S.— C. J. Tower & Sons v. U. 

S., 25 C.C.P.A. (Customs) 408. 

17. U.S.—U. S. V. North American 
Mercantile Co., 17 C.C.P.A. (Cus¬ 
toms) 378. 

18. U.S.—U. S. V. J. J. Gavin & Co., 
23 C.C.P.A. (Customs) 288—U. S. 

V. Marshall Field & Co., 19 C.C.P. 
A. (Customs) 331. 

19‘. U.S.—U. S. V. H. • A. Caesar Sc 
Co., 18 C.C.P.A. (Customs) 106. 

20. U.S.—U. S, V. Basket Importing 
Co., 15 Ct.Cust.App. 161. 

21. U.S.—U. S. V. Marshall Field & 
Co., 19 C.C.P.A.(Customs) 331. 

22. U.S,—U. S. V. Basket Importing 
Co., 15 Ct.Cust.App. 161. 

23. U.S.—U, S. V. J. J. Gavin & Co., 
23 C.C.P.A. (Customs) 288. 

24. U.S.—U. S. V. Scruggs-Vander- 
voort-Barney Dry Goods Co., 18 
C.C.P.A. (Customs) 279. 

25. U.S.—U. S. V. Tausig & Pilcer, 
18 C.C.P.A. (Customs) 421—Ameri¬ 
can Express Co. v. U. S., 10 Ct. 
CustApp. 275, overruling Bosch 
Magneto Co. v. U. S., 7 CtCust, 
App. 50. 

26. U.S.—U. S. V. Sheepshearers 
Merchandise & Commission Co., 20 
C.C.P.A. (Customs) 327. 

27. U.S.—U. S. V. A. W. Fenton 
Co., 16 Ct.Gust.App. 418, 

28. U.S.—Hampton, Jr., & Co. v. U. 

S., 12 Ct-CustApp. 490, 582. 
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29. U.S.—Del Gaizo Distributing 
Corp. V. U. S., 24 C.C.P.A. (Cus¬ 
toms) 64—U. S. V. H. A. Caesar & 
Co., IS C.C.P.A.(Customs) 106. 

30. U.S.—U. S. V. Tausig & Pilcer, 
IS C.C.P.A.(Customs) 421. 

31. U.S.—U. S. V. Sheepshearers 
Merchandise & Commission Co., 20 
C.C.P.A. (Customs) 327—Savannah 
Sugar Refining Corporation v. U. 

5., 20 C.C.P.A. (Custom.s) 272, cer¬ 
tiorari denied 53 S.Ct. 506, 288 U. 
S. 615, 77 L.Ed. 988—W. R. Grace 
& Co. V. U. S., 19 C.C.P.A. (Cus¬ 
toms) 326—U. S. V. M. Bern.stein 
& Sons, 19 C.C.P.A. (Customs) 59, 
certiorari denied M- Bernstein & 
Sons V. U. S., 52 S.Ct. 411. 285 U. 
S. 554, 76 L.Ed. 944—French Kreme 
Co. V. U. S., IS C.C.P.A.(Customs) 
301—U. S. V. Raunheim, 18 C.C.P. 
A. (Customs) 19—Passaic Worsted 
Co. V. U. S., 17 C.C.P.A.(Customs) 
459—U. S. V. Frank P. Dow Co., 
17 C.C.P.A. (Customs) 455—U. S. 
V. Jules Raunheim (Inc.), 17 C.C. 
P.A. (Customs) 425—U. S. v. Schoe- 
mann & Mayer, 17 C.C.P.A. (Cus¬ 
toms) 349—U. S. V. I. Miller & 
Sons, 16 Ct.Cust.App. 374—French 
Kreme Co. v. U. S., 16 Ct.Cust. 
App. 126—Draeger Shipping Co. v. 

U. S., 16 Gt.CusLApp. 190—U. S. 

V. Frank, 15 Ct.Cust.App. 97—Chi¬ 
cago Wool Go. of Penn.sylvania v. 

U. S., 13 Ct.Cust.App. 641—Connor 

V. U. S., 9 CtCustApp. 312— 

Bloo.ningdale Bros. v. U. S., 8 Ct. 
Cust.App. 314 —U. S. V. Buss & Co., 
8 Ct.Cust.App. 5. 

32. U.S.—Florida Avocado Growers' 
Exchange v. U. S., C.C.P.A. 71 F. 
2d 309—Marshall Field & Co. v. U. 

5., 20 C.aP.A.(Cu«toins) 225—U. 
S. V. Hudson Forwarding & Ship¬ 
ping Co., 18 C.C.P.A.(Customs) 268 
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as to bring* them within the classification made.^^ 
This presumption of correctness may be rebutted or 
overcome by evidence^^ or by an admission or con¬ 
cession of incorrectness;^^ and, where it is rebutted 
by a prima facie case to the contrary, it is no longer 
in the case and has no evidentiary force permitting 
it to be weighed against the challenging evidence.^® 
In a particular case the evidence may be insufficient 
to overcome the presumption^? or it may be suffi¬ 
cient to overcome it only as to part, and not all, of 
the articles.38 No presumption of correctness at¬ 
taches to the decision of an appraiser in determin¬ 
ing duties,at least where there is an apparent con¬ 
flict between a special report of the appraiser and 
the collector’s classification^O or where the collec¬ 
tor, although classifying in accordance with the ap¬ 
praiser’s advisory classification, admits the incor¬ 
rectness of such classification.41 

In the case of goods claimed to be of American 
origin, compliance with customs regulations pre- 


§ 75 

scribing the method of showing identity raises a 
presumption that the goods are what they are 
claimed to be;'^2 where the collector decides 

against the claim for free entry and assesses a duty 
on the merchandise, his decision is presumed to be 

correct.^3 

For classification purposes, the commercial mean¬ 
ing of a tariff term is presumed to be the same as 
its common meaning and, even though a com¬ 
mercial meaning differing from the common mean¬ 
ing is once established, there is no presumption that 
it continues.'^5 

Matters to he proved; burden and degree of 
proof. Under the mixed material clause, consid¬ 
ered above in § 52, the composition of goods is a 
fact to be proved,^® with reference to values where 
the article is produced,4? as of the time of impor¬ 
tation.^^ Commercial designation, if claimed, is 
a fact to be proved^^ by evidence showing the 


—Morse Bros. v. U, S., 13 Ct.Cust. 
App. 553—U. S. V. Doragon Co., 13 
Ct.Cust.App. 182, modifying 12 Ct. 
Cust.App, 524. 

33. U.S.—S. S. Kresge Co. v. U. S., 

25 C.C.P.A.(Customs) 1—U. S. v. 
Bacharach, 18 C.C.P.A. (Customs) 
353—U. S. V. N. S. Meyer, Inc., 18 
C.C.P.A. (Customs) 201—Bush & 

Co. V. U. S., 10 CtCustApp. 161— 
Cochran Co. v. U. S., 10 Ct.Cust. 
App. 62. 

Pindings 

(1) Collector classifying merchan¬ 
dise as bag, strap, or case leather in 
crust is presumed to find it was 
chiefly used to make finished bag, 
strap, or case leather.—U. S. v. 
Stone & Co., 13 Ct.CustApp. 233. 

(2) Presumption exists that find¬ 
ings of collector as to all material 
and necessary facts were consistent 
with classification.—Florida Avocado 
Growers’ Exchange v. U. S., C.C. 
P.A., 71 F.2d 309. 

34. U.S.—Hawley & Letzerich v. IT. 

S., 19 C.C.P.A. (Customs) 47—U. S. 
V. Samuel Shapiro & Co., 18 C.C. 
P.A. (Customs) 165—U. S. v. Borg- 
feldt & Co., 13 CtCustApp. 620— 
U. S. V. Los Angeles Trading Co., 
13 Ct.CustApp. 330—U. S. v. Em- 
rich & Schbrsch, 13 Ct.Cust.App. 
199—Meyers Co. v. U. S., 10 Ct 

CustApp. 216. 

35. tr.S.—U. S. V. Kimball Dental 
Mfg. Co., 19 C.C.P.A. (Customs) 
353_.-U. S. V. Gandolfi & Co., 12 
Ct.Cust.App. 455. 

36. U.S.—Marshall Field & Co. v. 
U. S., 20 C.p.P.A. (Customs) 226— 
U. S. V. Hudson Forwarding & 
Shipping Co., 18 C.C.P.A. (Customs) 
258—Morse Bros. v. U. S., 13 Ct 
Cust.App. 553. 


37. U.S.—Marshall Field & Co. v. 
U. S., 20 C.C.P.A.(Customs) 225— 

U. S. V. Marshall Field & Co., 19 
C.C.P.A. (Customs) 331—Doap Leun 
Hong Co. V. U. S., 19 C.C.P.A. (Cus¬ 
toms) 313—U. S. V. Rice-Stix Dr 3 >- 
Goods Co., 19 C.C.P.A. (Customs) 
232—^U. S. V. E. Dillingham, Inc., 
19 C.C.P.A. (Customs) 210—Cintes 

V. U. S., 18 C.C.P.A. (Customs) 361 
—U. S. V. Milton Bradley Co., 16 
Ct.Cust.App. 117—U. S. V. Bernard, 
Judae & Co., 15 Ct.Cust.App. 424— 
Poster & Co. v. U. S., 11 Ct.Cust. 
App, 548—Patrikiadis Sons v. U. 

S., 11 Ct.CustApp. 497—U. S. v. 
Vandergrift & Co., 9 CtCustApp. 
25. 

Ziack of impeachment 

(1) The collector’s classification 
must be approved where there is 
nothing in the record to impeach its 
correctness.—Lloyd’s Subagent v. U. 

S., 19 C.C.P.A. (Customs) 408. 

(2) The collector's classification 
must be accepted as correct where it 
is not impeached by any evidence to 
the contrary or by any fact or facts 
of which the court can take judicial 
notice.—^U. S. v. Brown & Co., 9 Ct. 
Cust.App. 146. 

(3) The report of the collector to 
the trial court, in which he adopted 
the advisory classification of the ap¬ 
praiser, being made more than 90 
days after filing the protest, cannot 
be regarded as an impeachment of 
a presumed finding arising from his 
classification.—^U. S. v. Perry, 25 C. 
C.P.A. (Customs) 282. 

38. U.S.—U. S. V. Murphy & Co., 9 
Ct.Cust.App. 248. 

39. U.S.—^Meadows, Wye & Co. v. U. 

S., 17 C.C.P.A. (Customs) 36. 
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40- U.S.—Doap Leun Hong Co. v. 

U. S., 19 C.C.P.A. (Customs) 313. 

41. U.S.—U. S. V Gandolfi & Co., 12 
Ct.Cust.App. 455. 

42. U.S.—U. S. v. Rubelli's Sons, 8 
Ct.Cust.App. 399. 

43. U.S.—Hull V. U. S., 10 CtCust. 
App. 211. 

44. U.S.—U. S. V. Hudson Forward¬ 
ing & Shipping Co., 18 C.C.P.A. 
(Customs) 258—U. S. v. M. J. 
Brandenstem & Co., 17 C.C.P.A. 
(Customs) 480—E. E. Kelly & Co. 

V. U S., 17 C.C.P.A.(Customs) SO 
—Sunde & D’Evers Co. v. U. S., 
17 C.C.P.A.(Customs) 24—U. S. v. 
Barker Bros., 17 C.C.P.A.(Customs) 
6—U. S. V. Mandel Bros., 10 Ct. 
Cust.App. 44. 

45. U.S.—U. S. V. Jules Raunheim, 
Inc., 17 C.C.P.A. (Customs) 425— 
Sunde & D’Evers Co. v. U. S., 17 
C.C.P.A. (Customs) 24. 

46. U.S.—U. S. V. Burley, 5 Ct.Cust. 
App. 401. 

17 C.J. p 590 note 15. 

Component materials 

A contention that, under the mixed 
material clause, an article should be 
classified under a certain paragraph 
will not be sustained where the 
party making the contention has 
failed to prove that the substances 
provided for in that paragraph are 
the component materials of the ar¬ 
ticle in question.—Mouquin, Inc., v. 
U. S., 23 C.C.P.A.(Customs) 196. 

47. U. S.—U. S. V. Downing, N.Y., 
146 F. 56, 76 C.C.A. 376. 

48. U.S.—U. S. V. Leerburger, N.Y., 
160 F. 651, 87 C.C.A. 547. 

49- U.S.—Sunde & D'Evers Co. v. U- 

S., 17 C.C.P.A. (Customs) 24. 
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:laiined designation to be definite, uniform, and 
general.To bring an importation within a 
daimed classification dependent on chief use, it is 
sufficient for the importer to show that the chief 
use of the kind and class of merchandise to which 
the importation belongs is the one named in the 
statute governing the claimed classification; it is 
neither necessary nor sufficient to show the use to 
which the particular importation is devoted.^! 

A protestant has the burden of showing, by the 
weight of the evidence, although not beyond a 
grave or reasonable doubt,that the classification 
made by the collector is incorrect^S ^nd that the 
one claimed in the protest is correct.^^ Also, the 
party who asserts that a tariff term has a commer¬ 
cial meaning different from its common meaning 
has the burden of establishing that fact^S by a pre¬ 


ponderance of the evidence.^® The burden of show¬ 
ing origin, identity, or sameness of condition, when 
material to the classification claimed, is on the im- 
porter.57 However, the importer does not have 
the burden of showing facts entitling the articles to 
a classification carrying a lower rate than claimed 
by him;^^ and it has been stated generally that an 
importer is entitled to prevail when an issue stands 
at an even balance after a consideration and com¬ 
parison of all other bases of judgment in the 
case.5^ 

In matters involving highly technical questions, it 
is better practice to call witnesses versed in such 
scientific subjects.^^ However, the testimony of ex¬ 
perts IS not necessary to prove that a certain com¬ 
modity is a drug within the meaning of a tariff 
act.^i 


IV. OFFICIALS AND CUSTOMS BROKEES 


§ 76. In General 

Federal officers engaged in enforcing revenue laws 
and in investigating smuggling operations are required to 
enforce all federal laws violations of which come within 
their observation. The tariff commission is not a judicial 
tribunal but is an administrative body. 

Federal officers who are engaged in enforcing 
revenue laws and who are investigating smuggling 
operations are required to enforce all federal laws 


where the violation of such laws comes within their 
observation, ^nd customs officers are charged with 
the enforcement of the navigation laws.®^ Customs 
officers should not, of course, conduct themselves in 
a way not calculated to further the true interests 
of the government or to foster the commerce of the 
country.^"^ Official acts of customs officers arc pre¬ 
sumed to be correct.®^ 


50. U.S,—Lee & Co. v. U. S., 15 Ct. 
Cust.App. 202—U. S. V. Bernard, 
Judae & Co., 13 Ct.Cust.App. 306— 
U. S. V. Redden, 13 Ct.Cust.App. 
224—11. S. V. Field & Co., 10 Ct. 
CnstApp. 183. 

51. U.S.—^Katzenstein & Keene, Inc., 
v. U. S., 14 Ct.Cust.App. 143. 

52. U.S.—Michaelian & Kohlberg v. 
U. S., 22 C.C.P.A. (Customs) 551. 

53. U.S.—Florida Avocado Growers’ 

Exchange v. U. S., C.C.P.A., 71 F. 
2d 309—^U. S. V. Strauss & Bueg- 
eleisen, 20 C.C.P.A.(Customs) 378 
—U. S. V. Western Commercial Co., 
20 C.C.P.A. (Customs) 239—Mc.- 

Laughlin & Freeman v. U. S., 18 C. 
C.P.A. (Customs) 128—Pearman v. 
U. S., 12 Ct.Cust.App. 284—Central 
Vermont By. Co. v. U. S., 10 Ct. 
Cust.App. 31—U. S. V. Sears, Roe¬ 
buck & Co., 9 Ct.Cust.App. 33—U. 

, S. V. Quaintance, 8 Ct.Cust.App. 
191. 

54. U.S,—^U. S. V. Strauss & Bueg- 
eleisen, 20 C.C.P.A. (Customs) 378 
—Pacific Guano & Fertilizer Co. v. 
U. S., 15 Ct-Cust.App, 218—U. S. 
v. Weiss, 13 Ct.Cust.App. 14—Pear- 
man V. U. S., 12 Ct.Cust.App. 284 
—Peabody & Co. v. U. S., 10 Ct. 
Cust.App. 220—Central Vermont 
Ry. Co. V. U. S., 10 Ct.Cust.App. 
31—U. S. V. Sears, Roebuck & Co., 


9 Ct.Cust.App. 33—U. S. v. Quain¬ 
tance, 8 Ct.Cust.App. 191. 

Iiaok of proof by other litigants 
Failure of the importer in a 
former case to prove a fact should 
not operate to the disadvantage of 
an importer who subsequently by a 
preponderance of credible evidence 
established the classification for 
which the earlier importer contend¬ 
ed.—U. S. V. Vandegrift & Co., 11 
Ct.Cust.App. 385, denying rehearing 
11 Ct.Cust.App. 333. 

55. U.S.—U. S. V, M. J. Branden- 
stein & Co., 17 C.C.P.A. (Customs) 
480. 

56. U.S.—U. S. V. Julius Wile Sons 

& Co., 22 C.C,P.A. (Customs) 267— 
French Kreme Co. v. U. S., 18 C. 
C.P. A. (Customs) 301—Sunde & 

D’Evers Co. v. U. S., 17 C.C.P.A. 
(Customs) 24—U. S. v. Wilfred 
Schade & Co., 16 Ct.Cust.App. 366 
—^Watson, Geach. & Co. v. York 
Metal & Alloys Co., 14 Ct.Cust.App. 
449. 

57. U.S.—Zemansky v. U. S., 11 Ct. 
Cust.App. 515—Hull V. U. S., 10 
Ct.Cust.App. 211. 

17 C.J. p 591 note 28 [a] (1), p 597 
note 26. 

Proof of origin 

(1) In showing that fruit boxes 
are made from American shocks, so 
as to make them subject to a re¬ 
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duced rate of duty, it is not enough 
to establish a probability that many 
of the boxes were of such origin. 
There must be definite evidence as 
to the quantity m each importation 
entitled to such classification.—Wes- 
tervelt v. U. S., C.C.N.Y., 150 F. 378. 

(2) It is not necessary, however, 
that such proof shall be made in 
the particular mode prescribed by 
treasury regulations.—U. S. v. Good- 
sell, N.T., 91 F. 519, 33 O.C.A. 661. 

sa U.S.—Block House, Inc., v. U. 
S., 20 C.C.P.A.(Customs) 408. 

59. U.S.—Osceola Mill & Elevator 
Co. V. U. S., 11 Ct.Cust.App. 139. 

60. U.S.—U. S. V. Davies, Turner & 
Co., 16 Ct.Cust.App. 50. 

61. US.—Tong & Co. v. U. S., 15 
Ct.Cust.App. 153. 

62. US.—U. S. V. Harnish, D.C.Me., 
7 F.Supp. 305. 

63. US.—U. S V. 146,157 Gallons of 
Alcohol, D.C.KT.J., 3 F.Supp. 450, 
reversed on other ground, C.C.A., 
The Helen, 72 F.2d 772, certiorari 
denied U S. v. Matoil Service & 
Transport Co., 55 S.Ct. 125, 293 
U. S. 605, 79 L.Ed. 697. 

64. U.S.—U S. V. A Lot of Silk Um¬ 
brellas, C.C.La., 12 F. 412. 

17 C.J. p 605 note 66. 

65. U.S.—U. S. V. Glendinning, Mc- 
Leish & Co., 12 Ct.Cust.App. 222. 
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The powers and duties of particular officers are 
considered infra §§ 77-88. 

Tariff commission. The United States tariff com¬ 
mission, established and regulated by Act of con¬ 
gress of September 8, 1916, 39 U.S.St. at L. p 795 
c 463 § 700 et seq, and regulated further by Act of 
September 21, 1922, 42 U.S.St. at L. p 941 c 356 § 
315 et seq and Act of June 17, 1930, 46 U.S.St. at 
L. p 696 c 497 § 330 et seq, 19 U.S.C.A. § 1330 et 
seq, which superseded and reenacted with modifica¬ 
tions the earlier statutes, is not a judicial tribunal 
and does not have any judicial powers, but is an ad¬ 
ministrative board,—a fact finding commission.^® 
A majority of the commission constitutes a quorum 
and can perform any function which the entire body 
can perform,®'^ and a finding concurred in by a ma¬ 
jority of a quorum is a valid finding.® 8 In the ab¬ 
sence of statutory requirement, it is not necessary 
that the findings of the commission shall be 
signed,®9 and the mere fact that one of the commis¬ 
sioners does not sign does not show that he has not 
concurred in the finding, notwithstanding other com¬ 
missioners have signed.'^® Unless the contrary ap¬ 
pears, there is a presumption that a member of the 
commission concurs in a finding if he does not dis¬ 
sent, notwithstanding he does not sign.*^^ 

Where an order of the commission can be made 
only after a hearing, the order is void if it is not 
supported by the evidence.'^^ Findings of the com¬ 
mission, if supported by any substantial evidence, 
will not be disturbed where an appeal therefrom to 
a reviewing court is on questions of law only.'^^ 


77 

“Trade secrets,’’ within the meaning of the provi¬ 
sion of the statute regulating the commission which 
renders it unlawful for government officers or em¬ 
ployees to disclose “trade secrets,” means an unpat¬ 
ented, secret commercially valuable plan, appliance, 
formula, or process, which is used for the making, 
preparing, compounding, treating, or processing of 
articles or materials which are trade commodities.'^^ 

Proceedings of the tariff commission and review 
of its findings with respect to change in tariffs and 
prohibition of imports see supra §§ 13, 30. 

Travel expense and subsistence. Matters relat¬ 
ing to the right of customs officers and employees to 
traveling expenses and expenses incurred for sub¬ 
sistence while traveling are regulated by statute.'^^ 

§ 77. Secretary of Treasury 

a. In general 

b. Effect of rulings or decisions 

a. In G-eneral 

The secretary of the treasury has supervision of the 
enforcement of the tariff laws and is the chief adminis¬ 
trative officer in respect of the collection of duties. 

Revised Statutes §§ 248, 249, 5 U.S.C.A. § 242 
and 19 U.S.C.A. § 3, provide for the superintend¬ 
ence of the collection of the revenue, and, specifical¬ 
ly, of the collection of duties on imports, by the sec¬ 
retary of the treasury; as head of the financial de¬ 
partment of the government, he has the supervision 
of the enforcement of the tariff laws and of col¬ 
lections thereunder and is the chief administrative 
officer in the collection of duties.'^® 
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66. U.S.—Fnscher & Co, v. Bakelite 
Corporation, C.C.P.A., 39 F.2d 247 
certiorari denied Frischer & Co. v. 
Tariff Commission & Bakelite Cor¬ 
poration, 51 S.Ct. 29, 282 U.S. 852, 
75 L.Ed. 755. 

Extent of power 

Tariff commission cannot fix mean¬ 
ing of words as used by congress or 
courts, but has power to interpret 
its own rules and phrases contained 
in them.—^Norwegian Nitrogen Prod¬ 
ucts Co. V. U. S., 53 S.Ct. 350, 288 U. 
S. 294, 77 UEd. 796, affirming 20 
C.C.P. A. (Customs) 27, certiorari 
granted 53 S.Ct 84, 287 U.S. 586, 
77 L.Ed. 512. 

67. U.S.—Frischer & Co. v. El ting, 

C.C.A.N.T., 60 P.2d 711, certiorari 
denied 53 S.Ct. 96, 287 U.S. 649, 77 
L.Ed. 561—Frischer & Co. v. Bake¬ 
lite Corporation, C.C.P. A., 39 F. 

2d 247, certiorari denied Frischer 
& Co. V. Tariff Commission & 
Bakelite Corporation, 51 S.Ct. 29, 
282 U.S. 852, 75 L.Ed. 755. 

68. U.S.—Frischer & Co. v. Bakelite 
Corporation, supra—^David L. Moss 


Co. V. U. S., C.C.P.A., 103 F.2d 395, 
affirming 26 C.C.P. A. (Customs) 
381. 

69. U.S.—Frischer & Co. v. Bakelite 
Corporation, C.C.P.A., 39 F.2d 24, 
certiorari denied Frischer & Co. 
V. Tariff Commission & Bakelite 
Corporation, 51 S.Ct. 29, 282 U.S. 
852, 75 L.Ed. 755. 

70. U.S.—Frischer & Co. v. Bakelite 
Corporation, supra. 

71. U.S.—Frischer & Co. v. Bakelite 
Corporation, supra. 

72. U.S.—David L. Moss Co. v. U. 
S., C.C.P.A., 103 F.2d 395, affirming 
26 C.C.P.A. (Customs) 381. 

73. U.S.—Frischer & Co. v. Bakelite 
Corporation, C.C.P.A., 39 P.2d 247 
certiorari denied Frischer & Co. 
V. Tariff Commission & Bakelite 
Corporation, 51 S.Ct. 29, 282 U.S. 
852, 75 L.Ed. 755, 

74. D.C.—U. S. ex rel. Norwegian 
Nitrogen Products Co. v. U. S. 
Tariff Commission, 6 F.2d 491, 495, 
55 App.D.C. 366, vacated 47 S.Ct, 
499, 274 U.S. 106, 71 L.Ed. 949. 
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75. Statute not repealed 

Act of March 4, 1923 § 5, 19 

U. S.C.A. § 48, relating to travel ex¬ 
penses and subsistence expenses 
while traveling of customs officers 
and employees, did not supersede, in 
respect of such officers and em¬ 
ployees, Act of April 6, 1914, 5 U.S. 
C.A. § 74, which provides for maxi¬ 
mum allowance of five dollars per 
day for subsistence.—^Anderson v. U. 
S., 61 Ct.Cl. 201. 

76. U.S.—U. S. V. Ballin, N.T., 12 
S.Ct. 507, 144 U.S. 1, 10, 36 L.Ed. 
321, reversing, C.C., 45 F. 170. 

Refund 

Under Act of June 10, 1890, 26 U. 
S.St. at L. p 140 c. 407 § 24, the 
matter of payment of moneys to be 
refunded because of the improper ex¬ 
action of duties was a function of 
the treasury department.—Joannidis 

V. Loeb, C.C.N.T., 191 F. 93. 

Treasury decisions, containing* 

regulations for payment of extra 
compensation for overtime services 
of customs officials, were sufficient 
compliance with law providing that 
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In the discharge of his duties with relation to the 
imposition and collection of customs duties, the sec¬ 
retary acts semi judicially and is entitled to the opin¬ 
ion of the attorney-general.’^'^ In general his duties 
in this regard are not ministerial; they are execu¬ 
tive and involve the exercise of judgment and dis¬ 
cretion, and the courts will not control his actions 
in this regard.*^^ While the secretary usually acts in 
customs matters through the local assessing offi¬ 
cers,there is authority for the view that he can¬ 
not in general delegate to a subordinate a power or 
authority involving the exercise of discretion which 
has been conferred on the secretary by congress, in 
the absence of statutory authority to delegate such 
power or authority.The view has been taken, 
however, that it is not objectionable to give to the 
collector and appraising officer the power to deter¬ 
mine whether a certain standard of classification es¬ 
tablished by the secretary covers particular arti¬ 
cles in view of the fact that the importer may test, 
by protest the correctness of a particular determina- 
tion.Sl 

The system of' assessments established by con¬ 
gress cannot be altered by order of the secretary 
because of supposed defects in its workings and 
if a collector attempts to execute unlawful instruc¬ 
tions issued by the treasury department, as to dis¬ 
position of merchandise, he may be restrained by 
the courts.s^ 

Duty to administer a statute imposed on the sec¬ 
retary carries with it implied authority to interpret 
the statute, because authority to interpret is neces¬ 
sary in order that he may perform his administra¬ 
tive duty.^^ The construction or interpretation of 
a statute by a’n inferior federal court or by a.re¬ 
viewing board prevails, however, over that of the 
administrative department.^^ 

The secretary’s authority over customs officers 


25 C.J.S. 

did not extend to the board of general appraisers, 
which is now designated the United States customs 
court and which, in the exercise of its functions, 
was an independent tribunal, as shown infra § 85. 

Where a collector is vested by law with exclusive 
power to perform an act, his discretion cannot be 
controlled by the secretary of the treasury and, 
where the right to appeal from a ruling adverse to 
the government is given to both the secretary and 
the collector, the latter is not bound by the views 
of the former as to whether the appeal should be 
taken.^^ 

Decisions of the secretary of the treasury may be 
rendered orally or in writing in the absence of any 
statutory regulation of the matter. 

Appointment and removal of subordinates. Pro¬ 
vision has been made by statute for the appointment 
by the secretary of the treasury of deputy collec¬ 
tors, and certain other customs officers and em¬ 
ployees.^^ 

h. Effect of Rulings or Decisions 

While rulings or orders of the secretary of the treas¬ 
ury are in general binding on his subordinates whose duty 
it is to enforce them, they do not prevent third persons 
from obtaining judicial review of the action of such sub¬ 
ordinates. The secretary's construction of a law is not 
conducive in a judicial proceeding or review, although 
it is entitled to considerable weight and to much re¬ 
spect. 

Under the terms of certain early statutes, rulings 
or decisions of the secretary of the treasury as to 
the meaning or construction of revenue laws were 
binding and conclusive on customs officers, and, in 
respect of laws imposing customs duties, the secre¬ 
tary or a succeeding secretary could not reverse 
or modify, adversely to the United States, such a 
ruling or decision except under prescribed condi¬ 
tions.^^ In the absence of any statutory provision 
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secretary of the treasury should fix 
compensation of certain customs of¬ 
ficials.—Fergruson v. Port Huron & 
Sarnia Perry Co., D.C.Mich., 13 P,2d 
489. 

77. H.S.—Louisiana v. McAdoo, 34 
S.Ct. 938, 234 U.S. 627, 58 L.Ed. 
1506. 

7S. U.S.—^Louisiana v. McAdoo, su¬ 
pra. 

7^. U.S.—^Bowling- Green Storag-e, 
etc., Co. V. U. S., 3 Ct.Cust.App. 
309. 

BO. U.S.—XJ. S. T. Gilson Bros., 20 
C.C.P. A. (Customs) 117—U. S. v. 
William Pryin of America, Inc., 17 
C.C.P. A. (Customs) 180—U. S. v. 
Tower Sons, 14 Ct.Cust.App. 
421. 


81. U.S.—^U. S. V. Sandoz Chemical 
Works, 16 Ct.Cust.App. 392. 

82. U.S.—Bruhl v. Wilson, C.C.R.I., 
123 P. 957. 

Power to order the collectors to 
disobey the positive requirement of 
an unrepealed act of congress, be¬ 
cause later legislation in his opinion 
has rendered the act unnecessary, 
may well be doubted.—Foster v. 
Peaslee, C.C.Mass., 9 Fed.Cas.No.4,- 
979. 

83. U.S.—Bruhl V. Wilson, C.C.R.I., 
123 F. 957. 

Removal of ffoods out of district 
U.S.—Bruhl V. Wilson, supra. 

17 C.J. p 602 note 95. 

84. D.C.—Commercial Solvents Cor¬ 
poration V. Mellon, 277 F. 548, 51 
APP.U.C. 146. 


85. U.S.—Nicholas v. U. S., 7 Ct. 
Cust.App. 97. 

86. U.S.—Stone v. Whitridge. Md., 
129 F. 33, 64 C.C.A. 47, i-eversed 
on other grounds 25 S.Ct. 406, 197 
U.S. 135, 49 L.Ed. 696. 

87. U.S.—U. S. V. Loeb, C.C.N.Y., 
99 P. 723. 

88. U.S.—In re Wise, C.C.Cal., 73 P. 
183. 

SO. U.S.—5 Op. Atty.-Gen. p 664. 

90. 19 U.S.C.A. § 6. 

17 C.J. p 601 notes 74, 76, 91. 

91. Statutes construed 

It was stated broadly that, under 
Rev.St. § 2652 and Act of March 5, 
1875, 18 U.S.St. at L. p 469 c 136 § 
2, both repealed by 42 U.S.St. at L. 
p 989 c 356 §§ 642, 643, the secre¬ 
tary's interpretation of any customs 
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to the contrary or of intervening rights, however, 
the secretary may reverse or change an erroneous 
ruling by him that certain articles are not subject 
to any duties.While rulings or orders of the sec¬ 
retary are in general binding on collectors of cus¬ 
toms and others whose duty it is to execute them,^^ 
they are not conclusive on third persons so as to 
prevent judicial review of the action of the collector 
or such others.^^ 

In the construction, or determination of the 
meaning, of revenue laws in the course of judicial 
proceedings or review, decisions or rulings of the 
secretary are entitled to considerable weight^s ^nd 
to much respect,96 ^^d authentic reports of the de¬ 
terminations of the secretary are entitled to some 
weight as evidence upon disputed questions which 
appertain to his functions.^^ Such decisions or rul¬ 
ings are not, however, of the same authority as are 
judgments of judicial tribunals^^ are never conclu¬ 
sive, and, when contradictory or obscure, they fur¬ 
nish less aid than otherwise would be the case.^^ 

§78, - Regulations and Instructions 

a. In general 

b. Validity and sufficiency 

c. Effect; continuance of operation and 

abrogation 

a. In G-eneral 

Congress has evidenced a disposition to rely largely 
on the treasury department for the promulgation of rules 
and regulations looking to the proper application of the 
customs laws, and statutes have imposed on the secretary 
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of the treasury the duty to give directions or instructions 
and to issue regulations for the enforcement of such laws. 

Congress, in customs legislation, has evidenced a 
disposition to rely very largely on the treasury de¬ 
partment for the promulgation of rules and regula¬ 
tions which will make possible the proper applica¬ 
tion of the laws,^ and, as chief administrative offi¬ 
cer of the treasury department, the secretary has 
authority to give directions and instructions to col¬ 
lectors at the various ports.^ Where the secretary 
is authorized and directed by a tariff act to promul¬ 
gate regulations to carry the provisions of the act 
into effect, the scope of such regulations is largely 
within his discretion.^ The duty to give directions 
or instructions and to issue regulations for the en¬ 
forcement of laws relating to the customs or im¬ 
ports is imposed on the secretary by Revised St. § 
251, 19 U.S.C.A. § 66.4 Rev.St. § 161, 8 U.S.C.A. § 
22, authorizing a head of department to prescribe 
regulations, not inconsistent with law, for the gov¬ 
ernment of his department does not confer any leg¬ 
islative power on the secretary with respect to the 
customs,^ and his power does not extend beyond the 
regulation of the mode or proceedings for carry¬ 
ing such enactments into effect.® In general a reg¬ 
ulation merely regulates the method of proceeding 
to give effect to the enactments of congress.'^ 

A distinction between ^hnstructions’^ and ^‘regula¬ 
tions’^ is inherent in the nature of the two things,® 
an instruction being a direction to govern the con¬ 
duct of a particular officer to whom it is addressed, 
while a regulation affects a class of officers. 9 Like- 


law is made conclusive and binding 
upon all officers of the customs, and, 
upon his successors, until reversed 
by judicial decisions.—Louisiana v. 
McAdoo, 34 S.Ct. 938, 234 U.S. 627, 58 
L.Bd. 1506. 

92. TJ-S.—U. S. V. Cobb, C.C.Mass., 
11 F. 76. 

17 C.J. p 601 note 86. 

93. U.S,—Greely v. Thompson, 
Mass., 10 How. 225, 13 L.Ed. 397. 

17 C.J. p 601 notes 87, 88. 

94- U.S.—Greely v. Thompson, su¬ 
pra. * 

17 C.J. p 601 note 88. 

95. N.Y.—Du Peirat v. Wolfe, 29 N. 
Y. 436. 

17 C.J. p 601 note 89. 

96. U.S.—Marriott v. Prune, Md., 9 
How. 619, 13 L.Ed. 282. 

17 C.J. p 601 note 89. 

97. N.Y.—Du Peirat v. Wolfe, 29 N. 
T. 436. 

98. N.Y.—Du Peirat v. Wolfe, su¬ 
pra. 

99. U.S.—Marriott v. Prune, Md., 9 
How. 619, 13 L.Bd. 282. 

17 C.J. P 601 note 89. 


1 . XJ.S.—U. S. V, Gauen Watch Co., 
21 C.C.P.A. (Customs) 225. 

2. U.S.-—Hawley v. U. S., 3 Ct.Cust. 
App. 456. 

3. U.S.—U. S. v, McGraw Wool Co., 
19 C.C.P.A.(Customs) 205, certior¬ 
ari denied P. McGraw Wool Co. v. 
U. S., 52 S.Ct. 410, 285 U.S. 553, 
76 L.Ed. 943. 

4. Duty as permissive, not manda¬ 
tory 

The prescribing of regulations un¬ 
der statute requiring country of ori¬ 
gin of imported article to be' marked 
thereon “in accordance with such reg¬ 
ulations as the Secretary of the 
Treasury may prescribe" is permis¬ 
sive and not mandatory.—^Didia v. U. 
S., C.C.A.Wash., 106 F.2d 918. 

5. U.S.—International Ry. Co. v. 
Davidson, N.Y., 42 S.Ct. 179, 257 
U.S. 506, 66 L.Ed. 341, reversing, 
C.C.A., 273 F. 15, affirming, D.C., 
271 F. 313. 

6. D.C.—Mellon v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 285 F. 980, 
52 App.D.C. 246. 

7. U.S.—Giles v. Newton, D.C.N.T., 
21 F.2d 484. 


8. U.S.—Landram v. U. S., 16 Ct.CI. 

74. 

Special regulation 

(1) “Regulation,” as used in 
phrase “special regulation” in Tar¬ 
iff Act 1930 § 499, 19 U.S C.A. § 1499, 
relating to examination of merchan¬ 
dise is not synonymous with “in¬ 
struction.”—U. S. V. C. J. Tower & 
Sons, 24 C.C.P.A.(Customs) 304. 

(2) Particular letter had been re¬ 
garded as a “special regulation” and 
not an “instruction” within the mean¬ 
ing of such section.—U. S. v. C. J. 
Tower & Sons, supra. 

(3) Amendment by which Tariff 
; Act 1930 § 499 now reads “special 

regulation or instruction,” 19 U.S. 
C.A. § 1499, should be noted. 

Secret or private communication 
A secret or private communication 
from the secretary of the treasury 
to a collector prescribing a rule is 
an instruction and not a rule in view 
of the absence of promulgation.—Gal¬ 
lagher & Ascher v. U. S., 14 Ct.Cust. 
App. 38.. 

9. U.S.—Landram v. U. S., 16 Ct.Cl. 
74. 
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demands Assad’s pardon from Solomon. He refuses 
her request- She now tries to ensnare the King with 
her charms as she did Assad, but in vain. Solomon 
sees her in her true light and treats her with cold polite¬ 
ness. Almost beside herself with rage, the Queen 
threatens to take vengeance on the King and to free 
Assad at any risk. 

Solomon, well understanding the vile tricks of the 
Queen, has changed the verdict of death into that of 
exile. Sulamith, faithful and gentle, entreats for her 
lover, and has only one wish: to sweeten life to her 
Assad, or to die with him. 

We find Assad in the desert. He is broken down 
and deeply repents his folly, when the Queen appears 
once more, hoping to lure him with soft words and 
tears. But this time her beauty is lost upon him: he 
has at last recognized her false soul; with noble pride 
he scorns her, preferring to expiate his follies by dying 
in the desert. He curses her, praying to God to save 
him from the temptress. Henceforth he thinks only 
of Sulamith and invokes Heaven’s benediction on her. 
He is dying in the dreadful heat of the desert, when 
Sulamith appears, the faithful one who without rest¬ 
ing has sought her bridegroom till now. But in vain 
she kneels beside him couching his head on her bosom ; 
his life is fast ebbing away. Heaven has granted his 
last wish; he sees Sulamith before his death, and with 
the sigh, "Liberation!” he sinks back and expires. 
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is beyond the authority granted,21 and a regulation 
which is authorized or required by statute and which 
is reasonable is valid and effective .22 

While a regulation should be promulgated or pub¬ 
lished in such a manner as to give interested per¬ 
sons reasonable opportunity to obtain information 
as to its provisions,23 it is not necessary that it 
should be promulgated in any particular form,24 
or that it should be printed in any particular form 
or place.25 Where want of promulgation or pub¬ 
lication is not shown, it must be assumed in a re¬ 
viewing court that a regulation was duly promul- 
gated,25 or at least it will not be held that it was 
not so promulgated.27 

A special regulation authorized by some statutes 
may apply to one or to any number of ports.23 

The proprietor of an international bridge may, in 
a proper proceeding, question the validity of a reg¬ 
ulation or instruction of the secretary of the treas¬ 
ury relative to the examination of baggage of per¬ 
sons using such bridge and to traffic thereon, where 
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the interests of such proprietor are vitally affected 
by such regulation or instruction.2^ 

c. Effect; Continuance of Operation and Ab¬ 
rogation 

Valid regulations issued by the secretary of the treas¬ 
ury have the force and effect of law, and in general are 
uniform in their application and binding botti on customs 
officials and on importers. 

In general valid regulations duly issued by the 
secretary of the treasury under authority duly vested 
in him have the force and effect of law,20 and are 
not to be waived by customs officers^l or to be fol¬ 
lowed at discretion ,22 but are uniform in their ap¬ 
plication and binding alike on importers and treas¬ 
ury officials.22 Some regulations are, however, 
merely directory and need not be followed strict¬ 
ly. 2 4 

While compliance with regulations promulgated 
by the secretary of the treasury under authority to 
make rules and regulation conferred by a general 
statute is not necessarily a condition precedent to 
the importeris right to a particular classification, in 
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21 . U.S.—U. S. V. Gauen Watch Co., 
supra. 

Heasonahle exercise of discretion. 

Where the discretion of the sec¬ 
retary of the treasury with regard 
to the scope of a regulation has been 
reasonably exercised, such regula¬ 
tion will not be disturbed by the 
courts.—U. S. V. McGraw Wool Co., 
19 C.C.P. A. (Customs) 205, certiora¬ 
ri denied P. McGraw Wool Co. v. U. 

S., 52 S.Ct. 410, 285 U.S. 553, 76 L. 
Ed. 943. ‘• 

22. U.S.—U. S. V. Sullivan, C.C.A. 
Fla., 26 F.2d 606—Henry Holland¬ 
er Co. V. U. S., 22 C.C.P.A, (Cus¬ 
toms) 645. 

17 C.J. p 603 notes 12, 13. 

XLegulatioas reasonable and valid 

(1) Regulation as to sale of mer¬ 
chandise at less than market value, 
under anti-dumping provision of Tar¬ 
iff Act 1921 § 201, 19 U.S.C.A. § 160. 
—Kreutz v. Durning, C.C.A.N.Y., 69 
F.2d 802, affirming, D.C., Kreutz v. 
Elting, 3 F.Supp. 364. 

(2) Regulations under drawback 
provisions of Tariff Act 1922 § 313, 
19 U.S.C.A. § 152—Nestle’s Food Co. 
V. U. S., 16 Ct.Cust.App. 451. 

23. U S.—U. S. V. C. J. Tower & 
Sons, 24 C.C.P.A. (Customs) 304. 

24- U.S.—Gallagher & Ascher v. U. 

S., 14 Ct.Cust.App. 38. 

25. U.S.—Gallagher & Ascher v. U. 

S., supra. 

Puhlication in treasury decisions 

Fact that regulations were not 
published in treasury decisions did 


not invalidate them.—Gallagher & 
Ascher v. U. S., supra. 

2e. U.S.—U. S. V. C. J. Tower & 

Sons, 24 C.C.P.A.(Customs) 304. 

27. U.S.—Gallagher & Ascher v. U. 

S., 14 Ct.Cust.App. 38. 

28. Examination of merchandise 
The rule stated in the text was 

announced in construing the phrase 
“special regulation” as* used in the 
Tariff Act 1930 § 499, 19 U.S.C.A. § 
1499, relating to the examination of 
merchandise, prior to the enactment 
of the amendment which defined the 
scope of application of a “special 
regulation or instruction.”—U. S. v. 
C. J. Tower & Sons, 24 C.C.P.A. (Cus¬ 
toms) 304. 

29. U.S.—International Ry. Co. v. 
Davidson, N.Y., 42 S.Ct. 179, 257 
U.S. 506, 66 L.Ed. 341, reversing, 
C.C.A., 273 F. 153, affirming, D.C., 
271 P. 313. 

30. U.S.—Maple Leaf Petroleum v. 

U. S., 25 C.C.P.A.Customs 5—U. S. 

V. Gauen Watch Co., 21 C.C.P.A. 
(Customs) 225—MacNichol Pack¬ 
ing Co. V. U. S., 14 Ct.Cust,App. 
400—Schelling v. U. S., 14 Ct.Cust. 
App. 159—Gallagher & Ascher v. 
U. S., 14 Ct.Cust.App. 38. 

Cal.—^Wells Fargo Nevada Nat. Bank 
of San Francisco v. Haslett Ware¬ 
house Co., 212 P. 647, 60 Cal.App. 
225. 

17 C.J. p 603 notes 13, 14. 

Particular regulations 

(1) Prescribing methods to be fol¬ 
lowed in making entry of goods.— 
Giles V. Newton, D.'C.N.Y., 21 F.2(a 
484—17 C.J. p 603 note 14 (a). 
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(2) Under Anti-Dumping Act, 19 
U.S.C.A. § 173.—Kreutz v. Elting, D. 
C.N.Y., 3 F.Supp. 364, affirmed, C.C. 
A., Kreutz v. Durning, 69 P.2d 802. 
Commercial usage not controlling 
The regulations prescribed by the 
secretary of the treasury for ascer¬ 
taining the percentage of alcohol in 
wines must be followed, regardless 
of commercial usage.—^Vandegrift-v. 
U. S., 3 Ct.Cust.App. 176. 

Judicial review 

Where the secretary of the treas¬ 
ury acts in good faith and it does 
not appear that his regulations pro¬ 
duce less accurate results than the 
statute contemplated, the courts will 
not interfere with the administrative 
details confided to him.—U. S. v. Lu- 
eder, N.Y., 154 F. 1, 83 C.C.A. 131— 
U. S. V. Bartram, N.Y., 131 F. 833, 
65 C.C.A. 557, certiorari denied 25 S. 
Ct. 792, 195 U.S. 635, 49 L.Ed. 354. 

31. U.S.—Kronfeld v. U. S., 4 Ct. 
Gust,App. 60. 

17 C.J. p 603 note 15. 

32. U.S.—American Sugar Refining 
Co. V. U. S., 1 Ct.Cust.App. 228. 

17 C.J. p 603 note 16. 

33. U.S.—American Sugar Refining 
Co. V. U. S., supra. 

Earlier statute, Rev.St. § 2652, in 
express terms, made it the duty of 
all officers of the customs to execute 
and carry into effect all instructiqns 
of the secretary relative to execu¬ 
tion of the revenue laws. 

34. U.S.—The Lace House v. U. S., 
Ga., 141 F. 869, 73 C.C.A. 103. 

17 C.J. p 603 note 17. 
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the first instance at least,there is authority for the 
view that, where valid regulations are issued by the 
secretary under special statutory authority vesting 
in him power to prescribe some mode of proof as 
to the character of the merchandise, there must be 
due compliance in the first instance with such reg¬ 
ulations in order that the favorable classification 
contemplated by the statute may be obtained.^^ 
Where a statute provides that proof of the charac¬ 
ter of an importation shall be made in compliance 
with treasury regulations, the customs officials nev¬ 
ertheless may disregard evidence produced by the 
importer in accordance with such regulations, when 
satisfied that it does not show the true facts.37 
Where the mode of proof prescribed by regulation 
is invalid, it is not only permissible for the importers 
to make such proof in some other manner but it is 
incumbent upon them to establish by competent ev¬ 
idence that the merchandise meets the statutory de- 
scription.3® 

Regulations made under one law may, under cer¬ 
tain circumstances, be operative under a later law,39 
and may legally be kept in force under a succeeding 
act by adopting and continuing to enforce them.^^ 
So the view has been expressed that a regulation 
duly promulgated in pursuance of authority con¬ 
ferred by a tariff act will continue in operative force 
and effect, in the absence of any order of the secre¬ 
tary repealing or modifying it, or of a new regula¬ 
tion in lieu of it, after a new tariff act containing 
a like power to make regulations has been enacted 
and has become effective.^^ Whenever the secre¬ 
tary acts under the new tariff act, however, such 
new action constitutes his regulation and the for¬ 


mer regulation is thereby abrogated,^^ ^nd action 
by congress is not required in order to abrogate or 

repeal the earlier regulation.^3 

Merchandise imported and placed in bond prior 
to issuance of regulations is subject to such regula¬ 
tions when withdrawn from bond subsequently to 
their issuance.'^^ 

§ 79. Assistant Secretaries of Treasury 

While an assistant secretary of the treasury is mere¬ 
ly an aid of the secretary and his acts are not valid un¬ 
less authorized by statute or prescribed by the secretary, 
it will be presumed that he acted pursuant to due au¬ 
thority unless the contrary appears. 

An assistant secretary of the treasury is not a 
deputy of the secretary, but only his aid.'^^ While 
the acts of an assistant secretary are not valid un¬ 
less authorized by statute or prescribed by the sec- 
retary,^6 jt presumed that he acted pursu¬ 

ant to due authority unless the contrary appears."^ 
An order or regulation signed by an assistant sec¬ 
retary may be valid and effective where such order 
or regulation is signed by the assistant secretary 
pursuant to authority duly conferred by the secre¬ 
tary, ^3 and, in the absence of a showing to the 
contrary, it will be presumed that such authority 

was conferred.‘^9 

§ 80. Collectors and Their Deputies 

a. Collectors 

b. Assistant collector 

c. Deputy collector 

a. Collectors 

A collector of customs Is an executive officer and his 


35. TJ.S.—U. S. V. Morris European, ] 
etc., Express Co., 3 Ct.Cust.App. 
146. 

17 C.J. p 602 note 99. 

36. U.S.—Roberts v. V. S., C.C. 
Mass. 178 F. 607. 

17 C.J. p 60^ notes 99, 1. 

Indicating: country of origin 

The marking of imported articles 
to indicate country of origin must 
conform to regulations of secretary 
of treasury, if secretary has pre¬ 
scribed such regulations. A label 
containing words “Made in Japan” 
was in conformity with regulation 
of secretary of treasury that mark¬ 
ing on imported articles “shall in¬ 
clude the name of the country of 
origin.”—^Didia v, IJ. S., C.C.A.Wash., 
106 F.2d 918. 

37. U.S.—U. S. V. Thomas, 3 Ct. 
Cust.App. 142. 

sa ■Q.S.—U. S. V. Conkey. 6 Ct, 
Cust.App. 487. 

17 C.J. p 602 note 2. 

39. IJ.S.—^Aldridge v. Williams, 
Md., 3 How. 9, 11 L.Ed. 469. 


40. U.S.—U. S. V. Fifty Waltham 
Watch Movements, D.C.N.Y., 139 
F. 291. 

41. U.S.—U. S. V. McG-raw Wool 
Co., 19 C.C.P.A,(Customs) 205, cer¬ 
tiorari denied P. McGraw Wool Co. 
V. U. S., 52 S.Ct 410, 285 U.S. 553, 
76 L.Ed. 943. 

Reason for rule 

The reason why the regulation 
continues in force “is not because 
of any continuing vitality of the 
regulation itself, but is because it 
is assumed that the Secretary, by 
the absence of action on his part, 
has assented to and promulgated the 
former regulation for the time be¬ 
ing.”—U. S. V. McGraw Wool Co., 
supra. 

42. U.S.—^U. S. V. McGraw Wool 

Co., supra. 

43. U.S.—U. S. V. McGraw Wool 

Co., supra. 

44. U.S.—Gump Co. v, U. S., 3 Ct. 
CustApp. 137. 

45. U.S.—XJ. S. V. Adams, C.C.Or., 
24 F, 348. 


46. U.S.—U. S. V. Adams, supra. 

47. U S.—U. S. V. Central Vermont 
Railway Co., 17 C.C.P.A.(Customs) 
166. 

17 C.J. p 603 note 22. 

48- U.S.—General Dyestuff Corpora¬ 
tion V. U. S., 21 C.C.P.A.(Cuslom.s) 
89. 

Dumping order 

U.S.—C. J. Tower & Sons v. U. S., 

C. C.P.A., 71 F.2d 438. 

Order abolishing office of particular 
customs inspector 

U.S.—Norris v. U. S., 42 S.Ct. 9, 257 
U.S. 77, 66 L.Ed. 136, affirming 55 
Ct.Cl. 208. 

Regulation as to overtime service of 
customs officials • 

U.S.—Ferguson v. Port Huron & 
Sarnia Ferry Co., D.C.Mlch., 13 F. 
2d 489. 

49. U.S.—^Norris v, U. S., 42 S.Ct. 
9, 257 U.S. 77, 66 L.Ed. 136, af¬ 
firming 55 Ct.Cl. 208—Ferguson v. 
Port Huron & Sarnia Ferry Co., 

D. C.N.Y., 13 P.2d 489. 
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duties are ministerial. He cannot bind the government 
by acts beyond or contrary to his lawful authority, nor 
can he waive requirements of law. 

A collector of customs is an executive officer and 
his duties are ministerial.^^ His powers and duties 
are onerous and in some instances uncertain.^! The 
duties of collectors are, to some extent, specifically 
prescribed by statute, as for example by Rev.St. 
§ 2621 as amended, 19 U.S.C.A. § 33, and such stat¬ 
utes, the customs regulations, and cases involving 
questions as to the duties of collectors are to be 
consulted in determining the scope and extent of 
such duties. There is a presumption that a de¬ 
termination or official act of a collector is correct,^^ 
but such presumption is not conclusive.54 

The collector cannot, by any acts beyond or con¬ 
trary to his lawful authority, either bind the gov¬ 
ernment's or prejudice the legal rights of the citi- 
zen.56 He has no power to proceed injuriously to 
private rights, although acting ministerially and in 
good faith,57 and in accord with usage.58 

A collector may not waive the requirements of 
law and allow an entry without compliance there¬ 
with,59 or otherwise excuse neglect of a statutory 
duty;59 nor, after ceasing to hold office, can he 
collect outstanding duties which had accrued during 
his incumbencySi or pay his former subordinates 
fees earned during such incumbency. 52 


§ 80 

A collector who took merchandise into his posses¬ 
sion under the provision of Rev.St. § 2789, now re¬ 
pealed, that, whenever an entry is imperfect, for 
want of invoices or for other cause, the collector 
shall take the merchandise into his possession be¬ 
came a bailee and was under the ordinary obliga¬ 
tions arising from such a bailment's 

A collector is required by statute, Rev.St. §§ 2619, 
2620 as amended, 19 U.S.C.A. §§ 31, 32, before en¬ 
tering on the duties of his office, to give a bond to 
the United States for the true and faithful perform¬ 
ance of his duties, in such amounts as the secretary 
of the treasury may direct and with sureties ap¬ 
proved by the secretary.54 

b. Assistant Collector 

An assistant collector, in case of a vacancy In the 
office of the collector, may be required by the secretary 
of the treasury to act as collector and to give a bond. 

An assistant collector may, under statute, 19 U.S. 
C.A. § 8, in case of a vacancy in the office of the 
collector, be required by the secretary of the treas¬ 
ury to act as collector and to give a bond.55 

The provision of Rev.St. § 3639 as amended, 31 
U.S.C.A. § 521, requiring all public officers of what¬ 
soever character to keep safely moneys collected by 
them, or otherwise placed in their possession, until 


50. U.S.—Derobert v. Stranahan, C. 
C.N.y., 126 P. 581, certified by cir¬ 
cuit court of appeals ^to supreme 
court and stricken from docket for 
want of prosecution, 26 S.Ct. 749, 
199 U.S. *614, 50 L.Ed. 334. 

ITot ofiacer of court 
U.S.—Sims V. Stuart, D.C.N.T., 291 
F. 707. 

51. U.S.—McLane v. U. S., Del., 6 
Pet. 404, 8 L.Ed. 443. 

I»roloiig*in8r liours of business 

By Cust.Reg. 1915 art 1180, col¬ 
lectors were authorized, in their dis¬ 
cretion to prolong’ the hours of busi¬ 
ness at the customhouse if the ne¬ 
cessities or interests of the public 
so required.—Talbot v. U. S., 1 Ct. 
CustApp. 415—17 C.J. p 604 note 28. 

52. U.S.—Bruhl V. Wilson, C.C.R.I., 
123 P. 957. 

17 C.J. p 603 note 25. 

53. U.S.—U. S. V. Snellenburg & 
Co., 9 Ct.Cust.App. 59—U. S. v. 
Malhami, 7 Ct.Cust.App. 175. 

17 C.J. p 603 note 26. 

54. U.S.—U. S. V. Masson, 4 Ct. 
Cust.App. 363. 

17 C.J. p 603 note 26. 

J’iu.diug's as to fraud 

A collector of customs can make 
no conclusive finding- as to fraud or 
anything: else than rate or amount 
-of duty.—Vitelli v. U. S., 7 Ct.Cust. 
App. 243. 


55. U.S.—U. S. V. Williams, D.C. 

Me., 28 F.Cas.No.l6724, 1 Ware 

173. 

17 C.J. p 604 note 30. 

56. U.S.—Tracy v. Swartwout, 10 
Pet. 80, 9 L.Ed. 354. 

57. U.S.—Cochran v. Schell, N.Y., 2 

S. Ct. 301, 107 US., 617, 27 L.Ed. 
430—Tracy v. Swartwout, 10 Pet. 
80, 9 L.Ed. 354. 

58- U.S.—Og-den v. Maxwell, C.C.N. 

T. , 18 P.Cas.No.10,458, 3 Blatchf. 
319. 

55. U.S.—One Hundred and Thirty- 
Four Thousand Nine Hundred and 
One Feet of Pine Lumber, C.C.N.T., 
18 P.Cas.No.10,523, 4 Blatchf. 182. 

60. U.S.—U. S. V. Randall, D.C. 

Mass., 27 F.Cas.No.16,119, 1 

Sprague 546. 

61. U.S.—Sthreshley v. U. S., Ky., 4 
Cranch 169, 2 L.Ed. 584. 

62. tl.S.—Champney v, Bancroft, C. 
C.Mass., 5 F.Cas.No.2,587, 1 Story 
423. 

17 C.J. p 604 note 38. 

63. U.S.—Conklin v. Newton, C.C.A. 
N.Y., 34 F.2d 612, affirming, D.C., 
35 F.2d' 541. 

Ou entry of imported cigars 

As respects jurisdiction of general 
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appraisers, although the Revenue 
Act of 1926 does not in. terms so 
prescribe, it is the duty of customs 
officers to determine the amount of 
the internal revenue tax as customs 
duty tax to he levied on the import¬ 
ed cigars, and, even though the col¬ 
lector of internal revenue has the 
authority to refuse to accept the 
statements of the collector of cus¬ 
toms as to the amount of the tax 
due, the collector of customs has not 
only the authority, but it is his du¬ 
ty, to prevent imported cigars from 
passing from customs custody until 
revenue stamps representing the pre¬ 
cise amount of the tax have been af¬ 
fixed to the merchandise and can¬ 
celed.—Faber, Coe & Gregg v. U. S., 
19 C.C.P.A. (Customs) 8, certiorari 
denied 52 S.Ct. 18, 284 US. 634, 76 L. 
Ed. 539. 

64. Under early statute collector 
could discharge duties of his office 
for three months before giving a 
bond, if the secretary of the treas¬ 
ury considered it safe to permit the 
collector to do so, and the bond was 
subject to approval by the comptrol¬ 
ler of the treasury.—Broome v. U 
S., Fla., 15 How., US.. 143, 14 L.Ed. 
636. 

65. U.S.—U. S. Fidelity & Guaranty 
Co. V. U. S., C.C.A.Tex.. 91 F.2d 
848. 




THE IMPERIAL OPERA, VIENNA 














25 C.J.S. 

other allowances was abolished by the plan for the 
reorganization of the customs service, made and 
submitted by the president to congress, pursuant to 
Act of August 24, 1912, 37 U.S.St. at L. p 434 c 
355 § 1, 19 U.S.C.A. § 1, and collectors are now on 
a salary basis.Sl If the appointment of a custom¬ 
house clerk to the position of a deputy collector ex¬ 
pressly provides that it is made without increase of 
compensation as clerk, the appointee cannot recover 
the usual salary due a deputy.^^ 

Extra compensation for overtime service. Under 
Rev.St. § 2792, as amended by Act Febr. 13, 1911, as 
amended by Act Febr. 7, 1920, 19 U.S.C.A. §§ 261, 
267, providing for extra compensation for customs 
officials for overtime services, such compensation is 
payable for work after regular working hours, 
whether or not the official worked regular hours on 
such day, ‘"overtime” being used as meaning “be¬ 
yond the regular fixed hours and the overtime 
pay for services between 5 P.M. and 8 A.M. were 
held to apply to services between 12:01 A.M. and 8 
A.M., and between 5 P.M. and midnight, on Sun¬ 
days and holidays, although the statute provided ad¬ 
ditional overtime pay for Sundays and holidays.^^ 

§ 82. - Liability of Collector 

a. In general 

b. Acts of subordinates 


§ 82 

c. Wrongful detention, delivery, or con¬ 
version of property 

d. Liability on bond 

e. Certificate of probable cause 

a. In Greneral 

In the absence of any statutory provision for exonera¬ 
tion or immunity, a collector is personally liable for un¬ 
warranted or illegal acts. 

For his illegal acts, a collector of customs is not 
in general accountable ‘ as an official but individu¬ 
ally; in this regard the same law applies as would 
apply if he held no office, and no different reme¬ 
dies are available, except as otherwise provided by 
statute.^^ In the absence of any statutory provision 
for exoneration or immunity, a collector is person¬ 
ally liable for unwarranted or illegal acts.®^ He is 
not, however, liable for acts of his predecessor 
nor, in the absence of an express agreement, for 
the wages of an officer whom he employs.®^ 

Miscellaneous grounds of liability and defenses. 
Among the grounds on which, in the absence of any 
valid statute granting immunity, a collector may be 
held liable are: failure to transmit the importer’s 
protest to the board of general appraisers for deci- 
sion,®9 and for inserting a larger sum than is due 
in a bond that had been signed in blank and com¬ 
pelling payment of the excessive sum.^^ 
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81. Becisions nnder former laws 
U.S.—Auffmordt v. Hedden, N.T., 

11 S.Ct 103, 137 U.S. 310, 34 L.Ed. 
674—U. S. V. Lawson, 101 U.S. 164, 
25 L.Ed. 860. 

17 C.J. p 607 notes 18 [b], 19 [a]. 

Altliong"!! tbe salary is inade^iuate 
and a collector is required to per¬ 
form duties imposed by laws passed 
after he came into office, he must 
look to the bounty of congress for 
any additional reward.—^Andrews v. 
U. S., C.C.Mass., 1 F.Cas.No.381, 2 
Story 202. 

82. U.S.—Jackson v. U. S., 8 Ct.Cl. 
354. 

83. U.S.—Ferguson v. Port Huron & 
Sarnia Perry Co., D.C.Mich., 13 F. 
2d 489. 

84. U.S-—Ferguson v. Port Huron & 
Sarnia Ferry Co., supra. 

85. U.S.—Sims V. Stuart, D.C.N.Y., 
291 F. 707. 

Action against collector as an in- 
dividnal 

An importer cannot sue a collector 
of customs in his official capacity to 
recover money wrongfully exacted 
under color of his office; the action 
must be brought against the col¬ 
lector individually.—Rankin Gilmour 
& Co. v. Newton, D.C.N.T., 270 F. 
332. 


Summary jurisdiction 

Court does not have summary ju¬ 
risdiction over collector as it does 
over a district attorney as an officer 
of the court.—Sims v. Stuart, D.C.N. 
Y., 291 F. 707. 

Refund 

In view of the fact that under Act 
of June 10, 1890, 26 U.S.St. at L. p 
140 c 407 § 24, the matter of pay¬ 
ment of moneys to be refunded be¬ 
cause of the improper exaction of 
duties was a function of the treas¬ 
ury department, it was held that 
a suit did not lie to restrain a col¬ 
lector of customs from disposing of 
such moneys.—Joannidis v. Loeb, C. 
C.N.Y., 191 F. 93. 

86. U.S.—Conklin v. Newton, C.C. 
A.N.Y., 34 F.2d 612, affirming, D.C., 
35 F.2d 541. 

17 C.J. p 604 note 41. 

Misapplication of deposited check 
(1) Where plaintiffs had given 
power of attorney to a customs bro¬ 
ker' with limited powers, and had 
delivered to the broker a certified 
check, signed by them and payable 
to the collector of customs, as a 
deposit to secure the release of 
goods which were undutiable, pend¬ 
ing receipt of proper bill of lading, 
the collector of customs was liable 
for the return of the check or the 
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money thereby received, on receipt 
of the proper bill of lading, where, 
through negligence of clerks in the 
collector’s office, the broker was 
permitted to use the check to pay 
duties on goods belonging to im¬ 
porters other than plaintiffs.—New¬ 
ton V. Guerin, C.C.A.N.Y., 279 F. 256. 

(2) In this connection, it was held 
that, where a power of attorney giv¬ 
en to customs brokers has been on 
file with collector for a long period 
of years, he is charged with knowl¬ 
edge of its contents, and must know 
that it does hot permit the use of the 
principal’s money to pay the duties 
owed by strangers.—Newton v. 
Guerin, supra. 

87. U.S.—Gulbenkian v. Stranahan, 
C.C.N.Y., 158 F. 836. 

88. N.Y.—Nichols V. Moody, 22 
Barb. 611. 

88. U.S.—Gulbenkian v. Stranahan, 
C.C.N.Y., 158 F. 836. 

Nominai damages 

If the breach of duty as to trans- 
[ mission of protest is technical and 
actual damage is not sustained, only 
nominal damages are recoverable.— 
Kendall v. Lyman, C.C.Mass., 161 F. 
652. 

90. La.—Cantzlier v. Gordon, 6 La. 
258. 
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The collector is not liable to the agent of an im¬ 
porter, whom he prevented from placing stamps up¬ 
on imported cigars while in customs custody, on the 
ground that such agent was not satisfactory to 
him.®i 

While, under some circumstances, the collector 
may be relieved from liability by showing that he 
acted under instructions of the secretary of the 
treasury,92 the fact that he acted under the secre¬ 
tary’s instructions does not necessarily relieve him 
from liability,99 nor does the fact that he acted in 
accordance with usage.®^ 

As to liability of collector for duties illegally col¬ 
lected see infra § 235. 

b. Acts of Subordinates 

Under certain circumstances a collector may be liable 
for the acts or neglisence of his subordinates. 

It has been held that the collector may be liable 
for illegal exactions by his deputies in the perform¬ 
ance of their official duties under him,95 but the 
principle under which such liability has been im¬ 
posed does not apply where the actions of the depu¬ 
ties were not within the lawful scope, either actual 
or apparent, of the authority of the collector's of- 
fice.®® 

The collector may be liable for wrongful acts 
of his subordinates .which constitute a conversion 
where such acts in substance are done under his 


direction by reason of an authorized custom or prac¬ 
tice.He is not liable, however, for their negli¬ 
gence or default in the absence of any showing that 
he had knowledge of their incompetency at the time 
of their employment, or had failed to discharge them 
after having received such knowledge, in other 
words, unless there is some personal negligence of 
the collector himself shown,and the loss oc¬ 
curred by reason of such negligence.^^ 

c. Wrongful Detention, Delivery, or Conversion 
of Property 

In the absence of any statutory provision for im¬ 
munity, a collector of customs may be liable for conver¬ 
sion. 

In the absence of any statutory grant of immuni¬ 
ty, a collector may be liable for conversion of im¬ 
ported merchandise notwithstanding he had control 
of such merchandise for customs purposes only,^ 
and notwithstanding there is no claim of title and 
no act of ownership on the part of the collector.^ 
If liability otherwise exists, honest error and good 
faith on the part of the collector do not constitute 
a defense,^ nor does the fact that he acted under 
the instructions of the secretary of the treasury."* 
So the collector may be liable as for a conversion 
where he delivers imported merchandise to a per¬ 
son other than the consignee,^ in view of a statu¬ 
tory provision that imported merchandise shall be 
regarded as the properly of the consignee.® On the 


91. U.S.—Slaight v. Hedden, C.C.N. 
y., 39 F. 103. 

sa. XJ.S.—Klumpp v. Thomas, Pa., 

162 P. S53, 89 C.C.A. 543, certiorari 
denied 29 S.Ct 688, 212 XJ.S. 579, 63 
Li.Ed. 659—Gulbenkian v. Strana- 
han, C.C.N.Y.. 158 F. 836. 

17 C.J. P 606 note 77. 

93. U.S.—Fiedler v. Maxwell, C.C. 

KT., 8 F.Cas,No.4,760, 2 Blatchf. 
552. 

17 C.J. p 604 notes 34, 42. 

94. U.S,—Ogden v. Maxwell, C.C. 

Mich., 18 F.Cas.No.X0,458, 3 

Blatchf. 319. 

95. U.S.—Ogden v- Maxwell, C.C. 

Mich., 18 F.Cas.No.10,458, 3 

Blatchf. 319. 

96. U.S.—Cleveland, etc., R.. Co, v. 
McClung, Ohio, 7 S.Ct. 262, 119 U. 
S. 454, 30 L.Ed. 465, affirming, C.C., 
15 F. 905. 

17 C.J. p 605 note 63. 

97. U.S.—Conklin v. Newton, C.C.A. 
N.Y., 34 F.2d 612, affirming, D.C., 
35 F.2d 612. 

98. U.S.—Ruhens v. Robertson, C.C. 
N.Y, 38 F. 86. 

17 C.J. p 605 notes 64, 65 ta], 

99. U.S.—Brissac v. Lawrence, C.C- 


N.Y., 4 F.Cas.No.1,888, 2 Blatchf. 

121 . 

1. U.S.—.Giles V. Newton, D.C.N.Y., 
21 F.2d 484. 

17 C.J, p 604 note 41. 

Refusal to deliver to holder of bill 
of lading 

In view of Tariff Act of Oct. 3, 
1913, § 3 par B, providing that the 
consignee of imported merchandise 
shall be deemed the owner and 
specifying who shall be deemed the 
consignee, the r,efusal of the con¬ 
signee to permit consignor who was 
holder of bill of lading which showed 
consignment to order of consignor 
and which was indorsed by con¬ 
signor, to make entry, pay duties, 
and receive the merchandise consti¬ 
tuted a conversion for which col¬ 
lector was liable.—Giles v. Newton, 
supra. 

2. U.S,—Giles V. Newton, supra. 

3. U.S.—Giles V. Newton, supra. 

4. U.S.—Fiedler v. Maxwell, C.C.N. 

Y., 8 F.Cas.No.4,760, 2 Blatchf. 

552. 

17 C.J. p 604 note 42. 

5. U.S.—Conklin v. Newton, C.C.A. 
N.Y., 34 F.2d 6i2,'affirming, D.C., 
35 F.2d 541, 

N'-Y.—Schall V. Newton. 216 N.Y.S. 
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285, 217 App.Div. 171, affirmed 167 

N.E. 864, 245 N.Y. 575. 

6. U-S.—Giles V. Newton, D.C.N.Y., 

21 P.2d 484, 487. 

Delivery to person not holder of bill 
of lading 

(1) In view of Tariff Act Oct. 3, 
1913, § 3 par B, collector who de¬ 
livered imported merchandise to one 
other than the consignor who held 
the bill of lading showing consign¬ 
ment to order of consignor was lia¬ 
ble, as for a conversion, to the con¬ 
signor.—Giles V. Newton, supra. 

(2) The collector was not immune 
from liability in such case merely 
because he, in accordance with a 
treasury regulation, took from the 
person to whom the merchandise was 
delivered a bond conditioned for the 
subsequent production of the bill of 
lading and to Indemnify the collector, 
because the bill of lading contained 
a notation "notify” person to whom 
delivery was made, or because of the 
filing of a pro forma invoice by such 
person reciting a purchase by the 
consignor for account of such per¬ 
son, of which invoice the collector 
had no knowledge.—Giles v. Newton, 
supra. 

(3) So the collector could not 
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other hand, it has been held that the collector is 
not liable to the transferee of the bill of lading who 
holds it as security for a draft for the amount of 
the purchase price of the merchandise involved on 
the consignee named in the bill of lading, which has 
not been paid, where such merchandise was deliv¬ 
ered to the named consignee without notice of the 
adverse claim of the holder of the bill of lading.^ 
The fact that defendant collector acted in conform¬ 
ity with duties imposed on him by law may consti¬ 
tute a defense to an action based on a claim of un¬ 
lawful delivery of imported merchandise to a per¬ 
son other than the owner.^ 

Under a provision of Rev.St. § 2981, now re¬ 
pealed, that the collector may refuse to deliver im¬ 
ported merchandise where he has been notified in 
writing of a lien for freight on such merchandise, 
until proof to his satisfaction shall be produced that 
the freight has been paid or secured, the view was 
taken that an action to recover the goods would lie 
against the collector if he arbitrarily refused to de¬ 
liver the merchandise after due proof that pay¬ 
ment of the freight had been secured had been fur¬ 
nished to him.9 

The collector may be liable in damages for ille¬ 
gally detaining a vessel for nonpayment of dutiesT^^ 

d. Liability on Bond 

Generally speaking a collector .and his sureties are 
liable on his bond for, and only for, breaches of his 
official duties. 

It has been held that a bond given for the true 
and faithful performance of official duties, given by 
a collector under a- statute requiring that such a 
bond shall be given within a specified time after 
the collector enters on the duties of his office, took 


§ 82 

effect from the time that the collector and his sure¬ 
ties parted with it in the course of transmission to 
the officer whose approval is required, although one 
of the sureties died before it was approvedT^ In 
so far as a bond relates to the performance of du¬ 
ties as collector, it may bind his sureties from the 
time when he commenced to act as collector under 
the appointment to which the bond refers to 
the extent to which it relates to his liability as a 
depositary of public money it contemplates only se¬ 
curity for transactions subsequent to his giving the 
bond.^^ 

The collector and his sureties are, of course, lia¬ 
ble upon his official bond for neglect or malfeasance 
as to his official duties,including the misapplica¬ 
tion of moneys received by the collector from his 
predecessor.^^ While the failure properly to per¬ 
form services foreign to the duty of collector will 
not impose any liability on his surety,^^ and while 
he or his surety is not liable for moneys lost in 
transmission, where treasury regulations conforma¬ 
ble to statute have been followed,liability may ex¬ 
ist where sums to be remitted to the treasury are 
lost or purloined before being placed in the post of- 
fice,^^ and, to a certain extent, where treasury notes 
received by him in payment of duties, but afterward 
stolen or lost and altered, were then again received 
by him in payment of duties.^^ 

The bond of an assistant collector, acting as col¬ 
lector of a particular district, for the faithful per¬ 
formance of his official duties does not cover a de¬ 
falcation by a deputy collector at a port other than 
the district headquarters, clothed with the powers 
of a collector, who is an independent officer of the 
customs, so as to render such assistant collector and 
his sureties liable on the bond for such defalca- 


claim immunity in such case merely 
because the actual release of the 
merchandise to the wrong- person 
was made by a subordinate of the 
collector, in view of a stipulation 
that the collector performed the acts 
of which complaint was made.—Giles 
V. Newton, supra. 

(4) The consignor was the prop¬ 
er party plaintiff in such case not¬ 
withstanding the bill of lading was 
indorsed "per pro" followed by the 
names of the consignor and of an¬ 
other, because, as stated by the 
court, in quoting 3 Bouvier L.D. p 
2558, “ 'per proc.' means 'by procura¬ 
tion, by letter of attorney.'"—Giles 
V. Newton, supra. 

7. U.S.—Derobert v. Stranahan, C.C. 
N.Y., 126 F. 581, certified by cir¬ 
cuit court of appeals to supreme 
court and stricken from docket for 


want of prosecution 26 S.Ct. 749, 
199 U.S. 614, 50 Lr.Ed. 334. 

17 C:J. p 605 note 73, p 606 note 74. 

8. U.S.—Banco Nacional Ultrama- 
rino V. Newton, D.C.N.Y., 278 F. 
207. 

Answer sufilcient 

Notwithstanding the possibility 
that it might be established at the 
trial that defendant collector was 
guilty of personal misconduct, neg¬ 
lect, or wrongdoing for which he 
would be liable personally, an allega¬ 
tion in the answer that defendant 
had acted as the known and disclosed 
agent^ of the United States, and in 
his official capacity and in pursuance 
of, and, in conformity with, duties 
imposed on him by law was upheld 
on demurrer to answer.—Banco Na¬ 
cional Ultramarino v. Newton, B.C. 
N.Y., 278 F. 207. 

8. U.S.—^Wyman v. Lancaster, C.C. 
Mo., 32 F. 720. 
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10- U.S.—The Conqueror, N.T., 17 
S.Ct. 510, 166 U.S. 110, 41 L.Ed. 
937, reversing, D.C., 49 F. 99. 

11. U.S.—Broome v. U. S., Fla., 15 
How. 143, 14 L.Ed. 636. 

Requirement of bond in general see 
supra § 80. 

12. U.S.—U. S. V. Ellis, C.C.Cal., 25 
F.Cas.No.15,047, 4 Sawy. 590. 

13. U.S.—U. S. V. Ellis, supra. 

14. U.S.—^U. S. V. Morgan, La., 11 

How. 154, 13 L.Ed. 643. 

15. U.S,—Broome v. U. S., Fla., 15 
How. 143, 14 L.Ed. 63 6. 

16 U.S.-—U. S. V. Adams, C.C.Or., 

24 F. 348. 

17 C.J. p 605 note 52. 

17. U.S.—U. S. V. Morgan, La, 11 

How. 154, 13 L.Ed. 643—U. S. v. 
Brendel, N.Y., 136 F. 737, 69 C.C.A. 
389. 

18. U.S.—U. S. V. Morgan, supra. 

19. U.S.—U. S. V. Morgan, supra. 
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ents must be met with selfishness. The city lights up, 
and the lovers sing the praise of Paris, of life, of love. 
When night has fallen, a crowd of Julien’s Bohemian 
associates come to celebrate the happy union. They 
crown Louise “Queen of Montmartre,” but the festivi¬ 
ties are interrupted by the arrival of Louise's mother. 
The father has fallen ill, and she begs Louise to go 
home with her. Julien consents, on the promise of 
Louise that she will return. 

In the last act we return to the humble home in 
Paris, where the father, broken in health, is declaim¬ 
ing against the ingratitude of children. Louise makes 
no reply, but looks longingly out into the night. Called 
to help her mother in the kitchen, Louise is treated to 
another tirade against her lover. The girl recalls the 
promise that she should be free. The mother refuses 
to let her go. The father draws her to his knee, and 
sings her a lullaby, promising that the child shall have 
whatever she wants if she will be good. Louise an¬ 
swers that she can be happy only by returning to her 
lover. Then the songs in the streets excite her to the 
verge of hysteria. Finally, in a fit of rage, the father 
drives her from home. He immediately repents and 
calls her back, but it is too late. She has gone to re-> 
join Julien, “Oh, Paris !” cries the father, shaking his 
fist in impotent anger at the city. 
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also to stay one already issued.^O It has been held 
that it is the duty of the court, under such statute, 
to grant a certificate to the effect that the collector 
acted under the directions of the secretary of the 
treasury in exacting money in the performance of 
his official duties when such was the case.^i In 
respect of the seizure and detention of a vessel by 
the collector for the purpose of compelling the pay¬ 
ment of customs duties on such vessel when no du¬ 
ties were payable, the view has been expressed that 
it would seem that the above statute applies, and 
that the case does not fall within Rev. St. § 970, 28 
U.S.CA. § 818, providing in substance that, in the 
event of a prosecution on account of seizure, in 
which judgment is rendered for the claimant, the 
court's certificate of reasonable cause of seizure will 
protect the collector from suit on the judgment.^^ 

What constitutes probable cause. Under these 
provisions ‘‘reasonable cause” and “probable cause” 
are synonymous.^S It does not necessarily mean 
prima facie evidence, and less evidence than would 
justify a condemnation will justify issuance of the 
certificate.^^ It imports seizure under circumstanc¬ 
es which warrant suspicion.^^ 

Among the grounds which have been regarded as 
sufficient for granting the certificate are: A doubt 
respecting the law;^^ seizure in good faith, in the 
belief that the law was being violated seizure un¬ 
der instructions of a former officer, upon a construc¬ 
tion of the statute adopted by the secretary of the 
treasury and the attorney general recommenda¬ 
tion of seizure, by public appraisers on their opinion 
that fraud was intended and the fact that the 
claimant was selling goods at a low price in an ob¬ 
scure town, declaring them to have been imported, 
the fact being that duty had been paid on only a 
small portion thereof.^^ 

Procedure. It is requisite that application for the 


§ 84 

certificate be duly made and at the proper time.^i 
While it is not too late to move for certificate sub¬ 
sequently to the decree, or even after judgment 
is obtained against the collector and execution issued 
against his property,^^ and while application may be 
made to a different judge from the one before whom 
the action was tried,yet where the application 
was not made for nearly two years after trial, and 
then before a judge who took no part in the trial, 
the collector’s right to the certificate may be deemed 
to have been waived.^^ 

§ 83. Surveyors 

The offices of surveyors of the customs, except at the 
port of New York, have been abolished by statute. 

By Act of July 5, 1932, 47 U.S.St. at L. p 584 c 
430 title 1, 19 U.S.CA. § 5 a the offices of surveyors 
of customs, except at the port of New York, were 
abolished and the duties attached to such offices 
were transferred to such existing positions in the 
customs service as the secretary of the treasury 
should specify. 

§ 84. Appraisers 

The offices of appraisers of merchandise, except at 
the port of New York, have been abolished by statute. 

By Act of July 5, 1932, 47 U.S.St. at L. p 584 c 
430 title 1, 19 U.S.C.A. § 5 a, the offices of apprais¬ 
ers of merchandise, except at the port of New York, 
were abolished, and the duties imposed on apprais¬ 
ers and their assistants and deputies were trans¬ 
ferred to such existing positions as the secretary of 
the treasury should specify. Earlier statutes or cus¬ 
toms regulations contained provisions as to offices 
or positions of appraisers, acting appraisers, deputy 
appraisers, and assistant appraisers, including pro¬ 
visions as to the method of appointment to such 
offices or positions.^^ Appraisement and reappraise¬ 
ment in general see infra §§ 109-123. 


30. XJ.S.—Cox V. Barney, supra. 

31. TJ.S.—Cox v. Barney, supra. 

32. U.S.—The Conqueror, N.Y., 17 

S.Ct *510, 166 U.S. 110, 41 L.Ed. 
937. 

33. U.S.—U. S. V. Mexico, D.C.N.T., 
25 F. 924. 

17 C.J. p 606 notes 86-88. • 

34. U.S.—U. S. V. 83 Sacks of Wool 
and, 5,974 Sheepskins, D.C.Me., 147 
F. 747. 

35. U.S.—U. S. V. Three Bales of 
Cloth, D.C.N.Y., 28 F.Cas.No.16,495. 

17 C.jr. p 606 note 88. 

36. U.S.—U. S. V. Riddle, D.C., 5 
Cranch 311, 3 U-Ed. 110. 

17 C.J. p 606 note 89. 

37. U.S.—U. S. V. 83 Sacks of Wool 
and 5,974 Sheepskins, D.C.Me., 147 


P. 747—U. S. V. One Hempen Cable, 
27 F.Cas.No.l5,931a. 

33. U.S.—U. S. V. The Recorder, C. 
C.N.Y., 27 F,Cas.No.l6,130, 2 

Blatchf. 119. 

39. U.S.—U. S. V. Thirty-One Boxes, 
etc., D.C.N.Y., 28 F,Cas.No.l6,465a. 

40. U.S.—The Gala Plaid, D.C.Mich., 
9 F.Cas.No.5,183, Brown Adm. 1. 

41. U.S.—Faber v. Barney, G.C.N. 

Y., 8 F.Cas.No.4,601, 6 Blatchf. 

305. 

42>. U.S.—The Gala Plaid, D.C.Mich., 
9 P.Cas.]Sro.5,lS3, Brown Adm. 1. 

43. U.S.—Cox V. Barney, D.C.N.Y., 6 
F.Cas.No.3,300, 14 Blatchf. 289. 

44. U.S.—Cox V. Barney, supra. 

45. U.S.—Faber v. Barney, C.C.N.Y., 
8 F.Cas.No.4;601, 6 Blatchf. S05. 
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■ 46. For citations of statutes and 
customs regulations see 17 C.J. p 607 
note 21—p 608 note 24. 

“Quasi judge or legislative referee” 
“An appraiser is said to be 'a 
quasi judge or legislative referee.-’ “ 
—Gibb V. Washington, C.C.Cal., 10 F. 
Cas.No.5,380, 4 McAll. 439—4 C.J. P 
1408 note 9S [h]. 

Assistant appraisers are not em¬ 
braced in the term “appraisers” used 
in a revenue act.—17 Op.Atty.-Gen., 
585, 586. 

13 e facto acting appraiser 

Appraisement on October 13 by 
acting appraiser, whose nomination 
by collector was approved by secre¬ 
tary November 15, effective Septem- 
I ber 22, was valid, he being at least 
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§ 85 

§ 85. General Appraisers: Customs Court 

The United States customs court, which is now the 
name of the body formerly known as the board of general 
appraisers, is a judicial tribunal and not an administra¬ 
tive body. 

The board of general appraisers, established by- 
congress in 1890, was a judicial tribunal,and, 
when acting within its jurisdiction, was an inde¬ 
pendent tribunal not subordinate to the treasury 
departments^ The board was a tribunal of special 
and limited jurisdiction,and in a sense was an 
essential part of the customhouse machinery.^^ 

Customs court. By virtue of Act May 28, 1926 
c 411 § 1, 44 U.S.St at L, p 669, 19 U.S.CA. § 
405 a, the ‘'United States Customs Court'' became 
the title of what had theretofore been known as the 
“Board of General Appraisers". Such court is a 
judicial tribunal,^! a United States court,^^ and is 
not an administrative body, commission, or board.^^ 
By statute, 19 U.S.CA. § 1518, the customs court’ 
IS continued, provision for filling of vacancies by the 
president, by and with the advice and consent of 
the senate, is made, tenure and salary are fixed, and 
certain qualifications are prescribed. 


Review by customs court see infra §§ 178-181. 

§ 85 . - Powers and Proceedings 

The board of general appraisers, now known as the 
United States customs court, was clothed with Judicial 
powers. 

The board of general appraisers, now known as 
the United States customs court, as shown supra § 
85, was clothed with judicial powers.As to powd¬ 
ers of custonas court in reviewing customs cases, 
and proceedings on such review see infra §§ 178- 
181. Decisions and judgments of the board of gen¬ 
eral appraisers have the force and conclusivencss of 
those of other courts. 

§ 87. Merchant Appraisers 

A merchant appraiser, provided for by earlier stat¬ 
utes now repealed, was an expert, selected, as an 
emergency arose, for a reappraisal. 

A merchant appraiser, provided for by earlier 
statutes, was an expert, selected, as an emergenc}’ 
arose, upon the request of the importer, for a re¬ 
appraisal ^ 6 Statutes making provision for the se- 


de facto acting- appraiser.—U. S., v. 
Tower & Sons, 15 Ct.Cust.App. 83. 

4.7, U.S.—Stone v. Whitridge, Md., 
129 F. 33, 64 C.C.A. 47, reversed on 
other grounds 25 S.Ct. 406, 197 
U.S. 135, 49 L.Ed. 696. 

17 C.J. p 608 note 37, p 609 note 58. 

Trader early statute 

“Appraisers at larg-e” or “general 
appraisers” were distinguished from 
“local appraisers.”—Gibb v. Wash¬ 
ington, C.C.Cal., 10 F.Cas.No.5,380, 

McAll. 430, 434—4 C.J. p 1408 note 
98 it]. 

Pormer hoard of general appraisers 

was a judicial tribunal with records. 
It adopted rules for the admission, 
enrollment, and disbarment of attor¬ 
neys practicing before it.—Yee 
Chong Lung & Co. v. U, S., 11 Ct. 
Cust-App. 382. 

I3uties of chief clerk 
Under Rules XVI and XVIII, vol 
35, Treas.Dec. pp 112, 113 of the 
board of general appraisers, provi¬ 
sion was made for a chief clerk who 
was charged with the custody of the 
papers and records of all the boards. 
He was the clerk of each of the 
classification boards, and was re¬ 
quired by himself or representative 
to attend the sittings of each of the 
boards and to record in a book kept 
for that purpose all orders, judg¬ 
ments, or decrees made or directed 
by them or any member thereof, and 
to issue, under the seal of the 
general board, all processes ordered 
by any board or by any member 


thereof.—Cochran Co. v. U. S., 9 
CustApp. 175. 

Filing protests with chief clerk see 
infra § 161. 

48. U.S.—Stone v. Whitridge, Md., 
129 F. 33, 64 C.C.A. 47, reversed on 
other grounds 25 S.Ct. 406, 197 
U.S. 135, 49 L.Ed. 696. 

49. U.S.—U. S. V. Macy & Co., 13 Ct. 
Cust.App. 245. 

17 C.J. p 608 note 35. 

Jurisdiction of board of general ap¬ 
praisers see 17 C.J. p 608 note 38- 
p 609 note 55. 

Internal revenue 

Board of appraisers did not have 
any jurisdiction over internal reve¬ 
nue.—Shaw & Co. V. U. S., 14 Ct. 
Cust.App. 147. 

50. U.S.—U. S. V. Shea, Ill., 114 F. 
38, 51 C.C.A. 664. 

51. U.S.—Ex parte Bakelite Corpo¬ 
ration, 49 S.Ct. 411, 416, 279 U.S. 
438, 73 L.Ed. 789—Brooks v. Man- 
del-Witte Co., C.C.A.N.Y., 64 F.2d 
992, certiorari denied Mandel- 
Witte Co. V. Brooks, 52 S.Ct. 641, 
286 U.S. 559, 76 L.Ed. 1292. 

N.Y.—In re Levine's Estate, 286 N.Y. 
S. 513, 247 App.Div. 19, affirming 
278 N.Y.S. 36, 154 Misc. 700. 

The same refinements of reasoning 
i and technical rules cannot be in¬ 
dulged in customs litigation, that 
obtain in general litigation under the 
rules of the various federal circuits 
and of the supreme court.—Monte- 
mayor e Hijos V. U. S., 24 C.C.P.A. 
(Customs) 7. 

52. U.S.—U. S. V. International 
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Graphite & Electrode Corporation, 
25 C.C.P.A.(Customs) 74. 

Court of law 

U.S.—David L. Moss Co. v. U. S., C.C. 
P.A., 103 F.2d 395. 

Fart of system of corrective justice 
Customs court is the tribunal es¬ 
tablished by congress in the provi¬ 
sion of a complete system of cor¬ 
rective justice for the administration 
of the customs laws.—David L. Moss 
Co. V. U. S., supra. 

53. U.S.—Brooks v. Mandel-Witte 
Co., C.C.A.N.Y., 54 F.2d 992, 'cer¬ 
tiorari denied Mandel-Witte Co. v. 
Brooks, 52 S.Ct. 641, 286 U.S. 559, 
76 L.Ed. 1292. 

54. U.S.—-U. S. V. Kurtz, 5 Ct.Cust, 

App. 144. , 

17 C.J. p 609 note 58. 

Powers and duties of general ap¬ 
praisers see 17 C.J. p 609 note 
56-p 610 note 73. 

55. U.S.—U. S. V. Macy & Co., 13 Ct. 
Cust.App. 245. 

Their decisions are promulgated 
throughout the trade generally, and 
are read and followed by customs 
brokers and importers as authority 
for their actions, and are the guides 
as to market value and followed as 
authoritative by all collectors and 
appraising oflacers.—Stein v. U. S., 1 
Ct.Cust.App. 36. 

56. U.S.—Auffmordt v. Hedden, N. 
Y.. 11 S.Ct. 103, 107, 137 U.S. 310, 
34 L.Ed. 674, affirming, C.C., 30 P. 
360—Erhardt v. Ballin, N.Y., 150 
P.' 529, 80 C.C.A. 271. 

4 C.J. p 1408 note 98 [g]—17 C.J. 



25 C.J.S. 


CUSTOMS DUTIES 


lection of merchant appraisers were repealed by 
Act of June 10, 1890 26 U.S.St. at L. p 142 c 407 
§29. 

^ 88. Inspectors and Other Subordinate Of¬ 
ficers 

Congress has authorized and empowered the secretary 
of the treasury to appoint certain subordinate officers In 
the customs service, and has made provision as to the 
compensation of such officers. The due exercise by the 
secretary of the power to remove such officers, under au¬ 
thority conferred by congress, is conclusive. 

Congress has power to vest in the secretary of the 
treasury power to appoint certain subordinates in 
the customs service.57 By statute, 19 U.S.CA. § 
6, the secretary is authorized and directed to ap¬ 
point examiners of merchandise, inspectors, and 
such other customs officers, laborers, and other em¬ 
ployees as he shall deem necessary, to prescribe their 
designations, and duties when not otherwise de¬ 
fined by law, and to fix their compensation.58 By 
another statute, 19 U.S.CA. § 6 a, the annual sal¬ 
aries of various officers and employees, including 
inspectors, clerks, laborers, and guards, are speci- 
fied.59 Generally speaking a subordinate is enti¬ 
tled only to the salary of the position to which he 


§ 88 

has been appointed, notwithstanding he performs 
also some or all tfie duties which attach to another 
position or office.It has been held that an inspec¬ 
tor who for several years accepts a regular statu¬ 
tory compensation without claiming extra charges 
for work done overtime will be considered, in the 
absence of fraud or coercion, to have accepted such 
payments as in fulL®^ Inspectors are public offi¬ 
cers, and not mere servants of the collector.®^ 

An officer of the customs, duly commissioned and 
performing the duties of his office, is presumed to 
have taken the regular oaths,®^ ^ind his appointment 
is presumed to be a proper one.®^ 

Removal or suspension. Congress has power to 
vest in the secretary of the treasury the power to 
remove certain subordinates in the customs serv- 
ice.65 Xhe action of the secretary of the treasury 
in removing from office a subordinate in the cus¬ 
toms service pursuant to authority duly conferred, 
after due compliance with applicable law and reg¬ 
ulations, is not subject to revision in the courts.^® 
An order of the president reciting the wrong which 
has been done to a person by his removal from a 
subordinate office in the customs service, and pro- 


p 624 note 41 [b]—-40 C.J. p 647 
notes 19, 20. 

Reappraisement generally see infra § 

120 . 

Status, powers, and duties 

The status, powers, and duties of 
merchant appraisers were considered 
or determined in various cases.— 
Auffmordt v. Hedden, N.Y., 11 S.Ct 
103, 137 U.S. 310, 326, 34 L.Ed, 674, 
affirming, C.C., 30 F. 360—4 C.J. p 
1408 note 98 Cg]—17 C.J. p 607 note 
21 [a], p 624 note 41 [a], [b]. 

57. Storekeeper 

U.S.—Eberlein v. U. S., 42 S.Ct. 12. 
257 U.S. 82, 66 L.Ed. 140. 

58, Earlier regulations or statutes 

(1) With the approval of the secre¬ 
tary of the treasury, collectors were 
authorized to appoint officers, such as 
inspectors, gaugers, weighers, and 
clerks,—Turner v. U. S., 21 Ct.Cl. 24 
—17 C.J. p 607 note 13. 

(2) Where the collector appointed 
and commissioned an inspector, it 
was presumed, until the contrary 
was shown, that it was with the 
consent and approbation of the secre¬ 
tary of the treasury, required by 
statute —U. S. v. Bachelder, C.C.N. 
H., 24 F.Cas.No.14,490, 2 Gall. 15. 

(3) Act of March 4, 1909, 35 U.S. 
St. at L. p 1066 c 314 § 2, authorizing 
the secretary of the treasury to “in¬ 
crease and fix" compensation of in¬ 
spectors of customs, as he may think 
advisable, not to exceed a certain 
amount gave no power to decrease 
compensation, “fix" being controlled 


by “increase."—Cochnower v. U. S., 
39 S.Ct. 137, 248 U.S. 405, 63 L.Ed. 
328, reversing 51 Ct.Cl. 461, modified 
on other grounds 39 S.Ct. 387, 249 
U.S. 588, 63 L.Ed. 790. 

59. Earlier statutes 

(1) Under Rev.St. §§ 2733, 2737, 
and Act March 3, 1881, 21 U.S. St. 
at L. p 429, apparently superseded, 
there was nothing to prevent the 
secretary of the treasury from ap¬ 
pointing customs inspectors at the 
port of New York at a salary of four 
dollars a day.—Ryan v. U. S., 43 S. 
Ct. 34, 260 U.S. 90, 67 L.Ed. 147, af¬ 
firming 56 Ct.Cl. 103. 

(2) Act Dec. 16, 1902, 32 U.S. St. 

at L. p 735, authorizing the secretary 
of the treasury to increase the com¬ 
pensation of inspectors of customs at 
the port of New York in a sum not 
exceeding one dollar a day, as com¬ 
pensation for work performed at un¬ 
usual hours and as reimbursement 
for expenses, was wholly permissive, 
and was not rendered mandatory by 
Act June 30, 1906, and Act March 
4, 1907, making appropriations to 

pay inspectors at the port of New 
York the difference between the sal¬ 
ary of four dollars a day paid them 
for certain months and “their proper 
salary for the same period ($5 per 
diem)", there being inspectors whose 
pay had been fixed at five dollars a 
day to which such language could be 
applied.—Ryan v. U. S., supra. 

(3) Salary or compensation of an 
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“occasional weigher."—Pray v. U. S., 
Ct.Cl., 1 S.Ct. 483, 106 U.S. 594, 27 
L.Ed. 265. 

17 C.J. p 607 note 19 [bj. 

60. U.S.—MacMath v. U. S., 39 S.Ct. 
31. 248 U.S. 151, 63 L.Ed. 177, af¬ 
firming 51 Ct.Cl. 356. 

61. U.S.—U, S. V. Garlinger, 18 S. 
Ct. 364, 169 U.S. 316, 42 L.Ed. 762. 

17 C.J. p 607 note 15. 

62. U.S.—Hooper v. Fifty-One 
Casks of B'andy, D.C.Me., 12 P. 
Cas.No.6,674, 2 Ware 371. 

63. U.S.—U. S. V. Bachelder, C.C.N. 
H., 24 F.Cas,No.l4,490, 2 Gall. 15. 

64. U.S.—Erhardt v. Ballin, N.Y., 
150 F. 529, 80 C.C.A. 271. 

17 C.J. p 607 note 17. 

65. Storekeeper 

XJ.S.—Eberlein v. U. S., 42 S.Ct. 12, 
257 U.S. 82, 66 L.Ed. 140, affirming 
53 S.Ct. 466. 

XTuder earlier statute 

The power of a collector, under 
Rev.St. § 2621, to employ, with the 
approval of the secretary of the 
treasury, proper persons as weigh¬ 
ers, gaugers, measurers, and inspec¬ 
tors implied the power of removal, 
so that the collector could, with the 
approval of the secretary, remove or 
discharge such officers.—Turner v. 
U. S., 21 Ct.Cl. 24. 

66. Storekeeper 

U.S.—Eberlein v. U. S., 42 S.Ct, 12, 
257 U.S. 82, 66 L.Ed. 140, affirming 
63 Ct.Cl. 466, 
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iriding that he may be reinstated in an appropriate 
classified position in the customs service, does not 
have the effect of reinstating such person in the 
office from which he was duly removed by the sec¬ 
retary of the treasury pursuant to authority duly 
conferred on the latter by congress, and has no ef¬ 
fect other than to render such person eligible to 
appointment.®'^ In the absence of any restraining 
statute, where the secretary of the treasury has pow¬ 
er to determine the number of inspectors of cus¬ 
toms, he may abolish the office of a particular in¬ 
spector with resultant removal of such inspector.®^ 

By an unreasonable delay in taking steps to as¬ 
sert and protect his rights, an inspector of customs 
in the classified civil service who has been dismissed 
from office without having been given notice of the 
charges against him, in violation of the applicable 
statute, abandons his title to his office and any right 
to recover its emoluments, including salary.®^ 

A per diem employee in the customs service who 
was duly suspended from duty and pay for cause 
by the secretary of the treasury was not entitled to 
compensation for the period of suspension during 
which he did not perform any services for the gov¬ 
ernment,^® and the secretary did not have power to 
revoke the suspension after the period of suspen¬ 
sion had expired, for the purpose of paying such 
ernployee for such period. 

§ 89. Customs Brokers 

Provision is made by statute for the issuances of li¬ 
censes to customhouse brokers and for the revocation of 
such licenses. 

A Statute, 19 U.S.C.A. § 1641, authorizes the sec¬ 
retary to prescribe rules and regulations govern¬ 


ing the licensing as customhouse brokers of citi¬ 
zens of the United States of good moral character 
and of corporations, associations, and partnerships, 
and provides, subject to certain qualifications, that 
no person shall transact business as a customhouse 
broker without a license granted in accordance with 
the provisions of such statute.'^^ 

A customs broker loses his lien on imported mer¬ 
chandise for duties paid by him and for his com¬ 
missions by delivering such merchandise to one 
claiming it by virtue of trust receipts. 

Revocation or suspension of license. The collec¬ 
tor is authorized by statute, 19 U.S.C.A. § 1641, to 
initiate proceedings looking to the revocation or sus¬ 
pension of a license issued to a customhouse broker 
thereunder.'^^ The notice to show cause why a li¬ 
cense should not be revoked, contemplated by such 
statute, need not set forth the case with legal cer¬ 
tainty,'^® and the unnecessary use of technical le¬ 
gal phrases charging an offense not proved is no 
ground for denying revocation.'^® The secretary of 
the treasury has the right to revoke a license.'^ 
Fraudulent conversion of a check for the refund of 
duties constitutes sufficient ground for revocation, 
as does failure to keep books of accounts for keep¬ 
ing a record of refunds and the withholding and 
use by the broker of refunds for his own purpos¬ 
es.'^® 

The secretary of the treasury is not limited mere¬ 
ly to revoking or suspending a license when a case 
is presented to him by the collector after hearings 
have been held, but may decide the case on juris¬ 
dictional grounds and remand it on the ground that 
the hearings were not in accordance with law, with 


07. U.S.—Eberlein v. U. S., supra. 

68. KeinstatemeiLt to afford oppor¬ 
tunity to answer charg-es 

(1) Where the secretary of the 
treasury created the office of cus¬ 
toms inspector, for the purpose of 
reinstating- an inspector dismissed 
without compliance with Act Aug. 
24, 1912, 37 U.S. St. at L. p 555 
0 389 § 3, 5 U.S.C.A. § 652, as 
to notice of charges for the purpose 
of affording a hearing, it was within 
his power, after such hearing had 
vindicated the inspector, to again 
abolish the office and remove the 
inspector for the reason that his 
services were not needed.—Norris v. 
U. S., 42 S.Ct 9, 257 U.S. 77, 66 L. 
Ed. 136, affirming 55 Ct.Cl. 208. 

(2) Fact that order to abolish of¬ 
fice and to dispense with services of 
inspector in such case was signed by 
an assistant secretary of the treas¬ 
ury did not render the order inef¬ 
fective where the order became a 


part of the archives of the treasury 
department, and there was no show¬ 
ing that the order was changed by 
the secretary or that it did not have 
his full sanction and approval.—Nor¬ 
ris V. U. S., supra. 

69. U.S.—Nicholas v. U. S., 42 S.Ct. 
7, 257 U.S. 71. 66 L.Ed. 133, affirm¬ 
ing 55 Ct.Cl. 188. 

Uelay held unreasonable 

(1) More than three years.—^Nich¬ 
olas V. U. S., supra. 

(2) More than eleven months.— 
Norris v. U. S., 42 S.Ct. 9, 257 U.S. 
77, 66 E.Ed. 136, affirming 55 Ct.Cl. 
208. 

70. U.S.—Rothschild v. U. S., 62 Ct. 
Cl. 297, 

71. U.S.—Rothschild v. U. S., supra. 

72. "Customs or customhouse bro¬ 
ker" defined see Brokers § 1. 

Where a power of attorney to re¬ 
cover an excess of duties was given 
i to a customhouse broker the power 
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did not attach when the amount of 
the duties was fixed initially by the 
collector of the port but when the 
duties were finally fixed by the ap¬ 
praisers and the liquidating clerk, 
where either a suit or an appeal to 
the treasury department to obtain 
a refund was necessary.—Culver v. 
Western Union Tel. Co., 50 N.y. 691. 

75. Mass.—T. D. Downing Co. v. 
Shawmut Corporation, 139 N.E. 
525, 245 Mass. 106, 27 A.L.R. 1522. 

74- U.S.—Weinstock v. Kiting, D.C. 
N.Y., 3 F.Supp. 319. 

75- U.S.—In re Corsi, D.C.N.Y., 235 
F. 994. 

76. U.S,—In re Corsi, supra. 

77- U.S.—In re Landeck & Merrill, 
D.C.Wash., 20 P.2d 249. 

78. U.S.—In re Corsi, D.C.N.Y., 235 
F. 994. 

79. U.S.—In re Landeck & Merrill, 
D.C.Wash., 20 P.2d 249. 
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directions to start a new proceeding.^O Further¬ 
more, the broker whose license it is sought to sus¬ 
pend or revoke is estopped to assert that the sec¬ 
retary may not decide the case on jurisdictional 
grounds where the broker himself raised the juris¬ 
dictional objections.SI 

Upon review of an adverse finding by the col¬ 
lector, which the licensee may have, first by the 
secretary of the treasury and then by a court, the 
finding of the collector on questions of fact should 
be treated as a verdict and not be disturbed when 
there is evidence to support it.S2 The fact that aft¬ 
er a proceeding has been initiated by the collector 
and hearings held, the record is sent to the secretary 
of the treasury does not prevent the commencement 
of a new proceeding after remand by the secretary 
on the ground that the hearings were not conducted 
in accordance with law;S3 and the fact that on re¬ 
manding the case the secretary instructs the collec¬ 
tor to commence a proceeding de novo does not ren¬ 
der a second proceeding improper.S4 

Enforcement of rights and liabilities. In an ac¬ 
tion by a customhouse broker, based on an agree¬ 
ment by defendant to pay to such broker a portion 
of certain fees to be received by defendant in cer¬ 


§ 90 

tain protest cases, in consideration of such broker’s 
cooperating with, and rendering services, to, de¬ 
fendant in connection with such cases, plaintiff is 
required to prove that he rendered such services.^^ 
In an action on contract by a customhouse broker 
and freight forwarder to recover for services ren¬ 
dered and for disbursements made on account of 
defendant, evidence as to irrelevant matters is not 
admissible,and questions of fact are for the ju- 

ry.87 

A customhouse broker who, with notice from the 
person who is entitled to receive a drawback, of the 
claim of such person, pays the amount to another 
who had originally employed such broker, makes 
such payment at his risk and is liable to the person 
so entitled for the amount of the payment where 
such other has become insolvent.The seller of 
merchandise may not recover from a customs bro¬ 
ker the amount of the purchase price at which cer¬ 
tain merchandise was to have been delivered to the 
buyer in a foreign country, because of the seizure 
and destruction of such merchandise by public au¬ 
thorities at a point of transhipment, where such bro¬ 
ker was engaged merely as a customs broker for 
reforwarding the merchandise at such point and 
acted with due diligence and without negligence.^^ 


CUSTOMS DUTIES 


V. ARRIVAL AND ENTRY, APPRAISEMENT, ASCERTAINMENT OF DUTY, LIQUIDATION, 
BONDS, WAREHOUSES, AND FEES AND CHARGES 


A. ARRIVAL, ENTRY, AND PERMIT TO LAND 


§ 90. Arrival and Report of Vessel 

Vessels arriving from a foreign port must report the 
arrival and make formal entry of the vessel. 


Under the federal statutes the master of a vessel 
arriving at a port of the United States from a for¬ 
eign port must report the arrival of the vessel, 


80. U.S.—Wemstock v. Elting-, D.C. 
N.Y., 3 P.Supp. 319. 

81. U.S.—^Weinstock v. Elting, su¬ 
pra. 

82. U.S.—In re Corsi. D.C.N.Y., 235 
F. 994. 

83. U.S.—Weinstock v. Elting, D.C. 
N.Y„ 3 F.Supp. 319. 

84. U.S.—Weinstock v. Elting, su¬ 
pra. 

85. N.Y.—Sternberg v. Curie, 275 N. 
Y.S. 866, 242 App.Div. 581. 

86. Mass.—Stegeman v. Kelley, 166 
N.E. 768, 267 Mass. 450. 

87. U.S.—Stegeman v. Kelley, supra. 
Particular ci.uestion.s 

Questions relating to broker’s 
agency and reasonableness and ne¬ 
cessity of services.—Stegeman v. 
Kelley, supra. 

88. U.S.—Revere Sugar Refinery v. 
Stone & Downer Co., D.C.Mass., 285 
F. 167. 


89. liiability as bailee 

In reaching the conclusion stated 
in the text, it was held that the 
customs broker could not be charged 
on the theory that he was a bailee 
for hire and that there was a con¬ 
structive bailment merely because a 
local bill of lading or shipping re¬ 
ceipt to the point of transshipment 
named him as consignee, in view of 
the fact that there was never a 
time when the seller or any repre¬ 
sentative of the seller could have 
put the customs broker in possession 
and control of the goods.—Schmiege- 
low V. Ocean Brokerage Co., 197 P. 
323, 115 Wash. 289. 

90. U.S.—U. S. V. Eagle Indemnity 

Co., D.C.Va., 18 F.2d 135, affirmed, 

C. C.A., Eagle Indemnity Go. v. U. 

S., 22 P.2d 388, certiorari denied 

48 S.Ct. 304, 276 U.S. 624, 72 L.Bd. 

737—Isbrandsten-MoHer Co., Inc. 

V. 452,413 Feet B. M. of Lumber, 

D. G.Fla., 14 F.2d 207—U. S. v. 

Thirty-Six Cases of Intoxicating 

Liquor, D.C.Tex., 281 F. 243—The 
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Paolina S., C.C.N.Y., 11 F. 171— 
Shelton v. Austin, C.C.Mass., 21 F. 
Cas.No,12,752, 1 ClifC. 388, affirmed 
5 Wall. 113, 18 L.Bd. 544. 

Penalties for failure to report ar¬ 
rival see infra § 255. 

The term “arrival,within the 
meaning of various statutes relating 
to vessels arriving at a port of the 
United States from a foreign port 
has been defined in a number of 
cases.—The Cherie, C.C.A.Me., 13 F. 
2d 992—5 C.J. p 534 note 43. 

Vessels required to report 

(1) An “open, clinker-built gaso¬ 
line launch, about eighteen and a 
half feet long,” and not shown to be 
a foreign vessel or to contain mer¬ 
chandise, IS not required to report.— 

U. S. V. One Gasoline Launch, Wash., 
133 F. 42, 66 C.C.A. 148. 

(2) A provision which exempts 
“ships or vessels of war,” from the 
necessity of making report at entry 
extends to privateers.—The Wilson 

V. U. S., C.C.Va., 30 F.Cas.No.17,846. 



§ 91 


CUSTOMS DUTIES 


25 C.J.S. 


and make formal entry of such vessel.^^ The pro¬ 
vision for a report of arrival applies to all vessels 
arriving at a port, whether the arrival be voluntary 
or by stress of weather, or the port be the intended 
port of discharge or not.^2 The report required 
must be made at the office of the chief officer of the 
customs,and a report to an inspector on board 
the vessel or in a shop on shore, is not a compliance 
with the statutes but the master is not in default 
where the failure to comply with the statute is due 
to the neglect of the officer to do what is a prereq- 
uisite.95 “Entry,in the technical sense, means com¬ 
pliance with the port regulations; a vessel does not 
make entry merely by arriving at a port.^® Under 
a provision that foreign vessels shall make entry at 
the custom house within forty-eight hours, but ex¬ 
cepting vessels arriving in distress or for the pur¬ 
pose of taking on fuel or supplies, which shall de¬ 
part in twenty-four hours, it was held that a vessel 
so entering a port in distress or for fuel or supplies, 
but remaining more than twenty-four hours, is re¬ 
quired to report and make entry.97 Another provi¬ 
sion of the law requires a person in charge of a 
vehicle arriving from “contiguous country’’ to re¬ 
port the arrival. Lands separated by water, without 
dry land intervening, are not contiguous, within the 
statute where the intervening water is high seas 


over which neither country has exclusive jurisdic¬ 
tion.^^ 

§ 91. Manifests 

The master or person in charge of a vessel arriving 
in, or bound for, the United States, or a vessel arriving 
from a contiguous country, must produce a proper mani¬ 
fest. 

Under the statutes the master of every vessel ar¬ 
riving in, or bound for, the United States and re¬ 
quired to make entry, must produce a manifest, 
signed and sworn to by him.99 Manifests are re¬ 
quired only of vessels arriving in, or bound for, the 
United States and carrying goods or persons from 
foreign ports.^ The fact that the master entering a 
port of the United States with dutiable merchandise 
consigned to that port, may intend such merchan¬ 
dise to be returned to a foreign country, does not 
excuse his failure to present a manifest.^ A vessel 
intending to discharge her cargo within the terri¬ 
torial waters of the United States is bound to the 
United States,^ although the intention is to transfer 
the cargo at sea outside the territorial limits to con¬ 
tact boats by which it is to be carried to a United 
States port.4 The requirement that merchandise 
brought in be included in the manifest was designed 
to enable the government to collect the duties on 
dutiable articles coming into this country from for¬ 
eign ports.5 The word “merchandise,” as used in 


91. TJ.S.—U. S. V. Sullivan. C.C.A. 

Fla., 26 F.2d 606. 

Entry of groods see infra § 92 et seq. 
32. TJ.S.—U. S. V. Webber, C.C, 

Mass., 28 F.Cas.No.16,656. 

93. TJ.S.—^U. S. V. Randall, D.C. 

Mass., 27 F.Cas.No.16,119. 

94. IT.S.—U. S. V. Galacar, D.C. 

Mass., 25 F.Cas.Ko.15,181. 

95. U.S.—U. S. V. Randall, D.C. 

Mass., 27 F.Cas.No.16,119, 

96. TJ.S.—^TJ. S. V. Sullivan, C.C.A. 

Fla., 26 P.2d 606. 

S7. TJ.S.—U. S. V. Eagle Indemnity 
Co., D.C.Va., 18 P.2d 135, affirmed, 
C.C.A., Eagle Indemnity Co. v. U. 
S., 22 P.2d 388, certiorari denied 
48 S.Ct. 304. 276 U.S. 624, 72 D.Ed. 
737. 

98. U.S.—U. S. V. Hunter, C.C.A. 

Pla„ SO P.2d 968. 

Britisli West Indies are not “con¬ 
tiguous country” within statute.—U. 
S. V. Hunter, supra. 

99. U.S.—The Newton Bay, C.C.A. 

N.T., 36 F.2d 729, affirming, D.C., 
30 P.2d 444—The Mistinguette, C. 
C.A.N.Y., 27 F.2d T^SS—New York 
& Cuba Mail S. S. Co. v. U. S., D. 
C.N.Y., 125 F. 320, reversed on 
other grounds 26 S.Ct. 327, 200 U S 
488. 50 L.Ed. 569—Phile v. The 
Ship Anna, Pa., 1 Dali. 197, 1 L. 
Ed. 98—One Hundred and Thirty- 


four Thousand Nine Hundred and 
One Feet of Pine Lumber, C.C.N. 
Y., 18 F.Cas.No.10,523, 4 Blatchf. 
182. 

Forfeitures for violation of regula¬ 
tions see infra § 257. 

Penalties for violation of regulations 
see infra § 255. 

Definition 

A manifest is a statement in offi¬ 
cial form showing what merchan¬ 
dise the vessel carries.—The Sylvia 
II, D.C.Mass., 28 F.2d 215. 

Purpose of manifest is to furnish 
customs officers with lists to check 
against, to inform the revenue offi¬ 
cers what goods are being brought 
into the country, and t© provide safe¬ 
guards against goods being brought 
in on vessel and smuggled ashore.— 
The Sylvia II, supra. 

Contents of manifest 
The manifest must contain the 
names of the ports where the mer¬ 
chandise' was laden and the ports to 
which it is destined, particularly de¬ 
scribing the merchandise; the name, 
description and tonnage of the ves¬ 
sel, the port to which it belongs, and 
the name of the master; the names 
of the consignees of the merchan¬ 
dise; the names of the passengers, 
stating whether they are cabin or 
steerage passengers, and specifying 
the number and description of the ^ 
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pieces of baggage belonging to each; 
a ^ list of the baggage not accompa¬ 
nied by passengers, and an account 
of the sea stores and ship's stores on 
board.—Tariff Act 1930, 19 U.S.C.A. 
§ 1431. 

1. U.S.—Fish v. Brophy, D.C.N.Y"., 
52 P.2d 198—The Metmuzel, D.C. 
Va., 49 F.2d 365, affirmed, C.C.A., 
49 F.2d 368, certiorari denied Miller 
V. U. S., 51 S.Ct. 657, 283 U.S. 866, 
75 L.Ed. 1470. 

Demand for manifest, made by sea¬ 
man who was not officer of coast 
guard to one of crew of vessel, was 
unauthorized, under a statute re¬ 
quiring delivery of manifest on de¬ 
mand to customs officer or coast 
guard.—The Patricia. No. 970-A, C. 
C.A.Cal., 81 P.2d 814. 

2 . TJ.S.—The Fame, D.C.Mich., 8 F- 
Cas.No.4,632. 

3. U.S.—The Metmuzel, D.C.Va., 49 
F.2d 365, affirmed, C.C.A., 49 P.2d 
368, certiorari denied Miller v. U. 
S., 51 S.Ct. 657, 283 U.S. 866, 75 
L.Ed. 1470—The Marion Phillis, C. 
C.A.N.Y., 36 F.2d 688. 

4. U.S.—U. S. V. Bengochea, C.C.A. 
Fla., 279 F. 537. 

5. U.S.—U. S. V. Sischo, C.C.A. 
'Wash., 270 F. 958, affirming, D.C., 

262 F, 1001, and certiorari grant¬ 
ed 41 S.Ct. 624, 256 U.S. 688, 65 L. 
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a statute relating- to goods that must be included in 
the manifest, is not limited to goods capable of be¬ 
ing imported, but includes intoxicating liquor.^ 

Contiguous country. Another provision of the 
statute requires a person in charge of a vehicle ar¬ 
riving in the United States from a contiguous coun¬ 
try to produce a manifest. Lands separated by wa¬ 
ter, without dry -land intervening, are not contigu¬ 
ous countries within the meaning of the law, where 
the intervening water is high seas over which nei¬ 
ther country has exclusive jurisdiction.^ 

§ 92. Entry in General 

The importer of merchandise must make an entry 
of the merchandise in the form prescribed by statute. 

As a condiiton precedent to taking possession of 
imported merchandise, entry^ thereof must be made 
with the collector of the district within which the 
importation has been made, in the form prescribed 
by statute,^ and this is true of all importations, 
whether free or dutiable,and regardless of their 
value.^^ 

§ 93. Kinds of Entry 

Among the entries provided for by statute are entry 


for consumption, entry for warehouse, immediate trans¬ 
portation entry, appraisement and informal entry, and 
customs mail entry. 

The statutes have at different times permitted 
various kinds of entries according to the needs and 
convenience of the importer, such as the entry for 
consumption, which is made when it is desired to 
take immediate possession of the goods on payment 
of duty;^2 ^he entry for warehouse, when immediate 
possession of the merchandise is not taken by the im¬ 
porter and, pending withdrawal, a bond for duties is 
given in lieu of payment the immediate transpor¬ 
tation entry, whereby goods may be entered at the 
port by a bonded carrier, the usual formalities con¬ 
cerning entry and payment of duty being had at the 
latter port;^^ a kind of entry known as appraise¬ 
ment and informal entry without invoice, which is a 
combination of two forms of entry formerly in use, 
known as appraisement entry and informal entry, 
this combined entry being used for merchandise not 
exceeding one hundred dollars in value, and for 
noncommercial importations, such as personal and 
household effects, or articles sent as gifts, for which 
no invoice or statement of value can be produced 
the customs .mail entry for goods imported under 
parcel post conventions and in ordinary mail;^® the 


Ed. 1172, affirmed 43 S.Ct. 88, 260 
U.S. 697, 67 L.Ed. 469, and reversed 
on other grounds 43 S.Ct. 511, 262 
U.S. 165, 67 L.Ed. 925. 

6. U.S.—U. S. V. Thirty-Six Cases of 
Intoxicating Liquor, etc., D.C.Tex., 
281 F. 243—U. S. v. Bengochea, C. 
C.A.Fla., 279 F. 537. 

7. U.S.—U. S. V. Hunter, C.C.A.Fla., 
80 F.2d 968. 

British West Indies are not a 
"contiguous country" within the 
statute.—U. S. v. Hunter, supra. 

8. Meaning of term <^entry” 

(1) The entry of imported goods 
at the custom house consists in sub¬ 
mitting them to the inspection of the 
revenue officers, together with a 
statement or description of such 
goods, and the original invoiees of 
the same, for the purpose of estimat¬ 
ing the duties to be paid thereon.— 
Black L.D. 

(2) "The word 'entry,' in the acts 
of Congress, is used in two senses. 
In many of the acts it refers to the 
bill of entry, the paper or declara¬ 
tion which the importer files with 
the entry clerk. Occasionally it is 
used to denote, not a document, but 
the series of acts necessary to the 
entering of the goods terminating 
with liquidation and payment.”—U. 
S. V. F. B. Vandegrift & Co., H.Y., 
175 F. 772, 773, 99 C.C.A. 598. 

(3) Other definitions of the word 
see 17 C.J. p 610 note 90 [a] (l)--(6). 


9. U.S.—^U. S. V. Bookbinder, D.C. 
Pa.. 281 F. 206. 

Necessity of entry 

All goods lawfully imported must 
be entered; there can be no ap¬ 
praisement without an entry and no 
certain determination or assessment 
of ad valorem duties without an ap¬ 
praisement.—Sheldon & Co. v. U. S., 
8 Ct.Cust.App. 215. 

Method of entry 

Under a former statute, examina¬ 
tion of the entry, as presented at the 
customhouse, was usually made by 
the entry clerk, and if it was found 
to be correct the collector proceeded 
to estimate the duties on the invoice 
value and quantity, and at that stage 
of the proceedings this was done 
without appraisal.—Kimball v. Good¬ 
rich, Mass., 10 Wall. 436, 19 L.Ed. 
964. 

Intoxicating liquors 

Since the prohibition of importa¬ 
tion of intoxicating liquor under Na¬ 
tional Prohibition Act tit 2 § 3, did 
not apply to all intoxicating liquor, 
the Prohibition Act did not repeal 
the provisions of law for the declara¬ 
tion and entry of intoxicating liquor. 
—U. S. V. Bookbinder, B.C.Pa., 281 
F. 206. 

10. U.S.—U. S. V. Fifty Waltham 
Watch Movements, D.C.N.Y., 139 
F. 291. 

Ariz.—Six Parcels of Placer Gold v. 
U. S., 76 P. 473, 8 Ariz. 389. 

11. CustReg., 1915, art 215. 
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12. tr.s.—TT. S. V. Golden Co., 9 
Ct.Cust.App. 229. 

13 . “Entry for warehotise’' is thie 
original entry of imported goods at 
the Custom-house.—Westray v. U. S., 
N.Y., 85 U.S. 322, IS Wall. 322, 21 
L.Ed. 763—U. S. v. Seidenberg, C.C. 
Fla., 17 F. 227. 

14. U.S.—Ellison v. U. S., Pa., 142 
F. 732, 74 C.C.A. 64, certiorari de¬ 
nied 26 S.Ct. 763, 202 U.S. 615, 50 
L.Ed. 1172. 

15. U.S.—^Ullmann v. U. S., C.C.N.T., 
177 F. 567, affirming 1 Ct.Cust.App. 
61. 

History of entry by appraisement 
XJ.S. —XJ. S. V. Frank, 2 Ct.Cust. 
App. 239, 245. 

Limitations on entry by appraise¬ 
ment 

U.S.—Ullmann v. U. S., 177 F. 567, 
affirming 1 Ct.Cust.App. 61. 

16. U.S.—U. S. V. Eighteen Pack¬ 
ages of Dental Instruments, D.C. 
Pa., 222 F. 121. 

Formal entry of parcel post im¬ 
portations is waived where such im¬ 
portations are subject by treaty to 
the American customs duties and 
regulations, except when, for proper 
administration, formal entry is re¬ 
quired.—U. S. V. General Electric Co., 
4 Ct.Cust.App. 287. 

Value 

(1) If the value is over one hun¬ 
dred dollars or the appraised value 
exceeds the customs declaration 



§ 94 

baggag-e entry for articles accompanying persons ar¬ 
riving in the United States, discussed infra § 94; 
as well as various other entries of special function. 

§ 94 , - Baggage Entries 

The statute provides a simpler and more expeditious 
method of entry for baggage accompanying a passenger. 
Dutiable merchandise in the baggage was not required to 
be entered as baggage. , 

In order to meet the convenience of the traveler, 
a simpler and more expeditious method of customs 
clearance is provided for baggage accompanying the 
passenger than for goods imported in the regular 
manner.What constituted baggage within former 
statutes and regulations has received considera- 
tion.is Official forms of baggage declaration are 
supplied the passenger, to be filled out and sworn 
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to before a customs officer and it was, under for¬ 
mer regulations discretionary with the customs offi¬ 
cers to have the examination made by the surveyor 
of the port or by a customs inspector rather than by 
the appraiser in the usual manner.^O Dutiable mer¬ 
chandise in the baggage was not required to be en¬ 
tered as baggage,and if dutiable articles were 
found in the baggage due entry of them was re- 
quired.22 It was the duty of the passenger to men¬ 
tion such dutiable articles to the collector, under 
penalty of forfeiture,*^^ unless his failure to do so 
was due to mterference by customs officers. 24 

§ 95. - Entry of Articles Exempt from 

Duty 

To secure the free entry of merchandise the customs 
regulations must be bomplied with. 
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more tlian twenty-five per cent, for¬ 
mal entry will be required.—U. S. 
V. Eighteen Packages of Dental In¬ 
struments, D.C.Pa., 222 F. 121—Oust. 
Reg., 1915, art 313. 

(2) The value of a single package, 
and not of the entire number of 
packages arriving by same mail, de¬ 
termines the necessity for formal 
entry.—U. S. v. Eighteen Packages 
of Dental Instruments, supra. 

17. Under former statutes 

Two independent systems of for¬ 
malities for the importation of per- 
so*nal effects and of merchandise not 
personal effects, each complete in it¬ 
self having been prescribed under 
Rev.St. § 2799, since repealed, and 
Customs Administrative Act of June 
10, 1890, 26 St. at L. p 131 c 407 § 
4, respectively, it could not have 
been intended that both should be 
applicable to merchandise imported 
by a passenger arriving in the United 
States, but not attempted to be con¬ 
cealed by dressing it up as baggage. 
—U. S. V. One Trunk, D.C.N.Y., 175 
F. 1012, affirmed 192 F. 913, 114 C.C. 
A. 353. 

18. Articles in view ou person 

Where a passenger, because of the 

value of a pearl necklace, wore the 
same about her neck when she made 
her declaration for duty, instead of 
having it among her baggage, .and 
the necklace was visible on her per¬ 
son, it was subject to declaration 
under the statutes and rules regulat¬ 
ing passengers’ baggage, and not un¬ 
der the regulations providing for the 
importation of merchandise.—One 
Pearl Cham v. U. S., N.Y., 123 P. 371, 
59 C.C.A. 499. 

Articles not in view on person 

(1) Personal effects do not cease 
to be baggage by being so disposed 
on the person as to be covered from 
view by the passenger's dress.—U. S. 
V. One Pearl Chain, N.Y., 139 P. 513, 
71 C.C.A. 500. 


(2) Loose precious stones in the 
pocket of a passenger, although not 
“baggage” within the common-law 
definition of the term,, are baggage 
within the meaning of § 2802, and 
the passenger is bound to declare 
them in the same way as articles in 
his trunk.—Two Hundred and Eigh¬ 
teen and One-half Carats Loose Em¬ 
eralds V. U. S., N.Y., 154 F. 839, 83 
C.C.A. 475. 

Merchandise for sale is not “bag¬ 
gage,” within the meaning of Rev 
St. § 2799, relating to the “personal 
baggage ... of persons who ar¬ 
rive in the United States,” and hence 
a declaration of value is not re¬ 
quired.—U. S. V. One Trunk, D.C.N. 
Y., 175 P. 1012, affirmed 192 P. 913, 
114 C.C.A. 353. 

“Wearing apparel in actual use” 
has been defined.—^Astor v. Merritt, 
N.Y., 4 S.Ct. 413, 111 U.S. 202, 28 L. 
Ed. 401. 

19. U.S.—The Robert Edwards, S. 

C., 6 Wheat. 187, 5 L.Ed. 238. ' 
Form and effect of such entries 
U.S.—U. S. V. One Trunk, N.Y., 192 

P. 913, 114 C.C.A. 353. 

17 C.J. p 611 note 4 [a]. 

Enumeration of articles of baggage 

Rev.St. §§ 2799, 2801, since re¬ 

pealed, were not intended to pro¬ 
vide alternative methods of deal¬ 
ing with the baggage of a pas¬ 
senger entering the United States, 
and the discretion given to the 
customs officers by § 2801 to make 
an examination of such baggage, 
did not dispense with the ne¬ 
cessity of making the entry required 
by § 2799 in all cases before the 
baggage could be landed. Any duti¬ 
able article found in the baggage of 
a passenger entering the United 
States, which was not at the time of 
making the entry of such baggage 
under Rev.St. § 2799, “mentioned to 
the collector before whom*" such en¬ 
try was made by the person making 
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the entry,” was subject to forfei¬ 
ture, under the provisions of § 2802, 
without regard to the existence of 
any fraudulent intent; but it was a 
sufficient “mention” of an article to 
avoid forfeiture if it was called to 
the attention of the officer who, as 
representative of the collector, took 
the entry or declaration, although it 
was not mentioned therein.—U. S. v. 
One Pearl Necklace, N.Y., 111 P. 164, 
49 C.C.A. 287, 56 L.R.A. 130, revers¬ 
ing, D.C., 105 P. 357. 

20. Rev.St. § 2801. 

Baggage declaration was not dis¬ 
pensed with by the giving of this 
discretion to the customs officials.— 
U. S. V. One Pearl Necklace, N.Y., 
111 P. 164, 49 C.C.A. 287, 56 L.R.A. 
130. 

21. U.S.—U. S. V. One Trunk, N.Y., 
192 P. 913, 114 C.C.A. 353, affirmed 
U. S. V. One Trunk, D.C.N.Y., 175 P. 
1012 . 

22. Rev.St. § 2801. 

Merchandise iu baggage 

The provision in the Customs Ad¬ 
ministrative Act of June 10, 1890, 
26 St. at L. p 131 c 4 07 § 4, that 
“except in case of personal effects, 
no importation of any merchandise” 
shall be entered without invoice, is 
equivalent to an exception of articles 
not personal effects from the provi¬ 
sion relative to the declaration of 
“baggage” in Rev.St. § 2799.—U. S. v. 
One Trunk, D.C., 175 P. 1012, af¬ 
firmed, N.Y., 192 P. 913, 114 C.C.A. 
353. 

23. Rev.St. § 2802. 

Mention, 

It is sufficient to mention a “trunk” 
in a passenger’s baggage declaration 
without mentioning its contents.— 
U. S. V. One Trunk, D.C.N.Y., 171 F. 
772, affirmed 184 P. 317, 106 C.C.A. 
459. 

24. U.S.—U. S. V. One Pearl Chain, 
N.Y., 139 F. 513, 7l C.C.A. 500. 
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Regulations prescribed by the treasury department 
to secure the free entry of goods must be ob¬ 
served thus, to secure free entry of materials 
necessary for the construction, outfit or equip¬ 
ment of vessels named in Tariff Act 1913, par. j, 
subsection 5, they must be entered in bond under 
regulations of the treasury department and proof 
must subsequently be made that they have been so 
used, a mere claim for free entry at the time of 
importation being insufficient.^^ Before artistic an¬ 
tiquities can be admitted free of duty, the customs’ 
regulations must be complied with;27 and where 
the certificate or invoice fails to give the name and 
address of the person from whom the goods were 
acquired, there is not a compliance with the regula¬ 
tions. If the importer fails to comply with the 
regulations and obtains free entry of the arti¬ 
cles from the collector, he cannot be heard to make 
oral proof thereafter.29 The term ‘^shipper” as 
used in customs regulations requiring a certificate 
from the foreign seller or shipper of antique works 
of art as to the antiquity of the articles does not 
include one who merely placed together, packed, 
and started the articles in transitu.^^ Under a cus¬ 
toms regulation for the admission, free of duty, of 


works of art imported for presentation to any pub¬ 
lic institution on the filing, with the entry, of an 
affidavit showing that the articles were imported 
expressly for presentation to the institution named, 
etc., the affidavit must be filed at the time the entry 
is made.^^ 

§ 95 . - Entry under Duress 

An entry is made under duress when an importer^ 
by reason of an unJawful demand, has made an addition 
to the entry or has included nondutiable items in the 
value of the merchandise, in order to obtain the merchan¬ 
dise or avoid a penalty. The importer is not bound by 
an entry made under duress. 

An entry made under duress is no entry,and 
is not binding on the importer.33 Where importers, 
in order to get their goods, were compelled to in¬ 
clude nondutiable commissions in the entered value 
of their merchandise, this constituted duress but 
where an importer freely and voluntarily, and not 
by reason of an unlawful demand on the part of the 
collector, has made an addition on entry, in order 
to avoid a penalty that would accrue in case he did 
no-t make such addition, the entry was not made 
under duress, and a notation on the entry that it 
was made under duress was unavailing.35 Moral 


25. U.S.—U. S. V. McNab, D.C.Conn., 
300 F. 391—Hinkle v. tJ. S., 19 
C.C.P. A. (Customs) 125—Rosenfield 
V. IT. S., 18 CC.P.A.(Customs) 146. 

C5-oods of domestic orig*!!! 

Free List, par 4,04 Tariff Act of 
1913, Comp.St. § 5291, entitles cer¬ 
tain goods of domestic origin to free 
entry provided proof of the identity 
of such goods shall be made under 
regulations to be prescribed by the 
secretary of the treasury. Art 333, 
Customs Regulations of 1915, sets 
out such regulations. Merchandise 
was exported from Malone, N. Y., 
and subsequently imported and en¬ 
tered at Malone for immediate trans¬ 
portation without appraisement to 
New York City, where it was en¬ 
tered for consumption and bond giv¬ 
en for production of evidence of out¬ 
ward shipment. The certificate of 
exportation by the collector at Ma¬ 
lone was not furnished by the im¬ 
porter to the collector at New York. 
In view of the provision of art 333 
that such certificate '‘will be issued 
on application of the importer or col¬ 
lector," and of the fact that the 
papers in the case set forth the facts 
necessary for such inquiry, it was 
the duty of the collector at the port 
of New York to satisfy himself by 
application to the collector at Ma¬ 
lone as to whether or not the goods 
had been exported.—U. S. v. Golden 
Co., 9 Ct.Cust.App. 229. 

26. u.S.—U. S. v. McNab Co., D.C. 
Conn., 300 F. 391. 


27, U.S.—U. S. V. Bird, 16 Ct.Cust. | 

App. 306. 

Inconvenience and hardships of 
special cases may not be permitted 
to alter rules of general application 
intended to work for the general wel¬ 
fare—Hinkle V. U. S., 19 C.C.P.A. 
(Customs) 125. 

2iS. U.S.—Hinkle v. U. S., supra—U. 

S. V. Bird, 16 Ct.Cust.App. 306. 
Provision held reasonable 

Customs Regulations of 1915 art 
395, providing that the importer of 
antiquities shall furnish a certificate 
stating from whom the merchan¬ 
dise was acquired and the date of 
its acquisition, is reasonable.—U. S. 
v. Tsai, 9 Ct.Cust.App. 42. 

Certificate held insufficient 

A certificate stating that antiqui¬ 
ties were acquired from “various 
persons" on different days of the 
years of 1914 and 1915 does not 
comply with art 395, Customs Regu¬ 
lations of 1915, providing that the 
certificate shall state from whom 
and when they were acquired.—U. S. 
V. Tsai, supra. 

29. U.S.—U. S. V. Bird, 16 Ct.Cust. 
App. 306. 

Subsequent affidavits 

Under Customs Regulations of 1923 
art 423, as amended, affidavits offered 
and received in evidence relative to 
the character of certain antique 
tapestry, at a time subsequent to its 
entry, were improperly received, and 
cannot be considered.—Hinkle v. U. 
S., 19 C.C.P.A. (Customs) 125. 

253 


30. US.—Rosenfleia v. U. S., 18 C.C. 
P.A. (Customs) 146. 

Insufficient ceitificate 

Certificate is insufficient compli¬ 
ance with customs regulations, where 
so-called shipper stated that he 
merely acted as assembling and pack¬ 
ing agent and record showed he did 
not possess information required by 
regulations.—Rosenfield v. U. S., su¬ 
pra. 

31. U.S.—McBride v. U. S., 1 CL 
CusLApp. 293. 

32. U.S.—Matter of Kridel, Treas. 
Dec. 37209. 

33. U.S.—^Erhardt v. Winter, N.Y.,. 
92 P. 918, 35 C.C.A. 343. 

17 C.J. p 613 note 47. 

Avoidance of penalties 

Insertion by importers, on entries 
and invoices, of additional charges, 
in order to avoid onerous penalties 
imposed by the appraising officer for 
their omission, although such penal¬ 
ties may be illegal, renders payment 
of the increased duties caused there¬ 
by involuntary.—Robertson v. Frank 
Bros. Co., N.Y., 10 S.Ct. 5, 132 U.S. 
17. 

34. U.S.—Vandiver v. U. S.. 6 CL 
Cust.App. 80. 

35. U.S.—Van Ingen v. U. S., 4 Ct. 
Cust.App. 320. 

I«ack of compulsion 

Importers so changed the form of 
invoicing as to increase the amount 
of duty payable; this was done to 
comply with a rule which had been 
established by the board of general 
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duress suffices and slight circumstances are sufficient 
to constitute involuntary payment.^^ There was no 
duress where the collector did not force the im¬ 
porters to include in their entry admissions which 
they did not desire to make, unless they excluded 
from it declarations which they deemed it proper 
to include for their protection, in case of dispute as 
to the duties imposed nor was there duress where 
the entrant had learned through the customs exam¬ 
iner as well as through experience that entry at a 
value lower than the entered value would entail an 
addition by the appraiser and the imposition of a 
penalty and it is held that even the existence of 
duress on an importer in making- entry will not en¬ 
title him to relief unless it is shown by the record 
that in the last analysis it deprived him of some sub¬ 
stantial right.The rejection by the collector of 
entries of “no commercial value,’^ pursuant to in¬ 
structions from the treasury department, does not 
constitute duress,^^ and when such entries are re¬ 
jected, entries then made stating the value, are not 
made under duress.^ ^ 

§ 97. Persons Required to Make Entry 

The entry must be made by the consignee of the 
merchandise or his agent. The consignee is deemed to 
be the owner unless the consignment was unauthorized. 


Under the Tariff Act of 1930, 19 U.S.C.A. § 1484, 
the consignee of imported merchandise must make 
entry thereof either in person or by an authorized 
agent. Former statutes and regulations required the 
formal entry for warehouse or consumption to be 
made by the importer, owner, consignee,or agent 
of the merchandise,^^ and by no one else.'^^ In or¬ 
der to prevent frauds on the revenue through col¬ 
lusive transfers,^^ and to save the government the 
trouble and inconvenience of hunting up the ulti¬ 
mate consignee,^® it has from the earliest acts been 
provided that an importation shall, for the purpos¬ 
es of the tariff acts,^*^ be deemed and held to be the 
property of the person to whom the same is con¬ 
signed, unless the consignment is unauthorized, 
even though the holder is but a customs broker or 
a forwarder.49 

§ 98. Time of Making Entry 

The entry must be made wit+iin a prescribed time 
after the arrival of the vessel has been reported, provid¬ 
ed the importation into the port of entry has already 
occurred, and the merchandise is still in port. 

The entry must be made within a specified time 
after the arrival of the importing vessel has been 
reported at the customhouse by the master, or it 
may be done even before such report has been 
made,50 provided importation into the portal of 


appraisers, but which the courts 
subsequently held illegal. As the 
action of the importers had been 
without protest, and the customs of¬ 
ficers had not raised or changed the 
invoices, nor directed or requested 
that to be done, there had been no 
legal compulsion or duress.—Gulben- 
kian V. U. S., C.C.N.Y., 175 F. 860, 
affirmed 186 P. ,133, 108 C C.A. 245. 

36. U.S.—Stein v. U. S., 1 Ct.Cust. 
App. 36. 

37. U.S.—Van Ingen v. XJ. S„ 4 Ct. 
Cust.App. 320. 

38. U.S.—Colonial Import, etc., Co. 
V. U. S., 5 Ct.Cust.App. 139. 

17 C.J. p 614 note 52 [a]. 

39. U.S.—Batten v. U. S., 5 Ct.Cust. 
App. 447. 

4a U.S.—Vandegrift & Co. v. U. 
S., 12 Ct.Cust.App. 230. 

Tariff Act of 1913 does not atu | 
■thoriz© such entries, all imported ^ 
merchandise, in contemplation of 
law, having some value.—Vande¬ 
grift & Co. V. U. S., supra. 

41. U.S.—Vandegrift & Co. v. U. S., 
supra. 

42. U.S.—Derobert v. Stranahan, C. 
C.N.Y., 126 P. 581. 

17 C.J. p 612 note 10. 

Parties named ^s consignees on 
ship’s maiiifest, who swore that they 
were owners but v/ho did not pro¬ 
duce a bill of lading, were entitled 


to make entry, where there was no 
hint of adverse interest.—Derobert 
V. Stranahan, supra. 

Innocent buyer of smuggled mer¬ 
chandise is not bound to enter it.— 
U. S. V. One Dark Bay Horse, D.C. 
Vt., 130 F. 240. 

43. “Agent of such merchandise” 

means the agent of the owner, con¬ 
signee, or importer of the merchan¬ 
dise.—Wells V. U. S., 7 Ct.Cust.App, 
346. 

44. U.S.—Harris v. Dennie, Mass., 3 
Pet. 292, 7 L.Ed. 683. 

45. U.S.—Lafontan v. Elting, D.C.N. 
T., 54 F.2d 664, reversed on another 
ground, C.C.A., 58 P.2d 180, re¬ 
hearing denied 59 P.2d 204, cer¬ 
tiorari denied Lafonton v. Ameri¬ 
can Import & Export Co., 53 S. 
Ct. 221, 287 U.S. 664, 77 L.Ed. 
573. 

17 C.J. p 612 note 13. 

48. U.S.—Baldwin v. U. S., N.Y., 113 
P. 217, 51 C.C.A. 174, certiorari de¬ 
nied 22 S.Ct. 939, 184 U.S. 700, 46 
L.Ed. 765. 

47. U.S.—Burke v. Davis, C.C.Ill., 
63 P. 456. 

48. U.S.—U. S. V. O'Neill, Pa., 129 
P. 909, 64 C.C.A. 341. 

49. U.S.—Baldwin v. U. S., N.Y., 
113 P. 217, 51 C.C.A. 174, certiorari 
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denied 22 S.Ct. 939, 184 U.S. 700, 
46 L.Ed. 765. 

17 C.J. p 612 note 17. 

50. U.S.—U. S. V. Edwin S. Hartwell 
Lumber Co., Ill., 142 P. 432, 73 C. 
C.A. 548, certiorari denied 2o S. 
Ct. 760, 201 U.S. 644, 50 L.Ed. 903, 
—U. S. V. Legg, N.Y., 105 P. 930, 45 
C.C.A. 134. 

Discretion as to office hours 

The fact that a new tariff law is 
about to become operative does not 
create a public necessity which 
makes it the duty of a collector to 
prolong the regular oflice hours at 
the customhouse, as permitted by 
the regulations, in order that entries 
may be made under the old law.— 
Talbot V. U. S., 1 Ct.Cust.App. 416-™ 
Gallagher v. U. S., 1 Ct.Cust.App. 
69. 

51. U.S.—Hartwell Lumber Co. v. U. 
S., C.C.Ill., 128 P. 306, affirmed 
142 P. 432, 73 C.C.A. 548, certiora¬ 
ri denied 26 S.Ct. 760, 201 U.S. 
644, 50 L.Ed. 903. 

Port of Chicago 

Vessels which had reached the 
three-mile limit within which the 
state of Illinois has granted to the 
city of Chicago jurisdiction over the 
waters of Lake Michigan, and which 
were within the outer harbor works 
I where it is usual for a Low of barg- 
1 es to be broken up, had arrived in 
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entry,rather than merely into American waters 
and a collection district,has already occurred,^^ 
and provided the merchandise is still in port.^^ An 
importer who imports his goods under a tariff act 
still in force, is within his strict legal rights in re¬ 
fusing to await the going into effect of an act car¬ 
rying a higher rate of duty and should not be ham¬ 
pered by arbitrary rulings or conduct designed to 
defeat entry at the lower rate.^s Where the vessel 
bearing merchandise was within the port limits, the 
fact that she had not docked was not a good rea¬ 
son for rejecting an entry, especially in view of the 
fact that the particular collector’s office had cus¬ 
tomarily accepted such entries but merchandise 
cannot be regarded as legally entered until the for¬ 
malities required by law have been complied with, 
although such merchandise has been landed and de¬ 
livered to the importer.58 

§ 99. Requisites of Entry in General 

The entry must be in the form prescribed by statute 


and comply with the customs regulations in other re¬ 
spects. When such regulations require an entry to be 
accompanied by payment of the estimated duties, the 
entry is not complete until such payment Is made. 

It is required by statute that entries shall be in 
writing and signed by the entrant and that the 
entry shall be accompanied by an invoice in the 
form prescribed by law, see infra § 100. Govern¬ 
ment inspection is an essential prerequisite to the 
entry of imported goods, whether they are dutiable 
or not, since inspection is necessary to determine 
whether they are in fact nondutiable.^^ An im¬ 
porter cannot claim that an appraisement based on 
his own voluntary entry is void because the entry 
was not verified as required by law.^i When cus¬ 
toms regulations require an entry to be accompanied 
by payment of the estimated duties, an entry is not 
complete until such payment is made.^2 Under the 
statute the consignee of imported merchandise must 
produce the bill of lading unless an indemnity bond 
be given,and no differentiation is made between 


the port of Chicago.—Hartwell Lum¬ 
ber Co. V. U. S., supra. 

52. <‘Th.e term ‘port of entry/ as 
used in these regulations, refers to 
any place at which a customs olR- 
cer is stationed with authority to 
enter and clear vessels and collect 
duties on imports.”—Cust.Reg. (1915) 
art. 2. 

5S. U.S.—^U. S. V. Edwin S. Hart¬ 
well Lumber Co., Ill., 142 F. 432, 
73 C.C.A. 548, affirming, C.C., 128 
F. 306, and certiorari denied 26 
S.Ct. 760, 201 U.S. 644, 50 L.Ed. 
903—Talbot v. U. S., 1 Ct.Cust. 
App. 415—U. S. V. Grossfeld, 1 Ct. 
Cust.App. 189. 

54, Merchandise entered for im¬ 
mediate transportation cannot be en¬ 
tered at the interior port before its 
arrival within the limits of that 
port.—Ellison v. U. S., C.C.Pa., 136 
P. 969, affirmed 142 F. 732, 74 C.C.A. 
64, certiorari denied 26 S.Ct. 763, 202 
U.S. 615, 50 L.Ed. 1172. 

55, U.S.—U. S. V. Cordero, 1 Ct.Cust 
App. 107. 

56, U.S.—Hale Co. v. U. S., 11 Ct 
Cust.App. 508. 

tTnauthorized prevention of entry 
(1) A shipment of peanuts arrived 
in the port of Seattle on May 27, 
1921. Entry was attempted on that 
date in order to avoid the pay¬ 
ment of the higher duty under 
Emergency Tariff Act 1921, Comp.St 
Suppl.Annot.1923, §§ 5326^-5326^d 
[notes], which went into effect the 
next day. For specious reasons, 
contrary to the customs of that of¬ 
fice and seemingly to delay the entry 
until the going into effect of the 
higher rate, the entry was rejected 
on May 27, but accepted with un¬ 


important changes on May 28; the 
certified check offered with the re¬ 
jected entry on May 27 being re¬ 
tained. The importer was entitled to 
entry and delivery permit on May 
27; the goods, with the exception 
of samples, were illegally in cus¬ 
toms custody on May 28; and they 
were dutiable under Tariff Act 1913, 
and not under Emergency Tariff Act 
1921.—Hale Co. v. U. S., supra. 

(2) Where an importer presents 
his entry within the prescribed 
hours of the customs office and 
while on the customs premises is en¬ 
gaged in making amendments to 
the documents originally presented 
in order to meet objections made by 
customs officials, the amended papers, 
if in proper form, should not be re¬ 
fused by the entry clerk if he is 
then in his office, on the ground that 
they are tendered after office hours. 
The entry clerk may not be bound to 
remain at his desk after office 
hours, but, if he does wait, he cer¬ 
tainly should finish the business the 
transaction of which was begun in 
due time and diligently prosecuted. 
—Hale Co. v. U. S., supra. 

57. U.S.—Hale Co. v. U. S., su¬ 
pra. 

58. U.S.—Constance v. U. S., 11 Ct. 
Cust.App. 435. 

Application, of tariff acts 
Where cattle, free under Tariff Act 
1913 but dutiable under Emergency 
Tariff Act May 27, 1921, Comp.St. 
Suppl.Annot.1923, §§ 5326^4= “5326Hd 
[notes], were landed and delivered 
to the importer on May 27 with¬ 
out pa.yment or demand for pay¬ 
ment of duties or estimated duties, 
and entry was made by the deputy 
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collector, acting for the importer, 
on May 30, there was no waiver of 
entry, nor was there any implied en¬ 
try. Notwithstanding that the cat¬ 
tle entered into the commerce of this 
country before the emergency act 
went into effect, the entry was made 
afterward, and, in accordance with 
paragraph Q § 4, Tariff Act 1913, 
Comp.St. § 5314, the cattle were 

dutiable under it. Whatever view 
may be taken as to what constitutes 
a complete entry, goods cannot be 
regarded as entered in a legal sense 
or for any purpose until the docu¬ 
ment demanded by the law has been 
submitted to the collector.—Con¬ 
stance V. U. S., supra. 

59. U.S.—Constance v. U. S., 11 Ct. 
Cust.App. 435. 

60. U.S.—International Ry. Co. v. 

Davidson, C.C.A.N.T., 273 P. 153, 
affirming, D.C., 271 F. 313, and 

reversed on other grounds 42 S.Ct. 
179, 257 U.S. 506, 66 L.Ed. 341. 

Inspection generally see infra § 121. 

61. U.S.—Balbach Smelting & Re¬ 
fining Co. V. U. S., 11 Ct.Cust.App. 
84. 

62. U.S.—IT. S. V. Sherman, etc,, Co., 
RY.. 35 S.Ct. 520, 237 U.S. 146, 59 
L.Ed. 883—Citro Chemical Co. v. U. 
S., 11 Ct.Cust.App. 357. 

Operation of statute 

Where duties were not paid till 
after Tariff Act went into effect, en¬ 
try was under such act. Tariff Act 
1922, § 490.—Kee Co. v. U. S., su¬ 
pra, 

63. U.S.—Lafontan v. Elting, D.C.R 
Y., 54 P.2d 664, reversed on anoth¬ 
er ground, C.C.A., 58 F.2d 180; re¬ 
hearing denied 59 F.2d 204, cer¬ 
tiorari denied Lafonton v. Ameri- 
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straight and order bills.The statute provides that 
any person injured by the release of the merchan¬ 
dise may sue on the bond in his own name, without 
making the collector a party; under such provision 
a bond providing only for indemnity to the collec¬ 
tor, and not for a suit on the bond by any person 
injured does not comply with the statute, and where 
final judgment on the bond is rendered for the col¬ 
lector, the sureties, who agreed only to indemnify 
him, are also entitled to judgment as against an as¬ 
signee of the bill of lading.^S 

§ 100. Invoices 

The entry must be accompanied by an invoice of the 
merchandise unless the absence of such Invoice is suffi¬ 
ciently excused. The invoice must comply with the 
statutes and regulations as to its form and contents. 
The correction of the invoice by filing a new one may be 
authorized by the board of general appraisers. 

The entry must be accompanied by an invoice 
of the imported merchandise unless its absence is 
sufficiently excused,and the form and contents of 
the invoice must comply with the statutes and regu¬ 
lations.^'^ Construing former statutes, the courts 


have held that, except importations in packed pack¬ 
ages,®^ and personal effects accompanying the pas¬ 
senger,®^ no importation of merchandise, either free 
or dutiable,*^® when valued at more than one hun¬ 
dred dollars,could lawfully be entered without an 
invoice. The board of general appraisers may al¬ 
low the correction of an invoice by the filing of a 
new one.'^^ 

§ 101. - Consular Certification and Cor¬ 

rection 

The invoice must be presented by the exporter to a 
United States consular officer, before whom a declaration 
must be made as to value and other details, and such 
officer officially certifies the invoice. If there is no United 
States consular officer in the country of exportation, the 
certification may be made by the consul of a friendly 
nation. The consular officer may correct the invoice. 

Statutory provisions that the invoice shall have 
been presented by the exporter to an American con¬ 
sular officer, before whom a declaration shall be 
made as to value and other details of the matter, 
and who shall officially certify the invoice, must 
ordinarily be complied with.'^^ A provision.of a 


can Import & Export Co., 53 S. 
Ct. 221, 287 U.S. 664, 77 L.Ed, 
573. 

tTuder treasury regulations 

(1) ;rhe entry of imported goods 
may be permitted without the pro¬ 
duction of a bill of lading on the 
filing of a bond conditioned for its 
subsequent production and to in¬ 
demnify the collector against loss or 
damage.—Giles v. Newton, D.C.N.Y., 
21 F.2d 484. 

(2) Statute relating to ownership 
of imported goods for customs pur¬ 
poses was held not to conflict with 
treasury regulation permitting entry 
of goods without bill of lading on 
giving bond.—Giles v. Newton, D.C, 
N.Y., 21 F.2d 484. 

64. U.S.-—Lafontan v. Siting, D.C. 
N.Y., 54 P.2d 664, reversed on an¬ 
other ground, C.C.A., 58 F.2d 180, 
rehearing denied 59 P.2d 204, cer¬ 
tiorari denied Lafonton v. Ameri¬ 
can Import & Export Co., 53 S.Ct. 
221, 287 U.S. 664, 77 L.Ed. 573. 

65. U.S.—Lafontan v. Biting, su- 
pra. 

66. U.S.—U. S. v. Thirty-nine 
Thousand One Hundred and Fifty 
Cigars, D.C.Me., 28 P.Cas.No.16,464. 

Concealed entry 

Invoice required only where there 
is actual, intentional entry, not 
where entry is concealed.—U. S. v. 
218% Carats Loose Emeralds, D.C.N. 
Y-., 153 P. 643. 

67. U.S.—U. S. V. Gruen Watch Co., 
23 C.C.P.A. (Customs) 183. 

Invoice on entry of articles exempt 
from duty see supra § 95. 


Description of merchandise 

Tariff Act of 1913 par c § 3, re¬ 
quires that all invoices of imported 
merchandise “sha^l contain a cor¬ 
rect, complete, and detailed descrip¬ 
tion of such merchandise and of 
the packages, wrappings, or other 
coverings containing it.” If the in^ 
voice of imported liquor states Its 
quantity incorrectly, or does not 
state it, the importer has no right 
to complain if the capacity of the 
containers as reported by the gaug¬ 
er be accepted by the collector as 
the quantity in them at the time of 
exportation.—^Park & Tilford v. U. 
S., 9 Ct.Cust.App. 53. 

Gost and value of merchandise 

(1) Where the invoice s-hows the 
cost or value of the repairs, and also 
the "original value” of the merchan¬ 
dise involved (as in the case at bar), 
such invoice fairly complies with 
Customs Regulations of 1923 art 379, 
which regulations require that con¬ 
sular invoices show "separately the 
value of the articles in their repaired 
condition and the cost or value of 
the repairs.”—U. S. v. Gruen Watch 
Co., 23 C.C.P.A, (Customs) 183. 

(2) The government’s contention 
that there are certain distinctions 
between the invoices of the two ex¬ 
porting firms in that the foreign val¬ 
ues declared on the invoices of one 
of the firms are considerably higher 
than the export values for which 
the importer contends (the export 
value was found by the trial court 
to be the proper dutiable value) is 
without merit.—U. S. v. Fisher j 
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Scientific Co., 26 C.C.P.A. (Customs) 
278. 

68. U.S.—U, S. V. American Express 
Co., C.C.N.Y., 154 P. 996. 

69. U.S.—U. S. V. One Trunk, D.C. 
N.Y., 175 F. 1012, afiirmed 192 F. 
913, 114 C.C.A. 353. 

Baggage entries see supra § 94. 

70. U.S.—Phelps V. Siegfried, Cal., 
12 S.Ct. 391, 142 U.S. 602, 35 L.Ed. 
1128. 

17 C.J. p 615 note 76. 

71. U.S.—U. S. V. Tappan, Mass., 

11 Wheat. 419, 6 L.Ed. 509—U. S. 
V. Thirty-Nine Thousand One Hun¬ 
dred and Fifty Cigars, D.C.Me., 28 
F.Cas.No.16,464, 3 Ware 324. 

72. U.S.—U. S. V. Brewer, C.C.N.Y., 
84 F. 147. 

R-eplace invoice 

In an invoice of reimported gram 
bags of American manufacture, a 
mistake in naming the vessel of ex¬ 
portation as requ4red by regulations 
could be corrected by filing a new in¬ 
voice.—U. S. V. Brewer, supra. 

73. U.S.—^Western Bag Co. v. U. S., 
11 Ct.Cust.App. 220—U. S. V. Mar- 
quardt & Co., 6 Ct.Cust.App. 168. 
Taking* out of consular invoice 

abroad as required by our statutes is 
not part of the entry.— U. S. v. One 
Trunk, D.C., 171 I^. 772, afiirmed, N. 
Y., 184 P. 317, 106 C.C.A. 459. 

True valuation 

It is obligatory under this law 
for the importer to furnish the ap¬ 
praiser and the collector with a true 
valuation of the merchandise.—Ho- 
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custom's administrative act for the indorsement on 
invoices of a declaration before the consul does not 
require an invoice to be verified.'^^ If there is no 
American consular officer in the country of expor¬ 
tation, certification may be made by the consul of 
a friendly nation.'^^ 

Correction of invoice. In addition to attesting 
the exporter’s declaration on invoice the consul will, 
if of opinion that the values given are incorrect, 
note the correct prices on the invoice,'^^ but a con¬ 
sular notation of this kind does not constitute defi¬ 
nite and decisive proof as to value and it has 
been held that sworn statements in invoices pre¬ 
sented on entry are not conclusive as against the 
importer and may be corrected.'^^ 

§ 102. - Bond for Invoice 

When an invoice cannot be presented at the time of 
entry, a bond may be executed for the production of a 
duly certified invoice. 

Provision is made in the statute for the execu¬ 
tion of a bond for the production of a duly certified 
invoice when one cannot be presented at time of 
entry.The purpose of this bond is not to secure 


a penalty for breach of duty, but rather to act as 
security for actual damages which may be sustained 
by reason of the irregularity or entire absence of 
the invoice and all the proceedings as to exact¬ 
ing the bond are invalid where a proper invoice was 
tendered and refused.®^ It is the duty of a col¬ 
lector of customs to take a bond of the importer 
for invoice.^^ 

§ 103. - Pro Forma Invoices 

When ft is impracticable to produce a consular in¬ 
voice, the importer may in lieu thereof file a pro forma 
invoice. 

Where it is impracticable to produce a consular 
invoice, the importer may, on making an affidavit 
as to the cause of its nonproduction, file in lieu of 
the certified consular invoice a pro forma invoice 
setting forth the cost and other data as to the 
goods.^^ A pro forma invoice is for entry pur¬ 
poses a recognized lawful invoice;®^ it takes the 
place of the certified invoice and is a complete sub¬ 
stitute therefor.S^ Where entry has been made on 
a pro forma invoice the proceedings on such entry 
are not merely tentative, and the matter is not to be 


enin&haus v. U. S., N.Y., 19 S.Ct. 305, 
172 U.S. 622, 43 L.Ed, 576. 
Importation, from unsettled region 
Where a cargo was obtained by 
barter with natives on the African 
coast and an invoice was made up 
by the purchaser on his arrival in 
the United States, it was accepted 
from the necessity of the case, with¬ 
out compliance with the statutory re¬ 
quirements as to invoice.—Barker 
V. Lawrence, C.C.K.Y., 2 F.Cas.No. 
991. 

Error in consular invoice 

Where the importer claims that 
there was error in the consular in¬ 
voice he must comply with require¬ 
ments of the Customs Administra¬ 
tive Act and other rules of the cus¬ 
toms department to correct it or the 
corrected invoice will be disregard¬ 
ed.—Behn v. Insular Collector of 
Customs, 26 Philippine 647. 

74. U.S.—U. S. V. Six Hundred and 
Forty-six Half-Boxes of Figs, D. 
C.N.Y., 164 P. 778. 

75. U.S.—U. S. V. Marquardt, 6 Ct. 
Cust.App. 168. 

“Country” refers to locality of ex¬ 
portation rather than to political do¬ 
main.—U. S. V. Marquardt, 6 Ct.Cust. 
App. 168—17 C.J. p 616 note 82 [a]. 

76. Cust.Reg.1916 art. 209. 

77. U.S.—U. S. V. Zuricaldy, C.C.N. 
Y., 71 P. 955. 

Philippine.—Lim Quim v. Insular 
Collector of Customs, 23 Philip¬ 
pine 509. 

78. U.S.—Matter of Smith, Treas. 
Dec. 24721, affirmed 132 P. 1007. 
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Philippine.—Murphy v. Insular Col¬ 
lector of Customs, 16 Philippine 
34. 

79. U.S.—Moses v. U. S., D.C., 17 S. 

Ct. 682, 166 U.S. 571, 586, 41 L.Ed. 
1119. 

Ap-plicability of statutes 

(1) Tariff Act of 1930, § 484, 19 
U.S.C.A. § 1484, permits entry under 
bond for production of certified in¬ 
voice within six months, § 623, 19 
U.S.C.A. § 1623, provides that the 
secretary of the treasury may by reg¬ 
ulations (a) fix the amount or pen¬ 
alty of such bond, and (b) authorize 
the cancelation of same “in the event 
of a breach of any condition there¬ 
of, upon the payment of such lesser 
amount as he may deem sufficient.'* 
Customs Regulations of 1931 art 1256 
(a), provides that “Collectors of cus¬ 
toms, in treating bonds for the pro¬ 
duction of missing documents as sat¬ 
isfied, will demand and collect a sum 
of ^10 for each missing invoice not 
produced within six months 
* * In the instant case, the 

invoices were not furnished, and 
the collector required the importer 
to pay the sum of fifty dollars, rep¬ 
resenting a penalty of ten dollars 
for each missing invoice. The exac¬ 
tion was paid under protest; the rea¬ 
sons given for protesting were stat¬ 
ed to be that the protestant “feel 
it is unjust and unfair to assess this 
fine.” The statutes and regulations 
applicable in the Monroe-Goldkamp 
Co. Case, 15 Ct.Cust.App. 26, under 
the Tariff Act of 1922, 42 St. at L. p 
858, were changed by the Tariff Act 
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of 1930, 19 U.S.C.A. § 1001 et sea, 
and that case is not controlling here. 
The protest should have been over¬ 
ruled.—U. S. V. Frank P. Smith & 
Co., 25 C.C.P.A.(Customs) 163. 

(2) There is no reason why, nor 
has any authority been cited to the 
effect that, within the legislative lim¬ 
its, the power conferred by statute 
with respect to the taking of the 
bonds and the cancellation of the 
same in the event of a breach of 
any condition thereof, “upon the 
payment of such lesser amount as 
he [the Secretary of the Treasury] 
may deem sufficient,” may not be 
exercised properly by administrative 
officers.—U. S. v. Prank F. Smith & 
Co., supra—Thomas & Pierson, Inc. 
V. U. S., 25 C.C.P.A. (Customs) 56. 
Validity of bond 

The bond is valid although it does 
not in haec verba follow the statute. 
—U. S. v. Hobbs, 3 Ct.Cust.App. 256. 

80. U.S.—U. S. V. Cutajar, N.Y., 67 
P. 530, 14 C.C.A. 515. 

81. U.S.—U. S. V. Marquardt, 6 Ct. 
Cust.App. 168. 

82. U.S.—Craig v. Maxwell, C.C.N. 
Y., 6 F.Cas.No.3,334, 2 Blatchf, 545 
—Reynolds v. Maxwell, C.C.N.Y., 
20 F.Cas.No.11,731, 2 Blatchf. 555. 

83. Act Oct. 3, 1913, 38 U.S.St. at 
L. p 182 c 16 § 3 par E. 

84. U.S,—U. S. V. Hobbs, 3 Ct.Cust. 
App. 256—U. S. V. Bennett, 2 Ct. 
Cust.App. 249. 

85. U.S.—U. S. V. Rettig, 2 Ct.Cust. 
App. 537—U. S. V. Frank, 2 Ct. 
Cust.App, 239. 
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considered as held open for the production of a 
consular invoice.^® 

§ 104. Declarations on Entry 

The importer, owner, consignee, or agent must fife 
with the entry a sworn declaration that he does not know 
or believe in the existence of any invoice other than the 
one then produced, and that such invoice truly states 
the price of the merchandise. When the merchandise is 
returned to the port of original exportation, outward 
shipment must appear from the records of the customs 
house at that port, and if to a port other than that of 
original exportation, the collector of the port where the 
exportation was made must give a certificate showing 
the fact of exportation from that port. 

The statute and the regulations authorized there¬ 
by require that the entrant shall file with the entry 
a sworn declaration that he does not know or be¬ 
lieve in the existence of any invoice other than the 
one then produced, and that such invoice truly states 
the price of the merchandise,Such declaration 
may be made by the importer, owner, consignee, or 
agent, and may vary in import, according to declar¬ 
ant’s relation to the shipment.SS The constitutional 
immunity from being compelled to incriminate one¬ 
self has no application to declarations filed on entry 
of goods under the customs laws.^^ 

Reimported goods. Under a regulation that if 
merchandise be returned to the port of original ex¬ 
portation, outward shipment must appear from the 
records of the customhouse at that port, and if to 
a port other than that of original exportation there 
shall be required a certificate from the collector of 


the port where the exportation was made, showing 
the fact of exportation from that port, no certifi¬ 
cate of exportation is necessary where the reimpor¬ 
tation is to the port of original exportation.^^ 

§ 105. - Entered Value 

Entered or invoiced value of imported merchandise 
is the value as stated in or on the invoice. The im¬ 
porter, on complying with the customs regulations may 
make additions to, or deductions from, the value so stat¬ 
ed, provided they ahe made before the Invoice or the 
merchandise comes under the observation of the ap¬ 
praiser. 

The entered or invoiced value of imported mer¬ 
chandise is the value as it is stated in or on the in- 
voice.^^ The fact that merchandise is entered free 
of duty, see supra § 95, does not exempt the im¬ 
porter from declaring its value, if it is within a 
class subject to ad valorem duty.^^ Merchandise, 
the value of which in its condition as imported can¬ 
not be determined until after analysis or smelting, 
may be invoiced and entered at the price of the ap¬ 
propriate unit of quantity, the total entered value 
being based on an estimate of the quantity. 

Amendment. To allow the importer opportunity 
to avoid the penalty of additional duties for under¬ 
valuation, as well as to relieve him from paying too 
much duty where the invoice price exceeds the for¬ 
eign market value at the time of exportation, the 
statute permits him to make additions to, or deduc¬ 
tions from, the value stated in the invoicc,^'^'^ but the 
statute does not permit a deduction of the whole 


8G, TJ.S.—U. S. V. Bennett, 2 Ct.Cust. 

App. 249. 

87. U. S.—U. S. V Harrison, D.C. 

Cal., 32 P. 386, 13 Sawy. 36. 
Kuowleag-e of other invoices 

The fact that at the time of en¬ 
try the entrant knew of the exist¬ 
ence of several copies of the bills 
of lading- and invoices presented by 
him does not make his sworn state¬ 
ment that he does not know of, or 
believe in the existence of, any in¬ 
voices or bills of lading other than 
those produced by him a false oath. 
The law contemplates documents dif¬ 
fering from those presented.—^U. S. 
V. Harrison, supra. 

Importer^'s declaration as to “true 
value” must be construed to mean 
actual cost. Any other construction 
would take it out of the power of 
any man to take the oath, where the 
goods were purchased at a rate dif¬ 
fering from the market price. No 
statute ought to receive a construc¬ 
tion which will render it nugatory, 
or which prescribes a rule utterly 
impracticable, without incurring the 
guilt of perjury.—U. S. v. Tappan, 
Mass., 11 Wheat., U.S., 419, 6 L.Bd. 
509. 


rrauclulent entry i 

This requirement applies only 
where there has been an actual in¬ 
tentional entry of merchandise, and 
not where the entry has been con¬ 
cealed.— V. S. V. Two Hundred Eigh¬ 
teen and One-half Carats Loose Em¬ 
eralds, D.C., 153 P. 643, affirmed, N. 
Y., 154 F. 839, 83 C.C.A, 475, 

Improper declarations 

The practice of having such dec¬ 
larations signed in blank by an im¬ 
porter, to be filled in later by a cus¬ 
toms broker, and the practice of 
notaries public in falsely certify¬ 
ing such declarations as having been 
made and sworn to in their presence, 
are illegal, and to be condemned in 
law as in morals.—TJ. S. v. Cohn, C. 
C., 128 P. 615, affirmed, N.T., 145 P. 
1, 76 C.C.A. 31, certiorari denied 26 
S.Ct. 755, 200 U.S. 618, 50 L.Ed. 
623. 

Under act of 1909, suppression 
clailse in the declaration required 
from consignee, etc., relates to the 
omission of matter proper to be in¬ 
cluded in the invoice and account atr 
tached, and not to independent facts 
which, if they had been brought to 
the attention of the collector, would 
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have led him to institute further in¬ 
quiries.—U. S. V. Salon, N.Y., 35 

S.Ct. 51, 235 U.S. 237, 59 L.Ed. 

210 . 

88. U.S.—Belcher v. Lawrason, La., 
21 How. 251, 16 L.Ed. 123. 

89. U.S.—U. S. V. Dalton, D.C. 
Wash., 286 P. 756. 

90. U.S.—U. S. V. Saunders, 8 Ct. 
Cust.App. 82.- 

91. U.S.—Arthur v. Goodard, N.Y., 
96 U.S. 145, 146, 24 L.Ed. 814. 

I'92. U.S.—U. S. V. McNab Co., D.C. 

Conn., 300 P. 391. 

93. U.S.—National Zinc Co. v. U. S., 
7 Ct.Cust.App. 145. 

94. U.S.~Hopkins <fe Co. v. U. S., 14 
CtCust.App. 29—Vandegrift & Co. 
V. U. S., 12 Ct.Cust.App. 230—Mac¬ 
Millan Co. V. U. S., 11 Ct.Cust.App. 
466—Tweel & Co. v. U. S., 9 Ct. 
Cust.App. 73. 

17 C.J. p 613 notes 31, 33 [a]. 

Time of amendment 
Amendment of entry should be 
made while entry papers remain 
in customs custody.—Hopkins <& Co. 
V. U. S., 14 CtCustApp. 29. 
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vahie.^^ This provision goes on the assumption 
that the invoice; price in no way determines the val¬ 
ue of the goods.The effect of such an amend¬ 
ment in value cannot be qualified or restricted by 
stating that it was made to prevent a seizure.^*^ 
An importer cannot, after either the invoice or the 
merchandise has come under the observation of the 
appraiser, make additions in the entry to, or deduc¬ 
tions from, the cost or value given in the invoice 
but an amendment may be made after entry, and 
after the invoice and the merchandise have come 
under the observation of the examiner.^^ An im¬ 
porter who seeks to amend his entry by making ad¬ 
ditions thereto to make market value, must com¬ 
ply with the customs regulations,^ as by depositing 
the estimated increased duties.^ 

§ 106. Effect of Entry 

The entry must be considered as made from the 
time the importer presents himself for that purpose, and 
duly tenders entry; although such tender is refused. 
While the sworn statements in the entry or invoice are 
not necessarily conclusive as to al! matters stated, an 
entry has been held conclusive on the importer as to the 
contents and declared value of the invoice, and as to 
some other matters. While the importer is not bound by 
the rate of duty at which he enters the merchandise, 
he is bound by the value at which he entered it unless 
such value was stated under duress, or unless, with the 
approval of the secretary of the treasury, he has made 
a tentative addition to the invoice value, pending re¬ 
appraisement in similar cases. The importer is not re¬ 
sponsible for noncompliance with the law as to entry 


§ 106 

where he was prevented from completing the entry by 
seizure of the merchandise. 

The entry must be considered as made from the 
time the importer presents himself for that purpose, 
and tenders entry.^ Where tender of an entry and 
invoice has been duly made in behalf of the impor¬ 
ter, the refusal thereof by the collector does not im¬ 
pair the legal rights of the importer which remain 
the same as though the papers had been duly accept¬ 
ed.^ A tender made after office hours is insuffi¬ 
cient,^ and a tender made before arrival at ati in¬ 
terior port of merchandise under immediate trans¬ 
portation entry is premature.® Where the pre¬ 
scribed forms are substantially complied with and 
observed according to the true intent thereof, no 
penalty or forfeiture is incurred by a departure 
therefrom."^ The sworn statements in the entry 
or invoice are not necessarily conclusive as to all 
matters stated, but are subject to explanation.® On 
the other hand, it has been held that where an en¬ 
try has been made it is conclusive on the importer 
as to the contents and declared value of the in¬ 
voice; and also for all of those consequences which 
the law may impose on the examination and ap¬ 
praisement of it, and for any deficiency or non- 
compliance with the revenue laws, and for any vio¬ 
lation or substantial departure from the rules gov¬ 
erning the entry of goods.^ An iniporter is not 
bound by the rate of duty at which he enters his 
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95. U.S.—Vandegrift & Co. v. U. S., 
12 Ct.CustApp. 230. 

96. U.S.—Focke v. Lawrence, C.C.N. 

Y., 9 F.Cas.No.4,894, 2 Blatchf. 

508. 

97. U.S.—^Haas v. Arthur, C.C.N.Y., 
11 F.Cas.No.5,885, 14 Blatchf. 346. 

98. U.S.—MacMillan Co. v. U. S., 11 
Ct.Cusl.App. 466~U. S. v. Rivers, 

10 Ct.Cust.App. 262. 

99. U.S.—MacMillan Co. v. U. S., 

11 Ct.Cust.App. 466. 

1. U.S.—U. S. V. Cone & Co., 10 
Ct.Cust.App. 120. 

Notatiou on invoice 

Customs Regulations of 1915 art 
582, requiring that, when the ap¬ 
praiser advances invoice prices to 
make market value, an appropriate 
red ink notation shall be made on 
the invoice, must be substantially 
complied with. The collector has 
no authority to condone noncom¬ 
pliance with this regulation; nor is 
it a rule established for the sole 
benefit of the government, so that 
the importer has no right to com¬ 
plain of its violation. A red ink 
notation “D” opposite an item de¬ 
ducted by the importer as nonduti- 
able, the notation being intended by 
the appraiser and understood by the 


collector to mean that the item 
should be added again to make 
market value, is not a sufficient com¬ 
pliance with this regulation.—U. 
S. v. Cone & Co., supra. 

2. U.S.—U. S. V. G. W. Sheldon & 
Co., 23 C.C.P.A.(Customs) 245. 

3. U.S.—U. S. V. Legg, N.Y., 105 
F. 930, 45 C.C.A. 134. 

Failure to make tender 

(1) Such failure is not excused by 
the absence of an animal inspector, 
which made it impracticable for the 
time being to import certain horses. 
—Van Treese v. U. S., 2 Ct.Cust. 
App. 288. 

(2) Where at the time of tender¬ 
ing entry there was no existing right 
on the part of the importer to have 
it accepted, the consignee can as¬ 
sert no right, upon the tender and 
refusal thereof, against the gov¬ 
ernment on the theory of estoppel, 
although the coll-ector's refusal of 
tender was made on wrong grounds, 
so that the importer may have been 
misled into failing to renew the ten¬ 
der on the proper occasion.—U. S. v. 
Edwin S. Hartwell Lumber Co., Ill., 
142 F. 432, 73 C.C.A. 548, certiorari 
denied 26 S.Ct. 760, 201 U.S. 644, 50 
L.Ed. 903. 


4. U.S.—U. S. V. Marquardt, 6 Ct. 
Cust.App. 168. 

5. U.S.—Talbot v. U. S., 1 Ct.Cust. 
App. 415. 

6. U.S.—Ellison V. U. S., Pa„ 142 F, 
732, 74 C.C.A. 64, certiorari denied 
26 S.Ct. 763, 202 U.S. 615, 50 L.Ed. 
1172. 

7. U.S.—U. S. V. Alex Schechter 

Corporation, 25 C.C.P.A. (Customs) 
107. 

8. U.S.—U. S. V. Alex Schechter 

Corporation, supra—T. D. 27243, 
11 Treas.Deov 467. 

17 C.J. p 613 note 44 Ca]. 

Merchandise obtained otherwise than 
by purchase 

The statement under oath, that 
“the merchandise was obtained by 
him otherwise than in pursuance of 
a purchase, or an agreement to pur¬ 
chase, except,” contained in the origi¬ 
nal consumption entry and the 
amended consumption entry, both of 
which were on Forms 7501-B, is not 
conclusive, but the declaration there 
made is open to explanation.—U, S. 
v. Alex Schechter Corporation, 25 C. 
C.P. A. (Customs) 107. 

9. U.S.—Sampson v. Peaslee, Mass., 
20 How. 671, 15 L.Ed. 1022. 
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g’oods, and may establish the contrary but he is 
bound by the value at which he entered them, un¬ 
less there was a manifest clerical error in the en¬ 
try, see infra § 146, or unless such value was stat¬ 
ed under duress,or unless, with the approval of 
the secretary of the treasury, he has made a tenta¬ 
tive addition to the invoice value, pending- reap¬ 
praisement in similar cases.^^ Entry at a quality 
and value which was not the true quality and value 
of the merchandise, does not make the entry void.^^ 
If an importer is prevented from completing en¬ 
try, by seizure of his goods, he is not held respon¬ 
sible for failure to comply with the law relative 
to entry4^ 

§ 107. Permit to Land 

Statutes or regulations, requiring a permit to unload 
a vessel, must be complied with. A permit obtained by 
fraudulent collusion between the owner and a deputy 
collector is void. In a number of cases, the question as 
to what merchandise is within the statute has been 
determined. 

Statutory provisions or customs regulations pro¬ 
viding that no merchandise, passengers, or baggage 
from any vessel arriving from a foreign port shall 
be unladen until a permit therefor has been issued 
by the collector, must be complied with.i^ The per¬ 
mit required is manifestly a written permit.!^ The 
statute applies to merchandise free of duty^^ and 
to merchandise the importation of which is prohib¬ 
ited by law.^S It also applies although the port is 
not that originally intended for the port of dis¬ 


charge.i^ The statute has no application to a ves¬ 
sel engaged in the coasting trade, barring merchan¬ 
dise on board which has not paid duties nor does 
it apply to the carrying out of salt and its return 
to the port of departure by a fishing vessel which 
touched at a foreign port.^i permit obtained by 
fraudulent collusion between the owner and a dep¬ 
uty collector is absolutely void .22 Intoxicating liq¬ 
uor is “merchandize’^ within a statute requiring a 
license or permit before unloading cargoes in the 
nighttime.23 Other cases, determining what goods 
are within the statute,and what constitutes un- 
lading,25 are referred to in the notes. Penalties, 
see infra § 255, and forfeitures, see infra § 258,. 
for failure to obtain a permit to unload, are dis¬ 
cussed in subsequent sections of this article. 

§ 108. Unlading 

A “general order” is an order whereby the collector 
of customs allows the unlading of goods and the taking 
possession thereof before an entry of the goods is made 
by the individual owners or consignees. 

The subject of permits for the landing or unload¬ 
ing of goods brought from a foreign port, and what 
constitutes unlading, has been discussed supra 
107. As used in connection with the collection of 
customs duties, a “general order” is an order where¬ 
by the collector of customs allows the unlading of 
goods and the taking possession thereof bcfoi*e an 
entry of the goods is made by the individual own¬ 
ers or consignees. 


B. APPRAISEMENT AND REAPPRAISEMENT IN GENERAL 


§ 109. In General 

a. Appraisement generally and duties of 
appraising officers 


b. Procedure 

c. General principles of valuation 

d. Anti-dumping law 


10 . US.—Schmitt v. U S., 5 CtCust. 
App. 312. 

11. US.—Vandiver v. U S„ 6 Ct. 
Oust.App. 80—Stein v. U S., 1 Ct. 
Cust.App. 36, 478. 

Entry under duress see infra § 96. 

12. Act Oct. 3, 1913, 38 St. at U 
p 184 c 16 § 3 par I. 

13. U.S.—U S. V. T, J. McGrath & 
Co., 16 Ct.Cust.App. 97. 

14. US.—^U. S. V- One Pearl Chain, 
K-Y., 139 P. 513, 71 C.C.A. 500. 

15. US.—The Grace and Ruby, D.C, 
Mass., 283 F. 475—U S. v. 218% 
Carats Loose Emeralds, D.C.S.D., 
153 P. 643—Ten Cases of Opium, 
D.C.Or., 23 P.Cas.No.13,828. 
Innocence of intention is no ex¬ 
cuse for violation of statute,—U S. 
V. The Sarah B. Harris, C.C.Me., 27 
l'‘.Cas.No.l6,223. 


16. tJ.S.—U S. V. The Sarah B. Har¬ 
ris, supra. 

17. US.—U S. V. The Sarah B. Har¬ 
ris, supra. 

18. US.—Harford v. U S., 12 US. 
108, 8 Cranch 109. 

18. XJ.S.—The Industry, C.C.Mass., 
13 F.Cas.]Sro.7,028. 

20. US.—Jackson v. U S., C.C. 
Mass., 13 F.Cas.No.7,149. 

21. US.—The E. K, Dresser, D.C. 
Me., 8 P.Cas.No.4,324. 

22. US,—Bottomley v. U. S., C.C. 
Mass., 3 F.Cas.No.l,688. 

23. US.—^U. S. V. Santini, C.C.A. 
Fla., 279 F. 534. 

24. Nature of g-oods 

(1) Silver dollars are goods, 
wares, and merchandise, within act 
requiring landing permit.—The 
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Elizabeth & Jane, C.C.Mass., 8 F. 
Cas.No.4,355. 

(2) Appurtenances or equipment 
of a ship, such as a compass or a 
chain cable, are not merchandise for 
which a permit to land is required. 
—U. S. V. Fit, D.C.La., 48 F. 713— 
U S. V. Chain Cable, C.C.Mass., 30' 
F.Cas.Ho.14,776. 

25. Transhipment of cargo from one 
vessel to another while lying at 
wharf in port, is unloading.—The 
Fame, D.C.Mich., 8 F.Cas.No.4,633. 

Removal of goods from vessel to 
wharf is an unlading for which a 
permit is required.—U S. v. Nine 
Trunks, C.C.N.J., 27 F.Cas.No.15,885. 

Discharge of cargo into lighters, 
is not an unloading.—U. S. v. The 
Express, D.C.N.Y., 25 P.Cas.No.15,- 
066. 

26. US.—In re Egypt, D.C.N.Y., 25^ 
F. 320, 332. 
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a. Appraisement G-enerally and Duties of Ap¬ 
praising Officers 

Appraising officers are required to appraise the im¬ 
ported merchandise and make a written report to the 
coJIector. Under a house joint resolution, which changed 
previous statutes, and decisions thereunder, entries cov¬ 
ered by duress certificates must now be liquidated in ac¬ 
cordance with the fmai appraised value of the merchan¬ 
dise in the duress case. 

In cases in which appraisement is required,^" 
and in which the elements are present that enable 
appraisement,^^ the appraising officers are required 
to examine and appraise imported merchandise and 
to report to the collector in writing.29 The ap¬ 
praising officer also describes the merchandise in 
his return, in such terms as will enable the collec¬ 
tor to classify the same for duty purposes, as stated 
infra § 148, and reports the correct measurements 
and quantities, see infra § 124. In the perform¬ 
ance of these duties, appraisers may cite to ap¬ 
pear before them and may examine under oath any 
importer, owner, agent, consignee, or other person 
touching any matter respecting imported merchan¬ 
dise and, to secure uniformity of appraisement, 
it is proper for the local appraising officer to con¬ 
sult with the general appraisers.^! In contempla¬ 
tion of law, it is the duty of an appraising officer 
to exercise his authority at the time when and the 


place wffiere the merchandise enters the customs dis- 
trict.32 joint resolution of congress that an ap¬ 
praisal at the time of withdrawal for consumption, 
as to articles which shall have suffered diminution 
or deterioration, shall be made, does not mean that 
the ordinary appraisement on entry is not required 
on all of such goods.The question as to whether 
imported dye is competitive is an act of appraise¬ 
ment for the appraiser to determine, and not an act 
of classification for the determination of the collec- 

tor,^4 

Appraisement of merchandise covered by duress 
entry. Under the Tariff Act of 1930, § 503(b), 19 
U.S.C.A. § 1503(b), before its change by a joint 
resolution of congress, it was held that where the 
importer, at the time of entry, certifies that he has 
entered the merchandise at a higher value than that 
defined by statute because of advances by the ap¬ 
praiser in similar cases pending on appeal to re¬ 
appraisement or re-reappraisement, the appraise¬ 
ment must be held in abeyance until the issues in¬ 
volved in the test cases, cited in the duress entry, 
then pending on appeal have been finally adjudicat¬ 
ed; and an appraisement made by the local ap¬ 
praising officer prior to the decision in the test cas¬ 
es is premature and void.^^ Under this statute the 


2Y. U.S.—TJ. S. V. P. W. Woolworth 
Co., 22 C.C.P.A.(Customs) 184. 
Merchandise not subject to appraise¬ 
ment 

U.S.—U. S. V. Porto Rico Coal Co., 17 
C.C.P.A.(Customs) 2SS. 
as. U.S.—U. S. V. F. W. Woolworth 
Co., 22 C.C.P.A.(Customs) 184. 

No basis for valid appraisement 
U.S.—U. S. V. V. H. Davis, .Sinai 
Kosher Sausag'e Factory, 20 C.C.P. 
A. (Customs) 305. 

29. U.S.—McKesson & Robbins v. 
U. S., 11 Ct.Cust.App. 481. 

30. U.S,—U. S. V. Bornn Hat Co., D. 
C.N.Y., 184 P. 499, affirmed 215 P. 
709, 132 C.C.A. 87. 

31. U.S.—Wolff V. U. S., 1 Ct.Cust. 
App. 181. 

32. U.S.—McKesson & Robbins v. 
U. S., 11 Ct.Cust.App. 481. 

33. U.S.—Sesquicentenniai Exhibi- 
, tion Ass’n v. U. S., 19 C.C.P.A. 

(Customs) 288. 

34. U. S.—Metz & Co. v. U. S., 13 
Ct.Cust.App. 412. 

Classification see infra §§ 147-150. 

35. U.S.—U. S. V. P. S. Allenby 
Co., 20 C.C.P.A.(Customs) 80—In- 
nis Speiden & Co. v. U. S., 19 C. 
C.P.A. (Customs) 1—U. S. v. Puchs 
& Lang- Mfg. Co., 18 C.C.P.A. (Cus¬ 
toms) 460. 

Statute avoids multiplicity of ap¬ 
peals from appraised value in duress 


entries, where issues common to two 
or more entries may be adjudicated 
in one test case.—Beaver Products 
Co. V. U. S., 17 C.C.P.A. (Customs) 
434. 

If undue delay exists in the trial 
of duress cases because of the rule 
laid down in the text, the remedy 
lies with the legislative, and not 
with the judicial, department of the 
government. This court is concerned 
alone in attempting to construe the 
laws which congress has enacted, so 
that their provisions may be effec¬ 
tive, if possible.—U. S. v. Priedlaen- 
der Co., 19 C.C.P.A. (Customs) 934. 

Collector may not exercise discre¬ 
tion as to whether an appraisement 
may or may not be made. The im¬ 
portant thing in such cases is that 
the appraisement be held in abey¬ 
ance until the test case has been de¬ 
cided.—U. S. V. Priedlaender Co., 19 
C.C.P.A. (Customs) 334. 

Similarity of test cases and duress I 
cases 

(1) Statute providing for final ap¬ 
praisement in duress entries in sim¬ 
ilar case pending on appeal does not 
mean identical cases.—^Beaver Prod¬ 
ucts Co. V. U, S., 17 C,C.P.A. (Cus¬ 
toms) 434. 

(2) Provision relating to “duress" 
entries were intended to cover only 
merchandise comparable in value to 
that involved in “cas.es then pending 
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on appeal.”—Zinberg v. U. S., 16 Ct. 
Cust.App. 268. 

(3) Some item or items of invoice 
must be similar in test and duress 
cases, or some items of dutiable val¬ 
ue in both cases must be similar in 
order to entitle importer to h^ave 
final appraisement in test c^se ap¬ 
plied to duress entry wholly or in 
part.—U. S. v. Puchs & Lang Mfg. 
Co., 18 C.C.P.A.(Customs) 460. 

(4) No part of the language used 
in the decision in Innis, Speiden & 
Co. V. United States, 19 C.C.P.A. 1. 
may be so construed as to intimate 
that, in cases where the goods are 
not similar, appraisement may be 
made while the test case is pending, 
or as not being in harmony with 
the decision in United States v. 
Fuchs & Lang Mfg. Co., 18 C.C.P.A. 
460. Said language must be read in 
connection with the views expressed 
in the latter case, and, when so read, 
no lack of harmony appears.—U. S. 
V. Priedlaender Co., 19 C.C.P.A. (Cus¬ 
toms) 334. 

(5) Entered values of duress en¬ 

try of rubber blankets of different 
size than those in test cases must be 
taken as dutiable value, although 
higher than final appraised value, 
since case was not similar to test 
case.—U. S. v. Puchs & Lang Mfg. 
Co., 18 C.C.P.A. (Customs) 460. ' 

(6) Ascertainment of similarity of 
test case and duress case cannot be 
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correct dutiable value found* for the test case be¬ 
came the correct dutiable value in the duress case,^® 
and the collector was required to liquidate accord¬ 
ingly.^^ To obtain the advantage of the statute the 
importer must have complied strictly with its pro¬ 
visions.^^ The importer was not required to appeal 
to reappraisement where merchandise entered un¬ 
der duress was similar to that involved in the test 
case then pending on appeal but if he failed to 
appeal as to matters not involved in the test case, 
he was bound by the appraiser’s action.^^ 


However, this statute was changed by House 
Joint Resolution 336, approved July 12, 1932, pro¬ 
viding that entries covered by duress certificates 
shall be liquidated in accordance with the final ap¬ 
praised value of the merchandise covered by such 
certificates.^! The purpose of the joint resolution 
was to rid the warehouse of congestion resulting 
from the prior decisions that the appraisement in 
cases of duress entries should be held in abeyance 
until a decision in the test case, and to provide that 
the final appraised value in the duress case, and not 


arrived at by process of compari¬ 
son and computation of values.—U. 
S. V. Fuchs & Lang Mfg. Co., supra. 

(7) Where appraiser by appraise¬ 
ment in duress case prima facie es¬ 
tablishes dissimilarity from test 
case, importer has burden to offer 
evidence of similarity.—U. S. v. 
Fuchs & Lang Mfg. Co., supra. 

(8) Record in test case is admis¬ 
sible in Importer’s duress case, 
where pertinent to issue of similar¬ 
ity of cases.—U. S. v. Fuchs & Lang 
Mfg. Co., supra. 

Humber of test cases 

Where duress certificates filed by 
the importer refer to various cases 
claimed to be similar and then pend¬ 
ing on appeal, the final decision of 
one test case referred to in said cer¬ 
tificates is the final decision of all, 
for the purpose of disposing of his 
duress entries depending thereon. 
The importer cannot thus refer to a 
number of so-called similar cases 
and insist that all be decided before 
his duress cases are taken up.—U. 
S. V. Friedlaender Co., 19 C.C.P.A. 
(Customs) 334. 

.Mere iutroductioii of record in test 
case does not require court in duress 
case to follow it and fix dutiable 
value.—U. S. v. Fuchs & Lang Mfg. 
Co., 18 C.C.P.A.(Customs) 460. 

3S. U.S.-—U. S. V. John C. Wiarda & 
Co., 23 C.C.P.A. (Customs) 232~U. 
S. V. Innis Speiden & Co., 23 C.C. 

. P.A. (Customs) 4—Innis, Speiden 
& Co. V. U. S., 19 C.C.P.A.(Cus¬ 
toms) 1. 

37« U.S.—Innis, Speiden & Co. v. TJ. 

S., supra—Beaver Products Co. v. 
U. S., 17 C.C.P.A. (Customs) 434. 

38. U.S.—^U. S. V. Fuchs & Lang 
Mfg. Co., 18 C.C.P.A.( Customs) 

460. 

Puress certificate 

(1) Under St. § 489, 19 U.S.C.A. § 
361, an importer making duress en¬ 
try must specify in his certificate 
case, then pending on appeal, to re¬ 
appraisement similar to that in 
which he makes certificate.—Ono 
Trading Co. v. U. S., 23 C.C.P.A. 
(Customs) 124—Bernstein v. U. S., 
13 C.C.P.A. (Customs) 193, certiorari 


denied M. Bernstein & Sons v. U. S., 
52 S.Ct. 411, 285 U.S. 554, 76 L.Ed. 
944. 

(2) Unless a certificate be filed 
with the entry, identifying a certain 
test case, or test cases, no relief 
can be had thereunder. Appellant 
not having filed such certificate, the 
decision of the single judge in re¬ 
appraisement becomes immaterial, 
so long as the entered value is great¬ 
er than the final appraised value.— 
Ono Trading Co. v. U. S., supra. 

(3) A so-called “duress certificate” 
which specifies certain numbered 
“similar cases” then pending on ap¬ 
peal for reappraisement is not a 
compliance with the statute, and is, 
in legal effect, no certificate at all, 
where no such numbered similar 
cases were pending for reappraise- 
ment.—Onb Trading Co. v. U. S., su¬ 
pra. 

(4) Collector’s knowledge at time 
of appellant’s entry of similar cases 
then pending on appeal cannot oper¬ 
ate as waiver of importer’s duty to 
specify similar case in making entry 
of duress certificate.—^Bernstein v. 
U. S., supra. 

(5) Importer’s certification that 
duress and test cases are similar 
does not conclude collector, and col¬ 
lector, if cases are not similar, 
should appraise goods in duress en¬ 
try at dutiable value.—U. S. v. Fuchs 
& Lang Mfg. Co., 18 C.C.P.A. (Cus¬ 
toms) 460. 

Amendment of duress certificate 

(1) The application of appellant to 
amend its “duress certificate” by 
tendering a new certificate, identify¬ 
ing certain similar or test cases as 
“having been pending on appeal in 
reappraisements,” at the time of the 
filing of the entry herein, was prop¬ 
erly denied by the collector. There 
is no authority of statute for the 
certificate’s amendment, and the re¬ 
fusal of the collector to permit the 
amendment is not a decision from 
which relief may be granted under 
St. § 514, 19 U.S.C.A. § 398, in the 
absence of proof of clerical error.— 
Ono Trading Co. v. U. S., 23 C.C.P. 
A. (Customs) 124. 

(2) Where the duress certificate 
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was in the ordinary form, except 
that the' space provided for the ci¬ 
tation or naming of the similar case 
or cases then pending on appeal for 
reappraisement was left blank, the 
omission of the number of the sim¬ 
ilar case or cases, due to an over¬ 
sight (importer knew the number 
at the time of the making out of the 
entry), does not constitute clerical 
error under Tariff Act of 1922, § 514, 
19 U.S.C.A. § 398, so as to permit 
the certificate’s amendment. To hold 
that the omission of doing anything 
instead of an erroneous attempt to 
do something constituted clerical er¬ 
ror within the meaning of § 514, and 
complied with the “due diligence and 
inquiry” requirements of § 489, 19 
U.S.C.A. § 361, would not only be 
erroneously defining the term cleri¬ 
cal error, but would be to open the 
door for frauds against the reve¬ 
nues of the country.—Dasscr’s Silk 
Co. V. U. S., 23 C.C.P.A.(Customs) 
141. 

39. U.S.—Beaver Products Co. v. U. 

S., 17 C.C.P.A.(Customs) 434. 

40. U.S.—Beaver Products Co. v. U. 

S., supra. 

41. U.S.—U. S. V. Malhame & Co., 
24 C.C.P.A.(Customs) 448—U. S. v. 
W. H. S. Lloyd & Co., 24 C.C.X-^.A. 
(Customs) 390—U. S. v. F. W. 
Wool worth Co., 22 C.C.P.A. (Cus¬ 
toms) 184. 

“Pinal appraisement^’ 

In view of the stipulations of 
record, it is of no consequence in 
determining the issues here involved 
whether the words “final appraise¬ 
ment” relate to the final appraise¬ 
ment in the test case or to the final 
appraisement of the goods involved 
in the duress entries. The collector 
was without authority to assess the 
merchandise at other than four 
cents per pound, which was the final 
appraised value of the merchandise 
involved in the pending, or test case, 
and which was the final appraised 
value of the merchandise covered 
by the duress entry cases, made sub¬ 
sequent to the enactment of H. J. 
Res. No. 336—U. S. v. Innis Speiden 
& Co., 23 C.C.P.A. (Customs) 4. 
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that in the test case should be the dutiable value.^^ 
It was not the intent of congress by such resolution 
to repeal or render nugatory the duress entry fea¬ 
ture of the statute and, notwithstanding the 
change in the law made by such resolution, it would 
remain the law that on final appraisement of a 
duress entry where the value was higher than the 
entered value, the importer might be relieved of 
additional duties if, in the duress entry on final 
appraisement it is found that the entry was lower 
than that contemplated by statute^^ 

b. Procedure 

(1) Preliminary to appraisement 

(2) Procedure on appraisement 

(1) Preliminary to Appraisement 

The collector does not take the entry of goods at the 
valuation of the invoice, but, on completion of the formal¬ 
ities incident to the entry, he transmits the Invoice to the 
appraising officer to make the appraisement and deter¬ 
mine the value, regardless of the invoice. 

Although it is obligatory on the importer to fur¬ 
nish a true invoice of his goods, as stated supra § 
100, and a true valuation thereof,^S nevertheless, 
the collector does not for duty purposes take the en¬ 
try of goods at the valuation of the invoice, sup¬ 
ported by the owner’s oath;^^ but, on completion of 
the formalities incident to the entry of the impor¬ 
tation at the customhouse, the collector transmits 
the invoice to the appraiser,at the same time des¬ 
ignating thereon at least one package of every in¬ 
voice, and not less than one out of every ten pack¬ 
ages, for examination by the appraiser, in order 
that the latter may ascertain, estimate, and appraise 


the merchandise, any invoice to the contrary not¬ 
withstanding. 

(2) Procedure on Appraisement 

The statutes and treasury regulations as to the mode 
of procedure on appraisement must be compiled with in 
so far as they are mandatory. A provision requiring 
written notice of appraisement to the consignee is man¬ 
datory. 

Proceedings for the appraisement of imported 
merchandise are necessarily to some extent of a 
summary character,^^ and they have none of the 
characteristics of judicial proceedings.^^ In the 
appraisement no process may be followed other than 
as the law provides,although regulations consist¬ 
ent with the statute providing a mode of procedure 
may be made by the treasury department.^^ Many 
of such regulations are directory rather than man¬ 
datory, and an appraisement may be valid althoug“h 
not in strict conformity with them.^^ However, a 
provision of the statute requiring written notice of 
appraisement to the consignee is mandatory, and 
failure to comply therewith invalidates the appraise¬ 
ment,although failure of the importer to receive 
the notice of an advance in value, when duly mailed, 
does not invalidate an appraisement.^^ Appraisers, 
like all others required by law to exercise discre¬ 
tion, are presumed to have acted fairly, unless the 
contrary is shown.^^ The appraisement must be 
restricted to determining the price or value of the 
parcel or quantity and has rightfully no reference 
to the totality of the purchase.^® It is necessary to 
the validity of an appraisement that it shall have 
been reduced to writing by the appraiser.In or¬ 
der for the appraiser’s jurisdiction to attach, it is 


42. U.S.—U. S, V. W. H. S. Lloyd & 
Co., 24 C.C.P.A.(Customs) 390. 

43. U.S.—U. S. V. W, H. S. Lloyd & 
Co., supra. 

44. U.,S.—U. S. V. W. H. .S Lloyd & 
Co, supra, 

45. U.S.—Hoening-haus v. U. S., N. 
Y., 19 ,S.Ct 305, 172 U.S. 622, 43 
L.Ed, 576, 

Declaration on entry see supra § 104. 
Entered value see 'supra § 105. 

46. U.S,—Focke V. Lawrence, C.C. 
N-Y., S F.C:as.3Sro.4,‘894, 2 Blatchf. 
508. 

33oul)le oTbject of statutory provision 
(1) The framers of the revenue 
laws of the United States have en¬ 
countered two diflfilculties which have 
given them much embarrassment and 
trouble- The first was to devise a 
mode hy which the true cost or val¬ 
ue of imported goods which were 
subject to pay a duty according to 
their value could be ascertained. The 
second was to detect and punish 
frauds. The objects axe distinct, 
and thfi means provided ±o accom¬ 


plish them are equally so.—U. S. v. 
Twenty-Five Cases of Cloths, D.C. 
Pa., 28 F.Cas.No.16,563, Crabbe 356. 

(2) “Almost the whole system of 
appraisals is founded on the idea, 
that fraud has been, or is likely to 
be, practised.”—Greely v. Thompson, 
Mass., 10 How., U.S., 225, 241, 13 L. 
Ed. 397. 

47. U.S.—McKesson & Robhins v. 
U. S., 11 Ct.Cust.App. 481. 

4B. U.S.—^Auffmordt v. Hedden, N. 
Y., 11 S.Ct. 103, 137 U.S. 310, 324, 
34 L.Ed, 674. 

49. U.S.—^Arkell Safety Rag Co. v. 
U. S., 24 aC.P.A. (Customs) 26. 

50. U.S.—U. S- V, Johnson Co., 9 
Ct.Cust.App. 258—Tilge v. U. S., 
2 Ct.Cust.App. 149. 

51. U.S.—^Aufimordt v. Hedden, N. 
Y., 11 S.Ct. 103, 137 U.S. 310, 34 
L.Ed. 674. 

52. U.S.—Lace House v. U. s!, Ga., 
141 F. 869, 73 C.C.A. 103- 

17 C.J. p 619 note 42. 
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53. U.S.—Peabody & Co. v. U. S., 
12 Ct.Cust.App 354. 

KTotice of advance in valuation 
Under Customs Regulations of 
1899, art. 1267, where the appraiser 
advanced the valuation of the goods, 
the addition was noted on the invoice 
and certified by him, and the invoice 
forwarded to the collector was re¬ 
quired at once to give notice of the 
advance to the importer, and when 
such notice was not given the ap¬ 
praisement was void.—Lace House v. 
U. S., Ga., 141 F. 869, 73 C.C.A. 103. 

54. U.S.—U. S. V. Independent Im¬ 
porting Co., C.C.N.Y., 165 F. 63. 

55. U.S.—Renvy v. U. S., C.C.N.Y., 
121 F. 441. 

17 C.J. p 623 note 25. 

56. U.S.—Manhattan Gaslight Co. v. 
Maxwell, C.C.N.Y., 16 F.Cas.No.9,- 
023, 2 Blatchf. 405—U. S. v. Bush, 
5 Ct.Cust.App. 127. 

57. U.S.—Lace House v. U. S., Ga,, 
141 F. 869, 73 C.C.A. 103. 

17 C.J. p 619 note 45. 
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requisite that the collector shall have certified on 
the invoice for the appraiser's information the im¬ 
porter's unconstrained and voluntary statement of 
entered value, not made under duress also, that 
the appraiser shall have before him the papers 
which the importer was by law entitled to have re¬ 
ceive the appraiser's consideration,The statute 
of jeofails, 28 U.S.C.A. § 777, relating to defects 
of forms, and amendments thereof, has no refer¬ 
ence to proceedings before administrative officials, 
but includes only proceedings before a court.®^ In 
the absence of fraud, an appraisement will not be 
set aside because the appraising officers have not 
followed or have disregarded the evidence as to the 
question of value. They have the right and it is 
their duty to use their own judgment and knowl¬ 
edge in connection with the evidence before them.®^ 

Inspection, examination, and other means of as¬ 
certaining value are discussed infra § 121. 

c. G-eneral Principles of Valuation 

Tho valuation must be at the actual market value of 
the goods at the date of exportation, and the appraiser 
should find the market value in the currency of the coun¬ 
try from which the goods are imported. The rule under 
former statutes that an appraisement based on a wrong 
principle of law is void, does not obtain under later legis¬ 
lation, which affords full opportunity to secure a judicial 
determination of value. 

While formerly the statute required the collector 
to cause an apprai-sement to be made of merchan¬ 


dise dutiable at an ad valorem rate of duty or at a 
rate regulated by its value,under later statutes 
the requirement of appraisement extended to all im¬ 
ported merchandise, regardless of whether free of 
duty or, if dutiable, dutiable at an ad valorem or 
a specific rate.^^ While formerly the value of an 
importation subject to an ad valorem rate of duty 
was determined by its true value or actual cost,^^ 
at the time and place of its purchase or procure¬ 
ment,®^ this rule has been changed, and the present 
requirement is that the valuation shall be at the 
actual market value of the goods at date of expor¬ 
tation.®® It is the duty of the appraiser to find the 
market value in the currency of the country from 
which the goods are imported.®'^ When, as former¬ 
ly, the law provided that duty should not be as¬ 
sessed on less than the invoice and entered value 
of the imported merchandise, it was frequently held 
that the appraiser should not appraise at less than 
such value,®® although the rule was held to be oth¬ 
erwise where a clerical error had been madc.®^ In 
addition, where the importer had on entry in¬ 
creased the value stated in the invoice, in order to 
avoid a penalty, it was likewise held that appraise¬ 
ment might not be made on a lower value basis. 
No allowance may be made in an appraisement 
for a discount made in the invoice for a previous 
shipment of defective goods.'^^ Under former stat¬ 
utes an appraisement based on a wrong principle of 


58. TJ.S.—Stein v. U. S., 1 Ct.Cust. 
App. 478. 

59. U.S.—U. S. V. Marquardt, 6 Ct. 
Cust.App. 168. 

60. U.S.—Ono Trading Co. v. U. S., 
23 C.C.P.A. (Customs) 124. 

61. U.S.—General Commercial Co. v, 
U. S., 11 Ct.Cust.App. 473. 

62. U.S.—Bankin v. Hoyt, N.T., 4 
How. 327, 11 L.Bd. 996. 

Pormer statutes 

Preliminary appraisement not nec¬ 
essary.—Harding v. Whitney, C.C. 
Hass., 11 F.Cas.No.6,052, 4 Cliff. 96. 

Development of appraisement sys¬ 
tem 

U.S.—Greely v. Thompson, Mass., 10 
How. 225, 13 L.Bd, 397-—U. S. v. 
Tappan, Mass., 11 Wheat. 419, 6 
L.Ed. 509, 
ea Rev.St, § 2901. 

Where imported merchandise was 
subject to specific duties regulated 
by the value, but in no case less 
than fifty per cent ad valorem, the 
fact that the importation in question 
paid such rate did not relieve the 
appraiser from inquiring into and 
determining the value of such goods. 
—Hoeninghaus v. U. S., N.Y., 19 S. 
Ct. 305, 172 U.S. 622, 43 L.Ed. 576. 


64. U.S.—Bailey v. Goodrich, C.C. 
Mass., 2 F.Cas.No.735. 2 Cliff. 597. 

17 C.J. p 616 note 3. 

65. U.S.—Greely v. Thompson, 

Mass., 10 How. 225, 13 L.Ed. 397. 

17 C.J. p 616 note 4. 

66. U.S.—International Sales Co. v. 
U. S., 12 Ct.Cust.App. 506—Keve 
& Young V. U. S., 11 Ct.CustApp. 
94. 

What constitutes actual market 
value see infra § 110 et seq. 
Historical 

(1) The act of 1851 was the first 
act changing the rule as to the time 
the valuation must he made, and un¬ 
der that act the goods were to he 
appraised at the period of exporta¬ 
tion rather than the time of their 
purchase.—Stairs v. Peaslee, Mass., 

18 How., U.S., 521, 15 L.Ed. 474— 
Forman v. Peaslee, C.C.N.H., 9 F. 
Cas.No.4,941.—Morris v. Maxwell, C. 
C.N.Y., 17 F.Cas.No, 9,834, 3 Blatchf. 
143. 

(2) The statute was, however, 

confined to that change only.—Bal¬ 
lard V. Thomas, Md., 19 How., U.S., 
382, 15 L.Ed. 690—Barnard v. Mor¬ 
ton, C.C.Mass., 2 F.Cas.No.1,005, 1 

Curt. 404. 

67. U.S.—Wolff V. U. S., 1 CtCust. 
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App. 181—Matter of Ascione, 
Treas.Dec. 37,252. 

Spurious currency 

There could not he substituted for 
the actual market value a fictitious 
value expressed m a spurious cur¬ 
rency.—Loewenstein v. Maxwell, C. 
C.N.Y., 15 F.Cas.No.8,462, 2 Blatchf, 
401. 

68. U.S.—Saxonville Mills v. Rus¬ 

sel, Mass., 6 S.Ct. 237, 116 U.S. 
13, 29 L.Ed. 554. 

17 C.J. p 619 note 49. 

Assessment of dutiable value see 
infra § 136. 

In application of this statute it is 
held that, where goods are invoiced 
or entered at a certain value with a 
certain per cent discount for cash, 
such value less the discount must 
be considered the entry value.—Ar¬ 
thur V. Goddard, N.Y., 96 U.S. 145, 
24 L.Ed, 814—Gray v. Lawrence, C. 
C.N.Y., 10 F.Cas.No.5,722. 3 Blatchf. 
117. 

68. U.S.—-U. S. V. Muller, C.C.N.Y., 

152 F. 576, affirmed, 158 F. 405, 
85 C.C.A. 515. 

7a U.S.—Haas v. Arthur, C.C.N.T., 
11 F.Cas.No.5,885, 14 Blatchf. 346. 

71. U.S.—Hampton, Jr., & Co. v. U. 
I S., 14 Ct.Cust.App. 262. 
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law was held void,'^^ but under the Tariff Acts of 
1922 and 1930, given full opportunity to secure a 
judicial determination of the value of all merchan¬ 
dise subject to appraisement where the elements es¬ 
sential to a valid appraisement were present be¬ 
fore the local appraising officer, it has been held 
that there is no occasion for the rigid rule applied 
under the former statutes.The value given to 
similar goods on a prior appraisal is not binding. 

d. Anti-Dumping Law 

Under the anti-dumping law additional duties may be 
imposed where the secretary of the treasury finds that 
an industry in the United States is being or is likely to be 
injured, or is prevented from being estabilshed, by rea¬ 
son of the importation of a kind of merchandise which 
is being sold, or is likely to be sold, at less than its 
fair value. It is the duty of the appraising officer to 
appraise and report to the collector the "foreign market 


value” or the "cost of production,” the "purchase price,” 
and the "exporter's sales price,” of the merchandise. 

Under the Anti-Dumping Act of 1921, 19 U.S.C. 
A. §§ 160-171,'^^ authorizing additional duty where 
the secretary of the treasury finds'^^ that an indus¬ 
try in the United States is being or is likely to be 
injured, or is prevented from being established, by 
reason of the importation of a class or kind of for¬ 
eign merchandise, and that such merchandise is, 
being sold, or is likely to be sold, at less than its 
fair value,and that he shall make such finding 
public to the extent he deems necessary, together 
with a description of the class or kind of merchan¬ 
dise to which it applies, in such detail as may be 
necessary for the guidance of the appraising offi¬ 
cers, it is the court’s duty to determine whether 
the action of the secretary conforms to the direc¬ 
tions in the statute.'^s The secretary is not con- 


72. U.S.—Goodyear Tire & Rubber 
Co. V. U. S., 11 Ct.Cust.App. 351. 

73. U.S.—U. S. V. Manahan Chemi¬ 
cal Co., 24 C.C.P.A. (Customs) 5S. 

74. U.S.—Goodsell v. Brig-gs, C.C. 
Mass., 10 P.Cas.No.5,548, Holmes 
299. 

75. lielation to other statutes 
The Anti-dumping* Act, 1921, 19 U. 

S.C.A. §§ 160-171, was not changed, 
modified, repealed by, or em-braced 
in, the Tariff Acts of 1922 and 1930, 
and, accordingly, the provisions of 
§ 641, 42 St. at L. p. 989, and § 651, 
19 U.S.C.A. § 1651, have no applica¬ 
tion to rights and liabilities accru¬ 
ing or accrued under the provisions 
of the anti-dumping act, nor have 
they any application to the laws un¬ 
der which those rights may be en¬ 
forced.—C. J. Tower & Sons v. U. S., 
25 C.C.P.A. (Customs) 415. 

76. Effect of finding; duty of ap¬ 
praising officer 

(1) Where a finding of dumping 
is made by the secretary of the 
treasury, in the exact words of the 
statute, § 201(a) of the Anti-dump¬ 
ing Act of 1921, 19 U.S.C.A. § 160(a), 
insofar as the words "is being and is 
likely to be injured" is concerned, 
it must be assumed that the secre¬ 
tary used the words in the same 
sense that they were used in § 201 
(a), and it is immaterial whether 
they should be construed as finding 
that dumping existed at the time the 
importations were made, or only that 
dumping existed at the date of the 
promulgation of the finding. ■§ 209, 
19 U.S.C.A. § 168, provides that, in 
the case of all imported merchan¬ 
dise of a class or kind as to which 
the secretary has made public a 
finding, and as to which there has 
been no appraisement report, ap¬ 
praisement thereof shall be made 
pursuant to the provisions of the 


anti-dumping act.—^Kreutz & Co. v. 
U. S., 25 C.C.P.A. (Customs) 180. 

(2) In the instant case the ap¬ 
praiser, being suspicious of dump¬ 
ing, withheld his appraisement re¬ 
port, pending action by the secreta¬ 
ry, and, the finding of the secretary 
(T. D. 44717) being made in the ex¬ 
act words of the statute with re¬ 
spect to the time of dumping, it was 
the duty of the appraiser to obey 
the mandate of § 209, 19 U.S.C.A. § 
168, and appraise the merchandise 
involved in accordance with the pro¬ 
visions of the anti-dumping act.— 
Kreutz & Co. v. U. S., supra. 

(3) In view of the undoubted pow¬ 
er of congress to provide that, in 
certain cases, appraisal of specific 
imported merchandise be withheld, 
and direct the appraisal thereof and 
levy of duties thereon contingent on 
a finding that, at a later date, an in¬ 
dustry of the United States is or is 
likely to be injured by the importa¬ 
tion of merchandise of that class or 
kind, and that merchandise of such 
class or kind is being sold or is like¬ 
ly to be sold in the United States 
at less than its fair value, it is im¬ 
material whether the word “is," as 
used in § 201(a), 19 U.S.C.A. § 160 
(a) and in the finding of the secre¬ 
tary of the treasury, be regarded as 
relating back to the time of the im¬ 
portation involved (which was near¬ 
ly eleven months before the issu¬ 
ance of the secretary’s finding), or 
whether it should be regarded as re¬ 
lating only to the time of the pro¬ 
mulgation of said finding. In either 
event, the appraisal of the merchan¬ 
dise was in pursuance of the man¬ 
date of § 209 of the anti-dumping act, 
19 U.S.C.A. § 168.—Kreutz & Co. v. 
U. S., supra. 

77. U.S.—U. S. V. J. H. Cottmann 

& Co., 18 C.C.P.A, (Customs) 132. 
"Fair value” 

Treasury regulations defining fair 
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value of imported merchandise as 
its foreign-market value or cost of 
production was not in excess of sec¬ 
retary’s authority under statute.—• 
Kleberg & Co. v. U. S., C.C.P.A., 71 
F.2d 332. 

Construction and effect of act 

(1) Where rugs were imported 
from Canada and entered under the 
Tariff Act of 1913, 38 St. at L. p 114, 
after the anti-dumping provisions of 
the Emergency Tariff Act of 1921, 19 

U. S.C.A. §§ 160-173, became effective, 
the protests against the liquidations 
of the entries thereof should have 
been sustained, the appraisements 
made by the appraiser being void, 
and the collector's liquidations were 
equally void.—Kean v. U. S., 20 C.C. 
P.A.(Customs) 388. 

(2) The value on which the col¬ 
lector liquidated was, at least in 
part, the particular kind of value 
provided for in the Anti-dumping 
Act.—Kean v. U. S., supra. 

(3) The court below was not jus¬ 
tified in reaching the conclusion that 
there was an appraisement under 
the provisions of the Tariff Act of 
1913, 38 St. at L. p 114.—Kean v. U. 
S., supra. 

Special dumping duty 

It is the duty of the collector un-] 
der the Anti-dumping Act to levy 
and collect a special dumping duty 
in the amount which equals the dif¬ 
ference between the appraised val¬ 
ue and the purchase price, in addi; 
tion to the duties imposed by law^ 
The difference is not to be added to 
the value, but to the duty.—Keah 

V. U. S., supra. 

78. U.S.—U. S. V. Tower & Sons, 14e 

Ct.Cust.App, 421. ^ ‘ 

Imposition of additional duty ' 

Imposition of anti-dumping duty 
and consequent additional duty for 
undervaluation was void, where sec¬ 
retary of treasury did not conform 
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fined to any particular source or means of investi¬ 
gation as to the propriety of an anti-dumping or¬ 
der,'^9 and need not disclose to public inspection in¬ 
formation so obtained nor can importers re¬ 
strain the enforcement of the secretary’s findings on 
the ground that they were not given a hearing, 
since the statute does not require such hearing-^^ 
Goods imported subject to such statute could be 
made subject to the additional duty under an order 
of the secretary issued after the entry of the goods, 
where the appraisement was held in abeyance until 
the issuance of the order.^^ xhe powers conferred 
on the secretary by the statute are ministerial only.^^ 


An order issued by the assistant secretary of the 
treasury is sufficient authority for the imposition of 
the duty,S4 but ^n order purporting to be signed by 
an acting assistant secretary, who was at the time 
the chief clerk of the treasury department, is void, 
the statute giving such clerk no authority to make a 
finding.Under the statute, it is the duty of the 
appraising officer to estimate and appraise, and to 
report to the collector, the “foreign market value” 
or the “cost of production,” as the case may be, the 
“purchase price,” and the “exporter’s sales price,” 
all of which terms are defined in §§ 162-165.^6 


to statute.—U. S. v. Tower & Sons, 
supra. 

V9- TJ.S.—Kleberg & Co. v. U. S., 
C.C.P.A., 71 F.2d 332. 

Order lield valid 

U.S.—Kleberg Co. v. U. S., supra 
—‘Amtorg Trading Corporation v. 
XT. S., 21 C.C.P.A.(Customs) 532— 
O. J. Tower & Sons v, U. S., 21 C. 
C.P.A.(Customs) 417. 

80. U.S.—Kleberg & Co. v. U. S., C. 

C.P.A,, 71 F.2d 332. 

61. U.S.—Kreutz v. Elting, D.C.N. 
r., 3 F.Supp. 364, affirmed, C.C.A., 
Kreutz v. Burning, 69 F.2d 802. 

82. U.S.—Kleberg & Co. v. XJ. S., C. 

C.P.A.. 71 F.2d 332. 

88. U.S.—XT. S. V. Central Vermont 

Ry. Co., 17 C.C.P.A. (Customs) 166. 

84. XJ.S.—XT. S. V, Central Vermont 
Ry. Co., supra. 

85. XJ.S.—XJ. S. v. 'William Prym of 
America (Inc.), 17 C.C.P.A. (Cus¬ 
toms) 180, 

Finding not validated 

Finding under anti-dumping act 
made by clerk of treasury depart¬ 
ment without authority was not val¬ 
idated by its publication in -weekly 
treasury decisions.—XJ. S. v. William 
Prym of America (Inc.), supra. 

86. U.S.—^U. S. V. Manahan Chemi¬ 
cal Co., 24 C.C.P.A. (Customs) 53. 

Ascertainment of duty generally 
"Where there was no valid ap¬ 
praisement by local appraiser of 
goods imported and no ascertain¬ 
ment of foreign market value or 
cost of production, no ascertainment 
of special dumping duty could be 
made under Anti-Dumping Act 1921 
§ 202 (a), 19 U.S.C.A. § 161(a).—C. 
J. Tower & Sons v. U. S., C.C.P.A., 
71 F.2d 438. 

Cost of production 

(1) Where the government of the 
French protectorate of Morocco con¬ 
trols the rock phosphate mines of 
the country and furnishes this prod¬ 
uct to the governmental sales agency 
and, in computing cost of produc¬ 
tion, no cost of materials is includ- 
jed as an element of such cost, this 
does not show the cost of production 


under the Anti-dumping Act of 1921, 
19 U.S.C.A. §§ 160-173. In such cas¬ 
es some cost of materials must be 
shown.—J. H. Cottman & Co. v. U. 
S., 20 C.C.P.A. (Customs) 344, cer¬ 
tiorari denied 53 S.Ct. 695, 289 U.S. 
750, 77 L.Ed. 1495. 

(2) § 206 of the Anti-dumping Act 
of 1921, 19 U.S.C.A. § 165 requires 
a statement in cost of production of 
an amount '‘equal to the profit which 
is ordinarily added." This is to be 
computed from the profit which is 
realized from the major quantity of 
the product sold.—J. H. Cottman & 
Co. V. U. S., supra. 

Betermination of foreign market val¬ 
ue 

(1) The Antidumping Act of 1921 
§ 205, 19 U.S.C.A. § 164, prescribes 
two methods of ascertaining the for¬ 
eign market value of merchandise: 
First, the price at time of exporta¬ 
tion at which such or similar mer¬ 
chandise is sold or freely offered for 
sale to all purchasers in the prin¬ 
cipal markets of the country from 
which exported in the usual whole¬ 
sale quantities and in the ordinary 
course of trade for home consump¬ 
tion; second, the price at time of 
exportation of such merchandise at 
which such or similar merchandise 
is sold or freely offered for sale to 
all purchasers in the principal mar¬ 
kets of the country from which ex¬ 
ported in the usual wholesale quan¬ 
tities and in the ordinary course of 
trade for exportation to countries 
other than the United States. The 
first method shall be followed if 
such price exists. Either, however, 
constitutes foreign market value 
under this section.—J. H. Cottman & 
Co. V. U. S., supra. 

(2) Home consumption, under the 
Anti-dumping Act of 1921, 19 U.S.C. 
A. §§ 160-173, means the destruction 
of the article in the country of pro¬ 
duction. This may be by use or con¬ 
version into another manufactured 
product.—J. H. Cottman & Co, v. 
U. S., supra. 

(3) The terms “sold or freely of¬ 
fered for sale" and “ordinary course 
of trade," as found in the Anti¬ 
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dumping Act of 1921, 19 U.S.C.A. 8§ 
160-173, are not satisfied by condi¬ 
tional and restricted sales. Such 
restrictions are held to apply not 
only to a limitation in the number 
of purchasers, but also to limitations 
which are imposed on the use of the 
property so sold.—J. H. Cottman & 
Co. V. U. S., supra. 

(4) A sale is an absolute transfer, 
without conditions, from one per¬ 
son to another. A sale by a govern¬ 
mental agency in Morocco to farm¬ 
ers in that country with restrictions 
on the use to which the same may 
be put and like restricted sales to 
foreign countries are not such sales 
as establish foreign market value.— 
J. H. Cottman & Co. v. U. S., supra. 

(5) When the government of the 
French protectorate creates a corpo¬ 
rate body, which corporate body i.s 
controlled and subsidized by the gov¬ 
ernment, and which has complete 
control of the sale and distribution 
and price fixation of rock phosphate 
furnished by the government, this 
constitutes a governmental monopoly 
in the sale and distribution of such 
product.—J. H. Cottman & Co. v. U. 
S., supra. 

(6) Foreign market value as de¬ 
fined in the Anti-dumping Act of 
1921, 19 U.S.C.A. §§ 160-173, is in¬ 
tended to refer to such conditions 
as exist in a free, open, unrestricted 
market, where people meet under 
normal competitive conditions to buy 
and sell their goods.—J. H. Cottman 
& Co. V. U. S., supra. 

(7) Government could show that 
sales which importer proved to es¬ 
tablish foreign market value were 
made subject to restrictions of par¬ 
ticular contract.—U. S. v. J. H. Cott- 
mann Sc Co., 18 C.C.P.A.(Customs) 
132. 

(8) Sales made to farmers and co¬ 
operative associations in Morocco 
under certain restrictions were prop¬ 
erly rejected as not constituting 
proper basis for determining foreign 
market value.—U. S. v. J. H. Cott- 
mann & Co., supra. 

(9) Assuming, without deciding, 



25 C.J. S. 


CUSTOMS DUTIES 


§ 110 


§ 110. Actual Market Value 

Statutes providing that the value of imported 
merchandise shall be its “foreign value" or its “export 
value," or under certain circumstances shall be its 
“United States value," and defining these terms, have 
been construed and applied in many decisions. 

The customs laws provide that the value of mer¬ 
chandise shall be the foreign value or the export 
value, whichever is higher; that if neither the for¬ 
eign nor the export value can be satisfactorily as¬ 
certained, then the United States value; that if 
neither the foreign value, the export value, nor the 
United States value can satisfactorily be ascer¬ 
tained, then the cost of production, see infra § 113, 


and that in certain cases the value shall be based 
on the American selling price, see infra § 114. 

The foreign value is defined as the market value 
or the price at the time of the exportation of the 
merchandise to the United States at which such or 
similar merchandise is freely offered for sale to all 
purchasers in the principal markets of the country 
from which exported, in the usual wholesale quan¬ 
tities and in the ordinary course of trade, including 
the cost of all containers and coverings, and all oth¬ 
er costs, charges, and expenses incident to placing 
the merchandise in condition, packed ready for ship¬ 
ment to the United States.^^ 


that for the purposes of this case 
it was proper to consider the ap¬ 
praisement of the merchandise un¬ 
der the Tariff Act of 1930, 46 St 
at L. p 590, 19 U.S.C.A. § 1001 et seq. 
and notes, it does not follow that 
the foreign-market value found un¬ 
der said act and that found under 
the Anti-dumping Act would neces¬ 
sarily be the same, the foreign- 
market value under the Anti-dump¬ 
ing Act § 205, 19 U.S.C.A, § 164, he- 
ing the value at the date of the pur¬ 
chase of the merchandise, while un¬ 
der the Tariff Act of 1930, § 402 
(c), 19 U.S.C.A. § 1402 (c), such val¬ 
ue must he found as of the date 
of exportation, and there being oth¬ 
er differences in the two sections 
with respect to such value.—U. S. v. 
Manahan Chemical Co., 24 C,C.P.A. 
(Customs) 53. 

(10) Evidence held Insufficient to 
show that the prices named in the 
invoices accord with a free offering 
of such or similar merchandise in 
the principal markets of Germany 
in the usual wholesale quantities and 
in the ordinary course of trade.—U. 
S. V. Manahan Chemical Co., su¬ 
pra. 

xmit of quantity 

(1) Under § 209 of the Anti-dump¬ 
ing Act 1921, 19 U.S.C.A. § 168, it 
was the duty of the appraiser to 
appraise the imported merchandise 
in the unit of quantity in which it 
was usually bought and sold, and 
any other manner of appraisement 
was erroneous.—U. S. v. Manahan 
Chemical Co., supra. 

(2) Where the invoices show the 
purchase price of the merchandise 
by the thousand kilos, and the rec¬ 
ord shows only three of the seven 
importations appraised, according to 
the consular invoices, were of the 
same quantity, no two of the oth¬ 
er four being of the same quantity, 
and each of the appraisements shows 
only a total sum for all the mer¬ 
chandise set forth in the invoice, it 
can not be held that the total quan¬ 
tity named in each of said invoices 
was the unit of quantity in which 


the merchandise was usually bought 
and sold at the respective dates of 
purchase thereof.—U. S. v, Manahan 
Chemical Co., supra. 

(3) Objections to questions pro¬ 
pounded to witness, a customs ex¬ 
aminer who had examined the mer¬ 
chandise, the answer to which ques¬ 
tions, it is contended, would have 
established that the merchandise 
was, in fact, appraised in the unit 
of quantity in which it was bought 
and sold, were properly sustained by 
the trial court, in view of the fact 
that it was not the duty of the wit¬ 
ness to appraise the merchandise, 
and that he had no authority to do 
so, and in view of the further fact 
that he was not present when the 
appraisements were actually made 
by the duly constituted appraising 
authorities.—U. S. v. Manahan Chem¬ 
ical Co., supra. 

Examination of merchandise 

(1) Rev.St. § 2901 provides the 
procedure in appraisement cases ap¬ 
plicable under the 1913 tariff act. 
The Anti-dumping Act, 19 U.S.C.A. 

§ 160 et seq. (passed during the life 
of the 1913 act) contains no lan¬ 
guage that congress intended the 
appraisements made thereunder 
should not be governed by Rev.St. 

§ 2901. Coincident with the repeal 
of Rev.St.- § 2901 by the Tariff Act 
of 1922, § 499 of said act, 42 St. at 
L. p 965, embodying the substance 
of Rev.St. § 2901, was enacted, and 
no language is found in the 1922 act 
indicating that it was the intention 
of congress to make any changes, 
pertinent to the issue here, in the 
system of appraisements applicable 
under Rev.St. § 2901.—U. S. v. C. J. 
Tower & Sons, 24 C.C.P.A.(Customs) 
456. 

(2) Where the collector failed to 
designate for examination any pack¬ 
ages of an importation of wheat 
flour from Canada in bags weighing 
one hundred and forty lbs. each, as 
required by Tariff Act of 1922 § 499, 
42 St. at L. p 965, and no samples 
of the importation were drawn and 

1 no official examination packages were 


retained, the appraisement made by 
the local appraiser under a finding 
of dumping (T.D. 39071) issued pur¬ 
suant to the Anti-dumping Act, 1921, 
19 U.S.C.A. § 160 et seq., is null and 
void, and it is apparent that no ap¬ 
praisement of the merchandise can 
nOw be made in conformity with the 
statute.—U. S. v. C. J. Tower & Sons, 
supra. 

(3) The designation of packages 
by the collector and the taking, ex¬ 
amining, and retaining of samples 
required by § 499 mandatoriiy apply 
to appraisements made under the 
Anti-dumping Act.—U. S. v. C. J. 
Tower & Sons, supra. 

87. U.S.—U. S. V. Ash, 22 C.C.P.A. 

(Customs) 395. 

Statute construed and applied in gen¬ 
eral 

(1) In determining the foreign val¬ 
ue of certain silk tie squares im¬ 
ported from England, the sales price 
of the wholesalers to the tie manu¬ 
facturers or retail dealers, which 
wholesalers were not restricted in 
their sales to any particular purchas¬ 
ers, should be taken; and such sales 
were in the usual wholesale quanti¬ 
ties and were made in the ordinary 
course of trade without restriction 
and should be accepted as the prop¬ 
er basis of value.—U. S. v. H. W. 
Robinson & Co., 19 C.C.P.A, (Cus¬ 
toms) 274. 

(2) Foreign value is not to be de¬ 
termined on the basis of actual for¬ 
eign sales, and the statute does not 
so provide. The statute does pro¬ 
vide that foreign value shall be the 
“price ... at which such or 
similar merchandise is freely of¬ 
fered for sale.” If the merchandise 
in question was freely offered for 
sale to all purchasers in Germany 
at the “list prices net," as shown 
by the special agent’s report, in 
whatever quantities a purchaser 
might wish, at the time of the ex¬ 
portation here involved, such prices 
constituted a proper basis on which 
to predicate foreign value.—U. S. v. 
Ash, 22 C.C.P.A.(Customs) 395. 

(3) All unrestricted offers for sale, 
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The price at which merchandise is sold to a lim- tail trade only, in quantities greater or less than 

ited number of favored purchasers, or to the re- the usual wholesale quantities, is not the price at 


such as those in the case at bar, 
in the principal markets of the coun¬ 
try from which the merchandise is 
exported, whether for home con¬ 
sumption or for export to countries 
other than the United States, should 
be considered in arriving at the for¬ 
eign. value of imported merchan¬ 
dise.—U. S. V. Livingston & South¬ 
ard, 23 C.C.P.A. (Customs) 214. 

(4) Foreign value is fixed by price 
of “such” goods if possible, or, fail¬ 
ing this, by price of “similar” goods, 
—U. S. V. Meadows Wye & Co., 15 
Ct.Cust.App. 451. 

<5) The word “usual” was intend¬ 
ed to limit the words “wholesale 
quantities” to such wholesale quan¬ 
tities as were usually, customarily, 
and ordinarily “freely offered for 
sale to all purchasers in the princi¬ 
pal markets of the country from 
which exported, in the usual whole¬ 
sale quantities and in the ordinary 
course of trade”; and the language 
“in the usual wholesale quantities” 
was intended “to refer to * a major 
portion of the sales or offers for 
sale,” subject to the limitation that, ] 
although the word “quantities” must 
be applied in the plural, the statute 
does not contemplate two or more 
“usual wholesale quantities” having: 
two or more market values or prices. 
On the contrary, the statute does 
contemplate but one (the usual) hav¬ 
ing but one “market value” or “price 
. . . at which such or similar 

merchandise is freely offered for 
sale,” at the time of exportation to 
the United States.—U. S. v. Minkus, 
21 C.C.P.A. (Customs) 382—-G-. W. 
Pleissner v. U. S., 16 Ct.Cust.App. | 
507. 

(6) “Market value” within Tar¬ 
iff Law is value of merchandise in 
country from which exportation is 
made.—U. S. v. Sabin, 13 Ct.Cust. 
App. 161, denying rehearing 12 Ct. 
Cust.App. 520. 

Ordinary course of trade 

(1) Term “ordinary course of 
trade” refers to the ordinary course 
of trade in the principal markets of 
the country from which the merchan¬ 
dise is exported and not to the ordi¬ 
nary course of trade in the United 
States.—U. S. v. Biagonale, 22 C.C. 
P.A. (Customs) 617. 

(2) Where three manufacturers re¬ 
strict their sales to certain indi¬ 
viduals or firms, it cannot be claimed 
that such is the ordinary course of 
trade in the principal markets of the 
country of exportation.—^U. S. v. 
Malhame & Co., 24 C.C.P.A. (Customs) 
448.. 

, Svideucd of sales by one manu. 
facturer may, or may not, depend¬ 
ing on the circumstances, be sufh- 


cient to establish the market value 
or price, in the usual wholesale 
quantities and in the ordinary course 
of trade in the country of exporta¬ 
tion; and that in view of the facts 
and circumstances of record, and, 
as both parties proceeded on the 
theory that the sales of the manu¬ 
facturer of the imported merchan¬ 
dise represented such market values 
or prices, such evidence is suffi¬ 
cient to establish market values of 
the “standard lines of cards and cal¬ 
endars,” such as are here involved, 
and that there is substantial evi¬ 
dence to sustain the findings of the 
customs court that merchandise iden¬ 
tical with such cards and calendars 
was freely offered for sale to all pur¬ 
chasers in the principal markets of 
the country of exportation, in the 
usual wholesale quantities and in 
the ordinary course of trade, at the 
prices paid by “retailers,” other than 
the retailer operating chain stores, 
the greater portion of the manu¬ 
facturer’s business being done with 
such “retailers,” and the greater 
number of sales being made to them 
in the same wholesale quantities, at 
the same basic price, less the same 
discounts.—Stone & Downer Co. v. 
U. S., 21 C.C.P.A. (Customs) 479. 

Allowance of discounts 

Discount allowed by factory from 
which imported merchandise was 
purchased should be allowed in ap¬ 
praisement.—U. S. V. Sabin, 12 Ct. 
Cust.App. 520, rehearing denied 13 
Ct.Cust.App. 161. 

Wholesale or retail sales 

(1) The statement that the sell¬ 
er “has at all times sold identi¬ 
cal rotoscopes in the home market 
in England in retail quantities of 
one directly to the user,” contained 
in the affidavit of the secretary of 
the seller, coupled with the fact that 
there is uncontradicted evidence 
that there were sales and offers 
for sale in wholesale quantities of 
more than one at a time in the prin¬ 
cipal markets of England, warranted 
the holding of the appellate divi¬ 
sion that sales and offers for sale 
of one at a time were sales and of¬ 
fers for sale in retail quantities and 
not in wholesale quantities.—U. S. 
v. Livingston & Southard, 23 C.C.P. 
A.(Customs) 214. 

(2) The holding of the United 
States customs court, first division, 
that offers for sale of six rotoscopes 
at a time in the principal markets 
of England were in the “usual whole¬ 
sale quantities” is not supported by 
any substantial evidence, the uncon¬ 
tradicted evidence in the case being 
that the major portion of unrestrict¬ 
ed sales or offers for sale, in whole¬ 
sale quantities, of rotoscopes like 
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those here involved, were in quan¬ 
tities of more than one and less than 
six, on which a discount of only 
thirty per cent was offered or al¬ 
lowed in the ordinary course of 
trade. There is, therefore, no basis 
in the evidence for allowing a dis¬ 
count of more than thirty per cent 
in fixing foreign value of the roto¬ 
scopes here involved.—U. S. v. Liv¬ 
ingston & Southard, supra. 

(3) The major portion, or great¬ 
est number, of sales or offers for 
sale in a wholesale quantity should 
be deemed to be the usual wholesale 
qviantity.—Jenkins Bros. v. U. S., 25 
C.C.P.A. (Customs) 90—Pleissner v. 
U. S., 16 Ct.Cust.App. 507. 

(4) In the case at bar. It being 
proper to consider sales to retailers 
for resale, it is clear that the great¬ 
est number of sales fell within the 
range of discounts (sixty two and a 
half per cent and two and a half 
per cent) applicable to sales of one 
dozen each.—Jenkins Bros. v. U. S., 
supra. 

(5) Ppreign value is not the price 
made to wholesalers, but the price 
in usual wholesale quantities.—U. 
S. V. Neubergor, 19 C.C.P.A. (Cus¬ 
toms) 96—Pleissner v. U. S., su¬ 
pra—U. S. V. Richard & Co., 15 Ct. 
Cust.App. 143, 

(6) In determining the usual 
wholesale quantity of the glasses, 
sales to retailers for resale should 
be considered, along with sales to 
other classes of purchasers.—Jen¬ 
kins Bros. V. U. S., supra. 

(7) There may be instances where 
sales by manufacturers to retailers, 
for resale, are not “in the ordinary 
course of trade,” within the pur¬ 
view of the statute; but consider¬ 
ing the provisions of the Tariff Act 
of 1930 § 402 (c), 19 U.S.C.A. § 1402 
(c), and the dictionary definitions of 
the terms “wholesale” and “retail,” 
it may be said that, as a general 
proposition, where goods are sold in 
the ordinary course of trade to re¬ 
tailers, for resale, the other essen¬ 
tials in the statutory definition of 
foreign value being present, such 
sales are sales in wholesale quan¬ 
tities, and should be considered, to¬ 
gether with other sales in wholesale 
quantities in “determining what are 
usual wholesale quantities.”—U. S. v. 
Semon Bache & Co., 25 C.C.P.A. 
(Customs) 387, 

(8) Where certain miniature dic¬ 
tionaries are freely offered for sale 
to all purchasers in the principal 
markets of the country of exporta¬ 
tion, in the ordinary course of trade 
in varying quantities of less than 
twenty-five to ten thousand or more, 

^ at discounts varying from thirty- 
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which such merchandise is “freely” offered for sale | to “all purchasers” in the “usual wholesale quanti- 


three and a third per cent to seven¬ 
ty-five per cent, depending on the 
quantities purchased, and it not 
appearing that any of said quan¬ 
tities were so offered for sale, at 
the time of exportation to the United 
States, “in the usual wholesale 
quantities” within the meaning of 
that term as used in the statute, 
no foreign value of such goods is 
shown.—U. S. V. Mmkus, 21 C.C.P.A. 
(Customs) 382. 

(9) Tariff Act 1913 par R § 3, 

Comp.St. § 6599, directing that ap¬ 
praisements shall be the “actual 
market value or wholesale price,” 
and defining such value or price, 
contemplates, not two market val¬ 
ues, but one only. Where goods 
were sold in the country of exporta¬ 
tion at retail only, and invoiced to 
this country at the cost of produc¬ 
tion plus ten per cent profit, their 
appraisal at the retail price in the 
country of exportation was on a 
wrong theory of the law and void.— 
Keve & Young v. U. S., 11 Ct.Cust. 
App. 94. 

Toreign or export value 

The merchandise being paper, it 
had a foreign value which, if found 
to be higher than the export value, 
should be taken as the dutiable val¬ 
ue.—U. S. V, Arkell Safety Bag Co., 
22 C.C.P.A.(Customs) 258. 

Sale for home cousumptiou in 
Japan of “rejects” and other pieces, 
order for which had been canceled, 
did not establish foreign value, it 
appearing that there was no whole¬ 
sale market for such merchandise; 
that it was sold for whatever prices 
could be obtained; and that these 
prices, with textile tax included, 
were always less than export val¬ 
ues.—U. S. V. Iwai & Co., 16 Ct.Cust. 
App. 542. 

Invoice price represents foreign 
value where it is shown that rela¬ 
tionship of buyer and seller existed 
between importer and foreign firm 
in which he was partner, and that 
invoice price represented cost of 
production and substantial profit.— 
Ziade v. U. S., 14 Ct.Cust.App. 47. 

Purchase price 

(1) Purchase price constitutes 
some evidence of value in determin¬ 
ing tariff.—Vietor & Achelis v. U. 
S., 14 Ct.Cust.App. 13. 

(2) But where there is no definite 
offering price for unique diamonds 
which may be taken as a freely of¬ 
fered price to all purchasers, because 
transactions in such merchandise are 
the result of bargaining, the seller 
frequently asking more than he is 
willing to take and more than he 
expects to obtain, it does not fol¬ 
low, as a matter of law, that the 
price actually obtained must be 


taken as the dutiable value in all in¬ 
stances.—Garbey v. U. S., 24 C.C.P. 
A.(Customs) 48. 

Sale or consignment i 

Regardless of the character of the 
invoice and whether it does or does 
not comply with the statute and cus¬ 
toms regulations, it is no evidence 
of any sale or any statutory duti¬ 
able value of the merchandise, since 
the transaction was not a sale, but 
a consigned shipment.—U. S. v. Ala- 
tary Mica Co., 19 C.C.P.A. (Customs) 
30. 

“Consigned for sale in United States” 

The expression in Tariff Act 1913 
par L § 3, Comp.St. § 5592, “con¬ 
signed for sale in the United States,” 
does not have reference only to cas¬ 
es where the consignment was made 
to an “agent” of the consignor; it 
includes cases where the consignor 
in another country shipped the goods 
to himself in this country.—U. S. 
V. Johnson Co., 9 Ct.Cust.App. 258. 

Single actual "buyer may be mar¬ 
ket, within the meaning of the 
term “market value,” in Tariff Act 
of 1913 pars K, L, and R § 3, Comp. 
St. §§ 5591, 5592, 5599.—Lloyd Co. 
V. U. S., 9 Ct.Cust.App. 280. 

Price paid by importer is lawful 
evidence as to its market value or 
wholesale price.—Lloyd Co. v. U. S., 
supra. 

Price at which dealer holds goods 
for sale 

Under former statutes, “actual 
market value” was held to be the 
price at which the owner, the pro¬ 
ducer, or the manufacturer of goods 
holds them for sale; the price at 
which they are freely offered for 
sale in the markets of all the world; 
and such prices as dealers are will¬ 
ing to receive and purchasers are 
made to pay in the ordinary course 
of trade.—Muser v. Magone, 15 S. 
Ct. 77, 155 U.S. 240, 39 L.Ed. 135— 
17 C.J. p 617 note 7. 

Determination of value or price 

(1) Where goods were bought in 
rising market, appraisement based 
on price for future delivery cannot 
be said to be unsupported by any 
evidence.—Blumenthal & Co. v. U. S., 
12 Ct.Cust.App. 176. 

(2) Amount of foreign turnover 
tax in appraised value is the 
amount applicable only to two as¬ 
sociations, where any one might 
buy from such associations at any 
time.—U. S. v. Fragele Bros., 13 Ct. 
Cust.App. 144. 

(3) Competition in the price of 
merchandise in the country of ex¬ 
portation is not an indispensable 
element in the establishment of the 
foreign value thereof.—U. S. v. Di¬ 
agonals, 22 C.C.P.A. (Customs) 517. 
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(4) In arriving at dutiable value, 
allowance of fifteen per cent dis¬ 
count is not an allowance of two 
discounts of fifteen per cent each 
from manufacturer’s list prices.— 
U. S. V. P. C. Kuyper & Co., 17 C. 
C.P.A. (Customs) 139. 

(5) Dutiable value cannot be fixed 
by comparison by taking proportion¬ 
ate part of value of other kinds of 
goods.—U. S. V. Irving Massin & 
Bros., 16 Ct.Cust.App. 19. 

(6) Sales at prices named are not 
as matter of law essential in all cas¬ 
es to establish price list as effective. 
—U. S. V. Baldwin Universal Co., 18 
C.C.P.A.(Customs) 394. 

(7) Finding that invoice value of 
imported knitting machine less dis¬ 
count was dutiable value was held 
supported.—U. S. v. P. C. Kuyper & 
Co.. 17 C.C.P.A.(Customs) 139. 

(S) The local appraiser in ap¬ 
praising certain bread-slicing ma¬ 
chines at their foreign value prop¬ 
erly increased the basic price of the 
machines by 1.20 or 1.50 reichs¬ 
marks per machine, the evidence es¬ 
tablishing that the identical ma¬ 
chines imported were sold and offered 
for sale in Germany, and that when 
so offered or sold, the basic price 
of the machines must be so in¬ 
creased, when equipped with a turn- 
screw and chrome knife, as the im¬ 
ported machines were equipped.— 

U. S. V. Freedman & Slater, 25 C.C. 
P.A. (Customs) 112. 

(9) The foreign market value of 
certain fruit preserves, imported 
from England, was held to be the 
unit invoice prices less two and a 
half per cent discount, plus pack¬ 
ing, and not the unit invoice prices 
less seven and a half per cent dis¬ 
count, plus packing.—^Adolph Gold- 
mark & Sons Corporation v. U. S., 
22 C.C.P.A. (Customs) 358. 

(10) Finding that books of sample 
woolen cloth cut from bolt were of 
no commercial value was held un¬ 
warranted under evidence from which 
rag value must be inferred.—U. S. 

V. F. B. Vandegrift, 18 C.C.P.A. (Cus¬ 
toms) 356. 

(11) Where merchandise was im¬ 
ported from Germany in 1928, the 
report of a special agent made in 
April, 1930, covering market condi¬ 
tions of like merchandise then sold 
in Germany, hut not purporting to 
cover any period of time prior to 
that year, it appearing therefrom 
that market conditions had been 
unstable, constitutes no evidence of 
market conditions in 1928, and should 
he given no weight in arriving at 
the market value of the merchandise 
imported in 1928.—U, S. v. Neuberg- 
er, 19 C.C.P.A.(Customs) 96. 

(12) The statement that the “bulk 
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ties” and in the “ordinary course of trade,” within I the meaning- of the law.^S If, in the country of ex- 


of our business In the Lillput Dic¬ 
tionaries is sold at a price of one 
German mark, less 75% discount,” 
contained in the affidavit of the ex¬ 
porter, is not the equivalent of say¬ 
ing that the “major portion of the 
sales or offers for sale” were at the 
basic price of one German mark, 
less a discount of seventy-five per 
cent.—U. S. V. Minkus, 21 C.C.P.A. 
(Customs) 382. 

(13) Under U.S.Comp.St. §§ 5591, 
5592, relating to customs appraisals 
of imports, it is the actual value, 
and not the cost price, in the foreign 
country at the tjme of shipment, 
that governs the amount of the tar¬ 
iff to be assessed.—Oppenheimer 
Bros. V. J. L. Price Brokerage Co., 
Mo.App., 248 S.W, 310. 

(14) Where glue was bought at a 
gross price, packed in bags, the val¬ 
ue per pound, for tariff purposes, was 
the gross price divided by the net 
weight in pounds, under Tariff Act 
1913 § 3 par R, Comp.St. § 5599.— 
U. S. V. Hirsch, Stem & Co., 8 Ct. 
Cust.App. 121. 

(15) Books of wall paper samples, 
made up to illustrate the stock of 
wall paper purchased, were im¬ 
ported. These books were paid for 
by the importer at a price based 
on the cost of production. They 
were not sold by the importer to his 
customers, but distributed free, their 
cost being recouped as a part of 
the overhead expense. It cannot be 
said that the action of the reap¬ 
praisement board in refusing to hold 
them samples of no commercial val¬ 
ue and in affirming their appraise¬ 
ment at the price paid for them was 
in view of Tariff Act 1913 § 3 pars 
K, L, and R, Comp.St. §§ 5591, 5592, 
5599, illegal and of no effect as pro¬ 
ceeding on a wrong principle of law. 
—Lloyd Co. V. XT. S., 9 CLCust.App. 
280, 

Proof of value; affidavits 

(1) The fact that in the affidavits 
the word “customers’* is used in¬ 
stead of the statutory word “pur¬ 
chasers” is not regarded as, of it¬ 
self, constituting, a ground for hold¬ 
ing, as a matter of law, that the 
affidavits are “insufficient in form”, 
and, for that reason, “without pro¬ 
bative value.” The meaning convey¬ 
ed, and intended to be conveyed, by 
the use of the word “customers” was 
that of “purchasers from” affiants, 
and where affiant spoke of “all my 
customers” he meant all purchasers 
from him or his company. In com¬ 
mon parlance, a purchaser is a cus¬ 
tomer and a customer is a pur¬ 
chaser.—XT. S. V. Masson, 24 C.C.P.A. 
(Customs) 237. 

(2'> Since the finding of foreign 
value by the customs court rests on 
the record as a whole, and not sole¬ 


ly on the affidavits, the affidavits 
may not be regarded as “insufficient 
in detail”, and, for that reason, 
“without probative value.”—IT. S. v. 
Masson, supra. 

(3) Certain testimony with respect 
to the witness’ familiarity with 
market prices of the same or simi¬ 
lar merchandise between May 1933 
and October 1933, when fairly con¬ 
sidered in connection with the tes¬ 
timony of the witness as to market 
conditions obtained by him in 1932, 
may not be rejected as having no 
“probative value.” The question of 
what weight should be given It is 
one for the tribunals of the court 
below.—U. S. V. Masson, supra. 
Poreigm value not shown 

(1) Where the importer is the 
exclusive agent of the manufactur- j 
er in Belgium of certain cloth-bound 
prayer books, printed in English and 
where the manufacturer will sell its 
books for export to the United States 
only through importer, except that 
in the contract between the manu¬ 
facturer and the importer one oth¬ 
er firm in the United States was giv¬ 
en the privilege of buying the books 
direct from the manufacturer, the 
customs court properly held that the 
books had no foreign or export value 
and that they were properly dutiable 
on the basis of their United States 
value as found by the local apprais¬ 
er.—U. S. V. Malhame & Co., 24 C.C. 
P.A. (Customs) 448. 

(2) The fact, if it be a fact, that 
the purchaser of prayer books for 
exportation to the United States 
“may go to some other manufacturer 
and have the books duplicated” is 
irrelevant to the issue.—U. S. v. Mal¬ 
hame & Co., supra. 

(3) It is no proof of the export or 
foreign value to take a certain grade 
of mica and estimate the amount of 
inferior mica contained therein and 
then arrive at the value of the same 
by deducting a certain percentage 
from the value of the first-grade 
mica.—^U. S. v. Alatary Mica Co., 19 
C.C.P.A. (Customs) 30. 

(4) Where sales of two other man¬ 
ufacturers in Belgium of claimed 
similar books for export to the Unit¬ 
ed States were made by the manu¬ 
facturers thereof only through their 
exclusive agents in the United 
States, such sales were not free of¬ 
ferings of the books in the princi¬ 
pal markets of Belgium for export 
to the United States, even if it be 
assumed that the books were simi¬ 
lar to the books here involved.—U. 
S. V. Malhame & Co., supra. 

(5) Finding that prices at which 
merchandise was sold abroad for 
consumption there were its foreign 
values, identical with appraised val¬ 
ues, was held unwarranted.—^Mead¬ 
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ows, Wye & Co. v. U. S.. 17 C.C.P. 
A.(Customs) 36. 

(6) Other cases holding evidence 
insufficient to prove foreign value.— 
U. S. V. Alatary Mica Co., 19 C.C.P.A. 
(Customs) 30—U. S. v. Proctor & 
Co., 15 Ct.Cust.App. 373, 

“Current value”, as used in an 
early statute, is the common mar¬ 
ketable price of imported goods at 
the place of exportation.—Tappan v. 

U. S., C.C.Mass., 23 F.Cas.No.13,74 9. 
Additional requirement, made in 

customs administrative act of June 
10, 1890 that the value should be 
for “the condition in which such 
merchandise is there bought and sold 
for exportation,” etc., has been con¬ 
strued in several cases.—American 
Sugar-Refining Co, v. U. S., N.Y., 21 
S.Ct. 830, 181 U.S. 610, 45 L.Ed. 1024, 
affirming 99 P. 716, 40 C.C.A. 84— 
17 C.J. p 616 note 6. 

S8. U.S.—U. S. V. Kleberg & Go.. 

25 C.C.P.A. (Customs) 14 2—Adolph 
Goldmark & Sons Corporation v. 
U. S., 22 C.C.P.A.(Customs) 35S—- 
U. S. V. H. W. Robinson & Co., 3 0 
C.C.P.A. (Customs) 274—U. S. v. 
Wheeler, Elder & Elder, 17 C.C. 
P.A.(Customs) 279—U. S. v. Rich¬ 
ard & Co., 15 Ct.Cust.App. 3 43— 
U. S. v. International Forwarding 
Co., 13 Ct.Cust.App. 579—Goodyear 
Tire & Rubber Co. v. U. S., 11 Ct. 
Cust.App. 351. 

Controlled price 

(1) Controlled price is not foreign 
market value, since merchandise 
is not freely offered for sale.—U. S. 

V. Davies, Turner & Co., 13 Ct.Cust. 
App. 547. 

(2) Where domestic purchaser con¬ 
trolled foreign seljers and fixed pric¬ 
es of merchandise, such prices are 
not evidence of market value.—U. S. 
V. International Forwarding Co., 13 
Ct.Cust.App. 679. 

(3) Where manufacturer of im¬ 
ported merchandise fixed minimum 
resale price in foreign country, such 
merchandise was not freely offere^d 
for sale within statute,—Meadows, 
Wye & Co. V. U. S., 17 C.C.P.A.(Cus¬ 
toms) 36. 

(4) The sales by the manufactur¬ 
er to dealers and jobbers does not 
constitute foreign value, it appear¬ 
ing that such sales are made at pric¬ 
es not uniform, and that the jobbers 
and dealers are required to resell at 
prices dicta-ted and controlled by the 
manufacturer.—U. S. v, Wirth, 20 C. 
C.P.A.(Customs) 94. 

(5) Importers, to negative ex¬ 
istence of foreign value for tariff 
purposes, must establish that neither 
merchandise involved nor similar 
merchandise was freely offered for 
sale.—Meadows, Wye Sc Co. v, U. S., 
supra. 
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portation, merchandise is sold only for export or the 
sales in the home market are in limited quantities, 
so that there cannot be established a market value 
based on the sale of such merchandise in usual 
wholesale quantities, it is held to be proper to adopt 
the export price as the foreign market value.^® 
^'Export value,” as defined by statute, is the mar¬ 
ket value or the price, at the time of exportation 


to the United States, at which such or similar mer¬ 
chandise is freely offered for sale to all purchasers 
in the principal markets of the country from which 
exported, in the usual wholesale quantities and in 
the ordinary course of trade, for exportation to the 
United States, plus, when not included in such price, 
the cost of all containers and coverings, and all 
other costs, charges, and expenses incident to plac¬ 


es) The fact that in Genoa, the 
principal market in Italy for mer¬ 
chandise such as is here involved, 
the price of such filigree silver was 
controlled by an association of deal¬ 
ers, the members of which offered 
such merchandise for sale to all 
purchasers, in the usual wholesale 
quantities and in the ordinary course 
of trade, at the controlled price of 
.93 lira per gram, but which as¬ 
sociation, or its members, imposed 
no restrictions in the use, disposi¬ 
tion, or resale of such merchandise 
on the purchasers thereof, did not 
constitute such market a controlled 
market in the sense that the price 
at which the merchandise was offered 
for sale in said market could not 
be considered in determining the for¬ 
eign value of such merchandise un- 
uer the provisions of Tariff Act 1930, 
§ 402 (c), 19 U.S.C.A. § 1402 (c).— 
U. S. V. Diagonale, 22 C.C.P.A. (Cus¬ 
toms) 517. 

(7) Price controlled as to domestic 
sales only is not within rule that 
controlled price is not foreign market 
value.—U. S. v. Davies, Turner & 
Co., 13 Ct.Cust.App. 547. 

(8) To hold that mere price fixing 
by an association of dealers con¬ 
stitutes a market a controlled mar¬ 
ket in the sense that such price 
could not be considered in deter¬ 
mining dutiable value would in all 
probability prevent any finding of 
foreign or export value respecting a 
large volume of importations of mer¬ 
chandise dutiable at an ad valorem 
rate; while this fact alone is not 
controlling, it is a factor proper to 
be considered in determining the in¬ 
tent of congress in the enactment 
of said § 402 (c), 19 U.S.C.A. § 1402 
(c).—U. S. V. Diagonale, supra. 

(9) Other facts held not to show 
controlled market.—IT. S. v. S. S. 
Kresge Co., 26 C.C.P.A. (Customs) 
349—U. S. v. Diagonale, supra. 

“To all purchasers** 

Although, in determining what are 
usual wholesale quantities, the major 
portion of sales or offers for sale in 
wholesale quantities should' be the 
criterion, it does not follow from 
that fact that a discount from list 
or invoice prices should be allowed 
in arriving at foreign value if it is 
shown, as in the case at bar, that 
only a majority of the purchasers 
in the usual wholesale quantities, 


and in the ordinary course of trade, 
receive such discount. The statute 
reads “all” purchasers, not a majori¬ 
ty of such purchasers.—XT.. S. v. A. 
W. Faber, Inc., 21 C.C.P.A. (Cus¬ 
toms) 290, overruling, U. S. v. Ham- 
mel, Riglander & Co., 16 Ct.Cust.App. 
37. 

Discounts to favored purchasers 

(1) The prices paid by certain 
wholesalers, including the importer, 
and one retail drug company, op¬ 
erating chain stores for merchan¬ 
dise identical in character with the 
merchandise in question, do not con¬ 
stitute market values or prices at | 
which such merchandise was freely 
offered for sale to all purchasers in 
the country of exportation it appear¬ 
ing that those purchasers received 
preferential treatment in the mat¬ 
ter of discounts, and that the dis¬ 
counts given to them, and accord¬ 
ingly the prices paid by them, were 
not uniform, no two of them hav¬ 
ing paid the same prices.—Stone & 
Downer Co. v. U, S., 21 C.C.P.A.(Cus¬ 
toms) 479. 

(2) The major portions of sales or 
offers for sale in wholesale quanti¬ 
ties is the criterion. Not only were 
the sales of the preserves in the 
English market at a discount of two 
and a half per cent to retail stores, 
for resale, greater in number than 
the sales to all other classes of 
purchasers, but the greater volume 
of trade was with the retail stores- 
—^Adolph Goldmark & Sons Corpora¬ 
tion V. U. S., 22 C.C.P.A. (Customs) 
358. 

(3) Contention of importers that 
foreign value of the imported mer¬ 
chandise was its trade value less a 
two per cent trade discount allowed 
by exporters to wholesalers in Ger¬ 
many, is not supported by any sub¬ 
stantial evidence, where it appears 
that the merchandise was also sold 
in wholesale quantities to manu¬ 
facturers and converters, in Ger¬ 
many, but that only “wholesale deal¬ 
ers" received the two per cent dis¬ 
count.—IT. S. V. Neuberger, 19 C. 
C.P.A.(Customs) 96. 

(4) The so-called “loyalty" dis¬ 
count of five per cent made by the 
foreign manufacturer should not be 
deducted in fixing the foreign or 
dutiable value of the artificial silk 
yarn involved. The manufacturer’s 
prices for such yarn in Germany are 
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made solely through a Berlin syndi¬ 
cate (an association of manufactur¬ 
ers), the members of which make all 
sales of the yarn, the sales being 
made with a so-called “loyalty" dis¬ 
count of five per cent, which dis¬ 
count is canceled if the purchaser 
buys “from outsiders.”—IT. S. v. 
American Glanzstoff Corp., 24 C.C.P. 
A.(Customs) 35. 

(5) The language of the statute 
“freely offered for sale to all pur¬ 
chasers" is not complied with by 
showing that the allowance of the 
“loyalty" discount had not been can¬ 
celed at any time. If the offer for 
sale had coupled with it the restric¬ 
tion that five per cent of the pur¬ 
chase price may be canceled at the 
discretion of the seller, then the 
goods are not freely offered for sale 
at the price, less the “loyalty" dis¬ 
count, to all purchasers.—IT. S. v. 
American Glanzstoff Corp., supra, 

(6) The expression “all purchas¬ 
ers" does not mean the members of 
some association only, or ninety-nine 
per cent of the purchasers of such 
goods, or those who would not there¬ 
after buy such goods from someone 
else, but it does mean all of those 
who cared to buy such goods in the 
principal markets of the country of 
exportation.—^IT. S. v. American 
Glanzstoff Corp., supra. 

(7) There were two classes of 
wholesale dealers, in the country of 
exportation, who purchased in the 
usual wholesale quantities, and in 
the ordinary course of trade, pencils 
similar to those here involved, and 
to one class only was an additional 
five per cent discount allowed, viz., 
wholesale dealers whose purchases 
amounted to three thousand or more 
reichsmarks per year; but whole¬ 
sale dealers whose purchases per 
year amounted to less than this sum 
were not allowed the additional 5 
per cent discount. Tariff Act 1930 § 
402 (c), 19 U.S.C.A. § 1402 (c), does 
not permit the allowance of said 
discount under the facts so found. 
To conform to the statute, the dis¬ 
count must be offered to all pur¬ 
chasers in the usual wholesale quan¬ 
tities and in the ordinary course of 
trade.—U. S. v. A. W. Faber, Inc., 
21 C.C.P.A.(Customs) 296. 

39. U.S.—U. S. V. Wakem & Mc¬ 

Laughlin, 14 Ct.Cust.App. 161. 

17 C.J. p 617 note 8. 
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saying, “Behold the earth.” To the sound of diabolic 
music the witches disappear. 

Act third shows Marguerite in prison. She has been 
convicted of killing her child, and is about to be execu¬ 
ted. She becomes insane, calling upon God for pardon. 
Faust appears to take her away, but she scarcely under¬ 
stands his words. The day breaks, and Mefistofele 
summons Faust to depart, just as Marguerite falls back 
dead. Angelic voices chant of pardon and peace. 

In the fourth act we are taken to the banks of a river 
in Greece. Here Faust and Mefistofele meet Pantalis 
and Helen of Troy, to whom Faust makes ardent love. 
Helen dramatically describes the fall of Troy, and the 
tragic events to which it gave rise. A change of scene 
introduces the epilogue. Faust is in his study consid¬ 
ering his past life, which he regrets bitterly. Mefisto¬ 
fele, appearing once more, offers to transport him on 
his cloak anywhere he desires to go. Faust refuses to 
accompany him, and angel voices are heard as in the 
prologue and in the third act. Baffied, the fiend sur¬ 
rounds Faust with voluptuous women, who tempt him 
with every art in their power. Once more the philos¬ 
opher opens his Bible, and therein reads that the vilest 
sinner if repentant can be saved. He prays fervently 
for protection from evil, and dies. Roses cover his 
body in token of Heaven’s forgiveness. Mefistofele 
vanishes, utterly discomfited. In a magnificent finale 
angelic voices proclaim that the powers of evil are van¬ 
quished, and Faust receives his pardon. 
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in the principal markets of the country from which 
exported, in the usual wholesale quantities, and in 
the ordinary course of trade for exportation to the 
United States/'^^ No export value is shown where 
the importer was the sole purchaser of merchandise 
in France for export to the United States, in the 
absence of evidence that similar merchandise was 
sold for export to the United States,^^ ^^d the same 
is true where offers for sale, agreement to sell, and 
sales are all made in the United States and none in 
the country of exportation.^^ There is no presump¬ 
tion that the export value of a completed imported 
article is the same as the combined export values of 


the parts of which the article is composed.^^ 

The words '‘such or similar” merchandise, as 
used in defining foreign value and export value, 
have been construed and applied in a number of 
cases.^® The statute contemplates that ‘‘similar” 
merchandise will differ in some respects from the 
imported article, and does not contemplate that an 
article would not be regarded as similar solely be¬ 
cause of the whims or petty prejudices, or like con¬ 
siderations of the t^'ade.^'^ Similar merchandise 
does not mean nearest approximation to imported 
merchandise, but involves similarity of material and 
use, and commercial interchangeability;^^ and the 


92. U.S.—M. J. Corbett & Co. v. U. 

S., 20 C.C.P.A. (Customs) 178—U. 

S. V. Malhamb & Co., 19 C.C.P.A. 

(Customs) 164. 

Proof of one other sale of mer¬ 
chandise is not proof required to es¬ 
tablish export value within statute. 
—Redfern v. U. S., 17 C.C.P.A. (Cus¬ 
toms) 117. 

93. U.S.—U. S. V. Powers, 16 Ct. 

Cust.App. 185. 

94. U.S.—U. S. V. Massce & Co., 21 

C.C.P.A. (Customs) 54. 

Orders accepted in country of ex¬ 
portation 

The mere fact that designs of 
merchandise, furnished by purchas¬ 
ers on placing their orders with the 
branch house in New York and for¬ 
warded by it to the home office in 
Switzerland, were accepted in Swit-' 
zerland before the contract made in 
the United States became complete, 
does not constitute offers for sale in 
Switzerland within statute relating 
to export value.—U. S. v. Massce & 
Co., supra. 

95. U.S.—U. S. V. H. W. Robinson 

& Co., 25 C.C.P.A. (Customs) 395. 

96. Particular decisions 

(1) Words “such” and “similar” in 
tariff law were not used synonymous¬ 
ly but alternatively.—Meadows, Wye 
& Co. V. U. S., 17 Ct.Cust.App. 36— 
U. S. V. Irving Massin & Bros., 16 
Ct.Cust.App. 19. 

(2) Word “such,” in expression 

“such or similar” in Tariff Act 1922 
§ 402 (b), 19 U.S.C.A. § 235, was 

held to mean “identical.”—U. S. v. 
Irving Massin & Bros., supra. 

(3) Where exporter had exclu¬ 
sive sale of handkerchiefs which 
were sold at higher price for ex¬ 
port than similar goods sold abroad, 
higher price is taken as foreign val¬ 
ue.—^U. S. V. Meadows, Wye Sc Co., 
16 Ct.Cust.App. 451. 

(4) Whether goods sold in for¬ 
eign markets are similar to those 
imported cannot always depend on 
whether the foreign goods would be 
accepted as a compliance with an 
order by the user of the imported 

25 C.J.S.—18 


goods. The test might require that 
the goods be identical, and the re¬ 
quirement of the statute is only 
that they be similar.—U. S. v. Thom¬ 
as & Co., 21 C.C.P.A.(Customs) 254. 

(5) The requirements of similari¬ 
ty under the similitude provisions of 
the various tariff acts, which provi¬ 
sions have reference to classification, 
should not be confused with the re¬ 
quirement of similarity for value 
purposes. The element or elements 
of similarity which justify the ap¬ 
plication of similitude in classifica¬ 
tion would fall far short of meeting 
the requirements of being similar for 
value purposes.—U. S. v. Thomas & 
Co., supra. 

(6) A slight difference in cost of 
production does not preclude a find¬ 
ing of similarity.—U. S. v. Thomas 
& Co., supra—Scharf Bros. Co. v. U. 
S., 16 Ct.Cust.App. 347. 

(7) § 402 (b) does not contemplate 
more than one market value or price 
for “such or similar” imported mer¬ 
chandise at the same time. How¬ 
ever, it does not follow from this 
that the word “quantities” should be 
considered in the singular rather 
than in the plural. The word, as 
used, was intended to be applied in 
the plural.—U. S. v. Minkus, 21 C. 
C.P.A.(Customs) 382. 

(8) In the language of Tariff Act 
1913 § 3 par L, “the wholesale price 
at which such or similar imported 
merchandise is actually sold or free¬ 
ly offered for sale in usual whole¬ 
sale quantities in the United States 
m the open market,” the word 
“such” means identical. The provi¬ 
sion does not mean that the inquiry' 
must be confined to the identical 
merchandise if possible and extend¬ 
ed to similar merchandise only in 
the event of the absence of proof as 
to the identical merchandise. It 
means that appraising officers may 
take into consideration not only 
sales of the very merchandise im¬ 
ported, but also sales of similar 
merchandise. Since the word “such” 
means identical, the paragraph can¬ 
not be taken to mean that the in- 
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quiry as to market value in this 
country must be as of the time when 
the exportation was made.—U. S. v. 
Johnson Co., 9 Ct.Cust.App. 25'8. 

97. U.S.—Scharf Bros. Co. v. U, S., 

16 Ct.Cust.App. 347. 

98. U.S.—U. S. v. Arkell Safety Bag 

Co., 22 C.C.P.A.(Customs) 258—U. 

S. V. Thomas & Co., 21 C.C.P.A. 

(Customs) 254—Meadows, Wye & 

Co. V. U. S., 17 C.C.P.A. (Customs) 

36—Scharf Bros. Co. v. U. S., 16 

Ct.Cust.App. 347, T.D. 43089—U. S. 

V. Irving Massin & Bros., 16 Ct. 

Cust.App. 19. 

Where goods are not made ap¬ 
proximately of same material, and 
they are not commercially inter¬ 
changeable, and there is no evidence 
as to their .use or adaptability there¬ 
for, there is no similarity.—U. S. v. 
Wecker & Co., 16 Ct.Cust.App. 220. 
determination of commercial inter¬ 
changeability 

Commercial interchangeability of 
imported products with products sold 
in the foreign market is not suscep¬ 
tible ordinarily, if at all, of proof 
by means of actual transactions of 
interchangeability; therefore, the de¬ 
termination of commercial inter¬ 
changeability must be, ordinarily at 
least, by deduction from other facts, 
and on this question, the opinion of 
witnesses who are familiar with the 
imported merchandise and with the 
merchandise claimed to be similar 
may be considered.—U. S. v. Ameri¬ 
can Bluefriesveem, 22 C.C.P.A.(Cus¬ 
toms) 67. 

Two oLualities of ribbon not made 
of approximately same materials and 
not commercially interchangeable 
cannot be appraised as similar.^—U. 
S. V. P. Vietor <& Achelis, 17 C.C.P.A. 
(Customs) 412. 

Paper tubes and bobbins with 
slightly varying diameters, the tubes 
all containing corrugated rings, 
some with more of such corruga¬ 
tions than others, some more taper¬ 
ing than others, were similar to 
comparable goods in the country of 
exportation, it appearing that the 
imported goods are made from the 
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fact that the product of the importer brings a higher 
price than the same products of other producers, 
due to the reputation of the exporter, does not pre¬ 
clude the products of such other producers from 
being “similar” to the merchandise involved nor 
can the importer or foreign manufacturer, by mak¬ 
ing a few changes in structure, or in giving the 
product a new name, or by restricting its sale to the 
American purchaser, ipso facto remove his mer¬ 
chandise from the foreign value provision.^ Sam¬ 
ples of merchandise given to customers of exporters 
to aid in the sale of the merchandise which the sam¬ 


ples represent, and which were never offered for 
sale either in the home market or for export, have 
no foreign or export value.^ The United States 
value of imported merchandise is defined in the stat¬ 
ute as the price at which such or similar merchan¬ 
dise is freely offered for sale, packed for delivery, 
in the principal markets of the United States to all 
purchasers, at the time of exportation, in the usual 
wholesale quantities and in the ordinary course of 
trade, with allowance made for necessary expenses, 
etc., or profits not to exceed eight per cent, etc.^ 
The profits to be ascertained are the profits usually 


same material, by the same process¬ 
es, and used for the same purposes, 
namely, to hold yarns in certain tex¬ 
tile-manufacturing processes, that 
they have the same commercial val¬ 
ue, are similar in cost of production, 
and that the value of the compara¬ 
ble goods sold in the country of ex¬ 
portation was a fair and proper val¬ 
ue to be taken as the value of the 
imported goods.—U. S. v. Thomas & 
Co., 21 C.C.P.A. (Customs) 254. 
Wrapping paper 

In a matter involving the ap¬ 
praisement of Kraft wrapping paper 
of the same quality as that sold in 
Sweden, but imported in rolls of 
larger diameter than the rolls sold 
in Sweden for consumption there, it 
was held that, for appraisement pur¬ 
poses, the paper per se, and not the 
rolls of paper, is the actual mer¬ 
chandise involved, the 'controversy 
being not based on differences in 
width or size of the paper sold in 
Sweden, for domestic use, and that 
exported, but solely on the dif¬ 
ference in the diameter of the rolls, 
—-U. S, V. ArkeU Safety Bag Co., 22 
C.C.P.A.(Customs) 258. 

99 . XJ.S.—U, S. V. Briones & Co., 22 
C.C.P.A.(Customs) 245. 

1. U.S.—U. S. V. Irving Massin & 
Bros., 16 Ct.Cust.App. 19. 

2. U.S.—U. S. V. F. B. Vandegrift 
& Co., IS Ct.Cust.App. 398. 

3. U.S.—U. S. V. Beer & Co., 15 Ct. 
CustApp. 140—Carey & Skinner v. 
U. S., 13 Ct.Cust.App. 7. 

Expenses allowable see infra § 117. 
How valtae established 

The United States value of the 
merchandise could be established 
only on the basis of the selling price, 
of such or similar merchandise which 
had been previously imported, for 
sale, packed, in the principal market 
of the United States, to all purchas¬ 
ers, at the time of the exportation 
of the perfumery in question.—^U. S. 
V. G. W. Sheldon & Co., 23 C.C.P.A. 
(Customs) 245. 

Discount price at which merchan¬ 
dise was sold to limited number of 
dealers was not selling price from 
which United States value could be 


determined.—U. S. v. Wheeler. Elder 
& Elder, 17 C.C.P.A. (Customs) 279. 
Deductions generally 

In determining United States val¬ 
ue, deductions for profits and gen¬ 
eral expenses are from price at 
which such merchandise is sold in 
United States market.—U. S. v. Beer 
& Co., 15 Ct.Cust.App, 140. 

Deduction of excise tax 

(1) An excise tax of two cents per 
one thousand matches-, imposed by 
Revenue Act 1932 § 612, 2G U.S.C.A. 
following § 1481, on matches import¬ 
ed and sold by the importer-appel¬ 
lant, was properly included by the 
appraiser in determining the United 
States value, as defined in Tariff Act 
1930 § 402 (e), 19 U.S.C.A. § 1402 (e), 
of such matches.—John H, Paunce, 
Phila. V. U. S., 25 C.C.P.A. (Customs) 
131. 

(2) There is no statutory authori¬ 
ty for deducting the amount of the 
excise tax in determining the Unit¬ 
ed States value of the merchandise. 
Without attempting to construe the 
provisions of Revenue Act 1932 § 
619, 26 U.S.C.A. following § 1481, it 
may be said that they relate to the 
determination of the price at which 
the article is sold in the United 
States for the purpose of determining 
the alcnount of the excise tax to be 
imposed on such article, § 612 of 
said revenue act, 26 U.S.C.A. follow¬ 
ing § 1481, provides that a tax of 
two cents per one thousand matches 
shall be imposed, and the value of 
the matches, or the price at which 
they are sold, apparently have noth¬ 
ing to do with the amount of said 
tax.—John H. Faunce, Phila. v. U. S., 
supra. 

(3) In § 402 (e), 19 U.S.C.A. § 1402 
(e), congress specially provided that 
an allowance should be made for cus¬ 
toms duties, which accrue at the time 
the goods are imported into the 
United States, as distinguished from 
“cost of transportation and insur¬ 
ance, and other necessary expenses 
from the place of shipment to the 
place of delivery."' If customs du¬ 
ties are not a necessary expense, 
within the purview of the statute, it 
is not reasonable to suppose that 
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congress ever contemplated that in¬ 
ternal-revenue taxes, which might 
not accrue for yeai’s after the de¬ 
livery of the imported merchandise, 
should be considered a necessary ex¬ 
pense from the place of shipment of 
the imported goods to the place of 
delivery.—John H. Paunce, Phila. v. 
U. S., supra. 

‘‘Purchased, goods” 

(1) Rabbit skins, purchased by 
importer, in the raw condition in 
Prance, and there turned over to its 
agent, a dresser and dyer, who, aft¬ 
er dressing the skins, and dyeing 
them, computed the average price in 
each shipping lot, including the orig¬ 
inal price paid for the skins, plus 
the cost of dressing and dyeing, and 
in their dressed and dyed condition, 
they were shipped to importer with 
the invoices furnished by the dresser 
and dyer, made up as above stated, 
are “purchased goods” within the 
meaning of Tariff Act 1930 § 402 (e), 
19 U.S.C.A. § 1402 (e). Although 
the raw skins were subjected to a 
process of dressing and dyeing by 
the purchaser, the dressed and dyed 
skins are still the goods which im¬ 
porter purchased.—U. S. v. Alex 
Schechter Corporation, 25 C.C.P.A. 
(Customs) 107. 

(2) Merchandise held not “pur¬ 

chased goods” within Tariff Act of 
1930, 19 U.S.C.A. § 1402 (e), and 

hence no deduction for expenses and 
profit was proper.—U. S. v, Massce & 
Co., 21 C.C.P.A.(Customs) 54. 
Consigned goods 

Under statute prescribing method 
of appraising at United States value 
granting reasonable allowance for 
general expenses not exceeding eight 
per cent on purchased goods, allow¬ 
ance is not to be made on consigned 
goods.^—Johnson Co. v. U. S., 13 Ct. 
Cust.App. 373, rehearing denied 13 
t Ct.Cust.App. 626. 

“At time of exporfcatiou” 

(1) Sales of similar merchandise 
for future delivery, made on or 
about the time of the exportation of 
the merchandise here involved, are 
not a proper basis of arriving at 
United States value of the involved 
merchandise. Only the sales of mer- 
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realized in the sale of "'such or similar imported 
merchandise/’ and such profits should be deducted 
from the United States selling price of such mer¬ 
chandise up to, but not exceeding, eight per cent 
of such price.4 

The whole framework of customs administrative 
law distinguishes between actual market value and 
dutiable value, making the determination of the 
former the duty of the appraiser and the ascertain¬ 
ment of the latter the duty of the collector,^ and 
the collector has no authority to appraise or reap¬ 
praise the merchandise.^ 

§ 111 . - Time of Exportation 

The ''time of exportation,'' as used In the statutes' 
defining foreign, export, or United States value, is the 
date of the sailing'of the vessel from the foreign port; 
and, when the date of the actual sailing is different from 
that of the clearance, the former should appear on the 
invoice. The time of exportation cannot be controlled by 
the date of the consular certification of the invoice; but 
when the value depends on the value of the currency of 
the invoice, that date of the invoice is conclusive evi¬ 
dence of the time of exportation. A shipment of goods 
from one port to another within the same country for 
transhipment beyond that country takes its valuation as 
of the date when the vessel is cleared for the United 
States. 


The date of the sailing of the vessel of importa¬ 
tion from the foreign port, and not the day on 
which the bill of lading is given, constitutes the time 
of exportation and it is provided that the date of 
sailing may be established by the declaration of the 
master or by a bill of lading showing the date of 
shipment, certified to by an American consular of¬ 
ficer but if the date of'actual sailing is different 
from that of clearance, the former should appear on 
the invoice.^ It has also been held that the time of 
exportation is a question of fact which cannot be 
controlled by the date of the consular certification 
of the invoice, although such certificate may afford 
evidence of the time; but for the purpose of esti¬ 
mating the value, when that value depends on the 
value of the currency of the invoice, the date of the 
invoice is conclusive evidence of the time of expor- 
tation.^0 A shipment of goods from one point to 
another within the same country for transshipment 
beyond that country is not a true exportation, and 
such a shipment becomes a statutory exportation 
only, and takes its valuation, as of the date when 
the vessel with the goods on board is cleared for the 
United States and, under the Customs Regula¬ 
tions of 1915, art. 578, if the shipment is made from 


chandise imported previously to the 
dates of exportation of the merchan¬ 
dise being appraised can be resorted 
to as a basis for arriving at the 
United States value of such mer¬ 
chandise.—Stern Hat Co. v. U. S., 
26 C.C.P.A. (Customs) 410—United 
States V. Sheldon & Co., 23 C.C.P.A. 
(Customs) 410. 

(2) Finding that entered value 
should be sustained as being United 
States value on date of entry was 
error under statute defining United 
States value as the value “at time of 
exportation.”—U. S. v. Vietor & 
Achelis, 15 Ct.Cust.App. 262. 

No application to original cost 

Calculation of United States value 
has no application to original cost 
of merchandise.—U. S. v. Beer & Co., 
15 Ct.Cust.App. 140. 

Where merchandise is entered on 
basis of cost of production, sustain¬ 
ing entry by customs court as Unit¬ 
ed States value was error.—U. S. v. 
Vietor & Achelis, 15 Ct.Cust.App. 
262. 

Buie inapplicable 

The rule provided for in Tariff 
Act of 1930 § 1402 (f), for deter¬ 
mining profit as an element of cost 
of production, is not applicable in 
construing § 1402 e relating to Unit¬ 
ed States value; but, even under 
that rule, the profit made by the dye 
industry generally would not afford 
a proper basis for the deduction of 
eight per cent for profits in this I 


case.—U. S. v. American Aniline 
Products, Inc., 22 C.C.P.A.(Customs) 
380, 

4, U.S.—U. S. V. American Aniline 
Products, Inc., supra. 

Erroneous determination of profits 
In determining United States value 
of certain alizarine sky blue “B” 
powder (a coal tar dye), it was error 
to hold that the usual and ordinary 
profit of the dye industry furnished 
a proper basis for an allowance of 
profit. The statute contemplates an 
allowance for profit only on “such 
or similar imported merchandise,” 
and such profit must be established 
by evidence. The congress did not i 
contemplate an allowance for profit 
on a particular kind of merchandise 
based on a general profit of an in¬ 
dustry dealing also in merchandise 
that was not similar to such particu¬ 
lar kind of merchandise.—U. S. v. 
American Aniline Products, Inc., su¬ 
pra. 

5, U.S.—International Sales Co. v. 
U. S., 12 Ct.Cust.App. 506—Tuska, 
Son & Co. v. U. S., 10 Ct.Cust.App. 
65—U. S. v. Spingarn, 5 Gt.Cust. 
App. 2. 

Assessment of dutiable value see in¬ 
fra §§ 135-139. 

6, U.S.—U. S. V. Mills & Bigg Cor¬ 
poration, 13 Ct.Cust.App. 137. 
Appraiser, not collector determines 

unit market value of imported mer- 
. chandise.—U. S. v. Stegemann, 12 Ct. 

1 Cust.App. 198. 


No tariff law, from first to last, 
has ever in terms authorized col¬ 
lectors of customs, as collectors, to 
determine the actual or market value 
of imported articles or goods, and 
they have no implied power to ap¬ 
praise.—Tuska, Son & Co. v. U. S., 10 
Ct.Cust.App. 65. 

7. U.S.—Irvine v. Redfield, N.T., 23 
How. 170, 16 L.Ed. 418—Sampson 
V. Peaslee, Mass., 20 How. 571, 15 
L.Ed. 1022. 

However, it has been held that 
sugar should be appraised at its 
market value on the date of actual 
loading, and not at the date of 
sailing.—U. S. v. McKean, D.C.N.Y., 
26 F.Cas.No.l5.681a. 

8, Rev.St. § 2904—Cust.Reg., 1915, 
art 279—Treas.Dec. 27995. 

9-. Treas.Dec. 28039, 

10. U.S.—U. S. V. Lawrence, Son 
Gerrish, N.Y., 137 F. 466, 69 C.C.A. 
614. 

11. U.S.—Roessler v. U. S., 1 Ct, 
Cust.App, 290. 

“Interior” transportation 

(1) Interior transportation may be 
along the coast by water, as from 
Wales for Liverpool, for transship-r 
ment to the United States.—Forman 
V. Peaslee, C.C.N.H., 9 F.Cas.No.4,941. 

(2) It also may be by land carriage 
wholly within the country of exporr 
tation.—Gibb v, Washington, C.C, 
Cal., 10 F.Cas.No.5,380, McAll. 430 -t 
H utton V. Schell, C.C.N.Y., 12 F.Cas, 
No.6,961, 6 Blatchf. 48. 
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an interior country through the ports of another 
country, for exportation to the Unit'ed States, it is 
exported within the meaning of the law when it 
begins its journey to the United States from the 
interior place of shipment, such date to be estab¬ 
lished by the date of the bill of lading, as certified 
by the American consul. 

§ 112. - Principal Foreign Markets 

Certain rules have been laid down by the courts for 
determining what are the '^principal markets" of the 
country of exportation as used in the statutes relating 
to the market value of imported goods. The term 
"country" embraces all the possessions of a nation, how¬ 
ever widely separated, which are subject to the same 
supreme executive and legislative control. The decision 
of the appraising officers as to what are the principal 
markets of the country of exportation is final. 

In determining the principal markets of the coun¬ 
try of exportation, the term “country” is to be re¬ 
garded as embracing all the possessions of a nation, 
however widely separated, which are subject to the 
same supreme executive and legislative control.^^ 
If merchandise is shipped from one country into 
another and from the latter imported into the Unit¬ 
ed States, it should be appraised at its value in the 
latter country, unless it should appear that at the 
time of original shipment it was destined in good 
faith for the United States, without contingency or 
cliversion.13 Jt is held that the term “principal mar¬ 
ket” means a market where merchandise is bought 


and exported to the United States, rather than a 
market where there may have been limited pur¬ 
chasers,^^ or the place where the merchandise has 
been produced or purchased and where all the 
sales were made from the same place, the principal 
market is where such sales were made to the vari¬ 
ous purchasers.16 Where the v/hoJesale business in 
a class of merchandise in one market in a foreign 
country was less than four per cent of the entire 
output, nearly all of which was shipped directly 
from the place of manufacture to the United States, 
the place of manufacture was the principal market 
for purposes o'f appraisal,even though there was 
no open market at the latter point.^? The decision 
by the appraisers as to what are the principal mar¬ 
kets of the country of exportation is final,!^ and 
where such officers have proceeded within their re¬ 
spective jurisdictions, their finding of the principal 
market is not open to review.^^ 

§ 113. - Cost of Production 

Where the appraiser determines that neither the for¬ 
eign value, nor the export value, nor the United States 
value can satisfactorily be ascertained, he must ascertain 
the "cost of prockiction," in accordance with the statute 
defining that term. 

When the appraiser determines that neither the 
foreign value, the export value, nor the United 
States value can satisfactorily be determined, he 
must ascertain the cost of prodiieKShl-^^ which shall 


12. U.S.—Stairs v. Peaslee, Mass., 

18 Hew. 621, 15 L.Ed. 474-—XJ. S. v. 
The Recorder, C.C.N.Y., 27 P.Cas. | 
No.16,129, 1 Blatchf. 218, 226. | 

Calcutta, in the British East In- ! 
dies, is to be regarded as a “coun¬ 
try" beyond the Cape of Good Hope, 
the term being- used without regard 
to the subdivisions of territory, un¬ 
der different sovereigns or govern¬ 
ments, within the meaning of a stat¬ 
ute providing that goods which are 
grown or produced in countries be¬ 
yond the Cape of Good Hope shall, 
etc.—Campbell v. Barney, C.C.N.Y., 

4 F.Cas.No.2,354, 5 Blatchf. 221, 222. 

13. IT.S.—Maier, Morton & Browne 
V. U. S., 11 Ct.Cust.App. 115—Mat¬ 
ter of Booth, Treas.Dec. 22338— 
Cust.Reg., 1915, art 577. 

Wheu goods are imported from 
Canada, Canada, and not the British 
Empire, is the “country from whence 
imported," under Tariff Act of 1913 
§ 3 par R, Comp.St, § 5599. Goods 
manufactured in England, shipped 
to Canada in bond, and fhence to 
this country, were properly appraised 
at their market value in Canada; 
and, where they were entered at their 
market value in England, it was 
proper for the appraiser to advance 
the entered value to the Canadian 


market value.—Maier, Morton &; 
Browne v. U. S., 11 Ct.Cust.App. 115. 

14. U.S.—U. S. V. Haviland, C.C.N. 
Y., 167 F. 414, affirmed 177 F. 175, 
100 C.C.A. 637, certiorari denied 30 
S.Ct. 573, 216 U.S. 618, 54 L.Ed. 
640. 

15. U.S.—Goddard v. Maxwell, C.C. 
N.Y., 10 F.Cas.No.6,492, 3 Blatchf. 
131. 

“Place where produced or manu¬ 
factured" in a former law did not 
mean any locality more limited than 
the country where the goods were 
bought or .manufactured. Hence, 
proof of the market value at Paris 
of wines made at Rheims was admis¬ 
sible.—Cliquot V. U. S., 3 Wall., U.S., 
114, 18 L.Ed. 116—Three Thousand 
One Hundred and Nine Cases Cham¬ 
pagne, D.C.N.Y., 23 F.Cas,Ne.l4,012, 1 
Ben. 241. 

16. U.S.—Adolph Goldmark & Sons 
Corporation v. U. S., 22 C.C.P.A. 
(Customs) 358. 

17. U.S.—U. S. V. Haviland, C.C.N. 
Y., 167 P. 414, affirmed 177 F. 175, 
100 C.C.A. 637, certiorari denied 30 
S.Ct. 573, 216 U.S. 618, 54 L.Ed. 
640. 

18. U.S.—^U. S. V. Haviland, N.Y., 
177 P. 17-5, 100 C.C.A. 637, certio¬ 
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rari denied 30 S.Ct. 573, 216 U.S. 
618, 54 L.Ed. 640. 

Philippines 

The market value for tariff pur¬ 
poses is the value at the place 
where the invoice was certified, in 
the absence of corrected consular in¬ 
voice showing otherwise.—Behn v. 
Insular Collector of Customs, 26 
Philippine 647. 

Point of manufacture 

The value of certain coke from 
British Columbia is fixed in the 
principal markets and not at the 
ovens where produced.—U. S. v. 
Brown-Alaska Co., 4 Alaska 89. 

19. U.S.—Ystalifera v. Redfield, C. 
C.N.Y., 23 P. 650, 21 Blatchf. 311, 
reversed on other grounds 3 S.Ct. 
570, 110 U.S. 174, 2S L.Ed. 109. 

20. U.S.—Stairs v, Peaslee, Mass., 
18 How. 521, 15 L.Ed. 474—Shallus 
V. U. S., 5 Ct.Cust.App. 317. 

21. U.S.—Snow V. U. S., 24 C.C.F.A. 
(Customs) 319—U S. v. P. B. Van- 
degrift & Co., 16 Ct.Cust.App. 398 
—Stirn V. U. S., 10 Ct.Cust.App. 17. 
Determination of cost of produc-. 

tion is an effort to arrive at a substi¬ 
tute for a foreign market value.— 
Lionel Trading Co. v. U. S., 24 C.C. 
P.A. (Customs) 432—U. S. v. Maier, 
21 C.C.P.A. (Customs) 41. 
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include cost of materials and of fabrication, manip¬ 
ulation, or other process employed in manufactur¬ 
ing or producing such or similar merchandise, etc,,^^ 
and the usual general expenses, to be estimated at 
not less than ten per cent of such cost, in the case of 
such or similar material,together with the cost 
of all containers and coverings, and all other costs, 
charges, and expenses incident to placing the par¬ 
ticular merchandise in condition for shipment,24 
and an addition for profit, not less than eight per 
cent, equal to the profit which ordinarily is added in 
the case of merchandise of the same general char¬ 
acter by manufacturers or producers in the country 
of manufacture or production, who are engaged in 
the manufacture or production of merchandise of 
the same kind or class.25 The addition for profit 
may not be made equal to the profit of the partic¬ 


ular manufacturer who made the involved merchan¬ 
dise,26 although it has been held that where no mer¬ 
chandise of the same general character is sold in 
the country of exportation, the profits ordinarily 
made by the manufacturer of the merchandise in¬ 
volved constitutes some substantial evidence of the 
profits to be added.27 Neither can the value based 
on the cost of production be arrived at by adding to 
the cost of materials, etc., the cost of packing and 
then multiplying this total by the total allowance for 
general expenses.^S 

§ 114. - American Selling Price 

Under certain circumstances the market value of 
imported goods is determined by the ‘'American selling 
price,” as that term is defined by statute. 

The American selling price, which applies in the 


Butiatrle value of samples of cloth 
given away to customers of export¬ 
ers IS cost of production.—U. S. v. 
F. B. Vandegrift & Co., 16 CtCust. 
APP. 398. 

Invoice value alone is not sufficient 
basis for fixing cost of production.— 
U. S. V. F. B. Vandegrift & Co., 
supra. 

ITecessity to establish, cost of pro¬ 
duction 

It would have been necessary for 
appellant to establish the cost of 
production as required by the stat¬ 
ute, even if it be assumed that the 
drawings were imported subject to 
approval and would have been 
worthless had they been rejected. | 
Whether or not merchandise becomes 
worthless after importation is im¬ 
material. Appellant may not avoid 
statutory requirements by pointing 
to contingencies which might have 
happened.—Snow v. IT. S., 24 C.C.P.A. 
(Customs) 319. 

Evidence held iusufficieat to es¬ 
tablish cost of production.—Snow v. 
U, S., 24 C.C.P.A. (Customs) 319—U. 
S. V. Wirth, 24 C.C.P.A. (Customs) 
188. 

22. U.S.—Wirth v. U. S.. 23 C.C.P.A. 

(Customs) 5^83—Stirn v. U. S., 12 

Ct.Cust.App. 42—Austin v. XJ. S., 7 

Ct.Cust.App. 188. 

Elements of cost of production 

(1) Expenses for material and 
labor which went into the cost of 
producing the articles exported are 
essential elements.—Lionel Trading 
Co. V. U. S., 24 C.C.P.A. (Customs) 
432. 

(2) Cost of production includes the 
compensation paid to talent for the 
production of phonograph records, 
and such cost must be ascertained at 
the place of manufacture and at the 
time of exportation.—Austin v. U. S., 
7 Ct.Cust.App. 186. 

Cost of fabrication of raw silk 


purchased in United States, shipped 
to France, processed, and returned to 
original purchaser includes amounts 
paid to throwster and dyer.—Stirn v. 
U. S., 12 CtCustApp. 42. 

Manufacturer or producer 

(1) Where certain paper boxes and 
glass bottles were made by subcon¬ 
tractors for the exclusive use of the 
exporting concern, the exporter fur¬ 
nishing the designs for the making 
of the merchandise, and also the 
moulds for the making of the bottles, 
the exporter was the manufacturer 
or producer within the meaning of 
the tariff act.—Lionel Trading Co. v. 
U. S., 24 C.C.P.A. (Customs) 432. 

(2) Since the making, producing, 
and furnishing of the designs and 
moulds which the exporter owned 
was a part of the cost of production, 
the item of twenty-eight per cent 
added by the exporter (that being 
in addition to the cost of the sub¬ 
contractors) to the invoice price to 
cover its overhead and profits was, 
by the appraiser, properly added to 
the entered value to make up cost of 
production which constituted the 
dutiable value of the merchandise.— 
Lionel Trading Co. v. U. S., supra. 

Separate itemization 
- In ascertaining cost of production, 
the separate itemization or “break¬ 
ing down” of cost of materials, fabri¬ 
cation, manipulation, or other proc- 
I ess, is not required. Had congress 
intended further itemization than 
the items which consist of the four 
elements enumerated in the sec¬ 
tion, it would have so provided in 
drafting the act,—^Wirth v. U- S., 23 
C.C.P.A. (Customs) 283. 

23 . xj.s.—U. S. V. Maier, 21 C.G.P. 
A. (Customs) 41—Stirn v. U. S., 12 
Ct.Cust.App. 42—Austin v. U. S., 
7 Ct.Cust.App. 186. 

“Such or similar merchandise” 

(1) General expenses to be added 
are not a percentage of the total 
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turnover of all goods sold by a man¬ 
ufacturer, but the usual general ex¬ 
penses incurred in the production of 
“such or similar merchandise.”—^U. 
S. V. Maier, 21 C.C.P.A. (Customs) 41. 

(2) The words “merchandise of the 
same general character,” used in par¬ 
agraph 4 of the section of the stat¬ 
ute involved, relating to the addi¬ 
tion of profits, are not synonymous 
with the words “such or similar mer¬ 
chandise” used in paragraph 2 of 
said section, relating to general ex¬ 
penses.—U. S. Y. Maier, supra. 

‘‘All general expenses, to be esti¬ 
mated at not less than ten per cent” 
does not authorize the fixing of such 
expenses at any sum greater than 
ten per cent of the total expenses, as 
may seem proper to the appraiser, 
without regard to actual general ex¬ 
penses.—Austin V. U. S., 7 Ct.Cust. 
App. 186, 190. 

24. U.S.—U. S. V. Van Ingen, 5 Ct. 
Cust.App. 432. 

Cost of inspecting and damping 
woolens before shipment, not being 
charges and expenses incident to 
placing goods in condition for ship¬ 
ment to the United States, cannot be 
added to the entered value.—U, S. v. 
Van Ingen, supra. 

25. U.S.—^U. S. V. Morganite Brush 
Co., 18 C.C.P.A.(Customs) 90. 
Prospective profits, if any, of the 

importer (a subsidiary of the manu¬ 
facturer and shipper) have nothing 
to do with the “profits” ordinarily 
added by manufacturers in the coun¬ 
try of exportation of merchandise of 
the same general character as that 
here involved.—U. S. v. Ash, 23 C.C. 
P.A. (Customs) 360. 

26. U.S.—U. S. V. Maier, 18 C.C.P.A. 
(Customs) 409. 

27. U.S.—U. S. V. Maier, 21 C.C.P.A. 
(Customs) 41. 

26. U.S.—U. S. V, Maier, 18 C.C.P.A. 

(Customs) 409. 
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.n article to which there is in effect a rate 
hased on the American selling price of a 
.ic article, is defined by statute as the price, 
iing the cost of all containers and coverings, 
all other costs, charges, and expenses incident 
placing the merchandise in condition, packed 
ady for delivery, at which such article is freely 
offered for sale to all purchasers in the principal 
market of the United States, in the ordinary course 
of trade and in the usual wholesale quantities in 
such market, or the price that the manufacturer, 
producer, or owner would have received or was will¬ 
ing to receive for such merchandise when sold in the 
ordinary course of trade and in the usual whole¬ 
sale quantities, at the time of exportation of the 
imported article.29 Tariff Act of 1922 par 28, pro¬ 
vides that merchandise coming within its provisions 


shall be subject to duty at a certain per cent ad 
valorem, based on the American selling price, of any 
similar competitive article manufactured or pro¬ 
duced in the United States, and that any coal-tar 
product provided for in the act shall be considered 
similar to or competitive with any imported coal- 
tar product which accomplishes the same results 
substantially equal to those accomplished by the 
domestic product when used in substantially the 
same manner.Where competing American dye 
was not freely offered for sale^^ or the evidence of 
sales did not support an appraisement based on the 
American selling price,^^ the appraisement should 
be made at the United States value, defined supra § 
110. Under Tariff Act of 1930, 19 U.S.C.A. § 1336, 
the tariff commission is given authority to investi¬ 
gate differences in costs of production of any do- 


29- U.S.—Innis Speiden & Co. v. U. 

S., 19 C.C.P.A. (Customs) 1. 

“Freely offered for sal© to all pur¬ 
chasers” 

(1) Whether merchandise is freely 
offered for sale to all purchasers 
within tariff law depends on number 
of purchasers and demand.—Kutt- 
roff-Pickhardt & Co. v. U. S., 14 Ct. 
Cust.App, 381. 

(2) To show merchandise was 
“freely offered for sale to all pur¬ 
chasers," reasonable quantity must 
be ready for reasonably prompt de¬ 
livery and called to attention of cus¬ 
tomers.—^Kuttroff, Pickhardt & Co. v, 
XT. S., supra—Kuttroff, Pickhardt & 
Co. V. tr. S., 14 Ct.Cust.App. 176. 

(3) Evidence held sufficient to sup¬ 
port finding that American competi¬ 
tive merchandise was freely offered 
for sale.—Sandoz Chemical Works v. 
XT. S., 13 Ct.Cust.App. 466, certiorari 
denied 46 S.Ct. 629. 271 U.S. 677, 70 
U.Ed. 1147. 

(4) Evidence held insufficient to 
support finding that Acnerican dye 
produced to compete with German 
dye was freely offered for sale in 
usual wholesale quantities.—^Kutt- 
roff, Pickhardt & Co. v. U. S., 14 Ct. 
Cust.App. 176. 

“Principal market” is where the 
sales were made in accordance with 
the provision of the statute. The 
principal market is not shown by 
proof of sales which do not conform 
to the statutory requirement.—Innis 
Speiden & Co. v. U. S., 19 C.C.P.A. 
(Customs) 1. 

“ITsual wholesale quantities” 

(1) In the ascertainment of the 
American selling price, the inquiry 
is not as to the domestic price to 
wholesalers, but the price in the 
usual wholesale quantities.—U. S. v. 
G. Gennert, Inc., 22 C.C.P.A. (Cus¬ 
toms) 374. 

(2) Special prices at which mer¬ 


chandise is sold contingent upon 
purchases in quantities larger than 
usual wholesale quantities do not 
constitute American selling price.— 
G. Gennert, Inc., v. U. S., 18 C.C.P. 
A. (Customs) 12. 

“Willing- to receive” 

(1) To establish price that Amer¬ 
ican manufacturer would receive or 
was willing to receive under tariff 
law, it must appear that he had 
something to sell at that price.— 
Kuttroff-Pickhardt & Co. v. U. S., 14 
Ct.Cust.App. 381—Kuttroff, Pickhardt 
& Co. V. U. S., 14 Ct.Cust.App. 176. 

(2) It must also appear that he is 
able to produce enough to sell.— 
Kuttroff, Pickhardt & Co. v. U. S., 14 
Ct.Cust.App. 176. 

Assessment on entered value en¬ 
tered at higher value than that 
found by appraiser on basis of Amer¬ 
ican selling price, was correctly as¬ 
sessed on entered value.—Ciha Co. 
V. U. S., 14 Ct.Cust.App. 309. 

Sales price of a minor though ma¬ 
terial portion of the entire sales of 
an American product, in America, 
made in accordance with the provi¬ 
sions of section 402 (f), Tariff Act 
of 1922 (19 U.S.C.A. § 239), must be 
accepted as the true standard .of 
value, and the sales price of the 
major portion of such product must 
be rejected when not in accordance 
with the statutory requirement. The 
sales price of the Baugh Chem¬ 
ical Company at Baltimore was held 
to constitute the American selling 
price of the involved merchandise 
and the proper dutiable value of the 
merchandise involved in the test 
case.—Innis Speiden & Co. v. U. S., 
19 C.C.P.A. (Customs) 1. 

30. What products competitive 

(1) In determining to what ma¬ 
terial competitive dyes should be ap¬ 
plied in order to ascertain their rela¬ 
tive tinctorial strengths it should 
first be ascertained to what ma- 
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lerials the domestic dye may actual¬ 
ly, practically, and commercially be 
applied. Such materials having been 
ascertained, and it having been de¬ 
termined that the imported dye 
also is actually, practically, and com¬ 
mercially suitable for dyeing one or 
more of such materials, the appraiser 
may determine the relative tinctorial 
strengths of such dyes by proper 
tests upon any of them,—Kuttroff, 
Pickhardt & Co. v. U. S., 13 Ct.Cust. 
App, 203. 

(2) If the imported dye is not ac¬ 
tually, practically, and commercially 
suitable for use on any of the ma¬ 
terials to which the domestic dye 
may actually, practically, and com¬ 
mercially be applied, the dyes are 
not competitive; and test.s to deter¬ 
mine the relative tinctorial Kstrengths, 
would be of no value.—Kuttroff, 
Pickhardt & Co. v. U. S., 13 Ct.Cust. 
App. 210. 

(3) Nor should such tests be made 
upon material for the dyeing of 
which either or both such dyes 
would have but an incidental, rare, 
or exceptional use.—Kuttroff, Pick- 
hardt & Co. v. U. S., 13 Ct.Cust.App. 
203. 

(4) Act of appraising officers in 
increasing selling price of domestic 
dye in competition with imported 
dye, where five parts of domestic ac¬ 
complish same result as four parts 
of imported, was in accord with 
statute.—Kuttroff, Pickhardt & Co. v. 
U. S., 13 Ct.Cust.App, 203. 

(5) Sales of American dye, claimed 
to be competitive with imported dye, 
in less than usual wholesale quanti¬ 
ty, cannot support appraisement 
based on American selling price.— 
Kuttroff-Pickhardt & Co. v. U. S„ 14 
Ct.Cust.App. 381. 

31. U.S.—Kuttroff, Pickhardt & Co, 

V. U. S., 14 Ct.Cust.App. 176. 

32. U.S,—Kuttroff-Pickhardt & Co. 

V. U. S., 14 Ct.CustApp. 381. 
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mestic article and of any ^'iike or similar’’ article, 
and if the comftiission finds that such differences 
cannot be equalized by the method theretofore pro¬ 
vided, it shall specify such ad valorem rates of duty, 
based on the American selling price of the domes¬ 
tic article, as it finds necessary to equalize such dif¬ 
ferences ; and the president shall approve such 
change in the basis of value so specified, and the 
change shall go into effect thirty days after such 
approval.^^ Such statute has been held valid and 
not subject to any constitutional objection.^^ 

§ 115. - Commissions 

Commisstons paid to converters who, after receiving 
the orders for goods, have them manufactured, dyed, and 
finished, are part of the market value, as is a seller's 
commission; but it is otherwise as to commissions paid 
to agents abroad for services in purchasing the goods. 

Although commissions of various kinds may be items 
of expense to the importer, they do not necessarily con¬ 
stitute an element of market value. 

Commissions paid to converters who, after receiv¬ 
ing the orders for the goods, had the goods manu¬ 


factured, dyed, and finished, are a part of the mar¬ 
ket value of the goods,as is also a seller’s commis¬ 
sion;^^ but the contrary is true as to commissions 
paid to agents abroad, for services in purchasing 
goods.The rule as to commissions is said to be 
that so-called commissions appearing in invoices 
wherein the shippers are described as sellers are 
open to explanation on such invoices and that the 
terms of the invoices in such case are not conclu¬ 
sive either on the- importer or on the government 
with respect to the status of the commissions. 
The customs officials have the right to inquire into 
the nature and origin of the disbursements claimed 
by the importer to be paid as charges and commis¬ 
sions, and if they prove to be in fact a part of the 
wholesale price they will be included in the dutiable 
value.2^ Because commissions of various kinds 
may be items of expense to the importer, it does 
not follow that they constitute an element of the 
market value, although exceptionally such may be 
the case.^^ 


33. **X«ike 02 ? similar” 

(1) Word “like” within statute au¬ 
thorizing appraisement of imported 
goods on basis of American selling 
price of goods like or similar to 
those imported, means having the 
same or nearly the same, appearance, 
qualities, or characteristics.—Japan 
Import Co. V. V. S.. C.C.P.A., 86 P. 
2d 124. 

(2) Word “similar” means nearly 

corresponding; resembling in many 
respects; somewhat like; bearing a 
general likeness, and hence if goods 
are made of approximately same ma¬ 
terials and commercially inter¬ 
changeable, are adapted to substan¬ 
tially same uses and are so used, or¬ 
dinarily, they are “similar” within 
meaning of statute (Tariff Act 1930, 
§ 336, 19 U.S.C.A. § 1336).—Japan 

Import Co. V. U. S., supra. 

(3) The evidence supported find¬ 
ing that imported shoes with canvas 
tops and rubber soles and domestic 
shoes with which they were com¬ 
pared were “like or similar” within 
statute.—Japan Import Co. v. U. S., 
supra. 

President’s proclamation of cost 
difference between foreign and do¬ 
mestic merchandise is inapplicable to 
duty on American selling price of 
competitive foreign coal tar prod¬ 
ucts, under schedule 1, par 28, 19 
U.S.C.A. § 121, Schedule 1, par. 28 .— 
Kuttroff, Pickhardt & Co. v. U. S., 12 
Gt.Cust.App, 299. 

34. U.S.—Japan Import Co. v. U. 

S., 86 F.2d 124, 24 C.C.P.A.(Cus¬ 
toms) 167. 

35. U.S.—Erlanger Blumgart & Co. 


V. U. S., C.C.N.T., 152 F. 576, af¬ 
firmed 164 F. 949, 83 C.C.A. 463. 

36. Philippine.—Murphy v. Insular 
Collector of Customs, 16 Philip¬ 
pine 34. 

So-called commission 

The evidence showed that manu¬ 
facturers were accustomed to sell in 
a foreign market to others than 
commission men at a fixed price, in¬ 
cluding in the price an item which 
they called “commission.” The item 
so charged was the discount which 
the manufacturers were accustomed 
to allow commission merchants who 
purchased direct from them. There 
was evidence that, in buying goods 
of a concern which was a manufac¬ 
turer and also a commission house, 
the price of the goods purchased of 
them was the same as for those of 
their own manufacture and for sim¬ 
ilar goods manufactured by others 
which they were selling on commis¬ 
sion. It was held that the custom¬ 
house officers, in appraising the 
goods, should properly include as a 
part of the actual manufacturing 
price the entire sum paid by the im¬ 
porters to the commission men or the 
manufacturers, no part of which was 
properly chargeable as a commission. 
—U. S. V. Herrman, N.T., 91 F. 116, 
33 C.C.A. 400. 

37. U.S.—U. S. V. S. S. Kresge Co., 
26 C.C.P.A.(Customs) 349—^U. S. v. 
Case & Co., 13 Ct.Cust.App. 122— 
U. S. V. Bauer, 3 Ct.Cust.App. 343 
—Stein V. U. S., 1 Ct.Cust.App. 36. 

17 C.J. p 618 note 29. 

33. U.S.—^Vandiver v. U. S.., 6 Ct. 
Cust.App. 80. 

“We do not believe that it ought 
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to be laid down as a general rule 
that an importer may not have the 
right to correct a mistake made in a 
sworn statement to the customs of¬ 
ficials concerning the relations which 
he sustains to the person from whom 
he receives the goods. We do not 
believe that such a statement is con¬ 
clusive against him. We are con¬ 
vinced that does not work an estop¬ 
pel in p^s. Whether or not a cor¬ 
rection will be permitted in a given 
case must depend on the facts of 
that case.”—Murphy v. Insular Col¬ 
lector of Customs, 16 Philippine 34. 

39. U.S.—-U. S. V. Herrman, N.T., 
91 F. 116, 33 C.C.A. 400, reversing, 
C.C., 84 F. 151. 

U. S.—Forman v. Peaslee, C.C.N.H., 

9 F.Cas.No.4,941~Gibb v. Wash¬ 
ington, C.C.Cal., 10 F.Cas.No.5,380, 
McAll. 430—Hutton v. Schell, C.C. 
H.Y., 12 P.Cas.No.6,961, 6 Blatchf. 
48. 

40. U.S.—U. S. V, Enrique Vidal 
Sanchez, 15 Ct.Cust.App. 443. 

17 C.J. p 618 note 32. 

Comxmsslon paid sellex’s agent 
constituted no part of export value, 
where buyer could buy direct from 
seller but chose to buy through 
agent.—U. S. v. Enrique Vidal San¬ 
chez, supra. 

Buying agent of impoirter 

The findings of the tribunals be¬ 
low that the firm of W. Klaar, 
through whom the purchases were 
made, “is a bona fide commissionaire 
and that his ten per cent commission 
is properly deductible as a bona fide 
buying commission” is supported by 
substantial evidence of record.—U. S. 

V. H. W. Robinson & Co.. 25 C.C.P.A. 
(Customs) 395. 
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§ 116. - Allowance by Foreign Govern¬ 

ment 

Gover'nmental allowances or other pecuniary advan¬ 
tages which enable goods to be sold cheaper for export 
than for the home market must be added to the price paid 
by the importer to make foreign market value, as where 
a tax due on the sale of goods is remitted in case of ex¬ 
portation; but where the tax remitted is a special one, 
imposed locally, and varying with the locality, It is not a 
part of the foreign market value. 

Governmental allowances or other pecuniary ad¬ 
vantages which enable goods to be sold cheaper for 
export than for the home market must be added to 
the price paid by the importer, in order to make 
foreign market value, as where a tax which becomes 
due on the domestic sale of goods is remitted in case 
of exportation,or a drawback is allowed on ex¬ 


portation,or a general internal revenue tax is 
remitted on exportation but where the tax that 
is remitted is a specia.1 one, imposed locally and not 
throughout the country of exportation, and varies 
with the locality, it is held not to be a part of the 
foreign market value.^^ 

§ 117. - Other Items of Expense 

Various elements of cost to the importer, such as 
foreign internal revenue taxes, sales taxes, export taxes, 
and the like, or carnage to the port of shipment, or 
royalties paid, may or may not be a part of the foreign 
market value, according to the circumstances. 

Various elements of cost to the importer may or 
may not be properly a part of the foreign market 
value, according to the circumstances of the partic¬ 
ular shipment or the class of goods.Carriage to 


41. U.S.—tJ. S. V. Passavant, N.Y,, 
IS S.Ct. 219, 169 U.S. 16, 23, 42 L. 
Ed. 644. 

42. Treas.Dec. 21,939. 

43. U.S.—Rheinstrom v. U. S., C.C. 
Ohio, 118 F. 303 

44. U.S.—U. S. V. Godillot & Co., N. 
Y., 139 F. 1, 71 C.C.A. 505. 

17 C.J. p 618 note 36. 

45. U.S.—American Express Co. v. 
U. S.. 14 CtCust.App. 53. 

17 C.J. P 619 note 37. 

Bspense of matching: pearls 

Where purchaser paid proper price 
for pearls, fee paid independently to 
seller's employee for matching them 
should not be included in appraised 
value.—American Express Co. v. U. 

S., supra. 

Poreiga internal revenue tax 

(1) Canadian internal revenue tax, 
not levied against exported Jamaica 
ginger, was properly considered m 
determining actual market value or 
wholesale price.—International Sales 
Co. V. U, S., 12 Ct.Cust.App. ,506. 

(2) French tax on alcohol content 
of perfumes was correctly added to 
invoice price to make dutiable value, 
under Tarilf Act 1913 § III par R, 
38 US. St. at L. p 189.—Roger & 
Gallet V. U. S., 12 Ct.Cust.App. 201. 

(3) Should the customs court, aft¬ 
er weighing the evidence, accept as 
true the statements contained in the 
affidavit of the shipper and those 
contained in the invoice, the tax of 
one and one-half per cent to which 
the merchandise would be subject if 
sold in Italy for home consumption 
would not be an element in determin¬ 
ing foreign value, it appearing both 
from the affidavit and the invoice 
that neither the prices for home con¬ 
sumption in Italy nor the export 
value was higher than the prices set 
forth in the invoice.—Oceanic Trad¬ 
ing Co. V. U. S., 21 C.C.P.A, (Cus¬ 
toms) 146. 


Foreign sales tax 

(1) The foreign value, of certain 
articles imported from Germany, in¬ 
cludes as a part thereof, a tax of 
twenty per cent of the selling price 
of the articles in Germany, it ap¬ 
pearing that the German Reichstag 
had levied such tax on such articles 
when destined for consumption in 
Germany.—Hugo Reisinger, Inc. v. U. 

S., 20 C.C.P.A.(Customs) 67. 

(2) The said tax is a “sales tax 
collected at the time of the sale 
of the merchandise by the German 
seller."—Hugo Reisinger, Inc. v. U. 

S., supra. 

(3) The fact that the tax was re¬ 
quired to be separately listed on the 
invoice from the tax debtor to the 
purchaser does not change the law 
as to its being a tax.—Hugo Rei- 
smger, Inc. v. U. S., supra. 

(4) That provisions are made for 
a refund of the tax m certain cases 
“in accordance with special regu¬ 
lations" cannot affect the general 
practice under the law, as disclosed 
by such facts as the record contains, 
and is not of itself sufficient to jus¬ 
tify the conclusion that the tax does 
not enter into the price at which 
the merchandise is offered for sale in 
the ordinary course of trade in Ger¬ 
many.—Hugo Reisinger, Inc. v. U. S., 
supra. 

Foreign luxury tax 

(1) The foreign and dutiable value 
of certain imported French perfumery 
was held to include a so-called lux¬ 
ury tax of twelve per centum, levied 
by the French government on such 
or similar perfumery sold in Prance. 
—Roger & Gallet v. U. S., 24 C.C. 
P.A. (Customs) 46—^Veolay, Inc. v. U. 

S., 23 C.C.P.A. (Customs) 101, certio¬ 
rari denied 56 S.Ct. 575, 297 U.S. 711, 
80 L.Ed. 998. 

j (2) The fact that the French act 
i based the tax on retail sale price is 
1 of no legal consequence. The gov¬ 
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ernment of Prance merely took that 
price as a standard. It might have 
taken any other price which it saw 
fit. The reimbursement of taxes col¬ 
lected, under certain conditions pre¬ 
scribed by the French law, is not 
considered as having any bearing on 
the issue.—Veolay, Inc. v. U. S., su¬ 
pra. 

(3) The difference between the two 
methods of payment of the tax, as 
provided by French law (the one 
method providing for payment by the 
use of stamps, the other by a cash 
payment without the use of stamps), 
would seem to be that in cases where 
stamps were used the tax was ac¬ 
tually collected by the government 
before the products were put into 
commerce, while in cases where 
stamps were not used the tax had 
accrued before they were put into 
commerce and there was a fixed lia¬ 
bility on the manufacturer for its 
payment. Under either method, the 
actual manufacturer, or some one 
whose status was defined by French 
law or regulation as being that of a 
manufacturer, was primarily respon¬ 
sible for and, in fact, paid the tax. 
—Veolay, Inc. v. U. S., supra. 

(4) Although an amount equal to 
the amount of the tax was paid by 
the French consumers when they 
purchased the goods, it was not paid 
by them (as apparently was the case 
under a prior French law) as a tax, 
but as a part of the total sum paid 
for the goods as was the case rela¬ 
tive to a United States excise or 
sales tax under Revenue Act of 
1918, 40 St. at L. p 1057.—Veolay, 
Inc. V. U. S., supra, 

(5) There is nothing in the French 
act from which it may be deduced 
that there was ever any “suspen¬ 
sion of tax liability."—Veolay, Inc. v. 
U. S., supra. 

Foreign textile consumption tax 

(1) The finding of the court be¬ 
low that the involved and similar 
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port of shipment from place of manufacture is 
dutiable or not, according to whether the former or 
the latter is the principal market of the country of 
exportation.^® Where the price was the same for 
delivery to different places in Germany, German in¬ 
land freight was part of the market value, and not 
allowable as a deduction from the invoice value to 
make market value.Under a statutory provi¬ 
sion defining the United States value of imported 
merchandise and providing for allowances for duty, 
cost of transportation, etc., and for “other neces¬ 
sary expenses from the place of shipment to the 
place of delivery,” the cost of repacking in this 
country to meet the demands of the United States 
trade is not included nor does such expense al¬ 
lowance cover the cost of teaming from the railroad 
terminal to the importer’s warehouse, storage in the 
warehouse, or teaming from the warehouse to the 
importer’s customers.^^ Where the factory price 
was the invoice price less freight, freight should be 
allowed in the appraisement of goods bought deliv¬ 
ered at port of exportation.®® Royalty fees paid by 


a purchaser for use in this country of machinery 
subject to letters patent in the United States and 
Great Britain are not a part of the foreign market 
value.®! On the other hand, it has been held that 
royalty charges are part of the purchase price of 
machinery and dutiable as such, where the machin¬ 
ery could not have been purchased except on pay¬ 
ment of the entire royalty in one transaction. 

It has also been held that where the United States 
value of an imported article constitutes the dutiable 
value, and there is included in the price at which 
the article is offered for sale ten per cent of the 
base price to cover a so-called royalty for use of a 
patented process essential to the use of the article, 
which is not itself patented, and no sale or offers 
for sale are made without such ten per cent being 
exacted as a part of the selling price, such sum is 
an integral part of the United States value, and 
hence is an element forming a part of the dutiable 
value.®^ In such case the fact that the ten per cent 
does not go to the importer, but is paid by him to 
another person under a contract, does not afifect the 


goods were sold and freely offered 
for sale to all purchasers in the 
usual wholesale auantilies and in the 
ordinary course of trade, in the prin¬ 
cipal markets of Japan, at prices 
which did not include, nor have 
added to, the textile consumption tax 
levied by the government of Japan 
on merchandise, such as here in¬ 
volved, when sold for consumption in 
that country, and that the tax did 
not accrue at the time the manufac¬ 
turer sold and was not included in 
his wholesale prices, was supported 
by substantial evidence, and hence, 
the tax was not an element to be 
considered in determining foreign 
value.—U. S. v. F. S. Allenby & Co., 
20 C.C.P.A.(Customs) 80. 

(2) The appraiser, by adding the 
textile consumption tax to the in¬ 
voice values, included it as a sub¬ 
stantive item, independent of foreign 
and export values. This he had no 
right to do.—U. S. v. P. S. Allenby & 
Co., supra. 

(3) The additions made by the ap¬ 
praiser to cover the textile con¬ 
sumption tax, as to item six, sched¬ 
ule three, of the stipulation, should 
be deducted from the appraised value 
found by him. The collector, how¬ 
ever, will assess duty on the en¬ 
tered value of such merchandise 
where the entered value is higher 
than the final appraised value, for 
the reason that none of those cases 
involves proper duress entries.—U, 
S. v. F. S. Allenby & Co., supra. 

XSxport tajc 

(1) Export tax cannot be added to 
market value to be part of export 
value, but must be included in mar¬ 


ket value.—U. S. v. Tadross & Co., 
14 Ct.Cust.App. 10—Sternfeld v. U. 
S., 12 Ct.Cust.App. 172. 

(2) "Export value” does not in¬ 
clude export tax levied by Chinese 
government at time merchandise left 
China.—Sternfeld v. U. S., supra. 

(3) Where rugs from China and 
Persia were taxed at exportation and 
not assessed with such tax unless 
exported, tax was not properly part 
of appraised value.—^U. S. v. Tadross 
& Co., supra. 

Exporter's addition to selliugf price 
Exporter's addition of six per cent 
to selling price to insure against 
fluctuation in currency did not con¬ 
stitute part of export value.—U. S. v. 
Enrique Vidal Sanchez, 15 Ct.Cust. 
App. 443. 

46. U.S.—U. S. V. Heffernan Paper 
Co., 13 Ct.Cust.App. 593—XJ. S. v. 
Rice, 5 Ct.Cust.App. 288. 

47. U.S.—^U. S, V. Traders' Paper 
Co., 14 Ct.Cust.App. 293—U. S. v. 
Heffernan Paper Co., 13 CtCust. 
App. 593. 

48. U.S.—Carey & Skinner v. U. S., 
13 Ct.Gust.App. 7. 

49. U.S.—Johnson Co, v. U. S., 13 
CtCust.App. 626, denying rehear¬ 
ing 13 Ct.Cust.App. 373. 

50. U.S.—U. S. V. Lyons, 13 Ct.Cust. 
App. 639. 

51. U.S.—U. S. V. Leigh, C.C.Mass., 
39 F. 764, 765. 

Same principle applied 

Under a contract for the licensing 
of an oil-refining process and for 
the purchase of an oil-refining plant 
constructed and designed for the pur¬ 
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pose of refining distillates of petro¬ 
leum by a certain chemical process 
covered by United States patents and 
applications for patents, containing a 
provision for the use of said process 
by said purchaser to the effect that 
the “licensee guarantees and agrees 
to pay to the licensor a minimum 
sum of twenty thousand dollars in 
United States gold per annum for a 
period of five years from the date 
of completion and placing in com¬ 
mercial operation of the plan£ to be 
furnished and erected as hereinafter 
provided,” it was held that the twen¬ 
ty thousand dollars annual payment 
is a minimum royalty provision, in 
part payment of the right to use the 
patented process; that it is not a 
part of the purchase price of said 
plant; that the payment thereof was 
to accrue after the purchaser had 
acquired title to the plant and had 
erected the plant in the United 
States; and that in no way does 
it relate to the right of the pur¬ 
chaser to use the plant.—U. S. v. 
Tide Water Oil Co., 19 C.C.P.A.(Cus¬ 
toms) 392. 

52. U.S.—International Forwarding 
Co. V. U. S., 17 C.C.P,A.(Customs) 
86 . 

G-ood faith of importer 

Court would not infer that roy¬ 
alty fee included in purchase price 
of machine was paid for purpose oth- 
1 er than as part of purchase price.— 
International Forwarding Co. v. U. 
S., ^upra. 

53. U.S.—General Dyestuff Corpora¬ 
tion V. U. S., 19 C.C.P. A. (Customs) 
309. 
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legal situation nor is the issue affected by the 
fact that the bills for the ten per cent were sent 
separately from the other bills.Where the im¬ 
porter pays a specified price for patented machines 
imported from Germany and an additional sum or li¬ 
cense fee for the right to their use in the United 
States and Canada, the right to use is one of the 
elements of ownership, and the license fee therefor 
is a part of the purchase price but it is other¬ 
wise where such license fee was paid, not for the 
right to use, but in consideration of the exclusive 
right to purchase the machines in question and other 
like machines for export to the United States and 
for the exclusive right to sell them in the United 
States and Canada, and neither the manufacturer 
nor the owner was to receive royalties on the prod¬ 
uct produced by such machines. 

§ 118, - Value of Foreign Money 

For the purpose of liquidating duties, the value of 


foreign currency is based on the pure metal or intrinsic 
value of the coin of the country of exportation as ex¬ 
pressed in the money of account of the United States. 
The method of estimating such value has varied from 
time to time. The values of the various standard coins 
is proclaimed by the secretary of the treasury at stated 
times, and his valuation is conclusive. 

From the beginning of our tariff legislation the 
value of foreign currency for the purpose of liqui¬ 
dating duties has been based on the pure metal or 
intrinsic value of the coins of the country of ex¬ 
portation as expressed in the money of account of 
the United States.The method of estimating such 
value has varied at different times,but it has 
been uniformly held that the value when lawfully 
determined was conclusive.The statute requires 
that the values of the various standard foreign coins 
shall be estimated quarterly by the director of the 
mint and shall be proclaimed by the secretary of the 
treasury on the first day of each quarter,®^ and this 
valuation must be for the standard or legal cur¬ 
rency of the country of exportation,^^ at the time 


54. U.S.—General Dyestufe Corpora¬ 
tion V. XJ. S., supra. 

55. U.S.—General Dyestuff Corpora¬ 
tion V. U. S., supra. 

5 ^. U.S.—U. S. V. F. B. Vandegnft 
& Co., 26 C.C.P.A.(Customs) 360. 

57. U.S.—U. S. V. F. B. Vandegrift 

<fe Co., supra. 

sa U.S.—Stone v. Whitridge, White 
& Co., Md.. 129 F. 33. G4 C C.A. 47, 
reversed on other grounds 25 S.Ct. 
406, 197 U.S. 135, 49 L.Ed. 696. 

17 C.J. p 632 note 1. 

59 , XJ.S.—U. S. V. Brown & Roese, 
12 Ct.Cust.App. 497. 

17 C.X p 632 note 2. 

Operation and effect of statutes 

(1) Emergency Tariff Act of 1921 
§ 403 is a complete revision of Tariff 
Act of 1894 § 25, and the conver¬ 
sion of currency at New York fed¬ 
eral reserve bank rate under Emer¬ 
gency Tariff Act 1921, on date of 
consular invoice as directed by regu¬ 
lations of secretary of treasury, is 
proper.—Fry & Friedsam v. U. S., 12 
Ct.Cust.App. 486. 

(2) Emergency Tariff Act 1921 tit 
4 § 403 par (b), being 42 St. at L. p 
17, directing new method of cur¬ 
rency conversion, is inapplicable to 
merchandise imported on May 27, 
1921.—U. S. v. Brown & Roese, 12 
Ct.Cust.App. 497. 

(3) With reference to merchandise 
brought into country before enact¬ 
ment of Emergency Tariff Act of 
1921, 42 St. at L. p 9, some entered 
before and some after such enact¬ 
ment, but all withdrawn and duty 
paid after, Emergency Tariff Act of 
1921 § 403 (e) tit 4 directs that for¬ 
eign invoice currencies be converted 
into United States money in accord¬ 


ance with Tariff Act of 1894 § 25, 
31 U.S.C.A. § 372 and note, and Rev. 
St. § 2903, and does not permit such 
conversion to be made in accordance 
with subsections (a), (b), and (c) of 
section 403 of the Emergency Act.— 
Diana v. U. S., 12 Ct.Cust.App. 290. 

60, U.S.—Hadden v. Merritt, N.Y., 5 
set. 1169, 115 U.S. 25, 29 L.Ed. 
333. 

17 C.J. p 632 note 3. 

61. U.S.—J._ S. Staedtler, Inc. v. U. 
S., 25 C.C.P.A.(Customs) 136. 

Legality of proclamation 

(1) Only deductions drawn from 
calculations respecting gold values, 
in view of the reduction in the 
weight of the gold dollar, are relied 
on to establish illegality of the 
proclamation. The matters relied on 
are extraneous to T.D. 46968 itself, 
and extraneous to § 522, 31 U.S.C.A. 
§ 372, the provisions of which have 
not been affected by any of the leg¬ 
islation respecting monetary gold 
cited by counsel for appellant, or 
otherv/ise brought to the attention 
of the court.—J. S. Staedtler, Inc. v. 
U. S.* supra. 

(2) The interpretation of the term 
“money of account,” as sought by 
appellant in its claim that the value 
proclaimed is not, in fact, the value 
of foreign coin expressed in “money 
of account” of the United States, but 
the value of the foreign monetary 
unit as expressed in gold, and that 
gold is not the money of account 
of the United States, would be an 
erroneous interpretation.—J. S. 
Staedtler, Inc. v. U, S., supra, 

(3) The claim that the statement 
in the proclamation that the values 

I of the foreign monetary units are 
1 expressed “in terms of the money of 
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account of the United States” is not 
determinative contravenes the deci¬ 
sion of the supreme court of the 
United States in the case of Madden 
V. Merritt, N.Y., 5 S.Ct. 1169, 115 IJ. 
S. 25, 29 L.Ed. 333.—J. S. Staedtler, 
Inc v. U. S , supra. 

62. U.S.—In re McCarty, C.C.N.Y., 

4$ P. 360. 

A coin, the value of which is a 
proper subject of estimation by the 
director of the mint and proclama¬ 
tion by the secretary of the treas¬ 
ury, need not bear the date of its is¬ 
sue, the name or the signature of 
the sovereign, or be of any particu¬ 
lar form; nor is it necessary that 
the counterfeiting of it be made a 
crime by statute.—Gordon v. Magone, 
C.C.N.Y., 40 F. 747. 

Invoice in two currencies 

Where goods are invoiced in the 
legal currency of the country of ex¬ 
portation, and also in another for¬ 
eign currency, the valuation giv¬ 
en to the former must prevail.—U. S, 
V. Klingenberg, C.C.N.Y., 77 F. 279. 
Multiple standards 

Where a proclamation of the secre¬ 
tary of the treasury stated the value 
of the florin of Austria-Hungary to 
be forty-eight and fwo-lenlhs cents, 
according to the gold standard, thir¬ 
ty-two cents according to the silver, 
standard, with silver the nominal 
standard, paper the actual standard, 
its depreciation measured by the 
gold standard, the valuation of im¬ 
ported merchandise in florins must 
be reduced to United States currency 
on the basis of the gold standard.— 
U. S. V. Knauth, C.C.N.Y., 77 F. 599. 
Country of exportation 

Where merchandise bought in Can¬ 
ton was shipped by junk to Hong- 
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of exportation.63 The value proclaimed by the sec¬ 
retary of the treasury is conclusive.^^ Where en¬ 
try was made in pounds sterling and appraisement 
was made at entered value, a classification accord¬ 
ing to the value shown by the rate proclaimed by 
the secretary of the treasury is proper.^s The date 
of consular certification is conclusive evidence of 
the date of exportation for purposes of currency 
conversion,66 even though it may appear that the 
merchandise was actually exported during a dif¬ 
ferent quarter for which a different value had been 
proclaimed.67 The conversion of the appraised val¬ 
ue from foreign currency into United States cur¬ 
rency is the duty of the collector and is made by him 
after the appraisement has been finally determined 
and reported.66 

§ 119 ^ - Depreciated Currency 

Allowance may be made to the importer for deprecia¬ 
tion of foreign currency where the consul certifies on the 
invoice the relative value of such currency as compared 
with the standard coin of the country of exportation. 
The regulations as to depreciated currency must be 
strictly construed. 

The president was empowered by Rev.St. § 2903 
to establish regulations for estimating the duties on 
merchandise with respect to which the original cost 
shall be exhibited in a depreciated currency, issued 
and circulated under authority of a foreign govern¬ 
ment; and by executive order it was provided that 
when invoices are made out in a currency which 
has become depreciated and the consul certifies 


thereon the relative value of said currency as com¬ 
pared with the standard coin of the country of ex¬ 
portation, the value in the invoice will be reduced 
in accordance with the consular certification.69 It 
is held that, unless the consular certificate is filed 
at the time of entry, or the secretary of the treas¬ 
ury has directed a reliquidation m accordance with 
the statute governing instances where the value of 
the foreign coin is ten per cent less than the pro¬ 
claimed value, infra § 155, the importer is not en¬ 
titled to allowance for the depreciation also, that 
the regulations should be strictly construed and that, 
therefore, a certificate that is irregular in form, in 
that it is not in the terms prescribed, does not ac¬ 
company the invoice to which it relates, and does 
not set forth the percentage of depreciation, is in¬ 
sufficient to entitle the importer to an allowance.'^^ 
It is further held that, in the absence of satisfac¬ 
tory evidence to the contrary, it will be presumed 
that the currency of the invoice refers to the stand¬ 
ard coin of the same name and not to a depreciat¬ 
ed or paper currency.The consular certificate is 
conclusive as to extent of the depreciation, but not 
as to whether the goods were purchased with such 
depreciated currency, or as to whether they were 
purchased at the price named in the invoice or cer¬ 
tificate.'^^ 

§ 120. Reappraisement 

The collector of customs cannot himself make a re- 
appraisement or modify the original appraisement. 


kong, for transshipment to a vessel 
that sailed to the United States sev¬ 
eral weeks later, and the invoice was 
certified by the United States consul 
at Canton, Canton was the place of 
exportation.—U. S. v. Lawrence, N. 
Y., 137 F. 466, 69 C.C.A. 614. 

03. U.S.—U. S. V. Lawrence, supra. 
17 C.J. p 632 note 6. 

64. U.S.—Amalgamated Textiles, 

Ltd. V. U. S., 84 P.2d 210, 24 C.C. 
P.A.(Customs) 74—Clarke v. U. S., 
17 C.C.P.A.(Customs) 420 —Vande- 
grift & Co. V. U. S., 14 CtCust.App. 
24. 

17 C.J. p 632 note 7. 

Neither collector nor court can in- 
flvdre into facts on which secretary 
of treasury based his proclamation of 
value of foreign monetary unit in 
United States money, and collector is 
bound to accept secretary’s findings 
in computing duties on imported 
merchandise invoiced in such units. 
—^Amalgamated Textiles v. U. S., su¬ 
pra. 

Statements in proclamation not con¬ 
tradictory 

Statement, in proclamation of val¬ 


ues of foreign monetary units by 
secretary of treasury with reference 
to British pound sterling, that obli¬ 
gation to sell gold at legal monetary 
par was suspended, did not contra¬ 
dict statements that gold was legal 
standard of Great Britain and that 
value of pound sterling, in which 
merchandise imported was invoiced, 
was. stated sum in United States 
money for purpose of assessing cus¬ 
toms duties thereon.—^Amalgamated 
Textiles v. U. S., 84 F.2d 210, 24 C. 
C.P.A. (Customs) 74. 

Validity of conversion by collector 
under Tariff Act of 1930, § 522, 31 
U.S.C.A. § 372, the collector of cus¬ 
toms proceeded legally in converting 
the German reichsmark into curren¬ 
cy of the United States for the pur¬ 
pose of assessing and collecting du¬ 
ties on certain imported merchan¬ 
dise from Germany, at the value pro¬ 
claimed by the secretary of the 
treasury as estimated by the direc¬ 
tor of the mint, for the quarter in 
which the goods were exported, the 
proclamation, T. B. 46968, being a 
valid secretarial proclamation.—J. S. 
Staedtler, Inc. v. U. S., 25 C-C.P.A. 
(Customs) 136. 


65. U.S.—U. S. V. Hirschbach & 
Smith, 15 Ct.Cust.App. 44. 

66. U.S.—Masson v. U. S., 1 Ct-Cust. 
App. 149—Cust.Reg., 1915, art. 621. 

67. U.S.—U. S. V. Lawrence, N.Y.. 
137 F. 466, 69 C.C.A. ,614. 

ea U.S.—Wolff V. u. s„ i ct.cust. 
App. 181. 

09. U.S.—Cramer v. Arthur, N.Y., 
102 U.S. 612, 26 L.Ed. 257—Tong 
& Co. V. U. S., 13 CtCust.App. 133. 
Consular certificate not applicable 
The consular certificate of depre¬ 
ciated currency has no bearing where 
the invoice stated the value in Unit¬ 
ed States dollars and in standard 
French coin francs.—Cahlat v. U. S., 
11 Ct.Cust.App. 304. 

70. U.S.—Tong & Co. v. U. S., 13 Ct. 
Cust.App. 133—Matter of Kohn, 
Treas.Uec. 35122—Cust.R,eg., 1915, 
art 621. 

71. Matter of Waentig, Treas.Dec. 
172S2. 

72. Matter of Tandegrift, Treas. 
Dec. 26448. 

73. U.S.—U. S. V. Tiffany & Co., 10 
CtCust.App. 247. 
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If the collector deems the value placed on im¬ 
ported merchandise by the appraising officer too 
low, or if the importer, owner, or consignee is dis¬ 
satisfied with such appraisement, an appeal to reap¬ 
praisement may be had, as will appear infra § 178; 
but the collector himself cannot make a reappraise¬ 
ment nor modify the appraisement.'^^ 

§ 121. Inspection, Examination, and Other 
Means 

a. Reasonable ways and means 

b. Inspection and examination of mer¬ 

chandise 

a. Reasonable Ways and Means 

The appraiser may estimate and appraise the value 
of the goods by all reasonable ways and means. 

While it is the statutory duty of the appraiser to 
proceed by all reasonable ways and means to esti¬ 
mate, ascertain, and appraise the foreign market 
value of the merchandise, he may not extend his in¬ 
quiries beyond what is necessary to enable him to 
make the appraisal as required by law. '^5 Thus to 
compel disclosure from a stranger as to an impor¬ 
tation when it would be prejudicial to his business 
•interests would not be a reasonable means to find 
the value of the merchandise,'^^ and an inquiry as 
to the contract price for future delivery of goods 
at a store in New York, free of charge, would be 
justifiable only on failure of ordinary and appropri¬ 
ate proofs but a statute requiring an appraise¬ 
ment in some instances of the value of the best ar¬ 
ticle is not inconsistent with the requirement that 
reasonable ways and means be employed in finding 
value.'^^ Where an appraiser, in the process of 


finding the value of the goods, takes into consid¬ 
eration shipping and freight charges, this is one of 
the reasonable ways and means authorized by stat- 
ute."^^ A series of sales, or a single sale, or offers 
to sell in the usual course of trade, constitute the 
best evidence for the ascertainment of the mar¬ 
ket value under this provision but, when evi¬ 
dence of such sales cannot be had,st the appraiser 
may consider the cost of production or the cost of 
the raw material with the addition of the manufac¬ 
turer’s profit,oj. the American selling price less 
expenses but evidence not tending to show the 
value of goods in the country of exportation should 
not be considered.^^ It is held further that an ap¬ 
praiser may use his own knowledge of values as 
well as make independent investigations for the 
purpose of satisfying himself as to the market value 
of the goods before him.^5 It is also one of the 
reasonable ways and means enjoined by statute, for 
him to submit samples of the merchandise to the ap¬ 
praiser at another port,®^ or to carry samples out 
of his district for the purpose of taking evidence 
as to the value of the goods which they represent, 
except in some unusual and extraordinary case, 
where the mere specimens would be of great val¬ 
ue yet he has no right to remove the entire 
shipment from the district wherein it is undergo¬ 
ing appraisement, for the purpose of obtaining ev¬ 
idence, even when so authorized by an assistant sec¬ 
retary of the treasury, and he may be prevented 
from so doing by injunction. 

b. Inspection and Examination of Merchandise 

(1) In general 

(2) Character of examination 


74. ’U.S.—TJ. S, V. Calhoun, D.C.N. 
Y., 184 F. 499, affirmed, C.C.A., 215 
P. 709—Balfour, Guthrie & Co, v. 

U. S., 12 Ct.Cust.App, 376—U. S. 

V. Wood & Sons, 12 Ct.Cust.App. 
126. 

Second appraisement by original ap¬ 
praising officer see supra § 109a. 
KTature of change made Tby collector 

(1) Where collector found unit 
value different from that reported 
by appraiser, it was reappraisement 
by collector, and void.—U. S. v. 
Wood & Sons, 12 Ct.Cust.App. 126. 

(2) Appraisement of tin plate by 
collector, who multiplied weight 
stated in invoice by number of units, 
was erroneous, where boxes had 
been appraised at certain price per 
box.—Balfour, Guthrie & Co. v. XT. 
S., 12 Ct.Cust.App. 376. 

75. U.S.—U. S. V. Nash, C.C.Mass., 
27 P.Cas.No.l5,S56, 4 Cliff. 107. 

76. IT.S.—U. S. V. Doherty, D.C.N. 
Y., 27 F. 730. 

77. XJ.S.—U. S. V. Doherty, supra. 


78. U.S.—In re Schefer, C.C.N.Y., 

49 F. 216, 

78. U.S.—U. S. V. Philips Co., 7 Ct. 
CustApp. 497. 

80. U.S.—In re Six Cases of Silk 
Ribbons, D.C.N.Y., 22 F.Cas.No.l2,- 
914, 3 Ben. 536. 

81. U.S.—U. S. V. Sixteen Cases of 
Silk Ribbons, D.C.N.Y., 27 F.Cas. 
No.16,301. 

82i. U.S.—In re Six Cases of . Silk 
Ribbons, D.C.N.Y., 22 F.Cas.No.l2,- 
914, 3 Ben. 536. 

83. U.S.—Comacho v. U. S., C.G.N. 
Y.. 115 F. 191. 

American wholesale price 

It is not unfair to the importer to 
employ, as a basis for computing 
what was the true value of the com¬ 
modity on export abroad, the whole¬ 
sale selling price of a commodity, 
and the very language of the statute 
authorizes this to be done,—Beer v. 
U, S., 1 Ct.Cust.App. 484. 

84. U.S.—U. S. V. Doherty, D.C.N. 

2R4 


Y., 27 P. 730—In re Three Thou¬ 
sand One Hundred and Nine Cas¬ 
es of Champagne, D.C.N.Y., 23 P. 
Cas.No.H,012, 1 Ben. 241. 

The appraisement of goods for 
the purpose of bonding thorn is not 
admissible as evidence of their mar¬ 
ket value.—In re Three Thousand 
One Hundred and Nine Cases of 
Champagne, supra. 

85. Philippine.—Lambert v. Collec¬ 
tor, 25 Philippine 159. 

Information furnished by superior 
A collector may consider the in¬ 
formation furnished and the findings 
made by his superior,—U. S. v. 
Brown-Alaska Co., 4 Alaska 89. 

86. U.S.—Lace House v. U. S., Ga., 
141 P. 869, 73 C.C.A. 103. 

87. U.S.—Goodsell v. Briggs, C-C. 
Mass., 10 F.Cas.No.5,548, Holmes 
299. 

88. U.S.—Goodsell v. Briggs, supra. 

89. U.S.—Bruhl V. Wilson, C.C.R.I., 
123 F. 957. 
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(1) In General 

A statute requiring the collector to designate on the 
invoice at least one package of every Invoice, and at least 
one package of every ten packages, is mandatory and the 
appraising officer must examine the designated packages, 
and retain samples, although his failure to retain samples 
will not invalidate the proceedings where the merchandise 
is perishable. 

Act of 1930, 19 U.S.C.A. § 1499 requires that im¬ 
ported merchandise may not be delivered from cus¬ 
toms custody until inspected or appraised, and that 
the collector shall designate on the invoice at least 
one package of every invoice, and at least one pack¬ 
age of every ten packages, and a greater number 
should he or the appraiser deem it necessary, to be 


opened, examined, and appraised. Such statute is 
mandatory, and the failure of the collector to des¬ 
ignate in accordance with the statute renders the 
appraisement void,^® unless the secretary of the 
treasury has promulgated a special regulation per¬ 
mitting a less number of packages to be examined.^^ 
For the purpose of examination, the collector must 
order the designated packages or quantities to be 
sent to the public stores, and the local appraising 
officer must examine the same in the manner re¬ 
quired by statute, and retain samples,although his 
failure to retain samples will not invalidate the 
proceedings when the merchandise is perishable.^^ 
It has been held that the liquidation of duties on 


90. U.S.—C. J- Tower & Sons v. U. 
S., C.C.P.A., 71 F2d 438—U. S. v. 
Boston Paper Board Co., 23 C.C.P. 
A.(Customs) 372—U. S. v. Beer- 
maker, 23 C.C.P.A.(Customs) 48'—• 

U. S, V. Davis, 20 C.C.P.A. (Cus¬ 
toms) 305—U. S, v. Gilson Bros., 
20 C.C.P.A. (Customs) 117—U. S. 

V. Steffan & Sons, 18 C.C.P.A. (Cus¬ 
toms) 455—McKesson & Robbins 
V. U. S., 11 Ct.Cust.App. 459. 

17 C J. p 620 note 68. 

Biscretiou of collector 

It was discretionary with the col¬ 
lector to designate for examination 
any number of packages between one 
of every ten packages involved and 
all of the merchandise. It was with¬ 
in the power of the collector to re¬ 
quire a greater number to be opened 
and examined than had been orig¬ 
inally designated by the collector. It 
was also within the power of the 
collector, after designating all of 
the merchandise for examination, to 
modify this designation by requiring 
a less number to be examined, pro¬ 
vided always that he must desig¬ 
nate not less than one package of 
every invoice and not less than one 
package of every ten packages of 
merchandise for examination.—XJ. S. 
V. Beermaker, 23 C.C.P.A. (Customs) 
48. 

91. U.S.—U. S. V. Boston Paper 
Board Co., 23 C.C.P.A. (Customs) 
372. 

Invalid delegation of power 

(1) A certain letter written by the 
assistant secretary of the treasury, 
authorizing the collector to use his 
own judgment as to whether the ex¬ 
amination of less than one package 
in ten of importations consisting of 
commodities named in a certain list 
would be sufficient to protect the 
revenue, is an attempted delegation 
of power that cannot be upheld, nor 
can it be relied on to sustain the 
validity of the appraisements in 
question. This judgment or “opin¬ 
ion" is a power vested by statute in 
the secretary, and cannot be delegat¬ 
ed to the collector.—U. S. v. Gilson 
Bros., 20 C.C.P.A. (Customs) 117. 


(2) Whether or not a letter of the 
acting secretary of the treasury to 
the collector of customs authorizing 
the collector to “examine a less num¬ 
ber of packages than 10 percent 

but in no case 

[a] less [number] than 1 percent" 
of the invoice, is to be considered a 
special regulation, the court does not 
decide, because, if it be assumed 
that the letter is a special regula¬ 
tion, there was a failure of the col¬ 
lector to designate the number of 
packages required by such letter, 
two packages only being designat¬ 
ed, which is less than one per cent 
of the two hundred twenty-four 
packages involved.—U. S. v. Boston 
Paper Board Co., 23 C.C.P.A. (Cus¬ 
toms) 372. 

(3) Inasmuch as the designation 
of less than ten per cent of the 
packages involved was permitted 
solely under a purported special reg¬ 
ulation by the secretary of the treas¬ 
ury, under a discretion reposed in 
him alone by the tariff act, the col¬ 
lector was bound to a strict compli¬ 
ance with the terms of such pur¬ 
ported special regulation.—U. S. v. 
Boston Paper Board Co., supra. 

92. U.S.—C. J. Tower & Sons v. U. 

S., C.C.P.A., 71 F.2d 438—U. S. v. 

Gilson Bros., 20 C.C.P.A. (Customs) 

117—Penick & Ford v. U. S., 12 

Ct.Cust.App. 432—Stem v. U. S., 1 

CtCust-App. 36. 

It is the duty of customs officials 
to take and preserve proper sam¬ 
ples.—McKesson & Robbins v. U. S., 
11 Ct.Cust.App. 459. 

Appraisement invalid 

(1) In proceeding for assessment 
of dumping duties, that examiners 
went to railroad cars and inspected 
flour within cars was not compliance 
with law as to taking samples where 
one package out of ten was not des¬ 
ignated to be sent to appraiser’s 
store.—C. J. Tower & Sons v. U. S., 
C.C.P.A. 71 P.2d 438. 

(2) Appraisement of three hundred 
seven cases or cartons and four box¬ 
es containing importation of rub¬ 
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ber heels and Neolin soles was void,, 
where only eight packages were des¬ 
ignated by collector and examined 
by appraiser.—U. S. v. Jacob P. Stef¬ 
fan & Sons, IS C.C.P.A. (Customs) 
455. 

(3) There can be no valid ap¬ 
praisement of merchandise where 
there has not been examined at least 
one package of every ten packages 
of the merchandise in any importa¬ 
tion.—U. S. V. Davis, 20 C.C.P.A. 
(Customs) 305. 

(4) There was no valid appraise¬ 
ment of any of the merchandise in 
question, it not appearing that the 
two rolls of paper which were desig¬ 
nated for examination and appraisal 
were separately weighed or ap¬ 
praised, but that the weights and 
value of the merchandise were re¬ 
turned by the appraiser in the ag¬ 
gregate.—U. S. V. Gilson Bros., 20 
C.C.P.A. (Customs) 117. 

Appraisemeut valid 

The appraisement of an importa¬ 
tion of canned tuna fish is not in¬ 
valid where the appraising officer 
opened and examined six hundred 
fifty of the three thousand one hun¬ 
dred ninety-eight cases involved, al¬ 
though the collector had designated 
the entire importation for examina¬ 
tion, there being present at the time 
of the appraisement the elements 
that enable appraisement under the 
mandatory provisions of the statute.. 
—U, S. V. .Beermaker, 23 C.C.P.A. 
(Customs) 48. 

Pailure to comply wLth proper 
treasury regulations in making tests 
for duty purposes invalidates test¬ 
ing.—Penick & Ford V. U. S., 12 Ct. 
Cust.App. 432. 

9’3. U.S.—Carey & Skinner v. U. S., 

16 Ct.Cust.App. 382. 

Smoked meat 

Appraisement of fifty-one entries 
of smoked meat and release for ship¬ 
ment to purchasers is not invalidat¬ 
ed by failure to retain samples.— 
Carey & Skinner v. U. S., supra. 
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warehoused medicinal bitters of which three cases 
were sent to the public stores for examination by 
the prohibition administrator to determine whether 
the preparation was disguised alcoholic beverage is 
not invalid for failure to examine the merchandise 
in accordance with the statute.The importer is 
not as a matter of right entitled to have examined 
by the appraiser a greater number of packages in 
a shipment than the law requires, where it does 
not appear that the packages designated do not 
fairly represent all the goods and the authority 
on the part of the appraiser to order for examina¬ 
tion packages additional to those which the col¬ 
lector has designated is discretionary, and he is 
not bound to send for them merely because the im¬ 
porter so demands;^® but it is incumbent on him to 
examine all merchandise designated by the collec¬ 
tor.^^ It has been held, however, that the direc¬ 
tion by the collector that certain cases should be 
sent to the appraiser's store is not tantamount to a 
specific direction that they all be examined.^^ A 
test made by the importer, who sampled the mer¬ 
chandise substantially correctly, should be taken as 
the basis for liquidation, where the government sam¬ 
pled incorrectly.^^ 

(2) Character of Examination 

The appraising officers must make the examination 
of the goods in the manner directed by law, acting in 
Ijerson and on their own inspection, and the Inspection 
must be made personally by ail those certifying to the 
correctness of the appraisement. Samples of the goods 
may serve as a basis for appraisement when and only 
when they have been duly authenticated and selected in 
accordance with the statutory method. 

Appraisers are said to be quasi judges or legis¬ 
lative referees,^ whose powers and procedure are 
created, limited, and defined by statute and, there¬ 
fore, it is incumbent on them in making an apprais¬ 
al to observe the restrictions and directions con¬ 
tained in the law, and to make such examination, ei¬ 


ther in fact or in substance, as is therein directed, 
with sufficient thoroughness to insure the accuracy 
intended.^ Therefore they must act in person, and 
on their own inspection, in each case, which inspec¬ 
tion must be made personally by all of those certi¬ 
fying to the correctness of the appraisement and 
the fact that there may be an insufficient force in 
most customhouses for all appraisers to make per¬ 
sonal examinations is not an excuse for failure to 
proceed according to law.^ Hence an appraisal by 
appraisers who have not seen the goods, but who re¬ 
ly on the inspection and certificate of a deputy, is 
void.® However, this does not mean that all the 
appraisers must make an examination, but only that 
those who certified to it should actually have made 
it;*^ and it is not open to an importer to show that 
an appraiser adopted a mode of examination insuf¬ 
ficient to detect fraudulent packing or diversities 
in quality of different parts of the shipment pro¬ 
vided the examination was such as is usually given 
in buying and selling.® Neither is it necessary that 
he shall have examined every article in a package, it 
being sufficient if he examined a fair selection of 
specimens or samples.^ While some cases seem to 
regard the statute providing the mode of examina¬ 
tion as intended for the benefit of the government, 
and not as mandatory, and that therefore an ap¬ 
praisement will not be necessarily invalidated for 
want of a rigid compliance therewith,yet it has 
been pointed out that in those cases the question was 
one of advisory classification by the appraiser as to 
the rate of duty rather than of valuation of mer¬ 
chandise, and that the rule was not intended to ap¬ 
ply to appraisement of the value of imports. 
Where the importer is prejudiced, the stricter rule 
applies, and if the appraiser advances the value over 
that at which the merchandise was entered, such 
action is legal only in case he has before him cither 
the goods or sufficient samples thereof and, even 


94. U.S.—XJ. S. V. McKetrick. D.C. 
N.Y., 9 F.Supp. 495. 

95. U.S.—Renvy v. XJ. S., C.C.N.Y., 
121 F. 441. 

96. U.S—Renvy v. U. S., supra—XJ. 

S. V. Beermaker, 23 C.C.P.A. (Cus¬ 
toms) 48. 

97. XJ.S.—Ystalifera Iron, Co. v, 
Redfleld, C.C.N.y., 23 P. 650, 21 
Blatchf. 311, reversed on other 
grounds 3 S.Ct. 570, 110 U.S. 174, 
28 L.Ed. 109. 

9B. U.S.—Origet v. Hedden, N.Y., 
15 S.Ct. 92, 155 U.S. 228, 39 L.Ed. 
130. 

99. U.S.—Penick & Ford v. U. S., 12 
Ct.Cust.App. 432. 

1. U.S.—Hoyt V. U. S.. N.Y., 10 

How. 109, 646, 13 L.Ed. 348, 676. 


2. U.S.—Tilge V. U. S., 2 Ct.Cust. 
App. 149, 151. 

3. U.S.—Oelbermann v. Merritt, N. 
Y., 8 S.Ct. 151, 123 U.S. 356, 31 L. 
Ed. 164. 

17 C.J. p 620 note 75. 

4. U.S-—Greely v. Thompson, Mass., 
10 How. 225, 13 L.Ed. 397, 

If an appraiser makes a report 
without an examination of the goods, 
his appraisement will be void, be¬ 
cause an examination is a condition 
of the lawful exercise of his power 
and of a valid appraisement.—U. S. 
V. Thurber, D.C.N.Y., 28 F. 56. 

5. U.S.—Greely v. Thompson, Mass., 

1 10 How. 225, 13 L.Ed. 397. 
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6. U.S.—Barker v. Lawrence, C.C. 
N.Y., 2 P.Cas.No.991. 

7. U.S.—McCall V. Lawrence, C.C. 
JSr.y., 15 F.Cas.No.«,C72, 3 Blatchf. 
360. 

8. U.S.—Sampson v. Peaslee, Mass., 
20 How. 571, 15 L.Ed. 1022. 

9. U.S.—Greely v- Thompson, Mass., 
10 How- 225, 13 L.Ed. 397. 

10. U.S.—U. S. V. Ranlett, La., 19 
S.Ct. 114, 172 U.S. 133, 43 L.Ed. 
393. 

17 C.J. p 621 note 84. 

11. U.S.—Loeb V. U. S., 1 Ct.Cust. 
App. 385. 

12. U.S.~^U. S.’ V. Beer, N.Y., 160 
F. 566, SO C.C.A. 368. 

17 G.J. p 621 note 86. 
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though the appraiser may have before him and have 
examined at least one package in ten as prescribed 
by statute, the same rule applies to advances made 
in goods not represented by such packages.is While 
samples may serve as a basis for appraisement in¬ 
stead of the goods themselves, they must be duly 
authenticated;^^ and, where they have not been se¬ 
lected in accordance with the statutory methods, 
they may not be thus employed,especially where 
there was no proper waiver or stipulation, or other 
substitute process permitted by law.^^ 

§ 122. Dutiable Charges 

a. In general 

b. Coverings 

c. Costs, charges, and expenses 

a. In G-eneral 

In determining the dutiable value of merchandise the 
amount of various charges should be ascertained as well 
as the value of the goods, and it is the duty of the col¬ 
lector, not of the appraiser, to fix the amount of such 
charges. 

Inasmuch as the dutiable value of merchandise as 
defined by law includes not only its actual market 
value, or per se value, but in addition the amount 
of various charges incidental to the goods, it is nec¬ 
essary that the amount of these items should be as¬ 
certained as well as the value of the goods; and 
the statutes on the subject have been construed as 
prescribing that it is the duty of the collector and 
not of the appraiser to fix the amount of such 
items. 

b. Coverings 

Where the value of coverings and containers must be 
included as part of the dutiable value of their contents, 
a given covering or container may or may not be an ele¬ 
ment of actual market value or the wholesale price of its 
contents in the country of exportation, according to the 
customs of the particular trade or country. Such cover¬ 
ings and containers are not one of the dutiable charges 
incident to placing the goods in condition, packed for 
shipment. 


Under a statute providing that the value of cover¬ 
ings and containers shall be included as a part of 
the dutiable value of their contents,^^ it has been 
held that a given container or covering may or may 
not be an element of the actual market value or 
wholesale price of its contents in the country of 
exportation, according to the customs of the par¬ 
ticular trade or country.^^ Such containers or cov¬ 
erings are not one of the dutiable costs, charges, 
and expenses incident to placing the merchandise 
in condition packed ready for shipment.^^' Spools 
on which thread is wound are not coverings or con- 
tainers,2i nor are frames for paintings but small 
capsules containing gas, which are commonly re¬ 
turned to dealers and sent abroad again for the same 
use, are coverings. 

c. Costs, Charges, and Expenses 

The question whether charges incurred with reference 
to imported goods are liable to duty is to be determined 
by their character. 

The question whether charges incurred with ref¬ 
erence to imported merchandise are liable to duty 
is to be determined by their character.^^ If they 
are incurred in placing the merchandise in condi¬ 
tion packed ready for shipment, they are added to 
the foreign market value as found by the appraiser, 
as constituting a separate and distinct element of 
dutiable value if they constitute one of the ele¬ 
ments of market value, they will be included by the 
appraiser in his estimation of such value and, 
if not within either of these two classes, which are 
the sole constituents of dutiable value, they should 
be ignored.27 Expenses incurred by a buyer in the 
country of exportation in determining by inspection 
or otherwise the condition of the goods purchased 
by him are not costs, charges, or expenses incident 
to placing the goods in condition packed ready for 
shipment,but the contrary has been held as to the 
expense of. changing goods from one condition to 


13. U.S.—U. S. V. Beer, supra. 

14. U.S.—Tilge V. U. S., 2 CtCust. 
App. 149. 

17 C.J. p 621 note 88. 

15. U.S.—Tilg-e V. U. S., 1 CtCust. 
App. 462. 

16. U.S.—Harris v. U. S., 3 Ct.Cust 
App. 5. 

17 C.J. p 621 note 90. 

17. U.S.—U. S. V. Sping-arn, 5 Ct 
Cust.App. 2. 

Dutiable value see infra §§ 135-139. 

18. Coverings generally see supra 
§ 46. 

Decisions under former statutes 
U.S.—Cassela Color Co. v. U. S., 6 
Ct.Cust.App. 405. 

17 C.J. p 621 note 96 [a]. 


18. U.S.—^U. S. V. Downing, 7 Ct. 

CustApp. 479—U. S. V. Spingarn, 
5 Ct.Cust.App. 2. 

20. U.S.—U, S. V. Peabody, 3 Ct. 

CustApp. 130. 

Dutiable costs, charge, and expenses 
generally see infra § 122c. 

21. U.S.—U. S. V. Vandegrift, 4 Ct 
CustApp. 355. 

22. U.S.—Kronfeld v. U. S., 5 Ct. 

CustApp. 222. ' 

23. U.S.—^U. S. V. Downing, 7 Ct. 

CustApp. 479. 

24. U.S.—U. S. V. Rice, 5 Ct.Cust. 
App. 288. 


25. U.S.—U. S. V. Vandegrift, 4 CU 

Cust.App. 355. 

Spools on which is wound thread 
are a part of the costs, charges, and 
expenses of placing the thread in 
condition packed ready for ship¬ 
ment.—U. S. V. Vandegrift, supra. 

26- Act Oct 3, 1913, 38 U.S.St at 
L. p 185 c 16 § 3 pars K, D. 

Cost of containers is properly in¬ 
cluded by the appraiser in the final 
appraised value of the merchandise.- 
—Murray Co. v. U. S., 22 C.C.P.A.. 

’ (Customs) 242. 

27. U.S.—U. S. V. Nozaki, 5 CtCusU 

App. 286. 

i'2». U.S.—U. S. V. Van Ingen, 5 Ct-^ 

1 CustApp. 432. 
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another in a foreig-n country.29 Under earlier leg¬ 
islation there were many varieties of charges that 
were included in dutiable value, as transportation,^® 
commissions,^^ shipment, brokerage, and all other 
actual or usual charges except insurance, incidental 
to preparing the goods for transportation and 
it was held that these costs and charges could in¬ 
clude only those actually paid, and that customs offi¬ 
cers had no power to fix an arbitrary amount 
but in 1883 these provisions were repealed, and such 
charges were not included in dutiable value,until 
the original enactment of the present law was made 
in 1890, Act June 10, 1890, 26 U.S.St. at L. p 139 
c 407 § 19, which, like the act of 1913, did not in¬ 
clude in dutiable value such a great variety of 
charges as some of the earlier acts, but was limited 
to coverings and the costs, charges, and expenses in¬ 
cident to placing the merchandise in condition 
packed ready for shipment to the United States. 

§ 123. Conclusiveness and Effect 

In the absence of reappraisement proceedings the de¬ 
cision of the local appraising officer is conclusive against 
all parties; and, If a reappraisement is invalid, the orig¬ 
inal appraisement will stand. The appraiser himself 
may not make another appraisement after his return as 
to value has been lodged with the collector, nor has an 
appraiser power to modify his return after it is filed 
■with the collector, except for manifest clerical error. 
When the appraising officers have acted within their 


statutory powers, the correctness and validity of their 
appraisement cannot be reviewed in the absence of fraud. 
The decision on appraisement is not, strictly speaking, a 
judgment. 

In tariff legislation congress has generally adopt¬ 
ed means and methods for the speedy and equitable 
adjustment of questions as to the market value of 
imported articles, without allowing an appeal to the 
courts .to review the decision reached.Therefore, 
while the statute permits an appeal to reappraise¬ 
ment, and to a re-reappraisement, see infra § 178, 
it is prescribed that, in the absence of such reap¬ 
praisement proceedings, the decision of the local ap¬ 
praising officer shall be final and conclusive against 
all parties.^® Also, if a reappraisement is invalid, 
the original appraisement will stand for purposes of 
assessing duty,^'^ especially where the same value 
was found both on original appraisement and on re- 
appraisement.^^ 

The appraiser himself may not make another ap¬ 
praisement of the same merchandise, after his re¬ 
turn as to value has been lodged with the collec¬ 
tor,^® even for the correction of a clerical error, 
where the effect of such correction would be to 
change the appraisement;^® nor has an appraiser 
power to modify his return as to value after it is 
filed with the collector, except for manifest clerical 
error but, in the absence of proof to the con- 


29. U.S.—Bullock V. Magone, C.C.N. 
T., 39 F. 191. 

Question, of fact 

Whether or not a certain expendi¬ 
ture on goods is necessary to render 
them merchantable, or is made only 
for convenience in transportation, is 
a question of fact.—Stephenson v. 
Cooper, C.C.Pa., 44 F. 53. 

30. U.S.—Robertson v. Downing, N. 
Y., 8 S.Ct. 1328, 127 U.S. 607, 32 
L.Ed. 269. 

17 C.J. p 622 note 9. 

31. U.S.—Riess V. Redfleld, C.C.N. 
Y., 20 F.Cas.No.11,821. 

17 C.J. p 622 note 10. 

Commissions as part of market 
value see supra § 115. 

32. U.S.—Harding v. Whitney, C.O. 
Mass., 11 F.Cas.No.6,052. 

17 C.J. p 622 note 11. 

33. U.S.—-Riess v. Redfleld, C.C.N. 
Y., 20 F.Cas.No. 11,821. * 

17 C.J. p 622 note 12. 

34. U.S.—Badger v. Cusimano, La., 
9 S.Ct. 431, 130 U.S. 39. 32 L.Ed. 
851. 

17 C.J. p 622 note 13. 

35. U.S.—Passavant v. U. S., N,Y., 
13 S.Ct. 572, 148 U.S. 214, 37 L.Ed. 
426. 

36. U.S.—Gulbenkian v. U. S., N.Y., 
186 F. 133, 108 C.C.A. 245—John¬ 
son Co. V. U. S., 13 CtCustApp. 


373, rehearing denied 13 Cb.Cust. 

App. 626—Smith & Co. v. U. S., 11 

Ct.Cust.App. 224. 

Where collector fails to appeal to 
reappraisement, the government is 
bound by the appraised value found 
by the appraiser.—U. S. v. Gruen 
Watch Co., 23 C.C.P.A. (Custom.'^) 
183.—U, S. v. Stegemann, 12 Ct.Cust. 
App. 198. 

Where importer fails to appeal to 
reappraisement, the collector proper¬ 
ly determined the rate of duty to 
be applied on the basis of the “final 
appraised value’' returned by the ap¬ 
praiser.—Murray Co. v. Q. S., 22 C. 
C.P.A. (Customs) 242. 

Appraiser’s determination of unit 
market value is final, an absence of 
appeal to reappraisement.—U. S. v. 
Stegemann, 12 Ct.Cust.App. 198. 

This provision does not exclude a 
reappraisement previously provided 
for in the same section.—U. S. v. 
Calhoun, D.C.N.Y., 184 F. 499. 

An appraisement of specific duty 
merchandise for statistical purposes 
carries with it no conclusiveness as 
to the character of .the merchandise. 
—Bailey v. Goodrich, C.C.Mass,, 2 
P.Cas.No.735, 2 Cliff. 597. 

When reappraisement unnecessary to 
relief 

If the importer is told by the cus¬ 
toms officials that he must enter 
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his goods at the value expressed in 
the invoice, and in no other way, a 
request for a reappraisement would 
be unnecessary as a prerequisite to 
the right to recover for the exces.s 
paid.—Robertson v- Bradbury, N.Y., 
10 S.Ct. 158, 132 U.S. 491, 33 L.Ed. 
405. 

37. U.S.—C. J. Tower & Sons v. U. 

S., C.C.P.A., 71 F.2d 4.38. 

17 C.J. p 622 notes 19, 20. 

3a U.S.—U. S. V. Murphy, C.C.N.Y., 
136 P. 811. 

39. U.S.—U. S V. Dorn & Co., 13 
Ct.Cust.App. 130—Igstaedter & Co. 
V. U. S., 11 CtCustApp. 477—U. S. 
V. Bennett, 2 Ct.Cust.App. 249. 
Appraiser’s later return to comp¬ 
troller of customs and answer to 
prote.st cannot be regarded as ap¬ 
praisement and cannot modify ap¬ 
praisement—U. S. V. Dorn & Co., 13 
Ct.Cust.App. 130. 

40. U.S.—U. S. V. Morewood, C.C.N. 
Y., 94 P. 630. 

41. U.S.—Ringk & Co. v. U. S., 12 
Ct.Cust.App. 40. 

Appraisement approving entered 
value stated in yen cannot be amend¬ 
ed by appraiser for manifest cleri¬ 
cal error, although invoice stated 
value in Peiyang dollars, since it 
cannot be determined which is cor¬ 
rect—Ringk & Co. V. U. S-, supra. 
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trary, regularity of action on his part will be 
presumed, see supra § 109 b (2). Under the stat¬ 
ute It is held that, if appraising officers have acted 
within the powers conferred by statute, the exer¬ 
cise of their discretion on the subject matter of 
their jurisdiction, and the justice, correctness, and 
validity of their appraisement may not, in the ab¬ 
sence of fraud, be reviewed and in application 
of the same principle to analogous cases it has been 
many times held that the appraising officer’s action 
shall be considered final, where there has been no 
misconduct from which bad faith could be in¬ 
ferred, 43 and where appraising officers have been se¬ 


lected in conformity with the statute,44 and did not 
proceed on principles contrary to law, nor tran¬ 
scend the powers conferred on them by the stat- 
ute.45 Since the collector has no authority to ap¬ 
praise imported merchandise, as stated supra § 110, 
any appraisement by the collector is not attended by 
the legal presumption of the correctness of official 
action.46 The decision on appraisement by the local 
appraiser is not, strictly speaking, a judgment, but 
rather a determination, although, in view of the 
statutory provisions for appeals to reappraisement, 
it bears a close analogy to judgments of inferior 

courts.47 


C. QUANTITY AND MEASUREMENT 


§ 124, In General 

a. Ascertainment in general 

b. Rules for ascertainment 

c. Presumption as to correctness of as¬ 

certainment 

a. Ascertainment in G-eneral 

The assessing officer must ascertain and report to the 
collector the quantity or measurement of the merchan¬ 
dise, in order to secure a correct assessment. Quantities 
stated in the invoice ordinarily are not conclusive. 

In order that duties on imported articles may be 
correctly assessed it is necessary that the collector 
of customs shall be advised as to the quantity, and 


frequently as to the dimensions or other points of 
measurement. Ascertainment of the required facts 
is in some instances made by the appraising officer 
and his assistants,4 8 ffi others by weighers and 
gaugers.49 The appraising officer makes a report 
as to the quantity of merchandise,^9 such report 
relating to the time when and the place where the 
merchandise became dutiable.^4 jt has been held 
that, although duties accrue at the exact moment 
the imported merchandise crosses the line within the 
customs district, nevertheless the amount and con¬ 
dition of the merchandise at that time must be as¬ 
certained by subsequent weighing, gauging, etc. 
but it has also been held that the duty on cattle im- 


42. U,S.—Muser v. Magone, N.Y., 

15 S.Ct. 77, 155 U.S. 240, 39 L.Ed. 
135. 

17 C.J. p 623 note 26. 

. 43. XJ.S.-—Passavant v. U. S., N.Y., 

13 S.Ct. 572, 148 U.S. 214, 37 L.Ed. 
426. 

44. U.S.—Auffmordt v. Hedden, N. 
Y., 11 S.Ct. 103, 137 U.S. 310, 34 
L.Ed. 674. 

45. U.S.—U. S. V. Loeb, N.Y., 107 
E. 692, 46 C.C.A. 562. 

17 C.J. p 623 note 28. 

Buie permitting protest on ground 
appraisers have proceeded on wrong 
principle or have transcended statu¬ 
tory powers is inapplicable, where 
only thing involved is correctness 
of decision finding dutiable value 
based on facts in matters of reap- 
praisement.—P. B. Vandegrift & Co. 
V. U. S., 18 C.C.P.A.(Customs) 334, 
certiorari denied 52 S.Ct. 11, 284 U.S. 
623, 76 L.Ed. 531. 

46. U.S.—U. S. V. Stegemann, 12 Ct. 
Cust.App. 198. 

47. U.S.—U. S. V. P. B. Vandegrift 
& Co., 16 Ct.Cust.App. 398—Carey 
& Skinner v. U. S., 16 Ct.Cust.App. 
382. 
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48. U.S.—McKesson & Robbins v. U. 

S., 11 Ct.Cust.App. 481. 

Ascertainment by examiners 

It is properly within the duty of 
an examiner, in assisting in the ap¬ 
praisal of the goods, to ascertain 
and report the weight of fabrics du¬ 
tiable by weight.—U. S. v. Rosen¬ 
thal, C.C.N.Y., 126 F. 766, affirmed 
145 F. 1, 76 C.CA. 31, certiorari de¬ 
nied 26 S.Ct. 756, 200 U.S. 618, 50 
L.Ed. 623. 

49. U.S.—Vitelli v. U. S., 7 Ct.Cust. 

App, 243. 

Functions of weigher 

It would seem that the function 
of a customs weigher is in its gen¬ 
eral nature to ascertain the weight 
of the gross article to enable the 
duty to be computed directly there¬ 
from. The mere fact that weighing 
enters into the examination of goods 
and that the duty is computed ulti¬ 
mately on the weight does not re¬ 
quire that the articles should be 
sent to the weigher, provided other 
investigation be required beyond the 
skill or knowledge of the weigher.— 
U. S. V. Rosenthal, C.C.N.Y., 126 F. 
766, affirmed 145 F. 1, 76 C.C.A. 31, 
certiorari denied 26 S.Ct. 755, 200 ‘U. 
S. 618, 50 L.Ed. 910. 
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Jurisdiction of weigher 

The customs regulations seem to 
place it within the power of the 
collector to require a weigher's le- 
turn whenever weight enters into 
the calculation of the rate of duty. 
—U. S. V. 'Bush, 4 Ct.Cust.App. 519, 

5 Ct.Cust.App. 127. 

Fraudulent weights 

Where, on reliquidation, issue of 
fraudulent entries was involved, and 
it appears that the weights returned 
by the United States weighers in a 
series of entries were fraudulent, 
the collector may ascertain the true 
weights by taking unofficial evi¬ 
dence.—Zucca V. U. S., 10 Ct.Cust. 
App. 133. 

50. U.S.—McKesson & Robbins v. 
U. S., 11 Ct.Cust.App. 481. 
Appraiser’s report that there was 

a shortage is not overcome by report 
of the collector’s law division— 
“Case recoopered; contents, 3 boxes 
intact”—with no statement as to 
the contents of the “3 boxes intact” 
or the number of boxes contained in 
the original.—Hamrah Bros. v. U. 
S., 11 Ct.Cust.App 147. 

51. U.S.—McKesson & Robbins v. 
U. S., 11 Ct.Cust.App. 481. 

521. U.S.—Meadows, Wye & Co. v. 
U. S., 12 Ct.Cust.App. 396. 
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ported from Canada should be ascertained accord¬ 
ing to the weight of the cattle at the time they 
crossed the customs line, where facilities for weigh¬ 
ing such importations were provided at the ports of 
entry.53 Quantities stated in the invoice are not 
conclusive but, where the importer establishes 
that the weights accepted by the government and 
on which the collector determined the dutiable val¬ 
ue were incorrect; and there are no other weights 
on which the duties may be determined, the invoice 
weights, appearing to be substantially correct, must 
be accepted as the basis of ascertaining the proper 
duties.®^ Where merchandise was weighed in ac¬ 
cordance with customs regulations, the fact that it 
had been entered at its gross weight did not estop 
the importers from showing its net weight, since 
the government did not act on any information 
furnished it by the importers, but on information 
which it acquired itself, and which was conclusive 
as against the importers.^® Under some circum¬ 
stances a regauge of distilled spirits is necessary.^'^ 


b. Buies for Ascertainment 

(1) In general 

(2) Particular kinds of measurement 
(1) In General 

The rules for ascertaining quantity or measurement 
are in general governed by statute, and differ according 
to the character of the merchandise. 

The tests made for the purpose of ascertaining 
dutiable quantity or such other measurements as 
may be necessary for duty purposes should be suf¬ 
ficient to produce a practicable average for the en¬ 
tire shipment,so that an equitable result may be 
had.^^ As to nonliquids dutiable by gauge, jt is 
held that they should be gauged by dry measure. 
The statutes prescribe, as to goods entered for ware¬ 
house without payment of duty, that duty shall be 
levied on the weight at the time of entry rather than 
of withdrawal,regardless of the circumstance 
that they are liable to duty at the rate in force at 
the latter date.®2 As to wines, spirits, and like 


63. U.S.—U. S. V. International i 

Clearance Co., 12 Ct.Cust.App. 430. | 

54. U.S.—-Downing & Co. v. U. S., 11 ! 

Ct.Cust.App. 310. ‘ 

17 C.J. p 626 note 95. 

Tile tme weight of iii^orted goods 

(1) The true weight of imported 

goods must be taken as basis for j 
determining duties, irrespective of! 
that stated in invoice.—Gertzen & 
Co. V. U. S., 12 Ct.Cust.App. 499—j 
Downing & Co. v. V. S., 11 Ct.Cust. i 
App. 310. j 

(2) Bales of cotton yarn were pur- j 
chased abroad by importers and mer¬ 
cerized abroad at their order. They 
were invoiced at the weights before 
being mercerized and entered at the 
invoice weights. Duty was levied 
ad valorem on the basis of the 
weights stated in the entry. Im¬ 
porters showed the true weights and 
that mercerization caused yarn to 
lose weight. Duty should have been 
levied on the basis of the true 
weights and not those stated in the 
entry.—Downing & Co, v. U. S., su- 
pra. 

Where appraiser reported nine 
thousand narcissus bulbs, collector’s 
assessments on forty-six thousand 
eight hundred was error, although 
that number was entered.—Brown & 
Go. V- IJ. S., 12 Ct.Cu!St.App. 26. 

55. U.S.—XJ. S. V, International 

Clearance Co., 12 Ct.Cust.App. 430. 

56. U.S.—U. S. V. Suzarte & Whit¬ 
ney, 8 Ct.Cust.App. 99. 

57. Duty to secure regauge 

(1) War Revenue Act par 600, ap¬ 
proved Febr. 24, 1919, levied an ad¬ 
ditional tax on distilled spirits then 
in bond and withdrawn for nonbev¬ 
erage punposes. No duty was im¬ 


posed on the owner of such distilled 
spirits imported and warehoused pri¬ 
or to the passage of the act to re- 
guest a regauge of the spirits. The 
withdrawal tax was based by the law 
on the amount in bond at the time of 
the law’s enactment, and not on the 
amount imported and warehoused. 
It became the collector's duty to se¬ 
cure a regauge, since he could not 
reliquidate without one.—Bacardi 
Corporation v*. XJ. S., 11 Ct.Cust.App. 
252. 

(2) A quantity of rum was im¬ 
ported and entered for warehouse on 
April 23, 1917, It was gauged on 
May 29, 1917, the gauger’s return 
showing that the packages were then 
in a bad condition. A regauge made 
after passage of the War Revenue 
Act of Febr. 24, 1919 showed sub¬ 
stantial loss. On the passage of 
this act levying an additional duty 
based on the amount of such spirits 
in bond at the time the act became 
law, it became the collector’s duty 
to ascertain such amount, and the 
government should not be permitted 
to take advantage of its own neg¬ 
lect to do so by levying such addi¬ 
tional duty based on the amount 
shown by the original gauge,—Bac¬ 
ardi Corporation v. U. S., supra. 

58. tr.S.—Shallus V. U. S., 1 Ct. 

Cust.App. 316. 

17 C.J, p 626 note 96, p 628 note 28 

[a]. 

Measurement by rule or eye 

Measurement of distance between 
blocked-off ends of “pulls" from ina- 
ported cotton by rule, instead of us¬ 
ing commercial method of compari¬ 
son with pull from official standard 
or estimation by eye, to ascertain 
length of staple for purpose of de¬ 
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termining whether cotton was sub¬ 
ject to duty, was held proper.—XJ. 
S. V. General Rubber Co., C.C.P.A., 
73 F.2d 225, certiorari denied Gen¬ 
eral Rubber Co. v. U. S., 55 S.Ct. 
637, 294 U.S. 727, 79 L.Ed. 1258. 

Buie of measurement of lumber 
according to custom of trade.—U. S. 
V. Thompson, 2 Ct.Cust.App. 76. 

59. U.S.—U. S. V. Neustadtl, 5 Ct. 
Cust.App. 283. 

60. U.S.—U. S. V. Boak Fish Co., C. 
C.Minn., 146 F. 104. 

As to foxberries in barrels, with 
water added to act as a cushion, so 
as to prevent crushing, in as.se.ssing 
the duty "per quart," the dutiable 
quantity should be ascertained by 
the use of the dry quart and not 
the liquid quart.—XJ. S. v. Boak Pish 
Co., supra. 

61. U.S.—U. S. V. Falk, N.Y., 27 S. 
Ct. 191, 204 U.S. 143, 51 D.Ed, 411. 
“Based ujKrn the weight” does not 

refer to merchandise dutiable by the 
gallon, even though the number of 
gallons may by law be determined 
according to the weight of the mer¬ 
chandise.—Louisville Public Ware¬ 
house Co. v. Collector of Customs, 
Ky., 49 F. 561, 1 C.C.A. 371. 

®a. U.S.—U. S. V. Falk, N.Y., 27 S. 

Ct. 191, 204 U.S. 143, 51 L.Ed. 411. 

Iidakage and evaporation In ware¬ 
house 

Allowances for such losses rest on 
the express provisions of the stat¬ 
ute, however strong the equity may 
be.—^Louisville Public Warehouse Co. 
V. Collector of Customs, Ky., 4*9 P. 
5W, 1 C.C.A. 371, 
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commodities in bottles or jugs, the law requires that 
they shall be packed in packages of not less than 
one dozen bottles or jugs, or that duty shall be paid 
as if such package contained at least one dozen bot¬ 
tles or jugs and that in ascertaining the dutiable 
quantity of ale the number of gallons actually im¬ 
ported should be taken.Very slight variations 
from a statutory dividing line are not to be disre¬ 
garded in -favor of the importer,^^ although, on the 
other hand, it has been held that an accidental ex¬ 
cess under some circumstance should be disregard¬ 
ed.In determining the dutiable weight of green 
peas imported in the pod, the weight of the pods 
is properly included.67 Qn the other hand, where 
pineapples, cut into slices and chunks, to be manu¬ 
factured into glace fruit, were packed with water, 
which had no commercial value, and was used only 
to preserve the shape of the pieces of fruit, the 
duty should be taken on the net weight of the pine- 
apple only.®^ Likewise, where olives in brine are 
imported in barrels, the olives alone should be as¬ 
sessed, and not the brine.^^ So, under a statute im¬ 
posing a duty on anthraquinone sulphoacid, known 
commercially as silver salt, mixed mechanically with 
water which must be removed before the salt can 
be used for its intended purpose, such article should 
be assessed according to the weight of the salt, 
and not that of the water also.*^*^ The dutiable 


weight or quantity of imported merchandise must 
be ascertained in the method prescribed by the cus¬ 
toms laws and regulations,71 and it is not permissi¬ 
ble for the importer to substitute his own method 
of arriving at the dutiable quantity in lieu of the 
method prescribed by law.72 

Commingled goods. Under a statute providing 
that, when goods are so mixed that the customs of¬ 
ficers cannot readily determine the amount of each 
kind, the importer shall separate them vrithin ten 
days or pay duty on all at the highest rate applica¬ 
ble to any, where simple and well accredited tests 
determined the amounts of wheat and screenings in 
a mixed lot, such tests should have been accepted, 
and the onus of separation did not rest on the im- 
porter.'^S 

(2) Particular Kinds of Measurement 

Where the tariff acts Impose duties according to 
specified units of measure, without defining such units, 
or prescribe special methods of ascertaining quantity or 
class as may be suited to the nature of the particular 
merchandise involved, the courts have In a number of 
cases construed such provisions and defined the meaning 
of “gallon," “bushel," “barrel," etc. 

Tariff acts frequently impose duties according to 
specified units of measure, without defining such 
units; or they prescribe special conditions or meth¬ 
ods for ascertainment of quantity or class, as may 


63. U.S.—U. S. V. Vig-nier, 3 Ct. 
Cust.App. 120. 

Time 

This provision refers to the meth¬ 
od of packing at the time of exporta¬ 
tion.—U. S. V. Vignier, supra. 

64. U.S.—U. S. V. Cummings, 3 Ct. 
Cust.App. 291. 

©5v, U.S.—U. S. V. Sprague, 4 Ct. 
Cust.App. 358—Vandegrift v. U. 
S., 3 Ct.Cust.App. 176. 

66. U.S.—U. S. V. Mayer, N.Y., 175 
F. 963, 99 C.C.A. 636. 

Where gloves were dutiable ac¬ 
cording to “extreme length when 
stretched to their fullest extent,” it 
was held that, where a slight ex¬ 
cess over the statutory limit was ac¬ 
cidental and did not aifect the value, 
such excess was negligible and 
should be disregarded.—U. S. v. 
Mayer, supra. 

67. U.S.—^American Fruit Growers 
v. U. S., 24 C.C.P.A. (Customs) 177. 
“Ci-reen peas” includes both shelled 

green peas and peas in the pod.— 
American Fruit Growers v. U. S., 
supra. 

68. U.S.—Peabody & Co. v. U. S., 13 
Ct.Cust.App. 80. 

69- U.S.—Lippincott Co. v. U. S., 11 
Ct.Cust.App. 29. 

7a U.S.—Newport Co. v. U. S., 12 
<3t.Cust.App. 115. 


71. U.S.—U. S. V. McGraw Wool Co., 

19 C.C.P.A. (Customs) 205, certio¬ 
rari denied P. McGraw Wool Co. 
V. U. S., 52 S.Ct. 410, 285 U.S. 553. 
J6 L.Ed. 943. 

Wool on the skin 

The dutiable weight of certain 
wool on the skin, classified for duty 
under Tariff Act of 1922 § 1 Sched¬ 
ule 11 par 1102, 19 U.S.C.A. § 121, 
was properly computed by the col¬ 
lector on the pulled basis, as pro¬ 
vided by regulation T. D. 44489, 59 
Treas.Dec. 37, adopted and promul¬ 
gated Dec. 8, 1930, duly issued by 
the secretary of the treasury pur¬ 
suant to par 1104 of such act, rath¬ 
er than on its sheared content, as 
fixed by treasury regulation T.D. 
22702, 4. Treas.Dec. 8, of Jan. 3, 1901, 
which was promulgated under the 
authority given by Tariff Act of 
1897, § 1 Schedule K par 360.—U. S. 
V. McGraw Wool Co., supra. 

XiTimber 

(1) For the purposes of Revenue 
Act of 1932 § 601(c) (6), 26 U.S.C.A. 
§ 1420 et seq note, the measurement 
of certain spruce lumber, part of 
which was dressed or planed on one 
side only, part of which was dressed 
or planed on one side and on one 
edge, should be according to the ac- 
tueil board measure content thereof. 
—^U. S. V. F. W. Myers & Co., 24 C. 
C.P. A. (Customs) 156. 
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(2) The provision in Revenue Act 
of 1932 § 601(b), 26 U.S.C.A. § 1420 
et seq note, that "the tax imposed 
urider subsection (a) shall be levied, 
assessed, collected and paid in the 
same manner as a duty imposed by 
the Tariff Act of 1930" should be 
held to apply to the administrative 
procedure employed in assessing and 
collecting the tax, and not to the 
rate or amount of duty which is im¬ 
posed; that such provision does not 
make applicable to the lumber here 
involved the provision in Tariff Act 
of 1930, par 401 § 1, 19 U.S.C.A. § 
1601 par 401 and note, that there 
shall he no deduction in measure¬ 
ment “on account of planing, tongu- 
ing, and grooving;" and that the 
language “in estimating board meas¬ 
ure for the purposes of this para¬ 
graph," in par 401, confines the op¬ 
eration of the deduction provision 
therein to such paragraph, without 
extending it to every provision in 
that act or to any subsequent act 
enacted by the congress.—U. S. v. 
F. W. Myers & Co., supra. 

7a U.S.—McLaughlin & Freeman v. 
U. S., 21 C.C.P.A. (Customs) 446, 
certiorari denied 55 SiCt. 69, 293 U. 
S. 557, 79 L.Ed. 659. 

73- U.S.—^U. S. V. Washburn-Crosby 
Co., 14 Ct.Cust.App. 243. 
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be suited to the nature of the particular commodity- 
involved. In settling controversies that have arisen 
from such provisions the courts have had occasion 
to consider the meaning of such expressions as gal¬ 
lon proof gallon bushel barrel con¬ 
taining less than five gallons per square foot 
one hundred leaves inch in dimensions “cut¬ 
ting size’^ as to post cards ‘^extreme length when 
stretched/' as to gloves containing eighteen per- 
centum or less;^^ “more than fourteen per cent" 
as to alcohol “dry weight" as to pulp;^^ “thick¬ 
ness" as to lithographic prints and per pound.®^ 

c. Presumption as to Correctness of Ascertain¬ 
ment 

The method employed in ascertaining weight or 


quantity is presumed to be correct, and the burden is 
on the importer to show the contrary. Where the weigh¬ 
er was guilty of fraud, his return may be set aside and 
the true weights ascertained from the accounts of 
merchants to whom the goods were sold. 

In the absence of material evidence to the con¬ 
trary, the method employed by customs officials to 
determine weight will be presumed to be correct, 
and to have conformed to the customs law and reg¬ 
ulations.^^ Therefore, as long as weighers and 
gaugers are strictly within their statutory authority 
and proceed on no wrong principle, their returns 
are conclusive and may not be impeached.The 
burden is on the importer of showing what the re¬ 
turn should have been. ^2 Where the weigher was 
guilty of fraud, his return may be set aside by the 
collector of customs and the true weights ascer- 


74. XJ.S.—Ceballos v. U. S., C.C.N.Y., 
139 F. 705, affirmed 146 P. 380, 76 
C.C.A. 652. 

''GalloiL” is wine gallon of two 
hundred and thirty-one cubic inch¬ 
es, for customs purposes.—Ceballos 
V. XT. S., supra—Guthrie & Co. v. XJ. 
S., 14 Ct.Cust.App. 78—16 Op.Atty.- 
Gen. 359—17 C.J, p 688 note 6. 

Olives in casks, dutiable at vari¬ 
ous rates "per gallon,” according to 
condition, should be assessed on the 
basis of the wine or liquid gallon 
and not the dry gallon, regardless 
of whether the olives are imported 
dried or in brine.—Ceballos v. XJ. S., 
N.Y., 146 P. 3S0, 76 C.C.A. 652. 

75. XJ.S.—Louisville Public Ware¬ 
house Co. V. Collector of Customs, 
Ky., 49 P. 561, 1 C.C.A. 371. 

76. U.S.—XJ. S. V. Weber, 3 Ct.Cust, 
App. 19. 

A “bushel” of onions held to be 
equivalent to fifty-seven pounds.— 
Hills V. XJ. S., C.C.N.Y., 143 F. 695, 
affirmed 151 P. 476, 81 C.C.A. 14. 

When not particularly, specified by 
statute, the term “bushel,” as used 
in our tariff laws with reference to 
apples and the like, refers to the 
bushel of English law and custom 
in 1776, namely, a heaped, and not 
a struck, Winchester bushel, of 2,- 
747.715 cubic inches.—^XJ, S. v. Weber, 
3 Ct.Cust.App. 19. 

77. U.S.—Lincoln v. XJ. S., C.C.Mass., 
178 P. 599. 

A barrel of salted fish consists of 
two hundred pounds of marketable 
fish, with twenty-eight pounds ex¬ 
tra allowed for salt, scale and dirt. 
—Lincoln v. XJ. S., supra. 

78. U.S.—XJ. S. V. Sprague, 4 Ct. 
Cust.App. 358. 

Olive oil in five gallon tins is du¬ 
tiable according to the actual con¬ 
tents rather than according to ca¬ 
pacity of tins,—^XJ. S. V. Sprague, 
supra—^XJ. S. v. Palma, 4 Ct.Cust. 
App. 140. 


79. U.S.—Fritz v. U. S., C.C.N.Y., 
135 P. 916. 

Selvage should be included in the 
measurement of rugs dutiable “per 
square foot.”—Fritz v. XJ. S., supra. 

80. U S.—Uhlfelder v. U, S., 5 Ct. 
Cust.App. 33. 

In applying a provision for “one 
hundred leaves” of metal leaf, each 
leaf should be counted as one, ir¬ 
respective of the fact that, as im¬ 
ported, they are composed of dou¬ 
ble sheets.—^XJhlfelder v. U. S., su¬ 
pra. 

81. U.S.—Lorsch v. XJ. S., N.Y., 146 
P. 379, 75 C.C.A. 651. 

Provision for imitation precious 

stones exceeding an inch “in di¬ 
mensions” means stones exceeding an 
inch in more than one dimension.— 
Lorsch V. XJ. S., supra. 

82. XJ.S.—^Downing v. XJ. S., C.C.N. 
Y., 172 P. 447. 

Method of ascertainment 

The “cutting size” of post cards 
imported in a folded, undetached 
condition should he ascertained by 
measuring each card by itself rath¬ 
er than by taking the whole series 
as a unit of measurement.—Downing 
V. XJ. S., supra. • 

83. XJ.S.—U. S. V. Mayer, H.Y., 175 
F. 963, 99 C.C.A. 636. 

84. XJ.S.—Park v. XJ. S., C.C.N.Y., 
84 P. 159. 

Pruit juice containing no alcohol 

contained /dess” than eighteen per 
cent of alcohol.—Park v. XJ. S., supra. 

85. U.S.—Vandegrift v. U. S., 3 Ct. 
Cust.App. 176. 

Wine found to contain alcohol 
perceptibly in excess of fourteen per 
cent (fourteen and eighteen hun¬ 
dredths) should be classified as “con¬ 
taining more than fourteen per cent¬ 
um” of alcohol.—^Vandegrift v. XJ. S., 
supra. 

86. U.S,—XJ. S. V. Perkins, N.Y., 66 
F. 50, 13 C.C.A. 324. 
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Provision for duty on “dry weight” 

of pulp does not moan absolute 
dry weight immediately after desic¬ 
cation in a kiln.—U. S. v. Perkins, 
supra. 

87. U.S.—Puld V. U. S., C.C.N.Y., 138 
F. 973. 

In determining “thickness” of lith¬ 
ograph prints of uneven character 
they should be classified according to 
the thickness of the substantial por¬ 
tions.—Fuld V. U. S., supra. 

88. U.S.—Downing v. U. S., N.Y., 109 
P. 885, 48 C.C.A. 703. 

Duty ou dyed and glazed cotton 
yarn, varying according to “number 
per pound,” “one-fifth of a cent per 
number per pound on all numbers 
between 15 and 30,” should be as¬ 
sessed a'ccording to the actual 
weight, although, when dyed or 
glazed, the weight was increased but 
the number was ascertained accord¬ 
ing to Its original condition.-—Down¬ 
ing v. U. S., supra, 

88. U.S.—U. S. V. Gage, 1 Ct.Cust. 

App. 439. 

90. U.S.—McLaughlin & Freeman v. 
U. S., 21 C.C.i».A.(Customs) 446, 
certiorari denied 55 S.Ct. 69, 293 
U.S. 557, 79 L.Ed. 659. 

91. U.S.—Matter of Yarnell, Treas. 
Dec. 16,637. 

Unfairness or Injustice 

The method employed by officers 
of the customs in ascertaining the 
dutiable quantity of imported mer¬ 
chandise should not be disturbed, ex¬ 
cept on a clear showing of unfair¬ 
ness or of injustice.—U. S. v. Zucca, 
C.C.N.Y., 154 P. 172. 

Erroneous method 

A finding as to weight made by a 
customs examiner may he rebutted 
by evidence of error in his mode of 
ascertainment,—Sears v. U. S., 3 Ct. 
Cu»st.App. 447. 

92. U.S.—Giglio V. U. S., C,C.N.Y., 
91 F. 758. 
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tained from the accounts of merchants to whom the 
goods were sold.^^ 

§ 125. Tare and Draft 

a. In general 

b. Impurities and other extraneous mat¬ 

ter 

a. In General 

Allowance may be made to the importer for “tare;” 
and in determining tare, weights taken on government 
scales are to be followed in preference to weights taken 
on unotficial scales not shown to be correct. 

The same section of the law that relates to the 
allowance of tare on imported articles expressly 
prohibits allowance for draft.^^ In determining 
tare, weights taken on government scales, which 
are presumably tested periodically in accordance 
with customs regulations, are to be followed in pref¬ 
erence to weights taken on unofficial scales not 
shown to be correct.^ ^ The proportion of a ship- 
ment that should be tested to determine a practical 
average allowance for the entire lot depends on 
the character of the property imported as to uni¬ 
formity and otherwise.^^ Where a customs weigh¬ 
er has ascertained actual tare as prescribed by stat¬ 
ute, he may not, for reasons of his own, substitute 
a mere guess or estimate in lieu thereof.^ 

b. Impurities and Other Extraneous Matter 

Impurities not ordinarily found in an article do not 
constitute tare. But a trade custom to allow a certain 


amount for salt, scale, and dirt found In bulk importa¬ 
tions of salted fish should be recognized m assessing 
duties. 

Impurities ordinarily found in an article do not 
constitute tare, and such impurities as are not com¬ 
monly present in the merchandise as traded in are 
alone, for dutiable purposes, the subject of allow¬ 
ance.^^ It has been further held that, in order for 
impurities to be allowed for as tare, it is incum¬ 
bent upon the importer to establish that, at the time 
the tariff act was passed, such impurities were not 
the ordinary impurities usually found in the mer¬ 
chandise as bought and sold in the trade of the coun¬ 
try, and that it was the general, uniform, and defi¬ 
nite custom of the trade not to regard such impuri¬ 
ties as part of the goods and to make allowance 
therefor.^9 However, a trade custom to allow a 
certain amount for salt, scale, and dirt found in 
bulk importations of salted fish should be recognized 
in the assessment of duty.^ 

§ 126- Shortage or Nonimportation 

Duties may be collected only on the quantity of taxa¬ 
ble merchandise actually imported and received by the 
Importer, and allowance may be made for shortage or 
nonimportation. A claim for shortage must comply with 
the customs regulation, and be clearly made out. 

It is the general rule that customs revenue may be 
collected only on the quantity of the taxable subject 
matter which is actually imported and received by 
the importer, so as to come into the consumption of 
the country.2 Duties are not to be estimated on 


93. U.S.—Vitelli V. U. S., 7 Ct.Cust. 

App. 243. 

94. Tariff Act of 1930, 19 U.S.C.A. § 

1507. 

“Draft” and “tare” defined and dis- 
tingruislied 

(1) Draft and tare in a commer¬ 
cial sense haLve a separate and dis¬ 
tinct meaning and application. The 
former is an allowance to the mer¬ 
chant when the duty is ascertained 
by weight, to insure good weight to 
him. Tare is allowed for the outside 
or covering of the article imported, 
whether it be box, barrel, bag, bale, 
mat, etc.—Napier v. Barney, C.C.N. 
Y., 17 F.Cas.No.10,009, 5 Blatchf. 191. 

(2) “Draft" and “draught,” as used 
in the statutes do not mean the im¬ 
purities contained in the imported 
articles, 'but mean the arbitrary al¬ 
lowance of certain deductions in han¬ 
dling for shrinkage or for variation 
in scales.—D. S. v. Falk, N.T., 27 
S.Ct. 191, 204 U.S. 143, 51 L.Ed. 411 
—Seeberger v. Wright, Ill., 15 S.Ct. 
583, 157 UwS. 183, 39 L.Bd. 665. 

Jute tie ropes used in binding jute 
in bales should be allowed for.— 
Fachri v. Magone, C.C.N.Y., 53 F. 789. 


95- U.S.—XT. S. V. Lozano, 6 Ct.Cust. 
App. 281. 

96. U.S.—Shallus v. U. S., 1 Ct. 
Cust.App. 316. 

17 C.J. p 628 note 28. 

Test held sufilcieut 

The examination of ten out of sev¬ 
en hundred and ninety-five, and of 
five out four hundred and nine 
hides, to determine the amount of 
tare, constituted a sufiflcient test.— 
Shallus V. U. S., supra. 

97. U.S.—^American Sugar Refining 
Co. V. U. S., 3 Ct.Cust.App. 69. 

98. U.S.— V. S. V. Baker Castor Oil 
Co., 2 Ct.Cust.App. 338. 

17 C.J. p 628 note 29. 

99. U.S.—^Wood & Selick v. U. S., 
4 Ct.Oust.App. 228. 

17 C.J. p 628 note 30. 

1 . U.S.—^Lincoln v. U. S., C.C.Mass., 
178 F. 599. 

2. U.S.—^U. S. V. Sandoz Chemical 
Works, 14 Ct.Cust.App. 21—U. S. 
V. Suzarte & Whitney, 8 Ct.Cust. 
App. 99. 

17 C.J. p 628 note 32. 

Dosses held uot constituting nonim¬ 
portation 

(1) An importation of rye having 
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been entered for consumption was 
delivered to importers and placed in 
an unbonded elevator. The grain 
being dutiable under Tariff Act of 
1930 par 728, 19 U.S.C.A. lOOl par 
728, estimated duties of fifteen cents 
per bushel of fifty-six pounds were 
paid on the weight thereof in its 
condition on the date of entry. In 
accordance with the permission 
granted in a detention order issued 
against the merchandise, it having 
been found by the department of 
agriculture to be contaminated with 
excreta, importers cleaned the rye 
and in the course of such cleaning 
also dried it. The cleaning and dry¬ 
ing processes combined resulted in a 
loss approximately of three and one 
half per centum of the total bulk of 
the original cargo, which loss im¬ 
porters claimed should be considered 
a nonimportation, of which only ap¬ 
proximately one half of one per cent¬ 
um, the amount of excreta actually 
recovered in the cleaning process 
and burned under customs supervi¬ 
sion, was allowed by the collector in 
liquidating the entry. It was held 
that, since a part of the total loss 
arose in the drying of the grain, 
the so-called “good rye” released for 
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goods which never arrived in port, merely because 
they are included in the invoice,^ regardless of 
whether the shortage is due to theft,^ evapora¬ 
tion,^ destruction, or other loss on the voyage,^ or 
to short shipment.'^ Any regulation of the treasury 
department to the contrary is void;^ and, if there is 
any power in congress to levy duties on goods which 
have been destroyed before their arrival within the 
jurisdiction of the United States, the intention to 
exercise that power must be clearly and unmistaka¬ 
bly expressed.^ The rule of allowance for merchan¬ 
dise as not imported applies to material which, al¬ 


though arriving within the limits of an American 
port, has so decayed, or is otherwise so injured, as 
to be worthless,^^ in which event duty is assess¬ 
able only on the merchantable portions of the con- 
signmentT^ Where a weigher’s return shows less 
merchandise to have been imported than is called 
for by the invoice and entry, the difference may be 
allowed for as a shortage or nonimportation and 
it is expressly provided by statute that a deficiency 
in any package found by the appraiser and certi¬ 
fied to the collector shall be allowed for in the as¬ 
sessment of dutyT^ This provision constitutes a 


consumption weig-hing- less at the 
lime of such release than it did at 
the time of entry, and, since it is 
admitted that the ^'g-ood rye'’ was 
imported, .none of it may be consid¬ 
ered as a nonimportation, there being 
no claim that at the time of entry 
the rye contained excessive moisture. 
—Rosenbaum Grain Corporation v. 
U. S., 26 C.C.P.A.(Customs), 202, cer¬ 
tiorari denied 59 S.Ct. 832, 307 U.S. 
629, 83 L.Ed. 1512. 

(2) Since there was no evidence 
from which it might be ascertained 
what proportion of the loss was due 
to dust, to excreta, or to screenings, 
etc., which could not be preserved for 
destruction under customs supervi¬ 
sion, and, since the difference be¬ 
tween the entire loss and the quan¬ 
tity of excreta, etc., destroyed un¬ 
der customs supervision was shown 
only as consisting of loss through 
moisture, dust, excreta, etc., which 
passed off in the air in the cleaning 
and drying processes, it followed 
that a part of importers’ claim was 
based on the difference between the 
weight of the “good rye” when re¬ 
leased and its weight at the time of 
entry, but what that difference 
amounts to could not be determined, 
since there was nothing to show 
what the good rye weighed at the 
time of entry.—Rosenbaum Gram 
Corporation v. U. S., supra. 

(3) Even if the losses other than 
of moisture in the “good rye” and of 
excreta, etc., preserved and destroyed 
under customs supervision, should be 
considered as nonimportations, im¬ 
porters did not establish the amounts 
of such losses.—Rosenbaum Grain 
Corporation v. U. S., supra. 

(4) It was immaterial whether 
such loss of moisture occurred as a 
necessary result of the cleaning 
process, or whether, as the govern¬ 
ment contends, the drying of the rye 
was unnecessary in the cleaning 
process, for in either event the good 
rye weighed less when released than 
it weighed when entered, and there 
was and could be no nonimportation 
of such loss of moisture.—Rosen¬ 
baum Grain Corporation v. IT. S., su¬ 
pra. 


(5) Although unnecessary to a de¬ 
cision in the case, the so-called “in¬ 
visible loss” consisting of dust, chaff, 
etc., was properly a part of the du¬ 
tiable weight of the rye, for it does 
not appear that the same was in 
excess of the usual amount found 
in such merchandise.—Rosenbaum 
Grain Corporation v. TJ. S., supra. 

(6) The government's detention 
order was not mandatory but per¬ 
missive only; it was a privilege 
accorded to importers; and, if in the 
exercise of this privilege losses re¬ 
sulted to importers, the fault was 
not that of the government.—Rosen¬ 
baum Grain Corporation v. U. S., su¬ 
pra. 

3. U.S.—XT. S. V. Park, C.C.N.T., 77 
F. 608. 

17 C.J. p 628 note 33. 

4. XJ.S.—IT. S. V. Vignier, 3 CtCust. 
App. 120. 

5. U.S.—Austin v. Peaslee, C.C. 
Mass., 2 F.Cas.No.666—U. S. v. 
Shallus, 2 Ct.Cust.App. 332. 

6. U.S.—^U. S. V. Shallus, supra. 

17 C.J. p 629 note 36. 

7. U.S.—U. S. V. Park, C.C.N.Y., 77 
F. 608—-U. S. V. Bush, 4 Ct.Cust. 
App. 519. 

A countervailing* duty levied to off¬ 
set the bounty granted by the coun¬ 
try of production should, when based 
on weight, be calculated on the 
weight that arrived rather than on 
that shipped.—U. S. v. Franklin 
Sugar Re.fining Co., 2 Ct.Cust.App. 
116 . 

8. U.S.—Balfour v. Sullivan, C.C. 
Cal., 17 F. 231, 8 Sawy. 648—Bau- 
ricella v, U. S., 4 Ct.Cust.App. 252. 

9. U.S.—Marriott v. Brune, Md., 9 
How. 619, 13 L.Ed. 282—U. S. v. 
Pastene, 3 Ct.Cust.App. 164. 

10. U.S.—Habicht v. U. S., C.C.N.T., 
171 F. 441, affirming 1 Ct.Cust.App. 
53—^U. S. V. Pastene, 3 Ct.Cust. 
App. 164. 

11. U.S.—Lawder v. Stone, Md., 23 
S.Ct. 79, 187 U.S. 281, 47 L.Ed. 178 
—Stone V. Shallus, Md., 143 F. 486, 
74 C.C.A. 506. 

12. U.S.—U. S. V. Bush, 4 Ct.Cust. 
App. 619, 5 Ct.Cust.App. 127. 
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13. U.S.—U. S. V. Lippmann, Spier 

& Hahn, 11 Ct.Cust.App. 336. 

17 C.J. p 629 note 44. 

Statute held mandatory 

Statute providing shortage report¬ 
ed by appraiser to collector shall be 
allowed is mandatory.—U. S. v. Dent, 
Allcroft & Co., 15 Ct.Cust.App. 408 
—U. S. V. Fensterer & Ruhe, 12 Ct. 
Gust.App. 410—McKesson & Robbins 
V. U. S., 11 Ct.Cust.App. 481. 

Shortage reported by appraiser 
should be allowed although apprais¬ 
er’s report showed larger shortage 
than that noted by discharging in¬ 
spector.—U. S. V, Dent, Allcroft & 
Co., 16 Ct.Cust.App. 408. 

A customs regulation attempting 
to amend such statutory provision 
by adding “provided the collector is 
satisfied that the missing articles 
were not included in the importa¬ 
tion,” was held invalid; hence, where 
the appraiser reported a shortage, 
and the collector investigated and 
decided, without impeaching the ap¬ 
praiser’s report for fraud or mistake, 
that he was not. satisfied that there 
was a shortage, his action in refus¬ 
ing to make an allowance was with¬ 
out warrant of law.—Madeira Em¬ 
broidery Co. V. U. S., 9 Ct.Cust.App. 
140. 

Time of shortage 

On report to the collector by the 
appraiser of a shortage in an im¬ 
portation of unpermitted opium, at 
the public stores, allowance should 
have been made, notwithstanding the 
discharging inspectors’ report and 
the dock book showed that the short¬ 
age did not exist at the time the 
goods were landed.—McKesson & 
Robbins v. U. S., 11 Ct.Cust.App. 481. 
Presximptious 

Where the discharging inspector 
reported that a case was discharged 
in apparent good order, and the ap¬ 
praiser reported a shortage and that 
the case was received on the exami¬ 
nation floor in bad order in that the 
board on its bottom was broken 
and tlae cartons torn, no violence is 
done to the legal presumption that 
the customs officers discharged their 
duty by the theory that the miss¬ 
ing goods were abstracted before the 
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which his mistress has ordered for herself and Harle¬ 
quin. Just as it really happened in the morning, the 
poor fool now makes love to her in play; but when 
scornfully repulsed he humbly retires, swearing to 
the goodness and pureness of his lady-love. Harle¬ 
quin entering through the window, the two begin 
to dine merrily, but Taddeo reenters, in mocking 
fright, to announce the arrival of the husband. Canio, 
however, is in terrible earnest, and when he hoarsely 
exacts the lover’s name the lookers-on, who hitherto 
have heartily applauded every scene, begin to feel the 
awful tragedy hidden behind the comedy. 

Nedda remains outwardly calm, and mockingly she 
names innocent Harlequin as the one who had dined 
with her. Then Canio begins by reminding her how 
he found her in the street a poor waif and stray, whom 
he nursed, petted, and loved, and Nedda remaining 
cold, his wrath rises to fury and he wildly curses her, 
shrieking, ^‘The name, I will know his name !” But 
Nedda, though false, is no traitress. “Should it cost 
my life I will never betray him 1” she cries, at the same 
time trying to save her life by hurrying from the stage 
among the spectators. Too late, alas ! Canio already 
has reached and stabbed her, and Silvio, who rushes 
forward, also receives his death-stroke from the hands 
of the deceived husband, who has heard his name slip 
from the dying lips of his wife. All around stand 
petrified; nobody dares to touch the avenger of his 
honor, who stands by his wife’s corpse limp and 
broken-hearted. “Go,” says he, “go, the farce is 
ended.'* 
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vacancy being* allowed for the expansion of the con- 
tents.^*^ Allowance for normal outage from the 
capacity shown by the gauger^s return or the in¬ 
voice quantity should be made, according to the cir¬ 
cumstances, 

Rules issued by the treasury department, prescrib- 
' ing how quantities, losses, and outages of imported 
liquors shall be determined, provide that the loss 
must not be merely the result of ordinary leakage, 
but must be occasioned by breakage or other injury 
ia transit, and that the words of the statute “con¬ 
tents in its condition as exported” shall mean the 
invoiced quantities, provided specifications are giv¬ 
en for each individual package, otherwise the con¬ 
tents reported shall be the gross capacities returned 
by the gauger, and the outages within the scope of 
the preceding provisions of the rules, because un¬ 
der ten per cent or not being the kind of loss pro¬ 
vided for by law, or because of failure to file timely 
affidavit, shall be subject to an allowance of two 
and one-half per cent for normal outage from the 
capacity as shown by the gauger’s return or the 
invoice quantity,’ according to the circumstances. 


These regulations have been held reasonable and 
constitutional.^^ 

§ 128. - Decay of Fruit and Other Perish¬ 

able Articles 

Under the tariff acts of 1909 and 1913, an allowance 
could be made for shortage or nonimportation caused 
by decay, destruction, or injury to fruit or other perish¬ 
able articles, only under regulations of the secretary of 
the treasury. To obtain such allowance a claim must be 
filed in compliance with the statute. 

The act of 1909, followed by the act of 1913, for¬ 
bade allowance for shortage or nonimportation 
caused by decay, destruction, or injury to fruit or 
other perishable articles, except under regulations 
of the secretary of the treasury but prior to 
that time such articles had been subject to the 
same rule as other merchandise, and if imported in 
a decayed condition were subjected to duty only on 
the sound portions.^l Under the statutes above re¬ 
ferred to, however, allowance for fruit and per¬ 
ishable articles might be had provided a claim there¬ 
for was made by the importer in accordance with 
the provisions of the statute.^2 'phg provision that 


27. U.S.—U. S. V. Shaw, N.Y., 144 F, 
329, 331, 75 C.C.A. 291—Matter of 
La Montague, Treas.Dec, 26086. 

28. U.S.—U. S. V. Luchow, 7 Ct. 
Cust.App. 301. 

29. U.S.—Park & Tilford v. U. S., 9 
CtCust.App. 53. 

Mode of assessment 

Where casks of whisky were found 
to contain less than that declared in 
the invoice, the collector assessed on 
the invoice quantity less two and one 
half per cent; where they were 
found to contain more, or where no 
invoice declaration of contents was 
made, on the capacity of the casks 
less two and one half per cent. 
These assessments correctly inter¬ 
preted Customs Regulations of 1915 
arts 612, 613, 614.—Park & Tilford 
V. IT. S., supra. 

30. U.S.—Houlder v. U. S., 4 Ct.Cust. 
App. 247, 

The expression ^*fruit or other 
perishable articles” does not imply 
fruit of a perishable kind.—Houlder 
V. U. S., supra. 

Potatoes are perishable 
U.S.—Shallus v. U. S., 5 Ct.Cust. 
App. 73. 

Wire is not of the class of mer¬ 
chandise covered by such provisions. 
—^U. S. V. Bush, 4 Ct.Cust.App. 519, 
5 CtCust.App. 127. 

Allowance for nonimportation of 
grapes due to decay is not prevented 
by the provision making grapes du¬ 
tiable according to the capacity of 
the package of importation, and the 
allowance to which importers are en¬ 


titled is not to be computed on the 
percentage which the decayed grapes 
bear to the entire quantity of grapes 
in the container, but to the percent¬ 
age which such decayed part bears 
to the cubical capacity of the con¬ 
tainer.—Harris v. U. S., 3 Ct.Cust. 
App. 265. 

31. U.S.—Lawder v. Stone, Md., 23 

S.Ct. 79, 187 U.S. 281, 47 L.Ed. 178. 

17 C.J. p 630 note 54. 

32. U.S.—Houlder v. U. S., 4 Ct. 

Cust.App. 247. 

It would be inequitable and pre¬ 
sumably not within the intention of 
congress to assess duty on an article 
which on a voyage to this country 
and before arrival within the limits 
of a port of entry had become utter¬ 
ly worthless by reason of casualty, 
decay, or other natural causes, and 
which the importer might rightful¬ 
ly abandon and refuse to receive or 
enter for consumption.—Poole Co. v. 
U. S., 9 Ct.Cust.App. 271. 

Perishable articles 

(1) The adjective “perishable,” 
when used as descriptive of commod¬ 
ities, primarily signifies a natural 
liability to speedy deterioration or 
decay, as is the case with fruit, fish, 
and similar articles, rather than the 
general tendency to deterioration or 
decay from age or exceptional cir¬ 
cumstances which is common to 
most, if not all, edible articles. It I 
will be given this meaning in Tar¬ 
iff Act of 1913 par X § 3, and Cus¬ 
toms Regulations 1915 art 600, pur¬ 
suant thereto, prescribing the meth- 
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od of claiming allowance in duty for 
shortage or nonimportation caused 
by decay, destruction, or injury to 
perishable merchandise. The term 
was employed with reference to the 
class of merchantable commodities 
to which a given importation may 
belong, rather than to the exception¬ 
al, perhaps latent, condition of the 
particular importation when export¬ 
ed.—Poole Co. V. U. S., supra. 

(2) Reggiano cheese was shown to 
be, when properly cured or seasoned, 
an article which would keep for a 
very long time. A particular ship¬ 
ment of it was made so green that 
part of it spoiled in transit. The 
importer was not compelled to make 
his claim for allowance under Tariff 
Act of 1913 par X § 3 and Customs 
Regulations 1915, art 600, pursuant 
thereto, which provide for such 
claims in the case of “peri-shable” 
merchandise, but properly presented 
his claim by protest against the as¬ 
sessment of duty on the spoiled por¬ 
tion.—Poole Co. V, U. S., supra. 

(3) The fact that Reggiano cheese 
is admitted to the government ware¬ 
houses, Customs Regulations 1915 
art 240, from which all “perishable” 
goods are barred by specific regula¬ 
tions, amounts to a practical offi¬ 
cial classification of Reggiano cheese 
as a nonperishable article, and is 
entitled to great force in an issue as 
to whether or not it is “perishable” 
within the meaning of that term in 
Tariff Act of 1913 par X § 3, and 
Customs Regulations 1915 art 600, 
pursuant thereto.—Poole Co. v. U. S., 
supra. 
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proof must be filed within a specified time after 
landing* is mandatory,and does, not permit the 
filing of evidence after that period.^^ Strict adher¬ 
ence to the modes of procedure outlined in the law 
and the customs regulations is necessary,and, 
where the statute prescribes that a claim for allow¬ 
ance of duty on condemned fruit shall be made 
within twenty-four hours “after such condemna¬ 
tion,” a claim filed prior to condemnation is insuffi¬ 
cient.^® 

§ 129. Condemnation 

Allowance may be made under Tariff Act of 1913 for 
fruit and perishable goods condemned by health officers 
within ten days after landing. Goods which should have 
been destroyed or exported, but which in fact have en¬ 
tered into the commerce of the United States, are as¬ 
sessable, 
j 

While the theory of allowance as for shortage 
was formerly extended by the courts so as to ap¬ 
ply to fruit condemned by local health authorities, 
even though portions of the condemned packages 
were sound,^'^ the customs laws of 1913 permitted 
allowance in the duty on imported fruit and perish¬ 
able goods condemned by health officers within 
ten days after landing; and it has been held that the 
statute furnished a complete code of necessary re¬ 
quirements and procedure, which could not be al¬ 
tered by the secretary of the treasury.®® Goods 
which should have been destroyed or exported but 
which, in fact, have entered into the commerce of 
the United States are assessable.®® 

§ 130. Damage 

Where merchandise has been damaged on the voyage 
so that portions thereof become valueless, allowance may 
be made on the theory of nonimportation, rather than of 
damage. Where part of a shipment has been utterly de¬ 
stroyed, and not merely damaged, the case is one of 
destruction and not of damage. 

Former statutes provided for allowance for dam¬ 
age prior to importation but the many claims 
for damages so presented and the continuous efforts 


made for the abatement of duties induced a radical 
change, and in lieu of such allowances it was pro¬ 
vided that an importer, if the portion of his goods 
damaged amounted to ten per cent or more of the 
invoice value, might, by abandoning such portion to 
the government, thereby escape the duty otherwise 
leviable on.the same, as stated infra § 131; but, 
where merchandise has been damaged on the voy¬ 
age of importation so that portions become value¬ 
less, it is held that allowance may be made on the 
theory of nonimportation rather than of damage, so 
that in such cases the ten per cent limitation does 
not apply.^^ Where part of a shipment has been 
utterly destroyed, and not simply damaged by de¬ 
cay in transit, the case is one of destruction and 
not of damage.^® 

§ 131. - Abandonment 

Under a statute relating to abandonment, the Im¬ 
porter might, within a specified period after entry, aban¬ 
don not less than ten per cent of the total value or 
quantity of the invoice and obtain relief from the pay¬ 
ment of duties on the portion abandoned. Goods seized 
for violation of law cannot be abandoned in order to ob¬ 
tain such relief. 

The statute regulating the subject of abandonment 
repealed the former provision limiting abandonment 
to merchandise actually damaged prior to impor¬ 
tation, and provided that the importer ‘might, within 
ten days after entry, abandon not less than ten 
per cent of the total value or quantity of the invoice 
and thus obtain relief from payment of duties on 
the portion abandoned.^® It was also prescribed 
that this right of abandonment might be exercised 
whether the merchandise had been damaged or not, 
and whether it had any commercial value; but, 
where portions of an importation were so damaged 
by sea water as to be entirely valueless, nothing was 
left to abandon.^4 It was the intention of the stat¬ 
ute that abandonment should not be permitted un¬ 
less the merchandise was still in esse in a deliver- 
i able condition,and the fact that the collector had 


33. U.S.—Shallus v. XJ. S., 5 Ct.Cust. 

App. 73. 

17 C.J. p 630 note 56. 

“Iiandiio.g’,” in case of merchandise 
entered at one port for immediate 
transportation to another port, refers 
to the latter port.—U. S. v. Harris, 
4 Ct.Cust.App. 116. 

3^ U.S.—Vandegrift v. U. S., 3 Ct. 
Cust.App. 198. 

35. U.S.—Lauricella v. IT. S., 4 Ct. 
Cust.App. 253. 

Failure of appraiser to report the 
amount of decay within the time pre¬ 
scribed by the regulations does not 
relieve the importer from the duty of 
doing so.—Harris v. U. S., 6 Ct.Cust. 
App. 420, 


36. U.S.—Steiner v. XJ. S., 4 Ct.Cust. 
App 24. 

37. U.S.—U. S. V, Courtin, C.C.N.Y., 
153 F. 594. 

38. U.S.—Lauricella v- U. S., 4 Ct. 
Cust.App. 253. 

39. U.S.—Boston Brokerage Co. v. 
U. S., 22 C.C.P.A. (Customs) 461. 

40. Rev.St. §§ 2927, 2943. 

The term “damaged goods” has 
been defined as goods, subject to 
duties, which have received some in¬ 
jury either in the voyage home or 
while bonded in warehouse.—Black 
L.U. 

41. U.S.—Hahicht v. U. S., C.C.N.T., 
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171 F. 441—Poole Co. v. U. S., 9 
Ct.Cust.App. 271. 

17 C.J. p 630 note 64. 

Shortage or nonimportation generally 
see supra § 126. 

42. U.S.—Poole Co. v. U. S., 9 Ct. 
Cust.App. 271. 

43. U.S.—Citro Chemical Co. v. XJ. 
S., 11 Ct.Cust.App. 357. 

Notice of abaudonmeut held filed 
within ten days after entry.—Citro 
Chemical Co. v. U. S., supra. 

44. U.S.—Hahicht v. U. S., C.C.N.Y-, 
171 F. 441. 

45. U.S.—Agency Canadian Car & 
Foundry Co. v. U. S., 11 Ct.Cust, 
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not customarily demanded or accepted delivery of 
abandoned merchandise would not avail an importer 
in a case where he did not demand delivery and 
delivery was impossible.Goods seized for vio¬ 
lation of law cannot be abandoned by the importer 
in order to obtain relief from payment of duty.^*^ 

§ 132. Moisture and Evaporation 

Allowance may sometimes be made for increased 
weight of merchandise due to unusual absorption of 
water or moisture. Whether evaporation of moisture in 
merchandise dutiable by weight entitles the importer to 
a reduction of duty depends on the terms of the statute. 

Under the customs reg'ulations of 1915, allowance 
might be made for increased weight of merchandise 
due to unusual absorption of water or moisture 
but the rule was otherwise as to ordinary absorp¬ 
tion of moisture by merchandise that had not been 
exposed to, or injured by, sea water, which it was 
held must pay duty on the actual weight at the time 
of arrival.^s Evaporation of moisture in merchan¬ 
dise dutiable by weight, while in bonded warehouse, 
does not entitle the importer to a reduction of duty 
on account of the lessened weight,but such a 
shrinkage in weight is not covered by a statutory 
provision prohibiting abatement of duties for in¬ 
jury, damage, deterioration, loss, or damage sus¬ 
tained by merchandise while in warehouse.®^ 
Where by reason of evaporation merchandise sub¬ 
ject to an ad valorem rate of duty has decreased in 
weight and the value has correspondingly increased, 
the appraiser should add to the unit value sufficient 
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to make the market value of the merchandise in the 
condition in which imported.^^ 

§ 133. Goods in Excess 

Under some statutes If, on examination of imported 
merchandise, the appraiser finds any article not specified 
in the invoice, but is satisfied that there was no fraudu¬ 
lent intent, the value of such excess should be added to 
the entry and duties paid accordingly. 

Under Rev.St. § 2901, if on examination of im¬ 
ported merchandise the appraiser found any article 
not specified in the invoice, but was satisfied that 
no fraudulent intent existed, the value of such ex¬ 
cess goods was added to the entry and duties paid 
accordingly.^^ As to framed paintings invoiced as 
“paintings,” it was not necessary to add the value 
of the frames to the entry, where the invoice value 
was sufficient to include its frames.^'^ 

§ 134. Loss after Importation 

Generally the destruction or loss of goods after im¬ 
portation does not absolve the importer from liability for 
duty therein; but an abatement may be had on goods 
destroyed by accidental fire or other casualty while in 
bond or under customs control. 

While in general destruction or loss of goods aft¬ 
er importation does not absolve the importer from 
liability for duty thereon,so that goods lost ir¬ 
recoverably overboard from the side of the vessel 
while being unloaded are nevertheless dutiable,^^ 
nevertheless the law permits the abatement or re¬ 
fund of duty on goods destroyed by accidental lire 
or other casualty while in bond or under customs 
custody,and such refund or abatement cannot ar- 
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App. 19-^Thoinas v. U. S., 4 Ct. 
CusLApp. 51. 

46. U.S.—^Agency Canadian Car & 
Foundry Co. v. U. S., 11 Ct.Cust. 
App. 19. 

47. tJ.S.—U. S. V. One Case Paint¬ 
ings, etc., N.Y., 99 F. 426, 39 C.C.A. 
5S6. 

48. U.S.—Matter of Meyer, Treas. 
Dec. 25,553. 

Complianco with customs regula¬ 
tions is not an indispensable reauire- 
ment to the establishment of the 
fact and extent of absorption of sea 
water, in proceedings before the 
board of general appraisers to ob- 
* tain allowance for the excessive 
weight,—Matter of Meyer, supra. 

4.3, U.S.—^U, S. V. Perkins, N.Y., 66 
F. 50, 13 C.C.A. 324—U. S. v. Cho- 
teau, D.C.N.T., 25 F.Cas.No.14,793. 

50. U.S.—U. S. V. Falk, N.Y., 27 S. 
Ct. 191, 204 U.S. 143, 51 L.Ed. 411. 

51. U.S.—American Cigar Co. v. U- 
S., N.Y., 146 F. .484, 77 C.C.A. 40, 
reversed 'on other grounds 27 S. 
Ct. 191, 204 U.S. 143, 51 L.Ed. 411. 


Allowance purely statutory 

Allowances for losses by evapora¬ 
tion rest on the express provisions of 
the statute, however strong the equi¬ 
ty may be.—Louisville Public Ware¬ 
house Co. V. Collector of Customs, 
Ky., 49 P. 561, 1 C.C.A. 371. 

52. U.S.—^American Sugar Refining 
Co. V. U. S., N.Y., 21 S.Ct. 830, 181 
U.S, 610, 45 L.Ed. 1024. 

53. Goods of foreign manufacture 

innocently entered as covered by an 
invoice of American goods of much 
less value should be treated as goods 
in excess.—Downing v. U. S., 2 Ct. 
Cust.App. 278. 

Mere failure to specify 

The fact that three lace dresses 
in a package by themselves were 
found in a case of laces and embroid¬ 
eries, but were not mentioned in the 
invoice does not by itself warrant 
the infliction of the penalties provid¬ 
ed in Customs Administrative Act 
June 10, 1890 for entering merchan¬ 
dise by means of a false or fraudu¬ 
lent invoice.—Lace House v. U. S., 
Ga., 141 F. 869, 73 C.C.A. 103. 
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54. U.S.—U. S. V. Hensel, C.C.N.Y., 
158 F. 645. 

55. N.Y.—Wolfe v. Howard Ins. Co., 
3 N.Y.Super. 124, affirmed 7 N.Y. 
583. 

56. U.S.—Thomas v, U. S., 4 Ct.Cust. 
App. 51. 

57- U.S.—Superfos, Inc. v. U. S., 14 
Ct.Cust.App. 283—Knauth, Nachod 
& Kuhne v. U. S., 13 Ct.Cust.App. 
324—U. S. V. Shallus, 2 Ct.Cust. 
App. 332. 

Effect of other statute on right to 
abatement 

Statute enacted to prevent claims 
for abatement of duties for rust and 
discoloration to steel and iron ar¬ 
ticles during course of voyage does 
not prevent abatement of duties un¬ 
der statute providing for abatement 
on goods destroyed or damaged while 
in customs custody by unavoidable 
casualty.—^A. Hofmann, Inc., v. U. S., 
C.C.P.A.. 71 F.2d 316. 

Bight to abatement 

Where import vessel sank while 
within limits of port of entry owing 
to explosion during fire which broke 
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bitrarily or capriciously be refused.^^ The statute 
makes the decision of the secretary of the treasury 
final in such matter, and it may not be reviewed by 
the courts,59 “Accidental fire or other casualty’^ 
does not include a case of excessive loss from 
wastage and injury to barrels containing spirits, 
caused by unusual heat, abnormal evaporation, and 
undiscoverable wormholes in the barrels;®^ nor is 
leakage while in the customs custody a “casualty” 
within the statute.^l Destruction after delivery to 
the importer is not within the statute.62 The allow¬ 
ance for deficiencies in quantity, weight, or measure 


§ 136 

of* imported goods provided for in the present cus¬ 
toms law refers to the time of importation and does 
not authorize such allowance for deficiencies occur¬ 
ring after importation.^^ A statutory provision de¬ 
claring that there shall be no allowance for break¬ 
age, leakage, or damage on wines, liquors, etc., ex¬ 
cept when it shall appear to the collector from the 
gauger’s return that a cask or package has been 
broken or otherwise injured in transit, so that ten 
per cent or more of the total value of the contents 
has been lost, allowance may be made therefor, does 
not apply to liquors in a bonded warehouse. 


D. ASSESSMENT OF DUTIABLE VALUE 


§135. In General 

To the value found by the appraiser the collector 
must add for duty purposes all dutiable costs and charges; 
but he cannot arbitrarily include an invoice charge in the 
dutiable value without inquiry or evidence to justify such 
action. 

The value found by the appraiser, which covers 
only the per se value of goods in the foreign mar¬ 
ket,®^ is not necessarily the value on the basis of 
which duty is assessed by the collector on liquida¬ 
tion of the entry. To the appraised value the col¬ 
lector is required to add for duty purposes all dutia¬ 
ble costs and charges, including the value of cov¬ 
erings or containers.^® The local appraising officer 
has no authority to appraise the value of the con¬ 
tainers, coverings, and other costs, charges, and ex¬ 
penses, and add the same to the appraised value of 


the merchandise per se to make dutiable value there¬ 
of.®'^ It may become necessary on liquidation for 
the collector to construe the invoice and the apprais¬ 
er’s return of value,®^ but the collector may not ar¬ 
bitrarily include an invoice charge in the dutiable 
value without inquiry or evidence to justify such 
action.® 9 

§ 136. Assessment on Less than Entered 
Value 

Under the tariff acts of 1913 and 1922, the duty on 
Imported goods could not ordinarily be assessed on an 
amount less than the entered value. 

Under Tariff Acts 1913 § 3 par 1, and 1922, § 489, 
the duty on imported goods could not ordinarily be 
assessed on an amount less than the entered val¬ 
ue.*^® This rule was held applicable to dutiable costs 


out in cargo, damaging machinery 
seventy per cent, importer was en¬ 
titled to abatement of duties.—A. 
Hofmann, Inc., v. IT. S., supra. 
Proximate cause of damage 

Where fire started in cargo of im¬ 
port vessel while within limits of 
port of entry, and during fire explo¬ 
sion occurred, hole was formed in 
hull, and vessel sank, “accidental fire 
or other casualty" was proximate 
cause of damage to cargo by contact 
with water.—^A. Hofmann, Inc., v. 
U. S., supra. 

Salvage of goods while in cus¬ 
toms custody gives the salvor a right 
of action against the United States, 
based on the duty of the United 
States to refund duties had the goods 
not been salved.—U. S. v. Cornell 
Steamboat Co., N.Y., 26 S.Ct. 648, 
202 U.S. 184, 50 L.Ed. 987. 

58. U.S.—U. S. V. Cornell Steamboat 
Co., N.Y., 137 P. 455, 69 C.C.A. 603, 
affirmed 26 S.Ct. 648, 202 U.S. 184, 
50 L.Ed. 987. 

59- U.S.—Perry v. U. S., Mich., 85 
p. 550, 29 C.C.A. 345—Stone & 
Downer Co. v. U. S., 11 CtCust. 
App. 484. 


60. U.S.—Crystal Springs Distillery 
Co. V. Cox, Ky., 49 P. 555, 1 C.C.A. 
365. 

61. U.S.—^Matter of Mastrangelo, 

Treas.Dec. 28933. 

62. U.S.—Perry v. Vl. S., Mich., 85 
F. 550, 29 C.C.A. 345. 

63. U.S.—Mills & Gibb Corporation 
V. U. S., 13 Ct.Cust.App. 72. 
Government is not insurer of im¬ 
ported goods while in customs cus¬ 
tody.—Mills & Gibb Corporation v. 
U. S., supra. 

64. U.S.—Casazza & Bros. v. U. S., 
13 Ct.Cust.App. 627. 

65. Market value see supra § 110 
et seq. 

66. U.S.—^U. S. V. Spingarn, 5 Ct. 
Cust.App. 2. 

Dutiable charges see supra § 122. 

Whether discount allowed for cash 
is to be included in the dutiable val¬ 
ue is a question of law.—Dewisohn 
Importing & Trading Co. v. U. S., 5 
Ct-Cust.App. 204. 

67. U.S.—^U. S. V. P. W. Woolworth 
Co., 22 C.C.P.A. (Customs) 184— 
U. S. V. Richard & Co., 14 Ct.Cust. 
App. 120. 


Term “cost of all containers and 
coverings”, as used in statute, means 
what was paid or agreed to be paid, 
not their value.—U. S. v. Richards 
& Co., supra. 

68. U.S.—U. S. v. Bates, 6 Ct.Cust. 
App. 540. 

17 C.J. p 631 note 83. 

69. U.S.—U. S. V. Lahey, C.C.N.Y., 
132 P. 181. 

70. U.S.—Pougera & Co. v. U. S., 
12 Ct.Cust.App. 253—Penick & 
Ford V. U. S., 12 Ct.Cust.App. 218 
—Brown & Co. v. U. S., 12 Ct.Cust. 
App. 26—Meyer v. U. S., 8 CtCust. 
App. 312. 

17 C.J. p 631 note 85. 

Where entered value is greater 
than appraised value statutory pro¬ 
vision that duties shall not be as¬ 
sessed on amount less than entered 
value will control.—U. S. v. Alex. 
Murphy & Co., 16 CtCust.App. 461. 

Act 1913 § 3 par 1 was controlling 
as to goods imported before the en¬ 
actment of Act 1922 § 489.—Pou¬ 
gera & Co. V. U. S., 12 Ct.CustApp. 
I 253—Penick & Ford v, U. S., 12 Ct. 
1 Cust.App. 218. 


299 



§ 137 


CUSTOMS DUTIES 


25 C.J.S. 


and charges as well as to the merchandise itself 
but inapplicable to goods dutiable at a specific rate 
rather than according to value.'^^ If the final ap¬ 
praised value was less than the entered value, the 
collector properly liquidated on the basis of the en¬ 
tered value.'^^ An exception to the general rule that 
an assessment could not be made on less than the 
entered value was made in certain instances where 
the importer, at the time of entry, certified that the 
entered value was higher than the foreign market 
value, and that the goods were so entered to meet 
advances made by the appraising officer in similar 
cases then pending on appeal to reappraisement. 

If under the latter circumstances the importer’s con¬ 
tention as to market value was sustained and the 
secretary of the treasury was satisfied as to the 
good faith and due diligence of the importer in the 
matter, duty might then be assessed on the value 
contended for by the importer but where the im¬ 
porter failed to comply with the statutory condi¬ 
tions, duty was assessable on the entered value.*^^ 
As a further exception to the rule fixing entered 
value as a minimum for duty purposes, it has been 
held that where the value stated on entry was given 
under duress it is not binding on the importer, and 
that where a nondutiable item had under duress 
been included in the entered value it should not be 
included in the dutiable value.'^'^ The right to a re¬ 
mission of additional duties assessed for undervalu¬ 
ation is discussed infra § 146. 


§ 137. Assessment on Less than Appraised 
Value 

Where the appraisement is invalid, the value found 
thereby Is not binding on either the government or the 
importer; but if the original appraisement was correct, 
it is immaterial that a reappraisement was invalid, where 
the value found was the same in each proceeding. 

Where the appraisement (including reappraise¬ 
ment) is invalid, the value found thereby is not 
binding on either the government or the importer 
but if the original appraisement was correct it is 
immaterial that a reappraisement of the same mer¬ 
chandise was invalid, where the value found was 
the same in each proceeding, because in such event 
the original appraised value would be taken as the 
dutiable value.'^^ After a decision on appeal to re¬ 
appraisement has become final, it is the collector’s 
duty to liquidate on the basis of this appraisement; 
but where he liquidates on the basis of the value 
stated in the invoice and such value is smaller than 
the appraised value, the error works no injury to 
the importer.S^ Where an appraisement is invalid, 
duty should be liquidated on the invoice value.^^ 

§ 138. Rate of Duty Determinable by Value 

Where the rate of duty depends on the value of some 
particular unit of quantity, such unit value should be 
ascertained on the basis of the dutiable value of the 
goods, including dutiable costs and charges, rather than 
their per se value; but where the rate depends on value 
per pound the weight of the coverings should not be 
included in the weight of the goods. 

Where the rate of duty of an imported commodity 
depends on the value of some particular unit of 


71. U.S.—Daloz V. U. S., C.C.Mass., 
171 F. 275—Vantine v. XJ. S., C.C. 
N.Y., 91 F. 519, 

72. U.S.—Brown & Co. v. U. S., 12 
Ct.Cust.App. 26. 

73. U.S.—Vandegrift & Co. v. U* S., 
12 CtCust.App. 230. 

74. U.S.—Hearne v. U. S„ 15 Ct. 
Cust.App. 378, adhered to 16 Ct. 
Cust.App. 436—Mills & Gibb v. U. 
S., 8 Ct.Cust.App. 31. 

Appraisement of merchandise cov¬ 
ered by duress entry see supra § 
109 a. 

Purpose of provision in Tariff Act 
1922 § 489, 19 U.S.C.A. § 361, that 
duties shall not be assessed on 
amount less than entered value un¬ 
less importer certified that entered 
value was higher than the value 
as defined in act, was to require im¬ 
porters to ascertain dutiable value of 
imported merchandise and enter it at 
such value.—Zmberg v. XJ. S., 16 Ct. 
Cust.App. 268. 

Provision, inapplicahle to protest 
cases 

Provision that duty shall not he 
assessed on amount less than en¬ 


tered value, unless importer certi¬ 
fies entered value was higher than 
dutiable value was inapplicable to 
protest cases.—Hearne v. XJ. S., 15 
Ct.Cust.App. 378, adhered to 16 Ct. 
Cust.App. 436. 

75. U.S.—Penick & Ford v. U. S., 12 

Ct.Cust.App. 218. 

Decision of secretary of treasury 

(1) Provisions of Tariff Act 1913 
§ 3 par I, were designed to vest in 
the secretary of the treasury the 
sole and exclusive authority to di¬ 
rect assessment of duty on an 
aniount less than the entered value 
of the merchandise.—Mills <& Gibb 
v. U. S., 8 Ct.Cust.App. 31. 

(2) Where in the entry two sepa¬ 
rate additions were made to the in¬ 
voice value “to make market value,” 
■while in the certificate provided by 
the treasury department for cMim- 
ing assessments of duty on less than 
the entered value in accordance with 
the concluding sentence of Tariff Act 
of 1913 § 3 par I, only one of these 
sums was claimed to he added to 
“meet advances by appraiser in sim¬ 
ilar cases,” the direction of the sec¬ 
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retary of the treasury, on final ap¬ 
praisement at the invoice value that 
duty be assessed on the entered val¬ 
ue, less the sum so claimed in the 
certificate, and not on the invoice 
value or the entered value, less both 
sums, was correct.—Tweel & Co. v. 
U. S., 9 Ct.Cust.App. 73. 

76. U.S.—Vandiver v. U. S., 7 Ct. 

Cust.App. 338. 

77. U.S.—Vandiver v. U. S., 6 Ct. 

Cust.App. 80. 

17 C.J. p 631 note 90. 

Entry under duress generally see 
supra § 96. 

78. U.S.—U. S. V. Curpen, N.Y., 146 
F. 45, 76 C.C.A. 503. 

17 C.J. p 631 note 91. 

79. U.S.—Grubnau v. XJ. S., O.C.Pa., 
171 P. 284, affirmed 176 F. 904, 100 
C.C.A. 374. 

17 C.J. p 631 note 92. 

,80. XJ.S.—Cablal v. U. S., 11 Ct. 
Cust.App. 304. 

81. XJ.S.—Erhardt v. Schroeder, N,. 
Y., 15 S-Ct. 45, 155 XJ.S. 124, 39 E- 
Ed. 94—Stein v. U. S., 1 Ct.Cust. 
App. 478. 
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quantit}^ such unit value should be ascertained on 
the basis of the dutiable value of the goods, includ¬ 
ing dutiable costs and charges, rather than their per 
se value but where the rate depends on value 
per pound the weight of the coverings should not 
be included in the weight of the merchandise.^^ 
Pursuant to these rules, it has been held that where 
balsam of copaiba was entered and returned at its 
gross rate packed in tins, and appraised at a value 
per pound packed, and the importer showed the 
weight of the tins and that the merchandise was al¬ 
ways bought and sold in this country at a price 
which included the containers, but was based on the 
net weight of the merchandise, the dutiable value 
was the value per pound packed, multiplied by the 
net weight that where woolen fabrics, dutiable 
at a rate depending on value per pound, were en¬ 
tered as a specified number of pounds at a value of 
seven hundred and fifteen dollars and twenty cents, 
plus eight dollars for containers, and the entered 
value was approved by the appraiser, the collector 
properly divided the appraised value, seven hundred 
and twenty-three dollars and twenty cents, by the 
weight and classified the goods according to the val¬ 
ue per pound thus found and that, where, as 
to chocolate dependent for its rate on value per 


pound, the statute prescribed that the ^‘weight and 
value of all coverings other than plain wooden, shall 
be included in the dutiable weight and value,’^ the 
value of the plain wooden coverings should be disre¬ 
garded in calculating value per pound.It has 
been held further that, for the purpose of determin¬ 
ing the rate of duty on goods, they shall be taken in 
their condition as imported rather than on the basis 
of the goods in some other condition.®'^ 

§ 139. Unit Value Governs 

In determining questions relating to value, the unit 
value, and not the total value, of the importation con¬ 
trols. 

In determining questions relating to dutiable val¬ 
ue, it is held that the unit value and not the total 
value for the shipment shall control,for such de¬ 
terminations have no reference to the totality of the 
purchase.^^ Accordingly, where goods bought by 
weight are subject to an ad valorem rate of duty, 
the value on which duty should be assessed is to be 
determined by multiplying the number of weight 
units by the proper value for such unit, and on that 
amount the duty should be assessed, whether the 
weight imported is greater or less than the weight 
specified in the invoice.^^ 


E. ADDITIONAL DUTIES 


§ 140. In General 

a. Undervaluation 

b. Failure to mark merchandise 

a. Undervaluation 

Additional duties l>esides the regular duties are 
imposed for undervaluation of the imported goods. 


Additional duties besides the regular duties accrue 
upon any article subject to an ad valorem duty or 
to a duty based upon or regulated by the value 
thereof, where the appraised value exceeds the value 
declared on the entry.^l The additional duties as- 


82. U.S.—-U. S. V. Francklyn, 4 Ct. 
Cust.App. 54—^Ascher Co. v. U. S., 
3 Ct.Cust.App. 327. 

83. U.S.—U. S. V. Francklyn, 4 Ct. 
Cust.App. 54. 

84. U.S.—U. S. V. Su?:arte & Whit¬ 
ney, 8 Ct.Cust.App. 99. 

85. U.S.—U. S. V. Dorn & Co., 13 Ct. 
Cust.App. 130. 

86. U.S.—U. S. V. Volkmann, N.Y., 
107 F. 109, 46 C.C.A. 169. 

87. U.S.—Quaintance v. U. S., 2 Ct. 
Cust.App. 215. 

Pigrured. cotton, cloth was held not 
to be dutiable according to the val¬ 
ue of the basic fabric, excluding the 
threads added to form a figure.— 
Quaintance v. U. S., supra. 

88. U.S.—Manhattan Gaslight Co. v. 
Maxwell, C.C.N.Y., 16 F.Cas.No.9,- 
023, 2 Blatchf. 405—Igstaedter & 
Co. V. U. S., 11 Ct.Cust.App. 477. 
“Entered value” of Tariff Act 1913 

§ 3 par I, Comp.St. § 5527, signifies 


the unit of value and not the gross 
dutiable valuation given in the en¬ 
try.—Downing & Co. v. U. S., 11 Ct. 
Cust.App. 310. 

Statement in entry 

Ordinarily unit value of imported 
merchandise should be stated in en¬ 
try, and collector may require 
amendment of entry in this respect 
und'er Customs Regulations 1915 art 
1021.—Mitsui & Co. V. U. S., 12 Ct. 
Cust.App. 1—U. S. V. Kuttroff, 9 Ct. 
Cust.App. 239. 

Erroneous extension of total value 

Where the entry stated correctly 
the number of bushels imported and 
the price per bushel, but erroneously 
extended the total, the “entered val¬ 
ue” under Tariff Act 1913 § 3 par I, 
Comp.St. § 5527, was the unit value 
and not the erroneous extension. 
It was the duty of the collector to 
multiply the number of bushels by 
the value per bushel and assess duty 
on the result. It was error for him 
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to liquidate on the basis of the er¬ 
roneous extension in the entry.—U. 
S. V. Woodward-Newhouse Co., 11 
Ct.Cust.App. 284, 

89. U.S.—Marriott v. Brune, Md., 9 
How. 619, 13 D.Ed. 282—U. S. v. 
Bush, 5 Ct.Cust.App. T27, 

90. U.S.—U. S. V. Nash, C.C.Mass., 
27 F.Cas,No.l5,856, 4 Cliff. 107— 
U. S. v. Bush, 5 Ct.Cust.App. 127. 

91. U.S.—Hudson Forwarding & 
Shipping Co. v. XJ. S., 2 2 C.C.P.A. 
(Customs) 221—Simon Co. v. U. 
S,, 13 Ct.Cust.App. 472—Stone & 
Downer Co. v. U. S., 13 Ct.Cust. 
App. 337—Lee & Co. v. U. S., 13 Ct. 
Cust.App. 269—Maier, Morton & 
Browne v. U. S., 13 Ct.Cust.App. 
115—Mitsui & Co.* V. U. S., 12 Ct. 
Cust.App. 1—U. S. V. Tiffany & Co., 
10 Ct.Cust.App. 247—Fougera & 
Co. V. U. S., 9 Ct.Cust.App. 296— 
U. S. V. Kuttroff, Pickhardt & Co., 
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9 Ct.Cust.App. 239—Kridel, Sons & 
Co. V. U. S., 8 Ct.Cust.App. 250. 

17 C.J. p 633 note 23. 

Additional duty for undervaluation 
under Anti-Dumping' statute see 
supra § 109 d. 

Remission of additional duties im¬ 
posed for undervaluation see in¬ 
fra § 146. 

That merchandise is entered free 
of duty does not exempt the import¬ 
er from declaring its value, if it is 
within a class subject to ad valorem 
duty, nor from the imposition of ad¬ 
ditional duty for undervaluation, un¬ 
der Tariff Act 1913 § 3 par I although 
the article is entitled to free entry 
under another provision of the act. 
—U. S. y. McNab Co., D.C.Conn., 300 
F. 391. I 

Construction of statute 

(1) In Tariff Act 1913 § 3 par I, 
levying additional duty in case the 
appraised exceeds the entered value, 
the "'appraised value” and the “en¬ 
tered value” must be taken to mean 
the unit value, and not the total 
value.—IT. S. v. Kuttroff, Pickhardt 
& Co., 9 Ct.Cust.App. 239. 

(2) The “appraised value" in Tariff 
Act 1913 § 3 par I imposing addition¬ 
al duty when the appraised exceeds 
the entered value, means whatever 
appraised value is final, whether 
that of the local appraiser, that of 
the single general appraiser on ap¬ 
peal, or that of the board of three 
general appraisers on reappeal; and, 
where the collector successively ap¬ 
pealed until he secured a re-reap- 
praisal higher than the entered val¬ 
ue, his imposition of the additional 
duty was legal.—Strouse, Adler & 
Co. V. U. S., 11 Ct.Cust.App. 192. 
Basis for additional duty 

In determining additional duty 
levied by Tariff Act 1913 § 3 par I, 
where market value is greater than 
entered, two values must be of same 
thing, and the proper basis for ad¬ 
ditional duty is a comparison of 
gross value stated in entry and gross 
value stated in appraiser’s report. 
—Mitsui & Co. v. U. S., 12 Ct.Cust. 
App. 1. 

Bes judicata 

Where goods were assessed as 
specific-duty merchandise and claim¬ 
ed in protest to be ad valorem, ana 
protest was sustained and judgment 
affirmed, and upon reliquidation the 
collector assessed additional duty 
for undervaluation, the assessment 
of additional duty was not barred un¬ 
der the rule of res ad judicata, since 
that issue was not presented by the 
record on appeal, and could have 
formed, hut did not form, a part 
of the judgment order.—Mecke & Co. 
V. IT. S., 12 Ct.Cust.App. 237. 

Additional duty held properly as¬ 
sessed 

(1) Assessment of additional duty 
for undervaluation was proper, al¬ 


though assessed after protest claim¬ 
ing duty to be ad valorem had been 
sustained.—Mitsui & Co. v. U. S., 12 
Ct.Cust.App. 1. 

(2) Additional duty was properly 
assessed where entry for colored 
Botany yarn was made as of for¬ 
eign market value of white Botany 
yarn.—Proctor Co, v. U. S-, 12 Ct. 
Cust.App. 535. 

(3) Where spelter was imported 
and entered on a pro forma invoice 
at a unit price c.i.f. destination stat¬ 
ing importers’ estimate of nondutia- 
ble items which were to be deducted 
in order to arrive at market value 
in place from which shipped, and ap¬ 
praisement was made at the unit 
price c.i.f. destination stated in the 
pro forma invoice subject to the 
amount of the nondutiable eharges, 
which would appear in the consular 
invoice, and the consular invoice 
was less than the pro forma state¬ 
ment of nondutiable charges and the 
appraisement value was advanced 
accordingly, there was an underval¬ 
uation and the additional duty was 
properly assessed.—International 
Minerals & Metals Corporation v. XJ. 
S., 12 Ct.Cust.App. 245. 

(4) The imported merchandise, 
concededly artistic, was held de¬ 
scribed in Tariff Act 1930 par 1811 
§ 201, 19 U.S.C.A. § 1201 par 1811, 
and subject to the additional duty 
provided for in § 489, 19 U.S.C.A. § 
1489, the record disclosing that it 
was imported for sale, and was re¬ 
jected only as Unauthentic in re¬ 
spect to the antiquity claimed.—An¬ 
gelo Oliva, Limited, v. U. S., 23 C.C. 
P.A. (Customs) 161. 

(5) In imposing the additional du¬ 
ty, the collector was not warranted 
in treating the furniture and the "re¬ 
pairs” as separate entities, and as¬ 
sessing the former only with an ad¬ 
ditional duty of twenty-five per cent 
of its entered value. He should have 
treated the furniture and the repairs 
thereon as an entirety, and assessed 
it with an additional duty of twenty- 
five per cent of its appraised value. 
—dAngelo Oliva, Limited v. TJ. S., su¬ 
pra. 

(6) Authority to impose the twen¬ 
ty-five per cent additional duty was 
intended by congress to be conferred 
upon the collector, an administrative 
officer, whenever his classification of 
merchandise required the application 
of the additional duty provisions of 
Tariff Act 1930 § 489, 19 U.S.C.A. § 
1489.—Thomas & Pierson v. U. S., 25 
C.C.P.A.(Customs) 56. 

Additional duty held improperly as¬ 
sessed 

(1) Goods were entered on an in¬ 
voice stating the unit price, the num¬ 
ber of units, and the total value. 
The total value was in excess of the 
proper extension. After his approv¬ 
al of the entry, the appraiser report¬ 
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ed that the unit value had been 
raised to make the extension stated 
the proper one, but the appraised 
value had been inadvertently omit¬ 
ted. The approved unit value was 
the appraisement; there was no au¬ 
thority in law for raising it, and 
additional duty for undervaluation 
under Tariff Act 1913 § 3 par I was 
erroneously imposed.—Igstaedter & 
Co. V. U. S., 11 Ct.Cust.App. 477. 

(2) Certain wood flooring, claimed 
by the importer to be free of duty 
under Tariff Act of 1930 par 1811, 19 
U.S.C.A. § 1201 par 1811, as artistic 
antiquities, was assessed for duty 
by the collector as manufactures of 
wood at thirty-three and one third 
per cent ad valorem under par 412 
of said act, 19 U.S.C.A. § 1001, par 
412, and, in addition thereto, at twen¬ 
ty-five per cent ad valorem under 
489 of said act, 19 U.S.C.A. § 1489. 
It was held that said merchandise 
was improperly assessed with the ad¬ 
ditional duty of twenty-five per cent 
ad valorem.—Hudson Forwarding & 
Shipping Co. v. U. S., 22 C.C.P.A. 
(Customs) 221. 

(3) The 'additional duty provided 
for in said § 489, 19 U.S.C.A. § 1489, 
is applicable only to imported ar¬ 
ticles which are described in par 
1811, 19 U.S.C.A. § 1201 par 1811, if 
"imported for sale” and “rejected 
as unauthentic in respect to the anti¬ 
quity claimed as a basis for free 
entry.” The merchandise here in¬ 
volved was held not to be described 
in said par 1811.—Hudson Forward¬ 
ing & Shipping Co. V. U. S., supra. 

(4) An original painting in oil, 
entered as free of duty under the 
“artistic antiquities” provision of 
Tariff Act 1930 par 1811 § 201, 19 
U.S.C.A. § 1201 par 1811, was classi¬ 
fied as dutiable at twenty per cent 
ad valorem under the “works of art” 
par 1547 (a) § 1, 19 U.S.C.A, § 1001, 
and in addition the collector levied 
twenty-five per cent ad valorem un¬ 
der § 489, 19 U.S.C.A. § 1489. It was 
held that the additional duty of 
twenty-five per cent was improperly 
assessed under par 1807 § 201, 19 
U.S.C.A. § 1201 par 1807, wa.s proper¬ 
ly sustained, but that the protest 
was improperly overruled as to its 
claim that the additional twenty-five 
per cent ad valorem should not have 
been assessed.—Howard Young Gal¬ 
leries V. U. S., 24 C.C.P.A. (Customs) 
101 . 

(5) Congress never intended that 
twenty-five per cent additional duty 
should be levied upon an original 
painting merely because an importer, 
without fraudulent intent, entered it 
under the wrong free list paragraph, 
claiming it to be an artistic anti¬ 
quity.—Howard Young Galleries v. 
U. S., supra. 

(6> There is nothing contained in 
the controverted provision of § 489, 
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sessed for undervaluation are not penal,although 
they were formerly so held;^^ but that part of the 
statute which declares a forfeiture if the appraised 
value exceeds the entered value by more than one 
hundred per cent is penal, and governed by the rules 
of law governing forfeitures.^^ The statute pre¬ 
scribing additional duties for undervaluation pro¬ 
vides for the assessment of duties in excess of the 
ordinary rate of duty on similar merchandise, and it 
should not accrue against an importer unless the 
statutes and regulations on which they depend have 
substantially been followed in the assessment.^^ 
Whether such additional duties may be remitted or 
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payment thereof avoided in case of clerical error is 
discussed infra § 146. 

b. Failure to Mark Merchandise 

Where imported merchandise is not marked so as 
to indicate the country of its origin, as required by stat¬ 
ute, the importer is subject to an additional duty. 

Under the customs laws every article imported 
into the United States, and its immediate container, 
and the package in which such article is imported, 
must be marked so as to indicate the country of its 
origin, unless the article is incapable of being 
marked without injury; and failure to comply with 
the statute subjects the importer to an additional 
duty.®^ The marking must be on the container 
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19 TJ.S.C.A. § 1489, or in the legis¬ 
lative history of the same which 
would suggest that congress sought 
by the enactment of said section to 
depart from its policy of favoring 
original paintings in oil or that the 
act was primarily intended for the 
purpose of increasing the revenues 
of the United States by imposing 
an additional duty upon goods which 
were otherwise free,—Howard Young 
Galleries v. U. S., supra. 

92. U.S.—Helwig v. U. S., N.T., 23 
S.Ct. 427, 188 U.S. 605, 47 L.Ed. 
614—U. S. V. American Metal Co., 
12 Ct.Cust.App. 440—U. S. v. Cone 
& Co., 10 Ct.Cust.App. 120. 

93. U.S.—Helwig v. U. S., N.T., 23 
S.Ct. 427, 188 U.S. 605, 47 L.Ed. 
614. 

94 . U.S.—U. S. V. American Metal 
Co., 12 Ct.Cust.App. 440. 

Provisions construed and distin- 
gruislied 

(1) Under Tariff Act 1922 § 489, 
19 U.S.C.A. § 161, additional duties 
for undervaluation and forfeiture if 
appraised exceeds entered value by 
more than one hundred per cent are 
separate, distinct, concurrent, and 
cumulative.—U. S. v. American Met¬ 
al Co., supra. 

(2) Additional duty for underval¬ 
uation is within jurisdiction of court 
of customs appeals, but forfeiture is 
not.—U. S. V. American Metal Co., 
supra. 

(3) Provision declaring entry pre¬ 
sumptively fraudulent, if exceeded 
in value by appraisal by more than 
one hundred per cent relates to for¬ 
feiture only.—U. S. V. American Met¬ 
al Co., supra. 

95 . U.S.—U. S. V. Cone & Co., 10 Ct. 
Cust.App. 120. 

96 . U.S.—Sesquicentennial Exhibi¬ 

tion Ass’n V. U. S., 19 C.C.P.A. 
(Customs) 288—U. S. v. Kraft 
Cheese Co., 18 C.C.P.A. (Customs) 
252—U. S. V. Frederick Pustet Co., 
17 C.C.P.A. (Customs) 221—U. S. v. 
Geo. S. Bush & Co., 16 CtCust. 


App. 478—^Atterbury Bros. v. U. 
S., 14 Ct.Cust.App. 416—Artistic 

Weaving Co. v. Maguire, 13 Ct. 
Cust.App. 140. 

Purpose of statute 

The purpose of the marking stat¬ 
ute, section 304, 19 U.S.C.A. § 1304, 
is to require such marking upon im¬ 
ported goods as will he understood 
by purchasers of such goods as giv¬ 
ing definite and reliable information 
as to the country of origin.—U. S. 
v. Monteverde & Parodi, 26 C.C.P.A. 
(Customs) 112. 

•Operation of statute 

Additional duty for merchandise 
not marked with name of country 
of origin was incurred where mer¬ 
chandise was imported and entry 
tendered collector before act provid¬ 
ing for duty became effective and 
duties paid and delivery permit is¬ 
sued afterward.—^Kee Co. v. U. S., 13 
CtCust. App. 105. 

Statute mandatory 

Tariff statute requiring collector 
to have articles of importation 
marked is mandatory.—U. S. v. 
American Sponge & Chamois Co., 16 
CtCust.App. 61. 

“Importation” 

“Importation," within Tariff Act 
1922 tit III, § 304(a), 19 U.S.C.A. § 
1304b, providing that articles not 
marked “at the time of importation" 
shall be subject to an additional du¬ 
ty, means act of bringing merchan¬ 
dise into country with intent to un¬ 
lade, and “imported," when applied 
thereto, means merchandise to which 
such condition has attached.—Ster¬ 
ling Bronze Co. v. U. S., 12 Ct.Cust. 
App. 338. 

What must he marked 

(1) Where imported article is con¬ 
tained in package, both package and 
article must be marked to show 
country of origin.—U. S. v. Frederick 
Pustet Co., 17 C.C.P.A.(Customs) 221. 

(2) Where rolls of labels for gar- 
j ments were imported, label, not roll, 

I is article required to be marked with 
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country of origin under Tariff Act 
1922 art 304[a].—^Artistic Weaving 
Co. V. Maguire, 13 Ct.Cust App. 140. 

(3) Where figs were Imported in 
baskets and baskets in cases, arti¬ 
cles to be marked to indicate coun¬ 
try of origin were the figs; and the 
packages to be marked were the bas¬ 
kets and cases.—Di Martino v. U. S., 
14 Ct.Cust.App. 57. 

(4) Strings of beads were held 
properly held for marking and as¬ 
sessed with additional duty under 
Tariff Act 1922 § 304(a), 19 U.S.C.A. 

§ 132.—Rozelaar v. U. S,, 12 Ct.Cust. 
App. 567. 

(5) Cheesecloth covering only part 
of cheese shipped was not container, 
and did not prevent cheese itself 
from being marked, stamped, brand¬ 
ed, or labeled.—U. S. v. Kraft Cheese 
Co., 18 C.C.P.A. (Customs) 252. 

(6) Large, ponderous, hydraulic 
presses imported in knoeked-down 
condition were articles capable of 
being marked.—U. S. Aluminum Co. 
V. U. S., 16 Ct.Cust.App. 112. 

(7) Plates intended for use in 
manufacturing dental plates which 
hold artificial teeth were capable of 
marking.—U. S. v. Geo. S. Bush & 
Co., 16 Ct.Cust.App. 478. 

(8) Special tools, dies, and die 
blocks for use in connection with hy¬ 
draulic presses were required to be 
marked.—U. S. Aluminum Co. v. U. 
S., 16 Ct.Cust.App. 112<> 

Prozen chickeas are “articles" 
within the statute.—Sheldon & Co. 
V. U. S., 14 Ct.Cust.App. 419. 

Presumptions and burden of proof 

(1) It has been held that, where 
collector releases imported article 
unmarked in package without assess¬ 
ing duty or additional duty, pre¬ 
sumption is that article could not be 
marked without injury,—U- S. v. 
Frederick Pustet Co., 17 C.C.P.A. 
(Customs) 221—U. S. v. Martorelli, 
12 Ct.Cust.App. 327. 

(2) But it ha>a also been held that 
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when the article itself is incapable of being marked 
without injury, and in assessing the additional duty 
on articles imported in unmarked containers it is 
immaterial whether the containers have a separate 
tariff status or not;^'^ but, when the article is capa¬ 
ble of being marked, a marking on the container is 

not sufficient.9S 


Under the Tariff Act of 1930 § 304, 19 U.S.C.A. 
§ 1304, an additional duty is imposed for failure to 
mark any article or its immediate container pursu¬ 
ant to statute. If either the article or its container 
is properly marked, the additional duty does not ap¬ 
ply; but if neither the article nor its container is 
marked the additional duty is properly levied IQS' 


the fact that collector, after direct¬ 
ing' marking' of imported goods in 
insufficient manner, releases goods 
to importer, does not give rise to 
conclusive legal presumption that 
such article could not be properly 
marked.—XJ, S. v. Frederick Pustet 
Co., supra. 

(3) It will be presumed that it 
was impracticable to mark sanitary 
napkins with country of origin, 
where collector required containers 
to be marked.—Burstein & Sussman 
V. U. S., 14 Ct.Cust.App. 255. 

(4) Articles of importation not re¬ 
quired to be marked are presumed 
found by collector to be incapable of 
marking without injury; and pre¬ 
sumption that articles of importation 
not required to be marked were 
found incapable of marking without 
injury is not overcome by assessing 
additional duty afterward.—U. S. v. 
American Sponge & Chamois Co., 16 
Ct.Cust.App. 61. 

(5) When merchandise is imported 
without being marked to show coun¬ 
try of origin, importer has burden 
to show it could not be so marked 
without injury.—U. S. v. Kraft 
Cheese Co., 18 C.C.P. A. (Customs) 
252—TJ. S. V. Frederick Pustet Co., 
17 C.C.P.A. (Customs) 221. 

(6) Or he must show that he 
placed marks upon merchandise as 
nearly indelible and permanent as 
its nature would permit.—U. S. v. 
Kraft Cheese Co., supra. 

Sufficiency of marking 

(1) In marking of imported goods 
with name of country of origin, in¬ 
dication must be clear, plain, and 
unambiguous; and marking of mer¬ 
chandise with legend m French lan¬ 
guage was not compliance with law 
requiring marking of merchandise to 
indicate country of origin.—Ameri¬ 
can Burtonizing Co. v. U. S., 13 Ct. 
Cust.App. 652. 

(2) Word “Napoli’' is not compli¬ 
ance with provision requiring im¬ 
ported merchandise to be marked to 
indicate country of origin.—Yande- 
grift & Co. V. TJ. S., 13 Ct.Cust.App. 
328. 

(3) Knockdown machines imported 
with unattached plate for each ma¬ 
chine marked “Made in (xermany” 
were not marked to indicate coun¬ 
try of origin.—Gera Mills v. IT. S., 
15 Ct.Cust.App. 316. 

(4) Cheesecloth covering or band¬ 
age not covering all of cheese ship¬ 


ped became part of article itself, so 
that mark upon cheese would be 
equivalent to mark upon article.— 

U. S. V. Kraft Cheese Co., 18 C.C.P.A. 
(Customs) 252. 

(5) Where dried mushrooms, not 
themselves marked, are imported in 
immediate containers consisting of 
linen bags, and the linen bags are 
not themselves marked hut are held 
closed by linen cords wrapped 
around the mouths of the bags, to 
which cords are attached printed 
tags showing the country of origin, 
such marking does not comply with 
the requirements of Tariff Act 1930, 

§ 304, 19 U.S.C.A. § 1304, and the 
collector properly assessed the ten 
per cent additional duty required by 
said section.—U. S. v. Monteverde & 
Parodi, 26 C.C.P.A. (Customs) 112. 

(6) Where linen bags, the imme¬ 
diate containers of imported dried 
mushrooms, are not themselves 
marked, and are held closed by linen 
cords wrapped around the mouths 
of the bags, to which cords are at¬ 
tached printed tags showing the 
name of the country of origin, the 
immediate containers, the linen bags, 
are not marked at all, since when 
the bags are opened the cords, with 
the tags, are entirely removed from 
the bags, leaving no indication to 
prospective purchasers of the coun¬ 
try of origin of the imported article. 
—U. S. V. Monteverde & Parodi, su¬ 
pra. 

(7) The word “samos” on packag¬ 
es of tobacco was not sufficient to 
indicate that the tobacco originated 
in Greece, within the meaning of the 
marking statute.—P. Lorillard & Co. 

V. U. S., 24 C.C.P.A. (Customs) 90, 
certiorari denied 57 S.Ct. 110, 299 U. 
S. 586, 81 L.Ed. 432. 

(8) Salmon packed in tin cans, 
each of the cans legibly marked 
“Packed in Japan” in a conspicuous 
place, was a sufficient marking to 
indicate country of origin, within 
meaning of section 304, Tariff Act 
1930 § 304, 19 U.S.C.A. § 1304. The 
term “packed”, where applied to 
canned fish, usually includes the 
preparation of the fish for consump¬ 
tion. The term “Packed in Japan” 
clearly implies that the fish were 
not only packed in cans in Japan, 
but were there prepared for ultimate 
consumption. The conclusion here 
reached is limited to fish in the con¬ 
dition in which the involved mer¬ 
chandise was imported, and nothing 
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herein contained should be construed 
as indicating that the words “Packed 
in Japan” or “Packed in [any other 
country]” would be a sufficient 
marking of merchandise where the 
same was merely assembled, crated, 
or placed in containers in such coun¬ 
try, and no opinion thereon is here 
expressed.—^William Camp Co. v. U. 
S., 24 C.C.P.A. (Customs) 142. 

(9) Barrels of cherries marked by 
means of paper labels upon which 
were printed the words, “Sulphured 
Cherries Product of Italy,” the labels 
being lacked on the top and bottom 
circular surfaces or heads of the 
barrels, was held a sufficient mark¬ 
ing reasonably to comply with the 
provisions of Tariff Act 1950 § 304, 

19 U.S.C.A. § 1304.—Asiam, Inc., v. 
U. S., 25 C.C.P.A. (Customs) 68. 

.(10) Unground cloves, in bulk, 
having no containers but the cover¬ 
ing of the bales, consisting of grass 
matting, tied with rope, in which 
they were imported, the bales marked 
“B.T.B. New York ZBAR CLOVES,” 
the “ZBAR” supposed to represent 
the name “Zanzibar,” the country of 
origin, there being no other attempt 
to mark either the cloves or the 
bales, were imported under the Tar¬ 
iff Act of 1930 (19 U.S.C.A. § 1001 et 
seq). The action of the collector in 
assessing a ten per cent additional 
duty for failure to properly mark 
is approved, the marking “ZBAR” 
not being sufficient to indicate the 
country of origin; the immediate 
containers of the imported cloves 
were the grass-matting coverings of 
the bales.—Givaudan Delawanna, 
Inc., V. U. S., 22 C.C.P.A. (Customs) 
115. 

Betennination of collector 

Collector’s action in determining “ 
whether merchandise is lawfully 
marked within Tariff Act 1922 § 304 
(a), 19 U.S.C.A. § 132, is classifica¬ 
tion within § 516(b), 19 U.S.C.A. § 
401, permitting protest.—Bradford 
Co. V. American Lithographic Co., 12 
Ct.Cust.App. 318. 

97. U.S.—G. W. Sheldon & Co. v. 
U. S., 23 C.C.P.A.(Customs) 168. 

98. U.S.—Bradford Co. v. American 
Lithographic Co., 12 Ct.Cust.App. 
318. 

99 . U.S. — U. S. V. Monteverde & Pa¬ 
rodi, 26 C.C.P.A. (Customs) 112-— 
Latchford Glass Co. v. U. S., 25 C. 
C.P. A. (Customs) 207—Givaudan 
Delawanna, Inc., v. U. S., 22 C.C. 
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but, under the Tariff Act of 1922 § 304 a, while an 
additional duty may be imposed for failure to mark 
an imported article, if such marking is practicable,^ 
there is no liability for an additional duty for fail¬ 
ure to mark the container or package.^ 

The additional duty for failure to mark the mer¬ 
chandise is not a penalty,3 but a duty, to be collect¬ 
ed as other duties^ 

§ 141. Application to Specific Duty Goods 

The requirement of additional duties for undervalua¬ 
tion applies to goods subject to specific rates, where such 
rates are determined by value. 

The requirement of additional duties for under¬ 
valuation applies not alone to goods dutiable in 
whole or in part at an ad valorem rate, but includes 
as well goods subject to specific rates, where such 
rates are determined by value,^ 

§ 142. Fraud Not Necessary 

Additional duties may be imposed for undervaluation 
although such undervaluation may not have been fraudu¬ 
lent. 

It is immaterial that the undervaluation may not 
have been fraudulent,^ or that the government has 
conducted forfeiture proceedings on the ground of 


fraud. 

§ 143. On Coverings and Charges 

Coverings and other dutiable costs and charges are 
not ordinarily subject to additional duty for undervalua¬ 
tion. 

Coverings and other dutiable costs and charges 
are not ordinarily subject to additional duty for 
undervaluation but, where coverings are treated 
by the tariff as separate dutiable entities subject to 
a rate and classification different from the rate and 
classification of their contents, they are then sub¬ 
ject to the same treatment for undervaluation as 
though imported separately.9 

§ 144. On Goods in Excess 

Where goods specified in the invoice are undervalued, 
the additional duty applicable thereto should also be 
Imposed on goods in the same shipment not specified in 
the Invoice, but not where the goods in excess are of 
a different dutiable character from those specified In the 
invoice. 

Where goods specified in an invoice are Under¬ 
valued, the^ additional duty for undervaluation ap¬ 
plicable thereto should also be imposed on goods 
found in the same shipment but not specified in the 


P.A. (Customs) 115—Kraft Phenix 
Cheese Corporation v. U. S., 22 C. 
C.P.A. (Customs) 111—Zaloom v. 
U. S., 21 C.C.P.A. (Customs) 518. 

1 . U.S.—Sheldon v. U. S., 14 Ct. 
Cust.App. 419. . 

2 . XJ.S.—Burstem & Sussman v. U. 
S., 14 Ct.Cust.App. 255—-Di Mar¬ 
tino V. U. S., 14 Ct.Cust.App. 57— 
Hobe Button Co. v. U. S., 12 Ct. 
Cust.App. 341—U. S. V. Martorel- 
li, 12 Ct.Cust.App. 327. 

Xiahility for additional duty 

(1) Additional duty for failing to 
mark cans containing olive oil to 
indicate country of origin was 
wrongfully imposed, the oil itself be¬ 
ing the article, not the cans.—Hud¬ 
son Forwarding & Shipping Co. v. 
tJ. S., 14 Ct.Cust.App. 94. 

(2) Additional duty for failing to 
mark cans containing vegetables to 
indicate country of origin was 
wrongfully imposed, the articles to 
be marked being the vegetables and 
not the cans.—Yohalem & Diamand 
v. U. S., 14 Ct.Cust.App. 92. 

(3) Where cheese boxes contain¬ 
ing two cheeses were marked to in¬ 
dicate country of origin, assessment 
of additional duty upon requiring 
cloth covering each cheese to be 
marked was void.—Gray & Co. v. U. 
S., 15 Ct.Cust.App. 122. 

(4) Additional duty cannot be as¬ 
sessed for failing to mark card on 
which buttons were fastened to in- 
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dicate country of origin.—Hobe But¬ 
ton Co. V. U. S., 12 Ct.Cust.App. 341. 

3. U.S.—Smith & Nichols v. U. S., 

18 C.C.P.A. (Customs) 16—Kee Co. 
V. U. S., 13 Ct.Cust.App. 105— 

Lewis & Conger v. U. S., 13 Ct. 
Cust.App. 22, certiorari denied 46 
S.Ct. 23, 269 U.S. 564, 70 L.Ed. 413. 

4. U.S.—SesQUicentennial Exhibition 
Ass'n V. U. S., 19 C.C.P.A. (Cus¬ 
toms) 288. 

5w U.S.—Pings V. U. S., N.T., 72 P. 

260, 18 C.C.A. 557. 

“Regulated by value” 

Where it was obligatory on the 
appraiser and the collector to inquire 
into the value of certain imported 
merchandise in deterniining the duty 
properly assessable thereon, under 
a paragraph providing that mer¬ 
chandise of such character was sub¬ 
ject to specific duties at various 
specified rates, depending on the 
weight and certain other character¬ 
istics of such goods, and that none 
thereof should pay a less rate than 
fifty per cent ad valorem, such duty 
was one “regulated" in some manner 
“by the value" of such merchandise, 
within the meaning of the law.— 
Hoeninghaus v. U. S., N.Y., 19 S.Ct. 
305. 172 U.S. 622, 43 L.Ed. 576—U. 

5. V. Nuckolls, Colo., 118 P. 1005, 55 
C.C.A. 499. 

6. U.S.—U. S. V. McNab Co.. B.C. 
Conn., 300 P. 391—U. S. v. One 

I Thousand Six Hundred and Twen- 
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ty-One Pounds of Pur Clippings, 
N.Y., 106 P. 161, 45 C.C.A. 263— 
U. S. v. American Metal Co., 12 
Ct.Cust.App. 440. 

17 C.J. p 685 note 63. 

7. U.S.—Baldwin v. U. S., N.Y., 113 
P. 217, 51 C.C.A. 174, certiorari de¬ 
nied 22 S.Ct. 939, 184 U.S. 700, 46 
L.Ed. 765—Gray v. U. S., N.Y., 113 
F. 213, 51 C.C.A. 170, certiorari de¬ 
nied 22 S.Ct. 939, 184 U.S. 700, 46 
L.Ed. 765. 

Uuder the earlier statutes 

(1) It was held that after judg¬ 

ment of condemnation had been ren¬ 
dered in a proceeding for the forfei¬ 
ture of goods, the penal duty could 
not be exacted.—U. S- v. Linens, D. 
C.Pa., 26 F.Cas.No.15,604, 3 Phila. 

523. 

(2) But if the forfeiture proceed¬ 
ings were unsuccessful the rule was 
otherwise.—Falleck v. Barney, C.C. 
N.Y., 8 P.Cas.No.4.625, 5 Blatchf. 38. 

8. U.S.—Vaccari v. Maxwell, C.C.N. 
Y., 28 F.Cas.No.16,810, 3 Blatchf. 
368. 

17 C.J. p 586 note 71, p 634 note 30. 

9- U.S.—Phelps V. U. S., C.C.N.Y., 

142 P. 213. 

Boxes coutainiug lemous, -which are 
treated in the tariff act as a dutiable 
entity by themselves, are subject to 
the additional for undervaluation, 
being subjected to a separate classi¬ 
fication from the lemons they con¬ 
tain.—Phelps V. U. S., supra. 
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terest, in due but not prematurely;^^ and returned on final appraisement was without any in- 

such petition must be supported by satisfactory ev- tention to defraud.^^ The fact that the importer 
idence that the entry at a less valuation than that did not appeal to reappraisement will not justify a 


ties for insufficient verification, peti¬ 
tion bearing notarial attestation, 
‘‘Subscribed and sworn to before me 
this 1st day of November, 1923," 
was proper.—U. S. v. Farwell Co., 13 
Ct.Cust.App. 61. 

(2) Question whether petition for 
remission of additional duties im¬ 
posed for undervaluation was verified 
was held waived by board and by 
government.—U. S. v. Bracher & Co.. 
13 Ct.Cust.App. 432. 

(3) Statute directing amendments 
by court of formal defects cures 
failure to verify petition.—TJ. S. v. 
Bracher & Co., supra. 

(4) It was within board’s discre¬ 
tion to permit petition for remis¬ 
sion of additional duty for under¬ 
valuation to be amended at hearing 
by verifying it.—U. S. v. Sabin, 14 
Ct.Cust.App. 76. 

19. U.S.—Richards v. U. S., 24 C.C. 

P. A. (Customs) 243—Maginnis v. 

U. S., 74 Ct.Cl. 668. 

Consignee acting as agent of im¬ 
porter is proper party to file peti¬ 
tion for remission of additional duty 
imposed for undervaluation.—Hensel, 
Bruckmann & Lorbacher v. U. S., 13 
Ct.Cust.App. 498. 

20. U.S.—Les Parfums de Moly- 
neaux v. U. S., 26 C.C.P.A. (Cus¬ 
toms) 323—TJ. S. V. Brody & Co., 
14 Ct.Cust.App. 90—Peabody & Co. 

V. U. S., 12 Ct.Cust.App. 354. 
Refiling petition; judgment as bar 

Judgment dismissing petition for 
remission of additional duty as be¬ 
ing too late under rule will not bar 
refiling within time allowed by 
amendment of rule.—New York Mer¬ 
chandise Co. V. U. S., 13 Ct.Cust.App. 
494. 

Rule held reasonable 

Rule that petition for remission 
shall be filed not later than sixty 
days after final liquidation was held 
reasonable.—U. S. v. P. V. Bright & 
Co., 19 C.C.P.A.(Customs) 295—U. S. 
V. William Alsberg & Co-, 16 Ct.Cust. 
App. 109. 

Rule held unreasonable 

Rule of board of appraisers requir¬ 
ing petition for remission of addi¬ 
tional duties to be filed within sixty 
days after final appraisement is un¬ 
reasonable and void.—U. S. v. Brody 
& Co., 14 Ct.Cust.App. 90—Klein, 
Messner Co. v. U. S., 13 Ct.Cust.App. 
273. 

21. U.S.—Woolworth Co. v. U. S., 
14 Ct.Cust.App. 81. 

Premature petition 

Petition for remission of addition¬ 
al duty imposed for undervaluation 
filed before liquidation is premature, 


and should be dismissed without 
prejudice.—Erskine, Inc., v. U. S., 14 
Ct.Cust.App. 172—Richard & Co. v. 
TJ. S, 14 Ct.Cust.App. 171—Linck v. 

U. S., 14 Ct.Cust.App. 133—Wool- 

worth Co. V. U. S., 14 Ct.Cust.App. 81. 

22. U.S.—Les Parfums de Moly- 

neaux v. U. S., 26 C.C.PA.(Cus¬ 
toms) 323—U. S. V. Pennsylvania 
Salt Mfg. Co., 26 C.C.P.A. (Cus- 
• toms) 232, certiorari denied Penn¬ 
sylvania Salt Mfg. Co. V. U. S., 59 
S.Ct. 587, 306 U.S. 646. 83 L.Ed. 
1045—^U. S. V. Aug- F. StaufC & Co., 
25 C.C.P.A.(Customs) 215—U. S. v. 
Daimon Raike & Co., 17 C.C.P.A. 
(Customs) 406—^U. S. v. Swift & 
Co., 17 C.C.P.A. (Customs) 54— 

Cintes v. U. S., 16 Ct.Cust.App. 
88—Hensel, Bruckmann & Lor¬ 
bacher V. U. S., 13 Ct.Cust.App. 498 
—Golding Fabrics Corporation v. 
U. S., 13 Ct.Cust.App. 438—Syndi¬ 
cate Trading Co. v. U. S., 13 Ct. 
Cust.App. 409—Union Food Prod¬ 
ucts Co. V. U. S., 13 Ct.Cust.App. 
343—Stone & Downer Co. v. U. S., 
13 Ct.Cust.App. 271. 

Intent of statute 

In the enactment of Tariff Acts 
1922 and 1930, § 489, 42 U.S.St. at L. 
p 962 and 19 U.S.C.A. § 1489, the con¬ 
gress intended to modify the rigid 
rule of prior acts (which provided 
that no refund or remission of ad¬ 
ditional duties could be had, no mat¬ 
ter what the intent of the importer 
was in making undervaluation) and 
to provide, in cases of exportation of 
merchandise, for remission, or refund 
of such additional duties in in¬ 
stances; First, where clerical error 
appears in their levy; and second, 
in cases where it is judicially found 
that the acts of undervaluation, be¬ 
cause of which acts they accrue, are 
“without any intention to defraud 
the revenue of the United States or 
to conceal or misrepresent the facts 
of the case or to deceive the ap¬ 
praiser as to the value of the mer¬ 
chandise." Legislative history con¬ 
sidered.—Les Parfums de Molyneaux 

V. U. S., 26 C.C.P.A.(Customs) 323. 
Liberal construction of statute 

Provision for remission of addi¬ 
tional duties imposed for underval¬ 
uation should be liberally construed. 
—Stone & Downer Co. v. U. S., 13 Ct. 
Cust.App. 271. 

Board of General Appraisers must 
find 

(1) Whether there was any intent 
to defraud or deceive on part of im¬ 
porter or his broker.—^U. S. v. Pish, 
45 S.Ct. 616, 268 U.S. 607, 69 L. 
Ed. 1112. 

(2) Both importer and government 
are entitled to finding relative to in- 
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tent to defraud.—Ciba Co. v. U. S., 12 
Ct.Cust.App. 282. 

(3) Finding that there was no 
fraudulent intent is required only in 
case petition is granted.—^Wolf & Co. 
v. U. S., 13 Ct.Cust.App. 589. 
Matters to be shown 

Petitioner must show good faith, 
absence of circumstances causing a 
reasonable person to question the 
correctness of the value given, and 
full disclosure of material facts.—U. 
S. V. Pennsylvania Salt Mfg. Co,, 26 
C.C.P.A, (Customs) 232, certiorari de¬ 
nied Pennsylvania Salt Mfg. Co. v. 

U. S., 59 S.Ct. 587, 306 U.S. 646, 83 
L.Ed. 1045—Endicott Johnson Corp. 

V. U. S., 24 C.C.P.A. (Customs) 39—H. 
Galland & Co. v. U. S., 17 C.C.P.A. 
(Customs) 51—Stone & Downer Co. 
V. U. S., 13 Ct.Cust.App. 649—Wolf & 
Co. V. U. S., 13 Ct.Cust.App. 589. 

Mere carelessness or negligence 

(1) Will not Impute to petitioner 
an intention to defraud.—Linen 
Thread Co. v. U. S., 13 Ct.Cust.App. 
395—Fish v. U. S., 12 Ct.Cust.App. 
307, certiorari granted U. S. v. Fish, 
45 S.Ct. 99, 266 U.S. 598, 69 L.Ed. 
460. 

(2) But this does not mean that 
proof of negligence is sufficient to es¬ 
tablish good faith.—Guerin Mills, 
Inc. V. U. S., 16 Ct.Cust.App. 457. 
Good faith and diligence 

(1) If petitioner is honest and dili¬ 
gent in attempting to determine val¬ 
ue for the purpose of entry, he will 
not be denied relief merely because 
such value is less than the real val¬ 
ue.—P. Pastene & Co. v. U. S., 21 
C.C.P.A.(Customs) 69. 

(2) Importer entering cabbage at 
invoice price, honestly believing cab¬ 
bage was of inferior grade, was en¬ 
titled to remission of additional duty. 
—Schrikker v. U. S., 13 Ct.Cust.App. 
562. 

(3) Additional duty should be re¬ 
mitted where undervaluation resulted 
from entrant’s erroneous belief that 
invoice stated prices in French 
francs.—Snedeker Corporation v. U. 
S., 14 Ct.Cust.App. 105. 

Where brokers entered merchan¬ 
dise at lower value, misunderstand¬ 
ing importer’s instruction, importer 
was entitled to remission of addi¬ 
tional duty,—Ciba Co. y. U. S., 13 Ct. 
Cust.App. 282. 

Knowledge, notice, and disclosure of 
facts 

(1) Importer is not the insurer of 
the correctness of the value of his 
goods; neither is he held to the 
strict rule that he must positively 
know their value.—P. Pastene & Co. 
I v. U. S., 21 C.C.P.A. (Customs) 6a, 
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(2) In absence of circumstance 
putting reasonably prudent man on 
inQUiry as to market value, importer 
may rely on purchase price.—U. S. v. 
Sabin, 14 Ct.Cust.App. 76—Victor 
& Achelis V. U. S., 14 Ct.Cust.App. 
13. 

(3) Where there is circumstance 
putting reasonable man on inquiry 
as to whether purchase price of im¬ 
ported goods IS market value, im¬ 
porter must make inquiry.—Victor & 
Achelis V. U. S., supra. 

(4) Importer cannot be said to be 
acting in good faith if he declares 
an incorrect value for his goods, 
when he knew, or by reasonable in¬ 
quiry could have been advised, that 
his statement was false.—XJ. S, v. 
Pennsylvania Salt Mfg. Co., 26 C.C. 
P.A.(Customs) 232, certiorari denied 
Pennsylvania Salt Mfg. Co. v. U. S., 
59 S.Ct 587, 306 U.S, 646. 83 L.Pd. 
1045—Mitsubishi Shoji Kaisha, Lim¬ 
ited. V. U. S., 19 C.C.P.A. (Customs) 
91—International Forwarding Co. v. 
XT, S., 17 C.ci.P.A (Customs) 86—Un¬ 
ion Food Products Co. v. U. S., 13 
Ct.Cust.App. 343—Finsilver, Still & 
Moss V. U. S., 13 Ct.Cust.App. 332. 

(5) Importer, who knew, prior to 
first entry, that estimated cost of 
machines imported was greatly in 
excess of entered value, but failed 
to inform customs officials, or to 
amend entries, could not have re¬ 
mission of additional duties imposed 
for undervaluation.—Celanese Corpo¬ 
ration of America v. U. S., 18 C.C.P 
A. (Customs) 417, certiorari denied 52 
S.Ct. 10, 284 U.S. 623, 76 L.Ed. 531. 

(6) Importer who, after being in¬ 
formed by customs officials that its 
goods entered at purchase price were 
undervalued, continued to enter like 
merchandise at same values, was not 
entitled to remission of additional 
duty.—Taggesell Co. v. U. S., 17 C.C. 
P.A. (Customs) 15. 

(7) Evidence showing previous en¬ 
tries, with importer’s knowledge that 
merchandise had neither foreign nor 
export value, was insufficient to jus¬ 
tify remission.—Transatlantic Clock 
& Watch Co. V. U, S., 16 CtCust.App. 
169. 

(8) Petition for remission was 
properly denied where entries were 
made after notice that dutiable val¬ 
ues were being questioned.—I. 
Shainin & Co. v. U. S., 16 Ct.Cust- 
App. 320. 

(9) Where goods were entered in 
conscious ignorance of value, denial 
of petition for remission of addition¬ 
al duty imposed for undervaluation 
was proper.—Elektron Metals Cor¬ 
poration of America v. U. S,, 17 C.C. 
P.A.(Customs) 204—Lowe Co. v. U. 

S., 15 Ct.Cust.App. 418. 

(10) Judgment denying petition 
for remission of duties was not 
against weight of evidence, where 
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importer was experienced broker and 
made no effort to keep himself ad¬ 
vised regarding dutiable charges for 
inland freight and loading.—Cintes 
V. U. S., 16 Ct.Cust.App. 90. 

(11) A petition for remission of 
additional duties will be denied when 
it appears that those directing the 
entry, including the petitioner itself, 
knew that goods identical with or 
similar to the goods entered had a for¬ 
eign market value greater than that 
at which they were entered and did 
not disclose this information to the 
appraiser. The petitioner must, when 
it makes its entry, give to the ap¬ 
praising officer all information which 
it may possess as to the dutiable 
value of the goods entered.—Nation¬ 
al Biscuit Co. V. U. S., 20 C.C.P.A. 
(Customs) 395. 

(12) Importer reporting false mar¬ 
ket value based on purchase price 
cannot obtain remission of additional 
duly for undervaluation, where cir¬ 
cumstances would put reasonable 
man on inquiry.—Vietor & Achelis v. 

U. S., 14 Ct.Cust.App. 13. 

(13) Where importer had informa¬ 
tion as to advance in value and 
failed to notify broker thereof, the 
resulting undervaluation was inex¬ 
cusable.—Stone & Downer Co. v. U. 

S., 13 CtCust.App. 337. 

(14) Entry of goods at purchase 
price on delivery seven months after 
order was inexcusable, in view of 
fluctuation of German currency.— 
Vietor & Achelis v. U. S., supra. 

(15) Lapse of long period between 
time importer knew value of mer¬ 
chandise and time he made entry 
may put him on inquiry as to wheth¬ 
er value had advanced.—Union Food 
Products Co. V. U. S., 13 Ct.Cust 
App. 343—Stone & Downer v. U. S,, 
supra. 

(16) Where goods invoiced in Oc¬ 
tober were entered December 29, 
lapse of time put importer on inquiiT 
as to exchange or market changes. 
—American Import Co. v. U. S., 14 
Ct.Cust.App. 44. 

(17) Where merchandise was ex¬ 
ported three months after invoice 
declaration and eight months after 
purchase, sufficient time had elapsed 
to require inquiry as to dutiable 
value*—F. W. Woolworth Co. v. U. 

S., 16 CtCustApp. 188. 

(18) But lapse of time between 
purchase November 11 and entry 
November 29 is not sufficient to put 
importer on inquiry as to change in 
value to show bad faith in under¬ 
valuation.—Union Food Products Co. 

V. U. S., supra. 

(19) Duty to make inquiry as to 
dutiable value is not performed by 
making inquiry of examiner who 
has no information on subject.—P. 

W. Woolworth Co. v. U. S., supra. 

(20) Manufacture of merchandise 
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in previously idle factory was suffi¬ 
cient to put importer on notice that 
invoice price might be below market 
value.—Lee & Co. v. U. S., 13 Ct. 
Cust.App. 269. 

(21) Where it appears that eight 
carloads of Velveeta cheese were 
purchased by appellant from the 
Kraft Cheese Company, Limited, of 
Canada, a subsidiary of appellant, 
and entered at one dollar and sixty 
cents per dozen half-pound packages, 
and where appellant knew or should 
have known that the cheese had nev¬ 
er been sold for consumption in 
Canada 'in quantities in excess of 
one carload, and that the price for it 
in the usual wholesale quantities, 
two hundred and fifty pounds to one 
carload, was one dollar and eighty 
cents per dozen half-pound pack¬ 
ages, its petition for remission of 
additional duties was properly de¬ 
nied, the cheese being appraised at 
one dollar and eighty cents per 
dozen half-pound packages.—Kraft- 
Phenix Cheese Co. v. U. S., 19 C.C.P. 
A. (Customs) 371. 

(22) It is no part of the official 
duty of the examiner or appraiser to 
give information to the shipper rela¬ 
tive to the value of his goods, nor 
can the customs officials be bound, 
in determining value, by any infor¬ 
mation so given, nor can such infor¬ 
mation be relied on to obviate the 
duty of the importer to ascertain 
and enter at the true value.—Mitsu¬ 
bishi Shoji Kaisha, Limited, v. U. S., 
19 C.C.P.A.(Customs) 91. 

IgrnoraBLce of law is no excuse or 
reason for remission of additional 
duties.-~U. S. v. Swift & Co., 17 C. 
C.P.A. (Customs) 54—Steeb & Co. v. 

U. S., 15 Ct.Cust.App. 302. 

Tull explaxiation. reqxiired 

Proof of circumstances attending 
entry and full explanation thereof is 
required on petition for remission of 
additional duty for undervaluation. 
—Linen Thread Co. v. U. S., IJ Ct. 
Cust.App. 301. 

Burden of proof 

Person making erroneous entry 
has burden, in seeking remission of 
additional duties, of showing ab- 
se*noe of fraudulent intent.—Inter¬ 
national Forwarding Co. v. XJ. S., 17 
C.C.P.A. (Customs) 86—Steeb & Co. 

V. U. S., 15 CtCust.App, 302—Greb- 
stein V. U. S., 15 CtCustApp. 285-— 

U. S. V. North American Mercantile 
Co., 14 Ct.CustApp. 68—Finsilver. 
Still & Moss v. U. S., 13 CtCustApp. 
332. 

Admissibility of evidence 

(1) Price lists not greater than en¬ 
tered values are material and rele¬ 
vant evidence to establish good faith 
on petition for remission of addition¬ 
al duty for undervaluation.—U. S. 

V. Sabin, 14 Ct.CustApp. 76. 

(2) On petition for remission of 
additional duty imposed for under- 
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denial of his petition for the remission of the addi¬ 
tional duty imposed.The statute also provides 
that if the appraised value of the merchandise ex¬ 
ceeds the value declared in the entry by more than 
one hundred per cent the entry shall be presumptive¬ 
ly fraudulent, and that the collector shall seize the 
merchandise and proceed as in case of forfeiture.^^ 
This provision has nothing to do with the imposi¬ 
tion of additional duties, and a petition for the re¬ 
mission of an additional duty for undervaluation 
may be filed although the undervaluation exceeds 
one hundred per cent.^^ 

valuation, testimony that entrant 
was overworked at time was admis¬ 
sible.—Stone & Downer Co. v. U. S., 

14 Ct.Cust.App. 439. ' 

(3) While the issue must be deter¬ 
mined upon the question of intent 
at the time of entry, the conduct 
of petitioner in direct relation to the 
subject matter, before and subse¬ 
quent to the entry, may be looked to 
for the purpose of throwing light 
upon the matter of such intent.—U. 

S. V. Pennsylvania Salt Mfg. Co., 26 

C. C.P.A.(Customs) 232, certiorari de¬ 
nied Pennsylvania Salt Mfg. Co. v. 

V. S., 59 S.Ct 587, 306 U.S. 646, 83 

D. Ed. 1045. 

(4) Custom agent’s testimony that 
he investigated and found no 
evidence of fraud or intent to de¬ 
ceive appraiser was inadmissible.— 

Massce & Co. v. U. S., 13 Ct.Cust. 

App. 601. 

Circumstantial evidence 

Good faith of importer seeking re¬ 
mission of additional duty imposed 
for undervaluation may be shown by 
circumstantial or direct evidence.— 

Hensel, Bruckmann & Lorbacher v. 

U. S., 13 Ct.Cust.App. 498—Linen 

Thread Co. v. U. S., 13 Ct.Cust.App. 

301. 

Sujfficiency of evidence 

(1) To obtain remission of addi¬ 
tional duties imposed for undervalua¬ 
tion, importer must show absence of 
intention to defraud by evidence un¬ 
impeached, reasonable, credible, and 
sufficient to satisfy reasonable mind. 

—Grebstein v, U. S., 15 Ct.Cust.App. 

285. 

(2) But he need not prove this be¬ 
yond reasonable doubt.—Glenden- 
ning, McLeish & Co. v. U. S., 13 Ct. 

Cust.App. 387. 

Evidence held sufficient to warrant 
remission of additional duties.—U. S. 

V. Nichols, 20 C.C.P.A.(Customs) 7— 

U. S. V. Daimon Raike & Co., 17 C. 

C.P.A. (Customs) 406—American 

Finance & Commerce Co. v. U. S., 17 
C.C.P.A. (Customs) 372—Morris Ro- 
senbloom & Co. v. U. S., 17 C.C.P.A. 

(Customs) 45—Frye & Co. v. U. S., 

16 Ct.Cust.App. 325—U. S. v. Frank 


Protest of collector’s refusal to reliquidate entry 
for clerical error see infra § 162. 

What constitutes manifest clerical error. A man¬ 
ifest clerical error is one that is visible to the eye 
or obvious to the understanding, and is apparent 
from the papers to the eye of the appraiser and col¬ 
lector,and does not include an error which may, 
by evidence dehors the record, be shown to have 
been committed.^^ When an entry is made as the 
entrant intends to make it and carries the intended 
signification to the mind of the collector, there is no 
manifest clerical error.^^ Cases in which it was 
held that there was^^ qj- cases in which it was held 

Swedish Produce Co., 4 Ct.Cust. 
App. 223. 

Clerical errors not manifest 
If there is any inherent power in 
the board of general appraisers or 
the courts to correct mistakes in en¬ 
tries and invoices, not made mani¬ 
fest by the papers themselves, it 
cannot be exercised to correct errors 
disclosed for the first time by evi¬ 
dence produced on the hearing before 
the board and not apparent at the 
time the official action complained of 
by the importers was taken.—Hamp¬ 
ton v. U. S., 5 Ct.Cust.App. 51. 

27. U.S.—U. S. V. Rivers, 10 Ct.Cust. 
App. 262—Consmiller v. U. S., 10 
Ct.Cust.App. 109. 

28. U.S.—U. S. V. Rivers, 10 Ct. 
Cust.App. 262—^U. S. V. Proctor, 5 
Ct.Cust.App. 44. 

29. U.S.—^Western Bag Co. v. U. S., 
11 Ct.Cust.App. 220. 

17 C.J. p 638 note 17 [b], [d], [f], 

[j], M. 

Manifest clerical error shown # 

The market value of merchandise 
imported from Calcutta was offi¬ 
cially determined as of the date 
when the vessel bearing it passed an 
Indian point known as Budge Budge. 
In the duplicate consular invoice re¬ 
ceived by the importer this date had 
originally been stated as May 2, but 
an attempt had been made to cor¬ 
rect it to read May 1. In this at¬ 
tempt an imperfect erasure of the 2 
was had and the 1, instead of be¬ 
ing superimposed upon the 2, was 
placed in front of it, so that the date 
appeared as May 12. Importer, hav¬ 
ing made a pro forma entry, amend¬ 
ed it, fixing the market value of the 
merchandise as of May 12, and de¬ 
livered his consular invoice to the 
collector. The triplicate consular 
certificate of the invoice received 
officially at the customhouse stated 
this date as May 1. Duty was levied 
on the market value on May 1, and 
this being higher than the entered 
value, the additional duty provided 
for undervaluation by Tariff Act 1913 
par I § 3 was imposed. The clerical 
error made in stating the date was 


P. Dow Co., 16 Ct.Cust.App. 304— 
U. S. V. Sabin, 14 Ct.Cust.App. 76— 
Rendall & Co. v. U. S., 13 Ct.Cust. 
App. 540—Golding Fabrics Corpora¬ 
tion V. U. S., 13 Ct-CustApp. 438— 
Syndicate Trading Co. v. U. S., 13 Ct. 
Cust.App. 409—Linen Thread Co. v. 

U. S., 13 Ct.Cust.App. 395—Glenden- 
ning, McLeish & Co. v. U. S., 13 Ct. 
Cust.App. 387. 

Evidence held insufficient to war¬ 
rant remission of additional duties. 
—E. N. Kennedy, Inc., v. U. S., 19 C. 
C.P.A. (Customs) 24—Guerin Mills, 
Inc., v. U. S., 16 Ct.Cust.App. 457— 
Rietmann-Pilcer Co. v. U. S., 16 Ct. 
Cust.App. 152—Fenton Co. v. U. S., 
15 Ct.Cust.App. 57—U. S. v. North 
American Mercantile Co., 14 Ct.Cust. 
App. 68 —American Import Co. v. U. 
S., 14 Ct.Cust.App. 44—Stone & 
Downer Co. v. U. S., 13 Ct.Cust.App. 
649—Massce & Co. v. U. S„ 13 Ct. 
CustApp. 601—Wolf & Co. V. U. S.. 
13 Ct.Cust.App. 589—Forbriger & Co. 

V. U. S., 13 Ct.Cust.App. 574—Simon 
Co. V. U. S., 13 Ct.Cust.App. 472— 
Hauptman v. U. S., 13 Ct.Cust.App.’ 
295—Finsilver, Still & Moss v. U. S., 
13 Ct.Cust.App. 332—Lee & Co. v. 
U. S., 13 Ct.Cust.App. 269. 

23 . U.S.—Rendall & Co. v. U. S., 13 
Ct.Cust.App. 540—Hauptman v. XJ. 
S., 13 Ct.Cust.App. 295. 

24. U.S.—U. S. v. Aug. F. Stauft & 
Co., 25 C.C.P.A.(Customs) 215. 

25 . U.S.—U. S. V. American Metal 
Co., 12 Ct.Cust.App. 440. 
Petitioner’s good faith is in issue 

in considering petition for remis¬ 
sion of additional duties, although 
undervaluation exceeds one hundred 
per cent.—U. S. v. American Metal 
Co., supra. 

Remission of forfeiture incurred 
for undervaluation in entry is not 
res judicata of fraud at hearing by 
board of appraisers of petition for 
remission of additional duty.—For¬ 
briger & Co. V. U. S., 13 Ct.Cust. 
App. 574. 

26. U.S.—^Kurz & Co. v. U. S., 13 
Ct.Cust.App. 527—Consmiller v. U. 
S., 10 Ct.Cust.App. 109—U. S. V. 
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§ 146 


that there was not^^ a manifest clerical error are 
referred to in the notes. 

Rehearing. The power of the customs court to 


grant rehearings of petitions for remission of ad¬ 
ditional duties is discretionary.An application 
for rehearing not conforming to a rule of the cus¬ 
toms court as to rehearings is properly denied.^^ 


F. DETERMINATION OF RATE OF DUTY 


§ 147. Classification Generally 

The rate of duty is the amount assessed against 
imported goods from the classification thereof. Under 
the tariff act of 1930 the rate of duty, when based on 
or regulated in any manner by the value of the merchan¬ 
dise, depends on the final appraised value. Administra¬ 
tive practice, as to classification must yield to plain pro¬ 
visions of the statute. 

The process of determining whether imported 
merchandise is dutiable, and, if so, the rate of duty, 
is in customs parlance known as classification.^^ 
The rate of duty is the amount assessed against im¬ 
ported merchandise from the classification there¬ 
of,and the rate and amount of duty is to be de¬ 
termined by the law in force at the time the mer¬ 
chandise is imported.^5 Under the Tariff Act of 
1930 § 503 par c, 19 U.S.C.A. § 1503, the rate of 
duty at which merchandise is to be assessed when 
the rate is based upon or regulated in any manner 
by the value of the merchandise, is dependent on 
the final appraised value.^6 Administrative prac¬ 


tice with reference to classification cannot control 
as against a plain provision of the statute.^'^ 

§ 148. Advisory Classification 

The appraiser must report to the collector such facts 
as to value, etc., as will enable the collector to classify 
the merchandise for duty. 

As imported merchandise must be examined by 
the appraiser sufficiently to enable that officer to 
ascertain its foreign market value, see supra § 121 b, 
it is, at the time the goods are undergoing exami¬ 
nation for purposes of appraisal, convenient to as¬ 
certain their character for purposes of classification. 
The appraiser is therefore required by the regula- 
tionS’^^ to note upon the invoices transmitted to him 
by the collector, not only his findings as to value 
but a brief description of the merchandise, with a 
citation of the paragraph and rate of duty applica¬ 
ble, his report being in such terms as will enable 
the collector to classify the merchandise for duty.^^ 


manifest from a comparison of the 
duplicate with the triplicate, both 
of which were in the hands of the 
collector as parts of the official rec¬ 
ord, and the additional duty should 
not have been imposed.—Western 
Bag Co. V. tr. S., 11 Ct.Cust.App. 
220 . 

30. U.S.—Consmiller v, U. S., 10 Ct. 

Cust.App. 109—Fougera & Co. v. 

U. S., 9 Ct.Cust.App. 29 6. 

17 C.J. p 638 note 17 [a], [e], [g]- 

[i]. 

Mauifes^t clerical error not shown 

(1) Manifest clerical error was not 
shown in entry of molasses, invoiced 
at one-half cent, at one cent per gal¬ 
lon.—^Kurz & Co. V. U. S., 13 Ct.Cust. 
App. 527. 

(2) Resulting undervaluation in 
entry is not excused because exam¬ 
iner, misunderstanding importer's 
agent’s inguiry, misinformed him.— 
Proctor Co. v. IT. S., 12 Ct.Cust.App. 
535. 

(3) Where the entrant of mer¬ 
chandise attempted to state its 
value in accord with published mar¬ 
ket quotations, but selected the quo¬ 
tations for the wrong month and 
so undervalued it, this was not a 
“manifest clerical error.”—Balbach 
Smelting & Refining Co. v. U. S., 11 
Ct.Cust.App. 84, 

(4) The invoice of goods imported 
from Italy stated the value as 6,488 
francs. The back of the invoice 


bore the indorsement “Amount of in¬ 
voice, lire 6,488.” The value of the 
gold franc and the gold lira was the 
same, but the paper lira was de¬ 
preciated. The consular certificate, 
erroneously assuming that the lira 
intended was the paper lira, stated 
the percentage of depreciation and 
the value of the merchandise accord¬ 
ingly. Importer entered the mer¬ 
chandise at such depreciated value. 
This was not “manifest clerical er¬ 
ror.”—U. S. V. Tiffany & Co.,. 10 Ct. 
Cust.App. 247. 

(5) Where merchandise, designed 
by the seller and the importers to 
be distributed by the importers 
gratuitously as samples, was, for 
this reason, invoiced at a specially 
reduced price which the importers 
knew to be below the foreign market 
value, its entry at the specially re¬ 
duced price was not “manifest cleri¬ 
cal error.”—Fougera & Co. v, U. S., 9 
Ct.Cust.App. 296. 

31. U.S.—Taggesell Co. v. U. S., 17 

C.C.P. A. (Customs) 15. 

Discretion held not abused 

After judgment denying petition 
for remission, denial of motion for 
rehearing for introduction of addi¬ 
tional testimony, not shown to be 
newly discovered, was not an abuse 
of discretion,—Rietmann-Pilcer Co. 
V, U. 16 Ct.Cust.App. 152. 

32. U.S.—Taggesell Co. v. U. S., 17 

C.C.P. A. (Customs) 15. 
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33. Cust.Reg., 1915, arts 236, 582, 
630. 

Rules of construction of customs 
tariff laws see supra §§ 19, 23-28. 
Collector’s power to examine as to 
“classification” includes liquidation 
or a reliquidation within one year. 
—U. S. V. Calhoun, D.C.N.Y.,. 184 F. 
4 99, affirmed 215 F. 709, 132 C.C.A. 
37. 

34. U.S.—Bradford Co. v. American 
Lith. Co., 12 CtCust.App. 318. 

35. U.S.—U. S. V. Sandoz Chemical 
Works, 14 Ct.Cust.App. 21. 

36. U.S.—L. Heller & Son v. U. S., 
20 C.C.P.A. (Customs) 257. 

Duty of collector 

The appraised value of certain 
solid, imitation pearl beads, loosely 
strung, as returned by the appraiser, 
did not include the cost of the tin- 
lined wooden case container, but 
such cost was included by the col¬ 
lector in his determination of the 
rate of assessment. It was the duly 
of the collector to determine the rate 
upon the value as returned by the 
appraiser or appeal to reappraise¬ 
ment.—L. Heller & Son v. U. S., su¬ 
pra. 

37. U.S.—U. S. V. Field & Co., 14 
CtCust.App. 376. 

38. CustReg., 1915, arts 582, 1120. 

39. U.S.—Tower Mfg. & Novelty 
Co. V. U. S., 6 Ct.Cust.App. 267— 
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This report by the appraiser, although frequently 
referred to as an advisory classification, has been 
held to be in no sense a classification.Inspectors, 
in lieu of appraisers, are authorized to examine pas¬ 
sengers’ baggage and pass the same when valued at 
not over one hundred dollars.41 

§ 149. Classification by Collector 

It is the duty of the collector to classify the merchan¬ 
dise and determine the rate and amount of duties to be 
assessed. Although the appraiser's report is prima facie 
correct, it is not binding on the collector. The govern¬ 
ment is not estopped by past erroneous methods of clas¬ 
sifying merchandise from changing at any time to a 
proper method. 

It is within the power and duty of the collector 
of customs to classify imported merchandise and 
determine the rate’ and amount of duties to be as¬ 
sessed thereon.“^2 xhe collector is technically the 
classifying officer, although he does not ordinarily 
see the merchandise, but depends upon the advisory 
classification by the appraiser, based upon the lat¬ 
ter’s examination of the goods, see supra § 148; 
and as the function of the latter officer is merely to 
find facts and report them to the collector, his re¬ 
port, while prima facie correct,^^ is not binding, 
and if deemed advisable the collector will return 
the invoice to the appraiser for review and further 
report.^ ^ The government is not estopped by past 
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erroneous methods of classifying goods from chang¬ 
ing at any time to a proper method.^^ 

§ 150. T'wo or More Rates Applicable 

It is a general rule that if two or more rates of duty 
are applicable to an imported article, it should pay duty 
at the highest rate, although it has been held that in 
such case the article should be c!assifi*d under the free 
list. There is a conflict of authority as to whether the 
general rule applies where, with two contrasting rates, 
one is specific and the other ad valorem. 

The law prescribes that if two or more rates of 
duty shall be applicable to any imported article it 
shall pay duty at the highest of such rates.It has 
been held that the expression “rates of duty” in¬ 
cludes an instance where an article is not only made 
free of duty under one paragraph of the tariff but 
is also made subject to duty under another provi¬ 
sion, in which event the article is, for duty purpos¬ 
es, subject to the latter provision.'^^ On the other 
hand, it has been held that in such case the article 
should be classed under the free list.^^ It has also 
been held that this provision cannot apply where, 
with two contrasting rates, one is specific and the 
other ad valorem,but the courts have not been 
in harmony on this question, and it has been held 
that an article covered both by an ad valorem and 
a specific provision is dutiable under whichever pro¬ 
vides the higher rate.^^ 
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National Hat Pin Co. v. U. S., 5 
Ct.Cust.App. 435. 

40. TJ.S.—American Bead Co. v. U. 

S., 7 Ct.Cust.App. 161—National 

Hat Pin Co. v. XJ. S., 5 CtCust. 
App. 435. 

41. Cust.Reg*., 1915, arts 363, 1074. 

42. TJ.S.—A. S. Rosenthal Co. v. U. 
S., C.C.A.N.Y.. 24 P.2d 351—U. S, 
V. Gandolfi & Co., 12 Ct.Cust.App. 
455. 

May compute amouat predicated 

• on value found by proper officers.— 
A. S. Rosenthal v. U. S., C.C.A.N.Y., 
24 F.2d 351. 

lu determining* the rate of duty on 
lumber it is not necessary for the 
collector to take into account the 
“board measure" of the lumber.—R 
*C. Miller Cedar Lumber Co. v. U. S., 
24 C.C.P.A.(Customs) 272. 

Acts not constituting* appraisement 
by collector 

The packing charges were stated in 
the invoice to be eighteen sen per 
cubic foot. The appraiser wrote un¬ 
der this statement “should be 23 sen 
per cu. ft." The collector liquidated 
in accord with the appraiser's anno¬ 
tation. This was not an appraise¬ 
ment by the collector, but a deter¬ 
mination by him of the packing 

• charges, aided, doubtless, by the ap¬ 


praiser's advisory indorsement.—U. 
S. v. Ocean Brokerage Co., 11 Ct.Cust. 
App. 38. 

43. U.S.— tr. S. V. Macy, 7 Ct.Cust. 
App. 8. 

44. U.S.—TJ. S. V. Gandolfi & Co., 12 
Ct.Cust.App. 455—U. S. v. Macy, 
7 Ct.Cust.App. 8. 

17 C.J. p 626 note 90. 

G-overmnent is not bound in all 
respects by appraiser’s report, and 
his advisory classification does not 
prevent proof of actual condition of 
goods when imported.—U. S. v. Me- 
Blaine & Co., 15 Ct.Cust.App. 383. 

Description of property 

The collector is not bound to ac¬ 
cept the description of merchandise 
made by the appraiser.—^U. S. v. 
Marshall Field & Co., 22 C.C.P.A. 
(Customs) 502. 

45. CustReg., 1915, art 627. 

46. U.S.—Gulbenkian v. U. S., C.C. 
N.Y., 175 F. 860, affirmed 186 F. 
133, 108 C.C.A. 245, 

47. U.S.—U. S. V. R. W. Cramer & 
Co., 22 C.C.P.A. (Customs) 45—U. 
S. V. Field & Co., 15 CtCust.Apfi. 
254—U. S. V. American Shipping 
Co., 15 Ct.Cust.App. 249—U, S. v. 
Noe & Sons, 12 CtCustApp. 200. 

17 C.J. p 590 note 19. 
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Pro'Plsion applies only where rates 
are equally applicable.—Lorsch & 
Co. V. U. S., 13 CtCustApp. 172. 

Equally specific provisions 

(1) Provisions for galloons, trim¬ 
mings, ornaments, and fabrics, and 
articles composed of foregoing fab¬ 
rics or articles, and provision for 
fabrics and articles ornamented with 
beads, are equally specific, and the 
highest rate applies.—U. S. v. Amer¬ 
ican Shipping Co., 15 Ct.Cust.App. 
249. 

(2) Provisions for articles com¬ 
posed of lace and for articles from 
which threads have been omitted, 
drawn, punched, or cqt, and with 
threads introduced after weaving, 
are equally specific and hence dutia¬ 
ble at highest rate.—U. S. v. Tan, 15 
Ct.Cust.App. 252. 

48. U.S.—Wyman v. U, S., 13 Ct. 
Cust.App. 241—Jackson v. U. S., 2 
CtCustApp. 70. 

49. U.S.—U. S. V. Merck & Co., C. 
C.N.Y., 91 F. 639, affirmed 97 F. 
989, 38 C.C.A. 701. 


50. 

U.S.- 

—Loggie 

V- U. 

S., 

Me., 137 

F. 

813, 

814, 70 

C.C.A. 

433. 


51. 

U.S.- 

—Meyer 

V. U. 

s.. 

C.aN.Y.^ 


124 F. 296. 
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G. LIQUIDATION AND RELIQUIDATION 

§ 151. Liquidation 

Liquidation is the final computation and ascertainment 
by the collector of the duties due on imported merchan¬ 
dise, based on official reports as to the quantity, char¬ 
acter, and value thereof, and the collector’s own finding 
as to the applicable rate of duty. In the absence of 
contrary provisions, the original liquidation of an entry 
may be made at any time after the importation. 

Liquidation, as well as reliquidation as appears 
infra § 153, is a new liquidation supplanting a for¬ 
mer one, is the final computation and ascertainment 
of the duties due on imported merqhandise®^ based 
on official reports as to the quantity, character, and 
value thereof,S3 and the application thereto of the 
statutory rate of duty which the collector finds ap¬ 
plicable to the particular merchandise.^^ A liqui¬ 
dation is considered to have been made when the 
entry is officially stamped ''liquidated,” and is dated 
in accordance with a customs regulation,although, 
as appears infra § 164, where there is a discrep¬ 
ancy between the date so stamped and the date giv¬ 
en in the public bulletin of liquidation, for purpos¬ 
es of filing a protest the latter date governs. The its completion in a conspicuous place in the cus- 
collector alone has authority to make a liquidation,tomhouse is, in the absence of evidence to the con- 
and findings which enter into the computation and trary, presumed to have been complied with.®® The 

which the collector rather than any other officer or importer is bound to take notice of the liquidation 

the statute imposing them.—Paber, 
Coe & Gregg v. XJ. S., 19 C.C.P.A, 
(Customs) 8, certiorari denied 52 S. 
Ct. IS, 284 U.S. 684, 76 L.Ed. 539. 

57. U.S.—U. S. V. Ocean Brokerage 
Co., 11 Ct.Cust.App. 3S. 

58. U.S.—U. S. V. Tampa Box Co., 
15 Ct.Cust.App. 860. 

59. U.S.—Gerhard & Hey Co. v. U. 

5.. 22 C.C.P.A. (Customs) 655. 

60 . U.S.—U. S. V. Alex. Murphy & 
Co., 16 Ct.Cust.App. 461. 

61. U.S.—U. S. V. Kuyper & Co., 15 
CtCusl.App. 4—Stubbs v. U. S., 7 
Ct.Cust.App. 399. 

62 . U.S.—A. S. Rosenthal Co. v. U. 

5., C.C.A.N.Y., 24 F.2d 351—U. S. 
V. McKetrick, D.C.N.Y., 9 i^.Supp, 
49'5. 

63. U.S.—Vitelli V. U. S., 7 Ct.Cust, 
App. 243. 

64 . U.S.—Gandolfi v. U. S., N.Y.. 74 
P. 549, 20 C.C.A. 652. 

17 C.J. p 634 note 52. 

Warehoused goods 

Statute providing for payment of 
customs duties on withdrawal of im¬ 
ported goods from warehouse at rate 
then required does not prevent col¬ 
lector from liquidating entry when 
he sees fit while goods are in ware¬ 
house.—U. S. V. McKetrick, D.C.N.Y., 
9 F.Supp. 495—17 C.J. p 634 note 52 
Cc]. 

65. U.S.—Phipps V. U. S., 22 C.C. 
P.A.(Customs) 595. 
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52. 'U.S.—U. S. V. Sommers, Mo., 171 i 

F. 57, 96 C.C.A. 299. I 

17 C.J. p 634 note 49. 

The true meaning of “liquidation” 
comprehends the principles as well 
as the arrangement of accounts.—U. 
S. V. Willing, D.C.Pa., 28 F.Cas.No. 
16,727, 4 Dali 376 note. 

“Ascertainment” and “liquidation.” 
in reference to duties are synony¬ 
mous terms.—U. S. v, Cousinery, D. 
C.N:Y., 25 F.Cas.No.14,878, 7 Ben. 

251—17 C.J, p 634 note 49 [b] (2). 

“Liquidated,” when stamped by a 
collector of customs on the entry of 
goods at a customhouse, meant that 
the entry had been passed regularly 
through the various divisions of the 
collector’s office, and the duties 
thereon had been finally ascertained 
and fixed by the customs officials. 
—Merritt v. Cameron, N.Y., 11 S.Ct. 
174, 137 U.S. 542, 34 L.Ed. 772. 

53. U.S.—U. S. V. Sherman, N.Y., 35 
S.Ct. 520, 237 U.S. 146, 59 L.Ed. 
883—Bacardi Corporation v. U. S-, 
11 Ct.Cust.App. 252. 

Effect of false entry 

The entry of goods at a quality 
and value which are false warrants 
liquidation on the basis of the ap¬ 
praised value and the actual quanti¬ 
ty.—U. S. V. T. J. McGrath Sc Co., 16 
Ct.Cust.App. 97. 

54. U.S.—^U. S. V. Sherman, N.Y., 35 
S.Ct. 520, 237 U.S. 146, 59 L.Ed. 


883—U. S. V. Lian, C C.A.N.Y., 10 
F.2d 41—Vitelli v. U. S., 7 Ct. 
Cust.App. 243. 

Classification by collector see supra 
§ 149. 

The term “error in liquidation” is 
not limited to an error in the calcu¬ 
lation of figures or an accidental er¬ 
ror in the rate of duty; it also in¬ 
cludes the imposition of an incorrect 
rate of duty.—U. S. v. Willing, D.C. 
Pa., 28 F.Cas.No.16,727, 4 Dali. 376. 

55. U.S.—U. S. V. Mendel, 7 Ct.Cust. 
App. 476. 

17 C.J. p 634 note 53. 

56. U.S.—^A. S. Rosenthal Co. v. U. 
S., C.C.A.N.Y.," 24 F.2d 351—U. S. 
V. Vitelli, 5 Ct.Cust.App. 151. 

The collector, not the secretary of 

the treasury, is the liquidating offi¬ 
cer, and Tariff Act of 1913 par N § 3 
makes the collector's decision final 
and conclusive unless or until ap¬ 
pealed from according to law. This 
is true, even though the collector’s 
decision may violate the direction 
of the secretary. Rev.St. § 2652, 

directing customs officers to carry 
out the instructions of the secretary 
,of the treasury, confers no rights on 
an appellant from a collector’s liqui¬ 
dation.—Saji & Kariya Co. v. U. S., 
9 Ct.Cust.App. 78. 

Collector has duty to determine 
the amount due as customs duties on 
imported merchandise, regardless of 
how such taxes are designated by 


body is obliged to make are, in the absence of a con¬ 
trary showing, presumed to be correct.^'^ A final 
appraisement by the proper official is a prerequisite 
of a valid liquidation,^nd it is proper for the col¬ 
lector to use the value so found as a factor in his 
computation;^^ but a valid liquidation cannot be 
had on a void appraisement,^^ or while reappraise- 
mcnt proceedings are pcnding.^l erroneous liq¬ 
uidation, as distinguished from one that is unau¬ 
thorized, is not void, and the importer’s only remedy 
in such case is by way of protest®^ in accordance 
with the rules relating thereto, considered infra §§ 
161-175. 

Time of making. In the absence of any contrary 
provision in the statute there is no limit as to the 
time when the original liquidation may be madc,®^ 
and a collector may ordinarily delay such liquida¬ 
tion as he pleases, even for many years.®"^ 

Notice. A customs regulation requiring a bulle¬ 
tin notice of liquidation to be posted on the day of 
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bulletin®® and accordingly is deemed to have at least 
constructive notice of the liquidation on the day of 

its completion.^7 

§ 152. - Finality 

In the absence of fraud or protest, a liquidation be¬ 
comes final and conclusive against all parties after the 
expiration of the applicable statutory period. 

Under § 514 of the Tariff Act of'1930, 19 U.S. 
C.A. § 1514, providing that any liquidation, or re¬ 
liquidation, or refusal to reliquidate for a clerical 
error discovered v^ithin a stated period shall, on 
the expiration of sixty days after the date thereof, 
be final and conclusive on all persons, including the 
United States or any officer thereof, unless within 
such sixty-day period the importer files a written 
protest, the collector is without power to set aside 
his liquidation after the expiration of the sixty-day 
period where no such protest has been filed,except 
in so far as he is authorized to reliquidate within 
two years after a liquidation in case of fraud, see 
infra § 153. Even the legality of a liquidation by 
the collector is not subject to question after the ex¬ 
piration of the sixty-day period without protest.^^ 


Under earlier statutes, too, a legally made liqui¬ 
dation of the entry became final and conclusive 
against all persons interested therein, unless writ¬ 
ten protest within the statutory period after liqui¬ 
dation was made by the importer.'^^ Such provi¬ 
sions, however, were held to make the liquidation 
conclusive only as against the importer, and not 
against the collector but the government, as well 
as the importer, was barred under further provi¬ 
sions of these statutes which made the ^'settlement 
of duties,’^ consisting of liquidation followed by pay¬ 
ment, final and conclusive on all parties^ after the 
expiration of one year from the time of entry^^ 
in the absence of fraud^S or of protest.'^^ 

§ 153. Reliquidation 

A reliquidation is a new liquidation supplanting all 
prior ones; it can be made only by the collector and is 
necessarily his act. Although in some circumstances a 
reliquidation Is required by law, in others it is discre¬ 
tionary with the collector subject to certain restrictions. 

A reliquidation is a new liquidation'^^ made for 
the purpose of correcting mistakes or errors of fact 
or law.*^^ It constitutes an abandonment of all 


©6. U.S.—United States v. Wyman, 
C.C.A.Mo., 156 F. 97. 

67 . U.S.—United States v. Wyman, 

supra—^Wood & Selick v. U. S., 
24 C.C.P. A. (Customs) 355—Gal- 

lag’her & Ascher v. U. S., 21 C.C. 
P.A. (Customs) 313—Spiegel Bros. 
V. U. S., 21 C.C.P.A. (Customs) 310. 

68. U.S.—Phipps V. U. S., 22 C.C.P. 
A. (Customs) 595. 

69. U.S.—Wood & Selick v. U. S., 24 
C.C.P.A. (Customs) 355—Gallagher 
& Ascher v. U. S., 21 C.C.P.A. (Cus¬ 
toms) 313. 

70. U.S.—Gallagher & Ascher v. 
United States, 21 C.C.P.A. (Cus¬ 
toms) 313—Spiegel Bros. v. U. S., 
21 C.C.P.A. (Customs) 310—Scherk 
Importing Co. v. U. S., 17 C.C.P.A. 
(Customs) 135—Vitelli v. U. S., 7 
Ct.Cust.App. 243. 

71. U.S.—U. S. V. Phelps, C.C.N.T., 
27 P.Cas.No.16,039, 17 Blatchf. 312, 
affirmed 2 S.Ct. 389, 107 U.S. 320, 
27 L.Ed. 505. 

17 C.J. p 635 note 56 [a]. 

72. -U.S.—A. S. Rosenthal Co. v. U. 
S.. C.C.A.N.Y., 24 F.2d 351—Cassel 
V. U. S., C.C.N.Y., 146 F. 146—U. 
S. V. McQuade, 16 Ct.Cust.App. 
334. 

^*A11 pairties’’ includes the govern¬ 
ment as well as the importer.—U. S. 
V. Sherman, N.Y., 35 S.Ct. 520, 237 
U.S. 146, 59 L.Ed. 883—17 C.J. p 635 
note 60 [a]. 

The ‘*entry” referred, to does not 
mean the entire transaction leading 
up to the liquidation, but the act of 
the importer in presenting to the 


collector the document known as an 
“entry."—Cassel v. U. S., C.C.N.Y., 
146 F. 146. 

“Time of entry” means the day 
of entry rather than the exact min¬ 
ute or hour when the entry was 
made.—U. S. v. Hurlburt & Sons, 11 
Ct.Cust.App. 24. 

“Settlement of duties” 

Payment of the assessed duties 
and delivery of the merchandise to 
the importer are essential to a “set¬ 
tlement of duties" within the stat¬ 
ute.—Stanley Bulkley Co. v. U. S., 
26 C.C.P.A.(Customs) 368. 

Croods in hond 

This provision did not operate to 
prevent the liquidation of duties on 
an article at any time after its en¬ 
try in bond on or after its withdraw¬ 
al for consumption when there had 
been no previous liquidation.—^Abner 
Doble Co. V. U. S., Cal., 119 F. 152, 
56 C.C.A. 40. 

73. U.S.—U. S. V. Heitz, D.C.Pa., 
238 F. 1002—Vitelli v. U. S,, 7 Ct. 
Cust.App. 243. 

Becovery of duties 

The United States can maintain an 
action to recover customs duties 
where it has been defrauded of the 
amount actually due.—U. S. v. Heitz, 
D.C.Pa., 238 F. 1002. 

“Praud” includes a fraudulent re¬ 
turn by a customs weigher.—^Vitelli 
V. U. S., 7 Ct.Cust.App. 243. 

74. U.S.—Gulbenkian v. Stranahan, 
C.C.N.Y., 158 F. 836. 

Protest no longer pending 

This prohibition does not apply 


where a protest has been filed, even 
though it has been sustained and is 
no longer pending.—Gulbenkian v. 
Stranahan, supra. 

“Protest” means written document 
filed by importer with collector 
against his decision as to rate and 
amount of duty for classification, 
and does not include notice of dis¬ 
satisfaction with appraisement, lead¬ 
ing to appeal therefrom.—U. S. v. 
Lian, C.C.A.N.Y., 10 F 2d 41. 

75. U.S.—U. S. v. Fensterer & Ruhe, 
12 Ct.Cust.App. 410. 

Investigation distinguished 

A reweighing of goods by the col¬ 
lector and the regular weighers, but 
concerning the result of which no 
notice or order was given, and no 
record made thereof, is a mere in¬ 
vestigation, and does not constitute 
a reliquidation of the duties.—U. S. 
V. Seidenberg, C.C.Fla., 17 F. 227. 
Demand for payment 

Collector's demand for payment 
of duty on lost merchandise not in¬ 
cluded in previous liquidation was 
not reliquidation.—U. S. v. Chas. J. 
Webb Sons Co., 16 Ct.Cust.App. 156. 

76. U.S.—U. S. v. Godchaux Sugars, 
Inc., 11 Ct.Cust.App. 529. 

Change in law after liquidation 
A nonretroactive statute enacted 
after a liquidation of certain mer¬ 
chandise and relating to the classi¬ 
fication of such merchandise does 
not of itself warrant a reliquidation, 
nor does it apply in any reliquida¬ 
tion that might lawfully be made.— 
Lundstrom v. U. S., 20 C.C.P.A.(Cus¬ 
toms) 245. 
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prior liquidations'^*^ and becomes in their stead the 
final decision of the collector/^ having all the va¬ 
lidity of the original liquidation.”^^ 

The rule that only the collector can make a liq¬ 
uidation, see supra § 151, applies as well to reliqui- 
dations;S0 hence a reliquidation is necessarily the 
act of the collector.Si In some circumstances re¬ 
liquidation is a duty imposed by law.^2 Thus the 
collector must reliquidate in conformity with the de¬ 
cision of the reviewing body sustaining a protest, 
see infra § 157, or when directed to do so by the 
secretary‘of the treasury, see infra § 155, and also, 
where goods are entered for warehouse, and there 
is a change in the law between the last prior liquida¬ 
tion and withdrawal from bond, whereby the mer¬ 
chandise becomes subject to a different tariff rate, 
it is the duty of the collector to reliquidate accord¬ 
ingly^^ at the time of the withdrawal.However, 
where the collector is not required to do so by law, 
his right to reliquidate an entry is discretionary, 
subject to the restrictions considered in the next 
section.SS The new decision may be made as to the 
law on the same facts, or there may be a new deci¬ 
sion as to facts, based on additional, or new or dif¬ 
ferent, facts and it is immaterial as respects the 
validity of the reliquidation whether the duties as¬ 
sessed are thereby raised or lowered.^”^ 

Provided a prior liquidation has not become con¬ 
clusive against the government, the right to reliqui¬ 
date is not impaired by the facts that the goods 
have passed into consumption,^^ or have been deliv¬ 


ered to the owner,S9 and it exists even after the 
payment of duties on a regular liquidation^O and 
after the refunding of money deposited beyond the 
amount fixed by liquidation.^^ 

Suspension of authority. If the board of general 
appraisers has acquired jurisdiction in a case in 
which protest has been filed, the collector’s author¬ 
ity over the subject matter is suspended pending the 
decision of the board, and he has for the time be¬ 
ing no authority to reliquidate the entry.^2 

§ 154. - Restrictions 

a. In general 

b. Effect of protest 

c. Effect of fraud 

a. In General 

In the absence of fraud or protest, a reliquidation 
after the expiration of the applicable statutory period is 
unauthorized. 

The right to reliquidate being necessarily related 
to the finality of the last previous liquidation, con¬ 
sidered supra § 152, it has been held under § 514 
of the Tariff Act of 1930, 19 U.S.C.A. § 1514, that, 
in the absence of fraud or of protest within sixty 
days, a reliquidation after such sixty-day period is 
unauthorized.^^ ' 

Under former statictcs the right of the collector 
to reliquidate an entry was subject to the restriction 
that, in the absence of fraud and of protest, the set¬ 
tlement of duties becomes final as to all parties one 


77. U.S.—IT. S. V. Fensterer & Ruhe, 
12 CtCust.App. 410—Bertrose Co. 
V. U. S., 12 Ct.Cust.App. 19. 

78. U.S.—IT. S. V. Parkhurst & Co., 
12 Ct.Cust.App. 370. 

79. IT.S.—Louisville Pillow Co. v. IT. 
S., Ky., 144 F. Zt>6, 75 C.C.A. 324— 
Neresheimer v. IT. S., C.C.N.Y., 131 
F. 977, reversed on other grrounds 
136 F. 86, 68 C.C.A. 654. 

80. U.S.—U. S. V. Parkhurst & Co., 
12 Ct.Cust.App. 370. 

81. U.S.—Vandegnft & Co. v. U. 
S., 14 Ct.Cust.App. 24—U. S. v. Fen¬ 
sterer & Ruhe, 12 Ct.Cust.App. 410. 

82. IT.S.—^IT. S. V. Fensterer & Ruhe, 
supra. 

83. IT.S.—IT. S. V. Fensterer & Ruhe, 
supra. 

17 C.J. p 635 note 63. 

Shortage 

Collector, in reliquidating under 
Act of 1922 goods imported and 
warehoused under Tariff Act of 1913, 
must allow shortage reported by ap¬ 
praiser on importation.—IT. S. v. 
Fensterer & Ruhe, supra. 

84. IT.S.—Taylor & Co. v. IT. S., 11 
CtCustApp. 15. 


Effect on goods withdrawn previous¬ 
ly 

Reliquidation under statute as to 
goods in warehouse when act be¬ 
came effective did not affect entry 
withdrawn before such time.—U. S. 
V. Newman, 13 Ct.Cust.App. 96. 

85. U.S.—Gulbenkian v. U. S., C.C. 
N.Y., 175 F. 860, affirmed 186 F. 
133, 108 C.C.A. 245. 

17 C.J. p 635 note 66. 

A former statute was said to con¬ 
fer no absolute right to reliquidate. 
—IT. S. V. Campbell, D.C.N.Y., 10 
F. 816. 

86. U.S.—U. S. V. Phelps, C.C.N.Y., 
27 F.Cas.No.16,039, 17 Blatchf. 312, 
affirmed 2 S.Ct. 389, 107 U.S. 320, 
27 L.Ed. 505—U. S. v. Godchaux 
Sugars, Inc., 11 Ct.Cust.App. 529. 

87. U.S.—U. S. V. Godchaux Sugars, 
Inc., supra. 

88. U.S,—U. S. V. Mexican Interna¬ 
tional R. Co., Tex., 151 F. 545, 81 
C.C.A. 61, 

17 C.J. p 635 note 67. 

XnaccessibiU'ty of goods for exami¬ 
nation 

The fact that no part of the goods 
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or samples are accessible for ex¬ 
amination for the purpose of re¬ 
classification, and that the reclassi¬ 
fication is made on the report of an 
appraiser who never examined the 
goods, does not invalidate a reliqui¬ 
dation.—^Hawley v. U. S,, 3 Ct.Cust. 
App. 456—17 C.J. p 635 note 68. 

89. U.S.—U. S. V. Comarota, D.C.N, 
Y., 2 F. 145—U. S. V. Phelps, C.C.N. 
Y., 27 F.Cas.No.16,039, 17 Blatchf. 
312, affirmed 2 S.Ct. 389, 107 U.S. 
320, 27 L.Ed. 506. 

90. U.S.—Neresheimer v. U. S., C.C. 

■ N.Y., 131 F. 977, reversed on oth¬ 
er grounds 136 F. 86, 68 C.C.A. 654. 

91. U.S.—U. S. V. Fox, D.C.Pa., 63 
F. 531—U. S. V. Phelps, C.C.N.Y., 
27 F.Cas.No.16,039, 17 Blatchf. 312, 
affirmed 2 S.Ct. 389, 107 U.S. 320, 
27 L.Ed. 605. 

92. U.S.—U. S. V. Straus, "s Gt.Cust. 
App. 147. 

Contra Neresheimer v. U. S., C.C.N- 
Y., 131 F. 977, reversed on other 
grounds 136 F. 86, 68 C.C.A. 664. 

93. U.S.—Phipps V. U. S.. 22 C.C. 
P.A.(Customs) 695. 
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year from the time of entry.94 Although the col¬ 
lector could reliquidate only within the year, this 
did not prohibit the government from bringing a 
suit after the expiration of that period for duties 
ascertained by a reliquidation made during the pe- 

riod.95 

Waiver of restrictions. The restriction against 
reliquidation after the statutory period has been 
held subject to waiver by the importer; thus a 
stipulation, in a bond to produce a consular invoice, 
that such duty shall be paid as the invoice shows the 
goods to be subject to, was a waiver of the restric- 

tion.96 

b. Effect of Protest 

The filing of a protest suspends the running of the 
statutory period of limitation, which begins to run anew 
when a reliquidation in conformity with the decision on 
the protest is made. 

The filing of a protest suspends the running of 
the statutory period of limitation,97 and, when the 
protest has been decided and a reliquidation in con¬ 
formity with such decision is made, the statute of 
limitations begins to run again.98 The provision 
that an entry may not be reliquidated after the ex¬ 
piration of the statutory period, “in the absence of 
protest,” does not mean that, if a protest has been 
filed, there is then no limitation in point of time; 
hence, a r*eliquidation made after the expiration of 
such period from the time the protest was satis¬ 
fied is void.99 The presence of a protest relating to 
part only of an importation does not extend the 
time for reliquidating as to any other part,! al¬ 
though a protest as to the rate of exchange permits 


§ 155 

reliquidation as to the quantity of the goods in¬ 
volved in the protest.^ 

c. Effect of Prand 

Provisions making liquidations conclusive after a 
stated period in the absence of fraud do not prevent re¬ 
liquidations after such period where there is fraud; and 
the fraud in such case is not confined to the owner, im¬ 
porter, agent, or consignee. 

Provisions making liquidations conclusive after a 
stated period “in the absence of fraud” do not pre¬ 
vent reliquidations after the expiration of such pe¬ 
riod where there is fraud,9 although the right to re¬ 
liquidate in case of fraud may be restricted by other 
appropriate provisions. Fraud which will justify 
such a reliquidation is not limited to the owner, im¬ 
porter, agent, or consignee,4 but includes fraud on 
the part of a customs weigher.^ A well founded 
suspicion of fraud is sufficient to move a collector 
to reliquidate.^ Where a reliquidation is made after 
the expiration of the statutory period, the United 
States must show fraud ;7 and it has been decided 
that, in an action against the importer to recover a 
balance of duties, the findings of a collector on the 
point of fraud are not conclusive,^ especially if the 
complaint fails to allege the presence of a protest 
or of fraud.9 A reliquidation for fraud is not a 
criminal or quasi-criminal proceeding, nor does it 
seek to enforce a penalty or work a forfeiture; it is 
only an assessment of duties properly due, and, as 
such, purely civil in its nature.!® 

§ 155. - At Other than Proclaimed Val¬ 

ue 

Under a statute substantially so providing, the secre- 
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94. U.S.—Bertrose Co. v. U. S., 12 
Ct.Cust.App. 19. 

17 C.J. p 635 note 73. 

^‘One year after entry” 

(1) “One year after entry” does 
not mean one year after liquidation. 
—U. S. v. Vandegrift, JST.Y., 175 F. 
772, 99 C.C.A. 598—U. S. v. Frazer, 
D.C.N'.Y., 25 F.Cas.lSro.15,161, 10 Ben. 
347. 

(2) As to goods imported before 
tb.e provision took effect, the year 
commenced to run from the time the 
act took effect.—U. S. v. Campbell, 
D.C.N.Y., 10 F. 816. 

“Settlement of duties” 

(1) A liquidation made pending re¬ 
appraisement being void, it is not a 
“settlement of duties.”—Stubbs v. U. 

S., 7 Ct.Cust.App. 399. 

(2) A “settlement of duties” with¬ 
in the statute requires the payment 
of the assessed duties and the de¬ 
livery of the merchandise to the im¬ 
porter.—Stanley Buckley Co. v. U. S., 
26 C.C.P.A.(Customs) 368. 


Prior to enactment of this provi¬ 
sion there was no limitation on the 
right of the collector to reliquidate. 
—U. S. V. Calhoun, D.C.N.Y., 184 F. 
499—Hawley v. U. S., 3 Ct.Cust.App. 
456. 

95. U.S.—IT. S. v. Leng, D.C.N.Y., 18 
F. 15. 

96. U.S.—XT. S. V. Hobbs, 3 Ct.Cust. 
App. 256. 

97. U.S.—Stone & Downer Co. v. U. 

S., 19 C.C.P. A. (Customs) 406—U. 

S. V. New Drinks, 14 Ct.Cust.App. 
16. 

17 C.J. p 635 note 76. 

98. U.S.—Stone & Downer Co. v. U. 

S., 19 C.C.P. A. (Customs) 406—U. 

S. V. Goldberg, 2 Ct.Cust.App. 140. 

99. U.S.—^U. S. V. Goldberg, 2 Ct. 
Cust-App. 140. 

Contra Kendall v. Lyman, C.C.Mass., 
161 F. 652. 

17 C.J. p 636 note 78. 

1. U.S.—Cassel v. U. S., C.C.N.Y., 

146 F. 146. 


2. U.S.—U. S. V. New Drinks, 14 Ct. 
Cust.App. 16. 

3. U.S.—Zucca V. U. S., 10 Ct.Cust. 
App. 133. 

4 . U.S.—Zucca V. U. S., supra. 

17 C.J. p 636 note 83. 

5 . U.S.—U. S. V. Federal Sugar Re¬ 
fining Co., D.C.N.Y., 211 F. 1016— 
Vitelli & Son v. U. S., 7 Ct.Cust. 
App. 243, reversed on other grounds 
F. Vitelli & Son v. U. S., 39 S.Ct. 
544, 250 U.S. 355, 63 L.Ed. 1028. 

6. U.S.—Vitelli & Son v. U. S., su¬ 
pra. 

17 C.J. p 636 note 84. 

7 . U.S.—F. Vitelli & Son v. U. S., 
39 S.Ct. 544, 250 U.S. 355, 63 L.Ed. 
1028, reversing Vitelli & Son v. 
U. S., 7 Ct.Cust.App. 243—Zucca v. 
U. S., 10 Ct.Cust.App. 133. 

8. U.S.—^U. S. V. Federal Sugar Re¬ 
fining Co., D.C.N.Y., 211 P. 1016. 

9 . U.S.—U. S. V. Sherman, N.Y., 
35 S.Ct. 520, 237 U.S. 146, 59 L.Ed. 
883. 

10. U.S.—Zucca V. U. S., 10 Ct.Cust. 
App. 133. 
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tary of the treasury is authorized to direct a reliquida¬ 
tion where, at the date of exportation, the value of the 
foreign money specified in the invoice varies a stated per 
cent from the value proclaimed for the quarter during 
which the goods were exported. A reliquidation in con¬ 
formity with such an order should ordinarily be sustained. 

Under a statute in effect so providing, if the val¬ 
ue of the foreign money specified in the invoice 
shall at date of exportation be a stated per cent 
more or less than the value proclaimed for the quar¬ 
ter during which the merchandise was exported, the 
secretary of the treasury may direct a reliquidation 
of the entry on the basis of the correct value.^^ 
After protracted litigation it has been settled that 
such a provision includes variation between the ex¬ 
change value and the coin value as well as in the 
value of the metal in the coin.^2 js not a reliqui¬ 
dation within the meaning of the statute, however, 
where the secretary of the treasury merely approves 
a liquidation made by a collector of customs, but or¬ 
ders no reliquidation.^3 It has been held that the 
special jurisdiction with respect to reliquidation 
thus vested in the secretary of the treasury is ex¬ 
clusive and may be exercised wholly without regard 
to the pendency of a protest,and in contraven¬ 
tion of a decision of the board of general apprais¬ 
ers relating to the value of the currency in the same 
entry.^5 appears supra § 118, the value pro¬ 
claimed by the secretary of the treasury is conclu¬ 
sive ; hence a reliquidation in conformity with the 
terms of his order should ordinarily be sustained.!^ 
Nevertheless, a reliquidation made pursuant to the 
order of the secretary of the treasury is the act of 
the collector and not that of the secretary, and is, 
therefore, subject to protest in the same manner as 
any other liquidation.^'^ Accordingly, where the 


secretary has acted under an erroneous construction 
of the statute and beyond the scope of the authority 
conferred on him by law, by adopting an illegal 
basis, the question involved is one of law and not 
of fact, and the reliquidation by the collector is re- 
viewable by the board of general appraisers. 

§ 155 , - In Satisfaction of Protest 

On the filing of a protest the collector may review his 
decision and modify it. 

When a protest has been lodged with the collector 
against his assessment of duty, he must review his 
decision within a stated period, and may modify it 
in whole or in part, instead of transmitting the pro¬ 
test to the reviewing body.^^ Having such authori¬ 
ty it is the collector’s duty to act accordingly.20 

§ 157. - By Order of Board of General 

Appraisers or Customs Court 

By express statutory provision the collector is re¬ 
quired to reliquidate In accord with a decision of the re¬ 
viewing body sustaining an importer's protest. 

Under the express terms of the statute the col¬ 
lector has the duty of reliquidating in accord with 
a decision of the board of general appraisers now 
the customs court, sustaining an importer’s pro¬ 
test,and a reliquidation contrary to the decision 
is void.22 It has been held, although not withou't 
conflict, that a reliquidation pursuant to such a de¬ 
cision does not extend the time for filing a protest 
nor give a new right of protest but, if the col¬ 
lector fails to conform his rcliquidation to the terms 
of the board’s decision or order, protest lies to cor¬ 
rect the error.^'^ The collector is not required to 
consider data not implied by the board’s decision.^^ 


11. XJ.S.—Clarke v. U. S., 17 C.C.P.A, 
(Customs) 420. 

Value of foreign money generally 
see supra § 118. 

Reliquidation by order of secretary 
of treasury generally see infra § 
158. 

12. IT.S.—U. S. V. Whitridge, Md., 
25 S.Ct. 406, 197 U.S. 135, 49 L.Ed. 
696, reversing 129 P. 33, 64 C.C.A. 
47, and overruling U. S. v. Beebe, 
122 P. 762, 58 C.C.A. 562~U. S. v. 
Beebe, Mass., 106 P. 75, 45 C.C.A. 
230, certiorari denied 21 S.Ct. 922, 
180 U.S. 640, 45 L.Ed. 711—U. S. 
V. Newhall, C.C.Mass., 91 P. 525, 
appeal dismissed 92 P. 1023, 34 C. 
C.A. 690. 

13. U.S.—U. S. V. Beebe, Mass., 106 
P. 75, 45 C.C.A. 230. 

14. U.S.—U. S. V. Straus, 6 Ct.Cust. 
App. 147. 

17 C.J. p 633 note 20. 

15. U.S.—IClumpp V. Thomas, Pa., 
162 F. 853, 89 C.C.A. 543, cer¬ 
tiorari denied 29 S.Ct. 688, 212 


U. S. 579, 53 L.Ed. 659—Gulbenkian 

V. Stranahan, C.C.N.T., 158 P. 836. 

16. U.S.—Clarke v. U. S., 17 C.C.P.A. 
(Customs) 420. 

17. U.S.—Vandegrift & Co. v. U. 

S., 14 Ct.Cust.App. 24—U. S. v. 
Parkhurst & Co., 12 Ct.Cust.App. 
370. 

18. U.S.—Stone v. Whitridge, Md., 
129 F. 33, 64 C.C.A. 47, reversed 
on other grounds 25 S.Ct. 406, 197 
U.S. 135, 49 L.Ed. 696—U. S. v. 
Beebe, C.C.Mass., 117 P. 670, af¬ 
firming 122 P. 762, 58 C.C.A. 562. 

19. U.S.—Raphael Glass Co. v. U. 

S., 20 C.C.P.A.(Customs) 291. 

17 C.J. p 636 note 87. 

20. U.S.—^Raphael Glass Co. v. U. 

S., supra. 

21. U.S.—Dickson v. U. S., C.C.N.T., 
131 F. 673, affirmed 139 P. 261, 
71 C.C.A. 377. 

Discrepancy between Judgment 
order and decision 
Where decision of board of ap¬ 
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praisers sustained one protest, and 
Judgment order sustained both, col¬ 
lector should reliquidate in accord¬ 
ance with judgment order.—Roessler 
& Hasslacher Chemical Co. v. U. S., 
13 Ct.Cust.App. 451. 

22. U.S.—U. S. V. Leng, D.C.N.T., 
18 P. 15, 

23. U.S.—Stern v. U. S., C.C.N.Y., 
77 P. 607. 

Contra In re Brown, C.C.Mass., 121 
P, 605, affirmed 127 793, 62 C.C.A. 

473. 

24. U.S.—U. S. V. Dickson, K.Y., 139 
P. 251, 71 C.C.A. 377—Roessler & 
Hasslacher Chemical Co. v. U. S., 
13 Ct.Cust.App. 451. 

25. U.S.—U, S. V. Hunter, N.Y., 153 
P. 873, 83 C.C.A. 65. 

Data implied 

A direction by the board to re¬ 
liquidate an entry of cloth without 
any finding as to the yarn number 
or any direction to the collector as to 
such finding was interpreted as di- 
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§ 158. - By Order o£ Secretary of the 

Treasury 

Under a genera! authority granted to the secretary 
of the treasury to give directions and instructions to cus¬ 
toms officers, it has been held that the secretary may di¬ 
rect a reliquidation where in his judgment proper duty 
has not been assessed. 

Apart from the authority of the secretary of the 
treasury to direct the reliquidation of entries in cas¬ 
es of currency fluctuation, considered supra § 155, 
or in cases of manifest clerical error, considered in¬ 
fra § 176, it has been held that, under a general stat¬ 
utory authority granted to him to give directions 
and instructions to customs officers, the secretary 
may direct a reliquidation where in his judgment 
proper duty has not been assessed.26 A reliquida¬ 
tion made on the order of the secretary of the treas¬ 
ury is the act of the collector and not that of the 
secretary.2'^ 


§ 161 

§ 159. - Examination of Importer as Wit¬ 

ness 

Under an appropriate statute, a collector may, with 
a view toward reliquidation, cite an importer to appear 
for examination. 

While a collector, with a view to reliquidating the 
duties, under the law empowering him so to do, may 
cite an importer to appear for examination,^^ this 
power does not extend to an examination into the 
question of value where the goods have been ap¬ 
praised and the time for appeal therefrom has 
passed,since in such case the appraisal, as appears 
supra § 123, is final and conclusive. 

§ 160. - Importer’s Remedy for Illegal 

Reliquidation 

An Importer's only remedy against an illegal re¬ 
liquidation Is protest. 

The only remedy of the importer, if dissatisfied 
with a reliquidation, is protest, as in the case of an 
original liquidation.^^ 


H. PROTESTS IJSr OERERAL 


§161. In General 

A statutory protest under the tariff law is a document 
in the nature of a pleading having the twofold purpose 
of apprising the collector of objections and of limiting 
the Protestant to the objections urged. Although not 
technically an appeal, it serves the purpose of an appeal 
in case it Is not sustained by the collector. It is required 
to be filed with the collector or his duly authorized sub¬ 
ordinate. 

Although a protest is in the nature of a pleading, 
in a strict sense it is not a pleading as known to the 
common law or to the courts of this country. It is 
provided for in the tariff law and is a document by 


w^hich the pleader sets forth the wrong done and the 
relief he asks, and in a way conforms to a plea or 
pleading; but it is not verified and does not state a 
cause of action which would entitle the protestant to 
judgment if not answered or controverted; former¬ 
ly it was not subject to amendment as stated in § 
169 infra, nor is it subject to demurrer, nor does it 
require an answer; and judgment cannot be taken 
against the collector by default.^l Its purpose is 
said to be twofold: (1) To apprise the collector of 
the objections urged by the importer before it should 


recting the collector to make such 
a finding in the manner provided 
by statute and regulations of the 
treasury department.—Lord & Tay¬ 
lor V. U. S., 8 Ct.Cust.App. 345. 

26. IT.S.—Hawley v. U. S., 3 CtCust. 
App. 456. 

17 C.J. p 636 note 96, 

27 . U.S.—Vandegrift & Co. v. U, 
S., 14 Ct.Cust.App. 370—-U. S. v. 
Parkhurst & Co., 12 Ct.Cust.App. 
370. 

28 . U.S.—Bornn Hat Co. v. U. S., 
N.Y., i!l5 F. 709, 132 C.C.A. 87, 
affirming, D.C., 184 F. 499. 

Subpoena duces tecum 

Where proceedings were instituted 
by a collector to reliquidate duties 
on goods imported by a corporation 
engaged in business and having books 
of account, citation was properly is¬ 
sued therein to the corporation di¬ 
recting it to appear in such proceed¬ 


ings and to produce its books of 
account.—U. S. v. Calhoun, D.C.lSr.Y., 
184 F. 499. 

29 . U.S.—Bornn Hat Co. v. U. S., 
N.Y., 215 F. 709, 132 C.C.A. 87, af¬ 
firming, B.C., 184 F. 499. 

30 . U.S.—Louisville Pillow Co. v. 
U. S., Ky., 144 F. 386, 75 C.C.A. 324. 

31 . U.S.—Lamborn & Co. v. U. S., 
C.C.P.A., 104 F.2d 75, certiorari de¬ 
nied 6o’ S.Ct. 115, 308 U.S. 589, 
84 L.Ed. 493—J. H. Lichtenstein 
& Co. V. U. S., C.C.N.Y., 175 F. 
1016—U. Fujita & Co. v. U. S., 
26 C.C.P. A. (Customs) 63—^Kilburn 
Mill V. U, S., 26 C.C.P.A.(Customs) 
54—^U. S. V. Macksoud Importing 
Co., 25 C.C.P.A. (Customs) 44—Man¬ 
ufacturers & Producers of Goat, 
Sheep and Cabretta Leathers in¬ 
cluded within the Membership of 
the Tanners' Council of America v. 
U. S., 21 C.C.P.A.(Customs) 591— 
Lloyd's Subagent v. U, S., 19 C.C. 

317 


P.A. (Customs) 408—Clintes v. U. 
S., 18 C.C.P.A. (Customs) 361— 

Scherk Importing Co. v. U. S., 17 
C.C.P.A.(Customs) 135—Matter of 
Emery-Bird-Thayer Dry Goods Co., 
Treas.Dec. 36959. 

What constitutes pleadings general¬ 
ly see the C.J.S, title Pleading § 
4, also 49 C.J. p 33 note 39-p 36 
note 97. 

History of term 

While the term “protest" was not 
used in the customs administration 
act of 1890, “notice in writing” be¬ 
ing therein used, in Andrews’ Man¬ 
ual of Customs Laws, published in- 
1904, the term was used, and it ap¬ 
peared throughout the treasury reg¬ 
ulations of 1908, and has since been 
employed in board decisions and de¬ 
cisions of the customs court as indi¬ 
cating the notice in writing required 
by the laws to protect the rights of 
the importer.—U. S. v. McCoy, 5 Ct. 
Cust.App. 264. 
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be too late to remove them, if capable of being re¬ 
moved. (2) To hold the importer to the objections 
he then contemplated, on which he really acted, and 
to prevent him, or others in his behalf, from seek¬ 
ing out defects after the business was closed.^^ 

Although in customs jurisprudence a protest is 
not an appeal in ordinary course of law, and may 
be utilized only in the statutory method,^^ yet it has 
been held that in addition to serving the purpose 
of a notice to the collector of alleged errors in his 
classification or assessment, so that he may correct 
his decision in conformity with the protest, should 
he be so minded, it also constitutes in effect an ap¬ 
peal in case the collector declines to sustain the pro- 
test.^^ 

A protest proceeding instituted by American pro¬ 
ducers, wholesalers, or manufacturers, discussed in 
§ 162 infra, is primarily a suit against the govern¬ 
ment. 

Payment of duties and charges. Formerly in case 
of entries for consumption it was a statutory re¬ 
quirement that payment be made of the duties and 
charges ascertained, and compliance with such re¬ 
quirement was a condition precedent to the filing of 
a protest.36 This requirement was held to extend 
to payment of a refund allowed as a drawback as 
a condition precedent to protest of reliquidation of 
the drawback entrics.^*^ 

With whom filed. While the statute prescribes 
that protests shall be filed with the collector, this 
does not mean that they shall be filed with him per¬ 
sonally, rather than with a subordinate duly delegat¬ 
ed but delivery to a watchman not shown to 


have been authorized to receive protests is not suf¬ 
ficient for the purpose of showing the time of fil¬ 
ing with the collector,39 and the filing of a protest 
by mistake with the secretary of the treasury is not 
a filing with the collector.^^ The collector with 
whom the protest must be filed is the collector who 
is legally authorized to make the ascertainment and 
liquidation of duty, although payment may be made 
at a different port.^i 

§ 162. Subject Matter 

A statutory right of protest exists as to decisions of 
the collector of customs, including decisions as to ap¬ 
praisement, liquidation, and reliquidation. American pro¬ 
ducers, wholesalers, or manufacturers also are afforded 
a statutory right of protest as to the classification of 
and rate of duty imposed upon imported merchandise. 
Presidential proclamations as to equalization of costs 
of production may be protested, as may regulations of the 
secretary of the treasury. 

The subject matter as to which protest proceed¬ 
ings may be had depends on the provisions of ap¬ 
plicable statutes.^2 

Protest of collector's decision. Under the stat¬ 
ute a right of protest exists as to all decisions of the 
collector of customs, including the legality of all or¬ 
ders and findings entering into the same, as to the 
rate and amount of duties chargeable, and as to all 
exactions of whatever character within the jurisdic¬ 
tion of the secretary of the treasury.^3 Such right 
of protest must necessarily be confined to the deci¬ 
sion of the collector, and docs not exist as to the 
action of the secretary of the treasury in directing 
the action of the collector.^^ The right to protest a 
decision assessing the rate of duty does not include 
the right to protest the rate as being too low.'^s 


32. U.S.—Shaw v. Prior, C.C.Md., 68 
F. 421. 

33. U.S.—U. S. V. Sherman & Sons 
Co., N.T., 35 S.Ct. 520, 237 U.S. 
146, 59 L.Ed. 883. 

34. U.S.—U. Fujita & Co. v. U. S., 
26 C.C.P.A.(Customs) 63—Kilburn 
Min V. U. S., 2 6 C.C.P.A.(Customs) 
54—U. S. V. Macksoud Importing: 
Co., 25 C.C.P.A. (Customs) 44— 
James Akeroyd & Son v. U. S., 19 
C.C.P.A. (Customs) 249, certiorari 
denied 52 S.Ct. 405, 285 U.S. 550, 
76 L.Ed. 941—U. S. v. Straus, 6 Ct. 
Cust.App. 147. 

35. U.S.—Peltex Corporation v. 

Dutchess Hat Works, C.C.P.A., 71 
F.2d 322. 

36. U.S.—U. S. V. Sherman & Sons 
Co., N.Y., 36 S.Ct. 520, 237 U.S. 
146, 59 L.Ed. 883. 

Payment of duties and charges in 
case of entries for consumption as 
affecting jurisdiction on review see 
infra § 178. 


37. U.S.—Champion Coated Paper 
Co. V. U. S., 24 C.C.P.A.(Customs) 
83. 

The rule of expressio tmlus est ex- 
clusio alterius was held not applica¬ 
ble.—Champion Coated Paper Co. v. 
U. S., supra. 

38. U.S.—Prankenburg v. U. S., C.C. 
N.Y., 77 F. 606—Psaki v, U. S., 
3 Ct.Cust.App. 479. 

39. U.S.—Psaki v. U. S., supra. 

40. U.S.—Matter of Kephart, Treas. 
Dec. 23279. . 

41. U.S.—Matter of Hamburg- 

American Line, Treas.Dec. 24072. 

42. U.S.—Lamborn & Co. v. U. S., 
C.C.P.A., 104 P.2d 75, certiorari de¬ 
nied 60 S.Ct. 115, 308 U.S. 689, 84 
L.Ed. 493. 

Protests as to collector’s decision 

must be confined to the matters spe¬ 
cified hy statute as subject to pro¬ 
test.—Lamhorn & Co. v- U. S., supra. 

43. U.S.—Scherk Importing Co. v. 
U. S., 17 C.C.P.A. (Customs) 135. 
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Exaction 

On importer's abandonment of 
warehoused merchandise after liq¬ 
uidation of entries and sale for sum 
not sufficient to pay estimated du¬ 
ties, demand on importer for balance 
is not an exaction.—Scherk Import¬ 
ing Co. v. U. S., supra. 

44. U.S.—Robinson & Co. v. U. S., 
14 Ct.Cust.App. 209. 

45. U.S.—Fletcher v. U. S., C.C.P. 
A., 92 F.2d 713. 

Pormer statutes 

(1) Under the Customs Adminis¬ 
trative Act of 1890 it was held that 
an importer might properly claim in 
his protest that the merchandise 
was subject to a higher duty than 
had been assessed.—American Mfg. 
Co. V. U. S., 3 Ct.Cust.App. 495—U. 
S. v. Byrne, 3 Ct.Cust.App. 52—U. 
S. V. Schwartz & Co., 8 Ct.Cust.App. 
24. 

(2) However, because the decision 
of U. S. V. Schwartz & Co., supra, 
did not meet with approval, in Act 
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Formerly the importer had a statutory right of 
protest against the decision^^ of the collector as to 
the rate or amount of duty on imported merchan¬ 
dise,^'^ as well as fees, charges, and exactions by the 
collector, except tonnage duties this provision 
was subsequently broadened to include “merchan¬ 
dise on which duty shall have been assessed,” in 
distinction from “imported merchandise.”^® The 
right of protest was not limited to merchandise, for 
which regular entry has been made; it included al¬ 
so parcel post shipments.^® 

In addition to relief from an unsatisfactory ap¬ 
praisement by means of appeal to reappraisement, 
discussed in § 178 infra, questions as to the validity 
of an appraisement may be determined in protest 
proceedings.^^ In such proceedings, however, the 
importer may not retry questions of fact .^2 Inas¬ 
much as the statute permits protest only against the 
collectors decision, a mere question of market value 
decided by the appraiser is not within the statute 
but, if the importer is not dissatisfied with the ap¬ 
praisement and only with the addition of items 
claimed to be nondutiable, his proper remedy is by 
protest.^^ In addition the alleged inclusion of some¬ 


thing not properly a part of the market value of 
the goods and not dutiable at all may be challenged 
by protest,55 and the same means is available for 
the correction of an appraisement conducted on a 
wrong principle, contrary to law,^® Questions of 
amount, not arising from any dispute as to rate, are 
subject to review by protest, such as arise relative 
to the value of the currency of the invoices'^ or 
dutiable quantity.^S If the importer, instead of pro¬ 
ceeding for judicial review by way of protest, ap¬ 
peals for reappraisement, he thereby waives all ob¬ 
jections to the action of the appraiser.^® 

Liquidation is by statute made the subject matter 
of protest.Such statutory right includes not only 
the right to protest the legality of liquidation of 
warehoused merchandise but also the classifica¬ 
tion.®^ 

A reliquidation is a liquidation within the mean¬ 
ing of statutes, relating to protests and a protest 
may therefore legally be filed against a reliquida- 
tion.®2 Although it has been held that a protest 
cannot be filed against reliquidation as to any ques¬ 
tion not involved in the reliquidation,®3 an importer 


Oct. 3, 1913, 38 U.S.St at L. p 187 
c 16 § 3 par N, the right of protest 
was expressly limited to a rate of 
duty claimed to be too hig-h.—Louis¬ 
iana V. McAdoo, 34 S.Ct. 938, 234 U. 
S. 627, 68 L.Bd. 1506. 

(3) Even though such express lim¬ 
itation was dropped in the corres¬ 
ponding Tarife Act 1922 § 514, it was 
indicated that congress did not in¬ 
tend to authorize such a protest.— 
Fletcher v. U. S., C.C.P.A., 92 F.2d 
713. 

4G, “The ‘ascertainment and liq.- 
uidation of duties’ is plainly a ‘de¬ 
cision' within the meaning of the 
section."—U. S. v. Beebe, C.C.Mass., 
117 F. 670, 679, affirmed 122 F. 762, 
58 C.C.A. 662. 

47. U.S.—XT, S. V. American Express 
Co., 5 Ct.Cust.App. 351, 353. 

17 C.J. p 645 note 63. 

Not essential ground of protest 
A.S used in Tariff Act 1909 § 28 
subd 14, the expression "as to the 
rate and amount of duties" was not 
intended as an essential ground of 
protest, the statute not being intend¬ 
ed to limit the grounds or reasons 
of protest.—U. S. v. American Ex¬ 
press Co., supra. 

43. U.S.—^Atlantic Transport Co. v. 

U. S., 5 Ct.Cust.App. 373. 

O’oods entered for drawback 

The right to protest against fees, 
charges, and exactions was confined 
to instances where imported goods 
were involved, and did not include 
charges on goods entered for draw¬ 


back.—^Atlantic Transport Co. v. U. ' 

S., supra. 

49. U.S.—U. S. V. Shallus & Co., 9 
Ct.Cust.App. 168. 

50. U.S.—U. S. V. General Electric 
Co., 4 Ct.Cust.App. 287. 

51. U.S.—U. S. V. Gilson Bros., 20 
C.C.P. A. (Customs) 117. 

17 C.J. p 623 note 38. 

52. U.S.—Oelrichs v. U. S., 2 Ct. 
Cust.App. 355. 

17 C.J. p 623 note 39. 

53. U.S.—Passavant v. U. S., N.Y., 
13 S.Ct. 572, 148 U.S. 214, 37 L. 
Ed. 426. 

17 C.J. p 645 note 69. 

54. U.S.—Oberteuffer v. Bobertson, 
N.T., 6 S.Ct. 462, 116 U.S. 499, 29 
L.Ed. 706. 

55. U.S.—Herman v. U. S., C.C.N.T., 
84 F, 151, reversed on other ' 
grounds 91 P. 116, 33 C.C.A. 400. 

56 . U.S,—U. S. V. Passavant, N.T., 
18 S.Ct. 219, 169 U.S. 16. 42 L.Ed. 
644. 

17 C.J. p 646 note 72. 

Inclusion of nondutiable goods 

Where a part of a shipment has 
been utterly destroyed so as not to 
be dutiable, the importer's claim to 
that effect may be presented by pro¬ 
test.—Poole Co. V. U. S.. 9 Ct.Cust. 
App. 271. 

57. U.S.—U. S. V. Beebe, Mass., 106 
F. 75, 45 C.C.A. 230, certiorari de¬ 
nied 21 S.Ct. 922, 180 U.S. 640, 46 
L.Ed. 711. 

17 C.J. p 646 note 74. 
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58. U.S.—Hollender v. U. S., 4 Ct. 
Cust.App. 406—U. S. V. Hablcht, 1 
Ct.Cust.App. 53. 

59. U.S.—Burgess v. Converse, C. 
C.Mass., 4 P.Cas.No.2,154, 2 Curt. 
216, affirmed 18 How. 413, 15 L.Ed. 
455—Oelrichs v. U. S., 2 Ct.Cust. 
App. 355. 

60. U.S.—Scherk Importing Co. v. 
U. S., 17 C.C.P.A. (Customs) 135. 

Under Tariff Act of 1922 

(1) The sole remedy of the im¬ 
porter to challenge the validity of 
a liquidation was by protest.—U. S. 
V. Tampa Box Co., 15 Ct.Cust.App. 
360. 

(2) The right of protest extended 
to liquidation of the amount of in¬ 
ternal revenue taxes imposed on im¬ 
ported merchandise.—Faber, Coe & 
Gregg V. U. S., 19 C.C.P.A. (Customs) 
8, certiorari denied 62 S.Ct. 18, 284 
U.S. 634, 76 L.Ed. 539. 

61 . U.S.—Scherk Importing Co. v, 
U. S.. 17 C.C.P.A.(Customs) 135. 

62. U.S.—American Cigar Co. v. U. 

S., N.Y., 146 Fed. 484, 77 C.C.A. 
40, reversed on other grounds 27 
S.Ct. 191, 204 U.S. 143, 51 L.Ed. 
411—Louisville Pillow Co. v. U. 

S., Ky., 144 F. 386, 75 C.C.A. 324— 
U. S. V. Fensterer & Ruhe, 12 Ct, 
Cust.App. 410—Matter of Henry, 
Treas.Dec. 22,805. 

Reliquidation see, supra §§ 153-160. 

63 . U.S.—Jacot V, U. S., C.C.N.T., 
84 F. 159—Matter of Franklin Su¬ 
gar Refining Co., Treas.Rec. 22^39. 
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may on reliquidation protest against a feature of the 
original liquidation which was not affected by the 
reliquidation.®^ Where reliquidation is not made 
voluntarily, and the collector acts merely ministe¬ 
rially in executing an order, protest does not lie;®^ 
but, where the collector fails to conform his re¬ 
liquidation to the mandate of such superior author¬ 
ity, his action in this regard, being in excess of au¬ 
thority, is assailable by protest,®® and if he has with¬ 
held a portion of the duty which should be refund¬ 
ed or has otherwise exercised his judgment in a 
manner which amounted to a new decision on his 
part, the importer is entitled to resort to protest pro¬ 
ceedings.®'^ A protest against a reliquidation or¬ 
dered by the secretary of the treasury raises no 
question as to the right of the secretary to order 
it®® Failure or refusal of the collector to reliqui¬ 
date merchandise when withdrawn from a ware¬ 


house constitutes a final decision against which a 
protest may be filed. ®^ 

Likewise a statutory right of protest exists as to 
the refusal of the collector to reliquidate any entry 
for a clerical error discovered within a specified 
time,"^® but the error must be both clerical and man¬ 
ifest on the record before the collector at the time 
of liquidation.71 It is held that there is no manifest 
clerical error in the entered value, where the entry 
was in precisely the terms intended,72 nor in an ap¬ 
praisement, where the appraiser correctly expressed 
his intent as the result of his deliberate judgment.73 

Protest by American producers, wholesalers, or 
manufacturers, American producers, manufactur¬ 
ers, or wholesalers are by statute entitled to protest 
against the classification of and rate of duty im¬ 
posed on imported merchandise.74 Such right of 


Sliortag*e 

Protest cannot present question of 
shortage on a full case of merchan¬ 
dise which was exported prior to 
liquidation.—U. S. v. Fensterer & 


Huhe, 12 Ct.CustApp. 410. 

64. n.S,—Sgobel v. Robertson, C.C. 

N,Y., 126 F, 577. 

17 C.J. p 646 note 78. 

€5. IT.S.—Smith v. U. S., 1 Ct.Cust. 
App. 489. 

Order of secretary of the treasury 
XJ.S.—Matter of Murphy, Treas.Dec. 
26216. 

Order of the former board of gfeueral 
appraisers 

TJ.S.—Smith V. U. S., 1 Ct.CustApp. 
489—Matter of Wetstein, Treas. 
Dec. 26848. 

Order of other tribunal 
XJ.S.—TJ. S. V. Edward M. Poons Co. 
of Kobe, 18 C.C.P.A.(Customs) 283 
—Matter of Downing, Treas.Dec. 
27538. 

66. XJ.S.—XJ. S. V. Dickson, N.Y., 139 
F. 251, 71 C.C.A. 377—Matter of 
Downing, Treas.Dec. 27538. 

67. r.S.—U. S. V. Parkhurst & Co., 
12 Ct.CustApp. 370. 

17 C.J. p 646 note 84. 

68. XJ.S.—^Vandegrift & Co. v. U. S., 
14 Ct.CustApp. 24. 

69. XJ.S.—D. S. v. F. B. Vandegrift 
& Co., 17 C.C.P.A. (Customs) 127. 

'70. U.S.—Tamada v. D. S., 26 C.C. 
P. A. (Customs) 89. 

‘‘Clerical error’’ implies negligence 
or carelessness of a clerk, writer, or 
copyist, and assumes that the mis¬ 
take, or negligence, or carelessness, 
is that of one engaged in the subor¬ 
dinate service of transcription, copy¬ 
ing, or comparison; labor not re¬ 
quiring original thought Where a 
standard article was incorrectly in¬ 
voiced at an' excessive price, this 
was a clerical error of a kind of 


which correction is not- harmful to 
the administration of customs laws, 
and relief from which should be 
granted.—Morimura v. XJ. S., C.C.N. 
y., 160 F. 280. 

Nature of clerical error 

(1) A clerical error made in pre¬ 
paring or filing a duress entry cer¬ 
tificate is such a clerical error as 
may form the basis for a protest 
by importer against the refusal of 
the collector to reliquidate, when it 
IS clearly shown to be a clerical er¬ 
ror, and where the good faith re¬ 
quired by the statute is affirmative¬ 
ly shown and unquestioned, the stat¬ 
ute being broad enough to cover and 
was intended to cover clerical errors 
made by an entrant which are re¬ 
sponsible for liquidating on a wrong 
value, as well as clerical errors 
which bring about an erroneous as¬ 
certainment of the amount of duty 
on a correct value of imported mer¬ 
chandise.—Yamada v. XJ. S., 26 C.C. 
P.A. (Customs) 89. 

(2) In filing a duress entry, where 
a customs house broken acting in a 
clerical capacity, attached an old 
certificate which did not contain the 
correct number of the test case, al¬ 
though he intended to file a new 
certificate given him by the customs 
attorney for the importer, but due 
to carelessness, inadvertence, and 
mistake, his proper intention was 
improperly executed, there was in¬ 
advertence and mistake resulting in 
a clerical error within the meaning 
of the statute, the error being made 
by one on whom no duty devolved 
to exercise original thought or judg¬ 
ment in determining what pending 
cases were to be listed.—Yamada v. 
XJ. S., supra. 

(3) The error must be such as is 
found from facts entirely outside of 
the papers which were before the 

[ collector at the time of the assess¬ 
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ment.—De Liagre v. XJ. S., 6 Ct.Cust. 
App. 470. 

(4) Where the number of yards 
was stated in the invoice at the val¬ 
ue per meter, this was not a mani¬ 
fest clerical error.—De Liagre v. U. 
S., supra. 

(5) Clerk in employ of company, 
who, instead of obeying instructions 
to make entry on invoices in accord¬ 
ance with yen price, used “C. I. F. 
Duty Paid'’ invoice, did not make 
"clerical error” such as would sup¬ 
port importer’s protest.—McQuillan 
V. XJ. S., IS C.C.P.A.(Customs) 215. 

(6) Where a purchasing commis¬ 
sion was erroneously included in the 
entered value, it was not a manifest 
clerical error.—XJ. S. v. Brodie, 6 Ct. 
Cust.App. 186—17 C.J, p 638 note 17 
Ch]. 

(7) An inaccuracy in an entry 
which was the result of an inaccu¬ 
rate intention on the part of an ac¬ 
countant, and not of the clerical ex¬ 
ecution of that intention, was not a 
manifest clerical error, or even a 
clerical error.~U. S. v. Wyman, 4 
Ct.Cust.App. 264. 

71 - U.S.—D. S. V. Nozaki, 5 Ct.Cust. 
App. 286. 

72 - U.S.—U. S. V. Proctor, 5 Ct.Cust. 
App. 44. 

Error in currency conversion 

The fact that the entrant, in re-- 
ducing the total value of the invoice 
from the foreign currency to its 
American equivalent, staled the lat¬ 
ter too low is immaterial.—Thom¬ 
sen V. D. S., 5 Ct.Cust.App. 69. 

73 - U.S.—XJ. S. V. National Steam 
Nav. Co., Ltd., 4 Ct.Cust.App. 491. 

74 . U.S.—E. C. Miller Cedar Lum¬ 
ber Co. V. U. S., C.C.P.A., 86 F.2d 
429. 

Board measure of imported lumber 
Statutory rates of duty are not 
dependent on determination of board 
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protest against classification of imported goods is 
restricted to protests solely for the purpose of rais¬ 
ing the issue as to the proper rate or rates of duty/^ 
and does not extend to protest against classifica¬ 
tion so far as it relates to the delivery or withhold¬ 
ing of delivery of merchandise,76 nor, except where 
classification or rate of duty is necessarily involved, 
to the amount of duty, questions as to the weight, 
measure and (Quantities of imported merchandise, or 
to challenge the correctness of the collector’s orders 
and findings ;77 but it has been held that the right 
of protest against the rate of duty exists irrespec¬ 
tive of questions of classification.78 Provided stat¬ 
utory conditions precedent have been complied with, 
protests may be made as to liquidations in the ini¬ 
tial importations complained of, and the right is not 
limited to importations subsequent to the adverse de¬ 
cision of the secretary of the treasury.79 While 
the right of protest of itself includes a protest of a 
rate of duty as too low,^^ in view of the provision 
of the Reciprocal Trade Agreement Act, expressly 
denying to importers the right of protest of rates 
as to articles imported under its provisions, in such 
case there can be no protest of a rate of duty as too 
low.^^ 


Presidential proclamations approving the rates of 
duty and changes in classification and in basis of 
value by the tariff commission also may be attacked 
by protest proceedings for alleged invalidity,the 
ground of such proceeding being the statutory right 
of p’-otest by American manufacturers, producers, 
or wholesalers against the rate of duty imposed up¬ 
on imported merchandise or the classification there- 
of,S^ or the statutory right of protest of decisions 
of the collector as to the rate and amount of du¬ 
ties and as to all exactions of whatever character.^^ 

Regulations of secretary of the treastiry also may 
be questioned by protest. 

§ 163. Persons Entitled 

Protests of decisions of the collector of customs are 
required to be made by the importer, consignee, or agent 
of the person paying or claiming. Protests by American 
manufacturers, wholesalers, or producers must be made 
by a legal entity, and cannot be made by an agent. 

Protests as to decisions of the collector of cus¬ 
toms are by statute to be made by the importer, 
consignee, or agent of the person paying or claim- 
ing.s® Based upon the legal proposition of '‘qui 


measure of imported lumber, and 
hence American manufacturer's pro¬ 
test agrainst method of collector’s de¬ 
termination of board measure did 
not raise issue of either classifica¬ 
tion of merchandise or rate of duty 
within statute authorizing- protest 
on such issues by American manu¬ 
facturer to the customs court.—E. 
C. Miller Cedar Lumber Co. v. U. S., 
supra. 

75. U.S.—Latchford Glass Co. v. U. 

S., 25 C.C.P.A. (Customs) 207~E. 
C. Miller Cedar Lumber Co. v. U. 

S., 24 C.C.P.A. (Customs) 272. 

76. U.S.—Latchford Glass Co. v. U. 

S., 25 C.C.P.A. (Customs) 207. 

77. U.S.—E. C. Miller Cedar Lumber 
Co. V. U. S., 24 C.C.P.A. (Customs) 
272. 

78. U.S.—Peltex Corporation v. 

Dutchess Hat Works, C.C.P.A., 71 
P.2d 322. 

Contrary leg*islative intent not indi¬ 
cated 

Omission from a statute, provid¬ 
ing: for protest of classification or 
rate of duty, of a clause in a pre¬ 
vious statute that the protest may 
be filed with the same effect as a 
protest of decisions of the collector 
does not indicate a legislative in¬ 
tent that the right of protest under 
the later statute should be more 
limited than under the earlier stat¬ 
ute, the omission probably being due 
to the fact that such clause was in¬ 
consistent with other provisions of 

25 C.J.S.—21 


that statute.—Peltex Corporation v. 
Dutchess Hat Works, supra. 

78. U.S.—Mayers, Osterwald & 

Muhlfeld V. Bendler, 18 C.C.P.A. 
(Customs) 117. 

80. U.S.—Fletcher v. U. S., C.C.P. 
A., 92 P.2d 713. 

81. U.S.—Fletcher v. U. S., supra. 

8i2. U.S.—U. S. V. Fox River Butter 

Co., 20 C.C.P.A.(Customs) 38, cer¬ 
tiorari denied Pox River Butter 
Co. V. U. S., 53 S.Ct. 83, 287 U.S. 
628, 77 L.Ed. 545. 

Presidential proclamation approving 
rates of duty and changes in clas¬ 
sification reported by tariff com¬ 
mission see supra § 13. 
IToncoinpliaxice -with condition prece¬ 
dent 

Where a presidential proclamation 
increases the rate of duties without 
a legal investigation by the tariff 
commission, a condition precedent 
to a lawful proclamation, protest is 
a proper remedy.—^U- S. v. Fox Riv¬ 
er Butter Co., supra. 

83. U.S.—Peltex Corporation v. 
Dutchess Hat Works, C.C.P.A., 71 
F.2d 322. 

84. U.S.—^William A. Foster & Co. 
V. U. S., C.C.P.A., 20 C.C.P.A. 15. 

85. U.S.—^National Sanitary Rag Co. 
V. Hamilton, D.C.Cal., 4 F.Supp. 
642. 

86. U.S.—Patchogue-Plymouth Mills 
Corporation v. Durning, C.C.A.N. 
Y., 101 F-2d 41—^Manufacturers & 
Producers of Goat, Sheep and Ca- 
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bretta Leathers Included within 
the Membership of the Tanners' 
Council of America v. U. S., 21 
C.C.P.A. (Customs) 591. 

Partnership 

Under the general principle that 
the appointment of one member of 
a partnership is not an appointment 
of the partnership as a body, stated 
in the C.J.S. title Partnership § 151, 
also 47 C.J. p 850 note 89, the ap¬ 
pointment of a partner to file a pro¬ 
test does not authorize the part¬ 
nership to file the protest.—U. S. v. 
F. L. Kraemer & Co., 17 C.C.P.A. 
(Customs) 448. 

Principal 

(1) The statutory reference to the 
“agent” of person paying charge in¬ 
cludes principal.—Pat chogu e-Plym¬ 
outh Mills Corporation v. Durning, 
C.C.A.N.Y., 101 F.2d 41. 

(2) Thus a corporation is entitled 
to make a protest since it could act 
only by agent.—Patchogue-Plymouth 
Mills C 9 rporation v. Durning, supra. 
Owner 

Owner of imported merchandise 
on which duty has been paid has 
right to file protest, in view of leg¬ 
islative history of statutes relating 
to litigation regarding revenues de¬ 
rived from customs.—Patchogue- 
Plymouth Mills Corporation v. Durn¬ 
ing, supra. 

Former statute 

Under Rev.St. § 2931, the owner, 
importer, consignee, or agent of the 
merchandise, in the case of duties 
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facit per alum facit per se,” a protest made by an 
ag'ent is, in law, made by his principals'^ It must 
appear that the protest was filed by one having a 
right so to do under the statute,S8 although such 
fact may be supplied by evidence and need not ap¬ 
pear in the record itself.s^ 

The right of protest is not barred by reason of a 
voluntary entry.^^ So protests as to merchandise 
entered in bonded warehouses, when seasonably 
filed, may be litigated after withdrawal of the mer¬ 
chandise from the warehouses.^^ 

The statutory right of protest by American man¬ 
ufacturers, producers, or wholesalers against the 
classification of or rate of duty imposed upon im¬ 
ported merchandise does not extend to an associa¬ 
tion of manufacturers even though constituting a le¬ 
gal entity, 92 jior may a protest of this nature be 
made or filed by a protestant not a legal entity.^^ 
Such protests are not authorized to be made in the 


name of agents; and, although attorneys may act 
for the protestant, the proceeding must be carried on 
in the name of the protestant.^^ 

§ 164. Time of Making and Filing 

a. In general 

b. Computation of time 

a. In G-eneral 

Statutes regulate the time for filing protests, both as 
to protests of the collector's decisions and as to protests 
by American manufacturers, producers, or wholesalers. 
Compliance with such statutes is essential. 

Protests against all decisions of the collector of 
customs, other than protests by American manufac¬ 
turers, producers, and wholesalers, as to liquidation, 
reliquidation, decision, or refusal, as well as in cas¬ 
es of merchandise entered in bond as for consump¬ 
tion, arc by statute required to be filed within sixty 
days thereafter.95 The right to make protest be- 


levied on merchandise, alone, could | 
protest.—Hager v. Swayne, Cal., 13 | 
S.Ct 841. 149 U.S. 242, 37 L.Ed. 719. 

87. TJ.S.—Gray v. Lawrence, C.C.N. 

Y., 10 F.Gas.No.5,722, 3 Blatchf. 

117—Yee Chong Lung & Co. v. U. 

5.. 11 Ct.Cust.App. 382. 

Bower of attorney 

Customs Regulations 1915 art 221, 
providing that “a power of attorney 
may be executed for the transaction 
of a specified part or for all of the 
customs business of the principal,” 
is permissive and not mandatory 
and does not require that such pow¬ 
er of attorney must always be on 
file with the collector of customs in 
order to authorize an agent of an 
importer to file a protest in his be¬ 
half.—Yee Chong Lung & Co. v. U. 

S., supra. 

88. Xj.S.—Abegg v. U. S., C.C.N.Y., 
71 F. 960. 

IT C.J. p 646 note 88. 

Better practice is for one purport¬ 
ing to act as agent in filing protest 
in connection with claim for draw¬ 
back to disclose in the document it¬ 
self capacity in which he acts.—XT. 
S. V. P. L, Kraemer & Co., 17 C.C. 
P.A.(Customs) 448. 

Disclosure of identity of parties 
paying charges and filing protest 
does not show that the charges or 
exactions were made against them. 
—^U. S. V. Hawley & Letzerich, 17 C. 
C.P.A. (Customs) 110. 

89. U.S.—U. S. V. Hannevig, 10 Ct. 
Cust.App. 124. 

90. U.S.—Page & Jones v. U. S., 26 
C.C.P.A. (Customs) 124. 

91. U.S.—Stone & Downer Co. v. U. 

5., 19 C.C.P.A.(Customs) 259. 

92. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 


Leathers Included within the 
Membership of the Tanners’ Coun¬ 
cil of America v. U. S., 21 C.C.P.A. 
(Customs) 591—Porcelain Enamel 
Institute v. U. S., Treas.Dec. 46,- 
713. 

93. U.S.—Manufacturers & Produc¬ 
ers of Goat. Sheep and Cabretta 
Leathers Included within the 
Membership of the Tanners’ Coun¬ 
cil of America v. U. S., 21 C.C.P. 
A.(Customs) 591. 

94. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 
Leathers Included within the 
Membership of the Tanners’ Coun¬ 
cil of America, v. U. S., supra. 

95. U.S.—Gallagher & Ascher v. U. 

S., 21 C.C.P.A. (Customs) 313. 

Pormer statutes 

(1) Under the act of June 30, 1864, 
protest was required to be filed 
within ten days after the ascertain¬ 
ment and liquidation of the duties. 
—Davies v. Miller, N.Y., 9 S.Ct. 560, 
130 U.S. 284, 32 L.Ed. 932. 

(2) Prospective protests were in¬ 
valid under such statute.—^Ullman 
V. Murphy, C.C.N.Y., 24 F.Cas.No.l4,- 
325, 11 Blatchf. 354—17 C.J. p 647 
note 99 [a]. 

(3) The statute fixed the limit 
beyond which a protest should not 
be filed, but did not fix the final 
ascertainment and liquidation of du¬ 
ties as the time at which the pro¬ 
test might first he filed.—Davies v. 
Miller, supra. 

(4) Under this statute protest was 
not required to be made before pay¬ 
ment.—Saltonstall v. Birtwell, 17 S. 
Ct. 19, 164 U.S. 54, 41 L.Ed. 348, af¬ 
firming, 66 F.'960, 14 C.C.A. 205. ** 

(6) Similar provisions were con¬ 
tained in the Act of June 10, 1890, 
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c 407 § 14.—U. S. V. General Elec¬ 
tric Co., 4 Ct.Cust.App. 287. 

(6) The act of May 27, 1908, 35 
U.S.St. at L. p 403 c 205 § 1, changed 
the limitation to fifteen days. 

(7) Subsequently the act of Oct. 
3, 1913, 38 U.S.St. at L. p 187 c 16 § 
3 par N, changed the time limitation 
to thirty days after .such action, ex¬ 
cept that a protest against fees, 
charges and exactions, was required 
to be filed within fifteen days after 
payment.—Henry Hollander Oo. v. 

U. S,, 22 C.C.P.A. (Customs) 645—U. 
S. V. Andrews & Co., 14 Ot.Ou.st.App. 
62 — U. S. V. Godchaux Sugars, Inc., 
11 Ct.Cust.App. 529—Kennedy & 
Moon V. U. S., 9 Ct.Cust.App. 49. 

(8) The reason for the distinction 
thus made was that the amount of 
duties due was definitely determined 
after the payment of estimated du¬ 
ties, whereas the amount of a non- 
dutiable fee, charge, or exaction was 
definitely settled and fixed, so far as 
the collector was concerned, when 
payment was made.—Sheldon & Co. 

V. U. S., 8 Ct.Cust.App. 215. 

(9) The importer could challenge 
the legality of the appraisement by 
filing protest with the collector at 
the time of assessment.— U. S. v. 
Lian, C.C.A.N.Y., 10 F.2d 41. 

(10) Where diamonds brought in¬ 
to this country by mail were seized 
and denied entry by the collector, 
and on recommendation of the dis¬ 
trict attorney the secretary of the 
treasury authorized the collector to 
release them on payment of a sum 
of money equal to the duty, plus 
twenty per cent, this sum was not 
duty, and if it was a fee, charge, or 
exaction, withi^ the meaning of those 
terms as used in the statute was 
not decided, protest presented more 
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his daughter, for whose honor he is willing to sacrifice 
everything. Gilda enters and, though she sees that she 
has been deceived, she implores her father to pardon 
the Duke, whom she still loves. But Rigoletto vows 
vengeance, and engages Sparafucile to stab the Duke. 
Sparafucile decoys him into his inn, where his sister 
Maddalena awaits him. She too is enamored of the 
Duke, who makes love to her as to all young females, 
and she entreats her brother to have mercy on him. 
Sparafucile declares that he will wait until midnight, 
and will spare him if another victim should turn up 
before then. Meanwhile Rigoletto persuades his 
daughter to fiy from the Duke’s pursuit, but before he 
takes her away he wants to show her lover’s fickleness 
in order to cure her of her love. 

She comes to the inn in masculine attire, and, hear¬ 
ing the discourse between Sparafucile and his sister, 
resolves to save her lover. She enters the inn and is 
instantly put to death, placed in a sack, and given to 
Rigoletto, who proceeds to the river to dispose of the 
corpse- At this instant he hears the voice of the 
Duke, who passes by, singing a frivolous tune. Terri¬ 
fied, Rigoletto opens the sack and recognizes his daugh¬ 
ter, who is yet able to tell him that she gave her life 
for that of her seducer, and then expires. With an aw¬ 
ful cry the unhappy father sinks upon the corpse. 
Count Monterone’s curse has been fulfilled. 
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or a preliminary estimate of the duty made to allow 
payment so that the importer may obtain possession 
of the merchandise.^ A reliquidation becomes a 
liquidation in lieu of the original liquidation so as 
to be within the meaning of such statutes,^ that is, 
upon reliquidation the original liquidation is aban¬ 
doned so that the time within which protest must 
be filed begins to run from the date of the reliquida- 
tion.^ However, this rule is subject to the statu¬ 
tory restriction that a reliquidation shall not open 
the entry so that a protest may be filed against the 
decision of the collector on any question not in¬ 
volved in such reliquidation.^ 

Although for a time a distinction was made be¬ 
tween merchandise entered for consumption and 
that entered for warehouse without payment of 
duty, so that the period for protest was for the lat¬ 
ter class reckoned from the final withdrawal for 
consumption, it has been authoritatively decided that 
such distinction should not be made,^^ and that a 
protest filed on withdrawals^ or on payment subse¬ 
quent to a liquidation,S2 rather than within the stat¬ 


utory time from liquidation, is not in time. Howev¬ 
er, where there has been a change in the law be¬ 
tween liquidation and withdrawal from bond, where¬ 
by the merchandise becomes subject to a different 
tariff rate, it is the duty of the collector to reliqui¬ 
date accordingly, as stated supra § 153, and, in the 
event of his refusal so to do, the time for protest 
begins to run from the date of refusal, and not 
from the date of original liquidation's nor from the 
date of withdrawal.^4 Likewise, payment and ex¬ 
action of additional duties based on a reliquida¬ 
tion at the date of withdrawal entitles the importer 
to protest within the statutory period of time from 
such date;^5 but where such reliquidation is made 
prior to the date of withdrawal, the time for pro¬ 
test begins to run, not from the date of the reliqui¬ 
dation, but from the date of withdrawal.!^ A de¬ 
mand for unpaid duties, made at the time of with¬ 
drawal but based on a prior liquidation, is not an 
exaction or other decision so as to entitle the 
party to file a protest after expiration of the statu¬ 
tory time following the prior liquidation.!'^ 


Bate of payment 

Assuming’ solely for the purposes 
of the particular case in question 
that final liquidation for the period 
of the time for protest is of the dale 
of actual payment of the duties as¬ 
certained, it has been held that the 
statutory time for filing protest be¬ 
gins to run at the date of payment, 
regardless of whether regulations re¬ 
quiring notice of liquidation have 
been complied with.—Stein, Hall & 
Co. v. U. S., 11 Ct.Cust.App. 137. 

6. U.S.—Saltonstall v. Birtwell, 

Mass., 66 P. 969, 14 C.C.A. 305, 
affirmed 17 S.Ct. 19, 164 U.S. 54, 41 
L.Ed. 348. 

7. U.S.—Louisville Pillow Co. v. U. 

S., Ky., 144 P. 386, 75 C.C.A. 324. 

8. U.S.—Robertson v. Dowing, Isr.Y., 
8 S.Ct. 1328, 127 U.S. 607, 613, 32 
L.Ed. 269—U. S. v. Parkhurst & Co., 
12 Ct.Cust.App. 370—U. S. v. God- 
chaux Sugars, Inc., 11 Ct.Cust.App. 
529. 

Reliquidation after protest, as to 
merchandise not specified in the ori¬ 
ginal protest, is the act of the col¬ 
lector finally imposing the duty, as 
regards the time for protest.—In re 
Brown," C.C.Mass., 121 P. 605, af¬ 
firmed 127 F. 793, 62 C.C.A. 473. 

9. U.S.—P. W. Woolworth Co. v. U. 

S., 26 C.C.P.A.(Customs) 157. 

Keliquidation correcting error 

(1) Where a reliquidation was had 
by the collector correcting an error 
Which appeared on the face of the 
entry, the importer may not protest 
the assessment for duty after sixty 
days from the original liquidation 
and open up questions which could 
have been raised against that liqui¬ 


dation, the classification of the mer¬ 
chandise, not being changed nor any¬ 
thing else being done in the reliqui¬ 
dation to which the protest objects. 
—P. W. Woolworth Co. v. U. S., su¬ 
pra. 

(2) One of the intended purposes 
of the statutory restriction was to 
enable customs authorities to cor¬ 
rect errors and leave these correc¬ 
tions subject to protest but not to 
open up for protest, after the time 
for protest from the original liqui¬ 
dation had expired, questions which 
could have been protested within 
the statutory time from the prior 
liquidation.—P. W. Woolworth Co. v. 
U, S., supra. 

10. U.S.—Hiram Walker & Sons v. 

U, S., 99 F.2d 337, 25 C.C.P.A.(Cus- 

toms) 189, certiorari denied 59 S. 

Ct 91, 305 U.S. 627, 83 L.Ed. 402— 

U. S. V. Andrews & Co., 14 Ct.Cust. 

App. 62. 

17 C.J. p 647 note 13. 

11. U.S.—Hiram Walker & Sons v. 

U. S., 99 P.2d 337, 25 C.C.P.A. 

(Customs) 189, certiorari denied 59 

S.Ct. 91, 305 U.S. 627, 83 L.Ed. 

402—Matter of de Premery, Treas. 

Dec. 23074. 

Appellant’s contention that the 
government is charging it duty on 
goods not actually imported (since 
they did not enter the commerce 
of the country) and that it should 
have the right to protest after with¬ 
drawal, since that was the first op¬ 
portunity of discovering the alleged 
nonimportation, is untenable. The 
government in giving its consent to 
be sued prescribes the terms and con- 
I ditions upon which suit shall be 
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brought, and fixed a definite time 
limit within which the action may 
be brought. It has made no provi¬ 
sion that fits the alleged wrong 
which appellant claims to have suf¬ 
fered.—Hiram Walker & Sons v. U. 

S., 99 P.2d 337, 25 C.C.P.A.(Customs) 
189, certiorari denied 59 S.Ct. 91, 305 
U. S. 627, 83 L.Ed. 402. 

Protest held not timely 

An importer of whisky, which par¬ 
tially evaporated while in bond sub¬ 
sequent to liquidation thereof, was 
authorized to protest only within six¬ 
ty days from time of liquidation, 
and protest against as.scssment of 
duty on evaporated whisky, filed at 
time of withdrawal of goods and pay¬ 
ment of duty, was not timely, es¬ 
pecially in view of statute providing 
that no allowance should be made 
for breakage, leakage, or damage, 
occurring otherwise than in transit. 
—Hiram Walker & Sons v. U. S., 
supra. 

12. U.S.—Kennedy & Moon v. U. 

S., 9 Ct.Cust.App. 49. 

13. U.S.—^American Cigar Co. v. U. 

S., N.Y., 146 P. 484, -77 C.C.A. 40, 
reversed on other grounds 27 S.Ct. 
191, 204 U.S. 143, 51 L.Ed. 411. 

17 C.J. p 648 note 17. 

14. U.S.—Matter of Henry, Treas. 
Dec. 22805. 

15. U.S.—U. S. V. McQuade, 16 Ct. 
Cust.App. 334, 

16. U.S.—Taylor & Co. v. U. S., 11 
Ct.Cust.App. 15. 

17. U.S.—Hiram Walker & Sons v. 
U. S., 99 P.2d 337, 25 C.C.P.A., 
Customs, 189, certiorari denied 59 
S.Ct. 91, 305 U.S. 627, 83 L.Ed. 
402. 
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For the purpose of ascertaining the date for fil¬ 
ing protests importers are bound to take notice of 
the dates given in the liquidation bulletin posted as 
prescribed by customs regulations, and in case of 
conflict between the bulletin and notations on the 
entry the former governs.A customhouse error 
in stating the date of liquidation in the bulletin as 
posted will not entitle the importer to file his pro¬ 
test with reference to the true date of liquidation.^^ 

Following the rule, stated in the C.J.S. title Time 
§ 14, also 62 C.J. p 1001 notes 6, 7, that where the 
act is one which, by statute, must be done within a 
designated period of time, and the last day falls on 
Sunday, it cannot be excluded in computing that pe¬ 
riod, unless its exclusion is expressly provided for 
by statute, Sundays are not to be excluded in reck¬ 
oning the time within which protest must be filed, 
and if the period expires on such a day the protest 
must be filed not later than the last previous business 
day,although if a holiday is observed without 
statutory sanction, and the last day of the period 
falls on such holiday, the protest may be filed on 
the first day thereafter.^! 

§ 165. General Form and Requisites 

a. In general 

b. Necessity of writing 

c. Signature 

d. Disclosure of name of protestant 

e. Statement of subject matter 

f. Multifariousness; alternative claims 

g. Protest in respect of each entry 

h. Assignment of grounds or reasons 

i. Reference to similitude clause 


phraseology or formality of execution is not required 
as to protests. 

Statutes requiring protest were not designed for 
men learned in the law and trained to the niceties in 
pleading, but for men engaged in commercial pur- 
suits.22 Protests are commercial rather than legal 
documents, and the trend of decisions respecting 
them is that they are not required to conform to 
the technical precision of legal documents as to ei¬ 
ther phraseology or formality of execution.^^ No 
special form is required,and strict rules of con¬ 
struction are inapplicable.^^ 

b. Necessity of Writing 

Protests in the customs practice are required by 
statute to be written. 

Formerty an oral protest was permitted, it being 
sufficient for the importer to have notified the col¬ 
lector of his objections to the assessment in such 
manner that the collector would understand the rea¬ 
sons for his objections.26 This rule has, however, 
been changed by statute, and protests, whether of 
decisions of the collector of customs or by Ameri¬ 
can manufacturers, producers, and wholesalers as 
to the classification of and rate of duty imposed on 
imported merchandise, are required to be in writ- 
ing.2'7 Protests in part written in lead pencil have 
been held to be sufficients^ 

c. Signature 

Protests of decisions of the collector of customs must 
be signed, although the signature may be written, print¬ 
ed, or by stamp, and may be by the importer or an au¬ 
thorized agent or employee; but a protest by American 
manufacturers, producers, or wholesalers signed by at¬ 
torneys in behalf of undisclosed principals is invalid. 


a. In General It is essential that a protest of a decision of the 

The technical precision of legal documents as to collector of customs be signed,and the signature 


18. U.S.—U. S. V. Wyman, Mo., 156 
P. 97, 84 C.C.A. 123. 

19. U.S.—U. S. V. Wyman, supra. 

20. U.S.—Shefer v. Magrone, C.G-N". 
Y., 47 P. 872—Psaki v. U. S., 3 Ct. 
Cust.App. 479. 

21. U.S.—Frost V. Saltonstall, C.C. 
Mass., 129 F. 481. 

17 C.J. p 648 note 21. 

22. U.S.—U. S. V. Fred. Gretsch 

Mtg. Co., 26 C.C.P.A. (Customs) 267 
—George C, Whitney Co. v. U. S., 
16 Ct.Cust.App. 301. 

23. U.S.—U. S. V. Fred. Gretsch 

Mfg-. Co., 26 C.C.P.A.(Customs) 267 
—Wells Fargro & Co. v. U. S., 7 
Ct.Cust.App. 346, 351. 

Protests should he tested by the 
rules relating: to commercial instru¬ 
ments rather than by the strict rules 
of legal pleading.—Rice & Co. v. U- 
S., 10 Ct.Cust.App. 165, certiorari 


granted U. S. v. M. Rice & Co., 41 
S.Ct. 9, 254 U.S. 623, 65 L.Ed. 444, 
and affirmed 42 S.Ct 212, 257 U.S. 
536, 66 L.Ed. 357. 

Forms of protest 

U. S.—U. S. V. Fred. Gretsch Mfg. 
Co., 26 C.C.P.A.(Customs) 267. 

17 C.J. p 648 note 25 [a]. 

24. U.S.—U. S. V. M. Rice & Co., 42 
S.Ct 212, 257 U.S. 536, 66 L.Ed. 
357, affirming 10 Ct.Cust.App. 165. 

25. U.S.—George C. Whitney Co. v. 

U. S., 16 CtCustApp. 301—U. S. 

V. Malone, 12 CtCust.App. 178. 

26. U.S.—Swartwout v. Gihon, N.T., 
3 How. 110, 11 L.Ed. 517. 

27. Former statutes as to protests 
of decisions of collector also required 
the protest to be in writing.—Barney 

V. Watson, N.Y., 92 U.S. 449, 23 L. 
Ed. 730—17 C.J. p 648 note 31. 
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28. U.S.—^Wells, Fargo & Co. v. U. 

S. , 7 CtCustApp. 346. 
Xiead-peucilmg on protest 

Where a paragraph number type¬ 
written in a protest was erased and 
in very faint lead-pencil writing 
another number was substituted 
therefor, in the absence of evidence 
that the protest had been tampered 
with the lead-pencil number would 
be accepted as showing the para¬ 
graph intended to be referred to.— 
Wells, Fargo & Co. v. U. S., su¬ 
pra. 

29. U.S.—Bodart v. Schell, C.C.N. 

T. , 33 F. 825, appeal dismissed 11 
S.Ct. 1017, 140 U.S. 673, 35 L.Ed, 
598. 

Indorsement insufficient signature 

A protest bore the following in¬ 
dorsement on the back: ''Protest No. 
1809. Filed Dec. 10/20, W. H. Alli- 
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may not be dispensed with,^® although it is imma¬ 
terial whether it is made with ink, pencil, or stamp, 
or is printed, or whether placed on the protest by 
Ihe importer, by his formally authorized agent, by 
one casually called upon for the occasion, or by an 
employee whose functions would naturally call for 
the making of these protests. 

A statutory protest by American manufacturers, 
producers, or wholesalers which is signed by attor¬ 
neys in behalf of undisclosed principals is invalid.^^ 

d. Disclosure of Name of Protestant 

A protest by American manufacturers, producers, or 
wholesalers must contain the name of the protestant. 

The statute authorizing a protest by American 
manufacturers, producers, or wholesalers against 
the classification of or rate of duty imposed on im¬ 
ported merchandise has been construed to require 
the disclosure in the protest of the name of the 
protestant,33 and protests not disclosing the names 
of the Protestants are null and void.^^ This con¬ 
struction is not affected by the statutory provision 
that in all courts of the United States the parties 
may plead and manage their own causes personally 
or by the assistance of such counsel or attorneys at 


law as, by the rules of the said courts, respectively, 
are permitted to manage and conduct causes there- 
in,35 In accordance with the general rule, stated in 
the C.J.S. title Parties § 94, also 47 C.J. p 172 notes 
50, 51, that unless otherwise permitted by statute 
parties must be designated by name and not by a 
mere description, a mere description of the protest¬ 
ant is insufficient.^^ 

e. Statement of Subject Matter 

While the protest must specify the merchandise in¬ 
volved and the rate of duty to which exception is taken, 
it is sufficient if it directs the collector’s attention to 
such merchandise and entry. 

A protest is held to be limited to the merchandise 
which it specifies,^and to the particular rate of 
duty to the imposition of which exception is taken 
by the importer.38 The decisions on the subject 
have been liberal, however, and do not require nice 
precision, but hold that the provisions of the statute 
are met if the* protest calls the collector's attention 
to the particular entry to which it is addressed and 
to the kind of merchandise that is in question,^^ 
and if a protest is correct as to part of the merchan¬ 
dise wrongfully assessed it is sufficient as to that 
part.^^ 


son, 67 West Fort St., Detroit, Mich. 
Entry No. 1826. Against classifica¬ 
tion fee paid Dec. 19tli, 1920.” W. 
H. Allison was the importer, but 
his name appearing in the indorse¬ 
ment cannot be taken as his signa¬ 
ture to the protest. For aught that 
appears, the name W. H. Allison 
may have been placed there by any 
one at any time, and, in view of 
Customs Regulations 1915 art 645, 
requiring the collector to make such 
indorsements as the above, was prob¬ 
ably placed there by the collector 
after the protest left the protestant’s 
hands.—Allison v. U. S., 11 Ct.Cust. 
App. 297, 300. 

30. U.S.—-Allison v. U. S,, supra, 
quoting Corpus Juris. 

17 C.J. p 648 note 34. 

Waiver by collector 

An unsigned protest, treated by the 
collector as valid and forwarded by 
him as valid, is nevertheless invalid, 
since the collector has no authority 
to waive the legal requirement that 
a protest must be signed.—^Allison v. 
U. S., supra. 

31. D.S.—Bodart v. Schell, C.C.N.Y., 
33 F. 825, appeal dismissed 11 S. 

. Ct. 1017, 140 U.S. 673, 35 D.Bd. 598 
—^Matter of Fritzsche, Treas.Dec. 

. 29359. 

Decisious under former statute 

(1) Under Tariff Act 1909 § 28 
subs 14, providing that the protest 
must be signed by the owner, im¬ 
porter, consignee, or agent of the 


merchandise, a protest signed by 
the agent of the owner in the agent’s 
name alone is a sufficient compli¬ 
ance with the statute.—^Wells v. U. 
S., 7 Ct.Cust.App. 346. 

(2) Agency of the owner may be 
established by the testimony of the 
agent himself.—^Wells v. U. S., supra. 

32. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 
Leathers included within the Mem¬ 
bership of the Tanners’ Council of 
America v. U. S.,' 21 C.C.P.A. (Cus¬ 
toms) 591. 

33. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 
Leathers included within the Mem¬ 
bership of the Tanners’ Council 
of America v. U. S., 21 C.C.P.A. 
(Customs) 591. 

Reasons for rule 

The right of protest under Tariff 
Act 1930 § 516, 19 U.S.C.A. § 1516, 
being limited to certain American 
manufacturers, producers, or whole¬ 
salers, the names of the protestants 
should be disclosed in the protest 
for the reason that the government 
or the importer as a party in interest, 
should have the right to show, if 
such be the fact, that the protestant 
is not entitled to the benefit of the 
provisions of said section because he 
does not come within its provisions. 
Unless the names of the real parties 
in interest filing a protest under Tar¬ 
iff Act 1930 § 516. 19 U.S.C.A. § 1516, 
are disclosed, the provisions of § 617, 
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19 U.S.C.A. § 1517, providing for the 
penalizing of a party who files a 
frivolous protest, could not be en¬ 
forced, in a proper case.—Manufac¬ 
turers & Producers of Goat, Sheep 
and Cabretta Leathers included with¬ 
in the Membership of the Tanners’ 
Council of America v. U. S., supra. 

34. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 
Leathers Included within the Mem¬ 
bership of the Tanners’ Council of 
America v. U. S., supra. 

35. U.S.—Manufacturers & Produc¬ 

ers of Goat, Sheep and Cabretta 
Leathers Included within the 

Membership of the Tanners’ Coun¬ 
cil of America v. U. S., supra. 

36. U.S.—^Manufacturers & Produc¬ 

ers of Goat, Sheep and Cabretta 
Leathers included within the 

Membership of the Tanners' Coun¬ 
cil of America v. U. S., supra. 

37. U.S.—U. S, V. Hartley & 

Graham, C.C.N.Y., 140 F. 969. 

17 C.J. p 648 note 26. 

38. U-S.—Fuld V. U. S.. N.Y., 152 F. 
165, 81 C.C.A. 417, reversing 143 
F. 920. 

17 C.J. p 648 note 27. 

30. U.S.—Bing V. U. S., 3 Ct.Cust. 
App. 211. 

17 C.J. p 648 note 28. 

40. U.S.—In re Crowley, N.Y., 65 P. 
283, 5 C.C.A. 109. 
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f. Multifarionsness; Alternative Claims 

WhiSe blanket protests are Improper, a protest is not 
objectionable as being multifarious or as involving alter¬ 
native claims. 

It is well settled that a protest of a decision of 
the collector of customs otherwise sufficient is not 
void if multifarious,and therefore a protest al¬ 
ternative in form is unobjectionable,and, where 
one of the claims is correct, the protestant is en¬ 
titled to have the erroneous classification correct¬ 
ed.^^ In the case of an alternative protest, the fact 
of the protest on one ground does not estop the 
protestant from insisting on the other ground of 
protest."^^ Nevertheless, so-called blanket protests, 
enumerating a long list of paragraphs, many of 
which are entirely remote, with the purpose of cov¬ 
ering everything, do not comply with the law.^s 

g. Protest in Respect of Each Entry 

A protest may include objections to several entries, 
but it must specify the entries to which it applies. 

Although the statute provides that a protest shall 
set forth its claims ‘hn respect to each entry,” pay¬ 
ment, claim, decision, or refusal, this does not pre¬ 
vent inclusion of more than one entry in a pro¬ 
test;^® but the protest must specify the entry or 
entries to which it applies.^'^ 


§ 165 

h. Assignment of G-ronnds or Reasons 

(1) In general 

(2) Particular protests 

(1) In General 

Statutes require that a protest of the decision of the 
collector of customs must distinctly and specifically set 
forth the objections made; but, while a protest defective 
in this respect results in upholding the decision objected 
to without approval, it is sufficient if it distinctly informs 
the collector of the position taken by the protestant. 

It has been uniformly prescribed that the impor¬ 
ter's protest of the collector's decision should set 
forth ‘"distinctly and specifically” his objections to 
the decision in question.^^ Formerly the statutory 
requirement was that “the grounds of objection” 
should be distinctly and specifically stated, but since 
1890 the statutory requirement has been that “the 
reasons for his objection” should be stated.^^ Al¬ 
though there is a lack of uniformity found in the 
expressions of the courts with regard to the suffi¬ 
ciency of protests,it is agreed that no technical 
precision in form or statement is necessary.^i 

Issues not raised by the protest may not be con¬ 
sidered in other words, since the protest is 

in the nature of a pleading, as stated in supra § 


41. U.S.—Downing v. U. S., C.C.N. 
T., 45 F. 412. 

17 C.J. p 649 note 36. 

42. U.S.—Lichtenstein v. U. S., C.O. 

N.Y., 175 F. 1016—Koechl v. U. S., 
N.Y., 91 F. 110, 33 C.C.A. 363— 
XT. S. V. Fred. Gretsch Mfg. Co., 
26 C.C.P.A. (Customs) 267—Mal- 

hame & Co. v. U. S., 8 Ct.Cust.App. 
324—Lichtenstein v. U. S., 1 Ct. 
Cust.App. 79. 

Reason for rule 

The importer may not be fully 
informed as to all the materials of 
which his merchandise is made up, 
or, if aware of its compositions, he 
may not be certain of the component 
of chief value, and consequently he 
is not in a position to pick out of 
the tariff act a single paragraph and 
safely depend upon his selection as 
correct. Because of the difficulty of 
selecting the right paragraph and 
because more often than otherwise 
the right paragraph can only be de¬ 
termined after a judicial inquiry the 
courts have permitted the making of 
alternative claims.—U.. S. v. Willen- 
borg & Co., 9 Ct.Cust.App. 187. 

43. U.S.—U. S. V. Kimball Dental 
Mfg. Co-, 19 C.C.P.A. (Customs) 
353. 

44. U.S.—Koechl v. U. S., N.Y., 91 
P. 110, 33 C.C.A. 363—Blumenthal 
V. U. S.. C.C.N.Y., 72 F. 48. 

45. U.S.—Lichtenstein v. U. S., C.C. 
ISr.Y., 175 F. 1016—Malhame & Co. 


V. U. S., 8 Ct.Cust.App. 324— 

Lichtenstein v. U. S., 1 Ct.Cust. 
App. 79. 

17 C.J. p 649 note 40. 

Reason for rule 

A blanket form of protest is im¬ 
proper because it imposes on the 
collector the burden of going through 
the entire claim to ascertain the in¬ 
tent of the protestant and the real 
claim intended, where as the pro¬ 
testant has the burden of fairly ap¬ 
prising the collector and the courts 
of real claims as distinguished from 
possible claims which might appro¬ 
priately be made with reference to 
the goods involved.—^Lichtenstein v. 
U. S., supra. 

46. U.S.—U. S. V. McCoy, 5 Ct.Cust. 
App. 264. 

47. U.S.—Ullman v. Murphy, C.C.N. 
Y., 24 F.Cas.No.14,325, 11 Blatchf. 
354—U. S. V. Fred, Gretsch Mfg. 
Co., 26 C.C.P.A.(Customs) 267. 

17 C.J. p 649 note 46. 

48. U.S.—^Arthur v. Morgan, N.Y., 
5 S.Ct. 241, 112 U.S. 495, 28 L.Ed. 
825—^U. S. V. Fred. Gretsch Mfg. 
Co., 26 C.C.P.A. (Customs) 267—^U. 
S. v. Kimball Dental Mfg. Co., 19 
C.C.P.A.(Customs) 353. 

48. U.S.—^U. S. V. Fred. Gretsch 
Mfg. Co., 26 C.C.P.A. (Customs) 267 
—Matter of Hygienic Wood Wool 
Co., Treas.Dec. 27,328. 

“Grounds” and “reasons” construed 

(1) It was early held that the 
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statutory change from “grounds” to 
“reasons” indicated a purpose to re¬ 
quire a more specific protest.—Mat¬ 
ter of Hygienic Wood Wool Co., su¬ 
pra. 

(2) However, this construction has 
been rebutted, and it is held that the 
terms are used synonymously.—U. 
S. V. Fred. Gretsch Mfg. Co., 26 C.C. 
P.A.(Customs) 267—Carter v. U. S., 
1 Ct.Cust.App. 64. 

(3) No new rule obtained under 
the legislation of 1S90 with respect 
to the terms of protests against de¬ 
cisions of collectors of customs in 
the assessment of duty.—U. S. v. 
Fleitmann, N.Y., 137 F. 476, 69 C.C. 
A. 624. 

50. U.S.—Carter v. U. S-, 1 Ct.Cust. 
App. 64. 

Xieading case on the sufficiency .of 
the protest is said to he U. S. v. Sal- 
ambier, N.Y., 18 S.Ct. 771, 170 U.S. 
621, 42 L.Ed. 1167.—U. S. v. Malone, 
12 Ct.Cust.App. 178, 179. 

51. U.S,—Arthur v. Morgan, N.Y., 
5 S.Ct. 241, 112 U.S. 495, 28 L.Ed. 
825—^U. S. V. Fred. Gretsch Mfg. 
Co., 26 C.C.P.A. (Customs) 267— 
U. S. V. Malone, 12 Ct.Cust.App. 
178—Malhame & Co. v. U. S., 8*Ct. 
Cust.App. 324. 

17 C.J. p 649 note 60. 

52. U.S.—U. S. V. McQuade, 16 Ct. 
Cust.App. 334—Cassity v. U. S., 15 
Ct.Cust.App. 369—U. S. v. Jfeter- 
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161, the protestant will be confined to the claims 
made therein.^S If the protest is lacking in specific¬ 
ness, the decision complained of must stand,^^ even 
though incorrect,without approval,and the 
fact that another protest contained claims not made 
in the one under consideration has no influence on 
the construction of the latter.57 

A treasury circular referred to in a protest must 
be taken as a part of it.^^ Reference may proper¬ 
ly be made in the protest to statutes other than the 
tariff acts when such other statutes are involved 
in the issues raised.59 

Specificness. In the many decisions rendered as 
to the statutory requisite, it has not been required 
that a protest shall state with full particularity or 
absolute certainty the classification that is relied 
The protest will be held sufficient if it so 
distinctly informs the collector of the position taken 
by the importer that no one is misled thereby.^^ 
Thus it has been held to be sufficient if, although 


imperfectly expressed, the protest may be under¬ 
stood when read in connection with the statute re¬ 
ferred to therein,^^ or if the collector by mere com¬ 
putation, or by examination of the goods, may de¬ 
termine their classification under the provisions re¬ 
ferred to in the protest,®^ or if, although there is 
ambiguity, the collector could not have been per¬ 
plexed by the omission to name a particular para¬ 
graph of the law,or if by reference to the entry 
papers he can determine the amount of disputed 
charges,®^ or if, by reference to a letter, the col¬ 
lector could ascertain the particular provision of 
the tariff act claimed to be applicable.®® General 
expressions, however, which might include specific 
objections are insufficient®'^ The cardinal rule is 
that a protest should show fairly that the objec¬ 
tion made at the trial was in the mind of the pro¬ 
testant and was brought to the knowledge of the 
collector, so as to secure to the government the 
practical advantage which the statute was designed 
to secure,®^ and even though the wrong act and 


national Forwarding Co., 9 Ct.Cust. 
App. 144. 

17 C.J. p 650 note 62. 

Particular issues raised. 

(1) The question as to the validity 
of the liquidations in question.— 
Kean v. U. S., 20 C.C.P.A. (Customs) 
388. 

(2) The issue of legal error as 
well as clerical error.—^L. Heller 
Son V. U. S., 20 C.C.P.A. (Customs) 
257. 

53- U.S.—U. S. V. Jacobson & Sons 
Co., 10 Ct.Cust.App. 191—U. S, v. 
TSTational. Gum & Mica Co., 9 Ct. 
Oust App. 250—U. S. V. Troy Laun¬ 
dry Machinery Co., 5 Ct.Cust.App. 
430. 

Ca.alm of free entry 
Not having made the claim for 
free entry in the protest, appellant 
cannot now claim error in the ac¬ 
tion of the court below in refusing 
to pass upon that question.—Lloyd’s 
Subagent v. XJ. S., 19 C.C.P.A. (Cus¬ 
toms) 408. 

54f. U.S.—U. S. V. Royal Copenhag¬ 
en Porcelain, Inc., 18 C.C.P.A. (Cus- 
, toms) 99—U. S. V. International 
Forwarding Co., 18 C.C.P.A. (Cus¬ 
toms) 27—U. S. V. Jacobson & Sons 
Co., 10 Ct.Cust.App. 191. 

17 C.J. p 650 note 63. 

55. U.S.—Edward M. Poons Co. of 
Kobe V. U. S., 26 C.C.P.A. (Cus¬ 
toms) 310—U. S. V. Adler-Jones 
Co., 20 C.C.P.A. (Customs) 397-^ 
U. S. V. H. B. Thomas & Co., 16 Ct. 
Gust.App. "552, following U. S. v. 
Wanamaker, 16 Ct.Cust.App. 548 
—O'Connor-Harrison & Co. v. U. 

S., 15 Ct.Cust.App. 214—XJ. S. v. 
Poo Chow Importing Co., 14 Ct. 
Cust.App. 414—U. S. V. Field & 


Co., 14 Ct.Cust.App. 376—U. S. v. 
Duluth Co., 13 Ct.Cust.App. 616— 
U. S. V. Jacobson & Sons Co., 10 
Ct.Cust.App. 191—U. S. V. Rock- 
hill & Victor, 10 Ct.Cust.App. 112 
—U. S. V. Leavitt, 7 Ct.CustApp. 
144. 

50. U.S.—Benrus Watch Co. v. IT. 

S., 21 C.C.P.A.(Customs) 139, cer¬ 
tiorari denied 54 S.Ct. 529, 291 U. 
S. 679, 78 L.Ed. 1067—Ungerer & 
Co. V. U. S., 15 Ct.Cust.App. 279— 

U. S. V. Foo Chow Importing Co., 
14 Ct.Cust.App. 414—U. S. v. Field 
& Co., 14 Ct.Cust.App. 376—U. S. 

V. Duluth Co., 13 Ct.Cust.App. 616 
—U. S. V. Furuya, 11 Ct.Cust.App. 
551—^Akawa, Morimura & Co. v. XT. 

S., 11 Ct.Cust.App. 418—Bush & 
Co. V. U. S., 11 Ct.Cust.App. 246. 

57. U.S.—U. S. V. Bayersdorfer, Pa., 
126 F. 732, 62 C.C.A. 16. 

58. U.S.—Smith v. Schell, C.C.N.Y., 
27 F. 648. 

59. U.S.—Lundstrom v. U. S., 20 C. 
C.P,A.(Customs) 245. 

€0. U.S.—U. S. v. Salambier, N- Y., 
18 S.Ct. 771, 170 U.S. 621, 42 L.Ed. 
1167. 

It is not essential that the import¬ 
er should in the protest “hit the bird 
in the eye,” but he should state his 
claim with sufficient clearness and 
certainty to acquaint the. collector 
with the general ground of his com¬ 
plaint.—U. S. V. Stirn, 5 Ct.Cust.App. 
140—Lichtenstein v. U. S., 1 Ct.Cust. 
App. 79. 

01- U.S.—Kilburn Mill v. U. S., 26 
C.C.P.A. (Customs) 54—^Malhame & 
Co. v. XJ. S., 8 Ct.Cust.App. 324. 

17 C.J. p 649 note 61. 

Statement of reasons for claim 
The reasons upon which such 
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claims are based need not he spe- 
ciflcally stated therein,—Kilburn Mill 
V. U. S., 26 C.C.P.A. (Customs) 54. 

62. U.S.—Lothrop v. U. S., C.C. 
Mass., 164 F. 99—U. S. v. Helm- 
rath, N.Y., 145 F. 36, 75 C.GA. 261. 

63. U.S.—Hensol v. U. S., C.C.N.Y., 
160 F. 219—Carter v. IT, S., 1 Ct. 
Cust.App. 64. 

64.. U.S.—U. S. V. Salambier, N.Y., 

18 S.Ct. 771, 170 U.S. 621, 42 L. 
Ed. 1167—Kilburn Mill v. U. S., 
26 C.C.P.A.(Customs) 54—U. S. v. 
Snellenburg & Co., 9 Ct.Cust.App. 
59. 

65. U.S.—Woodruff v. U. S.. C.C.N. 

Y., 154 F. 8G1—Kilburn Mill v. LJ. 

S., 26 C.C.P.A. (Customs) 54. 

SB. XJ.s.—U. S. V. Harlan & Hol¬ 
lingsworth Corporation, 8 Ct.Cust. 
App. 236. 

67. U.S.—Presson v. Russell, Mass., 
14 S.Ct. 728, 152 U.S. 577, 38 L.Ed. 
659. 

17 C.J. p 650 note 73. 

68. U.S.—U. S. V. M. Rice & Co., 42 
S.Ct. 212, 257 U.S. 536, 66 L.Ed. 
357, affirming 10 Ct.Cust.App. 165 
—Heinze v. Miller, N.Y., 12 S.Ct. 
604, 144 U.S. 28, 36 L.Ed. 333— 
Arthur v. Morgan, N.Y., 5 S.Ct. 
241, 112 U.S. 495, 28 L.Ed. 825— 
Hensel v. U. S., C.C.N.Y., 160 F. 
219—U. S. V. Fred. Gret.sch Mfg. 
Co., 26 C.C.P.A. (Customs) 267— 
Kilburn Mill v. U. S., 26 C.C.P.A. 
(Customs) 54—Loblaw Groceterias, 
Inc. V. U. S., 22 C.C.P.A. (Customs) 
479—U. S. V. Globe Shipping Co., 

19 C.C.P.A. (Customs) 148—U. S. 
V. Malone, 12 Ct.Cust.App. 178— 
U. S. V. Sheldon & Co., 5 Ct.Cust. 
App. 427. 

17 C,J. p 650 note 74, 
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paragraph are mentioned, if it is clear on an ex¬ 
ercise of the collector's reasoning powers that it 
was the importer’s intention to refer to the correct 
provision, the protest is sufficient but where the 
wording of the protest is such as to draw the col¬ 
lector’s mind away from the applicable clause to an 
inapplicable one, the protest is fatally defective 
and if both a species and its genus are named in a 
tariff act, a protest is insufficient which relies on 
that relationship and alleges that a classification 
should have been made under a general enumera¬ 
tion, when a more specific enumeration applies.'^^ 
While it has been said that the importers need only 
state that the duty imposed is illegal, and the rea¬ 
son why it is illegal ,'^2 jg protests un¬ 

der more recent statutes that one who protests the 
collector’s classification of merchandise must not 
only show that the collector is wrong, but must 
point out in the protest the correct paragraph un¬ 
der which he claims his goods to be dutiable.^s 
Since protests cannot be made as to questions of 
value, discussed in supra § 162, the protest must 
show whether the objection made is to value or to 
classificationIt is further held that, where a 
protest refers to a particular subdivision of a tariff 
paragraph, it cannot be construed as referring to 
another portion of that paragraph.^s Where the 
protest is as to merchandise exempt from duty, it 
has been held that it is not necessary to assert spe¬ 
cifically that it is free of duty;*^® also, as to a pro¬ 
vision in the dutiable list the effect of which is to 
make certain excepted goods free of duty, it is suf¬ 
ficient to claim such goods to be “free,” although 


that word is not used in the paragraph.^"^ Where, 
by reason of a proviso or provisions otherwise re¬ 
lated to a basic paragraph, merchandise is subject to 
cumulative duties, a protest which mentions the 
basic paragraph sufficiently refers to the cumulative 
provisions and where there is a separate sub¬ 
stantive clause in a proviso or amendment to a par¬ 
agraph, a protest which claims the correct rate and 
paragraph is sufficient, without negativing the sub¬ 
stantive provision.'^^ 

(2) Particular Protests 

In numerous cases particular assignments of the 
grounds or reasons of protest have been held sufficient 
or insufficient. 

In accordance with the liberal rules laid down by 
the courts for the construction of protests, many 
protests of decisions of the collector of customs de¬ 
fective in one or more particulars have been held to 
be legally sufficient, as where the protest mentioned 
the wrong rate but the right paragraph or the 
right classification but an obviously incorrect par¬ 
agraph ;Si or the right rate and general descrip¬ 
tion, but a wrong specific description,^2 or no spe¬ 
cific description or the correct rate and classifi¬ 
cation, but a wrong paragraph or the right clas¬ 
sification, but wrong rate and the paragraph num¬ 
ber wrongly stated through clerical error or the 
right classification, but no rate specifically applica¬ 
ble to each item,^^ or the right rate, but no classifi¬ 
cation or paragraph or the right rate (free) and 
the right paragraph of a previous tariff and in 
various other instances not readily classified,^9 


It is sufScient if importer in pro¬ 
test indicates distinctly and definite¬ 
ly sources of complaint and desire 
to make it foundation of claim.— 
George C. Whitney Co. v. U. S., 16 
Ct.Cust.App. 301. 

69. U.S.—Shaw V. U. S., N.T., 122 P. 
443, 5S C.C.A. 425. 

17 C.J, p 650 note 75. 

70. U.S.—U. S. V. Troy Laundry 
Mach. Co., 5 Ct.Cust.App. 430. 

17 C.J. p 650 note 76. 

71. U.S.—Chung Tune v. Kelly, C. 
C.Or., 14 F. 639, 8 Sawy. 415. 

17 C.J. p 650 note 77. 

72. U.S.—Heinze v. Miller, N.Y., 12 
S.Ct. 604, 144 U.S. 28, 36 L.Bd. 333. 

73. U.S.—U. S. V. Silk Ass’n of 
America, 16 Ct.Cust.App. 566—U. 
S. V. Uoragon, 12 Ct.Cust.App. 524, 
modified on other grounds 13 Ct. 
Cust.App. 182—U. S. V. Mandel 
Bros., 11 Ct.Cust.App. ‘406—U. S. 
V. Willenborg & Co., 9 Ct.Cust. 
App. 187. 

Protest held sufficient 
U.S.—U. S. V- Wanamaker, 20 C.C. 
P.A. (Customs) 381. 

f 


74 . XJ.S.—Cottier v. U. S., C.C.N.Y., 
101 F. 423. 

75. U.S.—Loblaw Groceterias, Inc. 
V. U. S., 22 C.C.P.A.(Customs) 47SI 
—Larzelere & Co. v. U. S., 8 Ct. 
Cust.App. 64—Bowling Green Stor¬ 
age & Van Co. V. U. S., 3 Ct.Cust. 

* App. 309. 

76. U.S.—Smith v. U. S., C.C.N.Y., 
91 F. 757. 

“Refund of duty” 

A protest in which an importer 
claimed a “refund of duty on . . 

skins” was a sufficient reference to 
the provision in the free list of the 
tariff act for “skins of all kinds.”— 
U. S. V. Helmrath, N.Y., 145 P. 36, 
75 C.C.A. 261. 

77. U.S.—Richards v. U. S., C.C.N. 
Y., 91 P. 516. 

78. U.S.—In re Claflin, C.C. Mass., 
113 F. 944—Michelin Tire Co. v. 
U. S., 6 Ct.Cust.App. 283. 

79. U.S.—U. S. V- Murphy, 7 Ct. 
Cust.App. 35. 

80. U.S.—General Electric Co. v. U. 
S., 7 Ct.Cust.App. 157. 
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81. U.S.—U. S. V. Malone, 12 Ct. 
Cust.App. 178—U. S. V. Tappen- 
heck, 7 Ct.Cust.App. 17. 

82. U.S.—U. S. y. Stirn, 5 Ct.Cust. 
App. 140. 

83. U.S.—Hensel v. U. S., C.C.N.Y„ 
160 F. 219. 

17 C.J. p 651 note 88. 

84. U.S.—U. S. V. Stirn, 5 Ct.Cust. 
App. 140. 

85. U.S.—U. S. V. Leerburger, N.Y,, 
160 P. 651, 87 C.C.A. 547, affirm¬ 
ing, C.C., Leerburger v. U. S., 155 
P. 146. 

86 . U.S.—Loblaw Groceterias, Inc., 
V. U. S., 22 C.O.P.A. (Customs) 479 
—George C. Whitney Co. v- U. S., 
16 Ct.Cust.App. 301. 

87. U.S.—U. S. V. Salambier, N.Y., 
18 S.Ct. 771, 170 U.S. 621, 42 L.Ed. 
1167. 

17 C.J- p 651 note 38. 

sa U.S.—Shaw V- U. S., N.Y., 122 
F. 443, 58 C.C.A. 425, reversingy 
C.C., 117 P. 366. 

17 C.J. p 651 note 86. 

89. U.S.—Kilburn Mill v. U. S:, 26- 
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On the other hand, many protests of decisions of 
the collector of customs have been held not to sat¬ 
isfy the statutory requirements, because of various 
defects, such as that, although they specified the 
right paragraph, the wrong rate and subdivision 
were mentioned or they have named wrong clas¬ 
sification and paragraph or wrong rate, para¬ 
graph, and classification or wrong subdivision of 
right paragraph or, although the right rate is 
claimed, the wrong paragraph or the wrong par¬ 
agraph and classification is mentioned or omitted 
to allege duress where it was ground of objection 
or to assert the basis of a claimed illegality of re- 
appraisement;^*^ or to describe correctly the sub¬ 
ject matteror to indicate whether the objection 
is to valuation or to classification;^^ or to point 
out or to suggest in any way the provision under 
which assessment should have been made;i or al¬ 


though the right paragraph was mentioned its pro¬ 
visions were so numerous that it could not be de¬ 
termined which one was relied on;2 also where 
the protest is multifarious, or what is known as a 
'^blanket” protest;^ and various other defects.^ 

A protest by an American manufacturer directed 
against the release of imported merchandise without 
proper marking as to the country of origin is in¬ 
sufficient to raise the issue of rate of duty.^ 

i. Reference to Similitude Clause 

A protest of a decision of the collector of customs 
need not contain a reference to the similitude clause, al¬ 
though formerly this was required. 

A protest of a decision of the collector of cus¬ 
toms need not refer to the similitude clause when 
applicable to the merchandise protested,® although 
formerly the rule was deemed otherwise.*^ 


C.C.P.A. (Customs) 54—Schmid v. 
U. S., 13 Ct.CustApp. 398—-Rice & 
Co. V. U.S., 10 Ct.Cust.App. 1G5, 
certiorari granted U. S. v. M. Rice 
& Co., 41 S.Ct. 9, 254 U.S. 623, 65 
L.Bd. 444, and affirmed 42 S.Ct. 
212, 257 U.S. 536, 66 U.Ed. 357. 

17 C.J. p 651 note 87. 

90. U.S.—U. S. V. Kuyper, 6 Ct. 
Cust.App. 142. 

91. U.S.—U. S. V. Globe Shipping- 
Go., 19 C.C.P.A.(Customs) 148. 

17 C.J. p 651 note 94. 

That unfortunatoly importer should 
be required to pay duty greatly in 
excess of that required by law re¬ 
sults from its failure to comply 
with the simple provisions of the 
law,—U. S. V. Globe Shipping Co., 
supra. 

92. U.S.—In re Solvay Process Co., 
C.C.N.Y., 134 F, 678—U. S. v. Troy 
Laundry Mach. Co., 5 Ct.Cust.App. 
430. 

93. U.S.—Bowling Green Storage & 
Van Co. V. U. S., 3 Ct.Cust.App, 
309. 

94. U.S.—U. S. V. Knowles, Pa., 126 
F. 737, 62 C.C.A. 62—U. S. v. Bay- 
ersdorfer, Pa., 126 P. 732, 62 C.C. 
A. 16. 

95. U.S.—Corbitt v. U. S., C.C.Or., 
153 P. 648. 

17 C.J. p 651 note 98. 

96. U.S,—Vandiver v. U. S., 6 Ct. 
Cust-App. SO. 

97. U.S.—Stubbs V. U. S., 7 Ct.Cust. 
App. 399. 

9S. U.S.—U. S. V. Fred. Gretsch 
Mfg. Co., 26 C.C.P.A. (Customs) 
267—U. Fujila & Co. v. U. S., 26 
C.C.P.A. (Customs) 63—U. S. v. 
Globe Shipping Co., 19 C.C.P.A. 
(Customs) 148. 

919. U.S.—Cottier v. U. S., C.C.N.Y., 
101 F. 423. 

1 . U.S.—Herrman v. Robertson, N. 


Y., 14 S.Ct. 686, 152 U.S. 521, 38 
L.Ed. 538. 

17 C.J. p 652 note 5. 

Claim too vague, where it stated 
merely that the merchandise was 
“dutiable at the appropriate rate and 
under the proper paragraph accord¬ 
ing to the component material of 
chief value."—Rosenberg v. U. S., 
C.C.N.Y., 146 P. 84—Malhame & Co. 
V. U. S., 8 Ct.Cust.App. 324. 

2. U.S.—Boker v. U. S., C.C.N.T.. 
140 F. 115, affirmed 145 F. 1022, 74 
C.C.A. 681. 

17 C.J. p 652 note 6. 

3. U.S.—U. S. V. Fred. Gretsch Mfg. 
Co., 26 C.C.P.A. (Customs) 267— 
Malhame & Co. v. U. S., 8 Ct.Cust. 
App. 324. 

17 C.J. p 652 note 7. 

4. U.S.-^Bullocks, Inc., v. U. S., 23 
C.C.P.A. (Customs) 179. 

17 C.J. p 662 note 8. 

^TJador former holdings that the 
protest must contain a reference to 
the similitude clause when relied on, 
discussed in subdivision 1 of this 
section, protests not containing such 
reference were held insufficient.—U. 

5. V. Dearberg, K.Y., 143 P. 472, 74 
C.C.A. 226—Hahn v. Erhardt, N.T., 
78 P. 620, 24 C.C.A. 265, appeal dis¬ 
missed 89 F. 1016, 32 C.C.A. 606. 

5^ U.S.—Latchford Glass Co. v. U. 
S., 25 C.C.P.A. (Customs) 207. 

6. U.S.—U. S. V. M. Rice & Co., 42 
S.Ct. 212, 257 U.S. 536, 66 L.Ed. 
357, affirming 10 Ct.Cust.App. 165. 

Question of fact immaterial 
The object of the protest against 
customs duties Is to put the collec¬ 
tor on inquiry, not alone as to the 
law, but also as to the facts, so that 
a contention that the resemblance of 
the article in question to articles du¬ 
tiable under the paragraph specified 
in the protest was a question of fact 
does not tend to show the insufficlen- 
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cy of the protest.—U. S. v. M. Rice 
& Co., supra. 

7. U.S.—U. S. V. Dearberg, N.Y., 143 

P. 472, 74 C.C.A. 22G. 

Former holdings discussed 

‘In Hahn v. Erhardt, [N.Y.] 78 
Fed. 620, 24 C.C.A. 265 (1897) the 
Circuit Court of Appeals of the Sec¬ 
ond Circuit held that mention in the 
protest of the paragraph fixing the 
duty on specifically described arti¬ 
cles, without more, would not give 
the collector reason to suppose that 
the importer claimed the importa¬ 
tion under such paragraph by vir¬ 
tue of the similitude clause, and 
therefore was defective. In re Gug¬ 
genheim Smelting Co., CN.J} 112 Fed. 
517, 50 C.C.A. 374 (1901), the Cir¬ 
cuit Court of Appeals held a pro¬ 
test sufficient to justify recovery 
which claimed classification under a 
named paragraph, although the arti¬ 
cle imported could only be so cla.s- 
sified by virtue of the similitude 
clause. In United States v. Dear¬ 
berg, 135 Fed. 246, the same point 
arose in the Circuit Court, S. D., 
New York, and the board of general 
appraisers was sustained m holding 
the protest sufficient under the au¬ 
thority of the Guggenheim Case [su¬ 
pra] . . . This was reversed by 

the Circuit Court of Appeals, [N.Y] 
143 Fed. 472, 74 C.C.A. 226 (1905) 
without opinion, on the authority of 
the Hahn Case. Thereafter the board 
of general appraisers, in this and 
other cases, has by a majority vote, 
followed the Hahn Case. In the case 
of United States v. Snellenburg, 9 
Ct.Cust.App. 69, the Court of Cus¬ 
toms Appeals held a protest suffi¬ 
cient which mentioned a special par¬ 
agraph without more, although the 
article imported could only be 
brought under the paragraph by vir¬ 
tue of the similitude paragraph. The 
Court of Customs Appeals, in the 
judgment here under review,, fol- 
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ample means for his marriage with Javotte, and the 
affair ends to everybody’s satisfaction. The opera 
throughout is replete with musical delights that have 
called forth the highest praise. 

ROMEO ET JULIETTE 

Opera in. five acts by Charles Frangois Gounod. 

Text by Barbiej* and Carre. 

''T^HE first act takes place in the palace of the Capu- 

lets, where a masked ball is being held. Romeo, a 
Montague, meets the daughter of his unwilling host, 
and they love each other at sight. Tybalt, Capulet’s 
nephew, recognizes in Romeo the enemy of his race, 
and drags Juliette away, but is prevented from at¬ 
tacking Romeo by Capulet himself. In the second 
act we have the familiar garden scene, the lovers 
breathing their sighs in sweetest music. In the third 
act the lovers are united by Friar Laurent, but Romeo, 
involved in combat with Tybalt, kills his adversary. 
The fourth act reveals the parting of the lovers, for 
Romeo has been banished from the city. Juliette’s 
father insists on her marriage to the Count of Paris, 
and the good friar contrives to aid her to escape. In 
the last act, seeing Juliette apparently dead, Romeo 
takes poison. When Juliette, whose death has only 
been simulated, awakes to find her beloved dying, she 
resolves to join him, and with her death the opera 
ends. 
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THE OPERA 


SALOME 

Opera in one act by Richard Strauss. 

OTRAUSS’S text of this opera is adapted from 
the drama with the same title by Oscar Wilde. 
Thoug-h the principal characters are Biblical, the story 
is not, for Salome is represented as loving John the 
Baptist, and as demanding his “head on a charger” 
only after the prophet has scorned her wiles and se¬ 
ductions. Its one great spectactilar feature is the 
“Dance of the Seven Veils,” by means of which Sa¬ 
lome obtains from Herod his promise to grant what¬ 
ever request she may prefer. Following this, Salome 
receives the bloody head from the hands of the execu¬ 
tioner, and rapturously kisses the dead lips. Even 
Herod is unable to support this spectacle, and by his 
orders the soldiers crush the woman to death with 
their shields. 

“Salome” was first performed in Dresden, December 
5, 1905. Two years later it was produced by Flein- 
rich Conried for his own benefit at the Metropolitan 
Opera House, New York. It was gorgeously mount¬ 
ed, but the impression created was so unfavorable that 
the owners of the opera house gave orders to Con¬ 
ried that it should not be repeated. In 1908-09 it was 
presented at the Manhattan Opera House, New York. 
The impresario was not, however, permitted to give 
the work in Boston. 
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an appellate body prevents raising the same issue in 
subsequent protest proceedings is considered in § 176 
infra. 

1. REVIEW OP 

§176. In General 

The statutory proceeding for review of the collector’s 
decisions is not an appeal in the ordinary sense, and must 
be conducted before special statutory tribunals in ac¬ 
cordance with the statutory procedure. Litigation be¬ 
fore the statutory tribunals does not preclude raising the 
same issue in later litigation. 

The statutory proceeding for review of decisions 
of the collector of customs is not an appeal in ordi¬ 
nary course of law, and can proceed only in the 
statutory method, on statutory conditions, before 
special statutory tribunals of limited jurisdiction.^^ 
The litigation of a customs issue on protest pro¬ 
ceedings does not finally conclude either party or a 
different party from again raising the same issue in 
a later litigation by protest on other importations, 
or from tendering a new issue, or trying the mat¬ 
ter on a theory not contemplated in the original 
controversy. 2 

§ 177. Appeal to Secretary of Treasury 

Formerly the statutes provided for review of decisions 
of the collector by the secretary of the treasury. 

Formerly statutes provided for an appeal to the 


§ 175. Abandoned Protests 

Whether a protest may be abandoned on review is 
discussed in § 178 infra. 

PROCEEDINGS 

secretary of treasury from decisions of the collec¬ 
tor of customs.^^ 

§ 178. Review by Customs Court 

a. In general 

b. Protests 

c. Appeals to reappraisement 

a. In General 

Jurisdiction to review determinations as to customs 
duties is vested in the United States customs court, and 
formerly in the board of general appraisers. Statutes 
authorize rules of evidence, practice, and procedure. 
Such court, and judges thereof, by statute may compel 
the attendance of witnesses and production of evidence. 

The review of determinations as to customs du¬ 
ties is by statute vested in the United States cus¬ 
toms court, and, prior to the abolition of the board 
of general appraisers, discussed in supra § 85, such 
power was vested in that board. 

Such court, as formerly was the board of general 
appraisers, is by statute authorized to make rules of 
evidence, practice, and procedure not inconsistent 
with law. 


36. U.S.—U. S. V. Sherman & Sons 
Co., N.T., 35 S.Ct. 520, 237 U.S. 
146, 59 L.Ed. S83. 

37. U.S.—Heckendorn v. U. S., Wis., 
162 F. 141, 89 C.C.A. 165, certiorari 
denied 29 S.Ct. 696, 214 U.S. 514, 
53 L.Ed. 1063—U. S. v. Jackson, 1 
Ct.Cust.App. 25. 

38. Under former Act 1864 § 14, 

providing- for appeal from the deci¬ 
sion of the collector as to ascertain¬ 
ment and liquidation of duties to the 
secretary of the treasury, an appeal 
from such ascertainment and liqui¬ 
dation is an appeal from the deci¬ 
sion of the collector, and an appeal 
from the decision of the collector is 
an appeal from such ascertainment 
and liquidation, the terms being used 
synonymously.—U. S. v. Cousinery, 
B.C.K.T., 25 F.Cas.No.14,878, 7 Ben. 
251. 

Persons entitled to appeal 

Under former Rev.St. §§ 2931, 3011, 
an appeal from a decision of the 
collector of customs to the secre¬ 
tary of treasury could be taken only 
by the cwner, importer, consignee, or 
agent of merchandise, in case of du¬ 
ties levied on merchandise.—Hager 
V. S-wayne, Cal., 13 S.Ct, 841, 149 U. 
S. 242, 37 L.Ed. 719. 

39. U.S.—U. S. V. P. C. Kuyper & 


Co., 17 C.C.P.A.(Customs) 139—U. 
S. V. Enrique Vidal Sanchez, 15 Ct. 
Cust.App. 443—U. S. V. Hoffman- 
La Roche Chemical Works, 12 Ct. 
CusLApp. 276. 

17 C.J. p 609 note 60. 

Extent of power 

The statutory power of the former 
board of general appraisers was con¬ 
strued to be general and broad.— 
Taggesell Co, v. U. S., 17 C.C.P.A. 
(Customs) 15. 

Observance of rules required 

Having established rules, it was 
the duty of the board to observe 
them.—U. S. v. Lum Chong, 3 Ct. | 
Cust.App. 468. 
notice of motions 

Under the rules of the board the 
opposing party is entitled to notice 
of all motions.—U. S. v. Rothschild, 

3 Ct.Cust.App. 251. 

Invalid rule 

A rule adopted by the general ap¬ 
praisers was held to be invalid 
which, in order to prevent conflicting 
decisions, provided for the transfer 
of a case from one board to anoth¬ 
er when the majority of all the 
general appraisers was of opinion 
that a proposed decision in the 
case by one board conflicted with a 
previous decision.—Prosser v. U. S., 
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3V.T., 158 F. 971, 86 C.C.A. 175, re¬ 
versing, C.C., 154 F. 721. 

Power to construe rules 

(1) The former board of apprais¬ 
ers was held to be primarily the 
judge of its own rules.—U. S. v. 
Farwell Co., 13 Ct.Cust.App. 61. 

(2) The right of construction was 
limited to such rules as were in¬ 
tended for its benefit and to aid in 
speedy and eflEicient discharge of 
business.—U. S. v. Macy & Co., 13 Ct. 
Cust.App. 245. 

Admission, enrollment, and disbar¬ 
ment of attorneys 
The former board of general ap¬ 
praisers, in adopting rules for the 
admission, enrollment, and disbar¬ 
ment of attorneys practicing before 
It, intended to accord to such attor¬ 
neys the rights, privileges, and au¬ 
thorities with which attorneys in 
other courts are presumed to be in¬ 
vested.—Yee Chong Lung & Co. v. U. 
S., 11 Ct.Cust.App. 382. 

Admission of record and testimony 
taken in former case 
(1) U.S.Cust.Ct. Rules, rule 25, pro¬ 
viding that, when a question in¬ 
volving substantially the same char¬ 
acter of goods, or involving sub- 
1 stantially the same issue, arising by 
1 protest, appeal, or petition, is un- 
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It is also provided by statute that the United 
States customs court and each judge thereof shall 
have and possess all the powers of a district court 
of the United States for compelling the attendance 
of witnesses and the production of evidence.'^^ 

b. Protests 

The determination of protests as to the collector's de¬ 
cisions is by statute reviewable by the United States 
customs court provided there has been compliance with 
statutory requirements. The record on appeal consists 
of the entry and accompanying papers transmitted by the 


collector and of various documents specified by customs 
regulations. 

Review of the determination of protests as to the 
collector’s decisions is provided by statute. Such 
review is a judicial proceeding.^^ 

The statute vest;s jurisdiction in such proceedings 
in the United States customs court. Thus statu¬ 
tory jurisdiction to relieve against illegality in as¬ 
sessment or collection of duties is conferred on such 
court .^2 h also has jurisdiction on protest to de- 


der consideration and a decision has 
been previously made, the record 
and testimony taken in such case 
may be admitted in the pending case 
on motion of either party within 
the discretion of the court, applies 
only where the parties in the pend¬ 
ing and former suits are the same, 
and where the merchandise is sub¬ 
stantially the same, and the issues 
are precisely the same.—U. S. v. 
Bosca, Reed, MacKinnon Co., 25 C. 
C.P.A. (Customs) 42—U. S. v. Bosca, 
Reed, MacKinnon Co,, 24 C.C.P.A. 
(Customs) 364. 

(2) The contention made by ami¬ 
cus curise to the effect that, as con¬ 
strued by this court, said rule 25 
is wholly insufficient to meet the 
many problems confronting parties 
litigant before the customs court, 
should be presented to that court 
for such action as it may deem 
proper.—TJ. S. v. Bosca, Reed, Mac¬ 
Kinnon Co., supra. 

(3) The similar rule XXXIV of the 
former board of general appraisers 
was held to have the effect of mak¬ 
ing for the early determination of 
customs cases, and of affording all 
parties concerned a fair opportuni¬ 
ty to be heard.—Sheldon v. XJ. S., 2 
Ct,Cust.App. 51—^U. S. V, Oberle, 1 
Ct.Cust.App. 527. 

Admission of record and testimony 

taken in former case on review of 

protests see infra § 181, 

40. Board of general appraisers 

(1) The former board of general 
appraisers was held authorized to 
issue a commission to take testi¬ 
mony in a foreign country, in view 
of Customs Administration Act 1890 
§ 28, subd 12, providing that the 
board should have and possess all 
the powers of a United States cir¬ 
cuit court in compelling the produc¬ 
tion of evidence.—^U. S. v. HofCman- 
La Roche Chemical Works, 1 Ct.Cust. 
App. 276. 

(2) Moreover, by virtue of its au¬ 
thority under statute to establish 
rules of evidence, practice, and pro¬ 
cedure, a rule authorizing .the is¬ 
suance of such commissions by the 
board of three general appraisers 
was valid.—U. S. v. Hoffman-La 
Roche Chemical Works, supra. 


41. Review by board of general ap¬ 
praisers 

In reviewing decisions of col¬ 
lectors of customs, on protest pro¬ 
ceedings, the board of general ap¬ 
praisers proceeds judicially.—Marine 
V. Lyon, Md., 65 F. 992, 13 C.C.A. 
268. 

42. U.S.—David L. Moss Co. v. U. S., 

C.C.P.A., 103 F.2d 395. 

XTnder fonner statutes 

(1) Jurisdiction of appeals by 
the importer as to liquidation was, 
by Tariff Act of 1913, vested- in the 
board of general appraisers.—U. S. 
V. Woodward-Newhouse Co., 11 Ct. 
CustApp. 284. 

(2) Where the protest was made 
against assessment of duty for rev¬ 
enue purposes under an internal rev¬ 
enue statute, the protestants were 
entitled to invoke the jurisdiction 
of the board of general appraisers. 
—U. S. V. Shallus & Co., 9 Ct.Cust. 
App. 168. 

(3) On protest of a void reap- 
praisement, the board of general ap¬ 
praisers as a classification board had 
power to determine the rate and 
amount of duty.—McKesson & Rob¬ 
bins V. U. S., 11 Ct.Cust.App. 459. 

(4) The void reappraisement pro¬ 
ceeding should have been ignored and 
duty taken at the invoice value.— 
McKesson & Robbins v. U. S., supra. 

(5) The change by such Act of the 
provision of Customs Administra¬ 
tive Act of 1890 to “merchandise on 
which duty shall have been assessed" 
had the effect of extending the juris¬ 
diction of the board of general ap¬ 
praisers to all decisions of collectors 
of customs as to the rate and amount 
of duties whether or not the mer¬ 
chandise was imported, and whether 
or not provision was made for its I 
legal entry.—^U. S. v. Mandel, 7 Ct. I 
Cust.App. 476. 

(6) Hence it was held that any 
and every decision of a collector as 
to the rate and amount of duties 
could be reviewed by the board.— 
U. S. v, Mandel, supra—^17 C.J. p 
608 note 49. 

(7) But the decision of the secre¬ 
tary of the treasury as to assess¬ 
ment on an amount less than the 
entered value was not reviewable. 
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—^Kurz & Co. V. U. S., 13 Ct.Cust. 
App. 527—Mills & Gibb v. U. S.. 8 
Ct.Cust.App. 31—Matter of Mills, 
Treas.Dec. 36347. 

(8) Under Tariff Act 1909, charges 
connected with the exportation of 
merchandise entitled to a drawback 
of duties paid on importation were 
not within the board's jurisdiction. 
—Atlantic Transport Co. v. U. S, 
5 Ct.Cust.App. 373. 

(9) Under Customs Administrative 
Act of 1890, the jurisdiction of the 
former board of general appraisers 
in protest cases extended only to 
merchandise lawfully entered and 
regularly invoiced and appraised, and 
to fees and exactions of whatever 
character.—De Lima v. Bidwell, N. 
Y., 21 S.Ct. 743, 182 U.S. 1, 45 L.Ed. 
1041—17 C.J. p 608 note 47. 

(10) Such jurisdiction did not ex¬ 
tend to the determination whether 
an article was imported merchandise 
or not.—D© Lima v. Bidwell, supra— 
Ex parte Fassett, N.Y., 12 S.Ct. 295. 
142 U.S. 479, 35 L.Ed. 1087. 

(11) Nor did such jurisdiction ex¬ 
tend to an appeal from a decision 
as to duties imported from Puerto 
Rico and the Hawaiian Islands, when 
the sole question was whether those 
places were foreign countries with¬ 
in the meaning of the tariff laws.— 
Goetze v. U. S., N.Y., 21 S.Ct. 742, 
182 U.S. 221, 45 L.Ed. 1065. 

(12) The jurisdiction was limited 
to questions of th© construction of 
the law, and the facts respecting the 
classification of imported merchan¬ 
dise, and the rate of duty imposed 
thereon under such classification.— 
Ex parte Fassett, supra. 

(13) The board of general apprais¬ 
ers had no jurisdiction to review the 
action of the collector in adopting 
the estimated value of a foreign coin 
as determined by the director of the 
mint, and as proclaimed by the sec¬ 
retary of the treasury.—^U. S. v. 
Klingenberg, N.Y., 14 S.Ct. 790, 153 
U.S. 93, 38 L.Ed. 647, reversing, C. 
C., 57 F. 195. 

(14) But the rule was otherwise if 
he declined to accept the proclaimed 
value and adopted another.—Stone r. 
Whitridge, Md., 129 F. 33, 64 C.C.A. 
47, reversed on other grounds 25 S. 
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termine whether the former requirement of payment 
to the collector as a condition precedent to protest, 
discussed supra § 161, extended to a protest of re¬ 
liquidation of draw-back entries.^s 

Whether the decision of the secretary of the 
treasury rendered under a statute authorizing him 
to correct clerical errors in entries or liquidations 
may be reviewed on protest has been said to be in 
doubt 2 , decision on protest has been upheld as 
correcting manifest clerical errors in liquidation.^^ 
A decision on protest as to the validity of regula¬ 
tions of the secretary of the treasury is reviewable 
by the court.^^ However, the court has no juris¬ 
diction to review the proceedings of the tariff com¬ 


mission,nor the findings of the president as to 
cost of production.^® Unless statutory requirements 
are complied with, jurisdiction does not attach.^^ 
Where the protest is invalid in part, the invalidity 
cannot be cured by the protestant abandoning that 
portion and substituting an explanation to the court 
of his claims.^® Where an importer has abandoned 
his protest permission to withdraw the abandonment 
may be refused,but such an abandonment may be 
canceled by stipulation made before final decision. 
The right to determine the question of jurisdiction 
is implied.ss In the customs practice of the Philip¬ 
pine Islands, jurisdiction of appeals under protest 
of decisions of the insular collector of customs is 
vested by statute in the court of first instance.^^ 


Ot. 406, 197 U.S. 135, 49 L.Ed. 696— 

17 C.J. p 609 note 54. 

(15) Likewise where the collector 
attempted to fix the drate at which 
the value of a foreign coin is to be 
estimated, such action was review- 
able.—Wood V. U. S., N.Y„ 72 P. 254, 

18 C.C.A. 653, distinguished in U. S. 
V. Klingenberg, 14 S.Ct. 790, 163 U.S. 
93, 38 L.Ed. 647. 

(16) Under Rev.St. § 2931 congress 
vested the board of general ap¬ 
praisers with the' jurisdiction there¬ 
tofore vested in the secretary of the 
treasury to entertain protests agains’t 
collectors’ decisions as to the rate 
and amount of duty. 

43. U.S.—Champion Coated Paper 
Co. V. U. S., 24 C.C.P.A.(Customs) 
83. 

44. U.S.—U. S. V. Brodie, 6 Ct.Cust. 
App. 186—Hampton v. U. S., 5 Ct. 
Cust.App. 51. 

17 C.J. p 637 note 2. 

45. U.S.—U. S. V. Bush, 4 Ct.Cust. 
App. 519. 

17 C.J, p 637 note 3. 

Concurrent jurisdiction 

It has been held that manifest 
clerical errors could be corrected by 
the board of general appraisers un¬ 
der its general jurisdiction over pro¬ 
tests relative to amount of duty, re¬ 
gardless of the fact that the same 
power was vested in the secretary 
of the treasury.—U. S. v. Benjamin, 
C.C.N.T., 72 P. 51—17 C.J. p 609 note 

52. 

4G. U.S.—^National Sanitary Pag Co. 
V. Hamilton, U.C.Cal., 4 F.Supp. 
C42. 

47. U.S.—David L. Moss Co. v. U. 
S., C.C.P.A.(Customs) 103 P.2d 395 
—William A. Poster & Co. v. U. S., 
20 C.C.P.A.(Customs) 15. 

Legality of increased duties 

(1) While the customs court Is 
given no direct right of review over 
action of the tariff commission, that 
does not mean that the court is 
without power to consider the legali¬ 
ty of Increase of duties resulting 


from the commission’s action.—Dav¬ 
id L. Moss Co. V. U. S., C.C.P.A., 103 
F.2d 395. 

(2) So, while the customs court 
may not review the facts or sub¬ 
stitute its judgment for that of the 
tariff commission, it must determine 
whether the commission acted with¬ 
in the scope of the authority grant¬ 
ed it by congress, and, in determin¬ 
ing such question, it must consider 
whether the commission had before 
it any substantial evidence on which 
to base its action when reporting to 
president under statute authorizing 
increase by the president of tariff 
duties.—David L. Moss Co. v. U. S., 
supra. 

4a U.S.—Akawo & Co. v. U. S., C.C. 

P.A., 77 P.2d 660. 

49. U.S.—U. Pujita & Co. v. U. S., 

26 C.C.P,A.(Customs) 63. 
lusnfBlcient assigumeut of grounds or 
reasons 

Where the assignment of grounds 
or reasons in the protest is insuffi¬ 
cient to call the attention of the col¬ 
lector to the imported articles in¬ 
tended to be covered thereby, and 
such deficiency is not supplied by 
the entry or invoice, the protest does 
not confer jurisdiction on the cus¬ 
toms court.—U. Pujita & Co. v. U. 
S., supra. 

Failure to timely file protest 

Where a protest is filed after ex¬ 
piration of the statutory time for 
filing, the customs court acquires no 
jurisdiction.—Hemw Hollander Co. v. 
U. S., 22 C.C.P.A. (Customs) 645— 

James Akeroyd & Son v. U. S., 19 
C.C.P.A. (Customs) 249, certiorari de¬ 
nied 52 S.Ct. 406, 285 U.S. 550, 76 L. 
Ed. 941. 

Exteusiou of time for filing pro¬ 
test cannot be granted by the court. 
—E. C. Miller Cedar Lumber Co. v. 
U. S., 24 C.C.P.A,(Customs) 282. 
Payment of duties and charges 

(1) Compliance with the former 
statutory provision that in case of 
entries for consumption payment of 
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ascertained duties and charges was 
required did not require such pay¬ 
ment within the statutory time for 
filing protest in order to have a re¬ 
view of the decision.—U. S. v. Gold- 
enberg, 18 S.Ct. 3, 168 U.S. 95, 42 L. 
Ed. 394. 

(2) Mere delay in paying the du¬ 
ties was held not to deprive the 
hoard of general appraisers of the 
power to pass on the protest.—U. 
S. v. Tiffany, C.C.lsr.Y., 154 P. 740. 
Payment of duties and charges as to 
entries for consumption as con¬ 
dition precedent to protest see su¬ 
pra § 161. 

Payment of protest fee 

(1) Where a protest was made un¬ 
der the Tariff Act of 1913, but no 
protest fee was paid, as required by 
such statute, the customs court ac¬ 
quired no jurisdiction of the protest. 
—C. J. Tower & Sons v. U. S., 25 
C.C.P.A.(Customs) 415. 

(2) But a protest under the Tariff 
Act of 1930, which act does not re¬ 
quire payment of a protest fee, is 
within the jurisdiction of the cus¬ 
toms court.—C. J. Tower & Sons v. 
U. S., supra. 

50. U.S.—U. S, V. Fred. Gretsch 
Mfg. Co., 26 C.C.P.A.(Customs) 267. 

51. U.S.—Strohmeyer v. U. S., C.C. 
N.Y., 180 P. 636. 

17 C.J. p 652 note 31. 

52. U.S.—Altman v. U. S., 5 Ct.Cust. 
App. 412. 

53. U.S.—U. S. V. Brown, Mass., 127 
F. 793, 62 C.C.A. 473. 

The power to decide a case as 
conferred by the Customs Adminis¬ 
trative Act of 1890 was held to re¬ 
quire first of all that the board of 
general appraisers should determine 
its jurisdiction, including the validi¬ 
ty of a protest.—U. S. v. Brown, su¬ 
pra. 

54. U.S.—Wright v. Ynchausti & Co., 
Philippine, 47 S.Ct. 229, 272 U.S. 
640, 71 L.Ed. 454. 

j Insular auditor is without jurisS- 
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The record before the customs court on review 
of protests consists of the entry and accompanying 
papers which, as stated in supra § 171, the collec¬ 
tor is required to transmit, and such documents as 
are provided by customs regulations.However, 
documents made after the customs court has ac¬ 
quired jurisdiction are extra-official and not a part 
of the record.^^ 

c. Appeals to Reappraisement 

Jurisdiction of the statutory proceeding known as ap¬ 
peal to reappraisement is vested in the United States 
customs court. Such an appeal suspends, but does not 
terminate, the appraisement decision of the local ap¬ 
praiser. Either party may appeal as to questions of the 
amount and validity of the appraisement, provided rea¬ 
sonable notice is given. The decision is further appeal- 
able in a proceeding designated as review of reappraise¬ 
ment or re-reappraisement. 

Express provision is made by statute for a pro¬ 
ceeding known as appeal to reappraisement.Al¬ 
though by statute termed an appeal, the proceeding 
has none of the characteristics of an appeal such as 
lies to court judgments.The ordinary rules ap¬ 
plicable to other courts and judicial proceedings 


apply except as modified or amended by statute, 
although the same refinement of reasoning and tech¬ 
nical rules cannot be indulged in, more liberality 
being allowed in order that the purpose of the spe¬ 
cial tribunals may be accomplished, namely, a speedy 
litigation of contested matters between the govern¬ 
ment and the taxpayer, with a minimum of technical 
requirements.^® 

Formerly the proceeding was inquisitorial and the 
reviewing body did not act as a judicial tribunal, as 
stated in § 179 infra; since the enactment of the 
Tariff Act of 1922 the reviewing body acts judicial¬ 
ly in determining such appeal.®^ 

While such appeal has the effect of suspending the 
determination of the local appraiser, the determi¬ 
nation is not thereby vacated.^^ Where the ap¬ 
peal to reappraisement fails for lack of jurisdic¬ 
tion, the determination of the local appraiser is re¬ 
vitalized and made effective.®'^ The appeal to re¬ 
appraisement waives all irregularities in the ap¬ 
praisement by the local appraiser.®^ 

Jurisdiction in such appeals is vested by statute 
in the United States customs court.Jurisdictional 


diction as to such appeals.—^Wright 
V. Tnchausti & Co., supra. 

Under former Customs Adminis¬ 
trative Act of 1902 jurisdiction of 
such appeal was vested in a court 
created by the act known as the 
court of customs appeals.—Wright v. 
Ynchausti & Co., supra. 

55. U.S.—Tower Mfg. & Novelty Co. 

V. U. S., 6 Ct.Cust.App. 267. 
Duty of appraisers to make reports 
see supra § 109 a. 

Afidavit of free entry 

A preliminary affidavit of free en¬ 
try required to aid the collector in 
determining whether the importa¬ 
tion is entitled to free entry is a 
part of the record.—^Eidlitz & Son v. 
U. S., 12 Ct.Cust.App. 56. 

Invoice is a part of the record be¬ 
fore the reviewing body.—T7. S. v, 
Bloomingdale Bros. & Co., 10 Ct. 
Cust.App. 149. 

Reports of local appraisers are 
part of the record on protest appeals. 
—M. Pressner & Co. v. TJ. S., 26 C. 
C.P.A. (Customs) 186—Tower Mfg. & 
Novelty Co. v. IT. S., 6 Ct.Cust.App. 
267. 

Reappraisement records not ex¬ 
pressly admitted in evidence are not 
a part of the record in protest pro¬ 
ceedings.—Harris v. U. S., C.C.Mass., 
177 F. 475. 

56. U.S.—U. S. V. Bullocks, Inc., 25 
C.C.P,A.(Customs) 381. 

Decisions under former statutes 
Under former regulations, provid¬ 
ing for transmission of a protest to 


the board of general appraisers with¬ 
in thirty days after filing, a report 
by the appraiser not made within 
that period was extra-official and 
therefore not entitled to be consid¬ 
ered as part of the official record in 
the case.—Bonwit Teller & Co. v. U. 

S., 19 C.C.P.A. (Customs) 238--17 C. 
J. p 654 note 69 [a]. 

67. U.S.—U. S. V. C. J. Tower & 
Sons, 24 C.C.P. A. (Customs) 456. 

58. U.S.—^AiAetl. Safety Bag Co. v. 
U. S., 24 C.C.P.A.(Customs) 26. 

59. U.S.—Johnson Co. v. U. S., 18 
Ct.Cust.App'. 373, rehearing denied 
13 Ct.Cust.App. 626. 

60i U.S,—Montemayor e Hijos v. U. 

S., 24 C.C.P.A. (Customs) 7. 

61. U.S.—U. S. V. International 

Graphite & Electrode Corporation, 
25 C.C.P.A. (Customs) 74—U. S. v. 
Manahan Chemical Co., 24 C.C.P.A. 
(Customs) 53—^Arkell Safety Bag 
Co. V. U. S., 24 C.C.P.A. (Customs) 
26—U. S. V. Davis, 20 C.C.P.A. (Cus¬ 
toms) 305. 

United States court 
In reappraisement proceedings the 
trial court is a court of the United 
States.—U. S. v. International Gra¬ 
phite & Electrode Corporation, 25 G. 
C.P.A. (Customs) 74. 

Judicial nature of acts is not af¬ 
fected by statutory provisions re¬ 
quiring the trial judge in reappraise¬ 
ment cases to determine the value of 
imported merchandise “after aftord- 
ing the parties an opportunity to be 
heard,” and authorizing the trial 
judge in such proceeding to grant a 
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rehearing or retrial.—U. S. v. Inter¬ 
national Graphite & Electrode Cor¬ 
poration, supra. 

Under former statutes 

(1) Under the Tariff Act of 1922 
the proceeding before the single gen¬ 
eral appraiser was judicial in nature. 
—U. S. V. International Graphite «& 
Electrode Corporation, 25 C.C.P.A. 
(Customs) 74—Happel &. McAvoy v. 
U. S., 16 Ct.Cust.App. IGl—KutlrofC. 
Pickhardt & Co. v. U. S., 12 CL.Cust. 
App. 299. 

(2) Thus his act in determining 
the value of merchandise was judi¬ 
cial in nature,—U, S. v. McConnaugh- 
ey «& Co., 13 Ct.Cust.App. 112. 

(3) His function was that of a 
nisi prius court.—Johnson Co. v. LT. 

S., 13 Ct.Cust.App. 373, rehearing de¬ 
nied 13 Ct.Cust.App. 626. 

Nature of proceeding prior to Tar¬ 
iff Act of 1922 see infra § 179. 

62. U.S.—U. S. V. European Trading 
Co., 26 C.C.P.A.(Customs) 103—U. 
S. V. P. B. Vandegnft & Co., 16 Ct 
Cust.App. 398. 

63. U.S.—Carey &: Skinner v. U. S., 
16 Ct.Cust.App. 382. 

Contra McKesson <& Robbins v. H. 

S., 11 CtCust.App. 459. 

64. U.S.—Carey & Skinner v. U. S., 
16 Ct.Cust.App. 382. 

66. U.S.—Burgess v. Converse, C.C. 
Mass., 4 P.Cas.No.2,154, 2 Ct.Cust 
App, 216, affirmed 18 Plow. 413, 15 
L.Bd, 455—Oelnchs v. U. S., 2 Ct 
CustApp. 356. 

66. Pormer practice 

(1) Under Tariff Act 1922 § 501, 
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requirements must be complied with.®'^ 

Review may be had of questions as to the amount 
and validity of the appraisement.^® The right to 
appeal to reappraisement under the Tariff Act of 
1922 included the right to appeal from appraisement 
and liquidation following determination of the test 
case in duress entries.®^ 

The statute provides for appeal to reappraisement 
by the collector'^® or by the consignee or his agent.'^^ 
It is not essential that the appeal be taken by the 
real party in interest.'^^ If the importer abandons 
his appeal the collector may not attack the valua¬ 
tion against which he has not expressed dissatis¬ 
faction by appeal.'^® 

No particular form for such appeal is prescribed 
by statute.'^^ Whether the appeal be by the collec¬ 


tor or by the importer, it is sufficient if the invoice 
and all papers pertaining thereto be transmitted to 
the reviewing body within the statutory time for 
taking the appeal. 

It is an express statutory requirement that rea¬ 
sonable notice shall be given to the importer and 
the governmental representative of the time and 
place of the hearing.'^® 

Reviczu of reappraisemenf; re-roappraiseinenf. A 
review of the decision on appeal to reappraisement 
by application for review forwarded to the cus¬ 
toms court is expressly provided by statute.'^'^ Un¬ 
der former statutes such review was designated '‘ap- 
peal for re-reappraisement.^’'^® Such proceeding is 
judicial in nature, the court being a court of the 
United States.'^^ Hence the ordinary rules applica- 


appeals to reappraisement were made 
to the board of general appraisers. 
—Johnson Co. v. U. S., 13 Ct.Cust. 
App. 373, rehearing denied 13 Ct. 
Cust.App, 626. 

(2) However, following the statu¬ 
tory change in the name of the board 
of general appraisers to customs 
court, appeals to reappraisement un¬ 
der this statute were made to the 
customs court.—XT. S. v. Tower & 
Sons, 15 Ct.Cust.App. 83. 

67. U.S.—U. S. V. Robinson & Co., 
12 Ct.Cust.App. 145. 

Payment of estimated duties 

Under Tariff Act 1930, § 501, 19 
XJ.S.C.A. § 1501, importer’s appeal to 
reappraisement to the customs court 
may not be dismissed for nonpay¬ 
ment of the estimated additional du¬ 
ties, in conformity with its attempt¬ 
ed entry amendment, the original 
entry having been made in regular 
form and the estimated duties paid 
as required by law.—XJ. S. v. G. W. 
Sheldon & Co., 23 C.C.P.A.(Customs) 
245. 

Payment of fee 

Direction of former Tariff Act 
1913 § III par M, 38 U.S.St. at L. p 
186, for payment of fee within two 
days after filing appeal to reap¬ 
praisement was jurisdictional and 
could not be waived or substantially 
complied with.—XJ. S. v. Robinson & 
Co., 12 Ct.Cust.App. 145—Sugar Prod¬ 
ucts Co. V. XJ. S., 10 Ct.Cust.App. 179. 

68. U.S.—U. S. V. Porto Rico Coal 
Co., 17 C.C.P.A. (Customs) 288. 
Kemedy of importer on a question 

of valuation is to call for reappraise¬ 
ment.—Origet V. Hedden, N.Y., 15 

S.Ct. 92, 155 U.S. 228, 39 U.Ed. 130. 

69. U.S.—U. S. V. Priedlaender Co., 
19 C.C.P.A. (Customs) 334. 

70. U.S. —U. S. V. Manahan Chemi¬ 
cal Co., 24 C.C.P.A. (Customs) 53 
—Balfour, Guthrie & Co. v. U. S., 
12 Ct.Cust.App. 376. 

25 C.J.S.—22 


71. U.S.—^U. S. V. C. J. Tower & 
Sons, 24 C.C.P.A.(Customs) 456— 
U. S- V. Manahan Chemical Co., 24 
C.C.P.A. (Customs) 53. 

Agency of unrecognized foreign gov¬ 
ernment 

A corporation organized and doing 
business under the laws of a state, 
though representing the Soviet gov¬ 
ernment when such government was 
not recognized by the United States, 
is entitled to appeal to reappraise- 
ment.—^Amtorg Trading Corporation 
V. U. S., 21 C.C.P.A.(Customs) 532. 

Seizure of the goods for underval¬ 
uation did not affect the importer’s 
right to reappraisement under Cus¬ 
toms Administrative Act 1890 § 13. 
—Lace House v. U. S., Ga., 141 P. 
869, 73. C.C.A. 103. 

72. U.S.—U. S. V. C. J. Tower & 

Sons, 24 C.C.P.A.(Customs) 456. 

73. U.S.—Matter of Stim, Treas. 
Dec. 37178. 

17 C.J. p 624 note 68. 

74. U.S.—U. S. V. C. J. Tower & 

Sons, 24 C.C.P.A. (Customs) 456. 

75. U.S.—U. S. V. C. J. Tower & 

Sons, supra. 

Dismissal for laches 
U.S.—Phipps V. U. S., 22 C.C.P.A. ] 
(Customs) 595, 

Decisions under former statutes 

Under Tariff Act 1909, § 28 subs 
13, an appeal to reappraisement by 
a collector was perfected by the 
transmission of the papers to the 
reviewing body, and appeal by an 
importer was perfected by giving 
written notice to the collector with¬ 
in the statutory time.—Larzelere v. 
U. S., 5 Ct.Cust.App- 610. 

Correctness of invoice or entry 

The jurisdiction of the customs 
court m reappraisement cases is not 
dependent on a correct statement of 
the value of the merchandise, either 
in the invoice or the entry. If the 
importer has complied with the law 
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in all other respects, the fact that 
the imported merchandise may have 
been undervalued in the invoice or 
entry does not deprive the customs 
court, on appeal by importer to re¬ 
appraisement, of jurisdiction to en¬ 
tertain the appeal and find the prop¬ 
er value of the merchandise.—U. S. 
V. Davis, 20 C.C.P.A.(Customs) 305. 

76. U.S.—U. S. V. C. J. Tower & 
Sons, 24 C.C.P.A. (Cu.stoms) 456. 
Similarly, under prior statutes the 

parties were entitled to notice.— 
U. S. V. C. J. Tower & Sons, supra— 
Johnson Co.« v. U. S., 13 Ct.Cust.App. 
373, rehearing denied 13 Ct.Cust.App. 
626. 

77. Under Tariff Act of 1922 

(1) Review of the decision on ap¬ 
peal to reappraisement by applica¬ 
tion for review to the board of gen¬ 
eral appraisers was provided under 
the Tariff Act of 1922.—U. S. v. Iwai 
& Co., 16 Ct.Cust.App. 542—U. S. v. 
Iwai & Co., 16 Ct.Cust.App. 56— 
Kuttroff-Pickhardt & Co. v. U. S., 
14 Ct.Cust.App. 3S1. 

(2) Where there is no application 
for review filed in the case, the cus¬ 
toms court is without jurisdiction 
to review the judgment of the single 
appraising judge.—U. S. v. Monsanto 
Chemical Works, 21 C.C.P.A. (Cus¬ 
toms) 33. 

78. U.S.—Kuttroff-Pickhardt & Co. 
v. U. S., 14 Ct.Cust.App. 381. 
“Reappraisement” in the law in¬ 
cludes not only reappraisement pro¬ 
ceedings before a single general ap¬ 
praiser, but proceedings on appeal 
to a board of general appraisers, 
sometimes called a re-reappraise¬ 
ment.—Gallagher v. U. S., 4 Ct.Cust. 
App. 308. 

79. U.S.—U. S. V. International 
Graphite & Electrode Corporation, 
25 C.C.P.A.(Customs) 74—Johnson 
Co. V. U. S., 13 Ct.Cust.App. 373, 
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ble to other courts and judicial proceedings will ap¬ 
ply, except where modified or amended by statute.^® 

Any question affecting the appraisement, either as 
to amount or legality, is reviewable,^^ including the 
validity of a dumping order.^2 Irregularities in pro¬ 
cedure on reappraisement appeal may be remedied 
by appeal to re-reappraisement.^^ Dismissal of the 
appeal to reappraisement being in effect a reap¬ 
praisement, appeal to re-reappraisement will lie 
from such dismissal.^^ 

The application for review must be in proper 
fonn,^S showing upon its face that it is the appli¬ 


cation of the party in interest and that it is filed by 
the properly constituted authority.^® Such applica¬ 
tion must be filed within the time prescribed by stat- 
ute.S7 

Formerly, formal notice to the board of dissatis¬ 
faction was not required.^S 

Under a rule of the former board of general ap¬ 
praisers, provision was made for an assignment of 
errors.S^ Evidence must be preserved by a bill of 
exceptions.Previous decisions, when cited as au¬ 
thorities, must be applicable to the issues being re¬ 
viewed. 


rehearing denied 13 Ct.Cust.App. 
626. 

XTnder Tariff Act of 1922 

The proceeding on re-reappraise- 
ment appeals under the Tariff Act 
of 1922 was judicial in nature.—U. 
S. V. International Graphite & Elec¬ 
trode Corporation, 25 C.C.P.A. (Cus¬ 
toms) 74. 

Nature of proceeding prior to Tariff 
Act of 1922 see infra § 179. 

80. U.S.—Johnson Co. v. U. S., 13 
Ct.Cust.App. 373, rehearing denied 
13 Ct.Cust.App. 626. 

81. U.S.—U. S. V. Porto Rico Coal 
Co,, 17 C.C.P.A. (Customs) 2S8— 

U. S. V, Central Vermont Ry. Co., 
17 C.C.P.A.(Customs) 166. 

82. U.S.—U. S. V. Central Vermont 
Ry. Co., supra. 

83. U.S.—U. S. V. Taylor, C.C.Pa., 
171 F. 152. 

17 C.J. p 624 note 52. 

84. U.S.—U. S. V. Kuyper & Co., 15 
Ct.Cust.App. 4. 

85. U.S.—Kuttroff-Pickhardt & Co. 

V. U. S., 14 Ct.Cust.App. 381. 

ITse of form for appeal to re-re¬ 
appraisement, used under a former 
statute, is a sufficient application for 
review.—^Kuttroff-Pickhardt & Co. v. 
U. S., supra. 

86. U.S.—^U. S. V. Monsanto Chemi¬ 
cal Works, 21 C.C.P.A.(Customs) 
33, 

Effect of printed matter 

Certain printed matter on the back 
of the unsigned document does not 
stamp it as the act of the assist¬ 
ant attorney general, such matter 
being formal and not indicium of le¬ 
gal authenticity.—U. S. v. Monsanto 
Chemical Works, supra. 

Signature 

Where the government attempted 
to have the judgment of the single 
appraising judge reviewed by the 
customs court, and there was filed 
in the case a document, purport¬ 
ing to be an application for review, 
not signed or otherwise authenticat¬ 
ed by the then assistant attorney 
general of the United States in 
charge of customs, the only person 
with authority to file or cause to 


be filed such application, such un¬ 
signed document did not constitute 
a valid application for review by 
the customs court, and was a nulli¬ 
ty, under the statute.—U. S. v. Mon¬ 
santo Chemical Works, supra. 

87. U.S.—Edna Brass Mfg. Co. v. 

U. S., 15 Ct.Cust.App. 260. 

Statute of limitations 

The statute limiting the time with¬ 
in which period an application for re¬ 
view may be filed with the customs 
court IS primarily a statute of lim¬ 
itation, its object being to fix a time 
beyond which the decision should be¬ 
come final unless, prior to the ex¬ 
piration of such time, an application 
for review is filed.—^U. S. v. European 
Trading Co., 26 C.C.P.A. (Customs) 
103. 

Time for application 

(1) When a decision or judgment 
is rendered by a judge of the cus¬ 
toms court and duly promulgated, 
and an appeal or application for re¬ 
view thereof is permitted by statute 
to a division of the court, such ap¬ 
plication or appeal may be taken at 
any time between the promulgation 
of such decision or judgment by the 
customs court, and the expiration of 
the time permitted by statute for the 
filing of such application for review 
or appeal.—U. S. v. European Trad¬ 
ing Co., 26 C.C.P.A. (Customs) 103. 

(2) No possible legislative pur¬ 
pose could be served in requiring the 
government or the importer to wait 
until a decision had been filed with 
the collector before it or he might 
file an application for review in the 
appellate division of the customs 
court, and it is not reasonable to 
suppose that congress ever intended 
any such limitation on the right of 
review provided for by ^ 501.—U. S. 
V. European Trading Co., supra. 

(3) So, where an application for 
review of a decision of a single 
judge sitting in reappraisement is 
filed with the customs court on the 
same date as that on which the de¬ 
cision IS received by the collector of 
customs, but after said decision has 
been duly entered and promulgated 
by the customs court it was error 
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to dismiss said application for re¬ 
view as premature.—U. S. v. Europe¬ 
an Trading Co., supra. 

ITnder Tariff Act of 1922 

(1) In view of § 501, providing for 
the filing of applications for review 
of reappraisement decisions within 
ten days from the date of the filing 
of the decision with the collector, 
and § 518, authorizing the granting 
of a rehearing of the reappraisement 
decision within thirty days after 
such decision, an application for re¬ 
view is timely when filed within ten 
days after the denial of the applica¬ 
tion for rehearing.—Edna Brass Mfg". 
Co. V. U. S., 15 Ct.Cust.App. 260. 

(2) The word ‘'filing" means the 
date of depositing in the office of the 
collector, rather than the date of re¬ 
cording or indorsement by some per¬ 
son in the office for making applica¬ 
tion for review of general apprais¬ 
er’s decision to the board of gener¬ 
al appraisers.—U. S. v. Richard & 
Co., 12 Ct.Cust.App. 288. 

88. tTnder Tariff Act of 1830, per¬ 
mitting appeal by the collector where 
that officer deems the appraisement 
too low, no formal notice of dissat¬ 
isfaction was needed to give the 
general appraisers jurisdiction.—U. 
S. V. Loeb, N.Y., 107 P. 692, 46 C.C. 
A. 562, certiorari denied 21 S.Ct. 923, 
181 U.S. 618, 45 L.Ed. 1020—-17 C.J. 
p 624 note 46. 

89. U.S.—Montemayor e Hijos v. U. 
S., 24 C.C.P.A.(Customs) 7—John¬ 
son Co. V. U. S., 13 Ct.Cust.App. 
373, rehearing denied 13 CLCust. 
App. 626. 

Assignment of error hold sufficient 
U.S.—Montemayor e Hijos v. U. S., 24 
C.C.P.A. (Customs) 7. 

90. U.S.—-Johnson Co. v. U. S., 13 
Ct.Cust.App. 373, rehearing denied 
13 Ct.Cust.App. 626. 

Reason for rule 

The statutory provision that the 
reappraisement board should consid¬ 
er the case on the record uses the 
term “record" in the sense of the rec¬ 
ord proper and the evidence as well. 
^—Johnson Co. v. U. S., supra. 

91. U.S.—Snow V. U. S., 24 C.C.P.A. 
(Customs) 319. 
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§ 179. -- Inquisitorial Procedure 

Formerly appeals to reappraisement and re-reap- 
praisement proceedings were inquisitorial. 

While both appeals to reappraisement and proceed¬ 
ings on application for review on re-reappraisement 
are now, as is stated supra § 178, judicial in nature, 
prior to the tariff act of 1922 the general appraisers 
were enjoined by statute to proceed by all reason¬ 
able ways and means, exercising both judicial and 
inquisitorial functions and the board of general 
appraisers was not a judicial tribunal and was en¬ 
titled to ‘USe information acquired in previous cas- 
es,93 the statutes providing that they could proceed 
inquisitorially as well as judicially. 

§ 180. —— Questions of Law and Fact 

Whether on appeal of protest proceedings or on ap¬ 
peals to reappraisement, questions of fact are to be de¬ 
termined by the reviewing bodies. 

On appeal of a protest proceeding whether an im¬ 
ported article is capable of being marked as to the 
country of origin as required by statute is a question 
of fact for the appellate court^^ On appeals to re- 
appraisement, all factual questions are to be deter¬ 
mined by the reappraising tribunals.^^ Sq on re-re- 
appraisement the court is to determine questions of 
fact.^® 

§ 181. - Hearing and Determination 

a. Protests 

b. Appeals to reappraisement 


a. Protests 

(1) Assignment for hearing 

(2) Stipulations 

(3) Consolidation of hearings 

(4) Rehearing; retrial 

(5) Procurement of samples 

(6) Scope and extent of review 

(7) Amendments and additional proof 

(8) Presumptions and burden of proof 

(9) Decision and judgment 

(10) Disposition of case 

(1) Assignment for Hearing 

Protest proceedings are by statute required to be 
assigned for hearing. 

It is provided by statute that upon transmission by 
the collector of the entry and accompanying papers 
to the United States customs court in protest cases, 
discussed supra § 171, the proceeding shall be duly 
assigned as provided by law.^'^ Under the rules of 
the former board of general appraisers cases aris¬ 
ing at the principal ports were assigned for hear¬ 
ing at those ports.^8 In such cases both parties 
had a right to expect that their cases would be 
docketed for hearing accordingly.^^ 

(2) Stipulations 

A protest proceeding may be heard on stipulations 
as to the facts, but not on stipulations as to questions 
of law. 

Since it is to the interest of the public that cus¬ 
toms litigation be expedited in all proper ways, a 
liberal attitude should be adopted as to stipulations.^ 


Cited case held inapplicalble 
tJ.S.—Snow v. U. S., supra. 

9'2, TJ.S.—U. S. V. International Gra¬ 
phite & Electrode Corporation, 25 
O.C.P.A. (Customs) 74—U. S. v. Da¬ 
vis, 20 C.C.P.A.(Customs) 305—U. 
S. V. McConnaughey & Co., 13 Ct. 
Cust.App. 112. 

93- XJ.S.—U. S. V. International 
Graphite & Electrode Corporation, 
25 C.C.P.A. (Customs) 74—U. S. v. 
McConnaughey & Co., 13 Ct.Cust. 
App. 112. 

17 C.J. p 624 note 56. 

Dutiable value of cloth 

Board of general appraisers acted 
within its jurisdiction in fixing du¬ 
tiable value of cloth samples at pur¬ 
chase price of cloth from which they 
were originally cut.—P. B. Vande- 
grift & Co. V. U. S., 18 C.C.P.A. (Cus¬ 
toms) 334, certiorari denied 52 S.Ct. 
11, 284 U.S. 623, 76 L.Ed. 531. 

94. U.S.—U. S. V. Martorelli, 12 Ct. 
Cust.App. 327. 

95. U.S.—U. S. V. Rodier, Inc., 23 C. 
C.P.A.(Customs) 336. 

96. U.S.—Golding Bros. Co. v. U. S., 
21 C.C.P.A.(Customs) 395, 


97. rormer practice 

(1) Under the former Tariff Act 
of 1913 and rules of the board of 
general appraisers, when the board 
of general appraisers received the 
invoice and papers and exhibits con¬ 
nected therewith from the collector 
the case was assigned by the presi¬ 
dent of the board to a classification 
board of three general appraisers. 
The case was subject to reassign¬ 
ment to a different board, provided 
such reassignment was made before 
trial.—^U. S. v. Saunders, 5 Ct.Cust. 
App, 270—U. S. V. Park, 4 Ct.Cust. 
App. 293. 

(2) But under Customs Adminis¬ 
trative Act 1890, where a board of 
three general appraisers had ac¬ 
quired jurisdiction over a case, it 
could not afterward surrender its ju¬ 
risdiction to another board.—Prosser 
V. U. S., K.T., 158 P. .971, 86 C.C.A. 
175. 

98. U.S.—^U.^S. V. Jaehne, 8 CtCust. 
App. 307. 

99. U.S.—U. S. V, Rothschild, 3 Ct. 
Cust.App. 251. 

1. U.S.—^North American Mercantile 
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Co. V. U. S., 18 C.C.P.A.(Customs) 

74. 

CoxLcessiou. 

Where the collector, in his report 
on the protest, conceded that a por¬ 
tion of the importation was properly 
classifiable as claimed, the board of 
general appraisers should have so 
held, particularly when the conces¬ 
sion was consistent with the other 
evidence.—^Wheeler, Elder & Elder v. 
U. S., 11 Ct.Cust.App. 110, 

Stipulation inadvertently filed 

(1) Where a cause has never ap¬ 
peared on the trial calendar, and a 
stipulation submitting it for decision 
is inadvertently and unintentionally 
filed with the papers in the case, and 
it appears that the proper provisions 
of the tariff act are not claimed in 
the protest, and the government not 
being misled to its prejudice, the 
court has the power, and it is the 
duty of the court, in order to prevent 
a miscarriage of justice, to set aside 
its judgment and the submission of 
the cause and place the cause on 
the trial calendar to afford counsel 
for the importer an opportunity to 
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Stipulations may be made as to questions of fact,^ 
but not as to questions of law.^ A stipulation as to 
a question of law will not control the decision on 
review,^ but a stipulation of facts is conclusive;^ 
and it is held that a stipulation that the rate of duty 
on the goods covered by a protest may be deter¬ 
mined according to the rule laid down in a certain 
case constitutes an agreed statement of facts and 
requires application of the rule.® 

(3) Consolidation of Hearings 

Protests by different parties involving identical issues 
as to the same class and kind of merchandise may be 
consolidated. 

” Identical issues of fact and law raised by the 
protests of different importers as to the same class 
and kind of merchandise may be tried in a single 
proceeding.'^ 

(4) Rehearing; Retrial 

The statute permits the granting of a rehearing or 
retrial in protest proceedings, the matter resting in the 
sound discretion of the reviewing body. 

The division of the customs court determining a 
protest is authorized by statute to grant a rehear¬ 
ing or retrial when in the opinion of such division 
the ends of justice so require.® The granting of a 
motion for rehearing rests in the sound discretion 
of such body,9 An irregularity by amending the de¬ 
cision within the period allowed for applying for 
rehearing may be waived by the importer.^® 


A motion for a new trial should be verified if 
containing matter outside the record, particularly 
when rules so provide,and should specify the tes¬ 
timony to be produced.i2 

Compliance with a rule that, on the granting of 
a rehearing or retrial, the protest shall be set for 
hearing is essential.^® 

(5) Procurement of Samples 

Even when customs regulations provide that tho 
collector procure samples of the merchandise involved 
in the protest for use on review, evidence in lieu of 
samples may be usi-d. 

Customs regulations have prescribed that collec¬ 
tors of customs shall procure samples of the mer¬ 
chandise covered by protests, for use of the review¬ 
ing body in connection with the casc.^^ However, 
production of a sample is not a condition precedent 
to admission of proof of a chemical analysis of an 
article.^^ The government may not challenge as 
unsatisfactory the quantity or condition of the sam¬ 
ples selected by it.^® 

The fact that samples of merchandise in litiga¬ 
tion are not produced does not preclude the importer 
from -proving his case by other competent evi¬ 
dence and the proof in lieu of samples of mer¬ 
chandise may be supplied by witnesses familiar 
with goods, testifying from their recollection as to 
the invoice descriptions.^® 


apply for leave to amend the pro¬ 
test.—Thomas & Pierson v. IT. S., 19 
C.C.P.A. (Customs) 277. 

(2) The motion to set aside the 
judg'ment and the submission of a 
cause is addressed to the legal, not 
to the arbitrary or capricious, discre¬ 
tion of the court.—Thomas & Pier¬ 
son V. U. S., supra. 

2. U.S.—S. H. Kress & Co. v. U. S., 
23 C.C.P.A. (Customs) 111—North 
American Mercantile Co. v. U. S., 
18 C.C.P.A. (Customs) 74. 

3. IT.S.—^North American Mercan¬ 
tile Co. V. U- S., supra. 

4. 'U.S.—Pinman v. U. S., 4 Ct.Cust. 
App. 262. 

5. IJ.S.—^American Bead Co. v. U. 
S., 7 Ct Cust.App. 161—Salomon v. 

, XJl S., 7 Ct.Cust.App. 5. 

6. U-S,—Altman v. U. S., 5 Ct.Cust. 
App. 412. 

7. U.S.—Cochran Co. v. U. S., 9 Ct. 
Cust.App. 172—U. S. V. Cummings, 
3 Ct.Cust.App. 291. 

8. U.S.—James Akeroyd & Son v. U. 
S., 19 C.C.P.A. (Customs) 249, cer¬ 
tiorari denied 52 S.Ct. 406, 285 U. 
S. 550, 76 Lr.Ed. 941. 


Jurisdictional defect 

Where by reason of tardy filing of 
the protest the customs court has 
not acquired jurisdiction, it is au¬ 
thorized either on its own motion or 
on motion of a party to set aside 
its judgment and to order a re¬ 
hearing.—James Akeroyd & Son v. 
U. S., supra. 

Former board of general appraisers 
A case could be reopened for 
further hearing by the board of 
general appraisers, when the board 
was not satisfied with the record 
made before it, and the board could 
call and examine additional wit¬ 
nesses, independently of the objec¬ 
tions of the parties.—^Matter of Shel¬ 
don, Treas.Dec. 31017. 

8 . U.S.—U. S. V. P. Weber Co., 25 

C.C.P.A. (Customs) 159, 

Absence of error 

If the customs court was of the 
opinion that its decision which was 
the subject of the motion for re¬ 
hearing was erroneous, there was 
not only no abuse of discretion, but 
the action taken by the court was 
proper, even though there was in 
fact no error in its first decision.— 
I U." S. V. F. Weber Co., supra. 
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Board of general appraisers 

Formerly the board of general ap¬ 
praisers was authorized to grant a 
rehearing m protest cases, the mat¬ 
ter resting in the sound discretion 
of the board.—U. S. v. Kelley Hard¬ 
ware Co., 12 Ct.Cust.App. 204, 

10. U.S.—^Kmg Collar Button Co. v. 
U. S., 3 Ct.Cust.App. 174. 

11. U.S.—Gallagher v. U. S., 4 Ct. 
Cust.App. 291. 

12. U.S.—Gallagher v. U. S., supra. 

13. U.S.—U. S. V. Rothschild, 3 Ct. 
Cust.App. 251. 

14. U.S.—Hensel v. U. S., C.C.N.Y., 
160 F. 219—U. S. V. Seattle Brew¬ 
ing, etc., Co., 1 Ct.Cust.App. 362. 

15. U.S.—U. S. V. Alpers, 4 Ct.Cust. 
App. 19. 

16. U.S.—U. S. V. Seattle Brewing & 
Malting Co., 1 Ct.Cust.App, 362. 

17 C.J. p 654 note 61. 

17. U.S.—Rheims v. U. S., C.C.N.T.. 
169 F. 662, affirmed 175 F. 778. 99 
C.C.A. 350. 

17 C.J. p 654 note 55. 

18. U.S.—Rheims v. U. S., supra— 
U. S. V. Herrmann, N.Y., 154 F. 
196, 83 C.C.A. 179. 
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The question of sufficiency of sample^, as a means 
for ascertaining the characteristics of an imported 
commodity is to be determined by the testimony of 
those who are qualified by experience and knowl¬ 
edge to pass upon that subject^^ Where it is not 
shown that the samples in question were taken from 
the merchandise under protest, the samples will be 

disregarded.20 

Samples introduced in evidence may be exam¬ 
ined.-^ 

(6) Scope and Extent of Review 

“The correctness of the allegations of the protest, 
rather than the merits of the case, should be determined 
on review. Evidence competent before the collector may 
be considered by the reviewing body. Records kept in 
conformity with regulations are admissible when relevant 
and a part of the record, but such records are rebuttable. 
Under rule of court the record and testimony in former 
cases involving substantially the same character of goods 
or the same issue, as to the same parties, are admissible. 

The policy of the law is that the correctness of 
the allegations of the protest rather than the mer¬ 
its of the case shall be determined on review, even 


when the merits are perfectly apparent and gross in¬ 
justice will be done by failing to correct the action 
of the coliector.22 In case the protestant wishes to 
controvert the report of the collector as to the au¬ 
thority of the protestant to make the protest he may 
do so at the hearing.23 Where a protest by Amer¬ 
ican manufacturers, producers or wholesalers fails 
to disclose the name of the protestant, an offer to 
prove such name at the trial is subject to rejection 
on objection.24 

Testimony competent before a collector is compe¬ 
tent before the reviewing body.25 The interest of 
a witness in no sense disqualifies him or affects the 
quality of his testimony, but it may become a fac¬ 
tor of importance in determining the weight to be 
given his testimony.26 The fact that a witness ad¬ 
mits to having practiced deception, while going to 
the credibility of the testimony and affecting the 
weight to be given to it, does not justify exclusion 
of such testimony.27 Records kept in conformity 
to treasury regulations are admissible in evidence,28 
provided they are relevant,29 but when not intro- 


19. U.S.-—U. S. V. Thomas, C.C. 
Mass., 178 F. 602. 

17 C.J. p 654 note 62. 

An analysis of oil not clearly 
shown to represent the importation 
and depending: for its verity on the 
presumption of correctness attend¬ 
ing the collector's decision is not 
a sufficient basis to prevail against 
the testimony of an experienced 
witness who had tested the oil in a 
practical way, although not chemi¬ 
cally.—U. S. V. Lang, 4 CtCust.App. 
494. 

20. U.S.—U. S. V. Lang, supra. 

21. U.S.—Downing Co. v. U. S., 11 
Ct.Cust.App. 73. 

Buty of examination 

The protest having been submit¬ 
ted by the importers with no ob¬ 
jection by the government for the 
board of general appraisers to de¬ 
termine from an inspection of the 
exhibits, without other evidence, 
whether or not the merchandise was 
artificial flowers, it was the duty of 
the hoard to do so.—Veit, Son & Co. 
V. U. S., 11 Ct.Cust.App. 81. 

22. U.S.—In re Solvay Process Co., 
C.C.N.Y., 134 F. 678. 

17 C.J. p 650 note 66. 

23. U.S.—Wells V. U. S., 7 Ct.Cust. 
App. 346. 

24. U.S.—Manufacturers & Pro¬ 
ducers of Goat, Sheep and Cabret- 
ta Leathers Included within the 
Membership of the Tanners' Coun¬ 
cil of America v. U. S., 21 C.C.P.A. 
(Customs) 591. 

Reason for rule 

The adversary could have no op- 


I portunity to show that the person 
disclosed was not entitled to make 
the protest.—Manufacturers & Pro¬ 
ducers of Goat, Sheep and Cabretta 
Leathers Included within the Mem¬ 
bership of the Tanners’ Council of 
America v. U. S., supra. 

25. U.S.—Saito v. U. S., 1 Ct.Cust. 
App. 132. 

26 . U.S.—Reusche v. U. S., 3 Ct. 
Cust.App. 387. 

27. U.S.—Glickman v. U. S., 11 Ct. 
CustApp. 151. 

28. U.S.—Brown & Co. v. U. S., 13 
Ct.Cust.App. 26. 

17 C.J. p 654 note 70. 

Affidavit of free entry 

Affidavit filed with collector in 
claiming free entry is not compe¬ 
tent evidence of the statements con¬ 
tained in the affidavit to substantiate 
the claims made in the protests.— 
Bidlitz & Son v. U. S., 12 Ct.Cust. 
App. 56, 

Affidavit of origin of goods 

Where a customs regulation re¬ 
quires that sworn statements of cer¬ 
tain facts as to the origin of goods 
shall be attached to invoices, such 
affidavit is entitled to he accepted 
as prima facie evidence of that 
which it recites.—U. S. v. Freese, 4 
Ct.Cust.App. 271. 

Report of local appraiser 

(1) Report by local appraiser to 
collector, if seasonably made, may 
be considered as evidence.—Brown & 
Go. V. U. S., 12 Ct.Cust.App. 26-— 
Tower Mfff. & Novelty Co, v. U. S., 6 
Ct.Cust.App. 267. 

(2) Where the appraiser’s special 
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' report, seasonably filed with the col¬ 
lector, was not transmitted by the 
collector to the customs court, the 
trial court should either have ad¬ 
mitted the report in evidence when 
offered by appellant, or suspended 
the trial of the case and required the 
collector to transmit the same to the 
court, as he should have done when 
the other papers in the case were 
transmitted.—Pressner & Co. v. 
U. S., 26 C.C.P.A.(Customs) 186. 

(3) But the appraiser’s answer to 
a protest, if for no other reason 
than that it comes after the liquida¬ 
tion, cannot conclude an issue as to 
the validity of the liquidation.— 
Hamrah Bros. v. U. S., 11 Ct.Cust. 
App. 147. 

29. U.S.—H. Boker & Co. v. U. S., 

19 C.C.P.A, (Customs) 27. 

Affidavits filed witb the collector 
in compliance or attempted compli¬ 
ance with the customs regulations 
prescribing the manner of showing 
a shortage are not admissible in 
evidence at the trial of a protest 
against the collector's disallowance 
of the claim, since the issue be¬ 
fore the board was not whether 
or not the regulations had been com¬ 
plied with, but whether or not there 
really was a shortage.—Borgfeldt & 
Co. V. U. S., 11 CtCust.App. 421. 

Betters, plans, drawings, etc., of¬ 
fered for the purpose of showing a 
competition among children in draw¬ 
ing designs for structures to be 
built from the articles in question, 
are inadmissible when not relevant. 
—H. Boker «& Co. v. U. S., 19 C.C. 
P.A. (Customs) 27. 
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ter, in June, 1890, according to Wagner’s changes o£ ar- 
rang'ement, done by him in Paris, 1861, for the Grand 
Opera, by order of Napoleon HI. This arrangement 
the composer acknowledged as the only correct one. 

These alterations were limited to the first scene in 
the mysterious abode of Venus, and Wagner’s motives 
for the changes become clearly apparent when it is re¬ 
membered that the simple form of “Tannhauser” was 
composed in the years 1843 ^.nd 1845, and near 
Dresden, at a time when there were neither means nor 
taste in Germany for such high-flown scenes as those 
which excited Wagner’s brain. Afterward success 
rendered Wagner bolder, and he endowed the person 
of Venus with more dramatic power and thereby threw 
a vivid light on the great attraction she exercises on 
Tannhauser. The decorations are by far richer, and 
a ballet of sirens and fauns was added, a concession 
which Wagner had to make to the Parisian taste. 
Venus’s part, now sung by the first prima donnas, has 
considerably gained by the alterations, and the first 
scene is far more interesting than before, but it is to be 
regretted that the Tournament of Minstrels has been 
shortened and particularly the fine song of Walter 
von der Vogelweide omitted by Wagner. All else is 
as of old, as indeed Elisabeth’s part needed nothing to 
add to her purity and loveliness, which stand out now 
in even bolder relief against the beautiful but sensual 
part of Venus. 
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(7) Amendments and Additional Proof 

Under statute the reviewing court has authority to 
permit amendments of protests. The case is reviewable 
on the record, and additional evidence -need not be pro¬ 
duced, but refusal to permit the introduction of additional 
evidence is error. 

The customs court has statutory authority to per¬ 
mit amendments to protests in its discretion and 
under such rules as it may prescribe, and this power 
includes the allowance of amendments to present 
new and additional claims which might have been 
made in the original protests as to the merchandise 
covered in such protests.39 The authority to per¬ 
mit such amendments is not limited by the statutory 
provision as to the time within which protests may 
be filed.^O 

The protestant is entitled to have his case re¬ 
viewed on the record transmitted by the collector 
of customs, and need not introduce additional evi¬ 
dence before the reviewing body.^i Refusal to al- » 


low an importer to offer proper evidence is error .^2 
(8) Presumptions and Burden of Proof 

It will be presumed that the signer of the protest 
was authorized to sign, and that the collector in render¬ 
ing the decision acted lawfully and rendered a correct 
decision; but the presumption of a correct decision may 
be impeached. The protestant has the burden of proof 
as to the correctness of his contentions, which burden 
does not shift, although the burden of evidence may shift. 
The burden of proof must be sustained by a preponder¬ 
ance of evidence, but new evidence is not essential. 

In accordance with the general rule that an at¬ 
torney who appears for a party in an action or liti¬ 
gation is presumed to have authority to do so unless 
the contrary is shown, stated in Attorney and Cli¬ 
ent § 73 a, an attorney who signs a protest on be¬ 
half of the importer is presumed authorized to do 
so, unless the contrary is shown.^3 There is a pre¬ 
sumption that the collector of customs acted within 
the powers conferred on him by law and that his 
• decision is correct.'^'* However, this rule is ap- 


did not establish that the same facts 
existed.—U. S. v. Lun Chong, supra 
—17 C.J. p 655 note 81 [a], [b]. 

( 6 ) Where a witness testified that 
the merchandise involved was simi¬ 
lar to that in a case previously de¬ 
cided, and a copy of the decision in 
the previous case was put in evi¬ 
dence, this did not have the effect 
of putting in evidence the record in 
the previous case.—U. S. v. Eytinge, 
4 Ct.Cust.App. 266. 

Expert knowledge 

(1) In the early days of the board 
of general appraisers there was a 
tendency to regard that tribunal 
as being to an extent ex parte and 
to have power to apply toward the 
decision of protest cases knowledge 
derived from the trial of similar is¬ 
sues in other cases, or from long 
experience in dealing with such mat¬ 
ters.—In re Van Blankensteyn, N.Y., 
56 F. 474, 5 C.C.A. 579--In re Muser, 
C.C.N.Y., 49 F. 831. 

(2) Subsequently it was held that 
such procedure was improper.—U. S. 
V. Burley, 5 Ct.Cust.App. 401—17 C.J. 
p 610 note 73 La]. 

39 - U.S.—U, S. V. Macksoud Im¬ 
porting Co., 25 C.C.P.A. (Customs) 

44. 

Prior to Tariff Act of 1922 

( 1 ) It was formerly the rule 
that a protestant of a decision of 
the collector was compelled to stand 
on the objections made in his pro¬ 
test and could not enlarge them on 
the trial before the board of gen¬ 
eral appraisers.—Battle & Co. Chem¬ 
ists' Corp. V. U. S., C.C.Mo., 108 P. 
216. 

(2) So it is said that, prior to 
the Tariff Act of 1922, the customs 
court had no authority to permit 


amendments to protests.—U. S. v. 
Macksoud Importing Co., 25 C.C.P.A. 
(Customs) 44. 

(3) New and distinct claims as to 
rate of duty or other claims which 
might have been, but which were 
not, set out in the protest could not 
be raised by amendment after the 
statutory time for filing the protest 
had run.—^U. S. v. Macksoud Import¬ 
ing Co., supra. 

Under Tariff Act of 1922 

( 1 ) Discretionary power to permit 
amendment of protest at any time 
prior to the first docket call thereof 
was conferred on the board of gen¬ 
eral appraisers by Tariff Act 1922 
§ 514.—U. S. V. Macksoud Importing 
Co., supra—Thomas & Pierson v. 
U. S., 19 C.C.P.A. (Customs) 277. 

(2) But in view of a provision of 
that statute that rights and liabili¬ 
ties arising under former laws must 
be punished under such laws, a pro¬ 
test under a previous law could not 
be amended under the Tariff Act of 
1922.—Woolworth Co. v. U. S.. 13 Ct. 
Cust.App. 176—U. S. V. Neuman & 
Schwiers Co., 12 Ct.Cust.App. 207. 

(3) The discretionary power of 
amendment was construed to be lim¬ 
ited to amendments relating to the 
merchandise covered by the orig¬ 
inal protest.—G. W. Sheldon & Co. v. 
U. S., 52 Treas.Dec. 48—Rosenberg & 
Qo. V. U. S., 50 Treas.Dec. 803— 
Monroe-Goldkamp Co. v. XJ. S., 49 
Treas.Dec. 421. 

40. U.S.—^U. S. V. Macksoud Im¬ 
porting Co., 25 C.C.P.A.(Customs) 

44. 

Reason fox mle 

Congress could not have contem¬ 
plated that the averments contained 
in such amendments would aid the 
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collector in reviewing his decision, or 
that the matter contained in such 
averments was in the mind of the 
protestant at the time the original 
protest was filed.—U. S. v. Macksoud 
Importing Co., supra. 

41. U.S.—Lehigh Mfg. Co. v. U. S.. 
C.C.Pa., 153 F. 596. 

17 C.J, p 654 note 66. 

42. U.S.—American Glue Co. v. U. 
S., 5 Ct.Cust.App. 36. 

17 C.J. p 609 note 68. 

43. Under Tariff Act of 1913 

At the trial of a protest under 
Tariff Act of 1913 before the board 
of general appraisers of protests 
signed by an attorney, the authority 
of the attorney, not being chal¬ 
lenged, was held presumed.—Yee 
Chong Lung & Co. v. U. S., 11 Ct. 
Cust.App. 382. 

44. U.S.—U. S. V. Lilly & Co., 14 Ct. 
Cust.App. 332—Penick & Ford v. 
U. S., 12 Ct.Cust.App. 432—Borg- 
feldt & Co. V. U, S.. 11 Ct.Cust. 
App. 421—U. S. v. Sheldon, 5 Ct 
Cust.App. 371—Lange Soap Co. v. 
U. S., 3 Ct.Cust.App. 440. 

17 C.J, p 653 note 43. 

FarticTilar decisions 

(1) The decision of the collector as 
to a claim for allowance of shortage 
is presumed to be correct.—Borgfeldt 
«& Co. V. U. S., 11 Ct.Cust.App. 421. 

(2) In the absence of evidence that 
alcohol was not used in the prepara¬ 
tion of the import, it will be pre¬ 
sumed in support of the collector’s 
assessment that it was so used.—U. 
S. v. Schering, N.Y., 123 F. 65, 59 
C.C.A. 283. 

Frocnrement of samples 

(1) It will be assumed that cus¬ 
toms regulations requiring the pro- 
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ter, in June, 1890, according to Wagner’s changes of ar~ 
rang'ement, done by him in Paris, 1S61, for the Grand 
Opera, by order of Napoleon HI. This arrangement 
the composer acknowledged as the only correct one. 

. These alterations were limited to the first scene in 
the mysterious abode of Venus, and Wagner’s motives 
'for the changes become clearly apparent when it is re¬ 
membered that the simple form of “Tannhauser” was 
composed in the years 1S43 1^45^ in and near 

Dresden, at a time when there were neither means nor 
taste in Germany for such high-flown scenes as those 
which excited Wagner’s brain. Afterward sticces!!! 
rendered Wagner bolder, and he endowed the pefson 
of Venus with more dramatic power and thereby threw 
a vivid light on the great attraction she exercises OI^ 
Tannhauser. The decorations are by far richer, and 
a ballet of sirens and fauns was a<ldcd, a concession 
which Wagner had to make to the Parisian taste. 
Venus’s part, now sung by the first priina <lonnas, has 
considerably gained by the alterations, and the first 
scene is far more interesting than before, but it is to be 
regretted that the Tournament of Minstrels has been 
shortened and particularly the fine song of Walter 
von der Vogelweide omitted by Wagner. .Ml else is 
as of old, as indeed Elisabeth’s part necdetl nothing to 
add to her purity and loveliness, which stand out now 
in even bolder relief against the beautiful but sensual 
part of Venus. 
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The party having the burden of proof must sus¬ 
tain the, burden by a preponderance of evidence. 
The classification by the collector may be overruled 
solely on the basis of the record and samples, 
although this rule is subject to the qualification that 
the classification must not be contingent on facts 
not apparent from an inspection of the sample and 
not such that judicial notice may be taken of them.54 
In rebutting the presumption of correctness of the 
collector s decision it is not necessary that other ev¬ 
idence should be presented than that which was be¬ 
fore the collector j the reviewing body may reach 
a different conclusion from that formed by the col¬ 
lector on the same basis,55 and findings based sole¬ 
ly on inspection of articles themselves may be re¬ 
versed without further evidence.^s The presump¬ 
tion of correctness is not overcome by an unsworn 
ex parte declaration before consular officials, par¬ 
ticularly when such declaration lacks relevancy.57 
On protest of a decision as to allowance of a draw¬ 
back affidavits and other papers showing manufac¬ 
ture and exportation, even though authorized, pre¬ 
scribed, and required by the secretary of the treas¬ 
ury for the purpose of obtaining a drawback, are 
insufficient evidence of the facts therein contained 
to support a judgment on review.^s 

(9) Decision and Judgment 

The statute requires both a decision and a judg¬ 


ment order. The decision is final and conclusive un¬ 
less proper appeal is taken; the judgment is not subject 
to collateral attack. 

The statute provides for both a decision and a 
judgment order, and such decision is a judicial de¬ 
termination and, by statute, is final and conclusive 
on the parties unless appealed from within the time 
and in the manner provided by law.59 When vest¬ 
ed with jurisdiction to make a decision, no error 
which it may make in reaching its conclusion will 
render the decision void or open the judgment to 
collateral attack,®^ but when directly attacked the 
records of the judgments must contain the essential 
jurisdictional averments.The doctrine of legis¬ 
lative ratification by virtue of which a decision is 
to be followed is inapplicable to bind the court 
where the issues involved in the cases are dissim- 
ilar.52 

(10) Disposition of Case 

Failure to sustain the burden of proof requires sus¬ 
taining the decision of the collector, regardless of its 
correctness, and overruling the protest; but where the 
protest on its face does not state a cause of action, 
or where there is a jurisdictional defect, the protest 
should be dismissed. However, multifariousness and al¬ 
ternative claims do not Justify dismissal. 

Where the importer fails to sustain the burden 
of proving the correctness of his contentions, the as¬ 
sessment must stand^s without any expression as 


Forwarding- Co., 8 Ct.Cust.App. 155, 
and XT. S. v. Morimura Bros., 8 Ct. 
Cust.App. 156. 

52- U.S.—Fougera v. U. S., 1 Ct. 

Cust.App. 146. 

17 C.J. p 653 note 51. 

3Gvidence held sufficient 

Reports of appraiser and collector 
that sampling was according to 
“government rules and regulations” 
have presumption of correctness re¬ 
butted by impeachment of sampler. 
—Penick & Ford v. U. S., 12 Ct.Cust. 
App. 432. 

Evidence held insufficient 
XJ.S.—Weber v. U. S., 24 C.C.P.A. 
(Customs) 349—U. S. v. National 
Folding Box Co., 24 C.C.P.A. (Cus¬ 
toms) 316—U. S. V. Bullocks, Inc., 
24 C.C.P.A. (Customs) 41—U. S. v. 
C. J. H-olt & Co., 17 C.C.P.A. (Cus¬ 
toms) 385—Bidlitz & Son v. U. S., 
12 Ct.Cust.App. 56—Bush & Co. 
V. U. S., 12 Ct.Cust.App. 22. 

53. Board, of general appraisers 
The record transmitted by the col¬ 
lector and the official sample was 
held sufficient basis for the overrul¬ 
ing of the collector’s classification 
by the board of general appraisers.— 
TJ- S. V. Sheldon & Co., 13 Ct.Cust. 
App. 53. 

54. ITecessity of evidence 

Where the appraiser’s special re¬ 


port, seasonably filed with the col¬ 
lector, was transmitted by the col¬ 
lector as one of “the accompanying 
papers” required by the statute to 
be transmitted to the customs court, ! 
it was unnecessary for appellant to 
offer it in evidence, for it already 
was a part of the record before the 
court and the government had no 
right to cross-examine with respect 
thereto.—M. Pressner & Co. v. U. S., 
26 C.C.P.A. (Customs) 186. 

Board of general appraisers 

Where the classification demanded 
determination of the component ma¬ 
terial of the merchandise, and the 
sample afforded no basis for such 
determination, the board of general 
appraisers could not take judicial no¬ 
tice of such fact, so that there was 
no basis for overruling the classifi¬ 
cation of the collector.—IT. S. v. 
Sheldon & Co., 13 Ct.Cust,App. 53. 

55. U.S.—ShaHus v. U. S., 2 Ct. 

CustApp. 456. 

Even though defendant did not ap¬ 
pear at the hearing, the record is 
sufficient to rebut the presumption 
of correctness of the collector’s de¬ 
cision.—Lange Soap Co. V. U. S., 3 
Ct.Cust.App. 440. 

56. U.S.—U. S. V. Strauss Co., N. 

Y., 136 F. 185, 69 C.C.A. 201. 
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57, XJ.S.—U. S. V. National Aniline 
& Chemical Co., 3 Ct.Cust.App. 10. 
The statutory provision that 

American consuls and vice consuls 
have the right to receive the pro¬ 
tests or declarations which citizens 
of the United States may choose to 
make before them, and those which 
any foreigner may choose to make 
relative to the personal interest of 
any citizen of the United States, un¬ 
doubtedly refers, it is held, to pro¬ 
tests or declarations relating to im¬ 
ported merchandise.—U. S. V. Na¬ 
tional Aniline & Chemical Co., supra. 

58. U.S.—U. S. V. C. L Holt & Co., 
17 C.C.P.A.(Customs) 385. 

5.9*. U.S.—Veolay, Inc. v. U. S., 21 

C.C.P.A. (Customs) 268—O’Connor- 
Harrison & Co. v. U. S., 15 Ct.Cust. 
App. 214. 

eo. U.S.—U. S. V. Kurtz. 5 Ct.Cust. 
App. 144. 

17 C.J. p 610 note 75. 

61. U.S.—U. S. V. Loeb, N.T., 107 

F. 692, 46 C.C.A. 5 62, certiorari 
denied 21 S.Ct. 923, 181 U.S. 618, 
45 L.Bd. 1030—U. S. v. Park, 4 Ct. 
Cust.App. 293. 

62- U.S.—Cia- Algodonera v. U. S., 
23 C.C.P.A. (Customs) 42. 

63. U.S.—McLaughlin & Freeman v- 
U. S., 17 C.C.P.A. (Customs) 302— 
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to its correctness,®^ even though it is based on an 
incorrect provision of the statute.®® Thus, on fail¬ 
ure to introduce evidence to rebut the presumption 
of correctness of the collector’s decision, the protest 
should be overruled.®® So, where the protestant 
has failed to comply with reasonable customs reg¬ 
ulations essential to his claim, the protest should be 
overruled.®'^ While it is probably the better prac¬ 
tice for the customs court, determining the protest 
adversely to the protestant, to overrule the protest, 
where the protest on its face does not state a cause 
of action and motion to dismiss is made, it is proper 
to dismiss the protest.®® So, where there is a juris¬ 
dictional defect, the protest should be dismissed, 
rather than overruled,®^ and in such case the dis¬ 
missal may be on the court’s own motion.'^® How¬ 
ever, a protest may not be dismissed sua sponte on 
the ground of multifariousness,and, where a pro¬ 
test which sets forth alternative claims is sufficient¬ 
ly explicit to direct the attention of the collector 
to the goods and to the claims made, it is not sub¬ 
ject to a motion to dismiss for multifariousness.'^^ 
On review of the collector’s decision disposing of 
a protest as to classification, the customs court can¬ 
not direct that a reliquidation be made on a differ¬ 
ent appraisement than that had, particularly when 
the 'appraisement made is void, since the statutory 
provisions for appeals to reappraisement are ex- 
clusiveJ® 

Protests by American manufacturers, producers 
or wholesalers which are null and void may be dis¬ 
missed by the customs court on its own motion.'^^ 

U. S V. Irving- W. Rice & Co., 17 
C.C.P.A.(Customs) 248. 

64. U.S.—Weber v. U. 

A.(Customs) 349. 

66. U.S.—Tiffany v. U. 

105 P. 766, 

€6. U.S.—Borgfeldt & Co. ‘v. U. 

11 Ct.Cust.App. 421. 

67. C.B.—U. S. V. Bird. 16 Ct.Cust. I 
App. 306. 

Customs regfulatious as to free en¬ 
try of autiQLues 

Failure of protestant claiming 
free entry of antiques to comply 
•with customs regulations requires 
overruling of the protest.—tJ. S. v. 

Bird, supra. 

68. TJ.S.—L. Sandoz Vuille, Inc., v. 
tJ. S., 22 C.C.P.A. (Customs) 303. 

68- U.S.—James Akeroyd & Son v. 

U. S., 19 C.C.P.A. (Customs) 249, 
certiorari denied 52 S.Ct. 406, 285 
U.S. 550, 76 L.Ed. 941. 

Protest hy unauthorized party 

(1) Where the protest is not filed 
by a party authorized to do so un- 


b. Appeals to Eeappraisement 

(1) In general 

(2) Reappraisement by single justice 
^ (3) Re-reappraisement 

(1) In General 

On appeals to reappraisement the statutory procedure 
must be followed. Consultations between the various of¬ 
ficials and appraising boards are permissible. Formerly 
decisions and judgments in appeals to reappraisement 
were filed in the office of the clerk of the reappraisement 
bureau of the customs court to be kept in a loose-leaf 
file. 

All appraising officials and boards, by statute au¬ 
thorized or required to assess and charge the prop¬ 
erty of the citizens with government dues, being 
creatures of statute and having no existence or au¬ 
thority outside of statute, are bound in their pro¬ 
cedure ^ to pursue the statute, and any deviation 
therefrom is without warrant of law and void; the 
prescribed mode is the measure of power.'^® 

In order to secure uniformity of decision, consul¬ 
tation between the various reappraisement officials 
and bodies is not only a prudent and a wise pre¬ 
caution but a necessary one.'^® 

Formerly it was the practice in the United States 
customs court for decisions and judgments in rcap- 
praisement cases to be filed in the office of the 
clerk of the reappraisement bureau of such court, 
which bureau was a department of the clerk of such 
court, conducted under the supervision of the clerk 
of such court and that of the presiding judge of 
the court; such clerk of the reappraisement bureau 
did not keep a formal judgment or minute book, but 

the statute.—U. S. v. Fred. Gretsch 
Mfg. Co., 26 C.C.P.A.(Customs) 267. 
71. U.S.—Cross Co. V. U. S., 7 Ct. 

Cust.App. 43. 

72- U.S.—U. S. V. Koscherak Bros., 
9 Ct.Cust.App. 190—U. S. V. Wil- 
lenborg & Co., 9 Ct.Cust.App. 187, 

73. U.S.—U. S. V. Tampa Box Co., 
15 Ct.Cust.App. 360. 

74. U.S.—Manufacturers & Produc¬ 
ers of Goat, Sheep and Cabretta 
Leathers Included within the 
Membership of the Tanners' Coun¬ 
cil of America v. U. S., 21 C.C.F. 
A.(Customs) 691. 

75. U-S.—U. S. V. Johnson Co., 9 
Ct.Cust.App. 258—Tilge v. U. S.,. 
2 Ct.Cust.App. 149- 

76. U.S.—Wolff V. U. S., 1 Ct.Cust. 
App. 181. 

Beason for rule 

The reason is that one of the 
most important reasons for the cre¬ 
ation of the reviewing body was to 
secure through that body uniform¬ 
ity of appraisement and classifica¬ 
tion.—Wolff V. U. S., supra. 


S., 24 C.C.P. 
S., C.C.N.Y., 
S., 


der the statutes the protest should 
be dismissed.—U. S. v. P. L. Krae- 
mer & Co., 17 C.C.P.A. (Customs) 448. 

(2) Protest against charge by col¬ 
lector for inspector's services for 
overtime in unloading cargo should 
be dismissed, where it is not dis¬ 
closed against whom charge was 
made.—U. S. v. Hawley & Letzerich, 
17 C.C.P.A. (Customs) llO. 

70. U.S.—U. S. V. Fred. Grets ch 

Mfg. Co., 26 C.C.P.A. (Customs) 
267—U. Fujita & Co. v. U. S., 26 
C.C.P.A. (Customs) 63. 

Effect of deficient motion 

Although the government's motion 
to dismiss the protest on the ground 
of “multifariousness” • did not point 
out the correct reason why the pro¬ 
test was bad, since that term does 
not properly apply to the defects 
in the protest at bar, the motion at 
least served the purpose of calling 
the form of the protest to the at¬ 
tention of the trial court whose duty 
it was, regardless of a motion, to 
dismiss the protest If it did not, 
when filed, meet the requirements of 

346 



25 C.J.S. 


CUSTOMS DUTIES 


§ 181 


entered such decisions and judgments in a loose- 
leaf file, subsequently bound in permanent vol- 
umes.77 Until such entry in the loose-leaf file, there 
was no filing, no record, no promulgation, and no 
right of public inspection.78 

(2) Reappraisement by Single Justice 

Appeals to reappraisement are by statute assigned to 
a single justice of the United States customs court for 
hearing. The proceeding is de novo. While there is a 
statutory presumption as to the correctness of the value 
found by the local appraiser, the burden of proving It in¬ 
correct rests on the party challenging it. General prin¬ 
ciples govern the competency and admissibility of evi¬ 
dence, except as modified by statutes governing the ap¬ 
peal to reappraisement. Insufficiency of evidence or 
abandonment of the appeal Justifies its dismissal; when 
dismissed the decision of the local appraiser is revitalized. 

On transmission of the entry and accompanying 
papers to the customs court, the case by statute is 
assigned to a single justice for hearing and determi¬ 
nation.7 9 When once assigned, it may be trans¬ 


ferred to some other port, provided proper order of 
transfer is made.^^ 

The proceeding is a trial de novo.^^ The single 
justice has nothing to do with the appraisement 
made by the local appraiser; it is his function to 
appraise as an original proposition, or, if he finds 
the goods not legally subject to appraisement, so to 
find and hold.^- The statute authorizes the calling 
of witnesses and examination and cross-examina- 
tion.S^ 

In a case involving foreign value the inquiry is 
directed not to whether the appraiser returned the 
proper dutiable value of the merchandise, but 
whether there is foreign or export value, and, if 
both, which is the higher.^^ Where the appeal in¬ 
volves a duress entry, two questions may be in¬ 
volved: First, is the case similar to the test case, 
wholly or in part, for if so, this will conclude the 


77. U.S.—-Veolay, Inc. v. U. S.. 21 
C.G.P.A. (Customs) 268. 

Proper method 

The keeping of a loose-leaf file 
was an adequate method of keep¬ 
ing a judgment docket.—^Veolay, Inc., 
V. U. S., supra. 

78. U.S.—Veolay; Inc. v. U. S., su¬ 
pra. 

79. Under former statutes 

(1) Under Tariff Act 1922 § 501, 
appeals to reappraisement to the 
board of general appraisers or, sub¬ 
sequently, to the customs court, 
were assigned for hearing to a single 
general appraiser or single justice.— 
U. S. V. Tampa Box Co., 15 Ct.Cust. 
App. 360—Johnson Co. v. U. S., 13 
Ct.Cust. App. 373, rehearing denied 
13 Ct.Cust.App. 626. 

(2) Similarly, under Customs Ad¬ 
ministrative Act of 1890, the collec¬ 
tor was authorized to direct a reap¬ 
praisement by one of the general 
appraisers.—U. S. v. Brown-Alaska 
Co., 4 Alaska 89. 

(3) Under former statutes provi¬ 
sion was made for merchant apprais¬ 
ers to assist in the reappraisement. 
—Greely v. Thompson, Mass., 10 
How., U.S., 225, 13 L.Ed. 397—17 C. 
J. p 624 note 41 [a], [b]: 

(4) Under early statutes it was 
held that without the consent of 
other interested persons or some 
grave public ground beyond a mere 
difference of opinion, the secretary 
of the treasury should not remove 
a merchant appraiser and thus at¬ 
tempt to change the award about to 
be made.—Greely v. Thompson, su¬ 
pra. 

Merchant appraisers generally see 
supra § 87. 

80. Transfer discretionary 

Whether or not a motion to trans¬ 
fer the appeal to another port should 


be granted rests in the discretion of 
the trial justice.—U. S. v. Kieberg 
& Co., 25 C.C.P.A. (Customs) 142. 
Under Tariff Act of 1922 | 

Where a pending reappraisement , 
hearing had been assigned, it could 
be transferred to another port only 
on order of the president of the 
board of general appraisers or, sub¬ 
sequently, of the chief justice of 
the customs court.—U. S. v. Enrique 
Vidal Sanchez, 15 Ct.Cust.App. 443. 

81. U.S.—U. S. V. Manahan Chemi¬ 
cal Co., 24 C.C.P.A.(Customs) 53— 
Arkell Safety Bag Co. v. U. S., 24 
C.G.P.A. (Customs) 26. 

Under former statutes 

(1) The hearing before the single 
general appraiser under the Tariff 
Act of 1922 was de novo.—Downing 
& Co. V. U. S., 15 Ct.Gust.App. 235— 
U. S. V. Tadross & Co., 14 Ct.Cust. 
App. 10—Johnson Co. v. U. S., 13 Ct. 
Oust.App. 373, rehearing denied 13 
Ct.Cust.App. 626. 

(2) Likewise, following the aboli¬ 
tion of the board of general apprais¬ 
ers and the creation of the customs 
court, a hearing before the single 
justice under the Tariff Act of 1922 
was de novo.—U. S. v. Tide Water 
Oil Co., 19 C.C.P.A.(Customs) 392— 
U. S. V. Malhame & Co., 19 C.G.P.A. 
(Customs) 164—U. S. v. Porto Rico 
Coal Co., 17 C.G.P.A.(Customs) 288 
—Meadows, Wye & Co. v. U. S., 17 

i C.G.P.A. (Customs) 36—U. S. v. P. B. 
Vandegrift & Co., 16 Ct.Cust.App. 
398—T. D. Downing & Co. v. U. S., 
16 Ct.Cust.App. 293. 

(3) Even though the statute did 
not expressly so provide, in view of 
the original and strictly technical 
meaning of “appeal” as a trial de 
novo, stated in Appeal and Error § 
17, the use of the word “appeal” in 
the statute was held to -clearly indi¬ 
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cate such trial de novo.—Johnson 
Co. V. U. S., supra. 

(4) Under the Tariff Act of 1913, 
on appeal to reappraisement the 
single general appraiser acted de 
novo in determining the value of the 
goods.—U. S. V. Kuyper & Co., 15 
Ct.Cust. App. 4—McKesson & Rob¬ 
bins V. U. S., 11 Ct.Cust.App. 459, 

82. U.S.—U. S. V. Porto Rico Coal 

Co., 17 C.C.P.A. (Customs) 288. 
Right not fettered 

In finding the value of the mer¬ 
chandise the single justice is not 
fettered by the decision of the local 
appraiser.—Arkell Safety Bag Co. v. 
U. S., 24 C.G.P.A. (Customs) 26. 
Erroneous or defective appraisement 
by local appraiser 

Even though the local appraiser’s 
action in appraising is defective for 
a purely legal reason, as when based 
on a wrong legal theory, the ap¬ 
praisements on appeal to reappraise¬ 
ment are not made null and void.— 
Snow V. U. S., 24 C.G.P.A. (Customs) 
319—U. S. V. Manahan Chemical Co., 
24 C.G.P.A. (Customs) 53—U. S. v, E. 
W. Woolworth Co., 22 C.G.P.A.(Cus¬ 
toms) 184. 

Higher value 

In determining the value of goods 
under reappraisement, a single gen¬ 
eral appraiser could find a higher 
value than that fixed by the local 
appraiser, even though the reap¬ 
praisement was at the instance of 
the importer.—^In re Megroz, C.C.N. 
T., 49 P. 828. 

83. Siufilar provision was contained 
in the Tariff Act of 1922.—Johnson 
Co. V. U. S., 13 CtCust.App. 373, re¬ 
hearing denied 13 Ct.Cust.App. 626. 

84. U.S.—U. S. V. Malhame & Co.. 

1 19 C.G.P.A.(Customs) 164. 
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matter, wholly or in part. Second, if there is dis¬ 
similarity, what is the per se value of the goods. 

It is not essential to the validity of the reap¬ 
praisement appeal that the merchandise or samples 
thereof be present before the reviewing body.^® 
Formerly, however,it was provided by the Tariff 
Act of 1913 that at the hearing of an appeal to re¬ 
appraisement before the single general appraiser the 
parties should be given an opportunity to inspect 
all samples, and in the absence of the merchandise 
or samples thereof the reappraisement was held to 
be invalid,unless the requirement was waived by 
both parties.S^ This rule was not affected b}'’ the 
fact that the merchandise or sample was perish¬ 
able,^^ nor by the fact that compliance was imprac¬ 


ticable.^^ However, this act also provided that the 
reappraisement should not be considered invalid on 
such ground, where no party in interest demanded 
inspection and where the merchandise or samples 
were reasonably accessible for inspcction.^2 Ap¬ 
praisements not complying with such statutory re¬ 
quirement being deemed void, there was no neces¬ 
sity of an appeal therefrom, as they were subject to 
collateral attaches 

A statutory presumption exists as to the correct¬ 
ness of the value found by the local appraiser. 

The party challenging the correctness of the val¬ 
ue found by the local appraiser has, by virtue of 
statute, the burden of proving it to be incorrect.^^ 


85. U.S.—U. S. V. Friedlaender Co., i 

19 C.C.P.A.(Customs) 334. | 

86. Tariff Act of 1822 contained no 
requirement for such presence.—U. 

S. V. McConnaughey & Co., 13 Ct. 
Cust.App. 112. 

87. Repeal of provisions 

The statutory provisions of the 
Tariff Act of 1913 and prior stat¬ 
utes requiring the presence of sam¬ 
ples at a reappraisement appeal be¬ 
fore a single general appraiser were 
repealed by the Tariff Act of 1922, 
—U. S. V. McConnaughey & Co., su¬ 
pra. 

88. U.S.—U. S. V. Jacob P. Sleffan 
& Sons, IS C.C.P.A.(Customs) 455 
—U. S. V. Michelson & Co., 12 Ct. 
Cust.App. 402, certiorari denied U. 
S. V. Hamilton Michelson & Co., 
45 S.Ct. 463, 267 U.S. 603, 69 L.Ed. 
809. 

Decisions under prior statutes 

(1) Prior to the passage of the 
Tariff Act of 1913, it was held that 
the presence of the merchandise or 
samples thereof before the single 
general appraiser was essential to 
the validity of the proceeding.—U. 
S. V. McConnaughey & Co., 13 Ct. 
Cust.App. 112—McKesson & Robbins 
V. U. S., 11 Ct.Cust.App. 459. 

(2) Thus, under the Tariff Act of 
1909, such was the rule.—U. S. v. 
Scanlan, 5 Ct.Cust.App. 290—Mad- 
daus V, U. S., 3 Ct.Cust.App. 330. 

(3) This was also true under the 
Customs Administration Act of 1890. 
—Curnen v. U. S., C.C.N.Y., 136 P. 
807, reversed on other grounds 146 
P. 45, 76 aC.A. 503—U. S. v. Mur¬ 
phy, C.C.N.y., 136 F. 811. 

(4) Similarly, under Rev.St. § 
2901, it was held that the require¬ 
ment of such statute was not com¬ 
plied with where only consular sam¬ 
ples sent from abroad were before 
the single general appraiser.—Tilge 
V. U. S., 1 Ct.Cust.App. 462. 

88. Decisions under former statutes 
U.S.—U. S. V. McConnaughey & Co., 
13 Ct.Cust.App. 112—McKesson & 


Robbins v. U. S., 11 Ct.Cust.App. 
459—U. S. V. Scanlan, 5 Ct.Cust. 
App. 290—Gallagher v. U. S., 4 
Ct.Cust.App. 404 denying rehearing 
4 Ct.Cust.App. 308—Maddaus v. U. 
S., 3 Ct.Cust.App. 330. 

Effect of waiver 

A waiver of samples in a reap- 
praisement includes both the origi¬ 
nal proceeding before a single gen¬ 
eral appraiser and appellate proceed¬ 
ings before a board of general ap¬ 
praisers.—Gallagher v. U. S., 4 Ct. 
Cust.App. 404, denying rehearing 4 
CtCustApp. 308. 

90. U.S.—U. S. V. Michelson & Co., 
12 Ct.Cust.App. 402, certiorari de¬ 
nied U. S. V. Hamilton Michelson 
& Co., 45 S.Ct. 463, 267 U.S. 603, 69 
L.Ed. 809. 

91. U.S.—^U. S. V. Scanlan, 5 Ct.Cust. 
App. 290. 

ITature of property 

Merchandise or samples thereof 
were required to be available to the 
single general appraiser for inspec¬ 
tion even where the shipment con¬ 
sisted of cattle whose condition 
might change pending reappraise¬ 
ment.—U. S. V. Scanlan, supra. 

92. U.S.—U. S. V. Kuyper & Co., 15 
Ct.Cust.App. 4—U. S. V. Michelson 
& Co., 12 Ct.Cust.App. 402, cer¬ 
tiorari denied U. S. v. Hamilton 
Michelson & Co., 45 S.Ct. 463, 267 
U.S. 603, 69 L.Ed. 809—McKesson 
& Robbins v. U. S., 11 Ct.Cust.App. 
459. 

What constituted reasonable acces¬ 
sibility was held to vary according 
to the surrounding circumstances.— 
U. S. V. Kuyper & Co., 15 Ct.Cust. 
App. 4. 

Shipment for assemblage 

Ponderous machinery shipped to 
designated points for assemblage 
with the knowledge of the govern¬ 
ment were deemed reasonably ac¬ 
cessible for inspection by the single 
.general appraiser; and the fact that 
no hearing was authorized at such 
designated points was held not to 
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affect this rule.—U. S. v. Kuyper & 
Co., supra. 

Samples released to the importer 
which have gone into consumption 
were deemed not available for in¬ 
spection, so that as to such samples 
the reappraisement was void.—Mc¬ 
Kesson & Robbins v. U. S., 11 Ct. 
Cust.App. 459. 

93. U.S.—McKesson & Robbins v. U. 
S., supra. 

94 . U.S.—U. S. V. Freedman & Slat¬ 

er, 25 C.C.P.A. (Customs) 112— 
Stone & Downer Co. v. U. S., 21 C. 
C.P.A. (Customs) 479—Golding 

Bros. Co. V. U. S., 21 C.C.P.A.(Cus¬ 
toms) 395. 

Under former statutes 

(1) Under Tariff Act of 1922 it 
was held that no presumption of the 
correctness of the local appraiser's 
return obtained on roappraisement 
appeal.—U. S. v. Tide Water Oil Co., 
19 C.C.P.A.(Customs) 392—U. S. v. 
Malhame & Co., 19 C.C.P.A.(Customs) 
164—May Co. v. U. S., 17 C.C.P.A. 
(Customs) 190—T. D. Downing & 
Co. V. U, S., 16 Ct.Cust.App. 293— 
Happel & McAvoy v. U. S., 16 Ct. 
Cust.App. 161—U. S. V. Tadross & 
Co., 14 Ct.Cust.App. 10. 

(2) However, the general presump¬ 
tion as to the correctness of the of¬ 
ficial acts of customs officers was 
held applicable.—U. S. v. Glendin- 
ning, McLeish & Co., 12 Ct.Cust. 
App. 222. 

95. U.S.—U. S. V. Freedman & Slat-^ 
er, 25 C.C.P.A,(Customs) 112—Li¬ 
onel Trading Co. v. U. S., 24 C.C. 
P.A.(Customs) 432—Stone Down¬ 
er Co. V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 479—Golding Bros. Co. v. 
U. S., 21 C.C.P.A.(Customs) 395. 

Cost of production 
Appellant having appealed to re¬ 
appraisement, it was incumbent on 
her to establish the cost of produc¬ 
tion in the manner required by law. 
—Snow V. U. S., 24 C.C.P.A. (Customs) 
319. 
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The competency and admissibility of evidence is 
governed by the established rules of evidence, ex¬ 
cept as modified by statutory provisions governing 
the reappraisement appeal.^S 

Express provisions by statute permit the admis¬ 
sion in evidence of affidavits and depositions of per¬ 
sons whose attendance cannot reasonably be had,97 
price lists and catalogues,98 or reports or depositions 
of consuls, customs agents, collectors, appraisers, 
assistant appraisers, examiners, and other officers 
of the government.99 Further, under the provision 


of the former statute, and by reason of rule of 
court, it was provided that affidavits and reports of 
special agents were admissible.^ Prior to this stat¬ 
ute a rule of the reviewing body permitted the in¬ 
troduction in evidence of the record in a reappraise¬ 
ment proceeding involving similar merchandise, pro¬ 
vided that in case of admission of a record includ¬ 
ing the testimony of a witness or witnesses, upon 
request of the adverse party such witness or wit¬ 
nesses should be produced for reexamination or for 
cross-examination.2 This rule was mandatory, and 


Under former statutes 

(1) Under the Tariff Act of 1922, 
where there was held to exist the 
general presumption of correctness 
of the ofRcial acts of customs offi¬ 
cers, it was held that this imposed 
on appellant the burden of submit¬ 
ting competent and relevant evidence 
sufficient to overcome such presump¬ 
tion.—U. S. V. Glendinning, McLeish 
& Go., 12 Ct.Cust.App. 222. 

(2) Where the issue involved for¬ 
eign valu'e, It was incumbent on im¬ 
porter to show what the foreign val¬ 
ue was, or that there was no such 
foreign value, and what the export 
value, if any, was.—U. S. v, Malhame 
& Co., 19 C.C.P.A. (Customs) 164. 

(3) Appellant from local to gen¬ 
eral appraiser, claiming dutiability 
on United States value for coal tar 
products, must show absence of sim- ^ 
ilar domestic competitive product.— I 
Kuttroff, Pickhardt & Co. v. U. S., j 
12 Ct.Cust.App. 299. 

96. Single general appraiser 

(1) The function of the single gen¬ 
eral appraiser having been deter¬ 
mined to be judicial, as has been 
pointed out, the evidence presented 
for his consideration was held to 
be governed by the established rules 
of evidence, except as modified by 
the statutes governing the reap¬ 
praisement appeal.—U. S, v. McCon- 
naughey & Co., 13 Ct.Cust.App. 112. 

(2) However, the broadest latitude 
was allowed as to the introduction 
of evidence, much matter being made 
evidentiary which ordinarily would 
not be regarded so by courts.—John¬ 
son Co. V. U. S., 13 Ct.Cust.App. 373, 
rehearing denied 13 Ct.Cust.App. 626. 

(3) Properly safeguarded, samples 
were deemed proper evidence in re- 
appraisement trials.—U. S. v. Mc- 
Connaughey & Co., supra. 

(4) Testimony on the methods of 
doing business in the country from 
which merchandise is exported to the 
United States is entirely proper in 
order that those having to do with 
the reappraisement of such merchan¬ 
dise may know what are the "usu¬ 
al wholesale quantities" and what is 
the "ordinary course of trade” in 


such country.—^U. S. v. Rodier, Inc., 
23 C.C.P.A.(Customs) 336. 

Exclusion of material testimony is 
erroneous.—U. S. v. G. Gennert, Inc., 

22 C.C.P.A.(Customs) 374. 

In absence of evidence as to ex¬ 
port value, it is the duty of the 
single judge sitting in reappraise¬ 
ment, as to all the reappraisements 
under the Tariff Act of 1922, either 
to dismiss the appeal of the import¬ 
er, or permit evidence establishing 
United States value, or cost of pro¬ 
duction of the plant if there were 
no United States value, and to have 
sustained the appraisement or per¬ 
mitted evidence establishing United 
States value, or cost of production if 
there were no such value, in the re¬ 
appraisement under the Tariff Act of 
1930.~*U. S. V. Tide Water Oil Co., 19 
C.C.P.A. (Customs) 392. 

97. U.S.—-U. S. V. Rodier, Inc., 23 

C.C.P.A. (Customs) 336—U. S. v. 

Minkus, 16 Ct.Cust.App. 263. 

Conclusion of witness 

While a statement in an affidavit 
that a given quantity is or is not a 
usual wholesale quantity might in 
some circumstances be regarded as 
some substantial evidence of the 
fact, such a statement can have no 
v/eight as a statement of fact when 
all of the facts on which the state¬ 
ment is made are disclosed. It then 
becomes merely a conclusion of the 
witness which can have no weight 
with the court in determining what 
is a usual wholesale quantity.—Jen¬ 
kins Bros. V. U. S., 25 C.C.P.A. (Cus¬ 
toms) 90. 

Method of doing business in foreign 
markets 

Affidavits which tend to establish 
the methods of doing business in the 
m^arkets of the country from which 
merchandise is exported, the af¬ 
fiants being apparently residents of 
France and there being nothing to 
indicate that their personal attend¬ 
ance could reasonably have been had 
at the trial, are admissible in reap¬ 
praisement proceedings instituted un¬ 
der the statute.—^U. S. v. Rodier, Inc., 

23 C.C.P.A.(Customs) 336. 

Under Tariff Act of 1922 

(1) As used in the Tariff Act of 
1922, the term "affidavit" was held 
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intended in its ordinary sense of 
a written or printed declaration or 
statement of facts, made volun¬ 
tarily, and confirmed by the oath or 
affirmation of the party making it, 
taken before an officer having au¬ 
thority to administer such oath.— 
Amtorg Trading Corporation v. U. 
S., 21 C.C.P.A (Customs) 532. 

(2) No particular form for such 
affidavits was required.—Amtorg 
Trading Corporation v. U. S., supra. 

(3) Hence, mere defects in form 
were held not to render inadmissible 
affidavits which were relevant.—Am¬ 
torg Trading Corporation v. U. S., 
supra. 

(4) Purported copy of deposition, 
unsigned, unverified, and unproved, 
is inadmissible in reappraisement 
case.—U. S. v. P. C. Kuyper & Co., 
17 C.G.P.A. (Customs) 139. 

98. U.S.—U. S. V. Minkus, 16 Ct, 
Cust.App. 263. 

Court cauuot decline to weigh price 
list, as evidence, although after its 
publication deliveries were actually 
made at different prices.—U. S. v. 
Baldwin Universal Co., 18 C.C.P.A. 
(Customs) 394. 

99. U.S.—May Co. v. U. S., 17 C.C. 
P.A.(Customs) 190—U. S. v. Min¬ 
kus, 16 Ct.Cust.App. 263. 

Absence of evidentiary valne 

Part of affidavit of examiner on is¬ 
sue of foreign value of imported 
goods, where based entirely on in¬ 
spection of general price list of ex¬ 
porters, was without evidentiary val¬ 
ue.—May Co. v. U. S., 17 C.C.P.A. 
(Customs) 190. 

1. U.S.—U. S. V. P. C. Kuyper & 
Co., 17 C.C.P.A. (Customs) 139. 

Subject to scrutiny 

(1) Such evidence generally being 
in ex parte form, it was held that 
it should be carefully scrutinized 
and analyzed in determining the 
weight to be given it.—U. S. v. P. C. 
Kuyper & Co., supra. 

(2) So it was held that the court 
must determine value as evidence of 
affidavits and reports of special 
agents in reappraisement cases.— 
U. S. V. P. C. Kuyper & Co., supra. 

2. U.S.—U. S, V, Minkus, 16 Ct.Cust„ 
App. 263. 



§ 181 


CUSTOMS DUTIES 


25 C.J.'S. 


the admissibility of the record was held dependent 
on production of the witness when demanded.^ 

The reappraisement made by the single justice 
must be based on such evidence as is introduced by 
the parties at the hearing.^ The single appraising 
justice determines the appraised value from the 
weight of the evidence.^ 

There is no statutory requirement that findings of 
fact be made, and, as the proceeding is de novo, it 
is the sole function of the reviewing officer to re¬ 
turn a finding of value.® 

By statute a reappraisement decision is made final 
if not appealed as specified.'^ 

' Since, as stated supra § 178, the trial court is a 
United States court, under the general rule that a 
case may be reopened to permit the introduction of 
additional evidence, the matter resting within the 
sound discretion of the trial court, discussed in the 
C.J.S. title Trial §§ 104-112, also 64 C.J, p 158 note 
34-p 166 note 50, in a reappraisement appeal pro¬ 
ceeding the trial court has judicial discretion to 
reopen the case for the admission of additional ev¬ 
idence,^ and the exercise of such discretion cannot 
be reviewed, in the absence of abuse thereof, as 
stated in § 193 infra. 

On appeal to reappraisement where the evidence 
produced is insufficient to afford reappraisement, or 
appellant fails to prosecute the appeal and abandons 


it, the single justice may dismiss the appeal on mo¬ 
tion of either party or on his own motion but, 
where the finding is that the goods are not subject 
to appraisement, it is error to dismiss the appeal to 
reappraisement; the proceeding being de novo, the 
judgment should be that the goods are not legally 
subject to appraisement.^^ So ordinarily, where the 
appraisement is null and void, dismissal of the ap¬ 
peal is improper, the proper decision being that the 
appraisement is null and void; but where the inva¬ 
lidity arises wholly from an omission of the collec¬ 
tor and the appeal is by such official, the appeal may 
be properly dismissedT^ An appeal to reappraise¬ 
ment by a corporation organized and doing business 
under the laws of a state is not subject to a motion 
to dismiss on the ground of not being entitled to 
appear as a party in a court of the United States, 
because representing a foreign government which 
is not recognized by the United States.^2 Even 
though, as stated supra § 123, the decision of the 
local appraiser is not, strictly speaking, a judgment, 
but rather a determination, it bears a close analogy 
to a judgment of inferior courts, and by analogy to 
the general rule, stated in Appeal and Error § 1386, 
that on dismissal of the appeal the suspension of the 
judgment of the trial court ends and such judgment 
immediately becomes operative, it is held that on 
dismissal of the appeal by the single justice the 
decision of the local appraiser again has full vital¬ 
ity. 


3 . XJ'.S.—U. S. V. Minkus, supra. 

4. U.S.—XJ. S. V. F. B. Vandegrift 
& Co., 16 CtCust.App. 398. 

5. U.S.—^U. S. V. Baldwin Univer¬ 

sal Co., 18 C.C.P.A.(Customs) 394 
—U. S. V. F. B. Vandegrift & Co., 
16 Ct.Cust.App. 398—Happel & Mc- 
Avoy V. U. S., 16 Ct.Cust.App. 

161. 

Separate ILxicliiigs 

Parts of the plant in question be¬ 
ing entered under the Tariff Acts of 
1922 and 1930, and the dutiable rates 
applicable to such parts not being the 
same under the two acts, their val¬ 
ues should have been separately 
found by the court below under the 
respective acts;—U. S. v. Tide Water 
■Oil Co., 19 C.C.P.A.(Customs) 392. 

Svidencd held sufficient to over- 
•come presumption of correctness of 
appraisement.—U, S. v- Glendinning, 
McLeish & Co., 12 Ct.Cust.App. 222. 

6. U.S.—Downing & Co. v. U. S., 
15 Ct.Cust.App. 235. 

7. So long as a right of appeal ex¬ 
ists the decision is not final.—U. S. 
V, European Trading Co., 26 C.C.P.A. 
(Customs) 103. 

Void, judgment 

Judgment of single justice in re¬ 
appraisement based on void finding 


under statute is void.—U. S. v. Wil¬ 
liam Prym of America, Inc., 17 C.C. 
P.A. (Customs) 180. 

8. U.S.—^U. S. V. International Gra¬ 
phite & Electrode Corporation, 25 
C.C.P.A.(Customs) 74. 

9. U.S.—U. S. V. Gane & Ingram, 
24 C.C.P.A.(Customs) 1—U. S. v. 
P. B. Vandegrift & Co., 16 Ct.Cust 
App. 398. 

Absence of evidence of value 

Appeal to reappraisement is prop¬ 
erly dismissed, where no substan¬ 
tial evidence is introduced from 
which foreign value, export value, 
United States value, cost of produc¬ 
tion, or American selling price of 
merchandise involved, could be de¬ 
termined.—U. S. V. Malhame & Co., 
19 C.C.P.A. (Customs) 164—^U. S. v. 
P. B. Vandegrift & Co., 18 C.C.P.A. 
(Customs) 356—^May Co. v. U. S., 17 
C.C.P.A. (Customs) 190—Chas. A. 
Johnson & Co. v. U, S., 17 C.C.P.A. 
(Customs) 107—Meadows, Wye & 
Co. V. U. S., 17 C.C.P.A. (Customs) 
36. 

Duress entries 

(1) In view of the enactment by 
congress of Joint Resolution No. 336, 
19 U.S.C.A. § 1503a, T.D. 45805, pro¬ 
viding for reappraisement of duress 


entries as though the merchandise 
had not been so entered, the cases 
relied on by the government in sup¬ 
port of its motion to dismiss im¬ 
porter's appeal to reappraisement as 
to the effect of the test decision 
have no application to the case at 
bar, and the motion to dismiss was 
properly denied.—U. S. v. Malhame 
& Co., 24 C.C.P.A.(Customs) 448. 

(2) The court should enter judg¬ 
ment holding the merchandise not 
subject to appraisement prior to the 
final decision in the test or pend¬ 
ing case.—U. S. v. P. S. Allenby & 
Co., 20 C.C.P.A. (Customs) 80. 

10. U.S.—U. S. V. Porto Rico Coal 
Co., 17 C.C.P.A.(Customs) 288. 

11. U.S.—U. S. V. Boston Paper 
Board Co., 23 C.C.P.A. (Customs) 
373. 

12. U.S.—Amtorg Trading Corpora¬ 
tion V. U. S., 21 C.C.P.A. (Customs) 
532. 

13. U.S.—U. S. V. Gane & Ingram, 
24 C.C.P.A.(Customs) 1—U. S. v. 
Malhame & Co., 19 C.C.P.A.(Cus¬ 
toms) 164—U. S. V. P. B. Vande¬ 
grift & Co., 18 C.C.P.A. (Customs) 

j 356—U. S. V. P. B. Vandegrift & 
1 Co., 16 Ct.Cust.App. 398. 



25 C.J.S. 


CUSTOMS DUTIES 


§ 181 


The statute provides that the single judge decid¬ 
ing an appeal for a reappraisement may, on the mo¬ 
tion of either party made within thirty days next 
after such decision, grant a rehearing or retrial of 
such case when in the opinion of such judge the 
ends of justice so require.^^ 

Since the appraisement by the local appraiser has 
none of the characteristics of a judicial proceeding, 
as stated supra § 109, and the proceeding before the 
single justice on appeal to reappraisement is not in 
the strict sense an appeal, stated supra § 178, the 
general rule that an appellate court will not grant 
relief to a party who has not appealed or complained 
in the mode provided by law of the judgment or de¬ 
cree, discussed in Appeal and Error § 1835 c, is in- 
applicableT^ 

(3) Re-reappraisement 

Re-reappraisement appeals are under the statute as¬ 
signable to the appellate division of the United States 
customs court. Such body has statutory discretionary 
power to grant a rehearing or retrial. Evidence of both 
parties must be considered, although excluded evidence 
cannot be considered. The proceeding is appellate, and 
not de novo. Official actions will be presumed correct. A 
judgment must be entered of record, and may be amend¬ 
ed or corrected as to clerical errors. The statute re¬ 
quires a written decision. The appeal is by statute to be 
affirmed, reversed, or modified, and may be remanded or 
dismissed. 


The application for review on re-reappraisement 
appeals is by statute to be assigned to a division of 
three judges of the United States customs court.^^ 
Where the importer has invoked the jurisdiction in 
a re-reappraisement case, he cannot question such 
jurisdiction.^'^ 

The granting of a rehearing or retrial by the 
division of the customs court within a specified time 
after the decision, when in the opinion of the divi¬ 
sion the ends of justice so require, is authorized by 
statute,but by rule of court notice must be given 
to both the government and the importer. Also 
by rule of court the petition is to be filed with the 
clerk of the court.^*^ 

The parties are entitled to have all competent ev¬ 
idence w^eighed and considered on the re-reappraise¬ 
ment appeal, including competent evidence intro¬ 
duced by the adversary, and it is error not to con¬ 
sider competent evidence of both parties.^! Where 
neither foreign value nor United States value of 
imported merchandise is shown, it is the duty of 
the appellate division of the customs court to con¬ 
sider evidence of cost of production, and failure to 
consider such evidence is error .22 

Evidence which has been excluded cannot prop¬ 
erly be considered by the reviewing body.23 Howev- 


14. trnder former statutes 

The Tariff Act of 1922 granted 
similar power to the former single 
g-eneral appraiser on reappraisement 
appeals.—U. S. v. Maier, 18 C.C.P.A. 
(Customs) 409. 

15. U.S.—Arkell Safety Bag Co. v. 
U. S., 24 C.C.P.A. (Customs) 26. 

16. Under former statutes 

(1) Under Tariff Act 1922 § 501, 
the application for review was as¬ 
signable to a reappraisement board 
of three general appaisers.—U. S. v. 
Tampa Box Co., 15 Ct.Cust.App. 360 
—Johnson Co. v. U. S., 13 Ct.Cust. 
App. 373, rehearing denied 13 Ct. 
Cust.App. 626. 

(2) Under the Tariff Act of 1909, 
it was held that the situs of the re- 
appraisement board was in New 
York.—Gallagher V. U. S., 4 Ct.Cust. 
App. 404. 

17 . xj.S. —Oelrichs v. U. S., 2 Ct. 
Cust.App. 355. 

18. Under former statutes 

(1) The former reappraisement 
board had similar power under the 
Tariff Act of 1922.—U. S. v. Maier, 
18 C.C.P.A. (Customs) 409. 

(2) The statutory limitation of 
thirty days within which such re¬ 
hearing or retrial may be granted 
restricted the power granted.—U. S. 
V. Maier, supra. 

19. U.S.—^U. S. V. Maier, supra. 


20. U.S.—Great Pacific Co. v. U. S., 
'22 C.C.P.A. (Customs) 336. 

Piling with reporter 

(1) Filing of the petition with a 
reporter was not a filing with the 
clerk of the court within thirty days 
of the entry of said judgment, as 
required by rule thirty of said court. 
—Great Pacific Co. v. U. S., supra. 

(2) Although the law authorizes 
the filing of motions and petitions 
with the reporter or other clerical 
assistant who accompanies or works 
under the judge or judges of the 
customs court in all matters per¬ 
taining to cases which have been as¬ 
signed or docketed for hearing or 
hearing and determination at “out- 
port” places, said judge or judges 
of the customs court have no power 
to order any motion filed which per¬ 
tains to any case not on assignment 
for any action or on the docket for 
hearing at such “outport” place.— 
Great Pacific Co. v. U. S., supra. 

21. U.S.—Golding Bros. Co. v. U. S., 

21 C.C.P. A. (Customs) 395—-U. S. 

V. Baldwin Universal Co., 18 C. 

C.P.A.(Customs) 394. 

Affidavits 

Since affidavits are made admis¬ 
sible by statute, as has been stated, 
the weight of the statements con¬ 
tained in the affidavits was a matter 
for the division to determine.—Veo- 
lay, Inc. v. U. S., 23 C.C.P.A.(Cus- 
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toms) 101, certiorari denied 56 S.Ct. 
575, 207 U.S. .711, 80 L.Ed. 998— 
Amtorg Trading Corporation v. U. S., 
21 C.C.P.A.(Customs) 532. 

(2) There is nothing in the affi¬ 
davit of the president of the manu¬ 
facturing company establishing cost 
of production, and m so far as it 
may be construed as tending to show’’ 
that Exhibit “A” was prepared whol¬ 
ly from the books of the company, 
the customs court was not bound to 
accept such testimony as true in 
view of the statements to the con¬ 
trary contained in Exhibit 18, a 
treasury representative's report, in 
which it is shown that affiant did 
not obtain his information solely 
from the regular books of account 
of the manufacturer, but from other 
persons as well.—U. S. v. Wirth, 24 
C.C P.A.(Customs) 188. 

Pormer practice 

It was the practice of the former 
reappraisement hoard to delegate to 
a single member the duty of taking 
testimony in the nature of deposi¬ 
tions, which testimony was returned 
to the board at its situs in New 
York.—Gallagher v. U. S., 4 Ct.Cust. 
App. 404. 

22. U.S.—Wirth v. U. S., 23 C.C.P.A. 

(Customs) 283. 

23- U.S.—U. S. v. International For¬ 
warding Co., 13 Ct.Cust.App. 579. 
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€ 1 , evidence which amounts to a self-serving decla¬ 
ration, when not objected to and so received in evi¬ 
dence, may be considered on review.^^ 

Formerly,under the Tariff Act of 1913, it was 
required that on a re-reappraisement proceeding be¬ 
fore the reappraisement board the parties should be 
given an opportunity to inspect all samples,^^ and in 
the absence of the merchandise or sample thereof 
the re-reappraisement was held to be void,^'^ unless 
such inspection was waived.^S This rule was not 
affected by the fact that the merchandise or sample 
was perishable.29 This statute also expressly provid- 

24. U.S.—U. S. V. Davies, Turner 
& Co., 13 Ct.Cust.App. 547. 

25. Ifcepeal of statutory provisions 
The Tariff Act of 1922 repealed 

all provisions of the Tariff Act of 
1913 and prior statutes as to the 
presence of samples.—U. S. v. Mc- 
■Connaug-hey & Co., 13 Ct.Cust.App. 

112 . 

26. U.S.—U. S. V. Michelson & Co., 

12 Ct.Cust.App. 402, certiorari de¬ 
nied U. S. V. Hamilton Michelson 

Co., 45 S.Ct. 463, 267 U.S. 603, 

69 L.Bd. 809, 

Under Bev.St. §§ 2901 and 2939 

(1) Even though the provisions 
of Rev.St. §§ 2901, 2939, requiring the 
collector to designate at least one 
package of every invoice and one 
.package in ten of merchandise im¬ 
ported, and a greater number if it 
should be deemed necessary, to be 
opened, examined, and appraised, 
were not complied with at the ap¬ 
praisement proceeding, the reap- 
praisement board was deemed au¬ 
thorized to examine such samples 
as were before it, and such ex¬ 
amination cured the defect of non- 
compliance.—Oelrichs v. U. S., 2 Ct. 

Cust.App. 355. 

(2) So an importer was held en¬ 
titled to have no greater portion 
of the importation examined than 
the law prescribed should be sent 
to the appraiser.—Renvy v, U. S., C. 

C.N.Y., 121 F. 441. 

27. U.S.—U. S. V. Rolls-Royce of 
America, 13 Ct.Cust.App. 259—U, 

S. V. Michelson & Co., 12 Ct.Cust. 

App. 402, certiorari denied U. S. 

V. Hamilton Michelson & Co., 45 
S.Ct. 463, 267 U.S. 603, 69 D.Bd. 

809—McKesson & Robbins v. U. S., 

11 CtCust.App. 459. 

Decisions under piuor statutes 

(1) Prior to the passage of the 
Tariff Act of 1913, it was consis¬ 
tently held that the presence of the 
merchandise or samples thereof be¬ 
fore the reappraisement board on re- 
reappraisement proceedings was es¬ 
sential to the validity of such pro¬ 
ceedings.—U. S. V. McConnaughey & 

Co., 13 Ct.Cust.App. 112. 

(2) Thus such was the holding un- 


ed that no' re-reappraisement should be considered 
invalid because of the absence of the merchandise 
or samples thereof where no party in interest had 
demanded the inspection and where the merchan¬ 
dise or samples were reasonably accessible for in- 
spection.^O Where the statute was not complied 
with, the re-reappraisement was subject to collat¬ 
eral attack, and appeal therefrom was unneces- 
sary.2^ 

The duties of the customs court in rc-reappraise- 
ment appeals are’ appellate only,^^ 2 ,nd not de no- 
vo.^^ The issue to be determined is whether the de¬ 
nary meaning of the term as a ju¬ 
dicial reexamination, as of the pro¬ 
ceedings of a lower court by a high¬ 
er. Moreover, the statute provided 
for a consideration of the case upon 
“the record,” such term meaning not 
only the record proper hut the evi¬ 
dence as well, rather than the strict¬ 
ly technical meaning of the word. 
Finally, the statute provided that 
the board “shall affirm, reverse, or 
modify the decision” or “remand the 
case for further proceedings,” lan¬ 
guage ordinarily applied to judg¬ 
ments of the appellate court and 
seldom, if ever, used whore the pro¬ 
ceeding, in a court to which a cause 
is removed, is de novo.—Johnson Co. 
V. U. S., 13 Ct.Cust.App. 373, rehear¬ 
ing denied 13 Ct.Cust.App. 626. 
XTaifter Tariff Act of 1913 

The re-reappraLsement proceedings 
under the Tariff Act of 1913 having 
been inquisitorial, as stated supra 
§ 179, such proceedings were not 
appellate.—U. S. v. Kuyper & Co., 15 
Ct.Cust.App. 4. 

33. U.S.—U. S. V. Titan Shipping 
Co., 25 C.C.P.A.(Customs) 403—U. 
S. V. Tower Sons, 15 Ct.Cust. 
App. 83—Johnson Co. v. U. S., IS 
Ct.Cust.App. 373, rehearing denied 
13 Ct.Cust.App. 626. 

Consideratioa of afadavit 

Where the importer offered in evi¬ 
dence a certain affidavit which was 
excluded by the trial judge, and 
which affidavit, on application for 
review, was admitted in evidence 
and considered on its merits by the 
appellate division of the United 
States customs court, in so far as 
the appellate division considered the 
affidavit as evidence in the case, it 
acted de novo, which, under the rul¬ 
ing in certain cited authorities, the 
appellate division was not author¬ 
ized to do by the law defining its 
jurisdiction in reappraisement pro¬ 
ceedings.—U. S. V. Titan Shipping 
Co., 25 C.C.P.A.(Customs) 403. 
Appraisement not proper 

After dismissal of appeal to reap¬ 
praisement on appeal for review of 
reappraisement, it was fatal error 
for customs court to appraise, its 
1 jurisdiction being appellate only — 


der the Customs Administrative Act 
of 1890.—Doeb v. U. S., 1 Ct.Cust. 
App. 385. 

(3) So where the reappraisement 
board did not . have before it at 
the time of the reappraisement, and 
did not examine, all the merchan¬ 
dise or samples of every variety, the 
re-reappraisement was void.—Curren 
V. U. S., C.C.N.Y., 136 P. 807, re¬ 
versed on other grounds 146 F. 45, 
76 C.C.A. 503. 

28. U.S.—Stubbs V. U. S., 7 Ct.Cust. 
App. 399. 

Under prior statutes the same rule 
existed.—U. S. v. McConnaughey & 
Co., 13 Ct.Cust.App. 112-—Gallagher 
V. U. S., 4 Ct.Cust.App. 404. 

29. U.S.—U. S. V. Michelson & Co., 
12 Ct.Cust.App. 402, certiorari de¬ 
nied U. S. V. Hamilton Michelson 
& Co., 45 S.Ct. 463, 267 U.S. 603, 
69 L.Ed. 809. 

30. U.S.—-U. S. V. Michelson & Co., 
supra. 

Shipment for assemblage 

(1) Where, with the knowledge of 
the government, ponderous machinery 
was shipped to designated points for 
assemblage, such machinery was 
held reasonably accessible for in¬ 
spection by the reappraisement 
board.—U. S. v. Kuyper & Co., 15 Ct. 
Cust.App. 4. 

(2) This rule was held not affected 
by the fact that no hearing was au¬ 
thorized to be made at such desig¬ 
nated points.—^U. S. V. Kuyper Sc Co., 
supra. 

Merchandise in consumption was 

not “reasonably accessible” within 
the meaning of the statute.—^U. S. v. 
Rolls-Royce of America, 13 Ct.Cust. 
App. 259. 

31. U.S.—McKesson & Robbins v. 
U. S., 11 Ct.Cust.App. 459. 

32. U.S.—^U. S. V. Titan Shipping 
Co., 25 C.C.P. A. (Customs) 403— 
Happel & McAvoy v. U. S., 16 Ct. 
Cust.App. 161—U. S. V. Tower & 
Sons, 15 Ct.Cust.App. 83. 

Reasons for rule 

The word “review” in the statu¬ 
tory provision for “application for 
its review” was used in the ordi- 
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cision on the re-reappraisement appeal is supported 
by the weight of the evidence.34 

The presumption of correctness of official action 
applies to the re-reappraisement proceeding.^^ 
Where neither the local appraiser nor the review¬ 
ing official on appeal to reappraisement state wheth¬ 
er the value found is foreign or export value, it has 
been held to be the duty of the importer on re-re¬ 
appraisement to sustain the burden of showing 
which value exists or which value is the higher.-^ 
While there is no statutory requirement for a 
judgment in a re-reappraisement appeal, both by 
reason of rule of court^*^ and by judicial construc¬ 
tion's a judgment order entered of record is re¬ 
quired. Such judgment may, in accordance with 
the general rule that a judgment and findings may 
be incorporated in the same instrument, stated in 
the CJ.S. title Judgments § 71, also 33 C.J. p 1195 


I note 60, be incorporated in the written decision. 

1 In view of the general rule that a signature printed, 
typewritten, engraved, or made by rubber or other 
stamp is sufficient, as stated in the CJ.S. title Sig¬ 
natures § also 58 C.J. p 729 notes 29-32, a judg¬ 
ment order signed by a rubber stamp is sufficient. 
The judgment is subject to amendment or correction 
as to clerical errors, but not as to matters of sub- 
stance.^i 

It is expressly provided by statute that the appel¬ 
late division of the customs court on re-reappraise¬ 
ment proceedings shall make a written decision to 
be forwarded to the collector, setting forth the facts 
upon which its findings are based and the reasons 
therefor.42 Such decision is a judicial determina¬ 
tion and, by reason of statute, is final and conclu¬ 
sive on all parties unless an appeal is taken within 
the time and in the manner provided by the judicial 


U. S. v. Tower & Sons, 15 Ct.Cust. I 
App. 83. I 

■cruder Tariff Act of 1913 

Re-reappraisement proceedings un¬ 
der the Tariff Act of 1913 were de 
novo, in view of the inquisitorial 
nature of the proceedings^—U. S. v. 
Kuyper & Co., 15 Ct.Cust.App. 4. 

34. U.S.—U. S. V. Iwai & Co., IS Ct. 

Cust.App. 542—Happel & McAvoy 

V. U. S., 16 Ct Cust.App. 161. 

Cost of production where it is du¬ 
tiable value must appear from rec¬ 
ord.—U. S. v. F. B. Yandegrift & 
Co., 16 Ct.Cust.App. 398. 

Buty to appraise 

(1) It is the duty of the appellate 
division of the customs court on re- 
reappraisement to appraise the mer¬ 
chandise where the appraiser had 
the power to appraise at the time of 
the appraisement.—U. S. v. P. W. 
Woolworth Co., 22 C.C.P.A. (Customs) 
184. 

(2) No case in which appraisement 
is required and in which the ele¬ 
ments are present that enable ap¬ 
praisement should be left suspend¬ 
ed in mid air by dismissal of an ap¬ 
peal to reappraisement without any 
finding of value upon which the col¬ 
lector may liquidate the entry.—U. 
S. V. P. W. Woolworth Co., supra. 

35. Presumption of correctness re¬ 
butted 

Where importers distinctly testi¬ 
fied that the reappraisement board 
made no personal examination or in¬ 
vestigation of invoices in question, 
and no opposing evidence was pre¬ 
sented, the facts must he regarded 
as proved, notwithstanding the pre¬ 
sumption m favor of the correctness 
of official action, and the reappraise¬ 
ment must be held invalid.—XJ. S. v. 
Loeb, N.Y., 107 F. 692, 46 C.C.A. 562, 
certiorari denied 21 S.Ct. 923, 181 
U.S. 618, 45 L.Ed. 1030. 
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36. U.S.—Gump Co. v- U. S., 15 Ct. 
Cust.App. 114. 

37. U.S.—Veolay, Inc. v. U. S.. 21 C. 
C.P.A. (Customs) 268. 

38. TTiLder Tariff Act of 1922 
Since, as is said in Courts § 181a, 

a “decision” may include both the 
judgment and the findings, the term 
as used in Tariff Act 1922 § 501, pro¬ 
viding for appeal of re-reappraise¬ 
ment cases to the court of customs 
appeals, was used in such sense, so 
that the rendition of judgment and 
entry of record by the board of gen¬ 
eral appraisers was deemed neces¬ 
sary.—U. S. v. International For¬ 
warding Co., 13 Ct.Cust.App. 579. 

39. Under Tariff Act of 1922 

(1) On re-reappraisement proceed¬ 
ing under the Tariff Act of 1922, the 
formal judgment was held properly 
incorporated in the written decision. 
—U. S. V. International Forwarding 
Co., 13 Ct.Cust.App. 579. 

(2) A written decision showing 
with certainty the nature of the re¬ 
lief granted, that the rights of the 
parties were finally determined, and 
that the issues involved were finally 
adjudicated, was held sufficient com¬ 
pliance with the requirement of a 
formal judgment.—U. S. v. Interna¬ 
tional Forwarding Co., supra. 

40. U.S.—Veolay, Inc., v. U. S., 21 
C.C.P.A. (Customs) 268. 

41. U.S.—^U. S. V. Maier, 18 C.C.P.A. 
(Customs) 409. 

Amendmeiit held not correction, of 
clerical error 

U.S.—U. S. V. Maier, supra. 

42. Under Tariff Act of 19'22 

' (1) The similar provision of Tariff 

Act 1922 § 501, was mandatory. Thus 
it was essential that the board of 
general appraisers make findings of 
all ultimate facts. Such findings of 
fact were required to be based on 
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substantial evidence.—U. S. v. Penn. 
Commercial Corporation of America, 
15 Ct.Cust.App. 206—Kuttroff, Pick- 
hardt & Co. v. U. S., 13 Ct.Cust.App. 
17—Sandoz Chemical Works v. U. S, 
12 Cust.App. 512, certiorari denied 46 
S.Ct. 629, 271 U.S. 677, 70 U.Ed. 1147 
—Kuttroff, Pickhardt & Co. v. U. S„ 
12 Cust.App. 261, followed in Kut¬ 
troff, Pickhardt & Co. v U. S, 12 
Cust.App. 316 and in Kuttroff, Pick¬ 
hardt & Co. V. U. S., 12 Cust.App. 
317. 

(2) Similarly, customs court by 
simply affirming reappraisement 
without making findings did not 
comply with the statute.—Mohr & 
Sons V. U. S., 15 Ct.Cust.App. 422. 

(3) The board of appraisers must 
state in written decision method of 
appraisement adopted and items con¬ 
sidered in determining appraisement. 
—New York Merchandise Co. v. U. 
S., 14 Ct.Cust.App. 256. 

(4) The customs court must make 
findings on question, whether con¬ 
signor of merchandise was manufac¬ 
turer, where imported merchandise 
is entered on consigned form of in¬ 
voice.—U. S. v. Alatary Mica Co., 17 
C.C.P.A. (Customs) 284—U. S. v. Ca¬ 
brera Bros., 13 Ct.Cust.App. 82. 

(5) Customs court must make 
findings supporting conclusion that 
entered value of merchandise repre¬ 
sents its foreign and export value.—• 

U. S. V. Alatary Mica Co., supra. 

(6) Where the assessment involved 
the American selling price, the board 
of general appraisers was required 
to find that there was domestic com¬ 
petition and then the American sell¬ 
ing price.—Kuttroff, Pickhardt & Co. 

V. U. S., 13 Ct.Cust.App. 17. 

(7) However, no finding involv¬ 
ing the countervailing duty prov^i- 
sions of tariff statute was required 
where the issues did not involve 
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code.'^^ The decision is that of the full appellate 
division, arrived at through conference and joint 
consideration of all the judges.While it has been 
held that the decision once made may not be amend¬ 
ed to correct an error, ^5 this is no longer true, in 
view of the previously discussed statutory provision 
for the granting of a rehearing or retrial. 

The statute expressly provides that the re-reap- 
praisement appeal shall be disposed of by an affirm¬ 
ance, reversal, or modification of the decision ap¬ 
pealed from, or by remand to the lower court for 
further proceedings;^^ but the general rule that, 
where the judges of an appellate court are equally 
divided in opinion, the judgment, order, or decree 
appealed from stands affirmed, discussed in Appeal 
and Error § 1844 b, will not be invoked when two 


judges of the appellate division of the customs court 
are equally divided in opinion, the third judge being 
deceased. Where evidence properly admissible 
has been excluded, the proper procedure is for the 
customs court to reverse and remand for new trial 
or with direct-ion for the admission of such evidence 
and for new findings and where the case was 
tried on a wrong theory by the single justice, it is 
error for the appellate division to refuse to reverse 
and remand for a new trial.^^ The court is author¬ 
ized to remand the case on its own motion where 
exhibits necessary to the review cannot be found at 
the trial, although transmitted to the reviewing 
body.^^ Noncompliance with statutory requirements 
as to appeals to reappraisement justifies dismissal 
of the appeal on re-reappraisement.^^ 


countervailing duties.—U. S. v. Iwai 
& Co., 16 Ct.Cust.App. 56. 

(8) Citation in the reappraisement 
board’s opinion of former case, and 
comment that facts in two cases 
were harmonious, was not an adop¬ 
tion of the record of the fprmer 
case in deciding the present one.— 
V. S. V. Sabin, 13 Ct.Cust.App. 161, 
denying rehearing 12 Ct.Cust.App. 
520. 

43. U.S.—Veolay, Inc. v. U. S., 21 

C.C.P.A.(Customs) 268. 

So long as the right of appeal ex¬ 
isted to review the decision of the 
appellate division dismissing the 
government’s application for review, 
the decision of the second division 
did not become final andl conclusive. 
—U. S. V. European Trading Co., 26 
C.C.P.A. (Customs) 103. 

XTirder former statutes 

(1) Formerly it was held that in¬ 
stances where it was shown that 
the re-reappraisement was conducted 
contrary to law or on some errone¬ 
ous principle, the decision was re- 
viewable.—U. S. V. Haviland, N.Y., 
177 P. 175, 100 C.C.A. 637, certiorari 
denied 30 S.Ct. 573, 216 XJ.S. 618, 54 
L.Ed. 640—17 C.J. p 626 note 66. 

(2) To jusitfy a classification 
board in declaring null and void an 
appraisement by three general ap¬ 
praisers on the ground that it was 
based on a wrong theory of law, it 
was necessary that it appear posi¬ 
tively, clearly, and certainly that 
they had proceeded on such wrong 
theory.—U. S. v. Johnson Co., 9 Ct. 
CustApp. 258—U. S. V. Johnson Co., 
7 Ct.Cust.App, 466. 

(3) The former Tariff Act of 1913 
provided that the decisions should be 
final and conclusive against all par¬ 
ties and. were not subject to review 
in any manner for any cause in any 
tribunal or court. 

44. U-S.—^Veolay, Inc. v. XJ. S., 21 

C.C.P,A. (Customs) 268. 


Death of judge 

(1) Where two judges rendered a 

decision and the papers were sent to 
the third judge who did not render 
a dissenting opinion until after the 
death of one of the other judges, the 
dissenting judge had a right, and it 
was her duty, to inspect and study 
the proposed decision of her asso¬ 
ciates, and to confer with them be¬ 
fore a final decision should be ren¬ 
dered. Until this was done no de¬ 
cision could be arrived at by the i 
division.—Veolay, Inc., v. U. S., su¬ 
pra. I 

(2) As the authority of a judge to 
act judicially ends with his death, 
the reappraisement appeal, at the 
time of the death of the presiding 
judge, was therefore within the ju¬ 
risdiction of divisioh 3, it having 
been heard by the division but not 
decided. No attempt having been 
made to reassign the cause to an¬ 
other division, and the two surviv¬ 
ing judges being unable to agree, 
that division has not lost its juris¬ 
diction.—Veolay, Inc., v. U. S., supra. 

45. U.S.—U. S. V. Luming, C.C.N. 

Y., 153 F, 489. 

46. U.S.—U. S. V. F. W. Woolworth 

Co., 22 C.C.P.A. (Customs) 184. 

Choice 

The division should either affirm 
the judgment of the single judge, 
thus making his finding of value its 
own, or modify it and state its own 
finding, or reverse, thus accepting 
as its own the finding of the local 
appraiser, or, in cases when, in its 
discretion, same should be done, re¬ 
verse and remand to the single judge 
with proper instructions.—^U. S. v. F. 
W. Woolworth Co., supra. 

Tariff Act of 1922 

The similar provision of Tariff Act 
1922 § 501 was complied with by a 
statement contained in the so-called 
judgment order of the appellate di¬ 
vision of the United States customs 
cdurt “that the dutiable value of 
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the merchandise in question is the 
value indicated in the court’s deci¬ 
sion hereto attached and made a 
part of this order,” for the purpos¬ 
es of this case only and in view of 
the conclusions reached in the case, 
constituting an affirmance of the 
judgment of the single appraising 
justice.—U. S, V. Alatary Mica Co., 
19 C.C.P.A.-(Customs) SO. 

Proper judgment of remand 

The judgment of the customs 
court ordering the papers in the case 
returned to the collector without ac¬ 
tion by the court brings about the 
same result as if it had ordered*the 
papers returned to the single judge 
for such further proceedings by him 
as were warranted in law.—U. S. v. 
Monsanto Chemical Works, 21 C.C.P. 
A. (Customs) 33. 

47. U.S.—Veolay, Inc., v. U. S., 21 
C.C.P.A.(Customs) 268. 

48. U.S.—U. S. v. Titan Shipping 
Co., 26 C.C.P.A.(Customs) 403—U. 
S. V. McConnaughey & Co., 13 Ct. 
CustApp. 112. 

49. U.S.—U. S. V. G. Gennert, Inc., 
22 C.C.P.A.(Customs) 374. 

50. U.S.—U. S. V. Gennert, 14 Ct. 
CustApp. 428. 

51. U.S.—Sugar Products Co. v. U. 
S., 10 Ct.Cust.App. 179, 

Nonpayment of fee 

Failure to comply with the provi¬ 
sion of the former Tariff Act 1913 
par M § 111, providing that an ap¬ 
peal to reappraisement “shall be 
deemed to be finally abandoned and 
waived unless within two days from 
the date of filing thereof the person 
who filed such notice shall deposit 
with the collector of customs a fee 
of $1 for each entry,” was held to 
justify the action of the board of 
general appraisers in dismissing 
such appeals for the reason that the 
fees were paid later than the pre¬ 
scribed two days.—Sugar Products 
Co. V. U. S., supra. 
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In accordance with the general rule that an ap¬ 
pellate court will not grant relief to a party who 
has not appealed or complained in the mode provid¬ 
ed by law of the judgment or decree, stated in Ap¬ 
peal and Error § 1835 c, affirmative relief will not 
be awarded an appellee where he has not sought a 
review.52 However, this rule does not prevent the 
government, not appealing from the appraisement 
by the local appraiser, from receiving a judgment 
of the appellate division of an appraised value high¬ 
er than that found either by the local appraiser or 
by the single reappraising justice.^S 

§ 182. Review by Higher Appellate Court 

The court of customs and patents appeals is a legis¬ 
lative court constituted to hear appeals from decisions of 
the customs court, and its final judgments are conclusive 
and not appealable other than to the supreme court of 
the United States. 

The court of customs and patents appeals, orig¬ 
inally designated as the court of customs appeals, is 
constituted as a legislative court to hear appeals 
from decisions of the customs court formerly called 
the board of general appraisers.^^ The final judg¬ 
ments of such court are conclusive and not appeal¬ 


§ 183 

able to any other federal court except to the United 
States supreme court on certiorari,^^ and they are 
not subject to collateral attack, even though the ju¬ 
risdictional facts do not appear in the record.^^ 

In passing on questions properly before it, the 
court of customs and patents appeals will consider 
all proper matters.^'^ The rules of the customs 
court made in conformity with law are binding upon 
the appellate court in a case in which such rules are 
involved and applicable. 

General rules as to res judicata ajid stare decisis 
apply with respect to decisions of the court of cus¬ 
toms and patents appeals.^2 

§ 183. - Decisions and Questions Review- 

able in General 

Only final decisions on matters within the jurisdic- 
tron of the appellate court will be reviewed; on appeal 
from reappraisement proceedings, review is restricted to 
questions of law. 

The decisions and questions reviewahle in the 
court of customs and patents appeals include all 
those broadly within the terms of the statutes con¬ 
ferring jurisdiction, whether specifically mentioned 
or not.^® Under a statute permitting the president 
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52. TJndLer former statute 

(1) Under the Tariff Act of 1922, 
a reappraisement board was held 
not authorized to give afarmative re¬ 
lief to an appellee who had not 
sought the review.—Johnson Co. v. 
U. S., 13 Ct.Cust.App. 373, rehearing 
denied 13 Ct.Cust.App. 626. 

(2) So, where the importer was 
allowed certain deductions to make 
the United States value, and the 
government did not appeal as to 
such items, on appeal by the im¬ 
porter the reappraisement board will 
not eliminate such items from the 
determination of United States val¬ 
ue.—Johnson Co. v. U. S., supra. 

53. U.S.—Arkell Safety Bag Co. v. 
U. S., 24 C.C.P.A. (Customs) 26. 

54. U.S.—Ex parte Bakelite Corpo¬ 
ration, 49 S.Ct. 411, 279 U.S. 438, 
73 L.Ed. 789—National Sanitary 
Rag Co. V. Hamilton, U.C.Cal., 4 P. 
Supp. 642. 

It is au inferior court created un¬ 
der power granted to congress by 
the constitution.—In re Frischer & 
Co., 16 Ct.Cust.App. 191. 

TTuder prior statutes 

The decisions of the board of gen- | 
eral appraisers upon protests against 
decisions by collectors of customs 
were reviewable by the circuit court 
for the district in which the contro¬ 
versy arose, with the right of ap¬ 
peal to the circuit court of appeals, 
subject to review by the supreme 
court under the same terms as other 
classes of cases within the jurisdic¬ 


tion of circuit courts of appeals, 
with the alternative right of appeal 
directly to the supreme court from 
the circuit court in cases involving 
the constitution or the construction 
of a treaty.—Patchogue-Plymouth 
Mills Corporation v. Burning, C.C.A. 
N.Y., 101 F.2d 41—U. S. v. Brown, 
Mass., 127 F. 793, 62 C.C.A. 473—17 
C.J. p 657 notes 21, 22, 24 [a]—25 
C.J. p 961 note 40 [cj. 
lu the Philippine Islands 

(1) The court of customs appeals, 
under the customs practice of the 
Philippine Islands, was abolished by 
Pub.L. vol 5 p 75, Its duties being 
transferred to the court of first in¬ 
stance.—Wright V. Ynchausti «& Co., 
Philippine, 47 S.Ct. 229, 272 U.S. 640, 
71 L.Ed. 454. 

(2) And it has been held that the 
decisions of the Philippine supreme 
court on appeal from the court of 
first instance could he reviewed by 
the United States supreme court and 
not by writ of error.—Gsell v. In¬ 
sular Collector of Customs, Philip¬ 
pine, 36 S.Ct. 39, 239 U.S. 93, 60 L. 
Ed. 163. 

55. U.S.—^Cottman Co. v. Bailey, B. 

C.Md., 20 F.Supp. 142, affirmed, C. 

C.A., 94 F.2d 85. 

56. U.S.—Garbey v. U. S., 25 C.C.P. 

A.(Customs) 88. 

57. Uncontroverted affidavit 

Affidavit of counsel, filed in sup¬ 
port of petition for rehearing filed 
in customs court and not contro- 
verteu by counter affidavits, must be 
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taken for the purposes of review 
proceeding as showing the facts in¬ 
volved.—Veolay, Inc., v. U. S.; 21 C. 
C.P.A.(Customs) 268. 

ValTiation of goods 

Under the presumption of correct¬ 
ness established by Tariff Act of 
1930 § 501, 19 U.S.C.A. § 1501, the 
allowance of the item of 10 per cent 
-discount by the appraiser, in arriv¬ 
ing at foreign value, must be pre¬ 
sumed by the court of customs and 
patent appeals to be correct. The 
government having the opportunity 
to attack the item in the trial court, 
and having failed to do so, it is too 
late to do so now, in view of the con¬ 
dition of the record.—U. S. v. Freed¬ 
man & Slater, 25 C.C.P.A. (Customs) 
112 . 

Presumptions generally see infra § 
192. 

58. U.S.—U. S. V. P. C. Kuyper & 
Co., 17 C.G.P.A. (Customs) 139. 

59. U.S.—Lamont, Corliss & Co. v. 
U. S., 18 C.C.P.A. (Customs) 431. 
certiorari denied 52 S.Ct. 10, 284 
U.S. 622, 76 L.Ed. 531. 

60. U.S.—U. S. V. Pish, 45 S.Ct. 6l6, 
268 U.S. 607, 69 L.Ed. 1112. 

Particular decisions and questions 
reviewable 

(1) Becision of lower body with 
respect to imposition of additional 
duties for undervaluation and pesti- 
[ tion for remission of such duties.— 
lU. S. V. Pish, 45 S.Ct. 616, 268 U.S. 
[607, 69 L.Ed. 1112—Parfums v. ,B’- 
1 Orsay v. U. S., 12 Ct.Cust.AiPp. 104-7- 
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to modify rates of duty after investigation by the 
tariff commission, the commission proceedings may 
be reviewed by the court of customs and patents 
appeal on appeal from the customs court to deter¬ 
mine whether a legal investigation has been made; 
but the court has no authority to revise the pro¬ 
ceedings of the commission or control the scope of 
the investigation.®^ Likewise, while the acts of the 
president pursuant to the statute are subject to re¬ 
view for the purpose of determining whether he has 
exceeded the powers delegated to him, if it appears 
that he has complied with the mandates of the law 
the court may not examine his judgment that the 
rates of duty recommended by the commission are 


necessary.®^ 

An appeal can be taken only from a final deci¬ 
sion,®^ and there can be no appeal from an order 
granting or rejecting an application for a rehear¬ 
ing,®^ or from a ruling refusing to allow amend¬ 
ments of protests.®^ Ordinarily the appeal is from 
the judgment, not from the opinion,®® and if the 
judgment is clearly right it will be affirmed although 
the decision upon which it is based is defective or 
contains an erroneous statement of law.®'^ Ques¬ 
tions not involved in the appeal or not necessary to 
its determination will not be reviewed or decided by 
the appellate court.®® 


Young- V. U. S., 12 Ct.Cust.App. 103 
—Brown & Co. v. U. S., 12 Ct.Cust. 
App. 93, certiorari denied 44 S.Ct 
456, 265 U.S. 582, 68 L.Ed. 1190. 

(2) Correction of an error, in ex¬ 
tension of the total value on enter¬ 
ing correctly the number of units 
imported and price per unit.—U. S. 
V. Woodward-Newhouse Co., 11 Ct. 
Cust.App. 284. 

(3) The appellate court may not 
close its eyes to the result of the 
judgment, which, if permitted to 
stand, would deny a taxpayer the 
recovery of moneys illegally exacted 
of it, according to the trial court’s 
decision in a prior case, proper steps 
having been taken, under the rules 
of that court, to make possible the 
correction of that error and the de¬ 
termination of the true facts.—S. H. 
Kress Co. v. U. S., 23 C.C.P.A. 
(Customs) 111. 

Decisioas or questions' not review- 
able 

<1) Action of secretary of treas¬ 
ury authorizing or refusing to au¬ 
thorize duty to be taken at less than 
entered value.—Kurz & Co. v. U. S., 
13 Ct.Cust App. 527—Fougera & Co. 
V. XJ. S., 12 Ct.Cust.App. 253—Penick 
& Ford V. XT. S., 12 Ct.Cust.App. 218 
—Park & Tilford v. U. S.. 8 Ct.Cust. 
App. 60—Mills & Gibb v. U. S., 8 Ct. 
Cust.App. 31. 

(2) Whether the importer has le¬ 
gal title to warehoused goods after 
three years.—John Zimmerman Co. 
v. U. S., 16 Ct.Cust.App. 139. 

(3) Question as to the penalty for 
violation of a customs bond.—U. S. 
V. Habicht, 1 Ct.Cust.App. 53. 

(4) In the absence of abuse of 
discretion, the refusal of an applica¬ 
tion for rehearing by the customs 
court cannot be assigned as error.— 
Taggesell Co. v. XJ. S., 17 C.C.P.A. 
(Customs) 15—Monroe-Goldkamp Co. 
V. XJ. S., 13 Ct.Cust.App. 545, 
Oonstruotion of rules 

(1) Construction of rules of for¬ 
mer board of appraisers in which 
rights of litigants are substantially 
involved is matter of law and re- 


viewable.—U. S. V. Macy & Co., 13 
Ct.Cust.App. 245. 

(2) However, interpretation by 
former board of appraisers of its 
own rules would not be interfered 
with unless unreasonable or not 
warranted by law.—XJ. S. v. Parwell 
Co., 13 Ct.Cust.App. 61. 

61. U.S.—David L. Moss Co. v. XJ. 

S., C.C.P.A., 103 F.2d 395—Union 
Fork & Hoe Cq. v. U. S., 24 C.C. 
P.A.(Customs) 199—U. S. v. Fox 
River Butter Co., 20 C.C.P.A. (Cus¬ 
toms) 38, certiorari denied Pox 
River Butter Co. v. U. S., 53 S.Ct. 
83, 287 U.S. 628, 77 L.Ed. 545— 
William A. Poster & Co. v. U. S., 
20 C.C.P.A. (Customs) 15. 

02. U.S.—U. S. V. George S. Bush & 
Co., 60 S.Ct. 944, 310 U.S. 371, 84 
L.Ed. 1259, reversing, C.C.P.A., 104 
F.2d 368, certiorari granted 60 S. 
Ct. 514, 309 U.S. 643, 84 L.Ed. 997 
—Akawo & Co. V. U. S., 23 C.C.P.A. 
(Customs) 75—U. S. v. Sears, Roe¬ 
buck & Co., 20 C.C P.A.(Customs) 
295, certiorari denied Sears, Roe¬ 
buck & Co. v. U. S., 54 S.Ct. 51, 
290 U.S. 633, 78 L.Ed. 551—U. S. 
V. S. Leon & Co., 20 C.C.P.A, (Cus¬ 
toms) 49, certiorari denied S. Leon 
& Co. V. U. S., 58 S.Ct. 83, 287 U. 
S, 628, 77 L.Ed. 545—William A. 
Poster & Co. v. U. S., 20 C.C.P.A. 
'(Customs) 15. 

63. U.S.—Waller-Muller Co. v. U. 

S., 21 C.C.P.A. (Customs) 318— 

' Edna Brass Mfg. Co. v. U. S., 15 
Ct.Cust.App. 260—Ishida v. U. S., 
11 Ct.Cust.App. 216. 

Includes judgment 

"Decision" under statute providing 
for appeal means both decision and 
judgment; to warrant appeal strict 
formality of judgment is not essen¬ 
tial, and an entry showing final ad¬ 
judication of matters at issue, na¬ 
ture of relief and that rights of par¬ 
ties were finally -'determined, is suf¬ 
ficient.—U. S. V. International For¬ 
warding Co., 13 Ct.Cust.App. 579. 
Hecision held final 

Decision on petition for remission 
of additional duties is final and not 
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interlocutory.—U. S. v. Pish, 45 S. 
Ct. 616, 268 U.S. 607, 69 L.Ed. 1112. 
64b. U S.—Waller-Muller Co. v. U. 

S., 21 C.C.P.A. (Customs) 318. 

66. U.S.—Rhodia Chemical Co. v. U. 

S., 12 Ct.Cust.App. 9. 

es. US.—U. S. v. Tausig & Pilcer, 
18 C.C.P.A. (Customs) 421—Roberts 
V. U. S., 17 C.C.P.A.(Customs) 215. 

67. U.S.—National Sanitary Rag Co. 
V. U. S., 23 C.C.P.A.(Customs) 200 
—U. S. V. Tausig & Pilcer, 18 C.C. 
P.A.(Customs) 421. 

es. U.S.—U. S. V. Kleberg & Co., 25 
C.C.P.A. (Customs) 142^—Associated 
Commercial Co. v. U. S., 24 C.C.P. 
A. (Customs) 402—Arkell Safety 
Bag Co. V. U. S., 24 C.C.P.A.(Cus¬ 
toms) 26—Givaudan Delawanna, 
Inc., V. U. S., 22 C.C.P.A. (Customs) 
115—Dodge V. U. S., 22 C.C.P.A. 
(Customs) IS—Columbo Co., An- 
tonino Badalament v. U. S., 21 C. 
C.P.A.(Customs) 302—Veolay, Inc., 
V. U. S., 21 C.C.P.A.(Customs) 2(>S 
—Lundstrom v. U. S., 20 C.C.P.A. 
(Customs) 245—U. S. v, R. R. Rog¬ 
ers Chemical Co., 18 C.C.P.A. (Cus¬ 
toms) 45—Albers Bros. Milling Co. 
V. U. S., 16 Ct.Cust.App. 236— 

Hamrah Bros. v. U. S., 11 Ct.Cust. 
App. 147. 

Matters not assigned as error see 
infra § 190. 

Moot question 

(1) Such matters need not be con¬ 
sidered or determined by the appel¬ 
late court.—Bulova Watch Co. v. 
U. S., 21 C.C.P.A.(Customs) 156—C. 
J. Tower & Sons v. U. S., 20 C.C.P.A. 
(Customs) 364. 

(2) However, a motion to dismiss 
an appeal on the ground that the 
reappraisement questions involved 
have become moot by reason of 
liquidations will be denred where the 
liquidations were void.—U, S. v. 
European Trading Co., 26 C.C.P.A. 
(Customs) 103. 

■Void protest 

Where customs court could have 
dismissed void protest sua sponte, 
it is not necessary for the appellate 
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j^ppTdiseifiefit cLfid TCdppTciiseiitcyit. An error in 
appraisement is remediable only by an appeal to re¬ 
appraisement as sef forth supra § 178, and cannot 
be properly determined in an appeal of a protest 
proceeding before the court of customs and patents 
appeals.69 While questions affecting the validity of 
an appraisement rnay be determined on a review 
of a reappraisement decision of the customs court,“^9 
the court may review the judgment below on ques¬ 
tions of law only and will not pass on the weight 
of the testimony.'^i Under the statute, appeal to the 
appellate court lies only from the decision of a di¬ 
vision of the customs court and not from the deci¬ 
sion of a single judge sitting in reappraisement. 

It was held that in proceedings to review a reap¬ 
praisement by a board of general appraisers all that 
was open to review is the question whether the 
board acted within its jurisdiction.'^^ The right of 
appeal from the board of general appraisers to the 
court of customs appeals did not extend to decisions 
in reappraisement cases, but included only protests 
against the decision of the collector.'^^ Therefore, 
the only method of review for illegality of reap¬ 
praisement (except in a case of appeal from a single 
general appraiser to a board of three general ap¬ 
praisers), was indirect; if sought by the importer it 
was done by protesting against the collector’s liqui¬ 


dation of duties based on the reappraisement at¬ 
tacked, in which event the matter would be within 
the jurisdiction of the classification side of the 
board of general appraisers with a possibility of ap¬ 
peal to the court of customs appeals.The gov¬ 
ernment’s only remedy was through the action of 
the collector in refusing to follow a reappraisement 
deemed to be invalid, but liquidating on the basis 
of the original appraisement or a reappraisement; 
by a single general appraiser, if either is higher 
than the disputed reappraisement; on protest by the 
importer the matter may then be adjudicated.*^® 

§ 184. - Jurisdiction of Courts 

Generally the jurisdiction of the court of customs and 
patent appeals is that of determining matters arising in 
the administration and application of the customs laws, 
and the federal district court is without jurisdiction in 
such matters. 

Generally the jurisdiction of the court of cus¬ 
toms and patent appeals under the statutes is that 
of determining matters arising between the govern¬ 
ment and others in the executive administration and 
application of the customs laws.'^'^ So the couit 
generally has jurisdiction to hear appeals from pro¬ 
ceedings protesting the collector’s decision as to the 
classification of merchandise and the rate of duty 


court to consider the status of the 
parties in interest as bearing upon 
their right to move to dismiss.— 
Manufacturers & Producers of Goat, 
Sheep and Cabretta Leathers Includ¬ 
ed within the Membership of the 
Tanners' Council of America v. U. 
S., 21 C.C.P.A. (Customs) 591. 

S9. U.S.—Page & Jones v. U. S., 26 
C.C.P.A.(Customs) 124—Gerhard & 
Hey Co. v. U. S., 22 C.C.P.A. (Cus¬ 
toms) 655, 

TO. U.S.—U. S. V. R. R. Rogers 
Chemical Co., 18 C.C.P.A. (Cus¬ 
toms) 45—XJ. S. v. Porto Rico Coal 
Co., 17 C.C.P.A. (Customs) 288. 
Becisiou final and conclusive 
U.S.—Harris v. U. S., 3 Ct.Cust.App. 
5. 

71. U.S.-—U. S. V. Masson, 24 C.C.P. 

A. (Customs) 237—Garbey v. U. S., 
24 C.C.P.A.(Customs) 48—U. S. v. 
Baldwin Universal Co., 18 C.C. 
P.A.(Customs) 394—U. S. v. R. R. 
Rogers Chemical Co., 18 C.C.P.A. 
(Customs) 45—U. S. v. Alatary 
Mica Co-, 17 C.C.P.A. (Customs) 
284—U S. V. Iwai & Co., 16 Ct. 
Cust.App. 542—T. D. Downing & 
Co. V. U. S., 16 Ct.Cust.App. 293 — 
U. S. V. Powers, 16 Ct.Cust.App. 
185—U. S. v. Iwai & Co., 16 Ct. 
Cust.App. 56—U. S. V. Internation¬ 
al Forwarding Co., 13 Ct.Cust.App. 
579. 


Regularity of procedure below may 
not properly be challenged on review 
by the circuit court on the ground 
of the presence or absence of differ¬ 
ent general appraisers while the tes¬ 
timony is being taken.—U. S. v. 
Pierce, C.C.Vt., 140 F. 962, affirmed 
147 F. 199, 77 C.C.A. 425. 

72. U.S.—Golding Bros. Co. v. U. 
S., 21 C.C.P A. (Customs) 395—W. 
X. Huber Co. v. U. S., 21 C.C.P.A. 
(Customs) 30. 

73. U.S.—Harris v. U. S., 3 Ct. 

Cust.App. 5—Oelrichs v. U. S., 2 
Ct.Cust.App. 355. 

74. U.S.—U. S. V. Loeb, etc., Co., 7 
Ct.Cust.App. 380. 

75. U.S.—^U. S. V. Haviland, N.T., 
177 F. 175, 100 C.C.A. 637, certio¬ 
rari denied 30 S.Ct. 573, 216 U.S. 
618, 54 L.Ed. 640. 

17 C.J. p 625 note 80. 

76. U.S.—U. S. V. Scanlan, 5 Ct. 
Cust.App. 290. 

77. U.S.—Ex parte Bakelite Corpo¬ 
ration, 49 S.Ct. 411, 279 U.S. 438, 
73 L.Ed. 789—^U. S. v. Woodward- 
Newhouse Co., 11 Ct.Cust.App. 284. 

“Case or controversy” 

The court of customs and patents 
appeals, being a legislative court, 
may be invested with jurisdiction of 
a particular proceeding whether or 
not it is a “case or controversy” 
within a provision respecting the ju¬ 
risdiction of constitutional courts.— 
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Ex parte Bakelite Corporation, 49 S. 
Ct. 411, 279 U.S. 438, 73 L.Ed. 789. 
Drawbacks and refunds 

(1) Where the collector reliqui¬ 
dated certain drawback entries and 
demanded repayment of an amount 
claimed to be due as a refund of 
the drawback, this court, upon pro¬ 
test filed, has authority under Tariff 
Act 1922 § 514, 42 U.S. St. at L. p 
969, to consider the case and to de¬ 
termine whether, as a condition 
precedent to the right to protest, 
the appellant must pay to the gov¬ 
ernment the money demanded, it be¬ 
ing admitted that, in the instant 
case, such condition was not com¬ 
plied with.—Champion Coated Paper 
Co. V. U. S., 24 . C.C.P.A.(Customs) 
83. 

(2) Circumstances in which the 
appellate court was held to be with¬ 
out jurisdiction.—Henry Hollander 
Co. V. U. S., 22 C.aP.A.(Customs) 
645. 

(3) A protest filed by an American 
manufacturer more than thirty days 
after liquidation is untimely. The 
language “Such manufacturer . . . 
may file, within thirty days after 
the date of such liquidation, with the 
collector ... a protest in writ¬ 
ing,” in Tariff Act 1930 § 516 (b), 
19 U.S.C.A. § 1516 (b) and note, lim¬ 
its the time within which an Ameri¬ 
can manufacturer may file a protest 
to thirty days after liquidation, and 



§ 184 

imposed thereon under such classification.'^^ The 
court also has jurisdiction to hear an appeal on a 
question of law from a decision of the customs 
court in reappraisement proceedings, '^9 but it has no 
power to appraise or reappraise merchandise-^® 
Where the court of customs and patents appeals re¬ 
fuses to review the discretionary acts of an offi¬ 
cer, the supreme court of the United States may 
not compel such court to return a decision on the 
merits. 

The federal district court has no jurisdiction to 
review the validity of regulations of the secretary 
of the treasury, the proper remedy being in the cus¬ 
toms court and the court of customs appeals.S2 

§ 185. - Mode of Review 

Appeal Is taken by means of a petition for review. 

An appeal must be raised in the manner specified 
by statute in order to permit review by the appel¬ 
late court.^2 Appeal to the court of customs and 
patents appeals is taken by means of a petition for 
review in conformance with requirements of law, 
which is filed with the clerk of the court.^^ In a 
proper case the court may permit a defective peti- 
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lion to be amended.^^ 

§ 186. - Necessity and Effect of Protest 

Protest of the collector's decision is essential before 
an appeal may be had thereof in the court of customs 
and patents appeals. 

It is essential to the maintenance of an appeal be- 
fo-re the court of customs and patents appeals that 
the appellant have filed a protest of the collector’s 
decision in accordance with the provisions of the 
statute.The importer must stand on the objec¬ 
tions made in his protest and cannot enlarge them 
in his petition for review.S7 Where the legality of 
a reappraisement is challenged by protest proceed¬ 
ings the entire reappraisement record does not be¬ 
come a part of the record unless expressly admit¬ 
ted. 

§ 187. - Time of Taking Proceeding 

Appeals and applications for review must be taken 
within the time fixed by statute. 

The time within which appeals and applications 
for review must be brought depends upon a con¬ 
struction of the statute in accordance with the in¬ 
tent of congress.^® Under the provisions of Judicial 
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this court has not the power to ex¬ 
tend that period of liquidation.—E. 
C. Miller Cedar Lumber Co. v. U. S., 
24 C.C.P.A. (Customs) 282. 
ysto jurisdiction, over internal reve¬ 
nue 

U.S.—Shaw & Co. V. U. &., 14 Ct. 
Cust.App, 147. 

78. TJ.S.—Faber, Coe & Grreg-g- v. U. 
S., 19 C.C.P.A. (Customs) 8, cer¬ 
tiorari denied 52 S.Ct. 18, 284 U.S. 
634, 76 L.Ed. 539. 

17 C.J. P 657 note 27. 

79. XJ.S.—U. S. V. Manahan Chem¬ 
ical Co., 23 C.C.I^.A.(Customs) 332 
—Lf. S. V. F. W. Woolworth Co., 
22 C.C.P.A.(Customs) 184—W. X, 
Huber Co. v. V. S.. 21 C.C.P.A. (Cus¬ 
toms) 30—^Kuttroff, Pickhardt & 
Co., 13 Cust.App. 17. 

Questions reviewable as to reap- 
• praisement see supra § 3 82. 
Applicability of prior statute 

(1) Under Tariff Act 1913 § 3 par 
M, no appeal from the decision of 
the board of g'eneral appraisers in 
appeals to .reappraisement was pro¬ 
vided for, the statute providing' that 
the appraisal should not be subject 
to review in any manner for any 
cause in any tribunal or court.—U. 
S. V. Tampa Box Co., 15 Cust.App. 
360—U. S. V. Loeb, 7 Ct.Cust.App. 
380. 

(2) So no appeal can be had in a 
case originally commenced under 
Such act notwithstanding the pro¬ 
ceedings were not completed until 
after enactment of the act of 1922 


authorizing an appeal to the higher 
court on questions of law.—^Wana- 
maker v. U. S., 12 Ct.Cust.App. 306— 
Bush & Co. V. U. S., 12 Ct.Cusl.App. 
139—Lindsley Bros. Co. v. U. S., 12 
Ct.Cust.App. 138—Pacific Orient Co. 
V. U. S., 12 Ct.Cust.App. 138—Lun- 
ham & Moore v. U. S., 12 Ct.Cust. 
App. 137—Scaramelli v. U. S., 12 
Ct.Cust.App. 134. 

(3) However, such prior statute 
did not apply so as to preclude ap¬ 
peals from decisions as to special 
duties subsequently imposed under 
the Anti-Dumping Act of 1921, mere¬ 
ly by virtue of a provision of such 
act that protests and appeals there¬ 
under should be the same as those 
prevailing under “existing law”, 
since such provision referred to the 
law existing a-t the time of importa¬ 
tion of the merchandise rather than 
the law existing at the time of enact¬ 
ment.—^U. S. V. Manahan Chemical 
Co., 23 C.C.P.A-(Customs) 332. 

(4) Other decisions under prior 
statutes see 17 C.J. p 623 notes 29- 
36. 

80. U.S.—U. S. V. American Aniline 

Products, Inc., 22 C.C.P.A. (Cus¬ 
toms) 380—Stein v. U. S., 1 Ct. 

Ciist.App, 36. 

81. U.S.—Ex parte Park & Tilford. 

38 S,.Ct. 15, 245 U.S. 82, 62 L.Ed. 

164. 

82. U.S.—^National Sanitary Ttag Co. 

V. Hamilton, D.C.Cal., 4 P.Supp. 

642. 


83. U.S.—National Sanitary Pag Co. 
V. U. S., 23 C.C.P.A. (Customs) 200. 

84. U.S.—U. S. V, Geo. S. Bush & 
Co., 25 C.C.P.A. (Customs) 38. 

Petition held properly signed 
U.S. — U. S. V. Paramount Publix Cor¬ 
poration, C.C.P.A., 73 F.2d 103. 

85. U.S.—U. S. V. Geo. S. Bush 
Co., 25 C.C.P.A.(Customs) 38—Na¬ 
tional Sanitary Rag Co, v. U. S., 
23 C.C.P.A. (Customs) 200. 

17 C.J. p 657 note 40. 

86. U.S.—Wood & Selick v. U. S., 24 
C.C.P.A. (Customs) 855. 

Necessity of raising issue in lower 
court generally see infra § 190. 

87. U.S.—U. S. V. Wm. Cooper & 
Nephews, 22 C.C.P.A.(Customs) 31. 

17 C.J. p 652 note 13. 

88. U.S.—Harris v. U. S., C.O.Mass., 
177 F. 475. 

89. U.S.—U. S. V. European Trading 
Co., 26 C.C.P.A.(Customs) 103. 

Action prior to period of limitation 
Statutes did not intend that no 
action could be taken before period 
of limitation commenced, if in all 
other respects the same conditions 
existed before the commencement of 
such "period as were present during 
the period of limitation.—U. S. v. 
European Trading Co., supra. 

Application to the supreme court 
of the United States to review a de¬ 
cision of the court of customs and 
patent appeals must be made within 
the time limited by statute.—U. S. v. 
Lippman, Spier & Plahn, 43 S.Ct. 163, 
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Code § 198, 28 U.S.C.A. 310, an appeal to the court 
of customs and patent appeals from within the Unit¬ 
ed States must be taken within sixty days of the en¬ 
try of the decree or judgment sought to be re¬ 
viewed.^® An appeal filed during the pendency of 
rehearing proceedings before the lower body is pre¬ 
mature and should be'dismissed.®! An appeal taken 
Loo.late should be dismissed for lack of jurisdiction 
to entertain it.92 

§ 188. - Parties 

An appeal may and must be prosecuted only by the 
party or parties authorized by the statute. 

Only authorized parties may prosecute an ap¬ 
peal.® ^ Under provisions of statutes to such effect, 
the department of justice, rather than the collector 
of customs or the secretary of the treasury, has the 
. right to appeal from a decision adverse to the gov- 
ernment.94 Joint appeals by several protestants, or 


by the government against several importers, may 
be taken where the issues involve the same class and 
kind of merchandise.®^ 

§ 189. - Return of Lower Court 

The trial body must make a return of the record and 
evidence taken by it together with a statement of the 
facts involved and its decision thereon, and the appel¬ 
late court is ordinarily restricted to consideration of 
matters appearing in such record. 

The statute requires that the customs court upon 
order of the court of customs and patents appeals 
shall make a return of the record and evidence tak¬ 
en by it, together with a certified statement of the 
facts involved in the case and its decision thereon.®® 
The required return should be measured by the 
same rules as are ordinarily applied to records 
brought from inferior courts to courts of appeal by 
appeal or upon writ of error.®’^ The record must 
be such as to warrant determination of the ques- 


260 U.S. 742, 67 L.Ed. 491, denying 
application to reconsider order deny¬ 
ing certiorari 43 S.Ct. 95, 260 U.S. 
739, 67 L.Ed. 490, 

90. U.S.—Great Pacific Co. v. U. S., 
22 C.C.P.A. (Customs) 336—U. S. v. 
International Forwarding Co., 13 
Ct.Cust.App. 679. 

17 C.J. p 657 notes 31, 32. 

Application, for review must Tbe 
filed and not merely mailed before 
the expiration of the time limit.—U. 
S. V, Thompson-Starrett Co., 12 Ct. 
Cust.App. 2g. 

When time commences to run 

(1) The sixty-day period begins 
to run from the time decision is 
filed and becomes a public record, 
and not from time majority of 
judges concur in their views.—^Veo- 
lay, Inc., v. U. S., 21 C.C.P.A. (Cus¬ 
toms) 268. 

(2) So the period is reckoned 
from the date of entry of the judg¬ 
ment and not of the order for find¬ 
ings and decision.—U. S. v. Harper, 
3 Ct.Cust.App. 119. 

(3) In case of rehearing proceed¬ 
ings before the lower body, the time 
begins to run from the date when 
such proceedings terminate rather 
than from the date of original de¬ 
cision.—U. S. V. Long Beach Willow 
Furniture Co., 12 Ct.Cust.App. 462— 
U. S. V. Vandegrift, 2 Ct.Cust.App. 
434. \ 

91. U.S.—U. S. V. Gallagher, Treas. 
Dec. 30365. 

92. U.S.—Carriere v. U. S., C.C. 
Mich., 163 F. 1009, 

92. U.S.—U. S. V. Paramount Pub- 
lix Corporation, C.C.P.A., 73 F.2d 
103. 

Corporation 

As to the right of protestant cor¬ 


poration to appeal to reappraise¬ 
ment, the proceeding being purely 
statutory, the court is not concerned 
with the ownership of the stock nor 
does it make any difference where 
the stockholders reside, and the 
court will not ‘‘pierce the veil” of 
the corporate entity to investigate 
the character of the stockholders.— 
Amtorg Trading Corporation v. U. S., 
21 C.C.P.A. (Customs) 532. 
Manufacturer, producer, or whole¬ 
saler 

Ah amendatory act has been held 
not to operate retroactively so as to 
deprive interested parties other than 
the importer or government, such as 
an American manufacturer, producer, 
or wholesaler, of the statutory right 
to appeal in a proper case from a 
judgment of the customs court.— 

B. C. Miller Cedar Lumber Co. v. U. 
S., 24 C.C.P.A.(Customs) 272. 

94. U.S,—U. S. V. Paramount Pub- 
lix Corporation, C.C.P.A., 73 F.2d 
103—U. S. V. Geo. S. Bush & Co., 
25 C.C.P.A.(Customs) 38. 

17 C.J. p 657 note 37. 

95. U.S.—-Cochran Co. v. U. S., 9 Ct. 
Cust.App. 172. 

17 C.J. p 657 note 38. 

96. U.S.—Downing & Co. v. U, S.. 13 
Ct.Cust.App. 118. 

Defective record 

(1) Where the board fails to obey 
the statutory requirement that its 
return of the record shall contain 
a certified statement of facts, the 
record may be remanded to the board 
for the purpose of obtaining the re¬ 
quired certificate.—In re Downing, C. 

C. N.T.. 45 F. 4l2-~In re Blumlein, C. 
C.N.T., 45 F. 236--In re Dieckerhoff, 
C.C.N.Y., 45 F. 235—In re Sternbach,, 
C.C.N.Y., 44 P. 413. 


(2) Remanding cause in case of de¬ 
fective record generally see infra § 
196. 

97. U.S.—Downing & Co. v. U. S., 13 

Ct.Cust.App. 118. 

17 C.J. p 658 note 56. 

Becord held, sufficieut 

(1) While there is nothing in the 
printed record before the court to 
indicate that the statement in the 
original decision that “the appellees, 
with the exception of two who are 
not here involved, were the same, 
the appellant was the same, the 
merchandise substantially the same, 
and the issues precisely the same as 
in the case at bar” is incorrect, it 
does appear from the incorporated 
record and from the original papers 
in the case that the same parties 
were involved in both cases.—U. S. 
V. Bosca, Reed, MacKinnon Co., 25 
C.C.P.A.(Customs) 42, 

(2) Whether the customs court 
was or was not correct in holding it¬ 
self not bound by the stipulatioii 
that the merchandise was held dutia¬ 
ble under par 1529 § 1, 19 U.S.C.A. 
§ 1001 par 1529 “because of the so- 
called braid”, it erred in holding that 
the question of whether the mer¬ 
chandise is in part of braid was not 
before it. The advisory classifica¬ 
tion of the appraiser describes it as 
having elastic braid, and, whether 
the collector’s report describing it as 
embroideries be considered or not, 
the record is sufficient to establish 
the fact that the goods were classi¬ 
fied in the collector’s original deci¬ 
sion under par 1529 (a) § 1, 19 U.S. 
C.A. § 1001 par 1529 (a), which par-^ 
agraph includes articles in part of 
braid.—U. S. v. Bullocks, Inc., 24 C- 
C.P.A. (Customs) 41. 
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tions raised by the parties.Error in denying a 
petition for rehearing will not be considered on ap¬ 
peal where the record is such that the court may 
dispose of the case finally on the merits.^^ 

It is essential that all the evidence considered by 
the lower body in reaching a decision shall be em¬ 
bodied in the record returned;^ and such transcript 
of testimony is to be considered in the same light 
as a bill of exceptions, duly settled by the trial 
court.2 However, the statute does not require the 
return of evidence which was excluded, unless an 
exception was taken to the ruling of exclusion and 
the matter brought before the appellate court in the 
assignments,^ in which event all the excluded evi¬ 
dence should be incorporated in the return to the 
appellate court; and it has been held^ not necessary 
that any evidence should be taken and returned 
where the case may be heard on the facts presented 
to the trial body by the collector.^ 

The statute prescribes that all the evidence taken 
by the trial body shall be competent before the ap¬ 
pellate court, but this provision is construed as not 
clothing tes-timony improperly admitted with any 
new quality or giving it probative force never inher¬ 
ently possessed by it.^ Evidence admitted below, 
and thus made competent under the statute, may not 
properly be stricken from the record returned on ap¬ 
peal;'^ but the appellate court may review the rul¬ 
ing of the trial body in admitting such evidence and 
may exclude it from consideration when found in¬ 


competent or irrelevant.^ 

All facts essential to sustaining the judgment 
must affirmatively appear from the record.^ While 
as a general rule the appellate court is restricted 
to a consideration of matters appearing in the rec¬ 
ord, it will consider evidence dehors the record in 
order to prevent a miscarriage of justice.In the 
absence of error appearing,in the record, the court 
of customs and patents appeals will not disturb the 
determination of the trial court. 

§ 190. - Assignment of Errors 

The petition on appeal should specifically state the 
errors complained of, and matters not specified as error 
or not raised in the court below will not be considered on 
appeal; failure to serve a copy of the assignments of 
error on*the opposing party is not a jurisdictional defect. 

A petition on appeal should contain a concise 
statement of the errors of law and fact of which 
appellant complains and ordinarily an appellee 
cannot, merely because the other party has appealed, 
obtain the benefits of an appeal without filing a like 
statement and, although on appeal by the gov¬ 
ernment it may appear that duty was assessable at 
a lower rate than had been held applicable below, 
yet if the importer has filed no cross appeal he is 
not entitled to a judgment more favorable than that 
appealed from.^^ 

Except that a question of jurisdiction is always 
before the court even though not raised by the par- 
ties,^S it is the general rule that 'a point not spcci- 


9^8. U.S.—Renken & Yates Smith 
Corp. V. TJ. ^ S., 22 C.C.P.A. (Cus¬ 
toms) 225—Hamrah Bros. v. U. S., 
11 Ct.Cust.App. 147. 

99. U.S.—U. S. V. Danker, 2 Ct.Cust. 

App. 462—U. S. V. Didier-March 
Co., 2 Ct.Cust.App. 436. 

1. U.S.—Downing &. Co. v. XT. S., 13 
Ct.Cust.App. 118. 

17 C.J. p 658 note 57. 

Correctness of record may not be 
controverted.—Downing & Co. v. U. 
S., 13 Ct.Cust.App. 118—U. S. V. 
Lehn, 2 Ct.Cust.App. 59. 

Evidence in another case held not 
part of record 

U.S.—U. S. V. Friedman & Co., 13 Ct. 
Cust.App. 341. 

2. U.S.—Downing & Co. v. XT. S., 13 
Ct.Cust.App. 118. 

Function of hill of exceptions is 
to pdt on record rulings and instruc¬ 
tions in matters of law.—Downing & 
Co. V. U. S., supra, 
a U.S.—Harris v. U. S., C.C.Mass., 
177 P..475. 

4. U.S.—U. S. V. Cabrera Bros., 13 
Ct.Cust.App. 82—Oelrichs v. U. S., 
1 Ct.Cust.App. 203. 

5. U.S.—Lehigh Mfg. Co. v. U. S., 


C.C.Pa., 153 F. 596—Lange Soap 
Co. V. U. S., 3 Ct.Cust.App. 440. 

6. U.S,—Knauth v. U. S., C.C.N.Y., 
155 F. 144—U. S. V. National Ani¬ 
line, etc., Co., 3 Ct.Cust.App. 10. 
Incompetent evidence improperly 

admitted below acquires no probative 
force on appeal.—Harris v. U. S., 3 
Ct.Cust.App. 5. 

7. U.S.—In re Muser, C.C.N.Y., 49 
P. 831, 

Unverified letters admitted into 
the record without objection may be 
accepted as correct.—U. S. v. Gor¬ 
don, 6 Ct.CustApp 410. 

8. U.S.—U. S. V. Freese, 4 Ct.Cust. 
App. 271. 

9. U.S.—May Co, v. U. S., 17 C.C.P. 
A. (Customs) 190. 

10. U.S.—U. S. V. Geo. S. Bush & 
Co., 25 C.C.P.A. (Customs) 38. 

11. U.S.—U. S. V. Kleberg & Co., 25 

C.C.P.A, (Customs) 142—U. S. v. C. 
J. Tower & Sons, 24 C.C.P.A. (Cus¬ 
toms) 456—^Austin V, U. S., 21 C.C. 
P.A. (Customs) 211—Minneapolis 

Cold Storage Co. v. U. S., 9 Ct. 
CustApp. 225. 

12. U.S.—U. S. V. Galef, 18 C.C.P. 
A. (Customs) 180. 
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13. U.S.—R. C. Williams & Co. v. 
U. S., 26 C.C.P.A.(Customs) 210. 

17 C.J. p 658 note 42. 

Appellee is confined to supporting' 
decision below 

U.S.—U. S. V. Coroneos Bros., 9 Ct. 
Cust.App. 220. 

14. U.S.—U. S. V. Race Co., 22 C.C. 
P.A. (Customs) 327—U. S. v. Py¬ 
rometer Instrument Co., 21 C.CM\ 
A.(Customs) 376—U. S. v. Doragon 
Co., 12 Ct.Cust.App. 524, modified 
on other grounds 13 Ct.Cust.App. 
182—U. S. V. Gluck & Sons, 8 Ct. 
Cust.App, 11. 

17 C.J. p 658 note 43. 

However, where a claim is made 
in a protest which does not afford to 
the original* protestant a more favor¬ 
able judgment, if it be sustained in 
the appellate court, such claim may 
be made and passed upon in the ap¬ 
pellate court on the appeal of the 
other party without the assignment 
of cross errors,—U. S. v. Astra Bent¬ 
wood Furniture Co., 25 C.C.P.A. (Cus¬ 
toms) 340. 

15. U.S.—U. S. V. Geo. S. Bush & 
Co., 25 C.C.P.A.(Customs) 38. 
Jurisdictional questions ar© not 

waived in circuit court by going to 



25 C.J.S. 


CUSTOMS DUTIES 


% 191 


fied as error in the petition for review will not re¬ 
ceive the consideration of the appellate court,but 
will be deemed to have been waived,!'^ and it is not 
sufheient that it be presented only in appellant’s 
brief.i^ Accordingly, if appellant has failed to as¬ 
sign error as to the admission or exclusion of evi¬ 
dence, the question of admissibility will not be con¬ 
sidered on appeal and the same rule is applica¬ 
ble to the question of sufficiency of a protest-^ or 
of error on the part of the board in granting a new 
trial.^^ Neither will the appellate court consider 
the question whether the board of general apprais¬ 
ers erred in denying a petition for rehearing, where 
the condition of the record is such that the case 
may be disposed of finally on the merits .22 

While the assignment should expressly or by fair 
implication point out the particular errors relied 
on,the appellate court will not be overtechnical 
or.captious in determining the sufficiency of the lan¬ 
guage used.In a petition containing both specific 
and general assignments, the latter should be con¬ 
strued with reference to the former but an as¬ 
signment to the effect that there had been error in 
not sustaining the protest was sufficient to raise a 
point specified in the protest, although omitted from 
the assignment on appeal.26 The filing of briefs 


may be required as a condition precedent to the 
hearing of an appeal, unless an appropriate order 
dispensing therewith is secured.^'^ 

Service of copy on opposing party. The statu¬ 
tory requirement that a copy of the assignment of 
error shall be served on the opposing party is not 
jurisdictional, and if omitted or unreasonably de¬ 
layed the appellate court may direct its issue, and 
need not dismiss the appeal.^^ 

Amendment of protest on appeal. An importer 
appealing from the board of general appraisers must 
stand on the objections made in his protest and can¬ 
not vary from nor enlarge them in his petition for 
review.29 

Matters not raised in court below. Error may 
not be assigned in the court of customs and patent 
appeals with respect to matters not raised and 
passed on in the customs court,except that a ques¬ 
tion of jurisdiction of subject matter may be raised 
at any time.^^ 

§ 191. - Additional Proofs and Trial de 

Novo 

On review by the court of customs appeal the case 
is to be decided on the evidence in the record as made. 


trial on the merits.—Carriere v. U. 

S., C.C.Mich., 163 F. 1009. 

16. U.S.—U. S. V. Hensel, Bruck- 
mann & Lorbacher, 22 C.C.P.A. 
(Customs) 281—U. S. v. Case & 
Co., 20 C.C.P.A. (Customs) 1—U. 
S. V. Madeira Linen Importing Co., 
19 C.C.P.A.(Customs) 116—CJ. S. v. 
Galef, 18 C.C.P.A. (Customs) 180— 
G. Gennert, Inc., v. U. S., 18 C.C. 
P.A. (Customs) 12—XJ. S. v. En¬ 
rique Vidal Sanchez, 15 Ct.Cust. 
App. 443—Ishimitsu Co. v. U. S., 
12 Ct.Cust.App. 477—Stirn v. U. S., 
10 Ct.Cust.App. 17—U. S. V. McGib- 
bon, 7 Ct.Cust.App. 290. 

Point not raised, in brief or argn- 
ment 

IT.S.—U. S. V. Joseph G. Brenner Co., 
19 C.C.P.A.(Customs) 105. 

Killings not assigned as error will 
not be reviewed.—Page & Jones v. U. 

S., 26 C.C.P.A.(Customs) 124—U. S. 
V. G. Gennert, Inc., 22 C.C.P.A.(Cus¬ 
toms) 374—Thornley & Pitt v. U. S., 
19 C.C.P.A. (Customs) 221—Alex L. 
Shaw & Co. V. U. S., 16 Ct.Gmst.App. 
214—XJ. S. v. International Forward¬ 
ing Co., 13 Ct.Cust.App. 579—U. S. v. 
Strauss & Co., 13 Ct.Cust.App. 167— 
U. S. V. Halle Bros. Co., 6 Ct.Cust. 
App. 543. 

17. U.S.—U. S. V. Wakem & Mc¬ 
Laughlin, 14 Ct.Cust.App. 161. 

17 C.J. p 658 note 46. 

18. U.S.—Da Rocha v. U. S., 26 C. 
C.P.A. (Customs) 78—U. S. v. Bel- 


gam Corporation, 22 C.C.P.A. (Cus-■ 
toms) 402. 

19. U.S.—Furida, Inc., v. IT. S., 22 C. 

C.P.A. (Customs) 321—Decorative 

Fabric Corporation v. U. S., 22 C. 
C.P.A. (Customs) 128—U. S. v. 
Wakem & McLaughlin, 14 Ct.Cust. 
App. 161. 

17 C.J. p 658 note 48. 

20. U.S.—U. S. V. Hempstead, C.C. 
N.Y., 180 F. 956. 

17 C.J. P 658 note 49. 

21. XJ.S.—Gallagher v. CT. S., 4 Ct. 
CusLApp. 291. 

22. U.S.—U. S. V. Danker, 2 Ct.Cust. 
App. 462—-XJ. S. V. Didier-March 
Co., 2 Ct.Cust.App. 436. 

23. XJ.S.—XJ. S. V. Belgam Corpora¬ 
tion, 22 C.C.P.A. (Customs) 402. 

24. U.S.—U. S. V. Kraft Phenix 
Cheese Corporation, 26 C.C.P.A. 
(Customs) 224. 

Assignments held sufficient to raise 
question 

U.S.—American Mail Line v. U. S., 
24 C.C.P.A.(Customs) 70. 

25. U.S.—U. S. V. Brown, Mass., 127 
F. 793, 62 C.C.A. 473. 

17 C.J. p 658 note 52. 

26. U.S.—^U. S. V. Loewenthal, N.T., 
175 F. 777, 99 C.C.A. 349. 

17 C.J. P 658 note 53. 

27- U.S.—Burstein & Sussman v. U. 

S., 14 Ct.Cust.App. 74. 
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28. U.S.—Germania Importing Co. 
V. U. S., 8 Ct.Cust.App. 97. 

29. U.S.—Vandegrift v. U. S., C.C. 
N.Y., 154 F- 923. 

17 C.J. p 658 note 54. 

30. U.S.—R. C. Williams & Co. v. 
U. S., 26 C.C.P.A. (Customs) 210— 
U. S. V. Hensel, Bruckmann & 
Lorbacher, 22 C.C.P.A, (Customs) 
281—M. H. Rogers, Inc., v. U.S., 21 
C.C.P.A. (Customs) 560—U. S. v. 
McGraw Wool Co., 19 C.C.P.A. 
(Customs) 205, certiorari denied P. 
McGraw Wool Co. v. U. S., 62 S.Ct. 
410, 285 U.S. 553, 76 L.Ed. 943— 

U. S. V. Madeira Linen Importing 
Co., 19 C.C.P.A. (Customs) 116—U. 
S. V. Joseph G. Brenner Co., 19 C. 
C.P.A. (Customs) 105—^Albers Bros. 
Milling Co. v. U. S., 16 Ct.Cust. 
App. 236—^U. S. V. Davies, Turner 
& Co., 13 Ct.Cust.App. 547 —Stirn 

V. U. S., 10 Ct.Cust.App. 17. 
Objection to protest cannot be 

made for the first time on appeal.— 
U. S. V. Gluck & Sons, 8 Ct.Cust.App. 
11—U. S. V. Fuld, 4 Ct.Cust.App. 
234—17 C.J. p 652 note 9. 

Where protest is abandoned on 
trial below, status of merchandise 
involved cannot be considered al¬ 
though attempt has been made to 
include it in appeal.—Bangor & A. 
R. Co. V. U. S., 20 C.C.P.A,(Customs) 
96. 

31 . U.S.—^Atlantic Transport Co. V. 
U. S., 5 Ct.Cust.App. 373. 
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In reviewing a case tried by the customs court, 
the court of customs and patent appeals must de¬ 
cide the case on the evidence in the record as 
made,and on the evidence received by the trial 
court.^^ Exhibits stricken by the customs court are 
not to be regarded as proof on review by court of 
customs appeals.^^ The communications which the 
individual members of the United States tariff com¬ 
mission may make, or fail to make, to the presi¬ 
dent, aside from the report and findings of the com¬ 
mission as specified by law, are not matters of pub¬ 
lic record, and are not subject to investigation by 
the court of customs and patent appeals in reviev/- 
ing a case tried before the customs court.^^ On 
appeal from a judgment of customs court sustain¬ 
ing an importer’s protest against the dutiable clas¬ 
sification of a particular imported article, it was 
held by the court of customs and patent appeals 
that, in the absence of evidence showing that cer¬ 
tain words have a commercial designation as dis¬ 
tinguished from their common meaning, evidence 
as to whether the article in question is within the 
common meaning of such words is merely advisory 
to the court.36 

Questions not raised and properly preserved for 
review in the trial court will not be noticed on ap¬ 


peal before the court of customs and patent ap¬ 
peals,and only those errors which are assigned 
will be considered.S^ A party who has not appealed 
from the judgment of the trial court will be deemed 
to be satisfied with such judgment on appeal taken 
by the adverse party to the court of customs ap- 
peais.2^ A party who has committed or invited the 
commission of error will not be permitted to assert 
it on the review of proceedings by the court of cus¬ 
toms appeals.^^ 

§ 192. - Presumptions and Burden of 

Proof 

On judicial review of customs proceedings certain 
presumptions are indulged in favor of the regularity and 
proceedings of the lower tribunal and in favor of the 
official action of certain officers. 

As distinguished from presumptions which obtain 
in particular types of customs proceedings, or which 
arise from particular factual situations, or attach 
to the action of particular officers, as discussed more 
fully hereafter in this section, it is generally as¬ 
sumed on review by the court of customs appeals 
that the proceedings in the lower tribunal were le¬ 
gal and regular and appellant has the burden of 
showing by the record that error was committed en¬ 
titling him to relief.^l 


32. U.S.—U. S. V. H. W. Robinson & 
Co., 20 C.C.P.A.(Custom.s) 222— 
Fougera & Co. v. U. S., 9 Ct.Cust. 
App. 284. 

2’oriii©r pracfcs 

Under applicable statutory provi¬ 
sions, and particularly before tl'ie es- 
tablisTimenl of the court of customs 
appeals, new evidence was admis¬ 
sible on judicial review of customs 
proceedings.—Leerburger v. U. S., 
C.C.lsr.Y., 113 F. 976—In re Wise, C. 
C.CaL, 73 F. 183—17 C.J. p 659 note 
65 Cal. 

33. U.S.—Fougera & Co. v. U. S., 9 
Ct.Cust.App. 284. 

Affidavit 

On appeal from the decision of the 
board of general appraisers, as the 
customs court was formerly known, 
a motion to enlarge the record by 
the introduction of an affidavit which 
was not offered in evidence before 
the board has been denied.—Smith 
& Co. V, U. S., 11 Ct.Cust.App. 121. 
Tariff regulation of foreign country 
A tariff regulation of a foreign 
count: y, quoted and referred to in 
brief but not offered nor received in 
evidence, cannot be considered by 
court of customs appeals,—U. S. v. 
Monsanto Chemical Co., 7 Ct.Cust. 
^pp. 340. 

34. U.S.—U. S. V. S. Leon & Co., 20 
G.C.P.A.(Customs) 49, certiorari 
denied S. Leon & Co. v. U. S., 53 


S.Ct 83, 287 U.S. 628, 77 L.Bd. 
545. 

35. U.S.—Union Fork & Hoe Co. v. 

U. S., C.C.P.A., 86 F.2d 423. 

38. U.S.—U, S. V. Carl Zeiss, Inc., 

26 C.C.P.A. (Customs) 182. 

“Prism binoculars” 

The text rule has been applied 
in a case where there was testi¬ 
mony both for and against the prop¬ 
osition that the term “prism binocu¬ 
lars” included an imported telescope, 
as classified by the collector.—^U. S. 
V. Carl Zeiss, Inc., supra. 

37. Transfer of case 

In the absence of any showing that 
a proper application for a trans¬ 
fer of the case was made in the cus¬ 
toms court, it has been held in ap¬ 
plying the text rule that error, if 
any, in refusing such' transfer could 
not be considered by the appellate 
court.—Union Fork & Hoe Co. v. U. 
S., C.C.P.A., 86 P.2d 423. 

38. U.S.—U. S. V. Fisher Scientific 
Co., 26 C.C.P, A. (Customs) 278— 
U. S. V. Bosca Reed MacKinnon 
Co., 21 C.G.P,A. (Customs) 358— 
U. S. V. Maier, 21 C,C.P.A.(Cus- 
toms) 41—U. S. V. Blandamer, 20 
C.C.P.A. (Customs) 45, certiorari 
denied Blandamer v. U. S., 53 S. 
Ct. 81. 287 U.S. 628, 77 L.Ed. 545 
—Thornley &, Pitt v. U. S., 19 C. 
C.P. A. (Customs) 221—G. Gennert 
Inc. V. U. S„ 18 C.C.P.A.(Customs) 
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12—U. S. V. International Forward¬ 
ing Co., 13 Ct.Cust.App. 579. 
Keces-sity for assrg.nment of error 
generally see supra § 190. 
Assignment held insufficient 

U. a.—U. S. V. Masson, 24 C.C.P.A. 
(Customs) 237. 

39. U.S.—Pacific Iron & Metal Co. v. 
U. S., 15 Ct.Cust.App. 433. 

Dismissal 

On importer's appeal, government 
cannot, in the absence of cross 
errors assigned, complain that court 
below should have sustained the gov¬ 
ernment’s motion to dismiss.—Cas- 
azza & Bros. v. U. S., 13 Ct.Cust.App. 
627. 

40. U.S.—Tausend v. U. S., 15 Ct. 
Cust.App. 323. 

Type of weaving 

An importer who admitted through 
his counsel in the court below that 
certain imported goods were Jac¬ 
quard woven was not permitted to 
deny that fact on appeal.—Tausend 

V, U. S., supra. 

41. U.S.—U. S. V. Herbst Brothers, 
24 C.C.P.A.(Customs) 270. 

Board of general appraisers 

There existed a presumption in 
favor of the legality and regulari¬ 
ty of the proceedings of the board 
of general appraisers, as the cus¬ 
toms court was formerly known.— 
U. S. v. Bradshaw, 5 Ct.Cust.App. 121 
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Under a statute providing- that after a specified 
time from the liquidation of duties and payment 
thereof such entry and payment shall be conclu¬ 
sive on all parties, it has been held that in proceed¬ 
ings for reliquidation brought after such specified 
time the importer does not have the burden of 
showing that he has not been guilty of fraud.^2 

On review of a reappraisement case by the court 
of customs appeals, it has been held that the sales 
tax paid in the factory where imported merchandise 
was made is presumed to be included in the invoice 
price. 

On appeal to the court of customs and patents ap¬ 
peals in proceedings for the remission of additional 
customs duties for undervaluation, it has been held 
that the petitioner or importer has the burden of 
establishing: (1) That in undervaluing his goods he 
was acting in entire good faith. (2) That there 
were no facts or circumstances known to the pe¬ 
titioner when he made his entry which would cause 
a prudent and reasonable person to question the 
correctness of the values given by him. (3) That 
he has made to the collector, in making his entry, 


a full and candid disclosure of all the material facts 
in his possession bearing on the value of the mer¬ 
chandise imported. 

One who claims that a part of the goods on which 
a duty has been imposed is missing has the burden 
of showing nonimportation of the missing mate- 
rial.^^ 

The decision of the collector in entering a cer¬ 
tain item as a separate dutiable packing charge, in¬ 
stead of as an item entering into foreign value, is 
presumptively correct and imposes on one challeng¬ 
ing such decision to establish that it is incorrect^^ 
On the other hand, the decision of the local apprais¬ 
er and collector that the value of a container is part 
of the foreign value rather than a separate pack¬ 
ing charge is presumed to be correct and to impose 
on the person challenging such decision the burden 
of proving that it is incorrect.^^ 

On review by the court of customs appeals the 
collector’s classification is presumed to be correct, 
and the burden of establishing error in such clas¬ 
sification is on the party who challenges it.'^^ A 


—Brig-gs V. U. S., 1 Ct.Cust.App. 408 
—17 C.jr. p 659 note 71. 

42. U.S.—P. Vitelli «& Son v. U. S., 
39 S.Ct. 644, 250 U.S. 355, 63 L.Ed. 
1028, reversing Viteili & Son v. U. 
S., 7 Ct.Cust.App. 243. 

43. U.S.—U. S. V. Sabin, 12 Ct.Cust. 
App. 520, rehearing denied 13 Ct. 
Cust.App, 161. 

44. Burden, sustained 

U.S.—P. Pastene & Co. v. U. S., 21 C. 
C.P.A. (Customs) 69—Morris Ros- 
enbloom & Co. v. U. S., 17 C.C.P.A. 
(Customs) 45. 

Burden not sustained 
U.S.—Kacburin Drug Co. v. U. S., 26 
C.C.P.A. (Customs) 356—U. S. v. 
Antilla Trading Co., 26 C.C.P.A. 
(Customs) 256. 

45. Burden sustained 

U.S.—^Meadows, Wye & Co. v. U. S., 
12 Ct.Cust.App. 396. 

Burden not sustained 
U.S.—U. S. V. PC. W. Robinson & 
Co., 20 C.C.P.A. (Customs) 222— 
Goetzman Co. v. U. S., 11 Ct.Cust. 
App. 512. 

46. Burden sustained 

U.S.—Borgfeldt & Co. v. U. S., 11 
Ct.Cust.App. 438. 

47. Burden not sustained 

U.S.—U. S. V. Rappolt & Co., 9 Ct. 
Cust.App. 21. 

48. U.S.—U. Fujita & Co. v. U. S., 
26 C.C.P.A. (Customs) 63—U. S. v. 
R. A. McNally, 21 C.C.P.A. (Cus¬ 
toms) 522—Wo Kee & Co. v. U. S., 
21 C.C.P.A.(Customs) 366—U. S. 


V. Bosca Reed MacKinnon Co., 21 
C.C.P.A. (Customs) 358—Frank P. 
Dow Co. V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 282—U. S. v. Gresham, 20 
C.C.P.A. (Customs) 65—U. S. v. 
Barker Bros., 17 C.C.P.A. (Customs') 
6—U. S. V. Milnor, Inc., 16 Ct. 
Cust.App. 472—U. S. V. Sandoz 
Chemical Works, 16 Ct.Cust.App. 
392—Lee & Co. v. U. S., 15 Ct. 
Oust.App. 202—U. S, V. Kaufman 
& Co., 14 Ct.Cust.App. 264—U. S. 
V. Chichester & Co., 14 Ct.Cust. 
App. 71—Keller Co. v. U. S., 13 Ct. 
Cust.App. 428—Isomura v. U. S., 
11 Ct.Cust,App. 440—^Ishimitsu v. 
U. S., 11 Ct.Cust.App. 186—U. S. v. 
Richard & Co., 8 Ct.Cust.App. 304. 
Accepting description in appraiser’s 
report 

The presumption is that if the col¬ 
lector has properly classified such 
merchandise he has accepted the de¬ 
scription in the appraiser’s special 
report, nothing appearing in the rec¬ 
ord to the contrary.—^M. Pressner & 
Co. V. U. S., 26 C.C.P.A.(Customs) 
186. 

Classification construed 

Finding of collector of customs 
that merchandise is velvet or pile 
fabric is equivalent to finding that 
it is commonly so known.—U. S. v. 
Barker Bros., 17 C.C.P.A.(Customs) 
6 . 

Facts appearing from record 

The presumption in favor of the 
collector’s classification cannot over¬ 
come facts which clearly appear 
from the record.—U. S. v. Davies, 
Turner & Co., 16 Ct.Cust.App. 60. 
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Facts necessary to sustain classifica¬ 
tion 

In the absence of some showing to 
the contrary it is presumed collector 
of customs found every fact neces¬ 
sary to sustain his classification.— 
U. S. v. Marshall Field & Co., 17 
C.C.P.A. (Customs) 1—Bush & Co. v. 

U. S., 14 Ct.Cust.App. 345. 

Xiiniitation to specific classification 

Where a paragraph of a tariff act 
makes provision for two or. more 
distinctly different kinds of mer¬ 
chandise and the collector specifical¬ 
ly classifies an importation as^ oue 
of those kinds, the legal presump¬ 
tion attaching to the correctness of 
the classification is limited to- the 
specific classification made, a,nd,, in 
case it be found that the merchan¬ 
dise is not such specific kind, the 
presumption does not extend to sq'me 
other kind which happens to be .in¬ 
cluded in the same paragraph but of 
which the appraiser gives no .de¬ 
scription and the collector makes no 
mention in his classification.—U. S. 

V. White Sulphur Springs Co., 21 C, 
C.P.A.(Customs) 203. 

When presumption not indulged 

The presumption in favor of the 
collector’s classification cannot be in¬ 
dulged where by his own official ..re¬ 
port he asserts that his classifica¬ 
tion was incorrect and that the pro¬ 
test thereof is valid.—Smith' & 
Nichols V. U. S., 18 C.C.P.A.(Cus¬ 
toms) 16—^U. S. V. Gandolfl & Coi^ 12 
Ct.Cust.App. 465. 

48. U.S.—^U. S. y, C. J. Tow;er & 

Sons, *26 C.C.P.A.(Custom^), . 1— 
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presumption of correctness, also, attaches to the col¬ 
lector’s liquidation.On review by tne court of 
customs appeals the action of the appraiser while 
acting in his official capacity is presumed to be 
correct and imposes on the party challenging such 
action the burden of establishing error,this be¬ 
ing particularly true under the express terms of the 
Tariff Act of 1930 with respect to the appraisers 
decision as to value.More specifically, the ap¬ 
praiser is presumed to have proceeded in accord¬ 
ance with applicable laws' and regulations in mak¬ 
ing his appraisement,53 and the burden of showing 
error in his appraisement is on the party asserting 


such error.5^ The description of merchandise in 
the special report of an appraiser, made under ap¬ 
propriate statutory authority, should be accepted as 
presumptively correct, unless and until it is shown 
that such description was disregarded by the collec¬ 
tor in classifying the merchandise or was other¬ 
wise rebutted on the trial.55 No presumption of 
correctness attaches to the extra-official acts of an 
appraiser ;56 nor is a mere conclusion of an ap¬ 
praiser in his special report entitled to any pre¬ 
sumption of correctness.5'^ 

On review of customs proceedings by the court 
of customs appeals, it will be presumed, in the ab- 


Frank P. Dow Co. v. U. S., 21 C. 
C.P. A. (Customs) 282—U. S. v. 
Kurtz, 21 C.G.P. A. (Customs) 12— 
CJ. S. V. Frank P. Dow Co., 17 C. 
C.P.A.(Customs) 455—U. S. v. Mil- 
nor Inc., 16 Ct.Cust.App. 472—U. S; 
V. Sandoz Chemical Works, 16 Gt. 
CustApp. 392—U. S. V. Kaufman 
& Co., 14 Ct.Cust,App. 264—U. S. 
V, Sears, Roebuck & Co., 9 Ct.Cust. 
App. 33—U, S. V. Richard & Co., 

8 Ct.Cust.App. 304. 

Burden sustained 

U.S.—U. S. V. General Display Case 
Co., 21 C.C.P. A. (Customs) 542— 
Amerlux Steel Corporation v. U. S., 
20 C.C.P.A. (Customs) 238—Judson 
Freight Forwarding Co. v. U. S., 

20 C.C.P.A.(Customs) 229—U. S. v. 
Wanamaker, 14 Ct.Cust.App. 285. 

Burden not sustained 
U.S.—U. S. V- General Rubber Co., 
C.C.P.A., 73 P.2d 225, certiorari 

denied General Rubber Co. v, U. 
S., 53 S.Ct. 637, 294 U.S. 727, 79 D. 
Ed. 1258—H. K. Hill & Co. v. U. 
S., 26 C. C.P. A, (Customs) 295—U. 
Ekijita & Co. v. U. S., 26 C.C.P.A. 
(Customs) 63—C. J. Tower & Sons 

V. U. S., 26 C.C.P.A. (Customs) 

28—U. S. V. F. W. Myers & Co., 
24 C.C.P.A. (Customs) 464, certior¬ 
ari denied F. W. Myers & Co. v. U. 
S., 58 S.Ct. 33, 302 U.S. 714, 82 L. 
Ed. 552—U. S. V. Renken & Yates 
Smith Corp., 24 C.C.P.A.(Customs) 
265—Chas. Bruning Co. v. U. S., 22 
C.C.P.A. (Customs) 610—U. S. v. 
Marshall Field & Co., 22 C.C.P.A. 
(Customs)' 502—St. Alban's Epis¬ 
copal Church V. U. S., 22 C.C.P.A. 
(Customs) 366—U. S. v. Cottage 

■ Creamery Co., 22 C.C.P.A. (Cus¬ 
toms) 290—U. S. V. Brier Mfg. Co., 

21 C.C.P.A.(Customs) 581—U. S. v. 

W. X. Huber Co., 21 C.C.P.A, (Cus¬ 

toms) 567—U, S. V. Pyrometer In¬ 
strument Co., 21 C.C.P.A.(Customs) 
376—.Wo Kee & Co. v. U. S., 21 C. 
C.P.A. (Customs) 366—U. S. v. A. 
Aokermann & Sons, 21 C.C.P.A. 
(Customs) 329—Frank F. Dow Co. 
V. U. S., 21 C.C.P.A.(Customs) 282 
—Charles Hardy, Inc., v. U. S., 21 
C.C.P.A. (Customs) 173—Rosen,, 


Lowy & Lipschutz v. U. S., 21 C. 
C.P.A.( Customs) 121—Okuda & 
Shibagaki v. U. S., 21 C.C.P.A. 

(Customs) 100—Alexander & Ovi- 
att V. U. S., 21 C.C.P.A, (Customs) 
97—U. S. V. I. Magnin & Co., 21 C. 
C.P. A. (Customs) 77—U. S. v. 
Kurtz, 21 C.C.P.A. (Customs) 12— 
U. S. V. Gresham, 20 C.C.P.A.(Cus- 
toms) 65—^U. S. V. Barker Bros., 
17 C.C.P.A. (Customs) 6—U. S. v. 
A. W. Fenton Co., 16 Ct.Cust.App. 
418—Lee <& Co. v. U. S., 15 Ct.Cust. 
App. 202—Olivier Straw Goods 
Corporation v. U. S., 15 Ct.Cust. j 
App. 22—U. S. V. Kaufman & Co., 
14 Ct.Cust.App. 264—U. S. v. Dora- 
gon Co., 13 Ct.Cust.App. 182, modi¬ 
fying 12 Ct.Cust.App. 524—Seeman 
Bros. V. U. S., 12 Ct.Cust.App. 421 
—U. S. V. Mitchell, 12 Ct.Cust.App.! 
133—Isomura v. U. S., 11 Ct.Cust. 
App. 440—Ishmitsu v. U. S., 11 Ct. 
Oust.App. 186—U. S. V. Lee & Co., 

9 Ct.Cust.App. Ill—Mexican Hard¬ 
wood Lumber Co. v. U. S., 8 Ct. 
Cust.App. 300. 

Rebuttal by appraiser’s report 

Appraiser’s .special report on pro¬ 
test, made under applicable statutory 
provisions pursuant to a request by 
the collector, may not foe resorted 
to for the purpose, of rebutting the 
presumption of correctness of the 
collector’s classification.—M. Press- 
ner & Co. v. U. S., 26 C.C.P.A. (Cus¬ 
toms) 186. 

50. U.S.—U. S, V. Ocean Brokerage 
Co., 11 Ct,Cust.App. 38. 

51. U.S.—Stern Hat Co. v. U. S., 26 

C.C.P.A. (Customs) 410—U. S. v. F. 
W. Woolworth Co., 26 C.C.P.A. (Cus¬ 
toms) 33—Montemayor e Hijos v. 
IT. S., 24 C.C.P.A. (Customs) 7— 

U. S. V. F. W. Woolworth Co., 22 
C.C.P.A. (Customs) 184—U. S. v. 
Sandoz Chemical Works, 16 Ct. 
Cust.App. 392—Brown & Co. v. U. 

S., 12 Ct.Cust.App. 26. 

Retention of samples 

Every presumption is in favor of 
correctness of appraiser's action in 
f ailing to retain samples; thus, 
where samples of smoked meat were 
not retained, it has been presumed 
. that appraiser found goods perish¬ 
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able and incapable of preservation.— 
Carey & Skinner v. U. S., 16 Ct.Cust. 
App. 382. 

52. U.S.—Stone & Downer Co. v. U. 

S., 21 C.C.P.A.(Customs) 479. 

nature and effect of statute 

(1) The statutory provision re¬ 
ferred to in the text has been held 
to be something new in customs leg¬ 
islation and to change materially the 
situation relating to appeals in re- 
appraisement proceedings.—Golding 
Bros. Co. V. U. S., 21 C.C.P.A. (Cus¬ 
toms) 395. 

(2) Prior to the statute mentioned 
in the text, there was no presump¬ 
tion of correctness attached to ap¬ 
praisal.—Cottman Co. v. Dailey, D. 
C.Md., 20 F.Supp. 142, affirmed, C.C. 
A., 94 P.2d 85. 

53. U.S,—McLaughlin & Freeman v. 
U. S., 21 C.C.P.A. (Customs) 446, 
certiorari denied 55 S.Ct. 69, 293 U. 
S. 557, 79 L.Ed. 669. 

54. U.S.—Stern Hat Co. v. U. S., 
26 C.C.P.A.(Customs) 410. 

Burden sustained 

U.S.—U. S. V. Diagonale, 22 C.C.P.A. 

(Customs) 517. 

Burden not sustained 
U.S.—U. S. V, F. W. Woolworth Co.. 
26 C.C.P.A. (Customs) 33—Monte¬ 
mayor e Hijos V. U. S., 24 C.C.P.A. 
(Customs) 7—U. S. v, Gane & In¬ 
gram, 24 C.C.P.A.(Customs) 1. 

55. U.S.—M. Pressner, & Co. v. U. 

S., 26 C.C.P.A. (Customs) 18«. 

56. U.S.—Abell Forwarding Co. v. 
U. S„ 13 Ct.Cust.App. 597. 

Boss of goods suffering casualty 
in bonded warehouse cannot be es¬ 
tablished by report of the appraiser 
within the text rule.—^Abell For¬ 
warding Co. V. U. S., supra. 

57. U.S.—U. S. V. Imperial Wall 
Paper Co., 14 Ct.Cust.App. 280. 

“Opinion of this office” 

Statement in appraiser’s special 
report that goods were not flocks 
“in the opinion of this office" being 
merely his legal conclusion, carries 
no presumption of correctues--s.—U. 
S. V. Imperial Wall Paper Co, su¬ 
pra., . , 
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sence of proof to the contrary, that the tariff com¬ 
mission has complied with ‘statutory prerequisites 
for imposition of customs duties.^^ It will not, how¬ 
ever, be presumed that there was substantial evi¬ 
dence before the commission with respect to im¬ 
ported articles which were not indicated in the pub¬ 
lic notice of that body’s hearings.^^ 

The court of customs appeals will presume that 
the official acts of the secretary of the treas¬ 
ury in carrying out the mandate of congress with 
respect to customs are correct and one contending 
such acts are incorrect has the burden of proving 
the same.^*^ Under provisions of the tariff act re¬ 
quiring that one out of every ten packages of mer¬ 
chandise shall be examined for purposes of ap¬ 
praisement unless the secretary of the treasury by 
special regulation permits examination of a lesser 
number, an importer in appraisement case relying 
on the invalidity of appraisal for noncompliance 
with such provisions does not on review before the 
court of customs appeals, have the burden of show¬ 
ing that no such special regulation was in force.®^ 

§ 193. - Discretion of Boards or Officers 

In the absence of abuse, discretionary action of the 
trial court is not subject to Judicial review. 


Matters falling within the discretion of the trial 
court are not subject to review by the court of cus¬ 
toms appeals in the absence of a clear abuse of such 
discretion.62 court of customs appeal will, 

however, review discretionary action of the trial 
court when it appears that such court has abused 
its discretion.®^ 

§ 194. - Questions of Fact, Finding, and 

Decision 

The court of customs appeals is disposed to accept 
findings made by the trial court, and in reappraisement 
cases is restricted to questions of law. 

Subject to provisions of applicable statutes set¬ 
ting up the court of customs appeals, defining its 
jurisdiction, and regulating appellate procedure in 
such court, the court of customs appeals is strongly 
disposed to accept the decision of the trial court 
when supported by the record as made,®^ and will 
give great weight to the findings of the lower tri¬ 
bunal,®^ particularly where the evidence before the 


58. U.S.—U. S. V. S. Leon & Co., 20 
C.C.P.A. (Customs) 49, certiorari 
denied S. Leon & Co. v. U. S., 53 
S.Ct. 83, 287 U.S. 628, 77 L.Ed. 
645—U. S. V. Blandamer, 20 C.C. 

■ P.A. (Customs) 45, certiorari denied 
Blandajner v. U. S., 63 S.Ct. 81. 287 

U. S. 628, 77 L.Ed. 545. 

59. U.S.—-Carl Zeiss, Inc., v. U. S., 
C.C.P.A., 76 F.2d 412. 

60. U.S.—General Dyestuff Corpora¬ 
tion V. U. S., 21 C.C.P.A.(Customs) 
89. 

Burden not sustained 

U.S.—General Dyestuff Corporation 

V. U. S., supra. 

61. U.S.—U. S. V. Gilson Bros., 20 
C.C.P.A. (Customs) 117. 

Reason for rule 

If the special regulation contem¬ 
plated by the statute was in force 
at the time of importation, the court 
of customs appeals could take ju¬ 
dicial notice of that fact rendering 
unnecessary proof thereof by the 
importer.—U. S. v. Gilson Bros., su¬ 
pra. 

62. U.S.—Union Fork & Hoe Co. v. 
U. S., C.C.P.A., 86 F.2d 423—D. C. 
Andrews & Co. v. U. S., 25 C.C. 
P.A. (Customs) 437—U S. v. In¬ 
ternational Graphite & Electrode 
Corporation, 25 C.C.P.A. (Customs) 
74—U. S. V. Enrique Vidal Sanchez, 
15 Ct.Cust.App. 443. 

Particular matters held to be dis¬ 
cretionary within text ruler 

(1) Granting rehearing.—Monte- 


mayor e Hijos V. U. S., 24 C.C.P.A. 
(Customs) 7—Raphael v. U. S., 23 
C.C.P.A. (Customs) 253—Thornley & 
Pitt V. U. S., 19 C.C.P.A.(Customs) 
221—^Monroe-Goldkamp Co. v. U. S., 
13 Ct.Cust.App. 545—Barham v. U. 

S., 11 Ct.Cust.App. 536. 

(2) Reopening case for purpose of 
receiving additional evidence.— 
American Felsol Co. v. U. S., 25 C. 
C.P.A.(Customs) 367—U. S. v. In¬ 
ternational Graphite & Electrode 
Corporation, 25 C.C.P.A.(Customs) 74. 

(3) Refusing to permit taking tes¬ 
timony de bene esse.—Union Pork & 
Hoe Co. V. U. C.C.P.A., 86 F.2d 
423. 

(4) Refusing to transfer cause.— 
C. J. Tower & Sons v. U. S., C.C.P. 
A., 71 P.2d 438—^U. S. v. Enrique 
Vidal Sanchez, 15 Ct.Cust.App. 443. 

63. U.S.—S. H. Kress & Co. v. U. 

S., 23 C.C.P.A. (Customs) 111. 

Denying rehearing 
U.S.—S. H. Kress & Co. v. U. S., su¬ 
pra. 

64. U.S.—Dodge v. U. S., 22 C.C.P.A. 
(Customs) 18—^U. S. v. Bosca Reed 
MacKinnon Co., 21 C.C,P.A. (Cus¬ 
toms) 358. 

Board of general appraisers 

(1) Under statutory provisions, 
Judicial Code § 198, 36 U.S.St. at L. 
p 1146 c 231, regulating appeals 
from the board of general apprais¬ 
ers, as customs court was formerly 
known, it was held that the hoard’s 
findings of fact are subject to re-, 
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view.—U. S. V. Proctor, Mass., 145 
F. 126, 76 C.C.A. 96—17 C.J. p 659 
note 69. 

(2) A finding of fact made by the 
board was not, however, regarded as 
conclusive on the court of appeal.— 
Sheldon v. U. S., 2 Ct.Cust.App. 51— 

U. S. V. Riebe, 1 Ct.Cust.App. 19. 

(3) When necessary, it was held 
to be the duty of the appellate court 
to disregard the findings of the 
board.—Holbrook v. U. S., 1 Ct.Cust. 
App. 263. 

Concurrent decision of two tribunals 

In a case where it was plain that 
the question involved was purely 
one of fact, depending largely, if 
not entirely, on personal inspection, 
it was held in a particular case in 
applying the rule as to the effect 
to be given to the concurrent deci¬ 
sions of two tribunals that the clas¬ 
sification concurred in by two of 
the lower tribunals should be ac¬ 
cepted on judicial review.—Pushee 

V. U. S., Mass., 158 F. 968, 86 C.C.A. 
172. 

65. U.S.—D. S. Walton & Co. v. U. 

S., 16 Ct.Cust.App. 100. 

Board of general appraisers 

(1) The opinions of experts like 
general appraisers who are especial¬ 
ly familiar with such controversies 
should in close cases be given con¬ 
siderable weight by the courts in re¬ 
viewing decisions of the hoard of 
general appraisers.-r-U. S. v. Leigh, 
.C.C.Mass., 159 F. 314. 
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trial court was conflicting’,^^ and where such court 
was in a better position to judg-e what credence 
should be given to testimony of witnesses appearing 
before it.^'^ The general rule is that the court of 
customs appeals will not disturb findings of fact 
by the customs court unless clearly contrary to the 
weight of the evidence,nor where the court of 
customs appeals cannot say from the record that 
the judgment of the trial court is without support 
in the evidence,®^ The findings or decisions of the 
trial court which appear from the record to be sup¬ 
ported by sufficient evidence will not, of course, be 


disturbed by the court of customs appeals.The 
court of customs appeals will not, however, hesi¬ 
tate to reverse decisions of the customs court when 
not supported by any evidence or contrary to the 
weight thereof and a similar rule has also been 
applied on review of decisions of the board of gen¬ 
eral appraisers, as the customs court was formerly 
known,'^^ and other decisions of such board have 
been disregarded or reversed on other specific 
grounds as indicated in the footnote. 

Review of reappraisement cases by the court of 
customs appeals is limited to questions of law,'^^ 


(2) A finding of such, board has 
also been held to be entitled to the 
same weight as the finding of a 
master in equity.—Myers v, U. S., 
C.C.N.Y., 110 F. 940. 

6S. U.S.—Seward y. U. S., 9 Ct.Cust. 

App. 4. 

17 C.J. p 659 note 76. 

67. XJ.S.—Johnson v. U. S., 21 C. 
C.P.A.(Customs) 129—D. S. Wal¬ 
ton & Co. V, U. S., 16 Ct.Cust.App. 
100—Olivier Straw Goods Corpora¬ 
tion V. U. S., 15 Ct.Cust.App. 22. 

17 C.J. p 659 note 75. 
l&ule inapplicable 

The text rule does not, of couTrse, 
apply where the trial court was not 
in a better position to pass on the 
credibility of witnesses, as where 
the trial court did not hear the wit¬ 
nesses.—Morris Rosenbloom & Co. v, 

U. S., 17 C.C.P.A. (Customs) 45. 

68. U.S.—U, S. V. Flexideal Dry 

Mat Co., 23 C.C.P.A. (Customs) 270 
—U. S. V. Belgam Corporation, 22 
C.C.P.A. (Customs) 402—^Winter 

Bros. V. IT. S., 19 C.C.P.A.(Customs) 
113—Lament, Corliss & Co. v. U. 

S., 16 Ct.Cust.App, 488, certiorari 
denied 52 S.Ct. 10, 284 U.S. 622, 76 
L.Ed. 531, and followed in Stroh- 
meyer & Arpe Co. v. U. S., 16 Ct. 
Cust-App. 498—O, G. Hempstead & 
Son V. U. S., 16 Ct.Cust.App. 427— 
Giavi V. U. S., 15 Ct.Cust.App. 343 
—La Manna, Azema & Farnan v. 

U. S., 14 Ct.Cust.App. 289—U. S. 

V. Washburn-Crosby Co., 14 Ct, 
Cust.App. 243. 

Board of general appraisers 

(1) Findings of board of general 
appraisers, as customs court was j 
formerly known, were not disturbed 
by court of customs appeals unless 
clearly contrary to weight of evi¬ 
dence.—U, S. V. Dunhill, 13 Ct.Cust. 
App. 310—Ringk & Co. v. U. S., 13 
Ct.Cust.App. 126—U. S. V. Grass 
Bros., 13 Ct.Cust.App. 33—^Isomura v. 
TJ. S., 11 Ct.Cust.App. 440—U. S. v. 
Brandt, 11 Ct.Cust.App. 270—Ono v. 
TJ. S., 11 Ct.Cust.App. 163—U. S. v. 
Stone & Downer Co., 11 Ct.Cust.App. 
99—Downing Co. v. U. S., 11 Ct.Cust. 
App. 73—Rubber Ass'n of America 

V. U. S., 11 Ct.Cust.App. 46—Mid¬ 


land Linseed Products Co. v. XJ. S., 
10 Ct.Cust.App. 101—U. S. V. Mutual 
China Co., 9 Ct.Cust.App, 232—TJ. 
S. V. Saunders, 8 Ct.Cust.App. 82— 
TJ. S. V. International Forwarding 
Co., 6 Ct.Cust.App. 25—17 C.J. p 
659 note 72. 

(2) This rule was held to be par¬ 
ticularly applicable to questions of 
fact turning on the intelligence and 
credibility of witnesses produced be¬ 
fore the board.—Balaban v. TJ. S., 
C.C.N.T., 174 F, 832—U. S. v. Riebe, 
1 Ct.Cust.App. 19. 

rindiugs not clearly contrary to 
weight of evidence 
U.S.—U. S. V. Flexideal Dry Mat 
Co., 23 C.C.P.A. (Customs) 270— 
TJ. S. V. Belgam Corporation, 22 C. 
C.P. A. (Customs) 402—Johnson v. 

U. S., 21 C.C.P.A.(Customs) 129— 
TJ. S. V. Friedlaender Co., 21 C.C. 
P.A. (Customs) 103—^Winter Bros. 

V. TJ. S., 19 C.C.P.A.(Customs) 113 
—Semon Bache & Co. v. TJ. S., 17 
C.C.P.A. (Customs) 315—Giavi v. U, 

S., 15 Ct.Cust.App. 343—U. S. v. 
McBlaine & Co., 15 Ct.Cust.App. 
383—U. S. V. Franchi, 14 Ct.Cust. 
App. 330. 

©9. TT.S.—O, G. Hempstead & Son v. 

U. S., 16 Ct.Cust.App. 427. 

70. U.S.—David L. Moss Co. v. U. 

S., C.C.P.A., 103 P.2d 395—U. S. 

V. Alex Schechter Corporation, 25 
C.C.P.A.(Customs) 107—Cunard S. 
S. Co. V. U. S., 22 C.C.P.A. (Cus¬ 
toms) 615—^Hammel Riglander 
Pennant Corporation v. TJ. S., 22 
C.C.P.A. (Customs) 204—Arnhold & 
Co, V. TJ. S., 22 C.C.P.A.(Customs) 
23. 

71. TJ.S.—^Watson, Geach & Co. v. 
York Metal & Alloys Co., 14 Ct. 
Cust.App. 449. 

72. U.S.—Fish V. U. S., 12 Ct.Cust. 
App. 307, certiorari granted U. S. 
V. Fish, 45 S.Ct. 99, 266 U.S. 598, 
69 L.Ed. 460, affirmed 45 S.Ct. 61S, 
268 U.S. 607, 69, L.Ed. 1112—Hale 
Co. V. U. S., 11 Ct.Cust.App. 508— 
U. S. V. Bird, 11 Ct.Cust.App. 229 
—Gliokman v. U. S., 11 Ct.Cust. 
App. 151—^U. S. V. Beadenkopf Co., 
8 Ct.Cust.App. 283. 

.17 C.J. p 669 notes 77, 78 
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73. Particular grounds on which 
findings were disregarded or reversed 
were: 

(1) That there was no express evi¬ 
dence or express finding on the 
subject.—Gallenkamp v. Wyman, C. 
C.Mo., 178 P. 460. 

(2) That findings were made by 
general appraisers who did not hear 
the testimony.—Neresheimer v. U 

S., K.Y., 136 F, 86, 68 C.C.A. 654— 
17 C.J. p 659 note 80. 

(3) That findings are based on a 
misconception of the evidence.— 
American Express Co. v. U. S., 3 Ct 
Cust.App. 475. 

(4) That there is no authoritative 
finding of fact concurred in by a 
majority of the board.—U. S. v. 
Rosenstein, 1 Ct.Cust.App. 304. 

(5) That board evidently consid¬ 
ered itself bound by decision in 
earlier case and made no findings of 
fact.—U. S. V. Jackson, !■ Ct.Cust. 
App. 25. 

(6) That finding was based sole¬ 
ly on inspection of articles them¬ 
selves, without further evidence.—U. 
S. V. Strauss Co., N.Y., 136 P. 185, 69 
C.C.A. 201—U. S. V. Lun Chong, 3 
Ct.Cust.App. 468. 

(7) That the ultimate and decisive 
question is as much one of law as 
of fact.—In re Wise, C.C.Cal., 73 F. 
183—17 C.J, p 660 note 85. 

(8) That a finding was based 
merely on knowledge of board un¬ 
supported by evidence.—U. S. v. 
Burley & Tyrrell Co., 5 Ct.Cust.App. 
401. 

(9) That finding was based on er¬ 
roneous view of the law.—American 
Express Co. v. U. S., 3 Ct.Cust.App. 
475. 

74. U.S.—U. S. v. S. S. Kresge Co.. 

26 C.C.P.A.(Customs) 349—U. S. v. 

Semon Bache & Co., 25 C.C.P.A. 

(Customs) 387—Lovell Dressel Co. 

V. U. S., 25 C.C.P.A. (Customs) 64 

—Golding Bros. Co. v. U. S., 24 C. 

C.P.A. (Customs) 15—Montemayor e 

Hijos V. U. S., 24 C.C.P.A. (Cus¬ 

toms) 7—U. S. V. Rodier, Inc., 23 

C.C. P;A. (Customs) 336—U. S. V. 

I Ash, 22 C.C.P.A. (Customs) 395— 
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and hence such court will not, in such cases, weigh 
the evidence passed on by the trial court,nor in¬ 
quire as to whether the issuance of an order com¬ 
plained of was warranted by the facts shown in 
the trial courtJ^ On the other hand, the court of 
customs appeals in reappraisement cases will ac¬ 


cept, or, as sometimes stated, will not disturb, find¬ 
ings or judgment of the customs court when sup¬ 
ported by some or any substantial evidence.A 
finding by the customs court not sustained by any 
evidence is not, however, conclusive on the court 
of customs appeals,and in the absence of sub- 


U. S. V. Briones & Co., 22 C.C.P.A. 
(Customs) 245—U. S. v. F. W. 
Woolworth Co., 22 C.C.P.A. (Cus¬ 
toms) 184—Oceanic Trading- Co. v, 
U. S., 21 C.C.P.A. (Customs) 146— 
U. S. V. T. D. Downing Co., 20 C. 
C.P.A. (Customs) 251—U. S. v. F. 
S. Allenby & Co., 20 C.C.P.A. (Cus¬ 
toms) SO—U. S. V. R R. Rogers 
Chemical Co., 18 C.C.I^A. (Customs) 
45—G. Gennert, Inc. v. U. S., 18 
C.C.P.A. (Customs) 12—U. S. v. 
Wheeler, Elder & Elder, 17 C.C.P. 
A.(Customs) 279—U. S. v. Enrique 
Vidal Sanchez, 15 Ct.Cust.App. 443 
—Metz & Co. V. U. S., IS Ct.Cust. 
App. 412—U. S. V. Prag:ele Bros., 
IS Ct.Cust.App. 144. 

Evidence 

In reappraisement matters the 
court of customs appeals considers 
the evidence only when it becomes a 
question of law.—Happel & McAvoy 
V. U. S., 16 Ct,Cust.App. 161. 
Review by customs court dis¬ 
tinguished 

The court of customs appeals in 
reappraisement cases, in passing on 
questions of law only, is distin¬ 
guished from the appellate division 
of the customs court, which in re¬ 
viewing the judgment of a single re¬ 
appraising judge passes on both facts 
and law.—Golding Bros. Co. v. U. S., 
24 C.C.P.A.(Customs) 15—Happel & 
McAvoy V. U. S., 16 Ct.Cust.App. 
161. 

Tariff Act of 1922 

(1) Prior to the Tariff Act of 1922. 
providing for a direct appeal from 
the board of general appraisers in 
reappraisement matters on questions 
of law alone, it was held that the ] 
court of customs appeals might prop¬ 
erly pass on questions of law aris¬ 
ing on the action of the board in re¬ 
appraisement matters, when the case 
came up on appeal for final classi¬ 
fication.—^K-uttroff, Pickhardt & Co. 
V. U. S., 13 Ct.Cust.App. 17. 

(2) Also, the statute did not alter 
the law theretofore existing as to 
what were to be considered ques¬ 
tions of law.—Kuttroff, Pickhardt & 
Co. V. XT. S., supra. 

75. U.S.—^Amtorg Trading Corpora¬ 
tion V. U. S„ C.C.P.A., 71 F.2d 524 
— U. S. V. S. S. Kresge Co., 26 C. 
C.P.A.(Customs) S49—U. S. v. S. 
Schapiro & Sons, 24 C.C.P.A. (Cus¬ 
toms) 343—U. S. V. Wirth, 24 C. 
C.P.A. (Customs) 188—Golding 

Bros. Co. v. IT. S., 24 C.C.P.A. 
(Customs) 15—U. S. v. Rodier, 
Inc., 23 C. C.P.A. (Customs) 336— 


Wirth V. U. S., 23 C.C.P.A.(Cus¬ 
toms) 283—Golding Bros. Co. v. 
U. S., 22 C.C.P.A. (Customs) 590— 
U. S. V. Ash. 22 C.CP.A.(Customs) 
395—U. S. V. American Bluefries- 
veem, 22 C.C.P.A. (Customs) 67— 
Oceanic Trading Co. v. U. S., 21 C. 
C.P.A.(Customs) 146—U. S. v. Mal- 
hame & Co., 19 C.C P.A.(Customs) 
164—P. B. Vandegrift v. U. S., 
18 C.C,P.A.(Customs) 334, certio¬ 
rari denied 52 S.Ct. 11, 284 IJ.S. 623, 
76 D.Ed. 531—G. Gennert, Inc., v. 
U. S., 18 C.C.P.A.(Customs) 12— 

U. S. V. Iwai & Co., 16 Ct.Cust. 
App. 542—R. Mohr & Sons v. U. 
S., 16 Ct.Cust.App. 448—U. S. v. 
Wecker & Co., 16 Ct.Cust.App. 220 
—U. S. V. Enrique Vidal Sanchez, 
15 Ct.Cust.App. 443—^Kuttroff, 
Pickhardt & Co. v. V. S., 13 Ct. 
Cust.App. 17—Stahel & Co. v. U. 
S., 11 Ct.Cust.App. 430. 

Reports of consular agents 

This court has repeatedly held 
that the weight to be attached to 
affidavits and reports of consular 
agents in reappraisement proceed¬ 
ings is exclusively a matter for de¬ 
termination by the customs court.— 
V. S. V. Wirth, 24 C.C.P.A. (Customs) 
188. 

76. U.S.—Kleberg & Co. v. U. S., C. 
C.P.A., 7a F.2d 332. 

Anti-dumping order of secretary of 
treasury 

U.S.—^Kleberg & Co. v. U. S., supra. 

77. U.S.—Japan Import Co. v. U. 
S., C.C.P.A., 86 F.2d 124—U. S. v. 
F. B. Vandegrift & Co., 26 C.C.P. 
A. (Customs) 360—U. S. v. S. S. 
Kresge Co., 26 C.C.P.A. (Customs) 
349—U. S. V. Fisher Scientific Co., 
26 C.C.P.A. (Customs) 278—U. S. 

V, Kraft Phenix Cheese Corpora¬ 
tion, 26 C.C.P. A. (Customs) 224— 
U. S. V. Frank Samuel & Co., 26 C. 
C.P.A. (Customs) 22—U. S. v. Kle¬ 
berg & Co., 25 C.C.P.A.(Customs) 
142—Jenkins Bros. v. U. S., 25 C. 
C.P.A. (Customs) 90—U. S. v. W. 
H. S. Uloyd & Co., 24 C.C.P.A. (Cus¬ 
toms) 390—U. S. v. S. Schapiro & 
Sons, 24 C.C.P.A. (Customs) 343— 
U. S. V. Masson, 24 C.C.P.A. (Cus¬ 
toms) 237—U. S. V, Wirth, 24 C. 
C.P.A. (Customs) 188—Golding 
Bros. Co. V. U. S., 24 C.C.P.A. (Cus¬ 
toms) 15—U. S. V. Gane & In¬ 
gram, 24 C.C.P.A.(Customs) 1—U. 
S. V. Ash, 23 C.C.P.A. (Customs) 
360—^U. S. V. Rodier, Inc., 23 C.C. 
P.A. (Customs) 336—^Veolay, Inc., 
et al. V. United States, 23 C.C.P. 
A. (Customs) 101—U. S. v, Briones 
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& Co., 22 C.C.P.A.(Customs) 245 
—U. S. V. American Bluefriesveem, 
22 C.C.P.A. (Customs) 67—Stone & 
Downer, Co. v, U. S., 21 C.C.P.A, 
(Customs) 479—Lionel Trading Co. 
V. U. S., 21 C.C.P.A.(Customs) 362 
—U. S. V. A. W. Faber, Inc., 21 C. 
C.P.A. (Customs) 290—U. S. V. 
Friedlaender Co., 21 C C.P.A. (Cus¬ 
toms) 103—U. S. V. Maier, 21 C. 
C.P.A. (Customs) 41—Merck & Co. 
V. U. S., 20 C.C.P.A. (Customs) 413 
—U. S. V. Davis, 20 C.C.P.A, (Cus¬ 
toms) 305—U. S. V. T. D. Downing 
Co., 20 C.C.P.A. (Customs) 251— 
U. S. V. F. S. Allenby & Co.. 20 C. 
C.P.A. (Customs) 80—U. S. v. R. R. 
Rogers Chemical Co., IS C.C.P.A. 
(Customs) 45—G. Gennert, Inc., v. 
U. S., 18 C.C.P.A. (Customs) 12— 

U. S. V. Wheeler, Elder & Elder. 17 
C.C.P.A. (Customs) 279—May Co. 

V. U. S., 17 C.C.P.A. (Customs) 190 

—Redfern v. U. S., 17 C.C.P.A. 

(Customs) 117—U. S. v. Iwai & 
Co., 16 Ct.Cust.App. 542—R. Mohr 
& Sons v. U. S., 16 Ct.Cust.App. 
448—Scharf Bros. Co. v. U. S., 16 
Ct.Cust.App. 347—T. D. Downing 
& Co. V. U. S., 16 Ct.Cust.App. 293 
—U. S. V. Wecker Sc Co., 16 Ct. 
Cust.App. 220 —Happel & McAvoy 
V. U. S., 16 Ct.Cust.App. 161—U. 
S. V. Hammel, Riglander & Co., 16 
Ct.Cust,App. 37—U. S. V. Meadows 
Wye & Co., 15 Ct.Cust.App. 451— 
U. S. V. Enrique Vidal Sanchez, 15 
Ct.Cust.App. 443—U. S. v. Wakem 
& McLaughlin, 14 Ct.Cust.App. 161. 

Board of general appraisers 

Findings or judgment of board of 
general appraisers, as customs court 
was formerly known, were not dis¬ 
turbed by court of customs appeals 
when supported by some or any sub¬ 
stantial evidence.—^American Ex¬ 
press Co. V, U. S., 14 Ct.Cust.App. 
53—U. S. V. Tadross & Co., 14 Ct. 
Cust.App. 10—U. S. V. International 
Forwarding Co., 13 Ct.Cust.App. 579 
—U. S. V. Davies, Turner & Co., 13 
Ct.Cust. App. 547—Monroe-Goldkamp 
Co. V. U. S., 13 Ct.Cust.App. 545— 
Sandoz Chemical Works v. U. S., 13 
Ct.Cust.App. 466, certiorari denied 46 
S.Ct. 629, 271 US. 677, 70 L.Ed. 1147 
—Metz & Co. V. U. S., 13 Ct.Cust. 
App. 412—U. S. V.* Sabin, 13 Ct.Cust. 
App. 161, denying rehearing 12 Ct. 
Cust.App. 520—U. S. V. Fragele 
Bros., 13 Ct.Cust.App. 144. 

78. U.S.—U, S. V. C. J. Tower & 

Sons, 26 C.C.P.A.(Customs) 1—U. 
S. V. National Folding Box Co.^ 24 
C.C.P.A. (Customs) 316—U. S. v. 
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staintial evidence in the record to support findings 
of the customs court, they cannot be sustained by 
the court of customs appeals.'^® The court of cus¬ 
toms appeals may also refuse to sustain a reap¬ 
praisement case where the customs court has failed 
to state its decision with the facts on which its 
findings are based and the reasons therefor, as re¬ 
quired by statute.The court of customs appeals 
cannot sustain a judgment entered by the appellate 
division of the customs court in a reappraisement 
case where no two of the judges thereof concur 
in findings of fact.^^ 

The court of customs appeals is slow to disturb 
the finding of the trial court on the weight of evi¬ 
dence in suits brought by importers for the remis¬ 
sion of additional duties,and will affirm the judg¬ 
ment of the lower tribunal unless clearly contrary to 
the weight of the evidence.^^ The court of cus¬ 
toms appeals will, however, reverse the judgment 
of the lower tribunal where it clearly appears from 
the record that the finding of the lower tribunal is 
contrary to the weight of the evidence, The rule 
that the trial court is a better judge of witnesses' 
credibility does not apply on review by court of 


customs appeals in a case for the remission of ad¬ 
ditional duties, where the lower tribunal based its 
decision on the grounds of the insufficiency of the 
evidence assuming the testimony of the witnesses 
to be true.^^ 

Investigation hy tariff commission. The court of 
customs appeals will not pass on the weight as dis¬ 
tinguished from the legality of an investigation con¬ 
ducted by the tariff commission.^^ 

Stipulation. A stipulation made part of the rec¬ 
ord on appeal to the court of customs appeals has 
been held to be conclusive on such court so that it 
cannot consider testimony in the record fending to 
establish facts contrary to such stipulation.^'^ 

§ 195 . - Harmless Error 

Harmless error is not ground for reversal and will 
not be considered on judicial review of customs pro¬ 
ceedings. 

Error as such unaccompanied by prejudice is not 
ground for reversal by the customs court of ap¬ 
peals nor will such court consider alleged error 
which is not prejudicial to the substantial rights of 
the complaining party,this rule having been,ap- 


T. D. Downing Co., 20 C.C.P.A. 
(Customs) 251. 

79. U.S.-Stern Hat Co. v. U. S., 26 
C.C.P A. (Customs) 410—U. S. v. F. 
■W. Woolworth Co., 26 C.C.P.A. 
(Customs) 33—U. S. v. Semon 
Bache & Co., 25 C.C.P.A.(Customs) 
387—U. S. V. Malhame & Co., 24 
C.C.P.A. (Customs) 448—U. S. v. 
Gane & Ingram, 24 C.C.P.A. (Cus¬ 
toms) 1—U. S. V. Diagonals, 22 C. 
C.P.A. (Customs) 517—Stone & 
Downer Co. v. U. S., 21 C.C.P.A. 
(Customs) 479—U. S. v. Minkus, 
21 C.C.P.A. (Customs) 382—U. S. v. | 
Massce & Co., 21 C.C.P.A. (Cus- j 
toms) 54—U. S. V. T. D. Downing 
Co., 20 C.C.P.A.(Customs) 251—U. 
S. V. Olivo, 2 0 C.C.P.A.(Customs) 
12—-u. S. V. Malhame & Co., 19 C. 
C.P.A. (Customs) 164—May Co. v. 

U. S., 17 C.C.P.A. (Customs) 190— 
U. S. V. P. Vietor & Achelis, 16 
Ct.Cust.App. 122—U. S. V. Proc¬ 
tor & Co., 15 Ct.Cust.App. 373. 

Poreign. value 

Within the meaning of the text 
rule', it has been held in a particu¬ 
lar case that there was no substan¬ 
tial evidence to sustain a finding as 
to foreign value.-;-U. S. v. Wirth, 20 
C.C.P.A. (Customs) 94. 

XHtimate facts 

Failure of board of general ap¬ 
praisers, as customs court was for¬ 
merly known, to find ultimate facts 
in support of its findings has been 
held to require reversal by the 
court of customs appeals.—Kuttroff, 


Pickhardt & Co. v. U. S., 13 Ct.Cust. 
App. 17. 

80. U.S.—Golding Bros. Co. v. U. S., 
21 C.C.P.A. (Customs) 395. 

81. U.S.—U. S. V. Iwai & Co., 16 Ct. 
Cust.App. 56. 

82. U.S.—Pish V. U. S., 12 Ct.Cust. 
App. 307, certiorari granted U. S. 

V. Fish, 45 S.Ct. 99, 266 U.S. 598, 
69 D.Ed. 460, affirmed 45 S.Ct. 616, 
268 U.S. 607, 69 L.Ed. 1112. 

83. U.S.—Grebstein v. U. S., 15 Ct. 
Cust.App. 285. 

Judgment not clearly contrary to 
weight 

U. S.—Grebstein v. U. S., supra. 

84. U.S.—R. C. Williams & Co. v. 
U. S., 26 C.C.P.A.(Customs) 210— 

U. S. V. North American Mercan¬ 
tile Co., 14 Ct.Cust.App. 68—Pish 

V. U. S., 12 Ct.Cust.App. 307, cer¬ 
tiorari granted U. S. v. Pish, 45 S. 
Ct. 99, 266 U.S. 598, 69 L.Ed. 460, 
affirmed 45 S.Ct. 616, 268 U.S. 607, 
69 L.Ed, 1112. 

Board of appraisers 

Findings by the board of apprais¬ 
ers, as the customs court was for¬ 
merly known, were subject to re¬ 
versal when without supporting evi¬ 
dence or against the weight of the 
evidence.—Ciba Co. v. U. S., 13 Ct. 
Cust.App. 282—Meadows, Wye & Co. 

V. U. S., 12 Ct.Cust.App, 396. 
“Satisfactory evidence” 

Where it clearly appears from the 
record that petitioner has produced 
as required by statute "satisfactory 
evidence’* entitling him to a finding 
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in his favor, an adverse finding by 
the lower tribunal will bo reversed. 
—Fish V. U. S., 12 Ct.Cust.App. 307, 
certiorari granted U. S. v. Pish, 45 
S.Ct. 99, 266 U.S. 598, 69 L.Ed. 460, 
affirmed 45 S.Ct. 616, 268 U.S. 607, 
69 L.Ed. 1112. 

85. U.S.—Meadows, Wye & Co. v. U. 

5., 12 Ct.Cust.App. 396. 

8G. U.S.—Union Fork & Hoe Co. v. 

U. S., C.C.P.A., 86 F.2d 423. 

87. U.S.—U. S. V. Cartier, Inc., 20 C. 
C.P.A. (Customs) 215. 

Reason for rule 

"To hold otherwise would be to 
lead the trial court into error and 
to then take advantage of such er¬ 
ror upon appeal.”—U. S. v. Meadows 
Wye & Co., 15 Ct.Cust.App. 451, 453. 

88. U.S.—C. J. Tower & Sons v. U. 

5., C.C.P.A., 71 F.2d 438—Dodge 

V. U. S., 22 C.C.P.A. (Customs) 18 
—Thornley & Pitt v. U. S., 19 C. 
C.P.A. (Customs) 221—Roberts v. 
U. S., 17 C.C.P.A. (Customs) 215— 
Elektron Metals Corporation of 
America v. U. S., 17 C.C.P A. (Cus¬ 
toms) 204—U. S. V. Downing, 16 
Ct.Cust.App. 556—U. S. v. N. Er- 
langer, Blumgart & Co., 16 Ct.Cust. 
App. 437—Altman & Co. v- U. S., 
15 Ct.Cust.App. 318—Stone & Dow¬ 
ner Co. V. U. S., 14 Ct.Cust.App. 
439. 

89. U.S.—U. S. V. S. Schapiro & 
Sons, 24 C.C.P.A. (Customs) 343— 
M. J. Corbett & Co. v. U. S., 20 
C.C.P.A. (Customs) 178—U. S. v. 
International Forwarding Co., 13 
Ct.Cust.App. 579. 
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plied to alleged error in the admission^O and exclu¬ 
sion®^ of evidence. It has been held, however, that 
the exclusion of competent material evidence on a 
question in issue is reversible error,®’ Where no 
question of amendment of protest is involved, it has 
been held, on appeal to the court of customs appeals, 
that protestant cannot complain that the customs 
court dismissed the protest on motion rather than 
overruled it.®^ 

§ 195 . - Determination and Disposition 

of Cause 

The appellate court has authority to finally determine 
the issues involved, and depending on the circumstances 
it will affirm the decision of the court below, or modify 


or reverse it and remand the case to the court below for 
further proceedings. 

The judgment of the court of customs and patents 
appeals is the final judicial determination of the is¬ 
sues involved,®and such court will in its adjudica¬ 
tions attempt to carry into effect the expressed pub¬ 
lic policy of the country.®^ Relief not asked for 
below or on the hearing on appeal will not be grant¬ 
ed by the appellate court,®^ and the case will be de¬ 
cided solely on the issues presented between the 
parties.®'^ 

If the proper ground exists therefor, the appel¬ 
late court has authority to affirm,®^ modify,®® or re¬ 
verse^ the decision below, and, as indicated infra 


90. U.S.—Rapken & Co. v. U. S., 25 
C.C.P. A. (Customs) 2 68—U. S. v. 
Bosca, Reed, MacKinnon Co., 24 
C.C.P.A.(Customs) 364. 

91. U.S.—U. S. V. E. H. Sargent & 
Co., 20 C.C.P.A. (Custom.s) 172— 
Norwegian Nitrogen Products Co. 
V. U. S., 20 C.C.P.A.(Customs) 27, 
certiorari granted 53 S.Ct. 84, 287 
U.S. 586, 77 L.Ed. 512, affirmed 
53 S.Ct. 350, 288 U.S. 294, 77 L.Ed. 
796. 

92- U.S.—Robinson-Goodman Co. v. 

U. S., 16 Ct.Cust.App. 243. 
Compoaent aiaterial of exhibit 
Exclusion of evidence showing 
that component material of sample 
exhibits was not material neces¬ 
sary to warrant classification under 
certain paragraph has been held re¬ 
versible error.—Robinson-Goodman 
Co. V. U. S., supra. 

93. U.S.—L, Sandoz Vuille, Inc. v. 
U. S., 22 C.C.P.A.(Customs) 303. 

94. U.S.—In re Prischer & Co., 16 
Ct.Cust.App. 191. 

95. U.S.—U. S. V. Dunhill, 13 Ct. 
Cust.App. 310. 

96. U.S.—U. S. V. McQuade, 16 Ct. 
Cust.App. 334. 

97. U.S.—U. S. V. Endlein & 
Schmidt, 22 C.C.P.A. (Customs) 
108. 

98. AfiSLrmaace held proper 

(1) Where no error appears.—Ho¬ 

tel Waldorf Astoria Corp. v. U. S., 
26 C.C.P.A. (Customs) 88—Lovell 
Dressel Co. v. U. S., 25 C.C.P.A. (Cus¬ 
toms) 64—U. S. V. Macksoud Import¬ 
ing Co., 25 C.C.P.A.(Customs) 44— 
Raphael Weill & Co. v. U. S., 21 C.C. 
P.A. (Customs) 152—Callbeck v. U. 
S., 21 C.C.P.A. (Customs) 1—Won- 

ham, Inc. V. U. S., 20 C.C.P.A. (Cus¬ 
toms) 198—U. S. V. Eline's, Inc., 20 
C.C.P.A.(Customs) 60—U. S. v. Nich¬ 
ols, 20 C.C.P.A. (Customs) 7—Stone & 
Downer Co. v. U. S., 13 Ct.Cust.App. 
337—17 C.J. p 660 note 88 [a]. 

(2) Judgment overruling protest 
against classification will be affirmed 

25 C.J.S.-24 


without regard to the correctness 
of the classification made where the 
protest did not claim the proper 
classification.—Johnson v. U. S., 21 
C.C.P.A. (Customs) 129—Bragno & 
Mustari v. U. S., 21 C.C.P.A. (Cus¬ 
toms) 74—Thomas Co. v. U. S., 12 
Ct.Cust.App. 425—Ishimitsu v. U. S., 
11 Ct.Cust.App. 186—Tower & Sons 
V. U S., 11 Ct.Cust.App. 155—Batjer 
& Co. V. U. S., 11 Ct.Cust.App. 60. 

(3) Appellate , court will affirm 
judgment in so far as protest ad¬ 
mits proper classification.—U. S. v. 
A. W. Faber, Inc., 16 Ct.Cust.App. 
467. 

(4) Where on appeal to re-reap¬ 
praisement the trial body offered to 
remand the case because an exhibit 
necessary to the review could not 
be found, and such offer was re¬ 
fused, and the decision was then af¬ 
firmed, on appeal the appellate court 
will affirm such affirmance.—U. S. v. 
Gennert, 14 Ct.Cust.App. 428. 

99. U.S.—Kuttroff, Pickhardt & Co. 

V. U. S., 13 Ct.Cust.App. 203. 

1. G-ronnds held to warrant re¬ 
versal 

(1) Generally—P. Pastene & Go. 
V. U. S., 21 C.C.P.A.(Customs) 69— 
U. S. V. Maier, 21 C.C.P.A. (Customs) 
41—U. S. V. S. Leon & Co., 20 C.C.P. 
A. (Customs) 49, certiorari denied S. 
Leon & Co. v. U. S., 53 S.Ct. 83, 287 

U. S. 628, 77 L.Ed. 545—U. S. v. 

Tidewater Oil Co., 19 C.C.P.A. (Cus¬ 
toms) 392—U. S. V. Baldwin Uni¬ 
versal Co., 18 C.C.P.A. (Customs) 
394. 

(2) Erroneous action of trial body 
in dismissing protest sua sponte for 
want of jurisdiction in itself.—^U. S. 

V. Billin & Co., 9 Cust.App. 286— 
U. S. V. Shallus & Go., 9 Ct.Cust. 
App. 168. 

(3) Where trial court did not in 
fact weigh all competent evidence in 
case.—^U. S. v. Baldwin Universal 
Co., 18 C.C.P.A.(Customs) 394. 

(4) Where judgment is against 
j weight of the evidence or is not sup- 
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ported by evidence.—U. S. v. Mitch¬ 
ell Camera Corporation, 22 C.C.P.A. 
(Customs) 544—U. S. v. Tausig & 
Pilcer, 18 C.C.P.A. (Customs) 421— 

U. S. V. Sheldon & Co., 13 Ct.Cust. 
App. 53. 

(5) Denial of rehearing based on 
conclusion of law obviously wrong. 
—Draeger Shipping Co. v. U. S., 13 
Ct.Cust.App. 419. 

(6) Sustaining protest against an 
erroneous classification where im¬ 
porter made no correct claim.—U. S. 

V. Curley, C.C.N.Y., 66 P. 720—U. S. 
V. Rhodia Chemical Co., 11 Ct.Cust. 
App. 388—U. S. V. Rockhill & Victor, 
10 Ct.Cust.App. 112—U. S. V. Nation¬ 
al Gum & Mica Co., 9 Ct.Cust.App. 
250. 

(7) Failure of trial body to give 
notice of hearing.—U. S. v. Saunders, 
5 Ct.Cust.App. 270—U. S. v. Roths¬ 
child, 3 Ct.Cust.App. 251. 

(8) Trial body's correction of er¬ 
rors not appealed from.—Johnson 
Co. V. U. S., 13 Ct.Cust.App. 373, re¬ 
hearing denied 13 Ct.Cust.App. 626. 

(9) The admission by the trial 
body of the records in other cases 
over the objection of a party and 
with no opportunity to the party to 
call for reexamination or cross-ex¬ 
amination any one or more of the 
witnesses who testified in such other 
cases, or to introduce additional evi¬ 
dence in explanation, contradiction, 
or impeachment.—Ishida v. U. S., 11 
Ct.Cust.App. 415. 

(10) The action of the board in 
holding the final hearing in New 
York, over the protest of the govern¬ 
ment and despite the government's 
request for a hearing in San Fran¬ 
cisco.—^U. S. V. Jaehne, 8 Ct.Cust. 
App. 307. 

(11) Judgment holding merchan¬ 
dise dutiable at certain rate where 
no such claim was made in protest. 
—U. S. V. H. B. Thomas & Co., 16 Ct. 
Gust. App. 552, following U. S. v. 
Wanamaker, 16 Ct.Cust.App. 548. 

(12) Judgment of trial body predx- 
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"this section, to remand the case to the court below 
for further proceedings. However, in case of want 
of jurisdiction, the appeal will be dismissed,2 al¬ 
though without prejudice to appellant’s right to pro¬ 
test on grounds other than those involved in the 
motion to dismiss the appeal.^ The appeal will also 
be dismissed in the event of laches on the part of 
the appellants in protecting their rights.^ On pro¬ 
test of classification, the court of customs and pat¬ 
ents appeals may not order a reappraisement not¬ 
withstanding the liquidation is adjudicated to be 
void.5 

While the appellate court may reverse a judg¬ 
ment although a majority of the court does not con¬ 
cur in the reasons therefor,® where the members of 
the court are equally divided- in opinion upon the 
principal issue involved, the judgment of the lower 


court will be affirmed without opinion.*^ 

Remand. Whenever it appears to be necessary 
for the purposes of justice, the court of customs and 
patents appeals will remand causes to the lower 
court for such further proceedings as the circum¬ 
stances of the particular case may require, includ¬ 
ing a new trial,^ the right to remand for further 
proceedings being coupled in the statute with the 
authority to affirm, modify, or reverse.^ Ca.uses 
have been remanded for a new trial where there 
was confusion of exhibits so that the court could not 
be certain as to the exhibits where it was doubt¬ 
ful what method had been employed below in de¬ 
termining an essential fact where the record 
was lacking in other essentials where the par¬ 
ties have not had the benefit of a finding by the 
board on the testimony introduced where the 


cated on another of its judgments 
not pleaded and not shown by rec¬ 
ord will he reversed.—New York 
Merchandise Co. v. U. S., 13 Ct. 

Cust.App. 494. 

(13) Where collector had not con¬ 
sidered classification under proper 
paragraph, judgment was reversed in 
so far as it determined duty in order 
that collector might determine ap¬ 
plicable rale.—U. S. v. Wanamaker, 
16 Ct.Cust.App. 548, followed in U. 

S. V. H. B. Thomas & Co., 16 CtCust. 
App. 552. 

(14) Reversal of judgment held not 
justified under circumstances.—U. S. 
V. Chas. J. Webb Sons Co., 16 Ct, 
Cust.App. 156. 

©rounds warra.atiiig' reversal of re- 
appraisemeui; decision 

(1) Failure of appellate division 
of customs court on application for 
review in reappraisement case to 
make and state findings.—U. S. v. 
Iwai & Co., 16 Ct.CustApp. 56. 

(2) Where the general appraisers 
proceeded upon a wrong principle or 
misinterpreted the evidence.—U. S. 
V. Haviland, N.Y., 177 F. 175, 100 C. 
C.A. 637, certiorari denied 30 S.Ct. 
57s, 216 U.S. 618, 54 L.Ed. 640—17 
C.J. p 625 note 74. 

(3) Where appraisers failed to in¬ 
spect the merchandise.—U. S. v. 
Loeb, N.Y., 107 F. 692, 46 C.C.A. 562, 
certiorari denied 21 S.Ct. 923, 181 XJ. 
S. 618, 45 L.Ed. 1030—17 C.J. p 625 
note 7 5. 

(4> Where appraisers failed to in¬ 
spect samples.—U. S. v. Murphy, C. 
C.N.Y., 136 F. 811—17 C.J. p 625 
note 76. 

(5) Where a reappraiser had been 
removed and another substituted.— 
Greely v. Thompson, Mass., 10 How. 
(U.S.) 225, 240, 18 L.Ed. 397—17 C. 
J. p 625 note 77. 


Proper dutiable status not decided 
In reversing a. judgment fixing a 
certain classification, the court may 
refrain from expressing an opinion 
as to the proper dutiable status of 
the merchandise.—U. S. v. Mitchell 
Camera Corporation, 22 C.C.P.A. 
(Customs) 544—U. S. v. F. W. Wool- 
worth Co., 20 C.C.P.A.(Customs) 62. 

Upou stipulation, a judgment may 
be reversed without reference to its 
correctness—McEvoy v. U. S., 17 C. 
C.P.A.(Customs) 454. 

2. U.S.—U. S. V. Loeh, 7 CtCust. 
App. 380. 

3. U.S.—Wanamaker v. U. S., 12 Ct. 
CustApp. 306. 

d. U.S.—Dunlop V. U. S., 4 Ct.Cust. 
App. 231. 

17 C.J. P 660 note 90. 

5. U.S. — U. S. V. Alex. Murphy & 
Co., 16 Ct.CustApp. 461. 

6. U.S. — ^U. S. V. J. H. Cottman & 
Co., 23 C.C.P.A. (Customs) 378. 

7. U.S.—U. S. V. A. Hauptmann, 
Inc., 25 C.C.P.A.(Customs) 323. 

8. U.S.—U. S. V. Julius Blum & Co., 
26 C.C.P.A. (Customs) 168—Cowtan 
& Tout V. U. S., 20 C.CP.A.(Cus¬ 
toms) 53 — U. S, V. Tidewater Oil 
Co., 19 C.C.P.A. (Customs) 392— 
Chas. A. Johnson & Co. v. U. S., 
17 C.C.P.A. (Customs) 107—U. S. v. 

, David Perry Co., 16 Ct.CustApp. 
482 — ^U. S. V. National Aniline, etc., 
Co., 3 CtCustApp. 10. 

Pailuro to pass on merits 

On appeal from decision dismissing 
petition for remission of additional 
duties as not made by the real party 
in interest, where the customs court 
did not pass upon the merits of ap¬ 
pellant's contentions, judgment is 
reversed and remanded for such de¬ 
termination.—Richards v. U. S., 24 
C.C.P.A.(Customs) 243. 

Mistaken construction of statute 
The holding of the board of gen- 
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eral appraisers, affirmed by the court 
of customs appeals, that a reliqui¬ 
dation of customs duties was valid, 
having been under a mistaken con¬ 
struction of statute as to presump¬ 
tion and burden of proof as to fraud, 
should not be sustained, on certio¬ 
rari before supreme court but should 
be reversed and remanded to the 
lower tribunals smcc the question of 
fraud should be passed on by such 
tribunals freed from such mistaken 
construction.—F. Vitelli & Son v. U. 
S., 39 S.Ct. 544, 250 U.S. 355, 63 L. 
Ed. 1028, reversing Vitelli & Son v. 
U. S., 7 Ct.Cust.App. 243. 

9. U.S.—Stegeman v. U. S., 1 Ct. 
Cust.App. 208. 

10. U.S.—Vandegrift v. U. S., 3 Ct. 
Cust.App. 219. 

11. U.S.—U. S. V. Ash, 22 C.C.P.A. 
(Customs) 395—Kirg Collar But¬ 
ton Co. V. U. S., 4 Ct.Cust.App. 217. 

12. U.S.—Stern Hut Co. v. U. S., 
26 C.C.P.A.(Customs) 41G—U. S. v. 
Wirth, 20 C.C.P.A.(Customs) 94— 
U. S. V. David Perry Co., 16 Ct. 
Cust.App. 482—Lord & Taylor v. 
U. S., 8 Ct.Cust.App. 345. 

17 C.J. p 660 note 95. 

13. U.S.—U. S. v. Fragele Bros., 12 
Ct.Cust.App. 381. 

17 C.J. p 660 note 96. > 

On review of reappraiscanen-t pro¬ 
ceeding 

(1) The appellate court may re¬ 
mand the case and direct the lower 
court to make written fi.ndings and 
conclusions of law as required by 
statute!—Golding Bros. Co. v. U. S., 
22 C.C.P.A.(Customs) 590—U. S. v. 
Minkus, 15 Ct.Cust.App. 260—Down¬ 
ing & Co. V. U. S., 15 Ct.Cust.App. 
235—Sandoa Chemical Works v. U. 
S., 12 Ct.Cust.App. 512, certiorari de¬ 
nied 46 S.Ct. 629. 271 U.S. 677, 70 
D.Ed, 1147—U. S. V. Fragele Bros., 
12 Ct.Cust.App. 381—U. S, v. Borg- 
feldt & Co., 12 Ct.CustApp. 324— 
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board considered testimony which had not been ad¬ 
mitted where after the exclusion of a record in 
another case the board considered such excluded 
matter in reaching a decision or where rehqui- 
dation on the basis of proceedings already had 
would be difficult, if not impracticable.^^ 

However, where there was ample opportunity to 
proceed for the correction of a record as made be¬ 
fore the trial body the court will not remand the 
case for correction and under some circum¬ 
stances the appellate court will refuse to remand the 
case for new trial.is it has been held that the ap¬ 
pellate court has no power to remand, prior to final 
hearing, for further evidence before the trial body,!^ 
and that it is without authority to grant a new trial 
where there has been a failure of proof.^o Where 
the trial court failed to make findings after remand 
for such purpose, the appellate court need not re¬ 
mand the case again but may determine it on the 
merits,^^ 

The remand of a reappraisement proceeding for 
a rehearing on the merits, without further direc¬ 
tions, should not be construed as a remand for a 
retrial before a single judge sitting in reappraise- 
ment.22 However, in a general remand, it is with¬ 


in the discretion of the customs court to direct that 
a new trial be had or that the appeal to reappraise¬ 
ment be dismissed, if either course be not inconsist¬ 
ent with the views expressed in the decision of the 
appellate court-^ 

% 

§ 197. - Rehearing 

In a proper case, the appellate court may grant a 
rehearing. 

In the absence of contrary statute, the court of 
customs and patents appeals will, under its rules 
and in proper cases, grant a rehearing, if applied 
for within the time limited.^^ A rehearing will be 
granted sua sponte by the court, without formal ap¬ 
plication, where it is brought to the court’s notice 
that the case was decided on a misunderstanding.^^ 
The original decision will not be changed on re¬ 
hearing if the court remains convinced of the va¬ 
lidity of its conclusions.26 

§ 198. - Costs 

Unless otherwise provided, costs are not recoverable. 

In the absence of provision therefor, no costs can 
be recovered on appeal to the court of customs and 
patents appeals.^'^ 


Kuttroff, Pickhardt & Co. v. XJ. S., 12 
Ct.Cust.App. 261, 316, 317. 

(2) However, a motion to remand 
for such cause will be denied where 
the court is not impressed with the 
necessity of further findings of fact 
and conclusions of law.—Metz & Co. 
V. tJ. S., 12 Ct.Cust.App. 570. 

14. U.S.—U. S. V. Lun Chong, 3 Ct. 
Cust.Ap.p. 468. 

15. TJ.S.—IT. S. V. Baiz, 5 CtCust. 
App. 319. 

16. U.S.—General Electric Co. v. 
U. S., 7 Ct.Cust.App. 484. 
B-eliquidartion may be ordered on 

appeal when none of the conten¬ 
tions of parties as to classification 
of goods is sustained.—U. S. v. New¬ 
man, etc., Co., 6 Ct.Cust.App. 228. 

17. U.S.-—McKesson v. U. S., 1 Ct. 
Cust.App. 213. 

18. U.S.—U. S. V. H. W. Robinson & 
Co., 25 C.C.P.A. (Customs) 395. 

IiLStructions to dismiss 

The appellate court may determine 
that a new trial would not be war¬ 
ranted and remand the case with in¬ 
structions to dismiss the appeal to 
reappraisement.—U. S. v. H. W. Rob¬ 
inson & Co., supra. 

Fallnrd to assign error 

A motion by appellant for a new 
trial will not be granted where there 
is no assignment of error on the 
point.—Gallagher v. U. S., 4 CtCust. 
App. 291. 


Pailnre of proof 

In the event of failure of proof, a 
case on appeal will not be remanded 
for new trial, where appellant has 
had his day in court, has not suffered 
from any accident or surprise, does 
not seek to introduce newly discov¬ 
ered evidence, or does not complain 
of the improper admission or rejec¬ 
tion of evidence, or where the record 
is confused so that it is impossible 
to reach a decision on the record.— 
Lionel Trading Co. v. U. S., 21 C.C. 
P.A.(Customs) 362—^U. S. v. Eytinge, 
4 CtCustApp. 266—17 C.J. p 660 
note 3. 

18. U.S.—Stegeman v. U. S., 1 Ct. 

CustApp. 208. 

20. U.S.—Larkin v. TJ. S., 2 Ct.Cust. 
App. 483. 

21. U.S.—T. D. Downing & Co. v. 
U. S., 16 CtCustApp. 293—Draeg- 
er Shipping Co. v. U. S., 15 CtCust 
App. 454. 

22. U.S.— U. S. V. Maier, 21 C.C.P.A. 
(Customs) 41. 

23. U.S.—U. S. V. Malhame & Co., 
25 C.C.P.A.(Customs) 423. 

24. U.S.—U. S. V. Marshall Field & 
Co.. 17 C.C.P.A. (Customs) 353— 
Lunham v. U. S., 1 Ct.CustApp. 
320. 

ReheariiLg denied 

(1) Generally-—Stone & Downer 
Co. V. U. S., 19 C.C.P.A.(Customs) 
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406—Bonwit Teller & Co. v. U. S., 
19 C.C.P.A. (Customs) 348—17 C.J. p 
660 note 5. 

(2) Motion for rehearing will be 
denied where claim on which it is 
based was not urged in court below, 
was not referred to in brief or argu¬ 
ment on appeal, and was not men¬ 
tioned in application for rehearing.— 
U. S. v. Royal Copenhagen Porcelain, 
Inc., 18 C.(5.P.A.(Customs) 99. 

25. ’ U.S.—Shallus v. U. S., 3 Ct 

Cust.App. 52. 

26. U.S.—U. S. V. M. Bernstein & 
Sons, 19 C.C.P.A. (Customs) 242, 
certiorari denied M. Bernstein & 
Sons V. U. S., 52 S.Ct 411, 285 U.S. 
554, 76 L.Ed. 944. 

27. Conflict in early decisions 

Prior ,to the establishment of the 
court of customs appeals, now the 
court of customs and patents ap¬ 
peals, there was for some time, in 
view of the silence of the statutes, 
a difference of opinion as to whether 
on appeal from the board of general 
appraisers costs should be taxed 
against either party.—^Anglo-Califor- 
nia Bank v. Secretary of Treasury, 
Cal., 76 F. 742, 22 C.C.A. 627, appeal 
dismissed 20 S.Ct. 19, 175 U.S. 37, 44 
L.Ed- 64—Marine v. Lyon, Md., 62 
F. 153, 10 C.C.A. 315—U. S. v. Davis, 
Mo., 54 F. 147, 4 C.C.A. 251—In re 
Chase, C.C.Mass,, 50 F. 695—17 O.J. 
p 660 note 7. 
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J. DELIVERY OF GOODS TO IMPORTER ON REDELIVERY BOND 


§ 199. In General 

Under statutes so providing, goods may be delivered 
from customs custody to the importer pending inspection, 
appraisal, or examination, upon the importer’s giving 
proper and sufficient bond. 

Under statutes so providing-, merchandise liable 
to be inspected or appraised may be delivered from 
customs custody prior to inspection or appraisal, 
upon the giving of a so-called redelivery bond in the 
amount fixed by statute to be forfeited for the non¬ 
return unopened of any package upon demand.^s 
Similarly, under other provisions, food and drugs 
which have been imported and samples of which are 
being examined for possible exclusion by other de¬ 
partments of the government, may, pending such 
examination and decision thereon, be delivered to 
the consignee upon execution of a penal bond in 
proper form' for the full value of the goods plus du¬ 
ties for the return of the goods upon demand.29 

§ 200. Who May Give Bond 

An executor may give a redelivery bond for goods of 
his testator. 

Under a statute providing that a redelivery bond 
may be given by the importer, owner, consignee, or 
agent of the merchandise, it has been held that an 
executor may give such a bond regarding goods of 
his testator.^o 

§ 201. Effect of Bond 

The execution of a delivery bond transfers custody 
of the goods to the importer; it does not extinguish the 
debt but is security for its payment; and the government 
need not resort to the surety in the first Instance. 

While the execution of a redelivery bond trans¬ 
fers the custody of the goods from the government 
to the importer,3l it does not operate as an extin¬ 
guishment of the debt due the government, but 
merely as a security for its payment j|- h^s 

been held that the United States need not resort to 


the surety on such bond in the first instance, but 
may proceed against the sureties upon the probate 
bond of an executor who had executed such securi¬ 
ty but if this security is lawfully executed by the 
consignee no recourse can be had against the real 
owner.^^ 

§ 202. Departure from Statutory Require¬ 
ments 

The collector may take a redellvery bond less 
stringent or In a smaller amount than provided by law. 

It has been held that the authority of the col¬ 
lector to require a redelivery bond includes the 
right to take a less stringent undertaking and 
that a bond for a less amount than that for which 
the law provided is valid.^^ 

§ 203. Liability on Bond and Enforcement 
Thereof 

The liability for breach of a redelivery bond Is the 
statutory amount based upon the value of the goods 
withheld by the importer; but for breach of a bond 
given for release of food and drugs the full amount 
thereof is forfeited. Various particular matters as to 
the enforcement of such bonds have been considered. 

The amount recoverable for the breach of a re- 
delivery bond, by the refusal of the principal ob¬ 
ligor to return packages on demand of the collec¬ 
tor, is the amount fixed by statute based upon the 
estimated value of the particular packages so with¬ 
held, as liquidated damages but there is no lia¬ 
bility unless there are both demand and disobedi¬ 
ence thereof for the return of goods within the pe¬ 
riod prescribed by law.^^ Where the bond is one to 
secure the return of food and drugs being exam¬ 
ined for possible exclusion by other departments of 
the government, the full amount of the bond will be 
forfeited for refusal to return the goods to customs 
custody on demand for the purpose of excluding 
such goods from the country or for any other pur- 


28. U.S.Rev.St. § 28 99. 

17 C.J. p 639 note 53. 

Perm of "boad 

U.S.—U. s. V. DieckerhofC, C.C.N.T., 
103 P. 789. 

29. U.S.—^Kreutz & Co. v. U. S., 20 
C.C.P.A. (Customs) 109. 

Bond, referring to statute held to 
obligate importer as against conten¬ 
tion that conditions of bond were 
not stated; and the fact that the 
form of the bond in question was 
subsequently officially revised to in¬ 
clude the condition claimed to have 
been breached was not an adminis¬ 
trative interpretation or admission 


that the original form did not bind 
the obligors to such condition.—U. S. 
V. King & Howe, C.C.A.N.Y., 78 P.2d 
693. 

30. U.S.—XT. S. V. Aborn, C.C.R.I., 

24 P.Cas.No.14,418, 3 Mason 126. 

31. XJ.S.—Perry v. U. S., Mich., 85 

P. 550, 29 C.C.A. 345. 

32. U.S.—XT. S. V. Cobb, C.C.Mass., 

11 P. 76—U. S. V. Lyman, C.C. 
Mass., 26 P.Cas.No.15,647, 1 Mason 
482. 

33. U.S.—U. S. V. Aborn, C.C.R.I., 

24 F.Cas.No.14,418, 3 Mason 126., I 
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34. XJ.S.—^Knox v. Levens, C.C.Mass., 

14 P.Cas.No.7,905, 5 Mason 380, 

distinguished in XJ. S. v. Lyman, 
C.C.Mass., 26 F.Cas.No.15,647, 1 

Mason 482. 

35. XJ.S.—XJ. S. V. Dieckerhoff, N.T., 
26 S.Ct. 604, 202 U.S. 302, 50 L. 
Bd. 1041. 

38. U.S.—U. S. V. Linn, D.C.Pa., 26 

P.Cas.No.15,606, Crabbe 307. 

37. U.S.—U. S. V. Dieckerhoff, N.Y., 
26 S.Ct. 604, 202 U.S. 302, 50 L. 
Ed. 1041. 

17 C.J. P 640 note 61. 

3a U.S.—U. S. V. Psaki, C.C.N.T., 
181 F. 635. 
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pose;^^ but, where the goods are not importable, 
duties are not recoverable under the bond in addi¬ 
tion to the penal sum thereof nor may the cus¬ 
toms officials waive the penalty named in the bond 
and accept in lieu thereof a smaller penalty equal 
to the duties.^l 

Enforcement of bond. The penalty of a redeliv¬ 
ery bond is not enforceable on behalf of the gov¬ 
ernment in proceedings relative to the amount of 


§ 205 

duty, brought by the importers by protest, before the 
board of general appraisers.^^ In an action on a 
bond for redelivery of food and drugs subject to 
examination, production of a certification of a vio¬ 
lation of the food and drugs act and an authenti¬ 
cated chemical analysis have been held not condi¬ 
tions precedent to the action/^^ The complaint in 
such an action must be sufficient to state a cause of 
action defendant has the burden of al- 

leging and proving an affirmative defense.45 


K BONDS AND WAHEHOUSES 


§ 204. Bonds for Duties 

Under statutes so providing, to secure the payment 
of duties bonds may be required of an importer who de¬ 
posits goods in a bonded warehouse or who vvithout pay¬ 
ment of duty withdraws goods from a bonded warehouse 
for export, or of a foreign vessel leaving a United States 
port after entering it with a cargo destined for a foreign 
or other domestic port. 

Under statutes so providing, as appears infra § 
208, certain forms of merchandise subject to duty 
may, upon importation, be deposited in a bonded 
warehouse without payment of duty'. In such cases, 
under provisions therefor, the importer, at the time 
of making entry for warehouse, may be required 
to secure the duties by giving a proper bond with 
approved securities.46 Similarly, where an impor¬ 
ter withdraws merchandise from a bonded ware¬ 
house for exportation without payment of duties, as 
discussed infra § 213, he may be required to give 
bond that the merchandise shall be landed out of 
the jurisdiction of the United States,^'^ Under oth¬ 
er provisions, vessels entering United States ports, 
but proceeding to and carrying goods destined for 
foreign ports or other domestic ports, may be re¬ 
quired to give bond conditioned that no goods shall 
be landed in the United States from such vessel 
without entry and payment of duties therefor.^s 


The collector is without power, however, to require 
a bond to secure pa^mient of duties or a deficiency 
therein, by virtue of a statute which authorizes him 
to require merely a bond for the production of a 
duly certified invoiceA^ 

§ 205. - Performance or Breach of Con¬ 

dition 

A bond given by an importer when he withdraws 
goods from a bonded warehouse for export does not re¬ 
lieve him of the payment of duties if he exports such 
goods with intent to return them to the United States. 
Bonds, given by foreign vessels entering and leaving a 
United States port with cargoes destined for foreign or 
other domestic ports, conditioned to require delivery at 
the port of destination have been held forfeited, as well 
as not forfeited, by the vessel's failure to furnish proper 
evidence of delivery at such port of destination. 

A bond given by an importer that merchandise 
which he withdraws from a bonded warehouse for 
exportation without payment of duties shall be 
landed out of the jurisdiction of the United States 
does not relieve the importer of payment of duties 
if he exports the merchandise with the intention of 
returning it to the United States.^^ Where a ves¬ 
sel carrying merchandise destined for a foreign 
port entered a United States port and, in order to 
secure clearance, gave bond that its cargo would be 


3S. Wliere merclxandise was not ex- i 
ported under customs supervision, it I 
was the mandatory duty of the gov¬ 
ernment officials to collect the pen¬ 
alty named in the bond.—^Kreutz & 
Co. V. U. S., 20 C.C.P.A. (Customs) 
109. 

40. U.S.—-Kreutz & Co. v. U. S., su¬ 
pra. 

41. U.S.—Kreutz & Co. v. U. S., su¬ 
pra. 

42. U.S.~U. S. V. Habicht, 1 Ct. 
CusUApp. 53. 

43. U.S.—U. S. V. King & Howe, C. 
C.A,N.Y., 78 F.2d 693. 

44. Complaint held sufficient 
U.S.—U. S. V. King & Howe, supra. 

45. U.S.-—U. S. V. King & Howe, su¬ 
pra. 


48. U.S.—U. S. V, McKetrick, H.C. 

N.Y., 9 F.Supp. 495. 

17 C.J. p 661 note 23. 

47, Bond held warranted by law 
U.S.—^U. S. V. Hill, C.C.A.N.Y., 34 F. 

2d 133. 

48. Statute held applicable to for¬ 
eign vessel entering port in distress. 
—Eagle Indemnity Co. v. U. S., C.C. 
A.Va., 22 F.2d 388, affirming, D.C., 
U. S. V. Eagle Indemnity Co., 18 F.2d 
135, and certiorari denied Eagle In¬ 
demnity Co. V. U. S., 48 S.Ct. 304, 
276 U.S. 624, 72 L.Ed. 737. 

Statute held inapplicable to; 

(1) Vessels not required to make 
entry.—^U. S. v. Sullivan, C.C.A.Fla., 
36 F.2d 606. 

(2) A foreign vessel, seized by 
United States officers when beyond 
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the three-mile limit, after pirates in 
control thereof had landed liquors.— 
The Louise F., U.C.Fla., 293 F. 933. 

Construction of bond must be such 
as to effect purpose of parties.—U. 
S. V. New Amsterdam Casualty Co., 
C.G.A.R.I., 41 F.2d 917, modified on 
other grounds 45 F.2d 93. 

Bond for actual delivery at port of 
destination 

A regulation requiring a penal 
bond, conditioned that the cargo be 
actually delivered at the foreign port 
of destination, is unreasonable.—^U. 
S. V. Sullivan, C.C.A.Fla., 26 F.2d 
606. . 

43. U.S.—U. S. V. F. Romeo & Co., 
D.C.N.Y., 258 F. 497, 

Bonds for invoices see supra § 102. 
50. U.S.~U. S. V. Hill, C.C.A.N.Y., 

34 F.2d 133. 
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bond securing estimated duties, the surety has the 
burden to prove that the real duties are less than 
the penalty of the bond.®^ 

Damages and interest. In an action on a statu¬ 
tory bond given to secure estimated duties, the pen¬ 
alty of the bond and the damages are identical in 
the absence of evidence by defendant showing that 
the real duties are less than the penalty.^S In some 
cases, interest may be recovered by the government 
in an action on a bond given to secure duties.®'^ 

§ 207. Warehouses in General 

Bonded warehouses may be established only upon 
compliance with applicable statutory provisions. Such 
warehouses are subject to governmental regulation, but 
the private warehouseman is not relieved from liability 
to the owner of goods for loss resulting from his negli¬ 
gence. 

Bonded warehouses may be established only upon 
compliance with applicable regulations and statutory 
provisions prescribing the mode thereof and, 
under statutes so providing, the owner or lessee is 
required to give a bond, in proper sum and with suf¬ 
ficient sureties, to secure the government against 
loss as specified in the statute.®^ 

The use of a bonded warehouse for the deposit of 
dutiable merchandise, see infra § 208, is subject to 
governmental regulation and it is altogether re¬ 
moved from the control of the lessee as to receipts, 
storage, and delivery of merchandise from itJ® 
Nevertheless, storekeepers of bonded warehouses 
are held to a very strict accountability by the cus¬ 
toms regulations;'^^ and the fact that goods placed 
in a bonded warehouse are, by statute, in the cus¬ 
tody of the government does not relieve the private 
warehouseman from liability to the owner of the 
goods for a loss resulting from his negligence.'^^ 

<65. XJ.S.—XJ. S, V. New Amsterdam 
Casualty Co., C.C.A.R.I., 41 F.2d 
917, modified on other grounds 45 
F.2d 93. 

-66. U.S.—U. S. V. New Amsterdam 
Casualty Co., supra. 

67. Deficiency following abandon¬ 
ment sale 

Government, recovering judgment 
on warehouse entry bond for differ¬ 
ence between amount of customs 
duties on imported goods in ware¬ 
house and proceeds of sale thereof, 
was entitled to interest from date 
three years after importation of 
goods.—U. S. V. McKetrick, D.C.N.Y., 

9 F.Supp. 495. 

68. Oral application held insufficient 
.U.S.—^Agency Canadian Car & Foun¬ 
dry Co. V. Q. S., 11 Ct.Cust.App. 19 
—^Agency Canadian Car & Foundry 
Co. V. U. S., 10 Ct.Cust.App. 172. 


§ 208. Deposit of Goods in Warehouse 

Under appropriate statutory provisions, imported 
goods subject to duty may be deposited in bonded ware¬ 
houses without payment of duties; and under other pro¬ 
visions certain imported materials may be deposited in 
bonded manufacturing warehouses, for the purpose of 
manufacture and reexportation, without payment of du¬ 
ties. 

Under statutes so providing, which were enacted 
with the object of meeting the convenience of the 
importer,merchandise subject to duty, except per¬ 
ishable or explosive articles, may on importation be 
deposited in a public or private warehouse at the 
risk and expense of the owner, importer, or con¬ 
signee, without payment of duty;'^^ but under such 
statutes, and in the absence of a provision to the 
contrary, the .importer has not the privilege of 
transfer from the original packages while the goods 
are in bond, even though such transfer may be nec¬ 
essary for their preservation. 

Under other provisions, certain imported mate¬ 
rials may be deposited in bonded manufacturing 
warehouses for the purpose of manufacturing there¬ 
from and therein articles intended for exportation 
without being charged with duty.'^S 

§ 209. - Abandoned Merchandise 

Under statutes so providing, goods remaining in a 
bonded warehouse longer than a specified period are 
deemed abandoned and may be sold by the government, 
although the importer may redeem the goods before 
sale. 

Under statutes so providing, any bonded goods 
remaining in public store or bonded warehouse be¬ 
yond the period prescribed by the statute shall be 
regarded as abandoned to the government and sold 
and the proceeds paid into the treasury, subject to 
the payment to the owner or consignee of such 
amount, if any, as shall remain after deduction of 
duties, charges, and expenses.'^^ This provision is 

entitled to warehouse privilege, even 
though it may subsequently he de¬ 
termined that they were free goods. 
—Stone & Downer Co. v. XJ. S., 19 
C.C.P.A.CCustoms) 259. 

75. U.S.—W. H. Thomas & Son Co. 
V. Barnett, C.C.A-Ky., 144 F. 33S, 
76 C-C.A. 300, affirming, C.C., 135 
F. 172. 

17 C.S. p 661 note 13. 

76. N.Y.—Gulf Oil Corporation v. 

McGoIdrick, 9 N.Y.S.2d. 544, 256 

App.Div. 207. affirmed 22 N.E.2d 
480, 281 N.Y. 647, affirmed Mc¬ 
GoIdrick V. Gulf Oil Corporation, 
60 S.Ct. 664, 309 U.S. 414, 84 D.Ed. 
840. 

77. U.S.—Abbot v, XT. S., 20 Ct.CL 
280. 

“Abaaxdonmeat” as used in the 
statute is not to be construed as an 
absolute abandonment of the goods 


68. U.S.—^U. S. V. Anchor Ware¬ 
houses, C.C.A.N.Y., 92 F.2d 57, 

certiorari denied Fidelity & Cas¬ 
ualty Co. of New York v. U. S., 58 
S.Ct. 282, 302 U.S. 755, 82 L.Ed. 
5S4. 

70. U.S.—Pickett v. Bartlett, 14 N. ; 
E. 301, 107 N.Y. 277. 

71. U.S.—^Knauth, Nachod & Kuhne 
V. U. S., 13 Ct.Cust.App. 324. 

72. N.Y.—Schwerin v. McKie, 28 N. 
Y.Super. 404. 

73. U.S.—U. S. V. Georgi, D.C.N.Y.. 
44 F. 255. 

74. U.S.—Henry Hollander Co. v. U. 
S., 22 C.C.P.A. (Customs) 645. 

Necessity of dutiahility 

Where importer caused his goods 
to be entered for warehousing as 
dutiable goods, and they were so 
classified by the collector, they are 
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ploring" his bride to return to him, cannot change the 
brigand’s plans. Zampa and his comrades have re¬ 
ceived the viceroy’s pardon, purposing to fight against 
the Turks, and so Camilla dares not provoke the pi¬ 
rate’s wrath by retracting her promise. Vainly she 
implores Zampa to give her father his freedom and 
to let her enter a convent. Zampa, hoping that she only 
fears the pirate in him, tells her that he is Count of 
Monza, and Alfonso, who had already drawn his 
sword, throws it away, terrified to recognize in the 
dreaded pirate his own brother, who has by his extrav¬ 
agances once already impoverished him. 

Zampa sends Alfonso to prison and orders the 
statue to be thrown into the sea. Camilla once more 
begs for mercy, but seeing that it is likely to avail her 
nothing, she flies to the Madonna’s altar, charging 
Zampa loudly with Alice’s death. With scorn and 
laughter he seizes Camilla, to tear her from the altar, 
but instead of the living hand of Camilla, he feels the 
icy hand of Alice, who draws him with her into the 
waves. 

Camilla is saved and united to Alfonso, while her 
delivered father arrives in a boat, and the statue rises 
again from the waves, to bless the union. 

“Zanipa” is generally regarded as the most impor¬ 
tant work of Herold, and while less popular than form¬ 
erly, it still keeps a place of its own. 
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any provision of law, may be destroyed, at the re- 
quest and at the expense of the consignee, vathin 
the bonded period under customs supervision, in lieu 
of exportation, and the consignee relieved of the 
payment of duties thereon. 

§ 212. Transportation in Bond 

Under statutes so requiring, a bond must be given 
for the transportation of merchandise from one bonded 
warehouse to another. 

Under statutes so providing, where merchandise 
is to be transported from one bonded warehouse to 
another, a sufficient bond in the amount specified by 
statute is required to be given the collector for such 
transportation and to insure that such merchandise 
will be rewarehoused in bond within the prescribed 
time.^^ 


§ 213. Withdrawal from Bond 

Upon compliance with applicable statutory provisions, 
merchandise may be withdrawn from bonded warehouses 
duty free for reexportation, for use as ships' supplies, or 
for particular consumption or use specified by statute, or, 
upon payment of duties and charges as of the time of 
withdrawal, for consumption generally. 

Under statutes so providing, merchandise deposit¬ 
ed in a bonded warehouse may, within the period 
specified in the statute from and after the date of 
the original importation, be withdrawn for reex¬ 
portation without payment of duty,^^ or the impor¬ 
ter may withdraw the merchandise for consump¬ 
tion upon payment of the proper duties and expens¬ 
es to which it is subject by law at the time of with- 
drawal.^'^ Under other provisions, articles may be 
withdrawn from bonded warehouses duty free for 
supplies, but not equipment, of vessels of the United 
States engaged in foreign trade or in trade between 


94. Statute held inapplicable to re¬ 
lieve importer from payment of duty | 
on zinc content of ore imported sole- , 
ly for purpose of recovery of lead 
content of ore, the zinc content be- 
in^ destroyed as a result of smelt¬ 
ing: and refining operations for re¬ 
covery of the lead content.—Ameri¬ 
can Smelting & Refining Co. v. U. S., 
13 Ct.Cust.App. 507. 

Prohibition of allowance for deficien¬ 
cy held inapplicable 
A regulation forbidding any abate¬ 
ment or allowance of duties because 
of damage, loss, or deterioration of 
goods while in bond and forbidding 
any allowance above a specified 
amount for evaporation of liquors 
while in bond does not apply so as 
to require payment of any duty up¬ 
on a shortage due to evaporation of 
wine stored in bond which was de¬ 
stroyed, in accordance with the stat¬ 
ute providing for destruction of 
bonded merchandise, and from which 
no withdrawal had been made, the 
original gauge made when the wine 
was first stored, having been good 
for reliquidating under a subsequent 
tariff aci, being good so far as such 
destruction is involved.—Casazza & 
Bros. V. U. S., 13 Ct.Cust.App. 627. 

95. U.S.—U. S. V. Pingree, 27 P. 
Cas.No.16,050, D.C.Mass., 1 Sprague 
339. 

17 C.J. p 661 note 23[a]. 

96. U.S.—Henry Hollander Co. v. 
U. S., 22 C.C.P.A.(Customs) 645. 

Exportation bond 

U.S.—The S. Oteri, La., 67 P. 146, 14 
C.C.A. 344. 

Withdrawal from bonded manufac¬ 
turing Warehouses 
Under statutes so providing, arti¬ 
cles manufactured from imported 
materials in bonded manufacturing 
warehouses may be withdrawn for 
■exportation duty free, the intent of 


such statutes being to relieve Amer¬ 
ican manufacturers from a competi¬ 
tive disadvantage.—Gulf Oil Corpo¬ 
ration V. McGoldrick, 9 N.Y.S.2d 544, 
256 App.Div. 207, affirmed 22 N.E 2d 
480, 281 N.Y. 647, affirmed McGold- 
rick V. Gulf Oil Corporation, 60 S. 
Ct, 664, 309 U.S. 414, 84 L.Ed. 840. 

97. U.S.—Henry Hollander Co. v. U. 

S., 22 C.C.P. A. (Customs; 645— 

Stone & Downer Co. v. U. S., 19 C. 

C.P.A.(Customs) 259—U. S. v. F. 

B. Vandegrift & Co., 17 C.C.P.A. 

(Customs) 127. 

17 C.J. p 661 note 16. 

“Importation” was used in the 
statute providing for withdrawal of 
merchandise from bonded warehous¬ 
es in the sense of the "bringing of 
goods within the jurisdictional lim¬ 
its of the United States with the in¬ 
tention to unlade them," except that, 
if merchandise provided for in said 
section was thereafter entered for 
consumption, it was subject to the 
duties provided for by the tariff act 
in force at the time of such entry. 
—Henry Hollander Co. v. U. S., 22 
C.C.P.A.(Customs) C45. 

Date of original importation with¬ 
in the meaning of this statute has 
been held to be the date at which 
the goods first arrived at an exterior 
port of the United States notwith¬ 
standing the goods are transported 
to an interior port.—Seeberger v. 
Schweyer, Ill., 14 S.Ct. 881, 153 U.S. 
609, 38 L.Ed. 839 overruling Parwell 
V. Spalding, C.C.Ill., 24 P. 18. 

Duties based, on weight 

(1) Since weight may be directly 
involved in classification, the weight 
of goods which have been manipu¬ 
lated while in the warehouse should 
be considered in determining the 
classification of the merchandise up¬ 
on withdrawal for consumption.—U. 
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S. V. F. B. Vandegrift & Co., 17 C.C. 
P.A. (Customs) 127. 

(2) However, duties based on 
weight are payable on the weight of 
the merchandise as of .the time of 
entry into the warehouse, under 
statutes so providing, rather than 
on the weight as of the time of 
withdrawal.—U. S. v. Palk, N.Y., 27 
S.Ct. 191, 204 U.S. 143, 51 L.Ed. 411 
—U. S. v. P. B. Vandegrift & Co., 17 
C.C.P.A. (Customs) 127. 

Dutiabili-ty of free goods illegally 
warehoused 

Where goods were entered in bond, 
a claim was made and later upheld 
that the goods were duty free under 
the tariff law then in effect, but the 
goods remained in bond until after 
the effective date of a new tariff 
law making the goods dutiable and 
were reliquldated under such law in 
accordance with the provision that 
the duties payable on warehoused 
goods are those to which they are 
subject by the law at the time of 
withdrawal, the importer's conten¬ 
tion that the goods were illegally 
in the warehouse because they were 
not subject to duty, even if correct, 
could not be allowed, because, if 
the goods were illegally in the ware¬ 
house, the warehouse entry was void, 
and the goods would be in the posi¬ 
tion of never having been entered 
under the old tariff law and would 
be subject to duty under the new 
law as upon original entry thereun¬ 
der.—Stone & Downer Co. v. U. S., 
19 C.C.P.A. (Customs) 259. • 
Determiuatioa of duties as depend¬ 
ent on purpose of withdrawal 
U.S.—U. S. V. McQuade, 16 Ct.Cust. 

App. 334. 

Constructive withdrawal on filing of 

permits 

U.S.—Franhlin Sugar Refining Co. v. 

U. S., C.C.Pa., 144 F. 563. 

17 C.J. p 661 note 16 [a]. 
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Atlantic and Pacific ports of the United States, pro¬ 
vided such articles are not subsequently landed at 
any United States port;^^ likewise, certain arti¬ 
cles, may be withdrawn for particular consumption 
or use as specified by the statute, and will be free of 
duty provided the importer submits proof of such 
use in proper form and within the time fixed by ap¬ 
plicable regulations.®^ 

Merchandise that is dutiable at the time of ware¬ 
house entry may by subsequent legislation become 
exempt from duty or subject to a different rate of 
duty at the time of withdrawal similarly, mer¬ 
chandise which has been deposited in a warehouse. 


as authorized by statute, to be cleaned, sorted, re¬ 
packed, or otherwise changed in condition, but not 
manufactured, and which has therein been manipu¬ 
lated, may be subjected to different rates or to dif¬ 
ferent amounts of duty after such manipulation 
upon withdrawal for consumption.^ 

Under statutes or regulations so providing, goods 
cannot be delivered from bonded warehouses, and 
the warehouseman has no obligation to deliver 
goods therefrom, except upon presentation to him 
of a permit signed by the proper officers, usually 
the collector and naval officer.® 


L. FEES AND CHARGES 


§214. In General 

Customs officers may collect only such fees as are 
authorized by statute. 

It is a settled rule that fees not authorized by 
statute may not be exacted by customs officers,^ 
even though such exaction is based on long usage^ 
or under instructions or regulations of the secre¬ 
tary of the treasury.® 

It has been held that, in the enactment of a stat¬ 
utory provision that customs fees, with a few spe¬ 
cial exceptions, shall no longer be collected, it was 
the legislative intent to abolish fees that accrued 
under former laws relating to entry and passing 
goods through the customs in ordinary cases.'^ 
Therefore, while fees for weighing and gauging 

98. Evidence held insufficient to 
show that supplies were in fact fur¬ 
nished to and consumed on U. S. 
army transports and not landed at 
any port of the United States.— 

Thornley & Pitt v. U. S., 19 C.C.P.A. 

(Customs) 221. 

Salt for American fisheries 
U.S.—MacNichol Packing Co. v. U. 

S., 14 Ct.Cust.App. 400. 

1. U.S.—Gump V. U. S„ 3 CtCust. 

App. 137. 

17 C.J. p 661 note 18. 

2. U.S.~U. S. V. P. B. Vandegrift 
& Co., 17 C.C.P.A. (Customs) 127. 

3. Cal.—Wells Fargo Nevada Nat. 

Bank of San Francisco v. Haslett 
Warehouse Co., 212 P. 647, 60 Cal. 

App. 225. 

State statute held inapplicable 

A State statute reqtuiring a ware¬ 
houseman, except for the lawful ex¬ 
cuse specified therein, to deliver 
goods on demand made by the hold¬ 
er of the receipt or the depositor 
has no application to a warehouse¬ 
man operating a bonded warehouse 
who is not obligated to deliver goods 
except on a production of a valid 


merchandise entered for export may not legally be 
collected,® when an importer solely for his own ben¬ 
efit adopts an unusual course, such as unloading on 
a lighter, which he may take only by express per¬ 
mission of customs officials, the cost thereof to the 
government is not a fee within the meaning of the 
law, but is an extra expense, for which the gov¬ 
ernment is entitled to reimbursement.^ 

§ 215. Expense of Administering the Law 

Except as otherwise specially provided, the govern¬ 
ment must bear the expense of administering the customs 
laws. 

Except as otherwise specially provided, any ex¬ 
pense incurred in the administration of the customs 
laws must be borne by the government.^® Thus the 

Pees for entrance and clearance of 
vessels and surveyors' fees were not 
abolished by the statute which 
abolished customs fees upon entries 
of goods.—Carriso, Inc., v. U. S., C. 
d.A.Cal., 106 F.2d 707. 

8. U.S.—U. S. V. Jahn, N.T., 65 F. 
792, 13 C.C.A. 134. 

9. U.S.—Arbuckle v. U. S., 3 Ct. 
Cust.App. 105. 

17 C.J. p 638 note 26. 

10. U.S.—U. S. V. E. Regensburg & 
Sons, D.C.Pla., 258 F. 243—U. S. 
V. E. Rosenburg & Sons, D.C.Fla., 
253 F. 285. 

Extra compensation for examination 
of passengers’ baggage 
(1) Act Febr. 13. 1911, § 5, as 

amended by Act Febr. 7, 1920, re¬ 
quiring a special license for the im¬ 
mediate lading or unlading of any 
vessel or other conveyance at night 
or on Sundays or holidays, and the 
payment to the collector of customs 
of the extra compensation of cus¬ 
toms officers employed therefor, and 
the giving of a bond to indemnify 
the United States against all losses, 
has no application to toll bridges 
over the Niagara river, over which 


customs permits—Gusikoff v. Repub¬ 
lic Storage Co., 232 N.Y.S. 515, 225 
App.Div. 822. 

4. U.S.—Cochran v. Schell, N.T., 
2 S.Ct. 301, 107 U.S. 617, 27 L.Ed. 
490. 

5. U.S.—Ogden v. Maxwell, C.C.N. 
Y., 18 F.Cas.No.10.458, 3 Blatchf. 
319. 

17 C.J. p 638 note 19. 

6. U.S.—Hedden v. Iselin, C.C.N.Y., 
31 F. 266, 24 Blatchf. 456. 

17 C.J. p 638 note 20. 

Pee as liguidated damages 

Customs regulation for collection 
of five dollars for each missing in¬ 
voice as liquidated damages for 
breach of bond is unauthorized.—U. 
S. V. Monroe-Goldkamp Co., 15 Ct, 
Cust.App. 26. 

7- U.S.—^Arbuckle v. U. S., 3 Ct. 

Cust-App. 105. 

17 C.J. p 638 notes 21-23. 

Former protest fee see supra § 170. 
“Pee” defined 

U.S.—U. S. V. Jahn, N.Y., 66 F. 792, 
794, 13 C.C.A, 134. 

17 C.J. p 638 note 2lCa]—26 C.J. p 
1009 note 20. 
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water, protected by the golden flute as well as by their 
courage and coiivStancy. They come out purified and 
happy. 

Tapageno, having lost his companion, has grown 
quite melancholy and longs for the little wife that 
was promised to him and shown to him only for a 
few moments. lie resolves at last to end his life by 
hanging himself, when the celestial youths appear, re¬ 
minding him of his bells. He begins to shake them, 
and Papagena appears in feathery dress, the very coun¬ 
terpart of himself. All might now be well were it not 
that the Queen of Night, a somewhat unreasonable 
lady, broods vengeance. She accepts the negro Tvlonos- 
tatos as her avenger and promises to give him her 
daughter. But already Sarastro has done his work. 
Tamino is xinited to his Pamina, and before the sunny 
light of truth everything else vanishes and sinks back 
into night. 
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requisite under our summary method of collection 
that payment be then made, regardless of litiga¬ 
tion,and regardless of the forfeiture of the 
goods. 

Unpaid duties constitute a personal debt or charge 
on the importer or consignee,22 or other person who 
bears such relation to the goods as to be responsi¬ 
ble for duties, 23 which takes precedence over the 
claims of all other creditors.24 

Carrier's liability. The laws of the United States 
do not contemplate that the carrier of imported 
goods shall pay duties thereon when acting merely 
as carrier and not as consignee.25 

b. Liability of Consignee 

An action of debt lies In favor of the government 
against the consignee for unpaid duties, even If he is not 
the real party In interest; but one cannot be made 
consignee against his will. 

An action of debt lies in favor of the government 
against the consignee for duties, whenever by acci¬ 
dent, mistake, or fraud no duties, or short duties, 
have been paid;26 but one cannot be made consignee 
against his will, and where the named consignee 


chooses to renounce that character and refuses to 
have anything to do with the goods, the government 
acquires no right against him as virtual importer.27 
If the consignor fails to obey the consignee’s in¬ 
structions, and additional duties for undervaluation 
thereby accrue, the consignee’s liability is not there¬ 
fore relieved,28 and the government is entitled to 
recover from the consignee such additional, as well 
as the regular, duties.29 It is immaterial that the 
one who is technically the consignee, because the 
authorized holder of the bill of lading, is not the 
real party in interest, but merely a forwarding 
agent or customs broker,20 or a selling agent.21 

The United States was held to have no remedy 
against an owner of imported goods who is not 
their consignee and does not make the customs en¬ 
try ;22 but where the attorney in fact for a rail¬ 
road company made entry in his own name, the 
company was held liable for the duties on its being 
shown that the company was really the importer 
and consignee of the imported merchandise, even 
though not its ultimate consignee.22 Where there 
was no consignment to persons employed by im¬ 
porters to pass goods through a customhouse, the 
agents were not liable for duties.24 


Ed. 520, affirmed 53 S.Ct. 509, 289 
U.S. 48, 77 L.Ed. 1025. 

20. U.S.—U. S. V. Sherman, N.T., 
35 S.Ct. 520, 237 U.S. 146, 59 L.Ed. 
883. 

17 C.J. p 639 note 37. 

21. U.S.—U. S. V. One Case Paint¬ 
ings, etc., 99 F. 426, 89 C.C. 

A. 586. 

22. U.S.—U. S. v, Mexican Inter¬ 
national R. Co., C.C.Tex., 154 F. 
519. 

17 C.J. p 640 note 64. 

23. U.S.—-Abner Doble Co. v. U. S., 
Cal., 119 P. 152, 56 C.C.A. 40. 

17 C.J. p 640 note 65. 

Purchaser of goods, after they 
have passed the customhouse with¬ 
out the payment of duties, would 
not be liable for the duty in the ab¬ 
sence of a showing of connivance 
with the importer.—U, S. v. Kob- 
litz, C.C.Ohio, 15 F. 900. 

24. U.S.—Five Hundred and Eighty- 
One Diamonds v. U. S., Mich., 119 
F. 55 6, 56 C.C.A. 122, 60 L.R.A. 595. 

17 CJ, p 640 note 66, 

25. Mo.—State v. Bland, 67 S.W. 
5S0, 168 Mo. 1. 

17 C.J. p 641 note 78. 

Indorsee of express receipt 

An express receipt for merchan¬ 
dise, which names the consignee and 
is marked “nonnegotiable,"' is not a 
bill of lading, within the meaning 
of Tariff Act Oct. 3, 1913 § 3 par B, 
Comp.St. § 5519, the indorsement of 
which passes title to the merchan¬ 


dise, and its indorsement by the 
consignee to a connecting carrier 
does not make such carrier the con¬ 
signee, nor render it liable for duty 
on the merchandise, even though it 
makes entry of the same.—U. S. v. 
Wells Fargo & Co., C.C.A.N.r., 271 
F. 180. 

26 . U.S.—Meredith v. U. S., Md., 13 

Pet. 486, 10 L.Ed. 258. 

17 C.J. p 640 note 68. 

Declaration of uonownership 

Tariff Act of 1922, c 356 Tit IV § 
485 (d), 19 U.S.C.A. § 355, 42 U.S. 
St. at L. p 961, superseded by Tariff 
Act of 1930 c 497, Tit IV § 485d, 19 
U.S.C.A. § 1485(d), 46 St. at L. p 
724, providing that a consignee shall 
not be liable for additional or in¬ 
creased duties if he declares at time 
of entry that he is not owner of 
merchandise, and produces declara¬ 
tion of owner agreeing to pay such 
duties, must be construed strictly in 
favor of party sought to be charged 
as importer; where consignee de¬ 
clared corporation to be owner of 
imported merchandise but agree¬ 
ment to pay additional or increased 
duties was signed by corporation's 
president as an individual, consignee 
was liable for duties on such mer¬ 
chandise if declaration concerned 
only the president as an individual, 
and president would not be liable 
personally, since, as consignee was 
not released, agreement was with¬ 
out consideration; any ambiguity 
appearing in document signed by 
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president was required to be resolved 
against the United States where doc¬ 
ument was on printed form fur¬ 
nished by the United States through 
its treasury official.—Erskine v. U. 
S., C.C.A.Cal., 84 P.2d 690, rehearing 
denied, C.C.A., 84 F.2d 880. 

27. U.S.—U. S. V. O'Neill, D.C.Pa.. 
122 F. 547, affirmed 129 F. 909, 64 
C.C.A. 341. 

N.Y.-—Du Peirat v. Wolfe, 29 N.T. 
436. 

28. U.S.—U. S. V. Bishop, Minn., 125 
F. 181, 60 C.C.A. 123. 

29. U.S.—Gray v. U. S., 113 P. 213, 
51 C.C.A. 170, certiorari denied 22 
S.Ct. 939, 184 U.S. 700, 46 L.Ed. 
765. 

17 C.J. p 640 note 72. 

30. U.S.-—Baldwin v. U. S., 113 F. 
217, 51 C.C.A. 174, certiorari de¬ 
nied 22 S.Ct. 939, 184 U.S. 700, 46 
L.Ed. 765. 

17 C.J. p 640 note 73. 

31- U.S.—Knox V. Devens, C.C. 
Mass., 14 F.Cas.No.7,905, 5 Mason 
380. 

32- U.S.—^Knox v. Devens, supra. 
17 C.J. p 640 note 75. 

33. U.S.—U. S* V. Mexican Interna¬ 
tional R. Co., Tex., 151 F. 545, 550, 
81 C.C.A. 61. 

17 C.J. p 641 note 76. 

34. U.S.—U. S. V. Bevan, D.C.Pa., 
24 F.Cas.No.14,588, Crabbe 324, ex¬ 
plained in Baldwin v. U. S., 113 P. 
217, 51 C.C.A. 174, certiorari denied 



ADDITIONAL OPERAS 


LA FANCIULLA DEL WEST 
(The Girl of the Golden West) 

Opera in three acts by Giacomo Puccini. 

Text by Zangarini and Civinini. 

'"T^HIS Opera is noteworthy in that, although by an 
Italian composer, it deals with an American sub¬ 
ject and is based on an Ajmerican drama; and further 
for the fact that it was the first opera composed by a 
foreigner to have its premiere in the United States. 
The scene is a California mining camp in the foothills 
of the Cloudy Mountains; the time, 1849-50. 

Minnie, the ‘‘Girl,’’ keeps the “Polka” saloon, and is 
a universal favorite among the miners. Over these 
rough but kindly souls she wields a restraining influ¬ 
ence. 

The first act opens at sundown in the interior of the 
“Polka.” From without come cries and strains of 
song. Nick, the caretaker, lights the lamps, and the 
“Polka” begins to stir with life. Miners sit down to 
faro. Jake Wallace, the camp minstrel, sings to his 
banjo a melancholy refrain of his distant home. The 
miners join in the music and a desperate homesickness 
overcomes them all. One of them, Larkens, begs to 
be sent back, and a purse is quickly made up for him. 
Faro is resumed. Sid is detected in cheating and the 
crowd is for hanging, but Jack Ranee, the sheriff, 
decrees that he shall wear the offending card pinned 
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that a customs court found a corporation’s presi¬ 
dent to be its “proprietor” is not proof that he is its 
alter ego, and so liable for duties assessed against 
it, as against evidence that he owned only about 
half of Its preferred stock and in a particular 
case evidence was held to show that such president 
had not signed as an individual an agreement to pay 
additional duties assessed against the corporation.^^ 

Costs. In proceedings for recovery of duties, 
costs may be taxed in favor of the United States, 
but not, except according to one decision,in fa¬ 
vor of defendant as against the United States.54 

Interest is recoverable on the amount of the du¬ 
ties adjudged due to the United States,^^ from the 
date of demand^® or of liquidation,and it should 
be computed at the rate allowed by the state into 
which the importation is made.^^ 

Failure to make formal levy. The right of the 
government to sue for additional duties due for un¬ 
dervaluation is not defeated by the failure of the 
collector to make a formal levy.^^ 

§ 224. - Defenses 

Various circumstances, such as the incurring of a 
forfeiture or other penalty by the importer, have been 
held not to constitute defenses in actions for duties. 

It is immaterial, on the question of liability for 
duties, that there may be a lien or bond, or that the 
goods may have been smuggled or through mistake 
or fraud delivered up by the customs officials, with¬ 
out payment of the duties,^^ or that the importer by 
violation of the customs laws has incurred a forfei¬ 
ture or other penalty.If the action is for the 
amount due on a final liquidation, the importer can¬ 
not as a defense allege that the assessment w^as il¬ 
legal but the trial may be stayed to permit the 
proper tribunal to pass on the correctness of the 
assessment,®^ Neither can the importer plead ir¬ 


regularities in the appraisement unless he has com¬ 
plied with the statutes providing for appeals from 
such appraisals.®^ 

The fact that certain duties were refunded on a 
reclassification does not preclude the government 
from recovering under a second reliquidation, if 
the action is brought within the time prescribed by 
statute.®® The fact that the collector fails to levy 
an additional duty on imported goods, to which they 
are liable by reason of undervaluation, does not af¬ 
fect the right of the United States to recover the 
amount of such duty by suit;®® nor is it necessary 
in such proceedings to show fraudulent intent on the 
part of consignor or consignee.®^ 

Settlement. Liquidation and payment of duties, 
and the delivery of the goods to the importer, con¬ 
stitute a settlement of duties within a statutory pro¬ 
vision making such settlement final and conclusive 
after the expiration of one year from the time of 
entry, in the absence of fraud or protest;®® but the 
stamping of the legend “Estimated duty paid,” with 
the date, through a misapprehension of the facts, 
the money receipted for not having been actually 
paid, is not a settlement of duties within such a 
provision.®^ 

An importers offer of compromise of the gov¬ 
ernment’s claim for duties must clearly identify the 
particular claims which it is sought to settle,*^® 

An attachment will not be dissolved because of 
the government’s failure to specify definitely the 
amount of duties sued for, where the amount of re¬ 
covery is not speculative and is wholly within de¬ 
fendant’s knowledge."^^ 

§ 225. Lien for Duties and Enforcement 

Duties due on imported goods constitute a lien there¬ 
on, which attaches from the moment of their arrival. 

Duties due on imported goods constitute a lien on 


50. U.S.—Brskine v. U. S., C.C.A. 

Cal., 84 P.2d 690, rehearing denied, 
C.C.A., 84 P.2d 880. 

51- U.S.—Erskine v. U. S., supra. 

52. U.S.—U. S. V. National Fibre Bd. 
Co., D.C.Me., 133 F. 596. 

53, U.S.—U. S. V. Davis, Mo., 54 F. 
147, 4 C.C.A. 251. 

54- U.S.—Marine v. Lyon, Md., 62 
F. 153, 10 C.C.A. 315. 

17 C.J. p 642 note 1. 

55. U.S.—U. S. V. McNab Co., D.C. 
Conn., 300 F. 391™U. S. v. TifCany, 
C.C.N.Y., 154 F. 740—U. S. v. Mexi¬ 
can International R. Co., C.C.Tex., 
154 F. 519. 

56- U.S.—U. S. V. Mexican Interna¬ 
tional R. Co., supra. 

17 C.J. p 642 note 4. 


57. U.S.—U. S. V. McNab Co., D.C. 

Conn., 300 F. 391. 

53. U.S.—^U. S. V. Mexican Interna¬ 
tional R. Co., C.C.Tex., 154 F. 519. 

59. U.S.—U. S. V. Nuckolls, Colo., 
118 F. 1005, 56 C.C.A. 499. 

60. U.S.—Meredith v. U. S., Md., 
13 Pet. 486, 10 L.Ed. 258. 

17 C.J. p 641 note 86. 

61. U.S.—U. S. V. One Case of 
Paintings, N.T., 99 F. 426, 39 C. 
C.A. 586. 

62. U.S.—Louisville Pillow Co. v. U. 
S., Ky., 144 F. 386, 75 C.C.A. 324. 

17 C.J. p 641 note 88. 

63. U.S.—U. S. V. Tiffany, N.Y., 154 
F. 740, 153 p. 969, 83 C.C.A. 81. 

17 C.J. p 641 note 89. 
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64. U.S.—U. S. V. Earnshaw, D.C. 
N.Y., 45 P. 782, affirmed 13 S.Ct. 14, 
146 U.S. 60, 36 L.Ed. 887. 

17 C.J. p 641 note 90. 

65. U.S.—U. S. V. '^ox, D.C.Pa., 53 
F. 531. 

66. U.S.—U. S. V. Nuckolls, Colo., 
118 F. 1005, 55 C.C.A- 499. 

67. U.S.—U. S. V. Bishop, Minn., 125 
P. 181, 60 C.C.A. 123. 

68. U.S.—U. S. V. Lian, C.C.A.N.Y., 
10 F.2d 41. 

69. U.S.—Stanley Bulkley Co. v. U. 
S., 26 C.C.P.A.(Customs) 368. 

70. U.S.—U. S. V. McNab Co., D.C. 
Conn., 300 P. 391. 

71. U.S.—U. S. T. Pacific Forward¬ 
ing Co., D.C.Wash., 8 F.Supp. 647. 
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the goods themselves^^ which is enforceable on the 
common-law^ side of the court, but not in admiral- 
ty,73 Proceedings to enforce the lien should be 
instituted in the name of the United States. 

This lien attaches on the goods from the moment 
of their arrival and is not discharged by their un¬ 
authorized and illegal removal from customs cus- 
tody.'^^ It is restricted to the goods on which the 
duties in question accrued, and does not exist as to 
duties due from the importer on previous importa¬ 
tions;'^^ but if a part of a single consignment is 
fraudulently withdrawn without payment of the du¬ 
ties thereon, the remainder can be held until the 
duties on the entire importation are paid.'^'^ Such 
lien ceases on the taking of a bond and security for 
the goods and the delivery of them to the con¬ 
signee,'^^ or on tender of the legal duties or prop¬ 
er security therefor,although it seems that an 
unsuccessful proceeding by the United States for 
an alleged violation of the revenue law^s w^ould not 
deprive it of such a lien.^^ On sale of the goods 
for the payment of accrued duties, the owner has 
the right to bid in the property, in the absence of 
fraud or conspiracy on his part to defraud the rev- 
enue.^^ 

Under a statute authorizing customs officers, or 
bond being given to secure any unpaid duty, to is¬ 


sue a permit authorizing the release of goods on 
which the duty has not been paid, the issuance of a 
permit frees the goods from the possession of the 
customs authorities, and the purchaser is entitled 
to take them free of lien, although the duty has not 
been paid.^2 

§ 226. Refunding Duties Collected 

Under governing statutes, duties may be refunded 
or abated, as in the case of clerical error in entry or 
liquidation, or of loss of, or injury to, goods In bonded 
warehouses or customs custody. A proper refund may 
not be arbitrarily or capriciously refused; but doubt as to 
the construction of a statute granting a refund must be 
resolved to the government's advantage. 

Under various statutes providing therefor, relief 
has been provided by way of refund of duties paid, 
as in the case of such error as clerical error in en¬ 
try or liquidation.®^ An importer’s right to a re¬ 
fund of duties collected on goods not actually im¬ 
ported, as in the case of wantage, has been care¬ 
fully upheld by the courts.®^ 

A refund to which an importer is entitled may 
not be arbitrarily or capriciously refused by the 
secretary of the treasury;®^ but doubt as to the 
construction of a statute granting a refund of du¬ 
ties collected must be resolved .to the government’s 
advantage,®® and the benefit of a statutory provi¬ 
sion for refund can be had only on compliance with 
the customs regulations made thereunder.®*^ 


72. XJ.S.—U. S. V. Mexican Interna¬ 
tional R. Co., C.C.Tex., 154 F. 519. 

17 C.J. p 642 note 7. 

73. TJ.S.—U. S. V. Five Hundred 
Boxes of Pipes, D.C.Mich., 25 F. 
Cas-No.15,116, 2 Abb. 500, followed 
in U. S. V. Tliree Hundred Fifty 
Chests of Tea, N.Y., 12 Wheat. 486, 
6 L-Ed. 702, 

74. TJ.S.—Benton v. Woolsey, N.T., 
12 Pet. 27, 9 L.Ed. 987—U. S. v. 
Three Hundred Fifty Chests of 
Tea, N.T., 12 Wheat. 486, 6 L.Ed. 
702. 

75. U.S.—^XJ. S. V. Three Hundred 

Fifty Chests of Tea, N.T,, 12 

Wheat. 486, 6 L.Ed. 702. 

76. U.S.—^Harris v. Dennie, Mass., 
3 Pet. 292, 7 L.Ed. 683, reversing 
6 Pick. 120. 

17 C.J. p 642 note 11. 

77. U.S.—^Hendricks v. Schmidt, N. 
Y., 68 F. 425, 15 C.C.A. 504. 

17 C.J. p 642 note 12. 

78. U.S.—U. S. V. Three Hundred 

Fifty Chests of Tea, N.Y., 12 

Wheat. 486, 6 L.Ed. 702—^U. S. 
V. Murdoch, D.C., 27 P.Cas.No.l5,- 
836, 2 Cranch C.C. 486. 

79. U.S.—Conard v. Pac. Ins. Co., 
Pa., 6 Pet. 262, 8 L.Ed. 392. 

17 C.J. p 642 note 14. 

80. U.S.—U. S. V. Five Hundred 


Boxes of Pipes, B.C.Mich., 25 F, 
Cas.No.15,116, 2 Abb. 500. 

81. Tex.—Ney v. Ladd, Civ.App., 68 
S.W. 1014. 

82. U.S.—Bank of America v. Whit¬ 
ney-Central Nat. Bank, C.C.A.La., 
291 F. 929, petition for certiorari 
dismissed Whitney-Central Nat. 
Bank v. Bank of America, 44 S.Ct. 
331, 264 U.S. 598, 68 L.Ed. 869. 

Duty paid on. part of lot 

Where duty had been paid on only 
a part of a lot of merchandise, one 
presenting- such a permit, calling for 
part of the lot, would be entitled to 
take at least the goods on which the 
duty had been paid.—Bank of Ameri¬ 
ca V. Whitney-Central Nat. Bank, 
supra. 

83. U.S.—^U. S. V. Woodward-New- 

house Co., 11 Ct.Cust.App. 284—U. 
S. V. Kuppenheimer, 6 Ct.Cust.App. 
389. ' 

17 C.J. p 637 notes 1, 4-6—17 C.J. 

p 638 note 17. 

Drawbacks see infra § 227. 

Protest of collector’s refusal to re¬ 
liquidate entry for clerical error 
see supra § 162. 

Recovery of duties paid see infra §§ 
228-244. 

History of legislation is reviewed. 
—Thomsen v. U. S., 5 Ct.Cust.App. 
69. 


Erroneous liquidation of entry 

“The fact that the collector, act¬ 
ing under a mistaken view of the 
law, saw fit to liquidate the entry 
upon a larger amount than the gross 
entered value . , . cannot make 

a case of manifest clerical error un¬ 
der paragraph Y of section III of 
the Tariff Act of 1913.”—U. S, v. 
Woodward-Newhouse Co., 11 Ct.Cust. 
App, 284, 287. 

84. U.S.—Lippincott Co. v. U. S., 11 
Ct.Cust.App. 29. 

Shortgage or nonimportation gener¬ 
ally see supra § 126. 

85. U.S.—U. S. V. Cornell Steamboat 
Co., N.Y., 137 F. 455, 69 C.C.A. 603, 
affirmed 26 S.Ct. 648, 202 U.S. 184, 
50 L.Ed. 987. 

86. U.S.—Thomas v, U. S., 60 Ct.Cl. 
660—Hatton v. U. S., 60 Ct.Cl. 659. 

Averment as to date 

Averment of return of animals 
“under date of” a named date, is in¬ 
sufficient, under statute authorizing 
refund of duties if returned “after”' 
such date.—Thomas v. U. S., 60 Ct. 
CL 660—^Hatton v. U. S., 60 Ct.CL 
659. 

87. U.S.—^U. S. V. Maine Central Ry. 
Co., 9 Ct.Cust.App. 192—U. S. V. 

I Cornett, 5 Ct.Cust.App. 334. 
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The refunding of duties by reason of a protest 
sustained by the proper tribunal is a function of the 
secretary of the treasury, and not of the collector; 
and the latter may not be restrained by suit from 
disposing of such moneys.Neither does the court 
which reviewed the decision have jurisdiction to di¬ 
rect the collector as to his disposition of the funds 
accruing under such decision.®^ In an action for 
the remission or refund of duties, the question of 
jurisdiction, raised in the reviewing court, must be 
dealt with by it, even though not raised in the trial 
court.^^ 

LosSj injuryj or destruction of goods. Under 
statutory provisions, Tariff Act of June 17, 1930, 
c 497 tit IV § 563, 46 U.S.St. at L. p 746, 19 U.S. 
C.A. § 1563, superseding Tariff Act of Sept. 21, 
1922, c 356 tit IV § 563, 42 U.S.St. at L. p 978, for 
the abatement or refund of the duties on merchan¬ 
dise lost, injured, or destroyed, in whole or in part, 
while in bonded warehouses or customs custody, the 
importer is entitled to a refund, if the duties have 
been paid, and to an abatement, in whole or part, 
according to the damage, if they have not.^i The 
allowance should be based on the evidence adduced 
with respect to loss or damage claimant has the 
burden of showing damage^^ and the extent there¬ 
of, measured in dollars.^^ The provisions for pro¬ 


test and reliquidation in the Tariff Act of 1922 were 
held not to place a time limit on the provision for 
abatement or re fund,and the written notice called 
for was required to be given within a reasonable 
time, unreasonable delay being a bar to recovery.96 

Where, under another provision, merchandise re¬ 
maining in a bonded warehouse more than a speci¬ 
fied period after importation is to be regarded as 
abandoned, no refund is allowable for casualty suf¬ 
fered by such merchandise after the expiration of 
the period.^'^ 

Additional duties for undervaUiation. A statu¬ 
tory provision that additional duty for undervalu¬ 
ation may not be refunded in case of exportation of 
the merchandise applies to ores smelted in bonded 
warehouse for reexportation.^^ 

§ 227. Drawbacks 

a. Nature and purpose 

b. Construction of statutes generally 

c. Compliance with statutes and regula¬ 

tions 

d. Goods subject to drawback 

e. Amount and apportionment 

f. Jurisdiction over suits to recover 

g. Persons entitled, assignment 

h. Recovery of wrongful payments 


88. U.S.—Joannidis v. Loeb, C.C.N. 
Y., 191 F. 93. 

89. U.S.—U. S. V, Calogera, C.C.N.T., 
1S3 F. 909. 

90. U.S.—Patchogue-Plymouth Mills 
Corporation v. Burning, C.C.A.lSr. 
Y., 101 F.2d 41. 

01. U.S.—Knauth, Nachod & Kuhne 
V. U. S., 13 Ct.Cust.App. 324—Uber- 
ti ^ Cia V. U. S., 12 Ct.Cust.App. 
373. 

Witlidrawal of g'oods from bond 
“Section 563 [of the Tariff Act of 
1922] is a provision for an abate¬ 
ment or allowance to be made upon 
duties which are collected or may be 
collected, and presupposes a with¬ 
drawal of the goods for some pur¬ 
pose. It is not easy to see how 
this provision may be held to apply 
to cases where the goods are not 
withdrawn, but aye destroyed and 
where no duties ever accrue., For, if 
the goods are in bond, and never 
withdrawn, and are destroyed under 
section 557, then no duties ever ac¬ 
crue against them.”—Casazza & 
Bros. V. U. S., 13 Ct.Cust.App. 627, 
631. 

Loss by theft was not covered by 
the act of 1922.—Shaw & Co. v. U. 
S., 14 Ct.Cust.App. 147. 

Prior law applicable 

Where merchandise was destroyed 
prior to the enactment of the Tar¬ 


iff Act of 1922, § 641 of which pre¬ 
served accrued rights, the claim for 
refund is governed by the provi¬ 
sions of the preceding act, and not 
by those of the act of 1922.—U. S. 
V. Southern Paper Co., 12 Ct.Cust. 
App. 250. 

92. U.S.—^Abell Forwarding Co. v. 
U. S., 13 Ct.Cust.App. 597. 

Keports of customs officials are 

properly considered.—A. Hofmann, 
Inc., V. U. S., C.C.P.A., 71 F.2d 316. 
Presumptions 

(1) Customs officers and store¬ 
keepers of bonded warehouses are 

presumed to have discharged their 
duty.—Superfos, Inc., v. U. S., 14 Ct. 
Cust.App. 283—Knauth, Nachod & 
Kuhne v. U. S., 13 Ct.Cust.App. 324. 

(2) Where fifty-nine of seventy 
cases were damaged by lire and the 
others were missing, such others are 
presumed destroyed.—Knauth, Na¬ 
chod & Kuhne v. U. S., supra. 

(3) It must be assumed that ap¬ 
praiser estimating damage did not 

include damage caused by rust ac¬ 
cumulated during voyage, but in¬ 

cluded only elements directly result¬ 
ing from casualty.—^A. Hofmann, 
Inc., V. U. S., C.C.P.A., 71 F.2d 316. 

93. U.S.—G. W. Sheldon & Co. v. 
U. S., 18 C.C.P.A.(Customs) 177. 

94. U.S.~G. W. Sheldon & Co. v. 
U. S,, supra. 


Measure of damage 

Damage to lead-covered cables 
while being transported in bond is 
difference between value of cable in 
damaged condition and its value be¬ 
fore being damaged; arid importer 
who merely showed percentage that 
damaged portion bore to total num¬ 
ber of feet imported did not sustain 
claim for damage allowance, where 
amount of salvage value for which 
importer was allowed credit was not 
shown in record.—G. W. Sheldon & 
Co. v. U. S., supra. 

Where appraiser’s report was not 
introduced, in evidence, and the rec¬ 
ord shows that the attorneys on both 
sides disavowed any desire to have 
it made part of the record, it cannot 
be considered for the purpose of as¬ 
certaining the damage in money val¬ 
ue, although it is found in the rec¬ 
ord.—G, W. Sheldon & Co. v. U. S., 
supra. 

95. U.S.—-U. S. V. Chas. J. Webb 
Sons Co., 16 Ct.Cust.App. 156. 

98. U.S.—U. S. V. Chas. J. Webb 
Sons Co., supra. 

97. U.S.—John Zimmerman Co. v. 
U. S., 16 Ct.Cust.App. 139—U. S. v. 
Isler & Guye, 13 Ct.Cust.App. 485. 

98. U.S.—National Zinc Co. v. U. 
S., 7 Ct.Cust.App. 145. 

Hemission of additional duties .see 
supra § 146, 
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a. Nature and Purpose 

A drawback is a refund of duty, made when merchan¬ 
dise is exported after work has been done on it in this 
country. The purpose is to aid domestic manufacturers 
in competing in foreign markets. 

A drawback is a device resorted to for enabling' 
a commodity affected by taxes to be exported and 
sold in the foreign market on the same terms as 
if it had not been taxed at all a refund of duty 
paid on the importation of merchandise, made when 
it is exported after work has been done on it in 
this country.^ The object of drawbacks has been 
said to be partly, at least, to encourage domestic 
manufactures, by enabling the manufacturer to com¬ 
pete in foreign markets with the same articles man¬ 
ufactured in other countries.^ Drawbacks, or the 
equivalent of drawbacks, have been provided in tar¬ 
iff laws of the United States from the very begin¬ 
ning of the government.^ 

An inchoate drawback right arises when goods 
are imported."^ 

A ^'debenture” as the term is used in customs 
laws in connection with drawbacks, has been defined 
as a certiheate given in pursuance of law, by the 
collector of a port of entry, for a certain sum due by 
the United States, payable at a time therein men¬ 


tioned, to an importer, for drawback of duties on 
merchandise imported and exported by him, provid¬ 
ed the duties on the said merchandise shall have 
been discharged prior to the time aforesaid.® 

b. Construction of Statutes Generally 

statutory provisions for drawback should be con¬ 
strued so as to effect their purposes; but doubt must be 
resolved in favor of the government. Their effect is 
prospective rather than retrospective. 

In the construction of the statutory provisions for 
drawbacks, the objects of drawbacks should be kept 
in mind,® but should not induce the court to make 
an illogical interpretation of the statute.*^ Such 
statutes are prospective rather than retroactive in 
their effect,® although a right not exercised may be 
terminated by a statute enacted after ihe privilege 
accrued.® Congress must be presumed to use the 
words of the statute in their known and habitual 
commercial sense, in our own trade, foreign and 
domestic.i^ 

It has been said of a statute providing for draw¬ 
back that it is remedial in character and should be 
liberally construed toward accomplishing its intend¬ 
ed purposes further, that provisions for draw¬ 
back must be construed as a governmental grant 


9^. U.S.—U. S. V. Passavant, N.T., 
18 S.Ct 219, 169 U.S. 16, 42 L.Ed. 
646—Downs v. U. S., Md., 113 P. 
144, 51 C.C.A. 100, affirmed 23 S. 
Ct. 222, 187 U.S. 496, 47 L.Ed. 

275. 

Other definition 

“An allowance made by the gov¬ 
ernment to merchants on the re¬ 
exportation of certain imported goods 
liable to duties, which in some cas¬ 
es consists of the whole, in others 
of a part, of the duties w^hich had 
been paid upon the importation.”— 
Bouvier L.D. 

Export from warehoiLse 

A statutory provision that mer¬ 
chandise on which duty has been 
paid may remain in the warehouse 
“in custody of the officers of the cus¬ 
toms . . . and if exported direct¬ 

ly from such custody to a foreign 
•country, within three years, shall 
be entitled to return duties” was 
said to be “part of the plan for the 
payment of drawbacks.”—Franklin 
Sugar Refining Co. v. U. S., Pa., 26 

S.Ct. 720, 202 U.S. 580, 50 L.Ed. 1153. 

1. jST.r.—Hirschberg v. Bertal Tex¬ 
tile Co., 264 N.Y.S. 215, 238 App. 
Div. 338. 

2. U.S.—Tide-Water Oil Co. v. U. S.. 
Ct.Cl., 18 S.Ct. 837, 171 U.S. 210, 
43 L.Ed. 139. 

N.Y.—Gulf Oil Corporation v. Mc- 
Goldrick, 9 K.Y.S.2d 544, 256 App, 
Div. 207, affirmed 22 N.E.2d 480. 

25 C.J.S.—25 


Other statements of purpose see 17 
C.J. p 663 note 50. 

3. U.S.—xMengel Co. v. U. S., 20 C. 
C.P.A.(Customs) 399, 405. 

“It is a policy as well fixed in 
our system of government as is the 
tariff system itself.”—Mengel Co. 
v. U. S., supra. 

4. N.Y.—^Hirschberg v. Bertal Tex¬ 
tile Co., 264 N.Y.S. 215, 238 App. 
Div. 338. 

5. U.S.—W. H. Thomas & Son Co. 
V. Barnett, C.C.Ky., 135 P. 172, 
175, affirmed in 144 F. 338, 75 C.C. 
A. 300, quoting Bouvier L.D. 

17 C.J. p 664 notes 68, 69. 

6. U.S.—Tide-Water Oil Co. v. U. 

S., 18 S.Ct. 837, 171 U.S. 210, 43 L. 
Ed. 139, affirming 31 Ct.Cl, 90— 
U. S. V. Whidden, D.C.Me., 28 F. 
Cas.No.16,670, 3 Ware 269. 

Purpose see supra § 227 a. 

7. U.S. — Joseph Schlitz Brewing 

Co. V. U. S., Ct.Cl., 21 S.Ct. 740, 
181 U.S. 584, 45 L.Ed. 1013. 

8 . U.S.—^Kennedy v. U. S., 23 Ct.Cl. 
363—L. Sandoz Vuille, Inc. v. U. 

S., 22 C.C.P.A. (Customs) 303—Men¬ 
gel Co. V. U. S., 20 C.C.P.A. (Cus¬ 
toms) 399. 

Change of rate 

While the treasury department had 
the right to change the rate of 
drawback, which it subsequently did, 
such change cannot have a retro¬ 
active effect so as to deprive plain- 
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tiff of the drawback already allowed. 
—American Tobacco Co. v. U. S., 
54 Ct.Cl. 83. 

Accruing right 

A provision of the Tariff Act of 
1930, 19 U.S.C.A. § 1313 h, denying 
drawback unless the completed arti¬ 
cle IS exported within three years 
after importation of the imported 
merchandise, evidences no intent 
that it be retroactive; and where 
goods were imported and assessed 
for duty under the prior act, and 
the articles manufactured therefrom 
were exported after the enactment of 
the 1930 act and more than three 
years after the importation, draw¬ 
back should be allowed, as provided 
for in both acts, in view of the act 
of 1930 § 651 c, 19 U.S.C.A, § 1651 e, 
providing that “the repeal of exist¬ 
ing laws . . . shall not affect 

. . . any right accruing or ac¬ 

crued.”—Joshua Hoyle & Sons v. U. 

S., 25 C.C.P.A.(Customs) 128—Men¬ 
gel Co. V. U. S., 20 C.C.P.A. (Cus¬ 
toms) 399. 

9. U.S.—Cunard SS. Co. v. U. S., 25 
Ct.Cl. 428. 

10. U.S.—U. S. V. Eighty-Five Hogs¬ 
heads of Sugar, N.Y., 7 Pet, 404, 8 
L.Ed. 728, affirmed, C.C., 25 P.Cas. 
No.15,037, 2 Paine 54. 

17 C.J. p 663 note 59. 

Construction of tariff laws in gen¬ 
eral see supra § 19. 

11. U.S,—Fenton Co. v. U. S., 14 Ct. 
Cust.App. 277. 
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of a privileg’e, so tliat any doubt in their construc¬ 
tion must be resolved in favor of the government.^^ 

Customs regulations relating to drawbacks have 
the force of law.^^ 

Bond against relanding. In 17 CJ. p 664 notes 
70-71, are summarized decisions under former stat¬ 
utes requiring a bond that goods which have been 
exported and on which a drawback has been claimed 
shall not be relanded in any United States port. 

c. Compliance with Statutes and Eegulations 

A party claiming drawback must bring himself clear¬ 
ly within the drawback provisions, and show compliance 
with all requirements of law, Including valid customs 
"eguiatlons. 

An allowance of drawback being an exemption 
from the operation of the general statutes applica¬ 
ble to the imposition of customs, a party claiming 
such benefit or gratuity must bring himself clearly 
within the intenU^ and scope^^ of' the drawback 
provisions, and show that he has performed all the 
preliminary steps and acts prescribed by law,^® 
within the time so prescribed.!^ Likewise, com¬ 
pliance with customs regulations is a condition pre¬ 
cedent to the recovery of drawback,!^ unless the 
regulation is invalid.!^ 

Time limitation on suit. A statutory period of 


limitation on the time within which suits for draw¬ 
backs must be brought begins to run from the date 
of exportation and not from the date of the treas¬ 
ury decision on the claim. 

Protest with respect to drawback is considered in 
§§ 161-175 supra. 

d. Groods Subject to Drawback 

As used In drawback statutes, the terms “manufac¬ 
tured'* and “produced*' cannot be precisely defined, each 
case being considered on its merits; but the imported 
material must be transformed into a new and different 
article. The original purpose of the importation or of the 
transformation is immaterial. 

As used in a statute allowing a drawback on the 
exportation of articles manufactured or produced in 
the United States with the use of imported mer¬ 
chandise, no precise definition of the terms ''man¬ 
ufactured” and "produced” can be given, and each 
case must be considered on its merits.2! Similar 
statutes providing for the allowance of a drawback 
on imported merchandise or materials when used in 
the "manufacture or production” of articles manu¬ 
factured or produced in the United States and sub¬ 
sequently exported mean that the "imported mer¬ 
chandise or materials” must enter into and form one 
of the ingredients of the manufactured article .22 
The word "manufacture” or "manufactured” in such 
statutes implies that the imported material must be 


12 . U.S.—Nestle's Food Co. v. U. S., | 
16 Ct.Cust.App. 451. 

13. XJ.S.—Spencer, Kellogg & Sons 
V. U. S., 13 Ct.Cust.App. 612. 

Regulations generally see supra § 
78. 

14. U.S.—Howard Hardy & Co. v. 
U. S., 25 C.C.P.A.(Customs) 16. 

17 C.J. P 665 note 80. 

15. U.S.—U. S. V. Adolphe Schwob, 
Inc., 21 C.C.P.A, (Customs) 116— 
Pelz-Greenstein Co. v. U. S., 17 C. 
C.P.A.(Customs) 305. 

17 C.J. p 665 -note 81. 

16. U.S.—Henry Hollander Co. v. U. 
S., 22 C.C.P.A. (Customs) 645. 

17 C.J. p 665 note 82. 

17. U.S.—Davis v. U. S., 17 Ct.Cl. 
292. 

17 C.J. p 66 5 note 83. 

18. U.S.—American Tobacco Co. v. 
U. S., 61 Ct'ci. 980~Nestle's Food 
Co. V. U. S., 16 Ct.Cust.App. 451— 
Albers Bros. Milling Co. v. U. S., 
16 Ct.Cust.App. 236—Spencer, Kel¬ 
logg & Sons V. U. S., 13 Ct.Cust. 
App. 612. 

Drawback: held properly denied 
(1) Where oral notice of intention 
to export with benefit of drawback 
was given inspector before lading 
and written notice to collector after¬ 
ward.—Spencer, Kellogg & Sons v. 
U. S., supra. 


(2) Under evidence as to diver¬ 
sion of merchandise from vessel 
named in notice of intent to another 
vessel without notice.—Nestle’s Pood 
Co. V. U. S., 16 Ct.Cust.App. 451. 

To make prima facie showing be¬ 
fore the collector, affidavits and oth¬ 
er papers showing manufacture and 
exportation of merchandise manu¬ 
factured from imported material are 
essential.—U. S. v. C. J. Holt & 
Co., 17 C.C.P.A. (Customs) 385. 

19. U.S.—U. S. V. Champion Coated 
Paper Co., 22 C.C.P.A. (Customs) 
414. 

Time limit for completing claims 

A regulation providing that claims 
for drawback not completed within 
two years from the date of clearance 
of the exporting vessel shall be treat¬ 
ed as abandoned “is in effect a stat¬ 
ute of limitations, unauthorized by 
law and . . . unreasonable and 

invalid."—^U. S. v. Champion Coated 
Paper Co., 22 C.C.P.A.(Customs) 414, 
419, distinguishing U. S. v. Gauen 
Watch Co., 21 C.C.P.A.(Customs) 225, 
as involving “an entirely different 
statement of facts," 

20. U.S.—Kennedy v. U. S., N.Y., 95 
F. 127, 37 C.C.A. 25. affirming, C. 
C., 79 P. 893. 
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21. U.S.—Rolland Freres, Inc. v. U. 
S., 23 C.C.P.A. (Customs) 81. 

Mero expenditure of some manu¬ 
facturing effort on an article 
brought into this country and sub¬ 
sequently exported is not sufficient 
to warrant the allowance of a draw¬ 
back thereon.—Rolland Freres, Inc. 
V U. S., supra. 

Senses of word “manufactured” 

“A thing may be manufactured in 
one tariff sense and not manufactured 
in another tariff sense."—Howard 
Hardy & Co. v. U. S., 25 C.C.P.A. 
(Customs) 16, 19. 

22. U.S.—Joseph Schlitz Brewing 
Co. V. U. S., Ct.Cl., 21 S.Ct. 740, 
181 U.S. 584, 45 L.Ed. 1013. 

17 C.J. p 663 note 61. 

Raw material like coal, in the pro¬ 
duction of which no materials are 
used which enter into and form a 
part of the exported product, would 
not be within the statute.—U. S. v. 
Allen, Cal., 16 S.Ct. 1071, 163 U.S. 
499, 41 L Ed. 242, reversing 58 F. 

' 864, 7 C.C.A. 547. 

Drawback is allowed on “articles” 
manufactured or produced and ex¬ 
ported, and not on the parts im¬ 
ported and used in the manufacture 
or production thereof.—Chas. Adler’s 
Sons V. U. S., 21 C.C.P.A. (Customs) 
573. 
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transformed and a new and different article having 
a distinctive name, character, or use produced.^s 
Even a transformation performed for the sole pur¬ 
pose of obtaining drawback may bring imported 
goods within the letter and spirit of the statute 
and whether one claiming drawback originally im¬ 
ported the goods for manufacture and export or for 
sale is immaterial.^s It is essential, when the im¬ 
ported article is made in part from domestic ma¬ 
terial, that the imported materials, or the parts of 
the articles made from such materials, shall so ap¬ 
pear in the completed articles that the quantity or 
measure thereof may be ascertained.^^ 

Manufacture in the United States must be in 
good faith,2'?' as, also, must exportation.28 

Foreign destination, rather than mere transporta¬ 
tion out of the country, as for use during the voy¬ 
age, on a foreign-going vessel is intended.29 

Goods remaining in customs custody. Under a 
statute granting drawback, under treasury regula¬ 
tions, on goods which have remained continuously 
in customs custody, and a regulation providing that 
such custody ceases when the delivery permit has 
been “accepted’' by the officer in charge, receipt of 
the permit by such officer is not the acceptance con¬ 
templated by the statute, where both parties intend¬ 
ed otherwise.^® 


Imports under bond for exportation. Goods im¬ 
ported under a statute allowing free importation of 
goods under bond for their exportation within a 
specified period, but not so exported, so that the du¬ 
ties were paid, cannot be made the subject matter 
of drawback.2i 

Philippine act; duty on fuel for vessels. A pro¬ 
vision of the Philippine Tariff Act, Act of 1909 § 
21, 36 U.S.St. at L. p 176, for drawback of duty im¬ 
posed on fuel imported and sold for the propulsion 
of vessels engaged in trade with foreign countries 
has been held applicable to fuel sold to all vessels so 
trading, regardless of registry.32 

e. Amount and Apportionment 

Where a statute Is silent as to the amount of, or 
method of apportioning, drawback, the court will adopt 
the most reasonable and just statutory construction or 
method of division. 

Where a statute is silent as to the amount of 
drawback or the method of apportioning it, the 
court will adopt the construction of the statute or 
the method of division which seems to it the most 
reasonable and just .^2 

Interest. Where a statute provides for interest on 
a claim against the United States only after the 
claim has been “duly allowed by legal authority,” 
no interest is allowable on a claim for drawback, 
the payment of which was suspended pending in- 


2a U.S.—Howard Hardy & Co. v. U. 

S., 25 C.C.P.A. (Customs) 16—Hol¬ 
land Freres, Inc. v. U. S., 23 C.C. 

P.A. (Customs) 81. 

17 C.J. p 664 note 63. 

G-oods held entitled to drawback 

(1) Watchcases and watch move¬ 
ments, separately imported for sale, 
unsuccessfully offered for sale in 
the United States and then assembled 
into watches and exported.—U. S. v. 
Adolphe Schwob, Inc., 21 C.C.P.A. 
<Customs) 116. 

(2) Cotton goods, bleached and 
mercerized, held entitled to draw¬ 
back under long continued adminis¬ 
trative practice.—Joshua Hoyle & 
Sons V. U. S., 25 C.C.P.A.(Customs) 
128. 

CJoods held not entitled to drawback 

(1) Woolen piece goods, imported 
from London and subjected in this 
country to an '“Imperial finishing'’ 
process for the alleged purpose of 
shrinkage, and then exported.—PIow- 
ard Hardy &. Co. v. U. S., 25 C.C.P.A. 
(Customs) 16. 

(2) Plain unembroidered dresses 
which subsequent to importation 
were embroidered, the character and 
extent of such embroidery not be¬ 
ing definitely shown, are not entitled 
to drawback, where plain dresses of 
a given size and make were import¬ 


ed and women's dresses of the same 
size, but little different in character, 
were exported.—Rolland Freres, Inc. 
V. U. S., 23 C.C.P.A.(Customs) 81. 

24. U.S.—^Howard Hardy & Co. v. U. 

S., 25 C.C.P.A.(Customs) 16—Rol¬ 
land Freres, Inc. v. U. S., 23 C.C. 
P.A. (Customs) 81—^U. S. v. Adolphe 
Schwob, Inc., 21 C.C.P.A. (Customs) 
116. 

25. U.S.—U. S. V. Adolphe Schwob, 
Inc., supra. 

26. U.S.—^Anglo-American Provision 
Co. V. U. S., Ill., 116 F. 248, 53 C. 
C.A. 28, certiorari denied 23 S.Ct. 
854, 190 U.S. 558, 47 L.Bd. 1184. 

17 C.J. p 664 note 67, 

27. U.S.—Tide-Water Oil Co. v. U. 

S., Ct.CL, 18 S.Ct. 837, 171 U.S. 210, 
43 L.Ed. 139, 

28 . U.S.—Swan, etc., Co, v. U. S., 37 
Ct.Cl. 101, affirmed 23 S.Ct. 702, 
190 U.S. 143, 47 L.Ed. 984. 

29. U.S.—Kennedy v. U. S., N.Y., 95 
F. 127, 37 C.C.A, 25, affirming, C. 
a, 79 F. 893. 

17 C.J. p 664 note 66. 

“Exports” see supra § 3. 

30 . U.S.—Fenton Co. v. U. S., 14 Ct. 
Cust.App. 277. 

31. U.S,—Pelz-Greenstein Co. v. U. 

S., 17 C.C.P.A.(Custonxs) 305. 
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32. U.S,—^Asiatic Petroleum Co. 

(Philippine Islands) v. Insular 
Collector of Customs, 56 S.Ct. 651, 
297 U.S. 666, 80 L.Ed. 967. 

33. U.S.—U. S. V. Dean Linseed-Oil 
Co., N.T., 87 F. 453, 31 C.C.A. 51, 
reversing, C.C., 78 F. 467. 

17 C.J. p 664 note 75. 

Bistribution in propoxtixin. to valTie 
Under Act Aug. 27, 1894, § 22, pro¬ 
viding for a drawback on exported 
articles equal in amount to the du¬ 
ties paid on the imported materials 
used in their manufacture, less one 
per cent, where linseed oil and lin¬ 
seed oil cake are both derived from 
imported linseed, the duty is prop¬ 
erly distributed between them in 
proportion to their value, rather 
than their weight, in view of the 
long-continued departmental inter¬ 
pretation of the statute to this ef¬ 
fect, and its reenactment without 
substantial change.—National Lead 
Co. V. U. S., 40 S.Ct. 237, 252 U.S. 
140, 64 L.Ed. 496, affirming 53 Ct. 
CL 635. 

Brawback computed on. value basis 
U.S.—American Tobacco Co. v. U. 

S., 61 Ct.Cl. 980. 

Brawback computed on weight basis 
U.S.—American Tobacco Co. v. U. S., 
54 Ct.Cl. 83. 
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vestigation of prior payments of drawback and suit 
to recover tliem.34 

f. Jurisdiction over Suits to Recover 

Suits against the United States for drawback have 
been permitted in the district courts, the court of claims, 
and state courts. 

Suits against the United States for the enforce¬ 
ment of claims for drawback may be brought not 
only in district courts of the United States, but in 
the court of claims as well.^S While the jurisdic¬ 
tion of the court of claims in all matters relating 
to the recovery of duties was at one time denied,^® 
later cases held that the statutes providing for draw¬ 
backs raise an implied contract that the government 
will refund to the importer this amount when he has 
brought himself within the terms of the statute, and 
that, therefore, that court has jurisdiction, as well as 
the courts particularly provided by the revenue 
laws,It has also been held that a state court has 
jurisdiction over an action against a collector of 
customs to recover a drawback,^® 

g. Persons Entitled, Assignment 

A principal whose agent made the claim for draw¬ 
back has been permitted to sue therefor. A statute pro¬ 


hibiting assignment of claims against the United States 
has been held not to apply to a claim for drawbacks. 

Where the transferee of the bill of lading, who 
made the claim for drawback, is the agent of an¬ 
other, the latter may sue the government for the 
drawback as the real party in interest and where 
agents exported merchandise in their own name and 
received the drawback, their principal can maintain 
an action against them to recover the sum re- 
ceived.^*^ 

In particular circumstances, indorsements and 
memoranda on the back of bills of lading have been 
held insufficient to establish the fact that a claim¬ 
ant of drawback was the shipper or exporter of the 
goods involved.'^^ 

A statute prohibiting the assignment of claims 
against the United States has been held not to ap¬ 
ply to a claim for drawbacks. 

h. Recovery of Wrongful Payments 

The government may recover drawback payments 
made In reliance on false sworn statements. 

Where the government makes drawback payments 
in reliance on false sworn statements of the expor¬ 
ter, it may recover them in an action.^^ 


VIL RECOVERY OF DUTIES PAID 


§ 228. In General 

Duties paid by mistake on property not belonging 
to plaintiff may be recovered. 

Duties paid by mistake on property not belonging 
to plaintiff may be recovered back.^^ 

Refunding of duties collected, under statutes pro¬ 
viding therefor, as in the case of clerical error and 
loss of, or injury to, goods, is considered in § 226 
supra. 


§ 229. Statutory Provisions 

Under the laws, importers have continuously enjoyed 
the right to bring proceedings to recover illegally Imposed 
duties, which proceedings have uniformly been judicial in 
character or have involved judicial review. Congress may 
change the procedure for such recovery. 

Congress has plenary power to prescribe specifi¬ 
cally the methods by which the rights of importers 
against the government may be enforced;^® and 


34. XJ.S.—American Tobacco Co. v. 
U. S., 76 Ct.Cl. 201, certiorari de¬ 
nied 54 S.Ct. 89, 290 U.S. 669, 78 
L.Ed. 578. 

35. TJ.S.—Atlantic Transport Co. v. 
U. S., 5 Ct.Cust.App. 373. 

17 C.J. p 665 note 76. 

36. U.S.—Nicholl v. U. S., Ct.CL, 7 
Wall. 122, 19 L.Ed. 12 5. 

17 C.J. p 665 note 78. 

37. XJ.S.—Campbell v. U. S., 12 Ct. 
Cl. 470, affirmed 2 S.Ct. 759, 107 
U.S. 407, 27 L.Ed. 692. 

17 C.J. p 665 note 79. 

38 . La.—Gove v. Breedlove, 5 Rob. 
78. 

17 C.J. p 665 note 77. 

39. U.S.—^American Tobacco Co. v. 
U. S., 54 Ct.Cl. 83. 

40. Isr.Y —Lake v. Devoe Mfg:. Co., 
7 Daly 161. 


41. U.S.—Albers Bros. Milling Co. 
V. U. S., 16 Ct.Cust.App. 236. 

42. U.S.—Kennedy v. U. S., N.Y., 95 
F. 127, 37 C.C.A. 25, affirming, C. 
C., 79 F. S93. 

17 C.J. p 665 note 86. 

43. U.S.—U. S. V. Union Metallic 
Cartridge Co., D.C.Conn., 265 F. 
349. 

Allegation of noncompliance witli 
regulations 

Where*, in such an action, the com¬ 
plaint alleged that the secretary of 
the treasury promulgated regulations 
requiring the keeping of accurate 
and true accounts of all imported 
materials, and that no true records 
were kept, there was a sufficient al¬ 
legation of failure to comply with 
the regulations.—U. S. v. Union Me¬ 
tallic Cartridge Co., supra. 

Estoppel or laches of government 
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held not shown on the face of the 
complaint, in such an action.—U. S. 
V. Union Metallic Cartridge Co., su¬ 
pra. 

Liability of transferee 

Where an exporter, in reliance on 
whose false statements the govern¬ 
ment paid a drawback, transferred 
all of its assets to another compa¬ 
ny, which assumed its obligations, 
the government could sue the trans¬ 
feree to recover back the drawback. 
—U. S. V. Union Metallic Cartridge 
Co., supra. 

44. Mass.—Derby v. Pierce, 1 Dane 
Abr. 190. 

45 U.S.—Riccomini v. U. S., C.C.A. 

Cal., 69 F.2d 480, 483, quoting 

Corpus Juris. 

17 C.J. p 642 note 17. 

Ratification of illegal collection of 
duties see supra § 5. 
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under the laws of the United States importers have 
continuously enjoyed the right of bringing proceed¬ 
ings for -the recovery of duties illegally imposed on 
imported merchandise, and these proceedings have 
uniformly been judicial in character, or have at 
least involved judicial review at some stage, which 
is appropriate to the fact that the determination of 
the proper tariff classification of imported commodi¬ 
ties often involves intricate points of law and of 
fact.'^® It is competent for congress to change the 
procedure for the recovery of taxes paid as du- 
ties.^'^ Decisions under, or prior to, statutes gov¬ 
erning the procedure for recovering duties paid, in 
effect before the passage of the Customs Adminis¬ 
trative Act of June 10, 1890, 26 U.S.St. at L. p 
131 c 407, are summarized in 17 C.J. p 642 note 21~p 
644 note 38. 

In the normal case of erroneous collection of du¬ 
ties, the statutory remedy is exclusive.^S 
been held that the legality of an assessment cannot 
even be questioned by the importer in the event 
of an action against him by the United States for 
duties due, but he must pay the duties as assessed 
and proceed by proper protest proceedings.^^ 

Special act. Where claimants, because of a fail¬ 
ure to protest and appeal in compliance with stat¬ 
utory requirements, were without redress to recover 
excess duties paid, and congress by special act re¬ 
ferred the claim to the court of claims, under such 
special statute claimants had but one right of action 
embracing all illegal exactions on any and all impor¬ 
tations made, and such cause of action could not be 

split or severed.50 

§ 230. Conditions Precedent 

There Can be no recovery of duties paid unless the 
statutory requirements have been met. 


Decisions with respect to the importer’s obliga¬ 
tion to show compliance with statutory conditions, 
in order to recover duties paid, under statutes in 
effect prior to the passage of the Customs Admin¬ 
istrative Act of June 10, 1R90, 26 U.S.St. at L. p 
131 c 407, are summarized in 17 C.J. p 643 note 34- 
p 644 note 38. Under that act, there can be no re¬ 
covery of duties paid, unless the statutory require¬ 
ments have been met,^^ provided, however, the point 
at issue is one within the purview of the customs 
law.52 

§ 231. - Protest 

It has been uniformly held essential to the recovery 
of excessive duties paid that they shall not have been 
paid voluntarily and without protest. 

During the entire course of the various systems 
under which proceedings have been maintainable 
for the recovery of excessive duties, it has been 
uniformly held essential to the importer’s right of 
recovery that the duties shall not have been paid 
voluntarily and without protest.^^ Protest in some 
form to the collector of customs has been a pre-» 
requisite to the right of the importer to maintain 
proceedings for the recovery of duties paid,^^ re¬ 
gardless of the tribunal having cognizance of the 
proceedings and no customs officers have the 
right to waive the statutory requirements for pro- 
tests.56 

Details with respect to the nature and requisites 
of protests and to protest procedure are considered 
in §§ 161-175 supra. Decisions under early statutes 
requiring protest as a condition precedent to an ac¬ 
tion for the recovery of duties paid are summarized 
at appropriate points in 17 C.J. p 645 note 59-p 653 
note 33, and p 656 notes 4, 5. 


•46. XJ.S.—^U. S. V. Mosby, Ct.Cl., 10 
S.Ct. 327, 133 U.S. 273, 288, 33 L. 
Ed. 625. 

47. U.S.—U. g. V. Marshall Field & 
Co.. C.C.P.A., 94 F.2d 210. 

Compensating taxes under Agricul¬ 
tural Adjustment Act 
The statutory provisions relating 
to right to recover taxes collected 
under the Agricultural Adjustment 
Act embraced compensating taxes, 
notwithstanding that they had, for 
customs purposes, been regarded as 
duties.—U. S. v. Marshall Field & 
Co., supra. 

48. U.S.—George E. Warren Corpo¬ 
ration V. U. S., C.C.A.N-Y., 94 F. 
2d 597, certiorari denied 58 SCt. 
1041, 304 U.S. 572, 82 U,Ed. 1537. 

17 C.J. p 644 note 48. 


tional R, Co„ Tex., 151 F. 545, 81 C. 
C.A. 61. 

17 C,J, p 544 note 51. 

50. U.S.—Post V. U. S., 49 Ct.Cl. 

105. 

51. U.S.—Gulbenkian v. U. S., ZST.T., 
186 P. 133, 108 C.C.A. 245. 

52. U.S.—Dooley v. U. S., N.Y., 21 
S.Ct. 762, 182 U.S. 222, 45 L.Ed. 
1074, followed in Armstrong v. 
U. S., Ct.Cl., 21 S.Ct. 827, 182 U- 
S. 243, 45 L.Ed. 1086. 

53. U.S.—Gulbenkian v. U. S., C.C. 
JSr.Y., 175 F. 860. affirmed 186 F. 
133, 108 C.C.A. 245. 

17 ClJ. p 644 note 53. 

Paymeui made in order to get 
possession of one’s goods has not 
been considered voluntary.—Robert¬ 
son w Bradbury, N.Y., 10 S.Ct. 158, 
132 U.S. 491, 33 L.Ed. 405—17 C.J. 
p 645 note 58. 


54. U.S.—Saltonstall v. Russell. 

Mass., 14 S.Ct. 733, 152 U.S. 628. 
31 L.Ed. 576—Patchogue-Plym- 

outh Mills Corporation v. Burn¬ 
ing, C.C.A.N.T., 101 F.2d 41. 

17 C.J. p 645 note 55. 

Timeliness 

In case the protestant wishes to 
controvert the report of the collec¬ 
tor as to untimeliness of protest, 
he may do so at the trial in an ac¬ 
tion to recover excessive duties 
paid.—Frost v. Saltonstall, C.C. 
Mass., 129 P. 481. 

55. U.S.—Schlesinger v. U. S., 1 Ct. 
Cl. 16, followed in Ogden v. U. S., 
1 Ct.Cl. 96; Nicoll v. U. S., 1 Ct. 
Cl. 70. 

56. U.S.—In re Guggenheim Smelt¬ 
ing Co., N.J., 112 F. 517, 50 C.C.A. 
374, certiorari denied 22 S.Ct. 942, 
186 U.S. 485, 46 L.Ed. 1260. 

17 C.J. p 645 note 57. 


49. U.S.—U. S. V. Mexican Interna¬ 
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I 232. - Appeal 

Examine Pocket Parts for later cases. 


§ 233. Defenses 

Discontinuance of a suit for excess of duty collected 
according to one claim, on refund thereof, does not pre¬ 
clude the importer from suing for the remaining excess 
according to his other claim. Where an answer alleges 
that the amount exacted was proper, the fact that duty 
was assessed on the wrong theory as to the composition 
of the goods does not prevent a showing that they were 
liable on other grounds to the amount of duty collected. 

An importer who has permitted imports of food 
to go into consumption in the commerce of the 
United States will not be permitted, as a basis for 
requesting a refund of the duties assessed, to claim 
that they were unfit for importation.^^ The vol¬ 
untary refunding to an importer, whose protest was 
in the alternative, of the excess of duty collected 
according to one of his claims, and-tfie discontinu¬ 
ance of a suit brought for such excess, will not, in 
the absence of any release or evidence of accord and 
satisfaction, preclude him from maintaining another 
suit to recover the remaining excess according to 
his other claim.^S Where the complaint alleged 
that the collector exacted more than the true amount 
as duty on certain goods, and the answer alleged 
that the amount collected was the amount properly 
due under the law, the fact that duty was assessed 
on the wrong theory as to their composition does 
not prevent defendant from showing that they were 
liable on other grounds to the amount of duty col- 
lected.®^ 

§ 234. Persons Entitled to Sue 

Under earlier statutes, a mere assignee of the Im¬ 
porter's claim could not maintain an action for duties 
paid under protest; but one purchasing merchandise in 


bond, and required to pay the duty in order to obtain 
possession, could so sue. 

Under earlier statutes, mere assignee of the claim 
of the importer could not maintain an action to re¬ 
cover duties paid under protest ;60 but if merchan¬ 
dise was purchased while in bond, and the purchas¬ 
er was required to pay the duty in order to obtain 
possession, the claim against the government fol¬ 
lowed the merchandise for the benefit of the pur¬ 
chaser, so as to entitle him to sue to recover duties 
paid.®^ However, if the duties were paid by the 
one who withdrew the merchandise on the impor¬ 
ter's written authorization, presumably as his agent, 
the right against the government remained in the 

importer.^2 

§ 235. Persons Liable 

Collectors' immunity from liability for, or on account 
of, the collection of duties, under the Customs Adminis¬ 
trative Act, does not extend to cases outside the act. 

Early decisions involving the liability of collec¬ 
tors for improper exaction or withholding of du¬ 
ties are summarized in 17 C.J. p 604 notes 34, 41, 
42, p 642 note 21, and p 643 notes 24-26. The im¬ 
munity of collectors from liability for, or on ac¬ 
count of, the collection of duties, under § 25 of the 
Customs Administrative Act of June 10, 1890, 26 
U.S.St. at L. p 131, c 407, does not extend to cas¬ 
es not falling within the act.®^ 

§ 236. Jurisdiction and Venue 

Jurisdiction of actions to recover duties Improperly 
exacted is in the customs courts exclusively. 

A United States district court has no jurisdiction 
of an action to recover customs duties alleged to 
have been exacted improperly, jurisdiction of such 
causes having been conferred exclusively on the 
customs courts and this is true even where the 


57. U.S,—Boston Brokerage Co. v. 
IT. S., 22 C.C.P.A.(Customs) 461. 

58. U.S.—Robertson v. Edelhoff, N. 
T., 91 F. 642, 34 C.C.A. 34. 

59- U.S.—Herrman v. Miller, N.Y., 
8 S.Ct. 1090, 127 U.S. 363, 32 L. 
Ed. 186. 

60. U.S.—Hager v. Swayne, Cal., 13 
S.Ct. 841, 149 U.S. 242, 31 L.Bd. 
719. 

17 C.J. p 646 note 89. . 

61. U.S.—Spalding v. Castro, Ill., 
14 S.Ct. 768, 153 U.S. 38, 38 L. 
Ed. 626. 

17 C.J. p 646 note 90. 

62. U.S.—Simpson v. Schell, C.C.IST. 
Y., 14 F. 286. 

17 C.J. p 646 note 91. 

63. U.S.—De Lima v. Bidwell, N. 
Y., 21 S.Ct. 743, 182 U.S, 1, 45 L. 
Ed. 1041. 


64. U.S.—Palchogue-Plymouth Mills 

Corporation v. Burning, C.C.A.N.Y., 

101 F.2d 41, 43—Riccomini v. U. 

S., aC.A.Cal., 69 P.2d 480. 

“Secs. 307-310 of 28 IT.S.C.A. show 
that it was intended to have litiga¬ 
tion regarding revenues derived 
from customs conducted in the cus¬ 
toms courts."—Patchogue-Plymouth 
Mills Corporation v. Burning, C.C.A. 
N.Y., 101 F.2d 41, 43. 

Historical 

"Prior to the enactment by Con¬ 
gress of the Customs Administra¬ 
tion Act of 1890 (26 Stat. 131), ac¬ 
tions against the collector of cus¬ 
toms were properly brought in the 
District Courts. 'This act was de¬ 
signed to relieve the Bistrict Court 
from passing on this class of con¬ 
troversies. Congress later by the 
Tariff Act of 1909 (36 Slat, 105) 
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took from the Circuit Court of Ap¬ 
peals jurisdiction to review deci¬ 
sions of the Board of General Ap¬ 
praisers, and established the Court 
of Customs Appeals to exercise the 
functions theretofore vested in the 
Circuit Courts. Subsequent acts of 
Congress have withdrawn from the 
jurisdiction of the Bistrict Courts 
and the Circuit Court of Appeals 
claims brought against the govern¬ 
ment to recover duties exacted in 
the collection of the customs rev¬ 
enues. . . . That Congress 

meant to establish a complete and 
exclusive system for the handling 
of customs cases is clearly indicat¬ 
ed by section 308, tit. 28 U.S.C.A. 
(Judicial Code, § 195, amended)."— 
Riccomini v. United States, C.C.A. 
Cal., 69 F.2d 480, 483. 

Suits to recover compensating 
taxes paid as duties, under the Ag- 
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constitutionality of the customs act is brought into 
question.^S 

§ 237. Time to Sue and Limitations 
Consult Pocket Parts for later cases. 

§ 238. Pleading 
Consult Pocket Parts for later cases. 

§ 239. Evidence 

Under former procedures for recovering duties paid, 
a presumption of correct classification of the goods was 
held to prevail; and there were adjudications as to the 
admissibility of samples and of evidence as to validity of 
appraisement. 

Decisions as to matters of evidence, under for¬ 
mer procedures for the recovery of duties paid, 
were to the effect that a presumption of correct 
classification of the goods will prevail that upon 
questions as to validity of appraisement, evidence 
is admissible tending to show that the examination 
and appraisal were not conducted in compliance 
with the statute,®*^ or that the proceedings on ap¬ 
praisement substantially complied with the stat¬ 
ute;®® and that samples of merchandise, to be ad¬ 
missible, must be shown to be a part of the impor¬ 
tation itself, or substantially identical therewith.®^ 

Evidence as to commercial designation is consid¬ 
ered in § 24 supra. 

§ 240. Amount of Recovery 

Consult Pocket Parts for later cases. 

§ 241. - Interest 

Under early statutes, interest upon a recovery of 
duties paid was allowed in some decisions, but not in 
others. 


Under early statutes, interest upon a recovery by 
a claimant of duties paid was allowed in some de¬ 
cisions,'® but not in others.Acceptance of the 
principal, on the refund of duties improperly ex¬ 
acted, was held tantamount to a waiver of the 
claim of interest.'^^ 

§ 242. Trial and Judgment 

Under former procedures for recovering duties paid, 
the interpretation of words of common speech was held 
a matter of law; but other questions, such as a question 
of use, were held questions of fact. 

Decisions as to questions of law and fact, under 
former procedures for the recovery of duties paid, 
may be summarized as follows: The interpretation 
of words of common speech, being within judicial 
knowledge, is a matter of law;'^s it is a ques¬ 
tion of fact whether particular articles are includ¬ 
ed in some particular name used in the tariff laws 
in some technical sense.*^^ A question of use is one 
of fact.*^® Likewise, the similarity of an article to 
another article is a question which must be proved 
by evidence,'^® as are questions as to the component 
material of chief value. 

As appears in § 24 supra the question of commer¬ 
cial meaning is one of fact, 

§ 243. Appeal and Error 

The court of claims cannot review the action of the 
customs court as to refund of excess duties paid, or 
Inquire into the correctness of the classification of 
merchandise by customs officials. 

The court of claims has no jurisdiction to review 
the action of the customs court as to the refund 
of excess duties paid, or to inquire into the cor¬ 
rectness of the classification of merchandise by the 
customs officials^® 

Review of proceedings generally is considered in 
§§ 176-198 supra. 


ricultural Adjustment Act of May 
12, 1933, 7 U.S.C.A. § 6l5e, 48 U.S. 
St. at L. p 39, are, however, not 
within the jurisdiction of the cus¬ 
toms court, hut of the court of 
claims and the district courts.—U. 
S. V. Marshall Field & Co., C.C.P.A., 
94 F.2d 210. 

65. U.S.—Riccomini v. U. S., C.C. 
A.Cal.. 69 F.2d 480. 

ea U.S.—Davies v. Miller, N. T., 
91 F. 647, 34 C.C.A. 37. 

67. U.S.—Oelbermann v. Merritt, N. 
T., 8 S.Ct. 151, 123 U.S. 356, 31 L. 
Ed. 164. 

17 C.J. p 657 note 19. 

QS. U.S.—Hedden v. Iselin, N.Y., 12 
S.Ct. 330, 142 U.S. 676, 35 L.Ed. 
1155—Converse v. Burgess, Mass-, 
18 How. 413, 15 L.Ed. 455. 


69. U.S.—Barney v. Rickard, N.Y., 
15 S.Ct. 642, 157 U.S. 352, 39 L. 
Ed. 730. 

17 C.J. p 654 note 63. 

70. U.S.—Cochran v. Schell, N.Y., 2 
S.Ct. 827, 107 U.S. 625, 27 L.Ed. 
543. 

17 C.J. p 644 note 40. 

71. U.S.—White v. Arthur, C.C.N. 
Y., 10 F. 80, 20 Blatchf. 237. 

17 C.J- p 644 note 39. 

Ziaches held to bar interest.— 
Stewart v. Schell, C.C.N.Y., 31 F. 65 
—Bartels v. Redfield, C.C.N.Y., 27 F. 
286, 23 Blatchf. 486, reversed on 
other grounds 11 S.Ct. 683, 139 U.S. 
694, 35 L.Ed. 310. 


160 F. 653, 88 C.C.A. 19, affirmed 
166 P. 752, 92 C.C.A. 432. 

17 C.J. p 644 note 42. 

73. U.S.—Sonn v. Magone, N.Y., 16 
S.Ct. 67, 159 U.S. 417, 40 L.Ed. 203. 

17 C.J. p 656 note 11. 

74. U.S.—Sonn v. Magone, supra. 
17 C.J. p 656 note 12. 

75. U.S.—Magone v. Heller, Md., 14 
S.Ct. 18, 150 U.S. 70, 37 L.Ed. 1001, 
reversing C.C., 38 F. 908. 

17 C.J. p 656 note 16. 

76. U.S.—Herrman v. Miller, N.Y., 8 
S.Ct. 1090, 127 U.S. 363, 32 L.Ed. 
186. 

17 C.J. p 656 note 17. 

77. U.S.—Leerburger v. U. S., C.C- 
N.Y., 113 F. 976. 

78. U.S.—^Maginnis v. U. S., 74 Ct.Cl. 

668 . 


72. U.S.—Bidwell v. Preston, N.Y., 
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§ 244. Costs 

Early cases allowed costs on recovery in an action 
against a collector of customs personally. 

Early cases held that in an action brought by an 


importer against a collector of customs personally, 
costs might be allowed against the latter, in the 
event of a recovery.'^^ 


VIII. VIOLATION OF CUSTOMS LAWS 


§ 245. Nature, Purpose, and Construction of 
Statutes 

a. Nature and purpose of liability created 

b. Construction of statutes 

a. Nature and Purpose of Liability Created 

To protect the revenue and honest importers, customs 
laws include provisions for preventing illegal traffic or 
fraud. 

As a protection to the revenue system as well as 
to honest importers, provisions have been included 
in the customs laws having in view the prevention 
of an illegal or illicit traffic®! or intended to pre¬ 
vent fraud, suppress public wrong, and promote the 
public good.®2 The particular forms which these 
provisions have taken appear in §§ 246-266 infra. 

b. Construction, of Statutes 

Statutes directed against violation of customs laws 
have in some cases been said to be penal or quasi¬ 
criminal, requiring strict construction, while others refer 
to them as remedial. They should be so construed as 
to effectuate the legislative intent. 

Apart from statutes providing for criminal prose¬ 
cution, infra §§ 246-253, statutes directed against 
evasion or violation of customs laws have in some 
cases been spoken of or construed as being of a 


penal, or quasi-criminal, nature, requiring strict 
construction,®® while in others they are spoken of 
as being more of a remedial character.®^ In any 
case they should be so construed as most effectually 
to accomplish the intention of the legislature in 
passing them,®^ subject to the rule that the case 
must come within the letter as well as the spirit and 
purpose of the statute,®® and so as to give effect, 
as far as possible, to all parts.®^ Penalties and for¬ 
feitures cannot be created by implication.®® 

The vindicatory provisions of the revenue laws 
are necessarily rigid, by reason of the great oppor¬ 
tunities which they give for the perpetration of 
fraud; and they inflict forfeitures and penalties for 
nonobservance of their penalties without regard in 
general for the motives of the offiender.®^ 

It has been declared well settled that where acts 
complained of constitute violations of the revenue 
laws, the government might proceed thereunder, 
even though the acts also constituted violations of 
the National Prohibition Act.®^ 

§ 246. Criminal Offenses 

A criminal prosecution may be based on a regulation 
only where a statute penalizes the violation of the regu¬ 
lation. 


79. U.S.~Field V. Schell, C.C.N.T., 
9 F.Cas.No.4,771, 4 Blalchf. 435. 

17 C.J. p 644 note 44, 

80. U.S.—U. S. V. Nineteen Bales of 
Tobacco, D.C.N.Y., 112 F. 779, 7S0— 
XJ. S, V. Six Hundred and Sixty- 
One Bales of Tobacco, D.C.N.Y., 
27 F.Cas.No. 16,207. 

81. U.S.—tJ. S. V. Curtis, D.C.N.Y., 
16 F. 184. 

82. U.S.—Cliquot's Champagne, 3 
Wall. 114, 18 L.Ed. 116—U. S. v. 
Batre, C.C.A.Ariz., 69 F.2d 673. 

83. U.S.—The Mazel Tov, D.C.R.I., 
51 F.2d 292, reversed, C.C.A., 56 F. 
2 d 921, certiorari granted Cook v. 

, U. S., 53 S.Ct. 10, 2S7 U.S. 581, 77 
L.Ed. 509, reversed 53 S.Ct. 305, 
288 U.S. 102, 77 U.Ed. 641—The 
Przemysl, D.C.La., 23 P.2d 336— 
The Dolphin, D.C.Fla., 291 F. 380 
—Dale V. Hartson, D.C.Wash., 289 
F. 493—U. S. V. Seventy-Five Bales 
of Tobacco, N.Y., 147 F. 127, 77 
C.C.A. 353. 

Porto Rico.—U. S. v. Birieux, 5 Por¬ 
to Rico Fed. 515—U, S. v. Joven 
Naulma, 2 Porto Rico Fed. 29. 

17 C.X p 6G5 note 93. 


Contra U. S. v. One Cadillac Town 
Automobile, D.C.Wash., 55 F.2d 413, 
affirmed, C.C.A., Thill v. U. S., 66 P. 
2d 432. 

Use of forfeited vessel 

However, a statute permitting gov¬ 
ernment use of forfeited vessels 
may be more liberally construed than 
a statute providing for forfeiture, 
since the claimant could have no 
legal interest in the mode of dis¬ 
position of the vessel after forfei¬ 
ture.—The Alert, D.C.N.Y., 24 F.2d 
239. 

84. U.S.—Cliquot's Champagne, 3 
Wall. 114, 18 L.Ed, 116. 

17 C.J. p 665 note 94. 

85. U.S.—U. S. V. One Reo Sedan, 
D.C.Mass., 39 F.2d 120—The New¬ 
ton Bay, C.UA.N.Y., 36 F.2d 729, 
affirming, D.C., 30 F.2d 444—The 
Przemysl, D.C.La., 23 P.2d 336— 
The Dolphin, C.C.A.Mass., 3 F.2d 
1, reversing, D.C., 285 F. 881— 
U. S. V. One Black Horse, D.C.Me., 
129 F. 167. 

17 C.J. p 665 note 95. 


86 . U.S.—U. S. V. One Thousand 
One Hundred and Fifty and One- 
Half Pounds of Celluloid, Mich,, 
82 P. 627, 27 C.C.A. 231. 

87. U.S.—The Vinces, D.C.S.C., 20 P. 
2d 164, affirmed, C.C.A., Gillam v. 
U.S., 27 P.2d 296, certiorari denied 
49 S.Ct. 32, 278 U.S. 635, 73 L.Ed. 
552. 

88 . U.S.—In re An Ullage Box of 
Sugar, D.C.Me., 24 F.Cas.No.14,324, 
1 Ware 350. 

17 C.J. p 666 note 97. 

89. U.S.—U. S. V. One Sorrel Stal¬ 
lion and One Roan Horse, D.C.Cal., 
51 F. 877. 

17 C.J. P 666 note 99. 

90 . U.S.—Gillam v. U. S., C.C.A.S.C., 
27 F.2d 296, affirming, D.C., The 
Vinces, 20 F.2d 164, certiorari de¬ 
nied Gillam v. U. S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552. 

Effect of Prohibition Act on forfei¬ 
ture of vessels and other carriers 
see infra § 258. 

Statutes imposing penalties see in¬ 
fra § 255 a. 
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Where a statute penalizes the violation of a reg¬ 
ulation of the secretary of the treasury, such reg¬ 
ulation may form the basis of a criminal prosecu¬ 
tion;^^ but it may not do so if the penal provi- 
sionst can be found only in the regulation itself.®- 

Previous imposition of penalty. Where statutory 
language is such as to indicate intent to impose the 
cumulative punishments of imprisonment, fine, and 
other pecuniary penalty, the fact of payment of a 
penalty through a civil suit is no defense to crim¬ 
inal proceedings leading possibly to fine and impris¬ 
onment.^^ 

§ 247. - Offenses by Officers 

Customs officers have been held subject to statutes 
setting forth offenses, but not referring expressly to 
officers, as being within the term '"person.” 

Under a statutory provision making it an offense 
for an officer of the revenue knowingly to admit, or 
aid in admitting, to entry any goods upon payment 
of less than the amount of duty legally due, the 
term ^'entry’’ comprises the entire transaction of 
passing goods through the customhouse.^*^ It is no 
defense, in a prosecution under such provision for 
corrupt aid to an importer, that the officer's action 
was in the performance of a duty assigned to him 
by a superior officer, which he was not obligated 
to, and could not legally perform.^S 

Customs officers have been held subject to stat¬ 


utes setting forth offenses against the customs laws, 
but not referring expressly to officers, as being with¬ 
in the term ''person.”®^ 

§ 248. - Offenses by Owners or Others in 

Respect to Importation 

Various acts in connection with Importation, involv¬ 
ing fraud on the revenue and the importation of goods 
contrary to law, have been declared criminal under cus¬ 
toms statutes. Knowledge and intention to defraud the 
revenue are necessary elements of the offense of 
smuggling. 

Acts by owners or others, in connection with im¬ 
portation, w^hich have been declared criminal under 
the various customs statutes include knowingly ef¬ 
fecting, or aiding in effecting, the entry of mer¬ 
chandise at less than its true weight, or upon a false 
classification as to its quality or value knowingly 
making a false declaration on entry entering or 
introducing, or attempting to enter or introduce, in¬ 
to the commerce of the United States any imported 
merchandise by means of any false or fraudulent 
invoice, affidavit, statement, etc., or of any'false or 
fraudulent practice whatsoever fraudulent!}^ or 
knowingly importing or bringing into the United 
States any narcotic drug, or receiving, concealing, 
buying, or selling, or facilitating the transporta¬ 
tion, concealment, or sale of, any such drug after 
importation, knowing it to have been imported con- 


91. tr.S.—Estes V. U. S., N.M„ 227 

P. 818, 142 C.C.A. 342—U. S. v. 
Ehrgott, C.C.N.Y., 182 F. 267. 

92. U.S.—U. S. V. Ehrgott, supra. 

93. U.S.—In re Laszynsky, C.C.N.Y., 
15 P.Cas.No.8,279, 16 Blatchf. 9. 

17 C.J. p 685 note 69. 

94. U.S.—U. S. V. Mescall, C.C.N.Y., 
164 P. 584. 

17 C.J. p 667 note 11 [a] (1). 

Aid before and after fact 

Aid “in admitting” includes aid 
given both before and after the fact; 
and where a customs officer aids 
one who has made wrongful entry by 
concealing the falsity of the entry, 
or by supporting it by false official 
returns, he is within the prohibition 
of the section.—U. S. v. Mescall, su¬ 
pra. 

95. U.S.—U. S- V. Rosenthal, C.C.N. 
Y., 126 F. 766, affirmed 145 P. 1, 
76 C.C.A. 31, certiorari denied 26 
S.Ct. 755, 200 U.S. 618, 50 L.Ed. 
623. 

96. U.S.—U. S. V. Mescall, IST.Y., 30 
S.Ct. 19, 215 U-S. 26. 54 L.Ed. 77, 
reversing, C.C., 164 F. 580—U. S. 
V. Mescall, C.C.N.Y., 164 P. 587. 

97. U.S.—U. S. V. Mescall. C.C.N.Y., 
164 P. 587. 

17 C.J. p 667 note 12. 


98. U.S.—U. S. V. Fawcett. C.C.N. 
Y., 86 F. 900. 

17 C.J. p 667 note 13. 

An intent to defraud United States 
is not an essential ingredient of the 
offense.—^XT. S. v. Fawcett, supra. 

99 . XJ.S.—U. S. V. Rosenthal, C.C.N. 
Y., 126 F. 766, affirmed 145 F. 1, 
76 C.C.A. 31, certiorari denied 26 
S.Ct. 755, 200 U.S. 618, 50 L.Ed. 
623. 

17 C.J. p 667 note 14. 

The term “merchandise,” as used 
in such a statute, “should 
be given its ordinary meaning and 
a liberal construction.”—U. 
S. V. 1,250 Cases of Liquor, D.C.N. 
Y., 286 F. 260, 264, affirmed, C.C.A., 
U. S. V. 1,250 Cases of Intoxicating 
Liquors, 292 F- 486, certiorari denied 
Albury v. U. S., 44 S.Ct. 38, 263 U. 
S. 712, 68 L.Ed. 519, 520, and Rae v. 
U. S., 44 S.Ct. 38, 263 U.S. 712, 68 
L.Ed. 519. 

Entry or introduction essential 
“There can be no violation [of 
this statute] until there is an at¬ 
tempted entry or introduction of 
merchandise into this country.”—U. 
S. V. 2,180 Cases of Champagne, C.C, 
A.N.Y., 9 F.2d 710, 713, reversing, D. 
C., 8 F.2d 764. 


Xoss of duties held not a neces¬ 
sary element of the offense.—U. S. v. 
1,250 Cases of Liquor, D.C.N.Y., 286 
F. 260, affirmed, C.C.A., U. S. v. 1,250 
Cases of Intoxicating Liquors, 292 F. 
486, certiorari denied Albury v. U. S., 
44 S.Ct. 38, 263 U.S. 712, 68 L.Ed. 
519, 520, and Rae v. U. S., 44 S.Ct. 
38, 263 U.S. 712, 68 L.Ed. 519—U. S. 
V. Cutajar, C.C.A.N.Y., 60 P. 744, ap¬ 
peal dismissed 17 S.Ct. 993, 41 L.Ed. 
1185. 

Contra U. S. v. Dixon, D.C.N Y., 7 
F.Supp. 918, so holding in view of 
ambiguity of statute, 

“The mere intention to Tbring- mer¬ 
chandise to a port of entry, and 
there enter the same by fraudulent 
practices, if frustrated before the 
merchandise is brought within the 
jurisdiction of the country, will not 
justify a conviction under such stat¬ 
ute.”—Mata V. U. S., C.C.A.Porto 
Rico, 19 F.2d 484, 486. 

Falsity in matter not required by 
statute 

“This section prohibits any fraud¬ 
ulent or false invoice, affidavit, let¬ 
ter, paper, or any false statement, 
written or verbal, whether required 
by statute or not.”—^U. S. v. Abrams, 
D.C.Vt., 230 P. 310, 312. 
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trary to law;^ and the bringing in from abroad of 
a film or pictorial representation of a prize fight.^ 

Smuggling and associated offenses. Under the 
customs laws, the knowing and willful smuggling or 
clandestine introduction, with intent to defraud the 
revenue of the United States, of goods lawfully 
dutiable, or attempting to pass through the cus¬ 
tomhouse any false, forged, or fraudulent invoice, 


is a criminal offense,^ as is the fraudulent or inten¬ 
tional importation or bringing into the United 
States, or assistance in such act, of any merchan¬ 
dise, contrary to law, or the receipt, concealment, 
purchase, or sale, or the facilitation of the trans¬ 
portation, concealment, or sale, of such merchan¬ 
dise, after importation, with knowledge of the ille¬ 
gality of the importation and the importation of 


Transfer of liquor outside tlie 
three-mile limit from vessel in which 
it was broug-ht to small boats, by 
which it was illegally introduced 
into the United States, held a viola¬ 
tion of such statute.—U. S. v. 1,2 50 
Cases of Liquor, D.C.N.Y., 286 F. 
260, affirmed, C.C.A., U. S. v. 1,2 50 
Cases of Intoxicating Liquors, 292 P. 
486, certiorari denied Albury v. U. 
S., 44 S.Ct. 38, 263 U.S. 712, 68 L.Ed. 
519, 520, and Rae v. U. S., 44 S.Ct. 
38. 263 U.S. 712, 68 L.Ed. 519. 

1. U.S.—Kalos v. U. S., C.C.A.Utah, 
9 F.2d 268. 

17 aJ. p 668 note 18. 

Act not repealed 

Harrison Drug Act, imposing spe¬ 
cial tax on all persons who produce, 
import, sell, or give away opium, or 
coca leaves or their derivatives, did 
not in any way affect Act Jan. 17, 
3 914, c 9, amending earlier Act Pebr. 
9, 1909, c 100, and prohibiting im¬ 
portation of smoking opium, and de¬ 
claring presumption of illegality of 
Importation of such opium.—G-ee 
Woe V. U. S., La., 250 P. 428, 162 
C.C.A. 498, certiorari denied 39 S.Ct. 
8, 248 U.S. 562, 63 L.Ed, 422. 

2. U.S.—U. S. V. Johnston, D.C.N.Y., 
232 P. 970. 

3. U.S.—General Motors Acceptance 
Corporation v. U. S., 52 S.Ct. 468, 
286 U.S. 49, 76 L.Ed, 971, 82 A.L. 

R. 600, answers conformed to, C.C. 
A„ 58 P.2d 1082--Bailey v. U. S.. 
C.C.A.Ga., 5 F.2d 437, petition dis¬ 
missed 46 S.Ct. 12, 269 U.S. 551, 
589, 70 L.Ed. 427—Newman v. U. 

S. , C.C.A.N.Y., 276 F. 798, certio¬ 
rari denied 42 S.Ct. 317, 258 U.S. 
623, 66 L.Ed. 796. 

17 C.J. p 666 note 8. 

An intent to smuggle is not the 
offense contemplated by the statute; 
and a person would not be liable 
thereunder who had concealed mer¬ 
chandise on board an incoming ves¬ 
sel with the intent and for the pur¬ 
pose of clandestinely introducing the 
same into the United States, with¬ 
out the payment of the lawful duties 
thereon, even though the conceal¬ 
ment continued until after the ves¬ 
sel had entered the waters of a 
port of the United States, if at such 
time the goods were delivered up.— 
Keck V. U. S., Pa., 19 S.Ct. 254, 172 
U.S. 434, 43 L.Ed. 505. 

Goods sold and delivered to a gov¬ 
ernment agent, from a vessel nine¬ 


teen miles from shore, title passing, 
cannot be the subject of smuggling. 
—The Over the Top, D.C.Conn., 5 F- 
2d 838. 

Bringing cattle into Indian reser¬ 
vation held within statute.—Bailey 
V. U. S.. C.C.A.Ari 2 :., 47 F.2d 702. 
Eighteenth Amendment; Prohibition 
Act 

(1) The Eighteenth Amendment 
and the National Prohibition Act, re¬ 
stricting the importation of intoxi¬ 
cating liquor, did not prevent such 
a provision of a tariff law from hav¬ 
ing effect, in view of a definition of 
‘'merchandise” in the act as includ¬ 
ing “merchandise the importation of 
which is prohibited.”—West v. U. S., 
C.C.A.N.M., 15 P.2d 916. 

(2) To an indictment under such 
a provision for bringing into the 
United States intoxicating liquor 
without declaring or invoicing and 
invoicing with intent to defraud the 
revenue, it is not a defense that de¬ 
fendant did not have a permit as re¬ 
quired by other provisions of the 
act, and that, by the Prohibition Act 
defendant's possession of the liquor 
was unlawful, and to make the decla¬ 
ration he would have been compelled 
to give evidence against himself.— 
U. S. V. Dalton, D.C.Wash., 286 F. 
756. 

4. U.S.—Krench v. U. S., C.C.A. 

Mich., 42 F.2d 354—Tomplain v. U. 
S„ C.C.A.La., 42 F,2d 203, certio¬ 
rari denied 51 S.Ct. 89, 282 U.S. 
886, 75 L.Ed. 781—Bailey v. U. S., 
C.C.A.Ga., 5 F.2d 437, petition dis¬ 
missed 46 S.Ct. 12, 269 U.S. 551, 
589, 70 L.Ed. 427—Friedman v. 

U. S., C.C.A.N.Y., 276 F. 792. 

17 C.J. p 666 note 7, p 669 note 37 
[b]. 

“Importation;*^ bringing from for¬ 
eign port 

(1) “An importation takes place 

whenever merchandise is brought 
within the territorial waters of the 
United States with intent to illegal¬ 
ly bring said merchandise into the 
country.”—Callahan v. U. S., C.C.A. 
Del., 53 F.2d 467, 468, certiorari 

granted 52 S.Ct. 208, 284 U.S. 614, 76 
L.Ed. 524, affirmed 52 S.Ct. 454, 285 
U.S. 515, 76 L.Ed. 914. 

(2) To constitute the offense of 
unlawful importation of liquor, it 
must be shown that the liquor came 
from a foreign port; and the fact 
that it was brought from a vessel 
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anchored thirty miles at sea does not 
warrant such inference.—Brown v. 

U. S., C.C.A.Mass., 16 F.2d 682. 

(3) Importation generally see su¬ 
pra § 4. 

Unlading not essential 

Offense under such provision held 
established when goods are proved to 
have been brought into country con¬ 
trary to law, although never un¬ 
laden.—Gillespie v. U. S., C.C.A.N. 
Y., 13 F.2d 736, certiorari de¬ 

nied 47 S.Ct. 240, 273 U.S. 730, 71 L. 
Ed. 863. 

“Contrary to law** 

(1) The phrase “contrary to law” 
is not confined in its application to 
customs laws.—Callahan v. U. S., C. 
C.A.Del., 53 F.2d 467, certiorari grant¬ 
ed “52 S.Ct. 208, 284 U.S. 614, 76 L. 
Ed. 524, affirmed 52 S.Ct. 454, 285 U. 

S. 515, 76 L.Ed. 914—U. S. v. Book¬ 
binder, D.C.Pa., 281 F. 207—Goldberg 

V. U. S., C.C.A.Minn., 277 F. 211. 
Contra Bruno v. U. S., C.C.A.Mass., 

289 F. 649. 

(2) The phrase embraces mer¬ 
chandise imported contrary to any 
law in force at the time of the al¬ 
leged violation.—Callahan v. U. S., 
supra—Bookbinder v. U. S., C.C.A. 
Pa., 287 F. 790, certiorari denied 43 
S.Ct. 523, 262 U.S. 748, 67 L Ed. 1213 
•—Weisman v. U. S., C.C.A.Minn., 277 
F. 221, certiorari denied 42 S.Ct. 272, 
258 U.S. 618, 66 L.Ed. 793—Bank v. 
U. S., C.C.A.Minn., 277 F. 220—Gold¬ 
berg V. U. S., C.C.A.Minn., 277 F. 
211 . 

(3) This includes the National Pro¬ 
hibition Act.—Callahan v. U. S., Del., 
52 S.Ct. 454, 285. U.S, 515, 76 L.Ed. 
914, affirming, C.C.A., 53 F.2d 467, 
certiorari granted 52 S.Ct. 208, 284 U. 
S. 614, 76 L.Ed. 524—Dickerson v. 

U. S., C.C.A.N.D., 20 F.2d 901—U. S. 

V. Bookbinder, D.C.Pa., 281 F. 207— 
Goldberg v. U. S., supra. 

(4) Such a statute applies to one 
who receives merchandise landed 
from a foreign vessel without the 
permit of the collector required by 
another statute, even though the lat¬ 
ter imposes a civil penalty for its 
violation; and the statute is not 
limited to goods smuggled in the ac¬ 
cepted sense, that is, goods brought 
in with intent to evade the revenue 
laws, since “contrary to law” means 
in violation of any regulation, relat¬ 
ing to the introduction of goods, es¬ 
tablished by law and made punish- 



25 C.J.S. 


CUSTOMS DUTIES 


§ 248 


coffee into Puerto Rico without payment of duties 
has been made a crime by a statute of Puerto Rico 
enacted under the authority of an act of congress.^ 

“Smuggle^^ is a technical word,^ having a known 


and accepted,*^ or well-understood,® meaning, or a 
necessary meaning in a bad sense.^ It conveys the 
idea of a secret introduction of goods with intent 
to avoid payment of duty,^® and signifies clandes¬ 
tinely to introduce,or to bring on shore, or 


able when disobeyed.—Goldman v. U. ' 
S., C.C.A.La., 263 F. 340~Callahan v. 

U. S., C.C.A.Del., 53 P.2d 467, cer¬ 
tiorari g-ranted 52 S.Ct. 208, 284 U.S. 
614, 76 L.Ed. 524, affirmed 52 S.Ct. 
454, 285 U.S. 515, 76 L.Ed. 914. 
“Merchandise’^ 

(1) Such a statute has been held 
not to impose a requirement that the 
merchandise be such as “should be 
invoiced."—Hernandez v. 0. S., C.C.A. 
Porto Rico, 15 P.2d 190. 

(2) Intoxicating liquor is “mer¬ 
chandise" within such a statute.— 
Kurezak v. U. S., C.C.A.Mich., 14 F.2d 
109—U. S. V. Powers, D.C.Wash., 263 
F. 724. 

(3) This is true even when its 
importation for beverage purposes is 
prohibited by law, particularly where 
the tariff act in force defines “mer¬ 
chandise” as including “merchan¬ 
dise the . importation of which is 
prohibited."—Dickerson v. U. S., C.C. 
A.N.D., 20 F.2d 901—0. S. v. Card- 
well, D.C.Mich., 9 F.2d 146—^Nounes 

V. 0. S., C.C.A.Tex., 4 F.2d 833, cer¬ 
tiorari denied 45 S.Ct. 513, 268 0.S. 
695, 69 L.Ed. 1162—Powers v. 0. S., 
C.C.A,Tex., a.94 P. 512—Bruno v. 0. 
S., C.C.A.Mass., 289 P. 649—Book¬ 
binder V. 0. S., aC.A,Pa., 287 F. 790, 
certiorari denied 43 S.Ct, 523, 262 0. 

S. 748, 67 L.Ed. 1213. 

(4) Rope stolen by sailors from a 
ship, landed without permit, and de¬ 
livered to defendant for sale, is 
“merchandise" in his hands.—Gold¬ 
man V. U. S., C.C.A.La., 263 F. 340, 
C one ealmeut; transportation 

(1) Silence, with or without knowl¬ 
edge, is not concealment.—0. S. v. 
One Stradivarius Kieserwetter Vio¬ 
lin, N.T„ 197 F. 157, 116 C.C.A. 594. 

(2) One bringing whisky into 
country, which was found in his 
automobile by customs officer, as 
soon as he landed from international 
ferry, had no possession of it there¬ 
after, and could not be guilty of con¬ 
cealing and transporting it.—Kur¬ 
ezak V. U. S., C,C.A.Mich., 14 F.2d 
109. 

(3) To commit offense of facilitat¬ 
ing concealment and transportation 
of smuggled merchandise, it is not 
always necessary to first pass port 
of entry without reporting and de¬ 
claring goods,—0, S. V, Merrell, C.C. 
A-N.T., 73 P.2d 49, certiorari denied 
Merrill v. U. S., 55 S.Ct. 346, 293 0.S. 
627, 79 L.Ed. 713. 

Repeal by or of Prohibition. Act 

(1) Tariff acts providing to the ef¬ 
fect as stated in the text were held 
not repealed, superseded, ar ren¬ 


dered inoperative by the National 
Prohibition Act, prohibiting, with 
some qualifications, the importation 
of intoxicating liquors.—0. S. v. 
Cardwell, D.C.Mich., 9 F.2d 146— 
Nounes v, U. S.. C.C.A.Tex., 4 F.2d 
833, certiorari denied 45 S.Ct. 513, 
268 U.S. 695, 69 L.Ed. 1162—Book¬ 
binder V. 0. S., aC.A.Pa., 287 F. 790, 
certiorari denied 43 S.Ct. 523, 262 0. 
S. 748, 67 L.Ed. 1213—Biddle v. 

Moreno, C.C.A.Kan., 279 F. 566— 
Weisman v. U. S., C.C.A.Minn., 277 P. 
221, certiorari denied 42 S.Ct. 272, 
258 U.S. 618, 66 L.Ed, 793—Gold¬ 
berg V. 0. S., C.C.A.Minn., 277 F. 
211—Bank v. 0. S., C.C.A.Minn., 277 
F. 220. 

Contra Bruno v. U. S., C.C.A.Mass., 
289 F. 649—U. S. v. McKenzie, D.C. 
Mich., 283 P. 667—U. S. v. Dowling, 
D.C.Fla., 278 F. 630. 

(2) This was particularly true in 
view of the fact that the Prohibition 
Act was silent with respect to re¬ 
ceiving and concealing unlawfully 
imported merchandise, declared an 
offense by the customs laws; un¬ 
lawful possession, denounced by the 
Prohibition Act, is not equivalent to 
receiving and concealing.—Book¬ 
binder V. U.. S., C.C.A.Pa., 287 F. 790, 
certiorari denied 43 S.Ct 523, 262 U. 
S. 748, 67 L.Ed. 1213—0. S. v. Book¬ 
binder, D.C.Pa., 281 F. 207. 

(3) “It is true that this court, in 

the case of United States v. McKen¬ 
zie, [D.C.Mich.] 283 P, 667, decided 
September 8, 1922, held that the cus¬ 
toms laws in force prior to the 
adoption of the Eighteenth Amend¬ 
ment and the National Prohibition 
Act were superseded and impliedly 
repealed, as regards the importa¬ 
tion of intoxicating liquor, by the 
subsequently enacted legislation pro¬ 
hibiting such importation and in ef¬ 
fect at the time of the commission 
of the offense involved in the deci¬ 
sion in that case. Subsequent to the 
filing of the indictment in the Mc¬ 
Kenzie Case, Congress, by the Act of 
November 23, 1921, 42 Statutes at 
Large, 223 § 5, Comp.St.Ann.Supp. 

1923, § 10138 4/5c, being the so-called 
act supplemental to the National Pro¬ 
hibition Act, enacted that ‘all laws in 
regard to the manufacture and taxa¬ 
tion of and traffic in intoxicating 
liquor, and all penalties for viola¬ 
tions of such laws that were in force 
when the National Prohibition Act 
was enacted, shall be and continue 
in force, as to both beverage and 
nonbeverage liquor, except such pro¬ 
visions of such laws as are directly 

1 in conflict with any provision of the 
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National Prohibition Act.' The ef¬ 
fect of such statute was to restore 
to the customs laws previously held 
by the courts to have been supersed¬ 
ed by the prohibition laws their 
original force and validity.—United 
States V. Stafoffi, [Mo.] 43 S.Ct. 197, 
260 U.S. 477, 67 L.Ed. 358."—U. S. v. 
Cardwell, D.C.Mich., 9 F.2d 146, 147. 

(4) Act supplemental to National 
Prohibition Act, referred to in (3) 
supra, held to reinstate tariff act 
provisions as affecting importation of 
intoxicating liquor, if they were 
impliedly repealed by the National 
Prohibition Law.—Callahan v. U. S., 
C.C.A.Del., 53 P.2d 467, certiorari 
granted 52 S.Ct 208, 284 U.S. 614, 76 
L.Ed. 524, affirmed 52 S.Ct. 454, 285 
U.S. 515, 76 L.Ed. 914. 

Contra Bruno v. U. S., C.C.A.Mass., 
289 F. 649, limited in Dickerson v. 
0. S., C.C.A.N.D.. 20 F.2d 901, 903, 
in that “The Tariff Act of 1922, 
which re-enacted section 3082, was 
not in force when the indictment 
considered in Bruno v. United States 
was drawn and filed." 

(5) Tariff Act provision, fixing defi¬ 
nite penalty for importing merchan¬ 
dise contrary to law, held to super¬ 
sede in such respect, omnibus pen¬ 
alty provision of National Prohibi¬ 
tion Act.—Callahan v. 0. S., 52 S.Ct. 
454, 285 U.S. 515, 76 L.Ed. 914, affirm¬ 
ing, C.C.A., 53 P.2d 467, certiorari 
granted, 52 S.Ct. 208, 284 U.S. 614, 76 
L.Ed. 524—U. S. v. Newton, D.C. 
Del., 36 P.2d 425. 

5. U.S.—Miranda v. People of Puer¬ 
to Rico, C.C.A.Puerto Rico, 101 P. 
2d 25. 

6 . U.S.—U. S. v. Sierra, 8 Porto 
Rico Fed. 12. 

58 C.J. p 777 note 47. 

7. U.S.—U. S. V. Claflin, C.C.N.Y., 
25 F.Cas.No.l4,79S, 13 Blatchf. 178. 

58 C.J. P 777 note 48. 

8. U.S.—Hill V. U. S., C.aA.Md., 42 
P.2d 812. 

58 C.J. P 777 note 49. 

8. U.S.—0. S. V. Claflin, C.C.N.Y., 25 

F.Cas.No.14,798, 13 Blatchf. 178, 

58 C.J. P 777 note 50. 

10. U.S.—^0. S. V- Ritterman, Vt., 
47 S.Ct 371, 273 U.S. 261, 71 L.Ed. 
636, reversing, C.C.A., Ritterman 
V. U. S., 12 F.2d 849. 

58 C.J. p 777 note 51. 

11 . 0.S.—0. S. V. Thomas, D.C.N.Y., 
28 F.Cas.No.16,473, 2 Abb. 114, 4 
Ben. 370. 

58 C.J. p 777 note 62. 
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carry from the shore^^ goods, wares or merchan¬ 
dise, for which the duty has not been paid, or goods 
the importation or exportation whereof is prohibit¬ 
ed. 

The word ^'smuggling’’ is said to have had a well 
understood import at common law,^^ as equivalent 
of “clandestine introduction.”^'^ It has been vari¬ 
ously defined as the bringing of goods on land, with¬ 
out authority of law, in order to evade the payment 
of duty;^® the bringing on shore, or the carrying 
from the shore, of goods, wares, or merchandise, 
for which the duty has not been paid, or goods the 
importation of which is prohibited;^® the clan¬ 
destine introduction of goods into the country, the 
importation of which is prohibited,^'^ or of goods 
subject to duty with intent to defraud the gov¬ 
ernment,or of goods, wares, or merchandise that 
are subject to duty by law, knowingly and with in¬ 
tent to defraud the revenue the fraudulently tak¬ 
ing into a country, or out of it, of merchandise 
which is lawfully prohibited and as the offense 
of importing goods without paying the duties im¬ 
posed thereon by the laws of the customs and ex- 
cise.21 Knowledge and intention to defraud the 
revenue are necessary elements of the offense of 

smuggling.22 

§ 249. - Offenses by Vessels, Their Mas¬ 

ters or Crews, or Other Carriers 

A provision for fining the master of a vessel of less 
than five tons, carrying cargo, for failure to report his 
arrival immediately to the nearest customs officer must 
be complied with. 


A statutory provision imposing a fine on the mas¬ 
ter of any vessel of less than five tons, carrying 
merchandise, for failure immediately to report his 
arrival to the customs officer at the nearest port of 
entry or customs house, must be complied with.23 

Interference by a vessel with customs officers is 
considered in § 250 infra. 

§ 250. - Resistance to and Interference 

with Officers 

Resisting an officer attempting a seizure without 
probable cause has been held not indictable. Other acts 
and circumstances have been held, or held not, within 
statutes making it an offense to resist, or interfere with, 
customs officers in the performance of their duties. 

Under statutes making it an offense to resist cus¬ 
toms officers or their assistants, in the perform¬ 
ance of their duties, an indictment has been held 
not to lie for resisting an officer attempting a sei¬ 
zure without probable cause but the fact that 
the object of a resistance is to avenge a private 
wrong will not exonerate the offender.^® ' 

Causing a vessel pursued by a Coast Guard cut¬ 
ter to emit a smoke screen which rendered the cut¬ 
ter’s helmsman ill constitutes forcible interfer¬ 
ence and the cutter’s failure to give signal warn¬ 
ings, as required by statute, before firing on the 
vessel would not constitute a defense.^'^ 

In a proceeding for forfeiture of a vessel, the 
court has no power to assess a fine against her 
owner for resisting or interfering with a customs 
officer.^® 


12. U.S.—-Hill V. XJ. S., C.C.A.Md., 

42 F.2d 812. 

Brinffing* witliiii. three-mile limit or 
territorial waters 

(1) Mere bringing of intoxicating 
liquor within three-mile limit does 
not constitute “smuggling’' or 
“clandestinely introducing” such liq¬ 
uor into the United States.—McGill 
V. U. S., C.C.A.Wash., 28 F.2d 572. 

(2) The case of “Keck V. United 
States. [Pa.. 172 U.S. 434, 19 S.Ct. 
254, 43 L.Ed. 505] did not decide that 
a man who wishes to smuggle must 
wait until he can find a custom 
house. Its effect is simply that the 
customs line is not passed by goods 
at sea when they pass the three-mile 
limit and have not yet been landed.” 
-^U. S. V. Ritterman, 47 S.Ct. 371, 
372, 273 U.S. 262, 71 L.Ed. 636—Mc¬ 
Gill V. U. S., C.C.A.Wash., 28 P.2d 
572, 574. 

(3) However, it has been held that 
“as to prohibited articles the offense 
of smuggling is complete when, 
though they have not been - unloaded 
from the ship, they have been 


brought into the territorial waters of 
the United States.”—U. S. v. Thirty- 
Six Cases of Intoxicating Liquor, 
etc., D.C.Tex., 281 F. 243, 246. 

13. U.S.—Keck V. U. S., Pa., 19 S. 
Ct. 254, 172 U.S. 434, 43 L.Ed. 505 
—McGill V. U. S., C.C.AWash., 28 
P.2d 572. 

14. U.S,—^Rogers v. U. S., Mich., 180 
F. 54, 58, 103 C.C.A. 408, 31 L.R.A., 
N.S., 264. 

17 C.J. p 666 note 8- [a]—58 C.J. p 
777 note 63. 

15. U.S.—Keck V. U. S., Pa., 19 S.Ct. 
254, 172 U.S. 434, 43 L.Ed. 505. 

58 C.J. p 777 note 64. 

16. U.S.—^U. S, V.. Sierra, 8 Porto 
Rico Fed. 12. 

58 C.J. p 777 note 65. 

17. U.S.—Tomplain v. IT. S., C.C.A. 
La., 42 F.2d 203, certiorari denied 
51 S.Ct. 89, 282 U.S. 886, 75 L.Ed. 
781. 

is. U.S.—San Antonio Light Pub. 

Co, V. Lewy, 113 S.W. 574,. 52 Tex. 

1 Civ.App., 22. 

58'C.J. p.777. note 67^. 
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IS. U.S.—U. S. V. Sierra, 8 Porto 
Rico Fed. 12. 

20. U.S.—U. S. V, Sierra, supra. 

58 C.J. p 778 note 69. 

21. U.S.—Keck V. U. S., Pa., 19 S. 
Ct. 254, 172 U.S. 434, 43 L.Ed. 
505. 

58 C.J. p 777 note 59, p 778 note 72. 

22 . U.S.—The Przemysl, D.C.La.. 23 
P.2d 336—U. S. V. Sierra, 8 Porto 
Rico Fed, 12, 

17 C.J. p 666 note 8 [b]—58 C.J. p 
778 note 71. 

23. U.S.—Krench v. U. S., C.C.A. 
Mich,. 42 F.2d 354. 

24. U.S.—U. S. V. Gay, C.C.Mass., 
25 F.Cas.No.15,193, 2 Gall. 359. 

25. U.S.—U. S. V. Keen, C.C.Mass., 
26' F.Cas.N'o.16,511, 5 Mason 453. 

26. U.S.—Lewin v. U. S., C.C.A. 
Mass., 62 F.2d 619. 

27. U.S.—^Lewin v. U.’ S., supra. 

28. U.S.—-The Chassahowitzka, D.C. 
Tex., 3 F,Supp. 40. 
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Early decisions involving such statutes were to 
the effect that an inspector is an officer,that it is 
unnecessary to produce the commission of the col¬ 
lector who appointed an inspector allegedly inter¬ 
fered with,^^ that an inspector waiting at a dock 
for the arrival of a vessel, to superintend the dis¬ 
charge of its cargo, is in the discharge of his du¬ 
ties,that a customs officer attempting to open a 
gate on the pier, against the wishes of the gate¬ 
keeper, is not in the performance of his duty, 
that it is no offense to resist one whose term as 
an officer has expired,and that when several per¬ 
sons are concerned in such resistance the offense 
is not joint, but the several offense of each.34 

§ 251. - Criminal Intent 

Criminal intent in connection with offenses 
against customs laws is considered at appropriate 
points in §§ 246-250 supra, and §§ 252-253 infra. 

§ 252. - Criminal Act or Omission 

Criminal acts or omissions not referred to In pre¬ 
ceding sections include any willful act or omission de¬ 
priving the government of duties, unlawfully removing, 
or receiving when so removed, imported merchandise de¬ 
livered for transportation in bond between American 
ports, and the fraudulent concealment of merchandise 
in, or its removal from, a warehouse. 

Apart from the particular acts or omissions con¬ 
sidered in §§ 247-250, supra, particular criminal acts 
or omissions which have been, or are, covered by 
the numerous customs acts include any willful act 
or omission by means whereof the United States 
shall or may be deprived of the lawful duties,^^ 
unlawfully removing, or receiving when so re¬ 
moved, imported merchandise delivered for trans¬ 


portation in bond between American ports,and 
the fraudulent concealment of merchandise in, or 
its removal from, a public or a private warehousc.^'^ 

§ 253. - Criminal Prosecution 

a. Indictment and information 

b. Evidence 

c. Instructions; questions for jury; ap¬ 

peal 

a. Indictment and Information 

An indictment for violation of a customs iaw must 
fully and clearly apprise accused of the nature of the 
charge, and must sufficiently allege the essentials of the 
offense. 

In determining the sufficiency of indictments for 
violation of the customs laws, the general rule that 
accused must be fully and clearly apprised of the 
nature of the charge is applicable. Unless the stat¬ 
ute so distinguishes or individuates the offense that 
defendant may know with certainty the offense for 
which he is to be tried, description of the offense 
in the language of the statute is insufficient 
hence, in a count based on a provision referring to 
an importation “contrary to law,’’ it would be neces¬ 
sary to state in what the illegality of the importa¬ 
tion consisted, or the specific provision violated;^® 
but in an indictment for fraudulently effecting an 
entry of goods subject to duties, it is held that the 
specific acts by which the entry was effected need 
not be set forth.^0 So, -too, a count for buying or 
receiving goods imported contrary to law need not 
describe the offense committed in the original im¬ 
portation with the same particularity as an indict¬ 
ment against such original offender.^^ An indict¬ 
ment for smuggling must sufficiently allege that the 


29. U.S.—U. S. V. Sears, C.C.Mass., 

27 F.Cas.No.16,247, 1 Gall. 215. 

30. U.S.—U. S. V. Sears, supra. 

17 C.J. p 667 note 10 [a]. 

31. U.S.—U. S. V. McEwan, C.C.Lia., 
44 P. 594. 

17 C.J. p 667 note 10 [b]. 

32. U.S.—U. S. V. Desmond, C.CN. 
Y., 25 F.Cas.No.14,951. 

33. U.S.—U. S. V. Wood, C.C.Mass., 

28 P.CasNo.16,754, 2 Gall. 361. 

17 C.J. p 667 note 10 [c]. 

34. U.S.— Ur. S. V. Babson, D.C.Me., 
24 P.Cas.No.14,489, 1 Ware 462. 

35. U.S.—Heike v. U. S., N.Y., 192 
F. 83, 112 C.C.A. 615, certiorari al¬ 
lowed 32 S.Ct. 527, 223 U.S. 730, 
56 L.Ed. 633, and affirmed 33 S.Ct. 
226, 227 U.S. 131, 57 U.Ed. 450. 

17 C.J. p 668 note' 15. 

36. U.S.—U. S. V. Durwood, D.C. 
Wash., 49 P. 446. 

17 C.J, p 668 note 17. 


37. U.S.-—U. S. V. Ehrgott. C.C.N. 
Y., 182 P. 267. 

17'C.J, p 668 note 16. 

Act not repealed 

Rev.St, § 2987, Comp.St. § 5680, 
making such act a crime, was held 
not repealed by National Prohibition 
Act, Comp.St.SuppLAnnot.l923, § 
10138^4 et seq., in so far as it in¬ 
volved transportation which occur¬ 
red after enactment of Supplementa¬ 
ry Prohibition Act of November, 
1921.—Becher v. U. S., C.C.A.N.Y., 
5 F.2d 45. 

38. U.S.—U. S. v. Craig, D.C.N.Y., 1 
F.2d 480—U. S. V. Kee Ho, D.C. 
Or., 33 F. 333, 13 Sawy. 143. 

Description by name in tariff 
schedule 

“It is not necessary to' describe 
the smuggled merchandise by the 
name under which it is described in 
'the tariff schedule."—U. S. v. Pow¬ 
ers, D.C.Wash., 263-P.' 724, 725/ 
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Description of merchandise as 
“four bottles of whiskey” held suffi¬ 
cient.—U. S. V. Powers, D.C.Wash., 
263 P. 724. 

Proof of needless avemaent 

Government, under indictment for 
receiving and concealing- whisky 
smuggled from Canada, was required 
to prove that the importation was 
from Canada, although such charge 
was not essential to indictment.— 
Kennedy v. U. S., C.G.A.Mont., 44 P. 
2d 131. 

39. U.S.—Hartson v. U. S.. C.C.A. 
N.Y., 14 F.2d 561, 

17 C.J. p 668 note 25. 

40. U.S.—U. S. V. Holler, C.C.N.Y.. 
26 F.Cas.No.15,794, 16 Blatchf, 65- 

17 C.J. p 668 note 27. 

Contra U. S. v. Bettilini, C.C.Pla., 
24 P,Cas.No.l4,5S7, 1 Woods 654. . 

41. U.S.—U. S. V. Claflin,^ C.C.N.Y., 
25 P.Cas.No.14,798, 13 Blatchf. 178. 

17 C.J. p 669 note 28. 
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goods were clandestinely introduced,^ ^ with knowl¬ 
edge that they were dutiable but the name of the 
ship and the country of exportation need not be 
stated, where they are not known to the grand ju- 

ry,44 

In particular prosecutions, indictments have been 
held sufficient or insufficient which have charged 
the unlawful importation, or the smuggling, of mer¬ 
chandise,^^ conspiracy to smuggle,^® the receiving, 
concealing, buying, or selling, or facilitation of the 
transportation or concealment, after importation, 
of merchandise, with knowledge of its unlawful im¬ 
portation,or the latter acts with respect to nar¬ 
cotics and an information charging the viola¬ 
tion of a tariff act by removing from imported 
merchandise marks indicating the country of origin, 
with intent to conceal the information given by 
them, has been held to charge a criminal offense.^^ 

An indictment for conspiring to defraud the Unit¬ 
ed States of customs duties, and to commit the crime 
of smuggling, which clearly describes the .general 
purpose and scope of the conspiracy, need not al¬ 
lege the exact manner or means whereby it was to 
be carried out.®® 

An indictment for resisting customs officers is 
sufficient if it substantially sets forth the offense, 
although not in the exact words of the statute, and 
the particular act and circumstances of obstruction 


or resistance need not be averred but one which 
improperly describes the office of the party against 
whom the resistance was made is insufficient.^^ 

Importing prize-fight films. An indictment which 
clearly charges an offense within a statute prohib¬ 
iting the importation of any film or pictorial rep¬ 
resentation of any prize fight is sufficient, notwith¬ 
standing the evidence may fail to sustain the 

charge. 5 3 

Time of finding. Under a statutory provision for 
such period, an indictment for crimes arising under 
the revenue laws is sufficient in time if found with¬ 
in the five years next after commission of the of- 
fense.5^ 

b. Evidence 

In criminal prosecutions under customs laws, ques¬ 
tions have been adjudicated with respect to burden of 
proof, presumption of guilt from possession of unlawfully 
imported goods, and admissibility and sufficiency of evi¬ 
dence. 

Presumptions; burden of proof. The statutory 
provision that, in a prosecution for smuggling, or 
for receiving, concealing, buying, or selling, or fa¬ 
cilitating the transportation, concealment, or sale of, 
merchandise imported contrary to law, the showing 
of defendant’s possession of unlawfully imported 
goods shall be deemed evidence sufficient to sup¬ 
port a conviction, unless he can explain it to the ju¬ 
ry’s satisfaction, is valid,and places on defendant, 


42. U.S.—Rogers v, U. S., Mich., 180 
F. 54, 103 C.C.A. 408, 31 L.R.A.,N. 
S.. 264. 

17 C.J. p 669 note 33. 

43. TJ.S.—U. S. V. White, C.C.N.Y., 
171 P. 775, 777. 

17 C.J. p 669 note 34. 

44. Porto Rico.—TT, S. v. Palcastro, 

5 Porto Rico Fed. 319. 

45. Indictments held snlHcient ^ 
u:s.—Hill V. U. S., C.C.A.Md., 42 P. 

2d 812, certiorari denied 51 S.Ct. 
87, 282 U.S. 884, 75 L.Ed. 780— 
Tomplain v. IT, S., C.C.A.Ha., 42 F. 
2d 205—Mulane v. U. S., C.C.A.N. 
D., 20 P.2d 903—IJ. S. v. Powers, 
D.C.Wash., 263 P. 724. 

Pailure to aver that merchandise 
“should have been invoiced” held a. 
fatal defect.—U, S. v. Craig, D.C.N. 
Y., 1 P.2d 480, 

That customs duties were due and 
payable is not sufficiently charged by 
an allegation that liquor was brought 
"into the territorial waters of the 
District of Delaware.”—^U. S. v. New¬ 
ton, D.C.Del., 36 P.2d 425, 426. 
Importation of liquor withotft per¬ 
mit 

Indictment charging importation of 
liquor without permit from commis¬ 
sioner of internal revenue did not 
charge importation "contrary to law,” 


where the power to issue such per¬ 
mits had been transferred to the 
commissioner of prohibition.—U, S. 
V, Newton, D.C.Del., 36 P.2d 425. 

46. Count held demurrable 

U.S.—U. S. V. Tello, D.C.Mass., 6 F. 
2d 579. 

47. Count or inaictment held suffi¬ 
cient 

U. S.—Gillespie v. U. S., C.C.A.N.Y., 

13 P.2d 736, certiorari denied 47 
S.Ct. 240, 273 U.S. 730, 71 L.Ed. 
363—Nounes v. U. S., C.C.A.Tex., 
4 F.2d 833, certiorari denied 45 S. 
Ct. 513, 268 U.S. 695, 69 L.Ed. 

1162—U. S. V. Powers, D.C.Wash,, 
263 P. 724. 

Counts held insufficient 

(1) For failure to allege the na¬ 
ture of the unlawfulness of the im¬ 
portation.—Hartson v. U. S., C.C.A. 
N.Y., 14 P.2d 561. 

(2) For failure to charge unlaw¬ 
ful importation.—^Hogan v. U. S., C. 
C.A.La., 48 F.2d 516, rehearing grant¬ 
ed in part 50 F.2d 1078, certiorari 
denied 52 S.Ct. 42, 284 U.S. 668, 76 
L.Ed. 665, and reversed on other 
grounds as to one defendant, C.C.A., 
54 F.2d 924. 

Knowledge of unlawful importation 

held not sufficiently charged.—Crank 

V. U. S., C.C.A.CaL. 61 P.2d 62a, re¬ 
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versing, D.C., U. S. v. Crank, 1 P. 
Supp. 498. 

48. Indictment held sufficient 

U.S.—Foster v. U. S., C.C.A.CaL, 11 
P.2d 100—Wong Lung Sing v. U. 
S., C.C.A.Cal., 3 F.2d 780. 
Alaska.-^U. S. v. Soon, 7 Alaska 
320. 

46. U.S.—U. S. V. Ury, C.C.A.N.Y., 

106 P.2d 28, 124 A.L.R. 569. 

50. U.S.—U. S. V. Shevlin, D.C. 
Mass., 212 P. 343. 

17 C.J. p 669 note 31. 

51. U.S.—U. S. V. Bachelder, C.C.N. 
H., 24 F.Cas.No.14,490, 2 Gall. 15, 

17 C.J. p 669 note 29. 

Indictment held sufficient 
U.S.—Price v. U. S., C.C.A.N.J., 3 
P.2d 603, certiorari denied 45 S.Ct, 
514, 268 U.S. 697, 69 L.Ed. 1163. 

52. U.S.—U. S. V. Phelps, C.C.Conn., 
27 F.Cas.No.16,041, Brunn.Col.Cas. 
89, 4 Day 469. 

17 C.J. p 669 note 30. 

53. U.S.—U, S. V. Johnston, D.C.N. 
Y., 232 F. 970. 

50 C.J, p 416 note 18. 

54. U.S.—U. S. V. Hirsch, N.Y., 100 
U.S. 33, 25 L.Ed. 539, 

17 C.J. p 668 note 20. 

55. U.S.—Barone v. U. S., C.C.A,Cal., 
. 94 P.2d 902. 
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on such showing, the burden of proving his inno¬ 
cence.No presumption of importation contrary 
to law arises from defendant’s possession,unless 
the importation of the merchandise was forbidden 
before the possession ;58 and the government has 
the burden of showing that the merchandise was 
imported into the country from without,and 
that it was unlawfully imported.^O A statutory pre¬ 
sumption of illegal importation of opium, arising 
from possession thereof, cannot be rebutted by ref¬ 
erence to the purpose of possession.®! 

In a prosecution for illegal importation, the gov¬ 
ernment has the burden of proving importation 
within the judicial district in which the action was 
prosecuted.®^ 

Admissibility. In particular prosecutions under 
customs laws, the admission of evidence has been 
held proper®® or improper.®^ 


Sufficiency of evidence. In criminal prosecutions 
brought under customs acts, evidence has been var¬ 
iously held to support convictions for fraudulently 
importing merchandise without paying import du¬ 
ties,®® for unlawfully receiving, concealing, or trans¬ 
porting goods subject to customs duties,®® for fa¬ 
cilitating the concealment or transportation of 
smuggled, or unlawfully imported, merchandise,®^ 
for unlaw^fully importing drugs,®^ for knowingly 
receiving drugs imported contrary to law\®!^ and for 
removing from imported merchandise, labels show¬ 
ing the country of origin;"*^ and sufficient to show, 
or warrant findings, that drugs were unlawfully im¬ 
ported,'^! that accused was in possession of opium, 
and that liquor w^as distilled spirits containing more 
than a certain percentage of alcohol,'^® and to show 
unlaw^ful importation.'^^ Evidence that merchan¬ 
dise bore marks indicating its foreign origin has 
been held sufficient to show prima facie that it came 


56. U.S.—Barone v. U. S., supra. 

57. U.S.—Sherman v. U. S., C.C.A. 
Tex., 268 F. 516. 

5 S. D.C.—Shore v. U. S., 56 F.2d 490, 
61 App.D.C. 18, certiorari denied 52 
S.Ct. 408, 285 U.S. 552, 76 L.Ed. 
942. 

59. U.S.—Tomplain v. U. S., C.C.A. 
La., 42 F.2d 205, 206. ' 

“Until that burden is sustained, 
the presumption does not arise."— 
Tomplain v. U. S., supra. 

60. U.S.— Kennedy v. U. S., C.C.A. 
Mont.,'44 F.2d 131—Sherman v. U. 
S., C.C.A.Tex., 268 F. 516. 

17 C.J. p 666 note 7 [g]. 

61- U.S.—U. S. V. Johnson, D.C. 
Tenn., 228 F. 251. 

62. U.S.—Romano v. U, S., C.C.A.N. 
Y., 9 F.2d 522. 

G3. Testimony* of express company’s 
driver relating to the circumstances 
surrounding the delivery of mer¬ 
chandise is held proper, in a prose¬ 
cution for unlawfully receiving, con¬ 
cealing, buying, selling, and facili¬ 
tating the transportation, con¬ 
cealment, and sale of merchandise 
subject to duty.—Shore v. U. S., 56 
F.2d 490, 61 App.D.C, 18, certiorari 
denied 52 S.Ct. 408, 285 U.S. 652, 76 
L.Ed. 942. 

Distracting* incident 

In prosecution for smuggling and 
concealing alcohol and for conspira¬ 
cy to do so, evidence of landing of 
certain alcohol from vessel which 
was interrupted by treasury agents 
while it was in progress and which 
developed into a shooting affray was 
admissible as being in execution of 
the conspiracy, as against conten¬ 
tion that the evidence was likely to 
divert jury’s mind from the crime 
to one of its distracting incidents.— 
U. S. V. Nardone, C.C.A.N.y., 106 F. 


2d 41, certiorari granted Nardone v. 
U. S., 60 S.Ct. 103, 308 U.S. 539, 84 
L.Ed. 454, reversed on other grounds 
60 S.Ct. 266, 308 U.S. 338, 84 L.Ed. 
307. 

In prosecution for conspiracy to 
secure the entry of imported goods 
at less than their true valuation, tes¬ 
timony of witness as to contents and 
value of certain cases of goods is ad¬ 
missible.—Grunberg v. U. S., Mass., 
145 F. 81, 76 C.C.A. 51. 

64. Testimony of customs oSacial 
In a prosecution for receiving, 

transporting, and selling goods im¬ 
ported without payment of duty, ad¬ 
mitting the testimony of an assistant 
collector of customs as to his in¬ 
ferences, grounded on his informa¬ 
tion obtained from others during in¬ 
vestigation, is held erroneous; a 
customs official has no right, in 
such a prosecution, to testify as to 
the result of the investigation lead¬ 
ing to the prosecution.—Porto Rico 
Drug Co. V. U, S., C.C.A.Puerto Rico, 
15 P.2d 339. 

65. U.S.—Snow v. U. S., C.C.A.N.C., 
28 P.2d 704. 

66. U.S.—^Nounes v. U. S,, C.C.A. 
Tex., 4 P.2d 833, certiorari denied 
45 S.Ct. 513, 268 U.S. 695, 69 L.Ed 
1162—Goldman v. U. S., C.C.A.La., 
263 F. 340. 

D.C.—Shore v. U. S., 56 F.2d 490, 61 
App.D.C. 18, certiorari denied 52 
S.Ct. 408, 285 U.S. 552, 76 L.Ed. 
942. 

Inference as to receipt of liquor con¬ 
tracted for 

From fact that companion of ac¬ 
cused contracted and paid accused 
for cognac, it might be inferred that 
what he got from accused pursuant 
to such contract was cognac.—Ben¬ 
son V. U. S., C.C.A.Tex., 10 F.2d 
309. 


67. U.S.—U. S. V. Merrell, C.C.A. 
N.Y., 73 F.2d 49, certiorari denied 
Merrill v. U. S., 55 S.Ct. 346, 293 U. 
S. 627, 79 L.Ed. 71S~Shelton v. U. 
S., C.C.A.FIa., 69 F.2d 223, cer¬ 
tiorari denied 55 S.Ct. S5, 293 U. 
S. 574, 79 L.Ed. 672—Gillespie v. 
U. S., C.C.A.N.Y., 13 F.2d 736, cer¬ 
tiorari denied 47 S.Ct. 240, 273 U.S. 
730. 71 L.Ed. 863—Benson v. U. S., 
C.aA.Tex., 10 F.2d 309. 

68. U.S.—U. S. V. Frankel, C.C.A. 
N.Y., 65 F.2d 285, certiorari denied 
Frankel v. U. S., 54 S.Ct. 119, 290 
U.S. 682, 78 L.Ed. 588. 

69. U.S.—Biegler v. U. S., C.C.A.UL, 
86 F.2d 41, certiorari denied 57 S. 
Ct. 669, 300 U.S. 677, 81 L.Ed. 
881—Rosso V. U. S., C.C.A.N.J., 1 
F.2d 717. 

70. U.S.—Didia v. U. S., C.C.A. 
Wash., 106 F.2d 918. 

71. U.S.—Kalos V. U. S., C.C.A.Utah, 

9 F.2d 268. 

72. U.S.—Gee Woe v. U. S., La., 250 
F. 428, 162 C.C.A 498, certiorari de¬ 
nied 39 S.Ct. 8, 248 U.S. 562, 63 L. 
Ed, 422. 

73. U.S.—Benson v. U. S., C.C.A.Tex., 

10 F.2d 309. 

74. U.S.—Tomplain v. U. S., C.C.A 
La., 42 P.2d 203, certiorari denied 
51 S.Ct. 89, 282 U.S. 886, 75 L.Ed. 
781—Benson v. U. S., C.C.A.Tex., 10 
P.2d 309. 

Possession of goods on which cus¬ 
toms duties were not paid is suffi¬ 
cient to authorize conviction for vio¬ 
lating customs laws, unless defend¬ 
ant can explain possession to jury’s 
satisfaction.—Tomplain v. U. S., C. 
C.A.La., 42 P.2d 203, certiorari de¬ 
nied 51 S.Ct. 89, 282 .U.S. 886, '76 
l,Ed. 781. 
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from without the country.In other cases, evi¬ 
dence has been held insufficient to sustain a con¬ 
viction for fraudulent withdrawal of merchandise 
from a bonded warehouse without payment of cus¬ 
toms duties,for unlawfully importing merchan¬ 
dise,'^^ for receiving and concealing merchandise 
imported contrary to law,^^ for importing and con¬ 
cealing opium'^9 or conspiring to do so,^® and to 
show that liquor was wrongfully imported.^^ 

c. Instructions; Questions for Jury; Appeal 

In criminal prosecutions under customs laws, an in¬ 
struction as to the authorization of conviction by a find¬ 
ing of possession by the defendant was held proper, and 
evidence was held sufficient to warrant submission of is¬ 
sues or cases to the jury. The government cannot appeal 
from an acquittal by the Philippine court of customs ap¬ 
peals. 

Instructions. In a prosecution for receiving nar¬ 
cotic drugs, knowing them to have been unlawfully 
imported, an instruction that conviction was au¬ 
thorized by a finding that defendant had possession 
as charged, unless he explained it to the jury’s sat¬ 
isfaction, was held justified by statutory language 
to that effect, where all of the product from which 
the drugs were derived were grown abroad.^2 

Questions for jury. In particular prosecutions 
for smuggling or unlawful importation or conceal¬ 
ment, evidence has been held sufficient to warrant 
submission of the issue of guilt to the jury,^^ to 


require refusal of a peremptory instruction for de- 
fendant,®^ and to make defendant’s knowledge that 
the goods were imported a question for the jury;85 
and in a prosecution for resisting customs officers in 
the execution of their duties, evidence has been held 
to justify submission of the case to the jury.S6 

Appeal. The government cannot appeal from a 
judgment of acquittal by the court of customs ap¬ 
peals of the Philippine Islands.S"^ 

§ 254. Searches and Seizures 

With or without reference to applicable customs laws, 
the authority of government officers to board, search, 
and seize vessels and vehicles, in connection with cus¬ 
toms violations, has been stated In various ways, and 
with some disagreement as to limitations of distance 
from the coast and the necessity of probable cause. Au¬ 
thorized officers may adopt an irregular or illegal seizure. 

General principles; necessity for probable cause 
or warrant. General statements with respect to 
search and seizure, with or without express refer¬ 
ence to particular customs laws, are that a vessel 
which has violated the tariff or revenue laws and 
thereby become subject to forfeiture can be seized 
anywhere, even on the high seas;^^ that coast 
guard boats have authority to operate on the high 
seas and on probable cause may stop and search 
American vessels to determine whether the revenue 
laws are being violated that it has authority to 
board American vessels in order to detect and frus- 


75. U.S.—Tomplain v. IT. S., supra. 

76. U.S.—Becher v. U. S., C.C.A.N. 
Y., 5 F.2d 45. 

77. U.S.—Tomplain v. U. S., C.C.A. 
La., 42 P.2d 205. 

78. U.S.—Kennedy v. U. S., C.C.A. 
Mont., 44 F.2d 131—Shillitani v. U. 
S„ C.C.A.N.Y., 279 F. 393. 

LaTiels on. containers of intoxicat¬ 
ing liquor have little or no tendency 
to prove kind of liquor or place of 
manufacture, in absence of evidence 
tending to prove labels genuine.— 
Kennedy v. U. S., C.C.*A.Mont., 44 F. 
2d 131. 

79. U.S.—U. S. V. Bonanzi, C.C.A.N. 
Y., 94 F.2d 570. 

80. U.S.—U. S. V Bonanzi, supra, 

81. U.S.—Komano v. U. S., C.C.A.N. 
Y., 9 F.2d 522—Sherman v. U. S., 
C.C.A.Tex., 268 F. 516. 

82. U.S.—Biegler v. U. S., C.C.A. 

Ill., 86 F.2d 41, certiorari denied 57 
S.Ct. 669, 300 U.S. 677, 81 L.Ed. 
881. 

83. U.S.—^Bissman v. U. S., C.C.A. 

Cal., 62 P.2d 164, certiorari denied 
53 S-Ct. 687, 289 U.S. 742, 77 L.Ed. 
1489—Kurczak v. U. S., C.C.A. 
Mich., 14 P.2d 109. 

84. U.S.—Sanchez v. U. S., C.C.A. 

Tex., 108 F,2d 735, certiorari de¬ 


nied 60 S.Ct. 717, 309 U.S. 679, 84 
L.Ed. 1023—Kajander v. U. S., C.C. 
A.Pla., 69 F.2d 222. 

85. U.S.—U. S. V. Bookbinder, D.C. 
Pa., 281 P. 207. 

86. U.S.—Price v. U. S., C.C.A.N.J., 
3 P.2d 603, certiorari denied 45 S. 
Ct. 514, 268 U.S. 697, 69 L.Ed. 
1163. 

87. Philippine.—U. S. v. Miller, 3 
Philippine 708. 

88. U.S.—U. S. V. Lee, Mass., 47 S. 
Ct.'746, 247 U.S. 559, 71 L.Ed. 1202, 
reversing, C.C.A., Lee v. U. S., 14 
F.2d 400, certiorari granted U. S. 
V. Lee, 47 S.Ct. 336, 273 U.S. 686, 
71 L.Ed. 840. 

Seizure without customs district 

(1) "The vessel had become liable 
to seizure by virtue of a law re¬ 
specting the revenue, and it was 
the duty of the customs officers to 
seize and secure it as well without, 
as within, their respective districts. 
Rev.St. § 3072, 19 U.S.C.A. § 506."— 
The Mary, D.C.Mass., 59 P.2d 771, 
772. 

(2) Rev.St. § 3072, 19 U.S.C.A. § 
506, subsequently repealed by Act 
Aug. 5, 1935. c. 438 § 203 (b), 49 U. 
S.St. at L. p 521, providing that “it 
shall be the duty of the several of¬ 
ficers of the customs to seize and 

400 , 


secure any vessel or merchandise 
which shall become liable to seizure 
by virtue of any law respecting the 
revenue, as well without as within 
their respective districts," was not 
repealed by Act Sept. 21, 1922, relat¬ 
ing to boarding and seizure, within 
four leagues of the coast, of ves¬ 
sels violating the law. The phrase 
“as well without as within Their re¬ 
spective districts" is not to be read 
as meaning “as well within other 
customs districts as within their 
own," but “includes the sea outside 
customs districts."—Maul v- U. S., 
Conn., 47 S.Ct. 735, 274 U.S. 501, 71 
L.Ed. 1171, affirming, C.C.A., The Un¬ 
derwriter, 13 P.2d 433, reversing, D. 
C., 6 F.2d 937. 

Prima facie validity 

Seizure of liquor-laden ship with¬ 
in twelve miles of shore held pnma 
facie rightful, although the vessel 
was never within three-mile limit.— 
The Muriel E. Winters, D.C.Tex., 6 
P.2d 466. 

89. U.S.—U. S. V. Lee, Mass., 47 S. 

Ct. 746, 247 U.S. 559, 71 L.Ed. 1202, 
reversing, C.C.A., Lee v. U. S., 14 
F.2d 400, certiorari granted U. S. 
V. Lee, 47 S.Ct. 336, 273 U.S. 686, 
71 L.Ed. 840—The Fidelia, C.C.A. 
La.. 58 F.2d 744. 
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trate smuggling,90 that it may, on probable cause, 
stop any vessel on'the high seas without reference 
to coast line distance, when sailing under the 
American flag, and search and seize it on discover¬ 
ing contraband liquor therein,®^ that it has the au¬ 
thority to stop, board, and search an American ves¬ 
sel beyond the twelve-mile limit in proper circum¬ 
stances,or that it may board and search any ves¬ 
sel within the territorial waters of the United States 
to examine them for identification and see that they 
observe all the laws that an American vessel 
being navigated in violation of the laws of the 
United States can be apprehended on the high seas 
as well as within the territorial waters of the 
United States by officers acting within the scope 
of their authority that vessels, without distinc¬ 
tion, are subject to the scrutiny of the Coast Guard 
and customs officials within the jurisdiction with¬ 
out probable cause or a search warrant that 
officers of a revenue cutter have authority to seize 
and search, without warrant, a vessel within the 
territorial waters of the United States, where there 
is probable cause to suspect smuggling, as well as, 


subject to diplomatic considerations, outside of 
such waters that government officers are not re¬ 
quired to show probable cause as a prerequisite for 
boarding, searching, and seizing a vessel within 
four leagues of the coast that customs officers 
having sufficient reason for regarding goods as 
contraband and liable to seizure have the right and 
duty to seize and secure them even without a war¬ 
rant justify search and seizure of a ves¬ 

sel and goods within the twelve-mile limit, prob¬ 
able cause for believing that the vessel was vio¬ 
lating the law need not be shown and that Coast 
Guard officers are authorized to make seizures un¬ 
der laws authorizing seizures by customs officers.^ 

On the other hand, it has been held that the 
search of an automobile without warrant or prob¬ 
able cause was illegal that the fact that a vessel 
was carrying a foreign cargo and had no manifest 
did not make an illegal search without probable 
cause a legal one;^ and that the Coast Guard was 
without right to stop and search a vessel within 
the twelve-mile limit wuthout probable cause and 
merely because of suspicion as to the cargo."^ 


90. U.S.—The Felicia, D.C.N-.Y., 4 

F.Supp. 694. 

91. U.S.—Ford V. Kline, D.C.Pla., 42 
P.2d 558. 

92. U.S.—Alderman v. U. S., C.C.A. 
Fla., 31 F.2d 499, certiorari denied 
49 S.Ct. 515, 279 U.S. 869, 73 L.Ed. 
1006. 

Contra U. S. v. Bentley, D.C.Mass., 
12 P.2d 466. 

93. U.S.—The Atlantic, C.C.A.N.Y., 
68 F.2d 8. 

^^Private*" or ^'pleasure” vessels 
held within statute authorizing stop¬ 
page and search, as well as com¬ 
mercial vessels.—The Atlantic, su¬ 
pra. 

Besnltingr seizure and arrest 

Where search of vessel discloses 
violation of tariff laws, as by smug¬ 
gling, boarding officer may seize the 
merchandise and is obliged to seize 
vessel and arrest persons connected 
with violation.—The Atlantic, C.C. 
A.N.Y., 68 F.2d 8. 

Warrant not required 

Coast Guard had authority to 
search vessel, without a search war¬ 
rant after finding no manifest when 
boarding her for inquiry as to cargo 
and destination.—Arch v. U. S., C.C. 
A.Tex., 13 F.2d 382, affirming, D.C., 
U. S. V. British Auxiliary Schooner 
Island Home, etc., 6 F.2d 467, note. 
Immateriality of charge 

Where vessel and cargo are sub¬ 
ject to seizure and forfeiture, 
charge on which seizing officer de¬ 
livered vessel or crew to prosecuting 
authorities is immaterial, it being 
for district attorney to determine on 

25 C.J.S—26 


what charge he will proceed.—The 
Atlantic, C.C.A.N.Y., 68 F.2d 8. 
seizure held tmlawful 

Seizure of liquor-laden foreign ves¬ 
sel by Coast Guard thirty-five miles 
from American coast w^as held un¬ 
lawful.—The Chiquita, C.C.A.La., 19 
F.2d 417, reversing, D.C., IS F.2d 
673. 

94. U.S.—The Rosalie M., C.C.A. 
Tex., 12 P.2d 970, affirming, D.C., 

4 P.2d 815. 

95. U.S.—U. S. V. Hayes, D.C.N.Y., 
52 F.2d 977. 

Ziimits of collection district 

An American schooner, which 
when sighted off the coast of Flori¬ 
da by customs agents, was proceed¬ 
ing on her voyage, even if inside the 
three-mile limit, was not within the 
limits of any collection district, with¬ 
in Rev.St. § 2773, Comp.St. § 5469, 
so as to confer on customs officers 
the right to board and seize her 
without a search warrant for con¬ 
spiring to transport intoxicating liq¬ 
uors, in violation of Cr.Code § 37, 
Comp.St. § 10201.—Burns v. U. S., 
C.C.A.Fla., 296 F. 468. 

Vessel without clearrance papers | 
Commander of Coast Guard “boat 
did not need search warrant to 
search motorboat which departed on 
foreign voyage without proper 
clearance papers.—Alderman v. U. S., 
C.C.A.Fla., 31 F.2d 499, certiorari de¬ 
nied 49 S.Ct. 515, 279 U.S. 869, 73 
L.Ed. 1006. 

Search or seizure held legal 
U.S.—The Maskinonge, C.C.A.R.I., 63 
F.2d 311, certiorari denied 53 S.Ct. 
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689, 289 U.S. 745, 77 L.Ed. 1491— 
Alksne V. U. S., C.C-A.Mass., 39 F. 
2d 62, certiorari denied 50 S.Ct. 
467, 281 U.S. 768, 74 L.Ed. 1175— 
The Homestead, D.C.N.Y., 7 F.2d 
413. 

96. U.S.—The Rosalie M., D.C.Tex., 

4 P.2d 815. 

97. U.S.—U. S. V. Wischerth, C.C. 
A.N'.Y., 68 P.2d 161—Await v. U. 
S., C.C.A.N.J., 47 F.2d 477. 

Contra Fish v. Brophy, D.C.N.Y., 

52 P.2d 198. 

98. U.S.—U. S. V. 579 Sacks of 
Whisky, D.C.Mass., 23 F.2d 882. 

99. U.S.—U- S. V. 1,572 Cases of 
Assorted Liquors, D.C.N.Y., 4 P. 
Supp. 1017. 

1. U.S.—Maul V. U. S., Conn., 47 

S.Ct. 735, 274 U.S. 501, 71 L.Ed. 
1171, affirming, C.C.A., The Un¬ 
derwriter, 13 F.2d 433, reversing, 
D.C., 6 P.2d 937—U. S. v. 146,157 
Gallons of Alcohol, D.C.N.J., 3 

F.Supp. 450, reversed on other 
grounds, C.C.A, The Helen, 72 F. 
2d 772, certiorari denied U. S. v. 
Matoil Service & Transport Co., 
55 S.Ct. 125, 293 U.S. 605, 79 L. 
Ed. 697, followed in Rizzo v. U. 
S-, C.C.A.N.J., 73 F.2d 1010, cer¬ 
tiorari denied U. S. v. Rizzo, 55 S. 
Ct. 406, 294 U.S. 709, 79 L.Ed. 

1244. 

2. U.S.—U. S. V. Kaplan, C.C.A.N. 
Y., 47 F.2d 587. 

3. U.S.—U. S. V. Coppolo, D.C.N. 
J., 2 F.Supp. 115. 

4. U.S.—U. S. V. Powers, D-C.K.Y., 
1 F.Supp. 458. 
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The purpose of particular statutes authorizing 
inspection and search, or boarding, of vessels has 
been said to be to aid in the enforcement of navi¬ 
gation laws as well as customs laws,^ and to ascer¬ 
tain whether there are dutiable articles concealed, 
rather than to discover criminal acts.^ 

Seizure, to be valid and effective, must be open 
and visible, and not constructive or imaginary.'^ 
Custody and disposition of property seized or for¬ 
feited are considered in § 264, infra. 

What constitutes probable cause. Particular cir¬ 


cumstances and evidence have been held^ or held 
not^ to show probable cause for a search or sei¬ 
zure of a vessel or vehicle, under customs laws. 

Requirements for search warrant. Particular af¬ 
fidavits and circumstances have been held^<^ or held 
notii sufficient to justify the issuance of a search 
warrant, under the customs laws. The procedure 
prescribed by the Espionage Act of 1917, 18 U.S. 
C.A. §§ 613-625, 40 U.S.St. at L. p 228 c 30, as to 
search warrants does not limit, hinder, or affect the 
grant of search warrants under customs laws.^^ 


5. U.S.—U. S. V. 146.157 Gallons 

of Alcohol, D.G.N.J., 3 F.Supp. 450. 
reversed on other grounds, C.C.A., 
The Helen, 72 F.2d 772, certiorari 
denied U. S. v. Matoil Service & 
Transport Co., 55 S.Ct. 125, 293 
U.S. 605, 79 L.Ed. 697, followed 

in, Rizzo v. U. S., C.C.A.N.J., 73 F. 
2d 1010, certiorari denied U. S. v. 
Rizzo, 55 S.Ct. 406, 294 U.S. 709, 
79 L.Ed. 1244. 

G. U.S.—The Atlantic, C.C.A.N.Y., 
68 P.2d 8. 

7. U.S.—Dale v. Hartson, D.C. 
Wash.. 2S9 F. 493. 

17 C.J. p 676 note 1. 

Indorsement and delivery of re¬ 
ceipt of garage, where an automo¬ 
bile was stored, by a prohibition of- 
fleer to a deputy collector of cus¬ 
toms, did not constitute a "seizure,” 
under Treasury Regulations 1915 
art 909, and the claim of a condi¬ 
tional vendor of the car was not 
barred by time, under Tariff Act 
Sept. 21, 1922, § 608.—Dale v. Hart- 
son, supra. 

Report of seizure 

Statute requiring officer to report 
seizure to collector for district in 
which violation of customs laws oc- i 
curred was applicable only to seiz- 1 
lire of goods or baggage on vessel 
found in port, not to ship on high 
seas.—The Miss C. B., D.C.Ala., 59 
F.2d 744, reversed on other grounds, 
C.C.A., 63 F.2d 639. 

8. “Probable cause” defined 

(1) As respects whether officers 
had probable cause for seizing au¬ 
tomobile allegedly used in trans¬ 
porting narcotics, 'probable cause’ 
means present circumstances creat¬ 
ing a strong suspicion which would 
lead a reasonable person to believe 
the vehicle was being used for the 
transportation of narcotics thereto¬ 
fore unlawfully imported. It does 
not mean the person before mak¬ 
ing the seizure must have in his 
possession facts which, if unex¬ 
plained, would require forfeiture of 
the vehicle because of unlawful 
transportation.”—U. S. v. One 1937 
Hudson Terraplane Coup4 Automo¬ 
bile, Motor No, 285062, Serial No. 
701773, D.C.Ky., 21 F.Supp. 600, 603. 


(2) Other definitions see 17 C.J. p 
676 note 95 [a]. 

Probable cause held shown 

(1) Evidence showed that Coast 

Guard had probable cause to believe 
small vessel twenty-eight miles 
from shore was American vessel 
violating revenue laws, justifying 
seizure.—The K-5691, D.C.N.Y., 50 

F.2d 180. 

(2) Captain’s admission to Coast 
Guard that vessel was loaded with 
liquor sufficiently showed probable 
cause, justifying search without 
warrant.—^Awalt v. U. S., C.C.A.N. 
J., 47 F.2d 477. 

(3) Search without warrant of 
heavily loaded automobiles with 
curtains drawn, followed into coun¬ 
try place surrounded by solid metal 
fence, was justified.—Curtis v. U. 
S., C.C.A Ga., 38 F.2d 450, certiorari 
denied 50 S.Ct. 467, 281 U.S. 768, 74 
L.Ed. 1175, followed in Sanchez v. 
U. S., C.C.A.Ga., 52 F.2d 1086. 

(4) Search and seizure of auto¬ 
mobile was justified where officers 
saw driver alight therefrom carry¬ 
ing paper sack, which was found 
to contain narcotics, and thereupon 
arrested him.—U. S. v. One Chev¬ 
rolet Coach, D.C.Tex., 1 F.Supp. 310. 

(5) That driver of automobile who 
had been dealing in heroin sold in 
unstamped packages handed, in au¬ 
tomobile, unstamped package of 
heroin to person who had agreed to 
deliver package to government agent 
constituted probable cause for seiz¬ 
ure of automobile in absencq of ex¬ 
planation of driver’s possession of 
drug.—In re Ford Sedan, 1937 Mod¬ 
el, Engine No. 18—3364904, Minne¬ 
sota 1937 License No B65—870, D.C. 
Minn., 26 F.Supp. 146, 

(6) Other circumstances.—The 
•Pesaquid, D.C.R.L, 11 F.2d 308. 

9. Probable cause held not shown 

(1) In action against customs 
guard for unlawful search of pleas¬ 
ure boat, answer did not show prob¬ 
able cause.—Fish v. Brophy, D.C.N. 
Y., 52 F.2d 198. 

(2) Search without warrant of au¬ 
tomobile and motorboat was held 
to have been made by customs offi¬ 
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cers without probable cause.—U. S. 
V. O’Connell, D.C.N.Y., 43 F.2d 1005. 

(3) Facts, including remark by 
accused after seizure that he did 
not run because he knew officers 
would pick him up sooner or later 
did not establish probable cause to 
justify search of automobile and 
house for smuggled liquor.—U. S. v. 
Kaplan, C.C.A.N.Y., 47 F.2d 587. 

10. Held sufficient 

(1) Customs officer’s affidavit of 
seeing liquor on which duty was not 
paid unloaded at certain building. 
—Pappas V. Lufkin, D.C.Mass., 17 
P.2d 988. 

(2) Affidavit of customs officer 
based on information and belief.— 

U. V. Moore, D.C.Me., 4 F.2d 600 
—Bookbinder v. U. S., C.C.A.Pa., 287 
F. 790, certiorari denied 43 S.Ct. 523, 
262 U.S. 748, 67 L.Ed. 1213—U. S. 

V. Bookbinder, D.C.Pa., 278 F. 216. 

(3) Facts alleged in affidavits 
supporting search warrant showed 
beyond fair doubt that defendants 
had been smuggling Swiss watches, 
part of which were kept at premises 
searched.— U. S. v. Federal Mail Or¬ 
der Corporation, C.C.A.N-Y., 47 F. 
2d 164. 

(4) Warrant for search for intox¬ 
icating liquor held legal.—U, S. v. 
Bookbinder, D.C.Pa., 281 F. 206. 

(5) Statutory requirements for is¬ 
suance of search warrant held com¬ 
plied with.—In re 14 East Seven¬ 
teenth St. Borough of Manhattan, 
City of New York, D.C.N.Y., 57 F. 
2d 212, affirmed, C.C.A., 65 F.2d 289. 

11. Held insufficient 

(1) Affidavit of a customs agent 
that he "has reason to believe and 
does believe” that a fraud is being 
committed against the laws of the 
United States by the use of a build¬ 
ing described.—U. S. v. Lai Chew* 
D.C.Cal., 298 F. 652. 

(2) Affidavit of customs officer 
that he believed defendant pos¬ 
sessed smuggled "merchandise” was 
insufficient with respect to probable 
cause and description of the prop¬ 
erty to be seized.—U. S. v. Clark, 
D.C.Mont., 18 F.2d 442. 

12 . U.S.—In re No. 32 East Sixty- 
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Absence of manifest or clearance papers. Stat¬ 
utes permitting the search and seizure of a vessel 
for failure to produce a manifest of the cargo on 
demand, within four leagues of the coast of the 
United States, have been held valid, notwithstand¬ 
ing the fact that the territorial boundaries of the 
United States extend only to the three-mile limit.^^ 
Such a statute has been held applicable only to ves¬ 
sels arriving in, or bound for, the United States, 
and carrying goods or persons from foreign ports.i^ 
Under such a statute, the fact that the government 
officers had no knowledge prior to the seizure that 
the vessel was a ‘hum runner'^ does not render the 
seizure unlawful.!^ The right of seizure is not 
lost because the vessel succeeded in getting farther 
than twelve miles from shore in attempting to es¬ 
cape and a vessel coming within twelve miles, 
or four marine leagues, of the coast, although never 
within the three-mile limit, has been held subject to 
seizure. 


The seizure of a vessel departing on a foreign 
voyage without proper clearance papers is legal. 

Unlading merchandise on Sunday or at night 
without the special license required by statute for 
so doing justifies seizure even after the vessel has 
been unladen, seizure not being limited to the time 
when the offense is being committed.!^ 

Effect of treaties. The right to search and sei¬ 
zure of British-O and Norwegian-^ vessels for vio¬ 
lation of customs laws, as affecting the carriage of 
intoxicating liquors, is held dependent entirely on 
the terms of the treaty of May 22, 1924, 43 U.S.St. 
at L.- p 1761, with Great Britain, and that with 
Norway of July 2, 1924, 43 U.S.St. at L. p 1772, 
respectively. 

Search and seizure of vehicles. Decisions involv¬ 
ing searches and seizures of vehicles, other than de¬ 
cisions considered in other pertinent portions of 
this section, are summarized in the note .22 


Seventh Street, Borough of Man¬ 
hattan, City of New York, C.C.A. 
N.T., 96 F.2d 153, amended on 

other grounds 96 P.2d 795—In re 
14 East Seventeenth St. Borough 
of Manhattan, City of New York, 
D.C.N.Y., 57 P.2d 212, affirmed, C. 

C. A., 65 F.2d 289—U. S. v. Moore, 

D. C.Me., 4 P.2d 600. 

13. U.S.—Gillam v. U. S., 27 P.2d 
296, affirming, D.C., The Vinces, 
20 F.2d 164, certiorari denied Gil¬ 
lam V. U. S., 49 S.Ct. 32, 278 U.S. 
635, 73 li.Ed. 552—Arch v. U. S., 

C. C.A.Tex., 13 F.2d 382, affirming, 

D. C., U. S. V. British Auxiliary 
Schooner Island Home, etc., 6 F. 
2d 467, note. 

Statute applied to vessel carrying 
intoxicating liq.uor 
U.S.—The Metmuzel, C.C.A. Va., 49 
P.2d 368, affirming, D.C., 49 P.2d 
365, and certiorari denied Miller v. 
U. S., 51 S.Ct. 657, 283 U.S. 866, 
75 L.Ed. 1470—The Pescawha, D. 
C.Or., 45 F.2d 221—The Newton 
Bay, D.C.N.Y., 30 F.2d 444, af¬ 
firmed, C.C.A., 36 F.2d 729. 
Evidence was held, without refer¬ 
ence to such statute, to show that 
a vessel was within twelve miles of 
shore when seized.—The Sylvia II, 
D.C.Mass., 28 F.2d 215. 

14. U.S.—Pish v. Brophy, U.C.N.Y., 
52 F.2d 198. 

15. U.S.—The Pescawha, D.C.Or., 
45 P.2d 221. 

16. U.S.—Gillam v, U. S., C.C.A.S. 

C., 27 P.2d 296, affirming, D.C., 

The Vinces, 20 P.2d 164 and cer¬ 
tiorari denied Gillam v. U. S., 49 
S.Ct. 32, 278 U.S. 635, 73 L.Ed. 
552—The Pescawha, D.C.Or., 45 
P.2d 221—The Resolution, D.C. 
La., 30 P.2d 634 —The Newton 


Bay, D.C.N.Y.. 30 F.2d 444, af-r 
firmed, C.C.A, 36 F.2d 729. 

17. U.S.—Gillam v. U. S., C.C.A.S. 
C., 27 F.2d 296, affirming, D.C., 
The Vinces, 20 F.2d 164, and cer¬ 
tiorari denied Gillam v. U. S„ 49 
S.Ct. 32, 278 U.S. 635, 73 L.Ed. 
552. 

18. US.—Alderman v. U. S., C.C.A. 
Fla., 31 P.2d 499, certiorari denied 
49 S.Ct. 515, 279 U.S. 869, 73 L. 
Ed. 1006. 

19. U.S.—The Mary, C.C.A.Mass., 
63 P.2d 18—U. S. V. Blackwood, 

C. C.A.Mass., 47 F.2d 849, vacat¬ 
ing, D.C., The Evelyn Ruth, 42 P. 
2d 458, and certiorari denied 
Blackwood v. U. S., 52 S Ct. 12, 
284 U.S. 627, 76 L.Ed. 534. 

20. U.S.—The Ada M., aC.A.N.Y., 
67 F.2d 333, reversing, D.C, 60 F. 
2d 449—The Sagatind, C.C.A.N.Y.. 
11 F.2d 673, 45 A.L.R. 1007, af¬ 
firming, D.C., U. S. V. The Saga¬ 
tind, 8 F.2d 788—The Which One, 

D, C.N.Y., 2 P.Supp. 890. 

Treaty construed see supra § 17. 
Twelve-mile limit 

(1) “It is now settled, as to Brit¬ 
ish vessels, that the 12-mile limit 
has been superseded by the one- 
hour distance specified by the treaty 
with Great Britain.”—The Golmac- 
cam, D.C.Me., 8 F.Supp. 338, 340. 

(2) However, it had been held 
that “under the Tariff Act of 1922, 
42 U.S.St. at L. p 858, modified as 
it was by the treaty with Great 
Britain of May 22, 1924, 43 U.S.St. at 
L. p 1761, the right to seize a Brit¬ 
ish vessel for violation of the law 
prohibiting the importation of intox¬ 
icating liquors can be exercised only 
when the vessel is within the 

i twelve-mile zone and also within 
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one hour’s time from the coast.”— 
The Isabel H, D.C.N.Y., 2 F.Supp. 
896, 897, affirmed, C.C.A., U. S. v. 
3190 Bags, 228 Cases and 17 Kegs 
Containing Rye Whiskey and Scotch 
Whiskey, 70 P.2d 246. 

Where there was neither allega¬ 
tion nor proof that British schoon¬ 
er, laden with intoxicating liquor, 
was within one hour's sailing dis¬ 
tance of shore when first sighted, 
stoppage and seizure were illegal.— 
The Miss C. B., C.C.A.Ala., 63 F.2d 
639, reversing, D.C, 59 F.2d 744. 

Answer to merits to a libel 
against a British vessel does not 
waive an objection to the jurisdic¬ 
tion of the United States based on 
the illegality, under the treaty, of 
the seizure.—Cook v. U. S., R.I., 53 
S.Ct. 305, 288 U.S. 102, 77 L.Ed. 641, 
reversing, C.C.A., The Mazel Tov, 56 
F.2d 9‘21, reversing, D.C., 51 P.2d 

292, certiorari granted Cook v. U. S., 
53 S.Ct. 10, 287 U.S. 581, 77 L.Ed. 
509. 

Treaty held inapplicable to a seiz¬ 
ure of liquor warranted by a provi¬ 
sion of a tariff act forbidding the 
importation of intoxicating liquors 
without a permit issued by the com¬ 
missioner of internal revenue.—The 
Resolution, D-C.La., 30 F.2d 534. 

21. U.S.—The Sagatind, C.C.A.N.Y., 
11 F.2d 673, 45 A.L.R. 1007, affirm¬ 
ing, D.C., U. S. V. The Sagatind, 8 
P.2d 788—The Sagatind, D.CN.Y., 
4 F.2d 928. 

22. Concealment far from port of 
entry 

Statute providing for search of ve¬ 
hicles was held to cover a vehicle 
used in transportation or conceal¬ 
ment of narcotics unlawfully im¬ 
ported notwithstanding concealment 
by use of vehicle may occur after 
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Adoption of irregular seizure. Authorized gov¬ 
ernment officers may adopt a seizure made by un¬ 
authorized persons, or which is otherwise irregu¬ 
lar or illegal,and a seizure thus adopted is ef¬ 
fective from the original date.^^ The doctrine of 
ratification is not applicable where the objection 
to the seizure is that the government itself lacked 
power to seize.^^ 

Seizure of papers hearing on importation, on an 
arrest for entering goods by means of false docu¬ 
ments, should be limited to those bearing on the im¬ 
portation of the particular goods involved in the 

prosecution. 2 6 

Early decisions. The holdings of comparatively 
early cases with respect to searches and seizures 
under customs laws may be summarized as follows: 
It is the duty of a revenue officer to cause a seizure 
of goods whenever he has probable cause for believ¬ 
ing that they are forfeitable and the right of a 
customs officer to make such seizure is not confined 
to his own district.^^ On proper application, he is 
entitled to a search warrant.29 Goods are forfeit- 
able if it is subsequently shown that a proper cause 
for the seizure existed at the time it was made, al¬ 


though made through mistake.^^ 

The early cases held, further, to the following 
effect: An action of trespass for a seizure for a 
supposed forfeiture will not lie until a final decree 
is pronounced on the proceeding in rem to enforce 
such forfeiture and the pendency of such pro¬ 
ceedings may be pleaded in abatement.^^ jf 

action is instituted after a decree of condemnation 
or after an acquittal, with a certificate of justifica¬ 
tion, the decree may be pleaded in bar;^^ and it is 
only after an acquittal without justification that the 
seizure may be deemed tortious.^4 Seizure can be 
justified by the customs officer only when followed 
by a judgment of condemnation,^^ or by a certifi¬ 
cate of probable cause.^^ 

Mere delay by an importer in commencing pro¬ 
ceedings to reclaim proceeds of goods seized and 
sold under a mistake of fact, such proceeds still 
remaining in the registry of the court, is not such 
laches as constitutes a defense.^^ 


narcotics have traveled far from 
port of entry and passed through 
different hands.—U. S. v. One 1937 
Hudson Terraplane Coup^ Automo¬ 
bile, Motor No. 285062, Serial No. 
701773, D.C.Ky., 21 F.Supp. 600. 

The word “merchandise”’ within 
statute authorizing officers to search 
any vehicle when they suspect du¬ 
tiable merchandise is concealed 
therein with duly unpaid includes 
imported morphine.—U. S. v. One 
1937 Hudson Terraplane Coup6 Au¬ 
tomobile, Motor No. 285062, Serial 
No. 701773, supra. 

Evidence was held to show that 
liquor found in automobile was un¬ 
lawfully imported within meaning 
of law relating to seizure of vehi¬ 
cles.—U, S. V. One Reo Sedan, D.C. 
Mass., 39 F.2d 120. 

Seizure unjustified where no liquor 
found 

Officer finding no liquor in auto¬ 
mobile, although in possession of 
information justifying search, was 
without right to proceed with seiz¬ 
ure of automobile.—U. S. v. One 
Reo Sedan, supra. 

Contraband is “on,” “in,” or 

“about” beast or vehicle, as such 
terms are used in a statute author¬ 
izing search and seizure, whether in 
direct contact with it or indirectly 
by intervention of container or per¬ 
son, at least when intervening per¬ 
son is driver.—U. S. v. One Gardner 
Roadster, D.C.Wash., 35 F.2d 777. 

23. XJ.S.—U. S. V. Eight Boxes Con¬ 
taining Various Articles of Mis¬ 


cellaneous Merchandise, C.C.A.N. 
Y., 105 F.2d 896—The Halcon, C. 
O.A.Ala., 63 F.2d 638—U. S. v. 
One Reo Sedan, D.C.Mass., 39 F. 
2d 120—In re Commercial Inv. 
Trust Corporation, D.C.N.Y., 31 F. 
2d 494—U. S. v. 679 Sacks of 
Whisky, D.C.Mass., 23 F.2d 882— 
U. S. V. Two Automobiles and 
Five Cases of Whisky, D.C.Cal., 
2 P.2d 264. 

Alaska.—U. S. v. One Chevrolet Se¬ 
dan, 7 Alaska 605. 

17 C.J. p 676 note 99 [a]. 

24. U.S.—In re Ford Sedan, 1937 
Model, Engine No. 18—3364904, 
Minnesota 1937 License No. B65— 
870, D.C.Minn., 26 F.Supp. 146— 
U. S. v. One 1937 Hudson Terra- 
plane Coup6 Automobile, Motor No. 
285062, Serial No. 701773, D.C.Ky., 
21 F.Supp. 600. 

25. U.S.—Cook V, U. S., R.I., 53 S. 
Ct. 305, 288 U.S. 102, 77 L.Ed. 641, 
reversing, C.C.A., The Mazel Tov, 
56 P.2d 921, reversing, D.C., 51 P. 
2d 292, certiorari granted Cook v. 
TJ. S., 53 S.Ct. 10, 287 U.S. 581, 77 
L.Ed. 509. 

26. U.S.—U. S. v. Poller, C.C.A.N.Y., 
43 P.2d 911, 74 A.L.R. 1382. 

Papers covering earlier shipments 

and defendant’s books, which con¬ 
tained no entries regarding trans¬ 
action involved, were improperly 
seized and should be returned.— 
U. S. v. Poller, supra. 

27. U.S.—^McGuire v. Winslow, C.C. 
N.Y., 26 P. 304, 23 Blatchf. 425. 

N.H.—Jones v. Gibson, 1 N.H. 266. 
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17 C.J. p 604 note 42 [a], p 676 note 
95. 

To constitute valid seizure there 
must be an open, visible possession 
claimed, and authority exercised un¬ 
der the seizure.—The Josefa Segun- 
da, La., 10 Wheat. 312, 6 L.Ed. 329— 
17 C.J. p 676 note 1. 

Abandonment of seizure destroys 
its validity.—The Josefa Segunda, 
supra—17 C.J. p 676 note 2. 

28. U.S.—Taylor v. U. S., Pa., 3 
How. 197, 11 L.Ed. 559. 

17 C.J. p 676 note 98. 

29. Mass.—Sanford v. Nichols, 13 
Mass. 286, 7 Am.D. 151. 

17 C.J. p 676 note 97. 

30. U.S.—Wood V. U. S., Md., 16 Pet. 
342, 10 L.Ed. 987. 

17 C.J. p 676 note 99. 

31. U.S.—Gelston v. Hoyt, N.Y„ 3 
Wheat. 246, 4 L.Ed. 381. 

17 C.J. p 677 note 14. 

32. U.S.—Gelston v. Hoyt, supra. 

17 C.J. p 677 note 16. 

33. U.S.—Gelston v. Hoyt, supra— 
McGuire v. Winslow, C.C.N.Y., 26 
P. 304, 23 Blatchf. 425. 

34. U.S.—McGuire v. Winslow, su¬ 
pra. 

17 C.J. p 677 note 18. 

35. U.S.—Hall V. Warren, C.C.Ohio, 
11 F.Cas.No.5,952, 2 McLean 332. 

17 C.J. p 606 note S3 [a]. 

3S. U.S.—tiall V. Warren, supra. 

17 C.J. p 677 note 20. 

37i U.S.—U. S. V. One Case Chemi- 
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§ 255. Penalties and Actions Therefor 

a. In general 

b. Grounds for imposition 

c. Materiality of intent 

d. Enforcement 

e. Defenses 

a. In G-eneral 

Customs statutes Imposing pecuniary penalties for 
offenses have been held penal or quasi-criminal and to 
require strict construction. Their operation was not ex¬ 
cluded by the prohibition statutes. 

Customs statutes imposing pecuniary penalties for 
offenses have been held to be penal or quasi-crim¬ 
inal and to require strict construction.^® Their op¬ 
eration was not excluded by the national prohibition 
statutes dealing with intoxicating liquors.^® 

A foreign vessel, bound from one port to anoth¬ 
er, and forcibly seized by armed pirates, who 
brought her into United States waters, where they 
unloaded part of her cargo, was held, as were her 


§ 255 

officers, not to have incurred any penalty under the 
Tariff Act of 1922.40 

Recovery of the value of goods as a pecuniary 
penalty is considered in § 262 infra. 

b. Grounds for Imposition 

Various acts and omissions, the most common of 
which is failure to produce a true and proper manifest 
on demand, or the carrying of unmanifested merchandise, 
have been or are made by customs statutes grounds for 
the imposition of pecuniary penalties. 

Falsify or lack of manifest. The purpose of stat¬ 
utes imposing pecuniary penalties for failure to pro¬ 
duce a true and proper manifest on demand, or for 
carrying unmanifested merchandise, has been said 
to be to facilitate a protective and general examina¬ 
tion of the vessel and cargo at any point within 
four leagues from our coast.4i For purposes of 
such statutes, a manifest not complying with the 
basic requirements of law is a nullity.42 Such stat¬ 
utes apply only to vessels bound to the United 
States,43 and within the distance from the coast 
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cal Compound, D.C.N.T., 203 F. 

63. 

38. U.S.—The Mazel Tov, D.C.R.I., 
51 F.2d 292, reversed^ C.C.A., 56 
F.2d 921, certiorari granted Cook 
V. U. S., 53 S.Ct. 10, 287 U.S. 581, 
77 L.Ed. 509, reversed 53 S.Ct. 305, 
288 U.S. 102, 77 L.Ed. 641—The 
Przemysl, D.C.La., 23 F.2d 336— 
The Dolphin, D.C.Fla., 291 F. 380. 

39. U.S.—General Import & Export 
Co. V. U. S., N.T., 52 S.Ct. 474, 286 

U. S. 70, 76 L.Ed. 983, affirming in 
part, C.C.A., The Sebastopol, 56 F. 
2d 590, affirming in part and re¬ 
versing in part, D.C., 47 F.2d 336, 
and certiorari granted General Im¬ 
port & Export Co. V. U. S., 52 S. 
Ct. 411, 285 U.S. 53.4, 76 L.Ed. 929 
—U. S. V. Thirty-Six Cases of In¬ 
toxicating Liquor, etc., D.C.Tex., 
281 F. 243. 

40. U.S.—The Louise F., D.C.Fla., 
293 F. 933. 

41. U.S.—The Mazel Tov, D.C.R.I., 
51 F.2d 292, reversed, C.C.A., 56 
F.2d 921,' certiorari granted Cook 

V. U. S., 53 S.Ct. 10, 287 U.S. 581, 
77 L.Ed. 509, reversed 53 S.Ct. 305, 
288 U.S. 102, 77 L.Ed. 641. 

Decisions under earlier statutes see 
17 C.J. p 684 note 38. 

42. U.S.—The Irene C., D.C.Mass., 
41 F.2d 288. 

Manifests generally see supra § 91. 
Papers held not sufficient as- mani¬ 
fest 

(1) Clearance certificate.—The 

Vinces, D.C.S.C., 20 F.2d 164, af¬ 

firmed, C.C.A., Gillam v. U. S., 27 F. 
2d 296, certiorari denied 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552.. 

(2) Papers consisting of agree¬ 


ment with crew, certificate of Brit¬ 
ish registry, bridge book, and log 
book.—The Newton Bay, C.C.A.N.Y., 
36 F.2d 729, affirming, D.C., 30 F.2d 
444. 

Statute not applicable 

In order to avoid a penalty, the 
manifest is not required to conform 
to the Tariff Act of 1930 § 431 tit 4, 
requiring the master of every ves¬ 
sel arriving in the United States, and 
required to make entry, to have on 
board a manifest in a form to be 
prescribed by the secretary of the 
treasury.—The Mazel Tov, D.C.R.I., 
51 P.2d 292, reversed, C.C.A., 56 F. 
2d 921, certiorari granted Cook v. U. 
S., 53 S.Ct. 10, 287 U.S 581, 77 L.Ed. 
509, reversed on other grounds 53 
S.Ct. 305, 288 U.S. 102, 77 L.Ed. 
641. 

43. U.S.—The Patricia, No. 970-A, 
C.C.A.Cal., 81 F.2d 814~The Pueb¬ 
los,, C.C.A.Conn., 77 P.2d 618—The 
Metmuzel, C.C.A.Va., 49 F.2d 368, 
affirming, D.C., 49 P.2d 365, and 
certiorari denied Miller v. U. S., 51 
S.Ct. 657, 283 U.S. 866, 75 L.Ed. 
1470—The Mistinguette, D.C.N.Y., 
14 P.2d 753. 

Coming into territorial -waters; in¬ 
tention to discharge 

(1) Vessel is bound for United 
States, within meaning of Tarilf 
Law, where she intends to discharge 
cargo within territorial waters.—The i 
Metmuzel, C.C.A.Va., 49 F.2d 368, 

; affirming, D.C., 49 F.2d 365, and cer¬ 
tiorari denied Miller v. U. S., 51 S. 
Ct, 657, 283 U.S. 866, 75 L.Ed. 1470. 

(2) "It is clear . . . that the 

phrase [bound to the United States] 
does not require that she reach a 
port of entry. For a. vessel to come 
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into territorial waters is enough ‘to 
bring into’ the United States contra¬ 
band cargo. . . . The phrase 

‘bound to’ can require no more.”— 
The Mistinguette, C.G.A.N.Y., 27 F. 
2d 738, 739, certiorari denied The 
Mistinguette v. U. S., 49 S.Ct. 28, 
278 U.S. 627, 73 L.Ed. 547. 

(3) Vessel laden with liquor in¬ 
tended to be landed in United States 
was "bound to United States.”—The 
Marion Phillis, C.C.A.N.Y., 36 P.2d 
688 . 

Vessel in coastwise trade 

"These sections do not refer to a 
vessel engaged in a coastwise trade 
which does not require a manifest. 
This is a tariff measure, and its pro¬ 
visions were designed to prevent the 
importation of merchandise into the 
United States without the payment 
of the required duty thereon. Con¬ 
sequently it is not applicable to a 
vessel engaged in a coastwise trade 
where no manifest is required be¬ 
cause no duty is imposed on such 
merchandise, it being already in the 
United States.”—The Helen, C.C.A.N. 
J., 72 F.2d 772, 773, reversing, D.C., 
U. S. V. 146,157 Gallons of Alcohol, 
3 F.Supp. 450, certiorari denied U. 
S. V. Matoil Service & Transport Co., 
55 S.Ct. 125, 293 U.S. 605, 79 L.Ed. 
697, followed in Rizzo v. U. S., C.C, 
A.,N.J., 73 P.2d 1010, certiorari de¬ 
nied U. S. v. Rizzo, 55 S.Ct. 406, 294 
U.S. 709, 79 L.Ed. 1244. 

Trausfer of cargo to other vessels 

(1) Vessels intending to transfer 
their cargoes to smaller boats near 
the shore have been held bound for 
a port in the United States, within 
such statutes.—The Resolution, D.C. 
La., 30 F.2d 534—U. S. v. 63 Eegs 
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specified by law as that within which a vessel may 
be boarded.^'^ The term “merchandise/^ within 
provisions of such statutes referring to merchan¬ 
dise in connection with the manifest, includes mer¬ 
chandise the importation of which is prohibited.^^ 
Failure to comply with an unauthorized and unoffi¬ 
cial demand for a manifest does not create liability 
for a penalty.^^ 

Under a statute imposing a penalty for the impor¬ 
tation of unmanifested narcotics, unless the master, 
officers, and owner did not know, and could not, by 


the exercise of the highest degree of care and dili¬ 
gence, have known, that such narcotics were on 
board, the party seeking to avoid the penalty has 
the burden of proving such care.^'^ Payment of a 
penalty improperly exacted under such a statute 
may be recovered backus 

Other grounds for the imposition of pecuniary 
penalties which have been or are imposed under 
customs laws include the receipt by an officer of an 
unlawful fee, compensation, or re’ward;-^^ the ob¬ 
struction or hindrance by the master of any offi- 


of Malt, C.C.A.N.T., 27 P.2d 741— 
U. S. V. Bengochea, C.O.A.Fla., 279 
P. 537. 

(2) This has heen held true even 

where transhipment of contraband is 
made outside the twelve-mile limit, 
to smugglers.—The Ada M., D.C.N. 
Y"., 60 P.2^ 449, reversed on other 
grounds, C.C.A., 67 F,2d 333—The 

Metmuzel, C.C.A.Va., 49 P.2d 368, af¬ 
firming, D.C., 49 F.2d 365, and cer¬ 
tiorari denied Miller v. U. S., 51 S.Ct. 
657, 283 U.S. 866, 75 L.Ed. 1470— 
The Marion Phillips, C.C.A.N.Y., 36 
P.2d 688. 

(3) However, a vessel intending to 
transship its cargo outside the 
twelve-mile limit has been held not 
so bound.—The Sylvia II, D.C.Mass., 
28 P.2d 215. 

Evidence held to show 

(1) That a vessel carrying intoxi¬ 
cating liquors was bound to the 
United States.—The Mazel Tov, C.C, 
A.R.I., 56 F.2d 921, reversing, D.C., 
51 F.2d 292, and certiorari granted 
Cook V. U. S., 53 S.Ct. 10, 287 U.S. 
581, 77 L.Ed. 509, reversed on other 
grounds 63 S.Ct. 305, 288 U.S. 102, 77 
L.Ed. 641—The Motorboat, D.C.N.J., 
53 F.2d 239, affirmed, C.C.A., The 
Thorndyke, 67 F.2d 198, certiorari 
denied Traders Limited v. U. S., 54 
S.Ct. 376, 291 U.S. 659, 78 L.Ed. 1051 
—The Irene C., D.C.Mass., 41 P.2d 
288—The Resolution, D.C.La., 30 P. 
2d 534—The Newton Bay, D.C.N.Y., 
30 F.2d 444, affirmed, C.C.A., 36 P. 
2d 729—The Yinces, D.C.S.C., 20 P. 
2d 164, affirmed, C.C.A., Gillam v. 
U. S., 27 F.2d 296, certiorari denied 
49 S.Ct. 32, 278 U.S. 635, 73 L.Ed. 
552^—U. S. v. 1,250 Cases of Liquor, 
D.C.N.Y., 286 F. 260, affirmed, C.C.A., 

U. S. V. 1,250 Cases of Intoxicating 
Liquors, 292 P. 486, certiorari denied 
Albury v. U. S., 44 S.Ct. 38, 263 U. 
S. ,712, 68 L.Ed. 519; 520, and Rae 

V. U. S., 44 S.Ct. 38, 263 U.S. 712, 
68 L.Ed. 519. 

(2) That such a vessel was not 
so bound.—The George and Earl, D. 
C.N.Y., 30 F.2d 441. 

44. U.S.—The Mistinguette, C.C.A.NI 
Y., 27 F.2d 738, certiorari denied 
The Mistinguette v. U. S., 49 S.Ct. 
28, 278 U.S. 627, 73 L.Ed. 547— 


Gillam v. U. S., C.C.A.S.C., 27 F. 
2d 296, affirming, D.C., The Vinces, 
20 P.2d 164, certiorari denied Gil- 
1am V. U. S., 49 S.Ct. 32, 278 U.S. 
635, 73 L.Ed. 552—The Amaranth, 
D.C.N.Y., 35 F.2d 872—The Mis¬ 
tinguette, D.C.N.Y., 14 F.2d 753. 
Searches and seizures see supra § 
254. 

Escape beyond twelve-mile limit 

(1) A vessel which is hailed with¬ 
in the twelve-mile limit, but which 
refuses to stop and escapes to a 
point outside that limit, where de¬ 
mand is made for a manifest, can¬ 
not escape the penalty for failure 
to produce it on the ground that de¬ 
mand was not made within such lim¬ 
it,—The Vinces, D.C.S.C., 20 P.2d 164, 
affirmed, C.C.A., Gillam v. U. S., 27 
F.2d 296, certiorari denied 49 S.Ct. 
32, 278 U.S. 635, 73 L.Ed. 552. 

(2) Nor is recovery of penalties 
prevented by the fact that a ves¬ 
sel, when sighted within the twelve- 
mile limit, fled and sailed to a point 
outside it before capture, so that she 
was not actually hailed within that 
limit.—The Newton Bay, C.C.A.N.Y., 
36 P.2d 729, affirming, D.C., 30 P.2d 
444. 

Evidence held to show vessel was 
within twelve-mile limit when seized. 
—The Irene C., D.C.Mass., 41 P.2d 
288—The Isabel H., D.C.N.Y., 2 P. 
Supp. 896, affirmed, C.C.A., U. S. v. 
3190 Bags, 228 Cases, and 17 Kegs, 
Containing Rye Whisky and Scotch 
Whisky, 70 P.2d 246. 

Vessel fourteen miles from shore 
when manifest was demanded, held 
not subject to penalty.—The Picton- 
ian, C.C.A.N.Y., 20 F.2d 353, revers¬ 
ing, D.C., 3 F.2d 145. 

45. U.S.—U. S. V. Sischo, Wash., 43 
S.Ct. 511, 262 U.S. 165, 67 L.Ed. 
925, reversing, C.C.A., 270 P. 958, 
affirming, D.C.. 262 P. 1001—The 
Newton Bay, C.C.A.N.Y., 36 P.2d 
729, affirming, D.C., 30 F.2d 444 
—The Squanto, C.C.A.N.Y., 13 P. 
2d 548, certiorari denied Colonial 
Transp. Co. v. U. S., 47 S.Ct. 238, 
273 U.S. 727, 71 L.Ed. 861—U. S. 
V. 1,250 > Cases of Intoxicating 
Liquors, C.C.A.N.Y.. 292 F. 486, 

I affirnaing, D.C., U. S. v. 1250 Cas¬ 
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es of Liquor, 2S6 P. 260, and cer¬ 
tiorari denied Albury v. U. S., 44 
S.Ct. 38, 263 U.S. 712, 68 L.Ed. 
519, 520, and Rae v. U. S., 44 S. 
Ct. 38, 263 U.S. 712, 68 L.Ed. 519 
—The Ivor Heath, D.C.Va., 275 P. 
67, affirmed, C.C.A., The Iver 
Heath, 290 P. 149. 

Contra U. S. v. Hana, C.C.A. 
Wash., 276 P. 817, certiorari denied 
42 S.Ct. 315, 258 U.S. 622, 66 L.Ed. 
796—U. S. V. Reed, D.C.N.Y., 274 F. 
724, affirmed, C.C.A., 280 P. 721. 

Goods physically capable of being 
imported held included; “merchan¬ 
dise,” as used in the statute, is not 
limited to goods which may be law¬ 
fully imported.—U. S. v. Sischo, 
Wash., 43 S.Ct. 511, 262 U.S. 165, 
67 L.Ed. 925, reversing, C.C.A., 270 
F. 958. affirming, D.C., 262 P. 1001. 

Contra U. S. v. Reed, D.C.N.Y., 
274 P. 724, affirmed, C.C.A., 280 P. 
721. 

Statutory definition 

In 19 U.S.C.A. § 1401 (c), it is 
provided that, as used in subtitle 
IV of the Tariff Act of 1930, “the 
word ‘merchandise' . . . in¬ 

cludes merchandise the importation 
of which is prohibited.” 

46. U.S.—The Patricia, No. 970-A, 
C.C.A.Cal., 81 F.2d 814. 

Demand by seaman, who was not 

an officer of the Coast Guard, of a 
member of the crew of a vessel, 
held unauthorized and unofficial.— 
The Patricia, No. 970-A, supra, 

47. U.S.—Lancashire Shipping Co. 
V. U. S., D.C.N.Y., 17 P.Supp. 573. 
Evidence held insufficient to es¬ 
tablish exercise of highest degree 
of care and diligence.—Lancashire 
Shipping Co. v. U. S., supra. 

48w U.S.—Lancashire Shipping Co. 
V. U. S., D.C.N.Y., 4 P.Supp. 544. 
Exaction of bond for penalties, il¬ 
legally imposed for failure to man¬ 
ifest opium on board vessel, to ob¬ 
tain clearance thereof, was improp¬ 
er.—Lancashire Shipping Co. v. U. 
S., D.C.N.Y., 4 P.Supp. 544. 

49. U.S.—Hedden v. Iselin. C.C.N. 

Y., 31 P. 266, 24 Blatchf. 455, re¬ 
versing, D.C., 28 F. 416. 

17 C.J. p 684 note 39. 
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cer in lawfully boarding his vessel for the purpose 
of carrying into effect any of the revenue laws of 
the United States failing to give an account of 
the true destination of a vessel unloading goods 
or merchandise without a permit and before coming 
to a proper place selling, alienating, or remov¬ 
ing any empty casks which have contained foreign 
distilled spirits before the marks thereon have been 
defaced permitting the breaking of locks or 
fastenings put by an inspector on a vessel fail¬ 
ure of a master of a vessel having on board dis¬ 
tilled spirits or wine to report, within a stated pe¬ 
riod after arrival, the quantity and kind thereof 
failure of a foreign vessel to make entry at the cus¬ 
toms house within a stated period after arriving 
within the limits of a customs district and de¬ 
parting or attempting to depart from a collection 
district, after arriving within the limits thereof, 
without making a report or entry.57 

c. Materiality of Intent 

In some instances, intention to evade the customs 
law is essential to liability for the pecuniary penalty; 
in others, intent is immaterial except in mitigation. 


While in some instances intention to evade or to 
act in derogation of the customs law is from the 
very nature of the statute essential to liability for 
the pecuniary penalty prescribed,in other cases, 
such as the importation of goods without a proper 
manifest,or for the unloading or delivery of 
goods without a permit,^® the intent of the party is 
immaterial, except in mitigation of the penalty.^^ 

d. Enforcement 

Pecuniary penalties under customs laws are enforce¬ 
able in civil suits, although some provision is made for 
the imposition of fines by collectors. Under governing 
statutes, a vessel whose owner or master has become 
subject to a penalty may be seized and sold for the re¬ 
covery thereof, without first proceeding against the 
person to recover the penalty. 

The imposition of pecuniary penalties in customs 
cases has been said to be in the nature of a criminal 
prosecution,^ 2 a.nd acts defined as offenses have been 
called quasi-criminal;^^ but the penalties are en¬ 
forceable in civil suits.An action for such re¬ 
covery has been held a suit at common law, and 
hence triable by jury at the instance of defend- 
ant®5 The participants in the wrong may be sued 


so. XJ.S.—The Barracouta, D.C.N.T., 
42 F. 160. 

Ka.owleag*e of official character 
Such a statute does not apply 
-where master did not know the per¬ 
son boarding was such, and where 
the officer did not show his author¬ 
ity, and there was nothing to show 
his boat was in the government 
service.—The Dolphin, D.C.Fla., 291 
F. 380. 

51. U.S.—U. S. V. Santini, -C.C.A. 
Fla., 279 F. 534. 

52. U.S.—-U. S. V. The Cherie, D.C- 
Me., 9 F.2d 640. affirmed, C.C.A., 
The Cherie, 13 F.2d 992—U. S. v. 
1,250 Cases of Intoxicating Liq¬ 
uors, C.C.A.lsr.T., 292 F. 486, af¬ 
firming, D.C., XJ.S. V. 1250 Cases 
of Liquor, 286 F. 260, and cer¬ 
tiorari denied Albury v. XJ. S., 44 
S.Ct. 38, 263 U.S. 712, 68 L.Ed. 
519—The Isabel H, D.C.N.Y., 2 F. 
Supp. 896, affirmed, C.C.A., XJ. S. 
V. 3190 Bags, 228 Cases, and 17 
Kegs Containing Rye Whisky and 
Scotch Whisky, 70 F.2d 246. 

17 C.J. p 684 note 41. 

Intoxicating liquor held “mer¬ 
chandise” within statute creating 
offense.—^XJ. S. v. Santini, C.C.A.Fla., 

279 F. 534. 

Article, importation of which is 
prohibited, and for which a permit 
could, therefore, not be obtained, is 
held not within a statute imposing 
-such penalty.—XJ. S. v. Reed, D.C. 
N.Y.. 274 F. 724, affirmed, C.C.A., 

280 F. 721. 

3Svidence held not to show dis¬ 
tress of vessel, so as to justify dis¬ 


charge of cargo before coming to a 
proper place.—The Squanto, C.C.A. 
N.Y., 13 F.2d 548, certiorari denied 
Colonial Transp. Co. v. XJ. S., 47 S. 
Ct. 238, 273 U.S. 727, 71 L.Ed. 861. 

53. U.S.—U. S. V. Halberstadt, D. 

C.Pa., 26 F.Cas.No.15,276, Gilp. 

262. 

17 C.J. p 684 note 42. 

54. U.S.—U. S. V. Mantor, C.C. 
Mass.. 26 F.Cas.No.15,719, 2 Ma¬ 
son 123. 

17 C.J. p 684 note 43. 

55. U.S.—U. S. V. Thirty-Six Cases 
of Intoxicating Liquor, etc., D.C. 
Tex., 281 F. 243. 

56. U.S.—The Hazel E. Herman, D. 
C.Ga., 19 F.2d 397, affirmed. C.C. 
A., 24 F.2d 27. 

Alaska.—U. S. v. The Hippo, 7 Alas¬ 
ka 500. 

Arrival at unintended port 

For a vessel actually bound for 
the United States, although from 
necessity it arrives at a port other 
than the one intended, the report 
and entry must be made-- 7 -U- S. v. 
Webber, C.C.Mass., 28 F.Cas.No.16,- 
656, 1 Gall. 392. 

57. U.S.—The Mazel Tov, C.C.A.R. 
I., 56 F.2d 921, reversing, D.C., 51 
P.2d 292, and certiorari granted 
Cook V. U. S., 53 S.Ct. 10, 287 U.S. 
581, 77 L.Ed. 509, reversed on oth¬ 
er grounds 53 S.Ct. 305, 288 U.S. 
102. 77 L.Ed. 641. 

Alaska.—U. S. v. The Hippo, 7 Alas¬ 
ka 500. 

Only vessels bound for our ports 
I held within statute.—The Apollon, 
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Ga., 9 Wheat. 362. 6 L.Ed. 111—17 
C.J. p 684 note 47. 

Corresponding prior statutes see 17 
C.J. p 684 notes 44-46. 

58. U.S.—U. S. V. Platt, D.C.N.Y., 

27 F.Cas.No.l6,054a. 

17 C.J- p 684 note 49. 

59. U.S.—The Iver Heath, C.C.A. 
Va., 290 F. 149. 151, affirming, D. 
C., The Ivor Heath, 275 F. 67. 

17 C.J. p 684 note 50. 

Keason for rule 

“If it were otherwise, anything 
like a general enforcement of the 
statute would be out of the ques¬ 
tion.”—The Iver Heath, supra. 

66- U.S.—U. S. v. Curtis, D.C.N.Y., 

16 F. 184. 

61. U.S.—U. S. V. Teffry. C.C.N.Y., 

28 F.Cas.No-16,443. 

62. U.S.—The Hazel E. Herman. D. 
C.Ga., 19 F-2d 397, affirmed, C.C. 
A., 24 F.2d 27. 

63. U.S-—The Przemysl, D.C.La., 23 
F.2d 336. 

64. U.S.—The Maskinonge, C.C.A. 
R.I., 63 F.2d 311, certiorari denied 
53 S.Ct. 689, 289 U.S. 745, 77 L. 
Ed. 1491—The Przemysl, D.C.La., 
23 F.2d 336. 

17 C.J. p 684 note 55. 

Admiralty jurisdiction of proceed¬ 
ings to enforce penalty see the ti¬ 
tle Admiralty §§ 49-50. 

65. U.S.—U. S. V- The Queen, C.C. 

N.Y., 27 P.Cas.No.16,108, 11 

Blatchf. 416, affirming, D.C., 27 F. 
Cas.No.16.107, 4 Ben. 237. 

17 C.J. p 686 note 56. 



255 


CUSTOMS DUTIES 


25 C.J.S. 


jointly or severally.®^ Such actions have been held 
subject to a three years’ statute of limitation.®'^ 

Proceedings against vessel or airplane. Under 
statutes providing to such effect, when the owner 
or master of a vessel has become subject to such 
penalty the vessel may be seized and sold for the 
recovery of the penalty,®® the penalties so incurred 
becoming a direct liability of the vessel, subjecting 
her to immediate seizure and to summary proceed¬ 
ings by libel,without the necessity of first pro¬ 
ceeding against the person to recover the penalty.'^® 

The enforcement of a penalty lien against an air¬ 
plane, under a statute providing therefor but not 
in terms declaring a forfeiture, has been held to op¬ 
erate to bring about a forfeiture.'^^ 

Administrative action. Collectors of customs may 
in some instances impose a fine equal to, or greater 


than, the duty on merchandise illegally imported 
through the mails wool changed in charac¬ 

ter or condition for the purpose of evading duty has 
been subjected to double duty.'^® Where duties in 
the nature of a penalty have been liquidated, the 
rule is, as with other liquidated duties, that the im¬ 
porter may not contest their legality prior to pay¬ 
ment; after payment, the matter may be litigated 
before the proper tribunal.'^^ The imposition of ad¬ 
ditional duties for undervaluation is considered in 
§§ 140-146 supra. 

The amount of a penalty which is intended to be 
equal to the value of the cargo must be based on a 
correct appraisal.'^^ Where a statute provides for 
a penalty equal to twice the value of the merchan¬ 
dise, but not less than a stated amount, and the 
court is not advised that the merchandise has any 
market value, the minimum penalty will be as- 


©6, XJ.S.—U. S. V. Leon Rheims ’ 
Co., C.C.A.N.Y., 245 F. 179. 

©7. U.S.~U. S. V. Joles, D.C.Mass.. 

251 P. 417—U. S. V. Wittemann, 
C.C.A.N.Y., 152 F. 377. 

©3. U.S.~The Motorboat, D.C.N.J., 

53 F.2d 239, affirmed, C.C.A, The 
Thorndyke, 67 F.2d" 198, certiorari 
denied Traders Limited v. U. S., 

54 S.Ct. 376, 291 U.S. 659, 78 L. 
Ed. 1051—The Resolution, E.C. 
La., 30 P.2d 534—The Vinces, D. 

C. S.C., 20 P.2d 164, affirmed, C.C. 
A., Gillam v. U. S., 27 F.2d 296, 
certiorari denied 49 S.Ct. 32, 278 
TJ.S. 635, 73 L.Ed. 552—The J. Duf¬ 
fy, C.C.A.Conn., 18 F.2d 754, re¬ 
versing-, D.C., 14 P.2d 426 and cer¬ 
tiorari denied Smith v. U. S., 48 S. 
Ct. 21, 275 U.S. 528. 72 L.Ed. 408 
—The Squanto, C.C.A.K.Y., 13 F. 
2d 548, certiorari denied Colonial 
Transp. Co. v. U. S., 47 S.Ct. 238, 
273 U.S. 727, 71 L.Ed. 861—The 
Felicia, D.C.N.Y., 13 P.Supp. 95 9. 

17 C.J. p 685 note 59. 

Sale rather than forfeiture 

Where a libel does not count on 
intent to defraud United States of 
taxes, seized property is subject to 
sale to satisfy penalty rather than 
forfeiture.—The Motorboat, D.C.N. 
J., 53 F.2d 239, affirmed, C.C.A., The 
Thorndyke, 67 P.2d 198, certiorari 
denied Traders Limited v. U. S., 54 
S.Ct. 376, 291 U.S. 659, 78 L.Ed. 1051. 

69. U.S.—The Motorboat, D.C.N.J., 

53 F.2d 239, affirmed, C.C.A, The 
Thorndyke, 67 F.2d 198, certiorari 
denied Traders Limited v. U. S., 

54 S.Ct. 376, 291 U.S. 659, 78 L. 
Ed. 1051—The Irene C., D.C. 
Mass., 41 P.2d 288—The Pesaquid, 

D. C.R.I., 11 F.2d 308. 

Alaska.—U. S. v. The Hippo, 7 Alas- I 
ka 500. 


Nature of libel 

Libel ag-ainst vessel under Tariff 
Act for having unmanifested car¬ 
go, although “civil proceeding,” 
treats vessel as guilty thing.—The 
Maskinonge, C.C.A.R.I., 63 F.2d 311, 
certiorari denied 53 S.Ct. 689, 289 U. 
S. 745, 77 L.Ed. 1491. 

libel not setting out any penalty 
will not support a forfeiture on 
this ground.—The K-19294, D.C.N. 
J., 53 P.2d 246. 

Porm of notice to master, advis¬ 
ing him that the vessel had become 
liable to the several penalties set 
forth, held sufficient to enforce the 
collection of penalties by summary 
proceedings against the vessel.— 
The Mazel Tov, D.C.R.I., 51 P.2d 

292, reversed, C.C.A, 56 F.2d 921, 
certiorari granted Cook v. U. S., 53 
S.Ct. 10, 287 U.S. 581, 77 L.Ed. 509, 
reversed 53 S.Ct. 305, 288 U.S. 102, 
77 L.Ed. 641. 

Sho-wing of consent or privity of 
owner or master to illegal act is 
required as to vessel used as com¬ 
mon carrier.—The Mount Clinton, 
C.C.A.N.Y., 6 F.2d 418—17 C.J. p 
685 note 61. 

70. U.S.—The Motorboat, D.C.N. J., 

53 P.2d 239, affirmed, C.C.A., The 
Thorndyke, 67 F.2d 198, certiorari 
denied * Traders Limited v. U. S., 

54 S.Ct. 376, 291 U.S. 659, 78 L. 

Ed, 1051—The Pescawha, D.C.Or., 
45 F.2d 221—The Mistinguette, C. 
C.A.N.Y., 27 F.2d 738, certiorari 

denied the Mistinguette v. U. S., 
49 S.Ct. 28, 278 U.S. 627, 73 L.Ed. 
547—Gillam v. U. S., C.C.A. S.C., 
27 P.2d 296, affirming, D.C., The 
Vinces, 20 P.2d 164, and certiorari 
denied Gillam v. U. S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552. 

Contra Seijo v. U. S., C.C.A.Porto 

Rico, 20 F.2d 904. 
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Alaska.—^U. S. v. The Hippo, 7 Alas¬ 
ka 500. 

17 C.J. p 685 note 60. 

Pine for violating criminal statute 
However, “where •• . . it is 

sought to fix a fine for the viola¬ 
tion by an individual of a criminal 
statute, as a lien against a vessel, 
there must first be shown a law¬ 
ful assessment of such fine, after a 
trial such as an individual charged 
with a crime or misdemeanor must 
have.”—The Chassahowitzka, D.C. 
Tex., 3 P.Supp. 40, 42. 

71. U.S.—U. S. V. Batre, C.C.A. 
Ariz., 69 F.2d 673—U. S. v. One 
Pitcairn Biplane, Registration No. 
NC-5062, Engine No. AD-8285, D. 
C.N.Y., 11 P.Supp. 24. 

72. U.S.—Sheldon & Co. v. U. S., 8, 
Ct.Cust.App. 215. 

17 C.J. p 685 note 65. 

73. U.S.—Stone & Downer Co. v. U, 
S., C.C.Mass., 147 F. 603. 

74. U.S.—U. S. V. Tiffany, N.Y., 151 
P. 473, 81 C.C.A. 11. 

17 C.J. p 685 note 67. 

75. U.S.—The Irene C., D.C.Mass., 
41 F.2d 288. 

Prohibited merchandise; foreign -val¬ 
ue 

The fact that the importation of 
goods carried as cargo is prohibited 
by law does not prevent it from hav¬ 
ing value for the purpose .of assess¬ 
ing a penalty; and the foreign val¬ 
ue may be taken as evidence.—U. S. 
V, Sischo, Wash., 43 S.Ct. 511, 262 U. 
S. 165, 67 L.Ed. 925, reversing, C.C. 
A, 270 P. 958, affirming, D.C., 262 F. 
1001, affirmed 43 S.Ct. 88, 260 U.S. 
697, 67 L.Ed, 469—Gillam v. U. S., 
C.C.A.S.C., 27 P.2d 296, affirming, D. 
C., The Vinces, 20 F.2d 164, and 
I certiorari denied Gillam v. U. S., 49 
: S.Ct, 32, 278 U.S, 635, 73 L.Ed. 

i 552. 
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sefr-sedJ^ Under the statute as worded, failure to 
produce a manifest, as distinguished from the pro¬ 
duction of a false one, has been held not to require 
the imposition of the fixed penalty only, rather than 
a penalty equal to the value of the cargo, or bothJ'^ 

e. Defenses 

Full pardon of a person convicted of smuggling is a 
defense to an action against him for a penalty incurred 
by the same importation; but forfeiture of the goods is 
no defense to an action for a penalty for the same acts. 

The full, unconditional pardon of a person who 
has been convicted and imprisoned for smuggling 
is a good defense to a subsequent action against him 
for a penalty incurred by the same unlawful im- 
portationJ^ 

Forfeiture and condemnation of the goods is no 
defense to an action for a penalty based on the 
same acts.'^^ 

§ 256. Forfeitures 

a. In general 

b. Liability of nondutiable merchandise 

c. Fraudulent intent 

d. Defenses 

a. In Greneral 

Forfeitures for violation of customs laws cannot be 
imposed by Implication or without statutory authoriza¬ 
tion; the government must bring Its case wholly and 
fairly within the statutes. 


Punishment for a crime against the customs laws 
and forfeiture of the goods will often he coincident 
penalties, but are not necessarily so nor is there 
any inconsistenc}’- in proceeding against the res if 
the wrongdoer is beyond the jurisdiction of the 
court.^^ It is said that, in prescribing the penalties 
of forfeiture and criminal punishment, congress had 
in view not only punishment of the offense commit¬ 
ted but indemnity to the government for loss sus¬ 
tained in consequence of the criminal conduct of 
those guilty of the offense.^^ 

Forfeitures cannot be imposed by implication^^ or 
without statutory authorization the government 
must bring its case \vholly and fairly within the 
statutes.^^ A liberal construction of forfeiture stat¬ 
utes has been called for,S6 but other cases call for 
a strict one;^*^ another statement is that they must 
be construed fairly and reasonably, to arrive at the 
intention of the lawmaking body.^S 

The fact that one who is not the owner of the 
goods cannot be punished in all respects as fully as 
the owner, in that he has no goods to be forfeited, 
is immaterial.^® 

Wrongful act in foreign country. Where the 
wrongful act on which forfeiture is based occurs in 
a foreign country there is no extraterritorial oper¬ 
ation of the statute whereby the one who does the 
act can be criminally punished, but this fact will not 
relieve the goods from liability to forfeiture; when 


76. U.S.—U. S. V. The Cherie, D.C. 
Me., 9 F.2d 640, affirmed, C.C.A., 
The Cherie, 13 F.2d 992. 

77. U.S.—Gillam v. U. S., C.C.A.S.C., 

27 F.2d 296, affirming:, D.C., The 
Vinces, 20 F.2d 164, and certiorari 
denied Gillam v. U, S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552, 

Contra U. S. v. 1,250 Cases of Liq¬ 
uor, D.C.N.Y., 286 F. 260, affirmed, 
C.C.A., U. S. V. 1,250 Cases of In¬ 
toxicating- Liquors, 292 F, 486, cer¬ 
tiorari denied Albury v. XT. S., 44 S, 
Ct. 38, 263 U.S. 712, 68 L.Ed. 519, 
520, and Rae v. U. S., 44 S.Ct. 38, 263 
U.S. 712, 68 L.Ed. 519, 

Reason for rule 

“The . . . [claimant's] inter¬ 

pretation would lead to the strange 
result that a master would incur 
a heavier penalty if he manifested 
part of his carg-o than if he mani¬ 
fested none of it.”—The Mistinguette, 
C.C.A.N.Y., 27 F.2d 738, 740, cer¬ 

tiorari denied The Mistinguette v. 
U. S., 49 S.Ct. 28, 278 U.S. 627, 73 L. 
Ed. 547. 

78. U.S.—U. S, V. Tilton, D.C.N.Y., 

28 F.Cas.No.16,525, 7 Ben. 306. 

17 C.J. p 685 note 68. 

79. U.S.—McGlinchy v. U. S., C.C. 
Me., 16 P.Cas.No.8,803, 4 Cliff. 312. 


80. U.S.—U. S. V. Tw'enty-Pive Pack¬ 
ages of Panama Hats, N.Y., 34 S. 
Ct. 63, 231 U.S. 358, 58 L.Ed. 267. 

81. U.S.—U. S. V. Twenty-Five Pack¬ 
ages of Panama Hats, supra. 

17 C.J. p 669 note 40. 

82. U.S.—U. S. V. Claflin, N.Y., 97, 

U.S. 546, 553 note, 24 L.Ed. 1082,' 
1085. ' 

83. Porto Rico.—U. S. v. Joven ITau- 
lina, 2 Porto Rico Fed. 29. 

17 C.J. p 675 note 90. 

“They must be found in the plain 
letter of the law, and not raised by 
inference and construction.”—In re 
An Ullage Box of Sugar, D.C.Me., 
24 P.Cas.No.14,324, 1 Ware 355. 

84. U.S.—^U. S. V. One Book, D.C.N. 
Y., 19 F.Supp. 1017, modified on 
other grounds, C.C.A., U. S. v. 
Nicholas, 97 P.2d 510. 

17 C.J. p 675 note 91, 

Illegal seizure 

(1) A forfeiture cannot be based 
on an illegal seizure.—The Elizabeth 
S, L.C.N.Y., 2 F.Supp, 270. 

(2) Adoption of irregular seizure 
see supra § 254. 

85. U.S.—U. S. V. One Buick Coupe, 
B.C.Pla., 54 F.2d 800—U. S. v. One 
Reo Sedan, D.C.Mass., 89 F.2d 120 
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—U. S. V. Mattio, C.C.A.CaI., 17 F- 

2d 879—The Dolphin, C.C.A.Mass., 
3 P.2d 1, reversing, D.C., U. S. v. 
The Dolphin, 285 P. 881. 

“The court should look through 
techuicalities to the merits; should 
brush aside the entangling maze of 
legal and technical rules; should 
. . . decide a matter such as this 

on strict principles of justice.”—The 
Standard Coaster, D.C.N.Y,, 55 F.2d 
306, 308, affirmed, C.C.A., The Pa¬ 
tricia, 62 P.2d 1054, certiorari de¬ 
nied The Liberty v. U. S., 53 S.Ct. 
690, 289 U.S. 747, 77 L.Ed. 1493. 

86. U.S.—U. S. V. One Cadillac Town 
Automobile, D.C.Wash., 55 F.2d 
413, affirmed, C.C.A., Thill v. U. S„ 
66 P.2d 432. 

87. U.S.—U. S. V. Seventy-Five 
Bales of Tobacco, N.Y., 147 F. 127, 
77 C.C.A. 353—Dale v. Hartson, D, 
C.Wash., 289 F. 493. 

Porto Rico.—U. S. v. Joven Naulina, 
2 Porto Rico Fed. 29. 

88. U.S.—U. S. V. One Reo Sedan, D. 
C.Mass., 39 F.2d 120—U, S. v. One 
Black Horse, D.C.Me., 129 F. 167. 

89. U.S.—U. S. V. Mescall, N.Y., 
30 S.Ct. 19, 215 U.S. 26, 54 L.Ed. 
77. 
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the goods arrive in the United States they are with¬ 
in the protection, and subject to the penalties, of 
the commercial regulations of this country, even 
though the consignor may be beyond the seas and 
outside the court's jurisdiction.^^ 

Amount of importation liable. The general tenor 
of the statutes authorizing forfeitures is to the ef¬ 
fect that the condemnation of goods is not restrict¬ 
ed to the particular articles unlawfully imported, 
providing the jury find that the invoice as a whole 
has been made with intent to defraud the revenue,^^ 
although if no fraud is intended as to the whole 
package or invoice the rule may be otherwise.^^ 
In cases where the cargo is forfeitable with the 
vessel, forfeiture applies to the cargo on board at 
the time of seizure and not merely to that on board 
at the time of committing the offense. 

b. Liability of bfondutiable Merchandise 

Except where requirements relating only to dutiable 
goods are violated, there may be, for failure to comply 
with customs laws, a forfeiture of goods exempt from 
duty. 

The requirements of customs laws regarding the 
importation of goods are just as positive with re¬ 
spect to goods exempt from duty as with respect to 
dutiable goods, and importers must comply with 
them, subject to the penalty'of forfeiture, irrespec¬ 
tive of whether the merchandise they import is duti¬ 
able or free of duty.^^ However, where forfeiture 
is sought for the violation of requirements which 


relate only to dutiable goods, there can, of course, 
be no forfeiture in cases where the goods are non- 
dutiable, for in such cases there is no violation of 

law. 9 5 

0 . Fraudulent Intent 

It has been declared the general policy of the customs 
laws that fraudulent intent Is requisite to forfeiture, and 
it has been so held as to particular provisions relating 
to forfeiture; under other provisions, the existence or 
nonexistence of such intent is immaterial. 

It has been declared that forfeitures are incurred 
only where it is within the power of a party to 
comply with the requirements of a law, as where 
the means prescribed for the prevention of a for¬ 
feiture may be employed,^® and not where, from the 
nature of things, a compliance with the letter of the 
law is impracticable.^'^ 

It is competent for congress to impose a forfei¬ 
ture for illegal acts, irrespective of circumstances 
or intent, and, as with respect to statutory offenses 
in general, evil intent is not necessarily an incident 
of the condemned act; so, in determining whether 
an intention to defraud or a negligent omission or 
commission must accompany the unlawful act, it is 
necessary to depend largely on the language and 
purpose of the statute involved.^S Some cases use 
language to the effect that the requirement of such 
intent or the equivalent thereof is the general policy 
of the customs laws and this policy has been 
frequently applied in the construction of particular 
provisions relating to forfeiture.^ Under other pro- 


9'0. U.S.—IT. S. V. Twenty-Five Pack- 
agres of Panama Hats, JST.Y., 34 S.Ct. 
63, 231 U.S. 358, 58 L.Ed. 267. 

17 C.J. p 669 note 42. 

91. U.S.—Buckley v- U. S., Pa., 4 
■ How. 251, 11 L Ed. 961. 

17 C.J. p 676 note 93. 

Fraudulent intent see infra § 256 c. 
Uiilawful unlading* 

Under a provision that the master 
of a vessel unlawfully unlading mer¬ 
chandise shall be subject to a pen¬ 
alty and that “such vessel and the 
merchandise shall be subject to 
. . . forfeiture," the merchandise 

forfeitable is the entire cargo, and 
not only the part that was unlawful¬ 
ly unladen.—The Cherie, C.C.A.Me,, 
13 P.2d 992, affirming, D.C., U. S. v. 
The Cherie, 9 P.2d 640. 

92. U.S.—U. S. V. Ten Cases Shawls, 

C.C.K.Y., 28 P.Cas.No.16,448, 2 

Paine 162, affirming, D.C., 28 F. 
Cas.No.16,447. 

17 C.J. p 676 note 94. • 

93. U.S.—The Two Friends, C.C. 
Mass., 24 F.Cas.No.14,289, 1 Gall. 
118. 

17 C.J. p 683 note 31. 

94. U.S.—Lozano v. U, S., C.C. A. 
Tex., 17 F.2d 7—Shaar v. U. S., C. 


C.A.Tex., 269 F. 26—U. S. v. Twen¬ 
ty-Five Pictures, D.C.N.Y., 260 F. 
851. 

17 C.J. p 670 note 44, p 675 note 87 

[k]. 

Importation of prohibited goods see 
infra § 257 d. 

95. U.S.—U. S. V. Mattio, C.C.A.Cal., 
17 F.2d 879. 

17 C.J. p 670 note 45. 

96. U.S.—Peisch v. Ware, Del., 4 
Cranch 347, 2 L.Ed.,643. 

97. U.S.—Six Hundred and Fifty- 
One Chests of Tea v. U. S., C.C.N. 
Y., 22 F,Cas.No.l2,916, 1 Paine 4 99, 
affirmed 12 Wheat. 486, 6 L.Ed. 
702. 

17 C.J. p 675 note 89. 

98. U.S.—U. S. V. One Thousand One 
Hundred and Fifty and One-Half 
Pounds of Celluloid, Mich., 82 F. 
627, 27 C.C.A. 231. 

SanctioxL of fraudulent practice by 
customs officials as legal and regular 
will not legalize such practices or 
absolve the offending party from his 
liability to a forfeiture.—U. S. v. Two 
Thousand One Hundred and Seven¬ 
teen Bushels of Malt, D.C.Wis., 8 P. 
224. 


98. U.S.—U. S. V. Lot Of Silk Um¬ 

brellas, C.C.La., 12 P. 412. 

17 C.J. p 674 note 85. 

“Pree agent” 

“When the violation of the law is 
supposed, it is always intended that 
there is a free agent, acting volun¬ 
tarily."—The Waterloo, D.C.N.Y., 29 
F.Cas.No.17,257, Blatchf. & H. 114, 
118. 

17 C.J. p 675 note 92. 

1. Fraudulent importation contrary 
to law includes scienter as a neces¬ 
sary element.—U. S. v. 20 Strings 
Seed Pearls, D.C.N.Y., 34 F.2d 142. 
False or fraudulent invoice or valua¬ 
tion 

(1) Statutes imposing a forfeiture 
on this ground have usually been 
construed to require intent to de¬ 
fraud on the part of the importer.— 
U. S. V. Eighty-Four Boxes of Sugar, 
La., 7 Pet. 453, 8 L.Ed. 745—17 C.J. 
p 675 note 86 [a]. 

(2) A mere mistake in the de¬ 
scription of imported merchan¬ 
dise, unaccompanied by acts from 
which an intent to defraud may be 
presumed, is insufficient to justify 
a forfeiture under such a provision. 
—U. S. V. Seventy-Five Bales of To- 
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visions the existence or nonexistence of fraudulent 
intent is immaterial.^ 

d. Defenses 

Acquittal in a criminal prosecution based on the same 
facts is a bar to forfeiture proceedings. The importer’s 
Ignorance or'misconception of the law will not prevent 
forfeiture. 

An acquittal in a criminal prosecution based on 
the same facts is a bar to proceedings for forfei¬ 
ture but the rule is otherwise where a nolle prose¬ 
qui has been entered to the indictment.^ 

Other matters which might be viewed in the light 
of defenses, for example, limitations of actions, are 
treated at appropriate points in §§ 256-262. 

Ignorance or misconception of the law on the part 
of the importer will not prevent forfeiture.^ The 
presumption of knowledge of the law applies even 
to an absent consignor, who is charged with knowl¬ 
edge of the operation of our customs laws.® 

§ 257. - Grounds 

a. In general 

b. Irregularity of importation 

c. Fraudulent importation 

d. Importation of prohibited goods 


a. In G-enerai 

Mere intention to defraud or to evade a customs law 
is not of itself ground for forfeiture. 

Forfeiture has been said to be prescribed not 
only for fraudulent acts that result in loss of reve¬ 
nue, but for other acts which, innocent in them¬ 
selves, tend to such loss or to administrative diffi¬ 
culty, and also for the importation of goods whose 
use is considered contrary to public policy.'^ 

Mere intention to defraud or to evade a customs 
revenue law is not of itself sufficient ground of for¬ 
feiture.® 

Grounds of forfeiture applicable solely to ves¬ 
sels and other carriers are considered in § 258 in¬ 
fra. 

The Treaty with Great Britain of May 22, 1924, 
43 U.S.St. at L. p 1761, had no effect on the right 
of forfeiture given by the tariff act, except that it 
modified the right of seizure.^ 

b. Irregularity of Importation 

Grounds for forfeiture include various acts and omis¬ 
sions involving irregularity In importation, such as ir¬ 
regularities in connection with manifests and unloading 
without permit. 

Under varying statutes of a regulatory character, 
acts or omissions which have been or are held to 
constitute grounds for forfeiture include importa¬ 
tion of liquors without a permit failure of the 


i)acco, N.T., 147 F. 127. 77 C.C.A. 353. 
17 C.J. p 675 note 86 [b] (2). 

Failure to produce true manifest, 
to work a forfeiture, must be with 
intent to defraud the revenue.—The 
Przemysl, Il.C.La., 23 F.2d 336—17 
C.J. p 675 note 86 [c]. 

2. Innocence or good faith of true 
owner of vehicle see infra § 259. 

Forfeiture for concealment of 
dutiable goods in one^s baggage is 
not dependent on the existence of 
fraudulent intent on the part of the 
passenger.—Harts v. U. S., Cal., 140 
F. 843, 72 C.C.A. 255—17 C.J. p 676 
note 87 [b]. 

Unlading without a permit 

An intent to defraud is immaterial 
where the offense charged is the un¬ 
lading or delivery of the goods with¬ 
out a permit as provided by statute. 
—The Ploughboy, D.C.Mich., 19 F. 
Cas.No.11,229, Brown Adm. 48—17 C. 
J. p 675 note 87 [d]. 

Other provisions see 17 C.J. p 
675 note 87. 

3. tr.S.—U. S. V. Gully, D.C.N.T., 

9 F.2d 959—U. S. v. 2,180 Cases of 
Champagne, C.C.A.lsr.Y., 9 F.2d 710, 
reversing, D.C., 8 F.2d 764. 

17 C.J. p 678 note 28. 

Forfeiture on different ground 

Dismissal of indictment against de¬ 


fendant for fraudulently importing 
merchandise did not estop govern¬ 
ment from asserting forfeiture for 
failure to declare goods.—U. S. v. 
20 Strings Seed Pearls, D.C.N.Y., 34 
F.2d 142. 

Rule held not applicable where 
“the parties are different, the issues 
are different, and the facts neces¬ 
sary for a recovery ... by the 
government are not the facts that 
were litigated in the criminal trial.^' 
—U. S. v. 2,180 Cases of Champagne, 
D.C.N.Y., 8 F.2d 763. - 

4. U.S.—U. S. v. A Lot of Precious 
Stones and Jewelry, Mich., 134 F. 
61, 68 C.C.A. 1. 

17 C.J. p 678 note 29. 

5. U.S.—Barlow v. U. S., N.Y., 7 

Pet. 404, 8 L.Ed. 728, affirming, C. 
a, 25 F.Cas,No.l5,037, 2 Paine 64. 

17 C.J, p 675 note 87 [g]. 

Fraudulent intent see supra § 256 c. 

6. U.S.—U. S. V. Twenty-Five 
Packages of Panama Hats, N.Y,, 
34 S.Ct. 63, 231 U.S, 358, 58 L.Ed. 
267. 

17 C.J. p 670 note 43. 

7. U.S.—U. S. v. The Theophile, D. 
C.Tex., 11 F. 696. 

8- U.S.—U. S. v. Riddle, D.C., 5 

Cranch 311, 3 L.Ed. 110. 

17 C.J. P 675 note 88. 
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9. U.S.—The Ada M., D.C.N.Y., 20 
F.Supp. 333. 

Searches and seizures see supra § 
254. 

10. U.S.—The Resolution, D.C.La., 
30 F.2d 534—The Pesaquid, D.C.R. 
I., 11 F.2d 308. 

Bringing within port of entry 

“The absence of a permit . 
could not have operated a forfeiture 
until the goods had actually been 
imported or brought within the port 
of entry, or were entered without a 
permit”; thus, a cargo of liquor 
cannot be forfeited on this ground 
where the vessel and cargo, before 
being brought into a port of entry, 
were delivered to federal authorities 
by the vessel's officers.—The Prze¬ 
mysl. D.C.La., 23 F.2d 336, 342. 
Bringing in by Coast G-uard 

Where a cargo of liquor did not 
come into the United States until 
it was brought in by the Coast 
Guard, there was no violation.—U. S. 
V. Cargo of Intoxicating Liquor ex 
British Schooner Patara, D.C.N.Y., 
40 P.2d 74. 

Vessels engaged iu coastwise 
trade, and not importing liquors, 
were held not within the statute.— 
The Helen, C,C.A.N.Y., 72 F.2d 772, 
reversing, D.C., U. S. v, 146,157 Gal¬ 
lons of Alcohol, 3 F.Supp. 450, cer- 
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the goods arrive in the United States they are with¬ 
in the protection, and subject to the penalties, of 
the commercial regulations of this country, even 
though the consignor may be be 3 'ond the seas and 
outside the court’s jurisdiction.^^ 

Amount of importation liable. The general tenor 
of the statutes authorizing forfeitures is to the ef- 
feet that the condemnation of goods is not restrict¬ 
ed to the particular articles unlawfulh^ imported, 
providing the jury find that the invoice as a whole 
has been made with intent to defraud the revenue, 
although if no fraud is intended as to the whole 
package or invoice the rule be otherwise.^^ 

In cases where the cargo is forfeitable with the 
vessel, forfeiture applies to the cargo on board at 
the time of seizure and not merely to that on board 
at the time of committing the offense. 

b. Liability of bTondutiable Merchandise 

Except where requirements relating only to dutiable 
goods are violated, there may be, for failure to comply 
with customs laws, a forfeiture of goods exempt from 
duty. 

The requirements of customs laws regarding the 
importation of goods are just as positive with re¬ 
spect to goods exempt from duty as with respect to 
dutiable goods, and importers must comply with 
them, subject to the penalty of forfeiture, irrespec¬ 
tive of whether the merchandise they import is duti¬ 
able or free of duty.94 However, where forfeiture 
is sought for the violation of requirements which 


relate only to dutiable goods, there can, of course, 
he no forfeiture in cases where the goods are non- 
dutiable, for in such cases there is no violation of 
law.-* 5 

c. Fraudulent Intent 

It has been declared the general policy of the customs 
laws that fraudulent intent is requisite to forfeiture, and 
it has been so held as to particular provisions relating 
to forfeiture; under other provisions, the existence or 
nonexistence of such intent is immaterial. 

It has been declared that forfeitures are incurred 
only where it is within the power of a party to 
comply with the requirements of a law, as where 
the means prescribed for the prevention of a for¬ 
feiture may be employed,and not where, from the 
nature of things, a compliance with the letter of the 
law is impracticable.^^ 

It is competent for congress to impose a forfei¬ 
ture for illegal acts, irrespective of circumstances 
or intent, and, as with respect to statutory offenses 
in general, evil intent is not necessarily an incident 
of the condemned act; so, in determining whether 
an intention to defraud or a negligent omission or 
commission must accompany the unlawful act, it is 
necessary to depend largely on the language and 
purpose of the statute involved.^s Some cases use 
language to the effect that the requirement of such 
intent or the equivalent thereof is the general policy 
of the customs laws and this policy has been 
frequently applied in the construction of particular 
provisions relating to forfeiture.^ Under other pro- 


U.S.—U. S. V. Twenty-Five Pack- 
ag-es of Panama Hats, N.Y., 34 S.Ct. 
63, 231 U.S. 358, 58 U.Ed. 267. 

17 C.J. p 669 note 42. 

91. U.S.—Buckley v. U. S., Pa., 4 
How. 251, 11 L.Ed. 961. 

17 C J. p 676 note 93. 

Fraudulent intent see infra § 256 c. 
Uiilawful tmladiug: 

Under a provision that the master 
of a vessel unlawfully unlading m-er- 
chandise shall be subject to a pen¬ 
alty and that “such vessel and the 
merchandise shall be subject to 
. . . forfeiture/’ the merchandise 

forfeitable is the entire cargo, and 
not only the part that was unlawful¬ 
ly unladen-—The Cherie, C.C.A.Me., 
13 P.2d 992, affirming, D.C., U. S. v. 
The Cherie, 9 F.2d 640. 

92. U.S.—U. S. V. Ten Cases Shawls, 

C.C.N.T., 28 F.Cas.No.l6,44S, 2 

Paine 162, affirming, D.C., 28 F. 
Cas.No. 16,447. 

17 C J. P 676 note 94. • 

93. U.S.—The Two Friends, C.C. 
Mass., 24 F.Cas.N‘o.14,289, 1 Gall. 
118. 

17 C.J. p 683 note 31. 

94. U.S.—Lozano v. U, S., C.C.A- 
Tex., 17 F.2d 7—Shaar v. U. S., C. 


C.A.Tex., 269 F. 26—U. S. v. Twen¬ 
ty-Five Pictures, D.CN.Y., 260 F. 
851. 

17 C.J. p 670 note 44, p 675 note 87 
Ck]. 

Importation of prohibited goods see 
infra § 257 d. 

95. U.S.—U. S. V. Mattio, C.C.A.Cal., 
17 F.2d 879. 

17 C.J. p 670 note 45. 

96. U.S.—Peisch v. Ware, Del., 4 
Cranch 347, 2 L.Ed. .643. 

97. US.—Six Hundred and Fifty- 
One Chests of Tea v, U, S., C.C.N. 
Y., 22 F,Cas.No.l2,916, 1 Paine 499, 
affirmed 12 Wheat. 486, 6 L.Ed. 
702. 

17 C.J. p 675 note 89. 

9 S. U.S.—^U. S. V. One Thousand One 
Hundred and Fifty and One-Half 
Pounds of Celluloid, Mich., 82 F. 
627, 27 C.C.A. 231. 

Sanction of fraudulent practice by 
customs officials as legal and regular 
will not legalize such practices or 
absolve the offending party from his 
liability to a forfeiture.—U. S. v. Two 
Thousand One Hundred and Seven¬ 
teen Bushels of Malt, D.C.Wis., 8 F. 
224. 


99. US,—U S. V. Lot of Silk Um¬ 
brellas, C.C.La., 12 F. 412. 

17 C.J. p 674 note 85. 

“Pree agent’’ 

“When the violation of the law is 
supposed, it is always intended that 
there is a free agent, acting volun¬ 
tarily.”—The Waterloo, D.C.N.Y., 29 
FCas.No.17.257, Blatchf. & H. 114, 
118. 

17 C.J. p 675 note 92. 

1. Praudulent importation contrary 
to law includes scienter as a neces¬ 
sary element.—U. S. v. 20 Strings 
Seed Pearls, D.C.N.Y., 34 F.2d 142. 
Palse or fraudulent invoice or valua¬ 
tion 

(1) Statutes imposing a forfeiture 
on this ground have usually been 
construed to require intent to de¬ 
fraud on the part of the importer.— 
U S. V. Eighty-Four Boxes of Sugar, 
La., 7 Pet. 453, 8 L.Ed. 745—17 C.J. 
p 675 note 86 [a]. 

(2) A mere mistake in the de¬ 
scription of imported merchan¬ 
dise, unaccompanied by acts from 
which an intent to defraud may be 
presumed, is insufficient to justify 
a forfeiture under such a provision. 
—U S. V. Seventy-Five Bales of To- 
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visions the existence or nonexistence of fraudulent 
intent is immaterial.^ 

d. Defenses 

Acquittal in a criminal prosecution based on the same 
facts is a bar to forfeiture proceedings. The importer’s 
Ignorance or'misconception of the law will not prevent 
forfeiture. 

An acquittal in a criminal prosecution based on 
the same facts is a bar to proceedings for forfei¬ 
ture but the rule is otherwise where a nolle prose¬ 
qui has been entered to the indictment.*^ 

Other matters which might be viewed in the light 
of defenses, for example, limitations of actions, are 
treated at appropriate points in §§ 256-262. 

Ignorance or misconceptioyi of the law on the part 
of the importer will not prevent forfeiture.^ The 
presumption of knowledge of the law applies even 
to an absent consignor, who is charged with knowl¬ 
edge of the operation of our customs laws.^ 

§ 257. - Grounds 

a. In general 

b. Irregularity of importation 

c. Fraudulent importation 

d. Importation of prohibited goods 


a. In G-eneral 

Mere intention to defraud or to evade a customs law 
is not of itself ground for forfeiture. 

Forfeiture has been said to be prescribed not 
only for fraudulent acts that result in loss of reve¬ 
nue, but for other acts which, innocent in them¬ 
selves, tend to such loss or to administrative diffi¬ 
culty, and also for the importation of goods whose 
use is considered contrary to public policy.'^ 

Mere intention to defraud or to evade a customs 
revenue law is not of itself sufficient ground of for¬ 
feiture.^ 

Grounds of forfeiture applicable solely to ves¬ 
sels and other carriers are considered in § 258 in¬ 
fra. 

The Treaty with Great Britain of May 22, 1924, 
43 U.S.St. at L. p 1761, had no effect on the right 
of forfeiture given by the tariff act, except that it 
modified the right of seizure.^ 

b. Irregularity of Importation 

Grounds for forfeiture include various acts and omis¬ 
sions involving irregularity in importation, such as ir¬ 
regularities In connection with manifests and unloading 
without permit. 

Under varying statutes of a regulatory character, 
acts or omissions which have been or are held to 
constitute grounds for forfeiture include importa¬ 
tion of liquors without a permit failure of the 


hacco, N.T., 147 F. 127, 77 C.C.A. 353. 
17 C.J. p S75 note 86 [b] (2). 

Pailure to produce true manifest, 
to work a forfeiture, must be with 
intent to defraud the revenue.—The 
Przemysl, D.C.La., 23 F.2d 336—17 
C.J, p 675 note 86 [c]. 

2. Innocence or good faith of true 
owner of vehicle see infra § 259. 

Porfeiture for concealment of 
dutiable groods in one’s bagrgragre is 
not dependent on the existence of 
fraudulent intent on the part of the 
passenger.—Harts v. U. S., Cal., 140 
P. S43, 72 C.C.A. 255—17 C.J, p 675 
note 87 [b]. 

'CTnlading' without a permit 

An intent to defraud is immaterial 
where the offense charged is the un¬ 
lading or delivery of the goods with¬ 
out a permit as provided by statute. 
—The Ploughboy, D.C.Mich., 19 F. 
Cas.No,ll,229, Brown Adm. 48—17 C. 
J. p 675 note 87 [d]. 

Other provisions see 17 C.J. p 
675 note 87. 

3. U.S.—U. S. V. Gully, D.C.N.Y., 
9 F.2d 959—U. S. v. 2,180 Cases of 
Champagne, CC.A.N.Y., 9 F.2d 710, 
reversing, D.C., 8 F.2d 764. 

17 C.J. p 678 note 28. 

Porfeiture on different gfround 

Dismissal of indictment against de¬ 


fendant for fraudulently importing 
merchandise did not estop govern¬ 
ment from asserting forfeiture for 
failure to declare goods.—U. S. v. 
20 Strings Seed Pearls, D.C.N.Y., 34 
P.2d 142. 

Rule held not applicable where 
“the parties are different, the issues 
are different, and the facts neces¬ 
sary for a recovery ... by the 
government are not the facts that 
were litigated in the criminal trial.” 
—U. S. V. 2,180 Cases of Champagne, 
D.C.N.Y., 8 F,2d 763. - 

4. U.S.—U. S. V. A Lot of Precious 
Stones and Jewelry, Mich., 134 F. 
61, 68 C.aA. 1. 

17 C.J. p 678 note 29. 

5. U.S.—Barlow v. U. b., N.Y., 7 

Pet. 404, S L.Ed. 728, affirming, C. 
C., 25 F.Cas.No.15,037, 2 Paine 54. 

17 C.J. p 675 note 87 [g]. 

Fraudulent intent see supra § 256 c. 

6. U.S.—U. S. V. Twenty-Five 
Packages of Panama Hats, N.Y., 
34 S.Ct. 63, 231 U.S. 358, 58 L.Ed. 
267. 

17 C.J. p 670 note 43. 

7. U.S.—U. S. V. The Theophile, D. 
C.Tex., 11 P. 696. 

8. U.S.—U. S. V. Riddle, D.C., 5 
Cranch 311, 3 L.Ed. 110. 

17 C.J. P 675 note 88. 
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9. U.S.—The Ada M., D.C.N.T., 20 
P.Supp. 333. 

Searches and seizures see supra § 
254. 

10, U.S.—The Resolution, D.C.La,, 
30 F.2d 534—The Pesaquid, D.C.R. 
I., 11 F.2d 308. 

Bringing within port of entry 

“The absence of a permit 
could not have operated a forfeiture 
until the goods had actually been 
imported or brought within the port 
of entry, or were entered without a 
permit”; thus, a cargo of liquor 
cannot be forfeited on this ground 
where the vessel and cargo, before 
being brought into a port of entry, 
were delivered to federal authorities 
by the vessel's officers.—The Prze¬ 
mysl, D.C.La., 23 F.2d 336, 342. 
Bringing in by Coast Guard 

Where a cargo of liquor did not 
come into the United States until 
it was brought in by the Coast 
Guard, there was no violation.—U. S. 
V. Cargo of Intoxicating Liquor ex 
British Schooner Patara, D.C.N.Y., 
40 F.2d 74. 

Vessels engaged in coastwise 
trade, and not importing liquors, 
were held not within the statute-— 
The Helen, C.C.A.N.Y., 72 P.2d 772, 

, reversing, D.C., U. S. v. 146,157 Gal- 
1 Ions of Alcohol, 3 F.Supp. 450, cer- 
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master of a vessel, having on board distilled spirits 
or wine, to report in writing the quantit}* and kind 
thereof, within a specified time after arrival 
failure to observe statutory requirements concerning 
marks and certificates for wines and liquors;^- un¬ 
lawful unlading by a vessel at night within the ter¬ 
ritorial waters of the United States failure to 
file a manifest failure or refusal to produce a 
manifest on demand failure of merchandise be¬ 
longing or consigned to the master or other officer 
of a vessel, or a member of the crew, to conform 


to the manifest, or to be legally manifested dis¬ 
agreement of part of an importation with the entry 
made therefor, unless the difference arises from ac¬ 
cident or mistake the unlading or delivery of 
merchandise before coming to a proper place, and 
without having first received a permit to unlade, 
unless such unlading is the result of unavoidable 
accident, necessity, or distress of weather failure 
of any person arriving in the United States to men¬ 
tion or declare to the collector, at the time of mak¬ 
ing the entry for his baggage, articles subject to 


tiorari denied U. S. v- Matoil Service 
& Transport Co., 55 S.Ct. 125, 293 U. 
S. 605, 79 L.Ed. 697, followed in Paz- 
zo V. U. S., C.C.A.N.J., 73 F.2d 1010. 
certiorari denied U. S. v. Rizzo, 55 
S.Ct. 406, 294 U.S. 709, 79 L.Ed. 1244. 

11. U.S.—U. S. V. Thirty-Six Cases 
of Intoxicating Liquor, etc., D.C. 
Tex., 281 P. 243. 

12. U.S.—In re Sixty Pipes of 
Brandy, Mass., 10 "Wheat. 421, 6 
L.Ed. 356. 

17 C.J. p 670 note 47. 

13. U.S.—The Grace and Ruby, D.C. 
Mass., 283 P. 475. 

That oifeiLse was committed under 
another section of the, statute, dur¬ 
ing the course of the activities 
charged, does not render them any 
the less an unlawful unlading.— 
The Grace and Ruby, supra. 

14. U.S.—The Semiramis, D.C.N.Y., 
56 F.2d 459. 

17 C.J. p 670 note 49. 

15. U.S.—The Semiramis, supra— 
The Vinces, D.C.S.C., 20 F.2d 164, 
affirmed, C.C.A., Gillam v. U. S., 27 
F.2d 296, certiorari denied 49 S. 
Ct. 32, 278 U.S. 635, 73 L.Ed. 552. 
Articles on vessel held not “car¬ 
go,” so that It was not within the 
statute.—The Pilot, D.C,Me., 36 F.2d 
250. 

16- U.S.—The Mazel Toy, C.C.A.R.I., 
56 F.2d 921, reversing, D.C., 51 F. 
2d 292, and certiorari granted Cook 
V. U. S., 53 S.Ct. 10, 287 U.S. 581, 
77 L.Ed. 509, reversed on other 
grounds 53 S.Ct. 305, 288 U.S. 102, 
77 L.Ed. 641—The Resolution, D.C, 
La., 30 F.2d 534. 

17 C.J. p 670 note 48. 

That vessel was “bound to the 
ITnited States” must be proved by 
facts, or fair inference therefrom, 
as a part of the government's prima 
facie case.—The George and Earl, D. 
C.N.Y., 30 P.2d 441. 

Failure to show owner or consignee 
(1) “The failure to show a con¬ 
signee of the cargo justified the 
finding that it was consigned to or 
belonged to the master or members 
of the crew.”—The Newton Bay, C. 
C.A.N.Y., 36 F.2d 729, 732, affirm¬ 
ing, D.C., 30 F.2d 444. 


I (2) Where there is no indication, 

I either in the ships papers or on the 
! goods, as to the ownership of the 
I cargo or the person to whom it was 
' consigned, the cargo is regarded as 
consigned to the master.—The Irene 
C, D.C.Mass., 41 F.2d 288. 

Control as showing consignment 
Where master failing to exhibit 
manifest was in complete control of 
cargo, cause for forfeiture of un- 
manifested cargo exists on ground 
he was consignee.—The Marion Phil¬ 
lis, C.aA.N.Y., 36 F.2d 688—The 
Mistinguette, C.C.A.N.Y., 27 P.2d 738, 
certiorari denied The Mistinguette v. 
U. S., 49 S.Ct. 28, 278 U.S. 627, 73 
L.Ed. 547—Gillam v. U. S., C.C.A. 
S.C., 27 F.2d 296, affirming, D.C., 
The Vinces, 20 F.2d 164, certiorari 
denied Gillam v. U. S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552. 

Control hy master held apparent 
U.S.—The George and Earl, D.C.N. 
Y., 30 F.2d 441. 

Customs law held to supersede 
Frohibition Act provision, if in con¬ 
flict—The Sebastopol, C.C.A.N.Y., 56 
F.2d 590, affirming in part and re¬ 
versing in part, D.C., 47 P.2d 336, 
and certiorari granted General Im¬ 
port & Export Co. V. U. S., 52 S.Ct. 
411, 285 U.S. 534, 76 L.Ed. 929, re¬ 
versed in part on other grounds U. 
S. V. The Ruth Mildred, 52 S.Ct 473, 
286 U.S. 67, 76 L.Ed. 981, affirmed in 
part General Import & Export Co. v. 
U. S., 52 S.Ct 474, 286 U.S. 70, 76 
L.Ed. 983. 

17. U.S.—U. S. V. Six Packages of 
Goods, N.Y., 6 Wheat 520, 5 L.Ed. 
321. 

17 C.J. p 670 note 50. 

18. U.S.—The Cherie. C.C.A.Me., 13 
P.2d 992, affirming, D.C., U. S. v. 
The Cherie, 9 F.2d 640—The 
Dauntless. D.C.Fla., 9 F,2d 410—U. 
S. V. 1,250 Cases of Liquor, D.C. 
N.Y., 286 F. 260, affirmed, C.C.A., 
U. S. V. 1,250 Cases of Intoxicat¬ 
ing Liquors, 292 F. 486, certiorari 
denied Albury v. U. S., 44 S.Ct. 38, 
263 U.S. 712, 68 L.Ed. 519, 520, and 
Rae V. U. S., 44 S.Ct 38, 263 U.S. 
713, 68 L.Ed. 519. 

17 C.J. p 670 note 51. 

“Arrival;” physical presence 

(1) Act of vessel in taking posi¬ 
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tion within four leagues of coast, for 
purpose of disposing of cargo held 
an “arrival,” within the statute.—U. 
S. V. The Cherie, D C.Me., 9 F.2d 640, 
affirmed, C.C.A., The Cherie, 13 p.2d 
992. 

(2) Physical presence of the ves¬ 
sel sought to be forfeited, within 
twelve miles of the coast, is re¬ 
quired; constructive presence is in¬ 
sufficient—U. S. V. The Sagatind, D. 

C. N.Y., 8 P.2d 788, affirmed, C.C.A., 
The Sagatind, 11 P.2d 673, 45 A.L.R. 
1007. 

“Allowing” unlading 

Under an act providing for forfei¬ 
ture where the master “allows” such 
unlading, it need not be proved that 
the unlading was “at the direction of 
the master.”—U. S. v. The Cherie, 

D. C.Me.. 9 F.2d 640, affirmed. C.C.A., 
The Cherie, 13 F.2d 992. 

Quantity of merchandise unladen 
held unimportant.—U. S. v. The 
Cherie, D.C.Me., 9 P.2d 640, affirmed. 
C.C.A., The Cherie, 13 P.2d 992. 

Vessel not destined to a port of 
the United States, but whose master, 
at a point within twelve miles from 
shore, permits liquor to be unladen 
therefrom, held within statute,—The 
Muriel E. Winters, D.C.Tex., 6 P.2d 
466. 

Vessel more than four leagues 
from coast of the United States held 
not within statute.—The Underwrit¬ 
er, C.C.A.Conn., 13 P.2d 433, revers¬ 
ing, D.C., 6 P.2d 937, and affirmed 
Maul V. U. S.. 47 S.Ct. 735, 274 U.S. 
501, 71 L.Ed. 1171. 

Tug, which towed barge contain¬ 
ing intoxicating liquor, unladen with¬ 
out permit, was not subject to for¬ 
feiture, either on theory that barge 
and tug constituted one vessel, or 
that tug was part of “tackle, ap¬ 
parel, and furniture” of barge.—The 
Dolphin, C.C.A.Mass., 3 F.2d 1, re¬ 
versing, D.C., U. S. V. The Dolphin, 
285 F. 881. 

19. U.S.—U. S. V. Hayward, C.C. 

Mass., 26 F.Cas.No.15.336, 2 Gall. 

485, distinguishing Peisch v. Ware, 

Del., 4 Cranch 347, 2 L.Ed. 643. 

17 C.J. p 671 note 52. 
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duty found in the baggage removal of the cus¬ 
tomhouse seal, without authority, from the cars in 
which merchandise is being transported attempt 
of a vessel, after arriving within the limits of a col¬ 
lection district from a foreign port, to depart there¬ 
from without making a report or entry relanding 
withm the United States merchandise that has been 
entered for drawback importing merchandise of 
foreign manufacture, bearing a trade-mark owned 
by a citizen of the United States, without the writ¬ 
ten consent of the owner of the trade-mark;2and 
failure duly to report merchandise transported 
across certain states under a customs permit to the 
collector of the district of arrival.^s a related class 
of cases arises under the requirement that if the 


appraised value of an importation exceeds^ the en¬ 
tered value more than seventy-five per cent the goods 
shall be seized, regardless of the good faith of the 
importer or entrant of the goods.-^ 

c. Fraudulent Importation 

Fraudulent acts in connection with importation are, 
in general, grounds for forfeiture. 

Forfeiture may follow from fraudulent acts in 
connection with importation, as where g'oods are 
smuggled;-^ where merchandise has been knowing¬ 
ly or fraudulently imported contrary to law, or such 
merchandise has been knowingly received, con¬ 
cealed, transported, bought, or sold, after impor¬ 
tation;-^ or w^here any consignor, seller, owner, 


20. U.S.—U. S. V, One Pearl Chain, 
N.Y., 139 F. 513, 71 C.C.A. 509. 

17 C.J. P 671 notes 53, 54. 

Ig-norance of presence of g'oods 

Failure to mention dutiable arti¬ 
cles. where the passenger is ignor¬ 
ant of the fact that they are on 
board, does not make them forfeit- 
able.—U. S. V. Tw^o Baskets, N.Y., 
205 F. 37, 123 C.C.A. 310, 

Agent’s failure to declare goods as 
instructed does not relieve his prin¬ 
cipal from their forfeiture.—U. S. 
V, One Strand Pearl Necklace, D.C.N. 
T., 260 F. 671. 

21. U.S.—U. S. V. Three Railroad 
Cars. D.C.N.Y., 28 F.Cas.No.16,513, 
1 Abb. 196. 

17 C.J. p 671 note 55. 

22. U.S.—The Semiramis, D.C.N.Y., 
56 F.2d 459. 

Alaska.—U. S. v. The Hippo, 7 Alas¬ 
ka 500. 

“Arrival” 

(1) Physical arrival of vessel 
within the limits of a collection dis¬ 
trict is required; constructive pres¬ 
ence is insufficient.—U. S. v. The 
Sagatind, D.C.N.Y., 8 P.2d 788, af¬ 
firmed, C.C.A., The Sagatind, 11 F.2d 
673, 45 A.L.R. 1007. 

(2) Vessel, six miles oft shore, 
with Intention of transferring cargo 
for delivery in United States, had 
“arrived” within statute.—The Met- 
miizel, C.C.A.Va., 49 F.2d 36S, affirm¬ 
ing, D.C., 49 F.2d 365, and certiorari 
denied Miller v. U. S., 51 S.Ct. 657, 
283 U.S. 866, 75 L.Ed. 1470. 

Territory embraced "witliiii twelve- 
mile limit must be deemed within 
respective collection districts within 
meaning of statute requiring report 
or entry.—The Metmuzel, supra. 

Vessel attempting to escape when 
seized by coast guard was “leaving 
Without reporting.”—The Metmuzel, 
D.C.Va., 49 F.2d 365, affirmed C.C.A., 
49 P.2d 368, certiorari denied Miller 
V. U. S., 51 S.Ct. 657, 283 U.S. 866, 
75 L.Ed. 1470. 

23. U.S.—In re Two Thousand Tin 


Cans, D.C.N.Y., 24 F.Cas.No-14,303, 

7 Ben. 34. 

17 C.J. p 664 note 72. 

24. U.S.~Sturges v. Clark D. Pease. 
Inc., C.C.A.N.Y.. 48 F.2d 1035. 

25. U.S.—Priestman v. U. S., Pa., 

4 Dali. 28, 1 L.Ed. 727. 

17 C.J. p 671 note 56. 

26. U.S.—Lace House v. U. S., Ga., 
141 F. 869, 73 C.C.A. 103. 

17 C.J. p 671 note 57. 

27. U.S.—U. S. v. One Bag of 
Crushed Wheat, D.C.N.Y., 166 P. 
562. 

17 C.J. p 672 note 61. 

Bringing merchandise within 
boundaries of United States is es¬ 
sential to forfeiture for smuggling. 
—The Underwriter. C.C.A.Conn., 13 P. 
2d 433, reversing, D.C., 6 F.2d 937, 
and affirmed Maul v. U. S., 47 S.Ct. 
735, 274 U.S. 501, 7l L.Ed. 1171. 

28. U.S—The Squanto, C.C.A.N.Y., ! 
13 P.2d 548, certiorari denied 
Colonial Transp. Co. v. U. S., 47 S. 
Ct. 238. 27a U.S. 727, 71 L.Ed. 861 
—The Felicia, D.C.N.Y., 13 F.Supp. 
959. 

17 C.J. p 672 note 62. 

Statute not redundant 

“Section 3082 [forbidding the im¬ 
portation of goods contrary to law] 
is not redundant, and does not du¬ 
plicate the smuggling section, or the 
elaborate provisions of the Customs 
Administrative Act. It is directed 
against introducing goods into the 
precincts of the port.”—U. S. v. One 
Blue Taffeta Evening Coat, etc., D.C. 
N.Y., 237 F. 703, 707. 

“Contrary to law” 

(1) The importation of goods, the 
importation of which is prohibited 
by another provision of the Tariff 
Act, is “contrary to law.”—Feathers 
of Wild Birds v. U. S., C.C.A.N.T., 
267 P. 964, certiorari denied Arbib v. 
U. S., 41 S.Ct. 14. 254 U.S. 643, 65 
L.Ed. 453. 

(2) Merchandise imported by a 
person employed in the customs serv¬ 
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ice as an appraiser of imports, m 
violation of a statute, is held im¬ 
ported “contrarjT- to law.”—In re 
200Vi2 Dozen Wool Hose and Half 
Hose, C.C.A.N.Y., 263 F. 376. 

(3) Other cases construing phrase 
see 17 C.J. p 672 note 62 [d]. 

Cargo never brought witliin terxi- 
torial jurisdiction of United States is 
not forfeitable on this ground.—The 
Vinces, D.C.S.C., 20 F.2d 164, af¬ 

firmed, C.C.A., Gillam v. U. S., 27 P. 
2d 296, certiorari denied 49 S.Ct. 
32, 278 U.S. 635, 73 L.Ed. 552. 

Prior con'viction; forfeiture of ve¬ 
hicle 

“It is not requisite to a forfeiture 
of that statute [Tariff Act of 1922 § 
593 (b), 19 U.S.C.A. § 1593 (b), 42 
U.S.St. at L. c 356 p 982] that there 
be a prior conviction of the person 
who committed the offense of bring¬ 
ing in the goods. Nor is it im¬ 
portant that the government did not 
attempt to hold or forfeit the car 
under section 3062, Revised Stat¬ 
utes.”—’Wabash Ry. Co. v. U. S., C. 
C.A.Mich., 15 F.2d 363, 364. 

Owner held bound by acts of agent 
U.S.—Shaar v. U. S., C.C.A.Tex.. 269 

F. 26. 

Poreign coin held “merchandise.”— 
Lozano v. U. S., C.C.A.Tex., 17 F.2d 
7. 

Contraceptive publications; “import¬ 
ed” 

(1) The statute governing forfei¬ 
ture of merchandise imported con¬ 
trary to law is inapplicable to con¬ 
traceptive publications, which are ex¬ 
amined and detained when first ar¬ 
riving from abroad by mail, since 
matter so arriving and detained, 

: has not yet been “imported or 
brought into the United States.”—U. 
S. V. Nicholas, C.C.A.N.Y., 97 F.2d 
510, modifying, D.C., U. S. v. One 
Book, 19 F.Supp. 1017. 

(2) Importation generally, see su¬ 
pra § 4. 

Imported goods commingled with 
others may be seized and forfeited.— 
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importer, consignee, agent, or other person or per¬ 
sons enters or introduces, or attempts to enter or to 
introduce, into the commerce of the United States 
any imported merchandise, by means of a fraudu¬ 
lent or false invoice, declaration, affidavit, or other 
false or fraudulent statement, practice, or appliance, 
or shall be guilty of any willful act or omission, by 
means whereof the United States is or may be de¬ 
prived of the lawful duties accruing on the mer¬ 
chandise involved.-^ 

Fraudulent intent is considered in § 256 c supra. 


d. Importation of Prohibited G-oods 

Goods the importation of which is prohibited have 
been said to be ipso facto forfeited by importation. For- 
feitability of imported goods as prohibited has been ad¬ 
judicated with respect to several types of goods. 

Goods the importation of which is prohibited by 
law have been said to be ipso facto forfeited by the 
fact of importation.30 The subject of prohibition 
of importation is considered generally in § 30 supra. 
The forfeitability of imported goods as prohibited 
has been adjudicated with respect to pictorial rep¬ 
resentations of prize fights, for purposes of public 
exhibition indecent or obscene articles, and 


National Atlas Elevator Co. v. U. S., 
aC.A.N.D.. 97 F.2(i 940. 

aa. U.S.—U. S. V. 2,180 Cases of 

Champajsrne and other Intoxicating 

Liquors, D.C.N.T., 4 F.2d 735—The 

Felicia, D.C.N.Y., 13 F.Supp. 959. 

17 C.J. p 672 notes 63-66, p 673 notes 

67-71, p 674 note 72. 

“The word ‘false’ [as used in a 
statute so providing] means more 
than incorrect or erroneous. It im¬ 
plies wrong or culpable negligence, 
and signifies knowingly or negligent¬ 
ly untrue.”—U. S. v. Ninety-Nine 
Diamonds, Minn., 139 F. 961, 970, 2 
C.C.A. 9, 2 L..R.A.,N.S., 185, certio¬ 
rari denied 26 S.Ct. 760, 201 U.S. 645, 
50 L.Ed. 903. 

Strict construction of statute is 
required,—U. S. v. Seventy-Five 
Bales of Tobacco, N.Y., 147 F. 127, 
77 C.C.A. 353. 

Nature of fraudulent practice 

(1) Evasion of the provisions of 
the National Prohibition Act may 
constitute such fraudulent practice. 
—U. S. V. 1,250 Cases of Intoxicating 
Liquors, C.C.A.N.T., 292 P. 486, af¬ 
firming, D.C., U. S. V. 1,250 Cases of 
Liquors, 286 P. 260, and certiorari 
denied Albury v. U. S., 44 S.Ct, 38, 
263 U.S. 712, 68 L.Ed. 519, 520, and 
Rae V. U. S.. 44 S.Ct. 38, 263 U.S. 712, 
68 L.Ed. 519. 

(2) The fraudulent practice jus¬ 
tifying forfeiture is not limited to 
the attempted use of false and 
fraudulent documents, but may in¬ 
volve the master’s failure to have a 
manifest, or to produce bills of lad¬ 
ing or invoices, and the violation 
of the terms of a vessel's carrier as 
a private yacht.—The Felicia, D.C. 
N.Y., 13 F.Supp. 959. 

(3) The fraud may consist in 
fraudulent undervaluation by the 
consignor in a foreign country and 
sending by registered mail, although 
the consignee or owner in this coun¬ 
try was innocent.—In re Pour Pack¬ 
ages Cut Diamonds, N.Y., 255 F. 
314, 166 C.C.A. 484, affirming, D.C., 
U. S. V, Four Packages of Cut Dia¬ 
monds, 247 P, 354, and modified on 
other grounds Four Packages of Cut 


Diamonds v. U. S., 256 P. 305, 167 

C. C.A. 477. 

(4) However, there is no intro¬ 
duction of liquor into the United 
States by a vessel, so as to render 
it forfeitable, where it merely makes 
completed sales of the liquor on 
the high seas to other boats with 
knowledge that it is to be smug¬ 
gled, but without any prearrange¬ 
ment with the boats, and without 
any further connection with the 
transaction.—The Muriel E. Winters, 

D. C.Tex., 6 P.2d 466. 

Strict proof 

A forfeiture of goods for fraud¬ 
ulent entry or undervaluation is 
wholly penal, and should be grant¬ 
ed only on strict proof.—U. S. v. 
Four Packages of Cut Diamonds, D. 
C.N.Y., 247 F. 354, affirmed In re 
Four Packages Cut Diamonds, 255 
F. 314, 166 C.C.A. 484, modified on 
other grounds on rehearing 256 F. 
305, 167 C.C.A. 477. 

Arrival within, territorial jurisdic¬ 
tion 

“This statute cannot apply un¬ 
less the merchandise actually ar¬ 
rives within the territorial limits 
of the United States. ... In the 
case at bar the cargo never came 
within the 3-mile limit, and there¬ 
fore cannot be said to have been 
imported.”—The Vinces, D.C.S.C., 20 
F.2d 164, 178, affirmed, C.C.A., Gil- 
1am V. U. S., 27 F.2d 296, certiorari 
denied 49 S.Ct. 32. 278 U.S. 635, 73 
L.Ed. 552. 

Penetration of goods beyond cus¬ 
toms barrier is essential to the of¬ 
fense, which “may be committed 
when the goods have been brought 
within the limits of the port of en¬ 
try.”—The Pictonian, C.C.A.N.Y., 20 
P.2d 353, 354, reversing, D.C., 3 F. 
2d 145. 

Passengers’ baggage, as well as 
merchandise, is within the scope of 
this provision.—U. S. v. One Blue 
Taffeta Evening Coat, D.C.N.Y., 241 
P. 926—17 C.J. p 673 note 67 [e]. 

Package marked “loose diamonds, 
dutiable” is held not forfeitable, 
although a universal postal conven¬ 
tion in force at the time of mailing, 
to which the country from which it 
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was mailed was a party, prohibited 
the mailing of dutiable articles.— 
Four Packages of Cut Diamonds v. 
U. S., N.Y., 256 P. 305, 167 C.C.A. 
477, modifying In re Four Packages 
Cut Diamonds, 255 P. 314, 166 C.C.A. 
484, which affirmed, D.C., U. S. v. 
Pour Packages of Cut Diamonds, 247 
F. 354. 

30. U.S.—McLane v. U. S., Del., 6 
Pet. 404, 8 L.Ed. 443—U. S. v. 
Sischo, D.C.Wash., 262 F. 1001, af¬ 
firmed, C.C.A., 270 F. 958, in which 
certiorari is granted 4l S.Ct. 624, 
256 U.S. 688, 65 L.Ed. 1172, af- . 
firmed 43 S.Ct. 88, 260 U.S. 697, 67 
L.Ed. 469, and reversed on other 
grounds 43 S.Ct. 511, 262 U.S. 165, 
67 L.Ed. 925. 

“Merchandise” defined; morphine 

(1) In Act of June 17, 1930, c 497 

tit IV § 401, 46 U.S.St. at L. p 708, 
19 U.S.C.A. § 1401 (c), it is provided 
that “when used in . . . sub¬ 
title [IV] , . . the word ‘mer¬ 
chandise’ . . . includes mer¬ 

chandise the importation of which is 
prohibited.'” 

(2) “Though importation is re¬ 

stricted by 21 U.S.C.A. § 173, mor¬ 
phine is within . . . [that] 

definition.”—Mosehart & Keller Au¬ 
tomobile Co. V. U. S., C.C.A.Tex., 67 
P.2d 776, affirming, D.C., U. S. v. 
One Studebaker Automobile, 2 P. 
Supp. 609. 

Bepeated prohibitions 
U.S.—^U. S. V. Jordan, D.C.Mass., 26 
F.Cas.No.15,498, 2 Lowell 537. 
Potato quarantine 

Forfeiture of potatoes brought into 
the United States, in violation of a 
quarantine, cannot he upheld, under 
Rev.St. §§ 2865, 3082, because not 
dutiable, their importation being pro¬ 
hibited; but they may be forfeited 
under Rev.St. §§ 3082, 3061, 3062, as 
imported contrary to law.—^Daigle v. 
U, S., Me., 237 P. 159, 150 C.C.A. 
305. 

31. U.S.—Pantomimic Corp. v. Ma¬ 
lone, N.Y., 238 P. 135. 151 C.C.A. 
211—^Kalisthenic Exhibition Co. v. 
Emmons, Me., 229 F. 124, 143 C.C. 
A. 400. 

17 C.J. p 674 note 75, 
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drugs for illegal use;^^ the importation of neat cat¬ 
tle and other animals except at certain ports and 
after inspection, as prescribed by the secretary of 
agriculture merchandise which shall copy or 
simulate a registered trade-mark feathers of 
wild birds and tea which fails to conform to the 
prescribed standards.The effect of the National 
Prohibition Act on the forfeiture of vessels and oth¬ 
er carriers is considered in § 258 infra. 

§ 258. - Forfeiture of Vessel or Other 

Carrier 

statutory provisions have established various acts as 
grounds for the forfeiture of vessels and other carriers. 
The forfeiture prescribed for carriers on which merchan¬ 
dise Imported contrary to law may be found, or which 
may have been used in illegal importation, may take place 
even if the seizure is made subsequently to their actual 
use in the unlawful importation. 

Forfeiture of vessels and other carriers is consid¬ 
ered in this section only with respect to matters not 
encompassed within the special scope of §§ 2S6-2S7 
and 259-262. 


§ 258 

Under governing statutory provisions, a forfei¬ 
ture of the vessel may be or has been, claimed where 
the value of the merchandise unloaded without com¬ 
pliance with the statute relating to permits exceeds 
a specified amount where a vessel, without prop¬ 
er authorization, receives a cargo or a part thereof 
from another vessel which has arrived within a col¬ 
lection district where the persons in charge of a 
vessel or vehicle, arriving in the United States from 
contiguous country, fail to report immediately to the 
nearest customs officer and produce a manifest, or 
discharge merchandise or baggage without receiving 
a permit there for or where, subject to certain 

exceptions, an importation of dutiable goods is at¬ 
tempted in any manner other than by sea, or in any 
vessel of less than thirty tons’ burden.^^ 

Forfeiture is prescribed for other carriers or ve¬ 
hicles on or about which merchandise imported con¬ 
trary to law may be found, or which may have been 
used in illegal importation of merchandise;'^^ but 
common carriers are excepted from this provision, 


32. U.S.—Anonymous, D.C.N.Y., 1 F. 
Cas.No.470. 

17 C.J. p 674 note 76. 

33. U.S.—Estes v. U. S., N.M., 227 
F. 818, 142 C.C.A. 342. 

34. U.S.—Gretsch Mfg. Co. v. 

Schoening, N.Y., 238 F, 780, 151 
C.C.A. 630. 

17 C.J. p 674 note 78. 

35. U.S.—Feathers of Wild Birds v. 
U. S., C.C.A.N.Y., 267 F. 964, cer¬ 
tiorari denied Arbib v. U. S., 41 S. 
Ct. 14, 254 U.S. 643, 65 L.Ed. 453. 

17 C.J. p 674 note 80. 

36. U.S.—U. S. V. Twenty Chests of 
Tea, D.C.N.Y., 208 F. 89. 

17 C.J. p 674 notes 81-83. 

37. U.S.—U. S. V. The John Griffin, 
N.Y., 15 Wall. 29, 21 L.Ed. SO. 

17 C.J. p 682 note 23. 

38. U.S.—The Ploughboy, U.C.Mich., 
19 F.Cas.No.11,229, Brown Adm. 48. 

17 C.J. P 683 note 24. 

39. U.S.—The Coquitlam, Alaska, 77 
P. 744, 23 C.C.A. 438, reversing-, D. 
C., 57 F. 706. 

17 C.J. p 683 notes 25-26. 

Keg-ulations adopted by secretary 
of commerce purporting- to apply to 
aircraft arriving- from any foreign 
port or place administrative provi¬ 
sions of customs laws applicable 
only to vehicles arriving from con¬ 
tiguous foreign countries held un¬ 
warranted; forfeiture of aircraft for 
violation of customs regulations 
adopted by secretary must he ac¬ 
cording to provisions of customs 
laws which are made applicable.—U. 
S. V. Hunter, C.C.A.Pla., 80 F.2d 968. 

40. U.S.—The Theophile, D.CITex., 
11 P. 696. 

17 C.J. p 683 notes 27-28. 


41. U.S.—U. S. V. One Ford Truck, 

D.C.Me., 39 F.2d 86—Charles Zim¬ 
merman Sons Co. V. Ferguson, I). 
C.Mich., 16 F.2d 604, rehearing de¬ 
nied IS P.2d 125—U. S. V. One Lin¬ 
coln Touring Car, D.C.N.Y., 11 P. 
2d 551~U. S. V. One 6-5 4-B Oak¬ 
land Touring Automobile, Model : 
1925, D.GAriz., 9 F.2d 635—U. S. 
V. One Studebaker Automobile, D.C. 
Tex., 2 P.Supp, 609, affirmed, C.C. 
A., Mosehart & Keller Automobile 
Co. V. U. S., 67 P.2d 776—U. S. v. 
One Chevrolet Coach, D.C.Tex., 1 
P.Supp. 310. 

17 C.J. p 683 note 29. 

Aim of statute 

The statutory provisions “are 
aimed at importation from without 
the United States, and not at trans¬ 
portation within.”—General Motors 
Acceptance Corporation v. U. S., Cal., 
52 S.Ct. 468, 471, 286 U.S. 49, 76 L. 
Ed. 971, 82 A.L.B.. 600, answers con¬ 
formed, C.C.A., 58 P.2d 1082. 

Iiading -within border 

Automobiles used in continuous 
process of carriage of contraband 
liquors from another country held 
subject to forfeiture for unlawful 
importation though laden on this 
side of border.—^U. S. v. Commercial 
Credit Co., Tex., 52 S.Ct. 467, 286 U. 
S. 63, 76 L.Ed. 978, reversing, C.C.A., 
Commercial Credit Co. v. U. S., 53 P. 
2d 977, which reversed, D.C., U. S. v. 
One Fargo Truck, 46 F.2d 171, and 
was followed in, C.C.A., C. I. T. Cor¬ 
poration V. U. S-, 53 F.2d 979, and 
certiorari granted U. S. v. Commer¬ 
cial Credit Co., 52 S.Ct. 408, 285 U. 
S. 534, 76 L.Ed. 928. 

Contraband carried on the person 
of one transported by a vehicle ren¬ 
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ders the vehicle liable to forfeiture, 
at least where such person is the 
driver, 

U.S.—Thill V. U. S., C.C.A.Wash, 66 
P.2d 432, affirming, D.C., U. S. v. 
One Cadillac Town Automobile, 55 
P.2d 413—U. S. V. One Gardner 
Roadster, D.C.Wash., 35 P.2d 777— 
In re Ford Sedan, 1937 Model, En¬ 
gine No. 18—3364904, Minnesota 
1937 License No. B65—870, D.C. 
Minn., 26 P.Supp. 146. 

Contra U. S. v. One Chevrolet 
Coach, D.C.Or., 25 F.2d 917. 

Alaska.—U. S. v. One Chevrolet Se¬ 
dan, 7 Alaska 605. 

Transportation after importation 
Automobile seized while transport¬ 
ing morphine which had been previ¬ 
ously unlawfully imported by anoth¬ 
er without payment of duty thereon 
held subject to forfeiture.—Mosehart 
& Keller Automobile Co. v. U. S., C. 
aA.Tex., 67 F.2d 776, affirming, D.C., 
U. S. v. One Studebaker Automobile, 
2 P.Supp. 609. 

Movement of vehicle 

An automobile in w-hich liquors 
smuggled into the United States 
are found is subject to forfeiture 
even though it had not been, and was 
not being, moved at the time it was 
discovered by officers with the liq¬ 
uors in it—XT. S. v. Cahill, C.C.A. 
Mass., 13 P.2d 83—U. S. v. One 
Durant Touring Car, D.C.Tex., 2 P.2d 
478. 

Violation of Prohibition Act 

(1) The provisions of tariff act pro¬ 
viding for seizure and forfeiture of 
vessels and cargoes for violation of 
laws of United States include sei¬ 
zure and forfeiture for violation of 
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unless an owner or agent was, at the time of the al¬ 
leged illegal act, a consenting party or privy there- 
to.^“ The vehicle takes its guilt from the conduct 
of the person in control of Under the statute 

providing for forfeiture on this ground, it was held 
that a vehicle upon which no merchandise is found 
cannot be forfeited, and that an instrumentality can 
be forfeited only when, at the time of the seizure, 
it is actually being used in the unlawful importa¬ 
tion, and not if the seizure is made subsequently to 
such use;^*^ but later cases, with particular refer¬ 
ence to the amendment of the statute, hold to the 

contraryd^ 

Proceedings against vessels or airplanes to en¬ 
force monetary penalties are considered in § 255 d 


supra, and penalties and forfeitures for violation of 
shipping regulations, in § 11 of the C.J.S. title Ship¬ 
ping, also 5S CJ. p 45 note 48-p 54 note 55. 

Effect of Prohibition Act. On the question wheth¬ 
er the provision in the National Prohibition Act au¬ 
thorizing the seizure and forfeiture of vehicles or 
vessels engaged in the illegal transportation of in¬ 
toxicating liquors repealed by implication, and ren¬ 
dered inoperative, as to liquor cases, the forfeiture 
provisions of the customs laws, the decisions of the 
federal courts were said to be almost equally divid¬ 
ed but the supreme court agreed with the cases 
holding that there was no such repeal or abroga¬ 
tion,and that, where there was a violation of 
both laws, the government, and not the owner or 


Prohibition Act.—The Ada M., D.C.N. 
Y., 20 F.Supp. 333. 

(2) United States could condemn 
automobiles and whisky smugg-led 
into country without payment of 
duties imposed by tariff act, al- 
thoug-h first seized under National 
Prohibition Law.—U. S. v. Tw^o Au¬ 
tomobiles and Five Cases of Whis¬ 
ky, D.C.Cal., 2 F.2d 264, 266. 

Carriag-e of prohibited merchaiLdise 

(1) Automobiles by which whisky 
was smuggled into the country with¬ 
out payment of duties imposed by a 
tariff act could be condemned, not¬ 
withstanding Eighteenth Amend¬ 
ment and National Prohibition Act, 
prohibiting importation of intoxicat¬ 
ing liciuor, in view of provision of 
such tariff act defining merchandise 
to include “merchandise, the impor¬ 
tation of which is prohibited.”—U. S. 
V. Two Automobiles and Five Cases 
of Whisky, supra. 

(2) However, a statute has been 
held not applicable, with respect to 
forfeiture of a vehicle, “to the case 
of merchandise which cannot be en¬ 
tered in the custom house at all."— 
U. S. V. One Ford Automobile and 
Fourteen Packages of Distilled Spir¬ 
its, C.C.A.N.T., 262 F. 374, 376. af¬ 
firming, D.a, 259 F. 894. 

Aircraft held wnthin statute.—U. 
S. V. One Pitcairn Biplane, Registra¬ 
tion No. NC-5062, Engine No. AD- 
S2S5, D.C.N.Y., 11 F.Supp. 24. 

Vessels held not within statute 
(prior to amendment).—The Chas- 
sahowitzka, D.C.Tex., 3 F.Supp. 40— 
The Cherokee, D.C.Tex., 292 F. 212. 

42. U.S.—Lancashire Shipping Co. 

V. U. S., D.C-N.Y., 4 F.Supp. 544. 

17 G.J. p 683 note 30. 

43. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., C.C.A. 

Tex., 62 F.2d 214. 

44. U.S.—U. S. V. One Reo Sedan, 

D.C.Mass., 39 P.2d 120. 

A car acting as a pilot for an¬ 
other, and itself carrying no smug-^ 


gled merchandise, is not forfeitable. 
—U. S. V. One Chevrolet Sedan, D C. 
Tex., 33 F.2d 217. 

45. U.S.—U. S. V. Pacific Finance 
Corporation, C.C.A.N.Y., 110 F.2d 
732—U. S. V. One Oldsraobile Sedan, 
D.C.Or., 23 F.Supp. 323. 

“Congress intended to frame a for¬ 
feiture statute that would operate 
to transfer the title of an offending 
vehicle to the Government at the 
time of the offense, regardless of 
the time of the actual seizure and 
irrespective of the ownership of the 
car or the intervention of equities be¬ 
tween the offending act and the ac¬ 
tual seizure.”—In re Ford Sedan, 
1937 Model, Engine No. 18—3364904, 
Minnesota 1937 License No. B65— 
S70, D.C.Minn., 26 F.Supp. 146, 147. 
48. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., Cal., 52 
S.Ct. 468, 472, 286 U.S. 49, 76 L.Ed. 
971, 82 A.L R. 600, answrers con¬ 
formed to, C.C.A., 58 P.2d 1082. 
Abrogation or repeal generally see 
supra § 14. 

Effect of Willis-CaanpheU Act 

“The courts of each group have in¬ 
voked the Willis-Campbell Act (Act 
of Nov. 23, 1921, c. 134, 42 Stat. 222, 
223, § 5 [27 U-S.C.A. § 31]), but have 
drawn opposing inferences from it. 
By that ant, all laws relating to the 
manufacture, taxation, and traffic in 
intoxicating liquors and all penalties 
for their violation in force when the 
National Prohibition Act was adopt¬ 
ed, were continued in force except 
such provisions as are ‘directly in 
conflict with the provisions of the 
National Prohibition Act.’ ”—General 
Motors Acceptance Corporation v. U. 
S., supra. 

47. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., Cal., 52 
S.Ct. 468, 286 U.S. 49, 76 L.Ed. 971, 
82 A.L.R. 600, answers conformed 
to, C.C.A., 58 P.2d 1082—U. S. v. 
Commercial Credit Co., Tex., 52 S. 
Ct 467, 286 U.S. 63, 76 L.Ed. 978, 
reversing, C.C.A., Commercial Cred¬ 
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it Co. v. U. S., 53 F.2d 977, which 
reversed, D.C., U. S. v. One Fargo 
Truck, 46 F.2d 171, and was fol¬ 
lowed in, C.C.A., C. I. T. Corpora¬ 
tion V. U. S., 53 F.2d 979, and cer¬ 
tiorari granted U. S. v. Commer¬ 
cial Credit Co., 52 S.Ct. 408, 285 

U. S. 534, 76 L.Ed. 928—U. S. v. 
One Buick Coup§, D.C.Fla., 54 P.2d 
800—U. S. V. Hayes, D.C.N.Y., 52 
P.2d 977—U. S. V. One Reo Se¬ 
dan, D.C.Mass., 39 P.2d 120—U. S. 

V. One Nash Auto, D.C.Mont., 23 P. 
2d 126—U. S. V. One Packard Se¬ 
dan, D.C.Fla., 14 P.2d 874—U. S. 
V. Cahill, C.C.A.Mass., 13 F.2d 83 — 
The Cherokee, D.C.Tex., 292 P. 212 
—U. S. V. One Ford Automobile, D. 

C. Tex., 292 P. 207—U. S. v. Thirty- 
Six Cases of Intoxicating Liquor, 
etc., D.C.Tex., 281 P. 243. 

Laws held, not inconsistent 
U.S.—Commercial Credit Corpora¬ 
tion V. U. S., C.C.A.N.Y., 58 P.2d 
195—U. S. V. American Motor Boat 
K-1231, C.C.A.N.Y., 54 P.2d 502— 

U. S. V. One Nash Auto, D.C.Mont., 
23 F.2d 126—U., S. v. One Packard 
Sedan, D.C.Fla., 14 P.2d 874—U. S. 

V. One Lincoln Touring Car, D.C. 
N.Y., 11 F.2d 551—U. S. v. One 
Durant Touring Car, D.C.Tex., 2 P. 
2d 478—U. S. V. One Essex Coup§, 

D. C.Mont., 291 F. 479. 

Cases holding customs laws repealed 
or superseded 

U.S.—Colon V. Hanlon, C.C.A.Puerto 
Rico, 50 P.2d 353—U. S. v. One 
Studebaker Automobile, D.C.Ariz., 
45 F.2d 430—U. S. v. Ford Coup^ 
Automobile, D.C.Fla., 43 F.2d 212 
—XT. S. V. One Mack Auto Truck, 
C.C.A.N.Y., 4 F.2d 923—U. S. v. One 
Packard Motor Truck, D.C.Mich., 
284 P. 394—^U. S. v. Federal Ins. 
Co., C.C.A.Mich., 284 P, 821, af¬ 
firming, D.C., U. S. V. One Hudson 
Touring Car, 274 F. 473—U. S. v. 
One Paige Automobile, D.C.Tex., 
277 P. 524—U. S. v. One Hudson 
Touring Car, D.C.Mich., 274 P. 473, 
affirmed, C.C.A., U. S. v. Federal 
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the offender, might elect to proceed under eitherd^ 

§ 259. - Forfeiture as Affected by Rights 

of Third Persons 

Jn gereral, vehicles and vessels used in connection 
with customs vio:ations are forfeitable regardless of the 


§ 259 

1 innocence or good faith of the true owner or of a lien¬ 
holder. 

In general, vehicles and vessels used in connec¬ 
tion with the violation of customs laws are for¬ 
feitable regardless of the innocence or good faith 
of the true owner,or of his want of knowledge 
of, or consent to, the unlawful use,^^ and regardless 
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Ins. Co , 284 P. 821—The Good- 
hope, D.C.Wash., 268 P. 694. 

48 . U.S.—General Motors Accept¬ 
ance Corporation v. U. S.. Cal., 
52 S.Ct. 468, 286 U.S. 49, 76 L.Ed 
971, 82 A.L.R. 600, answers con¬ 
formed to, C.C.A., 58 P.2d 1082— 
General Motors Acceptance Cor¬ 
poration V. U. S,, C.C A.Tex., 62 P. 
2d 214—U. S. V. Hamilton, C.C.A. 
A’^a., 62 P.2d 29, reversing, D.C., The 
Violet, 55 P.2d 991—The Phantom, 
D.C.N'.J., 60 P.2d 334—Commercial 
Credit Corporation v. U. S., C.C.A. 
K.Y., 58 P.2d 195—U. S. v. Ameri¬ 
can Motor Boat K-1231, C.C.A.N, 
Y., 54 P.2d 502—U. S. v. One Reo 
Coup6 Automobile, D.G.Mass., 46 
P.2d 815—U. S. V. One Nash Auto, 
D.C.Mont., 23 P.2d 126—The Ada 
M., D.C.N.Y., 20 F.Supp. 333—The 
Felicia, D.C.N.Y., 13 F.Supp. 959— 
The Cherokee, B.C.Tex., 232 F. 212. 
Dominant cliaracter of enterprise 

(1) “The dominant character of the 
enterprise in which the vehicle is en¬ 
gaged when captured, to be deduced 
from the facts in each case, is the 
controlling test in determining the 
appropriate procedural statute;” so, 
if the paramount purpose of the en¬ 
terprise in which the vehicle is en¬ 
gaged when captured is pure trans¬ 
portation, only the Prohibition Act, 
and not the customs laws, applied, 
despite the fact that the driver 
pleaded guilty to an offense un¬ 
der'the customs law; if the enter¬ 
prise is essentially the unlawful im¬ 
portation of liquor, or the unlawful 
facilitation or concealment of smug¬ 
gled liquor, the libel may be ground¬ 
ed upon the customs laws.—U. S. v. 
One Buick Coup$, D.C.Fla., 54 P.2d 
800, 802. 

(2) Where arrest for smuggling 

was made at point of entry when 
smuggled goods were being brought 
into country, essence of crime was 
concealment and fraud, not trans¬ 
portation, and automobile was prop¬ 
erly forfeited under customs, rather 
than prohibition laws.—U. S. v. One 
Hudson Coach, D.C.N.Y., 57 P.2d 

539. 

Inapplicability of Prohibition Act 

(1) Where the Prohibition Act was 
inapplicable, proceedings were prop¬ 
erly under customs laws.—Corriveau 
V. U. S., C.C.A.R.I., 63 F,2d 735. 

(2) Inability to proceed under Pro¬ 
hibition Act because the vessel was 
not in its possession did not pre¬ 
clude the government from proceed- 
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ing for forfeiture under the tariff j 
laws.—The Standard Coaster, D.C. 
N.Y., 55 P.2d 308, afRvmed, C.C A., 
The Patricia, 62 F.2d 1054, certiorari 
denied The Liberty v. U. S., 53 S. 
Ct. 690, 289 U.S. 747, 77 L.Ed. 1493. 

(3) Inability to prosecute person 
transporting liquor under National 
Prohibition Act may not be fatal to 
forfeiture of vehicle under customs 
laws.—U. S. V. One Buick Coup6, D. 
C.Fla., 54 F.2d 800. 

Effect of election; criminal prose¬ 
cution 

(1) An election to proceed or pros¬ 
ecute under the Prohibition Act 
barred proceedings under the cus¬ 
toms laTVS.—^U. S V. Hayes, D.C.N.Y., 
52 P.2d 977—The Spray, D.C.R.L, 

6 F.2d 414. 

(2) Hovv^ever, criminal prosecution 
of the person in control of the ve¬ 
hicle under the Prohibition Act did 
not prevent forfeiture of the vehicle 
under the customs laws. 

U.S.—The Patricia, C.C.A.N.Y., 62 

F.2d 1054, affirming The Standard 
Coaster, D.C., 55 F.2d 306, cer¬ 
tiorari denied The Liberty v. U. 
S., 53 S.Ct. 690, 289 U.S. 747, 77 
L.Ed. 1493—General Motors Ac¬ 
ceptance Corporation v. U. S., C. 
C.A.Tex., 62 P.2d 214—U. S. v. 
One Fargo Truck, B.C.Tex., 46 F. 
2d 171, reversed, C.C A., Commer¬ 
cial Credit Co. v. U. S., 53 F.2d 977, 
followed in C. I. T. Corporation v. 

U. S., 53 P.2d 979, and certiorari 
granted U, S. v. Commercial Cred¬ 
it Co., 52 S.Ct. 408, 285 U.S. 534, 
76 L.Ed. 928, and reversed U. S. 

V. Commercial Credit Co., 52 S.Ct. 
467, 286 U.S. 63, 76 L.Ed. 978— 
The Felicia, B.C.N.Y., 13 F.Supp. 
959, 

Contra U. S. v. One Ford Automo¬ 
bile & Fourteen Packages of Bis- 
tilled Spirits, C.O.A.N.Y., 262 F. 374, 
affirming, B.C., 259 F. 894—U. S. v. 
Ford Coupd Automobile, D.C.Fla., 43 
F.2d 212. 

Alaska.—U. S. v. One Chevrolet Se¬ 
dan, 7 Alaska 605. 

49. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., Cal., 52 ! 
S.Ct. 468, 286 U.S. 49, 76 L.Ed. 971, 
82 A.L.R. 600, answers conformed 
to, C.C.A., 58 P.2d 1082—The Pilot, 
C.C.A.N.C., 43 P.2d 491—U S, v. One 
Buick Automobile, B.C.Vt., 21 F.2d 
789—Charles Zimmerman Sons Co. 
V. Ferguson, D.C.Mich., 16 F.2d 
604, rehearing denied 18 F.2d 125— 
U. S. V. One Packard Sedan, B.C. 
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Fla., 11 F.2a S74—tr. S. v. One Lin- 

coin Touring Car, D.C.N.Y., 11 F. 
2d 551—In re Ford Sedan, 1937 
Model Eng.lie No IK—3364904, 
Minnesota 1937 License No, B65— 
870, D.C.Minn., 26 F.Supp. 146—U. 
S. V. One Oldsmobile Sedan, B C. 
Or., 23 F.Supp. 323—U. S. v. One 
Hudson Touring Car, D.C.Mich., 274 
F. 473, affirmed, C.C.A., U. S. v. 
Federal Ins. Co., 284 P. 821. 

D.C.—U. S. ex rel. Walter E. Heller 
& Co. V. Mellon, 40 F.2d 808, 59 
App.D.C. 296, certiorari denied 50 
S.Ct 465, 281 U.S. 766, 74 L.Ed. 
1174. 

17 C-J. p 675 note 87. 

Fraudulent intent see supra § 256 
c. 

Relief of innocent ownex 

(1) “An innocent owner is not de¬ 
prived of relief. He may petition 
the Secretary of the Treasury or 
the Secretary of Commerce for the 
remission or mitigation of forfeiture 
in accordance with the procedure 
outlined in section 618 of the Tar¬ 
iff Act of 1930 (19 U.S.C.A. § 1618).” 
—The Julia Davis, C.C.A.N.J., 72 P. 
2d 370, 371. 

(2) Remission or release of for¬ 
feiture see infra § 263. 

50. U.S.—Thill V. U. S., C.C.A.Wash., 

66 F.2d 432, affirming, D.C., U. S. 
V. One Cadillac Town Automobile, 
55 P.2d 413—U. S. v. One Nash 
Auto, D.C.Mont., 23 F.2d 126—U. S. 
V. One Oldsmobile Sedan, D.C. 
Mass., 30 F.Supp. 254—In re Ford 
Sedan, 1937 Model Engine No. 18—- 
3364904, Minnesota 1937 License 
No. B65—870, D.C.Minn., 26 F.Supp. 
146—U. S. V. One Buick Automo¬ 
bile, D.C.Cal., 300 F. 584. 

17 C.J. p 675 note 87. 

Holdings to other effect 

(1) A vehicle used to transport 
smuggled goods without the privity 
or consent of the owner, as by a 
trespasser or converter of the ve¬ 
hicle, was held not subject to for¬ 
feiture.—U. S. V. Almeida, C.C.A. 
Mass., 9 F,2d 15, affirming, D.C., U. 
S. V. One Reo Speed Wagon, 5 F.2d 
372. 

(2) An automobile manufactured 
in Canada and rented by the owner 
there for use only as a taxicab in 
Canada, but used without the own¬ 
er’s knowledge or consent to bring 
intoxicating liquors into the United 
States, is not subject to forfeiture 
as having been brought in without 
being entered or declared, where 
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of the innocence and good faith of a lienholder 
and the concealment of goods for which a forfei¬ 
ture may be claimed need not, it has been held, be 
done with the knowledge or consent of the owner 
or consignee likewise, goods imported on a false 
invoice prepared by the consignor in a foreign coun¬ 
try may be forfeited despite the innocence of the 
consignee.^^ As against the seller of goods which 
were seized for a smuggling attempt by the pur¬ 
chaser, the rights of the United States are para¬ 
mount, even though the “seller had the right to re¬ 
scind the sale on the ground of fraud.^^ 

If by the terms of the statute an illegal act cre¬ 
ates a forfeiture without any alternative, the prop¬ 
erty right in the importation will be held to vest 
in the government immediately upon the commis¬ 
sion of such act;^^ and the rights of a third person 
cannot be respected, although already existing,®^ or 
subsequently ■ obtained, no matter how innocently 
acquiredbut if, under the statute, it is optional 
with the government either to proceed for forfei¬ 


ture or to sue for the value of the property, a right 
innocently acquired by a third person after the 
commission of the unlawful act, but before the gov¬ 
ernment had elected its remedy, should be protect¬ 
ed.^^ 

Under recent statutes, a vehicle used in the trans¬ 
portation of goods unlawfully introduced is imme¬ 
diately forfeited to the United States, and the title 
of a mortgagee, whether acquired in good faith and 
before or after seizure, is completely divested 
so also such a vehicle is subject to forfeiture as 
against the claim of a bona fide holder of a pur¬ 
chase-money claim against it.^O Such a forfeiture 
is directed 'against the vehicle itself, as the offend¬ 
er,and not against the possessor’s interest there¬ 
in, so that such divesting of the interests of third 
persons is not unconstitutional.®^ 

In libels in rem against airplanes to recover pen¬ 
alties for violation of customs laws, the penalty lien 
of the United States, has been held prior to a mort¬ 
gage lien,®^ and to a lien for repairs commenced be- 


there was no intention that the ve¬ 
hicle should remain in the United 
States, hut it was used only for 
transportation purposes.—U. S. v. 
Gularas, C.C.A.Wash., 288 F. 54. 

Statutory provisions as to common 
carriers 

(1) Under Tariff Act 1922 § 594 
(19 U.S.C.A. § 498), superseded by 
Act of June 17, 1930, c. 497 Title IV 
§ 594, 46 U.S.St. at L. p 751 (19* U.S. 
C.A, § 1594), a vessel used as a com¬ 
mon carrier could not be forfeited to 
recover a penalty unless it appeared 
that the owner or master was at the 
time of the alleged illegal act a con¬ 
senting party or privy thereto.—Lan¬ 
cashire Shipping Co. v. U. S., D.C.K. 
Y.. 4 F.Supp. 544. 

(2) “The forfeiture is claimed un¬ 
der sections 3061-3063, Rev.St. [U.S. 
Comp.St.l901, pp. 2006, 2007]. Un¬ 
der these sections it is unnecessary 
to show that the claimant of the 
property used for the transportation 
of smuggled merchandise had knowl¬ 
edge of the purposes for which the 
property was being used. This is 
conspicuously apparent from the 
fact that section 3063 provides that 
in case of common carriers it is 
necessary to show such knowledge. 
It follows, therefore, upon the prin¬ 
ciple of ‘expressio unius, exclusio al- 
terius,^ that it is only in the case 
of common carriers that such knowl¬ 
edge must be made to appear.”—U. 
S. V. One Black Horse, D.C.N.J., 147 
F. 770, 771. 

51. U.S.—The Hammitt L. Robbins, 

D.C.Va., 50 F.2d 182—Charles 

Zimmerman Sons Co. v. Ferguson, 

D.C-Mich., 16 F.2d 604, rehearing 


denied 18 F.2d 125—U. S. v. One 
Durant Touring Car, D. C. Tex., 2 
F.2d 478—^U. S. v. One Oldsmobile 
Sedan, D.C.Or., 23 F.Supp. 323—U. 
S. V. One Studebaker Automobile, 
D.C.Tex., 2 F.Supp. 609, affirmed, 
C.C.A., Mosehart & Keller Auto¬ 
mobile Co. V, U. S., 67 F.2d 776— 
U. S. V. One Chevrolet Coach, D. 
C.Tex., 1 F.Supp. 310. 

The holder of a maritime lieu has 
the right to file a libel against a 
vessel seized for violation of the 
tariff laws, “and is not restricted to 
the right to intervene in the libel 
of the United States.”—The Algie, 
D.C.N.Y., 50 P.2d 624, 625. 

52. U.S.—U. S. V. Fifty-Eight 
Thousand Eight Hundred and BTf- 
ty Cigars, C.C.Mass., 25 F.Cas.No. 
15,092. 

17 C.J. p 675 note 87 [e]. 

53. U.S.—^U. S. y. Four Packages 
of Cut Diamonds, D.C.ISr.Y., 247 F. 
354, affirmed In re Four Packages 
Cut Diamonds, 255 F. 314, 166 C.C. 
A. 484, modified on other grounds 
256 F. 305, 167 C.C.A. 477. 

54. U.S.—Five Hundred and Eigh¬ 
ty-One Diamonds v. U. S., Mich., 
119 F. 556, 56 C.C.A. 122, 60 L.R. 
A. 595. 

55. U.S.—^In re Six Hundred Tons 
of Iron Ore, D.C.N.J., 9 F. 595, 
599. 

56. U.S.—Five Hundred and Eigh¬ 
ty-One Diamonds v. U. S., Mich., 
119 F. 556, 56 C.C.A, 122, 60 L.R. 
A. 595. 

17 C.J. p 683 note 34. 
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57. U.S.—Caldwell v. U. S., Pa., 8 
How. 366, 12 L.Ed. 1115. 

17 C.J. p 683 note 35. 

58. U.S,—U. S. v. Auffmordt, N.Y., 
7 S.Ct. 1182, 122 U.S. 197, 30 L. 
Ed. 1182, affirming, D.C., 19 P. 
893. 

17 C.J. p 683 note 36. 

59. U.S.—U. S. V. Pacific Finance 
Corporation, C.C.A.N.Y., 110 P.2d: 
732. 

60. U.S.—Mosehart & Keller Auto¬ 
mobile Co. V. U. S., C.C.A.Tex., 67 
F.2d 776, affirming, D.C., U. S. v. 
One Studebaker Automobile, 2 F. 
Supp. 609. 

61. U.S.—U. S. V. Pacific Finance 
Corporation, C.C.A.N.Y., 110 P2d 
732—U. S. V. One Buick Automo¬ 
bile, D.C.Vt., 21 F.2ci 789—U. S. 
V. One Lincoln Touring Car, D. 
C.N.Y., 11 F.2d 551. 

62,. U.S.—U. S. V. Pacific Finance 
Corporation, C.C.A.]Sr.Y., 110 F.2d 
732. 

D.C.—U. S. ex rel. Walter E. Heller 
&: Co. V. Mellon, 40 F.2d 808, 69 
App.D.C. 296, certiorari denied 50 
S.Ct. 465, 281 U.S. 766, 74 L.Ed. 
1174. 

63. U.S.—U. S. V. Batre, C.C.A. 

Ariz., 69 F.2d 673. 

Statute held part of mortgage 

Statute requiring airplanes cross¬ 
ing international border to land at 
designated places held in effect 
part of subsequent mortgage on air¬ 
plane.—U. S. V. Batre, supra. 
Airplaue, not person, held the of¬ 
fender 

U.S,—U. S. V. Batre, supra. 
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fore the libel was filed.®^ However, materialmen 
and persons advancing money or furnishing serv¬ 
ices have been held to have a right to the proceeds 
of the sale of a forfeited vessel prior to the claim 
of the United States and the enforcement of 
a valid maritime lien for furnishing labor, repairs, 
and supplies to a vessel, by an innocent lienor, 
against the vessel or her proceeds, is not precluded 
by the fact that she later subjects herself to forfei¬ 
ture for a violation of a customs law.®^ Disposi¬ 
tion of the proceeds of forfeitures is considered in 
§ 265 infra. 

Claim and cost bond. An owner of a vehicle who, 
through lack of knowledge of its seizure, fails to 
take advantage of the protection offered by statute 
by filing a claim and cost bond with the collector 
before forfeiture, cannot restrain the collector from 
disposing of it, and must be left to other remedies.®'^ 

§ 260. - Enforcement of Forfeiture in 

General 

a. Jurisdiction 

b. Nature and form of action 

c. Limitations 

d. Parties; interveners 

e. Pleading; variance 


§ 260 

f. Evidence 

g. Trial; new trial 

h. Judgment; costs 

i. Review 

a. Jurisdiction 

Jurisdiction to determine whether property is for¬ 
feitable lies exclusively in the federal courts. Jurisdic¬ 
tion to enforce forfeiture is in the court of the district 
where the goods are found or seized; and custody of 
the res is essential. 

Jurisdiction to determine whether property is for¬ 
feitable lies exclusively in the federal courts.®^ Ju¬ 
risdiction to enforce forfeiture exists in the court of 
the district where the goods are found or seized.®^ 

Custody of the res is essential to jurisdiction in 
forfeiture proceedings.'^^ Where the government 
chooses to adopt an unauthorized seizure, the court 
has jurisdiction of the merchandise for purposes of 
forfeiture and it can make no difference, as to 
jurisdiction, whether the forfeiture occurs at the 
time of the seizure or is dependent on subsequent 
events.*^^ 

It has been said to be well settled that the cus¬ 
toms waters of the United States include a strip of 
coastal waters extending outward twelve miles from 
low-water marks.'^^ The Anti-Smuggling Act of 


64. U.S.—U. S. v. Northwest Air 
Service, C.C.A.Wash., 80 F.2d 804, 
reversing", D.C., XT. S. v. One Fair- 
child Seaplane, 6 F.Supp. 579. 

65u U.S.—The Eugenia Emilia, D.C. 

Mass., 298 P. 340. 

66 . U.S.—Jackmon v. U. S., C.C.A. 
R.L, 54 F.2d 227. 

67. U.S.-—In re C. I. T. Corpora¬ 
tion, D.C.N.y., 28 F.2d 50. 

68 . U.S.—McGuire v. Winslow, C. 
C.N.Y., 26 F. 304, 23 Blatchf. 425. 

17 C.J. p 677 not 22. 

Admiralty jurisdiction of forfeiture 
proceedings see Admiralty §§ 49— 
50. 

69. U.S,—Four Packages v. U. S., 
N.Y., 97 U.S. 404, 24 L.Bd. 1031— 
The Whippoorwill, D.C.Md., 52 F. 
2d 985. 

17 C.J. p 677 note 23. 

Courts without jurisdiction 

“Forfeitures and suits in forfei¬ 
tures are beyond the jurisdiction of 
the Board of General Appraisers 
and of" the United Stales court of 
customs appeals.—Sheldon & Co. v. 
U. S., 8 Ct.Cust.App. 215, 218. 

Where a vessel is seized on the 
high seas, the district court for the 
port to which it is taken has ju¬ 
risdiction to entertain the libel.— 
The Yulu, C.C.A.Ala., 71 F.2d 635, 
affirming, D.C., 4 F.Supp. 74, and 
certiorari denied The Yulu v. U. 
S., 55 S.Ct. 104, 293 U.S. 589, 79 L. 


Ed. 684—The Halcon, C.C.A.Ala., 63 
F.2d 638—The Chiguita, D.C.La., 18 
F.2d 673, reversed on other grounds, 
C.C.A., 19 F.2d 417. 

Airplane passing over district 
Where airplane, in smuggling lict- 
uor from Canada to Ohio, crossed 
international boundary and passed 
over western district of New York, 
but did not land therein, federal 
district court in such district was 
held to have acquired jurisdiction 
of action by United States to for¬ 
feit it.—U. S. V. One Pitcairn Bi¬ 
plane, Registration No. NC-5062, En¬ 
gine No. AD-8285, D.C.N.Y., 11 F. 
Supp. 24. 

Claim for forfeiture held not aban¬ 
doned 

U.S.—The Whippoorwill, D.C.Md., 52 
P.2d 985. 

70. U.S.—The Amaranth, C.C.A.N. 

Y., 68 F.2d 893, 894. 

Omission from libel 
Where a libel for the forfeiture 
of gin seized on a British vessel 
failed to state a cause of forfeiture 
in conformity with the treaty with 
Great Britain, in failing to make it 
appear “what was the speed of the 
. . [vessel], or where within 

four leagues she was overhauled 
nevertheless the court 
had jurisdiction over the subject- 
matter and it had possession of the 
res, which was the equivalent of 
personal jurisdiction in a transitory 

41Q 


cause of action.”—The Amaranth, 
supra. 

I 71. U.S.—U. S. V. Eight Boxes Con¬ 
taining Various Articles of Mis¬ 
cellaneous Merchandise, C.C.A,N.Y., 
105 F.2d 896—U. S. v. 579 Sacks 
of Whisky, D.C.Mass., 23 F.2d 882. 
Seizure without process 

“Even though seizure was made 
without a warrant or other process, 
the United States may nevertheless 
proceed to enforce the forfeiture.”— 
U. S. V. Pacific Finance Corporation, 
C.C.A.N.Y., 110 P.2d 732, 733. 

“The particular method used in 
bringing the vessel into the district 
. . . was of no importance, in 

so far as the jurisdiction is con¬ 
cerned. As it appears that the res 
was in the possession of the col¬ 
lector when the libel was filed, it 
is sufficient to support the jurisdic¬ 
tion of the libel.”—U. S. v. Eight 
Boxes Containing Various Articles 
of Miscellaneous Merchandise, C.C. 
A.N.Y., 105 F.2d 896, 899—The Un¬ 
derwriter, C.C.A.Conn., 13 F.2d 433, 
434, reversing, D.C., 6 P.2d 937, and 
affirmed Maul v. U. S., 47 S.Ct 735, 
274 U.S. 501, 71 L.Ed. 1171. 

72. U.S.—U. S. V. Eight Boxes Con¬ 
taining Various Articles of Mis¬ 
cellaneous Merchandise, C.C.A.N. 
Y., 105 P.2d 896. 

73 . U.S.—The Reidun, D.C.N.Y., 14 
F.Supp. 771. 

“As no statute embracing the 
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1935 (19 U.S.C.A. § 1701 et seq), was not intended, 
so far as treaty nations are concerned, to extend 
the jurisdictional rights of the United States be¬ 
yond those agreed to with such nations. 

h. Nature and Form of Action 

The government's rights as to forfeiture under cus¬ 
toms laws are enforced through civil proceedings tn rem. 

While forfeiture suits under customs laws have 
been declared quasi-criminal in their nature,or 
in the nature of criminal prosecutions,'^® such for¬ 
feiture is also said to be of a civil nature,and 
the rights of the government are enforced through 
civil proceedings'^^ in rem.'^^ Where the seizure is 
made on land, or on water not navigable, the suit, 
although in the form of a libel of information, is 
an action at common law;®® where the seizure is 
made on navigable waters within the admiralty ju¬ 
risdiction, the suit is one in admiralty.®^ 

The mere fact that a statute also provides for a 
criminal prosecution against a wrongdoer, in con¬ 
junction with proceedings of forfeiture, does not 
supersede the right to such proceedings hut, 
should the seizor refuse to institute such proceed¬ 
ings, he would be compelled upon application by the 


owner either to do so or to return the property 
seized.®® 

Summary proceedings are considered in § 261 in¬ 
fra. 

c. Limitations 

The most recent statute requires the institution of 
forfeiture proceedings within five years from the accruaf 
of the forfeiture. The customs officers' ignorance of the 
importation is immaterial, as to the running of the period. 

The Act of June 22, 1874, 18 U.S.St. at L. p 
190 c 391 § 22, providing that proceedings for the 
recovery of any forfeiture accruing under the cus¬ 
toms revenue laws of the United States must be 
instituted within three years from the time when 
such forfeiture shall have accrued, was held to 
supersede, as to such proceedings, Rev.St. § 1047, 
providing for a five-year period for suits for any 
forfeiture under the laws of the United States;®"^ 
it was in turn amended by the Tariff Act of Septem¬ 
ber 21, 1922 (§ 5841h41, Suppl. to Comp.St., sub¬ 
sequently repealed, and superseded by Act of Juno 
17, 1930, c 497 Title IV § 621, 46 U.S.St. at L. p 
758, Act of August 5, 1935, c 438 Title III § 306, 
49 U.S.St. at L. p 527, 19 U.S.C.A. § 1621), making 
the period of limitation five instead of three years.®-'' 


subject matter of sections 
[providing- for forfeiture] has ex¬ 
tended our territorial jurisdiction to 
a point on the high seas distant 19 
miles from our coast, conduct which 
would have been in violation of 
those sections if performed within 
our territory cannot constitute an 
offense when performed at such a 
distance by foreign nationals on 
ships of foreign registry.”—The 
Over the Top, D.C.Conn., 5 F-2d 838, 
S43. 

Phrase “adjacent to the customs 
waters of the United States” with¬ 
in statute authorizing forfeiture 
of vessel from which liquors are 
transshipped at any place on high 
seas adjacent to customs waters of 
the United States, for purpose of 
violating law, held to mean waters 
adjacent to four leagues of coast, 
or to one hour's steaming distance 
from coast; thus, a Norwegian ves¬ 
sel which, when more than five hun¬ 
dred miles and less than six hun¬ 
dred miles from nearest point of 
United States, or any of its customs 
enforcement areas, or customs wa¬ 
ters, transshipped liquor for alleged 
purpose of evading customs duties, 
could not be seized by United States 
at Port of New York, since vessel 
at place of transshipment was not 
“adjacent to customs waters of 
United States,” nor within limit de¬ 
nned in treaty.—The Reidun, D.C. 
N.y., 14 P.Supp. 771. 


74. U.S—The Reidun, D.C.N.Y., 14 
P.Supp. 771. 

75. U.S.—U. S. v. One Diamond 
Ring, D.C.Wash., 2 P.2d 732. 

76. U.S.—The Hazel E. Herman, D. 
C.Ga., 19 F.2d 397, affirmed, C.C. 
A., 24 P.2d 27. 

17 C.J. p 678 note 36 [a] (2). 

77. U.S.—U. S. V. One Cadillac 
Town Automobile, D.C.Wash., 55 
F.2d 413, affirmed, C.C.A., Thill v. 
U. S., 66 P.2d 432. 

78 ^ U.S.—The Przemysl, D.C.La., 
23 F.2d 336. 

17 C.J. p 67S note 36. 

79. U.S.—U. S. V. One Ox—5 Ameri¬ 
can Eagle Airplane, No. 5571, D.C. 
Wash., 38 P.2d 106. 

17 C.J. p 678 notes 32, 37. 

80. U.S.—Eureka Productions v. 
Mulligan, C.CA.N.Y., 108 F.2d 
760. 

17 C.J. p 678 note 38. 

81. U.S.—The Sarah, La., 8 Wheat. 
391, 5 L.Ed. 644. 

17 C.J. p 678 note 39. 

Admiralty jurisdiction of forfeiture 
proceedings see Admiralty §§ 49- 
50. 

82. U.S.—Origet v. U. S., N.Y., 8 S. 
Ct. 846, 125 U.S. 240, 246, 31 L. 
Ed. 743. 

17 C.J. p 678 note 40. 

83. U.S.—^Hall v. Warren, C.C.Ohio, 
11 F.Cas.No.5,952, 2 McLean 332. 

84. U.S.—U. S. V, Wittemann, N.Y., 
162 F. 377, 81 C.C.A. 503. 
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Concealment tolling statute 

(1) "The concealment which pre¬ 
vents the running of the statute 
must be some act which places the 
property in a situation which tends 
to prevent its discovery. Some¬ 
thing must be done which prevents 
or hinders the governmental au¬ 
thorities from obtaining, in the ex¬ 
ercise of ordinary diligence, infor¬ 
mation concerning the property. 

There must always be acts 
of an affirmative character. Mere 
failure to give information is not 
enough. Silence with or without 
knowledge is not concealment;” a 
violin that had been wrongfully im¬ 
ported was not concealed, where it 
had been constantly in use and on 
display.—U. S. v. One Stradivarius 
Kieserwetter Violin, N.Y., 197 F. 

157, 158, 116 C.C.A. 594. 

(2) “The ‘concealment' of the 
statute ‘implies some active inten¬ 
tion on the part of somebody to 
conceal it.’ ”—U. S. v. One Diamond 
Ring, D.C.Wash., 2 P.2d. 732, 733. 

Decisions under former laws see 
17 C.J. p 677 note 24 [c]. 

85. U.S.—U. S. V. One Diamond 

Ring, D.C.Wash., 2 P.2d 732, 733. 
1 Forfeiture upon importation 

‘‘The fraudulent importation from 
a contiguous country being alleged 
in June, 1918, the forfeiture was in¬ 
curred immediately upon such im¬ 
portation.”—U. S. V. One Diamond 
Ring, supra. 
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Under a provision of the Act of June 22, 1874, that 
the entry of merchandise and its passage free of 
duty shall, in the absence of fraud or protest, be 
conclusive upon all parties after the expiration of 
one year from the time of entry, all questions as 
to the regularity of the importation are barred 
where the terms of the provision have been met.®® 

Ignorance of the importation on the part of the 
customs officers is immaterial, as to the running of 
the statutory period. 

d. Parties; Interveners 

The United States, rather than any customs official, 
is the moving party in forfeiture proceedings, issues as 
to probable cause for seizure and the forfeitability of the 
seized property may be tendered by any person having 
a property interest; and one not a party to the original 
proceedings may, in a proper case, Intervene to protect 
his rights. 

As the statutes under which forfeiture cases arise 
provide for forfeiture to the government, the Unit¬ 
ed States is naturally the moving party in proceed¬ 
ings of that character rather than any customs of¬ 
ficial.®^ Issues as to whether there was probable 
cause for a seizure and whether the seized property 
was forfeitable may be tendered by any person hav¬ 
ing a property interest therein.®^ 

One who used,* in smuggling, a car in which he 
had a property interest, is in law a party to a libel 
for its forfeiture, even if he does not actually ap¬ 
pear, and it is affected by his acts and admissions.^^ 
In particular circumstances, the owner and char¬ 
terer of a vessel and the owner of the cargo have 


been held to have the right to appear, make claim, 
and defend a suit for forfeiture but a vessefs 
master was held without standing to move for the 
vacation of an attachment, dismissal of the libel, 
and return of the property seized where the suffi¬ 
ciency of the libel as a pleading is not attacked and 
the owner does not claim the res.^^ 

One who is not a party to the original proceed¬ 
ings may in a proper case be permitted to intervene 
to protect his rights,^® as where a patentee contends 
that the goods in question infringe upon his pat¬ 
ent, or where a foreign shipper who was charged 
with fraudulent conduct was not heard.^^ Where, 
on an information against one party for forfeiture 
of goods, another intervened and claimed them, and 
it was established that they were not subject to for¬ 
feiture, and belonged to the intervener, a judgment 
that the intervener recover from defendant the 
goods or their value is proper.^® 

e. Pleading; Variance 

The rules of pleading, in suits for forfeiture for cus¬ 
toms violations, have been said to be as at common 
law. The ilbel must state the facts giving the court ju¬ 
risdiction, and allege the existence of the facts made 
by the applicable statute a condition of forfeiture. Gen¬ 
erally, averments following the language of the statute 
are sufficient. 

The rules of pleading, in suits for forfeiture for 
violation of customs laws, have been said to be 
as at common law.®*^ In such proceedings, the li¬ 
bel must state the facts which give the court juris¬ 
diction,9® and allege the existence of the facts made 


86 . U.S.—U. S. V. One Oil Painting, 

C. C.Ill., 31 P. 881. 

87. U.S.—U. S. V. One Dark Bay 
Horse, D.C.Vt., 130'F. 240. 

17 CJ. p 678 note 27. 

Allegations as to discovery 

In libels against goods alleged 
to have been fraudulently imported 
and concealed, allegations that such 
fraudulent entry was not discovered 
until particular date amount only 
to allegations that concealment was 
effective to that date.—U. S. v. One 
Diarncmd Bing, D.C.Wash., 2 F.2d 
732. 

88 . U.S.—In re C. L T. Corporation, 

D. C.N.Y., 28 F.2d 50. 

17 C.J. p 678 note 31. 

89. U.S.—U- S. V. One 1937 Hudson 
Terraplane CoupS Automobile, Mo¬ 
tor No. 285062, Serial No. 701773, 
D.C.Ky., 21 F.Supp. 600. 

90. u.S.~U. S. V. One Buick Auto¬ 
mobile, D.C.Vt., 21 F.2d 789. 

91. U.S.—The Przemysl, D.C.La., 
23 F.2d 336. 

92. U.S.—The Bettina, D.C.N.Y., 3 
F.Supp. 39. 


93. U.S.—U. S. V. One 1937 Hudson 
Terraplane Coup§ Automobile, Mo¬ 
tor No. 285062, Serial No. 701773, 
D.C.Ky., 21 F.Supp. 600. 

94. U.S.—XT. S, V. One Case Chemi¬ 
cal Compound, D.C.N.Y., 81 F. 

373. 

17 C.J. p 678 note 34. 

95- U.S.—U. S. V. Two Bales of 
Bugs, D.C.Pa., 167 F. 689. 

96. U.S.—Morris Land & Cattle Co. 
V. Kilpatrick, Tex., 256 F. 788, 168 
C.C.A. 134. 

97. U.S.—^U. S. V. One Diamond 
Bing, D.aWash., 2 F.2d 732. 

In proceedings to forfeit airplane 
for violation of customs law, no 
greater strictness of pleading can 
be insisted on than in indictment at 
law.—U. S. V. Hunter, C.C.A.Fla., 80 
F.2d 968. 

Answer not conforming* to admiralty 
requirements 

Indefinite allegation, in answer to 
libels for penalties against ship and 
forfeiture of cargo, that ship was 
on the high seas proceeding to for¬ 
eign port is not in accordance with 
the requirement of admiralty plead- 

A91 


ing.—The Pesaquid, D.C.B.I., 11 P.2d 
308. 

Denial of concealment 

In libels against diamond rings 
alleged to have been fraudulently 
imported and thereafter concealed, 
allegations of answer that claim¬ 
ants had worn rings involved since 
their receipt, openly, at home and 
in public, without concealment ‘ held 
sufficient denial of allegations of con¬ 
cealment.—U. S. V. One Diamond 
Bing, D.C.Wash., 2 P.2d 732. 

98. U.S.—The Ada M., C.C.A.N.Y., 

67 F.2d 333, reversing, D.C., 60 F. 
2d 449—The Sagatind, D.C.N.Y., 4 
F.2d 928. 

Place of seizure of vessel must 
be definitely alleged.—The Sagatind, 
supra. 

Treaty requirements 

(1) Libel not alleging that British 
vessel was seized withm hour’s jail¬ 
ing distance from shore, as required 
by treaty with Great Britain, held 
demurrable.—The Amaranth, C.O.A. 
N.Y., 68 F.2d 893—The Ada M., G.C. 
A.N.Y., 67 F.2d 383, reversing, D.C., 
60 F.2d 449. 
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by the applicable statute a condition of forfeiture.^^ 
As a g-eneral rule, it may be said that the informa¬ 
tion for forfeiture will be sufficient if the averments 
follow the language of the statute,^ and if by nec¬ 
essary implications it contains the requisite state¬ 
ments it need not be scientifically drawn but this 
does not mean that it will be sufficient if the lan¬ 
guage of the statute is such that to follow'- it verba¬ 
tim would lead to uncertainty and ambiguity,^ or 
that sufficient ground should not be actually stat¬ 
ed.'^ Technical defects are waived, and will be 
disregarded, unless timely objection is made if 
an information is not objected to before the trial, it 
will not thereafter be judged with the strictness ap¬ 
plicable to an indictment.® 

Particular allegations. If the information sets 
forth a proper cause of forfeiture within the main 
provisions of the statute, it need not allege that the 


case is not within a proviso or exception thereof.'^ 
An intent to defraud, if an element of the offense, 
must be averred;^ but, if not an element of the of¬ 
fense, it need not be averred, although the statute 
expressly requires the submission to the jury of 
the existence of such intent as a distinct and sepa¬ 
rate proposition.^ If the place where the alleged il¬ 
legal act was done is a material element in the of¬ 
fense charged, such place must be averred.!^ 
Where forfdture is sought on the theory of con¬ 
spiracy, some one must be named as conspiring with 
the party charged with the conspiracy.^^ A count 
in a libel for illegal importation which charges that 
goods were imported without the production of , a 
duly certified invoice is fatally defective. 

Contradictory versions of the same transaction 
may be pleaded in different counts of a libel for for¬ 
feiture of imported merchandise.^^ 


<2) So also as to libel involving 
Norwegian vessel, under treaty with 
Norway.—The Sagatind, D.C.N.Y., 4 
F.2d 928. 

(3) Averments of libel for forfei¬ 
ture of schooner and cargo for vio¬ 
lation of tariff act held to show jur¬ 
isdiction under treaty with Great Bri¬ 
tain.—The Thorndyke, C.C.A.N.,r., 67 
F.2d 198, affirming, D.C., The Motor- 
boat, 53 F.2d 239, and certiorari de¬ 
nied Traders Limited v. U. S., 54 S. 
Ct. 376, 291 U.S. 659, 78 L.Ed. 1051— 
The Ada M., B.C.N.T., 20 F.Supp. 
333. 

railure to allege formal sei-zure 
of the vessel in the libel is not fatal 
to jurisdiction, where the evidence 
shows an actual seizure by a proper 
party.—The Rosemary, D.C.N.J., 23 
F.2d 103, reversed on other grounds, 
C.C,A., 26 P.2d 354, certiorari denied 
Sound Motor Boat Service v, U. S., 
49 S.Ct 23, 278 U.S. 619, 73 L.Ed. 
542. 

99. U.S.—U. S. V. Hunter, C.C.A.Pla., 

so F.2d 968—The K-19294, D.C. 
N.X, 63 P.2d 246—U. S. v. One Ox^ 

5 American Eagle Airplane, No. 
5571, D.C.Wash., 38 F.2d 106—U. S. 
V. One Chevrolet Sedan, D.C.Tex., 
33 F.2d 217—Pierce. Arrow Sales 
Corporation v. U. S., C.C.A.Mass., 
32 F.2d 849—The Sagatind, D.G.N. 
y., 4 F.2d 928—The Reidun, D.C. 
N.T., 15 F.Supp. 112. 

Pailure to make report or entry 
Libel under Tariff Act, 19 U.S.C.A. 
§ 487, alleging arrival of ship from 
foreign port within collection dis¬ 
trict of state, and unloading in¬ 
toxicating liquor within district 
without making report or entry, held 
sufffcient, without alleging from what 
foreign port the vessel arrived.—The 
Homestead, D.C.N.T., 7 P.2d 413. 

• Libel held iusufiacient under “con¬ 
tact doctrine/' under which a vessel 


may make contact with the shore 
through another vessel.—^U. S. v. Car¬ 
go of Intoxicating Liquor ex British 
Schooner Patara, D.C.N.Y., 40 P.2d 
74, 78. 

Reference to inapplicable statute 
held not fatal if libel was sustain¬ 
able under other statutes not specifi¬ 
cally mentioned.—U. S. v. Hunter, C. 
C.A.Pla., 80 P.2d 968. 

1. U.S.—^In re Two Hundred Chests 
of Tea, Mass., 9 Wheat. 430, 6 L. 
Ed. 128. 

17 C.J. p 678 note 42. 

2 . U.S.—U. S. v. A Lot of Jewelry, 
etc., B.C.N.T., 59 F. 684. 

17 C.J, p 678 note 43. 

3. U.S.—^U. S. V. Fifteen Barrels of 
Distilled Spirits, B.C.Ky., 51 P, 
416. 

17 C.J. p 678 note 44. 

4. U.S,—U. S. V. Six Hundred and 
Forty-Six Half Boxes of Pigs, D.C. 
N.Y., 164 P. 778. 

17 C.J. p 678 note 45. 

5. U.S.—U. S. V. Twenty-Five Pic¬ 
tures, D.C.N.Y., 260 P. 851. 

Where a motion to dismiss is 

made after the government's evi¬ 
dence is in, but the ground of the 
motion is not stated, any defect in 
the information which could have 
been availed of by demurrer or oth¬ 
er objection prior to judgment must 
on appeal be considered as waived, 
or as cured by the verdict of con¬ 
demnation.—^Priedenstein v. U. S., 
N.Y., 8 S.Ct. 838, 125 U.S. 224, 31 L. 
Ed. 736. 

6 . U.S.—U. S. V. Lot of Jewelry, 
etc., D.aN.T., 59 F, 684, 

7. U.S.—The Algie, D.UN.Y., 56 P. 
2d 388, affirmed, C.C.A., U. S. v. 
The Algie, 67 P.2d 1014.' 

17 C.J. p 679 note 52. 
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8. U.S.—U. S. V. Three Parcels of 
Embroidery, D.C.Mass., 28 F.Cas. 
No.16,512, 3 Ware 75. 

17 C.J. p 679 note 46. 

9. U.S.—Origet v. U. S., N.T., 8 S. 
Ct 846, 125 U.S. 240, 31 L.Ed. 
743, overruling, C.C.Fla.. U. S. v. 
Ninety Demijohns of Rum, 8 P. 
485, 4 Woods 657. 

17 C.J. p 679 note 47. 

10. U.S.—U. S. V. The Virgin, C.C. 
N.J., 28 P.Cas.No.16,625, 1 Pet.C.C. 
7. 

17 C.J. p 679 note 48. 

Unloading without permit 

(1) Cause of forfeiture for unlad¬ 
ing without a permit, in violation of 
Tariff Act, 19 U.S.C.A. § 488, held 
improperly pleaded, in absence of 
allegation that master allowed mer¬ 
chandise to be unloaded within 4 
leagues of coast.—The Homestead, 
D.C.N.Y., 7 P.2d 413. 

(2) However, it had been held that, 
if the information alleges an unload¬ 
ing of goods without a permit, it is 
not necessary to state the time and 
place of importation.—Locke v. U. S., 
Md., 7 Cranch 339, 3 L.Ed. 364—17 C. 
J. p 679 note 50. 

(3) If the unloading was within 
some port or other place within a 
collection district, such fact should 
be alleged.—U. S. v. Burnham, C.C. 
Mass., 24 P.Cas.No.14,690, 1 Mason 
57—17 C.J. p 679 note 51, 

11. U.S.—U. S. V. One Bag of 
Crushed Wheat, D.C.N.Y., 166 F. 
562. 

12. U.S.—U. S. V. One Blue Taffeta 
Evening Coat, etc., D.C.N.Y., 237 
F. 703. 

17 C.J. p 679 note 54. 

13. U.S.—U. S. V. One Blue Taffeta 
Evening Coat, etc., supra. 
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A libel good as to part of the goods described, 
although not as to all, is not subject to exception. 

Joinder of causes. Causes of forfeiture under 
different statutes may be joined in the same libel.^^ 

Amendment. An information for forfeiture may 
usually be amended to conform, to the facts.^^ 

On a hearing on exceptions to a libel, the allega¬ 
tions of the libel must be taken as true.^^ 

Reply. Where a libel in rem for forfeiture is 
promoted in admiralty, the government is permitted 
to reply to the answer only by special order.^^ 

Variance. In forfeiture proceedings, the alle¬ 
gata must correspond with the probata.^^ Allega¬ 
tions as to the amount or value of the goods li¬ 
beled,^ ^ as to the nature of the goods or the pur¬ 
pose for which they are used,21 or as to the section 
of the statute under which the offense is conceived 
to fall,22 are binding on the government; but, under 
a count averring the landing of goods without a per¬ 
mit, a forfeiture may be enforced for an unlading 
under a collusive permit.22 

f. Evidence 

(1) Presumptions 

(2) Burden of proof 

(3) Admissibility 

(4) Weight and sufficiency 


(I) Presumptions 

Several circumstances have been adjudged to raise a 
presumption, in forfeiture proceedings, that an illegal act 
was done to defraud the revenue. Liquor is not pre¬ 
sumed to have been unlawfully Imported merely because 
foreign. 

Whenever, in a proceeding for forfeiture, a ma¬ 
terial undervaluation is shown,2^ or a false affida¬ 
vit of damage is offered by the importer,25 or 
where he knows that his method of importation is 
contrary to law,26 the presumption arises that the 
illegal act was done to defraud the revenue. Like¬ 
wise, where it is within the power of a claimant to 
produce good and satisfactory evidence tending to 
repel suspicious circumstances concerning an im¬ 
portation, and he omits to do so and contents him¬ 
self with weaker evidence, it will be presumed that 
the better evidence of the reality of the transaction 
would not be favorable to him.27 

No presumption is indulged, from the mere fact 
of liquor being foreign liquor, that it was unlaw¬ 
fully imported.2S Morphine, in particular circum¬ 
stances, was declared presumptively imported ;2S 
but it has been held that from the fact alone of pos¬ 
session and transportation of narcotic drugs the 
presumption that they were smuggled into the coun¬ 
try without payment of duty may not be made for 
the purpose of forfeiting a vehicle wherein they 
were carried while in the country.^O 


14. U.S.—U. S. V. One Blue Taffeta 
Evening- Coat, etc,, supra. 

15. U.S.—U S. V. One Lincoln 

Touring Car, D.C.N.T., 11 F,2d 

551. 

16. U.S.—U. S. V. The Queen, D.C. 
N.Y., 27 P.Cas,No.l6,107, 4 Ben, 237 
—U. S. V. Two Trunks, D.C.lsr.T., 
28 P.Cas.No.16,591, 6 Ben. 218. 

“On or ahout” 

A libel alleging occurrences “on 
or about” a named date should be 
amended so as to give claimants defi¬ 
nite and certain dates.—U. S. v. 2,- 
180 Cases of Champagne, D.C.N.Y., 8 
P.2d 763. 

Conforming to treaty 
Where original libels filed in 1930 
for forfeiture of British vessel and 
cargo for violation of tariff act failed 
to show vessel was seized within 
hour's sailing distance from shore, 
as required by treaty, and motion 
for leave to amend was filed in 1933 
to supply such averment, but, be¬ 
cause of claimant’s efforts at com¬ 
promise was not heard until 1937, 
objection that allowance of amend¬ 
ment would be unfair because of dif¬ 
ficulty in getting evidence of speed 
of vessel was without merit.—The 
Ada M., D.C.N.Y., 20 F.Supp. 331. 

17. U.S.—^U. S. V. Cargo of Intox¬ 


icating Liquor ex British Schoon¬ 
er Patara, D.C.N.Y., 40 P.2d 74. 

18. U.S.—U. S. V. 2,180 Cases of 
Champagne, C.C.AN.Y., 9 F.2d 
710, reversing decree, B.C., 8 F.2d 
764. 

19. U.S.—U. S. V. Hunter, C.C.A. 
Fla., so F.2d 968. 

20. U.S.—The Sarah Bernice, D.C. 
Me., 21 F.Cas.Ho.12,343, 1 Hask. 
78. 

17 C.J. p 681 note 79. 

21. U.S.—U. S. V. Twenty-Four 
Coils of Cordage, D.C.Pa., 28 F. 
Cas.No.16,566, Baldw. 502, affirm¬ 
ing, C.C., 28 F.Cas.No.16,573, Gilp. 
299. 

17 C.J. p 681 note 80. 

22. U.S.—U. S. V. Brant, C.C.N.J., 
24 F.Cas.lSro.14,637, Fet.C.C, 14. 

23. U.S.—Bottomley v. U. S., C.C. 
Mass., 3 F.Cas.No.1,688, 1 Story 
135. 

24u U.S.—^U. S. V, Three Hundred 
and Thirty-Seven Cases of Wine, 
C.C.La., 28 P.Cas.No.16,506, 1 

Woods 47. 

17 C.J. p 680 note 60. 

25. U.S.—U. S. v. Six Hundred and 

Sixty-One Bales of Tobacco, D. 
C.N.Y., 27 F.Cas.No.16,297. 

26. U.S.—U. S. V. Nine Trurfks, C. 
C.N.J., 27 F.Cas.No.15,886. 
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27. U.S.—U. S. V. Three Thousand 

Eight Hundred and Eighty Boxes, 
etc., D.C.CaL, 12 F. 402, 8 Sawy. 
129. 

28. U.S.—U. S. V. One Reo Speed 
Wagon, B.C.Mass., 5 P.2d 372, af¬ 
firmed, C.C.A., U. S. V. Almeida, 
9 F.2d 15—U. S. V. One Ford Au¬ 
to, D.C.Tex., 292 F. 207. 

29. U.S.—U. S. V. One Gardner 
Roadster, B.C.Wash., 35 F.2d 777. 

SO. U.S.—U. S. V. One Nash Coupe, 
B.C.Ill.. 47 F.2d 249. 

Statutory presumption 

(1) Presumption created by 21 U. 

S.C.A. § 174, providing, in effect, 

that defendant’s possession of nar¬ 
cotic drugs is sufficient evidence to 
authorize conviction for unlawfully 
importing drugs, unless explained, 
is not available in proceedings un¬ 
der 19 U.S.C.A. §§ 482, 483, for for¬ 
feiture of automobile used in trans¬ 
porting goods alleged to have been 
unlawfully imported, although the 
goods transported were narcotic 
drugs.—U. S. v. One Nash Coup§, 
supra. 

(2) “This section [21 U.S.C.A. § 
174] does not relate to the burden 
of proof where the proceeding is in 
rem, but in proceedings in person¬ 
am.”—U. S. V. One Studebaker Road- 
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(2) Burden of Proof 

The prosecution in forfeiture proceedings has the 
burden of sisowing probable cause for instituting pro¬ 
ceedings; after such showing, the claimant has the 
burden of establishing the innocence of the thing sought 
to be forfeited. 

The prosecution in forfeiture proceedings has the 
burden of presenting evidence which indicates prob¬ 
able cause for instituting proceedings.^^ “Probable 
cause” has been held synonymous with “reasonable 
cause/’32 to mean no more than present circum¬ 
stances creating suspicion,^^ and to import knowl¬ 
edge of facts and circumstances, which may include 
hearsay, sufficient to set in motion a reasonably pru¬ 
dent officer but by other authority more is re¬ 
quired than “slight evidence, or suspicion, or specu¬ 
lation,”35 and it has been held, although other au¬ 


thority is opposed,36 that there can be no adequate 
showing of “probable cause” short of a prima facie 
case.3'^ When the prosecution has showed probable 
cause, the burden of proof is shifted to the claim¬ 
ant, who, in other words, has the burden of estab¬ 
lishing the innocence of the thing sought to be for¬ 
feited and if in such case the claimant fails to 
explain the suspicious or irregular circumstances of 
his case by the introduction of rebutting evidence in 
his possession or under his control, condemnation 
must follow.39 Likewise a claimant has the burden 
of proving ownership when that has been put in is¬ 
sue by the government.^6 

The government need not, as part of its original 
case, disprove matter which would constitute a de¬ 
fense, as that a vessel came into United States wa¬ 
ters in distress so one claiming a vehicle as own- 


ster. Motor No. GE-1387, Serial No. 
1411692, D.O.Tenn., 40 F.2d 557, 558. 

31. U.S.—Tke K:-19294, D.C.N.J., 53 
F.2d 246—The Hazel E. Herman, 
D.C.Ga,, 19 F,2d 397, affirmed, C.C. 
A., 24 F.2d 27—U. S, v. One Bag 
of Paradise and Ghoura Feathers, 
N.T., 25& F. 301, 167 C.C.A. 473. 

Showing* of jurisdiction 
“No ‘probable cause’ 
can exist for the bringing* of this 
suit Cfor forfeiture of a vessel] un¬ 
less the initial proceedings occurred 
within a place where the court had 
jurisdiction, and this must first be 
shown.”—The Golmaccam, D.C.Me., 
8 P.Supp. 338, 341. 

32. U.S.—The George and Earl, B. 

C. N.y., 30 F.2d 441—The Golmac¬ 
cam, D.C.Me., 8 F.Supp. 338—U. 

S. V. One Bag of Paradise and 
Ghoura Feathers, N.Y., 256 F. 301, 
167 C.C.A, 473. 

33. U.S.—IJ. S. V. One 1937 Hudson 
Terraplane Coups Automobile, Mo¬ 
tor No. 285062, Serial No, 701773, 

D. C.Ky., 21 F.Supp. 600—Feathers 
of Wild Birds v. U. S., C.C.A.N. 

T. , 267 F. 964, certiorari denied 
Arbib v. U. S., 41 S.Ct. 14, 254 U. 
S. 643, 65 D.Ed. 453. 

34. U.S.—U, S. V. One 6-54-B Oak¬ 
land Touring Automobile, Model 
1925, D.C.Ariz., 9 P.2d 635. 

35. U.S.—^U. S. V. One Keo Speed 
.Wagon, D.C.Mass., 5 F.2d 372, 373 
affirmed, C.C.A., U. S. v. Almeida, 
9 P.2d 15. 

36. U.S.—U. S. V. 394 Cases of 
Lawson Scotch Whiskey, D.C. 
Mass., 21 F.2d 989. 

sr. U-S.—The J. Duffy, D.C.Conn., 
14 P.2d 426, 430, reversed on oth¬ 
er grounds, C.C.A., IS F.2d 754, 
certiorari denied Smith v. U. S., 
48 S.Ct. 21, 275 U.S. 528, 72 L.Ed. 
408. 

38. ' U.S.—Taylor v. U. S., Pa., 3 


How. 197, 11 L.Ed. 559—General 
Motors Acceptance Corporation v. 

U. S., C.C.A.Tenn., 63 P.2d 209— 
Commercial Credit Corporation v. 

U. S., C.C.A.N.Y., 58 F.2d 195— 
Jackman v. U. S., C.C.A.Mass., 56 
F.2d 358, affirming, D.C,, The 
Marge, 48 P.2d 649—The Motor- 
boat, D.C.N.J., 53 P.2d 239, af¬ 
firmed, C.C.A., The Thorndyke, 67 

F. 2d 198, certiorari denied Trad¬ 
ers Limited v. U. S., 54 S.Ct. 376, 
291 U.S. 659, 78 L.Ed. 1051—U. S. 

V. Blackwood, C.C.A.Mass., 47 P. 
2d 849, vacating, D C., The Evelyn 
Ruth, 42 F.2d 458, and certiorari 
denied Blackwood v. U. S., 52 S. 
Ct. 12, 284 U.S. 627, 76 L.Ed. 534 
—The Marion Phillis, C.C.A.N.Y., 
36 F.2d 688—U. S. v. One Gardner 
Roadster. D.C.Wash., 35 F.2d 777 
—The Resolution, D.C.La., 30 F. 
2d 534—The George and Earl, D. 

C. N.Y., 30 F.2d 441—Gillam v. U. 

S., C.C.A.S.C., 27 P.2d 296, af¬ 

firming, D.C., The Vinces, 20 P.2d 
164, certiorari denied Gillam v. U. 
S., 49 S.Ct. 32, 278 U.S. 635, 73 
L.Ed. 552—U. S, v. 579 Sacks of 
Whiskey, D.C.Mass., 23 P.2d 882 
—U. S. v. One Nash Auto, D.C. 
Mont,, 23 P.2d 126—U. S. v. 394 
Cases of Lawson Scotch Whiskey, 

D. C.Mass., 21 P.2d 989—The 237- 

G, C.C.A.Mass., 19 F.2d 344—The 
J. Duffy, C.C.A.Conn., 18 P.2d 754, 
reversing, D.C., 14 F.2d 426 and 
certiorari denied' Smith v. U. S., 
48 S.Ct. 21, 275 U.S. 528, 72 L.Ed. 
408—^Wabash Ry. Co. v. U. S., C. 
C.A.Mich., 15 F.2d 363—The 
Squanto, C.C.A.N.Y,, 13 F.2d 548, 
certiorari denied Colonial Transp. 
Co. V. U. S., 47 S.Ct. 238, 273 U.S. 
727. 71 L.Ed. 861—U. S. v. One 
6-54-B Oakland Touring Automo¬ 
bile Model 1925, D.C.Ariz., 9 P.2d 
635—U. S. V. One 1937 Hudson 
Terraplane Coup6 Automobile, Mo¬ 
tor No. 285062, Serial No. 701773, 
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D.C.Ky., 21 P.Supp. 600—U. S. v. 

One Bag of Paradise and Ghoura 
Feathers. N.Y., 256 F. 301, 167 C. 
C.A. 473. 

17 C.J. p 679 note 58. 

Application, of statute 

(1) Statute imposing burden of 
proof, in suit to forfeit vessel seized 
under “any law relating to the col¬ 
lection of duties,” on one claiming 
vessel, if probable cause for insti¬ 
tution of suit be first shown, ap¬ 
plies to suit to forfeit’ inbound ves¬ 
sel for penalty incurred by master 
for failure to produce proper mani¬ 
fest.—The Golmaccam, D.C.Me., 8 F. 
Supp. 338. 

(2) However, in libels involving 
book and magazines, containing con¬ 
traceptive information, government 
could not rely on such statute, so 
as to impose burden on claimants 
to show that they had not “fraud¬ 
ulently or knowingly” imported 
book and magazines, where book 
and magazines were not seized un¬ 
der provisions of any law relating 
to collection of duties on imports. 
—U. S. V. One Book, D.C.N.Y., 19 F. 
Supp. 1017, modified on other 
grounds, C.C.A., U. S. v. Nicholas, 
97 F.2d 510. 

“The possessor of . . . [nar¬ 

cotic] drugs is not obligated to 
show that his possession is lawful 
in order to prevent forfeiture of a 
vehicle in which they have been 
carried.”—U. S. v. One Nash Coupe, 
D.C.IIL, 47 F.2d 249, 250. 

39. U.S.—The Luminary, La., 8 
Wheat. 407, 5 L.Ed. 647. 

17 C.J. p 679 note 59. 

40. U.S.—The Evelyn, D.C.N.J., 2 

F.Supp. 911. 

41. U.S.—The Algie, D.C.N.Y., 56 

F.2d 388, affirmed, C.C.A., U. S. v. 
The Algie, 67 F.2d 1014. 
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er has the burden of establishing a defense that it 
was being used without his knowledge or authoriza¬ 
tion. 'Pq establish a forfeiture for smuggling or 
importing merchandise contrary to law, there must 
be proof that the merchandise was of foreign ori¬ 
gin. 

Under the treaty of May 22, 1924, 43 U.S.St. at 
L. p 1761, with Great Britain, the burden is on the 
government, seeking forfeiture of a liquor-laden 
British vessel, to prove that she was within one 
hour’s sailing distance from the shore when first 
sighted or when seized.*^^ 

(3) Admissibility 

The evidence in forfeiture proceedings must be rele¬ 
vant and relate to a material matter. To show probable 
cause for instituting proceedings to forfeit a vehicle, evi¬ 
dence of a conviction, for the same act, of the person 
in possession thereof is admissible. 

The evidence in a proceeding for forfeiture must 
be relevant and must relate to a matter material to 
the question or point in issue.^^ However, where 
the question of fraudulent entry or undervaluation 
is involved the court must necessarily pursue a lib¬ 
eral course in the admission of evidence;^® hence 
evidence of other acts or doings of the importer or 
his privies of a kindred nature is admissible,al¬ 
though only fdr the purpose of establishing the 
intent with which the act was committed, and not 


as proving the body of the offense.'^^ The assent of 
a counsel^^ or of a revenue officer^® to an underval¬ 
uation would not be binding upon the government; 
and as the goods themselves are regarded as the de¬ 
fendant, evidence of communications made to the 
revenue officer would not be objectionable on the 
ground that they were made in the absence of the 
claimant^^ 

Evidence obtained by justifiable seizure of a for¬ 
eign vessel is admissible.^^ 

To shozo probable cause for instituting proceed¬ 
ings to forfeit a vehicle for unlawful importation, 
evidence of a prior conviction, for the same act, of 
the person in possession of the vehicle is admissi- 

ble.53 

(4) Weight and Sufficiency 

In forfeiture proceedings, the government is not re¬ 
quired to prove its allegations beyond a reasonable doubt, 
but only by a preponderance of evidence; the cla.imant 
must show the 'nnocence of the thing sought to be for¬ 
feited by a fair preponderance of the evidence. 

The proceeding for forfeiture being a civil suit, 
the government is not required to prove its allega¬ 
tions beyond a reasonable doubt,but only by a 
preponderance of evidence.^^ Defendant’s obliga¬ 
tion to introduce evidence sufficient to overcome the 
burden upon him does not mean that he need prove 


42. U.S.—U. S. V. One Oldsmobile 
Sedan, O.C.Mass., 30 P.Supp. 254. j 

43. U.S.—U. S. V. American Motor 
Boat K—1231, C.C.A.N.Y., 54 F. 
2d 502. 

44. U.S.—The Miss C. B., C.C.A. 
Ala,, 63 F.2d 63,9, reversing, D.C., 
69 F.2d 744—The Golmaccam, D.C. 
Me., 8 F.Supp. 338—The Which 
One, D.C.N.Y., 2 F.Supp. 890. 

45. U.S.—U. S. V. Pour Cases Print¬ 
ed Merinoes, C.C.N.Y., 25 P.Cas.No. 
15,146, 2 Paine 200. 

46. U.S.—U. S, V. Four Cases Print¬ 
ed Merinoes, supra. 

47. U.S.—-Wood V. U. S., Md., 16 

Pet. 342, 10 L.Ed. 987, ' 

17 C.J. p 680 note 66. 

48. U.S.—U. S. V. Six Hundred and 
Sixty-One Bales of Tobacco, D.C. 
N.Y., 27 P.Cas.No.16,297—U. S. v.. 
Sixteen Cases of Silk Ribbons, D. 
C.N.Y., 27 F.Cas.No.16,301. 

49. U.S.—U. S. V. Sixteen Cases of 
Silk Ribbons, supra. 

50. U.S.—U. S. V. Twenty-Five 

Cases of Cloths, D.C.Pa., 28 F.Cas. 
No.16,563, Crabbe 356. 

17 C.J. p 680 note 69. 

W. U.S.—U. S. V- Nine Trunks, C.C.' 

N.J., 27 F.Cas.No.15,886. 

17 C.J. p 680 note 70. 

5fi2. U.S.—Arch v. U. S., C.C.A.Tex.,; 

13 P.2d 382, affirming, D.C., U, S. 


V. British Auxiliary Schooner Is¬ 
land Home, etc. (note) 6 P.2d 467 
note. 

53. U.S.—U. S. V. One 6-54-B Oak¬ 
land Touring Automobile, Model 
1925, D.C.Anz., 9 P.2d 635. 

54. U.S.—^U. S. V. One Bag of Para¬ 
dise and Ghoura Feathers, N.T., 
256 F. 301, 167 C.C.A. 473—The 
Good Templar, D.C.Mass., 97 F. 
651. 

Proof as of crime 

However, in libels involving books 
and magazines containing- contracep¬ 
tive information, wherein the gov¬ 
ernment relied on statutes providing 
that where any person fraudulently 
or knowingly imports, receives, or 
facilitates transportation, conceal¬ 
ment, or sale of merchandise, know¬ 
ing it to have been imported contrary 
to law, merchandise shall be for¬ 
feited and offender fined and im¬ 
prisoned, government's proof under 
statute must be of same character 
and weight as that necessary to 
convict of crime, and full force and 
effect must he given to provision de¬ 
fining crime as act “fraudulently or 
knowingly” committed, although li¬ 
bels were civil suits.—U. S. v. One 
Book, D.C.N.Y., 19 P.Supp. 1017, 

modified on other grounds, C.C.A., U. 
S. V. Nicholas, 97 F.2d 510. 

55. U.S.—The Good Templar, D.C. 
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Mass, 97 P. 651—Three Thousand 

Eight Hundred and Eighty Boxes 

of Opium V. U. S., C.C.Cal., 23 F. 

367. 

“Suspicion, however acute, is not 
sufficient.”—The Hazel E. Herman, 
D.C.Ga., 19 F.2d 397, 399, affirmed. 
C.C.A, 24 F.2d 27. 

Absence of direct evidence 

(1) “The absence of direct evi¬ 

dence does not prevent a finding 
which all the circumstances plainly 
point to."—The Ada M., D.C.N.Y., 60 
F.2d 449, 450, reversed on other 

grounds, C.C.A., 67 F.2d 333. 

(2) “While there was no direct 
evidence that the duty on the liq¬ 
uor imported had not been paid, 
there is no doubt that such was the 
case. While forfeiture should not 
lightly be decreed, it does not seem 
incumbent on a court to shut its 
eyes to well-known facts.”—Bush v. 
The Conejo, D.C.Mass., 10 F.2d 256, 
affirmed, C.C.A., The Conejo, 16 F.2d 
264. 

“Clear and satisfactory proof 
touching the character of the in¬ 
volved commodity” is required in 
proceeding against automobile al¬ 
leged to have been used to trans¬ 
port narcotic drugs.—U. S. v. One 
Studebaker Roadster, Motor No. GE— 
1387, Serial No. 1411692, B.C.Tenn., 
40 F.2d 557, 558. 
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his defense in other than the ordinary way;^® he 
must show the innocence of the thing sought to be 
forfeited by a fair preponderance of the evidence/^'^ 
Where the proceeding is on the ground of an al¬ 
leged fraudulent invoice, the invoice itself would be 
insufficient on his behalf but a mere misdescrip¬ 
tion of an article which might be made in the best 
of faith would not of itself be sufficient evidence of 
fraud nor would the fact that the appraisers had 
materially raised the invoiced value of an importa¬ 
tion be conclusive upon the importer in a proceed¬ 
ing for its forfeiture.®^ Nevertheless it has been 
held that the court may sustain a verdict if support¬ 
ed by evidence of a cogent character, although it 
may itself be of the opinion that the weight of evi¬ 
dence was with the claimant.®^ 

Evidence offered in particular cases has been ad¬ 
judged sufficient to show probable cause for the in¬ 


stitution of forfeiture proceedings ;®2 to establish 
violation of customs laws relating to smuggling,®^ 
the production of manifests,®4 attempt to introduce 
merchandise into the commerce of the United States 
by means of fraudulent and false invoices and decla¬ 
rations,®® unloading before coming to a proper place 
and without having first received a permit to un¬ 
lade,®® bringing in intoxicating liquor without a per¬ 
mit,®'^ unloading alcohol at night without special 
license,®® and the attempt of a vessel, after arriving 
within the limits of a collection district from a for¬ 
eign port, to depart therefrom without making a re¬ 
port or entry ;®9 and to show an intention to smug¬ 
gle,'^® or to evade and violate the customs laws,^i 
unlawful importation of beer,'^^ ^ vehicle to 

facilitate an unlawful importation,'^® unlawful trans¬ 
portation of narcotics unlawfully imported,the 
particular location of a liquor-laden vessel when 
challenged or when seized,^5 that unlawfully landed 


56. U.S.—TJ. S. v. Nine Packages of 
Linen, C.C.N.T., 27 F.Cas.No.15,884, 
1 Paine 129. 

17 C.J. p 680 notes 73, 74. 

57. U.S.—U. S. V, One 1937 Hud¬ 
son Terraplane Coup4 Automobile, 
Motor No. 285062, Serial No. 
701773, D.C.Ky., 21 F.Supp. 600. 

63. U.S.—Wood V, U. S., Md„ 16 
Pet. 342, 10 L.Bd. 987. 

50. U.S.—IT. S. V. Ten Cases of 
Merchandise, D.C.N.Y., 28 F.Cas. 
No.16,447, affirming, C.C., 28 F.Cas. 
Ko.l6,44S, 2 Paine 162. 

60. U.S.—U. S. V. Two Hundred 
Quarter Boxes Cigars, D.C.N.Y., 28 
F.Cas.No.16,587. 

17 C.J. p 680 note 77. 

61. U.S.—U. S. V. Three Cases, etc., 
D.C.N.Y., 28 F.Cas.No.16,497. 

62. U.S.—Taylor v. U. S., Pa., 3 
How. 197, 11 L.Ed. 559—General 
Motors Acceptance Corporation v. 
U. S., C.C.A.Tenn., 63 F.2d 209— 
Commercial Credit Corporation v. 
U. S., C.C-A.N.Y., 58 P.2d 195— 
The Motorboat, D.C.N.J., 53 P.2d 
239, affirmed, C.C.A., The Thorn- 
dyke, 67 F.2d 198, certiorari de¬ 
nied Traders Limited v. U. S., 54 
S.Ct. 376, 291 U.S. 659, 78 L.Ed. 
1051—The Hammitt L. Robbins, D. 
C.Va., 50 F.2d 182—U. S, v. Black¬ 
wood, C.C,A.Mass., 47 P.2d 849, va¬ 
cating, D.C., The Evelyn Ruth, 42 
F.2d 458, and certiorari denied 
Blackwood v. U. S., 52 S.Ct. 12, 284 
U.S. 627, 76 L.Ed. 534—Gillam v. 
U. S., C.C.A.S.C., 27 F.2d 296, af¬ 
firming, D.C., The Vinces. 20 F.2d 
164, certiorari denied Gillam v. U. 
S., 49 S.Ct. 32, 278 U.S. 635, 73 L. 
Ed. 552—U. S. V. 579 Sacks of 
Whisky, B.C.Mass., 23 P.2d 882— 
General Motors Acceptance Corpo¬ 
ration V. U. S., C.C.A.Mass., 22 F. 
2d 109—U. S. V. 394 Cases of Law¬ 


son Scotch Whisky, B.C.Mass., 21 
F.2d 989—The 237-G, C.C.A.Mass., 
19 F.2d 344—The J. Duffy. G.C.A. 
Conn., 18 F.2d 754, reversing, D.C., 
14 F.2d 426 and certiorari denied 
Smith v. U. S., 48 S.Ct. 21, 275 U. 
S. 528, 72 L.Ed. 408—U. S. v. One 
Oldsmobile Sedan, B.C.Mass., 30 F. 
Supp. 254. 

Particular evidence 
Evidence that driver of automobile 
sought to be forfeited had reputation 
of engaging in illicit sale of nar¬ 
cotics, that driver had narcotics hid¬ 
den at place other than her resi¬ 
dence, and that packages found were 
unstamped is sufficient to show prob¬ 
able cause.—^U. S. v. One 1937 Hud¬ 
son Terraplane Coup§ Automobile, 
Motor No. 285062, Serial No. 701773, 

B.C.Ky., 21 F.Supp. 600. 

63. U.S.—U. S. V. Eight Boxes Con¬ 
taining Various Articles of Mis¬ 
cellaneous Merchandise, C.C.A.N.Y., 
105 F.2d 896—The Rosemary, D.C. 
N.J., 23 F.2d 103, reversed on other 
grounds, C.C.A., 26 P.2d 354, cer¬ 
tiorari denied Sound Motor Boat 
Service v. U. S., 49 S.Ct. 23, 278 

U. S. 619, 73 L.Ed. 542. 

64. U.S.—The Newton Bay, C.C.A. 

N.T., 36 F.2d 729, affirming, D.C., 
30 F.2d 444—The Deauville, D.C. 
Ala., 49 P.2d 372. ' 

65. U.S.—Richer! Leaf Tobacco Co. 

V. U. S.. C.C.A.I11,, 285 F. S82, dis¬ 
tinguishing U. S. V. 75 Bales of 
Tobacco, N.Y., 147 F. 128, 77 C.C. 
A. 353. 

66. U.S.—The Ada M., D.C.N.T., 60 
F.2d 449, reversed on other 
grounds, C.C.A., 67 F.2d 333—The 
Gemma, D.C.R.I., 13 F.2d 149, af¬ 
firmed, C.C.A., 16 F.2d 1016. 

67. U.S.—^The Algie, D.C.N.Y., 56 F. 
2d 388, affirmed, C.C.A., U. S. v. 
The Algie, 67 F.2d 1014. 
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68. U.S.—The 237-G. aC.A.Mass., 

19 F.2d 344. 

69. U.S.—The Ada M., D.C.N.Y., 60 
F.2d 449, reversed on other 
grounds, C.C.A., 67 F.2d 333—The 
Deauville, D.C.Ala., 49 F.2d 372— 
The Gemma, B.C.R.I., 13 F.2d 149, 
affirmed, C.C.A., 16 F.2d 1016. 

70. U.S.—The Ada” M, D.C.N.Y., 60 
P.2d 449 , reversed on other 
grounds, C.C.A., 67 F.2d 333. 

71. U.S.—^Wabash Ry. Co. v. U. S., 

C. C.A.Mich., 15 F.2d 363. 

72. U.S,—Charles Zimmerman Sons 
Co. V. Ferguson, D.C.Mich., 16 P.2d 
604, rehearing denied 18 F.2d 125. 

73. U.S.—U. S. V. One Ford Truck, 

D. C.Me., 39 F.2d 86. 

74. U.S,—U. S. V. One Chevrolet 
Coach, D.C.Tex., 1 F.Supp. 310. 

75. U.S.—^U. S. V. 3190 Bags, 228 
Cases, and 17 Kegs, Containing 
Rye Whisky and Scotch Whisky, 

C. C.A.N.Y., 70 F.2d 246, affirming, 

D. C., The Isabel H., 2 F.Supp. 896 
—The Thorndyke, C.C.A.N.J., 87 F. 
2d 198, affirming, D.C., The Motor- 
boat, 53 F.2d 239, and certiorari 
denied Traders Limited v. U. S., 54 
S.Ct 376, 291 U.S. 659, 78 L.Ed. 
1051—The Ada M, D.C.N.Y., 60 P. 
2d 449, reversed on other grounds, 
C.C.A., 67 P.2d 333—The Miss C. 
B., D.C.Ala., 59 P.2d 744, reversed 
on other grounds, C.C.A., 63 F.2d 
639—The Deauville, D.C.Ala., 49 
F.2d 372—The Resolution, D.G.La., 
30 F,2d 534—The Vinces, D.C.S.C-, 

20 F.2d 164, affirmed, C.C.A., Gillam 
V. U. S., 27 P.2d 296, certiorari de¬ 
nied 49 S.Ct 32, 278 U.S. 635, 73 
L.Ed. 552—The Isabel H, D.C.N.Y., 
2 F.Supp. 896, affirmed, C.C.A., U. 
S. V. 3190 Bags, 228 Cases, and 
17 Kegs Containing Rye Whiskey 
and Scotch Whiskey, 70 P.2d 246. 
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liquor was of foreign origin,that whiskey trans¬ 
ported was of foreign origin and unlawfully intro¬ 
duced into the United States,that a liquor-laden 
vessel was bound to the United States,that a boat 
taken by coast guard officers was one that had pre¬ 
viously unlawfully landed a liquor cargo, '^9 that a 
vessel licensed and masquerading as a pleasure boat 
was a rum runner, transporting liquor for pay,^^ 
that a manifest was demanded of the captain of a 
vessel before seizure for smuggling,^^ that a vessel 
with a cargo of liquor was not forced to come with¬ 
in United States waters by stress of weather,and 
that an imported product claimed to be ink could be 
reduced by simple distillation and slight manipula¬ 
tion so that a large percentage could be recovered 
as alcohol fit for beverage purposes.^^ Evidence in 
other cases has been held insufficient to show prob¬ 
able cause for the institution of forfeiture proceed¬ 
ings to sustain a claimant’s burden of showing 
the innocence of the thing sought to be forfeited 
to establish a defense that a vehicle was being used 
without the knowledge or authorization of the own¬ 
er-claimant to show ownership of unmahifested 
goods by the master, mate, or crew of a vessel, 
bona fide ownership of seized goods by a claimant, 
the importation of liquor without a permit,^9 an at¬ 
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tempt to unlade a vessel without a permit,®^ the at¬ 
tempt of a vessel, after arriving within the limits 
of a collection district from a foreign port, to de¬ 
part therefrom without making a report or entry, 
common control of a schooner and a small boat 
which carried to shore liquor taken off her,^^ that 
a liquor-laden vessel was bound to the United 
States,that such a vessel was not so bound,or 
that a liquor-laden British vessel was within one 
hour’s sailing distance from the shore when first 
sighted or when seized.^^ 

Foreign labels on goods furnish a prima facie 
showing of foreign origin.^® 

An indictment for^ and plea of guilty of, conceal¬ 
ing, facilitating the transportation of, and dealing 
in, morphine unlawfully imported has been declared 
of no probative force in a proceeding to forfeit the 
vehicle used by accused. 

g. Trial; New Trial 

In proceedings for forfeiture, questions have been ad¬ 
judicated with respect to the province of the court and 
the Jury, the propriety of instructions, and other matters 
arising at, or connected with, the trial. A new trial will 
not be granted for mere technical or formal errors. 

Province of court and jury. The question of 


76. U.S.—The Mary, C.C.A.Mass., 63 
E^.2d 18. 

77. U.S.—U. S. V. One Reo Coup4 
Automobile, D.C.Mass., 46 F.2d 
815. 

78. U.S.—-The Motorboat, D.C.N.J., 

53 F.2d 239, affirmed, C.C.A., The 
Thorndyke, 67 F.2d 198, certiorari 
denied Traders Limited v. V, S., 

54 S.Ct. 376, 291 U.S, 659, 78 L.Ed, 
1051—The Deauville, D.C.Ala,, 49 
F.2d 372—The Newton Bay, D.C. 
N.Y., 30 F.2d 444, affirmed, C.C.A., 
36 F.2d 729—Gillam v. U. S., C.C. 
A.S.C., 27 F.2d 296, affirmingr, D. 
C., The Vinces, 20 F.2d 164, cer¬ 
tiorari denied Gillam v. TJ. S., 49 S. 
Ct. 32, 278 U.S. 635, 73 L.Ed. 552. 

79. U.S.—The Mary, C.C.A.Mass., 63 
F.2d 18. 

80. U.S.—Jackman v. U. S., C.C.A. 
Mass., 56 F.2d 358, affirming-, D.C., 
The Marge, 48 F.2d 649. 

81. U.S.—The Pescawha, D.C.Or., 45 
F.2d 221. 

82. U.S.—The Pesaquid, D.C.R.I., 11 
F.2d 308. 

83. U.S.—U. S. v. 99 Drums Alleged 
Branding Ink, D.C.N.T., 46 P.2d 
569. 

84. U.S.—U. S. V. One Reo Speed 
Wagon, D.C.Mass., 5 F.2d 372, af¬ 
firmed. C.C.A., U. S. V. Almeida, 9 
P.2d 15. 

85. U.S.—The Motorboat, D.C.N.J., 


53 F.2d 239, affirmed, C.C.A., The 
Thorndyke, 67 F.2d 198, certiorari 
denied Traders Limited v. U. S., 54 
S.Ct. 376, 291 U.S. 659, 78 L.Ed. 
1051—The Resolution, D.C.La., 30 
P.2d 534—Gillam v. U. S., C.C.A.S. 
C., 27 F.2d 296, affirming, D.C., The 
Vinces, 20 F.2d 164, certiorari de¬ 
nied Gillam v. U. S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed, 552—U. S. v. 
One Nash Auto, D.C.Mont., 23 F.2d 
126—U. S. V. 394 Cases of Lawson 
Scotch Whiskey, D.C.Mass., 21 P.2d 
989—The 237-G, C.C.A.Mass., 19 F. 
2d 344—The J. Duffy, C.C.A.Conn., 
18 F.2d 754, reversing, D.C., 14 
F.2d 426 and certiorari denied 
Smith V. U. S., 48 S.Ct 21, 275 U.S. 
528, 72 L.Ed. 408—U. S. v. One 
1937 Hudson Terraplane Coupd Au¬ 
tomobile, Motor No. 285062, Serial 
No. 701773, D.CKy., 21 F.Supp. 
600. 

86. U.S.—U. S. V. One Oldsmobile 
Sedan, D.C.Mass., 30 F.Supp. 254. 

87. U.S.—U. S. V. 1,250 Cases of 
Liquor, D.C.N.Y., 286 F. 260, af¬ 
firmed, C.C.A., U, S. V. 1,250 Cases 
of Intoxicating Liquors, 292 F. 
486, certiorari denied Albury v. U. 
S., 44 S.Ct 38, 263 U.S. 712, 68 L. 
Ed. 519, 520, and Rae v. U. S., 44 
S.Ct 38, 263 U.S. 712, 68 L.Ed. 
519. 

88. U.S.—U. S. V, 146,157 Gallons of 
Alcohol, D.C.N.J., 3 F.Supp. 450, 
reversed, C.C.A., The Helen, 72 F. 
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2d 772, certiorari denied U. S. v. 
Matoil Service & Transport Co., 55 
S.Ct 125, 293 U.S. 605, 79 L.Ed. 
697, followed in, C.^C.A., Rizzo v. 
U. S., 73 F.2d 1010,* certiorari de¬ 
nied U. S. V. Rizzo, 55 S.Ct. 406, 
294 U.S. 709, 79 L.Ed. 1244. 

89. U.S.—The Do, D.C.Fla., 9 F.2d 
396. 

90. U.S.—The Pictonian, C.C.A.N.Y., 
20 F.2d 353, reversing decree, D.G., 

3 F.2d 145. 

91. U.S.—The Hazel E. Herman, D. 
C.Ga., 19 F.2d 397, affirmed, C.C.A., 
24 F.2d 27. 

9fi. U.S.—The Hazel E. Herman, C. 
C.A.Ga., 24 F.2d 27, affirming, D.C., 
19 F.2d 397. 

93. U.S.—The George and Earl, D.C. 
N-Y., 30 P.2d 441. 

94. U.S.—The Resolution, D.C.La., 
30 F.2d 534. 

95. U.S.—The Ada M., C.C.A.N.Y., 
67 F.2d 333, reversing, D.C., 60 F. 
2d 449—The Golmaccam, D.C.Me., 
8 F.Supp. 338—The Which One, D. 
C.N.Y., 2 F.Supp. 890. 

96. U.S.—U. S. V. American Motor 
Boat K-1231, C.C.A.N.Y., 54 ,F.2d 
502. 

97. U.S.—U. S. V. One Studebaker 
Automobile, D.C.Tex., 2 F.Supp. 
609, affirmed, C.C.A., Mosehart & 
Keller Automobile Co. v. U. S., 67 
F.2d 776. 
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the existence of probable cause, whereby as appears 
in § 260 f (2) supra the burden is cast upon the 
claimant, is for the court but all questions as to 
the weight of evidence are for the jury,^^ as are 
questions as to the intent of the importer, when such 
intent is material to the issue,^ and whether or not 
there was an attempt to enter or introduce import¬ 
ed merchandise into the commerce of the country 
by a fraudulent practice.^ In a libel against an al¬ 
legedly obscene book, the court must first decide 
whether it falls within any definition of ^'obscene f 
if it does, liability to forfeiture'becomes a question 
for the jury.^ 

Direction of a verdict of forfeiture is improper 
where there is conflicting evidence as to a material 
matter.'^ 

Instruciions which can serve no purpose except 
to influence the jury unduly,^ or which are calcu¬ 
lated to mislead them,^ are improper. 

Findings, A general finding of the court on all 
the issues in favor of the government includes by 
necessary inference a special finding of probable 
cause for the institution of the forfeiture suit.'^ 

Dismissal. An information not supported by the 
agreed statement of facts is properly dismissed.^ 

Collateral issues and proceedings. Questions as 
to the rate of duty on the seized merchandise may 
be left undecided, to be determined by the proper 
tribunal and, where an intervener in a forfeiture 
case raises issues not appropriate for trial in the 
court in which the case is pending, they can be sent 
to the proper court and the forfeiture proceeding 
stayed in the meantime.^^ 

New trial. A new trial will not be granted for 

08. U.S.—Taylor v. U. 

How. 197, 11 L.Ed. 559—U. S. v. 

Santini, C.C.A.H.T., 266 F. 303. 

17 C.J. p 681 note 87. 

9®. U>S.—In re One Hundred and 
Twenty-Three Packagres of Glass, 

C.C.N.Y., 18 P.Cas.No.10,525—In re 
Twelve Hundred and Nine Quarter 
Casks, etc., of Wine, H.C.N.T., 24 
F.Cas.No.14,279, 2 Ben. 249. 

1. tr.S.—Lewey v. U. S., C.C.N.Y., 15 
P.Cas.No.8,309, 15 Blatchf. 10. 

2. XT.S.—H. S. V. 169 Bales Contain¬ 
ing Wool, C,C.A.N.Y., 56 F.2d 736, 
certiorari denied 169 Bales Con¬ 
taining Wool, etc., V- B. S., 52 S. 

Ct. 502, 286 U.S. 552, 76 L.Ed. 

1287. 

3. U.S.—IT. S. V. One Obscene Book 
Entitled “Married Love," D.C.N.Y., 

48 F.2d 821. 

4. XJ.S.—Lozano v. 

Tex., 17 F.2d 7. 


mere technical or formal errors, especially when 
they are occasioned by the complaining party 
and where the proceeding is against a large quanti¬ 
ty of goods, on the ground of fraudulent impor¬ 
tation of the entire lot, the mere fact that a partic¬ 
ular package thereof was appraised below its in¬ 
voiced value will not warrant the setting aside of 
the verdict.^2 However, a new trial should be 
granted where a foreign shipper charged with 
fraudulent conduct had not been heard. 

h. JiKigment; Costs 

Forfeiture suits are civil causes within a statute 
providing the manner and reasons for which a Judgment 
in such cases may be arrested or reversed. A judgment 
of condemnation must be supported by the verdict. A 
claimant in whose favor judgment is rendered is not en¬ 
titled to costs if it appears that there was reasonable 
cause for seizure. 

Forfeiture suits are ‘'civil causes’^ within the 
meaning of § 954 of the United States Revised Stat¬ 
utes, providing as to the manner and reasons for 
which a judgment in such cases may be arrested or 
reversed.14 A judgment of condemnation must be 
supported by the verdict,but need not recite spe¬ 
cial findings of the jury on the question of fraudu¬ 
lent intent.^^ An importer may not appear as claim¬ 
ant and obtain vacation of the judgment On a peti¬ 
tion filed after the term in which it was entered.^'^ 

Where a claimant’s title to a vessel is void, and 
no other claims have been filed, condemnation of for¬ 
feiture follows pro confesso upon the allegations of 
the libel, provided they are sufiicient.^^ 

Res judicata. In a proceeding against a book as 
being obscene,, the matter involved is res judicata 
where there has been a ruling that another copy of 

12. U.S.— V. S. V. ' Twenty-Five 

Cases of Cloths, D.C.Pa., 28 P.Cas. 
No.l6,563a. 

17 C.J. p 681 note 92. 

13. U.S.—XJ. S. V. Two Bales of 
Rugs, 167 F. 689. 

17 C.J. p 681 note 94. 

14. U.S.—Friedenstein v. IT. S., N. 
Y., 8 S.Ct. 838, 125 U.S. 224, 31 L. 
Ed. 736. 

S. V. One Case of 
Stereoscopic Slides, B.C.Mass., 27 
• F.Cas.No.15,927, 1 Sprague 467. 

.17 C.J. p 681 note 99. 

la U.S.—Origet v- U. S., N.Y., 8 S. 
Ct. 846, 125 U.S. 240, 31 L.Ed. 743 
—Friedenstein v. U. S., N.Y., 8 S. 
Ct. 838, 125 U.S. 224, 31 L.Ed. 736. 

17. U.S.—U. S. V. Four Lorgnette 
Holders, D.C.N.J., 132 F. 564. 

18. U.S.—The W. Talbot Dodge, D. 
C.N.Y., 15 F.2d 459. 


S., Pa., 3 


U. S., C.C.A. 


5. U.S.—U. S. V. One Pearl Neck¬ 
lace, N.T., 111 F. 164, 49 C.C.A. 
287, 56 L.R.A. 130. 

17 C.J. p 681 note 84. 

6. U.S.—Caldwell v. U. S., Pa., 8 
How. 366, 12 L.Ed. 1115. 

17 C.J. p 681 note 85. 

7. U.S.—General Motors Acceptance 
Corporation v. U. S., C.C.A.Tenn., 
63 P.2d 209. 

8. U.S.—U. S. V. Almeida, C.C.A. 
Mass., 9 F.2d 15, affirming, D.C., U. 
S. V. One Reo Speed Wagon, 5 P. 
2d 372. 

9. U.S.—U. S. V. Seventy-Five Bales 
of Tobacco, N.Y., 147 F. 127, 77 
C.C.A. 353. 

17 C.J. p 681 note 95. 

10. U.S.—^XJ. S. V. One Case Chemi¬ 
cal Compound, D.C.N.Y., 81 P. 373. 

11. U.S.—U. S. V. Fourteen Pack¬ 
ages of Pins, D.C.Pa., 25 F.Cas.No. 
15,151, 1 Gilp. 235. 

17 C.J. p 681 note 93. 
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the same book was not obscene but this is not 
true as to a prior ruling on a different book by the 
same author.^^ A decision in a summary proceed¬ 
ing brought to secure the clemency of the treasury 
department with respect to penalty or forfeiture is 
not res judicata in an action to forfeit merchan¬ 
dise.-^ 

Costs. Only in cases of a payment or forfeiture 
is the claimant or the property seized liable for 
costs of the forfeiture.22 Under a statute entitling 
a claimant of property seized for forfeiture, upon 
judgment in his favor, to possession thereof when 
his^ own costs are paid, the fees of officers of the 
court are included in such payment.23 The claim¬ 
ant is not entitled to costs, even though judgment 
is rendered -in his favor, if it appears to the court 
that there was reasonable cause of seizure.24 

i. Ee-view 

An appellate court will not notice error at the trial 
to which no proper exception was taken; and a claim 
that the libei omits necessary allegations cannot be 
considered if not made below or included in the assign¬ 
ments of error. 

A court on appeal will not notice error at the trial 
to which no proper exception was taken and a 
claim that the libel omits necessary allegations can¬ 
not be considered on appeal where it was not made 
below or included in the assignments of error.^^ 

A reviewing court will not disturb for abuse of 
discretion an order denying a motion to intervene as 
claimant, and open a default, in a forfeiture suit, 


where there has been no showing of facts justify¬ 
ing intervention. 2 7 

§ 261. - Summary Proceedings 

Forfeiture through the sale of the seized property 
upon advertisement, without the bringing of a libel ac¬ 
tion, under statutes providing therefor, has been declared 
a summary proceeding to divest an owner of title to 
property. 

Under the earlier tariff acts it was the duty of a 
customs official making any seizure to institute with¬ 
out delay proceedings in rem for forfeiture, in 
wffiich all parties interested could intervene and have 
their claims adjudicated by the court but for 
the purpose of saving the government the expense 
of proceeding by judicial condemnation when the 
seizure was of inconsiderable value, and to prevent 
loss through deterioration of perishable merchandise 
under seizure, more summary provisions have been 
enacted providing for sale of the seized property 
upon advertisement should its appraised value be 
less than a certain amount.29 Forfeiture under 
such provisions has been declared a summary pro¬ 
ceeding to divest an owner of title to property 
no action on the part of the United States attorney 
is necessary and no libel action is brought. 

Summary proceedings by libel against a vessel to 
enforce a pecuniary penalty are considered in § 
255 d supra. 

§ 262. - Recovery of Value of Goods 

The government can recover the value of goods stib- 


19. U.S.—IT. S. V. One Obscene Book 
Entitled "Married Love,” D.C.N.Y., 
48 F.2d 821. 

20. U.S.—U. S. V. One Book Entitled 
"Contraception,” by Mane C. 
Stopes, D.C.N.Y,, 51 F.2d 525. 

21. U.S.—U. S. V. Nineteen Bales 
and Sixteen Bundles of Rugs, D.C. 
N.Y., 247 F. 3SG. 

22. Ariz. —U. S. v. One Hundred 
and Fifty Head of Cattle, 77 P. 
489, 3 Ariz. 134, 

17 C.J. p 6S2 note 3. 

23. U.S.—In re Stover, C.C R.I., 23 
F.Cas.No.13,506, 1 Curt. 93—In re 
Stover, C.C.R.I., 23 F.Cas.No.13,507,' 
1 Curt. 201. 

24. U.S.—U. S. V. 83 Sacks of Wool 
and 5,974 Sheepskins, D.C.Me., 147 
F. 747. 

17 C.J. p 682 note 6. 

25. Admission of testimony 
Where no exception was taken to 

testimony of customs agent concern¬ 
ing origin of liq-uor unlawfully land¬ 
ed, alleged error will .not be noticed 
on appeal.—The Mary, C.C.A.Mass., 
63 P.2d 18. 

Absence of finding 

A claimant of a seized automobile 


cannot complain of absence of find¬ 
ing of probable cause for instituting 
the forfeiture suit, where he made no 
request for a special finding that 
there was no probable cause and 
took no exception to the court’s fail¬ 
ure to make such special finding.— 
General Motors Acceptance Corpora¬ 
tion V. U. S., C.C.A.Tenn., 63 F.2d 
209. 

26. U.S.—The Newton Bay, C.C.A,N. 
Y., 36 F.2d 729, affirming, D.C., SO 
F.2d 444. 

27. U.S.—U. S. V. Eight Boxes Con¬ 
taining Various Articles of Miscel¬ 
laneous Merchandise, C.C.A.N.Y., 
105 F.2d 896. 

2B. U.S.—McGuire v. Winslow, C.C. 

N.Y., 26 P. 304, 23 Blatchf. 425. 

17 C.J. p 682 note 8. 

29. U.S.—McGuire v. Winslow, su- 
pra. 

17 C.J. p 682 notes 10-12. 

Kistorical 

"These provisions for statutory or 
summary forfeiture do not seem to 
have been held invalid. They have 
never been questioned in reported 
cases. They have been in daily use 
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the country over since 1844, as a 
necessary and orderly aid in the col¬ 
lection of revenue and as a bar to 
the importation of prohibited arti¬ 
cles. It cannot be assumed that Con¬ 
gress intends to abandon this pro¬ 
cedure, or that it has been over¬ 
looked; for it was not only re-enact¬ 
ed in the Tariff Act of 1922, but the 
value of the property subject to bo 
thus forfeited was raised.”—In re C. 

I. T. Corporation, D.C.N.Y., 28 P. 
2d 50, 52. 

30. U.S—^Dale v. Hartson, D.C. 
Wash., 289 P. 493. 

31. U.S.—In re C. I. T. Corporation, 
D.C.N.Y., 28 F.2d 50. 52. 

Criminal charges not essential 

“Whether or not the United States 
attorney later lays criminal charges 
against the owner or driver [of a 
forfeited vehicle] does not affect the 
summary proceeding. Summary for¬ 
feiture under Section 609 of the 
Tariff Act . . . does not depend- 

upon criminal conviction. No one 
may be arrested, and, if arrested, 
may be acquitted, and yet summary 
forfeiture may be had.^’—In re C. I- 
T. Corporation, supra.. 
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ject to forfeiture for customs violation only where the 
statutory language permits. Statutes permitting such 
recovery have been declared partly remedial, but also 
largely penal. 

The g;overnment cannot maintain an action to re¬ 
cover the value of goods subject to forfeiture for 
violation of a customs law where the applicable stat¬ 
ute reads “such merchandise shall be forfeited.’'^^ 
However, under statutes so providing, the forfeiture 
of “merchandise or the value thereof,or of 
both,is proper. Statutes providing for forfeiture 
of the value of merchandise have been declared 
partly remedial,but also largely penal,in char¬ 
acter. 

An action for the value of goods abates by the 
death of defendant and cannot be revived against 
his legal representatives.If the government, in¬ 
stead of a proceeding in rem, maintains as it may, 
a personal action^S against the importer for the val¬ 
ue of the illegal importation, the measure of recov¬ 
ery is the value of the goods,and not the amount 
defendant may have received on sale thereof.^^ • If 
illegally imported goods have been sold and convert¬ 
ed into money, the proceeding is by an action 
against the person and not in rem against the money 
itself.^i The recovery of the value of merchandise 
under these circumstances constitutes a pecuniary 
penalty, and the action in personam is therefore sub¬ 
ject to the statutory limitation provided for cases 

of that character.^2 

' In an action against an importer to recover the 
value of merchandise alleged to have been intro¬ 
duced by means of fraudulent invoices, it is not es¬ 
sential that the government prove the actual market 
value.^^ 

Joinder of defendants. Those who participate in 


defrauding the United States may be joined in a 
suit to recover the value of the goods forfeited.^^ 

Setting aside summons. A summons for the for¬ 
feiture of the value of importations may not be set 
aside because not indorsed with a reference to the 
statute, after a general appearance with knowledge 
of the nature of the action and after several years' 
delay and the expiration, by limitation, of the gov¬ 
ernment's time to bring a new action. 

§ 263. Remission or Release of Forfeiture or 
Penalty 

Under statutes empowering the secretary of the 
treasury, upon finding that there was no willful negli¬ 
gence or Intent to violate the law, to remit or mitigate 
a penalty or forfeiture upon such terms as he deems just, 
the secretary has sole discretion as to the terms, which 
discretion cannot be controlled by the courts, unless he 
proceeds illegally; his power Is not judicial, and is not 
ministerial only. 

Early cases bearing upon the recognition of the 
need for minimizing the severity of the system of 
penalties and forfeitures for violation of customs 
laws by means of remission or discontinuance of 
the proceedings, and decisions under a former stat¬ 
ute providing for summary hearings in district 
courts, in connection with application for such re¬ 
mission, are summarized in 17 C.J. p 686 note 79~p 
687 note 95. 

Statutes empowering the secretary of the treas¬ 
ury, upon finding that there was no willful negli¬ 
gence or intent to violate the law, to remit or miti¬ 
gate a fine, penalty, or forfeiture, upon such terms 
and conditions as he deems reasonable and just, or 
to order the discontinuance of the proceedings, are 
for the relief of innocent persons.'^® The secretary 
may act upon the petition either before or after the 


32. U.S.—U. S. V. Auffmordt, N.Y., 
7 S.Ct 1182, 122 U.S. 197, 30 L.Ed. 
1182—National Atlas Elevator Co. 
V. U. S., C.C.A.N.D., 97 F.2d 940. 

Becovery from purcliaser 

(1) Recovery of the value of 
smuggled goods, which were never 
seized, from a purchaser thereof is 
not permissible on the theory that 
the goods became the property of the 
government the moment they crossed 
the border.—^National Atlas Elevator 
Co. v. U. S., supra. 

(2) Requirement of judicial con- 
d,emnation to perfect government’s 
title see the C.J.S. title Forfeitures 
§ e, also 25 C.J. p 1176 note 44. 

33. U.S.—National Atlas Elevator 
Co. V. U. S., C.C.A.N.D., 97 F.2d 
940. 

17 C.J. p 682 note 14. 

34. U.S.—Harts v, U. S., Cal., 140 


F. 843, 72 C.C.A. 255. affirming, D. 
C., 131 F. 886. 

17 C.J. p 682 note 15. 

35. U.S.—U. S. V. Riley, D.C.N.Y., 
88 F, 480. 

36. U.S.—^U. S. V. Witteman, N.Y., 
152 F. 377, 81 C.C.A. 503—U. S. v. 
Riley, D.C.N.Y., 104 F. 275. 

Penalties generally see supra § 255. 

37. U.S.—U. S. V. Riley, D.O.N.Y., 
104 F. 275. 

17 C.J. p 682 note 16. 

38. U.S.—U. S. V. Willetts, D.C.N. 
Y., 28 F.Cas.No,16,699, 5 Ben. 220. 

38. U.S.—U. S. V. Baker, D.C.N.Y.. 

24 F.Cas.No.14,500, 5 Ben. 251. 

17 C.J. p 682 note 18. 

40. U.S.—^U. S. V. York St. Flax 
Spinning Co., C.C.N.Y., 28 If'.Cas. 
No.16,781, 17 Blatchf. 138. 

17 C.J. p 682 note 19. 

1 41. U.S.—^U. S. V. A. Lot of Precious 
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Stones and Jewelry, Mich., 134 F. 
61, 68 C.C.A. 1. 

42. U.S.—U. S. V. Wittemann, N.Y., 
152 F. 377, 81 C.C.A. 503. 

43. Question for jury 

The introduction in evidence of 
original invoices, showing that de¬ 
fendant paid more than the price 
given in the invoices on which the 
merchandise was entered, is suffi¬ 
cient to require submission of the 
case to the jury.—U. S. v. Sant ini, 
C.C.A.N.Y., 266 F. 303. 

44. U.S.—^U, S. V. Leon Rheims Co., 
D.C.N.T., 246 P. 179. 

45. U.S.—U. S. V. Riley, D.C.N.Y., 
88 P. 480. 

46. U.S.—General Motors Accept¬ 
ance Corporation v. U. S., Cal., 52 
S.Ct. 468, 286 U.S, 49, 76 L.Ed. 
971, 82 A.D.R. 600, answers con¬ 
formed to, C.C.A., 58 F.2d 1082— 
The Julia Davis, C.C.A.N.J., 72 F. 
2d 370. 
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decree of condemnation has been eiitered.^'^ The 
terms of the remission are confided solely to his dis- 
cretion,^^ and the power conferred upon him has 
been declared to be of the widest character and to 
have been always liberally exerted in cases where 
violation was unintentional or excusable upon any 
consideration.49 This discretion may be exercised 
upon any condition consistent with law,50 and can¬ 
not be revised or controlled by the courts,5i unless 
he proceeds illegally,52 for the power intrusted to 
the secretary by congress is not judicial but one of 
mercy, to mitigate the severity of the law,53 and is 
not ministerial only.54 

If the secretary sees fit, he may make remission 
conditional, as by requiring the payment of duties 
or costs ;55 and he may remit the whole or a part of 
the forfeiture.50 He may not, however, mitigate, 
remit, or compromise the amount of duties or taxes 
due on the property.57 

Remission of additional duties accruing through 
undervaluation is considered in § 146 supra. 

Effect of remission. The effect of a remission, 
when obtained pursuant to statute, is a release of 
the cause of forfeiture, and no further exactions by 
a collector inconsistent with the terms of the remis¬ 
sion may legally be made.58 If the secretary re¬ 
fuses to remit, a court considering the question of 
forfeiture will disregard the refusal.59 

Remission of penalties involves no invasion of the 
pardoning power of the president.^o 


§ 264. Custody and Disposition of Property 
Seized or Forfeited 

After entry of a forfeiture decree, the claimant can 
have no legal interest in the mode 6f execution of the 
decree. Objects seized under customs laws are placed, 
and remain, in the custody of the collector of the district 
in which seizure was made, to await disposition according 
to law, with a right In the claimant, in a proper case, to 
obtain custody by filing a bond. A sale by the govern¬ 
ment under statutory provisions governing forfeiture is 
equivalent to a sale under a judicial decree of condemna¬ 
tion. 

Vessels, vehicles, and goods seized under the pro¬ 
visions of the customs laws are placed, and remain, 
in the custody of the collector of the district in 
which the seizure was made, to await disposition 
according to law, a judicial decision terminating his 
custody. 51 

Under present provisions relating to summary 
forfeiture of articles of less than a stated value, 
such property is not under the jurisdiction of the 
court, but remains in the custody, and under the 
control, of the seizing officer, who proceeds against 
it according to statute, while seized property of a 
greater value for the forfeiture of which a libel 
must be filed, comes directly under the jurisdiction 
of the court.52 A district court has jurisdiction to 
order the return of goods seized under a search 
warrant issued by the United States commissioner; 
but it should exercise such summary power only in 
the event that the government unduly delays initi¬ 
ation of forfeiture proceedings.53 Where a vessel 
is forfeitable only under a section dealing with the 
voluntary departure of a foreign vessel from a col¬ 
lection district without making a report or entry, a 


47. U.S.—Peacock v. V. S., Hawaii, 
125 F. 5S3, 60 C.C.A. 3S9, dis¬ 
missed 25 S.Ct. 786, 185 U.S. 63S, 
49 L.Ed. 356. 

17 C.J. p 6S7 note 96. 

4S. U.S.—In re Commercial Inv. 
Trust Corporation, D.C.N.Y., 31 P. 
2d 49^—Murray v. Arthur, C.C.N. 
Y., 17 F.Cas.No.9,956, 13 Blatchf. 
429. 

49. U.S.—U. S. V. Harts, D.C.Cal., 
131 P. 886, affirmed 140 F. 843, 72 
C.C.A. 255—U. S. V. One Pearl 
Necklace, N.Y., 111 F. 164, 49 C.C. 
A. 287, 56 L.R.A. 130. 

A substantial compliaiice with the 
requirements of the law should be 
shown.—The Margraretta, C.C.Mass., 
16 F.Cas.No.9,072, 2 Gall. 515—17 

C.J. P 687 note 98 [a]. 

60. U.S.—Jun^bluth v. Redfield, C.C. 
N.Y., 14 F.Cas.No.7,583, 4 Blatchf. 
219. 

Secretary’s action held not arbitrary 
X>^C.—U. S. ex rel. Walter E. Heller 
& Co, V- Mellon, 40 F.2d 808, 59 


App.D.C. 296, certiorari denied 50 
S.Ct. 465, 281 U.S. 766, 74 L.Ed. 
1174. 

51. U.S.—In re Commercial Inv. 

Trust Corporation, D.C.N.Y., 31 F. 
2d 494, 

17 C.J. p 687 note 1. 

59. tr.S.— The Margraretta, C.C. 

Mass., 16 F.Cas.No.9,072, 2 Gall. 
515. 

53. U.S,.—In re Commercial Inv. 

Trust Corporation, D.C.N.Y., 31 F. 
2d 494. 

17 C.J. p 687 note 3. 

54. D.C.—U. S. ex rel. Walter F. 

Heller & Co. v. Mellon, 40 F.2d 808, 
59 App.D.C. 296, certiorari denied 
50 S.Ct. 465, 281 U.S. 766, 74 L.Ed. 
1174. 

55. U.S.—Jun&bluth v. Redfield, C.C. 
N.Y., 14 F.Cas.No.7,583, 4 Blatchf. 
219—The Palo Alto,‘D,C.Me,, 18 F. 
Cas.No.10,700, 2 Ware 344. 

56. U.S.—Jungrbluth v. Redfield, C.C. 
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N.T., 14 F.Cas.No.7,583, 4 Blatchf. 
219. 

57. U.S.—Dorsheimer v. U. S., 7 

Wall. 166, 19 L.Ed. 187. 

17 C.J. p 687 note 6. 

58. U.S.—Murray v. Arthur, C.C.N. 
T., 17 F.Cas.No.9,956, 13 Blatchf. 
429. 

17 C.J. p 687 note 8. 

59. U.S.—The Cotton Planter, C.C. 

N.Y., 6 F.Cas.No.3,270, 1 Paine 

23. 

60. U.S.—The Laura, N.Y., 5 S.Ct. 
881, 114 U.S. 411, 29 L.Ed. 147. 

61. U.S.—The G. G. King, D.C.Fla., 
16 F. 921. 

17 C.J. p 676 note 5. 

Early statutes see 17 C.J. p 676 
notes 3-4. 

62. U.S.—In re C. I. T. Corporation, 
D.aN.Y., 28 F.2d 50. 

63. U.S.—In re No. 32 East Sixty- 
Seventh Street, Borough of Man¬ 
hattan, City of New York, C.C.A. 
N.Y., 96 P.2d 153, amended on other 

i grounds 96 F.2d 795. 
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further provision of the section that it may be 
brought oack to the most convenient port of the 
United States prevails over another section making 
it the duty of an officer seizing a vessel for a viola¬ 
tion of customs laws to turn it over to the collector 
of the district in which the violation occurred.^^ 

After a decree of forfeiture is entered, the claim¬ 
ant can have no legal interest in the mode of execu¬ 
tion of the decree,and, where a vessel's cargo was 
properly forfeited, neither the vessel nor the owner 
of the cargo can raise the question whether the or¬ 
der for the destruction of the cargo was author- 
ized.66 

Where merchandise of foreign manufacture, bear¬ 
ing a trade-mark owned by a citizen of the United 
States, is imported without the written consent of 
the owner of the trade-mark, and is seized under the 
appropriate statute, the collector may be required to 
assert with promptitude his right to file a libel for 
forfeiture.6'^ 

A sale by the government in accordance with stat¬ 
utory provisions governing forfeiture is equivalent 
to a sale under a judicial decree of condemnation.^^ 

Bond for custody. Under governing statutes, the 
custody of vessels or goods seized for a violation of 
the customs laws may be obtained by the claimant 
upon petition to the district court and upon his giv¬ 
ing proper and sufficient bond for payment of the 


appraised value of the articles seized, and a certifi'- 
cate that the duties thereon are paid or properly se- 
cured.69 Earlier decisions construing such a provi¬ 
sion did not appear to consider it as mandatory, so 
that whether or not an importer would be allowed 
to avail himself of its provisions rested in the sound 
discretion of the court later ones appeared to 

regard the relief as a matter of right.The pay¬ 
ment of costs by the claimant cannot be required as 
a condition precedent to delivery under the bond.”^^ 
If the property is seized in a warehouse, the bond 
given by a claimant thereof should be for the full 
value of the goods, including the duty;'^^ likewise 
no deduction for duties should be allowed when the 
goods are seized in the custody of the importer. 

§ 265. Disposition of Proceeds of Fines, Pen¬ 
alties, and Forfeitures 

A claimant of property cannot be concerned with the 
disposition of the proceeds after forfeiture for customs 
violation. The rights of contending parties to the pro¬ 
ceeds of forfeited property have been determined in 
varying situations. 

A claimant of property cannot be concerned with 
the disposition of the proceeds after forfeiture for 
violation of customs laws;'^5 if propei'ty has 
been seized through mistake of fact, the proceeds 

belong to the importer.'^^ 

In the case of a vessel forfeited for illegal im¬ 
portation, particular claims to the proceeds of the 
sale were allowed'^'^ and, in other cases, particular 


64. U.S.—The Halcon, C.C.A.Ala. 63 
F.2a 638, 639. 

^'Coast Guard officers are vested 
witli dlscretiou in determining what 
is the most convenient i)ort.”—The 
Halcon, supra. 

65. U.S.—The Alert, D.C.N.Y., 24 F. 
2d 239. 

tJse by govemaaeiLt 

Under a former statute providing 
that any vessel summarily forfeited 
for violation of the customs laws’i 
might be used for the enforcement of 
the customs laws or the National 
Prohibition Act, in lieu of the sale 
thereof, violation of a statute sub¬ 
jecting an enrolled or licensed vessel 
proceeding on a foreign voyage to 
forfeiture for failure to give up her 
enrollment or license to the collector 
of the port could be regarded as a; 
violation of the customs laws.—The 
Alert, supra. 

66. U.S.—Gillam v. U. S., C.aA,S.C., 
27 P.2d 296, affirming decree, D.C., 
The Winces, 20 P.2d 164, certiorari 
denied Gillam v. U. S., 49 S.Ct. 32, 
278 U.S. 635, 73 L.Ed. 552. 

67. U.S.—Sturges v. Clark D. Pease, 
Inc., C.C.A.N.Y., 48 F.2d 1035, 1039. 

Kemedies in absence of forfeiture 
‘'The statute affords certain al¬ 


ternative remedies when no forfei¬ 
ture is decreed, . . . The selec¬ 

tion of the appropriate remedy will 
depend upon the exercise of judicial 
discretion;" where the collector does 
not insist upon a forfeiture, the im¬ 
porter should be allowed to invoke 
the remedy of removing the trade¬ 
marks, and whether that remedy 
should be applied is for the trial 
court to determine on proofs.— 
Sturges V. Clark D. Pease, Inc., su¬ 
pra. 

68. U.S.—'In re Commercial Inv. 
Trust Corporation, B.C.N.T., 31 

F.2d 494. 

17 C.J. p 682 note 13. 

69., U.S.—The Lynx II, D.C.N.T., 
14 F.2d 697. 

17 C.J. p 676 note 7. 

■O^ehicles, including airplanes, may 
be bonded under such a statute.—In 
re Jackson, D.C.N.Y., 35 F.2d 931. 

Exception, in Rev.St. § 941, 28 XT.S. 
O.A. § 754, of “seizures for forfei¬ 
ture" held not to prevent bonding un¬ 
der Rev.St. § 941, 28 U.S.C.A. § 751. 
—In re Jackson, D.C.N.Y., 35 P.2d 
931—The Lynx II, D.C.N.Y., 14 F.2d 
697. 

70. U.S.—In re Fifteen Pieces of 
Black Silk, D.C.N.T., 9 F.Cas.No. 
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4,779, 3 Ben. 189—The Struggle, C. 
C.Mass., 23 P.Cas.No.13,550, 1 Gall. 
476. 

71. U.S.—U. S. V. Eight Cases of 
Paper, D.C.N.Y., 98 P. 416. 

17 C.J. p 677 note 10. 

72. U.S.—U. S. V. Eight Cases of 
Paper, supra. 

17 C.J. p 677 note 11. 

73. U.S.—U. S. V. One Thousand 
Two Hundred and Ninety-One 
Bales of Tobacco, D.C.Mass., 27 F. 
Cas.No.15,965, 2 Lowell 107. 

17 C.J. p 677 note 12. ® 

74. U.S.—-U. S. V. Three Horses, C.C. 
Mich., 28 P.Cas.No.l6500, 1 Abb. 
426. 

17 C.J. p 677 note 13. 

75. U.S.~The Alert, D.C.N.Y., 24 P. 
2d 239. 

76. U.S.—U. S. V. One Case Chemi¬ 
cal Compound, D.C.N.Y., 203 P. 

63. 

17 C.J. p 685 note 73. 

77. U.S.—The Eugenia Emilia, D.C. 
Mass., 298 P. 340. 

Use of captain’s chronometer 
U.S.—The Eugenia Emilia, supra. 
Reverse order 

Claims for services, advances, and 
supplies allowed in reverse order of 
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claims to proceeds were refused.'^^ Where a libel 
for forfeiture of an airplane was filed, and, after 
intervention by one holding a purchase-money mort¬ 
gage, it was sold, but it was subsequently determined 
that the airplane was not subject to forfeiture, the 
proceeds were held properly awarded to the inter¬ 
vener, as against a contention that the court should 
have retained them for application to personal pen¬ 
alties incurred by the person in charge,"^^ Forfei¬ 
ture as affected by the' rights of third persons is 
considered in § 259 supra. 

Carrier's lien, A collector of customs who seized 
smuggled goods, which had been billed as goods 
taking a lower freight rate, took subject to a car¬ 
rier’s lien, of which he had been notified, and which 
was to be satisfied out of the proceeds of the forfei¬ 
ture sale, for an amount fixed by the bill of lad¬ 
ing at double that which would have been due had 
the shipment been correctly described.^^ 

§ 266. Rewards 

A person seeking an award of compensation for in¬ 
forming of customs violations must state in his petition 


the character of the information given. If the determina¬ 
tion of such a claim by the secretary of the treasury was 
supported by no evidence, or was arbitrary or capricious, 
or the proceedings were fatally defective, the court of 
claims will review his determination. 

Under the current statute providing for awards 
of compensation to persons informing of violations 
of customs laws, the government is entitled to be 
informed, by the petition of a person seeking such 
award, of the character of the information given.^^ 
While it was held.under an earlier statute that it 
is exclusively for the secretary of the treasury to 
say whether an alleged informer is entitled to a re- 
ward,^^ under the current statute the right of the 
informer is held an absolute one, not subject to 
the caprice or whim of the secretary if his deter¬ 
mination of a claim was supported by no evidence, 
or was arbitrary or capricious, or if the proceedings 
were fatally defective, a suit will lie to the court of 
claims to review his determination and recover the 
award.^^ 

Decisions under earlier statutes governing pay¬ 
ments to informers are summarized in 17 C.J. p 686 
notes 75-78. 


GUSTOS. Law Latin, a custodian, guard, keeper, j or records of the sessions of the peace, and also of 
or warden; a magistrate.^ The plural “custodes” | the commission of the peace itself;^ t judge to 
has been treated ante p 68 notes 52, 53. whom was intrusted the custody of court records.^ 

Gustos rotulorum. The keeper of the rolls; an 

officer in England who has the custody of the rolls Other phrases are set out in the subjoined note.^ 


their rendition.—The Eugenia Emilia, 
D.C.Mass., 298 F. 340. 

78. Claims for nonmaritime services 
or expenses 

U.S.-—The Eugenia Emilia, supra. 

Claim of captain for compensation 
other than for the use of his chrono¬ 
meter.—The Eugenia Emilia, supra. 

79. ir.S.— U. S. v. Hunter, C.C.A. 
Fla., 80 F.2d 968. 

80. U.S.—North German Lloyd v. 

Elting, C.C.A.N.Y., 96 P.2d 48, 

49. 

Bouhle rate as penalty; application: 
of reg’ular rate j 

“Even were the stipulation for 
double the regular freight rate held 
to be invalid as a penalty . . 

the carrier would still be entitled to;| 
charge one per cent, of the value’ 
of the goods at port of shipment 
or point of destination, whichever 
was greater. . . . One per cent, of 
the New York value would be more 
than enough to support the judg¬ 
ment."—North German Lloyd v. Elt¬ 
ing, supra. 

81. U.S.—Tyson v. U. S., Ct.CL, 32 
P.Supp. 135. 

Petition held demurrable -for fail- 1 
25 C.J.S.-^28 


ure to contain express allegations.— 
Tyson v. U. S., supra. 

82. U.S.—In re Ghazal, N.Y., 174 P. 
809, 98 C.C.A. 517, reversing, D.C., 
169 P. 147. 

83. U.S.—Tyson v. U. S., Ct.Cl., 32 
P.Supp. 135. 

84. U.S.—Tyson v. U. S., supra. 

1. Black L.D. 

2. Black L.D. 

As county oficer 

He is always a justice of the 
quorum in the county where appoint-; 
ed and is the principal civil officer 
in the county.—Black L.D. 

3. Mo.—State v. Sheppard, 91 S.W. 
477, 482, 192 Mo. 497. 

4. Gustos brevium—the keeper of 
the writs; a principal clerk belong¬ 
ing to the courts of queen’s bench 
and common pleas, whose office it 
was to keep the writs returnable into 
those courts. The office was abolish¬ 
ed by 1 Wm. IV c 5.—Black L.D. 

Gustos i^erarum—a g-amekeeper.— 
Black L.D. 

Gustos horrei regii—protector of 
the royal granary.—Black L.D. 
Gustos magni sigilli—In England, 
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the keeper of the great seal.—Eng¬ 
lish L.D. 

Gustos mari—^In old English law, 
warden of the sea. The title of a 
high naval officer among the Saxons 
and after the Conquest, correspond¬ 
ing to admiral.—Black L.D. 

Gustos morum—the guardian of 
morals; the court of queen's bench 
has been so styled.—Black L.D, 

Gustos placitorum coronae—In old 
English law, keeper of the pleas of 
the crown. Cowell supposes this of¬ 
fice to have been the same with the 
“custos rotulorum," but it seems 
rather to have been another name 
for “coroner."—Black L.D. 

Custos privati sigilli—In England, 
the keeper of the privy seal.—Adams 
Gloss. 

Custos spiritualium—In English 
ecclesiastical law, keeper of the 
spiritualities; he who exercises the 
spiritual jurisdiction of a diocese 
during the vacancy of the see.—Black 
L.D. 

Custos temporalium—In English 
ecclesiastical law, the person to 
whom a vacant see or abbey was 
given by the king, as supreme lord. 
His office was, as steward of the 
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CUSTOS OORPOErS CUJUSQUE IITFAITTIS IN 
ESTO AD QUEM H^RBDITAS NEQUEAT 
PERVEOTRE.5 

OESTOS STATUM BL5IREDIS IN CUSTODIA 
EXISTENTIS MELIOREM, NON DETERIO- 
REM, PACERE POTEST.^ 

OESTUMA ANTIQUA SIVE MAGNA. Latin, an¬ 
cient or great duties,*^ 

OESTUMA PARVA ET NOVA. Small and new 
customs.^ 

CET. 

As a Noun 

-As an injury. A wound made with a sharp in¬ 
strument or with one having an edge.9 

-In constmction or engineering parlance. A 

channel, trench, or groove made by cutting or dig¬ 
ging, as a ditch, a canal, or an excavation through 
rising ground for a railroad-bed or road; a cut¬ 
ting,^® So used, it has been held to be the opposite 
of ‘^embankment.”^^ 

-^In printing. An engraved block or plate for 

printing; also the impression from such an engrav- 
ing.^2 ixi this sense, under particular circumstanc¬ 
es, “cuts” has been held to be a generic term and to 


include ^^dies;”l^ bnt in other connections it has 
been distinguished from “ehromo” see 14 C.J.S. p 
1115 note 7, “paster” and “sticker.”^^ 

-Other uses. As a logging term see the C.J.S. 

title Logs and Logging § 19, also 38 C.J. p 162 note 
2-p 175 note 88, § 29, also 38 C.J. p 185 note 73- 
p 188 note 34, and as a mining term, or as used in 
the petroleum trade see the C.J.S. title Mines and 
Minerals § 3, also 17 C.J. p 690 notes 20-22. 

-Phrases. “Cut of the mill,”i5 ^cut^ of the 

oii^”i6 ^^cnt of timber,”1'^ “cut or device ... to 
distinguish one ballot from another,and “entire 

cut.”^9 

As a Verb 

-Present tense. To cut or sever by the applica¬ 
tion of a sharp knife or edged instrument of some 
kind; to make an incision with an edged tool or a 
sharp instrument.2When applied to the injuring 
of persons by cutting, the use of some instrument 
has been held to be essential and when applied 
to trees it has been held to imply ownership.^^ 
“Cut” has been compared with, or distinguished 
from, “melt,”23 and “stab,”^^ although “cut” and 
“stab” have been recognized as equivalents in cer¬ 
tain cases and contexts.2 5 

Cut off. Entirely separated ;26 also the copper 
content in ore classed as merchantable.^^ 


goods and profits, to give an ac¬ 
count to the escheator, who did the 
like to the exchequer.—Black L.D, 

Gustos terras—In old English law, 
guardian, warden, or keeper of the 
land.—Black L,I>. 

5. A maxim meaning- "Let him be 
the guardian of the body of the in¬ 
fant to whom the inheritance can 
not come.”—Morgan Leg.Max. 

6. A maxim meaning "A guardian 
can make the estate of an existing 
heir under his guardianship better, 
not worse.”—Black L.D. 

Applied in Bedford’s Case, 7 Coke 
7b, 77 Reprint 421. 

f. Black L.I>. 

"The duties on wool, sheep-skin, or 
wool-pelts and leather exported were 
so called, and were payable by every 
merchant, stranger as well as na¬ 
tive, with the exception that mer¬ 
chant strangers paid one-half as 
much again as natives.’^—^Black L.D., 
citing 1 Blackstone Comm, p 314. 

a Black L.D. 

"Aliens duty” 

“Imposts of 3d. in the pound, due 
formerly in England from merchant 
strangers only, for all coirynodities, 
as well imported as exported. This 
was usually called the ’aliens duty,’ 
and was first granted in 31 Edw. I.” 


—Black L.D., citing 1 Blackstone 
Comm, p 314; 4 Inst. 29. 

9. La.—State v. Patza, 3 La.Ann. 
512, 514. 

Or.—State v. Cody, 23 P. 891, 894, 
24 P. 895, 18 Or. 506. 

10. Century D. 

11. N.H,—^Miner v. Hopkinton, 60 
A. 433, 434, 73 N.H, 232. 

12. Webster New Int.D. 

la Mass.—^Hougton v. Watertown 
P, Ins. Co., 131 Mass. 300, 301. 

14. Minn.—Quinn v. Markoe, 35 N. 
W. 263, 264, 37 Minn. 439. 

See also the C.J.S. title Elections § 

I 179, and 20 C.J. p 159 note 31—p 
160 note 40. 

15. Bhrase defined 

All merchantable lumber—every¬ 
thing that the mill saws, with the 
exception of culls; the product of the 
mill.—Sloan v. Allegheny Co., 46 A. 
1008, 1004, 91 Md. 501. 

16. Cal.—^Alamitos Land Co. v. Shell 
Oil Co., 44 P.2d 573, 676, 3 Cal.2d 
396. 

17. Me.—Cormier’s Case, 127 A, 434, 
124 Me. 237. 

18. Minn.—Quinn v. Markoe, 35 N. 
W. 263, 264. 37 Minn. 439. 

See also the C.J.S. title Elections § 
179, and 20 C.J. p 159 note 31— 
p 160 note 40. 

4M 


19. Wash.—^Northup-Hage Lumber 
Co. v. Eureka Cedar Lumber & 
Shingle Co., 195 P. 1052, 1053, 114 
Wash. 669. 

20- T7.S.—American Steel & Wire 

Co. v. Penning Wire & Pence Co., 
C.C.Iowa, 176 P. 564, 671, quoting 
Century D. 

21. Or.—State v. Cody, 23 P. 891, 
894, 24 P. 895, 18 Or. 506. 

17 C.J. p 688 note 16 [a]. 

22. Meaning “to cut as his own” 
Where one covenanted to permit 

another “to cut all hemlock, 
spruce,” etc., located on a certain 
lot, it was held that ‘the words “to 
cut” import the same right as “to 
cut as his own,” or as “to have.”— 
Brown v. Bishop, 74 A, 724, 727, 105 
Me. 272. 

23. XJ.S.—Linde Air Products Co. v. 
Morse Dry Dock & Repair Co., C. 
C.A.N.T., 246 P. 834, 838. 

24. La.—State v. Patza, 3 La.Ann. 
512, 514. 

25. Tenn.—Starks v. State, 7 Baxt. 
64, 65—Jarnagin v. State, 10 Xerg. 
529, 531. 

1 26, N.T.—Tillotson v. Hudson River 
R. Co., 15 Barb. 406, 410. 

27. U.S.—^Nevada Consol. Copper 
Co. V, Consolidated Copp ermines 
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As a shorter and straighter line of railroad used 
to reduce length of passage or to connect two main 
lines of railroad see the C.J.S. title Railroads § 1, 
also 17 C.J. p 690 text and notes 32, 33. 

Cut out. A term used with reference to the prac¬ 
tice of cattlemen on ranches to round up the cattle 
each spring and separate the cattle of the several 
ranches and owners.^ 8 

Other phrases: ‘‘Cut and lumber,”^9 and 

penetrate,”^^ “cut and remove,”^^ “cut by or for 
“cut off an ear,”^3 «cut or girdle or box 
pine trees” see Box 11 C.J.S. p 762 note 46, “cut, or 
procure to be cut,”^^ out, cancel, obliterate or 
deface,“cut over,”^® “cut, penetrate and 

wound,”37 ^^cut, remove, and manufaeture,”38 

stab or wound,“cut, strike, or stab,”^^ “cut 
through a street,^ “once cut over,”^^ “shoot, stab, 
cut or wound,and “stab, cut or wound.”^^ 

-Cutting. As a verbal noun, in one sense, the 

participle, “cutting,” is used to designate a wound¬ 
ing with an instrument having a sharp edge,^^ and, 
in another sense, an excavation made through a hill 
or rising ground, in constructing a road, railroad. 


canal, etc.; the opposite of filling.Used parti- 
cipially, the word has been held to be included with¬ 
in the word “tearing,”^and distinguished from 
“biting,”4S and “splitting.”^ 9 

Cutting metal, A term which has been applied 
to burning metal by directing a heating jet upon 
oxidizable metal along any preferred line, thereby 
raising the metal in its path to a temperature per¬ 
mitting oxidation without fusion or melting, and si¬ 
multaneously putting .an oxygen jet under pressure 
on and along the heated line, and then driving the 
two jets along the line of heat, resulting in a clean 
severance or eut.^O 

Other phrases: “At the time of cutting there- 
of,”^i “capable of cutting and properly binding,”^- 
“cutting and removing,” 5 3 “cutting and wound- 
ing,”^^ “cutting and wounding with a knife,”^^ “cut¬ 
ting down or otherwise destroying,6 “cutting hre- 
wood,”^'^ “ ‘cutting’ glass,”^^ “cutting, hauling, raft¬ 
ing, or driving logs,” ^ 9 “ ^cutting’ ... of 
trees,and “stril^ing and cutting ;”6i and also 
“cuttings on the line of the road.”^^ Still other 
phrases treated elsewhere in this work are listed in 
the subjoined note.^^ 


Corporation, D.C.Nev., 44 F.2d 192, 
199. 

See also the C.J.S, title Mines and 
Minerals § 3. 

28. N.J.—^Hebberd v. Southwestern 
Land & Cattle Co., 36 A. 122, 126, 
55 N.J.Eq. 18. 

17 C.J. p 690 note 37. 

29. Miss.—Cuevas v. Cuevas, 110 So. 
865, 866, 145 Miss. 456. 

30. “Stab” equivalent 

Tenn.—Starks v. State, 7 Baxt. 64, 
65. 

31. Ark.—Harris v. Terhune, 230 S. 
V7. 555, 556, 148 Ark. 445. 

17 C.J. p 689 note 18 [c]. 

32. Tex.—Galveston, H. & H. R. 
Co. V. Hill Mercantile Co., 71 S.W. 
797, 798, 31 Tex.Civ.App. 196. 

33. N.C.—State v. Girkin, 23 N.C. 
121, 123. 

34. U.S.—U. S. V. Leatherberry, D. 
C.Miss., 27 P. 606. 

35. Ky.—Bennett v. Common¬ 
wealth, 118 S.W. 332, 334, 133 Ky. 
452. 

36. Tex.—Jasper County Lumber 
Co. of Texas v. Smith, Civ.App., 
91 S.W.2d 834, 835—Cammack v. 
R-L Lumber Co„ Civ.App., 258 S. 
W. 488, 490. 

37. “Stab” equivalent 

Tenn.—^Jarnagin v. State, 10 Yerg. 
529, 531, 

38. Ala.—Yarbrough v. Stewart, 71 
So. 986, 196 Ala. 160, 161, 

39. Pa.—Commonwealth v. Graff, 33 
Pa.Co. 49, 50. 


40. Ky.—Morehead v. Bittner, 50 S. 
W. 857, 859, 106 Ky. 523, 20 Ky.L. 
1986. 

17 C.J. p 689 note 16 [c]. 

41. N.J.—Zygmunt v. Avenue Real¬ 
ty Co., 155 A. 544, 546, 108 N.J.Eq. 
462. 

42. U.S.—^West Yellow Pine Co. v. 
Sinclair, 90 So. 828, 831, 83 Pla. 
118. 

43. W.Va.—State v. Coontz, 117 S. 
E. 701, 703, 94 W.Va. 59. 

44. U.S.—State v. Coontz, supra. 

71 C.J. p 1623 note 81. 

45. Or.—State v. Cody, 23 P. 891, 
894, 18 Or. 506. 

46. Century D. 

17 C.J. p 691 note 42. 

47. Ill.—Burton v. Wylde, 103 N.E. 
976, 978, 261 Ill. 397. 

48. Eng.—Rex v. Harris, 7 C. & P. 
446, 32 E.C,L. 700. 

49. Idaho.—Stewart v. St. Joseph 
Lead Co., 286 P. 927, 928, 49 Idaho 
171. 

50. U.S.—^Linde Air Products Co. v. 
Morse Dry Dock & Repair Co., 
C.C.A.N.Y., 246 P. 834, 838. 

51. U.S.—^Tennessee Mining & Mfg. 
Co. V. New River Lumber Co., C.C. 
A.Tenn., 5 P.2d 559, 560. 

52. Wis.—Osborne v. McQueen, 29 N. 
W. 636, 639, 67 Wis. 392. 

53. U.S.—U. S. V. Stone, D.C.Idaho, 
49 F. 848. 

64. Eng.—Reg. v. McLoughlin, S 
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C. & P. 635, 638, 34 E.C.D. 934. 
173 Reprint 651. 

55. Ky.—Bailey v. Commonwealth, 
70 S.W. 838, 839. 

56. Eng.—Rex v. Taylor, R. & R. 
277. 

57. Held to include “chopping, 
splitting, sawing, whittling, break¬ 
ing or any other mode of adaptation 
to the end desired.'^—Stewart v. St. 
Joseph Lead Co., 285 P. 927, 928, 929, 
49 Idaho 171. 

53. U.S.—^Binns v. Lawrence, N.Y., 
12 How. 9, 17, 13 L.Ed. 871. 

59. Me.—Cormier's Case, 127 A. 
434, 124 Me. 237. 

60. To procure crude turpentine 

“As to whether or not this [plac¬ 
ing lightwood streaks upon the tim¬ 
ber for the purpose of procuring 
crude turpentine therefrom] was a 
‘cutting’ of said trees 
was a question for the jury.”—How¬ 
ard V. State, 81 So. 345, 346, 17 Ala. 
App. 9. 

61. Eng.—Rex v. McDermot, R. & 
R. 264. 

62. Mich.—Grand Rapids & Bay 
City R. Co. V. Van Deusen, 29 
Mich. 431, 436. 

17 C.J. P 691 note 42 [a]. 

63. “Cutting hair'* distinguished 
from “barbering” see 9 C.J.S. p 
1540 note 98. 

“Cutting timber” see the C.J.S. ti¬ 
tle Logs and Logging § 19, also 38 
C.J. P 162 note 2—p 176 note 88 and 
17 C.J. p 691 note 44. 
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As an Adjective 

Botli tlie present and the past participles, “cut¬ 
ting*” and “cut” respectively, h-'jve been used adjec- 
tively in phrases which have been judicially con¬ 
strued, defined, or discussed. 

Cut glass tumblers. As used in trade or com¬ 
merce, the term applies only to tumblers the sides of 
which have been cut or ground. 

Cut-off lever. The lever on a machine for mak¬ 
ing sewer pipe which operates the knife used to cut 
the pipe to the required length,®^ 

Cut rate. A term used in various lines of busi¬ 
ness meaning underselling the current market pric¬ 
es.^® 

Cut shell, A shell in which the part containing 
the shot is nearly severed from that containing the 
powder.^'^ 

Cut tobacco. Granulated tobacco, distinguished 
from “snuff.” The term includes “curly cut,” 
“fine cut,” “long cut,” and “straight cut” tobacco, 
prepared and used for chewing or smoking.®^ 

Cutting plant. A plant, frequently illicit, wherein 
alcohol is cut or modified and colored and flavored 
to resemble whisky, and then bottled and labeled.*^^ 

Other phrases: “Cut coral,“cut flowers,”'^^ 
“cut leather,”'^3 out count,“cut-over 

lands,”'^^ “cut timber,“finished . . . cut, or 

simply basted,and “straight cut cigarettes 


also “cutting edge of concrete” and “cutting edge 
of masonry,””^ 9 ^^outting knives and blades used in 
power or hand maehines,”^^ “cutting privilege,”^! 
and “cutting size.”^^ 

CUTOH. An extract of the bark of the mangrove, 
used for tanning.^^ 

CUTCHBEREY. In Hindu law, a court, a hall, an 
office, the place where any public business is trans¬ 
acted. The term is a corruption of Kachari.^^ 

CUTH or COUTH. A Saxon term, meaning known; 
knowing. 

CUTHRED. A knowing or skillful counsellor.^® 

CUTLASS. A short, heavy, curving sword, used by 
sailors on war vesselsa deadly weapon.^^ 

CUTLER. Either a man who makes edged tools oi- 
one who grinds them.S^ 

CUTLERY. All cutting tools made of steel, such 
as knives, forks, scissors, razors, shears, etc.; edged 
or cutting instruments in general.^® 

OUTFURSE. One who steals by the method of cut¬ 
ting purses;in old crinoinal law, an offender an¬ 
swering to the modern pickpocket.®^ 

CUTTER. That which cuts; an instrument or tool, 
or a part of one, that cuts.®® 


64. TJ.S.—Binns v. Lawrence, N.Y., 
12 How. 9, 16, 13 L.Ed. 871. 

17 C.J. p 690 note 26. 

65. Mo.—Dickey v. Dickey, 86 S. 
W. 909, 910, 111 Mo.App. 304. 

66. Alta.—Douglas v. Locke, 24 
Dom.L.R. 238, 240, 31 West.L.R. 
716, 9 West.Wkly 42. 

67. Ala.—^White v. State, 71 So. 
452, 454, 195 Ala. 681. 

17 C.J. p 691 note 40. 

68. U.S.—Venable v. Richards, C.C. 
Va., 28 D.Cas.No.16,913, 1 Hughes 
326, 331, 332. 

6^, TJ.S.—’Weyman-Bruton Co. v. 

Ladd, D.C.N.D., 231 F. 898, 902— 
■ Ginter v. Kinney Tobacco Co., C. 
C.JSr.T., 12 F. 782. 

70. U.S.—Heller v. U. S., C.C A. 
Wis., 57 F.2d 627, 628. 

71. tJ.S.—U. S. V. Bartiromo, 9 Ct. 
Cust.App. 183, 186. 

72. TJ.S.—U. S. V. American Ex¬ 
press Co., 8 Ct.Cust.App. 195. 

73. U.S.—TJ. S. V. White, 2 CtCust. 
App. 80, 83. 

74. Utah.—^National Grocery Co. v. 
Pratt-Low Preserving Co., 17 P. 
2d 51, 52, 170 Wash. 575. 


75. U.S.—Tennessee Mining & Man¬ 
ufacturing Co. V. New River Lum¬ 
ber Co., C.C.A.Tenn., 5 P.2d 559, 
560. 

Miss.—State ex rel. McCullen v. 

Adams, 188 So. 551, 552. 

Wash.—Carlisle-Pennell Lumber Co. 
V. Joe Creek Shingle Co., 230 P. 
425, 131 Wash. 501. 

76. Mo.—Keeton v. Audsley, 19 Mo. 
362, 363, 61 Am.D. 560. 

77. Philippine.—Rubert v. U. S., 8 
Philippine 352, 354. 

17 C.J. p 688 note 16 [e]. 

78. U.S.—Ginter v. Kinney Tobac¬ 
co Co., C.C.N.Y., 12 F. 782. 

79. U.S.—Foundation Co. v. O’ 
Rourke Engineering Constr. Co,, 
N.Y., 228 F. 515, 516, 143 C.C.A. 
97. 

80. U.S.—-U. S. V. American Ex¬ 
press Co., 12 CtCust. App. 483, 
485. 

81. Fla.—^West Yellow Pine Co. v. 
Sinclair, 90 So. 828, ,831, 83 Fla. 
118. 

82. U.S.—^Downing v. U. S., C.C.N. 
Y., 172 F. 447, 448. ' 

83. U.S.—U. S. v. Harden, C.C. 
1 Mass., 175 F. 153. 
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84. Black L.D. 

85. Black L.D. 

See also Couthutlaugh 21 C.J.S. p 
863 note 22. 

86. Black L.D. 

87. Webster New Int.D. 

88. Porto Rico.—People v. Rivas, 
16 Porto Rico 581, 589. 

£9. U.S.—American Stainless Steel 
Co. V. Ludlum Steel Co., C.C.A.N. 
Y., 290 F. 103, 106. 

SO. U.S.—Simmons Hardware ' Co. 

V. Lancaster, C.C.Mo., 31 F. 445. 
Kair clippers 

U.S.—Koch V. Seeberger, C.C.Ill., 30 
F. 424. 

“Pocket cutlery” and “table cutlery” 
U.S.—Simmons Hardware Co. v. 

Lancaster, C.C.Mo., 31 F- 445. 

91. Black L.D. 

“A. common practice when men 
wore their purses at their girdles, 
as was once the custom.”—Black L. 

D. 

92. Burrill L.D. 

93. Century D, 
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CUTTEB^CYCLONE 


Cutter of the tallies. In old English law, an offi¬ 
cer in the exchequer, to whom it belonged to pro¬ 
vide wood for the tallies, and to cut the sum paid 
upon them, etc.^^ 

Pif>e cutter. A tool, worked by hand, which 
gTasps the pipe to be cut between two jaws, one or 
both of which is provided with a knife, and is then 
revolved around the pipe, the jaws being gradually 
brought nearer together, as the cut progresses, by 
means of a set screw or other device. 

CUT-THROAT MORTGAGE. A contract by the 
terms of which property was pledged as security for 
debt at an exorbitant rate of interest; and, if not 
paid within a limited time, all right and title there¬ 
to was forfeited.96 

CUTWAL or KATWAL. The chief officer of police 
or superintendent of markets in a large town or 
city in India.^'^ 

CWT, As the abbreviation for ^ffiundred weight, 
see Abbreviations 1 C.J.S. p 276 note 5; and as the 
twentieth part of a ton see the C.J.S. title Weights 
and Measures § 1, also 17 C.J. p 691 notes 48, 49. 

CY. In law French, here; also as, or so.^^ 

CYCLE. A measure of time; a space in which the 
same revolutions begin again; a periodical space of 
time.99 


As an electrical term see the C.J.S. title Elec¬ 
tricity § 1. 

OYOLOHE. It has been said that the word is de¬ 
rived from the Greek, the noun being ‘^kuklos,'^ a 
circle, and the verb being “kukloein/^ to move in a 
circle, or to move around, or to whirl around.^ It 
has been defined as meaning any atmospheric move¬ 
ment, gentle or rapid, general or local, on land or 
at sea, in which the wind blows spirally around and 
in toward the center; an atmospheric disturbance 
extending over an area of one hundred to five hun¬ 
dred miles in diameter, characterixed by a decrease 
of barometric pressure toward the center and by 
winds directed spirally inward; a rotary storm or 
whirlwind of extended circuit. In certain regions 
windstorms are designated as cyclones, which, pass¬ 
ing through a narrow strip of country, more or less 
confined, with such resistless force as to twist, 
break, and uproot trees, unroof and turn over hous¬ 
es, and destroy property in their march, more or 
less eccentric in their movements; and it is not too 
much to say that this designation is one of common 
acceptance among the people.^ The term includes 
the hurricane, typhoon, bagino, and other tropical 
storms.3 “Cyclone” has been compared with, and 
distinguished from, “hurricane,”^ and “tornado;”^ 
although there is some diffierence of opinion as to 
whether or not in their usual and ordinary ac¬ 
ceptation “cyclone” and “tornado” are synonymous, 
some courts holding that, in popular use, the words 
are synonymous,^ others holding that the generally 
accepted meaning of the terms is not the same.*^ 
Phrases: “A cyclone or tornado,”^ and “a cyclone, 


94. Black L.D. 

95. U.S.—Saunders v. Allen, N.Y.. 
60 F. 610, 9 C.C.A. 157. 

96. Ky.—W. G. Duncan Coal Co. v. 
David Duncan & Co., 97 S.W. 43, 
44, 29 Ky.L. 1249. 

Early frontier liistory 

“This contract has the earmarks 
of ‘a Kansas cut-throat mortgag-e.' 

In the early history of 

frontier life in some of our western 
states such contracts have been up¬ 
held, but they have never been 

countenanced by the courts of this 
commonwealth."—W. G. Duncan 
Coal Co. V. David Duncan & Co„ 
supra. 

97. Black L.D. 

98. Black L.D. 

See also Ci 14 C.J.S. p 1118 note 59. 
Cy-apres—hereafter.—Black L.D. 
Cy-devant—heretofore.—Black L. 

D. 

See also Ci devant 14 C.J.S. p 1118 
note 59. 

99. Black L.D. 

1. U.S.—Maryland Casualty Co. v. 


Finch, Minn., 147 F. 388, 393, 77 
C.C.A. 566, 8 L.R.A.,N.S., 308. 

2. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Insurance Co., 
C.C.A.Minn., 292 F. 5, 6, quot¬ 

ing Corpus Juris. 

Mich.—Federal Commercial & Sav¬ 
ings Bank v. Continental Life 
Ins. Co., 242 N.W. 250, 251, 258 
Mich. 140. 

17 C.J. p 691 note 50-p 692 note 54. 
Other definitions 

“A violent storm, often of vast' 
extent, characterized by high winds 
rotating about a calm center of 
low atmospheric pressure. This 
center moves onward, often with a 
velocity of as much as twenty or 
thirty miles an hour.” 

Colo.—Federal Life Insurance Co. 
V. Hall, 11 P.2d 215, 216, 90 Colo. 
581. 

17 C.J. p 692 note 52 [a] (3). 

8. Colo.—Federal Life Ins. Co. v. 
Hall, supra. 

4. Ind.—Queen Ins. Co. v. Hudnut 
Co., 35 H.E. 397, 398, S Ind.J^p. 
22 . 


5. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Insurance Co., C. 
C.A.Minn., 292 F. 5, 6—Maryland 
Casualty Co. v. Finch, Minn., 147 
F. 388, 393, 77 C.C.A. 566, 8 L.R. 
A.,N.S, 308. 

Colo.—Federal Life Insurance Co. v. 
Hall, 11 P.2d 215, 216, 90 Colo. 
581. 

Ind.—Queen Insurance Co. v, Hud¬ 
nut Co., 35 N.E. 397, 3 98, 8 Ind. 
App. 22. 

Minn.—Tupper v. Massachusetts 
Bonding & Insurance Co., 194 N. 
W. 99, 100, 156 Minn, 65. 

6. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Insurance Co., C, 
C.A.Minn., 292 F. 5, 6—Maryland 
Casualty Co. v. Finch, Minn., 147 
F. 388, 396, 77 C.C.A. 566, 8 L.R.A., 
N.S., 308. 

7. Minn.—Tupper v. Massachusetts 
Bonding & Insurance Co., 194 N. 
W. 99, 100, 156 Minn. 65. 

8. “A’’ as hearing on construction 

*Tt is urged that the words ‘a cy¬ 
clone or tornado’ . . . are in¬ 

terchangeable, and refer to storms 
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tornado or hurricane;”^ and also '^earthquakes or 
cyclones.”^^ 

CYCLONE AND TORNADO INSURANCE. See 
the C.J.S. title Insurance § 11. 

CYLINDER. Any cylindrical portion of a ma¬ 
chine, especially if hollow, proportioned so that 
the length of it exceeds the diameter; a cylindri¬ 
cal body which is hollow.^^ It has been held equiv¬ 
alent to "disc.'^i 2 

Cylinder glass. The term is descriptive of glass 
manufactured by first blowing the glass into large 
cylinders, flattening it on hot iron plates, then cut¬ 
ting it into squares and sizes named in the statute, 
and finishing it by polishing or beveling.^^ 

Other phrases: "Glass cylinder,” and "right cyl- 
inder.”^^ 

CYLINDRICAL. Having the form of a ejdinder, 
or partaking of its proper ties. 

Cylindrical surface. A surface of constant curv¬ 
ature.^® 

OYNEBOLT. A mulct anciently paid by one who 
killed another, to the kindred of the deceased.!'^ 

CYNE-BOT, or CYNE-GILD. The portion belong¬ 
ing to the nation of the mulct for slaying the king, 
the other portion or "were” being due to his fam- 
ily.18 

OYPHONISM. That kind of punishment used by 
the ancients, and still used by the Chinese, called 
by Staunton the "wooden collar,” by which the neck 
of the malefactor is bent or weighed down.^9 


OY PRES or CY PRES DOCTRINE. As an equi¬ 
table doctrine or rule of construction see the C.J.S. 
titles Charities § 52, Perpetuities § 37, also 48 C.J. 
p 999 notes 79-91, and Wills § 596, also 69 C.J. p 71 
notes 6-9. 

CYROE. In Saxon law, a church.20 

OYROGRAPHARIUS. In old English law, a cy- 
rographer; an officer of the bancus, or court of com¬ 
mon beneh.2i 

CYROGRAPHUM. The name of a deed or char¬ 
ter among the Saxons; a charter, written in two 
parts, with the word "cyrographum” in capital let¬ 
ters between, through which it was divided by cut- 
ting.22 In more modern use, any writing, as a note 
of hand.23 

CYSTICERCUS. The larval form of certain species 
of tapeworms having the head and neck of a tape¬ 
worm attached to a sac-like body filled with fluid; 
—called also a bladder worm, hydatid, and measle 
(as, pork measle.) These larvae live in the tissues 
of various living animals, and, when swallowed by 
a suitable animal, develop into adult tapeworms 
in the intestine.24 

CZAR. Also written "zar,” "tsar,” "tzar,” etc. The 
title of the former emperors of Russia, derived from 
the old Slavonic "eesar,” king or emperor, which, 
although long held to be derived from the Roman 
title "Caesar,” is almost certainly of Tartar origin.25 
The Slavonic word ultimately represents the Latin 
"Caesar,” but came, according to Miklosich, through 
the medium of a Germanic language in which the 
word had the general sense "emperor. ”26 


of the same nature, and that, if it 
had not "been intended to use them 
in a synonymous sense, the word 
'tornado' would have been preceded 
by the indefinite article ‘a.’ We 
think this unduly emphasizes the 
importance of a correct grammati¬ 
cal construction of the language of 
the policy. The generally accepted 
meaning of the words 'cyclone' and 
‘tornado’ is not the same."—Tupper 
V. Massachusetts Bonding & Insur¬ 
ance Co., supra. 

9. “A very liigh wind prevailing” 
distinguished 

Colo.—Federal Life Insurance Co. v. 
Hall, 11 F.2d 215, 216, 90 Colo. 
581. 

10. U.S.—Maryland Casualty Co. v. 
Finch, Minn., 147 F. 388, 395, 77 
C.C.A. 566, 8 L.R.A.,N.S., 308. 

11. U.S.—Eastern Paper Bag Co. v. 
Continental Paper Bag Go., C.C. 
Me., 142 F, 479, 499. 

17 C.J. p 695 note 1. 


12. U.S.— Hy-Lo Unit & Metal | 

Products Co. V. Remote Control 
Mfg. Co., C.C.A.Cal., 83 F.2d 345, 
347. 

13. U.S.—Riegelman v. U. S., C.C. 
N.Y., 127 F. 493. 

14. U.S.—Eastern Paper Bag Co. v. 
Continental Paper Bag Co., C.C. 
Me., 142 F. 479, 498. 

15. Century B. 

16. TJ.S.—General Electric Co. v. 
Parr Electric Co., D.C.N.Y., 21 F. 
Supp. 471, 478. 

17. Black L.I). 

18. Black L.D. 

19. Black L.r>. 

20. Black L.D. 

Cyricbryce—breaking into a 
church.—Black L.D. 

, Cyricsceat—tribute or payment 
dtie to the church.—Black L.D. 

2t Black L.D. 


22. Burrill L.D., citing 1 Reeves 
Hist.Eng.L. p 10. 

See also Charta 14 C.J.S. p 559 note 
12 . 

23. U.S.—Gibbs v. Usher, C.C.Mass., 

10 F.Cas.No.5,387, Holmes, 348, 

352. 

24. Neh.—Russo v. Swift & Co., 286 
N.W. 291, 293. 

25. Black L.D., citing 8 Encyc. 
Americana p 378. 

26. Black L.D., citing 2 New Eng. . 
D., Oxford 1893, p 1308. 

History 

(1) “In the beginning of the 10th 
century the Bulgarian prince Sy- 
meon assumed this title, which re-' 
mained attached to the Bulgarian 
crown. In 1346 it was adopted by 
Stephen Duschan, king of Serbia. 
Among the Russians the Byzantine 
emperors were so called, as were 
also the khans of the Mongols that 
i ruled in Russia. Ivan III, grand 
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CZAREVITCH. Also spelled '^czarewieh,” “tsare- 
viteh/’ and, after the Polish, ‘^ezarowitz,” ‘‘ezai*o- 
witeh,^^ etc.27 A son of the Russian czar and czar- 
ina.28 

CZAREVNA or TSAREVNA. A daughter of the 
Russian czar.29 

CZARINA. The title of former empresses of Rus- 
sia.3<^ 

CZARITZA or TSABITSA. The Russian title for 
which “czarina'^ is in ordinary English use.^i 

D. As an abbreviation for ‘^demissione,” ^'dialogue,” 
^^dietum,” ^^digesta,” “digestum,’’ “district,’’ and, 
“doctor” see Abbreviations 1 C.J.S. p 276 note 5 in 
Pocket Parts. The fourth letter of the English al¬ 
phabet. In the Roman system of notation, this let¬ 
ter stands for five hundred, and, when a horizontal 
dash or stroke is placed above it, it denotes five 
thousand. 32 It is sometimes used in the old books 
instead of “t,” at the end of Latin words, as “capud” 

for “caput.”23 

DACION. In the Spanish law, delivery, which was 
formerly essential to the existence of a binding con¬ 
tract. 2 4 

DACTYLOG-RAPHY. The scientific study of finger 
prints as a means of identification,^® 


DAD OR. In Spanish law, the drawer of a bill of 
exchange.^® 

DAG-G-E. A kind of gun.®7 

DAG-G-ER. A generic term, defined as meaning any 
straight, stabbing weapon, including the dirk, stilet¬ 
to, poniard, etc.; any straight knife to be worn on 
the person which is capable of inflicting death, ex¬ 
cept what is commonly known as a pocket knife.^^ 
“Dagger” has been held synonymous with “diTk;”29 
compared with “bowie knife” see 11 C.J.S. p 761 
note 25; and, as defined in a particular statute, 
distinguished from “dirk.”*^® 

Within a statute making it unlawful to carry or 
have in one’s possession see the C.J.S. title Weapons 
§ 6, also 68 C.J. p 27 note 44. 

Phrases: “ ^owie-knife’ or ^dagger,’ and 
“dirk or dagger.”^^ 

DAGDSRREOTYPIST. One who takes daguerreo¬ 
type pictures.^ ^ He has been classed as an artisan 
rather than an artist. 

Phrase: “Ambrotypist or daguerreotypist” see 3 
C.J.S. p 1037 note 84. 

DAGDS or DAIS. The raised floor at the upper 
end of a hall;"^® also the cloth which covered the 
king’s table.^® 

DAILY. Day after day, day by day;^7 every day, 


prince of Moscow, held the title, and 
Ivan IV, the Terrible, in 1547, 
caused himself to be crowned as 
czar. In 1721 the Senate and clerg-y 
conferred on Peter I. in the name 
of the nation, the title Emperor of 
Russia, for which in Russia the 
Latin word imperator is used, Pe¬ 
ter the Great introduced the title 
imperator, 'emperor,’ and the official 
style then became ‘Emperor of all 
the Russias, Tsar of Poland, and 
Grand Duke of Finland’; but the 
Russian popular appellation con¬ 
tinued to be tsar (the preferable 
modern spelling’).”—Black L.D., cit¬ 
ing 2 New English D. p 1308, and 
8 Encyc.Americana p 378. 

(2) “The last tsar was Nicholas 
II, who abdicated on March 15, 
1917, and was later executed,’’— 
Black L.D. 

27. Black L.D., citing 2 New Eng¬ 
lish D. p 1308. 

2a Black L.D. 

Orig*inally a title 

The word was used as a title dur¬ 
ing the time of Peter I and his son, 
Alexis, after whose death imperial 
princes were called grand dukes.— 


Black L.D., citing 6 New Int.Encyc. 
p 420. 

2a Black L.D. 

Originally a title 

As a title, however, the word has 
been superseded, since the time of 
Paul I (1754-1801), by that of grand 
duchess.—Black L.D. citing 6 New 
Int.Encyc. p 420; 2 New English 

D. 1308, Webster D. 

30. Black L.D. 

31. Black L. D., citing 2 New Eng. 
D. p 1308. 

32. Black L.D. 

3a Burrill L.D. 

34. Escriche Diccionario. 

Dacion in solutum is the giving 
of something in payment of a debt. 
—Escriche Diccionario, 

35. Iowa.—State v. Steffen, 230 N. 
W. 536, 537, 210 Iowa 196, 78 A. 
L.R. 748. 

History and development discussed 
Nev.—State v. Kuhl, 175 P. 190, 191, 
42 Nev. 185, 36 A.L,R. 1694. 

30. Escriche Diccionario. 

37. Black L.D. 

17 C.J. p 696 note 27. 

439 


3a Cal.—People v. Ruiz, 263 P. 836, 
837, 88 Cal.App’. 502. 

Tex.—Bivens v. State, 113 S.W.2d 
921, 133 Tex.Cr. 604. 

39. Cal.—^People v. Ruiz, 263 P- 

836, 837, 88 Cal.App. 502. 

40. Tex.—Bivens v. State, 113 S.W. 
2d 921, 133 Tex.Cr. 604. 

41. Tex.—Bivens v. State, supra, 

42. Cal.—People v. Ruiz, 263 P. 836, 

837, 88 Cal.App. 502. 

43. Century D. 

44. *‘His labor is more manual than 
mental. He works more by rule, 
than under the inspiration of genius. 
The process by which he accomplish¬ 
es his undertaking, is mainly me¬ 
chanical; and success in his voca¬ 
tion demands, not creative power, 
but dexterity, contrivance, and the 
skillful application of fixed rules. 
He follows an art, but not one of 
the fine arts."—^Barnes v. Ingalls, 39 
Ala. 193, 201. 

45. Black L.D. 

46. English L.D. 

47. Mich.—^Hartman v. Village of St. 
Clair Shores, 225 N.W. 493, 494, 
246 Mich. 603. 
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evei'y day in the week, or every day in the week ex¬ 
cept oiie.^^ The word implies more than one day.'^^ 

Other phrases: ^^Daily balances,^^daily bank 

balances,^^daily neeessity/^52 newspaper^^ 

see the C.J.S. title Newspapers § 1, also 17 C.J. p 
696 notes 34-44, and 46 C.J. p 19 note 21-p 20 note 
49, ^^daily ocenpation,^’^^ ^^daily rate of pay,”^^ and 
^4aily wagcs.’’^^ 

DAIRY. The place, room, or house where milk 
is kept and converted into butter or cheese; the 
department of farming or of a farm that is con¬ 
cerned with the production of milk, butter, and 
cheese any farm, farmhouse, cowshed, milk store, 
milk shop, or other place from which milk is sup¬ 
plied, or in which milk is kept for purposes of 
sale;^7 an establishment for the sale or distribu¬ 
tion of milk or milk products.^® 

Phrases: “And/or dairy products made in the 
semblance of ice cream,’^^9 <^dairy butter’’ see 12 
C.J.S. p 862 note 93, “dairy., or other farm prod¬ 
ucts,and “dairy products.”®! 

DAIRYING-. The occupation or business of a 
dairy-farmer or dairyman.®^ It has been held to be 
included in “agriculture,” in the broad use of that 
term,®^ 


DAIRYMAN. The term includes cow keeper, pur¬ 
veyor of milk, or keeper of a dairy.®^ 

DAIS. See Dagus or Dais ante. 

DAKER or BIKER. Ten hides.®® 

DAKOTA. A former territory of the United States, 
—^in 1889 divided and organized into the States 
called North Dakota and South Dakota.®® 

DALE, SALE, and VALE. Fictitious names of 
places, used in the English books as examples; thus, 
“The manor of Dale and the manor of Sale, lying 
both in Vale.”®'^ 

BALDS, DAILDS, DAILIA. A certain measure of 
land; such narrow slips of pasture as are left be¬ 
tween the plowed furi’ows in arable land.®^ 

BAM. The word is used in two different senses.®^ 
It properly means the work or structure, raised to 
obstruct the flow of the water in a river; ^but by a 
well settled usage, it is often applied to designate 
the pond of water created by this obstruction;'^® 
or a portion of the flowing water from a river 
which has been temporarily arrested.'^! While a 
dam is generally regarded as being an artificial 
mechanism,term may, in a particular connec- 


48. Black L.D. 

49. Mich.—Hartman v. Village of 
St. Clair Shores, supra, 

“Daily output of the mine” see the 
C.J S. title Mines and Minerals § 3, 
also 17 C.J. p 696 notes 45-47, 

50. Tex.—Jones v. Marrs, 263 S.W. 
570, 574, 114 Tex. 62. 

“Average daily balances” compared 
see Average 7 C.J.S. p 1306 note 
31. 

51. Idaho.—First Sec. Bank of 
Boise V. Enking, 35 P.2d 266, 269, 
54 Idaho 735. 

52. Ark.—Rosenbaum v. State, 199 
S.W. 388, 392, 131 Ark. 251, L.R.A. 
191SB 1109. ' 

“The aualifying- word *daily» is 
significant of the kind of necessitj^ 
It must be such as is required to 
meet a daily need.”—Rosenbaum v. 
State, supra. 

See also C.J.S. title Sunday § 11, and | 
60 C.J. p 1055 notes 94, 95. 

53. “Usual occupation^’ equivalent 
Tex.—International Brotherhood of 

Boiler Markers, Iron Shipbuilders 
& Helpers of America v. Huval, 
Com.App., 126 S.W.2d 476, 478. 

54. La.—Franklin v. J. P. Floria & 
Co., App., 158 So. 591, 594—Boyett 
V. Urania Lumber Co., 8 La.App. 
132. 133, 

55. Ga.—^Atlanta & W. P. R. Co. v. 
Blass, App., 2 S.E.2d 723, 724. 


Mich.—^Hartman v. Village of St. 
Clair Shores, 225 H.W. 493, 494, 
246 Mich. 603. 

Neb.—Carlson v. Condon-Kiewit Co., 
283 N.W. 220, 221. 

56. Tex.—^Associated Indemnity Cor¬ 
poration V. Wilson, Civ.App., 21 S. 
W.2d 314, 316, 

57. Wharton L.Lex. 

58. Neb.—State v. McCosh, 279 N.W. 

775, 777, 134 Neb. 780, quoting 

Webster New Int.D. 

59. Neb.—State v. McCosh, 279 N. 
W. 775, 777, 134 Neb. 780. 

60. Construed to include 

“We construe the phrase to mean 
that cheese and butter produced at 
factories or creameries may be dairy 
farm products in the intent of the 
Legislature. The same construc¬ 
tion may not be put upon malted, 
condensed, evaporated, powdered 
milk, or ice cream.”—State v. Public 
Service Commission of Wisconsin, 
242 N.W. 668, 675, 207 Wis. 664. 

61. Ky.—Pure Milk Producers <& 
Distributors Ass'ns v. Morton, 125 
S.W.2d 216, 218, 276 Ky. 736. 

62. Century D. 

63. N.H.—^Kimball v. Blanchard, 7 
A.2d S94, 396. 

See also Agriculture § 1. 

64. Eng.—Umfreville v. London. 
County, IS Cox C.C. 464, 466. 
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65. Black L.D. 

66. Webster New Int.D. 

67. Burrill L.D. 

68. Black L.D. 

69. U.S.—Oakland Club v. South 
Carolina Public Service Authority, 
D.C.S.C., 30 P.Supp. 334, 341, quot¬ 
ing Corpus Juris, 

N.J.—Colwell V. May's Landing Wa¬ 
ter Power Co., 19 N.J.Eq. 245, 
248. 

17 C.J. p 697 note 67. 

70. U.S.—Oakland Club v. South 
Carolina Public Service Authority, 
D.C.S.C., 30 P.Supp. 334, 341, quot¬ 
ing Corpus Juris. 

Iowa.—^Walker v. Dwelle, 175 N.W. 
957, 960, 187 Iowa 1384. 

17 C.J. p 697 notes 68, 69. 

Two meanings compared 

Iowa.—Walker v. Dwelle, supra. 

17 C.J. p 697 note 67 [a]. 

71. Eng.—White v. White, 42 Sc.L. 
Rep. 330, 333, citing Stroud Jud. 
D. 

Similarly expressed 

“A body of water confined or held 

by a dam.”—Oakland Club v. South 

Carolina Public Service Authority, D. 

C.S.C., 30 P.Supp. 334, 340, citing 

Corpus Juris. 

72. Cal.—Garvey Water Co. v. Hunt¬ 
ington Land & Improvement Co., 
97 P. 428, 432, 154 Cal. 232, 241— 
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tion, be appbea lo a natural barrier, especially 
where a natural bank is made to answer the same 
purposes as an artificially constructed dam.73 The 
term has been specifically defined as a barrier to 
prevent the flow of a liquid, especially a bank of 
earth, or wall of any kind as of masonry or wood, 
built across a ■watercourse, to confine and keep back 
flowing water an instrument for turning the wa- 
ter of a stream to the use of a mill;75 a mole;76 
a structure composed of -wood, earth, or other mate¬ 
rial, erected in and usually extending across the en- 
t^'re channel at right angles to the thread of the 
stream, and intended to retard the flow of water by 
the barrier or to retain it within the ohstruetion.77 
Also the word has been defined as meaning a device 
to check the course of anything movingA^ 

As to the right to construct dams and the duties 
and liabilities arising therefrom see such C.J.S. 
titles as Logs and Logging § 47, also 38 C.J. p 205 
note 8-p 206 note 20, Mills § 2, also 40 C.J. p 711 
notes 18,19, Navigable Waters §§ 36-41, also 45 C.J. 
p 465 note -^p 468 note 70, and Waters §§ 18, 144- 
152, also 67 C.J. p 701 note 27-p 702 note 40 and 
p 917 note 71-p 930 note 79. Eeference is made to 
other specific applications in 17 C.J. p 696 note 55. 

While “dam” and “dike” have been said to be 


synonymous,79 “dam” has been compared with, and 
distinguished from, bulkhead see 12 C.J.S. p 557, 
note 21, “ jetty,“resGrvoir.”^^ 

False dam. A dam erected for a temporary pur- 

pose.^2 

Other phrases: “Repair the dam,”^^ and “sluice 
dam” see the C.J.S. title Logs and Logging § 1, also 
58 C.J. p 773 notes 47-49; also “embankments, 
dams, or outlets,”^^ and “reservoir dams;”^^ and 
also, adjectively, “dam site.”S6 

BAMAGrB, 

As a Noun 

Damage—^in Drench, “dommage;” Latin, “dam¬ 
num” from “demo” to take away—^7 signifies the 
thing taken away, the lost thing, which a party is 
entitled to have restored to him so that he may be 
made whole again.^^ It has been defined as mean¬ 
ing loss, injury, or deterioration, caused by the neg¬ 
ligence, design, or accident of one person to anoth¬ 
er, in respect to the latter's person or property, 
in contradistinction to the plural “damages” which 
signifies a compensation in money for a loss, dam¬ 
age, or injury, as shown in Damages § 1; every loss 
or diminution of what is a man’s own, occasioned by 


Charnock v. Higuerra, 44 P. 171, 
173, 111 Cal. 473, 52 Am.S.R. 195, 
32 L.R.A. 190. 

73. Colo.—Garnet Ditch & Reservoir 
Co. V. Sampson, 110 P. 79, 83, 48 
Colo. 285. 

74. U.S.—Oakland Club v. South 
Carolina Public Service Authority ' 
D.C.S.C., 30 F.Supp. 334, 340, quot-! 
ing- Corpus Juris. 

Iowa.—Walker v. Dwelle, 175 N.W. 

957, 960, 187 Iowa 1384. 

17 C.J. p 697 note 57. 

As impediment 

A dam in a stream is an impedi¬ 
ment and in some degrree renders its 
navigation less safe and convenient. 
—West Branch Boom Co. v. Penn¬ 
sylvania Joint Lumber & Land Co., 
15 A. 509, 512, 121 Pa. 143, 6 Am. 
S.R. 766—17 C.J. p 697 note 66. 

75. N.H.—Burnham v. Kempton, 44 

N.H. 78, 89. 

76. Wharton L.Lex, 

77. Or.—Morton v. Oregon Short 

Line R. Co., 87 P. 151, 1046, 48 Or. 
444, 450, 120 Am.S.R. 827, 7 L.R.A., 
N.S., 344. 

Similar definitions 

(1) “The structure across a stream, 
including- the abutment on the side.” 
Iowa.—Walker v. Dwelle, 175 Isr.W. 

957, 960, 187 Iowa 1384. 

Ry.—Paris Milling Co. v. Paris Wa¬ 
ter Co., 71 S.W. 513, 514, 24 Ky. 
L. 1372. 


(2) “A structure across a water¬ 
course.”—^Natoma Water & Mining 
Co. V. Hancock, 31 P. 112, 114, 35 P. 
334, 101 Cal. 42. 

(3) “An obstruction to the natural 
flow of water in the river.”—People 
V. Gaige, 23 Mich. 93, 94. 

Statutory definition 

“All weirs and other fixed obstruc¬ 
tions used for the purpose of dam¬ 
ming up water.”—Stroud Jud.D., 
citing 24 & 25 Yict. c. 109, § 4. 

78. U.S,—Oakland Club v. South 
Carolina Public Service Authority, 
D.C.S.C., 30 F.Supp. 334, 341, cit¬ 
ing Corpus Juris. 

78. Mass.—Commonwealth v. Tol- 
man, 21 N.E. 377, 378, 149 Mass. 
229, 14 Am.S.R. 414, 3 L.R.A. 747. 

80. Or.—Morton v. Oregon Short 
Line R. Co., 87 P. 151, 153, 48 Or. 
444, 120 Am.S.R. 827, 7 L.R.A.,N.S., 
344. 

81. Cal.—^Natoma Water & Mining 
Co. V. Hancock, 35 P. 334, 338, 101 
Cal. 42. 

82. Mass.—^Durgin v- Leighton, 10 
Mass. 56, 58. 

83. Iowa.—^Walker v. Dwelle, 175 N. 
W. 957, 960, 187 Iowa 1384. 

84. Colo.—Garnet Ditch & Reser¬ 
voir Co. V. Sampson, 110 P. 79, 83, 
48 Colo. 285. 

85. Me.—Brown v. De Normandie, 
124 A. 697, 699, 123 Me. 535. 
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.*56. As meaning area covered by 
water 

“Though in the technical language 
of hydro-electric engineering the 
word ‘dam’ or ‘dam site’ may be con¬ 
sidered as meaning only the embank¬ 
ment or obstruction whereby water 
is impounded, its meaning in every¬ 
day language is broad enough to in¬ 
clude the area covered by the im¬ 
pounded water.”—Oakland Club v. 
South Carolina Public Service Au¬ 
thority, D.C.S.C., 30 F.Supp. 334, 340, 
citing Corpus Juris. 

87- N.H.—Fay v. Parker, 63 N.H. 

342, 16 Am.R. 270. 

88. U.S.—TJ. S. V. City Nat. Bank of 
Duluth, D.C.Minn. 31 F.Supp. 530, 
532, 

89. Cal.—^Wainscott v. Occidental 
Bldg. & Loan Assoc., 33 P. 8S, 98 
Cal. 253, 255. 

17 C.J. p 697 note 72. 

Similarly expressed 

(1) “The loss caused by one per¬ 
son to another, or to his property, 
either with the design of injuring 
or with negligence and carelessness, 
or by inevitable accident.”—Diaz v. 
San Juan Light & Transit Co., 17 
Porto Rico 64, 73, quoting Bouvier 
L.D. 

(2) “The loss or injury which re¬ 
sults from an unlawful act”—Gads¬ 
den V. Georgetown Bank, 39 S.C.L. 
336, 345. 
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the fault of another,^® whether it results directly to 
the thing owned or be but an interference with the 
right which the owner has to the legal and proper 
use of his own;^^ the harm or loss sustained by 
reason of the injurythe injury directly and nec¬ 
essarily resulting from the act.^^ ^ popular 

sense, the word frequently means depreciation in 
value, whether such depreciation is caused by a 
wrongful or lawful act; but in statutes or other le¬ 
gal instruments giving compensation for “damages” 
the word always refers to some actionable wrong— 
some loss, injury, or harm which results from the 
unlawful act, omission, or negligence of another.^^ 
While it has been held that neither in common par¬ 
lance nor ill legal phraseology is the word used as 
applicable to injuries done to the person, but solely 
as applicable to mischief done to property, and that, 
although we speak of damages as compensation for 
injury done to the person, the term is not employed 
interchangeably with the term “injury” with refer¬ 
ence to mischief wrongfully occasioned to the per¬ 
son,^ 5 there is ample authority to the eifect that 
the term “damage” includes personal injuries; and 
where the context shows that damage means person¬ 
al injury, the term will be so construed.^® Some¬ 
times the word “damage” is used to denote a par¬ 


tial destruction,97 or physical impairment,98 and 
implies that the property still exists although in 
damaged form;^^ but it may cover the total loss of 
one^s property.^ It has been said that “damage” 
does not necessarily imply deterioration,^ and that 
the word is not restricted to a money loss, is not 
measured in money, but may consist of legal liabili¬ 
ties or obligations which a person in violation of his 
rights has been induced to incur.^ The term has 
been held to include diminution of the value of land 
by interference with ingress and egress to and from 
it,^ increase in rent arrearages resulting from pre¬ 
liminary injunction against ouster by the landlord,^ 
and not to include attorney's fees,® or inconvenience 
to property owner by public encroachment long 
as the corpus or the appurtenant right of ingress 
and egress are not affeeted.7 

Damage or damages to property in the exercise of 
the right of eminent domain see the C.J.S. title Em¬ 
inent Domain § 136, also 20 C.J. p 725 note 20-p 
727 note 27. 

Equivalent to, or synonymous with: “Injury” see 
Actions § 15 a notes 54, 55, and “loss.”® 

Compared with, or distinguished from: Deterio¬ 
ration,”9 “injury” see Actions § 15 a notes 56, 57, 


90. N'.H.—Fay v. Parker, 53 N.H. 
342, 354, 16 Am.R. 270. 

91. Tex.—Gainesville, H. & W. R. 
Co. V. Hall, 14 S.W. 259, 78 Tex. 
169, 172, 22 Am.S.R. 42, 9 L.R.A. 
298. 

17 C.J. p 698 note 78. 

92. Ky.—Combs v. Hargis Bank & 
Trust Co., 27 S.W.2d 955, 956, 234 
Ky. 202. 

Miss.—Yazoo & M. V. R. Co. v. 

Fields, 195 So. 489, 490. 

Similarly expressed 

“Any loss or harm in person or 
property from the unlawful act or 
omission of another.”—Bekken v. 
Equitable Life Assur. Soc. of Unit¬ 
ed States, H. D., 293 H.W. 200, 217. 
As result of wrongful act 

“ ‘Damage’ the result of the wrong¬ 
ful act—technically called the dam¬ 
num—is a correlative term [of in¬ 
jury] of wholly distinct meaning and 
application. The significance of the 
terms—‘injury’ and ‘damage’—is 
sharply contrasted in the familiar 
legal phrases, damnum absque in¬ 
juria, and injuria sine damno.”— 
O’Malley v. Statesman Printing Co., 
Idaho, 91 P.2d 357, 359. 

93. U.S.—^Memphis & St. Louis 
Packet Co. v. H. C. Yaeger Transp. 
Co., C.C.MO., 10 F. 395, 396, 3 Mc- 
Cary 259. 

94. Ga.—^Austin v. Augusta Termi¬ 


nal R. Co., 34 S.E. 852, 853, 108 
Ga. 671, 47 L.R.A. 755—Endsley v. 
Georgia Ry. & Power Co., 140 S.E. 
386, 388, 37 Ga.App. 439. 

95. Eng.—Smith v. Brown, L. R. 6 
Q.B. 729. 

96. Mo.—^Dohring v. Kansas City, 71 

S. W-2d 170, 171, 228 Mo.App. 519. 
17 C.J. p 698 notes 83, 84. 

97. H.J,—Gilland v. Manufacturers’ 
Casualty Ins. Co., 104 A. 709, 92 
N.J.Law 146. 

98. Miss.—Illinois Cent. R. Co. v. 
Smith, 80 So. 776, 777, 119 Miss. 
308. 

99. N.Y.—Littrell v. Allemannia Fire 
Ins. Co. of Pittsburgh, Pa., 226 N. 

T. S. 243, 244, 222 App.Div. 302. 

1. Mich.—General Exchange Ins. 

Corporation v. Service Parking 
Grounds, 235 N.W. 898. 900, 254 
lUich. 1. 

2. Damage without deterioration 

“To say that a deterioration of a 
commodity is a damage to it is not 
to say that a damage to a commodi¬ 
ty is necessarily a deterioration of 
it, or that there may not be damage 
without deterioration.”—^Rosen- 

Reichardt Brokerage Co. v. London 
Assur. Corporation, 264 S.W.. 433, 

436, 214 Mo.App. 672. 

3. Tex.—Russell v. Industrial 
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Transp. Co., 258 S.W. 462, 464, 113 
Tex. 441. 

4. Miss.—Smith v. Mississippi State 
Highway Commission, 184 feo. 814, 
815. 

5. Pa.—Romano, for Use of Ro¬ 
mano, V. Loeb, 192 A. 100, 102, 326 
Pa. 272. 

6. Isr.M.—state ex rel. Stanley v. Lu¬ 
jan, 93 P.2d 1002, 1003, 43 N.M. 
348. 

7. W.Va.—Richmond v. City of Hin¬ 
ton, 185 S.E. 411, 412, 117 W.Ya. 
223. 

8. Iowa.—Geo. Birrell, Inc. v. Fi¬ 
delity & Casualty Co. of New York, 
188 N.W. 26, 29, 193 Iowa 860. 

Mo.—Axelrod v. Pierron, 297 S.W. 

151, 154, 222 Mo.App. 201. 

Ohio.—Nadler v. New Amsterdam 
Casualty Co., 25 Ohio N.P.,N.S., 
572, 573, reversed 154 N.E. 736, 

738, 115 Ohio St. 472. 

Pa.—In re Pittsburg, 90 A. 3.29, 331, 
243 Pa. 392, 52 L.R.A.,N.S., 262. 
38 C.J. p 244 note 18. 

9. Where both words are used 
“The reference in the clause to ‘de¬ 
terioration’ as ‘damage’ does not, 
therefore, mean that the two words 
are used as synonymous terms.”— 
Rosen-Reichardt Brokerage Co. v. 
London Assur. Corporation, 264 S.W. 
433, 436, 214 Mo.App. 672. 
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DAMAGE 


^^peeuniary loss,”il and ^‘taking.”i 2 

Damage by the elements. Said to be a somewhat 
uncertain expression,! ^ defined as meaning such in¬ 
juries as result from the operation of the most com¬ 
mon destructive forces of nature against which 
buildings need to be protected; all injury by wind, 
rain, snow, frost, and heat as Avell as all ordinary 
decay from natural causes, and the term also may 
be employed to refer to some sudden, unusual, or 
unexpected action of the elements, such as flood, 
tornado, or the like, extraordinary disaster not an¬ 
ticipated;!'! and in this sense is included by the 
term “act of see 1 C.J.S. p 1426 note 55. It 

includes damage by fire,!5 if caused by 

lightning or other superhuman agency.! ^ 

Damage-cleer. A fee assessed of the tenth part 
in the common pleas, and the twentieth part in the 
■queen’s bench and exchequer, out of all damages 
exceeding five marks recovered in those courts, in 
actions upon the case, covenant, trespass, etc., 
wherein the damages were uncertain; which the 
plaintiff was obliged to pay to the prothonotary or 
the officer of the court wherein he recovered, before 
he could have execution for the damages.!'^ 

Damage feasant. This is a term of the common 
law, translated to mean “doing damage,” or “tres¬ 


passing upon landand it usually is applied to the 
injury which animals belonging to one person do 
upon the land of another, by feeding there, tread¬ 
ing down his grass, corn, or other production of the 
earth.! S 

For damage or injuries by animals trespassing on 
land see Animals § § 183-212. 

Damage to person. Bodily or physical injury di¬ 
rectly resulting from the wrongful act, whether ly¬ 
ing in trespass or trespass on the case.!^ The term 
has been held to include every action, the substan¬ 
tial cause of which is a bodily injury, and, specifi¬ 
cally, to apply to physical damage to persons 
through negligence.20 It has been held, however, to 
extend only to damage of a physical character,2! 
and not to torts directly affecting the person, only in 
his feelings and reputation.^^ 

Other phrases: “Damage and expense, ”^3 ^^dam- 
age by fire,”24 ^^damage of a physical character,”25 
“damage of a special character, ”2 6 ‘‘damage or harm 
to the physical structure of the body, ”2 7 “damage 
or injury to land, ”28 “damage to private proper- 
ty,”2^ “damage to property,”20 “damage to proper¬ 
ty not acquired as above provided, ”2i “damage to 
the goods,”23 “damage to the growing crops, ”23 
“damage to the person,”24 “damage to two per- 


10. Miss.—Illinois Central R. Co. v. 
Smith, 80 So. 776, 777, 119 Miss. 
308. 

Mo.—^Wells V. Thomas W. Garland, 
Inc., App., 39 S.W.2d 409, 411. 
N.H.—Fay .V- Parker, 53 N.H. 342, 
16 Am.R. 270. 

N.J.—Gilland v. Manufacturers' Cas¬ 
ualty Ins. Co., 104 A, 709, 92 IST.J. 
Law 146. 

N.Y.—Littrell v. Allemannia Fire Ins. 
Co, of Pittsburgh, Pa., 226 N.Y.S. 
243, 244, 222 App.Div. 302. 

11. Mont.—Stillwell v. Rankin, 174 
P. 186, 187, 55 Mont. 130. 

12. Mo.—Bray v. Land Const. Co., 
221 S.W. 818, 819, 203 Mo.App. 642. 

13. Mich.—Van Wormer v. Crane, 
16 N.W. 686, 687, 51 Mich. 363, 47 
Am.R. 582. 

14. Mich,—Leahy v, Wenonah Thea¬ 
ter Co., 232 N.W. 184, 185, 251 

, Mich. 594—Sweezy v. Collins 
Northern Ice Co., 137 N.W. 84, 86, 
171 Mich. 75. 

15. Mich.—^Van Wormer v. Crane, 
16 N.W. 686, 687, 51 Mich. 363, 
47 Am.R. 582.' 

16. Cal.—Hamer v. Ellis, 180 P. 30, 
32, 40 Cal.App. 57. 

17. Black L.D. 

taken away by statute 
“This was originally a gratuity 
given to the prothonotaries and their 
clerks for drawing special writs and 
pleadings; but it was taken away 


by statute, since which, if any officer 
in these courts took any money in 
the name of damage-cleer, or any¬ 
thing 'in lieu thereof, he forfeited 
treble the value."—Black L.D. 

18. 3 Blackstone Comm. pp. 6, 7. 

19. R.I.—^Young V. Aylesworth, 86 
A. 555, 556, 35 R.I. 259. 

20. Wis.—^Howard v. Lunaburg, 213 
N.W. 301, 303, 192 Wis. 507, 57 
A.L.R, 346. 

21. Mass.—^Putnam v. Savage, 138 
N.E. 808, 809, 244 Mass. 83—Smith 
V. Sherman, 4 Cush. 408, 413. 

22. R.I.—Young v. Aylesworth, 86 
A. 555, 556, 35 R.I. 259. 

23. Tex.—Employers’ Indemnity 
Corporation • v. Southwest Nat., 
Bank, Civ.App., 299 S.W. 676, 678. 

24. Conn.—^Fogarty v. Fidelity & 
Casualty Co., 188 A. 481, 484, 122 
Conn. 245. 

Iowa.—Scully v. Bremer County 
Farmers’ Mut. Fire Ins. Ass’n, 245 
N.W. 280, 282, 215 Iowa 368. 

25- Mass.—Putnam v. Savage, 138 N. 
E. 808, 809, 244 Mass. S3. 

26. U.S.—Sullivan v. American Mfg. 
Co. of Massachusetts, C.C.A.S.C., 
33 P.2d 690, 692. 

27. U.S.—^Fidelity & Casualty Co. 
of New York v. Neas, C.C.A.Tex., 
93 F.2d 137, 138. 

Tex.—Texas Employers’ Ins. Ass’n 
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'V. Jimenez, Civ.App., 267 S.W. 752, 
758. 

28. lufriugexnent of righit 
“Damage or injury to land, in a 

legal as well as in a practical sense, 
means an infringement of the own¬ 
er’s right to the use and possession 
of it."—Swain v. Pemigewasset Pow¬ 
er Co., 85 A. 288, 2-90, 75 N.H 498. 

29. Cal.—Rose v. State, App., 94 P,2d 
1058, 1061. 

30. Ill.—People ex rel. Farwell v. 
Kelly, 12 N.E.2d 612, 614, 367 Ill. 
616. 

N.J.—Smith V. Red Top Taxicab 
Corporation, 168 A, 796, 798, 111 
N.J.Law 439. 

31. N.Y.—Tilton v. State, 20 N.Y.S. 
2d '76, 78, 259 App.Div. 507. 

32. Fraud not included 

A fraud or cheat resulting in a 
pecuniary loss held not a damage to 
the goods of the testator or intestate. 
—Grabow v. Bergeth, 229 N.W. 282, 
287, 59 N.D. 214. 

33. As injury to real estate 

“The damage to the growing crops 
was an injury to real estate."—Pierce 
, V. Marion County Lumber Co., 88 
S.E. 135, 136, 103 S.C. 261. 

34. Ala.—Franklin v. Georgia Cas¬ 
ualty Co., 141 So. 702, 703, 225 
Ala. 58. 

Mass,—Putnam v. Savage, 138 N.E. 
808, 809, 244 Mass. 83. 
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sons/’^^ ^^conYenience, loss, or damage,^^loss 
and damage,’’^^ ^doss, damage, or injury,”^^ ^doss 
^due to delay or damage,’ ^doss of or damage or 
misfortune ^doss of or damage to goods, 

'doss or damage,«doss or damage ... by 
fire,’’43 "suits for loss, damage, or delay,and 
"when the said damage occurs through fired’^S 

Still other phrases treated else^^here in this work 
are set out in the subjoined note.46 

As a Verb 

-Damaged. It has been said that the public 

generally, in speaking of a thing damaged under¬ 
stands perfectly that such reference signifies an in¬ 
jury done, and that the well-established common- 


law meaning of the word does not difer from its 
meaning when used in the ordinary and usual 
sense.^'^ It has been defined as meaning made less 
valuable, less useful, or less desirable receiving 
damage, or sustaining in jury. 

Equivalent tOj or synonymous with: "Injured”^^ 
and "injuriously affected.”^! 

Contrasted with, or distinguished from: "Bene¬ 
fited,”^2 ^^destroyed,”^^ and "enhanced in value.”54 

Phrases: " 'Damaged’ for public use,”^^ "dam¬ 
aged goods” see Customs Duties § 130, "damaged in 
transit,”56 ^^damaged in transit by carelessness or 
negligence,”"injured or damaged,S ^fiost or dam¬ 
aged property,”59 "neither taken nor damaged,”®^ 
"party so damaged,and "taken or damaged.”^^ 


35. Wis—Ehlers v. Gold, 173 N.W. 
325, 327, 169 Wis. 494. 

36. B.C.—In re Pacific Great East¬ 
ern R. Co., 22 B.C. 4, 6. 

37. S.C.—Copeland Co. v. Davis, 119 
S.E. 19, 20, 125 S.C. 449. 

38. Md.—New York, P. & N. R. Co. 
V. Peninsula Produce Exchange of 
Maryland, 89 A. 433, 434, 122 Md. 
215. 

38 C.J. p 245 note 52. 

“!E1i€So words mean destruction or 
impairment of value, injury or 
harm."—Gilland v. Manufacturers’ 
Casualty Ins, Co., 104 A. 709, 92 N. 
J.Law 146. 

39. S.C.—Allen v. Davis, 118 S.E. 
614, 616, 125 S.C. 256. 

40. Eng.—Moore v. Evans, [1917] 1 
KB. 458, 471. 

41- Eng.—Travers & Sons, Ltd, v. 
Cooper, [1915] 1 K.B. 73, 93, 

42. Ark.—Gallup v, St. Louis, I. M. 
& S. R. Co., 215 S.W. 586, 588, 140 
Ark. 347. 

Miss.—Illinois Central R. Co. v. 
Smith, 80 So. 776, 777, 119 Miss. 
308. 

Mo.—^Wells V. Thomas W Garland, 
Inc., App., 39 S.W.2d 409, 411— 
Axelrod v. Pierron, 297 S.W. 151, 
154, 222 Mo.App. 201. 

N.Y.—Littrell v. Allemannia Fire Ins. 
Co. of Pittsburgh, Pa., 226 N.T.S. 
243, 244, 222 App.Div. 302. 

38 C.J. p 246 note 92. 

43. U.S.—Kentucky Bank v. Adams 
Express Co., Ky., 93 U.S. 174, 181, 
23 L.Ed. 872. 

38 C.J. p 246 note 93. 

44. U.S.—Leigh Ellis & Co. v. Dav¬ 
is, Ga., 43 S.Ct. 243, 244, 260 U.S. 
682, 67 L.Ed. 460. 

45. Mo.—Rosen-Reichardt Brokerage 

Co. V. London Assur. Corporation; 
264 S.W. 433, 436, 214 Mo.App. 

672. 

46. "Damage in transit" see Car¬ 
riers §§ 5 9—66. 

"Damage without injury" see the 


C.J.S. titles Actions § 15 b, and Torts 
§ 23, also 62 C.J. p 1108 notes 82, 
83, 

“Direct loss or damage by fire" see 
the C.J.S. title Insurance § 809, also 
26 C.J. p 340 note 46. 

“Direct loss or damage by wind¬ 
storm" see the C.J.S. title Insur¬ 
ance § 888, also 17 C.J. p 694 note 
17 [a]. 

47. Ind.—State v. Jacobs, 142 N.E. 
715, 716, 194 Ind. 327. 

48. Ind.—Cleveland, C., C. & St. L. 
Ry. Co. V. Mumford, 197 N.E. 826, 
835. 208 Ind. 655. ' 

49. U.S.—^Heart of America Lumber 
Co. V. Belove, D.C.Mo., 28 F.Supp. 
619, 620. 

50. Ind.—State v. Jacobs, 142 N.E. 
715, 716, 194 Ind. 327. 

Tex.—Brewster v. City of Forney, 
Com.App., 223 S.W. 175, 177. 

32 C.J. p 512 note 6 [a]. 

51. Ala.—Alabama Power Co. v. City 
of Guntersville, 177 So. 332, 337, 
235 Ala. 136, 114 A.L.R. 181. 

Minn.—In re Hull. 204 N.W. 534, 538, 
163 Minn. 439, 49 A.L.R. 320. 

Va.—Tidewater R. Co. v. Schartzer, 
59 S.E. 407, 409, 107 Va. 562, 17 
L.R.A.,N.S,, 1053, 

Wyo.—^Hirt v. City of Casper, 103 P. 
2d 394, 398. 

32 C.J. p 514 note 84 [a]. 

52. Ind.—Cleveland, C. C. & St. L. 
Ry. Co. V. Mumford, 197 N.E. 826, 
835, 208 Ind. 655. 

53. U.S.—^Heart of America Lumber 
Co. V. Belove, D.C.Mo., 28 F.Supp. 
619, 620. 

Tex.—Camden Fire Ins. Ass'n. v. 
Brown, Civ.App., 109 S.W.2d 280, 
283. 

54. Va.—Town of Galax v. Waugh, 
129 S.E. 504, 512, 143 Va. 213. 

55. Mo.—Siemens v. St. Louis Elec¬ 
tric Terminal Ry. Co., 125 S.W.2d 
865, 868. 

56. N.Y. — Lissberger v. Bush Ter¬ 
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minal R. Co., 197 N.Y.S." 281, 283, 
119 Misc. 691. 

57. Mo.—Green v. American Ry. 
Express Co., App., 34 S.W.2d 1039, 
1043. 

58. Va.—City of Lynchburg v. Pe¬ 
ters, 157 S.E. 769, 772, 156 Va. 
40. 

59. N.Y.—Littrell v. Allemannia 
Fire Ins. Co. of Pittsburgh, Pa., 
226 N.Y.S. 243, 244, 222 App.Div. 
302. 

60. Ala.—Alabama Power Co. v. City 
of Guntersville, 177 So. 332, 338, 
235 Ala. 136, 114 A.L.R. 181. 

61. “Party injured.” equivalent 
Ind.—State v. Jacobs, 142 N.E. 715, 

716, 194 Ind. 327. / 

6J2, Ala.—Alabama Power Co. v. City 
of Guntersville, 177 So. 332, 337, 
235 Ala. 136, 114 A.L.R. 181. 

Colo.—Board of Com’rs of Logan 
County V. Adler, 194 P. 621, 623, 
69 Colo. 290, 20 A.L.R. 512. 

La.—Kuhn V. Louisiana Highway 
Commission, 142 So. 149, 174 La. 
990. 

Miss.—Parker v. State Highway Com¬ 
mission, 162 So. 162, 163, 173 Miss. 
213. 

Okl.'—State Highway Commission v. 
Smith, 293 P. 1002, 1004, 146 Okl. 
243-r-Oklahoma City v. Vetter, 179 
P. 473, 72 Okl. 196. 

See also the C.J.S. 'title Eminent Do¬ 
main § 110, and 20 C.J. p 666 note 
98—p 669 note 15. 

Por public use 

(1) "Taken, appropriated, or dam¬ 
aged for public use.”—Gray v. Rec¬ 
lamation Dist. No. 1500, 163 P. 1024, 
1025, 1032, 174 Cal. 622. 

(2) "Taken, damaged, or destroyed 

. . . for public use."—State v. 

Hale, Civ.App., 96 S.W.2d 135, 138— 
Mosheim v. Rollins, Civ.App., 79 S. 
■Vv.2d 672, 675. 

(3) "Taken, destroyed, or dam¬ 
aged for public use."—In re Hull, 
204 N.W. 534, 539, 163 Mi-nn. 439, 49 
A.L.R. 320. 



—Damaging. As applied in tie eoiistitntional 
sense to private property, tie word presupposes tie 
violation of a private riglt,^^ and las leen distil* 
guisled from “destroying,” and “taking.”®^ 

As to damaging property in tie exercise of em* 
inent domain so as to entitle tie owner to com¬ 
pensation see tie C J.S. title Eminent Domain | IM 


et sefi, also 20 C J. p 666 note 98 et ^ 

Plif&s: “Damaging of private property for pub¬ 
lic use,”^^ “damaging or destruction,”^^ “taking and 
damaging of private property,“taking, damag- 
nig, or destroying of private property for piillic 
iise,”^^ “taking or damaging,”^^ and “taking or dam¬ 
aging of property.”'^ 


{{) "Taken or damaged for public 
use.’-Lechner v. City of St. Louis, 
Mo.App., 121 S,W.2d 242, 246, 

“Taken for public use” distinguisbetl 
CaL-McCandless v. City of Los An¬ 
geles, 52 P.2d 545, 546, 16 CalApp. 
2d 40L 

63. Tex.“City of El Paso v. Sand- 
felder, Civ.App., 118 S.W.2d 950, 
952. 

64, Tei-Holderbaum v. Hidalgo 
County Water Improvement Dist 
No. 2, Civ.App., 291 S.W, 865, 867. 


65. Wai<h.-Ali\ei'tiv. City of Wal¬ 
la Walla, 298 P.698, 706, 162 Wash. 
487. 

66. Tei-Hidalgo County Water 
Improvement Dist, No. 2 v. Holder- 
baum, Cora,App,, 11 S.W.2d 506, 
507. 

67. “It may be damaged without 
the taking.’’-Sraitli v. Mississippi 
State Highway Commission, Miss., 
184 So. 814,815. 


County Water Improvement Dist. 
No. 2, Civ.App., 297 S.W. 865, 867. 

69. Ala.-“Alabama Power Co. v. City 
of Guntersville, 177 So. 332, 338, 
235 Ala, 136,114 A.LR. 181. 

Tex,-Mosheira v. Rollins, Civ.App. 
79 S.W.2d 672,675. 

70. Wash.-Armstrong 7. City of 
Seattle, 38 P.2d 377,378,180 Wasn. 
39, 97 A,L,R. 826-Pix v. City of 
Tacoma, 17 P.2d 599, 600, 171 Wash. 
196. 


68, Tei-Holderhaum v, Hidalgo 
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This Title includes pecuniary compensation, indemnity, or satisfaction, allowed by law for injuries by 
the unlawful act or default of another; nature and grounds of recovery thereof in general; rights to 
substantial or nominal damages, to immediate, consequential, remote, or prospective damages, and to 
compensatory or exemplary damages; penalties and liquidated damages and measure of damages for 
breach of contract in general; measure of damages for torts in general; interest as an element of dam¬ 
ages ; what amounts are inadequate or excessive as awards of damages; and proceedings relating to re- 
« covery and assessment of damages in general. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 
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X. PROOEEBINaS FOR ASSESSMEFT— Continued 

g 186. - Damages for injuries to property—p SQ8 

187. - Damages for breach of contract—90Q 

188. - Exemplary damages—^p' 901 

189. Verdict and findings—p 904 

190. Operation and effect of inquest or assessment—p 906 

19L Objections and exceptions to inquest or assesspient—p 906 

192. Setting aside inquest or assessment—p 906 

193. Time tO' which damages may be recovered—p 907 

194. Computation of amount—p 909 

195. Assessment of multiple damages—p 910 

XI. EXCESSIVE OR INADEQUATE DAMAUES—p 910 

§ 196. Limitations as to amount generally—^p 910 

197. Particular matters affecting decision as to propriety of award—p 912 

198. Personal injuries—p 914 

199. Injuries to property—p 991 

200. Breach of contract—^p 994 

201. Remission of excess—^p 994 

I. DEFINITIONS AND DISTINCTIONS 


§ 1, Damages Generally The term damages in its, legal sense may be de- 

a. Definitions fined as meaning the compensation which the law 

b. Distinctions award for an injury done a compensation, 

recompense, or satisfaction in money for a loss or 
a. Definitions injury sustained.^ It is a comprehensive term, in- 

^'Damages,” In a legal sense, means the compensa- eluding compensation for the default of the party 

tion which the law will award for an injury done. charged therewith,^ and all factors going to make 


1. Ind.—Hege v. Newsom, 170 N.E. 

336, 340, 97 Ind.App. 465. 

Mich.—Strong- v. Neidermeier, 202 
N.W. 938, 940,' 230 Mich. 117. 
N.C.—Cherry v. Gilliam, 141 S.E. 

594, 595, 195 N.C. 233. 

17 C.J. p 710 note 1. 

Similar definitions 

(1) “A sum adjudicated to a per¬ 

son as compensation for loss in 
consequence of an injury, either in 
his person, property or relative 
rights, through the act or default 
of another."—Nadler v. New Am¬ 
sterdam Casualty Co., 25 Ohio N.P., 
N.S., 572, 573, reversed on other 

grounds, 154 N.E. 736, 115 Ohio St. 
472. 

(2) “A sum awarded to one be¬ 
cause another has wrongfully in¬ 
vaded his rights contrary to agree¬ 
ment or contrary to law.”—^Buryis 

V. American Nat. Ins. Co., Tex 
Com.App., 280 S.W. 762, 764. 

(3) "Compensation or satisfaction 
imposed by law for a wrong or in¬ 
jury caused by the violation of a 
legal right.”—Jablonowski v. Mod¬ 
ern Cap Mfg. Co., 279 S.W. 89, 95, 
312 Mo. 173, affirming App., 251 S. 

W, 477. 

(4) "The indemnity recoverable 
by a person who has sustained in¬ 


jury, either in his person, property, 
or relative rights, through the act 
or default of another.” 

Ariz.—Rice v. Sanger Bros., 229 P. 

397, 399, 27 Ariz. 15. 

Neb.—Wood V. Security Mut. Life 
Ins. Co., 198 N.W. 573, 575, ll2 
'Neb. 66, 34 A.L.R. 712. 

Tenn.—^Aycock v- Nashville, Chat¬ 
tanooga & St. Louis Ry. Co., 4 
Tenn.App. 655, 667. 

17 C.J. p 710 note 1 [a] (6). 

(5) "The monetary recovery 
which courts assess for a legal 
wrong of a private character.”— 
Mente & Co. v. Fresno Compress & 
Warehouse Co., 298 P. 126, 128, 113 
Cal.App. 325. 

(6) "The pecuniary compensa¬ 
tion or indemnity which the law 
awards to an injured party for the 
breach of a ^contract or a duty.”— 
Bremhorst v. Phillips Coal Co., 211 
N.W. 898, 901, 202 Iowa 1251. 

(7) "The pecuniary consequences 
which the law imposes for the 
breach of some duty or violation of 
some right.”—Greer v. Board of 
Com'rs of Knox County. 169 N.E. 
709, 710, 33 Ohio App. 539. 

17 C,J. p 710 note 1 [a]. 

2. Cal.—Cunningham v. Reynolds, 
26 P.2d 869, 870, 135 CaLApp. 91. 
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Ind.—State v. Jacobs, 142 N.E. 715, 
717, 194 Ind. 327. 

Kan.—McNaghten Loan Co. v. Sand- 
ifer, 20 P.2d 523, 526, 137 Kan. 
353. 

Mo.—Jablonowski v. Modern Cap 
Mfg. Co., 279 S.W. 89, 95, 312 Mo. 
173—Lord v. Austin, App., 39 S. 
W.2d 575, 578—Jablonowski v. 

Modern Cap Mfg. Co., App., 251 
S.W. 477, 483, affirmed 279 S.W. 
89, 95, 312 Mo, 173. 

Ohio.—Greer v. Board of Com’rs of 
Knox County, 169 N.E. 709, 710, 
33 Ohio App. 539. 

Pa.—Sechrist v. Bowman, 161 A. 

332, 334, 307 Pa. 301. 

Tex.—Dalby v. Lyle, Civ.App., 105 
S.W.2d 764, 766—Smith v. Navar¬ 
ro, Civ.App., 69 S.W.2d 794, 795. 
17 C.J. p 710 note 1 [a] (1) (3) (8). 

As liability for violation of con¬ 
tract rights and obligations, "dam¬ 
ages” is but another word for com¬ 
pensation, an equivalent in money 
for the loss sustained by the com¬ 
plaining party by reason of a viola¬ 
tion of such rights or obligations- 
—Scott V. Habinck, 184 N.W. 817, 
818, 192 Iowa 1213, modified 186 N. 
W. 41, 192 Iowa 1213, 

3. Iowa.-—^Wagner v. Kelso, 193 N. 
W. 1, 195 Iowa 959. 
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up the total amount which plaintiff may recover un¬ 
der correct principles of kw;^ but in its ordinary 
acceptation it is opposed to a.wards of previously 
fixed compensation.5 

b. Distinctions 

The term “damages” Is to be distinguished from the 
terms “costs,” “debt,” “injury,” “penalty,” “salary,” 
“value,” and “verdict.” 

The term “damages” is to be distinguished from 
the term “injury,” as explained in the title Actions 
'§ IS a, and also from the terms “debt,”^ “penalty,”^ 
‘“salary,”^ and “value. 

Costs. In its early signification “damages” was 
held to ‘include costs,but the word “cost” is of 
limited significance, much narrower than “damag¬ 
es,and the terms are now regarded as distinct, 
costs being awarded as damages only where the 
circumstances of the particular case withdraw it 
from the general rule.^^ 

Verdict. “Damages” is distinguished from “ver¬ 
dict” in that a verdict expresses the final decision 
of a jury, whereas “damages” expresses in dollars 


and cents the injury sustained by a plaintiff and in¬ 
cludes both the original damage and whatever in¬ 
terest ought to be added to make a just verdict.^2 

§ 2, Particular Classes and Descriptions of 
Damages 

Definitions of the various classifications and descrip¬ 
tions by which “damages” have been denoted are given 
in alphabetical sequence in this section. 

Accumulative damages. Accumulative damages 
are damages awarded by statute in addition to the 
amount recoverable at common law.^^ Such dam¬ 
ages are also denominated “enhanced damages. 

Actual damages. A term used as synonymous 
with “compensatory damages”^® and with “general 
damages,although actual damages may be either 
general or special.^^ They are “substantial” as dis¬ 
tinguished from “nominal” damages.t^ 

“Actual damages” are such compensation or dam¬ 
ages for an injury as follow from the nature and 
character of the act,^^ and will put the injured party 
in the position in which he was before he was in¬ 
jured those damages which the injured party is 


4 . Mass.—Binder v. Harris, 166 N. 
E. 707, 267 Mass. 162. 

5. “Iiiability for daznagfes” means 
liability for an amount to be as¬ 
certained by trial of the facts in 
particular cases, as contrasted with 
an amount previously ascertained 
by law for defined classes of dis¬ 
abilities.—Hurt V. Pennsylvania 
Threshermen & Farmers’ Mut. Cas¬ 
ualty Ins, Go., 2 A.2d 402, 175 Md. 
403. 

6. “Debt” does not mean damages, 
and an action to recover damages 
is not an action to recover a debt.— 
Millington v. Texas, etc., it. Co., 2 
Tex.A.Civ.Cas. § 171, 

“Debt” as distinguished from “un- 
A, liquidated damages” see Debt post 
also 17 C.J. p 1377 note 03—p 
* 1378 note 8. 

7 . Ark.—-Western Union Tel. Co. v. 
Cobbs, 1 S.W. 558, 47 Ark. 344, 
346, 58 Am.R. 756. 

17 C.J. p*710 note 1 [d]. 

“Liquidated damages” distinguished 
from “penalty” see infra § 101. 

8 . Ind.—State v. Billheimer, 96 N. 
E. 801. 804, 178 Ind. 83. 

“Salary” defined see Salary, also 54 
C.J. p 1121 note 97—p 1123 note 
55. 

8. “Value” distingrulshed 

“The word damages may mean 
- much more than value, 
even when the value of property 
constitutes the principal element of 
damages.”—Richardson v. Northrup, 
66 Barb., N.T.. 85, 89. 

“Value” defined see. Valued also 66 
C.J. p 418 note 52—p 420 note 84. 


10. Eng.—Pilfold's Case, 10 Coke 
115b, 116b, 77 Reprint 1102. 

17 C.J. p 710 note 2. 

11 . Mass.—In re Newton, 51 N.E. 
183, 172 Mass. 5, 10. 

12 . S.C.—Brock v. Bolfon, 16 S.E. 
370, 37 S.C. 40. 

Award of costs as damages see in¬ 
fra § 50. 

13. Mass.—Fidelity & Casualty 
Co. of New York v. Huse & Carle- 
ton, 172 N.E. 590, 593, 272 Mass. 
448. 72 A.L.R. 1143. 

“Verdict” defined generally see the 
C.J.S. title Trial § 485, also 64 C. 
J. p 1053 notes 53—58. 

14. Mo.—Casey v. St. Louis Trans¬ 
it Go., 91 S.W. 419, 116 Mo.App. 
235, 251. 

15. Mo.—Casey v. St. Louis Trans¬ 
it Co., supra. 

16. Mo.—State ex rei. St. Joseph 
Belt Ry. Co, v. Shain, 108 S.W.2d 
351, 341 Mo. 733, quashing certio¬ 
rari Lyons V. St. Joseph Belt Ry. 
Co., 84 S.W.2d 933, 233 Mo.App. 
575. 

N.C.—Ringgold v. Land, 193 S.E. 
267, 212 N.C. 369. 

Ohio.—Mouse v. Central Savings & 
Trust Co., 167 N.E. 868, 871, 120 
Ohio St. 599. 

Tex.—^Anderson v. Alcus, Civ.App., 
42 S.W.2d 294, 296, quoting Cor¬ 
pus Juris. 

Va.—News Leader Co. v. Kocen, 3 
S.E.2d 385, 173 Va. 95, 122 A.L.R. 
842. . 

17 C.J. p 710 note 12. 

“Compensatory damages” defined 
see infra this section. 
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17. N.C.—Ringgold v; Land, 193 S. 
E. 267, 212 N.C. 369—Osborne v- 
Leach, 47 S.E. 811, 135 N.C. 628, 
66 L.R.A. 648, 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568, 
citing Corpus Juris. 

“General damages” defined see infra 
this section. 

18. Kan.—Winans v. Chapman, ISO 
P. 266, 104 Kan. 664. 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568. 
Tex.—So Relle v. Western Union 
Tel. Co., 55 Tex. 308, 40 Am.R. 
805. 

“Actual pecuniary damages” as 
equivalent to “special damages”. 
Philippine.—Macleod v. Philippine 
Pub. Co., 12 Philippine 427, 432. 

19 . N.C.—Blow V. Joyner, 72 S.E. 
319, 156 N.C. 140. 

Tex.—Anderson v. Alcus, Civ.App., 
42 S,W.2d 294, 296. 

“Actual includes nominal damag¬ 
es, but the converse is not always 
true.”—^Warren v. Hill, Tex.Civ. 
App., 77 S.W.2d 322, 326. 

“Nominal damages are not actual 
damages, and will not support ex¬ 
emplary damages as will actual 
damages.”—^Anderson v. Alcus, Tex. 
Civ.App., 42 S.W.2d 294, 296. 

aO. Ariz.—^Arizona Copper Co. v. 
Burciaga, 177 P. 29, 33, 20 Ariz. 
85. 

21. S.C.—Smoak v. Martin, 94 S.E, 
869, 870, 108 S.C. 472. 

“ ‘Actual damages’ covers all loss 
recoverable as a matter of right.” — 
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entitled to recover for the wrongs done and injuries 
received when none was intended.^^ The term ^*ac- 
tual damages” is also used to indicate such losses 
as are actually sustained and are susceptible of 
measurement,^^ and as used in this sense the phrase 
^‘determinate pecuniary loss” has been suggested as 
a more appropriate designation.^^ However, as the 
term is otherwise used there may be two classes of 
actual damages, one of which is susceptible of defi¬ 
nite determination and the other incapable there¬ 
of.Actual damages have been said also to include 
all damages except exemplary or punitive damag¬ 
es.^® 

Added damages. A term used as synonymous 
with what are more commonly termed “punitory,” 
^Vindictive,” or “exemplary” damages, ^7 but it is 
employed in a jurisdiction repudiating the idea of 
punishment in connection with the award of such 
damages, as explained infra § 117. 

Affirmative damages. A term used to denote 
damages recoverable by defendant in excess of any 
amount which plaintiff would be entitled to claim.^^ 


Civil damages. The term “civil damages” is one 
employed to describe the damages which under stat¬ 
utes relating to the sale of intoxicating liquors may 
be collected by a wife, child, parent, guardian, or 
employer, who is injured in person, property, or 
means of support.^^ 

Compensatory damages. Compensatory damages 
are damages given as an equivalent for the injury 
done.30 “Compensatory damages” and “actual dam¬ 
ages'' are synonymous terms, as explained supra 
this section, under the term “actual damages,” and, 
like “actual damages,” “compensatory damages” in¬ 
cludes all damages other than punitive or exempla¬ 
ry damages.21 “Compensatory damages” should be 
distinguished from “nominal damages,” although the 
amount awarded as compensation is merely nom- 
inal.^^ 

Consequential damages. Consequential damages 
are such as are not produced without the concur¬ 
rence of some other event attributable to the same 
origin or cause.^^ The term may include damage 


Mouse V. Central Savings & Trust 
Co., 167 ISr.E. 868, 871, 12d Ohio St 
599. 

22- Ariz.—Arizona Copper Co. v. 
Burciaga, 177 P. 29, 33, 20 Ariz. 
85. 

Mich.—Ross V. Leggett, 28 N.'W. 
695, 61 Mich. 445, 453, 1 Am.S.R. 
608. 

Injury from negligence 

Actual damages are given to com¬ 
pensate person for injury resulting 
from another’s negligence. 

Ark.—Missouri Pac. R. Co. v. Yan¬ 
cey, 10 S.W.2d 22, 178 Ark. 147. 
Porto Rico.—Roa v. Puig, 19 Porto 
Rico 366. 

23. Ariz.—Arizona Copper Co., Lim¬ 
ited V. Burciaga, 177 P. 29, 33, 20 
Ariz. 85. 

Kan.—Western Union Tel. Co. v. 
Lawson, 72 P. 283, 66 Kan. 660, 

662. I 

Mo.—State ex rel. St Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733, quashing certiorari 
Lyons v. St Joseph Belt Ry. Co., 
84 S.W.2d 933. 233 Mo.App. 575. 
“Actual” damages not interpreted 
as “accrued” damages. 

U.S.—Connecticut Railway & Light¬ 
ing Co. V. Palmer, Conn., 59 S.Ct 
316, 323, 305 U.S. 493, 83 L.Bd. 
309. 

24. W.Va.—Pegram v. Stortz, 6 S. 
E. 485, 31 W.Va. 220, 230. 

17 C.J. p 711 note 17. 

25. Ga.—Georgia, etc., R. Co. v. 
Wright, 61 S.E. 718, 130 Ga. 696. 
697. 


Wash.—Ott V. Press Pub. Co., 82 P. 

403, 40 Wash. 308. 

17 C.J. p 711 note 18. 

2G. Ala.—Comer v. Age Herald Pub. 
Co., 44 So. 673, 151 Ala. 613, 13 L. 

R. A.,N.S., 525. 

S.C.—Jeffords v. Florence County, 
162 S.E. 574, 576, 165 S.C. 15. 

Tex.—^Anderson v. Alcus, Civ.App., 42 

S. W,2d 294, 296. 

Va.—^News Leader Co. v. Kocen, 3 S^ 
E.2d 385, 173 Va. 95, 122 A.L.R. 
842, 

“ ‘Actual damages’ is used in con¬ 
tradistinction to vindictive dam¬ 
ages.”—Mouse v. Central Savings & 
Trust Co., 167 N.E. 868, 871, 120 

Ohio St 599.' 

27 . Mich.—^Ross v. Leggett, 28 N. 
W. 695, 61 Mich. 445, 1 Am.S.R. 
608. 

Definition of: 

“Exemplary damages” see infra 
this section. 

“Punitory damages” see infra this 
section. 

“Vindictive damages” see infra 
this section. 

28. U.S.—^Ebert v. The Reuhen 
Doud, D.C.Wis., 3 P. 520, 9 Biss. 
458. 

29 . Iowa.—Headington v. Smith, 84 
N.W. 982, 113 Iowa 107—Plummer 
V. Harbut, 5 Iowa 308. 

Civil damages generally see the C.J. 
S. title Intoxicating Liquors § 430 
et seq, also 33 C.J. p 636 note 92 et 
seq. 

30 . N.C.—^Waters v. Western Union 
Telegraph Co., 138 S.E. 608, 194 i 
N.C. 188—Lane v. Southern Ry.» 
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Co., 134 S.E. 855, 192 N.C. 287, 51 
A.L.R. 1114. 

Tex.—Anderson v. Alcus, Civ.App., 42 
S.W.2d 294, 296, quoting Corpus 
Juris. 

17 C.J. p 711 note 27. 

Nature and theory of compensatory 
damages see infra § 17. 

Similar definitions 

(1) “Damages in satisfaction of, or 
in recompense for, loss or injury sus¬ 
tained.”—^News Leader Co. v. Kocen, 
3 S.B.2d 385, 391, 173 Va. 95, 122 A. 
L.R. 842. 

(2) “Those allowed as a recom¬ 
pense for the injury actually re¬ 
ceived.”—Weatherford v. Birchett, 
164 S.E. 535, 537, 158 Va. 741. 

17 C.J, p 711 note 27 [aj. 

“Sliglit actual damages” or “substan¬ 
tial actual damages,” as erroneous 
expressions 

Va.—^News Leader Co. v. Kocen, 3 
S.E.2d 385, 391, 173 Va. 95, 122 A. 
L.R. 842. 

31. U.S.—Monongahela Nav. Co. v. 
U. S., Pa., 148 U.S. 312, 326, 13 S. 
Ct. 622, 37 L.Ed. 463. 

Va.—News Leader Co. v. Kocen, 3 
S.E.2d 385. 391, 173 Va. 95. 122 A.L. 
R. 842. 

17 C.J. p 711 note 27 M (10), (11). 

32. Pa.—^Duggan v. Baltimore, etc., 
R. Co., 28 A. 182, 186, 159 Pa. 248, 
39 Am.S.R. 672. 

33. Or.—Deetz v. Cobbs & Mitchell 
Co., 253 P. 542, 544, 120 Or. 600, 
quoting Corpus Juris. 

S.D.—Loiseau y. Arp, 114 N.W. 701, 
21 S.D. 566, 573, 130 Am.S.R. 741, 
14 L.R.A.,N.S., 855. 
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which is so remote as not to be actionable.^^ It 
has also been defined as synonymous with the term 
“special damages/^^^ 

Continuing damages. Are such as accrue from 
the same injury or from the repetition of similar 
acts between two specified periods of time.^® 

Cosmetic damages. A term sometimes employed 
to indicate an award for personal disfigurement.^^ 

Damages ultra. Additional damages claimed by 
plaintiff not satisfied with those paid into court by 
defendant.2^ 

Direct damages. Direct damages are such as re¬ 
sult from an act without the intervention of any in¬ 
termediate controlling or self-efficient cause.^^ 

Double'damages. An award in double the amount 
which the law, as applicable to the circumstances, 
would consider that plaintiff had sustained.^® 

Enhanced damages. A term used as synonymous 
with “accumulative damages.^^^i 


§2 

Estimated damages. A term used as equivalent 
to the term “liquidated damages.^’^^ 

Excessive damages. Damages awarded in an 
amount greater than can be legally permitted, as 
explained infra §§ 196-201. 

Ex contractu damages. Damages ex contractu, 
according to the civil law, are damages which flow 
from the breach of a special obligation.'^^ 

Ex delicto damages. Damages ex delicto, accord¬ 
ing to the civil law, are such as flow from the vio¬ 
lation of a general duty.^^ 

Exemplary damages. Exemplary damages, ac¬ 
cording to the ordinary acceptance of the term,^^ 
are damages imposed by way of punishment, and 
are given for that purpose in addition to compensa¬ 
tion for a loss sustained,^® and, for this reason, are 
distinguished from compensatory damages.^They 
are also described-as “added,“punitive,^" “vindic¬ 
tive,’’ or “imaginary” damages, or “smart money, 


Similar deflnitioas 

(1) “Consequential damages are 
those that follow naturally, but in¬ 
directly, from a wrongful act.”— 
Deetz V. Cobbs & Mitchell Co., 253 
P. 542, 544, 120 Or. 600—17 C.J. P 
711 note 30 [a] (4). 

(2) “Damages which follow on ac¬ 

count of knowledge of special con¬ 
ditions, imputed to the defaulting 
party . . . and increasing the 

standard of liability.”—^Martin v. 
Southern Engine & Pump Co., Tex. 
Civ.App., 130 S.W.2d 1065, 1067, cit¬ 
ing Corpus Juris —McKibbin v. 
Pierce, Tex.Civ.App., 190 S.W. 1149, 
1151. 

(3) “The natural results of the in¬ 
jury, but not the direct and neces¬ 
sary consequences.” 

Pa.—Faunce v. Rowan, 13 Pa.Dist. & 

Co. 109, 110, 33 Dauph.Co. 1. 

Tenn.—Swain v. Tennessee Copper 

Co„ 78 S.W. 93, 95, 111 Tenn. 430. 
17 C.J. p 711 note 30 [a]. 

“Ordinarily, ‘consequential dam¬ 
ages’ are those which do not arise 
as an immediate, natural, and prob¬ 
able result of the act done, but arise 
from the interposition of an addi¬ 
tional cause, without which the act 
done would have produced no harm¬ 
ful result.”—U. S. v. Chicago, B. & 
G. R. Co., C.C.A.Mmn., 82 P.2d 131, 
136, 106 A.L.R. 942, certiorari denied 
56 S.Ct. 957, 298 U.S. 689. 80 KEd. 
1408. 

Statutory definition 

“ ‘Consequential' damages are such 
as are the necessary and connected 
effect of the tortious act, though to 
some extent depending upon other 
circumstances.”—Dublin v. Ogburn, 
83 S.E. 939, 142 Ga. 840. 


34. N.H.—Eaton v. Boston, etc., R. 
Co., 51 N.H. 504, 519, 12 Am.R. 
147. 

17 C.J. p 711 note 31. 

35. S.C.—Pearson v. Spartanburg 
County, 29 S.E. 193, 51 S.C. 480. 

Special damages see infra this sec¬ 
tion. 

36. Black L.D. 

37. U.S.—^Korzih v. Netherlands- 
American Steam Nav. Co., D.C.N. 
Y., 175 F. 998, 1000. 

38. Black L.D. 

39. S.D.—Loiseau v. Arp, 14 N.W. 
701, 21 S.D. 566, 572, 130 Am.S.R. 
741, 14 L.R.A.,N.S., 855. 

Similar definition 

“Damages which naturally follow 
from the breach of contract, when 
the defaulting party is without no¬ 
tice of any special conditions that 
would increase the measure of lia¬ 
bility.”—Martin v. Southern Engine 
& Pump Co., Tex.Civ.App., 130 S.W. j 
2d 1065, 1067—McKibbin v. Pierce, 
Tex.Civ.App., 190 S.W. 1049, 1051. 
Statutory definition 

“ ‘Direct’ damages are such as fol¬ 
low immediately upon the act done.” 
—Dublin V. Ogburn, 83 S.E. 939, 142 
Ga. 840. 

4a Ark.—Daniel v. Vaccaro, 41 Ark. 
316, 329. 

41. Mo.—Casey v. St. Louis Transit 
Co., 91 S.W. 419, 116 Mo.App. 235. 

Accumulative damages see supra this 
section. 

42. U.S.—Gallo V. Me Andrews, D.C. 
N.T., 29 F. 715. 

“Liquidated damages” defined see in¬ 
fra this section. 

43. La.—State v. Pourchy, 31 So. 
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325, 106 La. 743, 746—Kohn v. Car- 
rollton, 10 La.Ann. 719, 720. 

44 . La.—State v. Fourchy, 31 So. 

325, 106 La. 743, 756--Kohn v. 

Carrollton, 10 La.Ann. 719, 720. 

45. U.S.—Monongahela Nav. Co. v. 
U. S., Pa., 13 S.Ct. 622, 148 U.S. 
312, 826, 37 L.Ed'. 463. 

Iowa.—Gregory v. Sorenson, 242 N. 
W. 91, 97, 214 Iowa 1374, citing 
Corpus Juris. 

17 C.J. P 712 note 42. 

Theory of exemplary damages gen¬ 
erally see infra § 117. 

46. Ariz.—Gila Water Co, v. Gila 
Land & Cattle Co., 249 P. 751, 753, 
30 Ariz. 569. 

Iowa.—Brause.v. Brause, 177 N.W. 
65, 70, 190 Iowa 329, citing Corpus 
Juris —Gregory v. Sorenson, 242 
N.W. 91, 97, 214 Iowa 1374, citing 

Corpus Juris. 

Tex.—^Anderson v. Alcus, Civ.App., 
42 S.W.2d 294, 296. quoting Corpus 
Juris. 

Utah.—Hay craft v. Adams, 24 P.2d 
1110, 82 Utah 347. 

17 C.J. p 712 note 43. 

47 . S.C.—Garrick v. Florida Cent., 
etc., R. Co., 31 S.E. 334, 53 S.C. 
448, 69 Am.S.R. 874. 

48 . U.S.—Brewer v. Jacobs, C.C, 
Tenn., 22 F. 217, 224. 

Iowa.—Brause v. Brause, 177 N.W. 
65, 70, 190 Iowa 329, citing Corpus 
Juris. 

La.—Dirmeyer v. O’Hern, 3 So. 132, 
39 La.Ann. 961, 964. 

Tex.—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, 
error dismissed. 

17 C.J. p 712 note 48, 
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the terms being- ordinarily regarded as synony¬ 
mous.^^ However, the idea of punishment does not, 
according to all authorities, enter into the defini¬ 
tion of '‘exemplary damages,’’ as explained infra § 
117, but the term is employed to mean an increased 
award of damages in view of the supposed aggrava¬ 
tion of the injury to the feelings of plaintiff by the 
wanton or reckless act of defendant,^® in which case 
they are confined to compensation, as stated infra § 
117. The term "exemplary damages” has also been 
employed as descriptive of elements of recovery in¬ 
susceptible of pecuniary measurement,^^ and of a 
sum for plaintiff’s expenses in litigation awarded in 
addition to his actual damages.^^ 

Fee damages, A term employed in eminent do¬ 


main proceedings to indicate damages awarded for 
rights acquired for all time to come or at least for 
the corporate existence of the taker.®^ 

General damages. Damages to property or per¬ 
son are either general or special.^^ As stated in 
Corpus Juris, which has been quoted with approv¬ 
al, general damages are such as the law implies and 
presumes to have occurred from the wrong com¬ 
plained of.^^ They are such as naturally and nec¬ 
essarily result from the wrong,^® although this does 
not mean that they must inevitably and always re¬ 
sult from a given wrong.^'^ 

General damages in the case of a breach of con¬ 
tract are such damages as the law implies or pre- 


Definitiou of 

"Added damages” see supra this 
section. 

"Imaginary damages” see infra 
this section. 

"Punitive damages” see infra this 
section. 

"Smart money” see infra this sec¬ 
tion. 

"Vindictive damages” see infra 
this section. 

Distinguished from vindictive dam¬ 
ages 

Fla.—^Winn & Lovett Grocery Co. v. 
Archer, 171 So, 214, 221, 126 Fla. 
308. 

49. Ariz.—Gila Water Co. v. Gila 
Land & Cattle Co., 249 P. 751, 
7§3, 30 Ariz. 569. 

W.Va,—Michaelson v. Turk, 90 S.E. 

395, 397, 79 W.Va. 31. 

17 C.J. p 712 note 49. 

50. Ariz.—Gila Water Co. v. Gila 
Land & Cattle Co., 249 P. 751, 30 
Ariz. 569. 

Iowa.—Brause v. Brause, 177 N.W. 
65, 70, 190 Iowa 329, citing Cor¬ 
pus Juris. 

17^ C.J. p 712 note 51. 

51. Iowa.—Brause v. Brause, supra. 
17 aJ. p 712 note 53. 

52. Conn.—Shupack v. Gordon, 64 A. 
740, 79 Conn. 298—^Hull v. Doug¬ 
lass, 64 A. 351, 79 Conn. 266. 

Iowa.—Brause v. Brause, 177 N.W. 
65, 70, 190 Iowa 329, citing Corpus 
Juris. 

53. N.Y.—People v. Barker, 59 N.E. 
137, 151, 165 N.Y. 305, 316. 
Specifically, fee damages are dam¬ 
ages sustained by an abutting own¬ 
er, occasioned by the construction 
and operation of an elevated railroad 
in ohe of the streets of a city, which 
are awarded against elevated rail¬ 
ways.—People V. Barker, supra— 
Dode V. Manhattan P. Co., 24 N.Y.S. 
422, 70 Hun 374—25 C.J. p 1009 notes 
5. 6. 

54. Ariz.—Palmer v. Kelly, 97 P.2d 

209, 54 Ariz. 466—^White River 


Sheep Co. v. Barkley, 288 P. 1029, 
37 Ariz. 49. 

Cal.—Zvolanek v. Bodger Seeds, 42 
P.2d 92, 5 Cal.App.2d 106—Mc- 

Cready v. Bullis, 210 P. 638, 59 Cal. 
App. 286. 

N.D.—Meyerie v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568. 

55. Ariz.—Salt River Valley Water 
Users' Ass’n v. Arthur, 74 P.2d 
582, 583, 51 Ariz. 101, quoting Cor¬ 
pus Juris —^White River Sheep Co. 
V. Barkley, 288 P. 1029, 1031, 37 
Ariz. 49, quoting Corpus Juris. 
Cal.—McCready v. Bullis. 210 P. 638, 
59 Cal. App. 286—Mills' v. San 
Diego Conservatory of Music, 191 
P. 546, 548, 47 Cal.App. 300, quot¬ 
ing Corpus Juris. 

Ky.—Moss Jellico Coal Co. v. Ameri¬ 
can Ry. Express Co., 248 S.W. 508, 
509, 198 Ky. 202. 

Mo.—McMahon v. Kansas City Rys. 

Co , App., 233 S.W. 64. 

Mont.—Sankey v. Chicago, M. & St. 
P. Ry. Co., 198 P. 544, 60 Mont. 
242. 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 45 N.D. 568. 

Okl.—First Nat. Bank v. Cox, 198 P. 

579, 82 Okl. 129. 

17 C.J. p 712 note 56. 

Presumption of damages generally 
see infra § 6. 

Similar definitions 

(1) "Those which necessarily and 
by implication of law result from 
the act or default complained of.” 
Ariz.—Palmer v. Kelly, 97 P.2d 209, 

54 Ariz. 466. 

Mo.—Hall V. Manufacturers' Coal & 
Coke Co., 168 S.W. 927, 933, 260 
Mo. 351—Murray v, De Luxe Mo¬ 
tor Stages of Illinois, App.,' 133 
S.W.2d 1074, 1077. 

(2) "Those necessarily and natural¬ 

ly resulting from the wrongful act 
or omission or which may be legally 
implied therefrom.”—Bullitt v. Dela¬ 
ware Bus Co., Del., 180 A. 519, 520. ' 

17 G.L p 712 note. 66 [a], 
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As determined by ability to measure 

General damages are such as the 
jury may give when the judge can¬ 
not point out any measure by which 
they are to be ascertained except 
the opinion and judgment of a rea¬ 
sonable man.—Palmer v. Kelly,' 97 
P.2d 209, 54 Ariz. 466. 

56. U.S.—Ruggles V. Buffalo Foun¬ 
dry «& Machine Co., C.C.A.Mich., 27 
F.2d 234. 

Cal.—Zvolanek v. Bodger Seeds, 42 
P.2d 92, 5 Cal.App.2d 106—Mills v. 
San Diego Conservatory of Music, 
191 P. 546, 548. 47 Cal.App. 300, 
quoting Corpus Juris. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519, 520. 

Idaho.—Stoddard v. Ploeger, 247 P. 
791, 42 Idaho 688. 

Ky.—Moss Jellico Coal Co. v. Ameri¬ 
can Ry. Express Co., 248 S.W. 508, 
509, 198 Ky. 202. 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568. 
Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 28 Del.Co. 
402. 

Tex.—^West Texas Utilities Co. v. 

^ Nunnally, Civ.App., 10 S.W.2d 391. 
17 C.J. p 713 note 57. 

Similar definition 

"General damages are the natural 
and proximate consequences of and 
are traceable to the act complained 
of, and which are probable, traceable 
to, and necessarily result from, the 
injury.”—Quermbeck v. Hanson, 75 
P.2d 1027, 1029, 94 Utah 127. 

57. Cal.—Mills V. San Diego Con¬ 
servatory of Music, 191 P. 546, 
548, 47 Cal.App. 300, quoting Cor¬ 
pus Juris. 

Minn.^—Smith v. St. Paul, etc., R. Co., 
14 N.W. 797, 30 Minn. 169, 172. 
However, it has been said that 
general damages, as distinguished 
from special damages, "are such as 
inevitably follow."-^Huyler's v. Ritz- 
Carlton Restaurant & Hotel Co. of 
Atlantic City* D.C.Deh, 6 F.2d 404, 
406. 
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sumes from the breach complained of such dam- 
ag’es as arise naturally from the breach, and which 
may reasonably be supposed to have been in the con¬ 
templation of the parties.5^ Similarly, in an action 
of tort general damages are such as are not caused 
by any incidental fact or by the peculiar situation 
and circumstances of the party but are the natural 
and uniform effects of the injury itself.^^ 

It is often very difficult to distinguish general 
from special damages.The distinction is not that 
one is and the other is not the direct and proxi¬ 
mate consequence of the breach complained of,®^ 
as the wrongful act must be the proximate cause of 
either.63 General damages are such as might accrue 
to any person similarly situated, while special dam¬ 
ages are such as do in fact accrue to the particular 
individual by reason of the particular circumstanc¬ 
es of the case.^^ The subject of general and special 
damages as contradistinguished is principally a ques¬ 
tion of pleading, the general rule being that, where 
special damages are not claimed, a party can recover 
only such damages as are not only the natural and 
proximate result, but also the necessary result of 
the act complained of.®^ 

^^General damages’^ are considered as synonymous 
with “actual damages,” as stated supra, this section, 
or with “compensatory damages,”and as contra¬ 
distinguished from “exemplary damages” or “puni¬ 


tive damages.”^’^ 

Gross damages. A term sometimes employed in 
statutes relating to the assessment of damages for 
injuries to land or property not taken^s or to the 
assessment of damages for recurring injuries to land 
as by flowage to indicate the amount awarded for 
damages up to the time of the proceeding, as dis¬ 
tinguished from an award for annual damages 

thereafter.®^ 

Imaginary damages. A term sometimes used as 
synonymous with “exemplary damages.”'^® 

Inadequate damages. Such as will not compen¬ 
sate the parties or place them in the position in 
which they formerly stood.'^i 

Incidental damages. A term used in condemna¬ 
tion proceedings to describe compensation for such 
inconvenience as results to a person whose land is 
taken by reason of the taking and use.'^^ 

Indeterminate damages. A designation some¬ 
times applied to elements of recovery which are not 
susceptible of pecuniary measurement,'^3 or to dam¬ 
ages which are ordinarily termed “exemplary dam- 
ages.”*^^ 

Individual damages. A term’sometimes applied to 
indicate that special and peculiar injury to a private 
person which will permit him to sue to enforce a 


Sa U.S.—Elias V. Wright, C.C.A.N. 

Y., 276 F. 908. 

17 C.J. p 713 note 59. 

Damages for breach of contract in 
general see infra §§ 73-79. 

^^Gteneral damages, r^overable for 
a ■breach of contract, are such as 
may fairly and reasonably be con¬ 
sidered as arising naturally—that is 
according to the usual course of 
things—from the breach of the con¬ 
tract itself or such as may reasona¬ 
bly be supposed to have been in the 
contemplation of the parties at the 
time they made the contract as the 
probable result of the breach of it." 
—U. S. Bond & Mortgage Corpora¬ 
tion V. Berry, 61 S.W.2d 293, 297, 
249 Ky. 610. 

59. Va.—Adams Express Co. v. Al¬ 
len, 100 S.E. 473, 125 Va. 530. 

60. N.D.—Meyerle v. Pioneer Pub. 
Co., 178 N.W. 792, 45 N.D. 568. 

17 C.J. p 713 note 60. 

Damages for torts in general see in¬ 
fra § 80. 

61. U.S.—Lillard v. Kentucky Dis¬ 
tilleries, etc., Co., Ky., 134 P. 168, 
'67 C.C.A. 74. 

17 C.J. p 716 note 97. 

62. TJ.s. —Ruggles v. Buffalo Foun¬ 
dry & Machine Co., C.C.A.Mich., 27 
F.2d 234. 


63. U.S.—Huyler’s v. Ritz-Carlton 
Restaurant & Hotel Co. of Atlan¬ 
tic City, D.C.Del., 6 F.2d 404, 406. 

17 C.J. p 716 note 98. 

64. N.C.—Ringgold v. Land, 193 S.E. 
267, 212 N.C. 369. 

Por breach of contract 

The distinction between general 
and special damages for breach of 
contract is that the former are such 
damages as the law implies and pre¬ 
sumes from the breach complained 
of, while the latter are such as 
have proximately resulted, but do 
not always immediately result, from 
the breach and will not therefore be 
implied by law.—Howard Supply Co. 
V. Wells, Ky., -176 F. 512, 100 C.C.A. 
70—Lillard v. Kentucky Distilleries, 
etc., Co., Ky.', 134 F. 168, 67 C.C.A. 
74. 

Damage which results from in¬ 
ability to pursue “avocation” or oc¬ 
cupation is "special,” not "general." 
—Bullitt V. Delaware Bus Co., Del., 
180 A. 519. 

65. Cal.—Mills v. San Diego Con¬ 
servatory of Music, 191 P. 546, 548, 
47 Cal.App. 300, quoting Corpus Ju¬ 
ris. 

Va.—Peshine v. Shepperson, 17 G-ratt. 

472, 68 Va. 472, 94 Am.D. 468. 
Pleading general or special damages 
see infra § 131. 
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66. N.D.—Meyerle v. Pioneer Pub. 
Co., 178 N.W. 792, 45 N.D. 568. 

67. N.D.—Meyerle v. Pioneer Pub. 
Co., supra. 

68. Wash.—City of Tacoma v. Bon- 

nell, 109 P. 60, 61, 58 Wash. 

593. 

“Damages ‘which will accrue to 
part remaining” and "the gross dam¬ 
ages to any land or property not 
taken" are one and the same thing. 
—City of Tacoma v. Bonnell, supra. 

09. Me.—Ingram v. Main Water Co., 
57 A. 893, 98 Me. 56B. 

70 . Colo.—Murphy v. Hobbs, 5 P. 
119, 7 Colo. 541, 547, 49 Am.R. 
366. 

17 C.J. p 713 note 63. 

"Exemplary damages" defined see su¬ 
pra this section. 

71 . Colo.—Insurance Co. of North 
America v. Bonner, 42 P. 681, 7 
Colo.App. 97, 99. 

Inadequate damages generally see in¬ 
fra §§ 196-200. 

72- Ky.—Chicago, etc., R. Co. v. 
Rottgering, 83 S.W. 584, 26 Ky.L. 
1167. 

73. W.Va.—Pegram v. Stortz, 6 S.E. 

485, 31 W.Va. 220, 237. • . 

74. W.Va.—Pegram v. Stortz, supra. 
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right or to redress a wrong of a public nature, 
as explained in the C.J.S. title Actions § 29 a. 

Intervening damages. Intervening damages, as 
the phrase is employed in a statutory recognizance, 
have been defined as being such as are occasioned to 
the appellee or reviewee through being delayed, as 
by a material alteration in the circumstances or situ¬ 
ation of the party appealing or reviewing. 

Irreparable damages. The phrase ^irreparable 
damages” is sometimes employed as meaning dam¬ 
ages which can be estimated only by conjecture and 
not by any accurate standard.'^'^ 

Land damages. A term employed with reference 
to compensation for land injured or taken in emi¬ 
nent domain proceedings.'^^ 

Legal damages. Such losses or detriments as 
the law compensates in consequence of a wrong 
committcd.'^^ 

Liquidated dafnages. Liquidated damages are 
those the amount whereof has been ascertained 
by judgments^ or by the specific agreement of the 
parties,or which are susceptible of being made 


certain by mathematical calculation from known 
factors;®^ a maximum limitation of liability.^S 

Multiple damages. Multiple damages are dam¬ 
ages awarded under a statute permitting a recov¬ 
ery in double or triple the amount of the actual 
damages sustained, as explained infra § 128. 

Necessary damages. Necessary damages are 
those consequences of an injury usually denomi¬ 
nated ^'generah" as distinguished from '^special” 
damages.^^ 

Nominal darnages. Nominal damages are a 
small and trivial sum awarded for a technical in¬ 
jury due to a violation of some legal right, and 
as a consequence of which some damages must be 
awarded to determine the right.^S 

Nonpecuniary damages. Nonpecuniary damag¬ 
es, in actions for personal injuries, have been held 
to mean damages the amount of which cannot be 
determined by any known rule, but which depend 
on the enlightened judgment of an impartial court 
or jur\q such as damages for pain, suffering, loss 
of reputation, impairment of faculties, etc.^® 


75 . Ind.—^Wea Tp., Tippecanoe 
County V. Cloyd, 91 N.B. 959, 961, 
46 Ind.App. 49. 

76. Vt.—Peasely v. Buckminster, 1 
Tyler, 264, 267. 

17 C.J. p 713 note 69. 

77. Wash.—Columbia College of 
Music, etc. V. Tunberg, 116 P. 280, 
64 Wash. 19, 23. 

73. Mass.—New York, etc., R. Co. v. 
Blackstone, 69 N.E. 315, 184 Mass. 
491, 496. 

17 C.J. p 714 note 71. 

73- N.J.—Dis. op. Stuhr v. Curran, 
44 N.J.LaW 181, 201, 43 Am.R. 353. 

SO. S.C.—^Retailer’s Service Bureau 
V. Smith, 163 S.E. 649, 651, 165 
S.C. 120, quoting Corpus Juris. 

81. S.C.—Retailer’s Service Bureau 
V. Smith, supra, quoting Corpus 
Juris. 

17 C.J. p 714 note 74. 

Agreements as to liquidated dam¬ 
ages see infra §§ 101-116, | 

Breach of contract or duty 

“The term liquidated damages’ is 
used in reference to the breach of a 
contract or nonperformance of duty 
as expressing a fixed sum which is 
agreed upon between the parties as 
the ascertained damage which the 
one is to receive and the other to 
pay because of the default.”—U. S. v. 
tJ. S. Fidelity, etc., Co., C.C.Md., 151 
F- 534, 536, appeal dismissed 158 F. 
1022, 86 C.C.A. 673. 

82. N.J.—Williams & Davis v. 
Davis, 147 A. 337, 105 N.J.Law 
642. 


“TTnliquidated damages” distia- 
gTiished 

“Liquidated damages” are those 
agreed on, fixed by law, or suscepti¬ 
ble of being made certain by mathe¬ 
matical calculations from known fac¬ 
tors, while “unliquidated damages” 
are those which cannot be made cer¬ 
tain by one party alone.—Cochrane 
V. Forbes, 166 N.E. 752, 267 Mass. 
417. 

83. U.S,—Nester v. Western Union 
Telegraph Co., D.C.Cal., 25 P.Supp. 
478, affirmed, C.C.A., Western Un¬ 
ion Telegraph Co. v. Nester, 106 
F.2d 587, certiorari granted 60 S. 
Ct. 468, reversed on other grounds j 
60 S.Ct. 769. 

84. Mo.—^Browning v, Wabash 
Western R. Co., 24 S.W. 731, 736, 
119 Mo. 68. 

85. Ga.—^Western Union Telegraph 
I Co. V. King, 6 S.B.2d 368, 370, 61 

Ga.App. 537, quoting Corpus Juris. 
Kan.—Hoffman v. Atchison, T. & S. 
.F. Ry. Co., 281 P. 935, 937, 129 Kan. 
59, quoting Corpus Juris. 

N.C.—^Wolf V. Montgomery Ward & 
Co., 189 S.E. 772, 211 N.C. 295. 
Tex.—^Anderson v. Alcus, Civ.App., 
42 S.W.2d 294, 296, quoting Corpus 
Juris. 

W.Va,—Harper v. Consolidated Bus 
Lines, 185 S.E. 225, 226, citing 
Corpus Juris. 

17 C.J. p 714 note 77. 

Similar definitions 

(1) “A sum which Is held to be 
recoverable where a legal right is to 
be vindicated against an invasion 
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which has produced no actual pres¬ 
ent loss of any kind.” 

Tex.—Press v. Davis, Civ.App., 118 
S.W.2d 982, 995, modified on other 
grounds Quinn v. Press, Sup., 140 
S.W.2d 438, 128 A.L.R. 757—War¬ 
ren V. Hill, Civ.App., 77 S.W.2d 322, 
325. 

Va.—News Leader Co. v. Kochen, 3 
S.E.2d 385, 390, 173 Va. 95, 122 A. 
L.R. 842. 

(2) “A trifling sum awarded where 
a breach of duty or an infraction of 
the plaintiff's right is shown, but no 
serious loss i» proved to have been 
susiainea."—Seelig v. Missouri, K. & 
T. Ry. Co., 230 S.W. 94, 102, 287 Mo. 
343. 

(3) “A trivial sum, which recog¬ 
nizes a right, but makes no ade¬ 
quate return therefor.”—McGrew 
Mach. Co. V. One Spring Alarm Clock 
Co., 245 N.W. 263, 266, 124 Neb. 93. 

(4) “An arbitrary amount that 

I may be assessed . . . for the 

! invasion of a legal right.”—Flournoy 

V. Story, Tex.Civ.App., 37 S.W.2d 272, 
273. 

(5) “Those awarded where, from 
the nature of the case, some injury 
has been done, the amount of which 
the proofs fail entirely to show.”— 
Seelig V, Missouri, supra. 

17 C.J. p 714 note 77 [a]. 

86. Neb.—^L. W. Pomerene Co. v. 
White, 97 N.W. 232, 70 Neb. 171, 
modified 98 N.W. 1040, 70 Neb. 
177. 

Damages for physical and mental 
pain and suffering generally see in¬ 
fra §§ 62-70. 
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Ordinary damages. A sum awarded as a fair 
measure of compensation to plaintiff, the amount 
being, as near as can be estimated, that by which 
he is the worse for defendant’s wrongdoing.^"^ 

Pecuniary damages. Pecuniary damages are a 
smaller class of damages within the larger class 
of damages generally they are not limited to the 
loss of money,but as applied to actions for per¬ 
sonal injuries have been defined as damages which 
can be accurately estimated, such as loss of wages, 
costs of medical attendance, etc.^o "Tecuniary” 
is a word of much narrower scope than '^neces- 
sary.”^^ 

Permanent damages. Permanent damages are 
damages for the entire injury done, present, past, 
and prospective. 

Presumptive damages. The term ‘‘presumptive 
damages” is sometimes used as synonymous with 

“exemplary damages.”^^ 

Proximate damages. Proximate damages in¬ 
clude all damage directly and immediately caused 
by the wrongful act, and such consequential dam¬ 
ages as result from intermediate causes, where the 
natural and probable effect of the act complained 
of is to set in operation the intervening cause from 
which the loss directly results.^4 Proximate dam¬ 
ages in cases of negligence are the ordinary and 
natural results of the negligence.^^ 

Punitive or punitory damages. Punitive dam¬ 


ages are those given in addition to compensation 
for a loss sustained, in order to punish, and make 
an example of, the wrongdoer.^^ “Punitive,” “vin¬ 
dictive,” and “exemplary” damages are all synony¬ 
mous terms, as stated supra, under the definition 
of “exemplary damages,” as are the terms “puni¬ 
tive” and “punitory” damages.^*^ Such damages 
are also termed “smart money. 

Remote damages. Remote damages are such aS 
are the result of accident or an unusual combina¬ 
tion of circumstances which could not reasonably 
be anticipated, and over which the party sought to 
be charged had no control. ^ 9 

Smart money. A term sometimes applied to such 
damages as are in excess of the actual loss, and 
are allowed in theory when a tort is aggravated by 
evil motive, actual malice, deliberate violence, or 
oppression or fraud.^ It is said that formerly the 
term was used as indicating compensation for the 
smarts of the injured person,*2 and not, as now^ 
money required by way of punishment, and to 
make the wrongdoer smart.^ As stated above in 
this section, the term “smart money” is frequent¬ 
ly used to designate . exemplary, punitive, or vin¬ 
dictive damages. 

Special damages. As stated in Corpus Juris, 
which has been cited and quoted with approval, 
special, as contradistinguished from general, dam¬ 
ages are those which are the natural, but not the 


87 . W.Va.—Chafin v. Gay Coal & 
Coke Co., 169 S.E. 485, 487, 113 W. 
Va. 823. 

SS. Mo.—Browning v. Wabash 
Western R. Co., 24 S.W. 731, 736, 
119 Mo. 68. 

89. N.T.—McIntyre v. New York 
Cent. R. Co., 37 N.T. 287, 35 How. 
Pr. 36, affirming 47 Barb. 515. 

90. Neb.—L. W. Pomerene Co. v. 
White, 97 N.W. 232, 70 Neb. 171, 

176, modified 98 N.W. 1040, 70 Neb. 

177. 

91. Mo.—Browning v. Wabash 
Western R. Co., 24 S.W. 731, 119 
Mo. 68. 

92i. N.C.—Porter v. Aberdeen, etc., 

R. Co., 62 S.E. 741, 148 N.C. 563, 
566. 

W.Va.—McHenry v. Parkersburg, 66 

S. E. 750, 66 W.Va. 533, 535, 29 
Lr.R.A.,N.S., 860. 

-98. Colo.—Murphy v. Hobbs, 5 P. 
119, 7 Colo. 541, 547, 49 Am.R. 
366. 

“Exemplary damages" see supra 
this section. 

94. Cal.—Friend & Terry L. Co. v. 
Miller, 8 P. 40, 67 Cal. 464. 


Dak.—Pielke v. Chicago, etc., R. Co., 
41 N.W. 669, 5 Dak. 444, 453. 

17 C.J. p 714 note 86. 

Similar definitioiLS 

“Those which accrue directly and 
in natural sequence, and as a specific 
(hurtful) result from the act done, 
without the intervention of an inde¬ 
pendent cause.”—^U. S. v. Chicago, B. 
& Q. R. Co., C.C.A.Minn., 82 F.2d 
131, 136, 106 A.L.R. 942, certiorari 
denied 56 S.Ct. 957, 298 U.S. 689, 80 
L.Ed. 1408—17 C.J. p 714 note 86 
[a]. 

Natural, probable, and proximate 
consequences see infra § 18 et 

seq, 

95. Cal.—Henry v. Southern Pac. R. 
Co., 50 Cal. 176. 

Wis.—Mueller v. Milwaukee St. R. 
Co., 56 N.W. 914, 86 Wis. 340, 21 
L.R.A. 721. 

17 C.J. p 714 note 87. 

96. U.S.—Monongahela Nav. Co. v. 
U. S., Pa., 13 S.Ct. 622, 148 U.S. 
312, 326, 37 L.Ed. 463. 

Fla.—Florida East Coast Ry. Co. v. 
McRoberts, 149 So. 631, 111 Fla. 
278, 94 A.L.R. 376. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Smith, 136 S.W.2d 759, 281 
Ky. 583. 


N.C.—Smith v. Myers, 125 S.E. 178, 
179, 188 N.C. 551. 

17 C.J. p 714 note 88. 

97- Colo.—Murphy v. Hobbs, 5 P^ 
119, 7 Colo. 541, 49 Am.R. 366. 

98. U.S.—Lake Shore, etc., R. Co. v, 
Prentice. Ill., 13 S.Ct. 261, 147 U. 
S. 101, 37 L.Ed. 97. 

Pa.—Springer v. J, H. Somers Fuel 
Co., 46 A. 370, 196 Pa. 156. 

N.C.—Ford V. McAnally, 109 S.E. 91, 
182 N.C. 419—Cotton v. Fisheries 
Products Co., 106 S.E. 487, 181 N. 
C. 151. 

“Smart money" defined see infra this 
section. 

9’9- Colo.—Elliott V. Parr, 66 P.2d 
819, 821, 100 Colo. 204, quoting 
Corpus Juris. 

17 C.J. p 715 note 92. 

1. Pa.—Springer v. J". H. Somers 
Fuel Co., 46 A. 370, 19 6 Pa. 156, 
159. 

58 C.J. p 775 note 12. 

2. N.H.—Pay v. Parker, 53 N.H. 342, 
355, 16 Am.R. 270. 

58 C.J. p 775 note 13. 

3. Colo.—Murphy v. Hobbs, 6 P. 

119, 7 Colo. 541, 547, 49 Am.R. 
366. I 

I N.H.—Fay v. Parker, 53 N.H. 342, 
1 355, 16 Am.R. 270. 
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necessary, consequence of the act complained of.'^ 
They are such as actually result from the commis¬ 
sion of the wrong, but are not such a necessary re¬ 
sult that they will be implied by law,^ or will be 
deemed to have been within the contemplation of 
the parties.® Special damages always grow out of 
an unusual or peculiar state of facts, which may 
he known to one of the parties and not to the oth¬ 
er,'^ and follow the injury as a natural and proxi¬ 
mate consequence, in the particular case, by rea¬ 
son of special circumstances or conditions.® 

In cases of tort it may be said that special dam¬ 
ages are such consequences' of an injury as are 
peculiar to the circumstances and condition of the 
injured party,^ and in cases of contract they are 
such further loss, in addition to that which nat¬ 
urally flows from and is presumed from the con¬ 
tract and its breach, as are in fact occasioned by 


the breach of the contract and proximately caused 
thereby, and as in the ordinary course of thing? 
would be likely to result therefrom.^® Special 
damage may be of such character that it may be 
given in evidence to aggravate the damages in an 
action or it may be itself the substantive cause of 
action.^^ 

Speculative damages. The term ^^speculative 
damages” is sometimes used as synonymous with 
“exemplary damages” but ordinarily damages 

are said to be speculative when the probability that 
a circumstance will exist as an element for com¬ 
pensation becomes conjectural^® 

Stated damages. In legal phraseology, damag¬ 
es fixed by contract are so styled.^^ 

Stipulated datm-ges. A term used as synony¬ 
mous with “liquidated damages,”^® and as likened 


4 . U.S.—Huyler’s v. Ritz-Carlton 
Restaurant & Hotel Co. of Atlan¬ 
tic City, D.C.DeL, 6 F.2d 404. 

Ariz.—Salt River Water Users’ 
Ass’n, 74 P.2d 582, 584, 51 Arlz, 
101, quoting Corpus Juris—^White 
River Sheep Co. v. Barkley, 28S P. 
1029, 1031, 37 Ariz. 49, quoting 
Corpus Juris. 

Cal.—Zvolanek v. Bodger Seeds, 42 
P.2d,92, 5 Cal.App,2d 106—Skaggs 
V. Wiley, 292 P. 132, 108 Cal.App. 
429. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519. 

D.C.—Dissette v. Dost, 280 P. 455, 51 
App.D.C. 381. 

Idaho.—Stoddard v. Ploeger, 247 P. 
791, 42 Idaho 688. 

Mo.—Hall V. Manufacturers’ Coal & 
Coke Co., 168 S.W. 927, 933, 260 
Mo. 351—Murray v. De Luxe Motor 
Stages of Illinois, App., 133 S.W. 
2d 1074. 

Mont.—Solberg v. Sunburst Oil & 
Gas Co.. 235 P. 761, 73 Mont. 94-— 
Butte Floral Co. v. Reed, 211 P. 
325, 65 Mont. 138. 

N.C.—Ringgold v. Land, 193 S.E.' 267, 
212 N.C. 369. 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568, 
citing Corpus Juris. 

Pa.—Yorkshire Worsted Mills v. Na¬ 
tional Transit Co., 28 Del.Co. 402. 
S.D.—Simmons v. Leighton, 244 N.W. 
883, 884, 60 S.D. 524, citing Corpus 
Juris. 

Tex.—Texas & P. Ry. Co, v. Mercer, 
Civ.App., 58 S.W.2d 896, reversed 
on other grounds, Cora.App., 90 S. 
W.2d 557, 106 A.L.R. 1299—^Cisco & 
N. E. R. Co. V. Ricks, Civ.App., 33 
S.W.2d 878—^West Texas Utilities 
Co. V, Nunnally, Civ.App., 10 S.W. 
2d 391. 

Utah.—Quermbeck v. Hanson, 75 P. 

2d 1027, 94 Utah 127. 

17 C.J. p 715 note 93. 


Similar definitions 

“Those that ensue, not necessarily 
and ordinarily, but because of spe¬ 
cial circumstances.”—Ruggles v. 
Buffalo, Foundry & Machine Co., C.C. 
A.Mich., 27 F.2d 234, 235-—17 C.J. 
p 715 note 93 [a]. 

5. Ariz.—Salt River Valley Water 
Users’ Ass’n, 74 P.2d 582, 584, 51 
Ariz. 101, quoting Corpus Juris— 
White River Sheep Co. v. Barkley, 
288 P. 1029, 1031, 37 Ariz. 49, quot¬ 
ing Corpus Juris. 

Cal.—McCready v. Bullis, 210 P. 638, 
59 Cal.App. 286. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519. 520. 

Ky.—Moss Jellico Coal Co. v. Amer¬ 
ican Ry. Express Co., 248 S.W. 508, 
509, 198 Ky. 202. 

Minn.—Smith v. Altier, 238 N.W. 479, 
184 Mmn. 299. 

Mo.—McMahon v. Kansas City Rys. 

Co., App., 233 S.W. 64. 

Mont.—Sankey v. Chicago, M. & St. 
P. Ry. Co., 198 P. 544, 60 Mont. 
242. ' 

N.D.—Meyerle v. Pioneer Pub. Co., 
178 N.W. 792, 794, 45 N.D. 568, cit¬ 
ing Corpus Juris. 

Okl.—First Nat. Bank v. Cox, 198 P. 

579, 82 Okl. 129. 

17 C.J. p 715 note 94. 

6. Ky.—Moss Jellico Coal Co. v. 
American Ry. Express Co., 248 S. 
W. 508, 509, 198 Ky. 202. 

7. Ky,—^Moss Jellico Coal Co. v. 
American Ry. Express Co., 248 S. 
W. 508, 198 Ky. 202. 

8. N.C.—^Ringgold v. Land, 193 S.E. 
267, 212 N.C. 369. 

9. N.D.—Meyerle v. Pioneer Pub. 
Co„ 178 N.W. 792, 794, 45 N.D. 568, 
citing Corpus Juris. 

17 C.J. p 715 note 95. 

Damages for torts in general see in¬ 
fra §.80. 

< 10. U.S,—^Howard Supply Co. v. 
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Wells, Ky., 176 F, 512, lOO ac.A. 
70. 

Tex.—General Shoe Corporation v. 

Hall, Civ.App., 123 S.W.2d 721. 

17 C.J. p 715 note 96. 

Damages for breach of contract in 
general see infra §§ 73—79. 

Similar definitions 

(1) “Such damages as actually oc¬ 
cur from the breach, although not 
such as might naturally and prop¬ 
erly be expected on account of said 
breach.”—Weismann Motor Sales v. 
Allen, 19 N.E.2d 505, 506, 106 Ind. 
App. 284. 

(2) “Such as arise where there 
are special circumstances attending 
the making of the contract and its 
observance would take it out of 
the natural and usual course of 
things.”—^U. S. Bond & Mortgage 
Corporation v. Berry, 61 S.W.2d 293, 
297, 249 Ky. 610. 

11. Mass.—Smith v. Sherman, 4 
Cush. 408. 

17 C.J. p 716 note 99. 

12. Colo.—Murphy v. Hobbs, 5 P. 
119, 7 Colo. 541, 49 Am.R. 366. 

“Exemplary damages” defined see 
supra this section. 

Speculative. damages generally see 
infra §§ 26-28. 

13 . U.S.—Crichfleld v. Julia, N.Y., 
147 F. 65, 70, 77 C.C.A. 297, cer¬ 
tiorari denied 27 S.Ct. 781, 203 U. 
S. 593, 51 L.Ed. 352. 

14 . Pa.—^Zulich v. Bowman, 42 Pa. 
83, 87. 

Also styled “liqxildated” or '^stipu¬ 
lated’’ damages 

Pa.—^Zulich V. Bowman, supra. 

15. Mo.—Harrison v. Murray Iron 
Works Co., 70 S.W. 261, 96 Mo. 
App. 348. 

“Liquidated damages” defined see 
supra this section. 
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somewhat to penal obligations."*® 

Suhstantial damages. Damages which are con¬ 
siderable in amount, and awarded as compensation 
for the injury actually suffered damages worth 
having as opposed to nominal damages.^^ 

Temperate damages. Such damages as are a 
reasonable compensation for the injury, more than 
nominal damages.^^ 

Temporary damages. Damages to real estate 
which are recovered from time to time as they 
accrue from the injury.20 

Triple damages. Damages aw^arded by statute 
in three times the amount of the actual damages 
established, as explained infra § 128. 


§ 3 

Uncertain damages. Such as are incapable of 
reasonably accurate ascertainment, as explained in¬ 
fra §§ 26^-28. 

Unliquidated damages. Damages are unliquidat¬ 
ed where they are an uncertain quantity, depend¬ 
ing on no fixed standard, referred to the wise dis¬ 
cretion of a jury, and can never be made certain 
except by court or verdict.^^ 

Vindictive damages. “Vindictive damages’" is a 
term used as synonymous with “exemplary’" or 
“punitive” damages or “smart money,” as stated 
supra, this section, under the definition of term 
“exemplary damages.” 


II. NATURE AND EXISTENCE OF RIOHT TO DAMAOES IN GENERAL 


§ 3, Nature and Theory of Pecuniary Repara¬ 
tion 

The fundamental principle or theory on which dam¬ 
ages are based is just compensation or indemnity for the 
loss or injury sustained, whether the action is in con¬ 
tract or In tort. 


The primary object of an award of damages in 
a civil action, and the fundamental principle or 
theory on which it is based, is just compensation 
or indemnity for the loss or injury sustained by 
complainant,and no more.^s In some states, 


16. N.C.—Moseley v. Johnson, 56 S. 
E. 922, 923, 144 N.C. 274. 

17. Anderson L.D. 

18. Ohio.—Tax Commission of Ohio 
V. American Humane Education 
Soc., 42 Ohio App. 4, 181 N.E. 557, 
558. 

19 . Ga.—Hilton v. Jessup Banking 
Co., 57 S.B, 78, 128 Ga. 30, 11 L. 
R.A.N.S. 224, 10 Ann.Cas. 987—At¬ 
lanta Nat. Bank v. Davis, 23 S.E. 
190, 96 Ga. 334, 51 Am.S.R. 139. 

20 . Va.—McHenry v. Parkersburg, 
66 S.E. 750, 66 W.Va. 533, 535, 29 
L,R.A.N.S. 860. 

21 . Cal.—Cox V. McLaughlin, 18 P. 
100, 76 Cal. 60, 67, 9 Am.S.R. 164. 

Ga.—Henderson v. American Hat 
Mfg. Co., 194 S.E. 254, 256, 57 Ga. 
App. 10, citing Corpus Juris. 

Ill.—Dewer v. Loy, 248 Ill.App. 396, 
398, citing Corpus Juris. 

17 C.J. p 716 note 10. 

22. TJ.S.—Miller v, Robertson, N. 
Y., 45 S.Ct. 73, 266 U.S. 243, 69 L. 
Ed. 265, affirming, C.C.A., Robert¬ 
son V. Miller, 286 P. 503—McAl¬ 
lister V. Sloan, C.C.A.Ark., 81 P.2d 
707—Ed S. Michelson, Inc., v. Ne¬ 
braska Tire & Rubber Co., C.C.A. 
Mo., 63 P.2d 597, certiorari denied 
64 S.Ct. 52, 290 U.S. 634, 78 L.Ed. 
551—Bowater v. Worley, C.C.A. 
Okl., 57 F.2d 970, 973, citing Cor¬ 
pus Juris—Druckman v. Forsyth 
Furniture Lines, C.C.A.N.C., 22 F. 
2d 59, rehearing denied 23 F.2d 
493—Bosher v. International By. 
Co., D.C.N.Y., 15 F.2d 388. 

Cal.—Hahn v. Wilde, 293 P. 30, 211 
Cal. 52—Mente & Co. v. Fresno 


Corppress & Warehouse Co., 298 
P. 126, 128, 113 Cal.App. 325. 

Conn.—Dombroski v. Active Auto¬ 
mobile Exch., 131 A. 404, 103 

Conn. 759. 

Ind.—Pixley v. Catey, 1 N.E.2d 658, 
102 Ind.App. 213. 

Iowa.—Bremhorst v. Phillips Coal 
Co., 211 N.W. 898, 202 Iowa 125. 

Kan.—McNaghten Loan Co. v. Sand- 
ifer, 20 P.2d 523, 526, 137 Kan. 
353, citing Corpus Juris. 

La.—Pierce v. Leonard Truck Lines, 
138 So. 199, 18 La.App. 448. 

Me.—Vallely v. Scott, 138 A. 311, 
126 Me. 597. 

Md.—^Kahn v. Carl Schoen Silk Cor¬ 
poration, 128 A. 359, 147 Md. 516, 
44 A.L.R. 285. 

Mass.—G. E. Lothrop Theatres Co. 
V. Edison Electric Illuminating 
Co. of Boston, 195 N.E. 305, 290 
Mass. 189. I 

Mo.—Hellrung v. Viviano, App., 7 
S.W.2d 288. 

Neb.—Yeggy v. Fidelity Reserve Co., 
226 N.W. 444, 118 Neb. 792, 

N.Y,—J. B. Preston Co. v. Funk- 
houser, 184 N.E. 737, 261 N.Y. 140, 
87 A.L.R. 459, modifying 256 N.Y. 
S. 681, 235 App.Div.' 200, and re- 
argument denied 185 N.E. 772, 261 
N.Y, 639, affirmed Funkhauser v. 
J. B. Preston Co., 54 S.Ct. 134, 290 
U.S. 163, 73 L.Ed. 243. 

Okl.—City of Cushing v. High, 175 
P, 229, 73 Okl. 151. 

Or.—Title & Trust Co. v. U. S. Fi¬ 
delity & Guaranty Co., 7 P.2d 805, 
138 Or. 467, affirming 1 P.2d 1100, 
138 Or. 467—Hansen v. Oregon- 
Washington R. & Nav. Co., 188 P. 
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963, 97 Or. 190, rehearing denied 
191 P. 655, 97 Or. 190. 

Tex.—International-Great Northern 
R. Co. V. King, Com.App., 41 S 
W.2d 234, 235, reversing, Civ.App., 
27 S.W-2d 357—J. C. Bngelman, 
Inc. V. Sanders Nursery Co., ,Cw. 
App., 140 S.W.2d 500, error re¬ 
fused—Press V. Davis, Civ.App., 
118 S.W.2d 982, modified on other- 
grounds Quinn v. Press, 140 S.W.2d 
438, 128 A.L.R. 757—Security State 
Bank of Tahoka v. Spinnler, Civ. 
App., 78 S.W.2d 275—^Herrin Trans¬ 
fer & Warehouse Co. v. Carter Pro¬ 
duce Co., Civ.App., 50 S.W.2d 458, 
459, citing Corpus Juris —San An¬ 
tonia, U. & G. R. Co. V. Schmidt, 
Civ.App., 18 S.W.2d 237, error dis¬ 
missed—^Davis V. Standard Rice 
Co., Civ.App., 293 S.W, 593—Clark 
V. Spurdis, Civ.App., 258 S.W. 881'—• 
Featherston v. Boxberger, Civ.App., 
255 S.W. 998, 

Wis.—Milwaukee Coke & Gas Co. v. 
Central Wisconsin Supply Co., 197 
N.W. 180, 183 Wis. 396. 

17 C.J. p 716 note 12. 

“The underlying theory of dam¬ 
age is fair compensation for the in¬ 
jury, not protection for the one in¬ 
flicting it.”—^Poston V. Western 
Dairy Products Co., 36 F,2d 65, 70, 
179 Wash. 73. 

Bedress for actionable wrong, to 

be adequate, must be compensatory 
and not merely preventive.—^Kling 
V. City of Austin, Tex.Civ.App., 62 
S.W.2d 689. 

23. CaL—Hahn v. Wilde, 293 P. 30, 
211 Cal. 52. 

Iowa.—International Harvestet Co. 
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this rule is announced by statutebut the dam¬ 
ages which may be recovered are not necessarily 
statutory nor dependent on statutory provisions, 
unless the provisions relied on deny or abridge the 
common-law right of recovery.^^ 

However, it is perhaps more accurate to speak 
of reparation than of compensation, where the in¬ 
jury is such that it does not admit of definite pe¬ 
cuniary measurement;26 and in certain cases dam¬ 
ages are designed not only as a satisfaction to the 
injured person, but as a punishment to the wrong- 
doer.27 Moreover, the right of the injured party 
to compensation must be considered in connection 
with the right of the other party to pay only that 
which he should justly be compelled to pay,28 al¬ 
though the law does not seek to divide rather than 
to satisfy the loss, but aims at complete compensa¬ 
tion for the injury sustained.2& 

Effect of nature or form of action. The under¬ 
lying principles governing an award of damages 


are the same whether the action is in contract or 
in tort ^6 and do not depend on its form.^i These 
principles apply in a suit in equity, as announced 
in the CJ.S. title Equity § 72, also 21 CJ, p 141 
note 57-p 142 note 63. 

§ 4. What Law Governs 

a. In general 

b. Interest as damages 

a. In G-eneral 

The measure and elements of damages in tort ac¬ 
tions are generally determined by the lex loci delicti, 
while in contract actions the lex loci contractus is ap¬ 
plied. 

The measure and elements of damage are, ac¬ 
cording to the general rule, regarded as controlled, 
in actions of tort, by the law of the place in which 
the act occasioning the injury is committed,^^ 
while in actions of contract, the law of the place 
of the contract is to be resorted to,-22 since such 


of America v. Chicago, M. & St. 
P. Ry, Co., 172 N.W. 471, 186 
Iowa 86. 

Tex.—Herrin Transfer & Warehouse 
Co. V. Carter Produce Co., Civ. 
App., 50 S.W.2d 458. 

'‘The purpose of the law, in 
awarding actual damages, is to re¬ 
pair the wrong that has been done 
or to compensate for the injury in¬ 
flicted, hut not to impose a penalty: 
and the cardinal principle and only 
inflexible rule in this respect is that 
the person injured shall receive a 
compensation which is commensur¬ 
ate with his loss or injury, and no 
more."—^Press v. Davis, Tex.Civ. 
App., 118 S.W.2d 982. 99a, modified 
on other grounds Quinn v. Press, 
140 S.W.2d 438. 

24u N.D.—Bekken v. Equitable Life 
Assur, Soc. of IJ. S., 293 N.W. 200. 
17 C.J. p 716 note 12 Ca]. ' 

In Xiouisiana 

(1) Under 'Civ.Code arts 2315, 
2316, providing, as a fundamental 
law of tort, that every act causing 
damage to another obliges him by 
whose fault it happened to repair 
it. "obliges" means legal duty and 
"repair" means financial or other 
reparation through and by some ma¬ 
terial substance.—Holland v. Gross, 
App., 195 So. 828. 

(2) A further provision for the 
payment of damages occasioned by 
fault, negligence, imprudence, or 
want of skill has for its object re- 
pairment of actual losses.—Morgan 
V. Buckingham, App., 161 So. 892, 
followed in 161 So. 893. 

25. Iowa.—Stewart v. Wild, 195 N. 
W. 266, 196 Iowa 678. 


Gratt. 472, 485. 58 Va. 472, 485, 
94 Am.D. 468. 

17 C.J. p 717 note 13. ! 

27. U.S.—Wicker v. Hoppock, Ill., 

6 Wall. 94, 18 L.Ed. 752. 

17 C.J. p 717 note 14. 

Exemplary damages see infra § 117. 
23. Fla.—^Warfield v. Hepburn, 57 
So. 618, 62 Fla. 418. 

Mass.—Spade v. Lynn, etc., R. Co., 
47 K.E. 88, 168 Mass. 285, 60 Am. 
S.R. 393, 38 L.R.A. 512. 

29. Mich.—^Allison v. Chandler, 11 
Mich. 542. 

17 C.J. p 717 note 16. 

30 . U.S.—Miller v. Robertson, N.T., 
45 S.Ct. 73, 266 U.S. 243, 69 L.Ed. 
265, afiirming, C.C.A., Robertson 

V. Miller, 286 F. 503—Weed v. 
Lyons Petroleum Co., D.C.Del., 
294 F. 725, affirmed, C.C.A., Lyons 
Petroleum Co. v. Weed, 300 F. 
1005. 

Ala.—^Nashville, C. & St. L. Ry. v. 

Campbell, 101 So. 615, 212 Ala. 27. 
Ill.—Schaefer v. Elser, 202 Ill.App. 
222 . 

Md.—Kahn v. Carl Schoen Silk Cor¬ 
poration. 128 A. 359, 147 Md. 516. 
44 A.L.R. 285. 

Tex.—Bates v. Alvis, Civ.App., 33 S. 

W. 2d 814, error dismissed. 

17 C.J. p 717 note 17. 

Action to recover damages for 
tort is no longer regarded as mere 
punitive recpvery against tort-feas¬ 
or, but a means of recompense to 
person wronged.—^Waller v. First 
Savings & Trust Co., 138 So. 780, 
103 Fla. 1026. 

Damages allowed for breach of 
contract are simply the judicial 
method of satisfying the contract. 
Tex.—^Horn v. Matagorda County, 
Com.App., 213 S.W. 934, reversing 
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Matagorda County v. Horn, Civ. 
App., 182 S.W. 76. 

Utah.—Campbell Bldg. Co. v. State 
Road Commission, 70 P.2d 857, 95 
Utah 242. 

31. U.S.—Hetzel v. Baltimore, etc., 

R. Co., D.C., 18 S.Ct. 255, 169 U. 

S. 26, 38, 42 L.Ed. 648. 

17 C.J. p 717 note 18. 

In admiralty, the object of dam¬ 
ages is to make the libelant whole, 
under the doctrine of restutio in 
integrum.—The Catalina, D.C.Cal., 

18 F.Supp. 461, affirmed, C.C.A., 95 
I P.2d 283. 

32. U.S.—Wynne v. McCarthy, C.C. 
A.Okl., 97 F.2d 964. 

Ark.—^American Ry. Express Co. v. 
Davis, 238 S.W. 1063, 152 Ark. 

258—American Ry. Express Co. v. 
Davis, 238 S.W. 50, 152 Ark. 258. 
S.C.—Rauton v. Pullman Co., 191 ^S. 

E. 416, 183 S.C. 495. 

17 C.J. p 719 note 83—62 C.J. p 1114 
note 19. 

Punitive damages are governed by 
the law of the state where the in¬ 
jury occurred.—Roseberry v. Scott, 
244 P. 1063, 120 Kan. 575—IT C.J. p 
719 note 33 [a] (1) (2). 

Recovery in another country 

Where a plaintiff who has sus¬ 
tained damages brings his suit in 
another country, he should recover 
such a sum in the currency of the 
latter country as will approximate 
most nearly to that to which he is 
entitled in the country where the 
injury occurred.—Cramer v. Allen, 
C.C.K.T., 6 P.Cas.No.3,346, 5 Blatchf. 
248. 

33. U.S.—^Wynne v. McCarthy, C.C. 
A.Okl., 97 F.2d 964—Sandham v. 
Grounds, Pa., 94 P. 83, 36 C.C.A, 
103. 


26. Va.—Peshine v. Shepperson, 17 
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matters pertain to the substance of the rig-ht and 
not to the remedy.^^ In other words, the law of 
the place where the right was acquired or the lia¬ 
bility incurred will govern.^S There is some au¬ 
thority, however, to the effect that the law of the 
forum controls as to the measure and amount of 
damages, these being regarded as matters relat¬ 
ing to the remedy,36 except where the matter of 
damages is directly or inferentially so incorporat¬ 
ed in a statute creating the right as to become a 
part of it.^'^ 

A statutory limit as to the amount of damages 
is, according to the weight of authority, held to 
pertain to the substantive right rather than to the 
remedy,^8 although as to this also the contrary 
view has been taken.39 A statutory provision for 
the recovery of multiple damages, as a special stat¬ 
utory remedy, should be enforced in the state 
where the statute was enacted.^^^ 

Liquidated damages. The validity of a contract 
providing for liquidated damages is to be deter¬ 
mined by the law of the state in which the contract 
is made and to be performed,^! in the absence of 
anything in the surrounding circumstances to show 
that the parties had in view any other law.'^^ A 
provision in a real estate lease on the subject of 


liquidated damages is to be construed according to 
the law of the state where the land was located and 
the contract was made and to be performed,^^ 

b. Interest as Bamages 

Interest as damages for breach of contract is general¬ 
ly governed by the law of the place of performance, and 
for tort by the law of the place where the wrong was 
committed. The rate of interest in such cases is, by 
some authorities, governed by the law of the forum. 

The right to interest as damages for a breach of 
contract is, as a general rule, fixed by the law of 
the place of performance.^^ In the absence of any 
stipulation to the contrary, the place where the 
contract is made is presumed to be also the place 
of performance, and interest as damages for its 
breach will be governed by the law of such place, 
but this presumption may be rebutted by parol evi¬ 
dence that the contract is in fact to be performed 
elsewhere.^^ In some states, however, the right 
to interest as damages is regarded as controlled by 
the law of the forum.^'^ In any event, the lex fori 
will govern the allowance of interest, where the 
contract does not disclose the place of perform¬ 
ance nor the place where the contract was made, 
or if it insufficiently describes such place, it be¬ 
ing assumed in such case that the place of execu¬ 
tion is within the jurisdiction of the forum and 


Del.—Canadian Industrial Alcohol 
Co. V. Nelson, 188 A. 39, 8 W.W. 
Harr. 26—Mackenzie Oil Co. v. 
Omar Oil & Gas Co., 154 A. 883, 
4 W.W.Harr. 435, affirmed Phoe¬ 
nix Oil Co. V. Mackenzie Oil Co., 
154 A. 894, 4 W.W.Harr. 460. 

Mass.—^Atwood v. Walker, 61 N.E. 
58, 179 Mass. 514. 

N.Y.—^Dyke v. Erie R. Co., 45 N.Y. 
113, 6 Am.R. 43—Revillon v. 

Demme, 185 N.Y.S. 443, 114 Misc. 

1 . 

Ohio.—^Nickles v. Fenner & Beane, 
17 N.B.2d 283, 59 Ohi« App. 33. 
Okl.—Riddle v. Hudson, 172 P. 921, 
68 Okl. 172. 

17 C.J. p 719 note, 34, 

Contractual stipulation limiting- 
liability for damages is governed 
by the law of the place of the con¬ 
tract and not of the forum.—Liver¬ 
pool, etc.. Steam Co. v. Phenix Ins. 
Co.. N.Y., 9 S.Ct. 469, 129 U.S. 397, 
32 L.Ed. 788. 

34. U.S.—Royal Mail Steam Packet 
Co. V. Companhia De Navegaco 
Lloyd Brasileiro, D.C.N.Y., 31 F. 
2d 757. 

Del.—Canadian Industrial Alcohol 
Co. V. Nelson, 188 A. 39, 8 W.W. 
Harr. 26. 

S.C.—Rauton v. Pullman Co., 191 S. 

E. 416. 183 S.C. 495. 

17 C.J. p 719 note 35. 

35. U.S.—Royal Mail Steam Packet 
Co. V, Companhia De Navegaco, 


Lloyd Brasileiro, D.C.N.Y., 31 F.2d 
757. 

17 C.J. p 719 note 36. 

36. Iowa.—^Dorr Cattle Co. v. Des 
Moines Nat. Bank, 98 N.W. 918, 
102 N.W. 836, 127 Iowa 153, 4 Ann. 
Cas. 519. 

17 C.J. p 720 note 37—62 C.J. p 1114 
note 17, 

37- Iowa.— J>orr Cattle Co. v. Des 
Moines Nat. Bank, supra.' 

38. U.S.—^Northern Pac. R. Co. v. 
Babcock, Minn., 14 S.Ct. 978, 154 
U.S. 190, 38 L.Ed. 958. 

17 C.J. p 720 note 39. 

33- Mass.—^Higgins v. Central New 
England, etc., R. Co., 29 N.E. 534, 
155 Mass. 176, 31 Am.S.R. 544. 

40. N.Y.—Consolidated Copper 

Mines Corporation v. Nevada Con¬ 
solidated Copper Co., 215 N.Y.S. 
265, 127 Misc. 71. 

41. U.S.—Consolidated Flour Mills 
Co. V. File Bros. Wholesale Co., 
C.C.A'.Okl., 110 F.2d 926—^IMoore v. 
Investment Properties Corporation, 
C.C.A.Cal., 71 F.2d 711, certiorari 
denied Investment Properties Cor¬ 
poration V. Moore, 55 S.Ct. 142, 293 
U.S. 611, 79 L.Ed. 701—^Home Land, 
etc., Co. V. McNamara, Ill,, 145 F. 
17, 76 C.C.A. 47. 

42. U.S.—^Home Land, etc., Co. v, 
McNamara, supra. 
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43. Mich.-—Noble v. Sturm, 178 N.W. 
99, 210 Mich. 462. 

44 . U.S.—Stentor Electric Mfg. Co. 
V. Klaxon Co., D.C.Del., 30 F.Supp. 
425. 

17 C.J. p 819 note 64. 

What law governs interest generally 
see the C.J.S. title Interest § 4, al¬ 
so 33 C.J. p 184 note 51-p 186 note 
73. 

45 . U.S.—^Wittkowski v. Harris, C.C. 
N.C., 64 F. 712. 

17 C.J. p 820 note 65. 

46 . Ala.—Moore v. Davidson, 18 
Ala. 209. 

N.J.—Hoppins V. Miller, 17 N.J.Law 
185. 

17 C.J. p 820 note 66. 

47 . Colo.—Hays v. Arbuckle, 211 P. 
101, 72 Colo. 328. 

Mich.—Mitchell v. Reolds Farms Co., 
256 N.W. 445, 268 Mich. 301. 

17 C.J. p 820 note 68. 

Contract not providing for interest 
In an action for conversion under 
contract made and performable in 
one state, interest is recoverable by 
way of damages at legal rate in an¬ 
other state, where contract did not 
provide for interest.—^Mitchell v. Re- 
olds Farms Co., supra. 

48. Ala.—Smith v. Robinson, 11 Ala. 
270. 

17 C.J. p 820 note 67. 
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it will control where the foreign law is not estab¬ 
lished.^ ^ 

Where damages are recovered for a tort, and 
interest is sought as an element of such damages, 
its recovery is, according to some authorities, gov¬ 
erned by the law of the place where the tort was 
committed.SO In other cases, the law of the place 
where suit is brought has been held to control.^i 

Rate of interest. According to some authorities 
the rate of interest is, in the absence of special 
circumstances, controlled by the law of the for¬ 
um.Other authorities adopt the rate in force 
in the state or nation where the contract is made 
and to be performed.^^ Where there is no evi¬ 
dence as to such rate, the rate allowed by the law 
of the forum will be awarded.^^ Where the rate 
of interest is recoverable according to the law of 
a foreign country, such law must be established as 
any matter of fact.^^ 

§ 5. Character of Injury 

Damages may be claimed only where they result from 
a legal injury actually sustained. 


The question of what may constitute a cause of 
action for the recovery of damages is specifically 
treated in the CJ.S. title Actions §§ 10-15. Nom¬ 
inal damages at least are recoverable for any 
wrong within the legal definition of a wrong as the 
violation of a right,^® and where the act consti¬ 
tuting the wrong is followed by actual damages 
which are its natural and proximate consequenc¬ 
es they must be made good by the wrongdoer,^'^ 
although the injury cannot be specifically classi- 
fied.^s The maxim, De minimis non curat lex, has 
reference to the injury and not to the resulting 
damage,^^ and, if a substantial right has been vio¬ 
lated, the fact that only nominal damages have 
been sustained,^^ or that the damage is small,^^ 
will not prevent a recovery, as the right to damag¬ 
es depends on the injury and not on the amount 
of damages 2 and loss may be sustained in a le¬ 
gal sense for a breach of contract, notwithstanding 
performance of the contract would have resulted 
in a positive injury to defendant.®^ However, 
damages may be recovered only where they result 
from a loss or legal injury actually sustained 
and, as explained in the CJ.S, title Actions § 15 b, 


4d, Ala.—Dickinson v. Mobile 

Branch Bank, 12 Ala. 54. 

50. TJ.S.—New York, etc., R. Co. v. 
Estill, Mo., 13 S.Ct. 444, 147 U.S. 
591, 37 L.Ed. 292. 

17 C.J. p 826 note 18. 

51. Conn.—Temple v. Belding, 1 
Root 314. 

17 C.J. p 826 note 19. 

52. Colo.—Hays v. Arbuckle, 211 P. 
101, 72 Colo. 328. 

Mo.—Carson v. Smith, 34 S.W. 855, 
133 Mo. 606. 

17 C.J. p 918 note 97. 

53. U.S.—^Wittkowski v- Harris, C. 
C.N.C.. 64 F. 712. 

17 C.J. p 918 note 98. 

54. Mass.—^Wood v. Corl, 4 Mete. 
203. 

N.H.—Lougee v. Washburn, 16 N.H. 

. 134. 

55- U.S.—Sloss-Sheffield Steel, etc., 
Co. V. Tacony Iron Co., C.C.Pa., 183 

. F. 645, affirmed 188 P. 896, 110 C. 
C.A. 530. 

56- Conn.—Mirando v. Mirando, 132 
A. 910, 104 Conn. 318. 

17 C.J. p 717 note 20. 

Nominal damages generally see in¬ 
fra §§ 8-16. , 

57. Conn.—Bristol Mfg. Co. v. Grid- 
ley, 28 Conn. 201. 

17 C.J. p 718 note 21. 

Any condition which creates ac¬ 
tionable annoyance ahd inconvenience 
to one in his home or business is an 
offense against his person, and is a 
‘“personal injury,” as respects right 
of recovery therefor.—^Howell v. City 
of Dothan, 174 So. 624, 234 Ala. 158. 


Stipulations waiving damages 
Ala.—^Nashville, etc., R. Co. v. Hinds, 
59 So. 670, 5 Ala.App. 596. 

58. U.S.—^Harrison Engineering & 
Construction Corporation v. Rol- 
lison, C.C.A.Miss., 109 P.2d 602. 

59. Vt.—^Pullam v. Stearns, 30 Vt. 
443. 

60. Tex.—Pullman Co. v. Dudley, 
Civ.App., 77 S,W.2d 592. 

61 . Tex.—Texas & P. Ry. Co. v. 
Heathington, Civ.App., 115 S.W.2d 
495. 

Vt.—Pullam V. Stearns, 30 Vt. 443. 

17 C.J. p 718 note 22. 

Must be of serious nature 

To warrant recovery of damages, 
it must appear with reasonable cer¬ 
tainty that plaintiff has suffered 
serious damages, rather than slight, 
temporary hurt.—Diddle v. Post, 6 
Da.App. 72. 

62 . Okl.—Reed v. Voss, 213 P. 730, 
89 Okl. 20. 

63 . N.Y.—Chamberlain v. Parker, 45 
N.Y. 569. 

Okl.—^Ardizonne v. Archer, 178 P. 
263, 72 Okl. 70. 

64 . U.S.—Illinois Cent. R. - Co. v. 
Crail, Minm, 50 S.Ct. 180, 281 U.S. 
57, 74 D.Ed. 699, 67 A.D.R. 1423, 
reversing, C.C.A., Crail v. Illinois 
Cent. R. Co., 13 F.3d 459, which 
reversed, D.C.^ 2 p.2d 287, and, 

C. C.A., Illinois Cent. R. Co. v. 
Crail, 31 F.2d 111, which affirmed, 

D. C., Crail v. Illinois Cent. R. Co., 
21 P.2d 836, and certiorari granted 
Illinois Cent. R. Co. v. Crail, 49 S. 
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Ct. 483, 279 U.S. 833, 73 L.Ed. 
982—^Dorrance v. Lehigh Valley 
Coal Co., D.C.Pa., 13 F.Supp. 73, 
affirmed, C.C.A., Lehigh Valley Coal 
Co. V. Dorrance, 88 F.2d 334. 

Cal.—^Wolff V. City of Los Angeles, 
193 P. 862, 49 Cal.App. 400. 

Ky.—Graefenhan v. Rakestraw, 130 
S.W.2d 66, 279 Ky. 228. 

La.—Burleigh v. Smith, App., 167 So. 
892. 

Neb.—Federal Land Bank of Omaha 
V. Omaha Nat. Bank of Omaha, 
225 N.W. 471, 118 Neb. 489. 

N.J.—Weir v. McEwan, 109 A. 255, 
94 N.J.Law 92. 

N.Y.—J. Harry McNally, Inc., v. 
State, 11 N.Y.S.2d 577, 170 Misc. 
914—Harper v. Remington Arms 
Co., 280 N.Y.S. 862, 156 Misc. 53, 
affirmed, 290 N.Y.S. 130—Godfrey 
V. Newman, 239 N.Y.S. 585, 135 
Misc. 764. 

S.C.—Payne v. Cohen, 167 S.E. 665, 
168 S.C. 459. 

17 C.J. p 718 note 24. 

Bxercise of legal right 

Liability for damages does not 
arise from mere exercise of legal 
right, if injury could not have been 
avoided without abandoning right.— 
Gulf Pipe Line Co. v. Watson, Civ. 
App., 8 S.W.2d 957. 

As not giving rise to cause of action 
generally see Actions § 15 b (2). 

Promisee in contract for benefit 
of third person, although he can 
sue on the promise, cannot recover 
substantial damages.—Croker v. New 
York Trust Co., 201 N.Y.S. Sll, 121 
^Misc, 725. 
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there are many cases in which a person sustains 
actual damages without sustaining any legal in¬ 
jury, and in such cases no cause of action arises.^^ 

§ 6. Presumption of Damages 

Damages are presumed to result from the violation or 
infringement of a legal right. 

Although the amount or items of damages will 
not be presumed, but must be proved, as explained 
infra § 144, where the evidence shows the viola¬ 
tion cr infringement of a legal right, the law will 
presume damages sufficient to sustain an action,®^ 
which damages may be only nominal,and not 
capable of exact measurement's and although the 
proof shows that plaintiff actually derived benefit 


§ 8 

from the act of defendant.®^ However, it has 
been held that one to whom a benefit has accrued 
by reason of a fire set out on his premises by the 
wrongful act of a railroad company can recover 
nothing.'^o 

Statutory actions. In the case of an act which 
by statute gives rise to a cause of action, damages 
will be presumed from the commission of the act.*^^ 

§ 7. Property Right in Damages 

The right to recover actual or compensatory dam-, 
ages is property. 

The right to recover actual or compensatory 
damages is propertythe right to punitive dam¬ 
ages, however, is not.'^® 


III. NOMINAL DAMAGES 


§ 8. Nature and Theory of Award 

Nominal damages are given, not as an equivalent 
for the wrong, but in recognition of a technical injury and 
by way of declaring a right, or as a basis for taxing 
costs; and are not the same as damages small In amount. 


Nominal damages are so called in contradistinc¬ 
tion to actual, substantial, or compensatory dam- 
ages.'^'^ They are given not as an equivalent for 
the wrong but in recognition of a technical inju- 


Willful acts done in gfood faith 
Sellers filing notice of wage as¬ 
signment with supposed buyer’s em¬ 
ployer, after being notified of its 
falsity, solely to protect their rights 
in honest belief on reasonable 
ground that he made assign¬ 
ment were not guilty of willfulness 
or wantonness authorizing punitive 
damages.—Payne v. Cohen, 167 S.E. 
665, 168 S.C. *459. 

65. U.S.—Leary v. Murray, Pa., 178 
P. 209, 101 C.C.A. 529, 21 Ann. 
Cas. 868. 

Colo.—Morris v. Colorado Midland 
R. Co., 109 P. 430, 48 Colo. 147, 139 
Am.S.R. 268, 31 L.R.A.,N.S., 1106. 
17 C.J. p 718 note 24. 

66. Conn.—^Hageman v. Preeburg, 
162 A. 21, 115 Conn. 469—Mirando 
V. Mirando, 132 A. 910, 104 Conn. 
318. 

Idaho.—Coe v. Bennett, 266 P. 413, 
46 Idaho 62. 

Ill.—Wertheimer v. Glanz, 277 Ill. 
App. 389. 

Ky.—Western Union Telegraph Co. v. 
Guard, 139 S.W'.2d 722, 283 Ky. 
187. 

La.—Hotard v. Perilloux, 7 La.App. 
281. 

Miss.—Doherty v. Mississippi Power 
Co., 173 So. 287, 178 Miss. 204— 
Poyner v. Gilmore, 158 So. 922, 923, 
citing Corpus Juris. 

N.J.—Spiegel v. Evergreen Cemetery 
Co., 186 A. 585, 117 N.J.Law 90— 
Cities Service Securities Co. v. Mc¬ 
Farland, 159 A. 800, 802, 10 N.J. 
Misc. 577. 

Ohio.—Schulten v. Finer, 27 Ohio N. 
P.,2Sr.S., 116—State v. McKinnon, 11 
Ohio N.P.,]Sr.S., 165, reversed on 

25 C.J.S.-30 


other grounds 15 Ohio Cir.Ct.,N.S., 
1. 23 Ohio Cir.Dec. 163, 57 Wkly 
L.B. 73, affirmed 102 N^E. 1127, 87 
Ohio St. 474. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

Tex.—Henry v. Williams, Civ.App., 
132 SW.2d 633—Press v. Davis, 
Civ.App., 118 S.W.2d 982, 995, mod¬ 
ified on other grounds Quinn v. 
Press, 140 S.W.2d 438, 128 A.L.R. 
757—Warren v. Hill, Civ.App., 77 
S.W.2d 322—Fouraker v. Kidd 
Springs Boating and Fishing Club, 
Civ.App., 65 S.W.2d 796—Kelly v. 
Cochran County, Civ.App., 50 S.W. 
2d 848, reversed on other grounds 
82 S.W.2d 641, 125 Tex. 424—Rein¬ 
hardt v. Borders, Civ.App., 184 S. 
W. 791. 

Utah.—Bigler v. Fryer, 25 P.2d 598, 
82 Utah 380. 

17 C.J. p 718 note 25. 

“Actual perceptible damage is not 
iudispeusable as the foundation of 
an action; but it is sufficient to 
show the violation of the right, and 
the law will presume the damage.” 
—Lament v. West Penn Power Co., 
150 A. 155, 157, 300 Pa. 78. 

67. Miss.—Poyner v, Gilmore, 158 
So. 922, 923, citing Corpus Juris. 
Tex.—Flournoy v. Story, Civ.App., 37 
S.W.2d 272.; 

W.Va.—Harper v. Consolidated Bus 
Lines, 185 S.E. 225, 117 W.Va. 228. 
17 C.J. p 719 note 26. 

Amount of damages presumed see 
infra § 9. 

6S. Ala.—Birmingham v. Lewis, 9 
So. 243, 92 Ala. 352. 

17 C.J. p 719 note 27. 
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69. Conn.—Beattie v. Hew York,, 
etc., R. Co., 80 A, 709, 84 Conn^ 
555. 

17 C.J. p 719 note 28. 

Nominal damage where benefit sus-- 
tained see infra § 14. 

70 . La.—Bossu v. New Orleans,, etc.,^ 
R- Co., 22 So. 809, 49 La.Ann. 1593. 

71. U.S.—Whittemore v. Cutter, C. 
C.Mass., 29 F.Cas.No.l7,601, 1 Gall. 
429. 

17 C.J. p 719 note 29. 

72. N.D.—Meyerle v. Pioneer Pub. 
Co., 178 N.W. 792. 45 N.D. 568. 

17 C.J. p 719 note 30. 

However, it has been held that an 
action for damages for a tort prior 
to the rendition of judgment is not 
“property” within the ordinary mean¬ 
ing of that term.—^Hopkins v. Fogler, 
60 ivie. 266. 

Assignability of right of action for 
damages for: 

Breach of contract see Assignments 
§ 31. 

Tort see Assignments §§ 32-36. 
Chose in action, including right to 
damages, as property see the C.J. 
S. title Property § 9, also 50 C.J. 
p 763 note 30-p 767 note 71. 

73 . Ala.—Louisville, etc., R. Co. v. 
Street. 51 So. 306, 164 Ala. 155, 
20 Ann.Cas. 877. 

N.C.—Osborne v. Leach, 47 S.E. 811, 
135 N.C. 62g, 66 L.R.A. 648. 

74. Cal.—Price v. McComish, 70 P, 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

N.C.—Chaffin v. Fries Mfg,, etc-;; Co., 
47 S.E. 226, 135 N.C. 95. 

Tex.—^Flournoy v. Story, Civ.App„ 
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ry,'^5 and by way of declaring- the right,''® or as 
a basis for taxing defendant with the costs of the 
suit by way of penalty for his wrong.'^'^ Hence, 
they are not the same as damages which are small 
in amount,and in reality are damages in name 
only, not in fact,'^^ or, as it has been otherwise 
stated, are in fact the same as no damages.^® Nev¬ 
ertheless, nominal damages are regarded as the 
subject of a substantial legal claim, and a party 
is entitled to them in case he can show any inva¬ 
sion of, or injury to, his legal right.^l. While nom¬ 
inal damages are not strictly compensatory, they 
are always included in general damages.^^ 

An award of nominal damages is founded on equi¬ 
table principles, and is subject to the maxim that he 
who comes into equity to obtain it must come with 
clean hands, ^3 and, therefore, even nominal dam¬ 
ages will not be awarded, for a breach of contract, 
to one whose intent was to eyade the laws of the 
state.3^ 

On default in some states plaintiff is entitled to 


at least nominal damages,®® as where on the hear¬ 
ing the court is satisfied that the damages resulted 
from a cause not declared on,®® or that the cause 
of action alleged in fact did not exist.®'^ 

The civil law does not recognize the doctrine of 
nominal damages.®® 

In admiralty nominal damages are generally not 
recoverable, as announced in the C.J.S. title Ad¬ 
miralty § 205. 

§ 9. Absence of Proof as to Actual Damage 

Nominal damages may be recovered \.vhere a cause 
of action for a legal wrong is established, but there -is 
no proof of actual damages. 

Although the law presumes damage from the in¬ 
fringement of a legal right, as stated supra § 6, 
the amount of damage so presumed is only nom¬ 
inal;®® hence, as stated in Corpus Juris, which has 
been quoted with approval, where a legal wrong 
IS established but there is no evidence as to ac¬ 
tual damages, nominal damages are properly award- 


37 S.W.2d 272—Mulliner v. Shu- 
make, Civ.App,, 55 S.W. 9S3. 
Definition see supra § -2. 

75. Cal.—Price v. McConiish, 70 P- 
2d 978, 982, 22 Oal.App.2d 92, quot¬ 
ing Corpus Juris. 

La.—N'orman v. Radio Station 
KRMD, App., 187 So. 833. 

IST.C.—^Wolfe V. Montgomery Ward & 
Co., 1S9 S.E. 772, 211 N-C, 295. 
Tex.—Pouraker v. Kidd Springs 
Boating- & Fishing Club, Civ.App., 
€5 S.W.2d 796, 797, citing Corpus 
Juris—^Van De Putte v. Camei'on 
County Water Control & Improve¬ 
ment Dist, No. 7, Civ.App., 35 S. 
W.2d 471, 474, quoting Corpus Ju¬ 
ris. 

17 C.J. p 720 note 45. 

“Th© legal conception of ‘nominal 
damages’ is those damages which 
are given when the legal right of 
a party is infringed, but no appreci¬ 
able loss or injury is suffered."—^Ay- 
cock V. Nashville, Chattanooga & St. 
Louis Ry, Co., 4 Tenn.App. 655, 667. 

76 . Cal.—^Price v. McComish, 70 P. 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

N.C.—Bond V. Hilton, 47 N.C. 149. 
Tex.—Van De Putte v. Cameron 
County Water Control & Improve¬ 
ment Dist. No. 7, Civ.App., 35 S. 
W.2d 471, 474, quoting Corpus 

Juris, 

Wis.—Diana Shooting Club v. Kohl, 
145 N.W. 815, 156 Wis. 257. 

77 . Tex.—^Press v. Davis, Civ.App., 
118 S.W.2d 982, modified on other 
grounds Quinn v* Press, 140 S.W.2d 
438, 128 A.L.R. 757. 

78 . Cal.—Price v. McComish, 70 P.2d 


978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

Conn.—Michael v. Curtis, 22 A. 949, 
60 Conn. 363, 369. 

17 C.J. p 72C| note 47. 

79. Cal.—Price v. McComish, 70 P. 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

Neb.—^hlcGrew Mach. Co. v. One 
Spring Alarm Clock Co., 245 N.W. | 
263, 124 Neb. 93. I 

N.C.—Chaffin v. Pries Mfg., etc., Co., 
47 S.E. 226, 135 N.C. 95. 

Tex.—Warren v. Hill, Civ.App., 77 S. 
W.2d 322, 325—Pouraker v, Kidd 
Springs Boating & Fishing Club, 
Civ.App,, 65 S.W.2d 796, 797, citing 
Corpus Juris. 

17 C.J. p 720 note 48. 

80. Cal.—Price v. McComish, 70 P. 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

Neb.—McGrew Mach. Co. v. One 
Spring Alarm Clock Co., 245 N.W. 
263, 124 Neb. 93. 

17 C.J. p 720 note 49. 

81. N.C.—Chaffin v. Fries Mfg. etc., 

, Co., 47 S.E. 226, 135 N.C. 95. 

Tex.—Pullman Co. v. Dudley, Civ. 
App., 77 S.W.2d 592—Van De Putte 
v. Cameron County Water Con¬ 
trol & Improvement Dist. No. 7, 
Civ.App., 35 S.W.2d 471, 474, quot¬ 
ing Corpus Juris. 

Wis.—Polebitzke v. John Week Lum¬ 
ber Co., 181 N.W. 730, 173 Wis. 
509. 

82. Ga.—Western Union Tel. Co. v. 
Glenn, 68 S.E. 881, 8 Ga.App. 168. 

Tex.—^Warren v. Hill, Civ.App., 77 
S.W,2d 322, 325, quoting Corpus 
Juris. 

83. La.—^Norman v. Radio Station 
KRMD, App., 187 So. 831. 
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S 4 j. La.—^Norman v. Radio Station 
KRMD, supra. 

85. Conn.—^Wheeler v. Hartford, 
etc., Tramway Co., 69 A. 535, 80 
Conn. 561. 

N.C.—^Ward & Ward v. Agrillo, 144 S. 

E. 697, 196 N.C. 95. 

17 C.J. p 720 note 53. 

Amount of claim or damages on de¬ 
fault generally see the C.J.S. title 
Judgments § 200, also 34 Q,J. p 
176 notes 80-88. 

86. Conn.—Went v. Schmidt, 167 A. 
721, 117 Conn. 257. 

87. Conn.—Went v. Schmidt, su¬ 
pra—^V^heeler v. Hartford, etc., 
Tramway Co., 69 A. 535, SO Conn. 
561. 

17 C.J. p 720 note 53. 

88. Philippine.—Tan Te v. Bell, 27 
Philippine 354—Algarra v, Sande- 
jas, 27 Philippine 284. 

89. N.Y.—Cams v. Bassick, 175 N.Y. 
S. 670, 187 App.Div. 280. 

N.D.—Kusma v. Citizens’ State Bank 
'of Belfield, 244 N.W. 26, 28, 62 N. 
D. 562, citing Corpus Juris. 

S.C.—Jones v, Atlantic Coast Line R. 

Co., 94 S.E. 490, 108 S.C. 217. 

17 C.J. p 720 note 55. 

Conclusive pres-umption 

From a breach of contract, nominal 
damages are presumed to follow as 
a conclusion of law from proof of 
the breach. 

Cal.—^Robinson v. Raquet, 36 P.2d 
821, 1 Cal.App,2d 353. 

Tex.—^Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W,2d 901— 
Senter Bros. & Co. v. Brooks Sup¬ 
ply Co., Civ.App., 278 S.W. 334— 
Cotherman v. Oriental Oil Co., Civ. 
App., 272 S.W. 616. 
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ed.^O In other wordg, where plaintiff establishes 
a cause of action but fails to show any damage, he 
may recover nominal damages.^i In an action 
founded on a contract, if plaintiff establishes a 
breach thereof, he may recover at least nominal 
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damages, and is not entitled to recover more than 
nominal damages, unless he adduces evidence that 
an actual substantial loss or injury has been sus¬ 
tained,or unless the contract itself furnishes a 
guide to the measurement of the damages but 


90. Cal.—Bromberg v. Signal Gas¬ 
oline Corporation, 20 P.2d 83, 84, 
130 Cal.App. 469, quoting Corpus 
Juris. 

Fla.—Fain v. Cartwright, 182 So. 302, 

132 Fla. 855. 

Ky.—Western Union Telegraph Co. 
V. Guard, 139 S.W.2d 722, 283 Ky. 
187—Hardwitre Mut. Casualty Co, 

V. Union Transfer, etc., Co., 266 S. 

W. 362, 205 Ky. 651—Robson v. 
Zumstein Taxicab Co., 248 S.W. 
872, 198 Ky. 365. 

La.—Norman v. Radio Station 
KRMD, App., 187 So. 833, 

Xev.—Page v. Walser, 213 P. 107, 
46 Nev. 390. 

K.J.—Culver v. Dziki, 8 A.2d 51, 123 
N.J.Law 66. | 

N.T.—Mann v. Groom, 231 N.Y.S. 342, 

133 Misc. 260. 

K.C.—Flal^ce v. Greensboro News Co., 
195 S.E. 55, 212 N.C. 780. 

Or.—Smith v. Pallay, 279 P. 279. 130 
Or. 282. 

Pa.—Standard Refrigerator Co. v. 
Apeldorn & Beatty Co., 77 Pa. 
Super. 563. 

Tex.—^Press v. Davis, Civ.App., 118 
S.W.2d 982, 991, citing Corpus 

Juris, and modified on other 
grounds Quinn v. Press, 140 S.W. 
2d 438, 128 A.L.R. 757—Warren v. 
Hill, Civ.App., 77 S.W.2d 322, 325, 
citing Corpus Juris—Ford v. Gray- 
burg Oil Co., Civ.App., 56 S.W.2d 
486—^Kelly v. Cochran County, Civ. 
App., 50 S.W.2d 848, reversed on 
other grounds 82 S.W.2d 641, 125 
Tex. 424—Ehlert v. Galveston, H. 
& S. A. Ry. Co., Civ.App., 274 S.W. 
172. 

Ya.,—News Leader Co. v. Kocen, 3 
S.E,2d 385, 173 Va. 95, 122 A.L.R. 
842. 

YT.Va.—^Harper v. Consolidated Bus 
Lines, 185 S.E. 225, 117 W.Va. 

228—Watts V. Norfolk & W. R. 
Co., 19 S.E. 521, 39 W.Va. 196, 45 
Am.S.R. 894, 23 L.R.A. 674. 

17 C.J. p 721 note 56. 

Komiual damages 

Where plaintiffs claim is un¬ 
liquidated, and he does not introduce 
proof as to the correct amount, the 
default entitles him only to nomi¬ 
nal 'damages and costs.—^American 
Lumber Co. v. Drexel Furniture Co., 
83 S.E. 801, 167 N.C. 565—34 C.J. 
p 190 note 52—43 C.J. p 1318 note 
42. 

91. Cal.—Bromberg v. Signal Gaso¬ 
line Corporation, 20 P.2d 83, 84, 
130 Cal.App. 469, quoting Corpus 
Juris. 

Fla.—Tampa Electric Co. v. Fergu¬ 
son, 118 So. 211, 9.6 Fla. 375. 


Tex.—^Warren v. Hill, Civ.App., 77 
S.W.2d 322, 325, quoting Corpus 
Juris. 

17 C.J. p 722 note 57. 

92, U.S.—The Thrasyvoulos, D.C. 

N.T., 28 F.Supp. 434. 

Ala.—World’s Exposition Shows 
B. P. O. Elks, No. 148, 186 So. 
721, 723, 237 Ala. 329, quoting 

Corpus Juris. 

Cal.—Bromberg v. Signal Gasoline 
Corporation, 20 P.2d 83, 84, 130 
Cal.App. 469, quoting Corpus Ju¬ 
ris. 

Idaho.—O. A, Olin Co. v. Lambach, 
209 P. 277, 35 Idaho 767, 44 A.L.R. 
354. 

Ill.—Brown v. Jackson, 207 Ill.App. 
352—Mirkovich v. Maravich, 206 
IlLApp. 463. 

Ind.—Hall v. Delphi-Deer Creek Tp. 
School Corporation, 189 N.E. 527, 
98 Ind.App. 409. 

Ky.—Faulkner v. Denniston, 63 S.W. 
2d 286, 288, 250 Ky. 373, citing 
Corpus Juris. 

La.—Norman v. Radio Station 
KRMD, App., 187 So. 831. 

Md.—Wlodarek v. Thrift, IS A.2d 
774—^Duplex Envelope Co. v. Bal¬ 
timore Post Co., 163 A. 688, 163 
Md. 596—Clemmer v. Merriken, 

125 A. 394, 144 Md. 675, 34 A.L.R. 
928. 

Minn,—Geo. Benz & Sons v. Hassie, 
293 N.W. 133. 

Mo.—^H. W. Underhill Const. Co. v. 
Nilson, App., 3 S.W.2d 399—Levine 
V. Hochman, 273 S.W. 204, 217 Mo. 
App. 76—International Harvester 
Co. of America v. Lanpher, App., 
204 S.W. 1118. 

N.J.—Spiegel v. Evergreen Cemetery 
Co., 186 A. 585, 117 N.J.Law 90— 
Car & General Ins. Corporation v. 
Davimos, 173 A. 150, 12 N.J.Misc. 
569, affirmed 176 A. 320, 114 N.J. 
Law 192—Cities Service Securi¬ 
ties Co. V, McFarland, 159 A. 800, 
10 N.J.Misc. 577—Becker v. Kelsey, 
157 A. 177, 9 N.J.Misc. 1265. 

N.T.—^Eaton v. Danziger, 246 N.T.S. 
98, 138 Misc. 290—Lee v. Mark C. 
Tredennick Co., 214 N.Y.S. 492, 

126 Misc. 613, affirmed 216 N.Y.S. | 
862, 217 App.Div. 745—Schlacht v. j 
Eagle Dried Fruit Co., 187 N.Y.S. 
140—McGoldrick v. Taggart, 179 
N.Y.S. 359. 

N.C.—Bowen v. Fidelity Bank, 183 S. 
E. 266, 209 N.C. 140—Cooper v. 
Clute, 93 S.E. 915, 174 N.C. 366. 

Pa.—Freedom Oil Works Co. v. Wil¬ 
liams, 152 A. 741, 30^2 Pa. 51— 
Greenlee v. West, 71 Pa.Super. 468. 
Tenn.—Johnson v. Jones, I Tenn. 
App. 24. 


Tex.—McGuire v. Osage Oil Corpora¬ 
tion, Com.App., 55 S.W.2d 535, re¬ 
versing, Osage Oil Corporation v. 
McGuire, Civ.App., 41 S.W.2d 302, 
and motion granted McGuire 
Osage Oil Corporation, Com.App., 
66 S.W.2d 664—Ford v. Grayburg 
Oil Co., Civ.App., 56 S.W.2d 486, 
error dismissed—Dalton v. Wag¬ 
goner, Civ.App., 30 S.W.2d 665, 
error dismissed—Morgan v. Stein¬ 
berg, Civ.App., 23 S.W. 2d 527— 
Cotherman v. Oriental Oil Co., Civ. 
App., 272 S.W. 616—Law v. Swift, 
Civ.App., 271 S.W. 106. 

17 C.J. p 722 note 58. 

Contract other than for money 

(1) In default of proof of actual 
damages, nominal damages are allow¬ 
able, where there is technical viola¬ 
tion of contract other than for 
the payment of money.—Kimble v. 
Lagarde, 2 La.App, 396, 

(2) A statutory provision that 
“where the object of the contract is 
anything but the payment of money, 
the damages due to the creditor for 
its breach are the amount of the 
loss he has sustained and the profit 
of which he has been deprived,” 
merely undertakes to secure full in¬ 
demnity to the party aggrieved; and 
under it, as by the rule of the com¬ 
mon law, to authorize a recovery of 
substantial damages there must be 
proof not only of the breach of the 
contract but also of actual damages 
resulting to plaintiff.—American 
Surety Co. v. Woods, La., 105 F. 741, 
743, 45 C.C.A, 282, affirmed 106 F, 
263, 45 C.C.A 282. 

On counterclaim 

In action for price of goods de¬ 
livered under contract before its 
wrongful cancellation by the seller, 
where defendant pleaded damages 
from the alleged breach, in the ab¬ 
sence of a finding as to actual dam¬ 
ages, defendant was entitled at least 
to nominal damages, so that it was 
error to dismiss his counterclaim.— 
L. & M. Rubber Co. v. Kalter, 172 N. 
Y.S. 486. 

93. Ala.—^World's Exposition Shows 
V. B. P. O. Elks, No. 148, 186 So. 
721, 723. 237 Ala. 329, quoting 

Corpus Juris. 

Cal,—Bromberg v. Signal Gasoline 
Corporation, 20 P.2d 83, 84, 130 
Cal.App. 469, quoting Corpus Jur¬ 
is. 

Colo.—(^’Driscoll v. Doyle, 73 P. 27, 
31 Colo. 193. 

Pa.—Adams Express Co. v. Egbert, 
36 Pa. 360, 78 Am.D. 382, 
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lie is not entitled to even nominal damages if the 
breach is excusable or justifiable.^^ Other appli¬ 
cations of the rule that nominal damages may be 
awarded in the absence of evidence as to actual 
damages have been made in the case of torts gen¬ 
erally,^^ of personal injuries,^® of conversion or 
(detention of personal property,of trespass on,^^ 
or injuries to,^^ real property, as, for example, by 
flowage 1 or infringement of riparian rights,^ par¬ 
ticularly where questions of title are involved,^ or 
where a continuance of the acts might ripen into 
evidence of title.^ Where damages are of such a 
character that their amount is properly to be es¬ 
timated by the jury from the facts and circum¬ 
stances in evidence, there may be an award of 
substantial damages although there is no evidence 
directed toward their amount.^' 


§ 10. Absence of Actual Damage 

Nominal damages may be recovered where there is a 
legal wrong but no actual damages therefrom. 

Nominal damages may be recovered where a 
legal wrong is shown, although it is shown that 
there were no actual damages,® except in some 
states where it is held that in an action, the ob¬ 
ject of which is to recover damages only, a fail¬ 
ure to prove substantive damages is a failure to 
prove the substance of the issue entitling defend¬ 
ant to judgment;'^ and it has been held that in an 
action based on negligence, if plaintiff fails to 
prove actual damages he is not entitled to nominal 
damages.® In an action on an instrument under 
seal a court of law will give only nominal damag¬ 
es where the presumption of valuable considera¬ 
tion is negatived by something appearing on the 
face of the paper.^ By statute in some states when 


.94. Mont-—Richards v. Aultman & 
Taylor Machinery Co., 210 P. 82, 
■64 Mo'nt. 394—^Whitelaw v. Val- 
iance, 198 P. 449, 60 Mont. 172. 

Old.—-Woods V. Ft. Smith & W. 
By. Co., 219 P. 650, 96 Okl. 1. 

Tex.—^Press v. Davis, Civ.App., 118 

S.W.2d 982, modified on other 
grounds Quinn v. Press, 140 S.W. 
2d 438, 128 A.L.R. 757. 

17 C.J. p 723 note 60. 

Fla.—Tampa Electric Co. v. 
Ferguson, 118 So. 211, 96 Fla. 375. 
N.J. — ^IClein V. Shryer, 150 A. 321, 
106 N.J.Law 432. 

Va.—Tugman v. Biverside & Dan 
Biver Cotton Mills, 132 S.E. 179, 
144 Ta. 473. 

17 C.J. p 723 note 61. 

Subjective proof of injuries 

In action for injuries, where 
plaintiff refused to go to hospital 
immediately after accident, but in¬ 
stead went to work, saying he was 
■all right, and plaintiff complained 
to defendant of injury about one 
and one-half weeks later, and all evi¬ 
dence of plaintiff’s suffering was 
^subjective, having its source in 
plaintiff's own statements, jury was 
justified in compensating plaintiff 
for medical expenses and automo¬ 
bile repairs only, and awarding 
nominal damages for personal inju¬ 
ries-—Budnick v. Jacobs, Del., 197 
A. 381. 

Tailure to prove causal relation 

Plaintiff suing. for personal inju¬ 
ries establishing wrongful invasion 
of legal right is entitled to nom¬ 
inal damages, although failing "to 
prove causal relation between acci¬ 
dent and injury.—Tampa Electric 
Co. V. Ferguson, 118 So. 211, 96 Fla. 
375. 

&7. Wash. — Northwestern Eauipr 


ment Co. v. Sofe, 157 P. 459, 91 
Wash. 118. 

17 C.J. p 723 note 62. 

98, Tex.—Henry v. Williams, Civ. 
App., 132 S.W.2d 633, 635, citing 
Corpus Juris. 

17 C.J. p 723 note 63. 

93. Ga.—Price v. High Shoals Mfg. 
Co., 64 S.E. 87. 132 Ga, 246, 22 L. 
R.A.,N.S., 684. 

17 C.J. p 723 note 64. 

1. N.Y.—-Williams v. State, 175 N. 
Y.S. 560, 106 Misc. 19. 

17 C.J. p 724 note 65. 

On claim against state for dam¬ 
ages from the flooding of land, even 
if it could be considered as a claim 
based on trespass, recovery would 
be limited to nominal damages, 
where there was an absence of 
proof as to damages.—^Williams v. 
State, supra. 

2. N.Y.—^New York Rubber Co. v. 
Rothery, 30 N.E. 841, 132 N.Y. 
293, 28 Am.S.B. 575. 

17 C.J. p 724 note 66. 

3. U.S.—^Whipple v. Cumberland 
Mfg. Co., C.C.Me., 29 F.Cas.No.17,- 
516, 2 Story 661. 

17 C.J. p 724 note 67. 

4. U.S.-—Webb v. Portland Mfg. 

1 Co., C.C.Me., 29 F.Cas.No,17,322, 3 

Sumn. 189, 

17 C.J. p 724 note 68. 

5. N.C.—Creech v. Creech, 3 S.E. 
814, 98 N.C. 15'5. 

17 C-J. p 724 note 69. 

6. Ark.—Yaffee v. Ft. Smith Light 
& Traction Co., 252 S.W. 925, 159 
Ark. 6S6—Texarkana & Ft. S. R. 
Co. V, Anderson, 53 S.W. 673, ^7 
Ark. 123. 

Cal.—Learned v. Castle, 18 P. 872, 
78 Cal. 154, on rehearing 21 P. 11, 
78 Cal. 454. 

Ky.—^Western Union Telegraph Co, 
V. Guard, 139 S.W.2d 722, 283 Ky. 
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187—Brown v. Murphy, 4 Ky.Op. 

. 365. 

Me.—Macomber v. Moor, 148 A. 682, 
128 Me. 481. 

Mo.—De-Salme v. Union Electric 
Light & Power Co., 102 S.W,2d 
779, 232 Mo.App. 245—Carpenter 

V. City of Versailles, App., 65 S. 

W. 2d 957. 

N.J.—Spiegel v. Evergreen Ceme¬ 
tery Co., 186 A. 585, 117 N.J.Law 
90. 

Or.—Tom Lee, Inc., v. Pacific Tel¬ 
ephone & Telegraph Co., 59 P.2d 
683, 154 Or. 272. 

S.C.—Jones v. Atlantic Coast Line 

R. Co., 94 S.E. 490, 108 S.C. 217. 
Tex.—Flournoy v. Story, Civ.App., 

37 S.W.2d 272. 

Va.—News Leader Co. v. Kochen, 3 

S. E.2d 385, 173 Va. 95, 122 A.L.R. 
842. 

Wis.—Murphy v. Fond du Lac, 23 
Wis. 365, 99 Am.D. 181. . 

17 C.J. p 724 note 70. 

Breach of contractual obligation, 
even though no actual loss results, 
warrants allowance of nominal dam¬ 
ages.—Cragin v. Jones, 186 N.E. 
578, 283 Mass. 474. 

Mortgagee could recover only 
nominal damages for breach of con¬ 
struction contract, where value of 
uncompleted buildings at time of 
breach exceeded amount of mort¬ 
gage and prior liens.—Trainer Co. 
V. JEtna Casualty & Surety Co., C. 
C.A.Pa., 62 F.2d 487, affirming, D.C.. 
49 F.2d 769, and certiorari granted 
53 S.Ct. 659, 289 U.S. 718, 77 L.Ed. 
1070, reversed on other grounds 54 
S.Ct. 1, 290 U.S. 47, 78 L.Ed. - 162. 

7 . Wash.—^Noyes v. Adams, 136 P. 
696, 76 Wash. 412. 

8. Mass.—^Daniels v. Celeste, 21 N. 
E.2d 1—Sullivan v. Old Colony St. 
Ry. Co., 86 N.E. 511, 200 Mass. 
303. 

9. Md.—Cox V. Hill, 6 Md. 274. 
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a breach of duty has caused no appreciable detri¬ 
ment to the party affected, he may recover nom¬ 
inal damages. 

§ 11. Nominal or Substantial Damages in 
General 

Substantial, and not nominal, damages generally may 
be recovered where both the wrong and the resulting 
damages are established, unless the loss is not such that 
compensatory damages may be awarded therefor. 

Where both the wrong and the damages result¬ 
ing therefrom are established, plaintiff is entitled 
to recover substantial damages,n and an award 
of nominal damages only is erroneous.i^ On the 
other hand, only nominal damages may be recov¬ 
ered where the wrong is established but the ensu¬ 
ing loss, if any, is not such that compensatory 
damages may be awarded therefor.i^ For example, 
only nominal damages are recoverable for a breach 
of contract which by its terms is terminable by ei¬ 
ther party on a specified notice or where it is 
shown that the only substantial damages flowing 


§ 12 

from a breach of contract resulted from the pe¬ 
culiar situation of the party injured, unknown to 
the party sought to be charged at the time the con¬ 
tract was entered into.^^ So, where the special 
damages claimed from a breach of contract are too 
remote and speculative to be considered,^® or 
where the only substantial damages were such as 
the complaining party might have prevented by the 
exercise of reasonable effort, nominal damages 
only may be recovered.^'^ 

§ 12. Extent of Damages Not Shown 

Nominal damages, at least, may be recovered where 
the actual damages are uncertain or are not susceptible 
of being exactly ascertained or readily estimated. 

Where plaintiff establishes a wrong and actual 
loss therefrom he is entitled to nominal damages 
at least, although the actual damages are not sus¬ 
ceptible of being exactly ascertained,^® as where 
the evidence fails to show the extent of the re¬ 
sulting damages, or fails to furnish the facts as 


10- Cal.—Maher v. Wilson, 73 P. 
41S, 139 Cal. 514, 

Okl.—Gourley v. Lookabaugh, 149 
P. 1169, 48 Okl. 65. 

17 C.J. p 725 note 73. 

11. Conn,—Cook v. Packard Motor 
Car Co., 92 A, 413, 88 Conn. 590, 
L.R.A.1915C 319. 

La.—Ford v. Chicag-o, R. I. & P. Ry. 

Co., 8 La.App. 584. 

17 C.J. p 725 note 81. 

12. N.J.—Teets v. Hahn, 140 A. 
427, 104 N.J.Law 357, reversing 
137 A. 559, ^ N.J.Misc. 538. 

Tenn.—Aycock v. Nashville, Chat¬ 
tanooga & St. Louis Ry. Co., 4 
Tenn.App. 655. 

17 C.J, p 726 note 82, 

Actual physical injury resulting 
from violation of right of personal 
security entitles plaintiff to more 
than nominal damages.—Hageman v, 
Freeburg, 162 A. 21, 115 Conn. 469. 
Contention for nominal damages 
only held frivolous 
Oki.—Spencer v. Arnold, 4 P.2d 55, 
152 Okl. 189. 

X3. IJ.S.—The Thrasyvoulos, D.C. 

N.Y., 28 F.Supp. 434. 

Ala.—Smith v. Wolf, 49 So. .395, 160 
Ala. 644. 

Mich.—Detroit Gas Co. v. Moreton 
Truck, etc., Co., 69 N.W. 659, 111 
Mich. 401. 

Nev.—Cut Rate Drug Co. v. Scott & 
Gilbert Co., 20 P.2d 651, 54 Nev. 
407, 465. 

N.Y.—-Rau V. Weyand, 85 N.Y.S. 916, 
89 App.Div. 200. 

N.C.—Flake v. Greensboro News Co., 
195 S.E. 55, 212 N.C. 780. 

Mortgagor could not recover more 
than nominal damages for mort¬ 


gagee’s breach of contract to release 
from operation of trust deed portion 
of realty which was sold to third 
person, where mortgagor would 
have been in no better position if 
contract to release had been per¬ 
formed.—Bowen v. Fidelity Bank, 
183 S.E. 266, 209 N.C. 140. 

Where nominal damages alone in¬ 
volved 

In suit against the speaker and 
clerk of state house of representa¬ 
tives for general, exemplary, tem¬ 
perate, and nominal damages for 
alleged violation of legal duty of 
such officers to present to house 
plaintiff's petition for impeachment 
of certain ■ officers, wherein no dam¬ 
ages peculiarly suffered by plaintiff 
which were not suffered by the pub¬ 
lic at large were alleged, the only 
question involved was whether 
speaker and clerk were liable for 
nominal damages.—Richter v. Har¬ 
ris, 7 S.E.2d 432, 62 Ga.App. 64. 

14 . U.S.—Chevrolet Motor Co. v. 
McCullough Motor Co., C.C.A. 
Mont, 6 F.2d 212. ' i 

1 &. Ky.—Smith v. Western Union 
Tel. Co., 83 Ky. 104, 4 Am.S.R. 
126. 

le. Ala.—Treadwell v. Tillis, 18 So. 
896, 108 Ala. 262. 

N.Y.—Coppola V. Kraushaar, 102 
App.Div. 306, 92 N.Y.S. 436. 
l^oss of medical practice 

In a suit to recover damages for 
breach of contract to refrain from 
practicing medicine in a given local¬ 
ity where the evidence shows the 
new doctor had lost most of his 
practice before return of defend¬ 
ant, he is entitled to nominal dam¬ 
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ages only.—Johnson v. Jones, 1 
Tenn.App. 24. 

17. N.Y.—Colt V. Owens, 90 N.Y. 
368. 

17 C.J. p 726 note 86. 

Avoidable consequences generally 
see infra §§ 32-36. 

IS. Ill.—Chicago Coliseum Club v. 

Dempsey, 265 Ill.App. 542. 

Mass.—McNulty v. Whitney, 174 N. 

E. 121, 273 Mass. 494. 

Mo.—De-Salme v. Union Electric 
. Light & Power Co.. 102 S.W.2d 
779, 232 Mo.App. 245- 
Neb.—Friesen v. Reimer, 247 N.W. 
561, 124 Neb, 620, 

Ohio.—Brookins v. National Refin¬ 
ing Co., 160 N.E. 97, 26 Ohio App. 
546. 

Pa.—Reese & Bernard Electric Co. 
V. Leventry, 156 A. 581, 102 Pa. 
Super. 353. 

17 C.J. p 725 note 74—43 C.J. p 
1318 note 42. 

19- Ark.—Cathey v. Arkansas Pow¬ 
er & Light Co., 97 S.W.2d 624, 193 
Ark. 92. 

Idaho.—Call v. Coiner, 251 P. 617, 
43 Idaho 320. 

La.—^Wilcox V. Central Louisiana 
Motor Car Co., 1 La.App. 461. 
N.Y.—Cams v. Bassiek, 175 N.Y.S. 

670, 187 App.Div. 280. 

Pa.—^Alexander v, Conlon, 72 Pa. 
Super. 1. 

In tort action where breach of 
duty is shown, but the amount of 
resulting injury not shown, plaintiff 
is entitled to recover nominal dam¬ 
ages, and it is error to sustain a de¬ 
murrer to plaintiff’s evidence be¬ 
cause it is insufficient to show the 
amount of the damage sustained.— 
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a basis for computing the damages under the rule 
applicable thereto ;20 or where the damages are so 
small that they cannot readily be estimated.^! As 
a corollary to this rule, nominal damages only are 
recoverable where it is shown that plaintiff has 
suffered damages but, from the nature of the case, 
they cannot be shown with reasonable certainty, 
or w'here, by reason of the uncertainty of the 
terms of a contract, the legal right of which plain¬ 
tiff has been deprived by breach is indefinite and 
incapable of ascertainment,^3 although it has been 
held that, where there is some proof as to the 
damages sustained from a breach of contract, but 
the amount is uncertain, the court may direct the 
jury to allow the smallest sum which will satisfy 
the proof.^^ So, where the injury is occasioned 
by the wrongful acts of several persons, the in¬ 
jured party is entitled to- at least nominal dam¬ 
ages, even though there is no possibility of ap¬ 
portionment of the damages.^ ^ However, the 

fact that the actual amount of damages sustained 
from a tort cannot be measured with accuracy will 
not limit plaintiff's recovery to merely nominal dam- 
ages.2^ 


§ 13. Technical or Trivial Wrongs 

Nominal damages may be refused where the wrong 
complained of is trivial. 

While the right to damages depends on the in¬ 
jury and not on the amount of damages, as stated 
supra § 5, the courts, in some instances, have re¬ 
fused to award even nominal damages where the 
wrong complained of as distinguished from the 
damage sustained is trivial,as where only the 
letter, and not the spirit, of a contract is violated.^^ 
By statute in some states if the injury is small, or 
if mitigating circumstances are strong, nominal 
damages only are aw-arded.^^ 

§14. Wrong Resulting in Benefit 

Nominal damages may be recovered even though the 
wrong has resulted in a benefit to the plaintiff. 

Even where a benefit has resulted from the 
wrong done or the right violated, plaintiff can re¬ 
cover nominal damages,^^ and ordinarily he is 
limited to such a recovery. 

§15. Subsequent Reparation o£ Loss 

Nominal damages may be recovered for the invasion 
of a right, even though the loss has been repaired. 


Woods V. Pt. Smith & W. Ry. Co., 
219 P. 650, 96 Okl. 1. 

Failure to show exact extent of 
defendant’s responsibility does not 
confine plaintiff's recovery to nom¬ 
inal damages, where evidence in 
tort action shows substantial dam¬ 
ages for which defendant is re¬ 
sponsible.—Herod v. St. Louis-San 
Francisco Ry. Co., Mo.App., 299 S. 
W. 74. 

20. U.S.—Rockhill Iron & Coal Co. 
V. City of Taunton, C.C.A.Mass., 
273 F. 96, reversing, D.C., 261 F. 
234. 

Ala.—Patterson & Edey Lumber Co. 
V. Daniels, 88 So. 657, 205 Ala, 
520. 

Conn.—Royal Parlor Coach Co. v. 
Susnitzky, 143 A. 853, 108 Conn. 
605. 

Kan.—McGuire v. White, 11 P.2d 
698, 135 Kan. 517. 

Ky.—Coleman v. Nelson, 6 S.W.2d 
454, 224 Ky. 460. 

Me.—-Moore v. Daggett, 150 A. 538, 
129 Me. 488. 

Mo.—Seelig v. Missouri, K. & T. Ry. 
Co., 230 S.W. 94, 287 Mo. 343— 
Berger Mfg. Co. v. Phillips Hotel 
Operating Go., App., 89 S.W.2d 
703—Mound City Mill & Elevator 
Co. V. Kennedy, 234 S.W. 374, 209 
Mo.App. 224. 

Okl.—Franklin v, Shure, 237 P. 461, 
110 Okl. 240. 

Pa.—Hughes v. Ireland, 74 Pa.Su¬ 
per. 518—Greenlee v. West, 71 Pa. 
Super. 468. 

R.I.—Weaver v. Miner, 112 A. 425. 


Tex.—^Alderete v. Cabello, Civ.App., 
278 S.W. 950. 

Value of motor vehicle 

In automobile purchaser's action 
for damages resulting from repos¬ 
session of automobile, purchaser 
could not recover substantial dam¬ 
ages, in absence of evidence as to 
value of automobile at time it was 
repossessed.—Jackson v. American 
Sec. Co., 12 N.E.2d 986, 104 Ind.App. 
653. 

21. Vt.—Fullam v. Stearns, 30 Vt. 
443. 

17 C.J. p 725 note 75. 

22. Ky.—^Western Union Telegraph 
Co. v. Guard, 139 S.W.2d 722, 283 
Ky. 187. 

17 C.J. p 725 note 77. 

23. U.S.—Roller v. Leonard, Va., 
229 F. 607, 143 C.C.A. 629. 

17 C.J. p 725 note 78. 

24 . Pa,—^Adams Express Co. v. Eg¬ 
bert, 36 Pa. 360, 78 Am.D. 382. 

25. N.T.—Burt Olney Canning Co. 
V. State, 130 N.E. 574, 230 N.Y. 
351, reversing 175 N.Y.S. 896, 188 
App.Div. 940. 

j 28. Colo.—Nielsen v. Hansford, 242 
P. 677, 678, 78 Colo. 456, citing 
Corpus Juris. 

Mich.—Gilbert v. Kennedy, 22 Mich. 
117. 

17 C.J. p 725 note 79. ‘ 

Necessity of certainty of actual 
damages see infra § 28. 

Xu absence of standard for meas¬ 
urement of damages for impaired 
earning capacity, physical and men¬ 
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tal pain, and disfigurement, claim¬ 
ant is not confined to nominal dam¬ 
ages for a brain injury resulting in 
such damages.—Armour & Co. v. 
Cartledge, 176 So. 334, 234 Ala. 644. 
MTo market value 

In cases where property destroyed 
or lost has no market value, plain¬ 
tiff's recovery is not limited to nom¬ 
inal damages.—Zvolanek v. Bodger 
Seeds, 42 P.2d 92, 5 Cal.App.2d 106. 

27 . Okl.—Reed v. Voss, 213 P. 730, 
89 Okl. 20, quoting Corpus Juris. 
17 C.J. p 726 note 88. 

28 - La.—^Novelty Advertising Co. 
V. John, 115 So. 62, 164 La. 1003. 

29- Ga.—Batson v. Higginbothem, 
68 S.E. 455, 7 Ga.App. 835. 

30 . La.—^Kimble v. Lagarde, 2 La. 
App. 396, 397, quoting Corpus Ju¬ 
ris. 

17 C.J. p 726 note 90. 

Where work is not done iu ac¬ 
cordance with contract, the owner 
IS entitled to at least nominal dam¬ 
ages, although he has been benefited 
by the breach, if there has been no 
modification or novation.—Brown v. 
Mostoller, 149 N.W. 908, 167 Iowa 
568—9 C.J. p 811 note 27. 

31. La.—Kimble v. Lagarde, 2 La. 

App. 396, 397, quoting Corpus 

Juris. 

Nev.—Cut Rate Drug Co. v. Scott 
& Gilbert Co., 20 P.2d 651, 54 Nev. 
407, 465. 

17 C.J. p 727 note 91. 
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Where the loss for which the action is brought 
has been subsequently repaired, plaintiff is entitled 
to nominal damages on proof of the invasion of 
some legal right on the part of defendant.^^ |^om- 
inal damages may also be recovered for the con¬ 
version or detention of personal property, even 
where such property is returned by the wrongdoer 
to the owner thereof. 

§16. Amount of Nominal Damages 

The amount of nominal damages generally vary ac¬ 
cording to the circumstances of the case. 


From the definition of the term, supra § 2, it is 
apparent that the amount awarded as nominal 
damages must be some trivial sum,^^ although the 
term carries no suggestion of certainty as to 
amcunt.2^ Accordingly, the amount may vary de¬ 
pending on the circumstances of the particular 
case,^^ and this rule has been applied under a code 
definition of nominal damages as such sum as will 
carry the costs.^^ 


IV. COMPENSATORY DAMAGES 


A. GENERAL 

§ 17. Nature and Theory of Compensatory ' 
Damages 

Compensatory damages are awarded to replace the 
loss caused by the wrong or injury. 

As their name implies,^^ compensatory damages 


PRINCIPLES 

are awarded in conformity to the principles, dis¬ 
cussed supra § 3, underlying damages generally, 
and in accordance with the limitations prescribed 
by law 29 to make good or replace the loss caused 
by the wrong or injury and are confined to com- 
pensation.^t 


32. U.S.—Dow V. Humbert, Wis., 91 

U.S. 294, 23 L.Ed. 368. 

Me.—Macomber v. Moor, 148 A. 682, 
128 Me. 481. 

17 C.J. P 727 note 92. 

33. Wis.—Farr v. Phillips State 
Bank, 58 N.W. 377, 87 Wis. 223, 41 
Am.S.R. 40. 

17 C.J. p 727 note 93. 

34. Cal.—Price v. McComish, 70 P. 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

Tex.—^^Varren v. Hill, Civ.App., 77 
S.W.2d 322. 

17 C.J. p 727 note 95. 

35. Cal.—^Price v. McComish, 70 P. 
2d 978, 982, 22 Cal.App.2d 92, quot¬ 
ing Corpus Juris. 

17 C.J. p 727 note 96. 

36. Ark.—Cathey v. Arkansas Pow¬ 
er & Light uo., 97 S.W.2d 624, 193 
Ark. 92. 

Awards sustained as nominal 

(1) One cent.—Seelig v. Missouri, 
K & T. Ry. Co., 230 S.W. 94, 287 Mo. 
343. 

(2) One dollar. 

Pa.—Standard Refrigerator Co. v. 
Apeldorn & Beatty Co., 77 Pa. 
Super. 563. 

Tex.—Press v. Davis, Civ.App., 118 S. 
W.2d 982, modified on other 
grounds Quinn v. Press, 140 S.W. 
2d 438, 128 A.L.R. 757. 

Utah.—Bigler v. Fryer, 25 P.2d 598, 
82 Utah 380. 

(3) Five dollars.—^Furlan v. Ryan 
Photo Works, 12 N.Y.S.2d 921, 171 
Misc. 839. 

(4) Twenty-five dollars.—Eastern 
Texas Electric Co. v. Reagan, Tex. 
Civ.App., 228 S.W. 366. 

17 C.J. p 727 note 97 [b]. 


Awards held not nominal 
Two hundred dollars. 

Cal,—Price v. McComish, 70 P.2d 978, 
22 Cal.App.2d 92. 

Conn.—Mahoney v. Beatman, 147 A. 

762, 110 Conn. 184, 66 A.L.R. 1121. 
17 C.J. p 727 note 97 [c]. 

Setting aside verdict 
A verdict for one thousand dol¬ 
lars should not be set aside as ver¬ 
dict for mere .“nominal damages.*'— 
McG-rew Mach. Co. v. One Spring 
Alarm Clock Co., 245 H.W. 263, 124 
Neb. 93—17 C.J. p 727 note 97 [c]. 

37. Ga.—^Atlantic Coast Line R. Co. 

V. Stephens, 80 S.E. 516, 14 Ga.App. 
173. 

17 C.J. p 727 note 97. 

38. Kan.—^Walbridge v. Walbridge, 
103 P. 89, 80 Kan. 567. 

Compensatory damages defined see 
supra § 2. ^ 

39. Mo.—Camp v. Wabash R, Co., 68 
S.W. 96, 94 Mo.App. 272. 

17 C.J. p 727 note 1. 

Rules as to measure or amount of 
damages see infra §§ 71-94. 
Factual basis of legal liability 
S.C.—Duke V. Parker, 118 S.E. 802, 
125 S.C. 442. 

40. Fla.—Florida East Coast Ry. Co. 
V. McRoberts, 149 So. 631, 111 Fla. 
278, 94 A.L.R. 376. 

Ill,—Sycamore Preserve Works v, 
Chicago & N. W. Ry. Co., 12 N.E. 
2d 42, 293 Ill.App. 20, conforming 
to 7 N.E.2d 740, 366 Ill. 11, 111 A. 
L.R. 1133, reversing 1 N.E.2d 522, 
284 I11.APP. 445. 

Mass.—Eastern Massachusetts St. 
Ry, Co. V. Union St. Ry, Co., 168 
N.E. 781, 269 Mass, 329. 

Mo.—Grier v. Kansas City, C. C. & 
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St. J. Ry. Co., 22S S.W. 454, 2S6 Mo. 
523, rehearing overruled 254 S.W. 
359 and affirmed Kansas City, C. 
C. & St. J. R. Co. v. Grier, 42 S. 
Ct. 382, 258 U.S. 610, 66 L.Ed. 789 
—Minneapolis Threshing Mach. Co. 
V. Bradford, 227 S.W. 62S, 206 Mo. 
App. 609. 

N.C.—Bowen v. Fidelity Bank, 183 S. 

E. 266, 209 N.C. 140. 

Okl.—Deep Rock Oil Corporation v. 
Griffeth, 58 P,2d 323, 177 Okl. 208 
—Epps V. Ellison, 200 P. 160, 82 
Okl. 224. 

Tex.—Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, re¬ 
versing, Civ.App., Humble Oil & 
Refining Co. v. Woods, 277 S.W. 
152 and rehearing denied Humble 
Oil & Refining Co. v. Wood, Com. 
App., 294 S.W. 197—Andrus v. 
Hornsby, Civ,App., 238 S.W. 314, 
error refused. 

Utah.—Rosenthal v. Harker, 189 P. 

666. 56 Utah 113. 

17 C.J. p 727 note 2. 

Where statute provides for dam¬ 
ages injured party is entitled to re¬ 
cover at least actual loss.—^Western 
Union Telegraph Co. v. Green, 281 S. 

W. 778, 153 Tenn. 59, 48 A.L.R. 301, 
rehearing denied 284 S.W. 898, 153 
Tenn. 522. 

Judged by practical needs 

Every person injured by a wrong 
is entitled to be put back in his 
former position as judged by his 
practical needs.—Navigazione Libera 
Triestina Societa Anonima v. New¬ 
town Creek Towing Co., C.C.A.N.Y., 
98 F.2d 694, rehearing denied The 
Russell No. 3, 99 F.2d 826. 

41. U.S.—^Hotter Oil Corporation v. 
Carpenter, C.C.A.Okl., 34 P.2d 589, 
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However, they are not confined to direct pe¬ 
cuniary losses,^2 and in some jurisdictions elements 
are taken into consideration which are usually re¬ 
garded as elements of punitive or exemplary dam¬ 
ages but, as is explained infra § 71, according 
to the general acceptation of the term, compensa¬ 
tory damages are not dependent on or graded by 
the intent with which the wrongful act, out of 
which they arise, is committed. Where the guilt 
of defendant is established in a tort action, com¬ 
pensatory damages become a matter of right^^ 
The right to compensatory damages does not nec¬ 
essarily imply a right to substantial damages, but 
substantial damages must be based on a finding of 
substantial injury.^^ 

Compensation cannot be awarded for injuries. 


the right of action for which is in a person other 
than plaintiff.^® 

§ 18. Natural and Proximate Consequences in 

General 

a. In general 

b. Distinction between terms 

a. In G-eneral 

A wrongdoer is liable for all of the natural and direct 
or proximate consequences of his wrongful act or omis¬ 
sion. 

It may be stated as a broad general rule that a 
wrongdoer is liable to the person injured in com¬ 
pensatory damages for all of the natural and di¬ 
rect or proximate consequences of his wrongful act 
or omission,^'^ and, conversely, subject to some qual¬ 
ifications and exceptions hereinafter stated infra § 


591, citing Corpus Juris, and cer¬ 
tiorari denied 50 S.Ct. 158, 280 U. 
S. 608, 74 L.Ed. 651. 

Ga.—Spalding Const. Co. v. Simon, 
137 S.E. 901, 36 Ga.App. 723. 

N.T.—Rusciano & Son Corporation v. 
Mihalyfi, 1 N.Y.S.2d 787, 165 Misc. 
932. 

Tex.—Security State Bank of Ta- 
hoka V. Spinnler, Civ.App., 78 S.W. 
2d 275—Burmarsal Co. v. Lake, 
Civ.App., 272 S.W. 582. 

17 C.J. p 728 note 3—29 C.J. p 724 
note 11—52 C.J. p 757 notes 4, 
5. 

Punitive or exemplary damages see 
infra §§ 117-127. 

42. N.C.—Green v. Western Union 
Tel. Co., 49 S.E. 165, 136 N.C. 489, 
103 Am.S.R. 955, 67 L.R.A. 985, 1 
Ann.Cas. 349. 

17 C.J. p 728 note 4. 

43. Colo.—Murphy v. Hobbs, 5 P. 
119, 7 Colo. 541, 547, 49 Am.R. 366. 

17 C.J. p 728 note 5. 

Nature and theory of exemplary 
damages see infra § 117. 

44. Fla.—S. H. Kress & Co. v. Pow¬ 
ell, 180 So. 757, 763, 132 Fla. 471— 
Florida East Coast Ry. Co. v. Mc- 
Roberts, 149 So. 631, 111 Fla. 278, 
94 A.L.R. 376. 

Mo.—Grier v. Kansas City, C. C. & 
St. J. Ry. Co., 228 S.W. 454, 286 
Mo. 523, rehearing overruled 254 S. 
W. 359, and affirmed Kansas City, 
C. C. & St. J. R. Co. V. Grier, 42 
S.Ct. 382, 258 U.S. 610, 66 L.Ed. 
789. 

17 C.J. p 728 note 7. 

Kinds of damages in tort actions 
“Generally speaking, there are but 
two kinds of damages which are re¬ 
coverable in actions of tort—com¬ 
pensatory and punitive."—S. H. Kress 
& Co, V. Powell, 180 So. 757, 763, 132 
Fla. 471. 


45- N.Y.—^Abell V. Cornwall Indus¬ 
trial Corporation, 150 N.E. 132, 241 
N.Y, 327, 43 A.L.R. 880—Rusciano 
& Son Corporation v. Mihalyfi, 1 
N.Y.S.2d 787, 165 Misc, 932. 

46. N.H.—Prescott v. Robinson, 69 
A. 522, 74 N.H. 460, 124 Am.S.R. 
987, 17 L.R.A.,N-S., 594. 

17 C.J. p 728 note 8. 

47. U.S.—United Mine Workers of 
America v. Coronado Coal Co., 
Ark., 258 F. 829, 169 C.C.A. 549, 
reversed on other grounds 42 S.Ct. 
570, 259 U.S. 344, 66 L.Ed. 975, 
27 A.L.R. 762, certiorari denied 
and leave to present petition for 
rehearing granted 42 S.Ct. 587. 

Ala,—First Nat. Bank of Mobile v. 
Bucros. 168 So. 704, 705, 27 Ala. 
App. 193, citing Corpus Juris. 

Cal.—Wells v. Lloyd, 56 P.2d 517, 
524, 6 Cal,2d 70, quoting Corpus 
Juris —Wells v. Lloyd, App., 47 
P.2d 761, 767, quoting Corpus Juris, 
see subsequent opinion 56 P.2d 517, 
6 Cal.2d 70. 

Conn.—Flood v. Smith, 13 A.2d 677,- 
126 Conn. 644—Mahoney v. Beat- 
man, 147 A. 762, 110 Conn. 184, 66 
A.L.R. 1121. 

Ga.—Candler v. Smith, 179 S.E. 395, 
50 Ga.App. 667—Jenkins v. Cobb, 
170 S.E. 698, 47 Ga.App. 443. 

Idaho.—Jensen v. Wooters, 57 P.2d 
340, 342, 56 Idaho 595, citing Cor¬ 
pus Juris. 

Ind.—^Northern Indiana Public Serv¬ 
ice Co. V. Robinson, 18 N.E.2d 933, 
106 Ind.App. 210. 

Iowa.—Clark v. Berry Seed Co., 280 
N.W. 505, 225 Iowa 262. 

Kan.—McIntosh v. Atchison, T. & S. 
F. Ry. Co., 198 P, 1084, 109 Kan. 
246. ' ^ 

Ky.—City of Covington v. Keal, 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
905—Hogg V. Edley, 32 S.W.2d 744, 
745, 236 Ky. 142, quoting Corpus 
Juris. 


Minn.—Carlson v. City of Thief Riv¬ 
er Falls, 201 N.W. 942, 162 Minn. 
27. 

Mo.—Hellrung v. Viviano, App., 7 
S.W.2d 288. 

N.Y.—Milks v. Mclver, 190 N.E. 487, 
2 64 N.Y. 267, affirming 267 N.Y.S. 
979, 240 App.Div. 927, which af¬ 
firmed 263 N.Y.S. 595, 147 Misc. 
297—Losei Realty Corporation v. 
City of New York, 171 N.E. 899, 
254 N.Y. 41, modifying 233 N.Y.S. 
814, 226 App.Div. 685—Boyce v. 
Greeley Square Hotel Co., 126 N. 
E. 647, 228 N.Y. 106, affirming 168 
N.Y.S. 191, 181 App.Div. 61, dis¬ 
missal., of appeal denied 119 N.E. 
1032, 223 N.Y. 568—Carroll v. New 
York Pie Baking Co., 213 N.Y.S. 
553, 215 App.Div. 240—Rollin v. 
Grand Store Fixture Co., 244 N.Y.S. 
82, 137 Misc. 888, reversed on 

other grounds 246 N.Y.S. 371, 231 
App.Div. 47—^Aguglia v. Bausch & 
Lomb Optical Co., 172 N.Y.S. 666. 
N.C.—Bowen v. Fidelity Bank, 183 
S.E. 266, 209 N.C. 140—Lane v. 
Southern Ry. Co., 134 S.E. 856, 
192 N.C. 287,- 51 A.L.R. 1114. 

Ohio.—Sicard v. Kremer, 13 N.E.2d 
250, 133 Ohio St. 291. 

Okl.—City of Cushing v. High, 175 P. 
229, 73 Okl. 151. 

Or.—Deetz v. Cobbs & Mitchell Co., 
253 P. 542, 120 Or. 600. 

S.C.—Stevenson v. B. B. Kirkland 
Seed Co., 180 S.E. 197, 176 S.C. 345. 
Va.—Atlantic Coast Line R. Co. v. 
Wheeler, 132 S-D. 517, 147 Va. 1, 
affirmed 136 S.E. 570, 147 Va. 1. 
Wash.—^Cannon v. Oregon Moline 
Plow Co., 197 P. 39, 115 Wash. 
273. 

W.Va.—Stewart v. Pollack-Forsch 
Co., 143 S.E. 98, 105 W.Va. 453. 
Wis.—Booth V. Frankenstein, 245 N. 

W. 191, 209 Wis. 362. 

9 C.J. p 809 note 7—17 C.J. p 728 
note 9. 
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25, that he is liable only for such consequences,^^ 
and this rule is applicable in cases both of contract 
and of tort,^^ and applies in courts of equity and in 
courts of law.^Q As a corollary to these rules it 


§ 18 

follows that remote consequences of defendant’s act 
or omission do not afford a proper basis for an 
award of damages. 


“Uirect” is synonymous witli “nat- 
ural’’^ and '‘proximate” 

Ill.—Lovett V. Chicago, 35 Ill.App. 
570. 

17 C.J. p 728 note 9 [b]. 

48. U.S.—Majestic Co. v. Orpheum 
Circuit, C.C.A.Iowa, 21 F.2d 720— 
Osage Oil & Refining Co. v. Chand¬ 
ler, C.C.A.N.Y., 287 F. 848—Green¬ 
field V. Globe Automatic Sprinkler 
Co., C.C.A.Ga., 285 F. 27. 

Ala.—First Nat. Bank v. Ducros, 168 
So. 704, 27 Ala.App. 193. 

Ariz.—Sharp v. Western Union Tele¬ 
graph Co., 6 P.2d 895, 39 Ariz. 349 
—Gila Water Co. v. Gila Land & 
Cattle Co., 249 P. 751, 30 Ariz. 569. 
Cal.—Vaden v. Holmes, App. 103 P. 
2d 1002—Reliance Acceptance Cor¬ 
poration V, Hooper-Holmes Bureau, 
34 P.2d 762. 139 Cal.App. 607—John 
Breuner Co. v. Western Union Tel. 
Co., 291 P. 445, 108 Cal.App. 243. 
D.C.—Karrick v. Rosslyn Steel & Ce¬ 
ment Co., 25 F.2d 216, 58 App.D.C. 
89. 

Ga.—Daigrepont v. Teche Greyhound 
Lines. 7 S.E.2d 174, 189 Ga. 601, 

127 A.L.R. 217, affirming Teche 
Greyhound Lines v. Daigrepont, 3 
S.E.2d 857, 60 Ga.App. 389. 

Ill.—Johnston v. City of Galva, 147 
N.E. 453, 316 Ill. 598, 38 A.L.R. 
1384, reversing 232 Ill.App. 632— 
Libby, McNeill & Libby v. Illinois 
District Telegraph Co., 13 N.E.2d 
683, 294 Ill.App. 93—Day v. Samp- 
sell, 148 Ill.App. 88. 

Kan.—Altman v. Miller, 276 P. 289, 

128 Kan. 120. 

Ky.—Western Union Telegraph Co. v. 
Guard, 139 S.W.2d 722, 283 Ky. 
187—Hines v. Denny, 227 S.W. 
567, 190 Ky. 416. 

La.—Bernadas v. Miller, 130 So, 861, 
14 Da.App. 581—Stone v. New Or¬ 
leans Public Service, 119 So. 757, 
11 La.App. 160. 

Mo.—Missouri Bridge & Iron Co. v. 
Stewart, 114 S.W. 1119, 134 Mo. 
App. 618. 

Neb.—Sohl v. Sohl, 207 N.W. 669, 114 
Neb, 353. 

N.J.—Millman v, U. S. Mortgage & 
Title Guaranty Co. of New Jer¬ 
sey, 1 A.2d 265, 121 N.J.Law 28— 
Gorman v. Elizabeth-Union-Irving- 
ton Line, 147 A. 402, 105 N.J.Law 
602—Feldmesser v. Lemberger, 127 
A. 815, 101 N.J.Law 184, 41 A.L.R. 
1153—Justesen v. Pennsylvania R. 
Co., 106 A. 137, 92 N.J.Law 257— 
Scali V. Public Service Electric & 
Gas Co., 142 A. 821, 6 N.J.Misc. 
795—Oehler v. L. Bamberger & 
Co., 135 A. 71, 4 N.J.Misc. 1003, af¬ 
firmed 137 A. 425, 103 N.J.Law 703. 
N.T.—Hart v. United Aftists Corpo¬ 


ration, 298 N.Y.S. 1, 252 App.Div. 
133. 

N.C.—Bullard v. Ross, 171 S.E. 789, 
205 N.C. 495. 

N.D.—Brandenstein v. McGrann- 

Reynolds Fruit Co., 216 N.W. 567, 
56 N.D. 201—Hagan v. Knudson, 

173 N.W. 794, 43 N.D, 72. 

Okl.—Chorn v. Williams, 99 P.2d 
1036, 186 Okl. 646—^American Ins. 
Co. of Newark, N. J. v. Blake, 49 
P.2d 506, 173 Okl. 598—Davies v. 
Sutherland, 256 P. 32, 123 Okl. 149 
—Baker & Strawn v. Miller & 
Jones Bros., 235 P. 476, 109 Okl. 
184. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 119, 258 Pa. 414. 

R. I,—Roy V, United Electric Rys. 
Co., 159 A. 637, 52 R.I. 173. 

S. C.—Lilienthal v. South Carolina 
Public Service Co., 177 S.E. 98, 

174 S.C. 177. 

Tex.—Mathis v. Wherry, Civ.App., 45 
S.W.2d 700—Schaff v. Johnson, Civ. 
App., 267 S.W. 737. 

Utah.—Quermbeck v. Hanson, 75 P. 

2d 1027, 94 Utah 127. 

Va.—Virginia Public Service Co. v. 
S.teindler, 187 S.E. 353, 166 Va. 686, 
105 A.L.R. 1413. 

Wash.—Radburn v. Fir Tree Lum¬ 
ber Co., 145 P. 632, 83 Wash. 643. 
17 C.J. p 729 note 11—29 C.J. p 724 
note 16. 

Uncertainty as to cause of injury 
see infra § 27. 

Possible damage from several causes 
When the damage may have re¬ 
sulted from one of several causes 
and it is as probable that it may 
have been a cause for which defend¬ 
ant was not responsible as one for 
which defendant was responsible, 
plaintiff cannot recover.—Salt River 
Valley Water Users’ Ass’n v. Blake, 
90 P.2d 1004, 53 Ariz. 498. 

49. Cal.—John Breuner Co. v. West¬ 
ern Union Tel. Co., 291 P. 445, 
108 Cal.App. 243. 

Iowa.—Stovern v. Town of Calmar, 
Winneshiek County, 216 N.W. 112, 
204 Iowa 983. 

Mich.—Cassidy v. Kraft-Phenix 

Cheese Corporation, 280 N.W. 814, 
285 Mich. 426. 

N.J.—Nite Kraft Corporation v. U, 
S. Trucking Corporation, 170 A. 
812, 112 N.J.Law 294. 

N.Y.—Harris Structural Steel Go. v. 
Chapman, 295 N.Y.S. 443, 162 Misc. 
709. 

N.C.—Lane v. Southern By. Co., 134 
S.E. 855, 857, 192 N.C. 287, 51 A.L. 
R. 1114, citing Corpus Jmis. 

N.D.—Brandenstein v. McGrann- 

Reynolds Fruit Co., 216 N.W^ 567, 
56 N.D. 201. 

17 C.J. p 733 note i2. 
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50. U.S.—Osage Oil & Refining Co. 

V. Chandler, C.C.A.N.Y., 287 F. 

848. 

51. U.S.—Julian Petroleum Corpora¬ 
tion V. Courtney Petroleum Co., C 
C.ACal., 22 P.2d 360—Richards v. 
International Agricultural Corpo¬ 
ration, D.C.Ga., 10 r.2d 218. 

Ark.—Newsom v. Reed, 6 S.W.2d 10, 
177 Ark. 177. 

Cal.—Crane v. East Side Canal & Ir¬ 
rigation Co., App., 38 P.2d 467, see 
subsequent opinion 44 P.2d 455, 6 
Cal.App.2d 361—McGregor v. 
Wright, 3 P.2d 624, 117 Cal.App. 
186. 

Colo.—Boyle v. Bay, 254 P. 156, 81 
Colo. 125. 

Ga.—City of Thomasville v. Camp¬ 
bell, 143 S.E. 922, 38 Ga.App. 249— 
Pannell v. Stark, 107 S.E. 496, 27 
Ga.App. 104. 

Ill.—Salaban v. East St. Louis & 
Interurban Water Co., 1 N.B.2d 
731, 284 Ill.App. 358. 

Iowa.—Norlin v. Nolan, 193 N.W. 
544, 195 Iowa 1208—^Wachtel v. 
National Alfalfa Journal Co., 176 
N.W. 801, 190 Iowa 1293. 

Kan.—^Altman v. Miller, 276 P. 289, 
128 Kan. 120. 

Ky.—Hogg V. Edley, 32 S.W.2d 744, 
236 Ky. 142. 

La.—Morse v. Oates, 123 So. 439, 38 
La.App* 462. 

Miss.—New Orleans & N- B. R. Co. 
V. Mathews, 95 So. 133, 131 Miss. 
68 . 

Mo.—^Vitale v. Blando, App., 52 S.W. 
2d 24, certiorari quashed State ex 
rel. Biando v. Haid, 60 S.W.2d 38— 
Dick V. Puritan Pharmaceutical 
Co., App., 46 S.W.2d 941. 

N.J.—Feldmesser v. Lemberger, 127 
A. 815, 101 N.J.Law 184, 41 A.L.R. 
1153—Deffur v. Tansey, 139 A. 431, 

6 N.J.Misc. 1040, affirmed 149 A. 
893, 106 N.J.Law 236. 

N.Y.—Steitz V. Gifford, 19 N.E.2d 661. 
280 N.Y. 15, 122 A.L.R. 292, af¬ 
firming 4 N.Y.S.2d 145, 254 App. 
Div. 715—Strough v. Conley, 298 
N.Y.S. 516, 164 Misc. 248, af¬ 

firmed 297 N.Y.S. 785, 251 App. 
Div. 487, appeal dismissed 28 N. 
E-2d 34. 

N.C.—Van Dyke v. Chadwick-Hos- 
kins Co., 122 S.E. 657, 187 N.C. 
695. 

On—Wallace v. Portland By. Light 
& Power Co., 170 P. 283, 88 Or. 
219. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 119, 258 Pa. 414—Dairymen’s 
Co-op. Sales Ass’n v. McCreary, 1 
A.2d 508, 132 Pa.Super. 524. 

Tex.—Texas & P. Ry. Co. v. Mercer, 
90 S.W.2d 557, 127 Tex. 220, 106 
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In ca"se of injury to property, defendant is liable 
in damages for the natural and proximate conse¬ 
quences of his wrong,gQ likewise in actions for 
personal injuries.Damages may not be recovered 
for injuries sustained in another or prior acci¬ 
dent,and, unless the jury can determine what por¬ 
tion of the injuries was caused by the negligence 
complained of, and what portion by the prior acci¬ 
dent, there can be no recoverybut where de¬ 
fendant's horses broke a jewelry store window, per¬ 
mitting proof of loss of certain articles was held 
proper, notwithstanding possibility that some were 
lost when children swept glass away*^® 

In an action for breach ^ of a contract, damages 
growing out of an independent tort cannot be con¬ 
sidered as an element of the recovery.^'^ 

b. Distinction between Terms 

The terms ‘‘proximate" and “natural" with reference 
to consequences have been distinguished, although it has 
also been held that proximate and natural consequences 
are identical. 

The term ‘‘proximate" with reference to those 
consequences of a wrongful act for which the 
wrongdoer must respond in damages is used to in¬ 
dicate that there is no other culpable and efficient 
agency intervening between defendant’s dereliction 
and the loss,5S while the term “natural" imports that 
the consequences are such as might reasonably have 
been foreseen or as might occur in an ordinary state 
of things.59 

Proximate cause of wrong and of damage. The 
term “proximate cause" may be used, as it is used 


, in the CJ.S. titles Negligence §§ 103-115, also 45 
CJ. p 897 note 2 et seq, and Torts §§ 27-30, also 
62 C.J. p 1115 note 21 et seq, and in other particu¬ 
lar titles, with reference to the relation between 
plaintiff’s act and the legal wrong, or, as herein 
used, with reference to the relation between the 
wrong and the damages resulting therefrom.^^ 

Proximate and natural and probable consequences 
as identical. The proximate consequences of an act 
are usually also the ordinary and natural conse¬ 
quences thereof.^l Hence, there is some authority 
to the effect that proximate and natural consequenc¬ 
es are the same,®^ that those results are proximate 
which the wrongdoer from his position must have 
contemplated as the probable consequences of his 
act.^^ 

It has also been suggested that while consequenc¬ 
es affording a basis for an award of damages must 
be both natural and proximate, the one element may 
be dispensed with in a greater or less degree in pro¬ 
portion as the other is present.®^ 

§ 19. Proximate Cause 

An act or omission is the proximate cause of a loss 
where there Is no intervening, independent, culpable, and 
controlling cause, but the application of this rule, and 
similar rules is not without difficulty. 

The term “proximate cause" as applied to the law 
of damages is apparently incapable of any strict 
definition which will suit the terms of every case.®^ 
Broadly, however, an act or omission is the proxi¬ 
mate cause of a loss where there is no intervening, 
independent, culpable, and controlling cause,or, 


A.Li.R. 1299, reversing*, Civ.App., 58 
S.W.2d 896. 

Va.—^Virginia Public Service Co. v. 
Steindler, 187 S.B. 353, 166 Va. 
686, 105 A.L.R. 1413—Manss- 

Owens Co. v. H. S. Owens & Son, 
105 S.E. 543, 129 Va. 183. 

Wash.—Cannon v. Oregon Moline 
Plow Co.. 197 P, 39, 115 Wash. 
273. 

17 C.J. p 733 note 13. 

Wlieu damag'es not remote 

Damages from affirmative wrong 
are not remote, if directly traceable 
to wrongful act.—Foley v. Union 
House Furnishing Co., 60 S.W.2d 725, 
228 Mo.App. 1063. 

52. Fla.—^Mansfield v. Brigham, 107 
So. 336, 91 Fla. 109. 

Kan.—^Kansas Hardware Co. v. Free¬ 
man, 198 P. 711, 109 Kan. 263. * 

17 C.J. p 733 note 14. 

53. Fla.—^Mansfield v. Brigham, 107 
So. 336, 91 Pla. 109. 

17 C.J. p 734 note 15. 

54. TJ.S.—Union Oil Co. of Califor¬ 
nia- V. Hunt. C.C.A.Or., Ill F.2d 
269. 


Tex.—Texas Power & Light Co. v. 
Burger, Civ.App., 166 S.W. 680. 

55. Tex.—Texas Power & Light Co. 
V. Burger, supra. 

56. N.J.—Hagens v. West Engle¬ 
wood Lumber Co., 138 A. 519, 5 N. 
J.Misc. S25. 

57. U.S.—F. J. Carlin Constr. Co. v. 
Guerini Stone Co., Porto Rico, 241 
F. 545, 154 C.C.A. 321. 

17 C.J. p 734 note 16 [a]. 

58. N.J.—Justesen v. Pennsylvania 
R. Co., 106 A. 137, 92 N.J.Law 257. 

17 C.J. p 734 note 17. 

Proximate cause see infra § 19. 

58. Pa.—Justesen v. Pennsylvania 
R. Co., supra. 

17 C.J. p 734 note 18. 

60. Dak.—^Pielke v. Chicago, M. & 
St. P. R. Co., 41 N.W. 669, 6 Dak. 
444. 

17 C.J. p 734 note 20. 

61. Cal.—Henry v. Southern Pac. R. 
Go., 50 Cal. 176. 

Ind.—Billman v. Indianapolis, etc., 
R. Co., 76 Ind. 166, 40 Am.R. 230. 
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62. Mo.—Clemens v. Hannihal, etc., 

R. Co., 53 Mo. 366, 14 Am.R. 460. 
Or.—Chambers v. Everding, 136 P. 

885, 143 P. 616, 70 Or. 521. 

63. N.J.—Crater v. Binninger, 33 N, 
J.Law 513, 518, 97 Am.D. 737. 

17 C.J. p 734 note 23. 

64. S.C.—Harrison v. Berkley, 32 S. 
C.L. 525, 47 Am.D. 578. 

65. S.C.—Harrison v. Berkley, 32 S. 
C.L. 525, 547, 47 Am.D. 578. 

17 C.J. p 734 note 26. 

“Proximate cause" defined generally 
see the C.J.S. definition, also 50 C. 
J. p 836 note 66 et seq. and cross 
references thereto. 

“Proximate damages" defined see su¬ 
pra § 2. 

66. Mo.—O'Neil v. Pullman Co., 260 

S. W. 798, 214 Mo.App. 283. 

N.J.—Justesen v. Pennsylvania R. 

Co., 106 A. 137, 92 N.J.Law 257. 
Tenn.—^Aycock v. Nashville, Chat¬ 
tanooga & St. Louis Ry. Co., 4 
Tenn.App. 655. 

Wis.—Le Beau v. Minneapolis, St. 
P. & S. S. M. R. Co., 159 N.W. 
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in other words, where there is an unbroken connec¬ 
tion between the act and the damage.®'^ The appli¬ 
cation of this rule to the circumstances of partic¬ 
ular cases is, however, often a matter of difficulty, 
and each case must be decided largely upon its own 
particular facts,and in accordance with common 
understanding^^ 

Although the subject is one capable of much 
subtlety of reasoning,'^! the courts favor practical 
rather than theoretical distinctions,^nd will not 
indulge in refinements which would defeat the 
claims of natural justice. 

Knozvledge of wrongdoer. The question of 
whether resulting damage is direct and proximate 
does not depend on the anticipation, knowledge, or 
want of knowledge of the wrongdoer. 

Question of lazv or fact. As is shown infra § 176, 
ordinarily, the question of whether an act or omis¬ 
sion is the proximate cause of damage is one of fact 
to be determined by the jury under the circum¬ 
stances of the particular case, although in some cas¬ 
es the court may, as a matter of law, instruct* the 


jury that damages are too remote to be considered. 

§ 20. - Intervening Causes 

An intermediate cause which, disconnected from the 
primary act, produces the injury will be regarded as the 
proximate cause. The rules with respect to intervening 
cause have been considered in connection with plaintiff's 
own act, the act of third persons, such as physicians, ir¬ 
responsible agencies, natural forces and disease. 

Where there is an intermediate cause disconnect¬ 
ed from the primary act and self-operating which 
produces the injury, it will be regarded as the prox¬ 
imate cause and the author of the original act will 
be discharged.’^^ 

On the other hand, the fact that there has been 
an intervening cause between defendant’s act and 
the injury complained of will not in all cases re¬ 
lieve him from responsibility.’^® The courts tend 
toward the practical rule that the efficient and pre¬ 
dominating cause in producing a given event or ef¬ 
fect must be looked to, although there may be sub¬ 
ordinate and dependent causes in operation.A 
result may be physically secondary and consequen¬ 
tial, and yet in legal contemplation proximate,and 


577. 164 Wis. 30, L.R.A.1917A 

1017. 

17 C.J. P 734 note 27. 

Other defimtions 

(1) Proximate cause is the active 
and efficient cause that sets in mo¬ 
tion a train of events which brings 
about a result without the inter¬ 
vention of any force started and 
working actively from a new and in¬ 
dependent source. 

Ohio.—Segal v. Horwitz Bros., 167 N. 

E. 406, 407, 32 Ohio App. 1. 

Tex.—Houston & T. C. R. Co, v. Max¬ 
well, 128 S.W. 160, 163, 61 Tex.Civ. 
App. 80. 

(2) Further definitions.—Strong v. 
Granite Furniture Co., 294 P. 303, 77 
Utah 292—17 C.J. p 734 note 27 [a]. 

Proximate cause is a condition in 
actions both ex delicto and ex con¬ 
tractu.—^McGregor v. Wright, 3 P.2d 
624, 117 Cal.App. 186. 

Nearness in time or distonce 

Proximate cause means closeness 
of causal relation, and not nearness 
in time or distance.—Deetz v. Cobbs 
& Mitchell Co.. 253 P. 542, 120 Or. 
600. 

67. Ohio.—Segal v. Horwitz Bros., 
167 N.B. 406, 32 Ohio App. 1. 

17 C.J. p 735 note 28. 

68. Tex.—Houston & T- C. R. Co. 
V. Maxwell, 128 S.W. 160, 61 Tex. 
Civ.App. 80. 

17 C.J. p 735 note 29. 

Where no damage caused 
Where no damages have resulted 
either to the person or corporeal 
property of the complaining party, 
the doctrine of proximate cause is 


inapplicable.—Clay v. Richardson, 
Tex.Civ.App., 38 S.W.2d 849. 

69. U.S.—Louisiana Mut. Ins. Co. v. 
Tweed, La., 7 Wall. 44. 52, 19 L.Ed. 
65. 

17 C.J. p 735 note 30. 

70. U.S.—Milwaukee & St. P. R. Co., 
V. Kellogg, Iowa, 94 U.S. 469, 24 
L.Ed. 256. 

Colo.—Georgetown, etc., R. Co. v. 
Eagles, 13 P. 696, 9 Colo. 544. 

71. Colo.—Pullman Palace Car Co. ' 
V. Barker, 4 Colo. 344, 34 Am.R. 
89. 

72. Ala.—Ruffin Coal & Transfer Co. 
V. Rich, 108 So. 596, 214 Ala. 633. 

17 C.J. p 735 note 33. 

73. N.T.—Ehrgott v. New York, 96 
N.Y. 264, 281, 48 Am.R. 622. 

17 C.J. p 735 note 34. 

74. U.S.—John Horstmann Co. v. U. 
S., 48 CtCl. 423. 

Probability of injurious result 

Defendant's view of possibilities of 
his act is material to determine 
whether his act is negligent, but 
such view is immaterial to limit lia¬ 
bility when negligence has been es¬ 
tablished, since liability is to be con¬ 
sidered not from probable anticipa¬ 
tion of particular consequences, but 
from probability of an injurious con¬ 
sequence resulting.—^Aune v. Oregon 
Trunk Ry., 51 P.2d 663, 151 Or. 622. 

75. U.S.—Caldwell v. Guardian 
Trust Co„ C..C.A.Ark., 26 F.2d 218, 
223, citing Corpus Juris. 

Ill.—Chapman v. Kirby, 49 Ill. 211. 
Ind.—Louisville, etc., R. Co. v. Fal- 
vey, 4 N.E. 908, 104 Ind. 409. 

Md.—Sloan v. Edwards, 61 Md. 89. 
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Mass.—McGarrahan v. New York, N. 
H. & H. R. Co., 50 N.E. 610, 171 
Mass. 211. 

Mo.—Dick V. Puritan Pharmaceuti¬ 
cal Co., App., 46 S,W.2d 941—Croak 
V. Croak, App., 33 S.W.2d 998. 

N.Y.—Ehrgott v. New York, 96 N.Y. 
264, 48 Am.R. 622 —Eten v. Luy- 
ster, 60 N.Y. 252—Strough v. Con¬ 
ley, 298 N.Y.S. 516, 164 Misc. 248, 
affirmed 297 N.Y.S. 785, 251 App. 
Div. 4S7, appeal dismissed 28 N.E. 
2d 34—Harris Structural Steel Co. 
V. Chapman, 295 N.Y.S. 443, 162 
Misc. 709, 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 119, 258 Pa. 414—Brown v. Gil¬ 
more, 92 Pa. 40, 37 Leg.Int. 346, 27 
Pittsb.Leg.J. 205, affirmed 102 U.S. 
118, 46 L.Ed. 95. 

Ya.—Sutphin v. Norfolk & W. Ry. 
Co., 144 S.E. 436, 151 Ya. 278— 
Manss-Owens Co. v. H. S. Owens & 
Son, 105 S.E. 543, 129 Ya. 183. 

Wis.—^McNamara v. Village of Clin- 
tonville, 22 N.W. 472, 62 Wis. 207, 
51 Am.R. 722. 

17 C.J. p 735 note 38. 

76, Mich.—Campbell v. Brown, 267 

N.W. 877, S79, 276 Mich. 449, 

citing Corpus Juris. 

17- C.J. p 736 note 39. 

77, Ga.—Towaliga Palls Power Co. 
V. Sims, 65 S.E. 844, 6 Ga.App. 
749. 

17 C.J. p 736 note 40. 

78- Minn.—Purcell v. St. Paul City 
R. Co., 50 N.W. 1034, 48 Minn. 
134, 16 L.R.A. 203. 

17 C.J. P 736 note 41. 
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the primary, cause may be the proximate cause al- j 
though it may have operated through successive in¬ 
struments.'^^ It is sufficient if it be established that 
defendant’s act produced or set in motion other 
agencies, which in turn produced or contributed to 
the hnal result.SO 

To entitle the party to exemption because of the 
fact that there was a more immediate cause of the 
loss, he must show not only that the same loss might 
have happened but that it must have happened, al¬ 
though the act attributable to him had not been 
done.st 

Plaintiff's own act.- Although an act of plaintiff 
himself has intervened between defendant’s wrong 
and the injury suffered, defendant is not thereby ex¬ 
cused if the intervening act was the result of or nat¬ 
urally and reasonably induced by his earlier 
wrong.So in cases of personal injury, while the 


I injured person must exercise reasonable care to 
effect a cure, both as to his selection of a physician 
and as to his own personal conduct, see infra § 36, 
if he does so he may recover all damages flowing 
naturally and proximately from the original in¬ 
jury. ^ 3 

On the other hand, plaintiff cannot recover for 
damages due to his own voluntary and independent 
acts84 or negligence;S5 and in the case of a breach 
of contract there can be no recovery for the result 
of acts or omissions of plaintiff subsequent to such 
breach and not directly attributable to it, although it 
might not have taken place except for the breach.^s 

Act of third person. Where there has intervened 
between defendant’s act and the injury an independ¬ 
ent illegal act of a third person producing the in¬ 
jury, and without which it would not have hap¬ 
pened, the latter is held the proximate cause of the 
loss and defendant is excused or, as the principle 


79. TJ.S.—Milwaukee & St. P. R. 
Co. V. Kellog'gr, Iowa, 94 U.S. 469, 
24 L-Bd. 256. 

17 C.J. p 736 note 42. 

80. Cal.—Ray Wong' v. Earle C. 

Anthony, Inc,, 247 P. 894, 199 Cal. 
15. ' 

Ill.—Moore v. Hines, 221 Ill.App. 
589. 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

17 C.J. p 736 note 43. 

Damage by fire see the C.J.S. title 
Negligence § 113, also 45 C.J. p 
937 note 92 et seq. 

Damage by fire caused by railroad 
see the C.J.S. title Railroads § 496, 
also 51 C.J. p 1167 note 27 et seq. 
Practure of heel | 

Plaintiff may recover for fractured 
heel, although ulcerated condition 
subsequently developing was due to 
independent cause.—Mudano v. Phil¬ 
adelphia Rapid Transit Co., 137 A. 
104, 289 Pa. 51. 

81. La.—^Reynolds v. Texas, etc., R. 
Co., 37 La.Ann. 694. 

17 C.J. p 736 note 44. 

82. Ala.—Braden v. St. Louis-San 
Francisco R. Co., 137 So. 663, 664, 
citing Corpus Juris, 

. Conn.—Squires v. Reynolds, 5 A.2d 
877, 125 Conn. 366. 

17 C.J. p 737 note 45. 

Injury due to belief of plaintiff 
Where injured person’s bona fide 
conviction of inability to perform 
normal physical acts has resulted in 
inability so to do, he has sustained 
real damage.—Possier v. D. H. 
Holmes Co., 139 So. 709, 19 La.App. 
434. 

S3. Ky-—City of Covington v. Keal, 
133 S.W.2d 49, 280 Ky. 237, 126 
A.L.R. 905. 

Mich.—Stahl v. Southern Michigan 


Ry. Co., 178 N.W. 710, 211 Mich. 
350, 

17 C.J. p 737 note 47. 

Second injury resulting from orig¬ 
inal injury 

(1) Further injury to leg after leg 
was broken. 

Conn.—Squires v. Reynolds, 5 A.2d 
877, 125 Conn. 366. 

Mass.—Hartnett v. Tripp, 121 N.E. 
17. 231 Mass. 382. 

Minn.—Hyvonen v. Hector Iron Co., 
115 N.W. 167, 103 Mmn. 331, 123 
Am.S.R. 332. 

N.Y.—Wagner v. Mittendorf, 134 N.E. 
539, 232 N.Y. 481, 20 A.L.R. 520, 
affirming 178 N.Y.S. 925, 189 App. 
Div. 930. 

Wis.—^Weiting v. Millston, 46 N.W. 
879, 77 Wis. 523. 

17 C.J. p 737 notes 45 la] (3), 47 
[a]. 

(2) Fracture of wrist subsequent 
to knee injury.—^Whalen v. City of 
Boston, Mass., 23 N.B.2d 93. 

(3) Fracture of hip following in¬ 

jury to hip.—Stahl v. Southern Mich¬ 
igan Ry. Co., 178 N.W. 710, 211 

Mich. 350. 

(4) Extraction of plaintiff’s tooth 
which was so fractured in automo¬ 
bile collision that its removal was 
required, was direct, logical conse¬ 
quence of collision, rendering de¬ 
fendant motorist liable for pain and 
suffering caused by extraction, where 
plaintiff was not negligent in her 
choice of dentist.—Demers v. Flack, 
185 A. 896, 88 N.H. 184. 

(5) If damages resulting im¬ 
mediately from defendant’s wrongful 
act were reduced by grafting skin 
taken from plaintiff’s body, defend¬ 
ant was liable for pain caused there¬ 
by.—^Lane v. Southern Ry. Co., 134 S. 
E. 855, 192 N.C. 287. 51 A.L.R.* 1114. 
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(6) other cases.—Campbell v. 
Brown, 267 N.W. 87 7, 276 Mich. 449. 

84, U.S.—Lustgarten v. U. S., D.C. 
N.Y., 5 P.Supp. 746. 

Cal.—Louis M. Hickman v. Johnson, 
178 P. 145, 36 Cal.App. 342. 

La.—^Klein v. Medical' Bldg.. Realty 
Co., App., 147 So. 122. 

Tenn.—Southeastern Greyhound 
Lines v. Groves, 136 S.W.2d 512, 
127 A.L.R. 1378. 

17 C.J. p 737 note 48. 

Duty to prevent or reduce damages 
see infra §§ 3,2-36. 

Second injury following original in- 
jury 

(1) Where plaintiff sustained 
sprained left ankle in automobile 
accident, and after remaining in 
hospital as long as her condition 
warranted, returned home, where 
four months later, while about her 
own personal affairs, she broke her 
right leg when the injured foot 
turned over and threw her down 
stairs, the second injury resulted 
from a new and intervening cause 
and was not the natural and expect¬ 
ed result of the first injury.—Ault v. 
Kuiper, 271 N.W. 530, 279 Mich. 1. 

(2) Other cases.—Raymond v. 
Haverhill, 47 N.E. 101, 168 Mass. 382 
—17 C.J. p 737 note 48 [a] (2), (3). 

85. Mo.—^Wise v. Wabash R. Co., 
115 S.W. 452, 135 Mo.App. 230. 

17 C.J. p 737 note 49. 

Damages for bodily pain and suf¬ 
fering resulting from plaintiff’s want 
of ordinary care in being restored 
cannot be recovered.—Gilman v. 
Haley, 7 Ill.App. 349. 

SG. Conn.—Jordan v. Patterson, 35 
A. 521, 67 Conn. 473. 

87. La.—Martinez v. Bernhard,. 36 
So. 901, 106 La. 368, 87 Am-S-R. 
306, 55 L.R.A. 671. 
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has been expressed, although there may have been 
an original wrongful act, if it produced injury only 
through the intervening independent and wrongful 
acts of others, the author of the former is not liable 
in damages. 

On the other hand, defendant may be liable where 
damage results from the intervention of legal and 
innocent acts of third persons, naturally and prob¬ 
ably following from his wrongful act.^^ The neg¬ 
ligent act 'of a third person may be the immediate 
cause of the injury, but the still earlier wrongful 
act may have so influenced and contributed to the 


§ 20 

loss as to be regarded in law as the proximate cause 
thereof,^® and the act of a third person intervening 
and contributing a condition necessary to the injuri¬ 
ous effect of the original negligence will not excuse 
the first wrongdoer if such act could have been fore- 
seen.91 

Aggravation by medical or surgical treatment. 
In the case of unskillful treatment by a physician 
or surgeon increasing the damage, or failing to min¬ 
imize it, defendant may be liable for such conse¬ 
quence where the person injured has used reason¬ 
able care in selecting the physician or surgeon.^- 


N.C.—Lane v. Southern Ry. Co., 134 
S.E. 855, 192 N.C. 287, 51 A.L.R. 
1114. 

17 C.J. p 738 note 51. 

88. N.J.—Hug-hes v. McDonough,. 

43 N.J.Law 459. 39 Am.R. 603. 

17 C.J. p 738 note 52. 

89. N.C.—Lane v. Southern Ry. 
Co., 134 S.E. 855, 192 N.C. 287, 51 
A.L.R. 1114. 

Ohio.—Segal v- Horwitz Bros., 167 
N.B. 406, 32 Ohio App. 1. 

Pa.—Thompson v. Pox, 192 A. 107, 
326 Pa. 209. 

Tex.—Hankins v. Harlan, Civ.App., 
114 S.W.2d 588, error dismissed. 
Utah.—Kuchenmeister v. Los Ange¬ 
les & S. L. R. Co., 172 P. 725, 52 
Utah 116. 

17 C.J. p 738 note 53. 

90. Ala.—Clendenon v. Yarbrough, 
171 So. 277, 2‘79, 233 Ala. 269, cit¬ 
ing Corpus Juris. 

17 C.J. p 738 note 54. 

91. Ind.—Anderson v. Evansville 
Brewing Assoc., 97 N.E, 445, 49 
Ind.App. 403. 

17 C.J. p 738 note 55. 

92. Ala.—Atlantic Pacific Stages v. 
Tandle, 140 So. 603, 224 Ala. 481 
—^Nall V. Alabama Utilities Co., 
13S So. 411, 224 Ala. 33—O’Quinn 

V. Alston, 104 So. 653, 213 Ala. 
346, 39 A.L.R. 1263. 

Ark.—E. L, Bruce Co. v. Corbett, 69 
S.W.2d 270, 188 Ark. 962. 

Cal.—Dewhirst v. Leopold, 229 P. 
30, 194 Cal. 424—Boa v. San Pran- 
cisco-Oakland Terminal Rys., 187 
P. 2, 182 Cal. 93. 

Conn.—Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 82 A.L.R. 486— 

Wright v. Blakeslee, 128 A. 113, 
102 Conn. 162—Flint v. Connecti¬ 
cut Hassam Paving Co., 103 A. 
840, 92 Conn. 576. 

Pla.—-J, Ray Arnold Lumber Corpo¬ 
ration of Olustee v. Richardson, 
141 So. 133, 105 Pla. 204. 

'Ill.—Chicago & E. I. R. Co. v. Bur- 
ridge, 107 Ill.App. 23, reversed on 
other grounds 71 N.E. 838, 211 Ill. 
9. 

Iowa.—Johnson v. Selindh, 265 N. 

W. 622, 221 Iowa 378—Paine v. 
Wyatt, 251 N.W. 78, 217 Iowa 1147 


—Phillips V. Werndorff, 243 N.W. 
525, 215 Iowa 521. 

Kan.—Keown v. Young, 283 P. 511, 
129 Kan. 563—McIntosh v. Atchi¬ 
son, T. & S. F. Ry. Co., 198 P. 
1084, 109 Kan. 246. 

Ky.—City of Covington v. Real, 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
905. 

Me.—Wells v. Gould, 160 A. 30, 131 
Me. 192—Andrews v. Davis, 14S 
A. 684, 128 Me. 464—Stover v. 

Bluehill, 51 Me. 439. 

Mass.—Vatalaro v. Thomas, 160 N. 
E. 269, 262 Mass. 383—Purchase 
V. Seelye, 121 N.E. 413, 231 Mass. 
434, S A.L.R. 503. 

Mo.—Pitcher v. Schoch, 139 S.W.2d 
463—Staehlin v. Hochdoerfer, 235 
S.W. 1060—Elliott V. Kansas City, 
74 S.W. 617, 174 Mo 554. 

N.C.—Smith v. Thompson, 188 S.E. 
395, 397, 210 N.C. 672—Lane v. 

Southern Ry. Co., 134 S.E. 855, 
857, 192 N.C. 287, 51 A.L.R. 1114, 
citing Corptis Juris. 

N.D.—Polucha v. Landes, 233 N.W. 
264, 60 N.D. 159. 

Ohio.—Seymour v. Carroll, 182 N.E. 

647, 43 Ohio App. 60. 

Pa.—Thompson v. Pox, 192 A. 107, 
326 Pa. 209. 

Tex.—Gulf, C. & S. F. R. Co. v. 
Coon, 7 S.W. 492, 69 Tex. 730— 
Hicks Rubber Co. v. Harper, Civ. 
App., 131 S.W.2d 749, error dis¬ 
missed 132 S.W.2d 579, 134 Tex. 
89. 

Utah.—Farnon v. Silver King Coali¬ 
tion Mines Co., 167 P. 675, 50 

Utah 295, 9 A.L.R. 248. 

Wash.—Yarrough v, Hines, 192 P. 

886, 112 Wash. 310, 

W.Va.—Mier v. Yoho, 171 S.E. 535, 
114 W.Va. 248. 

Wis.—Retelle v. Sullivan, 211 N.W. 
756, 191 Wis. 576, 50 A.L.R. 1106 
—Fisher v. Milwaukee Electric 
Ry. & Light Co., 180 N.W. 269, 
173 Wis. 57. 

17 C-J. p 738 note 56. 

Duty to procure medical attention 
see infra § 36. 

Reason for rule 

"‘One of the reasons which the 
courts assign for holding the wrong¬ 
doer responsible in' a common-law 
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Tction for the negligence of a physi¬ 
cian whose unskillful treatment ag¬ 
gravated the injury is that such un¬ 
skillful treatment is a result which 
reasonably ought to have been an¬ 
ticipated by the wrongdoer. But 
the principal reason and the one 
most generally assigned is that the 
injury caused by the malpractice 
vrould not have occurred but for 
the original injury and was a prox¬ 
imate result thereof, which is m 
law regarded as one of the immedi¬ 
ate and direct damages resulting 
from the primary injury.”—McDon¬ 
ough V. National Hospital Ass’n., 
294 P. 351, 354, 134 Or. 451. 
Competency of physician 

In a personal injury action, where 
the injury has been increased by 
unskillful medical treatment, the 
issue is not whether the physician 
employed w^as in fact a man of 
high skill, but whether he bore such 
a reputation as would justify plain¬ 
tiff in calling him.—Smith v. Mis¬ 
souri, K & T. Ry. Co., 185 P. 70, 76 
Okl, 303. 

Biscontinning employment of physi¬ 
cian 

In a personal injury action, evi¬ 
dence of improper medical treat¬ 
ment is inadmissible, where there 
is no evidence showing that plain¬ 
tiff had any information of the phy¬ 
sician’s lack of skill prior to em¬ 
ployment or that she continued with 
him after being informed of any 
lack of skill or failure to give prop¬ 
er treatment.—Boa v. San Francis- 
co-Oakland Terminal Rys., 187 P. 2, 
182 Cal. 93. 

Greater medical skill not used 

Person negligently injured who 
uses reasonable care in selecting 
physician and in following his di¬ 
rections may recover from tort¬ 
feasor, even though greater medical 
skill might have minimized injuries. 
—Wyatt V. Russell, 162 A. 256, 308 
Pa. 366. 

TJjiIiceused physician 

Even an adult person when in¬ 
jured is required to exercise only 
ordinary care and prudence , in the 
selection of his physician and must 
accept such as the country affords. 



DAMAGES 


25 C.J.S, 


§ 20 


The law regards the wrong of the one who caused 
the original injury as the proximate cause of dam¬ 
ages flowing from the malpractice of the ph^^sician 
or surgeon, and holds him liable therefor.^^ Such 
malpractice cannot stand as an efficient interven¬ 
ing cause.^^ However, according to some authori¬ 
ties, the original wrongdoer is not responsible for 
the consequence of the intervening malpractice of a 
surgeon or physician.^^ At any rate, if plaintiff has 
been negligent in selecting a physician or in adopt¬ 
ing a course of treatment, he cannot hold defendant 
liable for the consequences of .such negligence.^® 
Furthermore, if the damages alleged to have result¬ 
ed from the malpractice of the physician or surgeon 
have no causal connection with the original injury, 
the first*tort-feasor is not liable therefor.^'^ 

Where the physician or surgeon is selected by the 
one causing the injury, according to some authori¬ 
ties he is liable for the increased damage occasioned 


by unskilled treatment,^^ but, according to other au¬ 
thorities, the original wrongdoer is not liable for 
such aggravated damages where there is reasonable 
care in the selection of the physician or surgeon.^^ 

Irresponsible agents. The intervention of the act 
of an irresponsible agent,^ such as a child,^ or an 
animaF is not ordinarily regarded as sufficient to 
break the causal connection between defendant’s act 
and the damage. 

Natural agencies. Natural phenomena of a usual 
and ordinary kind are not regarded as independent 
intervening agencies which will break the chain of 
causation between a wrongful act or omission and 
the ensuing loss.^ Of this character are ordinary 
winds® or rains.® 

Disease. Although the immediate cause of dam¬ 
age is disease, defendant may be liable therefor in 
case his wrongful act superinduced such disease or 


so tliat a twelve year old boy was 
not contributorily negligent because 
he was treated only by one who 
was not a licensed physician, where 
the injury occurred at an isolated 
point, and the father and the com¬ 
pany’s foreman endeavored to get 
medical assistance without avail, 
and hnally the father procured the 
unlicensed physician at the sugges¬ 
tion of the foreman.—H. T, Whit¬ 
son Lumber Co. v. Upchurch, 248 S. 
W. 243, 198 Ky. 127. 

Where injxired person unconscious 
Where an injured person is ren¬ 
dered unconscious by the injury and 
is brought to a hospital, defendant 
is responsible for the malpractice 
of the attending physician.—Smith ! 
V. Kansas City Rys. Co., 232 S.'W. 1 
261, 208 Mo.App. 139. ! 

In New York 

(1) One whose wrong causes in¬ 
jury is liable for damages result¬ 
ing, although mistake or negligence 
of physican who treated injury in¬ 
creased amount of damages.—Milks 
V. Mclver, 190 N.E. 487, 264 N.Y. 
267, affirming 267 N.Y.S. 979, 240 
App.Div. 927, which affirmed 263 N. 
T.S. 595, 147 Misc. 297—White v. 
Matthews/ 224 *N.Y.S. 559, 221 App. 
Div, 551, reversing 223 N.Y.S. 415, 
130 Misc. 301—Pitkin v. Chapman, 
200 N.Y.S. 235. 121 Misc. 88—17 C. 
J. p 738 note 53 [b]. 

(2) Hijwever, it has also been 
held that the original wrongdoer is 
not liable for the damage caused 
by the malpractice of plaintiff's 
physician.—^Wade v. Mt. Vernon, 108 
N.Y.S. 241, 123 App.Div. 796. 

93. Kan.—^Keown v. Young, 283 P. 
511, 129 Kan. 563. 

Mo.—Hughes v. Maryland Casualty 
Co., 76 S.W,2d 1101, 229 Mo.App. 
472. 


Ohio.—Tanner v. Espey, 190 NE. ^ 
229. 128 Ohio St. 82. 

Or.—McDonough v. National Hos¬ 
pital Ass’n, 294 P. 351, 134 Or. 
451. 

W.Va.—Mier v. Yoho, 171 S.E. 535, 
114 W.Va. 248. 

Wis.—Hooyman v. Reeve, 170 N.W. 
282, 168 Wis. 420. 

Ala.—^Nall v. Alabama Utili¬ 
ties Co., 138 So. 411, 224 Ala. 33. 
Mass.—Sacchetti v. Springer, 22 N. 
E.2d 42. 

N.D.—Polucha v. Landes, 233 N.W. 
264, 60 N.D. 159. 

Wash.—Tarrough v. Hines, 192 P. 
886, 112 Wash. 310. 

95. U.S.—Chicago, etc., R. Co. v. 
Heil, C.C.A.Minn,, 154 E. 626, 83 
C-C.A. 400. 

96. Kan.—Keown v. Young, 283 P. 
511, 129 Kan. 563. 

17 C.J. p 737 note 49 [a] (1), p 739 
note 58. 

Physician as injured party 

A physician and surgeon, injured 
by a defect in a highway, is bound 
to the same degree of care in the 
selection of a physician axid surgeon 
to treat him that other persons are 
held to.—^Boynton v. Somersw'orth, 
58 N.H. 321. 

97. Iowa.—Phillips v. Werndorff, 
243 N.W- 525, 215 Iowa 521. 

See Johnson v. Selindh, 265 N.W. 
622, 221 Iowa 378. 

Kan.—Keown v. Young, 283 P. 511, 
129 Kan. 563. 

Mass.—^Purchase v. Seelye, 121 N. 
E. 413, 231 Mass- 434, 8 A.L.R. 503. 

98. U.S.—^Atlas Portland Cement 
Co. V. Hagen, Mo., 233 F. 24, 147 
C.C.A, 94, certiorari denied 37 S. 
Ct. 15, 242 U.S. 631, 61 L.Ed. 537. 

Ga.—Gillis v. Atlantic Coast Line 
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R. Co.. 184 S.E. 791. 52 Ga.App. 
806—Edmondson v. Hancock, 151 

S. E. 114, 40 Ga.App. 587. 

Mo.—Hughes v. Maryland Casualty 
Co., 76 S.W.2d 1101, 229 Mo.App. 
472. 

Tex.—^Kirby Lumber Co. v. Ellison, 
Civ.App., 270 S.W. 920. 

17 C.J. p 738 note 56 [a]. 

Selection of physician by employ¬ 
er or carrier in compensation cas¬ 
es see the C.J.S. title Workmen’s 
Compensation Acts § 207, also 71 
C.J. p 642 note 11 et seq. 

99. Ala.—^Nall v. Alabama Utilities 
Co., 138 So. 411, 224 Ala. 33— 
Parsons v. Yolande Coal & Coke 
Co., 91 So. 493, 206 Ala. 642. 

Me.—^Andrews v. Davis, 148 A. 684, 
128 Me. 464. 

1. S.C.—^Harrison v. Berkley, 32 S.C. 
L. 525, 550, 47 Am.D. 578. 

17 C.J. p 739 note 59. 

2 . Minn.—^Anderson v. Settergren, 
111 N.W. 279, 100 Minn. 294. 

17 C.J. p 739 note 60. 

3. N.Y.—^Albert v. Bleecker Street, 
etc., R. Co., 2 Daly 389. 

17 C.J. p 739 note 61. 

4. Ind.—Louisville, N. A. & C. R. 
Co. V. Nitsche, 26 N.E. 51, 126 Ind. 
229, 22 Am.S.R. 582, 9 L.R.A. 750. 

17 C.J. p 739 note 62. 

Delay by carrier as proximate 
cause of loss see Carriers § 196. 
Excepted cause as proximate cause 
of loss of goods carried see Car¬ 
riers §§ 80-83. 

5. Ind.—Louisville, N. A. & C. R. 
Co. V. Nitsche, supra. 

Wis.—^Kellogg V. Chicago, etc., R. 
Co., 26 WiS. 223, 7 Am.R. 69. 

6n Tenn.—Postal Tel.-Cable Co. v. 
Zopfi, 24 S.W. 633, 93 Tenn. 369. 
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impairment '^However, the fact that an 

injury to the crcites a decreased power of 

resistance to a ^disease will not in itself render the 
injury the proxmSte^^lteef of a subsequently con¬ 
tracted disease.^j.'/Aa^iwardiof damages for injuries 
sustained as prdiiihiaf^ ¥eMlt ■ of another's negli¬ 
gence will not be*datifed^al|liipugh injury is aggra¬ 
vated or enhanced 'fey '^kistiftg* or subsequently oc¬ 
curring disease.^ 

§ 21 , - Concufri^F^ 

It Is not sufficient lhd^ia^liiflfs¥’€oncurred with an¬ 
other cause in producing an mlury unless it can be de¬ 
termined that such cause proteimate cause of the 

The act or omission 6^^Bt|ne<|. of must, as has 
been noted supra § 19, the proximate 

cause of the damage; it is alpncrfufficient that 
it concurred in producing’"t^^^^j|af^,^^ or that the 
damages would have resulted its concur¬ 
rence.^^ ‘ I 

Where several proximate cai^^ contr&ute to an 
accident, each being an efficier^^paasifcOwiiliout the 
operation of which the injury Wobld not have hap¬ 
pened, it has been declared that iiny^uiy j^ay be 


attributed to any or all of such causeWhere 
two or more independent causes concur in produc¬ 
ing an effect, and it cannot be determined which 
was the efficient and controlling cause, or whether, 
without the concurrence of both, the event would 
have happened at all, and defendant is responsible 
for only one of such causes, no recovery can be 
hadT^ Where, however, the act or omission com¬ 
plained of predominates over the influence of other 
concurring causes k will in general be held to be 
the proximate causeJ'^ 

The fact that the peculiar physical condition in 
which plaintiff is at the time of defendant's wrong¬ 
ful act aggravates the injury will not prevent such 
injuries from being regarded as proximate.^^ How¬ 
ever, plaintiff may not recover damages for inju¬ 
ries which are not attributable to defendant’s wrong¬ 
ful act, but which result from plaintiff's original 
condition or injury.^® 

Disease or weakness. The fact that plaintiff is 
afflicted with a disease or weakness which has a 
tendency to aggravate the injury will not prevent 
defendant's wrongful act from being regarded as 
the proximate cause.^"^ However, where defend- 


7. Ill.—Griswold v. Chicago Rys, 
Co„ 170 N.E, 845, 339 Ill. 94, af¬ 
firming 253 Ill.App. 498. 

Miss.—Mississippi Cent. R. Co. v. 
Lott, 80 So. 277 , 118 Miss. 816, 
certiorari denied 39 S.Ct. 391, 249 

U.S. 616, 63 L.Ed. 803. 

17 C.J. p 739 note 65. 

Disease as concurring cause see in¬ 
fra § 21. 

8. Wash.—Anton v. Chicago, etc., 
R. Co., 159 P. 115, 92 Wash. 305. 

-^17 C.J. p 739 note 66. 

9 . Tex.—Armour & Co. v. Tomlin, 
Com.App., 60 S.W.2d 204, affirming, 
Civ.App., 42 S.W.2d 634. 

10. KT.—Cook V. Mohawk, 100 N.E. 
815, 207 N.Y. 311. 

17 C.J. p 740 note 68. 

11. Pa.—McGrew v. Stone, 53 Pa. 
436. 

Tex.—Jones v. George, 61 Tex. 345, 
48 280, 

12. N.Y.—Ring v. Cohoes, 77 N.Y. 
83, 33 Am.R. 574. 

Isr.D.—Chacey v. Fargo, 64 N'.W. 932, 
5 N.D. 173. 

13. Md.—Baltimore, etc., R. Co. v. 
Reaney, 42 Md. 117. 

Mass.—^Marble v. Worcester, 4 Gray 
395. 

14 . Tex.-^Houston & T. C. R. Co. v. 
Maxwell, 128 S.W. 160, 61 Tex.Civ. 
App. 80, error refused. 

17 C.J. p 740 note 72. 

15 . U.S.—Union Oil Co. of Califor¬ 
nia V. Hunt, C.C.A.Or., Ill F.2d 
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|ty Public 
t2d 171— 
^pp., 49 


f ' v. Western Union 

•t|o.f-'18 N.Y.S.2d 856, 

174 Misc. 74. 

17 C.?. 7% ^ 

Mo.—Relford T. ) 

Service 

O’Bauer v. |Cai&' 

S.W.2d 10654 

Pregnancy 

Ga.—^Pullman Co. v. Stmur, 

B. 399, 35 Ga.App;%f,'> ' 

Miss.—Tri-State 

tin, 179 So. 349, 181 OT8. : 

17 C.J. p 740 note 73 [b] ; 

Knowledge of plaintiff^'s 
need not be shown. . ■'L F ’ 

Ga.—Pullman Co. v. Strang, 132‘sfN^^^' g 


E. 399, 35 Ga.App. 59. 

Miss.—Tri-State Transit Co. v. Mar¬ 
tin, 179 So. 349, 181 Miss. 388. 

N.Y.—Bernstein v. Western Union 
Telegraph Co., 18 N.Y.S.2d 856, 
174 Misc. 74. 

16. U.S.—Union Oil Co. of Califor¬ 
nia V. Hunt, C.C.A.Or., Ill F.2d 
269. 

Ky.—Louisville & N. R. Co. v. Par¬ 
sons, 281 S.W. 519, 213 Ky. 432. 

17 C.J. p 740 note 73 [b] (1). 

17. U.S.—Oliver v. Yellow Cab Co., 
C.C.A.I11., 98 F.2d 192—Pieezonka 

V. Pullman Co., C.C.A.N.Y., 89 F.2d 
353—The Jefferson Myers, C.C.A.N. 
Y., 45 F.2d 162. 

Ala.—^Newton v. Altman, 150 So. 698, 
227 Ala. 465—Louisville <& N. R. 
Co. V. Wright, 80 So. 93, 202 Ala. 
255. 


Cal.—Smith v. Schumacher, 85 P.2d 
967, 30 Cal.App.2d 251, certiorari 
denied Schumacher v. Smith, 59 S. 
Ct. 1.046, 307 U.S. 646, 83 L.Ed. 
1526—Deibler v. Wright. 6 P.2d 
344, 119 CaLApp, 277. 

Conn.—Flood v. Smith, 13 A.2d 677, 
126 Conn. 644. 

D.C.—Clark v. Associated Retail 
Credit Men of Washington, D.C., 
105 F.2d 62, 70 App.H.C. 183. 

Fla.—C. F. Hamblen, Inc., v. Owens, 
' ' 172 So. 694, 127 Fla. 91. 

'^I^-^Piper V. Spiro, App., 18S So. 
4 -^ 6fS-^Goins v. Moore, App., 143 So. 
^’'^^'‘^^^7:^astelluccio v. Cloverland 
l*rpducts Co., 7 La. App. 534 
j^celsior Steam Laundry 
pp. 6—Poncet v. South 


'^'‘''^■Nie^'t>|r^lea^V3^ij&ht & Traction Co., 

]M%,l^(lhl%'¥;^dMl^hick, 43 S.W.2d 
Md? v. City of 

St. ‘'104—Kiefer 

V. 229 S.W. 
1089—Gr^fe®/-#.App., 66 S. 

W. 2d 570-^J|l^' V. Standard 
Steel Works'loo S.W. 531, 221 
Mo.App. 12Sli^Monpleasure v. 
American Car &. Foundry Co., App., 
293 S.W. 84—^Borowski v. Loose- 
Wiles Biscuit Co.. App., 229 S.W. 
424. 

Or.—^Williams v. Lombard, 170 P. 
316, 87 Or. 245. 

Pa.—OfCensend v. Atlantic Refining 
Co., 185 A. 745, 322 Pa. 399. 

R.I.—Golden v. R. L. Greene , Paper 
Co., 116 A. 577. 44 R.I. 226. 

Tex.—Gulf Casualty Co. v. Archer, 
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§ 22 DAMAGES ^ C. J. S. 


ant’s wrongful act does not cause a diseased con¬ 
dition but only aggravates and increases the severi¬ 
ty of a condition existing at the time of the injury, 
plaintiff may recover only for such increased or 
augmented sufferings as are the natural and proxi¬ 
mate result of defendant’s act.^^ 

§ 22. - Innocent and Wrongful Causes 

As between an innocent and wrongful cause, the 
wrongful cause will be regarded as proximate. 

As between an innocent and a wrongful cause. 


the law uniformly regards the tjie proxi¬ 

mate and legally responsible causaf^ 

§ 23. Natural and Probable Consequences 

A wrongdoer is liable for the natural and probable 
consequences of his vyrongful a«.t or omission. 

A wrongdoer is responsi')le for the natural and 
probable consequences of h^s Wrongful act or omis¬ 
sion,and this rule appliei both in contract and in 
tort 21 

Natural consequences are $uch as might reason¬ 
ably have been foreseeqj'^ .such as occur in an or- 

App. tJ6-^Bauman v. Newman, Ltd., 

5 La.App. 119—O'Neil v. Morgan’s 
, Low’siana & T. R. & S. S. Co., 5 

La.App. 94. 

Va.—Saitety Motor Transit Corpora¬ 
tion V. Cunningham, 171 S.E. 432, 
,16i, Va. 356, 
ii C.J. p 741 note 75. 

j 

19*-' Ky.—City of Pineville v. Law- 
son, 9 S.W.2d 517, 521, 225 Ky. 542, 
quoting Corpus Juris. 

'1-t G-J. p 741 note 76. 

2€L' Mo.—Evans v. Wabash Ry. Co., 
t, 12 S.W.2d 767, 768, 223 Mo.App. 439, 
j citing Corpus Juris. 

Ohio.—Segal v. Horwitz Bros., 167 N. 

E. 406, 32 Ohio App. 1. 

Tex.—Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, 201, 
citing Corpus Juris, and reversing 
Humble Oil & Refining Co. v. 
Woods, Civ.App., 277 S.W. 152, and 
rehearing denied Humble Oil & Re¬ 
fining Co. V. Wood, Com.App., 294 
S.W. 197. 

Wash.—Mueller v. Winston Bros. Co., 
4 P.2d 854, 165 Wash. 130—Cannon 
V. Oregon Moline Plow Co., 197 P. 
39, 115 Wash. 273. 

17 C.J. p 742 note 77. 

21. Tex.—Jones v. George, 61 Tex. 
354, 48 Am.R. 280—Humble Oil & 
Refining Co. v. Wood, Com.App,, 
292 S.W. 200, reversing Humble Oil 

6 Refining Co. v. Woods, Civ.App., 
277 S.W. 152, and rehearing denied 
Humble Oil & Refining Co. v. 
Wood, Com.App., 294 S.W. 197— 
Williams v. Gardner, Civ.App., 215 
S.W. 981. 

Breach of contract see infra § 24. 
Tort see infra § 25. 

22. Tex.—Humble Oil & Refining Co. 
V. Wood, Com.App., 292 S.W. 200, 
reversing Humble Oil & Refining 

■Co. V. Woods, Civ.App., 277 S.W. 
152, and rehearing denied Humble 
Oil & Refining Co. v. Wood, Com. 
App., 294 S.W. 197. 

17 C.J. p 742 note 79. ‘ 

“Natural consequence” defined see 15 
C.J.S. p 983. 

Other definitions 

Pa.—Scott V. Hunter, 46 Fa. 192, 194, 
84 Am,D. 542. 

17 C.J. p 742 note 79 [a]. 


Civ.App., 118 S.W.2d 976, error dis¬ 
missed. 

Va.—Safety Motor Transit Corpora¬ 
tion V. Cunningham, 171 S.E. 432, 
161 Va. 356. 

Wash.—^Nicholson v. Postal Tele¬ 
graph Cable Co, of Washington, 299 
P. 397, 162 Wash. 603. 

W.Va.—Perkins v. Monongahela Val¬ 
ley Traction Co., 95 S.E. 797. 81 W. 
Va, 781. 

17 C.J. p 740 note 74. 

Disease as intervening cause see su¬ 
pra § 20, 

■Rule otherwise stated 

“The liability of one who negli¬ 
gently or unlawfully injures the 
person of another is not to be meas¬ 
ured by the physical strength of 
the party injured or his capacity to 
endure suffering. One of weak phy¬ 
sical structure, or small vitality, or 
in ill health, has as much right to 
protection from violence as a robust 
athlete, and in either case the phy¬ 
sical injury, the bodily harm, which 
is actually caused by the violence, 
whether one be strong or weak,, 
healthy or sick, is the natural cont 
sequences of the wrong. The 
fendant is responsible for all ef¬ 
fects which naturally and i^ecis,^ri- 
ly follow the injury in -thf cq^A^tioii 
of health in which th^^ wa^ 

at the time of the f^J,[ |L^d^it^,|^ no- 
defense that the 

been aggravated naord 

difficult to 

tiff's state or 

that by rea^p^fi^'||.te^.pj^^ase the 
injuries serious 

to her tha^.'^P^/have been 
to a person inyp^^l/health.”—^El¬ 
rod v. Town o*®^nklin, 204 S.W. 
298, 301, 140 Tenh'|l28. 

Arthritis 

Ark.—Sutton v. Webb, 39 S.W.2d 314, 
183 Ark. 865. 

Mo.—Simon v. S. S. Kresge Co., App., 
103 S.W.2d 523. 

Hernia 

Ky.—Louisville & N. R. Co, v. Good¬ 
man, 273 S.W. 526, 210 Ky. 13. 

17 C.J. p 740 note 74 [a] (2), [b] 

( 2 ). 


Nervous couditiou 

La.—Pecoraro v. Kopanica, App., 173 
So. 203. 

Tuberculosis 

Ariz.—Tucson Rapid Transit Co. v. 

Rubiaz, 187 P. 568, 21 Ariz. 221: • 
Iowa.—Hackley v. Robinson, 219 N, 
W. 398. 

Va.—Virginian Ry. Co. v. Hillsman,' 
173 S.E. 503, 162 Va. 359. 

17 C.J. p 740 note 74 [a] (3). 

Tumor * ' 

Mo.—Maloney v. United Ryjfe 
St. Louis, 237 S.W. 509. ,3 

Venereal disease ,, 

I U.S.—Camp Mfg. Co. v. !l^eck, C^.ti.A. 
S.C., 283 P. 705. 

Ariz.—Verde Combin?Ltion ; Copper 
Co. V. Reito, 198, F. 462^ Ariz; 
445. ’ / . , i ' 

Tex.—Texas & .,0. y. Coe, 

Civ.App., 102 S.W.2d 46^^rror dis¬ 
missed. ^ . 

Utah.—E^ldauist 'v;. ‘ beuver & R. G. 

R. <pd:,\ X7‘4 52'Utah' 438. 

Wis.-~Cii'lheftson v. Kieckhefer Con¬ 
tainer Go., 222 N.W. 249, 197 Wis. 
349. 

Fredisp6sitiop.;to disease 

Jp^a.-y-]^i;a^ki.ey v. Robinson, 219 N. 

N.J.—Hton V. Delaware, L. & W. R. 

, C^^ 1G5 A. 459, 92 N.J.Law 277, af- 

^^^^fiMed 108 A. 357, 93 N.J.Law 463. 
J ,7 C.J. p 740 notes 73 [a] ( 2 ), 74 
^ Cb] ( 1 ). 

Susceptibility to fright 

Restaurant keeper, if liable at all, 
was liable for actual effects on cus¬ 
tomer from finding dead mouse in 
food, and, if customer was unduly 
susceptible to fright from mice, dam¬ 
ages were all the greater, whether 
susceptibility to suffering is bodily, 
mental, or nervous being immaterial. 
—^Kenney v. Wong Len, 128 A. 343, 
81 N.H. 427. 

Susceptibility to poisoniug* 

Ky.—Louisville & N. R. Co. v. 
Wright, 210 S.W. 184, 183 Ky. 634, 
4 A-L.R. 478. 

18. Fla.—C. F. Hamblen, Inc., v. 

Owens, 172 So, 694, 127 Fla. 91. 

La.—Caldwell y. City of Shreveport, 
90 So- 763, 150 La. 465—Arndt v. 
D. H. Holmes Co., 119 So. 91, 9 La. 
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25 C.J. S. 

(linary state of things. 23 If according to the usual 
experience of mankind the result was to be expect¬ 
ed, it is not too remote-24 

It is not strictly accurate to say that all damages 
are recoverable which are in the contemplation of 
the parties, since such statement disregards the 
concurring requirement that damages must not be 
merely speculative or conjectural.25 

Cases permitting election between contract and 
tort. On the theory, stated supra § 3, that the un¬ 
derlying principles of an award of damages do not 
depend on the nature or form of action, it would 
seem that, regardless of which form of action is 
elected, the recovery should be the same, where on 
the same state of facts an action may be brought 
either in contract or in tort,26 However, there is 
authority to the effect that a narrower limit is to 
be applied in the assessment of damages for a 


§ 24 

breach of contract than is applied in an action for a 

tort.27 

§ 24. - Breach of Contract 

a. In general 

b. Special circumstances 

c. Collateral contracts and transactions 

d. Concurrence with natural causes 

a. In G-eneral 

Damages for breach of contract are such as arise 
naturally from the breach or as are reasonably within 
the contemplation of the parties. Damages to third per¬ 
sons ordinarily are not a natural consequence of the 
breach. 

As a general rule, sometimes expressed in statu¬ 
tory enactments, the damages to which one party to 
a contract is entitled because of a breach thereof 
by the other are such as arise naturally from the 
breach itself,28 or such as may reasonably be sup- 


DAMAGES 


23. Tex.—Humble Oil & Refining- Co- 

V. Wood, Com.App., 292 S.W. 200, 
reversing, Humble Oil & Refining 
Co. V. Woods, Civ.App., 277 S.W. 
152, and rehearing denied Humble 
Oil & Refining Co, v. Wood, Com. 
App., 294 S.W. 197. 

17 C.J. p 742 note SO. 

24. Mass.—McDonald v. Snelling, 14 
Allen 290, 92 Am.D. 768. 

Mo.—Evans v. Wabash Ry. Co., 12 S. 

W. 2d 767, 223 Mo.App. 439, 

25. Ala.—Brigham v. Carlisle, 78 
Ala. 243, 56 Am.R. 28. 

Remote or speculative consequences 
see infra § 26. 

26. Ala.—Nashville, C. & St. L. Ry. 
V. Campbell, 101 So. 615, 61S, 212 
Ala. 27, quoting Corpus Juris— 
Western Union Telegraph Co. v. 
Westmoreland, 44 So. 382, 151 Ala. 
319. 

17 C.J. p 752 note 44. 

Election between contract and tort 
see Actions §§ 50, 51. 

27. Ga.—Porter v. Davey Tree Ex¬ 
pert Co., 129 S.E. 557, 34 Ga.App. 
355—Lipscomb v. Watkins, 110 S- 
E. 502, 28 Ga.App. 185. 

17 C.J. p 753 note 45. 

Damages for failure to deliver tele¬ 
graph message see the C.J.S. title 
Telegraphs and Telephones § 208, 
also 62 C.J. p 231 notes 66, 67. 
Operation and effect of waiver of 
tort see Actions § 50 f. 

28. U.S.“—Miller v. Robertson, N.T., 
45 S.Ct. 73, 266 U.S. 243, 69 L.Ed. 
265, affirming, C.C.A., Robertson v. 
Miller, 286 F. 503—Twachtihan v. 
Connelly, C.C.A.Ohio, 106 F.2d 501 
—Kaercher v. Citizens’ Nat. Bank 
of Ortonville, Minn., C.C.A.Minn., 
57 F.2d 58-—Atlantic Oil Produc¬ 
ing Co. V. Masterson, C.C.A.Tex., 
30 F.2d 481—Barrett Co. v. Pan¬ 
ther Rubber Mfg. Co., C.C.A.Mass., 

25 O.J.S.-31 


24 F.2d 329—Crail v. Illinois Cent. 
R. Co., D.C.Minn., 2 F.2d 287, re¬ 
versed on other grounds, C.C.A., 
13 F.2d 459, reversed Illinois Cent. 

R, Co. V. Crail, 50 S.Ct. 180, 281 U. 

S. 57, 74 L.Ed. 699, 67 A.L.R. 1423 
—The Saigon Maru, D.C.Or., 267 
F. 881, affirmed, C.C.A., 272 F. 799, 
certiorari granted Osaka Shosen 
Kaisha v. Pacific Export Lumber 
Co., 42 S.Ct. 51, 257 U.S. 626, 66 

L.Ed. 404, and reversed on other 
grounds 43 S.Ct. 172, 260 U.S. 490, 
67 L.Ed. 364—Loewenthal v. Geor¬ 
gia Coast & P. R. R., D.C.Ga., 265 
F. 961, affirmed Clarke v. Aiken, 

C. C.A., 276 P. 21. 

Ala.—Alabama Water Service Co. v. 
Wakefield, 163 So. 626, 231 Ala. 
112—^W. B. Davis & Son v. 'Ruple, 
130 So. 772, 222 Ala. 52—Samuels 
V. Scott, 103 So. 848, 212 Ala. 679 
—Cato V. Williamson, 96 So. 321, 
209 Ala. 477—Standard Oil Co. v. 
Lloyd, 159 So. 371, 26 Ala.App. 306 
—Horace Turner & Co. v. Munson 
S. S. Line, 77 So. 61, 16 Ala.App. 
223. 

Ark.—Miles v. American Ry. Express 
Co., 233 S.W. 930, 150 Ark. 114. 

Cal.—Crane v. East Side Canal & Ir¬ 
rigation Co., App., 38 P.2d 467, 471, 
citing Corpus Juris, see subsequent j 
opinion 44 P.2d 455, 6 Cai.App.2d 
361. 

Colo.—^Western Union Telegraph Co. 
V. Trinidad Bean & Elevator Co., 
267 P. 1068, 84 Colo. 93—^tna Cas¬ 
ualty & Surety Co. v. North Ster¬ 
ling Irr. Dist, 225 P. 261, 75 Colo. 
185. 

D.C'—Fries, Beall & Sharp Co. v. 
Livingstone, 12 P.2d 150, 56 App. 

D. C. 209. 

Qa.—Scott V. Simpson, 167 S.E. 920, 
46 Ga.App. 479—Reynolds v. Speer, 
144 S.E. 35g, 38 Ga.App. 570. 
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Hawaii.—Carter v. Notley, 32 Hawaii 
183. 

Ill.—Underground Const. Co. v. San¬ 
itary Dist. of Chicago, 11 N.B. 2 d 
361, 367 Ill. 360, 115 A.L.R. 57, re¬ 
versing 6 N.E.2d 696, 289 Ill.App. 
609. 

Iowa.—In re Hager’s Estate, 235 N. 
W. 563, 212 Iowa S51—Bremhorst 
V. Phillips Coal Co., 211 N.W. 898, 
202 Iowa 1251—Snyder v. Sargeant, 
196 N.W. 22, 26, 197 Iowa 475, cit¬ 
ing Corpus Juris—Independent 

School Dist of Council Bluffs v. 
First Nat Bank, 194 N.W. 196, 196 
Iowa 1171—Wachtel v. National 
Alfalfa Journal Co., 176 N.W. 801, 
190 Iowa 1293—International Har¬ 
vester Co. of America v- Chicago, 

M. & St. P. Ry. Co., 172 N.W. 471, 
186 Iowa 86 . 

Kan.—City of McPherson v. Stucker, 
256 P. 963, 122 Kan. 595, 123 Kan. 
584. 

Ky,—Staves Mfg. Corporation v. 
Robertson, 128 S.W.2d 745, 278 Ky. 
294—U. S. Bond & Mortgage Cor¬ 
poration V. Berry, 61 S-W.2d 293, 
249 Ky. 610. 

Mich.—^Miholevich v. Mid-West Mut. 
Auto Ins. Co., 246 N.W. 2Q2, 261 
Mich. 495, 86 A.L.R. 633. 

Minn.—Independent Grocery Co. v. 
Sun Ins. Co., 178 N.W. 582, 146 
Minn. 214. 

Mo.—^W. C. Hardesty Co. v, Schaefer, 
App., 139 S.W.2d 1031—Nemela v. 
Coca-Cola Bottling Co. of St. Lou¬ 
is, App., 104 S.W.2d 773—Reed v- 
St. Louis Southwestern R. Co., 
App., 95 S.W.2d 887—Pine Art Pic¬ 
tures Corporation v. Karzm, App., 
29 S.W.2d 170. 

Neb.—Parsons Const. Co. v. Gifford, 
262 N.W. 508, 129 Neb. 617. 

N.J.—Marcus & Co. v. K. L. G. Bak- 

• ing Co„ 3 A,2d 627, 122 N.J.Law 
202—^Weiss v. Revenue Building & 
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25 C.J. S. 


§ 24 

posed to have been within the contemplation of the i able result of a breach thereof.29 Conversely, dam- 
parties at the time of making the contract as a prob- j ages which do not arise naturally from a breach of 


Loan Ass’n, 182 A. 891, 116 N.J. 
Law 208, 104 A.L.R. 129-—Bonhard 
V. Gindin, 142 A. 52, 104 N.J.Law 
599. 

N.Y.—Orester v. Dayton Rubber Mfg. 
Co., 126 N.E. 510, 228 N.Y. 134, re¬ 
versing- 176 N.Y.S. 914, 188 App. 
Div. 949—Meyer v. Hudson Trust 
Co., 168 N.Y.S. 387, 181 App.Div. 
69—Harris Structural Steel Co. v. 
Chapman, 295 N.Y.S. 443, 162 Misc. 
709—Hannon v. Kitay Realty Cor¬ 
poration, 7 N.Y.S.2d 698. 

N.C.—Chesson v. Keickheffer Con¬ 
tainer Co., 4 S.E.2d 886 , 216 N.C. 
337—Mong-er v. Lutterloh, 142 S.E. 
12, 195 N.C. 274—Builders’ Supply 
& Equipment Corporation v. Gadd, 
111 S.E. 771, 183 N.C. 447. 

Ohio.—P. E. Smith & Son v. Heming- 
ton, 20 Ohio Cir.Ct.,N.S., 336. 

Okl.—Eason Oil Co. v. Whiteside, 52 
P.2d 35, 175 Okl. 254—Vitagraph- 
Lubin-Selig-Essanay v. Billings, 
209 P. 773, 87 Okl. 192. 

Or,—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

Pa.—Thomas Roby, Inc., v. Ward- 
Meehan Co., 104 A. 750, 261 Pa. 
468—Casella v. Valenti, 17 Pa.Dist. 
& Co. 603, 30 Schuylkill Leg.Reg. I 
345—Clymer Brick & Pire Clay Co. 
V. Detwiler, 28 Pa.Dist. 532, 36 
Lanc.L.Rev. 117. 

S.C.—^National Tire & Rubber Co. v. 
Hoover, 122 S.E. 858, 128 S.C. 344. 

Tenn.—Buquo v. Title Guaranty & \ 
Trust Co., 100 S.W.2d 997, 20 Tenn. 
App. 479. i 

Tex.—McGuire v- Osage Oil Corpora¬ 
tion, Com.App., 55 S.W.2d 535, 537, 
citing Corpus Juris, and reversing 
Osage Oil Corporation v. McGuire, 
Civ.App., 41 S.W.2d 302, and mo¬ 
tion granted McGuire v. Osage Oil 
Corporation, Com.App., 66 S.W.2d 
664—Pittsburgh Athletic Co. v. Ma- 
lin, Civ.App., 71 S.W.2d 889, 894, 
citing Corpus Juris, and error dis¬ 
missed—Griffith v. American In¬ 
demnity Co., Civ.App., 45 S.W.2d 
645, 648, quoting Corpus Juris — 
Spaeth & Co, v. Bevering, Civ.App., 
290 S-W. 802—Cotherman v. Orien¬ 
tal Oil Co., Civ.App., 272 S.W. 616 
—Lakeside Sanitarium v. Dickens, 
Civ.App., 259 S.W. 1110—Steel By- 
Products Co. V. Vernon-Cotton Oil 
Co., Civ.App., 257 S.W. 613—^Andrus 
V, Hornsby, Civ.App., 238 S.W. 314, 
error refused—^Williams v. Gard¬ 
ner, Civ.App., 215 S.W. 981. 

Ya.—Wyckoft Pipe & Creosoting Co. 
V. Saunders, 9 S.E.2d 318—^Kriko- 
rian v. Dailey, 197 S.E. 442, 171 
Va. 16—Sinclair Refining Co. v. 
Hamilton «& Dotson, 178 S.E. 777, 
164 Va. 203, 99 A.L.R. 929—Wood 
V. Pender-Doxey Grocery Co., 144 
S.E, 635, 151 Va. 706—Manss-Ow- 
ens Co. V. H. S. Owens & Son, 105 
S.E. 543, 129 Va. 183. 


Wash.—^De Honey v, Gjarde, 236 P. 
290, 134 Wash. 647—North Pacific 
Public Service Cb. v. Carter, 230 
P. 849, 131 Wash. 587—R. P. Ark- 
ley Lumber Co. v. Vincent, 209 P. 
690, 121 Wash. 512. 

9 C.J. p 809 note 7—17 C.J. p 742 
note 84. 

Breach of minor condition of contract 
If breach is of some minor con¬ 
dition of contract, plaintiff will only 
be allowed such damages as he can 
show he suffered by reason of breach. 
—Rendine v. Catoia, 158 A. 712, 52 
R.I. 140- 

liimitation by terms of contract 
Where a contract is entered into 
to avoid the necessity of a condem¬ 
nation proceeding, plaintiff, suing for 
a breach, can recover only under its 
terms and is not entitled to the dam¬ 
ages which would be recoverable in a 
condemnation proceeding.—Cantrell 

v. Appalachian Power Co., 139 S.E. 
247, 148 Va. 431. 

29. U.S.—Twachtman v. Connelly, 
CC.A.Ohio, 106 F.2d 501—Excelsior 
Motor Mfg. & Supply Co. v. Sound 
Equipment, C.C.A.Ill., 73 P.2d 725, 
certiorari denied 55 S.Ct. 352, 294 
U.S. 706, 79 L.Ed. 1241—Detroit & 
I. R. Co. V. A. Guthrie & Co., C.C. 
A.Ohio, 72 F.2d 126—Kaercher v. 
Citizens’ Nat. Bank of Ortonville, 
Minn., C.C.A.Minn., 57 F.2d 58, 59, 
quoting Corpus Juris—^Atlantic Oil 
Producing Co. v. Masterson, C.C.A. 
Tex., 30 F.2d 481—Prejean v. Del- 
aware-Louisiana Fur-Trapping Co., 

C.C.A.La., 13 P.2d 71, reversing, D. 
C., 8 F.2d 357—Loewenthal v. 

Georgia Coast & P. R. R., D.C.Ga., 
265 F. 961, affirmed, C.C.A., Clarke 
1 V. Aiken, 276 F. 21—W. R. Grace 
& Co. V. Luckenbach S. S. Co., D.C. 
Va., 258 F. 49, affirmed, C.C.A., 
Luckenbach S. S. Co. v. W. R. 
Grace & Co., 267 P. 676, certiorari 
. denied 41 S.Ct. 14, 254 U.S. 644, 65 
L.Ed. 454—Stebbins v. Selig, Ark., 
257 F. 230, 16 C.C.A. 314, certiorari 
denied 40 S.Ct. 15, 250 U.S. 669, 
63 L.Ed. 1199—^Missouri Dist. Tel¬ 
egraph Co. V. Morris & Co-, Mo., 
243 P. 481, 156 C.C.A. 179, certio¬ 
rari denied 38 S.Ct. 11, 245 U.S. 
661, 62 L.Ed. 531. 

Ala.—^Alabama Water Service Co. v. 
Wakefield, 163 So. 626, 231 Ala. 112 
—^W. B. Davis & Son v. Ruple, 130 
So. 772, 222 Ala. 52—Samuels v. 
Scott, 103 So. 848, 212 Ala. 679— 
Cato V. Williamson, 96 So. 321, 209 
Ala. 477—Standard Oil Co. v. 
Lloyd, 159 So. 371, 26 Ala.App. 306 
—Dickson v. Alabama Machinery 
& Supply Co., 84 So. 416, 17 Ala. 
App. 195. 

Ariz.—Sharp v. Western Union Tele¬ 
graph Co., 6 P.2d 895, 897, 39 Ariz. 
349, citing Corpus Juris. 
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Cal.—Overstreet v. Merritt, 200 P. 
11, 186 Cal. 494—Haight v. Marin 
Municipal Water Dist., App., 277 P. 
525. 

Colo.—^IVestern Union Telegraph Co. 

V. Trinidad Bean & Elevator Co., 
267 P. 1068, 84 Colo. 93. 

D.C.—Fries, Beall & Sharp Co. v. Liv¬ 
ingstone, 12 P.2d 150, 56 App.D.C. 
209. 

Ga.—Reynolds v. Speer, 144 S.E. 358, 
38 Ga.App. 570—Martin v. Hight, 
118 S.E. 595, 30 Ga.App. 603. 
Hawaii.—Carter v. Notley, 32 Hawaii 
183. 

Ill.—^Underground Const. Co. v. San¬ 
itary Dist. of Chicago, 11 N.E. 2 d 
361, 367 Ill. 360, 115 A.L.R. 57, re¬ 
versing 6 N.E.2d 696, 289 Ill.App. 
609. 

Iowa.—In re Hager’s Estate, 235 N. 

W. 563, 212 Iowa 851—Bremhorst 
v. Phillips Coal Co., 211 N.W. 898, 
202 Iowa 1251—Snyder v. Sargeant, 
196 N.W. 22 , 197 Iowa 475. 

Ky.—Staves Mfg. Corporation v. Rob¬ 
ertson, 128 S.W.2d 745, 278 Ky. 
294—^Western Union Telegraph Co. 
v. Ramsey, 88 S.W.2d 675, 261 Ky. 
657, 103 A.L.R. 541—U. S. Bond & 
Mortgage Corporation v. Berry, 61 
S.W.2d 293, 249 Ky. 610—Bugg & 
Pranks v. Jones, 209 S.W. 514, 183 
Ky. 500. 

Mass.—Greany v. McCormick, 173 N. 

E. 411, 273 Mass. 250—Stratton v. 
Posse Normal School of Gymnas¬ 
tics, 163 N.E. 905, 265 Mass. 223— 
Eastern Advertising Co. v. Sha¬ 
piro, 161 N.E. 240, 263 Mass. 228 
—Dondis v. Borden, 119 N.E. 184, 
230 Mass. 73. 

Mich.—Miholevich v. Mid-West Mut. 
Auto Ins. Co., 246 N.W. 202, 261 
Mich. 495, 86 A.L.R. 633. 

Minn.—Independent Grocery Co. v. 
Sun Ins. Co., 178 N.W. 582, 146 
Minn. 214. 

Miss.—Shell Petroleum Corporation 
V. Yandell, 158 So. 787, 172 Miss. 
55. 

Mo.—^Nemela v. Coca-Cola Bottling 
Co. of St. Louis, App., 104 S.W.2d 
773—Pine Art Pictures Corporation 
V. Karzin, App., 29 S.W.2d 170. 
Mont.—Brown v. Homestake Explo¬ 
ration Corporation, 39 P.2d 168, 98 
Mont. 305. 

N.J.—Marcus & Co. v. K. L. G. Bak¬ 
ing Co., 3 A.2d 627, 122 N.J.Law 
202—Weiss v. Revenue Building 
& Loan Ass'n, 182 A. 891, 116 N.J. 
Law 208, 104 A.L.R. 129—Bonhard 
V. Gindin, 142 A. 52, 104 N.J.Law 
599. 

N.Y.—Losei Realty Corporation v. 
City of New York, 171 N.E. 899, 
254 N.Y. 41, modifying 233 N.Y.S. 
814, 226 App.Div. 685—Meyer v. 
Hudson Trust Co., 168 N.Y.S. 387, 

I 181 App.Div. 69. 

1 N.C.—Barrow v. Norfolk-Southern 
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the contract, or which are not within the reasonable I contemplation of the parties, are not recoverable.^^' 


R. Co.. 113 S.E. 785, 184 N.C. 202 
—Builders’ Supply & Equipment 
Corporation v. Gadd, 111 S.E. 771, 
183 N.C. 447—Nance v. Western 
Union Telegraph Co., 98 S.E. 838, 
177 N.C. 313. 

Ohio.—F. E. Smith & Son v. Hem- 
ington, 20 Ohio Cir.Ct.,N.S., 336. 

Okl.—Bason Oil Co. v. Whiteside, 52 
P.2d 35, 175 Okl. 254. 

Qp.—Gordon v. Curtis Bros. A. D. 
Hoodie House-Moving Co., 248 P- 
158, 162, 119 Or. 55, citing Corpus 
Juris—Coffey v. Northwestern 
Hospital Ass’n, 189 P. 407, 96 Or. 
100, denying rehearing 183 P. 762, 
96 Or. 100. 

Pa.—F. P. Weaver Coal Co. v. Mary¬ 
land Casualty Co., 145 A. 595, 295 
Pa. 486—Thomas Roby, Inc., v. 
Ward-Meehan Co., 104 A. 750, 261 
Pa. 468. 

S.C.—National Tire & Hubber Co. v. 
Hoover, 122 S.E. 858, 128 S.C. 344. 

Tenn.—Buquo v. Title Guaranty & 
Trust Co., 100 S.W.2d 997, 20 Tenn. 
App. 479. 

Tex.—Markham Irr. Co. v. Brown, 
Com.App., 292 S.W. 863, reversing, 
Civ.App., 286 S.W. 574, and modi¬ 
fied on other grounds, Com.App., 
296 S.W. 865—Humble Oil & Refin¬ 
ing Co. V. Wood, Com.App., 292 S. 
W. 200, reversing Humble Oil & 
Refining Co. v. Woods, Civ.App., 277 

S. W. 152, and rehearing denied 
Humble Oil & Refining Co. v. 
Wood, Com.App., 294 S.W. 197— 
Pittsburgh Athletic Co. v. Malin, 
Civ.App., 71 S.W.2d 889, error dis¬ 
missed—Reilly v. Birmingham, 
Civ.App., 53 S.W.2d 825, error dis¬ 
missed—Griffith V, American In¬ 
demnity Co., Civ.App., 45 S.W.2d 
645—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, er¬ 
ror dismissed—McArthur v. Day, 
Civ.App., 19 S.W.2d 134, error re¬ 
fused—Smith V. Jaggers, Civ.App., 
16 S.W.2d 969, error dismissed— 
Spaeth «& Co. v- Severing, Civ.App., 
290 S.W. 802—F. B. Collins Inv. Co. 
V. Sallas, Civ.App., 260 S.W. 261 
—Lakeside Sanitarium v. Dickens, 
Civ.App., 259 S.W. 1110—Steel By- 
Products Co. V. Vernon-Cbtton Oil 
Co., Civ.App., 257 S.W. 613—Ross 
V. Haner, Civ.App., 244 S.W. 231, 
affirmed, Com.App., 258 S.W. 1036— 
Andrus v. Hornsby, Civ.App., 238 
S.W. 314, error refused. 

Va.—Sinclair Refining Co. v. Hamil¬ 
ton & Dotson, 178 S.E. 777, 164 Va. 
203, 99 A.L.R. 929—Manss-Owens 
Co. V. H.' S. Owens & Son, 105 S.E. 
543, 129 Va. 183. 

Wash.—Martinac v. Bakovic, 290 P. 
847, 158 Wash. 193—De Honey v. 
GJarde, 236 P. 290, 134 Wash. 647 
—^North Pacific Public Service Co. 
V. Carter, 230 P. 849, 131 Wash 
587—^Merchants’ Bank of Canada v 
Sims, 209 P. 1113, 122 Wash. 106— 


R. P. Arkley Lumber Co. v. Vin¬ 
cent, 209 P. 690, 121 Wash. 512. 

17 C.J. p 743 note 85. 

Criticism of rule 

Ala.—Daughtery v. American Union 
Tel. Co., 75 Ala. 168, 177, 51 Am. 

R. 435. 

17 C.J. p 743 note 85 [d]. 

Determination as to contemplation of 
parties 

(1) In determining what might 
reasonably have been contemplated, 
the nature and purpose of the con¬ 
tract, and the attending circumstanc¬ 
es known to the parties at the time 
the contract was executed, may be 
considered.—Miles v. American Ry. 
Express Co., 233 S.W. 930, 150 Ark. 
114. 

(2) Promisee’s loss, to be recovera¬ 
ble, must be such that, had promisor 
been originally faced with its possi¬ 
bility, he would have assented to its 
inclusion in what he must make 
good.—Stamford Extract Mfg. Co. v. 
Oakes Mfg. Co., C.C.A.N.Y., 9 F.2d 
301. 

In Douisiana 

Under Civ.Code art 1934, unless 
there is fraud or bad faith, delin¬ 
quent is liable only for damages 
reasonably contemplated at time of 
contract.—^McWilliams v. Harper, La. 
App., 159 So. 454—^Morse v. Oates, 
123 So. 439, 38 La.App. 462—^Arndt v. 
D. H. Holmes Co., 119 So. 91, 9 La. 
App. 36. 

30. U.S.—Long V. American Ry. Ex¬ 
press Co., C.C.A.Tex., 30 F.2d 571, 
certiorari denied 50 S.Ct. 24, 280 
U.S. 563, 74 L.Ed. 617—Caldwell v. 
Guardian Trust Co., C.C.A.Ark., 26 
F.2d 218—The Thrasyvoulos, D.C. 
N.T., 28 F.Supp. 434—^Nester v. 
Western Union Telegraph Co., D.C. 
Cal., 25 F.Supp. 478, reversed on 
other grounds Western Union Tele¬ 
graph Co. V. Nester, 106 F.2d 587, 
certiorari granted 60 S.Ct. 468, 309 
U.S. 643, 84 L.Ed. 997, reversed 60 

S. Ct. 769, 309 U.S. 582, 84 L.Ed. 
960. 

Ala.—Seaboard Air Line Ry. Co. v. 
Latham, 127 So. 679, 23 Ala.App. 
490—Mobile, M. & G. S. S. Co. v. 
Postal Telegraph-Cable Co., 114 So. 
179, 22 Ala.App. 207, certiorari de¬ 
nied 114 So. 181, 216 Ala. 576— 
Western Union Telegraph Co. v. 
Stewart, 79 So. 200, 16 Ala.App. 
502. 

Ark.—^Fenton v. Price, 223 S.W. 364, 
145 Ark. 116. 

Cal'.—Reliance Acceptance Corpora¬ 
tion V. Hooper-Holmes Bureau, 34 
P.2d 762, 139 Cal.App. 607—^West- 
ervelt v. McCullough, 228 P, 734, 
68 Cal.App. 198. 

3onn.—^Mazzotta v. Bornstein, 133 A. 
677, 104 Conn. 430. 

Fla.—Tampa Union Terminal Co. v. 
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Richards, 146 So. 591, 108 Fla. 

516. 

Ga.—Lipscomb v. Watkins, 110 S.E. 
502, 28 Ga.App. 185 —Georgian Co. 
V. Bloom, 108 S.E. 813, 27 Ga.App. 
468. 

Ill.—Industrial Refuse Disposal Co. 
V. City of Chicago, 13 N.E 2d 191, 

293 Ill.App. 636—Chicago Coliseum 
Club V. Dempsey, 265 Ill.App. 542. 

Ind.—Schaffner v. Preston Oil Co., 
154 N.E. 780, 94 Ind.App, 554. 
Iowa.—^\Vachtel v. National Alfalfa 
Journal Co., 176 N.W. SOI, 190 
Iowa 1293. 

Kan.—Labette Petroleum Co. v. 
Cities Service Gas Co., 19 P.2d 470, 
137 Kan. 75. 

Ky.—Western Union Telegraph Co. 
V. Guard, 139 S.W.2d 722, 283 Ky. 
187—Olive Hill Limestone Co. v. 
Gay-Coleman Const. Co., 51 S.W. 2 d 
465, 244 Ky. 822—Hogg v. Edley, 
32 S.W.2d 744, 236 Ky. 142—Hines 
V. Denny, 227 S.W. 567, 190 Ky. 
416. 

Md.—Middendorf, Williams & Co. v. 
Alexander Milburn Co., 107 A. 7, 
134 Md. 385. 

Mass.—Stratton v. Posse Normal 
School of Gymnastics, 163 N.E. 
905, 265 Mass. 223. 

Mo.—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45, 282 Mo. 
685—Mayfield v. George O. Rich¬ 
ardson Machinery Co., 231 S.W. 
288, 208 Mo.App. 206—Minneapolis 
Threshing Mach. Co. v. Bradford, 
227 S.W. 628, 206 Mo.App. 609. 

N.J.—^Marcus & Co. v. K. L. G. Bak- 
'ing Co., 3 A.2d 627, 122 N.J.Law 
202—Nite Kraft Corporation v. U. 
S. Trucking Corporation, 170 A. 
812, 112 N.J.Law 294. 

N.T.—Taggart v. Western Union Tel¬ 
egraph Co., 190 N.Y.S. 450, 198 App. 
Div. 366—^Harris Structural Steel 
Co. V. Chapman, 295 N.Y.S. 443, 162 
Misc. 709—Schafer v. Rickard, 229 
N.Y.S. 471, 132 Misc. 489—Reed 
Wire Specialties Co. v. Krasilov- 
sky, 170 N.Y.S. 33. 

N.C.—Lee v. L. J. Upton & Co., 100 
S.E. 268, 178 N.C. 198. 

Ohio.—^Woodle v. Interstate Folding 
Box Co., 30 Ohio N.P.,N.S., 494. 

Okl.—Beindorf v. Thorpe, 259 P. 242, 
244, 126 Okl. 157, 55 A.L.R. 1014, 
quoting Corpus Juris. 

S.C.—Timmons v. Williams Wood 
Products Corporation, 162 S.E. 329, 
164 S.C. 361. 

Tex.—Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, re¬ 
versing Humble Oil & Refining Co. 
V. Woods, Civ.App., 277 S.W. 152, 
and rehearing denied Humble Oil 
& Refining Co. v. Wood, Com.App., 

294 S.W. 197—Capitol Hotel Co. v. 
Rittenberry, Civ.App., 41 S.W.2d 
697, error dismissed—Lancaster v. 
Mebane, Civ.App., 247 S.W. 926. 

Wash.—Larson v. Union Investment 
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The rule as to liability is the same whether the 
contract is violated by an act of commission or 
omission,31 and without regard to the motives of 
the party breaking the contract.32 

In the application of the rule it is held that the 
parties will be presumed to have contemplated that 
the party injured by the breach of the contract would 
sustain such damages as would fairly and substan¬ 
tially, in the usual course of things, result from 
such breach,33 in the light of all the facts known or 
which should have been known to them;34 and the 
damages recoverable in an action for breach of con¬ 
tract are for this reason sometimes more remote 
than those recoverable for a tortus 

It is not necessary that the parties should actually 
have contemplated the very consequences of the 
breach for which action is brought,^^ and an actual 
breach of the contract may not have been in the 
mind of either of the parties when the contract was 
made.37 It is not required that the parties shall 
have considered the consequences at the time of 
making the contract, but the consequences must be 
such as the parties may fairly be supposed to have 
considered,33 or at least would have considered as 
flowing from a breach of the contract if they had 


then been informed of all the facts.3^ 

Classes of contracts subject to specific rules. Al¬ 
though specific rules of damages may have been es¬ 
tablished applicable to all contracts of a particular 
class,^® nevertheless the general rule as to the con¬ 
templation of the parties applies, since the parties 
on entering into such a contract will be supposed 
to have contemplated the payment of the damages 
fixed by law for the breach.^i 

Injuries to third persons. Damages to persons 
not parties to the contract ordinarily cannot be con¬ 
sidered as the natural consequences of its breach.42 

b. Special Circumstances 

Unless at the time of the making of the contract the 
defaulting party had knowledge of special circumstances, 
damages arising out of such circumstances are not re¬ 
coverable. 

Damages arising out of the special circumstances 
surrounding the contract and different from those 
which would naturally and probably flow from the 
breach of such a contract may be recovered, where 
it is shown that at the time of making the contract 
the defaulting party had knowledge of such special 
circumstances^^ In the absence of proof of knowl- 


& Loan Co., 10 P,2d 557, 168 Wash. 

5. 

9 C.J. p 810 note 8—-17 Q.J. p 744 note 
86 . 

Where plaintifif seeks recovery under 
covenant 

The rule applies where plaintiff 
seeks to recover under a covenant 
in the contract as well as where 
defendant seeks to evade liability 
under the contract.—^Pacific Union 
Club V. Palestine Ins. Co., 107 P. 
733, 12 Cal.App. 515—^Pacific Union 
Club V. Commercial Union Assur. 
Co., 107 P. 728, 12 Cal.App. 503. 

Where damag'es contingrent 
Damages which are legal and nat¬ 
ural result of breach of contract 
are not necessarily too remote, mere¬ 
ly because somewhat contingent.— 
Reynolds v. Speer, 144 S.E. 358, 38 
Ga,App. 570. 

31. N.C.—^Mace v, Ramsey, 74 N.C. 
11—^Ashe V. DeRossett, 50 KC. 299, 
72 Am.D. 552. 

32. Minn.—Independent Grocery Co. 
V. Sun Ins. Co.. 178 N.W. 582, 146 
Minn. 214. 

Nev.—^Hunter v. Sutton, 205 P. 785, 
45 Nev. 430. 

N.Y.—^King V. Krischer Mfg. Co., 
222 N.Y.S. 66 , 220 App.Div. 584, 
S.C.—Lilienthal v. South Carolina 
Public Service Co., 177 S.E. 98, 174 
S.C. 177—Holland v. Spartanburg 
Herald-Journal Co., 165 S.E. 203, 
166 S.C. 454, 84 A.L.R. 1336. 


Tex,—^Kirby Lumber Co. v. Lewis, 
Civ.App., 222 S.W. 332. 

17 C.J. p 746 note 88 . 

Exemplary damages for breach of 
contract see infra § 120 . 

Motive of defendant in ascertaining 
damages see infra § 71. 
TTniutentional breach 
If there was a breach of contract 
by a defendant, plaintiff is entitled 
to just damages, even though the 
breach was not intentional.—Pub¬ 
licity Clock Co. V. Hopkinson. Thea¬ 
ter Corporation, 182 N.Y.S. 160. 

33. Fla.—^Hazen v. Cobb, 117 So. 
853, 96 Fla. 151. 

H.Y.—Town of Tonawanda v. Stapell, 
Mumm & Beals Corporation, 270 
N.Y.S. 377, 240 App.Div. 472, re¬ 
versing 264 N.Y.S. 424, 147 Misc. 
768, and affirmed 193 N.E. 419, 265 
N.Y. 630. 

N.C.—Chesson v. Keickheffer Con¬ 
tainer Co., 4 S.E.2d 886 , 216 N.C. 
337. 

Pa.—Dairymen's Co-op. Sales Ass’n 
V. McCreary, 1 A.2d 508, 132 Pa. 
Super. 524. 

Tex.—^Humble Oil & Refining Co. v. 
Wood, Com-App., 292 S.W. 200, re¬ 
versing Humble Oil & Refining Co. 
V. Woods, Civ.App., 277 S.W. 152, 
and rehearing denied Humble Oil 
• & Refining Co. v. Wood, Com.App. 

294 S.W. 197. 

17 C.J. p 746 note 89. 

34. Tex.—^Humble Oil & Refining Co. 
V. Wood, supra. 

17 C.J. p 746 note 90. 
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35. Wis.—Brown v. Chicago, M. & 
St. P. R. Co., 11 N.W. 366, 911. 54 
Wis. 342, 41 Am.R. 41. 

36. Ind.—Crouch v. Lewis, 95 N.E. 
1119, 48 Ind.App. 465. 

17 C.J. p 746 note 92. 

37. Ala.—Dickerson v. Finley, 48 
So. 548, 168 Ala. 149. 

17 C.J. p 746 note 93. 

38. Conn.—Cohn v. Norton, 18 A. 
595, 57 Conn. 480, 5 L.R.A. 572. 

17 C.J, p 746 note 94. 

38b N.Y.—Leonard, v. New York, etc.. 
Electric Magnetic Tel. Co., 41 N.Y. 
544, 1 Am.R. 446. 

17 C.J. p 746 note 95. 

40. Wis.—Brown v. Chicago, M. & 
St. P. R. Co., 11 N.W. 356, 911, 54 
Wis. 342, 41 Am.R. 41, 

17 C.J.^p 746 note 96. 

41. Wis.—Brown v. Chicago, M. &. 
St. P. R. Co., supra. 

42. Mass.—McDonald v. Snelling, 14 
Allen 290, 294, 92 Am.D. 768. 

17 C.J. p 749 note 19. 

Persons who may enforce contract 
see Contracts §§ 518, 519. 

43. U.S.—The Saigon Maru, D.C.Or., 
267 F. 881, affirmed, C.C.A., 272 F. 
799, certiorari granted Osaka Shos- 
en Kaisha v. Pacific Export Lum¬ 
ber Co., 42 S.Ct. 51, 257 U.S. 626, 
66 L.Ed. 404, and reversed on oth¬ 
er grounds 43 S.Ct. 172, 260 U.S. 
490, 67 L.Ed. 364. 

Ala.—Blankenship v. Lanier, 101 So- 
763. 764, 212 Ala. 60, citing Corpus 
Juris. 
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edge of such special circumstances by the defaulting 
party at the time the contract is entered into, only 
the amount which would arise generally, and in the 
great multitude of cases not affected by any special 
circumstances from such a breach of contract, may 
be recovered.^^ 


§ 24 

In order that knowledge of special circumstances 
may increase the liability arising in the case of a 
breach of the contract, it must have been brought 
home to the party sought to be charged under such 
circumstances that he must know that the person 
he contracts with reasonably believes that he ac- 


Cal.—Reliance Acceptance Corpora- 
* tion V. Hooper-Holmes Bureau, 34 
P.2d 762, 139 Cal.App. 607. 

Iowa.—Snyder v. Sargeant, 196 N.W. 
22. 26, 197 Iowa 475, citing Corpus 
Juris—International Harvester Co. 
of America v. Chicago, M. & St. P. 
Ry. Co., 172 H.W. 471, 186 Iowa 
86 . 

Ky.—Hogg V. Edley, 32 S.W.2d 744, 
746, 236 Ky. 142, quoting Corpus 
Juris. 

Mont.—Butte Floral Co. v. Reed, 211 
P. 325, 65 Mont. 138. 

Heb.—ShurtlefC v. Occidental Build¬ 
ing & Loan Ass’n, 181 IST.W. 374, 
105 Neb. 557. 

N.r.—Orester v. Dayton Rubber Mfg. 
Co., 126 N.E. 510, 228 N.Y. 134, 
reversing 176 N.T.S. 914, 188 App. 
Div. 949. 

N.C.—Monger v. Lutterloh, 142 S.E. 
12 , 195 N.C. 274—Builders* Supply 
& Equipment Corporation v. Gadd, 
111 S.E, 771, 183 N.C. 447. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282—Martin v. Neer, 269 P. 
342, 126 Or. 345—Clackamas Ad¬ 
justment Co. V, Hight, 267 P. 623, 
125 Or. 343—Gordon v. Curtis Bros. 
A. D. Moodie House-Moving Co., 
248 P. 158, 119 Or. 55, 

Tex.—Clem v. Pulghum, Civ.App., 
37 S.W.2d 201, affirmed, Com.App., 
68 S.W.2d 15—P. B. Collins Inv. 
Co. V, Sallas, Civ.App., 260 S.W. 
261, 

Wash.—Knickerbocker Co. v. Gjarde, 
22 P.2d 987, 173 Wash. 285—Mer¬ 
chants’ Bank of Canada v. Sims, 
209 P. 1113, 122 Wash. 106. 

17 C.J. p 746 note 98. 

Breach of warranty of goods sold 
see the C.J.S. title Sales § 374, al¬ 
so 55 C.J. p 868 note 12 et seq. 
Goods brought for special purpose 
see the C.J.S. title Sales § 550, al¬ 
so 55 C.J. p 1176 note 73 et seq. 
Sale of goods not purchasable in 
open market see the C.J.S. title 
Sales § 549, also 55 C.J. p 1174 
note 53 et seq. 

Bad faith 

The element of bad faith would 
clothe a court, upon plain princi¬ 
ples, with the power to fix damages 
according to the detriment shown by 
the existing special circumstances of 
the case. The damages would be 
those which would ordinarily and 
proximately follow from the breach 
of such a contract under the peculiar 
circumstances which were known to 
both parties. One who in bad faith 
violates his contract is liable for 
all damages traceable to the breach, 


i including even those which could 
not be foreseen at the time of mak¬ 
ing the contract. 

U.S.—Nester v. Western Union Tel¬ 
egraph Co., D.C.Cal., 25 P.Supp. 
478, reversed Western Union Tel¬ 
egraph Co. V. Nester, 106 P.2d 587, 
certiorari granted 60 S.Ct. 468, 
reversed 60 S.Ct. 769. 

Cal.—Overstreet v. Merritt, 200 P. 
11, 186 Cal. 494—^Kline v. Guaran¬ 
ty Oil Co., 140 P. 1, 167 Cal. 476— 
Westervelt v. McCullough, 228 P. 
734, 68 Cal.App. 198. 

When special damages contemplated 

( 1 ) **( 1 ) When there is express no¬ 

tice that special damages will rea¬ 
sonably result from the breach of the 
contract. . , , (2) Notice may be 

implied from the inherent nature and 
character of the article, together 
with the attendant circumstances. 

. . . (3) When the facts and at¬ 

tendant circumstances are of such 
character that the parties may be 
fairly supposed to have known that 
the property was designed for a spe¬ 
cial purpose or for a special use.*’— 
Raleigh Iron Works Co. v. Lee Coun¬ 
ty Cotton Oil Co., 135 S.E. 343, 192 
N.C. 442. 

(2) It is not essential that such 
circumstances be expressly referred 
to in the contract, but recoverable 
damages may include those which, 
with notice of facts, parties must 
have contemplated would result from 
the breach.—Buquo v. Title Guaran¬ 
ty & Trust Co., 100 S.W.2d 997, 20 
Tenn.App. 479. 

(3) Where agreement is made with 
reference to special conditions pro¬ 
ducing increased liability, notice of 
such conditions is not necessary.— 
McKibbin v. Pierce, Tex.Civ.App., 190 
S.W. 1149. 

44. U.S.—Detroit & I, R. Co. v. A. 
Guthrie & Co., C.C.A.Ohio, 72 P.2d 
126—The Thrasyvoulos, D.C.N.Y., 
28 P.Supp. 434—Stehbins v. Selig, 
Ark., 257 P. 230, ,168 C.C.A. 314, 
certiorari denied 40 S.Ct. 15, 250 
U.S. 669, 63 L.Ed. 1199. 

Ala.—McMillain Lumber Co. v. First 
Nat. Bank, 110 So. 602, 603, 215 
Ala. 379, quoting Corpus Juris— 
Vance v. Myers, 106 So. 142, 213 
Ala. 660—^Worthington v. Cleveland 
Lumber Co., 80 So. 688 , 16 Ala.App. 
614. 

Ariz.—Sharp v. Western Union Tele¬ 
graph Co., 6 P.2d 895, 897, citing 
Corpus Juris. 

Ark.—Southwestern, Bell Telephone 
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Co. V. Carter, 25 S.W.2d 448, 181 
Ark. 209. 

Cal.—Reliance Acceptance Corpora¬ 
tion V. Hooper-Holmes Bureau, 34 
P.2d 762, 139 Cal.App. 607—Mc- 

Cready v. Bullis, 210 P. 638, 59 Cal. 
App. 286. 

Ind.—Schaffner v. Preston Oil Co., 
154 N.E. 7S0, 94 Ind.App. 554, 

Ky.—S. Bond & Mortgage Cor¬ 
poration V. Berry, 61 S.W.2d 293, 
249 Ky. 610—^American Ry. Ex¬ 
press Co. V. Steinberg, 270 S.W. 
765, 208 Ky. 251—Hines v. Denny, 
227 S.W. 567, 190 Ky. 416—Union 
Cotton Co. V. Bondurant, 222 S.W. 
66, 188 Ky. 319. 

Md.—^Middendorf, Williams & Co. v. 
Alexander Milburn Co., 107 A. 7, 
134 Md. 385. 

Minn.—Dickinson & Gillespie v. 
Kirkwood, 2SS N.W, 725, 204 Minn. 
401. 

Mo.—Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45, 282 Mo. 
685—W. C. Hardesty Co. v. Schaef¬ 
er, App., 139 S.W.2d 1031—^Anger v. 
McCorkle, App., 253 S.W. 72—J. 
M. Hays Wood Products Co. v. 
Simmons Saddlery Co., 255 S.W. 
973, 213 Mo.App. 434. 

N.H.—Smith v. Wetherell, 193-A. 216, 
89 N.H. 106, affirmed 194 A. 129 
N.J.—Perry v. Lyon Const. Co., 14S 
A. 637, 7 N.J.Misc. 403. 

N.C.—Chesson v. Keickheffer Con¬ 
tainer Co., 4 S.E.2d 886, 216 N.C. 
337—Builders* Supply & Equip¬ 
ment Corporation v. Gadd, 111 S.E. 
771, 183 N.C. 447. 

Ohio.—Concrete Steel Co. v. Erie R. 

Co., 28 Ohio N.P.,N.S., 464. 

Okl.—Beindorf v. Thorpe, 259 P. 242, 
244, 126 Okl. 157, 55 A.L.R. 1014, 
quoting Corpus Juris. 

Pa.—Thomas Baby, Inc., v. Ward- 
Mechan Co., 104 A, 750, 261 Pa, 
468. 

Tex.—^IMcGuire y. Osage Oil Cor¬ 
poration, Com.App., 55 S.W.2d 535, 
537, citing Corpus Juris, and re¬ 
versing Osage Oil Corporation v. 
McGuire, Civ.App., 41 S-W.2d 302, 
and motion granted, McGuire v. 
Osage Oil Corporation, Com.App., 
66 S.W.2d 664—Dalton v. Waggon¬ 
er, Civ.App., 30 S.W.2d 665, error 
dismissed—Conn v. Texas & N. O. 
R. Co., Civ.App., 4 S.W.2d 193, re¬ 
versed on other grounds, Com.App., 
14 S.W.2d 1004—Gibson v. Tex¬ 
as Co., Civ.App., 239 S.W. 671, dis¬ 
missed ' for want of jurisdiction— 
Myrick v. Tolivar, Civ.App., 227 S. 
W. 555. 

17 C.J. p 747 note 99. 
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cepts the contract with the special condition at¬ 
tached to it.^S Mere notice, as such, does not have 
the effect of rendering a party liable to more than 
ordinary damages,“^6 and notice given after the con¬ 
tract is made is not sufficients'^ Conversely, where 
the parties contract with reference to special cir¬ 
cumstances, a party cannot relieve himself from 
liability for special damages resulting from special 
circumstances by a mere statement before entering 
into the contract that he would not be liable there¬ 
fore^ It may be noted also in this connection that 
the doctrine of notice is not applicable to direct 
damages/9 and that notice of special conditions will 
not change consequential into direct damages/^ 

Where defendant has negligently failed to per¬ 
form a service which he has contracted to perform, 
the circumstances may be such that he will not be 
permitted to assert that he did not know the pur¬ 
poses for which plaintiff desired such service.^^ 

c. Collateral Contracts and Transactions 

Damages resulting from collateral contracts or trans¬ 
actions are not recoverable, unless the original contract 
was made with reference to the collateral undertakings. 

As a general rule the right to recover damages 
is limited to such damages as arise out of the con¬ 
tract on which the action is founded, ^.nd a re¬ 
covery cannot be had for damages or losses result¬ 
ing out of collateral contracts or transactions affect¬ 
ed by the breach of the contract sued on,^^ although 


they may have been entered into on the faith of the 
principal contract.^^ 

Where, however, the collateral contract was in 
the contemplation of the parties to the original or 
particular contract when it was made, the latter be¬ 
ing made with reference to the former, there may, 
on a breach of the particular contract, be a recovery 
in damages for losses sustained or gains prevented 
with reference to the collateral undertaking and 
it is immaterial whether the particular contract is 
entered into for the purpose of enabling plaintiff 
to comply with a former contract already made,^ 6 
or whether the contract for the breach of which the 
action is brought was made for the purpose of en¬ 
abling plaintiff to enter into a future contract with¬ 
in the contemplation of the parties to the particu¬ 
lar undertaking/^ Further, it is not necessary that 
the precise terms of the collateral contract be dis¬ 
closed to the party to the principal contract, except 
in so far as it contains special features likely to af¬ 
fect the party’s action,®^ or which render the con¬ 
sequences of a breach extraordinary/^ 

Although the party may have known of the exist¬ 
ence of a collateral contract he cannot, without 
more, be held to have contemplated that the dam¬ 
ages growing out of a breach of his contract should 
be measured in accordance with the terms of such 
collateral contract/^ 


45. Ala.—^McMillain Lumber Co. v. i 
First Nat Bank, 110 So. 602, 215 
Ala. 379. 

17 C.J. p 747 note 1. j 

46. U.S.—Stamford Extract Mfg-. Co. j 
Y. Oakes Mfg. Co., C.G.A.N.Y., 9 
F.2d 301. 

17 C.J. p 748 note 2. 

47. Tex.—^Brownsville v. Tumlinson, 
Civ.App., 179 S.W. 1107. 

48- Tex.—McKibbin v. Pierce, Civ. 

App., 190 S.W. 1149. 

17 C.J. p 748 note 4. 

49. Tex.—McKibbin v. Pierce, supra. 
17 C.J. p 748 note 5. 

50. Va.—^Washington, etc., B. Co. 
V. Westinghouse Electric, etc., Co., 
89 S.E. 131, 91 S.E. 646, 120 Va. 
620. 

51. U-S.—Missouri List. Tel. Co. v. 
Morris, Mo., 243 P. 481, 156 C.C.A. 
179. 

17 C.J. P 748 note 7. 

52. U.S.—Ed S. Michelson, Inc. v. 
Nebraska Tire & Rubber Co., C.C. 
A.Mo., 63 F.2d 597, certiorari de¬ 
nied 54 S.Ct 52, 290 U.S. 634, 78 
L.Ed. 551. 

17 C.J. p 748 note 10. 


Nebraska Tire & Rubber Co., su¬ 
pra. 

Ky.—^Linde v. Ellis, 6 S.W.2d 1089, 
1091, 224 Ky. 649, citing Corpus 
Juris. 

Mo.—^Missouri Retail Hardware 
Ass’n v. Planters' Operating Co., 
App., 294 S.W. 755. 

Tex,—Iowa Mfg. Co. v. Baldwin, Civ. 
App., 82 S.W.2d 994, error dis¬ 
missed.' 

17 C.J, p 748 note 11. 

54. N.Y.—Story v. New York, etc., 
R. Co., 6 N.Y. 85. 

17 C.J. p 749 note 12. 

55. U.S.—Ed S. Michelson, Inc. v. 
Nebraska Tire & Rubber Co., C.C. 
A.Mo., 63 P.2d 597, certiorari de¬ 
nied 54 S.Ct 52, 290 U.S. 634, 78 
L.Ed. 551. 

Ala.—Blankenship v. Lanier, 101 So. 
763, 212 Ala. 60. 

Ky.—Palls City Machinery & Wreck¬ 
ing Co. V. Walter, 6 S.W.2d 1053, 
224 Ky. 726. 

Mo.—Minneapolis Threshing Mach. 
Co. V. Bradford, 227 S.W. 628, 206 
Mo.App. 609. 

Or.—Gordon v. Curtis Bros. A. B. 
Moodie House-Moving Co., 248 P. 
158, 119 Or. 55. 

Tex.—McGuire v. Osage Oil Corpora¬ 
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tion, Com.App., 55 S.W.2d 535, 537, 
citing Corpus Juiris, and reversing 
Osage Oil Corporation v. McGuire, 
Civ.App., 41 S.W.2d 302, and mo¬ 
tion granted, McGuire v. Osage Oii 
Corporation, Com.App., 66 S.W. 2d 
664—^lowa Mfg. Co. v. Baldwin, 
Civ.App., 82 S.W.2d 994, 998, error 
dismissed, citing Corpus Juris— 
Capitol Hotel Co. v. Rittenberry, 
Civ.App., 41 S.W.2d 697, 704, quot¬ 
ing Corpus Juris. 

17 C.J. p 749 note 13. 

Recovery of profits on breach of con¬ 
tract see infra § 43. 

66. N.Y.—Booth v. Spuyten Duyvil 
Rolling Mill Co., 60 N.Y. 487—Dil¬ 
lon V. Masterson, 42 N.Y.Super, 
176'. 

57. Ky.—Bluegrass Cordage Co. v. 
Luthy, 33 S.W. 835, 98 Ky. 583, 17 
Ky.L. 1126. 

17 C.J. p 749 note 15. 

58. Ill.—Illinois Cent R. Co. v. 
Cobb, 64 Ill. 128. 

N.Y.—Booth V. Spuyten Duyvil 
Rolling Mill Co., 60 N.Y. 487. 

59. N.Y.—Booth V. Spuyten Duyvil 
Rolling Mill Co., supra. 

60. Ill.—Snell V. Cottingham, 72 Ill. 
161. 

17 C.J. p 749 note 18. 


53. U.S,—Ed S. Michelson, Inc. v. 
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d. Concnrreace vrith Natural Causes 

Unless contemplated by the parties, no recovery may 
be had from the consequences of the action of natural 
forces in connection with a breach of contract. 

There can be no recovery from the consequences 
of the action of natural forces in connection with a 
breach of contract unless such consequences can 
fairly be presumed to have been contemplated by 
the parties at the time of making the contract as 
a probable result of the breach.^l This is partic¬ 
ularly true when the natural forces are of an ex¬ 
traordinary character.®^ 

On the other hand, the rule does not apply in the 
case of contracts against injuries from such natural 
agencies.®^ 

§ 25. "- Torts 

a. In general 


§ 25 

b. Unforeseen and unanticipated conse¬ 
quences 

c. Extraordinary circumstances 

d. Injuries to third persons 

a. In G-eneral 

A tort-feasor is responsible for injuries which are 
the natural and probable consequence of his wrong. 

In the case of torts the general rule is that the 
wrongdoer is liable for any injury which is the nat¬ 
ural and probable consequence of his misconduct. 
Such liability extends not only to injuries which are 
directly and immediately caused by his act,^^ but 
also to such consequential injuries as, according to 
the common experience of men, are likely to result 
from such act.®® 

Except as to willful or wanton torts, discussed in 
subdivision b of this section, the converse of this 
rule is also true, and the wrongdoer is liable only 


61. N.D.—^Lynn v. Seby, 151 N.W., 
31, 29 N.D. 420, D.R.A.1916E 788. 

17 C.J. p 749 note 20. 

Delay by carrier as cause of loss see 
Carriers § 196. 

Excepted cause as cause of loss of 
g-oods carried see Carriers §§ BO¬ 
SS. 

Natural agencies as intervening 
cause see supra § 20. 

62. Pa.—Jones v. Gilmore, 91 Pa. 
310. 

17 C.J. p 749 note 21. 

63. N.Y.—Mortimer v. Otto, 99 N. 
B. 189, 206 N.T. 89, Ann.Cas.l914A 
1121, affirming 126 N.T.S. 866, 142 
App.Div. 184. 

17 C.J. p 750 note 22. 

64. Ala.—Louisville & N. R. Co. v. 
Maddox, 183 So. 849, 236 Ala. 594, 
118 A.L.R. 1318—Seaboard Air 
Line Ry. Co. v. Latham, 127 So. 
679, 23 Ala.App. 490. 

Ark.—Quick v. Knight, 67 S.W.2d 
729, 188 Ark. 777. 

Cal.—Bartlett v. Federal Outfitting 
Co., 24 P.2d 877, 133 CaLApp. 

747-^Collins v. Jones, 22 P.2d 39, 
131 Cal.App. 747. 

111.—Maton Bros. v. Central Illinois 
Public Service Co., 2-69 Ill.App. 
99, affirmed 191 N.E. 321, 356 Ill. 
584. 

La.—^Illinois Cent. R. Co. v. New Or¬ 
leans Terminal Co., 78 So. 738, 143 
La. 467. 

Mo,—Evans v. Wabash Ry. Co., 12 
S.W.2d 767, 223 Mo.App. 439. 

N.H.—^Demers v. Flack, 185 A. 896, 
88 N.H. 184. 

N.J.—^Feldmesser v. Lemberger, 127 
A. 815, 101 N.J.Law 184, 41 A.L.R. 

' 1153. 

N.T.-—Steitz V. Gifford, 19 N.E.2d 661, 
280 N.T. 15, 122 A.L.R. 292, af¬ 
firming 4 N.Y.S.2d 145, 254 App., 


Div. 715—Genesee County Patrons 
Fire Relief Ass’n v. L. Sonneborn 
Sons, 189 N.E. 551, 263 N.Y. 463, 
affirming 265 N.T.S. 927, 240 App. 
Div. 752—Pickle v. Page, 233 N. 
Y.S. 461, 225 App.Div. 454, affirmed 
169 N.E. 650, 252 N.T. 474, 72 A. 
L.R. 842—People’s Gas & Electric 
Co. of Oswego V. State, 179 N.T.S, 
520, 522, 189 App.Div. 421, citing 
Corpus Juris, and modifying 175 
N.T.S. 324, 105 Misc. 231—Ritchie 
V. Sheffield Farms Co., 222 N.T.S. 
724, 129 Misc. 765. 

N.C.—Lane v. Southern Ry. Co., 134 
S.E. 855, 857, 192 N.C. 287, 51 A. 
L.R. 1114, citing Corpus Juris. 
Ohio.—Giles v. Baltimore & O. Ry. 

Co., 10 Ohio N.P.,N.S., 286. 

Okl.—Mangum Electric Co. v. Border, 
222 P, 1002, 101 Okl. 64. 

Or.—Preble v. Hanna, 244 P. 75, 117 
Or. 306. 

R.I.—Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 59 R.I. 29, 112 A.L.R. 744. 
Tenn.—^Western Union Telegraph Co. 
V. Green, 284 S.W. 898, 900, 153 
Tenn. 522, quoting Corpus Juris 
and denying rehearing 281 S.W. 
778, 153 Tenn. 59, 48 A.L.R. 301. 
Tex.—International-Great Northern 

R. Co. V. King, Com.App., 41 S.W. 
2d 234, 235, citing Corpus Juris, 
and reversing, Civ.App., 27 S.W. 
2d 357— Press v. "Davis. Civ.App., 
118 S.W.2d 982, modified on other 
grounds Quinn v. Press, Sup., 140 

S. W.2d 438—^Alderete v. Cahello, 
Civ.App., 278 S.W. 950—Ross v. 
Haner, Civ.App., 244 S.W. 231, af¬ 
firmed, Com.App., 258 S.W. 1036— 
Williams v. Gardner, Civ.App., 215 
S.W. 981. 

Utah.—Rosenthal v. Harker, 189 P. 

666 , 56 Utah 113. 

17 C.J. p 750 note 23. 
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“Probably” and “likely” as synony¬ 
mous 

Words "probably” and "likely” are 
used synonymously in indicating con¬ 
sequences likely to flow from an ex¬ 
isting condition of an injured person. 
—Barron v. Duke, 250 P. 62S, 120 Or. 
181. 

Injury anticipated 

One guilty of a tort may be held 
to respond at least for failure to 
prevent harm which might in reason 
be anticipated.—International Har¬ 
vester Co. of America v. Chicago, M. 
& St. P. Ry. Co., 172 N.W. 471, 186 
Iowa 86 . 

65. N.C.—Lane v. Southern Ry. Co., 
134 S.E. 855, 192 N.C. 287, 51 A. 
L.R. 1114. 

Ohio.—Giles v. Baltimore & O. Ry. 

Co., 10 Ohio N.P.,N.S., 286, 

17 C.J. p 750 note 24. 

66 . Ala.—Armstrong v. Montgomery 
St. R. Co., 26 So. 349, 123 Ala. 
233. 

Cal.—^Purcell v. Goldberg, 93 P.2d 
578, 34 CaLApp.2d 344. 

Ky.—Louisville & N. R. Co. v. 
Daugherty, 108 S.W. 336, 32 Ky.L. 
1392, 15 D.R,A.,N.S., 740. 

N.Y.—Steitz V. Gifford, 19 N.E.2d 
661, 280 N.Y. 15. 122 A.L.R. 292, 
affirming 4 N.Y.S.2d 145, 254 App. 
Div. 715—Koch v. Fox, 75 N.T.S. 
913, 71 App.Div. 288—Ginna v. Sec¬ 
ond Ave. R. Co., 8 Hun 494, af¬ 
firmed 67 N.Y. 596. 

N.C.—Lane v. Southern Ry. Co., 134 
S.E. 855, 192 N.C. 287, 51 A.L.R. 
1114. 

Ohio.—Giles v. Baltimore & O. Ry, 
Co., 10 Ohio N.P.,N.S.. 286. 

Tenn.—Louisville & Nashville R. R. 

Co. V. Jackson, 3 Tenn.App. 463. 
Wis.—^Koehler v. Waukesha Milk Co., 
208 N.W, 901, 904, 190 Wis. 62, 

I citing Corpus Juris. 

1 17 C.J. p 750 note 25. 
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for tile natural and probable consequences of his 
act®"^ It is not sufficient tbat the consequences 
should be merely possible.^® On the other hand, 
they need not be necessary or inevitable.^^ 

b. Unforeseen and Unajiticipated Consequences 

Unless the tort fs wHIful, the wrongdoer is liable 
only for such consequences as w*re or should have been 
contemplated or might have been foreseen. 

In the case of torts not amounting to willful or 
wanton wrongs the general rule is that the wrong¬ 
doer is liable only for such consequences as were 


or should have been contemplated or might, in the 
light of attending circumstances, have been fore¬ 
seen,'^0 or such as according to common experience 
and the usual course of events might reasonably 
have been anticipated.^! 

In cases of tort the wrongdoer is liable for the 
natural and probable consequences of his act or 
omission, although their particular form or char¬ 
acter was not foreseen or anticipated and it is 
not necessary that the particular consequences shall 
have been within the cofitemplation of the wrong¬ 
doer. 


67. Conn,—^Woodward v. City of 
Waterbury, 155 A. 825, 113 Conn. 
457. 

Fla.—Tampa Union Terminal Co. v- 
Richards, 146 So. 591, 108 Fla. 
516—Florida East Coast Ry. Co. 
y. Peters, 83 So. 559, 77 Fla. 411. 
Ga.—Atlanta & W. P. R. Co. v. Reese, 
110 S.E. 750, 28 Ga.App. 275. i 
Ky.—^IVestern Union Telegraph Co- v. 
Guard, 139 S.W.2d 722, 2S3 Ky. 
187, 

Kd.—Mt. Royal Cab Co. v. Dolan, 171 
A. 854, 166 Md. 581. 

Miss.—Orleans & N. E. R. Co. 
V. Mathews, 95 So. 133, 131 Miss. 
68 . 

Keb.—-Sohl v. Sohl, 207 N.W. 669, 114 
ISTeb. 353. 

Isr.Y.—Grau v. John McNulty & Sons 
Holding Co., 9 N.Y.S.2d 444, 170 
Misc. 1, reversing 5 N.Y.S.2d 491, 
168 Misc. 165. 

Ohio.—Koontz v. Keller, 3 N.E.2d 
694, 52 Ohio App. 265. 

Tenn.—Louisville & Nashville R. R. 

Co. v. Jackson, 3 Tenn.App. 463. 

17 C.J. p 750 note 26, 

68 . Md.—^Mt. Royal Cab Co. v. Dol¬ 
an, 171 A. 854, 166 Md. 581. 

17 CJ. p 751 note 27, 

69. Ala.—Sparks v. McCreary, 47 
So. 332, 156 Ala. 382, 22 L.R.A.,N.S., 
1234, 

17 C.J. p 751 note 28. 

70. La.—Cristiana v, Sievers, 130 
So. 661, 662, 15 La.App. 579, cit¬ 
ing Corpus Juris—Cockrell v. 
Checker Cab Co., 6 La.App. 743, 
744, citing Corpus Juris. 

Miss.—^Louisville & N. R. Co. v, Blair, 
123 So. 859, 154 Miss. 680. 

Tex.—^Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, 201, 
citing Corpus Juris, reversing 
Humble Oil Sc Refining Co. v. 
Woods, Civ.App., 277 S.W. 152, and 
rehearing denied Humble Oil & Re¬ 
fining Co. V, Wood, Com.App., 294 
S.W. 197—Schaff V. Johnson, Civ. 
App., 267 S.W. 737. 

17 C.J. p 751 note 30. 

Special damages 

Generally, special damages are 
not recoverable unless defendant has 
notice that plaintiff will suffer such 
damages. 


Fla.—Florida East Coast Ry. Co. v. 
Peters, 83 So. 559, 77 Fla. 411— 
Florida East Coast Ry. Co. v. Pe¬ 
ters, 73 So. 151, 72 Fla. 311, Ann. 
Cas. 191SD 121. 

Tex.—Texas & P. Ry. Co. v. Mercer, 
90 S.W.2d 557, 127 Tex. 220, 106 
A.L.R. 1299, reversing, Civ.App., 
58 S.W.2d 896. 

71. Tex.—Humble Oil & Refining Co. 
V. Wood, Com.App., 292 S.W. 200, 
reversing Humble Oil & Refining 
Co. V. Woods, Civ.App., 277 S.W. 
152, and rehearing denied Humble 
Oil & Refining Co. v. Wood, Com. 
App., 294 S.W. 197. 

17 C.J. p 751 note 31. 

Criticism of rule 

N.Y,—Bhrgott v. New York, 96 N.T. 

264, 48 Am.R. 622. 

17 C.J. p 751 note 31 [a]. 

72. Cal.—^Hert v. Firestone Tire & 
Rubber Co. of California, 41 P.2d 
369, 4 Cal.App. 598. 

Conn.—Mitnick v. Whalen Bros., 163 
A, 414, 115 Conn. 650. 

D.C.—^Washington, A. & Mt. Vernon 
Ry. Co. V. Lukens, 32 App.D.C. 442. 
Iowa.—International Harvester Co. 
of America v. Chicago, M. & St. P. 
Ry. Co., 172 N.W. 471, 186 Iowa 
86 . 

Ky.—^Western Union Telegraph Co. 
V. Ramsey, 88 S.W.2d 675, 261 Ky. 
657, 103 A.L.R. 541. 

Mo.—McDonald v. Metropolitan St. 
R. Co., 118 S.W. 78, 219 Mo. 468, 16 
Ann.Gas. 810. 

N.H.—Derosier v. New England Tel- | 
ephone & Telegraph Co., 130 A. | 
145, 81 N.H. 451—Bowley v. Duca, 
120 A. 74, 80 N.H, 548—Tuttle v. 
Dodge, 116 A. 627, 80 N.H. 304. 
N.Y.—Steitz V. Gifford, 19 N.E.2d 
661, 280 N.Y. 15, 122 A.L.-R, 292, 
affirming 4 N.T.S.2d 145, 254 App. 
Div. 715, 

Tex.—Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, re¬ 
versing Humble Oil & Refining Co. 
V. Woods, Civ.App., 277 S.W. 152, 
and rehearing denied, Humble Oil 
& Refining Co. v. Wood, Com.App., 
294 S.W. 197. 

Va.—^Atlantic Coast Line R. Co. v. 

Wheeler, 132 S.E. 617, 147 Va. 1, 

, affirmed 136 S.E. 570, 'l47 Va. 1— 
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Tripp V. City of Norfolk, 106 S.E. 
360, 129 Va. 566. 

Wis.—Koehler v. Waukesha Milk Co., 
208 N.W, 901, 190 Wis. 52. 

17 C.J. p 751 note 32. 

Applicability of rule for damages for 
breach of contract 
Rule limiting damages to those 
within contemplation of parties is 
“distinctively” applicable to breach¬ 
es of contract, see supra § 24, rather 
than to actions for tort.—^Western 
Union Telegraph Co. V. Green, 284 S. 
W. 898, 153 Tenn. 522, denying re¬ 
hearing 281 S.W. 778, 153 Tenn. 59, 
48 A.L.R. 301. 

73. Ala.—Sloss-Sheffield Steel & 
Iron Co. V. Wilkes, 181 So. 276, 279,' 
236 Ala. 173, citing Corpus Juris. 
Ky.—^Western Union Telegraph Co. 
V. Guard, 139 S.W.2d 722, 283 Ky. 
187, 

Tex.—Humble Oil & Refining Co. v. 
Wood, Com.App., 292 S.W. 200, re¬ 
versing Humble Oil & Refining Co. 
V. Woods, Civ.App., 277 S.W. 152, 
and rehearing denied Humble Oil 
& Refining Co. v. Wood, Com.App., 
294 S.W. 197. 

17 C.J, p 752 note 33. 

Peculiar knowledge or ability of per¬ 
son injured affecting amount of 
recovery for impaired earning ca¬ 
pacity see infra § 87. 

Tort arising from violation of stat¬ 
ute 

When violation of statute is 
shown, liability arises for direct and 
actual damages resulting, without 
reference to “in contemplation of 
parties” rule, existing in actions for 
breach of contract.—Western Union 
Telegraph Co. v. Green, 284 S.W. 898, 
153 Tenn. 522, denying rehearing 281 
S.W. 778, 153 Tenn. 59, 48 A.L.R. 
301. 

Statutory provisions 
The statutes in some states pro¬ 
vide that “for the breach of an ob¬ 
ligation not arising from contract, 
the measure of damages, except 
where otherwise expressly provided 
for by this Code, is the amount which 
will compensate for all the detri- ■ 
ment proximately caused thereby, 
whether it could have been antici¬ 
pated or not.” 
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§ 26 


Willful forts. The motive of the wrongdoer in 
tort actions is material,74 although, as is shown in¬ 
fra § 24, for breach of contract the damages ordi¬ 
narily are not affected by the motive of defendant. 

In the case of willful torts the wrongdoer is re¬ 
sponsible for the direct and immediate consequences 
regardless of whether they might have been con¬ 
templated, foreseen, or expectedJ^ Where the act 
is criminal or unlawful, the wrongdoer is held lia¬ 
ble not only for immediate and natural consequenc¬ 
es but for all such consequential injuries as might 
reasonably be anticipated as the probable result of 
the wrongful act.76 

c. Extraordinary Circumstances 

A tort-feasor ordinarily need not respond fer conse¬ 
quences which arise from a conjunction of his fault with 
other circumstances of an extraordinary nature. 

A wrongdoer ordinarily is not liable for conse¬ 
quences which arise from a conjunction of his fault 
with other circumstances which are of an extraordi¬ 
nary nature.77 A different rule, however, has been 
held to apply where the extraordinary event is one 
which the wrongdoer should apprehend from the 
character of his act.78 

d. Injuries to Thiasd t^ersons 

Where one is injured by the wrongful act of an¬ 
other and third persons are indirectJy and con'sequentlally 
injured, the injuries of such third persons ordinarily are 
too remote to permit recovery. 


As a general rule, where one is injured by the 
wrongful act of another and others are indirectly 
and consequentially injured, but not by reason of 
any natural or legal relation, the injuries of the lat¬ 
ter are too remote to constitute a basis of recov- 

ery.79 

On the other hand, there can be a recovery 
where the injuries of such third persons are the 
natural and probable consequences of defendant's 
wrongful act,^^ or where the act is committed whth 
a willful design to injure such third persons. So^ 
where an injury is done directly to one with ther 
malicious or fraudulent design to injure another" 
through a contract relation sustained between the 
two, such other person may maintain an action for 
his damages.ss 

§ 26. Uncertain, Speculative, and Contingent 
Consequences 

a. In general 

b. Sources of uncertainty 

c. Degree of certainty required 

a. In Creneral 

Uncertain, contingent, or speculative damages may 
not be recovered. 

Damages which are uncertain, contingent, or 
speculative in their nature cannot be made the basis 
of a recovery. S3 . xhis rule is applicable in actions 


U.S.—^Nester v. Western Union Tele¬ 
graph Co., U.C.Cal., 25 F.Supp. 47S, 
reversed, C.C.A., Western Union 
Telegraph Co. v. Nester, 106 F.2d 
587, certiorari granted 60 S.Ct, 468, 
reversed 60 S.Ct. 769. 

Mont.—Buries v. Oregon Short Line 
R. Co., 140 P. 513, 49 Mont. 129, 
Ann.Cas.l916A 873. 

74. Minn.—Independent G-rocery Co. 

V. Sun Ins. Co., 178 N.W. 582, 146 
Minn. 214. 

75. Isr.Y.—^Den Korske Ameriekalin- 

je Aetiesselskabet v. Sun Printing 
& Publishing Ass’n, 122 2V.E. 463, 
226 N.Y. 1, reversing 169 N.Y.S. 
1091, 183 App.Div. .890—Cooper v. 
Weissblatt, 277 N.Y.S. 709, 154 

Misc. 522. 

W.Va.—Lambert y. Brewster, 125 S. 
E. 244, 97 W.Va. 124. 

17 C.JT. p 752 note 34. 

76. Iowa.—See Poland v. Barhart, 30 
N.W, 637, 70 Iowa 285. 

17 C.J. p 752 note 35. 

77. Ga.—Freeman v. Macon Gas 
Light,- etc., Co., 66 S.E. 61, 126 Ga. 
843, 7 L.R.A.,N,S., 917. 

17 C.J. p 752 note 37. 

78. Pa.—McGrew v. Stone, 63 Pa, 
436. 

17 C.J, p 762 note 38. 


79. Ky.—Shields v. Booles, 38 S.W., 
2d 677, 679, 238 Ky. 673, citing 
Corpus Juris. 

17 C.J. p 752 note 39. 

Contractual relationship 

Damage suffered by one whose in¬ 
terest in the party or thing injured 
is contractual .ordinarily is too re¬ 
mote for recovery, unless the wrong 
is done with intent to affect the con¬ 
tractual relations. 

U.S.—Robins Dry Dock & Repair 
Co. V. Flint, N.Y., 48 S.Ct. 134, 275 

U. S. 303, 72 L.Ed. 290, reversing, 
C.C.A., Flint V. Robins Dry Dock & 
Repair Co., 13 F.2d 3, certiorari 
granted Robins Dry Dock & Repair 
Co. V. Flint, 47 S.Ct 108, 273 U.S. 
679, 71 L.Ed. 836—The Federal No. 
2, C.e.A.N.Y.. 21 F.2d 313. 

Ga.—Byrd v. English, 43 S.E. 419, 
117 Ga. 191, 64 L.R.A. 94. 

17 C.J. p 752 note 39 [a] (l)-(3), 

( 5 ^. 

80. Vt.—St. Johnsbury, etc., R. Co. 

V. Hunt, 55 Vt 570, 45 Am.R. 
639. 

17 C.J, p 752 note 40. 

81. Conn.— Gregory v. BTOoks, 35 
Conn. 437, 05 Am.D. 278. 

82. Conn.—Gregory v. Brooks, su¬ 
pra. 


Ind.—Wade v. Culp, App., 23 N.!B.2d 
615. 

Inducing breach of contract as tort 
see the C.J.S. title Torts § 44,. 
also 62 C.J. p 1141 note 64 et 
seq. 

Extent of liability 

In action against third person for 
interfering with performance of con¬ 
tract, he is not more extensively li¬ 
able in damages than part^^ in whose 
behalf he intermeddles.—^Daywalt v. 
La Corporacion de PP. Agustinos 
Recoletos, 29 Philippine 587. 

83. U.S.—Cincinnati Underwriters 
Agency Co. v. Thomas J. Emery 
Memorial, C.C.A.Ohio, 88 F.2d 506, 
certiorari denied Thomas J. Emery 
Memorial v. Cincinnati' Underwrit¬ 
ers Agency Co., 58 S.Ct 14, 302 U- 
S. 696. 82 L.Ed. 537—Boatright v. 
Steinite Radio Corporation, C.C.A. 
Kan., 46 F.2d 385, 390, citing Cor¬ 
pus Juris —Julian Petroleum Cor¬ 
poration V. Courtney Petroleum 
Co., C.C.A.Cal., 22 F.2d 360—Carr v. 
U. S., D.C.Ky., 28 F.Supp. 236. 

Ark.—Jonesboro Coca-Cola Bottling 
Co. V. Young, 122 S.W.2d 382, 198 
Ark, 1032. ♦ 

Cal.—McGregor V. Wright, 3 P.2d 
624, 117 CaI.App. 186A-Houghton 
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of contract,and, subject to some differentiation 
as to the degree of certainty required, in actions of 
tort.^^ It is distinct from the rule, discussed supra 
§§ 18-22, requiring the consequences to be the nat¬ 
ural and proximate results of the wrong.^® From 


it results the rule, see infra § 28, that a plaintiff 
to support a recovery must not only show that he 
has sustained damage but must also show its extent 
with reasonable certainty. 


V. Lawton, 218 P. 475, 63 Cal.App. 
218. 

Colo.—Boyle v. Bay, 254 P. 156, 81 
Colo. 125. 

D.C.—Karrick v. Posslyn Steel & 
Cement Co., 25 P.2d 216, 58 App. 
DC. 89. 

Ga,—Pannell v. Stark, 107 S.B. 406, 
27 Ga.App. 104. 

Ill.—Salaban v. East St. Louis & 
Interurban Water Co., 1 LtE 2d 731, 
284 m.App. 358—Boss v. Illinois 
Cent. R. Co., 221 Ill.App. 504. See 
Richard v. Brunner Foundry & Ma¬ 
chinery Co., 203 Ill.App. 514. 
Ind.—Snyder v. Stanley, 133 IST.E. 512, 
77 Ind.App. 253. 

low'a.—Norlin v. Nolan, 193 N.W. 544, 
195 Iowa 1208. 

Ky.—Holliday v. Sphar, 119 S.W.2d 
656, 659, 274 Ky. 556, citing: Corpus 
Juris—Hines v. Denny, 227 S.W. 
567, 190 Ky. 416. 

La.—Ferg-uson v. Britt, 185 So. 287, 
191 La. 371—McCoy v. Arkansas 
Natural Gas Co., 143 So. 383, 175 
La. 487, 85 A.L.R. 1147, certiorari 
denied 53 S.Ct. 220, 287 U.S. 661, 
77 L.Ed. 570—^Norman v. Radio 
Station KRMD, App., 187 So. 831— 
Marsh v. Singletary, 7 La.App. 
436. 

Me.—Austin W. Jones Go. v. State, 
119 A. 577, 122 Me. 214. 

XVIass.—H. D. Watts Co. v. American 
Bond & Mortgage Co., 166 N.B. 
713, 267 Mass. 541, 84 A.L.R. 12. 
Minn.—Dreelan v. Karon, 254 N.W. 
433, 191 Minn. 330. 

Mo.—O’Neil V. Pullman Co., 260 S.W. 

798, 214 Mo.App. 283. 

N.J.—Peldmesser v. Lemberger, 127 
A. 815, 101 N.J.Law 184, 41 A,L.R. 
1153—Deffur v. Tansey, 139 A. 431, 

6 N.J.Misc. 1040, affirmed 149 A. 
893, 106 N.J.Law 236. 

N.M.—Nichols v. Anderson, 92 P.2d 
781, 43 N.M. 296. 

K.Y.—Darling v. Darling, 194 N.Y. 

S. 897, 118 Misc. 817. 

K-C.—Chesson v. Keickheffer Con¬ 
tainer Co., 4 S.E.2d 8 S 6 , 216 N.C. I 
337—Bullard v. Ross, 171 S.E. 
789, 205 N.C. 495. 

Pa.—^Dairymen’s Co-op. Sales Ass’n 
V. McCreary, 1 A.2d 508, 132 Pa. 
Super. 524—Stone v. C. I. T. Cor¬ 
poration, 184 A. 674, 122 Pa.Super. 
71. 

Ya.—^Spence v- American Oil Co., 197 
S.E. 468. 171 Ya. 62. 118 AL.R. 
1120—Virginia Public Service Go. 
V. Steindler, 187 S.E. 353, 357, 166 
Ya. 686 , citing Corpus Juris, 105 
^.L.R. 1413. 

17 C.J. p 753 note 46—54 C.J. p 6li5 
note 84. 


Adoption of arbitrary standard of 
loss 

Damages which are wholly uncer¬ 
tain cannot be made certain by adop¬ 
tion of arbitrary standard of loss.— 
Dexter-Portland Cement Co. v. Acme 
Supply Co., 133 S.B. 788, 147 Ya. 
758. 

Pailure of government to educate 
Indian children 

The children of the plaintiff tribe 
of Indians were the ones who suf¬ 
fered substantial loss from lack of 
school facilities and attendance re¬ 
quired by treaty for children of the 
tribe; and while the resulting lack 
in their education probably would re¬ 
sult in a loss, in some degree, of 
civilizing influence on the tribe, the 
damage from such loss, in money, is 
one which in itself resists calcula¬ 
tion.—Sioux Tribe of Indians v. XT. 
S., 84 Ct.Cl. 16, .certiorari denied 58 
S.Ct. 139, 302 U.S. 740, 82 L.Ed. 572. 
Notes and accounts destroyed 
- Storekeeper could not recover for 
notes and accounts destroyed by fire i 
in absence of proof of amount and 
proof that they would be collectable 
if they had not burned.—^Hughes v. 
Southwestern Gas & Electric “Co., 143 
So. 281, 175 La. 336. 

Possible damages 

Damages which are merely possi¬ 
ble are speculative.—Salaban v. East 
St. Louis & Interurban Water Co., 1 
N.E.2d 731, 284 Ill.App. 358. 

84. U.S.—^Boatright v. Steinite 

Radio Corporation, C.C.A.Kan., 46 
F,2d 385. 

Cal.—Meyers v. Nolan, 63 P.2d 1216, 
18 Cal.App. 2d 319. 

Del.—Scotton v. Wright, 121 A. 180, 
2 W.W.Harr. 192. 

Ill.—Odie V. Hoopeston Canning Co., 
270 Ill.App. 432—Chicago Coliseum 
Club V. Dempsey, 265 Ill.App. 542. 
Kan.—Labette Petroleum Co. v. 
Cities Service Gas Co., 19 P.2d 
470, 137 Kan. 75—^Altman v. Miller, 
276 P- 289, 128 Kan. 120. 

Mo.—^Mayfield v. George O. Rich¬ 
ardson Machinery Co., 231 S.W. 
288, 208 Mo.App. 206—Minneapolis 
Threshing Mach. Co. v. Bradford, 
227 S.W. 628, 206 Mo.App. 609. 
N.Y.—Strpugh V. Conley, 13 N.Y.S.2d 
606, 257 App.Div. 1057, affirmed 28 
N.E 2d 35—Prentiss v. Greene, 184 
N.Y.S. 558, 193 App.Div. .672— 

Strough V. Conley, '298 N.Y.S, 516, 
164 Misc. 248, affirmed 297 N.Y.S.- 
785, 251 App.Div. 487, appeal dis- 
" missed 28 N.E.2d 34:^—Harris Struc¬ 
tural Steel Co. V. Chapman, 295 N. 
Y.S. 443, 162 Misc. 709—Loomis y. 
Hailston, 183 N.Y.S. 705.‘ ' 
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N.C.—Newbold v. Meadows Fertilizer 
Co., 155 S.E. 167, 199 N.C. 552. 
Ohio. —Second Spiritualist Church v. 
Cleveland Co., 27 Ohio N.P.,N.S., 
73. 

Okl.—Chorn v. Williams, 99 P.2d 
1036, 186 Okl. 646—^American Ins. 
Co. of Newark, N. J., v. Blake, 49 
P.2d 506, 173 Okl. 598. 

Pa.—^Weinglass v. Gibson, 155 A. 
439, 304 Pa. 203. 

Tex.—Magnolia Petroleum Co. v. Du¬ 
bois, Civ.App., 81 S.W.2d 157, er¬ 
ror refused—Reilly v. Birming¬ 
ham, Civ.App.; 53 S.W.2d 825, error 
dismissed—Love v. Southern Mo¬ 
tors Mfg. Co., Civ.App., 261 S.W. 
ISO —Gibson v. Texas Co., Civ. 
App., 239 S.W. 671, dis-missed for 
want of jurisdiction. 

Utah.—B. T. Moran, Inc. v. First Se¬ 
curity Corporation, 24 P.2d 384. 
Wash.—Phillips v. Pantages Theatre 
Co., 300 P. 1048, 163 Wash. 303— 
Peterman v. Goss, 160 P. 432, 93 
Wash. 184. 

9 C.J. p 810 note 8—17 C.J. p 754 
note 47. 

85. Ariz.—S. A. Gerrard Co. v. 

Fricker, 27 P.2d 678, 42 Ariz. 503. 
Colo.—Bullerdick v. Pritchard, 8 P.2d 
705, 90 Colo. 272—Hunter v. 

Quaintanee, 168 P. 918, 69 Colo. 
28. 

Kan.—Hogan v. Santa Fe Trail 
Transp. Co., 85 P.2d 28, 148 Kan. 
720, 120 A.L.R. 521. 

La.—Roy v. Yarbrough, App., 167 So. 
883. 

Md.—Mt. Royal Cab Co. v. Dolan, 171 
A. 854, 166 Md. 581. 

Mo.—Stahlberg v. Brandes, App., 299 
S.W. 836. 

N.Y.—Steitz V. Gifford, 19 N.E.2d 
661, 280 N.Y. 15, 122 A.L.R. 292,. af¬ 
firming 4 N.Y.S.'2d 145, 254 App. 
Div. 715. 

Or.—^Wallace v. Portland Ry. Light 
& Power Co., 170 P. 283, 88 Or. 
219. 

Yt.—^Howley v. Kantor, 163 A. 628, 
105 Yt. 128. 

17 C.J. p.754 note 48. 

Degree of certainty required see sub¬ 
division c of this section. 
Impairment of ability to enter boy¬ 
hood games 

. In estimating damages for inju¬ 
ries to minor by contact with electric 
light wire, jury could consider im¬ 
pairment of ability to enter into boy- 
hopd games.—-Kasiski , v. Central 
Power & Light Co., ,,132 A. ,201, ,4 N. 
J.Misc. 130. , ^ . 

^ 86.; ^Ala.-ri B^ighajpo, v. Carlisle, . 
Ala. 243, 66 Am.R. 28. 

17 C.J. p 754 noJ:,e .fD.. 
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Where the loss is pecuniary and is present and 
actual and can be measured, but no evidence is given 
showing its extent, or from which it can be in¬ 
ferred, the jury can allow nominal damages only, 
as is shown in supra § 9. 

Future consequences. Compensation cannot be 
based on a mere conjectural probability of future 
loss.^"^ So an award for future disability cannot be 
based on mere conjectures and probabilities.^® 
Where a plaintiff claims compensation for future 
consequences of an injury ordinarily he must prove 
with reasonable certainty that such consequences 
will happen.®^ 

Danuiges becoming certain. In some cases ele¬ 
ments of damage, which are totally uncertain at 
the time of the injury, may be rendered sufficiently 
certain by the lapse of time before trial of an ac¬ 
tion to recover them to afford a basis of compensa¬ 


tion of this character are injuries to certain 
classes of immature property.^i 

b. Sources of Uncertainty 

Uncertainty as to damages may be as to their ex¬ 
istence, their nature or the cause from which they pvo- 
ceed. 

Damages may be uncertain either as to their ex¬ 
istence or their nature, or in respect of the cause 
from which they proceed.^^ 

c. Degree of Certainty Itequired 

The amount of damages must be established with 
reasonable, but not with absolute, certainty. 

In cases admitting of such proof, see infra § 28, 
the amount of damages must be established with 
reasonable certainty.®® However, reasonable cer¬ 
tainty is sufficient;®^ absolute certainty is not re¬ 


s'?. Ala.—Armour & Co. v. Cart- 
led&e, 176 So. 324, 234 Ala. 644. 
Neb.—Schwarting* v, Ogram, 242 N. 

W. 273, 123 Neb. 76, 8 l A.L.R. 769. 
N.C.—Bryant v. Carrier, 198 S.E. 
619, 621, 214 N.C. 191, citing Corpus 
Juris. 

Wash.—Layman v. Swanson, 101 P. 
2d 304. 

17 C.J. p 754 note 52. 

Prospective and anticipated conse¬ 
quences see infra §§ 29-31. 
Prospects of marriage 

(1) Impairment of injured twelve- 
year-old girl’s prospects of marriage 
held too remote, speculative, and un¬ 
certain to constitute element of re¬ 
coverable damage, where none of in¬ 
juries, except two or three scars on 
face, was permanent.—City of Ama¬ 
rillo V. Rust, Tex.Civ.App., 45 S.W.2d 
285. 

(2) Girl sustaining permanent in¬ 
juries, which would be an impediment 
to her entering into marriage estate, 
could recover for them, even though 
evidence did not show that she 
contemplated an immediate entrance 
into matrimony, since entrance into 
marriage estate must be considered 

^ as the probable, and not speculative, 
future of every normal young wo¬ 
man, and court properly overruled 
exception to pleading and properly 
admitted evidence thereon, and prop¬ 
erly overruled objections to charge 
on basis that such damages were 
speculative and remote.—Dallas Ry. 
Co. V. Speer, Tex.Civ.App., 299 S.W. 
507. 

88 . Cal.—Cooney v. Pirrelli, 266 P. 
273, 204 Cal. 4. 

La.—Sherwood v. Ticheli, 120 So. 109, 
9 La.App. 507. 

Mo.—Pandjiris v. Oliver Cadillac Co., 
98 S.W.2d 969, 339 Mo. 711~Le- 
brecht v. United .Bys. Co. of St. 
Louis, 237 S.W. 112 . 


W.Va.—^Wilson v. Fleming, 109 S.E. 

810, 89 W.Va. 553. 

17 C.J. p 754 note 53. 

89. Mo.—Lebrecht v. United Bys. 
Co. of St. Louis, 237 S.W. 112. 

17 C.J. p 754 note 54. 

Injury to person see infra § 31 a. 

90. Mich.—People’s Ice Co. v. The 
Steamer Excelsior, 6 N.W. 636, 44 
Mich. 229, 38 Am.R. 246. 

91. Mich.—People’s Ice Co. v. The 
Steamer Excelsior, supra. 

Injury to crops see infra § 85. 

92. U.S.—Calkins v. F. W. Wool- 
worth Co., C.C.A.Neb., 27 F.2d 314, 
319,^ citing Corpus Juris, and cer¬ 
tiorari denied F. W, Wool worth Co. 
V. Calkins, 49 S.Ct 80, 278 U.S. 645, 
73 L.Ed. 558. 

Tex.—Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.W.2d 697, 704, 
citing Corpus Juris. 

17 C.J. p 754 note 59. 

Uncertainty as to existence, nature, 
or cause see infra § 27. 

93. U.S.—Connecticut Railway & 
Lighting Co. v. Palmer, C.C.A. 
Conn., 109 P.2d 568, certiorari 
granted Palmer v. Connecticut 
Railway & Lighting Co., 60 S.Ct. 
894—Rynveld v. Dupuis, C.C.A. 
Fla., 39 F.2d 399. 

Ariz.—Coppmger v. Broderick, 295 P. 
, 780, 37 Ariz. 473, 81 A.L.R. 419, 
Del.—Scotton v. Wright, 121 A. 

180, 2 W.W.Harr. 192. 

Ill.—Chicago Coliseum Club v. Demp¬ 
sey, 265 Ill.App. 542. 

Ky.—^Western Union Telegraph Co. v. 
Guard, 139 S.W.2d 722, 283 Ky. 
187. 

Miss.—S. H. Kress & Co. v. Sharp, 
126 So. 650, 156 Miss. 693, 68 A.L. 
R, 167. 

N.M.—^Nichols v. Anderson, 92 P.2d 
781,. 43 N.M. 296. 

N.Y.—rSteitz V. Gifford, 19 N.E.2d 661, 
280 N.Y. 15,.122 A.L,R. 292, affirm¬ 

491; 


ing 4 N.Y.S.2d 145, 254 App.Div. 
715—Prentiss v. Greene, 184 N.Y. 
S. 558, 193 App.Div. 672—Strough 
V. Conley, 298 N.Y.S. 516, 164 Misc. 
248, affirmed 297 N.Y.S. 785, 251 
App.Div. 487, appeal dismissed 28 
N.E.2d 34—Harris Structural Steel 
Co. v. Chapman, 295 N.Y.S. 443, 
162 Misc. 709—Loomis v. Hailston, 
183 N.Y.S. 705. 

N.C.—Chesson v. Keickheffer Coh- 
, tainer Co., 4 S.E.2d 886 , 216 N.C. 
337. 

Tex.—Gibson y. Texas Co., Civ.App., 
239 S.W. 671, dismissed for want 
of jurisdiction. 

Va.—Spence v, American Oil Co., 197 
S.E. 468, 171 Va, 62, 118 A.L.R. 
1120—^Wood V. Pender-Doxey Gro¬ 
cery Co., 144 S.E. 635, 151 Va. 
706. 

Wash.—Blakiston v. Osgood Panel & 
Veneer Co., 23 P.2d 397, 173 Wash. 
435. 

17 C.J. p 759 note 86—54 C.J. p 615 
note 84. 

Evidence generally see infra | 144 
et seq. 

Questions of law and fact see infra 
§ 176. 

94b. Cal.—Meyers v. Nolan, 63 P.2d 
1216, 18 Cal.App.2d 319. 

La.—Crozat v. Toye Bros. Yellow 
Cab Co., App., 145 So. 60. 

Miss,—Hawkins Hardware Co. v. 

Crews,' 169 So. 767, 176 Miss. 434. 
Mo.—Smalley v. Wunderlich, App., 
62 S.W.2d 919—Northeutt v. St. 
Louis Public Service Co., App., 48 
S.W.2d 89. 

Pa.—Rothrauff v. Sinking Spring 
Water Co., 14 A.2d 87, 339 Pa. 129 
—Osterling v. Frick, 131 A. 250, 
284 Pa. 397—Stone v. C. 1. T. Cor¬ 
poration, 184 A. 674, 122 Pa.Supen 
71. 

Tex.—Ortiz Oil Co. v. Luttes, Civ. 

App., 141 S.W.2d 1050, error grant- 
! ed—Belcher v. Bullion, Civ.App., 
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quired;^^ it is sufficient if a reasonable basis of 
computation is afforded, altboug'h the result be 
only approximate;^^ what is required is that evi¬ 
dence of such certainty as the nature of the par¬ 
ticular case permits should be produced.^^ Neither 
in all cases is there a necessity for direct evidence 
as to the amount.^® 

Damages are not uncertain for the reason that 
the loss sustained is incapable of proof with the 
certainty of a mathematical demonstration,®^ or 
is to some extent contingent and not capable of 
being accurately determined.^ It is not a sufficient 
reason for disallowing damages claimed that a 


party can state their amount only proximately; it 
is enough if from proximate estimates of witnesses 
a satisfactory conclusion can be reached.^ It is 
sufficient if there is '‘such certainty as satisfies the 
mind of a prudent and impartial person.’’® 

While damages may be recovered for injuries, 
although of such nature that the amount cannot be 
calculated by any fixed or certain rule, neverthe¬ 
less the essential elements of the cause of action 
must be established* and the evidence must support 
legal inferences under which just and reasonable 
compensation may be computed by the best rule 


121 S.W.2d 4S3—Graham Hotel Co. 
V. Garrett, Civ.App., 33 S.W.2d 522, 
error dismissed South. Chester 
Tube Co. V. Texhoma Oil & Refin¬ 
ing Co.. CiwApp., 264 S.vy. 108, er¬ 
ror dismissed, Com.App., 287 S.W. 
1111 . 

Va.—Manss-Owens Co. v. H. S. 
Owens & Son, 105 S.R 543. 129 Va. 
183. 

17 C.J. p 760 note 87. 

S&easouahle conject-ore may he ia- 
dulged in when the situation leaves 
no other course open.—Pelligrino v. 
Seventh Chelsea Corporation, 20 N.Z. 
S.2d 947. 

95. U.S.—Empire Oil & Refining Co. 
V. Hoyt, C.C.A.Mich., 112 F.2d 356 
—Connecticut Railway & Lighting^ 
Co. V. Palmer, C.C.A.Conn., 109 P. 
2d -568, certiorari granted Palmer 
V. Connecticut Railway & Lighting 
Co., 60 S.Ct. 894—Hendrick v. Per¬ 
ry, C.C.A.N.M., 102 P.2d 802—Mar¬ 
tins Fork Coal Co. v. Harlan-Wal- 
lins Coal Corporation, C.C.A.E:y,, 83 
F.2d 967, affirming, R.C., 14 F. 
Supp. 902—Rynveld v. Dupuis, C. 
C.A.Fla,. 39 F.2d 399—W. S. King 
& Co. V. United States, 80 Ct.Cl. 
325—Electric Boat Co. v. U. S., 66 
Ct.Cl. 333. 

Cal.—Rilovich v. Raymond, 67 P.2d 
1062, 20 Cal.App,2d 630—Hacker 
Pipe & Supply Co. v. Chapman 
Valve Mfg. Co., 61 P.2d 944, 17 
CaLApp.2d 265. 

Lst ,.—Germann v. 557 Tire Co., 120 So. 
13, 167 La. 578. 

Mass.—New York, N. H. & H. R. Co. 
V. Pierce Coach Lines. 183 N.E. 
836, 281 Mass. 479. 

Mich.—Callender v, Myers Regulator 
Co., 230 N.W. 154, 250 Mich. 298. 
Pa.—Stone v. C. I. T. Corporation, 
184 A. 674, 122 Pa.Super. 71. 

Tenn.—Provident Life & Accident 
Ins. Co. V. Globe Indemnity, Co., 3 
SAV.2d 1057, 156 Tenn. 571. 

Tex.—Powell Salt Water Co, v. Big- 
ham, Civ.App., 69 S.W.2d 788. 

Va.—Wyckoff Pipe & Creosoting Co. 

V, Saunders, 9 S.E.2d 318. 

17 C.J. p 760 note 88 . 

96- U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 


Mass., 51 S.Ct. 248, 282 U.S. 555, 75 

L.Ed. 544, reversing, C.C.A., Pater¬ 
son Parchment Paper Co. v. Story 
Parchment Co., 37 F.2d 537, cer¬ 
tiorari granted Story Parchment 
Co. v. Paterson Parchment Paper 
Co., 50 S.Ct. 334, 281 U.S. 711, 74 

L. Ed. 1133—Eastman Kodak Co. of 
New York v. Southern Photo Ma¬ 
terials Co., Ga., 47 S.Ct. 400, 273 

U. S. 359, 71 L.Ed. 684, certiorari 
denied 44 S.Ct. 453, 264 U.S. 597, 
68 L.Ed. 868 , affirming, C.C.A., 295 
F. 98—Hedrick v. Perry, C.C.A.N. 

M. , 1«« F.2d 802—Midland Valley 

R. Co. V. Excelsior Coal Co., C.C.A. 
Ark., 86 P.2d 177—Meltzer v. 
Pennsylvania R. Co., D.C.Pa., 29 F. 
Supp. 840. 

Conn.—Yantz v. Dyer, 181 A. 717, 120 
Conn. 600. 

Me.—Hincks Coal Co. v. Milan, 193 
A, 243, 135 Me. 203. 

Miss.—Montgomery Ward & Co. v. 
Hutchinson, 159 So. 862, 173 Miss. 
701. 

Mont.—Brown v. Hoihestake Ex¬ 
ploration Corporation, 39 P.2d 168, 
98 Mont. 305. 

N.J.—Oliver v. Autographic Register 
Co., 7 A.2d 797, 126 N.J.Eq. 18. 
N.Y.—Present v. GUazer, 232 N.Y.S. 

63, 225 App.Div. 23. 

Pa—^Weinglass v. Gibson, 14 Pa. 
List, & Co. 445, affirmed 155 A. 
439, 304 Pa. 203. 

Va.—^Wyckoff Pipe & Creosoting Co. 

V. Saunders, 9 S.E.2d 318. 

97. Conn.—Doeltz v. Longshore, 
Inc., 13 A.2d 505, 126 Conn. 597— 
Ward V* General Ice Cream Corpo¬ 
ration, 172 A. 781, 118 Conn, 363— 
Ball V. T. J. Pardy Const. Co., 143 
A, 855, 108 Conn. 549, 63 A.L.R. 
139. 

Mo.—^Kennett v. Katz Const." Co., 202 

S. W. 558,-273 Mo. 279. 

Pollution of stream. 

The court is not precluded from 
fixing reasonable damages caused by 
the pollution of a stream because 
sxich damages are difficult of ascer¬ 
tainment with exactness by reason of 
other causes contributing to the pol¬ 
lution.—Lawatsch v. Kingston, 124 
N.Y.S. 578, 68 Misc. 236. 

492 


- 98. Tex.—Williams v. Gardner, Civ. 
App., 215 S.W. 981, citing Corpus 
Juris—International, etc., R. Co, v. 
Stewart, Civ.App., 101 S.W. 282. 

17 C.J. p 761 note 89. 

99. U.S.—Christensen Mach. Co. v. 
U. S., C.C., 50 F.2d 282—Barrett 
Co. V. Panther Rubber Mfg. Co., C. 
C.A.Mass., 24 P.2d 329—Stentor 
Electric Mfg. Co. v. Klaxon Co., D. 
C.Del., SO F.Supp. 425. 

La.—White v. Halliburton Oil Well 
I Cementing Co., App., 185 So. 68 , 

I denying rehearing 183 So, 537. 

I Mo.—Northcutt v. St. Louis" Public 
1 Service Co., App., 48 S.W.2d 89. 
i N.Y.—Steitz v. Gifford, 19 N.E.2d 661, 
^0 N.Y. 15, 122 A.L.R. 292, affirm¬ 
ing 4 N.Y.S.2d 145, 254 App.Div. 
715. 

Pa.—Commonwealth, for Use of 
Rothstein, v. Stein, 192 A. 95, 326 
Pa. ,225. 

Tex.—South Chester Tube Co. v. 
Texhoma Oil & Refining, Co., Civ. 
App., 264 S.W. 108, error dismissed, 
Com.App., 287 S.W. 1111. 

17 C.J. p 761 note 90. 

Doctor bills, hospital bills, aad 
loss of services are capable of proof 
to mathematical certainty, and no 
jury is entitled to speculate on them. 
—Schultz V. Gilbert, 20 N.E.2d 884. 
300 Ill.App. 417. 

1 . U.S.—Rynveld v. Dupuis, C.C.A. 
Fla., 39 F.2d 399. 

17 C.J. p 761 note 91. 

2. Fla.—TWiyman v. Roell, 166 So. 
215, 218, 123 Fla. 2, citing Corpus 
Juris. 

»Miss.—Mississippi Power & Light 
Co. V. Pitts, 179 So. 363, 181 Miss. 
344. 

Kan.—^Uhrich Millwork v. J: B. 
Brewster Co., 261 P. 561, 124 Kan. 
679, quoting Corpus Juris. 

Or.—Brown v. McCloud, 190 P. 678, 
579, 96 Or. 549, citing Corpus Ju¬ 
ris. 

17 C.J. p 761 note 92. 

3- Ala.—^Brigham v. Carlisle, 78 
Ala. 243, 56 Am.R. 28. 

Fla.—Twyman v. Roell, 166 So. 215, 
123 Fla, 2. 
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available tinder the circumstances of the special 
case.'^ 

§ 27. - Uncertainty as to Existence or 

Cause 

No recovery may be had where it is not shown with 
reasonable certainty that damage was suffered and that 
such damage resulted from the act or omission com¬ 
plained of. 

Where it cannot be shown with reasonable cer¬ 
tainty that any damage resulted from the act com¬ 
plained of, there can be no recovery,^ unless, as is 
shown supra § 9, there is a cause of action proved 
entitling plaintiff to recover nominal damages. 

It is not essential that there be a uniformity of 
evidence as to the nature of the injury where its 
existence and cause is not disputed.^ 

Uncertainty as to cause. Where it is not 
shown with reasonable certainty that the harm or 
loss resulted from the act complained of, there 
can be no recovery of compensatory damages there¬ 
for.'^ This, however, is but a statement in anoth- 


§ 28 

er form of the rule requiring that damages be the 
natural and proximate consequences of the wrong¬ 
ful act.S 

Cause of disease. The mere fact that a certain 
diseased condition might consistently arise from 
the injury is insufficient to show that it was caused 
thereby.^^ The evidence should so exclude other 
causes, and the circumstances should be such that 
a reasonable inference arises that the injury caused 
the disease,and, if the party is addicted to habits 
which might induce the disease, this fact will be 
considered-^i 

§ 28, - Uncertainty as to Measure or Ex¬ 

tent 

Uncertainty as to the measure or extent of damages 
does not bar recovery of damages. 

The rule against the recovery of uncertain dam¬ 
ages generally has been directed against uncertain¬ 
ty as to cause rather than uncertainty as to meas¬ 
ure or extent.^2 other words, the rule against 


4- XT.S.—American Smelting, etc., 
Co. V. Riverside Dairy, etc., Farm, 
Utah, 23€ F. 510, 149 C.C.A. 562. 

5. TJ.S.—Calkins v. F. W. Wool- 
worth Co., C.C.A.Neb., 27 F.2d 3i4, 
certiorari denied F. W. Woolworth 
Co. V. Calkins, 49 S.Ct. 80, 27S U. 
S. 645, 73 L.Ed. 558.' 

Miss.—State Highway Commission v. 

Brown, 168 So. 277, 176 Miss. 23. 
Mont.—Butte Floral Co. v. Reed, 211 
P. 325, 65 Mont. 138. 

Or.—Chapman v. General Petroleum 
Corporation of California, 52 P.2d 
190, 152 Or. 147~Smith v. Pallay, 
279 P. 279, 130 Or. 282. 

Tex.—Southwest Battery Corporation 
V. Owen, 115 S.W.2d 1097, 131 Tex. 
423, affirming, Civ.App., 97 S.W.2d 
306—Capitol Hotel Co. v. Ritten- 
berry. Civ.App., 41 S.W.2d 697, 704, 
citing Corpus Juris. 

17 C.J. p 754 note 60. 

Injury and damage as essential to 
cause of action see Actions, § 15. 
Statutory provisions 

(1) Under some statutes no dam¬ 
ages may be recovered for breach 
of contract, which are not clearly 
ascertainable in both their nature 
and origin.—Chorn v. Williams, 99 
P.2d 1036, 186 Okl. 646—American 
Ins. Co. of Newark, N. J., v. Blake, 
49 P.2d 506, 173 Okl. 598—Dickerson 
V. Incorporated Town of Eldorado, 
166 F. 708, 64 Okl. 142. 

(2) Words “clearly” and “ascer¬ 
tainable,” as used in Comp.St.l921 
§ 5976, providing that damages can¬ 
not be recovered for breach of con¬ 
tract which are not clearly ascer¬ 
tainable in nature and origin, taken 
together, mean without obscurity, ob¬ 


struction, confusion, or uncertainty, 
and damage claimed must be made 
reasonably certain.—Davies v. Suth¬ 
erland, 256 P. 32, 123 Okl. 149—Baker 
& Strawn v. Miller & Jones Bros., 235 
P. 476, 109 Okl. 184. 

(3) Under such a statute dam¬ 
ages for a failure to perform certain 
work at an agreed rate are not re¬ 
coverable where plaintiff immediate¬ 
ly makes a contract with another for 
the same work at a lower rate.— 
Adkins v. Model Laundry Co., 268 P. 
939, 92 Cal.App. 575. 

(4) Damages to health, reputation, 
or feeling are not clearly ascertain¬ 
able in nature or origin.—McGregor 
V. Wright, 3 P.2d 624, 117 Cal.App. 
186. 

6 . Tex.—Texas, etc., R. Co. v. Suggs, 
62 Tex. 323. 

7. U.S.—Calkins v. F. "W. Wool- 
worth Co., C.C.A.Neb., 27 F.2d 314, 
819, citing Corpus Juris, and cer¬ 
tiorari denied F. W, Woolworth Co. 
V. Calkins, 49 S.Ct. 80, 278 U.S. 645, 
73 L.Ed, 558. 

Ark.—Fenton v. Price, 223 S.W. 364, 
145 Ark. 116. 

Miss.—S. H. Kress & Co. v. Sharp, 
126 So. 650, 156 Miss. 693. 68 

A.L.R. 167. 

Mont.—Brown v. Homestake Ex¬ 
ploration Corporation, 39 P.2d 168, 
98 Mont. 305—Butte Floral Co. v. 
Reed, 211 P. 325, 65 Mont. 138. 
N.J.—^Weiss V, Revenue Building & 
Loan Ass^n, 182 A. 891, 116 N.J. 
Law 208, 104 A.L.R. 129—Oliver v. 
Autographic Register Co., 7 A.2d 
* 797, 126 N.J.Eq. 18. 

N.Y.—Fuldner v, Trieb, 127 N.Y.S. 
330. 


Okl.—Baker & Strawn v. Miller & 
Jones Bros., 235 P, 476, 109 Okl. 
184. 

Or.—Spicer v. Benefit Ass’n of By. 
Employees, 17 P.2d 1107, 1109, 

citing Corpus Juris. 

17 C.J. p 755 note 63. 

Conflict with other evidence 
In New York, testimony of expert 
witness that he could not say with 
certainty that increased deafness re¬ 
sulted from accident was held not to 
render incompetent testimony previ¬ 
ously admitted as to deafness.—Ball 
V. Sheldon, N.Y., 218 F. 800, 134 C.C. 
A. 488. 

8 . U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 
Mass., 51 S.Ct. 248, 282 U-S. 555, 
75 L.Ed. 544, reversing, C.C.A., 
Paterson Parchment Paper Co. v. 
Story Parchment Co., 37 P.2d 537, 
certiorari granted Story Parchment 
Co. V, Paterson Parchment Paper 
Co., 50 S.Ct. 334, 281 U.S. 711, 74 
L.Ed. 1133. 

N.Y.—Taylor v. Bradley. 39 N.Y. 

129, 100 Am.D. 415, 4 Abb.Dec. 363. 
Proximate and natural consequences 
see supra §§ 18-25. 

9. Iowa.—Trapnell v. Red Oak 

Junction, 39 N.W. 884, 76 Iowa 
744. 

10 . N.Y-—Hoey v. Metropolitan St. 
R. Co., 74 N.Y.S. 1113, 70 App. 
Div. 60. 

17 C.J. P 756 note 66. 

11 . Ala.—Morrow v. North Bir¬ 
mingham St. R. Co., 13 So. 775. 

12 . U.S.—^Hedrick v. Perry, C.C.A. 

N.M.. 102 F.2d 802—Prejean v. 

Delaware-Louisiana Fur-Trapping 
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uncertain or contingent damages applies only to 
such damages as are not the certain results of the 
wrong, and to such as are the certain results but 
uncertain in amount^^ 

In many cases, although substantial damages 


are established, their amount is, in so far as sus¬ 
ceptible of pecuniary admeasurement, either en¬ 
tirely uncertain or extremely difficult of ascertain¬ 
ment; in such cases plaintiff is not denied all right 
of recovery,^^ and the amount is fixed by the court 


Co., C.C.A.La., 13 F.2d 71, revers¬ 
ing-, D.C., 8 F.2d 357—Linen 

Thread Co. v. Shaw, C.G.A.Mass., 

9 F.2d 17, affirming, D.C., The Sam 
& Priscilla, 275 F. 337. 

Ariz.—Jacobson v. Laurel Canyon 
Mining Co., 234 P. 823, 27 Ariz. 
546. 

Ark.—Black v.' Hogsett, 224 S.W. 
439, 145 x\rk. 178. 

Colo.—Westesen v. Olathe State 
Bank, 225 P. 837, 75 Colo. 340. 

Fla.—Twyman v. Roell, 166 So. 215, 
218, 123 Fla. 2, citing Corpus Ju.- 
ris. 

Ga.—^Ayers v. John B. Daniel Co., 
133 S.E. 878, 35 Ga.App. 511, citing 
Corpus Juris. 

Iowa.—City of Corning v. Xowa- 
Nebraska Light & Power Co., 282 
N.W*. 791, 225 Iowa 1380. , 

Kan.—Uhrich Millwork v. J. B. 
Brewster Co., 261 P. 561, 562, 124 
Kan. 579, quoting Corpus Juris. 

Ky.—Shields v. Booles, 38 S.'W.2d 
677, 680, 238 Ky. 673, citing Corpus 
Juris. 

Mich.—^Voss y. Adams, 259 N-W. 889, 
271 Mich. 203. 

Miss.—Shell Petroleum Corporation 
V. Tandell, 158 So. 787, 790, 172 
Miss. 55, citing Corpus Jtiris. 

Mo.—City of Kennett v. Katz Const.' 

Co., 202 S.W. 558, 273 Mo. 279. 

N.J.—Oliver v. Autographic Register 
Co., 7 A.2d 797, 126 N.J.Eq. 18. 

Okl.—^Ash V. Chas. F. Noble Oil & 
Gas Co., 223 P. 175. 96 Okl, 211 . 

Or.—^Krause v. Bell Potato Chip 
Co., 39 P.2d 363, 149 Or. 388— 
Blanchard v. Makinster, 1 P.2d 5 S3, 
585, citing Corpus Juris. 

Tenn.—Stevens v. Moore, App., 139 
S.W.2d 710. 

Tex.-—Southwest Battery Corporation 
V. Owen, 115 S,W.2d 1097, 131 Tex. 
423. affirming, Civ.App., 97 S.W. 2d 
306—^National Bank of Cleburne v. 
M. M. Pittman Roller Mill, Com. 
App., 265 S.W. 1024, 36 A.L.R. 1405, 
reversing, Civ.App., 252 S.W. 1096 
—^Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, er¬ 
ror dismissed, judgment correct— 
Graham Hotel Co. v. Garrett, Civ. 
App., 33 S.W.2d 522, error dis¬ 
missed—^Dale Oil & Refining Co. v. 
City of Tulia, Civ.App,, 25 SW.2d 
671—^Kennerly v. B. F. Avery & 
Sons Plow Co., Civ.App., 300 S.W. 
159, reversed, Com. App., B. F. 
Avery & Sons Plow Co. v. Kenner- 
ly, 12 S.W. 2d 140—Amarillo Oil Co. 
V. Ranch Creek Oil & Gas Co., Civ. 
App., 271 S.W. 145, error dismissed, 
Com.App., 288 S.W. 1114—Eureka 
Producing Co. v. Hoyt, Civ.App., 


266 S.W. 203—South Chester Tube 
Co. V. Texhoma Oil & Refining Co., 
Civ.App., 264 S.W. 108, error dis¬ 
missed, Com.App., 287 S.W. HU— 
Hagins v. Wilson, Civ.App., 262 S. 
W. 770. overruled 295 S.W. 922, 116 
Tex. 538—Payne v. Mt. Franklin 
Fuel & Feed Co., Civ.App., 234 S. 
W. 595, error refused—Merchants’ 
Life Ins. Co. v. Griswold, Civ. 
App., 212 S.W. 807, reversed on 
other grounds, Com.App., 237 S.W. 
232. 

Utah.—Burtenshaw v. Bountiful Irr. 
Co., 61 P.2d 312. 316, 90 Utah 196. 
quoting Corpus Juris. 

Va.—Kiser v. Amalgamated Cloth¬ 
ing Workers of America, 194 S.E. 
727, 732, 169 Va. 574, 114 A.L.R. 
1291, quoting Corpus Juris, 

17 C.J. p 756 note 69. 

13. U.S.—Story Parchment Co. v. 
Paterson Parchment Paper Co., 
Mass., 51 S.Ct. 248. 282 U.S. 555, 
To L.Ed. 544, reversing, C.C.A., 
Paterson Parchment Paper Co. v. 
Story Parchment Co., 37 P.2d 537, 
certiorari granted Story Parchment 
Co. V. Paterson Parchment Paper 
Co., 50 S.Ct. 334, 281 U.S. 711, 74 
L.Ed, 1133—Indian Territory Il¬ 
luminating Oil Co. V. Townley, C.C. 
A.Okl., 81 P.2d 159. 

Cal.—Hacker Pipe & Supply Co. v. 
Chapman Valve Mfg. Co., 61 P. 
2d 944, 17 Cal.App.2d 265. 

Kan.—Degnan v. Young Bros. Cattle 
Co., 103 P.2d 918, 922, citing Corpus | 
Juris. 

Or.—Blanchard v. Makinster, 1 F.2d 
583, 137 Or. 58. 

Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, 
error dismissed, judgment correct 
—^Reilly V. Birmingham, Civ.App., 
53 S.W.2d 825, error dismissed. 
Utah.—Burtenshaw v. Bountiful Irr, 
Co., 61 P.2d 312, 90 Utah 196. 

17 C.J. p 756 note 70. 

14. U.S.—Stanolind Oil & Gas Co. v. 
Kimmel, G.C.A.OkL, 68 P.2d 520— 
Hoffer Oil Corporation v. Carpen¬ 
ter, C.C.A.Okl., 34 F.2d 589, cer¬ 
tiorari denied 50 S.Ct, 158, 280 U. 
S, 60S, 74 L.Ed. 651—Calkins v. 

i F. W. Woolworth Co., C.C.A.Neb., 
27 F.2d 314, 320, citing Corpus Ju¬ 
ris and certiorari denied F. W. 
Woolworth Co. v. Calkins, 49 S.Ct. 
80, 278 U.S. 645, 73 L.Ed. 558— 
Fraser v. Geist, D.C.Pa., 1 P.R.D. 
267—Straus v. Victor Talking 
Mach. Co., C.C.A.N.Y., 297 F. 791. 
Ala.—Lindsey v. Kindt. 128 So. 139, 
221 Ala. 190. 

Ariz.—^Maricopa County Municipal 
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Water Conservation Dist. No. 1 v. 
Roosevelt Irr. Dist., 6 P.2d 898, 39 
Ariz. 3 57. 

Cal.—Long Beach Drug Co. v. United 
Drug Co., 89 P.2d 386, 13 CaL2d 
158, denying rehearing 88 P. 2 d 698 
—Hanlon Drydock & Shipbuilding 
Co. V. Southern Pac. Co., 268 P. 
385, 387, 92 Cal.App. 230, citing 
Corpus Juris—Pye v. Eagle Lake 
Lumber Co., 227 P. 193, 195, 66 Gal. 
App. 584, citing Corpus Juris. 

Colo.—City of Colorado Springs v. 

Street, 254 P. 440, 81 Colo. 181. 
Ga.—^Ayres v. John B. Daniel Co.. 

133 S.E. 878, 35 Ga.App. 511. 

Ill.—Johnston v. City of Galva, 147 
N.E. 453, 316 Ill. 598, 38 A.L.R. 
1384, reversing 232 Ill.App. 632— 
Thomas v. Ohio Coal Co., 199 Ill. 
App. 50. 

La.—Murlf v. Louisiana Highway 
Commission, App., 146 So. 328, re¬ 
hearing denied 146 So. 767. 

Mass.—Cross v. Sharaffa, 183 N.E. 
838, 281 Mass. 329—Birch v, Bos¬ 
ton & M. R., 156 N.E. 859, 259 
Mass. 528. 

Mich.—Stern Co. v. Friedman, 201 N. 

W. 961, 229 Mich. 623. 

Minn.—Dreelan v. Karon, 254 N.W. 
433, 191 Minn. 330—Miller v. Rei¬ 
ter, 192 N.W. 740, 155 Minn. 110. 
Mo.—City of Kennett v. Katz Const. 

Co., 202 S.W. 558, 273 Mo. 279. 
Mont.—Brown v. Homestake Explo¬ 
ration Corporation, 39 P.2d 168, 98 
Mont. 305—Hill v. Chappel Bros, 
of Montana, 18 P.2d 1106, 93 Mont. 
92. 

N.J.—Oliver v. Autographic Regis¬ 
ter Co., 7 A.2d 797, 126 N.J.Eq. 
18. 

N.M.—^Nichols v. Anderson, 92 P.2d 
781, 43 N.M. 296. 

N.Y.—Acunto V. Schmidt-Dauber Co., 
202 N.T.S. 1, 207 App.Div, 411— 
Prentiss v. Greene, 184 N.Y.S. 558, 
193 App.Div. 672—Harris Struc¬ 
tural Steel Co. v. Chapman, 295 N. 
T.S. 443, 162 Misc. 709—Loomis v. 
Hailston, 183 N.Y.S. 705. 

Okl.—Chorn v. Williams, 99 P.2d 
1036, 186 Okl. 646—Firestone Tire 
& Rubber Co. v. Sheets, 62 P.2d 91, 
178 Okl. 191. 

Or.—Chapman v. General Petroleum 
Corporation of California, 52 P.2d 
190, 152 Or. 147. 

Pa.—Darlington v. Bucks County 
Public Service Co., 154 A- 501, 303 
Pa. 288—Osterling v. Frick, 131 A. 
250, 284 Pa. 397—Stone v. C. I. T. 
Corporation, 184 A. 674, 122 Pa. 
Super. 71. 

S.C.—Hampton v. Supreme Lodge, K. 
P., Courts of Calanthe, Pride of 
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or by the jury in the exercise of a sound discre¬ 
tion under proper instructions from the court.15 
This is particularly true of torts,especially those 
resulting in personal injuries but even in the 
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case of contracts a party who has broken his con¬ 
tract will not ordinarily be permitted to escape lia¬ 
bility because of the uncertainty in the amount of 
damage resulting, and the fact that the full ex- 


Columbia No. 55, 159 S.E. 923, 161 
S.C. 540, 

Tenn.—Stevens v. Moore, App., 139 
S.W.2d 710. 

Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, 
888 , ciuoting Corpus Juris, and er¬ 
ror dismissed, judgment correct— 
Logan V. Elliott, Civ.App., 61 S. 
W.2d 157, error dismissed. 

Utah.—Burtenshaw v. Bountiful Irr. 

Co., 61 P.2d 312, 90 Utah 196. 

17 C.J. p 756 note 71. 

15. U.S.—Stanolind Oil & Gas Co., 
C.C.A.Okl., 68 F.2d 520—Hofter Oil 
Corporation v. Carpenter, C.C.A. 
OkL, 34 P.2d 587, certiorari de¬ 
nied 50 S.Ct. 158, 280 U.S. 60S. 74 
L.Ed. 651~Calkins v. F. W. Wool- 
worth Co., C.C.A.Neb., 27 P.2d 314, 
certiorari denied P. W. Woolworth 
Co. V. Calkins, 49 S.Ct. SO, 278 U.S. 
645, 73 L.Ed. 558—Prejean v. Del- 
aware-Louisiana Fur-Trapping Co., 
C.C.A.La., 13 P.2d 71, reversing, D. 
C., 8 F.2d 357. 

Cal.—California Orange Co. v. River¬ 
side Portland Cement Co., 195 P. 
694, 50 Cal.App. 522. 

Colo.—^Nielsen v. Hansford, 2A2 P. 
677, 78 Colo. 456. 

Ill.—See Curley v. City of Highwood, 
210 Ill.App. 494. 

La.—Murff v. Louisiana Highway 
Commission, App., 145 So. 328, re¬ 
hearing denied 146 So. 767. 

Mich.—Voss V. Adams, 259 N.W. 889, 
890, 271 Mich. 203, citing Corpus 
Juris. 

Mo.—Dick V. Puritan Pharmaceutical 
Co., App., 46 S.W.2d 941. 

Or.—Brown v. McCloud, 190 P. 578, 
96 Or. 549. 

Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, 
error dismissed, judgment correct 
—Graham Hotel Co. v. Garrett, 
Civ.App., 33 S.W.2d 622, error dis¬ 
missed. 

Utah.—Burtenshaw v. Bountiful Irr. 

Co., 61 P.2d 312, 90 Utah 196. 

Va.—^Wood V, Pender-Doxey Grocery 
Co., 144 S.E. 635, 151 Va. 706— 
Manss-Owens Co. v. H. S. Owens & 
Son, 105 S.E. 543, 129 Va. 183. 

17 C.J. p 757 note 72. 

16. U.S.—Eastman Kodak Co. of 
New Torb Southern Photo Ma¬ 
terials Co., Ga., 47 S.Ct. 400, 27^ 

U. S. 359, 71 L.Ed. 684, affirming, 
C.C.A., 295 P. 98, certiorari denied 
44 S.Ct. 453, 264 U.S. 597, 68 . L.Ed. 
868 —Palstaff Brewing Corporation 

V. , Iowa Fruit & Produce Co., C.C. 
A.Neb., 112 F.2d 101. 

Colo.—Bullerdick v. Pritchard, 8 P. 
2d 705, 90 Colo. 272. , ' 


Ul-—Clark v. Public Servuce Co., 27S 
Ill.App. 426. 

La.—Germann v. 557 Tire Co., 120 So. 
13, 167 La. 578- 

Mich.—Voss V. Adams, 259 N.W. SS9, 
271 Mich. 203. 

Mont.—Hill V. Chappel Bros, of Mon¬ 
tana, IS P.2d 1106, 1110, 93 Mont. 
92, citing Corpus Juris. 

Or.—Brown v. McCloud, 190 P. 578, 
96 Or. 549. 

Pa.—^Newcomer v. South Fayette 
I Coke Co., 176 A. 228, 317 Pa. 108. 
17 C.J- p 757 note 73. 

Rule otherwise stated 
Where the tort itself is of such a 
nature as to preclude the ascertain¬ 
ment of the amount of damages with 
certainty, it would be a perversion of 
fundamental principles of justice to 
^deny all relief to the injured person, 
and thereby relieve the wrongdoer 
from making any amend for his acts. 
In such case, while the damages may 
not be determined by mere specula¬ 
tion or guess, it will be enough if 
the evidence shows the extent of the 
damages as a matter of just and 
reasonable inference, although the 
result may be only approximate. 
The wrongdoer is not entitled to 
complain that the damages cannot be 
measured with the exactness and 
precision that would be possible if 
the case, which he alone is responsi¬ 
ble for making, were otherwise.— 
Story Parchment Co, v. Paterson 
Parchment Paper Co., Mass., 51 S.Ct. 
248, 282 U.S. 555, 75 L.Ed. 544, re¬ 
versing, C.C.A., Paterson Parchment 
Paper Co. v. Story Parchment Co., 
37 P.2d 537, certiorari granted Story 
Parchment Co. v. Paterson Parch¬ 
ment Paper Co., 50 S.Ct. 334, 281 U.S. 
711, 74 L.Ed. 1133—Midland Valley 
R. Co. V. Excelsior Coal Co., C.C.A. 
Ark., 86 F.2d 177—Meltzer v. Penn¬ 
sylvania R. Co., D.C.Pa., 29 F.Supp. 
840. 

Interference with contractual rela¬ 
tions 

That there was element of uncer¬ 
tainty in assessment of damages for 
inducing breach of contract was not 
bar to recovery.—H. D. Watts Co. 
v. American Bond & Mortgage Co„ 
166 N.E. 713, 267 Mass. 541, 84 A. 
L.R. 12 . 

17. Conn.—Ward v. General Ice 
Cream Corporation, 172 A. 781, 118 
Conn. 363—Ball v, T. J. Pardy 
Const. Co., 143 A. 855, 108 Conn. 
549, 63 A.L.R. 139. 

Ky.—^Ashland Coca Cola Bottling Co- 
V. Brady, ' 66 S.W.2d 57, 252 Ky. 
183—^Warfield Natural Gas Co. v. 
Wright, 54 S-W.'2d 666 , 246 Ky. 
208. ' • 


Mo.—Northeutt v. St. Louis Public 
Service Co., App., 48 S.W.2d 8 9. 
Pa.—Stone v. C. I. T, Corporation, 
184 A. 674, 122 Pa.Super. 71. 

Tex.—Durham v. Wichita Palls & S. 

R. Co., Civ.App., 92 S.W,2d 282, 
reversed on other grounds Wichita 
Falls & S. R. Co. V. Durham, 120 

S. W.2d 803, 132 Tex. 143, 120 A. 
L.R. 1497. 

17 C.J. p 757 note 74. 

Malpractice 

Such a rule is particularly applica¬ 
ble in a case of malpractice because 
a patient is entitled to proper treat¬ 
ment, and whatever of decreased 
danger and suffering and increased 
chance of comfort and cure proper 
practice may afford.—Voss v. Adams, 
259 N.W, 889. 271 Mich. 203. 

18. U.S.—Connecticut Railway & 
Lighting Co. v. Palmer, C.C.A. 
Conn., 109 P.2d 568, certiorari 
granted Palmer v. Connecticut 
Railway & Lighting Co., 60 S.Ct. 
894—Stanolind Oil & Gas Co. v. 
Kimmel, C.C.A.Okl., 68 F.2d 520 
—Rynveld v. Dupuis, C.C.A.Fla., 
39 P.2d 399—Hoffer Oil Corpora¬ 
tion V. Carpenter, C.C.A.Okl., 34 P. 
2d 587, certiorari denied 50 S.Ct. 
158, 280 U.S. 608, 74 L.Ed. 651— 
Calkins v. P. W. Woolworth Co., 
C.C.A.Neb., 27 P.2d 314, certiorari 
denied F. W. Woolworth Co. v. 
Calkins, 49 S.Ct. 80, 278 U.S. 645, 
73 L.Ed. 558—Prejean v. Delaware- 
Louisiana Fur-Trapping Co., C.C. 
A.La., 13 P.2d 71, reversing, D.C., 

8 P.2d 357. 

Ariz.—Lorden v. Snell, 4 P.2d 392, 
39 Ariz. 128. 

Cal.—Fishbaugh v. Fishbaugh, 101 P. 
2 d 1084—Long Beach Drug Co. v. 
United Drug Co., 89 P.2d 386, 13 
Cal. 2 d 158, denying rehearing 88 P. 
2d 698—Hartman Ranch Co, v. As¬ 
sociated Oil Co., 73 P.2d 1163, 1174, 
10 Cal. 2d 232, citing Corpus Juris 
—^Hollywood Cleaning & Pressing 
Co. V. Hollywood Laundry Serv¬ 
ice, 17 P.2d 712, 217 Cal. 131— 
Sobelman v. Maier, 262 P. 1087, 203 
Cal. 1—Caspary v. Moore, 70 P.2d 
224, 21 Cal.App.2d 694—Rilovich v. 
Raymond, 67 P.2d 1062, 20 Cal.App. 
2 d 630—^Meyers v. Nolan, 63 P. 2 d 
1216, 18 Cal.App.2d 319—Fowler v. 
Associated Oil Co., App., 63 P.2d 
1146, 1152, citing Corpus Juris— 
Hacker Pipe & Supply Co. v. Chap¬ 
man Valve Mfg. Co., 61 P.2d'944, 
17 Cal.App.2d 265—Meer v. Cerati, 
200 P. 501, 53 CaLApp. 497. 

Colo.—Goldstein v. Rocky Mouritain 
Envelope Co.. 241 P. 1110, 78 Colo- 
t 341. ’' ^ 
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tent of the damages for the breach must be a mat¬ 
ter of speculation is not a ground for refusing all 
damages.^9 So, in cases of tort, where there are 
elements of certainty as to a part only of the dam¬ 
ages which have resulted, leaving it apparent that 
there are actual damages beyond what can be thus 
accurately measured, plaintiff’s recovery is not 
limited to so much only as can be measured with 
certainty.20 

However, where actual pecuniary damages are 
sought, there must be evidence of their existence 
and extent,21 and some data from which they may 
be computed,22 No substantial recovery may be 
based on mere guesswork or inference; without 
evidence of facts, circumstances, and data justify¬ 
ing an inference that the damages awarded are 
just and reasonable compensation for the injury 
suffered and when compensatory damages are 
susceptible of proof with approximate accuracy 
and may be measured with some degree of certain- 
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ty, they must be so proved even in actions of tort.24 

Where there is evidence as to damage from va¬ 
rious causes, as to a portion of which defendant 
cannot be held responsible, and no evidence as to 
the portion of the damage resulting from the sepa¬ 
rate causes, the proof is too uncertain to permit the 
jury arbitrarily to apportion a part of all of the 
proved damages to the acts for which defendant is 
responsible.25 On the other hand, however, it has 
been held that where the evidence clearly shows 
some substantial damages to which plaintiff is enti¬ 
tled, he is not confined to a recovery of mere nom¬ 
inal damages by a failure to show as to aM of the 
items of damage that defendant was responsible 
therefor and in the case of concurrent torts 
by several the difficulty of ascertaining with exact¬ 
ness the proportion of damage caused by each tort¬ 
feasor is not a ground for denying the right to 
recover a substantial sum, where the best evidence 
of which the <case is susceptible, reasonably tend¬ 
ing to show the relative proportion, is adduced.27 
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Conn.—Doeltz v. Longrshore, Inc., 13 
A.2d 505, 126 Conn. 597. 

Idaho.—Be Winer v. Nelson, 33 P. 

2d 356, 54 Idaho 560. 

Iowa.—City of Corning v. lowa-Ne- 
hraska Light & Power Co., 282 N. 
W. 791, 225 Iowa 1380. 

Mass.—Graustein v. H. P. Hood & 
Sons, 200 N.B. 14, 293 Mass. 207. 
Mich.—Be Vries v. Meyering Land 
Co., 226 N.W. 824, 248 Mich. 128. 
Miss.—Mississippi Power & Light Co. 
V. Pitts, 179 So. 363, 181 Miss. 344 
—Hawkins Hardware Co. v. Crews, 
169 So. 767, 176 Miss. 434—Mont¬ 
gomery Ward & Co. v. Hutchinson, 
159 So. 862, 173 Miss. 701. 

Mo.—^Smalley v. Wunderlich, App., 
62 S.W.2d 919. 

Mont.—Brown v. Homestake Explo¬ 
ration Corporation, 39 P.2d 168, 98 
Mont. 305. 

N.M.—^Nichols v. Anderson, 92 P.2d 
7S1, 43 N.If. 296. 

N.T.—MacGregor v. Watts, 5 N.T.S. 
2d 525, 254 App.Biv. 904, reargu¬ 
ment denied 7 N.Y.S.2d 220, 255 
App.Biv. 783. 

Or.—Turner v. Jackson, 11 P.2d 1048, 
139 Or, 539, affirming 4 P.2d 925, 
139 Or. 539—Smith v. Pallay, 279 
P. 279, 130 Or. 282. 

Tex.—Southwest Battery Corporation 
V. Owen, 115 S.W.2d 1097, 131 Tex. 
423, affirming, Civ,App., 97 S.W.2d 
306—South Chester Tube Co. v. 
Texhoma Oil & Refining Co., Civ. 
App., 264 S.W. 108, error dismissed, 
Com.App., 287 S.W. 1111. 

Va.—^Wyckoff Pipe & Creosoting Co. 
V. Saunders, 9 S.E.2d 318—Kiser 
V. Amalgamated Clothing Workers 
of America, 194 S.B. 727, 169 Va. 
574, 114 A.L.R. 1291—Wood v. Pen- 
der-Boxey Grocery Co., 144 S.Et 


635, 151 Va. 706—Manss-Owens Co. 
V. H. S. Owens & Son, 105 S.B. 543, 
129 Va. 183. 

17 C.J. p 757 note 75. 

19. Pa.—Bastian v. Marienville 
Glass Co., 126 A. 798, 281 Pa. 313. 

Va.—Kiser v. Amalgamated Cloth¬ 
ing Workers of America, 194 S.K 
727, 169 Va. 574, 114 A.L.R. 1291. 

17 C.J. p 757 note 76. 

20 . Tex.—^Edens-Birch Lumber Co. 
V. Wood, Civ.App., 139 S.W.2d 881, 
888 , quoting Corpus Juris, and er¬ 
ror dismissed, judgment correct. 

17 C.J. p 758 note 77. 

21. Ala-—^Kershaw Mining Co. v. 
Lankford, 105 So. 896, 897, 213 Ala. 
630, quoting Corpus Juris. 

Ariz.—Spain v. Griffith, 25 P.2d 551, 
552, 42 Ariz. 304, citing Corpus Ju¬ 
ris. 

Mo.—Lee v. Armour Bldg. Co., App., 
18 S.W.2d 102 , 105, quoting Corpus 
Juris. 

Pa.—Bastian v, Marienville Glass 
Co., 126 A. 798, 281 Pa. 313. 

17 C.J, p 758 note 78. 

Begree of certainty see supra § 26 c. 

22 . Pa.—Osterling v. Frick, 131 A. 
250, 284 Pa. 397—Stone v. C. I. T. 
Corporation, 184 A. 674, 122 Pa.Su- 
per. 71. 

17 C.J. p 758 note 79. 

23. XJ.S.—Union Oil Co. of Califor¬ 
nia v. Hunt, C.C,A.Or., Ill F.2d 
269, 278, citing Corpus Juris. 

Colo.—Bullerdick v. Pritchard, 8 P. 
2d 705, 90 Colo. 272. 

Or.—^Porter Const. Co. v. Berry, 298 
P, 179, 184, 136 Or. 80, citing Cor¬ 
pus Juris. 

Pa.—^Bastian v. Marienville Glass 
Co., 126 A. 798, 281 Pa. 313—Ches- 
ney v, Lehigh Valley Coal Co., 12 
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Pa.Bist. & Co. 722, 9 Northumh 
Leg.J. 76. 

Tex.—Logan v. Elliott, Civ.App., 61 

S. W.2d 157, error dismissed. 

Utah.—Burtenshaw v. Bountiful Irr. 

Co., 61 P.2d 312, 90 Utah 196—B. 

T. Moran, Inc. v. First Security 
Corporation, 24 P.2d 384, 390, 82 
Utah 316, citing Corpus Juris. 

17 C.J. p 758 note 80. 

24. Ill.—Joliet V. Pox, 135 Ill.App. 
444. 

La.—Beale v. Ricker, 7 La.Ann. 667. 
Mo.—Buke V. Missouri Pac. R. Co., 
12 S.W. 636, 99 Mo. 347. 

25. Ala.—Kershaw Mining Co. v. 
Lankford, 105 So. 896, 897, 213 Ala. 
630, quoting Corpus Juris. 

Cal.—Wade v. Thorsen, 43 P.2d 592, 

5 Cal.App.2d 706—Austin v. Rob¬ 
erts, 20 P.2d 97, 99, 130 Cal.App. 
328, quoting Corpus Juris. 

Tex.—Houston Chronicle Pub. Co. v. 
Martin, Civ.App., 64 S.W.2d 816, 
819, error dismissed—Fort Worth 

6 B. S. P. Ry. Co. V. Alexander, 
Civ.App., 51 S.W.2d €44. 

17 C.J. p 759 note 82. 

26. Cal.—California Orange Co. v. 
Riverside Portland Cement Co., 195 
P. 694, 60 Cal-App. 522. 

N.M.—Rix V. Town of Alamogordo, 
77 P.2d 765, 42 N.M. 325. 

Pa.—McAllister v. Pennsylvania R. 
Co., 187 A. 415, 324 Pa. 65, affirm¬ 
ing 182 A. 738, 121 Pa.Super. 131 
—Osterling v. Prick, 131 A. 250, 
252, 284 Pa. 397, citing Corpus Ju¬ 
ris. 

17 C.J. p 759 note 83. 

27. Cal.—California Orange Co. v. 
Riverside Portland Cement Co., 195 
P. 694, 50 Cal.App. 522. 

Ky.—McCulloch Adm'r v. AbelFs 
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§ 29. Prospective and Anticipated Conse¬ 
quences 

Where a cause of action is complete, a recovery may 
be had of prospective damages reasonably certain to 
accrue. 

As a general rule, where a cause of action is 
complete a recovery may be had of prospective 
damages which it is reasonably certain will ac- 
crue.2S Where successive actions may be main¬ 
tained, see actions §§ 102-106, future damages are 
not recoverable.29 Conversely, where no subse¬ 
quent action may be maintained, all damages pres¬ 
ent and future may be recovered.^O 

§ 30. - Breach of Contract 

On an anticipatory breach of a contract, prospective 
damages may be recovered. 

Under circumstances amounting to an anticipato¬ 
ry breach of a continuing contract, see Contracts 
§ 472, the party aggrieved may sue at once and 
recover all damages flowing from the breach 
whether present or prospective.^^ 


If the breach does not discharge the entire con¬ 
tract, but gives rise to successive actions, future 
damages must be recovered in subsequent actions.^ ^ 

§31. - Torts 

a. In general 

b. Injuries to property 

a. In General 

Where it is established with reasonabie certainty, or, 
in some jurisdictions with Reasonable probability, that 
future consequences from an injury to the person will 
ensue, recovery for such future effects may be had. 

Where it is established that there will be fu¬ 
ture effects from an injury to the person, dam¬ 
ages therefor may be awarded,and to authorize 
a recovery for such future effects it is not nec¬ 
essary that they be permanent in their nature.^^ 
So, where the injuries are of a permanent nature 
there may be a recovery for consequences which 
have not yet actually ensued.^^ Hence, future 
consequences which are reasonably to be expected 


Adm’r, 115 S.W.2d 386, 272 Ky. 
756. 

Minn.—Viou v. Brooks-Scanlon Lum¬ 
ber Co., 108 891, 99 Minn. 97, 

9 Ann.Cas. 318. 

Mo.—Scheurer v. Banner Rubber Co.. 
126 S.W. 1037, 227 Mo. 347, 28 L. 
R.A„N.S., 1207, 21 Ann.Cas. 1110 
—Herod v. St. Louis-San Francisco 

R. Co., App., 299 S.W. 74, 78, cit¬ 
ing Corpus Juris. 

Keb.—Hagadone v. Dawson County 
Irr. Co., 285 N.W. 600, 603, 136 Neb. 
258, quoting Corpus Juris. 

Pa.—McAllister v. Pennsylvania R. 
Co., 182 A. 738, 741, 121 Pa.Super. 
i31, citing Corpus Juris. 

Tex.—Powell Salt Water Co. v. Big- 
ham, Civ.App., 69 S.W.2d 788, 790, 
citing Corpus Juris. 

17 C.J. p 759 note 84. 

28. Kan.—Sponable v. Thomas, 33 
P.2d 721, 724, 139 Kan. 710, quoting 

Corpus Juris. 

N.C.—Bryant v. Carrier, 198 S.E. 619, 
214 N.C. 191. 

17 C.L p 761 note 95. 

28. Mass.—^Vorenberg v. Wm. Pi- 
lene’s Sons Co., 122 N.E. 287, 232 
Mass. 153. 

17 C.J, p 762 note 96. 

SO. Kan.—Sponable v. Thomas, 33 P. 

2d 721, 139 Kan. 710. 

17 C.J. p 762 note 97. 

31. Ariz.—Lorden v. Snell, 4 P.2d 
392, 39 Ariz. 128. 

Cal.—^Hollywood Cleaning & Pressing 
Co. V, Hollywood Laundry Service, 
17 P.2d 712, 217 Cal. 131—Meer v. 
Cerati, 200 P. 501, 53 pal.App. 497. 
Ky.—^Kochenrath v. Christman, 203 

S. W. 738, 180 Ky. 799. 

Me.—Cooper v. Casco Mercantile 
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Trust Co., 186 A. 885, 134 Me. 372, 
111 A.L.R. 548. 

Mo.—McGee v. St. Joseph Belt Ry. 
Co., 110 S.W.2d 389, 232 Mo.App. 
639. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

Tex.—Universal Life & Accident Ins. 
Co. V. Sanders, 102 S.W.2d 405, 129 
Tex. 344, affirming Sanders v. Uni¬ 
versal Life & Accident Ins. Co., 
Civ..4pp., 74 S.W.2d 301. 

Ya.—^Kiser v. Amalgamated Clothing 
Workers of America, 194 S.E. 727, 
169 Va. 574, 114 A.L.R. 1291. 

17 C.J. p 762 note 99. 

Measure of damages see infra §§ 73- 
79. 

32. Mass.—^Vorenberg v. Wm. Fil- 
ene’s Sons Co., 122 N.E. 287, 232 
Mass. 153. 

17 C.J. p 762 note 96 [a] (1). 

33. Cal.—Graham v. Yellow Cab Co. 
of Los Angeles, 13 P.2d 773, 125 
Cal. App. 141. 

Kan.—Sponable v. Thomas, 33 P.2d 
721, 724, 139 Kan. 710, quoting Cor¬ 
pus Juris. 

N.J.—^Kimble v. Degenring, 186 A. 
451, 116 N.J.Law 602. 

N.T.—Schmidt v. Merchants De¬ 
spatch Transp. Co., 200 N.E. 824, 
270 N.Y. 287, 104 A.L.R. 450, mod¬ 
ifying 280 N.Y.S. 836, 244 App.Div. 
606, motion granted Labieko v. 
American Piano Co., 198 N.E. 534, 
268 N.Y. 639, reargument denied 
Schmidt v. Merchants Despatch 
Transp. Co., 2 N.E.2d 680, 271 N.Y. 
531. 

N.C.—Bryant v. Carrier, 198 S.E. 619, 
621, 214 N.C. 191, citing Corpus 
Juris —Ledford v. Valley River 

497 


Lumber Co., 112 S.E. 421, 183 N.C. 
614. 

Okl.—Sinclair Oil & Gas Co. v. Ar¬ 
mour, 45 P.2d 754. 172 Okl. 442. 
S.C.—Pinkussohn v. Great Atlantic & 
Pacific Tea Co., 192 S.E. 283, 184 
S.C. ITl. 

Tex.—Eastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S-W.2d 
750. 

3 C.J. p 123 note 67—17 C.J. p 762 
note 1, 

34. Ky.—City of Richmond v. Hill, 
242 S.W. 867, 195 Ky. 566. 

Tex.—Eastern Texas Electric Co. v. 
Baker, Civ.App., 238 S.W. 335, 33S, 
quoting Corpus Juris, and reversed 
on other grounds, Com.App., 254 S. 
W. 933. 

17 C.J. p 763 note 2. 

“Future” aud “permaueut’'^ distin¬ 
guished 

To say of a thing it is permanent 
means that it will continue regard¬ 
less of a contingency or fortuitous 
circumstance. There is a distinction 
between damages that will reasona¬ 
bly result in the future and perma¬ 
nent injuries. Proof of an injury 
which may cause future trouble is 
not necessarily a permanent injury, 
—^Derschow v. St. Louis Public Sert'- 
ice Co., 95 S.W.2d 1173, 339 Mo. 63— 
Lebrecht v. United Rys. Co. of St. 
Louis, 237 S.W. 112—Stahlberg v. 

1 Brandes, App., 299 S.W. S36—Per¬ 
kins V. United Railways Co., App., 
243 S.W. 224—Colby v. Thompson, 
App., 207 S.W. 73, 

35. Ind.—Southern Ry. Co. v. Jay¬ 
nes, App., 140 N.E. 556. 

17 C.J. p 763 note 3. 

Recovery for future pain and suf¬ 
fering see infra H 62, 5^. 
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to follow an injury may be given in evidence for 
the purpose of enhancing the damages to be award- 
ed.^^ 

Certainty. As a general rule, sometimes as a 
result of statutory regulation, it is necessary that 
there exist a reasonable certainty that the appre¬ 
hended future consequences will ensue from the 
original injury.^*^ In some jurisdictions, however, 
it is held to be sufficient that the result shall be 
likely or reasonably probable.^^ 

Future consequences *are not to be considered 
where no proof of such consequences has been 
introduced in evidence.^^ 


Questions of law or ffact. As is shown infra § 
176, where the evidence is conflicting, the question 
whether future consequences will ensue is one of 
fact for the jury. 

b. Injuries to Property 

Prospective damages are recoverable for a perma¬ 
nent, but not for a temporary, injury to real estate. 

For a permanent injury to, or trespass on, real 
estate, \\l damages, past and prospective, are re¬ 
coverable in one action but, where the injury 
or trespass is ^only temporary in character, only 
such damages are, in general, recoverable as have 
accrued up to the date of the institution of the ac- 


3S. Or.—Barron v. Duke, 250 P. 62S, 
120 Or. ISl, 

17 C.J. p 764 note 6. 

37. Cal,—Bellman v. San Francisco 
High School D:st., 73 P.2d 596, sub¬ 
sequent opinion 81 P.2d 894, 11 Cal. 
2d 576—Van Derhoof v. Chambon, 

8 P.2d 925, 121 Cal.App. 118. 

Iowa.—Shuck v. Keefe. 218 N.W. 31, 
205 Iowa 365—Duncan v. Iowa Ry. 
& Light Co., 187 N.W. 486, 194 
Iowa 469—Toung v. Mandis, 1S4 N. 
W. 302, 191 Iowa 1328. 

Mich.—Gardner v. Boyer's Estate, 276 
N.W. 552,’282 Mich. 552—Main v. 
Grand Rapids, G- H. & M. Ry, Co., 
174 N.W. 157, 207 Mich. 473— 

Laskowski v. People’s Ice Co., 168 
N.W. 940, 203 Mich. 186. 

Minn.—Romann v. Bender, 252 N.W. 
SO, 190 Minn. 419. 

Mo.—Derschow v. St. Louis Public 
Service Co., 95 S.W.2d 1173, 339 
Mo. 63—Clark v. Mississippi Riv¬ 
er & B. T. Ry., 23 S.W.2d 174, 324 
Mo. 406—Lebrecht v. United Rys. 
Co. of St. Louis, 237 S.W. 112— 
-Stahlberg v. Brandes, App.. 299 S. 
W. 836—Stremph v. Loethen, App., 
203 S.W. 238. 

Neb.—Schwarting v. Ogram, 242 N, 
W. 273, 123 Neb. 76, 81 A.L.R. 769 
—Eurkamp v. Roberts Sanitary 
Dairy, 219 N.W. 805, 117 Neb. 60. 
N.Y.—Reynolds V. Huff, 226 N.Y.S. 

390, 222 App.Div. 835. 

N.C.—Bryant v. Carrier, 198 S.B. 619, 
621, 214 N.C. 191, citing Corpus 
Juris—Pinkussohn v. Great Atlan¬ 
tic & Pacific Tea Co., 192 S.B. 28S, | 
184 N.C. 171. 

Ohio.—Martin v. Cincinnati St. Ry. 
Co., 22 N.E.2d 7^5, 61 Ohio App. 
375—Toledo Rys. &■ Light Co. v- 
Foland, 7, Ohio App. 397. 

Okl.—Sloan v. Anderson, 18 P.2d 274, 
ICO Okl. 180. 

Or.—Barron v. Duke, 250; P. 628, 120 
Or. 181.. ^ 

Vt.—Howiey v. Kantor, 163 A. 628,. 
631, 105 Vt- 128, citing Corpus Ju¬ 
ris, 

W.Va.—Wilson v. Fleming,”' 109 S.B. 

810, S9 W.Va. 553. 

17 C.J,^ p 764 note $. 


Certainty generally see supra §§ 26- 
28. 

Known as “reasonable certainty” rule 
The "reasonable certainty" rule, 
which is in effect in some states, 
permits recovery of damages only 
for such future pain and suffering 
as ,is reasonably certain to result 
from the injury received.—Pretty- 
man V. Topkis, Del.Super., 3 A.2d 
708. 

Certainty within statutory regula¬ 
tions 

"Certain," as used in Comp.L.1913 
§ 7141, providing that damages may 
be awarded in a judicial proceeding 
for detriment resulting after the 
commencement thereof, or certain to 
result in the future, is not used in 
the absolute sense, and cannot be 
construed as only embracing those 
consequences or elements of damag¬ 
es which are absolutely certain to 
follow a given injury, for future 
happenings are necessarily somewhat 
uncertain.—Larson v. Russell, 176 
N.W. 998, 45 N.D. 33. 

“Beasonably apparent” as equivalent 
to ^‘reasonably certain” 

Iowa.—Harrison v. Ayrshire, 99 N.W. 

132, 123 Iowa 528. 

17 C.J. p 764 note 8 [c]. 

33. Tex,—City of Abilene v. McMa¬ 
han, Com.App., 292 S.W. 525, dis¬ 
missing error McMahan v. City of 
Abilene, Civ.App., 261 S.W. 455 -t— 
City of Amarillo v. Rust, Civ.App., 
45 S.W.2d 285. 

17 C.J. p 765 note 9. 'r 
Instructions as to remote or specula¬ 
tive damages see infra § 183. 
K^own as “reasonable probability” 
rule 

The "reasonable probability” rule, 
which is in effect in some states, per¬ 
mits recovery of damages for future 
pain and suffering as is reasonably 
probable to result from injury re¬ 
ceived.—^Prettyman v. Topkis, Del. 

’ Superb, 3 A.2d 708. 

“Probability” as distinguished from 
“certainty” 

Conn.—Johnson v. Connecticut Cp., 
83 A. 530. 85 Conn. 438. 

17 C.J. p 765 note 9' [aj- 


“Might” result 

There was no reversible error in 
allowing a witness to testify that if 
plaintiff's condition continued "it 
might result in insanity."—Rapid 
Transit R. Co. v. Allen, 117 S.W. 486, 
54 Tex.Civ.App. 245. 

39- Iowa.—Shultz v. Griffith, 72 N. 
W. 445, 103 Iowa 150, 40 L.R.A. 
117. 

17 C.J. p 765 note 10. 

40. Mich.—Strong v. Neidermeier, 
202 N.W. 938, 940, 230 Mich. 117, 
quoting Corpus Juris. 

Tex.—El Paso County v. Elam, Civ. 

App., 106 S.W.2d 393. 

17 C.J. p 766 note 18—43 C.J. p 1319 
note 61. 

Damages for construction of rail¬ 
road see the C.J.S. title Railroads 
§ 476, also 51 C.J. p 1134 note 65 
et seq. 

Damages for nuisance see the C.J.S. 
title Nuisances •§ 175, also 46 C.J. 
p 827 note 16 et seq. 

Damage for trespress see the C.J.S. 
title Trespass §§ 118, 119, also 63 
C.J. p 1050 note 87 et seq. 

Damages from operation of railrpad 
see the C.J.S. title Railroads § 483, 
also 51 C.J. p 1143 notes 22-24. 
Splitting causes of action see Ac¬ 
tions §§ 102-106. 

Included in permanent damages 
Recovery for permanent damages 
to realty must include all past dam¬ 
ages, and also present and future 
damages that might arise from such, 
injuries.—Argo.OJ C©. v. Snouffer, 52 
P.2d 803, 175 Okl. 382. 

Permanent recovery affecting con¬ 
tinuance of nuisance , . , 

, The recovery of permanent dam¬ 
ages incident to the erection and 
maintenance of a plant which con¬ 
stitutes an indictable public nuisance 
W'ill not justify a continuance of the 
negligent methods in the operation 
of the plant without liability for 
further damages,—Moser v. Burling¬ 
ton, 78 S.E: 74, 162 N.C. 141. 
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or time o£ the trial,and siieh other special 
damages as may be shown,*^3 s^^h as the cost of 
repairing or restoring the property.44 The reason 
of this distinction between permanent and tempo¬ 
rary injuries is that the law will not presume the 
continuance of the latter class of wrongs, but rath¬ 
er, as they are of a nature temporary and remedi¬ 
able, will suppose their discontinuance and abate¬ 
ment after a recovery in damages therefor;^® if 
in such cases all damages were recoverable in a 
single action, and successive suits could not be 
maintained, a verdict and judgment in the first 
action would operate as a virtual purchase of the 
right by defendant to do that on account of which 
the action for damages was brought, and in a 
sense legalize his wrong.^® 

Where the injury is of such a character as to 
give rise to successive causes of action, see Ac¬ 
tions § 104, future damages cannot be recovered.^'^ 
Furthermore, speculative future damages may not 
be recovered.^S 


§ 32. Avoidable Consequences 

The rule of “‘avoidable consequences” Imposes a duty 
on a person injured to minimize damages, and is to be 
distinguished from contributory negligence. 

The rule of ‘^avoidable consequences'^ is a rule 
which imposes a duty on a person injured to min¬ 
imize damages,43 which duty is discussed infra §§ 

33-36. 

The rule of avoidable consequences is to be dis¬ 
tinguished from contributory negligence in that 
contributory negligence is a bar to the action while 
the rule of avoidable consequences merely goes to 
the reduction of damages caused by defendant.^^ 

§ 33. - Duty to Prevent or Reduce Dam¬ 

ages in General 

No recovery may be had for losses which the person 
injured might have prevented by reasonable efforts and 
expenditures. 

As a general rule, sometimes expressed in stat¬ 
utory enactments, there can be no recovery for 
losses which might have been prevented by rea¬ 
sonable efforts on the part of the person injured,^^ 


41. Ala.—Ginzler v. Birmingham, 60 
So. 976, 6 Ala.App. 666. 

17 C.J. p 767 note 19—43 C.J, p 1320 
note 65. 

42. Tex.—Lone Star Gas Co. v. Hut¬ 
ton, Com.App., 58 S.W.2d 19, re¬ 
versing, Civ.App., 37 S.‘W'.2d 329— 
San Antonio v. Mackey, 36 S.W. 
760, 14 Tex.Civ.App. 210. 

Private property owner can recov¬ 
er temporary damages for continuing 
or recurrent wrong* to time of trial. 
—Winchester v. Byers, 145 S.E. 774, 
196 N.C.‘383. 

43. W.Va.—McHenry v. Parkers¬ 
burg,, 66 S.E. 750, 66 W.Va, 533, 29 
L.R.A.,N.S., 860. 

43 C.J. p 1320 note 68. 

44. Ky.—Toebbe v. Covington, 141 
S.W. 421, 145 Ky. 763—Ewing v. 
Louisville, 131 S.W. 1016, 140 Ky. 
726, 31 L.R.A.,N.S., 612. 

45- Iowa.—Bizer v. Ottumwa Hy¬ 
draulic Power- Co., 30 N.W. 172, 
70 Iowa 145. 

17 C.J. p 767 note 20. 

Permanent and temporary Injury 
distingniished 

Minn.—Worden v. Bielenberg, 138 N". 

W. 314, 119 Minn. 330, 332. 

17 C.J. p 765 note 18 [a], p 767 note 
19 [aj (2). 

What constitutes temporary or con¬ 
tinuing injury 

Minn.—^Worden v. Bielenberg, 138 N. 

W. 314, 119 Minn. 330, 332. 

17 C.J. p 767 note 19 [a], 

46- Tenn.—Nashville v. Comar, 12 
S.W. 1027, 88 Tenn. 415, 7 L.R.A. 
465. 

17 C,J. p 767 note 21, 


47. Mich.—O’Donnell v. Oliver Iron 

Mining Co., 262 N.W. 728, 273 

Mich. 27. 

17 CJ. p 767 note 22. 

48. Wash.—Boston Trust Co. v. Eve- 
ion Co., 164 P. 606, 96 Wash. 31. 

17 C.J. p 767 note 23. 

Uncertain, speculative, and con¬ 
tingent damages see supra § 26. 

49. Kan.—^Lips v. Opp, 96 P.2d 865, 
150 Kan. 745. 

’Mitigation or reduction of damages 
see infra §§ 96-99. 

50. Kan,—^Lips v. Opp. supra—St. 
Paul Fire & Marine Ins. Co, v. Big¬ 
ger, 182 P. 184, 105 Kan. 311. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields, 195 So. 489, suggestion of 
error overruled 196 So. 503. 

S.C.—Currie v. Davis, 126 S.E. 119, 
130 S.C. 408, petition dismissed 
Davis V. Currie, 45 S.Ct. 88, 266 

U. S. 182, 69 L.Ed. 234, 

45 C.J. p 983 note 69 [b]. 

Failure to prevent or reduce dam¬ 
ages as contributory negligence 
see the C.J.S. title Negligence § 
135, also 45 C.J. p 983 note 69. 

51- U.S.—Weed v. Lyons Petroleum 
Co., D.C,1923, 294 F. 725, affirmed, 
C.C.A., Lyons Petroleum Co. v. 
Weed,' 300 F. 1005. 

Ala.—^Finley v. City of Decatur, 150 
So. 686, 687, 227 Ala. 452, citing 
Corpus Juris—^Mobile &■ O. R. Co. 

V, Red Feather Coal Co., 119 So. 
606, 609, 218 Ala, 582, citing Cor¬ 
pus Juris—^Brotherhood of Rail¬ 
road Trainmen v. Barnhill, 108 So. 
456, 459, 214 Ala. 565, 47 A.L.R. 
270, citing Corpus Juris—^Ameri¬ 
can Ry. Express Co. v. Judd, 104 
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So. 418, 213 Ala. 242—Montgomery 
Bank & Trust Co. v. Kelly, 81 So. 
612, 616, 202 Ala. 656, citing Cor¬ 
pus Juris —Standard Oil Co. v. 
Lloyd, 159 So. 371, 373, 26 Ala.App. 
306, citing Corpus Juris —Illinois 
Cent R. Co. v. Elliott, 92 So, 582, 
17 Ala.App. 134—Birmingham Ry. 
Light & Power Co. v. Ashworth, 86 
So. 82, 17 Ala.App. 451, certiorari 
denied Ex parte Ashworth, 86 So. 
84, 204 Ala. 391. 

Ark.—Missouri Pac. R. Co. v. Baker, 
64 S.W.2d 321, ISS Ark. 143. 

Cal.—Schultz V. Town of Lakeport, 
55 P.2d 485, 5 Cal.2d 377, 108 A.L. 
R. 1168—Schultz V. Town of Lake- 
port, 54 P.2d 1110, 5 Cal.2d 377, 108 
A.L.R. 1168—Sargent v. North End 
Water Co„ 213 P. 33, 190 Cal. 512 
—McNary v. Hanley, 20 P.2d 966, 
131 Cal.App, 188—Kornblum v. 
Bank of Italy, 222 F. 143, 64 Cal. 
App. 170. ” 

Del.—^Wise v. Western Union Tele¬ 
graph Co., 181 A. 302, 7 W.W- 
Harr. 203. 

Ga,—^Benton v. Roberts, 134 S.E. 846, 
35 Ga.App. 749. 

Ill.—Cedar Rapids & Iowa. City Rail¬ 
way & Light Co. V. Sprague Elec¬ 
tric Co., 117 N.E. 461, 280 Ill. 386, 
L.R.A.1918B 200, affirming 203 Hi. 
App. 424—Salaban v. East St. Louis 
& Interurban Water Co., 1 N.E.2d 
731, 284 Ill.App. 358. 

Ind.—Indiana Pipe Line Co. v. 
Christensen,, 143 N.E. 596, 195 Ind. 
106—State v, McNelis," 122 N.E. 
690, 72 Ind.App. 231. 

Iowa.—Corcoran v. City of Des 
Moines, 215 N.W- 948, 205 Iowa 
405—International Harvester Co. 
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especially where the act is not willful or intention- j al or continued in bad faith.52 The rule is a 


of America v. Chicago, M. & St. 
P. Ry. Co., 172 N.W. 471, IS6 Iowa 
86 . 

Kam—Winfrey v. Galena Automobile 
Co., 214 P. 781, 113 Kan. 343. 

—Brumfield v. Consolidated Coach 
Corporation, 40 S.W.2d 356, 240 Ky. 

1 . 

La.—^Ales W. Rothschild & Co. v. 
Lynch, 129 So. 725, 171 La. 114— 
Andrews v. Foster, App., 170 So. 
563, amending 169 So. 103—Clark 
V. Louisiana Ry. & Nav. Co., 134 
So. 116, 16 La.App. 369. 

.Me.—Isenman r. Burnell, 130 A, 868. 
125 Me. 57. 

Mich.—Sullivan v. Pittsburgh S. S. 

Co., 203 N.W. 126, 230 Mich. 414. 
Miss.—Yazoo & M. V. R, Co. v. 
Fields, 195 So. 489, suggestion of 
error overruled 196 So. 503—Tri- 
State Transit Co. v. Martin, 179 So. 
349, 181 Miss. 388—North Ameri¬ 
can Accident Ins. Co. v. Hender¬ 
son, 177 So. 528, 180 Miss. 395— 
Mars V. Hendon, 171 So. SSO, 178 
Miss. 157, suggestion of error 
overruled 173 So. 286, 178 Miss. 157 
—Scott & Garrett v. Green River 
Lumber Co., 77 So. 309, 116 Miss. 
524. 

Mo.—Bradfield v. Kansas City, App., 
204 S.W. 819. 

Neb.—Marcell v. Midland Title Guar¬ 
antee & Abstract Co., 199 N.W. 731, 
112 Neb. 420. 

N.Y.—Den Norsks Ameriekalinje 
Actiesselskabet v. Sun Printing & 
Publishing Ass’n, 122 N.B. 463, 
226 N.Y. 1, reversing 169 N.Y.S. 
1091, 183 App.Div. R90—Richmond 
Hill Realty Co. v. East Richmond 
Hill Land Co., 285 N.Y.S. 424, 246 
App.Div. 301—Hayward v. Ed¬ 
wards, 4 N.Y.S.2d 699, 167 Misc. 
694—^Harris Structural Steel Co. v. 
Chapman, 296 N.Y.S. 443, 162 Misc. 
709—Hendrlckson-McCabe Const. 

Co. V, State, 199 N.Y.S. 668. 120 
Misc. 818. 

N.C.—First Nat. Pictures Distribut¬ 
ing Corpoa*ation v. Sewell, 171 S.E. 
354, 205 N.C. 359—Monger v. Lut- 
terloh, 142 S.E. 12, 195 N.C. 274— 
Shaw V. City of Greensboro, 101 S. 
E. 27, 178 N.C. 426—Pendergraph 
V. American Ry. Express Co., 100 
S.E. 525. 178 N.C. 344. 

Ohio.—^Phillips v. Sharp, 185 N.E. 

562, 44 Ohio App. 311. 

Okl.—Cities Service Gas Co. v. Eg- 
gers, 98 R2d 1114, 126 A.L.R. 

1278. 

Or.—Milton T. Hare, 280 P. 511, 130 
Or. 590. 

Pa.—Thompson v. De Long, 110 A. 
251, 253, 267 Pu. 212, 9 A.L.R. 1326, 
citing Corpus 3’uris. 

Tenn.—Summers & Lewis v. Sander¬ 
son, 7 Tenn.App. 624, 627, citing 
Corpus Juris—Glover v. Holman, 6 
Tenn. App. 178. 

Tex.—Texas & P. Ry. Co. v. Mercer, 


90 S.W.2d 557, 127 Tex. 220, 106 

A. L.R. 1299, reversing Civ.App., 58 
S.W.2d 896—Bankers* Trust Co. v. 
Schulze, Com.App., 236 S.W. 703, 
affirming, Civ.App., 220 S.W. 570— 
Walker v. Salt Flat Water Co., Civ. 
App., 64 S.W.2d 1015, 1016, cit¬ 
ing Corpus Juris, and reversed on 
other grounds 96 S.W. 2d 231, 128 
Tex. 140, rehearing overruled 97 
S.W.2d 460, 128 Tex. 140—Gasow- 
Howard Motor Co. v. McGee, Civ. 
App., 47 S.W.2d 429, 430, citing 
Corpus Juris—Southwestern Gas 
& Electric Co. v. Stanley, Civ.App., 
45 S.W.2d 671, citing Corpus Juris, 
and affirmed 70 S.W.2d 413, 123 
Tex. 157—^Kennerly v. B. F. Avery 
& Sons Plow Co., Civ.App., 300 S. 
W. 159, reversed on other grounds 

B. F, Avery & Sons Plow Co. v. 
Kennerly, Com.App., 12 S.W.2d 140 
—Panhandle & S. F. R. Co. v. Shell. 
Civ.App., 265 S.W. 758— Avery Co. 
of Texas v. Harrison Co., Civ.App.. 
254 S.W. 1015, reversed on other 
grounds, Com.App., 267 S.W. 254. 

Utah.—Utah Fuel Co. v. Industrial 
Commission of Utah, 287 P. 931, 76 
Utah 141. 

Vt.—Houghton V. Grimes, 151 A. 642, 
103 Vt. 54. 

Wash.—^Peninsular Savings & Loan 
Ass’n V. C. J. Breier Co., 243 P. 
830, 137 Wash. 641. 

Wis.—Lukens Iron & Steel Co. v. 
Hartmann-Greiling Co.» 172 N.W. 
894, 169 Wis. 350. 

17 C.J. p 767 note 24. 

Bessoa for rule 

It is founded on the principle that 
the responsibility of defendant is 
limited to those results only which 
accrue as a prokimate result of the 
act complained of. The failure of 
plaintiff to use reasonable care to 
mitigate the damage and avoid ag¬ 
gravating or increasing the injury 
might inject an intervening cause 
which would pro tanto render the 
defendant’s act a remote cause. 

Conn.—Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 82 A.L.R. 486— 
Morro v. Brockett, 145 A. 659, 109 
Conn. 87. 

D.C.—W. B. Moses & Sons v. Lock- 
wood, 295 F. 936, 54 App.D.C. 

115. 

Tenn.—Southeastern Greyhound 

Lines v. Groves, 136 SW.2d 512, 
127 A.L.R. 1378. 

Plaintiff’s acts as intervening caus¬ 
es see supra § 20. 

Special damages 

In order to recover special dam¬ 
ages, the complaining party must 
have done everything in his power 
to make the damages as little as 
possible,—Cannon v. Oregon Moline 
Plow Co., 197 F. 39, 115 Wash. 273. 
Party in attachment proceedings 

(1) An attachment defendant is 
under duty to minimize his damages. 
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—Powell V. Schultz, Mo.App., 118 S. 
W.2d 25. 

(2) Owner of going commercial 
business unlawfully seized under at¬ 
tachment must, so far as reasonably 
possible, minimize damages result¬ 
ing.—Epley v. Hunter, 281 P. 327, 154 
Wash. 163. 

(3) Where plaintiff’s automobile 
was wrongfully taken from him by 
attachment, it was his duty to pro¬ 
cure its return immediately by giv¬ 
ing an undertaking, under Code § 
455, and thus reduce damages, unless 
he was not financially able to pro¬ 
cure the undertaking.—^W. B.. Moses 
& Sons V. Lockwood, 295 F. 936, 64 
App.D.C. 115. 

(4) Owner of hay baler, on wrong¬ 
ful attachment thereof, was not 
entitled to profits he might have 
made from use of baler in carrying 
out contracts he had or could have 
obtained had he not been deprived 
of the use thereof, since It was his 
duty to mitigate damages by renting 
or procuring a baler for that pur¬ 
pose, or obtaining return of own bal¬ 
er by execution of bond.—Lawson v. 
Brokmann. 226 P. 252, 116 Kan. 102. 

(5) Extent of lessening of dam¬ 
ages arising from unlawful seizure 
of garage business under attach- 

, ments held matters of defense.— 
Epley v. Hunter, 281 P. 327, 154 
, Wash. 163. 

Party in sequestration proceedings 

(1) Party aggrieved by wrongful 
sequestration must use reasonable 
diligence to lessen damages.—Pow¬ 
er Mfg. Co. v. Lindley, Tex. Civ.App., 
296 S.W. 653. 

(2) Purchaser’s situation at time 
of levy on engine sold determines 
acts he should take to prevent in¬ 
jury from levy.—^Power Mfg. Co. v. 
Lindley, supra. 

(3) Where landlords repudiated 
rental contract by suing for and se¬ 
questrating land, tenants could ac¬ 
cept renunciation, and agree contract 
should be put to an end, subject to 
their right to bring action for wrong¬ 
ful rescission, and their failure to 
make replevy bond and retain prop¬ 
erty during contract year did not af¬ 
fect their cause of action.—Lamar v. 
Hildreth, Tex.Civ.App., 209 S.W. 167, 
error refused. 

(4) Where the gathering of a crop 
is interfered with by sequestration 
proceedings, the injured person is 
not bound to hire his children out in 
order to make up for their loss of 
time.—Brown v. Leath, 42 S.W. 655, 
44 S.W. 42, 17 Tex.Civ.App. 262. 

52. N.Y.—Richmond Hill Realty Co. 

V. East Richmond Hill Land Co., 

285 N.Y.S. 424, 246 App.Div. 301. 
Tex.—Prince Line, Limited, of New- 
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general one, applicable alike to actions in tort and 
on contract and does not, in the absence of stat¬ 
ute, depend on the nature of the action which the 
injured party seeks to maintain,^^ 

The duty to minimize damages is not arbitrarily 
imposed in all cases.^5 It is not imposed where 
the injured party is not chargeable with notice 
that damages are likely to ensue.Furthermore, 
the rule applies to damages which one can prevent, 
and not to damages already accrued.^'^ 

The efforts which the injured party must make 
to avoid the consequences of the wrongful act or 
omission need only be reasonable under the cir¬ 
cumstances of the particular case,^® his duty being 


§ 33 

limited by the rules of common sense and fair deal¬ 
ing nor is he required to anticipate that wrong 
will be committed-What is reasonably required 
depends on the extent of the threatened injury as 
compared with the expense of remedying the sit¬ 
uation, and the practical certainty of success in 
preventive effort®2 

In order to lessen the damage the person injured 
cannot be required to commit a wrong,such as 
a trespass®'^ or fraudnor is he required to take 
such action as might under the circumstances be 
imprudent and impracticable.®® The test is, what 
would an ordinarily prudent man be expected to 
do under like circumstances.®'^ 


castle, Eng-, v. Steger, Civ.App., 
210 S-W. 223, error refused. 

53 . XJ.S.—U. S. V. Brookridge Farm, 

C. C.A.Colo., Ill F.2d 461, affirming, 

D. C., Brookridge Farm v. XJ. S., 27 
F.Supp. 909—The Mascot, C.C.A. 
Pa., 282 F. 766—Steger v. Orth, N. 
Y., 258 F. 619, 170 C.C.'A. 73, cer¬ 
tiorari denied 40 S.Ct. 11, 250 U.S. 
663, 63 L.Ed. 1196. 

Ky*.—^Byars v. Hammock, 266 S.W. 
365, 205 Ky. 684. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields. 195 So. 489, suggestion of 
error overruled 196 So, 503. 

Neb.—Marcell v. Midland Title Guar¬ 
antee & Abstract Co., 199 N.W. 731, 
112 Neb. 420. 

N.Y.—Reichert v. Spiess, 196 N.Y.S. 

466, 203 App.Div. 134. * 

N.C.—Gibbs V, Western Union Tele¬ 
graph Co., 146 S.E. 209, 196 N.C. 
616—Monger v. Lutterloh, 142 S.E. 
12, 195 N.C. 274—Elam v. Smith- 
deal Realty & Insurance Co., 109 
S.E. 632, 182 N.C. 699, 18 A.L.R. 
1210. 

Tex.—^Western Union Telegraph Co. 
V. Sweeney, Civ.App., 106 S.W.2d 
663, affirmed 106 S.W.2d 670, 129 
Tex. 695—Gulf Pipe Line Co. v. 
Watson, CiwApp., 8 S.W.2d 957. 

64. Kan.—Merrick v. Missouri-Kan- 
sas-Texas R. Co., 42 P.2d 950, 141 
Kan. 691. 

65. Ala,—^Montgomery Bank & 
Trust Co. V. Kelly, 81 So. 612, 202 
Ala. 656. 

Tex.—Phelps v. Connellee, Com.App., 
285 S.W. 1047, reversing, Civ.App., 
278 S.W. 939. 

Ya.—Rosenberg v. Stone, 168 S.E. 
436, 160 Va. 381—Clinchfield Coal 
Corporation v. Hayter, 108 S.E. 854, 
130 Va. 711. 

58. Va.—Clinchfield Coal Corpora¬ 
tion V. Hayter, supra. 

67. Idaho.—Buhl Highway Dist. v. 

Allred, 238 P. 298. 41 Idaho 54. 
N.Y.—Smith v. Consumer’s Ice Co., 
52 N.Y.Super. 430. 


58. Conn.—^Mazzotta v. Bornstein, 
133 A. 677, 104 Conn. 430. 

Kan.—Vaught v. Jonathan L. Petty¬ 
john & Co., 178 P. 623, 104 Kan. 
174. 

Ky.—^Louisville & N. R. Co. v. Sand¬ 
lin, 272 S.W. 912, 209 Ky, 442. 

La.—Gus Mayer & Co. v. U. S. Fi¬ 
delity &.Guaranty Co., 128 So. 63. 
65, 13 La.App. 642, citing Corpus 
Juris—Vaccaro Bros. & Co. v, 
Louisville & N. R. Co., 123 So, 355, 
11 La.App. 348. 

Mich,—^Haukland v. Muirhead, 206 N. 

W. 549, 233 Mich. 390. 

N.Y.—People's Gas & Electric Co. 
of Oswego V. State, 179 N.Y.S. 620. 
523, 189 App.Div. 421, citing Cor¬ 
pus Juris, and modifying 175 N.Y. 
S. 324, 105 Misc. 231—Cross & 
Brown Co. v. Von Walde, 177 N.Y. 
S. 170. 

S.C.—Currie v. Davis, 126 S.E. 119. 
130 S.C. 408, petition dismissed 
Davis V, Currie, 45 S.Ct. 88, 266 
U.S. 182, 69 L.Ed- 234. 

Tex.—J. M. Huber Petroleum Co. v. 

Yake, Civ.App., 121 S,W.2d 670. 
Utah.—Jankele v. Texas Co., 54 P. 

2d 425, 88 Utah 325. 

Va.—^Rosenberg v. Stone, 168 S.E. 
436, 160 Va, 381. 

Wash.—Seeley v. Peabody, 247 P. 
471, 139 Wash. 382, affirmed 250 
P. 469, 141 Wash. 696. 

Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 

17 C.J. p 769 note 25. 

I Risk involved i 

Duty to mitigate damages* must 
be clear, and injured party need not 
involve himself in riski—Leand v. 
Clark, Childs & Co., 167 A. 122, 63 
R.I. 479. 

59. Conn.—^Morro v. Brockett, 145 A. 
659, 109 Conn. 87. 

Minn.—Thoen v. First Nat. Bank, 
271 N.W. Ill, 199 Minn. 47—^Wav- 
ra V. Karr, 172 N.W. 118, 142 Minn. 
248, 

17 C.J. p 769 note 26, 

60. La.—Gus Mayer & Co. v. U. S. 
Fidelity & Guaranty Co., 128 So. 
63, 13 La.App. 642. 
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Utah.—Jankele v. Texas Co., 54 P, 
2d 425, SS Utah 325. 

17 C.J. p 770 note 27. 

61. Kan.—Parkersburg Rig & Reed 
Co. V. Freed Oil & Gas Co., 205 P. 
1020, 111 Kan. 37—Kansas Hard¬ 
ware Co. V. Freeman, 198 P. 711. 
109 Kan. 263. 

17 C.J. p 770 note 28. 

Rule applicable only to wrongs al¬ 
ready committed 

Kan.—St. Paul Fire & Marine Ins. 
Co. V. Bigger, 182 P. 184, 105 Kan. 
311. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, Civ.App., 45 S.W.2{1 
67L affirmed 70 S.W.2d 413, 123 
Tex. 157—^Williams v. Gardner, 
Civ.App., 216 S.W, 981. 

Va.—City of Richmond v. Cheat- 
wood, 107 S.E. 830, 130 Va. 76. 

17 C.J. p 767 note 24 Cc], 

62. Ala.—^Mobile & O. R. Co. v- Red 
Feather Coal Co., 119 So, 606, 218 
Ala. 582. 

63. Ill.—^Kankakee & S. R. Co. v. 
Horan, 23 IlLApp. 259. 

17 C.J. p 770 notes 29-31. 

64. Ark.—Missouri Pac. R. Co. v. 
Baker, 64 S.W.2d 321, 188 Ark. 143. 

Kan.—Freeman v. Missouri Pac. Ry. 

Co., 167 P. 1062. 101 Kan. 516. 
N.Y.—People’s Gas & Electric Co. of 
Oswego V. State, 179 N.Y.S. 520, 
189 App.Div. 421, modifying 175 N. 
Y.S.*324, 105 Misc. 231. 

Tex.—J. M. Huber Petroleum Co. v. 

Yake, Civ.App., 121 S.W.2d 670. 

17 C.J. p 770 note 30. 

65. N.Y.—People's Gas & Electric 
Co. of Oswego V, State, 179 N.Y.S. 
520, 189 App.Div. 421, modifying 

; 175 N.Y.S, 324, 105 Misc. 231. 

17 C.J. p 770 note 31. 

66. N.Y.—^People’s Gas & Electric 
Co. of Oswego V. State, 179 N.Y.S. 
520, 523, 189 App.Div. 421, citing 
Corpus Juris, and modifying 175 
N.Y.S, 324, 105 Misc. 231. 

17 C.J. p 770 note 32. 

d7. Ala.—^Montgomery Bank ^ 
Trust Co. V. Kelly, 81 So. 612, 202 
Ala. 656. 
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DAMAGES 


25 C.J.S. 


A failure to attempt to mitigate damages will 
lot bar plaintiff entirely from a recovery,but 
Aull only prevent tke recovery of such damages as 
night have been avoided by reasonable efforts up¬ 
on his part.^^ 

Reasonable expenditures. The efforts which the 
law requires of a person injured by a tort or a 
breach of contract to avoid what damages he can 
include the making of reasonable expenditures to 
such endJO Xhe person injured i-s not required, 
however, to make extraordinary expenditures re¬ 
quiring a disproportionate outlay in endeavoring 
to guard against the consequences of the wrong¬ 
doer's actJ^ So plaintiff's lack of funds to meet 
the situation presented may excuse efforts to les¬ 
sen the injuryJ2 

Promise by wrongdoer to avoid or lighten loss. 
Where the party primarily liable himself attempts 
or promises to take proper steps to reduce or pre¬ 
vent damages when the injury is impending or has 


actually begun, such fact may be considered in 
connection with the failure of plaintiff to perform 
the necessary act or to make the requisite effort to 
limit or avoid the loss.'^^ 

§ 34. - Breach of Contract 

a. In general 

b. Contracts for services or use of in¬ 

strumentality 

a. In General 

A person injured by the breach of a contract ordi¬ 
narily must use reasonable efforts to mitigate the dam¬ 
ages. 

Where a party is entitled to the benefit of a 
contract and can save himself from loss arising 
from a breach thereof at a trifling expense or with 
reasonable exertions, it is his duty, and statutes 
sometimes so declare, to do so, and he can charge 
the party in default with such damages only as 
with reasonable endeavors and expense he could 
not prevent.'^^ This rule is especially applicable 


Conn.—Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 8-2 A.L.R. 4S6—Mor- 
ro V. Brockett, 145 A. 659, 109 
Conn. 87. 

Okl.—^Key v. Kingwood Oil Co., 236 
P. 598, 110 Okl. 178. 

Or.—Boyd v. Grove, 173 P. 310, 89 
Or. 80. 

Pa.—Thompson v. De Long, 110 A. 
251, 267 Pa. 212, 9 A.L.R. 1326. 

Utah.—Jankele v. Texas Co., 54 P.2€ 
425, 88 Utah 325. 

Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 1014, 28 Wyo. 191, cit-| 
ing Corpus Juris. I 

17 C.J. p 770 note 33. 

63. Mo.—Lokey v. Rudy-Patrick 
Seed Co. of Kansas City, App., 285 
S.W. 10-28. 

17 C.J. p 770 note 34. j 

Failure to mitigate damages as con¬ 
tributory negligence see the C.J.S. 
title Negligence § 135, also 45 C.J.! 
p 933 note 69. I 

S3. Conn.—Morro v. Brockett, 145 
A, 659, 109 Conn. 87. ^ 

Me.—^Isenman v. Burnell, 130 A. 868, 
125 Me. 57. 

Mo.—^Lokey v. Rudy-Patrick Seed Co. 
of Kansas City, App., 285 S.W. 
1028, 1033, citing Corpus Juris— 
Hurley v. Illinois Cent. R. Co., 282 
S.W. 97, 221 Mo.App. 478. 

N.J.—Ettl V. Land & Loan Co., 5 A. 
2d 689, 122 N.J.Law 401. 

N.Y.—Colonna v. State, 249 N.Y.S. 
578, 579, 232 App.Div. 385, citing 
Corpus Juris. 

Okl.—Consolidated Cut Stone Co. v. 
Seidenbach, 75 P.2d 442, 181 Okl. 
578—Bailey v. J, L. Roebuck Co., 
275 P. 329, 135 Okl. 216. 

Or.—Dippold v. Cathlamet Timber 
Co., 225 P. 202, 111 Or. 199. 

S.C.—Currie v. Davis, 126 S.E. 119,, 


124, citing Corpus Juris, and peti¬ 
tion dismissed Davis v. Currie, 45 
S.Ct. 88, 266 U.S. 182, 69 L.Ed. 
234. 

Tex.—^Askins, Inc., v. Sparks, 56 S. 
W.2d 279, error refused—Texas & 
P. Co. V. Bryan, Civ.App., 15 S.W. 
2d 1098, 1101, citing Corpus Ju¬ 
ris. 

Wyo.—^Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 

17 C.J. p 770 note 34. 

70. Ala.—Brotherhood of Railroad 
Trainmen v. Barnhill, 108 So. 456, 
459, 214 Ala. 565, 47 A.L.R. 270, 
citing Corpus Juris. 

Mo.—Lokey v. Rudy-Patrick Seed Co. 
of Kansas City, App., 285 S.W. 
1028, 1033, quoting Corpus Juris. 
Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed. 

17 C.J. p 770 note 35. 

Measure of expenses see infra § 91. 
Recovery of expenses incurred in 
reducing damages see infra § 49. 

71. Ala.—Pratt Consol. Coal Co. v. 
Vintson, 86 So. 502, 503, 204 Ala. 
185, quoting Corpus Juris. 

Ark-—Taylor v, Steadman, 220 S.W. 
821, 143 Ark. 486, 

Cal.—Schultz V. Town of Lakeport, 
54 P.2d 1110, 5 Cal.2d 377, 108 A. 
L.R. 1168, modified on other 
grounds 55 P.2d 485, 5 Gal.2d 377, 
108 A.L.R. 1168. 

Kan.—Dawson v. Brokmann, 226 P. 
262, 116 Kan. 102. 

Mo.—^Lokey v. Rudy-Patrick Seed 
Co. of Kansas City, App., 285 S.W. 
1028. 

Va.—Rosenberg v. Stone, 168 S.E. 

436, 160 Va. 381. 

17 C.J. p 770 note 36. 

72. Miss.—Tri-State Transit Co. v. 
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Martin, 179 So. 349, 181 Miss. 388 
—^North American Accident Ins. 
Co. V. Henderson, 177 So. 528, 530, 
180 Miss. 395, quoting Corpus Ju¬ 
ris. 

17 C.J. p 771 note 37—51 C.J. p 1254 
note 22. 

73. U.S.—The Barryton, C.C.A.N.Y., 
54 F.2d 282—Norfolk & W. Ry. Co. 
V. Amicon Fruit Co., C.C.A.W.Va., 
269 P. 559. 14 A.L.R. 547. 

N.Y.—^Kaufmann v. Delafield, 229 N. 
Y.S. 545, 224 App.Div. 29. 

N.C.—Davis v. Harris, 100 S.E. Ill, 
178 N.C. 24. 

Tex.—Shell Pipe Line Corporation v. 
Harris, Civ.App., 68 S.W.2d 236. 

17 C.J. p 771 note 38. 

74. U.S.—U. S. V. Brookridge Farm, 

C,C.A.Colo.. Ill P.2d 461, affirm¬ 
ing, D.C., Brookridge Farm v. U. 
S., 27 F.Supp. 909—Ed S. Michel- 
son, Inc., V. Nebraska Tire & Rub¬ 
ber Co., C.C.A.Mo., 63 F.2d 597, cer¬ 
tiorari denied 54 S.Ct. 52, 290 U.S. 
634, 78 L.Ed. 551—T. A. D. Jones 
Co. V. Winchester Repeating Arms 
Co., D.C.Conn., 55 P.2d 944, af¬ 
firmed, C.C.A., 61 F.2d 774, certio¬ 
rari denied Southeastern Invest¬ 
ment Co. of Savannah, Ga. v. Tob- 
ler, 53 S.Ct. 401, 288 U.S. 609, 77 
L.Ed, 983—Scalp Level Coal Min¬ 
ing Co. V. New England Coal & 
Coke Co., G.C.A.Pa., 51 F.2d 223— 
Trainor Co. v. .^tna Casualty & 
Surety Co., D.C.Pa., 49 F.2d 769, 
affirmed, C.C.A., 62 P.2d 487, cer¬ 
tiorari granted 53 S.Ct, 659, 289 U. 
S. 718, 77 L.Ed. 1070, reversed on 
other grounds 54 S.Ct. 1, 290 U.S. 
47, 78 L.Ed. 162—Cheatham v, 

Wheeling & L. E. Ry. Co., D.C.N.Y,, 
37 F.2d 593—Trafikatiedolaget 

Grangesberg Oxelosand v. Aines- 



25 C. J. S. DAMAGES § 34 

where one of the contracting parties has acquired The rule, it has been stated, is applicable to all 
notice of the breach of contract and makes no rea- types of contracts,’^® but it is not in every case that 
sonable effort to mitigate the damages claimedJ^ 


worth Coal & Iron Co., D.C.Md., . 
281 F. 231, affirmed, C.C.A., Aines- 
worth Coal & Iron Co. v. Trafikak- 
tiedolaget Grangesberg Oxelosund, 
287 F. 291—^Nederlandsch Ameri- 
kaansche Stoomvaart Maatschappij 

V. Stevedores' & Longshoremen's 
Benev. Soc., B.C.La., 265 P. 397— 

W. R. Grace &. Co. v. Luckenbach 
S. S. Co., D.C.Va., 258 F. 49, af¬ 
firmed, C.C.A., Luckenbach S. S. 
Co. V. W. R. Grace & Co., 267 P. 
676, certiorari denied 41 S.Ct. 14, 
254 US. 644, 65 L.Ed. 454. 

xVla.—Nunnally Co. v. Bromberg -& 
Co.. 115 So. 230, 217 Ala. 180— 
Brotherhood of Railroad Trainmen 
V. Barnhill, 108 So. 456, 459, 214 
Ala. 565, 47 A.L.R. 270. citing Cor¬ 
pus Juris—Cleveland Laundry Ma¬ 
chinery Mfg. Co. V. Southern Steam 
Carpet Cleaning Co., 85 So. 535, 264 
Ala. 297—Pratt Consol. Coal Co. v. 
Vintson, 85 So. 502, 204 Ala. 185— 
Rickenbaugh v. Asbury, 185 So. 
181, 28 Ala.App. 375, certiorari de¬ 
nied 185 So. 187, 237 Ala. 7. 

Ariz.—Rio Grande Oil Co. v. Pankey, 
73 P.2d 707, 50 Ariz. 529. 

Ark.—Curtner v. Bank of Jonesboro, 
299 S.W. 994, 175 Ark, 539. 

Cal.—Vitagraph Inc. v. Liberty Thea¬ 
tres Co. of California, 242 P. 709, 
197 Cal. 694—Cossins v. Hersliel 
California Fruit Products Co., 284 
P. 1038, 103 Cal.App. 524—Crystal 
Ice & Cold Storage Co. v. Rensch- 
ler Produce Co, 278 P. 874, 99 Cal. 
App. 417—Severini v. Sutter-Butte 
Canal Co.. 210 P. 49, 59 Cal.App. 
154—Cohn V. Bessemer Gas Engine 
Co.. 186 P. 200. 44 Cal.App. 85. 

Colo.—Hoehne Ditch Co. v. John 
Flood Ditch Co., 233 P. 167, 76 
Colo. 500. 

Conn.—City of Bridgeport v. .^tna 
Indemnity Co., 105 A. 680, 92 Conn. 
277. 

Ga.—Screven Oil Mill v. Mente & 
Co., 160 S.E, 104, 43 Ga.App. 780— 
Mendel v. Converse & Co., 118 S.E. 
586, 30 Ga.App. 549—Cohen Bros. 
V. Krumbein, 113 S.E. 58, 28 Ga. 
App. 788—Bernhardt v. Federal 
Terra Cotta Co., 101 S.E. 588, 24 
Ga.App. 635—Phosphate Mining Co. 
V. Atlanta Oil & Fertilizer Co., 93 
S.E. 532, 20 Ga.App. 660. 

Ill.—Cedar Rapids & I. C. Ry. & 
Light Co. V. Sprague Electric Co., 
117 N.E. 461, 280 Ill. 386, L R.A. 
1918B 200—Paramount Pictures 

Distributing Corporation v. Gehr- 
ing, 283 Ill. App. 581—Smith v. 
Witham, 204 Ill.App. 110. 

Iowa.—Sargent v. Frank Cram & 
Sons. 186 N.W. 916, 194 Iowa 152. 
Kan.—Lips v. Opp, 96’ P.2d 865, 
150 Kan. 745. 

Ky.—Louisville, & N. R. Co. v. Mo- 


Pherson, 78 S.W.2d 919, 257 Ky. 
662—U. S. Bond & Mortgage Corpo¬ 
ration V. Berry, 61 S.W.2d 293, 249 
Ky. 610—Louisville & N. R. Co. v. 
Maness, 9 S.W.2d 1011, 225 Ky. 625 
—Maryland Casualty Co. v. Auto¬ 
matic Fire Protection Co., 255 S. 
W. 548. 200 Ky. 750—McFail v. 
Carroll, 240 S.W. 367, 194 Ky. 678 
—Raleigh v. Clark, 71 S.W. 857, 
114 Ky. 732, 24 Ky.L. 1554. 

La.—Sheridan v. New Orleans Great 
Northern R. Co., 119 So. 530, 167 
La. 505, reversing 119 So. 465, 9 
■ La.App. 308—^Bank of Coushatta v. 
Williams, 121 So. 646, 10 LaApp. 
571—Sanitary Plumbing Co. v. 
Carnahan, 6 La, App. 547—^Kyle 
Motor Car Co. v. Dancausse, 2 La. 
App. 191. 

Mass.—F. E. Atteaux & Co. v. Mech- 
ling Bros. Mfg. Co., 140 N.E. 271, 
245 Mass. 483. 

Minn.—Thoen v. First Nat. Bank, 271 
N.W. Ill, 199 Minn. 47—Wavra v. 
Karr, 172 N.W. 118, 142 Minn. 248. 
Mo.—Lokey v. Rudy-Patrick Seed Co. 
of Kansas City, App., 285 S.W. 
1028, 1033, quoting Corpus Juris. 
N.H.—Novak v. Fontaine Furniture 
Co., 146 A. 525, 84 N.H. 93. 

N.J.—Stevens-Davis Co. r. Peerless 
Service Laundry, 170 A. 619, 112 
N.J.Law 304. 

N.Y.—Losei Realty Corporation v. 
City of New York, 171 N.E. 899, 
254 N.Y. 41. modifying 233 N.Y.S. 
814, 226 App.Div. 685—Fulton v. 
Canno, 118 N.E. 633, 222 N.Y. 189, 
modifying 147 N.Y.S. 721, 162 App. 
Div. 203—^Allied Silk Manufactur¬ 
ers V. Erstein, 186 N.Y.S. 295, 195 
App.Div. 366—^National Surety Cor¬ 
poration V. State, 8 N.Y.S.2d 77, 
169 Misc, 479—Harris Structural 
Steel Co. V. Chapman, 295 N.Y.S. 
443, 162 Misc. 709—Elsman v. 

Glens Falls Indemnity Co., 262 N. 
Y.S. 642, 146 Misc. 631—J. K. Rish- 
el Furniture Co, v. Stuyvesant Co., 
204 N.Y.S. 659, 123 Misc. 208. 

N.C.—Chesson v. Kieckhefer Contain¬ 
er Co., 1 S.E.2d 357, 215 N.C. 112~ 
Gibbs V. Western Union Telegraph 
Co., 146 S.E. 209, 196 N.C, 516— 
Monger v. Lutterloh, 142 S.E. 12, 
195 N.C. 274—Harrell v. Brinkley, 
113 S.E. 770, 184 N.C. 624. 

Ohio.—Hough v. Stone, 153 N.E. 313, 
21 Ohio App. 444. 

Okl.—Bailey v. J. L. Roebuck Co., 
275 P. 329, 135 Okl. 216—Key v. 
Kingwood Oil Co., 236 P. 598, 110 
Okl. 178. 

Ov.—De Carli v. O’Brien, 41 P,2d 411, 
150 Or. 35, 97 A.L.R. 693. 

Pa.—Henry Shenk Co. v, Erie Coun¬ 
ty, 178 A. 662, 310 Pa. 100—Taber 
V. Porter-Gildersleeve Co., 114 A. 
773, 271 Pa. 245. 
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R. I.—Leand v. Clark, Childs & Co., 
167 A. 122, 53 R.I. 470—Norm Co. 

V. Cumberland Coal Co., 165 A. 592, 
53 R.I. 228. 

S. C.—Harper v. Western Union Tele¬ 
graph Co., 130 S.E. 119, 133 S.C. 
55, 42 A.L.R. 2S6. 

Tenn.—Iskiwitz v. John F. Clark & 
Co., 65 S.W.2d 825, 16 Tenn.App. 
159—^Washington Mills Co. v. 
Frohlich, 5 Tenn.App. 217—Myers 
Mfg. Co. V. Ross, 8 Tenn.Civ.App. 
430. 

Tex.—^Walker v. Salt Plat Water Co., 
96 S.W.2d 231, 232, 128 Tex. 140, 
citing Corpus Juris and reversing, 
Civ.App., 64 S.W.2d 1015, and re¬ 
hearing overruled 97 S.W.2d 460, 
128 Tex. 140—New York Casualty 
Co. V. Remling, Civ.App., 107 S.W. 
2d 505—Diana Oil Co. v. Cayton, 
Civ.App., 20 S.W.2d lOS, error dis¬ 
missed—East Texas Public Service 
Co. V. Pounders. Civ.App., 283 S.W. 
568—Prince Line, Limited, of New¬ 
castle, Eng. V. Steger, Civ.App., 
210 S.W. 223, error refused—La¬ 
mar V. Hildreth, Civ.App., 209 S. 

W. 167, error refused. 

Ya.—Standard Ice Co. v. Lynchburg 
Diamond Ice Factory, 106 S.E. 
390, 129 Va. 521. 

Wash.— Poston v. Western Dairy 
Products Co., 36 P.2d 65, 179 Wash. 
73—Corwin v. Grays Harbor Wash¬ 
ingtonian, 292 P. 412, 159 Wash. 92 
—Brinnon Logging Co. v. Garls- 
borg Mill & Timber Co., 210 P. 945, 
122 Wash. 483—R. P. Arkley Lum¬ 
ber Co. V. Vincent, 209 P. 690, 121 
Wash. 512—Merkley v. Stetson & 
Post Lumber Co., 208 P. 1089, 121 
Wash. 200. 

W.Ya.—Stone v. United Fuel Gas Co., 
163 S.E. 48, 111 W.Va. 569—Phipps 
v. Lopinsky, 125 S.E. 250, 97 W. 
Va. 457—Taylor v. Sturm Lumber 
Co., Ill S.E. 481, 90 W.Va. 530. 

Wis.—^Eggert v. Kullman, 234 N.W. 
349, 204 Wis. 60—^ICieckhefer Box 
Co. V. John Strange Paper Co., 189 
N.W. 145, 180 Wis. 367. 

17 C.J. p 771 note 39- 

Enhancing damages by completion of 
contract after anticipatory breach 
see Contracts § 472 b (4). 

Recovery of expenses incurred in 
reducing damages see infra §49. 

75. N.Y.—Marconi Wireless Tele¬ 
graph Co. V. Universal Transp. Co., 
185 N.Y.S. 65, 194 App.Div. 272. 

Tex.—^Kyle v. Higginbotham, Civ. 
App., 288 S.W. 572, modified on 
other grounds, Com.App., Higgin¬ 
botham V. Kyle, 294 S.W. 531. 

17 C.J. p 774 note 42. 

76. Pa.—^Henry Shenk Co. v. Erie 
County, 178 A. 662. 319 Pa. lOO. 

Duty of landlord to re let premises 
see the C.J.S. title Landlord and 



DAMAGES 


§ 34 

the duty is imposedT'^ The doctrine has no ap¬ 
plication in an action on a contract for an agreed 
compensation, as contrasted with an action for 


25 C.J.S, 

damages for breach of contract.'^S 

The person injured is only required to act rea¬ 
sonably,'^^ and it should appear that his action 


Tenant §§ 201, 250, 49S, also 35 
C.J. p 1195 note 77, p 1210 notes 
77, 78 and 36 C.J- p 342 note 15 
et seq. 

Advertising coatracts 

(1) Where an agreement between 
an advertising agency and an ad¬ 
vertiser calls for the rental of par¬ 
ticular space in a car, train, or bus, 
on breach of the agreement by the 
advertiser the agency is bound to use 
reasonable diligence to relet the 
space.—Barron G. Collier, Inc., v. 
Women's Garment Store, 189 N.W. 
403, 152 Minn. 475. 

(2) Where an agreement between 
an advertising agency and advertiser 
calls for space in a particular car, 
train, or bus but not for any speci¬ 
fied space therein, the agency is un¬ 
der no obligation to relet the space 
allotted, at least where all such 
space has not been disposed of. 

Ark.—^Western Grain Co. v. Barron 
G. Collier, Inc., 258 S.W. 979. 163 
Ark. 369, 35 A.L.R. 1534. 

Minn.—Barron G. Collier, Inc., v. 
Kindy, 178 N.W. 584, 146 Minn. 
279. 

Mo.—Barron G. Collier, Inc., v, 
Domin-o Macaroni Mfg, Co., 248 S, 
W. 981, 215 Mo.App, 345. 

(3) However, it has also been held 
that it is the duty of the advertis¬ 
ing agency to relet the space, al¬ 
though under the contract the ad¬ 
vertisements are not to be placed in 
any particular part of the car or 
train.—Barron G. Collier, Inc., v. B. 
Deutser Furniture Co., Tex.Civ.App., 
256 S.W. 330. 

(4) Where defendant breached con¬ 
tract under which he was entitled to 
receive from plaintiff advertising 
space in street cars and buses, and 
under which plaintiff retained right 
to rent the space to others at will, 
plaintiff had duty to use reasonable 
diligence to re-rent the advertising 
space after defendant's breach, to 
minimize plaintiff's damage.—^Barron 
G. Collier, Inc., of Texas, v. Peters 
Bros., Tex.Civ,App., 124 S.W.2d 904, 

(5) Newspaper publisher, notified 
to cancel valid advertising contract, 
was under no duty to minimize ad¬ 
vertiser’s loss by discontinuing ad¬ 
vertisement.—^News Pub. Co. v. S. 
B. Barrett Rubber Co., 127 So. 749, 
13 L.a.App. 285. 

(6) Where an advertiser contracts 
with a trade journal for the publi¬ 
cation of an advertisement having a 
particular location in the journal for 
one year, and before publication at¬ 
tempts to cancel the contract but 
the publisher refuses to consent 
thereto and publishes the advertise¬ 


ment during the entire term of the 
contract, if a person can be found by 
reasonable diligence who desires to 
contract for an advertisement cover¬ 
ing the particular place in the jour¬ 
nal occupied by such advertisement 
it is the duty of the publisher to 
accept the same.—^Ware Bros. Co. v. 
Cortland Cart & Carriage Co., 103 N. 
E. 890, 210 N.T. 122. 

Zieasd of motion, pictures 
Tex.—United Artists Corporation v. 
Stinnett, Civ.App., 101 S.W.2d 300. 

77. U.S.—^W. R. Grace & Co. v. 
Luckenbach S. S. Co., D.C.Va., 258 
P. 49, affirmed, C.C.A., Luckenbach 
S. S. Co. V. W. R. Grace & Co., 267 
P. 676, certiorari denied 41 S.Ct. 14, 
254 U. S. 644, 65 L-Ed. 454. 
Cal.~Lany v. Kuster, 171 P. 961, 177 
Cal. 783. 

Mich.—^U. S. Gypsum Co. v. Zacks, 
211 N.W. 22, 236 Mich. 698, 

Miss.—Studdard v. Carter, 82 So. 70, 
120 Miss. 246. 

Tex.—Phelps v. Connellee, Com.App., 
285 S.W. 1047, reversing, Civ.App., 
278 S.W. 939—Bankers' Trust Co. 
v. Schulze, Com.App., 236 S.W. 703, 
affirming, Civ.App., 220 S.W. 570— 
Southern Surety Co. v. Lafferty, 
Civ.App., 43 S.W.2d 460, reversed 
on other grounds, Nacogdoches 
County v. Lafferty, Com.App., 61 S. 
W.2d 994. 

Wis-—Chicago Lock Co. v. Kirchner, 
225 N.W. 185, 199 Wis. 30. 

Resale as depriving plaintiff of new 
sales 

Bailor repossessing electric sign 
for bailees’ default in paying rental 
was not required to sell sign to miti¬ 
gate damages, since bailor was en¬ 
titled to have market left open for 
new sales with full profit, contract 
provided that the bailor, upon repos¬ 
sessing the sign, would have to 
keep it in readiness for redelivery 
when the bailees paid the balance of 
the rentals, and the sign though 
simply reading “Used Cars” being 
made according to specifications pro¬ 
posed by the bailees who covenanted 
that the sign was especially con¬ 
structed for bailees.—^Electrical 
Products Corporation of Colorado v. 
Mosko, 297 P. 991, 88 Colo. 447. 
Waiver by defaulting party 

Where an advertiser in a trade 
journal agreed to pay for a certain 
number of insertions, but before the 
completion of the contract directed 
that his^advertisement should be dis¬ 
continued, he could not claim, in an 
action against him fot breach of 
contract, that the publisher should 
have made efforts to sell the ad¬ 
vertising space, it appearing that 
performance of such duty was 
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I waived by him when he stopped the 
advertisement. — Grocery World Pub. 
Co. V. Clayberger, 68 Pa.Super. 618. 

78. Cal.—Payne v. Pathe Studios, 
44 P.2d 598, 6 Cal.App.2d 136. 

Ky.—Superior Woolen Co. Tailors v. 

M. Samuels & Co., 293 S.W. 1078, 
219 Ky. 539. 

79. U.S.—Steger v. Orth, N.Y.. 258 
F. 619, 170 C.C.A. 73, certiorari 
denied 40 S.Ct. 11, 250 U.S. 663, 63 
L.Ed. 1196—Montgomery Bank & 
Trust Co. V. Kelly,' 81 So. 612, 
616, 202 Ala. 656, citing Corpus 
Juris—Shattah v. John P. Clark 
& Co., 140 So. 453, 25 Ala.App. 1, 
certiorari denied 140 So. 454, 224 
Ala. 469—^Worthington v. Cleve¬ 
land Lumber Co., 80 So. 688, 16 
Ala.App. 614. 

Ark.—Pullman Co. v. Walton, 239 
S.W. 385, 152 Ark. 633, 23 A.L,R. 
1296. 

Conn.—^Mazzotta v. Bornstein, 133 A. 
677, 104 Conn. 430—City of Bridge¬ 
port V. .(Etna Indemnity Co., 105 
A. 680, 92 Conn. 277. 

N.J.—^Kroop v. Scala, 135 A. 501, 5 

N. J.Misc. 89. 

N.Y.—Salembier, Levin & Co. v. 
North Adams Mfg. Co., 178 N.Y.S. 
607. 

Tex.—Stanley Manly Boys' Clothes 
V. Hickey, 259 S.W. 160, 113 Tex. 
482—Settegast v. Foley Bros. Dry 
Goods Co., Civ.App., 297 S.W. 676. 
17 C.J. p 773 note 40. 

Cosupliauce with duty 

(1) Butcher shop operator did not 
fail to mitigate damages by seller’s 
removal of fixtures, where meat on 
hand was promptly taken elsewhere 
and sold, installation of new fixtures 
commenced sixteen days later, and 
shop reopened day after completion 
thereof.—Schultz v. Wells Butchers’ 
Supply Co., 275 P. 737, 151 Wash. 
382. 

(2) Other cases.—Corwin v. Grays 
Harbor Washingtonian, 292 P. 412, 
159 Wash. 92. 

Knowledge of facts 

(1) The duty resting on promisee 
to minimize his damages would not 
operate until he knew that he was 
suffering damages by breach of con¬ 
tract by promissor.—Pacific Can Co. 
V. Hewes, C.C.A.Wash., 95 P.2d 42— 
17 C.J. p 773 note 40 [cl. 

(2) Where plaintiff, who had pur¬ 
chased furniture on installments, ar¬ 
ranged in May to store it in the 
warehouse of the seller, and the 
seller's credit man agreed to take 
out insurance, but none was taken 
out, the property being burned June 
15, the failure of the seller to send 
a bill for the insurance premium was 
not notice that it had failed to take 
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would result in a probable diminution of the loss.^0 
If, however, a contract has been practically brok¬ 
en, the fact that the other party has from time to 
time made promises leading to a belief that it 
would be fulfilled will authorize a full recovery, 
although plaintiff, relying on such promises, may 
have taken no action to prevent the injury.®^ Nei¬ 
ther is plaintiff bound to accept a method of re¬ 
ducing the loss which would amount to an aban¬ 
donment of his claim for damages, qj- sacri¬ 
fice a substantial right.SS 

Where the party whose duty it is primarily to 
perform a contract has equal opportunity for per¬ 
formance and equal knowledge of the consequenc¬ 
es of nonperformance, he cannot, while the con¬ 
tract is subsisting and in force, be heard to say 
that plaintiff might have performed for him.84 So 
one who has a right to insist upon performance of 
a contract according to its terms cannot be re- 


§ 34 

quired to mitigate the damages which the other 
party will, by reason of a change in the circiiiii- 
stances without his fault, sustain through perform- 

ance.^5 

b. Contracts for Services or Use of Instrinnen- 
tality 

On breach of a contract to furnish persona! services 
or the use of some specific equipment or instrumentality 
the person agreeing to furnish the same must procure 
another contract if he can reasonably do so. 

On breach of a contract for personal services,®^ 
or for the use of some specific equipment or in¬ 
strumentality,it is the duty of the person agree¬ 
ing to furnish the services or instrumentality to 
procure another contract for their employment if 
he can do so by ordinary means and the use of 
proper opportunity, and defendant may show in 
mitigation of damages that plaintiff has obtained 
other employment. 


out the insurance, as no demand j 
for the June installment v/as made.— j 
Siegel V. Spear & Co., 187 N.Y.S. 284, i 
195 App.Div. 845. ! 

80. N.Y.—Volga Realty Corporation 
V. Chauncey Holt Co., 172 N.Y.S. 
206, 104 Misc. 581. 

17 C.J. p 774 note 41. 

81. Kan.—Winfrey v. Galena Auto¬ 
mobile Co., 214 P. 781, 782, 113 
Kan. 343, quoting Corpus Juris. 

Neb.—Shurtleff v. Albert Pick & Co., 
172 N.W. 46, 103 Neb. 414. 

Wash.—Beeson Bros. v. Chambers, 
285 P. 433, 155 Wash. 564—Flor¬ 
ence Pish Co. V. Everett Packing 
Co., 188 P. 792, 111 Wash. 1. 

W.Va.—Taylor v. Sturm Lumber Co., 
Ill S.E. 481, 90 W.Va. 530. 

17 C.J. p 774 note 43. 

Advertising contracts 

Party contracting to furnish bill¬ 
board advertising space, for which 
advertiser failed to furnish posters, 
held not required to relet space, 
where advertiser said he would take 
care of matter.—^Eastern Advertising 
Co. V. Shapiro, 161 N.E. 240, 263 
Mass. 228. 

82. U.S.—P. W. Brooks & Co. v. 
North Carolina Public Service Co., 
D.C.N,C.. 32 F.2d 800, affirmed, C. 
C.A., 37 P.2d 220, certiorari denied 
50 S.Ct. 347. 281 U.S. 741, 74 L. 
Ed. 1154—Everett v. Emmons Coal 
Mining Co., C.C.A.Ohio, 289 P. 
686 . 

17 C.J. p 774 note 44. 

83. Conn,—Frederick Raff Co. v. 
Murphy, 147 A. 70 9, 110 Conn. 234. 

17 C.J. p 774 note 45. 

84. Ala.—Pratt Consol. Coal Co. v. 
Vintson, 85 So. 502, 503, 204 Ala. 
185, quoting Corpus Juris—Mont¬ 
gomery Bank & Trust Co. v. Kelly, 
81 So. 612, 202 Ala. 656. 


Cal.—Coulter v. Sausalito Bay Water 
Co., 10 P.2d 780. 122 Cal.App. 480. 
Or.—Be Carli v. O'Brien, 41 P.2d 411, 
415, 150 Or. 35, 97 A,L.R. 693. cit¬ 
ing Corpus Juris. 

Tex.—Walker v. Salt Plat Water Co., 
96 S.W.2d 231, 128 Tex. 140, re¬ 
versing, Civ.App., 64 S.W.2d 1015, 
and rehearing overruled 97 S.W. 
2d 460, 128 Tex. 140. 

17 C.J. p 774 note 4$. 

Partial breach 

Under a contract whereby defend¬ 
ant was to supply muck land and 
cold frames for growing celery, let¬ 
tuce, etc., do the plowing, and look 
after the shipping, and plaintiff was 
to supply the labor to raise such 
crops as might be directed by defend¬ 
ant, where plaintiff never attempted 
to rescind, and did not abandon 
the premises, or refuse performance 
of the remainder of the contract, his 
breach of the contract by failing and 
refusing to plant lettuce in cold 
frames after a crop of celery was 
removed did not impose on defend¬ 
ant the duty of doing it himself, in 
order to minimize the damages.— 
Reichert v. Spiess, 196 N.Y.S. 466, 
203 App.Div. 134. 

85. U.S.—Stoomvart Maatschaffy 
Nederlandsche Lloyd v. Lind, N. 
Y.. 170 F. 918, 96 C.C.A. 134. 

86. U.S.—Grinnell Co. v. Voorhees, 
C.C.A.N.J., 1 P.2d 693, certiorari de¬ 
nied Vorhees v. Grinnell Co., 45 S. 
Ct- 195, 266 U.S. 629, 69 L.Ed. 
477. 

Ky.—^Abrams v. Jackson County 
Board of Education, 18 S.W.2d 
1000, 1001, 230 Ky. 151, citing Cor¬ 
pus Juris. 

Miss.—Upton V. Adcock, 110 So. 774, 
145 Miss. 372. 

17 C.J. p 775 note 48. 
i Duty of servant to mitigate damages 
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for wrongful discharge see the C. 
J.S. title Master and Servant § 59, 
also 39 C.J. p 115 note 12 et seq. 
Action for conversion 

Where a son -who had a contract 
with his father uffiereby, in consid¬ 
eration of his services, the latter 
agreed to give him one fourth of 
the crops raised on his two farms 
continued work thereunder until aft¬ 
er the crops were fully matured, and 
until his father refused to perform 
‘the contract, thereupon quitting and 
suing for the value of his share, his 
recovery could not be reduced by 
what he might have earned in other 
employment, since the rule requir¬ 
ing plaintiff, in a suit for breach of 
contract or hire, to show that he 
hsis not been able to obtain other 
employment, has no application to an 
action under a sharing contract for 
conversion of matured crops.—Meads 
V. Meads, Tex,Civ.App., 178 S.W. 781. 

87. Ky.—Crescent Stave Co. v. 

Brown, 205 S.W. 937, 181 Ky. 

787. 

Tex.—Osage Oil & Refining Co. v. 
Lee Farm Oil Co., Civ.App-, 230 S. 
W. 518, error refused. 

17 C.J. p 775 note 49. 

88. Ala.—Brotherhood of Railroad 
I Trainmen v. Barnhill, 108 So. 456, 

I 459, 214 Ala. 565. 47 A.L.R. 270, 

citing Corpus Juris. 

Ky.—^Abrams v. Jackson. County 
Board of Education, 18 S.W,2d 
1000, 230 Ky. 151. 

Miss.—Upton V. Adcock, 110 So. 774, 
145 Miss. 372. 

Va.—^American Oil Co. v. Lovelace, 
143 S.E. 293, 150 Va. 624. 

Wash.—Rapidol Co. v. Howe Co., 258 
P. 469, 144 Wash. 543. 

17 C.J. p 775 note 50. 

Mitigation or reduction of damages 
see infra §§ 96—99. 



§ 34 DAMAGES 25 C. J. S. 

This rule does not apply to contracts not requir- place of those provided by defendant in case the 
iiig all or a great portion of the time of plaintiff, latter should fail.93 
or which do not preclude plaintiff from undertak¬ 
ing and being engaged in the performance contem- g 35 ^ - Injury to Property 

poraneously of other contracts,^® or to contracts 

, , . r 1 X Qi J A person whose property is endangered or injured 

tor the performance of particular acts, nor does ordinarily must use reasonable care to mitigate the dam- 
it require a party to accept employment of a dif- ages. 

fcrent kind altogether from that in which he was ^ general rule, sometimes found in the stat- 

originally engaged.^^ utory law of particular jurisdictions, one whose 

Where a defendant agrees to perform certain property is endangered or injured by the wrong 

services for plaintiff he cannot exact from plain- or negligence of another must exercise reasonable 

tiff the duty to provide other means to supply the care to protect it from further injury and es- 


.89. Cal.—Payne v. Pathe Studios, 44 
P.2d 598, 600. 6 Cal.App.2d 136, 
citing Corpus Juris. 

Ky.—Gaffney v. Switow, 277 S.W. 
453, 211 Ky. 232. 

Mass.—Mount Pleasant Stable Co. v. 
Steinberg, 131 N.E. 295, 238 Mass. 
567, 15 A.L.R. 749. 

17 C.J. p 775 note 51. 

SO. Cal.—Payne v. Pathe Studios, 44 
P.2d 598, 6 Cal.App.2d 136. 

Ky.—Gaffney v. Switow, 277 S.W. 

453, 211 Ky. 232. 

17 C.J. p 775 note 52. 

91. Conn.—McMahon v. Bryant 
Electric Co., 185 A. 181, 121 Conn. 
397. 

Ky.—Harrison v. Martin, 114 S.W. 2d 
112, 272 Ky. 307—Blue Diamond 
Coal Co. V. Robertson, 31 S.W.2d 
701, 235 Ky. 425—Harmount & 

Woolf Tie Co. v. Skinner, 24 S.W. 
2d 263. 232 Ky. 630—Gaffney v. 
Switow, 277 S.W. 453, 455, 211 Ky. 
232, Quoting Corpus! Juris—Ross v. 
Columbus Mining Co., 264 S.W. 
1071, 204 Ky. 474—Lawrence v. 
Fielder, 216 S.W. 1068, 186 Ky. 
324. 

17 C.J. p 775 note 53. 

Installation of fire extinguishing ap¬ 
paratus 

The rule that, on breach of a 
contract, it is the duty of the in¬ 
jured party to minimize his dam¬ 
ages, held not applicable to a con¬ 
tract by plaintiff to do a specified 
work, such as the installation of a 
fire extinguishing apparatus, not in¬ 
volving personal services, where the 
work was stopped through fault of 
the defendant, and the subject mat¬ 
ter of the contract was not in plain¬ 
tiff's possession, but in such case 
the damages became due immediate¬ 
ly on breach of the contract, and de¬ 
fendant is not entitled to have them 
diminished by the profits which 
plaintiff made under a subsequent 
contract with another to complete 
the work.—Grinnell Co. v. Voorhees, 
C.C.A.N.J., 1 F.2d 693, certiorari de¬ 
nied Vorhees v. Grinnell Co., 45 S.Ct. 
195, 266 U.S. 629, 69 L.Ed. 477. 
Special engagemeut 

Where defendant employed plain¬ 
tiff to furnish a concert in a hall 


which defendant was to furnish, and 
on account of a snowstorm defend¬ 
ant concluded that plaintiff and his 
musicians vrould be unable to come, 
and failed to furnish the hall, it was 
held that plaintiff was not obliged, 
on finding that the hall was not fur¬ 
nished, to seek for other employ¬ 
ment for his musicians.—Hathaway 
V. Sabin, 22 A. 633, 63 Vt. 527. 

9Su Wash.—Waldrip v. Hill, 126 P. 

409, 70 Wash. 187. 

17 C.J. p 775 note 54. 

93. lo'wa.—Howard v. Brown, 148 N. 
W. 987, 168 lovra 410. 

17 C.J. p 776 note 55. 

94. U.S.—The Barryton, C.C.A.N.Y., 
54 F.2d 282. 

Ala.—Mobile & O. R. Co. v. Red 
Feather Coal Co., 119 So. 606, 218 
. Ala. 582. 

Ark.—St. Louis Southwestern Ry. Co. 
V. Tucker, 255 S.W. 553, 161 Ark. 
140. 

Cal,—Vitagraph, Inc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 197 Cal. 694—Haverstick v. 
Southern Pac. Co., 37 P.2d 146, 1 
Cal.App.2d 605. 

Ga,—^Atlantic Coast Line R. Co. v. 
Wildman, 116 S.B. 858, 29 Ga.App. 
745. affirmed, 120 S.E. 545, 157 Ga. 
42—^Evans v. Sears, Roebuck & 
Co., 176 S.E. 843, 49 Ga.App. 744. 
Ill.—Pan teles v. Arsht, 227 Ill.App. 
488—^Atchison, T. & S. F. R. Co. v. 
Jones. 110 Ill,App. 626. 

Iowa.—Corcoran v. City of Des 
Moines, 215 N.W. 948, 949, 205 

Iowa 405, citing Corpus Juris— 
Rosenstein v. Bernhard & Turner 
Automobile Co., 180 N.W. 282, 192 
Iowa 405. 

Kan,—Fritz v. Western Light & Pow¬ 
er Corporation, 36 P.2d 90, 140 
Kan. 250. 

Ky.—^Anderson v. Hayes, 136 S.W.2d 
558, 281 Ky. 484—Watson v. Chesa¬ 
peake & O. Ry. Co., 36 S.W.2d 641, 
238 Ky. 31—Chesapeake & O. Ry. 
Co. V. Clifton, 35 S.W.2d 884, 237 
Ky. 519—Petroleum Exploration v. 
White, 34 S.W.2d 738, 237 Ky. 10— 
Johnson v. Ratliff, 25 S.W. 2d 355, 
233 Ky. 187. 

La.-^Interurban Transp. Co. v. F. 
Strauss & Sons, App., 196 So. 367— 
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Wagner v. T. S. C. Motor Freight 
Lines, App., 181 So. 625—Hughes v. 
Lyon Lumber Co., 2 La.App. 365. 
Miss.—Gilbert v. Crosby, 135 So. 201, 
160 Miss, 711, motion overruled 142 
So. 507. 

Mo.—Tucker v. Hagan, App., 300 S. 
W. SOI—^Hurley v. Illinois Cent. 

R. Co., 282 S.W. 97, 221 Mo.App. 
478—Mitchell v. Violette, App., 203 

S. W. 218. 

N.Y.—Thomas v. Kenyon, 1 Daly 
132. 

Okl.—Key v. Kingwood Oil Co., 236 
P. 598, 110 Okl. 178. 

S.C.—Coleman v. Levkoff, 122 S.E. 
875, 128 S.C. 487. 

Tex.—Gulf Pipe Line Co. v. Watson, 
Civ.App.. 8 S.W.2d 957. 

Utah.—Jenkins v. Stephens, 262 P. 
274, 71 Utah 15. 

Wash.—Messenger v. Frye, 28 P.2d 
1023, 176 Wash. 291. 

Wis.—Eggert v. Kullman, 234 N,W. 
349, 204 Wis. 60. 

17 C.J. p 776 note 56, p 927 note 95 
[a]—^42 C.J. p 1290 notes 69, 70, 
p 1291 note 71—51 C.J. p 1254 note 
21 . 

Preventing wrongdoer from mitigat¬ 
ing damages 

Where landowner, being damaged 
by rain coming through a party wall 
by reason of negligence of defendant 
in not protecting the same by cover¬ 
ing the exposed portions when con¬ 
structing a new building, prevented 
defendant’s servants from taking the 
proper steps to protect the wall, he 
cannot recover for damages there¬ 
after resulting from the wall being 
unprotected.—Thompson v. De Long, 
110 A. 251, 267 Pa. 212, 9 A.L.R. 1326. 
Compliance with duty 

(1) Consignee's acceptance of dam¬ 
aged lettuce four days after arrival 
and sale at auction within three days 
thereafter held sufficient attempt to 
minimize loss.—John Bonura & Co. v. 
Texas & N. O. R. Co., 126 So. 593, 14 
La.App. 351, rehearing denied 128 So. 
68, 14 La.App. 351, and certiorari de¬ 
nied Texas & N. O. R. Co. v. John 
Bonura & Co., 51 S.Ct. 80, 282 U.S. 
875, 75 L.Ed. 773. 

(2) Other cases. 

Ky.—Louisville & N. R. Co, v. 
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pecially is this rule true where notice of the wrong* 
or injury has been brought home to the party seek¬ 
ing to recover damages, and he has taken no steps 
to protect himself from further loss.^5 So, where 
property is merely injured and not wholly de¬ 
stroyed, the owner cannot render the person caus¬ 
ing the injury liable for the entire value of the 
property by an abandonment of it.^^ 

The rule only requires a party to protect him¬ 
self from the injurious consequences of the wrong¬ 
ful act by the exercise of ordinary effort and 
care and moderate expense;®^ such rule has no 
application where the injury could 'be prevented 
only by extraordinary effort or cost.^S Further¬ 
more, the rule has been held inapplicable in cases 
of nuisance, see the CJ.S. title Nuisances § 177, 
also 46 C.J. p 830 note 40 et seq., or in cases of 
intentional^^ or positive and continuing torts,^ or 
where defendant has violated an express statutory 
duty,^ although these distinctions are not adverted 
to in all cases. 


The efforts to minimize the loss must be reason¬ 
able as to time as well as in all other respects/^ 
Where injury to property prevents the owner from 
pursuing his usual employment, he is not entitled 
to recover for the loss of time occasioned by the 
injury where he has made no effort to secure oth¬ 
er employment.^ 

§ 35, - Injury to Person 

a. In general 

b. Duty to procure medical attention 

a. In General 

A person who sustains personal Injury must lessen 
or reduce the damages. 

As a general rule, sometimes as a result of stat¬ 
utory regulation, one who has sustained personal 
injury through the fault of another is bound to 
lessen the damages so far as practicable by the use 
of ordinary care and diligence.^ One who has 


Schaeffer, 280 S.W. 974, 213 Ky, 
248. 

Wash.—Jellum v. Grays Harbor Fuel 
Co., 295 P. 939, 160 Wash. 585. 
Big-lit of Injured person 
It was proper for adjoining land- 
owner to minimize damages from 
water, where defendant raised sur¬ 
face of his lot by erecting wall at 
reasonable cost.—^Walter v. Wagner, 
8 S.W.2d 421, 225 Ky. 255. 

95. Ark.—^Wisconsin & Arkansas 
Lumber Co. v. Scott, 267 S.W. 780, 
167 Ark. 84. 

Cal.—Crystal Ice & Cold Storage Co. 

V. Renschler Produce Co., 278 P* 
874, 99 Cal.App. 417. 

Pa.—Thompson v. De Long, 110 A, 
251, 267 Pa. 212, 9 A.L.R. 1326. 

17 C.J. p 776 note 57. 

96. Ga.—Southern Express Co. v. 
Bass, 102 S.E. 168, 24 Ga.App. 742. 

La.—^Weis v. Pan-American Petro¬ 
leum Corporation, 126 So. 90; 12 
La.App. 661. 

Wash.—Houchen v. Oregon-Wash- 
ington R. & Nav. Co., 175 P. 316, 
103 Wash. 598. 

17 C.J. p 777 note 58. 

97. Ark.—Missouri Pac. R. Co, v. 

W. M. Smith & Co.. 265 S.W. 64, 
165 Ark. 546. 

Kan.—^Daly v. Gypsy Oil Co., 300 
P. 10997133 Kan. 551. 

Pa.—Downey Bros. Spoke & Bend¬ 
ing Co. V. Pennsylvania R. Co., 67 
A. 916, 219 Pa. 32. 

17 C.J. p 777 note 59. 

Recovery of expenses incurred in 
reducing damages see infra § 49. 
Conversion by war ebons eman 

There is no legal obligation rest¬ 
ing on a bailor of grain to purchase 
other grain in order to minimize 


damages for which a public ware¬ 
houseman may be liable in case of 
wrongful conversion under L.1915 c 
93, and Rev.Codes § 6071, since the 
market is open to the warehouse¬ 
man and he may return the grain in 
kind.—State v. Broadwater Elevator 
Co., 201 P, 687, 61 Mont. 215. 

Duty to plant new crop 
Where it is practical to plant new j 
crop, after old one has been de¬ 
stroyed by another, injured party 
should do so to minimize damages.— 
International-Great Northern R. Co. 
V, Reagan, Civ.App., 36 S.W.2d 564, 
affirmed 49 S.W.2d 414, 121 Tex. 
233. 

98. U.S.—Sandusky Portland Ce¬ 
ment Co. V. Dixon Pure Ice Co., Ill., 
251 P, 506. 163 C.C.A. 500. 

Ala.—^American Ry. Express Co. v. 

Judd, 104 So. 418, 213 Ala. 242. ! 

Ark,—Taylor v. Steadman, 220 S.W. j 
821, 143 Ark. 486. 

Cal.—Schultz V, Town of Lakeport, i 
54 P.2d 1110, 5 Cal.2d 377, lOS A. | 
L.R, 1168, modified on ’ other 
grounds 55 P.2d 485, 5 Cal.2d 377, 
108 A.L.R. 1168. 

Mo.—Tucker v. Hagan, App., 300 S. 
W. 301. 

N.Y.—People’s Gas & Electric Co. of 
Oswego v. State, 179 N.Y.S. 520, 
189 App.Div. 421, modifying 175 N. 
Y.S. 324, 105 Misc. 231. 

K.C.—Shaw V. City of Greensboro, 
101 S.E. 27, 178 N.C. 426. 

17 C.J. p 777 note 60. 

99. Wash.—Champa v. Washington 
Compressed Gas Co., 262 P. 228, 
231, 146 Wash. 190, citing Corpus 
Juris. 

17 C.J. p 777 note 62. 

1. Ga.—Holbrook v. Norcross, 48 
S.E. 922, 121 Ga. 319. 
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Wash.—Champa v. Washington Com¬ 
pressed Gas Co., 262 P. 228, 146 
Wash. 190. 

17 C.J. p 777 note 63. 

2. Tex.—St. Louis Southwestern R. 
Co. V, Lee, Civ.App., 151 S.W. 331. 

17 C.J. p 778 note 64. 

3. TJ.S.—Corvallis & E. R. Co. v. U. 
S., Or., 191 P. 310, 112 C.C.A. 54. 

Colo.—^Hunter v. I^uaintance, 168 P. 
918, 69 Colo. 28. 

4. Colo.—Parks v. Sullivan, 104 P. 
1035, 46 Colo. 340, 25 L.R.A.,N.S.. 
625, 17 Ann.Cas. 14)79. 

17 C.J. p 778 note 68. 

5. Ala.—City of Birmingham v. 
Comer. 194 So. 498, 239 Ala. 152. 

Conn.—Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 82 A.L.R. 486— 

Woodward v. City of Waterbury, 
155 A. 825, 113 Conn. 457—Morro 
V. Brockett, 145 A. 659, 109 Conn. 
87—splint V. Connecticut Hassam 
Paving Co., 103 A. 840, 92 Conn. 
576. 

Iowa.—Thomas v. Disbrow, 224 N.W. 
36, 208 Iowa 873. 

Kan.—Merrick v. Missonri-Kansas- 
Texas R. Co., 42 P.2d 950, 141 Kan. 
591. 

Ky.—^Equitable Life Assur. Soc. of 
IJ. S. V. Merlock, 69 S.W-2d 12, 
253 Ky. 189—Billroy's Comedians 
V. Sweeny, 37 S.W.2d 43, 238 Ky. 
277—^Fremd v. Gividen, 24 S!^V. 

2d 915, 233 Ky. 38—City of Rich¬ 
mond V, Hill, 242 S.W. 867, 195 
Ky. 566. 

Mo.—Kay v. Kansas City Public 
Service Co., App., 23 S.W.2d 1087— 
Koonse v. Standard Steel Works 
Co., 300 S.W. 531, 537, 221 Mo.App. 
1231, citing Corpus Juris—Smith 
v. Kansas City Rys. Co., 232 S.W. 

I 261, 208 Mo.App. 139. 
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been injured by the negligence of another must 
use ordinary diligence to effect a cure, and there 
can be no recovery for damages that might have 
been avoided by the exercise of such care.^ 

Only ordinary care is required/ and where 
there has been no neglect on the part of the in¬ 
jured party, and his injuries were more serious, or 
resulted more seriously than it was at first sup¬ 
posed they would, there can be a full recovery for 
the entire result/ 


b. Duty to Procure Medical Attention 

Where medical attention is reasonably required, a 
person injured is under a duty to procure it, but ordi¬ 
narily he is not obligated to undergo a serious and criti¬ 
cal surgical operation. 

It is the duty of a person injured to procure 
medical attention if the nature of the injury is 
such as reasonably to require it/ However, the 
submission to treatment is not a condition prece¬ 
dent to the recovery of damages,but recovery 
may not be had for increased damages resulting 


R,r.—Cero v. Oynesando, 138 A. 45, 
48 B.I. 316. 

Utaii.—Utah Fuel Co. v. Industrial 
Commission of Utah, 287 P. 931, 76 
Utah 141. 

17 C.J. p 778 note 70. 

Pailure of parents of child 
Failure of parents of eight-year- 
old child to take proper steps to 
bring about recovery after injury 
cannot defeat recovery for all re¬ 
sults of defendant's wrongdoing.— 
Lange v. Hoyt, 159 A, 575, 114 Conn. 
590, 82 A.Ii.R. 486. 

6. U.S.—Osborne ▼. Detroit, C.C. 
Mich., 32 F. 36. reversed on other 
grounds 10 S.Ct 1012, 135 U.S. 
492, 34 D.Ed, 260. 

Cal.—Withrow v. Becker, 45 P.2d 
235, 6 Cal.App.2d 723. S, 

Conn.—^Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 82 A.L.R. 486. 

Kan.—McIntosh v. Atchison, T. & S. 
P. Ry. Co., 198 P. 1084, 109 Kan. 
246. 

Ky.—City of Covington v, Keal, 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
905—Billroy’s Comedians v. Swee¬ 
ny, 37 S.W.2d 43, 238 Ky. 277— 
Stewart Dry Goods Co. v. Boone, 
202 S.W. 489, 180 Ky. 199—Louis¬ 
ville & K. R. Co. V. Mason, 72 S.W. 
27, 24 Ky.L. 1623. 

Mich.—Poikanen v. Thomas Furnace 
Co.. 198 N.W. 252, 226 Mich. 614. 
Mo.—Sneed v. Shaploigh Hardware 
, Co., App., 242 S.W. 696. 

Neb.—^Village of Atkinson v. Fisher, 
93 K.W. 211, 4 Neb. (Unoff.) 21. 
N.D.—^Newton v. Gretter, 236 N.W. 
254, 60 N.D. 635. 

Okl.—City of Ada v. Smith, 175 P, 
924, 73 Okl. 280. 

Tex.—Brown v. Bridges, 8 S.W. 502, 
70 Tex 661—Gulf. C. & S. F. R. Co. 
V. Mannewitz, 8 S.W. 66, 70 Tex. 
73. 

11 'C.J. p 778 note 71. 

Failure to prevent or reduce dam¬ 
ages as contributory negligence’ 
see the C.J.S. title Negligence § 
135, also 45 C.J. p 983 note 69. 

Failure to follow directions of phy¬ 
sicians 

(1) In an action for personal in¬ 
juries, where it appears that plain¬ 
tiff employed a reputable physician 
to care for the injuries, defendant 


Is not liable for any aggravation of 
the injuries caused by negligence of 
plaintiff in failing to follow the di¬ 
rections of such physician.—Strud- 
geon V. Sand Beach, 65 N.W. 616, 107 
Mich. 496. 

(2) A person injured by the neg¬ 
ligence of another is required to use 
only such care and prudence as 
would he used by an ordinarily care¬ 
ful and prudent person in the treat¬ 
ment of such injuries, and is 'not 
bound as a matter of law to follow 
the specific treatment prescribed by 
any particular physician.—^West 
Lumber Co. v. Keen, Tex.Civ.App., 
221 S.W. 625, reversed on other 
grounds, Com.App., 237 S.W. 236. 

(S) That an injured person does 
not adopt the best remedies, or fol¬ 
low explicitly the directions of his 
physician, will not excuse a wrong¬ 
ful injury which produces as its di¬ 
rect effect a disease from which 
death ensues.—Texas & St. D. R. Co. 
V. Orr, 46 Ark. 182. 

7. Cal.—Garrison v. Booth, 52 P.2d 
535, 10 Cal.App.2d 738—^Hamelin 
V. Foulkes, 287 P. 526, 105 Cal.App. 
458. 

Conn.—^Lange v. Hoyt, 159 A. 575, 
114 Conn. 590, 82 A.L.R. 486—Mor- 
ro V. Brocket!, 145 A. 659, 109 
Conn. 87. 

N.D,—Newton v. Gretter, 236 N.W. 
254, 259, 60 N.D. 635, quoting Cor¬ 
pus Juris. 

Tex.—Texas Utilities Co. v. Dear, 
Civ.App,, 64 S.W.2d 807, error dis¬ 
missed—^Houston E. Sc W. T. R. Co. 
V. Jones, Civ.App., 1 S.W.2d 743, 
error refused—^Baker v. Sparks, 
Civ.App., 234 S.W. 1109—Baker v. 
Hodges, Civ.App., 231 S.W. 844— 
Ft. Worth & D. C. R. Co. v. Court¬ 
ney, Civ.App., 214 S.W. 839, dis¬ 
missed for want of jurisdiction— 
Southern Traction Co. v. Wilson, 
Civ.App., 187 S.W. 536, reversed on 
other grounds Wilson v. Southern 
Traction Co., 234 S.W. 663, 111 
Tex. 361. 

17 C.J. p 778 note 72. 

What amounts to proper care 

Plaintiff’s injuries from defend¬ 
ant's negligence caused her a mis¬ 
carriage the same day, and it ap¬ 
peared that she exposed herself to 
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[ bad weather a few days afterward, 
to the aggravation of her condition. 
It w^as held that a charge that if she 
went out, not recklessly and care¬ 
lessly, but because she “felt" well 
enough, she was justified in so do¬ 
ing, was proper.—Hope v. Troy & L. 
R. Co., 40 Hun 438, affirmed 17 N.E. 
873, 110 N.Y. 643. 

8. Ky.—City of Richmond v. Hill, 
242 S.W. 867, 195 Ky. 566—Stewart 
Dry Goods Co. v. Boone, 202 S. 
W. 489, 180 Ky. 1^9. 

N.J.—Freschi v. Mason, 156 A. 757, 
affirmed 156 A, 758, 108 N.J.Law 
272. 

N.D.—Newton v. Gretter, 236 N.W. 

254, 60 N.D. 635. 

17 C.J. p 779 note 73. 

9. Ky.—^Equitable Life Assur. Soc. 
of U. S, V. Merlock, 69 S.W.2d 12, 
253 Ky. 189. 

Me.—^Wells v. Gould, 160 A. 30, 131 
Me. 192. 

Mo.—^Adams v. Carlo, App., 101 S. 
W.2d 753. 

N.C.—Lane v. Southern Ry. Co., 134 
S.R 855, 192 N.C. 287, 51 A.L.R. 
1114. 

W.Va.—Cody v. John Hancock Mut. 
Life Ins. Co., 163 S.E. 4, 5, 111 W. 
Va. 618, citing Corpus Juris. 

17 C.J. p 779 note 74. 

Aggravation of injury by medical or 
surgical treatment see supra § 20. 
Duty where employer fails to provide 
treatment 

Where employer withholds from 
wages of employees a certain amount 
to treat injured and sick employees, 
it is duty of injured employee, if re¬ 
fused medical aid by employer, to se¬ 
cure same elsewhere and hold his em¬ 
ployer liable for cost thereof.—Bor- 
geas V. Oregon Short Line R. Co., 
236 P. 1069, 73 Mont. 407—17 C.J. p 
779 note 74 [a]. 

10. Ky,—Billroy's Comedians v. 

Sweeny, 37 S.W.2d 43, 238 Ky. 277 
—H. T. Whitson Lumber Co. v. Up¬ 
church, 248 S.W. 243, 198 Ky. 

127. 

Mo.—Powelson v. Chicago, M. & St. 

P. Ry. Co., 263 S.W. 149, 

Failure to prevent or reduce dam¬ 
ages as contributory negligence 
see the C.J.S. title Negligence § 
135, also 45 C.J. p 983 note 69, 
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from the failure to obtain required medical atten- . Duty to undergo surgical operation. Where one 
tion.i^ and the person injured is entitled to recov- has been hurt by the wrong of another he is not 

er only such damages as he would have sustained bound, as a matter of law, to undergo a serious 

had he not failed to obtain the required attention .12 and critical surgical operation which would neces- 
, , , , , , , sarilv be attended by some risk of failure^® or of 

On the other hand, the fact that medical aid and ' permitted to 

attention were not procured, or were not procured exercise a liberty of choice under such circum- 

immediately, will not defeat a recovery where the stances.^'^ The failure to undergo such an opera- 

circumstances were not such as reasonably to in- tion does not diminish the damages or reduce the 

dicate their necessity.^S Xhe wrongdoer is liable recovery to merely nominal damages.^^ 

for all the actual consequences of the injury wheth- This rule, however, does not apply to a simple 
er the method of treatment adopted by the injured surgical operation which an ordinarily prudent 

person was or was not the best possible one.^^ man should undergo.^® 


11. Kan.—McIntosh v. Atchison, T. 
& S. F. Ry. Cor, 198 P. 1084, 109 
Kan. 246. 

—Billroj’-’s Comedians v. Sweeny, 
37 S.W.2d 43, 238 Ky. 277. 

Qki.—City of Duncan v. Nicholson, 
247 P. 979, 118 Okl. 275. 
pt.I,—Cero V. Oynesando, 138 A. 45, 
48 R.I. 316. 

Tex.—Texas & N. O. Ry. Co. v. 

Owens, Civ.App., 299 S.W. 933. 
W.Va.—Cody v, John Hancock Mut. 
Life Ins. Co., 163 S.B. 4, 111 W. 
Ya. 518. 

17 C.J. p 779 note 75. 

Mitigation or reduction of damages 
generally, see infra §§ 96-99. 

12. Okl.—City of Duncan v, Nichol¬ 
son, 247 P, 979, 118 Okl. 275. 

17 C.J. p 779 note 75. 

13. Cal.—Garrison v. Booth, 52 P. 
2d ‘535, 10 Cal.App.2d 738—McKin¬ 
ney V. Red Top Cab Co., 299 P. 
113, 113 Cal.App. 637—Hamelin v. 
Poulkes, 287 P. 526, 105 Cal.App. 
458. 

N.H.—Perreault v. Allen Oil Co., 179 
A. 365. 87 N.H. 306. 

Pa.—Dougherty v. Philadelphia & 
West Chester Traction Co., 65 Pa. 
Super. 267. 

17 C.J. p 779 note 76. 

Home remedies 

(1) Where one has suffered injury 
because of the negligence of an¬ 
other, the fact that such injured 
person did not consult a physician 
at once, but cared for the wounds 
himself, does not bar a recovery 
from such negligent person.—Devon 
V. Searles, 12 Ohio App. 329, 

(2) Where a person, on receiving 
what he supposed to be a trifling in¬ 
jury, treated it with home reme¬ 
dies for several weeks, when he dis¬ 
covered that it was not healing, and 
then employed a physician, he is not 
thereby barred from recovery.—To¬ 
ledo V. Radbone, 23 Ohio Cir.Ct. 268, 
affirmed 68 Ohio St. 687, 70 N.E. 
1117. 

(3) Failure to secure medical at¬ 
tention for long period after injury 
did not prevent recovery for negli¬ 
gence, where plaintiff adopted treat¬ 


ment which physicians would have 
advised.—^Allred v. Orth, 274 P. 955, 
206 Cal. 494. 

14. Tex.—^Missouri, K. & T. R. Co. 

V. McCormick, Civ.App., 160 S.W. 
429. 

17 C.J. p 779 note 77. 

15. Ark.—^Louisiana & A. Ry. Co. v, 
O’Steen, 110 S.W.2d 488, 194 Ark. 
1125—.^Etna Life Ins. Co. v. San¬ 
ders, 93 S.W.2d 141, 142, 192 Ark. 
590, citing Corpus Juris—James B. 
Berry's Sons Co, v. Presnail, 35 S. 

W. 2d 83, 183 Ark. 125. 

Cal.—Sarcady v. Biedenweg, 3 P.2d 
43, 116 CaLApp. 581. 

Conn.—Malley v. Lane, 115 A. 674, 97 
Conn. 133. 

Ga.—Dixie Mfg. Co. v. Ricks, 118 S. 

E. 452, 30 Ga.App. 433. 

Ky.—Billroy's Comedians v. Sweeny, 
37 S.W.2d 43, 238 Ky. 277—Fremd 
V. Gividen, 24 S.W.2d 915, 233 Ky.' 
38—H. T. Whitson Lumber Co. v. 
Upchurch, 248 S.W. 243, 198 Ky. 
127. 

N.D.—Newton v. Gretter, 236 N.W. 
254, 259, 60 N.D. 635, Quoting Cor¬ 
pus Juris. 

Pa.—Potts V. Guthrie, 127 A. 605, 
282 Pa. 200. 

R.L—Cero v. Oynesando, 138 A. 45, 
48 R.I. 316. 

Tex.—^Houston Electric Co. v. 

Schmidt, Civ.App., 244 S.W. 1110. 
17 C,J, p 779 note 78. 

16. Cal.—^Karberg v. Southern Pac. 
Co., 62 P.2d 285, 10 Cal.2d 234. 

La.—^Williams v. Campbell, App., 185 
So. 683. 

Minn.—Gibbs v. Almstrom, 176 N.W. 

173, 145 Minn. 35. 11 A.L.R. 227. 
Mo.—Powelson v. Chicago, M. & St. 

P. Ry. Co., 263 S.W. 149. 

N.J.—Baer v. Lehigh & H. R. Ry. 
Co., 106 A. 421, 93 N.J.Law 85, af¬ 
firmed Bair v. Lehigh & H. Ry. Co., 
108 A. 253, 93 N.J.Law 446—Mur¬ 
ray V. Cohen, 132 A. 221, 4 N.J. 
Misc, 139. 

Qr,—^Wells v. Clark & Wilson Lumber 
Co.. 235 P. 283, 114 Or. 297. 

W.Ya.—Cody v. John Hancock Mut. 
Life Ins. Co., 163 S.E. 4, 6, 111 W. 
Va. 618, citing Corpus Juris- 
17 C.J. p 779 note 79. 
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17. Minn.—Butler v. Whitman, 258 
N.W. 165, 193 Minn. 150. 

Mo.—Kay v. Kansas City Public 
Service Co., App., 23 S.W.2d 1087. 
N.D.—New-ton v. Gretter, 236 N.W. 
254, 60 N.D. 635. 

R.L—Cero v. Oynesando, 138 A. 45, 
48 R.I. 316. 

17 C.J. p 780 note SO. 

Advice of physician. 

(1) Recovery by a person from a 
city for a hernia caused by a fall 
on a defective sidewalk is not affect¬ 
ed by the fact that he made a mis¬ 
take in not immediately undergoing 
an operation as advised by a phy¬ 
sician, if his conduct was that of a 
reasonably prudent man.—Williams 
V. Brooklyn, 53 N.Y.S. 1007, 33 App. 
Div. 539. 

(2) YThere one injured is advised 

by competent physicians that the in¬ 
jury can be remedied by an opera¬ 
tion, but refuses to submit to one, 
she is not minimizing her damages, 
and cannot recover for the sufferings 
which would be avoided by the opera¬ 
tion.—Donovan v. New Orleans R. & 
Light Co., 61 So. 216, 132 La, 239, 48 
L.R.A.,N.S., 109—Fossier v. D, H. 

Holmes Co., 139 So. 709, 19 La.App. 
434. 

(3) An injured person cannot re¬ 
cover for continued pain and suffer¬ 
ing because of negligence on the part 
of his physician, where upon con¬ 
sultation with another physician he 
was advised that an operation was 
necessary and failed to have it per¬ 
formed.—Dahl V. Wagner, 151 P. 
1079, 87 Wash. 492. 

18. Ky.—Billroy's Comedians v. 
Sweeny, 37 S.W.2d 43, 238 Ky. 277 
—H. T. Whitson Lumber Co. v- 
Upchurch, 248 S.W. 243, 198 Ky. 
127. 

R.L—Cero v. Oynesando, 138 A. 45, 
48 R.I. 316. 

19. Ark.—j$itna Life Ins. Co. v. 
Sanders, 93 S.W.2d 141. 192 Ark. 
590. 

Kan.—Merrick v. Missouri-Kansas- 
Texas R. Co., 42 P.2d 950, 141 Kan. 
691. 
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B. PAETICULAR ELEMEXTS OF COMPEXSATIOX 


1. Pecuniart Losses 


§ 37. In General 

One injured by another's wrong is entitled to com¬ 
pensation for all pecuniary losses sustained. 

Subject to the Hmitations imposed b}' the general 
principles stated, supra, §§ 17-36, one injured in per¬ 
son or property the wrong of another is entitled 
to compensation for all pecuniary losses which he 
has sustained,^^ and the jury may consider any cir¬ 
cumstance which has an elemental bearing on the 
question.21 


§ 38. Lost Time and Earnings 

Earnings or the value of time lost by plaintiff in con¬ 
sequence of the injury Is, subject to certain limitations, a 
proper element of recovery. 

The pecuniary injury of time lost by plaintiff in 
consequence of the injury is a proper element of 
recovery,-2 even though he was not working for a 
fixed salary or certain wages.-^ So it is generally 
declared that loss of earnings is an element of dam¬ 
ages which should be considered,^^ although it has 


Md.—Hendler Creamery Co. v. Mil¬ 
ler, 138 A. 1, 153 Md. 264. 

Pa.—Potts v. Guthrie, 127 A. 605, 282 
Pa. 200—Leitzell v. Delaware, L. 
& W. R. Co., 81 A. 543, 232 Pa. 
475, 48 L.R.A.,N.S., 114. 

20. Ark.—Dermott Grocery & Com¬ 
mission Co. of Eudora v. Meyer, 
101 S.W.2d 443, 193 Ark. 591. 
Cal.-—Henslee v. Fox, 77 P.2d 307, 
25 Cal.App.2d. 286. 

Idaho.—^Kinzell v. Chicagro, M. & St. 
P, Ry. Co., 190 P. 255, 33 Idaho 
1 . 

Mo.—Brickey v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 259 S. 
W. 476. 

N.C.—Ledford v. Valley River Lum¬ 
ber Co., 112 S.E. 421, 183 N.C. 614. 
Or.—De Young v. Crooks, 263 P. 918, 
124 Or. 19. 

17 C.J. p 780 note 83. 

OTbligatioii of tort-feasor 

Tort-feasor has obligation of com¬ 
pensating person injured, and, if 
enriched by his tort, to make restitu¬ 
tion either in specie or value.—Sec¬ 
ond Nat. Bank v. M. Samuel & Sons, 
0„C.A.N.Y., 12 F.2d 963, 53 A.L.R, 
4.9, certiorari denied M. Samuel & 
Sons V. Second Nat. Bank, 47 S.Ct. 
110, 273 U.S. 720, 71 L.Ed. 857. 

21- Iowa.—Vogt V. Grinnell, 98 N. 
W. 782, 123 Iowa 332—Correll v. 
Cedar Rapids, 81 N.W. 724, 110 
Iowa. 333. 

43 aJ. p 1320 note 70. 

Character aud extent of injury 
<1) Jury, in determining the 
amount of damages to be awarded 
for injuries, should consider the 
character of the injury and its ex¬ 
tent.—Dermott Grocery & Commis¬ 
sion Co. of Eudora v. Meyer, 101 S. 
W.2d 443, 193 Ark 591. 

(2) Thus the permanency of the 
injury is to be considered. 

Neb.—Dailey v. Sovereign Camp, W. 

O. W., 184 N.W. 920, 106 ^^eb. 767. 
Pa.—Glasgow v. Altoona, 27 Pa. 
Super. 55. 

Tex.—Mackay Telegraph-Cable Co. v. 

Armstrong, Civ.App., 241 S.W. 795. 
43 C.J. p 1320 note 72. 


(3) Damages for temporary or per¬ 
manent injuries are recoverable.— 
Kenwood Tire Co. v. Speckman, 176 
N.E. 29, 92 Ind.App. 419. 

Decreased purchasing power of 
money is proper element of damages 
to be considered.—Dailey v. Sover¬ 
eign Camp, W. O. W., 184 N.W. 920, 
106 Neb. 767. 

22. U.S.—United Verde Extension 
Mining Co. v. Littlejohn, C.C.A. 
Ariz., 279 F. 223, 225, citing Corpus 
Juris. 

Ala.—Mobile & O. R. Co. v. Watson, 
130 So. 199, 221 Ala. 585—Bankers’ 
Mortgage Bond Co. v. Sproull, 124 
So. 907, 220 Ala. 245. 

Ariz.—Ocana v. Ray Consol. Copper 
Co., 194 P. 959, 22 Ariz. 112. 

Del.—Hendrickson v. Continental Fi¬ 
bre Co., 140 A. 659, 3 W.W.Harr. 
564. 

Ga.—^Rome Ry. & Light Co. v. Duke, 
105 S.E. 386, 26 Ga.App. 52. 

Ind.—^Kenwood Tire Co. v. Speck- 
man, 176 N.E. 29, 92 Ind. 419. 

Ky.—Chesapeake & O. Ry. Co. v. 
Shanks, 86 S.W.2d 128, 260 Ky. 
416. 

La.—Lacy v. Lucky, 140 So. 857, 19 
La.App. 743. 

Mass.—Chelsea Moving & Trucking 
Co: V. Ross Towboat Co., 182 N.E. 
477, 280 Mass. 282—Lewis v. City 
of Springfield, 158 N.E. 656, 261 
Mass- 183—Sibley v. Nason, 81 N. 
E. 887, 196 Mass. 125, 124 Am.S.R. 
520, 12 L.R.A.,N.S., 1173, 12 Ann. 
Cas. 938. 

Mich.—Tabor v. Carey & Leach Bus 
Lines, 217 N.W. 792, 242 Mich. 9. 
Miss.—^New Orleans & N. E. R. Co. 
V. Mathews, 95 So. 133, 131 Miss. 
68 . 

Mo.—Lock V. Chicago, B. & Q. R. 

Co., 219 S.W. 919, 281 Mo. 532. 

N.J.—Smith V. Red Top Taxicab 
Corporation, 168 A- 796, 111 N.J. 
Law 439, reversing 158 A. 326, 10 
N.J.Misc. 124. 

N.Y.—Perlman v. Shanck, 182 N.Y.S. 

767, 192 App.Div. 179. 

N.C.—O’Brien v. Parks Cramer Co., 
145 S.B. 684, 196 N.C. 359—Led¬ 
ford V. Valley River Lumber Co., 
112 S.E. 421, 183 N.C. 614. 
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R.I.—Brody v. Cooper, 124 A. 2, 
45 R.I. 453. ' 

Tex.—Gamer v. Winchester, Civ. 
App., 110 S.W.2d 1190, error dis¬ 
missed—Fort Worth & D. C. Ry. 
Co. V. Kidwell, Civ.App., 249 S.W. 
303, certified questions answered 
245 S.W. 667, 112 Tex. 89. 

Wash.—Stubbs v. Molberget, 182 P. 

936, 108 Wash. 89. 6 A.L.R. 318. 

3 C.J. p 123 note 62—17 C.J. p 780 
note 84—58 C.J. p 578 note 49 
[b] (1). 

Measure of compensation for loss of 
time and earnings see infra § 86. 
Time lost by husband because of 
injury to wife see the C.J.S. title 
Husband and Wife § 401, also 30 
C.J. p 969 note 89. 

Postponement of operation 

Employee of railroad company su¬ 
ing for damages from rupture may 
recover for loss of time during the 
time he refused to have an opera¬ 
tion performed by the company’s 
doctor and the time he actually had 
it performed, in view of expert tes¬ 
timony that rupture operations were 
not always successful, and in view 
of the fact that the evidence 
showed the operation performed was 
not wholly successful, and the serv¬ 
ant testifying that he did not have 
money for an operation and was 
afraid of company doctors.—Karagas 

V. Union Pac. R. Co., Mo.App., 232 S. 

W. 1100. 

23. Ky.—Pickering v. Simpkins, 111 
S.W.2d 650, 271 Ky. 2S8. 

Mich.—Herzberg v. Knight, 286 N.W. 

145, 289 Mich. 29. 

Salesman’s commissions 

(1) Salesman’s commissions lost as 
result of injury are recoverable.— 
Brisolara v. Caddo Transfer & Ware¬ 
house Co., 127 So, 57, 13 La.App. 27. 

(2) Trial court did not err in per¬ 
mitting inquiry as to loss sustained 
by plaintiff in commissions by reason 
of injuries which prevented plain¬ 
tiff’s delivery of property sold on 
commission.—Guin v. Mastrud, 288 
N.W. 716, 206 Minn. 382. 

24. U.S.—Bissonette v. National 
Biscuit Co., C.C.A.Vt., 100 F.2d 
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been held that wages lost are not recoverable as 
such,“^ but that in cases where it is permitted to 
prove the amount of wages lost, such evidence is 
admissible as a measure of the value of plaintiff’s 
time of which he has been deprived.^® There can¬ 
not, according to the generally accepted doctrine, be 
a recovery as for loss of time of the profits of a 
business as distinguished from the value of plain¬ 
tiff’s services therein,^7 although, as shown infra § 
86 , in estimating the value of time lost it has been 
held proper to consider the character of plaintiff’s 
business, the capital invested, and even the profits; 
and the courts have not always differentiated earn¬ 
ings from profits where plaintiff’s earnings are 
not measured by a fixed salary or wage and are 
controlled by the success of his exertions in his 
occupation.28 The element of loss of time is held 
properly to include only such loss as has accrued 


up to the time of trial; a subsequent loss of time 
is to be included in a recovery for decreased earn¬ 
ing capacity.-^ Hence, a recovery both for loss 
of time and for impairment of earning capacity is 
not a double recovery.^o It is obvious that there 
can be no recovery for loss of time not occasioned 
by the injury,31 nor for both loss of time and loss 
of wages,32 nor for injury to business and for 
loss of time which would have been devoted to 
such business ;33 nor can a plaintiff recover for 
his own loss of time and capacity to labor and also 
what he has had to pay another to supply such 
loss of labor.3i 

Where wages have been paid as before the in¬ 
jury during the period of disability, some courts 
have denied the right to recover for time lost on 
the ground that plaintiff has suffered no loss,35 
while, by other authorities, it has been held that a 


1003—Chicago B. & G. B. Transit 
Co. V. Moore, Mich., 259 F. 490, 170 
C.C.A. 466, certiorari denied 40 
S.Ct. 118, 251 U.S. 553, 64 L.Ed. 
411. 

Cal.—Purcell v. Goldherg, 93 P.2d 
578, 34 Cal.App.2d 344—^Maus v. 
Scavenger Protective Ass’n, 39 P. 
2d 209, 2 Cal.App.2d 624—Robbins 
V. Rodues, 16 P.2d 695, 128 Cal. 
App. 1. 

La.—Brady v. Avenue Theatre Corpo¬ 
ration, App., 194 So. 721—^Warren 
V. Metropolitan Life Ins. Co., App., 
190 So. 865—^White v. Halliburton 
Oil Well Cementing Co., 185 So. 
68, denying rehearing, App., 183 
So. 537—Lambert v. Cire, App., 179 
So. 112—^Wilcox V. B. Olinde & 
Sons Co., App., 182 So. 149. 

Me.—Davis v. Tobin, 163 A. 780, 131 
Me. 426. 

Mo.—Brickey v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 259 S.W. 
476—Ganz v. Metropolitan St. R. 
Co., 220 S.W. 490—Northcutt v. St. 
Louis Public Service Co., App., 48 
S.W.2d 89—Flintier v. Kansas City, 
App., 204 S.W. 951. 

Neb.—Jensen v. Omaha & Council 
Bluffs St. Ry. Co., 256 N.W. 65, 

127 Neb. 21, affirmed 257 N.W. 257, 

128 Neb. 21. 

N.J.—^West V. Central R. Co. of New 
Jersey, 135 A. 82, 4 N.J.Misc. 990. 
N.Y.—Pepperman v. Overseas Ship¬ 
ping Co., 215 N.Y.S. 574, 216 App. 
Div. 512. 

Ohio.—Lo Schiavo v. Northern Ohio 
Traction & Light Co., 138 N.B. 372, 
106 Ohio St. 61, 27 A.L.R. 424. 
Pa.—Gasparovic v. Reed, 5 Pa.Dist. & 
Co. 531. 

R.I.—Roy V. United Electric Rys. Co.,- 
159 A. 637, 52 R.I. 173. 

Tenn.—Davis-Mize Co. v. Weller, 13 
Tenn.App. 246. 

Tex.—Wells v. Ford, Civ.App., 118 
S.W. 2d 420, error dismissed. 


Utah.—Rosenthal v. Harker, 189 P. 
666, 56 Utah 113. 

Wash.—Collais v. Buck & Bowers Oil 
Co., 27 P.2d 118, 175 Wash. 263. 

58 C.J. p 578 note 49 [b] (2). 

Profits not “earnings” 

Profits derived from injured plain¬ 
tiff's business are not “earnings," 
as regards showing of greater earn¬ 
ings before injury.—Gentile v. Mc¬ 
Laughlin, 164 A. 71, 107 Pa.Super. 
489. 

Recovery of profits 
Where owner canceled building 
contract, contractor was entitled to 
profits he would have made, but not 
to allowance of charge for salary as 
supervisor.—Pittman v. Bourgeois, 
La.App., 152 So. 765. 

Lost profits as element of damages 
see infra §§ 42-44. 

25. Mass.—Mitchell v. Walton 

Lunch Co., 25 N.B.2d 151—Shea v. 
Rettie, 192 N.B. 44, 287 Mass. 454 
—Chelsea Moving & Trucking Co. 
V. Ross Towboat Co., 182 N.E. 477, 
280 Mass. 282—Donoghue v. Holy¬ 
oke St. Ry. Co., 141 N.B. 278, 246 
Mass. 485. 

17 C.J. p 781 note 86. 

26. Mass.—Chelsea Moving & Truck¬ 
ing Co. V. Ross Towboat Co., 182 
N.E. 477, 280 Mass. 282—Donoghue 
V. Holyoke St. Ry. Co., 141 N.E. 
278, 246 Mass. 485—Braithwaite v. 
Hall, 46 N.E. 398, 168 Mass. 38. 

27. N.Y.—Jonas v. Interurban St. R. 
Co., 90 N.Y.S. 1070, 45 Misc. 579. 

Wash.—Singer v. Martin, 164 P. 1105, 
96 Wash. 231. 

17 C.J. p 781 note 88. 

Profits as measure of lost earnings 
see infra § 86. 

28. Or.—Fields v. Western Union 
Tel. Co., 137 P. 200, 68 Or. 209. 

17 C.J. p 781 note 90. 

Right to recover profits lost by rea¬ 
son of tort see infra § 44. 
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29. Kan.—Dyer v. Keith, 14 P.2a 

644, 646, 136 Kan. 216, quoting 

Corpus Juris. 

17 C.J. p 781 note 91. 

Time from which impairment of 
earning capacity must be reckoned 
see infra § 87. 

SO. Kan.—Dyer v. Keith, 14 P.2d 
644, 646. 136 Kan. 216, quoting Cor- 
pus Juris. 

17 C.J. p 781 note 92. 

31. Cal.—Vaden v. Holmes, App,, 
103 P.2d 1002. 

17 C.J. p 781 note 93. 

32. Tex.—Gulf, etc., R. Co. v. Wil¬ 
son, 15 S.W. 280, 79 Tex. 371, 23 
Am.S.R. 345, 11 L.R.A. 4S6. 

33. Tex.—Texas Power, etc., Co. v. 
Roberts, Civ.App., 187 S.W. 225. 

Action "by individual partner 

Where partnership had instituted 
suit for loss of business and profits 
resulting from explosion, award to 
partner suing for injuries for loss of 
salary was erroneous, particularly 
where there was no stipulated sal¬ 
ary.—Malloy V. Southern Cities Dis¬ 
tributing Co., La.App., 142 So. 718. 

34. Kan.—Chicago, etc., R. Co. v. 
Sheldon, 51 P. 808, 6 Kan.App. 347. 

Me.—Blackman v. Proprietors Gard¬ 
ner, etc.. Bridge, 75 Me. 214. 

35. Ala.—^Whiddon v. Malone, 124 
So. 516, 220 Ala. 220. 

La.—Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717. 

17 C.J. p 782 note 97. 

In Pennsylvania 

(1) It has been held that recovery 
cannot be had for loss of salary dur¬ 
ing time plaintiff was incapacitated, 
where salary was in fact paid.—Fen- 
sak V. Peerless Oil Co., 166 A. 792, 
311 Pa. 207—17 C.J. p 782 note 97. 

(2) There is, however, authority 
also holding that a gratuitous pay¬ 
ment does not prevent recovery.— 
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third person cannot take advantage of the fact 
of such payment.^® 

The fact that plaintiff teas not employed at the 
time of the injury and was not earning anything 
at such time will not preclude a recovery,par¬ 
ticularly where it is shown that after the injury 
he has endeavored to secure empIo 3 TOent.^S So 
an unmarried woman who is unemployed may re¬ 
cover for inability to perform her household du¬ 
ties at her home.^^ 

A person of unsound mind is not precluded from 
recovering damages for loss of time from labor.^^ 

Earnings in an unlawful employme^it cannot be 
made the basis of a recovery. 

DestrurCtion or detention of property. There 
can be no recovery for loss of time occasioned by 
the destruction of property,^2 except perhaps in a 
case in which the owner of the property is unable 
to perform his work without the use of the prop- 
erty.^s Further it has been held that in the ab¬ 
sence of notice of special circumstances there can 
be no recovery for loss of time due to defendant's 


delay in the performance of a contract to deliver 
goods.^^ 

In action by personal representative for injuries 
to his decedent, a recovery may be had for loss of 
time^^ or earnings,unless under the statute by 
virtue of which the cause of action survives such 
a recover^' is precluded.^^ 

§ 39. Services 

Loss of services of a third party to which the plaintiff 
Is entitled may constitute a proper element of damage. 

Loss of the services of a third person, to which 
plaintiff is entitled, is a proper element of damage 
when due to defendant's wrong, ^nd the amount 
susceptible of ascertainment with reasonable cer¬ 
tainty.-^® ' '' 

§ 40. Earning Capacity 

Impairment of the capacity to earn money or to 
work, even though plaintiff at the time of the injury was 
unemployed, is a proper element of compensation. 

Loss or impairment of earning capacity, conse¬ 
quent to an injury to the person, is a proper ele¬ 
ment of compensation.^^ A recovery for future 


Snyder v. Pennsylvania General 
Transit Co., 17 Pa.Dist. & Co. 163, 
10 Northumh.Leg-.J. 231. 

17 C.J. p 752 note 97. 

36. Ga.—^IVachtel v. Leonard, 163 S 
E, 512, 45 Ga.App. 14. 

Mass.—Shea v. Rettie, 192 N.E. 44, 
287 Mass. 454. 

17 C.J. p 782 note 98. 

Xn Delaware 

(1) The rule of the text prevails, 
—Campbell v. Brandenburg-er, 162 A. 
354, 356, 15 W.W.Harr. 203, citing 
Corpus Juris. 

(2) Wages paid plaintiff after the 
accident by defendant, his employer, 
may be shown in mitigation of dam¬ 
ages.—Chielinsky v. Hoopes & Town¬ 
send Co., 40 A. 1127, 15 Del. 273. 

37. Ky.—Harlan Fruit Co. v. Kil- 
bourne, 133 S.W.2d 730, 280 Ky. 
511—Cincinnati, N. O. & T. P. Ry. 
Co. V. Perkins, 266 S.W. 652, 205 
Ky, 798. 

Minn.—Martin v. Tracy, 246 N.W. 6, 
187 Minn. 529. 

Tex.—Missouri, etc., R. Co. v. Flood, 
79 S.W. 1106, 35 Tex.CiwApp. 197. 
Part time employmeut 
Minn.—Johnston v. Selfe, 251 N.W. 
525, 190 Minn. 269. 

38. Tex.—Missouri, etc., R. Co. v. 
Flood, 79 S.W. 1106, 35 Tex.Civ. 
App. 197. 

39. Pa.—Kleine v. Pittsburgh R. Co., 
97 A. 395, 252 Pa. 214. 

40. Tex,—Gulf, etc., R. Co. v. Holz- 

heuser, Civ.App., 45 S.W. 188. | 

41. La.—Soldano v. New York Life] 


Ins. Co., App., 196 So. 521, 527, 
quoting Corpus Juris. 

17 C.J. p 782 note 4. 

42. Mo.—Churchman v. Kansas City, 
44 Mo.App. 665. 

43. Colo.—sparks v. Sullivan, 104 P. 
1035, 46 Colo. 340, 25 L.R.A.,N.S., 
625, 17 Ann.Cas. 1079. 

44. TJ.S.—^Moffit-West Drug Co. v. 
Byrd, 92 P. 290, 34 C.C.A. 351, re¬ 
versing 43 S.W. 864, 1 Ind.T. 612. 

17 C.J. p 782 note 7. 

45. Del.—Quinn v. Johnson Forge 
Co., 32 A. 858, 14 Del. 338. 

Ky.—Louisville, etc., R. Co. v. Sim- 
rall, 104 S.W. 1011, 127 Ky. 55, 
31 Ky.L. 1269, petition denied 104 
S.W. 1199, 32 Ky.L. 240. 

46. Neb.—^Hindmarsh v. Sulpho Sa¬ 
line Bath Co., 187 N.W. 806, 108 
Neb. 168. 

17 C.J. p 782 note 9. 

47. Ill.—Chicago, etc., R. Co. v. 
O'Connor, 9 N.E. 263, 119 III. 586— 
Holton V. Daly, 106 Ill. 131. 

43. U.S.—Gray v. Dieckmann, C.C.A. 
N.H.. 109 F-2d 382. 

Cal.—Robbins v. Roques, 16 P.2d 695, 
128 Cal. App. 1—Rock wood v. Lans- 
burgh, 293 P. 792, 109 Cal.App. 
581. 

17 C.J. p 782 note 11. 

Recovery by husband for loss of 
wife’s services see the C.J.S. title 
Husband and Wife § 401, also 30 
C.J. p 961 note 16. 

Recovery by parent for loss of serv¬ 
ices of child see the C.J.S. title] 
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' Parent and Child I 55. also 46 C.J. 
p 1310 notes 29-32. 

49. Neb.—Glandt v, Ricceri, 243 N. 
W. 363, S64, 123 Neb. 126, citing 
Corpus Juris. 

Wash.—Torgeson v. Hanford, 139 P. 

648, 79 Wash. 56. 

17 C.J. p 782 note 12. 

50. IJ.S.—Gray v. Dieckmann, C.C. 
A.N.H., 109 F.2d 382—William C. 
Barry, Inc., v. Baker, C.C.A.Me., 
82 P.2d 79—In re Famous Players 
Lasky Corporation, D.C.Cal., 30 P* 
^d 402. 

Ala.—Bankers* Mortg. Bond Co. v. 
Sproull, 124 So. 907, 220 Ala. 245— 
Mackintosh Co. v. Wells, 118 So. 
276, 218 Ala. 260. 

Ariz.—Inspiration Consol. Copper Co. 

V, Lindley, 177 P, 24, 20 Ariz. 95, 
Ark.—Perkins Oil Co. of Delaware 
V. Fitzgerald, 121 S.W.2d 877, 197 
Ark. 14—Missouri Pacific Transp. 
Co. V. Sharp, 108 S.W.2d 579, 194 
Ark. 405—Gaster v. Hicks, 25 S.W. 
•2rl 760, 181 Ark. 299. 

Cal.—Torr v. United Railroads of 
San Francisco, 202 P. 671, 187 Cal. 
505—Purdy v. Swift & Co., Indus¬ 
trial Indemnity Exchange, Inter¬ 
vener, 94 P.2d 389, 34 Cal.App.2d 
656—Dighton v. Martin, 41 P.2d 
197, 4 Cal.App.2d 401—Martin v. 
Angel City Baseball Ass’n, 40 P.2d 
287, 3 Cal.App.2d 586. 

Del.—Pretty man v. Topkis, 3 A. 2d 
70S. 

Ga.—Langram v. Hodges, 4 S.E.2d 
489, 60 Ga.App. 567—Rome Ry. 
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loss of earning capacity must be limited to such 
loss as is reasonably certain to occur,and proxi- 
mately results from the injury ^5 shown 

infra § 87, it is not confined to the occupation in 
which the person injured was employed at the time 
of the injur}-, nor indeed need the injury have re¬ 
sulted in an immediate diminution of earnings.^s 
Furthermore, the injury need not be permanent, 
according to one view,^'^ but the right to recover 
for a temporary impairment ceases when a com¬ 


plete cure is efifected.^^ It is obvious that inability 
to labor of a third person in whom the right of 
action, if any, is vested cannot be made a basis 
of recover}".^® There can be no recovery for mere 
inability to find work after the injury as distin¬ 
guished from an inability occasioned by plaintiff’s 
incapacitation from labor because of the injury.^*^ 

Proof. In accordance with the general rules 
stated supra § 28, there must be reasonable certain¬ 
ty in the proof of impairment of earning capaci- 


Light Co. V. Duke, 105 S.E. 386, 26 
Ga.App. 52. 

Idaho.—Kinzell v. Chicago, M. & St. 

P. Ry. Co., 190 P. 255, 33 Idaho 1. 
Ind.—Union Traction Co. of Indiana 

V. McCullough, 154 N.E. 41, 87 

Ind.App. 27. 

Ky.—Chesapeake & O. Ry. Co. v 
Honaker, 226 S.W. 394, 190 Ky. 
125. 

Mass.—Leave v. Boston Elevated Ry. 
Co., 28 N.E.2d 483—Mitchel v. 
Walton Lunch Co,, 25 N.E.2d 51 
—Whalen v. City of Boston, 2. N. 
E.2d 93—Mangano v. Marston, 10 
3Sr.E.2d 90, 298 Mass. 133—Hai¬ 

nan V. New England Telephone & 
Telegraph Co., 5 N.E.2d 209, 296 
Mass. 219—Shea v. Rettie, 192 N.E. 
44, 287 Mass. 454—Chelsea Moving 
& Trucking Co. v. Ross Towboat 
Co., 182 N.E. 477, 280 Mass. 282— 
Hendler v. Coffey, 179 N.E. SOI, 
278 Mass. 339—Mitchell v. City of 
Springfield, 158 N.E. 658, 261 Mass. 
188—Lewis v. City of Springfield, 
158 N.E. 656, 261 Mass. 183—Don- 
oghue V. Holyoke St. Ry. Co., 141 
N.E. 278, 246 Mass. 485—McGlin- 
chy V. Henderson, 134 N.E. 264, 
240 Mass. 432. 

Mich.—Sadlowski v. Meeron, 215 N. 

W. 422, 240 Mich. 306, affirmed 220 
N.W. 680,-243 Mich. 602. 

Miss.—Mississippi Cent. R. Co. v. 
Smith, 168 So. 604, 606, 176 Miss. 
306, citing Corpus Juris, certiorari 
denied and appeal dismissed 57 S. 
Ct. 313, 299 U.S. 518, 81 L Ed. 382. 
Mo.—Lock V. Chicago, B. & Q. R. Co., 
219 S.W. 919, 281 Mo. 532—Chil- 
cutt V. Le Clair, App., 119 S.W.2d 
1, 5. 

N.J.—Smith V. Red Top Taxicab Cor¬ 
poration, 168 A. 796, 111 N.J.Law 
439, reversing 158 A. 326, 10 N.J. 
Misc. 124—Kasiski v. Central Pow¬ 
er & Light Co., 132 A. 201, 4 N.J. 
Misc. 130. 

N.C.—Pox V. Asheville Army Store, 
5 S.E.2d 436, 216 N.C. 468—O’Brien 
V. Parks Cramer Co., 145 S.E. 684, 
'196 N.C. 359—Ledford v. Valley 
River Lumber Co., 112 S.E. 421, 
183 N.C. 614—Kirkpatrick v. 

Cirutchfield, 100 S.E. 602, 178 N.C. 
348. 

Ohio.—^Lo Schiavo v. Northern Ohio 
Traction & Light Co.. 138 N.E. 372, 
106 Ohio .St. 61, 27 A.L.R. 424. 
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Okl.—City of Miami v. Finley, 240 
P. 317, 112 Okl. 97. 

Or.—Davis v. Springer, 275 P. 600, 
128 Or. 582. 

Pa.—Robh v. Niles-Bement'Pond Co., 
112 A. 459, 269 Pa, 298—Wensel v. 
Standard Supply & Equipment Co,, 
72 Pa. Super. 56—Clausen v. Barr, 
27 DeLCo. 495. 

Tex.—^Eastern Iron & Metal Co. v. | 
McMorrough, Civ.App., 135 S.W. 2d ‘ 
750—Well? V. Ford, Civ.App., IIS 
S.W.2d 420, error dismissed— i 
Fort Worth & D- C. Ry. Co. v. 
Kidwell, Civ.App., 249 S.W. 303, 
certified questions answered 245 
S.W. 667, 112 Tex 89—Mackay Tel¬ 
egraph-Cable Co. v. Armstrong, 
Civ.App., 241 S.W, 795—Hamilton 
V. Harris, Civ.App., 223 S.W. 533, 
dismissed for want of jurisdic¬ 
tion—Chicago, R. I. & T. R. Co. 
V. Long, 65 S.W. 882, 26 Tex.Civ. 
App. 601, error dismissed. 

Wis.—Callies v. Reliance Laundry 
Co.. 206 N.W. 198, 188 Wis. 376, 42 
A.L.R. 712. 

3 C.J. p 123 note 67—17 C.J. p 782 
note 13—58 C.J. p 578 note 49 [a]. 
“The standard of compensation is 
not ‘loss of wages,’ but deprivation; 
or diminution of earning capacity."— 
Gordon v. Yellow Cab Co. of Dela¬ 
ware, 100 Pa.Super. 558, 561. 
“Earning capacity” defined 

“ ‘Earning capacity’ does not nec¬ 
essarily mean the actual earnings 
that one who suffers an injury was 
making at the time the injuries were 
sustained. It refers to that which, 
by virtue of the training, the ex¬ 
perience, and the business acumen 
possessed, an individual is capable 
of earning.”—Texas Electric Ry, v. 
Worthy, Tex.Civ.App., 250 S.W. 710, 
712. 

Removal to another city 

Right to recover for decreased 
earning capacity because of injury 
was not affected because plaintiff left 
city in which she was enployed and 
removed to another city.—Rulison; 
V. Victor X-Ray Corporation, 223 
N.W. 745, 207 Iowa 895. 

libss of future pension 

Where injuries resulting from au¬ 
tomobile collision terminated police¬ 
man’s employment four years before 
right to pension accrued, loss of fu- 
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ture pension was proper element of 
damages, since such right formed 
part of compensation of employment, 
—Groat V. Walkup Drayage & Ware¬ 
house Co., 58 P.2d 200, 14 Cal.App.2d 
350. 

51. Iowa.—Breen v. Iowa Cent. R. 
Co., 141 N.W. 410, 159 Iowa 537. 

Ky.—Louisville, etc., R. Co. v. 
Dougherty, 185 S.W. 114, 170 Ky 
10, L.R.A.1916E 464. 

17 C.J. p 783 note 14. 

Loss of chance of future iA*omotion 
see infra § 87. 

52. Wash.—Shanks v. Oregon-Wash- 
ington R. & Nav. Co., 167 P. 1074, 
98 Wash. 509. 

17 C.J. p 783 note 15. 

53. AJa.—Mackintosh Co. v. Weils, 
118 So. 276, 218 Ala. 260. 

Mo.—Kleinlein v. Foskm, 13 S.W.2d 
648, 321 Mo. 887. 

Pa.—Hasse v. McCown, 89 Pa-Super. 
334. 

17 C.J. p 783 note 18. 

54. Ky.—^Augustus v. Goodrum, 6 £> 
W.2d 703, 224 Ky. 558-Blue Grass 
Tract. Co. v. Ingles, 131 S.W^ 278, 
140 Ky. 488. 

Contrary dictum Carrs Fork Coal 
Co. V. Smith, 293 S.W. 1079, 219 Ky. 
510. 

Wis.—Callies v. Reliance Laundry 
Co., 206 N.W, 198, 188 Wis. 376, 42 
A.L.R. 712. 

Tn Alabama, diminution or loss of 
earning capacity is an element of 
damages that may be recovered m 
personal injury cases where the in¬ 
jury suffered is perman'ent.—Hines 
v. Wimbish, 85 So. 765, 204 Ala. 350. 

55- Ky.—^Augustus v. Goodrum, 6 S. 
W.2d 703, 224 Ky. 558. 

56. N.H.—Prescott v. Robinson, 69 
A, 522, 74 N.H. 460, 124 Am.S.R. 
987, 17 L.R.A.,N.S., 594. 

17 C.J. p 783 note 19. 

Recovery by husband for injury to 
wife’s earning capacity see the 
C.J.S. title Husband and Wife § 
401, also 30 C.J. p 966 note 64. 
Recovery by parent in case of 
jury to child see the C.J.S. title 
Parent and Child § 55, also 46 C.J. 
p 1311 notes 39-431 

j 57. Ill.—^Weber Wagon Co. v. Kehl, 
1 29 N.E. 714, 139 Ill. 644. 
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ty,^S but the nature and extent of the proof re¬ 
quired of necessity varies with the circumstances 
of the particular case.^^ Questions as to proof 
of earning capacity, ordinarily relate to the proof 
of the measure of damages for loss or impairment 
of earning capacity and will be treated in connec¬ 
tion with the discussion of such measure, infra § 
87. 

Person without employment. A person is not de¬ 
prived of the right to recover damages because of 
inability to labor or transact business in the fu¬ 
ture, because of the fact that at the time of the 
injury he is not engaged in any particular employ¬ 
ment,®^ or has permanently retired from business, 
or was too immature in years to have acquired an 
earning capacity.^^ The fact that a woman at¬ 
tends merely to household duties will not deprive 
her of a right to recover for loss of earning ca¬ 
pacity,®^ 

Disability to pursue vocation. One who by an 
injury has beer incapacitated from pursuing his 
usual calling may recover damages for such dis¬ 
ability, although by reason of his injury he is com¬ 
pelled to engage in other pursuits which ultimate¬ 
ly prove more remunerative.®^ In some jurisdic¬ 
tions the loss of earning capacity is regarded as 
an element of damage distinct from disability to 
pursue a usual vocation,®® and a recovery may be 
had for both,®® 


Loss of capacity to labor. According to some 
authorities, loss of capacity to labor occasioned by 
physical injury is a species of pain and suffering,®'^ 
and a proper element of compensation ;®^ and an 
award therefor is to be distinguished from an 
award of actual damages as compensation for loss 
or impairment of earning capacity,®^ and may be 
sustained, although there is no evidence as to the 
pecuniary value of the lessened capacity to labor.'^® 

Loss of power to earn money. In some jurisdic¬ 
tions, where an injury is shown to be permanent 
there may be a recovery for loss of power to earn 
money without proof of plaintiff’s earning capacity 
or the impairment thereof.'^^ 

In action by personal representative, in whose 
name an action for injuries has been revived, a 
recovery may in some jurisdictions be had for the 
diminution of earning power during a period of 
life through which decedent would probably have 
lived had the accident not occurred.'^^ 

§ 41. Destruction, Deprivation, or Loss of 
Use of Property 

Losses from the destruction or depreciation of prop¬ 
erty, and loss of the use of property are a proper element 
of damages. 

Subject to the general rules stated, supra §§ 
17-36, losses from the destruction of real or 


58. Pa.—Bickness v. Pittsburg-h 
Rys. Co., 16 Pa.Dist. & Co. 387. 

17 C.J. p 784 note 22. 

Determination of earning capacity 
see infra § 87. 

Necessity of direct evidence to 
amount see infra § 87. 

59. Tex.—Dallas Cons. Electric St, 
R, Co. V. Motwiller, lOS S-W. 918, 
101 Tex. 515. 

17 C.J. p 784 note 23. 

60. Cal.—Girard v. Irvine, 275 P. 
S40, 97 Cal.App. 377. 

Conn.—Federman v. City of Stam¬ 
ford, 172 A. 853, 118 Conn. 427. 
Mass.'—Koch v. Lynch, 141 N.E. 677, 
247 Mass. 459. 

Miss.—Mississippi Cent. R. Co. v. 
Smith, 168 So. 604, 606, 176 Miss. 
306, citing Corpus Juris, certiorari 
denied and appeal dismissed 57 S. 
Ct. 313, 299 U.S. 518, 81 L.Ed. 382. 
Wis-—Hoefer v. Last, 266 N.W. 196, 
201, 221 Wis. 102, citing Corpus Ju¬ 
ris. 

17 C.J. P 784 note 28. 

61. U.S.—Gray v. Dieckmann, C.C.A. 
N.H., 109 F.2d 382. 

Tex.—El Paso Electric R. Co. v. 
Murphy, 109 S.W. 489, 49 Tex.Civ. 
App. 586. 

17 C.J. p 784 note 29. 


62. Okl.—City of Miami v. Finley,. 
240 P. 317, 112 Okl. 97. 

Pa.—Fedorawicz v. Citizens’ Electric 
Ilium. Co., 92 A. 124, 246 Pa. 141. 
Recovery by infant see the C.J.S. 
title Infants § 104, also 31 C.J. P 
1115 notes 69, 76. 

63. Cal.—^Marshall v. Smith, 21 P. 
2d 117, 131 Cal.App. 258—Davis v. 
Renton, 298 P. 834, 113 Cal.App. 
561—Gotsch V. Market St. Ry., 265 
P. 268, 89 Cal.App. 477. 

Ill,—Jerrell v. Harrisburg Fair & 
Park Ass’n, 215 Ill.App. 273. 

Pa.—^Zimmerman v. Weinroth, 116 A. 

510, 272 Pa. 537. 

TTnmarried, unemployed woman 
Pa.—Kleine v. Pittsburgh R. Co., 97 
A. 395, 252 Pa. 214. 

64. Mich.—Ostrander v. Lansing, 73 
N.W. 110, 115 Mich. 224. 

Right of jury to consider increased 
earnings as bearing on measure of 
damages see infra § 87. 

65- Mont.—^Montague v. Hanson, 99 
P. 1063, 38 Mont. 376. 

66. Mont.—^MuHery v. Great North¬ 
ern R. Co., 148 P. 323, 50 Mont. 
408. 


& Light Co. V. Duke, 105 S.E. 386, 
26 Ga.App. 52. 

Or.—Alt V. Krebs, 88 P.2d 804, 807, 
quoting Corpus Juris. 

Tex.—Texas & P. Ry. Co. v. Perkins, 
Civ.App., 284 S.W, 683. 

17 C.J. p 784 note 34. 

68. N.C.—Ledford v. Valley River 
Lumber Co., 112 S.E. 421, 183 N. 
C. 614. 

69. Tex.—Texas & P. Ry. Co. v. 
Perkins, Civ.App., 284 S.W. 683. 

17 C.J. p 784 note 35. 

70. Ga,—Langran v. Hodges, 4 S.E. 
2d 489, 60 Ga.App. 567—West v. 
Moore, 160 S.E. 811, 44 Ga.App. 
214. 

Tex.—Texas & P. Ry. Co. v. Per¬ 
kins, Civ.App., 284 S.W. 683. 

17 C.J. p 784 note 36. 

71. Ky.—Moore v- Hart, 188 S.W. 
861, 171 Ky. 725. 

17 C.J. p 784 note 37. 

72. Pa.—^Maher v. Philadelphia 

Tract. Co., 37 A. 571, 181 Pa. 617. 

73. N.C.—Thompson v. Seaboard Air 
Line R. Co., 81 S.E. 315, 165 N.C. 
377. 52 L.R.A.,N.S., 97. 

Measure of damag-es for injuries to 
real property see infra §§ 84, 85. 
Speculative damages 

Where a drainage ditch construct- 


67- Ga.—Langran v. Hodges, 4 S.E. 
2d 489, 60 Ga.App. 567—Rome Ry. 
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personaF^ property, or from the depreciation in provided the use was a lawful onej^ and the dam- 
value of realor personal'^® property, may form ages are established with reasonable certainty 
a proper element of damages. Likewise there may but it has been held that such loss is not an ele- 
be a recovery for the loss of the use of property,ment of damages under a statute allowing recovery 


ed by a city cast surface waters on 
and flooded plaintiffs land, and 
thereafter a drainage district was 
organized and plaintiff’s land in-' 
eluded therein and assessed, plain¬ 
tiff could not recover from the city 
the amount of her assessment by the 
drainage district on the theory that 
it was her duty to abate the 
nuisance, etc.—Conklin v. City of Des 
Moines, 168 M.W. 874, 184 Iowa 

384. 

Damage to leasehold interest 

In an action against a city for the 
destruction of a frame building main¬ 
tained within the fire limits in vio¬ 
lation of a contract and an ordi¬ 
nance, the owner could not recover 
damages to his leasehold interest in 
the land on which the building was 
located.—^Wheeler v. Aberdeen, 87 P. 
1061, 45 Wash. 63. 

74. U.S.—Standard Oil Co. of New 
Jersey v. Southern Pac. Co., N.Y., 
45 S.Ct. 465. 268 U.S. 146, 69 L.Ed. 
890, affirming, C.C.A., The Cushing, 
292 P. 560, which modified, D.C., 2S5 
F. 617—The Ruthie M., D.C.N.Y., 4 
F.Supp. 317, affirmed, C.C.A., Motor 
Coal Co. V. The D. L. Crosby, 68 F. 
2d 1010. 

Ky.—Chesapeake & O. Ry. Co. v. 
Boren, 259 S.W. 711, 202 Ky. 348— 
Louisville & I. R. Co. v. Schuester, 
209 S.W. 542, 183 Ky. 504, 4 A.L.R. 
1344. 

La.—Driefus v. Levy, App., 140 So. 
259. 

Mo.—Rohwedder-Freymann Jewelry 
Co. V, Riverside Swine Co., App., 
246 S.W. 988. 

N.C.—^Vann v. Atlantic Coast Line R. 
Co., 109 S.E. 556, 182 N.C. 567— 
Thompson v. Seaboard Air Line 
R. Co., 81 S.E. 315, 165 N.C. 377, 
52 L.R.A.,N.S., 97. 

S.C.—^Murray v. Texas Co., 174 S.E. 
231, 172 S.C. 399. 

Wash.—Dillon v. Burnett, 85 P.2d 
656, 197 Wash. 371. 

29 C.J. p 724 note 11 [a] (l)-(3). 
Measure of damages for injuries to 
personal property see infra § 83. 
Duty to make repairs 

(1) Automobile owner is not bound 
to repair car to entitle him to com¬ 
pensation for injury sustained in 
case injury was beyond profitable 
repair.—^Wolf v. Altoona & Logan 
Talley Electric Ry. Co., 92 Pa.Super. 
259. 

(2) So, where difference in value 
of automobile before and after ac¬ 
cident was established, liability for 
repairs need not be incurred to au¬ 
thorize recovery for damages.—Har¬ 
low V. Motor Coach Co., 17 P.2d 748, 
128 Cal.App. 487. 


75. Ky.—Louisville & N. R. Co. v. 
Jones, 1 S.W.2d 972, 222 Ky. 531. 

Wash.—Sunset Shingle Co. v. North- 
w^'est Electric & Water Works, 203 
P. 978, 118 Wash. 416. 

17 C.J. p 785 note 41, 

Fixtures on leased premises 

In an action for damages from 
overflow of surface water, plaintiff 
may recover for damage to pumps 
and tanks which were fixtures on 
premises rented by plaintiff, even 
though plaintiff is not the owner of 
the pumps.—McNinch v. City of Co¬ 
lumbia, 122 S-E. 403, 128 S.C. 54. 
ECeld not “depreciation” 

Where landowner, operating 
through land and water companies, 
sold land and agreed to deliver wa¬ 
ter for irrigation, but failed to do 
so, no water ever having been de¬ 
livered to land, name or nature of 
loss to purchaser was not “de¬ 
preciation” in value of land.—Bivans 
V. Utah Lake Land, Water & Power 
Co., 174 P. 1126, 53 Utah 601. 

76. Colo.—Larson v. Long, 219 P. 
1066, 74 Colo. 152. 

Ky.—Towles v. Perkins, 98 S.W.2d 
27, 266 Ky. 25. 

La.—Blevins v. Drake-Lindsay Co., 
App., 144 So. 257. 

42 C.J. p 1291 note 74. 

In absence of proof of loss, truck 
owner could not recover for loss of 
coffee in truck involved in collision. 
—Roy V. Yarbrough, La.App., 167 So. 
883, 

77. Cal.—Meyers v, Bradford, 201 P. 
471, 54 Cal.App. 157. 

Conn.—^Hawkins v. Garford Trucking 
Co., 114 A. 94, 96 Conn. 337. 

Fla.—Allen v. Hooper, 171 So. 513, 
126 Fla. 458. 

HI.—Welter v. Schell, 252 Ill.App. 
586—Gross v. Johnson, 248 Ill.App. 
531. 

Ind.—^New York Cent. R. Co. v. Rei- 
denbach, 125 N.E. 55, 71 Ind.App. 
390, 

Iowa,—Lonnecker v. Van Patten, 179 
N.W. 432. 

Ky.—Towles v. Perkins, 98 S.W.2d 
27, 266 Ky, 25—Chesapeake & O. 
Ry. Co. V. Boren, 259 S.W. 711, 202 
Ky. 348—^Louisville & I. R, Co. v. 
Schuester, 209 S.W. 542, 183 Ky. 
504. 4 A.L.R. 1344. 

La.—^Reisz v. Kansas City Southern 
R. Co., 88 So. 120, 148 La. 929— 
Carkuff v. Geophysical Service, 
App., 179 So, 490—Blitz v. Munson, 
App., 159 So. 754—^Armour & Co. 
v. Hicks Co., 138 So. 676, 18 La. 
App. 504. 

Mass.—Sturtevant v. Ford, 182 N,E. 
560, 280 Mass. 303. 
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Mo.—McFall V. Wells, App., 27 S.W. 
2d 497. 

N.Y.—Kester v. Snediker, 190 N.Y.S. 
641. 

Or.—Anderson v. Columbia Contract 
Co., 184 P. 240. 94 Or. 171, 7 A.L.R. 
653, rehearing denied 185 P. 231, 94 
Or. 171, 7 A.L.R. 653. 

Pa.—Butterworth v. Harrisburg® 

Railways Co., 30 Pa.Dist. 492, 496, 
50 Pa.Co. 287, 24 Dauph.Co. 9, cit¬ 
ing Corpus Juxis- 

Tex.—Korkmas v. Ham, Civ.App., 141 
S.W.2d 433—Webb-North Motor 
Co. V. Ross, Civ.App., 42 S.W.2d 
1086, error dismissed—Texas Pow¬ 
er & Light Co. V. Hale, Civ.App., 
276 S.W. 746, reversed on other 
grounds, Com.App., 283 S.W. 495. 
Utah.—Bergstrom v. Mellen, 192 P. 
679, 57 Utah 42. 

Wash.—Knickerbocker Co. v. Gjarde, 
22 P.2d 987, 173 Wash. 285. 

17 C.J. p 785 note 44—29 C.J. p 724 
note 21—42 C.J. p 1291 notes 79, 
81, p 1292 note 93. 

Expenses incurred by loss of or in¬ 
jury to property as element of 
damages see infra § 48. 

Delay iu obtaauiiig repairs 
Plaintiff whose car was damaged 
by collision occasioned by defend¬ 
ant's negligence, is entitled to dam¬ 
ages for deprivation of its use dur¬ 
ing time necessarily consumed in 
making proper repairs, including de¬ 
lay in arrival of parts ordered from 
a distant city because unavailable 
elsewhere.—Lyle v. Seller, 233 P. 345, 
70 Cal.App. 300. 

Zioss Of rents 

(1) Held recoverable. 

Cal.—Yoakam v. Hogan, 243 P. 21, 
198 Cal. 16. 

N.J.—Reichardt v. Timms, 106 A. 
378, 93 K.J.Law 117. 

(2) Held not recoverable.—Texas 
& N. O. R. Co. V. Jeff Chaison Town- 
Site Co., Tex.Civ.App., 290 S.W. 892, 
affirmed in part and reversed in 
part on other grounds. Com.App., 298 
S.W. 399. 

(3) Where the breach of a drilling 
contract resulted in the enforced 
idleness of a string of tools of the 
plaintiffs for a period of time, the 
rental value of the tools for such 
period affords a proper element of 
damages.—Terrell Co. v. Davis, 188 
P. 676, 77 Okl. 302. 

(4) Loss of tenants see infra § 
55. 

78. Mo,—^Rohwedder - Freymann 
Jewelry Co. v. Riverside Swine Co., 
App., 246 S.W. 988. 

78. La,—Marsh v. Singletary, 7 La. 
App. 436. 
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for damage to person or propcrty.^^ Consequen¬ 
tial damages to a building resulting from a defec¬ 
tive highwa}" are not recoverable under a statute 
allowing recovery to a person, his team, or car¬ 
riage.^ ^ 

Articles of luxury or personal pleasure. One 
who has been wrongfully deprived of the use of 
an article may recover substantial damages for 
such deprivation, notwithstanding it is an article 
of luxury and devoted by him solely to personal 
* pleasure and gratification.^^ There is, however, 

authority to the contrary .^3 

Crops. While losses resulting from the destruc¬ 
tion of, or injury to, unmatured crops may form a 
proper element of damages,damages based on 
the value of unmatured crops are analogous to 
profits lost, and are governed by the same rule 
precluding recovery in cases of either uncertainty 
or remoteness.^^ The question of whether dam¬ 
ages based on the result of an unmatured crop 
are speculative must be determined by whether 
there is sufficient data to determine with reason¬ 
able certainty the probable value it would have 
had if matured.sc The cultivation of similar crops 
on portions of the same or adjoining lands under 
similar conditions may furnish data sufficient to 
remove the uncertainty as to damage to an un~ 
matured crop.®'^ Damage resulting from the fail¬ 
ure of a crop because of the inferior character 
of seed furnished is the natural and direct, as dis¬ 


tinguished from the remote, result of a contract 
to furnish good seed for the planting of a crop.^S 

Animals. It has been held that injury to cattle 
occasioned by fright apart from physical injury 
cannot be made an element of recovery,but on 
the other hand it has been held that, where horses 
were frightened and caused to run away, the de¬ 
preciation in their market value by reason of the 
fact of their having so run away is a proper ele¬ 
ment of recovery,and, in general, a recovery may 
be had for the destruction of the valuable qualities 
of an animal 91 or a depreciation in its market val- 
ue.92 

§ 42. Profits 

a. In general 

b. Interruption of business 
a. In General 

There may be a recovery for loss of profits shown 
to be the natural and probable consequence of the act or 
omission complained of, provided the amount thereof is 
shown with sufficient certainty. 

In the earlier cases there was a tendency to deny 
a recovery for lost profits as an element of dam- 
ages.93 The modern rule, however, does not deny 
a recovery of profits because of the fact that they 
are profits,9^ but because they are speculative, con¬ 
tingent, or uncertain,®^ and, while there are many 
cases in which they have been denied upon these 
grounds,96 the generally accepted rule is that, 


so. Me.—McLaughlin v. Bangor, 58 
Me, 398. 

29 C.J. p 725 note 22. 

81. N.H.—Ball V. Winchester, 32 N. 
H. 435. 

82. Pa.—Butterworth v. Harrisburg 
Kailways Co., 30 Pa.Dist. 492, 50 
Pa.Co. 287, 24 Dauph.Co. 9. 

17 C.J. p 785-note 45—42 C.J. p 1291 
note 82. 

83; Colo.—^Hunter v. Quaintance, 168 
P. 918, 69 Colo. 28. 

17 O.J. p 759 note 86 [a], 

84. Cal.—Zvolanek v, Bodger Seeds, 
42 P.2d 92, 5 Cal.App.2d 106. 

85. IT.S.—Malone v. Hastings, Tex., 
193 P. 1, 113 C.C.A. 329, affirmed 
201 P. 1020. 

Neb.—Gledhill v. State, 243 N.W. 909, 
910, 913, 123 Neb. 726, quoting 
Corpus Juris. 

Measure of damages see infra § 
85. 

86. XT.S.—Malone v. Hastings, Tex., 
193 F. 1, 113 C.C.A. 329, affirmed 
201 P. 1020. 

Neb.—Gledhill v. State, 243 N.W. 
909, 910, 913. 123 Neb. 726, quoting 
Corpus Juris. 

Bata from which damages ascer¬ 
tained see infra § 85. 


87. U.S.—^Malone v. Hastings, Tex., 
193 F. 1, 6, 113 C.C.A. 329, affirmed 
201 P. 1020. 

17 C.J. p 785 note 50. 

88. U.S.—^IMalone v. Hastings, su¬ 
pra. 

89. U.S.—Chicago, etc., R. Co. v. 
Gelvin, Mo., 238 F. 14, 151 C.C.A. 
90, Lr.R.A.,1917C, 983. 

17 C.J. p 785 note 53. 

Measure of damages see the title 
Animals § 234, 

90. Tex,—U. S. Express Co. v. Tay¬ 
lor, Civ.App., 156 S.W. 617. 

17 C.J. p 785 note 54. 

91. Md.-^Weiller v. Weiss, 92 A. 
1028, 124 Md. 461. 

17 C.J.’p 785 note 65, 

92. Ga.—Cook V. Daniel, 95 S.E. 376, 
22 Ga.App. 48. 

93. Kan.—^Artwein v. Link, 195 P. 
877, 879, 108 Kan. 393, quoting 
Corpus Juris. 

Tex.—Southwest Battery Corporation 

V. Owen, 115 S,W.2d 1097, 1099, 131 
Tex. 423, affirming, Civ.App., 97 S. 

W. 2d 306, citing Corpus Juris— 
Allbritton v. Mading’s Drug Stores, 
Civ.App., 138 S.W.2d 901, 903, cit¬ 
ing Corpus Juris. 

17 C.J. p 786 note 56. 
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94. Ark.—St. Louis-San Francisco 
Ry. Co. V. Spradley, 133 S.W.2d 5, 
199 Ark. 174. 

Mo.—Minneapolis Threshing Mach. 
Co. V. Bradford, 227 S.W. 628, 206 
Mo.App. 609. 

S.C.—J. A. Fay & Egan Co. v. Mims, 
149 S.E. 246, 252, 151 S.C. 484, cit¬ 
ing Corpus Juris. 

Tex.—Southwest Battery Corporation 

V. Owen, 115 S.W.2d 1097, 1099, 131 
Tex. 423, citing Corpus Juris, and 
affirming, Civ.App., 97 S.W.2d 306 
—^Allbritton v. Mading's Drug 
Stores, Civ.App., 138 S.W.2d 901, 
903, citing Corpus Juris. 

17 C.J. p 786 note 57. 

95. Ark.—Johnson v. Inman, 203 S. 

W. 836, 134 Ark. 345. 

Va.—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 S.E. 681,. 161 Va. 642. 

W.Va.—Ohio-West Virginia Co. v, 
Chesapeake & O. Ry. Co., 124 S.E. 
587, 589, 97 W.Va. 61. 28 A.L.R. 
1439 quoting Corpus Juris. 

17 C.J. p 786 note 58. 

96. U.S.—Sussex Land & Live Stock 
Co. V. Midwest Refining Co., C.C.A. 
Wyo., 294 F. 597, 60S, citing Cor¬ 
pus Juris, and affirming, D.C., 276 
F. 932. 
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where it is shown that a loss of profits is the nat¬ 
ural and probable consequence of the act or omis¬ 
sion complained of, and their amount is shown 
with sufficient certainty, there may be a recovery 
therefor but anticipated profits cannot be re¬ 
covered where they are dependent upon uncertain 
and changing conditions,98 such as market fluctua¬ 
tions,99 or the chances of business,^ or where there 
is no evidence from which they may be intelligent¬ 


ly estimated.- The rule does not apply to uncer¬ 
tainty as to the amount of the which would 

have been derived, but to uiiciTtainties or specula¬ 
tion as to whether the loss of profits was the re¬ 
sult of the wrong, and whether any such profits 
would have been derived at alL^ So, as shown in¬ 
fra § 90, evidence to establish profits must not be 
uncertain or speculative. It is not necessary that 
profits should be susceptible of exact calculation,^ 


Ill.—Reliable Mfg. Co. v. Vaughan 
Novelty Mfg. Co., 13 N.E.2d 518, 
294 IlLApp. 601—Salaban v. East 
St. Louis <& Interurban Water Co., 
1 N.E.2d 731, 733, 284 Ill.App. 358, 
citing Corpus Juris. 

Ky.—Holliday v. Sphar, 119 S.W.2d 
656, 274 Ky. 556, citing Corpus Ju- 
ris. 

La.—Labit v. Standard Motors Fi¬ 
nance Co., 6 La.App. 425. 

Mich.—Pellston Planing Mill & Lum¬ 
ber Co, V. Van Wormer, 165 N.W. 
724, 198 Mich. 648. 

Mont.—Robison v. Dover Lumber 
Co., 191 P. 383, 384, 58 Mont. 231, 
citing Corpus Juris. 

N-Y.—Bromberger v. Empire Flash¬ 
light Co., 246 N.Y.S. 67, 138 Misc. 
754. 

S.C.—Murray v. Texas Co., 174 S.E. 
231, 172 S.C. 399. 

Tex.—Shapleigh Hardware Co. v. 
Keeland Bros., Civ.App., 60 S.W. 
2d -510, 513, citing Corpus Juris 
—Providenoe-Washington Ins. Co. 
V, Owens, Civ.App., 207 S.W. 666. 
Va.—^American Oil Co. v, Lovelace, 
143 S.E. 293, 150 Va. 624. 

17 CJ-. p 786 note 69. 

Uilaterialization before trial 

If profits are inherently loo specu¬ 
lative to furnish a measure of dam¬ 
ages, the fact that they happen to 
have materialized before the trial 
does not change the rule.—E. H, 
Taylor, Jr., <& Sons v. Julius Levin 
Co., C.C.A.Ky., 274 P. 275. 

97. TJ.S.—Storley v. Armour & Co., 
C.C.A,N.D., 107 P.2d 499—Eastern 
Terminal Lumber Co. v. Stitzinger, 
C.C.A.Pa., 35 F.2d 333—Baltimore 

6 O. C. Terminal R. Co. v. Becker 
IVTTlling Mach. Co., C.C.A.I11., 272 
P. 933. 

Ala.—^Wilson v. Stocks, 163 So. 606, 
231 Ala. 68. 

•A-rk.—St. Louis-San Francisco Ry. 

Co. V. Spradley, 133 S.W.2d 5. 

Cal.^—Hollander v. Wilson Estate Co., 

7 P.2d 177, 214 Cal. 682—Skupen 
V. Imperial Irr. Dist., 91 P.2d 910, 
33 Cal.App.2d 392. 

Conn.—Ball v. T. J. Pardy Const. 
•Co., 143 A. 855, 108 Conn. 549, 63 
AJ:i.R. 139—Edward De V. Tomp¬ 
kins, Inc., V. City of Bridgeport, 110 
A. 183, 94 Conn. ^59. ^ 

Fla.—^New Amsterdam Casualty Co. 
y. Utility Battery Mfg. Co., 166 


So. 856, 861, 122 Fla. 718, citing 
Corpus Juris. 

Ky.—Kentucky Utilities Co. v. War¬ 
ren Ellison Cafe, 21 S.W. 2d 976, 
231 Ky. 558—Hines v. Denny. 227 
S.W.'567, 190 Ky. 416. 

La.—Tidwell v. Meyer Bros., 107 So. 
571, 575, 160 La. 778, citing Cor¬ 
pus Juris—Horrell v. Gulf & Val¬ 
ley Cotton Oil Co.. 133 So. 394, 16 
La.App. 90. 

Minn.—Ellis v. Lmdmark, 225 N.W. 

395, 177 Minn. 390. 

Mo.—Ganz v. Metropolitan St. R. Co., 
^20 S.W. 490—Hecht v. Repetto, 
/|app., 33 S.W.2d 1021—Barron G. 
|Collier, Inc., v. Domino Macaroni 
*Mfg. Co., App, 248 S.W. 981. 
N.Y.—Steitz V. Gifford, 19 N.E.2d 661, 
280 N.Y. 15, 122 A.L.R. 292, affirm¬ 
ing 4 N.Y.S.2d 145, 254 x\pp.Div. 
715—Forbes v. City of Jamestown, 
209 N.Y.S. 99, 212 App.Div. 332, 
N.C.—Kitchen Lumber Co. v. Tal- 
lassee Power Co., 174 S.E. 427, 206 
N.C. 515. 

Pa.—Francis v. Darlington Brick & 
Mining Co., 99 Pa.Super. 526. 

Tex.—Southwest Battery Corporation 

V. Owen, 115 S.W.2d 1097, 1098, 131 
Tex. 423, affirming, Civ.App., 97 S. 

W. 2d 30$, quoting Corpus Juris— 
Allbritton v. Mading’s Drug Stores, 
Civ.App., 138 S.W.2d 901, 903, quot¬ 
ing Corpus Juris—Belcher v. Bul¬ 
lion, Civ.App., 121 S.W.2d 483, 485, 
citing Corpus Juris—Graham Hotel 
Co. V. Garrett, Civ.App., 33 S.W.2d 
522, 525, error dismissed, citing 
Corpus Juris—^Bagby v. Hodge, Civ. 
App., 297 S.W. 882, 883, quoting 
Corpus Juris—Settegast v. Foley 
Bros. Dry Goods Co., Civ.App., 297 
S.W. 676. 

Va.—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 S.E. 681, 161 Va. 642. 

Wash.—Blakiston v. Osgood Panel & 
Veneer Co., 23 P.2d 397, 173 Wash. 
435—^Suryan v. Lake Washington 
Shipyards, 300 P. 941, 163 Wash. 
164—^Bowman v. Helser, 256 P. 146, 
143 Wash. 397—Cannon v. Oregon 
Moline Plow Co., 197 P. 39, 115 
Wash. 373—^Bromley v. Heffernan 
Engine Works, 183 P. 929, 108 

Wash. 31—^Aiidreopulos v. Peres- 
teredes, 163 F. 770, 95 Wash. 282. 

17 C.J. p 787 note 62. 

9S. Ky.—^Hines v. Denny, 227 S.W. 
567, 190 Ky. 416. 

Tex.—Southwest Battery Corporation 
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V. Owen, Il.T S.’n'.2d 1097, lOSS, 

131 Tex. 423, affirming, Civ.App., 
97 S.W.2d 306, quoting Corpus Ju¬ 
ris—Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.2d 901. 
903, quoting Corpus Juris—Graham 
Hotel Co. V. Garrett, Civ.App,, 33 
S.W.2d 522, 5*25, error dismissed 
citing Corpus Juris. 

17 C.J. p 787 note 63. 

99. JtXo-—Kerns v. Western Union 
Tel. Co., 157 S.W. 106, 170 Mo.App. 
642. 

N.Y.—Masterson v. Brooklyn, 7 Hill 
61, 42 Am.D. 38. 

Ms .'—Gray v. Wabash Ry. Co., 277 
S.W. 64, 220 Mo.App. 773. 

17 C.J. p 7SS note €5. 

2. U.S.—Boston, etc., R. Co. v. 
O'Reilly, Mass., 15 S.Ct. 830, 158 

U. S. 334, 39 L.Ed. 1006. 

La.—Long v. Charles A. Kaufman 
Co., 55 So. 348, 128 La. 767, 769. 

17 C.J. p 788 note 66. 

3. Ark.—Black v. Hogsett, 224 S.W. 
439, 145 Ark. 178—U. S. Auto Co. 

V. Arkadelphia Milling Co., 215 S. 

W. 641, 140 Ark. 73. 

Colo.—Colorado Nat. Bank v. Ash¬ 
craft, 263 P. 23, 83 Colo. 136. 
Conn.—Edward De V. Tompkins, Inc., 
V. City of Bridgeport, 110 A. 183. 
94 Conn. 659. 

Fla.—Twyman v. Roell, 166 So. 215, 
123 Fla. 2. 

Miss.—Montgomery Ward & Co. v. 
Hutchinson, 159 So. 862, 173 Miss. 
701. 

Tex.—Second Nat. Bank v. McGehee, 
Civ-App., 241 S.W. 287—Payne v. 
Mt. Franklin Fuel & Peed Co., CiV. 
App., 234 S.W. 595, error refused- 
Va.—Agostini v. Consolvo, 153 S.E. 
676, 154 Va. 203. 

Uncertainty as to measure or extent 
of damages generally see supra § 
28. 

4. Colo.—Boyle v. Bay, 254 P. 166, 
81 Colo. 125. 

La.—Crozat v. Toye Bros. Yellow 
Cab Co., 145 So. 60, 62, citing Cor¬ 
pus Juris. 

Tex.—Graham Hotel Co. v. Garrett, 
Civ.App., 33 S.W.2d 522, error dis¬ 
missed—American Constr. Co, v. 
Caswell, Civ.App., 141 S.W. 1013. 
laost commissions 

Cal.—Maus v. Scavenger Protective 
Ass’n, 39 P.2d 209, 2 CaI,App-2d 
624. 
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it is sufficient that there be data from which they 
may be ascertained with a reasonable degree of cer¬ 
tainty and exactness. 5 

b- Interruption of Business 

Loss of profits from the destruction or interruption of 
an established business may be recovered, if the amount 
thereof is reasonably certain: but this rule can have no 
application in the case of a new or illegal business. 

As a general rule the expected profits of a com¬ 
mercial business are too uncertain, speculative, and 


remote, to permit a recovery for their loss.® How¬ 
ever, the loss of profits from the destruction or 
interruption of an established business may be re¬ 
covered for if the amount of actual loss is ren¬ 
dered reasonably certain by competent proof but 
in all such cases it must be made to appear that the 
business which is claimed to have been interrupted 
was an established one, that it had been success¬ 
fully conducted for such a length of time, and 
had such a trade established, that the profits there¬ 
of are reasonably ascertainable,® Where an article 


5. U.S.—Eastern Terminal Lumber 
Co. V. Stitzinger, C.C.A.Pa., 35 F. 
2d 333. 

La—Crozat v. Toye Bros. Yellow 
Cab Co., 145 So. 60, 62, citing Cor¬ 
pus Juris, 

Miss.—Montgomery Ward & Co. v. 
Hutchinson, 159 So. 862, 173 Miss. 
701. 

Tex.—Southwest Battery Corpora¬ 
tion V. Owen, 115 S.W.2d 1097, 
1098, 131 Tex. 423, affirming, Civ. 
App., 97 S.W.2d 306, quoting Cor¬ 
pus Juris—Allbritton v. Mading's 
Drug Stores, Civ.App., 188 S.W.2d 
901, 903, quoting Corpus Juris— 
Graham Hotel Co. v. Garrett, Civ. 
App., 33 S.W.2d 522, error dis¬ 
missed—American Constr. Co. v. 
Caswell, Civ.App., 141 S.W. 1013. 

U.S.—Ellerson v. Grove, C.C.A.N. 
C., 44 F.2d 493. 

Ala.—Blankenship v. Lanier, 101 So. 
763, 765, 212 Ala. 60, citing Cor¬ 
pus Juris—Lide v. Birmingham 
Electric Battery Co., 115 So. 689, 
690, 22 Ala.App. 335, citing Cor¬ 
pus Juris. 

Ga.—Palmer v. Atlantic Ice & Coal 
Corporation, 173 S-E. 424, 178 Ga. 
405, 92 A.L.R. 176—Consolidated 

Phosphate Co. v. B. P. Sturtevant 
Co., 93 S.E. 155, 20 Ga.App. 474. 

Mo.—Flintjer v. Kansas City, App., 
204 S.W. 951. 

Okl.—Keener Oil & Gas Co. v. Stew¬ 
art, 45 P.2d 121, 172 Okl. 143— 
Prager’s Paris Fashion v. Seiden- 
hach, 242 P. 260, 113 Okl. 271— 
City of Collinsville v. Brickey, 242 
P. 249, 115 Okl. 264. 

Tex.—Texas & P. Ry. Co. v. Mercer, 
Civ.App.. 58 S.W.2d 896, 900, re¬ 
versed on other grounds, Com.App., 
90 S.W.2d 557, 106 A.L.R. 1299, 
quoting Corpus Juris—First Nat. 
Bank v. Donohoe, Civ.App., 293 S. 
W. 217, 219, citing Corpus Juris. 

Va.—Forbes v. Wyatt, 129 S.E. 491, 
143 Va. 802. 

Wyo.—Marcante v. Hein, 67 P.2d 196, 
202, 51 Wyo. 389, citing Corpus Ju- 
ris- 

17 C.J. p 795 note 95—54 C.J. p 615 
note 87. 

lutervening cause 

The owners of restaurant, closed 

for over two months as result of 

damage thereto by collapse of wall 


of adjoining building, were not en¬ 
titled to recover loss of profits dur¬ 
ing two additional months for which 
operation of their business was in¬ 
terrupted because of their later de¬ 
cision to move to new location.— 
Teter v. Olympia Lodge No. 1, I. O* 
O. P., 80 P.2d 547, 195 Wash. 185. 

7. U.S.—Clover Valley Lumber Co. 

V. Sierra Valley Creamery, C.C.A. 
Cal., 18 F.2d 858 —Sussex Land & 
Live Stock Co. v. Midwest Refining 
Co., D.C.Wyo., 276 F. 932, affirmed, 
C.C.A., 294 P. 597—Homestead Co. 
V. Des Moines Electric Co., Iowa, 
248 F. 439, 160 C.C.A. 449, revers¬ 
ing, D.C., 226 F. 49. 

Ala.—Blankenship v. Lanier, 101 So. 
763, 765, 212 Ala. 60, quoting Cor¬ 
pus Juris—Lide v. Birmingham 
Electric Battery Co., 115 So. 689, 
690, 22 Ala.App. 336, citing Corpus 
Juris. 

Conn.—Sizer v. City of Waterbury, 
154 A. 639, 642, 113 Conn. 145, cit¬ 
ing Corpus Juris. 

Del.—Wise v. Western Union Tele¬ 
graph Co., 181 A. 302, 7 W.W.Harr. 
209. 

Fla.—New Amsterdam Casualty Co. 

V. Utility Battery Mfg. Co., 166 
So. 856, 861, 122 Fla. 718, citing 

Corpus Juris. 

Ill.—Best Mfg. Co. V. Peoria Cream¬ 
ery Co., 138 N.E. 684, 307 Ill. 238. 
Iowa.—City of Corning v. lowa-Ne- 
braska Light & Power Co,, 282 N. 

W, 791, 225 Iowa 1380. 

La.—Alengi v. Hartford Accident & 
Indemnity Co,, App., 162 So. 218, 
annulled on other grounds 165 So. 
8, 183 La. 847, mandate conformed 
to, App., 167 So. 130—Hudson v. 
Louisiana Railway & Navigation 
Co., 4 La.App. 248. 

Me.—^Austin W. Jones Co. v. State, 
119 A. 577, 122 Me. 214. 

Mass.—Potier ' v. A. W. Perry, Inc., 
190 N.E- 822, 286 Mass. 602. 
Minn.—^Miller v. Reiter, 192 N.W. 

740, 155 Minn. 110. 

Mo.—Gray v. Wabash Ry. Co., 277 
S.W. 64, 220 Mo.App. 773. . 

Okl.—^Firestone Tire & Rubber Co. 
V. Sheets, 62 P.2d 91, 178 Okl. 191 
—Johnson Oil Refining Co. of Il¬ 
linois V. Elledge, 53 P.2d 543, 175 
Okl. 496—^Keener Oil & Gas Co. v. 
Stewart, 45 P,2d 121, 172 Okl. 143— 
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City of Collinsville v. Brickey, 242 
^ P. 249, 115 Okl. 264—Williams & 
Miller Gin Co. v. Baker Cotton Oil 
Co., 235 P. 185, 108 Okl. 127. 

Or.—Preble v. Hanna. 244 P. 75, 117 
Or. 306, citing Corpus Juris. 

Pa.—Stone v. C. I. T. Corporation, 
184 A. 674, 677, 122 Pa.Super. 71, 
citing Corpus Juris. 

Tenn.—Summers & Lewis v. Sander¬ 
son, 7 Tenn.App. 624. 

Tex.—Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.2d 901— 
Community Public Service Co. v. 
Gray, Civ.App., 107 S.W.2d 495— 
Texas & P. Ry. Co. v. Mercer, Civ. 
App., 58 S.W.2d 896, 900, quoting 
Corpus Juris, and reversed on oth¬ 
er grounds, Com.App., 90 S.W.2d 
557, 106 A.L.R. 1299—Davis v. 

Mrs. Baird’s Bakery, Civ.App., SO 
S.W.2d 809—McArthur v. Day. Civ. 
App., 19 S.W.2d 134, error refused 
—Watson Co. v. Lone Star Service 
Station, Civ.App., 16 S.W.2d 151, 
error dismissed, 

Va.—Krikorian v. Dailey, 197 S.E. 
442, 171 Va. 16—Forbes v. Wyatt, 
129 S.E. 491, 143 Va. 802. 

Wash.—Teter v. Olympia Lodge No, 
1, I. O. O. Fv 80 P.2d 547, 195 
Wash. 185—Sommer v. Yakima Mo¬ 
tor Coach Co., 26 P.2d 92, 174 
Wash. 638. 

17 C.J. p 796 note 96—54 C.J. p 615 
note 91. 

Measure of damages for loss of prof¬ 
its of, or injury to, business see 
infra § 90. 

Speculative profits 

There can be no recovery for lost 
profits for interference with business, 
where such profits are entirely spec¬ 
ulative.—Sotille V. Stokes, S-C,, 98 
S.E. 334. 

Keld not reasouably shown 

Iowa.—Tobis v. Beaver Coal & ]L»and 
Co., 174 N.W. 5T5, 187 Iowa 879. 

Slight terminated by death 

Prospective right to- profits to be 
earned under company which plain¬ 
tiff’s employer agreed to organize 
terminated with employer’s death,— 
Ellerson v. Grove, C-C-AJST.C.,. 44 F- 
2d 4931 

8. U.S.—Ellerson v. Grow, CC.AJN.. 
C., 44 F-2:d 493. 

Ala.—^B-lankenship v, Lanier, 101 So- 
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essential to the conduct of a business has been de¬ 
stroyed, there can be no recovery of profits lost 
in the business during the time necessary for the 
replacement of the article.^ 

NeifJ business. Where a new business or enter¬ 
prise is floated and damages by way of profit are 
claimed for its interruption or prevention, they 
will be denied for the reason that such business is 
an adventure, as distinguished from an established 
business, and its profits are speculative and re¬ 
mote, existing only in anticipationd^^ 

Illegal business. Loss of profits may not be 
considered as an element of damages, where the 
business from which they would have resulted was, 
or would have been, conducted in violation of 
lawd^ So, where a building, unlawfully main¬ 
tained within the fire limits, is destroyed by mu¬ 


nicipal authorities, the owner is not entitled to 
recover for damage to his business by reason of 
loss of profits resulting from a change of loca- 

tion.i2 

§ 43. - Breach of Contract 

On breach of a contract, the party not In default 
can ordinarily recover the profits which would have re¬ 
sulted to him from performance provided loss ascertain¬ 
able with reasonable certainty naturally and necessarily 
results from the breach and the profits claimed are not 
speculative or conjectural and were within the contempla¬ 
tion of the parties when the contract was made. 

As a general rule a party not in default is, in 
case of a breach of contract due to the fault or 
omission of the other party, entitled to recover 
profits which would have resulted to him from 
performance but in order that it may be a re- 


763, 765, 212 Ala. 60, quoting Cor¬ 
pus Juris. 

Va.—Sinclair Refining Go. v. Ham¬ 
ilton & Dotson, 178 S.E. 777, 164 
Va, 203, 99 A.L.R, 929. 

Wash.—^Blakiston v. Osgood Panel 
& Veneer Co., 23 P.2d 397, 173 
Wash. 435—^Carolene Sales Co. v. 
Canyon Milk Products Co., 210 P. 
366, 122 Wash. 220—^Andreopulos 
V. Peresteredcs, 163 P, 770, 95 
Wash, 282. 

17 C.J. p 797 note 97, 

Exact determination not required 
That the extent of loss of busi¬ 
ness as an element of damages can¬ 
not be exactly determined does not 
prevent recovery on account there¬ 
of,—City & County of Denver v. 
Bowen, 184 P, 357, <67 Colo. 315. 

9. U.S.—^William C. Barry, Inc,, v. 
Baker, CLC.A.Me., 82 F.2d 79. 

Fla,—^A. Mortellaro & Co. v, Atlan¬ 
tic Coast luine R. Co,, TO7 ^So. 528, 
91 Pla, :2'3'0. 

Ky,—^Weick w. Dougherty, :90 S.W. 
966, 2S SiyJJL. 930, .3 
348. 

17 CJT. © 797 note 98. 

1®. D.'S.—‘Greenwood County 'v. Duke 
Power Co., 'C.<C-A.S.C., 107 P.2d 484, 
affirming, D.Ct, Duke Power Co. v. 
Greenwood County', 25 iP.Supp. 963, 
certiorari denied Greenwood Coun¬ 
ty V. Duke Bower C©., iftO .S.Ct. 608 
—Hedrick v. Perry, C.C.A.N-.M., 102 
F.2d :802—Duke Power Co. v. 
Greenwood County, D.C.S.C., 25 P. 
.Supp. 419. 

Ala.—rBtankenship v. Danier, 101 So. 
763, 765, 212 Ala. m ‘quoting Cor¬ 
pus Juris. 

Cat,—Forster v. Caroiaso, 299 P, 741, 
114 Cal.App. 303, ^citing Corpus 
Juris —Gibson v. Hercules Mfg. & 
Sales Co., 252 P. 78^0, '784, 80 Cal. 
App, 689, quoting Corpus Juris. 
Ky.—Holliday v. .Sphai:, JJ.9 S.W.2d 


656, 659, 274 Ky. 556, citing Cor¬ 
pus Juris. 

Mq,—Gray v. Wabash Ry. Co., 277 S. 
^W. 64, 220 Mo.App. 773—Dixon v. 

Boeving, App., 208 S.W. 279. 

Mont.—Jurcec v. Raznik, 64 P.2d 
1076, 104 Mont. 45. 

Tex.—Southwest Battery Corporation 

V. Owen, 115 S.W.2d 1097, 1099, 
131 Tex. 423, citing Corpus Juris, 
and affirming. Civ.App., 97 S.W.2d 
306—^Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.3d 901 
—First Nat. Bank v. Donohoe, Civ. 
App., 293 S.W. 217. 

Va.—Krikorian v. Dailey, 197 S.E. 
442, 171 Va. 16—Sinclair Refining 
Co. V. Hamilton & Dotson, 178 S. 
E. 777, 164 Va. 203, 99 A.D.R. 929. 
Wash.—Catarau v. Sunde & D’Evers 
Co., 63 P.2d 365, 369, 188 Wash. 
592, citing Corpus Juris—Lockit 
j Cap Co. V. Globe Mfg. Co., 290 P. 

I 813, 158 Wash. 183. 

Wis.—M, Schulz Co. v. Gether, 198 N. 

W. 433, 436, 183 Wis. 491, quoting 
Corpus Juris. 

17 C.J. p 797 note 99. 

11. Cal.—Shelley v. Hart, App., 297 
P. 82, 87, quoting Corpus Juris. 

17 C.J, p 797 note 1. 

12. Wash.—^Wheeler v, Aberdeen, 87 
P. 1061, 45 Wash, 63. 

13. U.S.—Excelsior Motor Mfg. & 
Supply Co. V. Sound Equipment, C. 
C.A.Ill., 73 P.2d 725, certiorari de¬ 
nied 55 S.Ct. 352, 294 U.S. 706, 79 
L.Ed. 1241—Gasoline Products Co. 
V. Champlin Refining Co., C.C.A. 
Me., 39 P.2d 521, certiorari grant¬ 
ed 51 S,Ct. 76, 282 U.S. 824, 75 D. 
Ed. 735, reversed on other grounds 
51 S.Ct. 513, 283 U.S. 494, 75 L.Ed. 
1188—^Eastern Terminal Lumber 
Co. V. Stitzinger, €LC.A.Pa., 35 F. 
2d 333—Prejean v- Delaware-Lou- 
isiana Fur-Trapping Co., C.CA.La., 
13 F.2d 71, reversing, D.C., 8 F.2d 

^ 357—Shelley v. Eccles, C.C.A.XJtah, 
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283 P. 361, 362, citing Corpus Ju¬ 
ris—Pressed Steel Car Co. v. Un¬ 
ion Pac. R. Co., C.C.A.N.Y., 270 P. 
518, reversing, D.C., 254 P. 316— 
Heyward v. Goldsmith, C.C.A.Pa., 
269 P. 946—Federal Wall Paper Co. 
V. Kempner, D.C.N.Y., 244 P. 240— 
Burns v. U. S., 66 Ct.Cl. 142. 

Ariz.—Martin v. La Pon, 100 P2d 182 
—Lorden v. Snell, 4 P.2d 392, 394, 
39 Ariz. 128, quoting Corpus Juris- 

Ark.—Marion Hotel Co. v. Dickinson, 
216 S.W. 1049, 141 Ark. 188—U. 
S. Auto Co. V. Arkadelphia Milling 
Co., 215 S.W. 641, 140 Ark. 73. 

Cal.—Sobelman v. Maier, 262 P. 1087, 
203 Cal. 1—Friedman v. McKay 
Leather Co., 178 P. 139, 179 CaL 
566—Brunvold v. Johnson, App., 
97 P.2d 489—Caspary v. Moore, 70 
P.2d 224, 21 Cal.App.2d 694—Meer 
V. Cerati, 200 P, 501, 53 Cal.App. 
497. 

Conn.—^Warner v. McLay, 103 A. 113, 
92 Conn. 427. 

Pla.—Twyman v. Roell, 166 So. 215, 
123 Fla. 2. 

Ga.—James v. Dayton Rubber Mfg. 
Co., 196 S.E. 298, 57 Ga.App. 511. 

Ill.—See Mirkovich v. Maravich, 206 
IlLApp. 463. 

Ind.—Doddridge v. American Trust & 
Savings Bank, 189 N.E, 165, 98 
Ind.App. 334. 

Iowa»—Sargent v. Prank Cram & 
Sons, 186 N.W. 916, 194 Iowa 152. 

Ky.—Caudill v. John B. Gorman Coal 
Co., 46 S.W.2d 93, 242 Ky. 294— 
Kentucky Utilities Co. v. Warren 
Ellison Caf4, 21 S.W.2d 976, 231 
Ky. 558—Gregory v. Harlan Home 
Coal Co., 206 S.W. 765, 182 Ky. 
524. 

Da.—Pittman v. Bourgeois, App., 152 
So. 765—Chiasson v. Chiasson, 2 
La. App. 181- 

Me.—Armstrong v. Bangor Mill Sup¬ 
ply Corporation, 145 A. 741, 128 
Me. 75. 

Mass.^Narragansett Amusement Co. 
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covcrable element of damages the loss of profits 
must be the natural and proximate result of the 
breach complained of and they must be capable 
of ascertainment with reasonable certainty45 Lost 


profits are recoverable only when it reasonably 
appears that they would have been made if the 
contract had been performed,^^ and that their loss 


V. Riverside Park Amusement Co., 
157 X.E 532, 260 Mass. 265—Bon- 
dis V. Borden, 119 N.E. 1S4, 230 
Mass. 73. 

Minn.—Stronge Warner Co. v. H. 
Choate & Co., 1S2 N.W. 712, 149 
Minn. 30. 

Miss.—Mississippi Power Co. v. 
Cochran, 147 So. 473, 167 Miss. 705. 

Mo.—Spruce Co. v. Mays, 62 S.W.2d 
S24, 333 Mo. 582—Missouri Retail 
Hardware Ass’n v. Planters’ Op¬ 
erating Co,, App., 294 S.W. 755, 756, 
citing- Corpus Juris—Minneapolis 
Threshing- Mach. Co. v. Bradford, 
227 S.W. 628, 206 Mo.App. 609. 

Mont,—Jurcec v. Raznik, 64 P.2d 
1076, 104 Mont. 45—Smith v. Fer¬ 
gus County, 39 P.2d 193, 98 Mont. 
377. 

Neb.—Parsons Const. Co. v. Gifford, 
262 N.W- 508, 127 Neb. 617—O’Shea 
V. North American Hotel Co., 191 
N.W. 321, 109 Neb. 317. 

N.Y.—Brady v. Erlanger, 177 N.Y.S. 
SOI, 188 App.Div. 728—Wells & 
Newton Co. v. Lorence Realty Co., 
167 N.Y.S. 916, ISO App.Div. 424— 
K. & R. Film Co. v. Brady, 172 N.¬ 
Y.S. 268, 104 Misc. 667. 

N.C.—Builders’ Supply & Eauipment 
Corporation v. Gadd, 111 S.E. 771, 
183 N.C. 447—Storey v. Stokes, 100 
S.E. 689, 178 N.C. 409—Nance v. 
■Western Union Telegraph Co., 98 
S.E. 838, 177 N.C. 313-Walls v. 
Carolina Spruce Co., 96 S.E. 36, 175 
N.C. 661—Universal Oil & Fertili- j 
zer Co. V. Burney, 93 S.R 912, 174 | 
N.C. 382. 

! 

^^kL—Ash V. Chas. F. Noble Oil & 
Gas Co., 223 P. 175, 96 Okl. 211. 

Or.—Krause v, Bell Potato Chip Co., 
39 P.2d 363, 149 Or. 388—Martin 
V. Neer, 269 P. 342, 126 Or, 345. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 121, 258 Pa^ 422—Stevenson v. 
Smith, 82 Pa.Super. 539—White v. 
Goodman, 78 Pa.Super. 254—Stew¬ 
art V. Turner, 72 Pa.Super. 235. 

S.C.—National Tire & Rubber Co. v. 
Hoover, 122 S.E. 858, 128 S.C. 344 
—Lester v. Fox Film Corporation, 
104 S.E. 178, 114 S.C. 533. 

Tex—^AHbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.2d 901, 
903, citing Corpus Juris—Central 
Freight Lines v. .York, Civ.App., 
135 S.W.2d 186—Southwest Battery 
Corporation v. Owen, Civ.App., 97 
S.W.2d 306, affirmed 115 S.W.2d 
1097, 131 Tex. 423—San Antonio 
Paper Co. v. Morgan, Civ.App., 53 
S.W. 2d 651, error dismissed—Lah- 
man v. Reed, Civ.App., 47 S.W.2<i 
647—Kennerly v. B. F. Avery & 
Sons Plow Co., Civ.App., 300 S.W. 
159, reversed on other grounds, B. 
P. Avery & Sons Plow Co. v. Ken¬ 


nerly, Com.App., 12 S.W.2d 140— 
Wichita Falls Electric Co. v. Huey, 
Civ.App., 246 S.W. 692—Payne v. 
Mt. Franklin Fuel & Feed Co., Civ 
App„ 234 S.W. 5 95, error refused— 
Merchants Life Ins. Co. v. Gris¬ 
wold, Civ.App., 212 S.W. 807, re¬ 
versed on other grounds, Com.App., 
237 S.W. 232- 

Va.—Krikorian v. Dailey, 197 S.E. 
442, 171 Va. 16—Sinclair Refining 
Co. V. Hamilton & Dotson, 178 S.E. 
777, 164 Va. 203, 99 A.L.R. 929— 
American Oil Co. v. Lovelace, 143 
S.E. 293, 150 Va. 624—^Atlantic 

Coast Realty Co. v. Townsend, 98 
S.E. 684, 124 Va. 490. 

Wash.—Cannon v. Oregon Moline 
Plow Co., 197 P. 39, 115 Wash. 
273. 

Wis.—Buxbaum v. G. H..P. Cigar Co., 
206 N.W. 59, 188 Wis. 389. 

17 C.J. p 788 note 70. 

“In assessment of damage for 
breach of contract, the injured par¬ 
ty is entitled to the benefit of his 
bargain.”—Electrical Products Con¬ 
sol. V. Sweet, C.C.A.C 0 I 0 ., 83 F.2d 6, 

I 9. 

I4u U.S.—Holmes County, Miss., v. 
Burton Const. Co., C.C.A.Mass., 267 
F. 769, 

Ariz.—Lorden v. Snell, 4 P.2d 392, 
394, 39 Ariz. 128, quoting Corpus 
Juris. 

Ky.—Staves Mfg. Corporation v. Rob¬ 
ertson, 128 S.W.2d 745, 278 Ky. 
294. 

Neb.—O’Shea v. North American Ho¬ 
tel Co., 191 N.W. 321, 109 Neb. 317. i 
N.C.—Builders’ Supply & Equipment 
Corporation v. Gadd, 111 S.E. 771, 
183 N.C. 447—Morrison & Hild v. 
Marks, 100 S.E. 890, 178 N.C. 429. 
Va.—^Agostini v. Consolvo, 153 S.E. 
676, 154 Va. 203. 

Wis.—^American Steam Laundry Co. 
V. Riverside Printing Co., 177 N.W. 
852, 171 Wis. 644. 

17 C.J. p 789 note 71. 

15. Ala.—Malone v. Reynolds, 105 
So. 891, 213 Ala. 681. 

Ariz.—Lorden v. Snell, 4 P.2d 392, 
394, 39 Ariz. 128, quoting Corpus 
Juris. 

Cal.—Austin v. Roberts, 20 P.2d 97, 
130 CaLApp. 328. 

Conn,—Doeltz v. Longshore, Inc., 13 
A.2d 505, 126 Conn. 597. 

Ky,—Staves Mfg. Corporation v. 
Robertson, 128 S.W.2d 745, 278 Ky. 
294—Union Cotton Co. v. Bondur- 
ant, 222 S.W. 66, 188 Ky. 319. 

Mo.—Barron G. Collier, Inc., v. Do¬ 
mino Macaroni Mfg. Co., 248 S.W. 
9Si, 215 Mo.App. 345—Minneapolis 
Threshing Mach. Co. v. Bradford, 
227 S.W. 628, 206 Mo.App. 609. 
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N.C.—Builders’ Supply & Equipment 
Corporation v, Gadd, 111 S.E. 771, 
183 X.C. 447—Morrison & Hild v. 
Marks, 100 S.E. 890, 178 N.C. 429. 
Or.—Stubblefield v. Montgomery 
Ward & Co., 96 P.2d 774, 125 A.L.R. 
1228, rehearing denied 98 P.2d 14, 
125 A.L.R. 1240. 

Tex.—Allbritton v. Mading’s Drug 
Stores, Civ App., 138 S.W.2d 901, 
903, citing Corpus Juris—Mer¬ 
chants’ Life Ins. Co. v. Griswold, 
Civ.App., 212 S.W. 807, reversed on 
other grounds 237 S.W. 232. 

Va.—Krikorian v, Dailey, 197 S.E. 
442, 171 Va. 16—Sinclair Refining 
Co. V. Hamilton & Dotson, 178 S.E. 
777, 164 Va. 203, 99 A.L.R. 929— 
Agostini v. Consolvo, 153 S.E. 676, 
154 Va. 203—^American OH Co, v. 
Lovelace, 143 S.E. 293, 150 Va. 624. 
Wash.—Automatic Canteen Co. of 
Washington v. Automatic Canteen 
Co. of America, 45 P.2d 41, 182 
Wash. 133—Lockit Cap Co. v. Globe 
^ Mfg. Co., 290 P. 813, 158 Wash. 
183—1919 Nelson v. Davenport, 183 
P. 132, 108 Wash. 259. 

Wis.—American Steam Laundry Co. 
v. Riverside Printing Co., 177 N.W. 
852, 171 Wis. 644. 

17 C.J. p 790 note 72. 

Absolute certainty of data 

The law requires absolute certain¬ 
ty of data on which loss of profits 
resulting from breach of contract 
are to be estimated and such data 
must be based upon substantial evi¬ 
dence, not wholly upon speculation 
and conjecture.—Central Freight 
Lines v. York, Tex.Civ.App.,' 135 S. 
W.2d 186. 

16. Ill.—Atwell Printing & Binding 
Co. V. Prairie Farmer Pub. Co„ 
246 Ill.App. 100. 

La.—Trcka v. Bragmans Bluff Lum¬ 
ber Co., 141 So, 81, 174 La. 631— 
Winston Bros. & Co. v. Louisiana 
Cent. Const. Co., 53 So. 367, 127 
La. 10. 

Mo.—Missouri Retail Hardware Ass’n 
V. Planters* Operating Co., App., 
294 S.W. 755—Barron G. Collier, 
Inc., V. Domino Macaroni Mfg. Co., 
248 S.W. 981, 215 Mo.App. 345— 
Minneapolis Threshing Mach. Co. 
V. Bradford, 227 S.W. 628, 206 Mo. 
App. 609. 

Neb.—O’Shea v. North American Ho¬ 
tel Co., 191 N.W. 321, 109 Neb. 317, 
Tex.—Allbritton v. Mading’s Drug 
Stores, Civ.App., 138 S.W.2d 901— 
Central Freight Lines v. York, Civ. 
App,, 135 S.W.2d 186. 

Inability to perform ' 

Contractor agreeing to furnish la¬ 
bor or material, not being able to 
perform, suffers no loss of profits 
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necessarily followed the breach.^7 recovery of 
speculative or conjectural profits will be denied.^s 
Reasonable certainty of proof is, however, suffi¬ 
cient to satisfy the requirement of this rule.^9 


§ 43 

Profits cannot be recovered as a distinct element 
where plaintiff sues upon a completed contract 
and recovers the contract price nor can they be 
recovered where defendant exercises 'a contractual 


from other party refusing to pro¬ 
ceed.—Petersen v. Wells ville City, 
C.C.A.Utah, 14 F.2d 38. 

17 . Mo.—Missouri Retail Hardware 
Ass’n V. Planters', Operating Co., 
App., 294 S-W. 755—Barron G. Col¬ 
lier, Inc., V. Domino Macaroni Mfg- 
Co., 248 S.W. 981, 215 Mo.App. 345 
—Minneapolis Threshing Mach. Co. 
V. Bradford, 227 S.W.'628, 206 Mo. 
App. 609'. 

Wash.—Lockit Cap Co. v. Globe Mfg- 
Co., 290 P. 813, 15S Wash. 183. 
Contract to repair automobile 

In owners’ action for failure to re¬ 
pair automobile so that it would be 
in substantially same condition as 
it was before necessity for repair 
arose, if repairer agreed to put car 
in such condition, and it was impos¬ 
sible to do so measure of damages 
would not include losses to owner’s 
business resulting from the use of 
the automobile as taxicab.—Roark v. 
General Motors Acceptance Corpora¬ 
tion, Tex.Civ.App., 114 S.W.2d 611, 
error dismissed. 

18. U.S.—C. W. Denning & Co. v. 

Suncrest Lumber Co., C.C.A.N.C., 
51 F,2d 945, 94 9, citing Corpus 

Juris—Ellerson v. Grove, C.C.A.N. 
C., 44 F.2d 493—White River Levee 
Dist. v. McWilliams Dredging Co., 
C.C.A.Ark., 40 F.2d 873, certiorari 
denied 51 S.Ct. 35, 282 U.S. 862, 75 
L.Ed. 762—Prejean v. Delaware- 
Louisiana Fur Trapping Co., D.C. 
La., 8 F.2d 357, judgment reversed 
on other grounds, C.C.A., 13 F.2d 
71—Sanford Coal Co. v. Wisconsin 
Bridge & Iron Co., C.C.A.IIL, 293 
F. 735, certiorari denied 44 S.Ct. 
37, 263 U.S. 711, 68 L.Ed, 519— 
Chicago Life Ins. Co. v. Tiernan, 
C.C.A.Kan., 263 F. 325. 

Ala.—Malone v. Reynolds, 105 So. 
891, 213 Ala: 681. 

Cal.—Friedman v. McKay Leather 
Co., 178 P. 139, 179 Cal, 566— 

Stephany v. Hunt Bros. Co., 217 
P. 797, 62 Cal.App. 638. 

Del.—Cramer v. Lewes Sand Co., 140 
A. 803, 16 Del.Ch. 66. 

Ga.—Upmago Lumber Co. v. Monroe 
& Co., 98 S.E. 498, 148 Ga. 847—An¬ 
derson V. C. R. C. Law List Co., 
95 S.E. 1012, 22 Ga.App. 368. 

Ill.—Chicago Coliseum Club v. Demp¬ 
sey, 265 I11.APP. 542. See P. N. 
Matthews & Co. v. Lilienthal, 208 
Ill.App. 302. But see Barnett v. 
Caldwell Furniture Co., 199 Ill. 
App. 510, affirmed 116 N.E. 389, 277 
HI. 286. 

Kan.— Artwein v. Link, 195 P. 877, 
108 Kan. 393* 

Ky.—Staves Mfg. Corporation v. Rob¬ 
ertson, 128 S.W.2d 746,^ 278 Ky. 


294—Clarke v. Blue Licks Springs 
Co., 213 S.W. 222, 184 Ky. S27, 5 
A.L.R. 234—Gregory v. Harlan 
Home Coal Co., 206 S.W. 765, 182 
Ky. 524. 

La.—Tidwell v. Meyer Bros., 107 So. 
571, 160 La. 778—Dennis v. J. 

Frank Darling Co., 120 So. 686, 10 
La.App. 268. 

Mich.—Sandusky Grain Co, v. Bor¬ 
den’s Condensed Milk Co., 183 H. 
W. 218. 214 Mich. 306. 

Mo. —Baker v. J. W. McMurry Con¬ 
tracting Co., 223 S.W. 45, 282 Mo. 
685—^W. C. Hardesty Co. v. Schaef¬ 
er, App., 139 S.W.2d 1031—Missouri 
Retail Hardware Ass’n v. Plant¬ 
ers’ Operating Co., App., 294 S.W. 
755, 756, citing Cforpus Juris— 

Gray v. Wabash Ry. Co., 277 S.W. 
64, 220 Mo.App. 773—Minneapolis 
Threshing Mach. Co. v. Bradford, 
227 S.W. 628, 206 Mo.App. 609— 
Christopher & Simpson Architec¬ 
tural Iron & Foundry Co. v. E. A. 
Steininger Const. Co., 205 S.W. 278, 
200 Mo.App, 33. 

Mont,—Jurcec v. Raznik, 64 P.2d 
1076, 104 Mont. 45—Smith v. Fer¬ 
gus County, 39 P.2d 193, 98 Mont. 
377. 

Neb,—O’Shea v. North American Ho¬ 
tel Co., 191 H.W. 321, 109 Neb. 
317—Shurtleff v. Occidental Build¬ 
ing & Loan Ass’n, 181 N.W. 374, 105 
Neb. 557. 

N.Y.—Paulson v. Margolis, 255 N.Y. 
S. 568, 234 App.Div. 496—Rives v. 
American Ry. Express Co., 237 N. 
Y.S. 429, 227 App.Div. 375—Isaac 
H. Blanchard Co. v. Rome Metallic 
Bedstead Co., 171 N.Y.S. 890, 184 
App.Div. 187—^K. & R. Film Co.' v. 
Brady, 172 N.Y.S. 268, 104 Misc. 
667. 

N.C.—C. B. Coles & Sons Co. v. 
Standard Lumber Co., 63 S.E. 736, 
150 N.C. 183. 

Okl.—Baker & Strawn v. Miller & 
Jones Bros., 235 P. 476, 109 Okl. 
184. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 121, 258 Pa. 422 —Stevenson v. 
Smith, 82, Pa.Super. 539—Finlay, 
Holt & Co. v. Windber Brewing 
Co., 8 Somerset Leg.J. 351. 

Tex.—^Allbritton v. Mading's Drug 
Stores, Civ.App., 138 S.W.2d 901, 
903, citing Corpus Juris—Central 
Frei&ht Lines v. York, Civ.App., 

' 135 S.W.2d 186—^Logan v. Elliott, 
Civ.App., 61 S.W.2d 157, error dis¬ 
missed—^First Nat. Bank v. Dono- 
hoe, Civ.App., 293 S.W. 217. 
Utah.—^Alder v. Crosier, 168 P. 83, 50 
Utah 437, 

Vt.—^Breding v. Champlain Marine & 
Realty Co., 172 A. 625, 628, 106 Vt. 
2.88, citing Corpus Juris. 
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Va.—Quick v. Southern Churchman 
Co., 199 S.E. 489, 171 Va. 403— 
Krikorian v. Dailey, 197 S.E. 442, 
171 Va. 16—Sinclair Refining Co. 
v. Hamilton & Dotson, 178 S.E. 777, 
164 Va. 203, 99 A.L.R. 929—Agos¬ 
tini V. Consolvo, 153 S.E. 676, 154 
Va. 203. 

17 C.J. p 791 note 73. 

Held not speculative 
U.S.—Commercial Credit Co. v. In¬ 
sular Motor Corporation, C.C.A. 
Porto Rico, 17 F.2d S96—The Paul 

L. , D.C.Wash., 4 F.Supp, 53 7. 
Colo.—iRude V. MacCormac, 210 P- 

844, 72 Colo. 221. 

Idaho.—Be Winer v. Nelson, 33 P.2d 
356, 54 Idaho 560. 

Iowa.—Sargent v. Frank Cram & 
Sons, 186 N.W. 916, 19.4 Iowa 152. 
Ky.—Union Cotton Co. v. Bondurant, 
222 S.W. 66, ISS Ky. 319. 

La.—Doucet v. Wilfert, 4 La-App. 
293. 

Tex.—Southwest Battery Corporation 
V. Owen, 115 S.W.2d 1097, 1099, 131 
Tex. 423, citing Corpus Juris and 
affirming Civ.App., 97 S.W.2d 306— 
National Bank of Cleburne v. M. 

M. Pittman Roller Mill, Com.App., 
265 S.W. 1024, 36 A.L.R. 1405, re¬ 
versing, Civ.App., 252 S.W. 1096— 
Cyrus W. Scott Mfg. Co. v. Haynie, 
Civ.App., 64 S.W.2d 1090, error dis¬ 
missed. 

Va.—Manss-Owens Co. v. H. S. Owens 
& Son, 105 S.E. 543, 129 Va. 183— 
Atlantic Coast Realty Co. v. Town¬ 
send, 88 S.E. 684, 124 Va. 490. 
Wash.—Bromley v. Heffernan Engine 
Works, 182 P. 929, lOS Wash. 31. 

19. U.S.—Eastern Terminal Lumber 
Co. V. Stitzinger, C.C.A.Pa., 35 F.2d 
333. 

Cal.—Hacker Pipe & Supply Co. v. 
Chapman Valve Mfg. Co., 61 P.2d 
944, 17 Cal.App.2d 265. 

Minn.—Johnson v. "Wright, 220 N.W. 
946, 175 Minn. 236. 

Okl.—Firestone Tire & Rubber Co. v. 

Sheets, 62 P.2d 91, 178 Okl. 191. 
Pa.—Macan v, Scandinavia Belting 
Co., 107 A. 750, 264 Pa. 384, 5 A. 
L.R. 1502. 

Va.'^—^Krikorian v. Dailey, 197 S.E. 
442. 171 Va. 16—Atlantic Coast 

Realty Co. v. Townsend, 98 S.E. 
684, 124 Va. 490. 

17 C.J. p 792 note 74. 

20. US.—Wyant v. U. S., 46 Ct.Gl. 
205. 

Ala.—Southern Bitulithic Co. v. 

Hughston, 58 So. 450, 177 Ala, 559, 
Effect of rescission 

On contractor’s failure to pay 
subcontractor installments due di^ 
ing performance of work, a subcon¬ 
tractor could either it^suind the con- 
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right to suspend the work contracted In 

the case of a building and construction contract, if 
the builder resumes work after it has been stopped, 
he cannot recover the probable profits he might 
have acquired if performance had been uninter- 
rupted.22 Where the contractor agrees that no 
workmen employed by him shall be permitted or 
required to work for more than eight hours in one 
day, except in cases of emergency, as then required 
by the labor law, although such statute is subse¬ 
quently declared unconstitutional, the contractor 
cannot recover moneys which he might have made 
had the work been done on the basis of a ten-hour 
day,Upon breach of a contract for a long term 
of years, plaintiff can recover only the profits lost 
in the .period during which he might reasonably 
expect defendant to resume full performance of 
the contract.24 

Prevention of performance. A party to a con¬ 
tract who* is wrongfully prevented by the other 
party from performing may recover the profits 
which he would have gained by performance.^^ 
The fact that such profits might have been pre¬ 


vented or reduced by weather conditions does not 
render them so speculative that they may not be 
allowed this may be particularly true when the 
contract period is passed when suit is brought.27 
Profits which a subcontractor would have gained 
if the contract had been proceeded with in the or¬ 
dinary manner by the general contractor cannot be 
regarded as contingent and speculative, where they 
may be estimated through the medium of the evi¬ 
dence of experienced witnesses as to the difference 
between the contract price and the cost of per¬ 
forming the contract work.^S 

Contract to pay money. In the case of breach of 
a contract to pay money, profits anticipated from 
the use of the money are ordinarily too speculative 
to be allowed. 29 

Contemplation of the parties. In order that 
there may be a recovery of profits lost by reason 
of a breach of contract, the profits must be such as 
were within the contemplation of the parties at 
the time the contract was rnade.^^ 

Collateral contracts. The gains or profits of 


tract and recover what was due 
thereunder to time of rescission, or 
proceed with the contract and sue for 
amount due, but could not rescind 
the contract and recover prospective 
profits.—Ryan v. Roc'gers & Hager- 
ty, 189 N.Y.S. 269. 197 App.Div. 662— 
9 C.J. p 855 note 60. 

21. U.S.—Warren-Scharf Asphalt 
Paving Co. v. Laclede Constr. Co., 
Mo., Ill F. 695, 49 C.C.A, 552. 

22. Ala.—Southern Bitulithic Co. v. 
Hughston, 58 So. 450, 177 Ala. 559. 

9 C.J. p 855 note 63. 

23. N.Y.—Sundstrom v. State, 144 
N.Y.S. 390, 159 App.Div. 241, re¬ 
versed on other grounds 106 N.E. 
924, 213 N.Y. 68. 

24. Wash.—Sunset Shingle Co. v. 
Northwest Electric & Water 
Works. 203 F. 978, 118 Wash. 416. 

25. U.S.—Smith v. Keystone Wood 
Products Co., D.C.Pa., 32 P.2d 261, 
affirmed, C.C.A., Keystone Wood 
Products Co. V. Smith, 32 F.2d 264 
—^Lovell V. U. S., 59 Ct.Cl. 494. 

Ala.—Malone v- Reynolds, 105 So. 
891. 213 Ala. 681—Varner v. Hardy, 
96 So. 860, 209 Ala. 575. 

Ark.—Hays Const. Co. v. Page, 91 
S,W.2d 604, 192 Ark. 414—Black v. 
Hogsett, 224 S.W. 439, 145 Ark. 
178. 

N.M.—Villareal v. Billings, 294 P. 
1111, 35 N.M. 267. 

Pa.—In re Weintrob’s Estate, 145 A. 
425, 295 Pa. 374. 

Tex.—Knickerbocker Club v. Pear¬ 
son Tile & Mantel Co., Civ.App., 
82 S.W.2d 736. 


Wash.—Wright v. J. F. Duthie & Co., 
204 P. 191, 118 Wash. 564. 

9 C.J. p 855 note 58—17 C.J. p 792 
note 76. 

Profits as entering into measure of 
damages see infra § 78. 

Delay 

A contractor for excavation work 
is entitled to recover damages sus¬ 
tained through delay in his work 
caused by the other party.—Hart v. 
American Concrete S't(gel Co., D.C.N. 
Y., 278 P. 541, affirmed, C.C.A., 

American Concrete Steel Co. v. Hart, 
285 F. 322. 

2S- U-S-—^Ironton v. Harrison 

Constr. Co., Ohio, 212 F, 353, 129 
C.C.A. 29. 

27. U.S.—Ironton v. Harrison 

Constr. Co., supra. 

28. U.S.—Gruerina Stone Co. v. P. J. 
Carlin Constr. Co., Porto Rico, 36 
S.Ct. 300, 240 U.S. 264, 60 L.Ed. 
636.- 

29. Mass.—Greene v. Goddard, 9 
Mete. 212. 

17 C.J. p 793 note 80. 

Measure of damages generally see 
infra § 79. 

30. U.S.—^Pusey & Jones Co. v. Com¬ 
bined Locks Paper Co., D.C.Wis., 
255 F. 700, affirmed Combined 
Locks Paper Co. v. Pusey & Jones 
Co., 258 F. 989, 169 C.C,A. 661. 

Cal.—California Press Mfg. Co. v. 
Stafford Packing Co., 221 P. 345, 
192 Cal. 479, 32 A.L.R. 114. 

Kan-—Childers v. Tobin, 206 P. 876, 
111 Kan. 347—^Artwein v. Link, 195 
P. 877, lOS Kan. 393. 

Ky.—Kentucky Utilities Co. v. War¬ 
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ren Ellison Caf4, 21 S.W.2d 976, 
231 Ky. 558—Natural Rock Asphalt 
Corporation v. Carter, 297 S.W. 
1114, 221 Ky. 131—American By. 
Express Co. v. Steinberg, 270 S. 
W. 765, 208 Ky. 251-—Hines v. Ben¬ 
ny, 227 S.W. 567, 190 Ky. 416— 
Union Cotton Co. v. Bondurant, 222 
S.W. 66, 188 Ky. 319—Staves Mfg. 
Corporation v. Robertson, 128 S.W. 
2d 745, 278 Ky. *294. 

Mo.—^W. C. Hardesty Co. v. Schaefer, 
App., 139 S.W.2d 1031—Missouri 
Retail Hardware Ass'n v. Plant¬ 
ers" Operating Co., App., 294 S.W. 
755, 756, citing Corpus Juris— 

Minneapolis Threshing Mach. Co. 

V. Bradford, 227 S.W. 628, 206 Mo. 
App. 609. 

Neb,—O’Shea v. North American 
Hotel Co., 191 N.W. 321, 109 Neb. 
317. 

N.J.—^Aywon Film Corporation v. 
Hatch, 126 A. 637, 2 N.J.Misc. 

1108. 

N.Y.—Rives V. American Ry. Express 
Co., 237 N.Y.S. 429, 227 App.Div. 
375. 

N.C.—^Morrison & Hild v. Marks, 
100 S.E. 890, 178 N.C. 429. 

Or.—Clackamas Adjustment Co. v. 

Hight, 267 P. 523, 125 Or. 343. 

S.C.—Murray v. Texas Co., 174 S.E. 
231, 172 S.C. 393. 

Tex.—Spaeth & Co. v. Bevering, Civ. 

App., 290 S.W. 802. 

17 C.J. p 793 note 81. 

Oil lease rentals* have been held . 
not recoverable for breach of con¬ 
tract to drill well.—Schaffner v. Pres¬ 
ton Oil Co., 154 N.E. 780, 94 Ind. 
App. 554, 
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collateral enterprises or subcontracts are, as a 
rule, too speculative and contingent to afford an 
element of recovery in the case of a breach of the 
primary contract.^i Further, they are ordinarily 
not the natural and probable consequence of such 
breach.^ 2 Where, however, a collateral or sub¬ 
contract is within the knowledge and contempla¬ 
tion of the parties when the original contract is 
made, and is known to have been made with ref¬ 
erence thereto, the anticipated gains or profits 
may be recovered.^^ 

§ 44. - Torts 

There may be a recovery for loss of profits consequent 
upon torts if such as may naturally be expected to follow 
from the wrongful act and if they are certain; but recov¬ 
ery is denied where the profits are uncertain, speculative, 
or remote. 

The rule denying recovery of profits where they 
are uncertain, speculative, or remote is applicable 
in actions of tort,^^ and it has been stated that 
there is no basis, as a matter of law, for the al¬ 
lowance of recovery of lost profits in an action ex 
delicto in the absence of fraud or malice.^^ The gen¬ 
eral rule, howev.er, is more liberal in actions purely 


§ 44 

of tort than in actions for breach of contract 
and there may be a recovery for loss of profits 
consequent upon torts if such as may naturally be 
expected to follow from the wrongful act,^^ and 
if they are certain both in their nature*"^® and in 
respect of the cause from which they proceed.^^ 
In tort cases, the profits recoverable are limited 
to probable, as distinguished from possible, prof- 
its>^ The loss of profits or of the use of a vessel 
pending detention arising from a maritime tort 
is a proper element of damages.^^ 

Where loss of anticipated profits results from 
injury to personal property, recovery is limited to 
the period of time reasonably necessary to restore 
the property to its condition immediately prior to 
the injury.^2 Where there has been an entire 
loss of the property involved in the action, the full 
value of the property is the measure of damages 
and there can be no recovery for anticipated prof- 
its.^^ One deprived of his property in a retail es¬ 
tablishment cannot recover both lost profits and 
the value of the use of the premises and equip¬ 
ment.^^ 

In an action for personal injuries the loss of 


&1. U.S.—National Laundry Co. v. 

U. S., 63 Ct.Cl. 626. 

Ala.—Blankenship v. Lanier, 101 So. 
763, 764, 212 Ala. 60, quoting Cor¬ 
pus Juris. 

17 C.J. p 793 note 82. 

32. Ky.—Natural Rock Asphalt Cor¬ 
poration V. Carter, 297 S.W. 1114, 
221 Ky. 131. 

17 C.J. P 794 note 83. 

33. Ky.—Linde v. Ellis, 6 S.W. 2d 
1089, 1091, 224 Ky. 649, citing Cor¬ 
pus Juris—^Asher v. E. S. Howard 
& Son, 198 S.W. 1149, 178 Ky. 
398. 

17 C.J. p 794 note 84. 

Knowledge of contract “but not of 
terms 

Contractor is liable for rental val¬ 
ue ot theater, under lease for delay 
in completing work, where he had 
knowledge of lease, but not of its 
terms.—^Wright v. King, Tex.Civ. 
App., 292 S.W. 602. 

34. Del.—Wise v. Western Union 
Telegraph Co., 181 A. 302, 7 W.W. 
Harr. 209. 

Fla.—Bayshore Development Co. v. 
Bonfoey, 78 So. 507, 75 Fla. 455, L. 
R.A.1918D 889. 

La.—Croft v. Southern Hardwood 
Lumber Co., 7’ La.App. 274—Cock¬ 
rell V. Checker Cab Co., 6 La.App. 
743—^Kelly & Son v. Yellow Cab 
Co., 5 La.App. 69. 

Mo.—Normandin v, Kansas City, 
App., 206 S.W. 913. 

N.M.—Nichols v. Anderson, 92 P.2d 
781, 43 N.M. 296. 

N.C.—^Kitchen Lumber Co. v. Tallas- 


see Power Co., 174 S.E. 427, 206 
N.C. 515. 

Ohio.—Farrelly v. Cincinnati, 2 Disn. j 
516, affirming 3 Ohio Dec., Reprint,; 
115, 3 Wkly.L.Gaz. 277. 

R.I.—Roy V. United Electric Rys. Co., 
159 A. 637, 52 R.I. 173. I 

Tex.—Hamilton v. Harris, Civ.App., 
204 S.W. 450. 

17 C.J. p 794 note 86. 

35. La.—Palmetto Moss Factory v. 
Texas & P. Ry. Co., 82 So. 700, 145 
La. 555. 

36. La.—Shreveport Laundries v. 
Red Iron Drilling Co., App., 192 So. 
895. 

37. Cal.—Strecker v. Gaul, 170 P. 
646, 35 Cal.App. 619. 

Mass.—^H. D. Watts Co. v. American 
Bond & Mortgage Co., 166 N.E. 713, 
267 Mass. 541, 84 A.L.R. 12. 

Mich.—^Waverly Park Amusement Co. 

V. Michigan United Traction Co., 
163 N.W. 919, 197 Mich. 101. 

N.J.—Clark v. Lehigh Valley R. Co., 
109 A. 745, 94 N.J.Law 228. 

N.C.—^Kitchen Lumber Co. v. Tallas- 
see Power Co., 174 S.E. 427, 206 
N.C. 515. 

Pa.—Francis v, Darlington Brick & 
Mining Co., 99 Pa.Super. 526. 

W.Va.—Stewart v. Pollack-Forsch 
Co., 143 S.E. 98, 105 W.Va. 453— 
Ohio-West Virginia Co. v. Chesa¬ 
peake & O. Ry. Co., 124 S.E. 587, 
589,, 97 W.Va. 61, 38 A.L.R. 1439, 
citing Corpus Juris. 

17 C.J. p 795 note 87. 

38. Cal.—Hollander v. Wilson Es¬ 
tate Co., 7 P.2d 177, 214 Cal 582. 
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N.C.—^Kitchen Lumber Co. v. Tallas- 
see Power Co., 174 S.E. 427, 206 
N.C. 515. 

W.Va.—Ohio-West Virginia Co. v. 
Chesapeake & O. Ry. Co., 124 S.E. 
587, 589, 97 W.Va. 61, 38 A.L.R. 
1439, citing Corpus Juris- 
17 C.J. p 795 note 88. 

39. N.Y.—Steitz v. Gifford, 19 N.E. 
2d 661, 280 N.Y. 15, 122 A.L.R. 
292, affirming 4 N.Y.S.2d 145, 254 
App.Div. 715. 

R.I.—Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 59 R.I. 29. 112 A.L.R. 744. 
W.Va.—Ohio-West Virginia Co. v. 
Chesapeake & O. Ry. Co., 124 S.E. 
587, 589, 97 W.Va. 61, 38 A.L.R. 
1439, citing Corpus Juris. 

17 C.J. p 795 note 89. 

40. La.—Shreveport Laundries v. 
Red Iron Drilling Co., App., 192 So. 
895. 

41. U.S.—The Conqueror, N.Y., 17 S. 
Ct. 510, 166 U.S. 110, 41 L.Ed. 
937. 

17 C.J. P 795 note 90. 

42. Tex.—Community Public Serv¬ 
ice Co. V- Gray, Civ.App., 107 S.W, 
2d 495. 

43. Tex.—City of Canadian v. Guth¬ 
rie, Civ.App., 87 S.W.2d 316, 318, 
citing Corpus Juris. 

17 C.J. p 795 note 91. 

Measure of damages for injuries to 
property generally see infra §§ 82- 
85. 

44. S.D.—^Woodring v. Winner Nat. 
Bank of Winner, S. D., 227 N.W. 
438, 56 S.D. 43. 
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profits of the business in which plaintiff is engaged 
cannot ordinarily be recovered.^^ Accordingly, prof¬ 
its based on an estimate of what might have been 
earned had plaintiff been in good health cannot 
be recovered,*^® although there may be cases in 
which profits may be recovered where, by reason 
of some definite contract, they may be definitely 
ascertained. 

Profits made by defendant who induced a third 
party to break its contract to lease a certain device 
exclusively to plaintiff cannot be recovered unless 
defendant had used plaintiff’s property.^® 

Injury to crops. Profits expected to be realized 
from crops that have not matured are too specula¬ 
tive and uncertain to be estimated as damages,^^ 
and especially is this so where no crop has matured 
upon which a reasonable estimate may be based.^0 
In some cases, however, the courts have allowed 
damages for the injured crop, based upon esti¬ 
mates of other crops raised in the immediate neigh¬ 


borhood and not affected by the injury complained 
of.5i 

§ 45. Expenses 

AH reasonable expenses, Including future expenses, 
consequent upon the wrong or injury may be recovered. 

As a general rule a person is entitled to recover 
as damages all reasonable expenses to which he 
may have been put in consequence of the wrong or 
injury inflicted.^- Future expenses reasonably 
necessary to be incurred may also be recovered 
where the cause of action is complete.^2 

§ 45 , - Breach of Contract 

Reasonable and necessary expenses imposed upon the 
injured party by reason of a breach of contract, including 
expenses incurred in anticipation of, or preparation for, 
performance, ordinarily form a recoverable element of 
damages. 

Expenses imposed upon the injured party by rea¬ 
son of a breach of contract ordinarily form a re¬ 
coverable element of damage,provided it appears 


45. N.Y.—Reilly v. Rawleig-h, 296 
N.Y.S. 48, 251 App.Div. 782—Dal- 
mas V. Gordon, 205 N.Y.S. 500, 210 
App.Div. 239- 

Ohio.—Lo Schiavo v. Northern Ohio 
Traction & Light Co., 138 N.E. 372, 
106 Ohio St. 61, 27 A.L.R. 424. 

40- Wash.—^Kirk v. Seattle Electric 
Co., 108 P. 604, 58 Wash. 283, 31 
L.R.A.J^.S., 991. 

17 C.J, p 795 note 92, 

47- Wash.—Kirk r. Seattle Electric 
Co., supra. 

48. N.Y.—Gonzales v. Kentucky 
Derby Co., 189 N.Y.S. 783, 197 App. 
Div. 277, affirmed • Gonzales v. 
Reichenthaler, 135 N.E. 938, 233 N. 
Y. 607. 

49. Ala,—Gresham v, Taylor, 51 
' Ala. 505. 

Tex.—Jones v. George, 56 Tex. 149, 
42 Am.R. 689. 

17 C.jr. p 797 note 3. 

50. Conn.—Ferris v. Comstock, 33 
Conn. 513. 

Ga.—Butler v. Moore, 68 Ga. 780, 45 
Am.R. 508. 

51. U.S.—Malone v. Hastings, N.Y., 
193 P. 1. 6. 113 C.C.A. 329, affirmed 
201 F. 1020, 119 C.C.A. 66’5. 

17 C.J. p 797 note 5. 

Measure of damages for injury to 
crop generally see infra § 85. 

52. U.S.—Shedd v., Calumet Const. 
Co., C.C.A.Ind., 270 F. 942, certio¬ 
rari denied 41 S.Ct. 450, 256 U.S. 
691, 65 L.Ed. 1174. 

Ga.—Beall v. Rust, 68 Ga. 774. 

Miss.—New Orleans & N. E. R. Co. 
V. Mathews, 95 So. 133, 131 Miss. 
68 . 

Pa.—Yorkshire Worsted Mills v. 


National Transit Co., 28 Del.Co. 
402. 

Tex.—Schaff v. Johnson, Civ.App., 
267 S.W. 737, 739, quoting Corpus 
Juris. 

17 C.J. p 798 note 16—29 C.J. p 724 
note 11 [a] (4), (10). 

Recovery by: 

Husband for expenses incurred by 
reason of injury to wife see the 
C.J.S. title Husband and Wife § 
401, also 30 C.J. p 966 note 76. 
Married woman for expenses in¬ 
curred by reason of personal in¬ 
jury see the C.J.S. title Husband 
and Wife § 401, also 30 C.J. p 
966 note 77-p 967 note 81. 

53- Iowa,—Salinger v. Western Un¬ 
ion Tel. Co., 126 N.W. 362, 147 Iowa 
484. 

54. U.S.—White River Levee Dist. 

V. McWilliams Dredging Co., C.G. 
A.Ark., 40 F.2d 873, certiorari de¬ 
nied 51 S.Ct. 35, 282 U.S. 862, 75 
L.Ed. 762—^Six Cos. of California 
V, Joint. Highway Dist. No. 13 of 
California, D.C.Cal., 24 P.Supp. 346, 
affirmed, C.C.A., 110 P.2d 620, cer¬ 
tiorari granted Six Companies of 
California v. Joint Highway Dist. 
No. 13 of State of California, 61 S. 
Ct. 36, reversed on other grounds 
61 S.Ct. 186—Clarke Const. Co. v, 

U. S.. C’C-A.I11., 290 F. 192—Elias' 

V. Wright, , C.C.A.N.Y., 276 P. 908 
—National Laundry Co. v, U. S., 
63 CtCl. 626. 

Ala.—Gilliland v- Hawkins, 112 So. 
454, 216 Ala. 97. 

Cal.—Blair v. Brownstone Oil & 
Refining Co., 170 P. 160, 35 Cal,App, 
394. 

Conn.—K. B. Noble Co. v. Popielar- 
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czyk, 8 A.2d 33, 34, citing Corpus 
Juris. 

Ill.—Chicago Coliseum Club v. 

Dempsey, 265 Ill.App. 542. 

Ky.—Bugg & Franks v. Jones, 209 
S.W, 514, 183 Ky. 500. 

La.—Pittman v. Bourgeois, App., 152 
So. 765—Mitchell v. Holomon, 120 
So. 672, 10 La.App. 219—Callaghan 
V. Natalbany Lumber Co., 126 So. 
534, 13 La.App. 253. 

Me.—L'Union Musicals v. Chevalier, 
85 A. 52, 109 Me. 548. 

Mass.—Bloom, South & Gurney v. 
Mitchell, 194 N.E. 114, 289 Mass. 
376. 

Mich.—Tom Huston Peanut Co. v. 
Battle Creek Biscuit Co., 260 N.W. 
776, 271 Mich. 656. 

Mo.—Pine Art Pictures Corporation 
V. Karzin, App., 29 S.W.2d 170. 
N.Y.—^Kinney v. Massachusetts 

Bonding & Insurance Co., 206 N. 
- Y.S. 163, 210 App.Div. 285, modify¬ 
ing 175 N.Y.S. 398—Puldner v. 
Trieb, 127 N.Y.S. 330. 

Tex.—Schaff v. Johnson, Civ.App., 
267 S.W. 737, 739, quoting Corpus 
Juris—Garrett v. Dodson, Civ.App., 
199 S.W. 675, error refused. 

Vt.—Hayden v. Hoadley, 111 A. 343, 
94 Vt. 345. 

Wash.—^Knickerbocker Co. v. Gjarde, 
22 P.2d 987, 17$ Wash. 285—Larson 
V. Union Investment & Loan Co., 
10 P.2d 557, 168 Wash. 5. 

17 C.J. p 798 note 18. 

Collateral contract 

Damages for breach include any 
reasonable sum necessarily paid by 
plaintiff because of breach, although 
a loss on collateral contracts.—Gor¬ 
don V. Curtis Bros. A. D. Moodie 
House-Moving Co., 248 F. 158, 119 
Or. 55. 
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that such expenses were the natural consequence 
of the breach,and are reasonable, having regard 
to all the circumstances of the particular case,^® 
necessary,and fairly and in good faith laid out.^s 
In case the expenses are disconnected with the 
original contract or form no integral part within 
the contemplation of the parties at the time that 
the contract was made, there can be no recovery 
but where such damages are denied it will always 
be found that the expenses claimed hinge upon 
some item of the contract not within the contem¬ 
plation of the parties, or something remote from 
the contract itself.®^ No recovery can be had for 
sums paid by plaintiff under a sense of moral ob¬ 
ligation, where he was not legally liable therefor.^i 

Expenses inc-iirred in reliance on contract. All 
necessary expenses incurred by a party in comply¬ 
ing with the terms of the contract may be recov¬ 
ered as damages in an action for the breach there- 


of.®2 Within this rule are expenditures made in 
anticipation of, or preparation for, perfonnance 
and it is immaterial w^hether or not expenses so 
incurred were actually paid before the action was 
brought.^ ^ 

§ 47. - Injuries to Person 

a. In general 

b. Medical attenticn, medicine, and 

nursing 

a. In General 

Expenses necessarily incurred as a result of a wrong 
occasioning a personal injury, including increased living 
expenses, may generally be recovered. 

Under the general rule a recovery may be had 
for the reasonable amount of expenses necessarily 
incurred by plaintiff as a result of a wrong occa¬ 
sioning a personal injury.®So plaintiff is enti- 


JDamag'es to third person 

(1) A contractor has the right to 
recover from defaulting promisee 
amount of damages for which con¬ 
tractor would be liable to subcon¬ 
tractor even though contractor has 
not actually paid them.—J. Harry 
McNally, Inc., v. State, 11 N.Y.S.2d 
J577, 170 Misc. 914. 

<2) A general contractor may re¬ 
cover damages resulting from the 
subcontractor’s use of defective ma¬ 
terial, not complying with the con¬ 
tract, there being no presumption 
that the owner would not hold the 
general contractor to strict account¬ 
ability and reauire compliance with 
the specifications of the contract.— 
Board of Education of Salt Lake 
City V. West, 186 P. 114, 65 Utah 
357. 

55. Ill.—Chicago Coliseum Club v. 

Dempsey, 265 IlLApp. 542. 

Mich.—Bennett-Waltman & Co. v. 
Smith, 217 N.W. 760, 241 Mich. 
673. 

Miss.—^Mississippi Power & Light Co. 
V. Pitts, 170 So. 363, I8l Miss. 
344. 

17 C.J. p 799 note 19. 

Obligation not shown 

Premium on indemnity bond held 
not recoverable as damages for sub¬ 
contractor's breach of subcontract, 
where plaintiff, the principal con¬ 
tractor, w'as not shown to be obligat¬ 
ed therefor.—Dahlstrom Metallic 
Door Co. V. Evatt Const. Co., 152 N. 
E. 715, 256 Mass. 404. 

66. Ala.—^Nunnally Co. v. Bromberg 
& Co., 115 So. 230, 217 Ala! 180. 
N.T.—Euldner v. Trieb, 127 N.T.S. 
330. 

Tex.—S chaff v. Johnson, Civ.App., 
267 S.W. 737, 739, quoting Corpus 
■Turis—^Nunn v. Brillhart, Civ.App., 


230 S.W. 862, affirmed, Gom.App., 
242 S.W. 459. 

17 C.J, p 800 note 20. 

57. Ga,—Freeman v. Petty, 95 S.E. 
■^^737, 22 Ga.App. 199. 

Ill,—Chicago Coliseum Club v. 

Dempsey, 265 IlLApp. 542. 

N.y.—^Avalon Const. Corporation v. 
Kirch Holding Co., 175 N.E. 651, 
256 N.T. 137, reversing 245 N.T.S. 
735, 230 App.Div. 865—Fuldner v. 
Trieh, 127 N.T.S. 330. 

Tex.—Nunn v. Brillhart, Civ.App., 
230 S.W, 862, affirmed, Com.App., 
242 S.W. 459—Cooper v. Newsom, 
Civ.App., 224 S.W. 568, dismissed 
for want of jurisdiction, 

58. XJ.S.—^White Hirer Levee Dist. 
V. McWilliams Dredging Co., C.C. 
A.Ark., 40 F.2d 873. certiorari de¬ 
nied 51 S.Ct. 35, 282 U.S. 862, 75 
L.Ed. 762. 

Ala.—Nunnally Co. v, Bromberg Sc 
Co., 115 So. 230, 217 Ala. 180. 

50. U.S.—^White Hirer Levee Dist. 
V. McWilliams Dredging Co., C.C. 
A.Ark., 40 F.2d 873, certiorari de¬ 
nied 51 S.Ct. 35. 282 U.S. 862, 75 
L.Ed. 762. 

N.T.—Cushing v. Hughes, 195 N.T.S. 
200, 119 Misc. 39. 

Pa.—Chodoff V. Michelin Tire Co., 155 
A. 437, 438, 304 Pa. 196, quoting 
Corpus Juris—Spiese v. Mutual 
Trust Co., 102 A. 121, 258 Pa. 422. 
Wis.—Edward E. Gillen Co. v. John 
H. Parker Co., 171 N.W. 61. 170 
Wis. 264, modified on other grounds 
174 N.W. 546. 170 Wis. 264. 

17 C.J. p 800 note 21. 

60- Tex.—Schaff v. Johnson, Civ. 
App., 267 S.W. 737, 739, quoting 
Corpus Juris. 

17 C.J. p 800 note 22. 
wrotice of special damages held 
shown 

Tex.—^Knickerbocker Club v. Pear¬ 
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son Tile & Mantel Co., Civ.App., 82 
S.W. 2d 736, 

61. Ind.—Orr v. Dayton, etc.. Tract. 

Co., 96 N.E. 462, 178 Ind. 40, 48 
L.H.A.,N.S., 474, Ann.Cas.l916B 

1277. 

Porto Hico.—Lowe v. Nelson, 7 Por¬ 
to Rico Fed. 275. 

62. N.T.—-Fuldner v. Trieb, 127 N.T. 
S. 330. 

Wash.—Lloyd v. American Can Co., 
222 P. 876. 880, 128 Wash. 298, 
quoting Corpus Juris. 

17 C.J. p 800 note 24. 

63. Cal.—Crowther v, Metalite Mfg. 
Co., 24 P.2d 551, 133 Cal.App. 452. 

Ill.—Chicago Coliseum Club v. Demp¬ 
sey, 265 IlLApp. 542. 

N.T.—K. & R. Film Co. v. Brady, 
172 N.T.S. 268, 104 Misc. 667. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 119, 258 Pa. 414. 

Tex.—^Knickerbocker Club v. Pear¬ 
son Tile & Mantel Co., Civ.App.. 82 
S.W.2d 736. 

Wash.—Lloyd v. American Can Co., 
222 P. 876, 880, 128 Wash. 298, 
quoting Corpus Juris- 
17 C.J. p 801 note 25. 

Materials subsequently used 

Where owner canceled building 
contract, contractor was entitled to 
amount expended for materials sub¬ 
sequently used by owner.—Pittman 
V, Bourgeois, La.App., 152 So. 765. 

64. Miss.—Carter v. Witherspoon, 
126 So. 388, 156 Mins. 597. 

Tex.—Peacock v. Coltrane, Civ.App., 
116 S.W. 389. 

65. Ill.—Hoobler v. Toelpel, 246 Ill. 
App. 69. 

La.—^York v. Starns, 129 So. 226, 14 
La.App. 548. 

Mo.—Lock V. Chicago, B. & Q. R. Co., 
219 S.W. 919, 281 Mo. 532. 

Pa.—Robb V. Niles-Bement^Pond Co., 
112 A. 459, 269 298—Perfllo v. 
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tied to expenses incurred by him in the employ¬ 
ment of assistance in his ordinary duties or busi¬ 
ness,®^ but not to expenses so incurred by the cor¬ 
poration which employed him.®'^ A'lthough a per¬ 
son sustaining an injury is already ill, there may 
be a recovery for additional expenses occasioned 
by the injury.^® A plaintiff is not entitled to re¬ 
cover for his living expenses during the period of 
disability occasioned by an injury, where it does 
not appear that they were increased by the inju- 
ry;69 but he is entitled to compensation for an 
increase in such expenses occasioned by the in¬ 
jury, may recover the expense of his board 
and lodging in a hospital when those items were 
inseparably tied up with his treatment.^! 

b. Medical Attention, Medicine, and Nursing 

Necessary and reasonable expenses for medical atten¬ 
tion, medicine, and nursing constitute a proper element of 


recovery, but in some Jurisdictions it is essential that 
plaintiff shall have paid for the services rendered or in¬ 
curred a legal liability therefor. Probable and necessary 
future expenditures may also be considered. 

In actions for injury to the person, necessary 
and reasonable expenses for medical attention, 
medicine, and nursing may be recovered for,72 
and this rule applies to expenses which may have 
been incurred because of injuries to a person for 
whom plaintiff is legally responsible,73 although it 
has been said that the right to recover vests in the 
person injured, and no one elseA^ So, according 
to one view, there may be a recovery of traveling 
expenses on trips undertaken for the benefit of 
health,75 or to secure special medical or surgical 
treatment;76 but in a number of cases such recov¬ 
ery has been denied.77 To constitute a recoverable 
element of damages the expense must have been 


Philadelphia Rapid Transit Co., 
89 Pa.Super. 461. 

Tex.—Bull-Stewart Equipment Co. v. 
Sparra, Civ.App., 109 S.W.2d 784, 
error dismissed. 

17 C.J. p 801 note 27. 

IhiiLeral expenses of person dyin^ 
after operation necessitated by in¬ 
juries are properly included in ver¬ 
dict.—Nelson v. Milwaukee Electric 
Ry. & Light Co., 222 N.W. 792, 197 
Wis. 513. 

66. Tex.—Owl Taxi Service v. Salu- 
dis, Civ.App., 122 S.W.2d 225, error 
dismissed. 

17 C.J, p 801 note 28. 

67. R.I.—^Krawczuk v. Cahoon, 175 
A. 655. 

68. N.H.—^Emery v. Boston & M, R. 
Co., 36 A. 367, 67 N.H. 434. 

69. Colo.—Denver Tramway Corpo¬ 
ration V. Kuttner, 35 P.2d 852, 95 
Colo. 312~Kellihan v. McHutt, 201 
P. 37, 70 Colo. 318, 

Ga.—Mackle Const. Co. v. Wyatt, 116 
S.B. 877, 29 Ga,App. 617. • 

17 C.J. p 801 note 30. 

Contra York v. Starns, 129 So. 226, 
14 La.App. 548. 

70. Ark.—Perkins Oil Co. of Dela¬ 
ware V. Fitzgerald, 121 S.W.2d 877, 
197 Ark. 14. 

17 C.J. p 801 note 31. 

71- Iowa.—Jake way v. Allen, 290 N. 
W. 507, 227 Iowa 1182. 

72. U.S.—In re Famous Players 
Lasky Corporation, D.C.Cal., 30 F. 
2d 402—^Northern Commercial Co. 
V, Nestor, Alaska, 138 F. 383, 70 
C.C.A. 523. 

Ala.—^AHen v. Birmingham Southern 
R. Co., 97 So. 93, 210 Ala. 41. 

Cal.—^Mathes v. Aggeler & Musser 
Seed Co., 178 P. 713, 179 Cal. 697— 
Fisk V. Poplin, 189 P. 722, 46 Cal. 
App. 587, 


Conn.—Beckert v. Doble, 134 A. 154, 
105 Conn. 88. 

Ind.—^Kenwood Tire Co. v. Speckman, 
176 N.E. 29, 92 Ind.App. 419. 

Iowa.—De Moss v. Brown Cab Co., 
254 N.W. 17, 218 Iowa 77. 

La.—^Warren v. Metropolitan Life 
Ins. Co., App., 190 So. 855—Muller 
V. Herrin Motor Lines, App., 184 
So. 406—Driefus v. Levy, App., 140 
So. 259. 

Mass.—Whalen v. City of Boston, 23 
N.E.2d 93—Daniels v. Celeste, 21 N. 
E.2d 1—Lewis v. City of Spring- 
field, 158 N.E. 656, 261 Mass. 183. 

Mich.—Grinnell v. Carbide & Carbon 
Chemicals Corporation, 276 N.W. 
535, 282 Mich. 509—^Alt v. Konkle, 
211 N.W. 661, 237 Mich. 264. 

Neb.—Yost V. Nelson, 245 N.W. 9, 
124 Neb. 33. 

N.J.—Skillen v. Eagle Motor Co., 152 
A. 854, 107 N.J.Law 211. 

N.Y.—Baumgart v. Finewood, 7 N.Y. 
S.2d 74, 255 App.Div. 826—Jones v. 
Baltimore Insular Line, 286 N.Y.S. 
688, 247 App.Div. 185—Pepperman 
V. Overseas Shipping Co.. 215 N.Y. 
S. 574, 216 App.Div. 512—Goldwa- 
ter V. Citizens Casualty Co. of New 
York, 7 N.Y.S,2d 242—City of New 
York V. Barbate, 5 N.Y.S.2d 125. 

N.C.—Ledford v. Valley River Lum¬ 
ber Co., 112 S.E. 421, 183 N.C. 614. 

Ohio.—Ward Baking Co. v. Trizzino, 
161 N.E. 557, 27 Ohio App. 475. 

Or.—Mathews v. City of La Grande, 
299 P. 999, 136 Or., 426. 

R.I.—^Alphonso v. Curran, 157 A. 576 
—Brody v. Cooper, 124 A. 2, 45 R. 
I. 453. 

Tex.—Owl Taxi Service v. Saludis, 
Civ.App., 122 S.W.2d 225, error 
dismissed—^Wells v. Ford, Civ.App., 
118 S.W.2d 420, error dismissed=— 
Bull-Stewart Equipment Co. v. 
Sparra, Civ.App., 109 S.W.2d 784, 
error dismissed—Sanders v. Lowri- 
more, Civ.^pp., 73 S.W.2d 148, re¬ 
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versed on other grounds Lowri- 
more v. Sanders, Com.App., 103 
S.W.2d 739, affirmed 106 S.W.2d 
266. 

Va.—Dreyfus & Co. v. Wooters, 96 S. 

E. 235, 123 Va. 42. 

17 C.J. p 801 note 32. 

73. W.Va.—Barker v. Saunders 182 
S.E. 289, 116 W.Va. 548. 

Wis.—Callies v. Reliance Laundry 
Co., 206 N.W. 198, 188 Wis. 376, 42 
A.L.R. 712. 

17 C.J. p 802 note 33. 

Recovery by: 

Husband for expenses in connec¬ 
tion with injury to wife see the 
C.J.S. title Husband and Wife § 
401 also 30 C.J. p 961 note 16. 
Parent for expenses in connection 
with injury to child see the C.J. 
S. title Parent and Child § 55 
also 46 C.J. p 1311 note 45 et 
seq. 

74 . Conn.—Beckert v. Doble, 134 A. 
154, 105 Conn. 88. 

N.Y.-City of New .York v. Barbato, 
5 N.Y.S.2d 125. 

75. Mich,—Sherwood v. Chicago & 
W. M. R. Co., 46 N.W. 773, 82 
Mich. 374. 

S.C.—Hart v. Charlotte, C. & A. ft. 
Co., 12 S.E. 9, 33 S.C. 427, 10 L.R.A. 
794. 

17 C.J. p 802 note 34. 

76 . Ala.—^Alabama City, G. & A. R. 
Co. V. Appleton, 54 So. 638, 171 Ala, 
324, Ann.Cas.l913A 1181 . 

Mich.—Sherwood v. Chicago & W. M. 
R. Co., 46 N.W. 773. 82 Mich. 

374. 

77 . Tex.—San Antonio Machine & 
Supply Co. V. McKinley, Civ.App., 
239 S.W. 340. 

17 C.J. p 802 note 34. 

Expense held too remote 
Minn.—Benoe v. Duluth St. Ry. Co., 
164 N.W. 662, 138 Minn. 156, 

17 C.J. p 802 note -34. 
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necessary”^ and • reasonable and expenses in¬ 
curred in the treatment of ailments not attributable 

to defendant’s fault are not recoverable.^^ a re¬ 
covery may be had for services or attention neces¬ 
sitated by the injury, notwithstanding the pre¬ 
viously impaired physical condition of plaintiff.^i 

Services rendered in another state or locality. 
A person injured by the negligence of another is 
not restricted in his recovery to proof of the val¬ 
ue of services in the neighborhood where the in¬ 
jury occurred if in fact they are rendered else¬ 
where.^^ 

In an action by a personal representative a re¬ 
covery may be had for all items of expenses which 


were a proper charge and were paid in conse¬ 
quence of the injury to his decedent, unless under 
the statute by virtue of which the cause of action 
survives such a recovery is precluded.®^ 

Necessity of payment or liability therefor. A 
recovery may be had for expenses of this char¬ 
acter, although the charges therefor have not been 
paid before the action is brought.^^ It is suffi¬ 
cient that plaintiff shall ha\"e either paid for such 
services or shall have incurred liability therefor.^^ 
By some authorities it is held to be essential that 
plaintiff shall have paid for the services ren- 
dered,^^ or shall have incurred a legal liability 
therefor,^7 although at the time of trial no charge 


73. Tex.—Edens-Birch Lumber Co. 
V. Wood, Civ.App., 139 S.W.2d S81, 
887, error dismissed, quoting Cor¬ 
pus Juris. 

Utah.—Simmons v. Wilkin, 15 P.2d 
321, 323, 80 Utah 362, citing Corpus 
Juris. 

W.Va.—Landau v. Farr, 140 S.E. 141, 
104 W.Va. 445. 

17 C.J. p 802 note 36. 

Services in furtherance of law sni-t 
Where, under evidence expenses 
for treatment could not be distin¬ 
guished from those for services 
rendered with the view of obtaining 
evidence in furtherance of damage 
action, court properly refused re¬ 
covery, but plaintiff s right to re¬ 
cover expenses for treatment should 
have been reserved.—Sherwood v. 
Ticheli, 120 So. 109, 9 La.App. 507. 
79. Ala.—Aplin v. Dean, 164 So. 737, 
231 Ala. 320. 

Ill.—^Wicks V. Cuneo-Henneberry Co., 
150 N.E. 276, 319 Ill. 344, affirm¬ 
ing 234 Ill.App. 502. 

N".!.—Seinner v. Public Service Co¬ 
ordinated Transport, 151 A. 624, 
107 N.J.Law 159. 

Tex.—Houston E. & W. T. R. Co. v. 
Jones, Civ.App., 1 S.W.2d 743, er¬ 
ror refused. 

Utah.—Simmons v. Wilkin, 15 P.2d 
321, 323, 80 Utah 362, citing Cor¬ 
pus Juris. 

17 C.J. p 803 note 37. 

SO. Cal.—Vaden v. Holmes, App., 103 
P.2d 1002. 

R.I.—Grimes v. United Electric Rys. 

Co., 193 A. 740, 58 R.I. 45S. 

81. N.H.—Emery v. Boston & M. 

R, Co.. 36 A. 367, 67 N.H. 434. 

Pa.—Baker v. Hagey, 35 A. 705, 
177 Pa. 128, 55 Am.S.R. 712. 

17 C.J. p 803 note 38. 

S2. Iowa.—^Vedder v. Delaney, 98 N. 

,W. 373, 122 Iowa 5S3. 

Mich.—Grinnell v. Carbide & Carbon 
Chemicals Corporation, 276 N.W. 
535, 282 Mich. 509. 

17 C.J. p 803 note 39. 

83. Ill.—Chicago & E. I. R, Co. v. 
O’Connor, 9 N.E. 263, 119 HI. 5S6. 


Iowa.—Muldowney v. Illinois Cent. 
R: Co., 36 Iowa 462. 

84u Ala.—^Alabama Power Co. v. Ed¬ 
wards, 121 So. 543, 219 Ala. 162. 
Conn.—Schnirman v. Don, 169 A. 
270, 117 Conn. 685—Ryan v. Scan¬ 
lon, 168 A. 17, 117 Conn. 428. 

Ill.—Sczuck V. Chicago Rys. Co., 229 
Ill.App. 325—Floyd v. Galva Elec¬ 
tric Light Co, 227 Ill.App. 541. 

Ky.—Hall v. Proctor Coal Co., 34 S. 
W.2d 425, 428, 236 Ky. 813, quoting 
Corpus Juris. 

La.—Poncet v. South New Orleans 
Light & Traction Co., 7 La.App, 18. 
Mass.—Arwshan v. Meshaka, 192 N. 

E. 162, 288 Mass. 31. 

Okl.—Sweet v. Henderson, 178 P. 666, 
72 Okl. 51. 

Tex.—City of Fort Worth v. Jones, 
Civ.App., 278 S.W. 871. 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

17 C.J. p 803 note 42. 

Corpus Juris has been cited by way 
of analogy in a case involving breach 
of warranty in Mauldin v. Milford, 
121 S.E. 547, 555, 12? S.C. 508. 

85. Ky.—^Hall v. Proctor Coal Co., 
34 S.W.2d 425, 428, 23$ Ky. 813, 
quoting Corpus Juris. 

La.—Poncet v. South New Orleans 
Light & Traction Co., 7 La.App. 
18. 

Okl.—Sweet v. Henderson, 178 P, 666, 
72 Okl. 51, 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

17 C.J. p 803 note 43. 

Recovery by: 

Infant see the C.J.S. title Infants 
§ 104, also 31 C.J. p 1115 notes 
71-73. 

Married woman see the C.J.S. title 
Husband and Wife § 401, also 30 
C.J. P 966 notes 77, 78, p 967 
notes 79-81. 

Parent see the C.J.S. title Parent 
and Child § 55, also 46 C.J. p 
1312 notes 46-50, p 1313 notes 
56-62. 

Implied obligation, of injured plain- 
tift to pay the bill of the attend¬ 
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ing doctor, although he was sent for 
by plaintiff’s father, constitutes such 
liability therefor as justified recov¬ 
ery of that amount.—Stoudemire v. 
Davis, 94 So. 498, 208 Ala. 495. 
Liability to person pasring bill 

Plaintiff may recover for hospital 
and nurse's services, although his 
wife allegedly paid such bill, where 
plaintiff incurred liability therefor.— 
Bartlett v. Vanover, 86 S.W.2d 1020. 
260 Ky. 839. 

86. Ill.—Wicks V. Cuneo-Henneberry 
Co., 150 N.E. 276, 319 Ill. 344, af¬ 
firming 234 Ill.App. 502. 

Mass.—Daniels v. Celeste, 21 N.E. 
2d 1. 

Tex.—City of Waco v. Diamond, Civ. 
App., 46 S.W.2d 1049, reversed on 
other grounds. Com. App., 65 S. 
W.2d 272. 

17 C.J. p 804 note 44. 

87. Ky.—Bartlett v. Vanover, 86 S. 
W.2d 1020, 260 Ky. 839. 

La.—^Williams v. Campbell, App., 185 
So. 683, 688, citing Corpus Juris— 
Malloy V. Southern Cities Dis¬ 
tributing Co., App., 142 So. 718. 

Mo.—Baldwin v. Kansas City Rys. 

Co., App., 218 S.W. 955. 

Tex.—City of Waco v. Diamond, Civ. 
App., 46 S.W.2d 1049, reversed on 
other grounds. Com.App., 65 SW. 
2d 272. 

17 C.J. p 804 note 45. 

Puture services 

One injured may recover, as part 
of the damages, on his claim for 
medical services, sufficiently plead¬ 
ed, debt therefor having been con¬ 
tracted before filing the suit, though 
part of them were to be rendered 
thereafter.—S. E. Webb & Co. v. 
Riley, SO So. 144, 16 Ala.App. 570, 
certiorari denied Ex parte S. E. Webb 
& Co., 80 So. 482, 202 Ala. 400. 

Liability held shown by testi¬ 
mony of street railroad’s surgeon 
that bills were charged to street 
railroad which in turn charged them 
to injured motorman, especially in 
view of the fact that street railroad 
had filed a lien on any judgment 
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has been made,^^ or the obligation may have been 
barred by the statute of limitations or by a dis¬ 
charge in bankruptcy but according to other 
authorities there may be a recovery although the 
attention has been furnished gratuitously,^^ or the 
charges have been paid by a third person, ^2 qj. 
such attention has been accepted from members 
of plaintiff’s own family, ^2 such services, when so 
rendered, having been performed for the benefit 
of the injured person, and not for that of the 
wrongdoer.^4 Under the rule requiring the exist¬ 


ence of a legal liability for the payment of medical 
and similar expenses in order to support a recov¬ 
ery, it has been held that there can be no recovery 
where services have been rendered by an unli¬ 
censed physician,or have been furnished at a 
charity hospital,or at public expense,^'^ or gra¬ 
tuitously,^^ or where the charges therefor were 
voluntarily paid by a third person ;99 and a plain¬ 
tiff cannot recover for nursing and attendance by 
members of his own household unless they are 
hired servants.^ Although the injured person is 


which motorman migrht recover 
against the defendant—Myers v. 
Rose, so P.2d 527, 27 Cal.App.2d 87. 

Iiiahillty held not negatived by 
showing that hospital bills incurred 
by woman injured were paid by her 
son in absence of showing that son 
did not expect repayment of money 
so expended.—Gentili v. Dimaria, Mo. 
App., 89 S.W.2d 93. 

SS. Ill.—Ployd V. Galva Electric 
Light Co., 227 Ill.App. 541. 

17 C.J. p 804 note 49. 

Charge contingent on recovery of 
damages 

Plaintiff was not precluded as mat¬ 
ter of law from recovering amount 
of medical fees in action for injuries 
on ground that she belonged to an 
association - with which physician 
was connected and which provided in 
its contract with its members that 
as such they were liable for the med¬ 
ical services only in case they re¬ 
covered damages.—Purcell v. Gold¬ 
berg, 93 P.2d 578, 34 Cal.App.2d 

344. 

39. Ill.—Mueller v. Kuha, 59 Ill. 
App. 353. 

17 C.J. p 804 note 46. 

90. Mass.—Sibley v. Nason, 81 N.E. 
887, 196 Mass. 125, 124 Am.S.R. 520, 
12 L,R.A.,N.S., 1173, 12 Ann.Cas. 
938. 

17 C.J. p 804 note 47. 

91. Colo.—City of Englewood v. 
Bryant, 68 P.2d 913, 100 Colo. 552. 

Conn.—Beckert v. Doble, 134 A. 154, 
105 Conn. 88. 

Ind.—^Acme-Evans Co. v. Schnepf, 15 
N.E.2d 742, 105 Ind.App. 475. 

17 C.J. p 804 notes .48, 49. 

Treatment in public hospital 
Injured plaintiff was not precluded 
from recovery of special damages 
because he was cared for in a public 
hospital, where such recovery would 
have been sustained had he' been 
cared for and treated in a private 
hospital.—Reichle v. Hazie, 71 P.2d 
849, 22 Cal.App.2d 543. 1 

92. Conn.—Carangelo v. Nutmeg 

Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320—Beckert v. Doble, 134 
A. 154, 105 Conn. 88—Roth v. 

Chatlos, 116 A. 332, 97 Conn. 282, 
22 A.L.R. 1554. 


Ohio.—Klein v. Thompson, 19 Ohio 
St. 569. 

17 C.J. p 804 note 50. 

In New Jersey 

(1) The fact that members of 
plaintiff’s family, with his assent, 
have paid the bill rendered to plain¬ 
tiff does not prevent recovery from 
defendant-—Skillen v. Eagle Motor 
Co., 152 A. 854. 107 N.J.Law 211— 
Sharkey v. Herman Bros., 127 A. 
525, 3 N.J.Misc. 126, affirmed Sharkey 
V. Heymann Bros., 130 A, 920, 102 N. 
J.Law 224. 

(2) Neither is defendant's liability 
lessened by the fact that insurance 
payments under a contract to w’hich 
the tort-feasor was a stranger were 
applied to the bill.—Corish v. North 
Jersey St. Ry. Co., 62 A. 1004, 73 N.J. 
Law 273. 

(3) It has been held, however, that 
where a doctor presented his bill to 
a member of plaintiff’s family for 
payment and was paid by him, the 
doctor never looking to plaintiff at 
all for payment, plaintiff cannot re¬ 
cover therefor.—Shoemaker v. Cen¬ 
tral R. Co., Sup., 89 A, 518. 

In Wisconsin 

(1) It has been said that the fact 
that one not legally responsible for 
item assessable against wrongdoer 
in personal injury suit voluntarily 
pays item does not -relieve wrong¬ 
doer from liability therefor.—Ver- 
helst Const. Co. v. Galles, 235 N.W. 
556, 204 Wis. 96. 

(2) But there is a holding to the 
contrary.—Peppercorn v. City of 
Black River Palls, 61 N.W. 79, 89 
Wis. 38, 46 Am.S.R. 818. 

Liability incurred by third person 

Iowa.—Clark v. Berry Seed Co,, 280 
N.W. 505, 225 Iowa 262. 

PayTtnent by member of plaintiff’s 
family 

IT.S.—Chicago, D. & G. B. Transit Co. 
V. Moore, Mich., 259 P. 490, 170 C. 
C.A. 466, certiorari denied '40 S.Ct. 
118, 251 U.S. 553, 64 L.Ed. 411. 
Ohio.—Dernham v. Cincinnati Trac¬ 
tion Co., 21 Ohio N.P.,N.S., 418. 
Advancements made by defendant 
to plaintiff for payment of bills 
should not be considered on the ques¬ 
tion of damages.—Dickerson v. Con- 
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I necticut Co., 118 A. 518, 98 Conn. 
I 87. 

93. Colo.—City of Englewood v. 

Bryant, 68 P.2d 913, 100 Colo. 

552. 

Ind.—Lake Erie & W. R. Co. v. John¬ 
son, 133 N.E. 732, 191 Ind. 479. 
Iowa.—Legler v. Muscatine Clinic, 
223 N.W. 405, 207 Iowa 720. 

17 C.J. p 804 note 51. 

In Minnesota 

.(1) The rule of the text prevails. 
—^Wells V. Minneapolis Baseball & 
Athletic Ass’n, 142 N.W. 706, 122 
Minn. "327, .46 L.R.A.,N.S., 606, Ann. 
Cas.l9l4D 922. 

(2) However plaintiff cannot re¬ 
cover when the law places the duty 
to furnish such services upon anoth¬ 
er than plaintiff.—Belyea v. Minne¬ 
apolis, St. P. & S. S. M. Ry. Co., 
63 N.W. 627. 61 Minn. 224. 

94. Colo.—City of Englewood v. 
Bryant, 68 P.2d 913, 100 Colo. 
552. 

Conn.—Beckert v. Doble, 134 A. 154, 
105 Conn. 88—Roth v. Chatlos, 116 
A. 332, 97 Conn. 282, 22 A.L.R. 
1554. 

17 C.J. p 805 note 52. 

95. Tex.—Dallas Railway & Termi¬ 
nal Co. V. Brown, Civ.App., 97 S. 
W.2d 335, error refused. 

17 C.J. p 805 note 53. 

96- Mo.—Baldwin v. Kansas City 
Rys. Co., App., 218 S.W. 955. 

N.T.—Drinkwater v. Dinsmore, 80 N. 
Y. 390, 36 Am.R. 624. 

97- Mo,—Baldwin v. Kansas City 
Rys. Co., App., 218 S.W. 955. 

N.Y.—Drinkwater v. Dinsmore, 80 N. 

Y. 390, 36 Am.R. 624. 

93. La.’—Rigby v. JEtna Casualty & 
Surety Co., App., 151 So. 119. 
Wis.—Nelson v. Pauli, 186 N.W. 217, 
176 Wis. 1. 

17 C.J. p 805 note 56. 

99. La.—Lambert v. Cire, App., 179 
So. 112. 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

1. Mo.—Gibney v. St. Louis Transit 
Co,, 103 S.W. 43, 204 Mo. 704— 
Baldwin v. Kansas City Rys. Co., 
App., 218 S.W. 955. 

Contra Kaiser v. St. Louis Transit 
Co., 84 S.W. 199, 108 Mo.App. 708. 
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not personally bound for payment for the services 
when rendered, if he subsequently commits himself 
personally to the payment of the obligation his 
right to recover the amount thereof from the tort¬ 
feasor is not debatable.- There can be no recov¬ 
ery for expenses of this character where the bill 
for the services was paid by defendant^ even 
though this was done without the knowledge, con¬ 
sent, or approval of plaintiff,^ or where the doctor j 
employed by defendant to care for plaintiff had s 
filed direct suit against defendant to recover for 
his services.^ 

Future expenditures. The jury may, in assess¬ 
ing damages, consider the circumstance that in the 
future plaintiff will be subjected to expenses for 
doctor's bills, nursing, and attendance and, if 
the condition of the person is such that further 
outlays for medical or surgical treatment or nurs¬ 
ing and attendance will be required, they may give 
damages for such prospective expenses.'^ There 


must, of course, be evidence in the case as to the 
probable necessity of such expenses.^ 

§ 48. - Injury to Property 

a. In general 

b. Motor vehicles 

a. In G-aneral 

Any reasonable expense naturally and proximateiy 
resulting from loss of or injury to property, even thought 
not actually paid out, is a proper element of recovery. 

Any expense incurred by the loss of, or injury 
to, property is usually compensated in damages,® 
subject, of course, to the qualification that the ex¬ 
pense be the natural and proximate result of the 
injury,and that it be reasonable.^^ It is not nec¬ 
essary that money should have been actually paid 
out for expenses in order to be recovered; it is 
enough that it is liable to be paid.^^ Where per¬ 
sonal property has been injured, the expense of 


Okl.—Muskog-ee Electric Traction Co. 

v. Fore, 188 P. 327, 77 Okl. 234. 

17 C.J. p 805 note 57. 

Xn Massachusetts 

(1) Plaintiff could not recover for 
nursing services rendered for him by 
his wife who was registered nurse, 
since he could not make valid con¬ 
tract with his wife to pay for the 
services, and he was under no obliga¬ 
tion to recompense her for the serv¬ 
ices.—Daniels v. Celeste, 21 N.E.2d 
1 . 

(2) But plaintiff’s mother was per¬ 
mitted to testify as to what was a 
fair charge for her services to plain¬ 
tiff.—Copithorne v. Hardy, 53 N.E, 
915, 173 Mass. 400. 

(3) The distinction is that the 
mere relationship of adult daughter 
and mother, unlike that of husband 
and wife, does not support a conclu¬ 
sion that the daughter, by acceptance 
of the mother's services, was not 
bound to pay their reasonable value. 
—Daniels v. Celeste, 21 N.E. 2d 1. 

2. La.—^Williams v. Campbell, App., 
185 So. 683. 

3. La.—Hanley v. Checker Cab Co-, 
126 So. 274, 12 La.App. 562. 

4 . Conn.—Goodwin v. Giovenelli, 167 
A. 87, 117 Conn. 103. 

5 . La.—^Fowler v. Monteleone, App., 
153 So. 490. 

6. Ariz.—Consolidated Arizona 
Smelting Co. v. Egich, 199 P. 132, 
22 Ariz. 543. 

Colo.—Seeing Denver Co. v. Morgan, 
185 P. 339, 342, 66 Colo. 565, quot¬ 
ing Corpus Juris. i 

Tex.—Edens-Birch Lumber Co. v. 
Wood, 139 S.W.2d 881, 887, error 
dismissed, judgment correct, quot¬ 
ing Corpus Juris. 

17 C.J. p 805 note 68. 

25 C. J.S.~34 


Future consequences generally in ac-, 
tion of tort see supra § 31. 

7. XJ.S.—In re Famous Players 
Lasky Corporation, D.C.CaL, 30 F. 
2d 402. 

Colo.—Seeing Denver Co. v. Morgan, 
185 P. 339, 342, 66 Colo. 565, quot¬ 
ing Corpus Juris. 

Mass.—Daniels v. Celeste, 21 N.E.2d 
1—Cassidy v. Constantine, 16S N.E. 
169, 269 Mass. 56, 66 A.L.R. 1186. 
Mo.—Halley v. Federal Truck Co., 
App., 274 S.W. 507. 

N.J.—^Work V. Philadelphia Supply 
Co., 112 A. 185, 95 N.J.Law 193. 

Pa.—Yost V. West Penn Rys. Co., 9 
A.2d 368, 336 Pa. 407. 

Tex.—Edens-Birch Lumber Co. v. 
VVood, Civ.App., 139 S.W.2d 881, 
S87, error dismissed, quoting Cor¬ 
pus Juris. 

Wash.—Taylor v. Lubetich, 97 P.2d 
142, 2 Wash.2d 6. 

3 C.J. p 123 note 67—17 C.J. p 805 
note 59. 

8. Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, 
887, error dismissed, quoting Cor¬ 
pus Juris^ 

17 C.J. p 805 note 60. 

9 . Ark.—C. M. Ferguson & Son v. 
White, 121 S.W.2d 894, 197 Ark- 
183. 

Ga.—Republic Iron & Steel Co. v. 
Norris, 104 S.E. 921, 25 Ga.App. 
809. 

Mass.—Sturtevant v. Ford, 182 N.E. 
560, 280 Mass. 303. 

Mich.—McClure v. Wimmer, 244 N. 

W. 234, 260 Mich. 76. 

Tex.—^Alderete v. Cabello, Civ.App., 
278 S.W- 950. 

17 C.J. p 805 note 61. 

Iteplacemeuts aud repairs 
Tex.—Texas Power & Light Co. v. 
Hale, Civ.App., 276 S.W 746, re- 
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versed on other grounds, Com.App., 
283 S.W. 495. 

Wis.—Vetter v. Rein, 234 N.W. 712. 

203 Wis. 499. 

43 C.J. p 1320 note 71. 

Loss of spectacles 

Court properly awarded plaintiff 
special damages on account of loss 
of glasses in accident, although in 
securing new glasses plaintiff got 
stronger lens.—Fishman v. Silva, 2 
P.2d 473, 116 CaLApp- 1. 

10. NT.—^Murphy v. New York City 
R. Co., lOS N.Y.S. 1021, 68 Misc. 
237. 

Held uot natural and proximate re¬ 
sult 

La.—Sugar Bros. Co. v. City of Mon¬ 
roe, 138 So. 658, 173 La. 760—Ros¬ 
enbaum V. Weil, App., 167 So, 215 
—Cristina v. Sievers, 132 So. 375, 
15 La.App. 579, vacating 130 So. 
661, 15 La.App. 579—Bernadas v. 
Miller, 130 So. 861, 14 La.App. 581 
—Stone V. New Orleans Public 
Service, 119 So. 757, 11 La.App. 
150. 

NY.—Kraut v. Schenkin, 205 N.Y.S. 
546, 123 Misc. 533. 

Tex.—Texas & N O. R. Co. v. Jeff 
Chaison Town-Site Co., Civ.App., 
290 S.W. 892, affirmed in part and 
reversed in part on other grounds,. 
Com.App., 298 S.W. 399. 

11 . Mass.—Childs v. O’Leary, 54 N. 
E. 490, 174 Mass. 111. 

N'.Y.—Gumb v. Twenty-Third St. R. 

Co., 21 N.E. 993, 114 N.Y. 411. 

17 C.J. p 805 note 63. 

12. Neb.—^Minneapolis Threshing 

Mach. Co. V. Regier, 70 N.W. 934, 
51 Neb. 402. 

17 C.J. p 806 note 64. 

Repairs merely contracted for 

Where plaintilTs property has been 
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hiring a substitute for use pending the repair of 
the injured property may be a proper clement of 
damagebut there cannot be a recovery of the 
entire value of the property injured and also of 
the expense of hiring a substitute.^'^ 

b. Motor Vehicles 

The reasonable cost of preserving and repairing in¬ 
jured motor vehicles, and amounts necessarily expended 
in the hire of another vehicle and payment of chauffeur's 
wages pending such repair ^may be recovered as dam¬ 
ages. 

When an injured motor vehicle is susceptible 
of restoration, the reasonable cost of restoring it 
to its original condition is ordinarily one of the 
elements of damage,^ ^ whether or not such sum 
has actually been expended or the automobile 
actually repaired.!'^ An allowance for towage^^ 
and storage of a damaged automobile, pending 
repair, and for the cost of preserving it,20 is prop¬ 
er, but expenses not shown to be necessary for 
the purpose are not recoverable.^^ So, the ex¬ 


pense of a trip made to ascertain who ran into 
plaintiff’s automobile is not a proper item of dam- 

ages.22 

Mire of another vehicle and chauffeur's wage. 
Under circumstances such that the loss of the use 
'of an injured motor vehicle is an element of the 
damage, plaintiff may recover an amount neces¬ 
sarily expended for the rent or hire of a similar 
vehicle with which to perform the services usually 
performed by the damaged car, during the period 
of repairs,but he is not entitled to recover the 
cost of the gasoline used in the operation of such 
hired car,^^ nor for repairs thereon, nor the up¬ 
keep thereof and when the only car available 
for hire is one which plaintiff is unable to drive, 
the cost of hiring a chauffeur to operate it is a 
proper element of his damage.^^ The damages may 
also properly include an allowance for the wage 
of a chauffeur whom defendant was obliged to pay 
during the time he was out of service because of 
the injury to the car, where such item is shown 
to be the direct and immediate result of the in- 


damagred by actionable neg-ligence, 
and from petition as whole it ap¬ 
pears that suit is prosecuted to re¬ 
store owner to his former status, 
whether repairs have been made or 
merely contracted for, he is entitled 
to recover proved damages,—Adams 
V. Burnett, Lia.App., 150 So. 403. 

13. N.Y.—Rogers v. Interurban St. 
R. Co., 84 N.Y.S. 974, 

14. N.Y.—Reis v. Long Island R. 
Co., 84 N.Y.S. 881, 88 App.Div. 611 
—Vlane v. Central Brewing Co., 174 
N.Y.S. 669. 

Expense of ac<itiiring now property 
In action for death of mules 
struck by automobile where allow¬ 
ance was made for full value of 
mules, court properly excluded tes¬ 
timony to support claim for ex¬ 
pense incurred and time spent in ac¬ 
quiring new pair of mules.—Mere¬ 
dith V. Kidd, La.App,, 147 So. 539. 

15 - La.—Muller v. Herrin Motor 
Lines, App., 184 So. 406—Lacy v. 
Lucky, 140 So. 857, 19 La.App. 743 
—Willis V. Standard Oil Co. of 
Louisiana, 135 So. 777, 17 La.App. 
217. 

Mo.—Bauer v, Fahr, App., 282 S.W. 
150. 

Tenn.—^Anderson v. Innman, 3 Tenn. 
App. 195. 

Tex.—Herrin Transfer & Warehouse 
Co. V. Carter Produce Co., Civ.App., 
50 S.W.2d 458. 

Wash.—Stubbs v. Molberget, 182 P. 

936, 108 Wash. 89, 6 A.L.R. 318. 

42 C.J. p 1291 note 72. 

By wlioni repairs made 

Plaintiff was entitled to have dam¬ 
aged automobile repaired by com¬ 


pany from whom he bought it, where 
charges were reasonable, instead of 
by company suggested by defendant 
whose negligence caused damage.— 
McCraney v. Hammond Coca Cola 
Bottling Co., 141 So. 515, 19 La.App. 
755., 

16. La.—Baudine v. Teche Transfer 
Co., 130 So. 60, 15 La.App. 90-— 
Hays V. Brantley, 127 So. 5, 13 La. 
App. 219. 

Okl.—Chambers v. Cunningham, 5 P. 
2d 378, 153 Okl. 129, 78 A.L.R. 
905—Missouri Pac. R. Co. v. 
Qualls, 250 P. 774, 120 Okl. 49. 

42 C.J. p 1291 note 73. 

17. La,—Motor Sales & Service v. 
Grasselli Cherrj,ical Co., 131 So. 623, 
15 La.App. 353—Baudine v. Teche 
Transfer Co., 130 So. 60, 15 La.App. 
90—Hays v. Brantley, 127 So. 5, 
13 La.App. 219. 

N.Y.—^Weiner v. Liberty Bell Ins. 

Co., 243 N.Y.S, 54, 137 Misc, 43. 
Biability not actually incurred 
Owner of automobile suing for 
damages thereto need not actually 
have incurred liability m making re¬ 
pairs as condition precedent to re¬ 
covery.—Chambers v. Cunningham, 5 
P.2d 378, 153 Okl. 129, 78 A.L.R. 905 
—Missouri Pac. R. Co. v. Qualls, 250 
P. 774, 120 Okl. 49. 

IS. Mo.—Conley v. Kansas City R. 
Co., App., 259 S.W. 153, certiorari 
quashed State v. Trimble, Sup., 260 
S.W. 746. 

IS. Mo.—Conley v. Kansas City Rys. 
Co., supra. 

Pa.—Butterworth v. Harrisburg R. 

Co,, 30 Pa.Dist. 492. 

42 C.J. p 1291 note 77. 
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20 . Mo.—Gilwee v. Pabst Brewing 
Co., 193 S.W. 886, 195 Mo.App. 487. 

Utah.—Metcalf v. Mellen, 192 P. 676, 
57 Utah 44. 

21. Ark.—Jeter V. Everette, 291 S.W. 
813, 173 Ark. 25. 

Storage cliarges due solely to in¬ 
ability of owner of automobile dam¬ 
aged in collision to pay for repairs 
cannot be recovered in suit for dam¬ 
ages to automobile.—Tuck v. Har¬ 
mon, La.App., 151 So. 806. 

22 . Mont.—McDonough v. Smith, 284 
P. 542, 86 Mont. 545. 

23. La.—Borey v. Manno, 140 So. 
109, 19 La.App. 270. 

42 C.J. p 1292 note 95. 

Loss of use of property as element 
of- damages see supra § 41. 

Belay in repairs 

Plaintiff, holding damaged auto¬ 
mobile for day or so for inspection 
by defendant before sending it to 
repairman, could recover expense of 
renting another car during such 
time, as well as entire expense of 
renting another car while repairs 
were being made, notwithstanding 
delay in making repairs.—Independ¬ 
ent Oil Relining Co. v. Lueders, 134 
So. 418, 17 La.App. 154. 

24. N.Y.—Goldshear v. Blank, 168 
N.Y.S. 628. 

42 C.J. p 1292 note 96. 

25. N.Y.—Page v. Schaffer Tinware 
Mfg. Co., 173 N.Y.S. 374—Gold- 
shear V. Blank, 168 N.Y.S. 628. 

26. Pa.—Bauer v. Arnaour, 84 Pa. 
Super. 174. 
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jury.^^ Such damages being special, and the 
amount thereof recoverable only because actually 
expended, no recovery can be had in the absence 
of a showing that the payment has actually been j’ 
made,28 although the fact that plaintiff did not 
actually expend money in hiring a substitute car 
while his own was being repaired does not prevent 
him from recovering for the loss of its use.29 • 

g 49 , - Expenses Incurred in Reducing ; 

Damages 

Legitimate expenses incurred in a prudent endeavor 
to reduce the damages, even though the intended object 
was not accomplished, may be recovered. 

As a general rule, a party is entitled to all legiti¬ 
mate expenses that he may show to have been in¬ 
curred by him in an honest endeavor to reduce the 
damages flowing from or following the wrongful 
act.2<> Thus, a party may recover expenses legiti¬ 
mately incurred in attempting to prevent loss and 
injury to property,81 or expenses incurred in fol¬ 
lowing up property which has been wrongfully 
taken.82 So, in case of injury to live stock there i 
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may he a recovery for time lost or expenses in- 
curred to effect a ciire.88 Xeitlier does it affect 
the right to recover that the object ‘intended was 
I not accomplished, provided the expenses were rea^ 
sonably and prudently incurred.^i In order that 
a recovery may be had for the consequences of an 
attempt to lessen damages, the attempt must have 
been in a fair exercise of judgment to make the 
damages less,8*'> and must have been reasonably 
warranted by, and proportioned to, the injury and 
consequence to be avoided.^^ Not every effort to 
minimize damages will serve, particularly where it 
results in enhancing them.87 

g 50. - Expenses of Litigation and Attor¬ 

neys’ Fees 

a. In general 

b. In connection with exemplary dam¬ 

ages 

c. Expenses in collateral proceedings 

a. In G-enerai 

Generally, there can be no recovery as damages of the 


27. Conn.—Cook v, Packard Motor 
Car Co., 92 A. 413, 88 Conn. 590, 
L.R.A.1915C 319. 

42 C.J. P 1292 note 99. 

28. Cal.—Lyle v. Seller, 233 P. 345, 
70 Cal.App. 300. 

N.Y.—Zerman v. Misroch, 192 N.T.S. 
881. 

29. Tenn.—Perkins v. Brown, 177 
S.W. 1158, 132 Tenn. 294, L.R.A. 
1915F 723, Ann.Cas.l917A 124. 

30. Ala.—Mobile & O. R. Co. v. Red 
Feather Coal Co., 119 So. 606, 609, 
218 Ala. 582, citing: Corpus Juris 
—Nunnally Co. v. Bromberg- & Co., 
115 So. 230, 217 Ala. 180—Gilliland 
v. Hawkins, 112 So. 454, 210 Ala. 
97. 

Del.—Wise v. Western Union Tele¬ 
graph Co., 181 A. 302, 7 W.W.Harr. 
209. 

N.Y.—Den Norske Ameriekalinje Ac- 
tiesselskabet v. Sun Printing & 
Publishing Ass'n, 122 N.K 463, 226 
N.Y. 1, reversing 169 N.Y.S. 1091, 
183 App.Div. 890—Ninth Ave. & 
Forty-Second St. Corporation v. 
Zimmerman, 217 N.Y.S. 123, 217 

App.Div, 498—^Hendriokson-McCabe 
Const. Co. V. State, 199 N.Y.S. 668, 
120 Misc. 818. 

Or,—Title & Trust Co. v. U. S. Fi¬ 
delity & Guaranty Co., 7 P.2d 805, 
138 Or. 467, affirming 1 P.2d 1100, 
138 Or. 467. 

Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed—Bantuelle v. Jones, Civ, 
App., 52 S.W.2d 93, 95^, citing Cor¬ 
pus Juris —Davis v. standard Rice 
Co., Civ.App., 293 S.W. 593, 597, 
quoting Corpus Juris. 

17 C.J. p 806 note 67. 


Duty to prevent or reduce damages 
in general see supra § 33, 

What expenses recoverable 

■Where railroad blocked graveled 
highway during construction -work, 
damages to truck resulting from 
plaintiff’s undertaking to reach city 
during period of blockade over an¬ 
other rougher road are recoverable 
as expenses of mitigation in so far 
as damages represented wear and 
tear, as distinguished from damages 
from accident, which could not have 
been foreseen, by railroad; but dam¬ 
ages suffered from breaking milk 
bottles broken because of inexperi¬ 
ence in driving over rough roads are 
not recoverable.—Texas & P. Ry. Co. 
V. Mercer, 90 S.W.2d 557, 127 Tex. 
220, 106 A.L.R. 1299, reversing, Civ. 
App., 58 S.W.2d 896. 

31. Cal.—W. C. Cook & Co. v. White 
Truck & Transfer Co., 13 P.2d 549, 
124 Cal.App. 721. 

17 C.J. p 806 note 69. 

32. Ga,—Savannah, F. & W. R. Co. 
V, Pritchard, 1 S.B. 261, 77 Ga. 
412, 4 Am.S.R. 92. 

17 C.J. p 806 note 70. 

33. Ga.—Cook v. Daniel, 95 S.E. 376, 
22 Ga.App. 48. 

Tex.—Central Texas Telephone Co. v. 

Allmand, Civ.App., 246 S.W. 676. 
17 C.J. p 806 note 71. 

34. Ala.—Mobile & O, R. Co. v. Red 
Feather Coal Co„ 119 So. 606, 609, 
218 Ala. 582, citing Corpus Juris. 

N.Y.—^Ninth Ave. & Forty-Second St. 
Corporation v. Zimmerman, 217 N. 
Y.S. 123, 217 App.Div. 498. 

N.T.—Den Norske Ameriekalinje Ac- 
tiesselskabet v. Sun Printing & 
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Publishing Ass'n, 122 N.E. 463, 226 
N.Y. 1, reversing 169 N.Y.S. 1091, 
183 App.Div. S90—Hendrickson-Mc- 
Cabe Const. Co. v. State*, 199 N.Y.S. 
668 , 120 Misc. 818. 

Tex.—Texas & P. Ry. Co. v. Mercer, 
90 S.W.2d 557, 127 Tex. 220, 106 
A.L.R. 1299, reversing, Civ.App., 
58 S.W.2d 896—Central Texas Tel¬ 
ephone Co. V. Allmand, Civ.App., 
246 S.W. 676. 

17 C.J. p 806 note 72. 

35. Dei.—^Wise v. Western Union 
Telegraph Co., 181 A. 302, 7 W.W. 
Harr. 209. 

N.Y.—Den Norske Ameriekalinje Ac- 
tiesselskabet v. Sun Printing & 
Publishing Ass’n, 122 N.E- 463, 226 
N.Y. 1, reversing 169 N.Y.S. 1091, 
183 App.Div. 890—^Ninth Ave. & 
Forty-Second St. Corporation v. 
Zimmerman, 217 N.Y.S. 123, 217 
App.Div. 498. 

17 C.J. p 807 note 73. 

36. Del.—^Wise v. Western Union 
Telegraph Co., ISl A. 302, 7 W.W. 
Harr. 209. 

N.Y.—Den Norske Ameriekalinje Ac- 
tiesselskabet v. Sun Printing & 
Publishing Ass’n, 122 N.E. 463, 226 
N.T. 1, reversing 169 N.Y.S. 1091, 
183 App.Div. 890—^Ninth Ave. & 
Forty-Second St. Corporation v. 
Zimmerman, 217 N.Y.S. 123, 217 
App.Div. 498. 

37. U.S.—The Ada, D.C.N.Y., 239 P. 
363, reversed on other grounds 250 
F. 194, 162 C.C.A. 33. 

Md.—^Borden Min. Co. v. Barry, 17 
Md. 419. 

Md.—^Dietrich v. Hannibal & St J. 

I R. Co., 89 Mo.App. 3$. 
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expenses of Sitigation and attorneys* fees unless au¬ 
thorized by statute or contract. 

Apart from the sums allowable and taxed as 
costs, which are considered in the title Costs §§ 


184-261, there can, as a general rule, be no recov¬ 
ery as damages of the costs and expenses of liti¬ 
gation,or expenditures for counsel fees.39 In 
cases of civil injury or breach of contract, in 


38. Ala.—Moss v. Winston, 137 So. 
303, 304, 223 Ala. 515, Quoting Cor¬ 
pus Juris. 

jll,—Chicago Coliseum Club v. Demp¬ 
sey, 265 Ill.App. 542. 

Xjsl,—M arsland v. Hundley, 140 So. 
45, 19 La.App. 226. 

Neb.—Smoke v. Pope, 229 N.W. 330, 
119 Neb. 432—Toop v. Palmer, 189 
N.W. 394, 108 Neb. 850. 

N.J.—Textileather Corporation v. 
American Mutual Liability Ins. Co,, 
166 A. 214, 215, 110 N.J.Law 483, 
quoting Corpus Juris. 

N.Y.—^Agostini v. State, 5 N.Y.S.2d 
732, 255 App.Div. 264—Rollin v. 
Grand Store Fixture Co., 246 N.Y.S. 
371, 231 App.Div. 47, reversing 244 
N.Y.S. 82, 137 Misc. SS8. 

Okl.—Prager's Paris Fashion v. Sei- 
denbach, 242 P. 260, 113 Okl. 271. 

Tex.—Shell Petroleum Corporation v. 
Howth, Civ.App., 133 S.W.2d 253, 
error granted—Choate v. Murphy, 
Civ.App., 125 S.W.2d 413—Mathis 
V. Wherry, Civ.App,, 45 S.W.2d 700 
—Houston Production Co. v. Tay¬ 
lor, Civ.App., 33 S.W.2d 202, error 
refused. 

17 C.J. p ^07 note 77. 

Damages as including costs see su¬ 
pra § 1. 

In action for false imprisonment see 
the C.J.S. title False Imprison¬ 
ment § 65, also 15 C.J. p 558 note 
51—p 559 note 63. 

Malicious prosecution see the C.J.S. 
title Malicious Prosecution § 113, 
also 38 C.J. p 447 note 51-p 448 
note 57, 

Traveling expenses 

La.—Antley v. Federal Land Bank of 
New Orleans, App., 164 So. 425. 

N.M.—State ex rel. Stanley v. Lujan, 
93 P.2d 1002, 43 N.M. 348. 

39. U.S,—Storley v. Armour & Co., 

C. C.A.N.D., 107 F.2d 499—il^rick Co. 
V. Rubel Corporation, C.C.A.N.Y., 
62 F.2d 76S—U. S. Fidelity & Guar¬ 
anty Co. V. Highway Engineering 
& Construction Co., C.C.A.Fla., 51 
F.2d 894, certiorari denied 52 S.Ct. 
43, 284 U.S. 669, 76 L.Ed. 566— 
Allen V. General Ins. Co. of Ameri¬ 
ca, D.G.Idaho, 42 F.2d 901, 902, cit¬ 
ing Corpus Juris—Union Indemni¬ 
ty Co. V. Vetter, C.C.A.Fla., 40 F. 
2d 605—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. Co., 

D. C.Mo., 28 F.Supp. 456. 

Ala.—Taylor v. White, 188 So. 232, 
237 Ala. 630. ’ i 

Ariz.—O. S. Stapley Co. v. Rogers, 
216 P. 1072, 25 Ariz. 308. 

Conn.—State v. Bloomfield Const. Co., 
11 A.2d 382, 126 Conn. 349. 

Fla.—Main v. Benjamin Foster Go'., 
192 So. 602, 126 A.L.R. 1434— 


Brite v- Orange Belt Securities Co., 
182 So. 892, 133 Fla. 266. 

Ga.—Schafer Baking Co. v. Green¬ 
berg, ISO S.E. 4 99, .51 Ga.App. 324 
—Pylant v. Schoen Bros., 132 S.E. 
461, 35 Ga.App. 133, affirmed Scho¬ 
en Bros. V. Pylant, 134 S.E. 304, 
162 Ga. 565, 46 A.L.R. 1480. 
Idaho.—English v. King, 228 P. 325, 
39 Idaho 531. 

HI.—Commissioners of Nutwood 
Levee and Drainage Dist. of 
Greene and Jersey Counties v. 
Reardon, 25 N.E.2d 425, 303 Ill. 
App. 443—Chicago Coliseum Club 
V. Dempsey, 265 Ill.App. 542. 
Kan.—Brown v. Kidwell, 244 P. 236, 
120 Kan. 380. 

La.—M. M. Ullman & Co. v. Levy, 
133 So. 369, 172 La. 79—Meraux 
& Nunez v. Gaidry, 132 So. 401, 
171 La. 852—Davis-Wood Lumber 
Co. V. Canulette Shipbuilding Co., 
113 So. 855, 164 La. 301—Ecuyer 
V. Benevolent Ass’n of Elks, 92 So. 
739, 152 La. 73—^Wainwright v. Gil- 
ham, App., 188 So. 434—Hoyt v. 
Smith, App., 187 So. 87—Bell v. 
Leiendecker, App., 180 So. 846— 
Marsland v. Hundley, 140 So. 45, 19 
La.App. 226—Corliss v. Silva, 1 La. 
App. 283. 

Mass.—Dahlstrom Metallic Door Co. 
V. Evatt Const. Co., 152 N.E. 715, 
256 Mass. 404. 

Miss.—Cooper v. U. S. Fidelity & 
Guaranty Co., 188 So. 6—Kalmia 
Realty & Insurance Co. v. Hopkins, 
141 So. 903, 163 Miss. 556. 

Mo.—^Williams v. Morris, App., 263 
S.W. 859, 861. 

Mont.—Smith v. Fergus County, 39 
P.2d 193, 98 Mont. 377. 

Neb.—Smoke v. Pope, 229 N.W. 330, 
119 Neb. 432—Farmers’ State Bank 
of Kramer v. Aksamit, 199 N.W. 
733, 112 Neb. 465—Toop v. Palmer, 
189 N.W. 394, 108 Neb. 850—Shurt- 
leff V. Occidental Building & Loan 
Ass'n, 181 N.W. 374, 105 Neb. 557. 
N.J.- —Kinane v. Fay, 168 A. 724, 728, 
111 N.J.Law 553, quoting Corpus 
Juris—Textileather Corporation v. 
American Mutual Liability Ins. 
Co., 166 A. 214, 215, 110 N.J.Law 
483, quoting Corpus Juris- 
N.M.—State ex rel. Stanley v, Lujan, 
93 P.2d 1002, 43 N.M. 348. 

N.Y.—Avalon Const. Corporation v. 
Kirch Holding Co., 175 N.E. 651, 
256 N.Y. 137, reversing 245 N.Y.S, 
735, 230 App.Div. 865—Agostini v. 
State, 5 N.Y.S.2d 732, 255 App.Div. 
264—Rollin V. Grand Store Fix¬ 
ture Co., 246 N.Y.S. 371, 231 App. 
Div. 47, reversing 244 N.Y.S. 82,' 
137 Misc. 888—Cuyler Realty Co. 
V. Teneo Co., 188 N.Y.S. 340, 196 
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App.Div. 440, reversing 184 N.Y.S. 
791, leave to appeal granted and 
reargument denied 188 N.Y.S. 917, 
197 App.Div. 934, and affirmed 135 
N.E. 954, 233 N.Y. 64 7—Wmthrop 
. Chemical Co. v. Blackman, 288 N. 
Y.S. 389, 390, 159 Misc. 451, cit¬ 
ing Corpus Juris—Hutchinson v. 
Fishman, 8 N.Y.S.2d 894. 

N.C.—Crutchfield v. Foster, 200 S.E. 
395, 214 N.C. 551—In re Howell’s 
Will, 168 S.E. 671, 204 N.C. 437. 
Ohio.—New York, C. & St. L. R. Co. 

V. Grodek, 186 N.E. 733, 734, 127 
Ohio St. 22, 89 A.L.R. 1091, citing 
Corpus Juris—Popke v. Hoffman, 
153 N.E. 248, 21 Ohio App. 454— 
Bader v. Columbus, B. L. & N. 
Traction Co., 5 Ohio N.P.,N.S,, 495. 

S.D.—Juel V. Kundert, 192 N.W. 753, 
46 S.D. 314. 

Tenn.—Corinth Bank & Trust Co. v. 
Security Nat. Bank, 252 S.W. 1001, 
148 Tenn. 136. 

Tex.—Perry v. Leuttich, 121 S.W.2d 
332, 132 Tex. 159, reversing, Civ. 
App., 93 S.W.2d 790—Wm. Cam¬ 
eron & Co. V. American Surety 
Co. of New York, Com.App., 55 S. 

W. 2d 1032, affirming in part and 
reversing in part American Surety 
Co. of New York v. Wm. Camer¬ 
on & Co., Civ.App., 35 S.W. 2d 217— 
Shell Petroleum Corporation v. 
Howth, Civ.App., 133 S.W.2d 253, 
error granted—Choate v. Murphy, 
Civ.App., 125 S.W.2d 413—Kuyken¬ 
dall V. Taylor, Civ.App., 89 S.W. 
2d 297—First Nat. Bank v. Slaton 
Independent School Dist., Civ.App., 
58 S.W.2d 870, error dismissed— 
Burlington-Rock Island R. Co. v. 
McCartney, Civ.App., 54 S.W.2d 837 
—Mathis V. Wherry, Civ.App., 45 
S.W.2d 700—Houston Production 
Co. V. Taylor, Civ.App., 33 S.W.2d 
202, error refused—City of Sher¬ 
man V. Williams, Civ.App., 296 S. 
W. 663—Cleveland State Bank v. 
Lilley, Civ.App., 2G0 S.W. 324— 
Alexander v. Walker, Civ.App., 239 
S.W. 309, .dismissed for want of 
jurisdiction—Smith v. Smith, Civ. 
App., 213 S.W. 273, error refused. 

Va.—Kemp v. Miller, 186 S.E. 99, 
166 Va. 661. 

Wyo.—Yellowstone Sheep Co. v. El¬ 
lis, 96 P.2d 895. 

17 C.J. p 807 note 78. 

Recovery of attorney’s fees as costs 
generally see Costs § 218. 

Prior suit between same pairfcies 
Attorney’s fees paid in defending 
suit in federal court, brought and 
maintained in violation of injunction 
of state court, are not recoverable 
as such, in suit for damages for vio¬ 
lation »of injunction,—Hertzel v. 
Weber, 246 P. 839, 118 OkL 82, 
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which there is no fraud, willful negligence, or 
malice, the courts have considered that an award 
of the costs in the action is sufficient to cover the 
expenses of litigation and make no allowance for 
time, indirect loss, and annoyance,but where the 
wrong is of such character that the proper pro¬ 
tection of his rights requires plaintiff to employ 
counsel to gain redress, it has been held that plain¬ 
tiff may recover reasonable counsel fees as an ele¬ 
ment of damage.^^ 

Statutory provisions. The expenses of litigation 
may be allowed as damages where statutory pro¬ 
vision is made therefor,^2 as under a statute au¬ 
thorizing such an allowance where defendant has 
acted in bad faith, has been stubbornly litigious, 
or has caused plaintiff unnecessary trouble and 
expense>3 

Contractual provisions. Contracts for payment 


of attorneys' fees may be made and are enforce¬ 
able,^*^ but such fees are recoverable only in a suit 
brought directly on the contract."^^ Expenditures 
made for attorney’’s fees in an action based on a 
contract containing a stipulation for such fees are 
in the nature of special damages incidental to the 
breach of the contract, which, according to the 
terms of the contract, are to be compensated for 
in addition to a recovery of the principal sum 
due.**® 

b. In Connection with Exemplary Damages 

In some, but not in other, jurisdictions expenses of 
litigation and attorneys'' fees may be considered in esti¬ 
mating the amount of damages where an award of ex¬ 
emplary damages is authorized. 

Where the facts are such that an award of ex¬ 
emplary damages may be made, the probable coun¬ 
sel fees ma}" be considered by the jury in estimat¬ 
ing the amount of the damages but under this 


40. Ala.—Moss v. Winston, 137 So. 

303, 304, 223 Ala. 515, quoting j 

Corpus Juris. 

Mass.—Malloy v. Carroll, 191 N.E. 
661, 287 Mass. 376—-Dahlstrom Me¬ 
tallic Door Co. V, Evatt Const. Co., 
152 N.E. 715, 256 Mass. 404. 

17 C.J. p 808 note 79. 

41. Mass.—Malloy v. Carroll, 191 N. 
E. 661, 287 Mass. 376. 

TJuder maritime law, court in pro¬ 
ceedings on claims may consider 
fact that in asserting claims, while 
not a basis for recovery, claimants 
were required to employ proctors 
and pay them reasonable compen¬ 
sation-—In re Famous Players Lasky 
Corporation, D.C.Cal., 30 P.2d 402. 

42. Ga.—Felder v. Paulk, 139 S.E. 
873, 165 Ga. 135. 

17 C.J. p 808 note 80. 

Coustruction of statute 

(1) Where expenses of defending a 
suit and attorney’s fees are allowa¬ 
ble, they must be regarded as a “pen¬ 
alty,” and the statute allowing them 
is strictly construed.—Perry v. Leut- 
tich, 121 S.W.2d 332, 132 Tex. 159, 
reversing, Civ.App., 93 S.W-2d 790. 

(2) The intention of the legisla¬ 
ture to provide for payment of an 
attorney’s fee, because of refusal or 
failure to pay adversary’s claim on 
dendand therefor, must be reasonably 
certain from the language used be¬ 
fore a statute will be given such con¬ 
struction.—First Texas Prudential 
Ins. Co. V. Smallwood, Tex.Civ.App., 
242 S.W. 498. 

Recovery held unauthorized in ab¬ 
sence of compliance with statutory 
conditions.—Burlington-Rock Island 

R. Co. V. McCartney, Tex.Civ.App., 54 

S. W.2d 837. 

• 43. Ga.—Shell Petroleum Corpora¬ 


tion V. Jackson, 171 S.E. 171, 47 
Ga.App. 667—Talmadge v. McDon¬ 
ald, 162 S.E. S56, 44 Ga.App. 728. 

17 C.J, p SOS note 80 [a.]. 

Recovery held not authorized 

(1) For bad faith in matters aris¬ 
ing after the refusal of defendant to 
comply with his contract, “bad faith” 
to authorize recovery of attorneys’ 
fees being bad faith in a transaction 
out of which cause of action arises. 
—Twin City Lumber Co. v. Daniels, 
96 S.E. 437, 22 Ga.App. 578. 

(2) For mere refusal to pay claim. 
—Schafer Baking Co. v. Greenberg, 
180 S.E. 499, 51 Ga.App. 324—Chance 
V. Commercial Credit Co., 118 S.E. 
465, 30 Ga.App. 543. 

(3) In absence of showing of con¬ 
ditions required by statute.—Town 
of Climax v. Burnside, 104 S.E. 435, 
150 Ga, 556—17 C.J. p SOS notes 80 
[a] (5), 83 [a]. 

(4) Where amount of defendant's 
liability as established by jury was 
appreciably less than amount claim¬ 
ed.—Schafer Baking Co. v. Greenberg, 
supra. 

Clear showing required 
Recovery of attorney’s fees in ac- | 
tion for damages for mere breach of 
contract must be predicated on clear 
showing of right thereto.—Schafer 
Baking Co. v. Greenberg, supra. 

44. Fla. — Ritter’s Hotel v. Sideboth- 
om, 194 So. 322. 

La.—Du Bos v. Sanders, 139 So. 651, 
174 La. 27. 

Implied contract 

Counsel fees other than statutory 
costs may be allowed where contrac¬ 
tual liability is implied, as in indem¬ 
nity cases in which party indemni¬ 
fied calls in indemnitor to defend suit 
on obligation indemnitor has agreed 
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to pay and cases where expenses by 
one of several interested parties have 
tended to common benefit of all and 
one may have contribution from the 
others.—Guay v. Brotherhood Bldg. 
Ass’n, 177 A. 409, 87 NH. 216, 97 
A.L.R. 1053. 

Porm of action or proceeding is not 
necessarily the criterion as to wheth¬ 
er attorney’s fees are recoverable.— 
Yellowstone Sheep Co. v. Ellis, Wyo., 
96 P.2(l 895. 

45. La.—Jung v. Gwin, 147 So. 47, 
176 La. 962. 

Implied promise 

In suit brought on implied promise 
of makers to pay amount measured 
by amount of notes, attorney’s fees 
provided for in notes are not recov¬ 
erable.—Drew v. Hobbs, 141 So. 596, 
104 Fla. 427, amending 140 So. 211, 
104 Fla. 427. 

46. Cal.—Eastman v. Sunset Park 
Land Co., 170 P. 642, 35 Cal.App. 
628. 

17 C.J. p 808 note 81. 

47. Miss.—Cooper v. IT. S. Fidelity 
& Guaranty Co., 188 So. 6, 186 
Miss, 116—Kalmia Realty & Insur¬ 
ance Co. V. Hopkins, 141 So. 903, 
163 Miss. 556. 

N.Y.—^Agostini v. State, 5 N.Y.S.2d 
732, 255 App.Div, 264. 

Ohio.—New York, C- & St. L. R. Co. 
V. Grodek, 186 N.E. 733, 734, 127 
Ohio St. 22, 89 A.L.R. 1091, citing 
Corpus Juris, 

Tex.—Shell Petroleum Corporation v. 
Howth, Civ.App., 133 S.W.2d 253, 
error granted—Houston Production 
Co. V. Taylor, Civ.App., 33 S.W.2d 
202, error refused—Mathis v. 
Wherry, Civ.App., 45 S.W.2d 700 
—^Alexander v. Walker, Civ.App., 
239 S.W, 309, dismissed for want 
of jurisdictian. 



DAMAGES 


25 C.J.S. 


§ 50 


rule attorneys’ fees are not allowed as compensa¬ 
tion but rather as punishment for defendant’s 
wrong'ful and malicious act,*^^ and they are not 
allowed in addition to the sum assessed as exem¬ 
plary damages.^^ So, in cases of wanton or ma¬ 
licious injury,or of gross negligence,or 
fraud,it has been held that there may be a recov¬ 
ery for the expenses of litigation. However, ac¬ 
cording to other authorities there can, even in 
cases where punitory damages may be awarded, 
be no allowance for counsel fees,^^ or expenses of 
litigation and while the sum awarded may in¬ 
directly compensate plaintiff for such expenses, 
their amount cannot be taken as a measure or as 
a necessary element of damages.^^ The rule al¬ 
lowing attorneys’ fees as damages in cases of 
fraud is confined to cases where the party is ob¬ 
liged to take the initiative, and is not applicable 
to a defendant setting up fraud as a defense.^® In 
those jurisdictions in which it is held to be prop¬ 
er to consider attorney’s fees and expenses, it has 
been held that it is unnecessary that evidence be 
introduced as to the amount,although such evi¬ 


dence is not improper. 

Contingent fees. In a case in which it is re¬ 
garded as proper for the jury to consider attor¬ 
neys’ fees in estimating damages, they are limited 
to a consideration of reasonable cash expenses and 
fees;®^ contingent fees cannot be considered.^^ 

c. Expenses in Collateral Proceedings 

Reasonable and necessary expenses of, and attorneys' 
fees In, collateral proceedings which are the natural and 
proximate consequences of a wrongful act may generally 
be recovered from the author of such act as damages. 

Where the natural and proximate consequence 
of a wrongful act has been to involve plaintiff in 
litigation with others, there may, as a general rule, 
be a recovery in damages against the author of 
such act of the reasonable expenses incurred in 
such litigation,^! together with compensation for 
attorneys’ fees,^^ ^nd such costs as may have been 
awarded against plaintiff;63 but such expenses 
must be the natural and proximate consequence 
of the injury complained of,®^ and must have been 
incurred necessarily and in good faith,and 


Va.—Kemp v. Miller, 186 S.E. 99, 166 
Va. 661. 

17 C.J. p 808 note 83. 

Exemplary damages see infra §§ 117- 
127. 

48. Iowa.—Dorris v. Miller, 75 N'.W. 
482, 105 Iowa 564. 

In Ohio counsel fees, when award¬ 
ed in cases in which plaintiif is en¬ 
titled to exemplary damages, be¬ 
come part of compensatory damages. 
—Popke V. Hoffman, 153 N.E. 248, 
21 Ohio App. 454. 

49. Kan. — Atchison, T. & S. F. R. 
Co. V. Stewart, 41 P. 961, 55 Kan. 
667. 

Tex.—Landa v. Obert, 45 Tex. 539. 

50. La.—(xivens v. Chandler, App., 
143 So. 79. 

N.Y.—Agostini v. State, 5 N.Y.S,2d 
732, 255 App.Div. 264. 

17 C.J. p 809 note 86. 

51. Conn.—^Wilson v. Granby, 47 
Conn. 59, 36 Am.R. 51. 

17 C.J. p 809 note 87. 

52. Tex.—Flack v. Neill, 22 Tex. 253 
—Bracken v. Neill, 15 Tex. 109. 

17 C.J. p 809 note 88. 

53. N.J.—Kinane v. Fay, 168 A. 724, 
728, 111 N.J.Law 553, quoting Cor¬ 
pus Juris. 

17 C.J. p 809 note 89. 

54. Cal.—Falk v. Waterman, 49 Cal. 
224—^Howell v. Scoggins, 48 Cal. 
355. 

17 C.J. p 809 note 90, 

55. U.S.—Oelrich v. Spain, D.C., 15 

Wall. 211, 21 L.Ed. 43—Day v. 

Woodworth, Mass., 13 How. 363, 
14 L.Ed. 181. 

17 C.J. p 809 note 91, 


56. Tex.—Flack v. Neill, 22 Tex. 253. 

57. Kan.—Titus v. Gorkins, 21 Kan. 
722. 

58. Miss.—^New Orleans, J. & G. N. 

R. Co. V. Allbritton, 38 Miss. 242, 
75 Am.D. 98. 

59. Tex.—Houston & T. R. Co. v. 
Oram, 49 Tex. 341. 

60. Tex.—^Houston & T. R. Co. v. 
Oram, supra. 

61. Colo.—International State Bank 
of Trinidad v. Trinidad Bean & 
Elevator Co., 245 P. 489, 79 Colo. 
286, citing Corpus Juris. 

N.Y.—Cooper v. Weissblatt, 277 N.Y. 

S. 709, 718, 154 Misc. 522, citing 
Corpus Juris. 

Wash.—Choukas v. Severyns, 99 P.2d 
942, 945, 3 Wash.2d 71, quoting 
Corpus Juris, and rehearing denied 
103 P.2d 1106. 

Wis.—^Weinhagen v. Hayes, 190 N.W. 

1002, 179 Wis. 62. 

17 C.J. p 809 note 98. 

62. Ala.—Edwards v. Beard, 100 So. 
101, 104, 211 Ala. 251, citing Corpus 
Juris. 

Alaska.—^Westlund v. Bond, 8 Alaska 
527, citing Corpus Juris. 

Ariz.—Treat v. Nowell, 294 P. 273, 
276, 37 Ariz. 290, citing Corpus 
Juris. 

Ky.—Indiana Nat. Life Ins. Co. v. 
Butler, 215 S.W. 949, 950, 186 Ky. 
81, citing Corpus Juris. 

La.—^Antley v. Federal Land Bank of 
New Orleans, App., 164 So. 425. 
Wash.—Choukas v. Severyns, 99 P. 
2d 942, 945, 3 Wash.2d 71, quot¬ 
ing Corpus Juris, and rehearing de¬ 
nied 103 P.2d 1106, 
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Wis.—^Weinhagen v. Hayes, 190 N.W. 

1002, 179 Wis. 62. 

17 C.J. p 810 note 99. 

In action on covenant of warranty 
see Covenants § 150 b. 

Rule held not to apply where pri¬ 
or litigation was between parties to 
present suit.—Hertzel v. Weber, 246 
P. 839, 841, 118 Okl. 82, quoting Cor¬ 
pus Juris. 

63. Ala.—Edwards v. Beard, 100 So., 
101, 104, 211 Ala. 251, citing Cor¬ 
pus Juris. 

Wash.—Choukas v. Severyns, 99 P. 
2d 942, 945, 3 Wash.2d 71, quoting 
Corpus Juris, and rehearing de¬ 
nied 103 P.2d 1106. 

17 C.J. p 810 note 1. 

64. N.J.—Kinane v. Fay, 168 A. 724, 
728, 111 N.J.Law 553, quoting Cor¬ 
pus Juris. 

17 C.J. p 810 note 2. 

RepudLiatiou of contract hy party 
claiming fees 

Defendant was not entitled to be 
reimbursed for attorney's fees in¬ 
curred in defense of former action 
on contract, where such action was 
made necessary by its repudiation of 
contract.—Rolapp v. Federal Build¬ 
ing & Loan Ass’n, 53 P.2d 974, 11 
Cal.App.2d 337. 

65. Ky.—Indiana Nat. Life Ins. Co. 
V. Butler, 215 S.W. 949, 950, 186 
Ky. 81, citing Corpus Juris. 

La.—Stehr Auto Sheet Metal Works 
V. Pacholik, App., 148 So. 482. 

17 C.J. p 810 note 3. 

66. Ky.—Indiana Nat. Life Ins. Co. 
V. Butler, 215 S.W. 949, 186 Ky. 
81. 
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the amount thereof must be reasonable.®'^ So, in 
an action for the breach of a contract intended to 
obviate litigation, the expenses of litigation neces¬ 
sitated by reason of the breach may be recovered.®® 
Necessary expenses for counsel fees and litigation 
incident to an attempt to prevent or limit the dam- 
ages occasioned by defendant’s wrongful act are 
recoverable.®® Where an action based on the same 
wrongful act has been prosecuted by plaintiff 
against defendant to a successful issue, he can¬ 
not in a subsequent action recover his costs and 
expenses in the former action as damages^® 

Where expenses of this character are a lawful el¬ 
ement of damages, it is sufficient that a legal liabil¬ 
ity has been incurred, although actual payment has 
not been made;^^ but there can be no recovery in 
the absence of a showing that any obligation 
was incurred.'^^ A statute authorizing allowance 
of expenses of the litigation as part of the dam¬ 
ages does not apply where the fees sought do not 
arise out of a present suit, but are part of anoth¬ 
er legal proceeding.'^® 

§ 51. Interest 

The allowance of Interest where Interest was not 
stipulated for is by way of damages. 

While interest is not given as damages where it 
is expressly reserved in the contract, or implied 


§ 52 

by the nature of a promise,where the right of 
interest is not established by contract, by statute, 
or by judgment, it ordinarily comes as an allow¬ 
ance in the nature of damages, based on wrong¬ 
ful detention."^ In the following sections of this 
title, infra §§ 52-54, general principles relating to 
the allowance of interest as an element of dam¬ 
ages are considered. Interest in the sense of 
compensation for the use or forbearance of money 
is treated in the CJ.S. title Interest §§ 1-SO, also 
33 CJ. p 178 note 1 et seq. 

§ 52. - Breach of Contract 

a. In general 

• b. Unliquidated claims 
c. Compound interest 

a. In General 

Where money is withheld after Its payment under a 
contract is due, interest thereon is usually allowable as 
damages, particularly where the money is wrongfully and 
vexatiously withheld; and if the demand is liquidated the 
allowance is made as a matter of law. 

Although it has been held that interest is pay¬ 
able as damages for the improper withholding of 
funds by a governmental agency only when pro¬ 
vided for by statute,*^® where money is withheld 
after payment is due, interest is, as a general rule, 
allowable as damages in actions based on either 
express or implied contractsJ'^ According to the 


67. Wash.—Biehn v. Bannick, 7 P,2d 
567, 166 Wash. 465. 

68. Ohio.—Scott V. Reedy, 5 Ohio 
Dec.(Reprint) 388, 5 Am.L.Rec. 367, 
1 Cinc.D.Bul. 331. 

17 C.J. P 811 note 4. 

Revocation of agreement to submit 
to arbitration see Arbitration and 
Award § 36 b (3). 

69. Kan.—Hutchinson First Hat. 

Bank v. Williams, 63 P. 744, 62 
Kan. 431. 

17 C.J. p 811 note 5. 

70. N.Y.—Marvin v. Prentice, 94 N. 
Y, 295—Seligman v. Rosenzweig, 
98 N.Y.S. 221. 

17 C.J. p 811 note 6. 

71. Cal.—Nelson v. Kellogg, 123 P. 
1115, 162 Cal. 621, Ann.Cas.l913D 
759. 

Neb.—Minneapolis Threshing-Mach. 
Co. V. Regier, 70 N.W. 934, 51 Neb. 
402. 

72. Conn.—State v. Bloomfield Const. 
Co., 11 A.2d 382, 126 Conn. 349. 

73. Ga.—Randolph v. Merchants & 
Mechanics Banking & Loan Co., 199 
S.E. 549, 58 Ga.App. 566—Talmadge 
V. McDonald, 162 S.E. 856, 44 Ga. 
App. 728. 

74. U.S.—^New York Trust Co. v. De¬ 


troit, T. & I. Ry. Co., Mich., 251 
P. 514, 163 C.C.A. 508. 

Belay in delivering telegram 

Right to recover interest for de¬ 
lay in delivering telegram is predi¬ 
cated on company's obligation to i 
discharge liability resulting from 
breach of contract to transmit mes¬ 
sage.—^Western Union Telegraph Co. 
V. Eckhardt, Tex.Civ.App., 2 S.W.2d i 
505, modified on other grounds, Com. 
App., 11 S.W.2d 777, rehearing denied 
20 S.\V.2d 759. 

75. U.S.—^New York Trust Co. v. 

Detroit, T. & I. Ry. Co., Mich., 251 
F. 514, 163 C.C.A. 508—Dresser v. 
Bates, Mass., 250 F. 525, 162 C.C.A. 
541, modifying, D.C., Bates v. 
Dresser, 229 772, and modified 

on other grounds 40 S.Ct. 247, 251 
U.S. 524, 64 L.Ed. 388. 

Wash.—Ferber v. Wisen, 82 P.2d 139. 

“Interest upon a demand which is 
unpaid when due is ordinarily not 
given as interest eo nomine, but as 
damages for the detention of the 
money, which, for convenience sake, 
are measured by interest on the sum 
due."—Blake v. City of Waterbury, 
136 A. 95, 97, 105 Conn. 482. 

76. N.Y.—Brophy v. Prudential Ins. 
Co. of America, 285 N.Y.S. 36, 246 
App.Div. 871, affirmed 3 N.E.2d 464, 
271 N.Y. 644. 
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77. U.S.—Marvin v. Martin, C.C.A. 
Ky., 20 F.2d 746—The Soguranca, 
La., 250 F. 19, 162 C.C.A. 191. 

Ark.—Freer v. J. G. Putman Funeral 
Home, 111 S.W.2d 463, 195 Ark. 
307. 

Cal.—McFadden v. Crawford, 39 Cal. 
662—Landreth v. South Coast Rock 
Co., 29 P.2d 225, 136 Cal.App. 457 
—Sohrakofl v. Zumwalt, 10 P.2d 
511, 122 Cal.App. 768—McIntyre v. 
Hicks, 280 P. 543, 100 Cal.App. 
531. 

Colo.—Hays v. Arbuckle, 211 P. 101, 
72 Colo. 328. 

Conn.—Venezia v. Town of Fairfield, 
172 A. 90, 118 Conn. 325. 

Fla.—State ex rel. Boulevard Mortg. 
Co. V. Thompson, 151 So. 704, 113 
Fla. 419. 

Ga.—Gormley v. Bison, 5 S.E.2d 643. 
Ill.—Bauer v. Hindley, 78 N.E. 626. 
222 III. 319—Schneider v. Neubert, 
226 IlLApp. 84. 

Kan.—Closson v. Kaw Packing Co., 
283 P. 493, 129 Kan. 418. 

Ky.—Stewart's Ex'r v. Stewart, 7 
Ky.Op. 123. 

Mass-—Borst v. Young, 18 N.E.2d 544 
—H. D. Foss & Co. V. Whidden, 
149 N.E. 679, 254 Mass. 146. 
Mich.—Sweeney v. Adam Groth Co., 
257 N.W. 855, 269 Mich. 436. 

1 Miss.—C. B. Foster & Co. v. Fulton 
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weight of authority, such an allowance is made as 
a matter of law where the demand is liquidated, 
but in the case of unliquidated demands, as shown 
infra § 52 b, interest where allowable at all is or¬ 
dinarily allowable only in the discretion of the 
court or jury. The rule permitting a recovery of 
interest as damages for the detention of money is 
peculiarly applicable where payment has been 
wrongfully or vexatiously withheld.'^^ Hence, 
where money belonging to another is not paid over 
to the person entitled to receive it at the time it 
should be paid over, interest will be allowed for 


the detention,so and interest will, likewise, be al¬ 
lowed where a person conceals the receipt of 
money from the person to whom he should pay 
it,St or fails promptly to apply such money in ac¬ 
cordance with his duty,S 2 or where he makes use 
of it for his own profit.Interest will be denied 
where there are reasons founded on the conduct 
of plaintifif or other special circumstances existing 
in the case, and the justice of the situation requires 
it.S4 Obviously, a person will not be allowed inter¬ 
est for a delay due to his own acts.^^ 


Bagr & Cotton Mills, 131 So. 415, 
159 Miss. 217. 

Neb.—Horse Shoe Lake Drainage 
List. V. Fred M. Crane Co., 199 N. 
W. 526, 112 Neb. 323. 

N.Y.—J. B. Preston Co. v. Funk- 
houser, 184 N.E. 737, 261 N.Y. 140, 
87 A.L.R. 459, modifying 256 N. 
Y.S. 681, 235 App.Div. 200, rear¬ 
gument denied 185 N.E 772, 261 
N.Y. 639, affirmed Funkhauser v. 
J. B. Preston Co., 54 S.Ct. 134, 290 
TT.S. 163, 78 L.Ed. 243—Peroe v. 

B. H. Brooke Co., 219 N.Y.S. 97, 219 
App.Div. 107, affirmed 161 N.E. 194, 
247 N.Y. 590. 

Tex.—Bain Peanut Co. of Texas v, 
Pinson, Com.App., 292 S.W. 203, 
reversing Bain Peanut Co. of Tex¬ 
as V. Pinson & Guyger, Civ.App., 
287 S.W. 87 and set aside on other 
grounds Bam Peanut Co. of Texas 
V. Pinson, Com.App., 294 S.W. 536 
—Pierce Oil Corporation v. Gil¬ 
mer Oil Co., Civ.App., 230 S.W. 
1116, dismissed for want of juris¬ 
diction—First Nat. Bank v. Sla¬ 
ton Independent School Dist., Civ, 
App., 58 S.W.2d 870. 

-Wis.—Fritz V. Woldenberg, 225 N.W. 

700, 199 Wis. 99. 

17 C.J. p 811 note 9. 

Implied contract to pay interest see 
the C.J.S. title Interest I 8, also 33 

C. J. p 197 notes 86-87. 

Interest in action on sheriff's bond 
see the C.J.S. title Sheriffs and 
Constables § 207, also 57 C.J. p 
1094 notes 98, 99, p 1095 note 1. 
Interest on breach of contract of sale 
of realty: 

Generally see the C.J.S. title Ven¬ 
dor and Purchaser § 493, also 
66 C.J. p 1405 notes 52-54. 

On deficiency or partial failure of 
title see the C.J.S. title Vendor 
and Purchaser, § 605, also 66 C.J. 
p 1597. notes 8, 10. 

On difference between value of 
land and contract price see the 
C.J.S. title Vendor and Purchas¬ 
er § 595, also 66 C.J. p 1592, notes 
14-27. 

On purchase money paid see the 
C.J.S. title Vendor and Purchas¬ 
er § 592, also 66 C.J. p 1579 notes 
12, 13. 


Breach of common-law duty 

Interest is recoverable as matter 
of right in. action for breach of car¬ 
rier’s common-law duty.—Amber v. 
Davis, 282 S.W. 459, 221 Mo. App. 
448. 

78. Ky.—Congoleum-Nairn, Inc., v. 
M. Livingston & Co., 78 S.W,2d 781, 
257 Ky. 573. 

R.I.—Kerr Bros. v. Armstrong, 110 
A. 416. 

Tex.—Phillips v. Jones, Civ.App., 283 
S.W. 298. 

17 C.J. p 812 note 10—62 C.J. p 267 
note 58. 

Damages held liq.mdated 
Mass.—Cochrane v. Forbes, 166 N.E. 
752, 267 Mass. 417. 

79. Conn.—^Venezia v. Town of Fair- 
field, 172 A. 90, 118 Conn, 325. 

N.Y.—Agostini v. State, 255 App.Div. 
264, 5 N.Y.S.2d 732, 735, citing 
Corpus tTuris. 

17 C.J. p 812 note 14. 

Statutory provisions for interest in 
case of vexatious delay in payment 
see the C.J.S. title Interest § 24, 
also 33 C.J. p 200 note 20 et seq. 

80. U.S.—^U. S. V. Nez Perce Coun¬ 
ty, C.C.A.Idaho, 95 F.2d 238, deny¬ 
ing rehearing U. S. v. Lewis Coun¬ 
ty, Idaho, 95 F.2d 232, remanding 
cause, D-C., 16 F.Supp. 267—U. S. 
V. Lewis County, Idaho, C.C.A., 95 
P.2d 238, denying rehearing 95 F. 
2 d 236, remanding cause, D.G., 16 
F.Supp. 267. 

Ky.—Lowe v. Thornton’s Heirs, 1 Ky. 
Op. 8. 

N.Y.—Agostini v. State, 5 N.Y.S.2d 
732, 735, 255 App.Div. 264, citing 

Corpus Juris. 

Or.—Mahon v. Harney County Nat. 
Bank of Burns, 206 P. 224, 104. Or. 
323. 

17 C.J. p 812 note 15. 

Pretended guardian | 

If defendant pretended to be plain¬ 
tiff’s guardian, and held possession 
of her money in such pretended ca¬ 
pacity, interest would only be re^ 
coverable as damages for detention 
of the^ money.—Hopkins v. Erskine, 
107 A. 829, 118 Me. 276. , 

81. Ill.—Currier v. Kretzinger, 58 
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Ill.App. 288, affirmed 44 N.E, 882, 
162 Ill. 511. 

17 C.J. p 813 note 16. 

82. Tex.—Grayson v. Marshall. Civ. 

App., 145 S.W. 1034, 1037. 

17 C.J. p 813 note 17. 

I 83. Ill.—Eldred v. Colvin, 206 Ill. 
App. 2. 

I Md.—State, to Use of Havre De 
Grace v. Fahey, 70 A. 218, 108 Md. 
533—^Newson’s Adm'r v. Douglass, 
7 Harr. & J. 417, 16 Am.D, 317. 

17 C.J. p 813 note 18. 

84. Or.—Looney v. Sears, 186 P. 548, 
94 Or. 690, denying rehearing 185 
P. 925, 94 Or. 690. 

17 C.J. p 813 note 19. 

Express provision of contract 

Interest being allowed by way of 
damages for the unlawful detention 
of money, none can be charged by 
the general contractor against the 
owners of the building for a deten¬ 
tion on account of the liens of sub¬ 
contractors. expressly agreed on in 
the contract itself, although the own¬ 
ers, since completion, have received 
rents and profits.—Capitol City Lum¬ 
ber Co. V. Sudarsky, 111 A. 349, 95 
Conn. 336. 

Xiaches 

(1) Interest may properly be with¬ 
held where it is claimed by way of 
damages and plaintiff has been guilty 
of laches, and this principle is ap¬ 
plicable in suits by the United States. 
—U. S. V. Nez Perce County, C.C.A. 
Idaho, 95 P.2d 238, denying rehear¬ 
ing U. S., V. Lewis County, Idaho, 
95 F.2d 232, remanding cause, D.C., 
16 F.Supp. 267—U. S. v. Lewis Coun¬ 
ty, Idaho, 95 F.2d 238, denying re¬ 
hearing 95 F.2d 236, remanding cause, 

D.C., 16 F.Supp. 267. 

(2) However, allowance of interest 
from date of writ on damages award¬ 
ed in action of contract was not er¬ 
ror, notwithstanding that plaintiff 
suffered case to remain substantially 
inactive from nineteen twenty-six to 
nineteen thirty-three, since either 
party could have pressed for trial 
and plaintiff had never been paid.— 
Bloom, South Gurney v. Mitchell, 
194 N.E. 114, 289 Mass. 376. 

85- U.S.—^Andrus v. Berkshire Power 
Co., D.aConn., 197 F. 1016. 
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§ 52 


Stafutory provisions for interest as damages 
have been enacted in some jurisdictions and ap¬ 
plied by the courts,and interest must be awarded 
where required by such statutes.It has been 
held that in the absence of contract interest may 
be recoverable only in the cases specified in the 

statute.ss 

Interest and damages distinguished. There is 
an obvious distinction between interest awarded 
by virtue of the terms of a contract and interest 
awarded by way of damages for a breach of the 
contract, although the recovery in both cases is 
frequently spoken of as a recovery of interest.^^ 
Interest as such, however, as shown in the CJ.S. 
title Interest § 70, also 33 CJ. p 254 note 66, is re¬ 
coverable only under the terms of the contract 
during the continuation thereof. Although a con¬ 
tract provides for the payment of interest, where 
no provision is made for payment of interest after 
maturity, an award of interest for detention of 
payment is made by way of damages.^o Where in¬ 
terest is recoverable as damages, it does not con¬ 
stitute a distinct claim and can only be recovered 
with the principal by action.^i So, when payment 
of the principal as such is made and accepted, no 


interest can be recovered, the payment of the debt 
extinguishing the right to recover interest there¬ 
on,^- and it has been held that the payment of 
the principal debt will defeat the recovery of in¬ 
terest thereon, even though such payment is made 
pending a suit for such principal and interest 
but other cases hold that, when an action is once 
begun, plaintiffs right to interest on the debt sued 
for cannot be defeated by subsequent payment of 
the debt.^"^ Interest in the case of a breach of 
contract to pay money is merely the measure of 
the damages to be allowed,which, according to 
the weight of authority, will not be varied because 
of peculiar or unusual damages sustained in any 
particular case,^^ although there is some authority 
to the effect that special damages may be the sub¬ 
ject of compensation.^'^ In some cases it has been 
held that, even where interest is provided for by 
contract, in case of breach of the contract to pay 
the principal sum when due, such interest is re¬ 
coverable only as damages which have been liq¬ 
uidated by such agreement's 

Default. Interest as an element of damage for 
a breach of a contract to pay money is awarded 
from the time of default,which may be fixed by 


86. U.S.—Iri re Morrison, C.C.A.Ill., 
261 F. 355. 

17 C.J. p 813 note 22. 

Particular statutes construed 

(1) To give an absolute right as a 
matter of law to interest as a part 
of the damages for breach of a con¬ 
tract, whether the damages are liq¬ 
uidated or unliquidated.—Stentor 
Electric Mfg. Co. v. Klaxon Co., D.C. 
Del., 30 F.Supp. 425 

(2) To require damages to be liqui¬ 
dated or of such a nature as to be 
the subject of computation, in order 
to be recoverable.—-Sterling-Midland 
Coal Co. V. Great Lakes Coal & Coke 
Co., 266 IlLApp. 46. 

87. N.Y.—Hart v. United Artists 
Corporation, 298 N.Y.S. 1, 252 App. 
Div. 133—William C. Atwater & 
Co. V. Panama R. Co., 230 N.Y.S. 
482, 132 Misc. 704, modified on oth¬ 
er grounds 242 N.Y.S. 342, 229 App. 
Div. 463, modified on other grounds 
175 N.B. 189, 255 N.Y. 496. 

N.C.—Chatham v. Mecklenburg Real¬ 
ty Co.. 94 S.E. 447, 174 N.C. 671, 

88 . Or.—Sargent v. American Bank 
& Trust Co., 156 P. 431, 80 Or. 16, 
modifying 154 P. 759, SO Or. 16. 

17 CJ. p 813 note 22. 

88 . Minn.—Mason v. Callender, 2 
Minn. 350, 363, 72 Am.D. 102. 

Tex.—Rotan Grocery Co. v, Missouri, 
etc., R. Co., Civ.App., 142 S.W. 623. 
17 C.J. p 814 note 24. 


Interest eo nomine cannot be al¬ 
lowed, unless expressly provided by 
statute, but may often be assessed as 
damages, when necessary to indemni¬ 
fy a party for an injury indicted, 
although the statute be silent. So, 
interest eo nomine for breach of a 
contract to pay the cost of rescaling 
timber and resurveying land "was 
held not authorized by Vernon's 
Sayles Civ.St.Annot.l914 art 4977, 
not being founded on a vrritten con¬ 
tract ascertaining the sum payable 
and hence allowable only as damages 
or punishment if pleaded.—Bering 
Mfg. Co. V. W. T. Carter & Bro., Tex. 
Civ.App., 255 S.W. 243, affirmed, Com. 
App., 272 S.W. 1105. 

90. Minn.—Lash v. Lambert, 15 
Minn. 416, 2 Am.R. 142. 

91. U.S.—Prudence Co. v. Fidelity 

6 Deposit Co. of Maryland, C.C.A. 
N.Y., 77 F.2d S34, reversing, D.C., 

7 F.Supp. 392, certiorari granted 
56 S.Ct. 123, 296 U.S. 566, 80 L.Ed. 
399, modified on other grounds 56 
S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
581, motion denied 56 S.Ct, 679, 
amended 56 S.Ct. 935, 298 U.S. 642, 
80 L.Ed. 1374. 

Me.—Hopkins v. Erskine, 107 A. 829, 
118 Me. 276. 

Tex.—Farracy v. Security Nat. Bank 
of Dallas, Civ.App., 61 S.W.2d 142, 
144, citing Corpus Juris. 

Wis.—Bruha v. La Crosse Plow Co., 
260 N.W. 425, 426, 218 Wis. 238, 
citing Corpus Juris. 

17 C.J. p 814 note 27. 
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92. Me.—Hopkins v. Erskine, 107 A 
829, 118 Me. 276. 

Wis.—Bruha v. La Crosse Plow Co., 
260 N.W. 425, 426, 218 Wis. 238, 
citing Corpus Juris. 

17 C.J. p 814 note 28. 

93. Mass.—Davis v. Harrington, 35 
N.E. 771, 160 Mass. 278. 

17 C.J. p 814 note 29. 

94. S.C.—Pinckney v. Singleton, 21 
S.C.L. 343—Fishburne v. Sanders, 
10 S.C.L. 242. 

95. U.S.—Loudon v. Shelby Coun¬ 
ty Taxing Dist., 104 U.S. 771, 26 L. 
Ed. 923. 

Va.—Bethel v. Salem Impr. Co., 25 
S.E, 304, 93 Va. 354, 57 Am.S.R. 
808, 33 L.R.A. 602. 

17 C.J. p 814 note 31. 

96. Va.—Bethel v. Salem Impr. Co., 
supra. 

17 C.J. p 815 note 32. 

97. Wash.—Graham y. McCoy, 48 P. 
780. 49 P. 235, 17 Wash. 63. 

98. Ill.—Reeves v. Stipp, 91 Ill. 609. 
Minn.—Mason v. Callender, 2 Minn. 

350, 72 Am.D. 102. 

17 C.J. p 815 note 34. 

99. Fla.—Brite v. Orange Belt Se¬ 
curities Co., 182 So. 892, 896, 133 
Fla. 266, citing Corpus Juris. 

17 C.J. p 818 note 55. 

Time for which interest oonatputed 
see infra S 92. ‘ 
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the time specified in the contract for payment,^ 
or, where no time is so specified, by the making 
of a demand^ or by the commencement of suit.^ 
Obviously, one cannot be in default in the payment 
of a debt until the amount is ascertained, or capa¬ 
ble of ascertainment, hence default, so as to ren¬ 
der a party liable for interest, cannot occur unless 
the sum due is certain.^ There must also be cer¬ 
tainty as to the time of payment, before there can 
be a default in payment for which interest as dam¬ 
ages will be allowed;^ but the time of payment is 
sufficiently certain if it is capable of being fixed 
by implication or by the nature of the transac¬ 
tion.® Interest cannot he awarded as damages in 
an action on an open account, there being no ele¬ 
ment of injury or injustice except of failure to pay 
at the time promised.'^ 

Building and construction contracts. In an ac¬ 
tion for damages for breach of a building and con¬ 
struction contract, interest on capital invested by 


the builder for material,^ and on money due him,^ 
should be allowed in estimating his damages, not¬ 
withstanding the amount he seeks to recover may 
be reduced because he has deviated from the terms 
of his contract;^® but interest should not be al¬ 
lowed on his profits until they are determined by 
the verdict.^^ If the contractor is entitled to pay¬ 
ment only on completion of the work, he is not en¬ 
titled to interest on percentages which have been 
retained until that time.^^ 

b. Unliquidated Claims 

Generally, interest cannot be recovered as of right 
in an action on an unliquidated or disputed claim, but 
in some jurisdictions allowance in such cases Is discre¬ 
tionary with the fact finding tribunal; and interest will 
not be denied where the amount of damages is ascertain¬ 
able by mere computation or by reference to existing 
market values. 

As a general rule, interest cannot be recovered 
as a matter of right in an action of contract on 
an unliquidated or disputed claim.^^ However, in 


1 . Fla.—Brite v. Orange Belt Securi¬ 
ties Co., 1S2 So. 892, 895, 133 Fla. 
266, citing Corpus Juris. 

17 C.J, p 818 note 56. 

2 . Fla.—Brite v. Orange Belt Se¬ 
curities Co., 182 So. 892, 896, 133 
Fla. 266, citing Corpus Juris. 

Mass.—Cochrane v. Forbes, 166 N.E. 

752, 267 Mass. 417. 

17 C.J. p 818 note 57. 

3. U.S.—Dwyer v. U, S., N.Y., 93 P. 
616, 35 C.C.A. 488. 

Colo.—Beckwith v, Talbot, 2 Colo. 
639. 

N.y.—Roussel V. Mathews, 70 IST.Y.S. 
886 , 62 App.Div. 1, affirmed 63 N. 
E. 1122, 171 N.Y. 634. 

4. Wash.—Ferber v. Wisen, 82 P.2d 
139, 195 Wash. 603. 

17 C.J, p 819 note 59. 

5. R.I.—Bright v. James, 87 A. 316, 

- 35 R.I. 492, 496, Ann.Cas,1915B 

1099. 

17 C.J. p 819 note 60. 

6 . Iowa.—Sieberts v. Spangler, 118 
N.W. 292, 140 Iowa 236. 

S.C,—Greer v. Latimer, 25 S.E. 136, 
47 S.C. 176. 

17 C.J. p 819 note 61. 

7. Tex.—Erb-Springall Co. v. Pitts¬ 
burg Plate Glass Co., Civ.App., 101 
S.W. 1165. 

8 . U.S.—Kellogg Bridge Co. v. U. S., 
15 Ct,Cl. 206. 

N.Y.—Kinzer Constr. Co. v. State, 125 
K.Y.S. 46. 

9. Ala.—Danforth v. Tennessee, etc., 
R. Co., 11 So. 60, 93 Ala. 614. 

9 C.J. p 855 note 52. 

10- Conn.—Healy v. Fallon, 37 A. 
495, 69 Conn. 228. 

11- Minn.—Swanson v. Andrus, 86 
K.W. 465, 83 Minn. 505. 


N.Y.—O’Rourke v. New York, 115 N. 
Y.S. 398, 130 App.Div. 673. 

12. N.Y.—O’Rourke v. New York, 
supra. 

13. U.S.—Miller v. Robertson, N.Y.. 
45 S.Ct. 73, 266 U.S. 243, 64 L.Ed. 
265, affirming, C.C.A., Robertson v. 
Miller, 286 F. 503—Jones v. Fos¬ 
ter, C.aA.Va., 70 F.2d 200, 207, cit¬ 
ing Corpus Juris, and certiorari 
denied 55 S.Ct. 70—Gasoline Prod¬ 
ucts Co. V. Champlin Refining Co., 
C.C.A.Me., 39 F.2d 521, certiorari 
granted 51 S.Ct. 76, 282 U.S. 824, 
75 L.Ed. 735, and reversed on other 
grounds 51 S.Ct. 513, 283 U.S. 494, 
75 L.Ed. 1188—John Conlon Coal 
Co. V. Westchester Fire Ins. Co. of 
New York, D.C.Pa., 16 F.Supp. 93— 
Wright V. Barnard, D.C.Del., 264 F. 
582. 

Ark.—Western Union Telegraph Co. 
V. T. C. Davis Cotton Co., 280 S.W. 
977, 170 Ark. 506. 

Cal.—^Kimes v. Davidson Inv. Co', 
281 P. 639, 101 CaLApp. 382~Peter- 
son v. Larquier, 257 P. 873, 84 CaL 
App. 174. 

Idaho.—English v. King, 228 P. 325, 
39 Idaho 531. 

Ill.—Smith V. Gray, 147 N.E. 459, 
316 Ill. 488, reversing 232 Ill.App. 
624. 

Kan.—Sanford v, Chicago, B. & Q. R. 

Co., 272 P. 151, 127 Kan. 83. 
Mass.—Gale v. Dwyer, 131 N.E. 165, 
238 Mass. 509. 

N.J.—Town of Kearny v. New Jer¬ 
sey Suburban Water Cp., 159 A. 
520, 110 N.J.Eq. 214. 

N.Y.—-Dorr v. Epstein, 188 N.Y.S. 
391—Reddy v. Barney-Ahlers 
Const. Corporation, 188 N.Y.S. 176 
—Langan Const. Corporation v. 
State, 180 N.Y.S. 249, 110 Misc. 177 
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—Stephenson v. Cotter, 5 N.Y.S. 
749, 23 N.y.St. 74. 

Okl.—American Eagle Fire Ins. Co. 
V. Lively, 286 P. 797, 142 Okl. 246 
—St. Paul Fire & Marine Ins. Co. 
of St. Paul, Minn. v. Robison, 180 
P. 702, 72 Okl. 269. 

Or.—Duncan Lumber Co^. v. Willapa 
Lumber Co., 182 P. 172, 93 Or. 386, 
rehearing denied 183 P. 476, 93 Or. 
386. 

R.I.—Pearson v. Ryan, 105 A. 613, 
42 R.I. 83, 3 A.L.R. 805. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Seale & Jones, Com 
App., 267 S.W. 676, modifying. Civ 
App., 247 S.W. 883—Atkinson v. 
Jackson Bros., Civ.App., 259 S.W. 
280, modified on other grounds, 
Com.App., 270 S.W. 848, 38 A.L.R, 
1377—Faulkner v. Reed, Civ.App,, 
229 S.W. 945, reversed on other 
grounds, Com.App., 241 S.W. 1002. 
Wash.—Lloyd v. American Can Co., 
222 P, 876, 128 Wash. 298. 

Wis.—Milwaukee County v. H. Neid- 
ner & Co., 263 N.W. 468, modified on 
other grounds 265 N.W. 226, 220 
Wis. 185, motion denied 266 N.W. 
238, 220 Wis. 185. 

Wyo.—Yellowstone Sheep Co. v. Dia¬ 
mond Dot Live Stock Co., 297 P- 
1107, 43 Wyo. 15, 75 A.L.R. 1151— 
Wyoming Cent. Irr. Co. v. Laporte, 
182 P. 485, 26 Wyo. 249. 

17 C.J. p 815 note 36. 

Claim held speculative 

Where son sold his remainder to 
purchaser of father’s life interest on 
father’s agreement to invest pro¬ 
ceeds of the sale in land in a par¬ 
ticular county, and father failed to 
comply with such agreement, the 
son in recovering the consideration 
from father’s estate on father's 
death was not entitled to interest 
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some jurisdictions the allowance of interest on 
such claims is discretionary with the jury or with 
the court in the case of a trial to the court and 
there is also authority to the effect that, where the 
measure of recovery is fixed by the conditions ex¬ 
isting at the time of the breach, the party entitled 
to recover is entitled to compensation for the de¬ 
tention of the money to which he is entitled hy 
reason of such breach, and that the recovery may 
be had as a matter of law.is Where a demand is 
not only unliquidated but is uncertain owing to the 
unsettled state of the law, an allowance of interest 
should be refused as a matter of law.i® Interest 
may be allowed, although the sum is unliquidated, 
where it is because of the fault of defendant.!'^ 
So, w^here a sum remains unliquidated because of 


defendant’s failure to render an account as re¬ 
quired by contract, interest may be allowed on the 
sum ultimately found due.^s Under a statute pro¬ 
viding for interest on an amount ascertained by 
verdict or arbitration or other method of assess¬ 
ment authorized law and thereby definitely liq- 
uidated, until the amount ascertained is carried 
into judgment or paid prior to judgment, a jury is 
not authorized to add interest to the amount which 
it finds due in order to render a verdict on the 
aggregated amount of principal and interest.^® 

Denjand ascertainable. Interest will not be de¬ 
nied, although the sum due is unliquidated, w’here 
the amount is capable of ascertainment by mere 
computation,^® or is subject to reasonably certain 


on the amount of the proceeds on 
theory that such land had greatly 
increased in value, in absence of 
showing that father agreed to in¬ 
vest in particular tract; for, since 
father might have bought land which 
decreased instead of increased in 
value, son’s claim for interest as 
damages was too speculative and re¬ 
mote.—Harris’ Adm’r v. Harris, 220 
S.W. 65. 187 Ky. 615. 

Builder's claim on. CLuantum memit 
being unliquidated, he is not entitled 
to interest thereon.—Parrand v. 
Bouchell, S.C., 1 Harp. 83—9 C.J. p 
855 note 55. 

Interest as element of damages for 
breach of warranty in sale of per¬ 
sonalty see the C.J.S. title Sales § 
380, also 55 C.J. p 885 note 34 et 
seq. 

Kecovery of interest on unliquidated 
demand generally see the C.J.S. 
title Interest § 19, also 33 C.J. p 
211 note 4 et seq. 

14. IJ.S.—Concordia Ins. Co. of Mil¬ 
waukee V. School Dist. No. 98 of 
Payne County, OkL, 51 S.Ct. 275, 
282 U.S. 545, 75 L.Ed. 528, affirm¬ 
ing, C.C.A., 40 P.2d 379, certiorari 
granted Same v. School Dist. No. 
98, 51 S.Ct. 34, 282 U.S. 817, 75 L. 
Ed. 730—Miller v. Robertson, N. 
Y., 45 S.Ct- 73, 266 U.S. 243, 64 L. 
Ed. 265, affirming, C.C.A., Robert¬ 
son V. Miller, 286 F. 503—Jones v. 
Foster, C.C.A.Va., 70 F.2d 200, 207, 
citing Corpus Juris, and certiorari 
denied 55 S.Ct. 70—Gasoline Prod¬ 
ucts Co. V. Champlin Refining Co., 
C.C.A.Me., 39 F.2d 521, certiorari 
granted 51 S.Ct. 76, 282 U.S. 824, 
75 L.Ed. 735; and reversed on oth¬ 
er grounds 51 S.Ct. 513, 283 U.S. 
494, 75 L.Ed. 1188—^Standard Grow¬ 
ers* Exchange v. Hooks, C.C.A.Ga., 
22 P.2d 599—Chicago Ry. Equip¬ 
ment Co, V. Superior Charcoal Iron 
Co.. C.C.A.Mich., 12 F.2d 235—W. 

R. Grace & Co. v. Luckenbach S. 

S. Co., D.G.Va., 258 P. 49, affirmed, 
C.C.A., 267 F. 676, certiorari de¬ 


nied 41 S.Ct. 14, 254 U.S. 644, 65 
L.Ed. 454. 

Ark,—^Western Union Telegraph Co. 

V. T. C. Davis Cotton Co., 280 S. 

W. 977, 170 Ark, 506. 

Ga.—Calla-way v. Barmore, 124 S.E. 
382, 32 Ga.App. 665—Farm Prod¬ 
ucts Go. V. Eubanks, 116 S-E. 327, 
29 Ga.App. 604. 

Ky. —Congoleum-Nairn, Inc. v. M. 
Livingston & Co., 78 S.W.2d 781, 
257 Ky. 573—Swiss Oil Corporation 
V. Hupp, 69 S.W.2d 1037, 253 Ky. 
552. 

Md.—Bucher v. Federal Baseball 
Club of Baltimore, 101 A. 534, 130 
Md. 635. 

N.M.—State Trust & Savings Bank 

V. Hermosa Land & Cattle Co., 240 
P. 469, 30 N.M. 566. 

Tex.—South Chester Tube Co. v. 
Texhoma Oil & Refining Co., Civ. i 
App., 264 S.W*. 108, error dismissed, 
Com.App., 287 S.W. 1111 —St. Louis 
Southwestern Ry. Co. of Texas v. 
Seale & Jones, Com.App., 267 S. | 

W. 676, modifying, Civ.App., 247 

S.W. 883. ' 

17 C.J. p 816 note 37. 

Discretion held not abused 
U.S.—Fruit Growers’ Express Co. v. 
Plate Ice Co., C.C.A.N.C.. 59 F.2d 
605, certiorari denied 53 S.Ct. 91, 
287 U.S. 642, 77 L.Ed. 556—Fed¬ 
eral Surety Co. v. A. Bentley & 
Sons Co., C.C.A.Ohio, 51 F.2d 24, 78 
A.L.R. 1041. 

Use of sums due 

Where final payment was due and 
payable on completion of house, and 
after completion plaintiff made de¬ 
mand and gave notice of claim for 
mechanics' lien, court did not err 
in allowing interest from date of 
demand, on sum due of which defend¬ 
ant had the use and benefit although 
defendant contested payment of bal¬ 
ance due and succeeded in reducing 
amount claimed.—Pearson v. Ryan, 
105 A. 513, 42 R.L 83, 3 A.L.R. 805. 

Direction to add interest 
Where it was wholly within dis¬ 
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cretion of jury to add legal interest 
for breach of contract, court erred 
in directing that interest should be 
added by jury.—Benton v. Roberts, 
152 S.E. 141, 41 Ga.App. 189—Blade 
V. Automatic Sprinkler Co. of Ameri¬ 
ca, 131 S.E 543, 35 Ga.App. S. 

15. Iowa.—Olson v. Shuler, 210 N.W. 
453, 203 Iowa 518. 

Tex.—Watkins v. Junker, 40 S.W. 11, 
90 Tex. 584. 

16. N.C.—Lewis v. Rountree, 79 N. 
C. 122, 28 Am.R. 309. 

17. N.Y.—McMahon v. New York, 
etc., R. Co., 20 N.Y. 463. 

17 C.J. p 816 note 40. 

18. Ill.—Scroggs V. Cunningham, 81 
Ill. 110. 

19. U.S,—^Herman H. Hettler Lum¬ 
ber Co. V. Olds, Mich., 242 F. 456. 
155 C.C.A. 232. 

Award held proper 
N.Y.—Newburgh Dress Co. v. Nadler 
& Nadler, 296 N.Y.S. 158, 251 App. 
Div, 330. 

20. U.S.—U. S. V. Stephanidis, D.C. 
N.Y., 41 F.2d 960. 

Ala.—Mobile & O. R. Co. v. Williams, 
121 So. 722, 730, 219 Ala. 238, 

citing Corpus Juris—Ben Cheese- 
man Realty Co. v. Thompson, 112 
So. 151, 216 Ala. 9. 

Cal.—California Bean Growers’ Ass’n 

V. Rindge Land & Navigation Co., 
248 P. 658, 199 Cal. 168, 47 A.L.R. 
904. 

Mo.—May Department Stores Co. v. 
Union Electric L. & P. Co., 107 S. 

W. 2d 41, 59, 341 Mo. 299, citing 

Corpus Juris. 

N.J.—Town of Kearny v. New Jer¬ 
sey Suburban Water Co., 159 A. 
520, 110 N.J.Eq. 214. 

N.Y.—Faber v. City of New York, 
118 N-E. 609, 222 N.Y. 255, revers¬ 
ing 163 N.Y.S. 1115, 177 App.Dlv. 
906. 

S.C.—Bennett v. Dodge Bros. Cor¬ 
poration, 169 S.E. 80, 160 S.C, 

389. 

Tex.—^Atkinson v. Jackson Bros., Civ. 
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calculation by reference to existing market val¬ 
ues but where the computation is based on 
market values, such values must be well established 
and knowledge thereof must be accessible to the 
debtor,-^ and the proof of such values must be 
clear and certain. 

Existence of set-off or counterclaim. Where the 
amount of the demand is sufficiently certain to jus¬ 
tify the allowance of interest thereon, the existence 
of a set-off or counterclaim which is itself unliq¬ 
uidated will not prevent the recovery of interest 
on the balance of the demand found due from the 
time it became du?e.24 

Right to recover or amount of debt disputed. It 
has been held that, where the amount of the de¬ 
mand is disputed on reasonable grounds and in 
good faith, or the right to recover is in good faith 
denied, interest will not be allowed on the demand 
prior to its liquidation by verdict or otherwise.^s 
There are, however, numerous authorities to the 
contrary.26 A party will not be charged with in¬ 
terest where it appears that he has been at all times 
ready to make payment when it should be ascer¬ 
tained to whom payment should be made.27 A 
party who is himself in default at the time suit is 
brought cannot recover interest.^s 

Agreements respecting liquidation. Where the 


amount of a demand is definitely agreed on by 
the parties, interest will be allowed on such amount 
from the date of such liquidation,*29 but where the 
parties agree to submit the amount of the demand 
to the decision of others, or to be determined by 
the court, interest will not be allowed prior to the 
date of such decision.20 

c. Compound Interest 

Compound interest is not generally allowable as dam¬ 
ages. 

As a general rule, compound interest or interest 
on interest is not allowable as damages,’ and is 
not recoverable in the absence of any agreement to 
pay it.2l 

§ 53. - Torts 

a. In general 

b. Wrongs to person 

c. Wrongs to personal property 

d. Wrongs to real property 

a. In General 

In the discretion of the trier of fact, interest general¬ 
ly may be allowed on unliquidated claims arising out of 
tort if the damage was complete at a certain time and 
determinable according to known standards of value; but 
if a statute specifies the cases In which interest may be 
recovered, a recovery cannot be had in other cases; and 


App., 259 S.W. 280, modified on 
other grounds, Com.App., 270 S. 
W. 848, 13 A.L.R. 1377. 

Wis.—Milwaukee County v. H. Neid- 
ner & Co., 263 N.W. 468, modified 
on other grounds 265 N.W. 226, 220 
Wis. 185, motion denied 266 N.W. 
238, 220 Wis. 185—Necedah Mfg, 
Corporation v. Juneau County, 237 
N.W. 277, 206 Wis. 316, reversed 
on other grounds 240 N.W. 405, 206 
Wis. 316. 

17 C.J. p 817 note 43—62 C.J. p 267 
note 58. 

Becoverahl© as of right 

Okl.—Citizens’ Bank of Headrick v. 

Singer, 234 P. 708, 109 OkL 27. 

As additional penalty 

In action by subcontractor against 
main contractor to erect building, 
interest at statutory rate was held 
allowable on whatever sum was prop¬ 
erly to be found as amount of dam¬ 
ages for subcontractor’s claim of de¬ 
lay, such allowance being as addi¬ 
tional penalty rather than as inter¬ 
est in ordinary sense.—-Edward E. 
Gillen Co, v. John H. Parker Co., 171 
N.W. 61, 170 Wis. 264, modified on 
other grounds 174 N.W. 546, 170 Wis. 
264. 

21. N.J.—Town of Kearny v. New 
Jersey Suburban Water Co., 159 A. 
520, 110 N.J.Eq. 214. 

Wyo.—Yellowstone Sheep Co. v. Dia- i 


mond Dot Live Stock Co., 297 P. 
1107. 43 Wyo. 15, 75 A.L.R. 1151— 
Wyoming Cent. Irr. Co. v. Laporte, 
182 P. 485, 26 Wyo. 249. 

17 C.J. p 817 note 44. 

Breach of contract of sale see the 
C.J.S. title Sales § 543, also 55 C. 
J. p 1159 note 68 et seq. 

Delay of shipment see Carriers § 
227. 

Injury or loss of goods shipped see 
Carriers § 265 a. 

22. N.Y.—Dorr v. Epstein, 188 N. 
Y.S. 391. 

17 C.J. p 817 note 45. 

23. Wyo.—^Yellowstone Sheep Co. v. 
Diamond Dot Live Stock Co., 297 
P. 1107, 43 Wyo. 15, 75 A.L.R. 1151 
—^Wyoming Cent. Irr. Co. v. La¬ 
porte, 182 P. 485, 26 Wyo. 249— 
Kuhn V. McKay, 49 P. 473, 51 P. 
205, 7 Wyo. 42. 

17 C.J. p 818 note 46. 

24. U.S.—U. S. v. Stephanidis, D. 
C.N.Y., 41 F.2d 960. 

17 C.J. p 818 note 47. 

Interest and attorney’s fees 
Where plaintiffs were entitled to 
recover balance of one thousand two 
hundred dollars due on contract for 
theater improvements less three 
hundred dollars necessary to remedy 
defects complained of by defendants, 
interest and attorney’s fees should 
have been charged on nine hundred 
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dollars and not on one thousand two 
hundred dollars.—Stoeppleman v. 
Carter, Tex.Civ.App., Ill S.W.2d 774. 

25. Ill.—Ogden v. Stevens, 89 N.E. 
741, 241 Ill. 556, 132 Am.S.R. 237. 

Or.—Baker County v. Huntington, 
87 P. 1036, 89 P. 144, 48 Or. 593, 
603. 

17 C.J. p 818 note 48. 

26. Conn.—Stoddard v. Sagal, 85 A. 
519, 86 Conn. 346. 

Ky.—Schmidt v. Louisville, etc., R. 
Co., 25 S.W. 494, 26 S.W. 547, 95 
Ky. 289, 15 Ky.L. 785. 

17 C.J. p 818 note 49. 

27. U.S.—^American Surety Co. v. 
Lawrenceville Cement Co., C.C.Me., 
110 P. 717. 

28. Ill.—Kuh V. O'Reilly, 177 Ill. 
App. 271, modified on other grounds 
104 N.E. 5, 261 Ill. 437, 51 L.R.A., 

' N.S., .420. 

29. Mass.—Thomas v. Wells, 5 N.E. 
485, 140 Mass. 517. 

17 C.J. p 818 note 52. 

30. Cal.—Easterbrook v. Parquhar- 
son, 42 P. 811, 110 Cal. 311. 

S.C.—Greer v. Latimer, 25 S.E. 136, 
47 S.C. 176. 

17 C.J. p 818 note 53. 

31. Ill.—Thayer v. Wilmington Star 
Min. Co., 105 Ill. 540, 

17 C.J. p 819 note 63. 
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It cannot be affowed when exemplary damages are re¬ 
coverable or where plaintiff himself is at fault. 

The tendency of the modern authorities is to¬ 
ward an allowance of interest as an element of 
damages in tort actions in order to secure full 
compensation in all cases other than those in which 
the amount of damage is to be determined entire¬ 
ly in the discretion of the jury and without ref¬ 
erence to ascertained measures of value.^^ Thus, 
interest may be allowed on unliquidated claims 
arising out of tort whenever it appears that the 
damage was complete at a particular time and is 
to be determined as of such time in accordance 
with fixed rules of evidence and known standards 
of value.32 However, where the demand is un¬ 


liquidated and the amount cannot be determined 
except by evidence, interest as damages will not 
be allowed in some jurisdictions,®^ and where the 
amount of damages is entirely discretionary and 
cannot be measured with reference to standards 
of value, interest cannot be awarded.®^ W'hile it 
is generally agreed that the lapse of time from the 
commission of the wrong to the time of recovery 
may be considered in determining what sum will 
fairly compensate the injured party,®® there is a 
conflict as to whether interest by that name is al¬ 
lowable,®'* some courts sanctioning such a prac¬ 
tice,®® while by others a contrary view has been 
adopted.®^ Further, in some jurisdictions interest 
cannot be allowed as damages in actions based on 


32. Kan.—Thompson v. W. C. How¬ 
ard Motors Co., 252 P. 468, 122 
Kan. 339. 

K.H.— Emery v. Tilo Boofingr Co., 195 
A. 409, 89 N.H. 165. 

N.Y.—In re Hermes’ Estate, 7 N.Y.S. 
2d 695, reversed on other grounds 
24 N.E.2d 859, 282 N.Y. 88—Mur- 
mann v. New York, N. H. & H. R. 
Co., 253 N.Y.S. 450, 454, 233 App. 
Div. 446, citing Corpus Juris—Peo¬ 
ple’s Gas & Electric Co. of Osw^ego 
V. State, 175 N.Y.S. 324, 105 Misc. 
231, modified on other grounds 179 
N.Y.S. 520, 189 App.Div. 421. 

17 C.J. p 820 note 71—43 C.J. p 1323 
note 24. 

Action for fraud see the C.J.S. title 
Fraud § 141, also 27 C.J. p 88 note 
30 et seq. 

Damages for collision sec Collision 
§ 179, 

33. Ala.—Mobile & O. R. Co. v. 
Williams, 121 So. 722, 730, 219 Ala. 
238, quoting Corpus Juris. 

Ga.—Southern Ry. Co. v. Groover, 
154 S.E. 706, 41 Ga.App. 746. 

Ind.—Independent Five and Ten Cent 
Stores of New York v. Heller, 127 
N.E. 439, 189 Ind. 554. 

Mich.—Sayre v. Detroit, G. H. & M. 
Ry. Co., 171 N.W. 602, 205 Mich. 
294. 

N.J*—Howell V. Lehigh Valley R. 
Co., 109 A. 309. 94 N.J.Law 213, 
certiorari denied Lehigh Valley R. 
Co. V. Howell, 40 S.Ct. 482, 263 U. 
S. 482, 64 L.Ed. 1024. 

Pa.—Conover v. Bloom, 112 A. 752, 
269 Pa. 548—Gribben v. Carpenter, 
85 Pittsb.L.J. 101, reversed on oth¬ 
er grounds 185 A. 712, 323 Pa. 243. 
Tex.—First Nat. Bank v. Slaton Inde¬ 
pendent School Dist,, Civ.App., 58 
S.W.2d 870. 

Wash.—^Kies v. Wilkinson, 194 P. 582, 
114 Wash. 89, 12 A.L.R. 833. 

Wis.—^Necedah Mfg. Corporation v. 
Juneau.County, 237 N.W. 277, 206 
Wis. 316, reversed on other 
grounds 240 N.W. 405, 206 Wis. 
316—Frederick v. Great Northern 
Ry. Co., 241 N.W. 363, 207 Wis. 
234. modifying 240 N.W. 387, 207 


Wis. 234, 80 A.L.R. 984—Chapman 
V. Chicago & N. W. R. Co., 26 Wis. 
295. 7 Am.R. 81. 

17 C.J. p 821 note 72—62 C.J. p 267 
note 58. 

34. N.Y.—Shafer Fruit & Cold 

Storage Co. v. E. M. Upton Cold 
Storage Co., 118 N.Y.S. 8, 133 App. 
Div. 796. 

Okl.—Schaff v. Hudgins, 225 P. 913, 
98 Okl. 219. 

Wash.—Powelson v. Seattle, 152 P. 
329, 87 Wash. 617. 

W.Va.—Shaw v. Monongahela Ry. 
Co., 157 S.E. 170, 110 W.VSL. 155. 
la IiouisiaiLa interest could not be 
recovered on claim for damages ex 
delicto arising prior to Act No. 206 
of 1916, providing for interest on all 
judgments sounding in damages ex 
delioto.—O'Neil v. Morgan’s Lou¬ 
isiana & T. R. & S. S. Co., 5 La.App. 
94. 

35. N.J.—Linden Silk Co. v. Pater¬ 
son Silk Throwing Co., 197 A. 
57, 119 N.J.Law 482—Howell v. Le¬ 
high Valley R. Co.. 109 A. 309, 
94 N.J.Law 213. certiorari denied 
Lehigh Valley R. Co. v. Howell, 40 
S.Ct. 482, 253 U.S. 482, 64 L.Ed. 
1024—Philbrick v. Mundy, 106 A. 
361, 93 N.J.Law 43. 

17 C.J. p 821 note 74. 

Bamages are discretionaxy wheu 
measurable by enlightened conscience 
of impartial jurors.—Southern Ry. 
Co. V. Groover, 154 S.E. 706, 41 Ga. 
App. 746. 

Where physical and mental pain is 
an element, interest is* not recover¬ 
able.—Mobile & O. R- Co. v, Wil¬ 
liams, 121 So. 722, 731, 219 Ala. 238, 
citing Corpus Juris. 

36. U.S.—U. S. V. Pennsylvania 
Steel Corporation, D.C.Pa., 23 F. 
Supp. 676. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 159 
A. 470, 114 Conn. 496. 

Iowa.—Black v. Minneapolis & St. L. 
R. Co., 96 N.W. 984, 122 Iowa 
32. 

Kan.—Shriver v. Union, Stockyards 
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Nat. Bank, 232 P. 1062, 117 Kan. 
638. 

N.H.—Emery v. Tilo Roofing Co.. 

195 A. 409, S9 N.H. 165. 

Pa.—Fidelity-Philadelpbia Trust Co. 

V. Simpson, 143 A. 202, 293 Pa. 
577. 

Tex.—Galveston, H. & S. A. R. Co. v. 
Horne, 9 S.W. 440, 69 Tex. 643— 
International-Great Northern R. 
Co. V. Ragsdale, Civ.App., 11 S.W. 
2d 368—Gulf, etc., R. Co. v. Shep- 
erd, Civ.App., 76 S.W. 800—Mis¬ 
souri, etc., R. Co. V. Pfiuger, Civ. 
App., 25 S.W. 792. 

17 C.J. p 821 note 75. 

37. Vt.—Clement v. Spear, 56 Vt. 
401. 

17 C.J. p 821 note 76. 

3a N.H.—Emery v. Tilo Roofing 
Co., 195 A. 409, 89 N.H. 165. 

17 C.J. p 821 note 77. 

39. U.S.—U. S. V. Pennsylvania 
Steel Corporation, D.C.Pa., 23 F". 
Supp. 676. 

S.C.—Knight v. Sullivan Power Co., 
138 S.E. 818, 140 S.C. 296. 

Tex,—St. Louis Southwestern Ry. 
Co. of Texas v. Seale & Jones, 
Com.App., 267 S.W. €76, modifying;. 
Civ.App., 247 S.W. 883—Panhandle 
& S. F. Ry. Co. V. Montgomery, 
Civ.App., 140 S.W.2d 241—Clark v. 
El Paso County Water Improve¬ 
ment Dist. No. 1, Civ.App., 296 S 

W. 967, 969—Brooks Supply Co. v. 
First State Bank of Electra, Civ. 
App., 292 S.W. 631—Wichita Valley 
Ry. Co. v. Brown, Civ.App., 274 S. 
W. 305—Lancaster v. Daggett, Civ. 
App., 272 S.W. 340—Chicago, R. I. 
& G. R. Co. V. Trinity Valley 
Produce Co., Civ.App., 269 S.W. 
1109—Davis v. Morris, Civ.App., 
257 S.W. 328, judgment corrected 
on motion to recall mandate 259 S. 
W. 592, and reversed on other 
grounds, Com.App., 272 S.W. 1103 
—St. Louis Southwestern Ry. Co. 
v. Buice, Civ.App., 251 S.W. 584— 
Schaff V. Hill & Thompson^ Civ. 
App., 238 S.W. 1037. 

17 C.J. p 822 note 78. 
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the simple negligence of a party to whom no ben¬ 
efit can accrue by reason of the injury inflicted.^® 
The right to interest does not strictly depend on 
the cause of delay in payment.'^^ 

Ala tier of right or discretion. An award of in¬ 
terest, or, more accurately, of damages for the 
detention of compensation, is not, according to the 
weight of authority, a matter of right in actions 
of tort for unliquidated damages, is discre¬ 
tionary with the jury or with the court, where 
the trial is to the court,except in certain well 
defined classes of cases wherein the recovery is 
measured by the value or difference in value of the 
property destroyed or injured and plaintiff is re¬ 
garded as entitled, as a matter of law, to interest 
on the amount found, if entitled to a recovery.^^ 
Where the matter is within the discretion of the 
jury, the court may not allow interest if the jury 
has failed to do so.^® 

Statutory provisions. The allowance of inter¬ 


est has been held discretionary with the trier of the 
facts under statutes so providing with respect to 
all cases of actions for unliquidated damages,or 
to actions for the breach of an obligation not 
arising from contract and all cases of fraud, op¬ 
pression, and malice*^ S Such statutes must be 
considered in connection with other statutes au¬ 
thorizing recovery of interest where damages are 
certain or capable of being made certain,and 
are inapplicable to damages for personal injuries 
or punitive damages.^^ Interest may not be 
awarded as a matter of law where the statute 
makes the award discretionary.^! Where the stat¬ 
ute specifies the cases in which interest may be 
recovered, a recovery cannot be had in other cas- 
es.52 Under a statute providing for recovery, in 
actions for injuries caused by defective ways, of 
“the amount of the damage sustained thereby,^^ in¬ 
terest is not recoverable, nor is a municipal cor¬ 
poration liable for interest under a statute author- 


40. Kan.—Latham Mercantile & 
Commercial Co. v. Harrod, 111 P. 
432, 83 Kan. 323. 

Mo.—Lober v. Kansas City, 100 S. 
W.2d 267, 339 Mo. 1087—Smith v. 
Kansas City Rys. Co., App., 258 S. 
W. 458—Hartford Fire Ins. Co. v. 
Payne, App., 243 S.W. 357, certio¬ 
rari quashed State ex rel. Hartford 
Fire Ins. Co. v. Trimble, 250 S.W. 
393, 298 Mo. 418—Jackels v. Kan¬ 
sas City ‘Rys. Co., App., 231 S.W. 
1023—^Austin v. Ransdell, 230 S.W. 
334, 207 Mo.App, 74—Jordan v. 

Chicago, B. & Q. R Co., 226 S.W. 
1023, 206 Mo.App, 56. 

17 C.J. p 822 note 79. 

41. N.H.—Emery v. Tilo Roofing Co., 
195 A. 409, 89 N.H. 165, overruling 
Thompson v. Boston Railroad, 58 
N.H. 524. 

42. Iowa.—^Black v. Minneapolis & 
St. L. R. Co., 96 N.W. 984, 122 
Iowa 32, 37. 

N.D.—Burke v. Minnekota Elevator 
Co., 186 N.W. 948, 48 N.D. 795. 
Okl.—Midland Valley R. Co. v. 

Snider, 17 P.2d 954, 161 Okl. 215. 

17 C.J. p 822 note 80. 

43. U.S.—Jones v. U. S., Or., 42 S. 
Ct. 218, 258 U.S. 40, 66 L.Ed. 453, 
affirming, C.C.A., 265 F. 235—Unit¬ 
ed Mine Workers of America v. 
Coronado Coal Co., Ark., 258 P. 
829, 169 C.C.A. 549, reversed on 
other grounds 42 S.Ct. 570, 259 U.S. 
344, 66 L.Ed. 975, 27 A.L.R. 762, 
certiorari denied and leave to pre¬ 
sent petition granted 42 S.Ct. 587. 

Mass.—International Trust Co. v. 
Myers, 136 N.E. 697, 241 Mass. 509, 
certiorari granted Myers v. Inter¬ 
national Trust Co., 43 S.Ct. 92, 260 
U.S. 715, 67 L.Ed. 478, reversed on 


other grounds 44 S.Ct. 86, 263 U.S. 
64, 68 L.Ed. 165. 

N.C.—Royal Ins. Co., Limited, of 
Liverpool, England, v. Atlantic 
Coast Line R. Co., 152 S.E. 503, 
198 N.C. 518—Chatham v. Meck¬ 
lenburg Realty Co., 94 S.E. 447, 174 
N.C. 671. 

N.D.—Burke v. Minnekota Elevator 
Co., 186 N.W. 948, 48 N.D. 795. 
OkL—Midland Valley R. Co. v. 

Snider, 17 P.2d 954, 161 Okl. 215. 
17 C.J. p 822 note 81. 

'‘While the allowance of interest 
as damages in tort cases is within 
the discretion of the jury, under the 
facts and circumstances of a par¬ 
ticular case, the allowance of inter¬ 
est might constitute a clear abuse of 
discretion."—United States v. Carl¬ 
son, D.C.Minn., 17 P.2d 628, 629. 

44. Mo.—^Amber v. Davis, 282 S.W. 
459, 221 Mo.App. 448. 

17 C.J. p 823 note 82. 

45. Conn.—^Regan v. New York, etc., 

R. Co., 22 A. 503, 60 Conn. 124, 25 
Am.S.R. 306. 

Neb.—Union Pac. R. Co. v. Ray, 65 
N.W. 773, 46 Neb. 750. 

Tex.—^Wiess v. Gordon, Civ.App., 209 

S. W. 486. . 

Wis.—Chapman v. Chicago & N. W. 

R.Co., 26 Wis. 295, 7 Am.R. 81. 

17 C.J. p 823 note S3. 

Interest as element of damages in 
action: 

Against carrier of freight see Car¬ 
riers §§ 227, 265 a. 

For conversion see the C.J.S. title 
Trover and Conversion § 171, 

also 65 C.J. p 142 note 42 et seq. 
For trespass see the C.J.S. title 
Trespass § 108, also 63 C.J. p 
1038 note 5 et seq. 
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Of replevin see the C.J.S. title 
Replevin § 276, also 54 C.J. p 
623 note 75 et seq. 

46. U.S.—United Mine Workers of 
America v. Coronado Coal Co., Ark., 
258 F. 829, 169 C.C.A. 549, reversed 
on other grounds 42 S.Ct. 570, 259 
U.S. 344. 66 L.Ed. 975, 27 A.L.R. 
762, certiorari denied and leave to 
present petition granted 42 S.Ct. 
587. 

Okl.—Manglesdorf Seed Co. v. Pauls 
Valley Grain & Seed Co., 8 P.2d 
1100, 155 OkL 270. 

47. N.D.—Hegar v. De Groat, 56 N. 
W. 150, 3 N.D. 354. 

S.D.—Uhe v. Chicago, etc., R. Co., 
54 N.W. 601, 3 S.D. 563. 

48. U.S.—Storley v. Armour & Co., 
C.C.A.N.D., 107 F.2d 499. 

Cal.—Mary Pickford Co. v. Bayly 
Bros., App., 68 P.2d 239, subsequent 
opinion 86 P.2d 102, 12 Cal.2d 501. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

Okl.—Manglesdorf Seed Co. v. Pauls 
Valley Grain & Seed Co., 8 P.2d 
1100, 155 Okl. 270—City of Tulsa v. 
Copp, 260 P. 16, 127 Okl. 128. 

17 C.J. p 823 note 85. 

49. Okl.—Manglesdorf Seed Co. v. 
Pauls Valley Grain & Seed Co., 8 
P.2d 1100, 155 Okl, 270. 

50. Okl.—St. Louis-San Francisco 
Ry. Co. V. Clark, 229 P. 779, 104 
Okl. 24. 

51. U.S.—Storley v. Armour & Co., 
C.C.A.N.D., 107 F.2d 499. 

52. Colo.—^Keeney v. Angell, 19 P. 
2d 215, 92;Colo. 213—Clark v. Gia- 
comini, 277 P. 306, 85 Colo. 530. 

17 C.J. p 823 note 86. 

53. Me.—Sargent v. Hampden, 38 
Me. 681. 
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izing- interest on damages in a personal injury 

action against any “corporation/’^^ 

Actions based on statutes. Where the right of 
action is given by statute and the measure of 
damages is fixed, interest cannot be allowed un¬ 
less provided for by the statute.»5 So, where the 
damages are in the nature of a penalty fixed by 
statute without any reference to fault or neglect 
on the part of defendant, interest should not be 
allowed. 

When exemplary d^amages recoverable. In the 
case of a tort when a recovery of exemplary dam¬ 
ages may be had, interest cannot be allowed on the 
sum awarded by the jury.57 
Delay due to plaintiff. Where delay in receiv¬ 
ing compensation for an injury is due to the fault 
of plaintiff himself, interest will not be allowed.^^ 
Unreasonable denvand. The rule that compensa¬ 
tion not exceeding the legal rate of interest may 
be given for undue detention of the recoverable 
sum cannot be invoked where defendant affirma¬ 
tively makes it appear that the demand made was 
unreasonable.^^ 

b. Wrongs to Person 

In absence of statute interest is not awarded as dam¬ 
ages in actions for personal injuries. 

54 . Colo.—City of Boulder v. Stew- 
ardson, 189 P. 1, 67 Colo. 583. 

55. Ind.—Chicago & E. R. Co. v. 

Schipper, 131 N.E. 232, 75 Ind.App. 

669—New York, C. & St. L. R. Co. 

V. Zumbaugh, 89 N.B. 1058, 12 Ind. 

App. 272. 

Tex.—St. Louis S. W. Ry. Co. of 
Texas v. Chamblis, 53 S.W. 343, 93 
Tex. 62—St. Louis Southwestern 
Ry. Co. of Texas v. Post, Civ.App., 

220 S.W, 129, 

17 C.J. P 823 note 87. 

56. Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 121 So. 722, 219 Ala. 238. 

17 C.J. p 823 note 88. 

57. Ga.—Southern Ry. Co. v. Groov¬ 
er, 154 S.E. 706, 41 Ga.App. 746. 

Okl,—St. Louis-San Francisco Ry* 

Co. V. Clark, 229 P. 779, 104 Okl. 

24. 

17 C.J. P 823 note 89, 

58. N.H.—Thompson v. Boston, etc., 

R, Co., 58 N.H. 524. 

Pa.—McPherson v. Pittsburg R. Co., 

50 Pa.Super. 233, 

17 C.J. p 824 note 90. 

Belay in prosecuting claim 
N.Y.—^Van Alstyne v. City of Am¬ 
sterdam, 197 N.T.S. 570. 119 Misc. 

817, affirmed "Van Alstine v. Am¬ 
sterdam, 201 N.Y.S. 954, 206 App. 

Div. 805. 

59. Pa,—Conover v. Bloom, 112 A. 

752, 269 Pa. 548. 


The general rule in the absence of statute is 
that interest cannot be awarded as damages in ac¬ 
tions for personal in jury,nor can damages be 
awarded for detention of the supposed amount 
due,®^ although there is authority to the contra¬ 
ry. ^2 Ry statute, however, in some jurisdictions 
interest may be given in the disc^'etion of the ju- 
ry.®^ Where money has been expended because 
of a personal injury, it has been held that the 
jury may in its discretion allow interest thereon.^^ 

c. Wrongs to Personal Property 

Although the rule is not uniformly applied In all ju¬ 
risdictions, generally in an action for an injury to per¬ 
sonal property an allowance may be made for delay 
caused by the defendant as incident to a determination of 
the amount of the loss. 

In an action for an injury to persona! property, 
plaintiff, in some jurisdictions, is not entitled to 
interest as such,®^ but the jury in their discretion 
may consider the delay caused by defendant as in¬ 
cident to a determination of the amount of the 
loss.^® In other jurisdictions in case of wrongs 
resulting in depreciation or destruction of person¬ 
alty, an allowance of interest as such is a matter 
of discretion,and according to the weight of au¬ 
thority is, where the amount of the loss is definite- 

63. N.D.—Ell V. Northern Pac. R. 
Co., 48 N.W. 222, 1 N.D. 336, 26 
Am.S.R. 621, 12 L.R.A. 97. 

Particular statute construedL to 

authorize recovery in actions for 
damages for death of plaintiff's wife 
and for loss of services and com¬ 
panionship during period between ac¬ 
cident and death and hospital, medi¬ 
cal and funeral expenses.—^American 
Ins. Co. V. Naylor, 87 P,2d 260, 103 
Colo. 461. 

64. D.C.—^Washington, etc., R. Co. v. 
Hickey, 12 App.D.C. 269. 

65. Ga.—Louisville & N. R. Co. v. 
Faust, 117 S.E. 761, 30 Ga.App. 
310. 

17 C.J* p 824 note 97, 

66. Ga.—Louisville & N. R. Co. v, 
Faust, supra. 

Pa.—Conover v. Bloom, 112 A- 752, 
269 Pa. 548. 

17 C.J. p 824 note 98. 

67. Conn.—Smith v. Waterbury & 
Milldale Tramway Co., 121 A. 873, 
99 Conn. 446. 

Ky.—Swiss Oil Corporation v. Hupp, 
69 S.W.2d 1037, 1046, 253 Ky. 552, 
citing Corpus Juris. 

N.C.—Royal Ins. Co., Limited, of 
Liverpool, England, v. Atlantic 
Coast Line R. Co., 152 S.E. 503, 
504, 198 N.C. 518, citing Corpus 
Juris. 

17 C.J,. p 824 note 99—43 C.J. p. 1323 
note 24 [bl. 


60. Conn.—Blake v. City of Water¬ 
bury, 136 A. 95, 105 Conn. 482— 
Duffy v. J. W. Bishop Co., 122 A. 
121, 99 Conn. 573. 

Fla.—Zorn v. Britton, 162 So. 879— 
Southern States Power Co. v. 
Clark, 159 So. 881, 883, 118 Fla. 521, 
citing Corpus Juris—Farrelly v. 
Heuacker, 159 So. 24, 25, 118 Fla. 
340, citing Corpus Juris. 

Ga.—Central of Georgia Ry. Co. v. 
Newton, 97 S.E. 553, 23 Ga.App. 
96. 

Iowa.—Carter v. Marshall Oil Co., 
170 N.W. 798, 185 Iowa 416. 

Mont.—Daly v. Swift & Co., 300 P. 
265, 90 Mont. 52. 

N.Y.—Helman v. Markoff, 8 N.Y.S, 
2d 448, 255 App.Div. 991. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Clark, 229 P. 779, 104 Okl. 
24. 

Tex.—Hutton v. Burkett, Civ.App., 
18 S.W.2d 740. 

17 C.J. p 824 note 91—58 C.J. P 579 
note 65. 

In action for death hy wrongful act 
see the C.J.S. title Death § 109, 
also 17 C.J. p 1340 notes 38-41. 

In admiralty see Admiralty § 205 b. 

61. Pa.—Rice v. Hill, 172 A. 289, 
315 Pa. 166—Conover v. Bloom, 112 
A. 752, 269 Pa. 548. 

17 C.J. p 824 note 92. 

62. Vt.—Blunt V, Montpelier, etc., 
R. Co., 94 A 106, 89 Vt. 152. 
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ly ascertainable, allowable as of right,and by 
that name.®^^ So, according to the generally ac¬ 
cepted rule, interest is allowable as of right in 
trover and other like actionsJ^ However, in some 
jurisdictions under the general rule, stated supra § 
53 a, that interest cannot be allowed on unliquidat¬ 
ed damages for an injur 3 ' due to simple negligence 
which does not benefit the estate of the wrong¬ 
doer, an allowance of interest has been refused 
in cases of injur^r to personalt}'.'^^ some au¬ 

thorities a right to recover interest in the case of 
unliquidated damages to personal property has 
been denied. 

By statute in some jurisdictions in case of neg¬ 
ligent injury" to property the giving of interest is 
discretionary with the jury,'^^ and it has been held 
that no recovery can be had of interest for the 
wrongful injury of personal property where not 
provided for by statute.'^'^ 

Loss of use. Where damages are sought for an 
injury to property and also damages for the 
deprivation of its use, interest is not allowable, 
since the recover}^ for the use takes the place of 
interest.'^^ 


d. Wrongs to Beal Property 

Generally, in an action for injuries to real property 
some allowance can be made to compensate for the lapse 
of time since the injury, but the authorities differ as to 
whether it should be treated as interest, and whether it 
should be made discretionary or of right. 

In some jurisdictions, in actions for injuries to 
real property, interest as such cannot be awarded 
as damages,'^® although the jury may consider the 
time which has elapsed since the injury, in mak¬ 
ing up the amount of their verdict.'^^ However, 
in some jurisdictions an allowance of interest on 
the amount of the loss by way of damages is with¬ 
in the discretion of the jury,'^S although it cannot 
be claimed as of rightand in others where 
the amount of the injury is definitely ascertain¬ 
able as of a fixed time, interest by way of dam¬ 
ages for withholding compensation may be al¬ 
lowed as of right.so On the other hand, there is 
authority to the effect that there can be no recov¬ 
ery of interest in an action to recover unliquidated 
damages for an injury to realty,or in cases of 
injury through simple negligence where no pecun¬ 
iary benefit can accrue to the wrongdoer by reason 
of the injury.S^ Owing to the conflicting state of 
the authorities it is possible that the true rule is, 
as has been stated, that the question depends on 


68. Fla.—Zorn v. Britton, 162 So. 
879, 120 Fla. 304. 

N.H.—Emery v. Tilo Roofing- Co., 
195 A. 409, 89 N.H. 165. 

Tex.—Davis v. Morris, Civ.App., 32 
S.W.2d 255—Wiess v. Gordon, Civ, 
App., 209 S.W. 4S6. 

17 C.J. p 825 note 1. 

Ascertainment Tby court or jury 
Where jury are instructed to as¬ 
certain by their verdict the value of 
the property destroyed at the time of 
the destruction, the court may add 
interest from the time of its de¬ 
struction, but where jury are direct¬ 
ed to find the amount of damages, 
the verdict is presumed to contain 
all the damages suffered to the time 
the verdict is rendered, and the court 
may not supplement jury's finding 
by adding thereto interest from the 
date of the destruction of the prop¬ 
erty.—Chicago, R. I. & G. R, Co. v. 
Trinity Valley Produce Co., Tex.Civ. 
App., 269 S. W. 1109. 

6&, N.H.—Emery v. Tilo Roofing Co., 
195 A. 409, 89 N.H. 165. 

Utah.—Rhemhe v. Clinton, 2 Utah 
230. 

70. Cal.—Brandenburger v. Hanner, 
274 P. 3 90, 96 Cal.App. 3^6. 

Mass.—Frazer v. Bigelow Carpet Co., 
4 N.E. 620, 141 Mass. 126. 
Allowance of interest in: 

Action for delay by carrier see 
Carriers § 227. 


Action for loss or injury by carrier 
see Carriers § 265 a. 

Replevin see the C.J.3. title Re¬ 
plevin § 276, also 54 C.J. p 623 
note 75 et seq. 

Trespass see the C.J.S. title Tres¬ 
pass § 108, also 63 C.J. p 1038 
note 5 et seq. 

Trover see the C.J.S. title Trover 
and Conversion § 171, also 65 C. 
J. p 142 note 43 et seq. 

71. Kan.—Stevens-Scott Grain Co. 
V. Atchison, etc., R. Co., 149 P. 
744, 96 Kan. 1, 2. 

Mo.—Reading v. Chicago, etc., R. 

Co., 173 S.W. 451, 188 Mo.App. 41. 
17 C.J. p 825 note 5. 

72. Okl.—Schafe V. Hudgins, 225 P. 
913, 98 Okl. 219. 

17 C.J. p 825 note 6, 

73. Mont.—^Dewell v. Northern Pac. 
Ry. Co., 170 P. 753, 54 Mont. 350. 

17 C.J. p 825 note 7. 

74. Colo.—Denver, etc., R. CO. v. 
Conway, 5 P. 142, 8 Colo. 1, 54 Am. 
R. 537. 

17 C.J. p 825 note 8. 

75. Ky. —Schulte v. Louisville, etc., 
R. Co.. 108 S.W. 941, 128 Ky. 627, 
33 Ky.D. 31. 

17 C.J. p 825 note 9. 

76. S.C.—^Knight v. Sullivan Power 
Co., 138 S.B. 818, 140 S.C. 296. 

17 C.J. p 826 note 10. 
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77. Pa.—Conover v. Bloom, 112 A. 
752, 269 Pa. 548. 

17 C.J. p 826 note 11. 

78. Mass.—Young v. New York, N. 
H. & H. R. Co., 174 N.E. 318, 273 
Mass. 567. 

N.Y.—Leibowitz v. City of Mt. Ver¬ 
non, 300 N.Y.S. 1167, 253 App.Div. 
758. 

S.C.—Knight v. Sullivan Power Co., 
138 S.E. 818, 140 S.C. 296. 

17 C.J. p 826 note 12—43 C.J. p 1323 
note 24 [a]. 

79. N.Y.—Moore v. New York El. R. 
Co., 27 N.E. 791, 126 N.Y. 671, 

S.C.—Knight v. Sullivan Power Co., 
138 S.E. 818, 140 S.C. 296. 

17 C.J. p 826 note 13. 

80. Ala.—Alabama Power Co. v. Al¬ 
len, 118 So. 662, 218 Ala. 416. 

Iowa.—Darst v. Ft. Dodge, D. M. & 
S. Ry. Co.. 191 N.W. 288, 194 Iowa 
1145. 

Tex.—City of Pampa v. Long, Civ. 
App., 110 S.W.2d 1001—Missouri, 
K. & T. R. Co. V. O’Connor, Civ. 
App., 51 S.W. 511. 

W.Va.—Shaw v. Monongahela Ry. 
Co., 157 S.E. 170, 171, 110 W.Va. 
155, citing Corpus Juris. 

17 C.J. p 826 note 14. 

81. Ill.—Geohegan v. Union El. R. 
Co., 107 N.E. 786, 266 Ill. 482, Ann. 
Cas.l916B 762. 

17 C.J. p 826 note 15. 

82. Mo.—Gerst v. St. Louis, 84 S.W. 
34, 185 Mo. 191, 105 Am.S.R. $80. 
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the nature of the liability and of defendant’s duty 
in the premises.^^ 

I 54. - In Equity 

Allowance or refusal of interest in equity generally 
rests in the sound discretion of the court. 

Interest is allowed in some cases by courts of 
equity when it would not be recoverable at law.^-^ 
In such cases it is allowed or refused by the court 
in the exercise of a sound discretion.^5 The allow¬ 
ance of interest on an unliquidated demand is a 
matter of discretion,especially in a case of 
wrongful diversion of funds.S7 Although the gen¬ 
eral rule is to allow’ simple interest by way of dam¬ 
ages,compound interest is sometimes allow^ed to 
prevent a fiduciary who acted dishonestly from 
acquiring unjust profit and to afford an equitable 
settlement.s^ Interest is seldom allowed as a pen¬ 
alty in a suit in equity.Where, although a suit 
is brought in equity, the claim does not depend on 
a principle of equity jurisdiction, the court has no 
discretion to allo’w interest as a matter of equity.^i 

§ 55. Other Pecuniary Losses 

Loss of business credit and reputation, injury to 
business, and loss of rents may constitute proper ele¬ 
ments of damages. 

Loss of business credit and reputation due to the 
wrongful act of another may afford a proper ele¬ 
ment of damages.^2 Jt has been held, however, 


that loss of commercial credit cannot be assessed 
as an element of damages for breach of a con¬ 
tract, unless it immediately connects itself with 
some tangible pecuniary loss of which it was the 

cause.^3 

Injury to business by defendant's wrongful acts 
ma}’ constitute an element of damage,where not 
too remote.^® Where, as a natural and proximate 
consequence of defendant’s wrongful act, a trades¬ 
man has been deprived of patronage, a recovery 
ma\^ be had for his loss of customers.®® The time 
required to reestablish a trade or patronage which 
has been destroyed is, however, ordinarily too 
remote and speculative to afiford a basis for an es¬ 
timate of damages.®'^ So, one surrendering his 
agency for sale of defendant’s products and right 
to annuities after reaching the retirement age in 
consideration of defendant’s agreement to employ 
another as its agent is not entitled to recover the 
present value of the surrendered agency as dam¬ 
ages for breach of the latter contract;®^ such 
breach did not revive or restore plaintiff’s agency 
and authorize recovery of the present value there¬ 
of as damages where it was terminated and sur¬ 
rendered b}’ the parties' agreement before breach.®® 

Where, by reason of defendant's wrongful act, 
plaintiff has lost the tenants of his property and 
is unable to rent the same, he may recover for his 
loss of rents.i However, there can be no recovery 
for a failure to rent premises where the possibil- 


83. Iowa.—Chamberlain v. Des 
Moines, 154 N.W. 766, 172 Iowa 
500. 

17 C.J. p 826 note 17. 

84. N.Y.—^Woerz v. Schumacher, 56 
K.E3. 72, 161 N.Y. 530. 

8 5. Md.—Carring-ton v. Thomas C. 
Basshor Co., 86 A. 1030, 119 Md. 
378. 

N.Y.—^Woerz v. Schumacher, 56 N.E. 
72, 161 N.Y. 530. 

86 . U.S.—Barrett Co. v. Panther 
Rubber Mfg-. Co., C.C.A.Mass., 24 
P.2d 329—Andersen, Meyer & Co. 
V. Fur & Wool Trading- Co., C.C.A. 
China, 14 F.2d 586. 

Tenn.—^Webb-Sumner Oil Mill Co. 

V. Bovitt, 7 Tenn.App. 568. 

17 C.J, p 826 note 22. 

87. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 198 
F. 77$, 117 C.C.A. 560. 

Wash.—Gray v. Reeves, 125 P. 162, 
69 Wash. 374. 

88 . Mass.—^Arnold v. Maxwell, 119 
N.E. 776, 230 Mass. 441. 

89 . Mass.—^Arnold v. Maxwell, su¬ 
pra. 

80. Or.—Lane v. First Nat. Bank, 
283 P. 17, 131 Or. 350, modifying: 

25 C.J.S.—35 


decision and denying rehearing 
281 P. 172, 131 Or. 350. 

91. U.S.—Great Northern R. Co. v. 
Philadelphia, etc., Coal, etc., Co., 
Minn., 242 F. 799, 155 C.C.A. 387. 

92. Cal-—Placentia Co-op. .Orange 
Growers' Ass’n v. Henning, 5 P.2d 
444, 118 Cal.App. 487. 

17 C.J. p 797 note 6. 

93. Minn.—S-wanson v. First Nat. 
Bank, 239 N.W. 900, 185 Minn, 89. 

Pa.—Eckel v. Murphy, 15 Pa. 488, 
53 Am.D.‘ 607. 

In Texas loss of credit is not ele¬ 
ment of actual damages.—State Nat. 
Bank of Iowa Park v. Rogers, Civ. 
App., 89 S.W.2d 825. 

94. Ala.—^Alabama Water Service 
Co, V. Wakefield, 163 So. 626, 231 
Ala. 112. 

Pa.—Stone v. C. I. T. Corporation, 
184 A. 674, 677, 122 Pa.Super. 71, 
citing Corp-as Juris- 
17 C.J. p 797 note 9. 

Loss of profits from interruption of 
business see supra § 42 b. 

Good will of business is property 
for the loss of which damages are 
recoverable.—City of Dublin v. 
Hicks, Tex.Civ.App., 120 S.W.2d 872. 
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95. N.H.—Dow V. Winnipesawkee, 
Gas, etc., Co., 41 A. 288, 69 N.H. 
312. 76 Am.S.R. 173, 42 L.R.A. 
569. 

W.Va.—Hinton Milling Co. v. New 
River Milling Co., 88 S.E. 1079, 78 
W.Va. 314. 

17 C.J. p 797 note 10. 

96. Ala.—Metzger v. Brincat, 45 
So. 633, 154 Ala. 397. 

N.J.—Hughes V. McDonough, 43 N.J. 

Law 459, 39 Am.R. 603. 

17 C.J. p 798 note 11. 

97. Ind.—Simplex Railway Appli¬ 
ance Co. V, Western Rawhide, etc., 
Co., 88 N.E. 682, 173 Ind. 1. 

17 C.J. p 798 note 12. 

98. Tex.—Magnolia Petroleum Co. v. 
Dubois, Civ.App., 81 S.W.2d 157, 
error refused. 

99. Tex.—Magnolia Petroleum Co. v. 
Dubois, supra. 

1. Tex.—^Publix Theatres Corpora¬ 
tion V. Powell, Civ.App., 44 S.W.2d 
1053, 1055, citing Corpus Juris. 

17 C.J. p 798 note 13. 

Loss of use of property see supra § 
i 41. 
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ity of renting' them is speculative,^ or where the 
damages were not within the contemplation of the 
parties,^ The effect of a nuisance on the health 


of plaintiff and his family and on others may he 
considered as bearing on the rental value of the' 
property.^ 


2. Physical and Mental Ij^ipairment Generally 


§ 56. Disease and Physical Impairment 

Recovery may be awarded for disease or physical 
impairment directly resulting from an injury. 

Where a disease is the direct result of an in¬ 
jury, a recovery may be awarded therefor.^ So, 
likewise, there may be a recovery for physical im¬ 
pairment resulting from the injury,^ such as loss 
of virility'^ or of childbearing power, ^ and in es¬ 
timating the damages the jury may take into con¬ 
sideration the effect on the health of the person 
injured,9 and may consider not only the present 
but also the future effect on the health of the per¬ 
son injured,^^ and the resulting inconvenienceP^ 
There can be no recovery, however, for minute dis¬ 
turbance of the nerve centers caused by emotion or 
shock,and it has been held that to permit a re¬ 
covery for diminished earning power and for im¬ 


pairment of health would be to permit a double 
recovery.i^ The fact that plaintiff’s life has been 
shortened by the injuries cannot be considered in 
assessing damages,^^ although there is some au¬ 
thority to the effect that the jury may consider the 
fact that plaintiff’s life is shortened, not for the 
purpose of determining the amount of damages, 
but for the purpose of determining the extent of 

the injury. 

§ 57. - Disfigurement 

Disfigurement of the person is a proper element of 
damage. 

Disfigurement or mutilation of the body as a re¬ 
sult of an injury to the person may be considered 
as a proper element of damage,l® although, as 


2. Fla.—Bayshore Dev. Co. v. Bon- 
foey, 78 So. 507. 

Tex.—ClifCord v. Leroux, 37 S.W. 
172, 254, 14 Tex.Civ.App. 340. 

3. Mo.—Anger v. McCorkle, App., 
253 S.W. 72. 

4. N.C.—Hines v. Rocky Mount, 78 
SE. 510, 162 N.C. 409, L.R.A.1915C 
751, Ann.Cas.l915A 132. 

43 C.J. p 1321 note 80. 

Recovery for disease or physical im¬ 
pairment resulting from injury see 
infra § 56. 

5. IT.S.—Texas, etc., R. Co. v. How¬ 
ell, Tex., 32 S.Ct, 601, 224 U.S. 577, 
56 L.Ed. 892. 

17 C.J. p 843 note 23. 

Neurotic condition. 

Mo.—Meyer v. Johnson, 30 S.W.2d 
641, 224 Mo.App. 565. 

Recurring nausea 

The fact that physical symptoms 
caused by drinking bottled beverage 
containing cockroach wer© merely 
conditions of recurring nausea did 
not bar recovery of damages under 
maxim “de minimus non curat lex,” 
although it might minimize damage 
recoverable.—Coca Cola Bottling Co. 
V. Heckman, Tex.Civ.App., 113 S.W. 
2d 201. 

6. Ark.—Dermott Grocery & Com¬ 
mission Co. of Eudora v. Meyer, 
101 S.W.2d 443, 193 Ark. 591. 

Cal.—Purdy v. Swift & Co.," Indus¬ 
trial Indemnity Exchange, Inter¬ 
vener, 94 P.2d 389, 34 Cal.App.2d 
656. 

Del.—Prettyman v. Topkis, Super., 3 
A.2d 708—Kemp v. McNeill Cooper¬ 
age Co., 104 A. 639, 7 Boyce 146. 


D.C.—Clark v. Associated Retail 
Credit Men of Washington, 105 F. 
2d 62, 70 App.D.C. 183. 

Ga.—Napier v. Du Bose, 165 S.E. 

773, 45 Ga,App. 661. 

N.Y.—Robison v. Lockridge, 244 N. 

T.S. 663, 230 App.Div. 389. 

N.C.—Ledford v. Valley River Lum¬ 
ber Co., 112 S.E. 421, 183 N.C. 
614—^Kimberly v. Howland, 55 S.E. 
778, 143 N.C. 398. 7 L.R.A.,N.S., 
545. 

7. Ill.—Postal Tel. Cable Co. v. 
Likes, SO N.E. 136, 225 Ill. 249. 

Tex.—Galveston, etc., R. Co. v. Col¬ 
lins, 71 S.W. 560, 31 Tex.Civ.App. 
70. 

8. Ill.—Roedler v. Vandalia Bus 
Lines, 281 Ill.App. 520. 

Pa.—Potts v. Guthrie, 127 A. 605, 
606, 282 Pa. 200, citing Corpus Ju¬ 
ris. 

W.Va.—Normile v. Wheeling-Tract. 
Co., 49 S.E. 1030, 57 W.Va. 132, 
68 L.R.A. 901. 

9. Cal.—^Westervelt v, McCullough, 
228 P. 734, 68 Cal.App. 198. 

Me.-—Dav4s v. Tobin, 163 A. 780, 131 
Me. 426. 

N.Y.—^Aguglia v. Bausch & Lomb 
Optical Co., 172 N.T.S. 666. 

Va.—^Virginian Ry. Co. v. Farr, 13$ 
S.E. 668, 147 Va. 217. 

17 C.J. p 843 note 27. 

10. Va.—Virginian Ry. Co. v. Farr^ 
136 S.E. 668, 147 Va. 217. 

17 C.J. p 843 note 28. 

11 . Cal.—Purdy v. Swift & Co., In¬ 
dustrial Indemnity Exchange, In¬ 
tervener, 94 P.2d 389, 34 Cal.App. 
2d 656. 


Del.—Prettyman v. Topkis, Super., 
3 A.2d 708. 

12. D.C.—Clark v. Associated Retail 
Credit Men of Washington, D.C., 
105 F.2d 62, 70 App.D.C. 183. 

13. Ky.—Georgetown v. Groff, 124 S. 
W. 888, 136 Ky. 662. 

14. Ind.-—Lake Erie & W. R. Co. v. 
Johnson, 133 N.E. 732, 19l Ind. 
479. 

17 C.J. p 843 note 30. 

15. Ind.—Cleveland, etc., R. Co. v. 
Miller, 74 N.E. 509, 165 Ind. 381— 
Muncie Pulp Co. v. Hacker, 76 N.E. 
770, 37 Ind.App. 194. 

16. U.S.—In re Famous Players Las- 
ky Corporation, D.C.Cal., 30 P.2d 
402. 

Ill.—Fitzgerald v. Davis, 237 IlLApp. 
488. 

Ind.—Union Traction Co. of Indiana 
V. McCullough, 154 N.E. 41, 87 Ind. 
App. 27. 

Kan.—Scott v, Cowan, 217 P. 698, 
699, 114 Kan. 32, quoting Corpus 
Juris. 

Me.—Conroy v. Reid, 168 A. 215, 132 
Me. 162. 

Mich.—^Main v. Grand Rapids, G. H. 
& M. Ry. Co., 174 N.W. 157, 207 
Mich. 473. 

Okl.—Muskogee Electric Traction Co. 

V. Wimmer, 194 P. 107, 80 Okl. 11. 
Tex.—Southwestern Bell Telephone 
Co. V. Perris, Civ.App., 89 S.W.2d 
229, error dismissed—Dallas Ry. & 
Terminal Co. v. Garrison, Civ.App., 
30 S.W.2d 1108, reversed on other 
grounds, Com.App., 45 S.W.2d 183. 
Wis.—Callies v. Reliance Laundry 
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shown infra § 66, there is some difference of opin¬ 
ion as to the propriety of considering mental pain 
in contemplation thereof. Plaintiff cannot recover 
for permanent disfigurement and also for the ex¬ 
pense of an operation to remove the disfigure¬ 
ment.^" Permanent disfigurement need not be 
shown to a reasonable certainty, but only by a 
preponderance of evidence, to authorize recover}* 
therefor.^^ 

§ 58. - Aggravation of Previous Injury, 

Disease, or Disability 

Aggravation of previous injury, disease, or dis¬ 
ability as constituting an element of damages de¬ 
pends on principles relating to intervening and 
concurring causes, and is discussed supra §§ 20-21. 

§ 59. - Aggravation of Injury by Disease 

or Other Cause 

Whether aggravation of an injury by disease or 
other cause may properly be considered as an ele¬ 
ment of damage, depends on the principles relating 
to intervening and concurring causes and is dis¬ 
cussed supra §§ 20, 21. 


§ 61 

§ 60. Impairment of Mental Faculties 

Impairment of mental faculties may constitute an 
element of damages. 

Loss of intelkxtiial capacity and mental vigor 
may afford an element of the damages occasioned 
by a personal injury.^^ It has been held, however, 
that no recovery can be had for incurable insanity 
as such beyond the amount proper for necessary 
maintenance.-^ 

§ 61. Exposure to Danger 

Exposure to danger is not an element of recovery un¬ 
less injury results therefrom. 

A simple exposure to an averted danger is not 
an element of recovery,^! although a plaintiff who 
has been placed in a perilous position by defend¬ 
ants wrongful act is entitled to recover for such 
injuries as have resulted therefrom .22 Hence, the 
jury may in assessing damages consider the peri! 
and danger to which plaintiff was exposed by the 
circumstances producing the injury complained 
of.23 However, damages are not to be allowed for 
a risk to one who is not conscious of the impend¬ 
ing danger, and w*hen no physical injury is sus- 
tained.24 


Co., 206 N.W. 198, 188 Wis. 376, 
42 A.L.R. 712. 

17 C.J. P S43 note 19—58 C.J. p 578 
note 51. 

Recovery by parent for disfigure¬ 
ment of child see the C.J.S. title 
Parent and Child § 55, also 46 C. 
J. p 1314 note 71. 

Permanent disfigrurement 
Ark.—Missouri Pac R. Co. v. Riley, 
128 S.AV.2d 1005, 198 Ark. 372. 

Md.—White V. Parks, 140 A. 70, 154 
Md. 195. 

Mo.—^Wilson V. Spicuzza, App., 135 S. 
W.2d 53—^Van Horn v. Union Fuel 
& Ice Co., App., 31 S.W.2d 2-60. 
Woman^s temporary loss of hair 
Ill.—Egan V. Mudd, 262 Ill.App. 373. 
Kot affeotingr earning- power 

That loss of.teeth may not affect 
earning capacity does not prevent re¬ 
covery of damages for inju-ey.—Kier- 
kowsky V. Connell, 43 Pa.Co. 250, 11 
Schuylkill Leg.Rec. 163, 29 York Leg. 
Rec, 17, 6 Lehigh Co.L.J. 217, af¬ 
firmed 98 A. 766, 253 Pa. 566. 

In Kentucky 

(1) An instruction authorizing 
damages for disfigurement to face 
was held error, as damages must 
be confined to expense of cure, val¬ 
ue of time lost, fair compensation 
for physical and mental suffering 
caused by injury, and any resultant 
permanent reduction of earning pow¬ 
er.—Colonial Coal & Coke Co. v. Hob¬ 
son, 271 S.W. 680, 208 Ky. 612. 


(2) But an instruction authoriz¬ 
ing recovery for “suffering of body 
and mind” was also held error, since 
plaintiff was also entitled to com¬ 
pensation for the distorted and 
weakened condition resulting from 
deformity which reduced her powd¬ 
er to earn money.—Reliance Textile, 
etc., Works v. Mitchell, 71 S.W. 425, 
24 Ky.L. 1286. 

In Mississippi disfiguration, after 
pain and suffering resulting from 
injury have ceased, is not element of 
damages.—^Pan-American Petroleum 
Corporation v. Pate, 126 So. 480, 157 
Miss. 822, suggestion of error over¬ 
ruled 128 So. 870, 157 Miss. 822— 
Bonelli v. Branciere, 90 So. 245, 127 
Miss. 556. 

17. Mich.—Cosgrove v. Thomas, 241 
N.W. 168, 257 Mich. 376. 

18. Iowa.—^Witt V. Latimer, 117 N. 
W. 680, 139 Iowa 273. 

19. Cal.—^Purdy v. Swift & Co., In¬ 
dustrial Indemnity Exchange, In¬ 
tervener, 94 P.2d 389, 34 Cal.App. 
2d 656. 

N.C.—^Ledford v. Valley River Lum¬ 
ber Co., 112 S.E. 421, 183 N.C. 
614. 

Va.—Virginian Ry. Co. v. Parr, 136 
S.E. 668, 147 Va. 217. 

17 C.J. p 843 note 32. 

Nervousness, when reasonable re¬ 
sult of physical injuries, is always 
an element of damage. 


Cal.—Johnson v. Pearson, 280 P. 

394, 100 Cal.App. 503. 

Ga.—Napier v. Du Bose, 165 S.E. 773, 
45 Ga.App. 661. 

17 C.J. p 843 note 32 fa]. 

20 . Ohio.—Dernham v. Cincinnati 
Traction Co., 21 Ohio N.P.,N.S., 
418. 

21 . Kan.—^Atchison, etc., R. Co. v. 
McGinnis, 26 P. 453, 46 Kan. 109. 

Mo.—Trigg V. St. Louis, etc., R. Co., 
74 Mo. 147, 41 Am.R. 305. 

22 . Ind.—Terre Haute, etc., R. Co. 
V. Brunker, 26 N.E. 178, 123 Ind. 
542. 

23. Conn.—Bushneil v. Bushnell, 131 
A. 432, 103 Conn. 583, 44 A,L,R. 
7S5. 

17 C.J. p 844 note 35. 

Peril to life may be considered in 
proper case in fixing damages, but 
is not necessarily included in “suf¬ 
fering of body and mind,” and al¬ 
lowance of damages for peril result¬ 
ing in injury is not double compen¬ 
sation as covered by allowance for 
pain and suffering caused by in¬ 
juries.—Union Traction Co. of Indi¬ 
ana V. Alstadt, 143 N.E. 879, 195 Ind. 
389^ 

24. Iowa.—^Hall v. Manson, 58 N.W. 
881, 90 Iowa 585. 

Kan.—Atchison, etc., ’ R. Co. v. Mc¬ 
Ginnis, 26 P. 453, 46 Kan. 109. 
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3. Physical and Mental Pain and Suffering 


§ 62. Physical Pain and Suffering 

In an action by. the injured party or his personal 
representative, physical pain and suffering is an element 
of damages. 

Physical or bodily pain and suffering in conse¬ 
quence of a wrong occasioning an injury to the 
person is a proper element of damages,*^ but al¬ 


lowance can be made only for pain and suffering 
of which the injured person is conscious, and dam¬ 
ages for pain during the time that the injured per¬ 
son is unconscious are not allowable.Inconven¬ 
ience, although resulting naturally from physical 
pain, does not constitute a distinct and separate 
element of recovery.^" Moreover, recovery can- 


25. U.S.—Panama R. Co. v, Toppin, i 
Canal Zone, 40 S.Ct. 319, 252 U.S. | 
SOS, 64 L.Ed. 582, affirming 250 
P. 989, 163 C.C.A. 239—Panama R. 
Co. V. Bosse, Canal Zone, 39 S.Ct. ^ 
211, 249 U.S. 41, 63 L.Ed. 466, af¬ 
firming, C.C.A., 239 F. 303—In re 
Famous Players Lasky Corpora- i 
tion, D.C.CaL, 30 F.2d 402—Oliver 
V. Seaboard Air Line Ry., D.C.Ga. 
250 F. 652, reversed on other 
grounds Seaboard Air Line R. Co. 
V. Oliver, 261 F. 1, 171 C.C.A. 597. 

Ariz.—Coppinger v. Broderick, 295 
P. 780, 37 Ariz. 473, 81 A.L.R. 419' 
—Ocana v. Ray Consol, Copper 
Co., 194 P. 959, 22 Ariz. 112. I 

Ark.—Perkins Oil Co. of Delaware v.; 
Fitzgerald, 121 S.W.2d 877, 197 

Ark. 14—Missouri Pacific Transp. 
Co. V. Sharp, 108 S.W.2d 579, 194 
Ark. 405—Dermott Grocery & Com¬ 
mission Co. of Eudora v. Meyer, 
101 S.W.2d 443, 193 Ark. 591—Mis¬ 
souri Pac, R. Co. V. Hall, 53 S.W. 
2d 432, 186 Ark. 270—Gaster v. 
Hicks, 25 S.W.2d 760, 181 Ark. 299 
—Arkansas Short Leaf Lumber 
Co. v. Wilkinson, 243 S.W. 819, 
154 Ark. 455. 

Cal.—^Pretzer v. California Transit 
Co., 294 P. 382, 211 Cal. 202—Pur¬ 
dy V- Swift & Co., Industrial In¬ 
demnity Exchange, Intervenor, 94 
P,2d 389, 34 Cal.App.2d 656. 

Del.—Prettyman v. Topkis, Super., 3 
A.2d 708—Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3 W.W. 
Harr. 564—Kemp v. McNeill 

Cooperage Co., 104 A. 639, 7 Boyce 
146. 

Ga.—Georgia Power Co. v. Braswell, 
173 S.E. 763, 48 Ga.App. 654— 
Rome Ry. & Light Co. v. Duke, 105 
S.E. 386, 26 Ga.App. 52—^Atlantic 
Coast Line R. Co. v. Tomlinson, 94 
S.E. 909, 21 Ga.App. 704. 

Idaho.—^Kinzell v. Chicago, M. & St. 
P. Ry. Co., 190 P. 255, 33 Idaho 
1 . 

Ill.—^Egan V. Mudd, 262 Ill.App. 373 
—^Warren v. Jackson, 204 IlLApp. 
576. 

Ind.—Montgomery v. Crum, 161 N.E. 
251, 199 Ind. 660—Kenwood Tire 
Co. V. Speckman, 176 N.E. 29, 92 
Ind.App. 419—Union Traction Co. 
of Indiana v. McCullough, 154 N. 
B. 41, 87 Ind.App. 2 7—Chicago, I. 
& L. Ry. Co. V. Stierwalt, 153 N.E. 
807, 87 Ind.App. 478, certiorari de¬ 


nied 49 S.Ct. 32, 278 U.S. 633, 73 L. 
Ed. 551. 

Iowa.—Stutzman v. Younkerman, 216 
N.W. 627, 204 Iowa 1162—Spiker 
V. City of Ottumwa, 186 N.W. 465, 
193 Iowa 844. 

Ky.—City of Paducah v. Brunnhoper, 
135 S.W.2d 413, 281 Ky. 177—War- 
field Natural Gas Co. v. Wright, 
54 S.W.2d 666, 246 Ky. 208—Nuss- 
haum V. Caskey, 32 S.W.2d 18, 235 
Ky. 640—Chesapeake & O. Ry. Co. 
V. Honaker, 226 S.W. 394, 190 Ky. 
125. 

La.—Warren v. Metropolitan Life 
Ins, Co., App., 190 So. 855—Lacy 

V. Lucky, 140 So. 857, 19 La.App. 
743. 

Me.—Conroy v. Reid, 168 A. 215, 132 
Me. 162—Davis v. Tobin, 163 A. 
780, 131 Me. 426. 

Mich.—^Nevada v. City of Ironwood, 
205 N.W. 93, 232 Mich. 316, 50 A.L. 

R. 1189. 

Mo.—Homan v. Missouri Pac. R. Co., 
70 S.W.2d 869, 335 Mo. SO—Brick- 
ey v. St. Louis Merchants’ Bridge 
Terminal Co., 259 S.W. 476—Lock 
v. Chicago, B. & Q. R. Co., 219 S. 

W. 919, 281 Mo. 532—Mackey v. 
Queen City Wood Works & Lum¬ 
ber Co., 261 S.W. 132, 216 Mo.App. 
205. 

Neb.—Reals v. Grazis, 252 N.W. 413, 
125 Neb. 877—Dailey v. Sovereign 
Camp, W. O. W., 184 N.W. 920, 106 
Neb. 767. 

N.H.—Demers v. Flack, 185 A. 896, 
88 N.H. 184. 

N.Y.—Robison v. Lockridge, 244 N. 

Y.S. 663, 230 App.Div. 389. 

N.C.—O’Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359—Lane 
v. Southern Ry. Co., 134 S.E. 855, 
192 N.C. 287, 51 A.L.R. 1114— 

Ledford V. Valley River Lumber 
Co., 112 S.E. 421, 183 N.C. 614. 
Ohio.—^Ward Baking Co, v. Trizzino, 
161 N.E. 557, 27 Ohio App. 475. 
Or.—Wallace v. Portland Ry. Light 
& Power Co., 170 P. 283, 88 Or. 
219. 

Pa.—Lutz V. City of Scranton, 13 A. 

2d 121, 140 Pa.Super. 139. 

R.I.—Grimes v. United Electric Rys. 
Co., 'l93 A. 740, 58 R.I. 458—Belli- 
veau V. Bozoian, 125 A. 82, 46 R.I. 
83, 

Tex.—^Eastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S.W.2d 
750—Wells V. Ford, Civ.App., 118 

S. W.2d 420, error dismissed—Texas 
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Utilities Co. v. Dear, Civ.App., 64 
S.W.2d 807, error dismissed—Dal¬ 
las Ry. & Terminal Co. v. Garri¬ 
son, Civ.App., 30 S.W.2d 1108, re¬ 
versed on other grounds. Com. 
App., 45 S.W.2d 183—Cohen v. Hill, 
Civ.App., 286 SW. 661—Texas & 
N. O. R. Co. V. Cammack, Civ.App., 
280 S.W. 864, certiorari denied 47 
S.Ct. Ill, 273 U.S. 720, 71 L.Ed. 
858—Fort Worth & D. C. Ry. Co. 

V. Kidwell, Civ.App., 249 S.W. .303, 
certified questions answered 245 S. 

W. 667, 112 Tex. 89—Mackay Tel¬ 
egraph Cable Co. v. Armstrong, 
Civ.App., 241 S.W. 795. 

Vt.—^Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 100 Vt. 
414, 56 A.L.R. 1011. 

Va.—Virginian Ry. Co. v. Parr, 136 
S.E. 668, 147 Va. 217. 

W.Va.—Malone v. Monongahela Val¬ 
ley Traction Co., 140 S.E. 340, 104 
W.Va. 417. 

Wis.—Callies v. Reliance Laundry 
Co., 206 N.W. 198, 188 Wis. 376 42 
A.L.R. 712. 

3 C.J. p 123 note 62—17 C.J. p 826 
note 25—29 C.J. p 724 note 11 
[a] (6)-(9)—58 C.J. p 578 note 

47. 

Breach of contract 

Whenever the terms of a contract 
relate to matters directly concern¬ 
ing the comfort, happiness, or per¬ 
sonal welfare of one of the par¬ 
ties, or the subject matter is such as 
directly affects or moves the affec¬ 
tions, self-esteem or tender feelings 
of that party, he may recover for 
physical suffering or illness proxi- 
mately caused by breach.—^Wester- 
velt V. McCullough^ 228 P. 734, 68 
Cal. App. 198. 

Injury to nervous system and illness 

Plaintiff, whose nervous system 
was injured and who was made sick 
as result of wrong information giv¬ 
en her by station agent, could re¬ 
cover damages for bodily injury.— 
Spaugh V. Atlantic Coast Line R. 
Co., 155 S.E. 145, 158 S.C. 25. 

26. Mich.—Stone v. Sinclair Refining 
Co., 200 N.W, 948, 229 Mich. 103. 

Minn.—Fries v. Chicago, R. I. & P. 
R. Co., 198 N.VvT. 998, 159 Minn. 
328, 

Neb.—^Vanderlippe v. Midwest Stu¬ 
dios, 289 N.W. 341, 137 Neb. 289. 

27. Tex.—Texas Tract. Co. v. Han¬ 
som. Civ.App., 124 S.W, 494—Tex- 
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not be had for pain and suffering:, the right of ac¬ 
tion for which is in another than plaintiffand 
occasional, slight, intermittent pains suffered sev¬ 
eral years after the injury was received have been 
held beyond the scope of legitimate compensa¬ 
tion.-^^ Where pain is claimed as an element of 
damages, the impossibility of definitely measuring 
the damages by a money standard is no ground 
for denying pecuniary relief.^^ Pain clearly shown 
to be such as would natural^ come from the in¬ 
juries received and the shock resultant therefrom 
is not to be excluded from consideration or unduly 
minimized merely because it is also symptomatical 
of physical changes which the injured person is 
then undergoing.31 

Imaginary or deceptive location. There may be 
a recovery for physical pain, although the location 
thereof is deceptive, if the sensation of suffering 
actually exists.32 


§ 63 

Future pain. Plaintiff is entitled to recover for 
pain which he is reasonably certain to suffer in the 
future,but not for future pain and suffering 
which are merely likely to occur,or which are 
speculative. 

Action by personal representative. In an action 
by a personal representative to recover damages 
for injuries to his decedent, a recovery may be 
had for decedent’s pain and suffering, 26 unless un¬ 
der the statute by virtue of which the cause of ac¬ 
tion survives such a recovery is precluded.27 

§ 63. Mental Pain and Suffering 

Mental pain and suffering prox'mately resulting from 
a wrong which in itself constitutes a cause of action is a 
proper element of compensatory damages. 

Mental pain and suffering in connection with a 
wrong which apart from such pain and suffering 
constitutes a cause of action is a proper element 
of damages 2S where it is the natural and proxi- 


as, etc., R. Co. v. McCraw, 95 S.W. 
82, 43 Tex.Civ.App. 247. 

In Virg’inia jury may consider both 

pain and inconvenience suffered in 

determining: damages for injuries,— 

Norfolk & P. B. L. R. Co. v. Parker, 

147 S.E. 461, 152 Va. 484. 

28. N.H.—Prescott v. Robinson, 69 
A. 522, 74 N.H. 460, 124 Am.S.R. 
987. 17 L.R.A.,N.S., 594. 

17 C.J. P 828 note 27. 

Recovery by parent in case of injury 
to child see the C.J.S. title Parent 
and Child § 55, also 46 C.J. p 1313 
note 70. 

29. R.I.—Peters v. United Electric 
Rys. Co., 189 A. 901, 57 R.I. 311. 

30. Ky.—^'vVarfield Natural Gas Co. 
V. Wright, 54 S.W.2d 666, 246 Ky. 
208. 

17 C.J. p 828 note 28. 

Uncertainty as to measure or ex¬ 
tent of damages grenerally see su¬ 
pra § 28. 

31. U.S.—The Little Silver, D.C.N.J., 
189 P. 980, affirmed 195 F. 740. 115 
C.C.A. 540. 

32. N.Y.—Hickenbottom v. Delaware, 
etc., R. Co., 25 N.E. 279, 122 N.Y. 
91, affirming 47 Hun 639. 

17 C.J. p 828 note 30. 

33. U.S.—In re Famous Players 
Lasky Corporation, D.C.Cal., 30 
F.2d 402. 

Ark.—Gaster v. Hicks, 25 S.W.2d 760, 
181 Ark. 299. 

Cal.—Mella v. Hooper, 254 P. 256, 200 
Cal. 628. 

Del,—Prettyman v. Topkis, Super., 3 
A.2d 708—Hendrickson v. Continen¬ 
tal Fibre Co., 140 A. 659, 3 W.W. 
Harr. 564—Kemp v. McNeill CooP- 
eragre Co., 104 A. 639, 7 Boyce 146. 


Ind.— Kenwood Tire Co. v. Speck- 
man, 176 N.E. 29, 92 Ind. 419— 
Southern Ry. Co. v. Jaynes, App., 
140 N.E. 556. 

Iowa.—Shuck v. Keefe, 218 N.W. 31» 
205 Iowa 365. 

Ky.—Nussbaum v. Caskey, 32 S.W. 
2d 18, 235 Ky. 640—City of Provi¬ 
dence V. Young, 13 S.W.2d 1022, 
227 Ky. 690—City of Richmond v. 
Hill, 242 S.W. 867, 195 Ky. 566. 
Mo.—Homan v. Missouri Pac. R. Co., 
70 S.W.2d 869, 325 Mo. 30—Brick- 
ey V. St. Louis Merchants' Bridge 
Terminal Ry. Co., 259 S.W. 476— 
Koonse v. Standard Steel Works 
Co., 309 S.W. 531, 221 Mo.App. 1231 
—Gilleland v. Quincy, O. & K. C. 

R. Co., App., 203 S.W. 626. 

Neb.—Burkamp v. Roberts Sanitary 
Dairy, 219 N.W. 805, 117 Neb. 60. 
Ohio.—Martin v. Cincinnati St. By. 
Co., 22 N.E.2d 735, 61 Ohio App. 
375—Toledo Rys. & Light Co. v. 
Poland, 7 Ohio App. 397. 

Okl.—Yellow Cab Operating Co. v. 
Cord, 101 P.2d 631—Sinclair Oil 
& Gas Co. V. Armour, 45 P.2d 754, 
172 Okl. 442—Sloan v. Anderson, 
18 P.2d 274, 160 Okl. 180. 

Or.—Odrlin r. Dugan, 1 P.2d 599, 137 
Or. 140. 

Tex.—^Hastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S.W.2d 
750—^Wells V. Ford, Civ.App., Il8 

S. W.2d 420, error dismissed— 
Dallas Ry. & Terminal Co. v. Gar¬ 
rison, Civ.App., 30 S.W.2d 1108, re¬ 
versed on other grounds, Com.App., 
45 S.W.2d 183—Texas & N. O. R. 
Co. V. Cammack, Civ.App., 280 S. 
W. 864, certiorari denied 47 S.Ct. 
Ill, 273 U.S. 720, 71 L.Ed. 858— 
Fort Worth & D. C. Ry. Co. v. 
Kidwell, Civ.App., 249 S.W. 303, 
certified questions answered 245 S- 
W. 667, 112 Tex. 89. 

549 


Wash.—Taylor v. Lubetich, P.2d 
142, 2 Wash,2d 6. 

3 C.J. p 123 note 67—17 C.J. p 763 
note 4. 

“Permanent injury’’ distinguished 
“Suffering m the future” from in¬ 
jury IS distinguished from “perma¬ 
nent injury,” in that the former will 
persist after the trial, but may cease, 
while the latter will last throughout 
life.—Colby v. Thompson, Mo.App., 
207 S.W. 73. 

34. Cal.—Bell-man v. San Francisco 
High School Dist., 81 P.2d 894, 11 
Cal.2d 576. 

Neb.—Jensen v. Omaha & Council 
Bluffs St. Ry. Co., 256 N.W. 65, 

127 Neb. 599, affirmed 257 N.W. 257, 

128 Neb. 21—Burkamp v. Roberts 
Sanitary Dairy, 219 N.W. 805, 117 
Neb. 60. 

Contra Burchfield v. Price, 5 Schuyl¬ 
kill Reg. 146. 

35. Colo.—Cookman v. Caldwell, 170 
P. 952, 64 Colo. 206. 

Iowa.—Shuck v. Keefe, 218 N.W. 31, 
205 Iowa 365—^Young v. Mandis, 
184 N.W. 302, 191 Iowa 1328. 
Ohio.—Toledo Rys. & Light Co. v. 
Poland, 7 Ohio App. 397. 

36. Mich.—Olah v. Katz, 207 N.W. 
892, 234 Mich. 112. 

R.I.—Grimes v. United Electric Rys. 

Co., 193 A. 740, 58 R.I. 458. 

17 C.J. p 828 note 31. 

37. Ill.—Chicago, etc., R. Co. v. 
O'Connor, 9 N.E. 263, 119 Ill. 586— 
Holton V. Daly, 106 III. 131. 

38 . Ark.—Missouri Pac. R. Co. v. 
Hall, 53 S.W,2d 432, 186 Ark. 270. 

Colo.—Sager v. Sisters of Mercy of 
Colorado, 256 P. 8, 9, 81 Colo. 498, 
56 A.L.R. 655, quoting Corpus Jti- 
xis. 

Ga.—Georgia Power Co. v. Braswell, 

■ 173 S.E. 763, 48 Ga.App. 654—Da- 
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mate consequence of the wrong.*^^ Where an al- 
low'ancc is made for mental pain and suffering, it 
is as an element of compensator}^, as distinguished 
from exemplary, damages the award is made 
as a matter of right and not of discretion,*^^ and 
the grounds for an allowance of exemplary dam¬ 
ages need not be present.*^- In a case where it is 
proper to award damages for mental anguish, the 
fact that it is not susceptible of accurate computa¬ 
tion will not constitute a bar to the award.*^3 
Imaginary suffering. Where a neurotic condi¬ 
tion produced by shock results in imaginary men¬ 
tal suffering, such suffering may be an element of 
recovery. 

Disappointment ..or regret. Mental anguish, as 
the term is employed to designate a recoverable 
element of damages, means something more than 
mere disappointment or regret.^5 
Child. The fact that the person injured is a 
child of tender age will not preclude a recovery 
for mental suffering.^^ 

Person of unsound mind. A recovery may be 


had for mental suffering, although the person in¬ 
jured IS of unsound mind,^" unless it is established 
that his mental condition is such as to prevent him 
from experiencing mental suffering.48 However, 
it has also been held that, where plaintiff has been 
rendered insane by his injuries, he is not entitled 
to recover for mental suffering.-^9 

In an action by a personal representative^ a re¬ 
covery may be had for mental suffering of a dece¬ 
dent up to the time of his death, unless under the 
statute by virtue of which a cause of action sur¬ 
vives such a recovery is precluded. 

§ 64. - As Independent Ground of Recov¬ 

ery 

The general rule, which, however, is subject to cer¬ 
tain exceptions, is that mental pain and suffering do not 
alone constitute a sufficient basis for recovery of substan¬ 
tial damages. 

The general rule supported by the weight of au¬ 
thority is that mental pain and suffering will not 
alone constitute a sufficient basis for the recovery 


vis V. Murray, 113 S.E. 827, 29 Ga. 
App, 120. 

Ind.—Montgomery v. Crum, 161 N.E. 
251, 199 Ind. 660. 

Ky. —Chesapeake & O. Ry. Co. v. 

Honaker, 226 S.W. 394, 190 Ky. 125. 
Mass.—Gould v. Kramer, 149 N.E. 
142, 253 Mass. 433—Pillebrown v. 
Hoar, 124 Mass. 580. 

N.Y.—Hamilton v. Third Ave. R. Co., 
53 N.Y. 25. 

N.C.—O’Brien v. Parks Cramer Co„ 
145 S.E. 684, 196 N.C. 359—Ledford 

V. Valley River Lumber Co., 112 S. 
E. 421, 183 N.C. 614. 

Or.—Paget v. Cordes, 277 P. 101, 129 
Or. 224—Wallace v. Portland Ry., 
Light & Power Co., 170 P. 283, 88 
Or. 219. 

Tex.—Wells v. Ford, Civ.App., 118 S. 

W. 2d 420, error dismissed—Harris 
V. Sadler, Civ.App., 55 S.W.2d 173, 
179, citing Corpus Juris—Western 
Union Telegraph Co. v. Brooks, 
Civ.App., 221 S.W. 1024, dismissed 
for want of jurisdiction. 

Va.—Weatherford v. Birchett, 164 S- 
B. 535, 15S Va. 741—Virginian Ry. 
Co. V. Farr, 136 S.E. 668, 147 Va. 
217. 

3 C.J. p 123 note 62-—17 C.J, p 828 
note 35—29 C.J. p 724 note 11 [a] 
(7), (9)—58 C.J. p 578 note 48. 

Xu. Xtoiilsiana 

(1) Mental anguish is a distinct 
element of damages and not merely 
an incident to be taken into consid¬ 
eration in addition to pecuniary loss. 
—Jiles V. Venus Community Center 
Benev. Mut. Aid Ass'n, 186 So. 342, 
191 La. 803. 

(2) Although a defendant may not’ 


be penalized for an unlawful act in 
a civil action in cases involving of¬ 
fenses and quasi offenses, even 
though no particular or special dam¬ 
age IS proved, the court may assess 
such damages as it deems proper to 
compensate plaintiff for the mental 
anguish, inconvenience, and annoy¬ 
ance suffered as a result of defend¬ 
ant’s wrongdoing.—Crowley v. New 
Orleans Brewing Co., App., 180 So. 
232—Laird v. Natchitoches Oil Mill, 
120 So, 692, 10 La.App. 191. 

! 

39. Colo.—^Westesen v. Olathe State 
Bank, 240 P. 689, 690, 78 Colo. 217, 
44 A.L.R. 1484, quoting Corpus Ju- 

' ris. 

Iowa,—^Norlin v. Nolan, 193 N.W. 544, 
195 Iowa 1208. 

Mass.—Stiles v. Morse, 123 N.E. 615, 
233 Mass. 174, 4 A.L.R. 1365. 

Minn.—Johnson v. Sampson, 208 N. 
W. 814, 167 Minn. 203, 46 A.L.R. 
772. 

N.Y.—Smith v. Rector, etc., of Trin¬ 
ity Church in City of New York, 
252 N.Y.S. 53, 140 Misc. 301, af¬ 
firmed 254 N.Y.S. 922, 234 App.Div. 
840. 

17 C.J. p 829 note 36. 

40. La.—Jiles V. Venus Community 
Center Benev. Mut. Aid Ass’n, 186 
So. 342, 131 La. 808. 

Mo.—^Adams v. Stockton, App., 133 
S.W.2d 6S7, 689, citing Corpus Ju¬ 
ris. 

17 C.J. p 829 note 37. 

41. Ala.—Birmingham R., etc., Co. 
V. Coleman, 61 So. 890, 181 Ala. 
478, 

Wis.— Gatzow v. Buening, 81 N.W. 
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1003, 106 Wis. 1, 80 Am.S.R. 1, 49 
L.R.A. 475. 

42. Colo.—^Westesen v. Olathe State 
Bank. 240 P, 689, 691, 78 Colo. 217, 
44 A.L.R. 1484, quoting Corpus 
Juris. 

17 C.J. p 830 note 39. 

43. Ky.—^Warfield Natural Gas Co. 
V. Wright, 54 S.W.2d 666, 246 Ky. 
208—Brents v. Morgan, 299 S.W. 
967, 221 Ky. 765, 55 A.L.R. 964. 

17 C.J. p 830 note 40. 

Uncertainty as to measure or extent 
of damages generally see supra •§ 
28. 

44. Tex.—Chicago, etc., R. Co. v. 
Barnes, 111 S.W. 447, 50 Tex.Civ. 
App. 46. 

45. N.C.—Gerock v. Western Union 
Tel. Co., 60 S.E. 637, 147 N.C. 1— 
Hancock v. Western Union Tel. Co., 
49 S.E. 952, 137 N.C. 437, 69 L.R.A. 
403. 

46. GFa.—Williams .v. Jones, 106 S.E.- 
616, U Ga.App. 558. 

Miss .—Illinois Cent. R. Co. v, Wil¬ 
liams, 110 So. 510, 144 Miss. 804. 
Tex.—Gulf, etc., R. Co. v. Sauter, 103 
S.W. 201, 46 Tex.Civ.App. 309. 

17 C.J. p 830 note 48. 

47. Tex.—Gulf, etc., R. Ca. v. Halz- 
heuser, Civ.App., 45 SIW. 188. 

48. Tex.—Tweed v. Western Union 
Tel. Co., 166 S.W. 696, 177 S.W. 957, 
107 Tex. 247, affirming, Civ .App., 
138 S.W. Ili55v 

49. Tex.—^Western Union TeL Co. v. 
Tweed, Civ.App.,. 138 S,W. 1155, af¬ 
firmed 166‘ S.W. 696, m S.W. 957, 
107 Tex. 247. 

50. Ky.—Louisville, etc.,. RL. Co. v. 
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at substantial damages.Certain exceptions to 
this rule are recognized in actions for breach of 
contract of marriage, as shown in Breach of 


Marriage Promise, § 40 b, and certain cases of 
willful wrong,especially those cases affecting 
the liberty of personal security, ^nd especially 


Simrall, 104 S.W. 1011, 127 Ky. 
55, 31 Ky.Lc 1269, petition for mod¬ 
ification of opinion denied 104 S.W. 
1199 , 32 Ky.L. 240. 

La.—Payne v. Georgetown Lumber 
Co., 42 So. 475, 117 La. 983. 

Pa._Maher v. Philadelphia Traction 

Co., 37 A. 571, 181 Pa. 391. 

51. U.S.—Mees v. Western Union 
Telegraph Co., D.C.Fla., 55 P.2d 691 
—Jones V. Western Union Tele¬ 
graph Co., L.C.La., IS P,2d 6o0— 
By V. Western Union Telegraph & 
Cable Co., D.C.CaL, 298 F. 357—Da¬ 
vis V. Grantham, C.C.A.Tex., 295 F. 
132. 

4rk.—^Arkansas Motor Coaches v. 
Whitlock, 136 S.W.2d 184—W^right 

V. Husband, 99 S.W.2d 583, 193 

Ark. 347—Erwin v. Milligan, 67 S. 

W. 2d 592, 188 Ark. 658—^Wilson v. 
Wilkins, 25 S.W.2d 428, 181 Ark. 
137—Miles v. American Ry. Ex¬ 
press Co., 233 S.W. 930, 150 Ark. 
114. 

Colo.—Westesen v. Olathe State 
Bank, 240 P. 689, 691, 78 Colo. 217, 
44 A.L.R. 1484, citing Corpus Ju¬ 
ris. 

L.c.—Perry v. Capital Traction Co., 
32 P.2d 938, 59 App.D.C. 42, cer¬ 
tiorari denied 50 S.Ct. 31, 280 U. 
S. 577, 74 L.Ed. 627. 

C'a.—Clack v. Thomason, 195 S.E. 218, 
57 Ga.App. 253—Pollard v. Phelps, 
193 S.E. 102, 56 Ga.App. 408— 

Stephens v. Waits, 184 S.E. 781, 
53 Ga.App. 44—Georgia Power & 
Light Co. V. Haskins, 151 S.E. 668, 
40 Ga.App. 822—Pullman Co. v. 
Strang, 132 S.E. 399, 35 Ga.App. 59 
—^Hendricks v. Jones, 111 S.E. 81, 
28 Ga.App. 335—Hines v. Evans, 
105 S.E. 59, 25 Ga.App. 829— 

Charleston & W. C. Ry. Co. v. Hart, 
97 S.E. 866, 23 Ga.App. 161. 

Ind.—Boden v. Del-Mar Garage, 1S5 
N.E. 860, 2-05 Ind. 59. 

Kan.—Atchison, T. & S. F. R. Co. v. 

McGinnis, 26 P. 453, 46 Kan. 109. 
Ky.—North East Coal Co, v. Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 11, 
followed in North East* Coal Co. v- 
De Long, 70 S,W.2d 972, 254 Ky. 
22—Gardner v. Cumberland Tele¬ 
phone Co., 268 S.W. 1108, 207 Ky. 
249. 

Minn.—Bucknam v. Great Northern 
R. Co„ 79 N.W. 98, 76 Minn. 373— 
Renner v. Canfield, 30 N.W. 435, 
36 Minn, 90, 1 Ajm-S.R. 654. 

Me.—Herrick v. Evening Express 
Pub. Co., 113 A, 16, 120 Me. 138, 
23 i^.L.R. 358. 

Mass.—Canning v, WHliamstown, 1 
Cush, 451, 

Mich.—-Alexander v, Pacholek, 192 
N.W. (652, 222 Mich. 15 7—Ellsworth 
V. Massacar, 184 N.W. 408, 215 
Mich. SIL 


Miss.—Doherty v. Mississippi Pow¬ 
er Co., 173 So. 2S7, 178 Miss. 204— 
Mississippi Power Co. v. Byrd, 133 
So. 193, 160 Miss. 71—Mobile & O. 

R. Co. Fiannagan, 105 So. 740, 
141 Miss. 7—Gulf & S. I. R. Co. v. 
Beard, 93 So. 357, 129 Miss. 827— 
Bonelli v. Branciere, 90 So. 245, 
127 Miss. 556. 

Mo.—Chawkley v, IVabash Ry. Co., 
297 S.W. 20, 317 Mo. 782—Porter v. 
St. Joseph Ry., Light, Heat & Pow¬ 
er Co., 277 S.W. 913, 311 Mo. 66— 
State ex rel. and to Use of Renz v. 
Dickens, App., 95 S.W.2d 847—Ben¬ 
nett v. St. Louis-San Francisco Ry. 
Co., 7 S.W.2d 1028, 223 Mo.App. 2S 
—Gibbons v. W'ells, App., 293 S.IV. 
89—McCracken v. Swift & Co., 
1923, 250 S.W. 953, 212 Mo.App. 
558, affirmed 265 S.W. 91. 

Mont.—Cashin v. Northern Pac. Ry. 
Co., 28 P.2d 862, 866. 96 Mont. 92, 
quoting Corpus Juris. 

Neb.—Burke v. Western Union Tel¬ 
egraph Co., 291 N.W. 555, 137 Neb. 
878. 

N.J.—Spiegel v. Evergreen Cemetery 
Co., 186 A. 585, 117 N.J.Law 90. 
N.Y.—Stahl V. William Necker, Inc., 
171 N.Y.S. 728, 184 App.Div. 85— 
Furlan v. Rayan Photo Works, 12 
N.Y.S.2d 921, 171 Misc. 839—Smith 
V. Rector, etc., of Trinity Church 
in City of New York, 252 N.Y.S. 53, 
140 Misc. 301, affirmed 254 N.Y.S. 
922, 234 App.Div. 840. 

Ohio.—King v. City of Shelby, 178 
N.E. 22. 40 Ohio App. 195. 

Okl.—^Nail V. McCullough & Lee, 212 
P. 981, 88 Okl. 243. 

Or.—Rostad v. Portland Ry., Light & 
Power Co., 201 P, 184, 101 Or. 569. 
Pa.—Stone v. C. 1. T. Corporation, 184 
A. 674, 122 Pa.Super. 71—Haliiday 
V. Cienkowski, 32 Pa.Dist. & Co. 
410. 

Tex.—Michels v. Boruta, Civ.App., 
122 S-W.2d 216—Southwestern Bell 
Telephone Co. v. Cook, Civ.App., 30 

S. W.2d 497, error refused—Texas 
Power & Light Co. v. Taylor, Civ. 
App., 201 S.W. 205. 

Vt.—^Nichols V. Central Vermont Ry. 
Co., 109 A. 905, 94 Vt. 14, 12 A.L.R. 
333—Taft V. Taft, 40 Vt. 229, 94 
Am.D. 389. 

Va.—^Bowles v. May, 166 S.E. 550, 159 
Va. 419. 

Wash.—Cherry v. General Petroleum 
Corporation of California, 21 P.2d 
520, 172 Wash. 688—Stiles v. Pan- 
tages Theatre Co., 279 P. 112, 152 
Wash. 626—Gadbury v. Bleitz, 233 
P. 299, 300, 133 Wash. 134, 44 A.L. 
R. 425, quoting Corpus Juris — 
Barnes v. Bickle, 189 P. 998, 111 
Wash. 133. 

17 C.J. p 831 note 54. 


Humiliation and mental suffering of 
passenger wrongfully ejected or 
threa.tened with ejection as inde¬ 
pendent ground of recovery of com¬ 
pensatory damages, see Garners § 
S50. 

Mental distress purposely caused 
The law does not impose a gen¬ 
eral duty of care to avoid causing 
mental distress, and mental distress 
IS not actionable merely because pur¬ 
posely caused.—Clark v- Associated 
Retail Credit Men of Washington, D. 

C. , 105 P.3d 62, 70 App.D.C. 183. 

52. ^rk.—Wright v. Husband, 99 S. 
W.2d 583, 193 Ark. 347—Geyer v. 
Western Union Telegraph Co., 93 
S.W.2d 660, 192 Ark. 578—Erwin 
v. ATiliig^an, 67 S.W.2d 592, 188 Ark. 
658—Lyons v. Smith, 3 S.W.2d 9S2, 
176 Ark. 728. 

Colo.—^Fitzsimmons v. Olinger Mor¬ 
tuary Ass’n, 17 P.2d 535, 537, 91 
Colo. 544, citing Corpus Juris. 

D. C.—Clark v. Associated Retail 
Credit Men of Washington, D.C., 
105 F.2d 62, 70 App.D.C. 183. 

Ga.—Pollard v. Phelps, 193 S.E. 102, 
56 Ga.App. 408—Stephens v. Waits, 
184 S.E. 781, 53 Ga.App. 44—Amer¬ 
ican Sec. Co. V. Cook, 176 S.E. 798, 
49 Ga.App. 723. 

Ind.—^.Etna Life Ins. Co. v. Burton, 
12 N.E.2d 360, 104 Ind.App. 576. 
Minn.—Johnson v. Sampson, 208 N. 
W. 814, 167 Minn. 203, 46 A.L.R, 
772. 

Miss.—Saenger Theatres Corporation 

V. Herndon, 178 So. 86, 87, citing 

Corpus Juris. 

Neb.—La Salle Extension University, 
Chicago, Ill., V. Fogarty, 253 N.W. 
424, 126 Neb. 457, 91 A.L.R. 1491. 
N.J.—Spiegel v. Evergreen Cemetery 
Co., 186 A. 585, 587, 117 N.J.Law 
90, citing Corpus Juris- 
N.Y.—Sider v. Reid Ice Cream Co., 
211 N.Y.S. 582, 125 Misc. 835. 

Okl.—St. Louis-San Francisco Ry. 
Co. v. Clark, 229 P. 779, 104 Okl. 
24. 

Vt.—Nichols V. Central Vermont Ry. 
Co., 109 A, 905, 94 Vt. 14, 12 A.L.R. 
333. 

Wash.—Gadbury v. Bleitz, 233 P. 299, 
300, 133 Wash. 134, 44 A.L.R. 425, 
quoting Corpus Juris —Kneass v. 
Cremation Soc. of Washington, 175 
P. 172, 103 Wash. 521, 10 A.L.R. 
442. 

17 C.J. p 831 note 56. 

: 53- Ark..—^Wilson v. Wilkins, 25 S- 

W. 2d 428, 429, 181 Ark. 137, citing 

Corpus Juris. 

j Neb.—Kurpgeweit v. Kirby, 129 N.W- 
1 177, 88 Neb. 72, 33 L.R.A.,N,S., 98- 
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those cases affecting character or reputation,®^ or 
domestic relations of the injured person, in 
which cases mental suffering is recognized as the 
ordinary, natural, and proximate consequence of 
the wrong complained ofand damages for men¬ 
tal anguish and suffering have been held recover¬ 
able where the act complained of was done with 
such gross carelessness or recklessness as to show 
an utter indifference to the consequences.®'^ In 
any event, a very slight injury constituting a 
ground of action will support a recovery for ac¬ 
companying mental suffering;®^ loss or fracture 
of a limb or infliction of a wound is not neces¬ 
sary.® ^ 

There are some authorities, however, which, in 
opposition to the more generally adopted view, 
hold that mental pain and suffering alone may con¬ 
stitute ground for a recovery of substantial dam¬ 
ages.®^ These authorities, however, are for the 
most part confined to actions growing out of the 
failure properly to transmit and deliver telegraphic 
messages, and the subject of compensation for 
mental anguish in such cases is fully developed in 
the C.J.S. title Telegraphs and Telephones §§ 236- 
245, 251, also 62 C.J. p 253 note 89 et seq. 

Under the prevailing doctrine, sickness resulting 
from mental suffering or anguish will not afford 
an element of damage where there is no actual in¬ 
jury to person or property,particularly where 


it is not the natural or reasonable consequence of 
defendant’s alleged tort,®^ although it should be 
noted, as shown infra § 70 a, that there is some 
conflict in the decisions as to the consequence of 
fright or nervous shock. Mental pain and suffer¬ 
ing as such must be distinguished from pain and 
suffering ensuing from an injury to the nervous 
system, which is to be regarded as a physical in¬ 
jury, and as such sufficient in itself to support a 
recovery of damages.®^ 

A parent cannot generally recover damages for 
injury to his parental feeling.®^ Thus a parent 
cannot recover damages for anxiety for the safe¬ 
ty of his or her child placed in peril by the neg¬ 
ligence of another.®® Whether a parent can re¬ 
cover for mental distress and anxiety on account 
of physical injury sustained by a child is consid¬ 
ered in the C.J.S. title Parent and Child § 55, also 
46 C.J. p 1313 notes 64-66. 

§ 65. - Accompanying Physical Injury to 

Person Generally 

Mental pain and suffering directly and necessarily 
consequent upon a physical injury Is a proper element 
of damages. 

Mental pain and suffering as a direct and neces¬ 
sary consequence of a physical injury is a distinct 
element of damages,®® and the person injured is 


Mental suffering as element of dam¬ 
ages for: 

False imprisonment see the C.J.S. 
title False Imprisonment § 65 
also 25 C.J. p 559 note 65, p 560 
notes 66-74. 

Malicious prosecution see the C.J. 
S. title Malicious Prosecution § 
112 also 38 C.J. p 447 note-42. 

54. Mmn.—Johnson v. Sampson, 20S 
N.W. 814, 167 Minn. 203, 46 A.L.R. 
772. 

Bamages for mental suffering in ac¬ 
tions for libel or slander see the 
C.J.S. title Libel and Slander § 
243 also 37 C.J. p 117 note 56, p 118 
notes 57-60. 

55. Mass.—Stowe v. Heywood, 7 Al¬ 
len IIS—Phillips V. Hoyle, 4 Gray 
568. 

17 C.J. p 832 note 59. 

Mental anguish as element of dam¬ 
ages for seduction see the C.J.S. 
title Seduction §§ 25, 28, also 57 C. 
J. p 41 notes 31-32, p 43 notes 96- 
99. 

56. Ark.—^Wilson v. Wilkins, 25 S. 
W.2d 428, 429, 181 Ark. 137, citing 
Corpus Juris. 

17 C.J. p 832 note 60. 

57. Del.—Boyle v. Chandler, 138 A. 
273, 3 W.W.Harr. 323. 

Ga.—Pollard v. Phelps, 193 S.B. 102, 
56 Ga.App. 408, 


58. K.J.—Smith v. Montclair Brown 
& White Cab Co., 139 A. 904, 6 N. 
J.Misc. 57. 

Ohio.—Clark Restaurant Co. v. Rau, 
179 K.B. 196, 41 Ohio App. 23. 

17 C.J. p 832 note 61. 

Motorist receiving even slight in¬ 
juries as result of automobile colli¬ 
sion could recover for result of ner¬ 
vous shock and impairment of. health. 
—Yates V. Stevenson, 284 N.Y.S. 
838, 246 App.Div. 839. 

59. S.C.—Spaugh V.* Atlantic Coast 
Line R. Co., 155 S.E. 145, 158 S.C. 
25. 

60. Nev.—Burrus v. Mevada-Cali- 
fornia-Oregon R. Co., 145 P. 926, 
38 Nev. 156. 

17 C.J. p 832 note 62. 

Beceived treasure hunter 

Where plaintiff, informed by a for¬ 
tune teller that her relatives had 
buried gold on a third person's prem¬ 
ises, secured permission to dig 
thereon, and did so, and defendants 
without willful intention of doing 
plaintiff any injury filled a pot full 
of rocks and dirt, and buried it where 
plaintiff and other searchers found 
it as a “pot of gold," it being taken 
to a bank in accordance with direc¬ 
tions of a note found on top, and 
held for three days before opening 
in the presence of all heirs, when the 
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true character of the contents was 
discovered, defendants were liable to 
plaintiff and her heirs for the con¬ 
sequences of the disappointment and 
mental suffering thus occasioned.— 
Nickerson v, Hodges, 84 So. 37, 146 
La. 735. 

61. U.S.—Mees v. Western Union 
Telegraph Co., D.C.Fla., 55 P.2d 
691—Ey V. Western Union Tele¬ 
graph & Cable Co., D.C.Cal., 298 P. 
357. 

17 C.J. p 832 note 64. 

62. Ga.—Charleston & W. C. Ry. Co. 
V. Hart, 97 S.E. 866, 23 Ga.App. 
161. 

63. Mont.—Cashin v. Northern Pac. 
Ry. Co., 28 P.2d 862, 866. 96 Mont. 
92, quoting Corpus Juris. 

17 C.J. p 832 note 66. 

The rule stated in Corpus Juris 
was cited, but held inapplicable to 
the facts of the particular case.— 
Coopers v. Headers, 169 S.E. 685, 686, 
47 Ga.App. 89. 

64. Me.—Herrick v. Evening Ex¬ 
press Pub. Co., 113 A. 16, 120 Me. 
138, 23 A.L.R. 358. 

65. Me.—^Wyman v. Leavitt, 71 Me. 
227, 36 Am.R. 303. 

17 C.J. p 836 note 80. 

66. Ala.—B. P. Goodrich Co. v. 
Hughes, 194 So. 842, 239 Ala. 373. 
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entitled to compensation therefor,®'^ even though no 
recovery is sought for the physical injury.®^ The 
mental pain for which compensation may be had 
under this rule, however, must be such as accom¬ 
panies the physical injury and is fairly and rea¬ 
sonably the natural consequence which flows from 


it.®^ It is difficult, if not impossible, to conceive 
of physical suffering unaccompanied by mental 
pain,"'"^ and there are some cases which hold that 
physical amd mental pain cannot be made the sub¬ 
ject of distinct allowancesff^ 

Future mental suffering which is a necessary 


Ark.—Arkansas Motor Coaches v. 
Whitlock, 136 S.W.2<i 184—Der- 

mott Grocery & Commission Co. of 
Eudora v. Meyer, 101 S.W.2d 443, 
193 Ark. 591. 

Cal.—Kuhns v. Marshall, 186 P. 632, 

44 Cal.App. 588, 

Conn.—Bushnell v, Bushnell, 131 A. 

432, 103 Conn. 583. 44 A.L..R. 785. 
Ga.—Mitchell v. Mullen, 164 S.B. 276, 

45 Ga.App. 282—Christy Bros. Cir¬ 
cus V. Turnage, 144 S.E. 6S0, 38 
Ga.App. 581—Pullman Co. v. 
Strang, 132 S.E. 399, 35 Ga.App. 
59. 

Idaho.—Kinzell v. Chicago, M, & St. 
P. Ry. Co., 190 P. 255, 33 Idaho 
1 . 

Kan.—Clemm v. Atchison, T. & S. P. 

Ry. Co., 268 P. 103, 126 Kan. 181. 
Me.—^Davis v. Tobin, 163 A. 780, 131 
Me. 426. 

Mass.—Whalen v. City of Boston, 23 
N*.E.2d 93—Mitchell v. City of 

Springfield, 158 N E. 658, 261 Mass. 
188—Lewis v. City of Springfield, 
158 N.E. 656, 261 Mass. 183. 

Mo.—Brickey v. St. Louis Mer¬ 
chants* Bridge Terminal Ry. Co., 
259 S.W. 476—Mayne v. Kansas 
City Rys. Co., 229 S.W. 386, 287 
Mo. 235—Mason v. Down Town 
Garage Co., 53 S.W.2d 409, 227 

Mo.App. 297—Evans v. Clapp, 
App., 231 S.W. 79. 

Keb.—Dailey v. Sovereign Camp, W. 

• O. W., 184 N.W. 920, 106 Neb. 

767. j 

N.J.—Smith V. Montclair Brown & 
White Cab Co., 139 A. 904, 6 N.J. 
Misc. 57—Sharkey v. Herman 
Bros., 127 A. 525, 3 N.J.Misc. 126, 
affirmed Sharkey v. Heymann 
Bros., 130 A. 920, 102 N.J.Law 224. 
Okl.—City of Ada v. Smith, 175 P. 
924, 73 Okl. 280. 

S.C.—‘Spaugh V. Atlantic Coast Line 

R. Co., 155 S.E. 145, 158 S.C. 25. 
Tenn.—Goebel v. Fleming, 13 Tenn. 

App. 473. 

Tex.—Eastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S.W.2d 
750—Dallas Ry. & Terminal Co. v. 
Garrison, Civ.App., SO S.W.2d 1108, 
reversed on other grounds, Com. 
App., *45 S.w¥ed 183—Texas & N. 
O. R. Co. V. Cammack, Civ.App., 280 

S. W. 864, certiorari denied 47 S-Ct. 
Ill, 273 XJ.S. 720, 71 L.Ed. 858— 
Port Worth & D, C. Ry. Co. v. 
Kidwell, Civ.App., 249 S.W. 303, 
certified questions answered 245 
S.W. 667, 112 Tex. 89—Mackay Tel¬ 
egraph Cable Co. v. Armstrong, 
Civ.App., 241 S.W. 795. 

Vt*—^Humphrey v. Twin State Gas & 


Electric Go., 139 A. 440, 100 Tt. 
414, 56 A.L.R. 1011. 

17 C.J. p 832 note 67. 

Implied suffering 

Where it is shown that illness, 
nervousness, or bodily pain has re¬ 
sulted from personal injuries com¬ 
plained of, mental suffering wull be 
implied.—Texas Utilities Co. v. Dear, 
Tex.Civ.App., 64 S.W.2d 807, error 
dismissed. 

Miscarriage 

W.Va.—Malone v. Monongahela Val¬ 
ley Traction Co., 140 S.E. 340, 104 
W^.Va. 417. 

17 C.J. p 832 note 67 [a]. 

67. Cal.—Graham v. Yellow Cab Co. 
of Los Angeles, 13. P.2d 773, 125 
Cal.App. 141. 

D.C.—Perry v. Capital Traction Co., 
32 P.2d 938, 59 App.D.C. 42, cer¬ 
tiorari denied 50 S.Ct. 31, 280 U. 
S. 577, 74 L.Ed. 627. 

Ga.—^Williams v. Jones, 106 S.E. 616, 
26 Ga.App. 558—Hines v. Evans, 
105 S.E. 59, 25 Ga.App. 829. 

Kan.—Hendren v. Arkansas City, 
252 P. 218, 122 Kan. 361. 

Ky.—City of Paducah v. Brunnhop- 
er, 135 S.W.2d 413, 281 Ky. 177— 
Nussbaum v. Caskey, 32 S.W.2d 18, 
235 Ky. 640. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 1056, quoting 
Corpus Juris, and overruling 
Johnson v. Wells Fargo & Co., 6 
Nev. 224, 3 Am.R. 245. 

N.Y.—Furlan v. Rayan Photo Works, 
12 N.T.S.2d 921, 171 Misc. 839— 
Tracy v. Hotel Wellington Corpo¬ 
ration, 175 N.T.S. 100, affirmed 176 
N.Y.S. 923, 188 App.Div. 923. 

Or.—Rostad v. Portland Ry. Light 
& Power Co., 201 P. 184, 101 Or. 
569. 

‘W.Va.—Bond v. Baltimore & O. R. 
Co., 96 S.E. 932, 82 W.Va. 557, 5 
A.L.R. 201. 

17 C.J. p 833 note 68—58 C.J. p 578 
note 48. 

Recovery by parent in case of in¬ 
jury to child see the C.J.S, title 
Parent and Child § 55, also 46 C.J. 
p 1313 notes 64-66. 

XTulawful touchiagr of person's 
body, even though indirect, as pre¬ 
cipitation on body of any material 
I substance, and even though no phy¬ 
sical hurt ensues therefrom, con¬ 
stitutes physical injury to person 
authorizing recovery for mental suf¬ 
fering.—Christy Bros. Circus v. 
Turnage, 144 S.E. 680, 38 Ga.App. 
481. 


Internal injuries 

Rule precluding recovery for 
mental anxiety or distress, unac¬ 
companied by physical injury, is in¬ 
applicable, where defendant's negli¬ 
gence caused internal injury, caus¬ 
ing pain and suffering.—Hough v. 
Atchison, T. & S. F. Ry. Co., 3 P.2d 
499, 133 Kan. 757. 

Injury to foetus 

Pregnant woman may recover for 
physical injury to fcetus, including 
mental pain and suffering proximate- 
ly resulting therefrom.—Davis v. 
Murray, 113 S.B. 827, 29 Ga.App. 
120 . 

68. Ga.—Christy Bros. Circus v. 
Turnage, 144 S.B. 680, 38 Ga.App- 
581. 

69. Nev.—Babcock & Wilcox Co. v- 
Nolton, 71 P.2d 1051, 1056, 58 Nev. 
133, quoting’ Corpus Juris. 

Tex.—Pullman Co. v. Dudley, Civ. 
App., 77 S,W.2d 592, 594, citing 
Corpus Juris. 

17 C.J. p 834 note 69. 

Miscarriage 

Mental and physical pain result¬ 
ing from a miscarriage, but not 
mental anguish and suffering caused 
by the loss of the child, are ele¬ 
ments of damage in an action for 
the negligent injury causing the mis¬ 
carriage. 

Minn.—Morris v. St. Paul City R- 
Co., 117 N.W, 5G0, 105 Minn. 276. 
17 L.R.A.,N.S., 598. 

Mo.—^Vitale v. Biando, App., 52 S.W. 
2d 24, certiorari quashed State ex 
rel. Biando v. Haid, Sup., 60 S.W. 
2d 38. 

Or.—Wallace v. Portland Ry., Light 
& Power Co., 170 P. 283, 88 Or- 
219. 

Yt.—Bovee v. Danville, 53 Vt. 183. 
Yr.va.—Malone v. Monongahela Val¬ 
ley Traction Co., 140 S.B. 340, 
104 W.Va. 417. 

17 C.J. p 834 note 69 [c]. 

70 . Miss.—^AVestern Union Tel. Co. 
V. Rogers, 9 So. 823, 68 Miss. 74S, 
24 Am.S.R. 300, 13 L.R.A. 859. 

17 C.J. p 834 note 70. 

71 . Ill.—Joch V. Dankwardt, 85 Ill. 
331. 

Kan.—Salina v. Trosper, 27 Kan.. 
544. 

Nev.—Johnson v. Wells, 6 Nev. 224, 
3 Am.R. 245. 

Tex.—Galveston, etc., R. Co. v. Por- 
fert, 72 Tex. 344. 
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consequence of the physical injury is a proper 
element of damages.'^- 

§ 66. - Disfigurement 

GeneraSIy mental pain in contemplation of a perma¬ 
nent disfigurement is an element of damage; but there 
Is authority to the contrary. 

According to the weight of authority, mental 
pain in contemplation of a permanent mutilation 
or disfigurement of the person may be considered 
as an element of damage.'^^ There are authori¬ 
ties, however, which take a contrary view,*^^ or 
which hold that, while there can be a recovery for 
disfigurement, injury growing out of the contem¬ 


plation of disfigurement is too remote to be con¬ 
sidered as an element of damage.'^^ 

§ 57 . -Accompanying Injury to Another 

Distress caused fay sympathy for another's suffering, 
and fright due to a wrong against a third person are not 
compensable. 

As a general rule, the right of recovery for 
mental suffering resulting from bodily injuries is 
restricted to the person who has suffered the bod¬ 
ily hurt,*^^ and there can be no recovery for dis¬ 
tress caused by sympathy for another's suffering,'^ 
or for fright diie to a wrong against a third per- 
son.*^^ So the anguish of mind arising as to the 
safety of others who may be in personal peril 


72. Ky.—City of Richmond v. Hill, 
242 S.W. 867, 195 Ky. 566. 

Mo.—Brickey v. St. Louis Mer¬ 
chants' Bridge Terminal By. Co., 
259 S.W*. 476. 

Tex.—Eastern Iron & Metal Co. v. 
McMorrough, Civ.App., 135 S.'W. 

2d 750—Wells v. Ford. Civ.App., 
118 S.W.2d 420, error dismissed— 
Dallas Ry. & Terminal Co. v. Gar¬ 
rison, Civ.A'pp., SO S.W.2d 1108, re¬ 
versed on other grounds, Com. 
App., 45 S.W.2d 183—Texas & N. 
O, R. Co. V. Cammack, Civ.App., 
280 S.W. 864, certiorari denied 47 
S.Ct. HI. 273 U.S. 720, 71 L.Ed. 
858—Fort Worth & D. C. Ry. Co. 

V. Kidwell, Civ.App., 249 S.W. 303, 
certified questions answered 245 S. 

W. 667. 112 Tex. 89. 

17 C.J. p 764 note 5. 

BeasonaTble certainty required 

Recovery in personal injury ac¬ 
tion is limited, so far as mental an¬ 
guish is concerned, to compensation 
for consequences which have oc¬ 
curred up to time of trial or which 
it is reasonably certain will follow 
in the future, and jury may not con-i 
sider consequences which are only i 
Ukoly to occur.—Bellman v. San 
Francisco High School Dist., 81 P. 
2d S94. 11 Cal.2d 576. 

73. U.S.—Erie R. C«. v. Collins, N. 
Y., 40 S.Ct, 450, 253 U.is. 77. 64 L. 
Ed. 790, affirming 259 P. 172, 170 C. 
C.A. 240, which affirmed, D.C., Col¬ 
lins V. Erie R. Co., 245 P, 811. 

Ark,—^Perkins Oil Co. of Delaware 
V. Fitzgerald, 121 S.W.2d 877, 197 1 
Arlc. 14—Gaster v. Hicks, 25 S.W.! 
2d 760, ISl Ark. 299—Arkansas! 
Short Leaf Lumber Co. v. Wilkin¬ 
son, 243 S.W. 819, 154 Ark. 455. 
Ga.—^Abelman v. Ormond, 187 S.E. 
393, 53 Ga.App. 753—Fulton Bake¬ 
ry V. Williams, 141 S.E. 922, 37 Ga. 
App. 780. 

Kan.—Scott v. Cowan, 217 P. 698,1 
699, 114 Kan. 32, quoting Corpus | 
Juris. j 

Ky.—Warfield Natural Gas Co. v. 


Wright, 54 S.W.2d 666, 246 Ky. 
208. 

Me.—Conroy v. Reid, 168 A. 215, 132 
Me, 162. 

Mich-—^Main v. Grand Rapids, G. H. 
& M. Ry. Co., 174 N.W. 157, 207 
Mich. 473. 

Mo.—Hill V. Kansas City Rys. Co., 
232 S.W. 205, 289 Mo. 193. 

Okl.—^Muskogee Electric Traction 
Co. V. Wimmer, 194 P. 107, 80 Okl. 
11 . 

Tex.—City of Amarillo v. Rust, Civ. 
App., 64 S.W.2d 821—Dallas Ry. & 
Terminal Co. v. Garrison, Civ.App., 
20 S.W.2d 1108, reversed on other 
grounds, Com.App., 45 S.W.2d 183 
—Texas Power & Light Co. v. Mar¬ 
tin, Civ.App., 226 S.W. 451, dis¬ 
missed for want of jurisdiction— 
Texas Electric Ry. v. Whitmore, 
Civ.App., 222 S.W. 644, dismissed 
for want of jurisdiction. 

17 C.J. p 835 note 72, p 843 note 

21 . 

Bisfisrurement ordinarily concealed 
Fact that disfigurement will ordi¬ 
narily be concealed goes to amount 
of damage rather than right of re¬ 
covery.—Carlson v. Naddy, 232 N.W.: 
3, 181 Minn. 180. 

Fast, present, and future' anguish 

Plaintiffs disfigurement, which 
was pleaded, entitles her to damages 
for past, present, and future men¬ 
tal anguish.—^Pandjiris v. Oliver 
Cadillac Co., 98 S.W.2d 969, 389 Mo. 
711, 

74. Ill.—^Lake St. El. R. Co, v. 
Gormley, 108 Ill.App. 59. 

Miss.—Pan-American Petroleum Cor¬ 
poration V. Pate, 126 So. 480, 157 
Miss, 822, suggestion of error over¬ 
ruled 128 So. 870, 157 Miss. 822— 
Bonelli v. Branciere, 90 So. 246, 127 
Miss. 556. 

17 C.J. p 836 note 73. 

75. Idaho.—Giffen v, Lewiston, 65 
P. 545, 6 Idaho 231. 

Ind-—Harrod v. Bisson, 93 N.E. 1093, 
48 Ind.App- 549. 

17 C.J. p 835 note 74. 
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76. Ind-—Boden v. Del-Mar Garage, 
185 N.E. 860, 205 Ind. 59. 

La.—^Alston v. Cooley, 5 La.App. 
623. 

17 C.J. p 835 note 75. 
j Recovery by: 

I Husband for menta,! suffering 

[ caused by wife’s condition see 

the C.J.S. title Husband and 
Wife § 401, also 17 C.J. p 836 
note 81 and 30 C.J. p 969 notes 
93-94. 

Parent for mental suffering by 
reason of injury to child see the 
C.J.S. title Parent and Child § 
55, also 17 C.J. p 836 note 79 and 
46 C.J. p 1313 note 64. 

77. Cal.—^Kelly v. Pretz, 65 P.2d 
914, 19 Cal.App.2d 356. 

La.—^Alston v. Cooley, 5 La.App. 623. 
17 C.J. p 835 note 76. 

78. Cal.—^Kelly v. Pretz, 65 P.2d 
914, 19 Cal.App.2d 356. 

Minn,—Bucknam v. Great Northern 
R. Co., 79 N.W. 98, 76 Minn. 373. 
17 C.J. p 836 note 77. 

"Willful wrong 

(1) According to one view, dam¬ 
ages are not recoverable for fright 
or shock even when sustained as re¬ 
sult of willful act,, unless such act 
was directed toward person or prop¬ 
erty of person seeking recovery; 
hence plaintiff is not entitled to re¬ 
cover against administratrix of sis¬ 
ter’s murderer for fright or shock 
caused by viewing mutilated body of 
murdered sister.—Koontz v. Keller, 3 
N.E.2d 694, 62 Ohio App. 265.- 

(2) However, it has been held 
that, where defendant wrongfully 
beat plaintiff’s father in plaintiff’s 
sight and hearing, thereby causing 
her to be greatly frightened, and as 
consequence thereof she suffered 
miscarriage, defendant is liable to 
plaintiff for all damages which can 
be directly traced to his conduct, 
even though he was not aware of her 
presence or her delicate condition.— 
Lambert v. Brewster, 125 S.E. 244, 
97 W.Va. 124, 
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from the same cause cannot be taken into consid¬ 
eration.'^^ 

§ 68. - Accompanying Injury to Property 

!n the absence of fraud, mah’ce, or the like, mental 
anguish suffered in connection with an injury to prop¬ 
erty is not an element of damages. 

Under ordinary circumstances there can be no 
recovery for mental anguish suffered by plaintiff in 
connection with an injury to his property.^^ Where, 
however, the act occasioning the injury to the prop¬ 
erty is inspired by fraud, malice, or like motives, 
mental suffering is a proper element of damage.si 
In consonance with these principles it has been held 
that an injury to property alone will not support a 
recovery for fright occasioned by such injury.^- 

§ 69. - Accompanying Breach of Contract 

In the absence of tort, willful wrong, or circum¬ 


§ f)9 

stances indicating that such pain will be a natural and 
probable consequence of the breach, mental pain Is not 
an element of damages in an action for breach of con¬ 
tract. 

According to the weight of authority in an ac¬ 
tion for breach of contract, damages cannot be 
recovered for mental suffering alone, there being 
no allegation of any other damage.^'' However 
damages are recr;verable for mental anguish w'hert 
j the breach of contract is accompanied by willful, 
insulting, or wanton conduct;®'^ and, where the 
character of the contract is of such a nature that 
a natural and probable consequence of the breach 
will be to inflict mental pain or anguish upon the 
person to whom performance is due, some courts 
have held that the parties may be presumed to 
have contracted with reference to mental anguish 
as an element of damages and that a recovery may 
be had therefor.^S It has been held that the con- 


79.. Me.—Wyman v. Leavitt, 71 Me. 

227, 36 Am.R. 303. 

Minn.—^Keyes v. Minneapolis, etc,, 
Co., 30 N.W. 888, 36 Minn. 290. 

Resulting’ pliysical injuries 

(1) There can be no recovery for 
physical injuries sustained by one 
out of the range of ordinary physical 
peril as a result of the shock of wit¬ 
nessing another’s danger.—^Waube v. 
Warrington, 258 N.W. 497, 216 Wis. 
603, 98 A.L.R. 394. 

(2) Physical injuries consequent 
upon fright or shock generally see 
infra § 70 a. 

80. Ala.—F. Goodrich Co. v. 
Hughes, 194 So. 842, 847, 239 Ala. 
373, citing Corpus Juris. 

Ga,—Davis v. Hall, 94 S.E. 274, 21 
Ga.App. 265. 

K!y.—Stephens v. Schadler, 207 S.W. 
704, 182 Ky. 833. 

N.T.—Purlan v. Rayan Photo Works, 
12 N.Y.S.2d 921, 171 Misc. 839, 
Tex.—Michels v. Crouch, Civ.App., 
122 S.W.2d 211, 216, citing Corpus 
Juris. 

17 C.X p 836 note 82—43 C.J. p 1320 
note 76. 

Sentimental value 

Damages for sentimental value 
are not recoverable. 

N^M.—Wilcox V. Butt’s Drug Stores, 
35 P.2d 978, 38 N.M. 502. 

N.T.—Valentino v. Nasio Studio, 242 
N.T.S. 277, 136 Misc. 826. 

Tex.—City of Canadian v. Guthrie, 
Civ.App., 87 S.W.2d 316, 

81. Colo.—Sager v. Sisters of Mercy 
of Colorado, 256 P. 8, 81 Cfolo. 498, 
56 A.L.R. 655, 

Tex.—Michels v. Crouch, Civ.App., 
122 S.W.2d 211. 216, citing Corpus 
Juris. 

17 C.J. p 836 note 83. 

82. Tex,—Gulf, etc., R. Co. v. Trott, 


25 S.W. 419, 86 Tex. 412, 40 Am. 
S.R. 866. 

17 C.J. p 837 note 84. 

83. Ala.—F. Becker Asphaltum 
Roofing Co. V. Murphy, 141 So. 630, 
224 Ala. 655. 

Colo.—Westesen v. Olathe State 
Bank, 240 P. 6S9. 690, 78 Colo. 
217, 44 A.L.R. 1484, quoting Corpus 
Juris. 

Iowa.—^Wachtel v. National Alfalfa 
Journal Co., 176 N.W. 801, 190 
Iowa 1293. 

Ky.—Clark v. Life & Casualty Ins. 
Co., 53 S.W.2d 968, 245 Ky. 579, 84 
A.L.R. 1420—Combs v. Southern 
Bell Telephone & Telegraph Co., 38 
S.W.2d 3, 238 Ky. 341. 

Mass.—Stratton v. Posse Normal 
School of Gymnastics, 163 N.E, 905, 
265 Mass. 223. 

Minn.—Swanson v. First Nat. Bank, 
239 N.W. 900, 185 Minn. 89. 

N.T.—Boyce v. Greeley Square Hotel 
Co„ 126 N.E. 647, 228 N.T. 106, af¬ 
firming 168 N.T.S. 191, 181 App. 
Div. 61, dismissal of appeal de¬ 
nied 119 N.E. 1032, 223 N.T. 568 
—Purlan v. Rayan Photo Works, 
12 N.T.S.2d 921, 171 Misc. 839. 

Ohio^—Woodle v. Interstate Folding 
Box Co., 30 Ohio N.P.,N.S., 494. 
Okl.—^Koons V. Shelburne Motor Co., 
31 P.2d 573, 167 Okl. 634. 

Tex.—State Nat. Bank of Iowa Park 
V. Rogers, Civ.App., 89 S.W.2d 825. 
17 C.J. p 837 note 86. 

Breach of contract of: 

Carriage see Carriers § 671. 
Marriage see Breach of Marriage 
Promise § 40. 

Transmission of telegram see the 
C.J.S. title Telegraphs and Tele¬ 
phones §§ 236—245, 251, also 62 
C.J. p 253 note 90 et seq, p 275 
note 51 et seq. 

Transportation of: 

Baggage see Carriers §§ 902, 

903. 

Corpse see Carriers §§ 230, 274. 
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84. Colo,—McCreery v. driller's 
Grocerteria Co,, 64 P.2d 803, 99 
Colo. 499. 

Recovery for mental suffering in 
cases of willful wrong generally 
see supra § 64. 

Malicious hreach 

Intentional breach of contract 
without any justification is mali¬ 
cious, and photographer’s willful 
breach of contract to refrain from 
using photograph of subject for ad¬ 
vertising purposes would justify re¬ 
covery by subject of substantial 
damages for mental suffering, and 
in any event would entitle subject 
to nominal damages.—McCreery v. 
Miller’s Grocerteria Co., supra. 

85. Ala.—^Alabama Water Service 
Co. V. Wakefield, 163 So. 626, 231 
Ala. 112—Becker Roofing Co. v. 
Pike, 160 So. 692, 230 Ala. 289— 
P. Becker Asphaltum Roofing Co. 
V. Murphy, l4l So. 630, 224 Ala. 
655. 

Colo.—Fitzsimmons v. Olinger Mor¬ 
tuary Ass’n, 17 P.2d 535, 537, 91 
Colo. 544, citing Corpus Juris— 
Westesen v. Olathe State Bank, 240 
P. 689, 78 Colo. 217, 44 A.L.R. 

1484. 

Nev.—Babcock & Wilcox Co. v. Nol- 
ton, 71 P.2d 1051, 58 Nev. 133. 

Pa.—Reick v. Maple Hill Cemetery 
Ass’n, 31 Luz.L.Reg. 213. 

17 C.J. p 837 note 87. 

Concomitant physical pain 

Mental anguish concomitant with 
physical pain suffered through 
breach of contract to furnish medi¬ 
cal and hospital service is an ele¬ 
ment of damages.—Coffey v. North¬ 
western Hospital Ass’n, 189 P. 407, 
96 Or. 100, denying rehearing 183 
P. 762, 96 Or. 100. 

Breach authorizing* recovery of nom¬ 
inal damages 

It has been said that, in actions 
ex contractu, any breach of a con- 
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§ 70 


tracts contained in tickets of admission to places 
of amusement are not of this character.^® Fur¬ 
ther, the general rule first stated herein does not 
obtain as between a common carrier or an inn¬ 
keeper and an insulted and abused passenger or 
guest, or the proprietor of a public resort and a 
patron publicly ejected where the circumstances 
attending the breach of contract are of such a 
character as in themselves to constitute a tort, it 
has been held that there may be a recovery for in¬ 
jury to the feelings and mental suffering.^S Dam¬ 
ages for mental suffering in actions for breach of 
contract cannot in any event be recovered by one 
with whom there is no privity; such damages will 
be deemed too remote, and not a natural and prob¬ 
able consequence of the breach.S9 

§ 70 . - Particular Forms of Mental Suf¬ 

fering 

a. Fright or shock 


b. Humiliation, indignity, and insult 

c. Vexation or inconvenience 

d. Worry or apprehension of future 

consequences 

a. rrigM or Shock 

Fright or mental shock and the physical conse¬ 
quences thereof when such fright or shock accompanies 
a personal injury constitute elements of damagesj but 
mental suffering due to fright or shock alone does not, 
and the authorities are in conflict as to whether there 
may be- a recovery for the physical consequences of mere 
fright. 

Where fright or mental shock accompanies an 
injury to the person there may be a recovery there¬ 
for,or for the physical consequences resulting 
therefrom,^^ and the shock need not result ex¬ 
clusively from the physical injury, where both the 
injury and the shock were proximately caused 
by the same act.^^ According to the weight of 
authority, mental suffering due to fright or shock 
unaccompanied by any other element of actual 


tract entitling one to recover nom¬ 
inal damages will support a recovery 
for mental suffering without proof 
of injury to person or property.— 
Nashville, C. & St. L. Ry. v. Camp¬ 
bell. 101 So. 615, 212 Ala. 27. 

Zn Indiana 

(1) The rule of the text was an¬ 
nounced in an early case.—Renihan 
V, Wright, 25 N.E. 822, 125 Ind. 536, 
31 Am.S.R. 249, 9 L.R.A. 514. 

(2) But subsequent decisions con¬ 

sidered as overruling the former 
case have declared a contrary doc¬ 
trine.—Plummer v. Hollis, 11 N.E.2d 
140, 213 Ind. 43—^Western Union 

Telegraph Co. v. Ferguson, 60 N.E. 
674, 1080, 157 Ind. 64, 54 L.R.A. 846. 

86. R.I.—Buenzle v. Newport 
Amusement Assoc., 68 A. 721, 29 

R. I. 23, 14 L.R.A.,N.S., 1242. 

17 C.J. p 837 note 88. 

87- XJ.S.—^Emmke v. De Silva, C-C.A. 
Mo., 293 F. 17—Austro-American S. 

S. Co. v. Thomas, N.Y., 248 F. 231, 
160 C.C.A. 309, L.R.A.1918D 873. 

Mass.—Frewen v. Page, 131 N.E. 

475, 23S Mass. 499, 17 A.L.R. 134. 
17 C.J. p 837 note 87 [a] (6). 
Humiliation and mental suffering of 
passenger wrongfully ejected or 
threatened with ejection as ground 
of recovery of compensatory dam¬ 
ages generally see Carriers § 850. 
Besnlting' physical pain 

(1) As abnormal, unnatural, and 
excessive mental operations may, as 
well as physical operations, cause 
bodily suffering and distress, re¬ 
covery may be had from a defend¬ 
ant for physical pain and suffering 
resulting from injury to plaintifTs 
feelings caused by insulting conduct 
of defendant innkeeper.—^Boyce v. 


Greeley Square Hotel Co., 126 N.E. 
647, 228 N.Y. 106, affirming 168 N.Y. 
S. 191, 181 App.Div. 61, dismissal 
of appeal denied 119 N.E. 1032, 223 
N.Y. 568. 

(2) Physical results consequent 
upon fright generally see infra § 
70 a. 

88. Ala.—F. Becker Asphaltum 
Roofing Co. V. Murphy, 141 So. 630, 
224 Ala. 655. 

Colo.—Fitzsimmons v. Olinger Mor¬ 
tuary Ass'n, 17 P.2d 535, 537, 91 
Colo. 544, citing Corpus Juris. 

17 C.J. p 837 note 89. 

86. Tex.—Gulf, etc., R. Co. v. Over- 
ton, 110 S.W. 736, 101 Tex. 583, 
19 L.R.A.,N.S., 500. 

17 C.J. p 838 note 90. 

90- U.S.—Baltimore & O. R. Co. v. 

McBride, C.C.A.Ohio, 36 F.2d 841. 
Conn,—Israel v. Ulrich, 159 A. 634, 
114 Conn. 599—Block v. Pascucci, 
149 A. 210, 211, 111 Conn. 58. cit¬ 
ing Corpus Juris. 

Ga.—Elrod v. Brown Transfer & 
Storage Co., 187 N.E. 705, 54 Ga. 
App. 286—Central of Georgia Ry. 
Co. V. Barnes, 167 S.E. 217, 46 
Ga.App. 158—Pullman Co. v. 
Strang, 132 S.E. 399, 35 Ga.App. 59 
—Hines v. Evans, 105 S.E. 59, 25 
Ga.App. 829. 

Kan.—Clemm v. Atchison, T. & S. F. 

Ry. Co., 268 P. 103, 126 Kan. 181, 
Me,—Davis v. Tobin, 163 A. 780, 131 
Me. 426, 

N.H.—^Kenney v. Wong Len, 128 A. 
343, 81 N.H. 427. 

N.C.—Sparks v. Tennessee Mineral 
Products Corporation, 193 S.E. 31, 
212 N.C. 211—Kirby v. Jules Chain 
Stores Corporation, 188 S.E. 625, 
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627, 210 N.C. 808, citing Corpus Jh- 
ris. 

Tex.—Dallas Ry. <& Terminal Co. v. 
Garrison, Civ.App., 30 S.W.2d 1108, 
1109, citing Corpus Juris, and re¬ 
versed on other grounds, Com.App., 
45 S.W.2d 183—Cohen v. Hill, Civ. 
App., 286 S.W. 661. 

Vt.—Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 100 Vt 
414, 56 A.L.R. 1011. 

17 C.J. p 838 note 91. 

91. Conn.—^Block v. Pascucci, 149 A. 
210, 211, 111 Conn. 58, citing Cor¬ 
pus Juris- 

17 C.J. p 838 note 92. 

Concurring cause 

While there may be no recovery 
for mere fright, or injuries that are 
the direct consequence of it, there 
may be a recovery, where both in¬ 
juries and fright concur in produc¬ 
ing nervous shock, giving rise to 
damage. 

Ky.—Louisville & N. R. Co. v. Rob¬ 
erts, 269 S.W. 333. 207 Ky. 310. 
N.Y.—Comstock v. Wilson, 177 N.E. 
431, 257 N.Y. 231, affirming 247 
N.Y.S. 908, 232 App.Div. 720—Cohn 
V. Ansonia Realty Co., 148 N.Y.S. 
39, 162 App.Div. 791—Tracy v. 

Hotel Wellington Corporation, 175 
N.Y.S. 100, affirmed 176 N.Y.S. 923, 
188 App.Div. 923—Pareti v. New 
York Rys. Co., 172 N.Y.S. 388, 

92. U.S.—Baltimore & O: R. Co. v- 
McBride, C.C.A.Ohio, 36 F.2d 841. 

Condition coming through or with in- 
jury 

Whether nervous condition comes 
through, rather than with, physical 
injury, is not determinative of right. 
—Hunter v. Flefning, Mo.App., 7 S. 
W.2d 749, 
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damage cannot be made the basis of a recovery.®^ 
Likewise, in many jurisdictions there can be no 
recovery for physical results consequent upon such 
mere fright^'^ A more logical view is that, in 
the case of physical consequences of fright, the 


§ 70 

fright occasioned by defendanfs wrongful act is 
an intervening but not a controlling cause and that 
a recovery may be had for the physical consequenc¬ 
es as the natural and proximate consequences of 
the original wrongful act,^^ The rule, stated supra 


93. Cal.—Cook V. Maier, 92 P.2d 
434, 33 Cal.App.2d 581. 
j) —Perry v. Capital Traction Co., 
32 F.2d 93S, 59 App.D.O. 42, certio¬ 
rari denied 50 S.Ct. 31, 2 SO U.S. 
577. T4 L.Ed. 627. 

Qa.—Elrod V. Brown Transfer & 
Storage Co., 1S7 N.E. 705, 54 Ga. 
App. 2S6—Pullman Co. v. Strang, 
132 S.E. 399, 35 Ga.App. 59—Hines 

V. Evans, 105 S.E. 69, 25 Ga.App. 
82,9. 

—Kentucky Traction & Terminal 
Co. V. Roman’s Guardian, 23 S.W. 
2d 272, 232 Ky. 28.5—Louisville & 
N. R. Co. V. Roberts, 269 S.W. 333, 
207 Ky. 310—Sm.ith v. Gowdy, 244 
S.W. 678, 196 Ky. 281, 29 A.L.R. 
1353. 

Mich.—Alexander v. Pacholek, 192 N. 

W. 652, 222 Mich. 157. 

Mo.—^Weissman v. Wells, 267 S.W. 
400, 306 Mo. 82—Hunter v. Flem¬ 
ing. App., 7 S.W.2d 749. 

N.Y.—O’Brien v. Moss, 221 N.Y.S. 

621, 220 App.Div. 464. 

N.C.—Sparks v. Tennessee Mineral 
Products Corporation. 193 S.E. 31, 
212 N.C. 211—Kirby v. Jules Chain 
Stores Corporation, 188 S.E. 625, 
627, 210 N.C, 808, citing Corpus Ju¬ 
ris. 

Ohio.—Davis v. Cleveland Ry. Co., 21 
N.E.2d 169, 171, 135 Ohio St. 401, 
citing Corpus Juris—Koontz v. Kel¬ 
ler, 3 N,E.2d 694, 52 Ohio App. 265 
—Mancuso v. Cleveland Ry, Co., 
155 N.E. 243, 23 Ohio App. 493. 

Pa.—Koplin v. Louis K. Liggett Co., 
185 A. 744, 322 Pa. 333. reversing 
181 A. 381, 119 Pu.Super. 529— 
Boyle V. Philadelphia Rapid Trans¬ 
it Co., 134 A. 446, 286 Pa. 536—Ho- 
warth V. Adams Express Co., 112 
A. 536, 269 Pa. 280—Menaker v. 
Supplee-Wills-Jones Milk Co., 189 
A. 714, 125 Pa.Super. 76. 

Tenn.—Colsher v. Tennessee Electric 
Power Co., 84 S.W.2d 117, 19 Tenn. 
App. 166, 

Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed—Price V. Yellow Pine Pa¬ 
per Mill Co., Civ.App., 240 S.W. 
588. 

17 C.J. p 838 note 93. 

Ibule inapplicable to electric shock 
Ohio,—Community Traction Co. v. 
Wandtke, 167 N.E. 701, 32 Ohio 
App. 207. 

In Iiouisiana there may be recov- 
•ery for nervous shock if evidence 
concerning such nervous condition is 
sufficient to warrant belief that such 
injury was actually sustained, al¬ 
though there are no actual objective 


symptoms of injury.—Pecoraro v. 
Kopanica. App., 173 So. 203. 

94. Ky.—Kentucky Traction & Ter¬ 
minal Co V. Roman’s Guardian, 23 I 
S.W.2d 272, 232 Ky. 2S5—Smith 
V. Gowdy, 244 S.W. 67S, 196 Ky. 
281, 29 AL.R. 1353. 

N.J.—Justesen v. Pennsylvania R- 
Co., 106 A, 137, 92 N.J.Law 257. 

Ohio.—Davis v. Cleveland Ry. Co., 
21 N.E.2d 169, 171, 135 Ohio St- 
401, citing Corpus Juris. 

17 C.J. p 839 note 94. 

In Massachusetts 

(1) There can be no recovery for 
such physical injuries as may be 
caused solely by mental disturbance 
where there is no injury to the per¬ 
son from without.—^Wheeler v. Ba- 
lestri. 23 N.E.2d 132—Kisiel v. Holy¬ 
oke St. Ry. Co., 132 N.E. 622. 240 
Mass. 29—^Megathlin v. Boston EL R. 
Co., 108 N.E. 362, 220 Mass. 558— 
17 C.J. p 839 note 94. 

(2) The phrase “from without,” as 
so used excludes purely psychologi¬ 
cal or emotional consequences when 
they stand alone, but includes all 
physical injury not resulting solely 
from mental shock or emotional dis¬ 
turbances.—Freedman v. Eastern 
Massachusetts St. Ry. Co., 12 N.E.2d 
739, 299 Mass. 246. 

C3) So there can be no recovery 
where the connection of the physical 
illness with the fright is wholly in¬ 
ternal.—Freedman v. Eastern Massa¬ 
chusetts St. Ry. Co., supra. 

(4) But there can be a recovery if 
in fact physical injuries result other 
than those produced by mere mental 
disturbances even though there are 
no visible marks of injuries.—^Freed¬ 
man V. Eastern Massachusetts St. 
Ry. Co., supra—Kisiel v. Holyoke St. 
Ry. Co., supra—17 C.J. p 839 note 95 
[€]. 

In New York 

(1) Right to recover for conse¬ 
quences of fright, caused by unin¬ 
tentional negligence, depends on 
whether legal right of injured party 
was invaded.—Comstock v. Wilson, 
177 N.E. 431, 257 N.Y. 231, affirm¬ 
ing 247 N.Y.S. 908, 232 App.Div. 
720.. 

(2) No recovery can be had for in¬ 

juries sustained,by fright occasioned 
by negligence of another where there 
is no immediate personal injury.— 
Mitchell V. Rochester R. Co., 45 N. 
E. 354, 151 N.Y. 107, 56 Am.S.R. 604, 
34 L.R.A. 781. 3 Ann.Cas. 283— 

O'Brien v. Moss, 221 N.Y.S. 621, 220 
App.Div. 464—17 C.J. p 839 note 94. 

557 


Contra Sider v. Reid Ice Cream Co., 

211 N.Y.S. 5S2, 125 Misc. S35. 

95. Ala.—Central of Georgia Ry. Co. 
V-. Kimber, 101 So. 827, 212 Ala. 
102 . 

Ark.—Geyer v. Western Union Tele¬ 
graph‘Co., 93 S.W.2d 660, 192 Ark. 
578. 

Cal.—Lindley v. Knowlton, 176 P. 
440, 179 Cal. 298. 

Conn.—Biock v. Pascucci, 149 A. 210, 
111 Conn. 58. 

D.C.—Clark v. Associated Retail 
Credit Men of Washington, D.C., 
105 F.2d 62, 70 App.D.C. 183. 

Kan.—Clemm v. Atchison, T. & S. F, 
Ry. Co., 268 P. 103, 126 Kan. 181. 
La.—Laird v. Natchitoches Oil Mill, 
120 So. 692, 10 La.App. 191. 

Md.—Bowman v. Williams, 165 A. 
182, 164 Md. 397—Great Atlantic & 
Pacific Tea Co. v. Roch, 153 A. 22, 
160 Md. 1S9- 

Mont.—Cashin v. Northern Pac. Ry. 
Co., 28 P.2d 862. 866. 96 Mont. 92, 
quoting Corpus Juris. 

Neb.—Rasmussen Benson, 280 N. 

W. 890, 135 Neb. 232. 122 A.L.R. 
1475, affirming 275 N WL 674, 133 
Neb. 449, 122 A.L.R. 1468—Netusil 
V. Novak, 241 N.W. 531, 122 Neb. 
749—Netusil v. Novak, 235 N.W. 
335, 120 Neb. 751. 

N.H.—Chiuchiolo v. New England 
Wholesale Tailors, 150 A. 540, 84 
N.H. 329. 

N.C.—Sparks v, Tennessee Mineral 
Products Corporation, 193 S.E. 31, 

212 N.C. 211—Kirby v, Jules Chain 
Stores Corporation, 188 S.E. 625, 
627, 210 N.C. 808, citing Corpus Ju¬ 
ris. 

Tenn.—Colsher v. Tennessee Electric 
Power Co.. 84 S.W.2d 117, 19 Tenn. 
App. 166. 

Tex.—El Paso Electric Ry. Co. v. 
Furber, 100 S.W. 1041, 45 Tex.Civ. 
App. 348, error refused. 

Wis.—Sundquist v. Madison Rys. Co., 
221 N.W. 392, 197 Wis. 83, 

17 C.J. p 839 note 95. 

Definite nervous disturbances or 

disorders caused by mental shock or 
excitement are ‘‘physical Injuries” 
for which damages may be recov¬ 
ered.—Dryden v. Continental Baking 
Co., 77 P.2d 833, 11 Cal,2d 33. 

Causal couuectlou essential 

To recover for fright followed by 
I physical injury, causal connection 
proceeding in an unbroken course 
from fright to physical injury must 
be shown.—Cook v. Maier, 92 P.2d 
434, 33 Cal.App.2d 581. 
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§ 70 

§ 64 , allowing a recovery for mental suffering 
alone, in cases of willful tort, will, it has been held, 
permit a recovery for injury flowing from fright 
alone caused by the wanton and willful acts of 
defendant;^® and a similar rule has been applied 
where the fright was occasioned by defendant 
when in the act of committing a trespass.^^ It is 
obvious that there can be no recovery for fright 
which is not the natural and proximate conse¬ 
quence of defendant’s act,98 and of a legal wrong 
against piaintiff.99 The rule permitting recovery 
for fright does not require‘that the direct physical 
injuries be permanent or severed Although the 


sole physical injury may have resulted from an 
attempt to escape actual danger, damages are re¬ 
coverable for an impairment of health occasioned 
by the consequential fright.^ 

b. Humiliation, Indignity, and Insult 

A recovery may be had for mental pain caused by 
humiliation, indignity, or insult proximately resulting 
from the injury complained of. 

Subject to the limitations already stated supra 
§§ 17-36, 63-69, a recovery may be had for mental 
pain and injury to the feelings occasioned by 
humiliation, indignity, or insult,8 unless the claim 


Miscarriage due to fright may be 
recovered for. 

Iowa.—Holdorf v. Holdorf, 169 N.W. 
737, 185 Iowa 838. 

Kan.—Townsend v. Seefeld, 169 P- 
1157, 102 Kan. 302. 

Neb.—Hanford v. Omaha & C. B. St. 
Ry. Co., 203 N.W. 643, 113 Neb. 
423, 40 A.L.R. 970. 

Tex.—Hill V. Kimball, 13 S.W. 59, 76 
Tex, 210, 7 Li.R.A. 618—Levine v. 
Trammell, Civ.App., 41 S.W.2d 334, 
error refused.—Price v. Yellow 
Pine Paper Mill Co., Civ.App., 240 
S.W. 588. 

Wash.—Frazee v. Western Dairy 
Products, 47 P.2d 1037, 182 Wash. 
678. 

W.Va.—Lambert v. Brewster, 125 
S.E. 244, 97 W.Va. 124. 

In Q-eorgia 

(1) No recovery can be had on ac¬ 
count of fright or mental anguish 
alone, caused by less than such gross 
negligence on the part of one ac¬ 
quainted with the condition of 
plaintiff, or with the facts and cir¬ 
cumstances surrounding plaintiff, as 
would authorize the conclusion that 
defendant must have known that 
certain definite physical injuries 
would naturally flow from or follow 
the fright or nervous excitement 
brought about by him; or unless the 
fright or mental anguish resulting in 
physical injuries or impairment of 
health should have been brought 
about deliberately, maliciously, or 
wantonly by the defendant, through 
an utter disregard of the natural 
and probable consequences to the in¬ 
jured party, or from a wilful intent 
so to injure the party.—Clack v. 
Thomason, 195 S.E. 218, 67 Ga.App. 
253—Candler v. Smith, 179 S.E. 395, 
50 Ga.App, 667—Central of Georgia 
Ry. Co. V. Barnes, 167 S.E. 217, 46 
Ga.App. 158—^Walton v. Rankin- 
Whitten Realty Co., 161 S.E, 276, 44 
Ga.App. 288—Logan v. Gossett, 140 
S.E. 794, 37 Ga.App. 516—Pettett v. 
Thompson, 125 S.E. 779, 33 Ga.App. 
240—Goddard v. Watters, 82 S.E. 304, 
14 Ga.App. 722. 

(2) But there may be a recovery 
wher'^ there is some physical injury 


attending fright or where fright 
produces some physical or mental 
impairment directly resulting from 
wrongful act.—Gardner v. Newnan 
Hospital, 198* S.E. 122, 58 Ga.App. 
104—Elrod V. Brown Transfer & 
Storage Co., 187 S.E. 705, 54 Ga.App. 
286—Candler v. Smith, 179 S.E. 395, 
50 Ga.App. 667—^Atlanta Hub Go. v. 
Jones, 171 S.E. 470, 47 Ga.App. 778 
—Pettett V. Thompson, supra—Hines 
V. Evans, 105 S.E. 59, 25 Ga.App. 
829. 

96. Ark.—Geyer v. Western Union 
Telegraph Co., 93 S.W.2d 660, 192 
Ark. 578—^Erwin v. Milligan, 67 S. 
W.2d 592, 188 Ark. 658—Rogers v. 
Williard, 223 S.W. 15, 144 Ark. 587, 
11 A.L.R. 1115. 

Ga.—^American Surety Co. v. Smallon, 
194 S.E. 35, 56 Ga.App. 746—At¬ 
lanta Hub Co. V. Jones, 171 S.E. 
470, 47 Ga.App. 778. 

Minn.—Johnson v. Sampson, 208 N. 
W. 814, 167 Minn. 203, 46 A.L.R. 
772. 

Tex.—St. Louis S. W. Ry. Co. v. Al¬ 
exander, 172 S.W. 709, 106 Tex. 
518—Levine v. Trammell, Civ.App., 
41 S.W.2d 334, error refused. 

17 C.J. p 840 note 97. 

97. 1)1.—Chicago & N. W. R. Co. v. 
Hunerberg, 16 Ill.App. 387. 

Mo.—Mollman v. Union Electric 
Light & Power Co., 227 S.W. 264, 
206 Mo.App. 253—Bouillon v. La¬ 
clede Gaslight Co., 129 S.W. 401, 
148 Mo.App. 462. 

Repeated trespasses 
As damages from blasted rock 
thrown upon house and premises, 
plaintiff could recover for fright and 
mental suffering which was proxi¬ 
mate and natural consequence of re¬ 
peated trespasses.—J. B. McCrary 
Co. V. Phillips, 130 So. 805, 222 Ala. 
117. 

98. Ill.—^Philipps V. Dickerson, 85 
Ill. 11, 28 Am.R. 607. 

17 C.J. p 840 note 98. 

Fain and suffering resulting from 
fright constitute proper element of 
damage, although no physical vio- 
j lence be done to plaintiff’s person, 
provided that injury is proximate 
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result of negligent act, or is nat¬ 
ural and probable consequence there¬ 
of.—Cherry v. General Petroleum 
Corporation of California, 21 P.2d 
520, 172 Wash. 688. 

99. Minn.—Sanderson v. Northern 
Pac. R. Co., 92 N.W. 542, 88 Minn. 
162, 97 Am.S.R. 509, 60 L.R.A. 403. 
17 C.J. p 840 note 99. 

1 . Conn.—Israel v. Ulrich, 159 A. 
634, 114 Conn. 599—Block v. Pas- 
cucci, 149 A. 210, 111 Conn. 58. 

Mass.—Kisiel v. Holyoke St. Ry. Co., 
132 N.E. 622, 240 Mass. 29. 

17 C.J. p 840 note 1. 

Lack of external force 

(1) Restaurant patron was enti¬ 
tled to damages for physical suffer¬ 
ing and "fright" resulting from find¬ 
ing dead mouse in food taken into 
her mouth, "fright" including dis¬ 
tress of mind, and lack of external 
force not barring recovery.—Kenney 
V. Wong Len, 128 A. 343, 81 N.H. 427. 

(2) So, where fright and nausea 
and consequent mental and physical 
suffering result when a person takes 
into his mouth matter he thinks is 
deleterious, injurious or poisonous, 
those who are found to be to blame 
for the presence of the foreign mat¬ 
ter are responsible, notwithstanding 
the matter may he in fact more or 
less harmless and the person’s con¬ 
dition largely psychic.—Coca-Cola 
Bottling Co. of Arkansas v. Lang¬ 
ston, 127 S.W.2d 263, 198 Ark. 59. 

2. U.S.—Pennsylvania Co. v. White, 
Ohio, 242 F, 437, 155 C.C.A. 213. 

3 . U.S.—Erie R. Co. v. Collins, N.Y., 
40 S.Ct. 450, 253 U.S. 77, 64 L.Ed. 
790, affirming 259 F. 172, 170 C.C.A. 
240, which affirmed, D.C., Collins v. 
Erie R. Co., 245 F. 811—^^mmke v. 
De Silva, C.C.A.Mo., 293 F. 17— 
Austro-American S. S. Co. v. Thom¬ 
as, N.T., 248 F, 231, 160 C.C.A. 309, 
L.R.A.1918D 873. 

Ark.—Perkins Oil Co. of Delaware v. 
Fitzgerald, 121 S.W.2d 877, 197 

Ark. 14—Erwin v. Milligan, 67 S. 
W.2d 592, 188 Ark. 658~Gaster v. 
Hicks, 25 S.W.2d 760, 181 Ark. 299 
—Lyons v. Smith, 3 S.W.2d 982, 
176 Ark, 728—^Arkansas Short Leaf 
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is too remotely connected with the injury com¬ 
plained of.^ 

c. Vexation or Inconyenience 

Physical inconvenience may constitute an element of 
damages, but mere annoyance or lack of personal en¬ 
joyment does not. 

While physical inconvenience to which plaintiff 
has been subjected may constitute an element of 
damages,^ there can be no recovery for mere vex¬ 
ation or annoyance.® Lack of personal enjoyment 
occasioned by an injury is too uncertain as to 
means of ascertainment to permit of being an ele¬ 
ment of damages.*^ 

d. Worry or Apprehension of Future Conse¬ 

quences 

Mental suffering occasioned by the apprehension of 
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future consequences of a physical Injury is allowed in 
some instances and denied in others. 

Mental anguish to be an element of recovery 
must be actual and not the result of imagination 
or unfounded apprehension.^ In some cases it 
has been held that there may be a recovery for 
mental suffering occasioned by the apprehension 
of future consequences of a physical injury,^ as, 
for example, where the jury has been permitted 
to consider plaintiff’s anxiety and apprehension 
as to the effect of the injury upon his future abil¬ 
ity to earn a livelihood,or as affecting his fu¬ 
ture sanity.^^ In other cases a recovery has 
been denied,^^ particularly where the worry or 
apprehension was because of the circumstances 
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Lumber Co. v. Wilkinson, 243 S.W. 
819, 154 Ark. 455. i 

Ga.—Christy Bros. Circus v. Turnage, 
144 S.E. 680, 38 Ga.App. 581. i 
La.—Davis v. Lindsay Furniture Co., 
138 So. 439, 19 La.App. 169~-Cas- 
par V. Prosdame, 14 So. 317, 46 La. 
Ann. 36. 

Mich.—Main v. Grand Rapids, G. H. 
& M. Ry. Co., 174 N.W. 157, 207 
Mich. 473. 

Mo.—Mason v. Down Town Garage 
Co., 53 S.W.2d 409, 227 Mo.App. 
297, 

Neb.—Dailey v. Sovereign Camp, W. 

O. W., 184 N.W. 920, 10$ Neb. 767. 
Okl.—St, Louis-San Francisco Ry. 

Co. V. Clark, 229 P. 779. 

17 C.J. p 841 note 4. 

Invasion of right of privacy 

Plaintiff could recover for invasion 
of right of privacy by publication of 
notice respecting plaintiff’s indebted¬ 
ness reasonable compensation for 
mortification and humiliation.— 
Brents v. Morgan, 299 S.W. 967, 221 
Ky. 765, 55 A.L.R. 964. 

Kecovery held ijroperly denied un¬ 
der pleadings and proof.—Colsher v. 
Tennessee Electric Power Co., 84 S. 
W.2d 117, 119 Tenn.App. 166. 

•4, Iowa.—Manning v. Spees, 246 N. 

W. 603, 216 Iowa 670. 

Mass.—Stratton v. Posse Normal 
School of Gymnastics, 163 N.E, 
905, 265 Mass. 223. 

Wis.—Gatzow v. Buening, 81 N.W. 

1003, 106 Wis. 1, 80 Am.S.R. 1. 

17 C.J. p 841 note 5. 

Judicial proceedings 

An action will not lie to recover 
damages for disgrace and disrepute 
occasioned by the advertisement and 
sale of property in judicial proceed¬ 
ings instituted to foreclose a fraud¬ 
ulent mortgage.—Gore v. Condon, 39 
A. 1042, 87 Md, 368, 67 Am.S.R. 352, 
40 L.R.A. 382. ' 

5. Ala.—Becker Asphaltum Roof¬ 
ing Co. V. Murphy, 141 So. 630, 224 
Ala. 655. 


Okl.—City of Cushing v. High, 175 P. 

229, 73 Okl. 151. 

17 C.J. p 841 note 7. 

Failure to enter satisfaction of judg¬ 
ment see the C.J.S. title Judgments 
§ 582, also 34 C.J. p 731 note 83. 
Damages for placing nails in high¬ 
way were damages to automobile and 
other damage plaintiff suifered be¬ 
cause of delay in journey, for vexa¬ 
tion and annoyance, and for mental 
anguish and pain.—Bryson v. Phelps, 
125 So. 795, 23 Ala.App. 346, certio¬ 
rari denied 125 So. 798, 220 Ala. 389. 

6. Ga.—Georgia R., etc., Co. v. Ba¬ 
ker, 68 S.E. 88, 1 Ga.App. 832. 
Iowa.—Root V. Des Moines City R. 

Co., S3 N.W. 904. 113 Iowa 675. 

17 C.J. p 841 note 8. 

7* Ind.—Columbus v. Strassner, 25 
N.E. 65, 124 Ind. 482. 

17 C.J. p 842 note 9. 

8. Ark.—^Western Union Tel. Co. v. 
McKenzie, 131 S.W. 684, 96 Ark. 
218, 221, 49 L,R.A.,N.S., 296. 

17 C.J. p 842 note 10. 

9 . N.H.—Smith v. Boston & M. R. 
R., 177 A. 729, 87 N.H. 246. 

Ohio.—^Ward Baking Co. v. Trizzino, 
161 N.E. 557, 27 Ohio App. 475. 
Tex.—Texas & P. Ry. Co. v. Crock¬ 
ett, Civ.App., 298 S.W. 654. 

17 C.J. p 842 note 11. 

Dread of future illness or death 
One may recover for mental an¬ 
guish from reasonable dread of fu¬ 
ture illness or death as result of in¬ 
jury.—Elliott V, Arrowsmith, 272 P. 
32, 149 Wash. 631—17 C.J. p 842 note 
11 [a]. 

Dear of miscarriage 
Ala.—Macke v. Sutterer, 141 So. 651, 
224 Ala. 681. 

Injury precluding operation for dis¬ 
ease 

Where plaintiff at the time of the 
accident was suffering from a malig¬ 
nant disease of a private nature 
which required a prompt, surgical 
operation if a fatal result was to be 
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averted, and the accident so injured 
plaintiff’s heart as to render the op¬ 
eration impossible of success, and 
plaintiff, through her physician, 
learned these facts, her mental anx¬ 
iety and distress over the fact that 
the condition of her heart would not 
admit of an operation which would 
otherwise be an available cure was 
the proximate result of her injury, 
and a proper element of recoverable 
damages.—Halloran v. New England 
Telephone & Telegraph Co., 115 A. 
143, 95 Vt, 273, 18 A.L.R. 554, 

Birth of deformed child 

Pregnant woman sustaining injury 
of such nature as to produce appre¬ 
hension that she will give birth to 
deformed child, may recover for her 
mental suffering, although such de¬ 
formity does not occur; and where, 
as result of injury to foetus, child is 
born deformed, mother may recover, 
not only for the physical injury, but 
also for mental suffering on account 
of mortification and disappointment 
at birth of deformed child, and, as 
this suffering may be permanent, its 
permanency may be considered in 
computing damages.—Davis v. Mur¬ 
ray, 113 S.E. 827, 29 Ga.App. 120. 

10. Ala.—Atlantic Coast Line R. Co. 
v. Russell, 111 So. 753, 215 Ala. 600. 

Cal.—May v. Farrell, 271 P. 789, 94 
Cal.App. 703—Jones v. United Rail¬ 
roads of San Francisco, 202 P. 919, 
54 Oal.App. 744. 

Ga.—Rome Ry. & Light Co. v. Duke, 
105 S.E. 386, 26 Ga.App. 52. 

17 C.J. p 842 note 12. 

11. N.H.—Walker v. Boston, eta, R. 
Co., 51 A. 918, 71 N.H. 271. 

12. La.—Hunt v. Bundle, 120 So. 
696, 10 La.App. 604. 

Mo.—Pandjiris v. Oliver Cadillac Co., 
98 S.W.2d 969, 339 Mo. 711. 

17 C.J. p 842 note 14. 

Apprehension of death 

An injured person cannot recover 
damages for mental anguish con- 
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or conditions of others.^s Future mental anguish 
which may be suffered by plaintiff from a con¬ 
templation of what may occur as a result of the 
injury cannot be considered.^^ The rule exclud¬ 
ing mental suffering experienced after the injury 
and through the contemplation of the condition 
and situation of the person injured, or of the 
difficult or destitute position in which the family 
of such person is placed, will not exclude anguish 


of mind at the time of the occurrence occasioning 
the injury, due to apprehension that the person 
injured is to be immediately separated from his 
wife and family by deathT^ Mere anxiety of 
mind, unconnected with bodily injury, cannot as 
a general rule be included in the assessment of 
damages, unless the injury complained of is ac¬ 
companied by circumstances of malice or wanton 
disregard of the rights of others.^® 


a MEASURE AND AMOUNT 


T. In General 


§71. General Rule 

stated broadly, the measure of compensatory dam¬ 
ages is such sum as will compensate the person injured 
for the loss sustained, with the least burden to the 
wrongdoer consistent with the idea of fair compensation. 

Definite rules which will measure the extent of 
recovery in all cases even of a particular class 
are difficult to formulate owing to the considera¬ 
tion which must be given in each case to its specific 
and perhaps peculiar surrounding circumstances^'^ 
Stated in broad terms, however, the measure of 


’ damages is such sum as will compensate the per¬ 
son injured for the loss sustained,with the least 
burden to the wrongdoer consistent with the idea 
of fair compensation, and with the duty upon the 
person injured to exercise reasonable care to miti¬ 
gate the injury, according to the opportunities 
that may fairly be or appear to be within his 
reach,and the same rule obtains whether the 
loss is claimed for injury to property, personal in¬ 
jury, or breach of contract.^O While the funda- 


sistinff of apprehension which he 
felt, during- the period of convales¬ 
cence, of a fatal termination of his 
injuries, as such damag-es would be 
mental anguish not accompanied by 
the present infliction of physical in¬ 
jury.—^Lake Erie & W. R. Co. v. 
Johnson, 133 N.E. 732, 191 Ind. 479. 
Pear of miscarriagre or deformity of 
child 

Mich.—^Nevala v. City of Ironwood, 
205 N.W. 93, 232 Mich. 316, 50 A. 
L.R. 1189. 

13. N.C.—Ferebee v, Norfolk South¬ 
ern R. Co., 79 S.E. 685, 163 N.C. 
351, 52 L.R.A.,N.S., 1114. 

Or.—Maynard v. Oregon, etc., Nav. 
Co., 78 P. 983, 46 Or. 15, 68 L.R.A. 
477. 

17 C.J. p 842 note 15. 

14. Ill.—Illinois Cent. R. Co. v. Cole, 
46 N.E. 275, 165 Ill. 334. 

17 C.J. p 765 note 11. 

15. N.H.—Sanders v- Boston, etc,, 
R. Co., 92 A, 546, 77 N.H. 381. 

16. U.S.—The Black Gull, C.C.A.N. 

Y-, 82 F.2d 758, modifying, D.C., 
Peterson v. United New York San¬ 
dy Hook Pilots Ass’n, 11 F.Supp. 
411, certiorari denied American 
Diamond Lines v, Peterson, 56 S. 
Ct 954, 298 U.S. 684, 80 L.Ed. 

1404 and Black Gull American 
Diamond Lines v. Peterson, 56 S. 
Ct. 954, 298 U.S. 684, 80 L.Ed. 1404. 

17 C.J. p 843 note 18. 

17. Ala.—Rickenbaugh v. Asbury, 
185 So. 181, 28 Ala.App. 375, quot¬ 


ing Corpus Juris and certiorari 
denied 185 So. 187, 237 Ala. 7. 

17 C.J. p 844 note 37. 

18. U.S.—In re Schuyler, Chadwick 
& Burnham, C.C.A.N.Y., 63 P.2d 
241. 

Cal.—Staub v. Muller, 60 P.2d 283, 7 
CaL2d 221. 

Iowa.—Independent School Dist. of 
Council Bluffs v. First Nat. Bank, 
194 N.W, 196, 196 Iowa 1171—In¬ 
ternational Harvester Co. of Amer¬ 
ica V. Chicago, M. & St. P. Ry. 
Co., 172 N.W. 471, 186 Iowa 86. 
Ohio.—Reliance Art Metal v. West¬ 
ern Bank & Trust Co., 19 N.B.2d 
289, 60 Ohio App. 39. 

Pa.—Sechrist v. Bowman, 161 A. 332, 
307 Pa. 301—^Yorkshire Worsted 
Mills V. National Transit Co., 28 
Del.Co. 402. 

Tex.—Security State Bank of Tahoka 
V. Spinnler, Civ. App., 78 S.W.2d 
275. 

“Actual” damages 

‘'The damages recovered by an in¬ 
jured party have always been limit¬ 
ed to his ‘actual' damages,"—Con¬ 
necticut Railway & Lighting Co. v. 
Palmer, Conn., 59 S.Ct. 316, 323, 305 

U. S. 493, 83 L.Ed. 309, reversing, C. 
C.A., In re New York,' N. H. & H. 
R. Co., 95 P.2d 483, certiorari granted 
Connecticut Ry. & Lighting Co. v. 
Palmer, 59 S.Ct. 65, 305 U.S. 584, 83 
L.Ed. 369, certiorari denied Palmer 

V. Connecticut Ry. & Lighting Co., 
59 S.Ct. 70, 305 U.S. 599, 83 L.Ed. 380. 

Compensation is g-uiding rule in 
damages.—Title & Trust Co. v. U. 
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S. Fidelity & Guaranty Co., 7 P.2d 
805, 138 Or. 467, affirming 1 P.2d 1100, 
138 Or. 467. 

“The primary purpose of rules for 
the measurement of damag'js is to 
give fair and just compensation for 
loss, and no rule which would de¬ 
feat this purpose when applied to 
the facts of a particular case should 
be followed in that case."—Davis v. 
Standard Rice Co., Tex.Civ.App., 293 
S.W. 593, 598. 

19. Ala,.—Rickenbaugh v. Asbury, 
185 So. 181, 185, 28 Ala.App. 375, 
quoting Corpus Juris, and certio¬ 
rari denied 185 So. 187, 237 Ala. 7. 
Anz.—S. A. Gerrard Co. v. Pricker, 
27 P.2d 678, 680, 42 Ariz. 503, quot¬ 
ing Corpus Juris. 

Iowa.—International Harvester Co. 
of America v. Chicago, M. & St. P. 
Ry. Co., 172 N.W. 471, 186 Iowa 
86 . 

17 C.J. p 844 note 38. 

20- Ala.—Rickenbaugh v. Asbury, 
185 So. 181, 185, 28 Ala.App. 375, 
quoting Corpus Juris and certiorari 
denied 185 So. 187, 237 Ala. 7. 
Minn.—Johnson v. Gustafson, 277 
N.W. 252, 201 Minn. 629. 

Porto Rico.—Castle v. Zorilla, 8 Por¬ 
to Rico Fed. 491. 

17 C.J. p 844 note 39. 

Contract or tort 

(1) The rules governing assess¬ 
ment of damages are the same in ac¬ 
tions upon a breach of contract as 
in tort, except where a tort is com¬ 
mitted under such circumstances 
that law would allow exemplary 



25 C.J.S. 


DAMAGES 


mental rule of the law is to award compensation, 
yet rules for ascertaining the amount of compensa¬ 
tion to be awarded are formed with reference to 
the just rights of both parties, and the standard 
fixed for estimating damages ought to be deter¬ 
mined, not only by what might be right for plain¬ 
tiff to receive in order to afford just compensa¬ 
tion, but also by what is just to compel defend¬ 
ant to pay.“i 

Since the only compensation which the law can 
compel is a compensation in money, it must be 
measured by something which will measure the 
pecuniary loss, and the measure to be applied must 
be a real and tangible one.^^ is obvious that 
in many cases the amount of damages is not sus¬ 
ceptible of exact pecuniary admeasurement, but 
must rest largely in the discretion of the jury,^^ 
and the jury are entitled to consider the evidence 
in connection with their own knowledge, observa¬ 
tion, and experience.2^ 

Where injury may be wholly or partially avoided 
by the exercise of reasonable effort upon the part 
of plaintiff, the reasonable cost of the means which 
the injured person is bound to adopt to lessen his 
damages will measure the compensation which he 
is entitled to recover for the injury or that part 
of it which such means have or would have pre¬ 
vented, whether or not such means have been 
adopted.25 

Medium^ of measurement. In case different kinds 
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of currency are in use, equivalent in law but differ¬ 
ing in purchasing power, damages should be com¬ 
puted in the medium which is most common, most 
easily procured, and by which the debtor can most 
definitely and cheaply satisfy the judgment.^® It 
has also been held that the impaired purchasing 
power of the dollar, when such is the case, should 
be considered in assessing damages.-^ 

Motive of defendant; degree of negligence. 
The motive of defendant is not, as a general rule, 
an element to be considered in estimating compen¬ 
satory damages,-^ and such damages are not de¬ 
pendent on, or graded by, the intent with which 
the wrongful act out of which they arise was 
committed.-^ Hence the motive or intent of the 
defaulting party will not, as a general rule, be 
considered in actions for breach of contract.^® As 
bearing on the right to and amount of a recovery 
for mental anguish, however, the motives of the 
wrongdoer are material.^^ Likewise the measure 
of compensatory damages is the same whether 
defendant’s negligence was gross or simple.^^ 

Operation of statute. Where the measure of 
damages was changed by the legislature after the 
cause of action arose, but before the trial of the 
case, the new measure of damages is applicable.^^ 

Prior claims or settlements. The amount which 
plaintiff demanded in negotiating for a settlement 
prior to bringing the action does not limit or re¬ 
strict his recovery.34 


damagres.—Steves Distributing Co. v. 
Newsom, Tex.Civ.App., 125 S.W'.2d 

354. 

(2) Measure of damages for torts 
is ordinarily same as that for breach 
of contracts.—Ruzanoft v. Retailers 
Credit Ass’n of Sacramento, 276 P* 
156, 97 CaLApp. 682. 

21. Or.—Hansen v. Oregon-Wash- 
ington R. & Nav. Co., 188 P. 963, 97 
Or. 190, rehearing denied 191 P. 
655, 97 Or. 190. 

22. U.S.—The A. A. Raven, D.C.Pa., 
222 F. 958, reversed on other 
grounds 281 P. 380, 145 C.C.A. 374. 

17 C.J. p 844 note 41. 

23. XJ.S.—The City of Panama, 
Wash., 101 U.S. 453, 25 L.Ed. 1061 
—Gilbert's Patents v. Smith & 
Wesson, D.C.Mass., 30 P.2d 296, af¬ 
firmed, C.C.A., 34 P.2d 1019—De¬ 
troit Taxicab & Transfer Co. v. 
Pratt, C.C.A.Mich., 2 P.2d 193. 

Cal.—Selvage v. Fred J. Maurer & 
Son, 272 P. 1092, 95 CaLApp. 566 
—Pye V. Eagle Lake Lumber Co., 
227 P. 193, 66 CaLApp. 584. 

Nev.—Johnson v. International of 
United Brotherhood of Carpenters 
& Joiners, 16 P.2d 658, 655, 54 Nev. 
332, Quoting Corpus Juris, and re- 

25 C.J.S.—36 


hearing denied 18 P.2d 448, 54 Nev. 
332. 

Tex.—South Chester Tube Co. v. 
Texhoma Oil & Refining Co., Civ. 
App., 264 S.W. 108, error dismissed, 
Com.App., 287 S.W. 1111, 

17 C.J. p 844 note 42. 

24. Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 147 So. 819, 824, 226 Ala. 
541, citing Corpus Juris. 

Nev.—Johnson v. International of 
United Brotherhood of Carpenters 
& Joiners, 16 P.2d 658, 659, 54 Nev. 
332, Quoting Corpus Juris, and re¬ 
hearing denied 18 P.2d 448, 54 Nev. ^ 
332. 

17 C.J, p 844 note 43. 

25- Ark.—Lisko v. Uhren, 204 S.W. 
101, 134 Ark. 430. 

Avoidable conseQuehces see supra §§ 
32-36. 

26. Mass.—^Nickerson v. Soesman, 98 
Mass, 364—Essex Co. v. Pacific 
Mills, 14 Allen 389. 

17 C.J. p 845 note 46. 

27. Vt.—Halloran v. New England 
Telephone & Telegraph Co., 115 A. 
143, 95 Vt. 273, 18 A.L.R. 544. 

28. Va.—^News Leader Co. v. Kocen, 
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3 S.E.2d 385, 173 Va. 95, 122 A.L.R. 
842. 

17 C.J. p 845 note 47. 

However, in estimating the dam¬ 
ages in actions for injuries to per¬ 
sonal property it has been held that 
the jury may consider, in aggrava¬ 
tion, the motives and objects of de¬ 
fendant in committing the acts m 
Question.—Merrils v. Tariff Mfg. Co., 
10 Conn. 384, 27 Am.D. 682. 

29. Mich.—Angell v. Loomis, 55 N. 
W. 1008, 97 Mich. 5. 

17 C.J. p 845 note 48. 

30. Wis.—Brown v. Chicago, M. & 
St. P. R. Co., 11 N.W. 356, 911, 54 
Wis. 342, 41 Am.R. 41. 

17 C.J. p 845 note 49. 

31. Mass.—Hawes v. Knowles, 114 
Mass. 518, 19 Am.R. 383. 

17 C.J. p 845 note 50. 

32. Mass.—Semons v. Towne, 188 N. 
E. 605, 285 Mass. 96. 

33. Cal.—Feckenscher v. Gamble, 85 
P.2d 885, 12 CaL2d 482. 

34. Ga.—rWestern & A. R. Co. v. 
Carlton, 28 Ga. 180. 

17 C.J. P 1027 note 84. 
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The financial condition of the parties involved 
has ordinarily no bearing' upon the amount to be 
awarded as compensatory damages.^^ Hence, as 
a general rule, admission of evidence as to the pe¬ 
cuniary condition or financial circumstances of de¬ 
fendant is error where only such damages may be 
awarded.^^ However, evidence of the financial 
standing of defendant is admissible where the case 
is of such a nature that the wealth of defendant 
increases the wrong inflicted.^'^ 

Personnel of defendant. An award for damages 
should not be influenced by the personnel of de- 
fendant.^^ 

§ 72. Choice as to Method of Determination 

Where there is more than one method of estimating 
damages, that method which is most definite and certain 
should be adopted; and, if either of two measures will 
fully compensate the injured party for his loss, that 


measure which is less expensive to the wrongdoer must 
be adopted. 

Where there is more than one method of esti¬ 
mating damages, that method which is most defi¬ 
nite and certain should he adopted.^^ No one 
method is exclusive, where several exist, but that 
one should be chosen which best achieves the 
fundamental purpose of compensation to the in¬ 
jured person for his loss;^^ and if the facts show 
that either of two measures of damages will fully 
compensate plaintiff.for his k)ss, that measure must 
be adopted which is less expensive to defendant.^^ 
When there are two rules of damage which may 
be made applicable to a given case, plaintiff must 
adopt one or the other, but cannot take so much of 
each as is most favorable to himself.^2 

Alternative contracts. Where a contract is brok¬ 
en by a party having an election as to the manner 


35. U.S.—Grand Trunk Ry. Co. of 
Canada v. Blay, C.C.A.Vt, 297 F. 
605. 

Cal,—Packard v, Moore, 71 P.2d 922, 
9 Cal.2d 571—Zaferis v. Bradley, 82 
P.2d 70, 28 Cal.App.2d 188—Flem¬ 
ing V, Flick, 35 P.2d 210, 140 Cal. 
App. 14—Hodge v. Weinstock, Lu- 
bin & Co., 293 P. 80, 109 Cal.App. 
393. 

Fla.—Baggett v. Davis, 169 So. 372, 

124 Fla. 701, 

Ga.—Hooks v. Sanford, 116 S.B. 221, 
29 Ga.App. 640. 

Ky.—Dawson v. Shannon, 9 S.W.2d 
998, 225 Ky. 635. 

Me.—Allard v. La Plain, 130 A. 737, 

125 Me. 44. 

Neb.—Taulborg v. Andresen, 228 N. | 
W. 528, 119 Neb. 273, 67 A.L.R. 642. 
N.H.—McDonnell v. Merrill, 109 A. 
264, 79 N.H. 379. 

N.J.—Dudek v. Janesko, 193 A. 550, 
118 N.J.Law 420, affirmed 199 A. 
26, 120 N.J.Law 214. | 

Tenn.—Herstein v. Kemker, 94 S.W. 

2d 76, 19 Tenn.App. 6S1. 

Tex.—Northern Texas Traction Co. 

V. Jenkins, Civ.App., 266 S.W. 175. 
Va.—^Washington-Virginia Ry. Co. v. 

Deahl, 100 S.E. 840, 126 Va. 141. 
Wash.—-Miller v. Mohr, 89 P.2d 807, 
815, 198 Wash. 619, citing Corpus I 
JariSf and reversed on other 
grounds 105 P. 32. 

17 C.J. p 845 note 51. 

In personal injury actions, for con¬ 
sideration of plaintiff’s condition in 
life and earning capacity as bear¬ 
ing on his damage see infra §§ 81, 
86, 87. 

Injury not to peaesj etc. 

Where entire injury sued for was 
not injury to peace, happiness, or 
feelings of plaintiff, the jury should 
not consider the worldly circum- 
stance.s of the parties.—Central of 
Georgia Ry. Co. v. Newton, 97 S.E. 
553, 23 Ga.App. 96. 


In Louisiana, however, it has been 
held that the ability of defendant to 
respond in damages will be taken 
into consideration in determining the 
amount of the judgment.—Boyd v. 
Dorvin, App., 177 So. 76—Danove v. 
Mahoney, App., 176 So. 404—Perez- 
Sandi v. Berges, 125 So. 185, 12 La. 
App. 191—Thiel v. Shiff, 7 La.App. 
5S2. 

36. U.S.—The Kearny, D.C.N.Y., 3 
F.Supp. 718. 

Kan.—Van Pelt v. Richards Paint & 
Paper Co., 296 P. 737, 132 Kan. 
581—Blackman v. Honor, 239 P. 
750, 119 Kan. 404. 

Okl.—Chowins v. Gypsy Oil Co., 95 P. 

2d 586, 1S5 Okl. 630. 

Tenn.—Herstein v. Kemker, 94 S.W. 

2d 76, 19 Tenn.App. 681. 

17 C.J. p 846 note 52. 

In Louisiana, however, it has been 
held that in fixing the amount of 
damages the ability of defendant to 
pay must be considered.—Gallman v. 
Young, 6 La.App. 137. 

37. IMe.—Allard v. La Plain, 130 A. 
737. 125 Me. 44. 

17 C.J. p 846 note 53. 

Detailed consideration 

Rule permitting evidence of de¬ 
fendant’s reputation for wealth on 
Question of compensatory damages 
for injury to plaintiff’s character or 
reputation does not permit detailed 
consideration of'inventory and valua¬ 
tion of defendant’s property holdings. 
—Dawes V. Starrett, 82 S.W.2d 43, 
336 Mo. 897. 

33. Ala.—American Ry. Express Co. 
V. Reid, 113 So. 507, 216 Ala. 479. 

39. Ala.—Burns v. By th wood, 184 
So. 346, 349, 28 Ala.App. 335. quot¬ 
ing Corpus Juris, and certiorari de¬ 
nied 184 So. 349, 236 Ala. 639. 
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Mo.—Security Stove & Mfg. Co. v. 
American Ry. Express Co., 51 S.W. 
2d 5 72, 577, 227 Mo.App. 175, citing 
Corpus Juris. 

17 C.J. p 846 note 54. 

Accurate and certain result 

“It is needless to say that as be¬ 
tween two rules for the measurement 
of damages, either of which is ade¬ 
quate to shbw the extent of the dam¬ 
age, that one will be preferred which 
affords the better and more satisfac¬ 
tory means of reachin.g an accurate 
and certain result.”—Rilovich v. 
Raymond, 67 P.2d 1062, 1070, 20 Cal. 
App.2d 630. 

40. Colo.—Colorado Bridge & Con¬ 
struction Co. V. Preuit, 224 P. 222, 
75 Colo. 107—Big Five Mining Co. 
V. Left Hand Ditch Co., 216 P. 719, 
73 Colo. 545. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Howard, Civ.App., 85 S.W. 
2d 986, 989, error refused, citing 
Corpus Juris—Independent Shope 
Brick Co. v. Duggar, Civ.App., 281 
S.W. 600, affirmed, Com.App,, 285 
S.W. 599. 

17 C.J. p 846 note 55. 

41. Ill.—Mowery v. City of Mounds, 
245 Ill.App. 338. 

Tex.—Texas Pacific Coal & Oil Co. 
V. Stuard, Civ.App., 7 S.W.2d 878, 
error refused. 

m case of uncertainty as to which 
of two amounts should be adopted 
as a basis of damages, they will bo 
assessed upon the basis of the small¬ 
er sum. 

Ky.—Sandy Valley & E. R. Co. v. 

Hughes, 194 S.W. 344, 175 Ky. 320. 
Pa.—Jones' Appeal, 62 Pa. 324. 

17 C.J. p 847 note 57. 

4i3. U.S.—Federal Wall Paper Co. v. 

Kempner, D.C.N.Y., 244 P. 240. 

17 C.J. p 847 note 56. 
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of performance, the alternative will be adopted in 
measuring damages which is least injurious to the 
party having the right to exercise the choiced^ 
A contract for furnishing particular separate units 
providing that either party might, on notice, limit 
the contract to one additional unit does not give 


§ 74 

to one party the alternative to repudiate the con¬ 
tract from the beginning, or to perform it in part, 
and to permit him in either event to confine the 
other’s damages to the loss occasioned by the non¬ 
performance of the alternative least beneficial to. 
him.‘^‘* 


2. ^Measure op Extire Award 


§ 73. Breach of Contract 

Particular matters concerning the measure of 
damages for breach of contract are discussed in 
detail in the sections immediately following. Con¬ 
sult Pocket Parts for later cases, 

§74. - Failure to Perform in General 

In case of a breach of contract the measure of dam¬ 


ages Js the amount which wiU compensate the Injured 
person for the loss which a fulfillment of the. contract 
would have prevented or the breach of It has entailed. 

The measure of damages in the case of a breach 
of contract is the amount which will compensate 
the injured person for the loss which a fulfillment 
of the contract would have prevented or the breach 
of it has entailed.In other words, the person 
injured is, so far as it is possible to do so by a 


43. XJ.S.—Branhill Realty Co. v. 

Montg-omery Ward & Co., C.C.A.N. 
Y., 60 F.2d 922—Franklin Sugar 

Refining Co. v. Egerton, C.C.A.Md., 
288 F. 698, 704, citing Corpus Ju¬ 
ris. 

Ind.—Holliday v. Highland Iron & 
Steel Co., 87 N.E. 249, 43 Ind.App, 
342. 

Mich.—Myers v. C. W. Toles & Co., 
283 N.W. 603, 287 Mich. 340. 

44. Mass.—Orbach v. Paramount 
Pictures Corporation, 123 N.E. 669, 
233 Mass. 281. 

45. XJ.S.—Putman Lumber Co. v. 
Ashcraft-Wilkinson Co., C.C.A.Fla., 
96 P.2d 233—Bo water v. Worley, 
C.C.A.Okl., 57 F.2d 970. 

Ala.—Mobile, M. & G. S. S. Co. v. 
Postal Telegraph-Cable Co., 114 So. 
179, 22 Ala.App. 207, certiorari de¬ 
nied 114 So. 181, 216 Ala. 576. 

Cal.—Milwaukee Bldg. Co. v. Wetzel, 
270 P. 382, 93 Cal.App. 775. 

Conn.—Kastner v. Beacon Oil Co., 
158 A. 214, 114 Conn. 190, 81 A.L.R. 
97. 

Ga.—Georgia Power & Light Co. v. 
Fruit Growers Express Co., 190 S. 
E. 669, 672, 55 Ga.App. 520, quoting 
Corpus Juris—Spalding Const. Co. 
V. Simon, 137 S.E. 901, 36 Ga.App. 
723. 

Idaho.—Jensen v. Wooters, 57 P-2d 
340, 56 Idaho 595. 

Ill.—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 Ill. 
App- 581, 591, quoting Corpus Ju¬ 
ris. 

La.—Hammond Oil & Development 
Co. V. Fertel. 38 So. 941, 115 La. 
132—Downey v. Raymond, Man. 
Unrep.Cas. 439—Mitchell v. Holo- 
mon, 120 So. 672, 10 La.App. 219— 
Acme White Lead & Color Works 
V. Gulf Naval Stores Co., 7 La.App. 
292. 

Mass.—Palmer Electric & Mfg. Co. v. 
Underwriters* Laboratories, 188 N. 
E. 257, 284 Mass. 550—^Dahlstrom 


Metallic Door Co. v. Evatt Const. 
Co., 152 N.E. 715, 256 Mass. 404. 
Mo.—Security Stove & Mfg. Co. v. 
American Ry. Express Co., 51 S.W. 
2d 572, 227 Mo.App. 175—Hellrung 
V. Viviano, App., 7 S.W.2d 288— 
Dement v. McNail, App., 281 S.W. 
128. 

Mont.—Evankovich v. Howard 
Pierce, Inc., 8 P.2d 653, 91 Mont. 
344. 

Neb.—Elvidge v. Brant, 267 N.W. 
169, 170, 131 Neb. 1, quoting Cor¬ 
pus Juris, 

N.H.—George W. Blanchard & Sons 
Co. V. American Realty Co., 115 A. 
4, 80 N.H. 161. 

N.J.—Feldman v. Jacob Branfman & 
Son, 166 A. 126, 111 N.J.Law 37. 
N.C.—Monger v. Lutterloh, 142 S.E. 
12, 195 N.C. 274. 

Pa.—Purdy v. Massey, 159 A. 545, 
30$ Pa. 288—Mechanics’ Trust Co. 

V. Fidelity & Casualty Co. of New 
York, 156 A. 146, 304 Pa. 526. 

Tenn.—International Correspondence 
School V. Crabtree, 34 S,W.2d 447, 
448, 162 Tenn. 70, quoting Corpus 
Juris. 

Tex.—J. C. Engelman, Inc., v. San¬ 
ders Nursery Co., Civ.App., 140 S. 

W. 2d 500, error refused—Shaboub 
V. De Lacie, Civ.App., 59 S.W.2d 
954, error dismissed—Shaeffer v. 
Smyth, Civ.App., 49 S.W.2d 851, 
affirmed in part and reversed in 
part on other grounds 78 S.W.2d 
935, 124 Tex. 509, rehearing denied 
and corrected 79 S.W.2d 847, 124 
Tex. 509—Thomas v. Basden & 
Carrell, Civ.App., 4 S,W.2d 336. 

17 C.J. p 847 note 60. 

“Reasonable compensation is the 
measure of damage for the wrongful 
breach of a contract/’—Lloyd v. 
American Can Co., 222 P. 876, 880, 
128 Wash. 298. 

Basis is indemiiity to injured, party 
]S]'.y. —Town of Tonawanda v. Sta- 
pell, Mumm & Beals Corporation, 
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270 N.Y.S. 377, 240 App.Div. 472, 

reversing 264 N.Y.S. 424, 147 Misc. 

768, and affirmed 193 N.E, 419, 265 

N.Y. 630. 

Equivalent of right destroyed 

The damages recoverable must be 
the equivalent of the right de¬ 
stroyed.—Commonwealth Fuel Co. 
V. McNeil. 130 A. 794, 103 Conn. 390. 

Rental value 

In an action to recover damages 
where, by reason of a breach of con¬ 
tract, plaintiff is wrongfully deprived 
of the use of real property, rental 
value is often allowed as the meas¬ 
ure of damages.—Lombardi v. Lau- 
dati, 200 A, 1019, 124 Conn. 569. 

Measure as to particulaor contracts 

(1) Agistment contract.—Lips v. 
Opp, 96 P.2d 865, 150 Kan. 745. 

(2) Furnishing of lights for rodeo. 
—Texas Power & Light Co. v. Koy, 
Tex.Civ.App., 22 S.W.2d 954. 

(3) License to use theater equip¬ 
ment.—Electrical Research Products 
V. Gross, C.C.A.Alaska, 86 F-2d 925. 

(4) Not to sell stock which vras 
sold to defendant.—Smalley v. Bern¬ 
stein, 115 So. 347, 165 La. 1, cer¬ 
tiorari denied Speakman v. Bern¬ 
stein, 48 S.Ct. ,561, 277 U.S. 599, 72 
L.Ed. 1008. 

(5) Sales promotional program.— 
McMahon v. Bryant Electric Co,, 
185 A. 181, 121 Conn. 397. 

(6) To clean out and maintain 
ditch on land.—Beaver Dam Coal 
Co. V. Brashear, 54 S.W.2d 609. 246 
Ky. 69. 

(7) To convey property used for 
a motion picture theater.—Loomis 
V. Hailston, 183 N.Y.S. 705. 

(8) To erect a hotel on a donated 

site.—O’Shea v. North American Ho¬ 
tel Co., 191 N.W. 321, 109 Neb. 

317. 

(9) To establish business associa- 
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monetary award, to be placed in the position he i formed.^6 Another statement of the rule is that, 
would have been in had the contract been per- | where one party to a contract repudiates it, the 


tion.—Caspary v. Moore, 70 P.2d 224, 
21 CalApp.2d 694. 

(10) To furnish boat to assist in 
fishing.— Florence Fish Co. v. Everett 
Packing Co., 18S P. 792, 111 Wash. 

1 . 

(11) To have insurance policy on 
automobile sold to plaintiff trans¬ 
ferred or changed to plaintiff’s name. 
—Williams v. Meyers, 289 P. 294, 
144 Okl. 24. 

(12) To insure property.—Siegel 
V. Spear & Co., 187 N.Y.S. 284, 195 
App.Div. 845. 

(13) To issue insurance policy.— 
Capitol Life Ins. Co. of Denver, Colo., 
V. Driscoll, Tex.Civ.App., 199 S.W. 
872. 

(14) To lease space for advertis¬ 
ing purposes.—Auto-Lec Stores v. 
B. & B. System, La.App., 162 So. 
231. 

(15) 'To make free distribution of 
samples.—Congress Petroleum Cor¬ 
poration V. American Grocery Co., 
168 A. 633, 111 N.J.Law 447. 

(16) To move building.—Christen¬ 
sen V. Gorton, 211 P. 446, 36 Idaho 
436. 

(17) To play exhibition baseball 
game to be promoted by plaintiff.— 
Pittsburgh Athletic Co. v. Malin, 
Tex.Civ.App., 71 S.W.2d 889, error 
dismissed. 

(IS) To provide medical or surgi¬ 
cal attention and hospital accom¬ 
modations.—Borgeas v. Oregon Short 
Line R. Co., 236 P. 1069, 73 Mont 
407. 

(19) To provide trucker with | 
minimum trips.—Matson v. Brad¬ 
bury, 10 P.2d 376, 40 Ariz. 140. 

(20) To pyramid the increase of 
muskrats on a farm or ranch,—^IMor- 
lock V. Mt. Forest Fur Farms of 
America, 257 N.W. 880, 269 Mich. 
549. 

(21) To receive and exhibit films. 
—Vitagraph, Inc. v. Park Theatre 
Co., 144 N.E. 85, 249 Mass. 25. 

(22) To remove structures across 
mining claims in accordance with 
easement agreement,—Idaho Gold 
Dredging Corporation v. Boise Pay¬ 
ette Lumber Co., 288 P. 641, 49 Idaho 
303. 

(23) To return newspaper agency 
to seller if buyer failed to pay bal¬ 
ance of purchase price.—Bowman v. 
Press Pub. Co., 175 A. 483, 316 Pa. 
531. 

(24) To sue on insurance policy. 
—^Abbott V. Automobile Finance Co., 
135 A. 223, 287 Pa. 505. 

(25) Other miscellaneous con¬ 
tracts. 

U.S.— Northern Pac, Ry, Co. v. St. 
Paul & Tacoma Luipber Co,, C.C. 


A,Wash., 4 F.2d 359, reversing, D. 
C., St. Paul & Tacoma Lumber Co. 
V. Northern Pac. Ry. Co., 296 F. 
749, and appeal dismissed 46 S.Ct. 
105, 269 U.S. 535, 70 L.Ed. 399. 
Ark.—Day v. City of Malvern, 114 
S.W.2d 459, 195 Ark. 804. 

Cal.—Gelgud v. Los Angeles Rock 
& Gravel Co., 58 P.2d 673, 14 Cal. 
App.2d 604. 

Tex.—McKenzie Const. Co. v. Chan- 
owsky, Civ.App., 86 S.W.2d 480, 
error refused. 

Wash.—Short v. Dolling, 35 P.2d 82, 
178 Wash. 467. 

17 C.J. p 847 note 60 [a]. 

Building and construction contract 

(1) A builder may recover for all 
damages occasioned him by the own¬ 
er’s or employer’s breach of con¬ 
tract.—O’Keefe v. St. Francis’ 
Church, 22 A. 325, 59 Conn. 551—9 
C.J. p 854 notes 42, 43, 47. 

(2) His recovery is not limited to 
the sum he may have paid his sub¬ 
contractors. 

U.S.—Smith V. U. S., 11 Ct.Cl. 707, 
affirmed 94 U.S. 214, 24 L.Ed. 115. 
La.—Seaton v. New Orleans, 3 La. 
Ann. 44. 

(3) He is entitled to recover for 
losses caused by his having been 
compelled to do the work in an un¬ 
usual and more expensive manner, 
or in more inclement weather. 

U.S.—Kellogg Bridge Co. v. U. S., 15 
Ct.Cl. 206. . 

N.Y.—Del Genovese v. Third Ave. 
R. Co., 43 N.Y.S. 8, 13 App.Div. 
412, affirmed 57 N.E. 1108, 162 N, • 
Y. 614. 

9 C.J. p 854 note 45. 

(4) The builder, however, can¬ 
not recover for loss or injury whicn 
occurs without any fault on the 
part of the owner, and which the 
builder is bound to make good under 
his contract.—^Norton v. Fancher, 
36 N.Y.S. 1032, 92 Hun 463. 

(5) If the contractor promptly pro¬ 
tests against an act of the owner 
amounting to a breach of the con¬ 
tract he has been held to save his 
right to damages, notwithstanding he 
continues the work.-—Roettinger v. 
'U. S., 26 Ct.Cl. 391, appeal dismissed 
17 S.Ct. 1001, 41 L.Ed. 1180. 

(6) Where the builder has recov¬ 
ered his damages from a third per¬ 
son who was responsible for them, 
he cannot thereafter maintain an ac¬ 
tion against the owner for the same 
damages.—Lanahan v. Heaver, 29 
A. 1036, 79 Md. 413—9 C.J. p 855 
note 50. 

Contract to credit checking account 
In action for breach of defend¬ 
ant bank's agreement to credit plain¬ 
tiff’s checking account with five 
thousand dollars, for use during an 1 
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extended vacation, it was held that 
the value of the vacation could be 
approximated by considering the ar¬ 
rangement for a large sum to be ex¬ 
pended, and more definitely by fact 
that plaintiff incurred considerable 
expense in railroad fare, although 
such amount could not be recovered, 
eo nomine.—Westesen v. Olathe 
State Bank, 225 P. 837, 75 Colo. 
340. 

Contract to pay excise tax 

Where contract between dis¬ 
tributor and exhibitor of moving 
pictures required exhibitor to pay 
excise tax placed on films “received” 
by It, such excise tax was not a 
proper element of damages in ac¬ 
tion by distributor against exhibitor 
for breach of contract to receive 
and pay for use of films.—Vita- 
graph, Inc., V. Park Theatre Co., 
144 N.E. 85, 249 Mass. 25. 

43. XJ.S.—Miller v. Robertson, N.Y., 
45 S.Ct. 73, 266 U.S. 243, 69 L.Ed. 
265, affirming, C.C.A., Robertson v. 
Miller, 286 F. 5 03—Pen-O-Tex Oil 
& Leasehold Co. v, Pittsburgh 
Western Oil Co., C.C.A.Pa., 66 F. 
2d 657—Ford Motor Co. v. Kirk- 
myer Motor Co., C.CA.Va., 65 F. 
2d 1001—Continental Oil Co. v. 
Fisher Oil Co., C.C.A.Okl., 55 F.2d 
14—Trainer Co. v. ^Etna Casualty 
& Surety Co., D.C.Pa., 49 F.2d 
769, affirmed, C.C.A., 62 F.2d 487, 
certiorari granted 53 S.Ct. 659, 
289 U.S. 718, 77 L.Ed. 1070, re¬ 
versed on other grounds 54 S.Ct. 
1, 290 U.S. 47, 78 L.Ed. 162—Bu- 
Vi-Bar Petroleum Corporation v. 
Krow, C.C.A.Okl., 40 P.2d 488, 69 
A.L.R. 1295—Hoffer Oil Corpora¬ 
tion V. Carpenter, C.C.A.Okl., 34 
P.2d 589, certiorari denied 50 S.Ct. 
158, 280 U.S. 608, 74 L.Ed. 651—All- 
American Oil & Gas Qo. V. Con- 
nellee, C.C.A.Tex., 3 P.2d 107—In re 
Patterson-MacDonald Shipbuilding 
Co., C.C.A.Wash., 292 F. 700, affirm¬ 
ing, D.C., 284 F. 277, certiorari 
granted Commonwealth of Austra¬ 
lia v. McLean, 44 S.Ct. 137, 263 U. 
S. 698, 68 L.Ed. 512, certiorari dis¬ 
missed 45 S.Ct. 10, 266 U.S. 638, 69 
L.Ed. 482—The Manhattan, C.C.A. 
Md., 284 F. 310, reversing, D.C., 276 
F. 823, certiorari denied Atlantic 
Transport Co. v. PI. C. Jones & Co., 
43 S.Ct. 248, 260 U.S. 747, 67 L.Ed. 
493—W. R. Grace & Co. v. Luck- 
enbach S. S. Co., D.C.Va., 258 F. 49, 
affirmed, C.C.A., Luckenbach S. S. 
Co. V. W. R. Grace & Co., 267 F. 
676, certiorari denied 41 S.Ct. 14, 
254 U.S. 644, 65 L.Ed. 454—Federal 
Wall Paper Co. v. Kempner, D.C.N. 
Y., 244 F. 240. 

Ala.—^Kennedy v. Hudson, 138 Co. 
282, 224 Ala. 17—^Nunnally Co. v. 
Bromberg & Co., 115 So. 230, 217 
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other party is entitled to recover the value of the | contract to him at the time of its breach.^On the 


Ala. 180—Cato v. Williamson, 96 
So. 321, 209 Ala. 477. 

Ark.—Marion Hotel Co. v. Dickin¬ 
son, 216 S.W. 1049, 141 Ark. 188. 
Cal.—Andersen v. La Rinconada 
, Country Club, 40 P.2d 571, 4 Cal. 
App.2d 197—Peterson v. Larquier, 
257 P. 873, 84 Cal.App. 174. 

Conn.—Leventhal v. Town of Strat¬ 
ford. 184 A. 587, 121 Conn. 290— 
Frederick Raff Co. v. Murphy, 147 
A. 709, 110 Conn. 234. 

Ill.—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 
Ill.App. 581, 591, quoting Corpus 
Juris—Central Trust Co. v. John 

M. Smyth Merchandise Co., 222 Ill. 
App. 347. 

Iowa.—Bremhorst v. Phillips Coal 
Co., 211 N.W. 898, 202 Iowa 1251. 
Ky.—Olive Hill Limestone Co. v. 
Gay-Coleman Const. Co., 51 S. 
W.2d 4 65, 244 Ky. 822—Henderson 
V. Foster, 23 S.W.2d 917, 232 Ky. 
519. 

Mass.—Cragin v. Jones, 186 N.E. 578, 
283 Mass. 474—Buchholz v. Green 
Bros. Co., 172 N.E. 101, 272 Mass. 
49—Snelling v. Dine, 170 N.E. 403, 
270 Mass. 501—Eastern Massachu¬ 
setts St. Ry. Co. V. Union St Ry. 
Co., 168 N.E. 781, 269 Mass. 329— 
Wright V. Maynard Corset Co., 118 

N. E. 654, 229 Mass. 343. 

Minn.—Clark v. Quinn, 281 N.W. 815, 
203 Minn. 452. 

Miss.—B. Bluethenthal Co. v. Mc- 
Dougal, 142 So. 13, 163 Miss. 406, 
overruling suggestion of error 141 

50. 291, 163 Miss. 406. 

N.T.—Burke, Kuipers & Mahoney v. 
Dallas Dispatch Co., 1 N.Y.S.2d| 
674, 253 App.Div. 206—Harrison v. 
Hebrew Community of Borough 
Park, 189 N.Y.S. SS8, 107 App.Div. 
880. 

N.C.—Chesson v. Kieckhefer Con¬ 
tainer Co., 1 S.E.2d 357, 215 N.C. 
112—Newby v. Atlantic Coast 
Realty Co., 103 S.E. 909, ISO N.C. 

51. 

Okl.—Campbell v. Wood, 278 P. 281, 
137 Okl. 90—Newman v. Roach, 239 
P. 640, 111 Okl. 269—U. S. Fidelity 
& Guaranty Co. v. Gray, 233 P. 
731. 106 Okl. 222. 

Or.—Stubblefield v. Montgomery 

Ward & Co., 96 P.2d 774, 125 A.L. 
R. 1228, rehearing denied 98 P.2d 
14, 125 A.L.H. 1240—Selman v. 

Shirley, 91 P.2d 312, 161 Or. 582, 
124 A.L.R. 16, adhering to former 
opinion 85 P.2d 384, 161 Or. 582, 
124 A.L.R. 1—Smith v. Pallay, 279 
P. 279, 130 Okl. 282. 

Pa.—Jaffe v. Alliance Metal Co., 12 
A.2d 13, 337 X-'a. 449—Wessel v. 
Montgomery, 163 A. 347, 106 Pa. 
Super. 341—Trust Co. of Glen Rock 
V. Shrewsbury Furniture & Mfg. 
Co., 158 A. 641, 104 Pa.Super. 
564. 


Tex.—Golston v. Bartlett, Civ,App., 
j 112 S.W-2d 1077, error dismissed 
—Cretien v. Kincaid, Civ.App., 84 
! S.W.2d 1094, affirmed Kincaid v. 

I Cretien, 111 S.W.2d 1098, 130 Tex. 
513—Dodds & Wedegartner v. 
Reed, Civ.App., 69 S.W. 2d 165, 
error dismissed—Guardian Trust 
Co. V. Brothers, Civ.App., 59 S.W. 
2d 343, error refused—Shaeffer v. 
Smyth, Civ.App., 49 S.W.2d 851, af¬ 
firmed in part and reversed in part 
on other grounds 78 S,W-2d 935, 
124 Tex. 509, rehearing denied and 
corrected 79 S.W.2d 847, 124 Tex. 
509—Featherston v. Boxberger, 
Civ.App., 255 S.W. 998—Covington 
Oil Co. V. Jones, Civ.App., 244 S. 
W. 287—Andrus v. Hornsby, Civ. 
App., 238 S.W. 314, error refused. 
Wis.—Milw^aukee Coke & Gas Co. 
V. Central Wisconsin Supply Co., 
197 N.W. 180, 183 Wis. 396. 

17 C.J. p 848 note 61. 

Building and construction contracts 

(1) In case of failure to perform, 
the measure of damages is the differ¬ 
ence between the contract price and 
the fair cash market price or value 
of the doing of the work contracted 
for. 

U.S.—In re Carrier, D.C.Mass., 21 P. 
2d 589. 

Ill.—Bertram v. Bergquist, 153 Ill. 
App, 43. 

Minn.—Leslie v. Billingsley, 223 N.W. I 
456, 176 Minn. 402, 

Mo.—Noonan v. Independence In- | 
demnity Co., 41 S.W.2d 162, 167. 
328 Mo. 706, 76 A.L.R. 931, quoting 
Corpus Juris—Simons v. Witt- i 
mann, 88 S.W. 791, 113 Mo.App. 
357. 

N.Y.—Feroe v. B. H. Brooke Co., 219 
N.Y.S. 97, 219 App.Div. 107, af¬ 
firmed Feroe v. B. H. Brooks Co., 
161 N.E. 194, 247 N.Y. 590. 

Pa.—Mechanics’ Trust Co, v. Fideli- j 
ty & Casualty Co. of New York, 
156 A. 146, 301 Pa. 526—Huskey 
Mfg. Co. V. Friel-McLeister Co., 84 
Pa.Super. 328. 

9 CJ. p 812 note 29. 

(2) As otherwise stated, plaintiff 
is entitled to recover the difference 
between the contract price and the 
actual cost of doing the W'ork. 

U.S.—^Elias V. Wright, C.C.A.N.Y., 
276 F. 908. 

Tenn.—Brady v- Oliver, 147 S.W. 

1135, 125 Tenn. 595. 

Tex.—Clem Lumber Co. v. Marty, 
Civ.App., 26 S.W.2d 319, error re¬ 
fused. 

(3) Overhead expenses and premi¬ 
ums on bonds necessarily incurred in 
completion of the building are 
chargeable under this rule. 

U.S.—Elias V. Wright, C.C.A.N.Y., 276 
F. 908. 

N.J.—Diamond Wall Cement Co. v. 

I Board of Education of Ridgewood, 
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127 A. 174, 97 N.J.Eq. 65, af¬ 

firmed 129 A. 922, 98 N.J.Eq. 410. 

(4) A reasonable profit on labor 
employed in completing work may be 
allowed.—Dahlstrom Metallic Door 
Co. v. Evatt Const. Co., 152 N.E. 
715, 256 Mass. 404. 

(5) Supervisory fees are also re¬ 
coverable.—C. S. Fidelity & Guaranty 
Co V. Parsons. 112 So. 469, 147 Miss. 
335. 53 A.L.R. 88. 

(6) Damages recoverable by a 
mortgagee for breach of a building 
contract guaranteeing completion of 
buildings is the cost of completion. 
—Trainor Co. v. ^.Etna Casualty & 
Surety Co., Pa., 54 S.Ct. 1, 290 U.S. 
47, 78 L.Ed. 162, reversing, C.C.A., 62 
P.2d 487, affirming, D.C., 49 P.2d 769, 
certiorari granted 53 S.Ct. 659, 289 

U. S. 718, 77 L.Ed. 1070. 

(7) There may be a recovery for 
loss of rents for such reasonable 
time after the time the building 
should have been completed under 
the contract as will permit the own¬ 
er to complete the building. 

Miss.—U. S. Fidelity & Guaranty Co. 
V. Parsons, 112 So. 469, 474, 147 
Miss. 335, 53 A.L.R. SS, citing Cor¬ 
pus Juris. 

Mo.—Noonan v. Independence In¬ 
demnity Co., 41 S.W.2d 162, 167, 
328 Mo. 706, 76 A.L.R. 931, quoting 
Corpus Juris. 

9 C.J. p 812 note 30. 

(8) Plaintiff, however, is not en¬ 
titled to a measurement of damages 
based upon the rental value of the 
building as a fully furnished grow¬ 
ing hotel, where there was no evi¬ 
dence indicating that he possessed 
money or credit with which to in¬ 
stall the furnishings.—Stubblefield 

V. Montgomery Ward & Co., 98 P.2d 
14, 125 A.L.R. 1240, denying rehear¬ 
ing 96 P.2d 774, 125 A.L.R. 1228. 

<9) Where the contractor has 
been paid in advance, the measure of 
damages is the value of the build¬ 
ing when completed in accordance 
with the contract.—Simons v. Witt- 
mann, SS S.W. 791, 113 Mo.App. 357. 

Perm of action is irrelevant, the 
measure of damages being just com¬ 
pensation or indemnity.—Bowater v. 
Worley, C.C.AOkl., 57 P.2d 970. 
Value of performance 

Where value of defendant’s per¬ 
formance may be reasonably and 
fairly estimated, rule permitting 
plaintiff’s recovery of reasonable cost 
of defendant’s performance does not 
apply.—Curry v. Texas Co., Tex.Civ. 
App., 18 S.W.2d 256, error dis¬ 
missed. 

47. U.S.—White v. U. S., 82 Ct.Cl. 
218. 

Ga.—Phosphate Mining Oo. v. At¬ 
lanta Oil & Fertilizer Co., 93 S^E. 
532, 20 Ga.App. 660. 
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other hand, plaintiff is not to be put in a better 
position by a recovery of damciges for the breach 
of a contract than he would have been in if there 
had been performance's However, while the g:en- 
eral principles are readily formulated, no rule 
can be laid down which will in all cases give them 
effcct/^'^^ As to some particular classes of con¬ 
tracts, however, the law has prescribed definite 
standards by which the damages for a breach may¬ 
be admeasured, and where such rules have been 
established they must be applied,^0 although the 
jury may have a discretion as to the amount to be 
awarded within the limits prescribed by such 
rules.®^ 

Time of estimeition. The rights of the parties 
in respect of a breach of contract become fixed at 
the time thereof.^^ Where a continuing contract 


is broken by a repudiation of liability under it dur¬ 
ing the course of performance, the party to whom 
performance is due may sue immediately and re¬ 
cover for the breach of the entire contract,^nd in 
case of anticipatory breach of a continuing con¬ 
tract, the amount of damages may be measured 
by'’ the entire period of the contract, notwithstand¬ 
ing the party asserting damages had an option to 
terminate the contract upon a stipulated notice 
shorter than its unexpired term but where dam¬ 
ages are claimed for an anticipatory breach, it is 
proper on the issue of damages to show that, had the 
contract continued, the promisee would not have 
been entitled to performance.^^ Where a contract 
is to be performed in installments, the damages for 
breach must be measured as of the time at which 
each installment is due and not as of the time at 
which performance is to be completed.Where 


Iowa.—Waehtel v. National Alfalfa 
Journal Co., 176 N.W. 801, 190 

Iowa 1293. 

N.J.—^Weiss V. Revenue Building & 
Loan A&s’n, 1S2 A. 891, 116 N.J. 
Law 208, 104 A.L.R. 129—Feldman 
V. Jacob Branfman & Son, 166 A. 
126, 111 N.JXaw 37. 

N.Y.—Ducasse v. American Yellow 
Taxi Operators, 231 N.Y.S. 51, 224 
App.DiY. 516—Hochberg Contract¬ 
ing Co. V. F. Sc P. Auto Transp. 
Co., 15S N.Y.S. 879. 

17 C.J. p 849 note 63. 

PailtLre to furnish, materials 

The measure of damages for fail¬ 
ure to furnish materials to be used 
m the construction of a building is 
the difference between the market 
price for such materials and the 
contract price, and the rental value 
of the building during 'YEe ""delay- 
caused by defendant’s breach is not 
the proper measure.—^Woolf v, Shaef- 
er, 93Y^Y.S. 184, 103 App.Div. 567, 
reversing 85 N.Y.S. 205, 41 Misc. 
640. 

48. U.S.—Potts V. Tillage of Haver- 
straw, C.C.A.N.Y., 79 F.2d 102—Ed. 
S. Michelson, Inc. v. Nebraska Tire 
& Rubber Co., C.C.A.Mo., 63 F.2d 
597. 

Idaho.—Carey v. Lafferty, 86 P.2d 
168, 59 Idaho 578. 

Mass.—F. E. Atteaux & Co. v. Mech- 
ling Bros. Mfg. Co., 140 N.E. 271, 
245 Mass. 483. 

Nev.—Hennen v, Streeter, 31 P.2d 
160, 155 Nev. 285. 

Tex.—G-uardian Trust Co. v. Broth¬ 
ers, Civ.App., 59 S.W.2d 343. 345, 
quoting Corpus Juris —Booth v. 
Texas Builders’ Supply Co., Civ. 
App., 47 S.W.2d 427, 429, quoting 
Corpus Juris —Texas Pacific Coal 
& Oil Co. v. Stuard. Civ.App., 7 S. 
W.2d 878, error refused. 

17 C.J. p 849 note 62. 

Building* and construction contracts 

(1) The owner is not entitled to 


charge the contractor with the cost 
of materials not provided for in the 
schedule.—^Archerd v. Gannaway, 
Tex.Civ.App., 294 S.W. 603. 

(2) Nor may he charge the con¬ 
tractor for completing performance 
in a manner more costly than that 
contemplated by the contract.— 
Massachusetts Bonding & Insurance 
Co. V. Davis, Tex.Civ.App., 274 S.W. 
230. 

(3) Of course, the owner is prop¬ 
erly charged with the cost of the 
contractor’s materials used by him 
in completing the contract-—Feroe 
v. B. H, Brooke Co., 219 N.Y.S. 97, 
219 App.Div. 107, affirmed Feroe v. 
B. H. Brooks Co., 1$1 N.E. 194, 247 
N.Y. 690. 

Contract to'make covenant 

Damages for breach of contract 
to make covenant cannot be great¬ 
er than that allowed for breach of 
covenant itself.—Linde v. Ellis, 6 S. 
W.2d 1089, 224 Ky. 649. 

Expense of performance should, of 
course, be deducted from recovery 
of contract price.—Georgetown 
Const. Co. V. Moss & Donovan, 290 S. 
W. 1070, 218 Ky. 32. 

49. Mo.—Dement v. McNail, App., 
281 S.W. 128. 

17 C.J. p 850 note 64. 

Courts refuse to be bound 

“In arriving at just compensation 
for a deliberate breach of contract, 
courts in general refuse to be bound 
by rigid, hampering rules.”—Putnam 
Dumber Co. v. Ashcraft-Wilkinson 
Co., C.C.A.Fla., 96 P.2d 233, 235. 

Where general rule is inadequate, 
court will not apply it.—Black v. 
Smith, 84 S.W.2d 593, 19 Tenn.App. 
195. 

50. Cal.—^Weaver v. Atlantian Const. 
Co., 268 P. 114, 84 Cal.App. 161,. 

17 C.J. p 850 note 66. 
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51. Mass.—Batchelder v. Sturgis, 3 
Cush. 201. 

17 C.J. p 850 note 67. 

52. U.S.—Jenkins Petroleum Proc¬ 
ess Co. v. Sinclair ReHning Co., 
D.C.Me., 56 P.2d 272, 274, quoting 
Corpus Juris. 

Ind.—Schaffner v. Preston Oil Co., 

154 N.E. 780, 94 Ind.App. 554. 

Ky.—Sandy Valley & E. Ry. Co. v. 

Hughes, 205 S.W. 607, 181 Ky. 558. 
N.Y.—Rubin v. Siegel, 177 N.Y.S. 342, 

155 App.Div. 636. 

W.Va.—State v. R. M. Hudson Pav¬ 
ing & Construction Co., 122 S.B. 
173, 95 W.Va. 610—State v. R. M. 
Hudson Paving & Construction Co., 
113 S.E. 251, 91 W.Va. 387. 

Wis.—Gether v. R. Connor Co., 219 N, 
W. 373, 196 Wis. 25. 

17 C.J. p 850 note 68. 

Anticipatory breach 

The tender of an anticipatory 
breach does not change the time at 
which the damages are to be estimat¬ 
ed.—Mendel v. Converse & Co., 118 
S.E. 586, 30 Ga.App. 549.' 

53. US.—U. S. V. Purcell Envelope 
Co., 39 S.Ct. 300, 249 U.S. 313, 63 
L.Ed. 620, affirming Purcell En¬ 
velope Co. V. U. S., 51 Ct.Cl. 211, 

Fla.—Pallardy-Watrous Ins. Agency 
V. M. Tucker, Inc., 163 So. 284, 120 
Fla. 895. 

17 C.J. p 850 note 69. 

54. U.S.—Central Trust Co. v. Chi¬ 
cago Auditorium Ass’n, Ill., 36 S, 
Ct. 412, 240 U.S. 581, 60 L.Ed. 811, 
L.R.A.1917B 580. 

55. U.S.—New York Trust Co. v. 
Island Oil & Transport Corpora¬ 
tion, C.C.A.N.Y., 34 P.2d 653. 

56. U.S.—Roller v. Leonard, Va., 229 
P. 607, 143 C.C.A. 629. 

N.Y.—Recknagel v. Stein way, 77 N.E, 
801, 184 N.Y. 614, modifying 94 N, 
Y.S. 119, 105 App.Div. 561. 

17 C.J. p 850 note 71. 



25 C.J.S. 


DAMAGES 


one party to a contract is by insolvency disenabled 
from performing it, his liability is for the value of 
tbe contract to the end of the term.^"^ In cases in 
which a recovery may be had for prospective dam¬ 
ages, defendant is entitled only to the present val¬ 
ue of his contract, and proper allowance must be 
made for the fact that a present recovery is award¬ 
ed for damages which will have accrued only at 
some future time.^S So a proper allowance should 
be made for the possibility of fluctuations in mar¬ 
ket values of all cost of performance.59 

Contractual stipulations. Where the parties to 
a contract have agreed upon the measure of dam¬ 
ages for its breach, such agreement will ordinarily 
be enforced,so and so where the parties to a con¬ 
tract of sale have such knowledge of special cir¬ 
cumstances affecting the question of damages as 
that it may be fairly inferred that they contemplat¬ 
ed a particular rule for estimating them and en- 


§ 74 

tered into the contract on that basis, that rule 
should be adopted.^i In order to modify the 
usual rule of damages, however, it must be clear 
that the parties intended to stipulate as to the meas¬ 
ure of damages,®- and mere statements of opinion 
or matters of inducement will not ordinarily be 
given this effect.®-^ In determining the actual 
damages sustained from a breach of contract, the 
courts will not look to a liquidated damage clause 
where such provision has become unenforceable.®*^ 

Where a contract is terminable at any time on 
notice and it is terminated wnthout notice, the 
damages which the aggrieved party may recover 
are limited to the notice period.®^ 

Consideration as measure of damages. Dam¬ 
ages for breach of contract cannot as a general 
rule be measured by the consideration for the con¬ 
tract but are to be determined by the value of the 


57. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 216 
P. 458, 132 C.C.A. 518. 

58. Pla.—Pallardy-Watrous Ins. 

Agency v. M. Tucker, Inc., 163 So. 
284, 120 Fla, 895. 

17 C.J. P 851 note 73. 

Contract for life 

Damages for breach of contract 
to furnish plaintiff with ice during 
his life, is such sura based on time 
which plaintiff might expect to live 
and annual cost of obtaining ice, as 
would, if invested, have allowed an 
annual income sufficient for that 
purpose, leaving no money at his 
death.—Proctor v. Union Coal Co., 
137 N.E. 659, 243 Mass. 428. 
Interest 

On breach of an advertising con¬ 
tract by the advertiser, there should 
be deducted, from the compensation 
for the full term for which the ad¬ 
vertisement was to run, the differ¬ 
ence in interest between payments 
as they would periodically fall due 
under the contract and payment in 
advance by reason of the breach of 
contract.—Islesworth Hotel Co. v. 
Ward, C.C.A.N.J., 270 F. 86. 

59. N.C.—Wilkinson v. Dunbar, 62 
S.E. 748, 149 N.C. 20. 

17 C.J. p S51 note 74. 

60. U.S.—U. S. V. Harris, C.C.A. 
Wash., 100 F.2d 268, rehearing de¬ 
nied 103 F.2d 1020—Monument 
Pottery Co. v. Imperial Coal Corpo¬ 
ration, C.C.A.N.J., 21 F,2d 683, cer¬ 
tiorari denied 48 S.Ct. 213, 27$ U.S. 
618, 72 L.Ed. 734. 

Conn.—^Adams v. Pierce, 110 A. 50, 94 
Conn. 613. 

N.J.—Stevens-Davis Co. v. Peerless 
Service Laundry, 170 A- 619, 112 
N.J.Law 304—Alexander Hamilton 


Institute v. Calkins, 170 A. 54, 112 
N.J.Law 170. 

Va.—^Virginia-Lincoln Furniture Cor¬ 
poration V. Southern Factories & 
Stores Corporation, 174 S.E. 848, 
162 Va. 767. 

W.Va.—Huminsky v. Gary Nat. 

Bank, 150 S.E. 9, 107 W.Va. 658. 
17 C.J. p 851 note 75. 

Compeusation in stock 

(1) Under a contract by which 
plaintiff was to sell stock and be 
compensated with shares of a cer¬ 
tain par value, written contract was 
not prima facie evidence of the 
value of stock, it being stock's ac¬ 
tual value which determined dam¬ 
ages for defendant’s breach, and not 
its nominal par value.—Clemmer v. 
Merriken, 125 A. 394, 144 Md. 675, 
34 A.L.R. 928. 

(2) Under such a contract, plain¬ 
tiff was not entitled to recover value 
of his services, although defendant 
never tendered the stock, measure 
of damages for breach of the con¬ 
tract still being the value of the 
stock.—Clemmer v. Merriken, supra. 

Fayment of expenses 

A provision in a contract by 
which one party agreed that if he ' 
became unable or unwilling to carry 
out provisions of contract he would 
pay all expenses, was in effect reser¬ 
vation of right to withdraw upon 
payment of such expenses, relieving 
him from liability for loss of prof¬ 
its.—Mooney v. Van Kleeck Mortg. 
Go., 225 P. 210, 75 Colo. 173. 

In California 

(1) A statute providing that that 
part of a contract fixing the amount 
of damages for breach of the obli¬ 
gation IS void does not affect an 
agreement as to the amount to be 
paid an owner in case of sale of 
the property,—Gelgud v. Los Ange¬ 

567 


les Rock & Gravel Co., 6S P.2d 673, 
14 Cal.App,2d 604. 

(2) Likewise, the parties may law¬ 
fully designate who shall bear loss 
under specified contingencies.—Han¬ 
sen V. Co veil, 24 P.2d 772, 218 Cal. 
622, 89 A.L.R. 670. 

61. N.Y.—Booth V. Spuyten Duyvil 
Rolling Mill Co., 60 N.Y. 487— 
Eagle Tube Co. v. Edward Barr 
Co., 16 Daly 212, 10 N.Y.S. 113. 

62. N.Y.—Town of Tonawanda v. 
Stapel], Mumm & Beals Corpora¬ 
tion, 270 N.Y.S. 377, 240 App.Div. 
472, reversing 264 N.Y.S. 424, 147 
Misc. 768, and alRrmed 193 N.E. 
419, 265 N.Y. 630. 

Bight to complete btdlding 
Under building contract providing 
that on default of contractor owner 
may, on architect's certificate with¬ 
out prejudice to any other right or 
remedy, terminate employment of 
contractor and take possession of 
premises and finish work, owner is 
entitled to damages for breach of 
centract notwithstanding he com¬ 
pletes work on default of contrac¬ 
tor.—Consolidated Cut Stone Co. v. 
Seidenbach, 75 P.2d 442, 181 Okl. 
578. 

63. Tex.—Pittsburgh Athletic Co. v. 
Malin. Civ.App., 71 S.W.2d 889, 
error dismissed. 

64. U.S.—United Engineering & 
Contracting Co. v. U. S., 47 CtCL 
489. 

17 C.J. p 851 note 77. 

65. Ga.—James v. Dayton Rubber 
Mfg. Co., 196 S.E. 298, 57 Ga. 
App. 511. 

Wis.—Preiburger v, Texas Co., 257 
N.W. 592, 216 Wis. 546. 

Operation and effect of option to 
terminate generally see Contracts 
§ 404. 
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thing’ contracted for.®^ So, where a special con¬ 
tract is entirely executory, the measure of damages 
is ordinarily the difference between what was to be 
paid by plaintiff and the value of that which was 
to be done by defendant.^^ However, where the 
character of the contract is such that it admits of 
no other method of admeasurement, the price which 
is agreed to be paid may be adopted as the meas¬ 
ure of damages. 

Consideration executed. Where the considera¬ 
tion is executed upon the part of plaintiff, how¬ 
ever, he may under certain circumstances have a 
right to disaffirm the contract owing to defend¬ 
ant’s breach and to sue to recover the consideration 
paid.6^ So, when one party refuses to perform 
after the other party has transferred property 
or performed services,or parted with other con- 
sideration,^^ under the contract the party not in 
default is entitled to recover the value of these, 
which may be the full contract price.'^^ 

Expenses in avoiding loss. Where a party in¬ 
jured by breach of a contract may by the use of 
reasonable exertion or reasonable expense arrest 
the loss caused by such breach, it has been held 
that the measure of his damages is the amount of 
such expense,together with the loss, which, not¬ 
withstanding his exertions, is incurred,'^^ 

Quasi-contract. In an action depending on the 
obligation or duty called quasi-contract, the meas¬ 


ure of the recovery is the extent of the duty or 
obligation imposed by law, and is expressed by the 
amount which the court considers defendant has 
been unjustly enriched at the expense of plaintiff. 

By statute in some jurisdictions the measure of 
damages for breach of an obligation arising from 
contract is the amount which will compensate the 
party aggrieved for all the detriment proximately 
caused thereby or which in the ordinary course of 
things would be likely to result there from.This 
is in effect a statutory enactment of the common- 
law rule that the natural and probable consequenc¬ 
es of a breach of contract form recoverable ele¬ 
ments of damage.'^^ 

Torts. The measure of damages for breach of 
contract usually cannot include recovery for torts 
committed by defendant.Where a tort is 
waived and an action is- brought in contract, as 
already discussed in Actions § 50 f, the measure 
of damages is governed by the rule applicable to 
actions in contract. 

I 75 . - Part Performance 

V\(^here there has been a failure to complete perform¬ 
ance of a contract according to Its terms, the measure of 
damages ordinarily is the reasonable cost of completion. 

Where there has been a failure to complete per¬ 
formance of a contract according to its terms, the 
measure of damages ordinarily is the reasonable 
cost of completion,^^ or, where the consideration 


66. U.S.—Hoffer Oil Corporation v. 
Carpenter, C.C.A.Okl., 34 F.2d 589, 
591. citing Corpus Juris, and cer¬ 
tiorari denied 50 S.Ct 158, 280 U. 
S. 608, 74 L.Ed. 651. 

17 C.J. p 851 note 78. 

67 . Wis.—^Eastern R. Co. v. Tuteur, 
105 N.W. 1067, 127 Wis. 382. 

17 C.J. p 852 note 79. 

68. Cal.—Coffee v. Meiggs, 9 Cal. 
363—Baldwin v. Bennett, 4 Cal. 
392. 

Neb.—International Text-Book Co. 
V. Martin, 117 N.W. 994, 82 Neb. 
403, 

17 aJ. p 852 note 80. 

69. Fa.—^Wilkinson v. Ferree, 24 Pa. 
190—Weschler v. Buffalo & Lake 
Erie Tract. Co., 51 Pa..Super. 92. 

17 C.J. p 852 note 82. 

70. R.I.—Eastman v. Dunn, 83 A. 
1057, 34 R.I. 416. 

71. R.I.—Eastman v. Dunn, supra. 
Wis.—Sixta V. Ontonagon Valley 

Land Co., 147 N.W. 1042, 157 Wis. 
293. 

17 C.J. p 852 note 84. 

72. N.Y.—^Kinney v. Pudney, 46 

How.Pr. 258. 

73. R.I.—Brumbaugli System v. 


Providence Live Poultry Co., 129 
A. 734, 47 R.I. 39. 

74. Iowa.—^Kelley, Maus & Co. v. 
Hart-Parr Co., 115 N.W. 490, 137 
Iowa 713. 

17 C.J. p 852 note 86. 

75. Wis.—Williams v. Arnold, 120 
N.W. 824, 139 Wis. 177. 

76. S.C.—U. S. Rubber Products v. 
Town of Batesburg, 190 S.E. 120, 
183 S.C. 49, 110 A.L.R. 144. 

77. Statutory rule applied 

(1) The statute prescribing the 
general rule as to measure of dam¬ 
ages for breach of obligation arising 
from contract applied in action 
which was simply one for breach of 
contract, rather than statute pre- 
'scribing the detriment caused by 
conversion of pe,rsonalty.—Griffin v. 
Patterson, 80 P.2d 246, 183 Okl. 108. 

(2) Other cases.—Meyers v. 
Bender, 129 P. 330, 46 Mont. 497, 
Ann,Cas.l916E 245—17 C.J. p 852 
note 88. 

78. N.D.—Hayes v. Cooley, 100 N. 
W. 250, 13 N.D. 204. 

79. Cal.—Adkins v. Model Laundry 
Co.. 268 P. 939, 92 Cal.App. 575. 
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Joinder of contract and tort actions 
see Actions §§ 74 d, 93. 

80. U.S.—Smith v. Copiah County, 
D.C.Miss., 239 F. 425. 

Ariz.—Guarantee Title & Trust Co. 

V. Willis, 297 P. 445, 38 Ariz. 33. 
Ark.—Northern Const. Co. v. John¬ 
son, 201 S.W. 510, 132 Ark. 528. 
Cal.—Richmond Wharf & Dock Co. 

V. Blake, 177 P. 508, 39 Cal.App. 1. 
Conn.—^M. J. Daly & Sons v. New 

Haven Hotel Co., 99 A. 853, 91 
Conn. 280. 

Idaho.—Dover Lumber Co. v. Case, 
170 P. 108, 31 Idaho 276. 

Inch—Schaffner v. Preston Oil Co., 
154 N.E. 780, 94 Ind.App. 654. 

Kan.—Hanson Oil & Gas Co. v. How¬ 
erton, 206 P. 909, 111 Kan. 304. 
Ky.—Carl Const. Co. v. Miller, 29 S. 

W. 2d 545, 234 Ky. 794 

Mass.—Dahlstrom Metallic Door Co. 

V. Evatt Const. Co., 152 N.E. 715, 
256 Mass. 404. 

Minn.—Haney v. Perch, 185 N.W. 
397, 150 Minn. 323. 

Neb.—Horse Shoe Lake Drainage 
Dist. V, Fred M. Crane Co., 199 N, 

W. 526, 112 Neb. 323. 

N.Y.—Smith v. Cowan, 53 N.E. 1132, 
157 N.Y. 714—Smith v. Brocton 
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remains executory on the part of plaintiff, the dif¬ 
ference between such cost and the contract price 
for completion according to the contract.Sl The 
difference between the value of the work done 
and the amount paid therefor, if the latter be 
greater, may also be recovered.^^ A provision m 
a building contract authorizing the owner, on the 
contractor’s default, to finish the work and to de¬ 
duct the cost from the contract price does not 
preclude the owner from recovering general dam¬ 
ages where the contractor deliberately abandons 
the work.83 Where plaintiff is also claiming the 
value of material which he lost through a breach 
of the contract, he is not limited to the cost of 
completing the work as the sole measure of dam¬ 
ages,and where part performance of a con¬ 
tract relating to land has resulted in injury to the 
land, the owner may recover the reasonable cost 
of remedying such injury.85 


The measure of plaintiff’s recovery for partial 
performance, when he is entitled to recover, see 
Contracts § 367 d, is the reasonable value of la¬ 
bor and materials furnished, having reference to 
the contract price, not to exceed the benefit re¬ 
ceived by defendant,86 and subject to a deduction 
of the amount of damages sustained by defendant 
by reason of plaintiff's failure fully to perform the 
contract87 The fact that the value of the work 
performed exceeds the contract price does not 
entitle the builder to recover therefor in excess 
of such price; otherwise, he would be allowed to 
take advantage of his own wrong, in failing to 
perform his contract, to enhance the price of his 
work. 8 8 

Where-parties enter into a contract on the com¬ 
mon assumption that a particular and essential 
state of facts exists with reference to a substantial 


Preserving* Co., 296 N.T.S. 281, 
251 App.Div. 102—Juell v. New 
Amsterdam Casualty Co., 229 N. 
Y.S. 190, 223 App.Div. 612—An¬ 
drew J. Robinson Co. v. Security 
Mut. Life Ins. Co., 154 N.Y.S. 3. 
167 App.Div. 880—^Weiner v. H. 
Jaeckel & Sons, 179 N.Y.S. 629— 
Lindsey v. Geo. P. Schinzel & 
Son, 176 N.Y.S. 122—Amsterdam 
Bldg*. Co. V. Nilsson, 171 N.Y.S. 
391—Adler v. Forham Co., 171 N. 
Y.S. 49. 

Ohio.—Village of Bay v. U. S. Fideli¬ 
ty & Guaranty Co., 156 N.E. 227, 
24 Ohio App. 73. 

Tenn.—Fast Lake Lumber Box Co. 

V. Simpson, 5 Tenn.App. 51. 

Tex.—Covington Oil Co. v. Jones, 
Civ.App., 244 S.W. 287—American 
Surety Co. of New York v. Gon¬ 
zales Water Power Co., Civ.App., 
211 S.W. 251, error refused. 

W.Va.—State v. R. M. Hudson Pav¬ 
ing & Construction Co., 122 S.E. 

• 173, 95 W.Va. 610. 

17 C.J. p 852 note 91. 

Extra work provisioa aot controlling* 
A provision in a building con¬ 
tract that for certain extra work 
a fixed compensation should be al¬ 
lowed is not any criterion as to 
how much the principal contractor 
could deduct for a subcontractor’s 
failure to perform regular work of 
the same character.—^Amanna v. 
Carvel, 152 N.Y.S. 796, 167 AppiDiv. 
557. 

tinder contract stipulation 

Where contractor repudiated 
agreement on cost plus basis before 
completion of building, damages 
were properly assessed at amount 
required to pay the contractor to 
whom completion of job was let, as 
authorized by contract.—Baumann 
V. City of West Allis, 204 N.W. 
907. 187 Wis. 506. i 


81. Mich.—^Eaton v, Gladweel, SO 
N.W. 292, 121 Mich. 444. 

N.Y.—Along-the-Hudson Co. v. 
Ayres, 156 N.Y.S. 58, 170 App. 
Div. 218—Shapiro v. Mollat, 16S 
N.Y.S. 723. 

Okl.—Smith v. First Nat. Bank, 245 
P. 653, 114 Okl. 293. 

Pa.—Sauer v. School Dist. of Mc¬ 
Kees Rocks Borough, 90 A. 150, 
243 Pa. 294. 

Tex.—Pranks v. Harkness, Civ.App., 
117 S.W. 913—American Surety 
Co. of New York v. Lyons, Civ. 
App., 97 S.W. 1080. 

17 C.J. p 853 note 92. 

Instruction not erroneous 
In state’s action to recover dam¬ 
ages for contractor's abandonment 
of building construction contract, 
court’s measure of damages rule 
stating that, if fund left in contract 
was enough to finish according to 
contract and pay necessary expenses, 
verdict should foe no cause of ac¬ 
tion, did not contain error requiring 
reversal.—People v. C. & W, Const. 
Co.. 9 N.Y.S.2d 604, 256 App.Div. 17, 
reargument denied 11 N.Y’.S.2d 671, 
256 App.Div. 1026, appeal denied. 

82. Ariz.—Guarantee Title & Trust 
Co. V. Willis, 297 P. 445, 38 Ariz. 
33. 

83. N.Y.—^McGrath v. Horgan, 76 N. 
Y.S. 412, 72 App.Div. 152. 

84. Md.—Maryland Casualty Co. v. 
East Baltimore Driving Ass’n, 108 
A. 517. 135 Md. 105. 

Particular damages measured 

In an action foy an owner of land 
against contractors to clear it for 
one thousand eight hundred dollars 
and all timber and cordwood cut, ex¬ 
cept six thousand fence posts, the 
contractors having left no posts to 
complete their engagement in such 
respect, hut having removed timber 

569 


-•without clearing all the land, in 
view of the contractors' default, 
they will be charged with the value 
of such a proportion of the six 
thousand posts contracted for as 
may foe estimated in the ratio w'hich 
the acreage of removed timber bears 
to the area to be cleared, and cred¬ 
ited -with a due proportion of the 
money payment in consideration of 
work actually done, less any amount 
paid.—Maryland Casualty Co. v. 
East Baltimore Driving Ass'n, supra. 

85. Cal.—Smith v. Los Angeles & 
P. R. Co., 33 P. 53, 98 Cal. 210. 

86. TJ.S.—Lovrein v, Thompson, D. 

C.Mass,. 15 F.Cas.No.8,557, 1 

Sprague 355. 

Conn.—Valente v. Porto, 119 A. 888, 
98 Conn. 653. 

Ind.—Western Wheeled Scraper Co. 

v. Scott Const. Go., 27 N.E.2d 879. 
Ky.—Jackson Lumber & Supply Co. 
v. Deaton, 272 S.W. 717, 718, 209 
Ky. 239, citing Corpus Juris. 

Md.—M oore v. Warrensburg State 
Normal School, 115 S.W. 6, 215 Mo. 
705—Muller v. Gillick, 66 Mo.App. 
500. 

9 C.J. p 820 note 4. 

87. Md.—Hammaker v. Schleigh, 
147 A. 790, 157 Md. 659, 

Mo.—Moore v. Warrensburg State 
Normal School, 115 S.W. 6, 215 Mo. 
705—Muller v. Gillick, 66 Mo.App. 
500. 

Ohio.—Stanfield v. Rossow, 16 Ohio 
Cir.Ct.,N.S., 269. 

Tenn.—Richardson v. Lanius, 263 S. 

W. 799, 150 Tenn. 133. 

9 C.J. p 820 note 5. 

88. N.Y.—^Lewis y. Yagel, 28 N.Y.S. 
833, 77 Hun 337. 

N.D.—Horton v. Emerson, 152 N.W. 
529, 30 N.D. 258, 

Wis.—Bishop V. Price, 24 Wis. 480. 
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subject matter, and where full performance of the 
contract is rendered impossible by the nonexist¬ 
ence of that state of facts, through the default of 
neither party, the measure of damages of a plain¬ 
tiff who has not completed the contract is not the 
contract price less the expense of completing the 
contract had the facts existed as he understood 
them, since the contract price, when so reduced, 
embraces the profit on account of that part of the 
contract which he has not performed 

Severable contract. Where there is an entire 
contract for the performance of services on one 
part and payment therefor in installments on the 
other, the obligation to pay for each installment 
being an independent covenant, the party to whom 
payment is due cannot, on mere failure to pay an 
installment, abandon performance and recover prof¬ 
its which he would have made by continuance of 
performance as damages, but his recovery is lim¬ 
ited to the installments due at the time of suit.^o 

Termination by consent. Where, after part per¬ 
formance of a contract to furnish work and ma¬ 
terials, it has been terminated by mutual consent, 
the measure of the recovery by the person furnish¬ 
ing labor and materials is the proportion of the 
contract price corresponding to the ratio of the 
value of the labor and materials actually furnished 
to the total cost of the work when completed ac¬ 
cording to the contract.^^ 


§ 76. - Defective Performance 

As a general rule, the measure of damages for defec¬ 
tive performance of a contract is the difference in value 
between what is tendered as performance and what is 
due as performance under the contract. 

While in determining the measure of damages 
for defective performance of a contract, different 
elements are proper for consideration in different 
cases, according to the nature of the defect,^2 3.5 
a general .rule, the measure of damages is the dif¬ 
ference in value between what is tendered as per¬ 
formance and what is due as performance under 
the contract.^3 In case what is tendered is of no 
value of is unsuitable for the purpose contemplated 
by the contract, the measure of damages may be 
the amount required to remedy the defect,or a 
recovery of the full consideration paid may be 
had.95 Also, where a defect may readily be reme¬ 
died by repairs, the reasonable cost of such re¬ 
pairs may afford the measure of damages.96 Xhe 
cost of performing the work covered by the con¬ 
tract in an entirely different manner cannot be 
recovered.97 Ordinarily, the full contract price 
cannot be recovered for substantial performance, 
unless the other party accepts such as complete 
performance.^^ Where articles are manufactured' 
for plaintiff out of materials furnished by him in 
such a manner as to be worthless, the measure of 
damages has been held to be the difference between 
the contract price and the market value of such 
articles if they had been made in accordance with 


80. Md.—Hammaker v. Schleig-h, 
147 A. 790, 157 Md. 652, 65 A.L.R. 
12S5. 

9-0. U.S.—United Press Ass'n v. Na¬ 
tional Newspaper's Ass'n, D.C. 
Colo., 227 F. 193, reversed on 
other grounds 237 P. 547, 150 C.C. 
A. 429. 

91. Mass:—Connolly v- Sullivan, 53 
N.E. 143, 173 Mass. 1. 

92. Mass.—^White v. McLaren, 24 
N.E. 911, 151 Mass. 553. 

Neh.—Graham v. Anderson, 238 N. 

W. 362, 121 Neb. 733. 

Okl.—Stewart v. Riddle, 184 P- 443, 
75 Okl. 70. 

9 C.J. p 812 note 28. 

Just e<iulvaleut for Tbreach 

In the choice of rules for the 
measurement of damages in building 
cases, the old saying that circum¬ 
stances alter cases has peculiar 
force. But the fundamental idea 
running through all of th-e case law 
is that an owner is entitled to a 
performance of the contract by the 
contractor and, where the contract 
is breached, is entitled to recover 
damages that will be a just equiv¬ 
alent for the breach. 

Ky.—Hoskins v. Williamson, 15 S.W. 


2d 242, 228 Ky. 395, quoting Cor¬ 
pus Juris. 

Mo.—Walter v. Huggins, 148 S.W. 
148, 164 Mo.App. 69. 

93. Cal.—Producers’ Holding Co. v. 
Hill, 256 P. 207, 201 Cal. 204. 

Fla.—Bayshore Development Co. v. 
Bonfoey, 78 So. 507, 75 Fla. 455, 
L.R.A.1918D 889. 

Ill.—Spiro V. Cable, 248 Ill.App. 
343. 

Kan.—Board of Com'rs of Allen 
County V. Baker, 102 P.2d 1006, 
1011, 152 Kan. 164, citing Corpus 
Juris. 

Me.—Brunswick Coal & Lumber Co. 

V. Grows, 186 A. 705, 134 Me. 293. 
N.Y.—Broadway Bookbindery v. 
Gulfree Printing Corporation, 199 
N.Y.S. 194. 

Tex.—Roark v. General Motors Ac¬ 
ceptance Corporation, Civ.App., 114 
S.W.2d 611, error dismissed. 

17 C.J. p 853 note 98. 

94. U.S.—^American Bureau of Ship¬ 
ping V. Allied Oil Co., C.C.A. Ohio, 
64 F.2d 509. 

U.C.—Turner v. Henning, 262 p. 637, 
49 App.D.C. 183. 

Kan.—Board of Com'rs of Allen 
County V. Baker, 102 P.2d 1006, 
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1011, 152 Kan. 164, citing Corpus 
Juris. 

Wash.—Electric Sales Corporation v. 
Radford, 173 P. 942, 103 Wash. 
130. 

17 C.J. p 853 note 99. 

Resale of ship on warranty did 
not prevent buyer from recovering 
damages for negligent inspection- 
and report on which purchase was. 
made, although repairs were not 
made until after resale.—American 
Bureau of Shipping v. Allied Oil Co., 
C.C.A.Ohio, 64 P.2d 509, 

* 95. Kan.—Board of Com'rs of Al¬ 
len County V. Baker, 102 P.2d 1006, 
152 Kan. 164. 

96, Ill.—Mason v. Griffith, 118 N.E. 
18, 281 Ill. 246. 

Okl.—Stewart v. Riddle, 184 P. 443, 
76 Okl. 70. 

17 C.J. p 854 note 3. 

97. U.S.—^McCarthy v. Central 

Dredging Co., N.Y., 203 F. 965, 
122 C.C.A. 267. 

17 C.J. p 854 note 4. 

99. Md.—Hammaker v. Schleigh, 

147 A. 790, 157 Md. 652, 65 A.L.R- 
1285. 
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the contract.^^ tract has not been substantially performed,- where 

In general, the measure of damages occasioned detects cannot be remedied without great sac- 
by failure strictly to perform a building or con- rifice of work or material or would impair the 

struction contract is, in the case of substantial building,^ or where the cost of remedying the de¬ 
performance, the difference between the value of feet will not fully compensate the owner for the 

the work done or building erected and the value damages suffered by him.^ W'here the building 

of that w^hich w^as contracted forff The dilter- or structure is completed substantially according to 

ence in the value of the property with the defective the plans and specifications, the measure of dam- 

work and what it would have been had there been ages may be the cost of repairing the defections 

strict compliance with the contract may be resort- or making the building or structure conform to the 


ed to as the measure of damages 

99. N.Y.—Miller v. Windholtz, 178 
N.Y.S. 4. 

17 C.J. p 854 note 5. 

1 . Ark.—J. E. Hollingsworth & Co. 
V. Leachville Special School Dist, 
249 S.W. 24, 157 Ark. 430. 

Ky.—Staton Springs Park Co. v. 
Keesee, 289 S.W. 292, 217 Ky. 

329. 

La.—State v. Town of Plaquemine, 
143 So. 7, 9, 175 La. 69, citing 
Corpus Juris. 

9 C.J. p 810 note 19. 

Building of differeut type 

Surety on bond given by purchaser 
of farm, conditioned on construc¬ 
tion of another barn, in place of 
that which purchaser proposed to 
tear down, was not entitled, on pur¬ 
chaser’s default, to have damages 
reduced by crediting value of garage 
erected by purchaser before farm 
was repossessed.—Miner v. Fidelity 
& Casualty Co. of New York, 251 N. 
W. 335, 265 Mich. 148. 

Defective sash cords 

Owner’s claim in concursus pro¬ 
ceeding, because sash cords specified 
were not used, was allowed in 
amount representing difference be¬ 
tween highest and lowest priced 
cords on market.—Young v. Barelli, 
125 So. 258, 169 La. 319. 

Detriment likely to result 

Where a building contractor has 
breached his contract by slight 
deviations, the owner’s measure of 
damages, under some statutes, is 
such an amount as will compensate 
him for the detriment proximately 
caused thereby or which will be 
likely to result therefrom.—Wieben- 
er V. Peoples, 142 P. 1036, 44 Okl. 
32. 

Xtental value 

Measure of damages for breach 
of contract to fill in property was 
difference in rental value when im¬ 
proved and when in partly improved 
condition.—Losei Realty Corporation 
V. City of New York, 171 N.B. 899, 
254 N.Y. 41, modifying 233 N.Y.S. 
814, 226 App.Div. 685. 

a. D.C.;—^Mercantile Trust Co. v. 
Hensey, 27 App.E.C. 210, SLf- 
firmed 27 S.Ct. 535, 205 U.S. 298. 
51 L.Ed. 811. 


where the con- | specifications,^ 

Ill.—See McBride v. Seney, 192 Ill. 
App. IS. 

Ky.—Nance v. Patterson Bldg. Co., 
131 S.W. 484, 140 Ky. 564--Hart- 
ford Mill Co. v. Hartford Tobacco 
Warehouse Co., 121 S.W. 477. 

La.—Delaney v. Morter, 123 So. 517, 
11 La.App. 310. 

Mass-—MouHon v. McOwen, 103 
Mass. 587. 

Mich.—Gutov V. Clark, 157 N.W. 49, 
190 Mich. 381. 

Neb.—Lincoln Stone & Supply Co, v. 
Ludwig, 144 N.W. 782, 94 Neb. 
722. 

Or.—McComb \\ Cogswell, 15 P.2d 
716, 140 Or. 676. 

Tex.—Waco Cement Stone Works v. 

Smith, Civ.App., 162 S.W. 1158. 

Va.—Scott’s Ex’r v. Chesterman, 85 
S.E. 502, 117 Va. 584. 

Wash.—^Kenney v. Abraham, 90 P.2d 
713, 199 Wash. 167—Suryan v. 

Lake Washington Shipyards, 300 
P. 941, 163 W^ash. 164—Eckhardt 
V. Harder, 294 P. 981, 160 W^ash. 
207—Mahan v. Springer, 283 P. 
667, 155 Wash. 98. 

Particular defects 

(1) Failure to complete building 
according to contract—Baber v. 
Baessell, 85 P.2d 725, 66 App.D.C. 
226. 

(2) Defective floors.—^Norcross 
Bros. Co. v. Vose, 85 N.E. 468, 199 
Mass. 81. 

(3) Defective roof.—Ciminelli v. 
Umland Bros., 258 N.Y.S. 143. 236 
App.Div. 154. 

(4) Improper stuccoing.—Carl 
Lindauist & Carlson v. Johanson, 
235 N.W. 267, 182 Minn. 529. 

(5) Sagging walls and uneven 
floors.—^White v. Mitchell, 213 P. 10, 
123 Wash. 630. 

3. Ky.—Cassinelli v. Stacy, 38 S.W. 
2d 980, 238 Ky. 827—Ward v. 
Qualls, 17 S.W.2d 739, 229 Ky. 
662—^Young v. Cumberland County 
Educational Soc., 210 S.W. 494, 183 
Ky. 625, 6 A.L.R. 135. 

Mass.—^Walsh v. Cornwell, 172 N.E. 
855, 272 Mass. 555. 

Mich.—Pierson v. Smith, 178 N.W. 
659, 211 Mich. 292—Gutov v. 

Clark, 157 N.W. 49, 190 Mich. 881 
—Eaton V. Gladwell, SO N.W. 292, 
121 Mich. 444. 
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particularly where such may be 

Minn.—Groves v. John Wunder Co., 
2S6 N.W. 235, 205 Minn. 163, 123 A. 
L.R. 502. 

Neb.—Graham v. Anderson, 238 N. 

W. 362, 121 Neb. 733. 

N.D,—Karlmski v. P. R, & H. Lum¬ 
ber & Construction Co., 281 N.W^. 
898. 68 N.D. 522. 

Okl.—Stewart v. Riddle, 184 P. 443, 
76 Okl. 70—Wiebener v. Peoples, 
142 P. 1036, 44 Okl. 32. 

Tenn.—East Lake Lumber Box Co. 
V. Simpson, 5 Tenn.App. 51, 58, 
citing Corpus Juris. 

Tex.—Totten v. Houghton, Civ.App., 
2 S.W.2d 530—McBurnett t. Smith 
&; McCallin, Civ.App., 28 6 S.W, 
599. 

Wis.—Burmeister v. Wolfgram, 185 
N.W. 517, 175 Wis. 506. 

9 C.J. p 811 notes 24, 25. 

Particular defects 

(1) Defective elevator.—Roberts 
V. Roberts, Tex.Civ.App., 27 S.W.2d 
880. 

(2) Failure to comply with plumb¬ 
ing specifications.—Jacob & Youngs 
V. Kent, 129 N.E. 889, 230 N.Y. 239, 
23 A.L.R. 1429, affirming 175 N.Y.S. 
281, 187 App.Div. lOO, and reargu¬ 
ment denied 130 N.E. 933 230 N.Y. 
656. 

(3) Failure to make inside of 
brick wall as smooth as outside.— 
Taulbee v. Moore, 51 S.W. 564, 106 
Ky. 749, 21 Ky.L. 378. 

(4) Improper placement of sheath¬ 
ing causing stucco to fall off.—Mor¬ 
ris V. Fox, 135 N.B. 663, 79 Ind.App. 
389. 

(5) Spreading of walls, where 
building was made safe by rods.— 
Short V. Moore, 43 S.W. 211, 19 Ky. 
L. 1225. 

(6) Walls not in accordance with 
contract, although good and substan¬ 
tial as constructed.—J. G. Jansen, 
Inc., V. Rilling, 232 N.W. 887, 203 
Wis. 193. 

4. Ark.—Hyatt v. Wiggins, 13 S.W. 
2d 301, 178 Ark. 1085. 

Okl.—Stewart v. Riddle, 184 P. 443, 
76 Okl. 70. 

5. Cal.—-Hansen v. Coveil, 24 P.3d 
772, 218 Cal. 622, 89 A.L.R. 670— 
Standard Cabinet Works v, Nath¬ 
an, 4 P.2d 166, 117 Cal.App. 584— 
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done at a reasonable expense.^ The owner, in 
making’ repairs, is not entitled to charge the con¬ 
tractor with the cost of materials more expensive 
than that called for in the contract," nor is he en¬ 
titled to have the building placed in a better con¬ 
dition than that called for in the contract.^ Where 
the contractor intentionally varies from the con¬ 


tract, and where there has not been substantial 
performance, the measure of damages is the actual 
cost of reconstructing the building or structure 
according to the contract.^ 

The measure of damages, in a proper case, may 
also include losses directly and proximately result¬ 
ing from the defective performance/^ as for ex- 


Joseph Musto Sons-Keenan Co. v. 
Pacific States Corporation, 192 P. 
13S, 4S Cal.App. 452—Pence v. 
Dennie, 182 P. 980, 41 Cal.App. 
42S. 

III. —Mason v. Griffitli, 118 N.E. 18, 
281 III. 246—Portable Elevator 
Mfg, Co. V. Dutton, 224 Ill.App. 
123. 

Ind.—Springer v. Jones, 123 N.E. 
816, 817, 76 Ind.App. 269, citing 
Corpus Juris. 

Iowa.—Armstrong Paving Products 

V. Nielsen, 245 N.W. 278, 215 Iowa 
23 S—p. E. Marsh & Co. v. Light 
& Power Co. of St. Ansgar, 195 N. 

W. 754, 196 Iowa 926. 

Ky.—Hoskins v. Williamson, 15 S. 

W.2d 242, 228 Ky. 395. 

La.—Du Bos v. Sanders, 139 So. 651, 
174 La 27—French Market Home¬ 
stead Ass’n V. Usner, 129 So. 202, 
170 La. 783—Di Cristino v. Na- 
politano, App., 141 So. 873—Lein- 
hard V. Meyer, 123 So. 130, 11 La. 
App. 32S—Davidson v. McGrath, 5 
La.App. 125—McMahon v. Kuss- 
man, 2 La.App. 284. 

Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1285. 
Mich.—Otto Misch Co. v. E. E. 
Davis Co., 217 N.W. 38, 241 Mich. 
285—Gutov V. Clark, 157 N.W. 49, 
190 Mich, 381. 

Minn.—Snider v. Peters Home Bldg. 

Co., 167 N.W. 108, 139 Minn. 413. 
Neb.—Graham v. Anderson, 238 N.W. 
362, 121 Neb. 733—S. A. Foster 
Lumber Co. v. Glatfelter, 157 N. 
W. 329, 99 Neb. 619. 

N.C.—Moss V. Best Knitting Mills, 
130 S.E. 635,' 190 N.C. 644. 

N.D.—Karlinski v. P. R. H. Lumber 
& Construction Co., 281 N.W, 898, 
68 N.D. 522. 

Okl.—Stewart v. Riddle, 184 P. 443, 
76 Okl. 70. 

Or.—Turner v. Jackson, 11 P.2d 1048, 
139 Or. 539, affirming 4 P.2d 925, 
139 Or. 539. 

Tex.—Graves v. Allert & Fuess, 142 

S.W. 869, 104 Tex. 614, 39 L.R.A., 
N.S., 591, affirming, Civ.App., 128 
S.W, 940—Roberts v. Roberts, Civ. 
App., 27 S.W.2d 880—Totten v. 
Houghton, Civ.App., 2 S.W.2d 530 
—McBurnett v. Smith & McCallin, 
Civ.App., 286 S.W. 599—Atkinson 
v. Jackson Bros., Civ.App., 259 S. 
W. 280, 284, citing Corpus Juris, 
and modified on other grounds, 
Com.App., 270 S.W. 848. 

Wash.—Mahan v. Springer, 283 P. 
667, 155 Wash. 98—White v. Mitch-. 


ell, 213 P. 10, 123 Wash. 630— 
Ekstrand v. Barth, 83 P. 305, 41 
Wash. 321. 

W.Va.—Phipps V. Lopinsky, 125 S. 

E. 250, 97 W.Va. 457. 

Wis.—J. G. Jansen, Inc., v. Rilling, 
232 N.AV. 887, 203 AVis. 193. 

9 C.J. p 811 notes 20, 21, 23. 

Double recovery 

(1) Recovery for repairs has been 
denied where recovery for cost of 
completing the building according to 
the contract was allowed.—^Wilson 
& Son Lumber Co. v. Huggins, Tex. 
Civ.App., 3 S.W 2d 599. 

(2) The cost of temporary repairs, 
however, to prevent further damage, 
before permanent repairs can be 
made, are recoverable.—Totten v. 
Houghton, Tex.Civ.App., 2 S.W.2d 
530. 

6. Ky.—Cassinelli v. Stacy, 38 S.W. 
2d 980, 238 Ky. 827—C. F. Kleider- 
er & Son v. Aldridge's Ex’x, 170 S. 
AV. 23, 160 Ky. 638, 

9 C.J. p 811 note 22. 

7. Mont.—Roberts v. Sinnott, 177 P. 
252, 55 Mont. 369. 

N.T.—Ciminelli v. Umland Bros., 258 
N.y.S. 143, 236 App.Div. 154. 

8. Wis.—^Krueger v. V. P. Chris¬ 
tianson Silo Co., 240 N.W. 145, 206 
AVis. 460. 

9. D.C.—Turner v. Henning, 262 P. 
637, 49 App.D.C. 183. 

Mass.—Norcross Bros. Co. v. Vose, 
85 N.E. 468, 199 Mass. 81—Hebb 
v. AVelch, 70 N.E. 440, 185 Mass. 
335. 

Minn.—Groves v. John Wunder Co., 
286 N.W. 235, 205 Minn. 163, 123 
A.L.R, 502. 

Mo.—^Walter v. Huggins, 148 S.W. 
148, 164 Mo.App. 69—Spink v. 

Mueller, 77 Mo.App. 85. 

N.J.—North Bergen Board of Edu¬ 
cation V. Jaeger, 50 A. 583, 67 N. 
J.Law 39. 

Pa.—Morgan v. Gamble, 79 A. 410, 
230 Pa. 165. 

Tex.—Southern Surety Co. v. Sealy 
Independent School Dist., Civ.App., 
10 S.W.2d 786, error refused— 
American Surety Co. of New York 
V. Lyons, Civ.App., 97 S.W. 1080. 
Wash.—^Electric Sales Corporation 
V. Radford, 173 P. 942, 103 Wash. 
130. 

Wis.—^J. G. Jansen, Inc., v. Rilling, 
232 N.W. 887, 203 Wis. 193. 

Cost of digging another well 

Damages for negligent cementing 
of oil well was cost of another well 
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less salvage from well drilled under 
evidence not showing effect of im¬ 
proper cementing.—Shasta Oil Co. 
v^ Halliburton Oil AA^ell Cementing 
Co., Tex.Civ.App., 10 S.AV.2d 597, 
error refused. 

Percentage of dofective work imma¬ 
terial 

In action by owner against build¬ 
ing contractor, precise percentage 
of defective work in floor was im¬ 
material where entire floor had to be 
torn out and relaid to insure proper 
result.—^Knickerbocker Co. v. Gjarde, 
22 P.2d 987, 173 Wash. 285. 

Where soft and unsuitable brick 
were used in the outside walls in¬ 
stead of hard brick, as required by 
the contract, the measure of own¬ 
er's damages is the cost of removing 
defective brick and putting hard 
brick in their stead.—Young v. Cum¬ 
berland County Educational Soc., 210 
S.W. 494, 183 Ky. 625, 6 A.L.R. 135. 

Where collapse of walls of build¬ 
ing resulted as natural and prob¬ 
able consequence of subcontractor’s 
negligence in construction of foun¬ 
dation walls, he was responsible for 
expense of restoring property to 
condition it would have been in, had 
he performed his duty in reference 
thereto.—Hebbard v. McDonough, 139 
N.E. 512, 245 Mass. 204. 

10. Ga.—Georgia Quincy Granite 
Co. V. W. F. Jackson Co., 176 S.E. 
679, 49 Ga.App. 575. 

Nev.—Schuler v. Golden, 142 P. 221, 
37 Nev. 281. 

N.J.—Mezzaluna v. Jersey Mortgage 
& Title Guaranty Co., 162 A. 743, 
109 N.J.Law 340. 

Special damages for additional 
labor and increased cost of opera¬ 
tion resulting from negligence in re¬ 
pairing machinery were properly al¬ 
lowed,—Raleigh Iron Works Co. v. 
Lee County Cotton Oil Co., 135 S.E. 
343, 192 N.C. 442. 
lucouveiLience 

Where the natural and direct re¬ 
sult of the failure of the party to 
a building contract to perform, as 
requirea by the contract, is to cause 
the owner to suffer inconvenience in 
the use and occupancy of such build¬ 
ing, or where such result must have 
been contemplated by the parties 
as a probable result of its breach,, 
compensation for such inconvenience 
may be awarded.—F. E. Smith & 
Son V. Hemington, 20 Ohio Cir.Ct.,N.- 
S.. 336. 
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ample, losses resulting* from delay,if such loss 
in fact has been occasioned.^- It has also been 
held that the measure of damages should include 
recovery for such other damage as the owner has 
sustained by reason of defective construction until 
such time as same could have been remedied in 
the exercise of reasonable diiigence,!^ 
also been held that damages for breach of a build¬ 
ing contract should not exceed the contract price.^^ 

§77. - Delay in Performance 

The loss resulting from defendant’s wrongful delay 
in the performance of a contract is the measure of 
damage therefor, which, according to the circumstances. 


may be the rental value or value of the use of the prop¬ 
erty, or interest on the value of the property, or the loss 
resulting from increased material and labor costs. 

The loss resulting from defendant’s wrongful 
delay in the performance of a contract is the prop¬ 
er measure of damages therefor.^^ Delay occa¬ 
sioned by the rightful conduct of defendant,^® or 
b}' the default of plaintiff/'^ or by the default of 
both parties,cannot be made a basis of recovery. 

Rental value or value of use. Ordinarily, un¬ 
der a building and construction contract, in the 
absence of a stipulation in the contract,the rent¬ 
al value or value of the use of the property,less 


11. N.Y.—Davis v. Talcott, 14 Barb. 
611, reversed on other grounds 12 
N.Y. 184. 

Pa.—Wade v. Haycock, 25 Pa. 382. 

17 C.J. p 853 note 1. 

12. Or.—Williams v. Island City 
Milling- Co., 37 P. 49, 25 Or. 573. 

13. Miss.—Westerfield & Meeks v. 

Catlett, 120 So. 458, 153 Miss. 

228. 

Neb.—Library Board of Arcadia Tp., 
Valley County, v. Ohlsen, 193 N.W. 

110, 110 Neb. 146. 

Award held not improper 

Ky.—Weil v. B. E. Buffaloe & Co., 
65 S.W.2d 704, 251 Ky. 673. 

Xioss of use 

Where the loss of use of the 
premises for a time is actually in¬ 
volved, it should be taken into the 
account.—Graves v. Allert, 142 S.W. 
869, 104 Tex. 614, 39 L.R.A.,N.S„ 
591—9 C.J. p 811 note 26. 

14. Wash.—Wainwright v. Lange- 
laar, 220 P, 1119, 127 Wash. 284. 

15. Ill,—Snell V. Cottingham, 72 

111. 161. 

N.Y,—Losei Realty Corporation v. 
City of New York, 171 N.E. 899, 
254 N.Y. 41. modifying 233 N.Y.S. 
814, 226 App.Div. 685—B. Keenan 
& Sons V. H. W- Johns-Manville 
Co., 171 N.Y.S. 582, 184 App.Div. 
98. 

Tenn.—Mitchell v. Long, 5 Tenn.App. 
664. 

9 C.J. p 793 note 31. 

Crains prevented 

Where a contractor is entitled to 
reciprocal performance on the part 
of the owner or his agents, and 
he neither waives nor forfeits his 
right, but the owner fails to per¬ 
form, thereby hindering and delay¬ 
ing his work, he will he entitled to 
his gains prevented as well as to 
his losses sustained.—Kellogg Bridge 
Co. V. U. S., 15 Ct.Cl, 206. 

Xtoss of prospective profits held not 
recoverable 

Ohio.—Cowdrick v. Searles, 16 Ohio 
Cir.Ct.,N.S., 280.. 

9 C.J. p 793 note 31 [b]. 


Subcontractor 

The builder may recover from the 
subcontractor the amount which he 
IS required to pay the owner of the 
building for the delay, notwith¬ 
standing the fact that the subcon¬ 
tractor was unaware of the time 
within which the builder was re¬ 
quired to complete the building.— 
Murdock v. Jones, 38 N.Y.S. 4 61, 3 
App.Div. 221. 

16. U.S.—Cumberland County Bd. of 
Chosen Freeholders v. J. V. Pax- 
son Co., D.C.N.J., 196 P. 156, af¬ 
firmed 201 F. 656, 120 C.C.A. 84. 

Extension of time 

In assessing damages on account 
of delay, although no extension of 
time had been allowed by owner’s 
engineers as provided for in con¬ 
tract, yet, as it appeared that such 
extension would have been granted, 
damages for contractor’s delay must 
be computed on theory that con¬ 
tractor was entitled to extension.— 
Firestone Tire & Rubber Co. v. Riv¬ 
erside Bridge Co., Ohio, 247 F. 625, 
160 C.C.A. 35. 

Where right to suspend work is 
reserved to defendant by the con¬ 
tract, there can be no award of dam¬ 
ages therefor.—^Eberhardt v. Board 
of County Com’rs of Hamilton Coun¬ 
ty, 2 Ohio App. 491. 

17. U.S.—Firestone Tire & Rubber 
Co. V. Riverside Bridge Co., Ohio, 
247 P. 625, 160 C.C.A. 35. 

18. U.S.—Firestone Tire & Rubber 
Co. V. Riverside Bridge Co., su¬ 
pra. 

19. Action based on quantum meruit 

Where contract called for comple¬ 
tion on certain date, and stipulated 
damages for each day’s delay, a set¬ 
off against suit by contractor for 
work done must be computed ac¬ 
cording to stipulation, even though 
contractor's action is based on 
quantum meruit, and not on the 
contract,—General Supply & Con¬ 
struction Co. V. Goelet, 148 N.E. 778, 
241 N.Y. 28, modifying 202 N.Y.S. 
721, 207 App.Div. 646, motion grant¬ 
ed 150 N.E. 532, 241 N.Y. 507- 
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Pailure to state sum 

Where the provision in the con¬ 
tract for damages for delay is in¬ 
complete in that the blank for the 
amount is not filled, and where no 
pecuniary loss is shown, damage for 
delay cannot be recovered.—Du Bos 
V. Sanders, 139 So. 651, 174 La. 27. 

20. U.S.—Massachusetts Bonding & 
Insurance Co. v. John R. Thompson 
Co., C.C.A.Mo., 88 F.2d 825, cer¬ 
tiorari denied 57 S.Ct, 941, 301 U. 
S. 707, 81 L.Ed. 13S1—Mission 

Marble Works v. Robinson Tile & 
Marble Co., C.C.A Wash., 20 P.2d 
14, 16, citing Corpus Juris—^Wing 
& Bostwick Co. V. United States 
Fidelity & Guaranty Co., C.C.N.Y., 
150 F. 672. 

Ala.—Huntsville Elks’ Club v. Gar- 
rity-Hahn Bldg. Co., 57 So. 750, 176 
Ala. 128. 

Cal.—Mahone v. Thompson, 257 P. 

127, S3 Cal.App. 561. 

Conn.—Ma 2 zotta v. Bornstein, 133 A. 
677, 682, 104 Conn. 430, citing Cor¬ 
pus Juris. 

Ill.—See Johnson v. Feyrirsen, 198 
Ill.App. 367. 

Ky.—Simon v. Lanius, 9 Ky.L. 59. 
Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1285. 
Mich.—Eaton v. Gladwell, 80 N.W. 
292, 121 Mich. 444—Covode v. Prin- 
cipaal, 68 N.W. 887, 110 Mich. 

672. 

Mo.—Vaughn v. Conran, App., 20 S. 
W.2d 968, 970, citing Corpus Juris 
—Christopher & Simpson Ar¬ 
chitectural Iron & Foundry Co. v. 
E. A. Steininger Const. Co., 205 S. 
W. 278, 200 Mo.App. 33. 
N.T.—Immick Co. v. State, 297 N.Y. 
S. 623, 251 App.Div. 919—Standard 
Oil Co. of New York v. Central 
Dredging Co., 233 N.Y.S. 279, 284, 
225 App.Div. 407, citing Corpus 
Juris, and affirmed 170 N.E. 137, 
252 N.Y. 545—Schlachter v. Hop¬ 
kins, 32 N.Y.S. 364, 84 Hun 402, 65 
N.Y.St. 562—-Wells & Newton Co. 
V. Lorence Realty Co., 167 N.Y.S. 
916—Reich v. Colwell Lead Go., 21 
N.Y.S. 495. 

i Or.—Stubblefield v- Montgomery 
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the expenses of maintaining the building,2i will 
be resorted to as the measure of damages unless it 
clearly appears that the owner could not, durmg 
the delay, have rented the building,-- This does 
not preclude, in a proper case, a recovery as spe¬ 
cial damages of rentals actually paid during the de¬ 
lay for other premises, particularly where the own¬ 
er, to the knowledge of the contractor, was con¬ 
structing the building for the purpose of saving 
such rentals.-^ While in the estimation of the rent¬ 
al I'alue the owner cannot be allowed the amount 
which might have been offered by other parties,^4 
or the amount received several months after com¬ 
pletion,-^ where the building is erected for a par¬ 
ticular use, known to the contractor, the actual 
rental value of the building as adapted to that par¬ 
ticular use may be the measure of recovery.^® 

The measure of damages for delay in furnishing 


machinery or equipment is the value of its use 4ur- 
ing the time plaintiff was deprived thereof.^'^'^Such 
value is to be determined by the reasonable rent 
or hire of such machinery or equipment -S under 
the circumstances contemplated by the parties,29 
and not by the profits which might have been de- 

rived.20 

Damages for delay in the construction of a rail¬ 
road bridge cannot be measured by the additional 
gross operating receipts after the bridge was fin¬ 
ished as compared with the receipts during a pre¬ 
ceding period of partial operation.^! 

Interest on value. Where, by reason of defend¬ 
ant’s delay in performing his contract, plaintiff’s 
property has been compelled to remain idle, inter¬ 
est on the value of the property may afford a prop¬ 
er measure of damages.22 


Ward & Co., 96 P.2d 774, 125 A.L.R. 
1228, quoting Corpus Juris, and 
rehearing denied 98 P.2d 14, 125 
A.L.R. 1240. 

Pa.—Lever v. Lagomarsino, 127 A. 
452, 282 Pa. 110. 

Tex.—Walsh v. Methodist Episcopal 
Church, South, of Paducah, Tex., 
Com,App., 212 S.W. 950, affirming, 
Civ.App., 173 S.W. 241—Constitu¬ 
tion Indemnity Co. of Philadelphia 
V. Armbrust, Civ.App., 25 S.W.2d 
176, error refused—Hill v. Willett, 
Civ.App., 281 S.W. 1110, 1111, -citing 
Corpus Juris—J. T. Stark Grain 
Co. V. Harry Bros. Co., Civ.App., 
122 S.W. 947. 

Va.—Scott's Ex’r v. Chesterman, 85 
S.E. 502. 

’Wash.—Bavaria Inv. Co. v. Washing¬ 
ton Brick, Lime & Sewer Pipe Co., 
144 P. 68, 82 Wash. 187. 

9 C.J. p 793 notes 33, 34—17 C.J. 
p 854 note 8. 

Tailure to furnish materials 

The measure of damages for. a 
materialman’s failure to furnish ma¬ 
terial for the completion of the 
huilding within the time is the rent¬ 
al value of the building during the 
time the owner is deprived of its 
use by reason of such failure, and 
not the sum lost by reason of idle¬ 
ness of laborers retained during the 
delay, and damage to the work done. 
—Leifer Mfg. Co. v. Gross, 124 S.W. 
1039, 93 Ark. 277. 

Jtentals after completion 

Owner of building, which con¬ 
tracted for installation of fire 
sprinkler system by April 7th, was 
unable to recover, for delay in in¬ 
stallation until June 22d, for loss 
of rents until following February, 
contractor for work having had no 
knowledge that time for leasing 
was February and May.—Wells & 
Newton Co. v. Lorence Realty Co., 
167 N.Y.S. 916, 180 App.Div. 424. 


Rule recognized but held inap¬ 
plicable under circumstances.—Mc¬ 
Grath V. Horgan, 76 N.Y.S., 412, 72 
App.Div. 152. 

21. Mont.—Leigland v. Rundle 
Land & Abstract Co., 208 P. 1075, 
64 Mont. 154. 

22, Ill.—See Hallgren v. Cowles, 
184 Ill.App. 87. 

Or.—Stubblefield v. Montgomery 

Ward & Co., 96 P.2d 774, 780, 125 
A.L.R. 1228, quoting Corpus Juris, 
and rehearing denied 98 P.2d 14, 
125 A.L.R. 1240. 

9 C.J. p 794 note 35. 

Denial of interest sufficient 

Even if a flat building built for 
rent was not completed for a month 
after the time provided by the con¬ 
tract, refusal of interest to the con¬ 
tractor prior to the filing of the lien, 
a month after the completion and de¬ 
livery of the building, was ample 
damages for the delay, there being 
no evidence of application for rooms 
before the completion and delivery. 
—Jones V. Nelson, 112 P. 88, 61 

Wash. 167. 

Opportunity to rent 
Where contractors fail to com¬ 
plete a building within the time 
fixed by the contract, the owner, 
however, need not show that he had 
an opportunity to rent it in order to 
recover as damages the rental val¬ 
ue from such time until the house 
was in fact completed.—Covode v. 
Principaal, 68 N.W. 987, 110 Mich. 
672, 3 Detroit Leg.N. 539. 

Residence 

Where a building taken out of 
the contractor’s hands and com¬ 
pleted by the owner himself was in¬ 
tended for a residence, and no loss 
is shown from delay in getting it 
ready for occupancy, there is no 
sound basis for admission of proof 
of rental value as one of the ele¬ 
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ments of damage to the owner.— 
Kann v. Bennett, 72 A. 342, 223 Pa. 
36. 

23- Conn.—Mazzotta v. Bornstein, 
183 A. 677, 104 Conn. 430. 

24. Ill.—Hawley v. Florsheim, 44 
Ill.App. 320. 

9 C.J. p 794 note 36. 

25. N.Y.—Scribner v. Jacobs, 9 N. 
Y.S. 856. 

26. Mo.—Vaughn v. Conran, App., 
20 S.W.2d 968. 

9 C.J. p 794 note 38. 

27- Ohio.—Champion Ice Mfg., etc., 
Co. V. Pennsylvania Iron Works 
Co., 67 N.E. 486, 68 Ohio St. 229. 

17 C.J. p 854 note 15. 

Xioc-s of economic operation 
Damages for the loss of economic 
operation, which would have been 
furnished by coal-hoisting towers, 
were properly allowed for an inex¬ 
cusable delay on the part of a con¬ 
tractor in completing their construc¬ 
tion.—C. W. Hunt Co. V. Boston El¬ 
evated Ry. Co., 104 N.E. 728, 217 
Mass. 319. 

28. D.C.—^Washington, etc., R. Co. 
V. American Car Co., 5 App.D.C. 
524. 

Ind.—Singer v. Farnsworth, 2 Ind. 
597. 

17 C.J. p 855 note 16. 

29. Md.—Maryland Ice Co. v. Arctic 
Ice Mach. Mfg. Co., 29 A. 69, 79 
Md. 103. 

17 C.J. p 855 note 17. 

30. Ga.—Thornton v. Cordell, 70 S. 
E. 17, 8 Ga.App. 588. 

17 C.J. p 855 note 18. 

31. U.S.—Cincinnati, etc.. Tract. 
Co. V- American Bridge Co., Ohio, 
202 P. 184, 120 C.C.A. 398. 

32. Or.—Stubblefield v. Montgome¬ 
ry Ward &> Co., 96 P.2d 774, 780, 125 
A.L.R. 1228, quoting Corpus JunSj 
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Material and labor costs. Where a party has 
been delayed by the other party in commencing 
performance, he is entitled to recover an addition¬ 
al amount which the delay has compelled him to 
pay for materials or for labor.3’> He is also en¬ 
titled to recover for his time and services during 
the period of delay, ^ 4 and the value of the services 
of his employees and equipment during the time 
of delay in the business in which they were then 
engaged, diminished by the compensation actually 
received by them for their services performed dur¬ 
ing the same period.35 The difference in labor 
costs between two substantially similar works can¬ 
not be taken as the measure of damages for delay 
where the one transaction is from four to six years 
later than the other.3^ 


§ 78 . - Prevention o£ Performance 

Where, without fault on his part, one party to a 
contract who is willing to perform it is prevented from 
doing so by the other party, the primary measure of 
damages is the amount of his loss, which may consist 
of his reasonable outlay or expenditure toward perform¬ 
ance, and the anticipated profits which he would have de¬ 
rived from performance. 

Where, without fault on his part, one party to 
a contract who is willing to perform it is, by the 
other party, prevented from doing so, the pri¬ 
mary measure of damages is the amount of his 
loss,37 or, as it has been otherwise expressed, the 
value of his contract, see supra § 74, which may 
consist of two distinct items,3S the one being the 
party’s reasonable outlay or expenditure toward 
performance, 39 less the value of materials on 


and rehearing- denied 9S P.2d 14, 
125 A.L.R. 1240. 

17 C.J. p 854 note 7. 

Determination of value 

Where damages for breach of con¬ 
tract which prevents use and opera¬ 
tion of property from which profits 
would have been made are to be 
measured by interest on value of 
property, value should be deter¬ 
mined by reasonable outlays, and 
not necessarily by actual expendi¬ 
tures. Where plaintiffs had stand¬ 
ing on their property in addition to 
partially completed hotel building, a 
boarding house and cabins which 
plaintiffs let to those who visited 
their resort, plaintiffs would not be 
entitled to interest on their entire 
investment in the land, but there 
should be some appropriate segrega¬ 
tion between land occupied by par¬ 
tially completed building and plain¬ 
tiffs’ other activities.—Stubblefield v. 
Montgomery Ward & Co., Or., 96 P. 
2d 774, 125 A.L.R. 1228, rehearing 
denied 98 P.2d 14, 125 A.L.R. 1240. 1 

33. Iowa.—Saldal v. Jacobsen, 135 
N.W. 18, 154 Iowa 630. 

17 C.J. p 854 notes 9, 10. 
Admissibility of evidence 

On the question of increased labor 
cost of installing mill work m a 
building because of delay in fur¬ 
nishing it, testimony of the previ¬ 
ously estimated cost and the actual 
cost is admissible.—Clarke Const. Co. 
V. U. S., C.C.A.Ill., 290 F. 192. 

34. Iowa.—Saldal v. Jacobsen, 135 
N.W. 18, 154 Iowa 630. 

17 C.J. p 854 note 11. 

35- W.Va.—Taylor v. Sturm Lum¬ 
ber Co., Ill S.E. 481, 483, 90 W. 
Va. 530, citing Corpus Juris. 

17 C.J. p 854 note 12. 

Steasonable value of services of 
men and equipment should be allowed 
and not by what would have been 
earned under the contract.—Taylor 
V. Sturm Lumber Co., Ill S.E. 481, 
90 W.Va. 530. 


36. U.S.—^William Cramp, etc., Ship, 
etc.. Bldg. Co. V. U. S., 50 Ct.Cl 
179. 

37. Cal.—Douglass v. Guardian 
Holding Corporation, 23 P.2d 80, 132 
CaLApp. 585. 

Colo.—Schwalbe v. Postle, 214 F. 
388, 389, 73 Colo. 181, citing Cor¬ 
pus Juris. 

Conn.—Kastner v. Beacon Oil Co., 
158 A. 214, 114 Conn. 190, 81 A.L.R. 
97. 

Kan.—Haskell v. Stryker, 11 P.2d 
700, 135 Kan. 611. 

N.D.—^Welch Mfg. Co. v. Herbst De¬ 
partment Store, 204 K.W. 849, 854, 
53 N.D. 42, quoting Corpus Juris. 
9 C.J. p 914 note 56—17 C.J, p 855 
note 21. 

Alternative contract 

Where a contract for construction 
of a building contained plans and 
specifications for three different 
buildings with the ovrner having an 
option as to which one to erect, a 
recovery for a repudiation of the 
contract on the part of the owner 
must be according to the plans and 
specifications for the lowest priced 
building.—House v. Sealey, 122 So. 
741, 154 Miss. 663. 

Popularity contest 

(1) Where a magazine instituted a 

circulation prize contest divided in¬ 
to districts, and plaintiff, a con¬ 
testant in one district, where the con¬ 
test was finally discontinued at a 
time near the end when the vote 
value of each subscription obtained 
decreased in a regular proportion, 
was first in number of votes in her 
district, she was entitled to more 
than nominal damages for the maga¬ 
zine’s breach of contract in termi¬ 
nating the contest in the district.— 
Wachtel v. National Alfalfa Jour¬ 
nal Co., 176 N.W. 801, 190 Iowa 

1293. 

(2) In estimating such damages, 
the jury would have a right to con¬ 
sider the number, character, and 
value of the prizes offered in the dis¬ 
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trict, the number of contestants, 
the extent of territory covered by 
the contract, the standing of the 
contestant at its termination, her 
reasonable probability of winning a 
prize, and other facts and circum¬ 
stances reasonably bearing on such 
questions.—Wachtel v. National Al¬ 
falfa Journal Co., supra. 

17 C.J. p 855 note 23. 

38. U.S.—U. S. V. Behan, 4 S.Ct. SI. 
110 US. 338, 2S L.Ed. 168. 

39. U.S.—U S. V. Spearin, 39 S.Ct. 
59, 248 U.S. 132, 63 L.Ed. 166, af¬ 
firming Spearin v. U S., 51 Ct.CI. 
155—White River Levee Dist.' v. 
McWilliams Dredging Co., C.C.A. 
Ark., 40 P.2d 873, certiorari de¬ 
nied 51 S.Ct. 35, 282 U.S. 862, 75 
L.Ed. 762—Eastern Terminal 
Lumber Co. v. Stitzinger, C.C.A. 
Pa., 35 F.2d 333—American Can 
Co. V. Garnett, C.C.A.Wash., 279 F. 
722, certiorari denied American 
Can Co. V. Funkhouser, 43 S.Ct.* 12, 
260 U.S. 722, 67 L.Ed, 481. 

Ala.—Malone v. Reynolds, 105 So. 
891, 213 Ala. 681. 

Cal.—Caspary v. Moore, 70 P.2d 224, 
21 Cal,App.2d 694—Spitzer v. Pathe 
Exchange. 23 P.2d 308, 132 Cal. 
App. 612—Harvey v. De Garmo, 18 
P.2d 971, 974, 129 Cal.App. 487, cit¬ 
ing Corpus Juris —Blair v. Brown- 
stone Oil & Refining Co., 170 P. 
160, 35 Cal.App. 394. 

Colo.—Schwalbe v. Postle, 214 P. 388, 
389, 73 Colo. 181, citing Corpus Ju¬ 
ris. 

Fla.—Poinsettia Dairy Products v. 
Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216. 

Ind.—Gibson Co. v, Morton, 148 N.E. 

430, 88 Ind.App. 685. 

Md-—^Angelozzi v. Nelson, 144 A. 705, 
156 Md. 558. 

Mich.—Moline Furniture Works v. 
Club Holding Co., 274 N.W. 338, 280 
Mich. 587. 

Minn.—Periodical Press Co. v. Sher- 
man-Elliott Co., 174 N.W. 516, 143 
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hand,^'’ and the other the anticipated profits which | would have been derived from performance.^! 


Minn. 489—Swanson v. Andrus, 86 
X.W. 465, 81] Minn. 505. 

—Hillin V. La Fayette Land & 
Farming" Co., App., l\96 S-M". 243 
Startzell v. Johnson, App., 253 S. 
W. 54. 

—Bradley v. Nevada-California- 
Oregon Ry., HS P. 906, 42 Nev. 411. 
Tex.—Osage Oil & Refining Co. v. 
Lee Farm Oil Co.. Civ.App., 230 S. 

IV. 518, error refused.—Childress 

V. Smith, Civ.App., 37 S.W. 1076, 
reversed on other grounds 40 S.W. 
389, 90 Tex. 610. 

17 C.J. P 855 note 24. 

BuHding and constraction contract 

(1) Where a building contractor, 
after part performance, is prevented 
by the owner from completion, he 
may recover the value of the labor 
and materials furnished. 

U.g.—p. X Carlin Const- Co. v. Gueri- 
ni Stone Co., C.C.A.Porto Rico, 241 
F. 545. 

Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1285. 
Mo.—Kansas City Structural Steel 
Co. V. Athletic Bldg. Ass’n, 249 
S.W. 922, 297 Mo. 615—Boland v. 
L. H. Prentice Co,, App., 249 S.W. 
95. 

Okl,—First Nat. Bldg. Co. v. Vanden- 
berg, 119 P. 224, 29 Okl. 583. 
W.Va.—Berry v. Huntington Mason¬ 
ic Temple Ass’n, 93 S.E. 355, SO W- 
Va. 342. 

-9 C.J. p 855 note 57, p 913 note 52, 
p. 914 note 55. 

(2) He may also recover for ex¬ 
penses incident to the work done.— 
Berry v. Huntington Masonic Tem¬ 
ple Ass’n, 93 S.E. 355, 80 W.Va. 342. 

(3) Accordingly, the contractor’s 
liability to an engineer for drawings 
is proper item of recovery, even 
though some of drawings were dis¬ 
approved by architect.—Berry v. 
Huntington Masonic Temple Ass’n, 
supra. 

(4) In the absence of evidence that 
the actual expenditures and outlays 
were extravagant and unnecessary 
for the purpose of carrying out the 
contract, they are presumed to have 
been reasonably made and incurred. 
Conseguently, the measure of dam¬ 
ages is the amount actually ex¬ 
pended by plaintiff in the construc¬ 
tion of the work, and not the fair 
value of that work.—Lynch v. Cul- 
hane, 129 N.B. 717, 237 Mass. 172. 

(5) Plaintiffs, however, who were 
stopped in their work by defendant 
after they had made four unsuccess¬ 
ful borings and started on another, 
under a contract by which they un¬ 
dertook to put down a well for him 
that he could not pump dry, he 
to pay them by the foot therefor, 
-cannot recover, as part of the dam¬ 
ages, the cost of the unsuccessful 
borings.—Reynolds v. Levi, 80 N.W. 


999, 122 Mich. 115, 6 Detroit Leg.N. 

660 . 

Overhead expenses may be recov¬ 
ered.—Dravo Contracting Co. v. 
James Rees & Sons Co., 140 A. 148, 
291 Pa. 387. 

40. U-S.—^Ir^TTiite River Levee Dist. 

V. McWilliams Dredging Co., C.C. 
A.Ark., 40 F.2d 873, certiorari de¬ 
nied 51 S.Ct. 35, 282 U.S. 862, 75 L. 
Ed. 762. 

41. U.S.—U. S. V. Purcell Envelope 
Co., 39 S.Ct. 300, 249 U.S. 313, 63 
L.Ed. 620, affirming Purcell En¬ 
velope Co. V. U. S., 51 Ct.Cl. 211 
—U- S. V, Spearin, 39 S.Ct. 59, 248 

U.S. 132, 63 L.Ed. 166, affirming 
Spearin v- U. S., 51 Ct.Cl. 155— 
Northern Pac. Ry. Co. v. Twohy 
Bros. Co., C.C.A.Or., 95 F.2d 220, 
certiorari denied 58 S.Ct. 1049, 304 

U. S. 575, 82 L.Ed. 1539—White 

River Levee Dist. v. McWilliams 
Dredging Co., C.C.A.Ark., 40 F.2d 
873, certiorari denied 51 S.Ct, 35, 
282 U.S. 862, 75 L.Ed. 762—Grin- 
nell Co. V. Voorhees, C.C.A.N.X, 1 
F.2d 693, certiorari denied Voor¬ 
hees V. Grinnell Co., 45 S.Ct. 195, 
266 U.S. 629, 69 L.Ed. 477—^Ameri¬ 
can Can Co. V. Punkhouser, C.C.A. 
Wash., 279 F. 727, certiorari denied 
43 S.Ct. 12, 260 U.S. 722, 67 L.Ed. 
481—P. J, Carlin Const. Co. v. 
Guerini Stone Co., C.C.A.Porto Ri¬ 
co, 241 F. 545, certiorari granted 
Guerini Stone Co. v. P. J. Carlin 
Const. Co., 38 S.Ct. 9, 245 U.S. 643, 
62 L.Ed. 528, and reversed on oth¬ 
er grounds 39 S.Ct. 102, 248 U.S. 
334, 63 L.Ed. 275. 

Ala.—^Malone v. Reynolds, 105 So. 
891, 213 Ala. 681. 

Ark.—Sternberg Dredging Co. v. 

Dawson, 285 S.W. 32, 171 Ark. 604. 
Cal.—Vitagraph, Inc., v. Liberty The¬ 
atres Co. of California, 242 P. 709, 
197 Cal. 694—Caspary v, Moore, 70 
P.2d 224, 21 Cal.App.2d 694—Car¬ 
rier V. Piggly Wiggly of San Fran¬ 
cisco, 53 P.2d 400, 11 Cal.App.2d 
ISO—Spitzer v. Pathe Exchange, 23 
P.2d 308, 132 CahApp. 612-~Blair 

V. Brownstone Oil & Refining Co., 
170 P. 160, 35 Cal.App. 394. 

Colo.—Schwalbe v. Postle, 214 P. 388, 
389, 73 Colo. 181, citing Corpus Ju¬ 
ris. 

Conn.—^Johnson & Burns v. Hayden, 
119 A. 50, 98 Conn. 1S5—Warner v. 
McLay, 103 A. 113, 92 Conn. 427. 
Fla.—Poinsettia Dairy Products v. 
Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216. 

Ga.—Jenkins v. Brown, 173 S.E. 257, 
48 Ga-App. 480—^Black v. Auto¬ 
matic Sprinkler Co. of America, 
131 S.E. 543, 35 Ga.App. 8. 

Idaho.—^Molyneux v. Twin Falls Ca¬ 
nal Co., 35 P.2d 651, 54 Idaho 619, 
94 A.L.R. 1264. 

Ill.—International Filter Co. v. Al¬ 
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lied Contractors, 5 N.E.2d 615, 287 
Ill.App. 628. 

Ky.—Blue Diamond Coal Co. v. Rob¬ 
ertson, 31 S.W.2d 701, 235 Ky. 425 
—Columbus Mining Co. v. Ross, 
290 S.W. 1052, 218 Ky. 98, 50 A.L. 

R. 1394—Kammer-Friedman Co. v. 
Caskey, 287 S.W. 9 77, 216 Ky. 504 
—Gaffney v. Switow, 277 S.W. 453, 
211 Ky. 232—Yellow Poplar Lum¬ 
ber Co. V. Varney, 272 S.W. 411, 
209 Ky. 112—Janin v. Herron, 266 

S. W. 1058, 206 Ky. 171. 

La.—Delarosa v. Misuruca, 133 So. 
441, 172 La. 190—Gary v. Brown, 
App., 196 So. 579. 

Md.—Hammaker v. Schleigh, 147 A. 
790, 157 Md. 652, 65 A.L.R. 1285— 
Angelozzi v. Nelson, 144 A. 705, 
156 Md. 558. 

Mass.—Mount Pleasant Stable Co. v. 
Steinberg, 131 N.E. 295, 238 Mass. 
567, 15 AL.R. 749—Millen v. Gu- 
lesian, 118 N.E. 267, 229 Mass. 27. 
Mich.—Nurmi v. Beardsley, 278 N.W. 
805, 284 Mich. 165—Moline Fur¬ 
niture Works V. Club Holding Co., 
274 N.W. 338, 280 Mich. 587—Tross 
V. H. E. G. Clarke Co., 264 N.W. 
365, 274 Mich. 263—U. S. Gypsum 
Co. V. Zacks, 211 N.W. 22, 236 Mich. 
698—Federal Bond & Mortgage Co. 

V. Burstein, 192 N.W. 549, 222 Mich. 

88 . 

Minn.—Periodical Press Co. v. Sher- 
man-Elliott Co., 174 N.W. 516, 143 
Minn. 489—Swanson v. Andrus, 86 
N.W. 465, 83 Minn. 505. 

Mo.—Kansas City Structural Steel 
Co. V. Athletic Bldg. Ass’n, 249 S. 

W. 922, 297 Mo. 615—Smalley v. 
Wunderlich, App., 62 S.W, 2d 919 
—Hillin V. La Payette Land & 
Farming Co., App., 296 S.W. 243 
—Startzell v. Johnson, App., 253 S. 

W. 54—Boland v. L. H. Prentice 
Co., App., 249 S.W. 95. 

Nev.—Bradley v. Nevada-California- 
Oregon By., 178 P. 906, 42 Nev. 
411. 

N.J.—Tanenbaum v. Francisco, 166 
A. 105, 110 N.J.Law 599—Cava- 

nagh V. Borough of Ridgefield in 
Bergen County, 109 A. 515, 94 N. 
J.Law 147—Voorhees Rubber Mfg. 
Co. V. U. S. Compression Inner 
Tube Co., 116 A. 688, 97 N.XLaw 
13—Shapanka v. Nirenberg, 157 A. 
557, 9 N.J.Misc. 1339, affirmed 162 
A. 658, 109 N.J.Law 550. 

N.Y.—^Washburn v. Property Own¬ 
ers’ Co-op. Ass’n of Middlesex 
County, 205 N.Y.S. 36, 209 App. 
Div. 365, affirmed , 148 N.E. 749, 
240 N.Y. 663. 

N.C.—Chesson v. Kieckhefer Contain¬ 
er Co., 1 S,E.2d 357, 215 N.C. 112. 
Okl.—Long V. Higgins, 34 P.2d 689, 
169 Okl. 27—First Nat. Bldg. Co. 
V. Vandenberg, 119 P. 224, 29 Okl. 
583. 

Or.—-R. E. Davis Electric Co. v. Hop¬ 
kins, 64 P.2d 1317, 155 Or. 510, 
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Plaintiff is entitled to recover the amount which 
he has on the faith of the contract fairly and in 
good faith laid out and expended,“^2 the loss 

on material on hand at the time defendant refused 
to permit him to perform his agreement,to¬ 
gether with a fair allowance for his own time and 
services,'^'^ Profits may be too remote and specu¬ 
lative to be capable of the clear and direct proof 
required by law, and in such a case plaintiff is 
confined to his loss of actual outlay and expense.^s 
Failure to prove profits, however, will not prevent 
a recovery for outlay and expense,'^® Further, to 
warrant an abandonment of the work and a re¬ 
covery of prospective profits, the breach on the 
part of the other party must be such as to make 
performance of the contract impracticable, and the 
accomplishment of its purposes impossible.'i^ Acts 
which might justify the contractor in abandoning 


§ 78 

his contract and entitle him to recover for work al¬ 
ready done are not necessarily sufficient to allow 
him to recover for prospective 

AUoicances to defendant. Defendant is entitled 
to an allowance for the value of the materials on 
hand,*^^ and he is further entitled to show that the 
expenses incurred by plaintiff have been extrava¬ 
gant and unnecessary for the purpose of carrying 
out the contract.^^ So, where work has been done 
in preparation for the performance of the con¬ 
tract, a deduction should be made from its cost of 
the value which plaintiff derived from its use in 
the performance of the contract before he was 
prevented from further performance.^^ Defend¬ 
ant is entitled to credit for materials furnished by 
plaintiff under, the contract which are not of the re¬ 
quired quality.^- 


Pa.—Hottinger v. HofCman-Henon 
Co., 154 A. 598, 303 Pa. 283—Dravo 
Contracting Co. v. James Rees & 
Sons Co., 140 A. 148, 291 Pa. 387. 
Tex.—Harlingen Independent School 
Dist, V. C. H. Page & Bro,, Com. 
App., 48 S.W.2d 983, reversing 
Page V. Harlingen Independent 
School Dist., Civ.App., 23 S.W.2d 
829—American Const. Co. v. Las- 
sig”, Civ.App., 20 S.W.2d 797, re¬ 
versed, on other grounds Southern 
Surety Co. v. American Const. Co., 
Com.App., 36 S.W.2d 212—R, G. 
Smith & Co. V. Langever, Civ.App., 
261 S.W. 450, reversed on other 
i^rounds Langever v. R. G. Smith 
& Co„ Com.App., 278 S.W. 178— 
Osage Oil & Refining Co. v. Lee 
Farm Oil Co., Civ.App., 230 S.W. 
518, error refused—Pierce-Fordyce 
Oil Ass'n V. Warner Prilling Co., 
Civ.App., 187 S.W. 516. 

Wash.—Blacken v. Everett Bottling 
Works, 242 P. 1102, 137 Wash. 502. 
W.Va.—Bailey v. Hans Watts Realty 
Co., 169 S.E. 404, 113 W.Va. 739— 
Berry v. Huntington Masonic Tem¬ 
ple Ass'n, 93 S.E, 355, SO W.Va. 
342. 

9 C.J. p 855 note 58—17 C.J. p 856 
note 25. 

Measure of damages for loss of prof¬ 
its see infra § 90. 

Profits as element of damage for 
breach of contract see supra § 43. 

Breach, of implied warranty of fit¬ 
ness of old pipes, in remodeling 
sprinkler system under contract to 
reconstruct building, entitled con¬ 
tractor to recover profit.—Hammak- 
er v. Scbleigh, 147 A. 790, 157 Md. 
652, 65 A.L.R. 1285. 

Materials to be obtained 

Where a contract for excavation is 
annulled by the government, an ele¬ 
ment of damage will be the value of 
the material which, by the terms of 
the contract, was to belongs to the 

25 C.J.S.-37 


contractor when excavated.—Gleason 
V. United States, 33 Ct.Cl. 65, re¬ 
versed on other grounds United 
States V. Gleason, 20 S.Ct. 228, 175 U. 
S. 588, 44 L.Ed. 284. 

Optional work 

Plaintiff is not entitled to recover 
for profits lost on work where it was 
optional with defendant whether 
such work was to be performed.— 
Swanson v. Andrus, 86 X.W. 465, 83 
Minn. 505. 

42. Or.—Watson v. Oregon Moline 
Plow Co., 227 P. 278, 112 Or. 414. 

17 C.J. p 856 note 26. 

43. U.S.—White v. U. S., 82 Ct.Cl. 
218. 

Cal.—Carrier v. Piggly Wriggly of 
San Francisco, 53 P.2d 400, 11 Cal. 
App.2d 180. 

17 C.J. p 856 note 27. 

44. U.S.—U. S. V. Behan, 4 S.Ct. 81, 
119 U.S. 338, 28 L.Ed. 168—Hous¬ 
ton Constr. Co. v. U. S., 38 Ct.Cl. 
724. 

Kan.—Taylor v. Spencer, 88 P. 544, 75 
Kan. 152. 

45. Mich,—Tross v. H, E. G. Clarke 
Co„ 264 N.W. 365, 366, 274 Mich. 
263, citing Corpus Juris. 

N.D.—Welch Mfg. Co. v. Herbst De¬ 
partment Store, 204 N.W. 849, 854, 
53 N.D. 42, quoting Corpus Ju¬ 
ris. 

17 C.J. p 856 notes 29, 30. 

Profits as element of damages gen¬ 
erally and certainty required, see 
supra §§ 42, 43. 

46. U.S,—U. S. V. Behan, 4 S.Ct. 81, 
110 U.S. 338, 28 L.Ed. 168. 

Building and construction contract 
The contractor will not be deprived 
of reimbursement for reasonable out¬ 
lays because he does not prove that 
a profit would have been made, or 
because defendant could establish 
that, if he had been permitted to 
finish the work, the net result would 
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have been a loss equal to or greater 
than the outlays.—Knotts v. Clark 
Const. Co., Ill., 249 P. 181, 161 C.C. 
A. 217. 

47. Idaho.—Harris v. Paris-Kesl 
Constr. Co., 89 P. 760, 13 Idaho 211. 

Breach justifying abandonment see 
Contracts § 474. 

48. Idaho.—Harris v. Fans-Kesl 
Constr. Co., 89 P. 760, 13 Idaho 
211 . 

49. U.S.—Eastern Terminal Lumber 
Co. v. Stitzinger, C.C.A.Pa., 35 F. 
2d 333. 

Mich.—Moline Furniture Works v. 
Club Holding Co., 274 N.W, 338, 
280 Mich. 587. 

Tex.—Ingleside Mercantile Co. v. 

Vivrett, Civ.App., 66 S.W.2d 372. 

17 C.J. p 857 note 43. 

Materials not specially purchased 
Material not purchased by plaintiff 
for use in performance of the con¬ 
tract, but simply had on hand with 
the intention of so using it, which 
still belongs to plaintiff, is not a 
proper item of damage.—Ingleside 
Mercantile Co. v. Vivrett, supra. 

50. U.S.—U. S. v. Behan, 4 S.Ct. 81, 
110 U.S. 338, 28 L.Ed. 168—Hous¬ 
ton Constr. Co. v. U. S., 38 Ct.Cl, 
724. 

51. Fla.—Brent v. Parker, 1 So. 780, 
23 Fla. 200. 

52. Manufacturing contract 

In an action for breach of a con¬ 
tract to manufacture paper from pulp 
to be furnished by plaintiff to de¬ 
fendant, defendant is properly al¬ 
lowed for pulp furnished which “was 
not of the required quality, where 
' there is no showing that the objec¬ 
tion could have been remedied or 
other pulp could have been substi¬ 
tuted within a reasonable time.—C. 
W. Rantoul Co. v. Claremont Paper 
Co., N.H., 196 P. 305, 116 C.C.A, 12$, 
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Damages from delay. Where plaintiff has suf¬ 
fered damages from material delay in the progress 
of the work which is attributable to defendant and 
is not included in the item of expenditures, a re¬ 
covery may be had therefor.o^ 

Part performance not admeasurable by contract. 
Where performance of the contract is stopped be¬ 
fore it has reached the stage where the price of 
the work done is capable of admeasurement by the 
terms of the contract, a recovery may be had as on 
a quantum meruit of the reasonable value of the 
work done without regard to the contract rate.^^ 

Performance partly completed according to con- 
tract Where performance has been entered on, 
plaintiff is entitled to the contract price for the 
work done under and according to the contract 
and to damages for being prevented from complet¬ 
ing the contract or, as the rule has been other¬ 
wise stated, where there has been part perform¬ 
ance of the contract, the just claims of the party 
employed to do the labor or service are satisfied 
when he is recompensed for the part performed 


and is indemnified for his loss with respect to the 
part which is unexecuted.^^ Where performance 
under the contract has advanced to a point where 
it may be determined from the contract what pay¬ 
ment plaintiff is entitled to for the work already 
done, his measure of recovery is properly the con¬ 
tract price for the part of the contract which has 
been performed together with the profits which he 
has lost from being prevented from performing the 
remainder of the contract.^'^ In the application of 
this rule, it has been held that the measure of dam¬ 
ages for the work done under the contract may be 
fixed by taking the proportion of the entire price 
which the fair cost of the work done bears to the 
fair cost of the whole work.^S Another method of 
admeasurement which has been adopted is to take 
the full contract price less the cost of completion 
of the contract.S^ Where the contract remains 
unperformed in part, a full recovery of the con¬ 
tract price is ordinarily unwarranted,^0 where 

the cost of completing performance of the con- 
tract would be negligible, the full contract price 
may be recovered.®^ Recovery for work done 


53. U.S.—H. E. Crook Co. v. U. S., 
59 Ct.CL 348. 

17 C.J. p 858 note 58. 

54. N.J.—Harrison v. Clarke, 73 A. 
43, 78 N.J.Law 236. 

Vt.—^Berby v. Johnson, 21 Vt. 17. 

55. Conn.—^Warner v. McLay, 103 A. 
113, 92 Conn. 427. 

Ind.—Gibson Co. v. Morton, 148 N. 

E. 430, 88 Ind.App. 685. 

Minn.—Nurmi v, Beardsley, 278 N.W. 

805, 284 Minn. 165. 

N.T.—Reddy v. Barney-Ahlers Const. 

Corporation, 188 N.T.S. 176. 

Pa.—^W. T. Price, Inc., v. Robbins, 
148 A. 849, 298 Pa. 568. 

Tex.'—Midwest Dairies v. Wynne, 
Civ.App., 81 S.W.2d 240, error dis¬ 
missed. 

17 C.J. p 857 note 47. 

Abandonment rule inapplicable 
The measure of damages applica¬ 
ble where a contractor voluntarily 
abandons the contract is inapplica¬ 
ble where further performance by 
him is prevented by the wrongful act 
of the owner.—Moers v. Herron, Civ. 
App., 35 S.W.2d 469. 

55. Or.—Pacific Bridge Co. v. Ore¬ 
gon Hassam Co., 134 P. 1184, 67 
Or. 576. 

17 C.J. p 85S note 48. 

57. Conn.—Young v. Shetucket Coal 
& Wood Co., 115 A. 672, 97 Conn. 
92. 

N.Y.—^Weiner v- H- Jaeckel & Sons, 
179 N.T.S. 629. 

17 C.J. p 858 note 49. 

Payment on happening of event 
Where a contract provided for 
complete payment by defendant to 


plaintiff on the happening of a defi¬ 
nite event during the performance of 
the work or services covered by the 
contract, but before the entire com¬ 
pletion thereof, and where, after the 
happening of that event, performance 
of certain items of such work or 
services, and of work to be subse¬ 
quently performed, was wrongfully 
prevented by defendant, plaintiff be¬ 
came entitled to recover the full con¬ 
tract price less a deduction because 
of the unperformed work.—^Wilkinson 
v. Orange Mountain Land Co., 137 A. 
591, 103 N.J.Law 683. 

58. U.S.—Grinnell Go. v. Voorhees, 
C.C.A.N.J., 1 F.2d 693, certiorari 
denied Vorhees v. Grinnell Co., 45 
S.Ct. 195, 266 U.S. 629, 69 L.Ed. 
477. 

Conn.—Young v. Shetucket Coal & 
Wood Co., 115 A. 672, 97 Conn. 92. 
Kan.—McGrew v. Ide Estate Inv. Co., 
187 P. 887, 106 Kan. 348. 

N.J.—Sullivan v. Magnolia Const. Co., 
114 A. 404, 96 N.J.Law 214—Cava- 
nagh V. Borough of Ridgefield in 
Bergen County, 109 A. 515, 94 N.J. 
Law 147—^Westlecraft v. Barry, 83 
A. 501, 83 N.J.Law 53—^Wilson v. 
Borden. 54 A. 815, 68 N.J.Law 627. 
Wash.—Davis v. Thurston County, 
205 P. 840, 119 Wash. 414, overrul¬ 
ing Anderson v. Hilker, 80 P. 848, 
38 Wash. 632. 

17 C.J. p 858 note 50. 

Bole Uxuited. 

The rule that the measure of dam¬ 
ages should be the reasonable value 
of the work done, provided that 
amount does not exceed that propor¬ 
tion of the contract price which the 
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jury finds that the cost of the work 
performed bore to the cost of the 
whole work contemplated has appli¬ 
cation to a limited class of cases 
where the work and labor unper¬ 
formed is of a similar nature and 
kind so as to form a constituent 
fraction of the whole agreed to be 
performed. The principle is not in- 
1 voked where plaintiff has fully per¬ 
formed the whole contract, except to 
the extent prevented by the breach 
of contract or of duty of defendant. 
—Hammaker v. Schleigh, 147 A. 790, 
157 Md. 652, 65 A.L.R. 1285. 

58. Cal.—Golden State Orchards v. 

Harter, 269 P. 735, 93 Cal.App. 390. 
Ky.—Hmflain v. Wilkerson, 210 S.W. 

667, 184 Ky. 484. 

17 C.J. p 858 note 51. 

60. N.Y.—Miller v. John H. Eggers 
& Co., 186 N.T.S. 614—Manhattan 
Carting Co. v. Keen’s Chop House, 
180 N.Y.S. 409—Von Dietsch Paint¬ 
ing & Decorating Co, v. 173d Street 
Realty Co., 167 N.Y.S. 1074. 

Tex.—Barron G. Collier, Inc., of Tex¬ 
as, V. Peters Bros., Civ.App., 124 
S.W.2d 904—Hoffer Oil Corporation 
V. Hughes, Civ.App., 48 S.W.2d 426, 
error dismissed—R. G. Smith & Co. 

V. Langever, Civ.App., 261 S.W. 450, 
reversed on other grounds Langev¬ 
er V. R- G. Smith & Co., Com.App., 
278 S.W. 178. 

17 C.J. p 858 note 52. 

61. La.—La Salle Extension Univer¬ 
sity V, Thibodeaux, App., 155 So. 
53. 

Contract price allowed 

Mo.—Spencer v. Bush, App., 231 S. 

W. 1013. 
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cannot, ordinarily, exceed the contract rate.^2 

Reasonable value of veork and materials fur- 
nished. According to some authorities, where 
there has been a prevention of performance, plain¬ 
tiff is entitled to recover the reasonable value of 
the work which he has done under the contract 
together with the profits which he has lost through 
being prevented from performing the remainder of 
the contract.®2 These authorities, however, ap¬ 
parently ignore the distinction between a rescission 
of the contract and an action for its breach. Where 
the party injured by prevention of performance 
elects to rescind the contract, he cannot of course 
recover on the contract either for outlay or for 
loss of profits, but his recovery is on a quantum 
meruit for the value of his services actually per- 
formed.®^ Where the action is on the contract, 
plaintiff is not entitled to recover the reasonable 
value of the work performed, except as determined 
by the contract price.®® In some jurisdictions, it 
is held that plaintiff is not limited to the contract 
price in recovering on quantum meruit for work 
done where further performance is prevented by 
defendant.®® Where tools and materials brought 
to the premises by plaintiff are accepted and re¬ 
tained by defendant, it is proper to take them into 
account as a part of plaintiff’s expenditures on 
which the damages caused by defendant’s breach 
of the contract are to be computed.®'^ 

Recovery of both expenses and profits. It is 
obvious that the awards for profits and for ex¬ 
penses must not overlap, although there is some 


confusion in the authorities as to the line of divi¬ 
sion. It is clear that there cannot be an award for 
the profits which would have been earned by the 
performance of the entire contract and of com¬ 
pensation at the contract rate for part perform¬ 
ance,®^ or of compensation for the value of work 
and materials furnished under the contract,®^ nor 
can the contractor recover his entire profits and 
also for his loss of time.'^® So, it has been held 
that there cannot be an award for profits and for 
expenses incidental to the carrying on of the con¬ 
tractor’s business, or in preparation for perform¬ 
ance,*^^ although, on the other hand, it has been 
held that the contractor may recover the profits 
which he would have gained from the part of the 
contract unperformed and also for depreciation 
in the value of equipment procured by him for the 
purpose of performing, -^2 there may be a re¬ 

covery for the profits of the entire contract and 
also for buildings and equipment of a temporar3^ 
character which plaintiff was entitled to remove at 
the termination of the contract and which were 
appropriated by defendant.*^® It has also been held 
that where lost profits and expenditures are both 
sought, the recovery must be confined to the latter 
claim unless probable profits in excess of that 
amount are shown.*^^ 

Recovery of instailments paid. Where a con¬ 
tract is for the complete construction of a building 
for an entire price, payable in installments as the 
work progresses, a willful refusal by the contrac¬ 
tor to complete the building entitles the owner 
to a return of the installments paid,*^® and inter- 


Where contractor lias incurred all 
expense of performing entire con¬ 
tract and has done all things on his 
part to he performed but is prevent¬ 
ed from complete performance by de¬ 
fault of other party, then in ab¬ 
sence of special damages, measure of 
damages would be contract price.— 
H. B. Davis Electric Co. v. Hopkins, 
64 P.2d 1817, 155 Or. 510. 

62. Mo.—Dasar Mfg. Co. v. Pelli- 
green Const. & Inv. Co., App., 162 
S.W. 691. 

63. N.Y.—Kenny v. Knickerbocker 
. Bread, etc., Co., 121 N.Y.S. 59, 136 

App.Div. 568—Carlin v. New York, 
116 N.Y.S. 346, 132 App.Div. 90, 91. 
17 C.J. p 858 note 53. 

64. Ky.—Hoefflin v. Wilkerson, 210 
S.W. 667, 184 Ky. 484. 

Mo.—Kansas City Structural Steel 
Co. V. Athletic Bldg. Ass’n, 249 
S.W. 922, 297 Mo. 615. 

17 C.J. p 858 note 55. 

65. Kan.—McGrew v. Ide Estate Inv. 
Co., 187 P. 887, 106 Kan. 348. 

66. Cal.—Boomer v. Muir, App., 24 
P.2d 570. 


67- U.S.—Cruerini Stone Co. v. P. J. 
Carlin Const. Co., Porto Hico, 39 
S.Ct. 102, 248 U.S. 334, 63 L.Ed. 275, 
reversing P. J. Carlin Const. Co. 
V. Guexini Stone Co., 241 F. 545, 
154 C.C.A. 321, in which certiorari 
is granted Guerini Stone Co. v. 
P. J. Carlin Const. Co., 38 S.Ct. 9, 
245 U.S. 643, 62 D.Ed. 528. 
Recovery on quantum memit may 
be had for plaintiff's materials used 
by defendant, irrespective of plain¬ 
tiff's right to recover damages for 
breach of contract.—Guerini Stone 
Co. V. P, J. Carlin Const. Co., su¬ 
pra. 

68. Wash.—Chase v. Smith, 77 U- 
1069, 35 Wash. 631, 635. 

17 C.J. p 867 note 36. 

68. Ala.—Smith v. Davis, 43 So. 

729, 150 Ala. 106. 

17 C.J. P 857 note 37. 

70. Ala.—Hardaway-Wright Co. v. 
Bradley, 51 So. 21, 163 Ala. 596. 

17 C.J. p 857 note 38. 

71. Mass.—Irwin v. Worcester Pa¬ 
per Box Co., 141 N.E. 286, 246 
Mass. 453—^Mount Pleasant Stable 
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Co. V. Steinberg, 131 N.E. 295, 238 
Mass. 567, 15 A.D.R. 749. 

Mo.—Dement v. McNail, App., 281 S. 
W. 128. 

17 C.J. p 857 notes 39, 40. 

Expenses and admission fees 

In an action for breach of con¬ 
tract by the proprietor of a moving 
picture show against a company con¬ 
tracting to furnish feature films, 
plaintiff is not entitled to recover the 
amount expended for advertising the 
show and also recover the amount of 
admission fees he would have re¬ 
ceived had he been able to exhibit 
the particular film.—Vitagraph-Lu- 
bin-Selig-Essanay v. Billings, 209 P. 
773, 87 Okl. 192. 

72. La.—Des Allemands Lumber Co. 
V. Morgan City Timber Co., 41 So. 
332, 117 La. 1. 

73- Wash.—McCorkle v. Mallory, 71 
P. 186, 30 Wash. 632. 

74. Or,—^Watson v. Oregon Moline 
Plow Co., 227 P. 278, 112 Or. 414. 

75. U.S.—U. S. V. U. S. Fidelity, 
etc., Co., Cal., 35 S.Ct. 298, 236 U.S, 

I 512, 59 L.Ed. 696. 
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est may be allowed on such installments from the 
time when by the terms of the contract the build- 
in,^ should have been completely finished p® and 
this is true, although there has been a delay on 
the part of the owner in seeking recovery of such 
payments.’^" 

Termination of contract by implied term. Where, 
although a contract is in form entire and indivis¬ 
ible, yet from its nature it is such as indicates 
that the parties must have contemplated the pos¬ 
sibility of its termination by act of law or of God 
or by some cause beyond their power, there can 
be no recovery of the profits which would have 
arisen from further and future performance where 
the contingency happens rendering it impossible 
of further execution or giving the right to ter¬ 
minate it.'^S A recovery, however, is allowed for 
such part of the contract as has been performed.'^^ 
In such case, in deternjining the compensation 
which shall be allowed, it is improper to apportion 
expenditures by plaintiff for permanent improve¬ 
ments and preparation for the execution of the 
contract between the executed and unexecuted 
parts of the contract^o 

Time of estimation. Ordinarily, recovery is 
limited to the amount of the damage at the time 
of repudiation of the contract by defendant, and 
plaintiff is not justified in performing further and 


claiming compensation therefor.^^ 

§ 79 ^ - Particular Classes of Contracts 

a. W^ork, labor, and services 

b. Board, lodging, or support 

c. Division of profits, losses, or expens¬ 

es 

d. Granting special privileges or re¬ 

straining competition 

e. Pa 3 "ment or loan of money 

f. Pay^ment or delivery of property 

g. Betterment or improvement of land 

a. Work, Labor, and Services 

The measure of damages for a breach of a contract 
for work, labor, and services is the actual loss sustained 
as a consequence. 

The damages for failure to furnish labor or 
services in accordance with a contract therefor 
are measured by the actual loss sustained as a 
natural and proximate consequence, ^2 -which, when 
the contract is to perform a specific piece of work 
or service, is ordinarily the reasonable cost of se¬ 
curing performance by other means,or, where 
the consideration is not executed, the difference 
between the contract price and such cost.^^ So, 
where one party to a contract is through the fail¬ 
ure of the other party to perform compelled to re- 


V6. TJ.S.—U. S. V. U. S. Fidelity, 

etc., Co., supra. 

77. TT.S,—XT, S. V. XX. S. Fidelity, 

etc., Co., supra. 

7a III.—Orr V. Ward, 73 Ill. 318. 
Mass.—^Willington v. West Boylston, 
4 Pick. 101. 

W.Va.—Griffith v. Blackwater Boom, 
etc., Co., 48 S.E. 442, 55 W.Va. 604, 
69 L.R.A. 124. 

17 C.J. p 858 note 59. 

7;9. W.Va.—Griffith v. Blackwater 
Boom, etc., Co., supra. 

17 C.J. p 858 note 60. 

^ W.Va.—Griffith v. Blackwater 
Boom, etc., Co., supra. 

17 C.J. p 859 note 61. 

81. Okl.—^Wetzel v. Rixse, 220 P. 

607, 93 Okl. 216. 
jfotice of repudiation, 

When the party to whom perform¬ 
ance is due gives notice of his inten¬ 
tion to repudiate the contract, the 
other party cannot continue with 
performance and recover as his dam¬ 
ages the full contract price.—Mendell 
V. Willyoung, 85 N.T.S. 647, 42 Misc. 
210—17 C.J. p 859 note 62. 

88. Cal.—Crowther v. Metalite Mfg. 
Co., 24 P.2d 551, 133 Cal.App. 452 
—United Iron Works v. Stand¬ 
ard Brass Casting Co., 231 P. 567, 
69 CahApp. 384. 


Ky.—^Natural Rock Asphalt Corpora¬ 
tion V. Carter, 297 S.W. 1114, 221 
Ky. 131. 

Md.—Middendorf, Williams & Co. v. 
Alexander Milburn Co., 107 A. 7, 
134 Md. 385. 

Minn.—Leslie v. Billingsley, 223 N. 

W. 456, 176 Minn. 402. 

Okl.—Young V. Eaton, 198 F. 857, 
82 Okl. 166. 

Pa.—^Western Show Co. v. Mix, 162 A. 

667, SOS Pa. 215. 

17 C.J. p 859 note 64. 

Pailure to sell 

In suit on broker's memorandum 
of an agreement to sell a second 
mortgage which, plaintiff was to take 
from purchaser in part payment for 
his farm at its face value, the meas¬ 
ure of damages was the difference 
between face of mortgage and 
amount for which it could be sold.— 
Petrich v. Berkner, 172 N.W. 770, 
142 Minn. 451. 

Items of cost not withiu contract 

cannot be recovered, since, had de¬ 
fendant performed his services, such 
items could not have been charged 
to him.—^Middendorf, Williams & Co. 
V. Alexander Milburn Co., 113 A. 348, 
137 Md. 583. 

83. XJ.S.—^Hoffer Oil Corporation v. 
Carpenter^ C.C.A.Okl., 34 p.2d 589, 
certiorari denied 50 S.Ct. 158, 280 
U.S. 608, 74 L.Ed. 651. 
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Ky.—Natural Rock Asphalt Corpora¬ 
tion V. Carter, 297 S.W. 1114, 221 
Ky. 131. 

Miss.—Jones v. Griffin, 126 So. 35, 
157 Miss. 256. 

N.Y.—Agostini v. State, 5 N.Y.S.2d: 

732, 255 App.Div. 264. 

Okl.—Eysenback v. Cardinal Petro¬ 
leum Co., 236 P. 10, 110 Okl. 12. 
Pa.—Taber v. Porter-Gildersleeve Co., 
114 A. 773, 271 Pa. 245—Huskey 
Mfg. Co. V. Priel-McLeister Co., 
84 Pa.Super. 328. 

Wash.—Lockit Cap Co. v. Globe Mfg.. 
Co., 290 P. 813, 158 Wash. 183— 
Cahalan Inv. Co. v. Yakima Cen¬ 
tral Heating Co., 193 P. 210, 113 
Wash. 70. 

17 C.J. p 859 note 65. 

Market value of services 

Where an employee broke his con¬ 
tract, employer is entitled to recov¬ 
er the difference between the con¬ 
tract wage and the market value of 
defendant’s services for the unex¬ 
pired period of the contract.—Phee- 
nix Auto & Raincoat Co. v. Joseph, 
203 N.Y.S. 79, 122 Misc. 465. 

84. Md.—Middendorf, Williams & 
Co. V. Alexander Milburn Co., 113 
A. 348, 137 Md. 583—Middendorf, 
Williams & Co. v. Alexander Mil¬ 
burn Co., 107 A. 7, 134 Md. 385. 

17 C.J, p 859 note 66. 
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let the work to another, he is entitled to recover 
the difference between the contract price and the 
price which he was compelled to pay upon the re¬ 
letting but this rule cannot be resorted to where 
the second contract is substantially different from 
the first^® 

Where a contract involves the furnishing of 
services by plaintiff, and performance is prevented 
by defendant, although plaintiff is at all times 
ready and willing to perform, the measure of dam¬ 
ages is prima facie the consideration agreed to 
be paid,^'^ although it may be shown in mitigation 


§ 79 

that plaintiff might have secured other employ¬ 
ment for his services during the contract period.^S 
From this it appears that the true measure of 
damages is not in such cases the contract price but 
the amount of the actual loss.^^^ Where the con¬ 
tract is entire, and after part performance plain¬ 
tiff has been deprived of its benefits by the wrong¬ 
ful acts of defendant, he is entitled to the fair 
market value of the services rendered.^® Where 
performance on the part of plaintiff would have 
entailed expense to him, he is not entitled to the 
contract price without deduction being made for 
the expense of performance.®^ A contractor is not 


85. U-S.—City of Goldsboro v. Mof¬ 
fett, C.C.N.C., 49 F. 213, reversed 
on other grounds 52 F. 560, 3 C.C. 

. A. 202. 

17 C.J. p 859 note 67. 

86. U.S.—Mundy v. TJ. S., 35 Ct.Cl. 
265. 

87. Ga.—Kerr v. Du Free, 132 S.E. 
393. 35 Ga.App. 122. 

N.T.—Bintz V. Mid-City Park Cor¬ 
poration. 229 N.Y.S. 390, 223 App. 
Div. 533—McQuade v. Stoneham, 
256 N.Y.S. 431, 142 Misc. 842, af¬ 
firmed 262 N.Y.S. 966, 238 App.Div. 
827, reargument denied 263 N.Y.S. 
948, 239 App.Div. 778, and re¬ 

versed on other grounds 189 N.E. 
234, 263 N.Y. 323, reargument de¬ 
nied 191 N.E. 514, 264 N.Y. 460 
—J. K. Rishel Furniture Co. v. 
Stuyvesant Co., 204 N.Y.S. 659, 123 
Misc. 208. 

R.I.—^Norm Co. v, Cumberland Coal 
Co., 165 A. 592, 53 R.I. 228. 

Tex.—Phelps v. Connellee, Com.App., 
285 S.W. 1047, reversing, Civ.App., 
278 S.W. 939. 

17 C.J. p 859 note 69. 

Advertising service 

(1) Where defendant had contract¬ 
ed with plaintiff for advertising 
space, and performance of the con¬ 
tract would not have cost plaintiff 
anything, on defendant’s breach 
plaintiff’s measure of damages was 
the contract price. 

U.S.—Barnebey v. Barron G. Collier, 
Inc., C.C.A.Neb., 65 P.2d 864. 

Ill.—See Phelps v. La Salle Hotel 
Co., 209 Ill.App. 430. 

Mo.—Barron G. Collier, Inc., v. Do¬ 
mino Macaroni Mfg. Co., 248 S. 
W. 981, 215 Mo.App. 345. 

(2) Plaintiff cannot recover higher 
price specified for smaller amount 
of advertising after bi'eaching con¬ 
tract by rejecting items advertiser 
offered.—News Syndicate Co. v. Phil¬ 
ip Wolf, Inc.,. 241 N.Y.S. 403, 136 
Misc. 483. 

(3) The measure of damages for 
breach of a contract for the use of 
copyrighted advertisements written 
by plaintiff has been held to be the 
contract price, the provisions of the 


Uniform Sales Act being inapplica¬ 
ble.—Owen-Fields, Inc. v. Sudow, S. 
D., 292 N.W. 110. 

Correspondence school courses 

(1) The measure of damages for 
breach of a contract to pay a stip¬ 
ulated sum for enrollment in a cor¬ 
respondence school course of instruc¬ 
tion is the entire contract price, in 
the absence of evidence of facts rea¬ 
sonably and definitely tending to mit¬ 
igate the damages. 

N.Y.—Sackman v. Stephenson, 11 N. 
Y.S.2d 69. 

Tenn.—International Correspondence 
School V. Crabtree, 34 S.W.2d 447, 
162 Tenn. 70, 78 A.L.R. 330. 

Wis.—^Alexander Hamilton Institute 
v. Hart, 192 N.W. 481, 180 Wis. 90. 

(2) A judgment for full amount of 
balance due on contract for purchase 
of correspondence course was proper¬ 
ly awarded, where defendant failed 
to pay any of the stipulated month¬ 
ly installments when due, and the 
contract contained an acceleration 
clause.—Alexander Hamilton Insti¬ 
tute V. Smith, La.App., 181 So. 690. 
No discretion 

In the absence of evidence estab¬ 
lishing a basis for the reduction of 
plaintiff’s damages, the assessment 
of such damages does not involve 
a discretion on the court's part in 
making the assessment as the 
amount of salary fixed in the con¬ 
tract.—McClelland v. Climax Hosiery 
Mills, 169 N.E. 605, 252 N.Y. 347, re¬ 
versing 233 N.Y.S. 818, 226 App.Div. 
664, 739, and remittitur amended 171 
N.E. 770, 253 N.Y. 533, reargument 
denied 171 N.E. 781, 253 N.Y. 558. 
Where contract so provides 
N.Y.—^Weisberg v. Art Work Shop, 
235 N.Y.S. 8, 226 App.Div. 532, af¬ 
firmed 170 N.E. 147, 252 N.Y. 572. 

88. N.T.—Dunn v. Allen, 67 N.Y.S. 
218, 55 App.Div, 637, 59 App.Div. 
561. 

17 C.J. p 860 note 70. 

89. Ark.—Hocott v. Dougan, 29 S. 
W.2d 1088, 182 Ark. 84. 

Ill.—^Wiedoeft v. Frank Holton & 
Co., 5 N.E.2d 601, 287 Ill.App. 592. 
Ind.—Haddon School Tp. of Sullivan 
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' County V. Willis. 199 N.E. 251, 253, 
209 Ind. 356, quoting Corpus Ju¬ 
ris. 

Mass.—Mount Pleasant Stable Co. v. 
Steinberg, 131 N.E. 295, 23S Mass. 
567, 15 A.L.R. 749. 

Mo.—Hume v. Miller Hatcheries, Inc,, 
App., 51 S.W.2d 179, ISl, citing 

CorpTxs Juris. 

N.J.—Scoredisc Service Corporation 
V. Feldman, 158 A. 409, 10 N.J.Misc. 
238. 

Pa.—Babayan v. Reed, 101 A. 339, 257 
Pa. 206. 

17 C.J. p 860 note 71. 

Advertising contract 

(!) Party to advertising contract, 
■who stopped performance, was liable 
for benefits of which other party was 
deprived.—Druggists’ Circular v. 
American Soda Fountain Co., 134 N. 
E. 384, 240 Mass. 531. 

(2) Where plaintiff, because of de¬ 
fendant’s breach, was required to put 
in “fillers” in the space defendant 
agreed to take, the expense of such 
fillers may be recovered.—Eastern 
Advertising Co. v. Shapiro, 161 N.E. 
240, 263 Mass. 228. 

Contract held one to furnish serv¬ 
icer as respects damages for breach. 
—Scoredisc Service Corporation v. 
Feldman, 158 A. 409, 10 N.J.Misc. 
228. 

Items of expense in procuring con¬ 
tract held not recoverable.—Scoredisc 
Service Corporation v. Feldman, su¬ 
pra. 

90. Iowa.—Murphy v. Williamson, 
163 N.W. 211, 180 Iowa 291. 

91. Wash.—Robbins v. Seattle Peer¬ 
less Motor Co., 268 P. 594, 595, 148 
Wash, 197, quoting Corpus Juris. 

17 C.J. p 861 note 73. 

Advertising service 

(1) Where the assignor of plaintiff 
corporation had contracted to furnish 
defendant advertising space in street 
cars for a fixed period, the contract 
was governed by principles similar 
to those governing contracts of em¬ 
ployment, and prima facie the dam¬ 
ages for defendant’s breach is the 
j price to be paid less the cost of fur- 
I nishing the service.—Morton v. 
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entitled to recover for services which he \vas pre¬ 
vented from perfurniing where he recovered the 
full exi>ected profits.^- 


The reasonable value of services rendered is the 
niLasiire of damages for a breach of a contract to 
{}ay for services, where no agreement has been 
made as to compensation.^^ 


Delay in performance. \A’here the party agree¬ 
ing to perform the work is delayed by the other 
party, but afterward completes it, his damages can¬ 
not be measured by the profits which he would 
have derived from the continuous performance of 
the contract.^^ 


Production of goods for sale. Where a contract 
is for labor or services in the production of an ar¬ 
ticle for sale, the damages for failure to furnish 
such labor or services may be measured by the loss 
sustained through loss of profits or of the oppor¬ 
tunity to make profits.^^ 


h. Board, Lodging, or Support 

The measure of damages for breach of a contract 
for board or lodging, or to support, is the loss sus¬ 
tained. 

In cases of contracts for board or lodging where 
the breach is by the boarder or lodger, the measure 
of damages is not the contract price but the actual 
loss sustained,9S which under ordinary circumstanc¬ 
es is the amount of profits which would have been 
derived by a carrying out of the contract,^or 
during such time as plaintiff is unable to secure 
other boarders or lodgers in defendant’s place.^^ 
However, where the contract provides that no de¬ 


duction shall be made in case of absence, the con¬ 
tract price may be recovered during such period, 
or until the place of the defaulting boarder is 
supplied by another paying the same or a higher 
price.^ In case the profits derived from the board¬ 
ers or lodgers taken in defendant’s place are not 
equal to those which would have been derived un¬ 
der defendant’s contract, the difference may be re- 
covered.2 

Where damages are claimed for a breach of 
contract of support during life, the measure there¬ 
of must necessarily depend on the terms of the 
contract and the relative situations of the parties.^ 
It seems, however, that if a contract by one per¬ 
son to support another for life is entirely broken, 
the person entitled to support may recover as dam¬ 
ages the full value of the contract,^ which damages 
are not measured by the consideration that is ex¬ 
pressed in the contract, but by the value of the 
services to be rendered.^ The measure of such 
damages is a sum of money which will be rea¬ 
sonably sufficient to maintain plaintiff in his ex¬ 
isting situation in life for the balance of his life, 
reckoned according to the recognized tables of 
mortality,^ together with burial expenses, if such 
are provided for in the contract.*^ 

On the breach of a contract to support a child, 
recovery cannot be had for the value of the child’s 
services without an allowance for the amount of 
support furnished.^ 

‘ c. Division of Profits, Losses, or Expenses 

, The measure of damages for breach of an agreement 


Griggs, Cooper & Co., 203 N.W. 218, 
162 Minn. 436—^Barron G. Collier, 
Inc., V. Women’s Garment Store, 
189 N.W. 403, 152 Minn. 475—Barron 
G- Collier, Inc. v. Kindy, 178 N.W- 
584, 146 Minn. 270. 

(2) It has been held, however, that 
the cost of putting up defendant's 
posters cannot he deducted from the 
contract price.—Eastern Advertising 
Co. v. Shapiro, 161 N.E. 240, 263 
Mass. 228. 

92. Tex.—^Ingleside Mercantile Co. 
V. Vivrett, Civ.App., 66 S.W.2d 372. 

93. Tex.—Vetter v. Nicholson, Civ. 
App„ 106 S.W.2d 1064—Gray v. 
Cheatham, Civ.App., 52 S.W.2<i 762. 

94. Ala.—Southern Bitulithic Co. v. 
Hughston, 58 So. 450, 177 Ala. 559. 

95. U.S.—^Ritz Cycle Car Co. v. 
Briggs-Seabury Ordinance Corp., 
B.C.N.Y., 237 F. 125. 

17 C.J. p 861 note 75. 

96. Ky.—Haggin v. Price, 8 Dana 
48. 

KI C.J. p 861 note 76, 


Services rendered 

Measure of damages, where de¬ 
cedent agreed to pay certain sum 
to defendant to keep decedent for 
life, but decedent left defendant’s 
home, was reasonable sum for serv¬ 
ices rendered during time decedent 
lived with defendant.—Bootes v. 
Gwinner’s Adm’r, 64 S.W.2d 904, 251 
Ky. 322. 

97. Tex.—Peirce v. Peacock Military 
College, Civ.App., 220 S.W, 191. 

17 C.J. p 861 note 77. 

98. N.Y.—^De Lavalette v. Wendt, 
11 Hun 432, modified on other 
grounds 75 N.Y. 579—^Wilson v. 
Martin, 1 Den. 602. 

17 ax p 861 note 78. 

99. Tex.—Peirce v. Peacock Mili¬ 
tary College, Civ.App., 220 S.W. 
191. 

17 C.J. p 861 note 79. 

1. Tex.—^Peirce v. Peacock Military 
College, supra. 

2. N.Y.—Wetmore v. Jafitray, 9 Hun 
140. 


3- Ind.—Baughan v. Brown, 23 N.E. 

695, 122 Ind. 115. 

17 C.J. p 861 note 81. 

Necessary means for support 

Mother deeding land to son for 
support was held to be entitled to be 
furnished necessary means for sup¬ 
port on leaving his home for his 
fault.—Embry v. Embry, 113 So. 133, 
163 Xa. 880. 

4. N.Y.—Grosso v. Santori, 283 N.Y. 

S. 912, 246 App.Div. 755. 

17 C.J. p 861 note 82. 

5- Mass.—Soderlund v. Helman, 102 
N.E. 899, 215 Mass. 542—^Lyman 

V. Lyman, 133 Mass. 414. 

17 C.J. p 862 note 83. 

6 . Ky.—Staiar’s Adm’r v. Netter, 
250 S.W. 89, 198 Ky. 788. . 

N.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 N.M. 450. 

17 C.X p 861 note 82 [a] (2). 

7. N.M.—^Van Sickle v. Keck, supra. 

8. Iowa.—Ottoway v. Milroy, 123 N. 

W. 467, 144 Iowa 631. 
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under which the parties are to share profits is the amount 
of profits which plaintiff would have received under the 
contract if it had been carried out. 

The measure of damages for breach of an agree¬ 
ment under which the parties are to share profits 
is ordinarily the amount of profits which plaintiff 
would have received under the contract if it had 
been carried out.^ So, upon breach of an agree¬ 
ment to share the proceeds of an adventure, plain¬ 
tiff’s damages are measured by the value of that 
which would have been his share.The measure 
of damages for breach of an agreement to permit 
plaintiff to work defendant’s land upon shares is 
the value of the privilege.^^ In estimating profits 
a possible increase or decrease in the business may 

be taken into consideration.^^ 

d. G-ranting Special Privileges or Eestraining 
Conipetitioii 

The measure of damages for breach of a contract 
granting special privileges or restraining competition is 
the loss of profits sustained by the injured person. 


Where a contract granting a special privilege is 
broken by the party granting such privilege, the 
measure of damages is in general the loss of profits 
sustained by the other party,together with such 
other losses as may reasonably be supposed to have 
been within the contemplation of the parties at the 
time the contract was made.^^ A similar measure 
is applied to the loss sustained b}' a person in whose 
favor an agreement to refrain from competition 
is entered.^5 Jn such cases the consideration for 
the principal contract does not afford the true 
measure of compensation.^^ 

e. Payment or Loan of Money 

Where a contract to pay a specific sum oft,, money is 
broken, the damages are measured by the sum stipulated 
to be paid, and the damages for delay in the payment 
of money is interest thereon. In the absence of special 
circumstances, the breach of a contract to loan money 
will not impose a liability in damages. 

Where a contract to pay a specific sura of money 
is broken, the damages are measured by the sum 
stipulated to be paid,^'^ except in a case where the 


Cal.—Gel^d v. Los Angeles 
Rock & Gravel Co., 58 P.2d 673, 14 
CaLApp.2d 604. 

17 C.J. p 862 note 86. 

10. Mich.—Murphy v. Craig, 42 N. 
W. 1097, 76 Mich. 155. 

17 C.J. p 862 note 87. 

11. N.Y.—Taylor v. Bradley, 39 N. 
T. 129, 100 Am.D. 415. 

12. Mo.—Goldman v. Wolff, $ Mo. 
App. 490. 

17 C.J. p 862 note 89. 

13. Cal.—Erskine v. Mar chant, 174 
P. 74, 37 Cal.App. 590. 

Ky.—Gregory v. Harlan Home Coal 
Co., 206 S.W. 765, 182 Ky. 524— 
Kochenrath v. Christman, 203 S. 
W. 738, ISO Ky. 799. 

Wash.—Rohhins v. Seattle Peerless 
Motor Co., 268 P. 594, 148 Wash. 
197. 

Wis,—^Wheelwright v. Pure Milk 
Ass'n, 240 M.W. 769, 208 Wis. 40, 
motion denied 242 N.W. 486, 208 
Wis. 40. 

17 C.J. p 862 note 90. 

Improper measures 

(1) Cost of contract to plaintiff.— 
Glucksmann v. Gillespie, 204 H.T.S. 
354, 209 App.Liv. 48. 

(2) Profits made by seller violat¬ 
ing exclusive contract.—Cramer v. 
Lewes Sand Co., 140 A. 803, 16 Del. 
Ch. 66. 

Subsequent death of plaintiff 

Where plaintiff contracted to give 
his personal time and attention to 
the business, his death ipso facto 
terminated the contract, and, since 
profits were prospective, plaintiff 
should be allowed to recover as dam¬ 
ages for defendants’ breach only the 
difference between what he earned 


and what he would have earned up 
to the time of his death, had not 
defendants breached the contract.— 
Rubin V. Siegel, 177 N.Y.S. 342, 188 
App.Div. 636. 

14. La.—^Vidalat v. New Orleans, 10 
So. 175, 43 La.Ann. 1121. 

N.Y.—^Wakeman v. Wheeler, etc., 
Mfg. Co., 4 N.E. 264, 101 N.Y. 205, 
54 Am.R. 676. 

17 C.J. p 862 note 91. 

Additional expense 

In action for breach of contract 
giving plaintiff exclusive right to 
dump materials on defendant’s land, 
whereby he had to make longer hauls 
to other dumping grounds, his re¬ 
covery was not confined to damages 
on account of his hauling contracts 
existing before contract in suit; but 
he might recover on account of con¬ 
tracts made thereafter, on faith of 
contract and before its breach.— 
O'Reilly v. Pennsylvania R. Co., 106 
A. 632, 263 Pa. 289. 

Subcontracts 

(1) In action by owner of exclu¬ 
sive advertising rights in theater 
for breach of contract, mere failure 
of subadvertisers to make payments 
under their subcontracts did not war¬ 
rant excluding such subcontracts 
from consideration in determining 
amount of plaintiff's damages.*— 
Commerce Realty Co. v. Chas. F. 
Thompson Scenic Co., Tex.Civ.App., 
69 S.W.2d 811, error dismissed. 

(2) Under such circumstances a 
settlement with subadvertisers after 
theater’s breach did not warrant 
court’s excluding such subcontracts 
from consideration in determining 
amount of plaintiff’s damages.— 
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Commerce Realty Co. v. Chas. F. 
Thompson Scenic Co., supra. 

15. Tenn.—Johnson v. Jones, 1 
Tenn.App. 24. 

Wash.—Merager v. Turnbull, 99 P. 
2d 434, 2 Wash.2d 711, 127 A.L.R. 
1142. 

17 C.J. p 863 note 92. 

Various stateaueuts of measure 

(1) Difference between value of 
business immediately prior to 
breach and value thereafter as af¬ 
fected by breach.—Eyerly v. Smith, 
231 N.W. 383, 210 Iowa 1056. 

(2) Loss of profits and diminution 
in value of property purchased. 

N.Y.—Present v. Glazer, 232 N.Y.S. 

63, 225 App.Div. 23. 

Tex.—Clay v. Richardson, Civ.App., 
38 S.W.2d 849. 

(3) Loss of sales and profits.— 
Manuszewski v. Keele, 13 N.Y.S.2d 
852. 257 App.Div. 1036. 

(4) Value of business lost by 
plaintiff, not gains made by seller.— 
Merager v. Turnbull, 99 P.2d 434, 
2 Wash.2d 711, 127 A.L.R. 1142. 

Bisk of estimating damage 

Violation of covenant not to en¬ 
gage in competing business consti¬ 
tutes such wrongdoing that risk of 
estimating damages too high or too 
low should be thrown on wrongdoer. 
—Gonzales v. Rivera, 25 P.2d 802, 37 
N.M. 562. 

16. Ala.—Terry v. Eslava, 1 Port. 
273, 26 Am.D. 626. 

17. U.S.—Hasquet v. Big West Oil 
Co., C.C.A.Mont., 29 P.2d 78. 79, 
citing Co ITUS Juris. 

Ala.—Kennedy v. Hudson, 138 So. 
282, 224 Ala. 17—^Pyle v., Pizitz, 110 
So. 822, 215 Ala. 398. 
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obligation to pay money is speck! and has refer¬ 
ence to objects other than the mere discharge of a 
debt, in which case special damages may be recov¬ 
ered according to the actual injury,^® Likewise, 
on a covenant for the payment of a note, the meas¬ 
ure of damages is the amount thereof.^^ 

The measure of damages for delay in the payment 
of money is interest thereon at the legaP*^ or agreed 
nonusiirious^^ rate during the period of detention. 
It has been held, however, that, where the action is 
for damages for breach of contract, and not a suit 
on a note or other like agreement to pay money, 
plaintiff is entitled to reasonable damages occasioned 
by the delay, and that his recovery is not limited to 
interest at the legal rate.22 

Payment in particular medium. Damages should 


ordinarily be assessed in the same kind of money 
as that in which the debt is payable.^s Where the 
contract is to pay a sum in gold coin, according to 
some authorities the measure of damages is the 
market value of such amount of coin in the legal 
tender.24 According to other authorities it is such 
an amount in legal tender.^s The measure of dam¬ 
ages for failure to pay a sum stated in gold is not 
the value of such sum in gold coin, but the amount 
stated in legal tender with interest from the date 
of default.26 Where the contract is to pay in cur¬ 
rency generally receivable, the measure of damages 
is the specie value of such currency at the time 
fixed for payment.27 A similar rule has been ap¬ 
plied in the case of contracts to pay in Confederate 
money^^ or in foreign money,or in notes of a 
particular bank,S0 and such value is a proper ques- 


Idaho—Wallace Bank & Trust Co. 
V. First Nat. Bank, 237 P. 2S4, 40 
Idaho 712, 50 A.B.R. 316. 

*Ivy.—Clark v. Life & Casualty Ins. 
Co., 53 S.W.2d 96S, 245 Ky. 579, 84 
A.L.R. 1420. 

Minn.—Heins v. Byers, 219 N.W. 287, 
174 Minn. 350. 

Mo,—Slaughter v. Clarahan, App., 
15 S.W.2d 943. 

N.H.—Smith v. Wetherell, 193 A. 216, 
89 N.H. 106, affirmed 194 A. 129, 
89 N.H. 106—George W. Blanch¬ 
ard & Sons Co. V. American Realty 
Co., 115 A. 4, SO N.H. 1'61. 

N.Y.—Callophone Co. of New York v. 
A. Jaeckel & Co., 230 N.Y.S. 155, 
132 Misc. 693. 

Vt.—Banlone Sons Const, Co. v. 

Reynolds, 199 A. 259, 109 Vt. 436. 

17 C.J. p 863 note 95. 

Sums due others 

Defendants hreaching contract to 
pay sums for the use and benefit of 
plaintiff cannot limit their liability 
to amounts payable to plaintiff per¬ 
sonally and avoid liability for 
amounts to be paid in discharge of 
plaintiff’s debts.—Miles v. Miles, 246 
P. 143, 77 Cal.App. 219. 

18. U.S.—Hasquet v. Big West Oil 
Co., C.C.A.Mont., 29 F.2d 78, 79, 
citing Corpus Juris—Dillon v. Lin¬ 
eker, C.C.A.Cal., 266 P. 688, 689, 
quoting Corpus Juris. 

17 C.J. p 863 note 96- 
Items not recoverable 

Damages for injuring reputation 
of bank organizer, causing humilia¬ 
tion, loss of salary, and employment, 
were not recoverable for stockhold¬ 
ers’ breach of contract to pay mon¬ 
ey into bank.—Dalton v. Waggoner, 
Tex-Civ.App., 30 S.W.2d 665, error 
dismissed. 

19. IJ.S.—Curran v. Smith, Pa., 149 
P. 945, SI C.C.A. 537. 

Ga.—Stokes v. Robertson, 85 S.B. 

895, 143 Ga. 721. 

17 C.J. p S64 note 97. 


20. U.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 95 F.2d 
220, certiorari denied 58 S.Ct. 1049, 
304 U.S. 575, 82 L.Ed. 1539—Has¬ 
quet V. Big West Oil Co., C.C.A. 
Mont., 29 P.2d 78, 79, citing Corpus 
Juris—Green Briar Drainage Dist. 
of Crawford and Jasper Counties, 
Ill., V. Clark, C.C.A.I11., 292 P. 

828. 

Ala.—Kennedy v. Hudson, 138 So. 
282, 224 Ala. 17—Pyle v. Pizitz, 110 
So. 822, 215 Ala. 398. 

Ariz.—Sharp v. Western Union Tele¬ 
graph Co., 6 P.2d 895, 39 Ariz. 349, 
80 A.L.R. 293. 

Colo.—^Mansfield t. Harris, 244 P. 
474, 79 Colo. 164, quoting Corpus 
Juris. 

D.C.—Minick v. Associates Inv. Co., 
110 P.2d 267, 71 App.D.C. 367. 

Fla.—Brite v. Orange Belt Securities 
Co., 182 So. 892, 133 Fla. 266. 

Ky.—Clark v. Life & Casualty Ins. 
Co., 53 S.W.2d 968, 245 Ky. 579, 
84 A.L.R. 1420. 

Mich.—Miholevich v. Mid-West Mut. 
Auto Ins. Co., 246 N.W. 202, 261 
Mich. 495, 86 A.L.R. 633. 

Keb.—Scheer v. Nelson, 205 N.W. 
250, 113 Neb. 821. 

N.H.—Smith v. Wetherell, 193 A. 216, 
89 N.H. 106, affirmed 194 A. 129, 89 
N.H. 106. 

N.Y.—^Agostini v- State, 5 N.Y.S.2d 
732, 255 App.Div. 264—^Mercantile 
Factors’ Corporation v. Warner 
Bros. Pictures, 214 N.Y.S. 273, 215 
App.Div. 530, affirmed 155 N.E. 873, 
244 N.Y. 504. 

Ohio.—Midwest Properties Co. v. 
Renkel, 176 N.E. 665, *38 Ohio App. 
503. 

Or.—^Mahon v. Harney County Nat. 
Bank of Burns, 206 P. 224, 104 Or. 
323. 

Tex.—Texarkana & Ft. S. Ry. Co. v. 
Brinkman, Civ.App., 288 S.W. 862, 
affirmed. Com.App., 292 S.W. 860. 

17 C.J. p 864 note 98. 
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Consequential damages, measured 
by the peculiar circumstances of the 
payee, cannot be recovered, the cor¬ 
rect measure of damages being the 
accruing interest—Beck v. Wilbois, 
190 N.W. 376, 194 Iowa 708. 

No provision in contract 

If a lease contains no provision as 
to the consequences to follow a 
breach of the obligation to pay rent, 
the law attaches the well-recognized 
consequences of the payment of in¬ 
terest in addition to the principal 
sum due.—Midwest Properties Co. v. 
Renkel, 176 N.E. 665, 38 Ohio App. 
503. 

21. Ky.—Clark v. Life & Casualty 
Ins. Co., 53 S.W.2d 968, 245 Ky. 
579, 84 A.L.R. 1420. 

22. Mo.—^Wentzel v. Lake Lotawana 
Development Co., 48 S.W.2d 185, 
226 Mo.App. 960. 

23. Pa.—Martin v. Evans, 14 Phila. 
122, 37 Leg.Int. 146. 

24. N.C.—Gibson v. Groner, 63 N.C. 

10 . 

17 C.J. p 864 note 99. 

26. Ind.—Brown v. Welch, 26 Ind. 
116. 

17 C.J. p 864 note 1. 

26. Ind.—Thayer v. Hedges, 23 Ind. 
141. 

27. Ky.—Mason v. Biddle, 6 J.J. 
Marsh. 30. 

28. Ala.—Mobile Bank v. Brown, 42 
Ala. 108, 

Ky.—Lockridge v. Stone, 7 Ky.Op. 
35. 

17 C.J. p 864 note 4. 

29. Pa.—^Winokur v. M. L, Blitz- 
stein & Co., 6 Pa.Dist. & Co. 567, 
affirmed Winokur v. Blitzstein, 87 
Pa.Super. 129. 

17 C.J. p 864 note 5. 

30. Ind.—^Van Vleet v. Adair, 1 
Blackf. 346. 

17 C.J. p 864 note 6. 
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tion of inquiry for the jury.^^ 

Where the contract is in the alternative to pay a 
sum in one medium or in another, the measure of 
damages is to be based upon the medium most ad¬ 
vantageous to the debtor.22 

Payment of debt of another. Where the breach 
of contract consists in a failure to pay the debt of 
another, the measure of damages has usually been 
considered the amount lost in consequence of the 
breach,and especially does this rule obtain where 
the agreed payment is not of a specific debt, but in¬ 
volves property rights that are or may be endan¬ 
gered by a breach.24 W^hile damages for breach 
of a promise to pay another’s debt may include con¬ 
sequential losses in addition to the amount of the 
debt, such losses are allowed only when special facts 
exist which show that the parties would reasonably 
contemplate them if the promise should be bro- 
ken.^^ 


Installment contracts. The measure of damages 
for the breach or repudiation of a contract to pay 
money in installments, before the whole amount 
called for by its terms is due, is the present value 
of the contract, and it is error to award the total 
amount of the unpaid installments with interest on 
those which are due, without any abatement of the 
amount of those which are not due,^* 

Loan of money. Ordinarily the breach of a con¬ 
tract to loan money will not impose a liability in 
damages,particularly where the loan is to be 
repaid on demand,in the absence of peculiar cir¬ 
cumstances,since no injury will result if the same 
amount may be borrowed from another on the same 
terms.^^ However, the presence of special circum¬ 
stances which are in the contemplation of the par¬ 
ties may impose a liability, in which case the dam¬ 
ages will be measured by the actual loss sustained,*^- 


31. Va.—Barnett & Woolfolk v. 
Watson & Urquhart, 1 Wash. 372, 1 
Va. 372. 

17 C.J. p 864 note 7. 

32. Ky.—^White v. Green, 3 T.B. 
Mon. 155. 

Tenn.—^Hixon v. Hixon, 7 Humphr. 

33. 

33. Conn.—Leventhal v. Town of 
Stratford, 4 A.2d 428, 125 Conn. 
215. 

Minn.—Germain v. Great Northern 
Lumber Co., 173 N.W. 667, 143 
Minn. 311. 

17 C.J. p 865 note 9. 

Amount of debt unpaid may be 
the proper measure of damages. 

Ga.—Detrick v. Trust Co. of Geor¬ 
gia. 176 S.E. 686, 49 Ga.App, 587. 
Mass.—Leshefsky v. American Em¬ 
ployers’ Ins. Co., 199 N.E. 395, 293 
Mass. 164. 

34. Ind.—Lowe v. Turpie, 44 N.E. 
25, 47 N.E, 150, 147 Ind, 652, 37 
L.R.A. 233—^Atherton v. Williams, 
19 Ind, 105. 

Mass.—Somers v. Wright, 115 Mass. 
292. 

35. N.H.—Smith v. Wetherell, 193 ' 
A. 216, 89 N.H. 106, affirmed 194 
A. 129, 

36. Tex.—Pollack v. Pollack, Com. 
App., 39 S.W.2d 853, affirming in 
part and reversing in part, Civ. 
App., 23 S.W.2d 890, and rehearing 
denied, Com.App., 46 S.W.2d 292. 

Wash.—Yarno v. Hedlund Box & 
Lumber Co., 225 P. 659, 129 Wash. 
457, modified 227 P. 518, 129 Wash. 
457. 

17 C.J. p 865 note 11. 

37. Ala.—Scientific American Com¬ 
piling- Dept. V. Gillespie. 58 So. 
756, 4 Ala.App. 590. 

3a XJ.S.—Mahoney r. Bethlehem 


Engineering Corporation, D.C.N.Y., 
27 F-Supp. 865. 

Ala.—'McMillain Lumber Co. v. First 
Nat. Bank, 110 So. 602, 215 Ala. 
379. 

Conn.—Valente v. Affinito, 173 A. 
235. 118 Conn. 581. 

Ga.—W. A. Ward Realty & Invest¬ 
ment Co. V. Richardson, 172 S.E. 
758, 759, 48 Ga.App. 439, citing 
Corpus Juris. 

Iowa.—Hixson v. First Nat, Bank, 
200 N.W. 710, 198 Iowa 942. 

N.Y.—^Eaton v. Reich, 179 N.E. 385, 
258 N.Y. 202, reversing 250 N.Y.S. 
369, 232 App.Div. 517—^Avalon 

Const, Corporation v, Kirch Hold- 
i ing Co., 175 N.E. 651, 256 N.Y. 
137, reversing 245 N.Y.S. 735, 
230 App.Div. 865—Malex Realty 
Corporation v. Hageman, 201 N. 
Y.S. 677. 121 Misc. 676. 

Tex.—F. B. Collins Inv. Co. v. Sallas, 
Civ.App., 260 S.W. 261. 

17 C.J. p 865 note 13. 

Deflcieucy arising from sale 

Measure of damages for breach 
of contract to lend money with 
which to pay secured notes ordinari¬ 
ly is not deficiency arising from 
sale of* property securing notes for 
less than face value of notes.—Trad¬ 
ers' Land Co. v. Abbott Realty Co.. 
177 S.E. 335, 207 N.C. 453. 

39. N.Y.—Tonawanda Valley, etc., 
R, Co. V. New York, etc., R, Co., 
4 N.Y.S. 744, 42 Hun 496, reversed 
on other grounds 25 N.E. 503, 123 
N.Y. 641—Bradford, etc., R. Co. v. 
New York, etc., R. Co., 25 N.E. 499, 
123 N.Y. 316, 11 L.R.A. 116, re¬ 
versing 1 N.Y.S. 363. 

40. N.C,—Coles, etc., Co. v. Stand¬ 
ard Lumber Co., 63 S.E. 736, 150 
N.C. 183. 

17 C.J. p 865 note 15. 
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41- Ga.—Anderson v. Hilton, etc, 
Lumber Co., 49 S.E. 725. 121 Ga. 
6SS. 

42. U.S.—Mahoney v. Bethlehem 
Engineering Corporation, D.C.N.Y., 
27 F.Supp, 865. 

Ala.—McMillain Lumber Co. v. First 
Nat. Bank. 110 So. 602, 215 Ala. 
379. 

CaL—Hunt v. United Bank & Trust 
Co., 291 P. 184, 210 Cal, 108. 

Ind.—Doddridge v- American Trust 
& Savings Bank, 189 N.E. 165, 
168, 98 Ind.App- 334, citing Corpus 
Juris. 

Neb.—Shurtleff v. Occidental Build- 
•ing & Loan Ass’n, 181 N.W. 374, 
105 Neb. 577. 

N.Y.—Avalon Const. Corporation v. 
Kirch Holding Co., 175 N.E. 651, 
256 N.Y. 137, reversing 245 N.Y. 
S. 735, 230 App.Di\v 865—Hopewell 
Bldg. Co. V. Callan, 193 N.Y.S. 504, 
200 App.Div. 588- 

N.C.—Newby v. Atlantic Coast Real¬ 
ty Co., 103 S.E, 909, ISO N.C. 51. 
N.D.—Murphy v, Hanna, 164 N.W. 

32, 37 N.D. 156, L.R.A,191SB 135, 
Okl.—Gallemore v. Buzzard, 224 P. 
293, 296, 98 Okl. 104, quoting Cor¬ 
pus Juris. 

Tex.—F. B. Collins Inv. Co. v. Sallas, 
Civ.App., 260 S.W. 261. 264, citing 
Corpus Juris —National Bank of 
Cleburne v. M. M. Pittman Roller 
Mill, Civ.App., 252 S.W. 1096, re¬ 
versed on other grounds, Com.App., 
265 S.W. 1024. 

Wash.—Culp V. Western Loan & 
Building Co.. 214 P. 145, 124 Wash. 
326, quoting Corpus Juris, and af¬ 
firmed 220 P. 766, 127 Wash. 249— 
Merchants’ Bank of Canada v, 
I Sims, 209 F. 1113, 122 Wash. 

106. 

17 C.J, p 865 notes 17, 18. 
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as ])}' the expense of negotiating another loan,*^^ and 
the amount of increased interest which the borrovv’er 
has to pay.* ^ It h?.s also been held that the measure 
of damages for the breach of a contract to lend 
money is the difference in the legal and contractual 
rate of interest, if the latter was less than the le¬ 
gal rate.^^ 

f. Payment or Delivery of Property 

The measure of damages for breach of a contract to 
pay a fixed sum in a particular commodity or specific 
articles of property is the sum stated; but, where the 
contract is to pay specific property, the measure of dam¬ 
ages is the value of the property at the time of the 
breach. 

The measure of damages for breach of a contract 


to pay a fixed sum in a particular commodity or 
specific articles of property is the sum stated/^s 
the value of the commodity at the time of the breach 
is not materiald^ Where, however, the contract is 
not to pay a sum stated in property but is to pay 
specific property, the measure of damages is the 
value of the property at the time of the breach,'^^ 
and this is true although the parties to the contract 
for the purpose of determining the quantity to be 
delivered have placed a price upon it.'^^ So, like¬ 
wise, the measure of damages for failure to deliver 
commodities in accordance with the terms of a con¬ 
tract is ordinarily taken to be the value of such com¬ 
modity at the time of the breach of the contract,50 
with interest thereon at the legal rate,51 although 


Extent of recovery 

Proposed borrower’s recovery for 
breach of contract to loan money 
must be confined to expenses nat¬ 
urally and necessarily resulting 
from breach.—Avalon Const Corpo¬ 
ration V. Kirch Holding Co., 175 N.E. 
651, 256 N.Y. 137, reversing 245 K. 
Y.S. 735, 230 App.Div. S65. 

Increased building' costs 

Whether certain claimed damages, 
not too remote and speculative, aris¬ 
ing out of the increased cost of con¬ 
structing a building, can be recov¬ 
ered in an action for damages for a 
breach of a contract to lend money 
to a.’d in its construction, depends 
upon whether such damages were 
fairly and reasonably within the 
contemplation of the parties at the 
time of making the contract, as a 
probable consequence of a breach of 
it, and is a question of fact to be 
determined by the jury.—Shurtleff v. 
Occidental Building & Loan Ass'n, 
iSi N.W. 374, 105 Neb. 557. 

Money to take up option 

The measure of damage for 
breach of a contract to furnish to 
plaintiffs the money with which to 
take up an option for the purchase 
of land, the parties to share equally 
in the profits of a resale, is one 
half the difference between the op¬ 
tion price of the land and the price 
which could have been obtained by 
resale within a reasonable time.— 
Newby v. Atlantic Coast Realty Co., 
103 S.E. 909. 180 N.C. 51. 

Where loss of title to land was oc¬ 
casioned solely by refusal to lend 
money as agreed to discharge a ven¬ 
dor's lien on the land, defendant 
having notice at the time of the 
agreement to lend of the purpose 
and necessity therefor, landowner’s 
actual loss measured by the differ¬ 
ence between the lien and the value 
of the land at the time it was lost 
was recoverable.—P. B, Collins Inv. 
CcL V. Sallas, Tex.Civ,App., 260 S.W. 


Iioss of employment 

Party to contract for formation of 
corporation, whereby defendants 
agreed to finance business, could 
not, on defendants’ breach, recover 
what he lost by giving up original 
contract of employment with same 
defendants.—Stern v. Premier Shirt 
Corporation, 183 N.E- 363, 260 N-Y. 
201, affirming in part and reversing 
in part 255 N.T.S. 964, 235 App. 
Div. 722. 

IjOSS of profits held measure of re¬ 
covery under the circumstances. 
N.Y.—Stern v. Premier Shirt Corpo¬ 
ration, 183 N.E. 363, 260 N.T. 201, 
affirming in part and reversing in 
part 255 N.T.S, 964, 235 App.Div. 
722. 

Okl.—Milbourn v. Buzzard, 252 P. 
15, 123 Okl. 89. 

43- Iowa.—Hixson v. First Nat. 

Bank, 200 N.W. 710, 198 Iowa 942. 
]Mo.—Pischman v. Schultz, App., 55 
S.W.2d 313. 

Such items as commissions, title 
insurance, notaries’ fees, postage, 
and attorneys’ fees may be recov¬ 
ered for breach of contract to loan 
on realty.—Culp v. Western Loan & 
Building Co., 214 P. 145, 124 Wash. 
326, affirmed 220 P. 766, 127 Wash. 
249, 

44. Ark,—Columbian Mut. Life As- 
sur. Soc. V. Whitehead, 101 S.W.2d 
455, 193 Ark. 598. 

Ind.—Doddridge v. American Trust 
& Savings Bank, 189 N.E. 165, 
168, 98 Ind.App. 334, citing Corpus 
Juris. 

Iowa.—Hixson y. First Nat. Bank, 
200 N.W. 710,' 198 Iowa 942~~Holt 
V. Doty, 187 N.W. 550, 552, 193 
Iowa 582, citing Corpus Juris. 

Mo.—Fischman v. Schultz, App., 55 
S.W.2d 313. 

Neb-—Shurtleff v. Occidental Build¬ 
ing & Loan Ass’n, 181 N.W. 374, 
105 Neb. 557. 

17 C.J. p 865 note 19. 

45. N.T,—Eaton v. Danziger, 246 N. 
Y.S. 98, 13S Misc. 290. _ 
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Reason for rule 

“In the contemplation of law, 
money is always in the market at 
the legal rate of interest.”— W. R. 
Craig & Co. v. Johnson, 9 S.W.2d 
110, 112, 225 Ky. 440. 

46. Pa.—Luck V. McNeil, 86 Pa. 
Super. 396, 400, quoting Corpus 
Juris—Praid v. Klein Motor Car 
Co., 13 Pa.Dist. & Co, 6, 13 Le¬ 
high Co.L.J. 171. 

17 C.J. p 865 note 21. 

47. Pa.—Luck V. McNeil, 86 Pa. 
Super. 396, 400, quoting Corpus 
Juris. 

17 C.J. p 865 note 22. 

48. Ark.—^Brace v. Oil Fields Cor¬ 
poration, 293 S.W. 1041, 173 Ark. 
1128. 

Cal-—Kelly v. Kelly, 79 P.2d 1059, 11 
CaL2d 356, 119 A.L.R. 71. 

Ky.—^Knoechelmann’s Adm’r v. 
Knoechelmann, 47 S.W.2d 534, 
536, 242 Ky. 662, citing Corpus 
Juris. 

N.Y.—Agostini v. State, 5 N.T.S.2d 
732, 255 App.Div. 264. 

Pa.—Cameron, to Use of Cameron, 
V. Eynon, 3 A.2d 423, 332 Pa. 529. 
17 C.J. p 866 note 23. 

49. Ark.—Brace v. Oil Fields Corpo¬ 
ration, 293 S.W. 1041, 173 Ark. 
1128. 

17 C.J. p 866 note 24. 

50. Mich.—Sobel v. Steelcraft Pis¬ 
ton Ring Sales, 292 N.W. 863, 294 
Mich. 211. 

Pa.—^Wessel v. Montgomery, 163 A. 

347, 106 Pa.Super. 341. 

17 C.J. p 866 note 25. 

Damages in action for breach of 
contract to buy or sell land see 
the C.J.S. title Vendor and Pur¬ 
chaser §§ 537, 591-607, also 66 C. 
J. p 1455 note 72-p 1459 note 25, 
p 1576 note 53-p 1602 note 78. 

51. Cal.—^RayneF v. Jones, 27 P. 
24, 90 Cal. 78, 

17 C.J. p 867 note 2,6. 
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in some jurisdictions where the consideration has 
been paid by plaintiff in advance, the doctrine of 
higher intermediate values has been applied, and, 
where the price has advanced after the breach, 
plaintiff has been held entitled to recover the high¬ 
est market value between the time of the breach 
and the trial,or the value at the time of the 
trial.^^ It should be noted, however, that this doc¬ 
trine is specifically repudiated in other jurisdic¬ 
tions.^^ 

Notes for property or payable in property. Where 
a note is to pay a certain sum of money in property, 
the measure of damages is the sum stated.^S Where 
a note is payable not in money but in property, the 
measure of damages for failure to pay at the time 
fixed is the value of the property at that time, 
with interest,^^ and this rule is statutory in some 
jurisdictions.^^ Where such a note is payable on 
demand, it has been held that the value should be 
fixed as of the date of the note.®® There is some 
authority to the effect that the measure of damages 
in an action upon a note payable in specified articles 
is the highest market price of such articles between 
the time when the note falls due and the demand of 
payment by plaintiff. 

Cost of transportation. Where the contract is to 
deliver an article at a specified place, distant from 
a market, the measure of damages for a breach has 
been held to be the market price at the nearest mar¬ 
ket together with the necessary cost of transporta¬ 
tion therefrom to the place specified,®^ 


§ 79 

Return of securiiies. Where the contract is to 
return seenrities on demand, the measure of dam¬ 
ages is the value of the securities at the date of the 

contract®*'" with interest,®"^ 

Delivery or assignment of note or mortgage. 
Where the contract is to deliver notes, the measure 
of damages for a breach is, in the absence of any 
further proof of the value of the notes, their face 
value with interest according to their tenor at the 
time of the trial.®^ Where an agreement is to as¬ 
sign a mortgage of a specified amount and it is not 
shown that any personal obligation for the amount 
supposed to be secured by the mortgage was con¬ 
sidered by the parties, the measure of damages for 
a failure to perform is the amourxt of the mort- 
gage.«6 

Guaranteed value. Where a contract is to deliver 
a bond, full payment of which at maturity is guar¬ 
anteed, the measure of damages is the face value of 
the bond with interest.®’* 

Recovery of part payment. Where part payment 
on a contract has been made by plaintiff in property 
at an agreed valuation, such valuation is the amount 
which plaintiff is entitled to recover on a breach by 
defendant.®® 

On rescission of contract the measure of damag¬ 
es is the value of the property which should have 
been restored, taken as of the time when it was 
transferred, or conveyed to defendant.®^ 


52 . U.S.—In re Swift, D.C.Mass., 
114 P. 947. 

Conn.—^West v. Pritchard, 19’ Conn. 

212 , 

17 C.J. p 867 note 28. 

Hig-hest interanediate value doc¬ 
trine g-enerally see the C.J.S, title 
Trover and Conversion § 168, also 
65 C.J. p 138 note 21-p 139 note 
26. 

53. Tex.—^Ranger v. Hearne, 37 
Tex. 30—^Brasher v. Davidson, 31 
Tex. 190, 98 Am.D. 525—Calvit v. 
McFadden, 13 Tex. 324—Rand on v. 
Barton, 4 Tex. 289'. 

54. Conn.—West v. Pritchard, 19 
Conn. 212. 

17 C.J, p 867 note 30. 

55. IlL—Smith v. Dunlap. 12 Ill. 
184. 

17 C.J. p 867 note 31, 

56. Conn.—Brooks v. Hubbard, 3 
Conn. 58, 8 Am.D. 154. 

N.Y,—Pinney v. Gleason, 5 Wend. 

393, 21 Am.D. 223. 

Vt.—Perry v. Smith, 22 Vt. 301. 

57. Ind.—Pierce v. Spader, 13 Ind. 
458. 

17 C.J. p 867 note 33. 


58. N.C.—^Whitsett v. Forehand, 79 
N.C. 230. 

17 C.J. p 867 note 34. 

59. Ga.—Bell v. Ober, 23 S.E. 7, 96 
Ga. 214. 

60. Conn.—Treat v. Carrington, 1 
Root 357—Collins v. Hubbard, 1 
Root 354. 

Ky.—Clay v. Huston, 1 Bibb. 461. 
Tenn.—Ross v. Carter, 1 Humphr. 
415. 

61- N.Y.—^West V. Wentworth, 3 
Cow. .82. 

17 C.J. p 867 note 37. 

62. Me.—Furlong v. Folleys, 30 Me. 
491, 50 Am.D. 635. 

63. Conn.—Babbet v. Belding, 1 
Root 445. 

TTsual rules applicable 

Damages for breach of agreement 
to reconvey under deed which was 
in fact a mortgage are measured by 
ordinary rules governing in breach 
of contract.—Smith v. daggers, Tex. 
Civ.App., 16 S.W.2d 969, error dis¬ 
missed. 

64. Conn.—^Babbet v. Belding, 1 
Root 445. 


65. Ala.—^Kennedy v. Hudson, 138 
So. 282, 286, 224 Ala. 17, citing 

Corpus Juris. 

Wash.—Standard Lumber Co. v. 
Deer Park Lumber Co., 175 P. 578^ 
104 Wash. 84, modified on other 
grounds 176 P. 332. 

17 C.J. p 867 note 41. 

Note delivered of uo value 

The measure of damages for 
breach of a contract to deliver a 
good note for the price of horses, 
the note delivered being of no value, 
was the amount written in the note 
and interest thereon.—Caldwell v. 
Kuykendall. 221 P. 84, 94 Okl. 84— 
Kuykendall v. Caldwell, 153 P- 874, 
54 Okl. 331. 

66. Wash.—Wilson r. Clark, 114 P. 
916, 63 Wash. 136. 

67. Conn.—Shelton v. French, 33 
Conn, 489. 

68. Minn.—Bennett v. Phelps, 12 
Minn, 326. 

Mont.—Evankovick v. Howard 
Pierce, Inc., 8 F.2d 653, 657, 91 
Mont- 344, citing Corpus Juris. 

69. Utah.—Gillespie v. Blood, 17 P. 
2d 822, 81 Utah 306. 
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g. Betterment or Improvement of Land 

The measure of damages for the breach of a con¬ 
tract, the performance of which would result in the bet¬ 
terment or Improvement of land, may be the difference 
in the rental value of the land, the difference in the value 
of the land, or the cost of making the improvement. 

The measure of damages for breach of a contract, 
the performance of which would result in the bet¬ 
terment or improvement of land, may be the differ¬ 
ence in the rental value of the land with and with¬ 
out performance of the contract, ”0 or, according to 
other authorities, the dift'erence in the value."^^ In 
a proper case the measure of damages may be the 
cost or expense of making the improvements."- 
Where the contract has to do with defendant’s car¬ 
rying on of a business upon the premises involved, 
the measure of damages for a breach where the 
business is not abandoned is the difference between 
the value of the going business with the burden im¬ 


posed on it by the breach of contract and its value 
freed from such burden.*^^ In case the enterprise 
or business is abandoned, if the breach of con¬ 
tract is such as to justify such abandonment the 
measure of damages is not less than the actual ex¬ 
pense and loss incurred upon the face of the con¬ 
tracts^ Where the abandonment is not justified, 
the recovery should be limited to the additional ex¬ 
pense or loss, if any, consequent upon the default 
incurred in the prosecution of the enterprise so far 
as it had goneS^ 

§ 80. Torts in General 

In tort actions the measure of damages is that which 
will afford compensation to the injured person. 

In actions of tort the general rule that the meas¬ 
ure of damages is that which will afford compensa¬ 
tion to the injured person applies,"^® although in 


70. W.Va.—Hurxthal v. St Law¬ 
rence Boom, etc., Co., 64 S.E. 355, 
65 W-Va. 346. 

17 C.J, p S6S note 46. 

71. Ill.—Philippe v. Curran, 218 Ill. 
App. 517. 

Tex.—Lakewood Heights Co. v. Mc- 
Cuistion, Civ.App., 226 S.W, 1109, 
error refused. 

17 C.J. p 868 note 47. 
mture of dactnage 
Where a contract respecting real 
estate has been breached, resulting 
in a permanent decrease in the value 
of the property, the measure of dam¬ 
ages* IS the diiference m market 
value at the time of breach and its 
market value thereafter; but where 
damages are sought only for a 
temporary decrease in renting value, 
the temporary diminution in rental 
value is recoverable.—City Council 
of Augusta V. Mertins, 168 S.E. 924, 
46 GaApp. 711. 

Water maiiis and ssewers 

In an action for breach of a 
city's contract to extend its water 
mains and sewers in streets ad¬ 
joining plaintiff’s lots, the measure 
of damages is the difference be¬ 
tween the value of the lots without 
the sewerage and water and their 
value if those improvements had 
been put in.—Lambeth v. City of 
Thomasville, 102 S.E. 775, 179 N.C, 
452, 

72. II.I.—Frank W, Coy Real Es¬ 

tate Co. V. Pendleton, 123 A. 562, 
45 R.I. 477. 

73. S-C.—Martin v. Seaboard Air 

Line R., 48 S.E. 616, 70 S.C. 8. 

74. S.C.—Martin v. S,eaboard Air 

Line R., supra. 

75. S.C.—Martin v. Seaboard Air 

Line R., supra. 

76. U.S.—Shell Petroleum Corpora¬ 


tion V. Scully, C-C.A.La., 71 P.2d 
772. 

Cal.—Staub v. Muller, 60 P.2d 283, 7 
Cal. 2d 221—Zvolanek v. Bodger 
Seeds, 42 P.2d 92, 5 Cal.App.2d 
106. 

Colo.—Fort V. Brighton Ditch Co., 
246 P. 786, 79 Colo. 462—Col¬ 

orado Bridge & Construction Co. v. 
Preuit, 224 P. 222, 75 Colo. 107— 
Big Five Mining Co. v. Left Hand 
Ditch Co., 216 P. 719, 73 Colo. 
545. 

Conn.—Dombroski v. Active Auto¬ 
mobile Exch., 131 A. 404, 103 Conn. 
759. 

Ill.—Genslinger v. New Illinois Ath¬ 
letic Club of Chicago, 171 N.E. 
514, 339 Ill. 426, reversing 252 HI. 
App. 298, transferred, see 163 N.E. 

I 707, 332 Ill. 316—Chicago, etc., R. 

Co. V. Dunn, 52 Ill. 451. 

Ind.—Maxwell Gravel Co. v. Fisher, 
151 N.E. 618, 92 Ind.App. 39. 

Ky.—^Western Union Telegraph Co. 
V. Guard, 139 S.W.2d 722, 283 Ky. 
187. 

La.—Sherwood v. American Ry. Ex¬ 
press Co., 103 So. 436, 158 La. 
43. 

Md.—Mayor and City Council of 
Harve de Grace v. Maxa, 9 A.2d 
235, 177 Md. 168. 

Mass.—Young v. New York, N. H. 
& H. R. Co., 174 N.E. siS, 273 
Mass. 567. 

Miss.—^New Orleans & N. E. R. Co. 
V. Mathews, 85 So. 133, 131 Miss. 
68 . 

Mont.—Quong v. McEvoy, 224 P. 266, 
70 Mont. 99. 

N.Y.—Steitz V. Gifford, 19 N.E.2d 
661, 280 N.Y. 15, 122 A.L.R. 292, 
affirming 4 N.Y.S.2d 145, 254 App. 
Div. 715—Cashin v. City of New 
Rochelle, 176 N.E. 138, 256 N.Y. 
190, modifying 245 N.Y.S. 746, 231 
App.Div. 734—^Ultramares Corpo¬ 
ration V, Touche, 243 N.Y.S. 179, 

588 


229 App.Div. 581, reversed on 
other grounds 174 N.E. 441, 255 
N.Y. 170, 74 A.L.R. 1139—Purlan v. 
Rayan Photo Works, 12 N.Y.S.2d 
921, 171 Misc. 839. 

N.C.—De Hoff V. Black, 175 S.E. 179, 
206 N.C. 687, followed in Akins 
V. Black, 175 S.E. 181, 206 N.C. 
691. 

Ohio.—Petitt v. Morton, 176 N.E. 
494, 38 Ohio App. 348, affirmed 
Morton v. Petitt, 177 N.E. 591, 124 
Ohio St. 241. 

S.C.—Hali V. Seaboard Air Line Ry. 
Co., 119 S.E. 910, 126 S.C. 330, 33 
A.L.R. 292. 

Tenn.—^Vertrees v. Tennessee Auto 
Corporation, 5 Tenn.App. 140. 

Tex.—^International-Great Northern 
R, Co. v. Casey, Com.App., 46 S.W. 
2d 669—Herrin Transfer & Ware¬ 
house Co. V. Carter Produce Co., 
Civ.App., 50 S.W.2d 458. 

17 C.J. p 868 note 51—42 C.J. p 1292 
notes 11-13—43 C.J. p 1318 note 
41. 

A wrongdoer camtot complain if 

the rule of damages applied to his 
case simply accords with the nature 
of his act.—Hayward v. Edwards, 4 
N.T.S.2d 699, 167 Misc. 694. 

XzLdncing breach of contract 

(1) The measure of damages for 
tortiously procuring one to break 
his contract with another is the 
damage suffered by the latter conse¬ 
quent upon the breach. 

Ga.— Kerr v. Du Free, 132 S.E. 393. 
35 Ga.App. 122. 

Ind.—^Wade v. Culp, App., 23 N.E. 
2d 615. 

62 C.J. p 1160 note 86. 

(2) This may be the amount of 
profit lost. 

Ga.—^Kerr v. Du Free, supra. 

Kan.—Vaught v. Jonathan L. Petty¬ 
john & Co., 178 P. 623, 104 Kan. 

, 174. 
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many cases, owing- to the impossibility of exactly 
fixing such compensation by a money standard, its 
amount must be determined by the jury in the ex¬ 
ercise of their sound discretion.'^'^' Where, however, 
from the nature and circumstances of the case, a 
rule may be discovered by which adequate compen¬ 
sation may be accurately measured, such a rule 
should be applied in actions of tort as well as of 
contract but, where subordinate rules for the 
measure of such damages run counter to the para¬ 
mount rule of fair and just compensation, the for¬ 
mer must yield to the principle underlying all such 
rulesOf course, plaintiff in a tort action is not, 
in being awarded damages, to be placed in a better 
position than he would have been had the wrong 
not been done.^® 

Interference with business. Where a recovery 
for tortious interference with business is proper, 


§ 81 

the measure of damages is the loss resulting there- 

from.^i 

§ 81. Injuries to Person 

The measure ®f damages for a physical injury may be 
broadly stated to be such sum as will compensate the 
injured person for all losses he has directly sustained by 
reason of the injury. 

The measure of damages for a physical injury to 
the person may be broadly stated to be such sum, 
so far as it is susceptible of estimate in money, as 
will compensate plaintiff for all losses, subject to the 
limitations imposed by the doctrines of natural and 
proximate consequences,^^ and of certainty, see su¬ 
pra §§ 26-28, which he has sustained by reason of 
the injury, including compensation for his pain and 
suffering, for his loss of time, for medical attend¬ 
ance and support during the period of his disable¬ 
ment, and for such permanent injury and contin¬ 
uing disability as he has sustained.®^ Plaintiff L 


Insurer’s and o-wmer’s measure 

In an action by insurer and the 
owner of a motor vehicle for injuries 
thereto, the measure of damages as 
between the two parties is different 
and their rights are distinct; in¬ 
surer is entitled to recover on the 
basis of the damages it has been 
compelled to pay on account of the 
injury, under the terms of the poli¬ 
cy, and the owner on the basis of 
the damage to the vehicle.—Maxwell 
Gravel Co. v. Fisher, 151 N.E. 618, 
92 Ind.App. 39. 

Statutory enactments of rule 
Cal.—Blake v. Arp, 179 P. 683. ISO 
CaL 144. 

Me.—Spear v. Hoffses, 148 A. 146, 
128 Me. 409. 

77. Ala.—Mobile & O. R. Co. v. Red 
Feather Coal Co., 119 So. 606, 218 
Ala. 582. 

Cal.—Ure v. Maggio Bros. Co., 89 P. 

2d 436, 32 Cal.App.2d 111. 

N.y.—Robison v. Lockridge, 244 N. 

y.S. 663, 230 App.Div. 389. 

W.Va.—Stewart v. Pollack-Forsch 
Co., 143 S.E, 98. 105 W.Va. 453. 

17 C.X p 869 note 52—43 C.J. P 1318 
notes 43, 44. 

78. Mich.—^Warren v. Cole, 15 Mich. 
265—AUison v. Chandler, 11 Mich- 
542. 

79. N.M.—Rutherford v. James, 270 

P. 794, 33 N.M. 440, 63 A.L.R, 

237. 

So. Ky.—^Western Union Telegraph 
Co. V. Guard, 139 S.W.2d T22, 283 
Ky. 187. 

Escape of cattle 

Damages for causing escape of 
cattle from pasture did not in¬ 
clude loss of use of pasture, where 
recovery for damage to cattle was 
permitted.—Petroleum Exploration v. 
White, 34 S.W.2d 738, 237 Ky. 10. 


81. Additional cost of goods 

Damages to which ow'ners of gaso¬ 
line service station were entitled as 
result of oil company’s unlawful re¬ 
fusal to recognize cancellation of 
lease and agency agreement and to 
permit other major oil companies 
to sell them gasoline was the differ¬ 
ence between prices owners were 
obliged to pay and that for which , 
they could have bought gasoline in 
open market.—Chapman v. General 
Petroleum Corporation of Cali¬ 
fornia, 52 P.2d 190, 152 Or. 147. 

82u Ark.—St. Louis-San Francisco 
Ry. Co. V. Herndon, 129 S.W.2d 
954, 959, 198 Ark, 465, quoting 

Corpus Juris—Hot Springs St. Ry. 
Co. V. Hill, 128 S.W.2di 369, 373, 

' 198 Ark. 319, quoting Corpus Ju¬ 
ris. 

17 C.J. p 869 note 55, 

83. U.S.—Ells V. Scandrett, D.C.Ida- 
ho, 28 F.Supp. 16, appeal dis¬ 
missed, C.C.A., Scandrett v. Ells, 

- 106 F.2d 1016. 

Ala-—S. E. Webb & Co. v. Riley, SO j 
So. 144, 16 AIa.App. S70, certio¬ 
rari denied Ex parte S. E. Webb & 1 
Co., 80 So. 482, 202 Ala, 400, 

Ark.—St. Lrouis-San Francisco Ry. 
Co- V. Herndon, 129 S.W.2d 954, 
959, 198 Ark. 465, quoting Corpus 
Juris—Hot Springs St. Ry. Co. v. 
Hill, 128 S.W.2d 369. 373, 198 Ark. 
319, quoting Corpus Juris—^Arkan¬ 
sas Motor Coaches v. Williams, 116 
S.W.2d 685, 589, 196 Ark. 48, quot¬ 
ing Corpus Juris—Coca-Cola Bot¬ 
tling Co. of Arkansas v. Adcox, 74 
S,W.2d 771, 772, 189 Ark. 610, quot¬ 
ing Corpus Juris—Mills v. Frank¬ 
lin, 196 S.W. 928, 130 Ark. 80. 

Cal.—^Kirschbaum v. McCarthy, 64 
P.2d 8, 5 Cal. 2d 191—^Armstrong v. 
Ford, 86 P.2d 385, 30 CaLApp.2d 
847. 


Del.—Clayton v. Philadelphia, B. <& 
W. R. Co., 106 A. 577, 7 Boyce 
343. 

Ky.—Gibraltar Coal Mining Co. 
Miller, 25 S.W.2d 38, 233 Ky. 
129—Palmer Hotel Co. v. Renfro, 
191 S.W. 271, 173 Ky. 447—Nash¬ 
ville, C. & St. D. Ry. V. Henry, 
164 S.W. 310, 158 Ky. SS. 

Mich.—Grinnell v. Carbide & Car¬ 
bon Chemicals Corporation, 276 X. 
W. 535, 282 Mich. 509. 

Mo.—Baker v. Chicago, B. & Q, R. 
Co., 39 S.W.2d 535. 327 Mo. 986— 
Wheeler v. Breeding, App., 109 S. 
W.2d 1237—Clayton v. Metalcrafts 
Corporation, App., 12 S.W.2d 938 
—Harris v. St. Louis & S. P. R. 
Co., App., 200 S.W. 111. 

Mont.—Cornell v. Great Xorthern 
Ry. Co., 187 P. 902, 57 Mont. 177. 
N.J.—Holman v. Metropolitan Life 
Ins- Co., 3 A.2d 579, 121 N.J.Law 
551—Smith v. Red Top Taxicab 
Corporation, 168 A. 796, 111 N.J. 
Law 439, reversing 158 A. 326, 10 
N.J.Misc. 124—Sklllen v. Eagle 
Motor Co., 152 A. 854, 107 N.J.Law 
211—Vendola v. Public Service Ry. 
Transp. Co., 136 A. 415, 6 N.J.Misc. 
285. 

Ohio.—Dernham v. Cincinnati Trac¬ 
tion Co., 21 Ohio N.P.,N-S., 418. 

■Pa,—Rooney v. Maezko, 173 A. 151, 
315 Pa. 113—Henigin v. Booth & 
Flinn, 161 A. 871, 307 Pa. 528. 
Porto Rico.—Morales v. Vannina, 32 
Porto Rico 188. 

R.I.—Bryan v. Green. 150 A. 498. 
Tex,—Southern Traction Co, v. 

Owens, Civ.App., 198 S.W. 150, er¬ 
ror refused. 

Vt.—Halloran v. New England Tele¬ 
phone & Telegraph Co., 115 A. 143, 
95 Vt. 273, 18 A.L.R. 544. 

Va.—McGowan v. Tayman, 132 S.E. 
1 316, 144 Va. 358. 
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not limited in his recovery to specific pecuniary loss¬ 
es as to which there is direct proof,®^ and it is ob¬ 
vious that certain of the results of a personal in¬ 
jury are insusceptible of pecuniary admeasure¬ 


ment's from which it follows that in this class of 
cases the amount of the award rests largely within 
the discretion of the jury,S6 the exercise of which 
must be governed by the circumstances and be 


Wash.—Reed v. Jamieson Inv, Co., 
10 P.2d 977, 979, 168 Wash. Ill, 
citing* Corpus Juris. 

W.Va.—^Keathley v. Chesapeake & 
O. Ry. Co., 102 S.E. 244, 85 W.Va. 
173. 

17 C.J. p 869 note 57—43 C.X p 1321 
notes 97-2, p 1322 note 3. 

Future effect of injury 

A person injured by the negli- 
grence of another is entitled to an 
award for the future effect of his 
injury. 

U.S.—Detroit Taxicab & Transfer 
Co. V. Pratt, C.C.A.Mich., 2 F.2d 
193. 

K.C.—Murphy v. Suncrest Lumber 
Co., 120 S.E. 342, 186 N.C. 746. 

17 C.J. p 869 note 57 [bj. 

Ireaming' use of wooden leg* 

In an action for the loss of a leg*, 
in which there was evidence that 
plaintiff was having difficulty at the 
time of the trial in wearing an ar¬ 
tificial leg, the jury could assess 
damages, not only for the permanent 
loss of the leg, but also for the ex¬ 
pense and suffering she would in 
all probability endure before she 
could attain the normal status of a 
woman with a wooden leg.—Thomp¬ 
son V. Smith, Mo., 253 S.W. 1023. 

Permanency of injury 

(1) For permanent personal in¬ 
juries, the measure of damages is 
such sum as will compensate for 
mental and physical pain, past and 
future, and for permanent impair¬ 
ment of powe'T to earn money, with 
reasonable expense for medical serv¬ 
ices.—^Middlesboro Obca Cola Bot¬ 
tling Works v. Ball, 89 S.W.2d 875, 
262 Ky. 101—^Illinois Cent. R. Co. v. 
Prick, 76 S.W.2d 13, 256 Ky. 317— 
Porter v*. Music, 67 S,W-2d 958, 252 
Ky. 582—^Iseman v. Hayes, 46 S.W.2d 
110, 242 Ky. 302, 85 A.L.R. 996— 
Consolidated Coach Corporation v. 
Wright, 22 S.W.2d 108, 231 Ky, 713— 
South Covington & C. St. Ry. v. 
Vanice, 278 S.W. 116, 211 Ky. 774— 
Louisville & K. R. Co. v. Minnix, 
260 S.W. 15, 202 Ky. 472. 

(2) If the injuries are not perma¬ 
nent, the damages, other than those 
specially pleaded, are limited to pain 
and suffering, past and future.—Con¬ 
solidated Coach Corporation v. 
Wright, supra. 

84. Ark.—St. Louis-San Francisco 
Ry. Co. V. Herndon, 129 S.W.2d 
954, 959, 198 Ark. 465, quoting 

Corpus Juris—^Hot Springs St. Ry. 
Co. V. Hill, 128 S.W.2d 369, IM 
Ark. 319—^Arkansas Motor Coaches 

V. Williams, 116 S.W.2d 585, 589, 
196 Ark. 48, quoting Corpus Juris 
—Coca-Cola Bottling Co. of Ar¬ 


kansas V. Adcox, 74 S.W-2d 771, 
772, 189 Ark. 610, quoting Corpus 
Juris. 

17 C.J. p 870 note 58. 

Jury must weigh probabilities, 
and to a large extent form their es¬ 
timate of damages from conjectures 
and uncertainties.—^Harris v. John¬ 
son, 142 A. 647, 6 N.J.Misc. 700. 
Percentage of earning capacity 
In an action at law to recover 
damages for personal injuries, the 
measure of damages is not limited 
to a percentage of loss of earning ca¬ 
pacity.—Tindall Motor Co, v. Man- 
kin, 86 P.2d 625, 184 Okl. 231. 

85. U.S.—In re Central R. of New 
Jersey, C.C.A.N.T., 52 F.2d 20. 

Ill.—Posch V. Chicago Rys. Co., 221 
Ill.App. 241. 

17 C.J. p 870 note 59. 

Scars on face 

There is no rule by which dam¬ 
ages for disfigurement of faces of 
girls and young women may be 
measured.—^McCartie v. Muth, 284 N. 

W. 529, 230 Wis. $04. 

86. U.S.—^Hazeltine v. Johnson, C. 
C.A.Mont., 92 F.2d 866—Detroit, T. 
& I. R. Co. V. Hahn, C.C.A.Ohio, 47 
F.2d 59, certiorari denied 51 S.Ct. 
489, 283 U.S. 842, 75 L.Ed. 1452— 
Detroit Taxicab & Transfer Co. v. 
Pratt, C.C.A.Mich., 2 F.2d 193. 

Ala.—Jackson v, Roddy, 139 So. 354, 
224 Ala. 132—^Powell v. Bingham, 
App., 196 So. 154, certiorari dis¬ 
missed 196 So. 160, 239 Ala. 515— 
Askin & Marine Co. v. King, 116 So. 
804, 22 Ala.App. 452—^Agee v. Nel¬ 
son, 109 So. 895, 21 Ala.App. 545— 
City of Birmingham v. Cain, 86 
So. 124, 17 Ala.App. 489. 

Ariz.—Mediock v. Florian, 28 P.2d 
621, 42 Ariz. 558.. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Herndon, 129 S.W.2d 954, 
959, 198 Ark. 465, quoting Corp'os 
Juris —^Hot Springs St. Ry. Co. v. 
Hill, 128 S.W.2d 369, 373, 198 Ark. 
319, quoting Corpus Juris —Arkan¬ 
sas Motor Coaches v. Williams, 
116 S.W.2d 585, 589, 196 Ark. 48, 
quoting Corpus Juris —Coca-Cola 
Bottling Co. of Arkansas v. Cor¬ 
dell, 76 S.W.2d 307, 189 Ark. 1132 
—Coca-Cola Bottling Co. of Arkan¬ 
sas V. Adcox, 74 S.W.2d 771, 772, 
189 Ark. 610, quoting Corpus Jur¬ 
is. 

Cal.—Mudrick v. Market Street Ry- 
Co., 81 P.2d 950, 11 Cal.2d 724, 118 
A.L.R. 533—^Mondine v. Sarlin, 81 
P.2d 903, 11 Cal.2d 593—Michener 
V. Hutton, 265 P. 238, 203 Cal. 604, 
59 A.L,R. 480—^Darling v. Pacific 
, Electric Ry., 242 P. 703, 197 Cal. 
702—^Harm-on v. San Joaquin Light 
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& Power Corporation, App., 98 P. 
2d 1064—Taylor v. Pole, App., 92 
P.2d 483—Sassano v. Roullard, 81 
P.2d 213, 27 CaLApp.2d 372—Wal¬ 
lace V. Miller, 78 P.2d 745, 26 Cal. 
App.2d 55—Knight v. Pitch, 70 P. 
2d 976, 22 CaLApp.2d 252—Blanch¬ 
ard V. Shattuck, 58 P.2d 946, 14 
Cal.App.2d 690—Britting v. Dewes, 
54 P.2d 736, 11 Cal.App.2d 463— 
Stetson V. Blum, 37 P.2d 128, 1 
Cal.App.2d 593—Baker v. Board 
of Trustees of Leland Stanford 
Junior University, 23 P.2d 1071, 
133 Cal.App. 243—White v. Kretz 
Bros., 10 P.2d 198, 122 Cal.App. 
197—Rannard v. Harris, 8 P.2d 
864, 121 Cal.App. 281—^Wieck v. 
Hockett, 2 P.2d 476, 115 Cal.App. 
600—Rowe V. Rennick, 297 P. 603, 
112 Cal.App. 576—Sundberg v. 
Ringel, 280 P. 557, 100 Cal.App. 
545—Johnson v. Pearson, 280 P. 
394, 100 Cal.App. 503—Rosander v. 
Market St Ry. Co., 265 P. 541, 89 
Cal.App. 721—Reneau v. Hirsch, 
262 P. 1100, 88 Cal.App. 1—Latky 

V. Wolfe, 259 P. 470, 85 Cal.App. 
332—Cochran v. Brown, 258 P. 
1000, 84 Cal.App. 743—Wright v. 
Salzberger & Sons, 254 P. 671, 81 
Cal.App. 690—Fernald v. Eaton & 
Smith, 180 P. 944, 40 Cal.App. 498. 

Colo.—^Kohut V. Boguslavsky, 239 P. 
876, 78 Colo. 95. 

Conn.—Hulk v. Aishberg, 11 A.2d 380, 
126 Conn. 360—Quackenbush v. 
Vallario, 159 A. 893, 114 Conn. 

652—Samaha y. Mauro, 132 A. 455, 
104 Conn. 300. 

Fla.—McDonald v. Stone, 154 So. 
327, 114 Fla. 608—Cosson v. W. B. 
Harbeson Lumber Co., 149 So. 581, 
111 Fla. 566. 

Ga.—Macon, D. & S. R. Co. v. Mc¬ 
Lendon, 46 S.E. 106, 119 Ga. 297— 
Southern Ry. Co. v. Bullock, 156 
S.E. 456, 42 Ga.App. 495—Clary 

Maytag Co. v. Rhyne, 151 S.E. 686, 
41 Ga.App. 72—Standard Oil Co. v. 
Parrish, 151 S.E. 54i, 40 Ga.App. 
814—Bart v. Scheider, 147 S.E. 430, 
39 GaApp. 467. 

Idaho.—^Warner v. Pittsburgh-Idaho 
Co., 220 P. 492, 38 Idaho 254. 

Ill.—^Humphreys v. East St. Louis 
& Suburban Ry. Co., 253 Ill.App. 
450—Metz v. Yellow Cab Co., 248 
Ill.App. 609. 

Ind.—Hapkell & Barker Car Co. v. 
Trzop, 128 N.E. 401, 190 Ind. 

35. 

Iowa.—Rogers v. Jefferson, 285 N. 

W. 701—^Hanna v. Central States 
Electric Co., 232 N.W. 421, 210 
Iowa 864—McKee v. Iowa Ry. & 
Light Co., 214 N.W. 564, 204 Iowa 
44—Hickey v. Freeman, 198 N.W., 
769, 198 Iowa 465—Buffalo v. City 
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based on the evidence adduced,87 the controlling: 1 principle being that of securing to plaintiff a rea- 


of Des Moines, 1S6 X.W. S44, 193 
Iowa 194-^—Daniels v. Iowa City, 
1S3 N'.W. 415, 191 Iowa Sll—Brause 
V. Braiise, 177 N.W. 65, 190 Iowa 
329—Mortrude v, Martin, 172 X. 

IV. 17, 185 Iowa 1319—^Xoyes v. 
Des Moines Club. 170 X.W. 461, 
186 Iowa, 378, 3 A.D.R. 605. 

Ky.—City of Paducah v. Brunnhop- 
er, 135 S.W.2d 413, 281 Ky. 177— 
Saxton V. Tucker, 134 S.W.2d 590, 
280 Ky. 777—Lowery v. Hopkins¬ 
ville Transfer Co., 61 S.W.2d 23, 
24 9 Ky. 4 54—High Splint Coal Co. 

V. Payne, 49 S.W-2d 539, 243 Ky. 
677—Louisville Taxicab & Trans¬ 
fer Co. V. Reno, 35 S.'W'.2d 902, 237 
Ky. 452—Consolidated Coach Cor¬ 
poration V. Phillips, 34 S.W.2d 722, 
236 Ky. S23—Louisville & N. R. 
Co. V. Jolly’s Adm’x, 23 S.W.2d 
564, 232 Ky. 702, certiorari denied I 
Louisville & X. R. Co. v. Jolly, 51 
S.Ct. 26, 282 U-S. 847, 75 L.Ed.’751 
—Cumberland R. Co. v. Girdner, 
212 S.W. 105, 184 Ky. 375. 

La.—^INIatheny v. U. S. Fidelity & 
Guaranty Co., App., 181 So. 647— 
Landry v. McNeil Hunter Motor 
Co., 122 So. 293, 38 La.App. 380. 
Me.—Gregory v. Perry, 136 A. 354, 
126 Me. 99—Richards v. Maine 
Cent. R. Co., 133 A. 911, 125 Me. 
347. 

Mich.—Solomon v. Blakeslee, 248 N. 
W. 587, 263 Mich. 176—Tregonning 
V. Castantini, 220 N.W. 171, 243 
Mich. 233—^McLean v. American 
Ry. Exp. Co., 219 X.W. 664, 243 
Mich. 113. 

Mo.—^Brunk v. Hamilton-Brown Shoe 
Co., 66 S.W.2d 903, 334 Mo. 517— 
Brennecke v, Ganahl Lumber Co., 
44 S.W.2d 627, 329 Mo. 341—Porter 

V. Chicago, B. & Q. R. Co., 28 S. 

W. 2d 1035, 325 Mo. 381—Grott v. 

Johnson, Stephens & Shinkle Shoe 
Co., 2 S.W.2d 785—Maloney v. Unit¬ 
ed Rys. Co. of St. Louis, 237 S. 
W. 509—^Nemela v. Coca-Cola Bot¬ 
tling Co. of St. Louis, App., 104 S. 
W.2d 773—Coffman v. Shell Pe¬ 
troleum Corporation, 71 S,W.2d 
97, 228 Mo.App. 727—Schlue v. 

Missouri Pacific Transp. Co., App., 
62 S.W.2d 934—^Allen v. Purvis, 
App., 30 S.W. 196—Jochens v. Ne¬ 
ville, App., 22 S.W.2d 887—Bright 
V. Sammons, App., 214 S.W. 425. 

Mont,—Stevens v. City of Butte, 85 
P-2d 339, 107 Mont. 354—Jewett v. 
Gleason, 65 P.2d 3, 104 Mont. 63— 
Ashley v. SafeN?i^ay Stores, 47 P. 
2d 53, 100 Mont. 312—^Tanner v. 
Smith, 33 P.2d 547, 97 Mont. 229— 
Wise V. Stagg, 22 P.2d 308, 94 
Mont. 321—McNair v. Berger, 15 
P.2d 834, 92 Mont. 441—Sullivan 
V. City of Butte, 285 P. 184, S7 
Mont. 98—Kelley v. John R. Daily 
Co., 181 P. 56 Mont. 63. 

Neb.—Curran v. Union Stockyards 
Co. of Omaha, 196 K.W. 135, 111 


Xeb. 251^—Dailey v. Sovereign 
Camp, W. O. W., 1S4 X.W, 920, 106 
Xf^b. 767. 

X.J^—Gee V. Moss, 156 A 458, 108 
X.J.Law 160—Krauss v. Kaminski, 
140 A. 277, 6 N.J.Misc.R. 144. 

—^Hogan V. Franken, 223 X.Y.S. 
1, 221 App.Div. 164, followed in 
Rosenfield v. Pennsylvania R. Co., 
230 X.Y.S. 902, 224 App.Div. S06. 
N.D.—Daniels v. Payne, 191 X.W. 
776, 49 N.D. 370. 

Okl.—Yellow Cab Operating Co. v. ’ 
Spelce, 61 P.2d 672, 177 Okl. 571—: 
Henshaw v. Brunson, 278 P. 645, | 
x37 Okl. ISO—Muskogee Electric 
Traction Co. v. Wxmmer, 194 P. 
107, 80 Okl. 11. 

R. T.—Di Vona v. Lee, 107 A. 77 42 
R.L 375. 

S. C.—Currie v. Davis, 126 S.E. 119, 
130 S.C, 408, petition dismissed 
Davis V, Currie, 45 S.Ct. 88, 266 

U. S. 182, 69 L.Ed. 234. 

Tenn.—Lunn v. Ealy, 141 S.W. 2d 
893—Reeves v. Catignani, 7 S.W. 
2d 38, 157 Tenn, 173—Union Trac¬ 
tion Co. V. Todd, 64 S.W.2d 26, 16 
TenmApp, 200—Wilson v. Mullen, 
11 Tenn.App. 319—Yellow Cab Co. 

V. Jelks, 9 Tenn.App. 288—Power 
Packing Co. v. Borum, 8 Tenn.App. 
162—Potter v. Shute, 7 Tenn.App. 
222 . 

Tex.—Sproles Motor Freight Lines v. 
Juge, Civ.App., 123 S.W.2d 919, 
error dismissed, judgment correct 
—Texas & N. O. R. Co. v. McGin¬ 
nis, Civ.App., 81 S.W.2d 200, af¬ 
firmed 109 S.W.2d 160, 130 Tex. 
338—S. H- Kress & Co. v. Dyer, 
Civ.App., 49 S.W.2d 986, reversed 
(no opinion)—Browm Cracker Sc 
i Candy Co. v. Castle, Civ.App., 
26 S.W.2d 435, error dismissed 
Castle V. Brown Cracker & Can¬ 
dy Co-, 31 S.W.2d 630, 119 Tex. 
447—International-Great Northern' 

R, Co. Y. King, Civ.App., 27 S.W. 
2d 357, reversed on other grounds, 
Com.App., 41 S.W.2d 234—Hous¬ 
ton Belt & Terminal Ry. Co. v. 
Davis, Civ.App., 19 S.W,2d 77, error 
refused—^Humble Pipe Line Co. v. 
Spivey, Civ.App., 13 S-W.2d 481, 
error dismissed—Texas & P. Ry. 
Co. V. Perkins, Civ.App., 284 S.W. 
683. 

Utah.—^IMiller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Miller, 
54 S.Ct. 207, 290 U.S. 697, 78 L.Ed. 
600—Rosenthal v. Harker, 189 P, 
666, 56 Utah 113. 

Va.—C. D. Kenny Co. v. Solomon, 163 

S. E. 97, 15S Va. 25—McGowan v. 

Tayman, 132 S.E. 316, 144 Va. 

358—P, Lorillard Co. v. Clay, 104 
S.E. 384, 127 Va. 734. 

Wash.—Sherrill v. Olympic Ice 
Cream Co., 237 P. 14, 135 Wash. 
99. 

W.Va.—^Webb v. Chesapeake & O. 


Ry. 

Co.. 144 S. 

.E. 100, 
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555, 

certiorari 
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Chesapi 
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278 

U.S. 646, 7: 

1 L.Ed. 

5 59—Bowl- 

ing 

V. Guyan Lumber Co., 143 

S.E. 
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105 W.Va. 
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W.Va. 
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Euler, 

256 N.W. 
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216 Wis. 1 

33—Xe] 

Ison V. 

Du- 

luth 

St. Ry. Co., 

221 X. 
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197 


j Wjs. 2S—Co]la V. City of Racine, 
j 217 X.W. 29 7, 194 Wis. 501—West 
j V. Day, 212 X.W. 648, 193 Wis. 187 
j —Schmidt v. Riess, 203 X.W. 362, 
j 186 Wis. 574. 

! 17 C.J. p 870 note 60. 

Court sitting without jury 
Cal.—Knight v. Fitch, 70 P.2d 976, 
22 Cal.App.2(i 252. 

Conn.—Ehrlichman v. Ackley, 151 A. 
189, 111 Conn. 666—Horsfall v. 

Foley, 150 A. 64, 111 Conn. 722. 

La. Williams v. Pelican Natural 
Gas Co., 175 So. 2S, 187 La. 462— 
Gray v. New Orleans Dry Dock & 
Shipbuilding Co., 84 So. 109, 146 
La. 826, error dismissed New Or¬ 
leans Dry Dock & Shipbuilding 
Co. V. Gray, 41 S.Ct. 216, 254 U.S. 
617, 65 L.Ed. 441—Jenkins v. Ham¬ 
mond Stage Lines, App., 143 So. 
116—Weil V. City of Alexandria, 

7 La.App. 387. 

There is no ml© for determining 
what compensation should he paid 
for the various elements entering in¬ 
to personal injury actions.—Mis¬ 
souri Pacific Transp. Co. v. Simon, 
135 S.W,2d 336. 

87. U.S.—Hoffer Oil Corporation v. 
Carpenter, C.C.A.OkL, 34 F.2d 589, 
certiorari denied 50 S.Ct, 15S, 2S0 

U. S. 60S, 74 L.Ed. 651. 

Ala.—^Askin & Marine Co. v. King, 
116 So. 804, 22 Ala.App. 452. 

Ark.—^Missouri Pacific Transp. Co. v. 

Simon, 135 S,W.2d 336. 

Cal.—Kirschbaum v. McCarthy, 54 P. 

2d 8, 5 Cal.2d 191—Wallace v. Mil¬ 
ler, 78 P.2d 745, 26 CaI.App.2d 55. 

111.—Styburski v. Riverview Park 
Co., 18 X.E.2(i 92, 29S Ill.App. 1— 
Knaus v. Southern Ry. Co., 24S Ill. 
App. 192—Posch V. Chicago Rys. 
Co., 321 lil.App. 241. See Fillippi 

V. Spring Valley Coal Co., 262 III 
App. 61. 

Iowa.—Hanna v. Central States Elec¬ 
tric Go., 232 X.W. 421, 210 Iowa 
864. 

La.—Mathew’s v. Hayne, App., 1S8 So. 
462—Hobbs v. Employers’ Liabili¬ 
ty Assur. Corporation, App., 188 
So. 191, rehearing denied 188 So 
748—Parks v. Hall. App., 182 So. 
347, conforming to mandate ISl 
So. 191, 189 La. 849, annulling 

judgment 179 So. 868, 179 So. S77, 
Hall V. Halb 179 So. 877, and Cax- : 
bons Consolidated v. Hall, 179 So. 
878—Reil v. McNaspy, App., 177 
So. 393. 



DAMAGES 


25 C.J.S. 


§ 81 

sonable compensation for the injury which he has 
sustained.®^ Such elements of damages may be 
considered by the jury without direct evidence as to 
their amount.On the other hand, the jury cannot 
in their discretion make an award for such elements 
of the recover}^ as are susceptible of proof with 
reasonable accuracy, where such proof has not been 
introduced.^ ^ 

The measure of compensatory damages for per¬ 


sonal injury is the same whether the action is for 
negligence or for breach of contract,and whether 
defendant’s negligence is gross or simple.^^ 
amount for which another would be willing* to un¬ 
dergo a similar injury does not furnish a proper 
criterion for the measure of what will constitute a 
reasonable compensation for a personal injury.93 

Plaintiff's age and condition in life. It is proper 
for the jury in estimating the damages to take into 


Mo.—^^Vilson V. Davis, 280 44, 

certiorari granted Mellon v. Wil¬ 
son, 46 S.Ct. 632, 271 U.S. 656, 70 
L.Ed. 1135, certiorari dismissed 47 

S. Ct. 333, 273 U.S. 776, 71 L.Ed. 
887—McNicholas v. Continental 
Baking Co.. App., 112 S.W.2d 849. 

Mont.-—Pfau v. Stokke, 103 P.2d 673. 
Ohio.—Astrup Co. v. Rehburg, 181 
N'.E. 551, 42 Ohio App. 126, error 
dismissed Rehburg v. Astrup Co., 
185 N.E. 881, 125 Ohio St. 633. 
Tex.—Texas & P. By, Co. v. Peagan, 
Civ.App., 80 S.W.2d 396—Coppedge 

T. Kreuz, Civ,App., 2 S.W.2d 362. 

17 C.J. p 871 note 61. 

2To fixed standard 

(1) No fixed standard exists for 
measuring damages for physical and 
mental injuries. 

La.—Wilcox V. B. Olinde & Sons Co., 
App., 182 So. 149—Matthews v. 
Gremillion, App., 174 So. 703—Le 
Blanc V. Checker Cab Co., 8 La. 
App. 472. 

Miss.—St. Louis-San Francisco Ry. 
Co. V. Bridges, 131 So. 99, 159 
Miss. 268, certiorari denied 51 S. 
Ct. 494, 283 U.S. 848, 75 L.Ed. 
1456. 

Mo.—Evens v. Terminal R, R. Ass'n 
of St. Louis, 69’S.W.2d 929—Kam- 
er V. Missouri-Kansas-Texas R. 
Co., 32 S.W.2d 1075, 326 Mo. 792, 
certiorari denied Missouri-Kansas- 
Texas R. Co. v. Kamer, 51 S.Ct. 
216, 282 U.S. 903, 75 L.Ed. 795— 
Bassett v. Moberly Paving Brick 
Co., 268 S.W, 645, 219 Mo.App. 
81. 

W.Va.—^Wehb v. Chesapeake & O. 
Ry. Co., 144 S.E, -100, 105 W.Va. 
555, certiorari denied Chesapeake 
& O. R. Co. V. Webb, 49 S.Ct. 82, 
278 U.S. 646, 73 L.Ed. 559. 

(2> There must, however, be some 
uniformity. 

La.—Matheny v. U. S. Fidelity & 
Guaranty Co., App., 181 So. 647— 
Cavicchi v. Gaiety Amusement Co., 
App., 173 So. 458—Joynes v. Toye 
Bros. Auto & Taxicab Co., 119 So. 
446, 11 La. App. 124. 

Mo.—^Porter v. Chicago, B. & Q. R. 
Co., 28 S.W.2d 1035, 325 Mo. 381. 

(3) While there is no absolute 
standard by which to determine what 
is fair and just compensation for 
personal injuries, some weight should 
be given to judicial precedent con¬ 
cerning what comprises a reasonable 


allowance for certain types of in¬ 
juries. 

Mo.—Morris v. E. I. Du Pont De 
Nemours & Co., 139 S.W.2d 984. 
Okl.—Coca Cola Bottling Co. of Tulsa 
V. Black, 99 P.2d 891. 

88. Ark.—St. Louis-San Francisco 
Ry. Co. V. Herndon, 129 S.W.2d 
954, 959, 198 Ark. 465, quoting 

Corpus Juris—Arkansas Motor 
Coaches v. Williams, 116 S,W.2d 
585, 589, 196 Ark. 48, quoting Cor¬ 
pus Juris—Coca-Cola Bottling Co. 
of Arkansas v. Cordell, 76 S.W.2d 
307, 189 Ark. 1132—Missouri Pac. 
R. Co. V. Remel, 48 S.W.2d 548, 185 
Ark. 598, certiorari denied 53 S.Ct. 
85, 287 U.S. 634, 77 L.Ed. 550— 
St. Louis, 1. M. & S. R. Co. v. Hall, 
13 S.W. 138, 53 Ark. 7. 

I Cal.—Bellman v. San Francisco 
High School Dist., 81 P.2d 894, 11 
I Cal.2d 576. 

Idaho.—Roy v. Oregon Short Line 
R. Co., 42 P.2d 476, 55 Idaho 404, 
certiorari denied Oregon Short 
Line R. Co. v. Roy, 56 S.Ct. 89, 296 
U.S. 579, 80 L.Ed. 409. 

Ill.—Chicago & R, I. R. Co. v. Mc¬ 
Kean, 40 Ill. 218. 

Iowa.—Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90. 

La.—Schultz V. Kinabrew, App., 177 
So, 450. 

^ 0 .—Brunk v. Hamilton-Brown Shoe 
Co., 66 S.W.2d 903, 334 Mo. 517— 
McQuary v. Quincy, O. & K. C. 
Ry. Co., 269 S.W. 605, 306 Mo. 
697—Wheeler v. Breeding, App., 
109 S.W.2d 1237. 

—Steitz v. Gifford, 19 N.E.2d 
661, 280 N.T. 15, 122 A.L.R. 292, 
affirming 4 N.T.S.2d 145, 254 App! 
Div. 715. 

Or.—Scott V. Brogan, 73 P.2d 688, 
157 Or. 549—Sheard v. Oregon j 
Electric Ry. Co., 2 P.2d 916, 137 
Or. 341. 

S.C.—Johnson v. Atlantic Coast Line 

R. Co., 140 S.E. 443, 142 S.C. 125. 
Tex.—Coppedge v. Kreuz, Civ.App., 2 

S. W.2d 362. 

17 C.J. p 871 note 62. 

Aggravatiou of existiug injury 

If employer was not liable for 
first injury to seaman's arm, but 
was liable for second injury to arm, 
measure of damages was sum^ fair¬ 
ly compensating seaman for aggra¬ 
vation of then existing condition.— 
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Pittsburgh S. S. Co. v, Palo, C.C A. 
Ohio, 64 P.2d 198. 

Board and lodging 

Where plaintiff worked at a stated 
salary and boarded and lived at 
home, it was error to allow her the 
value of her board and lodging dur¬ 
ing the time for which she recovered 
for lost earnings.—Hanson v. Min¬ 
neapolis St. Ry. Co., 195 N.W. 777, 
157 Minn. 133. 

Pecuniary loss 

An award of damages for person¬ 
al injuries is not to have its jus¬ 
tification in fancies or considerations 
which are purely theoretical, but in 
a conservative estimate of what will 
make up the pecuniary loss sus¬ 
tained by the injury.—Milyak v. 
Philadelphia Rural Transit Co. 150 
A. 622, 300 Pa. 457. 

Scars on female’s face 
As respects damages for personal 
injuries, scars on face of female are, 
ordinarily, regarded as more objec¬ 
tionable than scars on face of a 
male.—Grabb v. Davis Const. Co., 
109 S.W.2d 882, 233 Mo.App. 819. 
Suffering of others 
Damages recovered for personal 
injuries must be confined to actual 
injuries suffered by plaintiff and can¬ 
not be augmented by proof that oth¬ 
ers will suffer because of such in¬ 
juries.—Girany v. Oregon Short Line 
R. Co., 58 P.2d 841, 56 Idaho 740. 
Sentimental basis 

A jury should not be permitted to 
attempt to assess damages on a 
basis which must depend wholly up¬ 
on sentiment or the mental reactions 
of a particular plaintiff.—Northern 
Indiana Public Service Co. v. Robin¬ 
son, 18 N.E.2d 933, 106 Ind.App. 210. 

8^. Ind.—Chicago, etc., R. Co. v. 

Butler, 38 N.E. 1, 10 Ind.App. 244. 
17 C.J. p 872 note 63. 

90. Ga.—Lawrenceville Oil Mill v. 
Walton, 84 S.E. 584, 143 Ga. 259. 

17 C.J. p 872 note 64. ‘ 

91. N.T.—Matusow v. Camp Orin- 
sekwa, 280 N.T.S. 626, 155 Misc- 
452. 

92. Mass,—Semons v. Towne, 188 N. 
E. 605, 285 Mass. 96. 

93. N.T.—Schmidt v. Interborough 
Rapid Transit Co., 97 N.T.S. 390, 
49 Misc. 255. 

17 C.J. p 872 note 65. 
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consideration plaintiff’s and generalk speak¬ 

ing, where material in assessing damages, his con¬ 
dition in However, according to the weight 

of authority, it is not proper to show or for the 
jury to consider plaintiff’s condition as to wealth 
or poverty.^^ Hence, while it is proper to establish 
plaintiff’s earnings as bearing upon a distinct ele¬ 
ment of damage, see infra §§ 86, 87, or to establish 
plaintiff’s financial condition to meet a distinct issue 
presented by defendant,it is improper for plain¬ 
tiff to show that he was dependent solely upon his 
earnings for his support,98 or the support of him¬ 
self and family,99 as an indirect method of bring¬ 
ing his poverty before the jury. However, in some 

94. Ala.—Disheroon v. 

So. 899, 213 Ala. 637. 

17 C.J. p 872 note 66. 

Youtli 

“The fact that the plaintiff in this 
case is a mere youth will not be 
allowed as an element to reduce his 
damages. On the contrary, it is a 
fact that would tend to increase 
rather than diminish them, since 
in all probability his journey through 
life as a permanent cripple and a 
possible dependent is corresponding¬ 
ly lengthened,”—Cumberland R. Co. 

V, Girdner, 212 S.W. 105, 107, 184 
Ky. 375, 

95. Tex.—Miller v. Hooper, Civ. 

App., 94 S W.2d 230. 

17 C.J. p 872 note 67. 

Inability to afford help j 

Where plaintiff's claim was one of 
continuing disability resulting from 
accident, and where, although de¬ 
fendant asserted that any disability 
under which she labored during the 
period resulted from childbirth, it 
might be found that her injuries 
made it hard for her to do her work, 
it was proper to explain that she, 
did not have help because she could 
not afford to hire it.—O'Malley v. 

McGillan, 165 A. 279, 86 N.H. 186. 

Opportunity to marry 

That opportunity to marry was 
materially affected may be taken in¬ 
to consideration in determining 
amount of damages for disfigure¬ 
ment of countenance and loss of 
eye of girl.—Teissier v. Stewart, 121 
So. 777, 11 La-A-pp. 164, rehearing 
denied 123 So. 174, 11 La,App. 167. 

Plaintiff’s wealth 

In an action for personal injuries 
admission of evidence as to proper¬ 
ty owned by plaintiff, consisting of 
land and live stock, was not errone¬ 
ous as calculated to prejudice the 
jury against defendant, and as show¬ 
ing that plaintiff was a man of 
wealth, and that it would require a 
large sum to compensate him.— 

Baker v. Streater, Tex.Civ.App., 221 
S.W. 1039, dismissed for want of 
jurisdiction. 

25 C. J.S.-38 


cases of severe personal injuries, it has been held 
that the poverty of plaintiff may be shown upon the 
theory that the consequences of such an injury are 
more disastrous to a person destitute of pecuniary 
resources and dependent wholly upon his manual 
exertions for the support of himself and his family 
than to one of ample means. ^ ,The jury may take 
into consideration the ordinary business of plaintiff 
and his manner of living,- but a plaintiff is not en¬ 
titled to special damages because of any particular 
calling or profession.^ 

In estimating damages, consideration should be 
given to whether the injuries are shown to be tem¬ 
porary or permanent.'^ Where the injuries are 

a case of this character. It is true 
that appellee might necessarily have 
to show that he was a day laborer 
in order to establish his pecuniary 
loss; but such proof should be made 
in such manner as to not inform the 
jury that such was his only means 
of support, and that he was poor,” 
—Northern Texas Traction Co. v. 
Jenkins, Tex.Civ.App., 266 S.W. 176, 
177. 

9^. Fla.—Baggett v. Davis, 169 So. 

372, 124 Fla- 701. 

17 C.J. p S73 note 72. 

1. N.C.—Robertson v. Conklin, 68 
S.R S99, 153 N.C. 1, 138 Am.S. 
R. 635, 21 Ann.Cas. 930. 

2. U.S.-—District of Columbia v. 
Woodbury, 10 S.Ct 990, 136 U.S. 
450. 34 L.Ed. 472. 

17 C.J. p 873 note 74. 

3. N.H.—Holyoke v. Grand Trunk 
R. Co., 48 N.H. 541. 

17 C.J. p S73 note 75. 

4. Ill.—Chicago & R I. R. Co. v. 
Filler, 62 N.E. 919. 195 Ill. 9. 

Tex,—Hamilton v, Harris, Civ.App., 
223 S.W. 533, dismissed for want 
of jurisdiction. 

Va.—McGowan v. Tayman, 132 S.E, 
316, 144 Va. 358. 

17 C.J. p 873 note 76. 

PutiurB damages 

There is a dzstinction between 
damages which may result in the 
future and damages allowable as 
for a permanent injury.—Derschow 
V. St. Douis Public Service Co., 95 

5. W.2d 1173, 1175, 339 Mo. 63. 
'‘l^ermaneiit injuries” are those 

reasonably certain to be followed by 
permanent impairment of earning 
capacity, or producing permanent ir- 
remedial pain.—Herndon v. Waldon, 
47 S.W.2d 1047, 243 Ky. 312. 
Prospective damages 

(1) In case of permanent in¬ 
jury prospective as well as pres¬ 
ent or past damages are recoverable. 
—^Weisenberg v. Appleton, 26 Wis, 
56, 7 Am.R. 89. 

(2) This is particularly true where 
the injury causes a disability for 


Brock, 105 


96. U.S.—Grand Trunk Ry. Co. of 
Canada v. Blay, C.C.A.Tt., 297 F. 
605. 

Cal.—Packard v. Moore. 71 P.2d 922, 

9 Cal.2d 571—Fleming v. Flick, 35 
P.2d 210, 140 Cal.App. 14—Hodge 

V. Weinstock, Lubin & Co., 293 P. 
80, 109 Cal.App. 393. 

Ga.—Central of Georgia Ry. Co. v. 
Newton, 97 S.R 553, 23 Ga.App. 
96. 

Ill.—See Felau v. Lake Sand Co., 
210 Ill.App. 244. 

Tenn.—Hersteln v, Kemker, 94 S. 

W. 2d 76. 19 Tenn.App. 681. 

Va.—Washington-Virginia Ry. Co. 
v. Deahl, 100 S.R 840, 843, 126 Va. 
141, citing Corpus Juxia. ! 

17 C.J. p 872 note 68. 

Humber of children plaintiff has 
is immaterial, as the exigencies of 
plaintiff play no part in the award 
of compensatory damages.—Dudek 
V. Janesko, 193 A. 550, 118 N.J.Law 
420, affirmed 199 A. 26, 120 N.J.Lavr 
214. 

97. Tex.—St. Louis, etc., R. Co. v. 
Brown, Civ.App., 163 S.W. 383- 

17 C.J. p 873 note 70. 

Efforts to minimize damages 

On the question of whether plain¬ 
tiff exercised reasonable efforts to 
minimize damages, evidence of his 
financial condition may be consid¬ 
ered. 

Ala.—T. L. Farrow Mercantile Co. v. 
Riggins, 71 So. 963, 14 Ala.App. 
529. 

Mich.—McCauley v. Detroit United 
R. Co., 133 N.W. 11, 167 Mich. 
297. 

98. ’ Tex.—St. Louis Southwestern 

R. Co. V. Kimmey, Civ.App., 189 

S. W. 550. 

17 C.J, p 873 note 71. 

Day laborer 

“We think the method employed 
by counsel in asking appellee if he 
was not just a day laborer was 
such as might be calculated to 
convey to the jury the information 
that appellee had no other means of 
support, and that he was poor, which 
are not proper matters to prove in 
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sfiown to be permanent in their character, it is 
proper to consider the probable expectancy of life 
of plaintiff,5 and for this purpose standard life and 
mortality tables are admissible,^ except perhaps in 
a case where the life of the person injured termi¬ 
nates before the trial,although as to this last state¬ 
ment there is authority to the contrary.^ Where 
the permanency is controverted, the mortality ta¬ 
bles may be admitted to be considered by the jury 
in case they find that the injury is permanent.^ 
Mortality tables, however, are not the exclusive evi¬ 
dence admissible to establish life expectancy,^® and 


the jury may determine such fact from their own 
knowledge and from the proof of the age, health, 
and habits of the person and other facts before 
them.^^ Mortality tables are not conclusive on a 
question of expectancy,and the jury should be so 
instructed.^S Mortality tables may be introduced, 
although the injury is such as to have shortened 
plaintiff’s life.^^ Mortality tables, of course, may 
be excluded where under the facts of the particular 
case their admission would tend to do more harm 
than good.^^ 


furtlier exertion, and consequent pe¬ 
cuniary loss. 

Ill.—CMcago V. Martin, 49 Ill. 241, 
95 Am.D. 690. 

W.Ta.—^Wilson v. Wheeling, 19 W. 
Va. 323, 42 Am.R. 780. 

(3) Previous permanent injuries 
to plaintifC cannot he considered.— 
Marshall v. Kansas City, 93 Mo- 
App. 154. 

S. U.S.—Coast S. S. Co. v. Brady, 
C.C.A.Ala„ 8 P.2d 16, certiorari 
denied 46 S.Ct 103, 269 U.S. 578, 
70 L.Ed. 421. 

Ariz.—Coppinger v. Broderick, 295 P. 
780, 781, 37 Ariz. 473, 81 A.Li.R. 
419, citing Corpus Juris. 

Bel.—Braderman v. Baltimore & P- 
R. Co., 134 A. 56, 3 W.W.Harr. 
206. 

Me.—^Penley v. Teague & Harlow 
Co., 140 A 374, 375, 126 Me. 583, 
citing Corpus Juris. 

OkL—Jacobsen v. Howard, 23 P.2d 
185, 164 Okl. 88. 

17 C.J. p 874 note 77. 

Older person 

The life expectancy of a person 
-older than plaintiff may be shown, 
where it Is not shown that it is 
greater than plaintiff’s expectancy. 
—^Northern Pac. R. Co, v. Chervenak, 
Wash., 203 F. 884, 122 C.C.A 178. 

Person of great age 

The absence of evidence of life 
expectancy of ninety year old wo¬ 
man did not preclude jury’s con¬ 
sideration of permanency of her in¬ 
juries, her disability arising there¬ 
from, and her future pain and suf¬ 
fering.—^Interurban Transp. Co. v. 
Reeves, 108 S.W.2d 594, 194 Aik. 
321. 

-6- Ky.—^Dulaney v. Nunnery, 7 Ky. 

L. 292, 13 Ky.Op. 710. 

Mass.—Fournier v. 2inn, 154 N.E. 
268, 257 Mass. 575. 

Mich.—^FUch V. Yellow Taxicab Co„ 
196 N.W. 365, 225 Mich. 484. 

Mo.—^Peters v, Kansas City Rys. Co., 
224 S.W. 25, 204 Mo.App. 197. 
Mont.—Cornell v. Great Northern 
By. Co., 187 P. 902, 57 Mont. 177. 
Okl.—Jacobsen v. Howard, 28 P.2d 
185, 164 Okl. 88. 

Fa.—^Fredericks v. Atlantic Refining 


C©., 127 A 615, 282 Pa. 8, 38 A. 
L.R. 666. 

Tex.—International Creosoting & 

Construction Co. v. Daniel, Civ. 
App., 114 S.W.2d 393, error dis¬ 
missed. 

17 C.J. p 874 note 78. ■ 

Evidence held sufa.cient 

(1) Generally.—Peters v. Kansas 
City Rys. Co., 224 S.W. 25, 204 Mo. 
App. 197—17 C.J. p 874 note 78 [e]. 

(2) Disfigurement of music teach¬ 
er’s face.—Penley v. Teague & Har¬ 
low Co., 140 A 374, 375, 126 Me. 
583, citing Corpus Juris. 

Evidence held insufficient 

K.H.—^L’Esperance v. Sherburne, 155 
A 203, 85 N.H. 103. 

17 C.J. p 874 note 78 [fj. 

Injttry must be permanent 

Mortality tables are inadmissible 
in the absence of evidence tending 
to show that the injuries complained 
of are permanent. 

Fla.—Ward v. Stanley, 178 So. 398, 
ISO Fla. -642—Atlanta & St. An¬ 
drews Bay Ry. Co. v. Pittman, 178 
So. 297, 130 Fla. 624—Pensacola 
Sanitarium v. Wilkins, 60 So. 128, 
64 Fla. 407. 

Ky,—^Vincennes Bridge Co. v. 
Guinn’s Guardian, 22 S.W.2d 300, 
231 Ky. 772. 

Me.—Penley v. Teague & Harlow 
Co., 140 A S74, 126 Me. 583. 

Mich.—Poikanen v. Thomas Furnace 
Co., 198 N.W. 252, 226 Mich. 614. 
m G-eoi^ia 

(1) It has been held that, on the 
trial of an action for personal in¬ 
juries alleged to be permanent, mor¬ 
tality tables are not proper evidence 
and instructions as to their use are 
inappropriate unless there is some 
evidence as to the value of plain¬ 
tiff’s services or capacity to earn 
money.—Georgia Ry. & Power Co. v. 
Simms, 126 S.E. 860, 33 Ga.App. 
535—17 ax p 874 note 78 [c] (1). 

(2) Subject to this qualification, 
where the injuries are shown to be 
permanent, mortality tables are ad¬ 
missible.—^West V. Moore, 160 S.E. 
811, 44 Ga.App. 214—Payne v. Lyon, 
111 S.E. 226, 28 Ga.App. 246, re¬ 
versed 114 S.B. 892, 154 Ga. 501, con¬ 
formed to 115 S.E. 138, 29 Ga.App. 
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327—Pidcock v. West, 102 S.E. 360, 
24 Ga.App. 785—17 C.J. p 874 note 
78 Cc] (2). 

7. Kan.—^Atchison, etc., R. Co. v. 
Chance, 46 P. 60, 57 Kan. 40. 

17 C.J. p- 874 note 79. 

8. Ky.—Proctor Coal Co. v. Beaver, 
152 S.W. 965, 151 Ky. 839. 

17 C.J. p 875 note 80. 

9- Mich.—^Adelsperger v. City of 
Detroit, 227 N.W. 694, 248 Mich. 
399. 

17 ax p 875 note 81. 

10- Conn.—Johnson v. Fiske, 6 A.2d 
354, 125 Conn. 445. 

17 C.J. p 875 note 82, 

Admission discretionary 
WTiere there is already sufficient 
evidence before the jury from which, 
without the aid of mortality tables, 
they can properly decide the proba¬ 
ble duration of the life in questionj 
the trial judge may exercise his 
discretion and decline to admit the 
tables on the ground of lack of 
necessity.—McCaffrey v. Schwartz, 
132 A. 810, 285 Pa. 561. 

11. Ariz.—S. A. Gerrard Co. v. 
Couch, 29 P.2d 151, 155, 43 Ariz. 57, 
quoting Corpus Juris. 

Conn.—^Donoghue v. Smith, 157 A. 
415, 416, 114 Conn. 64, citing Cor¬ 
pus Juris. 

Del.—Prettyman v. Topkis, 3 A.2d 
708, 710, quoting Corpus Juris. 

17 C.J. p 875 note 82. 

12. Conn.—^Donoghue v. Smith, 167 
A. 415, 416, 114 Conn. 64, citing 
Corpus Juris. 

N.C.—Sledge v. Welton Lumber Co., 
53 S.E. 295, 140 N.C. 459. 

Pa.—^McCaffrey v. Schwartz, 132 A. 
810, 285 Pa. 561. 

13. Pa.—McCaffrey v. Schwartz, 
supra'—-Fredericks v. 'Atlantic Re¬ 
fining Co., 127 A 615, 282 Pa. 8, 
38 AL.R. 666. 

17 C.J. p 875 note 84. 

14. Mass.—^Fournier v. Zinn, 164 
N.B. 268, 257 Mass. 575. 

17 C.J, p 875 note 85. 

16 . Pa.—^McCaffrey v. Schwartz, 132 
A. 810, 285 Pa. 561. 

Hazardous occupaldou 

Mortality tables may be excluded 
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It has also been held that, in determining- damag¬ 
es for personal injury, not only plaintiPs expectan¬ 
cy and earning power, but occupational hazards,^^ 
possible unemplo>mient,^7 probable decrease of 
earnings in later life,fS must also be considered. 

Where plaintiff is engaged in a peculiarly haz¬ 
ardous employment, it is not necessary to confine 
the jury to a consideration of his expectancy of 
life as confined to that occupation, particularly 
where there is no evidence that he intends to re¬ 
main in such occupation permanently, but the jury 
are entitled to consider his particular occupation in 
connection with the^ other facts in evidence.f^ 

In estimating future elements of damage, such 
as for mental and physical pain and suffering, medi¬ 
cal expenses and the like, plaintiffs condition as it 
exists after the injury and not as it was before the 
injury should be considered,and in the use of 
mortality tables plaintiff’s age at the time of the 
trial should be taken,and in some cases a similar 
rule has apparently been adopted as to an award 
for diminished earning capacity.^^ However, the 
better rule would appear to be that, in the case of 
an award for diminished earning capacity, plaintiff’s 


expectancy of life should be considered as it was 
immediately before the injury complaimd of.-" 

The fact that the injured person died subsequent 
to the rendition of the verdict does not affect the 
question of damages but it has been held that 
■where the injured person dies from other causes 
before judgment, the loss of earnings because of im¬ 
paired earning capacity for the period of his life 
expectancy cannot enter into the award.^^ 

Mathenmiical computaiwn. The amount of re¬ 
covery cannot be reduced to a mere matter of math¬ 
ematical computation hence it cannot be meas¬ 
ured by taking a sum the interest on which would 
produce the amount previously earned by plain¬ 
tiff,^’^ nor do rules, to be derived from standard 
life and annuity tables, furnish an absolute guide 
for the discretion of the jury.28 

Present value. An award for personal injuries 
should be rendered on the basis of a cash settlement 
of plaintiff’s injuries, past, present, and prospec¬ 
tive. Although, in view of plaintiff’s right to 
recover for medical attention, past, present, and fu¬ 
ture, the mere fact that interest on an award may 
exceed his earnings at the time of injury does not 


where the injured person was follow¬ 
ing a particularly hazardous occu¬ 
pation.—McCaffrey v. Schwartz, su¬ 
pra. 

Health "before injury 

(1) In some jurisdictions mortali¬ 
ty tables may be excluded where the 
injured person did not enjoy good 
health before the injury.—^McCaffrey 
r. Schwartz, supra—17 C.J. P 875 
note 86. 

(2) When, however, there is a dis¬ 
pute as to the previous condition of 
plaintiff, they may be admitted tor 
use in case the jury shall find that 
plaintiff was in ordinary health.— 
Norris v. Detroit United R. Co., 166 
N.W. 574, 193 Mich. 578. 

(3) In other jurisdictions the 
tables are admissible, although 
plaintiff’s condition and health are 
below the average, if the jury are 
instructed to consider the tables as 
(lualifled by the evidence as to plain¬ 
tiff’s physical condition. 

Ark.—^Arkansas Midland R. Co. v. 

Griffith, 39 S.W. 650, 63 Ark. 491. 
Iowa.—Cubbage v. Toungerman, 134 

N.W, 1074, 155 Iowa 39. 

17 C.J. p 875 note 88. 

(4) In California the district court 
of appeal, first district, division 1, 
has held that under such circum¬ 
stances ‘ an objection to mortality 
tables goes to their use and not to 
their admissibility.—Groat v. Walk- 
up Drayag-e & Warehouse Co., 68 P. 
2d 200, 204, 14 CaLApp.’Zd 850, cit¬ 
ing Corpus Juris. 


(5) Division 2 of the same court 
has held mortality tables to be in¬ 
admissible under such circum¬ 
stances.—Morrow v. Mendelson, 58 
P.2d 1302, 15 CaLApp.2d 15. 

18. Pa.—Thirkell v. Equitable Gas 
Co., 161 A. 313, 307 Pa. 377. 

17. Pa.—Thirkell v. Equitable Gas 
Co., supra. 

18. Pa.—Thirkell v. Equitable Gas 
Co„ supra. 

Va,—Chesapeake & O. Ry. Co. v. Ar¬ 
rington. 101 S.E, 415. 126 Va. 194. 

19m Ky.—^Louisville, etc., R. Co. v. 

Gordon, 72 S.W. 311, 24 Ky.L. 1819. 
17 C.J. p 875 notes 89-91. 

20. Neb.—Webb v. Omaha & S. I- 
Ry. Co., 164 N.W. 564, 101 Neb. 
596. 

17 C.J. p 876 note 92. 

21. Iowa.—Scott V. Chicago, etc., 
R. Co., 141 N.W. 1065, 160 Iowa 
306. 

17 C.J. p 876 note 93.' 

22. Iowa.—^Hughes v. Chicago, etc., 
R. Co., 129 N.W. 956, 150 Iowa 
232. 

23. Neb.—Webb v. Omaha & S. I. 
By. Co., 164 N.W. 664, 101 Neb. 
596. 

Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa. 370. 

17 C.J. P 876 note 95. 

24. Pa.—Paul V. Atlantic Refining 
Co., 156 A 94, 304 Pa. 360. 
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25. Mo.—^Adelsberger v. Sheehy, 79 
S.W.2d 109, 336 Mo. 497. 

17 C.J. p 874 note 79 [b]. 

28. Mo.—^Brunk v. Hamilton-Brown 
Shoe Co., 66 S.W.2d 903, 334 Mo. 
517—Wheeler v. Breeding, App., 
109 S.W.2d 1237. 

Tex.—^Wood V. Texas & P. Ry. Co., 
Civ.App., 67 S.W.2d 1109, error dis¬ 
missed. 

Wis.—Colla V. City of Racine, 217 
N.W. 297, 194 Wis. 501. 

17 C.J. p 876 note 97. 

27. U.S.—Albert Miller & Co. v. 
Wilkins, Wis., 209 P. 582, 126 C.C. 
A. 404. 

Tex.—^Houston R. Co. v. Willie, 53 
Tex. 318, 37 Am.R. 756. 

28. U.S.—Vicksburg & M. R. Co. v- 
Putnam, Ga,, 7 S.Ct. 1, 118 U.S. 
545, 30 L.Ed. 257. 

Mont.—Cornell v. Great Northern 
Ry. Co., 187 P. 902, 57 Mont. 177. 

29. N.C.—^Murphy v. Suncrest Lum¬ 
ber Co,. 120 S.E. 342, 186 N.C. 746. 

S.C.—Grinsley v. Atlantic Coast 
Line R. Co., 1 S.E.2d 157, 189 S.C. 
251. 

Tex.—Southern Traction Co, v. 

Owens, Civ.App., 198 S.W. 150, er¬ 
ror refused. 

Faymeut in advance 

An award for prospective damages 
is similar to a payment in advance, 
and in fixing the sum the amount 
should be reduced to its present 
worth.—^Parker v. Roberts, l3l A 21, 
99 Vt. 219, 49 AL,R, 1382—17 GJ. 
p 876 note 1. ' ' 
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render tlie award excessive,the allowance of a 
sum which, properly invested, would yield him an 
amount annually equal to his past or expected wa¬ 
ges during his life, leaving the principal undimin¬ 
ished for his estate at his death, is improper.^l It 
is not necessary, however, to require the jury to 
reduce to its present worth the amount allowed for 
mental and physical suffering.22 

Rides applicable in case of death are inapplicable 
where the injuries are not fatal.^^ 

Expense of cure. The cost of a surgical oper¬ 
ation which might relieve plaintiff’s condition re¬ 
sulting from the injury cannot be considered as 
bearing upon the measure of damages.^^ 

§ 82. Injuries to Property Generally 

The measure of damages for an injury to, or loss of, 
property caused by the wrong of another is compensa¬ 
tion for the actual loss sustained. 


As a general rule the measure of damages for 
an injury to, or loss of, property by a tort is com¬ 
pensation for the actual loss sustained thereby.^s 

§ 83. Injuries to Personal Property 

a. Total loss or destruction 

b. Injuries short of loss or destruction 

c. Detention or deprivation of use 

d. Character of claimant’s interest 

a. Total Loss or Destruction 

As a general rule the measure of damages for the 
loss or destruction of personal property is its reasonable 
value at the time of loss. 

The measure of damages for the loss or destruc¬ 
tion of personal property is, as a general rule, its 
reasonable value at the time of the loss,^® and, un¬ 
der the rules applicable to the recovery of interest 
generally, see supra § 53, interest from the time the 


30. Cal.—^Kirschbaum v. McCarthy. 
54 P.2d S, 5 CaL2d 191. 

31. Va.—Chesapeake & O. Ry. Co. 
y. Arrington, 101 S.E, 415, 126 
Va. 194. 

32. Ky.—Louisville & N. R. Co. v. 
Gayle. 263 S.W. 763, 204 Ky. 142. 

Reason for rale 

‘*When the earning- power of an 
employee is impaired by a perma¬ 
nent injury, he is deprived of wages 
which he would have received in the 
future had he not been injured. 
Therefore the situation requires the 
anticipation of future payments, and 
It is but just and fair that the 
verdict should be made upon the 
basis of their present value only. 

With respect to mental and 
physical suffering the situation is 
different. There is no deprivation 
of future benefits, and therefore no 
occasion for anticipating future pay¬ 
ments. The jury simply fixes a sum 
that in its judgment will reasonably 
compensate the injured party for 
past and future suffering. This 
duty is already attended by suffi¬ 
cient difficulty, without requiring 
the jury first to fix the amount and 
then speculate as to its present 
worth, with no facts to guide them 
in reaching a conclusion."—Louis¬ 
ville & N. R. Oo- V. Gayle, supra. 

33. Ala.—Mobile Electric Co. v. 
Sanges, 53 So, 176, 169 Ala. 341, 
Ann,Cas.l912B 461—Birmingham 

R. , etc., Co, V. Wright. 44 So. 1037, 
153 Ala. 99. 

34. Minn.—Maroney v. Minneapolis, 
etc., R. Co., 144 N.W. 149, 123 
Minn. 480, 49^ L,R.A.,N.S., 756. 

35. Tex.—International-Great hTorth- 
ern R. Co. y. Casey, Com.App., 46 

S. W.2d 669. 

43 C.J. p 1318 note 49. 


36. U.S.—Standard Oil Co. of New 

Jersey v. Southern Pac. Co., N.Y., 
45 S.Ct. 465, 268 U.S. 146, 69 L. 
Ed. 890, affirming, C.C.A., The 
Cushing, 292 P. 560, which modi¬ 
fied, D.C., 285 F. 617. 

Ark.—^tVhite Co. v. J, E. Thompson 
Motor Express Co., 29 S.W.2d 674, 
181 Ark. 1147, 182 Ark. 71. 

Ariz.—S. A. Gerrard Co. v. Pricker, 
27 P.2d 678, 42 Ariz. 503. 

Cal.—Tatone v. Chin Bing, 55 P.2d 
933, 12 Cal.App.2d 543. 

Conn.—Stoll v. Almon C. Judd Co., 
138 A. 479, 106 Conn. 551, 53 A.L. 
R. 1042. 

Ill.—McCracken v. Farmers’ Grain 
Co., 215 Ill.App. 551. 

Ind.—Universal Carloading & Dis¬ 
tributing Co. V. McCall, App., 25 
N.E.2d 253. 

Iowa—^Walters v. Iowa Electric Co., 
212 N.W. 886, 203 Iowa 467—Lang- 
ham V. Chicago, R. I, & P. Ry. Co., 
208 N.W. 356, 201 Iowa 897— 

E. N. Emery & Co. v. American Re¬ 
frigerator Transit Co., 189 N.W. 
824, 194 Iowa 926—International 
Harvester Co. of America v, Chi¬ 
cago, M. & St. P. Ry. Co., 172 N. 
W. 471, 186 Iowa 86. 

Ky.—^Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 Ky. 
223—Taulbee v. Campbell, 44 S.W. 
2d 275, 241 Ky. 410—Davis v. 

Marks, 262 S.W. 613, 203 Ky. 477 
—Chesapeake & O. Ry. Co. v. 
Boren, 259 S.W. 711, 202 Ky. 348. 

La,—Gugert v. New Orleans Inde¬ 
pendent Laundries, App., 181 So. 
653—Maggio v. M. P. Bradford 
Motor Express, App., 171 So. 859, 
rehearing refused and modified on 
other grounds 172 So. 438—Her¬ 
bert V. Langhoff, App., 164 So. 
262, set aside in part on other 
grounds 168 So. 5^8, 185 La, 105 


—Luttegeharm v. Pelican Cracker 
Factory ‘Co., App., 161 So. 625— 
Tatar v. Munson, App., 161 So. 
361—Adams v. Bell Motors, 121 
So. 345, 9 La.App. 441—Fincher v. 
Meyer Greenwald Construction Co., 
2 La.App. 457. 

Md.—Bailey v. Ford, 135 A. 835, 151 
Md. 664. 

Mo.—Stevenson v. A. B. C. Fire¬ 
proof Warehouse Co., App., 6 S.W. 
2d 676—Finn v. Indemnity Co. of 
America. App., 297 S.W. 175. 

N.T.—Gass v. Agate Ice Cream, 190 
N.E. 323, 264 N.Y. 141, reversing 
268 N.Y.S. 900, 240 App.Div. 1015, 
reargument denied 268 N.Y.S. 978, 
241 App.Div. 654—Reis v. Long Is¬ 
land R. Co., 84 N.Y.S. 881, 88 App. 
Div. 611—D. Appleton & Co. v. 
Zsese-Wilkinsop Co., 251 N.Y.S. 
532, 140 Misc. 653—Shanfield v. 
Feiman, 187 N.Y.S. 266. 

Okl.—Mitchell v. Wadsworth, 188 P. 
1078, 78 Okl. 125. 

Pa.—Leon Gabai, Inc., v. Krakovitz, 
98 Pa.Super. 150—Finkenbinder v. 
Eberly, 30 Pa.Dist. & Co. 312. 

Tex.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S. 
W.2d 669—Allis-Chalmers Mfg. Co. 
V. Board, Civ.App., 118 S.W.2d 996 
—Jenney’ v. Jackson, Civ .App., 46 

S. W.2d 418—Alderete v. Cabello, 
Civ.App.,' 278 S.W. 950—Wagner & 
Chisholm v. Dunham, Civ.App., 246 
S.W. 1044. 

17 C.J. p 876 note 5— i2 C.J. p 1293 
note 18—43 C.J. p 1321 note 90. 

Cost of replacement with new 
equipment is not proper measure of 
damages, where property destroyed 
was in very bad condition before its 
destruction.—Eastern Kentucky 

Home Telephone Co. v. Dempster 
Const. Co., 290^ S:W. 684, . 217 Ky. 
762. ' 
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cause of action accrued may in some jurisdictions 

be included.37 

Lost anwials. Where animals are lost, the o^vner 
is entitled to recover their value at the time, to¬ 
gether with the expense reasonably and prudently 
incurred in searching for them.^S 

The measure of damages for the destruction of, 
or injury to, animals is discussed in Animals § 234 

b. Injuries Short of Loss or Destruction 

The measure of damages for an injury to personal 


property which has not been entirely destroyed is the dif¬ 
ference between its value at the place immediately before 
and immediately after the injury^ or, if such sum be less, 
the reasonable cost of repairs to restore the property to 
its previous condition. 

As a general rule, the measure of damages for 
an injury to personal property which has not been 
entirely destroyed is the difference between its value 
at the place immediately before and immediately aft¬ 
er the injtiry.so Where, however, the property can 
be restored by repairs, particularly where repairs 


37. Mo.—Sparr v. Wellman, 11 Mo. 
230. 

Tex.—^^Vagner & Chisholm v. Dun¬ 
ham, Civ.App., 246 S.W. 1044. 

17 C.J. p 877 note 7. 

38- Tex.—Southwestern Tel., etc., 
Co. V. Krause, Civ.App., 92 S.W. 
431. 

39. Ala.—Blackmon v. Gilmer, 130 
So. 192, 221 Ala, 554—Hammond 
Motor Co. V. Acker, 122 So. 173, 
219 Ala. 291—Mobile Light & R. 
Co. V. Gadik, 100 So, 837, 211 Ala. 
582—Byars v. James, 94 So. 536, 
208 Ala, 390—Plylar v. Jones, 92 
So. 445, 207 Ala. 372—Burns v. 
Bythwood, 184 So. 346, 28 Ala.App. 
335, certiorari denied 184 So. 349, 
236 Ala. 639—Thompson v. Pol¬ 
lock Dry Goods Co., 92 So. 22, 18 
Ala.App. 326, certiorari denied Ex 
parte Pollock Dry Goods Co., 92 
So. 921. 207 Ala. 713—Mobile Light 
& R. Co. V. R. O. Harris Grocery 
Co., 84 So. 867, 17 Ala.App. 354. 

Ariz.—S. A. Gerrard Co. v. Pricker, 
27 P.2d 678, 42 Ariz. 503—Mesa 
City V. Lesueur, 190 P. 573, 21 
Ariz. 532. 

Ark.—Sutton v. Webb, 39 S.W.2d 
314, 183 Ark. 865—Kansas City 

Southern Ry, Co. v. Biggs, 28 
S.W.2d 68, 181 Ark. 818—Madison- 
Smith Cadillac Co. v. Wallace, 27 
S.W.2d 524, 181 Ark. 715. 

Cal.—Smith v. Galley, 284 P. 974, 
103 Cal.App. 735—-Olds & Stoller v. 
Seifert, 254 P. 289, 81 Cal.App. 
423—Menefee v. Raisch Improve¬ 
ment Co., 248 P. 1031, 78 Cal.App. 
785. 

'Conn.—Bullard v. De Cordova, 175 A. 
673. 119 Conn. 262—^Wofsey v. New 
York & S. Ry. Co., 138 A. 136, 
106 Conn. 254—^Kiely v. Ragali, 106 
A. 502. 93 Conn. 454. 

Del.—Gray v. Pennsylvania R. Co., 
139 A. 66. 3 W.W.Harr. 459—Mor¬ 
gan Millwork Co. v. Dover Garage 
Co., 108 A. 62, 7 Boyce 383. 

Fla.—Independent Ice & Coal Stor¬ 
age Co. V. Tampa Sand & Material 
Co., 171 So. 797, 126 Fla. 846. 

'Ga.—Macon v. Small, 34 S.E. 152, 
108 Ga. 309— National-Ben Frank¬ 
lin Fire Ins. Co. v. Darby, 172 S.E. 
74, 48 Ga.App. 394—Mitchell v. 

Mullen, 164 S.E. 276, 45 Ga.App. 


282 —O’Donnelly v. Stapler, 131 S. 
E. 91. 34 Ga.App. 637—Olliff v. 
Howard, 127 S.E. 821, 33 Ga.App. 
778—Damon v. Perry, 125 S.E. 907, 
33 Ga.App. 248—Douglas v. Pres¬ 
cott. 121 S E. 6S9, 31 Ga.App. 6S4— 
Louisville & N. R. Co. v. Faust. 
117 S.E. 761, 30 Ga.App. 310. 

Iowa.—Madison v. Hood, 223 N.W. 
178, 207 Iowa 495—Langham v. 
Chicago. R. I. & P. Ry. Co., 208 N. 
W. 356, 201 Iowa 897—E. N. Emery 
& Co. V. American Refrigerator 
Transit Co., 189 N.W. 824, 194 
Iowa 926—^Andersen v. U. S. Rail¬ 
road Administration, 188 N.W. 826, 
193 Iowa 1041—Pugh v. Queal 
Lumber Co., 188 N.W. 1, 193 Iowa 
924. ‘ 

Kan.—Broadie v. Randall, 216 P- 
1103, 114 Kan. 92, 32 A.L.R. 708. 
Ky.—Towles v. Perkins, 98 S.W.2d 
27, 266 Ky. 25—Gheens v. Bush, 
SO S.W.2d 581, 258 Ky. 540—Tre- 
villian v. Boswell, 43 S.W.2d 715, 
241 Ky. 237—Gess v. Wilder, 36 S. 
W.2d 617, 237 Ky. 830—Petroleum 
Exploration v. MTiite, 34 S.W.2d 
738, 2r37 Ky. 10—Coleman v. Nel¬ 
son, 6 S.W.2d 454, 224 Ky. 460— 
Big Sandy & K. R. Ry. Co. v. Blair, 
6 S.W.2d 453, 224 Ky. 367—Louis¬ 
ville Taxicab & Transfer Co. v. 
Ramey, 300 S.W. 890, 222 Ky. 

286—Banner Pork Joint R. Co. v. 
Brock, 294 S.W. 188, 219 Ky. 652— 
Kappa V. Brewer, 268 S.W. 831, 
207 Ky. 61—Davis v. Marks, 262 
S.W. 613, 203 Ky. 477—^Adams & 
Sullivan v. Sengel, 19? S.W. 974, 
177 Ky. 535, 7 AL.R. 268. 

Da.—Carkuff v. Geophysical Service, 
App., 179 So. 490—Sewell v. New¬ 
ton, App., 152 So. 389—^Hinton v. 
Tri-State Transit Co. of Louisiana, 
App., 151 So. 116. 

Me.^-Collins v. Kelley, 179 A. 65, 133 
Me. 410. 

Mo.—^Brunk v. Hamilton-Brown Shoe 
Co., 66 S.W.2d 903, 334 Mo. 517— 
Russell V. Empire Storage & Ice 
Co., 69 S.W.2d 1061, 1067, 332 Mo. 
707, citing Corpus Juris —^Wheeler 
V. Breeding, App., 109 S.W.2d 1237 
—Jasper v. Wabash Ry. Co., App., 
24 S.W. 2d 243—Brown v. Zorn, 
App., 275 S.W. 572—Barnes v. 
Elliott, App., 251 S.W. 488—Blanke 
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V. United Rys. Co. of St. Louis, 
App., 213 S.W. 174. 

Neb.—Helin v. Egger, 23S N.W. 364, 
121 Neb. 727. 

N.J.—Holman v. Metropolitan Life 
Ins. Co., 3 A.2d 579, 121 N.J.Law 
551—Hintz V. Roberts, 121 A. 711, 
98 N.J.Law 768 —Van Sciver v. 
Public Service Ry. Co., 114 A. 146, 
96 N.J.Law 13. 

N.Y.—Parilli v. Brooklyn City R. R., 
260 N.Y.S. 60, 236 App.Div. 577— 
Henderson v.-Park Central Motors 
Service, 244 N.Y.S. 409, 138 Misc. 
183—^Weiner v. Liberty Bell Ins. 
Co., 243 N.Y.S. 54, 137 Misc. 43. 
N.C.—De Laney v. Henderson-Gilmer 
Co., 135 S.E. 791, 192 N.C. 647— 
West Const. Co. v. Atlantic Coast 
Line Ry. Co., 116 S.E. 3, 185 N.C. 
43, 

Ohio.—Ford Motor Co. v. Potomac 
Ins. Co., 161 N.E. 230, 27 Ohio App. 
279—Frazier v. Semoff, 152 N.E. 
780, 21 Ohio App. 6—American 

Gypsum Co. v. Lake Shore & M. S. 
Ry. Co., 7 Ohio App. 145. 

Okl.—Nelson v. Green, 269 P. 299, 
132 Okl. 29—Marland Refining Co. 
V. Duffy, 220 P. 846, 94 Okl. 16, 
35 A.L.R. 52. 

Or.—Goff V. Elde, 288 P. 212, 213, 
132 Or. 689, quoting Corpus Juris 
—Longbotham v. Tafceoka, 239 P. 
105, 115 Or. 608, 43 A.L.R. 1285— 
Hansen v. Oregon-Washington R. 
& Nav. Co., 188 P. 963, 97 Or. 190, 
rehearing denied 191 P. 655, 97 Or. 
190. 

Pa.—Leon Gabai, Inc., v. Krakovitz, 
98 Pa.Super. 150—Wolf v. Altoona 
& Logan Valley Electric Ry. Co., 
92 Pa. Super. 259—Underberg v. 
Stewart, 86 Pa.Super. 106—Moyer 
V. Snyder, 14 Northumb.Leg.J. 
101 . 

R. I.—XJrquhart v. Marty, 200 A. 456. 

S. C.—Coleman v. Levkoff, 122 S.E. 
875, 876, 128 S.C. 487, citing Cor¬ 
pus Juris* 

Tenn.—Central Produce Co. v. Gen¬ 
eral Cab Co. of Nashville, App., 
129 S.W.2d 1117—Smith v. Fisher, 
11 Tenn.App. 273—^Anderson v. Inn- 
man, 3 Tenn.App. 195. 

Tex.—Chicago, R. I. & G. Ry, Co. v. 
Zumwalt, Com.App., 239 SW. 912, 
915, citing Corpus Juris, and af¬ 
firming, Civ.App., 226 S.W. 1080— 
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would be a less expense than the diminution in ages may be the amount required to restore the 
value because of the injury, ^0 the measure of dam- property to its previous condition,or the measure 


Ara V. Rutland, Com.App., 215 S, 
W. 445, reversing, Civ.App., 172 S. 
"W. 993— Standard Paving Co. v. 

Pyle, Civ.App., 131 S.'W.2d 200— 
Anderson v. Reichart, Civ.App., 
116 S.W.2d 772, error dismissed— 
St. Louis Southwestern Ry. Co. of 
Texas v. Homan, Civ.App., 56 S. 
W.2d 286—Union City Transfer 
Co. V. Texas & N. O. Ry. Co., Civ. 
App., 55 S.W.2d 637—Herrin 
Transfer & •'Warehouse Co. v. Car¬ 
ter Produce Co., Civ.App., 50 S. 
'W'.2d 458—McEl wrath v. Dixon, 

Civ.App., 49 S.W.2d 995—Chase 
Bag Co. V. Longoria, Civ.App., 45 
S.W.2d 242, error dismissed—Morris 
v. Ridenour, Civ.App., 43 S.W.2d 
147—^Niagara Fire Ins. Co. v. Pool, 
Civ.App., 31 S.W.2d 850, error dis¬ 
missed—Cox, Inc., V. American 
Fire & Marine Ins. Co., Civ.App., 
28 S.W.2d 899—^White v. Beaumont 
Implement Co., Civ.App., 21 S.W. 
2d 559—San Antonio, U. & G. R. 
Co. V. Schmidt, Civ.App., 18 S.W. 
2d 237, error dismissed—Thomas 

V. Goulette, Civ.App,, 12 S.W.2d 
829—Schmoker v. French, Civ.App., 

7 S.W.2d 177—Campbell v. John¬ 
son, Civ.App., 284 S.W. 261, af¬ 
firmed, Com.App., 290 S.W. 526— 
Blevins v. Houston Electric Co., 
Civ.App., 235 S.W. 987—Beaumont, 
S, L. & W. R. Co. v. Myrick, Civ. 
App., 208 S.W. 935, dismissed for 
want of jurisdiction. 

Utah.—Angerman Co. v. Edgemon, 
290 P. 169, 76 Utah 394, 79 A.L.R. 
40, 

Wash.—Cordes v. Guy Inv. Co., 262 
P. 131, 146 Wash. 143—Church 

Mfg. Co. V. Am. Sec. Bank, 228 P. 
518, 130 Wash. 575—Kane v. Xa- 
kamoto, 194 P. 381, 113 Wash. 

476—Alexander v. A1 G. Barnes 
Amusement Co., 177 P. 786, 105 
Wash. 346. 

W.Va.—Bp Agsten & Sons v. Unit¬ 
ed Fuel Gas Co., 186 S.E. 126, 117 

W. Va, 515—Max Biederman, Inc., 
V. Henderson, 176 S.E. 433, 115 W. 
Va. 374. 

17 C.J. p 877 note 8—42 C.J. P 1293 
note 21. 

Benefit of agent's commissions 

Measure of damages to automobile 
is difference between value before 
and after collision, although owner 
had been given benefit of agent’s 
commission.—Lake Erie & W. R. Co. 
V. MoUoy, 134 X.E. 913, 78 IndApp. 
72. 

Cost of repahrs 

(1) The measure of damages for 
an injured automobile is difference in 
value before injury and after in¬ 
jury, which is generally, but not 
necessarily, measured by cost of re- 
pairs- 


Conn.—Doolittle v. Otis Elevator 
Co., 118 A. 818, 98 Conn. 248. 
Iowa.—Pugh V. Queal Lumber Co., 
188 X.W. 1, 193 Iowa 924. 

Kan.—Barshfield v. Vucklich, 197 P. 
205, 108 Kan. 761. 

(2) Accordingly, the amount of re¬ 
pair bill is not conclusive as to dam¬ 
age sustained by auto in serious ac¬ 
cident.—Hamrick v. Fahrney, 161 S. 
E. 43, 157 Va. 396. 

(3) Depreciation in value, how¬ 
ever, is ordinarily not materially 
from the reasonable cost of repairs. 
—Pugh V. Queal Dumber Co., 188 X. 
W. 1, 193 Iowa 924—42 C.J. p 1293 
note 23. 

Less than repair cost 

Where the difference in values is 
less than the cost of repairs, such 
excess of the cost of repairs is not 
recoverable.—Herrin Transfer & 
Warehouse Co. v. Carter Produce Co., 
Tex.Civ.App.. 50 S.W.2d 458. 

lytanner of proof 

The proper way of proving dam¬ 
age to personal property is, first, to 
prove the value of the property im¬ 
mediately before, and second, its 
value immediately after the acci¬ 
dent. Where, however, the true dam¬ 
age can be ascertained from the 
evidence, the failure to make the 
proof in such manner is not error. 
—Burns v. Bythwood, 184 So. 346, 28 
Ala.App. 335, certiorari denied 184 
So. 349, 236 Ala. 639. 

Wreckage 

(1) When an automobile is dam¬ 
aged by the wrongful act of another, 
if it is not absolutely destroyed, but 
reduced to wreckage, incapable of 
being restored by repairs, its value 
before the collision, less the value 
of the wreckage, is the measure of 
damages. 

La.—^Vaccaro v. Favrot, 128 So. 284, 
170 La. 483, affirming 125 So. 296, 
13 La.App. 120—City of Shreveport 
V. Vicksburg, S. & P. Ry. Co., 
118 So. 872, 167 La. 157—Ayres v. 
Wyatt, App., 185 So. 84—Maggio v. 
M. P. Bradford Motor Express, 
App., 171 So. 859, rehearing refused 
and modified on other grounds 172 
So. 438—Bolin v. Cuyler, 136 So, 
779, 18 La.App. 138, followed in 
136 So. 781, 18 La.App. 129—Motor 
Sales & Service v. Grasselli Chem¬ 
ical Co., 131 So. 623, 15 La.App. 
353. 

Okl.—Carnes v. Ditzenberger, 21 P. 
2d 756, 163 Okl. 146—Chambers v. 
Cunningham, 5 P.2d 378, 153 Okl. 
129, 78 A.L.R. 905—Missouri Pac. 
R. Co. V. Qualls, 250 P. 774, 120 
Okl. 49. 

Pa.—Pinkenbmder v. Eberly, 30 Pa. 
Dist. & Co. 312. 


Tenn.—Grizzard & Cuzzort v. O'Xeill, 
15 Tenn.App. 395. 

Tex.—^Whitley v. Kinsel Motor Co., 
Civ.App., 94 S.W.2d 202—Webb- 
Xorth Motor Co. v. Ross, Civ.App., 
42 S.W.2d 1086, error dismissed. 

42 C.J. p 1293 note 19. 

(2) Where automobile was dam¬ 
aged beyond repair, measure, of 
damages based on trade-in value was 
erroneous.—Carnes v. Ditzenberger, 
21 P.2d 756, 163 Okl. 146. 

Seizure by oflacex 

Where personal property has been 
wrongfully seized by a public offi¬ 
cer acting in good faith, the meas¬ 
ure of damages is the difference in 
value of the property at the time 
and place where seized and the time 
and place- w'here returned to the 
possession of plaintiffs. 

U.S.—Bates v. Clark, Dak., 95 U.S. 
204, 24 L.Ed. 471. 

D.C.—Palmer v. Augenstein, 18 App. 
D.C., 511. 

17 C.J. p 877 note 9. 

40. Cal.—Smith v. Galley, 284 P. 
974, 103 Cal.App. 735—Olds & Stol- 
ler V. Seifert, 254 P. 289, 81 Cal. 
App. 423—Menefee v. Raisch Im¬ 
provement Co., 248 P. 1031, 78 Cal. 
App. 785—Rhodes v. Firestone Tire 
& Rubber Co., 197 P. 392, 51 Cal. 
App. 569. 

N.Y.—Gass V. Agate Ice Cream, 190 
X.E. 323, 264 X.T. 141, reversing 
268 N.T.S. 900, 240 App.Div. 1015, 
reargument denied 268 X.T.S. 978, 
241 App.Div. 654. 

42 C.J. p 1294 note 34. 

“In case of tortious injury to prop¬ 
erty the general rule of damages is 
the dimunition in the value resulting 
from the injury. But when the cost 
of restoring the property to its 
former condition is less than the 
difference in value, such cost is the 
proper measure, as this compensates 
the party injured for what he has 
lost.”—Waldron v. Page, 253 X.W. 
894, 895, 191 Minn. 302. 

41. Conn.—Hawkins v. Garford 
Trucking Co., 114 A. 94, 96 Conn. 
337. 

Ill.—Byalos v. Matheson, 159 X.E. 
242, 328 Ill. 269, affirming 243 Ill. 
App. 60. See Traut v. Horace L. 
WinsloW Co., 201 Ill.App. 83. 

Iowa.—Carruthers v. Campbell, 192 
X.W. 138, 195 Iowa 390, 28 A.L.R. 
949. 

La.—Sugar Bros. Co. v. City of Mon¬ 
roe, 138 So. 658, 173 La. 760— 
Sherwood v. American Ry. Express 
Co., 103 So. 436, 158 La. 43—In- 
terurban Transp. Co. v. F. Strauss 
& Sons, App., 196 So. 367—Po-^ 
tomac Ins. Co. v. Blaise, App., 181 
So. 629—Dixon v. Putch, App., 166 
So. 205—Midlo v. Fairchild Motor 
Corporation, App., 158 So. 245— 
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may be the cost of repairing together with the value f jury, the measure of damages is the difference in the 
of the use of the property during the time that it market value before the injury and in its repaired 
would take to repair it.^^ jf property is worth condition in addition to the reasonable cost of re- 
less after it is repaired than its value before the in- pairs.^^ Where the difference in the value of the 


Ciolina v. Patton, App., 14S So. 
729—McClary v. Endom’s Transfer 
& Storage Garage, 139 So. 702, 19 
La.App. 515—E. B. Norman & Co. 
V. Mulhearn, 138 So. 211, 18 La. 
App. 253—Springer v. Carter, 134 
So. 764, 17 La.App. 165—Brothers 
V. Metzger Dairies, 133 So. 454, 16 
La.App. 72—Baudine v. Teche 
Transfer Co., 130 So. 60, 15 La. 
App. 90—^Weis v. Pan-American 
Petroleum Corporation, 126 So. 90, 
12 La.App. 661—James H. Demon -1 
relle & Sons v. Hortman Salmen 
Co., 123 So. 352, 11 La.App. 71— 
Croft V. Southern Hardwood Lum¬ 
ber Co., 7 La.App. 274—Alexandria 
Refining Co. v. Missouri Pac. R. 
Co., 1 La, App. 470—Bianchi v. 
Mussachi, 1 La.App. 291. 

Md.—Taxicab Co. v. Hamburgher, 
125 A. 914, 146 Md. 122—Hopper, 
McGaw & Co. V. Kelly, 125 A. 779, 
145 Md. 161—Fisher v. City Dairy 
Co., 113 A. 95, 137 Md. 601—Wash¬ 
ington B. & A. Electric Ry. Co. v. 
William A. Fingles, 109 A. 431, 135 
Md. 578. 

Neb.—Thrapp v. Meyers, 209 N.W. 
238. 

N. S'.—Parilli v. Brooklyn City R. R., 
260 N.T.S. 60, 236 App.Div. 577— 
Mencaccy v, Studebaker Corpora¬ 
tion of America, 202 N.Y.S. 718, 
719, citing Corpus Juris. 

Ohio.—^Ford Motor Co. v. Potomac 
Ins. Co., 161 N.E. 230, 27 Ohio App. 
279. 

Okl.—Marland Refining Co. v. Duffy, 
220 P. 846, 94 Okl. 16, 35 A.L.R. 
52. 

Pa.—^Wolf V. Altoona & Logan Val¬ 
ley Electric Ry. Co., 92 Pa.Super. 
259—Finkenbinder v. Eberly, 30 Pa. 
Dist. & Co. 312. 

Tenn-—So. Ry. Co. v. Black Dia¬ 
mond Collieries, Inc., 9 Tenn.App. 
225. 

Tex.—McElwrath v. Dixon, Civ.App., 
49 S.W.2d 995—Chase Bag Co. v. 
Longoria, Civ.App., 45 S.W.2d 242, 
error dismissed—^Northern Texas 
Traction Co. v. Singer, Civ.App., 34 
S.W.2d 920—El Paso Electric Co. 

V. Collins, Civ.App., 10 S.W.2d 397, 
reversed on other grounds. Com. 
App., 23 S.W.2d 295, rehearing de¬ 
nied 25 S.W.2d 807—Milby Auto 
Co. V. Kendrick, Civ.App., 8 S.W.2d 
743, error dismissed. 

Wash.—Bader v. Marlin, 296 P. 160, 
160 Wash. 460, 78 A.L.R. 914— 
Evers v. Broadview Dairy Co., 266 
P. 726, 147 Wash. 670. 

Wis.—Davelaar v. Milwaukee, 101 N. 

W. 361, 123 Wis. 413. 

17 C.J. p 877 note 10, p 878 note 12— 
42 C.J. p 1293 note 28,' 


Absence of market value 

(1) Where an article damaged has 
actual value but no market value, 
the cost of restoration is the prop¬ 
er measure of damages.—St. Louis 
Southwestern Ry. Co. v. Tucker, 255 
S.W. 553, 161 Ark. 140. 

(2) In absence of proof that dam¬ 
aged truck had no market value, 
evidence to show necessary, reason-1 
able cost of labor and material re¬ 
quired to repair truck to restore it to 
condition it was in before collision | 
has been held to be inadmissible.— 
Poster V. Beckman, Tex.Civ.App., So 
S.W.2d 789, error refused. 

Altemative measure 

Recovery either of the difference 
in value of the car immediately be¬ 
fore and after the injury, or, in the 
alternative, of the reasonable cost 
of repairs plus the permanent de¬ 
preciation in value, if any, has been 
held proper.—Bauer v. Fahr, Mo. 
App., 282 S.W. 150—42 C.J. p 1294 
note 33. 

Difference in value of motor ve¬ 
hicle before and after collision is 
generally measured by cost of re¬ 
pairs.— Wot&ey V. New York & S. 
Ry. Co., 138 A. 136, 106 Conn. 254. 

Necessary expenses, such as tow¬ 
ing charges and mechanic's time in 
going after damaged vehicle, are al¬ 
so recoverable.—Interurban Transp. 
Co. V. P. Strauss & Sons, La.App., 
196 So. 367. 

New body 

Owner of automobile damaged in 
collision was entitled to new body 
costing less than necessary repairs 
on old body.—Selle v. Boulet Transp. 
Co., 119 So. 294, 9 La.App. 344. 

Only reasonable value of repairs 
may be considered, not the cost 
thereof.—Bader v. Marlin, 295 P. 160, 
160 Wash. 460, 78 A.L.R. 914. 

Person mating repairs 

Plaintiff, whose automobile is dam¬ 
aged, need not permit repairs to be 
made by defendant or by mechanic 
selected by him.—Croft v. Southern 
Hardware Lumber Co., 7 La.App, 274. 
Trade discount 

It is improper to deduct a trade 
discount received by the repairman 
for having another do part of the 
necessary repairing.—Chapleau v. 
Manhattan Oil Co., 190 N.W. 361, ITS 
Wis. 545. 

42. Ala.—Cocke v. Edwards, 108 So. 

857, 215 Ala. 8—Plylar v. Jones, 92 

So. 445, 207 Ala. 372. 

Iowa.—Laizure v. Des Moines Ry. 

Co., 241 N.W. 480, 214 Iowa 918— 

Langham v. Chicago, R. I. & P- 

cnn 


Ry. Co., 208 N.W. S56, 201 Iowa 
897. 

La.—Adams v. Bell Motors, 121 So. 
345, 9 La.App. 441— Croft v. South¬ 
ern Hardwood Lumber Co., 7 La. 
App. 274. 

Md.— Fisher v. City Dairy Co., 113 A. 
95, 137 Md. 6f)l—Washington B. 
& A. Electric Ry. Co. v. William 
A. Fingles, 109 A. 431, 433, 135 Md. 
578, quoting Corpus Juris- 
Minn.—Hanson v. Hall, 279 N.W. 227, 
202 Minn. 3S1. 

Mo.—Brown v. Zorn, App., 275 S.W. 
572, 

N.Y.—Howe V. Johnston, 221 N.T.S. 
516, 220 App.Div. 170—Patane v. 
State, 186 N.Y.S. 225, 114 Misc. 713. 
Okl.—Oklahoma City v. Wilcoxson, 
48 P.2d 1039, 173 Okl. 433—Cham¬ 
bers V. Cunningham, 5 P.2d 378, 
153 Okl. 129, 78 A.L.R. 905—Carth¬ 
age Transfer & Storage Co. v. 
Paulzer. 236 P. 410, 110 Okl. 125, 
citing Corpus Juris. 

Or.—Goff v. Bide, 288 P. 212, 132 Or. 
689. 

Pa.—Bauer v. Armour & Co., 84 Pa. 
Super. 174. 

Tenn.—Norvell & Wallace v. Lester, 
14 Tenn.App. 62. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Zumwalt, Com.App., 239 S.W. 912, 
915, citing Corpus Juris, and affirm¬ 
ing, Civ.App., 226 S.W. lOSO—Com¬ 
munity Public Service Co. v. Gray, 
Civ.App., 107 S.W.2d 495—Luckel 

V. De Vor, Civ.App., 17 S.W.2d 
1097—Schmoker v. French, Civ. 
App., 7 S.W.2d 177. 

17 C.J. p 877 note 11. 

43. Ala.—Cocke v. Edwards, 108 So. 
857, 215 Ala. 8. 

Ark.—Sutton v. Webb, 39 S.W-2d 
314, 183 Ark. 865. 

Cal.—Byrne v. Western Pipe & Steel 
Co. of California, 253 P. 776, 81 
Cal.App. 27§. 

Go.—O'Donneliy v. Stapler, 131 S.E. 

91, 34 Ga-App- 637. 

Ill.—^Welter v. Schell, 252 Ill.App. 
586—Borgmier v. Wood, 252 HI- 
App. 194. 

Kan.—Larson Bros. Wholesale Gro¬ 
cery Co. V. Kansas City, 224 P. 47, 
115 Kan. 589. 

Ky.—Koltinsky v. Holloweil, 262 S. 

W. 6, 203 Ky. 218. 

La.—^Aschenbach v. Herrin Transfer 
& Warehouse Co., App., 153 So, 316 
—^Weis V. Pan-American Petroleum 
Corporation, 126 So. 90, 12 La.App. 
661. 

]y[Q.—Brown v. Zom, App., 275 S.W. 
572—^Ya-witz Dyeing & Cleaning Co. 
V. Erlenbach, App., 221 S.W, 411— 
Blanke v. United Rys. Co. of St. 
Louis, App-, 213 S.W. 174. 
i Pa.—Horton v. Philadelphia Rapid 
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article before and after the injury will not afford a 
fair measure of the owner’s real loss, a different 
standard may be resorted such as the fair cost 
of repairs made necessary by the injury, less the 
increased value of the repaired article, if any, over 
its value before the accidentd^ However, evidence 
of the value of the article before and after the ac¬ 
cident may be fairly considered with the other facts 
in the case from which the amount of plaintiff’s 
loss may be determined.On the other hand, 
plaintiff is only entitled to compensation for damag-e 
suffered as a result of the injury to the property, 
and as a general rule the amount awarded must be 
less than the value of the property before it was 
injured this rule has its exceptions.*^^ 


c. Detention or Deprivation of Use 

The measure of damages for the detention of, or de¬ 
privation of the use of, personal property is, as a general 
rule, the value of the use thereof. 

The measure of damages for the detention of per¬ 
sonal property is as a general rule the value of its 
use during the period of detention.^O As bearing on 
this question, the rental value of the property is 
properly considered, or the amount which might 
have been made by the use of the property.^^ 
Where through an injury to property plaintiff is 
temporarily deprived of its use, the measure of his 
damage is the amount of the injury to the property, 
together with the value of its use during the time 
required by the exercise of proper diligence to se¬ 
cure its repair.^^ On the other hand, one who re- 


Transit Co., 94 Pa.Super. 553— 
Finkenbinder v, Eberly, 30 Pa.Dist. 
& Co. 312. 

Roy V. Jette, 129 A. 605, 47 R. 
I. 44. 

S.C.—Coleman v. Levkoff, 123 S.E. 
S75, 128 S.C. 4S7. 

Tex.—Chase Bag Co. v. Longoria, 
Civ.App., 45 S.W.2<i 242, error dis¬ 
missed—Schmoker v. French, Civ. 
App., 7 S,W.2d 177. 

Utah.—Metcalf v. Mellen, 192 P. 676, 
57 Utah 44. 

Wash.—Rowell v. Johnson, 266 P. 

733, 147 Wash. 607. 

17 C.J. p 878 notes 18, 19—42 C.J. 
p 1294 note 29. 

However, it has been held that 
plaintilf cannot recover both the 
cost of repairing his truck and the 
depreciation resulting from the in¬ 
jury thereto, particularly where it 
is doubtful as to whether the truck 
has not been restored to its previous 
condition.—Jennings v. Piwinski, 241 
N.Y.S, 349, 136 Misc. 447—Patane v. 
State, 186 N.Y.S. 225, 114 Misc. 713. 

44. Conn.—Coffin v. Laskau, 94 A. 

370, 89 Conn. 325, L.R.A.1915E 959 
—Cadwell v. Canton, 70 A. 1025, 81 
Conn, 288. i 

45. Mo.—Brown v. Zorn, App., 275 
S,W. 572—Blanke v. United Rys. 
Co. of St. Louis, App., 213 S.W. 174. 

Wis. —Chapleau v. Manhattan Oil Co., 
190 N.W. 361, 178 Wis. 545. 

17 C.J. p 878 note 14—42 C.J, p 1294 
note 30. 

46. Conn.—Coffin v. Laskau, 94 A. 
370, 89 Conn. 325, L.R,A-1915E 959. 

47. La.—Sherwood v. American Ry. 
Express Co., 103 So. 436, 158 La. 
43. 

Double recovery 

It is obvious that there cannot be 
a recovery for both the difference 
in the market value of the property 
before and after the injury and also 
for the cost of restoration. 

Mo.—Gilwee v. Pabst Brewing Co., 
193 S.W. 886, 195 Mo.App. 487. 


N.Y.—Howe V. Johnston, 221 N.Y.S. 

516, 220 App.Div. 170. 

Tex.—Webb-North Motor Co. v. Ross, 
Civ.App., 42 S.W.2d 1086, error dis¬ 
missed. 

42 C.J. p 1291 note 75, p 1294 note 
35. 

48. Ga.—O’Donnelly v. Stapler, 131 
S.E. 91, 34 Ga.App. 637—Olliff v. 
Howard, 127 S.E. 821, 33 Ga.App. 
778—Lamon v. Perry, 125 S.E. 907, 
33 Ga.App. 248. 

Iowa.—Daizure v. Des Moines Ry. 
Co., 241 N.W. 480, 214 Iowa 918— 
Langham v. Chicago, R. I. & P. Ry. 
Co., 208 N.W. 856, 201 Iowa 897. 
La.—Lucas v. Andress, 136 So. 207, 
17 La.App. 329. 

N.Y.—Gass V. Agate Ice Cream, 190 
N.B. 323, 264 N.Y. 141, reversing 
268 N.Y.S. 900, 240 App.Div. 1015, 
reargument denied 268 N.Y.S. 978, 
241 App.Div. 654. 

Okl.—Missouri Pac. R. Co. v. Qualls, 
250 P. 774, 120 Okl. 49. 

17 C.J. p 878 note 16. 

49. Damages to automobile have 
been held to be an exception to rule 
that thing cannot be damaged for 
amount beyond its value.—Lucas v. 
Andress, 136 So. 207, 17 La.App. 329 
—Bianchi v. Mussachi, 1 La.App. 291 
—42 C.J. p 1294 note 32, 

50. Ark.—Continental Gin Co. v. 
Clement, 4 S.W.2d 901, 176 Ark. 
864. 

Cal,—Gustafson v, Byers, 288 P. Ill, 
105 CaLApp. 584. 

Conn.—Seymour Mfg. Co. v. Derby 
Mfg. Co., 109 A. 395, 94 Conn. 311. 
HI.—Cottrell v. Gerson, 20 N.E.2d 74, 
371 Ill. 174, affirming 16 N.E.2d 529, 
296 IlLApp. 412. 

Kan,—^Krueger v. SchZemeyer, 66 P. 
2d 395, 399, 145 Kan. 469, citing 

Corpus Juris. 

N.Y.—^Nicholas v. J. P, Mellon Const. 
Co., 270 N.Y.S. 516, 241 App.Div. 
771—Parilli v. Brooklyn City R, R., 
260 N.Y.S. 60, 236 App.Div. 577. i 
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Okl.—Parsons v. Eisele, 277 P. 643, 
137 Okl. 35. 

17 C.J. p 878 note 20—43 C.J. p 1321 
note 93. 

ITttder statute 

Such loss of use of property in¬ 
jured by a defect in a highway is 
not an element of damage under a 
statute allowing recovery for dam¬ 
age to person or “property."—Mc¬ 
Laughlin V. Bangor, 58 Me. S9S— 
43 C.J. p 1321 note 94. 

51. Ill.—Myers Const. Co. v. Wood 
River Drainage & Levee Dist. of 
Madison County, 221 Ill.App. 473. 

S.C.—Coleman v. Levkoff, 122 S.E. 
875, 876, 128 S.C. 487, citing Cor¬ 
pus Juris. 

Utah.—^Anderson v. Jensen, 265 P. 

745, 71 Utah 295. 

17 C.J. p 878 note 21. 

Expense of substitute 

If, in an action for breach of con¬ 
tract, it is alleged and proved that 
one anticipated consequence of the 
loss of use of property would be 
that the owner would be put to the 
expense of procuring a temporary 
substitute for the detained property, 
his actual damages include the net 
cost of procuring the substitute.— 
Seymour Mfg. Co. v. Derby Mfg. Co., 
109 A. 395, 94 Conn. 311. 

52. Ind.—Wood Transfer Co. v. 
Shelton, 101 N.E. 718, 180 Ind. 273. 

Tex.—Community Public Service Co. 
V. Gray, Civ.App., 107 S.W.2d 495. 

53. Cal.—Marshall v. Golden State 
Milk Products Co., 297 P. 109, 113 
CaLApp. 43. 

Ill.—See Traut v. Horace L. Winslow 
Co., 201 Ill.App. 83. 

La.—Sherwood v. American Ry. Ex¬ 
press Co., 103 So. 436, 438, 158 La. 
43, quoting Corpus Juris —Potomac 
Ins. Co. V. Blaise, App., 181 So. 
629, 630, quoting Corpus Juris — 
CarkufE v. Geophysical Service, 
,App., 179 So. 490—Adams v. Bur¬ 
nett, App., 150 So. 403. 
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covers the full value of a chattel destroyed through 
the negligence of another ordinarily cannot recover 
for the value of the use thereof after it was de¬ 
stroyed.^^ Where the property is something which 
can be replaced, the measure of plaintiff’s damages 
is the expense of hiring the property which he is 
forced to substitute for that of which he is de- 
prived.55 In case the property which is replaced is 
of such a character that during the period for which 
a substitute is hired there would have been a nec¬ 
essary expense for the upkeep or operation of the 
original propert}^, a deduction must be made for 
such upkeep or operation from the amount paid as 
rent of the substitute.^^ 

The decisions as to the proper measure of dam¬ 
ages for the loss of use of an injured motor vehicle 
during a reasonable period for repairs are not uni¬ 
form,and it has been said that no definite gen¬ 
eral rule can be laid down, except that the award 
should be fair and reasonable compensation to plain- 
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tiff, according to the circumstances of the particular 
case.^^ It has been held that the proper measure 
of damages is the reasonable cost of hiring another 
motor vehicle, if any is available in the market for 
hire while the injured vehicle is being repaired;®^ 
but other authorities deny this riile,®^^ holding that, 
in the absence of an allegation of special damages 
on account of an amount actually so expended, 
plaintiff is entitled to recover only the fair value of 
the use of his own motor vehicle while it was be¬ 
ing repaired, and not the hire paid for a different 
vehicle,although recovery of an amount actually 
expended for the hire of another vehicle is permit¬ 
ted.®^ Under this view the value of the use is its 
market value during the period of loss thereof, and, 
while the market rental value of the vehicle is a ma¬ 
terial and relevant factor in determining the value 
of the use, it is not in itself the measure of damag- 
es.®3 The amount allowable must be only the mar¬ 
ket value of the bare use, without compensation for 


Minn.—Allen v. Brown, -198 N.W. 137, 
159 Minn. 61. 

N.J.—Hintz V. Roberts, 121 A. 711, 
98 N.J.Daw 768. 

Ohio.—Mayer v. Cohn, 12 Ohio App, 
134. 

Pa.—Butterworth v. Harrisburg 

Railways Co., 30 Pa.Dist. 492, 50 
Pa.Co. 287, 24 Dauph.Co. 9. 

Tex.—Texas Power & Light Co. v. 
Hale, Civ.App., 276 S.W. 746, re¬ 
versed on other grounds, Com.App., 
283 S.W. 495. 

17 C.J. p 878 note 23—42 C.J. p 1291 
note 84. 

Chauffeur’s wages 

Where the only kind of a car plain¬ 
tiff could hire was a Ford, which he 
did not know how to drive himself, 
it was proper to allow for chauf¬ 
feur’s wages. The cost of gasoline 
and oil to operate the automobile 
should have been excluded.—Bauer 
V. Armour & Co., 84 Pa.Super. 174. 
Delay in repairing 

Defendant is not responsible for 
damage for loss of use' of car result¬ 
ing from plaintiff's delay in having- 
the car vepaired.—Sherwood v. Amer¬ 
ican Ry. Express Co., 103 So. 436, 
158 La. 43—42 C.J. p 1291 note 85.1 

54 . La.—Burrage v. Tri-State 
Transit Co. of Louisiana, App., 
149 So. 125—^Adams v. Bell Motors, 
121 So. 345, 9 La.App. 441. 

55 . Mass.—^Weston v. Boston, etc., 
R. Co., 76 N.E. 1050, 190 Mass. 298, 
112 Am.S.R. 330, 4 L.R.A.,N.S., 569, 

5 Ann.Cas. 825—Johnson v. Holy¬ 
oke, 105 Mass. 80, 

17 C.J. p 878 note 27. 

56. N.T.—Forth v. Talbot Boiler Co., 
161 N.T.S. 281. 

17 C.J. p 879 note 28. 

57. ‘‘Whether the two terms ‘rental 


value’ and ‘useable value* may be 
treated as equivalent terms when ap¬ 
plied to personal property so detained 
is a matter on which the authori¬ 
ties seem to differ.”—Perkins v. 
Brown, 177 S.W”. 1158, 132 Tenn. 294, 
298, L.R.A.1915P 723, Ann.Cas.l917A 
124. 

58. Conn.—Hawkins v. Garford 
Trucking Co., Inc., 114 A. 94, 96 
Conn. 337. 

58. Fla.—^A. Mortellaro & Co. v. At¬ 
lantic Coast Line R. Co., 107 So. 
528, 91 Fla. 230. 

La.—Maggio v. M. F. Bradford Motor 
Express, App., 171 So. 859, rehear¬ 
ing refused and modified on other 
grounds 172 So. 438—Blitz v. Mun¬ 
son, App., 159 So. 754. 

Mo.—Conley v. Kansas City Rys. 
Co., App., 259 S.W. 153, certiorari 
quashed State ex rel. Kansas City 
Rys. Co. V. Trimble, Sup., 260 S.W. 
746. 

Ohio.—Cincinnati Traction Co. v. 

Feldkamp, 19 Ohio App. 421. 

Tex.—^Webb-North Motor Co. v. 
Ross, Civ.App., 42 S.W.2d 1086, 
error dismissed. 

42 C.J. p 1294 note 39. 

Profit not measure 

The rental value .of the damaged 
vehicle, and not the net average 
profit plaintiff would have made, is 
the measure of damages for loss of 
use.—Naughton Mulgrew Motor Car 
Co. V. Westchester Fish Co., 173 N. 
Y.S. 437, 105 Misc. 595—^Hastings v. 
Taylor, 1S8 N.Y.S. 421. 

Cost of gasoline 

Although loss of usable value, 
while a disabled auto is being re¬ 
paired, is a proper item of damage, 
the cost of renting another during 
the period of repair, which includes 
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gasoline and the entire cost of up¬ 
keep, is not recoverable.—Goldshear 
V. Blank, 168 N.Y.S. 628. 

60. Tex.—Finley v. Beck, Civ.App., 
16 S.W.2d 90S. 

42 C.J.'p 12D4 note 41. 

61. Mass.—Antokol v. Barber, 143 
N.E. 350, 248 Mass. 393, 32 A.L.R. 
703. 

62. Conn.—Hansen v. Costello, 5 A. 
2d 880, 125 Conn. 386. 

42 C.J. p 1294 note 43. 

63. Conn.—Hawkins v. Garford 
Trucking Co., 114 A. 94, 96 Conn. 
337. 

42 C.J. p 1294 notes 44-46. 

Wear, tear, depreciation, and profits 

(1) The market rental value in¬ 
cludes necessarily a substantial al¬ 
lowance for wear, tear, and de¬ 
preciation to which plaintiff’s ve¬ 
hicle is not subjected during the 
period of loss of use.—Hawkins v. 
Garford Trucking Co., - Inc., 114 A. 
94, 96 Conn. 337—Cook v. Packard 
Motor Car Co., 92 A. 413, 88 Conn. 
590, L.R.A.1915C 319. 

(2) Rental value also includes a 
sum for overhead expenses and the 
profits of carrying on the business 
of renting motor vehicles, which are 

' improper items of recovery for loss 
of use.—Cook V. Packard Motor Car 
Co., supra. 

(3) The measure of damages is 
not such rental value less deduc¬ 
tions for these items, as, even had 
the owner been engaged in the busi¬ 
ness of renting motor cars, he would 
not necessarily rent every day or 
any given number of days.—Cook v. 
Packard Motor Car Co., supra—42 C. 
J. p 1295 note 49. 

(4) Necessarily the cost of all 
items, such as gasoline, oil and 
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the general upkeep of the veliicle.^^ here no sub¬ 
stitute motor vehicle can be hired in the market 
while plaiiitilt’s vehicle is being repaired, it is prop¬ 
er to award the amount of prolits lost in his busi¬ 
ness as a result of the deprivation of the use of his 
vehicle as the measure of damages therefor, where 
they can be clearly and certainly established,^^ but 
an award for loss of profits is erroneous in the ab¬ 
sence of a showing that no other vehicle could be 
had^^ or that the rental value could not be deter¬ 
mined.®^ It has also been held that it is not proper 
to estimate the value of the use of an automobile 
for a long period of time by proof of the value of 
such use by the day.®^ Damages for the loss of use 
of an automobile for a short time may be much 
greater proportionately than for a long period.®^ 

In measuring the damages resulting from the loss 
of use of a motor vehicle, it seems to be immate¬ 
rial whether plaintiff actually hired another car or 
expended money as a result of the loss of use of 
the vehicle damaged, or went without any car while 
repairs were being made,'^^ and his damages need 
not necessarily be pecuniary but if in fact no 
actual damage was suffered by reason of the depri¬ 
vation of use, no recovery can be had.'^^ When 


the motor vehicle is totally destroyed and there is 
a recovery for its full value, it is generally held 
that there can be no recovery for loss of use;'^^ 
and, according to some authority, where the differ¬ 
ence in value immediately before and after the ac¬ 
cident is recovered, there can be no recovery for 
the value of the use of the vehicle while being re¬ 
paired,”^ although in other jurisdictions this excep¬ 
tion is not made7^ 

Damages for loss of use of the car, together with 
other recovery, may exceed the value of the car 
damaged by defendant.'^® 

Detention of shipping. The best evidence of the 
damage suffered by detention of a vessel is the 
sum for which vessels of the same size and class 
can be chartered in the marketJ'^ In the absence 
of such a market value, the value of the use of the 
vessel to her owner in the business in which she 
was engaged at the time of the detention is a prop¬ 
er basis for estimating damages. 

d. Chaoracter of Claimant’s Interest 

Where plaintiff's right in the property involved Is 
limited to a special interest, his measure of damages must 
be controlled by the extent of his interest. 

Where plaintiff’s right in the property involved is 


the services of a driver, which may 
be included in the market rental 
value of a car, must he deducted.— 
Mastrianni v. Apothecaries Hall Co., 
14S A. S19, 109 Conn. 375. 

64. La.—Maggio v. K. P. Bradford 
Motor Express, App., 171 So. 859, 
rehearing refused and modified on 
other grounds 172 So. 438. 

K.Y.—Coldshear v. Blank, 168 N.Y. 
S. 628. 

65. Ohio.—Cincinnati Traction Co. 

V. Peldkamp, 19 Ohio App. 421. 
42 C.J. p 1295 note 52. 

66m Mo.—Conley v. Kansas City R. 
Co., App., 259 S.W. 153, certiorari 
quashed S.tat© v. Trimble, 260 S. 

W. 74€. 

67 . N.T.—^Naughton Mulgrew Motor 
Car Co. V. Westchester Fish Co., 
173 N.T.S. 437, 105 Misc. 595. 

68 - Tex.—Shell Petroleum Corpo¬ 
ration V. Clement, Civ.App,, 102 S. 
W.2d 289—Brown v. Specter, Civ. 
App., 70 S.W.2d 478. 

Lump sum for entire period held 
not objectionable.—Shell Petroleum 
Corporation v. Clement, Tex.Civ.App., 
102 S.W.2d 289. 

69. Tex.—Shell Petroleum Corpora¬ 
tion V. Clement, supra. 

76. Cal.—Meyers v. Bradford, 201 
P. 471, 54 Cal.App. 157. 

N'.Y.—Naughton Mulgrew Motor Car 
Co. V. Westchester Pish Co., 173 N. 
y.S. 437, 105 Misc. 595. 

42 C.J. p 1291 note 88. l 


However, it has been held that, 
where plaintiff’s automobile was in¬ 
jured through defendant’s negli¬ 
gence, evidence of what the ex¬ 
pense of hiring another automobile 
while plaintiff’s car was being re¬ 
paired would have been Is incompe¬ 
tent to determine plaintiff's loss, al¬ 
though money actually expended in 
the hire of another may be recov¬ 
ered.—Peters v. Streep, 138 N.Y.S. 
146. 

Purchase of new car 

Defendant, whose automobile was 
damaged in accident and who did not 
have it repaired but traded it in on 
price of new automobile, was not en¬ 
titled to recover in reconvention 
for rental value of automobile during 
period required to repair damaged 
one.—^Roll Osborn & Sons v. Howatt, 
La.App., 167 So. 466. 

71. Conn.—Cook v. Packard Motor 
Car Co., 92 A. 413, 88 Conn. 590, 
L.R.A.1915C 319. 

72» La.—Interurban Transp. Co. v. 
P. Strauss & Sons, App., 196 So. 
367—Carkuff v. Geophysical Serv¬ 
ice, App., 179 So. 490, 

N.Y.—Donnelly v. Poliakoff, 139 N. 

Y.S. 999, 79 Misc. 250. 

42 C.J. p 1292 note 90. 

73. La,—Burrage v. Tri-State 

Transit Co. of Louisiana, App., 149 
So. 125. 

Md.—Barnes v. United Rys. & Elec¬ 
tric Co, of Baltimore, 116 A. 855, 
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140 Md. 14—Barnes v. United R., 
etc., Co., 116 A. 855, 140 Md. 14. 

Mo.—German v. Centaur Lime Co., 
App., 295 S.W. 475. 

N.Y.—Colonial Motor Coach Corpo¬ 
ration V. New York Cent. R. Co.^ 
228 N.Y.S. 508, 131 Misc. 891. 

Ohio.—Johnson v. Thompson, 172 
N.E. 298, 35 Ohio App. 91. 

Tenn.—Smith v. Fisher, 11 Tenn. 
App. 273. 

74 . Iowa.—Pugh V. Queal Lumber 
Co., 188 N.W. 1, 193 Iowa 924. 

75. Ky.—Chesapeake & O. Ry. Co. v. 
Boren, 259 S.W. 711, 202 Ky. 348 — 
Louisville & I. R. Co. v. Schuester, 
209 S.W. 542, 183 Ky. 604, 4 A.L.R. 
1344. 

42 C.J, p 1292 note 93. 

76. Conn.—Doolittle v. Otis Eleva¬ 
tor Co., 118 A. 818, 98 Conn. 248. 

77- U.S.—The Conqueror, N.T., 17 

S.Ct. 510, 166 U.S. 110, 41 L.Bd. 
937. 

Ala.—Southern R. Co. v. Reeder, 44 
So. 699, 152 Ala. 227, 126 Am.S.R. 
23. 

Liability of charterer for loss or in¬ 
jury to vessel see the C.J.S. title 
Shipping § 52, also 58 C.J. p 236 
note 50~p 237 note 59. 

Right and amount of demurrage gen¬ 
erally see the C.J.S: title Shipping 
§ 220, also 58 C.J, p 602 note 70-p 
603 note 92. 

78. U.S.—The Conqueror, N.T., 17 
S.Ct, 510, 166 U.S. 110, 41 L.Ed 
937, 



25 C.J.S. DAMAGES §84 


limited to a special interest, his measure of damag¬ 
es must be controlled by the extent of his interest. 

§ 84 . Injuries to Real Property 

The measure of damages for a permanent Injury to 
real property Is usually the fair value of the property im¬ 
mediately before and immediately after the injury. The 
recovery for a temporary injury to real property Is meas¬ 
ured by the loss sustained by the owner, and may in¬ 
clude the cost of restoration if less than the difference In 
value, and the diminution in the value of the use and en¬ 
joyment or rental value of the property during the time 
the injury exists. 


79 . N.T.—Hyde v. Cookson, 21 Barb. 
92. 

17 C.J. p 880 note 49. 

SO. Colo.—Colorado Bridge & Con¬ 
struction Co. V. Preuit, 224 P. 222, 
223, 75 Colo. 90, citing Corpus Ju¬ 
ris. 

Ill.—Clark V. Public Service Co., 278 
IH.App. 426, 447, quoting Corpus 
Juris. 

Iowa.—^Watson v. Mississippi Riv¬ 
er Power Co., 156 N.W, 188, 174 
Iowa 23, L.R.A.1916D, 101. 

Tex.—Hall's Bayou Realty Corpora¬ 
tion V. James, Civ.App., 107 S. 
W.2d 1113, error refused. 

Utah.—Tripp v. Bagley, 282 P. 1026, 
1027, 75 Utah 42, citing Corpus 
Juris. 

“While the general rule is that 
damages to real estate are to be de¬ 
termined by finding the difference 
between its value before the injury 
and its value afterwards; it is not 
of universal application; there be¬ 
ing cases in which it would not do ' 
justice.”—Big Five Mining Co. v. 
Left Hand Ditch Co., 216 P. 719, 
720, 73 Colo. 545. 

81. Cal.—Barr v. Branstetter, 184 
P. 409, 42 Cal.App. 725. 

Colo.—Colorado Bridge & Construc¬ 
tion Co. V. Preuit, 224 P. 222, 75 
Colo. 90—Big Five Mining Co. v. 
Left Hand Ditch Co., 216 P. 719, 
73 Colo. 545. 

Mo.—Iven v. Winston Bros. Co., 
App., 48 S.W.2d 125. 

Okl.—Pulaski Oil Co. v. Edwards, 
217 P. 876, 92 Okl. 56. 

Duplication. 

Damages for destruction of water 
wheel and incident rights may be de¬ 
termined by taking cost of duplica¬ 
tion of power by some other method. 
—Texas Power Corporation v. 
Kuehler, Tex.Civ.App., 34 S.W.2d 
381, modified on other grounds, Com. 
App., 52 S.W.2d 76. 
faulty con-struction 

In action to recover for construc¬ 
tion of roof, owner counterclaiming 
for damages resulting from ram 
leaking through roof was entitled to 
recover for such damages, not as 
damages for breach of contract, but 
as damages wrongfully caused by 
contractors to owner’s building. 


Nees V. W'eaver, 269 N.W. 266, 

Wis. 492, 107 A.L.R. 1405. 

Recovery for various items held 
proper 

La.—Ellis V. New Orleans Great 
Northern R. Co., 126 So. 64, 169 
La. 797. 

A statute allowing recovery for 
damage to “property” does not au¬ 
thorize recovery for a loss of time 
or additional expenses caused by 
inability to use the highway. 
Me.--Weeks v. Shirley, 33 Me. 271. 
Mass.—^Brailey v. Southborough, 6 
Cush. 141. 

In action by tenant who erected 
building against subway contractor 
required by its contract with city to 
make good any damages done to 
adjacent buildings in course of con¬ 
struction, for injury to building oc¬ 
casioned by subway construction in 
adjacent street, wherein tenant in¬ 
troduced evidence concerning cost 
of repairing building and contractor 
did not show that diminution in 
value was less than cost of building, 
damages would be assessed on basis 
of cost of repair.—Bethlehem Prop¬ 
erties V. Patrick McGovern, Inc., 291 
N.Y.S. 217, 161 Misc. 111. 

Buildings generally see infra § 85 a. 

82 . Ala.—Fuller v. Fair, SO So. 814, 
202 Ala. 430—Illinois Cent. R. Co. 
V. Elliott, 82 So. 582, 17 Ala.App. 
134. 

Cal.—Revis v. I. S. Chapman &■ Co., 

I 19 P.2d 511, 130 Cal.App, 109. 
Colo.—Hoover v. Shott, 189 P. 848, 68 
Colo. 385. 

Ga.—Coleman v. Nail, 174 S.E. 178, 
49 Ga.App. 51. 

Ill.—^Wanless v. Peabody Coal Co., 
13 N.E,2d 996, 294 IlLApp. 401— 
Clark V. Public Service Co., 278 
IlLApp. 426, 447, quoting Corpus 
Juris—Richards v. Gundlach, 245 
Ill.App. 264, 267, citing Corpus Ju¬ 
ris. 

.Ky.—City of Harlan v. Eversole, 58 
S.W.2d 371, 248 Ky. 131—Jefferson 
County V. Pohlman, 49 S.W.2d 344, 
243 Ky. 556—Price Bros. v. City of 
Dawson Springs, 227 S.W. 470, 190 
Ky, 349. 

Mo.—Iven v. Winston Bros., App., 48 
S.W.2d 125—Thompson v. Granite 
Bituminous Paving Co., 203 S.W. 
496, 199 Mo.App. 356. 
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N.C.—Owens v. Blackwood Lumber 
Co., 193 S.E. 219, 212 N.C. 133— 
IVest Const. Co. v. Atlantic Coast 
Line Ry. Co., 116 S.E. 3, 185 N.C. 
43. 

N.D.—-Harke v. Ewald, 200 N.IW 
1009, 51 N.D. 828. 

Okl.— Avery v. Wallace, 224 P. 515, 
98 Okl. 155. 

Tenn.—Aycock et al. v. Nashville, 
Chattanooga & St, Louis Ry. Co., 
4 Tenn.App. 655. 

Tex.—Houston & T. C. R. Co. v. El¬ 
lis, 224 S.W. 471, 111 Tex. 15, af¬ 
firming, Civ.App., 160 S.W. 606— 
Hall's Bayou Realty Corporation 

V. James, Civ.App., 107 S.W’'.2d 

1113, error dismissed—Houston 
Belt & Terminal Ry. Co. v. Dai- 
done, Civ.App., 62 S.W.2d 524, er¬ 
ror dismissed—City of Corpus 
Christi v. Johnson, Civ.App., 54 S. 

W. 2d 865—Texas Power Corpora¬ 
tion V. Kuehler, Civ.App., 34 S.W^. 
2d 381, modified on other grounds, 
Com.App., 52 S.W.2d 76—Wichita 
Palls, R. & Fort Worth Ry. Co. v. 
Sparks, Civ.App., 12 S.W. 2d 1082, 
error dismissed—^TJ. S. Torpedo 
Co- V. Liner, Civ.App., 300 S.W. 
641, reversed on other grounds, 
Liner v. U. S. Torpedo Co., Com. 
App., 12 S.W.2d 552, affirmed. Com. 
App., 16 S.W.2d 519—Ft. Worth 
& D. C. Ry. Co. V. Speer, Civ.App., 
212 S.W. 762. 

Ya.—Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 50. 

17 C.J. p 881 note 51—43 C.J. p 1319 
note 53. 

83. U.S.—Carr v. U- S., D.C.Ky., 

! 28 F.Supp. 236. 

j Ala.—Fuller v. Fair, 80 So. 814, 
202 Ala. 430. 

Ariz.—City of Globe v. Rabogliatti, 

' 210 P. 685, 24 Ariz. 392. 

Ark.—Standard Oil Co. of Louisiana 
V. Goodwin, 299 S.W. 2, 174 Ark. 
603. 

I Fla.—^Atlantic Coast Line R. Co. v. 
Saffold, 178 So. 288, 130 Fla. 598. 
Ind.—Indiana Pipe Line Co. v. 
Christensen. 123 N.E. 789, 188 Ind. 
400. 

Iowa.—Grell v. Lumsden, 220 N-W. 
123, 206 Iowa 166. 

Kan.—^Kiser v. Phillips Pipe Line 
Co., 41 P.2d 1010, 141 Kan. 333. 

—City of Jackson v. Haddix, 133 
S.W.2d 547, 280 Ky. 436—Chicago, 


The measure of damages for injury to real prop¬ 
erty is not invariable,^® the amount to be awarded 
being such sum as will compensate the injured own¬ 
er for the detriment proximately caused thereby.^t 
Ordinarily, the difference between the fair value of 
the propert\7’ immediately before and immediately 
after the injury will be taken as the measure,®^ 
at least where the injur\" is permanent,^3 where 
the damage cannot he well expressed in specific 
items of injury, although it affects in a substantial 
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decree the value of the entire property as a 
Wlierc, however, the thin.^ which is destroyed or 
injured, although a part of the realty, has a dis¬ 
tinct value without reference to the realty on which 
it stands or from which it grows, the recovery is 
for the valtie or depreciation of value of the thing 
destroyed or injured, and not for the difference in 
the value of the land before and after the destruc- 


tion.SS 

Where the injury to real property is merely tem¬ 
porary, or where the property can be restored to 
its original condition, the measure of damages may 
be, or should include, the cost of restoration,^6 as 
where the injury is susceptible of remedy at a mod¬ 
erate expense and the cost of restoration may be 


St. L. & N. O. R. Co. V. Bullock, 
209 S.AV. 10S5, 222 Ky. 10—Reed v. 
Mercer County Fiscal Court, 295 
S.vr. 095. 220 Ky. 646, 54 A,L,R, 
1275—Nisbet v. Lbfton, 277 S.tV. 
S2S, 211 Ky. 4S7—Elkhorn & B. V. 
Ry. Co. V. Martin, 241 S.-VV. 344. 
195 Ky. 2 0. 

Mass.—Manning v. Woodlawn Ceme¬ 
tery Corporation, 131 X.E. 287, 
239 Mass. 5. 

Mich.—Tillson v. Consumers’ Power 
Co., 256 N.W. 801, 269 Mich. 53. 
Ohio.—City of Cincinnati y. tVright, 
2 Ohio N.P.,N,S., 53, affirmed 74 
Ohio St. 479, 78 KE. 1142, 51 
CincX.Bul. 139, 4 Ohio L.R. 19. 

Okl.—Greis v. Harjo, 94 P.2d 539, 
185 Okl. 474—City of Stillwater v. 
Cundiff, 87 P.2d 947, 184 Okl, 375— 
Mid-Continent Petroleum Corpora¬ 
tion V. Fisher, 84 P.2d 32, 183 Okl, 
638—Oklahoma Ry. Co. v. Woods, 
23 P.2d 217, 164 Okl. 215—Pulaski 
Oil Co. V. Edwards, 217 P. 876, 92 
Okl. 56. 

Pa.—Art Club of Philadelphia v. 
Heyman & Goodman, 190 A. 922, 
325 Pa. 587—Snyder v. Hunting¬ 
don Water Supply Co,, 72 Pa.Super. 
581—Sebree v. Huntingdon Water 
Supply Co., 72 Pa.Super, 553— 
Houser v. Locust Mountain Coal 
Co., 5 Schuylkill Reg. 87. 

Tex.—Lone Star Gas Co. v. Hut¬ 
ton, Com.App., 58 S.W.2d 19, re¬ 
versing, Civ.App., 37 S.W.2d 329— 
Town of Merkel v. Patterson, Civ, 
App., 56 S,W-2d 941, error refused 
—^Abilene & S. Ry. Co. v. Her¬ 
man, Civ.App., 47 S.W.2d 915, error 
dismissed—Morton Salt Co. v. Ly- 
brand, Civ.App., 292 S.W. 264— 
Knox V. Stephens County, Civ.App., 
284 S.W. 691—Gulf Pipe Line Co. 
V. Hurst, Civ.App., 230 S.W. 1024. 
Va.—Norfolk & W. R. Co, v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 160 
Va. 790. 

W.Va,—Swick v. West Virginia Coal 
& Coke Co., 7 S-R2d 697. 

Wyo.—Town Council of Town of 
Hudson V. Ladd, 263 P. 703, 37 
Wyo. 419. ’ I 

17 C.J. p 881 note 52— iZ C.J. p 1319 
note 60. 

Pexmaneait injury 

(1) A ‘"permanent injury” to real 
property as distinguished from a 
temporary or continuing one is one 
of such character and existing un¬ 
der such circumstances that it will 
he presumed to continue indefinitely. 


—Applegate v. Platte Valley Public 
Power & Irrigation Dist., 286 X.W. 
585, 136 Neb. 280. 

(2) An injury to land which in¬ 
conveniences the owner in its right 
and accustomed use, and requires 
time and expense to restore the land 
to its former condition, is permanent 
injury.—Howell v. City of Dothan, 
174 So. 624, 234 Ala. 158. 

(3) The damage is permanent 
when it cannot be abated.—City of 
Stillwater v. Cundiff, 87 P.2d 947, 
184 Okl. 375. 

(4) It cannot be presumed that a 
municipality will continue its tor¬ 
tious acts,—Diamond v. North Attle¬ 
borough, 107 N.E. 445, 219 Mass. 
587. 

Need not he perpetual 

There is a difference between a 
permanent injury and one that is 
perpetual, and a recovery can be had 
where an injury is permanent with¬ 
out its being perpetual.—Done Star 
Gas Co. V. Hutton, Tex.Com.App., 
58 S.W.2d 19, reversing, Civ.App., 
37 S.W.2d 329—Texas Pacific Coal 
& Oil Co. V. Taylor, Tex.Civ.App., 
47 S.W.2d 1110—Morton Salt Co. v. 
Lybrand, Tex.Civ,App., 292 S.W. 264. 

84 . Iowa.—Watson v. Mississippi 
River Power Co., 156 N.W. 188, 174 
Iowa 23, L.R.A.1916D 101. 

85. Fla.—^Atlantic Coast Line R. Co. 
V. Saffold, 178 So. 288, 130 Fla. 
598. 

Iowa.—Grell v. Lumsden, 220 N.W. 
123, 206 Iowa 166. 

Ky.—^Reed v. Mercer County Fiscal 
Court, 295 S.W. 995, 220 Ky. 6'46, 
54 A.L.R. 1275. 

Neb.—Koyen v. Citizens’ Nat. Bank, 
185 N.W. 413, 107 Neb. 274. 

Va.—Honaker Lumber Co. v. Kiser, 
113 S.B, 718, 134 Va. 50. 

Utah.—Tripp v. Bagley, 282 P. 1026, 
1028, 75 Utah 42, citing Corpus 
JTuris. 

17 C.J. p 882 note 54. 

86. Ala.—Fuller v. Fair, 80 So. 814, 
202 Ala. 430. 

Colo.—^Fort V. Brighton Ditch Co., 
246 P. 786, 787, 79 Colo. 462, cit¬ 
ing Corpus Juris —Five Min¬ 
ing Co. V. Left Hand Ditch Co., 216 
P. 719, 720, 73 Colo. 545, citing 
Corpus Juris. 

Iowa.—Grell v. Lumsden, 220 N.W. 
123, 206 Iowa 166. 
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Kan.—^Kiser v. Phillips Pipe Line 
Co., 41 P.2d 1010, 141 Kan. 333. 
Ky.—City of Jackson v. Haddix, 133 
S.W.2a 547, 280 Ky. 436—Reed v. 
Mercer County Fiscal Court, 295 
S.W. 995, 220 Ky. 646. 54 A.L.R. 
1275, quoting Corpus Juris. 

Okl.—Ponca City Milling Co. v, 
Krow, 267 P. 629, 131 Okl. 98. 

Pa.—Chesney v. Lehigh Valley Coal 
Co., 12 Pa.Dist. & Co. 722, 9 

Northumb.Leg.J. 76—^Houser v. Lo¬ 
cust Mountain Coal Co., 5 Schuyl¬ 
kill Reg. 87. 

Tenn.—Southern Ry. Co. v. Black 
Diamond Collieries, Inc., 9 Tenn. 
App. 225. 

Tex.—City of Pampa v. Long, Civ. 
App., 110 S.W.2d 1001—Gulf Pipe 
Line Co. v. Hurst, Civ.App., 230 S. 
W. 1024. 

17 C.J. p 882 note 55—43 C.J. p 1319 
note 55, p 1320 note 69. 

A ‘^temporary injury" is an in¬ 
jury which may be abated or discon¬ 
tinued at‘any time, either by the act 
of the wrongdoer or by the injured 
party.—^Applegate v. Platte Valley 
Public Power & Irrigation Dist., 285 
N.W. 585, 136 Neb. 280—17 C.J. p 
881 note 52 [cj. 

Evidence of cost of restoration. 

held not incompetent.—Springer 
Ditch Co. V. Wright, 247 P. 270, 31 
N.M. 457. 

Pull salary of overseer 
Where railroad property was in¬ 
jured by negligence in the con¬ 
struction of a street, it was held 
improper to include in the recovery 
the full salary of a railroad em¬ 
ployee during the time spent by 
him in overseeing repairs.—Cincin¬ 
nati V. Price Hill Inclined Plane R. 
Co., 21 Ohio Cir.Ct.,N.S., 673. 

Oil well 

Damages, for destruction of oil 
well is cost of reproduction, less 
salvage, but, if reproduction cost ex¬ 
ceeds value of well, it is market val¬ 
ue of well less salvage.—^American 
Glycerin Co. v. Kenridge Oil Co., 
Tex.Civ.App., 295 S.W. 633. 

Difference in value 

Where recovery is sought for a 
temporary injury to realty, evidence 
of the value of the property immedi¬ 
ately before and after the injury is 
incompetent, the measure of dam¬ 
ages being the cost of repairs.—• 
Chesapeake & O. Ry. Co. v. Childers, 
283 S.W. 113, 214 Ky. 36L 
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shown with reasonable certainty,^^ or where the 
cost of restoration is less than the diminution in the 
value of the property.^® Xhfg is particularly true 
where the adoption of the difference in value as the 
rneasure of damages would be difficult and uncer¬ 
tain,^^ or where the injury is not so much to the 
land itself as to improvements thereon.^o The re¬ 
covery is limited to the cost of restoring the prem¬ 
ises to their original condition and not to that of 
placing them in better condition than they were in 
originally.^^ The cost of restoration, however, can¬ 
not be adopted, where the cost of restoring the prop¬ 
erty would exceed the value thereof,or the actu¬ 
al damage sustained by plaintiff,or where restora¬ 
tion is impracticable.^^ The rule that the measure 
of damages should not exceed the value of the land 
must have reference to some entire tract, and not 
merely to the ground at the exact place of injury.95 
Depreciation of rental value. As bearing on the 


question of diminution of value, even in cases of 
permanent injury, diminution in the rental value of 
the premises may be shown.Where an injury to 
land is temporary, the measure of damages may be, 
or should include, the depreciation in the reasonable 
rental value of the land from the time of the in- 
jury.9" Where the injury is due to a continuing 
wrong for which successive recoveries be had, 
the measure of damages is not the diminution of the 
value of the land, but the diminution in its rental 
value.^s So, where land is injured by flowage and 
the deposit of debris thereon, the measure of dam¬ 
ages, according to some authorities, is the difference 
in rental value, where not greater than the cost of 
restoring the land to its original condition.^^^ 
Where lands are not commonly rented, diminution 
in rental value is not a reliable basis on which to 
estimate damages.^ 

Loss of use or enjoyment. Where the injury is 


87. Mo.—Thompson v. Granite 
Bituminous Paving Co., 203 S.W. 
496, 199 Mo.App. 356. 

Ohio.—City of Cincinnati v. Wright, 
2 Ohio N.P.,N.S., 53, affirmed 78 
N.B. 1142, 74 Ohio St. 479, 51 Cine. 
L. Bui. 139, 4 Ohio L.R. 19. 

XJtah.—Heywood v. Ogden Motor Car 
Co., 6 P.2d 171, 175, 78 Utah 564, 
citing Corpus Jiiris. 

17 C.J. p 882 note 56. 

Capability of replacement 

“Where property, a part of the 
realty to which it is attached, is de¬ 
stroyed without damage to the real¬ 
ty itself, and where the nature of 
the thing destroyed is such that 
it is capable of being replaced at 
once, and the cost of doing so is 
capable of reasonable ascertainment, 
the measure of damages for its neg¬ 
ligent destruction is the reasonable 
cost of replacing the property in like 
kind and quality."—Koyen v. Citi¬ 
zens’ Nat. Bank, 185 N.W. 413, 107 
Neb. 274. 

Cost not disproportionate 

In actions of tort for injuries to 
real property, where damaged prop¬ 
erty can be restored to the condi¬ 
tion it was in before the injury 
without cost disproportionate to the 
real injury, the cost of such restora¬ 
tion is the measure of damages.— 
Pine V. Beck, 117 A. 754, 140 Md. 
317, 25 A.L..R. 68. 

88. Mich.—Tillson v. Consumers’ 
Power Co., 256 N.W, 801, 269 Mich. 
53. 

Pa.—^Art Club of Philadelphia v. 
Heyman & Goodman, 190 A. 922, 
325 Pa. 587. 

Tenn.—Aycock et al. v. Nashville, 
Chattanooga & St. Bouis Ry. Co., 
4 Tenn.App. 665. 


89. Iowa.—Graessle v. 'Carpenter, 
30 N.W. 392, 70 Iowa 166. 

17 C.J. p 882 note 57. 

90. Neb.—Koyen v. Citizens* Nat. 

Bank, 185 N.W. 413, 107 Neb. 

274. 

17 C.J. p 882 note 58, 

91. Ky.—Jefferson County v. Pohl- 
man, 49 S.W.2d 344, 243 Ky. 556. 

Iowa.—Vermilya v. Chicago, etc., R. 
Co., 24 N.W. 234, 66 Iowa 606, 55 
Am.R. 279. 

92. Ariz.—City of Globe v. Rabog- 
liatti, 210 P. 685, 24 Ariz. 392, 

Pa.—Chesney v. Lehigh Valley Coal 
Co., 12 Pa.Dist. & Co. 722, 9 

Northumb.Leg.J. 76—^Houser v. 
Locust Mountain Coal Co., 5 
Schuylkill Reg. 87. 

17 C.J. p 882 note 69—43 C.J. p 1319 
note 56. 

Crreat expense 

Where an injury to realty cannot 
be repaired except at great expense, 
the measure of damages is the dif¬ 
ference between the value of the 
property before and after the in¬ 
jury.—Town Council of Town of 
Hudson V. Ladd/ 263 P. 703, 37 Wyo. 
419. 

93. Minn.—Heath v. Minneapolis, 
etc., R. Co., 148 N.W. 311, 126 
Minn. 470, L.R.A.1916E 977, 

Ohio.—City of Cincinnati v. Wright, 
2 Ohio N.P.,N.S., 53, affirmed 78 
N.E. 1142, 74 Ohio St.^479, 51 Cine. 
L.Bul. 139, 4 Ohio L.R. 19. 

17 C.J. P 883 note 60. 

94. Md,—^Fine v. Beck, 117 A. 754, 
140 Md. 317, 25 A.L.R. 68. 

17 C.J. p 883 note 61. 

95. Colo.—Colorado Bridge & Con¬ 
struction Co. V, Preuit, 224 P. 222, 
75 Colo. 90. 

96 . Md.—Bernstein v. Merekel, 95 
A. 55, 126 Md. 454. 

17 C.J. p 883 note 63. 
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97. Ark.—Standard" Oil Co. of 
Louisiana v. Goodwin, 299 S.W. 2, 
174 Ark. 60S. 

Kan.—Kiser v. Phillips Pipe Line 
Co., 41 P.2d 1010, 141 Kan. 333. 
Ky.—City of Pikeville v. Riddle, 255 
S.W. 63, 200 Ky. 395. 

Ohio.—City of Norwood v. Sheen, 
186 N.E. 102, 106, 126 Ohio St 
482, quoting Corpus Juris. 

Tex.—City of Tyler v. House, Civ. 

App., 64 S.W.2d 1007. 

W.Va.—Lyon v, Grasselli Chemical 
Co., 146 S.B. 57, 106 W^Va. 518. 

17 C.J. p 883 note 64—43 C.J. p 1319 
notes 54, 63, p 1320 note 64. 
Occupation by owner 
The depreciation in the rental val¬ 
ue of the property caused by a tem¬ 
porary injury has been used as the 
measure of damages, even though 
the premises were occupied by the 
owner.—Ue-Salme v. Union Electric 
Light & Power Co., 102 S.W.2d 779, 
232 Mo.App. 245. 

98. Ala.—Birmingham Water Works 
Co. V. Martini, 56 So. 830, 2 Ala. 
App. 652. 

Ark.—Kansas City, etc., R. Co. v. 
Cook, 21 S.W. 1066, 57 Ark. 387. 
Tex.—Gulf, etc., R. Co. v. Roberts, 
Civ.App., 86 S.W. 1052. 

17 C.J. p 883 note 65. 

99 . Ala. — Birmingham Water Works 
Co. V. Martini, 56 So. 830, 2 Ala. 
App. 652. 

Pa.—Elder v. Lykens Valley Coal 
Co., 27 A, 545, 157 Pa. 490, 37 Am. 
S.R. 742. 

Damages based on rental value 

Tenn.—Talley v. Baker, 3 Tenn.App.. 
321. 

' 1. N.Y.—Reisert v. New York, 71 
N-Y.S. 965, 35 Misc. 413, affirmed 
74 N.Y.S. 673, 69 App.Piv. 302, 
reversed on other grounds 66 N.E. 
731, 174 N.Y. 196. 
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temporary the measure of damages may include re¬ 
covery for the diminution in the value of the use of 
the premises during the time that the injury ex¬ 
ists,^ or during the period for which the action is 
brought.^ Where land is susceptible of more than 
one use, but the uses are necessarily incompatible, 
the amount of injury is to be determined on the 
basis of the availability of the land for its most 
valuable use.'^ Where defendant’s wrongful act has 
deprived plaintiff temporarily of the use and en¬ 
joyment of his property, plaintiff is entitled to re¬ 
cover therefor, and is not limited to the mere cost 
of restoring the property to its former condition.^ 
So, where plaintiff has been deprived of the use, of 
premises by reason of the injuries to them, he may 
recover their rental value for the time during which 
he is deprived of their use.® Damages for loss of 


use of property are to be measured by the injury 
actually sustained,^ and not by the value of its use 
for a purpose for which the owner did not design 
to use it.^ The claim for compensation cannot be 
met by showing that the damages would be lessened 
if the property were devoted to other uses.^ The 
measure of damages for a diminution of the en¬ 
joyment of premises occasioned by a wrongful act 
cannot, as a matter of law, be held to be equivalent 
to the interest on the amount by which the value 
of the premises has been diminished,^® 

Injury to part of tract. Unless circumstances 
render a division necessary, the logical and proper 
method of computing damages for injuries to a part 
of land is to treat the estate as a whole.^^ Where 
the injury is to but a small parcel composing part of 
a larger tract, which does not depreciate the mar- 


2 . Ariz.—United Verde Extension 
Mining Co. v, Ralston, 296 P. 262, 
265, 37 Ariz. 554, citing Corpus 
Juris. 

Ill.—Chicago V. Rust, 117 Ill.App. 
427. 

Kan.—^Kiser v. Phillips Pipe Line 
Co., 41 P.2d 1010, 141 Kan. 333. 
Ky.—City of Jackson v. Haddix, 
133 S.W.2d 547, 280 Ky, 436— 
Jefferson County v. Pohlman, 49 
S.W.2d 344, 243 Ky. 556. 

N.Y.—Decker v. State, 280 N.Y.S. 74, 
244 App.Div. 875. 

Pa.—Houser v. Locust Mountain 
Coal Co., 5 Schuylkill Reg. 87. 
Tex.—Coffman v. Gulf, C. & S. P- 
Ry. Co., Com.App., 23 S.W.2d 304, 
affirming Gulf, C. & S. F. Ry. 
Co. V. Coffman, Civ.App., 11 S,W.2d 
631—Gulf Pipe Line Co. v. Hurst, 
Civ.App., 230 S.W. 1024. 

Utah.—Tripp v. Bagley, 282 P. 1026, 
1028, 75 Utah 42, citing Corpus Ju¬ 
ris. 

17 C.J. P 883 note 68—43 C.J. p 1319 
note 63, p 1320 note 64. 

Iiesseued utility of premises 

N.Y.—^Williams v. State, 175 N.Y.S. 
560, 106 Misc. 19—^Noakes v. State, 
175 N.Y.S. 657, 104 Misc. 276. 

Premises occupied by owner 

(1) The text rule applies where 
the property damaged is occupied by 
the owner.—City of Pikeville v. Rid¬ 
dle, 255 S.W. 63, 200 Ky. 395. 

(2) Evidence respecting deprecia¬ 
tion in rental value under such cir¬ 
cumstances is improperly admitted. 
—Jefferson County v. Pohlman, 49 S. 
W.2d 344, 243 Ky. 556. 

Value of use 

Measure of damages for being de¬ 
prived of use and occupancy of 
house should be measured by value 
of use destroyed during time occu¬ 
pant was deprived thereof.—Gulf, C. 
& S. P. Ry. Co. V- Coffman, Tex.Civ. 
App., 11 S.W.2d 631, affirmed Coff¬ 


man V. Gulf, C. & S. F. Ry. Co., Com. 
App., 23 S.W.2d 304. 

3. Tex.—Lone Star Gas Co. v. Hut¬ 
ton, Com.App., 58 S.W.2d 19, re¬ 
versing, Civ.App., 37 S.W.2d 329. 

Recovery of prospective damages 
see supra § 31. 

Abatable cause of injury 

(1) Where a cause of injury is 
abatable either by expenditure of 
labor or money, the same is not 
permanent, and the owner is en¬ 
titled to recover therefor only such 
damage as has accrued on account 
of the impaired loss of use of his 
property up to the time of the com¬ 
mencement of the action, and the 
measure of value of the property 
before and after such injury is not 
the true measure of damage.—Ponca 
City Milling Co. v. Krow, 267 P. 629, 
131 Okl. 98—City of Cushing v. 
High, 175 P. 229, 73 Okl. 151—Ponca 
Refining Co. v. Smith, 174 P. 268, 73 
Okl. 6—17 C.J. p 881 note 52 [c]. 

(2) “Where an injury to land is 
caused by a situation that has been 
created by a defendant, and such 
an injury will continue as long as 
such a cause exists, and the cause 
is not permanent but is one that 
can be remedied at the option of the 
defendant, then damages should not 
be awarded once and for all time 
upon the theory that the injury to 
the land is permanent, but should 
be limited to the actual injury sus¬ 
tained to the date of the writ. In 
such cases, the diminution in the 
value of the use of the land is the 
correct measure of damages.”— 
Ryder v. Town of Lexington, Mass., 
21 N.E.2d 382, 388. 

4. N.H.—Barker v. Publishers' Pa¬ 
per Co., 103 A. 757, 78 N.H. 571, 
L.R.A,1918B, 709. 

17 C.J. p 883 note 69. 

5. Ark.—Ross v. St. Louis, etc., R. 
Co., 179 S.W. 353, 120 Ark. 264. 

Ohio.—City of Cincinnati v. Wright, 
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2 Ohio N.P.,N.S., 53, affirmed 74 
Ohio St. 479, 78 N.E. 1142, 51 Cine. 
L.Bul. 139, 4 Ohio L.R. 19. 

17 C.J. p 883 note 70. ‘ 

ITnpleasaiit conditions 
As regards damages for unpleas¬ 
ant conditions resulting from inter¬ 
ference with comfort of occupant of 
premises, question is not effect on 
particular occupant but on ordinary 
people acting reasonably under con¬ 
ditions.—Sturtevant v. Ford, 182 N. 
E. 560, 280 Mass. 303. 

6. Ariz.—Gila Water Co. v. Gila 
Land & Cattle Co., 238 P. 336, 28 
Ariz. 531. 

Ark.—Dilday v. David, 12 S.W.2d 
899, 178 Ark. 898. 

Tex.—Ft. Worth & D. C. Ry. Co. v. 

Speer, Civ.App., 212 S.W. 762. 

17 C.J. p 883 note 71. 

7 . Cal.—Sacchi v. Bayside Lumber 
Co., 108 P. 885, 13 Cal.App. 72. 

17 C.J. p 884 note 72. 

8. Me.—^Worcester v. Great Palls 
Mfg. Co., 41 Me. 159, 66 Am.D. 
217. 

17 C.J. p 884 note 73. 

9. Mich.—Bissell v. Ford, 141 N.W. 
860, 176 Mich. 64. 

10 . D.C.—Moore v. Langdon, 17 D. 
C. 6—Hetzel v. Baltimore, etc., R. 
Co., 17 D.C. 1. 

11. N.H.—Barker v. Publishers’ Pa¬ 
per Co., 103 A. 757, 78 N.H. 571, 
L.R.A.1918E, 709. 

Original and permanent injury 
It seems that only in cases of 
original and permanent injury to 
land is the measure of damages the 
difference in market value in the en¬ 
tire tract, immediately before and 
after the injury; and that this rule 
applies to an injury to the freehold 
as distinguished from an interfer¬ 
ence with the comfortable use and 
enjoyment of the property.—Thomp- 
[ son v. Illinois Cent. R. Co., 179 N. 

I W. 191, 191 Iowa 35. 
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ket value of the entire tract, the measure of dam¬ 
ages must be based on the portion destroyed.^^ 

Obstruction of access. As a general rule, the 
damages occasioned by an obstruction of access to 
the premises is to be measured by the depreciation 
in rental value occasioned by such obstruction,!^ al¬ 
though the recovery is not necessarily limited to 
such depreciation.!^ Where obstruction of access 
causes injury to business, the damage may be meas¬ 
ured by the depreciation in the profits of the busi¬ 
ness.!® 

Character of claimanfs interest. The measure 
of damages for injuries to property may vary ac¬ 
cording to the nature of the claimant\s right.!^ 
The owner of the freehold may recover for a per¬ 
manent injury,!'^ but one having merely a pos¬ 
sessory right is limited to a recovery for the injury 
to his use and enjoyment.!^ 

Double damagesj of course, are not legally re¬ 
coverable for injuries to realty.!^ Plaintiff can¬ 
not have a recovery for permanent depreciation 
of the value of his premises, and also for the cost 
of restoration to their former condition.^o So, 
where damages, because of the diminished enjoy¬ 
ment or use of the property, are claimed and also 
damages for permanent injury, the two awards 
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must not be allowed to overlap.2! Likewise, where 
a recovery for permanent injury is had, consist¬ 
ing of the increased value of the land, no recovery 
for its decreased rental value is permitted.-^ 
Where, however, the injury is not permanent, the 
landowner, in addition to the cost of restoring the 
premises to their original condition, may recover 
compensation for the loss of use,^^ or for deprecia¬ 
tion in rental value,pending restoration. There 
cannot be a recovery of the full value of land per¬ 
manently destroyed and also for loss of crops sub¬ 
sequently planted thereon,nor for the loss in val¬ 
ue of the use of land and for the loss of the pros¬ 
pective increase in weight of cattle pastured there¬ 
on. 26 So, where soil is wrongfully taken and re¬ 
moved from land, the owner cannot recover both 
the market value of the soil severed and the dimi¬ 
nution of the market value of the land.2'3' Where, 
however, timber is removed, the damages may in¬ 
clude a sum for the amount of loss occasioned by 
the cutting and removing of the timber and also 
for the leaving of rubbish scattered on the land.26 
Where there are several elements of damages, the 
jury should be instructed that in no event may the 
damages recovered exceed the value of the land.2^ 
Where by reason of a rise in the value of land in 
the vicinity plaintiff's property is worth as much 


12. Cal.—Gordon v. Perkins, 171 P. 
698, 36 Cal.App. 90, 

13. Colo.—Jackson v. Kiel, 22 P. 
504, 13 Colo. 378, 16 Am.S.R.#207, 
6 L,.R.A. 254. 

Ky.—Bannon v. Murphy, 3S S.W. 
889, 18 Ky.L. 989. 

Tex.—Houston, etc., R. Co, v. Lack¬ 
ey, 33 S.W. 768, 12 Tex.Civ.App. 
229. 

14. Colo.—Jackson v. Kiel, 22 P. 
504, 13 Colo. 378, 16 Am.S.R. 207, 
6 L.R.A. 254. 

17 C.J. p 884 note 77. 

15. Mass.—French v. Connecticut 
River Lumber Co., 14 N.E. 113, 
145 Mass. 261. 

17 C.J. p 884 note 78. 

16. Ky.—Jones v. Whitaker, 133 S, 
W. 223, 141 Ky. 484. 

17 C.J. P 894 note 75. 

Homestead right 

Surviving husband’s homestead 
right in children's interest in de¬ 
stroyed property is governed by 
measure of damages applicable to 
life estates.—Coifman v. Gulf, C. & 
S. F. Ry. Co., Tex.Com.App., 23 S.W. 
2d 304, affirming, Civ.App., Gulf, C. 
& S. F. Ry. Co. V. Coffman, 11 S. 
W.2d 631. 

17. Ala.—Guest v. Guest, 176 So. 
289, 234 Ala. 581. 

Pa.—Seely v. Alden, 61 Pa. 302, 100 
Am.D. 642. 


18. Ind.—Cleveland, etc., R. Co. v. 
Born, 96 N.E. 777, 49 Ind.App. 
62. 

17 C.J. p 894 note 77. 

Life estate 

Proper measure of damages for 
destruction of property in case of 
life estate therein is generally right 
to use of proceeds.—Coffman v. Gulf, 
C. & S. F. Ry. Co., Tex.Civ.App., 23 
S.W.2d 304, affirming Gulf, C. & S. F. 
Ry. Co, v, Coffman, Civ.App., 11 S. 
W.2d 631. 

Homestead right 

Damages for destruction of prop- ; 
erty in which surviving husband had j 
homestead right were recoverable j 
on basis of six per cent interest on 
total value.—Coffman v. Gulf, C. & 
S. F. Ry. Co., supra. 

16. Fla.—^Atlantic Coast Line R. Co. 
V. Saffold, 178 So, 288, 290, 130 
Fla. 598, citing Corpus OTnris. 

20. Ala.—Illinois Cent. R. Co. v. El¬ 
liott, 82 So. 582, 17 Ala.App. 134. 

Pla.—^Atlantic Coast Line R. Co. v. 
Saffold, 178 So. 288, 290, 130 Fla. 
598, citing Corpus Juris- 
La.—Ellis V. New Orleans Great 
Northern R. Co., 126 So. 64, 169 
La. 797. 

17 C.J. p 884 note 79. 

21. N.H.—Barker v. Publishers' Pa¬ 
per Co., 103 A, 757, 78 N.H. 571, 
L.R.A.1918E. 709. 
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Pa.—Seely v. Alden, 61 Pa. 302, 100 
Am.D. 642. 

Profits 

Where plaintiff recovered for the 
depreciation in the market value of 
his land resulting from a permanent 
injury thereto, he could not recover, 
in addition, for loss of annual profits 
from crops.—Manning v. Woodiawn 
Cemetery Corporation, 131 N.E. 287, 
239 Mass. 5.. 

22. Tex.—Lone Star Gas Co. v. 
Hutton. Com.App., 58 S.W.2d 19, 
reversing, Civ.App., 37 S.W.2d 329. 

23 . Tex.—Gulf Pipe Line Co. v. 
Hurst, Civ.App., 230 S.W. 1024. 

17 C.J. p 884 note 81. 

24 . Iowa.—Brown Land Co. v. 
Lehman, 112 N.W. 185, 134 Iowa 
712, 12 L.R.A.,N.S., 88. 

17 C.J. p 884 note 82. 

25 . Colo.—Larimer, etc., Irr. Co. v. 
Landers, 141 P. 517, 26 Colo.App. 
1 . 

26 . Iowa.—^Vogt V. Grinnell, 98 N. 
W. 782, 123 Iowa 332. 

27 . Ga.—^Atlanta v. Holcomb, 93 S. 

E. 259, 20 Ga.App. 601—Atlanta v. 
Swiney, 93 S.E. 24, 20 Ga,App. 

415. 

28. Ind.—Halstead v. Sigler, 74 N.E. 
257, 35 Ind.App. 419. 

29 . Ga.—Louisville, etc., R. Co. v. 
Hughes, 84 S.E. 451, 14-3 Ga. 206. 
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or more after the injury than it was before, he is 
not for that reason deprived of compensation, but 
the measure of his recovery is the difference in 
the value of the land as it is and as it would be if 
uninjured.SO 

§ 85 , - Particular Kinds o£ Property 

a. Buildings and other structures 

b. Crops 

c. Trees and shrubs 

d. Pasture and meadow land 

e. Soil 

a. Buildings and Other Structures 

The measure of damages for injury to, or destruction 
of, buildings or other structures is the amount of the 
loss, which may be the difference in the value of the 
premises before and after the injury, the value of the 
building or structure, or, where practicable, the cost of 
restoration. 

While primarily the amount of recovery for the 
injury to destruction of a building is the amount 
of the loss,^^ no hard and fast rule can be laid 
down for all cases as to the measure of damages.32 


There is some variance in the authorities as to 
the correct measure of damages, due in part to 
a variance of opinion as to whether the building is 
to be considered in connection with the land on 
which it is placed, or as distinct therefrom. Where 
the owmership of the building and of the land is 
in the same person, or where the building is con¬ 
sidered as a part of the real estate, the measure of 
damage in case of a partial or total destruction of 
the 'building has been held to be the difference in 
the value of the land immediately before and after 
the injury,^^ and this is particularly the case 
where restoration of the buildings is impossible or 
impracticable.^^ On the other hand, sometimes on 
the theory that buildings have a value apart from 
the realty on which they stand,35 it has also been 
held, particularly where the buildings are de¬ 
stroyed without other injury to the freehold, 
that the value of the buildings destroyed 
is to be taken as a measure of damages.^^ 
In some jurisdictions this rule has been applied 
where the action is brought for injury to buildings 
as apart from the realty, although the rule first 


30 . Ky.—Crabtree Coal Min. Co. v. 

Hanby, 90 S.W. 226, 28 Ky.L. 

687. 

31. Kan.—^Kennedy v. Treleaven, 
175 P. 977, 103 Kan. 651. 

Ky.—Price Bros. v. City of Dawson 
Springs, 227 S.W. 470, 190 Ky. 349. 
La.—Prescott v. Central Contracting 
Co., Ill So. 269. 162 La. 885. 

17 C.J*. p 885 note 90. 

Kouse undergoing repairs 

Where a house being repaired by 
a contractor was destroyed by fire 
through the negligence of the con¬ 
tractor’s servants, permitting the 
owner to recover as damages the 
value of the property immediately 
before the fire was error, as the 
owner, not yet having accepted the 
work, was only entitled to the value 
■of the house before the repairs were 
made.—Hege v. Newsom, 170 N.HJ. 
■336, 97 Ind.App. 465. 

Insurance money received for fire 
loss was evidence of amount of fire 
loss.—Wight V. H, G. Christman Co., 
221 N.W. 314, 244 Mich. 208. 

32. TJ.S.—Cameron, Joyce & Co. v. 
McLouth, C.C.A.I1L, 70 F.2d 6. 

Neb.—Davenport v. Intermountain 
Ry. Light & Power Co., 187 N.W. 
905, lOS Neb. 387. 

17 C.J. p 885 note 91. 

33. Ill.—Clark v. Public Service Co., 
278 IlLApp. 426. 

Neb.—Davenport v. Intermounlain 
Ry. Light & Power Co., 187 N.W. 
905, 108 Neb. 387. 

Tex.—Texas & N. O. R. Co. v, Jeff 
Chaison Town-Site Co., Civ.App., 
290 S.W. 892, affirmed in part and 


reversed in part on other grounds, 
Com.App., 298 S.W. 399. 

17 C.J. p 885 note 92. 

34- Neb.—Davenport v. Intermoun¬ 
tain Ry. Light & Power Co., 187 
N.W. 905, 108 Neb. 387. 

17 C.J. p 885 note 93. 

Where injury is permanent, the 
measure of damages is the differ¬ 
ence in the value of the land.— 
O’Donnell v. Oliver Iron Mining Co., 
262 N.W. 728, 273 Mich, 27. 

35. U.S.—-Chicago & N. W. R. Co. 
V. Kendall, Minn., 186 F. 139, 108 
C.C.A, 251. 

36. Ark.—^Missouri Pac. R. Co. v. 

Wood, 263 S.W. 964, 165 Ark. 

240. 

Cal.—Sickles v. Mt. Whitney Power 
• & Electric Co., 170 P. 599, 177 
Cal. 278. 

Iowa.—^Walters v. Iowa Electric Co., 
212 N.W. 884, 203 Iowa 471. 

Kan.—^Kennedy v. Treleaven, 175 P. 
977, 103 Kan. 651. 

Ky.—Union Light, Heat & Power 
Co. V. Heving, 62 S.W.2d 789, 250 
Ky. 223—Hunt-Forbes Const. Co. 

V, Martt, 57 S.W,2d 37, 247 Ky. 376 

—Conn v. Lexington Utilities Co., 
25 S.W.2d 370, 233 Ky. 230— 

Springfield Water & Electric Light 
Co. V. Campbell Bros., 292 S.W. 
829, 219 Ky. 290—Prestonsburg Su¬ 
perior Oil Gas Co. V. Vance, 284 S. 

W. 405, 215 Ky. 77, 47 A.L.R. 483— 
Illinois Cent. R. Co. v. Nuckols, 
279 S.W. 96*4, 212 Ky. 564. 

Mo.—Schaefer v. Prazier-Davis 
Const. Co.-, App., 125 S,W.2d 897— 
Thompson v. St. Louis-San Fran¬ 
cisco R. Co., App., 268 S.W. 885. 
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Ohio.—State ex rel. Board of Edu¬ 
cation V. Raine, 12 Ohio Cir.Ct. 
426. 5 Ohio Cir.Dec. 561. 

S.C.—Hall V. Seaboard Air Line Ry. 
Co., 119 S.E. 910, 126 S.C. 330,‘ 33 
A.L.R. 292. 

Va.—Jeffress v. Virginia Ry. & Pow¬ 
er Co., 104 S.E. 393, 127 Va. 694. 
17 C.J. p 885 note 95. 

“Wl^ere the extent of the loss oc¬ 
casioned by the destruction of the 
building is in issue, it would seem 
more productive of fair and ration¬ 
al verdicts to limit the field of in¬ 
vestigation to original and reproduc¬ 
tion cost prices of the building, its 
depreciation through wear and tear, 
and to evidence showing the necessi¬ 
ty of such building to the reasonable 
enjoyment and use of the farm. In 
other words, the measure of dam¬ 
ages is the value of the building 
destroyed. The value of a building 
must be determined, however, by the 
reasonableness of its use, as well 
as the evidence showing the original 
and reproduction cost less deprecia¬ 
tion and other material evidence 
which tends .to inform the jury on 
the subject of value.”—Cameron, 
Joyce & Co. v. McLouth, C.C.A.Ill., 
70 F.2d 6, 9, 

Measure is not cost of repairs 

Mo.—^Rosen v. Kroger Grocery & 
Baking Co., App., 5 S.W.2d 649, 
652, citing Corpus Juris. 

Where restoration is impracticable 

Ohio.—Northwestern Ohio Natural 
Gas Co. V. First Congregational 
Church of Toledo, 184 N.E. 612, 126 
Ohio St. 140. 
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stated, based on diminution of the value of the 
real estate, is also recognized.^'^ Indeed, the two 
methods have been declared to be a distinction 
without a difference, as the results obtained are 
the same under either method,3S although a possi¬ 
ble difference in the results obtained has also been 
pointed out.^^ Where the building can be restored 
to substantially the condition it was in prior to the 
injury,at least where less than the diminution 
in the value of the building,^^ and, in some juris¬ 
dictions, even in case of the destruction of the 
building, where it may be at once replaced at an 
ascertainable cost and there has been no damage 


to the realty,'^- the measure of damages may be 
the cost of restoration, together, in a proper case, 
with the loss of rental, or diminution in the 
value of the use of the property,*^during the 
time required for repairs, with a deduction, of 
course, if such be the case, for the cost of restor¬ 
ing the property with new material more valuable 
than that destroyedff^ Where a building is with¬ 
out market value, its real or ordinary cash value 
is to be obtained from a consideration of other 
factors, such as its cost, the uses to which it has 
been put, and its age, condition, and location 


37. Tex.—^Wilson v. Modica, Civ. 
App., 80 S.W.2d 411—Taylor v. 
Gossett, Civ.App., 269 S.W. 230. 

17 C.J. p 885 notes 96, 97. 

Rule 3iot exclusive 

While recog-nizing- that it is prop¬ 
er to establish the damage for the 
burning of a house by ascertaining 
the value of the premises immediate¬ 
ly before and immediately after the 
fire, it has also been held that such 
rule is not exclusive, and that a 
recovery of the value of the house 
is proper.—Gulf, C. & S. F. Ry. Co. 
V. CofCman, Tex.Civ.App., 11 S.W.2d 
631, affirmed Coffman v. Gulf, C. & S. 
F. Ky. Co., Com.App., 23 S.W.2d 
304. 

38. Tex.—Taylor v. Gossett, Civ. 
App., 269 S.W. 230. 

33. Kouse on business bloclk 

“It is very manifest that the 
difference between the value of 
the real estate before, and its value 
after, the injury would not generally 
afford a fair rule for measuring the 
damages. It might often happen 
that a certain character of building 
would add nothing to the market 
value of the real estate upon which 
It is situated. For example, a cheap 
dwelling house, on a valuable lot in 
a business block, would possibly de¬ 
preciate the salable value of the 
lot to the extent of the cost of re¬ 
moving it, yet it could not be fair¬ 
ly said that the house had no value, 
though it added nothing to the mar¬ 
ket value of the lot.”—Matthews v. 
Missouri Pac. R. Co., 44 SW. 802, 
807, 142 Mo. 645. 

40. Ga.—City of Macon v. Hawes, 
108 S.B. 479, 27 Ga.App. 379. 

Ill.—Richards v. Gundlach, 245 Ill. 
App. 264—Gerrard v. Porcheddu, 
243 Ill.App, 562. 

Ky.—Brooks-Calloway Co. v. Car- 
roll, 29 S.W.2d 592, 235 Ky. Al¬ 
cona V- Lexington Utilities Co., 25 
S.W.2d 370. 233' Ky. 230—Ben 

Gorham & Co. v. Carter, 14 S.W.2d 
749, 228 Ky. 214—States Corpora¬ 
tion V. Shull, 287 S.W. 210, 216 Ky. 
57—^Adams & Sullivan v. Sengel, 
197 S.W. 974, 177 Ky. 535, 7 A.L. 
R. 268. 


La.—Reisz v. Kansas City Southern 
R. Co., 88 So. 120, 14S La. 929— 
Lambert v. American Box Co., SI 
So. 95, 144 La. 604, 3 A.L.R. 612. 
Mass.—^Hebbard v. McDonough, 139 
N.B. 512, 245 Mass. 204. 

Mich.—O'Donnell v. Oliver Iron Min¬ 
ing Co., 262 N.W. 728, 273 Mich. 
27—Tillson V. Consumers' Power 
Co., 256 N.W. 801, 269 Mich. 53. 
Neb.—^Wendt v. Yant Const. Co., 249 
N.W. 599, 125 Mich. 277. 

Ohio.—Northwestern Ohio Natural 
Gas Co. V. First Congregational 
Church of Toledo, 184 N.E. 512, 
126 Ohio St. 140. 

Wash.—Teter v. Olympia Lodge No. 
1, I. O. O. F., 80 P.2d 547, 195 
Wash. 185. 

Wis.—Zindell v. Central Mut. Ins. 
Co. of Chicago, 269 N.W. 327, 222 
Wis. 575, 107 A.L.B. 1116. 

17 C.J. p 885 note 98. 

<3ost of repairs made by plaintiff 
is not the limit of damages for in¬ 
jury to building where building was 
not restored to former condition.— 
Gibert v. Evens & Howard Fire Brick 
Co., 260 S.W. 790, 214 Mo.App. 207. 

Injury to roof 

Ky.—Ben Gorham & Co. v. Garter, 
14 S.W.2d 749, 228 Ky. 214. 

Rule inapplicable 

Where plaintiff's piles in a river 
were destroyed by defendant and re¬ 
placed by plaintiff, the rule as to re¬ 
pairing damaged property is inap¬ 
plicable.—Swain v. Mehl, 200 Ill.App. 
496. 

41. N.T.—^Bethlehem Ih*operties v. 
Patrick McGovern, Inc., 291 N.T.S. 
217, 161 Misc. 111. 

Pa.—^Keats v. Luzerne County Gas 
Co., 29 Pa.Super. 480. 

17 C.J. p 885 note 98. 

Conversely, where the diminution 
in the value of the building is less 
than the cost of repair, such diminu¬ 
tion in value is the proper measure 
of damages. 

Tenn.—Murray v. Patterson, 72 S.W. 

2d 558, 18 Tenn.App. 30. 

Wis.—^Hickman v. Wellauer, 171 N. 
W. 635, 169 Wis. 18. 


. 42 , Ariz.—City of Globe v.- Rabog- 
liatti, 210 P. 6S5, 24 ArIz. 392. 

In Kentucky 

' (1) An instruction awarding such 

sum in damages as reasonably re¬ 
quired to replace a destroyed barn 
has been criticized as authorizing 
the recovery of a sum sufficient to 
enable plaintiff to replace the barn 
with a new barn.—Illinois Cent. R. 
Co. V. Nuckols, 279 SW. 964, 212 
Ky. 564. 

(2) Under similar circumstances, 
it has also been held that the more 
accurate measure of damages is the 
reasonable cost of restoring a de¬ 
stroyed barn to the condition it was 
before the lire.—Taulbee v. Camp¬ 
bell, 44 S.W.2d 275, 241 Ky. 410. 

43 . Ky.—Price Bros. v. City of 
Dawson Springs, 227 S.W. 470, 190 
Ky. 349—Adams & Sullivan v. 
Sengel, 197 S.W. 974, 177 Ky, 535, 

7 A.L.R. 268. 

17 C.J. p 8S6 note 99. 

44 . Ariz.—City of Globe v. Rabog- 
liatti, 210 P. 6S5, 24 Ariz. 392. 

Ky.—States Corporation v. Shull, 287 
S.W. 210, 216 Ky. 57—Price Bros, 

V. City of Dawson Springs, 227 S. 

W. 470, 190 Ky. 349—Adams & 

Sullivan v. Sengel, 197 S.W. 974, 
177 Ky. 535, 7 A.L.R. 268. 

I 17 C.J. p 886 note 1. 

I 45 . La.—Reisz v. Kansas City 

I Southern R. Co., 88 So. 120, 145 
I La. 929—Palmetto Moss Factory 
V. Texas & P.' Ry. Co., 82 So. 700, 
145 La. 555. 

Better building 

The measure of damages for the 
destruction of a house is the cost 
to reproduce it and the value of the 
use while this is being done; but 
where an old building is destroyed 
by negligence of another, the owner 
is not entitled to recover judgment 
sufficient to pay for the erection of 
a better building than that destroyed. 
—rEgelhoff V. Ogden City, 267 F. 
1011, 71 Utah 511. 

46. Ky.—Prestonsburg Superior Oil 
Gas Co. V. Vance, 284 S.W, 405, 

I 215 Ky. 77, 47 A.Ii.E. 4S3. 
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The price at which the owner has contracted to 
sell it is not controlling.^'^ The cost of a new 
building to replace an old one may be shown as a 
guide to a correct estimate of the value of the old 
building,'^® except where from the character of the 
building destroyed or damaged such evidence would 
be misleading as to the true measure of damages. 
Where a structure appropriate to a particular use 
and sufficient therefor has been destroyed, the 
measure of damages may be the cost of replacing 
it, without taking into consideration the difference 
in value between the old and a new structure of the 
kind involved.^^ Where the injury is to a partly 
finished building, the rental value of the building 
when completed according to the plans is not a 
proper element to be considered.^^ 

Where the ownership of the building and the 
land is not in the same person, the measure of 
damages has been held to be the reasonable mar¬ 
ket value of the building less the cost of remov¬ 
al,and the value of the wrecked material re¬ 
stored to plaintiff.^^ Under such circumstances, 
the measure of damages has also been held to be 
the value the building would have possessed had 
it been moved, less the cost of moving.^^ 


Fences, According to some authorities, the 
measure of damages for the destruction of a fence 
is the cost of replacing it in its former condition,^^ 
while, according to other authorities, it is the val¬ 
ue of the fence, 56 which value, it has been said, is 
not the market value of the fence but the value of 
the fence as an inclosure to plaintiff's land.5'^ An¬ 
other measure of damages which has been adopted 
is the difference between the value of the land be¬ 
fore and after the injury.^s Under the rule that 
the measure of damages is the value of the fence, 
the cost of a different kind of fence to replace one 
destroyed 59 or one inclosing more land 50 cannot 
be recovered. Where the destruction of a fence 
leaves the premises unenclosed, it has been held 
that there may also be a recovery for the loss of 
the use of the premises during the time necessary 
to replace the fence.51 

b. Crops 

The measure of damages for the destruction of, or 
wjury to, a crop is its value at the time and place of de¬ 
struction. 

The measure of damages for the entire destruc¬ 
tion of a growing crop is its value at the time and 
place of destruction.52 A similar rule applies in 


Mich.—Fite v. N'orth River Ins. Co., 
165 N'.W. 705, 199 Mich. 467. 

17 C.J. p 886 notes 3-8. 

Abandoned depot 

Cost of replacement, less de¬ 
preciation, was erroneous measure 
for determining damages to aban¬ 
doned depot building destroyed by 
fire. Circumstances showing age of 
building and its usefulness should be 
considered in determining its value. 
—Olds v. Von der Hellen, 263 P. 907, 
127 Or. 27G, modified on other 
grounds 270 P. 497, 127 Or. 276. 

Ziack of market value 

Before actual value of building, 
wrongfully torn down, can be shown 
by owner under proper allegations 
in his action for damages, it must 
appear that there was no market val¬ 
ue thereof.—^Wilson v. Modica, Tex. 
Civ.App., 80 S.W.2d 411. 

47. Mich.—Fite v. North River Ins. 
Co., 165 N.W. 705, 199 Mich. 467. 

48 . Ky.—Louisville & N. R. Co. v. 
New York Home Ins. Co., 142 S.W. 
398, 146 Ky. 281. 

17 C.J. p 886 note 10. 

49. Ill.—Chicago & N. W. R, Co. v. 
Davis, 78 IlLApp. 58. 

50 . U-'S.—Paxson Co. v. Cumberland 
County, N.J., 201 P. 656, 120 C.C.A. 
84. 

Mo.—Knoche v. Pratt, 187 S.W. 578, 
194 Mo.App. 300. 

17 C.J. p 886 note 12. 

Btulding regulations 

Garage owners suing for damages 


to garage were entitled to recover 
increased cost of reconstruction due 
to lawful regulations which did not 
permit rebuilding with same walls, 
notwithstanding repairs put garage 
in better condition than it was be¬ 
fore injury where, because of de¬ 
fendants’ objections, proof was ex¬ 
cluded showing amount of increase 
in value due to that better condition. 
—Zindell v. Central Mut. Ins. Co. 
of Chicago, 269 N.W. 327, 222 Wis. 
575, 107 A.L.R. 1116. 

51 . Mass.—^Bennett v. Clemence, 6 
Allen 10. 

52. Cal.—Gosliner v. Briones, 204 P. 
19, 187 Cal. 557. 

17 C.J, p 886 note 14. 

53 . Ky.—Ohio Valley Electric R. Co. 
V. Scott, 189 S.W. 7, 172 Ky. 183, 
L.R.A.1917C 1038. 

17 C.J. p 886 note 14, 

54. Tex.—Heidelberg v. Newton, Civ. 
App., 292 S.W. 909. 

55. Ky.—Reed v. Mercer County 
Fiscal Court, 295 S.W. 995, 220 
Ky. 646, 54 A.L,R. 1275. 

Tenn.—^Union Traction Co. v. Gwalt- 
ney, 1 Tenn.App. 612. 

17 C.J. p 886 note 15. 

56 . S.C.—Hall V. Seaboard Air Line 
Ry. Co., 119 S.B. 910, 126 S.C. 330, 
33 A.L.R. 292. 

Tex,—^W. R. Pickering Lumber Co. v. 

Bussey, Civ.App., 294 S.W. 665. 

17 C.J. p 886 note 16. 

57. Tex.—Gulf, C- & S. F. R. Co. v. 
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Wallace, 37 S.W. 382, 14 Tex.Civ. 
App. 386. 

58- Iowa.—Swanson v. Keokuk & 
W. R. Co., 89 N.W. 1088, 116 Iowa 
304—Bradley v. Iowa Cent. R. Co., 
82 N.W. 996, 111 Iowa 562. 

17 C.J. p 886 note 18. 

59. Ind.—Ohio & M. R. Co. v. Trapp, 
30 N.E. 812, 4 Ind.App. 69. 

17 C.J. p 887 note 19. 

60. Tex.— "W. R. Pickering Lumber 
Co. V. Bussey, Civ.App., 294 S.W. 
665. 

61. Mo.—^Waters v. Brown, 44 Mo. 
302—^Wiggins v. St. Louis, M. & S. 
E. R. Co., 95 S.W. 311, 119 Mo. 
App. 492. 

62. Ariz.—Beville v. Allen, 237 P. 
184, 185, 28 Ariz. 397, citing Cor¬ 
pus Juris. 

Cal.—Pay v. Cox, 188 P. 623, 45 Cal. 
App. 696. 

Colo.—^Hoover v, Shott, 189 P. 848, 
68 Colo. 385. 

Conn.—Alfred Atmore Pope Foun¬ 
dation V. New York, N. H. & H. 
R. Co.. 138 A. 444, 106 Conn. 423. 
Idaho.—Mahaffey v. Carlson, 228 P. 
793, 795, 39 Idaho 162, citing Cor¬ 
pus Juris —Kingsbury v. Bacon, 
224 P. 438, 38 Idaho 701. 

Ill.—Zuidema v: Sanitary Dist. of 
Chicago, 223 Ill.App. 138. 

Ky.—Long's Ex’rs v. Bischoff, 127 S. 
W.2d 851, 855, 277 Ky. 842, quoting 
Corpus Juris. 

La.—Louisiana Farms Co. v. Yazoo 
& M. V. R, Co., 154 So. 445, 448, 
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case of the destruction of a matured crop.^^ The 
measure of damages to a growing crop which is 
injured but not rendered worthless is the differ¬ 
ence between the^ value of the crop before and 
after the injury at the time and place thereof.6*^ 
In either case, under the rules as to the allowance 
of interest as an element of damages generally, 
see supra § 53, interest from the date of injury 
may be included in the measure of damages.^5 
cording to the great weight of authority, the 
amount of loss must be determined as of the time 


of the injury hence the market value at the time 
of maturity does not in itself furnish a proper 
measure of damages,^7 although there is language 
in some of the decisions susceptible of such con- 
struction.^S 

While the rules as stated are simple, some dif¬ 
ficulty has arisen as to the admissibility and ef¬ 
fect of evidence as to the value at the time of iii- 
jury.69 It is obvious that the true value of a 
growing and unmatured crop must be arrived at 
from a consideration of numerous facts,among 


179 La. 539, citing: Corpus Juris 
—MurfC V, Louisiana Hig-hway 
X^Jommission, App., 146 So. 328, 330. 
citing Corpus Juris rehearing 
denied 146 So. 767. 

Mo.—Boggs V. Missouri-Kansas-Tex- 
as Ry. Co., 80 S.W.2d 141, 144, 336 
Mo. 576, citing Corpus Juris —Uhr- 
han V. Morie, App., 293 S.W. 483. 
Or.—Laur v. Walla Walla Irr. Co., 
247 P. 753, 118 Or. 520—Hall v. 
Brown, 202 P. 719, 721, 102 Or, 
389, quoting Corpus Juris. 

Pa.—Chesney v. Lehigh Valley Coal 
Co., 12 Pa.Dist. & Co. 722, 9 

Northumb.L.J. 76. 

Tex.—Shell Pipe Line Corporation v. 

Harris, Civ.App., 68 S.W.2d 236. 

17 C.J. p 887 note 21. 

Measure of value of realty see infra 

§ 88 . 

Cost of planting should not enter 
into measure of damages.—XJhrhan 
V. Morie, Mo.App., 293 S.W. 483— 
17 C.J. p 887 note 21 Cb]. 

63. Ark.—Brown v. Arkebauer, 31 

S.W.2d 530, 182 Ark. 354. 

ISTeb,—Pulliam v. Miller, 187 Isr.W. 

925, 108 Neb. 442, 

17 C.J. p 887 note 22. 

64. Cal.—Staub v. Muller, 60 P.2d 
283, 7 Cal.2d 221. 

Idaho.—Call v. Coiner, 251 P. 617, 43 
Idaho 320—Mahaffey v. Carlson, 
228 P. 793, 795, 39 Idaho 162, cit¬ 
ing Corpus Juris. 

Ky.—Long's Ex’rs v. Bischoft, 127 
S.W.2d 851, 855, 277 Ky. 842, quot¬ 
ing Coirpus Juris. 

Tex.—Twin City Fire Ins. Co. v. 
Turnbow, Civ.App., 135 S.W.2d 
641—^Abilene <& S. Ry. Co. v. Her¬ 
man, Civ.App., 47 S.W,2d 915, error 
dismissed—Bowman & Blatz v. 
Raley, Civ.App., 210 S.W. 723. 

17 C.J. p 888 note 23. 

Proper method of determining 
damages sustained in partial loss of 
crops is to ascertain probable yield 
but for negligence of defendant, 
and then to inquire what amount 
was actually produced under cir¬ 
cumstances, along with necessary 
expense of cultivation, harvesting, 
and marketing, and deduct such 
amount from what yield should have 
been.—^Wichita Falls & Oklahoma 
Ry. Co. V. Pepper, Civ.App., 101 S.W. 


2d 365, affirmed 135 S.W.2d 79, 134 

Tex. 360—International-Great North¬ 
ern R, Co. V. Reagan, Civ.App., 36 

S.W.2d 564, affirmed 49 S.W.2d 414, 

121 Tex. 233. 

Utah.—Bigler v. Fryer, 25 P.2d 598, 
82 Utah 380, 

65. La.—Murff v. Louisiana High- 
•way Commission, App,, 146 So. 328, 
rehearing denied 146 So. 767. 

Tex.—Gerhart v. Harris County, Civ. 
App., 244 S.W. 1103, affirmed Har¬ 
ris County V. Gerhart, 283 S.W. 
139, 115 Tex. 449—Bowman & Blatz 
V. Raley, Civ.App., 210 S.W. 723. 

17 C.J. p 888 note 25. 

66. U.S.—Ralston v. United Verde 
Copper Co., D.C.Ariz,, 37 P.2d 180, 
affirmed, G-G.A., United Verde Cop¬ 
per Co. V. Ralston, 46 F.2d 1. 

Ark.—Missouri Pac. R. Co. v. Nich¬ 
ols, 279 S.W. 354, 170 Ark. 1194. 

Ill.—Chicago & R. I. R. Co. v. Ward, 
16 Ill. 522—Zuidema v. Sanitary 
List, of Chicago, 223 Ill.App. 138. 

La.—Boudreaux v. Thibodeaux, 89 
So. 250, 149 La. 400, citing Cor¬ 
pus Juris. 

Mo.—Heisserer v. Missouri Pac. R. 
Co., App., 294 S.W, 132, 

Neb.—Kern v. Frenchman Valley Irr. 
Dist., 248 N.W. 812, 125 Neb. 30— 
Pulliam V. Miller, 187 N.W. 925, 
108 Neb. 442. 

Okl.—Bowles V. Browri, 102 P.2d 837 
—H. F. Wilcox Oil & Gas Co. v. 
Murphy, 97 P-2d 84—Crow v. Dav¬ 
idson, 96 P.2d 70. 126 A.L.R. 123— 
Magnolia Petroleum Co. v. Jones, 
91 P.2d 769, 185 Okl. 309—Gar¬ 
rett V. Haworth, 83 P.2d 822, 183 
Okl. 569—Johnson Oil Refining Go. 
V. Wilcoxson, 49 P,2d 108, 173 Okl. 
514—Chicago, R. L & P. Ry. Co, v. 
Turner, 33 P.2d 612, 613, 168 Okl. 
465, citing Co3:pus Juris. 

Or.—Hall V. Brown. 202 P. 719, 721, 
102 Or. 389, quoting Corpus Juris. 

Pa.—^Andes v. Andes, 173 A, 452, 
457, 114 Pa,Super. 165, citing 

Corpus Juri«, 

Tenn.^—Chicago M. & G. R. Co. v. 
Wheeler, 1 Tenn.App. 100. 

Utah.—Sharp v. Canakis Gianulakis, 
225 P. 337, 63 Utah 249. 

Va.—City of Portsmouth v. Weiss, 
133 S.E. 781, 145 Va. 94. 

17 C.J. p 888 note 26. 
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67 . La.—Boudreaux r. Thibodeau, 
89 So. 250, 149 La. 400, citing Cor¬ 
pus Juris. 

17 C.J. p SSS note 27. 

68. Ariz.—Peppers Fruit Co. v. 
Charlebois, 4 P.2d 905, 39 Ariz. 
195. 

Wash.—Brace v. Pederson, 197 F. 

625, 115 Wash. 523. 

17 C.J, p 888 note 28. 

Xiess cost of tilling, etc- 

(1) “The rule is established in 
this state that in the case of grow¬ 
ing crops by the wrong of another 
the measure of damages is the 
value of the crops at the time of 
the loss, which is estimated by de¬ 
termining the market value at the 
time of maturity and subtracting 
therefrom the cost of tilling, harvest¬ 
ing, and marketing."—Joechung v. 
Louie Pong Co., 226 P. 726, 728, 130 
Wash. 154. 

(2) Admission of testimony as to 

plaintiff's profits, derived from 
about the same area of land and the 
testimony of a neighbor as to what 
the profits from the flooded land 
should have been, was not such a 
divergence from the usual rule as to 
require a reversal.—Rodia v. City of 
Seattle, 212 P. 1065, 123 Wash. 

659. 

69 *. Va.—City of Portsmouth v. 

Weiss, 133 S.E. 781, 145 Va. 94. 
17 C.J. p 888 note 29. 

TO. Cal.—Zvolanek v. Bodger Seeds, 
42 P.2d 92, 5 Cal.App.2d 106. 
Idaho.—Kingsbury v. Bacon, 224 P. 
438, 38 Idaho 701. 

Ill.—Zuidema v. Sanitary Dist. of 
Chicago, 223 Ill. App. 13 8. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Turner. 33 P.2d 612, 613, 168 Okl. 
465, citing Corpus Juris- 
17 C.J. P 888 note 30. 

Plants iu process of development 
In action for injuries to special 
varieties of sweet peas which were 
in process of development to future 
status which would be productive 
of seed with market value, testi¬ 
mony as to amount of ground space 
occupied, method of producing them 
as hybrids by means of cross-pollina¬ 
tion, manner of raising them, amount 
and value of time expended., and 



DAMAGES 


25 C.J.S. 


§ 85 

which are the kind of crops which the land will 
ordinarily yield,the probable yield under proper 
cultivation/^ the average yield per acre of similar 
land in the neighborhood cultivated in the same 
way,'^2 the stage of advancement at which the crop 
was when injured or destroyed,'^^ the expenses 
which would have been incurred after the injury 


in fitting the crop for market and transporting it 
to market,the market value of the crop,'^'^ the 
market value of the probable crop without the in¬ 
jury at the time of maturity,'^^ and circumstances 
bearing on the probability of maturing the crop 
in the absence of the injury.'^® 


rental value of land used, was prop¬ 
erly admitted.—Zvolanek v. Bodg-er 
Seeds, 42 P.2d 92, 5 Cal.App.2d 106. 

In Texas it is well settled that 
the proper measure of damages for 
the wrongful destruction of a grow¬ 
ing crop IS the value of the crop as 
it stood on the ground at the time 
and place of its destruction, such val¬ 
ue to be determined by the probable 
yield of the crop and its reasonable 
market value when matured, less the 
cost of cultivating, harvesting, and 
marketing.—Twin City Fire Ins. Co. 
V. Turnbow, Civ.App., 135 S.W.2d 
641—Shell Pipe Line Corporation v. 
Harris. Civ.App., 68 S.W.2d 236— 
Abilene & S. Hy. Co. v. Herman, Civ. 
App., 47 S.W.2d 915, error dismissed 
—International-Great Northern R. 
Co. V. Reagan, Civ.App., 36 S.W.2d 
564, affirmed 49 S.W.2d 414, 121 Tex. 
233—^Western Oil Fields Corporation 
V. Nowlin, Civ.App., 288 S.W. 554— 
Gerhart v, Harris County, Civ.App., 
244 S.W. 1103, affirmed Harris Coun¬ 
ty V. Gerhart. 283 S.W. 139, 115 Tex. 
449—Ft. Worth & D. C. Ry. Co. v. 
Speer, Civ.App., 212 S.W. 762—Bow¬ 
man & Blatz v. Raley, Civ.App., 210 
S.W. 723. 

71. Ill.—Chicago & R. I. R. Co. v. 
Ward, 16 Ill. 522. 

17 C.J. p 889 note 31. 

72. U.S.—United Verde Copper Co. 
V. Ralston, C.C.A.Ariz., 46 F.2d 
1, affirming, D.C., Ralston v. Unit¬ 
ed Verde Copper Co., 37 F.2d 180. 

Idaho.—Kingsbury v. Bacon, 224 P, 
438, 38 Idaho 701. 

Okl.—Bowles V. Brown, 102 P.2d 
837—H. F. Wilcox Oil & Gas Co. 
V. Murphy, 97 P.2d 84—Crow v. 
Davidson, 96 P.2d 70, 126 A.L.R. 
123—Magnolia Petroleum Co. v. 
Jones, 91 P.2d 769, 185 Okl. 309— 
^ Garrett v. Haworth, S3 P.2d 822, 
183 Okl. 569—Chicago, R. I. & P. 
Ry. Co. V. Turner, 33 P.2d 612, 168 
Okl. 465—Laur v. Walla Walla Irr. 
Co., 247 P. 753, 118 Okl. 520. 

Tex.—Gerhart v. Harris County, Civ. 
App., 244 S.W. 1103, affirmed Har¬ 
ris County V. Gerhart, 283 S.W. 139, 
115 Tex. 449—Bowman & Blatz v. 
Raley, Civ.App., 210 S.W. 723. 

Va.—City of Portsmouth v. Weiss, 
133 S.E. 781, 787, 145 Va. 94, citing 
Corpus Juris. 

17 C.J. p 889 note 32, 

73. Cal.—Fay v. Cox, 188 P.. 623, 45 
Cal.App. 696. 

Mo.—Uhrhan v. Morie, App., 293 S.W. 
483, 


Wis.—Peacock v. Wisconsin Zinc Co., 
188 N.W. 641, 177 Wis. 510. 

17 C.J. p 889 note 33. 

74 . Cal.—Miller & Lux v. Pinelli, 
257 P. 573, 575, 84 Cal.App. 42, 
citing Corpus Juris. 

17 C.J. p 889 note 34. 

75 . U.S.—United Verde Copper Co. 

V. Ralston, C.C.A.Ariz., 46 P.2d 
1, affirming, D.C., Ralston v. Unit¬ 
ed Verde Copper Co., 37 F.2d 180. 

Ariz.—Seville v. Allen, 237 P. 184, 
28 Ariz. 397. 

Cal.—Fay v. Cox, 188 P. 623, 45 

Cal.App. 696—Strecker v. Gaul, 170 
P. 646, 35 Cal.App. 619. 

Idaho.—Kingsbury v. Bacon, 224 P. 
438, 38 Idaho 701. 

Iowa.—Farley v. City of Des Moines, 
203 N.W. 287, 199 Iowa 974. 

Mo.—Uhrhan v. Morie, App., 293 S. 

W. 483—^Alcorn v. St. Louis & H. 
R. Co., 284 S.W. 510, 219 Mo.App. 
657. 

Neb.—Pulliam v. Miller, 187 N.W. 
925, 108 Neb. 442. 

Okl.—Bowles V. Brown, 102 P.2d 
837—H. F. Wilcox Oil & Gas Co. 
V. Murphy, 97 P.2d 84—Crow v. 
Davidson, 96 P.2d 70, 126 A.L.R. 
123—Magnolia Petroleum Co. v. 
Jones, 91 P.2d 769, 185 Okl. 309 
—Garrett v. Haworth, 83 P.2d 822, 
183 Okl. 569—Chicago, R. I. & P. 
Ry. Co. V. Turner, 33 P.2d 612, 168 
Okl. 465. 

Or.—Laur v. Walla Walla Irr. Co„ 
247 P. 753, 118 Or. 520. 

Tex.—Gerhart v.. Harris County, Civ. 
App., 244 S.W* 1103, affirmed Har¬ 
ris County V. Gerhart, 283 S.W. 
139, 115 Tex. 449—Bowman & 

Blatz V. Raley, Civ.App., 210 S.W. 
723. 

Utah.—Sharp v. Canakis Gianulakis, 
225 P. 337, 63 Utah 249. 

[ Va.—City of Portsmouth v. Weiss, 
133 S.E. 781, 787, 145 Va. 94, cit¬ 
ing Corpus Juris. 

Wash.—Brace v. Pederson, 197 P. 

625, 115 Wash. 523. 

16 C.J. p 889 note 35. 

76 . U.S.—United Verde Copper Co. 
V. Ralston, C.C.A.Ariz., 46 F.2d 1, 
affirming, D.G., Ralston v. United 
Verde Copper Co., 37 P.2d 180. 

Cal.—Strecker v. Gaul, 170 P. 646, 
35 Cal.App. 619. 

Ill.—Chicago R. I. R. Co. v. Ward, 

16 Ill. 522. 

Neb.—Pulliam v. Miller, 187 N.W. 
925, 108 Neb. 442. 

Okl.—Bowles V. Brown, 102 P.2d 
837—F. Wilcox Oil & Gas Co. 
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V. Murphy, 97 P.2d 84—Crow v. 
Davidson, 96 P.2d 70, 126 A.L.R. 
123—Magnolia Petroleum Co. v. 
Jones, 91 P.2d 769, 185 Okl. 309— 
Garrett v. Haworth, 83 P.2d 822, 
183 Okl. 569—Chicago, R. I. & P. 
Ry. Co. V. Turner, 33 P.2d 612, 
168 Okl. 465. 

Tex.—Gerhart v. Harris County, Civ. 
App., 244 S.W. 1103, affirmed Har¬ 
ris County V. Gerhart, 283 S.W. 
139, 115 Tex. 449—Bowman & 

Blatz V. Raley, Civ.App., 210 S.W. 
723. 

Utah.—Sharp v. Canakis Gianulakis, 
225 P. 337, 63 Utah 249. 

Wash.—Brace v. Pederson, 197 P. 

625, 115 Wash. 523. 

17 C.J. p 890 note 36. 

77. Ill.—Chicago & R. I. R. Co. v. 
Ward, 16 Ill. 522. 

17 C.J. p 890 note 37. 

78. Ark.—Missouri Pac. R. Co. v. 
Nichols, 279 S.W. 354, 170 Ark. 
1194. 

Cal.—Fay v. Cox, 18$ P. 623, 45 
Cal.App. 696—Strecker v. Gaul, 
170 P. 646, 35 CahApp. 619. 

Idaho.—Kingsbury v. Bacon, 224 P. 
438, 38 Idaho 701. 

Iowa.—Parley v. City of Des Moines, 
203 N.W. 287, 199 Iowa 974. 

Mo.—Jones v. Chicago, B. & Q. R. 
Co., 125 S.W.2d 5, 343 Mo. 1104, 
reversing, App., 100 S.W.2d 617— 
Reed v. Cullor, App., 32 S.W.2d 296 
—Uhrhan v. Morie, App., 293 S.W. 
483—^Alcorn v. St. Louis & H. R. 
Co., 284 S.W. 510, 219 Mo.App. 

657. 

Okl.—Bowles V. Brown, 102 P,2d 837 
—H. F. Wilcox Oil & Gas Co. v. 
Murphy, 97 P.2d 84—Crow v. Dav¬ 
idson, 96 P.2d 70, 126 A.L.R. 123— 
Magnolia Petroleum Co. v. Jones, 
91 P.2d 769, 185 Okl. 309—Garrett 
V. Haworth, 83 P.2d 822, 183 Okl. 
569. 

Or.—Laur v. Walla Walla Irr. Co., 247 
P. 753, 118 Or. 520. 

Tex.—Gerhart v. Harris County, Civ. 
App., 244 S.W. 1103, affirmed Har¬ 
ris County V. Gerhart, 283 S.W. 
139, 115 Tex. 449—Bowman & 

Blatz V. Raley, Civ.App., 210 S.W. 
723. 

Utah.—Sharp v. Canakis Gianulakis, 
225 P. 337, 63 Utah 249. 

Va.—City of Portsmouth v. Weiss, 
133 S.E. 781, 787, 145 Va. 94, cit¬ 
ing Corpus Juris. 

17 C.J. p 890 note 38. 


79. U.S.—Gulf, C. & S. F. R. Co. 
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Rental value and cost of production. There is 
some authority to the effect that the value of a 
crop may be arrived at by taking the rental value 
of the land with the cost of labor and materials 
up to the time of destruction expended in pro¬ 
ducing the crop, with interest at the legal rate 
thereon,8but by other authorities this measure 
is specifically rejected,8i and it has been further 
held that the damages to a growing crop cannot 
be measured by the cost of bringing a similar crop 
to a like stage of maturity,®^ or by the value of the 
money, labor, or time expended on the crop prior 
to the time of injury.83 According to another rule 
which has some recognition, the cost of replace¬ 
ment is the proper measure of damages for injury 
to a crop during that portion of the season in 
which it is possible to reproduce the crop.84 When 
crops totally destroyed are so immature as to 
have no market value, but it is too late in the sea¬ 
son to replant, cultivate, and mature crops of the 
kind usually produced upon the land,^^ or where 
by reason of the injury plaintiff was prevented 
from planting a crop,86 the measure of damages 
may be the rental or usable value of the land. 

Continuing injuries. Where a crop is injured, 
from time to time throughout its growing season 
until its maturity, but is not destroyed, so that it 
is cultivated throughout the season, harvested and 
marketed, the damage may be measured by the 
difference between the value at maturity of the 
probable crop if there had been no injury and the 
value of the actual crop at that time, less the ex¬ 
pense of fitting for market that portion of the 
probable crop which was prevented from maturing 
by the injury.87 
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Nciu crop. Where a new crop is planted after 
the old one has been destroyed, the person inflict¬ 
ing the injury is entitled, in the mtasiire of dam¬ 
ages, to credit for the profit on the new crop; that 
is, the difference between the value of such new 
crop less the cost of producing, gathering, and 
marketing the same.^^ 

Perennial crops. Wliere a perennial crop is de¬ 
stroyed it has been held that the measure of dam¬ 
ages is the difference in the value of the land with 
the growing crop and its value after the destruc¬ 
tion thereof.8J^ It has also been held that proof 
of the value of the perennial crops destroyed to 
the land for the purpose of occupancy is proper.^*"^ 
Damages to a perennial crop, such as alfalfa, are 
not limited to the value of one cutting.®^ 

Cost of avoiding damage. W'here means are 
available whereby plaintiff could at moderate cost 
have avoided damage to his crop, whether adopted 
or not, such expense may constitute his measure 
of damages,^- Avoidable consequences generally 
see supra § 35. Matters which may be shown in 
mitigation of damages for torts are hereinafter 
discussed in § 98. 

c. Trees and Shrubs 

The measrure of damages for the destruction of trees 
differs in the various jurisdictionsr and the measure may 
vary according to the kind of tree injured or destroyed. 

According to some authorities the measure of 
damages for the destruction of trees, valuable for 
timber purposes, is the difference in the value of 
the land before and after the injury,®^ the value 
of the trees being admissible upon the question of 
depreciation in the value of the land.^'^ A similar 


V. McGowan, 11 S.W. 336, 73 Tex. 
355, 362. 

17 C.J. p 890 note 39. 

* 80. S.C.—Horres v. Berkeley Chem¬ 
ical Co., 35 S.E. 500, 57 S.C. 189, 

52 L..R.A.,N.S., 36. 

17 C.J. p 890 note 40 
What prudent man would give 
It is proper to prove what a pru¬ 
dent man would have given for the 
crop destroyed, at the time, provided 
he should have it secure from tres¬ 
pass, and have the right to cultivate 
and secure it.—Chicago & R. I. R. Co. 
V. Ward, 16 Ill. 522. 

81. Cal.—Teller v. Bay & River 
Dredging Co., 90 P. 942. 151 Cal. 
209, 12 I^.R.A.,N.S., 267, 12 Ann. 
Cas. 779. 

17 C.J. p 891 note 41. 

82. Ind.—Chicago & E. R. Co. v, 
Barnes, 38 N.E. 428, 10 Ind.App. 
460. 

83. Okl.—^Missouri, O. & G. R. Co. v. 


Brown, 136 P. 1117, 41 Okl. 70, 
50 D.R.A„N.S., 1124. 

17 C.J- p 891 note 43. 

84. Idaho,—Collins v. Twin Falls 
North Side Land & Water Co., 152 
P. 200, 28 Idaho 1. 

Mo,—Adam v. Chicago, B. & Q. R. 
Co., 122 S.W. 1136, 139 Mo.App. 
204. 

85. Ark.—St. Louis, I. M. & S. R. Co. 
V. Saunders, 107 S.W. 194, 85 Ark. 
111 . 

La,—Grounds v. Louisiana Highway 
Commission, 157 So. 385, 387, 180 
La. 670, quoting Ckjrpus Juris. 

86. Okl.—Garrett v. Haworth, 83 P. 
2d 822, 183 Okl. 569. 

87. Wis.—^Peacock v. Wisconsin 

Zinc Co., 188 N.W. 641, 177 Wis. 
510. 

17 C.J. p 891 note 46. 

88. Tex.—^International-Great North¬ 
ern R. Co. V. Reagan, Civ.App., 36 
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S.W.2d 564, affirmed 49 S.W.2d 411, 
121 Tex. 233. 

89. Colo.—Hoover v. Shott, 189 P. 
848, 68 Colo. 385. 

17 C.J. p 891 note 47. 

90 . Ariz.—Seville v. Allen, 237 P. 
184, 28 Ariz. 397. 

91 . Ariz.—Gila Water Co. v. Gila 
Land & Cattle Co., 249 P. 751, 30 
Ariz. 569. 

92 . Raking hay 

Where plaintiff could have raked 
his hay to higher ground at mod¬ 
erate expense and thus avoid damage 
from flooding caused by defendant, 
such cost constitutes his measure 
of damage.—Lisko v. Uhren, 204 S. 
W. 101, 134 Ark. 430. 

93. Md.—^Patterson v. Baltimore & 
O. R. Co., 105 A. 159, 133 Md. 
276. 

17 C.J. p 891 note 48. 

94. N.J.—^Busche v. New York, S. & 



DAMAGES 


25 C.J.S. 


§ 85 

rule has been applied to ornamental and shade 
trees,and to orchards or fruit trees.Other 
authorities make a distinction between growing- and 
matured forest trees, holding that an injury to, or 
destruction of, growing trees is an injury to the 
freehold itself, and the measure of damages is the 
difference in the value of the land before and after 
the injury, while, where forest trees have reached 
maturity, the measure of damages for their de¬ 
struction in case there is no appreciable injury to 
the soil is the value of such trees apart from the 
value of the land.^*^ Other authorities, without 
adverting to any distinction between matured and 


growing trees, hold that the measure of damages 
for the destruction of forest trees is their market 
value, rather than the difference between the val¬ 
ue of the land before and after destruction.^^ ^ 
like rule is applied in some jurisdictions to both 
forest and fruit trees,and the measure of dam¬ 
ages for injury to an orchard or fruit trees is held 
to be the difference in the value of the trees as 
they are immediately before, and immediately aft¬ 
er, the injury.! In some jurisdictions it is proper 
to measure damages from destruction of trees ei¬ 
ther by the diminution in the value of the land or 
by the value of the trees destroyed.^ It has also 


W. R. Co., 159 A, 789, 10 N.J.Misc. 
511. 

17 C.J. p S91 note 49—43 C.J. p 1320 
note 70 (2). 

95. Iowa.—Grell v. Lumsden, 220 
K'.W. 123, 206 Iowa 166. 

Mo.—Barnes v. Arkansas-Missouri 
Power Go., 281 S.W. 93. 220 Mo. 
App. 141. 

K.H.—Barker v. Publishers’ Paper 
Co., 103 A. 757, 78 N.H, 571, L.R.A., 
191SE, 709. 

Or.—Moss V. People's California Hy¬ 
dro-Electric Corp., 293 P. 606, 608, 
134 Or. 227, citing Corpus Juris. 
S.C.—^Hall V. Seaboard Air Line Ry. 
Co., 119 S.E. 910, 126 S.C. 330, 33 
A.L.R. 292. 

Tenn.—Pepper v. Gainesboro Tel. 
Co., 1 Tenn.App. 175—Nashville, C. 
& St. L. Ry. V. Gardner, 7 Tenn. 
Civ.App. 212. 

Tex.—Abilene & S. Ry. Co. v. Her¬ 
man, Civ.App., 47 S.W.2d 915, 
error dismissed. 

Va.—^Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 
160 Va. 790, 

17 C.J. p 891 note 50. 

Trees used as windbreak 
Iowa.—^Walters v, Iowa Electric Co., 
212 K.W. 884, 203 Iowa 471. 

96. Cal.—Hill v. Morrison, 263 P. 
573, 88 Oal.App. 405. 

Ill.—Louisville, E. & St. L. Consol. 
R. Co. V. Spencer, 36 N.E. 91, 149 
IlL 97. 

Iowa.—Grell v. Lumsden, 220 N.W. 
123, 206 Iowa 166. 

Mo.—Butcher v. St. Louis-San Fran¬ 
cisco Ry. Co., 39 S.W.2d 1066, 225 
Mo.App. 749—Carroll v. St. Louis- 
San Francisco Ry. Co., App., 274 S. 
W. 837. 

Okl.—Denver Producing & Refining 
Co. V. Bunch, 45 P.2d 117, 172 Okl. 
209—Twin State Oil Co. v. Long, 
40 P,2d 650, 170 Okl. 413. 

S.C.—Hall V. Seaboard Air Line Ry. 
Co., 119 S.E. 910, 126 S.C. 330, 33 
A.L.R. 292. 

17 C.J. p 892 note 51. 

Reason for rule 

(1) Where property destroyed by 
fire is so closely connected with 
the real estate that it has no value 


independent thereof, the measure 
of damages is the difference in value 
between the real estate before and j 
after the fire.—Rowe v. Chicago & 
N. W. Ry. Co., 79 N.W. 409, 102 Iowa 

286. I 

(2) “Fruit trees . . . have lit -1 

tie if any value after being detached 
from the soil, as the wood cannot 
be made use of for any practical i 
purpose; but, while connected with 
the land, they have a producing ca¬ 
pacity which adds to the value of 
the realty.”—Dwight v. Elmire, C. & 
N. R. Co., 30 N.E. 398, 132 N.Y. 199, 
28 Am.S.R. 563, 15 L.R.A. 612. 

Direct evidence of the value, of 
an orchard as a part of the realty 
is admissible, and the evidence is 
not to be confined to a showing of 
the market value of the land be¬ 
fore and after the injury.—^Missouri 
& N, A. R. Co. V. Phillips, 133 S.W. 
191, 97 Ark. 54—17 C.J. p 892 note 
60. 

97. U.S.—Feather River Lumber Co. 
V. U. S., C.C.A,Cal., 30 P.2d 642, 
affirming, D.C., U. S. v. Feather 
River Lumber Co., 23 F.2d 936. 

N.Y.—Dwight V. Elmira, C. & N. R. 
Co„ 30 N.E. 398, 132 N.Y. 199, 28 
Am.S.R. 563, 15 L.R.A. 612. 

Va.—Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 160 
Va. 790. 

17 C.J. p 892 notes 52, 53. 

Dands owned by United States 

Where growing trees are injured 
on land owned by the United States 
and there is no law authorizing the 
sale of the lands, so as to bring the 
text rule into application, the cost 
of restoring the land to the condi¬ 
tion in which it was before the fire 
may properly be considered.—Feath¬ 
er River Lumber Co. v. U. S., C.C.A. 
Cal., 30 P.2d 642, affirming, D.C., U. 
S- v. Feather River Lumber Co., 23 
F.2d 936. 

98. Mo.—^Alcorn v. St. Louis & H. 
R. Co., 284 S.W. 510, 219 Mo.App. 
657. 

Neb.—Kansas City & O. R. Co. v, 
Rogers, 67 N.W. 602, 48 Neb. 

653—Fremont, E. & M, Val, R. Co. 
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V. Crum, 46 N.W. 217, 30 Neb. 
70. 

W.Va.—Danielley v. Virginian Ry. 

Co., 136 S.E. 691, 103 W.Va. 97. 

17 C.J. p 892 note 54. 

Separate value 

“Where trees have a value sepa¬ 
rate from the land, the measure of 
damages is the difference in their 
value before and after the fire.”— 
Koyen v. Citizens' Nat. Bank, 185 N. 
W. 413, 414, 107 Nev. 274. 

Value on premises 

“The measure of damages for the 
destruction of trees ... is what 
such trees were worth on the prem¬ 
ises in their growing state at the 
time of their destruction.”—^Watkins 

V. Mountain Home Cooperative Irr. 
Co., 197 P. 247, 251, 33 Idaho 623. 

99. Neb.—Missouri Pac. R. Co. v. 

Tipton, 84 N.W. 416, 61 Neb. 

49. 

1. Neb.—Kinney v. Chicago, B. & 
Q. R. Co., 188 N.W. 577, 92 Neb. 
383. 

17 C.J. p §92 note 56. 

Intended use 

Measure of damages for pecan 
trees cut down and thereby having 
no market value was value of trees 
for use intended before destruction. 
—Shell Pipe Line Corporation v. 
Svrcek, Tex.Civ.App., 37 S.W.2d 297. 

2 . Me.—Spear v. Hoffses, 148 A. 
146, 128 Me. 409. 

W. Va.—Fairview Fruit Co. v. H. P. 
Brydon & Bro., 102 S.E. 231, 85 

W. Va. 609. 

17 C.J. p 892 note 57. 

Waiver of tort 

Where owner of land waived tort 
committed by trespass on land and 
removal of timber, and brought suit 
for damages upon implied contract 
for value of staves made from 
timber wrongfully cut from land, 
measure of damages would be value 
of timber upon land, and not value 
of manufactured staves at delivery 
point.—Pordson Coal Co. v. Ken¬ 
tucky River Coal Corporation, C.C. 
A.Ky., 69 P.2d 131. 

When recovery would be same, the 
measure of damages may be the 
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been held that the measure of damages for the de¬ 
struction of shade or ornamental trees is their 
actual valuers which may include elements of senti¬ 
ment and utility,'^ and that the cost of replacement 
is generally not the measure of damage.® The val¬ 
ue of forest 6 or shade trees is not limited to their 
lumber value; but it has also been held that in 
determining the amount of damages, the inquiry 
should be as to the value of the trees burned as 
standing timber, and not the market price for 
transplantation as shade or ornamental trees.^ It 
has also been held that the cost of raising trees is 
not necessarily the correct measure of damages 
suffered for their loss.^ The value of fruit bear¬ 
ing trees is to be measured by their value as grow¬ 
ing upon the premises and not with reference to 
their value as taken up and removed therefrom 
and, where they had been damaged prior to the 
injury complained of, the value of the trees should 
be estimated as so damaged, and not as healthy 
trees.i^ 

In assessing damages for the destruction of fruit 
trees, it seems to be immaterial whether the action 
is brought for injury to, or destruction of, a single 
tree or of an orchard,^^ i^ has also been held 
competent, in addition to showing the value of a 
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farm before and after the injury to the trees, to 
offer testimony as to the income from the orchard 
for several years prior to the injury,^^ but evi¬ 
dence of the amount of fruit that trees of like 
nature would produce in a seasonable year and the 
market value thereof has been condemned as too 

uncertain.t't 

\\ here timber is cut from land under a bona 
fide belief of ownership, the measure of damages 
is the value of the timber as it stood upon the land, 
and not its enhanced value in a manufactured 
state.i^ 

W here the ownership of the land is distinct from 
that of the timber or trees thereon, the difference 
in the value of the land cannot be resorted to;^^ 
but in an action to recover damages to a reversion¬ 
ary interest in land, by cutting and destroying tim¬ 
ber thereon, the measure of damages is the injury 
to the estate by reason of the destruction of the 
trees, and not the value of the timber cut.^^ 

d. Pasture and Meadow Land 

The measure of damages for the destruction of the 
grass or hay on a pasture or meadow is the value of such 
crop at the time and piace of destruction; and, where 
the injury also results in injury to the (and itself, the 
measure of damages may be measured by the diminution 


diminution in the value of the prem¬ 
ises or the value of the trees.—D. 
Dierssen, Inc., v. May Valley Log*- 
ging Co., 244 P. 564, 13S Wash. 263 
—17 C.J. p 892 note 57 [b]. 

til Greorgia the measure of dam¬ 
ages is the diminution of the mar¬ 
ket value of realty, unless the val¬ 
ue of the trees at the time and place 
of their being filled, plus the in¬ 
cidental damage to the realty, ex¬ 
ceeds the diminution in market val¬ 
ue of the land, in which event plain¬ 
tiff is entitled to claim the higher 
measure.—^Wrightsville & T. R. Co. 
V. Barrett, 147 S.E. 916, 39 Ga.App. 
612. 

In Texas 

(1) The measure of damages is 
that sum which will afford fair and 
just compensation, and any general 
rules laid down will be • ■ modified 
whenever it becomes necessary.— 
Stephenville, N. & S. T. Ry. Co. v. 
Baker, Civ.App., 203 S.W. 385. 

(2) In case of fruit and shade 
trees the measure has been held to 
be that sum necessary to compen¬ 
sate plaintiff for being deprived of 
the trees for their intended use.— 
Stephenville, IST. & S. T. Ry. Co. v. 
Baker, supra. 

(3) Recovery of the difference in 
market value of the land immedi¬ 
ately before and after the injury to 
trees and vines has also been per¬ 


mitted where plaintiff sues there¬ 
for.—St. Louis Southwestern Ry. Co. 
of Texas v. Pollis, Civ.App., 268 S. 
W. 1030—17 C.J. p 892 note 67 [c] 
( 1 ). 

(4) Other particulars of Texas 
rule see 17 C.J. p 892 note 57 [cj. 

3. La.—City of New Orleans v. 
Shreveport Oil Co., 128 So. 35, 170 
La. 432—Marbury v. Louisiana 
Highway Commission, App., 153 
So. 590. 

4. Kan.—^Nordgren v. Southwestern 
Bell Telephone Co., 262 P. 577, 125 
Kan. 33. 

5. Kan.—^Nordgren v. Southwestern 
Bell Telephone Co., supra. 

La.—City of New Orleans v. Shreve¬ 
port Oil Co., 128 So. 35, 170 La. 
432. 

6. Colo.—Manitou & P. P. R. Co. v. 
Hams, 101 P. 61, 45 Colo. 185, 
132 Am.S.R. 140. 

17 C.J. p 892 note 58. 

Possible use 

In assessing damages for cutting 
trees in a grove, the jury may con¬ 
sider the use to which the grove 
should be put, the measure of dam¬ 
ages not being the value of the tim¬ 
ber.—Babcock v. Postal Telegraph- 
Cable Co., 109 S.E. 116, 117 S.C. 304. 

7. N.H.—Barker v. Publishers’ Pa¬ 
per Co., 103 A. 757, 78 N.H. 571, 
L.R.A.1918B 709. 

8. Neb.—^Kansas City & O. R, Co. 
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V. Rogers, 67 N.W. 602, 4$ Neb. 
653—Fremont, E. & M. Val. R. Co. 

V. Crum, 46 N.W. 217, 30 Neb. 
70. 

a, Idaho.—^V’atkins v. Mountain 
Home Co-operative Irr. Co., 197 P. 
247, 33 Idaho 623. 

10. Ala.—Mitchell v. Billingsley, 17 
Ala. 391. 

Cal.—Montgomery v. Locke, 13 P- 
401, 72 Cal. 75. 

11. N.T.—Parker v. State, 202 N.T. 
S. 177, 121 Misc. 865. 

12. N.T.—^Whitbeck v. New York 
Cent. R. Co., 36 Barb. 644. 

13 . Iowa.—Rowe v. Chicago & N. 

W. R. Co., 71 N.W. 409, 102 Iowa 
286, followed in Krejci v. Chicago 
& N. W. R. Co.. 90 N.W. 708, 117 
Iowa 344. 

14. Kan.—Missouri Pac. R. Co. v. 

Haynes, 42 P. 259, 1 Kan.App. 

586. 

17 C,J. p 893 note 63. 

15 . Ark.—Beene v. Green, 191 S.W, 
915, 127 Ark. 119. 

La.—Yarborough v. Nettles, 7 La. 
Ann. 116. 

17 C.J. p 893 note 64. 

16 . Mo.—Cooley v. Kansas City, P. 
& G. R. Co., 51 S.W. 101, 149 Mo. 
487. 

17 C.J. p 893 note 65. 

17. Ala.—Guest v. Guest, 176 So. 
289, 234 Ala- 58L 
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In the value of the land, or by the cost of restoration to¬ 
gether with the rental value of the land during the 
time required. 

Where an injury to pasture or meadow land re¬ 
sults in the destruction of the grass or hay there¬ 
on, considered as a crop, the measure of damages 
is the value of such crop at the time and place of 
destruction.^^ Where the injury also results in an 
injury to the land itself, as by the destruction of 
the turf or grass roots, plaintiff is entitled to a 
further recovery, which by some authorities is 
measured by the diminution of the value of the 
land,^^ or, which is practically equivalent, such 
amount as will compensate for the injury done to 
the turf and roots, taking into consideration the 
purposes to which the owner was appropriating 
or desired to appropriate the land or to which it 
was adapted.20 By other authorities this further 
recovery is measured by the cost of restoration 
together with the rental value of the land during 


the time required.^l In case of partial destruction 
of meadow or grass land, the measure has been 
held to he the difference between the value imme¬ 
diately before and immediately after.^^ 
also been held that the cost of resowing the land 
burned over and the loss of the succeeding crop 
of hay is a proper measure of damages.^^ In any 
case the landowner may recover whatever damages 
have naturally and proximately resulted from the 

injury. 2 4 

e. Soil 

The measure of damages for unlawful removal of 
soil, or injury thereto impairing its productive capacity, 
is generally held to be the diminution in the value of the 
land. 

The measure of damages for unlawful excava¬ 
tion or removal of soil from real estate is ordinari¬ 
ly held to be the diminution in value of the land,25 
although some courts have held that the real meas- 


IS. Ark.—Missouri Pac. P. Co. v. 
Benham, 89 S.W.2d 82S, 192 Ark. 
35. 

Idaho.—^I^^:ellar v. Sproat, 205 P. 894, 
35 Idaho 273. 

Iowa.—Baird v. Minneapolis & St. 
L. R. Co, 243 N.W. 515, 214 Iowa 
611. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Word, Com.App., 207 S.W. 902, re¬ 
versing, Civ.App., 15S S.W. 561— 
Cosden Oil Co. v. Sides, Civ.App., 
So S.W.2d 815, 816, quoting Corpus 
Juris. 

17 C.J. p 893 note 69. 

YalTi© in view of us© 

(1) The measure of damages for 
the destruction of grass by fire is 
the reasonable market value of the 
grass at the time it was destroyed, 
and, if it had no market value, then 
its value in view of the use to which 
it was to be put.—Chicago, R. I. & G. 
Ry. Co. V. Word, Tex.Com.App., 207 
S.W. 902, reversing, Civ.App., 158 S. 
W. 561—International-Great Northern 
Rjv Co. V. Straub, Tex.Civ.App., 7 
S.W. 2d 112, error dismissed—Gulf, C. 
& S. F. Ry. Co. V. Price, Tex.Civ. 
App., 219 S.W. 518—Galveston, H. 
& S. A. Ry. Co. V. Harris, Tex.Civ. 
App., 216 S.W. 430—San Antonio, U. 
& G. R. Co. V. Ernst, Tex.Civ.App., 
21Q S.W. 603, error refused—W. R. 
Pickering Bumber Co. v. Childress, 
Tex.Civ.App., 206 S.W. 573. 

(2) Plaintiff is entitled to recover 
as damages the highest market val¬ 
ue for any purpose to which he 
might wish to subject the land or 
the grass, including the purpose 
of pasturage.—Ft. Worth & D. C. R. 
Co. V. Hapgood, Tex.Civ.App., 201 S. 
W. 1040, dismissed for want of 
jurisdiction. 

(3) Evidence showing profitable, 


or most profitable, use of the pas¬ 
turage is admissible. 

Idaho.—Kellar v. Sproat, 205 P. 894, 
35 Idaho 273. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Harris, Civ.App., 216 S.W. 430. 

(4) Where railroad, after running 
line through plaintiff's lands, by 
neglecting and refusing to close 
openings on right of way by fence 
and cattle guards, gradually de¬ 
stroyed value of grass and herbage 
as pasturage by failing to protect it 
from stock of others, case was one 
of special damages, to be measured 
by loss to plaintiff rather than mar¬ 
ket value of grass.—San Antonio, XJ. 
& G. R. Co. V. Ernst, Tex.Civ.App., 
210 S.W. 603, error refused. 

Value of other grass lauds 

In an action for damages for the 
burning of grass, testimony as to 
the value of the grass destroyed, 
based on the value of other grass 
lands, is inadmissible, where it did 
not appear that the lands, taken as a 
criterion of value were essentially 
similar to that burned over.—Ft. 
Worth & B. C. Ry. Co. v. Hapgood, 
Tex.Civ.App., 201 S.W. 1040, dis¬ 
missed for want of jurisdiction. 

19. Tex.—Houston & T. C. R. Co. v. 
Ellis, 224 S.W. 471, 111 Tex. 15, 
affirming, Civ.App., 160 S.W. 606 
—Cosden Oil Co. v. Sides, Civ.App., 
35 S.W.2d 815, 816, quoting Cor¬ 
pus Juris—St. Louis Southwestern 
Ry. Co. of Texas v. Benton, Civ. 
App., 288 S.W. 476. 

17 C.J. p 893 note 70. 

20- Tex.—Cosden Oil Co. v. Sides, 
Civ.App., 35 S.W.2d 815, 816, quot¬ 
ing Corpus Juris. 

17 C.J. P 894 note 71. 

21. Cal.—^Miller & Lux v. Pinelli, 
257 P. 573, 84 Cal.App. 42. 
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Ky.—Louisville & N. R. Co. v. Jones, 
1 S.W.2d 972, 222 Ky. 531. 

Mo.—Chappie v. St. Louis & H. R. 
Co., App., 284 S.W. 863—Steckman 
v. Quincy, O. & K. C. R. Co., 165 
S.W. 1122, 178 Mo.App. 375. 

17 C.J. p 894 note 72. 

Cost of reseediug held recoverable. 
—Louisville & N. R. Co', v. Jones, 1 
S.W.2d 972, 222 Ky. 531. 

22. Iowa.—Pascal v. Chicago, R. I. 
& P. R. Co., 141 N.W. 920, 180 
Iowa 484. 

23 . Ill.—Young V. Cleveland, C., C. 
& St. L. Ry. Co., 203 Ill.App. 39. 

24. Tex.—Chicago, R. I. G. R- 
Co. V. Word, Civ.App., 158 S.W. 
561, reversed on other grounds, 
Com.App., 207 S.W. 902. 

17 C.J. p 894 note 74. 

Loss of iucoxue 

In an action against a railroad 
company flooding farm land by an 
embankment, it was proper to prove 
plaintiff’s loss by showing that he 
had taken stock to pasture at a fixed 
price per head, and that, owing to 
the flooding, the pasture soured, so 
that he was unable to pasture the 
stock, and lost such income.—Grace 
V. Missouri, K. & T. Ry. Co., Mo. 
App., 212 S.W. 41. 

25 . Ky.—Elkhorn & B. V. Ry. Co. v. 
Martin. 241 S.W. 344. 195 Ky. 20. 

17 C.J. p 893 note 66. 

Alternative measure 

"Where soil is wrongfully taken 
and removed from land, the owner 
may recover for the soil severed and 
taken away, or he may recover for 
the diminished market value of the 
land.—^Atlanta v. Holcomb, 93 S.E. 
259, 20 Ga.App. 601—^Atlanta v. 

Swiney, 93 S.E. 24, 20 Ga.App. 415, 
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Hre is the value of the soil removed,2® or the cost 
of restoring the land to its former condition.^" 

The measure of damage for a permanent injury 


§ 86 

impairing or destroying the productivity of the soil 
is the difference in the market value of the land 
before and after the injury.28 


3. MEASURE OF PARTICULAR ELEMENTS 


§ 86. Loss of Time and Earnings 

Compensation for loss of time resulting from a per- 
sonal injury is to be measured by the amount of money 
which the injured man might reasonably have earned 
in the same time by the pursuit of his ordinary occupa¬ 
tion. 

Compensation for the loss of time resulting from 
a personal injury is to be measured by the amount 
of money which the injured man might reasonably 
have earned in the same time by the pursuit of his 


ordinary occupation,29 which may be ascertained 
from a consideration of the wages actualb^ lost by 
him or b}’' his average earnings,or from a con¬ 
sideration of his general qualities and his qualifi¬ 
cations for any particular business in which he 
may be engaged.22 Hence, it may be shown w^hat 
plaintiff was earning at the time of the in jury, 23 
or what he commonly earned,^^ or w^hat was his 
net income for the preceding year, 2^ or the value 
of his time.28 Likewdse, where plaintiff’s earnings 


26. Mo.—Mueller v. St. Louis & I. 
M. R. Co., 31 Mo. 262. 

17 C.J. p 893 note 67. 

27. Ark.—St. Louis Manganese Co. 

V. Miller, 11 S.W. 958. 

Mich.—^Walters v. Chamberlin, 32 N. 

W. 440, €5 Mich. 333. 

28. Tex.—Morton Salt Co. v. Ly- 
brand, Civ.App., 292 S.W. 264. 

29. U.S.—Bissonette v. National 

Biscuit Co., C.C.A.Vt., 100 F.2d 
1003. • 

Ill.—See Levitan v. Chicago City Ry. 

Co., 203 Ill.App. 441. 

Mass.—Barrows v. Checker Taxi Co., 
195 N.E. 112, 290 Mass. 231. 

Mo.—Pishang v. Eyermann Contract¬ 
ing Co., 63 S.W.2d 30, 333 Mo. 874. 
17 C.J. p 894 note 78, 

Maximum time 

Damages for loss of wages result¬ 
ing from negligently inflicted injury 
could not be calculated at more than 
time which had been lost prior to 
trial plus maximum time for treat¬ 
ment to be given which was to 
result in cure, at the average wage 
earned prior to injury.—Sylvain v. 
Peterman, 197 A. 325, 89 N.H. 249. 

SO. Conn.—Hayes v. Morris & Co., 
119 A. 901, 98 Conn. 603. 

Mo.—Hill v. Meyer, App., 221 S. 
W. 171. 

Ohio.—Pittburgh, C. & St. L. Ry. Co. 
V. Fagin, 3 Ohio N.P.,N.S., 30, 

affirmed 74 Ohio St. 491, 78 N.E. 
1135. 

Or.—Adskim v. Oregon-Washington 
R. & Nav. Co., 294 P. 605, 134 
Or. 574. 

17 C.J. p 894 note 79, 

Evidential fact 

It has been held, however, that 
the recovery of damages for time 
lost is not merely a recovery of 
wages lost. The essential question 
is what is the pecuniary value of the 
time lost in consequence of the in¬ 
jury; the salary or wages earned at 
the time of the injury are merely 
evidential facts relevant to that in¬ 


quiry.—Hayes v. Morris & Co., 119 
A. 901, 98 Conn. 603, 

Student employee 

In computing damages sustained 
by student thraugh automobile ac¬ 
cident which caused him loss of em¬ 
ployment by which he was working 
way through university and which 
made it impossible for him to re¬ 
sume studies for year, damages 
would be awarded equal to value of 
employment for nine months instead’ 
of for only four months during 
which student was actually incapaci¬ 
tated from working.—Elliott v. 
Coreil, La.App., 158 So. 698. 

Two sources of income 

Plaintiff, whose injury prevented 
her from pursuing her occupation 
as saleswoman, can recover as dam¬ 
ages full amount of her income as 
saleswoman, although, while hurt, 
she earned money by renting rooms,; 
where prior to injury she had. 
earned money by renting rooms, 
while earning her income as sales¬ 
woman,—Bradfield v. Kansas City, 
Mo.App., 204 S.W. 819. 

31. S.D.—Simmons v. Leighton, 244 
N.W. 883, 60 S.D. 524. 

17 C.J. p 894 note 80. 

32. ' Mass.—Gray v. Boston El. R. 
Co., 102 N.E. 71, 215 Mass. 143. 

17 C.J. P 895 note 81. 

33. Ala.—Davis v. Smitherman, 96 
So. 208, 209 Ala. 244. 

Conn.—Hayes v. Morris & Co., 119 
A. 901, 98 Conn. 603. 

Mich.—Maxwell v. Wanik, 287 N.W. 
396, 290 Mich. 106, 

Ohio.—Pittsburgh, C. &■ St. L. Ry. 
Co. V. Fagin, 3 Ohio N.P.,N.S., 30, 
affirmed 74 Ohio St. 491, 78 N.E. 
1135. 

Pa.—Bohm V. Beckdol & Welker, 81 
Pa. Super. 178. 

17 C.J. p 895 note 82. 

Employment for short time 

On the question of damage, the 
amount of plaintiff’s earnings just 
before his injury was relevant, al¬ 
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though plaintiff had been at work 
but five days when injured.—South¬ 
ern Ry. Co. V. Plynt, 82 So. 25, 202 
Ala. 65. 

Obligation to return salary 

Evidence that injured servant ob¬ 
ligated himself to return salary re¬ 
ceived during disability was admis¬ 
sible on question of damages.—^\Ve- 
myss V. Wyoming Valley Paper Co., 
172 A. 438, 86 N.H. 587. 

34. Ala.—Strickland v. Davis, 128 

So. 233, 221 Ala. 247—Bankers’ 

Mortg. Bond Co. v. Sproull, 124 
So. 907, 220 Ala. 245. 

Mo.—Alyea v. Junge Baking Co., 230 
S.W. 341, 207 Mo.App. 687. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Mallott, Civ.App., 6 S.W.2d 432, 
error dismissed. 

17 C.J. p 895 note S3. 

35. Iowa.—Escher v. Carroll Coun¬ 
ty, 125 N.Vr, SIO, 146 Iowa 738. 

N.Y.—Grant v. Brooklyn, 41 Barb. 
381, 385. 

17 C.J. p 895 note 84. 

36. Mass,—Gray v. Boston El. R. 
Co., 10'2 N.E. 71, 215 Mass. 143. 

17 C.J. p 895 note 85. 

Cost of substitute 

Nature of plaintiff’s employment 
and cost of hiring substitute during 
incapacity were admissible as tend¬ 
ing to establish measure of dam¬ 
ages.—Hoffman v. Southern Pac. 
Co., 281 P. 681, 101 CaiApp. 218. 
Without showiiig previous earuings 
In an action for personal injuries 
to a truck driver, testimony as to 
what his earnings would have been 
during the period he was unable to 
work was admissible without show¬ 
ing earnings previous to the time of 
injury, since, in vievr of the work, 
the income varied according to the 
time of year, and the value of lost 
time could not be measured by com¬ 
parison with a different period, un¬ 
less conditions were similar.—^Ma- 
honey v. Pearce, 265 P. 446, 38 Wyo. 
151. 



DAMAGES 


25 C.J.S. 


§ 86 


are not measured by a fixed wage, it is proper to 
show the business in which he w’as engaged and the 
extent and amount of his ordinary business,^'' or 
its average profits,together with the particular 
part of the business transacted by him,^^ as well 
as the compensation usually paid to persons doing 
such business for others and where plaintiff is 
engaged in the practice of a profession, the extent 
and amount of his ordinary practice,and his 
earnings therefrom.^^ It is not proper, however, 
to take as the standard the market value of the 
average wages of a man of plaintiff’s average ca¬ 
pacity working in the same employment,^3 nor is 
it proper to consider what plaintiff might have 
earned had he gone to another city,^^ or reengaged 
in a former business,or secured prospective em¬ 
ployment,nor the opinions of witnesses as to 
what plaintiff might be capable of earning in vo¬ 
cations in which he had never been employed.'^'^ 
There is no distinction between loss of earnings 
and loss of time as to the necessity of proof of 
their value; in either case such proof is ordinarily 
essential to support a recovery.^^ Where plaintiff 
is engaged in such a business that there is no rule 


by which the value of the time lost from it may be 
well ascertained, the jury may in their discretion, 
from all of the facts before them, award an amount 
sufficient as reasonable compensation for the time 
lost,^^ and a similar rule, it seems, will apply in a 
case where plaintiff loses time as a result of his 
injuries, but is unable to prove its value because 
he was not at the time of the injury engaged in any 
service or business. 

Profits. In estimating damages for loss of time 
and earnings, the terms “profits” and “earnings” 
are not synonymous.Plaintiff’s income, as de¬ 
rived from a business which is conducted with 
little or no capital but is entirely or almost entirely 
dependent on plaintiff’s personal labor, may be con¬ 
sidered as affording a measure of damages for 
loss of time,but conjectural profits which might 
have been derived by plaintiff had he been able 
to devote his time to a business in which he is as¬ 
sociated with, or employs the labor of, others,53 
or which constitute a return on invested capital,54 
cannot be considered. In the latter cases, plain¬ 
tiff’s recovery is confined to the value of his serv¬ 
ices in the business.55 In any event, in order to 


37. Iowa.—^Alitz v. Minneapolis & 
St L. R. Co., 19a N.W. 423, 196 
Iowa 437. 

17 C.J. p 895 note 86. 

38. Ky.—Pickering v. Simpkins, 111 
S.W.2d 650, 271 Ky. 288. 

17 C.J. p 895 note 87. 

39. N.y.—Masterton r, Mt. Ver¬ 
non, 58 N.Y. 391. 

17 C.J. p 895 note 88. 

-40- Ky.—Chesapeake & O. Ry. Co. 
V. Shanks, 86 S.W.2d 128, 260 

Ky. 416. 

Mi oh.—Hunter v. Baldwin, 255 K.W. 

431, 268 Mich. 106. 

17 CJ- p 895 note 89. 

41- U.S.—^Nebraska Cky v. Camp¬ 
bell, Neb., 2 Black 690, 17 L.Ed. 
271. 

42. Ky.—Chesapeake & O. Ry. Co. v. 
Shanks, 86 S.W.2d 128, 260 Ky. 
416. 

17 C.J. p 895 note 91. 

Discomit by jury 

In arriving at reasonable proba¬ 
bilities of earnings which injured 
nurse might have obtained, jury 
must take into account past earn¬ 
ings if they are of character that 
gives rise to inferences as to future, 
and must discount such inferences 
in light of common knowledge.— 
Monsos V. Euler, 256 N.W. 630, 216 
Wis. 133. 

43. Mass.—Braithwaite v. Hall, 46 
-N.E. 39S, 168 Mass. 38, 

17 C.J. p 896 note 92. 

44. Neb.—Omaha & H. V. B. Co. v. 

Ryburn, 58 N.W. 541, 40 Neb. 

87. 


45. Iowa.—Dickeson v. Lzicar, 225 
N.W. 406, 208 Iowa 275. 

46. Ala.—Pope v. Byals, 167 So. 
721, 232 Ala. 260. 

47. Ga.—Atlanta & W. P. R. Co. v. 
Newton, 11 S.E. 776, 85 Ga. 517. 

Kan.—^Atchison, T. & S. F. R. Co. 
V. Chance, 45 P. 60, 57 Kan. 40. 

48. Tex.—Red Arrow Freight Lines 
V. Gravis, Civ.App., 84 S.W.2d 540, 
542, quoting Corpus Juris—South 
Plains Coaches v. Behringer, Civ. 
App., 33 S.W.2d 959, 961, quoting 
Corpus Juris. 

17 C.J. p 896 notes 95, 96. 

49. Tex.—South Plains Coaches v. 
Behringer, supra. 

17 C.J. p 896 note 97. 

50. Tex.—South Plains Coaches v. 
Behringer, supra—^Missouri, K. & 
T. R. Co. V. Vance, Civ.App., 41 
S.W. 167. 

Daughter receiving no wages 

In action for personal injury to 
a young woman, value of her serv¬ 
ices, her inability to perform her 
usual work for a time, and incapaci¬ 
ty resulting from her injury might 
be considered as bearing on damages, 
although she worked for her father, 
lived at hime, and received no 
w^ages.—Stenshoel v. Great Northern 
Ry. Co., 170 N.W. 695, 142 Minn. 
14. 

51. Pa.—^Apfelbaum v. Markley, 3 
A.2d 975, 134 Pa.Super, 392. 

52. U.S.—Bissonette v. National Bis¬ 
cuit Co., C.C.A.Vt.. 100 P.2d 1003. 

Kan.—Sheperdson v. Storrs, 217 P. 
290, 114 Kan. 148. 
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Mo.—Pishang v. Eyermann Contract¬ 
ing Co., 63 S.W.2d 30, 333 Mo. 874 
—Alyea v. Junge Baking Co., 230 
S.W. 341, 207 Mo.App. 687. 

Pa.—^Apfelbaum v. Markley, 3 A.2d 
975, 134 Pa.Super, 392. 

17 C.J. p 896 note 99. 

Producing special variety of crops 
Where business of plaintiff of pro¬ 
ducing, harvesting, and delivering 
special variety of sweet corn was 
specialized and depended on his per¬ 
sonal effort and personal injuries 
sustained because of defendant's 
negligence incapacitated plaintiff 
and his men were unable to get 
corn ready in time for delivery ac¬ 
cording to contracts, measure of 
damages was difference between 
amount corn sold for and contract 
price.—Steitz v. Gifford, 19 N.E.2d 
661, 280 N.Y. 15, 122 A.L.R..292, af¬ 
firming 4 N,Y.S,2d 145, 254 App.Div. 
715. 

53 . Cal.—^Pretzer v. California 
Transit Co., 294 P. 382, 211 Cal. 
202 . 

Pa.—^Apfelbaum v. Markley, 3 A. 

2d 975, 134 Pa.Super. 392. 

Tex.—Red Arrow Freight Lines v. 
Gravis, Civ.App., 84 S. W.2d 540, 
542, citing Corpus Juris. 

17 C.J. p 897 note 1. 

54 . Pa.—^Apfelbaum v. Markley, 3 
A.2a 975, 134 Pa.Super. 392. 

17 C.J. p- 897 note 2. 

55. Cal.—Pretzer v. California 
Transit Co., 294 P. 382, 211 Cal. 
202—Hoffmann v. Lane, 54 P.2d 
477, 11 Cal.App.2d 655. 

Mich.—Mayala v. Underwood Veneer 
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establish the value of plaintiff’s services in his 
business, it is proper to show the character of the 
business together with the capital and assistants 
employed,and it is also proper to show the prof¬ 
its, not as a distinct element of damage, but as 
showing the value of plaintiff’s time and servic- 
es.57 

Time lost by reason of injury to third person. 
Where by reason of an injury to a third person 
plaintiff has lost time from his employment while 
attending on such person, the measure of his re¬ 
covery w^here such lost time constitutes a recov¬ 
erable element of damage is, according to what 
appears to be the more generally accepted rule, 
the value of his time as a nurse or servant and 
not the value of his time in his occupation or em¬ 
ployment. 58 There is, however, authority to the 
contrary.59 

Husband’s recovery in case of injury to wife 
see the CJ.S. title Husband and Wife § 401, also 
30 C.J. p 967 note 82—p 971 note 23. Parents’ re¬ 
covery for injury to child see the C.J.S. title Par¬ 
ent and Child § 55, also 46 C.J. p 1310 note 29—p 
1314 note 80, 


§ 87 

Double recovery. Where the injured person is 
engaged in two occupations, he may show the val¬ 
ue of his services in both capacities to be greater 
than it would be in one exclusive!}', and a recovery 
for the loss of time and earnings in both occupa¬ 
tions is not double recovery.^^^ Plaintiff is not en¬ 
titled to recover both the expense for employing 
another to do his work and for loss of wages or 
income.^^ 

Present tvorfh. The rule as to present worth of 
the loss of future earnings, see infra § 87, does 
not apply to a recovery for loss of time.®- 

§ 87. Impairment of Earning Capacity 

stated in general terms, the measure of damages for 
impairment of earning capacity is the difference between 
the amount plaintiff was capable of earning before his 
injury and that which he is capable of earning thereafter. 

In general terms, the measure of damages for 
impairment of earning capacity may be stated to be 
the difference between the amount which plaintiff 
was capable of earning before his injury and that 
which he is capable of earning thereafter.®® It 
must be noted, however, that there can be no 


Co., 275 N.W. 198, 281 Mich. 434— 
Fabbro v. Soderstrom, 233 N.W. 
378, 252 Mich. 455. 

Pa.—Apfelbaum v. Markley, 3 A.2d 
975, 134 Pa,Super. 392—Apfelbaum 
V. Markley, 13 Northumb.Legr.J. 
223. 

17 C.J. p 897 note 3. 

Parmer 

(1) The text rule applies to a 
farmer. 

Mich.-—Hunter v. Baldwin, 255 N.W. 

431, 268 Mich. 106. 

Minn.—Gilbert v. Megears, 257 N.W. 
73, 192 Minn. 495. 

(2) A recovery of damages on 
account of the diminished yield of a 
crop, claimed to be due to plain¬ 
tiff's personal injury and inability to 
secure other help, will not be al¬ 
lowed on a mere comparison oi the 
crop yield of one year and that of 
another.—Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.N.C., 99 F. 
2d 190. 

(3) It has also been held that 
the measure of damages for personal 
Injuries to a farmer is the value 
in the open market of labor which 
plaintiff was unable to perform by 
reason of the injury.—Gleason v. 
Lowe, 205 N.W. 199, 232 Mich. 300. 

Market value 

If the services of the injured per¬ 
son had a market value in the 
kind of business in which he was 
engaged, the fact may be proved, al¬ 
though such person had been en¬ 
gaged in business on his own ac¬ 


count.—Chesapeake & O. Ry. Co. v. 
Shanks, 86 S.W.2d 128, 260 Ky. 416. 

Partner 

In a personal injury action, the 
measure of damages for the loss 
of plaintiff’s earnings or lost time as 
a partner in an established com¬ 
mercial or professional enterprise 
is the value of his services in that 
business for the period of time 
lost.—Spillers v. Missouri, Kansas & 
Oklahoma Coach Lines, 88 P.2d 642, 
184 Okl. 507. 

Specialized service 

Where plaintiff's business was 
specialized and depended on his per¬ 
sonal effort and was of such a na¬ 
ture that it was impossible to em¬ 
ploy any one to manage it for plain¬ 
tiff following injuries caused by de¬ 
fendant's negligence, rule that meas¬ 
ure of damages for loss is compen¬ 
sation ordinarily paid to others to 
render like services was inapplica¬ 
ble.—Steitz v. Gifford, 19 N.E.2d 661, 
280 N.Y. 15, 122 A.L.R. 292, affirm¬ 
ing 4 N.T.S.2d 145, 254 App.Div. 

715. 

56. Pa.—^Apfelbaum v. Markley, 3 
A.2d 975, 134 Pa.Super. 392. 

17 C.J. p 897 note 4. 

57. Iowa.—^Alitz v. Minneapolis & 
St. L. R. Co., 193 N.W. 423, 196 
Iowa 437. 

Pa.—^Apfelbaum v. Markley, 3 A.2d 
975, 134 Pa.Super. 392. 

17 C.J. p 897 note 5. 
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58. N.H.—Ernshaw v. Roberge, 170 
A. 7, 86 N.H. 451. 

17 C.J, p 897 note 7. 

58. Ark.—^Western Coal & Mining 
Co. V. Honaker, 96 S.W. 361, 79 
Ark. 629. 

Tex.—Pullman Palace Car Co. v. 
Smith, 14 S.W. 993, 79 Tex. 46S, 
23 Am.S.R. 356, 13 L.R.A. 215. 

60. Iowa.—Rulison v. Victor X-Ray 
Corporation, 223 N.W. 745,, 207 
Iowa 895. 

61. Pa.—Murphy v. Pittsburgh Rys- 
Co., 140 A. 897, 292 Pa. 191, 

€2. Pa.—Burns v. Pennsylvania R. 
Co., 86 A. 786, 239 Pa. 207. 

63. U.S.—Gray v. Dieckmann, C.C. 

A.N.H., 109 F.2d 382. 

Ky.—W. A. Wickliffe Coal Co. v. 
Ryan, 44 S.W.2d 525, 241 Ky. 

537—Jones Savage Lumber Co. v. 
Thompson, 25 S.W.2d 373, 233 Ky. 
198. 

La.—Rigby v, -Etna Casualty & 
Surety Co., App., 151 So. 119, 120, 
quoting Corpus Juris. 

Mo.—Bradfield v, Kansas City, 204 
S.W. 819. 

Pa.—Yeager v. Anthracite Brewing 
Co., 102 A. 418, 259 Pa. 123. 

R.I,—Roy V. United Electric Rys. 
Co., 148 A. 595. 

Tenn.—Davis-Mize Co. v. Weller, 13 
Tenn.App. 246, 251, quoting Oorpus 
Juris, 

Tex.—Texas Electric Ry. v. Worthy, 
Civ.App., 250 S.W. 710. 

17 C.J. p 897 note 11. 
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fixed rule by which the amount of damages for 
impairment of earning capacity may be definitely 

measured.®^ 

Damages should be estimated on the injured 
person’s ability to earn money, rather than what 
he actually earned before the injury,^^ and the 
difference in the actual earnings of plaintiff be¬ 
fore and after the injury does not constitute the 
measure hence the amount which plaintiff is 
capable of earning and not that which he has ac¬ 
tually earned since the injury is to be taken for the 
purpose of comparison with his previous earnings 
as showing the diminution of earning capacity,^" 
evidence as to actual earnings subsequent to the 
injury being received not as tending to mitigate 


damages but to establish plaintiff’s earning pow- 
ers.^S Accordingly, recovery may be had for im¬ 
pairment or diminution of earning ability or pow¬ 
er, even though it should not be shown that plain¬ 
tiff has in the past earned anything or been en¬ 
gaged in a remunerative or compensable pursuit.®^ 

Likewise, diminution of earning capacity is not, 
of necessity, measured by its diminution in the par¬ 
ticular calling in which plaintiff was engaged at 
the time of the injuryffO Hence, plaintiff may 
show that he was capable of earning more than 
he was earning at the time of the injury,*^^ and the 
jur}' may consider what plaintiff might have been 
able to earn but for the injury in any employment 
for which he was fitted,'<2 or what he may be able 


Xsesseaed capacity 

Where such is the case, the fact 
that plaintiff’s earning capacity, 
wliile lessened, has not been wholly 
destroyed should be considered in 
assessing damages,—Chesapeake & 
O. Ry. Co. V. Arrington, 101 S.E. 415, 
126 Va. 194—17 C.J. p 897 note 11 
[a] (1). 

64. Ark.—Missouri Pacific Transp. 
Co. V. Simon, 135 S.W.2d 336. 

Conn.—Briggs v. Becker, 124 A. 826, 
101 Conn. 62. 

Mass.—Mitchell v. Walton Lunch 
Co., 25 N.E.2d 151. 

R.I.—Roy V. United Electric Rys. 
Co., 148 A. 595, 596, citing Corpus 
Juris. 

17 C.J. p 898 note 12. 

Amount must he fixed by jury 
Ala.—Walker County v. Davis, 128 
So. 144, 221 Ala. 195. 

Estimate of sum 

‘•The rule is recognized that it is 
not necessary, and usually not prop¬ 
er, for evidence of impairment of 
earning capacity to take the form of 
an estimate of a sum that would 
compensate for the impairment, and 
the assessment of damages for such 
impairment rests largely upon the 
common knowledge of the jury or 
other fact finding tribunal, some¬ 
times with little aid from evidence." 
—Leave v. Boston Elevated Ry. Co., 
Mass., 28 N.E.2d 483, 486. 

65. Ala.—Southern Ry. Co. v. Flynt, 
82 So. 25, 203 Ala. 65. 

Cal.—Hosman v. Southern Pac. Co., 
S3 P.2d 88, 28 CaLApp.2d 621, 

certiorari denied Southern Pac, R. 
Co. V. Hosman, 59 S.Ct. 645, 306 
U.S. 656, 83 L.Ed. 1054. 

Mass.—Mitchell v. Walton Lunch 
Co., 25 N.E.2d 151—Doherty v. 
Ruiz, IS N.B.2d 542. 

Neb.—Yost V. Nelson, 245 N.W. 9, 
10, 124 Neb. 33, quoting Corpus 
Juris. 

Pa.—Gordon v. Yellow Cab Co. of 
Delaware, 100 Pa.Super. 558. 

17 C.J. p 904. note 52. 


Actual ability to earn 

In determining allowance for loss 
of time, ability to earn, and not 
former or present earnings, is test. 
—Holmes v. California Crushed 
Fruit Co., 232 P. 178, 69 Cal.App. 
779. 

Mere temporary employments do 
not form a proper basis for earning 
capacity.—V\^altring v. James, 111 
A, 125, 136 Md. 406. 

66. Conn.—Hayes v. Morris & Co., 
119 A. 901, 98 Conn. 603. 

Mich.—^Norris v. Elmdale Elevator 
Co., 185 N.W. 696, 698, 216 Mich. 
548, quoting Corpus Juris. 

Pa.—Tingle v. Curtis-Martin News¬ 
papers, Independence Square, Phil¬ 
adelphia, 179 A. 80, 318 Pa. 537— 
Yeager v. Anthracite Brewing Co., 
102 A. 418, 259 Pa. 123—Young v. 

* Pooley Furniture Co., 83 Pa.Super. 
434. 

17 C.J. p 898 note 13. 

Reasonable and dependable proba¬ 
bilities 

In estimating damage resulting 
from impairment of earning capacity, 
the reasonable and dependable prob¬ 
abilities, looking through all that 
may happen and for all the years 
for which the computation is to be 
made, and viewed according to the 
general experiences and observations 
of life, are the elements which are 
to guide to a fair and acceptable re¬ 
sult.—Mississippi Power & Light Co. 
V. McCormick, 166 So. 534, 175 Miss. 
337. 

67. Mich.—^Norris v. Elmdale Ele¬ 
vator Co., 185 N.W. 696, 698, 216 
Mich. 548, quoting Corpus Juris. 

17 C.J. P 898 note 14. 

66. Ga.—Holland v. McRae Oil & 
Fertilizer Co., 68 S.E. 555, 134 Ga. 
678. 

17 C.J. P 898 note 15. 

Pay for sentimental reasons 

What some person for sentimental 
reasons might be willing to pay 
for plaintiff’s services is not compe¬ 
tent evidence as to his ability to 
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labor.—Lexington Roller Mills Co. v. 
Fields, 207 S.W. 477, 182 Ky. 722. 

69. Ky.—Consolidated Coach Corpo¬ 
ration V. Wright, 22 S.W.2d 108, 
231 Ky. 713. 

70. Ind.—Union Traction Co. v. Tay¬ 
lor, 135 N.E. 255, 81 Ind.App. 257. 

Neb.—Yost V, Nelson, 245 N.W. 9, 
10, 124 Neb. 33, quoting Corpus Ju¬ 
ris. 

Tex.—Wichita Valley Ry. Co. v. Wil¬ 
liams, Civ.App., 6 S.W.2d 439, er¬ 
ror refused. 

17 C.J. p 903 note 51. 

Regular employment 

The question of damages for loss 
of earning power does not depend 
wholly on the question of whether 
one has been regularly employed 
immediately preceding the injury, 
ner necessarily for any stated period 
prior thereto, but the jury are en¬ 
titled to take into consideration the 
ability to work.—Dowd v. Morris, 233 
P. 320, 133 Wash. 215. 

71. Cal.—Adams v. Kaiser, App., 
285 F. 751. 

Neb.—Tost V. Nelson, 245 N.W. 9, 
10, 124 Neb. 33, quoting Corpus 
Juris. 

Tex.—^Wichita Valley Ry. Co. v. Wil¬ 
liams, Civ.App., 6 S.W.2d 439, er¬ 
ror refused. 

17 C.J. p 904 note 53. 

Summer teaching position 

Plaintiff, a school teacher, may 
show that she had been promised a 
summer teaching position.—Pline.s v. 
Patterson, 225 S.W. 642, 146 Ark. 
367. 

72. Iowa.—^Buffalo v. City of Des 
Moines, 186 N.W. 844, 193 Iowa 
194. 

Mo.-—Busch V. Louisville & N. R. 
Co., 17 S.W.2d 337, 322 Mo. 469, 
certiorari denied Louisville & N. 
R. Co. V. Busch, 50 S.Ct. 27, 280 
U.S, 569, 74 L.Ed, 622. 

Neb.—Yost V. Nelson, 245 N.W. 9, 
10, 124 Neb. 33, quoting Corpus 
Juris. 

Ohio.—^Franklin Motor Car Co. v. 
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to earn in spite of the injury in any such employ¬ 
ment.'^^ On the other hand, it has also been held 
that piaintitf’s damages in this regard should be 
measured by his impairment of earning capacity 
in his usual employment,'^^ The jury in estimat¬ 
ing impairment of earning capacity may consider 
the possibility that plaintiff may be able to engage 
in other vocations than that in which he was in¬ 
jured, although no evidence thereof has been in- 
troducedJ^ Hence, plaintiff may prove his inabil¬ 
ity to pursue other employmentsas by showing 
that he did not have sufficient education to fill a 
clerical position.'^'^ 

As a general rule it is held that the earnings 
which are to be considered in determining the 
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diminution of earning capacity are those which 
are derived from the labor, skill, or knowledge of 
the person injured, without the employment of 
substantial capital.Hence, it has been held that 
the profits of a business enterprise"^ or a part¬ 
nership,^0 or profits which result from the per¬ 
formance of contracts combining capital and la- 
bor,^^ or income or profits from a business in 
which the injured person is engaged with others, 
or employs the labor of others,^- cannot be ac¬ 
cepted as a measure of earning capacity. Under 
such circumstances the measure of loss is the im¬ 
pairment of the value of plaintiff’s services in the 
business.^^ Evidence of impairment of profits, 
however, where they can be shown to be the di- 


Dyer, 163 N.E. 56S, 29 Ohio App. 
241. 

Pa.—De Haas v. Pennsylvania R. Co., 
104 A. 733, 261 Pa. 499—Wensel v. 
Standard Supply & Equipment Go., 
72 Pa.Super. 56. 

17 C.J. p 904 note 54. 

Former trade 

That plaintiff was precluded by in¬ 
jury from resuming: former trade 
was entitled to consideration, even 
though he continued employment he 
was performing at time of accident. 
—Beardmore v. Incorporated Town 
of New Albin, 211 N.W. 430, 230 
Iowa 721. 

73. Iowa.—Greenway v. Taylor 
County, 122 N.W. 943, 144 Iowa 
332—O’Conner v. Chicago, R. I. & 
P. R. Co., 122 N.W. 947, 144 Iowa 
2S9. 

74. Mich.—^Norris v. Elmdale Ele¬ 
vator Co., 185 N.W. 696, 216 Mich. 
548. 

75. Iowa.—Greenway v. Taylor 
County, 122 N.W. 943, 144 Iowa 
332. 

17 C.J. p 904 note 56. 

76. Ala.—Brilliant Coal Co. v. Bar¬ 
ton, 87 So. 830, 205 Ala. 89. 

17 C.J. p 904 note 57, 

Inability to earn moziey 

(1) In action for injuries, plain¬ 
tiff's testimony regarding his edu¬ 
cation was admissible on question of 
ability to earn money without use of 
arm.—Texas & P. Ry. Co. v- Crock¬ 
ett, Tex. Civ. App., 298 S.W. €54. 

(2) Evidence that plaintiff was 
without education or profession was 
relevant to show that he would be 
restricted to manual labor and to 
illustrate diminution of earning ca¬ 
pacity.—Atlantic Coast Line R. Co. 
V. Anderson, 133 S.E. 63, 35 Ga.App. 
292. 

77. Ala.—Brilliant Coal Co. v. Bar¬ 
ton, 87 So. 830, 205 Ala. 89. 

17 C.J. p 904 note 58. 

78. Pa.—Murphy v. Pittsburgh Rys. 
Co„ 140 A. 897, 292 Pa. 191—Bax¬ 


ter V. Philadelphia & R. Ry. Co., 
107 A. 881, 264 Pa. 467, 9 A.L.R. 
504—Dempsey v. City of Scranton, 
107 A. 877, 264 Pa. 495. 

17 C.J. 898 note 16. 

Evidence held admissible as eam- 
mgs of injured person, rather than 
profits.—^ITilliam C. Barry, Inc., v. 
Baker, C.C.A.Me., 82 P.2d 79. 

79. Mass.—Hendler v. Coffey, 179 
N.E. 801, 278 Mass. 339. 

Minn.—Predhom v. Smith, 259 N.W. 
80, 193 Minn. 569. 

Ohio,—^Northern Ohio Traction & 
Light Co. v. Lo Schiavo, 16 Ohio 
App. 120, affirmed Lo Schiavo v. 
Northern Ohio Traction & Light 
Co., 138 N.E. 372, 106 Ohio St. 61, 
27 A.L.R. 424. 

Pa.—Offensend v. Atlantic Refining 
Co., 185 A. 745, 322 Pa. 399—^3Mur- 
phy V. Pittsburgh Rys. Co., 140 A. 
897, 292 Pa, 191—Muncey v. Pull¬ 
man Taxi Service Co., 112 A. 30, 
269 Pa. 97—Dempsey v. City of 
Scranton, 107 A. 877. 264 Pa. 495. 
17 C.J. P 898 note 17. 

“Where it is impossible, in a busi¬ 
ness enterprise, to distinguish be¬ 
tween the personal earnings of the 
individual and the return from cap¬ 
ital invested and the labor of others, 
the net income, or net result from 
such business, cannot be considered 
in determining the amount of dam¬ 
ages to which the claimant is en¬ 
titled.'*—Baxter v. Philadelphia & 
R. Ry. Co., 107 A. 881, 883, 264 Pa. 
467, 9 A.L.R. 504. 

Compensation paid others 
Where a party is injured and 
thereby incapacitated from conduct¬ 
ing his business, either wholly or 
partially, the measure of damage for 
such loss is the compensation ordi¬ 
narily paid to others for rendering 
like service, and not the loss of 
profits.—Lo Schiavo v. Northern 
Ohio Traction & Light Co., 138 N.E. 
372, 106 Ohio St. 61, 27 A.L.R. 424, 
affirming Northern Ohio Traction & 
Light C©. v. Lo Schiavo, 16 Ohio 
App. 120. 


Evidence held inadmissible 
Ala.—Aplm v. Dean, 164 So. 737, 231 
Ala. 320. 

Part of business 

Evidence as to profits made in only 
one branch of plaintiff’s business, 
in which substantial capital was in¬ 
vested, was properly excluded.—Gen¬ 
tile v, McLaughlin, 164 A. 71, 107 Pa. 
Super. 4S9. 

SO. Mo-—Normandin v. Kansas City, 
App., 206 S.W. 913. 

81. U.S.—Chicago, R. I. & P. R, Co. 
V. Hale, OkL, 186 P. 626. 108 C.C. 
A. 490, reversing 176 P. 71, 99 C. 
C.A. 379. 

82. Pa.—Baxter v, Philadelphia & 
R. Ry. Co., 107 A. SSI, 264 Pa. 467, 

9 A.L.R. 504—Dempsey v. City of 
Scranton, 107 A. 877, 264 Pa. 495. 

83. Pa,—Murphy v. Pittsburgh Rys. 
Co., 140 A. 897, 292 Fa. 191— 
Dempsey v. City of Scranton, 107 
A. 877. 264 Pa. 495. 

Determination, of value 

“The effect of the loss of the in¬ 
dividual's services to the business 
may be indicated by evidence point¬ 
ing out the pecuniary loss sustained 
by reason of the absence, partial or 
total, of the personal attention and 
labor of the individual; not as 
definitely fixing the measure to value 
the earning power, but as an aid to 
the jury* after considering all the 
attendant circumstances involved in 
the business, m its effort to deter¬ 
mine what the measure should be. 
Attention may be called to all the 
depressing influences to which a 
business is subjected. If, because of 
the magnitude and complexity of the 
business, or through death, this evi¬ 
dence be not available, then the 
claimant, after fully describing the 
business and the injured person’s 
connection therewith, should be per¬ 
mitted to show what the services 
were worth, if employed under like 
circumstances by another in a simi¬ 
lar capacity.”—^Baxter v. Philadel- 
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rect result of plaintiff’s injury, may be received, 
not as a distinct element of damage, but as evi¬ 
dence of the value of his services and, in order 
to arrive at a correct estimate of plaintiff’s earn¬ 
ing power it is proper for the jury to consider the 
profits which have been derived from his manage¬ 
ment of a business as distinguished from profits 
derived from invested capital.^ ^ Where the pre¬ 
dominating factor is the directing intellectual and 
physical labor of the individual, such business may 
be characterized as personal, and income there¬ 
from may be regarded as earnings, even though 
others with tools and equipment may aid in the 
work, as the personal feature prevails over the in¬ 
vestment of insignificant capital and the labor of 


others.^6 the case of a partnership or of an 
association which simply employs the personal 
services of its members, the shares of members in 
the receipts may be considered as earnings. 

Professional work. Where plaintiff is engaged 
in professional pursuits, proof of his earnings in 
that capacity before the injury and the effect 
thereof upon his ability to continue his profession, 
or to do so as profitably as before, is admissible 
but as the value of a professional man’s time de¬ 
pends to a great extent on his individual exertions, 
such evidence should be confined to what he him¬ 
self has earned, and not to what members of his 
profession generally are able to earn.^^ Hence, it 


phia & R. Ry. Co., 107 A. 881, 884, 
264 Pa. 467, 9 A.L.R. 504. 

Competency of evidence 

(1) Amount contributed by in¬ 
jured person for support of family 
held admissible to show earnini: ca¬ 
pacity and value of services to busi¬ 
ness.—Baxter v. Philadelphia & R. 
Ry. Co., supra. 

(2) Pact that minor son, who 
helped father in business, was not 
paid wagres held immaterial.—Bax¬ 
ter V. Philadelphia &, R. Ry. Co., su¬ 
pra. 

Personal effort 

In actions for personal injuries, 
and with reference to the loss of 
earning power as an element of 
damages, the idea of personal effort, 
physical and mental, is not confined 
to professional or similar services, 
but extends to a person engaged in a 
business.—Baxter v. Philadelphia & 
R. Ry. Co., supra. 

84. Pa.—^Dempsey v. City of Scran¬ 
ton, 107 A. 877, 264 Pa. 495—Faber 

V. Gimbel Bros., 107 A. 222, 264 
Pa. 1. 

Tex.—Dallas Ry. & Terminal Co. v. 
Darden, Com.App., 88 S.W.2d 777, 
affirming, Civ.App., 23 S.W.2d 739 
—Miller v. Hooper, Civ.Abp., ,94 S. 

W. 2d 230. 

Questions coxisidered 

In actions for personal injury, the 
question, with reference to loss of 
earning power, is whether, if no 
injury had occurred, business of 
injured person would have had same 
success as it always had, and 
whether it would have continued, 
during his remaining probable life, 
and, if so, there wull be no loss, but, 
if not, and a personal equation is 
involved, the uncertain factors will 
not deprive him of right to fair 
compensation for such loss, where 
It can be fairly and directly meas¬ 
ured.—Baxter v. Philadelphia & R. 
Ry. Co., 107 A. 881, 264 Pa. 467, 9 
A.L.R. 504. 


85. Mich.—Hetler v. Holtrop, 2S1 N. 
W. 434, 285 Mich. 570. 

Tex,—Dallas Ry. & Terminal Co. v. 
Darden, Civ.App., 23 S.W.2d 739, 
affirmed, Com.App., 38 S.W.2d 777. 
17 C.J. p 899 note 19. 

Matters considered 

In action for personal injuries, 
evidence of character and extent of 
plaintiff’s business, part transacted 
by him, and compensation paid to 
others, was admissible, although evi¬ 
dence of net profits was inadmissi¬ 
ble.—L .0 Schiavo v. Northern Ohio 
Traction & Light Co., ISS N.E. 372, 
106 Ohio St. 61, 27 A.L.R. 424, af¬ 
firming Northern Ohio Traction & 
Light Co. V. Lo Schiavo, 16 Ohio 
App. 120. 

86. Mass.—^Bagley v. Kimball, 167 
N.E. 661, 268 Mass. 440. 

N.Y.—Galanis v. Simon, 225 N.Y.S. 
673, 222 App.Div. 330, affirmed 166 
N.E. 310, 250 N.Y. 524. 

Pa.—Offensend v. Atlantic Refining 
Co.. 185 A. 745, 322 Pa. 399— 

Muller V. A. B. Kirschbaum Co., 
148 A. 851, 29S Pa. 560—Baxter v. 
Philadelphia & R. Ry. Co„ 107 A. 
SSI, 264 Pa.‘467, 9 A.L.R. 504— 
Kaufman v. McClain, 13 North- 
umb.Leg.J. 369. 

Wash.—^Yenney v. Pacific Northwest 
Traction Co., 215 P. 38, 124 Wash. 
660. 

17 C.J. p 899 note 20. 

“The income or profits an injured 
person derives from a business per¬ 
sonally conducted with little of no 
capital and depending entirely or 
substantially upon his undivided 
labor and skill, whether physical or 
mental, may be considered as af¬ 
fording the true measure of his 
earning capacity.”—Dempsey v. City 
of Scranton. 107 A 877. 880, 264 Pa. 
495. 

Amormt invested 

Where manager of small retail 
ladies' store sought to recover dam¬ 
ages for loss of earning power as 
the result of personal injuries, ex¬ 
cluding of offer to prove amount of 
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capital invested in business and to 
show comparative relation of the 
personal service of manager to re¬ 
turn from capital as part of busi¬ 
ness was error.—Apfeibaum v. Mark- 
le3^ 3 A.2d 975, 134 Pa.Super. 392. 

Evidence held admissible, notwith¬ 
standing plaintiff kept no books and 
could not tell precisely the net prof¬ 
its of his business.—Laycock v. 
United Rys. Co. of St. Louis, 235 S. 
W. 91, 290 Mo. 344, answering cer¬ 
tified questions, App., 227 S.W. 883. 
Parmer 

(1) A farmer has been held to be 
within the text rule. 

Colo.—Mountain States Telephone & 
Telegraph Co. v. Sanger, 287 P. 
866, 87 Colo. 369. 

Minn-—Piche v, Halvorson, 272 N.W. 
591, 199 Minn. 526. 

(2) It has been held to be error, 

however, to admit evidence of a 
farmer's profits.—Herzberg v. 

Knight, 286 N.W. 145, 289 Mich. 

29. 

Sale contracts 

Where plaintiff's business of pro¬ 
ducing, harvesting, and selling spe¬ 
cial variety of sweet corn was spe¬ 
cialized and depended on his person¬ 
al effort, and injuries caused by de¬ 
fendant’s negligence incapacitated 
plaintiff from performing contracts 
for sale of corn, evidence regarding 
sale contracts requiring delivery at 
definite hours was admissible.— 
Steitz V. Gifford, 19 N.E.2d 661, 280 
N.Y. 15. 122 A.L.R. 292, affirming 4 
N.Y.S.2d 145, 254 App.Div. 715. 

87. N.Y.—Thomas v. Union R. Co., 
45 N.Y.S. 920, 18 App.Div. 185. 

88. N.Y.—^Waldie v. Brooklyn 

Heights R. Co., 79 N.Y.S. 922, 78 
App.Div. 557. 

17 C.J. p 900 note 22. 

89. Md.—Fleischman Transp. Co. v. 
Egli. 164 A. 228, 163 Md. 663. 

17 C.J. p 900 note 23. 

90. Wash.—Turner v. Great North- 
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may be shown that in connection with his practice 
he was a contributor to various professional jour¬ 
nals,and the jury are entitled to consider his 
popularitywhile on the other hand defendant 
may show that his practice was an unlawful one 
and that his professional reputation w^as bad.^^ 

Peculiar knozvledge or ability. Where a wrong¬ 
ful injury to the person results in an impairment 
of earning capacity, the person injured may recov¬ 
er the amount of his loss from such impairment, 
although, by reason of his peculiar knowledge or 
ability, it may be much greater than that of an 
ordinary man, and although his possession of this 
peculiar knowledge or ability may have been un¬ 
known to defendant when the wrong was done.^^ 

Necessity of proof as to amount. Evidence from 

ern R. Co., 46 P. 243, 15 Wash. 213, 

55 Am.S.R. 883. 

17 C.J. p 900 note 24. 

91- U.S.—^District of Columbia v. 

Woodbury, D.G., 10 S.Ct. 990, 136 
U.S. 450, 34 L.Ed. 472. 

92- N.H.—Sanders v. Boston & M. 

R. Co., 9-2 A. 546, 77 N.H. 381. 

93. Conn.—Jacques v. Bridg’eport 
Horse R. Co,, 41 Conn. 61, 19 Am. 

R. 483. 

94. Conn.—Comstock v. Connecticut 
R. & Lighting Co., 

Conn. 65. 

17 C.J. p 900 note 28. 

A Violinist who sustained injuries 
was entitled to recover for the loss 
©r impairment of his productive pow¬ 
er as an individual, and that could 
be ascertained and estimated accord- 
ingr to the nature and scope of his 
employment or profession, and he 
was entitled to have the jury in- 
fermed concerning his skill and ex¬ 
perience, his ability in his chosen 
profession, and the degree of suc¬ 
cess that he had attained. Evidence 
of market value, if any, of his serv¬ 
ices in the profession in which he 
was engaged, could be proved as a 
fact which the jury could take into 
consideration in determining the 
amount of damages to be awarded.— 

Leave v. Boston Elevated Ry. Co., 

Mass., 2S N.E.2d 483. 
iScenic painter 

In an action for injuries, testi¬ 
mony as to plaintiff’s skill as a 
scenic painter before the injury and 
of his inability to work at such vo¬ 
cation after he was hurt, was com¬ 
petent on the question of damages. 

—Stussy V. Kansas City Rys. Co., 

Mo.App., 228 S.W. 531. 

95. Or.—Alt V. Krebs, 88 P.2d 804, 

807, 161 Or. 256, citing 'CJorpns 

Juris. 

Tex.—South Plains Coaches v. 'Beh¬ 
ringer, Civ.App., 32 S.W.2d 959, 

962, quoting CJorpus Juris. 


which the amount may be determined is essential 
to an award for impairment or destruction of earn¬ 
ing capacity.^^ An award cannot be made from 
mere conjecture or without proper data furnished 
as evidence,^® although the evidence need not be 
clear and indubitable to entitle it to go to the ju¬ 
ry,and the law exacts only the kind of proof of 
which the fact to be proved is susceptible.^^ An 
award for diminution of prospective earning ca¬ 
pacity may be made, although there is no direct 
evidence as to the amount of loss.^^ 

General considerations affecthtg measure. As a 
broad general rule, all evidence tending to show 
the character of plaintiffs ordinary pursuits, and 
the extent to which the injury has or will prevent 
him from following such pursuits, is admissible,^ 

Evidence held competent 

(1) Evidence as to property owned 
by plaintiff, consisting of live stock 
and land.—Baker v. Streater, Tex, 
Civ.App., 221 S.W. 1039, dismissed 
for want of jurisdiction. 

(2) Evidence as to volume of plain¬ 
tiff’s firm’s business to show salary 
merited, although amount of sal¬ 
ary not disputed.—Cawood v. Earl 
Paige & Co., 214 N.W. 402, 239 Mich. 
485. 

(3) Evidence bearing directly on 
plaintiff’s earning capacity.—Gra¬ 
ham’s Adm’r v. Illinois Cent. R. Co., 
215*S.W. 60, 185 Ky. 370. 

(4) Evidence of value of stock in 
trade of injured owner of delicates¬ 
sen store.—McGlinchy v. Henderson, 
134 N.E. 264, 240 Mass. 432. 

(5) Evidence that plaintiff, who 
before the accident was in sound 
financial condition, was indebted at 
the time of the trial.—Vann v, At¬ 
lantic Coast Line R. Co., 109 S.E. 
556, 182 N.C. 567. 

(6) Testimony of physician that 
injured servant, by reason of loss of 
his leg, could not follow any avoca¬ 
tion requiring him to stand on a 
wooden leg.—^Wabash Ry. Co. v. 
Lamboy, C.C.A.Mo., 299 F. 124. 

(7) Evidence as to how plaintiff 
was providing for herself since the 
injury.—Richmond v. City of Nor¬ 
wich, 115 A. 11, 96 Conn. 582. 

Helpful evidence is admissible, al¬ 
though it does not furnish a mathe¬ 
matical valuation of the impairment. 
—Leave v. Boston Elevated Ry. Co., 
Mass., 28 N.E. 2d 483—^Doherty v. 
Ruiz, Mass., 18 N.B.2d 542. 

Physical and intellectual capacity 
Loss of earning power involves 
an inquiry into the comparative phy¬ 
sical and intellectual labor and ca¬ 
pacity of the person injured before 
and after the accident.—Dempsey v. 
City of Scranton, 107 A. 877, 264 
1 Pa. 495. 


Wyo.—Chicago & N. W. Ry. Co. v. 
Ott, 237 P. 238, 33 Wyo. 200, re¬ 
hearing denied 238 P. 287, 33 Wyo. 
200, certiorari denied 46 S.Ct, 201, 
269 U.S. 585, 70 L.Ed. 425. 

17 C.J. p 900 note 29. 

Expenses 

Injured attorney was not entitled 
to recover for loss of earning pow¬ 
er where he stated his gross earnings 
without giving his expenses.—Long- 
den V. Conestoga Transp. Co., 169 1 
A. 884, 313 Pa. 561. 

9*6. Pa.—Longden v. Conestoga 

Transp. Co., supra. 

Tex.—South Plains Coaches v. Beh¬ 
ringer, Civ.App., 32 S.W.2d 959, 
962, quoting Corpus Juris. 

17 C.J. p 900 note 30. 

97. Tex.—South Plains Coaches v. 

Behringer, supra. j 

17 C.J. p 900 note 31. ; 

I 

9S. Tex.—South Plains Coaches v. j 
Behringer, supra. 

17 C.J. p 784 note 24. ' 

99. Mass.—^Doherty v. Ruiz, 18 N. 
E.2d 542. 

17 C.J. p 901 note 33. 

Befiuite iucome 

Where disability to labor is clear¬ 
ly shown in personal injury action, 
jury can award reasonable sum 
therefor, irrespective of whether in¬ 
jured person is shown to have any 
definite income.—Gray v. Dieckmann, 
C.C.A.N.H., 109 F.2d 382—17 C.J. p 
901 note 33 [a] (5). 

1 . Ala.—^Whiddon v. Malone, 124 So, 
516, 518, 220 Ala. 220, citing Cor¬ 
pus Juris. 

Mo.—Ganz v. Metropolitan St, R. Co., 
220 S.W. 490. 

N.Y.—^Windmuller v. New York Cent. 

R, Co., 297 N.Y.S. 250, 251 App.Div. 
902, 

Tex.—Miller v. Hooper, Civ.App., 94 

S. W.2d 230—Thomas v. Pugh, Civ. 
App., 6 S.W.2d 202. 

17 C.J. p 901 note 34. 
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but evidence which consists of mere guesswork 
and speculation on what ma\' happen should be 
excluded.- Further, it is obvious that the evidence 
offered should relate to plaintiff’s earning capaci- 
ty.2 As bearing on this question it is proper to 
take into consideration plaintiff’s age,^ his ex¬ 


pectancy of life,^ his occupation,^ business,'^ or 
profession,^ the effect of the injury thereon,^ the 
physical capacity of plaintiff to perform his work 
at the time he was injured and thereafter,^^ his 
earning capacity and earnings before anH aft¬ 
er the injury, and a comparison of such earn- 


2. Pa.—Clark v. Butler Junction 
Coal Co., 102 A. 952, 259 Pa. 262. 

17 C.J. p 901 note 35. 

3. Tex.—Payne v. Bannon, Civ.App., 
238 S.W. 701. 

17 C.J. p 901 note 36. 

Pact of fiiscliarge 

That defendant forced plaintiff to 
leave its employment because he 
would not sig’n a release of his 
claim for injury was admissible, 
where the court ruled that the jury 
had no rig:ht to consider this fact 
as an element of damage unless 
plaintiff was discharged because of 
the injury.—Toung v. Seaboard Air 
Line R., 55 S.E. 225, 75 S.C. 190. 
Standard or normal man 

"The diminution in earning ca¬ 
pacity of the plaintiff himself, and 
not that of some standard or normal 
man in, his position, furnishes the 
test."—Dohertj’- y. Ruiz, Mass., IS 
K.E.2d 542, 543. 

4 . N.C.—Ledford v. Valley River 
Lumber Co., 112 S.E. 421, 1S3 N.C. 
614. 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

17 C.J. p 902 note 37. * 

5. N.C.—^Kirkpatrick y. Crutchfield, 
100 S.E. 602, 178 N.C. 348. 

17 C.J. p 902 note 38, 

Death from other causes 

Where plaintiff suing for person¬ 
al injuries dies from a cause other 
than the injury, and the action is 
revived and prosecuted by his per¬ 
sonal representative, recovery may 
be had for loss of earnings during 
deceased's lifetime, but not for the 
period of his expectancy based on 
his age and condition of health pri¬ 
or to injury.—Hindmarsh v. Sulpho 
Saline Bath Co., 187 N.W. 806. 108 
Neb. 168. 

6. N.C.—Ledford v. Valley River 
Lumber Co., 112 S.E. 421, 183 N.C. 
614. 

17 C.J. p 902 note 39. 

Baseball player 

In, personal injury action, evidence 
that plaintiff was semiprofessional 
baseball player was admissible.— 
Kraft V. Acme Stevedore Co., 297 P. 
585, 112 Cal.App. 653. 

7. Conn.—Di Bernardo v. Connecti¬ 
cut Co., 124 A. 231, 100 Conn. 612. 

Minn.—Predhom v. Smith, 259 N.AV. 
SO, 193 Minn. 569. 

N.C.—Ledford v. Valley River Lum¬ 
ber Co., 112 S.E. 421, 1S3 N.C. 
614. j 

17 C.J. p 902 note 40, I 


8. Ind.—Indianapolis v. Gaston, 58 
Ind. 224. 

9. Ky.—Louisville & I. R. Co. v. 
Murphy, 228 S.W. 442. 190 Ky. 795, 

17 C.J. p 902 note 42. 

Doss of engragremeuts 

In musician’s personal injury ac¬ 
tion, musician’s testimony concern¬ 
ing amount of wages lost, because 
of his inability to keep professional 
engagements was competent, where 
trial judge instructed jury fully that 
element of damage recoverable was 
not loss of money as wages but 
compensation for diminution of earn¬ 
ing power, and explained the rela¬ 
tion of the former to the latter.— 
Leave v. Boston Elevated Ry. Co., 
Mass., 28 N.E.2d 483. 

10. Mich.—Pawlicki v. Detroit Unit¬ 
ed R. Co., 158 N.W. 162, 191 Mich. 
536. 

17 C.J. p 902 note 43. 

11. Ala.—Stoudemire v. Davis, 94 
So. 498, 208 Ala. 495. 

Ga.—^New Winder Lumber Co. v. 
Payne, 149 S.E; 85, 40 Ga.App. 
188. 

Md.—^American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422. 

Inability to follow occupation 

Where one has fitted himself for 
the prosecution of any profession or 
trade and by reason of such injury 
is no longer able to follow such oc¬ 
cupation, this may be considered in 
measuring the damages sustained as 
tending to show loss of earning 
power.—^Arkansas Power & Light 
Co. V, Toliver, 27 S.W.2d 985, 181 
Ark. 790. 

Idleness not assumed 

Where injured person has long life 
expectancy, court, in determining 
damages, must assume he will not 
remain idle to augment damages.— 
St. Louis-San Francisco Ry. Co. v. 
Bridges, 131 So. 99, 159 Miss. 268, 
certiorari denied 51 S.Ct. 494, 283 

U.S. 848, 75 L.Ed. 1456. 

112. Cal.—^Machado v. Harm, 297 P. 
! 626, 112 CahApp. 7^48. 

13. Ala.—Southern Ry. Co. v. Plynt, 
82 So. 25, 203 Ala. 65—Birming¬ 
ham Fuel Co. V. Taylor, 81 So. 630, 
202 Ala. 674. 

Ark.—Arkansas Power & Light Co. 

V. Toliver, 27 S.W\2d 985, 181 Ark. 
790. 

Cal.—^Hoffmann v. Lane, 54 P.2d 477, 
11 Cal.App.2d 655. 

Colo.—Mountain States Telephone & 
Telegraph Co. v. Sanger, 287 P. 
866, 87 Colo. 369—Colorado Springs 
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& I. Ry. Co. V. Kelley, 176 P. 307, 
65 Colo. 246. 

Mass.—Mitchell v. Walton Lunch 
Co., 25 N.E.2d 151. 

Mo.—Freyman v. United Rys. Co. 

of St. Louis, App., 236 S.W. 902. 
N.C.—Fox V. Asheville Army Store, 
5 S.E.2d 436, 216 N.C. 468—Ledford 
V. Valley River Lumber Co., 112 S. 
E. 421, 183 N.C. 614—Beaver v. Fet¬ 
ter, 97 S.E. 145, 176 N.C. 334. 
Pa.—McCullough v. Holland Furnace 
Co., 141 A. 631, 293 Pa. 45—Gordon 
V. Yellow Cab Co. of Delaware, 100 
Pa.Super. 558—Schwartz v. Cramp, 
86 Pa.Super. 475—Bohm v. Beck- 
dol & Welker, 81 Pa.Super. 178— 
Siegfried v. Lehigh Valley Transit 
Co., 18 Leh.Co.L.J. 136. 

Tex.—Thomas v. Pugh, Civ.App., 6 
S.W.2d 202. 

W.Va.—Keathley v. Chesapeake & O. 
Ry. Co., 102 S.E. 244, 85 W.Va. 
173. 

17 C.J. p 902 note 44. 

Evidence of earnings in addition to 
money, such as that he received 
house rent free, coal, ice, etc., held 
admissible.^Girany v. Oregon Short 
Line R. Co., 58 P.2d 841, 56 Idaho 
740. 

Skillful workman 

In personal injury suit, evidence 
as to plaintiff being a skillful work¬ 
man when hurt and as to the wages 
he was able to earn was admissible 
on the measure of damages.—^John¬ 
son V. Kansas City Electric Light 
Co., Mo.App., 232 S.W. 1094. 
ITniform rate of pay 

Where the employment of plain¬ 
tiff, if he had not been injured, would 
have continued at a uniform rate 
of pay during the period of his in¬ 
capacity, his loss in wages furnishes 
a practically accurate measure of 
the injury to his earning capacity.— 
Doherty v. Ruiz, Mass., 18 N.E.2d 
542. 

14- Ark.—Arkansas Power & Light 
Co. V. Toliver, 27 S.W.2d 985, 181 
Ark. 790. 

Ky.—Nelson Creek Coal Co. v. Brans- 
ford, 258 S.W. 289, 201 Ky. 778. 
Mich.—Norris v. Elmdale Elevator 
Co., 185 N.W. 696, 216 Mich. 548. 
N.C.—Pox V. Asheville Army Store, 
5 S.E.2d 436, 216 N.C. 468—Beaver 
V. Fetter, 97 S.E. 145, 176 N.C. 
334. 

Pa.—Bohm v. Beckdol & Welker, 81 
Pa.Super. 178. 

17 C.J. p 902 note 45. 

Evidence improperly excluded 

Where plaintiff claimed loss of 
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and the usual earnings of others engaged 
in the same employment in the neighborhood.l^ 
The inquiry should be as to what plaintiff was able 
to earn in or near the locality where he lived, or 
was reasonably liable to exercise his calling, and 
it is improper to admit evidence as to his earning 
capacity at a distant point in another state where 
he is not likely to labor.i^ It has been held im¬ 
proper to consider the amounts paid by plaintiff 
after the injury to employ others to do work for¬ 
merly done by him;l8 but as to this there is au¬ 
thority to the contrary.l^ The amount which 
plaintiff has been able to save from his earnings is 
immaterial.20 

Extent of inquiry into prior earnings. Evidence 
as to prior earnings is not confined to a time im¬ 
mediately prior to the accident ,21 and according to 
some authorities the inquiry is permitted to extend 
back over a considerable period of time ,22 particu¬ 
larly where the conditions are similar,23 or where 
it is shown that plaintiff at the time of the acci¬ 
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dent retained the qualifications which he had pre¬ 
viously possessed.2-t Some authorities, however, 
exhibit a tendency to confine the inquiry more 
closely to the time of the in jury, 25 especially 
where the earning capacity which it is sought t© 
show was in an entirely different employment,^® 
or in an occupation which has been apparently 
abandoned, 2 ^ or which plaintiff is not shown to be 
able to resume.23 Although plaintiff had no fixed 
salary and no fixed term of employment, it is nev¬ 
ertheless proper to show what he had been able 
to earn prior to the accident.2^ To justify an in¬ 
quiry into the earnings of plaintiff in a particular 
employment, it would seem that he should have 
been engaged therein for a sufficient time to ren¬ 
der such a test a fair and general measure of his 
earning capacity.^® 

Possibility of increase in earnings or pronwtion. 
While it is proper for the jury to consider the 
general probabilities and possibilities that plaintiff's 
earning capacity w’ould have increased, it is 


profits because of inability to keep 
boarders after automobile accident, 
excluding- testimony showing cost of 
food was improper.—Rogers v. 
Youngs, 233 N.W. 365, 252 Mich. 

420. 

Increased earnings 

Plaintiff’s increased earnings after 
injury do not necessarily control 
amount of damages for injury.— 
Maier' v. American Car & Foundry 
Co., Mo.App., 296 S.W. 212.- 

15. Ala.—Ensley Holding Co. v. 
Kelley, 158 So. 896, 229 Ala. 650. 

Ark.—Arkansas Power & Light Co. 
V. Toliver, 27 S.W.2d 985, 181 Ark. 
790. 

Mass.—^Hendler v. Coffey, 179 N.E. 
801, 278 Mass. 339, 

Mich.—Rogers v. Youngs, 233 N.W. 
365, 252 Mich. 420. 

Pa.—Muller v. A, B. Kirschbaum Co., 
148 A. 851, 298 Pa. 560. 

Tex.—St. Louis Southwestern Ry. 
Co. of' Texas v. Lewis, Civ.App., 
277 S.W. 727. 

17 C.J. p 903 note 46. 

16. Ga.—Camilla Cotton Oil & Fer¬ 
tilizer Co. V. Walker, 94 S.E. 855, 
21 Ga.App. 603. 

17 C.J. p 903 note 47. 

17. Neb.—Hershiser v. Chicago, B. 
& Q. R. Co., 170 N.W. 177, 102 Neb. 
820. 

18. Mass.—Stynes v. Boston El. R. 
Co., 91 N.E. 998, 206 Mass. 75, 30 
L.R.A.,N.S., 737. 

Mich.—Seabury v. Detroit United R. 

Co., 160 N.W. 570, 194 Mich. 423. 

17 C.J. p 903 note 48. 

18. Pa.—Robb v. Niles-Bement- 
Pond Co., 112 A. 459, 269 Pa. 298. 

17 C.J. p 903 note 49. 

25 C.J.S.^a 


20. Ala.—Louisville Sc N. R. Co. v. 
Woods, 22 So. 33, 115 Ala. 527. 

17 C.J. p 903 note 50. 

21. Tex.—Galveston, H. & S. A. Ry. 
Co. V, Harling, Com.App., 260 S. 
W. 1016, affirming, Civ.App., 208 
S.W. 207. 

17 C.J. p 904 note 59. 

Guide for future earnings 

“There seems to be no fixed rule 
as to time in such inquiry, but the 
past- employment must be sufficiently 
related to the probable future em¬ 
ployment of the plaintiff to be rea¬ 
sonably considered as a guide for 
determining his future earnings.”— 
Pox V. Asheville Army Store, 5 S. 
E.2d 436, 437, 216 N.C. 468, citing 
Corpus Juris. 

Eight weeks held permissible 
Pa.—Schwartz v. Cramp, 86 Pa.Super. 
475. 

22. Tex.—Galveston, H. & S. A. 
Ry. Co. V. Harling, Com.App., 260 
S.W. 1016, affirming, Civ.App., 208 
S.W. 207. 

17 C.J. p 904 note 60. 

One year 

N.J.—Gorman v. Elizabeth-Union- 
Irvington Line, 147 A. 402, 105 N. 
J.Law 602. 

Five years 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Contois, Civ.App., 279 S.W. 929, 
affirmed, Com.App., 2S8 S.W. 154, 
certiorari denied 47 S.Ct. 659, 
274 U.S. 747, 71 L.Ed. 1328. 

23. Tex.—^Wells v. Benjamin, Civ. 
App., 165 S.W. 120. 

17 C.J. p 904 note 61. 

24. Ind.—Union Traction Co. v. 
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•Taylor, 135 N.E. 255, 81 Ind.App. 
257. 

17 C.J. p 904 note 62.’ 

25 . N.C.—Pox V. Asheville Army 
Store, 5 S.E.2d 436, 216 N.C. 468. 

Pa,—Rooney v. Maczko, 172 A. 151» 
315 Pa. 113. 

17 C.J. p 904 note 63. 

26 . Pa.—Hobel v. Mahoning Shenan- 
go R. & Light Co.. 79 A, 119, 229 
Pa. 507. 

27 . Pa.—Rooney v. Maczko, 172 A. 
151, 315 Pa. 113. 

17 C.J. p 905 note 65. 

28 . Tex.—Houston & T. C. R. Co. v. 
Gee, 66 S.W. 78, 27 Tex.Civ.App. 
414. 

17 C.J. p 905 note 66. 

Baseball pitcher 

Effects of injuries on pitching 
abilities of thirty-year-old profes¬ 
sional baseball pitcher who had aban¬ 
doned baseball for other employ¬ 
ment prior to accident should not 
be considered in assessing damages. 
—Prudhomme v. Continental Cas¬ 
ualty Co., La,App., 169 So. 147. 

29 . Or.—Brown v. Oregon-Washing- 
ton R. & Nav. Co., 128 P. 38, 63 
Or. 396. 

30. Two y^rs 

The earnings of plaintiff in a par¬ 
ticular employment might be con¬ 
sidered where he had been w^orking 
in such employment for two years.— 
Illinois Steel Co. v. Ostrowski, 62 
N.E. 822, 194 Ill. 376. 

31. Conn.—Woodward v. City of 
Waterbary, 155 A. 825, 113 Conn. 
457. 

Ky.—^Nelson Creek Coal Co. v. Brans- 
ford, 258 S.W. 289, 201 Ky, 778. 
17 C.J. p 905 note 69. 
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improper to show that plaintiff had a chance of 
promotion to a higher position and to show the in¬ 
crease in earnings which would have accompanied 
such promotion.2^ A different rule applies where 
such promotion is reasonably certain, such as pro¬ 
motion under seniority rules,where promotion 
has been promised,or where there is a provision 
therefor in the contract of employment.^^ An of¬ 
fer of a better salary may be shown.^® Although 
there is authority to the contrary,the fact that 
plaintiff will be prevented from carrying out a 
course of study which would have resulted in in¬ 
creased earning capacity may be considered.^^ 

Computation of amount. In estimating the 
amount of an award for prospective damages due 
to impaired earning capacity, it is proper to con¬ 
sider plaintiff's expectancy of life and the present 


value of a yearly income equivalent to the prob¬ 
able reduction of plaintiff’s earnings,*39 as dis¬ 
cussed in § 81 supra, plaintiff’s expectancy of life 
for this purpose is to be considered as it was before 
the injury. It is not proper to award a sum the 
interest on which would equal the reduction of 
plaintiff’s yearly income,^® nor is it proper to award 
an amount equal to the total amount of such future 
reduction of earnings their present value should 
be taken at the legal rate of interest.^^ However, 
the jury are not entitled to make the award en¬ 
tirely a matter of mathematical calculation from 
mortality and interest tables without considering 
other circumstances in the case,^^ such, for ex¬ 
ample, as the probable normal diminution of plain¬ 
tiff’s earning capacity with advancing years.^^ 
They should also take into consideration, in deter- 


Appreutice 

In an action for personal injury, 
brought by an apprenticed bricklayer 
whose apprenticeship would expire 
six months after the injury, evi¬ 
dence as to the wages of journey¬ 
man bricklayers in the community, 
as bearing on damages, was admis¬ 
sible.—Kalland v. City of Brainerd, 
169 N.W. 475, 141 Minn. 119. 

32. Vt.—Marshall v. Dalton Paper 
Mills, 74 A. 108, 82 Vt. 489, 24 
L.R.A.,N.S., 128. 

17 C.J. p 905 note 70. 

Promotion dependent on merit 

Although probability of promotion 
of railroad employee depended on 
seniority, where it also depended on 
merit and ability, evidence of such 
probability was inadmissible in 
action for personal injuries.—Payne 
V. Lyon, 114 S.E. 892. 154 Ga. 501, re¬ 
versing, 111 S.E. 226, 28 Ga.App. 

246, conformed to, 115 S.E. 138, 29 
Ga. 327. 

Showing of definite riae 

In action for personal injuries to 
a railroad employee, admitting tes¬ 
timony of the chapces of his pro¬ 
motion to a more lucrative position 
without showing a definite rule 
therefor was error.—Fort Worth & 
D. C. Ry. Co. V. Smithers, Tex-Civ. 
App., 249 S.W. 2S6, affirmed. Com. 
App., 272 S.W. 764. 

33 . Cai.—Baker v. Southern Pac. 
Co., 193 P. 765, 184 Cal. 357. 

Iowa.—Bradley v. Interurban Ry. 

Co., 183 N.W. 493, 191 Iowa 1351. 
Mo.—Jones v. St. Louis-San Fran¬ 
cisco Ry. Co., 63 S.W.2d 94, 333 
Mo. 802—Busch v. Louisville & N. 

R. Co., 17 S.W.2d 337, 322 Mo. 
469, certiorari denied Louisville & 
N. R. Co. V. Busch, 50 S.Ct. 27, 
2S0 U.S. 569, 74 L.Ed. 622. 

Tex.—Hines v. Glasgow, Civ.App., 217 

S. W. 1114, dismissed for want of 
jurisdiction—Lancaster v. Hynes,, 


Civ.App., 214 S.W. 957, dismissed 
for want of jurisdiction. 

34 . Ark.—^A. L. Clark Lumber Co. v. 
St. Coner, 133 S.W. 1132, 97 Ark. 
058. 

17 C.J. p 905 note 71. 

35. Ill.—Eilers v. Peoria Ry. Co., 200 
IlLApp. 487. 

17 C.J. p 905 note 72. 

36 . S.C.—Montgomery v. Seaboard 
Air Line R. Co., 53 S.E. 987, 73 S. 
C. 503. 

37. U.S.—Cauble v. Central Vermont 

R. Co., D.C.N.Y., 216 F. 712. 

318 . Cal.—Adams v. Kaiser, App., 
285 P. 751. 

Pa.—Brink v. Kessler, 165 A. 836, 
310 Pa. 506. 

Tex.—Wichita Valley Ry. Co. v. Wil¬ 
liams, Civ.App., 6 S.W.2d 439, 
error refused. 

17 aJ. p 905 note 75. 

39 . U.S.—Coast S. S. Co. v. Brady, 
C.C.A.Alaska, 8 F.2d 16, certiorari 
denied 46 S.Ct. 103, 269 U.S. 578, 
70 L.Ed. 421—Stewart v. Atlantic 
Gulf & Pacific Co., D.C.Fla., 9 F. 
Supp. 344. 

Heb.—Culver v. Union Pac. R. Co., 
199 N.W. 794, 112 Neb. 441. 

N.C.—^Kirkpatrick v. Crutchfield, 100 

S. E. 602, 178 N.C. 348—Kilpatrick 
V. Kinston Mfg. Co., 95 S.E. 168, 
175 N.C. 201. 

Pa.—Yost V. West Penn Rys. Co., 9 
A.2d, 368, 336 Pa. 407—Littman v. 
Bell Telephone Co. of Pennsyl¬ 
vania, 172 A. 687, 315 Pa. 370. 

17 C.J. p 905 note 76. 

Computation of amount of damages 
generally see infra § 194, 

Present value 

(1) Damages for future earnings 
lost should be measured by present 
cash value. 

Ariz.-—Southern Pac. Co. v. Gastelum, 
297 P, 875, 38 Ariz. 127. 

Mo.—Clark v. Chicago, R. I. & P. 
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Ry. Co., 300 S.W. 758, 318 Mo. 
453. 

(2) On the other hand, in some 
jurisdictions the rule that the loss 
of future wages should be estimated 
at their present value has not been 
adopted, it being considered that the 
probable loss of future wages is at 
best an estimate, and that it is 
doubtful whether anything is gained 
in the matter of certainty or of 
substantial justice by introducing 
a mathematical formula into the 
process of estimation.—Briggs v. 
Becker, 124 A. 826, 101 Conn. 62. 

40. U.S.—Stewart v. Atlantic Gulf 
& Pacific Co., D.C.Fla., 9 F.Supp. 
344. 

N.C.—Hill V. Director General of 
Railroads, 105 S.E. 184, 180 N.C, 
490. 

17 C.J. p 906 note 78. 

41- Or.—Adskim v. Oregon-Wash¬ 
ington R. & Nav. Co., 294 P. 605, 
134 Or. 574. 

17 C.J. p 906 note 79. 

42- Pa.—Windle v. Davis, 118 A. 
503, 505, 275 Pa. 23, citing Corpus 
Juris. 

17 C.J. p 906 note 80. 

43. Pa.—McCaffrey v. Schwartz, 132 
A. 810, 285 Pa. 561. 

17 C.J. p 906 note 81. 

44. Pa.—Littman v. Bell Telephone 
Co. ©f Pennsylvania, 172 A. 687, 
315 Pa. 870—^Henigin v. Booth & 
Flinn, 161 A. 871, 307 Pa. 528— 
McCaffrey v. Schwartz, 132 A. 810, 
285 Pa. 561. 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

17 C.J. p 906 note 82. 

Present worth tables 

(1) In Pennsylvania present worth 
tables have been held to be in- 
aumissible in jury trials to deter¬ 
mine compensation for impairment 
of future earning power.—McCaffrey 
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mining the present value of the award, the ex¬ 
penses of investment and taxes ^nd local condi¬ 
tions must also be considered, and that the amount 
of interest to be earned will vary from time to 
time."^® There is some authority to the effect that 
the proper measure of damages is the amount re~ 
quired to purchase a life annuity equivalent to the 
reduction in plaintiff's earning capacity ac¬ 
cording to other authorities, such a measure is in¬ 
correct, it being held that the recovery must be 
limited to the present worth of plaintiff's future 
earnings as the jury have estimated them.'^^ In 
case of a total destruction of plaintiff's earning 
powers, it has been held that theoretically damages 
may be measured by the difference between such a 
sum as would yield a yearly sum equal to the 
average yearly wages which might have been 
earned by plaintiff during his expectancy of life, 
and such a sum as at compound interest for the 
same period would at the expiration thereof equal 
such sum.^^ Mortality tables are not binding on 
the jury, but they may rely on their own observa¬ 
tion and experiences, and the facts and circum¬ 


§ 88 

stances in evidence, and indeed it has been held 
that to authorize a recover^' for diminished earn¬ 
ing capacity, it is not essential that the standard 
mortality tables should have been introduced in 

evidence.^^ 

Double recovery. An allowance, if any, for im¬ 
pairment of power to earn money should begin 
when the allowance, if any, for time lost is end- 
ed.52 

§ 88. Value of Personalty or Realty 

In determining a question of vaiue as an element of 
damages, resort is ordinarily to be had to the market 
value of the property involved. 

The ascertainment of value of property is not 
controlled by artificial rules, and the question is 
peculiarly one of fact for the determination of the 
jury.^2 It is not a matter of formulas, but the 
recovery must be reasonable, having its basis in a 
proper consideration of all relevant facts.^^ In 
determining a question of value, resort is ordinari¬ 
ly to be had to the market value of the property 
mvolved.55 In some cases, however, the market 


V. Schwartz, 132 A. 810, 285 Pa. 
561. 

(2) Other cases had held such 
tables to be admissible, 

Mich.—Seabury v. Detroit United 
Ry., 160 N.W. 570, 194 Mich. 

423- 

Pa.—Faber v. Gimbel Bros., 107 A 
222, 264 Pa. 1—Young- v. Pooley 
Furniture Co., 83 Pa.Super. 434. 

17 C.J. p 905 note 76 [a]. 

45. Tex,—Galveston, H. & S. A. R. 
Co. V. Kief, Civ.App., 58 S.W. 625— 
Galveston, H. & S. A. R. Co. v. 
Dehnisch, Civ.App., 67 S.W. 64. 

46. Ark.—Missouri Pac. R. Co. v. 

Henderson, 110 S.W.2d 516, 194 

Ark. 884. 

47. Mont.—Bourke v. Butte Electric 
& Power Co., 83 P. 470, 33 Mont. 
267. 

17 C.J. p 907 note 84. 

Evidence held admissible 

Evidence of cost of annuity was 
properly admitted in action to re¬ 
cover for personal injuries.—^McNair 
V. Berger, 15 P.2d 834, 92 Mont. 
441. 

48- Pa.—Goodhart v. Pennsylvania 
R. Co., 35 A. 191, 177 Pa. 1, 55 
Am.S.R. 705. 

49. U.S.—Peterson v. Roessler & 
Hasslacher Chemical Co., C.C.N.J., 
131 F. 166. 

50 . Ga.—Southern R. Co. v. Parham, 
73 S.E. 763, 10 Ga.App. 531. 

Mont.—Robinson v. Helena Light & 
Ry. Co., 99 P. 837, 38 Mont. 222. 
Generally see supra § 81. 

51. Ga.—Dalton Excelsior Co. v. 
Keeble, 91 S.E. 440, 19 Ga.App. 


336—^Merchants’ & Miners’ Transp. 
Co. V. Corcoran, 62 S.E. 130, 4 Ga. 
App. 654. 

Tex.—Missouri, H & T. R. Co. v. 
Coker, Civ.App., 143 S.W. 218. 

52 . Ky.—McLellan v. Threlkeld, 129 
S.W.2d 977, 279 Ky. 114—Iseman v. 
Hayes, 46 S.W.2d 110, 242 Ky. 302, 
85 AL.R. 996—Gibraltar Coal Min¬ 
ing Co. V. Miller, 25 S.W.2d 38, 
233 Ky. 129—Louisville & N. R. 
Co. V. Poster. 18 S.W.2d 983, 230 
Ky. 157—^Augustus v. Goodrum, 6 
S,W.2d 703, 224 Ky, 558. 

17 C.J. p 907 note 90. 

53 . Wls.—Gether v. R. Connor Co., 
219 N.W. 373, 196 Wis. 25. 

54 . U.S.—Standard Oil Co. of New 
Jersey v. Southern Pac. Co., N.Y., 
45 S.Ct. 465, 268 U.S. 146, 69 L.Ed. 
890, affirming, C.C.A, The Cush¬ 
ing, 292 P. 560, which modified, D.‘ 
a, 285 P. 617. 

Ill.—McCracken v. Farmers* Grain 
Co., 215 IlLApp. 551. 

Salvage value 

In determining value of office and 
store equipment destroyed by fire, 
obsolete articles not being used in 
the business, and which would never 
be used again, have only salvage 
value, regardless of original cost.— 
Weber v. Wisconsin Power & Light 
Co., 255 N.W. 261, 215 Wis. 480. 

55. U.S.—The Manhattan, C-C.A.Pa., 
85 P.2d 427, affirming, D.C., 10 F. 
Supp. 45, certiorari denied U. S. v. 
The Bessemer, 57 S.Ct. 432, 300 U. 
S. 654, 81 L.Ed. 864. 

Ala.—Byars v. James, 94 So. 536, 
208 Ala. 390—^Thompson v. Pollock 
Dry Goods Co., 92 So. 22, 18 Ala. 

627 


App. 326, certiorari denied Ex 
parte Pollock Dry Goods Co., 92 
So. 921, 207 Ala. 713—Mobile Light 
& R. Co. V. R. O. Harris Grocery 
Co., 84 So. 867, 17 Ala.App. 354. 
Ariz.—S. A. Gerrard Co. v. Pricker, 
27 P.2d 678, 42 Ariz. 503. 

Ark.—Kansas City j>outhern Ry. Co, 
v. Biggs, 28 S.W.2d 68, 181 Ark. 
818. 

Cal.—Tatone v. Chin Bing, 55 P.2d 
933, 12 Cal.App.2d 543. 

Conn.—Stoll v. Almon C. Judd Co., 
138 A 479, 106 Conn. 551, 53 A.L. 

R. 1042. 

Ga.—Upmago Lumber Co, v, Monroe 
& Co., 98 S.E. 498, 148 Ga. 847. 
Iowa.—^Walters v. Iowa Electric Co., 
212 N.W. 886. 203 low-a 467—Lang- 
ham V. Chicago, R. I. & P. Ry. Co., 
208 N.W. 356, 20l Iowa 897—In¬ 
ternational Harvester Co. of 
America v. Chicago, M, & St. P. 
Ry. Co., 172 N.W. 471, 186 Iowa 
86 . 

Ky.—Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 Ky. 
223—Taulbee v. Campbell, 44 S.W. 
2d 275, 241 Ky. 410—Trevillian v. 
BosWell, 43 S.W.2d 715, 241 Ky. 
237—Gess v. Wilder, 36 S.W.2d 617. 
237 Ky. 830—Coleman v. Nelson, 
6 S.W.2d 454, 224 Ky. 460—Big 
Sandy & K. R. Ry. Co. v. Blair, 6 

S. W.2d 453. 224 Ky. 367—Louis¬ 

ville & N. R- Co. V. Jones, 1 S.W. 
2d 972, 222 Ky. 531—Louisville 

Taxicab & Transfer Co. v. Ram¬ 
ey, 300 S.W: 890, 222 Ky. 286— 
Banner Fork Joint R. Co. v. Brock, 
294 S.W. 188, 219 Ky. 652—Kap¬ 
pa V. Brewer. 268 S.W. 831, 207 
Ky. 61—^Davis v. Marks, 262.' S. 
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cannot be referred to as a sole standard of value, 
but such other elements as are attainable must be 
considered,^® as where the property involved has 
not been bought and sold so as to have an estab¬ 


lished market value,or is so unusual in its char¬ 
acter that there is little or no demand for it.®^ 
Further, the property may be of such character 
that an award of the market value would not af- 


W. 613, 203 Ky. 477—Chesapeake 
& O. Ry. Co. V. Boren, 259 S.W. 
711, 202 Ky. 348—Johns v. Par¬ 

sons, 215 S.W. 194, 185 Ky, 513. 
Mo.—Stevenson v. A. B. C. Fireproof 
Warehouse Co., App, 6 S.W.2d 

676—Finn v. Indemnity Co. of 
America, App., 297 S.W, 175— 
Blanke v. United Rys. Co. of St. 
Louis, App., 213 S.W. 174. 

Isr.Y. —Gass V. Agate Ice Cream, 190 

N. E. 323, 264 N.Y. 141, reversing 
268 K.Y.S. 900, 240 App.Div. 1015, 
reargument denied 268 N.Y.S. 978, 
241 App.Div. 654. 

K.C.—De Laney v. Henderson-Gil- 
mer Co., 135 S.E. 791, 192 N.C. 
647—West Const. Co. v. Atlantic 
Coast Line Ry. Co., 116 S.E. 3, 
1S5 K.C. 43. 

Okl.—Farmers* State Bank of New¬ 
kirk V. Hess, 280 P. 305, 13S Okl. 
190, 66 A.L.R. 894—-Mitchell v. 

Wadsworth, 18S P. 1078, 78 Okl. 
125. 

Pa.—Sechrist v. Bowman, 161 A. 332, 
307 Pa. 301—Chesney v. Lehigh 
Valley Coal Co., 12 Pa.Dist. & Co. 
722, 9 Northumh.L.J. 76. 

S.C.—Coleman v. Levkoff, 122 S.E. 
875. 128 S.C. 487. 

Tex.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S. 
W.2d 669—^Ara v. Rutland, Com. 
App., 215 S.W. 445, reversing, Civ. 
App., 172 S.W. 993—Standard Pav¬ 
ing Co. V. Pyle, Civ.App., 131 S.W. 
2(1 200—Anderson v. Reichart, Civ, 
App., 116 S.W.2d 772, error dis¬ 
missed—Texas & N. O. R. Co. v. 
Nolen, Civ.App., 167 S.W.2d 1116— 
Thomas v. Goulette, Civ.App., 12 

S. W-2d 829—Alderete v. Cabello, 
Civ.App,, 278 S.W. 950—Beaumont, 
S. L. & W, R. Co. V. Myrick, Civ. 
App., 208 S.W. 935, dismissed for 
want of jurisdiction—Texas & N. 

O. R, Co. V. Turner, Civ.App., 199 
S.W. 868. 

Va.—Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 
160 Va. 790—Jeffress v, Virginia 
Ry. & Power Co., 104 S.E. 393, 127 
Va. 694. 

Wash.—Church Mfg. Co. v. Am. Sec. 
Bank, 228 P. 518, 130 Wash. 575— 
Kane v. Nakamoto, 194 P. 3S1, 113 
Wash. 476. 

Wis.—Weber v. Wisconsin Power & 
Light Co., 255 N.W. 261. 215 ^Vis, 
4S0. 

17 C.J. p 907 note 92—32 C.J. p 550 
note 37—42 C.J. p 1293 note 21. 
Evidence of market value gener¬ 
ally see the C.J.S. title Evidence § 
183, also 22 C.J. p 186 note 92-p 189 
note 25. 

Original cost 

(1) In action for damages for de¬ 


struction of property through al¬ 
leged negligence of defendants in 
managing a fire, proof of original 
cost of building which was of con¬ 
siderable age was unnecessary.— 
Arnold v. Yates, 1 N.Y.S.2d 693, 253 
App.Div. 840, appeal denied. 

(2) The cost of property lost, al¬ 
though not the measure of plain¬ 
tiff’s recovery, is evidence which 
may be considered in connection 
with other facts, however, in deter¬ 
mining the actual value.—Cunning¬ 
ham V. Holzmark, 37 S.W.2d 956, 
225 Mo.App. 762, motion overruled 
47 S.W.2d 1097. 

32 C.J. p 550 notes 39, 40. 

Reproduction costs 

Neither cost of reproduction new, 
nor that less depreciation, is meas¬ 
ure or sole guide of market value 
of thing destroyed, to he ascertained 
as measure of damages for such 
destruction.—Standard Oil Co. of 
Nevr Jersey v. Southern Pac. Co., 
N.Y., 45 S.Ct. 465, 268 US. 146, 69 
L Ed. 890, affirming, C C.A., The 
Cushing, 292 F. 560, which modified, 
D.C., 285 F. 617. 

Stock in trade 

(1) The market price for stock 
in trade is the replacement cost, not 
the retail price.—International Har¬ 
vester Co. of America v. Chicago, 
M. & St. P. Ry. Co., 172 N.W. 471, 
186 Iowa 86. 

(2) The market price may also be 
what the goods could he sold for in 
bulk or in convenient lots.—Need¬ 
ham Piano Co. v. Hollingsworth, 40 
S.W. 787, 91 Tex. 49, affirming, Civ. 
App., 40 S.W. 750—Missouri, etc., 
R. Co. V. Cadenhead, Tex.Civ.App., 
164 S.W. 395. 

(3) The fact that the market 
was competitive does not entitle 
plaintiff to the retail price.—Inter¬ 
national Harvester Co. of America 
V. Chicago, M. & St. P. Ry. Co., su¬ 
pra. 

Value of farm land 

(1) In determining value of farm 
land for purpose of awaiding dam¬ 
ages for permanent injury thereto, 
productivity of soil and location of 
land with reference to county seat 
and markets and its accessibility 
generally must be considered, as 
well as the improvements, such as 
fencing, dwelling house, barns, and 
general equipment to carry on farm¬ 
ing enterprises.—Carr v. U. S., D.C. 
Ky., 28 F.Supp. 236. 

(2) In determining such value, it 
is fair to consider what owners 
thought the lands were worth by 
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what they gave them in for taxa¬ 
tion.—Carr v. U. S., supra. 

5©. Cal.—Zvolanek v. Bodger Seeds, 
42 P.2d 92, 5 Cal.App.2d 106. 
Va.—Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 
160 Va. 790. 

17 C.J. p 907 note 93. 

Rsproduction costs 

(1) Where property has no real 
or market value, but can be repro¬ 
duced, cost of reproducing is meas¬ 
ure of damages. 

Te.x.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S. 
W.2d 669—Allis-Chalmers Mfg. Co. 
V. Board, Civ.App., 118 S.W.2d 
996. 

Wis.—Weber v. Wisconsin Power & 
Light Co., 255 N.W. 261, 215 Wis. 
480. 

(2) In the absence of showing 
that the destroyed property had no 
market value at the place of de¬ 
struction, evidence of reproduction 
costs is inadmissible.—Alderete v. 
Cabello, Tex.Civ.App., 278 S.W. 950. 

Store fixtures 

(1) In determining value of store 
and office equipment destroyed by 
fire, that equipment was old did not 
necessitate its valuation at much 
less than modern equipment, where 
it was in good condition, service¬ 
able, and adequate for the business, 
but owners were entitled to dam¬ 
ages which would allow them to se¬ 
cure equivalent and supply needs 
to same extent as former did.—^Web¬ 
er V. Wisconsin Power & L'ght Co., 
255 N.W. 261, 215 Wis. 480. 

(2) Operation of business at loss 
during five years preceding fire did 
not necessitate lower valuation of 
store fixtures destroyed by fire, in 
absence of showing that business 
was so on downgrade that liquida¬ 
tion was inevitable and that fixtures 
would have to be sold for whatever 
could be got for them, in which case 
valuation of fixtures would be, not 
their worth constructed in store and 
used in business, but worth removed 
therefrom.—Weber v. Wisconsin 
Power & Light Co., supra. 

57- Mo.—Monahan v. Scott Clean¬ 
ing Co-, App., 241 S.W. 956. 

17 C.J. p 908 note 94- 

58- Iowa.—McMahon v. Dubuque, 
77 N.W. 517, 107 Iowa 62, 70 Am. 

S. R. 143. 

Tenn.—Jonas v. Noel, 39 S.W. 724, 
98 Tenn. 440, 36 L.R.A. 862. 

17 C.J. p 908 note 95, 
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ford due compensation to owner,in which j ion of witnesses, the jurors are not required to 
case he may be entitled to recover the value of , take the estimate of any of the witnesses, but ma}" 
the property to himself,^® as in the case of loss or use their own jiidg'ment.®^^ Recovery may be had 

injury to wearing apparel,^^ or household goods,for the injury or destruction of property^ although 
although he is not entitled to a fanciful price it has no actual market value,in which case 

which he may for special reasons place on it,®^ plaintiff is entitled to recover its actual or reason- 

In cases in which value is established by the opin- able value, or its value to himself.®® The I’alue of 


5&. Conn —Alfred Atmore Pope 

Foundation v. New York, N. H. 

H. R. Co., 138 A. 444, 106 Conn. 
423. 

N.Y.—Furl an v. Rayan Photo Works, 
12 N.Y.S.2d 921, 171 Misc. S39. 

Va.—Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E. 5, 160 
Va. 790. 

17 C.J. p 90S note 96. 

60. Ky.—Union Light, Heat *& Pow¬ 
er Co. V. Heving, 62 S.W.2d 789, 
250 Ky. 223. 

N.Y.—Twersky v. Pennsylvania R. 
Co., 273 N.Y.S. 328, 152 Misc. 300 
—D. Appleton Sc Co. v. Zeese-Wilk- 
inson Co., 251 N.Y.S. 532, 140 Misc. 
653—Henderson v. Park Central 
Motors Service, 244 N.Y.S. 409, 
138 Misc. 183, 

Tenn.—Nashville Ry. & Light Co. v. 

Harrison, 5 Tenn.App. 22. 

17 C.J. p 908 note 97, 

Automohiie should be J^ppraised 
at real value to owner, not market 
value, in determining loss to own¬ 
er by damage.—Henderson v. Park 
Central Motors Service, 244 N.Y.S, 
409, 138 Misc. 183. 

Statute limitingr liability of de¬ 
positary for negligence to value of 
property disclosed is a limitation of 
rule of damages for property lost, 
and accordingly, a depositary of 
film, not knowing of its special val¬ 
ue, is liable only for cost of film 
lost, not for expenses in taking pic¬ 
tures.—Hoffman v. Eastman Kodak 
Co., 278 P. 891, 99 Cal.App. 436. 

61. Ill.—Gold V. Rousso, 238 Ill. 
App. 427. 

N.M,—Rutherford v. James, 270 P. 

794, 33 N.M. 440, 63 A.L.R. 237. 
N.Y.—Honig v. Riley, 209 N.Y.S, 
233. 124 Misc. 809, affirmed 213 
N.Y.S. 380, 126 Misc. 320. reversed 
216 N.Y.S. 158, 217 App.Div. 570, 
reversed 155 N.E. 65, 244 N.Y. 105. 
Tex.—Dallas Hotel Co. v. Blanch¬ 
ette, Civ.App., 246 S.W. 1065. 

17 C.J. p 90S note 98. 

Secondhand market value for sec¬ 
ondhand goods is an inadequate and 
unjust rule of compensation to the 
owner for loss of wearing apparel. 
—Dallas Hotel Co. v. Blanchette, 
Tex.Civ.App., 246 S.W. 1065. 

62. Ky.—Union Light, Heat & Pow¬ 
er Co. V. Having. 62 S.W.2d 789, 
250 Ky. 223. 

Tex.—Interstate Forwarding Co. v. 

McCabe. Civ.App., 285 S.W. 920. 

17 C.J. p 90S note 99. 


Deduction from original price 

(1) The just method of determin¬ 
ing the value of used household ar¬ 
ticles, which are not subject to dis¬ 
posal on the open market and which 
become disintegrated by wear and 
lapse of time, is to deduct from 
their original price a reasonable 
sum for depreciation.—Gugert v. 
New Orleans Independent Laundries, 
La.App., ISl So. 653. 

(2) Secondhand market value is 
not the proper measure. 

N.Y,—Shanfield v. Feiman, 187 N. 
Y.S. 266. 

Tex.—Pittman v. Port Worth Ware¬ 
house & Storage Co., Civ.App., 258 
S.W. 1105, motion granted, Com. 
App., 263 S.W. 636. 

‘^Household goods” 

Rule fixing damages for destruc¬ 
tion of “household goods’* as rea¬ 
sonable value to owners applies to 
articles necessary for enjoyment of 
home and having higher value to 
owner than price at which they 
could be sold.—Union Light, Heat 
& Power Co. v. Heving, 62 S.W.2d 
789, 250 Ky. 223. 

63. Cal.—Zvolanek v. Bodger Seeds, 
42 P.2d 92. 5 Cal.App.2d lOG. 

N.M.—Rutherford v. James, 270 P. 

794, 33 N.M. 440. 63 A.L.R. 237. 
N.Y.—Purlan v. Rayan Photo Works. 
12 N.Y.S.2d 921, 171 Misc. 839— 
Twersky v. Pennsylvania R- Co., 

. 273 N.Y.S. 328, 152 Misc. 300. 

Tex.—Young’s Bus Lines v. Red- 
mon, Civ.App.. 43 S.W.2d 266— 
Kahn v. Cole, Civ.App., 227 S.W. 
556. 

17 C.J. p 90S note 1. 

64. U.S.—Fidelity Storage Co. v. 

Foster, C.C.A.D.C., 51 P.2d 439, 

440, citing Corpus Juris. 

Miss.—Leavenworth v. Board of 
Mississippi Levee Commissioners, 
140 So. 518, citing Corpus Juris. 

17 C.J. p 908 note 2, 

65. N.Y.—MacGregor v. Watts, 5 

N.T.S.2d 525. 526, 254 App.Div. 

904, citing Corpus Juris, and re¬ 
argument denied 7 N.Y.S.2d 220, 
255 App.Div. 783. 

Wis.—Weber v. Wisconsin Power & 
Light Co.. 255 N.W. 261, 215 Wis. 
480, 

17 C.J. p 908 note 3. 

Statute construed 

Statute providing that peculiar 
value of property to person recover¬ 
ing damages for deprivation thereof 
or injury thereto may be deemed its 
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' value again.'^t one who had notice 
thereof before incurring liability to 
damages in respect thereof, or 
against %villful wrongdoer, deals 
with property which has market 
value, and also peculiar value to 
owner, and not with property hav¬ 
ing no market value.—Zvolanek v. 
Dodger Seeds, 42 P.2d 92, 5 Cal.App. 
2d 106. 

66. Tex.—International-Great North¬ 
ern R- Co. V. Casey, Com.App., 46 
S.W.2d 669—Aliis-Chalmers Mfg. 
Co. V. Board. Civ.App., IIS S.W. 
2d 996—Union City Transfer Co. 

V. Texas & N. O. Ry. Co., Civ.App., 
55 S.W.2d 637—International- 
Great Northern Ry. Co. v. Straub, 
Civ.App., 7 S.W.2d 112, error dis¬ 
missed—Alderete v. Cabello, Civ. 
App., 278 S.W. 950. 

"Wis.—E. L. Chester Co. v. Wiscon¬ 
sin Power & Light Co., 247 N.W. 
861, 211 Wis. 158. 

17 C.J. p 909 notes 4, 5—32 C.J. p 
550 note 38. 

Pouudation 

(1) In order to entitle a party to 
prove the actual value of property 
as the basis for fixing the amount 
of damages for its destruction or 
conversion, it must first be made to 
appear that such property had no 
market value. 

Mont.—Eablonski v. Close, 225 P. 
129, 70 Mont. 292. 

Tex.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S. 

W. 2d 669. 

(2) Evidence held to show ab¬ 
sence of market value, entitling 
plaintiff to prove actual value.— 
Eablonski v. Close, supra. 

Value for special use 

The measure of damages for the 
destruction of property is the rea¬ 
sonable market value, but, if it had 
no market value, then its value, in 
view of the use to -which it was to 
be put, may be recovered.—Mitchell 
V. Wadsworth, 188 P. 1078, 78 Okl. 
125—17 C.J. p 909 note 5 [b]. 

Original cost less depreciation 
In ascertaining damages to in¬ 
sured theatrical baggage and 
“props,” which had no general mar¬ 
ket value, the proper method was 
to ascertain reasonable original cost, 
less depreciation.—Globe & Rutgers 
Fire Ins. Co. v. Winter Garden Co., 
C.C.A.N.Y., 9 F.2d 227, certiorari de¬ 
nied 46 S.Ct. 352, 270 U.S, 654, 70 
L.Ed. 782. 
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personal property for which there is no local mar¬ 
ket may be fixed by the market value at the near¬ 
est market, less the cost of transportation there¬ 
to,or plus the cost of transportation if kept for 
use rather than for sale.®^ Where there is shown 
to be no market value for personal property at or 
near the place of the injury, its intrinsic worth 
may be shown, on the question of damages, al¬ 
though there may be a market for it in an adjoin¬ 
ing county.®^ Where, however, the evidence shows 
that there is a market value at the place which, 
under the general rule, governs in fixing the dam¬ 
ages for its loss or injury, the market value at oth¬ 
er places cannot be shown.'^^ The measure of 
damages for the destruction of an article which is 
new and for which there is no market but which 
was made by plaintiff for his own use, may be tak¬ 
en as consisting of the cost of the material used 
together with the value of plaintiff’s labor in mak¬ 
ing it.*^! A similar test may be resorted to in as¬ 
certaining the value of an article without market 
value which is made to order for a particular cus¬ 
tomer. '^2 Xhe value of a commodity for which 
one person is responsible to another is its value to 
the latter, and not to the person sought to be 
charged.'^ 3 

Either the damage to real property or the cause 
of the damage can be permanent or temporary, 
but the rule of damages applicable in a given case 
is determined by whether the damage suffered is 


permanent or temporary, rather than whether the 
cause of the damage is permanent or temporary 
and susceptible of being remedied and abated. 

Value for different uses. Where an article has 
different values as it may be used for different pur¬ 
poses, all of such values should be taken into con¬ 
sideration,'^5 and the owner is entitled to recover 
the highest value.'^® 

Secondhand articles. Where there is no general 
market for secondhand articles of the character 
involved, their value may be ascertained from the 
judgment of persons familiar with such articles 
based on their practical knowledge,'^^ and on a con¬ 
sideration of their original cost, the amount of 
use to w'hich they have been subjected, and their 
condition at the time of the injury.The cost of 
the articles must be considered in connection with 
other evidence of value and does not in itself con¬ 
stitute the measure of damages.Where, how¬ 
ever, secondhand goods have a market value, that, 
rather than the intrinsic value, is the correct meas¬ 
ure of damages.SO 

Objects of art. The value of an object of art 
cannot be determined by the expense to which the 
artist has been put in his artistic education and 
preparation for work.^i 

Time of valuation. As a general rule, w^here 
property is injured or destroyed, its value as bear¬ 
ing on the measure of damages is to be determined 
as of the time of the injury or destruction,^^ or 


67. Conn.—Stoll v. Almon C. Judd 
Co-, 138 A. 479, 106 Conn. 551, 53 
A.L..R. 1042. 

Wis.—Weber v. Wisconsin Power & 
Light Co., 255 N.W. 261, 215 Wis. 
480, 

17 C.J. p 909 note 6. 

68. N.D.—McGilvra v. Minneapolis, 
etc., R. Co., 159 N.W. 854. 35 N. 
D. 275. 

63. Tex.—San Antonio, etc., R. Co. 
V. Liggett, Civ.App., 252 S.W. 191- 

70. Ala.—Louisville, etc., R. Co. v. 
Dickson, App., 73 So. 750, certio¬ 
rari denied 74 So- 1005. 

17 C.J. p 909 note 8. 

71. Colo.—Union Pac. R. Co. v, 
Williams, 34 P. 731. 3 Colo.App. 
526, 

72. Mass.—Murray v. Postal Tel.- 
Cable Co., 96 N.E. 316, 210 Mass. 
188, Ann.Cas.l912C 1183. 

17 C.J. p 909 note 10. 

73. Ky.—Maysville v. Shultz, 3 
Dana 10. 

74. Okl.—Mid-Continent Petroleum 
Corporation v. Fisher, 84 P.2d 22, 
183 Okl. 63S. 


Pac. R. Co, V. Nichols, 24 Kan. 
242. 

Mo.—Young V. Kansas City, etc., R. 

Co.. 52 Mo.App. 530. 

Neb.—Maul v. Drexel, 76 N.W. 163, 
55 Neb. 446. 

“Diminntion in market value,” 
w’ithin rule that proper measure of 
damages for permanent injury to 
realty is diminution in market value 
of property, means diminution in 
market value of property for any 
use to which property might be ap¬ 
propriated, and not merely its dim¬ 
inution in value for purpose to 
which plaintiff had dedicated the 
property.—Carr v. U. S., D.C.Ky., 28 
F.Supp. 236. 

78. Heb.—^Lowe v. Omaha, 60 N. 

W. 760, 33 Neb. 587, 594. 

17 C.J. p 909 note 13. 

77. Colo.—^Union Pac. R. Co. v. 
Williams, 34 P. 731, 3 Colo.App. 
526- 

78. Colo.—Colorado Midland R. Co. 
V. Snider, 88 P. 453, 38 Colo. 351. 

17 C.J. p 909 notes 16-18. 
household goods aud wearing ap¬ 
parel 

Where secondhand household fur¬ 
niture or wearing apparel are whol¬ 
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ly destroyed, or converted, a proper 
method of arriving at their value 
at th6 time of loss is to take into 
consideration the cost of the ar¬ 
ticles new, the extent of their use, 
whether worn or out of date, their 
condition at the time, and from 
these facts to determine their val¬ 
ue; and it is unnecessary to allege 
or prove the want of market value 
of secondhand household furniture 
or wearing apparel in order to make 
available proof of actual value.— 
Pittman v. Fort Worth Warehouse 
& Storage Co., Civ.App., 258 S.W. 
1105, motion granted 263 S.W. 636- 

79. Tex.—International, etc., R. Co- 

V. Bartek, Civ.App., 175 S.W. 1106. 
Utah.—Smith v. Mine, etc., Supply 

Co., 32 Utah 21, 88 P. 683. 

80. Tex.—Sparrow v. Tillman, Civ. 
App., 283 S.W. 877. 

81. Mich.—Turner v. Mason, 32 N. 

W. 846, 65 Mich. 662. 

17 C.J. p 910 note 20. 

82. U.S.—^Ralston v. United Verde 
Copper Co., D.C.Ariz., 37 F.2d 180,. 
affirmed, C.C.A., United Verde Cop¬ 
per Co. V. Ralston, 46 F.2d 1. 

Iowa.—Walters v. Iowa Electric 
Co., 212 N.W. 886, 203 Iowa 467 


75. Kan.—Central Branch Union 



25 C.J.S. 


DAMAGES 


at such time as the extent of the injury could be 
determined.S3 So, when the value of property is 
to be considered for the purpose of estimating the 
profits which would have been derived from the 
performance of a contract, it is to be taken as of 
the time at which it is to be delivered according 
to the contracts^ The doctrine of the highest in¬ 
termediate value is discussed generally in the C 
J.S. title Trover and Conversion § 168, also 65 C.J. 
p 136 note 18—p 139 note 26. 

The moral character of the occupants of real 
property cannot be shown as bearing on its in¬ 
trinsic value.ss 

§ 89. Rental Value 

Rental value is to be determined, as a general rule, 
by the ordinary value thereof. 

The measure of damages for the loss of use or 
rental value of property occasioned by defendant's 
wrongful conduct is, as a general rule, the ordinary 
value thereof,and where property is not rent¬ 
able, proof of the actual worth of the use thereof 
may be resorted to.^'? The rental value or dam¬ 


§ 90 

ages from the loss of use of a portion of a con¬ 
struction or manufacturing plant, due to a delaj' 
in the completion of contracts occasioned by the 
adverse party, may be ascertained by computation, 
and need not be established by direct evidence as 

to rental value.S3 

§ 90. Loss of Business or Profits 

a. Profits 

b. Loss of business 
a. Profits 

In order for profits to be recovered there must be 
reasonable proof of their amount, and for this purpose 
actual past profits and receipts in the particular business 
or undertaking, where not too remote, may be shown. 

As has been already stated in § 42, profits can¬ 
not be recovered as an element of damages where 
they are speculative, contingent, or uncertain. 
Hence, there must be reasonable proof of their 
amount,39 and for this purpose, actual past profits 
and receipts in the particular business or under¬ 
taking,^ 0 where not too remote from the injury 


—L»ang-ham v. Chicago, R. I. & P. 
By. Co., 208 N.W. S56, 201 Iowa 
897. 

Ky.—Union Light, Heat «& Power 
Co. V. Heving, 62 S.W.2d 789, 250 
Ky. 223. 

La.—Burrage v. Tri-State Transit 
Co. of Louisiana, App., 149 So. 
125. 

Md.—Bailey v. Ford, 135 A. 835, 151 
Md. 664. 

N.C.—Newsom v. Cothran, 116 S.B. 

415, 185 N.C. 161. 

17 C.J. p 910 note 21. 

83. Wash.—Church Mfg. Co. v. 
American Sec. Bank, 228 P. 518, 
130 Wash. 575. 

84. Ga.—Beall v. Rust, 68 Ga. 774. 
Ky.—Stevens v. Lewis, etc., Co., 182 

S.W. 840, 168 Ky. 648, 185 S.W. 
873, 170 Ky. 238. 

85. Me.—Johnson v. Farwell, 7 Me. 
370, 22 Am.D. 203. 

17 C.J. p 910 note 25. 

86. Farm lands 

In determining the rental value 
of farm lands, the rental value is 
considered under ordinary conditions 
of cultivation.—United Verde Cop¬ 
per Co. V. Ralston, C.C.A.Ariz., 46 
P-2d 1, affirming, D.G., Ralston v. 
United Verde Copper Co., 37 F.2d 
180. 

Xioss of tenant 

A mere showing of a loss of a 
tenant is not the proper way to 
prove a loss of rental value occa¬ 
sioned by delay or injury.—Murphy 
V. Bear, 87 A. 854, 240 Pa. 448. 
Public building 

The value of the use of a public 


building cannot be established by. 
the amount paid for accommodations 
in other quarters.—^Hipwell v. Na¬ 
tional Surety Co., 105 N.W. 318, 130 
Iowa 656. 

Brent reserved in lease on proper¬ 
ty is evidentiary of rental value.— 
Arkansas Trust Co. v. Bates, 59 S. 
W.2d 1025, 187 Ark. 331. 

87. Iowa.—Hip well v. National 
Surety Co., 105 N.W. 318, ISO Iowa 
656. 

17 C.J. p 910 note 27. 

88. U.S.—^William Cramp, etc., 
.Ship, etc.. Bldg. Co. v. U. S., 50 
Ct.Cl. 179. 

ILC.J. p 910 note 26. 

U.S.—^Electrical Products Con¬ 
sol. V. Sweet, C.C.A.G 0 I 0 ., 83 F.2d 

6 . 

N.Y.—Broadway Photoplay Co. v. 

' World Film Corporation, 121 N.E. 
756, 225 N.Y. 104, reversing 162 
N.Y.S. 1112, 175 App.Div. 980. 

Tex.—Walker v. Kellar, Civ.App., 
218 S.W. 792. 

17 C.J. p 910 note 30. 

Competency of evidence 

(1) It is not proper to admit evi¬ 
dence of probable loss of profits of 
a business in an action for personal 
injury, where their extent cannot be 
shown with reasonable certainty, 
and where they are dependent on 
contingencies which cannot be fore¬ 
seen or provided against.—^Norman- 
din V. Kansas City, Mo.App., 206 S. 
W. 913. 

(2) Evidence of plaintiff's fore¬ 
man in charge of the work, as to 
the cost of performance and what 
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it would have cost had defendant 
performed his part of the contract, 
was admissible, not being specula¬ 
tion or conjecture.—Beeson Bros. v. 
Chambers, 285 P. 433, 155 Wash. 
564. 

(3) The fair and reasonable val¬ 
ue of land when the subject of an 
oral contract for conveyance is com¬ 
petent in action for loss of profit 
against one whose wrong prevented 
consummation of the contract, al¬ 
though the cost of land is of no evi¬ 
dential value in ascertaining dam¬ 
ages.—Vaught V. Jonathan L. Pet¬ 
tyjohn & Co., 178 P. 623, 104 Kan, 
174. 

(4) Exclusion of indefinite, con¬ 
jectural, or speculative evidence of 
profits held proper. 

Ill.—Chicago Coliseum Club v. 

Dempsey, 265 IlLApp. 542. 
Md.—Mullan v. Belbin, 100 A. 384, 
130 Md. 313. 

Tex.—Community Public Service 

Co. V. Gray, Civ.App., 107 S.W.2d 
495. 

Matters considered 

In ascertaining what profits may 
be recovered as damages within the 
rule that such damages may be re¬ 
covered when within contemplation 
of parties and certain, it is prop¬ 
er to consider relation of parties, 

I subject matter of contract, the busi¬ 
ness of the party, the knowledge of 
defendant, and other relative cir¬ 
cumstances.—Morrison & Hild v. 
Marks, 100 S.E. 890, 178 N.C. 429. 

60. Cal.—Gaspary v. Moore, 70 P. 
2d 224, 21 Cal.App.2d 694. 
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or wrong- complained of,^^ and, although they may 
vary from time to time,®2 i^j^y be shown, although 
they cannot be taken as an exact measure of future 
profits;®3 and the various contingencies by which 
they would probably be affected should be con¬ 
sidered and given such weight as they are entitled 
to in the sound discretion of the jury.®‘t Profits 
made during the period complained of may also 
be shown in order to prove the diminution there¬ 
of,®^ and it is proper to consider the normal in¬ 


crease in business which might have been expected 
in the light of past development and existing con¬ 
ditions.In actions on contract, where the breach 
alleged consists in prevention of performance, 
profits as an element of damages are ordinarily 
measured by the difference between the contract 
price and the cost of performance,®'^ after taking 
into account as a deduction from the difference 
thus ascertained whatever benefit came to plaintiff 
by reason of being relieved from fully performing 


Ind.—Cleveland, C., C. & St. L. By. 
Co. V. Y/oodbury Glass Co., App., 
120 N.E. 426. 

Mich.—Hetler v. Holtrop. 381 N.W. 
434, 285 Mich. 570. 

Miss.—Mississippi Power & Light 
Co. V. Pitts, 179 So. 363, 181 

Miss. 344. 

N.J.—^Nightengale v- Public Serv¬ 
ice Coordinated Transport, 149 A. 
526, 8 N.J.Misc. 238. 

Tex.—Southwest- Battery Corpora¬ 
tion V. Owen, 115 S.W.2d 1097, 131 
Tex. 423, afhrming. Civ.App., 97 S. 
■W'.2d S06—Texas Power & Light 
Co. V. Key, Civ. App., 22 S.W.2d 
^54. 

Wis.—Goodwin v. Milwaukee Litho- 
, graphing Co., 177 N.W. 618, 171 
Wis. 351. 

17 C.J. p 911 note 31. 

Past experience 

Future profits may, be shown by 
past experience.—Commonwealth 
Trust Co. of Pittsburgh v. . Hach- 
meister Lind Co., 181 A. 787, 320 
Pa. 233. 

91. N.J.—^Aywon Film Corporation 
V. Hatch, 126 A. 637, 2 N.J.Misc. 
1108. 

Tex.—Southwest Battery Corpora¬ 
tion V. Owen, 115 S.W.2d 1097, 
131 Tex. 423, affirming, Civ.App., 
97 S.W.2d 306. . 

17 C.J. p 912 note 32. 

92. N.Y.—Markowitz v. Metropoli¬ 
tan St. R. Co., 63 N.T.S. 961, 31 
Misc. 175. 

93. Ind.—Logansport v- Justice, 74 
Ind. 378, 39 Am.R. 79. 

17 C.J. p 912 note 34. 

S4. Ill,—Chapman v. Kirby, 49 Ill. 

211 . 

17 C.J. p 912 note 35. 

95. Cal.—Caspary v. Moore, 70 P. 
2d 224, 21 Cal.App.2d 694. 

Mass.—Orbach v. Paramount Pic¬ 
tures Corporation, 123 N.E. 669, 
233 Mass. 281. 

96. Tex.—Southwest Battery Cor¬ 
poration V. Owen, 115 S.W.2d 1097, 
131 Tex. 423, affirming, Civ.App., 
97 S.W.2d 306. 

97. XJ-S.—U. S. V. Purcell Envelope 
Co., 39 S.Ct. 300, 249 U.S. 313, 63 
L.Ed. 620, affirming Purcell En¬ 
velope Co. V. U. S., 51 Ct.Cl. 211 
—Holmes County, Miss., v. Bur¬ 
ton Const. Co., C.C.A.Miss., 267 ' 


F. 769—Spearin v. U. S., 51 Ct.Cl. 
155, affirmed U. S. v. Spearin, 39 
S.Ct. 59, 248 U.S. 132, 63 L.Ed. 
166. 

Ala.—Hancock v. Oliver, 154 So. 571, 
228 Ala. 548—Malone v. Reynolds, 
105 So. 891, 213 Ala. 681. 

Ark.—Hays Const. Co. v. Page, 91 
S.W.2d 604,^ 192 Ark. 414—Stern¬ 
berg Dredging Co. v. Dawson, 285 
S.W. 32, 171 Ark. 604. 

Cal.—Thomas Haverty Co. v. Pacific 
Indemnity Co., 11 P.2d 864, 215 
Cal. 555. 

Conn.—Johnson & Burns v. Hayden, 
119 A. 50, 98 Conn. 185—Warner 
V. McLay, 103 A. 113, 92 Conn. 
427. 

Ga.—Jenkins v. Brown, 173 S.E. 257, 
i 48 Gpa.App, 4S0—Black v. Auto- 
! matic Sprinkler Co. of America, 

. 131 S.E. 543, 35 Ga.App. 8. 

Idaho.—Molyneux v. Twin Palls 
Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 A.L-R. 1264. 

Ill.—International Filter Co. v. Al¬ 
lied Contractors, 5 N.E.2d 615, 287 1 
Ill.App. 628. 

Kan.—McGrew v. Ide Estate Inv. 

Co., 187 P. 887, 106 Kan. 348. 

Ky.—Blue Diamond Coal Co. v. Rob¬ 
ertson, 31 S.W.2d 701, 235 Ky.. 
425—Columbus Mining Co. v. Ross, 
290 S.W. 1052, 218 Ky. 98, 50 ‘A. 
L.R. 1394—Kammer-Friedman Co. 
V. Caskey, 287 S.W. 977, 216 Ky. 
504—Gaffney v. Switow, 277 S.W. 
453, 211 Ky. 232—Yellow Poplar 
Lumber Co. v. Varney, 272 S.W. 
411, 209 Ky. 112—Janin v. Her¬ 
ron, 266 S.W. 1058, 206 Ky. 171. 
Md.—Hammaker v. Schleigh, 147 A. 
790, 157 Md. 652, 65 A.L.R. 1285 
—^Trustees of Aitz Chaim He¬ 
brew Congregation of Baltimore 
V. ButterhofC, 118 A. 658, 141 Md. 
267. 

Mass.—Buchholz v. Green Bros. Co., 
172 N.E. 101, 272 Mass. 49—Mount 
Pleasant Stable Co. v. Steinberg, 
131 N.E. 295, 238 Mass. 567, 15 A. 
L.R. 749—Millen v. Gulesian, 118 
N.E. 267, 229 Mass. 27, 

Mich.—Walton School of Commerce 
V. Stroud, 226 N.W. 883, 248 Mich. 
85—Federal Bond & Mortgage Co. 
v. Burstein, 192 N.W, 549, 222 

Mich. 88. 

Mo.—Hillin v. La Payette Land & 
'^Farming Co., App., 296 S.W. 243— 
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Dement v. McNail, App., 281 S.W. 
128. 

N.Y.—Farm Supplies Corporation v. 
Goldstein, 270 N.Y.S. 430, 240 App. 
Div. 330—Industrial Engineering 
Co. V. Republic Storage Co., 220 
N.Y.S. 623, 220 App.Div. 178—J. 
K. Rishel Furniture Co. v. Stuy- 
vesant Co., 204 N.Y.S. 659, 123 

Misc. 208—Shulman v. Klein, 203 
N.Y.S. 410—Shapiro v. Mollat, 168 
N.Y.S. 723. 

Okl.—Long v. Higgins, 34 P.2d 589, 
169 Okh 27. 

Or.—R. E. Davis Electric Co. v. 

Hopkins, 64 P.2d 1317, 155 Or. 510. 
Pa.—Hottinger vj Hoffman-Henon 
Co., 154 A. 598, 303 Pa. 283—Alt- 
man,r for Use of Frost, v. School 
Dist. of City of Uniontown, 1 Fay. 
LJ. 211. 

Tex.—Ingleside Mercantile Co. v. 

Vivrett, Civ.App., 66 S.W.2d 372— 
j Page V. Harlingen Independent 

I School Dist., Civ.App., 23 S.W.2d 

829, reversed on other grounds, 
Com.App., Harlinger Independent 
School Dist. V. C. H. Page & Bro., 
48 S.W.2d 983—Timmins v. Inde¬ 
pendent Lumber Co., Civ.App., 7 
S.W.2d 130. 

Wash.—Di Luck v. Bradner Co,, 190 
P. ^04, 111 Wash. 291. 

W.Va.—Belcher v. King, 123 S.E. 
398, 96 W.Va. 562. 

9 C.J. p 855 note 65—17 C.J. p 912* 
note 36. 

Contract with another 

Defendant having breached agree¬ 
ment to pay plaintiff certain sum 
for furnishing gravel and contract¬ 
ed with another at lesser sum, 
plaintiff was entitled to recover at 
least difference between sums as 
damages.—Smalley v. Wunderlich, 
Mo.App., 62 S.W.2d 919. 

X^oss of employmesnt 

Where plaintiff has recovered the 
profit lost by reason of defendant’s 
breach of contract, he is not also 
entitled to recover for what he 
would have received for his person- 
al services in performing the con¬ 
tract.—Di Luck V. Bradner Co., 190 
P. 904, 111 Wash. 291. 

Profit of another 

Testimony whether person com¬ 
pleting cutting of timber made mon¬ 
ey in finishing contract for breach 
of which plaintiff sued was proper- 
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the contract.Accordingly, it is proper to make ■ 
reasonable deduction for the less time for which * 
plaintiff is engaged in the work,^^ the cost of do¬ 
ing business,^ and for release from the care, trou¬ 
ble, risk, and expense attending a full execution of 
the contract,2 although as to this last proposition 
there is authority to the contrary.^ Further, the 
jury may make an allowance for any uncertainty 
which may exist.^ Profits cannot be recovered 
for any portion of the construction done by the 
owner after the contractor s discharge and with 
the contractor’s consent in order to deternune the 
cost of construction.^ In estimating the cost of 
performance, the price of labor and material at the 
time of the breach, without regard to subsequent 
fluctuations, is alone to be considered.® 

Effect of subcontracts. The profits to be gained 
from performance of a contract cannot be meas¬ 
ured by the difference between the contract price 
and the price at which plaintiff has subcontracted 
for the work."^ 

Manufacturing contracts. The measure of dam¬ 
ages for prevention of performance of a contract 
by which plaintiff is to manufacture and deliver 
certain articles at agreed prices, is the difference 
between the contract price and the cost of produc- 


§ 90 

I tion,^ and this cannot be reduced by the fact that 
i plaintiff subsequent!}- sold the articles manufac¬ 
tured to others, where they are not of such a p^e- 
culiar character that there is no convenient market 
for them.'^ If it is necessary to employ a manu¬ 
facturing plant or machinery in the manufacture, 
the reasonable or usual rent or value of the use of 
such plant or machinery must be taken into consid¬ 
eration in estimating the profits. Evidence of 
the cost of operation must be of such defnite char¬ 
acter as to enable the jury to arrive at an accurate 
conclusion.il 

b. Loss of Business 

Where a regular and established business is injured, 
interrupted, or destroyed, the measure of damages is 
the diminution in value of the business by reason of the 
wrongful act. 

Where a regular and established business is in¬ 
jured, interrupted, or destroyed, the measure of 
damages is the diminution in value of the business 
by reason of the wrongful act,i^ and in order to 
establish the diminution in value, it is necessary to 
show the usual profits from the business.i^ Hence, 
the rule has been announced that, where an estab¬ 
lished business has been interrupted, the measure 
of damages is the loss of profits,1*1 together with 


ly excluded.—Harmount & Woolf 
Tie Co. V. Swain, 24 S.W.2d 295, 232 
Ky. 639. 

98. Cal.—Rudolph v. Johnson, 16 P. 
2d 152, 127 Cal.App. 451. 

Mass.—Buchholz v. Green Bros. Co., 
172 N.E. 101, 272 Mass. 49. 

99. Idaho.—Molyneux v. Twin Falls 
Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 A.L.R. 1264. 

Tex.—Ing-leside Mercantile Co. v. 

Vivrett, Civ.App., 66 S.W.2d 372. 
17 C.J. p 913 note 37. 

Interest on equipment 

In ascertaining net profits as 
damages for breach of contract em¬ 
ploying truckman, legal interest 
should be deducted from value of 
truckman’s equipment after allow¬ 
ing for depreciation thereof, but it 
would be unfair to charge against 
prospective profits both interest on 
value of truck, and future deprecia¬ 
tion.—Rudolph V. Johnson, 16 P.2d 
152, 127 Cal.App. 451. 

Value of plaintiff's services in the 
performance of the contract is an 
item to be considered in the cost of 
performance. 

Ky.—Columbus Mining Co. v. Ross, 
290 S.W. 1052, 218 Ky. 98, 50 A.L. 
R. 1394. 

S.C.—Jowers v. Bysard Const. Co., 
100 S.E. 892, 113 S.C. 84. 


V. Morgan City Timber Co., 41 So. 
332, 117 La 1. 

17 C.J. p 913 note 38. 

Wear and tear on machinery 

In action to recover profit where 
owner refused to permit perform¬ 
ance of contract, wear and tear on 
machinery must be considered.— 
Lahman v. Reed, Tex.Civ.App., 47 
S.W.2d 647. 

2. Ala.—Malone v. Reynolds, 105 
So. 891, 213 Ala- 681. 

Idaho.—Molyneux v. Twin Falls 
Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 A.L.R. 1264. 

17 C.J. p 913 note 39. 

3. Tex.—Joske v. Pleasants, 39 S. 

W. 586, 15 Tex.Civ.App. 433. 

4 . La. — Seaton v. New Orleans Sec¬ 
ond Municipality, 3 La.Ann. 44. - 

Ohio.—Lefiier v. Witten, 28 Ohio 
Cir.Ct. 533, affirmed 76 Ohio St. 
632, 81 N.E. 1180. 

17 C.J. p 913 note 41. 

5. Idaho.—^Molyneux v. Twin Falls 
Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 A.L.R. 1264. 

6. N.C.—^Hawk V. Pine Lumber Co., 
149 N.C. 10, 62 S.E. 752. 

17 C.J. p 913 note 42. 

7. N.Y.—Levenson v. Bollowa, 85 
N.Y.S. 386. 

17 C.J. p 913 note 43. 

I 8. Or.—^Preble v. Hanna, 244 P. 75, 
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78, 117 Or. 306, quoting Corpus 
Juris. 

17 C.J. p 914 note 44. 

9. U.S.—Pratt V. Auto Spring Re¬ 
pairer Co., Mass., 196 F. 495, 116 
C.C.A. 261. 

10. Ark.—Singer Mfg. Co. v. W. D. 
Reeves Lumber Co., 129 S.W. 805. 
95 Ark. 363. 

Minn.—Morrison v. Love joy, 6 Minn. 
319. 

11 . Ark.—Singer Mfg. Co. v. W. B 
Reeves Lumber Co., supra. 

17 C.J. p 914 note 47. 

12 . U.S.—Yates v. Whyel Coke Co., 
Ohio, 221 F. 603, 137 C-C.A. 327. 

Kan.—Hines v. Roberts Bros., 232 
P. 1050, 117 Kan. 589. 

N.Y.—Loesberg v. Praad, 197 N.Y.S. 
229, 119 Misc. 447. 
lu Oklahoma, there being no spe¬ 
cific provision in St.l93l § 9963 for 
determining the measure of dam¬ 
ages for the destruction of an es¬ 
tablished business resulting from a 
breach of contract, the general pro¬ 
visions of such statute are applica¬ 
ble.—Firestone Tire & Rubber Co. v. 
Sheets, 62 P.2d 91. 178 Okl. 191. 

13 . N.M.—Be Palma v. Weinman, 
103 P. 782, 15 N.M. 68, 24 L.R.A., 
N.S., 423. 

17 C.J. p 914 note 49. 

14^ Tex.—Southern Properties v. 
Carpenter, Civ.App., 50 S.W.2d 876, 
error refused. 


1 . La.—Bes Allemands Lumber Co. 
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such expenses as continue while the business is in- 
terrupted.^5 

§ 91. Expenses 

The measure of a recovery for expenses incurred by 
plaintiff by reason of defendant's wrongful act is a rea¬ 
sonable sum therefor. 

The measure of a recovery for expenses incurred 
by plaintiff by reason of defendant’s wron§:ful act 
is a reasonable sum therefor,and not the amount 
actually paid out,^^ nor a sum in excess thereof.^^z 
Hence, while evidence of the amount actually paid 
may be considered,the necessity of such pay¬ 
ment 20 and its reasonableness must be shown, 
except, perhaps, in a case where the amount is 
small and the expenditures such as may be fully 
understood by the jury. 22 To warrant a recovery 
for expenses there must be evidence from which 
the amount to be allowed can be properly deter- 
mined.2^ So, evidence that services have been 
rendered to the injured person is insufficient as a 
basis for recovery, unless the value of such ser¬ 


vices is shown.24 An estimate as to the cost of 
repairs is inadmissible where they have been 
made,25 and in such case the amount actually laid 
out should be shown.25 

Expense of litigation can be recovered only if 
necessarily incurred and reasonable in amount.27 

Future expenses. It has been held that, where 
there is no evidence as to the probable extent of 
such services or as to the amount which might 
have to be expended therefor, the jury may deter¬ 
mine from the services which at that time have 
been required and the value thereof what might be 
reasonably expected in the future.28 The rule that 
an award for future damages should be reduced 
to its present worth does not apply to an award for 
future medical attention.29 

Medical attention, nursing, and medicine. The 
rule that the measure of recovery for expenses is 
a reasonable sum, and not the amount actually paid 
out, applies to a recovery for medical expenses 
or nurse hire,^^ and while evidence of the amount 


W.Va.—Chambers v. Spruce Light¬ 
ing Co., 95 S.E. 192, 81 W.Va. 714. 
17 C.J. p 914 note 50. 

Not wrongdoer’s profit 

Where defendants, through an un¬ 
faithful employee, obtained a list 
of plaintiff’s customers, measure of 
damages is profit which plaintiff 
would have made, not defendant’s 
profits.—Conviser v. J. C. Brown- 
stone & Co., 205 N.T.S. 82, 269 App. 
Div. 584. 

15. Mo.—Grant v. St. Louis, etc., 
R. Co., 130 S.W. 80, 149 Mo.App. 
306. .. 

1€. Ala.—Birmingham Amusement 
Co. V. Norris, 112 So. 633, 216 Ala. 
138, 53 A.L.R. 840. 

La.—Maggio v. M. F. Bradford Mo¬ 
tor Express, App., 171 So. 859, re¬ 
hearing refused and modified on 
other grounds 172 So. 438. 

Mich.—Board of Road Com’rs of 
Lapeer County v. Markley, 245 N. 
W. 49 6, 497, citing Corpus Juris. 
Mont,—Hill V. Chappel Bros., 18 P. 

2d 1106, 1110, citing Corpus Juris. 
Tenn.—John Denie’s Sons Co. v. 638 
Tire & Vulcanizing Co., 3 Tenn. 
App. 609, 616, quoting Corpus Ju¬ 
ris. 

Tex.—U. S. Torpedo Co. v. Liner, 
Civ.App., 300 S.W. 641, reversed 
on other grounds, Com.App., Lin¬ 
er V. U. S. Torpedo Co., 12 S.W.2d 
552, affirmed 16 S.W. 2d 519— 
Kuehn v, Neugebauer, Civ.App., 
204 S.W. 369. 

Wash.—Nelson v. Eastern Ry. & 
Lumber Co., 6 P.2d 1111, 166 

Wash. 363. 

17 C.J. p 914 note 52. 


17. Tex.—Kuehn v. Neugebauer, 
Civ.App., 204 S.W. 369. 

17 C.J. p 914 note 53. 

18. Tex.—^Kuehn v, Neugebauer, su¬ 
pra. 

17 C.J. p 914 note 54. 

19. Ala.—^Birmingham Amusement 

Co. V. Norris, 112 So. 633, 216 

Ala. 138, 53 A.L.R. 840. 

17 C.J. p 914 note 55. 

20. Mich.—^Luttenton v. Detroit, J. 
& C. Ry., 176 N.W. 558, 209 Mich. 
20 . 

17 C.J, p 914 note 56. 

21. Ala.—^Birmingham Amusement 
Co. V. Norris, 112 So, 633, 216 Ala. 
138, 53 A.L.R. 840. 

Or.—Coblentz v. Jaloff, 239 P. 825, 
828, 115 Or. 656, citing Corpus Ju¬ 
ris. 

Tex.—^Kuehn v. Neugebauei;, Civ. 

App., 204 S.W. 369. 

17 C.J. p 915 note 57. 

22. Or.—Chaperon v. Portland Elec¬ 
tric Co., 67 P. 928, 41 Or. 39. 

23. N.Y.—May v. Breunig, 120 N.Y. 
S. 98. 

17 C.J. p 915 note 59. 

24. N.D.—Hints v. Wagner, 140 N, 
W. 729. 25 N.D. 110. 

25. N.Y.—Lafayette v. Gaffney, 47 
Hun. 583. 

17 C.J. p 915 note 61. 

26. N.Y.—Lafayette v. Gaffney, su¬ 
pra. 

Profit 

Motor car company, which claimed 
actual cost of repairs for its dam¬ 
aged automobile, could only recover 
actual cost of repairs made in its 
repair shop and could not add there¬ 
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to the usual profit.—Sewell v. New¬ 
ton, La.App., 152 So. 389. 

27. Idaho.—Cleland v. McLaurin, 
232 P. 571, 40 Idaho 371. 

28, Tex.—Edens-Birch Lumber Co. 
v. Wood, Civ.App., 139 S.W.2d 881, 
887, quoting Corpus Juris, and er¬ 
ror dismissed, judgment correct. 

17 C.J. p 917 note 81. 

Blindness 

In personal injury actions, where 
plaintiff has become totally blind, 
or there is evidence tending to show 
a reasonable probability that the 
injury will produce this result, the 
jury, in assessing damages, may 
take into consideration that plain¬ 
tiff will need care and attention by 
others, if there is a showing of rea¬ 
sonable certainty that such need 
will arise and when it will arise, 
in which case the amount to be al¬ 
lowed rests in the discretion of the 
jury under proper instructions.— 
Cornell v. Great Northern Ry. Co., 
187 P. 902, 57 Mont. 177. 

2.9. Pa—Yost v. West Penn Rys. 

Co., 9 A.2d 368, 336 Pa. 407. 

30. Cal.—Latky v. Wolfe, 259 P. 
470, 85 Cal.App. 332—Townsend v. 
Keith, 168 P. 402, 34 Cal.App. 564. 
Del.—Balick v. Philadelphia Dairy 
Products Co., 162 A. 776, 5 W.W. 
Harr. 269. 

Mo.—Hoover v. St. Louis Electric 
Terminal Ry. Co., 216 S.W. 984, re¬ 
versed on other grounds 227 S.W. 
77. 

Pa.—Fisher v. Pomeroy's, Inc., 185 
A. 296, 322 Pa. 389. 

Tex.—^Weidmer v. Stott, Civ.App., 
48 S.W.2d 389, error refused—In¬ 
terstate Casualty Co. of Birming- 
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paid or agreed to be paid may be considered,’*^i it 
must be accompanied or followed by evidence that 
such amount was reasonable ^2 and its expenditure 
necessary.33 According to some authorities, direct 
evidence as to the reasonableness of the charge is 
unnecessary, but the jury may determine it from 
the character of the injury and of the medical 
services and treatment as shown by all the evi¬ 
dence.3*^ There can be no recovery in the absence 
of evidence from which the amount to be allowed 
can be properly determined,35 although it appears 
that plaintiff required medical attention and actual¬ 
ly had physicians in attendance for a considerable 
period as a result of the injuries.36 In order that 
there may be a recovery for medical services, there 
must be evidence as to the value of such services.37 
It is not sufficient to show what the physician 
charged plaintiff,38 nor, it has been held, is such 
evidence admissible without other evidence as to 
the value of the services,33 or to show" that the 
charges have been paid,40 although by some au¬ 
thorities it has been held sufficient that a physician 
testify to his charges and also to the fact that the 
charge is a reasonable one.^^ Where a recovery is 


j allowed for nursing and attendance furnished by 
I members of the injured person'’s family or others 
I as unskilled nurses, the recovery is to be measured 
{ by' what is customarily charged for similar w"ork,'^“ 
J and it has been held that the jury may determine 
’ the value thereof as a matter of common knowl¬ 
edge without evidence thereof.^3 There is some 
authority to the effect that the jury may allow a 
reasonable sum for the services of physicians 
w-ithout evidence as to their charges or as to the 
value of their services.'^^ 

Procuring contract. Money spent in procuring 
a contract cannot be treated as an expense of per¬ 
formance of that contract or recoverable as dam¬ 
ages for its breach.45 

§ 92. Interest 

a. In general 

b. Rate 

c. Period for which computed 
a. In G-eneral 

Interest as an element of damages has been con- 


ham V. Hogan, Civ.App., 232 S.W. 
354—Kuehn v. Neugebauer, Civ. 
App., 204 S.W. 369. 

Wash.—Cole v. Schauh, 2 P.2d 669, 
affirmed 7 P.2d 1119, 164 Wash. 
162. 

Wyo.—Northwest States Utilities 
Co. V. Ashton. 65 P.2d 235, 242, 51 
Wyo. 168, citing Corpus Juris, and 
rehearing denied 69 P.2d 623, 51 
Wyo. 132. 

17 C.J. p 915 note 65. 

Unauthorized, practitioner 

In an action for personal injuries, 
where plaintiff had employed a chi¬ 
ropractor and paid her for services, 
rendered in good faith, plaintiff was 
entitled to recover the reasonable 
value thereof, although such chiro¬ 
practor was not authorized to prac¬ 
tice medicine within the state.—Mil¬ 
ler V. City of Eldon, 170 N.W. 377, 
185 Iowa 307. 

31. Cal.—Latky v. Wolfe, 259 P. 
470, 85 Cal.App. 332. 

Mass.—Barrows v. Checker Taxi 
Co., 195 N.E. 112, 290 Mass. 231. 
17 C.J. p 915 note 66 . 

Institutional care 

Injured person could not recover 
expense of private institutional care 
for period prior to trial when he 
only incurred expense of public in¬ 
stitutional care, even if he was en¬ 
titled to expense of private institu¬ 
tional care in future.—Bi Pietro v. 
Great Atlantic & Pacific Tea Co., 173 
A. 165, 815 Pa. 209. 

32. Ky.—Out land v. Dayer, 31 S.W. 
2d 725, 235 Ky. 492. 


Neb.—Oliverius v. Wicks, 1$7 N.W. 
73. 107 Neb. 821. 

Tex.—City of Beaumont v. Dough¬ 
erty, Civ.App., 29S S.W. 631, af¬ 
firmed, Com.App.. 9 S.W.2d 1030— 
Interstate Casualty Co. of Bir¬ 
mingham V. Hogan. Civ.App., 232 
S.W. 354—Northern Texas Trac¬ 
tion Co. V. Smith, Civ.App., 223 S. 
W. 1013. 

Wis.—Nimlos v. Bakke, 271 N.W. 33. 

223 Wis. 473. 

17 C.J. p 915 note 

33. Tex.—Northern Texas Traction 
Co. V. Smith, Civ.App., 223 S.W- 
1013. 

17 C.J. p 916 note 6 S. 

Cost of food and lodging was im¬ 
properly included as expense of 
nursing care and attention as re- i 
gards measure of damages in per¬ 
sonal injury case.—Denver Tram¬ 
way Corporation V- Kuttner, 35 P. 
2d 852, 95 Colo. 312. 

34. Wyo.—^Northwest States Utili¬ 
ties Co. V. Ashton, 65 P.2d 235, 
242, 51 Wyo. 1 ^ 8 , citing Corpus 
Juris, and rehearing denied 69 P. 
2d 623, 51 Wyo. 132. 

17 C.J. p 916 notes <9, 70. 

35. Mich.—^Buxton v, Ainsworth, 
101 N.W. 817, 138 Mich. 532, 5 
Ann.Cas. 146. 

17 C.J. p 916 note 71. 

Presumptions and burden of proof 
see infra § 144. 

Questions of law and fact see infra 
§ 176, 

Weight and sufficiency of evidence 
generally see infra § 162 . 
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36- Kan.—Cudahy Packing Co. v. 

Broadbent, 79 P. 126, 70 Kan. 535. 
17 C.J. p 917 note 72. 

37. Neb.—Oliverius v. Wicks, 187 
N.W. 73, 107 Neb. 821. 

17 C.J. p 917 note 73. 

38. Wash.—Torgeson v. Hanford, 
139 P. 648, 79 Wash. 56. 

17 C.J. p 917 note 74. 

39. S.D.—Klingaman v. Pish, etc., 
Co., 102 N.W. 601, 19 S.D. 139. 

17 C.J. p 917 notes 75, 76. 

40. Wash.—Cole v. Schaub, 2 P.2d 

669, affirmed 7 P,2d 1119, 104 

Wash. 162. 

17 CJ. p 917 note 77. 

41. Tex.—Houston, etc,, K. Co. v. 
Charwaine, 71 S.W, 401, 30 Tex. 
Civ.App. 633. 

17 C.J. p 917 note 78. 

42. N.H.—Ernshaw v. Roberge, 170 
A. 7, 86 N.H. 451. 

Wis.—Hommel v. Badger State Inv. 
Co., 165 N.W. 20, 166 Wis. 235. 

43. Iowa-—Scurlock v. Boone, 121 
N.W. 369. 142 Iowa 684. 

Mo.—Drogmund v. Metropolitan St. 
R. Co., 98 S.W. 1091, 122 Mo.App. 
154. 

44. Ky.—Frankfort, etc., Tract. Co. 
V. Hulette, 106 S.W. 1193, 32 Ky. 
L. 732. 

Mass.—Scullane v. Kellogg, 48 
N.E. 622, 169 Mass, 544, 550. 

17 C.J. p 917 note 80. 

45. Ky.—Linde v. Ellis, 6 S.W.2d 
10S9, 224 Ky. 649. 

Minn.—Goodell v. Accumulative In¬ 
come Corporation, 240 N.W. 634, 
185 Minn. 213. 
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sidered in §§ 51-54 supra. The rate of interest and 
the period for which computed in measuring’ dam- 
ag’es is hereinafter discussed in this section. For 
the rate of interest, including the contractual rate, 
and time and computation of interest generally, see 
the C.J.S. title Interest §§ 30-68, also 33 C.J. p 
217 note 86—^p 254 note 52. 

h. "Rsi'tiQ 

As a general rule, interest awarded as damages is 
to be computed at the legal rate. 

Interest awarded as damages is, under the gen¬ 
eral rule, to be computed at the legal rate,^^ or, 
where there is no fixed legal rate, at a reasonable 
rate conforming to the customs prevailing in the 
community in dealings of like character.^'^ The 
rule is the same in equity as at law.^^ The legal 
rate only will be awarded, although at the time 
money might easily have been lent out at a higher 
rate,^^ or although on account of the improper re¬ 
tention of the money due him the creditor was 
compelled to borrow money at a rate exceeding 
the legal rate,^^ or securities in which money with¬ 
held was invested drew a different rate,^^ or the 
money was drawing a different rate on deposit.®^ 
It has been held that if money be lent or advanced 
to take up an obligation bearing a particular rate 
of interest, the person making such loan or ad¬ 
vancement, in the absence of contract, will be sub¬ 
rogated to the rights of the original creditor, and 
may recover the particular rate provided for in 
such obligation,although there is weighty au¬ 
thority to the contrary.^^ It has also been held 


that, where an overpayment is made by a debtor 
on a contract bearing a conventional rate of in¬ 
terest, the debtor is entitled to recover such rate 
on the amount of the overpayment and not merely 
the legal rate.^s Under equitable principles, a 
higher rate of interest than the legal rate is some¬ 
times allowed in cases of breach of trust, or 
fraud.s® Where plaintiff’s wrongful act results in 
the entire loss of a note, interest is recoverable at 
the contract rate in order to afford complete com¬ 
pensation.^'^ Where, however, there is merely a 
delay in the collection of the note, the recovery 
should be of interest at the legal rate.^S 

Coupons and periodical installments of interest. 
When interest at a specific rate is payable periodi¬ 
cally, or is evidenced by coupons, the installments 
of interest, where interest is permitted to be re¬ 
covered thereon, will bear interest at the legal rate 
from the date of their maturity, in the absence 
of special contract to the contrary,even though 
the original obligation bears a higher rate of in¬ 
terest®® 

Change of legal rate. In cases where interest 
is allowed as damages, and not by reason of a con¬ 
tract, express or implied, for its payment, the in¬ 
terest for each period must be computed at the 
rate which was legal during that period, and stat¬ 
utes changing the rate will operate prospectively 
only.si If the rate has been changed after the 
wrongful act or injury complained of, but before 
final determination, the interest should be computed 
at the former rate up to the time of the change in 


46- La.—Goetschel v. Glassell-Wil- 
son Co., 127 So. 81, 13 La.App. 
424. j 

Mass.—D. Foss & Co. v, Whidden, 
149 N.E. 679, 254 Mass. 146—Went- 
wortli V. Manhattan Market Co., 
106 N.E. 118, 218 Mass. 91, 

N.J.—Jersey City v. Flynn, 70 A. 
497, 74 N.J.Eq. 104, modified on 
other grrounds Jersey City v. Jer¬ 
sey City Water Supply Co., 76 A, 
3, 76 N.J.Eq. 607. 

N.Y.—Avalon Const. Corporation v. 
Kirch Holdingr Co., 175 N.E. 651, 
256 N.Y. 137, reversing: 245 N.Y.S. 
735, 230 App.Div. 865. 

Tex.—Cresswill v. Dixie Co., Civ. 

App., 6 S.W.2d 3S0. 

17 C.J. p 917 note 82. 

l^ess thaoL legfal rate 

Appellant cannot object to the al¬ 
lowance of interest at less than the 
legal rate.—^Art Club of Philadelphia 
V. Heyman & Goodman, 190 A. 922, 
325 Pa. 587. 

ITsury statutes 

In tort cases the rate of allow¬ 
ance is not controlled by the msury 
statutes except that what is com¬ 


monly called the lawful rate can¬ 
not be exceeded.—U. S. v. Bethlehem 
Steel Corporation, D.C.Pa., 23 F. 
Supp. 676. 

47. U.S.—^Andersen, Meyer & Co. v. 
Fur & Wool Trading Co., C.C.A. 
China, 14 F,2d 586. 

17 C.J. p 918 note 83. 

Regulation as to interest on judg-- 
ments does not apply to interest al¬ 
lowed as damages.—Andersen, Meyer 
& Co, V. Fur & Wool Trading Co., 
C.C.A.China, 14 F.2d 586. 

48. S.D.—Smith v. Johnson, 138 N. 
W. 18, 30 S.D. 200. 

49. Ind.—^Rochester v. Levering, 4 
N.E. 203, 104 Ind. 562. 

50. Mass.—Parker v. Nickerson, 137 
Mass. 487. 

17 C.J. p 918 note 86. 

51. Ill.—^Place V. Dodge, 54 Ill.App. 
167. 

Minn.—Thoreson v. Minneapolis 

Harvester Works, 13 N.W. 156, 29 
Minn. 341. 

52. Wis,—^Wegner v. Second Ward 
Sav. Bank, 44 N.W. 1096, 76 Wis. 
242. 


53. Ill.—Simpson v. Gardiner, 97 Ill. 
237. 

Ind.—Braden v. Graves, 85 Ind. 92. 
La.—Stanfield v. Tucker, 4 La.Ann. 
413. 

54. U.S,—Memphis, etc., R. Co. v. 
Dow, Ark.. 7 S.Ct. 482, 120 U.S. 
287, 30 L.Ed, 595. 

55. Mo.—Boon v. Miller, 1$ Mo. 457, 
5S. Iowa.—^Munson v. Plummer, 12 

N.W. 796, 59 Iowa 136. 

Wis.—Rogers v. Priest, 43 N.W. 510, 
74 Wis. 538. 

17 C.J. p 918 note 92. 

57. Tex.—Poster v. Bennett, Civ. 
App., 152 S.W. 233. 

58. Tex.—Poster v. Bennett, supra. 

59. Utah.—Jensen v. Lichtenstein, 
145 P. 1036, 45 Utah 320, 

17 C.J. p 918 note 95. 

60. Tex.—Angel v. Miller, 39 S.W. 
916, 90 Tex. 505. 

17 C.J. p 918 note 96. 

61. Ill.—Firemen’s Fund Ins. Co. v 
Western Refrigerating Co., 44 N 
E. 746, 162 Ill. 322. 

17 C.J. p 919 note 2. 
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the law, and at the latter rate for the period there- j 
after.' 

c. Period for Which Computed 

(1) Breach of contract 

(2) Money wrongfully obtained or used 

(3) Money held to use of another 

(4) Judgments, verdicts, and awards 

(5) Damages for torts 

(1) Breach of Contract 

(a) In general 

(b) Payment of money 

(a) In General 

Where interest is recoverable as damages for the 
breach of a contract, as a general rule it should be com¬ 
puted from the date of the breach, although some juris¬ 
dictions, where the sum is unliquidated, ailow interest 
from the time of the institution of the action, or from the 
date of judgment, only. 

Where interest is recoverable as damages for 
the breach of a contract, it should be computed 
from the date of the breach.®3 Where the claim 
is unliquidated, however, it has been held that in¬ 
terest should be allowed only from the time action 
is brought,®^ or from the date of adjudication 
thereof.®® Under some statutes, in the absence 
of proof of a fixed date of breach, interest is 
computed and added from the date of the com¬ 
mencement of the action.®® 


(b) Payment of Afoney 

Where interest is recoverable on the breach of a 
contract, express or implied, for the payment of money, 
as a general rule it should be computed from the date 
payment was due. 

Where there is a contract to pay money on a 
day certain, whether such contract is express or 
implied, and the money is not paid when due, in¬ 
terest is recoverable on the amount in default from 
the day when it should have baen paid.®" Although 
the exact date for the payment of the money is 
not fixed by the contract, yet if it can be ascer¬ 
tained with reasonable certainty from the terms 
of the contract, interest will be allowed from the 
date so ascertained.®® 

Payment by note. Where a debtor agrees with 
his creditor to pay his debt by giving a note there¬ 
for, payable on a day certain, and fails to deliver 
such note, interest will be allowed on the debt from 
the date such note would have fallen due.®® 

Payment on happening of event or condition. 
Where a contract provides for the payment of 
money on the happening of an event, or on a cer¬ 
tain condition, interest is to be computed only from 
the happening of such event, or the compliance 
with such condition.”^® This rule applies where 
money is payable at the death of a person,at the 
final settlement of decedent's estate,the comple¬ 
tion of certain work,'^® or the delivery of certain ar- 
ticles.*^^ 


62. N.T.—Reese v. Rutherfurd, 90 
N.Y. 644. 

17 C.J. p 93 9 note 3. 

63. U.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 95 F. 
2d 220, certiorari denied 58 S.Ct. 
1049, 304 U.S. 575, 82 L.Ed. 1539— 
Gasoline Products Co. v. Champ- 
lin Refining Co., C.C.A.Me., 39 P.2d 
521, certiorari granted 51 S.Ct. 76, 
282 U.S. 824, 75 L.Ed, 735, and re¬ 
versed on other grounds 51 S.Ct. 
513, 283 U.S. 494, 75 L.Ed. 1188— 

U. S. V. Bethlehem Steel Corpora¬ 
tion, B.C.Pa., 23 F.Supp. 676. 

Ala.—Ben Cheeseman Realty Co. v. 
Thompson, 112 So. 151, 216 Ala. 
9. 

Fla.—Brite v. Orange Belt Securities 
Co., 182 So. 892, 133 Fla. 266. 
Ga.—Black v. Automatic Sprinkler 
Co. of America, 131 S.E. 543, 35 
Ga.App. 8—Callaway v. Barmore, 
124 S.E. 382, 32 Ga.App. 665. 

Neb.—Horse Shoe Lake Drainage 
List. V. Fred M. Crane Co., 199 N. 
W. 526, 112 Neb. 323. 

Pa.—Babayan y. Reed, 101 A. 339, 257 
Pa. 206. 

Tex.—Cresswell v. Dixie Co., Civ. 

App., 6 S.W.2d 380. 

Utah.—Bingham Coal & Luniber Co. 


V. Board of Education of Jordan 
School Dist. of Salt Lake County, 
211 P, 981, 61 Utah 149. 

Vt.—Barilone Sons Const. Co. v. 
Reynolds, 199 A. 259, 109 Vt. 

436. 

17 C.J. p 919 note 4. 

Vesting of right to recover 

When allowed as damages, interest 
runs from the date when the right 
to recover a sum certain is vested 
in plaintiff,—Rossi v. Hammons, 268 
P. 181, 34 Ariz, 95. 

64. Tenn.—Brady v. Oliver, 147 S. 

W. 1135, 125 Tenn. 595, 41 L.R.A., 
N.S., 60, Ann.Cas.l913C 376. 

17 C.J. p 919 note 5. 

65- U.S.—Truscon Steel Co. v. U. S., 
70 Ct.Cl. 727. 

Bate of judgment 

In an action for unliquidated dam¬ 
ages for breach of contract, interest 
should be allowed only from the 
date of judgment. 

Or.—Propst V. William Hanley Co., 
185 P. 766, 94 Or. 397. 

Wash.—Case v. Knight, 225 P. 645, 
129 Wash. 570. 

66. U.S,—Stentor Electric Mfg, Co. 
V. Klaxon Co., D-C.Del., 30 F.Supp. 
425. 


67. U.S.—Armstrong v. American 
Exch. Nat. Bank, Ohio, 10 S.Ct. 450, 
133 U.S. 433, 33 L.Ed. 747. 

17 C.J. p 919 note 6. 

68. Neb.—Campbell v. Kimball, 127 
K.W. 142, 87 Neb. 309. 

17 C.J. p 920 note 7. 

69. N.C.—McKay v. Melvin, 36 N. 
C. 73. 

17 C.J. p 920 note 8. 

70- U.S.—Fox V. Lofland, C.C.A.Pa., 
98 F.2d 589, certiorari denied Lo¬ 
fland V. Fox, 59 S.Ct. 359, two cas¬ 
es, 305 U.S. 658, S3 L.Ed. 427. 
Ky.—Miller v. Miller’s Devisees, $ 
Ky.Op. 552. 

17 C.J. p 920 note 9. 

71. Ga.—McCook v. Harp, 7 S.E. 
174, 81 Ga. 229. 

17 C.J. p 920 note 10. 

72. S.C.—Kinard v. Glenn, 8 S.E. 
203, 29 S.C. 590. 

73. Mich.—Sweeney Adam Groth 

Co., 257 N.W. 855, 269 Mich. 436. 

17 C.J. p 920 note 12. 

74. Cal,—Ryland v. Heney, 62 P. 
616, 130 Cal, 426. 

17 C.J. p 920 note 13. 
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Contract silent as to time. It has been held fre¬ 
quently that where a contract for the payment of 
money fixes no time when it shall be paid, the 
amount is payable immediately and interest runs 
from the date of the contract.According to 
some authorities, however, in the case of such a 
contract, a demand is regarded as necessary to a 
default, and interest runs only from the date of 
demand.'^^ 

Goods sold and delivered. As a general rule, 
when goods are sold and delivered without special 
agreement as to the time of payment therefor, the 
purchase price is due on delivery of the goods, and 
interest thereon is recoverable from that date,'^'^ 
although it has been held that in such case interest 
runs from the time of a demand for payment.'^^ 
Of course, if there is a special contract that the 
goods shall be paid for at a particular time, inter¬ 
est is payable only from such time.'^^ It has been 
held that, where goods are sold for cash, interest 
is recoverable from the date of the sale,®® but oth¬ 
er cases hold that, even on sale for cash, interest 
should be allowed only from the time of the actual 
delivery of the goods.®^ Where the buyer refuses 
to accept delivery, interest may be allowed from 
the time the seller is in readiness to deliver.®^ 

Loans and advances. Where one person lends 
money to or pays money at the request and to the 
use of another, interest is to be allowed on the 
sum lent or advanced from the date of the transac¬ 
tion in the absence of any agreement to the con¬ 
trary.®® 

Accounts. Interest is generally allowed on the 
balance due on an account from the date of the 


liquidation of such account and the acknowledg¬ 
ment of such balance,®*^ or from the date of the 
demand for payment of such balance, the demand 
operating as a liquidation so as to start the running 
of interest.®^ The presentation of an account 
showing a balance due, when no objection is made 
by the debtor, has been held a sufficient demand 
and liquidation to start the running of interest.®® 
Of course, if the parties have expressly fixed on a 
term of credit, interest will be allowed on such 
balance only from the date of the expiration of 
the credit.®”^ So, also, where a term of credit is 
fixed by usage or custom of dealing, or by statute, 
interest will be computed from the expiration of 
such credit,®® and it has even been held that in¬ 
terest is to be computed from the expiration of a 
reasonable term of credit.®® In some cases it has 
been held that interest should be allowed from the 
date of the last item of* the account on the debit 
side.®"® In an action on an open and unliquidated 
account, interest is ordinarily allowed only from 
the date of bringing the suit.®^ 

Work done and material furnished. It has been 
held that, in the absence of a contract fixing the 
time of payment for work done and materials fur¬ 
nished, payment should be made on the comple¬ 
tion of the work, and interest is to be allowed from 
such time.®^ It has also been held, however, that, 
in suits for wages or for work done and materials 
furnished, interest is to be allowed from the time 
of a demand proved,®? and, in the absence of a 
previous demand, interest is to be allowed only 
from institution of the suit.®^ It has also been 
held that where the claim suedy on is unliquidated, 


75. N.Y.—Chester v. Jumel, 26 N.E. 
297, 125 N.Y. 237. 

17 C.J. p 920 note 14. 

76. N.H.—Dame v. Wood, 70 A. 1081, 
75 N.H. 38. 

Time of default see supra § 52, 

77. Iowa.—Enslow v. Ennis, 135 N. 
W, 1105, 155 Iowa 266. 

17 C.J, p 921 note 17. 

78- N.H.—Mcllvaine v. Wilkins, 12 
N.H. 474. 

Vt.—Houg-hton V. Hagan, Brayt. 133. 
17 C.J. p 921 note 18. 

79. Iowa.—Bradley v. Palen, 42 N. 

W. 623, 78 Iowa 126. 

17 C.J. p 921 note 19. 

50. Kan.—Sturges v. Green, 27 Kan. 
235, 

Tex.—Schuwirth v. Thumma, Civ. 

App., 66 S.W. 691. 

17 C.J. p 921 note 20. 

51. Ill.—Maltman v. Williamson, 69 
Ill. 423. 

Md.—Smith v. Shaffer, 50 Md. 132. 
Mass.—Foote v. Blanchard, 6 Allen 
221, 83 Am.D. 624. 


82. N.Y.—Lackawanna Mills v. Weil, 
47 N.Y.S. 585, 21 App.Div. 492, 
affirmed 57 N.E. 1114, 162 N.Y. 642. 

83. U.S.—Goodwin v. Pox, Ill., 9 S. 
Ct. 367, 129 U.S. 601, 32 L.Ed. 805. 

17 C.J. p 921 note 23. 

84. B.I.—^Kerr Bros. v. Armstrong, 
110 A. 416. 

17 C.J. p 921 note 24. 

85. Mont.—Hefferlin v. Karlman, 74 
P. 201, 29 Mont. 139. 

17 C.J. p 921 note 25. 

86. U.S.—Cooper v. Coates, Ill., 21 
Wall. 105, 22 L.Ed. 481. 

17 C.J. p 921 note 26. 

87. Colo.—Bassick Gold Mine Co. v. 
Beardsley, 112 P. 770, 49 Colo. 275, 
33 L.K.A.,N.S., 852. 

17 C.J. p 921 note 27. 

88. Colo.—^Florence Oil, etc., Co. v. 
McRae, 90 P. 507, 40 Colo. 303. 

17 C.J. p 921 note 28. 

89. Vt—Bates v, Starr, 2 Vt. 536, 
21 Am.D. 568, 

17 C.J. p 921 note 29. 
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90. Minn.—Bell v. Mendenhall, 80 
N.W. 843, 78 Minn. 57. 

17 C.J. p 922 note 30. 

91 - Ky-—Caldwell v. Pierce, 159 S. 

W. 559, 154 Ky. 771. 

17 C.J. p 922 note 31. 

92 . U.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 95 P. 
2d 220, certiorari denied 58 S.Ct, 
1049, 304 U.S. 575, 82 L.Ed. 1639. 

Del.—Dussoulas v. Thomas, 65 A. 
590, 6 Pennew. 1. 

Tex.—Stude v. Koehler, Civ.App., 
138 S.W. 193. 

17 C.J. p 922 note 32. 

93 . U.S.—^Freygang v. Vera Cruz, 
etc., R. Co., Md., 154 P. 640, 83 
C.C.A. 414. 

17 C.J. p 922 note 33. 

94 . U.S.—Bates County, Mo. v. 
Wills, C.C.A.MO., 269 P. 734, cer¬ 
tiorari denied 41 S.Ct 375, 255 U.S. 
571, 65 L.Ed. 791. 

17 C.J. p 922 note 34. 
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interest should not be allowed prior to the date of 
the judgment,^^ and where the right of a person 
to compensation for work and materials furnished 
under a contract is doubtful and contested on rea¬ 
sonable grounds, and the amount due him requires 
to be adjusted by proceedings in the suit, interest 
is recoverable only after his right to recover and 
the amount of his recovery have been determined.^^ 
If the exact amount of the indebtedness due plain¬ 
tiff is known to and admitted by defendant, interest 
will be allowed from the time it became due, 
and if the admission of the amount due arises 
from defendant’s pleadings, interest will be allowed 
from the time of filing the answer.^S Interest 
should not be allowed plaintiff on sums which de¬ 
fendant had a right to retain under the contract.^^ 

Penal bonds. Where the condition of a penal 
bond is broken, interest is recoverable from the 
date of the breach of the condition,^ which may be 
at the time of a demand for performance,^ or 
from the institution of a suit on the bond where 
there has been no previous demand.^ Where the 
amount due is not ascertainable until after judg¬ 
ment, interest may be computed from the time of 
judgment.^ 

(2) Money Wrongfully Obtained or Used 

It Is generally held that interest is recoverable on 
money wrongfully obtained from another or wrongfully 
used by the person having possession of it from the date 
it was so obtained or used. 

According to some authorities interest is recov¬ 
erable on money wrongfully obtained from another 
or wrongfully used by the person having possession 
of it from the date it was so obtained or used, 5 
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or from the earliest date that it can be proved to 
have been obtained or used;® but other cases hold 
that interest should be allowed only from the date 
of demand for payment or restoration,' and as a 
matter of course interest can be awarded only from 
demand, where demand is necessary to make plain¬ 
tiff’s retention of possession or failure to deliver 
wrongful.® 

(3) IMoney Held to Use of Another 

Where one person holds money to the use of an¬ 
other, and is charged with a certain duty with regard 
thereto, and fails to make such application thereof as his 
duty requires, interest is to be computed on the sum so 
held from the date of his failure to make the required 
application. 

Where one person holds money to the use of an¬ 
other, and is charged with a certain duty with re¬ 
gard thereto, and fails to make such application 
thereof as his duty requires, interest is to be com¬ 
puted on the sum so held from the date of his 
failure to make the required application; but, oth¬ 
erwise, in the absence of any misconduct on the 
part of the person holding money to another’s use, 
interest will be allowed only from demand for its 
delivery to the person entitled thereto.^ Where 
the person holding the money is entitled to hold 
it until a certain time, interest cannot run against 
him until such time.^^ 

(4) Judgments, Verdicts, and Awards 

Interest generally commences to run on Judgments 
from the date of their entry; and Interest on the sum 
found due by a verdict, award, or report of a master 
is generally allowed from the date when such sum is 
payable. 


95. Cal.—Steere v. Formilli, 175 P. 
806, 38 Cal.App. 194. 

96. U.S.—Illinois Surety Co. v. U. 
S., C.aA.S.C., 215 F. 334, 131 C. 
C.A. 476, 

17 C.J. p 922 note 35. 

97. Cal.—Gray v. Bekins, 199 P. 
767, 186 Cal. 389. 

98. Cal.—Gray v. Bekins, supra. 

99. N.Y.—Holdsworth v. Charles T. 
Wills, Inc., 3 N.T.S.2d 226. 264 
App.Div. 677, motion granted 17 
N.E.2d 145, 278 N.Y. 734, affirmed 
18 N.E.2d 859, 279 N.Y. 768. 

Net amount due 

Where plaintiffs were entitled to 
recover balance due on contract for 
theater improvements less the 
amount necessary to remedy defects 
complained of by defendants, inter¬ 
est and attorney’s fees should have 
''been charged on net amount due 
only.—Stoeppleman v. Carter, Tex. 
Civ.App., Ill S.W.2d 774. 

Time cost was expended 
Where, in an action against a 


county on a contract for drainage 
work, it was determined that plain¬ 
tiffs’ claim was subject to abatement 
because of work not done, and which 
was subsequently done by the coun¬ 
ty, plaintiffs were entitled to inter¬ 
est from the date of suit only on 
the amount of their claim less the 
cost to the county of such work, 
without regard to the time when 
such cost was expended.—Bates 
County, Mo., v. Wills, C.C.A.Mo., 269 
F. 734, certiorari denied, 1921, 41 S. 
Ct. 375, 255 U.S. 571, 65 L.Ed. 791. 

1 . Conn.—^American Surety Co. v. 
Pacific Surety Co., 70 A. 584, 81 
Conn. 252, 19 L.R.A..N.S., 83. 

17 C.J. p 922 note 36. 

2. S.C .—^Murray v. Aiken Min. etc., 
Mfg. Co., 18 S.E. 5, 39 S.C. 457. 

17 C.J. p 922 note 37. 

3. U.S.—^U. S. V. Curtis, Mass., 100 
U.S. 119, 123, 25 L.Ed. 571. 

17 C.J. p 922 note 38. 

4. Mont.—Priest v. Eide, 47 P. 206, 
958, 19 Mont. 53. 

17 C.J. p 922 note 39. 
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5. Mass.—^Newburyport v. Fidelity 
Mut. L. Ins. Co., S4 N.E. Ill, 197 
Mass, 596. 

17 C.J. p 922 note 40. 

6. N.C.—Silver Valley Mm. Co. v. 
Baltimore Min. Co., 8 S.E. 361, 101 
N.C. 679—Silver Talley Min. Co. v. 
Baltimore Gold, etc., Min., etc., Co., 

6 S.E. 735, 99 N.C. 445. 

7. Cal.—Buttner v. Smith, 36 P. 
652, 4 Cal.Unrep.Cas. 627. 

17 C.J. p 923 note 42. 

a Va.—Vashon v. Barrett, 54 S. 

B. 705, 105 Va. 490. 

17 C.J. p 923 note 43. 

9. N.M.—State v. American Surety 
Co. of New York, 24 P.2d 267, 
269, quoting Corpus Juris, and de¬ 
claring rule to be excellently stat¬ 
ed. 

17 C.J. p 923 notes 44, 45. 

10. Iowa.—Lessenich v. Sellers, 93 
N.W. 348, 119 Iowa 314, 

N.Y.—Hover v. Heath, 3 Hun 283, 5 
Thomps. & C. 488. 
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Interest is generally held to commence running 
on judgments from the date of their entry,^^ and, 
where a judgment is entered nunc pro tunc, inter¬ 
est is to be computed from.the day on which it is 
to be considered as entered,^- although, by the 
terms of some statutes, interest on money judg¬ 
ments is to be computed from the date of the re¬ 
turn of the verdict or finding by the court.^^ Inter¬ 
est on the sum found due by a verdict, award, or 
report of a master is generally allowed from the 
date when the sum is payable by the terms of such 
verdict, award, or report,although it is sometimes 
held that interest is to be computed from the con¬ 
firmation of the report, or of the award, where 
such confirmation is necessary to give it eftect^^ 
Where a statute so provides, interest is allowed 
from the date of the report or award.^® Where a 
verdict liquidates a claim, and fixes it as of a prior 
date, interest should be allowed from that date.^" 


(5) Damages for Torts 

Where interest is alfowed as part of the recovery for 
the commission of a tort, such interest is usually com¬ 
puted from the date when the tort was committed, al¬ 
though, in several jurisdictions, where the claim is un¬ 
liquidated, the interest will be computed from the in¬ 
stitution of the action or from the date of Judgment. 

Where damages are recovered for the commis¬ 
sion of a tort, and interest on such damages is 
allowed as a part thereof, the general rule is that 
such interest is to be computed from the date 
when the tort was committed,particularly where 
the sum is definitely ascertainable but some cas¬ 
es hold that in such case interest is to be com¬ 
puted only from the date of judicial demand or in¬ 
stitution of the suit for damages,20 or the date of 
judgmental It has also been held that a success¬ 
ful plaintiff in a tort action for an unliquidated 
sum is not entitled to interest until the damages 
have been liquidated by verdict or findings.22 In 


11. Ohio.—Hamilton v. Baltimore & 
O. R. Co., 11 Ohio N.P.,N.S„ 437. 

Pa.—Howenstem v. Seff, 6 Pa.Dist. 
533. 

17 C.J. p 923 note 47. 

12- Cal.—Cutting Fruit Packing Co. 
V. Canty. 75 P. 564. 141 Cal 693. 

17 C.J. p 924 note 4S. 

13- Ind.—Lake Erie, etc., R. Co. v, 
Huffman, 97 K.E. 434, 177 Ind. 
126, Ann.Cas.l914C 1272. 

14- Ill.—Pearson v, Sanderson, 21 
N.B. 200. 12S Ill. S8, affirming 28 
Ill.App. 571. 

17 C.J. p 924 note 50. 

15. Ga.—Guernsey v. Phinizy, 39 S. 
E. 402, 113 Ga. S98, 84 Am.S.R. 
270. 

17 C.J. P 924 note 51- 

16. Mass.—Speirs v. Union Drop 
Forge Co., 61 N.E. S25, ISO Mass. 
87. 

17 C.J. p 924 note 52. 

17 - Fla, — Sullivan v. McMillan, 19 
So, 340, 37 Fla. 134, 53 Am.S.R. 239. 

18- Mass.—H. U. Foss & Co. v. 
Whidden, 149 N.E. 679, 254 Mass. 
146. 

N.H.—Emery v. Tilo Roofing Co., 
195 A. 409, 89 N.H. 165. 

N-T.—Sciaky v. Rodgers & Hagerty, 
14 N.E.2d 802, 277 N.Y. 483. 

Tex.—Western Union Telegraph Co. 
V. Eckhardt, Civ.App., 2 S.W.2d 
505, modified on other grounds, 
Com.App., 11 S.W.2d 777, rehear¬ 
ing denied 20 S.W.2d 759. 

17 C.J. p 824 note 98 [aj (3), p 924 
note 54—42 C.J. p 1292 note 4. 
Prandulent issuance- of securities 
(1) In an action by a buyer of se¬ 
curities for the seller’s fraud in 
making the sale without a permit as 
required by statute, the allowance of 
interest, under Civ.Code § 3288, from 
the date of demand rather than from 


the date of payment of the sale 
price has been held to be wuthin the 
court’s discretion.—Mary Pickford 
Co. V. Bayly Bros., Cal.App., 68 P.2d 
239. 

(2) Under similar circumstances, 
Civ.Code § 3287 has been applied and 
interest allowed from the date of 
the purported issuance of the cer¬ 
tificate of stock.—Boss V. Silent 
Drama Syndicate, 255 P. 225, 82 Cal. 
App. 109. 
loss of use 

Where recovery is had for loss of 
use of a motor vehicle, interest is 
allowable from the time when re¬ 
pairs should or might have been 
made.—Sherwood v. American R. Ex¬ 
press Co., 103 So. 436, 158 La. 43— 
42 C.J. p 1292 note 6. 

19. Ala.—Tennessee Coal, Iron & R. 
Co, V. Jourdan, 128 So. 132, 221 
Ala. 106—^Alabama Power Co. v. 
Allen, 118 So. 662, 218 Ala. 416. 

Tex.—First Nat. Bank v, Slaton In¬ 
dependent School Dist., Civ.App., 
58 S.W.2d 870. 

17 C.J. p 924 note 55. 

20. La.—Bolden v. Louisiana Ry. & 
Nav. Co., 133 So. 808, 16 La.App. 
251—Gallaspy v. Louisiana Ry. & 
Nav, Co., 133 So. 506, 16 La.App- 
153—Goetschel v. Glassell-Wilson 
Co., 127 So. 81, 13 La.App. 424. 

Mich.—Lucas v. Wattles, 13 N.W. 
782, 49 Mich. 380. 

Wis.—Frederick v. Great Northern 
Ry. Co., 241 N.W. 363, 207 Wis. 
234, modifying 240 N.W. 387, 207 
Wis. 234, 80 A.L.R. 984. 

Pailure to prove date 
Where the date when the damage 
accrued is not made clear, interest 
will be allowed only from the date 
of the commencement of the action. 
—^Aronowsky v. Goldherger-Raabin 
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Co., 293 N.Y.S. 527, 250 App.Div. 
731. 

Injury by mob 

In an action, founded on the stat¬ 
ute of April 13, 1855, L.1855 c 428 p 
800, against a city for the destruc¬ 
tion of property by a naob, interest 
should be allowed on the value of 
the property destroyed from the 
time of demand made on the corpo¬ 
ration.—Greer v. New York, 26 N.Y. 
Super. 406. 

In 3ionisiana, Acts La.l916 No. 
206, providing for allowance of in¬ 
terest from the date of judicial de¬ 
mand, applies to an action for dam¬ 
ages pending at the time of its pas¬ 
sage, and authorizes allowance of in¬ 
terest from date of suit.—^Atkins v. 
Garrett, C.C.A.La., 270 F. 939. 

21. N.Y.—Hayes v. Island Park- 
Long Beach, 260 N.Y.S. 574, 146 
Misc. 59. 

Okl.—Midland Valley R. Co. v. Sni¬ 
der, 17 P.2d 954, 161 Okl. 215. 

Pa.—Nies v. Metropolitan Casualty 
Ins. Co. of New York, 177 A. 754, 
317 Pa. 545. 

Wash.—Jellum v. Grays Harbor Fuel 
Co., 295 P. 939, 160 Wash. 585— 
Phifer v. Burton. 251 P. 127, 141 
Wash. 186—Edwards v. Powell, 
212 P. 163, 121 Wash. 598, affirm¬ 
ing 210 P. 7. 

17 C.J. p 924 note 57. 

Where jury does not assess inter¬ 
est, the verdict and judgment hear 
interest only from the first day of 
the term at which the judgment is 
rendered.—Chatham v. Mecklenburg 
Realty Co., 94 S.E. 447, 174 N.C. 
671. 

22. Mass.—Connelly v. Fellsway 

Motor Mart, 170 N.E. 467, 270 

Mass. 386. 
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an action for damages to a structure, the allow¬ 
ance of interest from the time restoration could 
have been completed has been held proper.23 

In an action over against the wrongdoer by one 
who has paid the loss sustained by the person orig¬ 
inally injured, it has been held that interest should 
be awarded only from the date of payment by 

plaintiff.24 

§ 93. Physical Pain and Suffering 

The damages awarded for physical pain and suffering 
should constitute a reasonable compensation to plaintiff 
under the circumstances of the particular case. 

There is no standard by which physical pain and 
suffering may be measured and compensated for 
in money. can only be said that an award of 
damages therefor should be estimated in a fair 
and reasonable manner, and not by any sentimental 
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or fanciful standard,and should constitute a 
reasonable compensation to plaintiff on the facts 
disclosed by the evidence.-" The jury are entitled 
to consider the length of plaintiff’s suffering,-S 
the nature of the injury,-^ the age, health, habits, 
and pursuits of plaintiff. 

Future consequences. As already discussed in § 
31, it is not necessary that there should be direct 
evidence that plaintiff will suffer pain in the fu¬ 
ture, but the jury are entitled to draw all such 
inferences from the evidence as are justified by 
the common experiences and observations of man¬ 
kind. The rule that the recovery must be limited 
to its present value, applicable to recoveries for 
diminution of earning capacity, see supra § 87, is 
not applicable to a recovery for future pain and 
suffering.^^ 


23. U.S.—In re Hibbard, C.C.A.N.Y., 
27 F.2d 686. 

24. Tex.—Texarkana, etc., R. Co. 
V. Hartford Ins. Co., 44 S.W. 538, 
17 Tex.Civ.App. 498. 

25. Ariz.—Copping'er v. Broderick, 
295 P. 780, 781, 37 Ariz. 473, SI A. 
HR. 414, citing Corpus Juris. 

Ark.—Missouri Pacific Transp. Co. v. 
Simon, 135 S.W.2d 336—Missouri 
Pac. R. Co. V. Sanders, 117 S.W.2d 
720, 196 Ark. 269—^Arkansas Mo¬ 
tor Coaches v. Williams, 116 S.W. 
2d 585. 196 Ark, 48. 

Cal.—Stetson v. Blum, 37 P.2d 128, 
1 Cal.App.2d 593. 

La.—Cailleteau v. Hightower, App., 
181 So. 617—Watson v. Hightow¬ 
er, App., 181 So. 612—^Attrep v. 
Horecky, App., 177 So. 379. 

Okl.—S. H. Kress & Co. v. Hash, 83 
P.2d 536, 538, citing Corpus Juris. 
R.I.—Grimes v. United Electric Rys. 

Co., 193 A. 740, 58 R.I. 458. 

Wash.’—Collins v. Nelson, 191 P. 819, 
112 Wash. 71. 

W.Va.—Collins v. Skaggs, 159 S.E. 

515, 110 W.Va. 518. 

17 C.J. p 924 note 60. 

Amount is for jury's determination 
Ala.—Luquire Funeral Homes Ins. 
Co. V. Turner, 178 So. 536, 235 Ala. 
305. 

Ariz.—Selaster v. Simmons, 7 P.2d 
258, 29 Ariz. 432. 

Ark.—Missouri Pac. R. Co. v. Hen¬ 
drix, 277 S.W. 337, 169 Ark. 825, 
certiorari denied 46 S.Ct. 351, 270 

U.S. 651, 70 L.Ed. 781. 

Ky.—Nussbaum v. Caskey, 32 S.W.2d 
IS, 235 Ky. 640- 

Me.—Hamlin v. N. H. Bragg & Sons, 
151 A. 197, 129 Me. 165. 

Mich.—Lee v. McCormick, 271 N.W. 
579, 279 Mich. 120-—Weil v. Long¬ 
year, 248 N.W. 536, 263 Mich. 22. 
N.T.—Robison v. Lockridge, 244 N. 

Y.S. 663, 230 App.Div. 389. 

Ohio.—Dernham v. Cincinnati Trac¬ 
tion Co., 21 Ohio N.P.,N.S., 418. 

25 C.J.S.-41 


Tex.—Three States Telephone Co. v. j 
Kirkwood, Civ. App., 61 S.W.2d 
568—Houston Electric Co. v. Pot¬ 
ter, Civ.App., 51 S.W.2d 754, error 
dismissed—Duncan v. Donnell, 
Civ.App., 12 S.W.2d 811. 

Va.—McGowan v. Tayman, 132 S.E. 
316, 144 Va. 358. 

Wis.—Butts V. Ward, 279 N.W. 6. 227 
Wis. 387, 116 A.L.R. 1441—Monsos 

V. Euler, 256 N.W. 630. 210 Wis. 
133. 

Malpractice case 

Damages for pain and suffering 
and the weakening of the mind of 
the ■ plaintiff in a malpractice case 
are to be estimated by the jury in 
connection with their knowledge and 
experience in such matters.—Peters 
V. Howard, 206 Ill.App, 610. 

Social position of injured woman 
has no bearing on damages to be 
allowed for personal injuries and in¬ 
cidental pain and suffering-—^Di Ger- 
lando V. Second Ave. R. Corporation, 
278 N.Y.S. 797, 155 Misc. 168, af¬ 
firmed 284 N.Y.S. 364, 246 App.Div. 
585. 

26. Ariz.—Goppinger v. Broderick, 
295 P. 780, 781, 37 Ariz, 473, 81 A. 
L.R. 419, citing Corpus Juris. 

Iowa.—Johnson v. Sioux City, 261 N. 

W. 536, 220 Iowa 66. 

17 C.J. p 925 note 61. 

27. Del.—Balick v. Philadelphia 
Dairy Products Co., 162 A. 776, 5 
W.W.Harr. 269. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ky.—Prichard v. Collins, 15 S.W.2d 
497, 228 Ky. 635. 

La.—Cusimano v. A. S. Spiess Sales 
Co., 96 So. 118, 153 La. 551—Davis 
V. Hochfelder, 95 So. 598, 153 La. 
183—^Dawson v. Toye Bros. Yellow 
Cab Co., 131 So. 716, 15 La.App. 
326.* 

Miss.—Biedenharn Candy Co. v. 
Moore, 186 So. 628, 184 Miss. 721. 
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Ohio.—Dernham v. Cincinnati Trac¬ 
tion Co., 21 Ohio N.P.. X.S., 41S. 
Pa.—Arnold v. City of Philadelphia, 
29 Pa.Dist. 286. 

Tex.—Texas & N. O. Ry. Co. v. New, 
Civ.App., 95 S.W. 2d 170, error 
dismissed. 

17 C.J. p 925 note 62. 

Must have basis in evidence 

Damages by reason of physical 
pain and suffering must have basis 
in evidence actually submitted, and 
cannot be arrived at by conjecture 
or speculation.—Coppinger v. Broder¬ 
ick, 295 P, 780. 781, 37 Ariz. 473, 
81 A.L.R. 419, citing Corpus Juris. 

28. Ill.—Hunt V. Hoyt, 20 Ill. 544. 
17 C.J. p 925 note 63. 

29. Ark.—Chicago, etc., R. Co. v. 
Lannon, 112 S.W. 177, 86 Ark. 
587. 

17 C.J. p 925 note 64. 

Apart from suffering 

Bruises, contusions, and physical 
injuries sustained by plaintiff may 
be a basis of damages entirely 
apart from resulting suffering.— 
Hageman v. Freeburg, 162 A, 21, 
Ho Conn. 469. 

30. Pa.—Baker v. Pennsylvania Co., 
21 A. 979, 142 Pa. 503, 12 L.R.A. 
698. 

Age 

(1) Where the issue involved 
damage by way of physical suffer¬ 
ing, it has been held proper to al¬ 
low plaintiff to state her age.—Dish- 
eroon v. Brock, 105 So. 899, 213 Ala. 

i 637. 

(2) It has been held, however, that 
age IS not to be considered when 
awarding damages for suffering.— 
Sykes v. Brown, 159 S.E. 202, 166 
Va. 881. 

31. U.S.—Chicago & N. W. Ry. Co. 
V. Candler, C.C.A.Neb., 283 F. 881, 
28 A.L.R. 1174. 

Pa.—Yost V. West Penn Rys. Oo„ 9 
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§ 94. Mental Pain and Suffering 

Tile amount of an award for mental pain and suffer- 
ing rests in the sound discretion of the jury. 

Tlie amount of an award for mental pain and 
suffering rests ordinarily in the sound and intelli¬ 
gent discretion of the jury.^^ Direct evidence as 
to mental suffering is unnecessary in order that 
there may be an award therefor,S3 and according 
to some authorities evidence of mental suffering 
other than evidence of the injury which is the al¬ 
leged cause of action is inadmissible.^*^ Accord¬ 
ing to other authorities, however, the admission 
of direct evidence as to mental anguish is not er¬ 
roneous,3 ^ although it w'Oiild seem that in any 
event it_ will not control the judgment of the jury 
based on their owm knowledge and experience of 
human nature.36 As bearing on the amount of 


mental pain and distress inflicted, it is proper to 
show the manner in w^hich the wrongful act was 
committed,37 or, as already discussed in § 71, the 
motive therefor. Where plaintiff is entitled to re- 
co^^er for mental anguish in connection with an 
injury, incidents in connection with his chosen pro¬ 
fession w^hicli tend to disclose his general proficien¬ 
cy and achievement in it and attachment thereto 
may be properly admittcd.38 

Age. It has been held that plaintiff's age is ma¬ 
terial in measuring damages for mental suffering.^^^ 

Future suffering. Damages awarded for future 
mental suffering should be considered in connec¬ 
tion with the probable expectancy of plaintiff's 
life in his injured condition at the time of the 
trial.^^ 


D. AGGRAYATIOX, MITIGATIOI^^, OR REDUCTION OF LOSS 


§ 95. Matter of Aggravation 

According to some authorities, additional damages 
may be awarded where elements of aggravation are 
present In the case. 

While there are some authorities which appar¬ 


ently support the doctrine that the circumstances 
giving color to a wrongful act may be considered 
as bearing on the measure of damages, and that, 
w^here elements of aggravation are present, dam¬ 
ages may be awarded with a more liberal liand,^^ 


A.2d S68, 336 Pa. 407—Bostwick 

V. Pittsburgh R. Co., 160 A. 123, 

225 Pa, 3S7. 

However, although not directly- 
deciding that only the present cash 
value of such damages should be 
awarded, in Texas it has been held 
that an instruction was not errone¬ 
ous for failing to present a method 
of calculating the present value, in 
that the rule as to calculating the 
present value or rate of discount to 
be allowed on judgments applies 
only to cases arising under the 
Workmen’s Compensation Act and 
the Federal Employers' liability Act, 
and not to cases where the dam¬ 
ages are incapable of exact ascer¬ 
tainment.—^McMath Co, v. Staten, 
Tex.Civ.App., 6® S,W.2d 290, 

lastaniction that Jury should allow 
plaintiff "compensation" for the pain 
and suffering which he has under¬ 
gone and also the "present worth" of 
pain, if any, likely to be suffered by 
him in the future is misleading, 
since the Jury are likely to associate 
"worth" with the idea of cost or 
price and as something different 
from "compensation."—HcBane v. 
Pittsburg R. Co., 79 A, 237, 230 Pa. 
29, 

33. TJ.S.—^Ebsary v. Raymond <& 
Whitcomb Co., D.C.N.T., 4 P,2d 
2S5, affirmed, C.C.A., Raymond & 
Whitcomb Co. v. Ebsary, 9 P.2d 
SS9. 

Ala.—American Ry. Express Co. v. 
Reid, 113 So. 507, 216 Ala. 479— 


I Louisville & N. R. Co. v. Robin- 
I son, 105 So. 874, 213 Ala. 522— 
I Whitman’s Fifth Ave. Garage Co. 

; v. Ricks, 101 So. 53, 211 Ala. 527. 
Ark.—Missouri Pacific Transp. Co. 

V. Simon, 135 S.W.2d 336. 

HI.—Peters v. Howard, 200 IlLApp. 

€ 10 . 

Ind.—Jackson v. Rutledge, 122 N.E. 
579, 188 Ind. 415. 

Ky.—^Warfield Natural Gas Co. v. 
Wright, 54 S.W.2d 666, 246 Ky. 
208. 

Me.—Hachey v. Maillet, 145 A. 740, 
128 Me. 77. 

O'kl. —S. H. Kress & Co, v. Nash, 83 
P.2d 536, 538, citing Corpus Juris. 
Tex.—Three States Telephone Co. v. 
Kirkwood, Civ.App., 61 S.W.2d 568 
—^Houston Electric Co. v. Potter, 
Civ.App., 51 S.W.2d 754, error dis¬ 
missed—Duncan v. Donnell, Civ, 

I App., 12 S.W.2d 811. 
i 17 C.J, p 925 note 73. 

■Woman’s leg injury 
In considering embarrassment in 
assessing damages for woman’s leg 
injury leaving scar, it cannot be 
said calf of leg is obscure place.— 
Sica V. Public Service Co-ordinated 
Transport, 149 A. 757, 8 N.J.Misc. 
268. 

33. La.—Horrell v. Gulf & Valley 
Cotton Oil Co., 133 So. 392, 393, 
quoting Corpus Juris. 

17 C.J. p 925 note 74. 

34. La.—Horrell v. Gulf & Valley 
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Cotton Oil Co., 133 So. 392, 393, 
quoting Corpus Juris. 

17 C.J. p 925 note 75. 

35. Tex.—Western Union Tel. Co. v. 
Adams, 12 S.W. 857, 75 Tex. 631, 
16 Am.S.R. 920, 6 L.R.A. 844. 

17 C.J. p 925 note 76. 

36- Tex.—^Western Union Tel. Co. 
V. Adams, 12 S.W. 857, 75 Tex. 531, 
16 Am.S.R. 920, 6 L.R.A. 844. 

37. Me.—^Wyman v. Leavitt, 71 Me. 
227, 36 Am.R. 303. 

Mass.—Hawes v. Knowles, 114 Mass. 
518, 19 Am.R. 383—Smith v. tlol- 
comb, 99 Mass. 552—Stowe v. Hey- 
wood, 7 Allen 118. 

38. U.S.—Southern Pac. Co. v. 
Ward, Cal., 208 F. 385, 125 C.C.A. 
601. 

17 C.J. p 926 note 80. ' 

3®. Ala.—Disheroon v. Brock, 105 
So. 899, 213 Ala. 637. 

40. Neb.—Culver v. Union Pac. R. 
Co., 199 N.W. 794, 112 Neb. 441— 
Webb V. Omaha & S.' I. Ry. Co., 164 
N.W. 564, 101 Neb. 596. 

41. U.S.—Culbertson v. Ellis, C.C. 
Ind., 6 P.Cas.No.3,461, 6 McLean 
248. 

Mo.—^Broyhill v, Norton, 74 S.W. 

1024, 175 Mo. 190. . 

17 C.J. p 926 note 81. 

False accusation 

In an action for malicious injury 
to property, an instruction that an 
allegation of embezzlement, if false, 
and so knowingly made, humiliating 
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althoilgli exemplary damages as such are not Whtch tend to reduce the amoant required for just 

awarded, the rule supported by the weight of compensation to plaintiff. 

authority is that on a question of strictly com- As a general rule, defendant is entitled to show 
pensatory damages the motives of the wrongdoer mitigation, or more properly in reduction of the 
are immaterial, as announced supra § 71. In any amount of damages, any facts siirrounding the in¬ 
event, plaintiff cannot recover for any enhancement complained of which tend to reduce the 

of damages due to his own acts.^3 Under a stat- amount required for just compensation to plain- 
ute authorizing the awarding of additional dam- tifif,'^^ although due regard must be had to the 
ages, in cases of torts, where there are aggravat- state of the pleadings,'^® and the relevancy of the 
ing circumstances either in the act or in the inten- evidence.'^" The trial court has considerable dis- 
tion, the tort need not he a “personal tort.”*^*^ cretion as to the effect to be given to facts pleaded 

in mitigation. 

§ 96. Matter of Mitigation or Reduction Uncertain and contingent possibilities cannot be 

As a general rule, defendant may show In mitigation taken into consideration in mitigation of dam- 
or reduction of damages, any facts surrounding the in- ages.^^ An offer to plaintiff of something Other 


plaintiff, might he considered in 
increasing the damages is not error. 
—Brown v. Zorn, Mo.App., 275 S.W. 
572. 

HI treatment of passenger as ag¬ 
gravating circmnstance 

(1) Disrespectful treatment by a 
master of a vessel to a woman pas¬ 
senger on her making complaint that 
she had been assaulted and robbed 
in her stateroom may properly be 
considered in aggravation of ■ the 
damages.—The Western States, D.C. 
K.Y., 151 F. 929, affirmed 159 F. 354, 
S6 C.C.A. 354. 

(2) Indignity and inconvenience 
imposed on a passenger for false ar¬ 
rest and imprisonment by an em¬ 
ployee of a boat, or threat to arrest 
on the charge of seeking to defraud 
the vessel in regard to payment of 
fare, may be considered in aggrava¬ 
tion of the damages. 

U.S.—Ragland v. Norfolk & Wash¬ 
ington (D.C.) Steamboat Co., D. 
C.Va., 163 F. 376, modified Nor¬ 
folk & Washington (D.C.) Steam¬ 
boat Co. v. Ragland, 169 F. 286, 
94 C.C.A. 562. 

Conn.—Levidow v. Starin, 60 A. 123, 
77 Conn. 600. 

42. Eng.—Embleu v. Myerfe, 6 H. 
& N, 54, 59, 158 Reprint 23. 

17 C.J. p 926 note 82, 

Right to exemplary damages see in¬ 
fra §§ 117-127. 

43. N.H. — Davei*y v, Manchester, 58 
N.H. 444. 

NuisaiLce 

Where a defect in a street caused 
.plaintiff tc) be thrown on a nuisance 
created by him, he cannot recover 
for any enhancement of damages due 
to the nuisance.—Lavery v. Man¬ 
chester, supra. 

44. Ga,—^Atlantic Co. v. Farris, 8 
S.E.2d 665, 62 Ga.App. 212. 

45. Ga.—McDaniel v. Atlanta Coca- 
Cola Bottling Co., 2 S.E.2d 810, 60 
Ga.App. 92. 

17 C.J. p 926 note 85. 


Burden of proving mitigation or re¬ 
duction see infra § 144. 
^'Mitigation of damages” defined 
The term “mitigation of damages" 
is properly applied only to actions 
where the damages are not capable 
of exact pecuniary measurement, and 
is used in contradistinction to the 
term “aggravation of damages,’* and, 
where matter in aggravation of 
damages is proper, matter in miti¬ 
gation may be shown.—Swank v. El- 
wert, 105 P. 901, 55 Or. 487. 

Consent to use of photograph 
In suit for unauthorized use of 
photograph, plaintiff’s oral consent 
or consent given in some manner 
other than that required by statute 
may be pleaded as a partial defense 
in mitigation of damages.—^Lane v. 
P. W. Woolworth Co., 11 N.Y.S.2d 199, 
171 Misc. 66, affirmed 12 N.Y.S.2d 
352, 256 App.Div. 1065. 

Misapplication of bank deposit 
Where plaintiff's bank deposit was 
applied in payment of note on which 
he was not liable, defendant could 
show in piitigation that deposit was 
not worth face value due to bank’s 
insolvency.—Yeggy v. Fidelity Re¬ 
serve Co., 226 N.W. 444, 118 Neb. 
792. 

40. Ala.—^Foster v. Chamberlain, 41 
Ala. 158. 

Cal.—Adkins v. Model Laundry Co„ 
268 P. 939, 92 Cal.App. 575. 
tTnauthoriz’ed us© of photograph 
A paragraph of an answer alleg¬ 
ing that defendant in buying from 
its manufacturer lockets with repro¬ 
duction of plaintiff’s photograph in¬ 
cluded therein to illustrate use of 
the lockets was without knowledge 
that photograph represented plaintiff 
or that written consent of plaintiff 
had not been obtained, and that suit 
was brought by plaintiff without 
prior demand and that use by de¬ 
fendant of photograph was there¬ 
upon discontinued and that plain¬ 
tiff’s rights or privacy had not been 
damaged, stated a good partial de¬ 
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fense, in mitigation of damages, at 
least for the claim for exemplary 
damages.—Lane v. P. W. Woolworth 
Co., 11 N.Y,S.2d 199, 171 Misc. 66, 
affirmed 12 N.Y.S.2d 352, 256 App. 
Div. 1065. 

47. U.S.—Louisville & N. R. R. Co. 
V. East Tennessee, V. & G. R. Co., 
Tenn., 60 P. 993, 9 C.C.A. 314. 

17 C.J. p 926 note 87. 

48. S.D.—Buell V. Greene, 2S7 N.W. 
509, 66 S.D. 615. 

49. U.S.—Ransom & Randolph Co. v. 
Pinches, N.Y., 234 P. §47, 14S C.C. 
A. 445. 

N.Y.— Bills V. New York Cent. R. 

Co., 84 N.Y. 5. 

17 C.J. p 926 note 88. 

Hoss by fir© 

In an action against a railroad 
company for loss by fire, caused by 
a locomotive, the company is not en¬ 
titled to a reduction on the ground 
that if it had not destroyed the 
property plaintiff would have subse¬ 
quently lost a portion of it from oth¬ 
er causes.—Hubbard v. New York, 
N. H. & H. R. Co., 40 A. 533, 70 Conn. 
563. 

Pendency of second, suit cannot op¬ 
erate in mitigation of damages on 
the trial of the first.—Sherwood v. 
Hammond, 4 Blackf., Ind., 504. 
Tenant’s irregularity in pasnnent of 
rent 

That a tenant of a building dam¬ 
aged by fire was behind and irregu¬ 
lar in her payments of rent was a 
matter between her and the owner 
and did not affect the owner’s right 
to recover the rental value during 
the period of repairs.—Relsz v. Kan¬ 
sas City Southern R. Co., 8S So. 
120, 148 La. 929. 

Municipality sued by riparian ownu 
ers for pollution of a stream by 
emptying its sewage into it is not 
entitled to deduct a sum representing 
such injury as would have been in¬ 
flicted by the municipality had it 
been without sewers, especially 
where there is no evidence from 
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than that which he is entitled to as compensation 
is not admissible in mitig'ation nor can defend¬ 
ant who is bound to make compensation in money 
compel plaintiff to accept it in another medium.^^ 
A subsequent tort/- or breach of a contractual ob- 
iigation^S by plaintiff against defendant cannot be 
showm in mitigation. Benefits will not be allowed 
in mitigation of damages unless their value is 
shown. 5 4 

Avoidable consequences. As has been already 
noted, supra §§ 32-36, there can be no recover}* by 
plaintiff for consequences of an injury which by 
the exercise of proper care on his part might have 
been avoided. It is proper, therefore, in mitiga¬ 
tion of damages for defendant to show that con¬ 
sequences sought to be made a basis of recovery 
come within this rule.,^^ Of course, where an in¬ 
jured person has succeeded in reducing the dam¬ 
ages suffered, or which would otherwise have been 
suffered, his claim against defendant must be 
reduced accordingly/® 


§ 97 . - Breach of Contract 

fn case of a breach of contract, the defendant, gen¬ 
erally, may show any matters which go to reduce the 
amount of loss actually suffered by the plaintiff. 

In accordance with the general rule, as to avoid¬ 
able consequences, in case of a breach of contract, 
stated supra § 34, defendant in an action for breach 
of a contract is entitled to show any matters which 
go to reduce the amount of loss actually suffered 
by plaintiff,®"^ provided such matters have a prox¬ 
imate relation to the contract/® and hence, pay-' 
ments or benefits derived by plaintiff from a col¬ 
lateral transaction, which has no relation to the 
contract in question, cannot be shown in mitiga¬ 
tion.^^ 

So, particularly in equity,®® defendant may show 
that plaintiff has received and retained the benefit 
of a partial performance.®^ Defendant is likewise 
entitled to show that a portion of the loss was due 
to plaintiff’s own act or neglect,or that he had 
been injured by plaintiff’s failure to perform the 
obligations imposed on plaintiff by the same con- 


which it is possible to estimate such 
an allowance.—Doremus v. Patter¬ 
son, 69 A. 225, 73 N.J.Eq. 474. 

50. Mass.—Nash v. Minnesota Title 
Ins. & Trust Co., 40 N.R 1039, 163 
Mass. 574, 47 Am.S.R. 489, 28 L.R. 
A. 753. 

17 C.X p 926 note 89. 

51. Kan.—Marcy v. Fries, 18 Kan. 
353. 

52. Ind.—Front v. Hardin, 66 Ind. 
165, 26 Am.R. 18. 

17 C.J. p 927 note 91. 

53. Ind.—Front v. Hardin, supra. 

54. Tex.--Gulf, C. & S. F. R. Co. v. 
Weatherly, 90 S.W. 1098, 99 Tex. 
538—Gulf, C. & S. F. R. Co. v. 
Harbison, 90 S.W. 1097, 99 Tex, 
536. 

17 C.J. p 927 note 93. 

55. Ark.—St. Louis, etc., R. Co. v. 
Ayres, 55 S.W, 159, 67 Ark. 371. 

N.Y.—Rock V. Belmar Contracting 
Co., 141 Misc. 242, 252 N.T.S. 463, 
17 C.J- p 927 note 95—51 C.J. p 
1254 note 21- 

56. Mich.—Nelson v. Galpin, 269 N. 
W. 586, 277 Mich. 529—Chandler v. 
Allison, 10 Mich. 460, 

Minn.—Barron G. Collier, Inc., v. 
Kindy, 178 N.W. 584, 146 Minn. 
279- 

N.Y,—Harris Structural Steel Co. v. 
Chapman, 295 N.Y.S. 443, 162 Misc. 
709—J. K. Rishel Furniture Co. v. 
Stuyvesant Co., 204 N.Y.S. 659, 123 
Misc. 208. 

N.C.—Lane v. Southern Ry. Co., 134 
S.E. 855, 192 N.C. 287, 51 A,L.R. 
1114. 

57. Mass.—Vitagraph, Inc. v. Park 


Theatre Co., 144 N.B. 85. 249 Mass. 
25. 

Mich.—^Nelson v. Galpin, 269 N.W. 
586, 277 Mich. 529—Harrington- 

Wiard Co. v. Blomstrom Mfg. Co„ 
131 N.W. 559, 166 Mich. 276. 

Minn.—Barron G. Collier, Inc. v. 
Kindy, 178 N.W. 584, 146 Minn. 
279. 

N.Y.—J. K. Rishel Furniture Co. v. 
Stuyvesant Co., 204 N.Y.S. 659, 
123 Misc. 208. 

Tex.—Garrett v. Dodson, Civ.App., 
199 S.W. 675, error refused. 

17 C.J. p 927 note 98. 

Limit of recovery 

Where damages from breach of 
contract are minimized by means of 
precautions taken by injured party, 
limit of recovery for compensatory 
damages is actual damages plus ad¬ 
ditional expenses incurred in mini¬ 
mizing damages.—Harris Structural 
Steel Co. V. Chapman, 295 N.Y.S. 443, 
162 Misc. 709. 

Money earned on other contracts 

Where plaintiff in action for 
breach of contract for services in 
cutting timber, during . period it 
would have taken to perform con¬ 
tract earns money by other con¬ 
tracts, the amount so earned should 
be applied in reduction of damages 
pro tanto.—Eastman Gardiner Hard¬ 
wood Co. V. Hall, 102 So. 270, 137 
Miss. 354—17 C.J, p 927 note 98 [a] 
(l)-(3). 

58. Mass.—Olds v. Mapes-Reeves 
Constr. Co., 58 N.E. 478, 177 Mass. 
41. 

17 C.J. p 927 note 99. 

59. U.S.—Hughes V. Chesapeake & 
Ohio Coal & Coke Co..'C.C.A.N.J., 
269 F. 589. 


N.Y.—Gusikoff v. Republic Storage 
Co., 272 N.Y.S. 77, 241 App.Div. 
889—General Supply & Construc¬ 
tion Co. V. Goelet, 202 N.Y.S. 721, 
207 App.Div. 646, modified on other 
grounds 148 N.E. 778, 241 N.Y. 
28, motion granted 150 N.E. 532, 
241 N.Y. 507. 

Or.—Electirical Products Corporation 
v. Ziegler Drug Stores, 15 P,.2d 
1078, 141 Or. 117. 

Sale to another 

Where the parties agreed that in 
the event of the purchaser’s non¬ 
performance he should forfeit a cash 
payment as liquidated damages, the 
fact that his vendor later made an 
equally advantageous sale is no de¬ 
fense to a claim for such damages. 
—^Kollaer v. Puckett, Tex.Civ.App., 
232 S.W. 914, dismissed for want of 
jurisdiction. 

Besale of moving pictures 

Exhibitor of first run moving pic¬ 
ture films, breaching its contract to 
receive and pay for films, is not en¬ 
titled to have sum received in ex¬ 
cess of contract price by distributor 
on selling pictures to others applied 
in reduction of damages sustained 
by reason of other films not resold. 
—^Vitagraph, Inc. v. Park Theatre 
Co., 144 N.E. 85, 249 Mass. 25. 

60. N.Y.—Taylor v. Read, 4 Paige 
561. 

61. Or.—Rainier v. Master, 154 P. 
426, 155 P. 1197, 79 Or. 534. 

17 C.J. p 927 note 2. 

62. Ala.—Standard Oil Co. v. Lloyd, 
159 So. 371, 373, 26 Ala.App. 306, 
citing Corpus Juris. 

17 C.J. p 927 note 3. 
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tract.^2 Efforts by defendant to perform his con¬ 
tract cannot be shown in mitigation of damages for 
a failure to perform,^or can a tender of per¬ 
formance after suit is brought be considered in the 
absence of statute.^S a case where plaintiff is 
entitled to recover the contract price, deduction 
cannot be made of the value to plaintiff of his 
covenants constituting conditions subsequent, 
where the possibility of a future breach cannot be 
proved or measured in damages.^^ 

Payment of compensation by an original wrong¬ 
doer,^^ or out of the proceeds of the property in¬ 
volved, or agreed to be paid to plaintiff by a third 
party on the same cause of action,® 9 qj. partial sat¬ 
isfaction from a third person against whom a 
claim for damages was made with respect to the 
same subject matter*^® may be shown in reduction 
of damages for breach of contract. 


§ 93 

§ 98. - Torts in General 

In a tort action, the defendant may set up any facts 
which tend to show that the plaintiff has not suffered 
damages to the extent claimed by him, such as that he 
has received compensation from the original wrongdoer, 
or partial satisfaction from defendant’s co-tort-feasor, 
and, in some states, that the plaintiff’s negligence con¬ 
tributed to the damages. 

In an action for tort, it is competent for defend¬ 
ant to prove any facts tending to show that plain¬ 
tiff has not suffered damages to the extent claimed 
by For this purpose, defendant may show 

a subsequent change in plaintiff's relation to the 
injured property,"- or that he has only a special 
property or qualified interest subject to which de¬ 
fendant has acquired title,'^® or that the real value 
of the property is less than the appare?it value.'^^ 

An indirect benefit to plaintiff,'^® such as an in¬ 
direct benefit to his property,^® resulting from de¬ 


es. Ala.—Hill V. Bishop, 2 Ala. 320. j 
17 C.J. p 928 note 4. ! 

€4. N.Y.—Dana v. Fiedler, 1 E. D. 
Smith 463, affirmed 12 N.Y. 40, 62 
Am.D. 130. 

65. TJ.S.—Colby V. Heed, Wis., 99 
U.S. 560, 25 L.Ed. 484. 

17 C.J. P 92S note 6. 

66. U.S.—Ransom. etc., Co. v. 

Pinches, N.Y., 234 P. 847, 148 C.C. 
A. 445. 

67. Ala.—Standard Oil Co. v. Lloyd, 
159 So. 371, 373, 26 Ala.App. 306, 
citing Coirpus Juris. 

Md.—Lanahan v. Heaver, 29 A. 1036, 
79 Md, 413. 

17 C.J. p 928 note 8. 

68. N.Y.—Rodda v. Barrett, 296 N. 
Y.S. 648, 251 App.Div. 790. 

In action for value of personalty 
which it was impossible to return to 
plaintiffs in kind because of default 
by defendants on their contract, 
total amount of plaintiffs’ obliga¬ 
tions which were paid from pro¬ 
ceeds of official public sales of such 
personalty was required to be offset 
against total value of personalty in 
determining amount of damages 
to which plaintiffs were entitled.— 
Rodda V. Barrett, supra. 

69. Kan.—Daeschner v. Gibson, 175 
P. 681, 103 Kan. 565. 

70. Mass.—^New York Bank Note 
Co. V. Kidder Press Mfg. Co., 78 
N-E. 463, 192 IVlass. 991. 

17 C.J. p 928 note 9. 

71. Ga.—McDaniel v. Atlantic Coca- 
Cola Bottling Co., 2 S.E.2d 810, 60 
Ga.App. 92- 

N-Y.—Rock V- Belmar Contracting 
Co., 252 N-Y,B. 463, 141 Mise. 242. 
S.C.—^Lipman v. Atlantic Coast Line 
R. Co., 93 SJS. 714, 108 S.C. 151, 
L..R.A.1918A 596- 


Utah.—Fudge v. Downing, 27 P.2d 
33, 83 Utah 101. 

17 C.J. p 928 note 11. 

Expenses paid by defendant 

Where hospital and -medical ex¬ 
penses had been paid by defendant 
who had not been reimbursed by 
plaintiff, latter could not recover 
them in action for negligence. j 

Miss.— Weyen v. Weyen, 139 So. 608, j 
165 Miss. 257, modified on other ; 
grounds and suggestion of error 
overruled 139 So. 856, 165 Miss. 
257. 

Mo.—Bock V. Rinderknecht, 207 S.W. 

245, 200 Mo.App. 496, 

Return of property 

In an action for deceit for with¬ 
holding property from, or not con¬ 
veying property to, plaintiff, a 
tender of the property or part of it, 
or a conveyance of it or part of it, 
to plaintiff, may be allowed at the 
trial in mitigation of damages, when 
such a course is reasonable.—Towle 
V. Lawrence, 59 N.H. 501. 

Salvage value of goods 

In case of damages to goods by 
fire allegedly through the negli¬ 
gence of a railroad, plaintiff, if en¬ 
titled to damages, is subject to have 
the salvage value of the goods de,- 
ducted from the value of the goods 
before the fire in determining the 
damages.—Sycamore Preserve Works 
V. Chicago & N. W. Ry. Co., 12 N.E. 
2d 42, 293 IlLApp. 20, conforming to 
7 N.E.2d 740, 366 Ill. 11. Ill A.L.R. 
1133, reversing 1 N.E. 2d 522, 284 
IlLApp. 445. 

72. Mass.—^King v. Bangs, 120 
Mass. 514. 

73. Mass.—^King v. Bangs, supra. 

74. Cal.—Zeigler v. Wells, 23 Cal. 
179, 83 Am.D. 273, 

N.Y.—Potter v. Merchants* Bank, 28 
N.Y. 641, 86 Am.D. 273, 
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75. Mo.—Samples v. Kansas City 
Rys. Co., App.. 232 S.W. 1049. 

Increased earning capacity 

The jury can find that the earn¬ 
ing capacity of a ten-year old news¬ 
boy was impaired by the loss of his 
leg above the knee where there was 
substantial evidence to that effect, 
although he might be able to earn 
more as a newsboy in his crippled 
condition than before.—Samples v. 
Kansas City Rys. Co., supra. 

Rents and profits 

In an action by a purchaser 
against his agent for fraud and de¬ 
ceit as to the ownership of tie prop¬ 
erty, causing the owner to lose what 
he had paid therefor, the agent is 
not entitled to mitigation ot liability 
by the rents and profits received by 
the purchaser from the pr:>perty.— 
Steele v. Banninga, 196 N.W. 4 04, 225 
Mich, 547. 

76. Wash,—Caldbick v. Marysville 
Water & Power Co., 195 P. 1027, 
114 Wash. 562. 

17 C.J. p 928 note 15. 

I Incidental benefits from trespass see 
the C.J.S. title Trespass § HI et 
seq., also 63 C.J. p 1040 note 47. 
Benefits derived from fioodage 

Owners of a mill right who flood¬ 
ed land of another to his damage 
could not reduce such damage recov¬ 
erable from them by showing that 
the injured owner made large profits 
by cutting ice on the pond on his 
land which he could not have done 
had the dam been kept at a lower 
level.—Read v. Webster, 113 A. 814, 

I 95 Vt. 239, 16 A.L.R. 1068—17 C.J. 
p 928 note 15 [a] (1), 

Increase in value of land 

The fact that the general increase 
in the value of lands brought up the 
value to what it was before being 
damaged would not relieve defend¬ 
ant from responding for the injury 
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fendaiifs wrongful act cannot be set up in mitiga¬ 
tion: nor can defcn(la:it minimize the damages 
that lie has caused plaintiff ly showing that he 
himself lias suffered a loss by the same actP* In 
an action by a married woman for personal in¬ 
juries, proof of previous misconduct by her hus¬ 
band is inadmissible in mitigations^ The mere 
fact that others are also jointly to blame, in caus¬ 
ing the injury, cannot be considered in mitigation 
of damages, in an action against one of the jcint- 
feasorsg^ but damages which are the result of 
separate torts of others should be deducted.^*^ 

Payment of compensation, A plaintiff cannot 
set up, as elements of his damages, matters as to 
which he has received compensation from an orig¬ 
inal wrongdoer.®^ Where payments have been 
made to plaintiff under a release which has been 
rescinded, the amount thereof should be deducted 
from the amount awarded as damages -md this 
is true, although a portion of the disbursements 
are wages during plaintiff’s disability.^^ Where, 
however, defendant in consideration of a release 
from liability for personal injuries pays plaintiff 
^sum of money and agrees to effect a cure, but 


fails to do so, the amount paid to physicians in 
endeavoring to comply with such agreement can¬ 
not be deducted from the damages awarded to 
plaintiff on repudiation of the release.^^ So, also, 
the fact that plaintiff has received compensation 
for the original injury does not preclude him from 
recovering damages for a subsequent tort in treat¬ 
ing the injury negligently-^^ 

Payment by co~tort-f^CLsor, Where there are 
joint tort-feasors, a partial satisfaction by one 
may be shown by another in mitigation of dam¬ 
ages but it has been held that evidence of 
plaintiff’s covenant not to sue one defendant and 
the amount of consideration therefor, is not ad¬ 
missible in mitigation of damages proximately re¬ 
sulting from the other defendant’s negligence.^'^ 

Contributory negligence. According to the rule 
sanctioned in most jurisdictions, contributory neg¬ 
ligence when established is a complete and not a 
partial defense, as stated in the C.J.S. title Neg¬ 
ligence § 130, also 45 CJ. p 976 note 18-p 978 note 
25, and hence does not go in mitigation of dam- 
ages.SS There is authority to the contrary, how¬ 
ever and a negligence which has no operation 


inflicted.—^Wyatt v. Central Coal & 
CokeCo., Mo.App., 209 S.W, 5S5. 

In action against iniinioii>al corpo¬ 
ration, in estimating the damages to 
land, any general enhancement of its 
value, as a result of the acts causing 
the injury complained of, cannot or- 
dinarily* be considered in reduction 
of damages.—Mayrant v. Columbia, 
64 S.E. 416, 82 S.C. 273—43 C.J. P 
1321 note 86. 

77. Term.—Holland & Kerr v. Cra¬ 
ven, 5 Tenn-App. 39. 

78. Minn.—Jacobs v. Hoover, 9 
Mmn. 204. 

17 C.J, p 928 note 16. 

79. Mo,—^Neal v. Curtis & Co. Mfg. 
Co, 41 S.W.2d 543, 32S Mo. 389. 

Tex.—San Antonio v, Mackey, 36 S. 

W. 760, 14 Tex.Civ.App. 210. 

Yt.—^Miller v. Belviile, 126 A. 590, 
98 Yt. 243. 

80. Ga.—^Macon v. Bannenberg, 39 
S.E. 446, 113 Ga. 1111. 

Iowa.—Loughran v. Bes Moines, 34 
N.W. 172, 72 Iowa 3S2. 

Ohio.—Standard Bag, etc., Co. v. 
Cleveland, 25 Ohio Cir.Ct. 380. 

81. Ky.—Bell-Knox Coal Co. v. 
Gregory, 153 S-W, 465, 152 Ky. 
415. 

17 C.J. p 928 note 17. 

82. tJ.S.—Southwestern Brewery & 
Ice Co. V. Schmidt, N.M., 33 S.Ct 
68, 226 U.S, 162. 57 L.Ed. 170. 

17 C.J. p 929 note 18. 

83. U.S.—Southwestern' Brewery & 
Ice Co. V. Schmidt,' supra.' 

17 C.J. p 929 note 19. 


84. Yrash.—^Pattison v. Seattle, etc., 
R, Co., 116 P. 1089, 64 Wash. 370, 
35 L.R.A..N.S., 660. 

85. U.S.—Employers' Liability As- 
sur. Corporation v. Bell, C.C.A.N. 
J., 63 E.2d 953. 

86. U.S.—Pacific States Lumber Co. 
V, Bargar, C.C.A.Or., 10 F.2d 335- 

Ill,—See Rather v. City of Chicago, 
19 K.E.2d 451, 298 Ill.App. 625. 
Mass.—Karcher v. Burbank, 21 M- 
E.2d 542, 124 A.L.R. 1292—Daniels 
V. Celeste, 21 N.E.2d 1—^Anti v- 
Boston Elevated Ry. Co., 141 N.E. 
598, 247 Mass. 1. 

Mich.—^Wood V. Vroman, 184 N.W. 
520, 215 Mich, 449. 

Mo.—Berry v. Kansas City Public 
Service Co., 121 S.W.2d 826, 343 
Mo. 474. 

N.J.—Lombardo v. Creamer, 172 A. 
684, 113 N.J.Law 117—^Brandstein 
V. Ironbound Transp. Co., 172 A. 
580, 112 N.J.Law 585, reversing 
168 A, 400, 11 N.J.M1SC. 843. 

N.T.—^Ammerman v. Utilities Oil 
Corporation, 226 N.T.S. 673, 222 

App.Div. 481—Blauvelt v. Village 
of Nyack, 252 N.Y.S. 746, 141 Misc. 
730. 

Pa.—^Hunt V. Aufderheide, 199 A. 345, 
330 Pa. 362. 

Tex.—Cox V. Rio Grande Valley Tel¬ 
ephone Co., Civ.App., 13 S.W.2d 
918, error dismissed—Thomas v. 
! Pugh, Civ.App., 6 S.W.2d 202, 
W.Va*—^ISTew River & Pocahontas 
Consolidated Coal Co. v. Eary, 174 
I S.E. 573, 574, citing Corpus Juris. 
1 17 C.J. p 929 note 21. 
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Itt action by cab passenger for 
injuries sustained in collision, court 
properly instructed jury to deduct 
from award of damages amount 
plaintiff received from owner of 
other car involved in collision.—Pin- 
lay V. Plante, 160 A. 865, 52 R.I. 325. 
■OTnder testimony that compensation 
not received 

In action by husband for loss of 
wife's society, service, and con¬ 
sortium, wherein plaintiff testified 
that he received no part of sum paid 
by third person on settlement of his 
and his wife’s suits against third 
person involving the same injury, 
jury was not required to reduce ver¬ 
dict for plaintiff by the sum paid 
by the third party or any part there¬ 
of.—Cannon v. S. S. Kresge Co., 116 
S-W.2d 559, 233 Mo.App. 173. 

87. N.J.—^Past V. Pecan, 165 A. 281, 
11 NJ.Misc. 253. 

88. La.—Rice v. Crescent City R. 
Co., 24 So. 791, 51 La.Ann. 108. 

17 C.J. p 930 note 3*5. 

Plaintiff^'s negligence which does 
not contribute to the injury is not 
ground for reduction of damages.— 
Doherty v. St. John, 26 N.B. 618. 

88. Or.—^Dippold V. Cathlamet Tim¬ 
ber Co., 225 P. 202, 111 Or. 199. 

17 C.J. p 931 note 36—43 C.J. p 1321 
note 82. 

Passenger’s negligence or imprudence 
The fact that the misconduct of 
a passenger is partially to blame for 
his being mistreated by ship's offi¬ 
cers may be grounds for reducing 
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in causing the injury but which merely adds to the 
damage resulting from it, while it will not bar the 
action, will lessen the damages recoverable as a 
whole.Under a statutory provision that con¬ 
tributory negligence will operate in mitigation of 
damages, it has been held that, although in case of 
such negligence the jury may mitigate the damages 
to nominal damages only, it need not do so, but 
may hx them in accordance with the estimate of 
the relative negligence of the parties, where both 
are negligent.^! 

Joint tenancy or tenancy in common of plaintiff. 
Where one or more of several tenants in common 
sue, and defendant does not avail himself of the 
nonjoinder of cotenants, he may still give such 
nonjoinder in evidence in diminution of damag- 
es,^^ but in case of an action by one-or more of 
several joint tenants this rule does not apply, and 


§ 99 

the recovery may be for the damages sustained by 

all of the joint tenants.^" 

§ 99 . - Insurance or Other Collateral 

Compensation 

Compensation or indemnity for the loss received by 
plaintiff from a collateral source, wholly independent 
of the wrongdoer, as from Insurance, cannot be set up 
by the latter In mitigation or reduction of damages, and? 
by some authorities, this rule also applies to payment 
of salary ©r expenses. 

The wrongdoer is not entitled to have the dam¬ 
ages to which he is liable reduced by proving that 
plaintiff has received or will receive compensation 
or indemnity for the loss from a collateral source, 
wholly independent of him.^*^ Under this general 
rule, insurance in behalf of the injured person 
cannot be set up by the wrongdoer in mitigation 
of the loss.^^ 


the amount of the damages recover¬ 
able.'—Ragland v. Norfolk & Wash¬ 
ington (D.C.) Steamboat Co., D.C. 
Va., 163 F. 376, modified on other 
grounds Norfolk & Washington (D. 
C.) Steamboat Co. v. Ragland, 169 
F. 2S6, 94 C.C.A, 562. 

90. Fla.—^Atlantic Coast Line R. Co. 
V. Wallace, 54 So. 893, 61 Fla. 93. 

N.H.—Smith V. Boston & M. R. R., 
177 A. 729, 87 N.H. 246. 

Pa.—Gould V. McKenna, 86 Pa. 297, 
27 Am.D. 705. 

Avoidable consequences as element 
of damage see supra §§ 32-36. 

91. U.S.—Cincinnati, N. O. & T. P. 
R. Co. V. Davis, Tenn., 127 F. 
933, 62 C.C.A. 565. 

52 C.J. p 757 note 8. 

92. N.Y.—Zahriskie v. Smith, 13 N. 
Y. 322, 64 Am.D. 551. 

17 C.J. p 930 note 32. 

Damages recoverable by tenant in 
common generally see the C.J.S. 
title Tenancy in Common § 138, 
also 62 C.J. p 564 notes 37—42. 

93. N.Y.—Zabriskie v. Smith, su¬ 
pra. 

94. U.S.—Sprinkle v. Davis, C.C.A. 
Va., Ill F.2d 925, 128 A.L.R. 1101 
—S. H. Kress Co. v. Bullock Shoe 
Co., C.C.A.Ala., 56 F.2d 713, 715, 
citing Corpus Juris—McCarthy v. 
Palmer, D.C.N.Y., 29 F.Supp. 585. 

Conn.—Stulginski v. Cizauskas, 5 A. 
2d 10. 125 Conn. 293—Roth v. Chat- 
los, 116 A. 332, 97 Conn. 282, 22 A. 
L.R. 1554. 

Iowa.—Clark v. Berry Seed Co., 280 
N.W. 505, 225 Iowa 262. 

La.—Perroux v- Murray-Brooks 
Hardware Co., 119 So. 453, 9 La. 
App. 189. 

Mich.—Wood V. Vroman, 184 N.W. 
520, 215 Mich. 449. 

Minn.—^Lavelle v. Anderson, 266 N. 

W. 445, i97 Minn. 169. 

Mo,—^Dover v. Mississippi River, 


etc., R. Co., 73 S.W. 29S, lOO Mo. 
App. 330. 

N.J.—Goldenberg v. Reggio, 171 A. 
677, 112 N.J.Law 440—Gilbert v. 
Junior Trucking Corp., 141 A. 
776, 104 N.J.Law 608. 

N.Y.—Gusikoff v. Republic Storage 
Co., 272 N.Y.S. 77, 241 App.Div. 
889. 

Ohio.—Shields v. Cincinnati Traction 
Co., 13 Ohio N.P.,N.S., 133—Pitts¬ 
burg, Cincinnati & St. Louis Ry. 
Co., 3 Ohio N.P.,N.S., 30, af¬ 

firmed 74 Ohio St, 491. 

Pa.—Littman v. Bell Telephone Co., 
172 A. 687, 692, 315 Pa. 370, citing 
Corpus Juris. 

Tex.—Graves v. Poe, Civ.App., 118 S. 

W.2d 969, error dismissed. 

Vt—Northeastern Nash Automobile 
Co. V. Bartlett, 136 A. 697, lOO Vt. 
246. 

Va,—^Johnson v, Kellam, 175 S.E. 
634, 637, 162 Va. 757. citing Cor¬ 
pus Juris. 

j 17 C.J. P 929 note 22. 

Compensation paid patient by em¬ 
ployer 

In an action against physician for 
loss of eye caused by physician wip¬ 
ing pus from ulcer on lower eyelid 
across sore on eyeball from which | 
a piece of steel which had been 
blown in eye during employment had 
been removed, the jury in awarding 
damages, could not consider com¬ 
pensation awarded plaintiff by his 
employer on theory that loss of 
eye was due to the piece of steel 
which had blown in eye.—^^Vood v. 
Vroman, 184 N.W. 620, 215 Mich. 
449. 

ITo defense on the merits 

The fact that plaintiff received 
compensation from a third party for 
the loss is no defense on the merits 
in favor of the party who caused 
the loss, and this rule applies to 
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cases in contract as -well as in tort. 
—Gusikoff V. Republic Storage Co., 
272 N.Y.S. 77, 241 App.Div. SS9. 

95. U.S.—Overland Const. Co. v. 
Sydnor, C.C.A.Ohio, 70 P.2d 338— 
Liggett & Myers Tobacco Co, v. 
De ParcQ, C.C.A.Minn., 66 F.2d 
678. 

Ala.—^W. T. Smith Lumber Co. v. 
McLain, 79 So. 370, 202 Ala. 32— 
Government St. Lumber Co. v. OI- 
linger, 94 So. 177, 18 Ala. App. 

518. 

Cal.—Inglewood Park Mausoleum 
Co. V. Ferguson, 49 P.2d 305, 9 Cal. 
App.2d 217—Loggie v. Interstate 
Transit Co., 291 618, 108 Cal. 

App. 165—Clark v. Burns Ham- 
mam Baths, 236 F. 152, 71 Cal. 
App. 571. 

Conn.—Roth v. Chatlos, 116 A. 332, 
97 Conn. 282, 22 A.L.R. 1554. 
Ky.—Powell v. Galloway, 16 S.W. 
2d 489, 229 Ky. 37. 

Mich.—^Wood V. Vroman, 184 N.W. 
520, 215 Mich. 449. 

Minn.—Solberg v. Minneapolis Wil- 
i lys-Knight Co.. 224 N.W. 271, 272, 
177 Minn. 10, citing Corpus Juris. 
Mo.—Wells V. Thomas W. Garland, 
Inc., App., 39 S.W.2d 409. 

, N.Y.—Gusikoff v. Republic Storage 
Co., 272 N.Y.S. 77. 241 App.Div. 
889—Herald Nathan Press v. 
Bourges, 291 N.Y.S. 650, 160 Misc. 
208—Steinhaus v. City of New 
York, 179 N.Y.S. 195. 

Ohio.—Kenning v. Interurban Ry. & 
Terminal Co., 18 Ohio N.P.,N.S., 
526—Shields v. Cincinnati Trac¬ 
tion Co., 13 Ohio N.P.,N.S., 133, 
Or.—Olds V. Von der Hellen, 270 P. 
497, 127 Or. 276, modifying 263 P. 
907, 127 Or. 276. 

Pa.—Littman v. Bell Telephone Co, 
of Pennsylvania, 172 A. 687, 692, 
315 Pa, 370, citing Corpus Juris. 
Tex.—Green v. Texas & P. Ry. Co., 
81 S.W.2d 669, 125 Tex. 168, re- 
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The general role applies, wlietlier the matter of 
insurance is set up in mitigation in case of life, as 
explained in the C.J.S. title Death § 114, also 17 
CJ, p 1342 note 65~p 1343 note 69, marine,mo¬ 
tor vehicle,^” theft,or accident^^ insurance. Ex¬ 
cept where the insurance has been kept up by the 
wrongdoer,^ or it is otherwise provided by statute,- 


the general rule also applies, where the matter of 
\ insurance is set tip in mitigation in case of dam- 
' ages by hre,^ although the action, to the extent 
I of the amount of the insurance, is prosecuted for 
' the benefit of the in^urance company.'^ 

So, also, the damages generally cannot be miti¬ 
gated or reduced by the fact that plaintiff has rc- 


vei’sing’, Civ.App., 50 S.W.2d 353 
—Graves v. Poe, Civ.App., IIS S. 
W-2(l 969, error dismissed—Huss- 
mann v. Leave!! & Sherman, Civ. 
App., 20 S.W.2d 829, affirmed, Com. 
App., 32 S.tV.2d 643. 

Va.—^Johnson v. Kellam, 175 S.E, 
634, 637, 162 Va. 757, citing Cor^ 
pus Juris—Owen v. Dixon, 175 S. 
B. 41, 162 Va, 601. 

Wash.—Lyons v. Freeborg:, 100 P. 
2d 1041. 

17 C.J. p 929 note 23—42 C.J. p 1187 
notes 37, 38—51 C.J. p 1255 note 
26. 

Bailee liable for destruction, of fur 
coat cannot have damages offset by 
insurance collected by bailor on poli¬ 
cy procured by her.—^Wells v. Thom¬ 
as W. Garland, Inc., Mo.App., 39 S. 
W.2d 409. 

Xn action agaiust municipal corpora¬ 
tion 

Vt.—Harding v. Townshend, 43 Vt 
536, 5 Am.R. 304. 

43 C.J. p 1322 note 10. 

As no defense 

In an action to recover damages 
for breach of covenant against in¬ 
cumbrances, a defense that plaintiff 
did not sustain any damage by rea¬ 
son of the incumbrance, since plain¬ 
tiff w^as insured against loss, is in¬ 
sufficient, the insurer being sub¬ 
rogated to plaintiff’s rights against 
defendant if plaintiff recovered on 
the policy.—Carney v. Morrison, 228 
N.T.S. SOS, 223 App.Div. 244, mo¬ 
tion granted 164 H.E. 565, 249 
T. 511. : 

Breach of building contract, recon- 
veutional demaud 
In a suit for damages for breach 
of a building contract under which 
the owner has assumed the risk of 
destruction by fire, if the contractor i 
has collected insurance for the bal¬ 
ance due from the owner he cannot 
maintain a reconventional demand 
against the owner for material fur¬ 
nished and w'ork done on the build¬ 
ing at the time of the fire.—Tatum 
V. Andrews. 115 So. 466, 165 La. 
222 . 

96. H.S.—The Yeager, C.C.La., 20 P. 
653, 4 Woods 18. 

17 C.J- p 930 note 26. 

97. La.—^Hendren v. Crescent City 
Seltzer & Mineral Water Co., 1 
La.App. 6fl5. 

Ohio.—Shields v. Cincinnati Trac¬ 
tion Co., IS Ohio ALP.,X.S., 133. 
S.C.—J effords v. Florence County, 


162 S.E. 574, 165 S.C. 15, SI A.L.R. 
313. 

Wash.—Lyons v. Freeborg, 100 P.2d 
1041. 

In motorist’s action to recover 
damages suffered in collision with 
truck, defendants were liable for 
all damages to automobile caused 
by collision, irrespective of fact 
that under automobile policy, con¬ 
taining a fifty dollar deductible 
clause, motorist paid only fifty dol¬ 
lars for repair of automobile and 
insurer paid balance.—Chandler v. 
F. Strauss & Son, La.App., 194 So. 
133. 

98. III.—Byalos v. Matheson, 159 N. 
E. 242, 328 Ill. 269, affirming 243 
IIl.App. 60. 

Minn.—Solberg v. Minneapolis Wil- 
lys-Knight Co., 224 X.W’. 271, 177 
Minn. 10. 

Compensation by insurance for 
loss of motor vehicle by theft does 
not prevent recovery from a garage 
keeper, as bailee, whose negligence 
or breach of contract was responsi¬ 
ble for the loss. 

Ill.—Byalos v. Matheson, 159 N.E. 
242, 328 III. 269, affirming 243 Ill. 
App. 60. 

Minn,—Solberg v. Minneapolis Wil- 
lys-Knight Co., 224 N.W. 271, 177 
Minn. 10. 

Ohio.—Dietrich v. Peters, 162 N.E. 
753, 28 Ohio App. 427. 

99. U.S.—Sprinkle v. Davis, C.C.A. 

Va., Ill F.2d 925, 128 A.L.R. 

1101 . 

Va.—Johnson v. Kellam, 175 S.E. 
634, 162 Va. 757, citing Corpus 

Juris. 

Wis.—Campbell v. Sutliff, 214 N.W. 

374, 193 Wis. 370, 53 A.L.R. 771. 
17 C.J. p 930 note 27. 

Damages recoverable by condition¬ 
al buyer of an automobile for neg¬ 
ligent collision therewith on a high¬ 
way is unaffected by the fact that 
the conditional seller carried insur¬ 
ance thereon against accident, and 
credited such buyer with the amount 
he recovered on the policy.—Criez 
V. Sunset Motor Co., 213 P. 7, 123 
Wash. 604, 32 A.L.R. 627. 

1. Tex.—^Publix Theatres Corpora¬ 
tion V. Powell, Com.App,, 71 S.W. 
2d 237, reversing, Civ.App., 44 S. 
W,2d 1053. 

Insurance kept up by tenant for 
landlord 

(1) In an action by a landlord 
against a tenant for the value of 

648 


leased premises destroyed by fire, 
the tenant may plead or prove, 
in mitigation of the landlord’s loss, 
that the landlord had collected in¬ 
surance money on the premises un¬ 
der a policy kept up by the tenarxt; 
and the landlord’s loss is value of 
the destroyed property, and, if the 
loss equals or is less than amount of 
insurance carried by tenant payable 
to landlord, the landlord cannot keep 
insurance money and collect from 
tenant for loss.—Publix Theatres 
Corpdration v. Powell, supra. 

(2) In determining whether ten¬ 
ant, in such a case, could assert 
landlord’s receipt of insurance mon¬ 
ey under policy kept up by tenant, 
court must consider only written 
contract between parties and not 
prior oral discussion which was 
merged therein.—Publix Theatres 
Corporation v. Powell, supra. 

2. Me.—Boston Excelsior Co. v. ^ 
Bangor, etc., R. Co., 44 A. 138, 93 
Me. 52, 47 L.R.A. 82. 

In case of loss by fire set by rail¬ 
road see the C.J.S. title Railroads 
§ 546, also 51 C.J. p 1254 note 
24. 

3. Ill.—Lindor v. Burns, 10 N.E.2d 
6S6, 292 IlLApp. 201—Gerrard v. 
Porcheddu, 243 IIl.App. 562. 

Mich.—Rosenblatt v. John F. Ivorv* 
Storage Co., 247 N.W. 733, 734, 
262 Mich. 513, citing Corpus Jxixis. 
N.J.—Durr v. Freehold Const. Co., 
153 A. 378, 9 N.J.Misc. 267. 

Or.—^Northwest Door Co. v. Lewis 
Inv. Co., 180 P. 495, 92 Or. 186. 
Wash.—Schweitzer v. Weyerhaeuser 
Timber Co., 222 P. 460, 128 Wash. 
186. 

17 C.J. p 929 note 24. 

Pira loss caused by railroad is 
within the general rule, in the ab¬ 
sence of statute.—^Houston Belt & 
Terminal Ry. Co. v. Daidone, Tex. 
Civ.App., 62 S.W.2d 524, error dis¬ 
missed—51 C.J. p 1255 note 26. 

That insurer is subrogated to 
plaintiff’s rights does not lessen the 
amount recoverable from the person, 
causing the fire. 

Pa.—Florence v. Delaware,. L. & W. 

R. Co., 102 A. 13.3, 258 Pa. 456. 
Wash.—Wood & Iverson v- North¬ 
west Lumber Co.,. 252 P. 98, 141 
Wash. 534, affirming 244 P. 712, 133 
Wash. 203. 

4. Va.—Norfolk & W. R. Co. v. Per- 
row, 43 S.E. 614, 101 Va. 345. 
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ceived, or is entitled to, compensation or benefits 
under the Workmen’s Compensation Act,^ the Fed¬ 
eral Vocational Rehabilitation Act,® or the Fed¬ 
eral EmiSloyees Compensation Act;^ or that he is 
entitled to, or receives, compensation out of a pen¬ 
sion fund.® 

Payment of salary or expenses. As has already 
been noted, supra § 38, there is some conflict of 
authority as to whether a recovery may be had 
for loss of time where the employer has paid 
plaintiff’s wages as before. From this conflict 
arises a similar conflict as to the corollary propo¬ 


sition that such a payment of wages or expenses 
may be shown in mitigation of damages, some of 
the cases holding that it is proper to make such a 
showing,^ while other cases hold it to be inadmissi- 

ble.io 

§ 100. Estoppel or Waiver Affecting Amount 
of Damages 

Plaintiff may waive, op be estopped to recover, a part 
of his claim for damages. 

Plaintiff may waive, or be estopped from assert¬ 
ing, a part of his claim for damages,as by de- 


5 . U.S.—Liggett & Myers Tobacco i 
Co. V. Be Parcq, C.C.A.Minn., 661 
F,2d 678. 

Minn.—Berkholz v. Benepe, 190 N.W. 
800, 163 Minn. 335. 

K.J.—Goldenberg v. Reggio, 171 A. 

677, 112 N.J.Law 440. 

Ohio.—Kenning v. Interurban Ry. & 
Terminal Co., 18 Ohio N.P.,N.S., 
526. 

Pa.—Lengle v. North Lebanon Town¬ 
ship, 117 A. 403, 274 Pa. 51. 
Disability compensation 

Under a statute providing for 
payment of compensation and medi¬ 
cal and hospital bills of injured fire¬ 
men, sums paid by city to firemen 
are not, strictly speaking, '‘wages,"' 
but are in the nature of disability 
compensation similar to Workmen's 
Compensation payment or payments 
under an accident policy, and should 
be treated in same manner, and such 
payments are disregarded in deter¬ 
mining the amount of damages to 
which injured fireman is entitled,— 
City of Philadelphia v. Philadelphia 
Rapid Transit Co., 10 A.2d 434, 337 
Pa. 1. 

Payments under inapplicable statute 
Where employer had made pay¬ 
ments under inapplicable Illinois 
Workmen’s Compensation Act to em¬ 
ployee injured while engaged in in¬ 
terstate commerce, such payments 
could properly be credited on amount 
recoverable under Federal Employ¬ 
ers’ Liability Act.—Gieseking v. 
Litchfield & Madison Ry. Co., 127 S. 
W.2d 700, 344 Mo. 672, certiorari de¬ 
nied Litchfield & Madison Ry. Co. v. 
Gieseking, 60 S.Ct. 104, 308 U.S. 583, 
S4 L.Ed. 488. 

In Texas, under Rev.St.l925 art 
8307 §§ 6, 6a, which precludes com¬ 
pensation under the Workmen’s Com¬ 
pensation Law if the employee elects 
to proceed to final judgment against 
the third party, the amount of re¬ 
covery from third party for injuries 
was held subject to reduction in 
amount which injured party had re¬ 
ceived as workmen’s compensation 
and in amount which insurance car¬ 
rier had paid for medical services.— 
Younger Bros. v. Moore, Civ.App., 
135 S.W.2d 780, error dismissed, judg¬ 


ment correct—^E1 Paso Electric Co. 
V. Perkins, Civ.App., 292 S.W, 935. 

6- Wis.—Cunnien v. Superior Iron 
Works Co., 184 N.W. 767, 175 Wis. 
172, 18 A.L.R. 667. 

7- N.Y.—^Lassell v. City of Glovers- 
ville, 217 N.Y.S. 128, 217 App.Biv. 
323. 

8. Cal.—Bencich v. Market St. Ry. 
Co., 85 P.2d 556, 29 Cal.App.2d 
641. 

Minn.—Ring v. Minneapolis St. Ry. 

Co., 223 N.W. 619, 176 Minn. 377. 
N.J.—Rusk V. Jeffries, 164 A. 313, 
110 N.J.Law 307. 

Injured policeman partly reimbursed 
from pension fund 
N.J.—Rusk V. Jeffries, supra. 

Wash.—^Heath v. Seattle Taxicab Co., 
131 P. 843, 73 Wash. 177. 

42 C.J. p 1187 note 38 [a]. 

Trainman’s annuity 
A railway company could not de¬ 
duct amount of contributions to 
trainman’s annuity from damages 
awarded to trainman for injuries 
sustained in railroad accident.—Mc¬ 
Carthy V. Palmer, D.C.N.T., 29 F. 
Supp, 585. 

9. Mo.—Ephland v. Missouri Pac. 

R. Co., 57 Mo.App. 147. 

17 C.J. p 930 note 30, 

10. Ill.—^Hoobler v. Voelpel, 24$ Ill. 
App. 69. 

La.—^Perroux v. Murray-Brooks 
Hardware Co., 119 So. 453, 9 La. 
App. 189. 

Mass.—Donoghue v. Holyoke St. 
Ry. Co., 141 N.E. 278, 246 Mass. 
485. 

Mich.—^Motts V. Michigan Cab Co., 
264 N.W. 855, 274 Mich. 437. 

Pa.—^Williams v. Pennsylvania R. 

Co., 193 A. 79, 127 Pa.Super. 163. 
Tex.—Graves v. Poe, Civ.App., 11S 

S. W.2d 969. 

Wis.—Campbell v. Sutliff, 214 N.W. 
374, 193 Wis. 370, 53 A.L.R. 771— 
Cunnien v. Superior Iron Works 
Co., 184 N.W, 767, 175 Wis. 172, 
18 A.L.R. 667. 

17 C.J. p 930 note 31. 

Payment by city 

In an action by a traffic police¬ 
man for injuries received when de¬ 
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fendant’s horse fell on him, the fact 
that the city paid plaintiff’s wages, 
or an equal amount, as a gratuity 
during his incapacity, was not avail¬ 
able to defendant in mitigation of 
damages as a partial compensa¬ 
tion of the injury.—Hayes v. Mor¬ 
ris & Co., 119 A. 901, 98 Conn. $03. 

In fireman’s action, for injuries, 
evidence that plaintiff was paid by 
the city during his disability was 
properly excluded, where there was 
nothing in the offer of proof indicat¬ 
ing that the payments were made 
as matter of right, and not under 
some rule or regulation by which 
payment was discretionary, as it 
could not be assumed that plaintiff 
had right to demand payment.— 
Donoghue v. Holyoke St. Ry. Co., 141 
N.E. 278, 24$ Mass. 485. 

Medical expenses 

Where plaintiff asked damages 
for medical bills, court properly re¬ 
fused to credit amount paid plain¬ 
tiff for same on damages found by 
jury for personal injuries.—South 
Plains Coaches v. Behringer, Tex. 
Civ.App., 4 S.W.2d 1003, affirmed 
Behringer v. South Plains Coaches, 
Com.App., 13 S.W.2d 334. 

11. Cal.—Sherer v. City of Laguna 
Beach, 57 P.2d 157, 13 CaI.App.2d 
396. 

Or.—Olds V. Von der Hellen, 270 P. 
497. 127 Or. 276, modifying 263 F. 
907, 127 Or. 276. 

Acts constituting estoppel 

In an action by the owner of mon¬ 
ey placed in the hands of defendant 
receiver with instructions as to its 
application, the action was for a 
misappropriation of funds, and 
plaintiff could not recover for the 
reason that the money had been 
paid as directed by him in releasing 
liens on his land, so that he was 
estopped by equity and good con¬ 
science from recovering more than 
the damages actually suffered, name¬ 
ly, the unexpended balance left aft¬ 
er discharging the liens.—Stonewall 
V. McGown, Tex.Civ.App., 231 S.W. 
850. 

Acts uot constituting waiver or es¬ 
toppel 

Restitution awarded lessor in 
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ducting, in liis complaint, tlie amount of insurance 
lie has received;^- and damages once suffered and 
waived, must be held to be waived for all purposes 
and cannot be recovered under another guise, 
name, or If plaintiff, suing merely for 


compensation, elects to return sick benefits which 
he has received, in order to receive in place there¬ 
of full wages for the time he is disabled, he is not 
entitled to receive again the equivalent of such 
wages.l^ 


V. IlEQUIBATEB damages 


§101* In General 

a. In genera! 

h. Statutes invalidating liquidated dam¬ 
age provisions 

C. Distinction between penalty and liq¬ 
uidated damages 


a. In General 

As a general rule, a contract may contain a provision 
fixing the amount to be paid in the event of a breach, 
where the damages are uncer-ain in nature or amount or 
difficult of ascertainment and the amount fixed is fair. 

In general, provided it is in fact compensation 
for damages, a contract may fix the sum to be paid 
in the event of a breach,where the damages are 


summary proceeding- brought on 
lessee's failure to pay rent does not 
preclude lessor from retaining de¬ 
posit made by lessee as stipulated 
damages for failure to perform cov¬ 
enants in lease, nor waive the dam¬ 
ages occasioned by the breach.—Da¬ 
vis V. Louis G. Palmer Co., 247 IST. 
W. 112, 262 Mich. 76- 
Interest uet waived 

In action in federal district court 
for district of Delaware on New 
York contract, plaintiff by not re¬ 
questing an instruction as to inter¬ 
est did not waive right to interest, 
since under New York law plain¬ 
tiff was entitled to interest as a 
matter of law for breach of con¬ 
tract—Stentor Electric Mfg. Co. v. 
Klaxon Co., D.C.DeL, 30 F.Supp. 425. 

IJS. Or.—Olds V. Von der Hellen, 270 
P. 497, 127 Or. 276, modifying 263 
F. 907, 127 Or. 276, 

13. Cal.—Sherer v. City of Laguna 
Beach, 57 P.2d 157, 13 Cal.App.2d 
396. 

14. Ohio.—^Pittsburg, Cincinnati & 
St Louis Ry. Co., 3 Ohio N.P.,N. 
S., 30, affirmed 74 Ohio St 491. 

15. U.S.—"Wise V. XJ. S., 39 S.Ct. 
303, 249 U.S. 361, 63 L.Ed. 647, 
affirming 62 Ct.Cl. 400—American 
Surety Co. of New York v. Hutch¬ 
inson, C.aA.Tex., 63 P.2d 536— 
Huyler's v. Ritz-Carlton Res¬ 
taurant & Hotel Co. of Atlantic 
City, D.C.DeL, 9 F.2d 14S—In re 
Owl Drug Co., D.C.Nev., ^ 12 F. 
Supp. 431. 

Fla.—Poinsettia Dairy Products v. 
Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216-—Chace v. 

Johnson, 123 So. 519, 9S Fla. IIS, 
followed in, C.C.A., , Chace v. 
Smith, 136 So. 672. 102 Fla. 1013 
—Atlantic &, Gulf Fertilizer Co. v. 
Mayo, 119 So. 513, 97 Fla. 1—Lee 
V. Clearwater Growers’ Ass’n, 111 
So. 722, 93 Fla. 214—Taylor v. 

Rawlins, 106 So. 424, 90 Fla. 621. 
Ill.—Paramount Pictures Distribut¬ 


ing Corporation v. Gehring, 283 
Ill.App. 581. 

Iowa.—Riggs V. Gish, 205 N.W. 833, 
201 Iowa 148. 

Ky.—Fidelity & Deposit Co. of 
Maryland v- Jones, 75 S.W.2d 
1057, 256 Ky. 181—Krausgill Pi¬ 
ano Co. V. Federal Electric Co., 
287 S.W. 962, 216 Ky. 470. 

La.—Sherer-Gillett Co. v. Bennett, 
95 So, 777, 153 La. 304. 

Miss.—Chicago Inv. Co. of Missis¬ 
sippi V. Hardtner, 148 So. 214, 167 
Miss. 375. 

N.C.—-Swift & Co. V. Aydlett, 135 
S.E. 141, 192 N.C. 330—Horn V, 
Poindexter. 97 S.E. 653, 176 N.C. 
620. 

Or.—Secord v. Portland Shopping 
News, 269 P. 228, 126 Or. 218. 

Pa.—^Penn Dairies v. Central Drug, 
27 Del.Co. 371. 

Tex.—Mazac v. Conner, Civ.App., 
296 S.W. 641—Central Oil Devel¬ 
opment Co. v. Sinclair Oil & Gas 
Co., Civ.App., 253 S.W. 328. 

Utah.—^Thomas v. Foulger, 264 P. 
975, 71 Utah 274—Cooley v. Call, 
211 P. 977, 61 Utah, 203. 

Va,—Fidelity & Casualty Co. of New 
York V. Copenhaver Contracting 
Co-, 165 S.E. 528, 159 Va. 126. 

mot against public policy 

A provision of arbitration agree¬ 
ment that party refusing to abide 
results of arbitration should pay 
stipulated sum as liquidated dam¬ 
ages was not invalid as against 
public policy, in view of constitu¬ 
tional and statutory provisions au¬ 
thorising arbitration.—Ferguson v. 
Ferguson, Tex.Civ.App., ll'O S.W.2d 
1016. 

liegal implication from statement 
The statement that the parties 
have liquidated the amount of the 
damages implies in legal contempla¬ 
tion that they have agreed in ad¬ 
vance of a breach on a sum certain, 
or that can be made certain, which, 
in case of his breach, the party un¬ 
dertaking to perform shall pay as 
the measure of compensation for 


and in lieu of damages for the 
breach.—Sorensen v. U. S., 51 Ct.Cl. 
69. 

Particular contracts within rule 

(1) Parties to construction con¬ 
tract may make reasonable provision 
for liquidated damages.—Fidelity & 
Casualty Co. of New York v. Cop¬ 
enhaver Contracting Co., 165 S.E. 
528, 159 Va. 126. 

(2) Parties to a contract for the 
sale or exchange of realty may pro¬ 
vide what the damages shall be for 
breach by either. 

Ariz.—^Armstrong v. Irwin, 221 P. 

222, 26 Ariz. 1, 82 A.L.R. 609. 

Ind.—Tudor v. Beath, 131 N.E. 848, 
76 Ind.App. 526. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 765. 

Or.—^Lea v. Blokland, 257 P. 801, 122 
Or. 230. 

(3) Parties may contract to pay 
liquidated damages for breach of 
contract to dedicate land to city for 
street.—Consolidated Realty Co. v. 
Richmond Hotel & Building Co., 69 
S.W.2d 985, 253 Ky. 463. 

(4) It is competent for the par¬ 
ties to a lease to contract that, in 
lieu of the right of the landlord to 
accept a surrender of the premises 
conditionally and for the benefit of 
the tenant, a reasonable amount 
should be paid as liquidated dam¬ 
ages, and that the landlord should 
have no other right of recovery un¬ 
der the lease.—Jennings v. First Nat. 
Bank. 30 S.W.2d 1049, 225 Mo.App. 
232. 

(5) The parties to a lease have 
the right to fix the amount of rent 
as the amount of damages to be 
paid by the tenant in case of a 
breach of the covenant to pay, and 
it may he regarded as damages for 
the purpose of suit,—People ex rel. 
Nelson v. West Town State Bank, 
25 N.E-2d 509, 373 Ill. 106, revers¬ 
ing 20 N.E.2d 156, 299 Ill.App. 242. 

(6) The contract may prescribe a 
sum to be paid as liquidated dam- 
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uncertain in nature or amount or are difficult of 
ascertainment and the amount agreed on is not 
extravagant and unreasonably disproportionate to 
the damages that would actually result from a 
breach of the contract,or such as to imply fraud, 
mistake, circumvention or oppression, and the 
agreement for such amount does not violate some 
principle of Iaw;^9 ^nd, as appears infra § 115, 
such an agreement when entered into in good faith 
will be enforced. Also, where the parties have 
agreed to have the damages fixed on a particular 
basis, the courts will not, unless there is good 
ground for it, declare such a provision to be in 
the nature of a penalty.20 On the other hand, 
courts do not, as a general rule, look with favor 
on penalties and forfeitures on breach of a con¬ 
tract, and will not enforce a forfeiture, although 
stipulated for in the contract.^i It is not essential 
to the validity of a provision for liquidated damag¬ 
es that the damages which may accrue shall be liq¬ 


uidated as to both parties to the contractnor 
need the liquidated damage clause be reciprocaL^^ 
It is necessary that a stipulation for liquidated dam¬ 
ages be for a certain amount and not such as will 
call for future action by the court to determine the 
amount thereof.-^ 

h. Statutes lEvalidating Liquidated Damage 
Provisioiis 

In some jurisdictions by express statutory provision 
contractual stipulations fixing the amount of damages In 
case of breach are void except where it is impracticable 
or extremely difficult to fix the actual damages. V/hether 
a contract is within the exception of the statute is de¬ 
termined from a consideration of the contract and the 
surrounding circumstances. 

By force of statutory provisions in some juris¬ 
dictions provisions for liquidated damages are void, 
except where from the nature of the case it is im¬ 
practicable or extremely difficult to fix the actual 
damage,and in some jurisdictions cooperative 


ages for each day or other period 
of delay beyond the time limited 
for completion.—^Wisconsin Bridge 
& Iron Co. V. City of Alpena, 213 N. 
W. 93, 23S Mich. 164—9 C.J. p 907 
note 50. 

1©. TJ.S—Wise V. U. S., 39 S.Ct. 
$03, 249 U.S. $61, 63 L.Ed. 647, 
atnrmmg Ct.Cl. 400. 

Ariz.—Miller Cattle Co. v. Mattice, 
298 P. 640, 643, 38 Ariz. 180, cit¬ 
ing Corpus Juris. 

Ark.—Quaile & Co. v. William Kelly 
Milling Co., 43 S.W.2d 369, 184 
Ark. 717, 79 A.L.R. 183—Robbins 
V. Plant, 297 S.W. 1027, 174 Ark. 
639, 59 A.L.R. 1128, 

Kan.—Owen v. Christopher, 62 P.2d 
860, 864, 144 Kan. 765, quoting 
Corpus Juris—City of Topeka v. 
Industrial Gas Co., 11 P.2d 1034, 
1037, 1038, 135 Kan. 646, quoting 
Corpus Juris. 

Mo.—Hoppock V. Gaines, App., 284 
S.W. 191. 

N.J.—Jersey City Welding & Ma¬ 
chine Works V. Hudson County 
White Co., 174 A. 616, 517, 116 N. 
XEq. 548, quoting Corpus Juris. 
N.Y.—^Norris v. McMechen, 238 N. 
Y.S. 181, 185, 135 Misc. 361, cit¬ 
ing Corpus Juris—Simon v. Lin¬ 
der, 176 N.Y.S. 257, 106 Misc. 387, 
affirmed Simon v. Linder, 176 N. 
Y.S. 491, 107 Misc. 340, which is 
affirmed 179 N.Y.S. 951, 190 App. 
Div. 899. 

Ohio.—Midwest .. Properties Co. v. 
Henkel, 176 N.E. 665, 38 Ohio App. 
503. 

Pa.—Curran v. City of Philadelphia, 
107 A. 636, 2G4 Pa. 111. 

17 C.J. p 931 note 38. 

17. U.S.—Wise V. U. S., 39 S.Ct. 

303, 249 U.S. 361, 63 L.Ed. 647, 
affirming 52 Ct.Cl. 400—Huyler's 


V. Ritz-Carlton Restaurant & Ho¬ 
tel Co. of Atlantic City, D.C.Del., 
9 F.2d 148. 

Ark.—Quaile & Co. v. William Kelly 
Milling Co., 43 SW.2d 369, 184 
Ark. 717, 79 A.L.R. 183. 

Fla.—Lee v. Clearwater Growers’ 
Ass’n, 111 So. 722, 93 Fla, 214. 

Mo,—Hoppock V. Gaines, App., 284 
SW. 191. 

la U.S.—Wise V. TJ. S., 39 S.Ct. 
303, 249 U.S. 361, 63 L.Ed. 647, af¬ 
firming 52 Ct.Gl. 400. 

19. Ga.—Tuten v. Morgan, 127 S.E. 
143, 160 Ga. 90. 

20. Ill.—Lu-Mi-Nus Signs v. Jef¬ 
ferson Shoe Stores, 257 III.App. 
150. 

21. S.D.—International Milling Co. 
V. Reierson, 225 N.W. 218, 55 S.B. 
139. 

22. Kan.—City of Topeka v. Indus¬ 
trial Gas Co., 11 P.2d 1034, 1038, 
135 Kan. 646, quoting Corpus Ju¬ 
ris. 

Mich.—Wilson v. Godkin, 98 N.W. 
985, 136 Mich. 106. 

23. Kan.—City of Topeka v. Indus¬ 
trial Gas Co., 11 P.2d 1034, 1038, 
135 Kan. 646, quoting Corpus Ju¬ 
ris. • 

N.Y.—Shubert v, Sondheim, 123 N. 
Y.S- 529, 138 App.Div. 800, affirmed 
97 N.E. 1116, 203 N.Y, 636. 

24. Ohio.—Midwest Properties Co. 
V. Renkel, 176 N.E. 665. 38 Ohio 
App.i 503. 

Beasouahle attorney’s fees 

Provision of lease requiring lessee 
to pay reasonable attorney’s fees 
incurred in enforcing lease could 
not be sustained as providing for 
liquidated damages, since leaving 
amount of fees uncertain.^—Midwest 
Properties Co. v. Renkel, supra. 
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25. U.S.—Six Companies of Califor¬ 
nia V. Joint Highway List. No. 13 
of California, C.C.A.CaL, 110 F.2d 
620, affirming, L.C., 24 F.Supp. 

346, certiorari granted Six Com¬ 
panies of California v. Joint High¬ 
way List No. 13 of State of Cal¬ 
ifornia, 61 S.Ct. 36, and reversed 
on other grounds 61 S.Ct 186. 
Cal.—Robert Marsh Sc Co, v. Trera- 
per, 292 P, 950, 210 Cal. 5T2— 
Smith V. Carlston, 271 P. 1091, 
205 Cal. 541, followed in Rethers 
V. Smith, 271 P. 1096, 205 Cal. 788 
•—Seid Pak Sing v. Barker, 240 F* 
765. 197 Cal. 221—Dyer Bros. 

Golden West Iron Works v. Cen¬ 
tral Iron Works, 189 P. 445, 182 
Cal. 588—Mente & Co. v. Fresno 
Compress & Warehouse Co., 29S 
P. 126, 113 CaLApp. 325—Pyle v. 
Benjamin, 283 P. 372, 102 Cal.App. 
691—^JVIcInerny v. Mack, 166 F. 
867, 34 Cal.App. 153. 

Okl.—Claude Neon Federal Co. of 
Chicago, HI. v. Larkins, 58 P.2d 
882, 177 Okl. 291—Mattes v. Baird, 
55 P.2d 48, 176 Okl. 2S2—Sierzefc 
V. Smith, 206 P. 611. 86 OkL 79— 
McAlester v, Williams. 186 P. 461, 
77 Okl. 65—^Briscoe v. Johnson, 
176 P. 214, 73 Okl, 273—J. I. Case 
Plowworks V, Stewart, 173 P. 1048, 
70 Okl. 210. 

17 C.J, p 932 note 42. 

Liability without benefft as prereq¬ 
uisite 

Before provisions of statute can 
be invoked to invalidate a provision 
of a contract, it must clearly appear 
that there has been a breach or de¬ 
fault by reason of which one of the 
parties has become liable to the 
other without any corresponding 
benefit.—Thompson v. City of Vini- 
ta, 215 P. 621, 91 Okl. 5. 
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marketing agreements may provide for liquidated 
damages for breach of the agreement, provided 
such damages are reasonable sums, in amounts 
fairly related to the actual damages ordinarily suf¬ 
fered in like circumstances.-^ Although, under 


such a statute, the parties to a contract may, un¬ 
der the exceptions provided, provide for the amount 
of liquidated damages to be paid on a breach of its 
terms,-" yet a stipulation for a sum certain on 
breach of the contract may be properly upheld only 


Money advanced 

Such statute forbids one party 
from taking advantage of another 
by holding or claiming money ad¬ 
vanced on a contract as a forfei¬ 
ture.—Briscoe v. Johnson, 176 P. 
214, 73 Okl. 273. 

Contracts in which stipulation held 
void 

(1) Sales contract.—Mente & Co. 
V. Fresno Compress & Warehouse 
Co., 29S P. 126, 113 Cal.App. 325. 

(2) Contract to receive and pay 

for personal property.—Home Bak¬ 
ery of Carnegie v, Robinson Milling 
Co., 40 P 2d 637, 170 Okl. 349—Con¬ 
solidated Flour Mills Co. v. Wright, 
267 P. 464, 131 Okl. 22—Kansas 

Flour Mills Co. v. Ballard, 250 P. 
1006, 120 Okl. 162. 

(3) Ordinary contract to sell 
grapes.—Sunmaid Raisin Growers 
of California v. Paul A. Mosesian & 
Son, 265 P. S2S, 90 Cal.App. 1. 

(4) Contract to purchase land.— 
Elliott V. Title Insurance & Trust 
Co., 222 P. 175, 64 Cal.App. 508. 

(5) Contract to purchase unim¬ 
proved mining leasehold.—Horse¬ 
shoe Mining Co. v. Red Rose Lead 
& Zinc Mining Co., 230 P. 492, 104 
Okl. 45. 

(6) Exchange contract, requiring 
payment of stated commission to 
brokers and liquidated damages for 
refusal to consummate contract.— 
Pyle V. Benjamin, 283 P. 372, 102 
Cal.App. 691. 

(7) Contract to furnish motion 
picture film at a specified time and 
place.—Vitagraph - Lubin - Selig- 
Bssanay v. Billings, 209 P. 773, 87 
Okl. 192. 

(8) Contract in connection with 
giving notes and pledging stock as 
security, containing provision for 
liquidated damages for failure to 
return stock as stipulated.—Smith 
V. Carlston, 271 P. 1091, 205 Cal. 541, 
followed in Rethers v. Smith, 271 
P. 1096, 205 Cal. 788. 

(9) Provision for liquidated dam¬ 
ages for breach of a lease.—Moore 
V. Investment Properties Corpora¬ 
tion, C.C.A.Cal., 71 F.2d 711, certio¬ 
rari denied Investment Properties 
Corporation v. Moore, 55 S.Ct. 142, 
293 U.S. 611, 79 L.Ed. 701. 

(10) Provision for forfeiture of 
lessee’s deposit as liquidated dam¬ 
ages in event of breach of lease.— 
Redmon v. Graham, 295 P. 1031, 211 
Cal. 491. 

(11) Lease provision that advance 
payment be forfeited in case of 


breach and that forfeiture should 
not preclude lessors from recover¬ 
ing rents and damages was void.— 
Servais v. Klein, 296 P. 123, 112 Cal. 
App. 26- 

(12) Provision in lease for liqui¬ 
dated damages for mere failure to 
pay an installment of rent.—Knight 
V. Marks, 191 P. 531, 183 Cal. 354. 

(13) Provision in lease that sum 
paid on execution of lease be "cred¬ 
ited by lessor for the rental due 
upon said lease for the last three 
months," and that on default by 
lessee the rent reserved for those 
months should be forfeited to the 
lessor was one for penalty or for¬ 
feiture of liquidated damages and 
void.—Wetzler v. Patterson, 238 P. 
1077, 73 Cal.App. 527. 

(14) Earlier cases showing inval¬ 
id provisions for liquidated damag¬ 
es see 17 C.J. p 932 note 42 [b]. 
Conditional sales contract 

Provision of conditional sales 
contract for sale of automobile that 
on vendee’s default automobile could 
be sold or its value credited on un¬ 
paid balance and that in either event 
vendee agreed to pay the balance as 
liquidated damages for the breach 
of the contract was void, under stat¬ 
ute, as an attempt to fix the damage 
for the breach without reference to 
actual damages.—C. I. T. Corpora¬ 
tion V. Fisher, Okl., 102 P.2d 848. 

26. Okl.—Oklahoma Cotton Grow¬ 
ers’ Ass’n V. Salyer, 243 P. 232, 
11.4 Okl, 77. 

Arbitrary sum void 

Cooperative marketing agreement 
providing arbitrary, unconditional 
lump sum as liquidated damages 
is void.—Oklahoma Cotton Growers’ 
Ass’n V. Salyer, 243 P. 232, 114 Okl. 
77, followed in Hooven v. Oklahoma 
Cotton Growers’ Ass’n, 247 P. 39, 
118 Okl. 238, and Carmichael v. 
Oklahoma Cotton Growers’ Ass’n, 
245 P. 598, 117 Okl. 24. 

27. IJ.S.—Consolidated Flour Mills 
Co. V- Pile Bros. Wholesale Co., 
C.C.A.OkL, 110 F.2d 926. 

Cal-—Milk Producers’ Ass'n of San 
Diego , County v. Webb, 275 P. 
1001, 97 CaJ-App. 650—Starr v. 

Lee, 263 P. 376, 88 Cal.App. 344. 
Contracts held to contain valid stip¬ 
ulations 

(1) Contract providing for liqui¬ 
dated damages for delay in com¬ 
pleting a contract for the construc¬ 
tion of a highway and highway tun¬ 
nels.—Six Cos. of California v. Joint 
Highway Dist. No. 13 of Califor¬ 
nia, D.C.Cal., 24 F.Supp. 346, af¬ 
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firmed, C.C.A., 110 P.2d 620, certio- 

ran granted Six Companies of Cal¬ 
ifornia V. Joint Highway Dist. No. 
13 of. State of California, 61 S.Ct. 
36, reversed on other grounds 61 S. 
Ct. 186. 

(2) Contract between cobperative 
marketing association and member 
providing for liquidated damages 
for member's breach.—Colma Vege¬ 
table Ass’n V. Bonetti, 267 P. 172, 
91 Cal.App. 103—California Bean 
Growers’ Ass’n v. Sanders, 261 P. 
717, 86 Cal.App. 689—^Anaheim Cit¬ 
rus Fruit Ass’n v. Teoman, 197 P. 
959, 51 Cal.App. 759. 

(3) Contract relating to the sale 
of land and erection of buildings 
thereon, in default of erection of 
which vendee was to pay stipulated 
sum as liquidated damages.—McAl- 
ester v. Williams, 186 P. 461, 77 Okl. 
65. 

(4) Provisions for liquidated dam¬ 
ages on failure to drill oil wells 
within prescribed time. 

Cal.—^Allen v. Narver, 172 P. 980, 

178 Cal. 202—Kelly v. McDonald. 

276 P. 404, 98 Cal.App. 12. 

Okl.—Langford v. Oklahoma State 

Bank, 234 P. 744, 109 Okl. 82— 

Garr v. Minnick, 228 P. 48l, 100 

Okl. 109. 

(5) Provision in lease fixing defi¬ 
nite sum as damages for breach is 
valid, where such sum does not con¬ 
stitute excessive compensation to 
lessor for damages actually sus¬ 
tained.—Southern Motor Supply Co. 
V. Shelburne Motor Co., 46 P.2d 562, 
172 Okl. 495. 

(6) Provision in lease of land for 
agricultural purposes fixing stated 
amount per acre as agreed damages 
for lessor's violations of covenants, 
which result in loss of prospective 
crops.—Seid Pak Sing v. Barker, 240 
P. 765, 197 Cal. 321. 

(7) A sum' deposited in a bank 
with a provision for its forfeiture, 
if the payment of the balance due 
on an oil and gas lease was not 
made before a well being drilled 
was completed, was liquidated dam¬ 
ages, and not a penalty.—Beaty v. 
Armstrong, 218 P. 516, 95 Okl. 109. 
Measure of damages 

(1) Provision for measure of 
damages for buyer’s breach of con¬ 
tract for sale of flour, based on raw 
material, not giving more than com¬ 
pensatory damages, was valid.—In¬ 
ternational Milling Co. v. Reierson, 
225 N.W. 218, 55 S.D. 139. 

(2) Contract for sale of flour 
which provided for liquidated dam- 
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when the contract is within the statutor\^ excep¬ 
tion provided.28 The prohibition of such a stat¬ 
ute is presumed to apply in all cases,^9 and a party 
who seeks to recover liquidated damages must 
show by averment, see infra § 132, and competent 
proof, see infra § 144, that the contract is within 
the statutory exception. The determination of 
whether the actual damages would be impractica¬ 
ble or extremely difficult to fix is largely a ques¬ 
tion of fact,30 which must be determined in each 
particular case.^i The court must examine the at¬ 
tendant and surrounding circumstances under 
which the contract was entered into, as well as 
the terms of the contract itself.22 The language 
of the parties in characterizing the damages fixed 
is not controlling,23 but merely an item to be con¬ 
sidered in the aggregate of the evidence,3-^ although 
a declaration in the contract of the existence of the 
facts required by the statute in order to bring the 
contract within the exception of the statute has 
been held to tend strongly to establish such fact.35 


.V contract the provisions nf which bring it within 
the prohibition of such a statute cannot he removed 
from the application thereof by the employment 
of language therein of different import;3^> and the 
parties by their written stipulations cannot avoid 
an examination of the circumstances surrotinding 
the transaciion to determine whether the facts ac¬ 
tually are such as to except the contract from the 
prohibition of the statute.^" The uncertainty con¬ 
templated by the statute is an uncertainty as to the 
extent and amount and not as to the proper meas¬ 
ure of damages.3S As a general rule, it is not con¬ 
sidered impracticable or extremely difficult to fix 
the actual damages in case of breach of contracts 
dealing with commodities of extensive barter or 
sale,39 or in which- the actual damage is easily as¬ 
certainable by mere calculation,^*^ or where the 
amount of damages that would result is not uncer¬ 
tain and is measured by an established rule of 
law.^l Although it has been stated that a court 
or jury is always considered capable of determin¬ 


ates of stated amount per barrel 
per day for each day from date of 
contract to date of termination, plus 
stated amount per barrel as cost 
of selling plus amount of decline 
per bushel in average market price 
was valid.—Consolidated Flour Mills 
Co. V. Pile Bros. Wholesale Co., C. 
C.A.Okl., 110 F.2d 926. 

28. Cal.—Dyer Bros. Golden West 
Iron Works v. Central Iron Works, 
189 P. 445, 182 Cal. 688. 

Okl.—Claude Neon Federal Co. of 
Chicago, Ill. V. Larkins, 58 P.2d 
882, 177 Okl. 291—Mattes v. Baird, 
55 P.2d 48, 176 Okl. 282—U. S. 
Fidelity & Guaranty Co. v. Great 
Southwestern Petroleum Co., 222 
P. 560, 97 Okl. 79. 

28. Cal.—Mehte & Co. v. Fresno 
Compress & Warehouse Co., 298 
P. 126, 113 CaLApp. 325—Mclner- 
ny V. Mack, 166 P. 867, 34 Cal. 
App.• 153—Stephens v. Daugherty, 
166 P. 375, 33 Cal.App. 733—Los 
Angeles Olive Growers’ Ass'n v. 
Pacific Surety Co., 140 P. 295, 24 
Cal.App. 95. 

30. U.S.—Six Companies of Cali¬ 
fornia v. Joint Highway Dist. No. 
13 of California, C.C.A.Cal., 110 
F.2d 620, affirming, D.C., 24 F- 

Supp. 346, certiorari granted Six 
Companies of California v. Joint 
Highway Dist. No. 13 of State 
of California, 61 S.Ct. 36, and re¬ 
versed on other grounds 61 S.Ct. 
186. 

Cal.—Dyer Bros. Golden West Iron 
Works V, Central Iron Works, 189 
P. 445, 182 Cal. 586—Pacific Fac¬ 
tor Co. V. Adler, 27 P. 36, 90 Cal. 
110, 25 Am.S.R. 102. 

17 C.J. p 932 note 42 [a] (5). 


31. Cal.—Pacific Factor Co. v. Ad- - 
ler, supra. 

32. Cal.—Pacific Factor Co. v. Ad¬ 
ler, supra—^Pyle v. Benjamin, 2SS 
P. 372, 102 Cal.App. 691. 

33. Cal.—Anaheim Citrus Fruit 

Ass'n V. Yeoman, 197 P. 959, 51 
Cal.App. 759. 

S.D.—Harden v. Richards, 171 N.W. 

89, 41 S.D. 415. 

Steason for rule 

The intention of the parties is not 
the main fact to be ascertained in 
such a case, but it is rather wheth¬ 
er, under all the circumstances, the 
parties have made a contract which 
is, under the law, 'enforceable.—Ana¬ 
heim Citrus Fruit Ass'n v. Yeoman, 
197 P. 959, 51 Cal.App. 759. 

Stipulations or recitals 

(1) Mere stipulations or recitals 
of the contract as to the difficulty 
of ascertaining the damages are in¬ 
sufficient to establish that fact.— 
Pacific Factor Co. v. Adler, 27 P. 36, 
90 Cal. 110, 25 Am.S.R. 102—Pyle 
v. Benjamin, 283 P. 372, 102 Cal. 
App. 691—Sunmaid Raisin Growers 
of California v. Paul A. Mosesian & 
Son, 265 P. 828, 90 Cal.App. 1— 
Hanlon Drydock & Shipbuilding Co. 
v. G. W. McNear, Inc,, 232 P* 1002, 
70 Cal.App. 204—^Mclnerny v. Mack, 
166 P. 867, 34 Cal.App. 153. 

(2) If the facts do not support 
such a recital the provision for liq¬ 
uidated damages cannot be enforced. 
—Stark V. Shemada, 204 P. 214, 187 
Cal. 785—Sunmaid Raisin Growers 
of California v. Paul A. Mosesian & 
Son, 265 P, 828, 90 Cal.App. 1. 

34. Cal.—^Anaheim ' Citrus Fruit 
Ass'n V. Yeoman, 197 P. 959, 51 
Cal.App, 759. 


35. Cal.—Consolidated Lumber Co. 
V. City of Los Angeles, 166 P. 385, 
33 Cal.App, 698. 

36. Cal.—Mente & Co. v. Fresno 
Compress & Warehouse Co., 298 
P. 126, 113 CaLApp. 325. 

37. Cal.—Pacific Factor Co. v. Ad¬ 
ler, 27 P. 36, 90 Cal. 110, 25 Am.S. 
R. 102—Mente & Co. v. Fresno 
Compress & Warehouse Co., 298 
P. 126, 113 CaLApp. 325. 

38. Cal.—Hanlon Drydock & Ship¬ 
building Co. V. G. W. McNear, 
Inc., 232 P. 1002, 70 Cal.App. 204. 

38. Cal.—Pacific Factor Co, v. Ad¬ 
ler. 27 P. 36, 90 Cal. 110, 25 Am.S. 
R. 102. 

Contracts held improper for liqui¬ 
dated damage provision 

(1) Contract for sale of second¬ 
hand furniture.—Stark v. Shemada, 
204 P. 214, 1S7 Cal. 785. 

(2) Contract to purchase agricul¬ 
tural implements.—J. I. Case Plow- 
works V. Stewart, 173 P. 1048, 70 
Okl. 210. 

4a Cal.—Sherman v. Gray, 104 P. 
1004, 11 CaLApp. 348. 

41. Cal.—Eva v. McMahon, 19 P. 
872, 77 Cal. 467. 

Provisions capable of determination 
“Damages for time, trouble and 
expense incurred" by broker, in ob¬ 
taining exchange of real property.— 
Robert Marsh & Co. v. Tremper, 292 
P. 950, 210 Cal. 572. 

XTse of real estate 

There is no difficulty in fixing the 
damages which one sustains by be¬ 
ing deprived of the use of land to 
which he is entitled. It is the val¬ 
ue of the use and occupation of the 
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ing the market value of land, if it has a market 
value, and its actual value, if it has not,*^^ as a 
general rule stipiiiations for liquidated damages in 
contracts for the purchase, sale, or exchange of 
real estate are valid.*^^ 

Application limited to breach of contract. Such 
statutes apply to provisions for a penalty or for 
liquidated damages only in case of a breach of the 
contract.*^*^ They do not apply to actions for 
amounts accruing under the terms of the contract 
where there was no breach thereof,^^ as an agree¬ 
ment fixing damages for the performance of a con¬ 
tract.*^® A contract which provides stipulated com¬ 
pensation for stated injuries, if they occur in the 
carrying out of the contract, is not a contract 
within the prohibition of such statute nor is a 
contract which provides a stipulated rental or 
compensation for the use of realty, based on the 
amount of use, with a minimum rental provision, 
and a. clause for the retaking of possession in case 
of default, even though the word penalty is used 
in the contract;^® nor, in a contract for the licens¬ 
ing of certain equipment, is a provision permitting 
the licensor, on the licensee’s default on weekly 
payments, to retain the down payment required for 
the installation of the equipment invalid as involv¬ 
ing a penalty or forfeiture.*^^ Furthermore, a pro¬ 


vision in a lease for the flat payment of a sum as 
a bonus or consideration for the execution of the 
lease is not a provision for either a penalty or liq¬ 
uidated damages and the statute has no applica¬ 
tion.®® 

Time as of which considered. Whether it would 
be impracticable or extremely difficult to ascer¬ 
tain the damages,SI and whether the sum stipu¬ 
lated as damages was unreasonable,S2 is to be de¬ 
termined as of the date of the execution of the 
contract and not as of a time subsequent thereto. 

Question of law or fact. It is a question of law 
for the court to determine from the evidence 
whether the actual damages may be ascertained 
with a reasonable degree of accuracy, or whether 
it would be impracticable or extremely difficult to 
fix the actual damages.®3 

c. Distinction between Penalty and Liquidated 
Damages 

In general the distinction between a provision for 
a penalty and one for liquidated damages is that the 
one for a penalty is to secure performance of the contract 
and the one for liquidated damages is for a sum to be 
paid in lieu of performance. 

The distinction between a penalty and a provi¬ 
sion for liquidated damages is that a penalty is in 


land.—Eva v. McMahon, 19 P. S72, 
77 Cal. 467. 

42. U.S.—Pacific Dock & Terminal 
Co. V. Los Angeles Dock & Ter¬ 
minal Co., C.C.ACal., 50 F.2d 557, 
reversing, D.C„ 42 P.2d 496, and 
certiorari denied Los Angeles Dock 
& Terminal Co. v. Pacific Dock & 
Terminal Co., 52 S.Ct. 130, 284 U. 
S. 675, 76 L.Ed. 570. 

43. Cal.—Wright v, Rodgers, 243 P. 
866, 198 Cal. 137. 

17 C.J. p 932 note 42 [a] (9). (10), 
(12). (13). 

2!Tot necessarily void 

Agreement for stipulated damages 
for breach of real estate contract 
is not necessarily void; it is only so 
when it is a penalty or the fixing of 
actual damages is practicable.— 
Wright V. Rodgers, supra. 

Statute relating to determination of 
actual damage 

A statute which points out the 
method for the ascertainment of the 
detriment caused by the breach of an 
agreement to convey real property 
was intended to point out the sort 
of proof to be presented in an at¬ 
tempt to overthrow the disputable 
presumption of the impracticability 
of adequately measuring the dam¬ 
ages for the breach of such a con¬ 
tract and does not affect the validi¬ 
ty of provisions for liquidated dam¬ 
ages where actual damages cannot 


be adequately measured.—^Wright v.' 
Rodgers, supra. 

44. Cal.—Payne v. Pathe Studios, 
44 P.2d 598, 6 Cal.App.2d 136. 

45. Cal.—Payne v. Pathe Studios, I 

supra. I 

l^oan of stocks with, right to pay i 
value 

Contract between lender and bor¬ 
rower of stocks, which authorized 
borrower to pledge stocks on loans 
and to discharge obligation to lender 
by return of stock or payment of 
value thereof as of date borrower re¬ 
ceived stock, was not invalid as 
agreement for liquidated damages 
which would preclude recovery of 
portion of rejected claim against 
borroweifs estate.—Miller , v. Cali¬ 
fornia Trust Co., 59 P.2d 1036, 15 
Cal.App.3d 612. 

46. Cal.—White v. Caty of San Die¬ 
go, 14 P,2d 1062, 126 Cal.App. 501, 
followed in Webb v. City of San 
Diego, 14 P.2d 1065. 

47. Cal.—^Pinkerton v. Crail, 298 P. 
532, 113 Cal.App. 484. 

4S. Cal.—E. B. & A. L. Stone Co. v. 
De Fremery Wharf & Land Co., 
215 P. 687, 61 CahApp. 347. 

4a. Okl.—Electrical Research Prod¬ 
ucts V. Haniotis Bros., 39 P.2d 36, 
17Q Okl. 144 . 

50. Cisl—^A-1 Garage v. Lange Inv. 
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Co., 44 P.2d 681, 6 Cal.App.2d 593. 
certiorari denied 56 S.Ct. 178, 296 
U.S.-642, 80 L.Ed. 456. 

51. U.S.— Six Companies of Califor¬ 
nia V. Joint Highway Dist. No. 13 
of California, C.C.A.Cal., 110 P.2d 
620, affirming, D.C., 24 F.Supp. 346, 
certiorari granted Six Companies 
of California v. Joint Highway 
Dist. No. 13 of State of California, 
61 S.Ct. 36, and reversed on other 
grounds 61 S.Ct. 186. 

Cal.—Starr v. Lee, 263 P. 376, 88 CaL 
App. 344. 

Time of breach 

The fact that at the time the 
breach occurred it was practicable 
and not ' difficult to fix the actual 
damages will not invalidate a pro¬ 
vision stipulating the amount of 
damages due on si breach, where at 
the time the contract was made it 
was impracticable and extremely dif¬ 
ficult to fix the amount of actual 
damages from breach.—Hanlon Dry- 
dock & Shipbuilding Co. v. G. W. Mc- 
Near, Inc., 232 P. 1002, 70 Cal.App. 
204. 

52. Cal.—Hanlon Drydock & Ship¬ 
building Co. V. G. W. McNear, Inc., 
supra. 

53. Okl.—Claude Neon Federal Co. 
of Chicago,, Ill., v. Larkins, 58 P. 
2d 882, 177 Okl. 2’91. 
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effect a security for performance, while a provision 
for liquidated damages is for a sum to be paid in 
lieu of performance.54 As appears infra § 116 a, 
a provision in a contract as to the sum to be paid 
in the event of a breach will, if it is a provision 
for liquidated damages, be enforced according to 
its terms; but, generally, a contract cannot em¬ 
brace a penalty so as to make performance more 
certain,55 and if a provision as to the amount pay¬ 
able on breach of the contract is for a penalty the 
recovery will be limited, as appears infra § 116 b, 
to the actual damages sustained. The importance 
of this distinction is thus obvious and the principal 
difficulties and conflicts in the cases occur in con¬ 
nection with the determination of the character of 
the particular agreement involved.^s 

History of growth of principle. Originally, at 
law in an action on a penal sum for the nonper¬ 
formance of a covenant or agreement, judgment 
when entered for plaintiff was for the amount of 
the penalty; later equity ameliorated the rigors 
of the common law by granting relief against the 
enforcement of penalties; and subsequently, by the 
enactment of the statute of 8 & 9 Wm. Ill c 11, 
the equitable doctrine restricting suitors in actions 
for penalties to the collection of the actual dam¬ 
ages sustained was made applicable in actions at 
law.57 The effect of the statute of 8 & 9 Wm. Ill, 
however, was not to confer on the law courts a 
power to give relief in cases of contract, where a 
court of equity would not have given such relief, 
and while courts of equity granted relief in cases 


§ 102 

of pi-nalties, they did not grant relief in cases of 
provisions for liquidated damages merely beCcaiise 
they were such and so when [leiialties became 
unavailing, for the reason that the obligee was re¬ 
quired to accept corcpcnsatioii in damages for such 
injur}’ as he could show he had sustained, there 
arose a form of contract whereby the parties an¬ 
ticipated and agreed in advance for a certain 
amount of damages which w^ould be accepted as 
full compensation for such injuries as might be 
sustained by a breach of the contract.^^ Out of 
this has grown the distinction between a penalty 
and liquidated damages, a distinction to be kept 
in mind on account of the different effect given by 
the courts to provisions of this character.®^ As a 
result it became necessary in courts of law^ to de¬ 
termine whether an agreed sum stipulated to be 
paid in the event of breach of a condition w’as in 
fact a penalty or a provision for liquidated dam- 
ages.52 

§ 102, Determination of Character of Stipula¬ 
tion 

a. In general 

b. Preference for construction as penal¬ 

ty or liquidated damages 

a. In Greneral 

The determination of whether a sum named In a 
contract to be paid on its breach Is to be considered as 
liquidated damages or a penalty is a difficult question as 
to which there is no fixed and general rule applicable to 
ail contracts. As a general rule, the question is one 


54. Kan.—^Erickson v, O’Leary, 273 
P. 414, 415, 127 Kan. 12. quoting 
Corpus Juris. 

Wash.—Rice v. Weisberger, 15 P.2d 
259, 260, 170 Wash. 35, quoting 
Corpus Juris—^Wilbur v. Taylor, 
282 P. 65, 68, 154 Wash. 282, quot¬ 
ing Corpus Juris. 

17 C.J. p 933 note 43. 

Other distinctions 

(1) A penalty, in contradistinction 
to liquidated damages, is a sum in¬ 
serted in a contract, not as the 
measure of compensation for its 
breach, but rather as a punishment 
for default, or by way of security 
for actual damages which may be 
sustained by reason of nonperform¬ 
ance, and involves the idea of pun¬ 
ishment.—Davidow v. Wadsworth 
Mfg. Co., 178 N.W. 776, 211 Mich. 90, 
12 A.L.R. 605. 

(2) The essence of a penalty pro¬ 
vided in the contract is a stipulation 
as in terrorem, while the essence 
of liquidated damages is a genuine 
-covenanted preestimate of such dam¬ 
ages.—Shield-s v. Early, 95 So. 839, 
132 Miss. 282. 


(3) Earlier cases on this point see 
17 C.J. p 933 note 43 [a]. 

Penalty essentially compensatory 
While a penal clause in a contract 
is a secondary obligation, entered in¬ 
to for the purpose of enforcing the 
performance of a primary obligation, 
still in its very nature the penalty 
is by way of compensation of the 
creditor for the damages he sus¬ 
tains by the nonexecution of the 
principal obligation and not as a 
punishment for the violation of the; 
contract or for the failure to perform i 
the obligation.—Reimann v. New Or-j 
leans Public Service, 187 So. 30, 191 
La. 1079—Heeb v. Codifer & Bon- 
nabel, 110 So. 178, 162 La. 139—i 
J. Gr. Wagner Co: v. City of Monroe, 
2S So. 329, 53 La.Ann. 2132. 

55. Fla.—^Atlantic & Gulf Fertilizer 
Co. V. Mayo, 119 So. 513, 97 Fla. 
1 . 

Or,—Secord v. Portland Shopping 
News, 269 P. 228, 136 Or. 218. 

56. Okl.—Southern Motor Supply 
Go. V. Shelburne Motor Co., 46 P. 
2d 562, 172 Okl. 495. 

Wash.—^Wilbur v. Taylor, 282 P. 65, 
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68 , 154 Wash. 282, quoting Corpus 
Juris. 

17 C.J. p 933 note 46. 

57. XJ.S,—Sun Printing, etc.. Assoc. 
V. Moore, N.Y., 22 S.Ct. 240, 183 
XJ.S. 642, 46 L.Ed. 366. 

Miss.—Pyle v. Gentry, 90 So. 485, 
486, 127 Miss. 784, citing Corpus 
Juris. 

Okl.—McAlester v. Williams, 1S6 P. 
641. 77 Okl. 65. 

58. XJ.S.—Sun Printing, etc.. Assoc. 
V. Moore, N.Y., 22 S.Ct. 240, 183 

U. S. 642, 46 L.Ed. 366. 

XJ.S.—Sun Printing, etc., Assoc., 

V. Moore, supra. 

17 GJ. p 933 note 50. 

60. Okl.—McAlester v. ^Williams, 
186 P. 641, 77 Oki 65. 

61. Okl.—McAlester v. Williams, 
supra. 

62. XJ.S.—Sun Printing, etc., Assoc. 
V. Moore, N.Y., 22 S-Ct. 240, 183 
US. 642, 46 L.Ed. 366. 

Pa.—Penn Dairies v. Central Drug, 
, 27 Del.Co. 371. 
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of law for the court and fs to be determined as of the 
time when the contract was executed. 

The determination of whether a sum named in 
a contract to be paid by a party in default on its 
breach is to be considered as liquidated damages or 
merely a penalty is a difficult and perplexing ques- 
tioii.62 There is no fixed or general rule applica¬ 
ble to all contracts, each case being governed in a 
great measure by its own peculiarities and par¬ 
ticular facts and circumstances.®^ In general, in 
order for a provision for payment of a stated 
amount on breach of the contract to be considered 


as a provision for liquidated damages, it is required 
that the damages to be anticipated are uncertain in 
amount or difficult to be proved, see infra § 107; 
that the parties intended to liquidate them in ad¬ 
vance, see infra § 103; and that the amount stated 
is a reasonable one, that is, not greatly dispropor¬ 
tionate to the presumable loss or injury, see infra § 
108. The question is one to be determined by the 
contract, fairly construed.®® It is determined by a 
consideration of the contract as a whole,®® the sit¬ 
uation of the parties,®'^ the objects to be accom¬ 
plished by the contract,®® the consideration,®9 and 
the subject matter of the agreement"^® and a con¬ 


es. U.S. —In re Gelino's Inc., D.C. 

Ill., 43 F.2d 832, appeal dismissed, 
C.C.A., 51 F.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 52 
S.Ct. 36, 284 U.S. 659, 76 L.Ed. 
558. 

Ind.—^Dowd v. Andrews, 134 N.E. 294, 
77 Ind.App. 627. 

Md.—^Willson v. Baltimore, 34 A. 774, 
83 Md. 203, 56 Am.St.Rep. 339. 

Mo.—TfiLTxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 33, 315 Mo. 927, citing 
Corpus Juris. 

S.G,—Retailer's Service Bureau v. 
Smith, 163 S.E. 649, 651, 165 S.C. 
238, quoting Corpus Juris. 

Tex.—Ferguson v. Ferguson, Civ. 
App., 110 S.W.2d 1016, 1018, quot¬ 
ing Corpus Juris —^Wyll v. Kent, 
Civ.App., 56 S.W.2d 605—Southern 
Plow Co. V. Dunlap Hardware Co., 
Civ.App., 236 S.W. 765. 

Wash.—Wilbur v. Taylor, 282 P. 65, 
68, 154 Wash. 282, quoting Cor¬ 
pus Juris. 

Subtle question 

Whether a sum mentioned in a 
contract be liquidated damages or 
a penalty is one of the most subtle 
questions of the law, and has led to 
innumerable adjudications.—Board of 
Education of City of Sapulpa v. 
Broadwell, 245 P. 60, 62, 117 Okl. 1, 
citing Corpus Juris. 

64. Ark.—Kimbro v. Wells, 165 S.W. 
645, 112 Ark. 126. 

Ill.—Giesecke v. Cullerton, 117 N.E. 
777, 280 Ill. 510, reversing 203 Ill. 
App. 287. 

Ind.—Lettelleir v. Abilene Flour 
Mills Go., 198 K.E. Ill, 101 Ind.App. 
20—^Dowd V. Andrews, 134 N.E. 
294, 77 Ind.App. 627. 

Mo,—^Yerxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 33, 315 Mo. 927, citing 
Corpus Juris. 

Pa.—Feeley v. Campbell, 28 Pa.Dist. 
915, 20 Luz.Leg.Reg. 219. 

R. I.—Wholey Boiler Works v. Lewis, 
" 123 A. 595, 598, 45 R.I. 441, citing 

Corpus Juris. 

S. C.—Retailer's Service Bureau v. i 

Smith, 163 S.E. 649, 651, 165 S.C. I 
238, quoting Corpus Juris. I 


Tex.—Ferguson v. Ferguson, Civ. i 
App., 110 S.W.2d 1016, 1018-1019, 
quoting Corpus Juris —Wyll v. 
Kent. Civ.App., 56 S.W.2d 505, 508, 
quoting Corpus Juris —Southern 
Plow Co. V. Dunlap Hardware Co., 
Civ.App., 236 S.W. 765, 766, quot¬ 
ing Corpus Juris. 

Wash.—Benjamffi Franklin Thrift 
Stores v. Jared, 73 P.2d 525, 192 
Wash. 252—Wilbur v. Taylor, 282 
P. 65, 68, 154 Wash. 282, quoting 
Corpus Juris. 

17 C.J. p 934 notes 53, 54. 

65. U.S.—In re Gelino's Inc., D.C. 

Ill., 43 F.2d 832, appeal dismissed, 
C.C.A., 51 F.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 52 
S.Ct, 36, 284 U.S. 659, 76 L.Ed. 
558. 

Mo.—Yerxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 33, 315 Mo. 927, citing 
Corpus Juris- 

H.Y.—Goldstein v. Harjes, 219 N.Y. 

S. 715, 219 App.Div. 275. 

Tex.—Ferguson v. Ferguson, Civ. 
App., 110 S.W.2d 1016, 1018-1019, 
quoting Corpus Juris —Veselka v. 
Forres, Civ.App., 283 S.W. 303— 
Southern Plow Co. v. Dunlap Hard¬ 
ware Co., Civ.App., 236 S.W. 765, 
766, quoting Corpus Juris. 

Wash.—Wilbur v. Taylor, 282 P. 65, 
68, 154 Wash. 282, quoting Corpus 
Juris. 

17 C.J. p 934 note 55. 

66. Cal.—Smith v. Carlston, 271 P. 

1091, 205 Cal. 541, followed in 

Rethers v. Smith, 271 P. 1096, 205 
Cal. 788. 

Ky.—^Fidelity & Deposit Co. of Mary¬ 
land v. Jones, 75 S.W.2d 1057, 256 
Ky. 181. 

l^.C.—^Hom V. Poindexter, 97 S.E. 
653, 176 H.C. 620. 

Ohio.—Jones v. Stevens, 146 N.E. 894, 
112 Ohio St. 43—^Miller v. Block- 
berger, 146 H.E. 206, 111 Ohio St. 
798. 

67. U.S.—^In re Gelino's Inc., D.C. 

Ill., 43 P.2d 832, appeal dismissed, 
C.C.A., 51 P.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 

, 52 S.Ct. 36, 284 U.S. 659, 76 L.Ed. 
558. 


K.C.—Horn v. Poindexter, 97 S.E. 653, 
176 N.C. 620. 

Tex.—Britton v. Cotton States Pe¬ 
troleum Co., Civ.App., 283 S.W. 
887. 

68 . Ky.—Fidelity & Deposit Co. of 
Maryland v. Jones, 75 S.W.2d 1057, 
256 Ky. 181. 

N.J.—218-220 Market Street Corpora¬ 
tion V. Krich-Radisco Inc., 11 A.2d 
109, 124 K.J.Law 302. 

Tex.—Britton v. Cotton States Pe¬ 
troleum Co., Civ.App., 283 S.W. 
887. 

60. Neb.—Yant Const. Co. v. Village 
of Campbell, 243 N.W. 77, 123 

Neb. 360—Edward E. Gustin & Co. 

V. Nebraska Bldg. & Inv. Co., 193 
N.W. 269, 110 Neb. 241. 

70. U.S.—In re Gelino's Inc., D.C. 

Ill., 43 P.2d 832, appeal dismissed 
C.C.A., 51 P.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 
52 S.Ct. 32, 284 U.S. 659, 76 L.Ed. 
558. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land v. Jones, 75 S.W.2d 1057, 
256 Ky. 181. 

Mass.—International Paper Co. v. 
Priscilla Co., 183 N.E. 58, 281 Mass. 
22 . 

Neb.—Yant Const. Co. v. Village of 
Campbell, 243 N.W. 77, 123 Neb. 
360—Edward E. Gugtin & Co. v. 
Nebraska Bldg. & Inv. Co., 193 N. 

W. 269, 110 Neb. 241—Sunderland 
Bros. Co. V. Chicago, B. & Q. R. 
Co., 179 N.W. 546, 104 Neb. 319, 
overruling motion 177 N.W. 156, 
104 Neb. 319. 

N.Y.—Ward v. Hudson River Bldg. 
Co., 26 N.E. 256, 125 N.Y. 230, 
affirming 5 N.Y.S. 319, 1 Silv.Sup. 
341. 

N.C.—^Horn v. Poindexter, 97 S.E. 653, 
176 N.C. 620. 

Ohio.—Jones v. Stevens, 146 N.E. 894, 
112 Ohio St. 43. 

Okl.—Mattes v. Baird, 55 P.2d 48, 
176 Okl. 282—Lorraine Petroleum 
Co. v. Bartlett, 280 P. 286, 138 Okl. 
8—Board of Education of City of 
Sapulpa v. Broadwell, 245 P. 60, 
117 Okl. 1—Sierzek v. Smith, 206 
P. 611, 86 Okl. 79—Me Ales ter v. 
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sideration of the nature"^ of the agreement, and all 
the facts and circumstances under which the con¬ 
tract was made,'^2 a.nd also by the fact that the par¬ 
ties being informed as to the facts and circumstanc¬ 
es are better able than any one else to determine 
what would be reasonable compensation for a 
breach. 

In general, however, where the parties have I 
agreed on the amount of damages, ascertained by ! 
fai*- calculation and adjustment, and have expressed 1 
thi^ agreement in clear and explicit terms, the 
amount so fixed will be treated as the true dam¬ 
ages and not as a penalty.If, however, the pro¬ 
vision was inserted for the purpose of deterring 
defendant from breaching his contract and of pen- 


. alizing him for doing so, instead of specifying a 
j sum which the parties in good faith agreed on as 
representing the damages which would ensue from 
a breach, it is to he regarded as iinposing a pen¬ 
alty."^ The question whether the sum is to be 
treated as liquidated damages or penalty must, 
w^here there is nothing on the face of the contract 
w'hich will militate against the sum being liquidat¬ 
ed damages, depend on the evidence."® 

Question of laze or fact. As a general rule, the 
question of whether a sum mentioned in a con¬ 
tract is to be considered as liquidated damages or 
as a penalty is a question of law, dependent on 
the construction of the contract by the court. 
However, it is held in some jurisdictions that gen- 


Williams, 186 P. 461, 77 Okl. 

65. 

71. Mass.—International Paper Co. 

V. Priscilla Co., 183 N.E. 58, 281 
Mass. 22. 

Minn.—Goodell v. Accumulative In¬ 
come Corporation, 240 N.W. 534, 185 
Minn. 213. 

N.Y.—Ward v. Hudson River Bldg-. 
Co., 26 N.E. 256, 125 N.T. 230, af¬ 
firming* 5 N.Y.S. 319, 1 Silv.Sup. 
341—^Norris v. McMechen, 236 N.T. 
S. 486, 134 Misc. 866. 

N.C.—Bradshaw v. Millikin, 92 S.E. 
161, 173 N.C. 432, L.R.A.1917E 
880. 

Tex.—Kelly v. Cochran County, Civ. 
App., 50 S.W,2d 848, reversed on 
other grounds 82 S.W.2d 641, 125 
Tex. 424—Britton v. Cotton States 
Petroleum Co., Civ.App., 283 S.W. 
887. 

72. U.S.—Kosolapov V. Mandell, C. 
C.A.N.Y., 23 F.2d 593. 

Ariz.—Miller Cattle Co. v. Mattice, 
298 P. 640, 38 Ariz. ISO. 

Cal.—Smith v. Carlston, 271 F. 1091, 
205 Cal. 541, followed in Rethers v. 
Smith, 271 P. 1096, 205 Cal. 788. 
Ill.—Giesecke v. Cullerton, 117 N.B. 
777, 280 Ill. 510, reversing 203 Ill. 
App. 287, 

Iowa.—Shockley v, Paul Davis Dry 
Goods Co., 205 N.W. 966, 200 Iowa 
1094—Elzy V. Waterloo, C. P. & 
N. Ry. Co., 183 N.W, 378, 193 Iowa 
330, petition overruled 184 N.W. 
745, 193 Iowa 330—Elzey v. Win- 
terset, 154 N.W. 901, 172 Iowa 
643. 

Md.—Willson v. Baltimore, 34 A. 774, 
.83 Md. 203, 55 Am.St.Rep. 339. 
Mass.—International Paper Co. v. 
Priscilla Co., 183 N.E. 58. 281 Mass. 
22 . 

Miss.—Shields v. Early, 95 So. 839, 
132 Miss. 282. 

Neb.—Tant Const. Co. v. Village of 
Campbell, 243 N.W. 77, 123 Neb. 
360—Edward E. Gustin & Co. v. 
Nebraska Bldg. & Inv. Co., 193 N. 

W. 269, 110 Neb. 241. 

N.J.—218-220 Market Street Cor- 
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poration v. Krich-Radisco Inc., 11 
A.2d 109, 124 N.J.Law 302. 

N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620. 

Okl.—Mattes v. Baird, 55 P.2d 48, 
176 Okl. 282—Lorraine Petroleum 
Co. V. Bartlett, 280 P. 286, 138 Okl. 

8 —Board of Education of City of 
Sapulpa V. Broadwell, 245 P. 60, 
117 Okl, 1—Sierzek v. Smith, 206 
P. 611, 86 Okl. 79—McAlester v. 
Williams, 186 P. 641, 77 Okl. 65. 

Or.—Title & Trust Co. v. V. S. Fi¬ 
delity & Guaranty Co., 7 P.2d 805, 
138 Or. 467, affirming 1 P.2d 1100, 
138 Or. 467—Secord v. Portland 
Shopping News, 269 P. 22S, 126 
Or. 218. 

Tex,—Kelly v. Cochran County, Civ. 
App., 50 S.W.2d 848, reversed on 
other grounds 82 S.W.2d 641, 125 
Tex. 424—Veselka v. Forres, Civ. 
App., 283 S.W. 303. 

Utah.—Croft v. Jensen, 40 P.2d 198, 
86 Utah 13. 

Stipulated amount held a penalty 
Obligation of grantor’s bond for | 

perfecting title.—Higginbotham v. 

Kyle, TexCom.App., 294 S.W. 531, 

modifying Kyle v. Higginbotham, 

Civ.App., 288 S.W. 572. 

73 . N.C,—Bradshaw v. Millikin, 92 
S.E. 161, 173 N.C. 432, L.R.A.1917E 
880. 

74. Ga-—Bernhardt v. Federal Terra 
Cotta Co., 101 S.E. 588, 24 Ga.App. 
635. 

Mo.—Jennings v. First Nat. Bank, 
30 S.W.2d 1049, 225 Mo.App. 232. 

Ohio.—Jones v. Stevens, 146 N.E. 
894, 112 Ohio St. 43. 

Tex.—Ferguson v. Ferguson, Civ. 
App., 110 S.W-2d 1016, 1018-1019, 
quoting Corpus Juris —Wyll v. 
Kent, Civ.App,, 56 S.W.2d 505, 508, 
quoting Corpus Juris —Southern 
Plow Co. V. Dunlap Hardware Co., 
Civ.App., 236 S.W. 765, 766, quoting 
Corpus Juris. 

Wash.—^Wilbur v. Taylor, 282 P. 65, 
68 , 154 Wash. 282, quoting Corpus 
Juris. 

17 C.J. p 934 note 56. 
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ether statement of rule 

Contract is interpreted as provid¬ 
ing for liquidated damages, if such 
intention is clearly expressed, as¬ 
certainment of actual damages is in¬ 
tangible, difficult, and uncertain, and 
amount stipulated bears such rela¬ 
tion to actual damages as authoriz¬ 
es reasonable presumption that fair 
estimate of prospective loss was 
agreed on.—Kelly v. Cochran Coun¬ 
ty, Civ.App, 50 S.W.2d 848, reversed 
on other grounds 82 S.W.2d 641, 125 
Tex. 424. 

75. Conn.—May v. Young, 2 A.2d 
385, 125 Conn. 1, 119 A.L.R. 1445. 

Ill.—Giesecke v. Cullerton, 117 N.E. 
777, 280 Ill. 510, reversing 203 HI. 
App. 287. 

Mo.—Jennings v. First Nat. Bank, 30 
S.W.2d 1049, 225 Mo.App. 232. 

76. Tex.—Mills v. Paul, Civ.App.. 
30 S.W. 558. 

77. Fla.—Chace v. Johnson, 123 So. 
519, 98 Fla. 118, followed in Chace 
V. Smith, 136 So. 672, 102 Fla. 
1013. 

Ill.—Weiss V. U. S. Fidelity & Guar¬ 
anty Co., 132 N.E. 749, 300 III. 11, 
reversing 21$ Ill.App. 640. 

Ind.—Lettelleir v. Abilene Flour 
Mills Co., App., 198 N.E. Ill—Dowd 
V. Andrews, 134 N.E. 294, 77 Ind. 
App. 627. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. Jones, 75 S.W.2d 1057, 256 
Ky. 181. 

Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1285. 
N.J.—218-220 Market Street Corpora¬ 
tion V. Krich-Radisco, Inc., 11 A.2ci 
109. 124 N.J.Law 302. 

Okl.—Lorraine Petroleum Co. v. 
Bartlett, 280 P. 286, 138 Okl. 8— 
Board of Education of City of Sa¬ 
pulpa V. Broadwell, 245 P. 60, 117 
Okl. 1—Sierzek v. Smith, 206 P. 
611, 86 Okl. 79—McAlester v. Wil¬ 
liams, 186 P. 641, 77 Okl. 65, 

Pa.—^Warfel v. Burkholder, No. 1, 
j 29 Pa.Dist. 939, 37 Lanc.L.Rev. 

j 173—Schmid v. Eppers, 17 Pa.Dist. 

1064—Graver v. Chamis and Gala- 
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erail}' whether a provision in a contract for pay¬ 
ment of a sum of money for breach thereof is one 
of penalty or liquidated damages is one of law for 
the coiii'd^^ but that where the intention of the 
parties is doubtful and the facts and circumstances 
surrounding the contract are looked tOj the ques¬ 
tion should be left to the jury.*® Under statutes 
making provisions for liquidated damages void un¬ 
less it would be impracticable or extremely diffi¬ 
cult to fix the actual damage the question of im¬ 
practicability or extreme difficulty of fixing the ac¬ 
tual damage is one of fact.^*^ 

Burden of proof. When the stipulation on its 
face purports to designate liquidated damages, the 
burden of proof to show that such was not the de¬ 
sign in making it is always on the party so con- 
tending.^i 


Time as of wkich question considered. In deter¬ 
mining whether a provision is for liquidated dam¬ 
ages or for a penalty, the contract should be con¬ 
sidered in the light of the circumstances surround¬ 
ing the parties at the time of its execiition.^^ 

b- Preference for Construction as Penalty or 
Liquidated Damages 

As a general rule, In cases of doubt the courts are 
inclined to regard a provision in a contract as for a pen¬ 
alty rather than as for liquidated damages; but in a 
number of jurisdictions the later cases tend to favor 
liquidated damages. 

As a general rule, where it is doubtful whether 
a provision should be deemed for a penalty or for 
liquidated damages, the courts incline to regard it 
as for a penalty,S3 because the law favors mere 


tionos, 6 Pa.Dist. & Co. 731, 39 
Lanc.L.Rev. 309. 

Tex.—Nelson v. Richardsen, Civ.App., 
299 S.W. 304. 

17 C.J. p 934 note 57. 

In Teixas 

(1) The courts are not in harmony 
on the question of whether a stipu¬ 
lation in a contract providing for 
damages in the event of its breach 
is to be construed as a penalty or 
as liquidated damages is one of law 
for the court or one of fact for the 
jury. A number of the courts in this 
jurisdiction have held the question 
to be one of law.—Farrar v. Beeman, 
63 Tex. 175—Bourland v. Huffihines, 
Civ.App., 244 S.W. 847, writ of error 
dismissed for want of jurisdiction— 
Kollaer v. Puckett, Civ.App., 232 S, 
W. 914, dismissed for wan4: of juris¬ 
diction—Gillespie v. Williams, Civ. 
App., 179 S.W. 1101—^Norman v. Vic¬ 
kery. 128 S.W. 452, 60 Tex.Civ.App. 
449. 

(2) They hold that where the con¬ 
tract is in writing and is unambigu¬ 
ous, its interpretation is a question 
of law for the court.—Langever v. 
R- G. Smith & Co., Com.App., 278 S. 
W. 178, reversing R. G. Smith & C®. 
V. Lrangever, Civ.App., 261 S.W. 450. 

(3) Others, however, have held it 
to be a question of fact.—Southern 
Plow Co. V. Dunlap Hardware Co., 
Civ.App., 236 S.W. 765—McMillan v. 
First Nat. Bank of Bowie, 119 S.W. 
709, 56 Tex.Clv.App. 45—^Wilcox v. 
Walker, Civ.App., 43 S.W. 579— 
Wright V, Dobie, 22 S.W. 66, 3 Tex. 
Civ.App. 194. 

78. Iowa.—McMurray v, Faust, 276 
N.W. 95, 324 Iowa 50, 

Mich.—Geiger v. Cawley, 109 N.W. 
1064, 146 Mich. 550. 

78. lovra.—Kelly v. Fejervary, 83 N. 

W. 791, 111 Iowa 693, 

Mich.—Ross V. Loescher. 116 N.W. 
193, 152 Mich. 386, 125 Am.StRep. 
418. 


80. IT.S.—Six Companies of Cali¬ 
fornia V. Joint Highway Bist. No. 
13 of California, C.C.A.Cal., 110 F. 
2d 620, affirming, D.C., 24 F.Supp. 
346, certiorari granted Six Com¬ 
panies of California v. Joint High¬ 
way Dist. No. 12 of State of Cali¬ 
fornia, 61 S.Ct. 36, and reversed on 
other grounds 61 S.Ct. 186. 

Cal.—Sunmaid Raisin Growers of 
California v. Paul A, Mosesian & 
Son, 265 P, 828, 90 Cal.App. 1— 
Consolidated Lumber Co. v. City of 
Los Angeles, 166 P. 385, 33 Cal. 
App. 698. 

81. Ill.—Lu-Mi-Nus Signs v. Jeffer¬ 
son Shoe Stores, 257 IlLApp. 150. 

82. Ark.—Robbins v. Plant, 297 S. 
W. 1027, 174 Ark. 639. 59 A.L.R. 
1128—Foran v. Wisconsin & Ar¬ 
kansas Lumber Co., 246 S.W. .848, 
156 Ark. 346. 

Cal.—Starr v. Lee, 263 P, 376, 88 
Cal.App. 344. 

D.C.—Barnette v. Sayers, 289 F. 567, 
53 App.B.C. 169. 

Ill.—Christian Mills v. Berthold 
Stern Flour Co., 247 IlLApp. 1. 

Ky.—^Fidelity & Deposit Co. of Mary¬ 
land V. Jones, 75 S.W.2d 1057, 256 
Ky. 181. 

Miss.—Shields v. Early, 95 So. 839, 
132 Miss. 282. 

Mo.—^Jennings v. First Nat. Bank, SO 
S.W.2d 1049, 1053, 225 Mo.App. 
232, citing Corpus Juris. 

N.T.—Seidlitz v. Auerbach, 129 N.E. 
461, 230 N.T. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7—Bunn v. 
Morgenthau, 76 N.Y.S. 827, 73 

App.Div. 147, affirmed 67 N.E. 
lOSl, 175 N.Y. 518—Yonkers- 
Cameo, Inc., v. Shusterman, 16 N. 
Y".S.2d 260. 

Ohio.—^Miller v, Blockberger, 146 N. i 
E. 206, 111 Ohio St. 798—Sheffield-| 
King Milling Co. v. Domestic 
Science Baking Co., 19 Ohio N.P., 
N.S., 497, reversed on other 

grounds 24 Ohio Cir.Ct.,N.S., 289, 
27 Ohio Cir.Dec. 527, 
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Or.—Title & Trust Co. v. U. S. Fi¬ 
delity & Guaranty Co., 7 P.2d 805, 
138 Or. 467, affirming 1 P.2d 1100, 
138' Or. 467—Secord v. Portland 
Shopping News, 269 P. 228, 126 
Or. 21S. 

Utah.—Croft v. Jensen, 40 P.2d 198, 
202, 86 Utah 13, citing Corpus Ju¬ 
ris. 

Wash.—^Wilbur v. Taylor, 282 P. 65, 
68, 154 Wash. 282, quoting Corpus 
Juris. 

17 C.J. p 935 note 60. 

83. U.S.—In re Gelino’s Inc., D.C. 
Ill., 43 F.2d 832, 833, appeal dis¬ 
missed. C.C.A., 51 F.2d 875, cer¬ 
tiorari denied Lamson Co. v. 
Whittemore, 62 S.Ct. 36, 284 U.S. 
659, 76 L.Ed. 558, citing Corpus 
Juris. 

Ill.—Giesecke v. Cullerton, 117 N.E. 
777, 280 Ill. 510, reversing 203 Ill. 
App. 287—Lu-Mi-Nus Signs v. 
Jefferson Shoe Stores, 257 IlLApp. 
150 —^White y. Mandel Bros., 248 
IlLApp. 313. 

Ind.—Tudor v. Beath, 131 N.E. 848, 
76 Ind.App. 526. 

Iowa.—^Elzy v. Waterloo, C. P. & 
N. Ry. Co., 1S3 N.W. 378, 193 Iowa 
330, petition overruled, 184 N.W. 
745, 193 Iowa 330. 

Me.—Maybury y. Spinney-Maybury 
Co., 120 A. 611, 122 Me. 422. 

Miss.—Shields v. Early, 95 So. 839, 
132 Miss. 282. 

Mo.—Black V. Emory, App., 275 S. 
W. 48. 

Neb.—Sunderland Bros. Co. v. Chi¬ 
cago, B. & Q. R. Co.*, 179 N.W. 546, 
104 Neb. 319, overruling motion 
177 N.W. 156, 104 Neb.' 319, citing 
Corpus Juris. 

N.J.—218—220 Market Street Corpo¬ 
ration V. Krich-Radisco, Inc., 11 
A.2d 109, 124 N.J.Law 302. 

N.Y.—City of New York v. Brook¬ 
lyn & Manhattan Ferry Co., 143 N. 
E. 788, 238 N.Y. 52, modifying 201 
N.Y.S. 892, 207 App.Div. 810, which 
affirmed 184 N.Y.S, 124, 112 Misc. 
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indemnity,and by so doing the reco%xry can be 
apportioned to the actual damages or the loss ac¬ 
tually sustained.S5 However, there is an increas¬ 
ing tendency on the part of the courts to construe 
such contracts as stipulations for liquidated dam- | 
ages rather than as agreements for penalties ;S6 j 
and in a number of jurisdictions the courts are 
now more tolerant of provisions for liquidated 
damages,and no longer hold to the view that 
provisions fixing damages for breach of agree¬ 
ments are to be construed.as penalties in cases of 
doubt.S^ Instead, they are strongly inclined to let 
parties make their own contracts and carry out 
their own intentions, even when it results in the 
recovery of an amount stated as liquidated dam- 


I ages,^® and so hold that such clauses are to he 
j construed %vithoi!t bias/^^ and in the manner of 
I other contract clauses, to give effect to the pur¬ 
pose the parties intendedJ^^ 

§ 103. - Intent of Parties 

Although it fs not conclusive, as a broad general rule 
the intention of the parties determines whether a pro¬ 
vision in a contract is for a penalty or for liquidated 
damages, which intention is determined by a considera¬ 
tion of the contract as a whole together with the facts 
and circumstances thereof. 

As a broad general rule, the intention of the 
parties will control as to whether a provision in a 
contract is for a penalty or for liquidated damag- 
es,^^ iji order for the amount provided to be. 


331—^Ayers v. Houston, 183 N.Y.S. 
808, 810, 193 App.Div. 145, quoting 
Corpus Juris—City of New York 
V. Brooklyn & Manhattan Ferry 
Co., 184 N.Y.S. 124, 112 Misc. 

331—Richards v. Edick, 17 Barb. 
260. 

Okl.—Sonken-Galambra Corporation 

V. Abels, 95 P.2d 601, 185 Okl. 645. 
Or.—Alvord v. Banfield, 166 P. 549, 

85 Or. 49. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 109 S. 

W. 2d 1131, conforming to 96 S.W. 
2d 68, 128 Tex. 102, revers|;ig. Civ. 
App., 59 S.W.2d 954—Jones v. Kel¬ 
ley, Civ.App., 91 S.W.2d 969, er¬ 
ror dismissed—^Kelly v. Cochran 
County, Civ.App., 50 S.W.2d 848, 
reversed on other grounds 82 S. 
W.2d 641, 125 Tex. 424—Britton v. 
Cotton States Petroleum Co., Civ. 
App., 283 S.W. 887. 

17 C.J. p 937 note 69. 

Iiiqtiidatecl damages not Implied 
A provision for liquidated dam¬ 
ages is never read into a contract by 
implication.—Winkelman y. Winkel- 
man, 203 N.Y.S. 63, 208 App.Div. 68. 
Building and construction contracts 
The rule has been applied to build¬ 
ing and construction contracts.— 
Moore v. Platte County, 8 Mo, 467. 

84. N.J.—218-220 Market Street 
Corporation v, Krich-Radisco, Inc., 
11 A.2d 109, 124 N.J.Law 302— 
Bonhard v. Gindin, 142 A, 52, 104 
N.J.Law 599. 

85. Ill.—Giesecke v. Cullerton, 117 
N.E. 777, 280 Ill. 610, reversing 203 

• IlLApp. 287. 

Mo.—Black V. Emory, App., 275 S.W. 
48. 

Okl.—Sonken-Galambra Corporation 
V. Abels, 95 P.2d 601, 185 Okl. 
645. 

Or.—^Alvord v. Banfield, 166 P. 649, 
85 Or. 49. 

17 aj. p 938 note 70. 

86. Ark.—Montague v. Robinson, 
182 S.W. 558, 122 Ark, 163. 


87. U.S.—Wise V. U. S., 39 S.Ct. 
303, 249 U.S. 361, 63 L.Ed. 647. 

Ala.—^American Dist. Telegraph Co. 
of Alabama v. Roberts & Son, 122 
So. 837, 219 Ala. 595. 

Ind.—Beiser v. Kerr, App., 20 N.E. 
2d 666—Letelleir v. Abilene Flour 
Mills Co., 198 N.E. 111, 101 Ind. 
App. 20. 

Or,—Secord v. Portland Shopping 
News, 269 P. 228, 126 Or. 2IS. 

88. D.S.—Fidelity & Deposit Co. of 
Maryland v. Walker, C.C.A.Tex., 
75 F.2d 115. 

8B. U.S.—U. S. V. Bethlehem Steel 
Co., 27 S.Ct. 450, 205 U.S. 105, 61 
L.Ed. 731—Hickey v. U. S., 65 Ct. 
Cl. 729. 

D-C.—Barnette v. Sayers, 289 F. 667, 
53 App.D.C. 169. 

Ill.—Parley v. Knight Bight & Soda 
Fountain Co., 223 Ill,App. 317. 

Ind.—Beiser v. Kerr, App., 20 N.E. 
2d 666—Letelleir v. Abilene Flour 
Mills Co., 198 N.B. 111, 101 Ind. 
App, 20. 

Or.—Secord v. Portland Shopping 
News, 269 P. 228, 126 Or. 218. 

Wis.—Sheffield-King Milling Co. v. 
Jacobs, 175 N.W. 796, 170 Wis. 
389. 

No presumption fox penalty 

Equitable principle of relief from 
penalties and forfeitures does not 
raise presumption that sum desig¬ 
nated as liquidated damages in lease 
is penalty.—J. & H. Garage v. H. 
Plow Corporation, 232 N.Y.S. 242, 225 
App.Div. 65, affirmed 168 N.E. 424, 
251 N.Y. 553, 

90. U.S.—^In re Outfitters* Operat¬ 
ing Realty Co.. aC.A.N.Y-, 69 F.2d 
90, certiorari granted Irving.Trust 
Co, V. A, W. Perry, Inc., 54 S.Ct. 
778, 292 U.S. 620, 78 L.Ed. 1476, 
affirmed 55 S.Ct. 150, 293 U.S. 307, 
79 L.Ed. 379, followed in, C.C.A., 
In re Sarnoffi-Irving Hat Stores, 71 
F.2d 1015, certiorari granted Irv¬ 
ing Trust Co. V. Bowditch, 55 S.Ct. 
89, 293 U.S. 545, 79 L.Ed. 649, af¬ 
firmed 55 S.Ct. 151, 293 U.S. 311, 
79 L.Ed. 382. 
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91. U.S.—Fidelity & Deposit Co. of 
^Maryland v. Walker, C.C.A.Tex., 
75 F.2d 115. 

As promoting prompt performance 
of contracts 

The courts look with candor, if not 
with favor, on provisions in con¬ 
tracts for liquidated damages when 
deliberately entered into between 
parties who have equality of oppor¬ 
tunity for understanding and in¬ 
sisting on their rights, as promoting 
prompt performance of contracts 
and because adjusting in advance, 
and amicably, matters the settle¬ 
ment of w'hich through courts would 
involve difficulty, uncertainty, delay 
and expense.—Wise v. U. S., 39 S.Ct. 
303, 249 U.S. 361, 63 L.Ed. 647. af¬ 
firming 52 Ct.Cl. 400—Consolidated 
Flour Mills Co. v. File Bros. Whole¬ 
sale Co.. C.C.A.OkL, 110 R2d 926. 

92. U.S.—Kothe v. R. C. Taylor 
Trust, Mass., 50 S.Ct. 142, 280 U.S* 
224, 74 L.Ei. 382, reversing, C.C 
A., R. C. Taylor Trust v. Kothe, 30 
F.2d 77, certiorari granted Kothe 
V, R. C. Taylor Trust, 49 S.Ct. 348, 
279 U.S. 830, 73 L.Ed. 980—Wise 
V. U. S., 39 S.Ct. 303, 249 U.S. 361, 
63 L.Ed. 647, affirming 52 CtCl. 
400—Boston Iron & Metal Co. v, 

U. S., C.C.A.Md., 55 F.2d 126, cer¬ 
tiorari denied 52 S.Ct. 641, 286 U. 
S. 558, 76 L.Ed, 1292—MacDonald 

V, U. S.. 74 Gt,Cl. 572—Hickey v. 
U. S.. 65 Ct.CL 729. 

Ala.—J. B. Colt Co. V. Armstrong 
Light Co., 85 So. 570, 17 Ala.App. 
378. 

Ariz.—Weatherford v. Adams, 251 P. 
453, 31 Ariz. 187. 

Ark.—Lasater v. Western Clay 
Drainage Dist., 8 S.W.2d 502, 503, 
177 Ark. 997, quoting Corpus Ju¬ 
ris, 

Cal.—^Wright v. Rodgers, 243 P. 866, 
198 Cal. 137—^Webster v. Garrette, 
52 P.2d 550, 10 Cai.App.2d 610— 
Hanlon Dry dock Shipbuilding 
Co. V. G. W. McNear, Inc., 232 P. 
1002, 70 Cal.App. 204. 

Ga.—^National Manufacture ^ Stores 
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considered as liquidated daina,s:es it is generally 
necessary for the parties to have so intended.®^ 
However, the intention of the parties is not con¬ 
clusive and wiii not be carried out if it is found j 
to be inequitable^^ or illegal in its object,^^ or in or¬ 
der to avoid hardship or injustice.^' Also, there is 
some authority to the effect that the intention of 
the parties is immaterial and that the court will 
construe the contract, whatever its language, in ac¬ 
cordance with the fact of whether the sum was, 
under the circumstances, a penalty or liquidated 


damages.^^ Where the parties stipulate a sum 
which they designate as liquidated damages and a 
consideration of the entire case an.d its circum¬ 
stances show that it is a proper case for liquidated 
damages and that the contract expresses the real 
intention of the parties, such intention will prevail 
and the provision be enforced.^^ 

Under the rules of construction applicable to 
contracts generally, considered in §§ 294-372 of 
the title Contracts, the intention of the provision 


Corporation v. Bekle, 173 S.E. 4OS, 
48 Ga.App. 515. 

Idaho.—"Weiser Hiver Fruit Ass’n v. 

* Feltham, 175 P. 583, 31 Idaho 

633. 

Ill.—Giesecke v. Cullerton, 117 X.E. 
777, 280 Ill. 510, reversing 203 Ill. 
App. 287—Liippman v. Graber, 255 
Ill.App. 345—Farley v. Knight 

Light & Soda Fountain Co., 223 Ill. 
App. 317. 

Ind.—Beiser v. Kerr, App., 20 N.E.2d 

666 . 

Me.—May bury v. Spinney-Maybury 
Co., 120 A. 611, 122 Me. 422. 

Miss.—Shields v. Early, 95 So. 839, 
132 Miss. 282—Jones v. Mississippi 
Farms Co., 76 So. 880, 116 Miss. 
295. 

Mo.—Terxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 33, 315 Mo. 927, citing 
Corpus Juris—Jennings v. First 
Nat. Bank, 30 S.'W.2d 10-^9, 225 Mo, 
App. 232—Black v. Emory, App., 
275 S.W. 48. 

Neb.—Yant Const. Co. v. Village of 
Campbell, 243 N.W. 77, 123 Neb. 
360—Edward E. Gustin & Co. v. 
Nebraska Bldg-. & Inv. Co., 193 N. 
W. 269, 110 Neb. 241—Sunderland 
Bros. Co. V. Chicago, B. & Q. R. 
Co., 179 N.W, 546, 104 Neb. 319, 
overruling motion 177 N.W. 156, 
104 Neb. 319. 

N.Y.—Seidlitz v. Auerbach, 129 N.B. 
461, 230 N.Y^ 167, reversing 174 N- 
Y.S. 82, 186 App.Div. 7—Goldstein 
V. Harjes, 219 N.Y.S. 715, 219 App. 
Div. 275—Richards v. Edick, 17 
Barb. 260—Norris v. McMechen, 
236 N.Y.S- 486, 134 Misc. 866—Rid¬ 
ley V. Sudbrink, 172 N.Y.S. 517, 105 
Misc. 52. 

N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620--Bradshaw v. 

Millikin, 92 S.E. 161, 173 N.C. 432, 
L.R.A.1917E 880. 

Ohio.—Jones v. Stevens, 146 N.E. 

894, 112 Ohio St. 43. 

Okl.—Mattes v. Baird, 55 P.2d 48, 
176 Okl. 282—Lorraine Petroleum 
Co. V. Bartlett, 280 P. 286, 138 Okl. 

8—Board of Education of City of 
Sapulpa V. Broadwell, 245 P. 60, 
117 Okl. 1—Sierzek v. Smith, 206 
P. 611, 86 Okl. 79—McAlester v, j 
Williams, 186 P. 461, 77 Okl. 65. ' 


Or.—Alvord v. Banfield, 166 P. 54 9, 
So Or. 49. 

Pa.—Lackavranna Boiler & Grate Co. 
V. Lee Coal Storage Co., 139 A. 
315, 290 Pa. 561—Yrooman v. Mil- 
gram, 1S8 A. 53S, 124 Pa.Super. 
145—Stewart v. Turner, 67 Pa. 
Super. 255—^IVarfel v. Burkholder, 
No. 1, 29 Pa.Dist. 939, 37 Lanc.L. 
Rev. 173—Feeley v. Campbell, 28 
Pa.Dist. 915, 20 Luz.Leg.Reg. 219 
—National Cash Register Co. v. 
Elfenbein, 20 Erie Co. 390. 

R. I.—Wholey Boiler Works v. Lewis, 
123 A. 595, 45 R.I, 441—Paolilli v. 
Piscitelli, 121 A. 531, 45 R.I. 354. 

S. C.—Retailer's Service Bureau v. 
Smith, 163 S.E. 649, 651, 165 S.C. 
238, quoting Corpus Juris. 

S.D.—First Loan & Trust Co. v. 
Schanche, 202 N.W. 390, 48 S.D. 
86 . 

Tex.—Langever v. R. G. Smith & 
Co., Com.App., 278 S.W. 178, re¬ 
versing R. G. Smith & Co. v. Lang¬ 
ever, Civ.App., 261 S.W. 450—Fer¬ 
guson V. Ferguson, Civ.App., 110 
S.W.2d 1016—Jones v. Kelley, Civ. 
App., 91 S.W.2d 969, error dis¬ 
missed—Sanders Nursery Co. v. 
J. C. Engelman, Inc., Civ.App., 66 
S.W.2d 509, error granted—Mazac 

V. Conner, Civ.App., 296 S.W. 641 
—^Kelsey v. Blackman, Civ.App., 
293 S.W. 199—Britton v. Cotton 
States Petroleum Co., Civ.App., 283 
S.W. 887—Veselka v. Forres, Civ. 
App., 283 S.W. 303—Central Oil 
Development Co. v. Sinclair Oil & 
Gas Co., Civ.App., 253 S.W. 328— 
Southern Plow Co. v. Dunlap 
Hardware Co., Civ.App., 236 S.W. 
765—Bowden v. Southern Rock Is¬ 
land Plow Co., Civ.App., 206 S. 

W. 124. 

Wash.—Smith v. Lambert Transfer 
Co., 187 P. 362, 109 Wash. 529. 
Wis-—Grant Marble Co. v. Marshall 
& Hsley Bank, 165 N.W, 14, 166 
Wis. 547. 

17 C.J. p 935 note 61. 

Purpose of parties 
Whether a fixed sum, stipulated to 
be paid for the nonperformance of 
a contract, enjoys the character of 
an unenforceable penalty on the 
one hand, or liquidated damages on 
the other, depends on the purpose of, 
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the parties.—Ayers v. Houston, 183 
N.Y.S. SOS, 193 App.Div. 145. 

If it cau be ascertained 

If the intent of the parties can be 
ascertained from the contract it 
should be enforced.—Barnette v. 
Sayers, 289 F. 567, 53 App.D.C. 169. 
Good cause for contra construction 
In the absence of good cause for 
such a construction, a court cannot 
declare a sum, which the parties 
themselves have agreed shall be 
the amount of damages, to be a pen¬ 
alty merely.—Farley v. Knight Light 
& Soda Fountain Co., 223 Ill.App. 
317. 

Intention sho-wn 

Stipulated amount held intended 
as liquidated damages and not as a 
penalty.^Brinkerhoff v. Olp, 35 Barb. 
(N.Y.) 27. 

93. Conn.—^Miller v. MacParlane, 116 
A. 335, 97 Conn. 299. 

94. Ill.—Giesecke v. Cullerton, " 117 
N.E. 777, 280 Ill. 510, reversing 
203 Ill.App. 287. 

Ind.—Beiser v. Kerr, App., 20 N.B. 
2d 666. 

Md.—^Willson v. Baltimore, 34 A. 
774, 83 Md. 203, 55 Am.S.R. 339. 

95. Iowa.—Elzey v. Winterset, 154 
N.W. 901, 172 Iowa 643. 

Pa.—Moore v. Colt, 18 A. 8, 127 

Pa. 289, 14 Am.St.Rep. 845—Streep- 
er V. Williams, 48 Pa. 450 — Feeley 
V. Campbell, 28 Pa.Dist. 915, 20 
Luz.Leg.Reg. 219. 

96. Mo.—Wainscott v. Haley, 171 
S.W. 983, 185 Mo.App. 45. 

Wis.—Pierce v. Jung, 10 Wis. 30. 

9Y. Md. — ^Willson v. Baltimore, 34 
A. 774, 83 Md. 203, 55 Am.St.Rep. 
339. 

17 C.J. p 936 note 63. 

98. Mich.—Central Trust Co. v. 
Wolf, 237 N.W. 29, 31, 255 Mich. 
8, 78 A.L.R. 843, citing Corpus Ju¬ 
ris. 

17 C.J. p 936 note 62. 

99. Ohio.—Jones v. Stevens, 146 N. 
E. 894, 112 Ohio St. 43. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 66 S.W. 
2d 509, error granted. 

Wis.—^Keachie v. Starkweather 
Drainage Dist.. 170 N.W. 236, 168 
Wis. 298. 
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is to be determined by a consideration of the in¬ 
strument as a whole, the situation of the parties, 
the subject matter of the contract, all the circum¬ 
stances surrounding its execution,l and the object 
to be attained by the contract,2 together with the 
ease or difficulty of measuring the breach in dam¬ 
ages,^ and the magnitude of the stipulated sum, 
not only as compared with the value of the subject 
of the contract, but in proportion to the probable 
consequence of the breach,^ and such other mat¬ 
ters as are legally or necessarily inherent in the 
transaction.^ The intent is to be determined as of 
the time the contract was entered into.^ 

Where intention not shown. In jurisdictions 
w^hich incline to regard a stipulation for damages 
as a penalty, see supra § 102 b, it has been held 
that where the contract does not on its face show 


j it was the intention of the parties that the stipula- 
I' tion should be treated as liquidated damages and 
I the extrinsic evidence leaves the real intention 
; doubtful the court docs nut err in refusing to hold 
} as a matter of law that the stipulation was for liq- 
j iiidated damages."^ 

; § 104. - Form and Language of Provision 

in General 

1 In the determination of the question whether a con- 
t tract provides for liquidated damages or a penalty, the 
I form and language of the instrument is looked to and 
j considered, but is not necessarily conclusive thereof. 

I In general, the form and language of the instrii- 
j ment itself is looked to and considered in the de- 
j termination of whether liquidated damages or a 
I penalty is provided for.® However,, the langauge 


1. U.S.—In re Gelino’s Inc., D.C.Ill., 
4 3 P.2d 832, 833, appeal dismissed, 
C.C.A., 51 F.2d 875. certiorari de¬ 
nied Lamson Co. v. Whittemore, 52 
S.Ct. 36, 284 U.S. 659, 76 L.Ed. 558, 
citing Corpus Juris—Stennick v. 
Jones, Or., 252 F. 345, 164 C.G.A. 
269, modified on other grounds 256 
F. 354, 169 C.C.A. 524, motion de¬ 
cided 258 F. 990, 169 C.C.A. 671. 
and certiorari denied 40 S.Ct. 11, 

250 U.S. 664, 63 L.Ed. 1196. 

Ual.—^Wright v. Rodgers, 243 P. 866, 

198 Cal. 137—Hanlon Drydock & 
Shipbuilding Co. v. G. W. McNear, 
Inc., 232 P. 1002, 70 Cal.App. 204. 
Ga.—Bernhardt v. Federal Terra 
Cotta Co., 101 S.E. 588, 24 Ga.App. 
635. 

Ill.—Lippman v. Graber, 255 Ill.App. 
345. 

Ky.—Real Estate & Mortgage Co. of 
Louisville v. Duke, 65 S.W‘.2d 81, 

251 Ky. 385. 

Me.—Maybury v. Spinney-Maybury 
Co., 120 A. 611, 122 Me. 422. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. SSO, 116 Miss. 295. 

Mo.—yerxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co„ 288 
S.W. 20, 33, 316 Mo. 927, citing 
Corpus Juris. 

K.Y.—Seidlitz v. Auerbach, 129 N.E. 
461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7—Rich¬ 
ards V. Edick, 17 Barb. 260. 

Ohio.—Jones v. Stevens, 146 N,E. 

894, 112 Ohio St. 43. 

Pa.—Lackawanna Boiler & Grate 
Co. V. Lee Coal Storage Co., 139 
A. 315, 290 Pa. 561—^Vrooman v. 
Milgram, 188 A. 538, 124 Pa.Super. 
145—Stewart v. Turner, 67 Pa. 
Super. 255—^Warfel v. Burkholder, 
No. 1, 29 Pa.D\st. 939, 37 Lanc.L. 
Rev. 173. 

Tex.—Ferguson v. Ferguson, Civ. 
App., ITO S.W.2d 1016—Sanders 
Nursery Co. v. J* C. Engelman, 
Inc., Civ.App., 109 S.W.2d 1131, 
conforming to 96 S.W.2d 68, 128 


Tex. 102, reversing, Civ.App., 59 
S.W.2d 954—Jones v. Kelley, Civ. 
App., 91 S.W.2d 969, error dis¬ 
missed—Mazac v. Conner, Civ.App., 
296 S.W. 641—Britton v. Cotton 
States Petroleum Co., Civ.App., 283 
S.W. 887—^Veselka v. Forres, Civ. 
App., 283 S.W. 303—Central Oil 
Development Co. v. Sinclair Oil & 
Gas Co., Civ.App., 253 S.W. 328— 
Bowden v. Southern Rock Island 
Plow Co., Civ.App., 206 S.W. 124. 
17 C.J. p 936 note 66. 

2. Tex.—Britton v. Cotton States 
Petroleum Co., Civ,App., 283 S.W. 
887. 

3. Mo.—Yerxa, Andrews & Thurs¬ 
ton V. Randazzo Macaroni Mfg. 
Co., 288 S.W. 20, 33, 315 Mo. 927, 
citing Corpus Juris. 

Pa.—^Vrooman v. Milgram, 188 A. 
538, 124 Pa.Super. 145—Stewart 

v. Turner, 67 Pa.Super. 255—War- 
fel V. Burkholder, No. 1, 29 Pa. 
Dist. 939, 37 Lanc.L.Rev. 173. 

Tex.—Langever v. R. G. Smith & Co., 
Com.App., 278 S.W. 178, reversing 

R. G. Smith & Co. v. Langever, Civ. 
App., 261 S.W. 450. 

17 C.J. p 937 note 67. 

Oil drilling contract 

Uncertainties in results from drill¬ 
ing for oil are to be considered in 
determining intention of parties in 
fixing a penalty or liquidated dam¬ 
ages in case of obligor’s default.— 
Britton v. Cotton States Petroleum 
C©., Tex.Civ.App., 283 S.W- 887. 

4. U.S.—In re Gelino’s Inc., D.C. 
Ill., 43 F.2d 832, appeal dismissed, 
C.C.A., 51 P.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 52 

S. Ct. 32, 284 U.S. 659, 76 L.Ed. 
558. 

Mo.—Yerxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 33, 315 Mo. 927, citing 
Corpus Juris. 

Or.—Title & Trust Co. v. United 
, States Fidelity & Guaranty Co., 7 
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P, 2d 805, 807, 13S Or. 467, citing 

Corpus Juris. 

Pa.—Lackawanna Boiler & Grate Co. 
V. Lee Coal Storage Co., 139 A. 
315, 290 Pa. 561—Stewart v. Turn¬ 
er, 67 Pa.Super. 255—^Warfel v. 
Burkholder, No. 1, 29 Pa.Dist. 939, 
37 Lanc.L.Rev. 173. 

17 C.J. p 937 note 68. 

Regarded as fair measure of damage 
The intention is to be determined 
by whether, in view of the actual 
breach complained of, the amount 
provided for in the contract can 
fairly be regarded as a penalty, or as 
a fair measure of the real damage 
in the minds of the parties most 
capable of determining the possible 
effect of the breach of the contract. 
—Smith V. Lambert Transfer Co., 
187 P. 362, 109 Wash. 529. 

5, Pa.—Lackawanna Boiler & Grate 
Co. V. Lee Coal Storage Co., 139 
A. 315, 290 Pa. 561—Stewart v. 
Turner, 67 Pa.Super. 255. 

6 - Cal.—^Hanlon Drydock & Ship¬ 
building Co. V. G. W. McNear, 
Inc., 232 P. 1002, 70 Cal.App. 204. 

7- Tex.—Jones v. Kelley, Civ.App., 
91 S.W.2d 969, error dismissed. 

8. Ga.—Tuten v. Morgan, 127 S.E. 
143, 160 Ga. 90. 

Miss.—Shields v. Early, 95 So. S39. 
132 Miss. 282. 

Neb.—^Yant Const. Co. v. Tillage of 
Campbell, 243 N.W. 77, 123 Neb. 
360—Edward E. Gustin & Co. v. 

I Nebraska Bldg. & Inv. Co., 193 
N.W. 269, 1X0 Neb. 241—Sunder¬ 
land Bros. Co, V. Chicago, B, & 

Q. R. Co., 179 N.W. 546, 104 Neb. 
319, overruling motion 177 N.W. 
156, 104 Neb. 319. 

Okl.—^Mattes v. Baird, 55 P.2d 48, 
176 Okl. 282—Lorraine Petroleum 
Co. V. Bartlett, 280 P. 286, 138 
Okl. 8—Board of Education of City 
of Sapulpa V. Broadwell, 245 P. &0, 
117 Okl. 1—Sierzek v. Smith, 206 
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of the contract is not conclusive.^ Where a con¬ 
tract contains two or more clauses relating to dam¬ 
ages which are antagonistic to each other and can¬ 
not be reconciled, the one which expresses the 
chief object and purpose of the contracting par¬ 
ties should be sustained.^*^ To determine whether 
the amount provided in a bond to secure perform¬ 
ance of a contract is a penalty or liquidated damag¬ 
es, they must be construed togetherT^ 

§ 105, - Use of Particular Words or 

Terms 

The designation given by the parties to the sutn 


j specified in the contract as being either a penalty or 
I liquidated damages, while indicative of Its character, is 
I not conclusive thereof. 

The designation given by the parties to the sum 
specified in the contract is not conclusive as to 
whether it is a provision for liquidated damages or 
for a penalty,^- although such terms are to be con¬ 
sidered in ascertaining the purpose and intent in 
stipulating the amount to be paid in case of a 
breachT^ No technical words are necessary if 
the intention of the parties is fairly to be gathered 


P. 611, 86 Okl. 79—McAIester v. 

Williams. 1S6 P. 461, 77 Okl. 65. 
Pa.—Streeper v. Williams, 48 Pa. 

450. 

Tex.—Britton v. Cotton States Petro¬ 
leum Co., Civ.App., 2S3 S.W. 887. 

Contracts construed 

(1) That recital in sales contract, 
that note was part of purchase price 
of goods, was not a(2^’antageous to 
seller did not render contract am¬ 
biguous regarding whether note was 
for liquidated damages.—Rogers v. 
Clayton, 115 So. 106, 149 Miss. 47. 

(2) Provision in contract for pur¬ 
chase of automobile that seller 
might retain, as liquidated damages, 
sum sufficient to cover cost of pre¬ 
paring and equipping car in case of 
buyer's breach, was for seller’s bene¬ 
fit.—Sidle V. Goldman, 162 A. E40, 
107 Pa,Super. 13. 

Involved nature of contract imma¬ 
terial 

Involved nature of provision for 
liquidated damages in contract for 
sale of flour was not invalid, where 
buyers did not Claim misunderstand¬ 
ing.—^International Milling Co. v. 
Heierson. 225 N.W, -218, 65 S.D. 139. 

Provlsiott held definite 

Where contract for sale of goods 
on consignment provided that con¬ 
signee should handle consignor’s line 
exclusively and that consignor, at its 
option, could terminate the contract 
on consignee's violation of any of 
contract provisions, and also provid¬ 
ed for consignee’s payment to con¬ 
signor of ten per cent of net cost 
value of unsold articles returned by 
consignee, in case of consignor’s ter¬ 
mination for consignee’s breach, as 
liquidated damages, provision for 
liquidated damages was not so vague 
and indefinite as to render it inoper¬ 
ative.—C. H. Mountjoy Parts Co. v. 
Perfect Circle Co., Tex.Civ.App., 119 
S.W.2d 18S, error dismissed. 

Blasiks in clause 

Clause relating to liquidated dam¬ 
ages in contract for sale of land, 
was nugatory where amount was 
left blank.—Elwood v. Smith, 139 A. 


900, 104 X.J.Law 24S, affirmed 143 A. 
916, 105 N.J.Law 236. 

9. Ga.—Tuten v. Morgan, 127 S.E. 
143, 160 Ga. 90. 

Ill.—Giesecke v. Cullerton, 117 N.E. 
777, 280 Ill. 510, reversing 203 Ill. 
App. 2S7. 

Iowa.—Elzy v. Waterloo, C. P. & N. 
Ry. Co., 183 N.W. 37S, 193 Iowa 
330, petition overruled 1S4 N.W. 
745, 193 Iowa 330. 

N.D.—Halstead v. Missouri Slope 
Land & Investment Co., 184 N.W. 
2S4, 48 N.D. 220. 

Tenn.—City of Nashville v. Nash¬ 
ville Traction Co., 220 S.W. 1087, 
142 Tenn. 475. 

Tex.—Southern Plow Co. v. Dunlap 
Hardware Co., Civ.App., 236 S.W, 
765. 

Wash.—Smith v. Lambert Transfer 
Co., 187 P. 362, 109 Wash. 529. 

10. U.S.—Sorensen v. U. S., 51 Ct. 
Cl. 69. 

11. Ill.—Giesecke v. Cullerton, 117 
N.E. 777, 280 Ill. 510, reversing 
203 IlLApp. 287. 

12. U.S.—U. S. V. Bethlehem Steel: 
Co.. 27 S.Ct. 450, 205 U.S. 105, 51 
L.Ed. 731—In re Standard Com¬ 
position Co., D.C.Mich., 23 F.Supp. 
391—Sorensen v. U, S., 51 Ct.Cl. 69. ; 

Ariz.—Weatherford v. Adams, 251 P. j 
453, 31 Ariz. 187. I 

Cal.—Dyer Bros. Golden West Iron | 
Works V. Central Iron Works, 189 
P. 446, 182 Cal. 588. 

Ind.—^Beiser v. Kerr, App., 20 N.E. 
2d 666—Calvert v. Price, 145 N.E. 
558, 82 Ind. App. 250—Tudor v. 

Beath, 131 N.E. 848, 76 Ind.App. 
526. 

Iowa.—^Elzy v. Waterloo, C. P. & N. 
Ry. Co., 183 N.W. 378, 193 Iowa 
330, petition overruled 184 N.W. 
745, 193 Iowa 330—Brown v. Ver- 
zani, 164 N.W. 601, 181 Iowa 237. 
Me.—Maybury v. Spinney-Maybury 
Co-, 120 A- 611, 616, 122 Me. 422, 
citing Corpus Juris. 

Miss.—Shields v. Early, 96 So. 839, 
132 Miss. 283. 

Mo.—Yerxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 288 
S.W. 20, 315 Mo. 927. 
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I N.T.—Richards v. Edick, 17 Barb. 
I 260—Adler v. Doherty, 240 N.Y.S. 
i 78, 136 Misc. 11. 

' N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620. 

Or.—Manley Auto Co. v. Jackson, 237 
P. 982, 115 Or. 396. 

Pa.—^Vrooman v. Milgram, 188 A. 

538, 124 Pa.Super. 145. 

S.D.—Harden v. Richards, 171 N.W. 
89, 41 S.D. 415. 

Tex.—Langever v. R. G. Smith & 
Co., Com.App., 278 S.W. 178, re¬ 
versing R. G. Smith & Co. v. Lang¬ 
ever, Civ.App., 261 S.W. 4 50—Sand¬ 
ers Nursery Co. v. J. C. Engelman, 
Inc., Com.App., 109 S.W.2d 1131, 
conforming to 96 S.W.2d 68, 128 
Tex. 102, reversing, Civ.App., 59 
S.W.2d 954—Schwarz v. Lee, Civ. 
App., 287 S.W. 519. ■ 

Utah.—Croft v. Jensen, 40 P.2d 198, 
86 Utah 13. 

Wis.—Grant Marble Co. v. Marshall 
& Ilsley Bank, 165 N.W. 14, 166 
Wis. 547. 

17 C.J. p 938 note 72. 

TJuimportaut 

Whether parties named stipulated 
sum for breach of a penalty or liqui¬ 
dated damages is unimportant.— 
Lackawanna Boiler & Grate Co. v. 
Lee Coal Storage Co., 139 A. 315, 290 
Pa. 561—Gross v. Exeter Mach. 
Works, 121 A. 195, 277 Pa. 363. 

Interchangeable 

The terms “penalty” and “liqui¬ 
dated damages” are freely inter¬ 
changeable, as respects determina¬ 
tion of the intention of parties using 
them,—^Whiteside v. Rocky Moun¬ 
tain Fuel Co., C.C.A.C 0 I 0 ., lOl F.2d 
765, certiorari denied 59 S.Ct. 1038, 
307 U.S. 640, 83 L.Ed. 1521. 

Building and construction contract 
The rule is applicable to building 
and construction contracts.—^Ward v. 
Hudson River Bldg. Co., 26 N.E. 256, 
125 N.Y. 230—9 C.J. p 7l5 note 70. 

13. Cal.—Dyer Bros. Golden West 
Iron Works v. Central Iron Works, 
189 P. 445, 182 Cal. 588. 

Ind.—Tudor v. Beath, 131 N.E. 848, 
76 Ind.App. 526. 

Iowa.—Elzy v. Waterloo, C. F. & N. 
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from the instrument.Neither the term ‘'penal¬ 
ty” nor the term “liquidated damages” need be em- 
ployed/5 but the failure of the contract to desig¬ 
nate a provision as stipulated or liquidated dam¬ 
ages may be a circumstance to consider in con¬ 
struing the contract.!® 

The parties cannot change the nature of a sum 
intended as a penalty by declaring it to be liquidat¬ 
ed damages;!-'^ and if a provision in a contract 
fixing damages is in the nature of things a pen¬ 
alty no expression in the agreement that it should 
be otherwise regarded will be controlling, since the 
parties cannot, by their agreement so to do, change 
that which is by nature a penalty into liquidated 
damages.!-^ So a sum denominated "liquidated 
damages” by the parties may nevertheless be held 
to be a penalty,as where it appears from the 
whole contract that the sum stipulated was in¬ 
tended as a penalty,20 or that the term was used ill 
advisedly and does not express the real intention 
of the parties.2i However, an express statement 
that a provision is for liquidated damages is enti¬ 
tled to weight as indicative of the intention of the 
parties, 22 and must be accepted until it is shown 


that the provision is for a penalty.2^ The rules 
of language are ignored and the expressed intent 
of the parties that a stipulated amount be consid¬ 
ered as liquidated damages is mafle to give way to 
the equity of the particular case only where the 
damages may be readily computed and the stipu¬ 
lated damages, so called, are largely in excess of 
the actual damages,2‘i or where a strict construc¬ 
tion of the language used would work absurdity 
or oppression.25 The use of the word "penalty” is 
not necessarily determinative of the real legal ef¬ 
fect of the provision and where it Is used it 
must be ascertained from a consideration of the 
nature of the agreement whether there was an ac¬ 
tual intent to prescribe a penalty; that is, an intent 
to determine and define the liability in the case of 
a breach of the contract without any reference to 
the actual damage likely to be sustained. 2 7 So, al¬ 
though the word "penalty” is used, the sum so 
termed may be deemed liquidated damages,28 as 
where the sum named is reasonable and the actual 
damages are uncertain in amount and difficult to 
prove.2® However, the courts are reluctant to con¬ 
strue as liquidated damages a sum expressly called 


Ry. Co., 183 N.W. 378, 193 lowa^ 
330, petition for rehearing- over- ! 
ruled 184 N.W. 745. 198 Iowa 330. 
Mo.—Jennings v. First Nat. Bank, 
30 S.W.2d 1049, 225 Mo.App. 232. 

14. Mass.—Smith v. Bergengren, 26 
N.E. 690, 153 Mass. 236, 15 L,.R.A, 
768. 

17 C.J. p 939 note 73. 

15. U.S.—United Eng:ineering, etc., 
Co. V. U. a, 47 Ct.Cl. 489. 

Iowa.—Shockley v. Paul Davis Dry 
Goods Co., 205 N.W. 966, 260 Iowa 
1094. 

16. U.S.—^Alioto V. Pederson, Cal., 
259 F. 856, 170 C.CA. 656. 

17. Ala.—Cortner v. Anderson, Clay¬ 
ton & Co., 144 So. 443, 225 Ala. 
575. 

18. Cal.—Wright v. Rodgers, 243 P. 
866, 198 Cal. 137. 

19. Ind.—Calvert v. Price, 145 N.E. 

558, 82 Ind.App. 250—^Tudor v. 

Beath, 131 N.E. 848, 76 Ind.App. 
526. 

Iowa.—Independent School Dist. of 
Manchester v. Dudley, 192 N.W. 
261, 195 Iowa 398—Holt v. Doty, 
187 N.W. 550, 193 Iowa 582. 

Ky.—^Real Estate & Mortgage Co. of 
Louisville v. Duke, 65 S.W.2d 81, 
251 Ky. 385. 

Mich.—Davidow v. Wadsworth Mfg. 
Co.. 178 N.W. 776, 211 Mich. 90, 12 
A.L.R. 605. 

Mo.—Sylvester Watts Smyth Realty 
Co. V. American Surety Co. of 
New Tork, 238 S.W. 494, 292 Mo. 
423—Christopher & Simpson Archi¬ 
tectural Iron & Foundry Co. v. E. 


A. Steininger Const. Co., 205 S.W. 
278. 200 Mo.App. 33. 

N.Y.—^Ayers v. Houston, 183 N.Y.S. 
808, 193 App.Div. 145—^Norris v. 
McMechen, 236 N.Y.S. 486, 134 

Misc. 866. 

S.D.—Harden v. Richards, 171 N.W. 
89, 41 S.D. 415. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 66 S.W. 
2d 509, error granted—^Middleton 
v. Moore. CiwApp., 289 S.W. 1045 
—Bowden v. Southern Rock Island 
Plow Co., Civ.App., 206 S.W. 124. 
17 C.J. p 939 note 75. 

20. Ind.—Calvert v. Price, 145 N.E. 
558, 82 Ind.App. 250. 

Ky.—^Real Estate & Mortgage Co. of 
Louisville v. Duke, 65 S.W-2d 81, 
251 Ky. 385. " 

21. Wis.—^Keachie v. Starkweather 
Drainage Dist., 17G N.W. 236, 168 
Wis. 298. 

22. Ind.—Beiser v. Kerr, App., 20 
N.B.2d 666. 

Iowa.—^Elzy v. Waterloo, C. F. & N. 
Ry, Co., 183 N.W. 378, 19S Iowa 
330, petition overruled, 184 N.W. 
745, 193 Iowa 330. 

S.D.—First Loan & Trust Co. v. 
Schanche, 202 N.W, 390, 48 S.D. 
86 , 

17 C.J. p 940 note 78. 

23. Tex.—^Pippin Bros. v. Thomp¬ 
son, Civ.App., 292 S.W. 618. 

17 C.J. p 940 note 79. 

24. Wis.—Sheffield-King Milling Co. 
V. Jacobs, 175 N.W. 796, 170 Wis. 
389. 


25, Iowa.—McMurray v. Faust, 276 
N.W. 95, 224 Iowa 50. 

N.Y.—Seidlitz v. Auerbach, 129 N.E. 
461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7. 

20. Ariz.—Miller Cattle Co. v. Mat- 
tice, 298 P. 640, 38 Ariz. 180. 

Tex,—Middleton v. Moore, Civ,App., 
289 S.W. 1045. 

27. Cal.—Dyer Bros, Golden West 
Iron Works v. Central Iron Works, 
189 F. 445, 1S2 Cal. 588. 

28. Ala.—Cortner v. Anderson, 
Clayton & Co., 144 So. 443, 225 
Ala. 575. 

Cal.—Dyer Bros. Golden West Iron 
Works V. Central Iron Works, 237 
P. 386, 72 Cal. App. 202—Hanlon 
Drydock & Shipbuilding Co. v. G. 
W. McNear, Inc., 232 P. 1002, 70 
Cal. App. 204. 

Ind.—Tudor v, Beath. 131 N.E. 848, 
76 Ind.App. 526. 

Iowa.—McMurray v. Faust, 276 N. 
W. 95, 224 Iowa 50. 

Pa.—Stewart v. Turner, 67 Pa-Super. 
255. 

Wis.—Grant Marble Co. v. JVIarshall 
& Ilsley Bank, 165 N.W. 14, 166 
Wis. 547. 

17 C.J. p 939 note 76. 

29. U.S.—Six Cos. of California v. 
Joint Highway Dist- No. 13 of 
California, D.C.CaL, 24 P.Supp. 
346, affirmed, G.C.A,, 110 P.2d 620, 
certiorari granted Six Companies 
of California v. Joint Highway 
Dist. No. 13 of State of Califor¬ 
nia, 61 S.Ct. 36, reversed on other 
grounds 61 S.Ct. 186. 
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penal and, while such language is not conclu¬ 
sive, it does indicate the intention of the parties 
and a sum so designated will be held to be such, 
unless that construction is overcome by very clear 
evidence of an intention to the contrary.32 In 
some jurisdictions, since such a designation can¬ 
not have been intended to disguise the true nature 
of the stipulation, it is frequently regarded as 

controlling.^^ 

Forfeit, The use of the words “forfeit,"’ “for¬ 
feiture,” “forfeit and pay,” etc,, is not conclusive 
as to the character of the stipulation,but it is 
to be construed according to its true intent as a 
provision for a penalty or for liquidated dam- 
ages.2'^ Where a printed provision in a contract 
provides for “forfeiture” of a certain sum, and the 
words “as liquidated damages” are interlined in 
handwriting, the contract will be construed as if 
“liquidated damages” only had been written.^^ 

§ 106. - Stipulations against Delay in 

Performance 

Stipulations for stated amounts to be paid as dam¬ 


ages for delay in performance are usually construed as 
for liquidated damages, especially in building and con¬ 
struction contracts; but where the facts are such as 
clearly to show the provision to be for a penalty it will 
be so held. 

Where a party has defaulted in the performance 
of some contract involving a stipulation of for¬ 
feiture in case of a failure in timely performance, 
the courts as a general rule construe the same as 
liquidated damages rather than as a penalty,un¬ 
less it can be seen from the evidence that the for¬ 
feiture is disproportionate to the breach.^O In 
general a sum of money in gross, to be paid for 
the nonperformance of an agreement, is considered 
as a penalty and not as liquidated damages.^^ 

Building and construction contracts. The ques¬ 
tion as to liquidated damages or a penalty very 
frequently arises under contracts for building, 
which provide a forfeiture of a certain amount for 
each day in which the work is delayed. The courts 
have usually construed such forfeiture clauses as 
liquidated damages rather than as a penalty,^ and 
this principally on the ground of the uncertainty in 


Iowa.—McMurray v. Faust, 276 N. 
W. 95, 224 Iowa 50. 

30. Wash.—W'ilbur v. Taylor, 282 
P. 65, 154 Wash. 282. 

31. Wash.—^Wilbur v. Taylor, su¬ 
pra. 

32. Wash.—^Wilbur v. Taylor, su¬ 
pra. 

17 C.J. p 940 note 77. 

33. KY.—^Ayers v. Houston, 183 IST. 
Y.S. 808, 193 App.Div. 145. 

34. Ariz.—Miller Cattle Co. v. Mat- 
tice, 298 P. 640, 38 Ariz. 180— 
Weatherford y. Adams, 251 P. 453, 
31 Ariz. 187. 

Ind-—Tudor v. Beath, 131 N.E. 848, 
76 Ind.App. 526. 

Mo —Jennings v. First Nat. Bank, 
30 S.W.2d 1049, 1052, 225 Mo.App. 
232, citing Corpus Juris. 

Tex.—Middleton v. Moore, Civ.App., 
289 S.W. 104 5. 

17 C.J. p 940 note 80. 

35. Ariz.—^Weatherford v. Adams, 
251 P. 453, 31 Ariz. 187. 

17 C.J. p 941 note 81. 

36- N.M.—Keinath, Schuster & 
Hudson V. Reed, 137 P. 841, IS N. 
M. 358. 

17 C.J. p 941 note 82. 

Forfeited 

The use of the word “forfeited,” 
unaccompanied by any qualifying 
or explanatory language, imports a 
penalty.—Brown-Crummer Co. v. W. 
M. Rice Const- Co., C.C.A.Tex., 285 
F. 673, certiorari denied 43 S.Ct. 520, 
262 U.S. 742, 67 L.Ed. 1210. 


37. D.C.—Sheffield v. Paul T. Stone, 
Inc., 98 F.2d 250, 68 App.D.C. 378. 

Tex.—Mathews v. Caldwell, Com. 
App., 258 S.W. 810, reversing Mat¬ 
thews V. Caldwell, Civ.App., 241 
S.W. 798. 

17 C.J. p 941 note 83. 

38. U.S.—Ann Arbor Bd. of Com¬ 
merce V. Security Trust Co., 
Mich., 225 F. 454, 140 C.C.A. 486. 

39. Mich.—Superior Steel Spring 
Co. V- New Era Spring & Special¬ 
ty Co., 184 N.W. 440, 215 Mich. 
594. 

R.I.—Wholey Boiler Works v. Lew¬ 
is, 123 A. 595, 45 R.I. 441. 

Tex.—City of San Antonio v. Friz¬ 
zell, Civ.App., 59 S.W.2d 881, er¬ 
ror granted. 

17 C.J. p 960 note 14. 

Stipulations held liquidated damages 

(1) In contract for government’s 
sale of vessels to be scrapped, stip¬ 
ulation for specified amount for each 
day’s delay in scrapping vessels 
held valid as providing liquidated 
damages, not penalty.—Boston Iron 
& Metal Co. v. U. S., C.C.A.Md., 55 
P.2d 126, certiorari denied 52 S.Ct. 
641, 286 U.S. 558, 76 L.Ed. 1292. 

(2) Earlier cases see 17 C.J. p 
960 note 14 [a], [b]. 

40. U.S.—^Alioto V. Pedersen, Cal., 
259 F. 856, 170 C.C.A, 656. 

Mo.—City of St. Louis v. Parker- 
Washington Co., 196 S.W. 767, 271 
Mo. 229, certiorari denied Park- 
er-Washington Co. v. City of St- 
Louis, 38 S.Ct. 11, 245 U.S. 651, 62 
L.Ed. 531. 

N.J.—218—220 Market Street Corpo¬ 
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ration v. Krich-Radisco, Inc., 11 Av 
2d 109, 124 N.J.Law 302. 

17 C.J. p 961 note 15. 

41. U.S.—Tayloe v. Sandiford, T>. 

C., 7 Wheat. 13, 5 L.Ed. 384. 

43. U.S.—Crescent Plumbing & 
Heating Co. v. U. S., SO Ct.Cl 742. 
Ark.—American Bank & Trust Co. 
V. Langston, 22 S.W.2d 381, ISO 
Ark. 643. 

N.J.—Commercial Inv. Co. v. Her¬ 
man, 131 A. 223, 98 N.J.Eq. 589. 
Or.—Star Sand Co. v. City of Port¬ 
land, 189 P. 217, 96 Or. 323. 

Pa.—Wells V. City of Philadelphia, 
112 A. 867, 270 Pa. 42. 

Tenn.—City of Bristol v. Bostwick, 
240 S.W. 774, 146 Tenn. 205. 

Tex.—Central Oil Development Co. 

V. Sinclair Oil & Gas Co., Civ. 
App,, 253 S.W. 328—Wright v. A. 
G. McAdams Lumber Co., Civ. 
App., 218 S.W. 571, modified on 
other grounds, Com.App., .234 S. 

W. 878. 

W.Va.—Parke v. Pence Springs Co., 
118 S.E. 508, 94 W.Va. 382. 

Wis.—Keachie v. Starkweather 
Drainage Dist., 170 N.W. 236, 168 
Wis. 298—Grant Marble Co. v. 
Marshall & Ilsley Bank, 165 N.W. 
14, 166 Wis. 547. 

9 C.J.. p 716 note 78—17 C.J. p 947 
note 20 [a] (2), (3), p 961 note 16. 
Prerequisite conditions 

Stipulated payment of stated 
amount per day for contractor's de-- 
lay in completion of construction 
can be considered “liquidated dam¬ 
ages” only if: First, anticipated 
damages were uncertain or difficult 
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calculating the damages claimed.'^s Where, how¬ 
ever, from a consideration of the contract, and the 
intention and circumstances of the parties, it can 
be determined that the agreement was really in¬ 
tended or should be construed as a penalty, the 
courts hsive not hesitated so to construe it,^-^ as 
where the damages incurred would not be difficult 
to ascertain and admeasure,or where the amount 
stipulated for is disproportionate to the presumable 
or probable damage/t6 Ordinarily, where a party 
stipulates to build in a particular manner within a 
given time, and, on failure, to pay a named gross 
sum, it will be considered a penalty.^It has even 
been held that where a building contract provides 
for completion by a certain date and names a 
sum to be paid by the contractor for each day^s 


; delay, the presumption i? that the sum named is a 
I penalty as distinguished from liquidated damages, 
I unless it is apparent that the actual damages arc 
I greater or will clf>sel\’ apprciximate the sum named, 
or that they are uncertain and difficult to ascer- 
i tainu^^ However, a blifuilation to pay a named 
f amount for given periods of time, as each day, 
week or month, the constniction is delayed beyond 
a specified time is ordinarily,*^'"^ although not al¬ 
ways,considered a provision for liquidated dam¬ 
ages. It has also been held that where delay will 
probably be attended with very little loss as com¬ 
pared with the sum mentioned in the contract, 
and the actual damages could probably be very 
easily ascertained, the court is inclined to the view 
that the parties intended to provide for a mere 


to prove; second, parties intended 
to liquidate them in advance; and 
third, amount is not disproportioned 
to presumable injury.—City of 
Bridgeport v. U. S. Fidelity & Guar¬ 
anty Co., 134 A. 252, 105 Conn. 11, 
92. 

Preestimate of loss 

Liquidated damages stipulated in 
construction contracts are not “pen¬ 
alties” but are preestimates of the 
loss occasioned by delay.—Ayres & 
Graves v. U. S., C.C.A.La., 95 F.2d 
502. 

43. U.S.—Wise v. U. S.. 39 S.Ct 

303, 249 U.S. 361, 63 L.Ed. 647, 
affirming 52 Ct.Cl. 400. 

Ark.—Indemnity Ins. Co. of North 
America v. City of Harrison, 54 
S.W.2d 692, 1S6 Ark. 590—Ameri¬ 
can Bank & Trust Co. v. Lang¬ 
ston, 22 S.W.2d 381, ISO Ark, 643. 
Ill.—^Weiss V. XT. S. Fidelity & Guar¬ 
anty Co., 132 N.E. 749, 300 Ill. 11. 
reversing 218 IlLApp. 640. 

Neb.—Edward E. Gustin & Co. v. 
Nebraska Bldg. & Inv. Co., 193 N. 
W. 269, 110 Neb. 241. 

W.Va.—Park v. Pence Springs Co., 
118 S.E. 508, 94 W.Va. 382. 

9 C.J. P 716 note 79—17 C.J. p 962 
note 17. 

Contracts to which rtae applied 

(1) Contract to commence drilling 
oil well by a certain time. 

Cal.—Starr v. Lee, 263 P. 376, 88 
Cal.App. 344. 

Tex.—Central Oil Development Co. 
V. Sinclair Oil & Gas Co., Civ. 
App., 253 SW. 328. 

(2) Contracts by municipalities 
for the erection, construction, or op¬ 
eration of public works. 

XJ.S.—Six Companies of California 
V. Joint Highway Dist. No. 13 of 
California, C.C.A.Cal., 110 P.2d 
620, affirming, D.C., 24 F.Supp. 

346, certiorari granted Six Com¬ 
panies of California v. Joint 
Highway Dist. No. 13 of State of 
California, 61 S.Ct. 36, and re¬ 


versed on other grounds 61 S.Ct. 
186. 

Or.—Star Sand Co. v. City of Port¬ 
land. 189 P. 217, 96 Or. 323. 

(3) Contract for construction of 
school building stipulating for an 
agreed per diem payment for delay. 
—City of Bristol v. Bostwick, 240 
S.W. 774, 146 Tenn. 205. 

(4) Contract for sale of franchise 
for pipe line wuth provision for per¬ 
formance of franchise and the fur¬ 
nishing of gas within stated time.— 
Fiscal Court of Franklin County v. 
Kentucky Public Service Co., 204 S. 
W. 77, 181 Ky. 245. 

(5) Contract for construction of 
drainage system.—Keachie v. Stark¬ 
weather Drainage Dist, 170 N.W. 
236, 168 Wis. 298. 

(6) Contract for construction of 
highway tunnel-—Six Companies of 
California v. Joint Highway Dist. 
No. 13 of California, C.C.A.CaL, 110 
F.2d 620, affirming, D.C., 24 F.Supp. 
346, certiorari granted Six Compa¬ 
nies of California v. Joint Highway 
Dist. No. 13 of State of California, 
61 S.Ct. 36, and reversed on other 
grounds 61 S.Ct 186. 

(7) Contract for erection of 
church building.—Garrett ■ v. Dod¬ 
son, Tex.Civ.App., 199 S.W. 675, er¬ 
ror refused. 

44. Ark.—Lasater v. Western Clay 
Drainage Dist, 8 S.W.2d 502, 177 
Ark. 997. 

Md.—Hammaker v. Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1385. 
N.C.—^West V. Higgs, Hardee & 
Laughingshouse, 93 S.E. 719, 174 
N.C. 214. 

9 C.J. p 717 note 80—17 C.J. p 962 
note 18. 

Stipulations held penalties 

(1) Uniform provision of defend¬ 
ant telegraph company’s money or¬ 
der form, used by sender of ten dol¬ 
lars, for five hundred dollars liabil¬ 
ity in case of failure to deliver tel- 
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egram promptly held unenforceable 
provision for “penalty.” rather than 
enforceable provision for “liquidat¬ 
ed damages.”—Miazza v. Western 
Union Telegraph Co., ITS S.E. 761, 
50 Ga.App. 521. 

(2> Provision, in contract for 
sale of flour, that, if buyer failed 
to file shipping instructions with 
seller within a certain time buy-er 
should pay seller an entry charge of 
twenty-five cents per barrel, was a 
penalty and void.—Russell MilhT 
Milling Co. v. McLean, 203 N-W. 
498, 48 S.D. 198. 

45. Neb.— Yant Const Co. v. Vil¬ 
lage of Campbell, 243 N.W. 77, 
123 Neb. 360. 

Okl.—U- S. Fidelity & Guaranty Co. 

V. Great Southwestern Petroleum 
Co., 222 P. 560, 97 Okl. 79. 

S.D.—Fitzgerald v. City of Huron, 
199 N.W. 775, 47 S.D. 533. 

46. Iowa.—Coen v. Birchard, 100 N. 

W. 48, 124 Iowa 394. 

Mo.—Zimmerman, v. Conrad, App., 74 
S.W. 139. 

47. U.S.—Tayloe v. Sandiford, D.C., 

7 Wheat 13, 5 L.Ed. 384. 

9 C.J. p 716 note 77. 

48. Pa.—Schmid v. Eppers, 17 Pa. 
Dist 1064. 

Cal.—Nash v. Hermosilla, 9 
Cal. 584, 70 Am.Dec. 676. 

Ill.—Weiss V. U. S. Fidelity & Guar¬ 
anty Co., 132 N.E. 749, 300 Ill. 11. 
reversing 218 IlLApp. 640. 

N.J.—Commercial Inv. Co. v. Her¬ 
man, 131 A, 223, 98 N.J.Eq. 589. 
Or.—Star Sand Co. v. City of Port¬ 
land, 189 P. 217, 9 6 Or. 323. 

Tenn.—City of Bristol v. Bostwick, 
240 S.W. 774, 146 Tenn. 205. 

Tex.—Garrett v. Dodson, Civ.App., 
199 S.W. 675, error refused. 

50 . N.C.—^West v. Higgs, Hardee & 
Laughingshouse, 93 S.E. 719, 174 
N.C. 214. 
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penalty,"^ b::t that where the probable loss would 
be iniicli in excess of the amaimz mentioned in the 
contract the court is inclined to the view that liq¬ 
uidated damagres were intended to be provided for, 
especially where the acturd damag-es would be diiti- 
ciilt of ascertainment.^- 

A provision for a bonus to be paid for each day 
that deliver^" under a contract is completed pri- 
' or to a specified date is immaterial as to the con¬ 
struction of an agreement to pay compensation for 
delay after that date, the latter provision not being 
limited as to time.^^ Under some contracts, how¬ 
ever, provisions for compensation varying with 
the time of completion of the contract have been 
held to be neither penalties nor liquidated damages, 
but instead a method of providing extra compensa¬ 
tion for promptness and a standard of reduction 
of compensation on default in performance as to 
A provision for liquidated damages for 
specified delays is not to be construed as a penalty 
merely because the contract also provides for the 
suspension of such liquidated damages in case the 
party contracting for the construction of the build- 
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ing certifies that he was not damaged by the de¬ 
lay, 55 

§ 107. -- Difficulty of Measuring Damages 

The difficulty of the ascertainment of the actual 
damages which will accrue from a breach of the con¬ 
tract is Important in determining whether the provision 
is for liquidated damages or a penalty; ordinarily if 
damages are difficult to ascertain the provision will be 
construed as for liquidated damages and if they are not 
difficult to ascertain as one for a penalty. 

Difficulty in assessing the actual damages is of 
great importance in determining whether or iiot a 
provision is for liquidated damages,and is gener¬ 
ally a prerequisite for a provision for the payment 
of a stated amount as damages for breach of the 
contract being considered as liquidated damages in¬ 
stead of a penalty.5'^ A provision is more readily 
construed as for liquidated damages and not as 
for a penalty where the actual damages are diffi¬ 
cult of ascertainment or admeasurement.^^ Where 
the amount of actual damages is readily ascertain¬ 
able or can be made so, the courts will generally 
construe a stipulation for damages as being for a 
penalty,S9 unless, in some jurisdictions, it bears 


51. Wis.—Grant Marble Co. v. Mar¬ 
shall &. Ilsley Bank, 165 N.W. 14, 
166 Wis. 547. 

52. Wis.—Grant Marble Co. v. Mar¬ 
shall & Ilsley Bank, supra. 

53. U.S.—^b^orthwestern Terra Cot¬ 
ta Co. V. Caldwell, IN'eb., 234 F. 
491, 148 C.C.A. 207. 

54. Pa.—Boas v. City of Philadel¬ 
phia, 84 Pa.Super. 340. 

55. U.S.—MacDonald v. U. S., 74 Ct. 
Cl. 572. 

56. Ind,—Beiser v. Kerr, App., 20 
N.E.2d 666. 

Ohio.—Miller v. Blockberger, 146 N. 

E. 206. Ill Ohio St. 798. 

Or.—Secord v. Portland Shopping^ 
News, 269 P. 228, 126 Or. 218. 

Fa,—Vroomazi v. Milgram, 188 A. 
538, 124 Fa.Super. 145—Warfel v. 
Burkholder, No. 1, 29 Pa.Dist. 939, 
37 Lanc.D.Rev. 173—Graver v. 
Chamis & Galationos, 6 Pa-Dist. 
& Co. 731, 39 Lianc.I-r.Rev. 309. 

17 C.J. p 941 note 85. 

Surest test 

The surest test of liquidated dam¬ 
ages is whether the actual damages 
caused by the breach would be un¬ 
certain and difficult of proof and 
the sum stipulated appears to be 
reasonably comprehensive.—^Foran 
V. Wisconsin & Arkansas Lumber 
Co., 246 S.W, S48, 156 Ark. 346. 

57. U.S.—Electrical Products Con¬ 
sol. V. Sweet. C.C.A.C 0 I 0 .. 83 P.2d 
6. 

Conn,-—Politziner Bros. v. Vanetch, 
125 A. 630, 101 Conn. 265—Miller 


V. MacParlane, 116 A. 335, 97 

Conn. 299. 

Midi.—Ann Arbor Asphalt Const. 
Co. V, City of Howell, 198 N.WX 
195, 226 Mich. 647. 

58. D.C.—^Barnette v. Sayers, 289 
567, 53 App.D.C. 169. 

Neb.—Van Horn v. Ericson Lake 
Co., 203 N.W. 553, 554, 113 Neb. 
332, citing Corpus Juris. 

N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620. 

Pa.—Power Mfg. Co. v. Bellefonte 
Trust Co„ 13 -Pa.Dist, & Co. 321. 
Wis.—^Keehn v. Saxe, 261 N.W. 25, 
219 Wis. 84. 

17 C.J. p 941 note 86, 

50. U.S.—Boston Iron & Metal Co. 
V. U. S., C.aA.Md., 55 P.2d 126, 
certiorari denied 52 S.Gt. 641, 286 
U.S. 658, 76 L.Ed. 1292—In re Lib¬ 
erty Doll Co., D.C.N.Y., 242 F. 695. 
Ga.—Tuten v. Morgan, 127 S.E. 
143, 160 Ga. 90—^National Manu¬ 
facture & Stores Corporation v. 
Dekle, 173 S.E. 408, 48 Ga.App. 
515. 

Miss.—Jones v. Mississippi Farms 
Co., 76 So. 880, 116 Miss. 295. 
Neb.—Yant Const. Co. v. Village of 
Campbell, 243 N.W. 77, 123 Neb, 
360—Sunderland Bros. Co., v. Chi¬ 
cago, B. & Q. R. Co., 179 N.W. 
546, 104 Neb. 319, overruling mo¬ 
tion 177 N.W. 156, 104 Neb. 319. 
N.Y.—Seidlitz v. Auerbach, 129 N. 
E. 461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7—Jacob 
Glass, Inc. v. Banca Marmoresch, 
Blank & Co., Soc. Anon., 204 N. 
Y.S. 636, 122 Misc. 637. 
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N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620. 

Or.—Title & Trust Co. v. U. S. Fi¬ 
delity & Guaranty Co., 7 P.2d 
805, 138 Or. 467, affirming 1 P.2d 
1100, 138 Or. 467—Star Sand Co. 
V. City of Portland, 189 P. 217, 
96 Or. 323. 

Pa.—^Warfel v. Burkholder, No. 1, 2*9 
Pa.Dist. 939, 37 Lanc.L.Rev. 173. 
Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 109 S.W. 
2d 1131, conforming to 96 S.W.2d 
68, 128 Tex. 102, reversing, Civ. 
App., 59 S.W.2d 954—McCelvy v. 
Bell, Civ.App., 6 S.W.2d 390— 
Schwarz v. Lee, Civ.App., 287 S.W. 
519—Jones v. Mays, Civ.App.. 
248 S.W. 129—Southern Plow Co. v. 
Dunlap Hardware Co., Civ.App., 236 
S.W. 765—Bowden v. Southern 
Rock Island Plow Co., Civ.App., 206 
S.W. 124. 

17 C.J. p 943 note 87. 

Provisions for stipulated amounts 
held penalties 

(1) Contract for sale of corporate 
stock.—Edelstein v. Spielberger, 188 
N.Y.S. 723,-197 App.Piv. 262. 

(2) Contract for sale of trees.— 
J. C. Engelman, Inc., v. Sanders 
Nursery Co., Tex.Civ.App., 140 S.W. 
2d 500, error refused—Sanders Nur¬ 
sery Co. V. J. C. Engelman, Inc., Tex. 
Civ.App., 109 S.W.2d 1131, conform¬ 
ing to 96 S.W.2d 68, 128 Tex. 102, re¬ 
versing, Civ.App., 59 S.W,2d 954. 

(3) Contract for purchase of stock 
of millinery goods.—Fisher v. W’^ad- 
dell, 198 N.W. 972, 227 Mich. 339. 

(4) Contract for hauling coal 
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such proportion to the actual damages as to raise r 
the presumption it was arrived at by fair estima- j 
tion of the parties b^t if the actual damages 
are uncertain and incapable of exact ascertain¬ 
ment, difficult to determine with certaint}*, or are 
of a purely speculative character, and the contract 


furnishes no data for their ascertainment, the pro¬ 
vision, if reasonable and not disproportionate to 
the loss likely to be occasioned by the breach, con¬ 
sidered infra § 108, will, as a rule, be held to be 
one for liquidated damages.^^ In proportion there¬ 
fore as the difficulty of ascertaining the actual 


which provided for payment of stat¬ 
ed amount for time trucks should 
be idle.—Lackawanna Boiler & Grate 
Co. V. Lee Coal Storage Co., 139 A. 
315, 290 Pa. 561. 

Travelers checks 

Where defendant bank executed 
trust receipt for travelers checks 
issued and delivered by plaintiff bank 
for sale, provision obligating de¬ 
fendant to account therefor at cer¬ 
tain percentage of face value held 
not sustainable as provision for liq¬ 
uidated damages for loss of stolen 
checks, since damages were easily 
susceptible of determination, where 
some of stolen checks had been re¬ 
covered and canceled and others had 
been paid, while others were still out¬ 
standing,—Mellon Nat. Bank v. Citi¬ 
zens Bank Trust Co. of Camden, 
C.C.A.Ark., S8 P.2d 128, certiorari 
denied Citizens Bank & Trust Co. v. 
Mellon Nat. Bank, 58 S.Ct. 21, 302 

U.S. 702, 82 L.Ed. 542. 

60. Tex.—Bunnells v. Pruitt, Civ. 
App.. 204 S.TV'. 1017. 

61. U.S.—Boston Iron & Metal Co. 

V. U. S., C.C.A.Md., 55 F.2d 126, 
certiorari denied 52 S.Ct. 641, 288 

U.S. 558, 76 L.Ed. 1292—Ellis v. 
Simmons, C.C.A.Tex., 11 P.2d 596— 
In re Owl Drug Co., D.C.Nev., 12 
P.Supp. 431. 

A,la.—American Dist. Telegraph Co. 
of Alabama v, Roberts & Son, 122 
So. 837, 219 Ala. 595. 

Ariz.—Weatherford v, Adams, 251 P. 
453, 31 Ariz. 187. 

Ark.—Quaile & Co. v. William Kelly 
Milling Co., 43 S.W.2d 369, 184 
Ark. 717, 79 A.L.R. 183—McSpad- 
den V. Leonard, 251 S.W, 694, 159 
Ark. 193—^Kimbro v. Wells, 165 S. 

W. 645, 112 Ark. 126. 

Pla.—Poinsettia Dairy Products v- 
Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216. 

Ga.—National Manufacture & Stores 
Corporation v. Dekle, 173 S.E. 408, 
48 Ga.App, 515. 

Ill,—^Weiss V- U. S. Fidelity & Guar¬ 
anty Co., 132 N.E. 749, 300 Ill. 11, 
reversing 218 Ill.App. 640—Lu-Mi- 
Nus Signs V. Jefferson Shoe Stores, 
257 Ill.App. 150—Gibb v. Merrill, 
234 IILApp. 267. 

Ind.—Beiser v. Kerr, App., 20 N.B.2d 
666—^Dowd V. Andrews, 134 N.E. 
294, 77 Ind.App. 627. 

Iowa.—McMurray v. Faust, 276 N.W. 
95, 224 Iowa 50. 

Kan.—City of Topeka v. Industrial 
Gas Co., 11 P.2d 1034, 135 Kan. 
646, certiorari denied National, 


Surety Co. v. City of Topeka, 53 
S.Ct. 121, 2S7 U.S. 65S, 77 L.Ed. 
568. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. Jones, 75 S.W.2d 1057, 256 
Ky. 181—Indiana-Kentucky Nat¬ 
ural Gas Corporation v. City of 
Springfield, 69 S.W.2d 1025. 253 
Ky. 615—Louisville Gas & Electric 
Co. V. City of Louisville, 231 S. 
W. 909, 191 Ky. 797. 

Mich.—Superior Steel Spring Co. v. 
New Era Spring & Specialty Co,, 
184 N.W. 440, 215 Mich. 594. 

Neb.—Yant Const. Co. v. Tillage of 
Campbell, 243 N.W. 77, 123 Neb. 
360—Sunderland Bros. Co. v. Chi¬ 
cago, B. Q. R. Co., 179 N.W. 
546, 104 Neb. 219, overruling mo¬ 
tion 177 N.W. 156, 104 Neb. 319— 
Van Horn v. Ericson Lake Co., 203 
N.W. 553, 113 Neb. 332. 

N.J.—^Bonhard v. Gindin, 142 A. 52, 
104 N.J.Law 599. 

N.T.—Knoblauch v. Little Palls 
Dairy Co., 272 N.Y.S. 31, 241 App. 
Div. 910—Goldstein v. Harjes, 219 
N.Y.S. 715, 219 App.Div. 275— 

Dairymen’s League Co-op. Ass’n v. 
Holmes, 202 N.Y.S. 663, 207 App. 
Div. 429, affirmed 147 N.E. 171, 239 
N.Y. 503, reargument denied 147 
N.E. 210, 239 N.T. 596. 

Ohio.—Jones v. Stevens, 146 N.E. 
S94, 112 Ohio St. 43—Miller v. 

Blockberger, 146 N.E. 206, 111 Ohio 
St. 798. 

Or.—Star Sand Co. v. City of Port¬ 
land, 189 P. 217, 96 Or. 323. 

Pa.—Lackawanna Boiler & Grate Co. 
v. Lee Coal Storage Co., 139 A. 
315, 290 Pa. 561—Curran v. City 
of Philadelphia, 107 A, 636, 264 
Pa. 111. 

Tex.—Sanders Nursery Go. v. J. C. 
Engelman, Inc., 109 S.W.2d 1131, 
conforming to 96 S.W.2d 68, 128 
Tex. 102, reversing, Civ.App., 59 
S.W.2d 954—^Britton v. Cotton 
States Petroleum Co., Civ.App., 283 
S.W. 887—Pace v. Olvey, Civ.App., 
282 S.W. 940—Southern Plow Co. 

V. Dunlap Hardware Co., Civ.App., 
236 S.W. 765—Garrett v. Dodson, 
Civ.App., 199 S.W. 675, error re¬ 
fused—^Atwood V. Eagan, 134 S.W. 
765, 63 Tex.Civ.App. 659. 

Wash.—Hosier v. Woodell, 66 P.2d 
353, 189 Wash. 583. 

9 C.J. p 716 note 74. 

Oaimot be tiaated as a penalty 
A provision in an agreement to 
pay a stated sum in case of default 
cannot be treated as providing for 
a penalty, and not for liquidated 
damages, if at the time of the ex¬ 

667 


edition of the contract the daraagt^s 
which would result from its breach 
are uncertain, or their amount in¬ 
determinate.—Maggruder v, Poulton, 
Tex.Com.App., t'.tT S.W. 533, revers¬ 
ing Poulton v. ISilagruder, Civ.App., 
24 3 S.W. 512. 

Provisions held for liquidated dam- 
Tvges 

(1) Stipulation to pay stated 
amount for breach of contract to ex¬ 
change personal property and going 
business for Ian I. —Te.«?cllia v. Forres, 
Tex.Civ.App., 233 S.AV. 303. 

( 2 ) Stipulation for payment of 
stated amount on failure to drill oil 
well.—Schwarz v. Lee, Tex.Civ.App., 
2S7 S.W. 519. 

(3) Provision requiring utility’s 
payment of stated amount for breach 
of bond given to secure performance 
of gas franchises. 

Ark.—Cherokee Public Service Co. v. 

City of West Helena, 41 S.W.2d 

773, 1S4 Ark. 3S. 

Kan.—Kansas City v. Industrial Gas 

Co., 28 P.2d 968, 13S Kan. 755. 

(4) A bond to ovrners of adjoin¬ 
ing property to pay a certain sum if 
obligors did not build mill on their 
own property,—Learned v, Holbrook. 
170 P. 530, 87 Or. 576, affirmed 171 
P. 222, 87 Or. 576. 

(5) Stipulation in billboard adver¬ 
tising contract that on failure to pay 
rentals when due full amount was to 
become due and payable.—Langever 

V. R. G. Smith & Co., Tex.Com.App., 
278 S.W. 118, reversing R. G. Smith 
&: Co. V. Langever, Civ.App., 261 S. 

W. 450. 

(6) Clause of contract for purchase 
of railroad, providing that on failure 
to make installment payments pur¬ 
chaser’s rights should cease, and 
property revert to seller, moneys paid 
being held absolutely as liquidated 
damages, held made with view to fix 
damages for purchaser’s failure to 
perform, moneys paid being liquidat¬ 
ed damages and not penalty.—Jones 
V. Mississippi Farms Co., 76 So. SSO, 
116 Miss. 295. 

Bond set by court 

When mother, to obtain custody of 
child, gave bond conditioned on re¬ 
turn of child to father, it was held 
that, although amount of bond was 
set by court, if no appeal be tak¬ 
en and the decree acquiesced in, then 
it must be viewed as a contract; 
and, since the damages are uncer¬ 
tain and not able to be ascertained 
accurately, the amount of the bond 
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tlaniag'es by proof is greater or less where this dif¬ 
ficulty grows out of the nature of such damages, 
ill like proportion is the presumption more or less 
strong that the parties intended to fix the amount 
as liquidated damages.^- The rule is the same 
whether on account of the subject matter of the 
contract the damages would be uncertain and dif¬ 
ficult of ascertainment by pecuniar}’ standards, or 
whether the damages would be of doubtful recov¬ 
ery because of remoteness, as depending on ex¬ 
traneous circumstances, qj- might be difficult of 
ascertainment for the reason that the evidence of 
their extent is in the control of the defaulting par¬ 
ty-64 the uncertainty contemplated by the rule 
is an uncertainty as to the extent and amount and 
not as to the proper measure of daniages.^S How¬ 
ever, the difficulty of ascertainment of actual dam- 
a.ges is not conclusive of the construction of the 
contractnor, it is held in some jurisdictions, is 
the fact that the damages are not impossible or 
even difficult of ascertainment conclusive as show¬ 
ing the provision to be a penalty.®" 

Recital of uncertainty. The mere recital in a 
contract that, in consequence of the difficulty of as¬ 
certaining the injury which would result from a 
nonperformance, the parties agreed upon the sum 
as stipulated damages is not itself proof of the 
fact that there is such a difficulty,but it is per¬ 
suasive of that fact.®9 


Uncertainty of allocation. The fact that the al¬ 
location of the damages stipulated for is uncer¬ 
tain does not render the stipulation one for a pen¬ 
alty and not for liquidated damages."*^ 

Time of determination. Whether damages are 
difficult of ascertainment is to be determined from 
I the status of the parties when the contract was 
entered into, and not when it was broken.'^i 

§ 108. - Reasonableness of Provision 

In determining whether a stipulated sum payable on 
breach of a contract is liquidated damages or a penalty, 
the reasonableness of the amount provided must be con¬ 
sidered. If the amount provided for is reasonable, not 
disproportionate to the damages sustained, it may be 
considered as liquidated damages, but if it is unreason¬ 
able it will be construed as a penalty. 

In determining whether a stipulated sum payable 
on breach of a contract is to be considered as liq¬ 
uidated damages or a penalty the reasonableness 
of the amount provided for,'^2 including the rela¬ 
tion which the sum stipulated bears to the extent of 
the injuryjs and whether it violates the funda¬ 
mental rule of compensation,'^^ must be considered. 
In order that such a stipulation may be considered 
as a provision for liquidated damages and en¬ 
forced, the amount stated must be reasonable and 
not disproportionate to the probable damages;'^® 
and must have been based on the principle of just 
compensation,'^® and be such that it may fairly be 


will be considered as liquidated dam¬ 
ages and not a penalty.—State ex 
rel. Hooten v. Hooten, 1 Tenn.App. 
154. 

62. Mich.—Jaquith v. Hudson, 5 
Mich. 123. 

63. X.Y.—^Ward v. Hudson River 
Bldg. Co., 26 N.E. 256, 125 N.T. 
230. 

17 C.J. p 943 note 89. 

64. N.T.—Birdsall v. Twenty-Third 
St. R. Co., 8 Daly 419. 

65. Ky.—Fidelity & Deposit Co. of 
Maryland v. Jones, 75 S.W.2d 1057, 
256 Ky. 181. 

66. Wash.—Grand Union Laundry 
Co. V. Carney, 153 F. 5, 88 Wash. 
327. 

17 C.J. p 943 note 91. 

67. Tex.—Jones v. Mays, Civ.App., 
248 S.W. 129. 

68. Ala.—^Watts v. Sheppard, 2 Ala. 
425. 

69. N.T.—Greater New York Metal 
Box Co. V. Blachman, 192 N.Y.S. 
750. 

70. Ga.—Tuten v. Morgan, 127 S.E. 
143, 160 Ga. 90. 

71. Ark. —Kimbro v. Wells, 165 S. 
W. 645, 112 Ark. 126. ' 


Ohio.—Miller v. Blockberger, 146 N. 

E, 206, 111 Ohio St. 798. 

17 C.J, p 943 note 93. 

72, Ga.—^National Manufacture & 
Stores Corporation v. Dekle, 173 S. 
E. 408, 48 Ga.App. 515. 

Ky.—Fidelity & Deposit Co. of Mary¬ 
land V. Jones, 75 S.W.2d 1057, 256 
Ky. 181. 

Mo.—^Adams v. Luckaman, App., 256 
S.W. 103. 

Okl.—Lorraine Petroleum Co. v. 

Bartlett, 280 P. 286, 138 Okl. 8. 
Equitable coverage for losses 

In deciding -whether the sum fixed 
in the contract as the measure of 
damages for the breach thereof is a 
penalty or liquidated damages, the 
controlling question is whether the 
amount named will equitably cover 
the losses sustained by the breach 
and, when it does, it will be held to 
be liquidated damages and not a pen¬ 
alty.—^National Cash Register Co. v. 
Elfenbein, 20 Erie Co., Pa., 390. 

73. Ohio.—Jones v. Stevens, 146 N. 
E. 894, 112 Ohio St. 43. 

Pa.—Stewart v. Turner, 67 Pa.Super. 
255—Graver v. Chamis & Gala- 
tionos, 6 Pa.Dist. & Co. 731, 39 
Lanc.L.Rev. 308. 

Tex.—^Kelly v. Cochran County, Civ. 
App., 50 S.W.2d 848, reversed on 
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Other grounds 82 S.W.2d 641, 125 
Tex. 424. 

74. Ill.—Lu-Mi-Nus Signs v. Jef¬ 
ferson Shoe Stores, 257 Ill.App. 
150. 

75. U.S.—Electrical Products 

Consol. V. Sweet, C.C.A.Colo., 83 
F.2d 6. 

Conn.—Politziner Bros. v. Vanetch, 
125 A. 630, 101 Conn. 265—Miller 
V. MacFarlane, 116 A. 335, 97 Conn- 
299. 

Fla.—^Atlantic & Gulf Fertilizer Co. 
v. Mayo, 119 So. 513, 97 Fla. 1. 

Md.—^Hammaker v. Schleigh, 147 A. 
790, 157 Md. 652, 65 A.L.R. 1285. 

Miss.—Jones v. Mississippi Farms 
Go., 76 So. 880, 116 Miss. 295. 

N.Y.—^Wirth & Hamid Fair Book¬ 
ing V. Wirth, 192 N.E. 297, 265 N. 
T. 214, modifying 269 N.Y.S. 709, 
240 App-Div. 413. Motion granted 
and reargument denied 193 N.E. 
295, 265 N-T. 510—Dairymen's 

League Co-op. Ass’n v. Holmes, 202 
N.Y.S. 663, 207 App.Div. 429, af¬ 
firmed 147 N.E. 171, 239 N.Y. 503, 
reargument denied 147 N.E. 210, 
239 N.Y. 596. 

76. Mich.—Ann Arbor Asphalt 
Const. Co. v. City of Howell, 198 
N.W. 195, 226 Mich. 647. 
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allowed as compensation for breach of the con- 
tract.'^^ Subject to the requirements heretofore | 
stated, particularly those as to intent, see supra § i 
103, and as to difficulty or uncertainty in the as- [ 
certainment of the actual damages, see supra § i 


107, stipulations for specified amounts as (Liiii- 
ages, when reasonable in cliaracler, not excessive 
or otherwise dispropfjrtionate to the loss which 
may result from a breach, are to be regarded as 
for liquidated damages, not penalties and geii- 


Priuciple cannot be evaded 

Law aims at just compensation 
for injury resulting- from breach of 
contract, and parties will not be 
permitted to set aside such princi¬ 
ple by express stipulation for liqui¬ 
dated damages.—Fidelity & Deposit 
Co. of Maryland v. Jones, 75 S.W.2d 
1057, 256 Ky. 181. 

77- Ind.—Sterne v. Fletcher Ameri¬ 
can Co.. 181 N.E. 37. 204 Ind. 35. 
Kan.—Kansas City v. Industrial Gas 
Co., 28 P.2d 968, 138 Kan. 755. 
rairly related 

The sum stipulated must be fair¬ 
ly related to actual damages ordi¬ 
narily suffered in like circumstanc¬ 
es.—Fort Dodge Co-op. Dairy Mar¬ 
keting Ass’n V- Ainsworth. 251 Isr.W. 
85, 217 Iowa 712. 

78, XJ.S.—Kothe v. R. C. Taylor 
Trust, Mass., 50 S.Ct. 142, 280 U. 
S. 224, 74 L.Ed. 382, reversing, C. 
C.A., R. C. Taylor Trust v. Kothe, 
30 F-2d 77, certiorari granted 
Kothe V. R. C. Taylor Trust, 49 
S.Ct. 348, 279 U.S. 830, 73 D.Ed. 
980—Consolidated Flour Mills Co. 
V. File Bros. Wholesale Co., C.C.A. 
Okl., 110 F.2d 926. 

Ala.—^World’s Exposition Shows v. B. 
P. O. Elks, No. 148, 186 So. 721, 237 
Ala. 329. 

Ark.—Quaile Sc Co. v. William Kel¬ 
ly Milling Co., 43 S.W.2d 369, 184 
Ark. 717, 79 A.L.R. 183. 

Fla.—Southern Menhaden Co. v. 

How, 70 So. 1000, 71 Fla. 128. 

Ill.—Lu-Mi-Nus Signs v. Jefferson 
Shoe Stores, 257 IlLApp. 150. 

Ind.—Beiser v. Kerr, App., 20 N.E.2d 
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Mich.—New Prague Flouring Mill 
Co. V. Hewett Grain & Provision 
Co. of Escanaba, 196 N.W. 890, 
226 Mich. 35. 

Neb.—Xant Const. Co. v. Village of 
'Campbell, 243 N.W. 77, 123 Neb. 
360. 

N.X.—^King Midas Mill Co. v. Mon- 
tauk Wholesale Grocery Co., 276 
N.Y.S. 357, 243 App.Div.'173--Gold- 
stein V. Harjes, 219 N.Y.S. 715, 219 
App.Div. 275—Hackenheimer v. 
Kurtzmann, 192 N.Y.S. 181, 198 

App.Div. 691—In re Erlich Estates, 
265 N.Y.S. 324, 147 Misc. 468— 
Simon V. Linden, 176 N.Y.S. 491, 
107 Misc. 340, affirming Simon v. 
Linder, 176 N.Y.S. 257, 106 Misc. 
387, and affirmed 179 N.Y.S. 951, 
190 App.Div. 899. 

Ohio.—Jones v. Stevens, 146 N.E. 
894, 112 Ohio St. 43—Miller v. 

Blockberger, 146 N.E. 206, 111 Ohio 
St, 798. 


Okl.— Lorraine Petroleum < ’o. v. 

Bartlett, 280 P. 2&6, Okl. S. 
Pa.—L. Loewy & Son v. Husin. 2 Pa. 
Dist. & Co. 357, 3S Lane. L.Rev, 
197. 

S.D.—International Milling Co. v. 
Reierson, 225 N.W. 21S, 55 S.D. 
139. 

Utah.—Bramwell Inv. Co. v, Uggla, 
16 P.2d 913, 81 Utah 85—Thoma.s 
V. Foulger, 264 P. 975, 71 Utah 
274. 

Wash.—^Mo.sler v. Woodell, 66 P.2d 
353, 189 Wash. 583—Bishop v. T. 
Ryan Const. Co., ISO P. 126, 106 
V/ash. 254. 

9 C.J. p 716 note 75. 

Measure for computation 

Clause in lease, entitling lessor to 
recover rent reserved, less rental 
value of premises, for residue of 
term after filing of bankruptcy pe¬ 
tition, held agreement on part of 
tenant to pay as liquidated damages, 
in event of specified breach, amount 
equal to difference between present 
fair value of remaining rent due 
under lease and present fair rental 
value of premises for balance of 
term and not unenforceable as a 
penalty.—Irving Trust Co. v. A. W. 
Perry, Inc., N.Y., 55 S.Ct. 150, 293 
U.S. 307, 79 L.Ed. 379, affirming, C. 
C.A., In re Outfitters* Operating Re¬ 
alty Co., 69 P.2d 90, followed in 
Irving Trust Co. v. Bowditch, 55 S. 
Ct. 151, 293 U.S. 311, 79 L.Ed. 382, 
affirming, C.C.A., In re Sarnoff-Irv- 
ing Hat Stores, 71 F.2d 1015, cer¬ 
tiorari granted Irving Trust Co. v. 
Bowditch, 55 S.Ct. 89, 293 U.S. 545, 
79 L.Ed. 649. 

Delay in performance 

(1) Fifty dollars a day held rea¬ 
sonable liquidation of damages, as 
stipulated in contract, for delay in 
constructing city water supply tun¬ 
nel.—City of Reading v. U. S. Fidel¬ 
ity & Guaranty Co., D.C.Pa., 19 F. 
Supp. 350. 

(2) Fifty dollars as liquidated 
damages for each day’s delay in 
completion of construction of a city 
reservoir of large size is not so un¬ 
reasonable as to be void as for a 
penalty.—^Walsh Const. Co. v. City 
of Cleveland, D.C.Ohio, 271 F. 701, 
affirmed, C.C.A., City of Cleveland 
v. Walsh Const. Co., 279 F. 57. 

(3) Provision for thirty dollars 
damages for each day's delay in 
completing school building, not be¬ 
ing unreasonable, fixed measure of 
damages for breach.—National Loan 
& Exchange Bank of Greenwood v. 
Gustafson, 154 S.E. 167, 157 S.C. 221. 


Full contract price 

\Vli«'re a contract hi‘tween a mil¬ 
itary school and the parent of a 
student providtjd for payment of the 
amount agreed upon for tuition and 
board, even though the student 
should withdraw, such provision 
cannot be treated as a penalty.— 
Peirce v. PeaccK'k Military College, 
Tex.Civ.App., 220 S.W. 191. 

Provisions held not for penalties 

(1) Guaranty of two hundred fifty 
dollars on other party’s agreement 
to furnish talent for Chautauqua.— 
Jones V. Stainton, 166 N.W. 966, 
200 Mich. 694. 

(2) One thousand dollars for the 
failure of a public service corpora¬ 
tion to extend gas mains in the 
highways of a town when required 
to do so.—Towm of North Hemp¬ 
stead V. Public Service Corporation 
of Long Island, 192 N.Y.S. 518, 20 
App.Div. 44. 

(3) Fifty thousand dollars pro¬ 
vided m bond as liquidated dam¬ 
ages for public utility's failure to 
carry out ordinance granting gas 
franchise.—Kansas City v. Industri¬ 
al Gas Co., 28 P.2d 968, 138 Kan. 
755. 

(4) Where amount due on default 
in delivering skins under compro¬ 
mise agreement was less than 
amount originally claimed by plain¬ 
tiff, it w^as not a penalty as respects 
its excess over contract value of 
skins undelivered.—^Jonas & Naum- 
burg Corporation v. Adu Tirdznieci- 
bas Un Rupniecibas Akciju Sabie- 
driba “Michlin Un Deli,” 222 N.Y.S. 
446, 220 App.Div. 653. 

(5) Contract entered into by man¬ 
ufacturing concerns to protect 
themselves against demands of 
their employees, which provided for 
a common fund to wffiich each of the 
parties contributed, to be distrib¬ 
uted, upon breach of the contract 
by any of the parties, to the others 
as damages in proportion to the 
gross business done by them, pro¬ 
vided for liquidated damages, and 
not a penalty.—Dyer Bros. Golden 
"West Iron Works v. Central Iron 
Works, 189 P. 445, 182 Cal. 588. 

(6) Contract of employment from 
month to month at a certain amount 
a month plainly contemplated that 
wages earned should be paid month¬ 
ly, and employer would have no- 
right to withhold such payment 
when due on a theory of a possible 
breach of contract by the employee,, 
and therefore a clause providing 
that the employee, a sauce cook,. 
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erallv it is only whc:: 



the s:iyt:h.:ed j liquidated dam; 
; the r.ruhabie j yanies to be a 
,Itv and r.c: as ^ or where it is 


ages, although designated by the 
provision for liquidated damages, 
obvious that the principle of com- 



Wtjiit "HI irtr kf‘, u'i.s not 'unr'-'u.- 


ahy* as a praalty.—v. Wu:- 
dorf-A.-tuiaa Holt-l Co., lie X.Y.S. 

Api<.DiV. 4. 

(7) Provision for twenty-five 
thousand dollars as liquidated dair:- 
fi^^s for failure to alude arbAration 
award determining' rights of sole 
devisees to estate ^vorth between 
two hundred thousand and three 
hundred thousand dollars.—Fergu¬ 
son V. Ferguson, Tex.Civ.App., 110 
S.tV.fd 101€. 

Bid based oa liciaidated damage pro- 
■ylsioa 

(1) Where sum specified in con¬ 
tract for repair of oil tanker as 
stipulated damages for delay in 
completing repairs was written into 
specifications by owner, and on faith 
thereof contractor tendered its bid, 
owner could not question reason¬ 
ableness of amount.—Hanlon Drv- 
dock & Shipbuilding Co. v. G. "W. 
MeXear, Inc., :i32 P. 1002, 70 Cal. 
App. 204. 

<2) In such case it will be as¬ 
sumed as against the owner that 
sum stipulated was honestly ar¬ 
rived at on a fair basis, and as rep¬ 
resenting reasonable amount of 
damage owner believed it would 
suffer, and was in good faith in¬ 
serted in contract.—Hanlon Brydock I 
& Shipbuilding Co. v. G. W. AEcNear, i 
Inc., supra. 

Gooperative marketing agreement 

(1) Damages for breach of mar¬ 
keting contract, based on amount of 
produce sold to others than asso¬ 
ciation.—Brannan v. Ohio Poultry 
Producers" Co-op. Ass'n, 162 X".B. 
453, 27 Ohio App. 426. 

(2) Damages of twenty-five cents 
per bushel for wheat sold contrary 
to member’s contract with growers’ 
association.—Nebraska Wheat Grow¬ 
ers" Ass’n V. Smith, 212 N.W. 39, 
115 Neb. 177. 

Bease or rental contract 

(1) Provision for liquidated dam¬ 
ages in amount of the cost of re¬ 
pairs made for tenant.'—Ridley v. ^ 
Sudbrink, 172 N.X.S. 5l7, 105 Irlise. 
52. 

(2) Lease provision requiring les¬ 
see to pay rent if he abandoned or 
forfeited premises.—Erickson v. O"- 
Leary, 273 P. 414, 127 Kan. 12, 

(3) Provision for forfeiture of 
five thousand dollars deposit in case 
of breach of lease for fifteen years 
for an aggregate rental of seventy- 
six thousand five hundred dollars.— 
Smith V. Lambert Transfer Co., 187 
P. 362, 109 Wash. 529. 


, t 1 > Ss-Vf.mtecn thousand dollars a.s 
.I'iii. Jab-d damagtj-s to lessor on ter- i 
ton of for Afcst-v’s de¬ 

fault in puy.ng rent held reasonable 
, and not invalid as enforcing a “pen- 
: alty,” wh^re lease was for twenty 
‘ yt-ars annual rental of seven¬ 

teen ihuusand d‘:dlar.='.—Burns Trad- 
I ing Co. V. Welborn, CC.A.Colo., SI 
F.2d 6'31, 100 A.L.R. 2S5, certiorari 
d»*nied Welborn v. Burns Trading 
Co., 56 S.Ct. 938, 29S U.S. 672, SO L. 

, Ed. 13 j4. 

(5) Two thousand five hundred 
; dollars is not prima facie unreason- 
; able as liquidated damages for fail- 
i ure to pay thirtj'-one thousand eight 
i hundred dollars rent.—Jennings v. 

1 First Xat. Bank. 30 S.W,2d 1049, 
i 225 Mo.App. 232. 

I (6) Stipulation, in contract for | 
j installation of Neon sign, that on 
i default of monthly payment for use 
I of sign all payments should become 
I due and owner could repossess, 

I where sign was particularly made 
! for user, could not be used by any 
one else, and was of little value as 
salvage.—Mosler v, Woodell, 66 P. 

! 2d 253, 189 Wash. 583. 

1 (7) Contract authorizing ‘‘owner” 

I to retake parcel carrier system in- 
{stalled in “user’s” store and pre¬ 
cipitate future payments.—Lamson 
Co. V. Elliott-Taylor-Woolfenden 
Co., C.aA.Mich., 25 P.2d 4, 58 A.L. 
B. 295. 

(S) Amount due owner of cash 
carrier sj’Stem installed in user"s 
store, less percentage, stipulated as 
damages for breach of contract.—In 
re Erlich Estates, 265 N.Y.S. 324, 
147 Hisc. 46S. 

3Sefraining from business 

(1) Ten thousand dollars stipulat¬ 
ed damages for breach of contract 
not to enter into competitive busi¬ 
ness purchased for ten thousand 
dollars half of which was good will, 
—Robbins v. Plant, 297 S.W. 1027, 
174 Ark. 639, 59 A.L.R. 1128. 

(2) The sum of two thousand two 
hundred fifty dollars, specified in 
contract to sell restaurant for two 
thousand two hundred forty dollars 
as liquidated damages for vendors' 
breach of covenant not to engage 
in similar business within certain 
distance from restaurant for five 
years, held enforceable as “liquidat¬ 
ed damages,” and not unenforceable 
as exacting a “penalty."’—Beiser v. 
Kerr, Ind.App., 20 N.E.2d 66$. 

Sale or exchange of property 

(1) A stipulation of liquidated 
damages of one thousand five hun¬ 
dred dollars, payable by one failing 
to carry out an exchange of proper¬ 
ties valued at thirty thousand dol- 
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, lars and fourteen thousand dollars, 
re.spectively.—Dick v. Heisler, 198 N. 

^ W. 734, 184 Wis. 77. 

I (2> Provision for two thousand 
1 dollars liquidated damages by par- 
! ty breaching contract for sale of 
I land for fourteen thousand dollars. 
—Norris v. McMechen, 236 N.Y.S. 
4S6, 134 Misc. 866. 

(3) Provision for liquidated dam¬ 
ages of two thousand five hundred 
dollars for breach of contract to 
purchase land for sixty thousand 
dollars and providing that purchas¬ 
er should take possession at once 
and make improvements within six 
or seven months.—Irvin v. Lambert, 
Tex.Civ.App., 70 S.W.2d 49 5, error 
dismissed. 

(4) Three thousand dollars initial 
payment in a contract for the sale 
of seven hundred twenty acres ‘ of 
land for fifty-four thousand dollars, 
the greater part of which was on 
deferred payments extending over a 
period of eleven years.—Suter v. 
Mason, 227 S.W. 7S2, 147 Ark. 505. 

(5) Ten thousand dollars stipulat¬ 
ed damages for breach of contract 
of sale of two thousand seven hun¬ 
dred acres valued at one hundred 
thirty-five thousand dollars.—^Wil¬ 
liams V. Beasley, Tex.Civ.App., 300 
S.W. 193. 

(6) The provisions of contract for 
sale of flour which provided for 
liquidated damages of stated amount 
per barrel per day for each day 
from date of contract to date of 
termination, plus stated amount per 
barrel as cost of selling plus amount 
of decline per bushel in average 
market price. 

U. S.—Consolidated Flour Mills Co. 
V. Pile Bros. Wholesale Co., C.C. 
A.Okl., 110 F.2d 926. 

Ill.—Christian Mills v. Berthold 
Stern Flour Co., 247 Ill.App. 1. 

(7) Where as a result of the reg¬ 
ulations of the food administration 
there was no fluctuation in the price 
of flour, and contracts prepared by 
the administration provided, in 
event of buyer’s default, he should 
pay twenty-five cents per barrel as 
booking charge, the charge must be 
deemed liquidated damages.—Rock 

V. Keton, Tex.Civ.App., 229 S.W. 362. 
79. N.C.—Tobacco Growers’ Co-op. 

Ass'n V. Jones, 117 S.E. 174, 185 
N.C. 265, 33 A.L.R. 231. 

Tex.—^McElroy v. Danciger, Civ. 

App., 241 S.W. 1098. 

Wis.—Dick v. Heisler, 198 N.W. 734, 
184 Wis. 77—^Dekowski v. Stach- 
ura. 185 N.W. 549, 176 Wis. 154— 
Sheifield-King Milling Co. v. Ja¬ 
cobs, 175 N.W. 796, 170 Wis. 389. 
17 C.J. p 945 note 3. 
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fiensation lias been disrc\^arded.'^® i nr- 

On the other hand where the provisiV^n for liq- ' 
iiidated damages is unreasonable as compared with 
the amount of actual damages which will be sus- tt: 
taiiied, the provision is to be regarded as a pen- , pe 
aIty,Sl or, more accurately, that where the sum ' ag 




To shock moral sense 

Provision for liquidated damages, 
if not so excessive as to shock mor¬ 
al sense, will be enforced, although 
court might interfere if damages 
were greatly disproportionate to ac¬ 
tual injury.—Xorris v. McMechen, 
23$ X.Y.S. ISl, 135 Misc. 361. 

80. U.S.—Detroit Edison Co. v. Wy¬ 
att Coal Co., C.C.A.W.Va., 1 F.2d 
788. 

Mich.—Central Trust Co. v. Wolf, 
237 N.W. 2$, 255 Mich. 8, 78 A.L. 
■R. 843. 

81. U.S.—Kothe v. R, C. Taylor 
Trust, Mass., 50 S.Ct. 142, 280 U. 
S. 224, 74 L Ed. 382, reversing, C. 

C.A., R. C. Taylor Trust v. Kothe, 
30 P.2d 77, certiorari granted 
Kothe V. R. C. Taylor Trust, 49 
S.Ct. 34S, 279 U.S. 830. 73 D.Ed. 
9S0—In re Diana Shoe Corpora- 
tion,^, C.C.A.N.y., 80 F.2d 827. 

D.C.—Hammett v. Ruby Dee Minar, 
Inc., 53 F.2d 144, 160 App.D.C. 2S6, 
certiorari denied Minar v. Ham¬ 
mett 52 S.Ct 200, 284 U.S. 682, 
76 D.Ed. 576. 

Ill.—^Waller v. Wilson, 282 IlLApp. 
418. 

Ky.—Fidelity & Deposit Co. of 
Maryland v. Jones, 75 S.W.2d 
1057, 256 Ky. 181. 

Mo.—Jennings v. First Nat. Bank, 
30 S.W.2d 1049, 225 Mo.App. 232 
—Black V. Emory, App., 275 S.W. 
48. 

Neb.—Sunderland Bros. Co. v. Chi¬ 
cago, B. & Q. R. Co., 179 N.W. 
546, 104 Neb. 319, overruling mo¬ 
tion 177 N.W. 156, 104 Neb. 319. 
N.Y.—Dairymen’s Deague Co-op. 
Ass’n V. Holmes, 202 N.T.S, 663, 
207 App.Div. 429, atSrmed 147 N. 

E. 171, 239 N.Y, 503, reargument 
denied, 147 N.E. 210, 239 N.Y. 596. 
Tex.—McCelvy v. Bell, Civ.App., 6 
S.W. 2d 390, 392, citing Corpus Ju¬ 
ris. 

17 C.J. p 943 note 94. 

Party entitled to urge 

Assignee of one giving option con¬ 
tract held not in position to urge 
unreasonableness of provision for 
liquidated damages on buyer’s de¬ 
fault.—Hoppock V. Gaines, Mo.App., 
284 S.W. 191. 

Uncertainty immaterial 

Where stipulated damages bear 
no fair relation to actual damages 
and are arbitrary, unreasonable, and 
inequitable, uncertainty does not 
save stipulated damages from con¬ 
stituting penalty.—Goodell v. Ac- 


r cumulative Ine* m** r.'-rporatlon, 210 find.—v. Ktrr, App., 2 0' X.E. 
I N.W. 531, 1S5 :i.r.n. I'lC. j 2.] 


Stipulations held penalties 
j (1) Slipulat.on ft:r pai'ing f^^rty ; 

Cents per yard for gravel for wh:c!i 
] ordt^^rs and cars were not furnlsh-d. 

I —Monroe Sand & Gravel Co. v. San- | 
I ders, C.C.A.Da., 79 F.2d 292, affirm¬ 
ing, D.C., Sanders v. Monroe Band & 
Gravel Co., 11 P.Supp. 9il. 

(2) In a contract for the rental 
or lease of personalty or realty a 
provision for liquidated damages 
for an amount which Is the full 
amount of the unpaid rentals plus 
reclamation of the leased article 
is unreasonable.—Kothe v. R. C. 
Taylor Trust, Mass., 50 S.Ct. 142, 
2S0 U.S. 224, 74 L.E3. CS2, revers¬ 
ing, C.C.A., R. C. Taylor Trust v. 
Kothe, SO F.2d 77, certiorari granted 
Kothe V. R. C, Taylor Trust, 4'J S. 
Ct. 34S, 279 U.S. SSO, 73 D.Ed. 9S0 
—Electrical Products Consol, v. 

Sweet, C.C.A.C 0 I 0 ., 83 F.2d 6. 

(3) Dease provision that lessee on 
abandonment of premises should 
forthwith pay all rent reserved for 
the residue of the term.—In re F. 
& W. Grand 5-10-25 Cent Stores, C. 

C. A.N.Y., 69 F.2d $07. 

(4) Stipulation that purchaser’s 
payments, improvements, and crops 
should be taken in lieu of rent and 
satisfaction of damages should be 
regarded as penalty, where there is 
inadequacy or failure of considera¬ 
tion.—Phillips V. Yuma Trust & 
Holding Co., 291 P. 997, 37 Ariz. ISS. 

82» U.S.—^In re Gelino’s, Inc., D.C. 
Ill., 43 F.2d 832, appeal dismissed, 
C.C.A., 51 F.2d 875, certiorari de¬ 
nied Damson Co. v. Whittemore, 
62 S,Ct. 36. 284 U.S. 659, 76 D.Ed. 
558—^Dorrance v. Dehigh Valley 
Coal Co., D.C.Pa., 13 F.Supp. 73, 
affirmed, C.C.A., Dehigh Valley 
Coal Co. V. Dorrance, $8 F.2d 334 
—In re Liberty Doll Co., D.C.N.y., 
242 F. 695. 

Ariz.—^Weatherford v. Adams, 251 P. 
453, 31 Ariz. 187. 

Ark.—Quaile <& Co. v. William Kelly 
Milling Co., 43 S.W.2d 369. 184 
Ark. 717, 79 AD.R. 183. 

D. C.—Barnette v. Sayers, 289 F. 567, 
53 App.D.C. 169. 

Fla.—Poinsettia Dairy Products v. 
Wessel Go., 166 So. 306, 123 Fla, 
120, 104 A.L.R. 216. 

Ill-—Belmont v. Silver, 21 N.E.2d 
332, 300 IlLApp. 609—Waller v. 
Wilson, 282 IlLApp. 418. 


Inwn.—McMiirrny v. Frur-'t, 276 N. 
W. 95, tl'l Iov;ri 5*1—Fort Bodge 
Co-op. lUiry M'lrkfjti.ig A^’-’n 
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M:nn.—Blunt v. Egeland, 116 N.W. 
653, 10 i Minn. 351. 

! Mo.—Black V. Emory, App-, 27j S, 
W. 4S—ChrLstopher & Simpk’on 
Architectural Iron & Foundry Co. 
v. E. A. Stfeinlnger Const. Co., 205" 
S.W. 27S, 2 00 Mo.App. 33. 

N.J.—Bonhard v. Gindin, 142 A 52* 
104 N.J.Daw 599. 

I N.Y.—Seidlilz V. Auerbach, 125 N.E. 
461. 230 N.Y. 167, reversing 174 
N.Y.S. 82, 1S5 App.DiV. 7—Hoch- 
stim V. Grossman, 16 N.Y.S.2d 
901, 25S App.Div. 4 15—Goldstein 

V. Harjes, 219 N.Y.S. 715, 210 App. 
Div. 275—Winkelman v. 'Win.kel- 
man, 203 N.Y.S, 63, 29S App.Div. 
68—Ayers v. Houston, 1S3 N.Y.S- 
808, 192 App.Div. 145*" 

N.C.—Horn v. Poindexter, 97 S.E. 
653, 176 N.C. 620. 

Ohio.—Norpac Realty Co. v. Schack- 
ne, 140 N.E. 480, ll)7 Ohio St. 425, 
Or.—Manley Auto Co. v. Jark^on, 
237 P. 9S2, 983. 115 Or, 396, cit¬ 
ing Corpus Juris. 

Tenn.—City of Nasiwille w Nash¬ 
ville Traction € 0 ., 220 S.W. lu&7. 
142 Tenn. 4 75. 

Tex.—Sanders Nursery Go. v- X C. 
Engelman, Inc., Civ.App., 109 S. 

W. 2d 1131, conforming to 96 S.W. 
2d 68, 128 Tex. 102, reversing. Civ. 
App., 59 S.W. 2d 954—Kelly v. 
Cochran County, Civ.App., 50 S. 
W-2d 84 S, reversed on other 
grounds 82 S.W.2d 641, 125 Tex. 
424—McCelvy v. Bell. Civ.App., 6 
S.W.2d 390. 

9 C.J. p 716 note 76—17 C.J. p 944 
note 95. 

Ho presumption, of disproportion. 

In action to recover liquidated 
damages in amount of twenty-five 
thousand dollars for refusal to abide 
by terms of arbitration award in¬ 
volving right to property worth be¬ 
tween two hundred thousand dollars 
and three hundred thousand dollars^ 
court would not presume that dif¬ 
ference between actual damages and 
amount stipulated vras so great aa- 
to show, as a matter of timt 

such amount was a penalty rather 
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U;hi.T <1 are to the effect that, where the 

Fiini r.irrfhd on so crent as to be iir.conscirsn- 
or \v:!i ijxcot:] real rlamas'ts as they may be 
ascfTtainahle by or may tas:ly ;e cxccs- 

it will be reqar b:'i as a penalty, or that 
where it is rhvi^'ius that the T)rinc:rle of compen¬ 
sation has been disre;tarhe J, a provision as to stin- 
nlattai darnapojs will not be enfewceiL'^ There is, 
liowever, authority for the statement that a pro¬ 
vision for liquidated 'y'aina.tres cannot be disregard- j 
ed at law because of a disproportion between its | 


amount and the amount of actual damages sus¬ 
tained,'^" although sitch disproportion is to be con¬ 
sidered as a factor in determining whether it was 
the intent of the parties by their stipulation to 
provide for a penalty or for liquidated damages, 
and that it would seem that in equity relief can be 
p^ranred only where the bargain is so unconscion¬ 
able as to warrant the presumption of fraud, im¬ 
position, or undue influence.x4ccording to this 
view the mere largeness of the sum fixed is not in 


than a provision for liquidated dam- 
SLg^-^y .'—Ferguson v. Ferguson, Tex. 
Civ.Aj.p., 110 S.W.2d 1016. 

Frovlsioas lield for penalties 

(1) In contract for sale of mer¬ 
chandise an amount tweniy-sev^-n 
per cent in excess of the actual 
di^mag^"s.—Southern Plow Co. v. 
Dunlap Hardware Co., Tex.Civ.App., 
236 S.W. 765. 

. (2) Provision for forfeiture of 
tan thousand dollars for nonpt^r- 
fofmance of contract valued at live 
ihousand dollars.—Kelj^ey v. Black¬ 
man, Tex.Giv.App., 293 S.W. 199. 

(3) Two hundred fifty dollars as 
liquidated damages for breach of 
automobile selling agent’s contract ‘ 
ny the sale of one B'’ord car out of j 
his territory.—Ford Motor Co. v. 
Cranford Auto Co., Tex.Civ.App., 208 
S.W, 108. 

(4) Claim under contract to in¬ 
stall preferred cable cash system in 
bankrupt's store for unaccrued in¬ 
stallments less discount.—In re Ge- 
lino's, Inc., D.G.IIL, 43 F.2d S32, ap¬ 
peal dismissed, C.C.A., 51 F.2d S75, 
certiorari denied Lamson Co. v. 
Whittemore, 52 S.Ct. 36, 284 V.S. 
659, 76 L.Ed. 558. 

(5) Provision for one hundred 
dollars for every day after date air 
conditioning system was required, 
under contract, to # be installed in 
bar.—218-220 Market Street Corpo¬ 
ration V. Kri^h-Radisco, Inc., 11 A. 
2d 109, 124 N.J.Law 302. 

S3. U.S.—In re Liberty Doll Co., 

D-C.N.Y., 242 F. 695. 

Idaho.—Benewah Creek Improve¬ 
ment, Land & Logging Co. v. Mil¬ 
waukee Lumber Co., 242 P. 793, 41 
Idaho 783. 

IlL—Waller v. Wilson, 282 Ill.App. 
418—Marshall Milling Co. v. Ros- 
enbluth, 231 Ill.App. 325. 

Ind.—Beiser v. Kerr, App., 20 X.E. 
2d 666. 

Miss.—Shields v. Early, 95 So. 839, 
132 Miss- 282. 

17.J.—218-220 Market Street Corpo¬ 
ration V. Krich-Radisco, Inc., 11 
A.2d 109, 124 M.J.Law 302. 

17 C.J. p 945 note 96. 

Provision held nnconscionable 
A provision in a land contract, en¬ 
titling vendor to declare the whole 


I amount unpaid due and payable on 
I \ ecd^-es" default in payment of tax- 
I es ur installments for thirty days, 

I held not enforceable as being a pen- 
; alty, where, because the indebted- 
' ness bore no interest until after 
’ maturity, vendees, by reason of 
i their failure to pay one thousand 
I seven hundred thirteen dollars and 
! fifty-four cents taxes when due, 

* would have been compelled to pay 
' six thousand sixty-four dollars and 
; eighty cents more than the present 
: worth of the wdiole indebtedness.— 
Minn Billiard Co. v. Schwab, 190 X. 
W. 836, 179 Wis. 129. 

84. X.J.—218-220 Market Street 

Corporation v. Krich-Radisco, Inc., 
11 A.2d 109, 124 N.J.Law 302. 

85. Fla.—Poinsettia Dairy Products 
V. Wessel Co., 166 So. 306, 123 
Fla. 120, 104 A,L.R. 216. 

86. IJ.S.—Burns Trading Co. v. 
Welborn, C.C.A-Colo., 81 F.2d 691, 
696, 106 A.L.R. 285, citing Corpus 
Juris, and_ certiorari denied Wel- 
born V. Burne Trading Co., 56 S. 
Ct. 936, 298 U.S. 672, SO L.Ed. 
1394—In re Gelino’s Inc., U.S.D.C. 
Ill., 43 F.2d 832, 834, citing Cor¬ 
pus Juris, and appeal dismissed, 
C.C.A., 51 P.2d 875, certiorari de¬ 
nied Lamson Co. v. Whittemore, 
52 S.Ct. 36, 284 U.S. 659, 76 L. 
Ed. 558. 

Mich.—^Central Trust Co. v. Wolf, 
237 X.W. 29, 31, 255 Mich. 8, 78 
A.L.R. 843, citing Corpus Juris — 
Davidow^ V. Wadsworth Mfg. Co., 
178 X.W. 776, 211 Mich. 90, 12 A. 
L.R. 605. 

Neb.—Sunderland Bros. Co. v. Chi¬ 
cago, B. & Q. R. Co., 179 N.W. 
546, 104 Neb. 319, overruling mo¬ 
tion 177 N.W. 156, 104 Neb. 319. 

I Ohio.—Miller v. Blockberger, 146 N. 
I E. 206, 111 Ohio St. 798. 

Or.—Alvord v. Banfield, 166 P. 549, 
85 Or. 49. 

Tex.—Kelsey v. Blackman, Civ.App., 
293 S.W. 199. 

17 C.J. p 945 note 97. 

Without regard to actual damage 
Any provision by which property 
is forfeited without regard to ac¬ 
tual damage suffered would be un¬ 
enforceable penalty.—Ebbert v. Mer¬ 
cantile Trust Co. of California, 2 P. 
2d 776, 213 Cal. 496. 
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Provision held penalty 

Provision that notes should be void 
on failure to carry out agreement 
respecting improvement of land, 
which would apply regardless of 
amount of balance due on note and 
irrespective of kind or extent <Jf 
default in performance, or amount 
of beneficial performance already re¬ 
ceived, is a penalty.—Ebbert v. Mer¬ 
cantile Trust Co. of California, su¬ 
pra. 

Increase in rental 

In a contract for lease of ma¬ 
chines, a provision that on failure 
to pay rent by the 10th of each 
month for the preceding month it 
should be increased ten per cent 
bears no relation to the actual com¬ 
pensation or actual damages from 
the delay in the payment of the 
money and is a provision for a penal¬ 
ty.—Fellows V. National Can Co., 
Mich., 257 F. 970, 169 C.C.A. 120, cer¬ 
tiorari denied National Can Co. v. 
Fellows, 40 S.Ct. 11. 250 U.S. 662, 
63 L.Bd. 1195. 

87. Wis.—Schneider v. Allis-Chal- 
mers Mfg. Co., 219 N.W. 370, 196 
Wis. 56. 

17 C.J. p 945 note 98. 

Ho inquiry as to damage 

In case of agreement for, liqui¬ 
dated damages court will not in¬ 
quire whether actual damage equaled 
or approximated agreed amount.— 
Flanders v. Motor Sales & Service, 
118 So. 387, 9 La.App. 616. 

88. U.S.—Sun Printing Publish¬ 
ing Assoc. V. Moore, 22 S.Ct. 240, 
183 U.S. 642, 46 L.Ed. 366. 

17 C.J. p 945 note 99. 

Ho reasonable relation 

Agreement to pay, as damages for 
breach of contract, fixed amount 
which bears no reasonable relation 
to any probable actual damage will 
not be enforced for agreed amount 
as ‘liquidated damages” but will be 
construed as “penalty.”—^Miazza v. 
Western Union Telegraph Co., 178 
S.B. 764, 50 Ga.App. 521. 

89. U.S.—Sun Printing & Publish¬ 
ing Assoc. V. Moore, 22 S.Ct. 240, 
183 U.S. 642, 46 L.Ed. 366—U. S. 
V. Rubin, D.C.Pa., 227 F. 938. 
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itself sufficient to characterize it as a penalty."^' 

Inadequacy of prozision. Where it appears that 
the amoiiiiL fixed was evidently not intended to be 1 
a full compensation for a breach of contract, or j 
would be grossly inadequate as such, it will, as a j 
rule, be considered as a peiialtyd^i 

In terrorem. Where a contract provides for a 
forfeiture of a sum so great that it is apparent 
that the provision was inserted in terrorem, it will 
be treated as a penalty, and not as liquidated dam- 

^ges.92 

Change in circumstances. The reasonableness 
of the amount fixed is to be determined from the 
standpoint of the parties at the time the contract 
was made.^^ The fact that, by reason of a change 
of circumstances since the execution of the con¬ 
tract, the amount provided is reasonable at the 
time of breach or the accrual of actual damages is 
practically obviated will not affect the construc¬ 
tion of the contract.^^ 

Determination of question. It is impossible to 
lay down any definite rule as to what may or may 
not be extravagant or unconscionable, for each 
case must depend, in a great measure, on its own 
particular facts and circumstances.^^ The court 
will take into consideration the relation of the 
parties, their situation, the absence or presence of 
fraud or oppression, and the purpose the agreement 


to 5ubser\’e.^® It not necefsary to inciaire 
V. hether it wise or consiflerate, Imt wh«;thcT it is 
in confiict with the principles and jsracMccs which 
govern tran^actfs-ins of a like nature.'^” The mag¬ 
nitude of the stipulattd suin hin)rjd be regarded 
not only as comi'ared with the value of the sub¬ 
ject of the contract, but with rcfertitce to its pro¬ 
portion to the probable conset]::ences of the 
breach.'^" The court will coiisitler only the dam¬ 
ages specified in the stipulation.-^-^ Where there 
is no evidence which enables the cfmrt to find the 
amount of damages anticipated by the parties, it 
cannot say that a provision is for a penalty rather 
than for liquidated damages hy reason of the fact 
that the amount is disproportionate to the actual 
damages.^ Further, in the absence of all evidence 
as to the approximation between the actual and 
the stipulated damages, the latter have been held 
the basis of recovery.- That fact that a contract 
is for the delivery of a large number of articles 
may be taken into consideration in order to permit 
the court to hold that a provision is for a penalt} 
and not for liquidated damages, in order to prevent 
the damages from accruing in case of failure to de¬ 
liver a small portion of the articles contracted for,^ 

Equity zvill grant relief from a provision for liq¬ 
uidated damages where the amount is unconscion¬ 
able and justifies a finding that the agreement is 
a pretense intended to annul the equitable doctrine 
of relief."^ 


90. Ga.—Hardee v. Howard, 33 Ga. 
533, S3 Am.D. 176. 

17 C.J. p 945 note 2. 

91. K.J.—Bonhard v. Gindin, 142 A. 
52, 104 N.J.Law 599. 

Or.—Manley Auto Co. v. Jackson, 237 
P. 982, 983, 115 Or. 396, quoting 
Corpus Juris. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 109 S.W. 
2d 1131, conforming to 96 S.W.2d 
68, 128 Tex. 102, 'reversing. Civ. 
App., 59 S.W.2d 954—McCelvy v. 
Bell, Civ.App., 6 S.W.2d 390, 392, 
citing Corpus Juris. 

17 C.J. p 946 note 4. 

92. Ill.—^Weiss V. U. S. Fidelity & 
Guaranty Co., 132 N.E. 749, 300 Ill. 
11, reversing 218 Ill.App. 640. 

Pa.—Ellis V. Roberts, 98 Pa.Super. 
49. 

17 C.J. p 946 note 5. 

93. Ark.--Robbins v. Plant, 297 S.W. 
1027, 174 Ark. 639, 59 AX.R. 1128. 

D.C.—Barnette v. Sayers, 289 P. 567, 
53 App.D.C. 169. 

III.—Christian Mills v. Berthold 
Stern Flour Co., 247 HI.App. 1- 
Md.—Hammaker v, Schleigh, 147 A. 

790, 157 Md. 652, 65 A.L.R. 1285. 
K.Y.—^Hackenheimer v. Kurtzmann, 
192 N.Y.S. 181, 198 App.Div. 691. 

25 C.J.S.-43 


Or.—Learned v. Holbrook, 170 P. 530, 
87 Or. 576, affirmed 171 P. 222, 87 
Or. 576, 

Tex.—Irvin v. Lambert, Civ.App., 70 
S.W.2d 495, error dismissed—^Wil¬ 
liams V. Beasley, Civ.App., 300 S. 
W. 193—Kollaer v. Puckett, Civ. 
App., 232 S.W. 914, dismissed for 
want of jurisdiction. 

17 C.J. p 946 note 6. 

94. Ky.—Fidelity & Deposit Co. of 
Maryland v. Jones, 76 S.W,2d 1057, 
256 Ky. 181. 

Mo.—Jennings v. First Nat. Bank, 30 
S.W.2d 1049, 225 Mo.App. 232. 

17 C.J. p 946 note 7. 

95. Ind.—Beiser v. Kerr, App., 20 
N.E.2d 666. 

96. Ind.—Beiser v. Kerr, supra, 

97. Ind.—Beiser v. Kerr, supra. 

98- Ohio.—Jones v. Stevens, 146 N. 

E. 894, 112 Ohio St. 43. 

17 C.J. p 946 note 8. 

99. Ind.—Case Threshing Co. v. 
Souders, 96 N.E. 177, 48 Ind.App. 
503. 

1. U.S.—Simpson Bros. Corp. v. John 
R. White & Son, C.C.R.I., 187 F. 
418. 

2. Tex.—^Walsh v. Methodist Episco¬ 
pal Church, South, of Paducah, 
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Tex., Com,App., 212 S.W. 950, af¬ 
firming, Civ.App., 173 S.W. 241— 
Southern Plow Co. v. Dunlap 
Hardw-are Co., Civ.App,, 236 S.W. 
765. 

17 C.J. p 946 note 11. 

Buxdeusomeuess of provision im. 
material 

Parties having liquidated the dam¬ 
ages for failure to deliver, it can¬ 
not be held that the basis of liquida¬ 
tion wa.s so unreasonable as to im¬ 
pair the validity of the provision, 
where no proof is submitted other 
than that the provision was burden¬ 
some. It must be assumed that the 
contractor regarded it as in his in¬ 
terest to and did therefore assume 
all the obligations of the contract 
with its attendant burdens.—Fowler 
V. U. S., 51 Ct.Cl. 52. 

3- U.S.—Northwestern Terra Cotta 
Co. V. Caldwell, Neb., 234 F. 491, 
148 C.C.A. 257, certiorari denied 37 
S.Ct. 212, 242 U.S, 643, 61 L.Ed. 
542. 

17 C.J. p 946 note 12, 

4. U.S.—U. S. V. Rubin, D.C.Pa., 

227 P. 938. 

Miss.—Chicago Inv. Co. of Mississip¬ 
pi V. Hardtner, 148 So. 214, 167 
Miss. 375. 
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of direct pccmilary loss. A sum stipu- ; 
latt'd wili not f-je regarded as disproportionate to , 
the presnniaine l-'*ss or injury by reason of the s 
fact that a direct pecuniary loss will not loilow | 
fffini a breach of the contract/ as where the con¬ 
tract is for the construction of an article of lux¬ 
ury for the persona! use and pleasure of planuitt.^ 


§ 109 . - Deposits and Part Payments 

Provisions for tli6 retention of deposits and part 
payments on breach of contract are construed as for 
liquidated damages or for penalties as the circumstances 
of the case warrant when considered in connection with 
the general rules governing the determination of that 
question, including the effect of the intent of the par- 

Wis.—^IVIinn Billiard Co. v. Schwab, 

190 N.W. 836, 179 Wis. 129. 

Agreement not always biadingr 
Agreement stipulating fixed sum as 
liquidated damages for breach of 
contract is not in all cases binding 
in equity.—Chicago Inv. Co. of Ivlis- 
sissippi V. Hardtner, 148 So. 214, 167 
So. 375. 

5. Conn.—Banta v. Stamford Motor 
Car Co., 92 A. 665, 89 Conn. 51. 

6. Conn.—Banta v, Stamford Motor 
Co., supra. 

17 C.J. p 946 note 15. 

7. TJ.S.—Burns Trading Co. v. Wel- 
born, C.C.A.C 0 I 0 ., 81 P.2d 691, 106 
A.Ij.R. 285, certiorari denied Wel- 
born V. Burns Trading Co., 56 S.Ct. 

936, 298 U.S. 672, 80 L.Ed. 1394— 

Westinghouse Electric <& Mfg. Co. 

V. Brooklyn Rapid Transit Co., D. 

C.N.Y., 266 F. 411. ■ 

0.C.—Barnette v. Sayers, 289 F. 567, 

53 App.D.G. 169. 

Ga.—Sikes v. Hart, 102 S.E. 831, 150 
Ga. 121. 

III.—Hoefeld v. Sixty-Third & Hal- 
sted Realty Co., 7 N.E.2d 402, 2S9 
Ill.App. 305—Fendl v. George J. 

Cooke Co., 205 IILApp. 259—Sum¬ 
mers V. Hedenberg, 19 S lil.App. 

460, affirmed 115 N.E. 566, 277 III. 

368. 

Mass.—Gourogenis T. Kerr, 152 N.E. 

33, 255 Mass. 536. 

Mich.—Malone v. Levine, 215 N.W. 

356, 357, 240 Mich. 222, quoting 
Corpus Juris. 

Minn.—McGuckin v. Harvey, 225 N. 

W. 19, 177 Minn. 208. 

Miss.—Shields v. Early, 95 So. 839, 

132 Miss. 282. 

N.Y.—Aycardl v. Giese, 243 N.Y.S. 

401, 136 Misc. 710, 

Fa.^—Sautter v, Rowland, 131 A. 733, 

285 Pa, 212—^Vrooman v. Milgram, I 
188 A, 638, 124 Pa.Super. 145— 

Addesso v. Gargalli, 26 Pa.Dist. 

169. 

Tex,—Collins-Becker Co. v. Cmmp- 
ler, 272 S.W. 772, 114 Tex. 528— 

Mathews v. Caldwell, Com,App., 

25S S.W. 810, reversing Mafithews 


ties, the reasonableness of the amount to be retained^ 
and the difficulty of ascertaining the actual damages. 

All actual deposit by a party to a contract, pur¬ 
suant to a provision therefor and a stipulation 
that the amount shall be paid to or retained 
the other party in case of default, is held, as a 
rule, to import an intent to liquidate the damages, 
and will be so enforced.'^ Likewise a payment by 
one of two contracting parties to the other, stated 
to be in part payment of the purchase price or 
consideration of the transaction, with the provision 
that it shall be retained by the party to whom it is 
paid on default of the other to complete the con¬ 
tract, is ordinarily regarded as a liquidation of 
damages.^ In numerous cases, however, the courts, 

Earnest money 

The payment of one hundred dol¬ 
lars by party agreeing to buy cattle 
by weight, the price to exceed eight 
thousand dollars would be regarded, 
in absence of definite agreement as 
to purpose of payment, as a giving 
of earnest and as fixing liability or 
loss to either party for receding 
from agreement.—Northeut v. John¬ 
son, 78 So. 731, 143 La. 447. 

Consent decree 

Consent decree provision for de¬ 
posit of one thousand dollars with 
court on condition that if certain 
premises were not surrendered as 
provided party entitled to possession 
should be paid one thousand dol¬ 
lars for his costs and damages was 
properly construed to provide for 
‘liquidated damages’' and not a 
“penalty,” hence party would be 
paid for actual costs and damages 
only.—Orban v. Stehe, 290 N.W. 821, 
292 Mich. 341. 

Deposit held not to include used 
car 

Buyer's used automobile delivered 
to dealer as part payment on new 
automobile held not “deposit” within 
contract subject to forfeiture as liq¬ 
uidated damages on buyer’s failure 
to take new ^ car.—^Wright Chevro¬ 
let Co. V. Kent, 28 S.W.2d 700, 181 
Ark. 923. 

a U.S.—Hickey v. U. S., 65 Ct.Cl. 
729. 

Ala.—J. B. Colt Co. V. Armstrong 
Light Co., 85 So. 570, 17 Ala.App. 
378. 

Ariz.—^Weatherford v. Adams, 251 
P. 453; 31 Ariz. 187—^Armstrong 
V. Irwin, 221 P. 222, 225, 26 Ariz. 
1, 32 A.L.R. 609, quoting Corpus 
Juris. 

Ga.—Tuten v. Morgan, 127 S.E. 143, 
160 Ga. 90. 

Kan.—Gregory v. Nelson, 78 P.2d 889, 
147 Kan. 682. 

Neb.—Tarry v. Johnston, 208 N.W. 
615, 114 Neb. 496, 

I Tex.—^Magruder v. Poulton, Com. 
j App., 257 S.W. 533, reversing, Poul- 
I ton V. Magruder, Civ .App., 243 S. 


V. Caldwell, Civ. App., 241 S.W. 
798—Huffihines v. Bourland, Com. 
App., 280 S.W- 561, affirming Bour¬ 
land V. Huffhines, Civ.App., 269 S. 
W- 184—^Williams v. Beasiey, Civ. 
App., 300 S.W. 193—Pippin Bros. v. 
Thompson, Civ.App., 292 S.W. 618 
—Bourland v. Huffhines, Civ.App., 
244 S.W. 847, 849, quoting Corpus 
Juris—Long v. Martin, Civ.App., 
234 S.W. 91, petition dismissed 247 
S.W 827, 112 Tex. 365—Kollaer v. 
Puckett, Civ.App., 232 S.W. 914, 
disii'issed for want of jurisdic¬ 
tion—Garrard v. Cantrell, Civ.App., 
232 S.W. 911, reversed on other 
grounds Cantrell v. Garrard, Com. 
App., 240 S.W. 533, 

W.Va.—Yost V. Wills, 102 S.E. 728, 
86 W.Ta. 71. 

17 C.J. p 948 note 24. 

Determiuatioa where deposit made 
by note 

Where contract provided for pay¬ 
ment by each of the parties of cer¬ 
tain sum into a common fund, to be 
distributed, on breach of the con¬ 
tract by one or more of the parties, 
to the other parties damaged there¬ 
by, provision of contract that notes 
could be executed in lieu of the cash 
payment did not, in action on the 
notes following a breach, preclude 
an investigation into the original 
transaction to determine sufficiency 
of notes as a basis for recovery of 
liquidated damages, under Civ.Code 
§ 1531, the obligation on notes not 
extinguishing the obligation under 
the contract, but merely covering 
damage in case of breach.—^Dyer 
Bros. Golden West Iron Works v. 
Central Iron Works, 189 F. 445, 182 
CaL 588. 

Deposits held as liquidated damag’es 
(1) Surety bond in the sum of fifty 
thousand dollars furnished by lessee 
of ferry lease to guarantee the con¬ 
tinuance of the ferry service for the 
term of ten years.—City of New York 
V. Brooklyn & Manhattan Ferry Co., 
184 N.Y.S. 124, 112 Misc. 331. 

I (2) Earlier cases on this point see 
* 17 G.J- p 948 note 24 [a]. 

674 




25 C.J.S. 


DAMAGES 


§ 109 


having regard to the surrounding circumstances 
and the apparent intention of the parties to par¬ 
ticular contracts, have refused to regard deposits 
or part payments as provisions for liquidated dam¬ 
ages, and the party making the deposit or part 
payment has been allowed to recover it back or 
have it applied as originally intended, although he 
has made a default in the fulfilment of the con¬ 
tract or in compliance with some of its lerms.^ 
In some cases a distinction has been taken be¬ 
tween a sum paid as a deposit to secure perform¬ 
ance of a contract and a sum paid upon the con¬ 
tract by way of partial payment with a provision 
for its forfeiture upon default or fulfillment. In 
the latter instance it is held that the sum paid 
should be regarded as liquidated damages, but in 
the former as a penalty.^^^ By other authorities 
practically the same distinction is observed as to 
deposits collateral to the contract.^^ It has also 


been held that where money is deposited merely as 
security for the f>erformaiice of an agreement it is 
deemed a mere indemnity to compensate for such 
loss as ensues upon the depositor’s Imeach, and is 
not regarded as hqiiidated damages nor as a pen¬ 
alty;^- and it seems that the same rule has been 
applied to partial payments made by the buyer on 
executory contracts for the sale of either real or 
personal properly."^ A provision for the forfei¬ 
ture of a deposit in case of any breach, regardless 
of the extent thereof or the actual damages result¬ 
ing therefrom,as where it is security for the per¬ 
formance of a number of stipulations of widely 
different importance, for the breach of some of 
which the deposit wull be an excessive compensa¬ 
tion,is for a penalty, not liquidated damages. 
It has also been held, although there is authority 
to the contrary,^® that a provision for the forfei- 


W, 512—^Headrick v. Roach, Civ. 
App., 72 S.W.2d 614, error dis¬ 
missed—Dutton V. Miller, Civ.App., 
11 S.W.2d 551, 552, citings Corpus 
Juris—Way v. Brice, Civ.App., 2 
S.W.2d 553, 555, quoting Corpus 
Juris. 

Wis.—Peper v. Eveland, 272 N.W. 11, 
224 Wis. 267. 

17 C.J. p 949 note 25. 

Isimited to payment specified 

Under contract for the purchase 
of land, providing for the payment 
of one thousand dollars down which 
should be forfeited as liquidated 
damages if the purchaser failed to 
perform, and providing for further 
payments at later times, only the 
first payment was for liquidated 
damages so that on the purchaser’s 
failure to perform he was entitled 
to recover any payments made sub¬ 
sequent to the first one.—Beard y. 
Comstock, 227 Ill.App. 132. 

As rental 

Provision that payments made by 
purchaser be considered as rental if 
purchaser defaults held not inequi¬ 
table or arbitrary.—Pruyn v. Gay, 
106 So. 536. 159 Da. 981, reversing 
2 La.App. 787. 

9 . Ala.—Federal Land Bank of New 
Orleans v. Bridgeforth, 173 So. 66, 
233 Ala. 679. 

Ill.—Pellegrini v. Bredenbeck, 20 N. 

B.2d 339, 299 Ill.App. 623. 

Iowa.—Brown v. Verzani, 164 N.W. 
601, 181 Iowa 237. 

Ky.—Real Estate & Mortgage Co. 
of Louisville v. Duke, 65 S,W.2d 
SI, 251 Ky. 385—^Day v. Miles, 265 
* S.W. 282, 204 Ky. 711. 

I^a.—^Rainey v. McCrocklin, App., 185 
So. 705. 

Micla.—Bushaw v. Darling, 198 N.W. 
883, 227 Mich. 383—Biddle v. Bid¬ 
dle. 168 N.W. 92. 202 Mich. 160. 


Mo.—Black V. Emory, App., 275 S.W. 

48. 

N.Y.—Goldstein v. Harjes, 210 N.T.S. 
715, 219 App.Div. 275—Jacob 

Glass, Inc., v. Banca Marmorosch, 
Blank & Co.. Soc. Anon., 204 N.Y.S. 
636, 122 Misc. 637. 

Pa.—Ellis V. Roberts, 98 Pa.Super. 

49. 

Tenn.—Beaden v. Bransford Realty 
Co., 232 S.W. 958, 144 Tenn. 395. 
Utah.—Croft v. Jensen, 40 P.2d 198, 
86 Utah 13. 

17 C.J. p 949 note 26. 

Intention the decisive test 

Whether a deposit or other 
payment is to be regarded as a pen¬ 
alty or as liquidated damages is to 
be decided on consideration of the 
provisions of the whole agreement, 
in view of the circumstances of each 
case, and the intention of the par¬ 
ties as thus disclosed, is the deci¬ 
sive test.—Paolilli v. Piscitelli, 121 
A. 531, 45 R.L 354. 

DouTbl© remedy 

Contract allowing vendor double 
remedy of forfeiting deposit and 
enforcing performance reduced for¬ 
feiture to unlawful penalty and en¬ 
titled purchaser to recover deposit. 
—Jaeger v. O’Donoghue, 18 F.2d 1013, 
57 App.D.C. 191. 

Where written guaranty required 
Cash payment on ordering locks 
was not payment of liquidated dam¬ 
ages, where seller also required writ¬ 
ten guaranty of payment.—Chicago 
Lock Co. V. Kirchner, 225 N.W. 186, 
199 Wis. 30. 

Timber sale on stumpage basis 
Provision in timber sale con¬ 
tract requiring payment of specified 
sum. and execution of notes to se- 
I cure faithful performance of cove- 
1 nants and conditions held penalty.— 
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Wilbur V. Taylor, 282 P. 65, 154 
Wash. 282. 

10. N.Y.—Muskegon S. S. Corpora¬ 
tion V. Fisk, 193 N.Y.S. 463, 200 
App.Div. 621. 

Or.—Moumal v, Parkhurst, 173 F. 

669, 89 Or. 248- 
17 C.J. p 950 note 27. 

11. Md.—^Willson v. Baltimore, 34 
‘ A. 774, 83 Md. 203, 55 Am.S.R. 339. 
17 C.J. p 950 note 28. 

12. N.Y.—Mercury Motors v. Boule¬ 
vard Const. Corporation, 17 N.Y. 
S.2d 979. 

13. N.Y.—Adler v. Doherty, 240 N.Y. 
S. 78. 136 Misc. 11. 

Retention of portion of payments 
Provision in contract for sale of 
stock payable in installments, au¬ 
thorizing seller to retain ten per 
cent damages on purchaser’s default, 
held not penalty, although charac¬ 
terized as liquidated damages.—^Ad¬ 
ler V. Doherty, supra. 

No recovery back 

Partial payments made under ex¬ 
ecutory contract for sale of prop¬ 
erty, although characterized as liqui¬ 
dated damages, cannot be recovered 
back by defaulting buyer.—Adler v. 
Doherty, 240 N.Y.S. 78, 136 Misc. 
11 . 

14. U.S.—Brown-Crummer Co. v. 
W. M. Rice Const. Co., C.C.A.Tex„ 
285 F- 673, certiorari denied 43 S. 
Ct. 520, 262 U.S. 742, 67 L.Ed. 
1210. 

15w Fla..—^Metz V. Kennedy Inv. Co., 
160 Bo. 5, 118 Fla. 708, 

N.Y.—City of New York v^ Broo] 
lyn & Manhattan Ferry Co., 143 1 
B. 788, 238 N.Y. 52, modifying Zi 
N.Y.S. 892, 207 App.Div. 810, whi< 
affirmed 184 N.Y.S, 124, 112 Mis 
331. 

16, Ohio.—Norpac Realty Ckx ' 
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tiire ^4" .aH [.iyraei4< rr;ri'!e, on the purchaser’s cle- 
fault., nu'kT a c;'i:iract providincr for payments in 
insiahnxnrs is for a p*.naf:y.^^ However, it has 
btun hea'I that the rule that if the amount to be 
paid as liqiri'Iated damages in the event of forfei¬ 
ture is disprr<porlioiiate to the amount of actual 
damages suffered it will be construed as a penalty, 
considered supra g 108, does not extend to a pro¬ 
vision in a contract for the sale of land on install¬ 
ments that, in the event of the purchaser’s default, 
installments already paid may be retained as liq¬ 
uidated damages, for in such case the vendor not 
being at fault, the defaulting purchaser cannot re¬ 
cover.^ ^ 

§ 110. - Nature of Principal Contract in 

General 

a. Bond in penalty of stated sum 

b. Contract admitting of part or sub¬ 

stantial performance 

c. Contract for performance of single 

act or condition 

d. j!\lternative agreements 

a. Bond in Penalty of Stated Sum 

While a contract which in form a bond in a penaf 
sum to secure the performance of a s+ipulated act or con¬ 
tract will generally be construed as providing for a 
penalty, the general rules governing whether a provision 
is for a penalty or for liquidated damages may control 
the determination of that question. 

A contract which is in form a bond in a penal 
sum for the performance of a stipulated act will 
be construed as providing for a penalty or liqui¬ 
dated damages as best accords wdth the intention 
of the parties and the rules governing such mat¬ 


ters in general^® although the general rule has 
been stated to be that the amount hxed is to be 
presumed a penalty.-® However, it has also been 
held that, although the instrument is in the form 
of a bond with condition, this cannot transform 
into a penally that which, but for the form, is an 
agreement to pay a precise sum as damages under 
certain circumstances.-^ A contract to perform 
certain work secured by a faithful performance 
bond in a specified penal sum does not amount to 
an agreement for liquidated damages. 

b. Contract Admitting of Part or Substantial 
Performance 

As a general rule, where a contract is susceptible of 
part performance or of a mere technical or trifling 
breach, a sum named as damages will be construed as a 
penalty; but if the amount payable Is proportionable to 
the extent of the breach it may be regarded as for liqui¬ 
dated damages. 

As a general rule, wherever the contract is in its 
nature susceptible of part performance or of a 
mere technical or trifling breach, a sum named 
therein should be construed as a penalty, and not 
as liquidated damages so, where the agreement 
is to pay the same large sum for a partial as for 
a complete breach of the contract, the sum will be 
regarded as a penalty and, where a stipulation 
for damages may be construed as for liquidated 
damages in case of a total breach of the contract 
and the gross amount so stipulated does not in the 
nature of the subject of the contract bear any par¬ 
ticular relation to the proper amount of damage 
to be sustained in case of a partial breach, it can¬ 
not be applied thereto and is as to such a partial 
breach only a penalty.^^ However, if the contract 
admits of the construction that in the case of a 


Schackne, 140 K.E. 480. 107 Ohio 
St. 425. 

17. La.—ChaiiVin v. Theriot, App., 
180 So. 847. 

Befault in coiise<ratiTe izistallmezits 
Provision in agreement to pur¬ 
chase land that default in payment 
of three consecutive monthly install¬ 
ments should forfeit all payments 
made was against public policy and 
invalid, so that purchaser's failure 
to make three monthly payments 
would not deprive him of all bene¬ 
fits under agreement to purchase.— 
Victor V. Lewis, La.App., 157 So. 293, 
rehearing refused 168 So. 25. 

IS. Ind.—Miller v, Fletcher Savings 
& Trust Co., 133 N.E. 174, 78 Ind. 
App. ISS. 

19. U.S.—American Surety Co. of 
New York v. Hutchinson, C.C.A. 
Tex., 63 F.2d 536. 

Ky.—Indiana-Kentucky Natural Gas 
Corporation v. City of Springfield, 
69 S.W.2d 1025. 253 Ky. 615. 


N.Y.—City of New York v. Brook¬ 
lyn & Manhattan Perry Co., 143 
N.E, 788, 238 N.Y. 52, modifying 
201 N.Y.S. 892, 207 App.Div. 810, 
which affirmed 184 N.Y.S. 124, 
112 Misc. 331. 

Tenn.—City of Nashville v. Nash- 

! ville Traction Co., 220 S.W, 1087, 
142 Tenn. 475. 

17 C.J. p 950 note 34. 

20. Ill.—Giesecke v. Culler ton, 117 
N.E. 777, 280 Ill. 510, reversing 203 
I11.APP. 287. 

17 C.J. p 951 note 35. 

21. U.S.—Fidelity & Deposit Co. 
of Maryland v. Walker, C.C.A. 
Tex., 75 F.2d 115—^American Sure¬ 
ty Co. of New York v. Hutchinson, 
C.aA.Tex., 63 F.2d 536. 

17 C.J. p 951 note 36. 

22. Cal.—^Los Angeles County v. 
Margulis, 44 F.2d 608, 6 Cal.App. 
2d 57. 


23. Ark.—Montague v. Robinson, 
182 S.W. 558, 122 Ark. 163. 

17 C.J. p 954 note 57. 

Iteversion clause 

Where consideration for personal 
property had been paid and part of 
property had been removed from 
premises within time required by 
contract, so that failure to remove 
remainder constituted only a partial 
breach of contract, reversion clause 
would be regarded as a “penalty."— 
Sonken-Galambra Corporation v. 
Abels, 95 P.2d 601, 185 Okl. 645. 

24. Fla.—^Poinsettia Dairy Products 
V, Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216—Greenblatt v. 
McCall, 64 So. 748, 67 Fla. 165. 

25. Tex.—Farrar v. Beeman, 63 Tex. 
175—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App,, 109 S.W. 
2d 1131, conforming to 96 S.W.2d 
68, 128 Tex. 102, reversing 59 S.W. 
2d 954. 
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partial breach a readily ascertainable proportion 
of the liquidated sum is to be paid, then the fact 
that the contract is susceptible of part performance 
does not indicate that the amount is to be regarded 
as a penalty.-® 

c. Contract for Performance of Single Act or 

Condition 

That a contract is for the performance of a single 
act or condition is a circumstance favoring the construc¬ 
tion of a stipifiation for the payment of a stated amount 
on breach as one for liquidated damages. 

The fact that a contract is for the performance 
of a single act or condition is regarded by the 
courts as favoring the construction that a stipu¬ 
lated sum to be paid on nonperformance is to be 
regarded as liquidated damages rather than as a 
penalty.2'^ 

d. Alternative Agreements 

As a general rule under a contract which is In form 
an alternative agreement to do some particular thing 
or pay a sum of money, the promisor will be compelled to 
pay the money once the time for election is past; but 
such a contract cannot be used as a cover for a penalty, 
and whether the sum named is a penalty or liquidated 
damages will be determined in accordance with the rules 
generally controlling. 

Where the contract is in form an alternative 
agreement to do some particular thing or pay a 
sum of money, the time for election once past, the 
promisor will, as a general rule, be compelled to 
pay the money,*28 but a contract which is alterna¬ 
tive in form cannot be used as a cover for the en¬ 
forcement of a penalty.2^ However, whether the 
sum named therein is a penalty or liquidated dam¬ 
ages is still a question of construction to be deter¬ 


mined in the light of evidence of the subject mat¬ 
ter of the agreement, the situation of the parties, 
and the circumstances under which the contract 

was entered 

§ 111. - Contract for Performance of Sev¬ 

eral Acts or Conditions 

a. In general 

b. Conditions varying in importance 

c. Certainty as to actual damages 

a. In General 

As a general rule a sum stated as the damages to 
be paid for the breach of a contract containing several 
distinct and independent covenants upon which there may 
be several breaches will be considered a penalty and not 
liquidated damages. 

Where the agreement contains several distinct 
and independent covenants upon which there may 
be several breaches, and one sum is stated to be 
paid upon breach of performance, that sum will be 
considered a penalty and not liquidated damages.^t 
If the parties would stipulate the damages in such 
case, they should express the sum to be paid upon 
each distinct breach.®- This rule does not, of 
course, apply where, although the contract provides 
for the performance of several acts by the parties 
thereto, the stipulation for the payment of a stated 
sum is only in case of a breach of all the condi¬ 
tions,®® or of the contract as a whole,and a 
series of acts to be done by either party in consum¬ 
mation of a particular transaction may well be re¬ 
garded as but one entire whole, so that a sum re¬ 
served upon a breach may be recoverable as liq¬ 
uidated damages;®® nor does it apply w^here the 


26. Ark.—Williams v. Green, 14 
Ark. 315. 

Wash.—Johnson v. Cook, 64 P. 729, 
24 Wash. 474. 

27 . Colo.—Bilz V. Powell, 117 P. 344, 
50 Colo. 482, 38 L,.R.A.,N.S., 847. 

Minn.—Christianson v, Haugland, 
203 N.W. 433, 163 Minn. 73. 

N.Y.—Simon v. Linden, 176 N.Y.S. 
491, 107 Misc. 340, affirming Simon 
V. Linder, 176 N.Y.S. 257, 106 Misc. 
387, and affirmed 179 N.Y.S. 
951, 190 App.Liv. 899. 

17 C.J. p 851 note 38. 

28 . Colo.—Bilz V. Powell, 117 P- 
344, 50 Colo. 482. 38 L.R.A.,N.S„ 
847. 

17 C.J. p 954 note 59. 

Xfot limited to nonxhial damages 
Where contract gave plaintiff 
right to recover named sum, if de¬ 
fendant refused to give it lease when 
existing lease was canceled, ruling 
that plaintiff was not limited to 
nominal damages was not error.— 
Edward G. Acker, Inc., v. Ritten- 
berg, 152 N.E. 87, 255 Mass. 599. 


29 . Wis.—State v. Circuit Court of 
St. Croix County, 203 N.W. 923, 
187 Wis. 1, 48 A.L.R. 894. 

30. Iowa.—^Elzy v. Waterloo, C. F. 
& N. Ry. Co., 183 N.W. 378, 183 
Iowa 330, petition overruled 184 N. 
W. 745, 193 Iowa 330. 

17 C.X p 954 note 60. 

Provision held for liquidated dam¬ 
ages 

Stipulation entitling plaintiff to 
judgment for twenty thousand dol¬ 
lars, if defendant failed to convey 
eight thousand acres of land, which 
evidence indicated was of consider¬ 
able value, held in alternative and 
not in nature of penalty.—State v. 
Circuit Court of St. Croix County, 
203 N.W. 923, 187 Wis. 1, 48 A.L.R. 
894. 

31. Ky.—Krausgill Piano Co. v. 
Federal Electric Co., 287 S.W. 962, 
216 Ky. 470. 

Okl.—Mattes v, Baird, 55 P.2d 48, 176 
Okl, 282—Graves v. Fitzpatrick, 
260 P. 10, 127 Okl. 124. 

Pa.—Lackawanna Boiler &. Grate Co. 


V. Lee Coal Storage Co., 139 A. 
315, 290 Pa. 561—Gross v. Exeter 
Mach, Works, 121 A. 195, 277 Pa. 
363. 

Tex.—Wyll v. Kent, Civ.App., 56 S.W. 

2d 505, 509, quoting Corpus JUris. 
17 C.J. p 951 note 39. 

32. Pa.—Power Mfg. Co. v. Belle- 
fonte Trust Co., 13 Pa.I>ist. & Co. 
321. 

Tex.—^^^yll V. Kent, Civ.App., 56 S 

W. 2d 505, 509, quoting Corpus Ju¬ 
ris. 

17 C.J. p 952 note 40. 

sa Ind.—Jeffries v, Lesh, 144 N.E. 

881, 195 Ind. 503. 

17 C.J. p 952 note 41. 

34. N.Y.—Simon v. Linden, 176 N.Y. 
S. 491, 107 Misc. 340, affirming 
Simon v. Linder, 176 N.Y.S. 257, 
106 Misc. 387, and affirmed 179 
N.Y.S. 951, 190 App.Div. 899. 

35. Okl.—Mattes v. Baird, 65 P.2d 
48, 176 Okl, 282. 

Tex.—Way v. Brice, Civ.Ap'p., 2 S.W. 

2d 553. 554, citing Corpus JUXlA, 

17 C.J. p 952 note 42. 
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contract contains one main obn'cration and the oth- ^ 
tT covenants have to do with inculentai and sub- 1 
sidiary matters, and the liquidated damages are 
intended for a breach of the main obligation of 
the contract,"^ nor to a contract which provides 
for various details and acts in the carrying out of 
a single obligation contracted form" Further, al¬ 
though the contract requires the performance of 
several acts, it is competent for the parties to pro¬ 
vide that failure to perform certain of such acts 
shall impose a liability in liquidated damages, while 
a failure to perform other acts shall entail only 
such damages as are imposed by the general prin¬ 
ciples of law’.SS 

Damages disproportionate to covenants. Where 
the damages provided for in the agreement are 
disproportionate to the several covenants therein 
provided, or to some of them, in some cases being 
grossly excessive and in others entirely inadequate, 


^ they will be construed as a penalty rather than as 
1 liquidated damagesw^ as where the amount stated 
would be inadequate or excessive, dependent on 
the time the breach occurred,except perhaps 
where all of the conditions are to be simultaneous¬ 
ly per formed.'^ ^ 

b. Conditions Varying in Importance 

The rule that a stipulated sum in gross to be paid on 
the breach of a contract for the performance of several 
conditions is a penalty is especlaliy applicable where the 
different acts to be performed are of varying degrees of 
importance, although such fact is not controlling in all 
cases. 

The doctrine that a stipulated sum in gross to be 
paid on the breach of a contract for the perform¬ 
ance of several conditions is a penalty and not 
liquidated damages is specially applicable where, 
the different acts to be performed are of unequal 
degrees of importance.^2 jn such case the circum- 


3®. Tex.—Irvin v. liambert, Civ. 
App., 70 S.VV.2d 495, error dis¬ 
missed. 

Wis.—Pick V. Heisler, 19S N.W. 734, 
184 Wis, 77. 

Covejiajits iacideatal to purcliase of 
realty 

Covenants of purcliaser to place 
improvements upon land and to se- | 
cure buyer for vendor’s lien notes I 
for two thirds of purchase price be- I 
ing: incidental to his main obligation ! 
to purchase land, provision in con- i 
tract for one sum as liquidated i 
damages for his breach of perform-: 
ance held enforceable, since such 
damages were intended for breach of 
main obligation.—Irvin v. Lambert, 
Tex.Clv.App-, TO S.W,2d 495, error 
dismissed, 

S7. N.T.—Simon v. Linden, 17$ N,T. 
S. 491, 107 Misc. 340, affirming 
Simon v. Linder, 176 N.Y.S. 257, 
106 Mlsc, 3S7, and affirmed 179 
N.T.S. 951, 190 App.Div. S99. 

38. N.Y.—Leggett V. Mutual L. Ins. 
Co., 53 N.Y. 394. 

Okl.—Consolidated Cut Stone Co. v. 
Seidenbach, 75 P.2d 442, 454, ISl 
Okl. 578, quoting Corpus SwdB. 
Expenses of inspeotioii and snpexixu 
tendency 

Provision of a building contract, 
making time of the essence, that, in 
case of failure to complete in speci¬ 
fied time, contractor shall pay, in 
addition to one hundred dollars a 
day as liquidated damages, all ex¬ 
penses for inspection and superin¬ 
tendence, is valid.—J. E. Hathaway 
& Co. V. U. S., 39 act. 346, 249 tJ. 
S. 460, 63 L.Ed. 707, affirming 52 Ct. 
CL 267. 

39. Fla.—Poinsettia Dairy Products 
r. Wessel Co., 16s So. 30$, 309, 
123 Fla. 120, 104 A.L.E.. 216, citing 
Corpus Juris. 


Ind.—Calvert v. Price, 145 N.E5. 55S, i 
S2 Ind.App. 250—Tudor v. Beath, 
131 NE. S4S, 76 Ind.App. 526. , 

Iowa.—Holt V. Doty, 187 N.W. 550, 
193 low'a 582. 

Mich.—^Federal Electric Co. v. Na¬ 
tional Service Stations, 238 N.W. 
174, 255 Mich. 425—Lemberg v. 

Visnaw, 209 N.W’. 70, 235 Mich. 
333. 

Minn.—Bauman v. Peters, 231 N.W. 
613, ISl Minn. 85. 

N.Y.—City of New York v. Brooklyn 
& Manhattan Perry Co., 143 N.E. 
788, 238 N.Y. 52, modifying 201 
N.Y.S. 892, 207 App.Div. 810, which 
affirmed 184 N.Y.S. 124, 112 Misc. 
331—Seidlitz v. Auerbach, 129 N.E. 
461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7—Cohen v. 
Berkman, 225 N.Y.S. 135, 130 Misc. 
725, 

Tenn.—City of Nashville v. Nash¬ 
ville Traction Co,, 220 S.W. 1087, 
142 Tenn. 475. 

17 aj. p 952 note 44. 

4ft. Tex-—^McCelvy v. Bell, Civ.App., 
6 S.W.2d 390, 

Breach of Installm^t payment 
Provision, in conditional sales con¬ 
tract for purchase of land which 
obligated purchasers to pay stated 
amount as liquidated damages on 
their default in payment of any sum 
of principal, interest or taxes for 
period of thirty days after same be¬ 
came due, and which was equally ap¬ 
plicable to every stage in perform¬ 
ance of contract even though only 
one installment of purchase price 
might remain unpaid, held unen¬ 
forceable as providing a “penalty” 
and not “damages.”—Futrall v. Trip¬ 
lett, C.C.AA.rk-, 84 P.2d 861. 

41. N.Y.—Clement v. Cash, 21 N. 
Y. 253. 


42, Cal.—^Webster v. Garrette, 62 
P.2d 550, 10 CaLApp.2d 610. 

Ind.—Jeffries v. Lesh, 144 N.E. 881, 
195 Ind. 503—Calvert v. Price, 145 
N.E. 558, 82 Ind.App. 250—Tudor 

V. Beath, 131 N.E. 848, 76 Ind.App. 
526. 

Iowa.—McMurray v. Paust, 276 N. 

W. 95, 224 Iowa 50—Holt v. Doty. 
187 N.W. 550, 193 Iowa 582. 

Mich.—Federal Electric Co. v. Na¬ 
tional Service Stations, 23S N.W. 
174, 255 Mich. 425—Lemberg v. 
Visnaw, 209 N.W. 70, 235 Mich. 
333—Noble v. Sturm,, 178 N.W. 99. 
210 Mich. 462. 

Minn.—Bauman v. Peters, 231 N.W. 
613, 181 Minn. 85. 

Mo.—Sylvester Watts Smyth Realty 
Co. V. American Surety Co. of New 
York, 238 S.W. 494, 292 Mo. 423— 
Knaus v. Lindsey, 280 S.W. 713, 
222 Mo.App. 476—Adams v. Lucka- 
man, App., 256 S.W. 103. 

N.Y.—City of New York v. Brooklyn 
& Manhattan Ferry Co., 143 N.E. 
788, 238 N.Y. .52, modifying 201 N. 
Y.S. 892, 207 App.Div. 810, which 
affirmed 184 N.Y.S. 124, 112 Misc. 
331—Seidlitz v. Auerbach, 129 N. 
E. 461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, 186 App.Div. 7—884 

West End Ave. Corporation v. 
Pearlman, 193 N.Y.S. 670, 201 

App.Div. 12—Cohen v. Bet'kman, 
225 N.Y.S. 135, 130 Misc. 725. 

I Or.—Dairy Co-op. Ass’n v. Brandes 
I Creamery, 30 P.2d 338, 147 Or, 
488, followed in 30 P.2d 344, 147 
Or. 503. 

Pa.—Gross v. Exeter Machine Works, 
121 A. 195, 277 Pa. 363. 

Tenn.—City of Nashville v, Nash¬ 
ville Traction Co., 220 S.W. 1087, 
1088, 142 Tenn. 475, citing Corpus 
Jtuds. 

Tex.—Wyll v. Kent, Civ.App., 56 S. 
W.2d 505—Jones v. Mays, Civ. 
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stance that the same amount is made payable on t 
the nonperformance of a number of acts of widel} : 
variant relative consequence is deemed to be in- ; 
consistent with an intent to liquidate the dama^res j 
on any theory of compensation.-^- However, v.hile ' 
the fact that some of the particulars of the a.c;ree- ; 
ment are less weighty than others is an important I 
consideration in reaching the true intent of the ! 
parties, it is not an absolute guide thereto and | 
by some authorities the doctrine that the provision | 
must be construed as for a penalty is limited to 
those cases in which one of the distinct conditions 
in the contract is to pay a smaller sum of money 
than that which is stipulated as damages,^^ and in 
others it is at least inapplicable where the amount 
stipulated is no more than just compensation for 
breach of any one of the several conditions,-^6 oj- 
where the contract has but one primary purpose 
regardless of its form.'^'^ 

c. Certainty as to Actual Damages 

A stipulated sum to be paid for breach of a contract 
containing several distinct and independent covenants 
may be considered as liquidated damages where the dam¬ 
ages for breach of each covenant would be uncertain and 
difficult to estimate, but it will ordinarily be held a pen¬ 


alty where damages for breach of the several coversants 
Or for part of the several covenants may be readily as- 

certasned. 

An -tated may be rleemed tr# be liquidated 

damage'^* if not wh^dly din[ir'.rti;* Jiatc to the 
probable actual lors, although the coniract provides 
tor the performance of Feveral cor.ditimis, if in 
each instance the damages on a breach would be 
uncertain and dhtcult of estimate and, although 
there is authority to the contrary;^it has been held 
that the rule applies alth-jiigh the various acts to 
be performed apparently difTer in their value to 
the obligee and in the consequent actual damages 
for i:on])crformance.'’'^ However, where each of 
the several acts required hy a contract is of a na¬ 
ture which admits of the ready ascertainment of 
the actual damages on default, a sum named in 
gross will be construed as a penalty and not as 
liquidated damages.^^ 

Damages uncertain in same particulars only. The 
general rule is that, where a contract stipulates 
for the performance of several acts, and the ac¬ 
tual damages on a breach of some of such acts 
would be difficult of ascertainment, but readily 
computed on breaches of others, a sum stated there- 


App., 248 S.W. 129, 180, citing 
Corpus Juris. 

Wash.—Wilbur v. Taylor, 282 P. 
65, 154 Wash. 2S2. 

Wis.—State v. Hackbarth, 279 N.W. 

687, 228 Wis. lOS. 

17 C.J. p 952 note 46. 

Of trivial importance 

Provision for stated amount as 
liquidated damages, which requires 
its payment for any breach, no mat¬ 
ter how trivial, is a penalty.—^Hack- 
enheimer v. Kurtzmann, 138 N.E. 
735, 235 N.T. 57, affirming 192 N.Y. 
S. 181, 198 App.Div. 691. 

Contracts held to contain such con¬ 
ditions 

(1) An employment contract be¬ 
tween physicians requiring employee 
to accept employment for one year, 
to render daily reports of work -and 
money paid therefor, faithfully to 
use best efforts to maintain and in¬ 
crease employer’s practice, and not 
to practice in county for five years 
from date of contract except when 
in employer’s service, and providing 
for liquidated damages of five thou¬ 
sand dollars for breach, did not pro¬ 
vide for “liquidated damages” but 
for a “penalty,” as respects rights 
thereunder.—McMurray v. Faust, 276 
N.W. 95, 224 Iowa 50. 

(2) A sum stipulated to be paid 
'‘as liquidated damagres” for breach 
of any of vendor’s covenants to exe¬ 
cute and place in escrow by a cer¬ 
tain date a warranty deed convey¬ 
ing title in fee, furnish an abstract 


showing good title, free of encum¬ 
brances, correct any defects therein, 
have it recertified as of the date on 
which the transaction was consum¬ 
mated, give possession by a certain 
date, and keep the buildings insured, | 
held a penalty, a broach of one or; 
more of such covenants being pos¬ 
sible, without damaging vendee more 
than nominally.—Adams v. Lucka- 
man, Mo.App., 256 S.W. 103. 

(3) Earlier cases on this subject 
see 17 C.J. p 952 note 46 [a]. 
Contract with municipality 

Where a traction company, under 
a franchise to construct lines on 
particular streets, executed a bond 
for two hundred thousand dollars to 
secure the municipality against loss 
from use of electricity, and also to 
procure the company’s compliance 
with the regulation requiring stipu¬ 
lated expenditures within fixed time, 
the bond must be treated as penal, 
notwithstanding the rule that the 
bond given to secure performance of 
public work for the benefit of a 
municipality will be treated as 
liquidated damages, because of the 
difficulty of ascertaining the dam¬ 
age, the city in this case not taking 
the bond purely in a governmental 
capacity, but to protect itself against 
claims in its corporate capacity.— 
City of Nashville v. Nashville Trac¬ 
tion Co., 220 S.W. 1087, 142 Tenn. 
475. 

43. Wash.—^Wilbur v. Taylor, 282 P. 

65, 154 Wash. 2S2. 

17 C.J. p 953 note 47. 
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44. Mich.— Ann Arbor Asphalt 

Const. Co. V. City of Howell, 19S 
N.W. 195, 196, 226 Mich. 647, cit¬ 
ing Corpus Juris. 

Tex.—Jones v. Mays, Civ.App,, 248 
S.W. 129. 

17 C.J. p 953 note 48. 

45. N.Y.—Clement v. Cash, 21 N.Y. 
253. 

17 C.J. p 953 note 49. 

4G. Mich.—Ann Arbor Asphalt 

Const. Co. V. City of Howell, 19S 
N.W. 195, 226 Mich. 647. 

47. Kan.—Kansas City v. Industrial 
Gas Co.» 28 P.2d 968, 138 Kan. 
755. 

48. Kan.—Kansas City v. Industrial 
Gas Co., supra. 

Mich.—Ann Arbor Asphalt Const- 
Co. V. City of Howell, 198 N.W. 
195, 226 Mich. 647. 

17 C.J. p 953 note 50, 

49. Wis. — State v. Hackbarth, 27i 
N.W, 687, 228 Wis. IDS. 

50. Mich.—^Ann Arbor Asphalt 
Const. Co. V. City of Howell, 19S 
N.W. 195, 226 Mich. 647. 

17 C.J. P 953 note 51. 

51. Mich.—Federal Electric Co. v. 

National Service Stations, 238 N. 
W. 174, 255 Mich. 425—Noble v. 
Sturm, 178 N.W. 99, 210 Mich. 

462. 

Pa.—Lackawanna Boiler &, Grate 
Co. V. Lee Coal Storage Co., 139 
A. 315, 290 Pa. 561—Gross v. Ex¬ 
eter Machine Works, 121 A. 195, 277 
Pa. 36 3. 

17 C.J. p 953 note 52. 
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ill tM pai'I fill a breach wiH be hcbl to be a penal¬ 
ty ar.il iv'it hqa: I'ltL*.! A stipulation to 

forftre a curtain stun bit the breach of any of the 
terirs fit the C'Cttract cannot be separated and a 
part treated as a penalty and the remainder as liq¬ 
uidated The sum named cannot be re- 

pmrde 1 ns a Tunalty as to part of the provisions 
uf the c'cttract and as liquidated dama.ees as to the 
f 5 thtT part: if it is li^it liquidated damages as to 
one of the covenants it cannot be so as to the oth- 
ers.^*^ This principle has been held to be particu¬ 
larly applicable where the payment of a sum of 
money is the subject of one or more of the condi¬ 
tions of the contract.'^^ It has been said, however, j 
that if the stipulated sum was limited to such of j 
tile conditions' as were of an uncertain nature, it 
might be held to be liquidated damages as to those 
conditions,^^ 

§ 112, - Other Matters Affecting Deter¬ 

mination 

a. Collateral character of provision 

b. Amount varying with extent of 

breach 

c. Amount fixed by duration of default 

or delay 

d. Retention of payment to secure per¬ 

formance 

e. Provision for waiver 


a. Collateral Character of Provision 

Where the amount mentioned Is wholly collaterai to 
the object of the contract, being inserted merely as a 
security for performance, the provision is for a penalty 
and not for liquidated damages. 

Where the agreement is made for the attainment 
of another object or purpose, to which the stip- 
( ulated sum is wholly collateral, such sum will be 
I treated as a penalty.^” Where the provision for 
1 liquidated damages relates to the main purpose of 
? the contract, it cannot be regarded as merely col- 

i lateralis 

b. Amount Varying with Extent of Breach 

A provision for payment of an amount as damages 
which vanes in proportion to the extent of the breach 
will generally be construed as for liquidated damages, but 
a provision under which the amount paid as damages in¬ 
creases the nearer full performance Is approached will 
be held a penalty. 

The fact that the parties to the contract provide 
,for the payment of an amount fluctuating with 
the extent of the breach, or for a stated sum for 
each successive or particular default, is, in gen¬ 
eral, regarded as manifesting an intent to liqui¬ 
date the damages rather than to make provision 
for a penalty a contract which, if enforced 

according to its terms, would require the payment 
of an increasing sum the nearer full performance 
was approached will be held to be penal in char- 

acter.60 


52. Idaho.—Benewah Creek Im¬ 
provement, Land & Logging- Co. v. 
Milwaukee Lumber Co., 242 P. 
793, 41 Idaho 7S3. 

Ind.—Jeffries v. Lesh, 144 N.E. 881, 
195 Ind. 503—Tudor v. Beath, 131 
N.E. S4S, 76 Ind.App. 52S. 

Ky. —Indiana-Kentucky Natural Gas 
Corporation v. City of Springfield. 
69 S.W.2<1 1025, 1028, 253 Ky. 615. 
quoting Corpus Juris. 

Mich.—Federal Electric Co. v. Na¬ 
tional Service Stations, 238 N.W. 
174. 255 Mich. 425. 

Minn.—Bauman v. Peters, 231 N-W. 
613. ISl Minn. 85. 

Mo.—Sylvester Watts Smyth Realty 
Co. v. American Surety Co. of 
New York, 238 S.W. 494, 292 Mo. 

423. 

N.Y.—City of New York v. Brook¬ 
lyn & Manhattan Ferry Co., 143 
N.E. 7SS, 238 N.Y. 52, modifying 
201 N.y.S, 892, 207 App.Div. 810, 
which affirmed 184 N.Y.S. 124. 113 
Misc. 331— Seidlitz v. Auerbach, 
129 N.E. 461, 230 N.Y, 167. re¬ 
versing 174 N.Y.S. 82, 186 App.Biv. 
7—Cohen v. Berkman, 225 N.Y.S. 
135. 130 Misc. 725. 

Ohio.—Miller v. Blockberger, 146 N- 
E. 2U6, 111 Ohio St. 798. 

Pa.—Stew’art v. Turner, 67 Pa.Super. 
255. 


Tenn.—City of Nashville v. Nash¬ 
ville Traction Co.. 220 S.W. 1087, 
142 Tenn. 475. 

17 CJ. p 953 note 53. 

53. Ark.—Stillwell v. Paepeke- 
Leicht Lumber Co., 84 S.W. 483, 
73 Ark. 432, 108 Am.S.R. 42. 

N.Y.—Seidlitz v. Auerbach, 129 N.E. 
461, 230 N.Y. 167, reversing 174 
N.Y.S. 82, IS6 App.Div. 7—City of 
New York v. Brooklyn & Manhat¬ 
tan Perry Co., 184 N.Y.S. 124, 
112 Misc. 331. 

54. Ind.—Tudor v. Beath, 131 N.E. 
848, 76 Ind.App. 526. 

Ky.—Indiana-Kentucky Natural Gas 
Corporation v. City of Springfield, 
•69 S.W.2d 1025, 1028, 253 Ky. 615, 
quoting Corpus Juris. 

Ohio.—Miller v. Blockberger, 146 N. 

E. 206, 111 Ohio St. 79S. 

17 C.J. p 953 note 54- 

55- N.Y.—Clement v. Cash, 21 N. 
Y. 253. 

17 C.J. p 954 note 55. 

56 . N.Y.—Cotheal v. Talmage, 9 N. 
Y. 551, 61 Am.D. 716, Seld. 238. 

57- Mont.—O'Keefe v. Dyer, 52 P. 
196, 20 Mont. 477. 

17 C.J. p 946 note 16, 

58- D.S.—Board of Commerce of 
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Ann Arbor v. Security Trust Co., 
Mich., 225 F. 454, 140 C.C.A. 486. 

59. U.S.—Lamson Co. v. Blliott- 
Taylor-Woolfenden Co., C.C.A, 
Mich., 25 P.2d 4, 58 A.L.R. 295. 

Ariz.—Miller Cattle Co. v. Mattice, 
298 P. 640, 643, 38 Ariz. 180, cit¬ 
ing Corpus Juris. 

Pa.—Power Mfg. Co. v. Bellefonte 
Trust Co., 13 Pa.Dist. & Co. 321. 
17 C.J. p 947 note 18., 

Quo of the principal rules used in 
determining whether a contract fixes 
a penalty or liquidated damages is 
whether the payment mentioned in 
the contract is a fixed and definite 
sum, regardless of the nature or 
extent of the breach of the contract, 
or whether it is based on, and varies 
with, the nature and extent of the 
breach.—Miller Cattle Co. v. Mattice, 
298 F. 640, 38 Ariz. 180. 

60. Fla.—Chace v. Johnson, 123 So. 
519, 98 Fla. 118, followed in, C.C. 
A., Chace v. Smith, 136 So. 672, 102 
Fla. 1013. 

Minn.—Goodell v. Accumulative In¬ 
come Corporation, 240 N.W. 534, 
536, 185 Minn. 213, quoting Corpus 
Juris. 

17 C.J. p 947 note 19. 
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Regardless of date of breach. In a contract in 
which the date of the breach is all important in 
determiniiie: the actual damages caused, a stipula¬ 
tion for the payment of a fixed, unvarying sum, 
without regard to the date of the breach, is a pro¬ 
vision for a penalty.^i 

c. Amount Fixed by Duration of Default or 

Delay 

Provisions for the payment of stated sums for each 
period of default, as long as default shall continue, will 
ordinarily be construed as for liquidated damages unless 
the amount stipulated is unreasonable and disproportion¬ 
ate to the actual damages. 

Where, instead of a provision for the payment 
of a sum in gross on a breach of the contract, the 
stipulation is for a stated sum periodically as long 
as default shall continue, the implication will be 
that the continuing amounts to be paid are intend¬ 
ed as a liquidation of the damages during the peri¬ 
ods to w^hich they apply, and not as penalties for 
the breach of the contract.®^ contract may be 

so construed, it has been held, although the parties 
themselves designate the periodic sum as a pen- 
alty.^2 Hovrever, the parties will not be permitted 
in this manner, or by providing for payments fluc¬ 
tuating with the extent of the breach, to stipulate 
for an amount grossly disproportionate to the ac¬ 
tual damages,or to evade the rule of compensa¬ 
tion where the actual damages are readily ascer¬ 
tainable.®^ 

d. Retention of Payment to Secure Perform¬ 

ance 

Provisions in contracts for the retention of a certain 
percentage of payments as they come due as security 
for the complete performance of the contract have been 
construed as for liquidated damages or for penalties ac¬ 
cording to the intention of the parties and the particular 
circumstances of the case. 

Provisions in contracts providing for payment 
in installments at fixed times or as the work pro¬ 
gresses, whereb}'' a percentage of the partial pay¬ 
ments shall be retained as security for complete 
performance, are by some authorities regarded as 

61. Iowa.—McMurray v. FSaust, 276 
N.W. 95, 224 Iowa 50. 

Mo.—Jenning-s v. First Nat. Bank, 30 
S.W.2d 1049, 225 Mo.App. 232. 

Or.—Alvord v. Banfield, 166 P. 549, 

85 Or. 49. 

62. La.—Federal Sign System 
(Electric) v. Leopold, 120 So. 898, 

10 La.App. 709. 

17 C.J. p 947 note 20. 

63. Wis.—Grant Marble Co. v. Mar¬ 
shall, etc., Bank, 165 N.W. 14, 166 
Wis. 547. 

64. N.C. — Wheedon v. American 


I provisions for liqirld'ttcd but in other 

I cases such stipulauon- are hehl t-*'? be for penal¬ 
ties,®* and this is parncnlarly true v’here it is 
fated that the [^artie> >h:M have the riuht te re™ 
envt-r djiHiages in te* the Mims 

i .\ provisi* n in a contract ui empbwine’it, whereby 
a portajn of the em'dnytje’s pay is retained until 
the lermiiiatiun of the periv/l of emplnyment, has 
been held to be a provision liquidiated dani- 
i ages;®*^ but such a provision must not be mani¬ 
festly disproporiionate to the actual damages sus¬ 
tained."*-* 

e. Provision.for Waiver 

The fact that the contract contains a provision en¬ 
abling the party to whom performance is due to waive a 
stipulation for liquidated damages does not make the 
stipulation a penalty, 

A contract may be construed as providing for 
liquidated damages and not for a penalty, although 
it contams a provision by which the party to whom 
performance is due may waive the stipulation."^ 

§ 113 . - Particular Classes of Contracts 

a. In general 

b. Payment of money 

c. Sale of personalty 

d. Sale or exchange of realty 

e. Lease or rental contract 

f. Employment 

g. Hire 

h. Refraining from business or profes¬ 

sion 

a. In General 

Provisions in varying classes of contracts have been 
construed to provide for liquidated damages, or penalties, 
or neither, in accordance with the general rules applica¬ 
ble to the determination of such question. 

In numerous cases various classifications of con¬ 
tracts dealing with varying subjects have, as in¬ 
terpreted according to the general rules applicable 
to the determination of such question, been held 
to provide for liquidated damages^2 penal- 

ea E.S.—'Hughes v. U. S., 45 Ct. 
Cl. 517. 

17 C-J. p 950 note 31. 

6a Mich.—Wilson v. Godkin, 98 N. 

W. 985, 136 Mich. 106. 

17 C.J. p 950 note 32. 

70. Minn.—Schommer v. Flour City 
Ornamental Iron Works, 152 N. 
W. 535, 129 Minn. 244. 

71. XJ.S.—Crane Co. v. XJ. S., 46 Ct. 
Cl. 343. 

17 C.J. p 951 note 37. 

72. AdvertisitLg contract 
Provision for cancellation of year’s 


Bonding Co., 3S S.E. 255, 128 N.C. 
69. 

17 C.J. p 948 note 22. 

65. Neb.—Brennan v. Clark, 45 N. 
W. 472. 29 Neb. 385. 

17 C.J. p 948 note 23. 

66. Iowa.—^Wolf V. Pes Moines & 
Ft. D. R. Co., 20 N.W. 481, 64 
Iowa 380. 

9 C.J. p 812 notes 35. 36—17 C.J. p 
950 note 29, 

67. Va.—Stony Creek Lumber Co. 
V. Fields & Co., 45 S.E. 797, 102 
Va. 1, 1 Ann.Cas. 242. 

17 C.J. p 950 note 30. 
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tics"’" m neither.**^ Where the agreement is as to a 
matter certain in valne% and the sum fixed upon in 
case of a defaint is prealer than the tterainteu 
sum or the whole arncunt of the total debt paid 
according' to the tenor of the instrument, it is a 
penalty and not liryjidated daniag-es."^ A contract 
which was entered into for the purpose of benefit¬ 
ing and not penalizing or enforcing the obligations 
of a party is not penal in character even though it 
is somewhat dependent on another agreement 

Building and cojisiruction contracts. Contracts 
for the payment of stipulated amounts for delay 


in the performance of building and construction 
contracts are ordinarily construed as providing 
for liquidated damages, see supra § 106. Contracts 
providing for payment of a fixed and unvarying 
sum for breach of a building and construction con¬ 
tract, without taking into consideration the extent 
of the breach, or the time thereof, are generally 
considered as providing for a penalty.'^'^ 

Limitation on liabiliiy. A limitation in a con¬ 
tract on the amount which may be recovered for 
breach thereof is not a provision for liquidated 
damages. 


advertising contract upon payment' 
of forty per cent of remaining 
monthly payments of forty-nine dol¬ 
lars and seventy “five cents each held 
provision for '‘liquidated damages,’* 
not for “penalty.”—Retailer’s Serv¬ 
ice Bureau v. Smith, 163 S.E. 649, 165 
S-C. 238. 

Contract for street cleaning 

Where a city’s contract for street 
cleaning prox’-ided that “the engi¬ 
neer” should determine questions re¬ 
lating to work, and that the “di¬ 
rector of public works” should de¬ 
duct certain specified amounts for 
defaults, such as neglect to uniform 
street cleaners, etc., as to which 
matters the director’s decision 
should be final, his deductions are 
liquidated damages, and not penal¬ 
ties.—Curran v. City of Philadelphia, 
107 A. 636, 264 Pa. 111. 

Contract for support and mainte¬ 
nance 

Provision to pay stated amount 
for breach of contract to support 
and maintain party during her life 
was for liquidated damages.—First 
Lroan & Trust Co. v. Schanche, 202 N. 
W. 390, 4S S.D. 86. 

Bnclusiy© insurance contract 

One thousand five hundred dollars 
per year for unexpired term, as 
agreed damage for breach of exclu¬ 
sive insurance contract with broker 
who installed sprinkler system to 
reduce fire insurance rate, held valid 
provision for “liquidated damages,” 
and not invalid as “penalty.”—Trust 
Co. of Glen Rock v. Shrewsbury 
Furniture & Mfg. Co„ 158 A. 641, 164 
Pa.Super. 564. 

Idedge agreement 

A 'contract requiring the pledgee 
of corporate stock, pledged as se¬ 
curity for a loan, to pay a stipulat¬ 
ed amount for each share of such 
stock not returned to the pledgor at 
the expiration of a stated time was 
held to provide for liquidated dam¬ 
ages and not to constitute an agree¬ 
ment for the purchase of the stock. 
—Smith V. Carlston, 271 P, 1091, 205 
Cal. 541, followed in Rethers v. 
Smith, 271 P. 1096, 205 Cal. 7SS. 


To drm oil well 

Stipulation of contract for cer¬ 
tain sum as damages for failure to 
drill oil well or oil and gas well 
held to be for liquidated damages. 
Okl.—Lorraine Petroleum Co. v. 

Bartlett, 2S0 P. 2S6, 128 Okl. 8. 
Tex.—Schtvarz v. Lee, Civ.App., 287 

S.W. 519. 

73. Contract to drill oil well 

A provision of a contract that, if 
defendant failed to drill an oil well 
as required by its terms, the con¬ 
tract should be “null and void and 
of no effect,” imported a penalty 
and w'as for the benefit of the other 
party, and did not evidence an in¬ 
tention to make a forfeiture by 
defendant of its rights under the 
contract the sole consequence of its 
breach, and to exempt it from lia¬ 
bility for damages sustained by the 
other party.—^All-American Oil & 
Gas Co. V. Connellee, C.C.A.Tex-, 3 F. 
2d 107. 

74. Different rates dependent on ex¬ 
tent of use 

Contracts providing for purchase 
of certain number of inches of ad¬ 
vertising space a year at agreed rate 
per inch, but providing higher speci¬ 
fied rate on failure to use amount of 
space contracted for, held not to pro¬ 
vide for penalty or for liquidated 
damages.—Jordan Furniture Co. v. 
Oklahoma Pub. Co., 47 P.2d 91, 171 
Okl. 644. 

Pox^hase of easement 

Contract granting easement in 
tunnel for mining purposes for con¬ 
sideration of one thousand dollars 
and annual performance of assess¬ 
ment work on tunnel held not to 
provide for liquidated damages of 
one thousand dollars for breach of 
contract.—^Ounlap v. Savage, 29 P. 
2d 493, 54 Idaho 87. 

SentaJ. agreement 

Where pending litigation of claims 
of two parties to ownership of land, 
the first, being in possession, sur¬ 
rendered possession to the other, 
pursuant to a written agreement, 
that in case the land should be re¬ 
turned to the first party the other 
w'ould pay stated amount per year 


for its use and occupancy, the agree¬ 
ment w’as one for the payment of a 
rental fixed by the parties contingent 
on the determination of ownership, 
and not one for a penalty.—Halstead 
V. Missouri Slope Land & Investment 
Co., 1S4 H.W. 284, 48 N.D. 220. 

75. Wis.—Minn Billiard Co. v. 

Schwab, 190 JST.W. 836, 179 Wis. 
129. 

76. La.—Reimann v. New Orleans 
Public Service, 187 So. SO, 191 La. 
1079. 

Befund of amount paid to secure 
■utility improvement 
A clause in contract by which gas 
company agreed to extend its gas 
mains to serve subdivision being de¬ 
veloped by realty company, whereby 
gas company would refund to realty 
company, from consideration paid, 
seventy-eight dollars and thirteen 
cents for each new customer during 
period of ten years, while somewhat 
dependent upon principal agreement, 
was, in itself, a separate agreement, 
rather than secondary obligation, 
and hence was not unenforceable as 
“penal clause” within meaning of 
statute.—Reimann v. New Orleans 
Public Service, supra. 

77. Ga.—Beaufort County, S. C., v. 
Lane, 101 S.E, 762, 24 Ga.App. 659. 

To furnish ma-terials 

Where K contracted with C for 
the building of a mill, agreeing to 
furnish to him all materials as fast 
as needed, etc., and to pay him one 
thousand dollars “fixed and stipulat¬ 
ed damages” for any failure in per¬ 
formance upon his part, the one 
thousand dollars was in the nature 
of a penalty, and plaintifE was en¬ 
titled to recover only his actual 
damages.—Fitzpatrick v. Cotting- 
.ham, 14 Wis. 219. 

78. U.S.—^Western Union Telegraph 
Co, V. Nester, Cal., 60 S.Ct. 769, 
309 U.S. 582, 84 L.Ed. 960, 128 A. 
L.R. 628, reversing, C.C.A., 106 P* 
2d 587, affirming, D.G., Nester v. 
Western Union Telegraph Co., 25 
F.Supp. 478, certiorari granted 
Western Union Telegraph Co. v. 
Nester, 60 S.Ct. 468, 309 U.S, 643, 
84 L.Ed. 997. 
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1>. Pasrmeiit of Money 

In general, provisions for liquidated damages are 
inapplicable to contracts for the payment of money oniy, 
interest being the only legal measure in such cases. 

In general the ordinary rules as to liquidated j 
damages are inapplicable to contracts for the pay- f 
ment of money only.’'® In such cases the courts ! 
construe the damages as a penalty,so irrespective 
of the intent of the parties or the language by 
which it is expressed.Si The principle is that dam¬ 
ages for the breach of contracts for the payment 
of money are fixed and liquidated by law, and nei¬ 
ther require nor are susceptible of liquidation by 
the parties, interest being the legal measure of 
damages in all such cases.^^ The rule is the same 
although a creditor may suffer the most serious 
injury from the want of punctual payment of his 


I debt, and ahhough the payment of the principal 
! and inter.-: ntay in fact afford a wr/dly iiiadequate 
i Cf'-nmensati^'n f -r his di^,app'chrnn.'nt.‘“'' llt^nce, 
where the parties to a con:rad stipulate for the 
pa>menl of a larger sum of nienwr as damages for 
the default or n'utprr.niiuit a smaller sum at a 
given lime, no matter v/hat may be the language 
of the parties, tlte larger aum agreed up^n will be 
deemed a penalty, and not liquidated damagevs.'^"^ 
In the a[)pIicat!on of the rule it is inimaterial 
whether the p:i}Tneiit is to be nmde to [ilaintiff or 
to some other person, where the contract is for 
plaintiff’s benefit and is entered into with him.^S 

However, where the contract is not simply one 
for the payment of a definite sum of money and 
the facts and circumstances of the case are such 
as to bring it within the application of the general 


Transmission of money Tby teleg-rapli 
Where contract of telegraph com¬ 
pany for transmission of money or¬ 
der provided that the company shall 
not he liable for damages for delay, 
nonpayment, or underpayment of 
money order “beyond the sum of five 
hundred dollars, at which amount 
the right to have this money order 
promptly and correctly transmitted 
and promptly and fully paid is here¬ 
by valued/' the provision did not 
prescribe a definite liability, but was 
a limitation upon the maximum per¬ 
missible recovery for actual loss or 
damage properly alleged and shown 
by evidence.—^Western Union Tele¬ 
graph Co, V. Nester, supra. 

79. Minn,—Daniels v. Ward, 4 Minn. 
168, Gil. 113. 

Tex.—Langever v. R. G. Smith & 
Co., Com.App., 278 S.W, 178, re¬ 
versing R. G. Smith & Co. v. Lang- 
eyer, Civ.App., 261 S.W. 450. 

Utah.—Croft v. Jensen, 40 P.2d 198, 
202, 86 Utah 13, quoting Corpus 
J'uris. 

17 C.J. p 954 note 64. 

Damages for breach of annuity con¬ 
tract see Annuities 5 9 a (2). 

&}, Ala.—^Federal Land Bank of 
New Orleans v. Bridgeforth, 173 
So. 66, 233 Ala. 679. 

Tex.—Lemgever v. R. G. Smith & 
Co., Com-App., 278 S.W. 178, re¬ 
versing R, G. Smith & Co. v, 
Langever, Civ.App., 261 S.W. 450. 
Utah.—Croft v. Jensen, 40 P.2d 198, 
202, 86 Utah 13, quoting Corpus 
Juris. 

17 C.J. p 954 note 65. 

3>aily percentage wage increase 
A contract between an employer 
and employee, requiring that employ¬ 
er, on failing to make payment of 
wages due, should pay such em¬ 
ployee for each day that the amount 
remains unpaid ten per cent of the 
amount due him in addition “as ' 


liquidated damages for such failure,” 
would impose a penalty, and not pro¬ 
vide for liquidated damages.—Da- 
vidow V. Wadsw'orth Mfg. Co., 17S N. 
W. 776, 211 Mich. 90, 12 A.L.R. 

605. 

Porfeiture of insurance rights 

A nonforfeiting provision in a 
contract of accident insurance under 
which assured signed a note for five 
annual premiums, but when install¬ 
ments were overdue could not re¬ 
cover for certain accidents then in¬ 
curred, held to provide a penalty 
in contravention of the provisions of 
the Code relating to liquidated dam¬ 
ages.—^Kelly v. Great Western Acc. 
Ins. Co., 189 P. 785, 46 Cal.App. 747. 
Pailure to pay out of crop 

A contract providing that if the 
mortgagors failed to pay the debt 
out of the crops, there being no 
crop failure, they would pay the 
mortgagee as liquidated damages the 
sum of five hundred dollars, if the 
premises mortgaged sell for enough 
to pay the indebtedness, was a pro¬ 
vision for a penalty.—Hocksprung v. 
Young, 146 N.W. 547, 27 N.D. 322. 

81. Utah.—Croft v. Jensen, 40 P.2d 
198, 202, 86 Utah 13, quoting Cor¬ 
pus Juris. 

17 C.J. P 955 note 66. 

82. Ala.—Federal Land Bank of 
New Orleans v. Bridgeforth, 173 
So. 66. 233 Ala. 679. 

Iowa.—Holt V. Doty, 187 N.W. 560, 
552, 193 Iowa 582, citing Corpus 
Juris. 

Minn.—^Daniels v. Ward, 4 Minn. 168, 
Gil. 113. 

Miss.—Pyle v. Gentry, 90 So. 485, 127 
Miss, 784. 

Ohio.—Midwest Properties Co. v. 
Renkeh 176 N.K 665, 38 Ohio App. 
503. 

Tex.—Langever v. R. G. Smith & Co., 
Com.App., 278 S.W. 178, reversing 
R. G. Smith & Co. v. Langever, 
Civ.App., 261 S.W. 450. 


Utah.—Croft v. Jensen, 40 I'.2(I 19S, 
2r»f, S6 Utah 13, quoting Corpus 

Juri s. 

Va.—^IVinslow v. Dawson, 1 Wash. 

liS, 3 Va., IIS. 

17 C.J. p 955 note 67. 

83. Iowa.—Gow’er & Holt v. Carter 
& Shattuck,, 3 Iowa 244, 66 Am. 
D. 71. 

N.H.—Mead v. Wheeler, 13 N.H. 351. 

84- Me.—Maybury v. Spinney-May- 
bury Co., 120 A. 611, 122 Me. 
422. 

Mich.—Guardian Detroit Bank v. 
Peckham, 245 N.W. 567, 261 Mich. 
62. 

N.Y.—Bagley v. Peddie, 16 N.Y. 469, 
69 Afn.D. 713, reversing 7 N.Y. 
Super. 192. 

Va.—^Winslow v. Dawson, 1 Wash, 
118, 1 Va., 118—Groves v. Graves, 1 
Wash. 1, 1 Va., 1. 

Wis.—Minn Billiard Co. v. Schwab, 
190 N.W. S36, 170 Wis. 129. 

17 C.J. p 955 note 69. 

Collection charge 

Plaintiff held not entitled to re¬ 
cover ten per cent collection charge 
in addition to amount expended in 
collecting note, injiuding attorney's 
fees, since such additional charge in 
enforcing payment of note would 
constitute forfeiture and not liqui¬ 
dated damages.—Standard Capital 
Corporation v. J. G. Berkwit & Co., 
288 N.Y.S. 1007, 248 App.Div. 214. 

Stipulated amount on foredosura 

A provision in a mortgage that in 
case of foreclosure the mortgagor 
shall, in addition to the ^ebt and in¬ 
terest thereon, pay the costs and a 
stated amount as liquidated damages 
for the foreclosure is void.—Foote 
v. Sprague, 13 Kan. 155—^Kurtz v. 
Sponable, 6 Kan. 395. 

85- Iowa.—^Kuhn v. Myers, 37 Iowa 
351- 
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rules as to v, hen a provision will be held for liq- 
nidatcd dania.i^es, it will be so held.'"^^ 

IrJercst rcJi. There can be no greater da.mrige 
for the detention of money than the “legal*’ inter¬ 
est provided by law, that is, the interest rate which 
is aj)Tdietl in the absence of any cuntractual provi¬ 
sion ; and so any agreement for the payment of 
a larger amount is not liquidated damages but a 
[leraalty, which cannot be enforced except up to 
the actual damage, namely, “legal” interest^" If, 
the rate of interest specified in the contract great¬ 
ly exceeds the real value of the money, it is to be 
regarded as a penalty for the nonpayment of the 
principal sum, rather than a just recompense for 
detaining it.SS stipulation of the parties as to 
the rate of interest after maturity may be accepted 
as the measure of damages, provided they adhere 
to what may be reasonably sufficient to compensate 
the loss arising from the breach of contract 
and an agreement for a higher rate after maturity 
than before, which higher rate is not greater than 


the maximum lawful rate, is not a mere penalty.^0 
However, although there is some authority to the 
omtrary.^'i stipulations tor an excessive rate of 
interest after maturity are ordinarily regarded as 
; penalties and not liquidated damages.^- Also a 
! provision that a note, payable at a specified date, is 
( to bear interest from date if not paid at maturity 
provides for a penalty and not for liquidated dam- 
■ ages, and such interest is not recoverable but 
if the debt was actually due when the note was 
1 made it has been held that a condition or agree- 
i ment that, on the debtor’s failure to pay at ma- 
] turity, he shall pay a stated legal rate of interest 
i from the date of the note is legal and enforce- 

'! able.^*^ 

i 

Discharge of larger sum by payment of sm^aller. 
A provision in a contract that a larger sum, in fact 
; due, be discharged on the payment of a lesser 
at a stipulated time or in a particular manner is 
not, as to the former, penal in character, but the 
larger sum may be recovered if the debtor fails to 


03 . Gji,—Sutton V. Howard, 33 Ga. 
.336—Hardee v. Howard, 33 Ga. 
533, Am.D. 176. 

Increase of past due mutual insur¬ 
ance company assessments 

Provision in articles of associa¬ 
tion of a mutual insurance company 
for payment of stipulated damages 
of ten per cent per month on past- 
due assessments is not a penalty, 
but is enforceable as stipulated dam- 
ayes for breach of contract imposed 
to induce prompt jiayment for benefit 
of entire company, the relation not 
being- one of lender and borrower.— 
State Mut. Rodded Fire Ins. Co. of 
Michigan v. Randall, 205 K.W. 165, 
232 Mich. 210, 41 A.L.R. 973. 

87, U.S.^—United Shoe Machinery 
Co. V. Abbott, Mo., 158 F, 762, 86 
C.C.A. 118. 

Ga.—Clark v, Kay, 26 Ga. 403. 

Ind.—Brown v. Maulsby, 17 Ind. 10. 
Iowa.—Gower & Holt v. Carter & 
Shattuck, 3 Iowa 244, 66 Am.D. 
71. 

Kan.—^Kurts v. Sponable, 6 Kan. 
395. 

La.—Griffin v. His Creditors, 6 Rob. 
216. 

Minn.—Daniels v. Ward, 4 Minn. 168, 
Gil. 113. 

Miss.—Pyle v. Gentry, 90 So. 485, 127 
Miss. 784. 

R.I.-—Sessions v. Richmond, 1 R.I. 
298. 

88 . Colo.—Browne w Steck, t Colo. 
70. 

Increased interest for failure to iu- 
sure 

Under note bearing interest at 
eighteen per cent per annum and se¬ 
cured by assignment of interest in 
estate and life insurance policies, 


provision that, upon maker’s failure 
to obtain additional insurance as 
provided, the lenders might charge 
interest at double rate which the 
indebtedness was otherwise to bear, 
was not a stipulation for liquidated 
damages, or an agreement to pay 
larger percentage for extension of 
time, but a penalty, and not enforce¬ 
able because unreasonable, uncon¬ 
scionable and oppressive.—De Cor¬ 
dova V. Weeks, 140 K.E. 269, 246 
Mass. 100. 

89. Colo.—Browne v. Steck, 2 Colo. 

70. 

90. Neb.—Omaha Loan & Trust 
Co. V. Hanson, 65 N.W. 1058, 46 
Neb. 870—Havemeyer v. Paul, 63 
N.W. 932, 45 Neb. 373, overruling 
Richardson v. Campbell, 51 N.W. 
753, 34 Neb. 181. 

91. U-S.—Scottish-American Mort¬ 
gage Co. V. Wilson, C.C.A.Kan., 24 
F. 310. 

Ill.—Walker v. Abt, 83 Ill. 226— 
Downey v. Beach, 78 Ill- 53—^With- 
erow V. Briggs, 67 Ill. 96—^Davis v. 
Rider, 53 Ill. 416—Blair v. Cham- 
biin, 39 Ill. 521, 89 Am.D. 322— 
Smith V. Whitaker, 23 Ill. 309— 
Lawrence v. Cowles, 13 Ill. 577. 
Ind.—^Wernwag v. Mothershead, 3 
Biackf. 401, 

Party can obtain relief by payment 
Where a note stipulates for pay¬ 
ment of a certain per cent as liqui¬ 
dated damages for nonpayment, if it 
is not paid promptly at maturity, 
the increased interest is merely liq¬ 
uidated datnages from which relief 
can be had at any time by payment, 
and involves no special hardship 
calling for the interference of a 
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court of equity.—Bane v, Gridley, 67 
III. SSS. 
trsTurious note 

Where there was usury at the in¬ 
ception of the note the contract is 
unlawful throughout and cannot be 
enforced as to any of its provisions, 
so that a provision for an excessive 
rate after maturity will not be en¬ 
forced.— Armour v. Moore, 5 IlLApp. 
433. 

92. Ark.—ChafEe & Sons v. Landers, 
46 Ark. 364. 

Iowa-—Conrad v. Gibbon, 29 Iowa 
120—Wilson V. Dean, 10 Iowa 432 
—Gower <& Holt v. Carter & Shat¬ 
tuck, 3 Iowa 244, 66 Am.D. 71— 
Shuck v. Wight, 1 Greene 128. 
Mass.—Cutler v. How^e, 8 Mass. 257. 
Minn.—Daniels v. Ward, 4 Minn. 168, 
Gil. 113—Mason v. Callender, 2 
Minn. 350, Gil. 302, 72 Am.D. 102- 
Neb.—Weyrich v. Hobelman, 16 N. 

W. 436, 14 Neb. 432. 

N.C.—^Moore v, Cameron, 93 N.C. 
51. 

Ohio.—Brockway v, Clark 6 Ohio 
45. 

93. Ala.—Fugua v. Carriel, Minor, 

170, 12 Am.D. 46—Dinsmore v. 

Hand, Minor 126. 

La.—Griffin v. His Creditors, 6 Rob. 
216. 

Va.—^Waller v. Long, 6 Munf., 20 Va., 
71. 

Contrary ml© 

A condition in a note, or other 
contract for the payment of money, 
that, if not paid at maturity, interest 
will be charged from the date of 
the contract is valid.—Brown v, 
Maulsby, 17 Ind. 10. 

94. La.—Griffin v. His Creditors, 6 
Rob. 216. 
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avail himself of the conditions prescribed.^’' How¬ 
ever, where the lesser sum is in fact the debt, the 
larger is a penalty, and its payment will nr?t be 
enforced, although the contract may provide in 
terms for the release of the latter on payment of 
the former.''^^ 

Money due in installnicnts. Where there is a 
contract to pay money in installments, or periodi¬ 
cally, a provision that future installments shall im¬ 
mediately become due on default in any installment 
or payment to be made has in general been held 
not penal in character, but valid and enforceable 
as liquidated damages.^*^ So, where the period 
for which payment is to be made is uncertain, a 
provision for the payment of a fixed amount on 
breach may be sustained as a provision for liq¬ 
uidated damages.®^ However, a provision for 
forfeiture of installments made on an investment i 
contract on breach thereof by reason of failure to 
pay an installment due is a penalty.^^ 

Contract coniaining other provision. Where one 
of several conditions m a contract is for the pay¬ 
ment of money, in default of which a larger sum 
may, by the terms of the contract, become payable, 


§ IVA 

the latter will, in general, be consirueci as a pen¬ 
alty and not as liquidated damagtsd 

Aiiornevs commissi,ois. dittornev’s commi-- 
I sums, wnxn written instruments lor the payment 
of money may authorize the creditor to collect, arc 
I in the nature of penalties rather than of liquidated 

damages.- 

c. Sale of Personalty 

In general stipolations for amounts to be paid as 
damages for breach of contracts for the safe of personal¬ 
ty having a market price will be regarded as a penaity; 
but if the commodity is such that damages for breach 
of the contract are difficult to estimate the general rules 
I applicable to delermine whether a stipulation for dam¬ 
ages is for a penalty or liquidated damages apply. 

In contracts for the sale of staple commodities 
having a market price on the breach of which 
damages may be accurately and readily ascertained, 
a sum stipulated to be paid on such breach will be 
regarded as a penalty.^ AVhere, however, the 
damages from a breach of a contract of sale are 
uncertain and difficult of estimation such a provi¬ 
sion will be regarded as one for liquidated damag¬ 
es,^ unless the damages stipulated are so excessive 


95. U.S.—United Shoe Machinery 
Co. V. Abbott, Mo., 158 F. 762, 86 
C.C.A. 118. 

17 C.J. p 956 note 74. 

96. Ill.—Goodyear Shoe Mach. Co. 

V. Selz, 41 N.E. 625, 157 Ill. 186. 
Me.—Maybury v. Spinney-Maybury 

Co., 120 A. 611, 122 Me. 422. 

Mich.—Guardian Detroit Bank v, 
Peckham, 245 K.W. 567, 261 Mich. 
52. 

97. S.D.—Russell v. Wright, 121 N. 

W. 842, 28 S.D. 338. 

Tex.—Langever v. R. G. Smith & 
Co., Com,App., 278 S.W. 178, re¬ 
versing R- G. Smith & Go. v. 
Langever, Civ.App., 261 S.W. 450. 

98. Ky.—Hughes v. Hughes, 172 S. 
W. 960, 162 Ky, 505. 

17,C.J. p 956 note 77. 

99. Minn.—Goodell v. Accumulative 
Income Corporation, 240 N.W. 534, 
185 Minn. 213. 

1. Mass.—Fisk v. Gray, 11 Allen 
132. 

17 C.J. p 956 note 78. 

8. Pa.—Commonwealth v. Pennsyl¬ 
vania Loan Corporation, 193 A. 141, 
127 Pa.Super, 253. 

Such commissions may he reduced 
in the court’s discretion.—Common¬ 
wealth V. Pennsylvania Loan Cor¬ 
poration, supra. 

3. Ohio.—Roderick Lean Mfg. Co. 
V. Casebere, IS Ohio N.P.,lSr.S., 
447. 
yiour 

In a contract for the purchase and 
sale of flour, a provision for the 


measurement of the damages in case 
of breach, based on the price of 
wheat, has been held to constitute 
a penalty.—^Domestic Science Bak¬ 
ing Co. V. Sheffield-King Milling Co., 
24 Ohio Cir.Ct., N.S., 2S9, 27 Ohio Cir. 
Dec. 527, revising 19 Ohio N.P.jN. 
S., 497. 

Wagons 

Provision, in contract for sale of 
wagons, for buyer’s payment of 
stated percentage of purchase price 
as “liquidated damages," upon buy¬ 
er’s refusal to accept the shipment 
was for a penalty.—Bowden v. 
Southern Rock Island Plow Co., Tex. 
Civ.App., 206 S.W. 124. 

4. Ill.—Lippman v. Graber, 255 Ill. 
App. 345. 

Kan.—Mitchell v. Brownfield, 275 P. 
166, 127 Kan. 762. 

Mass.—^Atlantic Refining Co. v. Bar-! 

nard, 163 N.E, 167, 264 Mass. 560. 
Minn.—McGuckin v, Harvey, 225 N. 

W. 19, 177 Minn. 208. 

17 C.J. p 956 note 80. 

Provisions held for liquidated dam¬ 
ages 

(1) Contract of sale of good will 
and other property of a sanatarium 
providing that partial payments of 
purchase price during stipulated 
period of years may be retained as 
liquidated damages for purchaser's 
breach of contr^t is not necessarily 
void.—Tarry v. Johnston, 208 N.W. 
615, 114 Neb. 496. 

(2) Provision for payment of 
stipulated sum for failure to buy 
school bonds according to contract 
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held valid as one for liquidated 
damages.—Board of Education of 
City of Sapulpa v. Broadwell, 245 P. 
60, 117 Okl. 1. 

(3) Contract whereby defendant 
agreed to pay one thousand five 
hundred and forty-four dollars for 
installing and removing equipment 
loaned in case it breached contract 
to sell plaintiff’s oils held not un¬ 
conscionable.—Atlantic Refining Co. 
V. Barnard, 163 N.E. ‘le?, 264 Mass. 
560. 

(4) Sale contract, providing for 
forfeiture of five dollars per head 
for all cattle short of number re¬ 
quired to be delivered, held to pro¬ 
vide for liquidated damages, not 
penalty.—Miller Cattle Co. v. Mat- 
tice, 298 P. 640, 38 Ariz. ISO. 

(5) Buyer’s deposit of three 
thousand five hundred dollars to he 
paid seller on buyer’s breach of con¬ 
tract to buy five advertising devices 
per month for ten months at two 
hundred and thirty-five dollars each 
held liquidated damages, and not 
penalty.—St. Petersburg Advertis¬ 
ing Co. V. American Motorsign Co., 
C.C.A.Pla., 25 P.2d 397. 

(6) Provision in contract for con¬ 
struction and maintenance of spe¬ 
cially designed Neon signs that 
debtor on default should pay seven¬ 
ty-five per cent of balance of in¬ 
stallments held stipulation for liq¬ 
uidated damages.—Bassett v. Claude 
Neon Federal Co. of Kansas, C.C. 
A.Kan., 65 F.2d 526. 

(7) Under provision that twenty- 
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as l^i anir'i’int to a pla::: disrtg’ard of tiie rale of 
conipt::?at:or:," nr radtss the c:rci:ni5taaccs are 
such as tr) that a l:q:::ou:o^n of the tlan:- 

a^es v/.'is intcr-ieha® AL-^) there is authority 

which hfh-ls that, even thejiigli the damages may 
be reads!y ascertained, if the prirxiple of contpen- 
sation ha? not been disregarded and the parties 
in good fairh intended and attempted to fix a sum 
certain as liqnidiated damages it will be so re¬ 
garded." In some instances stipulations in con¬ 
tracts of warranty for the payment of a stated 
sum on a breach have been held to be a liquidation 


the damages^ but in others a contrary view 
has been taken.^ 

It has been stated that in general a provision in 
conditional sales contracts for the forfeiture of 
the down payment and installments on breach of 
the contract are generally construed as valid.It 
has even been held that a provision of a condition¬ 
al sale contract authorizing the seller to repossess 
on default, retain all installments paid as rental, 
and recover the balance due on the purchase price 
as liquidated damages has been held valid, even 


five tliousand dollars? should be held 
as g-uarauty for performance by cor¬ 
poration of conditions of agreement 
precedent to obligation of buyers to 
buy preferred stock, sum specified 
held intended to compensate for ac¬ 
tual damage, and not as stipulated 
damag:es .—Sterne v. PI etcher Ameri¬ 
can Co., 181 N.E. 37, 204 Ind. 35. 
0 oods on consignment 

A provision in a contract for con¬ 
signment of goods that if consignor 
terminated contract upon consignee's 
violation of any of its provisions?, 
consignee should pay consignor ten 
per cent of net cost value of unsold 
consigned articles returned by con¬ 
signee to consignor upon termina¬ 
tion, as liquidation expense, was 
for liquidated damages and was not 
a penalty for breach of contract.— 
C. H. Mountjoy Parts Co. v. Perfect 
Circle Co., Tex.Civ.App., 119 S.W.2d 
186, error dismissed. 

Plour 

(1) Provisions for liquidated dam¬ 
ages for breach of contract for sale 
of flour of a particular brand to be 
manufactured for the purchaser and 
to be delivered in the future at pur¬ 
chaser's option as to time within a 
substantial period were valid. 

U-S.—Consolidated Flour Mills Co. 
V. Pile Bros. Wholesale Co., C.C.A. 
OkI„ 110 F.2d 926—-Larabee Flour 
Mills Co. V. Carignano, C.C.A.OkL, 
49 F.2d 151. 

Ark.—Quaile & Co. v. William Kel¬ 
ly Milling Co., 42 S.W.2d 369. 184 
Ark. 717, 79 A.L.R. 183. 

Ind.—Lietteileir v. Abilene Flour 
Mills Co., 198 N.E. 111. 101 Ind. 
App. 2(1. 

Mich.—H. King Flour Mills Co. 

V. Bay City Baking Co., 214 N.W. 
973, 240 Mich. 79. 

Mo.—Terxa, Andrews & Thurston v. 
Randazzo Macaroni Mfg. Co., 28 8 

S.W. 20, 315 Mo. 927. 

Neb.—International Milling Co. v. 
North Platte Flour Mills, 229 N. 

W. 22, 119 Neb. 325. 

S.D.—International Milling Co. v. 
Reierson, 225 N.W. 218, 55 S.B. 
139. 

Wis.—Sheffleld-King Milling Co. v. 
Jacobs, 175 N.W. 796. 170 Wis. 
SS9. 


(2) Under contract to buy flour 
tp be manufactured for future de¬ 
livery, provision obligating buyer 
for specified carrying charges held 
valid.—Standard Tilton Milling Co. 
V. Toole. 127 So. 13, 223 Ala. 450. 

(3) Contract to buy flour to be 
manufactured held to contemplate 
extension of contract, either by sell¬ 
er's extending credit for carrying 
charges or by demanding cash there¬ 
for.—^Standard Tilton Milling Co. v, 
Toole, supra. 

(4) Charge of twenty-five cents 
per barrel, plus difference in market 

i price as damages for breach of con- 
I tract for sale of flour held reason- 
i able liquidation of possible charges 
I and not ^‘penalty."—Calvin Hosmer, 

I Stolte Co. V. Paramount Cone Co., 
189 N.E. 192, 285 Mass. 278. 

CoSperative marketing agreement 

(1) Provision for liquidated dam¬ 
ages for breach of cooperative mar¬ 
keting contract held not a penalty. 
Ind.—Dark Tobacco Growrers' Co-op. 

Ass'n V. Robertson, 150 N.E. lOG, 
84 Ind.App. 51. 

Kan.—^Kansas Wheat Growers* Ass'n 
V. Ast, 224 P. 963, 118 Kan. 247 — 
Kansas Wheat Growers’ Ass’n v. 
Loehr, 234 P. 962, 118 Kan. 248. 
Ky.—Rowland v. Burley Tobacco 
Growers' Co-op. Ass'n, 270 S.W. 
784, 208 Ky. 300—^Potter v. Dark 
Tobacco Growers' Co-op. Ass’n 257 
aw. 33, 201 Ky. 441 . 

Minn.—^Minnesota Wheat Growers’ 
Co-op. Marketing Ass’n v. Hug¬ 
gins, 203 N.W. 420, 162 Minn. 471. 
Miss.—Brown v. Staple Cotton Co¬ 
op. Ass'n, 96 So. 849, 132 Miss. 
859. 

(2) Contract providing for pay¬ 
ment of stated sum for each breach 
of contract to deliver milk to co¬ 
operative association exclusively 
held to subject offending member 
thereof to single charge of such 
amount as liquidated daiuages.^— 
Fort Dodge Co-op. Dairy Marketing 
Ass'n V. Ainsworth, 251 N.W. 85, 217 
Iowa 712. 

IPormnla for measure of recovery 
Contract . formula, ascertaining 
damages for breach of contract to 
deliver cotton as difference between 


sale price and price at w-hich cot¬ 
ton of equal quality could be se¬ 
cured for imr.;ediate shipment to 
place of delivery, held not invalid as 
providing “penalty.”—Cortner v. An¬ 
derson, Clayton & Co., 144 So. 443, 
225 Ala. 575. 

5. III.—-Marshall Milling Co. v. Ros- 
enbluth. 231 Ill.App. 325. 

17 C.J. p 956 note SI. 

6 . Ala.—Standard Tilton Milling 
Co. V. Toole, 137 So. 13, 223 Ala. 
450. 

17 C.J. p 956 note 82. 

Stated percentage in addition to ex- 
penses incurred 

A contract for the purchase of a 
ginning outfit, reciting that in case 
of countermand the purchaser was 
to reimburse the seller for any and 
all expenses incurred in the sale, 
and pay to the seller twenty per 
cent of the purchase price, held to 
provide for a penalty as to the twen¬ 
ty per cent.—Murray Co. v. Ouzts, 
109 S.E. 122, 117 S.C. 388. 

Sum to coerce performance 

Entry or cancellation charges 
again.st buyer, if seller terminated 
contract on breach thereof, in¬ 
tended and fixed as an arbitrary sum 
to coerce performance or punish de¬ 
fault, in addition to the actual dam¬ 
ages resulting from the breach, 
held penalty and not recoverable.— 
Standard Tilton Milling Co. v. Toole, 
137 So. 13, 223 Ala. 450. 

7. IT.S. — ^Detroit Edison Co. v. 

Wyatt Coal Co,. C.C.A.W.Va., i P. 
2d 788—^Jewett, Bigelow & Brooks 
V. Detroit Edison Co., C.C.A.Mich., 
274 F. 30, certiorari denied Detroit 
Edison Co. v. Jewett, Bigelow & 
Brook, 42 S.Ct. 52, 257 U.S. 641, 
66 L.Ed. 411. 

8 . Mo.—^Myers v. Hay, 3 Mo, 98. 

17 C.J. p 956 note 83. 

9. Cal.—Greenleaf v. Stockton Com¬ 
bined Harvester, etc., Works, 21 
P. 369, 78 Cal. 606. 

17 C.J. p 956 note 84. 

10 . Wash.—Jones-Short Motor Co. 
V. Bolin, 279 P. 395, 163 Wash. 
198. 
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thoiign it may be a hard and oppressive contract 
but there is other authority which holds that a 
provision in a conditional sales contract for the 
liquidation of damages for breach at a specified 
percentage of the unpaid installments is for a pen¬ 
alty's 

d. Sale or Eschange of Realty 

Provisions for stipuSated damages for breach of a 
contract for the saie or exchange cf real estate are gen¬ 
erally construed as for liquidated damages, but where 
the circumstances are such as to show the provision to 
be for a penalty it will be so construed. 


r The actual damages arising from the breach of a 
I contract for the purchase or salt^^ or exchange^^ 
1 of real estate, or of chattels have been fre- 

I quently held to be of such an uncertain and unas- 
j certainablc nature as to warrant the construction 
1 that a sum named to be paid on a breach is liqui¬ 
dated damages and not a penalty. However, such 
amounts have frequently been construed as penal¬ 
ties,^® and will be construed as such if the damages 
are readily ascertainable,^^ or the requirement is to 


11. U.S.—In re Exigrene Leboeuf,, 
Ltimited, D.C.Mass., 11 F.Supp. 575. 

B.C.—Owens Motor Co. v. ‘Williford, 
67 F.2d 691, 62 App.D.C. 319. 

Mass.—Bedard v. C. S. Hansom, Inc., 
134 N.E. 392, 241 Mass. 74. 25 A. 
E.R- 1488. 

12 . Ea.—Claude Neon Federal Co. of 
Shreveport v. Angell, App., 153 So. 
681. 

13. Cal.—^Wright v. Rodgers, 243 P- 
866 , 198 Cal. 137. 

Ill.—Summers v. Hedenberg, 198 Ill. 
App. 460, affirmed 115 N.E. 566, 277 
Ill. 368. 

Neb.—Edgar v. Anthes, 191 N.W. 
682, 683. 109 Neb, 546, quoting 
Corpus yuris. 

N.y. —Cohen v. Feathers, 205 N.T.S. 

685, 209 App.Div. 780. 

Pa.—Sautter v. Rowland, 131 A. 733, 
285 Pa. 212. 

Tex.—^Huffhines v. Bourland, Com. 
App., 280 S.W. 561, affirming Bour¬ 
land V. Huffhines, Civ.App., 289 S. 
W. 184—Irvin v. Lambert, Civ.App., 
70 S.W.2d 495, error dismissed— 
Blair v. Bird. Civ.App., 20 S.‘W'.2d 
843—^Rabinowitz v. Barnall, Civ. 
App., 2 S.W.2d 930, reversed on 
other grounds. Com.App., 13 S.W. 
2d 73—Williams v. Beasley, Civ. 
App., 300 S.W. 193—McClendon v. 
Homeseekers’ Realty Co., Civ.App., 
272 S.W. 216—Bourland v. Huff- 
* hines, Civ.App., 244 S.W. 847, 849, 
quoting Corpus Juris. 

Wash.—Asia Inv. Co. v. Levin, 204 
P. SOS, 118 Wash. 620, 32 A.L.R. 
578. 

Wis.—Peper v. Eveland, 272 N.W. 11, 
224 Wis. 267. 

17 C.J. p 957 note 85. 

Earnest money 

Provision for forfeiture of earnest 
money on breach of a contract to 
purchase real estate held a stip¬ 
ulation for liquidated damages rath-1 
er than a penalty. | 

Mo.—Bachman v. H. R. Ennis Real 
Estate & Investment Co., 204 S.W, 
1115, 199 Mo.App. 674, 

Tex.—Magruder v. Poulton, Com. 
App., 257 S.W. 533, reversing. Civ. 
App., 243 S.W. 512. 
deposits by both parties 

Deposit of a certified check by 
the purchaser and a promissory note 


by the vendor as stipulated in a 
contract for the sale of land, in 
each case for one tenth the purchase 
price, "as an evidt-nce of good 
faith’* and "a guaranty” of perform¬ 
ance, and the further agreement that 
if either failed to perform the 
amount deposited by him "shall be 
immediately forfeited,” but that, if 
the seller was unable to perform 
after using reasonable diligence, he 
should not be liable to the buyer 
in such sum, held to be an agree¬ 
ment for liquidated damages and 
not for a penalty.—Jones v. Mays, 
Tex.Civ.App., 248 S.W”. 129, 

Oreatioa of laadlord and tenant re¬ 
lationship 

Where a land sale contract pro¬ 
vided that, on default of installment 
by purchaser, vendor could retain 
the amount paid to compensate them 
for use of premises for rent, it in¬ 
dicated that the relation of landlord 
and tenant should arise.—^Armstrong 
V. Irwun, 221 P. 222, 26 Ariz. 1, 32 
A,L.R. 609. 

14. Ind.—Dowd V. Andrew's, 134 N. 
B- 294, 77 Ind.App. 627. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 765. 

Ky.—Cook V. Johnson* 44 S.W.2d 
547, 241 Ky. 452. 

Minn.—Christianson v. Haugland, 203 
N.W. 433, 163 Minn. 73. 

Tex.—Mazac V. Conner, Civ.App., 
296 S.W. 641~Veselka v. Forres, 
Civ.App., 283 S.W. 303. 

Wis.—Dick V- Heisler, 198 N.W. 734, 
184 W'is. 77 — ^Dekow’ski v, Stach- 
ura, 185 N.W. 549, 176 Wis, 154. 

17 C.J. p 957 note 85 [cj. 

Stipulations held for liquidated dam¬ 
ages I 

Sum of bo'nd conditioned on per¬ 
formance of agreement to exchange 
real estate, each piece of which W'as 
subject to encumbrances.—Welbourn 
v. Kee, 204 S.W. 220, 134 Ark. 361. 

15. Tex.—^American Nat. Bank of 
Wichita Falls v. Haggerton, Civ. 
App., 250 S.W. 279, 

Ii^se 

(1) Judgment for plaintiff for one 
thousand dollars as forfeit money 
held not error, wirere the clause in 
a contract to sell a lease specified 
tliat sum as liquidated damages in 
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event of breach by either party, and 
no showing was made that the stip¬ 
ulated sum was unre^^sonable or 
what the extent of plaintiff’s dam¬ 
ages were.—American Nat. Bank of 
Wichita Falls v. Haggerton, supra. 

(2) Amount stipulated in contract 
assigning oil and gas lease as dam¬ 
ages for failure to drill well con¬ 
stituted liquidated damages.—Lor¬ 
raine Petroleum Co. v. Bartlett, 280 
P. 286, 138 Okl. 8. 

(3> Stipulation in contract for sale 
of long term leasehold for retention 
of all payments made on breach by 
buyer held one for liquidated damag¬ 
es.—Hoefeld v. Sixty-Third & Hal- 
sted Realty Co., 7 N.E.2d 402, 289 
IlLApp. 305. 

(4) Time being an important ele¬ 
ment in closing contracts for the sale 
of oil leases, a clause thereof pro¬ 
viding for the forfeiture of an 
amount deposited in escrow by the 
buyer if he fails to comply should 
foe interpreted as fixing the damag¬ 
es in case of default, and not as a 
penalty, whether or not it is suffi¬ 
cient to compensate the seller for his 
loss.—McElroy v. Danciger, Tex.Civ. 
App.. 241 S.W. ICfSS. 

16. N.C.—Crawford v. Allen, 127 S. 
E. 521, 1S9 N.C. 434. 

Contract designated “option*' coa- 
tract 

Contract designated an “option” 
contract, providing in effect for sale 
of property at a specified price, pay¬ 
able partly in cash and the balance 
in stated monthly installments, and 
providing that on failure to make the 
payments provided for, or any of 
them, such failure would operate as 
an election not to purchase and 
the property should be surrendered 
and the sums paid forfeited as liqui¬ 
dated damages was a sales contract 
and the provision for the vendor’s 
retention of the money paid was for 
a penalty.—Beaden v. Bransford 
^ Realty Co., 232 S.W. 958, 144 Tenn. 
: 395. 

17. Tex.—Irvin v- Lambert, Civ- 
App-i 70 S.W.2d 495, error dis¬ 
missed—Bourland v. Huffhines* 
Civ.App., 244 S.W. 847, 849, quoting 
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5 h*j’.v air! sccinc j'st'rtrTniancc of tne 

**7 t'li' or^jvi^ion to dair.L'^i'S :s un- 
saal \ 2 ,"'■* a^ v. hiere :t i? unc')a 5 ci'''ratjxL' or !^tos>~ 
ly (llo'T A’r >Tti^KJittA K. th- ir;i:ry provri-d ac;riiist,-^ 
nr fna:: ud tno .srrrotjnd:::^ c:rc::m5tanccs it ap- 
y^rars dnr the parties at the time stipulated the sun: 
as a pi. ::aity rather than as true daruyttes.-^ 

Where it is sti[ejlated that as a part of the con¬ 
sideration the jiiirchaser shall perform a specified 
rxt, or in default pay a stated sum of money, the 
hatter is, in g’eneral, held to be liquidated damages 
rather than penalty but, on the other hand, it 
has been held that, in the absence of exceptional 
drciimstaiices, a promise to pay a certain sum of 
money if the promisor fails to fulfil his agreement 
to convey land will be deemed a provision for a pen¬ 
alty*-^ When with the giving of an option with re¬ 
lation to realty there is coupled a provision for an 
amount to be paid in case the option is not accept¬ 
ed, such amount is a penalty.A provision for the 


rebate of a certain portion of the purchase price 
if specified improvements are constructed on the 
premises, vrhich improvements it is believed would 
benefit the adjacent premises, is not for liquidated 
damages nor is it a penalty.-^ 

e. Lease or Eental Contract 

1 Stipulations for specified announts as liquidated dam¬ 
ages for breach of the provisions of a lease are valid un¬ 
less the facts of the case are such as to bring the case 
within the application of the rules holding provisions for 
stipulated amounts to be penalties. 

If the actual damages on a breach of the cove¬ 
nants of a lease or rental contract would be uncer¬ 
tain, and the stipulated sum to be paid in such event 
is not plainly disproportionate, the latter will be 
construed as liquidated damages and not as a penal¬ 
ty,-® but if the damages are not uncertain and dif¬ 
ficult of ascertainment such a stipulation will be 
held to be for a penalty.^’^' Moreover, to be con¬ 
strued as for liquidated damages the stipulation 


Corpus Juris—Runnells v. Pruitt, 
Civ.App., 204 S.W. 1017. 

18. Ill.—Pinta V. Krai, 1 N.E.2d S76. 
285 Ill.App. 232. 

Tex.—Davis y. Wagner, Civ.App., 237 
S.W. 612. 

19. Ky.—Heal Estate & Mortgage ^ 
Co. of Louisville v. Duke, 65 S.W. 
gd 81. 251 Ky. 385. 

La.—Ekman v. Vallery, 169 So. 521, 
185 La. 4SS. 

17 C.J. p 957 note 89. 

20. Pa.—Ellis V. Roberts, 9S Pa.Su¬ 
per. 49. 

Tex.—Irvin v. Lambert, Civ.App., 70 
S.W.2d 495, error dismissed. 

21. Tex.—Irvin v. Lambert, supra. 

22. Tex.—Bourland v, Huffliines, 
Civ.App., 244 S.W. 847, 849, quoting 
Corpus Juris. 

17 C.J. p 957 note 87. 

23. Mont.—O'Keefe v. Dyer, 52 P. 
196, 20 Mont. 477. 

17 aj. p 957 note 88. 

24. Cal.—^WMte v. City of San Die¬ 
go, 14 P.2d 1062, 126 CaLApp. 501, 
followed in Webb v. City of San 
Diego, 14 P,2d 1065. 

25. Wash.—Rice v. Weisberger, 15 
P.2d 259, 170 Wash. 35. 

26. Ark.—Foran v. Wisconsin & Ar¬ 
kansas Lumber Co., 246 S.W. 848, 
156 Ark. 346. 

Ill.—Parley v. Knight Light & Soda 
Fountain Co., 223 Ill.App. 317— 
Meacham v. Lobdell, 198 Ill.App. 
359. 

Ky.'—Fidelity & Deposit Co. of Mary¬ 
land V. Jones, 75 S.lV.2d 1057, 256 
Ky. ISl. 

Mass.—International Paper Co. v. 
Priscilla Co., 1S3 N.E. 58, 281 Mass. 
22 . 

Tex.—Read v. Gibson & Johnson, 


Civ.App., 12 S.W.2d 620, error dis¬ 
missed. 

17 C.J. p 957 note 90. 

Interest in land 

Ten-year apartment lease is sale 
of “interest in land” as regards de¬ 
termination of whether stipulation 
is penalty for breach.—Malone v. De- 
vine, 215 N.W. 356, 240 Mich. 222. 

Stipulations held for Equidated dam- 
ages 

(1) Stipulation in lease that les¬ 
sor’s reentry for conditions broken 
shall not work forfeiture of rent is 
not invalid as penalty.—Casino 
Amusement Co. v. Ocean Beach 
Amusement Co., 133 So. 559, 101 Fla. 
59, 

(2) Liquidated damage provision in 
theater lease held intended to pro¬ 
vide only for loss lessor would in¬ 
cur on termination of lease before 
expiration of term, and hence liqui¬ 
dated damage provision was not a 
penalty merely because contract con¬ 
tained number of covenants of vary¬ 
ing degrees of importance and that 
fixed sum was payable for breach of 
any one.—Burns Trading Co. v. Wel- 
born, C-C.A-Colo., 81 F.2d 691, 106 A. 
L.R. 285, certiorari denied Welborn 
V. Burn© Trading Co., 56 S.Ct. 936, 
298 U.S. 672, 80 L.Ed. 1394. 

(3) Provision for damages on the 
basis of triple rent for unlawful de¬ 
tention of premises leased by mining 
company to an employee, which 
premises were used by the company 
in connection with its operations, 
and intended for occupancy by its 
employees only contained a lawful 
stipulation for liquidated damages.— 
Vinyard v. Republic Iron & Steel Co., 
87 So. 552, 205 Ala. 269. 

(4) Provision for one hundred 

688 


thousand dollars liquidated damages 
in bond to secure erection of improve¬ 
ments by lessee to cost at least six¬ 
ty thousand dollars on tenanted and 
occupied building held not invalid 
as a penalty but valid as a provi¬ 
sion for liquidated damages where 
lessors’ erection^ of improvements 
would have entailed greater expense. 
—Fidelity & Deposit Co. of Mary¬ 
land V. Walker, C.C.A.Tex., 75 F.2d 
115. 

(5) Contract giving bailor right to 
repossess electric sign upon bailees' 
default and collect rental due for en¬ 
tire bailment term was not invalid 
as involving forfeiture.—Electrical 
Products Corporation of Colorado v. 
Mosko, 297 P. 991, 88 Colo. 447. 

(6) Provision for liquidated dam¬ 
ages of fourteen dollars per month 
for breach of lease of electric sign 
rented for one hundred twenty-tw'o 
dollars per month, held reasonable. 
—Federal Sign System (Electric) v. 
Leopold, 120 So. 898, 10 La.App. 709. 

(7) Damages equaling specified 
rental price of films, fixed by motion 
picture distributor’s contract with 
exhibitor as damages for exhibitor’s 
breach of contract held not in na¬ 
ture of penalty. 

Ga.—Mion & Murray v. World Wide 
Pictures, 176 S.E. 83, 49 Ga.App. 
539. 

Ill.—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 HI. 
App. 581. 

Minn.—^Associated Cinemas of Amer¬ 
ica V. World Amusement Co., 276 
N.W. 7, 201 Minn. 94. 

(8) Earlier cases see 17 C.J. p 957 
note 90 £a}. 

27, Ohio.—Midwest Properties Co. 
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must be a reasonable one, and some substantial dam¬ 
age must have resultcclv^ and the amount stipulated 
must not be payable for breach of each of several 
conditions or covenants of varying impfmtance.-^ 
Also, if some of the covenants, upon the breach of 
which the right to liquidated damages is to accrue, 
cannot be ascertained by any exact pecuniary stand¬ 
ard, but as to others the damages can be readily and 
certainly ascertained, the provision may be con¬ 
strued as for a penalty.^^ 

Although a deposit is made with the landlord as 
security for the provisions of a lease, it will be 
deemed a penalty if the actual damages are not dif¬ 
ficult of ascertainment,31 or if the covenants, upon 
breach of which the right to liquidated damages is 
to accrue, are of wide difference in importance,32 or 
if there is an excessive disproportion between the 
deposit and the possible damages,33 or the provi¬ 
sion is otherwise oppressive,or a consideration of 
the agreement as a whole indicates an intention to 
provide for a penalty.35 Where the damages are 
difficult of ascertainment, the deposit may be regard¬ 
ed as a liquidation of damages,36 in case it is not 
clearly disproportionate.37 


A provision in a cfmtract of that in the event 
of a breach thercfOt by the the rent shall he 

suspende I v.ill not be cer.striie I t:- a jujiiidation of 
the damages so as tn prevint the lL>see from recov- 
j ering his actual proximate damages.''*^ 

I Provisions for payments tu loe mmle under and in 
I performance of the contract, and not for breach 
I thereof, are not for either penalties or liquiilated 
1 damages.3'^ A provision for a specified reduction in 
I rent in case the lessor is unable to furnish certain 
j facilities or services called for in the lease is not an 
I attempt to provide for liquidated damages and its 
1 validity is not dependent on the rllle^ gorerning liq- 
1 nidated damages and peiialtiesd^^ Xeither is a pro-, 
vision for an increased rental based on a use of the 
premises in excess of that contemplated a provision 
for either a penalty or liquidated damagesA^ 

f. Employment 

Stipulations for specified amounts as damages for 
breach of employment contracts are usually held to be 
for liquidated damages, provided they are reasonable. 

The courts have usually construed the damages as 
liquidated in breaches of contract of employment on 
the ground that they can be rarely estimated,^2 


V. Renkel, 176 N.E. 665, 3S Ohio 
App. 503. 

28. Ill.—Giesecke v. Cullerton, 117 
N.E. 777, 280 Ill. 510, reversing 203 
Ill.App. 287. 

Me.—Maybury v. Spinney-Maybury 
Co., 120 A. 611, 122 Me. 422. 

Or.—Electrical Products Corporation 
V. Ziegler Drug Stores, 15 P.2d 
1078, 141 Or. 117. 

17 C.J. p 958 note 91. 

ConseoLueuces other than prescribed 
by law 

Consequences prescribed by lease 
for failure to pay rent other than at¬ 
tached thereto by law, and not in 
proportion to actual damage suffered, 
is usually “penalty” and unenforcea¬ 
ble.—Midwest Properties Co. v. Ren¬ 
kel, 176 N.E. 665, 38 Ohio App. 503. 
Provisions held for penalties 

(1) Provision of lease permitting’ 
tenant, constructively evicted be¬ 
cause of noises and leaks, to remain 
rent free, held in nature of penalty. 
—Nineteen John St. Corporation v. 
McNamara, 242 N.Y.S, 407, 136 Misc. 
844, reversing 237 N.Y.S. 279, 135 
Misc. 142. 

(2) A provision in lease that if 
leased premises were vacated before 
expiration of lease, rent for whole 
unexpired term should become im¬ 
mediately due and payable, was in 
nature of penalty.—Gentry v. Recre¬ 
ation, Inc., 7 S.E.2d 63, 192 S.C. 429. 
17 C.J. p 95S note 91 [a], 

29, Or.—Electrical Products ' Corpo- 

25 C.J.S.-44 


ration v. Ziegler Drug Stores, 13 
P.2d 1078, 141 Or. 117. 

Tex.—Wyll V. Kent, Civ.App., 56 S. 
W.2d 505. 

30. Pa.—^United Shoe Machinery Co. 
V. Hirst, 70 Pa.Super. 324. 

31. Or.—Alvord v. Banfield, 166 P. 
549, 85 Or. 49. 

17 C.J. p 958 note 92. 

32. Mo.—Jennings v. First Nat. 
Bank, 30 S.W.2d 1049, 225 Mo.App. 
232. 

N.Y.—Lenco, Inc,, v. Hirschfeld, 159 
N.E. 718, 247 N.Y. 44, affirming 
222 N.Y.S. 841, 220 App.Div. 761. 
Or,—^Alvord v. Banfield, 166 P. 549, 
85 Or. 49. 

17 C.J. p 958 note 93. 

33. N.Y.—Feinsot v. Burstein, 146 
N.Y.S. 939, 161 App.Div. 651, af¬ 
firming 143 N.Y.S. 1040, 82 Misc. 
429, and affirmed 108 N.E. 1093, 213 
N.Y. 703—Feinsot v. Burstein, 138 
N.Y.S. 185, 78 Misc. 259. 

34. Mo.—Jennings v. First Nat. 
Bank, 30 S.W.2d 1049, 225 Mo.App. 
232. 

Option to choose 

Lease, giving landlord option on 
nonpayment of rent to refuse to ac¬ 
cept surrender and declare forfeiture 
and hold deposit, provided for “pen¬ 
alty,” and not “liquidated damages.” 
—Jennings v. First Nat. Bank, su¬ 
pra. 

35- Wis.—Elmor Realty Co. v. Genz, 
241 N.W. 632. 208 Wis. 76. 

36. Mich.—Central Trust Co. v. 
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Wolf, 237 N.W. 29, 31, 255 Mich. 8, 
78 A.L.R. 843, citing Coipns Juris- 
—Malone v, Levine, 215 N.W'. 356, 
240 Mich. 222. 

N.Y.—J. & H. Garage v. H. Flow Cor¬ 
poration, 222 N.Y.S. 242, 225 App. 
Div. 65, affirmed 168 N.E- 424, 251 
N.Y. 553. 

17 C.J. p 958 note 95. 

37- Mich.—Central Trust Co. v. 
'Wolf, 237 N.W. 29, 255 Mich. S, 78 
A.L.R. 843. 

N.Y.—Stimpson v. Minsker Realty 
Co., 154 N.Y.S. 496, reversed on 
other grounds 164 N.Y.S. 465, 177 
App.Div. 501. 

38. Mass.—Fisher v. Barrett, 4 
Cush. 381. 

Or.—Pengra v. Wheeler, 34 P, 354> 
24 Or. 532, 21 L.R.A. 726. 

39. Tex.—Bowen v. Virginia Lee 
Candies, Civ.App., 44 S.W.2d 502- 

40 _ >^^Y.—315 West Ninety-Seventh 

St. Realty Co. v. Borg, 172 N.Y.S- 
205. 

41. U.S.—Kirby v. U. S., for and on 
behalf of Crow’ Tribe of Indians, 
Mont., 43 S.Ct. 144, 260 U.S. 423, 
67 L.Ed. 329, affirming, C.C.A., 278 
F. 391. 

42. N.Y.—Held v. Metropolitan Life 
Ins. Co., 268 N.Y.S, 235, 149 Misc. 

■ 758—Greater New York Metal Box 

Co, v. Blachman, 193 N.Y.S. 750. 

Or.—Secord v. Portland Shopping 
News, 269 P. 228, 126 Or. 218. 

17 C.J. p 958 note 98. 
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in btidi ciibus tl:e ?tip:ilal:on must ae rtas-iiiablt- and 
bear same enarirtion trs tlie breach complained 
A irdrJnuni; e: jerier* a]a::be in a C'-iuract or tmploy- 
ineiit is raji'cer a provi.^isci for li'^uidated danin^c? 
nor for a penalty nor is a fjrovisicn licensing" the 
use of the enipiO}'ee's i^rnne in connection with the 
employer’s business on payment of a percentage of 
the net proiits in case the employment should be dis¬ 
continued one for liquidated damages or a pjenaltea^® 
A provision for payment to an insurance agent of 
a bonus on policies sold only under specified condi¬ 
tions is nut a penalty.'^® 

g. Hire 

StipLilations as to the value of hired property, if not 
unreasonable, will generally be enforced- 

The parties to a contract of hire may^ properly 
stipulate as to the value of the hired propertyq^^ and 


j such a stipuiatinn will be enforced in the absence 
of fraud ur mistake,'^^ or. according to some au¬ 
thorities, unconscionablcnessJ^ However, a sum 
[provided in addition to actual damages sustained 
will be held a penalty.^ 

k Befraining from Bnsiiie^ or Profession 

A provision for stated damages for breach of an 
agreement not to engage fn a particular business or pro¬ 
fession within stated limits will generally be construed 
' as for liquidated damages, although where the facts and 
^ circumstances of the case show the provision to be for 
a penalty it will be so construed. 

Where a contract has been made not to engage 
in any particular profession or business with¬ 
in stated limits, it has been the policy of the 
courts to construe such an agreement as for liq¬ 
uidated damages rather than as for a penalty, 


Stipnlatioas Held for ligniaated dam- 

ag:es 

(1) Agreement of sauce cook not 
to go on strike, or to quit, except 
at the end of the month, on e.ght 
days* notice, and for breach thereof 
to forfeit all wages due.—Ressig v. 
Waldorf-Astoria Hotel Co., 172 N.Y.S. 
S16. 185 App.Div. 4. 

(2) Provision to pay stipulated 

amount as liquidated damages for • 
breach of apprenticeship contract by < 
defendant’s son.—Putnam Mach. Co. j 
V. Mustakangas, 128 Is.E. 620, 236* 
Mass. 376. | 

(3> Provision fixing specified j 
amount as damages for employee’s | 
breach of agreement to devote his! 
entire time and atterxtion to the I 
employer’s business and not to in-1 
teresl or associate himself in any 
other business.—Simon v. Linden, 176 
>f.Y.S. 401, 107 Misc. 340, affirming 
Simon v. Linder, 176 N.Y.S. 257, 106 * 
Misc. SS7. and affirmed 170 N.Y.S. 
051, ISO App.Div. 809, 

(4) Provision, in contract for sale 
of store business and for buyer’s em¬ 
ployment of seller as manager, that 
buyer-employer discharging manager 
without cause should buy manager's 
stock in proposed store corporation 
at specified price, could not be elim¬ 
inated as penalty, so as to entitle 
manager to recover unpaid salary 
after discharge.—-National Manufac- 1 
ture & Stores Corporation v, Dekle. | 
ITS S.E. 40S, 4S Ga.App. 515. 

(5) Where contract provided for^ 
payment to architect of five per cent.! 
of cost of building estimated at two j 
hundred fifty thousand dollars and! 
if project was abandoned after work; 
was begun architect should receive 
actual expenses and two thousand 
five hundred dollars, it was held that 
such amount should be treated as 
liquidated damages, not as penalty. — 


Shockley v. Paul Davis Dry Goods 
Co., 205 N.W. 066, 200 Iowa 1094. 

43. III.—-White V. Mandel Bros., 248 
IILApp. 313. 

N.Y.—Schmieder v. Kingsley, 26 N, 
Y.S. 31. 6 Misc. 107. 

17 C.J. p 050 note 09. 

Provision held penalty 

(1) Contract employing lienholder 
to cut, skid, load and haul logs to 
mill of lienee, authorized to retain 
twenty-five cents per thousand if 
plaintiff failed to fulfill agreement, 
contemplated penalty, not liquidated 
damages.—Hottel v. Sw’anson, 6 P. 
2d 416, 166 Wash. 220. 

(2) In school teacher’s contract 
w’-hich provided in the event of the 
teacher's breach for the forfeiture of 
all sums remaining due and unpaid, 
under the contract, and in addition 
thereto “the sum of ?200 as liqui¬ 
dated damages w’ithin ten days aft¬ 
er default,” the sum named consti¬ 
tuted a penalty, and not liquidated 
damages, and was therefore uncon¬ 
scionable and inequitable.—Independ¬ 
ent School Dist. of Manchester v. 
Dudley, 192 N.W. 261, 195 low'^a 398. 

44. Cal.—Payne v, Pathe Studios, 44 
P.2d 598, 6 Cal.App.2d 136. 

services in employee’s shop 
Where plaintiffs guaranteed to de¬ 
fendant packing of one thousand tons 
of prunes, and agreed to pay two- 
dollars and fifty cents a ton for any 
shortage in prunes packed, clause 
provided, not for liquidated damages, 
but for minimum compensation to de¬ 
fendant for services by him in pack¬ 
ing prunes during year for which he 
was employed.—A. B. Field & Co. v. 
Haven, 173 P, 108, 36 CahApp. 669. 

45» U.S.—^Kane v. Roxy Theatres 
Corporation. C.G.A.N-Y., 65 P.2d 

324, certiorari denied Radio-Keith- 
Orpheum Corporation v. Cullman, 
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54 S.Ct. 65. 290 U.S. 647. 78 L.Ed. 
561 . 

46. Mich.—Flynn v. Jenniches, 225 
N.W. 485, 247 Mich. 315. 

47. U.S.—Sun Printing & Publish¬ 
ing Assoc, v. Moore, 22 S.Ct. 240, 
183 U.S. 642, 46 L.Ed. 366. 

17 C.J. p 959 note 1. 

48. U.S.—Sun Printing & Publish¬ 
ing Assoc. V. Moore, supra. 

49. Mass.—Baxter v. Wales, 12 
Mass. 365. 

17 C.J. p 959 note 3. 

50. Mass.—Meyer v. Estes, 41 N. 
E. 683, 164 Mass. 457, 32 L.R.A. 
283. 

17 C.J. p 959 note 4. 

51. U.S.—Bosch Magneto Co. v. 
Rushmore, N.Y., 255 P. 465, 166 C, 
C.A, 541, certiorari denied 39 S.Ct. 
136, 240 U.S. 584, 63 L.Ed. 432. 

Ark.—Robbins v. Plant, 297 S.W. 

1027, 174 Ark. 639, 59 A.L.R. 1128. 
17 C.J. p 959 note 5. 

Proper case for such provision 
Contracts not to engage in a par¬ 
ticular business or profession belong 
to that class of cases which is ex¬ 
pressly adapted to stipulations for 
liquidated damages, because it is 
practically impossible to fix the exact 
amount of damages resulting from 
a breach of the agreement.—Reiser 
V. Kerr, Ind.App., 20 N.E.2d 666. 
Consideration 

In a supplemental agreement, 
whereby an insurance company prom¬ 
ised to pay its agent commissions on 
renewals of policies written by him, 
if he were discharged with or with¬ 
out cause, provided he did not act as 
agent for another company, the 
promise by the company was suffi¬ 
cient consideration for the agree¬ 
ment not to engage in the insurance 
business as a condition of recovering 
such commissions.—Chicago Life Ins. 
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in the absence of any evidence to show that the 
amount of damages claimed is unjust or opprei*- 
sive,^" or that the amount claimed is disprijjsor- 
tionate to the damages that would result from | 
the breach or breaches of the several covenants I 
of the agreement.^3 While the decisions in this | 
class of cases are usually based upon the fact that | 
the damages are uncertain and cannot be esti- | 
matedp^*^ it has also been held that where there is 
a promise to pay a particular sum in case of breach, 
or where the payment of the sum named is the very 
substance of the agreement, a recovery may be had 
for the sum named.55 However, if the provision 
was inserted for the purpose of preventing a breach 
of the contract and of penalizing the party so doing, 
instead of specifying a sum which the parties in 
good faith agreed upon as representing the damag¬ 
es which would ensue from a breach, it is to be re¬ 
garded as imposing a penalty.^® Also such provi¬ 
sions have been held to be for a penalty where the 
contract is of such a nature as to be susceptible of 
a trivial breach, for which the sum stated would be 
excessive and where in such a contract it was 
shown that the stipulated amount was wholly in¬ 
adequate as compensation for the actual damage, the 
sum provided to be paid on a breach was held to 
be penal in character, and plaintiff’s recovery was 
not limited thereto,58 Where the parties have 


tiTincfl the s::m recoverable a "penaltytheir con¬ 
tract %viH nrdinarily be construed accordisiglyb'*^ 

The rule that where tr.e jeaymv:;: of a smaller 
is secured by a largi r Mim, considered supra § 
113 b, the Larger sum will he treaied as a penalty 
rather than as liquidated damage- has no a|j[)lica- 
tion to a provision of a contract for the* sale of a 
business, pro\ifling a fixed am-vint as damages for 
the breach of an agreement therein rrjt to engage 
in the business srdid, since the sum f::ed is not in¬ 
tended as security for the payment of the purchase 
price of the business.^® 

§ 114. Scope and Effect of Provision 

The scope of a provision for liquidated damages wiil 
be determined according to the ruiies applicaale to con¬ 
tracts generally. Such a provision does not extend to 
damages for breaches not contemplated by the parties, 
and where particular elements of damage have been con¬ 
sidered in fixing the amount the elimiraation of the pos¬ 
sibility of a part of those elements entering Into the 
damage will prevent the collection of the full amount of 
damages fixed. The invalidity of a liquidated damage 
provision will not invalidate the entire contract. 

In determining the scope of a provision for liqui¬ 
dated damages, it will be interpreted according to 
the rules applicable to contracts generally.^^ A stip¬ 
ulation as to liquidated damages should not be ex¬ 
tended to causes of damage not within the inten- 


Co- V. Tiernan, C.C.A.Kan., 2 S3 P. 
325. 

52. Ind.—Beiser v. Kerr, App., 20 
X.E.2d 666. 

17 C.J. p 959 note 6. 

53- Ark.—Robbins v. Plant, 297 S.W. 
1027, 174 Ark. 639, 59 A.L.R. 1128. 

Ind.—Beiser v. Kerr, App., 20 N.E. 
2d 666. 

17 C.J, p 960 note 7. 

54- Ark.—Robbins v. Plant, 297 S-W, 
1027, 174 Ark. G39, 59 AL.R. 1128. 

Ind.—Beiser v. Kerr, App., 20 N.E. 
2d 666. 

N.Y.—Hackenheimer v. Kurtzmann, 
138 N.E. 735, 235 N.T. 57, affirm¬ 
ing 192 N.Y.S. 181, 198 App.Eiv. 
691. 

IT C.J. p 960 note 8. 

55. N.C.—Bradshaw v. Millikin, 92 
S.E. 161, 173 N.C. 432, L.R.A.1917E 
880. 

17 C.J. p 960 note 9. 

56. Conn.—May v. Young-, 2 A.2d 
385, 125 Conn. 1, 119 A.E.R. 1445. 

Employment contract 

(1) In a contract of employment 
providing that an employee, within 
one year after termination of em¬ 
ployment, should not enter into or 
enter employment of ’any one in a 
similar business within the city of 
Philadelphia, a provision that on 
breach he should pay to plaintiff five 


hundred dollars as liquidated damag¬ 
es, which would be in addition to and 
would not prevent recovery of dam¬ 
ages for breach of any covenant of 
the contract, would he held a penalty, 
and not liquidated damages.—Srolo- 
witz V. Roseman, 107 A. 322, 263 Pa. 
588. 

(2) Provision in employment con¬ 
tract fixing liquidated damages in 
sum of ten thousand dollars, should j 
employee engage in business similar 
to that of the employer on termina¬ 
tion of employment, imposed a pen¬ 
alty.—May V. Young, 2 A,2d 385, 125 
Conn. 1, 119 A-E.R. 1445. 

57. Kan.—Heatwole v, Gorrell, 12 
P. 135, 35 Kan. 692. 

17 C.J. p 960 note 10. 

53 . Pa.—Moore v. Colt, IS A. 8, 127 
Pa, 289, 14 Am.S.R. 845. 

59. Mass.—Smith v. Brown, 43 N.E. 
101, 164 Mass. 684. 

17 C.J. P 960 note 12. 

60. Ind.—Beiser v. Kerr, App., 20 
N.E.2d 666. 

61. Me.—Oakland Electric Co. v. Un¬ 
ion Gas, etc., Co., 78 A. 288, 107 
Me. 279. 

17 C,J. p 963 note 22. 

Particular contracts construed 

(1> In a contract for building of a 
ship, providing for liquidated dam¬ 
ages for delay in delivery “unless by 
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causes -within the terms of this con¬ 
tract and delivery of the engines by“ 
the builders thereof, the words “and 
delivery” cannot be construed to 
mean “or nondelivery,” so as to bring 
that cause within the exception.— 
Peterson v. Noots, Wash., 255 E. 876, 
167 C.C.A. 195. 

(2) Under a contract binding a 
manufacturer to deliver extractors 
to buyer on specified dates, ©r to 
forfeit damages if delivered after 
that time, the buy’er could claim a 
forfeiture only for the days between 
the day when the extractors should 
have been delivered and the day 
when their delivery was completed.— 
Wholey Boiler Works v. Eewis, 123 
A. 595. 45 R.r. 441. 

(3) "Where oral contract for dry- 
docking, cleaning, and painting ves¬ 
sel additional and supplementary to 
contract for repairs adopted time 
limit of original contract, it W’as 
held that stipulated damages for de¬ 
lay were also a part thereof-—Han¬ 
lon Drydock & Shipbuilding Co. v. G. 
W. McNear, Inc., 232 P. 1002, 70 Cal. 
App. 204. 

(4) Where contract whereby goods 
were to be sold on consignment pro¬ 
vided that consignor could, at his 

I option, terminate the contract if con- 
1 signee violated any of its provisions, 

I and provided for liquidated damages 
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ti'Mii nf :::« iterns ijt darr.a^L* ^ther tha:; 

cr.r.tracit ■' !^»r b/ rcc;‘V ctl:*: lu: 

a h*cer*ai:: will \ 

H')! the rLC.'Vtn- actaai flanaaec."' tir oth¬ 

er itentr t"» voiici: the hqu'-lation nml^inn docs not 
apply/’^ uf/ess the contract exyressly provides that 
damage? other than thr.se enumerated shall not be ; 
rectrrere-i.^'" A provision for the forfeiture of all ^ 
payments made under a contract of sale as liqui- | 
dated damap'es fnr breach thereof docs not ipxlude i 
as a part of the payments notes given at the time | 
fjf and as a part of the contract in addition to the j 
cash paj'nients made:*’® but if such note or notes j 
are given as a deposit or payment they will be so 1 
considered.®'^ W^here various possible elements of \ 
damage have been considered by the parries in de- | 
termining on a stipulation for liquidated damages, | 
such provision cannot be enforced for its full ! 
amount where the possibilit}" of particular elements j 
of damage is subsequently eliminated.®^ An in- ; 
valid provision for liquidated damages or for a pen- ! 
alty will not affect the validity of the other provi- | 
sions of the contract, if separable therefrom.®^ A j 


provisirc. for forfeiture of the lessee’s furnishings 
and equipment as liquidated damages on breach of 
the lease adds no strength to the lessor's claim un¬ 
der a subsequent independent covenant of the lease 
that such furnishings and equipment should become 
the lessor's property in such event."® 

§ 115. Right to Enforce Provision 

a. In general 

b. Partial or substantial performance 

c. Delay 

d. Xecessity of actual damages 

e. Waiver 

a. In General 

While a valid agreement for liquidated damages for 
breach of a contract may be enforced, provided the plain¬ 
tiff is not in default and the violation of the contract 
by the defendant is shown, a provision for a penalty in 
case of such breach has been considered void and unen¬ 
forceable. 

The courts will enforce a valid agreement by 
which the parties have agreed on the measure of 
damages for the breach of their contract,but a 


to consignor if consignor so termi¬ 
nated the contract, provision for liq¬ 
uidated damages applied on termina¬ 
tion of the agreement by con.signor 
as against contention that it applied 
only if consignee terminated the con¬ 
tract.—C. H. Mountjoy Parts Co. v. 
Perfect Circle Co., Tes.Civ.App., 119 
S.W.2d 186, error dismissed. 

62. Fla.—Tibbetts Corner v. Arnold, 
146 So- UlS, 108 Fla. 239. 

17 C.X p 962 note 20. 

Premises as of date of lease 

Provision in lease contract for in¬ 
demnity to lessees against loss from 
being dispossessed of use of prem¬ 
ises before certain date should be 
construed to refer to leased premis¬ 
es as of date of execution of lease. 
—Tibbetts Corner v, Arnold, supra, 
lioss Of improvements 

Under lease contract providing for 
liquidated damages, if lessor owned 
only life estate and lessee was dis¬ 
possessed within fifteen years, lessee 
is not entitled to reimbursement for 
improvements made while in posses¬ 
sion of the premises, where they 
were not mentioned in the contract. 

■—Tibbetts Corner v. Arnold, supra. 

63. Ill,—Underground Const. Co. v. 
Sanitary Uist. of Chicago, 11 X.E. 
2d 361, 367 Ill. 360, 115 A.U.K, 57, 
reversing 6 N.E.2d 696, 2S9 Ill.App. 
609. 

Miss.—Garber v. Wright Cast Stone 
Co., 146 So. 449, 167 Miss. 37. 

64. Conn.—City of Bridgeport v. U. 
S. Fidelity & Guaranty Co., 134 A. 
252. 105 Conn. 11, 92. 

Wis.—Keehn v. Saxe, 261 N-Wy 25, 
219 Wis. 84, 


j Items to which rule applied 
I The measure of damages for the 
j failure to deliver the full amount 
j of cotton contracted for as the dif- 
i ference between the market and the 
) contract prices is not affected by a 
' provision for liquidated damages for 
I short weight bales.—First Nat. Bank 
I V. Crespi & Co., Tex.Civ.App., 217 S. 
TV. 705, dismissed for want of ju¬ 
risdiction. 

65. Ill.—^Underground Const. Co. v. 
Sanitary Dist. of Chicago, 11 N.E. 
2d 261, 367 Ill. 360, 115 A.L.Pv. 57, 
reversing 6 N.E.2d 696, 289 III. 
App. 609. 

66. Ind.—Cornelius v. Aufderheide, 
193 N.E. 694, 100 Ind.App. 353. 

67. Pa.—^Ellis V. Roberts, 98 Pa. Su¬ 
per. 49. 

Kote givea for partial payment 

Under liquidated damages provi¬ 
sion, vendor was entitled to recover 
on purchasers' note given as initial 
payment on land contract, although 
vendor declared forfeiture and took 
possession for purchasers' default on 
installments other than note.—Bram- 
well Inv. Co. v. Uggla, 16 B.2d 913, 
SI Utah 85. 

68. Ark.—Quaile & Co. v. William 
Kelly Milling Co., 43 S.TV.2d 369, 
1S4 Ark. 717, 79 A.L.R, 183. 

Fia-—Tibbetts Corner v. Arnold, 146 
So- 218 , 108 Fla. 239. 

17 C.J. p 963 note 21. 

68, U.S.—Mellon Nat. Bank v. Cit¬ 
izens Bank & Trust Co. of Camden, 
C.C.A.Ark., 88 F,2d 128, certiorari 
denied Citizens Bank & Trust Co. 
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' V. Mellon Nat. Bank, 58 S.Ct. 21, 
302 U.S. 702, 82 L.Ed. 542. 

Cal.—Buley v. Murdoff, 100 P.2d 786, 
38 Cal.App.2d 174—Ramsay v. 

Rodgers, 214 P. 261, 60 Cal.App. 
781. 

S.I).—Russell Miller Milling Co. v. 

McLean, 203 N.W. 498, 48 S.D. 198. 
17 C.J. p 932 note 42 [a] (6), (8). 

70. Wash.—M. H. B. Co. v. Desmond, 
275 P. 733, 151 W&sh. 344. 

71. U.S.—Burns Trading Co. v. Wel- 
born, C.C.A.Colo., 81 F.2d 691, 106 
A.L.R. 285, certiorari denied TVel- 
born V. Burns Trading Co., 56 S. 
Ct, 936, 298 U.S. 672, 80 L.Ed. 1394 
—American Surety Co. of New 
York V. Hutchinson, C.C.A.Tex., 63 
F.2a 536—^Huyler’s v. Ritz-Carlton 
Restaurant & Hotel Co. of Atlantic 
City, D.C.Del., 9 P.2d 148—Stennick 
V. Jones, Or., 252 F. 345, 164 C.C, 

A. 269, modified on other grounds 
256 F. 354, 167 C.C.A. 524, motion 
denied 258 F. 990, 169 C.C.A, 671, 
and certiorari denied 40 S.Ct. 11, 
250 U.S. 664, 63 L.Ed. 1196—A. D. 
Cummins & Co. v. U. S., 70 Ct.Cl. 
1, certiorari denied 51 S.Ct. 652, 
283 U.S. 858, 75 L.Ed. 1464—Soren¬ 
sen V. U. S., 51 Ct.Cl. 69. 

Ala.—^World's Exposition Shows v. 

B. P. O. Elks, No. 148, 186 So, 721, 
237 Ala. 329. 

Ariz.—Miller Cattle Co. v. Mattice, 
298 P. 640, 643, 38 Ariz. 180, citing 
Corpus Juris. 

Ark.—Quaile & Co. v. William Kelly 
Milling Co.,* 43 S.W.2d 369, 184 
Ark. 717, 79 A.L.R. 183. 

Colo.—Moise Bros. Co. v. Jamison, 1 
P.2d 925, 89 Colo. 278. 
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provision for a penalty in case of breach has been \ ftTec rnaj' be enforce it is iielci in 
considered void and unenforceable,"- except that | ff^nic ;^ri^dic^ion^ that the fact that l^th parties to 
provisions for the transfer or holding" ot property j the contract are in defatilt does rifjt f-nevent the re- 
or funds as security for the actual damages suf- ‘ covery of liqiuVuiled damages,'"^ as a general rule 


Fla.— Atlantic & Gulf Fertilizer Co. 

V. Mayo, 119 So. 513, 97 Fla, 1. 

Ga.—Tuten v. Morgan, 127 S.E. 113, 

160 Ga. 90. 

Ill.—Paramo-unt Pictures Distribut¬ 
ing Corporation ve Gehring, 2S3 III. 
App. 5S1 — Lu-Mi-Xus Signs v. Jef- 
erson Shoe Stores, 257 Ill. App. 150 
—Lockett V. Thorne, 221 Ill. App. I 
621. 

Kan.—Owen v. Christopher, 62 p.2d 
S60, S64, 144 Kan. 765, quoting 

Corpus Juris—City of Topeka v. 
Industrial Gas Co., 11 P.2d 1034, 
103S, quoting Corpus Juris, 

Ky.—Maryland Casualty Co. v. Bal¬ 
lard County, 2S9 S.W. 316, 217 Ky, 
343—Krausgill Piano Co. v. Fed¬ 
eral Electric Co., 287 S.W. 962, 216 
Ky. 470. 

Mass.—Golella v. Essex County Ac¬ 
ceptance Corporation, 192 N.E. 622, 
2S8 Mass. 221. 

Miss.—Chicago Inv. Co. of Mississip¬ 
pi V. Hardtner, 148 So. 214, 167 
Miss. 375—Palmer v. Chandler, 131 
So. 104, 158 Miss. 604. 

Mo.—Hoppock V. Gaines, App., 284 S. 

W. 191. 

N.J.—Jersey City Welding & Machine 
Works V. Hudson County IVhite 
Co., 174 A. 516, 517, quoting Cor¬ 
pus Juris, 

X.M.—Van Sickle v. Keck, 81 P.2d 
707, 42 X.M. 450. 

N.Y.—J. & H. Garage v. H. Plow 
Corporation, 232 N.Y.S. 242, 225 
App.Div. 65, affirmed 168 X.E. 424, 
251 N.Y. 553—Seidlitz v- Auerbach, 
174 N.Y.S. 82, 186 App.Div. 7, re¬ 
versed on other grounds 129 N.E. 
461, 230 N.Y. 167—Norris v. Mc- 
Mechen, 238 N.Y.S. 181, 185, 135 
Misc- 361, citing Corpus Juris — 
Maisel v. Sigman, 205 N.Y.S. 807, 
123 Misc. 714—Simon v. Linder, 
176 N.Y.S. 257, 106 Misc. 387, af¬ 
firmed Simon v. Linder, 176 N.Y. 
S. 491, 107 Misc. 340, which is af¬ 
firmed 179 N.Y.S. 951, 190 App.Div. 
899—Federal Sign System v. Palm¬ 
er, 176 N.Y.S. 565. 

Or.—Lea v. Blokland, 257 P. 801, 122 
Or. 230. 

Pa.—Trust Co. of Glen Rock v. 
Shrewsbury Furniture & Manufac¬ 
turing Co., 168 A. 641, 104 Pa.Su- 
per. 564. 

Tex.—McCelvy v. Bell, Civ.App., 6 
S.W.2d 390. 

Utah.—Thomas v. Poulger, 264 P. 
975, 71 Utah 274. 

Va.—Fidelity & Casualty Co. of New 
York V. Copenhaver Contracting 
Co., 165 S.E. 528, 531, 159 Va. 126, 
citing Corpus Juris. 

Wash.—Smith v. Wilson, 22 P.2d 661,, 


173 IVash. 219—Rir^? r. We.sbergt_r. 
15 P.2d 259, 170 Wash. .35. 

Wis.—Keehn v. U. S. F.d^dity & 
Guaranty Co., 268 N.W. 127, 222 
Wis. 41 <J—Schneider v. Allis-Chalm- 
ers Mfg. Co., 219 N.W. 3^0, 196 
Wis. 56—State v. Circuit Court of 
St. Croix County, 203 N.W. 923, 
1ST Wis. 1, 4S A.L.Pv. 891. 

17 C.J. p 931 note 39. 

G-overued hy usual rules 

An action to recover liquidated 
damages due under a contract 
governed by the usual rules applica¬ 
ble to contracts and not by the spe¬ 
cial provisions of the Sains Act, 
when neither sale nor purchase is 
provided for by contract.—Pox v. A. 
Blumberg & Ero., 9S Pa.Super. 127. 
Ou notice of iuteutiou to breach 
Where a contract stipulated a cer¬ 
tain amount as liquidated damages 
for the withdrawal by either party 
from contract, a notice by one of the 
parties to the other of the intention 
to withdraw gave the other party a 
right to demand and sue for the stip¬ 
ulated amount without being required 
to do anything further.—Dekowski 
V. Stachura, 195 N.W. 403, 181 Wis. 
403. 


I Baforcement of security 

Tabid nvwtgagp does not 

j (IF agiir.pt of mort- 

j gagor holding claims enforceable 
I atVichura^-nt against property nxj>rt- 
j gigor, depriving them of attachment 
j iien obtained under statute, wh-^-re 
I dt bt Secured is liquidated damages 
for nonperformance r.f contract by 
mortgagor for completion of oil well 
I on lands which the mortgagor and 
; mortgagee by virtue of a joint adven- 
i tur+j: for their liiutual profit are de- 
I veloping.—Ma.eon v. Continental Sup- 
I ply Co., 225 P. 3S1, 99 Okl. 32. 

! 72. Ga.'—Beaufort County, S, C. v. 
I Lane, 101 S.E. 762, 21 Ga.App. 559. 
I S.D.—Ru.«sell Miller Milling Co. v. 
MeLean. 203 N.W. 198, 4S S.D, 19S 
—Fitzgerald v. City of Huron, 199 
; N.IV. 775, 47 S.D. 533. 

J Utah.—Croft v. Jeosen, 40 P.2d 198, 

! 86 Utah 13. 

j WiS.—Minn Billiard Co. v. Schw’ab, 
190 N.W, S36, 170 Wis. 129. 
Amount recoverable in such cases 
see infra § 116 b. 

Distinction between penalty and liq¬ 
uidated damages generally see su¬ 
pra § 101. 


Note deposited in escrow 

Where each of the parties to a 
contract deposited a note payable to 
the other in escrow, with the under¬ 
standing that the maker should be¬ 
come liable thereon on his failure to 
perform the contract, the actual de¬ 
livery of the note to the payee "was 
not a prerequisite to the payee's 
right to sue thereon on maker’s re¬ 
fusal to perform the contract, the 
suit being based on the entire con¬ 
tract comprehended in the note and 
in their agreement, so that the par¬ 
ties stood in the same relation to the i 
note and contract as would have ex- i 
isted with reference to a sum of 
money representing liquidated dam¬ 
ages and a contract of forfeiture 
left in the hands of a stakeholder.— 
Nesbitt V. Hudson, Tex.Civ.App., 230 
S.W. 746. 

Guaranteed return from joint enter¬ 
prise 

A contract whereby exhibitor of 
shows guaranteed a lodge that its 
share of gross receipts W'ould amount 
to one thousand dollars * and lodge 
agreed to pay certain expenses in 
connection with the exhibit w^as a 
‘‘contract in the nature of a joint 
enterprise," and provision for guar¬ 
antee was properly to be considered 
as a measurement of damages in 
event of a breach.—^World’s Exposi¬ 
tion Shows V. B. P. O. Elks, No. 148, 
186 So. 721, 237 Ala. 329. 


Penalty for nonpayment of debt 

The courts will not aid nor will 
they permit the enforcement of a 
penalty for the nonpayment of a debt 
or the exaction of an oppressive and 
unconscionable bargain with a debtor 
by reason of his necessitous circum¬ 
stances.—Northwestern Mut, Life 
Ins. Co. vv Barker’s Ex'x, 44 S.W.2d 
292, 241 Ky. 490. 

detention of iiistaUments 

(1) Provisions in land contract 
that vendor could retake land and 
at same time retain installments 
paid, was void.—Heeb v. Codifer & 
Bonnabel, 110 So. 178, 162 La. 139— 
Subdivision Realty Co. v. Woulfe, 
135 So. 71, 17 La.App. 446—Schluter 
V. Gentilly Terrace Co., 8 La.App. 
422. 

(2) In a contract for the sale of 
corporate stock a provision that, in 
the event of the failure of the pur¬ 
chaser to consummate the agreement, 
payments made should be retained as 
liquidated damages is not enforcea¬ 
ble.—Edelstein v. Spielberger, 188 
N.Y.S. 722, 197 App.Div. 262. 

73- Cal.—Kirch v. Watt ell, 181 P. 

Ill, 40 CaLApp. 501. 

N.M.—Kuchan v- Strong, 46 P.2d 55, 

39 N.M. 281. 

74. Tex.—Bedford-Carthage Stone 

Co. V. Ramey, Civ.App., 34 S,W.2<S 

387, error dismissed. 
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j r.nt\\ith?:ar-flin|r tne necessity wliich iinpelled the in- 
j serti.-'n of the prjjvisioii for such damages ceases 
j pemMng pcrfnrmnnce of the contract.^- Under a 
I contract providing for the payment of a certain per- 
j centage of the gross returns thereunder and gtiar- 
; anteeing a minimum payment thereunder, enforce- 
' nienl of the provision for the minimum payment 
^ min not be refused because the contract was entirely 
; breached and there is no way to estimate the amount 
i of the gross return.^^ 


inal contract will not affect a supplemental contract . 
made with knowledge of the factsff^ There must ! 
also be proof of a violation of the contract on the j 
other side.^^ which violation must be the breach i 
for which liquidated damages is provided for.^^ A j 
provision for liquidated damages may be enforced | 


A subsequent offer to perform will not affect the 
right to recover stipulated liquidated damages for 
breach of a contract.^^ 

Alternative rights. Under some contracts the in¬ 
jured party on breach of the contract, while entitled 


75. U.S.—Chica:^o Life In;?. Co. w 
Tiernan, C.C.A.Kan., 2CS F. 225. 
Pa.—Mazer v. LaDow, 24 Pa.D’st. & 
Co. 19, 21, cltia.T Corpus Juris. 
S.G.—Ret'1 tier's v. ^ 

Smith, ICS S.E. 619, 165 S.C. CSS. 
17 C.J. p 9CC note 26. 

Strict fulfillment 

"Where party seeks to hold an¬ 
other to stipulation for liquidated 
damages, terms of contract must be* 
strictly fulfilled, or fulfillment' 
waived.—Trauts Realty Corp. v. Cas- i 
ualty Co. of America, 166 N.T.S. SOTJ 

Waiver of tcclmical hreach I 

Where no objection was made to 
defendant's delay in furnishing mon- j 
ey to construct a railroad, such de-| 
lay, although a technical breach of j 
the contract, must be deemed waived,! 
and does not deprive defendant of 
the right to enforce a forfeiture in® 
event of nonperformance by the op¬ 
posite party.—Stennmk v. Jones, Or., 
252 F. 345, 164 C.C.A. 264, modified 
dn other grounds 256 P. 354, 167 C.C. 
A. 524, motion denied 258 P. 9S0, 169 
C.C.A. 671, and certiorari denied 40 S. 
Ct 11, 250 U.S. 664, 63 R.Ed. 1196. 

Breach by both parties 
Where both parties have breached 
a contract stipulating ligiuldated dam¬ 
ages neither may recover such dam¬ 
ages against the other.— Bauman v. 
Peters, 231 K.W. 613, ISI Minn. 85. 

Bailar® to pay agreed deposit 

"Where parties to a contract for 
sale of sugar modified the contract! 
by agreement that the buyer should ^ 
pay to seller a specified sum to be 
held as earnest money, the forfei¬ 
ture of which in case of breach 
should be in full settlement of all 
claims, as liquidated damages, fail¬ 
ure to pay specified amount preclud¬ 
ed the buyer from setting up the de¬ 
fense that the agreement or modi¬ 
fication established the extent of 
damages recoverable for breach of 
contract,-—Politziner Bros. v. Van- 
etch, 125 A. 6S0, 101 Conn. 265. i 


76. Mich.—Board of Education off 
: City of Sault Ste. !Marie v. Chaus- 

' see, 177 X.W. 975, 211 Mich. 61. 

Pa.—Mazer LaDow, Pa.. 24 Pa. ! 

Dist. &; Co. 13, 21, Citing Corpus j 
Juris. j 

! 77- Ill.—Beuttas v. Garvey, 270 Ill.} 
' App. 310. 

78. Ind.—^Wambaugh v. Bimer, 25 
Ind. 36S. 

79. Mo.—Fruin v. Crystal R. Co., 14 
S.W. 557, S9 Mo. 397. 

SO. La.—Haffner & Taylor v. Perloff, 
141 So. 377, 174 La. 6S7. 

17 C.J. p 963 note 27. 

Hew agreement for extension not 
shown 

Evidence did not show that agree¬ 
ment w’as made before expiration 
of lease authorizing lessee to con¬ 
tinue in possession for another 
month at regular rental, hence au¬ 
thorized lessor's recovery from les¬ 
see under lease stipulation fixing 
five times regular rent per day for 
period for which lessee overstayed 
term as liquidated damages for les¬ 
see's failure to timely vacate.— 
Schramm v, Toye Bros. Yellow Cab 
Co., La.App., 169 So. 116, amended 
on other grounds 170 So. 44. 

Effect of extension of time for com¬ 
pletion 

There was no delay authorizing 
liquidated damages, where work was 
completed within extension granted 
by head of department under con¬ 
tract.—Rosamond v. U. S., 69 CtCl. 
73S. 

Hotice of intended breach 
Advance notice that purchasers 
w'ere dissatisfied did not establish 
breach or entitle vendor to retain 
deposit as liquidated damages un¬ 
less purchasers were unwilling to 
perform on date set for perform¬ 
ance.—Kleiman v. Cohen, 98 Pa.Su¬ 
per. 61. 


Technical but not substantial viola¬ 
tion 

Where contract between lessee of 
mine and purchaser of coal provid¬ 
ed for tw'enty thousand dollars liq¬ 
uidated damages on sale of lease, 
the purchaser of the coal was not 
entitled to such liquidated damages 
where the lessee transferred the 
leases to corporations of which he 
was the principal stockholder with 
the knowledge of the purchaser of 
the coal, who made no objection 
and continued to purchase coal, the 
transfer not interfering wfith the 
contract.—Healey v. Bowman, 115 
A. 184, 271 Pa. 293. 

81. Fla.—Arnold v. First Savings’ 
&. Trust Co. of Tampa, 140 So- 
660, rehearing denied Arnold v. 
First Savings & Trust Co., 141 So. 
608, 104 Fla. 545. 

N'.Y.—Grand Art Flowers Co. v. 
Markovits, 186 N.Y.S. 409, 195 

App.Div. 387. 

Damages according to law 
Where contract expressly provides 
liquidated damages for particular 
breach, and breach alleged is not 
one provided for, loss, if any. sus¬ 
tained because of alleged breach, 
should be ascertained, not by stipu-- 
lations, but by law. 

Fla.—^Arnold v. First Savings & 
Trust Co. of Tampa, 140 So. 660, 
rehearing denied Arnold v- First 
Savings & Trust Co., 141 So. 608,, 
104 Fla, 545—Moses v. Autuono, 
47 So. 925, 56 Fla. 499, 20 L.R.A.,.. 
N.S., 350. 

Okl.—Mason v. Continental Supply 
Co., 225 P. 381, 99 Okl. 32. 

82. U.S.—Bilieott Mach. Co. v. TJ- 
S., 43 CtCl. 232, 

S3. Ala.—^World's Exposition Shows 
V. B. P. O. Elks, No. 148, 186 So. 
721, 237 Ala. 329. 

84k Conn.—Rabinowitz v. Apter, 96. 
A. 157, 90 Conn. 1. 
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to recover the stipulated damages, is not limited to 
that renicdy.^^ In some cases the injured party may 
recover either his actual damages or the damages 
stipulated for but under other contracts the other 
party is entitled to breach the contract and lose the 
amount provided for as liquidated damages and the 
injured party has no right to other relief.How¬ 
ever, the mere fact that liquidated damages are pro¬ 
vided for as a part of the contract does not con¬ 
vert it into a contract under which the obligor is 
entitled to relieve himself of all the duties and ob¬ 
ligations thereunder by paying the liquidated dam- 
88 Where a contract contains a stipulation for 
liquidated damages and also provides a distinct pen¬ 
alty in case of default, the party is entitled to en¬ 
force the provision for liquidated damages where 
he does not exercise his rights under the alternative 

provision.S9 

Mutuality of liability. For an agreement for liq¬ 
uidated damages to be enforceable, it must express¬ 
ly or impliedly provide for mutuality of obliga¬ 
tion, that is, for the right of one party to demand 
and receive the stipulated sum there must be a cor¬ 
responding right in the other party to be relieved 
from liability by payment of such sum.90 

Recovery of deposit. A party who has deposited 
a specified amount to be appropriated by the oth¬ 
er party as liquidated damages if the contract is 
breached may, after the expiration of the contract 
without any breach thereof, recover such deposit 
but, even though the deposit was a penalty, it can¬ 
not be recovered where the depositor waived any 
claim thereto and consented to its forfeiture as a 
part of the consideration for a new agreement en¬ 
tered into between the parties. 

Forfeitures on annulment or rescission of contract. 
Provisions in building and construction contracts 
under which the compensation is paid in install- 


mtnts, for a retention by the owner of a certain 
7 )crcentage n£ the value of the work fleuic until tlic 
full completion f?f the contract, and for a forfeiture 
of such percentage in case of an anntijment of the 
contract for failure of the contractor duly and prop¬ 
erly to perform, will be iixihclil and enforced 
yet as forfeitures are not encouraged,the right 
to retain such percentage or forfeiture must be 
clearly brought within the provisions of the con¬ 
tracts^ 

Question of lazv or fact. The question of wheth¬ 
er the contract was breached is a question of fact 

for the jury.s^ 

b. Partial or Substantial Performance 

A provision for stipulated dam^^ges In case of tota! 
breach cannot be enforced if the party has accepted par¬ 
tial performance; nor will the breach of covenants which 
do not form the essence of the agreement warrant such 
a recovery. 

A stipulation for liquidated damages in case of a 
total breach of the contract cannot be enforced if 
the party has accepted a partial performance there- 
of.^"^ So, where a contract provides for liquidated 
damages in case of the failure of a party to perform 
the agreements contained in it, such damages cannot 
be recovered except in the case of a failure to per¬ 
form all of such agreements, they being distinct.^^ 
In any event, as appears infra § 115 d, it would seem 
that in a number of jurisdictions there must be a 
substantial breach of the agreement, in the sense 
that the breach must have resulted in something 
more than mere nominal damages to the other party, 
before a provision for liquidated damages may be 
enforced; and the violation or breach of one or 
more covenants of the contract which do not con¬ 
stitute the essence of the agreement for the breach 
of which liquidated damages were provided will not 
warrant a recovery of such damages.However, a 
partial performance, made at the time the contract 


E5, Iowa.—Cams v. Sexsmith, 188 
N.W. 657, 193 Iowa 1080—O’Brien 
v. Paulsen, 186 N.W. 440, 192 Iowa 
1351. 

JSa. Mich.—Schneider v. Levy, 239 
N.W. 326, 256 Mich. 184. 

Tex.—McCelvy v. Bell, Civ.App., 6 

S.W.2d 390. 

57. Tex.—Richardson v. Terry, Civ. 
App., 212 S.W. 523, dismissed for 
want of jurisdiction, 

58. Iowa.—Ettznger v. Malcolm, 

223 N.W. 247, 208 Iowa 311— 

Kettering: v. Bastlaclc, 107 N.W. 
177, 130 Iowa 498, 8 Ann.Cas. 357. 

sa. U.S.—D’Olier Engineering Co. 

v. tJ. S., 45 CtCl. 471. 

^ Iowa.—^Elzy v. Waterloo, C. P. 
& N. By. Co., 183 N.W. 378, 193 


Iowa 330, petition overruled 184 
N.W. 745, 193 lovra 330. 

91- Ga.—Kline Car Corporation v. 
Watkins Motor Co., 106 S.E. 211, 
26 Ga.App. 338. 

92. N.Y.—Cohen v. Berkman, 225 N. 

T.S, 135, 130 Misc. 725. 

93. U.S.—Henegan v. U. S., 17 Ct. 
CL 273. 

9 C.J. p 812 notes 35, 36. 

94. Del.—Voigtmann v. Wilmington 
Trust Bldg. Corp., 78 A. 920,, 23 
Del. 265. 

Ill.—Harley v. Chicago Sanitary 
Dist., 80 N.E. 771. 226 Ill. 213. 

95. Mass.—Lord v. Belknap, 1 

Cush. 279. 

9 C.J. p 812 note 38. 

96. U.S.—-Boston Iron & Metal Co. 
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V. U. S.. C.C.A.aid., 55 P.2d 126, 

certiorari denied 52 S.Ct. €41, 2S6 

U. S. 558, 76 L.Ed. 1292. 

97. U.S.—I. Tanenbaum Son & Go. 

V. Drumbor-Bingell Co.. C.C.A. 
Pa., 47 F.2d 1009, certiorari de¬ 
nied, 52 S.Ct- 7. 284 U.S. 619, 76 
L.Ed. 528. 

17 C.J. p 964 note 31. 

93- Minn.—Cook v. Finch, 19 Minn. 
407. 

17 C.J. p @64 note 32. 

99. N.T.—Weisberg v. Bliss, 241 N- 
Y.S. 556, 229 App.Div. 236. 

Only hreaoli for wMch damages pro¬ 
vided. 

A provision of contract for sale of 
restaurant that vendor should pay 
purchaser stated sum as liquidated 
1 damages for breach of covenant not 
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\va^ ii! not orrvrxt the crir.cc'-^nteitt ut ^ » 

lintvhixn f«'r hquioxtc'.! carriX'^cs,^ j 

a Delay | 

A vafJd provision for liquidated damages for delay j 
in performarce of the contract wj!I be enforced, provided | 
such deJay is not excusable or due in whole or in part 
to the fauU of the other party. 

A valni [cov'hioTi fen liq’ndated damages for de¬ 
lay in pertfnnaaacc of the contract will be enforced 
where performarxe under the contnict has not been 
completed on time.- However, it has been held that 
such a provision has reference only to inexcusable 
delays,*^ and will not be enforced where it results 
from causes beyond the contractor’s control and not 
within the contemplation of the parties,*^ as where 
performance within the time designated was pre¬ 
vented by an act of God, or the law,^ or the delay 
was otherwise excusable, particularly where the 
contract so providesbut liability cannot be es¬ 
caped on the ground that the delay was due to un¬ 
expected casualties^ or an honest mistake of judg¬ 
ment on the part of the architect,^ or to the fact j 


25 C.J.S. 

that the work proved to be more difficult or expen¬ 
sive than nnticipaied.^ Xeither will a party be 
charge 1 with liqindated damages for delay in per- 
f-;rmanct‘ where it is caused by the other party, 
as where it ife due to additiijnal work or changes in 
the specifications not provided for in the original 
contract,or where such other party fails on his 
part diih^ to keep and perform the covenants set 
forth in the contract.^" , 

To enforce a provision for liquidated damages for 
delay the contract must fix a definite date from 
which the liquidated damage provision is to oper¬ 
ate. 

Default of both parties. In some jurisdictions a 
stipulation for liquidated damages will be enforced 
where the delay is caused by the default of both 
parties and the amount of delay consequent on the 
default of the respective parties can be determined 
with reasonable certainty.^*^ However, as a general 
rule, where the delays have been caused by both 
parties to the contract stipulations for liquidated 


to engage in similar business with¬ 
in certain area for iive years did 
not impose liability for such sum on 
breach of each separate .stipulation 
of contract or any condition therein, 
but only if vendors engaged m sim¬ 
ilar business within such area and 
time,—Beiser v. Kerr, Ind.App., 20 
X.E,2d 666. 

1- La.—Claude Neon Federal Co. v. 
Four Hundred Club, 134 So. 445, 
16 Lra.App. 651. 

2. U.S.—Stannard v. XJ. S., 51 Ct.Cl. 
251. 

Cal.—Hanlon Drydock & Shipbuild¬ 
ing Co. V. G. TV, McNear, Inc,, 232 
R 1002, 70 Cai.App. 204. 

Mich.—Wisconsin Bridge & Iron Co. 
r. City of Alpena, 213 N.W. 93, 
238 Mich. 164. 

Oki.—Consolidated Cut Stone Co, v. 
Seidenbach, 75 P.2d 442, I8l Okl. 
578. 

Pa.—Texter v. Wachs, 73 Pa.Super. 
19. 

Buildingr and. constmctiaii. contracts 

Provisions in building and con¬ 
struction contracts for the payment 
of a specified amount as damages 
for failure to perform the contract 
within the stipulated time will ordi¬ 
narily be enforced.—Stew’art-McGhee 
Const. Co. V. Caddo Parish School 
Board. 115 So. 458, 165 La. 200—9 
C.J. p 794 note 42. 

Sufficiency of performance 
Contract for repair of oil tanker 
required certain tests, and that ship 
be thereafter redelivered to owner 
in a seaworthy condition and ready 
for the sea on or before date stipu¬ 
lated in contract to prevent deduc¬ 


tion of stipulated damages for de¬ 
lay from contract price.—Hanlon 
Drydock & Shipbuilding Co. v. G. W. 
MeXear, Inc., 232 P. 1002, 70 Cal. 
App. 204. 

Computation of time 

Owner and well-drilling contrac¬ 
tor were entitled to recover liqui¬ 


dated damages from subcontractor 


for number of work days from date 
of starting well until completion of 
second well after destruction of 
first in making test required by 


! contract.—R. H. Bearing & Sons v. 
1 Texas Const. Co., Tex.Com.App., 1 
I S.W.2d 265, modifying Texas Const. 
1 Co. V. Bearing, Civ.App., 296 S.AV. 

1 1112 . 

Bxtension of time 

I Contractor's failure to follow 
j method provided in government con- 
i tract for extension of time, w’here 
, contractor had agreed to accept 
finding of government as conclu¬ 
sive, rendered conclusive deduction 
of liquidated damages for delay.— 
Newcomb v. TJ. S., 68 Ct.Cl. 371. 

3. Okl.—Kansas City Bridge Co. v. 
Lindsay Bridge Co., 121 P. 639, 32 
Okl. 31. 

4. U.S.—Texas & St. L. R. Co. v. 
Rust, C.C.Ark., 19 F. 239- 

Ark.—Osborne v. Suter, 220 S.W. 
481, 143 Ark, 297. 

5. Mo.—Fruin v. Crystal R. Co., 14 
S.W. 557, 89 Mo. 397. 

6. Okl.—Kansas City Bridge Co .v. 
Lindsay Bridge Co., 121 P. 639, 32 
Okl. 31. 

9 C.J. p 795 note 56. 

7. U.S.—Texas & St. L. R. Co. v. 
Rust, C.C.Ark., 19 F. 239. 
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8. Ark.—Boston Store v. Schleuter, 
114 S.W. 242, 88 Ark. 213. 

9. Mo.—Fruin v. Crystal R. Co., 14 
S.W. 557, 89 Mo. 397. 

10. U.S.—Bethlehem Steel Co. v. U. 

S., 75 Ct.Cl. 845—Levering & Gar- 
rigues Co. v. U. S.. 73 Ct.Cl. 566— 
Newcomb v. U. S., 68 Ct.Cl. 246— 
Weehawken Bry Bock Co. v. U. 

5., 65 Ct.Cl. 662, followed in 65 
Ct.Cl. 6S6—Austin Co. v. U. S., 58 
CtCl. 98. 

Mich.—Board of Education of Citj 
of Sault Ste. Marie v. Chaussee, 
177 N.W. 975, 977, 211 Mich. 61, 
citing Corpus Juris. 

Okl.—Smith v. City of Tahlequah,. 

245 P. 994, 117 Okl, 204. 

Pa.—Texter v. Wachs, 73 Pa. Super,. 
19. 

9 C.J. p 795 note 55, p 907 note 55— 
17 C.J. p 964 note 35. 

11- U.S.—Standard Steel Car Co. 
V. U. S., 67 Ct.Cl. 445—Snare & 
Triest Co. v. U. S., 55 CtCl. 386. 
La.—HafCner & Taylor v. Perloff,. 

141 So. 377, 174 La. 687. 

■9 C.J. p 795 note 56 [a]. 

12. Ga.—Florida N. R. Co. v. South¬ 
ern Supply Co., 37 S.E. 130, 112 
Ga. 1. 

9 C.J. p 795 note 54. 

13- U.S.—Camden Iron Works v. U. 

5.. 61 Ct.Cl. 9. 

14. Pa.—Texter v. Wachs, 73 Pa. 
Super. 19. 

Tex.—Bedford-Carthage Stone Co, 
V. Ramey, Civ.App., 34 S.W.2d 387,, 
error dismissed. 
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damages for delay will not be enforced,unless the 
contract provides for an extension of time for de¬ 
lays caused by the owner or purchaser, the liquidat¬ 
ed damages to be computed from the extended 
time,^^ or the delay occasioned by the owner or pur¬ 
chaser is insufficient to have prevented performance 
by the contractor within the stipulated time.^' 
Hence, where an initial delay in performance was 
caused by plaintiff, he cannot recover liquidated 
damages where the work is subsequently completed, 
although there is further delay occasioned by the 
fault of defendant.Where one party to a con¬ 
tract by his delay prevents the other party from 
strict performance, and such other party afterward 
delays performance for an unreasonable time, a pro¬ 
vision for liquidated damages in the contract is not 
restored as against him.i9 However, where an ex¬ 
tension of the time for completion of the work is 
granted and completion of the contract is delayed 
thereafter, a provision for liquidated damages may 
be enforced for such delay and although delay 
in completion of a contract has been caused by plain¬ 
tiff through a requirement of extra work, a provi¬ 
sion for liquidated damages may be enforced where 
a reasonable time has elapsed for defendant to com¬ 
plete the increased work, and by its own default it 
has failed to do so.^^ 

Apportionment of dmnages. Although there is 
authority to the contrary,the majority rule is 
that where a contract contains a provision for liqui¬ 


dated damages for delay, and dedaes are occasiontei 
by mutual ^lefaults, Cmut: will not attempt to 
apporlrm the damages,-*' notw ithwtandiing the con¬ 
tract it>elf pTMv:de> in expr€>s terms f-'itr apportion¬ 
ment (»f the deiap.-'* 

A siihcoKtrjcf.‘T is Imuid by a frsrftitiirc clause 
contained in the original contract, if the parties con¬ 
templated at the time of making the subcontract that 
such clause should applyand if in such a case 
both the contract.'tr and the subcontractor are the 
cause of the delay, each should bear his respective 
prf)portion of the damage resulting there from.-'' 
Wffiere a contract between a contractor and a sub¬ 
contractor provides that the former, on the latter's 
failure to perform, may complete the contract, in 
which case the subcontractor shall pay a penalty for 
every day’s delay, the subcontractor is not liable for 
such penalty where he has satisfactorily completed 
his contract, although after the time specified, since 
the intention of the contract is that the subcontrac¬ 
tor shall be liable for the penalty only in case the 
contractor takes the work out of his hands and com¬ 
pletes it himself.-'^ 

Rejected goods. Liquidated damages for delay in 
delivery of goods purchased will not be allowed for 
goods not accepted,-^ nor for goods rejected under 
the original contract because defective, and there¬ 
after accepted under a supplemental contract which 
does not contain any provision for liquidated dam¬ 
ages.-^ 


15. U.S.—XT. S. V. United Engineer- 
ingr & Constructing Co., 34 S.Ct. 
843, 234 U.S. 236. 58 L.Ed. 1294 
—American Engrineering: Co. v. U. 

S., D.C.Pa., 24 F.Supp. 449—Whar- 
ton Green & Co. v. U. S., 86 Ct. 
Cl. 100, certiorari denied U. S. v. 
Wharton Green & Co., 58 S.Ct. 
764. 303 U.S. 661, 82 L.Ed. 1119— 
Monks, et al., Ex'rs v. U. S., 79 
Ct.Cl. 302—Sun Shipbuilding" & 
Dry Dock Co. v. U. S., 76 Ct.Cl. 
154—Bethlehem Steel Co. v. U. 

S., 75 Ct.Cl. 845—Levering & Gar- 
rigues Co. v. U. S., 73 Ct.Cl. 566 
—Carroll v. U. S-, 68 Ct.Cl. SCO- 
Standard Steel Car Co. v. U. S., 67 
Ct.Cl. 445—Camden Iron Works v. 

U. S,. 51 Ct.Cl. 9—Wyant v. U. 

S., 46 Ct.Cl. 205, 

Mich.—Board of Education of City 
of Sault Ste. Marie v. Chaussee, 
177 N.W. 975, 211 Mich. 61. 

Okl.—Smith v. City of Tahlequah, 
245 P. 994, 117 Okl. 204. 

9 C.J. p 795 note 57—17 C.J. p 964 
note 36. 

16. U.S.—Robinson v. U. S., 57 Ct. 
Cl. 7. affirmed 43 S.Ct. 420, 26l U. 
S. 486. 

17- U.S.—^American Engineering Co. 

V. U. S., D.C.Pa., 24 F.Supp. 449. 


18. U.S.—^Wharton Green & Co. v. 
U. S., 86 Ct.CL lOO, certiorari de¬ 
nied U. S. V. Wharton Green & 
Co., 58 S.Ct, 764, 303 U.S. 661, 82 
L.Ed. 1119—New York Continen¬ 
tal Jewell Filtration Co. v. U. S., 
55 Ct.Cl. 2SS. 

17 C.J. p 965 note 37. 

19. U.S.—United Engineering, etc., 
Co. V. U. S., 47 Ct.Cl. 4S9, affirmed 
U. S. V. United Engineering & 
Constructing Co., 34 S.Ct. 843, 234 
U.S. 236, 58 L.Bd. 1294. 

20. Mich.—Board of Education of 
City of Sault Ste. Marie v. Chaus¬ 
see, 177 N.W'. 975. 211 Mich. 61. 

21. U.S.—Coal & Iron R. Co. v. Re¬ 
herd. W.Va., 204 F. 858, 123 C.C. 
A. 155. 

Mich.—Board of Education of City 
of Sault Ste. Marie v. Chaussee, 
177 N.W. 975, 977, 211 Mich. 61, 
quoting Corpus Juris. 

2&. Tex.—Bedford-Carthage Stone 
Co. V. Ramey, Civ.App., 34 S.W.2d 
387, error dismissed. 

9 C.J. p 795 note 58. 

23. U.S.—^Bethlehem Steel Co. v. U. 

S., 75 Ct.Cl. 845. 

Mich.—Board of Education of City 
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of Sault Ste. Marie v, Chaussee. 
177 N.W. 975, 977, 211 Mich. 61, 
citing Corpus Juris. 

Okl.—Smith v. City of Tahlequah, 
245 P. 994, 117 Okl. 204. 

17 C.J. p 965 note 40. 

24. U.S.—Caldwell ^ Drake v. 
Schmulbach, C.C.W.Ta., 175 F. 
429. 

N.Y.—Arghle v. Plunkett, 175 App. 
Div. 751, 163 N.Y.S. 242. 

25. Minn.—Chicago Bridge, etc., 

Co. V. Olson, 83 N.W. 461, 89 

Minn. 533. 

26. Minn.—Chicago Bridge, etc., Co. 
V. Olson, supra, 

27. Pa. — Williams v. Golden, 93 A. 
505, 247 Pa. 397. 

; 28. U.S.—Bethlehem Steel Co. v. 

U. S., 75 Ct.Cl. 845. 

Rescission 

Buyer rescinding contract to pur¬ 
chase goods for failure to deliver 
them on time is not entitled to liq¬ 
uidated damages provided for in 
the contract.—Kouloris v. Cohen, 
226 N.Y.S. 751, 131 Misc. 407. 

29. U.S. —Bethlehem Steel Co. V. U. 

S., 75 CtCl. 845. 
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Abandonment of contract. In some jurisdictions, 
it is held that a provision for liquidated damages ap¬ 
plies only in the event that the contractor continues 
the work beyond the lime limited in tire contractm^ 
and not where he entirely abandons and the 
control of cornedetirai of the work passes into the 
hands of aiiuthcrm- However, in other jurisdic¬ 
tions a provision for liquidated damages for delay 
may be enforced even though the contract was to¬ 
tally abandoned, and on such default by the con¬ 
tractor the owner completed the building opera¬ 
tion,*^ unless from a construction of the contract it 
appears that the liquidated damages were to be paid 
for delay in the completion of the contract by the 
contractors, and not where the contractor aban¬ 
doned the work and the owner completed itd^ This 
is true at least where the contractor abandoned the 
contract after the time for its completion had 
passed;^® but such is not the case where the con¬ 
tractor never commenced to work but utterly aban¬ 
doned and repudiated the contract,^^ particularly 
when it is apparent that the parties in stipulating 
for liquidated damages never contemplated such re¬ 


fusal, but only a failure to complete the contract 
within the specified 

Termination of contract. Under a contract which 
authorizes the owner to terminate the contract, take 
over the work and complete it, and hold the con¬ 
tractor and his sureties liable for any excess cost 
occasioned thereby or, if the contract is not termi¬ 
nated, authorizes the recovery of liquidated damag¬ 
es for delay in performance, the termination of the 
contract eliminates the liquidated damage clause.^ ^ 
Also, if a party forestalls the completion of a con¬ 
tract on time by terminating it for a reason other 
than a default in performance on the part of a 
contractor and for its own benefit, liquidated dam¬ 
ages may not be assessed against the contractor.^^ 

Occupancy and use. In some jurisdictions it is 
held that provisions for stipulated damages for de¬ 
lay in the performance of a building and construc¬ 
tion contract will be enforced and the stipulated 
damages collected for delay in its completion after 
the occupancy or use of the structure contracted 
for;^^ but in other jurisdictions it is held that liqui- 


30. Ala.—Maryland Fidelity, etc., 
Co. V. Robertson, 34 So. 933, 135 
Ala. 379. 

31. Cal.—Smnott v. Schumacher, 
187 P. 105, 45 Cal.App. 46. 

N.Y.—^Village of Canton v. Globe 
Indemnity Co., 195 N.T.S. 445, 201 
App.Div. 820. 

Or.—Rainier v. Masters, 154 P. 426, 
155 P. 1197, 79 Or. 534. 

9 C.J. p 794 note 48. 

32. Wis.—Joint School Dist. No. 4 
of Town and City of Plattevilie 
V. Bailey-Marsh Co., 194 N.W. 
171, 174, 181 Wis. 202. 

Completion by owner 

(1) Where the owner elects to 
take possession and to complete the 
work himself, as authorized by the 
contract, he is not entitled to re¬ 
cover the stipulated sum as liqui¬ 
dated damages.—Joint School Dist. 
No. 4 of Town and City of Platte- 
ville V. Bailey-Marsh Co,, 194 N.W. 
171, 174, 181 Wis. 202, citing Corpus 
Juris—9 C.J. p 795 notes 50, 53—17 
C.J. p 966 note 54. 

(2) In such case his damages are 
limited .to the actual loss which he 
has sustained.—Maryland Fidelity, 
etc., Co. V. Robertson, 34 So. 933, 
136 Ala. 379. 

33. U.S.—Southern Pac. Co, v. 
Globe Indemnity Co., C.C,A.N.Y.. 
21 F.2d 2SS—Bankers* Surety Co. 
V. Elkhorn River Drainage Dist., 
C.C.A.Neb., 214 F. 342. 

Kan.—School Dist. No. 3 of Ford 
County V. United States Fidelity 
& Guaranty Co. of Baltimore, Md., 
152 P. 668, 96 Kan. 499. 

N.Y.—Comey v. United Surety Co., 


145 N.Y.S. 674, 160 App.Div. 698, 
affirmed 111 N.E. 832, 217 N.Y. 
26S—Clemente Const. Corporation 
V. P. T. Cox Contracting Co., 16 
N.Y.S.2d 483, 172 Misc. 904. 

Tex.—Watson v. Dewitt County, 46 
S.W. 1061, 19 Tex.Civ.App. 150. 

In Kew York a number of early 
cases which held to the contrary, or 
appeared so to hold, have been ei¬ 
ther distinguished or not followed. 
—Clemente Const. Corporatibn v. P. 
T. Cox Contracting Co., 16 N.Y.S.2d 
483, 172 Misc. 904. 

Completion of work 

Wliere subcontract made subcon¬ 
tractor liable for sum of one hun¬ 
dred fifty dollars per day for each 
day that work remained incomplete 
after time agreed, contractor, pro¬ 
ceeding without delay to complete 
work after subcontractor abandoned 
subcontract, was entitled to liqui¬ 
dated damages for the number of 
working days which it took to com¬ 
plete the work.—Clemente Const. 
Corporation v. P. T. Cox Contracting 
Co., supra. 

34. U.S.—Bankers* Surety Co. v. 
Elkhorn River Drainage Dist., C. 
C.A.Neb., 214 F. 342. 

Kan.—^School Dist. No. 3 of Ford 
County V. United States Fidelity 
& Guaranty Co, of Baltimore, Md., 
152 P. 668, 96 Kan. 499. 

N.Y.—McKegney v. Illinois Surety 
Co., 167 N.Y.S. 843, 180 App.Div. 
507. 

Tex.—Southern Surety Co. v. Amer¬ 
ican Const. Co., Com.App., 36 S.W. 
2d 212, reversing American Const. 
Co. V. Lassig, Civ.App., 20 S.W. 
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2d 797—^Watson v. Dewitt County, 
46 S.W. 1061, 19 Tex.Civ.App. 150. 

17 C.J. p 966 note 53. 

35. N.Y.—Clark v. Pleischmann Ve¬ 
hicle Co., 187 N.Y.S. 807. 

36^ U.S.—Southern Pac. Co. v. 

Globe Indemnity Co., C.C.A.N.Y., 
21 F.2d 288. 

Kan.—School Dist. No. 3 of Ford 
County v. United States Fidelity 
& Guaranty Co. of Baltimore, Md., 
152 P. 668, 96 Kan. 499. 

N.Y.—Clemente Const. Corporation 
V. P. T. Cox Contracting Co., 16 
N.Y.S.2d 483, 172 Misc. 904. 

37. Fla.—Moses v. Autuono, 47 So. 
925, 56 Fla. 499, 20 D.R.A.,N.S., 
350. 

N.Y.—Gallagher v. Baird, 66 N.Y.S. 
759, 54 App.Div. 398—Board of 

Education of City of New York 
V. Sandman, 234 N.Y.S. 665, 134 
Misc. 456. 

Okl.—Mason v. Continental Supply 
Co., 225 P. 381, 99 Okl. 32. 

38- Okl.—Mason v. Continental Sup¬ 
ply Co., supra. 

33. U.S.—Commercial Casualty In¬ 
surance Co. V. U. S., 83 Ct.Cl, 867. 

40. U.S,—Sternberg v. U. S., 87 CU 
Cl. 332. 

41, Cal.—Bowman v. Maryland 
Casualty Co., 263 P. 826, 88 Cal. 
App. 481. 

Mich.—^Board of Education of City 
of Sault Ste. Marie v. Chaussee, 
177 N.W. 975, 211 Mich. 61. 

Partial oocupaacy 

Partial occupancy of an unfinished 

building, where the government has 

not yet accepted it, is not a waiver 
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dated damages for delay can be awarded only frnm 
the time the building should have been completed 
until the time the owner has gone into occupancy 
or obtained the use of it/^^ 

Questions of laze and fact. The question as tu 
which party is responsible for delay as hearing on 
the right to liquidated damages is, on a condict in 
the evidence, a question of fact for the jury.^s 

d. Necessity of Actual Damages 

As a general rule, proof of actual damage Is not 
necessary in order to recover a sum as liquidated dam¬ 
ages, but there is authority which holds that where it 
appears that no damage was sustained recovery of the 
stipulated amount will not be allowed. 

The generally accepted rule is that proof of ac¬ 
tual damage is unnecessary in order to recover a 
sum as liquidated damages,unless the contract 
itself requires a showing of actual damages as a 
result of the default^^ In some jurisdictions all 


) that is necessary to entitle the iTiir/Jfl* tn rc'CDvtT 
; the stipulatfd tn ^h ;w tin* of the 

! contract on vdr.ch thr tr.frcof 

j and the fact that in f:o:i :‘e^uiUoI from 

j the breach of the c/rntract docs md affect the plain* 
tiff? right to rtc -verf" a'thur.gh ih» rc is au- 

thririly which holJs thid in siiclz ca?v the intent tf^ 
pay the stipulateJ amoirt: urdcr such circimirstarxco 
must clearly appeard'' In othcT jurisdictions it is 
lieU that the presumption of laiv is that damages 
were sustained and the party thin? injured is not re¬ 
quired to establish the items of damage;^^ or to 
show that substantial damages resulted but If it 
appears that no damutges have been sustaJned the 
pro^'ision for liquidated damages will not be en- 
forced,^^ There are also some authorities which 
hold that proof of merely nominal damages will not 
support such a recovery.^- A public board or com¬ 
mittee ma}' enforce a provision for liquidated dam¬ 
ages, although the board as such ma}* not suffer 


by the government of liquidated 
damages for delay in completion.— 
MacDonald v. U. S., 74 CtCl. 572. 

42. Tex.—Collier v. Betterton, 29 S. 
W. 467, 87 Tex. 440. 

43. U.S.—Atlantic City v. Warren 
Bros. Co., N.J., 226 F. 372, 141 C. 
C.A. 202. 

44. Ark.—Omohundro v. Ottenheim- 
er, 127 S.W.2d 642, 198 Ark. 137— 
Robbins v. Plant, 297 S.W. 1027, 
174 Ark. 639, 59 A.L.R. 1128. 

Cal.—^Kelly v. McDonald, 276 P- 404, 
406, 98 Cal.App. 121, citing” Corpus 
, Juris —Bowman v. Maryland Cas¬ 
ualty Co., 263 P. 826, 88 Cal.App. 
481. 

Ill.—Lu-Mi-Nus Signs v. Jefferson 
Shoe Stores, 257 IlI.App. 150. 

N.J.—^Alexander Hamilton Institute 
V. Calkins, 170 A. 54, 112 N.J.Law 
170. 

N.Y.—Norris v. McMechen, 238 N.T. 
S. ISl, 185, 135 Misc. 361, citing 
Corpus Juris. 

17 C.J. p 965 note 42. 

45. Ill.—^Dibby, McNeill & Libby v. 
Illinois District Telegraph Co., 13 
N.E.2d 683, 294 Ill.App. 93, 

46. Ark.—Omohundro v. Ottenheim- 
er, 127 S.W.2d 642, 198 Ark. 137 
—Robbins v. Plant, 297 S-W. 1027, 
174 Ark. 639. 59 A.L.R. 1128. 

47. Ark.—Robbins v. Plant, supra. 
La.—Stewart-McGhee Const. Co. v. 

Caddo Parish School Board, 115 
So. 468, 165 La, 200. 

Tex.—^Atwood v. Fagan, 134 S.W. 

765, 63 Tex.Civ.App. 659. 

Coutract not invalidated by subse¬ 
quent events 

Defaulting party to sales contract 
■will not be permitted to rely on 
subsequent resale to destroy con¬ 
tract fixing damages.—Nelson v. 


Richardson, Tex.Civ.App., 299 S.W. 
304. 

zaesale at increased price 

Right of vendor to liquidated dam¬ 
ages on purchaser’s default is not 
defeated by vendor’s subsequent re¬ 
sale of property at increased price. 
—Nelson v. Richardson, supra. 
Construed as penalty 

Where contractor had not sus¬ 
tained actual damage because of sub¬ 
contractor’s delay in completion of 
subcontract, stipulation for payment 
of designated amount per day for 
delay would be treated as provision 
for penalty rather than for liquidat¬ 
ed damages.—^Jones v. Kelley, Tex. 
Civ.App., 91 S.W.2d 969, error dis¬ 
missed. 

48. Tex.—^Kelly v. Cochran County, 
Civ.App., 50 S.W.2d 848, reversed 
on other grounds 82 S.W.2d 641, 125 
Tex. 424—Britton v. Cotton States 
Petroleum Co., Civ.App., 283 S.W. 
887. 

Agreement to pay regardless of lu¬ 
xury 

Obligee under drilling bond can 
recover no damages, where he suf¬ 
fered no injury by obligor’s default, 
in absence of agreement that sum 
was to be paid as liquidated damages 
regardless of injury.—Britton v. Cot¬ 
ton States Petroleu^i Co., supra. 

46. N-T,—^Norris v. McMechen, 238 
N.T.S. 181, 186, 135 Misc. 261, cit¬ 
ing Corpus Juris. 

17 C.J. P 966 note 44 Ca] (1). 

50. Ky.—Fidelity & Deposit Co. of 
Maryland v. Jones, 75 S.W.2d 1057, 
256 Ky. 181. 

51. U.S.—^Rispin v. Midnight Oil Co., 
C.C.A.Cal., 291 F. 481. 

Qa,!,—Kelly v. McDonald, 276 P. 404, 
98 Cal.App. 121. 

mQ 


Conn.—:MiIIer v. MacFarlane. 116 A. 
335, 97 Conn. 299. 

N.Y.—-Norris v. McMechen, 23S N.Y. 

S. l-Sl, 135 Misc. 3«1. 

Okl.—SMuken-Galanibra Corporation 
V. Al^els, 95 P.2d 601. liS Oki. 
645. 

17 C.J. p 965 note 44. 

IfoinliQAl damages 

If no damages have been sustained 
by reason of the breach, the liqui¬ 
dated damages proi'Ided for cannot 
be recovered, but instead only nomi¬ 
nal damages are recoverable.—Fi¬ 
delity & Deposit Co. of ^Maryland v. 
Jones, 75 S.W.2d 1057, 25$ Ky. 181 
Continued ownership of business 
sold 

(1) Where defendants sold their 
business to plaintiffs and agreed in 
the contract to pay stipulated dam¬ 
ages if they engaged in a competing 
business within a stated time, they 
are not liable on such agreement 
where plaintiffs sold the business 
to a corporation and there Is no 
showing that at the time of the 
breach they are stockholders there¬ 
in.—Miller v. MacFarlane, 116 A, 
335, 97 Conn. 299, 

(2) Provision of contract for sale 
of business and lease of property, 
for liquidated damag.es in case les¬ 
sor had only life estate and lessee 
was dispossessed within fifteen 
years, did not inure to sublessee or 
subsequent purchaser of business-— 
Arnold v. First Savings & Trust Co. 
Of Tampa, 140 So. 660, rehearing de¬ 
nied Arnold v. First Savings & Trust 
Co., 141 So. 608, 104 Fla. 545. 

52. Wis.—Hathaway v. Lynn, 43 N. 
W. 956, 75 Wis. 186, 6 L.R.A. 
551. 

17 C.J. p 964 note 33, p 965 note 
43. 
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pecuniary darnag:t\‘' from a breach of the contract 
containing the sfipalatiMn.'’” srniilar rule has 
been aripMed to a municipal corporation or the board 
or officers reisresenting it where the damaj:te results 
to the public and nor to the municipality in its cor¬ 
porate characterise 

€. Waiver 

Recovery of the amount stipulated as dannages can¬ 
not be recovered where the injured party has waived the 
breach. 

Where there has been a waiver of the right to 
require performance of the contract in the time and 
manner stated, there cannot be a recovery of a 
liquidated sum as damages for its breach but 
it tvotild seem that the parties to a contract may 
agree that in case of the waiver of a stipulation as 
to time, a liquidated damage clause may be contin¬ 
ued and made applicable to an unreasonable time.^® 
Acts relied on as a waiver must have been with 
knowledge of the facts constituting the breach,^" 
and inconsistent with the intention to assert it.^^ If 
the contract provides a method for obtaining an ex¬ 
tension of the time for completion of the contract, 
such method must have been followed in order to es¬ 
cape liability under a provision for stipulated dam¬ 


ages for delay.*^^^ Stipulations for liquidated dam¬ 
ages for not vacating leased premises at the termi¬ 
nation of the lease do not apply where the lessee 
retains the premises under conditions which in ef¬ 
fect constitute a renewal of the lease.®® A provi¬ 
sion authorizing a xxmdor on the purchaser's default 
to cancel the contract and retain the payments made 
is intended for the benefit of the vendor and he may 
waive it at his pleasure.®^ 

§ 116. Amount of Recovery 

a. In general 

b. Penalty 

a. In G-eneral 

The amount stipulated as damages can be recovered 
as such only where the damages are liquidated, but if 
such is the case the stipulation controls and the amount 
recovered can be neither in excess of nor less than the 
stipulated amount. 

The only time a sum certain stipulated in a con¬ 
tract is permitted to be retained or recovered as 
such as compensation for a breach of the contract 
is when it can be considered as liquidated damages 
and not as a penalty.®^ Where a contract contains 
a provision for liquidated damages, the stipulation 
controls as to the rights of the parties,®3 and must 


53. XJ.S.—Ann Arbor Bd. of Com¬ 
merce V. Security Trust Co., Mich,, 
225 P. 454, 140 C.C.A. 4S6. 

17 G.J. p 966 note 46. 

54. Ark.—Cherokee Public Service 
Co. V. City of W'est Helena, 41 S. 

W.2d 773, 1S4 Ark. 38. 

Ky.—Scott’s Adm'rs v. Mayfield, 155 
S.W, 376, 153 Ky. 278. 

Or.—City of Grants Pass v. Rogue 
River Public Service Corp., 171 
P. 400, 87 Or. 637. 

17 C.J. p 966 note 47. 

»55. Ill.—Soucy V. Rothschild, 199 
I11.APP. 251. 

La.—Haffner & Taylor v. Perloff, 141 
So. 377, 174 La. 6S7. 

X.T.—W. A. Broekhurst Co. v. City 
of Yonkers, N.Y., 26S N.Y.S. 637. 
150 Misc. 623. affirmed 280 N.Y.S. 
982, 244 App.Div. 799, modified on 
other grounds 1 X.E.2d 965, 270 N. 

Y. 459, reargument denied 3 X.E. 
2d 460, 271 X.Y. 635. 

17 C.J. p 966 note 49. 

Waiver not shown 

Failure of purchaser, under con¬ 
tract of sale of coal, to make deduc¬ 
tion of twenty cents per ton provid¬ 
ed as liquidated damages for short¬ 
age in deliveries, was not waiver of 
claim for such damages.—Detroit 
Edison Co. v. Wyatt Coal Co., C.C. 
A.W.Va., 1 F.2d 788. 

56- U.S.—United Engineering, etc., 
Co., V. U. S., 47 Ct.CI. 4S9. 

57. Mo.—^IValker v. Engler, 30 Mo. j 
130. 


I 58. Wash.—Johnson v. Washington 
Phi Keia, Inc., 218 P. 263, 126 
■^Vash, 434. 

17 C.J. p 966 note 52. 

Waiver not shown 

(1) Where a grantee contracted 
that the grantor should have the 
right of pasturage, hunting, and fish¬ 
ing, but that the grantee could ter¬ 
minate the agreement on the pay¬ 
ment of four hundred dollars addi¬ 
tional, and, after the grantor had 
elected to treat a subsequent con¬ 
veyance by the grantee as an elec¬ 
tion to terminate the contract, the 
original grantor executed an instru¬ 
ment disclaiming such rights but re¬ 
serving the rights against the origi¬ 
nal grantee, it did not destroy the 
right of action against the grantee 
for four hundred dollars.—Read v. 
Gould, 77 S.E. 642, 139 Ga. 499. 

(2) A provision for stipulated 
damages for delay in completing the 
work was not -waived by payments 
during the delay without deducting 
at the time for the delay, where at 
all times the owner reserved more 
than sufficient to cover his claim.— 
Johnson v. Washington Phi Keia, 
Inc., 218 P. 263, 126 Wash. 434. 

Being* considerate not a waiver 
An owner whose building contrac¬ 
tor is in default should not be held 
to have waived its claim for liqui¬ 
dated damages under a clause of the 
contract on account of failure to 
complete on time merely because he 
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did not assert his right or because 
he made payment on account of work 
done after the time of completion, 
as he should not be penalized for 
being considerate, waiver of delay 
as a defense not being necessarily 
a waiver of damages.—Wells v. City 
of Philadelphia, 112 A. 867 270 Pa 
42. 

59. X.Y.—Trauts Realty Corp. v. 
Casualty Co. of America, 166 X.Y. 
S. 807. 

AppUcation to architect 
Where the contractor did not ap¬ 
ply to architect for allowance of time 
on account of owner's delaying be¬ 
ginning of work, and there was no 
waiver of requirement that, he do so, 
owner's act in delaying did not de¬ 
stroy provision for liquidated dam¬ 
ages for delay in completion.— 
Trauts Realty Corp. v. Casualty Co. 
of America, supra. 

60. La.—Lind v. Senton, 120 So. 535, 
10 La.App. 633. 

61. Fla.—Chace v. Johnson, 123 So. 
519, 98 Fla. 118, followed in Chace 
V. Smith, 136 So. 672, 102 Fla. 
1013. 

62. N.Y.—-Atterbury v. Bank of 
Washington Heights of City of 
Xew York, 206 X.Y.S. 647, 211 App. 
Div. 90. 

63. Ark.—Omohundro v. Ottenheim- 
er, 127 S.W.2d 642, 198 Ark. 137— 
Robbins v. Plant, 297 S.W. 1027, 
174 Ark, 639, 59 A.L.R. 1128. 

Idaho.—^Koch v. Glenn, 27 P.2d 870, 
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lit; 


tje given effect according to its termsand where [ it provides a mvasure for the con4.MitatiV5Ti of dam 


&71, 53 I(3alio 761, citing Corpus 
Juris. 

Ija.—Federal Sign System v. Ama- 
vet, 7 La.App. 68fl. 

X.Y.—Cohen v. Feathers, 2fi5 N.Y.S. 

6S5, 209 App.Div 7S0. 

Ohio.—Mackenzie v. Staber, 165 X. 

E. 296, 119 Ohio St. 5S8. 

On—Learned v. Holbrook, 171 P. 
222, S7 Or. 576, affirming 170 P. 
530, S7 Or. 576. 

Tex.—American Xat. Bank of Wichi¬ 
ta Falls T. Haggerton, Civ.App., 
250 S.W. 279. 

Wash.—Pacific & Puget Sound Bot¬ 
tling Co. V. Clithero, 29S P, 316, 
317, 162 Wash. 156, citing Corpus 
Juris—Smith v. Lambert Transfer 
Co., 187 P. 362, 364, 109 Wash. 529, 
citing Corpus Juris. 

17 C.J. p 966 note 56. 

Substitutes agreed amount for actual 
damages 

The effect of a clause for stipu¬ 
lated damages is to substitute the 
amount agreed on as liquidated 
damages for the actual damages re¬ 
sulting from the breach of the con¬ 
tract, and thereby prevent a con¬ 
troversy between the parties as to 
the amount of damages.—Robbins 
V. Plant, 297 S.W. 1027, 174 Ark. 
639, 59 A.L.R. 1128. 

Double recovery uot allowed 

Where a contract clearly provid¬ 
ed for liquidated damages and had 
another clause which would ap¬ 
parently authorize a further deduc¬ 
tion of the cost of inspection, the 
liquidated damages as fixed^ by the 
contract was the measure of the 
damages and the government could 
not deduct the cost of inspection as 
that would be a double recovery for 
that item.—^Sorensen v. U. S., 51 Ct. 
Cl. 69. 

64 . U.S.—In re Gelino’s, Inc., D.C. 
Ill., 43 F.2d 832, appeal dismissed, 
C.C.A., 51 F.2d 875, certiorari de-i 
nied Lamson & Co. v. Whittemore, 
52 S.Ct. 36, 284 U.S. 659, 76 L.Ed. 
558—Stennick v. Jones, Or., 252 

F. 345, 164 C.C.A. 264, modified on 
other grounds 256 F. 354, 167 C.C. 
A. 524, motion decided 258 F, 990, 
169 C.C.A. 671, and certiorari de¬ 
nied 40 S.Ct. 11, 250 U.S. 664, 63 L. 
Ed. 1196. 

Ark.—Robbins v. Plant, 297 S-Wk 
1027, 174 Ark. 639, 59 A.L.R. 1128. 
Cal.—Milk Producers' Ass’n of San 
Diego County v. Webb, 275 P. 1001, 
97 CaLApp. 650—Colma Vegetable 
Ass’n V. Bonetti, 267 P. 172, 91 
CaLApp. 103. 

Ill.—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 Ill. 
App, 581. 

Iowa.—Port Huron Machinery Co. v. 
Wohlers, 221 N.W. 843, 207 Iowa 
826—Pace v. Zellmer, 186 N.W. 
420, 194 Iowa 516—Selby v. Mat- 


son. Ill N.W. 6**9, 137 Icwa 97, 1 4 . f-h'irg*- of Ihn (f. nt. Ih*- nr n- 

L.R.A.,X,S., 12L*, I «• fo*'kb« P': '*"n - ■, t 

La,—Fedt^ral Sign System v. Amav*'*, [ -r, und th*' farm to him, 

7 La.App. 6 ‘' 0 . | irM h dumpagt' < r*-'- 

Mieh.—Jon* s v, Stainton, 166 N.W. < fJuo>-o] ho •c,'-' htM>*khoid- 

966, 2**0 Mich. 691. rim.-' ho \\:ij by hiS 

N.T,—Norris v. 238 X.T mdec;:,(n, that, on hrt it h cf his 

S. IM, 135 YnFr. 361—Common- ^ t*‘* a**Lvf-r milk tn the 

wealth Film F'>rporrtt.on v. Strip-;* rcamtmy, lie iia?" riiarL'‘%J*le with 
way Ave. Theatre Co., 194 X.Y.S. S the agrtf-d Lquidattd damages of 
860. i two dollars per ijw per 5 t-ar, bafv'd 

Pa.—United Oil Mfg. Co. v. Kelley, ; nn the nurni»m of cowp, not orJ>' on 
20 Erie Co. 282. 1 iLm farm run by him. hut alsti on 

Utah.—Skeen v. Smith, 2S6 P. 6.33. | th*'* farm ran by big son.—<birifrr- 

75 Utah 464. I land Milk & Chees;*- Co v. Shfintz, 


2S2 P. 65, 68, 154 W^ash. quot¬ 
ing Corpus Juris. 

—Keehn v. F. S. Fidelity & 
Guaranty Co., 268 N.W. 127, 222 
Wis. 410—Schneider v. AIlis- 
Chalmers Mfg. Co„ 219 N.W. 370, 
196 Wi.s. 56. 

17 C.J. p 933 note 44, p 967 note 57. 
Pull amount 

Full amount of bond for perform¬ 
ance of contract to drill oil wells 
was recoverable on breach thereof, 
without averment or evidence of ac¬ 
tual damage,—Schwarz v, Lee, Tex. 
Civ.App., 287 S.W. 519. 

Items and amounts authorized 

(1) Stipulated damages payable 
by subcontractor for delay beyond 
specified time were applicable to 
completion of whole subcontract, not 
to monthly installments of stone to 
be furnished.—Southern Surety Co. 
V. American Const. Co., Tex.Com. 
App., 36 S.W.2d 212, reversing Amer¬ 
ican Const. Co. V. Lassig, Civ.App., 
20 S.W.2d 797. 

(2) Where lessors had recovered 
liquidated damages for failure of 
lessee to complete erection of build¬ 
ing within time required by lease 
and an additional sum for defaulted 
rent, taxes, and interest accruing 
prior to such date, lessors w*ere not 
entitled to recover rent, taxes, and 
interest accruing subsequent thereto 
from surety on bond fixing damages 
for failure to erect building, since 
recovery of such damages took 
place of building, thereby preclud¬ 
ing further recovery on bonds.— 
Keehn v. U. S. Fidelity & Guaranty 
Co., 268 N.W. 127, 222 Wis. 410. 

(3) The penalty of two dollars per 
cow per year for failure of dairy¬ 
man farmer to deliver milk to cream¬ 
ery formed by himself and neighbors 
might be recovered from him by the 
creamery as liquidated damages.— 
Castorland Milk & Cheese Co. v. 
Shantz, 179 N.Y.S. 131. 

(4) Where dairyman, stockholder 
of a creamery, objected to deduction 
from creamery dividend, going to a 
farm run by his son. of dumpage 


'uTiing for diff< r- 
sfipulaltd for 
cianingfS of 
per day” for 
I ptTjod for which lewsof- oversiny*'Ci 
I term, “five times the rent per day*' 
j was computable by taking five time.*-' 

I one-thirtieth of monthly for 

last month.—Schramm v. Toye Bros, 
Yellow Call Cu., La. App., 169 So 
116, amended on other grounds 17e 
So. 44. 

( 6 ) Where sum paid when leas- 
was executed was fix*-d !iy lease a.« 
liquidated damages, iundlmd con id 
not reeov^er unpaid rent.—Pacific ^ 
Puget Sound Bottling Co. v. Clithero, 
298 P. 316, 162 Wash. 156. 

<7) The earnest money which, 
a contract of sale, the purchaser 
agrees to forfeit if he does not com¬ 
ply w'ith the contract is the measure 
of damages for his failure to com¬ 
ply with it.—Joyce v. Hagelstein, 
Tex.CIv.App., 163 S.W. 356, error 
refused. 

tS) One 'who has paid earnest 
money, under an agreement to buy 
another’s property, and who there¬ 
after notifies the other party that he 
is not in a position to carry out hi? 
agreement, thereby forfeits the 
earnest money.—Maloney v. Aschaf- 
fenburg, 78 So. 761. 143 La. 509. 
Porfeiture of deposit 

Provision of contract for sale of 
realty that either party failing to 
perform contract, should pay other 
party two thousand dollars did not 
entitle vendor on vendee’s default to 
collect note in that amount given in 
lieu of advance payment of purchase 
price, since provision merely gave 
right to damages against defaulting 
party, and the collection of the note 
w^ould increase the amount by the 
interest payable on the note.—Pester 
V. Dean, 270 N.W. 112, 131 Neb. 806. 
Attorney’s fee 

Where lease required lessee to pay 
as liquidated damages a stipulated 
amount, which figured up to one 
thousand three hundred forty-three 
dollars and eighty-five cents, and a 
reasonable attorney’s fee if the les¬ 
see failed to vacate the leased prem- 


Wash.—Rice v. Weisberger, 15 P.2d | Fupr:i, 

( 5 ) M’TK-re leise- 
cut monthly rtuitniS 
payment as liqu.dat^^d 
; “fiv^ limt's the rnnt 


259, 260, 170 Wash. 35, quoting | 
Corpus Juris— "Wilbur v. Taylor, | 
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a|^cs thev must be computed in accordance tnere- j 
with as of the time ot hvcvxhJ^ Abstract princi- | 
pies of law relating to the measure of recovery | 
when agreements are wanting are inapplicable,^^ 
and the injured party cannot disregard the provi¬ 
sion as to liquidated damages and recover general 
damages for the breach of the contract, measured by 
the actual damages suffered.®" The amount of re¬ 
covery is limited by such a provision notwithstand¬ 


ing the actual damages may be in excess of the stip¬ 
ulated sum,®^ or less than that amount;®^ and the 
fact that the damages stipulated for in the contract 
may be under the circumstances inadequate will not 
authorize the court to give the contract a strained 
construction against the express agreement of the 
parties."® A provision in a building and construc¬ 
tion contract dividing the work into parts, appor¬ 
tioning liquidated damages to the failure to complete 


isfs on time, one hundred and fifty 
dollars is a fair allowance therefor. 

•—Schramm v. Toye Bros. Yellow 
Cab Co., La.App., 169 So. 116, amend¬ 
ed on other jrrounds 170 So. 44. 

Items provided for under supple¬ 
mental agreement 

A provision in a supplemental con¬ 
tract that an insurance agent, after 
his discharge, could, if he did not 
•engage in business for another, re¬ 
cover commissions on renewals as 
specified in a paragraph of the orig¬ 
inal contract, includes in the com¬ 
missions a bonus on the amount of 
insurance -written by him, to which 
he was entitled by an earlier sup¬ 
plemental agreement modifying the 
original contract.—Chicago Life Ins. 
Co. V. Tiernan, C.G.A.Kan., 263 F. 
325. 

ITot “based ou present wortli of fu- 
turo payments 

(1> Under contract providing for 
liquidated damages in case of de¬ 
fault for each unexpired year or 
fraction of a year, measure of dam¬ 
ages on default was not present 
worth of total sum due under con¬ 
tract-—I. Tanenbaum Son & Co. v. 
Oxford Bye Works, 153 A. 501, 107 
N.J.Law 386. 

<2> Thus, under contract provid¬ 
ing that in case of default liquidated 
damages of stated amount for each 
tinexpired year or fraction of year 
should be payable, such sums be¬ 
came due, not each year during the 
balance of the term, but the entire 
amount became due on the date of 
the breach.—I. Tanenbaum Son & Co. 
V. Oxford Bye Works, supra. 

Concurrent or separate calculatioii 
on different items 

tVhere a contract for delivery 
of goods exacts liquidated damages 
in case of delay, each lot to be con¬ 
sidered a unit for the purpose of 
calculating damages, liquidated dam¬ 
ages are to be determined for each 
day’s delay beyond the time specified 
for each lot at the rate agreed on, 
and the lots may not be aggrega.ted 
as one lot for that purpose.—Rosen¬ 
berg V. U. S., 76 CtCl. 662. 

Ueduction of payments made 

Recovery of stipulated damages 
on breach of contract required de¬ 
duction of previous payments made 
on contracts before breach.—Myers 


V. Studley, 200 N.T.S. 750, 132 Misc. 
SS5. 

determination of delay by person 
other than contract designates 
Where in a contract it is provided 
that the as.sessment of liquidated 
damages for delays shall be deter¬ 
mined by the contracting officer, 
w’ith the approval of the chief of 
engineers, and that their finding in 
the matter shall be conclusive on 
both parties to the contract, the con¬ 
tractor is entitled to the judgment 
of the officers so designated, and 
is not bound by the determination of 
another officer to -whom the officers 
charged -with the duty have sur¬ 
rendered It.—Sun Shipbuilding & 
Dry Dock Co. v. U. S., 76 Ct.Cl. 154. 
Contract held -to provide basis for 
computation 

In action for breach of -written 
agreement to buy flour, sufficient 
data appeared on which to calculate 
seller’s recoverable damages under 
provision in agreement stipulating 
for computable sum as liquidated 
damages in case of buyer's noncom¬ 
pliance.—O. K. Bakery v. Morten 
Milling Co., Tex.Civ.App., 141 S.W.2d 
436. 

ITeed not show actual damages 
Where damages are stipulated, 
plaintiff need not show actual dam¬ 
ages approximating amount stipu¬ 
lated-—Mazac v. Conner, Tex.Civ. 
App., 206 S.W. 641. 

65. Ind.—H. D. Lee Flour Mills Co. 
V. Broadlick, 155 N.E. 214, 83 Ind. 
App. 307. 

66. Ark.—Quaile & Co. v. William 
Kelly Milling Co., 43 S.W.2d 369, 
184 Ark. 717, 79 A.L.R. 183. 

Kan.—Glascock v. Stamey, 288 P. 
579, 130 Kan. 838—Henshaw v. 
Smith, 171 P. 616, 102 Kan. 599. 
Standard agreed on 
> Where parties have contracted for 
measurement of compensation or 
damages with reference to certain 
standard, jury cannot estimate re¬ 
covery on qxiantum meruit or aver¬ 
age basis.^—^Texas Employers' Ins. 
Ass*n V. Pearson, Tex.Civ.App., 67 
S.W.2d .630, error dismissed. 

67. U.S.—Chicago Life Ins. Co. v. 
Tiernan, C.C.A.Kan., 263 F, 325. 

68. Cal.—Bowman v. Maryland Cas¬ 
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ualty Co., 263 P. 826, 88 Cal.App. 
4S1. 

Ill.—Underground Const. Co. v. Sani¬ 
tary Dist. of Chicago, 11 N.E.2d 
361, 367 Ill. 360, 115 A.L R. 57, 
reversing 6 N.E.2d 696, 2S9 Ill.App. 
609—Lippman v- Graber, 255 Ill. 
App. 345—Ford Motor Co. v. Pry, 
203 Ill.App. 46. 

Kan.—Owen v. Christopher, 62 P.2d 
860, 144 Kan. 765. 

Ky.—Juett v. Marksberry, 277 S.W. 
282, 211 Ky. 254. 

La.—Tatum v. Andrews, 115 So. 466, 
165 La. 222. 

Mo.—Black V. Emory, App., 275 S. 
W. 48. 

Ohio.—Mackenzie v. Stuber, 165 N. 

E. 296, 119 Ohio St. 588. 

Or.—Learned v. Holbrook, 171 P. 
222, 87 Or. 576, affirming 170 P. 
530, 87 Or. 576. 

Pa—Riling v. Idell, 140 A. 270, 291 
Pa. 472—Sharr v. Moliier, 15 Pa. 
Bist. & Co. 697, 46 Montg.Co. 291. 
R.I.—Grande v. Eagle Brewing Co., 
117 A. 640, 44 R.I. 424. 

Wis.—Keehn v. U. S. Fidelity & 
Guaranty Co., 268 N.W. 127, 222 
Wis. 410—Keehn v. Saxe, 261 N. 
W. 25, 219 Wis. S4—Wisconsin 
Creameries v. Sheboygan Dairy 
Products Co., 243 N.W. 498, 208 
Wis. 444. 

17 C.J. p 967 note 58. 

Special items of damage 

There can be no additional re¬ 
covery for special items of damage 
arising out of breach of covenants 
for which liquidated damages were 
provided.—^Pacific & Puget Sound 
Bottling Co. V. Clithero. 298 P. 316, 
162 Wash. 156—Smith v. Lambert 
Transfer Co., 187 P. 362, 109 Wash. 
529. 

©9. Cal.—^Bowman v. Maryland Cas¬ 
ualty Co., 263 P. 826. 88 Cal.App. 
481. 

Or.—Learned v. Holbrook, 171 P. 
222, 87 Or. 576. affirming 170 P. 
530, 87 Or. 576. 

Pa.—Streeper v. Williams, 48 Pa. 
450—Trust Co. of Glen Rock v. 
Shrewsbury Furniture & Mfg. 
Co., 158 A. 641. 104 Pa.Super- 564. 
Wash.—Smith v. Lambert Transfer 
Co,. 187 P. 362, 109 Wash. 529. 

70, U.S.—Stone, Sand & Gravel Co. 
V. U. S., La., 34 S.Ct. 865. 234 U.S. 
270, 58 L.Ed. 1308. 
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each part and to complete the entire work, shr.nll ^ 
not be so construed as to impose a double liability,*^ | 
Where a contractor has made a deposit as liqiiidat- i 
ed damages in case the contract is breached, in an ! 
action against the depositary and the contractor to j 
compel disbursement of the deposit because of ; 
breach of the contract a personal judgment cannot 
be entered against the contractor, as his liability 
was fully discharged under the contract by the de- 
positJ2 A provision for liquidated damages which 
by force of the statute in the particular state is void, 
considered supra § 101 b, does not prevent the re¬ 
covery of the actual damages sustained from the 
breach of the contract ;73 and in such case the ac¬ 
tual, not the stipulated, damages will be recoveredJ-^ 

In an action to enforce a stipulation for liquidated 
damages it is not error for the court to submit to 
the jury the question of the amount of damages ac¬ 
tually caused by the breach.'^^ 

Interest, According to some authorities, the 
amount stipulated may be recovered with interest*® 
while according to another view the amount fixed 
by the parties cannot be increased by such an al¬ 
lowance,'^'^ 

Unpaid installments, A provision that on forfei¬ 
ture of contract for sale of realty all deposits and 
installments paid shall be retained as liquidated dam¬ 
ages does not give the vendor the right to recover 
unpaid installments due at the time the contract was 
terminated.*^^ 

Cost of securing performance. Where a provi¬ 
sion in a contract gives the right to annul the con¬ 


tract and provides for liqirblatcd drimages in case of 
■1 breach, th^'-re cannot be a recovery Inch of the 
amourit stipulated, for damngrs, and tiT the ce>st of 
Csjmpletfon of the vonk, v.bvre the right to annul is 

exerci.-edd'^^ 

Actual and I'-juilated drc:afics, A party ivho has 
recovered or as>erted his claim for lic|i;blale(l dam¬ 
ages for breach of contract ctmnot reccjver actual 
or other damages for the breachA''* On the other 
hand, where a party has recovered actual damages 
for breach of the contract, he is not entitled to liq- 
j uidated damages therefor and if, under the terms 
j of the contract, the injured party on breach of the 
contract is entitled to avail himself of his legal and 
I equitable rights and recover his actual damages or 
f enforce a provision for liquidated damages he can¬ 
not claim the liquidated damages after he has 
availed himself of his legal and equitable rightsA- 

Extent of delay for ichlch recovery alloiccd. In 
jurisdictions in \vhich recovery for liquidated dam¬ 
ages for delay is allowed even though the contract 
was abandoned, see supra § 115 c, the contractor 
cannot be held for delays caused solely by the owner 
in completing the work after the contractor had 
abandoned and there is authority w'hich holds 

that where after the expiration of the time for com¬ 
pletion of the work the contract is suspended and 
the work completed by another, the provision for 
liquidated damages for delay is enforced only for 
the time from the date the work should have been 
completed up to the time the contract was suspend¬ 
ed, and not up to the time the work was actually 
completed by the party who took it over.®^ If the 


71. Md.—-Cowan v. Meyer, 94 A. 18. 
125 Md. 450. 

9 C.J. p 794 note 45. 

72. Okl.—Langford v. Oklahoma 
State Bank, 234 P. 744, 109 Okl. 
82. 

73. Cal.—^Williams v. Faria, 297 P. 
78, 112 Cal.App. 455. 

74. Okl.—J. I. Case Plowworks v. 
Stewart, 173 P. 1048, 70 .Okl. 210. 

S.D.—Harden v. Richards, 171 M,W. 
89, 41 S.D. 415. 

75. Tex.—Schramm v. Hoch, Civ. 
App., 241 S.W. 1087, 

76. La.—Schramm v. Toye Bros. 
Yellow Cab Co., App., 169 So. 116, 
amended on other grounds 170 So. 
44. 

N.Y.—^Norris v. McMechen, 238 K. 

Y.S. 181. 135 Misc. 361. 

17 C.J. p 967 note 60. 

77- N.J.—Hoagland v. Se^r, 38 N. 

J.Law 230. 

17 C.J. p 968 note 61, 

78. Minn.—Smith v. Dristig, 224 N. 
W, 157, 176 Minn. 601. " 


79. La.—Plaquemines Parish v. 

Dawdle, 67 So. 324, 136 La. 447. 

80. D.C.—MacNamee v. Hermann, 53 
F.2d 549, 60 App.D.C. 295. 

N.Y.—New York Dock Co. v. City of 
New York, 283 N.Y.S. 2, 246 App. 
Div. 620. 

Okl.—Southern Motor Supply Co. v. 
Shelburne Motor Co., 46 P.2d 562, 
172 Okl. 495. 

Pa.—Sharr v. Mollier, 15 Pa.Dist. & 
Co, 697, 46 Montg.Co. 291. 

Tex.—McCelvy v. Bell, Civ.App., 6 
S.W.2d 390. 

17 C.J. p 966 note 55. 

SeXinquishment of claim indicated 
Vendor’s retention of deposit for¬ 
feited, without attempt to dispose 
of property, indicates relinquish¬ 
ment of claim to difference between 
purchase price and market value,— 
A- D. Cummins & Co. v. U. S., 70 Ct, 
Cl. 1, certiorari denied 51 S.Ct. 652, 
283 U.S. 858, 75 L.Ed. 1464. 


82. D.C.—Sheffield v. Paul T. Stone, 
Inc., 98 F.2d 250, 68 App.D.C. 378. 
Cannot claim deposit 

Under contract for the construc¬ 
tion and sale of a house providing 
that on default by purchaser de¬ 
posit provided for could be forfeit¬ 
ed at seller’s option, whereupon 
purchasers should be relieved from 
further liability, or that seller could 
avail itself of any legal or equitable 
rights without forfeiting deposit, 
seller, which sold house to third 
persons when noticed by purchasers 
that they would not complete con¬ 
tract, could not retain deposit, but, 
if sale resulted In a loss as com¬ 
pared with contract price, seller 
could use loss as a set-off or coun¬ 
terclaim in defense of purchasers* 
action to recover deposit.—Sheffield 
V. Paul T. Stone, Inc., supra. 

: 83. U.S.—Southern Pac. Co. v, 
I Globe Indemnity Co., C.C.A.N.Y., 
21 F.2d 288. 


81 . . Ark,—^Burke Const. Co. v. 

Board of Improvement of Paving 1S4. U.S.—S. R. H. Robinson & Son 
Dist, No. 20, 256 S.W. 850, 161 I Contracting: Co. v. U. S., 53 Gt.CL 

Ark. 433. j 536. 
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-tr-yc: ::r:d‘T such circiirriftances that 
the contrectwf is :i >t liable therefor, damages cannot 
fie rcC«/reri''l f' it lay Leyora; the time the structure 
was tlt'Si royit" ' 

IViU'rt c.>Kn\:rt /rr/armcJ, Where a party has 
perform.ti h:s contract in full, he is entitled to re¬ 
cover the fui! amriunt promised therein and is not 
limited to the amount provided as liquidated damag¬ 
es for its breach, but he is not entitled to the full 
amount promised and the amount stipulated as liq¬ 
uidated damagesr"-’^ 

b. Penalty 

Where the sum stipulated as payable on breach of 
the contract is a penalty, the amount recoverable is the 
actual damages sustained. 

Where the sum named in a contract to be paid 


in a breach is held to be a penalty and not liquidat- 
I ed damages, the amount of recovery is only the ac- 
; tual damages sustained.^" If no damage is proved 
I no recovery may be had,^^' so that, unless actual sub¬ 
stantial damages are shown, nominal damages only 
will be given.However, as only the actual dam¬ 
ages, where less than the penalty, are recoverable, 
so also the amount of recovery is not limited by the 
penal sum if plaintiff shows actual damages in ex¬ 
cess thereof,In jurisdictions wherein the stat¬ 
utes expressly provide that contractual provisions 
for a penalty or for liquidated damages in case of 
breach shall be void, except where it is impractica¬ 
ble or extremely difficult to fix the actual damage, 
considered supra § 101, on breach of a contract con¬ 
taining such a void provision the injured party is 


S5. La.—Tatum v. Andrews, 115 So. 
466, 165 La. 222. 

SS. Ark.—Barr v. Yaughan, 203 S, 
W. 5S9, 134 Ark. 207. 

87. Y-S.—Mellon Xat. Bank v. Cit¬ 
izens Bank & Trust Co. of Cam¬ 
den, C.C.A.Ark., SS F.2d 12S, cer¬ 
tiorari denied Citizens Bank & 
Trust Co. V. Mellon Xat. Bank, 5S 
S.Ct. 21, 302 U.S. 702, S2 L.Ed. 
542—Electrical Products Consol. 

V. Sweet, C.C.A.CoIo., S3 F.2d 6— 
Boston Iron & Metal Co. v. U. S., 

C. C.A.Md., 55 P.2d 126, certiorari 
denied 52 S.Ct. 641, 2S6 U.S. 558, 
76 L.Ed. 1292—In re Gelino’s, Inc., 

D. C.IIL, 43 F.2d S32, appeal dis¬ 
missed, C.C.A., 51 P.2d S7o, cer¬ 
tiorari denied Lamsen Co. v. 
Whittemore, 52 S.Ct. 36. 284 U.S. 
659, '76 L.Ed. 55S—Dorrance v. 
Lehigh Valley Coal Co-, D.C.Pa., 
13 F.Supp. 73, affirmed, C.C.A., Le¬ 
high Valley Coal Co. v. Dorrance, 
88 F-2d 334. 

Ala.—Cortner v- Anderson, Clayton 
& Co., 144 So. 443, 225 Ala. 575. 
Ariz.—Miller Cattle Co. v. Mattice, 
298 F. 640, 38 Aris. 180. 

Conn.—May v. Young-, 2 A.2d 385, 
389. 125 Conn. 1, 119 A.L.It. 1445, 
citing Corpus Jtiris. 

Ga.—Tuten v. Morgan, 127 S.E. 143, 
160 Ga. 90. 

Ind.—Jeffries v. Lesh, 144 X.E. 8S1, 
195 Ind. 503. 

Iowa.—Sheldon v. Chicago Bonding 
& Surety Co.. ISl N.W. 2S2. ISO 
Iowa 945. 

Mich.—Xoble v. Smrm. 178 X.W. 99, 
210 Mich. 462. 

Minn.—Blunt v. Egeland, 130 X.W. 
249, 114 Minn. 113. 

Miss.—Pyle v- Gentry, 90 So. 485, 
127 Miss. 7S4. 

Mo.—Black V. Emory, App., 275 S-W. 
48—Adams v. Luckaman, App.. 
256 S.W. 103. 

X.T.—Schleifer v, Henry George & 
Rosenbaum Co., 169 N.Y.S. 132. 
102 Misc. 508. 


X-C.—Crawford v. Allen. 127 S.E. 
521, 1S9 XC. 434. 

Okl.—Sonken-Gaiambra Corporation 

V. Abels, 95 P.2d 601, 1S5 Okl. 645 
—Grabes v. Fitzpatrick, 260 P. 10, 
127 Okl. 124. 

Pa.—Ellis V. Roberts, 98 Pa.Super. 
49—Graver v. Chamis and Gala- 
tionos, 6 Pa.Dist. & Co. 731, 39 
Lanc.L.Rev. 309, 2 Somerset Leg. 
J. 410. 

Philippine.—Alburo v. Mercado, 44 
Philippine 105. 

Tex.—Sanders Xursery Co. v. J. C. 
Engelman, Inc., Civ.App., 109 S. 

W. 2d 1131, conforming to 96 S.Vr. 
2d 6S, 128 Tex. 102, reversing, Civ. 
App., 59 S.W,2d 954—Irvin v. 
Lambert, Civ.App., 70 S.W.2d 495, 
error dismissed—Britton v. Cotton 
States Petroleum Co., Civ.App., 
2S3 S.W. 887—^Davis v. Wagner, 
Civ.App., 237 S.W. 612—Southern 
Plovr Co. V. Dunlap Hardware Co., 
Civ.App.. 236 S.W. 765—Hunnells 
V. Pruitt, Civ.App., 204 S.W. 1017. 

Wash.—Rice v. Weisberger, 15 P.2d 
259, 260, 170 AVash. 35. quoting 
Corpus Juris —^Wilbur v. Taylor, 
282 P. 65, 68, 154 Wash. 282, quot¬ 
ing Corpus Juris. 

17 C.J. p 933 note 45, p 968 note 63. 
Policy of law 

Policy of law is against penalties 
for breach of contract, unless of na¬ 
ture justifying them and providing 
therefor.—Logan v. Elliott, Tex.Civ. 
App., 61 S.W.2d 157, error dismissed, 

Recovery allowed 

(1) Where buyers advanced mon¬ 
ey under contract, whereby they 
bought wire at stated price to which 
was to be added stipulated profit 
for seller, on buyers' refusal to ac¬ 
cept wire, seller was entitled to re¬ 
tain profit out of deposit.—Huesse- 
ner v. Fishel & Marks Co., 127 A. 
139, 281 Pa. 535. 

(2) Where contract for execution 
of building provided for payment by 
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contractor of an agreed sum per 
day after time fixed for completion 
of building, and where it was shown 
that it was through no fault of 
owner, w'ho was shown actually 
damaged, that the building wsls not 
completed within the time fixed, the 
provision for payment of the amount 
fixed, by contract, although con¬ 
strued to be a penalty, was enforce¬ 
able, as damages shown amounted 
to penalty stipulated.—Jones v. 
Gambill, Tex.Civ.App., 241 S.W. 1067. 
Ziegal interest 

Where a penalty in the form of 
interest in excess of the legal rate 
is provided for, recovery will be 
limited to the sum actually due 
with legal interest only. 

Ark.—Chaffe & Sons v. Landers, 46 
Ark. 364. 

Iowa.—Conrad v. Gibbon, 29 Iowa 
120—^Wilson V. Dean, 10 Iowa 432 
—Gower & Holt v. Carter & Shat- 
tuck, 3 Iowa 244, 66 Am.D. 71— 
Shuck V. Wight, 1 Greene 128. 
Mass.—Cutler v. How, 8 Mass. 257. 
Minn.—Daniels v. Ward, 4 Minn. 168 
—Mason v. Callender, 2 Minn. 350, 
72 Am.D. 102. 

Miss.—Pyle v. Gentry, 90 So. 485, 
127 Miss. 784. 

Xeb.—Weyrich v. Hobelman, 16 X. 

W. 436, 14 Xeb. 432- 

X.C.—Moore v. Cameron, 93 N.C. 51. 
Ohio.—Brockway v. Clark, 6 Ohio 45. 

88. Conn.—May v. Young, 2 A.2d 
385, 125 Conn. 1. 119 A.L.R. 1445. 

89- Ark.—Dilley v. Thomas, 153 S. 

W. 110, 106 Ark. 274. 

17 C.J. p 968 note 65. 

sa Mich.—Noble v. Sturm, 178 N. 

W. 99, 210 Mich. 462. 

Tex.—Sanders Nursery Co. v. J. C. 
Engelman, Inc., Civ.App., 109 S. 
W.2d 1131, conforming to 96 S.W. 
2d 68, 128 Tex. 102, reversing, Civ. 
App., 59 S.W.2d 954. 

17 C.J. p 968 note 64. 
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entitled to recover his actual damages.^”^ 

Indemnity. Where money is deposited as a mere 
indemnity to secure against loss from breach of the 
contract, the depositor is entitled to recover the full 
amount of the deposit if he establishes that the 
agreement failed of performance because of the oth¬ 
er party’s breach, or if there was a mutual rescis¬ 
sion of the contract but if the contract failed of 
performance because of the depositor’s breach, the 
secured party is entitled to retain the deposit money 
only to the extent of the actual damage suffered.^'" 

Historical development. Before the passage of 


^ the & 9 Wm. Ill, in an action of debt 

i OH an agreement, performance of which was secured 
; by a penalty, the recro'ery for the entire penal- 
! t}'. Relief was Si'dely in eqiut}*, and oritrinall} was 
granted only in cases of fraud, extremity, or acci- 
; dent; an?l the effect of this statute was to put ac- 
j tions for the recevery of penalties for default in the 
performance of agreement* on the Fame basis as 
I actions directly on the agreement to rec^'iver dam- 
j ages, with respect tu the quantum of recovery, in 
other words, to provide substantially the same mcas- 
ure of relief in an action at law as defendant might 
have obtained in a court of equity.®^ 


VI. EXEMPLARY DAMAGES 


§ 117. Nature and Theory in General 

Exemplary or punitive damages are ordinarily re¬ 
garded as damages awarded as a punishment to de¬ 
fendant and as a deterrent or example, and not as com¬ 
pensation to plaintiff, although this view is not adhered to 
In all jurisdictions; and, further, in some jurisdictions j 
exemplary damages are not recoverable unless authorized 
by statute. The award of such damages is, as a rule, re¬ 
garded as resting within the discretion of the jury or 
the court acting as a trier of the facts. 


The theory of exemplary, punitive, or vindictive 
damages, or, as they are sometimes, as discussed in 
§ 2 supra, called, ‘"smart money,” involves a blenrl- 
ing of the interests of society in general with those 
of the aggrieved individual in particular.^Ac¬ 
cording to the more generally accepted doctrine such 
damages are awarded by way of punishment to the 
offender,^® and as a deterrent, warning, or example 


91 . Cal.—Ramsay v. Rodgers, 214 
P. 261, 60 Cal.App. 781. 

BJffect of statute 

The effect of such statutes is to 
reject and avoid the penal clauses 
in contracts, leaving the obligees to 
a collection of the actual damages 
sustained.—Sierzek v. Smith,. 206 P. 
611, 86 Okl. 79~HcAlester v. Wil¬ 
liams. 186 P. 461, 77 Okl. 65. 

92 . N.Y,—Mercury Motors v. Boule¬ 
vard Const. Corporation, 17 N-Y.S. 
2d 979. 

Provision for penalties no defense 

That sale contract provided pen¬ 
alties for breach would not excuse 
seller's refusal to return buyer’s de¬ 
posit.—Kosolapov V. Mandell, C.C.A. 
N.Y., 23 P.2d 593. 

93 . N.Y.—Peirson v, Lloyds First 
Mortg. Co., 183 N.E. 368, 260 N.Y. 
214, reversing 256 N.Y.S. 981, 235 
App.Div. 822—Mercury Motors v. 
Boulevard Const. Corporation, 17 
N.Y.S.2d 979. 

Bength of time deposit retained 
A deposit of three hundred dol¬ 
lars by employee as security for 
failure to execute contract of em¬ 
ployment for year cannot be re¬ 
tained by employer longer than the 
end of the year subject to damages 
sustained.—Schleifer v. Henry 
George & Rosenbaum Co., 169 N.Y. 
S. 132, 102 Misc. 508. 

94. N.J.—Whitfield v. Levy, 35 N.J. 
Law 149. 

95 . Or.—Martin v. Cambas, 293 P. 
601, 603, 134 Or. 257, citing Cor¬ 
pus Juris. 

25 C-J.S.-45 


Tex.—South Texas Coaches v. East- 
land, Civ.App., 110 S.W.2d 878, 
883, citing Corpus Juris—Poster 
V. Bourgeois, Civ.App., 253 S.W. 
880, 885, citing Corpus 'Juris, and 
affirmed 259 S.W. 917, 113 Tex. 489. 
17 C.J, p 968 note 69. 

9G. Ariz.—Ross v. Clark, 274 P. 
639, 35 Ariz. 60—Gila Water Co. 
V. Gila Land & Cattle Co., 249 P. 
751, 30 Ariz. 569. 

Fla.—Winn & Lovett Grocery Co. v. 
Archer, 171 So. 214, 126 Fla. 308—-j 
Florida East Coast Ry. Co. v. 
McRoberts, 149 So, 631, 111 Fla. 
278, 94 A.L.R. 376. 

Minn.—Kirschbaum v. Lowrey, 206 
N.W. 171, 165 Minn. 233. 

MisS.—Neal v. Newburger Co., 123 
So. 861, 154 Miss. 691. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co, V. Sham, 108 S.W.2d 351, 
341 Mo. 733, quashing certiorari 
Lyons v. St. Joseph Belt Ry* Co., 
84 S.W,2d 933, 232 Mo.App. 575— 
Spitzengel v. Greenlease Motor 
Car Co., App., 136 S.W.2d 100— 
Jones V. West Side Buick Auto 
Co., 93 S.W.2d 1083, 1089, 231 Mo. 
App. 187, citing Corpus Juris— 
Summers v. Keller, S.W. 180, 
152 Mo.App. 626, modified on oth¬ 
er grounds 171 S.W. 336, 262 Mo. 
324. 

N.C.—Worthy v. Knight, 187 S.E, I 
771, 772, 210 N.C. 498, citing Cor- ’ 
pus Juris—Waters v. Western Un¬ 
ion Telegraph Co.. 138 S.E. 60S, 
194 N.C. 1S8—Tripp v. American 
Tobacco Co., 137 S.E. 871, 193 N. 
C. 614—Smith v. Myers, 125 S.E. 
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ITS, ISS X.C. 551—Colton v. Fish- 

eries Products Co., 106 S.E. 487, 
181 N.C. 151—Blow V. Joyner, 72 
S.E, 319, 156 N.C. 140—Ammons 
V. Southern R. Co., 62 S.E. 731, 
140 N.C. 196. 

Okl.—Mayo Hotel Co. v. Danciger, 

1 288 P. 309, 143 Okl. 196—Tinker v. 

Scharnhorst, 263 P. 645, 129 Okl. 
118. 

S.C.—Sample v. Gulf Refining Co., 
191 S.E. 209, 1S3 S.C. 399. 

Tenn.—Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 3S7—Herstein 

V. Kemker! 94 S.W.2d 76, 19 Tenn. 
App. 6S1. 

Tex.—Cotton v. Cooper, Com.App., 
209 S.W. 135—Wright Titus, Inc. 
V. Swafford, Civ.App., 133 S-W.Bd 
2S7, error dismissed, judgment cor¬ 
rect—Piper v. Duncan, Civ.App.. 
131 S.W.2d 397—South Texas 
Coaches v. Eastland, Civ.App., 101 
S.W.2d 878, 883, citing Corpus Ju¬ 
ris—Southwestern Gas & Electric 
Co. V. Stanley, Civ.App., 45 S.W.2d 
€71, affirmed 70 S.W.2d 413, 123 
Tex. 157—Morton Salt Co. v. Wells, 
Civ.App., 35 S.W.2d 454, affirmed 70 
S.W.2d 409, 123 Tex. 157—Express 
Pub. Co. V. Hormuth, Civ.App., 5 
S.W.2d 1025, 1026, error refused, 
citing Corpus Juris—Steinberg v. 
Morgan, Civ.App., 300 S.W. 253— 
Foster v. Bourgeois, Civ.App., 353 
S.W. 880, SS5, citing Corpus Juris, 
and affirmed 259 S.WL 917, 113 Tex. 
489—Evans v. McKay, Civ.App., 
212 S.W. 680, dismissed for want 
of jurisdiction. 

i Utah.—Falkenberg v. Neff, 269 P. 

I 1008, 72 Utah 258. 




§ 117 


DAMAGES 


25 C.J. S. 


to ck-feTidatit and others.^" or even, it has been said, that the idea of punishment does not enter into the 
as an expression of the indignation of the jury.®® definition of what are sometimes called “exemplary 
On the other hand, there is authority for the view damages,”®® and under this view, the term is em- 


Ya.-—rford v. 161 

E. “;:5, !."> Va. 741. 

Wyo—Hall Oil Oa. v, BarQuin, 2S7 

F. 255, 2.*^ Wyo. 92. 

17 C.J. p note 70. 

All tamages ia exces® of actual 
damages are, it has been said, puni¬ 
tive in character. —Oconto County 
V. rnion Mfg. Co., 20S N.W. 0S9, 190 
Wis. 44. 

Compensatory damag’es stijEoieut for 
purpose of puaisliment 

<1) Where compensatory damages 
are sufficient to punish defendant, 
punitive or exemplary damages 
should not be awarded according to 
the rule in some jurisdictions.— 
Fisher V, Pisher, lOS S.E. 872, 89 W. 
Va. X09—17 C.J. p 968 note 70 Ca1. 

(2) So it has been said that puni¬ 
tive damages are allowed only w’hen 
compensation seems inadequate to 
satisfy the wrong committed.—Gila 
Water Co. v. Gila Land & Cattle Co., 
249 P. 751, 30 Ariz. 569. 

Fanal in character 

Punitive damages “are, as the 
nomenclature indicates, penal in 
character.”—Voltz v. General Motors 
Acceptance Corporation, 2 A.2d 697, 
698, 332 Pa. 141. 

In Arkansas, 'while it has been said 
that punitive damages are imposed 
by way of punishment, and are given 
for that purpose in addition to com¬ 
pensation for the loss sustained, 
it was added that "it is generally 
said that punitive damages are 
awarded in view of the supposed ag¬ 
gravation of the injury to the feel¬ 
ings of the plaintiff the wanton 
or reckless act of the defendant,"— 
Erwin v. Milligan, 67 S.W.2d 592, 
594, Ark. 658, citing Corpus 

Juris. 

la SHiacds punitive, vindictive, or 
exemplary damages are allowed in 
the interest of society in the nature 
of punishment,—^Eshelman v. Ra- 
walt, 131 N.m 675, 298 HI. 192, 16 
A.L.P. 1311—Lowry v. Coster, 91 
Ill. 1S21, overruling Meidel v. An- 
this, 71 Ill. 241—17 CJ. p 968 note 
70. 

Xu lo'wra 

(1) It has been held or recognized 
that exemplary damages are award¬ 
ed by way of punishment.—Strickien 
V. Pearson Const. Co., 169 N.W, 628, 
185 Iowa 95—White v. International 
Text Book Co., 146 K.W. 829. 164 
Iowa 693—17 C.J. p 968 note 70. 

(2) It has been said, however, 
that, while "‘exemplary damages," 
according to the ordinary acceptance 
of the term, are damages imposed by 
way of punishment, the idea of pun¬ 
ishment does not, according to all 


authorities, enter into the de-hnition 
of “exemplary damages,” but the 
term is employed to mean an in¬ 
creased aw'ard in view of supposf^d 
aggravation of the Injury to the 
ff^elings of plaintiff by the wanton 
or reckless act of defendant.— 
Brause v. Brause, 177 X.W. 65, 70, 
190 Iowa 329, citing Corpus Juris. 

In Iffe-w Jersey it ha.s been said 
that damages for mental suffering 
occasioned by willful wrong may be 
punitively assessed to protect the 
right against such invasion.—Spiegel 
V. Evergreen Cemetery Co., 186 A. 
585. 117 N.J.Law 90. 

In, Oregon 

{1} Punitive damages are recov¬ 
erable in a proper case.—Selman v. 
Shirley, 91 P.2d 312. 161 Or. 582, 
124 A.L.R. 16, adhering to former 
opinion 85 P.2d 3S4, 161 Or. 582, 124 
A.L.Pv. 1. 

(2) The rule stated in the text 
has been recognized.—Martin v. 
Cambas, 293 P. 601, 603. 134 Or. 
257, citing Corpus Juris—Gill v. Sell¬ 
ing, 267 P. 812, 125 Or. 587, 58 A.L. 
j R. 1556, affirmed on rehearing 270 P. 
411, 126 Or. 584, 58 A.L.R. 1556. 

97. Ala.—Burns v. Campbell, 71 
Ala. 271. 

Ariz.—Ross v. Clark, 274 P. 639, 35 
Ariz. 60. 

Pla.—^Winn v. Lovett, 171 So. 214, 
126 Fla. 308—Florida East Coast 
Ry. Co. V. McRoberts, 149 So. 631, 
111 Fla. 278. 94 A.L.R. 376. 

Ill.—Eshelman v. Ravralt, 131 M.E. 
675, 298 Ill. 192, 16 A.L.R. 1311— 
Shea V. Cassidy, 257 lil.App. 557. 
lo'w^a.—Strickien v. Pearson Const. 

Co., 169 N.W. 628, 185 Iowa 95. 
Minn.—^Kirschbaum v. Lowrey, 206 
N.W. 171, 165 Minn. 233. 

Miss.—Neal v. Newburger Co., 123 
So. 861, 154 Miss. 691. 

Mo.—Jones v. West Side Buick Auto 
Co., 93 S.W.2d 1083, 1089, 231 Mo. 
App. 187, citing Corpus Juris— 
Hunter v. Kansas City Rys. Co., 
248 S.W. 998, 213 Mo.App. 233. 
N.T.—Voltz V. Blackmar. 64 N.T. 
440—Millard v. Brown, 35 N.Y. 
297. 

N.C.—^Tripp V. American Tobacco Co., 
137 S.E. 871, 193 N.C. 614—Smith 
V. Myers, 125 S.E. 178, 188 N.C. 
551—Cotton V. Fisheries, Products 
Co„ 106 S.E. 487, 181 N.C. 151— 
Blow V. Joyner, 72 S.E. 319, 156 N. 
C. 140—Ammons v. Southern R. 
Co-, 52 S.E. 731, 140 N.C. 196. 
Okl.—Mayo Hotel Co, v. Danciger, 
283 P. 309, 143 Okl. 196—Tinker 
V. Scharnhorst, 263 P. 645, 129 Okl. 
118. 

Or.—Martin v. Cambas, 293 P. 601, 
603, 134 Or. 257, citing Corpus Ju- 
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ris—r.ill V. Selling, 267 P. SI 2, 125 

C»r. 5S7, 5S A L.R. 1556, affirmed 
270 P. 411, 126 Or. 5S4, 58 A.L.R. 
155 0. 

Pa.—Thompson v. Swank, 176 A. 211, 
317 Pa. 158- 

R.I.—Norei v. Grochowski, 155 A. 
357, 51 R.I. 376. 

Term .—^Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 387—Herstein v. 
Kemker, 94 S.W.2d 76, 19 Tenn. 
App. 681. 

Tex.—Wright Titus, Inc. v. Swafford, 
Civ.App., 133 S.W.2d 287—South 
Western Gas & Electric Co. v. 
Stanley, Civ.App., 45 S.W.2d 671, 
affirmed 70 S.W.2d 413, 123 Tex. 
157—Morton Salt Co. v. Wells, 
Civ.App., 35 S.W.2d 4 54, affirmed 
70 S.W.2d 409, 123 Tex. 151—Fos¬ 
ter v. Bourgeois, Civ.App., 253 S. 
W. 880, 885, citing Corpus Juris, 
and affirmed 259 S.W. 917, 113 Tex. 
489. 

Va.—^Weatherford v. Birchett, 164 S. 

E. 535, 158 Va. 741. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P. 255, 33 Wyo. 93. 

17 C.J. p 969 note 71. 

98. N.T.—Gostkowski v. Roman 

Catholic Church of Sacred Hearts 
of Jesus and Mary, 186 N.E. 798, 
262 N.Y. 320, affirming 262 N.T.S. 
104, 237 App.Div. 640 and 262 N.Y. 
S. 110, 237 App.Div. 910—Grawun- 
der V. Beth Israel Hospital Ass’n, 
272 N.T.S. 171, 242 App.Div. 56, 
affi/med 195 N.E. 221, 266 N.Y. 

605. 

99. Mich.—Hink v. Sherman, 129 N. 
W. 732, 164 Mich. 352, 356—Boy- 
dan V. Haberstumpf, 88 N.W. 386, 
129 Mich. 137. 

17 C.J. p 970 notes 74, 75. 
lu Connecticut 

(1) In certain actions of tort, the 
jury may award what are called 
“punitive damages," because nom¬ 
inally not compensatory, but in fact 
and effect they are compensatory.— 
Hanna v. Sweeney, 62 A. 785, 78 
Conn. 492, 4 L.R.A.,N.S.. 907—17 C. 
J. p 970 note 74 [aj. 

(2) The amount of punitive dam¬ 
ages may not exceed the amount of 
plaintiff’s expenses of litigation in 
the suit, less his taxable costs, as 
shown infra § 126. 

in Kentucky 

(1) Exemplary or punitive dam¬ 
ages may be assessed in a proper 
case,—Louisville, etc., R. Co. v. Mar¬ 
shall, 110 S.W. 885, 33 Ky.L. 639. 

(2) It has been said that they go 
beyond the actual damages suffered 
and that they are given not by 'Way 
of a public punishment but by way 
of private damages for the wrong¬ 
ful act, as a tort and not a crime.— 
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pioyed to mean an increased award of damages in 
view of the supposed aggravation of the injury to 
the feelings of plaintiff by the wanton or reckless 
act of defendant, which is confined to compensa¬ 
tion.^ As sometimes expressed, exemplary damag¬ 
es are intangible in nature and cannot be considered 
apart from those matters which are capable of ex¬ 
act pecuniary valuation; they may enlarge the com¬ 
pensatory allowance but do not represent a separate 
sum b}' way of example or punishment.^ Further, 
in some jurisdictions the view has been.taken that 
punitive or exemplary damages have reference to 
the future, rather than to the past, conduct of de¬ 
fendant, and that they are imposed in order to ad¬ 
monish him not to repeat the wrongful act and to 
deter others from the commission of like iils.3 
Punitive damages are not imposed in the sense of, 


or as a substitute for, criminal punisliineiit^ 

It is observable that in jl:ri^^!icti^)^h in which the 
doctrine of exemplary or punitive flaniages is not 
recognized or in which so-called exemplary claniag- 
es are not based on the usual theory of piin!?!ime!it, 
deterrent, and warning, consi*ierabIe iibiralitp^ is 
exhibited toward the allowance of damages for so- 
called mental injuries resulting from any wanton- 
ness and outrage accompanying the coniinission of 
the tort,'"^ While there have been expressions to the 
effect that it is of little practical importance wheth¬ 
er the additional damages are allowed on the ground 
of increased or aggravated injury or on the ground 
of punishment,® under the view generally taken, 
exemplary damages are not awarded by way of com¬ 
pensation to the sufferer/ although compensation 


Great Atlantic & Pacific Tea Co. v. 
Smith, 1S6 S.W.2d 759, 281 Ky. 583. 

<3) An instruction, in so far as it 
referred to punishing: defendant and 
furnishing an example to deter oth¬ 
ers, was disapproved.—Southern R. 
Co. V. Barr, 55 S.W. 900, 12 Ky.L. 
1615. 

(4) “Vindictive damages operate, it 
is true, hy way of punishment, but 
they are allowed as compensatory 
for the private injury complained 
of in the action. They are allowed 
because the injury has been in¬ 
creased by the manner it was in¬ 
flicted.”—Chiles V. Drake, 2 Mete. 
146, 151, 74 Am.D. 406—17 C.J. p 
970 note 80. 

<5) It has been said that: “Puni¬ 
tive damages when allowed are giv¬ 
en as compensation to the plaintiff, 
and not solely as a punishment of 
the defendant. It is given under a 
rule of measuring the plaintiif’s in¬ 
jury. Oppression and willful and 
malicious injury inflict damage on 
the injured party measured by a 
different standard from that by 
which the same injury is measured 
if the ingredient of malice or wick¬ 
edness in some of its parts is lack¬ 
ing. But, in either case, compen¬ 
sation to the injured person is meas¬ 
ured out.”—Tennessee Cent. R. Co. 
V. Brasher, 97 S.W. 349, 351, 29 Ky. 
L. 1277. 

1. Mich.—Hink v. Sherman, 129 N- 

W. 732, 164 Mich. 352—Boydan v. 

Haberstumpf, 88 N.W. 386, 129 

Mich. 137. 

17 C.J. p 970 note 75. 

Conflicting views 

(1) In Michigan the rule stated in 
the text has been recognized.—Hink 
V. Sherman, 129 N.W. 732, 164 Mich. 
352—17 C.J. p 970 note 75. 

(2) But it has been said that the 
exemplary damages referred to in a 
civil damage statute, authorizing a 


recovery of exemplary damages were 
punitory in their character and de¬ 
signed to punish defendant.—Larse- 
lere v. Kirchgessner, 41 X.W. 4S8, 73 
Mich. 276. 

2. Mich-—Wise v. Daniel, 190 N.W. 

746, 221 Mich. 229. 

3. Me.—Allen v. Rossi, 146 A- 692, 

128 Me. 201. 

17 C.J. p 969 note 72. 

In Greorgia, under a statutory pro¬ 
vision that in the event that there 
are in a tort aggravating circum¬ 
stances, either in the act or the in¬ 
tention, the jury may give additional 
damages either to deter the wrong¬ 
doer from repeating the trespass or 
as compensation for the wounded 
feelings of plaintiff, the damages are 
not given as a punishment but are 
given to deter the wrongdoer from 
repeating the trespass or injury.— 
Baldwin v. Davis, 4 S.E.2d 458, 188 
Ga. 587—Johnson v. Morris, 123 S.E. 
707, 138 Ga. 403—Chattanooga, etc., 
R. Co. V. Liddell, 11 S.E. 853, 85 Ga. 
482, 21 Am.S.R. 169—Rattaree v. 

Chapman, 4 S.E. 684, 79 Ga. 574. 

In Maine 

(1) The rule stated in the text has 
been announced.—^Allen v. Rossi, 146 
A. 692, 128 Me. 201. 

(2) There are expressions in the 
opinion in an early case which tend 
to support the view that exemplary 
damages are imposed as punish¬ 
ment for the wrongful act, as well 
as for the sake of public example. 
—Pike V. Billing, 48 Me. 539. 

m a federal case arising in the 
state of Ohio, the lower court recog¬ 
nized a practical distinction between 
punishment and example, and ap¬ 
parently took the View that ex¬ 
emplary damages are imposed by 
way of example, and not by way of 
punishment, but the appellate court, 
in affirming, recognized the propriety 
of imposing exemplary damages by 
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way of punishment of defendant and 
as a warning to other.s.—Winters v. 
Cowen, Ohio. 96 F. 929, 27 C.C.A. 
628, affirming, C.C., SO F. 99. 

4. Me—Allen v. Rossi, 146 A. 692, 
128 Me. 201. 

5. Mass.—Hawes v. Knowles, 114 
Mass. 51S, 19 Am.R. 2S3. 

N.H.—Cooper v. Hopkins, 4S A. 10O, 
70 N.H. 271—Kimball v. Holmes, 
60 N.H. 163. 

17 C.J. p 970 notes 75, 76. 

6. Vt.—Devine v. Rand, 38 Vt. 621. 
17 C.J. p 970 note 77. 

7 . Ariz. — Ross v. Clark, 274 P. 639, 
35 Ariz. 60. 

Fla.—Florida East Coast Ry. Co. v, 
McRoberts. 149 So. 631, 111 Fla. 
631, 94 A.L.R. 376. 

Ill.—Shea V. Cassidy, 257 IlLApp. 
557. 

Iowa,—^White v. International Text 
Book Co., 146 N.W, 829. 1S4 Iowa 
693. 

N.y.—Gostkowskl v. Roman Catholic 
Church of Sacred Hearts of Jesus 
and Mary, 186 N.E. 798, 262 N.Y. 
320, affirming 262 N.T.S. 104, 237 
App.Div. 640 and 262 N.T.S. 110. 
237 App.Div. 910—Grawunder v. 
Beth Israel Hospital Ass’n, 272 
N.Y.S. 171, 242 App.Div. 56, af¬ 
firmed 195 N.E. 221, 266 N.Y. 605. 
R.I.—Norei v. Grochowski, 155 A. 
357, 51 R.L 376. 

Tex.—Piper v. Duncan, Civ.App., 131 
S.W.2d 397, error dismissed—South 
Texas Coaches, Inc., v. Eastland, 
Civ.App., 101 S.W.2d S78, 883, citing 
Corpus Juris—Express Pub. Co. 
V. Hermuth, Civ.App., 5 S.W.2d 
1025, error refused—Evans v. Mc¬ 
Kay. Civ.App., 212 S.W. 680. 

Va.—^IVeatherford v. Birchett, 164 S. 

E. 535, 158 Va. 741. 

17 C.J, p 968 note 70, p 969 note 71, 
p 970 notes 79, 80. 
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follows as an incident of the award^ 

While ill some jurisdictions in which it is recog¬ 
nized that these damages are awarded by wa}' of \ 
punishment the view has been expressed that they I 
go tu plaintiff meredy because they are assessed in i 
his action,^ or as a reward for his public service in , 
bringing the wrongdoer to justiced^ im other ju- ' 
risdictions punitive damages are awarded not only 
as a punishment for a wrong but also as a vindi¬ 
cation of a private rightd^ 

In some jurisdictions, the right to recover puni¬ 
tive or exemplary damages is denied in the absence 
of statutory authorization,^- 

Origin of doctrine. According to some authori- ' 
ties the practice of allowing exemplary damages had j 


its origin in cases involving elements of recovery 
incapable of pecuniary estimate, and hence, of ne¬ 
cessity, peculiarly within the discretion of the ju- 
ryri^ Another theory advanced has been that the 
doctrine had its origin and foundation in a failure 
to recognize as items of recovery for which com¬ 
pensation could be given elements which should 
have been so regardedA^ Whichever theory may 
be correct the right of a jury in certain cases to 
award exemplar^^ damages has been said to be as 
old as the right of trial by jury itselfA^ and, while 
objections have been advanced, the doctrine is now 
one of general acceptationA® 

Ptiblic policy. While in some jurisdictions exem¬ 
plary or punitive damages are awarded on the 
ground of public policy^*^ and there is no public pol- 


8- Pla.—Smith v. Bagwell, 19 Fla. 

117, 45 Am.R. 12. 

17 C.J. p 970 note SO. 

9. N.C.—^Worthy v. Knight, IS7 S. 
E. 771. 210 N.C. 498—Tripp v. 
American Tobacco Co., 137 S.E. 
871, 193 N.C, 614—Cotton v. Fisher¬ 
ies Products Co„ 106 S.E. 4S7, ISl 
N.C. 151. 

In Oklahoma it has been said, in 
connection with a statute authoriz¬ 
ing an award of exemplary damages, 
that exemplary' damages are imposed 
on the theory of punishment to the 
offender, for the general benefit of 
society.—Tinker v. Scharnhorst, 263 
P. 045, 129 Okl. 118. 

In Texas 

(1) The rule stated in the text 
has been announced.—Evans v. l^Ic- 
Kay, Civ.App., 212 S.W. 680, dis¬ 
missed for want of jurisdiction. 

<2) It has been said that ex¬ 
emplary damages are not awarded to 
enrich the injured party but are in¬ 
tended for the public good.—Cotton 
V. Cooper, Com.App., 209 S.W. 135. 

(3) It has been stated, however, 
that, “as a punishment, exemplary 
damages are designated not only 
as a satisfaction to the injured per¬ 
son, but likewise as a punishment 
for the guilty, to deter from any 
such proceeding in the future, and 
as a proof of the detestation of the 
jury to the act itself."—Foster v. 
Bourgeois, Civ.App., 253 S.W. 880, 
S85, affirmed 259 S.W. 917, 113 Tex. 
489, 

10. Miss.—Nea! v. Newburger Co., 
123 So. 861, 154 Miss. 691. 

11. S.C.—Sample v. Gu.lt Refining 
Co., 191 S.E. 209, 183 S.C. 399— 
Bowers v. Carolina Public Service 
Co., 145 S.E. 790, 148 S.C. 161. 

•^ 12 . U.S.—O’Reilly v. Curtis Pub. 
Co., D.C.Mass., 31 F.Supp. 364, in¬ 
volving Massachusetts law. 

Mass.—Boott Mills Co. v. Boston, 


etc., R. Co., 106 N.E. 680, 218 
Mass. 5S2. 

Wash.—Ulvestad v. Dolphin, 292 P. 
105, 158 Wash. 629—Essig v. Keat¬ 
ing. 291 P. 323, 158 Wash. 443— 
Wood V. Miller. 265 P. 727, 147 
Wash. 251—Delano v. Tennent, 
244 P. 273, 138 Wash. 39, 45 A.L. 
R. 766—Long v. 500 Co., 212 P. 
559, 123 Wash. 347. 

17 C.J. p 969 note 73. 

In IiOtiisiazLa 

(1) Punitory damages are not re¬ 
coverable under the civil law.—Gug- 
ert V. New Orleans Independent 

j Laundries, App., 181 So. 653—Wat¬ 
son V. Central Louisiana Power Co., 
4 La-App. 605—17 C.J. p 969 note 
73 [a] (1). 

(2) It has been announced defi¬ 
nitely that no vindictive, punitive, 
or exemplary damages are recover¬ 
able in civil suits.—Spearman v- 
Toye Bros. Auto & Taxi-Cab Co., 
114 So. 591, 164 La. 677—Janssen 
Catering Co. v. Abadie, 102 So. 428, 
157 La. 357—Trenchard v. Central 
Laundry Co., 98 So. 558, 154 La. 
1003—Hanna v. Otis, 92 So. 360, 151 
La. S51—Douglas, Burt & Buchanan 
Co. V. Texas &. P. Ry. Co., 91 So. 
503, 150 La. 1038—Mente & Co. v. 
Kaplan, 83 So. 895, 146 La. 678— 
Howell V. Vicksburg, S. & P. Ry. 
Co., 80 So. 613, 144 La. 427—^New¬ 
som V. Starns, App., 142 So. 704, 
conforming to 142 So. 13S, 174 La. 
955, annulling, App., 136 So. 743— 
Le Bleu v. Vacuum Oil Co., 132 So. 
233, 15 L*a.App. 689, rehearing de¬ 
nied 132 So. 776, 15 La.App. 689— 
Loyd V. Covington Motor Co., 6 La. 
App. 666—Knox y. Allen, 4 La.App, 
223—Claverie v. Lorenz, 1 La.App. 
606—17 C.J. p 969 note 73 [a] (1)- 
(7). 

(3) So the rule has been an¬ 
nounced that punitive damages may 
not be allowed unless for some par¬ 
ticular wrong for which a statute 
expressly authorizes the imposition 
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of some such penalty.—McCoy v. 
Arkansas Natural Gas Co., 143 So. 
383, 175 La- 487, 85 A.L.R. 1147, cer¬ 
tiorari denied 53 S.Ct. 220, 287 XT. 
S- 661. 77 L.Ed. 570—17 C.J. p 969 
note 73 [a] (1). 

(4) It has been said that the law 
does not sanction imposition of pun¬ 
itory or exemplary damages by con¬ 
tract or otherwise.—Heeb v. Codifer 
& Bonnabel, 110 So. 178, 162 La. 139. 

(5) In some early cases smart 
money or punitive damages were 
awarded,—Summers v. Baumgard, 9 
La. 161—Ostrica Oyster Co., Ltd. 
V. Barbier, 8 La.App. (Orleans) 425. 
la MTew Hampshire 

(1) Damages are not recoverable 
as a punishment.—Kimball v. 
Holmes, 60 N.H. 163—6ixby v. Dun¬ 
lap, 56 N.H. 456, 22 Am.R. 475— 
17 C.J. p 969 note 73. 

(2) Elements of damages do not 
include impositions in the nature 
of penalties to induce defendant and 
others to conduct themselves prop¬ 
erly.—Bruton v. Leavitt Stores Cor¬ 
poration of New Hampshire, 1T9 A. 
185, 87 N.H. 304. 

(3) Under earlier cases the pro¬ 
priety of an award of exemplary 
damages' was recognized.—Evans v. 
Foss, 49 N.H. 490. 

17 C.J. p 977 note 41 [c] (2). 

lU. N.H.—Fay v. Parker, 53 N.H. 
342, 16 Am.R. 270. 

14. Tex.—Stuart v. Western Union 
Tel. Co., 18 S.W. 351, 66 Tex. 588, 
59 Am.R. 623. 

15- Me.—Goddard v. Grand Trunk 
R. Co,, 57 Me. 202, 2 Am.R. 39. 

16- U.S.—Day v. Woodworth, Mass., 
13 How. 363, 14 L.Ed. 181. 

14 C.J. p 971 note 84. 

17. N.C.—Tripp v. American To¬ 
bacco Co., 137 S.E. 871, 193 N.C. 
614—Cotton V. Fisheries Products 
Co., 106 S.E. 487, iSl N.C. 151. 
Tex.—^Evans v. McKay, Civ,App., 
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icy which prevents the award of exemplary damac^'- 
es or civil penalties,^^ principles of public policy 
may prevent an award of exemplary damages in 
some cases. 

Constitutional and statutory authorisation in (jcn~ 
oral. In some of the states constitutional provi¬ 
sions have been adopted on the subject of exempla¬ 
ry damages,^® and statutory provisions on the sub¬ 
ject have also been adopted,some of which are in 
substantial accord with the rule which regards ex¬ 
emplary or punitive damages as damages awarded j 
as punishment of defendant and as an example, 1 
warning, or deterrent,22 while the provisions of 
other statutes differ in certain respects from such 
rule.23 According to some cases, a statute author¬ 
izing an award of exemplary damages is highly 


penal ami no: tfj bt* atplitd vitnonl ilue con.^jotra- 
ar/1 mii-t Ijc con-trnt'! srricily in the high: 

of the object and of it> 

In equity. While punitive 'laniages have been al¬ 
lowed in a -iii: in equity,UMiaily, although com¬ 
pensatory damages mu} be abi;ved as incidental to 
other relief, as shown in the C.J.S. title Equity § 
72, also 21 CJ. p 14! note 57-0 142 note 63, ex¬ 
emplary or punttive damages cannot be awarded.*" 

Proximate and naiuru! cunscqncnct. The injury 
complained of must have been the consequence of 
defendant’s act,2^ and the natural and proximate re¬ 
sult thereof.29 Thus, although a defendant has been 
grossly negligent, it must be shown that the injury 
and damage complained of resulted therefrom, or 


212 S.W. 680, dismissed for want i 
of jurisdiction. i 

18. N-Y.—Loucks v. Standard Oil 
Co. of New York, 120 N.E. 198, 
224 N.Y. 99, reversing 159 N.Y.S. 
282, 172 App.Biv. 227, which re¬ 
versed 156 N.Y.S. 1, 92 Misc. 475. 

19. U.S.—The Amiable Nancy, N. 
Y., 3 Wheat. 546, 4 L.Ed. 456. 

17 C.J. p 971 note 85. 

20. Tex.—Wilson v. Brown, Civ. 
App., 154 S.W. 322. 

17 C.J. p 973 note 18. 

21. Cal.—Clark v. McClurg, 9 P.2d 
505, 215 Cal. 279, 81 A.L.R. 908. 

Colo.—Reyher v. Mayne, 10 P.2d 
1109, 90 Colo. 586. 

17 C.J. p 973 note 19. 

22. Ga.—Chattanooga, etc., R. Co. 
V. Liddell, 11 S.E. 853, 85 Ga. 482, 
21 Am.S.R. 169. 

17 C.J. p 973 note 19. 

23. Cal.—Clark v. McClurg, 9 P. 
2d 505, 215 Cal. 279, 81 A.L.R. 
908. 

17 C.J. p 973 note 19. 

24. Okl.—Galt-Brown Co. v. Lay, 80 
P.2d 567, 183 Okl. 87—Shobe v. 
Sykes, 37 P.2d 908, 169 Okl. 491. 

25. Wis.—Oconto County v. Union 
Mfg. Co., 208 N.W. 989, 190 Wis. 
44. 

2& In. Califojmia the rule has been 
announced that, while it may be 
conceded that as a general rule eq¬ 
uity does not award damages by 
way of punishment, in view of the 
fact that under Code Civ.Proc. § 
307 there was but one form of ac¬ 
tion and that the claim for dam¬ 
ages in the case at bar was legal in 
character, although the suit as orig¬ 
inally instituted was purely equita¬ 
ble, it was proper to apply a legal 
rule of damages which in effect per¬ 
mitted the assessment of punitive 
damages.—Union Oil Co. of Califor¬ 
nia V. Reconstruction Oil Co., 66 P. 
2d 1215, 20 CaLApp.2d 170. 


In Tennessee, in upholding an j 
award of punitive damages by the ' 
chancellor in a suit in equity, the j 
view was expressed that the allow- | 
ance of punitive damages in a prop- ‘ 
er case is a matter largely within I 
the discretion of the trial court.— 
Lichter v. Fulcher, 125 S.W.2d 501, 
22 Tenn.App. 670. 

27. U.S.—U. S. V. Bernard, Ariz., 
202 F. 728, 121 C.C.A. 190. 

Ala.—Moore v. Carr, 139 So. 269, 224 
Ala. 275, citing Corpus Juris. ’ 

Colo.—Littlejohn v. Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers and all Members There¬ 
of, 20 P.2d 311, 92 Colo. 275, cit¬ 
ing Corpus Juris. 

N.Y.—Winthrop Chemical Co. v. 
Blackman, 288 N.Y.S. 389, 159 

Misc. 451. 

Okl.—Mid-Continent Petroleum Cor¬ 
poration V. Bettis, 69 F.2d 346, 
348, 180 Okl. 193, citing Corpus 
Juris. 

17 C.J. p 971 note 86—21 C.J. p 142 
note 60. 

“The basis of the rule seems to 
be that, historically, the assessing 
of damages is not a function of a 
court of equity and it will assess 
actual damages only as ancillary to 
equitable relief.”—Mid-Continent Pe¬ 
troleum Corporation v. Bettis, 69 P. 
2d 346, 180 Okl. 193. 

lu the absence of express statuto¬ 
ry provlsioix, a court of equity is 
without authority to assess exem¬ 
plary or punitive damages.—Taylor | 
V. Ford Motor Co., D.C.I11., 2 F.2d i 
473. 

Statute authorizing award by jury 
In a jurisdiction in which a stat¬ 
ute provided that the jury, in addi- 
I tion to actual damages, may give 
I damages for the sake of example, 
and by way of punishing defend¬ 
ant, the view has been taken that 
i the court may not award punitive 
damages in an equitable action.— 
Mid-Continent Petroleum Corpora¬ 


tion V. Bettis, €9 P.2d 346, 180 OkL 
192. 

In Texas 

(1) In a case in which exemplary 
damages were sought in a suit m 
equity, the court said that a court 
of equity “will make restitution, but 
not reprisals. It will till full the 
measure of compensation but wuli 
not overflow it with vindictive dam¬ 
ages.”—Bush V. Gaffney, Civ. App., 
84 S.W.2d 759, 764. 

(2) In reaching the conclusion 
that exemplary damages wert not 
recoverable, it was held that Rev. 
Civ.St.l925 art 4004 did not author¬ 
ize a recovery in the case at bar.— 
Bush v. Gaffney, supra. 

(3) It was said that the conclu¬ 
sion that exemplary damages were 
not allowable in the suit in equity 
involved “is, however, contrary to 
three decisions in this state, name¬ 
ly, Oliver v. Chapman, 15 Tex. 4f«0 
—"Western Cottage Piano & Organ 
Co. V. Anderson, 79 S.W. 516, 97 
Tex. 432—Western Cottage Fdano 
& Organ Co. v. Anderson, 101 S.W. 
1061, 46 Tex.Civ.App. 513, and Mos- 
sop V. Zapp, Civ.App., IS9 S.W. 979. 

. . . In the only three Texas 

decisions W'hich w^e have been able 
to discover upon the point, there 
was no consideration of the fun¬ 
damental principle involved. Ac¬ 
cordingly, we are clearly of the 

j opinion that those three decisions 
; erroneous in the light of rea¬ 

son and authority, and ought not to 
be followed.”—Bush v. Gaffney, 84 
S.W.2d 759, 764. 

2S. N.Y.—"Wallace v. New York, 2 
Hilt. 440, 9 Abb.Pr. 40. IS How.Pr. 
169. 

Tex.—Missouri Pac. R. Co. v. Shuf- 
ord, 10 S.W. 408, 72 Tex. 165. 

29. Tex.—Steinberg v. Morgan, Civ. 
App., 300 S.W. 253, 256, citing 

Corpus Juris. 

17 C.J. p 971 note 88. 
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there can be no rtcovtTye'^ and, where the accident ; 
was due to the concurrence of a latent defect, not ! 
discoveredec, and without which it would not have ‘ 
hapocnt^t'l, it tvas held there could be no recovery j 
of exemplary dairui.trcs, although a known defect i 
also contributed to the injiiryd-*^ I 

Cerlziinry. As exemplary damages are imposed ; 
for the sake of piiiiishment, and are within the dis- ; 
cretion of the jury, within reasonable limits, the - 


rule that the party seeking recovery must show with 
reasonable certainty the amount of his damages does 
not apply.22 

Province of court and jury. It is laid down as a 
general rule in many cases that exemplary damages 
are never recoverable as of right,unless awarded 
by statute,and that whether or not such damages 
are recoverable rests always in the discretion of 
the jury,^® or of the court sitting as a jury,^^ even 


30. Tex.—Mis.souri Pac, R. Co. v. 
Sliuford. S.W. 40S, 72 T*-x. 1€5. 

17 C.J. p 971 note S9. 

31. Ala.—Richmond, etc., R. Co. v. 
Vance. 9 So. 574, 93 Ala. 144, 30 
Am.S.R. 41. 

32. Ala.—Moblle Furniture Commn. 
Co. V. Little. 19 So. 443, lOS Ala. 
399. 

Tex.—Steinberg v. Morgan, Civ.App., 
300 S.W. 253, 256, citing Corptis 
Juris. 

33. Ala.—Birmingham Electric Co. 

V. Shephard, 110 So. 604, 215 Ala. 
316—Agee v. Nelson, 109 So. S&5, 
21 Ala.App. 545. 

Cal.—Mother Cobh’s Chicken Turn¬ 
overs V. Pox, 73 P.2d 11S5, 10 
Cal.2d 203—Clark v. McCIurg, 9 
F.2d 505, 506, 215 Cal. 279, SI A. 
L.R. 908, citing Corpus Juris— 
Pickwick Stages, Northern Divi¬ 
sion V. Board of Trustees of City 
of El Paso De Robles. 215 P. 55$, 
64 Cal.App. 730. 

Pla.—Florida East Coast Ry. Co. v. 
McRoberts, 149 So. 631. Ill Fla. 
27$, 94 A.L.R. 376. 

Iowa.—Morrow v. Scoville, 221 N. 

W. S02, 206 Iowa 1134—Boom v. 
Boom, 220 K.W. 17, 206 Iowa 70 
—Strlcklen v. Pearson Const. Co., 
169 ]^.W. 628, 185 Iowa 95—White 
V. International Text Book Co., 
146 N.W. 829, 164 Iowa 693. 

Ky.—C. I. T. Corporation v. Short, 
115 S.’W.2d 899, 273 Ky. 190— 

Hurst V. Southern Ry. Co. Sn Ken¬ 
tucky, 212 S.W, 461. 1S4 Ky. 6S4. 
Minn,—Kirschbaum v. Lowrey, 206 
N.Wh 171, 165 Minn. 233. 

Miss.—Neal v. Newburger Co., 123 
So. 861, 154 Miss. 691—Southeast¬ 
ern Express Co. v. Thompson, 104 
So. SO. 139 Miss. S44. 

Mont.—Gil ham v. Devereaux, 214 P. 

606, 67 Mont. 75, 33 A.L.R, 381. 
N.C.—Worthy v. Knight, 1S7 S.E. 
771, 210 N.C. 4 9S—Cotton v. Fish¬ 
eries Products Co., iOS S.E, 487, 
ISl N.C. 151. 

R.I.—Hargraves v. Ballou, 131 A. 
643, 47 R.I. 1S6. 

Tenn.—Grizzard & Cozzort v. O'¬ 
Neill. 15 Tenn-App. 395, 400, cit¬ 
ing Corpus Juris—Davis v. Far¬ 
ris, 1 Tenn.App, 144, 153, citing 
Corpus Juris. 

Tex.—Piper v. Duncan, Civ.App., 
131 S.W.2d 397, error refused. 

Va.—^Weatherford v. Birchett, 164 S. 


B. 535, 15S Va. 741—Turk v. Mar¬ 
tin, 97 S.B. 351, 124 Va. 103. 

17 C.J. p 971 note 92. 

No vested right 

Injured party has no vested right 
in exemplary damag'^s.—Deven¬ 
ter V. Gulf Production Co., Tex-Civ. 
App., 41 S.W.2d 1029. error refused. 
Bemissiou by state 

Since exemplary damages are in 
no case a right of plaintiff, the 
state may remit them.—Meighan v. 
Birmingham Terminal Co., 51 So. 
775, 165 Ala, 591—17 C.J. p 972 note 
92 [al. 

34. Iowa.—Chandima v. Kovar, 150 
N.W. 691, 16S Iowa 385—White v. 
International Text Book Co., 146 
N.W. S29, 164 Iowa 693. 

35. U.S.—Day v. Woodworth, 13 
How. 363, 14 L.Ed. ISl. 

Ala.—Porter Coal Co. v. Davis, 165 
So. 93, 231 Ala- 359—Birmingham 
Electric Co. v. Shepard, 110 So. 
604. 215 Ala. 316—Agee v. Nel¬ 
son, 109 So. 895, 21 Ala.App. 545. 
Ark.—McGIone v. Stokes, 104 S.W. 

2d 191. 193 Ark. 1008. 

Cal.—Clark v. McCIurg, 9 P.2d 505, 
506, 215 Cal. 279, 81 A.L.R. 90S. 
citing Corpus Juris—Pickwick 

Stages, Northern Division, v. 
Board of Trustees of City of El 
Paso De Robles, 215 P. 558, 54 
CaLApp. 730. 

Fla.—Florida Bast Coast Ry. Co. v. 
McRoberts, 149 So. 631, 111 Fla. 
278, 94 A.L.R. 376. 

Ill.—Consolidated Coal Co. of St. 
Louis V. Haenni, 35 N.E. 162, 146 
HI. 614. 

Iowa.-—Morrow v. Scoville, 221 N.W. 
802, 206 Iowa 1134—Boom v. 

Boom, 220 N.W. 17, 206 Iowa 70— 
White V. International Text Book 
Co., 146 N.W. 829, 164 Iowa 693. 
Ky.—Hurst v. Southern Ry. Co. in 
Kentucky, 212 S.W. 461, 184 Ky. 
684. 

Minn.—^Kirschbaum v, Lowrey, 206 
N.W. 171, 165 Minn. 233. 
iss.—^Ellis V. S. Pellegrini, Inc., 
141 So. 273. 163 Miss. 385. 
o.—Grier v. Kansas City, C. C. & 
St. J. Ry. Co., 228 S.W. 454, 286 
Mo. 523, per Walker, C.J. and D. 
E. Blair, J., rehearing overruled 
254 S.W. 359, and affirmed Kansas 
City, C. C. & St. J. R. Co., 42 S. 
Ct. 382, 258 U.S. 610, 66 L.Ed. 789 
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—^Walker v. St. Joseph Belt Ry. 
Co., App., 102 S.W.2d 718. 

N.C.—Worthy v. Knight, 187 S.E. 
771, 210 N.C. 498—Tripp v. Ameri¬ 
can Tobacco Co., 137 S.E. 871, 193 
N.C. 614—Ford v. McAnally, 109 
S.E. 91, 182 N.C. 419—Cotton v. 
Fisheries Products Co., 106 S.E. 
4S7, 181 N.C. 151. 

Or.—Gill V. Selling, 267 P. S12, 125 
Or. 587, 58 A.L.R. 1556. affirmed 
270 P. 411, 126 Or. 584, 58 A.L.R. 
1556. 

R.I.—Hargraves v. Ballou, 131 A. 643, 
47 R.L 186. 

Tenn.—Grizzard & Cuzzort v. O’Neill, 
15 Tenn.App. 395, 400, citing Cor¬ 
pus Juris—Davis v. Parris, 1 Tenn. 
App. 144, 153, citing Corpus Ju¬ 
ris. 

Tex.—Steinberg v. Morgan, Civ.App., 
300 S.W. 253. 

Va.—Weatherford v. Birchett, 164 S. 

E. 535, 158 Va. 741. 

W.Va.—Fisher v. Fisher, 108 S.E. 872, 
89 W.Va. 199. 

Wis.—Lehner v. Berlin Pub. Co., 246 
N.W. 579, 211 Wis. 119, 86 A.L.R. 
1284 —Manol v. Moskin Credit 
Clothing Co., 233 N.W. 679, 207 
Wis. 47. 

17 C.J. p 971 note 94. 

Award not compulsory 

(1) A jury is never compelled to 
award punitive damages.—Robinson 
V. McAlhaney, 198 S.E. 647, 214 N.C. 
180. 

(2) A court may not compel a jury 
to inflict punitive damages.—Austin 
Machinery Corporation v. Clark-Hunt 
Contracting Co., 103 So. 1, 140 Miss. 
78. 

In cases not under the homicide act 
the imposition of punitive damages 
rests in the sound discretion of the 
jury.—Sovereign Camp, W". O. W. v. 
Roland, 168 So. 576, 232 Ala. 541. 

36. Cal.—Pickwick Stages, Northern 
Division V. Board of Trustees of 
City of El Paso De Robles, 215 P. 
558, 54 CaLApp. 730. 

Colo.—Calvat v. Franklin, 9 P-^Bd 
1061, 90 Colo. 444. 

Miss,—Ellis v. S. Pellegrini, Inc., 141 
So. 273, 163 Miss. 385, 

Statute authorizing award by jury 
Notwithstanding an applicable 
statute provides that the jury may 
give exemplary damages, the rule 
has been announced that, where in 
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though it is established in point of fact that ele- ] 
ments exist which, according to the general rule as j 
to exemplary damages, warrant such an assess- | 
ment.^'^ In some jurisdictions, however, where * 
there are proper allegations and proof, punitive ; 
damages are recoverable as of right-^ and their al- ; 
lowance by the jury is a matter of duty and not | 
of discretions^ The jury should not award ex¬ 
emplary or punitive damages unless they draw from 
the evidence the conclusion that elements exist 
which warrant the assessment of such damagesri^ 

In most jurisdictions, an instruction to the jury as 
to the award of exemplary damages should be per- 
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missive and not mandatnryri*^ Accordingly, it is 
improper to instruct the jury that in any state cU* 
facts it is their duty to award exemplary damag¬ 
es,'^- or that they shoiildd*^ willd^ ought or 

musri® do so; or that if they dncl a given state of 
facts plaintiff is entitled to recover such damagesd” 
So, also, it has been held that an instruction sev¬ 
eral times repeated, which seemed to invite the ju¬ 
ry to give punitive damages, was erroneous^® Ac¬ 
cording to some cases, however, an instruction that, 
if the jury find the existence of certain facts, they 
should give exemplary damages is not objection¬ 
able,^^ and in jurisdictions in which punitive dam- 


a tort action a jury has been waived, 
the court may award exemplary dam¬ 
ages in view of the fact that in 
such case the court exercises the 
function of a jury.—Pure Oil Co. 

V. Quarles, S2 P.2d 970, 183 Old. 418. 
37. Cal.—Pickwick Stages, Northern 

Division v. Board of Trustees of 
City of El Paso De Robles, 215 P. 
55S, 54 CahApp. 730. 

Iowa.—^White v. International Text 
Book Co., 14$ N.W. 829, 164 Iowa 
693. 

Miss.—Southwestern Express Co. v. 
Thompson, 104 So. 80, 139 Miss. 
344. 

N.C.—Robinson v. McAlhaney, 198 S. 
E. 647, 214 N.C. ISO. 

W. Va.—Fisher v. Fisher, 108 S.E. 872, 
89 W.Va. 199. 

17 C.J. p 972 note 95. 

ail Texas, in announcing the rule 
in accordance with the text, it was 
said that Mayer v. Duke, 10 S.W.2d 
565, 72 Tex. 445 is not authority for 
the proposition that, where the ele¬ 
ments of exemplary damages are 
found by the jury, a peremptory 
charge should be given that some 
amount of damages should be given. 
—^Van Deventer v. Gulf Production 
Co., Civ.App., 41 S.W.2d 1029, error 
refused. 

Denial of recovery 

It is within the discretion of the 
jury to deny a recovery for punitory 
damages, even though the evidence 
would sustain a verdict for such 
damages.—Manol v. Moskin Credit 
Clothing Co., 233 N.W. 579, 207 Wis. 
47_-»17 C.J. p 972 note 95. 

33. S.C.—Sample v. Gulf Refining 
Co., 191 S.E. 209, 183 S.C. 399. 

17 C.J. p 972 note 96. 

33. S.C.—Sample v. Gulf Refining 
Co,, supra. 

17 C.J. p 972 note 96. 

4iO. N.C.—Robinson v. McAlhaney, 
198 S.E. 647, 214 N.C. ISO—Hayes 
V. Southern R. Co., 53 S.E. 847, 141 
N.C. 195. 

41. Ala.—Birmingham Electric Co. 
V. Shephard, 110 So. 604, 215 Ala. 
316. 


Iowa.—Boom v. Boom, 220 N.W, 17, i 
206 Iowa 70—^White v. Internation- ^ 
al Text Book Co., 146 N.IV. S29, 164 ; 
Iowa 693. 

N.C.—Robinson v. McAlhaney, 198 S. 

E. 647, 214 N.C. ISO. 

N.D.—McCurdy v. Hughes. 248 N.W. 
512, 520, 63 N.D. 435, quoting Cor¬ 
pus Juris. 

17 C.J. p 972 note 97. 

Charges held not objectionable on 
this ground. 

Ky.—Loeser v. Axtin, 12 Ky.D. 636. 
Me.—Ames v. Hilton, 70 Me. 36. 

The court fulfills its function when 
it instructs the jurors that if they 
find a certain state of facts the case 
is one in which exemplary damages 
may, in their discretion, be allowed. 
—Kenyon v. Cameron, 23 A. 104, 17 

R. I. 124. 

In Virginia 

(1) If the evidence establishes 
ground for an award of exemplary 
damages, plaintiff is entitled to have 
the jury instructed that they, in 
their discretion, may assess exem¬ 
plary damages.—^Weatherford v. 
Birchett, 164 S.E. 535, 158 Va. 741. 

(2) It has been said that the prop¬ 
er practice is to use the word “may'% 
instead of the word "should", *'ought 
to", or "must".—Turk v. Martin, 97 

S. E. 351. 124 Ya. 103. 

42. Ill.—Consolidated Coal Co, of St. 
Louis V. Haenni, 35 N.E. 162, 146 
Ill. 614. 

Miss.—Southeastern Express Co. v, 
Thompson, 104 So. 80, 189 Miss. 
344. 

Wis,—Topolewski v. Plankinton 

Packing Co., 126 N.W. 554, 143 Wis. 
52. 

17 C.J. p 972 note 98. 

In Tennessee 

(1) The rule stated in the text has 
been announced.—Ferguson v. Moore, 
39 S.W. 341, 98 Tenn. 342. 

(2) In an earlier case, however, an 
instruction that, if the jury believed 
certain matters, they "should" give 
exemplary damages was approved.— 
Goodall V. Thurman, 1 Head 209. 
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I 43- Ta.—Turk v. Martin, 97 S.E. Sol, 
j 124 Ta. 103. 

I W.Va,—Corpenter v. Hymen, 66 S.E. 
1^’<7S, 67 W.Va. 4, 29 Ann.Oas. 

17 C.J. p 972 note 99. 

In Missouri 

(1) An instruction that, if the jury 
should find certain facts, they should 
give exemplary damages, has been 
regarded as erroneous.—Carmody v. 
St. Louis Transit Co., 99 S.W. 495, 
122 Mo.App. 338. 

(2) But in an early case an In¬ 
struction that, in the event that the 
jurors should find a certain state of 
facts, they should assess damages 
exemplary and compensatory, in such 
amount as they might deem proper 
under a view of the whole case, was 
held not to be error.—Buckley v. 
Knapp, 48 Mo. 152. 

44. Mo.—Carson v. Smith, 133 Mo. 
606—Geary v. St, Louis, etc., R, 
Co., 15S S.W. 736, 173 Mo.App, 248. 

17 C.J. p 972 note 1. 

45. Ky.—Kentucky Cent. R. Co. v. 
Gastineau, 83 Ky. 119. 

Ta.—Turk v. Martin, 97 S.E. 351, 124 
Ta. 103. 

17 G.J, p 972 note 2. 

46. D.C.—Huber v. Teuber, 10 D.C. 
484, 36 Am.B. 110. 

Ta.—-Turk v. Martin, 9T S.E. 351, 124 
Va. 103. 

47. Ala.—Birmingham Electric Co. 

V. Shephard, 110 So. SOI* 216 Ala. 
316. 

Minn.—KIrchbaum v. Lowrey, 206 N. 

W. 171, 165 Minn. 233. 

Tt.—Snow V. Carpenter, 49 Vt. 426. 
Wis.—Robinson v. Superior Rapid 
Transit B. Co., 68 N.W. 961, 94 
Wis. 345, 34 KR.A. 205, 59 Am.S.R. 
897, disapproving Hooker v. New¬ 
ton, 24 Wis. 292, ■which approved 
use of "ought" in instruction. 

17 C.J. p 972 note 4. 

48. Ill.—^Mensur-Tebbetts Impl. Co. 
V. Smith, 65 Ill.App. 319 — Browning 
V. Jones, 52 Ill.App. 597. 

49. Pa.—Lewis v. Fleer, 30 Fa.Su¬ 
per. 237. 

Tex.—Mayor v, Duke, 10 S.W. 565, 
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are recoverable as of right, where there are 
proper allegations and proof, a charge that it is the 
ilnty of the jury to award punitive damages if they 
find the existence of facts warranting such award is 
not objectionable.^*^ An instruction substantially 
to ihe effect that, if the jury find the wrong to have 
been committed under circumstances which warrant 
exemplary damages, it would be proper for them to 
award such damages has been upheld,as has an 
instruction that the jury are authorized to find 
punitii’e damages in case they find certain facts.^- 

The question whether there is any evidence to jus¬ 
tify the assessment of exemplary damages is one of 
law for the court.^3 If there is no evidence war¬ 
ranting exemplary or punitive damages, it is proper 
for the court to take from the jury the question as 


to such damagesA"^ and the court may charge that 
such damages are not recoverable and, indeed, 
it is error to submit the question as to punitive dam¬ 
ages to the determination of the jury in the ab¬ 
sence of evidence of any requisite element for the 
application of the rule.^^ Although the facts are 
in dispute, yet if there is no disagreement on any 
circumstance materially bearing on the principle of 
exemplary damages the question may be for the 
court but, where there is evidence which would 
justify assessment of exemplary damages, the ques¬ 
tion whether they will be awarded is for the jury.58 

The existence of the elements requisite to the al¬ 
lowance of exemplary damages is in general a ques¬ 
tion for the jury.^9 So the question as to gross 
negligence or the willfulness, wantonness, or ma- 


72 Tex. 445—Nolan v. Mend ere, 25 
S.W. 28, 6 Tex.Civ.App. 203. 

50. S.C.—Sample v. Gulf Refining- 
Co., 191 S.E. 209, 1S3 S.C. 399. 

51. Ala.—Sheffield Co. v. Harris, 61 
So. 88, 183 Ala. 357. 

17 C.J. p 972 note 8. 

52. Mo.—Dickenslieet v. Chouteau 
Min. Co., App., 202 S.W. 624. 

53. Colo.—Reyher v. Mayne, 10 P.2d 
1109, 90 Colo. 586—Eisenhart v. 
Ordean, 32 P. 495, 3 Colo.App. 162. 

Del.—Stem v. Diamond Telephone 
Co.. 146 A. 737, 4 W.W..Harr. 185. 

Fla.—Winn & Lovett Grocery Co. v. 
Archer, 171 So. 214, 126 Fla. 308. 

Hawaii.—Chin Kee v. Kaeleku Sugar 
Co., 29 Hawaii 524. 

Miss.—McDonald v. Moore, 131 So. 
824, 159 Miss. 326. 

Mo.—Pinkley v. Rombauer, 87 S.W.2d 
1045, 231 Mo.App. 1233. 

N.C.—^Worthy v. Knight, 187 S.E. 771, 
210 N.C. 498—Picklesimer v. Louis¬ 
ville & N. R. Co.. 138 S.E. 340, 194 
N.C. 40—Tripp v. American To¬ 
bacco Co., 137 S.E. 871. 193 N.C. 
614. 

Or.—Cholia v. Kelty, 63 P.2d 895, 155 
Or. 287—Gill v. Selling, 267 P. 812, 
125 Or. 587, 58 A.L.R. 1556. af¬ 
firmed 270 P. 411, 126 Or. 584, 58 A. 
L.R. 1556. 

S.C.—Cubbage v. Roose, 186 S.E. 794, 
ISl S.C. 188. 

Tenn.—Walgreen Co. v. Walton, 64 
S.W.2d 44, 16 Tenn.App. 213. 

Utah.—Tripp v. Bagley, 282 P. 1026, 
75 Utah 42. 

Wis.—Meshane v. Second St. Co., 222 
N.W. 320, 322, 197 Wis. 382, citing 
Corpus Juris- 

17 C.J. p 973 note 11. 

54. Or.—Cholia v. Kelty, 63 P.2d 895, 
155 Or. 2S7. 

17 C.J. p 973 note 12. 

55. S.C.—Cubbage Roos, 186 S.E. 

794, 181 S.C. ISS. 

17 C.J. p 973 note 12. 


As to instruction excluding recovery 
of exemplary damages in general 
see infra § 188, 

56. Ark.—^Erwin v. Milligan, 67 S. 
W.2d 592, 188 Ark. 658—Hodges v. 
Smith, 298 S.W. 1023, 175 Ark. 101. 

Colo.—Reyher v. Mayne, 10 P.2d 1109, 
1110, 90 Colo. 586, quoting Corpus 
Juris—Eisenhart v. Ordean, 32 P. 
495, 3 Colo.App. 162. 

Hawaii.—Chin Kee v. Kaeleku Sugar 
Co., 29 Hawaii 524. 

Iowa.—Sokolowske v. Wilson, 235 N. 

W. 80, 211 Iowa 1112. 

Mo.—Pinkley v. Rombauer, 87 S.W. 
2d 1045, 231 Mo.App. 1233—Riepe v. 
Green, App., 65 S.W.2d 667—Faust 

V. East Prairie Milling Co., App., 
20 S.W.2d 918. 

N.C.—Picklesimer v. Louisville & N. 
R. Co., 198 S.E. 340, 194 N.C. 40— 
Tripp V. American Tobacco Co., 
137 S.E, 871, 193 N.C. 614. 

Pa.—Hoffman v. Berwind-White Coal 
Mining Co., 109 A. 234, 265 Pa. 
476. 

S.C.—Hurt V. Sands & Co., 95 S.E. 
Ill, 109 S.C. 23, 

S.D.—^Woodring v. Winner Nat. Bank 
of Winner, 227 N.W. 438, 56 S.D. 
43. 

Tenn.—^Walgreen Co. v. Walton, 64 S. 

W. 2d 44, 16 TenmApp. 213. 

Utah.—^Tripp v. Bagley, 282 P. 1026, 
75 Utah 42. 

Wyo.—Marcante v, Hein, 67 P.2d 196, 
203, 51 Wyo. 389, citing Corpus Ju¬ 
ris. 

17 C.J. p 973 note 13. 

57. Ky.—Chesapeake, etc., R. Co. v. 
Gatewood, 159 S.W. 660, 155 Ky. 
102 . 

17 C.J. p 973 note 14. 

58. Ala.—J. C. Byram & Co. v. Bry¬ 
an, 140 So. 768, 224 Ala. 466— 
Stoudemire v. Davis, 94 So. 498, 
208 Ala. 495. 

Colo.—Bolten v. Gates, 100 P.2d 145 
—Schlessman v. Brainard, 92 P.2d 
749, 104 Colo. 514. 
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Miss.—Galtney v. Wood, 115 So. 117, 
149 Miss. 56. 

Mo.—Riepe v. Green, App., 65 S.W. 
2d 667—Massa v. Union Electric 
Light & Powder Co., App., 50 S.W.2d 
714. 

N.C.—Beam v. Fuller, 88 S.E. 760, 
171 N.C. 770. 

Okl.—Spencer v. Arnold, 4 P.2d 55, 
152 Okl. 109—Reed v. Fichencord, 
219 P. 937, 96 Okl. 3—Williams v. 
Baldrey, 152 P. 814, 52 Okl. 126. 
S.C.—McAlister v. Thomas & Howard 
Co., 108 S.E. 94, 116 S.C. 319— 
Kitchens v. Southern Ry. Co., 61 S. 
E. 1016, SO S.C. 531—Spellman v. 
Richmond & D. R. Co., 14 S.E., 
947, 35 S.C. 475—Samuels v. Rich¬ 
mond, etc., R. Co., 14 S.E. 943, 35 
S.C. 493, 28 Am.S.R. 883—Hall v. 
South Carolina R. Co., 5 S.E. 623, 
28 S.C. 261. 

Tenn.—Grizzard & Cuzzort v. O’Neill, 
15 Tenn.App. 395, 400—Hostettler 
V. Vaden, 13 Tenn.App. 454—Da¬ 
vis V. Farris, 1 Tenn.App. 144. 
Tex.—Levine v. Trammell, Civ.App., 
41 S.W.2d 334, error refused. 

17 C.J. p 973 note 15. 

Evidence sufilcieut to require submis¬ 
sion of case to jury 
S.C.—Weeks v. Carolina Power & 
Light Co., 153 S.E. 119, 156 S.C. 
158. 

% 

59. Tenn.—Hostettler v. Vaden, IS 
Tenn-App. 454, 456, quoting Corpus 
Juris. 

17 C.J. p 972 note 6. 

Motive 

Where defendant cotton buyer 
knew that there was a statute re¬ 
quiring it to allow its books to be inr- 
spected, and yet refused to allow 
such inspection, the motive which 
prompted the refusal was a question 
for the jury, on trial for the dam¬ 
ages.—Parks v. Laurens Cotton 
Mills, 56 S.E. 234, 75 S.C. 560. 
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liciousness of the act usually should be left to the 
jury,6f' although the court may inform the jury as 
a matter of law that, if they find the existence of 
certain facts, such facts establish gross and wan¬ 
ton negligence.®! 

§ 118 . Necessity of Actual Damage 

In genera! actual damages must be shown in order 
that exemplary damages may be recoverable. In some, 
but not all, jurisdictions an award of nominal damages 


I is a sufficient basis for the recovery of exemplary dam- 
j ages which arc otherwise recoverable. 

I *'■ It is a general rule tliat, in order to recover ex- 
j emplary or x^tinitive damages, actual damages must 
be shown,or must be recoverable,®-^ even though 
the elements otherwise authorizing the recovery of 
exemplary or punitive damages may exist.®"^ As it 
has been otherwise stated, expressly or in substance, 
exempiary damages cannot constitute the basis of 


6a X.T.—Trimble v. Xew York Life 
Ins. Co., 255 N.Y.S. 292, 234 App. 
Div. 427—Magagnos v. Brooklyn 
Heights R. Co., 112 N.Y.S. 637, 128 
App.Div. 182. 

17 C.J. p 973 note 16. 

Evidence sufficient to warrant sub¬ 
mission of issue as to willfulness and 
maliciousness.—Universal Credit Co. 
V. Ratliff, Tex-Civ.App., 57 S.W.2d 
238. 

Eor court or jury 

In a case which apparently was 
tried by the court without a jury, the 
view was expressed that, as regards 
malice in fact affecting the recovery 
of exemplary damages, such malice 
goes to the state of mind and evil 
motive of defendant and that wheth¬ 
er such state of mind existed is al¬ 
ways a question for the court or 
jury.—Ross v. Sweeters, 7 P.2d 334, 
119 Cal.App. 716. 

61. Miss.—Illinois Cent. R. Co. v. 
Cole, 74 So. 766, 113 Miss. 896. 

62. U.S.—Zumsteg v. .^tna Casualty 
& Surety Co., C.C.A.Colo., 31 F.2d 
65—Boehne v. Southwestern Bell 
Telephone Co., D.C.Tex., 10 F.Supp. 
788, applying law of Texas—Dan¬ 
gelo V. McLean Fire Brick Co., C. 
C.A.Ohio, 287 F, 14. 

Ala.—Mobile Building & Loan Ass’n 
V. Odom, 166 So. 698, 700, 232 Ala. 
19, citing Corpus Juris. 

Ark.—Burt v. Henderson, 238 S.W. 
626, 152 Ark. 647. 

Cal.—Mother Cobb's Chicken Turn¬ 
overs V. li^ox, 73 R.2d 1185, 10 Cal. 
2d 203—Clark v. McClurg, 9 P,2d 
505, 506, 215 Cal. 279, 81 A.L.R. 908, 
citing Corpus Juris—Warfield v. 
Krueger, 274 P. 764, 96 Cal.App. 671 
—Chavez v. Times-Mirror Co., 237 
P. 1085, 72 Cal.App. 694—Pick¬ 

wick Stages, Northern Division, v. 
Board of Trustees of City of El 
Paso De Robles, 215 P. 558, 54 Cal. 
App. 730. 

Colo.—Livingston v. Utah-Colorado 
Land & Live Stock Co., 103 P.2d 
684. 

Iowa.—Clark Bros, v, Anderson & 
Perry, 234 N.W. 844, 211 Iowa 920 
—White v. International Text Book 
Co., 146 N.W. 829, 164 Iowa 693. 
Kan.—Behymer v. Milgram Food 
Stores, Inc., 101 P.2d 912, 914, 151 
Kan. 921, citing Corpus Juris— 


Shore v. Shore, 205 P. 1027, 111 
^ Kan. 101. 

■ Md.—Schloss V. Silverman, 192 A. 

343, 348, 172 Md. 632, citing Cor- 
/pus Juris. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733, quashing certiorari 
I Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App.* 575— 
Spitzengel v. Greenlease Motor Car 
Co., App., 136 S.W.2d 100—Llnd- 
strom V. Kansas City So. Ry. Co., 
218 S.W. 936, 202 Mo.App. 399. 
Mont.—Gilham v. Devereaux, 214 P. 

‘ 606, 67 Mont. 75, 33 A.L.R. 381. 

Ohio.—McClanahan v. Koviak, 23 N. 
E.2d 975, 62 Ohio App. 307—Schu¬ 
macher V. Siefert, 172 N.E. 420, 35 
Ohio App. 405. 

Or.—Martin v. Cambas, 293 P. 601, 
603, 134 Or. 257, citing Corpus Ju¬ 
ris. 

S.C.—Foreman v. Augusta-Aiken Ry. 
& Electric Corporation, 105 S.E. 
893, 115 S.C. 400. 

Tenn.—Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 387. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128, reversing, Civ.App., 28 S.W.2d 
320—Edmondson v. Carroll, Civ. 
App., 134 S.W.2d 378, error dis¬ 
missed, judgment correct—Michels 
V, Boruta, Civ.App., 122 S.W.2d 216 
—^Wollner v. Darnell, Civ.App., 94 
S.W.2d 1225, 1228, citing Corpus 
Juris—State Nat. Bank of Iowa 
Park V. Rogers, Civ.App., 89 S.W. 
2d 825—^Anderson v. Alcus, Civ. 
App., 42 S.W,2d 294—First Nat. 
Bank v. Cooper, Civ.App., 12 S.W. 
2d 271, error refused. 

Wyo.—Martel v. Hall Oil Co., 253 F. 
862, 867, 36 Wyo. 166, 52 A.L.R. 
91, citing Carpus Juris, and re¬ 
hearing denied 255 P. 3, 36 Wyo. 
166, 52 A.L.R. 91. 

17 C.J. p 974 note 20. 

Allegation and proof necessary 

Tex.—Kieschnick v. Martin, Civ.App., 
208 S.W. 948, affirmed Martin v. 
Kieschnick, Com.App., 231 S.W. 
330. 

Actual damages shown 

In a case in which the rule stated 
in the text was recognized and Cor¬ 
pus Juris was cited, it was held 
that actual damages were shown.— 
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I Steinberg v. Morgan, Tex.Clv.App., 
300 S.W. 253. 

Eeal injury 

On consideration of the facts, it 
was held that a real injury sufficient 
to permit the recovery of punitive 
damages was shown, and not a mere 
nominal injury.—Robinson v. Goings, 
63 Miss. 500. 

Pactual basis of legal liability 
Punitive damages are not recover¬ 
able except on a factual basis of le¬ 
gal liability.—Duke v. Parker, 118 S. 

{ E. 802, 125 S.C. 442. 

63. Ill.—Reeda v. Tribune Co,, 218 
Ill.App. 45. 

Iowa.—Stricklen v. Pearson Const. 

Co., 169 N.W. 628, 185 Iowa 95. 

17 C.J. p 974 note 20. 

Establishment of liability for com¬ 
pensatory damages necessary 
Vt.—^Newman v. Kendall, 154 A. 662, 
103 Vt. 421. 

m Texas 

(1) The rule stated In the text has 
'been recognized,—Rondies v. Glenn, 
Civ.App., 119 S.W.2d 1095, error dis¬ 
missed—Masterson v. Cline, Civ. 
_App., 264 S.W. 204—Kieschnick v. 
'Martin, Civ.App., 208 S.W. 948, af¬ 
firmed Martin v. Kieschnick, Com. 
App., 231 S.W. 330—17 C.J. p 974 
note 20. 

(2) The rule has apparently been 
qualified by the statement of the 
supreme court, in a case in which 
plaintiff could not recover actual 
damages from defendant because the 
latter carried workmen's compensa¬ 
tion insurance, that, in order to re¬ 
cover exemplary damages, plaintiff 
must show himself entitled to re¬ 
cover actual damages which he 
would recover but for the compen¬ 
sation act.—^Fort Worth Elevators 
Co. V. Russell, 70 S.W,2d 397, 123 
Tex. 12S, reversing, Civ.App., 28 
S.W.2d 320. 

(3) Where judgment for actual 
damages is unsupported, that for 
exemplary damages cannot stand.—‘ 
Blohm V. Krueger, Civ.App., 297 S.W. 
596. 

64. Ohio.—Schumacher v. Siefert, 
172 N.E. 420, 35 Ohio App. 405. 

Or.—Martin v. Cambas, 293 P. 601» 
603, 134 Or. 257, citing Corpus Ju¬ 
ris. 

17 C.J. p 974 note 20. 
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a cause of action/"*" but art* merely incidental to the j 
caiisr of action.^ 

While there have been broad statements to the 
effect tliat there must be a finding,®^ or even that 
there must be an assessment, award, or recovery,®^ 5 
of actual damag'cs in order that exemplary- damages | 
may properly be awarded, except where, although j 


actual damages are shown, a finding of such dam¬ 
ages is inadvertently omitted,®® it has been held or 
recognized that, where actual damages and other 
elements entitling plaintiff to exemplary damages 
are shown, exemplary damages may be awarded, 
even though the amount of actual damages is not 
shown or foiindJ® In general, where there is a find- 


Xr.S.—^Alexander v. Jones, I).C. Jt&ck of Terdict to support judgment 

Okl., 29 F.Supp. 690, applying law | for actual damages 
of Oklahoma. Plaintiff was not entitled to es- 

Cal.—Clark v. McClurg, 9 P.2d 505, i emplary damages where no verdict 


506, 215 Cal. 273, SI A.L.R. 
citing Corpus Juris. 


SOS. 


was returned on %vhich court could 
have predicated judgment for actual 


Colo.—Pvohbins v. McAlister, 16 P.2d j damages.—Sanders v. O'Connor, Tex. 


431, 432, 91 Colo. 505, citing Cor- i Cw.App., 98 S.W.2d 401, error dis- 
pus Juris. j missed. 

Kan.—^Sondegard v. Martin. Ill P- ' la aioutaua 

442, 83 Kan. 275. j case in which the jury as- 

Ohio. Cahill v. Fidelity & Casualty gessed the “compensatory damages 
Co., If5 N.E. 39, 37 Ohio App. 444 | none dollars,”' it was stated broad- 
Schumacher v. Siefert, 172 N.E. j jy that actual damages must be 
420, 35 Ohio App. 405. j found as a predicate for exemplary 

Or. Martin v. Cambas, 293 P. 601, | damages.—Gilham v. Devereaux, 214 
603, 134 Or. 257. citing Corpus Ja- [ gog^ g 7 Mont. 75, 33 A.L..R. 381. 
ris. 


S.C.—Cook V, Atlantic Coast Tine R-1 
Co., 190 S.E. 923, 183 S.C. 279. j 
Tenn.—Allen v. Melton, 99 S.W.2d 
219, 30 Tenn.App. 387. 

17 C.J. p 974 note 21. 
necessity for cause of actiou 

Punitive damages cannot be award¬ 
ed unless otheryrise a cause of ac¬ 
tion exists and at least nominal dam¬ 
ages are recoverable by plaintiff.— 
Worthy v. Knight, 187 S.E. 771, 210 
N.C. 498. 

66, U.S.—Alexander v. Jones, B.C. 
Okl., 29 P.Supp. 690, applying law 
of Oklahoma. 

Cal.—Mother Cobb’s Chicken Turn¬ 
overs V. Fox, 73 P.2d 1185, 10 Cal. 
2d 203—Clark v. McClurg, 9 P.2d 
505, 216 Cal. 279, 81 A.L.R. 90S. 
Colo.—Robbins v. McAlister, 16 P,2d 
431, 91 Colo. 505. 

Kan.—Shore v. Shore, 205 P. 1027, 
111 Kan- 101. 

S.C.—Cook V. Atlantic Coast Line Co., 
190 S.E. 923, 183 S.C. 279. 

Tenn.—^Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 387. 

17 C.J. p 974 note 21. 


(2) In a later case, it was appar¬ 
ently recognized that, if the evi¬ 
dence was sufficient to support a find¬ 
ing of a substantial injury, but was 
not sufficient to enable the jury to 
find the amount of damages to which 
plaintiff would be entitled for such 
injury, exemplary damages might be 
awarded.—Long v. Davis, 217 P. 667, 
68 Mont. 85. 

la South Carolina, while where 
there is a due showing of a con¬ 
scious and willful violation, inva¬ 
sion, or infringement of a legal right, 
under certain conditions an award of 
punitive damages without a finding 
of actual damages will he sustained, 
but, where actual damages sought 
are for traumatic injury, or injury 
to property, in order to sustain ver¬ 
dict for punitive damages, there 
must be actual damages capable of 
being measured in terms of dollars 
and cents, and actual damages in 
some amount must be found inde¬ 
pendently of the award of punitive 
damages.—Cook v. Atlantic Coast 
Line R. Co., 190 S.E. 923, 183 S.C. 
279. 


67. Cal.—Mother Cobb’s Chicken 

Turnovers v. Pox, 73 P.2d 1185, 
10 Cal,2d 203—Warfield v, Krueg¬ 
er, 274 P. 764, 86 Cal.App. 671. 

Ill.—Reeda v. Tribune Co., 218 Ill. 
App. 45. 

Tenn.—^Allen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 3S7. 

Tex,—Stanley v. Martin Wagon Co., 
Civ.App., 39 S.W.2d 127, error re¬ 
fused. 

Substantial or nominal 
Actual damages, either substantial 
or nominal, must be found as predi¬ 
cate for recovery of exemplary dam¬ 
ages.—Carnes v. Thompson, Mo., 48 
S.W.2d 903. 


I 68L U.S.—^Alexander v. Jones, D.C. 

Okl., 29 F.Supp. 690, applying law 
f of Oklahoma. 

III.—Reeda v. Tribune Co., 218 Ill. 
App. 45. 

Kan.—Behymer v. Milgram Food 
Stores, Inc., 101 P.2d 912, 151 
Kan. 921—Shore v. Shore, 205 P. 
1027, 111 Kan. 101—Shaffer v. 

Austin, 74 P. 1118, 68 Kan. 234. 
Mont.—Truzzolino Food Products Co. 
V. P. W. Woolworth Co., 91 P.2d 
415, 108 Mont. 408. 

After ^allowance of actual damages 
Exemplary damages are purely in¬ 
cidental gratuity under certain cir-1 


cumstances, after allowance of ac¬ 
tual damages.—Morrow v. Scovilie, 
221 K.W. 802, 206 Iowa 1134. 
Judgment for compensatory damag-^ 
es reversed 

Defendant, whose judgment for 
compensatory damages on cross com¬ 
plaint was reversed, could not re¬ 
cover exemplary damages, there be¬ 
ing no existing judgment for actual 
damages.—^Pickwick Stages, ISIorthern 
Division, v. Board of Trustees of 
City of El Paso De Robles, 215 P. 
558, 54 Cal.App. 730. 

No compensatory damages assessed 

Where no compensatory damage is 
assessed against defendant, levying 
of exemplary damage against him 
is improper.—Rosenberg v. J. C. Pen¬ 
ney Co., 86 P.2d 696, 30 Cal.App.2d 
609. 

Punitive damages predicated on ac- 
I tnal damages are not recoverable, if 
no actual damages are allowed.—Mc¬ 
Cain V. Cochran, 120 So. 823, 153 
Miss. 287. 

In Texas 

(1) It has been stated broadly 
that there can be no recovery of 
exemplary damages in the absence 
of a recovery of actual damages.— 
Fort Worth Elevators Co. v. Rus¬ 
sell, 70 S.W.2d 397, 123 Tex. 128, re¬ 
versing, Civ.App., 28 S.W.2d 320— 
Piper V. Duncan, Civ.App., 131 S.W. 
2d 397, error refused—Texas & N. O. 
Ry. Co. V. Adams, Civ.App., 27 S.W. 
2d 331, error dismissed. 

(2) In a case in which actual dam¬ 
ages were not recoverable from de¬ 
fendant because the latter carried 
workmen's compensation insurance, 
it was apparently recognized that 
exemplary damages were recoverable 
if plaintiff showed himself entitled to 
recover actual damages which would 
be recoverable from defendant but 
for the compensation act.—Fort 
Worth Elevators Co. v. Russell, su¬ 
pra. 

(3) Right to recovery of exemplary 
damages under Rev.Civ.St.l925 art 
4004, was incidental to recovery of 
actual damages sought in tort ac¬ 
tion for fraud.—Bush v. Gaffney, 
Civ.App., 84 S.W,2d 759. 

69. Cal,—Clark v. McClurg, 9 P.2d 
503, 215, Cal. 279, 81 A.L.R. 908. 

70. Colo.—Livingston v. Utah-Colo- 
rado Land & Live Stock Co., 103 
P.;2d 684—MoConathy v. Deck, 83 
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ing that no actual damages have been sustained or 
suffered, exemplary damages cannot be awarded. 
There is authority for the view, however, that the 
right of a party to exemplary damages will not be 
affected by his failure to recover actual damages, 
where such failure is due merely to an error in, or 
omission from, his pleadings.'^^ 

According to some authorities, it is not essential 
to the recovery of exemplary or punitive damages 
that the actual damages should be susceptible of 
measurement by a money standard,"^^ and nominal 
damages are actual damages within the meaning of 
the above rule whether established by proof or es¬ 
tablished by implication of law.74 Accordingly, the 
requirement that actual damages shall be shown be¬ 
fore exemplary or punitive damages are recoverable 
is satisfied by a showing of nominal damages mere¬ 
ly. ”^5 This, however, is denied by some authori¬ 


ties,"^ on the ground that nominal damages are not 

actual damagesT* 

A recover}' in conversion is a recovery of actual 
damages within the meaning of the rule^ whether or 

not the verdict is directed."^ 

§ 119. Injuries for WHch Allowable 

In general exemplary damages are recoverable for, 
and only for, such Injuries as resolt from wrongs ac¬ 
companied by some aggravating circumstances of malice, 
fraud, gross negligence, etc. 

In order that there may be a recoxxry of exem¬ 
plary damages, there must in general be present in 
the circumstances some element of malice, fraud, or 
gross negligence,’^® otherwise the measure of dam¬ 
ages is such an amount as will constitute a just and 
reasonable compensation for the loss sustained, and 
nothing more.^® In other words, the wrongs to 


P. 135, 34 Colo. 461, 4 L.R.A.,N. 
S., 358, 7 Ann.Cas. 896. 

71. Cal.—Mother Cobb’s Chicken 

Turnovers v. Pox, 73 P.2d 1185, 10 
Cal.2d 2i/3—Haydel v. Morton, 48 
P.2d 709, 8 Cal.App.2d 730. 

Colo.—Living-ston v. Utah-Colorado 
Land & Live Stock Co., 103 P.2d 
684. 

Mont.—Gilham v. Devereaux, 214 P. 

606, 67 Mont. 75, 33 A.L.R. 381. 
Tex.—Piper v. Duncan, Civ.App., 131 
S.W.2d 397, error dismissed—An¬ 
derson V. Alcus, Civ.App., 42 S.W. 
2d 294, 

Ul Hissonxi a verdict containing a 
finding generally for plaintiff, but 
reciting that he sustained no actual 
or compensatory damages and assess¬ 
ing a certain amount as exemplary 
or punitive damages is defective, 
plaintiff being entitled to assessment 
of actual damages in some amount.— 
Carnes v. Thompson, Mo., 48 S.W. 2d 
903—Hoagland v. Forest Park High¬ 
lands Amusement Co., 70 S.W. 878, 
170 Mo. 335, 94 Am.S.R. 740. 

72. Mo.—Favorite v. Cottrill, 62 Mo. 
App. 119. 

73- U.S.—^Press Pub. Co. v. Monroe, 
N.T., 73 F. 196, 19 C.C.A. 429, 51 L. 
R.A. 353, appeal dismissed 17 S.Ct. 
40, 164 U.S. 105, 41 L.Fd. 367. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733, quashing certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 983, 232 Mo.App. 575. 
Mont.—Long v, Davis, 217 P. 667, 
669, 68 Mont. 85, quoting Corpus 
Juris. 

lu the District of Columbia it has 
been stated broadly that the xule 
that actual damages must be estab¬ 
lished as a basis for the assess¬ 
ment of punitive damages “is not 
the federal rule nor the rule applied 
in this district. . .. • Proof ,of 


actual loss is sufficient to sustain a 
judgment for punitive damages."— 
Wardman-Justice Motors v. Petrie, 
39 P.2d 512, 516, 59 App.D.C. 262. 
69 A.L.R, 648. , 

74. Idaho-—Crystal Dome Oil & I 
Gas Co. V. Savic, 6 P.2d 155, 511 
Idaho 409. 

"Actual damages” defined see supra 

§ 2 . 

75- U.S,—Gardella v. Log Cabin 
Products Co., C.C.A.N.Y., 89 P.2d 
891. 

Idaho.—Crystal Dome Oil &, Gas Co. 
V. Savic, 6 F.2d 155, 156, 51 Idaho 
409, citing Corpus Juris. 

Mo.—State ex rel. St, Joseph Belt 
Ry. Co. V. Shain. 108 S.W.2d 351, 
356, 341 Mo. 733, citing Corpus Ju¬ 
ris, and quashing certiorari Lyon's 

V. St. Joseph Belt Ry. Co., 84 S. 

W. 2d 933, 232 Mo.App. 575—Spitz- 
engel v. Greenlease Motor Car Co., 
App., 136 S.W.2d 100—Edelman v. 
Wells. App., 242 S.W. 990. 

17 C.J. p 974 note23. j 

lu Moutaua 

<1) It has been stated broadly i 
that the foundation for the recovery | 
of punitive or exemplary damages 
is the fact that substantial damages, 
have been sustained by plaintiff; 
this statement was made, however, 
in a case in which the jury stated 
in the verdict that they found for 
plaintiff and assessed “his compen¬ 
satory damages at none dollars.”— 
Gilham v. Devereaux, 214 P. 606, 67 
Mont. 75, 33 A-L.R- 381, 

(2) In a later case it was appar¬ 
ently recognized that a recovery of 
exemplary damages could be based 
on an award of nominal damages. 
—Long V. Davis, 217 P. 667, 68 

Mont. 85. 

76- U.S.—Boehne v. Southwestern 
Bell Telephone Co., D.C.Tex., 10 


P.Supp. 7SS, considering law of 
Texas, 

Tex.—Fort Worth Elevators Co. v. 
Russell. 70 S.W.2d 397, 123 Tex. 
12S, reversing, Civ.App., 2S S.W.2d 
320—Bondies v. Glenn, Civ.App., 
119 S.W.2d 10D5, error dismissed 
—Anderson v. Alcus, Civ.App., 42 
S.W.2d 294. 

17 C.J. p 974 note 24. 

Zu Kansas 

(1) hTorainal damages do not con¬ 
stitute a basis for the award of 
punitive or exemplary damages.— 
Shore v. Shore, 205 F. 1027, Ill Kan. 
101—First Nat. Bank of Hutchison 
V. Kansas Grain Co., 55 P. 277, 60 
Kan. 30—17 C.J. p 974 notes SO, 24, 

(2) The contrary view was ap¬ 
parently taken in an early case.— 
Hefley v. Baker, 19 Kan. 9. 

77. Tex.—Anderson t. Alcus, Civ. 
App., 42 S.W.Sd 294. 

TO. S.D.—Roberts v. Shaffer, 15S N. 
W. 67, 36 S.D. 551. 

TO Ariz.—Jenkins v. Skelton, 192 
P. 249, 253, 21 Ariz. 663, quoting 

Corpus Juris. 

Mo.—Jeck V. O’Meara, 122 S.W.2d 
897, 905. 343 Mo. 559, quoting Cor¬ 
pus Juris- 

N.C.—Cottle V. Johnson, 102 S.E. 
769. 771. 179 N.C. 426, quoting Cor¬ 
pus Juris, 

Or.—Martin v. Cambas, 293 P. 601, 
603, 134 Or. 257, citing Corpus Ju¬ 
ris. 

17 C.J. p 974 note 27, p 976 note 28. 
80, Ariz-—Jenkins v. Skelton, 192 
P. 249, 253, 21 Ariz. 663, quoting 
Corpus Juris. 

i Mo. — Jeck V. O’Meara. 122 S.W.2d 
897, 905, 343 Mo, 559, quoting Cor¬ 
pus J uris. 

N.C.—Cottle V. Johnson, 102 S.E, 
769, 771. 179 N.C. 426, quoting 
Corpus Juris. 

Or.—^Srlartin v. Cambas^' 293 P. 601,. 
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whka exemplar}* damages are applicable are those 
wbich besides vi'd.ating a right, and inflicting actu¬ 
al damages, import insult, fraud, or c^ppression, and 
are nan merely injuries, but injuries inflicted in a 
sfdrit f;f wanton disregard of the rights of others.^^ 
The biirdeii of establishing the matter of aggrava¬ 
tion IS on the person seeking more than compensa¬ 
tory damages, as shown infra § 144. 

UnkvK'fid business. It has been held that no ex¬ 
emplary damages are recoverable for the interrup¬ 
tion of an unlawful business.^- 

Friendly suit. In a friendly suit brought to de¬ 
termine the amount of damages, there being no alle¬ 
gation of wanton or unnecessary injur}*, exemplary 
damages cannot be awarded.^^ 

§ 120. - Breach of Contract 

!n genera! exemplary damages are not recoverable in 


actions for breach of contract, but, under proper plead¬ 
ing and proof, such damages may be recoverable for a 
tort committed in connection with a breach of contract. 

As a general rule exemplary damages are not re- 
i coverable in actions for the breach of contracts, 

I irrespective of the motive on the part of defendant 
I which prompted the breach.^s No more can be re- 
j covered as damages than will fully compensate the 
j party injured. 

i As to award of exemplary damages in action for 
I breach of promise to marry see Breach of Marriage 
j Promise § 45. 

Tort connected 2 mth breach of contract; willful- 
I ness and malice. Where the acts constituting a 
breach of contract also amount to a cause of action 
in tort, there may be a recovery of exemplary dam¬ 
ages upon proper allegations and proof.^'^ As some- 


603, 134 Or. 257, quoting Corpus 
Juris. 

IT C.J. p 9T6 note 28. 

Accident 

Where the act causing the injury 
is not accompanied by malme but is 
attributable to mere accident, the 

court will only condemn defendant 
to damages actually suffered.— 
Martin v. Cambas, 293 P, 601, 603, 
134 Or. 257, citing Corpus Juris. 

81. Ariz.—Jenkins v. Skelton, 192 
F. 249, 253, 21 Ariz. 663, quoting 
Corpus Juris. 

Mo.—Jeck V. O’Meara, 122 S.W.2d 
897, 905, 343 Mo. 559, quoting Cor¬ 
pus Juris. 

N.C.—Cottle V. Johnson, 102 S.E. 

769, 771, 179 K.C. 426, quoting 

Corpus Juris. 

17 C.J. p 976 note 29. 

Public injury 

“Punitive damages are recover¬ 

able by a plaintiff only where the 
act from which he suffered injury 
partakes of the nature of a public 
as well as of a private injury.”— 
Wingate v. Bunton, 186 S.W. 32, 193 
Mo.App. 470, 478. 

82. Tex.—Kauffman v. Babcock, 2 
S.W. 878, 67 Tex. 241. 

17 C.J- p 976 note 31. 

53. Pa.—Amer v. Bongstreth, 10 
Fa. 145. 

54. U.S.—Young V. Main, C.C.A. 
Iowa, 72 F.2d 640, 643, citing Cor¬ 
pus Juris.—Cochran v. Hall, C.C. 
A.Tex., S P.2d 8’S4. 

Colo.—Westesen v. Olathe State 
Bank, 225 P. 837, 75 Colo. 340. 
Miss.—^American Hy. Express Co. v. 
Bailey, 107 So. 761, 763, 142 Miss. 
622, citing Corpus Juris. 

Ohio.—Ketcham v. Miller, 136 N.E. 

145. 104 Ohio St. 372. 

Okl.—Sinclair Redtiing Co. v. Shaf¬ 
fer. 61 F.2d 571, 177 Okl. 610—^ 


Colby V. Daniels, 257 P. 298, 125 
Okl. 202. 

S.C.—Calder v. Commercial Casualty 
Ins. Co., ISS S.E. S64, 1S2 S.C. 
240—Sturkie v. Commonwealth 
Life Ins. Co. of Louisville, Ky„ 
1S5 S.E. 541, 180 S.C. 177—Welch 
V. Missouri State Life Ins. Co., 
ISO S.E. 447, 176 S.C. 494—Wil¬ 
liams V. Metropolitan Life Ins. 
Co., 17$ S.E. 340, 173 S.C. 448— 
Hall V. General Exchange Ins. 
Corporation of Xew York, 169 S. 
E. 78, 169 S.C. 3S4. 

Tex.—Price v. Miller, Civ.App., 112 
S.W.2d 761, error dismissed—Bush 
V. Gaffney, Civ.App., 84 S.W.2d 
759, 764, citing Corpus Juris— 

National Finance Co. v. Fregia, 
Civ.App., 78 S-W.2d 1081—Nation- 
'al Finance Co. v. Abernathy, Civ. 
App., 66 S.W.2d 358, error dis¬ 
missed—Crouch V. Ramirez, Civ. 
App., 269 S.W. 113—Scheps v. 
Giles, Civ.App., 222 S.W. 348— 
Schluter v. McLeod, Civ.App., 199 
S.W. 311, reversed on other 
grounds McLeod v. Schluter, Cora. 
App., 221 S.W. 96L 
17 C.J. p 977 note 34. 

Cross petltioxL in action based on 
contract 

In action on account stated de¬ 
fendant could not, under St.l931 § 
9963, 23 Okl.St.Annot. § 21, under 
a cross petition filed chiefly to open 
and surcharge or falsify the account 
stated in event that the instrument 
in question was established as an 
account stated, recover punitive 
damages for alleged oppression and 
fraud practiced by plaintiff, since 
the main relief sought by cross pe¬ 
tition arose from a contractual ob¬ 
ligation.—Moyer v. Closs, OkL, 97 
P.2d 901. 

Statutory provision 

Ga.—Chattanooga, etc., R. Co. v. 
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McLendon, 12 S.E. 941, 86 Ga. 517, 
524—Goins v. Alabama Western 

R. Co„ 68 Ga. 190. 

85. U.S.—Sadler v. Pennsylvania 
Refining Co., D.C.S.C., 31 F.Supp. 
1, considering law of South Car¬ 
olina. 

D.C.—Minick v. Associates Inv. Co., 
110 F.2d 267, 71 App.D.C. 367. 
S.C.—Lilienthal v. South Carolina 
Public Service Co., 177 S.E. 98, 
174 S.C. 177—Holland v. Spartan¬ 
burg Herald-Journal Co., 165 S.E. 
203, 166 S.C. 454, 84 A.L.R. 1336. 
17 C.J. p 977 note 35. 

96. La.—Ryder v. Thayer, 3 La. 
Ann. 149. 

N.Y.—Thorn v. Knapp, 42 N.Y. 474, 
1 Am.R. 561. 

87. Tex.—Southwestern Gas & 
Electric Co. v. Stanley, 70 S.W.2d 
413, 123 Tex. 157, affirming. Civ. 
App., 46 S.W.2d 671. 

17 C.J. p 977 note 37. 

Ejection of passenger 

(1> An action on the case for the 
wrongful expulsion of a passenger 
by a carrier may, although the dec¬ 
laration allege a contract of car¬ 
riage, be founded on the tort for 
breach of duty, and exemplary dam¬ 
ages may be recoverable. 

Ga.—Head v. Georgia Pac. R. Co., 7 

S. E. 217, 79 Ga. 358, 11 Am.S.R. 

• 434. 

Nev.—Forrester v. Southern Pac. 
Co., 134 P. 753, 136 P. 705, 36 Nev. 
247, 48 L.R.A.,N.S., 1. 

(2) Exemplary damages in action 
for wrongful ejection in general see 
Carriers § 853. 

Award not authorized 

Where verdict showed jury did 
not find fraud within issues sub¬ 
mitted by instructions award of 
exemplary damages was unauthor¬ 
ized. — Colby V. Daniels, 257 P. 298, 
125 Okl. 202. 
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times stated, exemplary damages are recoverable 
for a tort committed in connection with, but inde- j 
peiidcntly of, the breach of contract, where the es- j 
sentials of an award of such damages are other- | 
wise present,SS the allowance of such damages be- j 
ing for the tort and not for the breach of com ; 
tract.S^ In order to permit a recovery, however, 
the breach must be attended by some intentional 
wrong, insult, abuse, or gross negligence which 
amounts to an independent tort.®^^ 

In general, although a tortious act be shown, if 
the action proceeds on the contractual obligation no 
exemplary damages are recoverable.^^ In some ju¬ 
risdictions, however, punitive damages, as well as 
actual damages for the breach, are recoverable in 
an action for breach of contract, where the breach 


was accomplished with franrh-dent intent ancJ was 
accompanied by a fraiidnhnt act or but such 

damages are not recoverable unless the breach was 
so accomplished and accompanied fraudiilent in¬ 
tent alone, without a fraudulent act, is not a suffi¬ 
cient basis for the awanl of punitive damages in 
such case,^^ nor are acts of willfulness which were 
not accompanied by fraud.'’’’' 

Tortious conduct after the breach of the con¬ 
tract, no matter how malicious or inexcusable, will 
not form the basis for recovery of punitive damag¬ 
es for a breach of contract.^® 

§ 121. - Torts 

a. General considerations 


88. In Texas 

(1) The rule stated in the text 
has been announced or recog-nized. 
—Ball V. Britton. 58 Tex. 57—Na¬ 
tional Finance Co. v. Pregia, Civ. 
App., 78 S.W.2d 1081—17 C.J. p 977 
note 37. 

(2) It has been stated that exem¬ 
plary damages are not allowed in an 
action for breach of contract in the 
absence of an independent tort or 
wrong which causes additional in¬ 
jury.—Cochran v. Hall, C.C.A.Tex., 8 
F.2d 984. 

(3) It has been said that, even 
where fraud is shown, there must 
be additional injury.—Brooks v. 
Long, Civ.App., 199 S.W. 510. 

(4) Propriety of award of exem¬ 
plary damages has been recognized. 
—National Finance Co. v. Pregia, 
Civ.App., 78 S.W.2d 1081—National 
Finance Go. v. Abernathy, Civ.App., 
66 S.W.2d 358, error dismissed— 
Smith V. daggers, Civ.App., 16 S. 
W,2d 969, error dismissed. 

88. IxL Texas 

(1) The rule stated in the text 
has been announced.—National Fi¬ 
nance Co. V. Pregia, Civ.App., 78 S. 
W’'.2d 1081. 

(2) It seems, however, that recov¬ 
ery of exemplary damages for the 
tort may be had, on due pleading 
and proof, in an action in which 
damages are also sought for the 
breach of contract.—Hooks v. Fitz- 
enrieter, 13 S.W. 230, 76 Tex. 277 
—17 C.J. p 977 note 37. 

(3) There have been some gener¬ 
al statements which apparently rec¬ 
ognized the propriety of the award 
of exemplary damages for breach of 
contract, as, for example, a state¬ 
ment that exemplary damages may 
be recovered for breach of contract 
brought about in an oppressive man¬ 
ner, accompanied by malice.—Na¬ 
tional Finance Co. v. Abernathy, Civ. 
App,, 66 S.W.2d 358, error disnaissed. 


(4) Also a statement that the 
breach may be accompanied by such 
malicious and oppressive conduct 
as to subject the wrongdoer not 
only to actual but also to exem¬ 
plary damages.—Scheps v. Giles, 
Civ.App., 222 S.W. 34S. 

90. Miss.—American Ry. Express 

Co. V. Bailey, 107 So. 761, 3 42 

Miss. 622. 

Tex.—Gibson v. St. Anthony Hotel, 
Civ.App., 198 S.W. 412. 

91. Ohio.—Ketcham v. Miller, 136 
N.B. 145, 104 Ohio St. 372. 

17 C.J. p 977 note 39. 

Ejection, of passenger by carrier’s 
employee 

Ky.—Lexington, etc., R, Co. v. Ly¬ 
ons, 46 S.W. 209, 104 Ky. 23, 20 
Ky.L. 516. 

N.Y,—Moon V. Interurban St. R. Co., 
85 N.Y.S. 363. 

Waiver of tort 

Where owner of land waived tort 
committed by trespass upon land 
and removal of timber, and brought 
suit for damages upon implied con¬ 
tract for value of staves made from 
timber wrongfully cut from land, 
punitive damages may not be re¬ 
covered.—^Fordson Coal Co. v. Ken¬ 
tucky River Coal Corporation, C.C. 
A.Ky-, 69 F.2d 131. 

92. S.C.—Davis & Clanton v. C. I. 
T. Corporation. 2 S.E.2d 382, 190 
S.C. 151—Stevenson v. B. B. Kirk¬ 
land Seed Co.. 180 S.E. 197, 176 S. 
C. 345—^Lilienthal v. South Caro¬ 
lina Public Service Co., 177 S.E. 
98, 174 S.C. 177—Sullivan v. Cal¬ 
houn, 108 S.E. 189, 117 S.C. 137— 
Welborn v. Dixon, 49 S.E. 232, 70 
S.C. 108, 3 Ann.Cas. 407. 

93. S.C.—Calder v. Commercial Cas¬ 
ualty Ins. Co., 188 S.E. 864, 182 
S.C. 240—Pack v. Metropolitan 
Life Insurance Co., 182 S.E. 747, 
178 S.C. 272—^Welch v. Missouri 
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state Life Ins. Co.. ISO S.E. 4-S7, 

176 S.C. 494—Wiliiamw v. Metro¬ 
politan Life Ins. Co., 17€ S.E. 340, 
173 S.C. 44S—Jordan v. Equitable 
Life Assurance Society, 109 S.E. 
673, 170 S.C. 19—Reaves v. West¬ 
ern Union Telegraph Co., 96 S.E. 
295, 110 S.C. 233. 

17 C.J. p 977 note 34. 

94. S.C.—Branham v, Wilson, 108 
S.E. 417, ISS S.C. 1—Hall v. Gen¬ 
eral Exchange Ins. Corporation of 
New York, 169 S.E. 78, 169 S.C. 
3S4—Holland v. Spartanburg Her¬ 
ald-Journal Co., 165 S.E. 203, 166 
S.C. 454, 84 A.L.R. 1336—Timmons 
V. Williams 'Wood Products Corpo¬ 
ration, 162 S.E. 329, 164 S.C. 361. 

17 C.J. p 977 note 34. 

Mere violation of contract will not 
support allegation of fraud.—Calder 
V. Commercial Casualty Ins. Co., 18S 
S.E. 864, 182 S.C. 240—Welch v. Mis¬ 
souri State Life Ins. Co., 189 S.E. 
447, 176 S.C. 494—^Williams v. Metro¬ 
politan Life Ins. Co., 176 S.E. 340, 
173 S.C. 448. 

Willful, malicious, or fraudulent 
intent in breach of contract does not 
permit allowance of punitive dam¬ 
ages where the breach was not ac¬ 
companied by any fraudulent act— 
Sadler v. Pennsylvania Refining Co„ 
D.C.S.C., 31 F.Supp. 1, considering 
law of South Carolina- 

95. U.S.—Sadler v. Pennsylvania 
Refining Co., supra. 

S.C.—Calder v. Commercial Casualty 
Ins. Co., 188 S.E. 864, 182 S.C. 
240—Sturkle v. Commonwealth 
Life Ins. Co. of Louisville, Ky., 
185 S.E. 541, 180 S.C. 177—Welch 
V. Missouri State Life Ins. Co., 
ISO S.E. 447, 176 S.C. 494—Wil¬ 
liams V. Metropolitan Life Ins. Co., 
176 S.E. 340. 173 S.C. 448—Holland 
V. Spartanburg Herald-Journal Co., 
165 S.E. 203, 166 S.C. 454, 84 A. 
L.R. 1336. 

96 . Tex.—Oklahoma P. Ins. Co, v. 
i Ross, Civ.App., 170 S.W. 1062. 
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K Injuries to person 
c. Injuries to property 

a, Cxeaeral Considerations 

In jurisdictions In which exemplary damages are re¬ 
coverable, they are recoverable in actions for a tort where ' 
the essential aggravating circumstances enter into the 
commission of the tort. | 

In jurisdictions in which the doctrine of exempla- ! 
ry damages is recognized, such damages are recov- | 
erable where the essential aggravating circumstanc¬ 
es enter into the commission of the tort for which 
the action is brought,^* even though the tort is one 
of omission,such aggravating circumstances be¬ 
ing considered in detail infra § 123. 

“b. Injuries to Person 

In jurisdictions in which exemplary damages are re¬ 
coverable, they are recoverable in an action for a tort to 
the person where the essential aggravating circumstances 
entered into the commission of the tort. 

While the rule in some jurisdictions denying the 


right to recover exemplary or punitive damages, set 
forth supra § 117, applies in actions for injuries to 
the person,®^^ in jurisdictions in which exemplary 
or punitive damages arc recoverable, there may be 
a recovery of exemplary damages for torts to the 
person where one or more of the necessary ele¬ 
ments are attendant upon the commission of the 
wrong.^ As to exemplary damages in actions for 
death by wrongful act see the C.J.S, title Death § 
97, also 17 CJ. p 1321 note 41-p 1322 note 54. 

c. Injuries to Property 

Exemplary damages may be awarded in a proper 
case in an action for wrongful injury to property. 

The question whether exemplary damages will be 
allowed in actions for injuries to property depends 
upon the nature of the injury complained of. They 
will be allowed only where such injury is attended 
by circumstances of willful fraud, malice, or gross 
negligence.- 

Persomlty. There may be a recovery of exem- 


97. U.S.—Bay v. Woodworth, ilass., 
13 How. 3G3, 14 KEd. 181—Greene 
V. Kelthley, C.C.A.Xeb., 86 F.2d 
23S. 240, citing Corpus Juris— 

Young V. Main, C.C.A.Iowa. 72 F. 
2d 640, 643, citing Corpus Juris. 
Fla.—Florida East Coast Ry. Co. v. 
McRoberts, 149 So. 621, 111 Pia. 
278, 94 A.L.R. 376. 

Wis.—Meshane v. Second St. Co., 222 
N.W. 320. 321, 197 Wis. 3S2, citing 
Corpus Juiis. 

17 C.J. p 977 note 41, p 979 note 42. 
“Tort” defined 

In recognizing the above rule, the 
court defined a “tort’’ as the breach 
of a duty declared by law.—^Porter 
Coal Co. Y. Bavis, 165 So. 93. 96. 231 
Alau 359. 

Action one in tort 

Action by check weighman, select¬ 
ed by miners, against coal company 
which had prevented plaintiff from 
inspecting or weighing coal as per¬ 
mitted by statute was action in tort, 
in which punitive damages might be 
recovered,—Porter Coal Co. v. Bavis, 
supra- 

inducing breach of contract 

In. an action for wrongfully in¬ 
ducing a breach of contract, ex¬ 
emplary damages may be awarded 
where the requisite aggravating cir¬ 
cumstances are present. 

Ind.—Wade v. Culp. App., 23 X.E.2d 
615- 

Tex.—Bay v. Hunnlcut, Civ.App., 160 
S.W. 134. 

Wrongful alteration and premature 
presentation of check 

The propriety of an award of puni¬ 
tive damages was recognized in an 
action against the payee of a post¬ 
dated check based on his alteration 
of date on such check, and making 


premature presentation resulting in 
injury to drawer’s credit.—St. 
Charles Mercantile Co. v. Armour & 
Co., lo3 S E. 4 < 3, lo6 S.C. 39 <• 

Award not justified 

In married woman's suit against 
defendant for insulting and threat¬ 
ening her with indecent language 
and proposals, award of punitive 
damages for wife was not justified. 
—Erw'in v. Milligan, 67 S.W.2d 592, 
1S8 Ark. 65S- 
In Colorado 

(1) The propriety of an award of 
exemplary damages depends on the 
statutory provision that “in all civil 
actions in which damages shall be 
assessed by a jury for a wrong done 
to the person, or to personal or real 
property, and the injury complained 
of shall have been attended by cir¬ 
cumstances of fraud, malice or in¬ 
sult, or a wanton and reckless dis¬ 
regard of the injured party’s rights 
and feelings, such jury may, in ad¬ 
dition to the actual damages sus¬ 
tained by such party, award him rea¬ 
sonable exemplary damages."—Rey- 
her V. Mayne, 10 F.2d 1109, 90 Colo. 
586—17 C.J, p 977 note 41 [a] (1). 

(2> Before the enactment of this 
statute exemplary damages had been 
denied, although there seems to have 
been some little conflict between the 
cases as to whether such damages 
were wholly excluded or only where 
defendant’s act was punishable crim¬ 
inally.—Hewlett V. Tuttle, 24 P. 921, 
15 Colo. 454—Republican Pub. Co. v. 
Mosman, 24 P. 1051, 15 Colo. 399—17 
C.J. p 977 note 41 [a] (2), (3), 

In Ceorgia the rule stated in the 
text has been recognized, reference 
being frequently made to the ap¬ 
plicable statute.—^Western & A. R. 
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Co. V. Ledbetter, 25 S.E. 663, 99 Ga. 
318—17 C.J. p 977 note 41 [bj. 

In New Hampshire 

(1) Damages as a punishment are 
not recoverable.—^Kimball vt. Holmes, 
60 N.H. 163—Bixby v. Dunlap. 56 N. 

H. 456—17 C.J. p 977 note 41 [cl 

( 1 ). 

(2) In earlier case the propriety 
of an award of exemplary damages 
was recognized.—Evans v. Foss, 49 
N.H. 490—17 C.J. p 977 note 41 [ej 
( 2 ). 

98 . Ala.—Porter Coal Co. r. Bavis, 
165 So. 93, 231 Ala. 359. 

17 C.J. p 977 note 41, p 979 note 
42. 

99. La.—^Burt v. Shreveport Ry. Co., 
76 So. 723, 142 La. 308. 

I. N.J.—^Tricoli v. Centalanza, 126 
A. 214, 100 N.J.Law 231, affirmed 
129 A. 923, 101 N.J.Law 570. 

N.Y.—Conners v. Walsh, 30- N.E. 59, 
131 N.Y. 590. 

Wis.—Brown v. Swineford, 44 Wis. 

282, 28 Am.R. 582. 

17 C-J. p 979 note 44. 

2. Idaho.—Gunnell v. Largilliere Co. 
Bankers, 269 P. 412, 415, 46 Idaho 
551, quoting Corpus Juris. 

17 C.J. p 980 note 45, 

Injury to business 

(1) Malicious and unauthorized in¬ 
jury to a person’s business is ground 
for imposition of punitive damages. 
—Bngleman v. Caldwell & Jones, 47 
S.W.2d 971, 243 Ky. 23—17 C.J. p 980 
note 46 [a] (3). 

(2) Like rule applies to willful 
and unauthorized destruction of a 
person’s business.—Anchor Co. v. 
Adams, 124 S.E. 438, 139 Va. 388. 
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|)iary damages for a destruction of, an injury to. 
or a trespass upon personal property where the es¬ 
sential circumstances of aggravation entered intr^ 
the commission of the tort^ There is authority for 
the view that it is not material to the application of 
the rule whether the action is for the value of the 
property or for the recovery of the property itself.^ 

In actions for the recovery of personal property 
and damages for the tort, the fact that plaintiff has 
obtained possession of the property pending suit 
does not affect the question of exemplary damages.^ 

Realty. Vindictive or exemplary damages will 
not be given where the injury complained of is con¬ 
nected with real property, in the absence of the ex¬ 
istence of the essential circumstances of aggrava¬ 
tion.® Where, however, the wrongful act com¬ 
plained of is accompanied by the essential circum¬ 
stances of aggravation, exemplary damages may be 
recovered.*^ As to the recovery of exemplary dam¬ 
ages in actions for trespasses on real property in 
general see the C.J.S. title Trespass § 112, also 63 
C.J. p 1043 note 84-p 1047 note 48; and in actions 
for trespasses on burial lots or burial grounds see 
Cemeteries § 36 f. 

I 122. - Acts Punishable as Crimes 

The fact that the act on which an action is based 
is punishable criminaily does not of itself authorize the 
recovery of exemplary damages, and in many, but not 
ah, jurisdictions such fact does not prevent the recovery 
of such damages. 

While it has been stated that the violation of a 
criminal law, which results in any actual damage to 
a person, is a sufficient foundation for punitive dam¬ 


ages.^ in genera! the fact that an act for which a 
recovery of damages is sought is punishable crim¬ 
inally will not alone authorize a recoi'cry of exem¬ 
plary damages,'* nor, according to the more gener¬ 
ally accepted rule, will such fact bar a recovery of 
such damages.^^* Thus there may be a recovery in 
exemplary damages, although defendant has been 
convicted and fned or otherwise punished in a crim¬ 
inal prosecution for the same offense.^ ^ The fact 
that, in a civil action founded on a criminal act, the 
guilty party has been compelled to pay exemplary 
damages to the party injured on account of the act 
will not bar prosecution in a criminal proceeding 
for the same act.^- Even though the criminal ac¬ 
tion and the civil suit are pending at the same time, 
in which the same party is prosecutor and plaintiff 
respectively, the law will not compel an election be¬ 
tween the two proceedings;^® nor will the court 
stay proceedings in the civil action to govern itself 
by the event of a pending criminal prosecution.^^ 
In some jurisdictions, however, punitive damages 
are denied absolutely where the act complained of 
is punishable as a crime.^® 

As t# mitigation of damages because of punish¬ 
ment inflicted for criminal offense see infra § 127. 
Pendency of, or recovery in, civil proceedings as 
precluding criminal prosecution in general see Crim¬ 
inal Law § 50. 

While there is authority for the view that the 
award of exemplary damages for an act which ^con¬ 
stitutes a criminal offense is objectionable on the 
ground that it would or might subject defendant to 
punishment twice for the same offense,^® the view 


3. ISr.J.—Hintz V. Roberts, 121 A. 
711, 98 N.J.Law 768—^Dreimuller 
V. Rogow, 107 A. 144, 98 N.J. 
Law 1. 

N.C.—Chappell v. Ellis, 31 S.E. 709, 
123 N.C. 2i9. 68 Am.S.R. 822. 

Pa.—Stone v. C. I. T. Corporation, 184 
A. 674, 678, 122 Pa.Super. 71. cit¬ 
ing Corpus Juris. 

Tex.—Steinberg v. Morgan, Civ.App., 
300 S.W. 253, 256. citing Corpus 
Juris- 

17 C.J. p 9S0 note 46. 

4. Tex,—Steinberg v. Morgan, su¬ 
pra, 

17 C.J. p 980 note 47. 

5. Cal.—^Arzaga v. Villalba, 24 P. 
656. 85 Cal. 191. 

a III.—Stillwell V. Barnett, 60 Ill. 
210 . 

N.J.—Druskin v. T. A. Gillespie Co., 
164 A. 897, 11 N.J.Misc. 42. 

17 C.J. p 980 note 49, p 981 note 61- 

7. U.S.^—Day v. Woodworth, Mass., 
13 How. 363, 14 L.Ed. 181. 

17 C.J. p 981 notes 50-54. 


Invasiou of private home or resi¬ 
dence 

Del.—Bonsall v. McKay, 6 Del. 520. 
Ill.—Singer Mfg. Co. v. Holdfodt. 86 
Ill. 455. 29 Am-R. 43. 

Tex.—Loftus V. Maxey, 11 S.W. 272, 
73 Tex 242. 

Bestructiou of oruameutal trees 
Tenn.—Cumberland Tel., etc., Co, v. 
Poston, 30 S.W. 1040, Tenn. 
396. 

17 C.J. p 981 note 54. See also 17 
C.J. p 981 note 51 [a], 

8. S-C.—St. Charles Mercantile Co. 
v. Armour & Co., 153 S.E. 473, 156 
S.C. 397. 

9. Cal.—Badostain v. Grazide, 47 
P. IIS, 115 Cal. 425. 

Minn.—^Muenkel v. Muenkel, 173 N. 
W. 184, 143 Minn. 29. 

la Minn.—-Muenkel v. Muenkel, 173 
N.W. 184, 186, 14a Minn. 29, citing 
Corpus Juiis- 

17 C.J. p 981 note 56, p 982 notes 
61, 62. 


11. Cal.—Bundy v, Maginess, 18 P. 
668, 76 Cal. 532. 

Pa.—^Wirsing v. Smith, 70 A. 906, 
223 Pa. 8. 

17 C.J. p 982 notes 57, 61, 62. 

12- Pa.—Foster v. Commonwealth, 
8 Watts & S. 77. 

Vt.—Hoadley v. Watson, 45 Vt. 289, 
12 Am.R. 197. 

13. N.Y.—Cook V. Ellis» 6 Hill 466, 
41 Am.D. 757. 

14. N.T.—Cook v. Ellis, supra. 

15- Ind,—Skufakiss v. Duray, 154 
N.E. 289, 85 Ind.App. 426. ‘ 

17 C.J. p 982 note 63. See also 17 
C.J. p 977 note 41 [aj (2). 
jOamages allowable as not within 
rule 

Ind.—Stewart v. Maddox, 63 Ind. 51. 
17 C.J. p 982 note 63 [a]. 

1®. Ind.—^Koerner v. Oberly„ 56 Ind. 

284—Skufakiss v- Duray, 154 N. 

: E. 289, 85 Ind.App. 426. 
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has been taken that the award of exemplary dam¬ 
ages fur such an act does not subject defendant to 
a double punishment within the common-law rule or 
constitutional provisions against double punish¬ 
ment.^'^ The liability to both criminal punishment 
and such damages as the jury may impose in a civil 
suit is merely the preordained consequence of any 
act that is criminal and also creates a civil liabili- 
tyd^ As the rule has been well stated, the judg¬ 
ment for the criminal offense is for the wrong done 
to the public; the judgment for the tort, including 
the punitive damages, is for the offense against the 
private sufferer.^^ As to whether an award of ex¬ 
emplary or punitive damages for a tort which is 
also punishable as a criminal offense constitutes vi¬ 
olation of constitutional provisions as to double 
jeopardy see Criminal Law § 240. 

§ 123. Grounds for Award 

a. General considerations 

b. Malice, wantonness, willfulness, and 

oppression in general 

c. Act merely unlawful 

d. Act forcibly or violently done 

e. Good faith, exercise or pretended ex¬ 

ercise of right, and advice of coun¬ 
sel 


f. Negligence 

g. Fraud 

a. C3-eneral Considerations 

Exemplary damages are recoverable when, and only 
when, the wrongful act or conduct complained of is 
accompanied by certain aggravating circumstances. 

Whether or not punitive damages should be as¬ 
sessed depends largely on the circumstances of each 
individual case, the relationship between the parties, 
and the duties owed by each.^o in general exempla¬ 
ry damages are recoverable when^l and only when^s 
the wrongful act or the conduct complained of is 
accompanied or attended by certain aggravating cir¬ 
cumstances, such as malice, wantonness, willfulness, 
oppression, gross negligence, or fraud, as considered 
in detail in the following subdivisions. Any one of 
the proper severable grounds or requisites will war¬ 
rant the giving of punitive damages. There need 
not be a concurrence of several.^^ Where one or 
more of the requisite elements exist, the rule as to 
exemplary damages is the same in trespass and in 
case.24 

The motive and intent with which a wrongful act 
is done are in general to be considered in determin¬ 
ing whether exemplary damages will be awarded, 
and it has been announced broadly that the test is 


17. Iowa.—Hendrickson v. Kings¬ 
bury, 21 low^a 370. 

17 C.J. p 9S2 notes 64, 67. 

IS. Vt.—Hoadley v. Watson, 45 Vt. 
2S9, 12 Am.R. 197. 

19. Wis.—Brown v. Swineford, 44 
Wis. 282, 28 Am.R. 582. 

17 C.J. P 982 note 66. 

20. S.C.—Eaddy v. Greensboro-Pay- 
etteville Bus Lines, 5 S.E.2d 281, 
101 S.C. 538. 

21. U.S.—-Walsh V. Segale, C.C.A. 
Vt. 70 P.2d 608. 

Ala-—^Norton v. Bumpus, 127 So. 907, 
221 Ala. 167. 

Del.—Robinson v. Burton, 5 Del. 
335. 

III.—Eshelman v, Rawalt, 131 N.E. 

675, 298 Ill. 192, 16 A.L.R. 1311. 
Mont.—Hageman v. Arnold, 254 P. 
1070, 79 Mont. 91. 

Isr.C. —Holmes v. Atlantic Coast Line 
R. Co., 106 S.E. 567, 18l N.C. 497. 
Wis.—Lamb v. Stone, 70 N.W. 72, 95 
Wis. 254. 

17 C.J- p 977 note 41. 

22. D.C.—Ballard v. Spruill, 74 P. 

2d 464. 64 App.D.C. 60. 

Ill.—Eshelman v. Rawalt, 131 N.E. 

675, 298 Ill. 192, 16 A.L.R. 1311. 
Ky.—Drane v- Graves, 88 S.W.2d 
927, 261 Ky. 787. 

N.C.—Smith v. Myers, 125 S.E. 178, 
188 N.C. 551—Blow v. Joyner, 72 
S.E. 319, 156 N.C. 140—Ammons 


' V. Southern R. Co., 52 S.E. 731, 140 
N.C. 196. 

S.D.—^Woodring v. Winner Nat. 

Bank, 227 N.W. 438, 56 S.D. 43. 
Tenn.—^Walgreen Co. v. Walton, 64 
S.W.2d 44, 16 Tenn.App. 213. 

17 C.J. p 974 note 27, p 976 note 
28, p 980 note 45. 

Extreme aggravation. 

Even in a tort case, except per¬ 
haps where the complaint sets, out 
circumstances of extreme aggra¬ 
vation, punitive damages are not 
allowable.—Minick v. Associates Inv. 
Co., 110 F.2d 267, 71 App.D.C. 367. 

23. Ill.—Drohn v. Brewer, 77 Ill. 

280. 

Tex.—Cole v. Tucker, 6 Tex. 266. 

17 C.J. p 983 note 74. 

In South Carolina 

(1) It seems that all grounds for 

exemplary damages need not exist 
in order to justify an award.—Lit¬ 
tle V. Henry, 93 S.E. 1008, 108 S.C. 
230—Samuels v. Richmond <& D. R. 
Co., 14 S.E. 943, 35 S.C. 493, 28 Am. 
S.R. 883. i 

(2) The view has been taken, how¬ 
ever, that each of the elements of 
willfulness, wantonness, reckless¬ 
ness, and utter disregard of the 
rights of the other person creates 
the same liability,. and that an in¬ 
struction requiring the concurrence 
of these elements in order to au¬ 
thorize punitive damages is not open 
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to the objection that the existence 
of any one of the elements is suffi¬ 
cient.—Tucker v. Southern R. Co., 55 
S.E. 154, 75 S.C. 85. 

Under statute defining requisites 
Colo.—Clark v. Smith, 250 F. 385, 80 
Colo. 227. 

17 C.J. p 983 note 74 [a], 

24, Ala.—^Norton v. Bumpus, 127 So. 

907, 221 Ala. 167. 

’17 C.J. p 983 note 75. 

.25. Ala.—Sparks v. McCreary, 47 
So. 332, 156 Ala. 382, 22 L.R.A., 
N.S., 1224. 

Or.—Gill V. Selling, 267 P. 812, 125 
Or. 587, 58 A.L.R. 1556, affirmed 
270 P. 411, 126 Or. 584, 58 A.L.R. 
1556. ^ 

Necessity for bad motive 

(1) Right to award exemplary 
damages primarily rests on the sin¬ 
gle ground of wrongful motive.— 
Hintz V. Roberts, 121 A. 711, 98 N. 
J.Law 768—Weir v. McEwan, 109 A. 
355, 94 N.J.Law 92—Dreimuller v. 
Rogow, 107 A. 144, 93 N.J.Law 1— 
Haines v. Schultz, 14 A. 488, 50 
N.J.Law 481—Eatley v. Mayer, 154 
A. 10, 9 N.ir.Misc. 918, affirmed 158 
A. 4X1, 10 N.J.Misc. 219. 

(2) As a rule the wrongful act 
must be accompanied by a bad mo¬ 
tive in order to authorize the award 
of exemplary damages.—Walgreen 
Co. V. Walton..64 S.W.2d 44, 16 Tenn. 
App. 213. 
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the intent with which the act complained of was 
committed.^^ So in general a guilty intent or its 
equivalent on the part of defendant is essential to 
charge him with exemplary or punitive damages,-” 
By the terms of some statutes the aggravating cir¬ 
cumstances which authorize an award may exist in 
the act, as well as in the intention, 

While in general an award is permissible where 
the personal intent to injure is shown,evil 
thoughts or acts, barren of result, are not a suffi¬ 
cient basis of an award.^® 

In general, in order to authorize an award, the 
wrongdoer must know when he commits the act 
that it is wrongfui^^ or there must be such reck¬ 
lessness that conscious WTongdoing is necessarily 
implied, 32 and he must do the act intentionally with¬ 
out just cause or excuse.^^ Willful and intentional 


miscomliict is not essential limvever, where a stat¬ 
ute auth^frizes an award because aggravating cir- 
ciimstance^ existing either in the act or in the inten¬ 
tion. ^ 

The doctrine of exemplary damages has !)eeii sai<l 
to involve rather the extent of the injury intended 
than that which was really indicted/"^*” and to depend 
on circumstances manifesting nif>ral turpitude or 
atrocity in defendant's conducted® the damages to 
be increased according to the degree of malice by 
which the evidence shfiws defendant to have been 
actuated, as shown infra § 126. 

A person cannot consent to an invasion of his 
rights and then claim punitive damages. 

Provocation. In some cases provocation may he 
sufficient to prevent an award of exemplary dam- 

ages.3® 


26. N.J.—Weir v. McBwan, 109 A. 

S55, 94 N.J.Law 92—Eatley v. 

Mayer, 154 A. 10, 9 N.J.Misc. 918, 
affirmed 158 A. 411, 10 N.J.Misc. 
219. 

27. Mont.—Cashin v. Northern Pac, 
Ry. Co.. 28 P.2d 862. 869, 96 Mont. 
92. quoting Corpus Juris—Luther 
V. Lee, 204 P. 365. 367, 62 Mont. 
174, citing Corpus Juris. 

Or.—Martin v. Cambas, 293 P- 601, 
603, 134 Or. 257, quoting- Corpus 
Juris. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

17 C.J. p 983 note 76. 

“Intent” defined 

“The intent which is "essentia? is 
defined within our definition of 
‘malice’ which imports *a wish to 
vex, annoy, or injure another person, 
or an intent to do a wrongful act, 
established either by proof or pre¬ 
sumption of law.’ Section 10713, 
subd. 4, Rev.Codes 1921.”—Cashin v. 
Northern Pac. Ry. Co., 28 P.2d 862, 
869, 96 Mont. 92. 

Other statements 

Exemplary damages are allowable 
only in cases where the animus 
malus is made to appear satisfac¬ 
torily, and such damages are in¬ 
flicted by way of penalty for evil in¬ 
tent.—Fidelity Appraisal Co. v. Fed¬ 
eral Appraisal Co., 18 P.2d 950, 217 
Cal. 307. 

£vll intent or its equivalent 

(1) Act constituting cause of ac¬ 
tion must have been actuated or 
accompanied by some evil intent or 
must have been the result of mat¬ 
ters which are deemed the equiva¬ 
lent of such intent. 

Okl.—Schuman v. Chatman, 86 P.2d 
615, 184 Okl. 224—Pure Oil Co. v. 
Quarles. 82 F.2d 970, 183 Okl. 418 
—^Keener Oil & Gas Co. v. Stewart, 
45 P.2d 121, 172 Okl. 143—Federal 

25 C.J.S.—46 


Nat. Bank v. McDonald, 263 P. 
105, 129 Okl. 75 —^Aaronson v. Pey¬ 
ton, 236 P. 586, 110 Okl. 114— 
Firebaugh v. Gunther, 233 P. 460, 
106 Okl. 131—Haskell Nat. Bank v. 
Stewart, 1S4 P. 463, 76 Okl. oS. 
Tex.—Connor v. Sewell, 38 S.W. S5, 
90 Tex. 275—Bassham v. Evans, 
Civ.App., 216 S.W. 446. 

17 C.J. p 988 note 22. 

(2) Defendant must have known 
that the act complained of was 
wrong and must have done it in¬ 
tending to inflict injury, or it must 
have been done under such circum¬ 
stances that the law -would imply 
the evil intent.—Spitzengel v. 
Greenlease Motor Car Co., Mo.App., 
136 S.W.2d 100—Summers v. Keller, 
133 S.W. 1180, 152 Mo.App. 626, 
modified on other grounds Keller v. 
Summers, 171 S.W. 336, 262 Mo. 324, 
Season to helieve act -wroug-ful 

It has been stated broadly that in 
order to authorize an aw'ard of ex¬ 
emplary damages there must be a 
purpose or intent to harass, oppress, 
or injure another, and the fact that 
defendant had good reason to believe 
that his act was wrongful is not of 
itself sufficient.—Inman v. Ball, 22 
N.W. 666, 65 Iowa 543. 

28. Ga,—Investment Securities Cor¬ 
poration V. Cole, 199 S.E. 126, 1S6 
Ga. 809, affirming 194 S.E. 411, 57 
Ga-App. 97. 

20. N.J.—Hintz v. Roberts, 121 A. 

711, 98 N.J.Law 768—Weir v. Mc- 
Ewan, 109 A. 355, 94 N.J.Law 92— 
Dreimuller v. Rogow, 107 A. 14^, 
93 N.J.Law 1. 

30. Evil though-fcs or acts, barren 
of resulti are not the subject of ex¬ 
emplary damages.—Mother Cobb’s 
Chicken Turnovers v. Fox, 73 P.2d 
1185, 10 CaI2d 203. 
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31. Mo.—Patrick v. Employers Mut. 

Liability Ins. Co„ US S.\V.2d 116, 
233 Mo.App. 251—Hall v. St. 
Louis-San Francisco Ry. Co., 2& 
S.\V.2d 6^7, 224 Mo App. 431— 

B^an v. Branson, 266 743, 217 

Mo.App. 399. 

32. Mo.—Bean v. Branson, supra. 

33. Mo.—Patrick v. Employers Mut. 
Liability Ins. Co., lU S.\V.2d 116, 
233 Mo..4pp. 251—DeSalme v. Un¬ 
ion Electric Light Power Co., 
102 S,W.2d 779, 232 Mo.App. 24S— 
Hall V. St Lou 2 S-San Francisco 
Ry. Co., 28 S.W.2d 687, 221 Mo. 
App. 431. 

34. WiMfal and intentional miscon¬ 
duct not essential 

Ga.—Rutland v. Dean, 5 S,E2d 601, 
60 Ga.App, 896—Battle v. Kil- 
crease, 189 S.E. 573, 54 Ga.App. 
SOS. 

35. HI.—Hildreth v-. Hancock, 55 
Ill.App. 572, affirmed 41 N.B. 155, 
156 Ill. 618. 

N.C.—Gilreath v. Allen, 32 N.C, 67. 
Or.—Martin v. Cambas, 293 P. 601, 
603, 134 Or, 257, citing Corpus Ju¬ 
ris. 

36. U.S.—Day v. Woodworth, Mass., 
13 How. 363, 14 L.Ed. 181. 

Or.—Martin v. Cambas, 2S3 P. 601, 
603, 134 Or. 257, citing Corpus Ju¬ 
ris. 

The turpitude of defendant’s con¬ 
duct is alone considered.—Stepp v. 
I Black, 14 Tenn.App. 153. 

37. Ill.—Farwel! v. Warren, 70 111 
28—Mansur-Tebbetts Impl. Co. v. 
Smith, 65 lil.App. 319. 

17 C.J. p 985 note 6. 

3S. Ark.—^Ward v. Blackwood, 41 
Ark. 295, 48 Am.R. 41. 

17 C.J. p 997 note 26. 
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b. Malice, Wantonness, Willfulness, and Op¬ 
pression in General 

Wrongful conduct which Is affected by malice, wan- 
tortnessy willfuinessj or oppression may in general be the 
basis for an award of exemplary damages. 


Malice or a wrong motive actuating defendant in 
the injury complained of is a ground for an award 
of exemplary damages. According to some cases 
such damages are allowed only where defendant was 


39, Ala.— P(-nnty v. Warrrn, 115 Po. 
16, 217 Ala, 120—Birmingham Wa¬ 
terworks Co. V. DaviS, 77 iSo. S27, 
16 Ala.Ar>P. 353. 

Ky. —Eni^Ieman v, Caldwell & Jones, 
47 S.W.Zd 971, 2 43 Ky. 23. 

Mo.—State ex rel. St. Joseph Belt 
Ky. Co. V. Shain, 108 S.W.2d 251. 
341 Mo. 733, quashlnir certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d D33, 232 Mo.App. 575. 
N.J.—Khmne v. Fay, 168 A. 72 4, 111 
N.J.Law 553—Hints v. Roberts, 
121 A, 711, 98 N.J.Law 76S—Brei- 
miiller v. Koi?ow, 107 A. 144, 73 j 
N.J.Law l—Wendelken v. Stone. 86 
A. 376, 88 N.J.Law 267—Eatley 
Mayer, 154 A. 10, 9 N.J.Misc, 918, 
affirmed 158 A, 411, 10 N.J.Misc. 
210 . 

2Sr.Y.—Trlmbl'C v. New Tork Life Ins. 
Co., 255 N.T.S. 292, 234 App.Div. 
427~»Pickle y. Page, 233 N.Y.S. 461, 
225 App.I>iv, 454, affirmed 160 
N.E. 650, 252 N.Y. 474, 72 A.L.R. 
842. 

Tenn,—Stepp v. Black, 14 Tenn.App. 
153. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, 70 S.W.2d 413, 415, 
123 Tex. 157, citing Corpus Juris, 
and affirming, Civ.App., 45 S.W.2d 
671—Steinberg v. Morgan, Civ. 
App., 300 S.W. 253. 

17 C.J- p 983 note 77. 

Award permissi'ble when wrong conu 
plaiuod of is: 

(1) Flagrant.—Clark v. Bales, IS 
Ark, 452. 

<2> Malicious, wanton, or willful 
Me.-—Allen v. Rossi. 146 A. 692, 
12S Me. 201. 

Minn.—Kirschbaum v. Lowrey, 206 
N.W. 171, 165 Minn. 233. 

<3) Wanton, malicious, or reckless. 
—Great Atlantic & Pacific Tea Co, v. 
Smith, 136 S.W.2d 758, 2S1 Ky. 583. 

(4) Wanton or malicious.—Norton 
T. Bumpus, 127 So. 907, 221 Ala. 
167. 

(5) WlilfuL—Horton v. Carolina 
Coach Co., 5 S.E.2d 828, 216 N.C. 
567. 

(6) Willful and Intentional.—-Ha- 
dad V. Lockeby, 169 So. 691, 176 Miss. 
€60—Teche Lines v. Pope, 166 So. 
539, 176 Miss. 539. 

(7) Willful and wanton.—Nosko 
V. O'Donnell, 260 Ill.App. 544—17 C. 
J. p 970 note 42 [c]. 

C8) Willful, wanton, and reckless. 
—Levine v. Trammell, Tex.Civ.App., 
41 S.Vv’.fd £3-1, error refused. 

(9) Willful, wanton, oppressive, or 
malicious.—'State ex rel. United Fac¬ 
tories V. Hostetter, 126 S.W.2d 1173, 


344 Md. nS6. quashing certiorari 
United Fnctcr.es v. Brigham, App., 
117 S.W.2d 662. 

Award permissiblo where wroug 
committed 

(1) Mai.ciously and w-antonly.— 
Petit V. Colmary, 55 A 344, 20 Bel. 
265. 

(2) Maliciously and with a design 

to injure plaintiff.—Louisville Gas 
Co. V. Kentucky Heating Co., Ill 
S.W. 374, 132 Ky. 435, 33 Ky.L. 

912—17 C.J. p 9S3 note 77 [a]. 

(3) Mahciously, w^antonly, and 
recklessly.—Tripp v. American To¬ 
bacco Co., 137 S.E. S71, 193 N.C. 
S14.«_Pord McAnally. 109 S E. 91, 
IS 2 N.C. 419—Cotton v. Fisheries 
Products Co., 106 S.E. 4S7, 181 N. 
C, 151. 

(4) Recklessly or willfully and 
maliciously, vrith a design to op¬ 
press and injure plaintiff.—^Volta v. 
Blackmar, €4 N.Y. 440. 

(5) Wantonly, 

Me—Pike v. Billing, 48 Me. 539. 
Wyo.—^Wilson v. Hall, 244 F. 1002, 
34 Wyo. 465. 

(6) Wantonly, maliciously, or 
wickedly.—Gill v. Selling, 267 P. 
812. 125 Or. 5S7. 58 A.L.H. 1556. 
affirmed 270 P. 411, 126 Or. 584, 
58 A.L.R. 1556—17 C.J. P 979 note 
42 £d3 (1). 

(7) Wantonly, or oppressively, or 
with such malice as implies a spirit 
of mischief or criminal indifference 
to civil obligations.—Lake Shore & 
M. S. R. Co. V. Prentice. III., 13 S.Ct, 
261, 147 U.S. 101, 37 L.Ed. 97. 

(8) Willfully and maliciously.— 
McLaughlin v. Singer Sewdng Mach. 
Co., 75 Pa.Super. 533—Tyler v. Phil¬ 
adelphia Rits-Carlton Co., 75 Pa. 
Super. 353. 

(9) Willfully, In disregard of 
rights of plaintiff.—^Vicksburg & M. 
R. Co. V. Scanlon, 63 Miss. 413. 

(10) Willfully, maliciously, or op¬ 
pressively.—Mayo Hotel Co. v. Dan- 
ciger, 288 P. 309, 143 Okl. 196. 

(11) Willfully or maliciously.— 
Thompson v. Swank, 176 A. 211, 317 
Pa. 15S—^Adelman v. Rosenbaum, 3 
A.2d 15. 133 Pa.Super. 38$. 

(12) Willfully or wantonly.—Port¬ 
er Coal Co, V. Bavis, 165 So. 93, 231 
Ala. 359. 

Award permissible when wrong 
characterissd or affected by: 

(1) Cruelty with vindictiveness 
or malice.—Lamb v. Stone, 70 N.W. 
72, 00 Wis. 254. 

(2) Evil motive, actual malice, or 
oppz'ession.—Haycraft v* Adams, 24 


P.2d 1110, 82 Utah 347—Murphy v. 
Booth, 103 P. 768, 36 Utah 285. 

(3) Evil motive or actual malice. 
—Great Atlantic & Pacific Tea Co. 
V. Smith, 136 S.W.2d 759, 281 Ky. 
5S3. 

(4) Malice, oppression, insult, 
rudeness, mere caprice, or willful¬ 
ness.—Holmes v. Atlantic Coast 
Line R. Co.. 106 S.E. 567, 181 N.C. 
497. 

(5) Malice or oppression. 

Ala.—Porter Coal Co. v. Davis, 165 
So. 93, 231 Ala, 359. 

Pia.—^Winn & Lovett Grocery Co. v. 
Archer, 171 So. 214. 126 Fla. 308. 

(6) Malice or willful wrong.— 
Cole V. Tucker, 6 Tex. 266. 

(7) Malice, wantonness, or will¬ 
fulness.—Hargraves v. Ballou, 131 
A. 643, 47 R.I. 186. 

(8) Oppression, outrage, or reck¬ 
lessness.—McLaughlin v. Singer 
Sewing Mach. Co., 75 Pa.Super. 533 
—Tyler v. Philadelphia Ritz-Carl- 
ton Co., 75 Pa.Super. 353. 

(9) Recklessness and willfulness. 
—Dickson v. Inter-Carolinas, 159 S. 
E. 625, 161 S.C. 297. 

(10) Wantonness.—Standard En¬ 
gineering Co- V. Oriental Bulkhead 
& Improvement Co., N.C., 226 P. 193, 
141 C.C.A. 191. 

(11) Wantonness and reckless¬ 
ness.—Jennings v. Cooper, Mo.App., 
230 S.W. 325. 

(12) Willfulness, malice, oppres¬ 
sion, brutality, insult, recklessness, 
or gross fault—^Walsh v. Segale, C. 
aA.Vt., 70 F.2d 698. 

(13) Willfulness, wantonness, 

malice, or oppression.—Eshelman 
V. Rawalt, 131 N.E. 675, 298 Ill. 192, 
16 A.L.R. 1311. 

Other statements of grounds au¬ 
thorizing awards 

(1) Conduct constituting reckless 
disregard of rights of others.— 
Weeks v. Carolina Power & Light 
Co., 153 S.E. 119, 156 S.C. 158— 
Bailey v. Smith, 128 S.E. 423, 132 
S.C. 212. 

(2) Conduct indicating a wanton 
disregard of rights of adverse par¬ 
ty.—McGlone V. Stokes, 104 S.W.2d 
191, 193 Ark. 1008. 

(3) Doing act so recklessly as to 
imply a disregard of social obliga¬ 
tions. 

Or.—Hamerlynck v. Banfleld, 59 P. 
712, 36 Or. 436—Day v. Holland, 
15 P. 855, 15 Or. 464. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

(4) Doing of wrongful act with- 
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actuated by malice,^0 or at least there should be ei- i oppression, or fraud as is equivalent to malice.*^ 
ther malice or such gross negligence, wantonness, j According to other cases there need not be malice. 


out reasonable excuse and with wan¬ 
ton and willful disregard of rights 
of another, so as to warrant find¬ 
ing that the act was done malicious¬ 
ly.—National Bond & Investment 
Co. V. Whithorn. 123 S.W.2d 263, 276 
Ky. 204. 

(5) Reckless disregard of rights 
of others, intentional act done wuth 
purpose to do wrong to person af¬ 
fected not being' necessary.— Ander¬ 
son V. Atlantic Coast Line R. Co., 
184 S.E. 164, 179 S.C. 367, 104 A.L. 
R. 406. 

(6) Recklessness evidencing mal¬ 
ice or conscious disregard of the 
rights of others.—Galloway v. Gen¬ 
eral Motors Acceptance Corporation, 
C.C.A.S.C.. 106 F.2d 466. 

(7) Wanton and reckless disre¬ 
gard of consequences to others.— 
Stein V, Diamond Telephone Co., 146 
A. 737, 4 'W.W.Harr., Del., 185. 

(8) Wanton and reckless disre¬ 
gard of the rights of injured per¬ 
son.—Hintz V. Roberts, 121 A. 711, 
98 N.J.Law 768—Dreimuller v. Rog- 
ow, 107 A. 144, 93 N.J.Law 1—Eatley 
V. Mayer, 154 A. 10, 9 N.J.Misc. 918, 
affirmed 158 A, 411, 10 N.J.Misc. 219. 

(9) Willful and wanton disregard 
of rights of others.—Eatley v. May¬ 
er, supra. 

(10) Willful disregard of rights 
and sensibilities of others.—Missou¬ 
ri Pac. R, Co. V. Heard, 50 S.W.2d 
971, 185 Ark. 1055. 

Statute 

(1) Under some statutes exem¬ 
plary or punitive damages may be 
awarded where oppression, fraud, 
or malice are present. 

U.S.—Cherry-Burrell Co. v. Thatch¬ 
er, C.C.A.Mont., 107 P.2d 65. 

Cal.—Livesey v. Stock, 281 P. 70, 

208 Cal. 315. 

(2) Under such a statute a 
wrongful act performed in total 
disregard of plaintiff's rights may 
authorize an awards, of exemplary 
damages.—Firebaugli v. Gunther, 
233 P. 460, 106 Okl. 131- 

(3) Recklessness has been regard¬ 
ed as equivalent to evil intent so 
as to make the statute applicable.— 
Spencer v. Arnold, 4 P.2d 55, 152 
Okl. 109. 

(4) Where the acts complained of 
were done willfully and the result 
amounted to oppression, punitive 
damages may be awarded under 
Rev.Codes 1935 § 8666.—Truzzolino 
Pood Products Co. v. P. W. Wool- 
worth Co., 91 P.2d 415, 108 Mont. 
408. 

(5) Under a statute authorizing 
the assessment of exemplary dam¬ 
ages where the injury was attended 
by a wanton and reckless disregard 


of the injured party's rights and 
feelings, such feelings may be phy¬ 
sical as well as mental.—Clark v. 
Small, 250 P. ,385. 80 Coio. 227. 

<'6) Under such a statute it is not 
necessary that defendant should 
have known the conditions and that 
injury would result from his con¬ 
duct; if, conscious of his conduct 
and the existing conditions, he 
knew, or should have known, that 
the injury -would probably result, 
the requirements of the statute are 
met.—Ciark v. Small, supra. 

44>. Iowa.—Sokol owske v. Wilson, 
235 N.W. SO, 211 Iowa 11X2. 

N.J.—Druskin v. T. A Gillespie Co., 
164 A. 897, 11 N.J.Misc, 42. 

N.Y.—Pickle V. Page, 233 N.Y.S. 
461, 225 App.Div. 454, affirmed 169 
N.E. 650. 252 N.Y. 474. 72 A.L R. 
842—Magagnos v. Brooklyn 
Heights R. Co., 112 N.Y.S. 637, 12S 
App.Div. 182. 

Porto Rico.—Gonzales v. San Juan 
Light & Transit Co., 5 Porto Rico 
Fed. 602. 

S.C.—Kirby v. Gulf Refining Co., 175 
S.E. 535, 173 S.C. 224. 

17 C.J. p 983 note 78. 

Predicated on malice 

Punitive damages are predicated 
on malice.—Trimble v. New York 
Life Ins. Co., 255 N.Y.S. 292, 234 
App.Div. 427. 

41. Md.—Oursler v. Baltimore, etc., 
R. Co., 60 Md. 358. 

N.Y.—Magagnos v. Brooklyn Heights 
R. Co., 112 N.Y.S. 637, 128 App. 
Div. 182. 

17 C.J. p 983 note 78. 

Award permissible only -when wrou^ 
or act complained of is: 

(1) Intentional, malicious, or will¬ 
ful.—Walsh v. Segale, C.C.AVt., 70 
F.2d 698. 

(2) Malicious or wanton and reck¬ 
less.—Lay v. Gazette Pub. Co., 183 
S.E. 416, 209 N.C. 134. 

(3) Wanton, malicious, oppres¬ 
sive, or gross and outrageous.— 
Gunnell v. Largilliere Co., Bankers, 
269 P. 412, 46 Idaho 551—Unfried v. 
•Libert, 119 P. 885, 20 Idaho 885. 

(4) Wanton or so reckless as to 
evince malice or conscious disre¬ 
gard of others’ rights.—McConnell 

V. Quinn, 236 P. 200, 71 Gal.App. 671. 

(5) Willful, malicious, or wanton. 
—Stein v. Diamond State Telephone 
Co., 146 A. 737, 4 W.W.Harr., Del., 
185. 

(6) Willful, malicious, wanton, 
oppressive, reckless, or grossly neg¬ 
ligent,—Illinois Cent. R. Co. v. 
Owens, Miss., 95 So. 833. 

(7) Willful or malicious.—Inman 
v. Ball, 22 N.W. 666, 65 Iowa 643. 


Award permissible only whesL wrong 
done 

(1) Maliciously, wullfully, grossly 
negligently, or so rt-ckh^ssly as to 
indicate wanton disregard of rights 
of another.— Louisville Cemetery 
Ass’n V. Down.s, 45 S.W.2d 5, 241 
Ky. 773. 

(2) Maliciously, willfully, or with 
gross nf^gligence.—Green River 
Light Water Co. v. Beeler, 237 S. 
W. 1, 193 Ky. 675. 

(3) Maliciously, willfully, or with 
-wanton disregard of rights of an¬ 
other.—Cadle V. McHargue, 60 S.W. 
2d 073, 247 Ky. 385. 

(4) Wantonly or maliciously.—^ 
Reel V. Consolidated Inv. Co., Mo., 
236 S.W. 43. 

(5) Wantonly, recklessly, oppres¬ 
sively, or with such malice as im¬ 
plies a spirit of mischief or crim¬ 
inal indifference to civil obligations. 
—Pullman Co. v. Pulliam, 218 S.W. 
1005, 187 Ky. 213. 

(6) Willfully and maliciously or 
under circumstances of violence or 
reckless indifference to the rights 
of others.—Hoffman v. Berwind- 
White Coal Mining Co., 109 A. 234, 
265 Fa. 476. 

(I) Willfully, wantonly, or mali¬ 
ciously. 

Mo.—Faust V. East Prairie Milling 
Co., App., 20 S.W.2d 918. 

Wyo.—Wilson v. Hall, 244 P. 1002, 
34 Wyo. 465. 

Award permissible only when wrong 
characterized or affected by: 

(1) Fraud, malice, gross negli¬ 
gence, or oppression.—Express Pub. 
Co. V. Hormuth, Tex.Civ.App., 6 S. 

W.2d 1025, error refused. 

(2) Fraud, malice, recklessness, 
oppression, or other willful and 
wanton aggravation.—Robinson v. 
McAlhaney, 198 S.E. 647, 214 N.C. 
ISO. 

(3) “Fraud, malice, such a degree 
of negligence as indicates a reck¬ 
less indifference to consequences, 
oppression, insult, rudeness, caprice, 
wilfulness, or other causes of ag* 
gravation in the act or omission 
causing the injury.” — Holmes v. 
Carolina Cent. R. Co., 94 N.C. 318, 
323. 

(4) Malice, fraud, oppression, will¬ 
ful wrong, or gross negligence.— 
Yazoo & M. V. R. Co. v. Mullen, 131 
So. 101, 158 Miss. 774. 

(5) Malice, fraud, or gross neg¬ 
ligence. 

Ariz.—^Jenkins v. Skelton, 192 P. 
249, 21 Ariz. 663. 

Ark.—McGlone v. Stokes, 1©4 S.W. 

2d 191, 193 Ark. 1008. 

Ind.—Sinclair Refining Co. Mc- 
Cullom, App., 24 784. 
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jir'ivi,‘I t, rs if -v.-iT.t-'c.r.csf ar.r! f.riprt'-'i' n <jT c-^t- 

::iin ^'thrr c!r-::n:5ta!;ct:s,^- it 


is ^^l^-rrvaljie that from snch circumstances malice 
is a ^/rc^amption of lavr, if not indeed of fact.*^^ 


j,. k V. ‘in, 122 SAV.L'2 

‘‘ic. 2iu 2:^., tr.f 

X.Y. —'ori!i V. Ji-nr & K-.n- 

H .Mini; Cr.. 5 X.Y.S-’M'd ICO, 1^5^. 
.Mj*'**. IR." cn 

!< td 4±4, 17u 3iisr. 

1. 

X.Y.—(tlli- r. Jnhr.«iin, l»'a' wS E. 

7^':^ i:r* x.c. 

Oj..„Xt^On V. C'lmYas, 293 P. 601, 
ITM Or, 197. 

17 C.X p 971 notf:" 27. 

ifi) MaLce m willful intent to in¬ 
jure or ^ross neg'Iigenr'e, 

Tex—Texa.s & X. O. Ry. Co. t. 
Arlanis, CivnApp., 27 S.TV’.ld 331, 
error dismissed. 

(7) Wantonness, oppression, reck¬ 
lessness, or malice.—C. I. T. Corpo¬ 
ration V. Short, 115 8.91724 S9&, 273 
Ky. IGO. 


M^nlire want of orsre Tih.eh would 
' renst* presi:Tnpt:'>r. of consfdous indif- 
j to const-qucr,*‘'''S-—X'ashville, 

I& St. L. r.y. V. H.arreU, 110 s.W.ld 
i irr;2, 21 Tenn.App. 353. 
i (6) Punitive damajres ar? not au- 
, thorxzed, except in cases of willful 
' misconduct or rtickless indifference 
; to consequence.—Hudson v. Louis- 
' viile & X. R. Co., C.C.A.Miss., 30 P. 
, 2d 391. 

! <7) It has been stated broadly 

1 that punitive damages are not al- 
I lowed, except where defendant acted 
j with a reckless disregard of the 
I rights of the other party.—Sommer- 
ville V. Chesapeake & Potomac Tel- 
^ ephone Co., D.C., 25S F. 147, certio- 
j T&Ti denied Chesapeake & Potomac 
, Telephone Co. v. fcommerville, 40 
! S.Ct. 10, 250 U.S. 661, 63 L.Ed. 1195. 


(S) "Willful and conscious wrong, 
actual malice, or gross negligence.— 
Bounds V. W'atts, 131 So. Sfi4. 159 
Miss. 307. 

(9) tVillfulness, malice, rudeness, 
oppression, or reckless and wanton 
disregard of plaintiff’s rights.— 
Smith V. Myers, 125 S.E. 178, ISS N. 
C. 551—Blow’ V. Joyner, 72 S.E. 319. 
156 X’.C. 140—Ammons v. Southern 

R. Co., 52 S.E. 731, 140 X.C, 196. 

(10) W’lilfulness, ivantonness, or 
gross negligence.—Mississippi Pow¬ 
er Co. V. Byrd, 133 So. 193, 160 
Miss. 71. 

Other statements as to essentials 

(1) In order to award punitive or 
vindictive damages there must be 
malice, ill will, a conscious indif¬ 
ference to the rights of others, or a 
reckless disregard of such rights.— 
Cox V. Coleman, 200 S.E. 762, 1S9 

S. C. 218. 

(2) There must be willfulness or 
such gross disregard of rights of 
others or such gross negligence that 
willfulness may be inferred.—Eaddy 
V, Greensboro-Fayetteville Bus 
Lines, 5 S.E.2d 281, 191 S.C. 53S, 

(3) Defendant’s conduct must have 
been actually malicious or wranton, 
displaying a spirit of mischief to- 
W’ard plaintiff or of reckless and 
criminal indifference to his rights.— 1 
Tripp V. American Tobacco Co., 137 i 
S.E. 871, 193 X.C. 614—Ford v. Me-1 
Anally. 109 S.E. 91, 182 X.C. 419—1 
Cotton V. Fisheries Products Co., 106 
S.E. 4S7, ISl X.C. 151. 

(4) To authorize punitive damages, 
wrongful act must he intentional or 
result from gross disregard of per¬ 
son’s rights, amounting to willful¬ 
ness.—Illinois Cent. R. Co. v. Ram¬ 
say, 127 So. 725, 157 Miss. 83. 

(5) To justify the allowance of ex¬ 
emplary damages, there must have 
been some wullful misconduct or that 


I <S) To constitute basis for allow’- 
j ance for punitive damages, there 
must not only have been a wrongful 
act, but it must have been done with 
bad motive, or with negligence 
amounting to positive misconduct, or 
in manner evincing wailful disregard 
of rights of others; in other wmrds, 
conduct must be of nature properly 
characterized as W’anton or malicious, 
j —DeSalme v. Union Electric Light 
I & Power Co., 102 S.'VV.2d 779, 232 Mo. 
i App. 245. 

(9) Punitive damages cannot be 
assessed in case not in itself mali¬ 
cious action w’ithout showring more 

j than mere breach of duty authorizing 
compensatory damages; that is, there 
must be a bad intent deserving pun¬ 
ishment, or something in the nature 
of special ill wnll toward the person 
injured, or a wanton, deliberate dis¬ 
regard of the particular duty breach¬ 
ed, or that which resembles gross, as 
distinguished from ordinary, negli¬ 
gence.—Meshane v. Second St. Co., 
222 X.W. 320, 197 Wis. 382. 

(10) It has even been said that 
punitive damages are allowable only 
in cases of malicious, wanton, and 
reckless injury.—Worthy v. Knight, 
187 S.E. 771, 210 X.C. 498. 

(11) So also it has been said that 
punitive damages may be allowed 
only for torts that are committed 
willfully, maliciously, and indicate 
wanton disregard for rights of in- 

I jured party.—Fahrer v. Blumenthal, 
1 190 A. 206, 125 Pa.Super, 568. 

Statutes 

(1) It has been said under some 
statutes that exemplary or punitive 
damages may be awarded only where 
there is oppression, fraud, or mal¬ 
ice. 

Cal.—Clark v, McClurg, 9 P.2d 505, 

215 Cal. 279, 81 A,L.R. 908—Treesh 
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V. Stone, 197 P. 425, 51 Cal.App. 
7(iS. 

:Mont.—Luther v. Lee, 204 P. 365, 
62 Mont. 174. 

Okl.—Schuman v. Chatman, 86 P- 
2d 615, 1S4 Okl. 224—Seifried v. 
Bash, S4 P.2d 34, 183 Okl. 641— 
Pure Oil Co. v. Quarles, 82 P.2d 
9 70, 1S3 Okl. 41S—Keener Oil & 

Gas Co. V. Stewrart, 45 P.2d 121, 
172 Okl. 143—Moody v. YVagner, 
23 P.2d 633, 167 Okl. 99—Federal 
Xat. Bank v. McDonald, 263 P. 105, 
129 Okl. 75—Aaronson v. Peyton, 
2 36 P. 586, 110 Okl. 114—Firebaugh 
V. Gunther, 233 P. 460, 106 Okl. 131 
—Reed v. Pichencord, 219 P. 937, 
96 Okl. 3—Haskell Nat. Bank v. 
Stewart, 184 P. 463, 76 Okl. 58. 

(2) Where the statute provides for 
award of exemplary damages in case 
of oppression, fraud, or malice, ac¬ 
tual or presumed, the view has been 
expressed that exemplary damages 
are allow’ed only where malice, fraud, 
oppression, or gross negligence en¬ 
ters into cause of action or is shown. 
—Galt-Browm Co. v. Lay, SO P.2d 
567, 183 Okl. 87—Moody v. Wagner, 
23 P.2d 633, 167 Okl. 99—Tinker v. 
Scharnhorst, 263 P. 645, 129 Okl. 118 
—Jones Leather Co. v. Woody, 169 P. 
878, 67 Okl. 184. 

(3) Under other statutes, exem¬ 
plary damages are not recoverable 
where the act complained of was not 
done with an evil intent and wnth the 
purpose to injure plaintiff, or with 
such reckless or -wanton disregard 
of plaintiff’s rights as to evidence 
wrongful motive.—Reyher v. Mayne, 
10 P.2d 1109, 90 Colo. 586—Page v. 
Yool, 65 P. 636, 28 Colo. 464. 

42. Ill.—Drohn v. Brewer, 77 Ill. 
280. 

17 C.J. p 984 note 79. 

Statute 

Under a statute authorizing the 
assessment of exemplary damages it 
the injury complained of was attend¬ 
ed by “circumstances of fraud, mal¬ 
ice or insult, or a wanton or reck¬ 
less disregard of the injured party’s 
rights and feelings,” a finding of 
malice is not essential in order to 
permit such assessment.—Clark v. 
Small, 250 P. 385, 80 Colo. 227. 

43. Ill.—Farwell v. Warren, 51 Ill. 
467. 

Ind.—Indianapolis Bleaching Co. v. 
McMillan, 113 N.E. 1019, 64 Ind. 
App. 268. 

Va.—Borland v. Barrett, 76 Va. 128, 
132, 44 Am.R. 152. 

17 C.J. p 984 note 80. 

Insulting and profane language 

Malice may be implied from the 
use of insulting and profane lan¬ 
guage to another where there are 
no circumstances which tend to miti- 
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JVhat constitutes jnalicc. Malice in this connec¬ 
tion has been said to imply not merely an unlawful 
or injurious act, but the doing- of an act conceived 
in a spirit of mischief or criminal indifference to 
civil obligations.According to some cases, the act 
complained of must partake of a criminal or wan¬ 
ton nature'^^ and more than a mere disregard of the 
rights of others is necessary.'^S 

Legal malice, as distinguished from actual malice, 
authorizes the award of exemplary damages in some' 
jurisdictions,^*^ and in this connection the intention¬ 
al doing of a wrongful act without just cause or ex¬ 
cuse may constitute or show legal malice,as may, 
according to other authorities, wantonness or the 


willful disregard of the rights of others/^^ 

It is not necessary that there be ill will, spite, or 
hostility toward the person injured:'"'^ it is siifftcicnt 
that the act he committed under circimistances of 
general wantonness and outrage recklessness,*"^ 
even though the spirit in which the act is done is 
one of wanton s|)ort or mischief merely,*"- or only 
in an intent to annoy, harass, and teasev"^^ 

Under a statute authorizing the recovery of ex¬ 
emplary damages where defendant has been guilty 
of malice, express or implied, the view has been 
taken that malice in fact, as distinguished from mal¬ 
ice in law, must exist in order to authorize the re¬ 
covery of such damages.s*^ On the other hand, un¬ 


gate or excuse such language.—Mis¬ 
souri Pac. R. Co. V. Heard, 50 S.W. 
2d 971, 185 Ark. 1055. 

Unjustifiahle conduct 

Malice justifying an award of ex¬ 
emplary damages may be inferred 
from unjustifiable conduct.—Pickle 
Page, 233 N.T.S. 461, 225 App. 
Div. 454, affirmed 169 N.E. 650, 252 
N.Y. 474, 72 A.L.R. 842. 

In Montana, under a statute au¬ 
thorizing the recovery of exemplary 
damages where defendant has been 
guilty of malice, actual or presumed, 
“malice in law” justifying an award 
of such damages may be implied 
where defendant's conduct was un¬ 
justifiable. 

U.S.—Cherry-Burrell Co. v. Thatcher, 
C.C.A.Mont.^ 107 F.2d 65. 

Mont.—Cashin v. Northern Pac. Ry„ 
28 P.2d 862, 96 Mont. 92—Rams- 
bacher v. Hohman, 261 P, 273, 80 
Mont. 480—Moelleur v. Moelleur, 
173 P. 419, 55 Mont. 30. 

44. U.S.—Milwaukee & St. P. R. Co. 

V. Arms, Iowa, 91 XJ.S. 489, 23 L. 
Ed. 374. 

W.Va.—Cooper v. Chesapeake & O. 
Ry. Co., 132 S.E. 739, 101 W.Va, 
268. 

17 C.J. p 984 note 84. 

45. S.D.—Gamble v. Keyes, 166 N. 

W. 134, 39 S.D. 592. 

17 C.J. p 984 note 85. 

46. Ala.—^Wilkinson v. Searcy, 76 
Ala- 176. 

Inducing Tbreach of contract 

In an action for damages resulting 
from defendant’s inducing a third 
person to break his contract with 
plaintiff, there was not a sufficient 
showing of malice where defendant 
acted merely to benefit himself not¬ 
withstanding he disregarded plain¬ 
tiff’s rights.—Baltimore City Knick¬ 
erbocker Ice Co. V. Gardiner Dairy 
Co., 69 A. 405, 107 Md. 556, 16 L.R.A., 
N.S., 746. 

3:7. Mo.—State ex rel. United Fac¬ 
tories V. Hostetter, 126 S.W.2d 
1173, 344 Mo. 386, quashing certio¬ 


rari United Factories v. Brigham, 
App., 117 S.W.2d 662—Lampert v. 
Judge & Dolph Drug Co., 141 S.W. 
1095, 238 Mo. 409, 37 L.R.A.,N.S., 
533, Ann.Cas.l913A 351—McNamara 
V. St. Louis Transit Co., 81 S.W. 
880, 182 Mo. 676, 66 L.R.A. 486— 
Hall V. St. Louis-San Francisco 
Ry. Co., 28 S.W.2d 687, 224 Mo.App. 
431. 

17 C.J. p 984 notes 79, 80. 

48. Mo.—State ex rel. United Fac¬ 
tories V. Hostetter, 126 S.W.2d 
1173, 344 Mo. 386, quashing certio¬ 
rari United Factories v. Brigham, 
App., 117 S.W.2d 662—Lampert v 
Judge & Dolph Drug Co., 141 S.W. 
1095, 238 Mo. 409, 37 L.R.A.,N.S., 
533, Ann.Cas.l913A 351—McNamara 
V. St. Louis Transit Co., 81 S.W. 
880, 182 Mo. 676, 66 L.R.A. 486— 
De Salme v. Union Electric Light 
& Power Co., 102 S.W.2d 779, 232 
Mo.App. 245—Hall v. St. Louis-San 
Francisco Ry. Co., 28 S.W.2d 6S7, 

224 Mo.App. 431—Robbs v. Mis¬ 
souri Pac. Ry. Co., 242 S.W. 155, 
210 Mo.App. 429. 

N.J.—^Wendelken v. Stone, 86 A. 376, 
88 N.J.Law 267. 

N.Y.—Pickle v. Page, 233 N.Y.S. 461, 

225 App.Div. 454, affirmed 169 N. 
E. 650, 252 N.Y. 474, 72 A.L.R. 842. 

17 C.J. p 985 note 96. 

Act done willfully and purposely 
In the law relating to exemplary 
damages, any unlawful act done will¬ 
fully and purposely to the injury of 
another is in a legal sense, as against 
that person, “malicious.”—Evans v. 
McKay, Tex.Civ.App., 212 S.W. 680, 
dismissed for want of jurisdiction. 

49. Iowa.—^Morgan v. Muench, 156 
N.W. 819, 181 Iowa 719. 

17 C.J. p 984 note 87. 

50. Mo.—^Lampert v. Judge & Dolph 
Drug Co., 141 S.W. 1095, 288 Mo. 
409, 37 L.R.A.,N.S., 533, Ann.Cas. 
1913A 351—McNamara v. St. Louis 
Transit Co., 81 S.W. 880, 182 Mo. 
676, 66 L.R.A. 486—^DeSalme v. Un¬ 
ion Electric Light & Power Co., 
102 S.W.2d 779, 232 Mo.App. 245 
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—Robbs V. Missouri Pac. Piy. Co.. 
242 S.W. 155, 210 Mo.App. 429. 
N.J.—Wendelken v. Stone, 86 A. 376. 
88 N.J.Law 267. 

X.Y._Pickie V. Page, 233 N.Y.S. 161. 
225 App.Div. 454, affirmed 169 N.E. 
650, 252 N.Y. 474, 72 A.L.R. S42. 
Statute 

Malice as employed in statute au¬ 
thorizing exemplary damages, may be 
found from the reckless and wanton 
acts of a person such as disclose 
utter disregard of consequences, 
aside from malice in its odious or 
malevolent sense.—Cohen v. Fox, 141 
P. 504, 26 Colo.App. 55. 
la Ohio 

(1) The view has been expressed 
that actual malice, in sense of ill 'will 
or 'evil design, is not only predicate 
for allo-wance of exemplary damages. 
—Nappi V. Wilson, 155 N.E. 151, 22 
Ohio App. 520. 

(2) It has been said, however, that 
an award of punitive damages can¬ 
not be included unless express mal¬ 
ice, hatred, or ill -will is show*!!.— 
Dernham v. Cincinnati Traction Co., 
21 Ohio N.P.,N.S., 418. 

51. N.Y.—Etchberry v, Levielle, 2 
Hilt. 40. 

17 C.J. p 984 note 89. 

52. N.Y.—Etchberry v. Levielle, su¬ 
pra. 

S.C.—Genay v. Norris, 1 S.C.L. 6. 

53. N.Y.—Etchberry v. Levielle, 2 
Hilt. 40. 

Actual malice 

N.Y.—Etchberry v. Levielle, supra. 
17 C.J. p 984 note 91 [al. 

54. In California 

(1) The rule stated in the text has 
been announced,—Ross v. Sweaters, 
7 F.2d 334, 119 Cal.App. 716, 

(2) In this connection it has been 
said that malice in fact goes to the 
state of mind and evil motive of de¬ 
fendant and that a wrongful act 
done intentionally without just cause 
or excuse is not alone sufficient to 
authorize the recovery of exemplary 
damages.—Ross v. Sweeters, sapr% 
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der a statute authorizing an award of exemplary 
damages where defendant has been of malice, 

actual or presumed, the vic^v apparently has been 
taken that malice in law wdll authorize such a re- 
covery,'^^ 

What constiiiiics willfulness. According to some 
cases, to constitute willfulness, as a basis of an 
award of exemplary or punitive damages, there 
must be design, purpose, intent to do wrong and 
inflict injury,but in some jurisdictions reckless¬ 
ness is the equivalent of willfulness or intentional 
Avrong.^"^ 

What constitutes wantonness. To constitute Avan- 
tonness as a basis for the recovery of punitwe or 
exemplary damages, the party doing the act com¬ 
plained of, or failing to act, must be conscious of 
his conduct and, Avithout haAung the intent to injure, 
must be conscious, from his knoAAdedge of existing 
circumstances and conditions, that his conduct Avill 
naturally and probably result in injuryA^ 


c. Act Merely Unlawful 

The mere fact that the act complained of is unlaw¬ 
ful is not of itself ground for an award of exemplary 
damages. 

The fact that an act is unlawful is not of itself 
ground for an award of exemplary or punitive dam¬ 
ages.®^ The act complained of not only must be 
unlawful but also must partake of a wanton and 
malicious nature,®^ or, as sometimes stated, some- 
A\-hat of a criminal or Avanton nature,and an act 
AA'ill not be deemed malicious, and so warranting 
punitwe damages, merely because it is unlawful or 
AATongfuI.S- The circumstance that defendant 
\\muld be liable to a criminal prosecution for the 
act complained of is not in itself sufficient to de¬ 
termine his liability for exemplary damages, as 
shoAvn supra § 122. It has, however, been laid doAvn 
as a general proposition that the intentional doing 
of a wrongful act with full knowledge of its char¬ 
acter, and without cause or excuse, is malicious so 
as to warrant an award of exemplary damages, as 
shown in subdivision b of this section. 


(3) In an earlier case in which the 
same statute was cited, “malice’' was 
defined as a wrongful act done in¬ 
tentionally without just cause or 
excuse.—Syfert v. Solomon, 2 72 P. 
SIO, 95 Cal.App. 228. 

C4) In any event “malice” is more 
than a mere state of mind, and, not¬ 
withstanding a person has malice in 
his mind, there can be no recovery 
of exemplary damages on this ground 
unless, the malice is evidenced by 
some overt act.—Syfert v. Solomon, 
supra. 

55. £ 0 . Montaiia 

(1) The rule stated in the text has 
apparently been recognized. 

U.S.—Cherfy-Burrell Co. v. Thatcher, 

C.aA.Mont., 107 P.2d 65. 

Mont.—Cashin v. Northern pac. Ry., 

28 P.2d 862, 96 Mont. 92. 

(2) The view has been expressed 
that “malice” presupposes a wrong¬ 
ful act done intentionally without 
just cause or excuse.—Cashin v. 
Northern Pac. Ry, Co., 28 P.2d 862, 
869, 96 Mont. 92. 

(3) It has been stated that “mal¬ 
ice” does not necessarily mean that 
which must proceed from a spiteful, 
malignant, or revengeful disposition, 
but conduct injurious to another, al¬ 
though proceeding from an ill-regu¬ 
lated mind, not sufficiently cautious 
before it occasions an injury to an¬ 
other.—Cashin v. Northern Pac. Ry. 
Co., supra—Rambacher v. Hohman, 
261 P. 273, 276, 80 Mont. 480—Moel- 
leur V. Moelleur, 173 P. 419, 421, 55 
Mont. 30. 

(4) It has also been said that “the 
word ‘malice’ implies that the act 
complained of was conceived in a 


spirit of mischief, or of criminal in¬ 
difference to civil obligations.”— 
Cashin v. Northern Pac. Ry. Co., su¬ 
pra. 

56. Ala.—Birmingham R., Light & 
Power Co. v. Taylor, 60 So. 979, 
6 Ala.App. 661. 

j In K'ew Jersey 

I (1) The rule stated in the text has 
I been recognized.—^Eatley v. Mayer, 
154 A. 10, 11, 9 N.J.Misc. 918, quot¬ 
ing Corpus Juris, and affirmed 158 A. 
411, 10 N.J.Misc. 219. 

(2) It has also been stated, how¬ 
ever, that a reckless disregard by 
the wrongdoer of the legal rights of 
the victim is properly classified as 
an intentional infringement—a will¬ 
ful wrong.—Spiegel v. Evergreen 
Cemetery Co., 186 A. 585, 117 N.J. 
Law 90. 

57. IJ.S.—Galloway v- General Mo¬ 
tors Acceptance Corporation, C.C.A. 
S.C., 106 F.2d 466. 

158. Ala.—^Birmingham R., Light & 

I Power Co. v. Taylor, 60 So. 979, 
6 Ala.App. 661. 

N.J.—Eatley v. Meyer, 154 A. 10, 11, 

9 N.J.Misc. 918, quoting Corpus Ju¬ 
ris, and affirmed 158 A. 411, lo N. 
J.Misc. 219. 

“Wautou” 

(1) In connection with the matter 

here under consideration “wanton” 
has been defined as “heartlessly; 
evincing a wicked or mischievous in- 
tent.”^—Jennings v. Cooper, Mo.App., 
230 S.W. 325, 328, quoting New 

Standard D. 

(2) When applied to an act which 
is inherently wrong, “wanton” is, in | 
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legal contemplation, synonymous 
with “maliciously.”—Jennings v. 
Cooper, supra. 

(3) “Wanton,” as used in a statute 
authorizing the assessment of ex¬ 
emplary damages where the injury 
was attended by a wanton and reck¬ 
less disregard of the injured party's 
rights and feelings, means “willful 
and intentional.”—Clark v. Small, 
250 P. 385, 80 Colo. 227. ‘ 

(4) “Wanton,” as used in charac¬ 
terizing acts which may be the basis 
of an award of exemplary damages, 
has been defined as “reckless, heed¬ 
less or malicious.”—Cashin v. North¬ 
ern Pac. Ry. Co., 28 P.2d 862, 869, 96 
Mont. 92. 

59. Ky.—Drane v. Graves, 88 S.W.2d 
927, 261 Ky. 787. 

Mo.—Patrick v. Employers Mut. Lia¬ 
bility Ins. Co., 118 S.W.2d 116, 233 
Mo.App. 251—Hall v. St. Louis-San 
Francisco Ry. Co., 28 S.W.2d 687,. 
224 Mo.App. 431. 

17 C.J. p 984 note 94. 

60. Ill.—Eshelman v. Rawalt, 131 
N.E. 675, 298 Ill. 192, 16 A.L.R. 
1311. 

17 C.J. p 984 note 94. 

61. U.S.—Walsh V. Segale, C.C.A.Vt.,. 
70 F.2d 698. 

D.C.—Ballard v. Spruill, 74 P.2d 464, 
64 App.D.C. 60. 

Mont.—Cashin v. Northern Pac. Ry- 
Go., 28 P.2d 862, 96 Mont. 92. 

17 C.J. p 984 note 85. 

62. Iowa.—Inman v. Ball, 22 N.W- 
666, 65 Iowa 543—Brown v. Allen, 
35 Iowa 306. 

17 C.J. p 9-84 note 94. 
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d. Act Forcilily or Violently Done 

Deliberate violence or force may be sroond for an 
award of exemplary or punitive damages, but the fact 
that an act was forcibly committed Is not of Itself ground 
for such award. 

While deliberate violence or force may be yrouTvl 
for an award of exemplary or punitive damages,^'"’" 
the mere fact that the act complained of was ford- 
bly committed is not of itself sufficientl}’' determina- I 
tive of its malicious character to warrant punitive 
damages.^^ 

e. Good Faith, Exercise or Pretended Exercise 

of Eight, and Advice of Counsel 

III general exemplary or punitive damages are not re¬ 
coverable where the act complained of was done In good 
faith. Mere belief in the right to do such act does not 
necessarily prevent the award of such damages, and the 
exercise of a right in an improper manner may be ground 
for an award. 

Where an act has been done in good faith, even 
though it may have resulted in injury to plaintiff, 
in general there cannot be a recovery of exemplary 
damages but a mere belief in the right to do the 
act complained of cannot shield a person w’here 
there is no reasonable ground for such belief,®^ and 
the fact that a person believes that he has a right 


I 12:^ 

Vi/ 

i tinrruip.if th,v act d" !.c in a ivamict c/at- 

I An mu!:!., 

Ev\n tb’.m/h a dn may aivuallj have a 

ristbt do m a pr^yrr n'i.min r ihe act C'cnplaiiied 
of, if the act is ommintd with univ. cv^Miry out¬ 
rage ar:d visiknce e:wmpl-:ry daniage? may be re¬ 
covered^^ On the othvr hand, a per&on who exer¬ 
cises a legal right simply, and does no more than he 
has a legal right t-i do, and acts without unnecessary 
wantonness and violence, cannot be held liable in 
exemplary damage^ merely' because his conduct was 
instigated by' malice.®'^ 

Defendant's acts of reparation or restoration may 
be sufficient to prevent an award of exemplary dam¬ 
ages."® 

Sense of duty. If defendant acted under a mis¬ 
taken sense of duty and without any evil intent, it 
is not a case for exemplary damages."^^ 

Pretense of right. If a person under pretense of 
right indicts upon another a %vantoii and malicious 
assault, there may be a recovery of exemplary dam- 

ages.’^2 

Advice of counsel. The fact that defendant acted 


63. Fla.—^Winn & Lovett Grocery 
Co. V. Archer, 171 So. 214, 126 Fla- 
308. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Smith, 136 S.W.2d 759. 281 
Ky. 683. 

Utah-—Haycraft v. A€ams, 24 P.2d 
1110, 82 Utah 347—Murphy v. 

Booth, 103 P. 768, 36 Utah 285. 

17 C.J. p 979 note 42 [e]. 

64. Ill.—White V. Naerup, 57 Ill. 
App. 114. 

Md.—Philadelphia, W. & B. R. Co. v. 
Hoeflich, 62 Md. 300, 50 Am.R. 223. 

65. U.S.’—Galloway v. General Mo¬ 
tors Acceptance Corporation, C.C. 
A.S.C., 106 F.2d 466. 

Del-—Stein v. Diamond State Tele¬ 
phone Co., 146 A 737, 4 W.W.Harr. 
185. 

Ga.—Lawrence v. Atlanta Gas Light 
Co., 176 S.E. 75, 49 Ga.App. 444. 

Ill.—Singer Mfg. Co. v. Holdfodt, 86 
Ill- 455, 29 Am.R- 43. 

Or.—Martin v. Cambas, 293 P. 601, 
603, 134 Or- 257, quoting Corpus 
JTiiriSi. 

Tenn.—^Walgreen Co. v. Walton, 64 S. 

"W.2d 44, 16 Tenn-App. 213. 

Vt,—Parker v. Roberts, 131 A 21, 
99 Vt. 219, 49 AL,R. 1382. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P. 255, 275, 33 Wyo. 92, citing Cor- 
pus Juris. 

17 C-J. p 985 note 98, p 989 note 35. 

Acting under mistake 

(1) A person who acts in good 

faith and in the honest belief that 


his act is lawful is not liable for 
punitive damages even though he 
may be mistaken as to the legality 
of his act.—Patrick v. Employers 
MuL Liability Ins. Co., 118 S.W.2d 
116, 233 Mo.App. 251—Hall v. St. 
Louis-San Francisco Ry. Co., 28 S.W. 
2d 687, 224 Mo.App. 431. 

(2) Tort committed by mistake in 
bona fide assertion of supposed right 
will not warrant allowance of exem¬ 
plary er punitive damages in addi¬ 
tion to compensatory damages, in ab¬ 
sence of malicious motive or wrong 
intention, or circumstances of reck-| 
lessness or gross negligence in con- j 
duct.—Winn & Lovett Grocery Co. I 
V. Archer, 171 So. 214, 126 Fla. 3(18. i 

(3) Where there is sufficient: 
ground for honest difference of opin¬ 
ion upon given state of facts, espe¬ 
cially where it concerns hazy legal 
right, sincere pursuance of mistaken 
right by one of parties cannot there¬ 
after be made basis of claim for vin¬ 
dictive damages.—Security State 
Bank of Tahoka v. Spinnler, Tex. 
Civ.App., 78 S.W.2d 275. 

Absence of malice and violence 

Exemplary damages are not re¬ 
coverable for acts done in good faith, 
under legal advice, and without mal¬ 
ice or actual violence.—Thompson & 
Daley v. Panama R. Co., C.C,A.Canal 
Zone, 5 F.2d $57. 

Public officer 

(1) Where an officer in discharge 
of his duties acted in good faith 


and with no evil intent, exemplary or 
punitive damages cannot be awarded 
against him.—Martin v. Cambas, 293 
F. 601, 603, 134 Or. 257, citing Cor¬ 
pus Juris—17 C.J. p 985 note $8 £a3 
<1). 

<2) There is authority for the 
view, however, that, where a minis¬ 
terial officer had acted clearly against 
the law, he might be held liable in 
exemplary damages, although he had 
acted in good faith.—Tracy v. Swart- 
wout, 10 Pet., U.S., 80. 9 L.Ed. 354. 

6€L “Wyo.—Hall Oil Co. v. Barquin, 
237 F. 255, 275, 33 Wyo. 92, citing 
Corpus Juris. 

17 C.J. p 9E5 note 99. 

67. Wyo.—Hall Oil Co. v. Barquin, 
supra. 

IT C.J. p 985 note 1. 

68. Md.—Philadelphia, W. & B. R. 
Co, V. lArkin, 47 Md. 155, 28 Aia. 
R. 442. 

68 . N.Y,—Kiff V, Youmans, 86 N.T, 
324, 40 .lm.R. 543, 13 N.Y.Wkly. 
Dig. 273. 

70. Md.-—Oursler v. Baltimore <& O. 
R,, Co., 60 Md. 35S. 

17 C.J, p 997 note 23. 

71. Or.—Martin v. Cambas, 293 P. 
601, 603, 134 Or, 257, quoting Cor¬ 
pus Juris. 

17 C.X p 985 note 4. 

72. N.Y.—Kiff V. Youmans, 86 H.Y. 
324, 40 Am.R, 543, IS N.Y.Wkly. 
Dig. 273. 
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under advice of counsel may be sufticient to pre¬ 
vent an award of exemplary damages but the 
advice of counsel that defendant had the right to 
do the act complained of will not protect him from 
exemplary damages if it is done in a wanton and of¬ 
fensive raannerj and in fact maliciously."'^ 

f. Fegligence 

Mere negligence^ In the absence of essential aggravat¬ 
ing circumstances, is not ground for an award of ex¬ 
emplary damages; gross negligence, as defined and ex¬ 
plained by the courts, is ground for such an award in 
some jurisdictions at least. 

Mere negligence in the absence of wantonness, 
circumstances of malice, or other essential aggra¬ 


vating circumstances tvill not justify a recovery of 
exemplary damages Such damages may be 
j awarded only where the negligence complained of 
I is gross.*^^ 

It has frequently been stated or recognized, as 
a general rule, that exemplary damages are recover¬ 
able where the injury received results from defend¬ 
ant’s gross negligence or recklessness.'^'^ The an- 
i nouncement or statement of the rule without defini- 
tion of terms has been criticized or disapproved.'^^ 
By some cases, the rule is explained as requiring 
negligence in such degree as to amount to wanton¬ 
ness and positive misconduct, manifesting a con¬ 
scious disregard of the rights of others and a reck- 


73. Wis.—Bonesteel v. Bonesteel, 30 
Wis. 511. 

17 C.J. p 997 note 30. 

74. Ill.—Jasper v. Purnell, 67 Ill. 
358. 

17 C.J. p 997 note 31. 

75. U.S.—Walsh v. Segale, C.C.A.Tt., 
70 F.2d 698. 

Ariz.—Gila Water Co. v. Gila Land & 
Cattle Co., 249 P. 751, 30 Ariz. 569. 
Cal.—Robbins v. Roques, 16 P.2d 695, 
12S Cal.App. 1. 

Del.—Stein v. Diamond State Tele¬ 
phone Co., 146 A. 737, 4 W.W.Harr. 
1S5. 

Ill.—-Nosko V. O'Donnell, 260 Ill.App. 
544. 

Ind.—Sinclair Refining Co. v. McCul- 
lom, App., 24 N.E.2d 784, 

Miss.—Mississippi Power Co. v. 

Byrd, 133 So. 193, 160 Miss. 71. 

Mo.^—Reel v. Consolidated Inv. Co., 
236 S.W. 43. 

Mont.—Cashin v. Northern Pac. By. 

Co., 28 P.2d 862, 96 Mont. 92. 

N.Y.—Grau v. John McNulty & Sons 
Holding Co., 5 N.T.S-2d 491, 168 
Misc. 165, reversed on other 
grounds 9 N.Y.S.2d 444, 170 Misc. 1. 
N.C.—Horton v. North Carolina 
Coach Co,, 5 S.E.2d 828, 216 N.C. 
567. 

Okl.—Mayo Hotel Co. v. Danciger, 
288 P. 309, 143 Okl. 196. 

S.C.—Cox V. Coleman, 200 S.E. 762, 
189 S.C. 218—Payne v. Cohen, 167 
S.E. 665, 168 S.C. 459. 

17 C.J. p 986 notes 7, 8, p 987 note 11. 
In Alabama, 

(1) The rule stated in the text 
has been announced or recognized. 
—Bradley v. Walker, 93 So, 634, 207 
Ala. 701—^Jefferson Garage & Sales 
Co. v. Thompson, 108 So. 632, 21 Ala. 
App. 369. 

<2> It has been stated broadly, 
however, that, where the commis¬ 
sion of a tort is attended by cir¬ 
cumstances of aggravation, exem¬ 
plary damages may be awarded in a 
case involving a charge only of sim¬ 
ple negligence.—Birmingham Water¬ 
works Co. V. Brooks, 76 So. 515, 16 


Ala.App. 209, certiorari denied Ex 
parte Brooks, 76 So. 995, 200 Ala. 697. 
Distinguishing feature of types of 
actions 

In distinguishing between actions 
based on negligence and actions 
based on -willful and wanton conduct, 
it has been pointed out that the dam¬ 
ages m such actions are not governed 
by the same rules, punitive damages 
being allowable in actions based on 
willful and wanton conduct but not 
in actions based on mere negligence. 
—Carnahan v. Public Service Co. of 
Northern Illinois, 276 Ill.App. 277 
—Nosko V. O’Donnell, 260 Ill.App. 
544. 

Positive misconduct 
To constitute basis for award of 
punitive damages, negligence must 
amount to positive misconduct.—De 
I Salme v. Union Electric Light & 
Power Co., 102 S.W.2d 779, 232 Mo. 
App. 245. 

76. Ky.—Milner's Adm’r v. Evans¬ 
ville By. Co-, 221 S.W. 207, 188 Ky. 
14. 

Tex,—^Texas-Louisiana Oil Co. v. 

Burton, Civ.App., 76 S.W.2d 808. 

17 C.J. p 986 note 8. 

ISTegligeuce resembling gross negli. 
gence 

It is necessary that something 
which resembles gross, as distin¬ 
guished from ordinary, negligence, 
should exist,—Meshane v. Second. St. 
Co., 222 N.W. 320, 197 Wis. 382. 

77. U.S-—Walsh v. Segale, C.G.A.Vt., 
70 F.2d 698. 

Ala.—Porter Coal Co. v. Davis, 165 
So. 93, 231 Ala. 359. 

Ky.—Ohio County Drug Co. v. How¬ 
ard, 256 S.W. 705, 201 Ky. 346, 31 
A.L.R. 1355. 

N.C.—Horton v. Carolina Coach Co., 
5 S.E.2d 828, 216 N.C. 567. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, Civ.App., 45 S.W. 
2d 671, affirmed 70 S.W.2d 413, 123 
Tex. 157—^Steinberg v. Morgan, Civ. 
App., 300 S.W. 253. 

17 C.J. p 986 note 9. 
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■ Gross, wanton, and culpable negli¬ 
gence 

Ariz.—Ross v. Clark, 274 P. 639, 35 
Ariz. 60. 

Negligence equivalent to willful and 
intentional wrong 
Punitive damages may be recover¬ 
able for such gross and reckless neg¬ 
ligence as is equivalent to willful 
and intentional wrong.—Pladad v. 
Lockeby, 169 So. 691, 176 Miss. 660—■ 
Teche Lines v. Pope, 166 So. 539, 175 
Miss. 393—^Neal v. Newburger Co., 
123 So. 861, 154 Miss. 691. 
Implication of wantonness, willful¬ 
ness, or recklessness 
' Punitive damages are recoverable 
for negligence so gross or reckless 
of consequence as to imply or to as¬ 
sume the nature of wantonness, will¬ 
fulness, or recklessness.—Sample v. 
Gulf Refining Co., 191 S.E. 209, 183 
S.C. 399. 

Damages not compensatory 
Damages for gross negligence are 
not awarded as compensation, but 
as punishment for willful or grossly 
negligent act or omission causing in¬ 
jury.—Loyd V. Pierce, Civ.App., 89 
S.W.2d 1035, reversed on other 
grounds Pierce v. Loyd, 114 S.W.2d 
867, 131 Tex. 401. 

78. U.S.—Milwaukee & St. P. R. Co, 

^ V. Arms, Iowa, 91 U.S. 489, 23 L. 
Ed, 374. 

Tex.—Texas-Louisiana Oil Co. v. 

Burton, Civ.App., 76 S.W.2d 808. 

17 C.J. p 987 note 10. 

Explanation required 
Charge on the subject of punitive 
damages in a personal injury case 
is erroneous if it merely instructs 
the jurors that they may allow vin¬ 
dictive damages if they find that de¬ 
fendant's act was characterized by 
“gross negligence," without explain¬ 
ing that “gross negligence" in this 
connection implies such entire want 
of care or recklessness of conduct 
as is the equivalent of “positive mis¬ 
conduct” or evinces “a conscious in¬ 
difference to consequences."—East 
Tennessee, Y. & G. R. Co. v. Lee, 18 
S.W. 268, 90 Tenn. 570. 
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less indifference to conscqucnc^^bJ^ Acc'olii*;;* 
some cases, "‘gross’’ negligence is no! nl me snin- 
cient to characterize the circumstance- rnoler v;hi:h 
exemplary damages m*ay be reenvere?! there :r*m‘ 
be willful misconduct or sttch an entire mant of care 
as will raise the presumption of a conscious in-hf- 
ference to consequencesIt must, it has been stat¬ 
ed, be shown that the person in default was con¬ 
scious tha.t injury would be a probable consequence 



d: cte or omitted 
1! mere nygh'Ct 
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uM be an entire 
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79. Ky.—Cadle v, McHargrn^, 60 S. 

W.Zd 973, 975, 24 7 Ky. 3S5, citing' 

'Corpus Juris. 

17 C.J. p 9S7 note 11. 

Otlierwise stated 

(1) Gross negligence, wfnch is a 
ground for exemplary damages, is 
that entire want of care which would 
raise the belief that the act or omis¬ 
sion complained of was the result of 
conscious indifference to the rights 
or welfare of the person or persons 
to be affected by it.—Texas Pacific 
Coal & Oil Co. V. Robertson, 79 S.W. 
2d 830, 125 Tex. 4, 98 A.D.R. 262— 
Missouri Pacific Ry. Co. v. Shuford, 
10 S.W. 408, 72 Tex. 165—Southwest¬ 
ern Sewer Co. v. Cross, Tex.Civ.APP., 
93 S.W.2d 202—Texas & X. O. Ry. 
Co. V. Adams, Tex.Civ.App., 27 S.W. 
2d 331, error dismissed. 

(2) In this connection gross neg¬ 
ligence is positive or affirmative 
rather than merely passive or nega¬ 
tive; mere indifference is not suffi¬ 
cient but there must be conscious in¬ 
difference as to the rights or wel¬ 
fare of the person or persons who 
may be affected by the act or omis¬ 
sion.—Texas Pacific Coal & Oil Co. 
V. Robertson, supra—Rio Grande Val¬ 
ley Telephone Co. v. Hocut, Tex.Civ 
App., 93 S.W.2d 167, error dismissed. 

(3) Negligence which authorizes 
award of exemplary damages must 
he willful or so gross as to indicate 
wantonness or malice.—Rio Grande 
Valley Telephone Co, v. Hocut, su¬ 
pra. 

(4) Negligent acts must be so 
gross as to justify conclusion that 
they were done willfully or ma¬ 
liciously.—Stein V. Diamond State 
Telephone Co., 146 A. Y37, 4 W.W. 
‘Harr., Del., 185. 

(5) It is necessary that defendant 
should have acted with such gross 
negligence as to indicate a wanton 
disregard of the rights of others.— 
Green River Light & Water Co. v, 
Beeler, 237 S.W. 1, 193 Ky. 675. 

(6) To authorize award on this 
theory, conduct of defendant must 
have been so grossly negligent and 
inexcusable as to amount to reck¬ 
less disregard of another's rights.— 
Bounds V. Watts, 131 So. 804, 159 
Miss. 307. 

<7) It is necessary that there 
should be such gross negligence that 


willfulness muy h* ;nf»‘rr*-d—nrtdd:* i’’u r,*. — v. N<>rtht'ni P;sc. Ry. 
V. < jre'‘*-msb'‘irn-F'iyi Bus Dm *-■ | l',2d 92, 


S.E.2d 2^1. 191 S.C. 53'. 

(S) To authorize, award, condw'! 
complained of must be .«,o gn ?^**’:* 
negligent as to tantamr.unt t*', 
willful malicious, ■U'anton, oppressive 
or reckless conduct.—Ill mo us R. 

Co. Owens, 95 So. Sf:3. 

(9> In the absence of evidence' of 
w'illfulnes.s or wantonness, the neg¬ 
ligence mu.st be so gross as to evince 
recklessness.—McDonald v. Moore, 
131 So. 824, 159 Miss. 326. 

(10) Conduct constituting gross 
negligence must be such as is deemed 
the equivalent of evil intent.—Con¬ 
nor V. Sewell, CS S.W. 35. 90 Tex. 275 
—Bassham v. Evans. Tex.Civ.App., 
216 S.W. 446. 


N,J.—Eatby v. Mav-r, ir4 A. 9 
affirm* ci 158 A. 411, 
lb N.J.Mi-c. 2 l'c 

S.r—Sirripb‘ v. Gulf Rebning Co., 
191 S.E. I'c; S.C. C99. 

17 C J. p 9i7 ncitf 12. 

Negiigsac© of criminal nature re¬ 
quired 

N.T.—Cleghorn Nt-'W Tc*rk Cent. & 

H. R. R. Co., 56 N.T. 44, 15 Am.It. 


I Wis.—Pickett V. Crook, 2t* Wis. 35S. 
1 17 C.J. p &S7 note 12 fa] 

! 81- Ark.—Hodges v. Smith, 29S S.W. 
1^;23, 175 Ark. HA—St. Louis South¬ 
western Ry. Co. V. Owings, 204 S. 
W. 1146, 135 Ark. 56. 

17 C.J. p 9S: note 13. 


Award not authorized 

In a case in -which gross negli¬ 
gence as a ground for an award of 
punitive damages was considered, 
the view was expressed that an 
award w’as not authorized, since de¬ 
fendants were not actuated by bad 
motive or any intent to injure and 
apparently they did not act in com¬ 
plete disregard of plaintiff's welfare. 
—Gill V. Selling, 267 P. S12, 125 Or. 
587, 58 A.L.R. 1556. affirmed 270 P- 
411, 126 Or, 584, 58 A.L.R. 1556. 

In Florida 

(1) The character of negligence 
authorizing recovery of punitive 
damages in a civil action is the same 
as the character of negligence re¬ 
quired to be shown by state in or¬ 
der to sustain a conviction under 
statute punishing the killing of a 
human being by culpable negligence. 
—Russ V. State, 191 So, 296. 

(2) Exemplary damages are recov¬ 
erable where defendant has acted 
with such gross negligence as to in¬ 
dicate a wanton disregard of the 
rights of others.—^Winn & Lovett 
Grocery Co. v. Archer, 171 So. 214, 
126 Fla, 308. 

80. Ark.—Missouri Pacific Transp. 
Co. V. Williams, 109 S.W.2d 924, 
194 Ark. 862—Moore v. Wilson, 
20 S.W.2d 310, 180 Ark. 41—Hodges 
V. Smith, 298 S.W, 1023, 175 Ark. 
101 . 

Ky.—Cadle v. McHargue, 60 S.W.2d 
973, 247 Ky. 385— W. T- Sistrunk & 
Co. V. Meisenheimer, 265 S.W. 467, 
205 Ky. 254. 


Bat ailed statements 

(1> There must be evidence of 
malice or willfulness, or reckless 
or wanton disregard of rights of oth¬ 
ers.—W. T. Sistrunk & Co. v. Meisen¬ 
heimer, 265 S.W. 467, 205 Ky. 254. 

(2) Negligence, however gross, is 
not sufficient to justify an award by 
way of punishment in the absence 
of any showing of intentional wrong 
or willfulness or conscious Indiffer¬ 
ence to consequences from w’hich 
malice may be inferred.—McGlone 

j V. Stokes, 1^4 S.W.2d 191. 193 Ark. 
lOOS—Hodges v. Smith, 298 S.W. 
1023. 175 Ark. 101. 

(3) An award is not permissible 
■where there is no element of w'anton- 
ness or willfulness.—Hodges v. 
Smith, supra. 

82. Ala.—Richmond & D. B. Co. v. 
Vance, 9 So. 574, 93 Ala. 144, 30 
Am.S.R. 41. 

83. Colo.—Reyher v. Mayne, 1§' P.2d 
1109, 1111, 90 Colo. 586, citing Cor¬ 
pus Juris. 

III.—Chicago V. Martin, 49 111. 241, 
95 Am.B. 590—Peoria Bridge Ass’n 

V. Loomis, 20 Ill. 236. 71 Am.D. 
263. 

S4. tr.S.—Whitmer v. El Paso & S. 

W. R. Co., Tex.. 201 P. 193, 119 C. 
C.A. 637. 

Ky.—Chesapeake & O. R. Co. v. John, 
159 S.W. 822, 155 Ky. 264, 50 L.R. 
A„N.S., S53. 

17 C.J. p 988 note 16. 

85. Ala.—Alabama Great Southern 
R. Co. V. Hill, 9 So. 722. 93 Ala. 
514, 30 Am.S.R. 65. 
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sion, although properly characterized as negligent, 
may manifest such reckless indifference to the rights 
of others that the law will imply an intent to in¬ 
jure,or there may be conscious negiigence tanta¬ 
mount to intentional wTongdoing, as where the per¬ 
son acting or failing to act must be conscious of his 
conduct, and, although he has no specific intent to 
injure, must be conscious from his knowledge of 
surrounding circumstances and existing conditions, 
that his conduct will, naturally or probably result in 
injury.®'^ The doing of negligent acts with a wan¬ 
ton and reckless disregard of consequences to oth¬ 
ers may justify the inference that they were done 
willfully or maliciously so as to permit an award.^^ 
So, without characterizing the act or conduct in¬ 
volved as “gross’^ negligence, the view has been tak¬ 
en that negligence which shows a reckless indiffer¬ 
ence of consequences and to the rights and safety of 
others is the equivalent of wailful injury authoriz¬ 
ing an award,and that it is permissible to make 
an award where there is such a degree of negligence 
as indicates a reckless indifference to consequenc¬ 
es,^® or where the tort is committed so carelessly as 
to indicate wanton disregard of the rights of the 
injured person.®^ 


Where negligence is tvanton, punitive damages 
may be allowed.®- 

Acts of omission. Punitive damages may be 
awarded for failure to perform a manifest duty as 
well as for the negligent performance of an act 
which involves a breach of duty.®^ 

Statutes authorising azeard. Under a statute pro¬ 
viding that exemplary or punitive damages may be 
awarded where defendant has been guilty o.f op¬ 
pression, fraud, or malice, actual or presumed, such 
damages may not be awarded merely because of the 
existence of “gross carelessness,''®^ or, as other¬ 
wise stated, such damages may not be awarded in 
ever}’- case of grossly negligent conduct;®^ the con¬ 
duct which constitutes the gross negligence must be 
such as to be deemed the equivalent of evil intent.®® 
In view of the use of the word “presumed" in such 
statute, the existence of fraud, malice, or oppres¬ 
sion may be inferred from acts constituting such 
gross negligence as will warrant the inference, or 
as may be deemed the equivalent, of evil intent, so 
as to permit the award of such damages,®*^ and, in 
general, exemplary damages may be awarded for 
gross negligence amounting to a reckless disregard 
of the rights of another.®^ 


86- Mo.—Reel v. Consolidated Inv- 
Co., 236 S.W. 43. 

87. Mo.—Reel v. Consolidated Inv. 
Co., supra. 

Entire want of care 
Where there is such an entire 
want of care as to raise the pre¬ 
sumption that the person at fault is 
conscious of the probable conse¬ 
quences of his carelessness, to the 
danger of injury to the person or 
property of others, punitive damag¬ 
es are allowable not only for acts 
maliciously perpetrated, but also in 
cases where one knowingly, wanton¬ 
ly, and recklessly does an act 
fraught with probable injury to per-r 
sons or property which ultimately 
causes such , injury.—Birmingham 
Waterworks Co. v, Davis, 77 So. 927, 
16 Ala.App. 333. 

88. Del.—Stein v. Diamond State 
Telephone Co„ 146 A. 737, 4 W.W. 
Harr. 185. 

89. TJ.S.—Whitmer v. El Paso & S. 
W. Co., Tex., 201 P. 193, 119 C.C. 
A. 637. 

K.C.—Holmes v- Atlantic Coast 
Dine R. Co., 106 S.B, 567, ISl H. 
C. 497. 

91. Pa.—Thompson v. Swank, 176 
A. 211, 317 Pa. 158—Adelman v. 
Rosenbaum, 3 A.2d 15, 133 Pa. 
Super. 386. 

Punitive damages aare awarded to 
punish tort-feasor for such exhibi¬ 
tion of negligence as evidences mal¬ 
ice or conscious disregard of oth¬ 


ers* rights.—Galloway v. General 
Motors Acceptance Corporation, C. 
C.A.S.C., 106 F.2d 466. 

92. U.S.—Standard Engineering Co. 
V. Oriental Bulkhead & Improve¬ 
ment Co., N.C.. 226 P. 193, 141 C. 
C.A. 191. 

Ala.—Davis v. Smitherman, 96 So. 
208, 209 Ala. 244—^Payne v. Smith¬ 
erman, 91 So. 575, 206 Ala. 591— 
Clinton Mining Co. v. Bradford, 
76 So. 74, 200 Ala. 308—Louisville 
& N. R. Co. V. Scott. 122 So. 184, 
23 Ala.App. 132. 

Greater damages are allowed for 
injuries inflicted through wanton 
negligence than through simple neg¬ 
ligence.—Routledge v. Schmitt, 180 
So. 127, 28 Ala.App. 167. 

Wanton and reckless 

In Missouri, if negligence is wan¬ 
ton and reckless, punitive damages 
are authorized.—Ohio Casualty Ins. 
Co. V. Welfare Finance Co., C-C.A. 
Mo., 75 P.2d 58, certiorari denied 
55 S-Ct. 645, 295 U.S. 734, 79 L.Ed. 
1682. 

Willful and wanton negligence 

Isr.C.—Ballew V. Asheville & B. T. 
R. Co., 120 S.E. 334, 186 N.C. 704. 

93. Ky.—Louisville & N. R. Co. v. 
Roth, 114 S.W. 264, 130 Ky, 759. 

Mo.—Reel v. Consolidated Inv. Co., 
236 S.W. 43. 

N.J.—Eatley v. Mayer, 154 A. 10, 
9 N.J.Misc. 918, affirmed 158 A. 
411, 10 N.J.Misc. 219. 

S.C.—^Weeks v. Carolina Power & 
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Light Co., 153 S.E. 119, 156 S.C. 
158. 

94. Cal.—Terian v. Linkletter, 22 
P. 70, 80 Cal. 135. 

95. Mont.—Cashin v. Northern Pac. 
Ry. Co., 28 P.2d 862, 96 Mont. 92. 

Okl.—Mayo Hotel Co. v. Danciger, 
288 P. 309, 143 Okl. 196. 

17 C.J. p 988 note 22. 

96. Okl.—Schuman v. Chatman, 86 
P.2d 615, 184 Okl. 224—Pure Oil 
Co. V. Quarles, 82 P.2d 970, 183 
Okl. 418—Keener Oil & Gas Co. 
V. Stewart, 45 P.2d 121, 172 Okl. 
143—Federal Nat. Bank v. Mc¬ 
Donald, 263 P. 105, 129 Okl. 75— 
Aaronson v. Peyton, 236 P, 586, 
110 Okl. 114—Firebaugh v. Gun¬ 
ther, 233 P. 460, 106 Okl. 131— 
Haskell Nat. Bank v. Stewart, 184 
P. 463, 76 Okl. 58. 

17 C.J. p 988 note 22. 

97- Okl.—Schuman v. Chatman, 86 
P.2d 615, 184 Okl. 224. 

98. m Oklahomar 

(1) The rule stated in the text 
has been announced where the Okla¬ 
homa statute was involved.—^Alex¬ 
ander V. Jones, D.C.Okl., 29 F.Supp. 
690. 

(2) Without referring to the stat¬ 
ute, it has been asserted that exem¬ 
plary or punitive damages may be 
awarded where the tort was com¬ 
mitted so negligently as to indicate 
a clear and wanton disregard of the 
rights of others.—Mayo Hotel Co. v. 
Danciger, 288 P. 309, 143 Okl. 196. 
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Under a statute permitting the a\%ard o: eximpU- 
ry damages where there are aggravating circrun- 
stances either in the act or the mtentUn, it is i.'-t 
essential to the recovery of such daniages that 
person inflicting the injury should be guilty of w:!h 
ful and ^ intentional misconduct, as shov.n^upra in 
subdivision a of this section; it is siifncient that 
the act should be done under such circumstances as 
evince an entire want of care and a conscious in¬ 
difference to consequences,^^ 

g. Fraud 

Fraud may be ground for awarding exemplary or 
punitive damages. 

The cases in enumerating the groumis for an 
award of exemplary damages frequently include 
fraud as an element which will warrant a recovery,^ 
The existence of fraud is not necessary, however, 
in order to authorize an award of such damages 
provided other grounds for such award exist.2 

The right to recover exemplary or punitive dam¬ 
ages in an action for fraud or deceit is considered 
in the CJ.S. title Fraud § 144, also 27 CJ. p 104 
note 27-p 105 note 36, 

§ 124. Persons Entitled to Recover 

The right of one prosecuting solely as assignee an 
action of tort to recover exemplary damages has been de¬ 
nied. In general, the representative of a deceased per¬ 
son suing to enforce a right of action which survives 
may recover exemplary damages. 

The right of plaintiff prosecuting an action of 
tort solely as assignee of the right of action of the 
person injured to recover exemplary damages has 



\\ h: j;, :u of a rirht rwtv^ii which 

I *!'Ols T’.'t ‘ur’dw "A :hc :r:'’:rcd tht' 

; irwfd-cu'd rwhr * 'T ;'nu:r:ve dornagvs 

d'/ts i: -t .wirvivv.'* r.:U ««;m.etin)es pre¬ 
vent :hv of :ch JMno,g''s in actions 

i vhi:h sj'irvivew in gw i r-:J the rt; rf owitrnive rd" a 
dect Iw.t may rt c^v-r exintplarj /unriUges where the 
riUnt nf :w::-'n s'trvives.^ 

§ 125. Persons Liable 

a. General cfcmirlerations 

h. J'Cnt deftndarits 

c. EtTcct nf death of wrongdoer 

d. Acts of agent or servant 

e. Acts of attorney 

a. (rcneral Considerations 

In general, exemplary damages may be awarded 
against a person who has participated In the wrong of 
which complaint Is made. 

Broadly speaking, exemplary damages can be 
awarded only as agaiurrt one who has participated 
in the wrong but this rule should be read m con¬ 
nection with the rules as to the liability of a princi¬ 
pal or master in this regard in respect of the acts 
of his agent or servant, considered infra subdivision 
d, of this section. 

Liability of sureties on bonds. Exemplary dam- 
. ages are not generally recoverable against simeties 
on bonds,® even though the breach on the part of 
the principal was malicious or tortious.^ 

Liability of ptiblic officials. Where a public offi- 


99. Ga.—^Pwutland v. Bean, 5 S.E.2d 
601, 60 Ga.App. 896—Battle v. 

Kilcrease, 189 S.E. 573, 54 Ga.App. 
808. 

1. U.S,—^Walsh v. Segale, C.C.A. 
Vt., 70 E.2d 698. 

Ala.—Porter Coal Co. v. Bavis, 165 
So. 93, 231 Ala. 359. 

Fla.—Winn & *Lovett Grocery Co. 
V. Archer, 171 So. 214, 12S Fla. 
308. 

Isr.C. —Holmes v. Atlantic Coast Line 
R. Co., 106 S.E. 567, 181 N-C. 497. 
Tex.—Steinberg: v. Morgan, Civ. 

App., 300 S.W. 253. 

Utah.—Haycraft v. Adams, 24 P.2d 
1110, 82 Utah 347—Murphy v. 

Booth, 103 P. 768, 36 Utah 285. 

17 C-J. p 988 note 23. 

Statute 

(1) Under some statutes fraud is 
ground for award of exemplary or 
punitive damages. 

U.S.—^Cherry-Burrell Co. v. Thatch¬ 
er, C.C.A.Mont, 107 F.2d 66. 


Cal.—Livesey v. Stock, 2SI P. 70, 
208 Cal. 315. 

(2> Where the acts complained 
of were done willfully and the result 
amounted to fraud, exemplary dam¬ 
ages may be awarded under Rev. 
Code 1935 § 8666.—Truzzolino Food 
Products Co. V. P. W. Woolworth 
Co., 91 P.2d 415, 108 Mont. 4US. 

2. S.C.—Little V. Henry, 93 S.E. 

1008, lOS S.C. 230. 

a Cal.—French v. Orange County 
Inv. Corporation, 13 P.2d 1046, 125 
Cal.App. 587. 

4. Fla.—Florida East Coast Ry. Co. 
V. McRoberts, 149 So. 631. Ill Fla. 
278, 94 A.L.R. 376. 

5. R.1.^—Grimes v. United Electric 
Rys. Co., 193 A. 740, 58 R.I. 458. 

6. Conn.—Murphy v. New York 
N. H. R. Co., 29 Conn. 496. 

1 C.J. p 187 note 23—17 C.J. p 988 
note 28. 

Damages in actions which survive 
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in general see Abatement and Re¬ 
vival § 138. 

Exemplary or punitive damages In 
action for wrongfully causing 
death see the C.J.S. title Death I 
97, also 17 C.J. p 1321 note 41~p 
1322 note 54. 

7. X.J.—Ketchum v. Amsterdam 
Apartments Co., 110 A. 590, 84 N. 
J.Law 7. 

Ohio.—Stockyards Bank v. Seal, 161 
X.E. 35, 27 Ohio App. 179. 

17 C.J. p 988 note 32. 

8. Miss.—Cooper v. U. S. Fidelity 
& Guaranty Co., 188 So. 6, 8, ISS 
Miss. 116, citing Corpus aruris- 

Ohio.—^Almond v. Rubenstein, 25 
Ohio X.P., N.S., 191, 105, citing 
Corpus cruris. 

17 C.J. p 9Sg note 33. 

9- Minn.—North v. Johnson, 59 N. 
W. 1012, 58 Minn. 242. 

Ohio.—Almond v. Rubenstein, 25 
Ohio N.P., N.S., 101, 105. citing 
Corpus J'uris. 

Tex.—McArthur v. Barnes, 31 S.W. 
212, 10 Tex.Giv.App. 318* 
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ciai has acted in good faith and there is no evidence 
in his acts of fraud or maliciousness, exemplary 
damages should not be awarded.^® If, however, an 
officer in the exercise of his official duties oversteps 
and abuses his powers and is guilty of oppression 
under color of his office, exemplary damages may be 
allowed.^^ 

b. Joint Defendants 

The fact that the acts of one of several defendants 
are such as ordinarily may be the basis of an award of 
exemplary damages in general does not of itself permit 
an assessment of such damages against all defendants. 

In an action against several defendants, exempla¬ 
ry damages can, as a general rule, be awarded only 
against those who have participated in, or contrib¬ 
uted to, the malicious act or the gross negligence in- 
voived.l 2 Where, however, all have acted in con¬ 
cert and are equally guilty, they are all liable to the 
same extent,^3 although, according to some cases, 
they are not necessarily liable in the same amount, 
as shown infra § 126. 

In some jurisdictions, the question as to whether 
exemplary damages shall be assessed is determined 
by the acts of the most innocent of defendants, 
and such damages are assessed according to the 
guilt of the most innocent, while in other jurisdic¬ 
tions they are to be assessed according to the amount 
which the most culpable of defendants should pay, 
as shown infra § 126. Under the rule making the 
acts of the most innocent controlling, no exemplary 
damages may be awarded in an action against sev¬ 
eral defendants jointly, where one was not liable 
for such damages.is While usually in such a case 
plaintiff, in order to obtain exemplary damages, 
should proceed separately against the wrongdoer 


who should be punished in that way,^® the bringing 
of action against all does not conclude plaintiff and 
he may discontinue the action against the innocent 
defendant and proceed against defendant who is lia¬ 
ble for punitive damages,or, it seems, it is per¬ 
missible to make an award of exemplary damages 
against the guilty defendant provided the verdict 
is in favor of the innocent defendant According 
to some cases failure to establish a ground for puni¬ 
tive damages against one of several defendants 
amounts to a waiver of punitive damages.^9 

c. Effect of Death of Wrongdoer 

fn general exemplary damages may not be awarded 
against the representative of a deceased wrongdoer. 

iVs exemplary damages are given as a punishment 
to the wrongdoer and not as compensation, there 
can be no survival in that regard after the death of 
the guilty party,and, as a general rule, even where 
the action against a deceased wrongdoer survives, 
his personal representative is not liable for such 
damages.2^ 

(L Acts of Agent or Servant 

(1) General considerations 

(2) Ratification or repudiation 

(1) General Considerations 

In some jurisdictions a principal or master is liable 
for exemplary damages only where he has authorized, 
participated in, or ratified the act of the agent or servant, 
or where such act was committed after the principal or 
master acquired knowledge of the unfitness of the agent 
or servant; but in other jurisdictions the courts recog¬ 
nize a somev/hat broader rule of liability. 

As to the liability of a principal or master in ex¬ 
emplary damages because of the wrongful act of 
his agent or servant, the authorities are in conflict.^2 


la Cal.—^Nightingale v. Scannell, 
18 Cal. 315. 

Vt.—Moore v. Duke, SO A. 194, 84 
Vt. 401. 

17 C.J. p 989 note 35. 

11. XJ.S.—Crawford v. Eidman, C. 
C.H-Y., 129 R 992. 

17 C.J. p 989 note 36. 

12- Idaho.—Verheyen v. Dewey, 4.46 
F. 1116, 27 Idaho, 1. 

17 C.J. p 989 note 37. 

13. Ala.—Hair v. Little, 28 Ala. 236. 

17 C.J. p 989 note 38. 

1'^ Fa.—MacHolme v. Cochenour, 
167 A. 647, 109 Pa.SH|>er. 583. 

Vt.—Farker v. Boberts, 131 A. 21, 
99 Vt. 319, 49 A,KB. 1382. 

17 C.J. p 9S9 note 42. 

15- Ga.—MacHolme v. Cochenour, 
167 A. 647, 109 Pa.Super. 563. 

Vt.—Parker v. Roberts, 131 A 21, 99 
Vt. 219, 49 A.Lr.B. 1382. 

17 C.J. p 9S9 note 45. 


16. Pa.—McCarthy v. De Armit, 99 
Pa. 63. 

17. Vt.—Woodhouse v. Woodhouse, 
130 A 758, 99 Vt. 91. 

18. Vt.—^Woodhouse v. Woodhouse, 
supra. 

19. Or-—Gill V. Selling, 267 P. 812, 
125 Or. 587, 58 A.L.R. 1556, af¬ 
firmed 270 P. 411, 126 Or. 584, 58 
AL.R. 1556. 

20. Cal.—Evans v, Gibson, 31 P.2d 
389, 220 Cal. 476. 

17 C.J. p 989 note 47. 

Bight established before death 
Statute forbidding the recovery of 
exemplary damages against an ex¬ 
ecutor or administrator of the per¬ 
son originally liable was not appli¬ 
cable if the rights of plaintiff were 
fixed before the death of the orig¬ 
inal defendant, if no assessment of 
damages was to be made and noth¬ 
ing remained to be done but to dis¬ 
pose of a motion for a new trial 
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and to enter up a judgment, there 
being no further defense.—Wilkins 
V. Wainwright, 53 N.B. 397, 173 

Mass. 212. 

21. XJ.S.—Sullivan v. Associated 
Billposters and Distributors of 
United States and^ Canada, G.C.A. 
N.Y., 6 P.2d 1000, 42 AL.R. 503. 
17 C.J. p 989 note 47. 

Death intermediate commencement 
of action and trial 

(1) Representative was not liable 
for exemplary damages where 
wrongdoer died after commencement 
of action and before trial.—Mar- 
cante v. Hein, 67 P.2d 196, 203, 51 
Wyo. 389, citing Corpus Juris. 

(2) In such case, executrices 
could not be held liable for exem¬ 
plary damages, either directly or by 
nunc pro tunc entry.—Evans v. Gib- 
,son, 31 P.2d 389. 220 Cal. 476. 

•22». Idaho.—Hammond v. McMurray 
Bros., 286 P. 603, 605,^ 49 Idaho 
207, citing Corpus Juris. 
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In some jurisdictions, the principal or master is lia- ; A numhtr of crairts, however, inipfisc liabil- 

ble only where he has authorized, participated in, ^ ity on the principal or in case the wroni^fiil 

or ratified, the act of the a.^ent or servantor, . act %vh^ committcj: hy the rip^ent or servant in the 
according to some cases, where the wrfjngful act | course of, or in connection ivith, his duties or em- 


is committed after the unfitness 
servant has become known to the 

Minn.—Schmidt v. Minor, 184 K.W. 
964, 150 Minn. 236. 

23. Hawaii.—Chin Kee v. Kaeleku 
Sug:ar Co., 29 Hawaii 524. 

N.J.—Heenan v. Horre Goal Co., 174 
A. 551, 113 N.J.Law 388, affirm¬ 
ing 170 A. 894, 12 X.J.Misc. 263 
—Ketehum v. Amsterdam Apart¬ 
ments Co., 110 A. 590, 94 N.J.Law 
7—Haver v. Central R. Co. of New 
Jersey, 45 A. 593, 64 N.J.Law 312. 
N.T,—Snyder v. Mackey, 122 N.Y.S. 
876, 138 App.Div. 621—Magagnos 
V. Brooklyn Heights R. Co., 112 
N.Y.S. 637, 128 App.Div, 182— 

Samieloff v. New York & Q. C, 
Ry. Co., 107 N.Y.S. 774, 122 App. 
Div. 770—Walsh v. Hyde & Ben- 
ham Amusement Co., 98 N.Y.S. 
960, 113 App.Div. 42—Rainess v. 
American League Baseball Club 
of New York, 185 N.Y.S. 582. 

Or.—Fuller v. Blanc, 83 P.2d 434, 
160 Or. 50—Gill v. Selling, 267 P. 
812, 125 Or. 587, 58 A.L.R. 1556, 
affirmed 270 P. 411, 126 Or. 584, 
58 A.L.R. 1556. 

Va.—Virginia Ry. & Power Co. v. 
House, 139 S.E. 480, I4g Va. 879— 
Hogg v. Plant, 133 S.E. 759, 145 
Va. 175, 47 A.L.R, 308—Broudy- 
Kantor Co. v. Levin, 116 S.E. 677, 
135 Va. 283, 32 A.L.R. 249. 

17 C.J. p 989 note 48. 

Federal rule 

(1) A rule substantially in ac¬ 
cordance with that stated in the 
te:^t has been announced as the rule 
applicable in federal courts.—Lake 
Shore & M. S- R. Co. v. Prentice, 
Ill., 13 S.Ct. 261, 147 TJ.S. 101, 37 L. 
Ed. 97—17 C.J. p 989 note 48. 

(2) The rule has been followed 
by a state court in applying the 
federal law in the case at bar.— 
Mobile & O. R. Co. v. Flannagan, 105 
So. 749, 141 Miss. 7. 

(3) In some early cases, a broad¬ 
er rule of liability in this regard 
was apparently recognized.—Gallena 
v. Hot Springs R. Co., C.G.Ark., 13 
F. 116, 4 McCrary 371. 

17 C.J. p 990 note 49. 

In Ohio 

(1) In considering the award of 
exemplary or punitive damages, it 
has been announced broadly that 
the employer or principal cannot be 
punished for the personal guilt of 
his servant or agent unless the em¬ 
ployer authorized, ratified, or par¬ 
ticipated in the wrongdoing.^—Tracy 
V. Athens <& Pomeroy Coal & Land 
Co., 152 N.E. 641, 115 Ohio St. 228, 
affirming Athens & Pomei’oy Coal & 


of the agent or j plnyment. irrtsp 
irincipal or ma5- ! or subsequent ra 

Land Co. v. Tracy, 153 N.R 2?0, 2-‘ 
Ohio App. 21—FItHcher v. Rollman 
& Sons Co.. 167 N E, 469, 31 V>hio 
-■\pp. 340—Stockyards lUnk v. Seal, ‘ 
161 N.E, 35, 27 Ohio App. 179— ^ 
Cleveland Ry. Co. v. Wi^^wenherg^ r, 
15 Ohio App. 437. 

(2) Some cases have announced a 
somewhat broader rule of liability 
for exemplary or punitive damages 
in respect of the acts of an agent 
or servant.—M. J. Rose Co, v, Low’- 
ery. 169 N.E. 716, 33 Ohio App. 48S 
—Cincinnati, H, & D, Ry. Co. v. 
Klute, 29 Ohio Cir.Ct. 702, affirmed 
78 N.E. 1120, 73 Ohio St. 38#. 

17 C.J. p 990 note 49. 

In Texas 

(1) The rule stated in the text 
has been announced or recognized.— 
Union Deposit Co. v. Moseley, Civ. 
App., 75 S.W.2d 190—Bankers Mortg. 
Co. V. Baxter, Civ.App., 6i S.W.2d 
408—Wilson v. Nand Singh, Civ. 
App., 42 S,W,2d 803—Yarbrough v. 
Brookins, Civ.App., 294 S.W. 900— 
J. M. Radford Grocery Co. v. Jami¬ 
son, Civ.App., 282 S.W. 278—J. M. 
Radford Grocery Co. v. Jamison, Civ. 
App., 260 S.W. 957—Hamlett v. 
Coates, Civ.App., 182 S.W. 1144— 
17 C.J. p 989 note 48. 

(2) The rule has been applied 
where the employee committed an 
assault.—Taylor v. Esparza, Civ. 
App., 8 S.W.2d 288, error dismissed. 

(3) In respect of a nondelegable 
duty of the master to a servant, 
the master may be liable for ex¬ 
emplary damages for the gross neg¬ 
ligence of one to whom the per¬ 
formance of such duty has been in¬ 
trusted.—Morton Salt Co. v. Wells, 
70 S.W.2d 409. 123 Tex. 151, affirm¬ 
ing, Civ.App., 35 S.W.2d 454. 

Action against master alone 

(1) It has been stated broadly 
that, in action against master alone 
for assault committed by servant, 
compensatory damages only, to the 
exclusion of exemplary damages, 
were recoverable.—O^Donnell v. Ex¬ 
celsior Amusement Co., 294 P. 737, 
110 Cal.App. 685, rehearing denied 
295 F. 86, 110 Cal.App. 685. 

(2) In the same case on a peti¬ 
tion for rehearing, it was said that 
"it may be conceded that under 
some circumstances, where the act 
complained of was done with the 
authority, express or implied, of the 
employer, or was subsequently 
adopted by him, he may be liable 
for punitive damages."—O’Donnell 
V. Excelsior Amusement Co.» 295 F, 

733 


[^ctive of ar.y exprt^'^ authorization 

110 CilApp. 6^5, fh'nylng re¬ 
hearing 294 F, 7'i7, 110 Cal.App, 6S5. 

24. N.Y.—Pc^lhirk v. Staten iKlasid 
Rapid Trnimif R„ Co., 176 N.Y.S. 
551, 1^7 App.lHv. S52—-Ilalneps v. 
American League Baseball Club 
of New York, N.Y.S. 582. 

17 C.J. p 9SS nott‘ 43. 

25. Minn.—Sebmidt v. Minor, 184 
N.W. 964, 965, 150 Minn. 236, cit¬ 
ing Corpus Juris- 

Nev.—Forreyiter v. Southern PaO. 
Co., 134 P. 753, 36 Nev. 247, 4 8 L. 
R.A.,N.S.. 1, rehearing denied 136 
P. 765, 36 Nev. 247, 4K L.R.A.,N.S„ 
1 . 

S.C.—Hooper v. Hutto, 158 S.E. 726, 
166 S.C. 464—Taber v. Seaboard 
Air Line Ry., 62 S.E. 311, 81 S.C. 
317. 

17 C.J. p 990 note 49. 

luL Alabama 

(1> The rule stated in the text 
has apparently been recognized.— 
Miller-Brent Lumber Co. v. Stewart, 
51 So. 943, 166 Ala. 657, 21 AnmCas. 
1149—17 C.J. p 990 note 49. 

(2> Some cases have taken the 
view that mere relation of agency 
or of master and servant does not 
impose liability for exemplary or 
punitive damages.—Jackson v. 
Smith, 75 Ala. 97. 

17 C.J. p 990 note 49, 

In ArkazLsas 

Cl) Apparently a distinction has 
been made between the liability of 
a corporation and that of an indi¬ 
vidual for exemplary damages for 
acts of an agent or servant of the 
corporation or individual which 
have not been authorized or rati¬ 
fied; in such case a corporation may 
be liable.—Little Rock Ry. &, Elec¬ 
tric Co. v. Dobbins, 95 S.W. 7SS, 7S 
Ark. 553—17 C.J. p 990 note 49. 

(2) In respect of an individual* 
however, it has been stated that 
"when an agent of an individual 
acts maliciously he is presumed to 
act without authority; and, "while 
the agent is liable* the principal is 
not* for punitive damages, unless it 
appears that he aided, adopted, or 
ratified the malicious act of the 
agent with full know'ledge of the 
facts."*—Foster v. Pitts* 38 S.W. 
1114, 63 Ark. 387. 

(3) As to liability of corporations 
for exemplary damages in general 
see the C.J.S. title Corporations § 
1286. 

In XEimois 

(1) The rule 'Stated in the text'has 
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In any event, as a general rule, in order to ren¬ 
der the principal liable in exemplary damages for 
the acts of his agent, they must have been commit¬ 
ted in the line of the agent’s employment or the 
scope of his authority. Unless this is shown, it will 
be necessary to prove an express authority to do the 
particular act or a subsequent ratification of it.-® 
Further, it may be stated as a general rule that the 
master or principal will never be held liable in ex¬ 
emplary damages where the servant or agent would 


not be if the suit were against him directly, 27 al¬ 
though, according to some cases, this rule does not 
apply where, by reason of the fact that a servant 
might be punishable criminally, exemplary damages 
would not be awarded against him. 28 

It may be stated as a general rule that the prin¬ 
cipal or master may be held liable for exemplary 
damages where the act complained of was author¬ 
ized or subsequently adopted by him,29 or where he 


i>een recognized in various cases, in 
most of which, however, the master 
or principal was a corporation.— 
Singer Mfg. Co. v. Holdfodt, 86 Ill. 
455, 29 Am.R. 43—Taneski v, St 
Louis Merchants" Bridge Terminal 
By. Co.. 230 IILApp, 300—Dinsmoor 
V. Woiber, 85 BLApp. 162—17 C.J. 
p S90 note 49, 

(2) In some cases in which it was 
sought to charge a person writh ex¬ 
emplary damages because of the 
acts of another who in certain re- I 
spects was acting on behalf of such 
person, a narrower rule has been 
recognized or applied.—Becker v. 
Dupree, 75 Ill. 167—Grund v. Van 
Vleck, 69 III. 478. See Neville v. 
Chicago & A. R. Co., 210 IlI.App. 
168. 

17 C.J. p 990 note 49. 

In Massaclmsetts, wantonness or 
mischief on the part of a servant, 
which causes additional injury to 
plaintiff, may enhance damages.— 
Levi V. Brooks, 121 Mass. 501— 
Hawes v. Knowles, 114 Mass. 518, 19 
Am.R. 383. 

Xn HdssoTirl 

(1) The rule stated in the text 
has been applied or recognized.— 
Daniel v, Phillips Petroleum Co., 73 

B, W.2d 355, 220 Mo.App. 150—Hinson 
V. Morris, App., 298 S.W. 254—^17 

C. J. p 990 note 49- 

(2> Punitive damages may he 
awarded against a master for an 
assault by a servant, under the doc¬ 
trine of respondeat superior, even 
though the master is neither a com¬ 
mon carrier nor a public service cor¬ 
poration owing a special duty to the 
public.—Simmons v. Kroger Grocery 

Baking Co., 104 S.W.2d 357, 340 
Mo. 1118. 

(S) Exemplary or punitive dam¬ 
ages, if otherwise recoverable, may 
'be airarded against an individual 
emplofev for a wrongful act com- 
' mitted by' his agenh even' thmigh 
the e»i>loy"er did ' noi" autfeoriae the 
act, hoV' ratify it after its donands- 
sion.—Hinson v. Mortis,’'supra-' 

<4) In some earlier <»ses, it was; 
asserted or recognized that, in order 
to charge the principal or master 
with liability for such damages, it 
was necessary that he should have 
authorized, ratified, or participated 


in the wrongdoing.—Rouse v. Metro¬ 
politan St. K. Co., 41 Mo-App. 298— 
17 C.J. p 990 note 49, p 992 note 

68 - 

(5) The supreme court of Missis¬ 
sippi, in a case governed by the law 
of Missouri where the tort vras com¬ 
mitted, held that, in Missouri, be¬ 
fore the principal may be held for 
punitive damages, it must appear 
that he either authorized or ratified 
the wrongful act.—Pullman Co. v. 
Alexander, 78 So. 293, 117 Miss. 348. 

In Oklahoma 

I (1) In recent cases the rule has 
been announced that it is not neces¬ 
sary to show authorization or ratifi¬ 
cation by a master of the wrongful 
act of his servant in order to per¬ 
mit an award of exemplary dam¬ 
ages against the master. 

U.S.—^Alexander v. Jones, D.C.Okl., 
29 P.Supp. 690. 

Okl.—Schuman v. Chatman, 86 P.2d 
615, 184 Okl. 224-—Russell-Locke 
Super-Service v. Vaughn, 40 P.2d 
1090, 170 Okl. 377—Holmes v. 

Ghadwell, 36 P.2d 499, 169 Okl. 
191. 

(2) The view has been expressed, 
however, that exemplary, punitive, 
or vindictive damages will not be al- j 
lowed against principal for wrongful 
act of agent, unless he participated 
therein, expressly or impliedly, au¬ 
thorizing or approving it by his con¬ 
duct, either before or after it was 
committed.—^Aaronson v. Peyton, 236 
P. 586, 110 Okl. 114. 

(3) The rule as stated, in the note 

immediately preceding was in force 
in substance in the territory of 
Oklahoma and the Indian Territory 
prior to the erection of the state of 
Oklahoma.—Chicago, R. l. & P. R. 
Co. V. Newbum, 110 P. 1065, 27 Okl. 
9, 30 L.R.A.,N.S., 432—^Moore v. 

Atchison, T. & S. P. R. Co., 110 P. 
1059, 26 OfcL 682. 

Isk Bmmsyivania 

41) The rule has been recq^ized. 
—Funk V. Kerbai^h, 70 A. 953, 222 
^ 18, 22 IuRA-,»N.S., 2$6--17 aj. p 
990 note 49* 

(2) It has been said, however, that 
the rule is a harsh one emd should 
be applied with caution.^—^Funk v. 
Kerbaugh, 70 A. 963, 222 Pa. 18, 22 1 
L.R.A.,2Sr,S., 296. 


(3) In an earlier case, however, it 
was held that, even to maintain an 
action of trespass vi et armis 
against an employer, it must appear 
that the particular injury or act of 
the employee was done by the em¬ 
ployer’s command or assent.—^Alle¬ 
gheny Valley R. Co. v. McLain, 91 
Pa. 442. 

In Tennessee 

(1) The rule stated in the text has 
been applied or recognized.—R. R. 
Springer Transp. Co. v. Smith, 1 S. 
W. 280, 16 Lea 498—17 C.J. p 990 
note 49. 

(2) In an early case, however, the 
liability of the master for exemplary 
damages was denied where the act 
complained of was done without the 
master’s knowledge or consent and 
there was no showing that the mas¬ 
ter had retained in employment the 

j guilty servant, with knowledge of 
i the latter’s reckless character.— 
Nashville & C. R. Co. v. Starnes, 9 
Heisk. 52, 24 Am.R. 296. 

17 C.J. p 990 note 49. 

Public policy 

In a case in which the rule stated 
in the text was recognized, at least 
in respect of a corporate employer, 
it was said that the rule which isn- 
poses liability for exemplary or 
punitive damages on the employer is 
founded on public policy,—Southern 
Pac. Co. V. Boyce, 223 P. 116, 26 
Ariz. 162. 

26. Ark,—St. Louis, I. M. & S. R. 
Co. V. Wilson, 66 S.W. 661, 70 Ark. 
136, 91 Am.S.R. 74. 

Ky.—Patterson v. Waldman, 46 S.W. 

17, 20 Ky.L. 514. 

17 C.J. p 991 note 50. 

27. N.T,—^Magagnos v. Brooklyn 

Heights R. Co., 112 N.T.S. 637, 128 
App.Div. 182. 

Pa.—Philadelphia Traction Co. v. Or- 
bann, 12 A. 816, 119 Pa. 37. 

S.D.—^Woodring v. Winner Nati Bank 
of Winner, S. D., 227 N.W. 438, 56 
S.D. 43. 

IT C.J. p 991 note 51. 

26. Ind.—^Indianapolis Bleaching 

. Co. V. McMillgm, 113 NB. 1019, 64 
Ind.App. 268—Indiana Union Tract. 
Co. V. Heller, 89 N.E. 419, 44 Ind. 
App. 385. 

2^. Cal.—O’Donnell v. Excelsior 

Anausement Co., 295 F. 86, 110 Cal. 



25 C.J.S, 


DAMAGES 


§ 125 


participated in and ratified the wrongful act of the 
agent or servant/*^^ Further, a master is liable for 
the acts of his servant done in the scope of his em- 
plo>Tnent where he has employed or retained a serv¬ 
ant of known incompetence, recklessness, or bad 
character.2^ 

The general manager of a corporation may not 
be charged with exemplary damages because of the 
wrongful acts of other employees of the corpora¬ 
tion unless he has made himself a participant in 
such acts .22 

As to liability of corporation for exemplary or 
punitive damages, see CJ.S. title Corporations § 
1286; and as to liability of carrier to passenger for 
exemplar}' damages in action based on acts of car¬ 
rier's employees see CJ.S. title Carriers §§ 674, 772, 
853, 902, 903, 920. 

Under the narrower rule requiring express ante¬ 
cedent authority or subsequent ratification, a master 
or principal may be liable in compensatory damag¬ 
es for the malicious tort of a servant or agent, al¬ 
though not in exemplary damages for the same 
wrong.ss The reason advanced is that, as exempla¬ 
ry damages are awarded, not by way of compensa¬ 
tion to the sufferer, hut by way of punishment to 
the offender, and as a warning to others, they should 
be awarded only against a master who has actually 
participated in his servant's wrong, by express com¬ 
mand or authority to do the act, or ratification and 
approval after its commission.^^ The malice of the 
servant must he ^‘brought directly home” to the mas¬ 
ter,^5 or the master must be particeps criminis with 


his Xo man should be punished, it is de¬ 

clared, for that of which he is not guilty,^" or where 
he has committid a ivrong by implication of law 
only.^^ An exception to the rule requiring authori¬ 
zation or ratificatirm apparently has been admitted 
in cases where the principal commits his business 
wholly to the discretiiui of an agent, without super¬ 
vision or C'^ntroh thereby evincing an intent to be 
bound b}' the acts of the latter without inquiry or 
investigation."® 

Under the broader rule imposing liability for any 
act done in the course of the employment, if the 
tortious act of the agent or servant wrhen commit¬ 
ted in the business of his principal or master is such 
as w'ould have subjected the agent to exemplary 
damages had he been sued as principal, the principal 
will be responsible for like damages when sued for 
the misconduct of the agent or, as it has been 
otherwise expressed, the principal or master is In 
such cases liable precisely as if he were the original 
wrongdoerj^ even though personally and individual¬ 
ly he may have been entirely blameless and innocent 
of anything deserving of punishment.^^ This rule of 
liability imposes practically the same liability for 
exemplary damages as for compensatory.*^^ There 
is authority for the view that, if the wrongful act 
of the agent is committed while ostensibly acting 
within the line of his functions, the principal will 
be held liable.^The latter's employment, it is held, 
affords the agent the means and opportunity which 
he used while so employed in committing the willful 
wrong. The agent's conduct, therefore, is attributa¬ 
ble to the principal, although he may not have spe- 


App. 685, denying rehearing 294 
P. 737, 110 CalApp. 685. 

30. Idaho.—Hammond v. McMurray 
Bros., 286 P. 603, 49 Idaho 207. 

31. W.Va.—Hains v. Parkersburg, 
M. & 1. Ry. Co,, 84 S.E. 923, 75 
W.Va. 613. 

17 C.J. p 992 note 67. 

32. S.C.—^Beauchamp v. Winnsboro 
Granite Corporation, Ipl S.EL 856, 
113 S.C. 522. 

33. IT. S.—Bake Shore & M. S. R. Co. 

V. Prentice, Ill,, 13 S.Ct. 261, 147 
U.S. 101, 37 B.Ed. 97. 

17 C.J. p 992 note 60. 

34. XJ.S.—Lake Shore & M. S. R. 
Co. V. Prentice, supra. 

17 ax p 992 note 61. 

35. IJ.S.—Henning v. Western Hnion 
Tel. Co., C.C.S.a, 41 P- 864. 

Wis.—Milwaukee, etc.. Hi Co, v, 
Finney, 10 Wis. 388. 

35, R.I. —^Hagan v. Provtdenoa & 

W, R. Co., 3 R.I. 88, 62 AmuD. 

377. ' ' 

17 ax p 992 pote 61 


37. R.L—Hagan v. Providence & W. 
R. Co., supra. 

33. La—Keene v. Lissardl, 8 La. 
26. 

Xn Xtnssonri 

The view set forth in the text 
was expressed before the broader 
rule was definitely adopted.—Rouse 
V. Metropolitan St. Ry. Co., 41 Mo. 
App. 298. 

39. N.Y.—Caldwell v. New Jersey 
Steamboat Co., 47 N.T. 282. 

17 C.J. p 992 note 66. 

40. Mo.—Daniel v, Phillips Petro¬ 
leum Co., 73 S.W.2d 355, 220 Mo. 
App. 150. 

17 C.X p 991 note 53. 

Aibime of authority 
:^ven though an assault and bat*^ 
tery, ixmimitted by a servant in the 
course of, or in connection with, his 
employment, was committed in abuse 
of the authority conferred on him 
by the master, the latter could be 
held liable for exemplary damages.— 
I Miller-Brent Lumber Oo. v. Stewart, 

735 


51 So. 943, 166 Ala. 657, Ann-Cas- 
1149. 

41. Miss.—^New Orleans, J, & G. N. 
R- Co. V. Bailey,'40 Miss. 395. 

42. Ala—^Kansas City, M. & B. R. 
Co. V. Phillips, 13 So. 65, 98 Ala. 
159. 

43. XJ.S.—^Alexander t. Jones, B.C. 
Okl., 29 F.Supp. 690. 

Okl.—Russell-Locke ^pper-Senriee, 

V. Vaughn, 40 F.2d iOS*!, 17# 

377. 

IT C.X pAol note 56. 

44b TIL—Singer' Mfg. Co. v. Hold- 
fodt m Ill.,, 455, 29 Ara-R. 43. 
Miss.—Pullman Palace Car Co. v. 
Lawrence, 22 So. 53, 74 Miss. 

782. 

scope of authority 
Punitive damSfges may be award¬ 
ed against a master for the willful 
acts of his servants, done within the 
apparent scope of their authority, 
without proof that he directed w 
ratified their conduct,—^Taber y. .S^- 
board Air Line Ry., 62'B.H. til, SI 
S.C. 317. 
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cially aath:irizcd the particular act or afterward 
ratiurd it.*'’ It is nnt uecesbary, in order to fix the 
liability of the principal, to >how knowledge on his 
pjart of the habitual iieg:ligence or incompetence of 
the servant/^^ 

(2) Ratification or Repinliation 

A principa! or master may become liable for ex¬ 
emplary damages because of wrongful conduct of his 
agent or servant, by reason of ratification. 

Cases denying- the liability in exempiart* damag'es 
of a master or principal for the acts of a servant or 
agent merely done in the line of his employment, as 
a general rule, concede such a liability as a result of 
subsequent ratification,^*^ although some authorities 
have held that subsequent ratification alone is never 
sufficient to render a party liable in exemplary dam¬ 
ages, on the ground that no one can so assume a 
criminal liability.*^^ 

There can be no ratification by the master without 
notice of the servant's miscoiiduct*^^ Hence, evi¬ 
dence of the mere retention of a servant after the 
commission of the wrong complained of is not suffi¬ 
cient to authorize an inference of ratification on the 
part of the master, without proof also of his knowl¬ 
edge of the nature of the servant's act.^^ Xotice 
of the servant’s misconduct at the time of the insti- 


. tution of the action against the principal, or even 
! thereafter, has been held as effectual on the ques- 
' lion of the principal’s liability in exemplary damag- 
; es as IS notice before the suit is begun.^^ 

: Slight acts of ratification are sufficient,and a 

i principal may be liable in exemplary damages with- 
I out any act of express ratification, if the circum- 
! stances warrant the inference that he intended to 
: ass'ume the consequences of his agent’s conduct 
; without investigation or inqiiiry.^^ A ratification 
on the part of the principal or master of the act of 
j his agent or servant may consist in receiving and re- 
I taining the benefits thereof.®^ The attempt of the 
I principal to justify the agent’s act in litigation may 

I go to show ratification.^^ 

j Retention or discharge of servant or agent. Re- 
j tention of the servant by the master in his employ¬ 
ment,or retention and promotion,may operate 
I as a ratification of the servant’s wrongful act, where 
I other elements of due ratification are present. Even 
! though the principal or master might, under the 
1 law, be liable in exemplary damages for any act of 
his agent or servant done in the line of his employ¬ 
ment without express authority or ratification, yet 
it seems that retention may, notwithstanding, go in 
aggravation of the damages.In some jurisdic- 


45- U.S.—-Fell V. Northern Pac. It. 

Co., C.C.N.D., 44 P. 2 IS. 

Tenn.—Nashville & C. R. Co. v. 
Starnes, 9 Heisk. 52, 24 Am.R, 
296. 

ICalice 

In an action against a principal 
based on an act of the agent, m 
which plaintiff sought to recover 
punitive damages, the malice of the 
agent was imputable to the prin¬ 
cipal.—^Klind V. Valley County Bank 
of Hinsdale, 222 P. 439, 69 Mont. 
28 S. 

4®. Miss.—Southern Express Co. v. 
Brown, 7 So. 318, 8 So. 425, 67 
Miss. 260, 19 Am.S.R. 306. 

17 C.J. p 992 note 59. 

47. U.S.—Lake Shore & M. S. R. 
Co. V. Prentice. Ill., 13 S.Ct. 261, 
147 U.S. 101, 37 L.Ed. 97. 

N.J.—Haines v, Schultz, 14 A. 4SS. 
50 N.J.Law 481. 

N.Y.—Donivan v. Manhattan R. Co., 
21 KY.S. 457, 1 Misc. 368. 

17 C.J. p 992 note 68. 

48. la Hlxaols 

(1) While apparently the broader 
rule as to liability of the prin¬ 
cipal or master for exemplary dam¬ 
ages has been recognized, as shown 
in the preceding subdivision, the 
view' stated in the text has been ex¬ 
pressed.—Grand v- Van VIeek, 69 
Ill. 47S—17 C.J. p 992 note 69. 

(2) In a case in which the effec¬ 


tiveness of ratification was ap¬ 
parently recognized, the view'- was 

taken that ratification was not 

showm.—Mackin v. Blythe, 35 Ill. 
App. 216. 

17 C.J. p 992 note 69. 

49. N.Y.—Kutner v. Fargo, 45 N.Y. 

S. 753, 20 Misc. 207, affirmed 54 
N.Y.S. 332, 34 App.Div. 317. 

Tex.—Gulf, C. & S. F. R. Co. v. 
Reed, 15 S.W. 1105, 80 Tex. 

362, 26 Am.S.R. 749. 

17 C.J. p 993 note 82. 

50. N.Y.—Donivan v. Manhattan 
R. Co., 21 N.Y.S. 457, 1 Misc. 
36S. 

51. W’is.—Bass v. Chicago & N. W. 

R. Co., 42 Wis. 654, 24 Am.R. 
437. 

17 C.X p 993 note 84. 

52. Mo.—Perkins v. Missouri, K. & 

T. R. Co., 55 IMo. 201. 

17 C.J. p 992 note 70. 

53. N.Y,—Kutner v. Fargo, 45 N.Y. 

S. 753, 20 Misc, 207, affirmed 54 N. 
Y.S. 332, 34 App.Div. 317. 

54- U.S.—^Kilpatrick v. Haley, Colo., 
66 F. 133, 13 C.C.A. 480. 

55. N.Y.—^Walsh v. Hyde & Beh- 
man Amusement Co., 98 N.Y.S. 960, 
113 App.Div. 42. 

17 C.J. p 993 note 77. 

56. D.C.—Wood-ward v. Ragland, 5 
App.D.C. 220. 


N.Y.—Donivan v. Manhattan R. Co., 
21 N.Y.S. 457, 1 Misc. 368. 

Wis.—Bass V. Chicago & N. W. R. 

Co., 42 Wis. 654, 24 Am.R. 437. 

17 C.J. p 992 note 73. 

In Missouri 

(1) While the broader rule as to 
the liability of the principal or 
master obtains as shown in the 
preceding subdivision of this sec¬ 
tion, in some cases it has been held 
or recognized that retention in em¬ 
ployment with knowledge of the em¬ 
ployee's act would constitute ratifi¬ 
cation.—Graham v. Pacific R. Co., 66 
Mo. 536—17 C.J. p 992 note 73. 

(2) But the view was taken that 
the fact that defendant did not dis¬ 
charge an employee after learning of 
the acts which formed the basis of 
the suit did not show ratification by 
defendant of his act, at least so far' 
as authorizing the allowance of 
punitive damages was concerned.— 
Edelmann v. St. Louis Transfer Co., 
3 Mo.App. 503. 

57. W.Va.—Ricketts v. Chesapeake 
& O. R. Co., 10 S.E. 801, 33 W.Va. 
439, 25 Am.S.R. 901, 7 L.R.A. 354 
—Downey v. Chesapeake & O. R- 
Co., 28 W.Va. 732. 

Wis.—Bass V. Chicago & N. W. R. 
Co., 42 Wis. 654, 24 Am.R. 437. 

58. Ga.—Gasway v., Atlanta & W. 
P. R. Co., 58 Ga. 216. 
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tions, in which it is not necessary that the act of the 
servant be ratified in order to impose liability on the 
principal, however, evidence as to retention of the 
sen'ant in employment is immaterial.It has been 
declared that to hold a master liable for vindictive 
damages by virtue of a ratification of his servant’s 
tort, some affirmative act must be shown, and that 
mere negation, or absence of action, as by retention 
of the agent or servant in his employment, cannot 
so operate.^*^ 

It would seem that where ratification is necessary 
and retention in employment may constitute ratifica¬ 
tion, a prompt discharge might relieve from exem¬ 
plary damages altogether;®^ but the discharge of 
a servant, to negative the idea of ratification of his 
acts, must be made under such circumstances as to 
indicate a disapproval and disaffirmation of his 
wrongful conduct.®^ 

e. Acts of Attorney 

Broadly speaking, rules applicable as between prin¬ 
cipal and agent apply in determining whether or not a 
client is liable for exemplary damages because of the 
acts of his attorney. 

Broadly speaking, rules applicable to the liability 


of the principal nr emnl'yer for the acts of the 
agent or servant, stated in preceding sulKliidsions of 
the section, control as the liability in exemplar}; 
damages of a clierit for the acts of his attorney.®*^ 
There is some authority to the effect that the act 
of the attorney must have been ratified by the cli¬ 
ent.®^ In any event, the act of the attorney must 
be such as would in other cases justify the impo¬ 
sition of punitive damages.®^ 

§ 126. Amount and Elements 

a. General considerations 

b. Financial and social condition or 

standing of parties 

a. G-enerai Considerations 

There !s no fixed standard for the measurement of 
exemplary or punitive damages; the amount of the 
award is a matter largely within the discretion of the 
jury or of the court sitting without a jury, on due con¬ 
sideration of the attendant circumstances. 

From their nature there is no fixed standard by 
which exemplary or punitive damages may be meas¬ 
ured;®® accordingly, the amount of an award of 
such damages must rest largely within the discre¬ 
tion of the jury,®’^ or of the court sitting without a 


Me.—Goddard v. Grand Trunk R. 

Co., 57 Me. 202, 2 Am.R. 39. 

59. Ark.—-Pine Bluff & A. B. R. Co. 
V. Washington, 172 S.W. 872. 116 
Ark. 179, 

€0. N.Y.—Rainess v. American 
League Baseball Club, 185 N.Y.S. 
582. 

Tex.—Gulf, C. & S. F. R. Co. v. 
Reed, 15 S.W. 1105, SO Tex. 362, 
26 Am.S.R. 749. 

Ta.—Southern R. Co. v. Grubbs, 80 
S.E. 749, 115 Va. 876. 

17 C.J. p 993 note 76. 

In Mississippi the court has cited 
the above rule from Corpus Juris 
in discussing the matter of ratifica¬ 
tion in another connection.—^Western 
Union Telegraph Co. v. Rogers, 161 
So. 131, 132, 172 Miss. 853, citing 
Corpus Juris. 

61. In Georgia 

(1) The view expressed in the 
text has been announced in respect 
of an award of exemplary damages I 
under statute ‘*to deter the wrong¬ 
doer from repeating the trespass.”— 
Western & A. R. Co. v. Turner, 72 
Ga. 292, 53 Am.R. 842. 

(2) But such discharge would 
not prevent the award of damages' 
under the same statute “as compen¬ 
sation for the wounded feelings of 
plaintiff.”—^Western & A. R. Co. v. 
Turner, supra. 

Miss.—Pullman Palace Car Co. 
v. Lawrence, 22 So. 53, 74 Miss. 
782. 

17 C.J. p 993 note 80. 

25 C.J.S.—47 


63. Ark.—Foster v. Pitts, 38 S.W. 
1114, 63 Ark. 387. 

Ga.—Jones v. Lamon, 18 S.E. 423, 92 
Ga. 529. 

Utah.—Marks v. Culmer, 24 P. 528, 

6 Utah 419. 

64. Tex.—Strauss v. Dundon, Civ. j 

App., 27 S.W. 503. ; 

17 C.J. p 993 note 87. 

65. Ga.—Jones v. Lamon, IS S.B, 
423, 92 Ga. 529. 

Utah.—Marks v. Culmer, 24 P. 528, 

6 Utah 419. 

17 C.J. p 993 notes- 87, 88. 

66. Iowa.—Brause v. Brause, 177 X. 
W. 65, 190 Iowa 329. 

Ky.—Engleman v. Caldwell &. Jones, 
47 S.W.2d 971, 243 Ky. 23. 

Mich.—Hasted v. Van Wagnen, 220 
N.W. 762, 243 Mich. 350, 

Mo.—Sperry v. Hurd, 185 S.W. 170, 
267 Mo. 628—Walker v. St. Joseph 
Belt Ry. Co., App., 102 S.W.2d 
718—Jones v. West Side Buick Au¬ 
to Co., 93 S,W.2d 1083. 1089, 231 
Mo.App- 187, citing Corpus Juris. 

Pa.—^Voltz V. General Motors Ac¬ 
ceptance Corporation, 2 A.2d 697, 
332 Pa. 141—Thompson v. Swank. 
176 A. 211, 317 Pa. 158. 

S.C.—Johnsson v, Atlantic Coast 
Line R. Co., 140 S.E. 443, 142 S. 
C. 125. 

Tex.—Home Furniture Co. v. Hawk¬ 
ins, Civ.App., 84 S.W.2d 830, error 
dismissed. 

Utah.—Falkenberg v. Neff, 269 P. 
1008, 72 Utah 258. 

17 C.J. p 993 note 89. 
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Power of trial court 

As to punitive damages, trial court 
may not even hint at measure of 
damages.—Smith v. Atchison, etc., 
Ry. Co., 194 S.W. 71, 196 Mo.App. 
349—17 C.J. p 993 note S9. 

In West Virginia, where compen¬ 
satory damages are not adeanate to 
punish defendant, only such addi¬ 
tional amount should be awarded as, 
taken -with the compensatory dam¬ 
ages, wall be sufficient therefor.—■ 
Fisher v. Fisher, 108 S.E. S72, 89 W. 
Ta, 199—Pendleton v. Norfolk & W, 
Ry. Co., 95 S.E. 941, 82 W.Va. 270— 
Hess V. Marinari, 94 S.E. 96S, 81 W. 
Ta. 500. 

67. Ala.—^Alabama Water Service 
Co. V. Harris, 129 So. 5, 221 Ala. 
516—Birmingham Electric Co. v. 
Shephard, 110 So. 604, 215 Ala. 
316—Birmingham R., etc., Co. v, 
Coleman, 61 So. 890, ISl Ala. 478— 
Southern Express Co. v. Malone, 
78 So. 408, 16 Ala.App. 414, cer¬ 
tiorari denied 78 So. 990, 201 Ala. 
700. 

‘ Ark.—Missouri Pac, R. Co. v. Heard, 
50 S.W.2d 971, 185 Ark. 1055. 

Cal.—Boyes v. Evans, App., 5S P.2d 
922. 

Colo,—Starkey v. Bameron, 21 P.2d 
1112. 22 P.2d 640, 92 Colo. 420. 
Del.—Stein v. Diamond State Tele¬ 
phone Co., 146 A. 737, 4 W.W.Harr. 
185. 

Pla.—^Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Ill.—Consolidated Coal Co. of St. 
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26 C.J.S. 


Jury,6^ ahhoiig'h sncli discretion is not an arbi¬ 
trary or unlimited and must be so exercised 

as not to indicate passion, prejudice, or biasJ*"^ 

While the trial court may review after verdict the 


» amount of an award of exemplary or punitive dam- 
'' ages and in some manner correct an erroneous 
j award,and while the power of the court in re- 
‘ spec! of an excessive award is, according to some 


Lou; 5 V. Hat'nrii, 35 X.E. 162, 116 
III. *nn 

I Brau.«;c Bmiii;*?, 177 N.W. 
65, I’Jf’ Iiwa. 320—Borie v, B^rn- 
holtz, 277) X.wa 479, 221 Iowa 90— 
^klorrow V* SScovllIe, 221 Xr.tV. S02, 
20S Iowa 1134. 

Midi.—Ha.^ted v. Van Wagnen, 220 
X.\r. 762, 242 IMieh. 3.in. 

MiFS.—Bf.unds v. Watts, 131 So. S04, 
159 Miff. 307—Teche Lines \\ 
Pope, 1G6 So. 533, 175 Miss. 333. 
Mo.—Grier v. Kansas City, C. C. & 
St. U Ry. Co., 22S S.W. 451, 2-6 
Mo. 523, rehearing overraled 254 
S.W. 359, and affirmed Kansas City, 
C. C. & St. Lu R. Co. V. Grier, 42 
S.Ct. 3S2, 258 U.g. 610. SO L.Ed. 
780—tValker v. St Joseph Belt 
Hy, Co., App.. iri2 S.W.2d 71S— 
Jones V. West Side Buick Auto 
Co., 93 S.W.2d PjS 3, 10S3, 2.31 Mo. 
App. IS7, citing Corpus Juris—■ 
Smith V. Atchison, etc., R., Co., 104 
S.W. 71, 196 Mo.App. 340. 

Mont.—Truziiolino Food Products Co. 

V. F. ^Y. Woolworth Co., 91 P.2d 
415, 108 Mont. 40S—Edqiiest v. 
Tripp & Dragstedt Co., 19 P.2d 637, 
93 Mont. 446—Johnson v. Horn, 
283 P. 427, S0 Mont. 314—Rams- 
bacher v. Hohman, 261 P. 273, SO 
Mont. 4S0—Cornner v. Hamilton, 
204 P. 489, 62 Mont. 239. 

N.C.—Mooney v. Mull, 5 S.E.Bd 122. 
216 N.C. 410, 125 A.L.R, SOS- 
Worthy V. Knight, 187 S.E. 771, 
210 N.C. 498—Tripp v. American 
Tobacco Co., 137 S.E. 871, 193 XC. 
614—Ford v Me Anally, 109 S.E, 
91, 1S2 N.C. 419—Cotton v. Fisher¬ 
ies Production Co., 106 S.E. 4S7, 
181 N.C. 151—Hodges v. Hall, 89 
S.E. 802, 172 N.C. 29. 

R. I.—^McFetters v. Cardone, 131 A. 
385» 47 E.L 144. 

S. C.—Johnson v. Atlantic Coast 
Line R. Co., 140 S.E. 443, 142 S.C. 
125. 

Tex.—^IVright Titus, Inc. v. Swafford, 
Civ.App., 133 S.W.2d 287—Home 
Furniture Co. v. Hawkins, Civ. 
App., 84 S.W.Zd 830, error dis¬ 
missed—Southwestern Gas &. Elec¬ 
tric Co. V. Stanley, Civ.App., 45 S, 

W. 2d 671. 

Vt.—Woodhouse v. Woodhouse, 130 
A. 75S, 99 Vt. 91. 

Wis.—Lehner v. Berlin Pub. Co., 246 
N.W. 579, 211 Wis. 119, 86 A.L.R. 
1284. 

17 CJ. p 993 note 89, p 994 note 90, 
P 1090 note 71. 

Award on consideration of cois^uct 
and motives 

Jury may award punitive damages 
according to their conclusions from 
entire evidence respecting the con-. 


• duct and motives of the person m- 
lliCtmg a wanton injury.—Engieman 
V. Caldw'ell &c JontrS, 47 S.Vr.2d 371, 
I 213 Ky. 23, 

1 Difference in amounts awarded 
j against master and servant 
; In an action against a master and 
; servant jointly, the award by the 
! Jury of a greater amount of puni- 
! tive damages against the master 
! than the amount awarded against 
I the servant was not necessarily er- 
' roneous.—Spigener v. Seaboard Air 
Line R. Co., 98 S.E. 330, 111 S.C. 
405. 

Indication of amount by trial court 
It is improper for the trial court 
to indicate an amount which might 
be found by the jury as exemplary 
damages.—Lister v. Campbell, Tex. 
Civ.App., 46 S.W. 876. 

Dimited by amount sued for 

The jury may, in the assessment 
of punitive damages, give such pun¬ 
ishment as in their judgment the 
evidence authorizes, not exceeding 
the sum sued for.—^Alabama, etc., R. 
Co. V. Frazier, 9 So. 303, 93 Ala. 
45, 30 Am.S.R. 28. 

Reasonable sum according to ma- 
Hgaity shown 

It has been said that the jury 
may, according to the malignity 
shown, award a reasonable sum as 
exemplary or punitive damages.— 
Thompson v. Swank, 176 A. 211, 317 
Pa. 158. 

Trier or triers of facts 
Amount of punitive or exemplary 
damages must ordinarily be assessed 
by trier or triers of facts.—Trimble 
V. New York Life Ins. Go., 255 N.Y. 
S. 292, 234 App.Div. 427. 

Wider discretion than in cas® of 
compensatory damages 
In awarding punitive damages 
jury has somewhat wider discretion 
than that which may be exercised 
in fixing compensatory damages.— 
Booth V. People's Finance & Thrift 
Co. of Modesto, 12 P.2d 50, 124 Cal. 
App. 131. 

In Georgia, in some instances at 
least, the amount is to be fixed “by 
the enlightened conscience of an im¬ 
partial jury.'’—^Western, etc., R. Co. 
v. Ledbetter. 25 S.E, 663, 99 Ga, 
318—Selman v. Barnett, 61 S.E. 501, 
4 Ga.App. 375. 

Cal.—Boyes v. Evans, App., 68 
P.2d 922. 

69. Ala—Alabama Water Service 
Co. V. Harris, 129 So. 5, 221 Ala. 
516—Southern Express Co. v, Ma¬ 
lone, 78 So. 408, 16 AlaApp. 414, 


certiorari denied 78 So. 990, 201 
Ala. 7fi0. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P. 255, 275, 33 Wyo. 92, citing 
Corpus Juris. 

17 C.J. p 994 note 91. 

Discretion of jury and trial court 
, not unlimited 

Cal.—Wilkinson v. Book Singh, 269 
P. 705, 93 Cal.App. 337. 

70. Ala.—Alabama Water Service 
Co. V. Hams, 129 So. 5, 221 Ala. 
516. 

Ga.—Investment Securities Corpora¬ 
tion V. Cole, 194 S.E. 411, 57 Ga. 
App. 97, affirmed 199 S.E. 126, 186 
Ga. SO0. 

Mo.—Hunter v. Kansas City Rys. Co., 
248 S.W. 998, 213 Mo.App. 233. 

Pa.—Thompson v. Swank, 176 A, 211, 
317 Pa. 158- 
17 C.J. p 994 note 92. 

Discrimination between cases 
Verdict for punitive damages ex¬ 
ceeding amount sufficient to punish 
ordinary person for offense alleged 
must be supported by some evidence 
showing that because of defendant’s 
pecuniary condition, or for some oth¬ 
er reason, such allowance was neces¬ 
sary for his adequate punishment.—> 
Hess V. Marinari, 94 S.E. 968, 81 W. 
Va. 500. 

Motives of ill will 
Where amount awarded as puni¬ 
tive damages is so out of proportion 
to injury inflicted that it is patent 
that jury were actuated by motives 
of ill will toward defendant, and not 
alone by purpose to punish him, ver¬ 
dict is excessive.—Pendleton v. Nor¬ 
folk & W. Ry. Co., 95 S.E. 941, 82 W. 
Va. 270. 

71. Fla.—^Winn & Lovett Grocery 
Co. V. Archer, 171 So. 214, 126 
Fla. 308. 

Mo.—State ex rel. v. Ellison, 186 S. 
W. 1075, 268 Mo. 225—Hunter v. 
Kansas City Rys. Co., 24$ S.W. 
998, 213 Mo.App. 233. 

N.C.—Robinson v. McAlhaney, 198 
S.E. 647, 214 N.C. 180—Worthy v. 
Knight. 187 S.E. 771, 210 N.C. 498. 
S.C.—Eaddy v. Greensboro-Payette- 
ville Bus Lines, 5 S.B.2d 281, 191 
S.C, 538—Johnson v. Atlantic 
Coast Line R. Co., 140 S.E, 443, 
142 S.C. 125. 

Wis.—Lehner v. Berlin Pub. Co., 
246 N.W. 579, 211 Wis. 119, 86 
A.L.R. 1284. 

Exemplary or punitive damages ex¬ 
cessive 

Pa.—Voltz V. General Motors Ac¬ 
ceptance Corporation, 2 A.2d 697, 
332 Pa. 141. 

New trial because of excessive 
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cases, the same as that which may he exercised in \ 
any case of excessive damages,”^* there will be no 
interference on the part of the court except in ex¬ 
treme cases,and the general rule is that an award 
of exemplary damages by a jury will not be dis¬ 
turbed as excessive or inadequate unless its amount, 
considered in connection with the facts, is indica¬ 
tive of passion, prejudice, or corruption on the part 
of the jury,^^ or perverseness or gross error, un¬ 
less the award is clearly or grossly excessive,'^6 qj- 
unless the jury have assessed exemplary damages 
in a case where the evidence fails to show any one 
of the requisite elements to the recover}^ of such 


damages^ ^ 

In a^st->ing the damages, the jury should take 
into cunsalt-ration the attenaiant circiiiriStancts,”^ 
So, particular matter> which are to be considered 
are the nature of the case at barp^ th.e nature or 
character of the the malice or wantonness of 

the act,^^ the ntotivc for the actd'“ the manner in 
which it was committed,the injury intended'^ or 
likely to result from a disregard of duly,^^ the char¬ 
acter and extent of the injury,^^ and, according to 
some cases, the character of the parties/^" at least 
the character of defendant.®^ In short, as a geii- 


award, see the C.J.S. title New 
Trial § 76, also 46 C.J. p 199 notes 
29, 30. 

Review hy appellate court see the 
C.J.S. title Appeal and Error §§ 
1650-1652. 

72. Cal.—Booth v. People’s Finance 
& Thrift Co. of Modesto, 12 P.2d 
60, 124 Cal.App. 131. 

73. Mo.—Hunter v. Kansas City 
Rys. Co., 248 S.W. 998, 213 Mo.App. 
233. 

74. Ky.—Engleman v. Caldwell & 

Jones, 47 S.W.2d 971, 243 Ky. 

23. 

Mont.—Ramsbacher v. Hohman, 261 
P. 273, 277, 80 Mont. 480, quoting 
Corpus Juris. 

17 C.J. p 994 note 93, p 1090 note 
71. 

Awards not disturlbed as excessive 

Iowa.—Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90. 

Kan.—Stoner v. Wilson, 36 P.2d 999, 
140 Kan. 383. 

Ky.—Engleman v. Caldwell & Jones, 
47 S.W.2d 971, 243 Ky. 23. 

Mont.—Edquist v. Tripp & Dragstedt 
Co., 19 P,2d 637, 93 Mont. 446~- 
Johnson v. Horn, 2S3 P. 427, 86 
Mont. 314—Cornner v. Hamilton, 
204 P. 489, 62 Mont. 239. 

R.I.—McFetters v. Cardone, 131 A. 
385, 47 R.I. 144. 

Tex.—Plome Furniture Co. v. Hawk¬ 
ins, Civ.App., 84 S.W.2d 830, error 
dismissed. 

'S^,Y8l .—Pegram v. Stortz, 6 S.E. 485, 
31 W.Va. 220. 

17 G.J. p 794 note 93. 

Prejudice or passion not indicated 

Mich.—Hasted v. Van Wagnen, 220 
N.W. 762, 243 Mich. 350. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, 108 S.W.2d 351, 
341 Mo. 733, quashing certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App. 575. 

75. U.S.—Whipple v. Cumberland 
Mfg. Co., C.C.Me., 29 F.Cas.No.17,- 
616, 2 Story 661. 

Ill,—Ousley V. Hardin, 23 Ill. 403. 

76- Kan.—^Stoner v. Wilson, 36 P.2‘d 
999, 140 Kan. 383. 


R.L^—McFetters v. Cardone, 131 A. 

3S5, 47 R.I. 144. 

Award not excessive 
Ill. —Taneski v. St. Louis Merchants 
Bridge Terminal Ry. Co., 230 Ill. 
App. SOO. 

Ky.—Engleman v. Caldwell & Jones, | 
47 S.W. 2d 971, 243 Ky. 23. 

17 C.J. p 994 note 92 [a], [b], 

77. Colo.—Eisenhart v. Ordean, 32 
P. 495, 3 Colo.App. 162. 

78. Ala.—Alabama Water Seiwice 
Co. V. Harris, 129 So. 5, 221 Ala. 
516. 

Fla.—^Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Ga.—Investment Securities Corpora¬ 
tion V. Cole, 194 S.E. 411, 57 Ga. 
App. 97, affirmed 199 S.E. 126, 186 
Ga. 809. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co, V. Sham, 108 S.W.2d 351. 
341 Mo. 733, quashing certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App. 575. 
Mont.—Edquist v. Tripp & Drag¬ 
stedt Co., 19 P.2d 637, 93 Mont. 
446—Johnson v. Horn, 283 P. 427, 
86 Mont. 314—Ramsbacher v. 
Hohman, 261 P. 273, 277, 80 Mont. 
4SO, quoting Corpus juris. 

17 C.J. p 995 note 96. 

Aggravation 

(1) Matters of aggravation should 
be considered.—Hall Oil Co. v. Bar- 
quin, 237 P. 255, 33 Wyo. 92. 

(2) Amount assessed should not be 
excessively disproportionate to cir¬ 
cumstances of contumely and in¬ 
dignity present in each case.— 
Worthy v. Knight, 187 S.E. 771, 210 
N.C. 498—Tripp v. American Tobacco 
Co., 137 S.E. 871, 193 N.C. 614—Ford 
V. McAnaily. 109 S.E. 91, 182 N.C. 
419. 

78- Ala.—^Alabama Water Service 
Co. Y. Harris. 129 So. 5. 221 Ala. 
516. 

80. S.C.—^Johnson v. Atlantic Coast 
Line R. Co., 140 S.E. 443, 142 S. 
C. 125. 

Wyo.—Hall Oil Co. v. Bar quin, 237 
P. 255, 33 Wyo. 92. 

81. Mont.—Ramsbacher v. Hohman, 


261 P. 273, 277, 80 Mont. 4S0, quot¬ 
ing Corpus Juris. 

Mo.—Sperry v. Hurd, 185 S.W. 170, 
267 Mo. 62S—Walker v. St. Josep^^ 
Belt Ry. Co., App., 102 S.W.2d 
71S. 

Vt.—^IVoodhouse v. Woodhouse, 130 
A. 758, 99 Vt. Dl. 

17 C.J. p 995 note 97. 

Degree of malice 

Damages may be increased accord¬ 
ing to the degree of malice.—Gil- 
reath v. Allen, 32 N.C. 67. 

Evil intent, or wantonness towaard 
person injured 

Colo.—Starkey v. Dameron, 21 P.2d 
1112, 22 P.2d 640, 92 Colo. 420. 
Malice, wantonness, oppressiveness, 
or outrageousness 

Pia.—^Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Willfulness and wantonness 
S.C.—Johnson v. Atlantic Coast Line 
R. Go., 140 S.E. 443, 142 S.C. 125. 

82. Mont.—Ramsbacher v. Hohman, 
261 P. 273, 277, SO Mont, 480, quot¬ 
ing Corpus Juris, 

17 C.J. p 995 note 99. 

83. Mont.—Ramsbacher v, Hohman, 
supra. 

17 C.J. p 995 note 1. 

84- Ill.—Hildreth v. Hancock, 55 HI. 
App. 572, affirmed 41 N.E. 155, 156 
HI. 618. 

Mont.—Ramsbacher v. Hohman, 261 
P. 273. 277. 80 Mont, 480, quoting 

Corpus Juris. 

85. Ala.—^Alabama Water Service 
Co. V. Harris, 129 So. 6, 221 Ala. 
516. 

86. Wyo.—Hall Oil Co. v. Barquin, 
237 P. 255, S3 Wyo. 92. 

Extent of injury is a proper sub¬ 
ject of inquiry in order to determine 
the punishment to be imposed.—Ed- 
quest V. Tripp & Dragstedt Co,, 19 
P.2d 637, 93 Mont. 446. 

87. Mo.—Sperry v. Hurd, 185 S.W. 
170, 267 Mo. 628—Walker v. St. Jo¬ 
seph Belt Ry. Co., App., 102 S.W. 
2d 718. 

88. Vt.—Woodhouse v. Woodhouse, 
130 A. 758, 99 Vt. 9L 
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era! niatari::! matters tn he C‘a>:i-!i-re*l in tie- i 

tt'rmiiiing' the am rant are uhat tval he a pr-'per ! 
punishment mr the offetidiTia: peT^o^M‘'^ and the [ 
deterrent effect ♦’»£ the award-^'* on others/^* j 

i 

There is no rrJe pre^cnbir.g a hxec! or mathe- ■: 
matical proporrf-n, raha, or relatfm betvreen the ^ 
amoiint of actnal elarnaae^ ami the amount of ex- j 
eniplary or punitive damages,and in a proper case i 
an award of exemplary or punitive damages in an ; 
amount consideraWy in excess of the actual damages J 


may stand.^^ According to some cases, however, 
the av. arc! shruld not be disproportionate to the ac- 
.nal damages sustainedor, as otherwise stated, 
the award must bear a reasonable relation or pro¬ 
portion to the actual damages sustained-^^ or award¬ 
ed,the discretion of the jury not being unlimited 
in this regard. In other jurisdictions, while exem¬ 
plary damages need not bear any relation to the 
compensatory damages allowed, they must bear 
some relation to the injury complained of and the 
cause thereof.^^ As to whether recovery of nom- 


89. Iowa.—Ward v. Ward, 41 Iowa 
6S6. 

Mont—-llaaisbacher v. Hohman, 261 
P. 273, Jsfj Mont. 4SO. 

S.C.—Johnson y. Atlantic Coast Line 

R, Co„ 140 S.E. 443, 142 S.G. 125, 
17 C.J. p 995 note 2 [a]. 

Bnle of Just puiuslimeut 

Exemplary damages are not meas¬ 
ured by the rule of fair compensa¬ 
tion, but by the rule of just punish¬ 
ment—^Koehler v. Sircovich, Tex.Civ. 
App., 269 S.W. 812. 

90. Mo.—Sperry v. Hurd, 1S5 S.W. 
ITO, 267 Mo. 62S—^Walker v. St. 
Joseph Belt Ry. Co., App., 102 S.W. 
2d 718. 

91. Mont.—Ramsbacher r. Hohman, 
261 P. 273, 277, 80 Mont 4S0. quot¬ 
ing* Corpus Juris. 

17 C.J. p 995 note 2, 

92m Cal.—Booth v. People's Finance 
& Thrift Co. of Modesto, 12 P.2d 
50, 124 Cal.App. 131—^Wilkinson v. 
Boor Singh, 269 P. 705, 93 Cal. 
App. 337—Plotnik v. Rosenberg, 
203 P. 438, 55 Cal.App. 408. 

Iowa.—Taylor v. Williamson, 196 N. 

W. 713, 197 Iowa 88. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co. V. Shain, lOS S.W.2d 351, 
341 Mo. 733, quasMng certiorari 
Lyons v. St. Joseph Belt Ry. Co., 
84 S.W.2d 933, 232 Mo.App. 575. 
S.C.—Eaddy v. Greensboro-Fayette¬ 
ville Bus Lines, 5 S.E.2d 281, 191 

S. G. 538. 

Tex.'—Tynberg v, Cohen, 13 S.W. 
315, 76 Tex, 409—Cotton v. Cooper, 
Coni.App., 209 S.W. 135. 

93. Ga.—Louisville & X. R. Co. v. 

Earl, 77 S.E. 638, 139 Ga. 456. 
low’a.—Taylor v. Williamson, 196 X. 

W. 713, 197 Iowa 88. 

Mo.—State ex rel. St. Joseph Belt 
Ry. Co. V. Sham, 20S S.W.2d 351, 
341 Mo. 733, quashing certiorari 
Ls'ons V. St. Joseph Belt Ry. Co., 
84 S,W.2d 933, 232 Mo.App. 575. 
Mont.—^Johnson v, Horn, 2S3 P. 427, 
86 Mont. 314. 

S.C.—^Weeks v. Carolina Power & 
Light Co., 153 S.E. 119, 156 S.C. 
158. 

17 C.J. p 1090 notes 71, 72, 

Award not excessive 

(1) Nine hundred dollars compen¬ 
satory damages and fifteen hundred 


f dollars exemplary- damages.—Stark¬ 
ey V. Dameron, 45 P.2d 172, 96 Colo 
459. 

(,2) Six hundred and eighty-four 
dollars actual damages and tw'O 
thousand dollars punitive damages, 
—Edquest v. Tripp & Bragstedt Co., 
19 P.2d 637, 93 Mont. 446. 

94- Ga.—Investment Securities Cor¬ 
poration V. Cole, 194 S.E. 411, 57 
Ga App. 97, affirmed 199 S.E. 126, 
ise Ga. 809. 

Pa.—Thompson v. Swank, 176 A. 211, 
317 Pa. 15$-—Mitchell v. Randall, 
137 A. 171, 172, 2SS Pa, 51S, citing 
Corpus Juris. 

Tex.—Loftus V. Ray, Civ.App., 4$ S. 
W.2d 1034, 1037, citing Corpus 

Juris, and error dismissed. 

17 C.J, p 995 note 3. 

Biscussion of rule 

The view has been taken that all 
that is meant by the statement that 
exemplary damages should not be 
disproportionate to actual damages 
is that the imposition of heavy ex¬ 
emplary damages, where the actual 
damages recoverable were small, is 
a fact which ought to be looked to 
in order to determine whether pas¬ 
sion rather than reason dictated the 
verdict.—Cotton v. Cooper, Tex.Com. 
App., 209 S.W. 135—Tynberg v. 
Cohen, 13 S.W. 315, 76 Tex. 409. 

Wholly disproportionate 
Punitive damages may not be 
wholly disproportionate to actual 
damages.—Adelman v. Rosenbaum, 
3 A.2d 15, 133 Pa.Super. 386. 

2n. xrtah it has been said that the 
award should not be disproportion¬ 
ate to the actual damage sustained, 
or should bear some relation to the 
injury complained of and the cause 
thereof.—Falkenberg v. Neff, 269 P. 
lOOS, 1013, 72 Utah 258, citing Cor¬ 
pus Juris. 

95- Cal.—^Booth v. People's Finance 
& Thrift Co. of Modesto, 12 P.2d 
50, 124 Cal.App. 131—Wilkinson v. 

I Boor Singh, 269 P. 705, 93 Cal.App. 
337—Plotnik v. Rosenberg, 203 P. 
438, 55 CaLApp. 408. 

Tex,—Loftus V. Ray, Civ.App., 46 
S.W.2d 1034, error dismissed. 


W.Va.—Newman v. Robson & Prich¬ 
ard, 104 S.E. 127, 86 W.Va. 681. 

17 C.J. p 995 note 3. 

Biscussion of rule 

The rule that exemplary damages 
should bear some reasonable pro¬ 
portion to the actual damages sus¬ 
tained means that the character of 
the injury inflicted should in some 
degree be considered by the jury in 
determining the amount of the 
award.—Pendleton v. Norfolk, etc., 
R. Co., 95 S.E. 941, 82 W.Va. 270, 16 
A.L.R. 761—Hess v. Marinari, 94 S. 
E. 968, 81 W.Va. 500. 

Exemplary damages excessive 

$2000 exemplary damages, and $100 
compensatory damages.—Starkey v. 
Dameron, 21 P.2d 1112, 22 P.2d 640, 
92 Colo. 420. 

In Wyoming it has been said that 
‘"exemplary damages should bear 
some reasonable proportion to the 
amount of the actual damages found 
to have been sustained, as well as be 
reasonably commensurate with the 
nature and cause of the offense.”— 
Hall Oil Co. V. Bar quin, 237 P. 2*55, 
277, 33 Wyo. 92, citing Corpus Juris. 
96. Pa.—^Mitchell v. Randal, 137 A. 

171, 288 Pa. 518. 

“Some relation” 

Ordinarily, exemplary damages 
should bear some relation to com¬ 
pensatory damages awarded.—Stark-^ 
ey V. Dameron, 21 P.2d 1112, 22 P. 
2d 640, 92 Colo, 420. 

97- Cal.—Plotnik v. Rosenberg, 203 
P. 438, 55 Cal.App. 408. 

Jury and trial court 

Discretion of jury and trial court 
as to proportion between exemplary 
damages and actual damages sus¬ 
tained is not unlimited.—Wilkinson 
V. Boor Singh, 269 P. 705, 93 Cal.App, 
337. 

68 . Ky. — Great Atlantic & Pacific. 
Tea Co. V. Smith, 136 S.W.2d 759, 
281 Ky, 583—Louisville, etc., R. 
Co. V. Ritchel, 147 S.W. 411, 148 
Ky. 701, 41 L.R.A.,N.S., 958, Ann. 
Cas.l91SB 517. 

In Missouri 

(1) The rule stated in the text 
has been announced or recognized.— 
State ex rel. St. Joseph Belt Ry. Co.. 
V. Shain, 108 S.W.2d 351, 341 Mo. 733,. 
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inal damages is sufficient to support an award of ex¬ 
emplary or punitive damages see supra § 118. 

The fact that in assessing exemplary damages it 
is necessary to consider some elements considered 
in fixing actual damages is not of itself ground frtr 
objection to the assessment of exemplary damag¬ 
es.®^ While it has been stated broadly that the 
award of exemplary damages may cover losses 
which are too remote to be considered under a claim 
of actual damages,^ in some jurisdictions at least 
damages for mental pain and suffering are not ex¬ 
emplary or punitive damages,^ and an allowance for 
mental pain and suffering is made as compensatory, 
as distinguished from exemplary, damages, as shown 
supra § 63. 

The question as to whether plaintiff's attorney's 
fe<es and expenses may be allowed or considered in 
a case in which it is proper to award exemplary 
damages has been treated, in connection with the 
discussion of such fees and expenses as an element 
of compensatory damages, supra § 50. In some ju¬ 
risdictions so-called exemplary or punitive damages 


cannot exceed the amount of plaintiffs expenses ut 

litigation less taxable costsf 
Icini defendants. In some jurisdictions, exentpla- 
ry damages arc to be asscss.ed according to the guilt 
of the most innocent of defendants^ while in oth¬ 
ers they are to be assessed according to the amount 
which the most culpable of defenilants should pay.*" 
According to some cases, defendants are not neces¬ 
sarily liable in the same amount.^ 

b. Financial and Social Condition or Standing 
of Parties 
(1) Tn general 
(2j Defendant 
(3) Plaintiff 

(1) In General 

According to some cases, the social position and fi¬ 
nancial condition of the parties may be considered in 
determining the amount of exemplary damages. 

By some authorities the rule has been laid dowm 
broadly that, where the recovery of exemplary dam¬ 
ages is sought, it is permissible to consider the 
standing or social position J financial condition,^ and 


quashing certiorari Lyons v. St., 
Joseph Belt Ry. Co., 84 S.W.2d 933, 
232 Mo.App. 575—Patrick v. Employ¬ 
ers Mut. Liability Ins. Co., 118 S. 
W.2d 116, 233 Mo.App. 251. 

(2) It has been said that, while 
punitive damages allowed in given 
case should bear some reasonable 
proportion to actual damages sus¬ 
tained by plaintiff, it is not so much 
mathematical proportion which jury 
must have in mind as it is due re¬ 
gard for character of injury which 
has been indicted.—Jones v. West 
Side Buick Auto Co., 93 S,W.2d 1083, 
231 Mo.App. 187. 

(3) The rule that exemplary dam¬ 
ages should bear some reasonable 
proportion to the actual damages 
sustained means that the character 
of the injury inflicted should be con¬ 
sidered by the jury in determining 
the amount of the award.—Hunter 
V. Kansas City Rys. Co., 248 S.W. 
938, 213 Mo.App. 233. 

99. Mich.—Hasted v. Van Wagnen. 
220 N.W. 762, 243 Mich. 350—Ross 
V. Leggett, 28 H.W. 695, 61 Mich. 
445, 1 Am.S.R. 608. 

1. Tarioiis ssiattexs 

In stating the rule set forth in the 
text, it was said that injury to feel¬ 
ings, loss of business, mental suffer¬ 
ing, and other similar losses may he 
included in assessing exemplary 
damages.—^Wright Titus, Inc. v. 
Swafford, Tex.Civ.App., 133 S.W.2d 
287, error dismissed, judgment cor¬ 
rect. 

Injury to feeliugs 

It has been laid down that where, 
in the case of a wrongdoer’s reckless 


disregard of the legal rights of the 
victim, a grievous injury to the 
feelings is reasonably certain to 
follow, such injury is presumed to 
he intended and exemplary damages 
may be imposed.—Spiegel v. Ever¬ 
green Cemetery Co., 186 A. 585, 117 
N.J.Law 90. 

2. Mo.—^Adams v. Stockton, App., 

133 S.W.2d 687. 

17 C.J. p 829 note 37. ■ 

In. G-eo 2 ^a 

(1) Under the statute, now Code 

1933 § 105-2002, providing that in 
every tort there may be aggravating 
circumstances, either in the act or 
the intention, and in that event the 
jury may give additional damages, 
either to deter the wrongdoer from 
repeating the trespass or as com¬ 
pensation for the wounded feelings 
of plaintiff, and the statute, now 
Code 1933 § 105-2003, providing that 
in some torts the entire injury is to 
the peace, happiness, or feelings of 
plaintiff, and in such cases no meas¬ 
ure of damages can be prescribed ex¬ 
cept the enlightened conscience of 
impartial jurors, plaintiff is not en¬ 
titled to a double finding of damages 
for wounded feelings.—Baldwin v. 
Davis, 4 S.E.2d 458, 188 Ga. 587 — 
Southern Ry. Co. v. Jordan, 59 S.B. 
802, 129 Ga. 665—Georgia Ky. & 

Electric Co., 65 S.E. 785, 6 Ga.App. 
645, 

(2) The first statute mentioned 
does not authorize damages for hu¬ 
miliation and mortification and also 
damages to punish and deter the 
wrongdoer from repeating the tres¬ 
pass or wrong.—Baldwin v. Davis, 
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supra—Johnson v. Morris, 123 S.E3. 
707, 158 Ga. 403. 

(3) The view has been expressed, 
how’ever, that additional damages 
which would deter a wrongdoer from 
repeating the trespass and which 
would be compensation for the 
wounded feelings of plaintiff are re¬ 
coverable in addition to general dam¬ 
ages for mental and physical pain 
and suffering.—Battle v. Kilcrease, 
189 S.E. 573, 54 Ga.App. SOS. 

3- Conn.—Doroszka v. La vine, 150 
A. 692, 111 Conn. 575, 69 A.L.R. 
1279. 

17 C.J. p 970 note 74 [a]. 

4. Pa.—MacHolme v. Cochenour, 167 
A. 647, 109 Pa.Super. 563. 

Vt.—Parker v. Roberts, 131 A. 21, 
99 Vt. 219, 49 A.L.R. 1382. 

17 C.J. p 989 note 42. 

5. Miss.—Bell v. Morrison, 27 Miss. 
68 . 

6 . Minn.—Nelson v. Halvorson, 135 
N.W. 818, 117 Minn. 255, 260, Ann. 
Cas.l913D 104. 

Mont.—Edquest v. Tripp & Dragstedt 
Co., 19 P.2d 637, 93 Mont. 446. 

17 C.J. p 989 note 39. 

7. Mo.—Sperry v. Hurd, 185 S.W. 
170, 267 Mo. 628—Walker v. St. 
Joseph Belt Ry. Co., App., 102 S. 
W.2d 718- 

' W.Va.—Pendleton v. Norfolk & W. 
Ry. Co., 95 S.E. 941, 82 W.Va. 
270. 

17 C.J. p 995 note 5. 

8. Ill.—Schmitt v. Kurrus, 85 N.E. 
261, 234 Ill. 578. 

17 C.J. p 995 note 5. 
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i^eiieral ?tirr‘'‘siiTi<!ir.cs or circitnistarxes,^ ot botr< 
so t!r.r ::: all the circumstances 

a pTfif^er may lx- inro'Se'I; but, as ap- 

pears b':e ^nb,l:visi'iim of tliis section imrrteJa.ate- 
ly foriov/irca in manty case.-: in wliich the C'l ‘'t'. n 
has ht'cn c^c.ii.lere'.I, atmm.ion has been r*:re:m*a ^jie- 
citicahy to the aanhsmi ihty of evidence as to cne or 
the other of the parties, ami in S‘:me ji:ris*!ac::ens 
the admissibility of such evidence has been denied. 

f2) Defendant 

While there is authority for the contrary view, as a | 
general riilQ the f.nar.c’a! condition of defendant may | 
be considered in determining the amount of exsmc.’ary 
damages, and evidence as to such candition may be ad¬ 
mitted, subject, however, to certain limitations, recog¬ 
nized In some jurisdictions, where there are joint de¬ 
fendants. 

While there is some authority to the contrary, 
according to the general rule, it is proper to consid¬ 
er defendant's wealth and pecuniary ability in fix- 


; ing the annnint of damages,^^ and, therefore, evi- 
' dvnce as to defendant’s wealth, hnancial condition, 
' and recurdarv ahilit}' is in general admissible.^- 
1 Evi-Dnce as to defendant’s pecuniary ability is nec- 
i e-barv in ordxr that s:ich element may be taken in¬ 
to c .nsideration in estimating the amount of ex- 
err.'darv damages.'^^ Even where the pecuniary 
ah'ditv a) respond ma}’ be considered, how'ever, it 
is not the sole factor which is to be considcred.^*^ 

Acc^mding lo some cases, the inqiiir\" should be 
directed to defendant’s actual wealth rather than his 
reputation for wealth.^® There is authority for the 
view, however, that evidence as to defendant’s rep¬ 
utation for %vealth is competent and is a proper mat¬ 
ter for consideration in determining the amount of 
the award,and that, where there is evidence of 
defendant’s real or reputed wmalth, stated in terms 
of property or prospects, there is a sufficient basis 
for an award of punitive damages since defendant 


9. Ill.—McNamara v. King, 7 Ill. 
4S2. 

17 C.J. p JU?5 note 5. 

10, Tex—Texas Public Utilities 
Corporation v. Edwards, Civ.App., 
90 S.tV.Sd 420, error dismissed. 

17 C.X p 996 note S. 

In. Georgia 

(1) It seems that the worldly cir¬ 
cumstances and the pecuniary condi¬ 
tion of defendant may not be con¬ 
sidered where the entire injury is 
not to the peace, happiness, or feel¬ 
ings of plaintiff.—Southern H. Co. 
V. Phillips, 71 S.E. 414, 136 Ga, 2S2 
—Atlanta Consol. St. Ry. Co, v. 
Hardage, 21 S.E. 100, 93 Ga. 457— 
Georgia H. Co. v. Homer, 73 Ga, 251. 

(2) Under a provision of the code, 
formerly §§ 3067, 4504, now § 105- 
2003, however, evidence of such cir¬ 
cumstances and conditions are ad¬ 
missible where the entire injury is 
to the peace, happiness, or feelings 
of plaintiff.—Coleman v. allien, 5 S. 
E. 204, 79 Ga. 637, 11 Am.S.R. 440, 
449. 

13, Idaho.'—Bw’yer v. Libert, 167 P. 
651, 130 Idaho 576, Ann.Cas.lSlSB 
973. 

Ill.—See Hmton v. Muhlraan, 201 Ill. 
App. 177. 

Kan.—Witte v. Hutchins, 12 P-2d 
724, 726, 135 Kan. 776, citing Cor¬ 
pus Juris, 

Mo.—State eX rel, St. Joseph Belt 
Ry. Co. V. Shain, lOS S.W.2d 351, 
341 Mo. 733j quashing certiorari 
Lyons v. St. Joseph Belt Ry. Co.,! 
S4 S.W.2d 933, 233 Mo.App. 575—: 
Walker v. St Joseph Belt Ry, Co., ^ 
App,. 102 S.W.2d 718. 

Mont.—Edquest v. Tripp & Drag- 
stedt Co., 19 P.2d 637, 93 Mont; 
446—Johnson v. Horn, 283 P. 427, 
S6 Mont. S14—Ramsbacher v. Hoh- 


man, 261 P. 273, 277, SO Mont 4S0, 
quoting Corpus Juris, 

N.Y.—Klauber v. S. K. E. Operat¬ 
ing Co., 295 N.Y.S. 701, 163 Misc. 
41S. 

Or.—Pelton v. General Motors Ac¬ 
ceptance Corporation, 7 P-2d 263, 
139 Or. 198, rehearing denied 9 P. 
2d 128, 139 Or. 198. 

B.I,—Norel v. Grochowski, 155 A. 
357, 51 R.I. 376—^Hargraves v. Bal¬ 
lou, 131 A. 643, 47 R.I, 186. 

S.C.—Johnson v. Atlantic Coast 
Line R. Co., 140 S.E. 443, 142 S.C. 
125. 

Ya.—'Weatherford v. Birchett, 164 S, 
E. 535, 158 Va. 741. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P. 255, 33 Wyo. 92. 

17 C.J. p 995 notes 5, 7. 

12. Ill.—^See Hinton v. Muhlraan, 201 
III.App. 177. 

Kan.—^Witte v. Hutchins, 12 P.2d 
724, 135 Kan. 776. 

Md.—Schloss V. Silverman, 192 A. 
343, 172 Md. 632. 

Mont.—Edquest v. Tripp & Drag- 
stedt Co., 19 P.2d 637, 93 Mont 
446. 

R.I.—Hargraves v. Ballou, 131 A. 
643, 47 R.L 186. 

Tenn.—Herstein v. Kemker, 94 S.W. 

2d 76, 19 Tenn.App. 681. 

17 C.J. p 995 note 7, p 996 note 20. 
Keasous lor rule 

(1) Primary purpose of evidence 
as to financial condition of defend¬ 
ant is to ascertain his ability to re¬ 
spond to exemplary damages.— 
Woodhous© V. Woodhouse, 130 A. 758, 
99 Vt. 91. 

(2) In. order that the punishment 
might not be excessive on the one 
hand, nor inadequate on the other, 
evidentiary knowledge of the finan¬ 
cial ability of the wrongdoer to pay 
is essential.—Bowers v. Carolina 
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Public Service Co., 145 S.E. 790, 148 
S.C. 161. 

Matter uot pleaded 
Where punitive damages were re¬ 
coverable under pleading, testimony 
as to defendant’s wealth, was not 
error, although such matter was 
not alleged.—Bowers v. Carolina 
Public Service Co., 145 S.E. 790, 148 
S.C. 161. 

Particular evidence admissible 
Me.—Webb v. Gilman, 13 A. 688, 80 
Me. 177. 

17 C.J. p 996 note 20 [aj. 

13. Ill.—Toledo, etc., R. Co. v. 
Smith, 57 Ill. 517. 

14. R.I.—Norel V. Grochowski, 155 
A. 357, 51 R,I. 376. 

Erroneous submission 

In reaching the conclusion that it 
was error to submit to the jury, on 
the question of the amount of the 
award, the single consideration of 
defendant’s ability to pay, the court 
quoted from Greenleaf’s Evidence 
Vol. 2 § 269, as follows: “The jury 
are to inquire not what defendant 
can pay, but what the plaintiff ought 
to receive.”—Holmes v. Holmes, 64 
Ill. 294, 

15. Me.—Johnson v. Smith, 64 Me. 
553. 

Vt.—Rea V. Harrington, 2 A. 475, 
58 Vt. 181, 58 Am.R. 561. 

Reason for rule 

It is not the reputation for 
pecuniary ability, but pecuniary 
ability itself, which is of conse¬ 
quence, since that may be excessive 
punishment to one person which is 
slight or no punishment to another. 
—Allen V. Rossi, 146 A. 692, 128 Me. 
201 . 

16. N.C.—Tucker v. Winders, 41 S. 
E. 8, 9, 130 N.C, 147. 
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may protect himself against erroneous inferences » 
by showing the actual facts.^” 

While it is generally competent for defendant to . 
show a lack of wealth in order tt> dimini>h the , 
amount of the award of exemplary damages, as ; 
shown infra § 127, the fact of defendant's poverty ■ 
should never be admitted in bar of exemplary dam- ' 
ages in a case where their allowance is proper.-® j 

According to some cases, the standing or social | 
position of defendant may be considered.^^^ ;• 

Joint defendants. Where there are joint defend¬ 
ants and the judgment, if any, against them will be 
joint, according to one view, it is improper to con¬ 
sider the wealth or pecuniary ability to pay of in¬ 
dividual defendants in determining the amount of 
exemplary damages,-^ and evidence as to such 
wealth or pecuniary ability is not admissible for the 
purpose of affecting such damages,on the theory 
that, where the wealth of defendants is unequal a 
consideration of the individual ability of defend¬ 
ants would result in an unjust punishment of de¬ 
fendants less able to pa 3^22 According to another 
view, such a consideration is proper, and such evi¬ 
dence is admissible,"® on the converse theory that 
a wealthy defendant joined with others of small or 
no means might escape adequate assessment of dam¬ 
ages.®^ In some jurisdictions, the rule is that, 
when the action is against several defendants, the 
financial condition of one cannot be used as the 
basis for determining the amount of exemplary 
damages against any other unless the former is the 


least wj'ihby af but tlu.t r'.U'Ience nf the fir-ari- 
ciul c'r'lr' u ■ :u.u:v: Ir.ul may be 

aenutte 1 t'; "utl culy ag,:;!'*-: a particular rlc- 
feu la::: iu e.'j ‘he mmftct b au. :r.s: -uch defend¬ 
ant alomc. t') *‘:e extent th:.: <::ch evidence relates 
to his Unauriai cemditit 

In juris hcii'.ms in vduich different aniaunts may 
be awardv'-l as e::en:plrir 3 ' dmuages agai::st different 
defe::d'int?, the vitv/ hzs been talren that the linan- 
dal con did.'c: of the severed de ^'endants may be con- 
sidtrel,-^ and even that a dhTerence in hnaiicial 
condition will alone justify the imposition of dif¬ 
ferent amwmts as eicemrjlary d'amagtuu-® There is 
aiithorit}’ for the vieAV, however, that it is not per¬ 
missible to hx the amounts assessed two defendants 
solely with reference to the diiterence betvreen the 
respective amounts representing their maximum 
wealth.-^ 

The fact that one of defendants is without prop¬ 
erty, and that another defendant is possessed of 
considerable means is not a bar to the recovery of 
punitive damages against joint defendants.®^ 

(3) Plaintiff 

In some jurisdictions, but not in al!, the financial 
condition and social position of plaintiff may be con¬ 
sidered in determining the amount of exemplary dam¬ 
ages and evidence In that regard may be admitted. 

According to one view, where the circumstances 
authorize exemplary damages, the financial condi¬ 
tion of plaintiff may be considered and evidence in 
that regard may be admitted,®^ but there is authori- 


l7. R.I.—Hargraves v. Ballou, 131 
A. 643, 47 R.I- 186. 

13. N.J.—Stout V. Frail, 1 N.J.Law 
93. 

13. Mo.—State ex rel. St. Joseph 
Belt By. Co. v. Shain, 108 S.W.2d 
351, 341 Mo. 733, quashing cer¬ 
tiorari Lyons v. St. Joseph Belt 
Ry. Co., 84 S.W.2d 933, 232 Mo. 
App. 675. 

W.Va.—Pendleton v. Norfolk & W. 

Ry. Co., 95 S.E. 941, 82 W.Va. 270. 
17 C.J. p 995 note 5. 

Necessity 

The view has been expressed that 
the standing of defendant must be 
taken into consideration .—W ood- 
house V. Woodhouse, 130 A. 758, 99 
Vt 91. 

20. U.S.—^Washington Gas Light 

Co. V. Landen, D.C., 19 S.Ct. 29S, 
172 U.S. 534, 43 L.Ed. 543. 

Wis,—Lehner v. Berlin Pub. Co., 246 
N.W. 579, 211 Wis. 119, S6 A.L. 
R. 1284, 

17 C.J. p 996 note 14. 

21. U.S.—Washington Gas Light 

Co. V. Landen, B.C., 19 S.Ct. 296, 
172 U.S. 534, 43 L.Ed. 543. 


Tex.—^Walker v. Kellar, Civ. App., 
218 S.W. 792. 

Wis.—Lehner v. Berlin Pub. Co., 246 
N.W. 579, 211 Wis. 119, 86 A.L.R. 
1284—Ogodziski v. Gara, ISl N.W. 
231, 173 Wis. 380—Ogodziski v. 
Gara, 181 N.W. 227, 173 Wis. 371 
—McAllister v. Kimberly Clark 
Co., 173 N.W. 216, 169 Wis. 476. 

17 C.J. p 996 note 14. 

22. U.S.—^Washington Gas Light 

Co. V. Lansden, B.C., 19 S.Ct. 296, 
172 U.S. 534, 43 L.Ed. 543. 

Ill.—Smith V. Wunderlich, 70 III. 
426. 

23. Miss-—Interstate Co. v. Gar¬ 

nett, 122 So. 756, 154 Miss. 325, 
63 A.L.R. 1402, overruling sugges¬ 
tion of error 122 So. 373, 154 

Miss. 325—Bell v- Morrison, 27 
Miss. 68. 

24. Miss.—Bell v. Morrison, supra. 

25. Vt.—^Woodhouse v. Woodhouse, 
130 A. 758, 99 Vt, 91. 

25. Vt.—^Woodhouse v. Woodhouse, 
supra. 

27. Mont.—^Edquest v. Tripp & 
Dragstedt Co., 19 P.2d 637, 93 

Mont. 446. 


23. Minn.—^Nelson v. Henderson, 
135 N.W. SIS, 117 Minn. 255, Ann. 
Cas.l913D 104. 

29. Wyo.—Hall Oil Co. v. Barquin, 
237 P. 255, 276, 33 Wyo. 92. 

30. Wis.—White v. White, 122 N.W. 
1051, 140 Wis. 53S, 133 Am.S.R. 
1100 . 

31. Mo.—Beck v, Dowell, 20 S.W. 
209, 111 Mo. 506, 33 Am.S.R. 547. 

17 CJ. p 996 note 21. See also 17 
C.J. p 995 note 5. 

In Massachusetts, in a case in 
which a motion for a new trial on 
the ground that the damages were 
excessive was not sustained because 
the court was equally divided, the 
view was expressed in an opinion 
by Putnam, J., that evidence tend¬ 
ing to show that defendant sup¬ 
posed that, on account of plaintiiPs 
poverty, the trespass could be com¬ 
mitted with impunity was to be 
considered by the jury on the ques- 
: tion of damages.—Reed v. Davis, 4 
^ Pick,, Mass., 216. 

Evidence not admissihle 

In a case in which the general 
1 rule stated in the text apparently 
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ty to tno cnntrary,*-’'- 

Ac0)r<i:n;^^ to urx view the secirtl p^fitinr. or re- 
f>f n:r-:y be con^i lered aiv! evidence 

in thnt ree^ard nViV be rid.mitted.-^ but the contrar} 
view h;[> :Ll>n been takenA^ 

Accvnlirw^ tu the view expressed in some cases, 
loss ef ere lit may be considered in assessing' ex¬ 
emplary damage 

§ 127. Mitigation 

Matters in mitigation of exemplary damages may be 
shown. 

Where plaintiff has introduced evidence as to cir¬ 
cumstances warranting an imposition of exemplary 
damages, it is permissible to consider and defend¬ 
ant is entitled to introduce facts tending to rebut 
such evidence and in mitigation.^*^ Thus it is per¬ 
missible to consiiier and show provocation,^" the 
absence of malice/^ and the presence of good 
faith,and that he acted under the advice of coun- 

sel.'^3 

Evidence of defendant’s good character has been 
regarded as admissible for the purpose of determin¬ 
ing the amount which would constitute an adequate 


punishment for defendant if he is found guiltyA^ 

In .^ome jurisdictions, while the fact that defend¬ 
ant has been punished criminaiiy for his act may not 
go in bar of exemplary damages, as shown supra § 
122, it mav g?'* in mitigation tor damages."^*' In oth¬ 
er juris hetions evidence of liability to a fine or the 
in diction of a fine or other punishment is not ad¬ 
missible, even in mitigation of damagesA^ 

It has been intimated that the discharge of an 
agent by the principal on account of the former’s 
misconduct would go in mitigation of exemplary 
damages to be awarded against the principal under 
I some statutes.*^*^ 

Where it is competent for plaintiff to prove the 
wealth of defendant to increase the damages, it is 
equally competent for defendant to show a lack of 
it to diminish them.'^S Jt has been held that a de¬ 
fendant cannot be deprived of this right by the 
omission of plaintiff to offer any proof on that point 
or make any claim for damages on that ground, as 
the waiving of the privilege by the one is no reason 
for denying it to the other A ^ On the other hand, 
this has been denied, and the rule laid down that 
such proof is not admissible on the part of defend¬ 
ant as original evidenceA'^ 


Vn. MULTIPLE DAMA&ES 


§ 128. Nature, Validity, and Construction of 
Statutes 

Under some statutes, which have been regarded as 
valid, the amount recoverable in certain classes of cases 
may be a multiple of the amount of the actual loss sus¬ 


tained; such statutes have and have not been regarded 
as penal. 

By some statutes, the validity of w^hich has been 
upheld,in certain classes of cases, the amount re¬ 
coverable may be a multiple of the actual loss sus- 


was recognized, it was held that 
evidence of plaintiff's bankruptcy at 
the time of the trial, which was 
several years after the injury, 
should not have been admitted.— 
Peters v. Lake, 66 111. 206, 16 Am. 
R. 503. 

32. X.C.—Reeves v. Winn, 1 S.E. 
44S, 07 X.C. 246, 2 Am.S.R, 2S7. 

Term.—Herstein v. Kemker, 94 S.W. 
2d 76, 94, 19 Tenn.App. 6S1, cit¬ 
ing Corpus Juris. 

17 C.J. P 906 note 22. 

33. Ill.—Schmitt Y. Kurrus, 140 Ill. 
App. 132, affirmed S5 X.E. 261, 
234 Ill. 578. 

17 C.J. P 995 note 7. 

34. Tenn.—Herstein v. Kemker, 94 
S.W.2d 76, 19 Tenn.App. 681. 

35. Tex.—Trawick v- Martin-Brown 
Co., 14 S.W. 564, 79 Tex. 460— 
State Xat. Bank of Iowa Park v. 
Rogers, Civ.App., S9 S.W.2d 825. 

36. Mo.—Xewport v. Montgomery 
Ward & Co., 127 S.W.2d 6S7, 691, 
citing Corpus Juris. 


Tex.—Holland v. Gloss, Civ.App., 
146 S.W, 671. 

17 C.J, p 997 note 25. 

Admissibility of evidence as to ex¬ 
emplary damages in general see 
infra § 159. 

Mitigation or reduction of compen¬ 
satory damages see supra §§ 96- 
99. 

37. Md,—Baltimore, etc., B. Co. v. 
Barger, 30 A. 560, 80 Md. 23, 45 
Am.S.R. 310, 26 L.R.A. 220. 

IT C.J. p 997 note 26. 

In action for assault and battery 
see Assault & Battery § 44 e. 

38. Ill.—Murphy v. Larson, 77 Ill. 
172. 

17 C.J. p 997 note 27. 

39. Vt.—Rogers v. Bigelow, 96 A. 
417. 90 Vt. 41. 

17 C.J, p 997 note 28, 

40. Hi.—Cochrane v. Tuttle, 75 TIL 
361, 

17 C.J. p 997 note 30. 

41. W.Va.—Hess v. Marinari, 94 S. 
E. 968, 81 W.Va. 500. 

17 C.J. p 997 note 33. 
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42. X.C.—Sowers v. Sowers, 87 N. 
C. 303. 

Pa.—Wirsing v. Smith, 70 A. 906, 
222 Pa. 8. 

17 C.J. p 982 note 62. 

43. Iowa.—Reddin v. Gates, 2 X.W, 
1079, 52 Iowa 210. 

N.Y.—Cook V. Ellis, 6 Hill 466, 41 
Am.E. 757. 

17 C.J. p 982 note 61. 

44. Ga.—^Western, etc., B. Co. v. 
Turner, 72 Ga. 292, 53 Am B. 842 
—Gasway v. Atlanta, etc., B. Co., 
58 Ga. 216. 

45. Mont.—^Edquest v. Tripp & 
, Dragstedt Co., 19 P.2d 637, 641, 

93 Mont. 446, citing Corpus Juris. 
17 C.J. p 996 note 10. 

4S. Me.—Johnson v. Smith, 64 Me. 
553. 

Vt.—Rea V. Harrington, 2 A. 475, 58 
Vt. 181, 56 Am.R. 561. 

47. Ill.—Mullin v. Spangenberg, 
112 Ill. 140. 

48. Cal.*—^Kennedy v. Minarets & 
W. By. Co., 266 P. 353, 90 Cal. 
App. 563. 
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tained, usually either twice or three times thu* 
amount.^^ According; to some cases statutes of thi^ ; 
character are not penal,50 in the sense that the rule ' 
of strict construction applies to them in full force,5^ ; 
where an action for the wrong involved would lie | 
at common law and the statute merely increases the | 
damages, and there is also authority for the %’iew j 
that statutes allowing the recovery of multiple dam- j 
ages for injuries incurred as the.result of negli- ; 
gence of another are generally to be regarded as re- 
medial.^2 Some statutes providing for the recovery 
of multiple damages have, how’ever, been regarded 
as penal,as, for example, where the language of 


the indicate? ^n:,t they are recoverable as 

a penahy,*''^ and, vh.tn regar'led. Mich statutes 
are ‘'iddMrt tn the rr.lf of coia^triictiond^'^ 

Even though a statute of this general nature is not 
regarded as strictA penal, the view has been taken 
that it may so ff'tr partake of the nature of a penal 
statute that it sh/)uld be construed with reasonable 
strictness in determining whether the act complained 
of comes within the description of the acts for 
■which liability is imposed/'^ 

As to proceedings for assessment of multiple dam¬ 
ages see infra § 195. 


3 

¥ni. PLEADING- 


§ 129. Declaration, Complaint, or Petition 

For a consideration of the requisites of a bill, com¬ 
plaint, or petition generally see the CJ.S. title 
Pleading, §§ 63-98, also 49 C.J. p 128 note 30-p 179 
note 56. 

§ 130. --Allegation of Damages in Gen¬ 

eral 

a. In general 

b. Mistake in designation of the rule or 

kind of damages 


c. Damages accruing after commence¬ 

ment of action 

d. Xominal damages 

a. In General 

Plaintiff's initial pleading in an action for damages 
must state a cause of action, show that the plaintiff 
has been damaged by reason of the wrongful acts com¬ 
plained of, and set out the amount of damage sustained 
or afford a basis upon which the damages may be esti¬ 
mated. 

Plaintiff^s initial pleading in an action for damag¬ 
es must state facts sufficient to constitute a cause 
of action,5'^ show that plaintiff has been dam- 


Fla.—Dutton Phosphate Co. v. 

Priest, 65 So. 282, 67 Fla. 370. 

49- Conn.—Tilling-hast v. Leppert, 

105 A. 615, S3 Conn. 247. 

N.Y.—Alloway v. Hickok, 213 N.Y. 

S. 192, 215 App.Div. 86, aifirnied 

154 N.B. 628, 243 N.Y. 615. 

17 C.J. p 997 note 34. 

Procuring’ breach of contract 

(1) Code 1932 § 7811, providing 
for recovery of treble damages for 
procuring breach of contract, con¬ 
templates improper inducement by 
means of which party to contract is 
persuaded or prevailed upon to 
breach contract.—Lichter v. Fulcher, 
126 S.W.2d 501, 22 Tenn.App. 670. 

(2) Brick and tile contractors 
were not entitled under such statute 
to recover treble damages from con¬ 
tractors' association for interfer¬ 
ence with brick and tile contractors' 
performance of contract by procur¬ 
ing union bricklayers to refuse to 
work for brick and tile contractors 
since there was no procurement of 
a breach of contract already .made. 
—Lichter v. Fulcher, supra. 
Destruction of valuable papers 

Under a statute providing that if 
any person shall destroy or secrete 
any valuable papers of another he 
shall be punished and be liable to 
the party injured in a sum equal to 


I three times the value of the prop¬ 
erty so destroyed or injured, a 
plaintiff suing to recover from, de¬ 
fendant for maliciously destroying 
a check drawn in his favor by de¬ 
fendant, who seized it from the 
hands of plaintiff's agent, was en¬ 
titled to recover only nominal dam¬ 
ages, and not three times the 
amount specified in the check, where 
it was not shown that he suffered 
any substantial damage, or that the 
liability of defendant for the debt 
evidenced by the instrument was in 
' any way affected.—Freeman v. Stro- 
behn, 97 N.W. 1094, 122 low'a 157. 

5a Mo-—^Ellis V. Whitlock, 10 Mo. 
781. 

59 C.J. P 1112 note 13 [c] (1). 

In Massachusetts an action for 
double damages under St. 1786 c 81, 
§ 7, for injuries caused by a defect 
in a highway was regarded as a 
.remedial, and not a penal, action.— 
Read V. Chelmsford, 16 Pick. 128— 
Reed V. Northfield. 13 Pick. 94, 23 
i Am.D. 662. 

51. Mo.—Casey v. St. Louis Trans- 
I it Co., 91 S.W. 419, 116 Mo.App. 

235. 

59 C.J. p 1112 note 13 [c3 (1). 

i 

52. Conn.—Dunbar v. Jones, 87 A. 

I 787, 87 Conn. 253—^Dubreuil v. 

[ Waterman, 78 A. 721, 84 Conn. 47, 
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53. Iowa.—Clark v. American Ex¬ 
press Co., 106 N.W. 642, 130 Iowa 
254. 

Mass.—Reed v. Davis, 8 Pick. 514. 

Kature of damages 

Multiple damages recoverable un¬ 
der some statutes have been regard¬ 
ed as punitive or punitory. 

Iowa.—Clark Bros. v. Anderson & 
Perry, 234 N.W. 844, 846, 211 Iowa 
920, citing Corpus Juris. 

Mich.—Michigan Land, etc., Co. v. 
Deer Lake Co.. 27 N.W. 10, 60 
Mich. 143, 1 Am.S.H. 491. 

54. N.H.—Craig v. Gerrish, 58 N. 
H. 513—Janvrin v. Scammon, 29 
N.H. 280. 

55. lo'wa.—Clark v. American Ex¬ 
press Co., 106 N.W. 642, 130 Iowa 
254. 

Mass.—Reed v. Davis, 8 Pick. 514. 

56. Conn.—Dunbar v. Jones, 87 A. 

787, 87 Conn. 253—Dubreuil v. 

Waterman, 78 A. 721, 84 Conn. 47. 

57. Mo.—Mueninghaus v. James, 24 
S.W.2d 1017, 324 Mo. 767. 

Tex.—Massachusetts Bonding & In¬ 
surance Co. V. Davis, Civ.App., 
274 S.W. 230—Love v. Southern 
Motors Mfg. Co., Civ.App., 261 S. 
W. 180. 

17 C.J. p 998 note 37. 

Damage allegation Is not cause of 
action 
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by reason of the wrongful acts complained definite amount,®^ or afford a basis upon which dam- 

of,®® and how he was damaged;®® and it must ordi- ages may be estimated,®2 and otherwise show right 

iiariiy set out tlic aiiioiiot of clamag’c sustained in 


F.S.-—XpFter v. W^‘St*'‘Tii Union Tf*!- 
eKraph Co., D.C.Oal.. 25 F.Siipp. 

reversed on other grounds, C. 
CA,, Western Union Telegraph 
Co. V, Nester, 106 F.2d 5S7, cer¬ 
tiorari granted 60 S.Ct. 46S, re¬ 
versed 60 S.Ct. 769. 

Actual damag^es 

To sustain a claim for actual 
damages, plaintiff is not required 
to allege and prove that defendant 
committed a •willful, deliberate, or 
premeditated act, amounting to 
criminal negligence.—McCarty v. 
Hogan, Tex.Civ.App., 121 S.‘W.2d 499, 
error dismissed. 

Injiiary to property 

(1) Where an action is for dam¬ 
ages to property, plaintiff’s right 
or interest therein must be stated 
according to the facts.—Davis v. 
Jewett, 13 N.H. 88. 

(2) A complaint for an Injury to 

a reversionary interest in land must 
allege such an injury as must nec¬ 
essarily have affected the reversion 
or it must show one that may pos¬ 
sibly have done so and connect it 
with an averment that the rever¬ 
sion was actually injured thereby.— 
Potts V. Clarke, 20 N.J.Law 536. | 

Complaint held sufficient 
Ky.—Louisville & N. R. Co. v, Rob¬ 
erts, 269 S.W. 333, 207 Ky. 310— 
Union Light, Heat & Power Co. v. 
O'Connell, 248 S.W. 237, 198 Ky. 
122 . 

La.—Gumpert v. Philip Werlein, 

‘ Umited, 90 So, 215, 149 La, S40. 
17 CM. p 998 note 37 Cbl. 

sa TT.S.—^Bosworth v. Van Laning- 
ham, aC.A.Mo., 293 F. 875, 

Ala,—^Blankenship v- Lianier, 101 So. 
763, 212 Ala, 60. 

C^L—^Billings v. Farm Development 
Go,, 240 P. 298, 74 Cal.App. 254. 
Ga.—l^orth Augusta Electric & Imp. 
Co. v. Martin, 45 S.E. 455, 118 Ga. 
622—Surles v. City of Cedartown, 
156 S.E. 632, 42 Ga,App. 480— 
Bernhardt v. Federal Terra Cotta 
Co., 108 S.E. 472, 27 GaApp. 371. 

V, Pfeffer, 164 N.E. 224, 
333 Ill. 90. 

Ky.—Peters Branch of International 
Shoe Co. V. Jones, 56 S.W.Sd 994, 
247 Ky, 193. 

Or. — ^Aune v. Oregon Trank Ry., 51 
R2d 663, 151 Or., 622. 

Pa.—Steward v. Columbia Founda-', 
tion Co., 48 Dauph.Co. 134. 

Tex.—Linnartz v. Lawrie, Civ,App.» 

192 S.W. 7S9. 

17 C.J. p 998 note 38. 

Allegations held sufficient 

Cal.— Kilbride v. Swafford, 278 P. 

44S, 99 Cal.App. 303. 

Oa.—Bernhardt v. Federal Terra 


[ Cotta Co., 108 S.E. 472, 27 Ga. 
! App. 371. 

I Okl.—Smith v. Gardner, 131 P. 538, 
j 37 Oki. 1S3. 

I 17 C.J. p 998 note 3S [bj. 

I Allegations held insufficient 
tl) Generally- 

Kan.—Harrison v. Redden, 36 P. 
325, 53 Kan. 265. 

Ky.—Peters Branch of International 
Shoe Co. V. Jones, 56 S.W.2d 994, 
247 Ky. 193. 

(2) An allegation that defendant 
“successively damaged or tore out 
portions of the plaintiff’s set tim¬ 
bers or forms,” was defective in 
that under it proof of more than 
one damage or of more than one 
act of tearing out portions could be 
made at different times and under 
different circumstances.—Worthing¬ 
ton V. Davis, 94 So. 806, 208 Ala. €00. 
Executed contract distinguished 
Complaint based on exercise of 
option to purchase an interest in 
brokerage business by broker's em¬ 
ployee held not defective because it 
did not allege damages, where com¬ 
plaint was based upon an executed 
rather than executory contract.— 
Jensen v. Rosumny, 54 P.2d 307, 153 
Or. 111. 

59. Ga.—^Proctor v. Piedmont Port¬ 
land Cement & Lime Co., 67 S.E. 
942, 134 Ga. 391. 

Okl.^—Page V. Oklahoma City, 263 
P. 448, 129 Okl. 28.; 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622—L. B. Men- 
efee Lumber Co. v. MacDonald, 260 
P. 444, 122 Or. 579. 

eou Pa.—Steward v. Columbia 
Foundation Co,, 48 Dauph.Co. 184. 
Allegations too indefinite 
Cal.—Cruse v. Grubbs, 9 F.2d 520, 
121 CaLApp. 564. 

61. Cal.—^Billings v. Farm Devel¬ 
opment Co., 240 P. 298, 74 Cal. 
App. 254. 

Ill.—Klatz V, Pfeffer, 164 N.B. 224, 
333 Ill. 90. 

Ky.—Bringardner Lumber Co. v. 
Middleton, 124 S.W.2d 52. 276 Ky. 
247. 

If recovery of money is demanded, 
the amount must be stated.—Beatty 
V. Chicago, B. & Q. B. Co., 52 P.2d 
404, 49 Wyo. 22. 

By statute 

Complaint merely averring that 
plaintiffs have suffered large dam¬ 
ages, and not stating amount 
claimed; is insufficient.—^Newport 
Const. Co.* V. Porter, 246 P. 211, Il8 
Or. 127. 

Separate oounts 

GeB.St,1906, I 1448, does not re¬ 
quire that each count uf declaration 
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' shall set forth the amount of the 
damages claimed, and it is sufficient 
if declaration concludes with state¬ 
ment of amount.—Groover v. Ham¬ 
mond, 75 So. 857, 73 Fla. 1155— 
Caldwell v. People’s Bank of San¬ 
ford, 75 So. 848, 73 Fla. 1165. 
Jurisdictional amount 

Failure to fill in blank with suffi¬ 
cient amount to give court jurisdic¬ 
tion is not cured by prayer for dam¬ 
age s.--^Turpin V. Hail, 7 Ky.Op. 403. 
Allegations vague 
A complaint for damages for tres- 
i pass, resulting in nervous shock and 
relapse of illness, held insufficient 
as against a plea of vagueness, so 
that defendant was entitled to an 
order requiring plaintiff to amend 
by saying how much she claimed 
for trespass and how much for in¬ 
jury to health.—Gumpert v. Philip 
Werlein, Limited, SO So. 215, 149 La. 
840. 

62. Kan.—Brown v. Kidwell, 244 P. 
236, 120 Kan. 380. 

Pa.—Long V. McAllister, 3 Pa.Dist. 
& Co. 733, 38 Lanc.L.Rev. 14, 331, 
485, 506, 568, 39 Lanc.L.Rev. 410, 
reversed on other grounds 118 A. 
506, 275 Pa. 34, 36 Tork Leg.Rec. 
123—Dayhoff v, Masland, 29 Pa. 
Dist. 393. 

Tex.—Locke v. Melton, Com.App., 61 
S.W.2d 814, reversing Melton v. 

; Locke, Civ.App., 44 S.W.2d 799— 

I Sikes r. Rulfs, Civ.App., 67 S.W. 
2d 405—Blackwood v. Starkey, 
Civ.App., 24 S.W.2d 1108. 

17 C.J. p 998 note 39. 

Measure of damages 

(1) The measure of damages need 
not be set out in the pleading if the 
essential facts and elements are 
pleaded. 

N.Y.—^Winter v. American Aniline 
Products, 140 N.E. 561, 236 N.Y. 
199, reversing 198 N.Y.S. 717, 204 
App.Div. 702 —Cooke v. Colman, 
269 N.Y.S. 21, 150 Misc. 294—In¬ 
man V. Smythe, 232 N.Y.S. 554, 133 
Misc. 494—Parrish Co. v. Harris 
Co., 204 N.Y.S. 638, 122 Misc. 611. 
Okl.—Bowles v. Brown, 102 P.2d 
837—Winemiller v. Lorton, 249 P. 
406, 121 Okl. 99. 

Tex.—Lloyds America V. Payne; Civ. 
App., 85 S.W.2d 794—Sikes v. 
Rulfs, Civ.App., 67 S.W.2<i 405— 
Ford V. Grayburg Oil Co., Civ. 
App., 66 . S.W.2d 486; error dis¬ 
missed—City of Brady v. Cox, 
Civ.App., 48 S.W.2d 511—Melton 
V. Locke, Civ.App., 44 S.W.2d 799, 
reversed on other grounds Locke 
V. Melton, Com. App.; 61 S.W. 2d 
814—International Great -Northern 

R. ' Co. V. ‘Kuhlman, Civ.App., 26 

S. W:2d, 461—^Blackwood v. Star- 
key, Civ.kPP‘, 24 S.WMd 1108^— 
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of recovery.^^ The necessary elements must be al- ’ damages arc crmcerned, little tcchii3cality of a\tr“ 
leged so that defendant may be prepared to meet j mini ib 

them,®^ and defendant is entitled to know from the i While a omi[uaint uhich does not allege or ask 
declaration the character of the injury for which he ; damages is defectrre.^" it is not nt*ct‘^<ary to allege 
must answer.®^ However, so far at least as general i in express terms that phuntiit was damaged,un- 


Tokio Marine & Fire Ins. Co. v. h 
Aldridge, Civ.App., 21 S.W.2d 547, t 
error refused—Harkey v. Hind- % 
man, Civ.App., 19 S.W.2d 151— f 
South Plains Coaches v. Behring- r 
er. Civ.App., 4 S.W-2d 1003, af- £ 
firmed Behringer v. South Plains 3 
Coaches, Com.App., 13 S.W.2d 334 3 
—Machaelis v. Freddy, Civ.App., 
295 S.W. 305—Davis v. Standard ^ 
Rice Co., Civ.App., 293 S.W. 593— 
Morton Salt Co. v- Keele, Civ.App., ^ 
293 S.W- 224, application dis- ^ 
missed 294 S.W. 1107, 116 Tex. ^ 
508—.Campbell v. Johnson, Civ. ^ 
App., 284 S.W. 261, affirmed, Com. ^ 
App.. 290 S.W. 526—Cummings v. ^ 
Nix, Civ.App., 279 S.W. 484— j 
Trammell v. Currie, Civ.App,. 261 • 
S.W. 827—Wells, Stillwell & ^ 

Spears v. Mason, Civ.App., 258 S. 
W. 914—Texas Pacific Coal & Oil 
Co. V. Barker, Civ.App., 252 S.W. ' 
809, reversed on other' grounds 6 
S.W.2d 1031, 117 Tex. 418, 60 A.L. 
R, 936—Linnartz v. Dawrie, Civ. 
App., 192 S.W. 789, 790. 

17 C.J. P 998 note 39 [bj (1). 

(2) Nor is it necessary to plead 
the facts constituting measure of 
damages.—City of Dublin v. Hicks, 
Tex.Civ.App., 120 S.W.2d 872. 

(3) It is sufficient if sufficient 

facts are alleged from which court 
may determine proper measure 
of damages.—International-Great 

Northern R- Co. v. Kuhimann, Tex. 
Civ.App., 26 S.W-2d 451, error re- 
f used- 

( 4 ) If facts are pleaded which 
may be made basis for cause of ac¬ 
tion, court will apply proper meas¬ 
ure of damages thereto.—Trammell 
v. Currie, Tex.Civ.App-, 261 S.W. 
827. 

(5) Petition alleging that bank¬ 
ruptcy sale was to take place on 
February 24, that contract was to 
be performed on February 27, and 
as soon as the sale was confirmed, 
that, as soon as the sale was con¬ 
firmed plaintiff offered* and defend¬ 
ant refused, to perform, that plain¬ 
tiff “is damaged,” and, that property 
involved, “was^' of a stated value 
may reasonably be construed to re¬ 
fer to value at time of breach, that 
being the last date mentioned, and 
hence the measure of damages is 
sufficiently alleged*—C. Kiser Co. 
V. Padrick, 118 SM. 791, 30 Ga.App. 
642. 

Theory of damages 

The theory on which plaintift es¬ 
timates his damage need not be 
stated in complaint; a nmtion to 


have the complaint made r-^ ^ 

tain and definite, or frT a bill <>f j 
particulars, is the romf.dy of de- ( 
fendant lacking knowledge in | 1 
respect.—Inman v. Smythe, 231' N.Y. } ^ 
S. 554, 133 Misc. 494. 

How damages computed 1 

Pa,—Dayhoff v. Masland, 29 Pa.Dist. j j 
393. I 

Allegatious sufficient 1 

(1) The plaintiff having alleged < 
the proper measure of damages in < 

; a certain sum, legally recoverable, 1 
and it not appearing from the petf- j 
tion that such damages are impossi- j 
ble of ascertainment, the facts es- j 
sential to their establishment are 1 
matters of proof.—Pacific Hut. Life j 
Ins. Co. v. Caraker, 121 S.E. 876, 31 < 
Ga.App. 707. 

(2) Allegations sufficient as 
against contention that they set 
forth speculative damages.—Brown j 

V. Pollock, 17 Pa.Dist. & Co. 631, SO 
Pittsb.LJ. 146. 

(3) Other cases see 17 C.J. p 998 
note 39 [a]. 

63. Fla.—Hildreth v. Western Un¬ 
ion Telegraph Co., 47 So. 820, 66 
Fla. 387. 

Iil.__Klatz V, Pfeffer, 164 N.E. 224, 
333 Ill. 90, 

Every element of recovery must 
be supported by pleading and be 
within limits alleged.—Texas Cities 
Gas Co. V. Ellis, Tex.Civ.App., 63 S. 

W. 2d 717. 

Facts showing right to damages 
must be pleaded.—Ford v. Grayburg 
Oil Co., Tex.Civ,App., 66 S.W.2d 486, 
error dismissed. 

Elfficulty of proof immaterial 

That proof necessary to establish 
damages may be made with diffi¬ 
culty does not justify sustaining of 
demurrer where breach of duty is 
^ shown.—Capitol Hotel Co. v. Ritten- 
[ berry, Tex.Civ.App., 41 S.'W.2d 697, j 
error dismissed. 

• Pleadings held suffl.cient 
. Ofelv-—Schaff V. Rose, 239 P. 458, 111 
Okl. 237- ^ 

T Or.—Godlove v. Russell, 293 P. 936, 

J 134 Or. 445. 

- Tex.—Gulf States Utilities Co. v. 
t Madaley, Civ^PP. 36 S.W.2<i 256, 
I error dismissed—Settegasi^ ,v. Pol- 
s ey Bros. Dry Goods Co.» Civ.App., 
297 S.W. 67,6. 

64* Pa.—Steward v* Columbia 
Foundation Co.* 48 Dauph.Co- 164. 
Ark.—^Arkansas Power & Lii^t 
i- Co. V. Toliver, 27 S,W.2d 986, 9S7, 
e 181 Ark. 790. quoting Corpus JTu- 
0 fis. 


, N.y.—V. York Rys. 

i r«rporat;on, N.Y.S. 277, 226 

App.Div. IsL 
I IT CJ. p 1022 note 31. 


j 66. Cal.—MoVay v. Central Cali¬ 
fornia Inv. Cu., 91 P. 74 5, 6 Cal. 

I App. 1S4. 
j 17 C.J. p 99S1 note 40. 

I Where the complaint is somewhat 
ambiguous, hut tho irregularity 
could have been reached by special 
demurrer, it will, if no objection is 
made thereto on the trial, be held 
sufficient upon appeal, and a con¬ 
struction will be given it prevent¬ 
ing a variance between the allega¬ 
tions therein and the evidence ad¬ 
mitted if the defect does not. in the 
opinion of the court, affect the sub¬ 
stantial rights of the parties.— 
Eachus V. Los Angeles, 62 F. 829, 
130 Cal. 492, 80 xlm.S.R. 147. 
j Redundant and irrelevant matters 
may be stricken out of the com- ‘ 
plaint.—Love joy r. Morrison, 10 
Minn. 136. 

67. U.S.—Pacific Coin Lock Co. v. 

Coin Controlling Lock Co., C.C.A. 
Cal., 31 P.2d 38. 

Cal.—Blodgett v. Trumbull, 257 F. 

199, 83 Cal-App. 566. 

Wyo.—Beatty v. Chicago, B. Ss Q. 

. R. Co., 52 P.2d 404, 49 Wyo. 22. 
i 17 C.J. p 999 note 41. 
i Bamages must be pleaded 
. (1> Damages to be recovered 

must be pleaded.—Pacific Coin Lock 
3 Co. V. Coin Controlling Lock Co.^ C. 
r C.A.Cal., 31 F.2d 38. 

. (2) Complaint failing to demand 

damages or show basis for dam¬ 
ages from defendant did not au- 
i thorize recovery of damages from 
- him.—Blodgett v. Trumbull, 257 P. 
f 199, 83 Cal.App. 566. 
s Manner of raising objectioa 

An objection that no averment of 
’* damage appears in the complaint 
should be taken to the pleading, and 
not by a requested charge.—W. T. 

1 Adams Mach. Co. v. Turner, 50 So. 
308, 162 Ala, 351, 136 Am.S.R. 28, 

** ^ 0.S.—^Murphy V. Mitchell, D.C. 

N.Y., 245 F. 219. 

Cal.—Gallagher v, California I^cific 
Title & Trust Co., 57 F.2d 195, 13 
' Cal.App.2d 482—Dickinson v. Zu~ 
biate Mining Ck)., 106 F. 123* 11 
Cal.App. 656. 

k'St Mont.'—^Hurley v. Great Falls Base-" 
ball Ass*n, 195 P. 569, S9 Montk' 

' '' ^ ' 
7, Or.—"-HoIIopeter v. Palm, 201 
*1 134 Or. 54$, modified 'Pb' 

grounds 294 P. 1056, ^ 134|' 54'%' 
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a\cnr-r]t i? essential tn the statentent of 
:he cri:i"*v of ;.c^t-xcep: in such cast'5, ir is 
s'iifticitnt tliat thx cumplain: pra\’ for :n 

a antMintp*’ or the defect: may be supplied 

by reference to :Iie writn^ 

Where the complaint states facts from vrhich 
(lamaiTes will naturally flew and a!$v3 alleges the 
fact of dam:igc\ the statement of a cause of action 
is not rendered iiisufncierit by reason of the ab- 
'Seiice of a formal d.emaiid for damages."- Under 
the prayer for general relief the full measure of re- 
co\’ery warranted by the facts pleaded may be 
awarded regardless of any deficiency in the prayer 
for specific relief.W'here the cause of action is 
a legal liability which is certain and defined and 
which cannot in an}- way be augmented, the right 
of recovery is not affected either by omitting or 
stating the precise sum in the declaration or writu^ 

Where the amotmt sought as damages includes 
both special and general damages, that the amount 
sought as general damages is not set forth does 


not render the complaint demurrable if it can be 
determined from the other allegations.'^^ 

Prevention of damage. In so far as the injured 
person is required to do ail in his power to reduce 
or prevent accumulation of damages, see supra §§ 
32-36, he may allege performance of such duty or 
.-how facts excusing his failure so to do.'^® W^here, 
I however, no such duty exists, no such effort need 
I be alleged. 

j Conclusions. It is not sufficient to allege damag- 
‘ es as a mere conclusion of the pleader, although, 

; on the other hand, facts which necessarily result 
from the facts as averred need not be alleged.'^^ 

Itemizing damages. It is unnecessary, in most 
cases where the demand is unliquidated and sounds 
wholly in damages, and wrhere there is but a single 
cause of action, to state specifically, and in amounts, 
the different elements or items which go to make up 
the sum total of the damages; it is enough to claim 
so much in gross damages for the wrong done.^^ 


and appeal dismissed 52 S.Ct. 15, 
284 U.S. 5T2, 76 L.Ed. 497. 

17 C.J. p 999 note 42. 

Effect of aTbsence of prayer 

Ordinarily, defendant is entitled 
to know amount claimed in action 
for damages, although lack of 
prayer in declaration for assessment 
of damages does not of itself de- 
prwe plaintiff of his proper dam¬ 
ages.—Beatty v. Chicago, B. & Q. 
R. Co., 52 P.2d 404, 49 Wyo. 22. 
Damage to property 
N.J.—Brodsky v. Red Raven Rubber 
Co.. 168 A, 440, 111 N.J.Law 453. 
Allegation that work was defec¬ 
tive is virtually one that less is due 
than the contract calls for, and may 
be proved.—Thornton v. Linton, 3 
La, 253. 

m. U.S.—Avery & Sons v. J. I. 
Case Plow Works, Wis., 174 F. 
147, 98 C.C.A. 181. 

17 C.J. p 999 note 43. 

TO. Cal.—Gallagher v. California 
Pacific Title & Trust Co., 57 P.2d 
195, 13 Cal,App.2d 482—Olds & 

Stoller V. Seifert, 254 P. 289, SI 
Cal.App. 423. 

Or.—Hollopeter v. Palm, 291 P. 3SO. 
134 Or. 546, modiOed 294 P. 1056, 
134 Or. 546, and appeal dismissed 
52 S.Ct. 13, 284 U.S. 572, 76 L.Ed. 
497. 

17 C.J. p 999 note 44. 

Damage to property 

Complaint alleging that defend¬ 
ants negligently caused their auto¬ 
mobile to run into, overturn, and 
dv> range plaintiff's automobile, and 
concluding w’ith demand for dam¬ 
ages in specified sum, held suffi¬ 
cient to claim damages to automo- 


' bile.—Brodsky v. Red Raven Rub¬ 
ber Co., 16S A. 440, 111 N.J.Law 453. 
Inclnsion of improper item immate¬ 
rial 

The prayer of a complaint for 
damages is equivalent to statement 
that the amount stated is the dam¬ 
ages suffered, and although the 
complaint in itemizing damages in¬ 
cludes improper item, recovery is 
not limited to amount of other 
items.—^Westervelt v. McCullough, 
228 P. 734, 68 CaLApp. 198. 

In Massachusetts a general aver¬ 
ment of damages in the ad damnum 
in an action for breach of contract 
is sufficient where there are pre¬ 
vious averments showing a liability, 
unless special damages are claimed. 
—Sherlag v. Kelley, 86 N.E. 293, 200 
Mass. 232, 128 Am.S.R. 414, 19 L.R. 
A..N.S., 633. 

71. Ky.—Proctor v. Crozier, 6 B. 
Mon. 268—Robinett v. Morris' 
Adm'rs, 3 Ky. 93. 

Va.—Digges v. Norris, 3 Hen. & M., 
13 Va., 268. 

17 C.J- p 999 note 45- 

72. N.Y.—Doctor v. Reiss, 167 N.Y. 
S. 193, ISO App.Div. 62. 

17 C.J. p 999 note 46. 

Damages embraced in issue 

Where the relief demanded in 
complaint wms for the recovery of 
shares of stock in a mining corpo¬ 
ration or its value, no damages be¬ 
ing asked, the granting of damages 
was proper, being consistent with 
the complaint and embraced within 
the issue under Rev.L. § 5241, pro¬ 
viding that the relief granted to 
plaintiff wffiere there is no answer 
shall not exceed relief demanded in 
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complaint, but in any other case the 
court may grant him any relief con¬ 
sistent w'ith the case made by com¬ 
plaint and embraced within the is¬ 
sue. — Page V. Walser, 213 P. 107, 46 
Nev. 390. 

73. Tex.—Texas Power Corporation 
V. Kuehler, Civ.App., 34 S.W.2d 
381, modified on other grounds, 
Com.App., 52 S.W.2d 76. 

74. Ala.—Farley v. Nelson, 4 Ala. 
183—Elliott V. Smith, 1 Ala. 74. 

Mass.—Brocklehurst & Potter Co. v. 

Marsch, 113 N.E. 646, 225 Mass. 3. 
Wash.—Maughlin Mill Co. v. Hamil¬ 
ton, 111 P. 1067, 61 Wash. 66. 

75. Cal.—George Cople Co. v. Hind- 
es, 170 P. 155, 34 Cal.App. 576. 

Mo.—Kellogg V. Kirksville, 112 S.W. 

296, 132 Mo.App. 519. 

Wash.—Fidelity, etc., Co. v. Seattle, 
47 P. 963, 16 Wash. 445. 

76. Mont.—Borgeas v. Oregon Short 
Line R. Co., 236 P. 1069, 73 Mont. 
407. 

77. Ky.—Black Mountain Corpora¬ 
tion V. Parsons, 126 S.W.2d 874, 
277 Ky. 486. 

Breach of contract 
Ky.—^Black Mountain Corporation v. 
Parsons, supra., 

78. Ala.—Worthington v. Davis, 

So. 806, 208 Ala. 600. 

17^ C.J. p 1000 note 56, 

79. N.Y.—Ketchum v. Van Dur cnx, 
42 N.Y.S. 1112, fl App.Div. 332. 

17 C-J. p 1000 note 57. 

U.S.—Prudence Co. v. Fidelity & 
Deposit Go. of Maryland, N.Y., 56 
S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
581, modifying, C.C.A., 77 F.2d 834, 
reversing, D.a, 7 F.Supp. 392, cer- 
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Under the statutes o£ some jurisdictions, however, 
all claims for damage which are susceptible of being ' 
itemized or otherwise set forth in detail must be 
so presented in the pleadings, general claims and ■ 
lumping in such cases being insufficient.^! Where 
damages are sought for injury to property capable ' 
of particular specification the defendant has a right ’ 
to be apprised by such a specification on special ex- i 
ception to the pleading.ss j 


and; in m) ca-e shniibl plaintiff Ll allowtd to recover 
t<jr a ca',:-e no* inclr.iled in hi^ declara¬ 

tion.^^ c>mn:.-laint is uncs.rt'im where it seeks 
damages for injuries to plaintiTs person and to 
real and personal pneverty withwat spi'cifjdng the 
annmnt of d.amagt'b sustaintd as to 

That punitive :lamaee^ need not be itemized see 

infra ^ 133. 


Where the petition itemizes the 
covery should be confined to the 

tiorari granted 56 S.Ct. 123, 296 

U. S. 566, SO L.Ed. 399, motion de¬ 
nied 56 S.Ct. 679, mandate amend¬ 
ed on other grounds 56 S.Ct. 935, 
29S U.S. 642, SO L.Ed. 1374—U. S. 

V. Porter, D.C.Mich., 9 F.2d 153— 
Elias V. Wright, C.C.A.N.T., 276 F. 
90S. 

Ga.—Parrish v. Parrish, 94 S.E. 315, 
21 Ga.App. 275. 

Ky .—Kentucky Central Division of 
Texas-Louisiana Power Co. v. 
Purvis, 46 S.W.2d 1065, 242 Ky. 
565. 

OkL—Muskogee Electric Traction Co. 

V. Fore, 188 P. 327, 77 Okl. 234. 

17 C.J. p 999 note 52. 

Iiumping charges insufficient 

(1) General allegations of indebt¬ 
edness, lumping charges and gross 
sums intended to cover and include 
different kinds and amounts of dam¬ 
ages are not sufficient pleadings; 
the statement should whenever pos¬ 
sible, show how the items of dam¬ 
age claimed are ascertained, so that 
defendant may file a responsive an¬ 
swer. Thus, where it is important 
that plaintiff set forth the number of 
hours required to perform neces¬ 
sary work and the charge per hour 
for labor, such figures should be set 
forth; mere lumping of amounts is 
not sufficient,—Bartges v. Buchak, 
56 Montg.Co. 12. 

(2) Where, however, certain facts 
as to quantity of materials used or 
to be used can readily be discovered 
or determined by the defendant, such 
facts need not be set forth in detail 
in the statement of claim.—^Bartges 
V. Buchak, supra. 

(3) In a suit to recover the 
amount of a judgment and costs 
which plaintiff was justly compelled 
to pay, he should allege in his peti¬ 
tion a sum certain as to the amount 
of the costs he was compelled to 
pay, a statement of a lump sum not 
being sufficient to authorize a judg¬ 
ment.—Kelly V. Ellis, 7 Ky.Op. 94. 
Breach of contract 

A statement of claim in an action 
on a contract need not set forth 
plaintiff’s evidence as to damages, 
nor set forth the specific and sepa¬ 
rate elements claimed as going to 
make up the damages. It is suf- 


damages, the re- | U nstrucfi-^n i 
items alleged i plaint will be 

ficient if such statem+mt il^^arly sets 
forth the contract claimed to exi.sr. 
Its breach, and that damages re¬ 
sulted.—Central Trust Co. v. John 
M. Smyth Merchandise Co., 222 III. 
App. 347. 

Separate values not given 

(1) Petition in suit for damages, 
setting out particular injuries to 
realty and personal property, held 
sufficient, without fixing value of 
each Item.—Cincinnati St. Ry. Co. v. 
Hickey, 163 X.E. 3in, 29 Ohio App. 
399. 

(2) Petition claiming damages for 
loss of use of automobile as result 
of collision with defendant’s truck 
held good as against general de¬ 
murrer, even though a special ex¬ 
ception might have been urged to the 
pleading requiring a separation into 
the particular items making up the 
total claimed for loss of use.—Dav¬ 
is V. Mrs. Baird’s Bakery, Tex.Civ. 
App., 30 S.W.2d 809. 

81. Pa.—Rumble v. Locust ]Moun- 
tain Coal Co., 13 Pa.Dist. & Co. 
476, 27 Schuylkill Leg.Reg. 3S1— 
Bollinger v. Greenaway, 3 Pa. 
Dist & Co, 312, 36 York Leg.Rec. 
109, 38 Lanc.L.Rev. 5S8, 19 North 
Co. 128, affirmed S3 Pa.Super. 217 
—Hyde Park Gas Co. v. People’s 
Coal Co., 29 Pa.Dist. 842, 21 Lack. 
Jur. 96. 

See also a case where on mo¬ 
tion for a more definite statement 
it was held that, in the statement 
of claim in an action for damage by 
fire to plaintiff’s factory buildings, 
machinery, appliances, stock, and 
materials, it is not sufficient to al¬ 
lege generally the amount of the 
damage, but the claim must be 
itemized sufficiently to enable de¬ 
fendant to contest any particular 
item.—^Philadelphia Storage Battery 
Co. V. Air Reduction Sales Co„ D.C. 
Pa., 274 P. 216. 

To enable preparation of defense 
Damages should be sufficiently 
itemized in detail that defense may 
be intelligently prepared.—^Kupko v. 
Musselman, 31 Luz.L.Reg., Pa., 364. 
Effect of statute waiving affidavit of 
defense 

A statute relieving defendant, in 
an action for trespass, from filing an 
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coniplAif:! js a ickfjic. The cnm- 
!r.stri:cd as a whole/’"^ and, wbiie a 

’ affidavit of dt-nying cortasn 

alltpgations as to the damage claimed 
doHS nut relieve plaintiff from stil¬ 
ting forth a statement of 

albged damatr-s.—Dolhriger v. 
Gr(-enaway, 3 iVi.Lust. Co. 312, 
36 Y'fjrk, Leg.Roc. ImO. 3s Lane.L. 
Rev. 19 North Co. 128, affirmed 

83 Pa.Super. 217 —Kupko v. Mussel- 
man, 31 Luz.L.Reg., Pa., 36 4, 
Values 

(1) In action for damages to prop- 
*-rty caused by negligence value of 
each item destroyed need not be al¬ 
leged if injuries and damages are 
substantially shown.—Helenthal v. 
Geller. 13 Pa.Dist, & Co. 329. 41 Lane. 
L.Rev. 652, 43 Y'ork.Leg.Rec. 143. 

(2) However, where statement al¬ 
leges number of plants of each of 
several varieties destroyed, the val¬ 
ue of each variety should be given. 
—Helenthal v. Geller, supra. 

Depreciation in vain© of automo¬ 
bile is item which must be set out. 
—Bollinger v. Greenaway, 3 Pa.Dist. 
& Co. 312, 36 York Leg.Rec. 109, 38 
Lanc.L.Rev. 588. 19 North Co. 12S, 
affirmed S3 Pa.Super. 217. 

Contra Coup v. Fairchild, 29 Pa.Dist. 
640, 4 Northumb.L.J. 125. 

82. Tex.—Knight v. Lew'is, Civ.App., 
283 S.W. 542. 

83. Okl.—Muskogee Electric Trac¬ 
tion Co. V. Fore, ISS P. 327, 77 
Okl. 234. 

Tex.—Albaugh-Wright Lumber Co. v. 
Henderson, Civ.App., 33 S.W. 2d 
228. 

17 C.J. p 1000 note 53. 

Prayer for judgment in certain 
sum could not be considered as ad 
damnum allegation.—Redwing v. 
Moncravie, 21 P.2d 986, 131 Cal.App. 
569. 

84. N.H. — Troy v. Cheshire R. Co., 
23 N.H. 83. 55 Am.D. 177. 

Tex.—Gulf, etc., R. Co. v. Maetze, 2 
Tex.A.Civ.Cas. § 631. 

85. Cal.—Foerst v. Kelso, S3 P. 6SI, 
1006, 131 Cal. 376. 

86. Neb.—Carlile v. Bentley, 116 N. 

W. 772, 81 Neb. 715. 

Tenn,—Grizzard & Cuzzort v. O’Neill, 
15 Tenn.App. 395, 403, quoting 

Corpus Juris. 

17 C.J. p 999 note 48. 
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complaint must alleg’e loss which is recottnizcr! in 
law as the proper subject of a com^'*laint 

alleging clamngts which for some reason is re¬ 
coverable is not denrarrabk* if under :he alh-gati^on 
therein it is possible that plaintiff may be able to 
prove damages which are recoverable:'*^ and the 
court will, after verdict, construe a complaint as al¬ 
leging damages which are reco%*eraf;Ie, if the lan¬ 
guage employed will admit thereofd^^ 

b. Mistake in Besignation of the Eule or Kind 
of Damages 

A mistake In the pleading ss to the measure or kind 
cf damage is not fatal if the compiaint shews a cause 
of action and affords a basis for proper measure or award 
of damage. 


Vdhere the facts are so clearly stated in the com- 
' plaint that the law attriches a well defined meaning 
tlv'reto, nr if the pleadrh’.g states a cause of action 
and shf'ws the pleader entitled to damages, an error 
or mistake in the pieaditig as to the true rule or the- 
; ory hy which the damages should be determined, or 
J as to their kirel, is not While a complaint 

n:t:-t r40t state i^x^'msisteIlt theories of the damages 
; sustained,^^ it may state two theories as to the 
measure thereof, dependent on how the jury shall 
' find the facts and it has been held that where 
j two inconsistent theories are stated, one correct and 
the other fallacious, the latter may be treated as 
j surplusage.-*^ Where plaintiff’s pleadings alleged 


87. Term.—Grizzo-rd & Cuzzort v, 
O'N'eill, supra, Quoting Corpus 
Juris. 

17 C.J. p 999 note 49. 

88. Colo-—JEtna Casualty & Sure¬ 
ty Co. V. North Sterling Irr. Dist., 
225 P. 261, 75 Colo. 185. 

Tenn.—Grizzard & Cuzzort v. O’Neill, 
15 Tenn.App. 395, 402, quoting" Cor¬ 
pus Juris. 

Tex.—lilcFarland v, Owens, 63 S.W. 

530, 94 Tex. 650. 

17 C.J. p 999 note 50. 

89. Tenn.—Grizzard & Cuzzort v. 

O’Neill, 15 Tenn.App. 395, 403, 

quoting Corpus Juris. 

17 CJ. p 999 note 51. 

90. Ala.—^^t'ilson v. Stocks, 163 So. 
606, 231 Ala. 5S. 

Cal.—Hulen v. Stuart, 2X7 P. 750, 191 
Cal. 562—W. C. Cook & Co. v. 
White Truck & Transfer Co., 12 
P.2d 549, 124 Cal-App. 721. 

Colo.—^tna Casualty & Surety Co. 
V. North Sterling Irr. Dist., 225 
P. 261, 75 Colo. 185. 

Ga.—Zittrouer v, Zittrouer, 158 S. 
E. 437, 43 Ga.App, 262—Electric 
City Brick Co. v. Minter, 144 S.E. 
824, 38 Ga.App. 583. 

Neb.—Dill v. Farmers Co-op. Co. of 
Oconto, 271 N.W. 692, 132 Neb. 
256. 

N.Y.—Industrial Engineering Co. v. 
Republic Storage Co., 220 N.T.S. 
623, 220 App.Div. 178—Bykowsky 
V. Public Nat. Bank of New York, 
204 N.Y.S. 385, 209 App.Div. 61, 
affirmed 148 N.E. 702, 24o N.T. 
555—^Weber & Heilbroner v. Hol¬ 
brook, Cabot & Rollins Corpora¬ 
tion. 182 N.Y.S. 466, 192 App.Div. 
93—Cooke v. Colman, 269 N.Y.S. 
21, 150 Misc. 294. 

Pa.—Dong V. McAllister, iig A. 506, 
275 Pa. 34, 36 York.Deg-Hec. 123, 
reversing 3 Pa.DiS(.. & Co, 733, 
3S Baiic.D.Rev. 14, 331, 4S5, 506. 
56S, 39 Lanc.L.Rev, 410—Casel- 

la V. Valenti, 17 Pa.Dist. & Co. 603, 
so Schuylkill Leg.Reg. 345. 

Tex.—Lloyds America v. Payne, Civ. 
App., 85 S.W.2d 794—McDaniel 


Bros. V. Wilson. Civ.App., 70 S.W. 
2 d 618, error refused. 

17 C.J. p 1000 note 59. 

Reason or basis for rule 

It is presumed that the court at 
the appropriate time will properly in¬ 
struct as 10 the measure of dam¬ 
ages,—*Etna Casualty & Surety Co. 

! V. North Sterling Irr. Dist. 225 P. 

} 261, 75 Colo. 185. 

; Court may apply proper measure 
Cal.—XV. C. Cook & Co. v. V'hite 
Truck & Transfer Co., 13 P.2d 549, 
124 CalApp, 721. 

Tex.—Tubbs v. American Transfer 
& Storage Co., Civ.App., 297 S.W. 
670—Black v. Xabarrette, Civ.App., 
2S1 S.VX 10S7—Trammell v. Cur¬ 
rie, Civ.App,, 261 S.XV. 827. 
Measure as to special damages 
XVhere, under allegations, plain¬ 
tiff %vas entitled to general damages 
resulting from alleged wrongful acts 
of defendants, if and when proved, 
demurrer to complaint for indefinite- 
ness in setting up measure of spe¬ 
cial damages W'as not good.—Zim¬ 
merman V. Hinderlider, Colo., 97 P. 
2d 443. 

Complaints not demurrable 
Ala.—Wilson v. Stocks, 163 So. 606, 
231 Ala. 68 . 

Ga,—Zittrouer v. Zittrouer, 158 S.E. 

437, 43 Ga.App. 262, 

Tex.—-Capitol Hotel Co. v. Ritten- 
berry, Civ.App., 41 S.XV.2d 697, 
error dismissed—Morgan v. Stein¬ 
berg, Civ.App., 23 S.W.2d 527. 
Special or general demurrer 

Complaint not setting up true 
measure of damages may be sub¬ 
ject to special demurrer on that 
ground, but, if it discloses violation 
of plaintiff’s legal rights in some 
respect by defendant it is good as 
against general demurrer, and evi¬ 
dence is properly admissible there¬ 
under as to true measure of dam¬ 
ages.—Brown v. Homestake Ex¬ 
ploration Corporation, 39 P. 2 d 168, 
9S Mont, 305—Rickards v. Aultman 
& Taylor Machinery Co., 210 P. 82, 
64 Mont. 394. i 


Absence of theory 

Complaint not indicating theory on 
which damages were predicated held 
not subject to objection that it 
showed damages were not in accord¬ 
ance wdth law or within contem¬ 
plation of parties, or proximate re¬ 
sult of defendants’ acts.—Becker v. 
Kelsey, 157 A. 177, 9 N.J.Misc. 1265. 
Absence of election of remedy 

Although it is possible for a par¬ 
ty to a contract, broken by the oth¬ 
er party to it, to make such elec¬ 
tion of remedies as to preclude him 
from thereafter seeking and ob¬ 
taining damages, if he has not made 
such an election and is entitled to 
recovery, the fact that he seeks dam¬ 
ages according to a wrong measure 
does not preclude the court from 
according him the damages to which 
he is entitled.—^Hulen v. Stuart, 217 
P. 750, 191 Cal. 562. 

Whether precise rule of damage is 
invoked is immaterial to question 
whether cause of action is alleged 
in complaint.—Atlantic Gulf & Pa¬ 
cific Co. V. McIntosh & Seymour Cor¬ 
poration, 219 N.Y.S. 112 218 App. 

Div. 653. 

Plaintiff should amend complaint 
Pa.—Casella v. Valenti, 17 Pa.Dist. 

& Co. 603, 30 Schuylkill Deg.Reg. 

345. 

Character of damages distinguished. 

Character of damages to which 
plaintiff is entitled is not synony¬ 
mous with method of assessing 
amount; hence, where the error in¬ 
volved is not in the measure of dam¬ 
ages to be applied but in the char¬ 
acter of damages to be awarded 
there can be no recovery where dam¬ 
ages set forth are not recoverable.— 
City Council of Augusta v. Lamar, 
140 S.E. 763, 37 Ga.App. 418. 

91, XVis.—Shores Lumber Co. v. 

Starke, 76 N.XV. 366, 100 Wis. 498. 

92, Wis.—Shores Lumber Co. v. 

Starke, supra. 

93, W.Va.—Averill v. Boyer, 87 S. 

E. 259, 76 W.Va. 642. 
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facts entitling” him to certain items of damag’e 
prayed for but not others, a demurrer to the whole 
jlcading: is properly overruled.^”^ 

c. Damages Accruing after Commencement of 

Action 

A suppSemental pleading Is ordinariJy necessary to 
permit recovery of damages accruing after institution of 

suit. 

As may be seen in § 193 infra, the assessment of 
damages is usually governed by the situation or con¬ 
dition of affairs existing at the time the action is 
brought; hence for a recovery of loss or damages 
occurring thereafter plaintiff should amend or file 
a supplementary petition,95 the filing of a supple¬ 
mental pleading in such cases being proper.^® In 
some jurisdictions, however, this is rendered unnec¬ 
essary by statute.97 

d. Nominal Damages 

A complaint disclosing the rfght to at least nominal 
damages is ordinarily good as against demurrer or mo¬ 
tion to dismiss. 

A complaint which discloses the right to a re¬ 
covery of at least nominal damages is good as 


against demurrer or motion to dismiss^'^ even 
though there is no allegation of compensatory dam¬ 
ages, 99 except in tho^e cases in which the cause of 
action depends on the existence of special dam¬ 
ages,^ or substantial damages,- or where it is es¬ 
sential for the complaint to show that a particular 
jurisdictional amount is involved, see Courts § 69. 

A declaration stating a claim for actual damages 
presents a right to recover at least nominal damag¬ 
es,^ and w’here the complaint, whether it is for gen¬ 
eral or special damage, is objected to because of 
vagueness, indefiniteness, or insufficiency, it cannot, 
if it alleges a contract and breach thereof, be as¬ 
sailed by answer, general demurrer, or motion for 
nonsuit,”* as plaintiff would at least be entitled to 
nominal damages.^ So too a party is entitled to at 
least nominal damages where a simple trespass is 
shown to have been committed against him.^ 

Where there is no allegation showing actual dam¬ 
age'^ and none authorizing punitive damages,^ only 
nominal damages are recoverable; but if the con¬ 
tract declared on itself furnishes a guide to the 
measure of damages, failure to allege actual or sub- 


94. Ky.—Jefferson County v* Pohl- 
man, 49 S.W.2d 344, 243 Ky. 556. 

95. Ind.—Schmoe v. Cotton, 79 N.E. 
184, 167 Ind. 364—Vandalia R. Co. 
V. Yeager, 110 N.E. 230, 60 Ind. 
App. 11S. 

—Brinberg v. Oliver Typewriter 
Co., 161 N.T.S. 226, 174 App.Div. 
511—De Lisle v. Hunt, 36 Hun 
620. 

17 C.J. p 1000 note 63. 

Continninsr nuisance 
Where a complaint for nuisance 
set up a continuing offense, and be¬ 
fore trial a supplemental complaint 
was filed, as authorized by Burns 
St.Annot.l908 § 408, showing the 

continuance of the nuisance up to 
the filing thereof, the court proper¬ 
ly permitted a recovery of damages 
sustained up to the time of filing 
such supplemental complaint.—^Ni¬ 
agara Oil Co. V- Jackson, 91 K.E. 
825, 48 Ind.App. 238, 

SB, Ind.—Schmoe v. Cotton, 79 N. 
E. 1S4, 167 Ind. 364—Vandalia R. 
Co. V. Yeager, 110 H.E. 230, 60 Ind. 
App. IIS—Niagara Oil Co. v. Jack- 
son, 91 N.E. 825, 48 Ind.App. 238. 
N.Y.—Brinberg v. Oliver Typewriter 
Co., 161 N.Y.S. 226, 174 App.Div. 
511—De Lisle v. Hunt, 36 Hun 
620. 

Ohio.—George B. Scrambling Co. v. 
Tennant Drug Co., 158 N.E. 282, 
25 Ohio App. 197. 

laimits on rule 

Under statute requiring the court 
on lust terms in a proper case to 


allow a supplemental complaint, al¬ 
leging facts ©ccurring after the 
former pleading, or of which plain¬ 
tiff was ignorant when it was made, 
the court has no power in an action 
at law for damages to allow a sup¬ 
plemental complaint alleging acts of 
defendants for which plaintiff asks 
damages, which have occurred after 
the original complaint was served.— 
John D. Park & Sons Co. v, Hub¬ 
bard, 91 N.E. 261, 198 N.Y. 136, af¬ 
firming 119 N.Y.S. 347, 134 App.Div. 
46S. 

97. Cal.—Berry v. Bank of Bakers¬ 
field, 170 P. 415, 177 Cal. 206. 

17 C.J. p 1000 note 64. 

98- Ala,—^Womack y. McDonald, 121 
So. 57, 219 Ala. 75. 

Ga.—Elweil v. Atlanta Gas Light 
Co., 181 S.E. 599, 51 Ga. 919. 

Ky.—McGee v. Bast, 6 J.J.Marsh. 
453. 

Okl.—St. Louis & S. F. R. Co. v. Wm. 
Bondies & Co., 166 P. 179, 64 Okl. 
88 , 

Porto Rico.—^Pescay v, Fernandez, 27 
Porto Rico 469. 

W.Va.—^Harper v- Consolidated Bus 
Lines, 185 S.E. 225, 117 W.Va. 
228. 

17 C.J. p 1000 note 65. 

Contract and breach 
Petition setting out valid contract 
and breach thereof held to warrant 
at least nominal damages and is not 
subject to general demurrer. 

Tex.—Blair v. Bird, Civ,App., 20 S. 
W.2d 843. 

W.Va.—^Harper v. Consolidated Bus 
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Lines, 185 S.E. 225, 117 W.Va. 

228 . 

99. Idaho.—O. A. Olin Co. v. Lam- 
bach, 209 F. 277, 35 Idaho 767, 44 
A.L.R. 354. 

Complaint claiming no fixed 
amotmt is sufficient to support nomi¬ 
nal damages.—^Hodges & Hewlett v. 
Martin^ 101 So. 55, 211 Ala. 505. 

1- Cal.—^McCarty v- Beach, 10 Cai. 
461. 

2. N.Y.—Kienle v. Fred Gretsch 
Realty Co., 117 N.Y.S. 500, 133 
App.Biv. 391. 

3- Fla.—^Woods-Hoskins-Young Co. 
V. Dittmarr, 136 So. 710, 102 Fla. 
1000. 

4. N.J.—Cities Service Securities 
Co. V. McFarland, 159 A. 800, 10 
N.J.Misc. 577. 

17 C.J. p 1001 note 68. 

Bill of particulars protects de¬ 
fendant fully. —Cities Service Se¬ 
curities Co. V. McFarland, supra. 

5. N.J.—Cities Service Securities 
Co. V. McFarland, supra, 

17 C.J. p 1001 note 69. 

6. La.—^Davis v. Arkansas South¬ 
ern R, Co., 41 So. 587, 117 La. 
320. 

N.C.—^Harris v. Sneeden, 10 S.E. 477, 
104 N.C. 369. 

7. Ala.—McGill v. Varia, 106 So. 44, 
213 Ala. 649. 

S. Ala.—Womack v. McDonald, 121 
So. 57, 219 Ala. 75—McGill v.'Var- 
in, 106 So. 44, 213 Ala. 649. 
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stantial damages does not limit plaintiff to nominal 
damages.^ 

§131. - General or Special Damages 

a. General and special damages distin¬ 

guished 

b. General damages 

c. Special damages 

a. G-eneral and Special Damages Distingnislied 

General and special damages are distinguishable. 

In pleading damages a distinction must be made 
between such damages as are commonly designated 
general damages and those known as special dam¬ 
ages, the former being defined as such damages 
which are the natural and necessary result of the 
wrong complained of, and the latter as those dam¬ 


ages which are the natural but not necessary result 
of the wrong, see supra § 1.^^ 

An allegation of general damages for a breach 
of contract does not preclude an allegation of spe¬ 
cial damage incurred in preparing to execute the 
same.^^ 

b. G-eneral Damages 

Damages are recoverable without being specially 
pleaded. 

Where by reason of a certain wrong or from the 
breach of a contract the law would impute certain 
damages as the natural, necessary, and logical con¬ 
sequence of the acts of defendant, such damages 
need not be specifically set forth in the complaint, 
but are, upon a proper averment of such breach or 
wrong, recoverable under a claim for damages gen- 
erally-^2 A general allegation of damages will au- 


9. Pa.—Sutton v. Reed, SO Pa.Super. 
15S. 

10. “Where the results of an injury 
are natural and necessary, they are 
implied by law, and the law con¬ 
clusively charges the defendant with 
notice of them without any specific 
reference to them in the complaint, 
but, where they are special and pe¬ 
culiar to the case in hand, the de¬ 
fendant cannot know what they are 
unless they are set out in the com¬ 
plaint."—Matysewski v. Wheeler, 117 
A. 545, 546, 97 Conn. 593. 

11. D.C.—^Denison v. Lewis, 5 App. 
D.C. 328. 

Ohio.—Hill V. Anderson, 8 Ohio S. 
& C.P. 480, 6 Ohio N.P. 111. 

12 . U.S.—Prudence Co. v. Fidelity & 
Deposit Co. of Maryland, N.Y., 56 
S.Ct. 387, 297 U.S. 198, SO L.Ed. 
581, modifying, C.C.A., 77 F.2d 834, 
reversing, D.C., 7 F.Supp. 392, cer¬ 
tiorari granted 56 S.Ct. 123, 296 
U.S. 566, 80 L.Ed. 399, motion de¬ 
nied 56 S.Ct. 679, mandate amend¬ 
ed on other grounds 56 S.Ct. 935, 
298 U.S. 642, SO L.Ed. 1374—Rob¬ 
erts V. Graham, 6 Wall. 578, 18 
L.Ed. 791—Oklahoma Pub. Co. v. 
Givens, C..C.A.Okl., 67 P.2d 62. 

Ala.—Troy Laundry Mach. Co. v. 
Joyce, 157 So. 214, 215, citing Cor¬ 
pus Juris. 

Ariz.—Palmer v. Kelly, 97 P.2d 209, 
210, citing Corpus Juris. 

Cal.—Brunvold v. Johnson, App„ 
97 F.2d 489—Zvolanek v. Bodger 
Seeds, 42 F.2d 92. 5 Cal.App.2d 106 
—Mills V. San Diego Conservatory 
of Music, 191 P. 546, 47 Cal,App. 
300. 

Conn,—Matysewski v. Wheeler, 117 
A. 545, 97 Conn. 593. 

Fla.—Woods-Hoskins-Young Co. v. 
Dittmarr, 136 So. 710, 102 Fla. 
1000—Hazen v. Cobb, 117 So. 853, 
96 Fla. 151. 


Idaho.—Stoddard v. Ploeger, 247 P. 
791, 42 Idaho 688. 

Kan.—Sponable v. Thomas, 33 P.2d 
721, 139 Kan. 710—Mathews v. 

Union Central Life Ins. Co., 213 
P. 157, 113 Kan. 1. 

Mass.—^Antokol v. Barber, 143 N.E. 

350, 248 Mass. 393, 32 A.L.R. 703. 
Mo.—Globe & Rutgers Fire Ins. Co. 
of New York v. Adams, App., 230 
S.W. 345. 

Mont.—^Rickards v. Aultman & Tay¬ 
lor Machinery Co., 210 P. 82, 64 
Mont. 394. 

Neb.—^Forburger Stone Co. v. Young, 
199 N.W. 505, 112 Neb. 345. 

N.Y.—Miller v. Barber, 66 N.Y. 558 
—Grau V. John McNulty & Sons 
Holding Co., 5 N.Y.S.2d 491, 168 
Misc. 165, reversed on other 
grounds 9 N.Y.S.2d 444, 170 

Misc. 1. 

Ohio.—Sicard v. Kremer, IS N.E.2d 
250, 133 Ohio St. 291. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282—Davis v. Springer, 275 P. 
600, 128 Or, 582. 

Pa.—Leonard v. Baltimore & O. R. 

Co., 102 A. 279, 259 Pa. 51. 

Porto Rico.—^Pescay v. Fernandez, 
27 Porto Rico 469. 

S.D.—Simmons v. Leighton, 244 N. 

W. 883, 60 S.D. 524. 

Tenn.—Grace v. Curley, 3 Tenn. 
App. 1. 

Tex.—Dallas Ry. & Terminal Co. v. 
Garrison, Civ.App., 30 S.W.2d 1108, 
reversed on other grounds. Com. 
App,, 45 S.W.2d 183—Panhandle & 
S. F. Ry. Co. V. Thompson, Civ, 
App., 250 S.W. 751, 754, citing Cor¬ 
pus Juris. 

Utah.—Quermbeck v. Hanson, 75 P. 
2d 1027. 94 Utah 127—Simmons v. 
Wilkin, 16 P.2d 321, 322, 80 Utah 
362, citing Corpus Juris—^Ander¬ 
son V. Jensen, 265 P. 745, 71 Utah 
295. 

Wash.—^Houchen v. Oregon-Wash- 
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ington R. & Nav. Co., 175 P. 316, 
103 Wash. 598. 

Wis.—Birchard v. Booth, 4 Wis. 67. 
Wyo.—^Western Alfalfa Milling Co. v, 
Worthington, 233 P. 218, 220, 31 
Wyo. 82, citing Corpus Juris. 

17 C.J. p 1001 note 71. 

Issues, proof, and variance see infra 
§ 143. 

Beasons for rule 

(1) Defendant is charged with no¬ 
tice of existence of “general dam¬ 
ages" which are those necessarily 
and by implication of law resulting 
from act or default complained of, 
and must come into court prepared 
to defend in absence of any special 
pleading.—Simon v. S. S. Kresge Co., 
Mo.App., 103 S.W.2d 523. 

(2) Prom their nature general 
damages are incapable of segrega¬ 
tion into separate items.—Dorr v. 
Fike, 9 S.W.2d 318. 177 Ark. 907. 
Presumption 

(1) General damages are, on proof 
of breach of contract, implied or 
presumed by law.—Huyler's v. Ritz- 
Carlton Restaurant & Hotel Co. of 
Atlantic City, D.C.Del., 6 F.2d 404. 

(2) Such damages as naturally 
flow from a breach of contract are 
presumed to have been within the 
contemplation of the parties.—Por- 
burger Stone Co. v. Young, 199 N.W. 
505. 112 Neb. 345. 

Apportionment unnecessary 

In pleading general damages, 
pleader need only allege generally 
amount claimed for all elements of 
damage, without apportioning 
amount for separate elements of 
general damage.—Davis v. Springer, 
275 P. 600, 128 Or. 582. 

Inconvenience as an element of 
damage need not be specifically al¬ 
leged as such, it being sufficient to 
allege facts constituting right of ac¬ 
tion from which damages flow.— 



25 C.J.S. 


DA^IAGES 


I m 


thorize proof of all damages necessarily resulting * 
or which may be legally implied from the act com- : 
plained of and the fact that the pleader unnec- j 
essarily specifies items of general damages will not * 
preclude him from giving evidence of other general 
damage not specifiedd-^ 

Where it is sought to recover general damages . 
only, it is not necessary to state particular circum- i 
stances of aggravation in the declaration,al¬ 
though the rule is otherwise where it is sought to 
recover special damages, see subdivision c of this 
section. Hence, where a willful wrong is commit¬ 
ted, evidence of matters tending to aggravate the 
damages, when necessarily or legally arising from 
the act complained of, is admissible without special 
averment^® 


The fac:- up in v/nich plaintiff ndirs f. t 
ery are ah that neef; he pieadt d vhire remind rajti- 
ages are c'auntd.^* Alhgattea- ’Ah:ch art >utt- 
ciently specific to apprise df'feielint the nature 
and character of the tvidtiicc to hie expected are 
sufficient.^ ^ 

c. Special Bamages 

fl) Necessity of allegation 
(2) Sufficiency of allegations 

fl) Necessity of Allegation 

Special damages must be specially pleaded to be re¬ 
coverable. 

Only the damages which are the necessnry result 
of the acts complained of can be recovered under 
a plea of general damages. Hence, it is generally 


Critz V. Southern Bell Telephone & 
Telegraph Co., 173 So. 430, 178 Miss. 
323, denying suggestion of error 172 
So. 510, 178 Miss. 323. 

Particulars of damages need not 
be alleged, unless special damages 
are sought. 

N.T.—McGoldrick v. Taggart, 179 N. 

Y.S. 359. 

Or.—Davis v. Springer, 275 P. 600, 

128 Or. 582. 

Besult of injury in general way 
is all that is necessary m pleading 
"'general damages” which are neces¬ 
sary consequences of wrong.—Davis 
V. Springer, 275 P. 600, 128 Or. 582. 
Agreement to pay money 

(1) Damages for breach of agree¬ 
ment to pay money is fixed by con¬ 
tract itself as matter of law.—State 
V. Sizelove, 137 N.E. 616, 83 Ind.App. 
48. 

(2) Entire amount agreed on may 
be recovered in action for breach 
of contract to furnish defendant 
gymnasium privileges and physical 
instruction and training for one 
year although special damages are 
not pleaded.—Dwyer v. Cashen, '232 
Ill.App. 493. 

Under allegation of negligence 

In beauty operator's action against 
distributor for damages resulting 
from use of hair dye, evidence con¬ 
cerning beauty operator’s damages, 
including pain, mental anguish, in¬ 
ability to perform her housework or 
to carry on business of beauty oper¬ 
ator, was admissible under allega¬ 
tions of distributor’s negligence in 
distributing an inherently dangerous 
hair dye.—Sicard v. Kremer, 13 IS'.B- 
2d 250, 133 Ohio St. 291. 

Absence of special damage 

Breach of contract gives a right 
of action whether special damages 
be alleged or not, and therefore ex¬ 
cluding from the declaration all 
averments of special damages will 

25 48 


not warrant court in dismissing the 
action.—tVhatley v. J. J. Cohen & 
Co., 101 S.E. 310. 24 Ga.App. 514. 

Xioss of use of automobile not con¬ 
sidered as special damages.—Antokol 
V. Barber, 143 X.E. 350, 248 Mass. 
393. 32 A.L.R. 703. 

Value of property as standard 

In action for any tortious act or 
omission involving injury to or loss 
of property, law infers injury meas¬ 
ured by value of property', and in¬ 
jured party may recover that stand¬ 
ard under general averment of dam¬ 
age.—^Kilbourne v. McAllister, 65 P. 
2d 516, 179 Okl. 267. 

13. Cal.—^Armstrong v. Adams, 2S3 
P. 871, 102 Cal.App. 677—Olds & 
Stoller V. Seifert, 254 P. 289, SI 
Cal.App. 423. 

Mass.—^Antokol v. Barber, 143 N.E. 

350, 248 Mass. 393, 32 A.D.R. 7t>3. 
Pa.—Parsons Trading Co. v- Dohan, 
167 A. 310. 312 Pa. 464. 

17 C.J. p 1002 note 72. 

Value of repairs 

Evidence of value of repairs to 
damaged automobile is admissible, 
without allegation of value before 
and after accident.—Olds & Stoller 
V. Seifert, 254 P. 289, 81 Cal.App. 
423. 

14. Vt.—Hutchinson v. Granger, 13 
Vt. 386. 

17 C.J. p 1002 note 73. 

Absence of objection 

That some of items forming basis 
of recovery, in action for loss by 
fire, were not included in itemized 
statement in petition, held not er¬ 
ror, where no objection was made to 
evidence thereon, and petition stated 
that fuller itemization could not be 
made.—Black v. Nabarrette, Tex.Civ. 
App., 281 S.W. 1087. 

15. Conn.—Brzezinski v. Tierney, 22 
A. 486, 60 Conn. 55. 

17 C.J. p 1002 note 75. 

I ‘‘Pacts in aggravation of damages 
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partake not only of an evidentiary 
but of an elementary nature. Thesr 
characteristics as an element of 
j damages make it proper to allege 
I them in the complaint. As they 
I are likewise evidentiary, it is not 
essential that they should be alleged, 
but they may, nevertheless, be in¬ 
troduced as testimony to support 
other allegations, in a proper case. 
The only effect of alleging them Is 
to give notice to the adverse party 
that they will be relied upon, and 
he certainly has no just ground of 
complaint, that he is appmsed of 
this fact.”—Gadsen v. Catawba Wa¬ 
ter Power Co., 71 S.C. 340, 345, 51 
S.E. 121. 

16 . N.C.—Conrad v. Shuford, 94 S. 
E. 424, 174 X.C. 719. 

17 C.J. p 1002 note 77. 

Issues, proof, and variance see in¬ 
fra § 143. 

17 . Ark.—Coca-Cola Bottling Co. of 
Arkansas v. Cordell, 76 S.W.2d 307, 
1S9 Ark. 1132—Door v, Fike, 9 S.W. 
2d SIS, 177 Ark. 907. 

18 . Ala.—Townley v. Thornton, 11S 
So. 230, 23 Ala,App. 59S. 

Injury to property 

Allegation that collision "broke, 
bent, injured or damaged the door, 
axle, body, running board, fenders 
and other parts” to automobile, held 
sufficiently specific to authorize re¬ 
covery for damage to gear and 
transmission.—Townley v. Thornton, 
supra. 

19 . Mo.—Parkell v. Fitzponter, 256 
S.W. 239, 301 Mo. 217, 29 A.L.R. 
1305. 

Breach of contract 

Only the usual or ordinary dam¬ 
ages from breach of contract are 
recoverable under a general aver¬ 
ment.—Taylor v. Capp» 121 N.E. S7, 
58 Ind.App. 593, * 
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held that special damages, which are the natural but jury,20 must be particularly averred in the com- 
not necessary result of the wrongful acts or in- plaint to warrant proof of or recovery therefor,2i 


2Clw Gal.—Brunvold v. Johnson, 
App., 97 P.2d 4S9—San Mateo 
County V. Christen, 71 P.2d 8S, 22 
CaLApp.2d 375. 

Conn.—Ralph N. Elakeslee Co, v. 
Rig- 0 , 109 A. 173, 94 Conn. 4S1. 

^ Mo.—State ex rel. Grisham v. Allen. 
124 S.\T.2d 1080, 344 Mo. 66. Quash¬ 
ing opinion Grisham v. Freewald, 
95 S.W.2d 349, 230 Mo.App. 120,3, 
mandate conformed to 130 S.vr.2d 
653—Hihler v. Kansas City Rys. 
Co., 237 S.W. 1014, 2S2 Mo. 14— 
McMahon v. Kansas City Rys. Co., 
233 S.IV. 64—Simon v. S. S. Kresge 
Co., App., 103 S.W.2d 523—McCann 
V. United Rys. Co. of St, Louis, 
App., 249 S.W. 156. 

Mont.—Sankey v. Chicago, M. & St. 
P. Hy. Co., 198 P. 544, 60 Mont 
242. 

Nev.—Brockbank v. Reorganized Sil¬ 
ver King Divide Mining Co., 237 
P. 377, 49 Nev. SO. 

OkL—First Nat. Bank v. Cox, 198 P. 
579, 82 Okl. 129. 

Utah.—Quermbeck v. Hanson, 75 P. 
2d 1027, 94 Utah 127—^Anderson v. 
Jensen, 265 P. 745, 71 Utah 295. 

21. U.S. —Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.N.C., 99 
P.2d 190, 198, citing Corpus Jiiris 
—Huyler’s v. Ritz-Carlton Res¬ 
taurant & Hotel Co. of Atlantic 
City, D.C.Del., 6 P.2d 404. 

Ala.—Blankenship v. Lanier, 101 So. 
763, 212 Ala. 60—Tennessee Coal, 
Iron & R. Co. v. Wilhite, 100 So. 
135, 211 Ala. 195—Columbia Mo¬ 
tors Co. v. Williams, 96 So. 900, 
209 Aia. 640—Bhrst Nat. Bank v. 
Stewart, 85 So. 529. 204 Ala. 199— 
Mobile Light & R. Co. v. Fuller, 92 
So. 89, 18 Ala.App. 301—^Alabama 
Great Southern R. Co. v. Killian, 
82 So. 572, 17 Ala.App. 124, 

Ariz.—Palmer v. Kelly, 97 P.2d 209. 
210, 54 Ariz. 466, citing Corpus 
Juris—White River Sheep Co, v. 
Barkley, 28S P. 1029, 37 Ariz. 49. 
Cal.—Drinkhouse v. Van Ness, 260 
F. 869, 202 Cal. 359—Bruiivold v. 
Johnson, 97 p.2(i 489, 36 Oal.App. 
2d 22G—San Mateo County v. 
Christen, 71 P.2d 88, 22 Oal.App.2d 
375—2volanek v. Bodger Seeds, 42 
F.2d 92. 5 Cal.App.2d 106—Set- 
suko Nitta v. Haslam, 33 P.2d 678, 
138 Cal.App. 736—^I>eibler v. 
Wright. 6 P.2d 344, li9 Cal.App. 
277—Skaggs v. Wiiey, 202 P, 132, 
108 Cal.App. 429. 

Colo.—Seeing Denver Co. v. Morgan, 
185 P. 339, 66 Coio, 565—Hunter v. 
Quaintance, 16S P- 91S, 69 Colo. 
28. 

Conn.—Baldwin v. Robertson, 172 A. 
S59, S60, 118 Conn. 431. citing 

Corpus ^uris—Milardo v. Branci- 
forie, 145 A. 573, 109 Conn. 693— 


Matysewski v. Wheeler. 117 A. 545, 
97 Conn. 593. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519, 520, 7 W.W.Harr. 62, 
citing Corpus Juris—Quaker Metal 
Co. V. Standard Tank Car Co., 123 
A. 131, 2 W.W.Harr. 350. 

Fla.—International Shoe Co. v. Hew¬ 
itt, 167 So. 7, 123 Fla. 587—Mans¬ 
field V. Brigham, 107 So. 336, 91 
Fla. 109. 

Idaho.—Stoddard v. Ploeger, 247 P. 
791, 42 Idaho 688—Gifford v. Goi- 
tia, 245 P. 933, 42 Idaho 408—Less- 
man v. Anschustigui, 215 P. 460, 
37 Idaho 127—^Kirk v. Madareita, 
184 F. 225, 32 Idaho 403. 

Iowa.—Baird v. Minneapolis & St. 
L. B. Co., 243 N.W. 515, 214 Iowa 
611—^Wright V. Norris, 187 N.W. 
482, 193 Iowa 757. 

Ky.—Galliaer v. Southern Harlan 
Coal Co., 57 S.W.2d 645, 247 Ky. 
752—^Augustus V. Goodrum, 6 S.W. 
2d 703, 224 Ky. 55S—Louisville & 
N. R. Co. V. Horton, 219 S.W. 1084, 
1S7 Ky. 617—Pepper v. Twyman, 

5 Ky.Law Rep. 426. 

Mass.—Lynch v. Lyons, 20 N.E.2d 
953—Antokol v. Barber, 143 N.E. 
350. 248 Mass. 393, 32 A.L.R. 703. ^ 
Minn.—Smith v. Altier, 238 N.W. 
479, 184 Minn. 299. 

kMo.—Hibler v. Kansas City Rys. Co., 
237 S.W. 1014, 292 Mo. 14—W. C. 

I Hardesty Co. v. Schaefer, App., 
139 S.W,2d 1031, 1035, quoting 

I Corpus Juris—Simon v. S. S. 
Kresge Co., App., 103 S.W.2d 523 
—McMahon v. Kansas City Rys. 
Co., 233 S.W. 64—Globe & Rutgers 
; Fire Ins. Co. c£ New York v. 

Adams, App., 230 S.W. 345. 

I Mont.—Solberg v. Sunburst Oil & 

1 Gas Co., 235 P. 761, 73 Mont. 94 
—Rickards v. Aultman & Taylor 
Machinery Co., 210 P. 82, 64 Mont. 
394—Sankey v. Chicago, M. & St. 
P. Ry. Co., 198 F. 544, 60 Mont. 
242. 

Nev.—^Brockbank v. Reorganized Sil¬ 
ver King Divide Mining Co., 237 
P. 377, 49 Nev. 80—Schultz v. Mex¬ 
ican Dam & Ditch Co., 224 P. 804, 
47 Nev. 453. 

N.H.—Gove v. Watson, 61 N.H. 136. 
N.Y.—^Hunt V. Engels Tractor Co., 
261 N.Y.S. 837, 238 App.Div. 758 
—Standard Oil Co. of New York v. 
Central Dredging Co.. 233 N.Y.S. 
279, 225 App.Div. 407, affirmed 170 
N.E. 137, 252 N.Y. 545—Squier v. 
Gould, 14 Wend. 159. 

Okl.—First Nat. Bank v. Cox, 198 P. 
579, 82 Okl. 129—^Kennedy v. Van 
Horn, 186 P. 483, 77 Okl. 100. 

Or.—Smith v. Pallay, 279 P. 279, 130 
Or. 282. 

2^3..—Parsons Trading Co. v. Dohan, 
167 A. 310, 312 Pa. 464—Bollinger 
V. Greenaway, 3 Pa.Dist. & Co. 312, 
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36 York Leg.Rec. 109, 38 Lanc.L. 
Rev, oSS, 19 North.Co. 128, affirmed 
83 Pa.Super. 217. 

S.D.—Simmons v. Leighton, 244 N. 

TV. 883, 60 S.D. 524. 

Tenn.—Grace v. Curley, 3 Tenn. 
App. 1. 

Tex.—John E. Morriss Co, v. O’Neal, 
Civ.App., 109 S.W.2d 1156—Cisco 
& N. E. R. Co. v. Ricks, Civ.App., 
33 S.W.2d 878—Albaugh-Wright 
Lumber Co. v. Henderson, Civ. 
App., 33 S.W.2d 228—West Texas 
Utilities Co. v. Nunnally, Civ.App., 
10 S.W.2d 391—Southwestern 
Cooperage Co. v. Kivlen, Civ.App., 
266 S.W. 826. 

Utah.—Quermbeck v. Hanson, 75 P. 
2d 1027, 94 Utah 127—Simmons v. 
Wilkin, 15 P.2d 321, 80 Utah 362 
—^Anderson v. Jensen, 265 P. 745, 
71 Utah 295—Dolinsky v. Wil¬ 
liams, 189 P. 873, 56 Utah 186. 

Va.—Greer v. Doriot, 120 S.E. 291, 
137 Va. 589. 

W.Va.—Morrison v. Allen, 145 S.E. 

277, 106 W.Va. 224. 

17 C.J. p 1002 note 78. 

“Whether damages are general or 
special may, as to the right of re¬ 
covery, be affected by the aver¬ 
ments.”—^Klatz V. Pfeffer, 164 N.E. 
224, 228, 333 Ill. 90. 

Reason for rule 

(1) The obvious purpose of this 
familiar rule is to give defendant 
fair notice of the damage plaintiff 
will claim.—Matysewski v. Wheeler, 
117 A. 545, 97 Conn. 593. 

(2) Special damages must ordi¬ 
narily be specially pleaded in order 
that defendant may not be taken 
by surprise. 

U.S.—Coca-Cola Bottling Co. of 
Henderson v. Munn, C.C.A.N.C., 99 
P.2d 190. 

Cal.—San Mateo County v. Christen, 
71 P.2d 88, 22 Cal.App.2d 375— 
Deibler v. Wright, 6 P.2d 344, 119 
Cal.App. 277. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519, 7 W.W.Harr. 62. 

Mo.—Simon v. S. S. Kresge Co., 
App.. 103 S.W.2d 523. 

17 C.J, p 1002 note 78 [a]. 

Special damages include 

(1) Costs of cleaning out ditch¬ 
es on plaintiff's land that had be¬ 
come clogged by overflow of surface 
water from filling of ditches on 
defendant's land.—Alabama Great 
Southern R. Co. v. Killian, 82 So. 
572, 17 Ala. App. 124. 

(2) Damages, other than lost in¬ 
terest, through deprivation of use of 
corporation stock assigned to plain¬ 
tiff.—National City Finance Co. v. 
Lynch, 271 P, 540, 94 CaLApp. 557. 

(3) Damages for destruction of 
greenhouses and plants by erection 
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except where such damages are conchisivel'e ure- 
siimed from the facts stated .22 Th^s is true wht-Ji- 
er they result from tort^^ or breach of contra::,-^ 
and the rule applies in equity as well at iaw.““ 
It follows that any attempt to introduce evi lence of 
such damages under a general averment of damag¬ 
es is a fatal variance between the pleadings and 
proof, and is therefore not permissible,-® rdthuugh 
proof of special injuries not alleged is often com¬ 
petent for the purpose of showing the extent of the 
injuries, and not as an item of damages.-'^ 

An omission to plead special damages cannot be 
supplied by statements in a bill of particulars.-S 


The rub. or MaTnIard !w which .-prciid ^!an;[lge^ 

, kTi to b,* not plvadU'.d 

M nfcr:: ui .ovyr n Wdoju plain¬ 

tiff should, rddigi fact-, by uaj of nggravettion to in- 
crea-e tnc drim'’. 

( 2 ) Sttlhcienmc oif .\I!‘'‘anatio!is 

Special! dan^ages must be so pleaded as to advise the 
defendant of what he may expect to meet at the trIaL 

; In pleadiing special all of the essential 

I edementh ntces-ary Uj be proved to e^taM:sh such 
1 damages rr/.i-t be set aiel must !>e so plead- 


of house encroaching on plaintiffs’ 
land.—Milardo v. Branci forte, 145 A. 
573, 109 Conn. 693. 

(4) Loss of use of automobile 
damaged. 

Ariz.—Stephens v. Foster, 51 P.2d 
248, 46 Ariz. 391. 

N.T.—Jennings v. Piwmski, 241 N.Y. 

S. 349, 136 Misc. 447. 

42 C.J. p 1295 note 57. 

<5) Other cases see 17 C.J. p 1002 
note 78 [b]. 

Defendant’s damages 

Where the affidavit of defense did 
not allege the facts showing special 
damage to defendant from plaintiff’s 
acts, such damage could not be re¬ 
covered.—Dissette v. Dost, 280 F. 
455, 51 App.D.C. 381. 

Allegations improperly stricken 
Where complaint was based on a 
single trespass ousting plaintiff from 
land and alleged damages to live 
stock, other personal property, ex¬ 
pense of moving, mesne profits, 
etc., in addition to general damage 
clause, expunging the special dam¬ 
ages pleaded was error.—Gomez v. 
Reed, 174 P. 658, 178 Cal. 759. 
Complaint demurrable 

General allegation of damages, set-' 
ting out facts constituting natural 
but not necessary result of injury, 
makes declarations bad on demurrer. 
—IMorrison v. Allen, 145 S.E. 277, 
108 W.Va. 224. 

Waiver 

Under Code Civ.Proc. § 999, it is 
too late after verdict to raise the 
question that the special damages 
are not properly pleaded, after such 
damages have been established on 
the trial, where facts are pleaded 
sufficierrt to apprise the opposite par¬ 
ty that loss of profits will be 
claimed, and no specific objection is 
made during the course of the trial 
that such loss of profits is not suffi¬ 
ciently pleaded, although all the es¬ 
sential elements of such loss of 
profits are not pleaded.—Foster v. 
De Paolo, 188 N.T.S. 746. 194 N.Y.S. 
934. 


198 P. 579, 82 Okl. 129—K-nne«2r v. | Ind.—.Str.tH v. 137 N.E. 616, 

Van Horn, l>r, p. 77 OkL l'“\ | S3 liid.App. lU 

23. Conn.—Milardo v. ' 25. Ala.—v, Arm.^ 69 

115 A. 573, 109 Conn. 693—Maty- ; Ala. 313. 


sewski V. Wheeler, 117 A. 515, 137 
Conn. 593. 

Del.—Braderman v. BaUimore & P. 
R. Co., 134 A. 56. 3 W.W.Harr. 
206. 

Okl.—Kilbourne v. McAllister, f>5 P. 

2d 516, 179 Okl. 267. 

W.Va.—Morrison v. Allen, 145 S.E. 

277, 106 W.Va. 224. 

17 C.J. p 100} note 79. 

Save where a tort is committe^d 
maliciously, willfully, or wantonly, 
allegation and proof of special dam¬ 
ages is necessary to sustain recov¬ 
ery thereof.—First Nat. Bank v. 
Stewart, 85 So. 529, 204 Ala. 199. 

Special damages include repairs to 
automobile involved in accident.—Al- 
baugh-Wright Lumber Co. v. Hen¬ 
derson, Tex.Civ.App., 33 S.W,2d 22S. 

24. Cal.—Cohn v. Bessemer Gas En¬ 
gine Co., 186 P. 200, 44 Cal.App. 
85. 

Ind.—Taylor v. Capp, 121 N.E. 37, 6S 
Ind.App. 593. 

Mo.—^W. C. Hardesty Co. v. Schaefer, 
App., 139 S.W.2d 1031, 1035, quot¬ 
ing Corpus Juris. 

N.Y.—Orester v. Dayton Rubber MfS". 
Co., 126 N.E. 510, 228 N.Y. 134, 
reversing 176 N.Y.S. 914, 188 App- 
Div. 949—Standard Oil Co. of New 
York V. Central Dredging Co., 233 
N.Y.S. 279, 225 App.Div. 407, af¬ 
firmed 170 N.E. 137, 252 N.Y. 545 
—^Neverfail Lighter Co. v. Blum, 
194 N.Y.S. 24, 201 App.Div. 153. 
S.C.—Walker v. Quinn, 133 S.B. 444, 
134 S.C. 510- 

Tex.—Cisco & N. E. R. Co. v. Ricks, 
Civ-App., 33 S.W.2d 878. 

17 C.J. p 1004 note SO. 

Agreemeut to loan money 

There is no liability for breach 
of agreement to loan money, without 
pleading and proving special dam¬ 
ages.—All-American Securities Co. 
V. Foundation Co., 208 N.Y.S. 328, 
211 App.Div. 684. 

Agreement other than to pay money 


23. Del.—v. Delaware Bus 
Co., 1*4 A. 519. 7 W.W.Hirr. 62— 
Bradenoan r** 4: F. R. 

Co., 131 A, 56, W.W.Harr. 206. 
Pla.—Man&d'Jd v. BngLair., 1»)7 So. 
336, 91 Fla. Din. 

Ill.—V. Eastern Illinois Ctility 
Co., 222 11 LAPP. 44x 
Ky.—Louisvjll** & X. R. Co. v, Hor¬ 
ton. 219 S.W. 10^4, 11.7 Ky. 617. 
Mo,—W. C, Hirdesty <’’o. v. Seliaefer, 
App., 139 S.W.2d 1031, 1035, quot¬ 
ing Corpus Juris, 

Or.—Smith v. Fallay, 279 P. 279, 130 
Or. 282. 

Pa.—Parsons Trading Co. v. Dohan, 
167 A. 310, 312 Pa. 464. 

17 C.J. p 1004 note 82. 

Issues, proof/ and variance see in¬ 
fra I 143. 

27. Ga.—Southern Bell Tel. Co. v. 
Lynch, 20 S.E. 500, 95 Ga. 529. 

17 C.J. p 1004 note S3. 

28 . N.Y.—Topllta V. King Bridge 
Co., 46 N.Y.S. 418, 20 Misc. 576. 

29. U.S.—Huyler’s v. Ritz-Carlton 
Restaurant & Hotel Co. of Atlan¬ 
tic City, D.C.Del., 9 F.2d 148. 

30. N.C. — Barron v. Cain, 4 S.E.2d 
61S. 216 N.C. 2S2. 

31. N.Y.—Foster v. De Paolo, 18S 
N.Y.S. 746, affirmed 194 N.Y.S. 934. 

Knowledge of special circumstances 

(1) Special damages from breach 

of contract cannot be recovered, 
without allegations and preof that 
defendants knew of special circum¬ 
stances producing such damages.-— 
Cisco & N, E. R. Co. v. Ricks, Tex. 
Civ.App., 33 S.W.2d 87S—Garner v. 
Crawford, Tex.Civ.App., 22 S.'W.2d 

975, error dismissed—IVest Texas 
Utilities Co. v. Nunnally, Tex.Civ. 
App., 10 S.W.2d 391—Gilley v. Pen¬ 
nington, Tex.Giv.App., 241 S.W. 202. 

(2) To recover special damages for 
breach of contract, plaintiff must 
state that at date of contract de¬ 
fendant had notice of the special 
conditions rendering such damages 
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ed as to advise defendant of what lie ma\^ expect to 
meet at the triaL^- The facts showing how the spe¬ 
cial damages claimed arose must be stated,al¬ 
though it is not required that evidence be pleaded.'"'^ 
The obvious purpose of the pleader to allege special 
damages will nor be controlled by an informality 
in stating the items constituting such damages.^^ 
As a general rule where the allegations of special 
damages are deSnite enough to apprise the adverse 
party fully of the probable evidence which will be 
introduced by plaintiff and to enable him to prepare 
his defense, they ivill be deemed sufficient.36 

Special damages when properly pleaded may be 


recovered, although the prayer for relief is gener- 
alA7 

In some jurisdictions in pleading special damages 
it is necessary to aver the amount thereof specifi¬ 
cally. 

§ 132. - Liquidated Damages 

Pleading actual damages is unnecessary in action to 
enfofree provision for liquidated damages. 

In an action to recover liquidated damages pro¬ 
vided for in a contract, it is sufficient to show a 
breach of the contract by defendant without plead¬ 
ing and proving a specific injury or actual damag- 
es.^^ It is obvious that in such cases the contract 


tlie natural and probable result of 
the breach —Atchison, T. & S. P. Ry. 
Co. V. Butler, 93 S.W.2d 143, 127 
Tex. 154, dismissing- certiorari, Civ. 
App., 89 S.W.2d 791. 

Cause of injury 

<1) Declaration must show that 
special damages resulted wholly and 
exclusively from injury complained 
of and not from wrongful act of 
plaintiff’s customers and general 
public remotely induced thereby.— 
Ohio-West Virginia Co. v. Chesa¬ 
peake & O. Ry. Co., 124 S.E. 587, 97 
W.Va. 61, 38 A.L.R. 1439. 

(2) In an action for negligently 
releasing plaintiff’s cattle from rail¬ 
road stock pens, allegations of loss 
in market value by reason of ex¬ 
citement, running, and driving in re¬ 
turning the cattle to plaintiff’s stable 
held subject to special demurrer be¬ 
cause not showing that defendant 
was responsible for the excitement 
and running, or how the alleged de¬ 
preciation was caused, or to which 
animals,—Montezuma Live Stock Co. 
V. Dover, 111 S.E. 441, 28 Ga.App. 
392. 

32. Del.—Bullitt V. Delaware Bus 
Co., 180 A. 519, 7 W.W.Harr. 62. 

17 G.J. p 1004 note 86. 

Clear and concise sta-feement 
Pa,—Greenzweig v. Fritz, 7 Schuyl¬ 
kill Reg. 29. 

33. Cal.—McCready v. Bullis, 210 P- 
638, 59 Cal.App. 286. 

D.C.~Dissette v. Dost, 2S0 P. 455, 51 
App.D.C. 381. 

17 C.J. p 1005 note 87. 

Pacts on which damages predicated 
Del.—Quaker Metal Co. v. Standard 
Tank Car Co., 123 A. 131, 2 W.W. 
Harr. 350. 

Damages of recoverable character 
(1) To recover special damages 
pleader must plead facts showing 
damages of character for which rem¬ 
edy is provided-—Hamberger-Polhe- 
mus Co. V, Hind, Rolph & Co., 254 
P. 615, 81 Cal.App. 624. 

(2) Recovery may be had for dam¬ 
ages not covered by the general lia¬ 


bility for breach of contract where 
facts are specifically pleaded show¬ 
ing that the injury was one reason¬ 
ably within the contemplation of the 
parties, and that the conditions like¬ 
ly to result in the special injury 
complained of were brought to de¬ 
fendant’s attention at time contract 
was made.—Cohn v. Bessemer Gas 
Engine Co., 186 P. 200, 44 Cal.App. 
So. 

Greneralities insufficient 

If special damages are sought to 
be obtained, the facts relating there¬ 
to should be stated in the petition, 
instead of glittering generalities, as 
the issues required to be stated in 
the petition cannot be enlarged by 
either the evidence or instructions.— 
Walquist v. Kansas City Rys. Co., 
237 S.W. 493, 292 Mo, 34-—W. C. 
Hardesty Co- v. Schaefer, Mo.App., 
139 S.W.2d 1031. 

34. D.C.—Dissette v. Dost, 280 F. 
455, 51 App.D.C. 381. 

17 C.J. p 1005 note 88. 

35. Ala.—Snedecor v. Pope, 39 So. 
318, 143 Ala. 275. 

N.H.—Burnside v. Grand Trunk R. 
Co., 47 N.H. 554, 93 Am.D. 474. 

36. Conn.—Baldwin v. Robertson, 
172 A. 859, 860, 118 Conn. 431, cit¬ 
ing Corpus Juris—Matysewski v. 
Wheeler, 117 A. 545, 97 Conn. 593, 

17 C.J. p 1004 note 86. 

Facts on which predicated 

Special damages sufficiently plead¬ 
ed, if facts pleaded show notice to 
defendant of facts on which predi¬ 
cated.—^Huyler's v- Ritz-Carlton Res¬ 
taurant & Hotel Co. of Atlantic City, 
D.C.DeL, 9 F.2d 148. 

Necessary elements 
A necessary element of pleading 
and proof of special damages from 
breach of contract is knowledge of 
or notice to the person charged 
with breach of the special circum- | 
stances giving rise to ii,ach damages. 
—Huyler's v. Ritz-Carlton Restau¬ 
rant & Hotel Co. of Atlantic City, 
D.C.Del., 6 F.2d 404. I 
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Itemization 

(1) A complaint should itemize 
the damages to the extent at least 
that the opposite party be notified 
of the substantial particulars.—Fon¬ 
taine V. Baxley, 17 S.E. 1015, 90 Ga. 

I 416. 

(2) Where it does not do so, al¬ 
though it might be sufficient on a 
general demurrer, it is insufficient 
as against a special demurrer.—Sed- 
berry v. Verplanck, Tex.Civ.App., 31 
S.W. 242. 

Allegations sufficient 
Or,—Moore v. Shell Oil Co., 6 P.2d 
216, 139 Or. 72. 

37. Neb.—Everton v. Esgate, 38 N. 
W. 794, 24 Neb. 235. 

N.D.—Nokken v. Avery Mfg. Co., 92 
N.W. 487. 11 N.D. 399. 

38. Ky.—Montgomery v. Glasscock, 

121 S.W. 668—Lexington R. Co. v. 
Britton, 114 S.W. 295, 130 Ky. 

676. 

39. Ill.—Weiss V. U. S. Fidelity & 
Guaranty Co., 132 N.E. 749, 300 
Ill. 11, reversing 218 Ill.App. 640. 

Iowa.—Pace v. Zellmer, 186 N.W. 
420, 194 Iowa 516. 

Tex.—Ferguson v. Ferguson, Civ, 
App., 110 S.W.2d 1016, 1019, citing 
Corpus Juris. 

17 C.J. p 1005 note 92. 

Complaint sufficient 

In action for liquidated damages 
for refusal to abide by terms of arbi¬ 
tration award, petition alleging a 
written agreement to submit con¬ 
troversies to arbitration, the award, 
the failure of defendant to abide 
thereby, and the amount of dam¬ 
ages expressly stipulated as liqui¬ 
dated damages, prima facie stated 
cause of action for liquidated dam¬ 
ages.—Ferguson v. Ferguson, Tex. 
Civ.App., 110 S.W.2d 1016. 

Putting in default 

A pleading containing a demand 
for liquidated damages shows no 
cause of action in the absence of an 
averment that the debtor is in de¬ 
fault by the act of the creditor, by 
the terms of the contract, or by op- 
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must be declared on specially,4^^ and a breach cad- ■ 
iiig for the application of the measure of daniage> i 
which the pleader invokes must be stated.'^'- ^Jn | 
some jurisdictions, however, it is not necessary that ' 
the statement of damages disclose whether olaintiff ■ 
intends to seek actual or liquidated damages. »- 

-Am allegation of demand and refusal of pavment ; 
is not necessary' where the obligation to pav be- I 
comes absolute on breach of the contract.^- ft has | 
been held, however, that there must be an allegation ’ 
of nonpayment,44 although, as will be seen in § 141 ^ 
infra, if there is an allegation of nonpayment, the ! 
defense of payment must be affirmatively pleaded, j 

Under a statutory provision that contractual stip¬ 
ulations for liquidated damages are void, excep^t in 
cases in wffiich it would be impracticable or extreme¬ 
ly difficult to fix the actual damages, a complaint 
seeking to recover liquidated damages must allege 
facts bringing the case within the exception.45 

In jurisdictions where penalty provisions are il- 
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plaintiff mirnt a1h*ge ami fjrovt* thi actuaiiy 

resulting from the breach and nnt merely cLami the 
specific sum fixed in the contract.4'^ 

§ 133, - Exemplary Damages 

Exemplary damages need not be specially pleaded or 
demanded as such, it being suffjcient t:iat the facts al¬ 
leged justify an award of such damages. 

Ordinarily’, where the pleading is framed strictly 


eration of law.—Godchaux v. Hyde, 
52 So. 269, 126 La 1S7. 

40. La.—Woodlief v. Logan, 26 So. 
627, 51 La.Ann. 1935. 

17 C.J. P 1005 note 93. 

41. Or.—Rainier v. Masters, 154 P. 
426, 155 P. 1197, 79 Or. 534. 

Breacli shown 

In action to recover liquidated 
damages for defendant’s refusal to 
abide by terms of arbitration award, 
allegations that all matters under¬ 
taken by arbitration board were 
executed, that defendant refused to 
abide by terms of award, and that 
plaintilf was thereby entitled to 
liquidated damages, did not show 
that plaintiff had elected to take 
property awarded him by board in 
place of liquidated damages.—Fergu¬ 
son V. Ferguson, Tex.Civ.App., 110 
S.W.2d 1016. 

42. N.J.—Melick v. Poster, 45 A. 
911, 64 N.J.Law 394. 

43. Tex.—McCelvy v. Bell, Civ.App., 
6 S.W.2d 390. 

44. N.Y.—Posner v. Rosenberg, 133 
N.T.S. 704, 149 App.Div. 272. 

45. U.S.—Six Companies of Califor¬ 
nia V. Joint Highway Dist. No. 13 
of California, C.C.A.CaL, 110 P-2d 
620, affirming, D.C., 24 P.Supp. 346, 
certiorari granted Six Companies 
of California v. Joint Highway 
Dist. No. 13 of State of California, 
61 S.Ct. 36, and reversed on other 
grounds 61 S.Ct. 186. 

Cal.—Robert Marsh & Co. v. Trem- 
per, 292 P. 950, 210 Cal. 572—Dyer 
Bros. Golden West Iron Works v. 
Central Iron Works, 189 P. 445, 182 
Cal. 588—Stewart v. Claudius, 65 P- 
2d 933, 19 Cal.App.2d 349—Mente & 


Co. V. Fn-sno Compress &, Ware¬ 
house Co., 298 P. 126, 113 Cal.App. 
325—Pyle v. Benjamin, 2S3 P. S72, 
102 CaL.App. 691—Glazer v. Pla:*,- 
son, 276 P. 607, 9S Cal.App. 53— 
Kelly V. McDonald, 276 P. 40 4. 98 
Cal.App. 121—Sunmaid Raisin 
Growers of California v. Paul A. 
Mosesian & Son, 265 P. 828. 90 Cal. 
App. 1—Hanlon Drydock & Ship¬ 
building Co. V. G. W. McNear, Inc., 
232 P. 1002, 70 Cal.App. 204—Mc- 
Inerney v. Mack, 166 P. 867, 34 Cal. 
App. 153—Stephens v. Daugherty, 
166 P. 375, 33 Cal.App. 733—Los 
Angeles Olive Growers’ Ass’n v. 
Pacific Surety Co., 140 P* 295, 24 
Cal.App. 95. 

Okl.—Claude Neon Federal Co. of 
Chicago, Ill., V. Larkins, 58 P 2d 
882, 177 Okl. 291. 

17 C.J. p 932 note 42 ta] (1). 

As matter of law 

Person claiming liquidated dam¬ 
ages under contract must plead and 
prove facts from w’hich court can 
say as matter of law that contract 
is valid.—Robert Marsh & Co. v. 
Tremper, 292 P. 950, 210 Cal. 572. 

Bssentlal allegations 
Complaint does not raise issue of 
liquidated damages, where there was 
no allegation that it was impractica¬ 
ble or difficult to fix actual damages, 
or that any damages resulted.—Kel¬ 
ly V. McDonald, 276 P- 404, 98 Cal. 
App. 121. 

Purchase of good will 

It is unnecessary to plead or prove 
such fact where the contract is for 
the purchase of the good will of a 
trade or business, coupled with an 
agreement that the seller should not 
engage in such business within a 
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<‘ertam time, since the damages for 
br*-"aeh of such contract are obvious¬ 
ly uncertain.—tlhafer v. Sloan, 85 F. 
162, 3 Cal.App. 335. 

Allegations sufficient 
In action to recover amount of 
damages fixed by contract prior to 
luc^ach. allegation that actual dam¬ 
ages could not he ascertained W’aw 
sufficient,—Dyer Bros. Golden West 
Iron Works v. Central Iron Works. 
189 P. 445, 1S2 Cal. 588—Hylton 

Flour Mills V. Bow’^en, IS P.2d 689, 
128 Cal.App. Til —Hanlon Drydock & 
Shipbuilding Co. v. G. W. McNear, 
Inc., 232 P. 1002, 70 Cal.App. 204. 
Prayer for damages insufficient 
Prayer for judgment in specified 
sum does not amount to allegation 
that damages were suffered, and mert? 
use of term “liquidated damages” 
does not characterize detriment as 
such,—Kelly v. McDonald, 276 P- 404, 
98 CaLApp. 121. 

46 . Ga.—Bernhardt v. Federal Terra 
Cotta Co., 101 S.E. 588, 24 Ga.App. 
635. 

See case, however, holding that bur¬ 
den is on defendant to prove stip¬ 
ulation is a penalty.—^Pace v. Zell- 
mer, 186 N.W. 420, 194 low^'a 516. 
Provision construed as peioalty 
Ga.—Bernhardt v. Federal Terra Cot¬ 
ta Co., 101 S.R 5SS, 24 Ga.App. 
635. 

47. Ala.—Cortner v. Anderson, Clay¬ 
ton & Co., 144 So, 443, 225 Ala. 
575. 

48 . Fla.—Poinsettia Dairy Products 
V. Wessel Co., 166 So. 306, 123 Fla. 
120, 104 A.L.R. 216—Tibbetts Cor¬ 
ner V. Arnold, 146 So. 218, 108 Fla. 
239. 

17 C.J. p 1005 note 99. 
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on the theory of compensatory damages^ exemplary 
damages cannot be recovered,and on the other 
hand, in those jurisdictions where exemplary dam¬ 
ages can be recovered only when actual damages 
are shown, see supra § 118, a complaint failing to 
allege damages of the latter kind,^^ or clearly neg¬ 
ativing the right to such damages, fails to state 
a cause of action for exemplary damages. 

Apart from the foregoing, exemplary or punitive 1 


damages need not be specially pleaded or demanded 
by that name in the declaration.^^ It is necessary, 
as well as sufficient, that the facts or elements jus¬ 
tifying a recovery of such damages be pleaded.^^ 
Hence, although no express allegation of malice is 
necessary,nor any specific form of allegation re¬ 
quired,the complaint must allege acts or circum¬ 
stances indicating that the tort was committed ei¬ 
ther fraudulently, maliciously, willfully, or wanton¬ 
ly, or showing gross negligence or oppression.^® 


49. Ind.—McCormack v. Showalter, 

55 X.B. 875, 11 Ind.App. 98, 

Mo.—v. Stewart, 31 Mo.App. 
376. 

S.C.—Furman v. A. C. Tuxbury Land 
& Timber Co., 99 S.E. Ill, 112 S. 
C. 71. 

50. Tex.—Caffall v. Bandera Tel. 
Co., Civ.App., 136 S.W. 105. 

17 C.J. p 1006 note 8. 

51. U.S.’—Young" V. Main, C.C.A.Iowa, 
72 F.2d 640. 

Iowa.—Stricklen v. Pearson Const, j 
Co,. 169 N.-W. 628, 185 Iowa 95. | 

52. U.S.—^Alexander v. Jones, D.C. i 
Okl., 29 F.Supp. 690, 692, citing! 
Corpus Jxiris. 

Ala.—Southern Building & Loan 
Ass'n V. Dinsmore, 144 So. 21, 24, 
225 Ala. 550, citing Corpus Juris. 
Alaska.—Kline v. Flannigan, 7 Alas¬ 
ka 5 < 7. I 

Cal.—Turner v. Whittel, 38 P.2d 835, | 
2 Cal.App.2d 585—Belm v. Patrick, 
293 P. 847, 109 Cal.App. 599. 

Fla.—^Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Ga.—Pollard v. Phelps, 193 S.E. 102, 

56 Ga.App. 408—Young v. Western 
& A. R. Co., 148 S.E. 414, 39 Ga. 
App. 761. 

Ill.—Martin Taneski v. St. Louis 
Merchants’ Bridge Terminal Rail¬ 
way Company, 230 Ill.App. 300- 
Mont.—TruzzoUno Food Products Co. 
V. F. W. Woolworth Co., 91 P.2d 
415, 108 Mont. 408—Thompson v. 
Shanley, 17 P.2d 1085, 1087, 93 
Mont. 235, quoting Corpus Juris. 
X.J.—Eatley v. Meyer, 154 A. 10, 9 
N.J.Misc. 918, affirmed 158 A. 411, 
10 N.J.Misc. 219. 

Pa.—Greeney v. Pennsylvania Water 
Co., 29 Pa.Super. 136—Greenzweig 
V. Fritz, 7 Schuylkill Reg- 29. 
Tenn.—^Ailen v. Melton, 99 S.W.2d 
219, 20 Tenn.App. 387—Grizzard & 
Cuzzort V. O’Neill, 15 Tenn.App. 
395—Davis v. Farris, 1 Tenn.App. 
144, 153, citing Corpus Juris. 
Utah.—Hargrave v. Leigh, 273 P. 298, 
73 Utah 178. 

17 C.J. p 1005 note 1—63 C-J. p 983 
note 68. 

ISTot special damages 
Ala.—Southern Building Loan 

Ass’n V. Dinsmore, 144 So. 21, 225 
Ala. 550. 


I ©eneral claim for damages 
j Under Oklahoma law, exemplary or 
punitive damages need not be plead- 
I ed as separate cause of action, but 
: can be recovered under general claim 
for damages where the proof war¬ 
rants.—^Alexander v. Jones, D.C.Okl., 
29 F.Supp. 690. 

53. Alaska.—Kline v. Flannigan, 7 
Alaska 577. 

Cal.—Turner v. Whittel, 38 P.2d 835, 
2 CaLApp.2d 585—Belm v. Patrick, 
293 P. 847, 109 Cal.App. 599— 

Syfert v. Solomon, 272 P. 810, 95 
Cal.App. 228. 

Hawaii,—Chin Kee v. Kaeleku Sugar 
Co., 29 Hawaii 524. 

Mont.—Thompson v. Shanley, 17 P.2d 
1085, 1087, 93 Mont. 235, quoting 
Corpus Juris. 

N.J.—Eatley v. Meyer, 154 A. 10, 9 
N.J.Misc. 918, affirmed 158 A. 411, 
10 N.J.Misc. 219. 

Pa.—Joseph v. Naylor, 101 A. 846, 
257 Pa. 561. 

Tenn.—Grizzard & Cuzzort v. O'Neill, 
15 Tenn.App. 395—Davis v. Farris, 
1 Tenn.App. 144, 158, citing Cor¬ 
pus Juris. 

Tex.—Price v. Miller, Civ.App., 112 
S.W.2d 761, error dismissed—J. M. 
Radford Grocery Co. v. Jamison, 
Civ.App., 260 S.W. 957. 

17 C.J. p 1006 note 2. 

Complaint sufficient 
Colo.—Sager v. Sisters of Mercy of 
I Colorado, 256 P. 8, 81 Colo. 498, 
56 A.L.R. 655. 

Ga.—Atlanta Hub Co. v. Jones, 171 
S.E. 470, 47 Ga.App. 778. 

54. Ill.—Prussner v. Brady, 136 Ill. 
App. 395. 

55. Idaho.—^Dwyer v. Libert, 167 P* 
651, 30 Idaho 576, Ann.Cas,1918B 
973. 

17 C.J. p 1006 note 4. 

56- Ala.—Jefferson Garage & Sales 
Co. V. Thompson, 108 So. 632, 21 
Ala.App. 369. 

Alaska.—Kline v. Flannigan, 7 Alas¬ 
ka 577. 

Cal.—Syfert v. Solomon, 272 P. 810, 
95 Cal.App. 228. 

Fla.—^Winn & Lovett Grocery Co. v. 

Archer, 171 So. 214, 126 Fla. 308. 
Hawaii.—Chin Kee v. Kaeleku Sugar 
Co., 29 Hawaii 524. 

Iowa.—Sokolowske v. Wilson, 235 N. 
W. so, 211 Iowa 1112. 
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Mont.—Truzzolino Food Products Co. 
V. F. W. Woolworth Co., 91 P.2d 
415, 108 Mont. 408—Cashin v. 

Northern Pac. Ry. Co., 28 P.2d 862, 
96 Mont. 92—Luther v. Lee, 204 
P. 365, 367, 62 Mont. 174, citing 
Corpus Juris. 

N J.—Eatley v. Meyer, 154 A. 10, 9 
N.J.Misc. 918, affirmed 158 A. 411, 
10 N.J.Misc. 219. 

Okl.—^Williams v. Baldrey, 152 P. 
814, 52 Okl. 126. 

Tenn.—Grizzard & Cuzzort v. O’Neill, 
15 Tenn.App. 395. 

17 C.J. p 1006 note 3. 

“While no particular form of plead¬ 
ing is required in a case of this char¬ 
acter, yet the complaint must allege 
either that the tort was committed 
maliciously, wilfully, or wantonly, 
or the facts surrounding the com- 
I mission of the act or acts complained 
of must be set forth with such.par¬ 
ticularity as that one or more of 
these elements may be inferred there¬ 
from, in order to justify the as¬ 
sessment of punitive damages.”— 
Thompson v. Shanley, 17 P.2d 1085, 
1087, 1088, 93 Mont. 235, quoting Cor¬ 
pus Juris. 

Express allegation unnecessary 

To recover exemplary damages, it 
IS not necessary that the petition ex¬ 
pressly allege that wrongful acts* 
were committed wantonly, recklessly, 
or maliciously, if such can be in¬ 
ferred from the facts alleged. 

Ill.—Prussner v. Brady, 136 Ill.App.. 
395, 

Kan.—Flynn v. Hollenback, 173 P- 
925, 103 Kan. 448. 

Pa.—Greenzweig v. Fritz, 7 Schuy.l- 
kill Reg. 29. 

Complaint insufficient 

Allegations that collision was 
caused by defendant’s driving on. 
wrong side of road at forty miles per- 
hour , were insufficient to warrant 
exemplary damages.—Thompson v. 
Shanley, 17 P.2d 1085, 93 Mont. 235. 

In contract case 

(1) Fraud is an essential element 
for recovery of punitive damages m 
a breach of contract case.—Bennett 
V. Dodge Bros. Corporation, 169 S. 
E. 80, 169 S.C. 389—Hall v. General 
Exchange Ins. Corporation of New 
York, 169 S.E. 78, 169 S.C. 384—17 
C.J. p 1006 note 3 [a] (1). 
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Of course, an averment that the acts were wanton¬ 
ly, willfully, and maliciously done is sufficient to 
authorize a recovery of such damages.^" 

Where a right to recover punitive damages from 
the principal arises from a ratification by him of 
the act of an agent, such ratification must be al- 
leged.^^ 

Where a meritorious cause of action for exempla¬ 
ry damages is shown b 3 ' the complaint, and a prayer 
for a designated amount as exemplary damages is 
made, a request that they be awarded “as expenses 
of bringing these proceedings’' may be treated as 
surplusage.^® 

According to the general practice, a party in ac¬ 
cordance with the allegations and evidence, if enti¬ 
tled to judgment, may recover actual damages only, 
or both actual and exemplary damages.®® It has 
been held to he the better practice to present claims 
for actual and for exemplary damages separately in 
the pleadings,®! although it is held that a failure to 
do so is not fatal,unless separate allegations are 


cxprc^^Iy requircti by 

hcmiZuticn, ft has beer. hcM that punitive clam- 
age^ from their nature canruu bt% urA ihervfs^re 

need nut hi,\ itemized in the 

§ 134. -- Statutory or Multiple Damages 

Facts bringing cause within the statute must be al- 
j leged where the damages sought are determinable or 
I augmented by reason of some statute. 

I Where damages sought to be recovered arise by 
virtue of statute, or the amount thereof is deter¬ 
mined or augmented by reason of statutory enact¬ 
ments, the complaint must allege facts sufficient to 
bring the case clearly within such statute,®^ a com¬ 
plaint alleging merely a common-law cause of ac¬ 
tion not being sufficient in such a case.®® As de¬ 
fendant should be apprised of the extent of the de¬ 
mand against him, it is the better practice, and in 
most jurisdictions necessary, that reference be made 
thereto,®'^ especially if the injured party has also 
a remedy at common law,®® ^nd if the complaint 
contains counts both at common law and under the 


(2) Where punitive damages are_ 
not recoverable in a breach of con¬ 
tract case, an allegation that maker 
''willfully, wantonly and malicious¬ 
ly stopped payment of check” given 
in payment of charges for repair of 
automobile was the equivalent of 
saying that defendant willfully, wan¬ 
tonly and maliciously breached its 
contract to pay the charges.—Minick 
V. Associates Inv. Co., 110 I'.2d 267, 
71 App.D.C. 367. 

(3) Purchaser’s petition, seeking 
damages for vendor's breach o-f 
agreement to irrigate did not au¬ 
thorize exemplary damages, where it 
does not allege independent tort.— 
Cochran v. Hall, C.C.A.Tex., 8 F,2d 
984. 

Bad. intent 

In order to recover exemplary dam¬ 
ages, the act which constituted the 
cause of action must be actuated 
by or accompanied with some evil 
intent, or must be the result of such 
gross negligence, such disregard of 
another’s rights, as is deemed equiv¬ 
alent to such intent, and, when the 
had intent is not a necessary infer¬ 
ence from the act charged, it must 
he alleged.-—Bassham v. Evans, Tex. 
Civ.App., 216 S.W. 446. 

57. Mont.—Thompson v. Shanley, 17 

P.2d 1085, 93 Mont. 235. 

Tex.—Morgan v. Steinberg, Civ.App.^ 

23 S.W.2d 527. 

17 C.J. p 1006 note 4. 

Acts oppressively done 

Under Rev.Codes § 6047, authoriz¬ 
ing punitive damages where defend¬ 
ant has‘been guilty of oppression, a 
general allegation that the acts com¬ 


plained of were done oppressively is 
sufficient to warrant recovery of such 
damages if sustained by the evidence. 
—Liuther v. Lee, 204 P. 365, 62 Mont. 
174. 

Sa U.S.—Norfolk, etc.. Tract. Co. v. 
Miller, Va,, 174 F. 607, 98 C.C.A. 
453. 

Tex.—J. M. Radford Grocery Co. v. 
Jamison, Civ.App., 260 S.W. 957. 

59. Ga.—Jacobus v. Congregation, 
etc., 33 S.E. 853, 107 Ga. 518, 73 
Am.S.R. 141. 

60. Ala.—Graham v. Werfel, 157 So. 
201, 229 Ala. 385—Davis v. Smlth- 
erman, 96 So. 208, 209 Ala. 244— 
Payne v. Smitherman, 91 So. 575, 
206 Ala. 591. 

17 C.J. p 1006 note 9. 

See, however, case holding that 
where a count is for exemplary 
damages, no judgment for actual 
damages can be rendered.—Cobb v. 
Columbia, etc., R. Co., 15 S.E. 878, 
37 S.C. 194. 

Both pttnitive and compensatory 
damages are included in an action 
for damages for personal injuries un¬ 
der wanton count.—Graham v. Wer- ; 
fel, 157 So. 201, 229 Ala. 385. i 

61. Tex.—International, etc., R. Co.' 
V. Gordon, 11 S.W. 1033, 72 Tex. 
44. 

17 C.J. p 1006 note 10. 

Pleas in reconvention 

A plea in reconvention should dis¬ 
tinguish between actual and exem¬ 
plary damages, and should present 
the two kinds of damages as sepa¬ 
rate and distinct causes of action, 
with averments respectively appro- 
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priate to each remedy.—Fechheimer 
V. Ball, 1 Tex.App.CiV.Cas. § 766. 

62. N.D.—Shoemaker v. Sonju, 108 
N.W. 42. 15 N.D. 518, 11 AnmCas. 
1173. 

17 C.J. p 1006 note 11. 

Amount claimed as punitive dam¬ 
ages need not be separately alleged 
as such.—Greeney v. Pennsylvania 
Water Co., 29 Pa.Super. 136. 

I 63- Mo.—St. Louis Clothing Co, v. 
J. D, Hail Dry-Goods Co., 56 SW. 
1112, 156 Mo. 393. 

17 C.J. p 1007 note 12. 

64, Fa.—Bollinger v. Greenaway, 36 
York Leg.Rec. 109, SS Lanc.L.Rev. 
588, 19 North Co. 12S, affirmed 83 
Pa.Super. 217. 

65- Conn.—Tillinghast v. Leppert, 
105 A. 615, 93 Conn. 247 —Dubreull 
V. Waterman, 78 A. 721, 84 Conn. 
47. 

17 C.J. p 1007 note 13. 

Statutory language STifflciesit 

Petition for double damages, sub¬ 
stantially following language of 
statute, is sufficient,—Peak v. Judd, 
Mo.App., 278 S.W. 1044. 

66. Conn.—Tillinghast v. Leppert, 
105 A. 615, 93 Conn. 247. 

Wis.—Christian v. City of New Lon¬ 
don, 290 N.W. 621. 

67- B.I.—Bell V. Providence Gas Co., 
.90 A. 743, 36 R.I. 382. 

17 C.J. p 1007 note 14. 

j 63. Me.—Palmer v. York Bank* 18 
Me. 166, 36 Am.D. 710 
17 C.J. p 1007 note 15. 
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statute, and entire damages are assessed by the 
jury the statutory augmentation cannot be al- 
lowed/^^ although if a case on such pleadings is 
tried without a jury, the court may, if it finds that 
plaintiff is so entitled, give the statutory’ damages, 
even if there has been no election of counts by 
plaintiff."^^ 

Where the complaint refers to the statute, and 
such reference is erroneous because the statute is 
inapplicable to the facts involved, the reference 
may be treated as surplusage and recovery allowed 
at common law,^^ and where the plaintiff fails to 
refer to the statute, but the complaint shows a good 
cause of action irrespective of penal provisions, he 
may in any event recover his actual damages.'^ 

Demand for double or treble damages. Ordi¬ 
narily, it is held that the double or treble damages 
sought to be recovered should be demanded in the 


declaration,'^2 although, according to some authori¬ 
ties, where circumstances are shown in which it is 
the duty of the court to award double or treble dam¬ 
ages, they should be awarded although not demand- 
edJ"^ 

§ 135. - Personal Injuries in General 

Personal injuries which are the natural and probable 
result of the injuries complained of or are reasonably 
included therein need not be set out in detail, while ef¬ 
fects which are not the material and necessary result 
of the injury complained of must be specially pleaded. 

While in actions for personal injuries the nature 
of the injuries sustained should be alleged with rea¬ 
sonable certainty so as to give defendant notice, 
where the injury is alleged, proof may be made of 
a recover}^ had for the natural and probable conse¬ 
quences thereof, although such consequences are not 
set up in detail.'^® On the other hand all effects not 


69. Mo.—Brewster v. Link, 28 Mo. 
147. 

17 C.J. P 1007 note 16. 

70. Mich.—Babbitt v. Calkins, IS N. 
W. TOO, 49 Mich. 394. 

71. Conn.—Stevens v. Kelley, 34 A- 
502, 66 Conn. 570. 

Mo.—Comings v. Hannibal & C. M. 
Ry. Co., 48 Mo. 512—Kneale v. 
Price, 21 Mo.App. 295. 

N.Y.—Starkweather v. Quigley, 7 Hun 
26. 

72. N.T.—Sprague v. Irwun, 27 How. 
Pr. 51. 

73. Conn.—Dunbar v. Jones, 87 A. 
7S7, 87 Conn. 253. 

Pa.—Royse v. May, 93 Pa. 454, 9 
Wkly.K.C. 104, 12 Lanc.Bar. 85, 28 
PittsbXeg-J. 108. 

17 C.J. p 1007 note 18. 

74. Mo.—Feedier v. Schroeder, 59 
Mo, 364. 

S^I>.__Bekker v. R. Co., 132 N.W, 797, 
28 S.D. 84. 

17 C.J. p 1007 note 19. 

75. Tenn.—Grace v. Curley, 3 Tenn.! 
App. 1. 

76. XJ.S.—Fidelity & Deposit Co. of 
Maryland v. Bardsley, C.C.A.Idaho, 
22 F.2d 603, 

Ala.—Newton v. Altman, 150 So. 698, 
700, 227 Ala. 465, citing CorptLS Ju¬ 
ris—Mobile & O. R- Co. v. Watson, 
130 So. 199, 221 Ala. 5S5—Atlantic 
Coast Line R. Co. v. Watson, 110 
So. 316, 215 Ala, 254. 

Ariz.—Jerome Verde Copper Co, v. 

Riley, 192 P. 429, 21 Ariz. 655. 

Cal.—Lagomarsmo v. Market St. Ry. 
Co., 261 P. 465, 202 Cal. 474~-Fos-; 
ter V. Hudson, 92 P.2d 959, 33 Cal. 
App.2d 705—Machado v. Harm, 297 
P. 626, 112 Cal.App. 748—Kleem v. 
Chapot, 297 P. 574, 112 Cal.App. 
553—Forrest v. Pickwick Stages 
System, 2S1 P. 723, 101 CaLApp. 


426—Kuhns v. Marshall, 186 P. 632, 
44 Cal.App. 588. 

Colo.—Westfall v. Kern, 43 P.2d 392, 
96 Colo, 383—Seeing Denver Co. 
V. Morgan, 185 P. 339, 342, 66 

Colo. 565, citing Corpus Juris. 
Conn.—Kane v. New Idea Realty Co., 
133 A. 686, 104 Conn. 508. 

III.—Sprengel v. Schroeder, 203 Ill. 
App. 213. 

Iowa.—Keller v. Dodds, 277 N.W. 467, 
224 Iowa 935. 

Kan.—Sponable v. Thomas, S3 P.2d 
721, 139 Kan. 710. 

Ky.—^V’hite v. Crouch, 133 S.W.2d 
753, 280 Ky. 637—Nehi Bottling 

Co. V. Flannery, 94 S.W.2d 297, 264 
Ky. 68, 

Me.—Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 128 
Me. 393, 68 A.L.R. 481. 

Mich.—Sabol v. Chicago & N. W. By. 
Co., 238 N.W. 281, 255 Mich. 548, 
certiorari denied Chicago & N. W. 
Ry. Co. V. Sabol, 52 S.Ct, 265, 284 
U.S. 688, 76 L.Ed. 581—King v. 

Nelier, 199 N.W. 674, 228 Mich. 
15—Sweeney v. Moreland Bros. Co., 
198 N.W. 932. 227 Mich. 203. 

Minn.—Kline v. Byram, 214 N.W. 890, 

172 Minn. 284. 

Miss.—Pigford v. Howse, 115 So. 774, 
149 Miss. 692. 

Mo.—Murray v. De Luxe Motor Stag¬ 
es of Illinois, App., 133 S.W.2d 1074 
—Boggs V. Gosser, App,, 55 S.W. 
2d 722—Langley v. Federal Lead 
Co., App., 261 S.W, 688—McCann v. 
United Rys. Co. of St. Louis, App., 
249 S.W. 156—Smith v. Kansas City 
Rys. Co., 232 S.W. 261, 208 Mo.App. 
139—Baldwin v. Kansas City Rys. 
Co., App., 231 S.W. 280—Fink v. 
United Rys. Co. of St. Louis, App., 
219 S.W. 679—^Fogg v. Kansas City, 

173 S.W. 712, 187 Mo.App. 252. 

Neb.—Tost V. Nelson, 245 N.W. 9, 

124 Neb. 33. 


N.Y.—Kurak v. Traiche, 123 N.E. 377, 
226 N.Y. 266, reversing 165 N.Y.S.^ 
1095, 178 App.Div, 962. 

Ohio.—Ford v. Reamsnider, 26 Ohio 
Cir.Ct.,N.S., 535. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Clark, 229 P. 779, 104 Okl. 
24. 

Or.—Barron v. Duke, 250 P. 628, 120 
Or. 181. 

Tenn.—Grace v. Curley, 3 Tenn.App. 

1, 8, citing Corpus Juris. 

Tex.—South Plains Coaches v. Beh¬ 
ringer, Civ.App., 4 S.W.2d 1003, af¬ 
firmed Behringer v. South Plains 
Coaches, Com.App., 13 S.W.2d 334 
—Northern Texas Traction Co. v. 
Jenkins, Civ.App., 266 S.W. 175. 
Wash.—^Washington v. City of Seat¬ 
tle, 16 P.2d 597, 170 Wash. 371, 86. 
A.L.R. 113. 

17 C.J. p 1007 note 20. 

“A plaintiff is not required to al¬ 
lege specifically each physical injury 
sustained or which might have re¬ 
sulted. ... It is sufficient if 
such injuries can be traced to the oc¬ 
currence complained of and are such 
as might naturally flow from the re¬ 
sult of the injury.”—Latky v. Wolfe, 
259 P. 470, 474, 85 CaLApp. 332. 

Presumptiou 

It will be presumed that defendant 
would know or at least be expected 
to discover before trial results or 
conditions which are necessarily pro¬ 
duced by the alleged injury.—Murray 
V. De Luxe Motor Stages of Illinois, 
Mo.App., 133 S.W.2d 1074—Knaup v. 
Western Coal & Mining Co., 114 S.W. 
2d 969, 342 Mo. 210, reversing, App., 
105 S.W.2d 46. 

Itemization unnecessary 

“In actions to recover damages for 
personal Injuries, it is not essential 
to the statement of a good cause of 
action that the pleading should state 
in detail the items of damage the 
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the natural and necessary result of the injury com- mu't he specially averred "" This latter rule does 
plained of constitute special damages, and hence , not require that the complaint shnl! describe in <le- 


plaintiff has sustained by reason ot 
the injuries complained of or the 
amount claimed on account of each. 
The pleader may, if he chooses, de¬ 
scribe m a general way the negli¬ 
gence, and the nature and extent ot 
the injuries, and set out that the 
plaintiff has suffered mental and 
physical pam and permanent injury 
thereby to his damage in the amount 
named, and under this pleading there 
can be a recovery in a round sum 
as compensation for the wrong.”— 
Kentucky Central Division of Texas- 
Douisiana Power Co. v. Purvis, 46 S. 
■W,2d 1065, 1066, 242 Ky. 565. 

Cause of injury alleged 

In an action for personal injuries, 
physician was properly allowed to 
testify that alleged diminution of 
vision was caiised by a fracture of 
the skull near the eye, although the 
complaint did not allege that there 
was any fracture of the skull — 
Reames v. Heymanson, 186 P. 325, 
109 Wash. 132. 

Effect of bill of particulars 

In action for personal injuries, 
specification of injuries in bill of 
particulars as “fracture of clavicle” 
is not sufficiently definite to limit 
proof to fracture of one clavicle, and 
is broad enough to permit proof of 
fracture of both clavicles.—Hubbard 

V. New York Rys. Co., 170 N.T.S, 889, 
183 App.Div. 470. 

Injury enhanced Tby preexisting fee¬ 
bleness 

Where by reason of one’s enfeebled 
condition his injury was more se¬ 
vere than would have been sustained 
by one in good health, damages are 
not special in sense that injured par¬ 
ty must aver his enfeebled condi¬ 
tion and the more serious effect of 
the injury.—Perkins v. Monongahela 
Valley Traction Co., 95 S.E. 797, 81 

W. Va. 781. 

Complaint construed 
Miss.—State v. Cloud, 116 So. 814, 
150 Miss. 697. 

Injuries provable 

(1) Coughing blood under allega¬ 
tion of injury to lungs.—^Argeropou- 
los V. Kansas City Rys. Co., 212 S.W. 
369, 201 Mo.App. 287. 

(2) Disfigurement.—Van Horn v. 
Union Fuel & Ice Co., Mo.App., 31 
S.W.2d 260. 

(3) Disturbed menstrual function 
under general averment of bodily in¬ 
jury. 

CaL—Kleem v. Chapot, 297 P. 574, 
112 Cal.App. 553. 

Mo.—Safeway Cab Service Co. v. Mi¬ 
nor, 70 P.2d 76, 180 Okl. 448. 

(4) Fracture of skull under alle¬ 
gation that plaintiff’s head was bad¬ 
ly cut and bruised and that he was 


crazed and daz-'d.—r v.' 
South Idains Coachf'“S, , 

13 S.W.L'd 334, affirming South I'laiUs 
Coaches v. Behringer, Civ.App., 4 S. ' 
W.2d lf)03. * ; 

(5) Heart ailment under allega¬ 

tion that plaintiff was injured by de¬ 
fendant's neglig»*nce which caused 
disability, consisting in part of weak- ^ 
ened heart resulting from pneumonia ' 
contracted because of accident.— ; 
Reals V. Grazis, 252 X.W. 413, 125 1 
Neb. 877. | 

(6) Hemorrhage of bowels.—Bald-- 

win V. Kansas City Rys. Co., :Mo, | 
App., 214 S.W. 274. j 

(7) Impotency under allegation ofj 

contusion of plaintiff's testicles.— s 
District of Columbia v. Disney, 81 F. j 
2d 272, 65 App.D.C. 138. 1 

(S) Inability to bear children un¬ 
der allegations relative to nature of 
injuries received about hips and pel¬ 
vis.—Mayne v. Kansas City Rys. 
Co., 229 S.W. 386, 287 Mo. 235. 

(9) Injuries to kidneys and heart. 
—Sabol V. Chicago & N. W. Ry. Co., 
238 N.Wfi 281, 255 Mich. 54S, certio-{ 
rari denied Chicago & N. W. Ry. Co. 
V. Sabol, 52 S.Ct. 265, 284 U.S. 688, 
76 L.Ed. 581. 

(10) Loss of use of hand under al¬ 

legation that wrist vras fractured 
and functions thereof impaired and 
destroyed permanently.—McCann v. 
United Rys. Co. of St. Louis, Mo. 
App., 249 S.W. 156. 1 

(11) Loss of weight.—Kinchlow v. 
Kansas City, K. V. & W. Ry. Co., Mo., 
264 S.W. 416—^Wheeler v. Breeding, 
Mo.App., 109 S-W.2d 1237. 

(12) Miscarriage under allegations 
of internal injury, shock, and mental 
and physical pain.—Birmingham i 
Electric Co. v. Mealing, 108 So. 511, 
214 Ala. 597. 

Diseases 

(1) Disease which necessarily re¬ 
sults from or follows injury.—Mur¬ 
ray v. De Luxe Motor Stages of Il¬ 
linois, Mo.App., 133 S.W.2d 1074. 

(2) Neuritis in shoulder under al¬ 
legation of dislocation.—^Washington 
V. City of Seattle, 16 P.2d 597, 170 
Wash. 371, 86 A.L.R. 113. 

(3) Testimony showing plaintiff’s 
blood pressure under allegation ot 
“severe shock to entire system.”— 
Lindner v. Barkley, 293 P. 112, 109 
CaLApp. 337. 

77. Ala.—^Mobile Light & H. Co. v. 

Therrell, 88 So. 677, 205 Ala, 553. 
Conn.—Kane v. New Idea Realty Co., 

133 A. 686, 104 Conn. 508. 

Ky.—Happy Coal Co. v. Smith, 17 S. 

W,2d 1008, 229 Ky. 716. 

Me.—Fournier v. Great Atlantic & 
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Simon v. S. S. Krf\Mge Co,, App., 
103 S.W.2d 523—Bowles W'abriKh 
Ry. Cu.. App., 271 SAV 851—Lang¬ 
ley V. Federal Lead Co., App., 261 
S.W. 68 S —Lane v. Kansas City 
Rys. Co., App., 2tA S.W. S7b— 
Pink V. United Rys. Co. of St. 
Louis. App, 219 S.W, 679. 

N.Y.—Kurak v. Traiche, 123 N.E. 3 77, 
226 X.T. 266, reversing 1C5 N.Y.S. 
1095, 178 App.Div. tf52—Samut*Is 
V. New York Rys. Corporation, 234 
N.T.S. 377, 226 App.Div. 94—Long- 
acre V. Yonkers R. Co., 182 N.T.S. 
373, 191 App.Div. 770. 

Tenn.—Grace v. Curley, 3 Term.App. 

1, 8, citing Corpus Juris. 

Tex.—South Plains Coaches v. Beh¬ 
ringer, Civ. App., 4 S.W. 2d 
affirmed Behringer v. South Plains 
Coaches, Com.App., 13 SAV.2d 334 
—Northern Texas Traction Co, v. 
Jenkins, Civ.App., 266 S.W. 175. 
Wash.—Washington v. City of Seat¬ 
tle, 16 P.2d 597, 170 Wash. 371, 86 
A.L.R. 113—Reames v. Heymanson, 
1S6 P. 325, 109 Wash. 132. 
WfiVa.—Waters v. City of Morgan¬ 
town, 156 S.E. 837, 838, 110 W.Va. 
43, quoting Corpus Juris. 

17 CJ. p 1009 note 21. 

Necessary result, not merely nat¬ 
ural or usual result, is prerequisite. 
—Chawkley v. W^abash Ry. Co., 297 
S.W. 20, 317 Mo. 7S2—Hibler v. Kan¬ 
sas City Rys. Co., 237 S.W. 1014, 
292 Mo. 14—Lane v. Kansas City 
Rys. Co., Mo.App., 228 S.W. 870—Mil¬ 
ler V. Rice-Stix Dry Goods Co., Mo. 
App., 223 S.W. 437. 

Causal couuectioB. necessary 

Allegation of fractured arm, 
bruised knee, broken ribs, sprained 
back, injured spine, and nervous 
I shock do not support evidence of 
! paralysis in face, in absence of proof 
I of causal connection.—Kurak v, 
Traiche, 123 N.E. 377, 226 N.Y. 266, 
reversing 165 N.T.S. 1095, 178 App. 
Div. 952. 

Effect of allegation 

(1) Allegation of special damag¬ 
es to some extent at least negatives 
claim for other damages than those 
specified.—Kurak v. Traiche, supra. 

(2) Where a complaint specifies 
injuries, general allegations must 
be deemed to refer to those speci¬ 
fied.—Stapleton v. Butensky, 177 3SL 
Y.S. 18, 188 App.Div. 237. 
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tail all tiie characteristics and consequences of the r ma^' be made of and recovery had for injuries 
injuries or wounds sustained, extreme particularity | which are reasonably included therein, or of which 
not being’ required."^ Hence, where particular in- ; defendant can be said to have had reasonable no- 
junes are set forth in broad or general terms proof ! ticeJ^ 


Iffature of injury 

In an action for injuries, an alle- 
g'ation that piaintifrs back and spine 
were wrenched and twisted and per¬ 
manent spinal weakness caused was 
subject to demurrer because not al- 
leginff to what extent his hack and 
spine were twisted and wrenched 
nor how and in what manner perma¬ 
nent spinal w’-eakness %vas caused.— 
Medlock v, McAdoo, 105 S.E. 643, 26 
Ga.App. 02. 

After developments 

An allegation in counterclaim that 
defendant’s wife W’as violently 
thrown, cut, bruised, shocked, 
wounded, contused, strained, and 
otherwise injured in an automobile 
collision, was limited to injuries re- 
eewed in collision and did not em¬ 
brace after developments of a mal¬ 
ignant or cancerous nature, and 
hence did not justify ctuestioning a 
physician relative to such develop¬ 
ments.—State ex red. Grisham v. 
Allen, 134 S.W.2d lOSO, 344 Mo. 66, 
quashing opinion Grisham v. Free- 
w^ald, 95 S.W.2d 319, 230 Mo.App. 
1203, mandate conformed to 130 S. 
W.2d 653. 

Injuries not included in allegations 

(1) Chipped bone in shoulder, un¬ 
der allegation of dislocation of 
shoulder.—Washington v. City of 
Seattle, 16 P.2d 597, 170 Wash. 371, 
S6 A.L.R. 113. 

(2) Fracture under allegations of 
bruises.—Atlantic Coast Line R. Co. 
V. Watson, 110 So. 316, 215 Ala. 254. 

<3) Loss of weight, motor paraly¬ 
sis, and formation of fluid in both 
knees, under allegations that plain¬ 
tiff's legs and knees were severely 
bruised and sprained, her hip and 
back severely sprained and 
wrenched, and ligaments, tendons, 
and muscles permanently stretched, 
weakened, and stiffened, that head¬ 
aches, dizziness, nervousness, and 
sleeplessness had resulted, and that 
nervous system was permanently 
shocked and injured.—Pink v. Unit¬ 
ed Rys. Co. of St. Louis, Mo.App., 
219 S.W. 679. 

(4) Sleeping sickness under al¬ 
legation of shock to nervous sys¬ 
tem.-—Samuels v. Xew York Rys. 
Corporation, 234 N.Y.S. 377, 226 App. . 
Div. 94. 

(5) Complaint alleging that "‘her 
(plaintiff’s) arm was broken and she 
was otherwise seriously injured” 
does not authorize proof of other in¬ 
juries not connected with the broken 
arm.—Atlantic Coast Line R. Co. v. 
Thomas, 95 So. 53, 19 AIa.App. 76. 

(6) WGiere petition in no wayi 


I showed that miscarriage should 
have been anticipated by defendant 
i as natural, reasonable, and probable 
' con.seQuence of his alleged acts and 
I conduct, and it was not alleged that 
I defendant knevr of plaintiff’s state 
’ of pregnancy at time of alleged tort, 

: F»etition was demurrable.—Pettett v. 
; Thompson. 125 S.E. 779, 33 Ga.App. 
* 240. 

: IJisease or injujry requiring allega- 
I tion 

I (1) Cancer.—Murray v. De Luxe 
; Motor Stages of Illinois, Mo.App., 

! 133 S.W. 2d 1074—Lane v. Kansas 
I City Rys. Co., Mo.App., 228 S.W. 

I 870. 

(2) Ceasing of menstruation.— 
Kane v. Xew Idea Realty Co., 133 
A. 6S6. 104 Conn. 508. 

(3) Curvature of spine resulting 
■ from blow by falling iron.—McElroy 

V. Swenson Const. Co., 247 S.W. 209, 
j 213 Mo.App. 160. 

I (4) Erysipelas.—Hibler v. Kansas 
I City Rys. Co.. 237 S.W. 1014, 292 Mo. 
14. 

(5) Mastoiditis.—Longacre v. Yon¬ 
kers R. Co.. 1S2 X.Y.S. 373, 191 App. 
Div. 770. 

(6) Metastatic infection of portal 
circulation and abdominal "wrong, 
etc.—Smith v. United Rj's. Co. of St. 
Louis, Mo.App., 227 S.W. S66. 

(7) Paralysis caused by blow on 
head.—Rosenzweig v. Wells, 273 S. 

W. 1071, 308 Mo. 617. 

(S) Prolapsus of womb.—^Chawk- 
ley V. Wabash Ry. Co., 297 S.W. 20, 
317 Mo. 782. 

(9) Tuberculosis.—^Knaup v. West¬ 
ern Coal & Mining Co., 114 S.W.2d 
969, 342 Mo. 210, reversing. Civ.App., 
105 S.W.2d 46. 

(10) Disease of skin resembling 
ringworm, known as psoriasis, held 
not such a disease as would be em¬ 
braced within a description of ex¬ 
ternal injuries, consisting of bruis¬ 
es and lacerations, and naturally 
follo-w therefrom.—Thompson v. 
United Rys- Co. of St. Louis, Mo. 
App., 249 S.W. 105. 

Effect of treatment of injury by de¬ 
fendant 

There can be no recovery for mal¬ 
practice of physician employed by 
defendant to treat plaintiff for the 
injuries sustained without allega¬ 
tions showing defendant to be liable 
for such malpractice, the damages 
resulting from the malpractice not 
being the necessary result of the 
injury sustained and pleaded. 

Ala.—Southern Ry, Co. v. Lockridge, 
130 So. 557, 222 Ala. 15. 
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Fla,—J. Ray Arnold Lumber Corpo¬ 
ration of Olustee v. Richardson, 

141 So. 133, 105 Fla. 204. 

Mo.—Parkeil v. Fitzporter, 256 S.W. 

239, 301 Mo. 217, 29 A.L.R. 1305. 
Surgical operation 

Mo.—Hibler v. Kansas City Rys. 

Co., 237 S.W. 1014, 292 Mo. 14. 
Explanatory evidence not within 
rule 

Rule of text is inapplicable to 
make improper doctor's explanatory 
testimony as to makeup of human 
heart m view of evidence and alle¬ 
gations of injury to heart.—Boyer 
Missouri Pac. R. Co., Mo., 293 S. 
W. 386. 

78. Ala.—Mobile Light & R. Co. v. 
Therrell, 88 So. 677, 205 Ala. 553. 

79. Cal.—Jordan v. Great Western 
Motorways, 2 P.2d 786, 213 Cal. 
606—Dullanty v. Smith, 265 P. 
814, 203 Cal. 621—Forrest v. Pick¬ 
wick Stages System, 281 P. 723, 
101 Cal.App. 426. 

Ind.—Emerson-Brantingham Co. v. 

Grows, 133 N.E. 919, 191 Ind. 564. 
Kan.—Stilwell v. Faith, 52 P.2d 635, 

142 Kan. 730. 

Mich.—Gallagher v. Monroe, 192 N. 

W. 609, 222 Mich. 202. 

Miss.—Basque v. Anticich, 172 So. 
141, 177 Miss. 855. 

Mo.—Davis v. City of Independence, 
49 S.W.2d 95, 330 Mo. 201—Keyes 

V. Chicago, B. & Q. R. Co., 31 S. 

W. 2d 50, 326 Mo. 236—Chapman 

V. Kansas City Rys. Co., 233 S.W. 
177—Smissman v. Wells, 255 S.W. 
935, 213 Mo.App. 474—Bona v. 

Luehrman, App., 243 S.W. 386— 
Roy V. Kansas City, 224 S.W. 132, 
204 Mo.App. 332—Peters v. Kan¬ 
sas City Rys. Co., 224 S.W. 25, 
204 Mo.App. 197—Hance v. Unit¬ 
ed Rys. Co. of St. Louis, App., 223 
S.W. 123—Pink v. United Rys. Co. 
of St. Louis, App., 219 S.W. 679— 
Nitchman v. United Rys. Co. of 
St. Louis, App,, 203 S.W. 491— 
Van De Vere v. Kansas City, App., 
196 S.W. 785. 

Mont.—McCulloch v. Horton, 74 P. 
2d 1, 105 Mont. 531, 114 A.L.R. 
823. 

Ohio.—Martin v. Sentker, 12 Ohio 
App. 46. 

Okl.—Brown v. McNair, 256 P. 903, 
125 Okl. 144. 

Pa.—^Wilson v. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168. 
Tenn.—^Preed v. Freed, 9 Tenn.App. 
691, 

Tex.—^Dallas Railway & Terminal 
Co. V. Price, Civ.App., 94 S.W.2d 
SS4, affirmed 114 S.W.2d 859, 131 
Tex. 319—Dallas Railway & Ter¬ 
minal Co. V. Harris, Civ.App., 81 
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Civ.App., 290 S.W. IIOS—Northern | 
Texas Traction Co. v. Jenkins, i 
Civ.App., 266 S.W. 175—Texas i 

Electric Ry. v. Worthy, Civ.App., ; 
250 S.W. 710. ^ 

"Wash.—Reames v. Heymanson, 1S6 ^ 
P. 32 5, 109 Wash. 132. 1 


sion of evidence relating to other 


rule that inclusion of certain inju¬ 
ries exclude.s all others.—Cohen v. 
Hill, Tex.Civ.App.. 286 S.W. 661. 
ATbsence of request for details 

(1) Under averment that plaintiff 
sustained injury “to his head, neck, 
arms, legs and body” m automobile 
collision, evidence of the injury to 
the brain, resulting in headaches 
and dizziness, and proof of injury to 
plaintiff’s jaw, was admissible, 
where defendant neither moved to 
strike off statement of claim, nor 
took rule for more specific state¬ 
ment.—Nark v. Horton Motor Lines, 
1 A.2d 655, 331 Pa. 550. 

(2) Allegation that “plaintiff’s 
body was bruised and caused to 
suffer great nervous shock from 
which she was made seriously sick 
and she is permanently injured” 
held sufficient to permit admission 
of evidence that plaintiff’s hip, back, 
shoulder, and spine were injured by 
violent impact of truck against 
plaintiff’s automobile, where defend¬ 
ant did not request a bill of par¬ 
ticulars, but pleaded to declaration. 
—Gulf Research Development Co. v. 
Linder, 170 So. 646, 177 Miss. 123. 

(3) Plaintiff pleading generally 
and specifically as to damages, in 
absence of motion to make more 
definite and certain, was entitled to 
prove displacement of womb.-— 
Brown v. McNair, 256 P. 903, 125 
Okl. 144. 

<4) Under allegation that plain¬ 
tiff suffered aches and pains all 
over her body, in absence of bill of 
exceptions, testimony that she suf¬ 
fered pains in any part of her body 
from any injury would be admissi¬ 
ble.—Cohen v. Hill, Tex.Civ.App., 
286 S.W. 661. 

Particular Injuries held provable 

(1) Aggravation of heart condi¬ 
tion under aUegation ‘that heart was 
■^‘affected.”—Lerbs v. Machetascheck, 
Mo.App., 49 S.W.2d 240. 

<2) Ankle under allegation of leg 
injury.—Panhandle & S. F. Ry. Co. 
V. Brown, Tex.Civ.App., 74 S.W.2d 
531, error dismissed. 

(3) Any resulting illness or ail¬ 
ment, whether nervous, physical, or 
otherwise, under allegations of vio¬ 
lent illness.—Coca Cola Bottling Co. 
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Cauley v. Anheuser-Busch Brewing , 
Ass'n, 254 S.W, S6S, 300 Mo. 638. 

(7) Dislocated bone of foot undfr 
allegation of injury to foot.—Hance : 
V. United Rys. Co. of St. Louis, 
Mo.App., 223 S.W. 123. j 

(S) Fractured spine under alle- * 
gation of derangement or impair- | 
ment of spine.—Miller v. W. E. Cal- \ 
lahan Const. Co., Mo.App., 46 S.W.2d i 
948. , 

(9) Fracture of ribs under allega- ' 

tion that side was hurt, cut, wound- f 
ed, bruised, and contused, externally i 
and internally.—Koenig v. Quaker | 
City Cab Co., 87 Pa.Super. 403. | 

(10) Injury to back. i 

La.—Ardoin v. Robinson, App., 176 ; 

So. 228. I 

Mo.—Kelly v. Kansas City Rys. Co., I 

App., 225 S.W. 133. j 

(11) Injury to ear under pleading | 

that plaintiff was wounded on the j 
head and sustained fracture of the ; 
skull and concussion of the brain.— > 
Boles V. Federal Electric Co., 89 Pa. j 
Super. 160. j 

(12) Injury to finger not ampu¬ 
tated under allegation of injury to 
hand.—Richmond v. Standard Elk- 
horn Coal Co., 300 S.W. 359, 222 Ky. 
150, 58 A.L.R. 1423. 

(13) Injury to groin and ribs.— 
Malone v. Kansas City Rys. Co., 
Mo.App., 232 S.W. 782. 

(14) Injury to kidneys under al¬ 
legation of injury to internal or¬ 
gans*—Swinehart v. Kansas City 
Rys. Co., Mo.App., 233 S.W. 59. 

(15) Injury xo sacroiliac joint or 
connection under allegation of in¬ 
jury to spine or back. 

Ga.—Southern Ry. Co. v. Bottoms, 

134 S.E. 824. 35 Ga.App. 804. 

Mo.—Bales v. Kansas City Public 

Service Co., 40 S.W.2d 665, 328 Mo. 

171—Rockenstein v. Rogers, 31 S. 

W.2d 792, 326 Mo. 468—Long v. 

Fulkerson, 74 S,W.2d 879, 228 Mo. 

App. 1230—Knight v. Kansas City 

Public Service Co., App., 49 S.W. 

2d 1074. 


ord.nnt'^-'d Transport, 135 A. 261, 9 
N.J.Misc. 392. 

(2.'.) Paralysis of larynx under 
allegation of injury to voic'O — 
Smissman v. Wells, 235 S.W. 935, 
213 Mo.App. 47L 

(21) Paraly.sis under alk'gation of 
numbne.ss of the leg—Ro.senzweig 
V. Wells, 273 S.W. Ie71, 20H Mo. 617. 

(22) Removal of ovary under dec¬ 
laration alleging prolapsus of ut»^ru.s 
n^.‘ce.«sRating abdominal ape-ration.— 
Church V. Lamed, 172 N.W. 551, 206 
Mich. 77. 

(23) Rupture.—Zanos v. Great 
Northern Ry. Co., 198 P. 13S, 60 
Mont. 17. 

(24) Subpatella bursa under alle¬ 
gation of injuries in region of knee¬ 
cap.—Healey v. Ward Baking Co., 
144 A. 443, 49 R.I. 498. 

(25) Tympanitis under allegation 
of injury to stomach and groins, 
and arms and legs.—Mazzoni v. 
Keyes, 255 S.W. 695, 200 Ky. 7S3. 

(26) Vaginal bleeding under alle¬ 
gation of “severe bruises, gashccs and 
injuries.”—Jordan v. Great Westt-rn 
Motorways, 2 P.2d 786, 213 Cal. 606. 

(27) Petition alleging injury to 
lungs and that employee “devel¬ 
oped” tuberculosis authorized proof 
not only that tuberculosis was 
caused solely by injury but that a 
prior latent condition of tuberculo¬ 
sis was rendered active by injury 
pleaded.—Leingang v. Geller, Ward 
& Hasner Hardware Co., 73 S.W.2(i 
256, 335 Mo. 549. 

(28) Under allegations of injuries 
to head, neck, arms, legs, and body, 
particularly lacerations of scalp, 
possible fracture, dislocation of up¬ 
per cervical vertebrm resulting from 
contusion of same, fracture of third, 
fourth, fifth cervical vertebrae, total 
injury and permanent shock, evi¬ 
dence of injury to seventh upper 
cervical vertebrae and first dorsal 
vertebrae was admissible under gen¬ 
eral allegations of injury to upper 
cervical vertebrae.—Nark v. Horton 
Motor Lines, 1 A2d 655, 331 Fa. 550. 
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be stated spccificall3’,sn and the fact that the peti- j 
tion alleges a great number and variety of injuries 
does not render it objectionable,^^ it is neither nec¬ 
essary nor proper to set forth the evidence on which '' 
the pleader relies.^^- j 

Where the complaint clearly shows the nature j 
and manner in which the injuries complained of ! 
were received, so that there does not exist any un- j 
certainty as to the cause of the special damage com- ^ 


plained of, or of the effect which the injury pro¬ 
duced, the complaint will be held sufficient,as 
will a complaint which details the injuries suffi¬ 
ciently to advise defendant of the character of the 
proof to expect.s^ 

Where specific injuries are sued for, any ex¬ 
ternal symptoms which are evidence of the injury 
ma}' be shown but when evidence is offered to 
show that injuries described in the pleading have 


&>. X.y. —Samuels v. New Yor'k 
Rys. Corporation, 234 X.Y.S. 377, 
226 App.Biv. 94. 

17 C.J. p 1010 note 22. 

Degree of particularity in actions 
of tort is said to be less than where 
the action is on a contract.—Mis¬ 
souri, K. & T. R. Co. V. Simmons, 
33 S.W: 1096, 12 Tex.Civ.App. 500. 

81. Tex.—St. Louis Southwestern R. 
Co. V. Hawkins, lOS S.tV. 736, 49 
Tex.Civ.App. 545. 

82. Tex.—Houston, & T. C. R. Co. v. 
Shafer, 54 Tex. 641. 

17 C./. p 1011 note 24. 

83. Cal.—Santos v. Scharz. 262 P. 
764, 87 Cal.App. 75S. 

Tex.—El Paso Electric Co. v, De Gar¬ 
cia, Civ.App., 10 S.'VV.2d 426— 
Farmers' & Mechanics’ Xat. Bank 
V. Marshall, Civ.App., 4 S.VV.2d 
165, error dismissed—Missouri, K. 
& T. Ry. Co. of Texas v. Graham, 
Civ.App., 168 S.W. 55, reversed on 
other grounds, Com.App,, 209 S.W. 
399. 

17 C.J. p 1011 note 25. 

Ahnormai physical condition of 
plaintiff at the time of the injury 
may be pleaded, as it may have a 
bearing on the extent of the injuries, 
both mental and physical. Thus, 
the fact that at that time plaintiff 
was enceinte may be pleaded.— 
Spears v. Atlantic Coast Line R. Co., 
75 S.E. 49S, 92 S.C. 297. 

Sufficiency of description 

(1) Allegation that nerves, liga¬ 
ments, and tissues in particular por¬ 
tions of body were “wrenched, con¬ 
tused, lacerated, torn, mashed," etc., 
sufficiently described injuries.—City 
of Atlanta v. Petty, 160 S.E. 121, 43 
Ga.App. 686. 

(2) Allegation that plaintiff’s knee 
W'as lacerated and kneecap bruised, 
causing loss of joint water, suffi¬ 
ciently showed nature of injury, al¬ 
though not specifying knee injured. 
—Rutland v. City of Caldwell, 6 P. 
2d 493, 51 Idaho 4S3. 

(3) Petition alleging that defend¬ 
ant’s baboon came on plaintiff’s 
premises, and advanced on plaintiff 
in menacing manner, causing her to 
trip and fall and sustain bruises 
and nervous shock, sufficiently 
showed existence of physical injury 
to authorize recovery for fright and 


nervous shock.—Candler v. Smith, 
179 S.E. 395, 50 Ga.App. 667. 

(4) Plaintiff’s complaint, charging 
that, by defendant's negligence in 
shutting off the water from her 
stove, it exploded, and she was so 
injured and mentally disturbed 
thereby that, being pregnant, she 
lost her child and became sick, and 
suffered great pain and injury, is 
subject to demurrer, as it is im¬ 
possible to tell whether the griev¬ 
ances complained of were the result 
of physical injury and mental dis¬ 
turbance or mental disturbance alone. 
—Hosty V. Moulton Water Co., 107 
P. 568, 39 Mont. 310. 

In view of other allegations 
Tex.—Farmers’ & Mechanics’ Nat. 
Bank v. Marshall, Civ.App., 4 S.W. 
2d 165, error dismissed. 

84- Cal.—Smith v. Hollander, App., 
257 P. 577. 

85- Conn.—Kane v. New Idea Real¬ 
ty Co., 133 A. 686, 104 Conn. 508. 

Mo.—Johannes v. Edward G. Becht 
Laundry Co., 274 S.W. 377—Gil¬ 
christ V. Kansas City Rys. Co., 254 
S.W. 161—Lootf V. Kansas City 
Rys. Go., 246 S.W. 578—Gaty v. 
United Rys. Co. of St. Louis, 227 
S.W. 1041, 286 Mo. 503—Costello 
V. Kansas City, 219 S.W. 386, 280 
Mo. 576—Garvey v. Ladd, App., 266 
S.W. 724—Langley v. Federal Lead 
Co., App., 261 S.W. 688—Wright v. 
Berry Iron & Steel Co., 250 S.W. 
942, 213 Mo.App. 599—Jepson v, 
Shaw Transfer Co., 243 S.W. 370, 
211 Mo-App. 366, certiorari quashed 
State ex rel. Shaw Transfer Co. v. 
Trimble, Sup., 250 S.W. 396—Bald¬ 
win V. Kansas City Rys. Co., App., 
231 S.W. 280—Paul v. Dunham, 
App., 214 S.W. 263. 

N.G.—Exum V. Poole, 176 S.E. 556, 
207 N.C. 244. 

17 C.J. p 1011 note 26. 

“An injury or condition, though not 
pleaded, and, therefore, not itself 
available as a part of the basis for 
the assessment of damages, never¬ 
theless may be of such character as 
to constitute evidence tending to 
prove a condition or injury which is 
pleaded as a basis of recovery."— 
Gilchrist v. Kansas City Rys. Co., 
Mo., 254 S.W. 161, 164. 

Xndicating extent of injury 

(1) Injury or condition to show 
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extent of injury alleged is admis¬ 
sible. 

Mo.—Kieth v. American Car & 
Foundry Co., App., 9 S.W.2d 644— 
Langley v. Federal Lead Co. App., 
261 S.W. 688. 

N.C.—Exum V. Poole, 176 S.E. 556, 
207 N.C. 244. 

(2) In action for injuries, evi¬ 
dence that as result plaintiff had 
ceased to menstruate was held proper 
to characterize and indicate extent of 
injuries alleged.—Kane v. New Idea 
Realty Co., 133 A. 686, 104 Conn. 
508. 

(3) Testimony as to a break in 
the pelvic arch, to explain the short¬ 
ening of plaintiff’s leg, to show what 
operated to render him a cripple as 
alleged.—McCauley v. Anheuser- 
Busch Brewing Ass'n, 254 S.W. 868, 
300 Mo. 638. 

(4) Under allegations that plaintiff 
was seriously and permanently in¬ 
jured, suffered fearful and terrible 
mental and bodily shock, testimony 
that injury to plaintiff resulted in 
the loss of an unborn child was ad¬ 
missible, although not specifically 
pleaded, such testimony tending to 
prove extent of plaintiff's injuries 
and show permanent injuries caused 
by premature birth were proximate 
result of injuries sustained in acci¬ 
dent.—Thompson v. Atlantic Coast 
Line R. Co., 102 S.E. 11, 113 S.C. 
261. 

Inability to sleep 

In a personal injury suit, evidence 
of plaintiff's inability to sleep was 
held admissible, although not plead¬ 
ed, as tending to prove allegations 
that he suffered a lung congestion, 
broken ribs, and torn and lacerated 
muscles and ligaments.—Gilchrist v. 
Kansas City Rys. Co., Mo., 254 S.W. 
161, 

Incapacity to work 

In action to recover general dam¬ 
ages for pain and suffering caused by 
dog bite, evidence that plaintiff was 
incapacitated for work is admis¬ 
sible to show nature and extent of 
wounds, and its admission is not vio¬ 
lation of rule that special damages, 
such as loss of time, must be plead¬ 
ed to admit proof thereof.—Horn- 
stein V. Tarrington, 237 P. 73, 110 
Okl. 175. 
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manifested themselves in symptoms not descrilitd 
therein, the consideration of such evidence as 
symptoms should be confined to their effect as evi- - 
dence of the injuries described/^S Accordincr to ' 
some authorities, however, evidence of obiective ! 
symptoms not pleaded is admissible to establish in- ' 
juries which are pleaded only where the injury can- ‘ 
not be established by other evidence.^" i 

I 

Where a particular injury has been specially I 
pleaded the mode and incidents of the medical treat- .j 
ment therefor may be shown without being special- j 
ly pleaded.^^ 

Aggravation of preexisting condition. The courts 


ar(‘ !iot in acc ,r;l a? to whvthvr the aggravation or 
recurrence a ’r;rtI'iousA condiition 

be speciaby ideaded tn justify prorif of or recovery 
therefor,'*^ S'me holding that such a special ailtga- 
tion there'jf is, e^sentiah’'" and others hf^hling’ that 
it is nritf-'* 

Pain^ dKCntnl anguish, and sufferina. Xr* allega¬ 
tion as of special damage is necessary to recover for 
mental suffering, where this is allowed as an ele¬ 
ment of damages, since such suffering is inseparably 
connected with and attends personal iiijiiriesd^- 
Pain and stifiering need not be specially pleaded, 
where inseparable from, and a natural consequence 
of, the physical injury,and, to indicate the ex- 


Necessity for wearing- supports 
Notwithstanding failure to plead 
necessity of wearing back supports, 
evidence thereof was admissible as 
bearing on injury duly pleaded as 
basis of recovery.—Hollensbe v. 
Pevely Dairy Co., Mo.App., 38 S.W. 
2d 273. 

ITo Independent injury shown 
Mo.—Langley v. Federal Lead Co., 
App., 261 S.W*. 688. 

86. Conn.—Kane v. New Idea Real¬ 
ty Co., 133 A. 686, 104 Conn. 508. 

Mo.—Gaty v. United Rys. Co. of St. 
Louis, 227 S.W. 1041, 286 Mo. 503 
—Wright V. Berry Iron & Steel 
Co., 250 S.W. 942, 213 Mo.App. 599. 
N.C.—Exum V. Poole, 176 S.E. 556, 
207 N.C. 244. 

17 C.J. p 1011 note 27. 

87. Mo.—Shafer v. Harvey, 183 S. 
W. 670, 192 Mo.App. 592. 

88. Mo.—Hollensbe v. Pevely Dairy 
Co., App., 38 S.W.2d 273—Bona v. 
Luehrman, App., 243 S.W. 386. 

Kecessary interruption of treatment 
In a passenger's action for in¬ 
juries sustained by being thrown 
from a street car while alighting, 
evidence as to treatment she was 
undergoing at the hands of her phy¬ 
sician, incidentally mentioning that 
such treatment was interrupted by 
menstruation, was not inadmissible, 
as being evidence of abnormal men¬ 
struation not within the pleadings. 
—Whitaker v. Kansas City Rys. Co., 
Mo.App., 209 S.W. 632. 

89. “The courts dilfer greatly as to 
whether it is necessary to plead as 
special damages the aggravation or 
recurrence of pre-existing or exist¬ 
ing physical disability. The courts 
of Oregon and Michigan hold that 
such a plea is required. Those of 
California, Georgia, Indiana, Mis¬ 
sissippi, Missouri, North Carolina, 
Texas, Virginia, Washington, and 
West Virginia take the contrary 
view.”—Cox V. Enloe, 70 P.2d 331, 
333, 50 Ariz. 201. 


nia V. Hunt, C.C.A.Or., Ill F.2d 
269. 

Mich.—Hall v. Cadillac, 72 N.W. 33, 
144 Mich. 99—Fuller v. Jackson, 
52 N.W. 1075, 92 Mich. 197. 

Mo.—Simon v. S. S. Kresge Co., App.. 
103 S.W.2d 523. 

Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 1T2 A. 6S7. 315 
Pa. 370. • 

91. Ariz.—Cox V. Enloe, 70 P.2d 331, 
50 Ariz. 201. 

Ind.—Indianapolis Traction & Ter¬ 
minal Co. V. Peeler, 122 N.E* 600. 
69 Ind.App. 645. 

92. U.S—^IVIissouri Pac. Transp. Co. 

V. O’Neal, C.C.A.Ark., 105 F.2d 
625. 

Cal.—Jones v. Key, 202 P. 478. 54 
Cal.App. 677—Freiburg v. Israel, 
187 P. 130, 45 CaLApp. 138. 

Mo.—Evans v. Clapp, App., 231 S. 

W. 79. 

17 C.J. p 1011 note 29. 

Presumption 

Where petition alleges facts show¬ 
ing that plaintiff suffered serious 
physical injuries, it may be pre¬ 
sumed that mental suffering result¬ 
ed without specific allegations there¬ 
of.—Merchants Bldg. Corporation v. 
Adler, Tex.Civ.App., 110 S.\V.2d 978, 
error dismissed. 

Allegation of shock to nervous sys¬ 
tem 

Under allegation of complaint, in 
action for injuries to street car pas¬ 
senger in collision with freight cars 
at railroad crossing, that plaintiff's 
nervous system was shocked by 
horror of situation while he lay for 
two hours under wreckage, expect¬ 
ing every minute to be crushed to 
death, evidence was admissible to 
prove, not only physical injuries and 
pain, but mental suffering and peril 
of which he was cognizant immedi¬ 
ately before collision, as well as 
while he was under car.—Union 
Traction Co. of Indiana v. Alstadt, 
143 N.B. 879, 195 Ind, 389, 

Worry over possible miscarriage 
Testimony that plaintiff suffered 


by worrying of pregnancy 

when injured held admissible under 
complaint tendering issue of mental 
anguish.—Eliiott v. Arrowsnruth, 272 
P. 32, 149 Wash. 631. 

Under allegatloxL of negligence 
Ohio.—Sieard v. Kremer, 13 N.E.2d 
250, 133 Oh.o St. 291. 

Allegations held sufflcieixt 

fl) In an action for injury aris¬ 
ing out of defendant’s violation of 
the Pure Food and Drug Act, a con¬ 
tention that the complaint alleges 
no suffering other than physical is 
Vruthout merit, where the complaint 
alleges plaintiff “has suffered great 
and excruciating pains and mental 
suffering.”—Kelley v. John H. Daily 
Co., 181 P. 326, 56 Mont. 63. 

(2) Pleading held to justify re¬ 
covery for mental anguish and 
pain.—Lottman v. Cuilla, Tex.Civ. 
App., 279 S.W. 519, reversed on other 
grounds, Com.App,, 28S S.W. 123. 

93. U.S.—Fidelity & Deposit Co. of 
Maryland v. Bardsley, C.C.A.Idaho, 
22 F.2d 603. 

Ariz.—Olsen v. Mading, 45 P.2d 23, 
45 Ariz. 423—Coppmger v. Brode¬ 
rick, 295 P. TSO, 37 Ariz. 473, SI A. 
L.R. 419—United Verde Copper Co. 
V. Wiley, 1S3 P. 737, 20 Anz. 525. 
Ga.—West v. Rosenberg, 160 S.E. 

SOS, 44 Ga.App. 211. 

Iowa.—Willis v. Schertz, 175 N.IV. 
321. 188 Iowa 712. 

Ky.—Louisville & X. R. Co. v. John¬ 
son, 282 S.W. 1087, 214 Ky. 189. 

Mo.—Evans v. Clapp, App,, 231 S.W. 
79. 

Wash.—Hines v. Foster. 6 P.2d 597, 
116 Wash. 165. 

17 C.X p 1012 note 30. 

PresttmptioiL 

Where petition alleges facts show¬ 
ing that plaintiff suffered serious 
physical injuries, it may be pre¬ 
sumed that physical suffering re¬ 
sulted without specific allegations 
thereof.—Merchants Bldg. Corpora¬ 
tion V. Adler, Tex.Civ.App., 110 S.W. 
2d 978, error dismissed. 
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tent of sucIi pain and suffering, the treatment giv¬ 
en by n physician may be shown without any spe¬ 
cial pleading thereof.^^ It has been held, however, 
that where plaintiff in specifying the injuries sus¬ 
tained avers damage for phAsical pain and suffer¬ 
ing he cannot recuver damages for mental pain.^^ 

Under an allegation of mental anguish and suf¬ 
fering the injuries causing such anguish may be 
shown and described.®^ Under an allegation of 
mental pain, it is permissible to show that plaintiff 
was rendered nervous and, under an allegation 
of mental suffering, recovery for a sense of dis¬ 
grace and humiliation may be had.^s Under allega¬ 
tions that plaintiff was put to great trouble and dis¬ 
tress, recovery for humiliation and mortiheation or 
any phase of “mental anguish” may be had, since 
the word “distress” is a generic term, and includes 
anguish or suffering, of both mind and body-99 


Apprehension of harm to plaintiff’s children who 
were with her at the time of the accident may be 
i shown under an allegation of mental suffering,^ 
\ and an allegation of such apprehension causing 
j shock is not inflammatory or prejudicial.^ Similarly 
j worry over his condition as interfering with his 
work may be showm under allegation of mental an¬ 
guish, worry, and anxiety.^ 

Where the basis for recovery for mental pain and 
suffering as an independent cause is a willful or 
intentional wrong, the complaint must set out mat¬ 
ter showing the wrong complained of to be willful 
or intentional, otherwise there can be no recovery 
for such injuries.^ 

Permanency of injury. If it is expressly averred 
that the injuries are permanent, proof thereof is of 
course admissible;^ but such an express averment 


Physical paia may be shown under 
complaint charging* that plaintiff suf¬ 
fered pain, shame, and anguish.— 
Boyce Greeley Square Hotel Co., 
126 X.E. 647, 22S X.Y. 106, affirming 
ISS N.Y.S. 191, 181 App.Div. 61, 

dismissal of appeal denied 119 N.E. 
1032, 223 K.Y. 56S. 

Becovery limited to suffering prox- 
imately resulting from injuries.— 
Louisville ]Sr. R. Co. v. Johnson, 
2S2 S.W. 10S7, 214 Ky. 189. 
tTse of word “mental”' uaaecessary 
In absence of motion to make 
more definite, allegation that plain¬ 
tiff was pregnant when injured, and 
will suffer pain and anguish, must 
be construed as alleging mental an¬ 
guish,—Elliott Arrowsmith, 272 
P. 32, 149 Wash. 631, 

Under allegation of negligence 
Ohio.—Si-card v. Kremer, 13 N.E.2d 
250, 133 Ohio St. 291- 

94. Mo.—Bona v. Luehrman, App., 
243 S.W. 386. 

95. Tex.—Carle Oil Co. v. Owens, 
Civ.App., 134 S.Wh2d 411. 

96. Tex.—City of Dallas v. Maxwell, 
Civ-App., 231 S.W. 429, reversed 
on other grounds, Com.App., 248 
S.W. 667. 

97. Ga.—Georgia, Southern & E. 
R. Co. V. Ransom, 83 S.E. 525, 5 
Ga.App. 740. 

98. Tex.—Lone Star Gas Co. v. 

Haire, Civ.App.', 41 S.W,2d 424— 
Galveston, H. & S. A. R. Co. v. 
Bean, 99 S.W. 721, 45 Tex.Civ. 

App. 52. 

99- Ky.—Perkins v. Ogilvie, 146 S. 

W. 735, 148 Ky. 309. 

1. S.C.—Spears v. Atlantic Coast 
Line R, Co., 75 S.E. 498, 92 S.C. 
297. 

9. Tex.—Lone Star Gas Co. v. Haire, 
Civ.App., 41 S.W.2d 424. 


I 3. Cal.—Freiburg v. Israel, 1S7 P. 

I 130, 45 Cal.App. 138. 

4. Ga.—Kitchens v. Williams. 183 S. 
E. 345, 52 Ga.App. 422.- 

Willfulness or intent sufficiently al¬ 
leged 

Ga.—Atlanta Huh Co. v. Jones, 171 
S.E. 470, 47 Ga.App. 778. 

5. Mich.—Tregonning v. Castantini, 

220 X.W. 171, 243 Mich. 233. 

Mo.—Trowbridge v. Fleming, 269 
S.W. 610. 

Tex.—South Plains Coaches v. 
Behringer, Civ.App., 4 S.W.2d 1003, 
affirmed Behringer v. South Plains 
Coaches, Com.App., 13 S.W.2d 334. 
17 C.J. p 1012 note 35. 

“May he” permanent 
Complaint, generally describing 
plaintiff’s injuries, and stating her 
knee would be weak for a long time, 
and the patella more liable to dis¬ 
location, also averring, “These con¬ 
ditions may be of a permanent char¬ 
acter/’ held sufficient to admit evi¬ 
dence of the permanency of the in¬ 
jury.—Henry v. Postal Telegraph Co., 
197 P. 258, 100 Or. 179. 

Prior and subsequent condition 
may be shown under pleadings al¬ 
leging permanent injuries,—Quits- 
lund V, Barton & Co., 255 P. 666, 
143 Wash. 444. 

Allegations sufficient 

(1) In general.—Sustaita v, Valle, 
Tex.Civ.App., 38 S.W.2d 638. 

(2) General allegation of perma¬ 
nent injury held to warrant proof 
of plaintiff’s physical condition since 
injury.—Hinckley v. Marsh, 263 P. 
S86, 124 Or. 1. 

(3) Allegation that plaintiff was 
liable to suffer future damages from 
brain injury and that plaintiff’s earn¬ 
ing capacity was permanently im¬ 
paired was sufficient to support 
award for future damages.—^Armour 
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& Co. V. Cartledge, 176 So. 334. 234 
Ala. 644. 

(4) Petition, alleging that plaintiff 
broke right arm and both bones be¬ 
low elbow and suffered and still 
suffers pain and is totally disabled, 
held not subject to special demurrer 
for failure to show total disability 
or that suffering would continue.— 
City Council of Augusta v. Brassell, 
173 S.E. 440, 48 Ga.App. 603. 

(5) In an action for personal in¬ 
juries, petition held to authorize re¬ 
covery for permanent disabilities, 
where it alleged that plaintiff re¬ 
ceived painful and permanent inju¬ 
ries, namely, a fracture of the bones 
of his leg, severe injury to his inter¬ 
nal organs, to his nervous system, 
etc.—Bergfeld v. Kansas City Rys. 
Co., 227 S.W. 106, 285 Mo. 654. 

(6) Complaint for injuries to child 
struck by automobile, alleging ina¬ 
bility to enjoy former pleasures, held 
sufficient notice of claim for future 
damages.—De Peole v. Passaic City 
Steam Laundry, 137 A. 890, 5 N.J. 
Misc. 687. 

(7) Evidence that left knee was 
smaller than right held admissible 
under pleading that left knee had 
been permanently deformed.—Thom¬ 
as V. St, Louis-San Francisco Ry. 
Co., Mo.App., 293 S.W. 1051. 

(8) Under allegations that bones 
of the leg between the knee and the 
ankle were broken, and joints of the 
leg were wrenched, etc., and that 
these injuries were permanent, were 
sufficient to render admissible plain¬ 
tiff’s evidence of failure of broken 
parts of the bones of the leg to unite, 
and evidence as to abnormality of 
the ankle.—Koenig v. Kansas City 
Rys. Co., Mo., 243 S.W. 11$. 

(9) Where petition in action for 
personal injuries alleged that plain- 
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is not necessary where facts from which the perma¬ 
nency of the injury will necessarily be implied are 
alleged.^ Where a permanent disability is, howev¬ 
er, not a probable or necessary result of the in- . 
jury alleged, there must be a special averment in 
order that there may be proof of, or a recovery 
therefore 

Merely alleging effects of injuries produced with- * 
out ■ describing nature of the permanent injuries ; 
complained of is insufficient as against special de- 

murrer.S j 

Where damages are sought only for permanent i 
injuries alleged there can be no recovery for other | 
temporary injuries.^ ’ 


Fiihirc pain nnd inrratz^fmrnre. The future ef- 
r.ct of an injury, ai.,! the and srJTtTiiig which 
It will 7 mc'snn:ahiy cause in the fTitnre neet'l not, if 
they are the b. tfal re.‘c:it of the injury, be speciafh* 
averred, but pr'oof thereof is under the 

genera! allegatifm of damagesd^''* at least in the ab¬ 
sence of a rnotio!! for more specific statemeiitd^ 
If, however, the allegat'b/ns of the injury, or the 
condition described as the consequence of the act 
complained cjf, are not such as to indicate that it is 
likely to cause future pain and suffering, and any 
such inference is rebutted or negatived by allega¬ 
tions of the several elements to be considered in fix¬ 
ing the compensation, the elements of future pain 
should not be considered.^^ 


tiff had strained back and, upon in¬ 
formation and belief, that plaintiff 
sustained internal injuries of perma¬ 
nent nature, damages caused by frac¬ 
tured vertebra were recoverable, and 
hence evidence thereof was admissi¬ 
ble.—Leonidas v. Great Northern Ry. 
Co., 72 P.2d 1007, 105 Mont. 302, cer¬ 
tiorari granted Great Northern Ry. 
Co. v. Leonidas, 58 S.Ct. 750, 303 
U.S. 632, 82 L.Bd. 1092, affirmed 59 S. 
Ct. 51, 305 U.S. 1, 83 L.Ed. 3. 

6. Cal.—Machado v. Harm, 297 P. 
626, 112 Cal.App. 748. 

Ill.—Fromme v. City of Girard, 3 
N.E.2d 162, 285 Ill.App. 601. 

Iowa.—Keller v. Dodds, 277 N.W, 467, 
224 Iowa 935. 

Or.—Henry v. Postal Telegraph Co., 
197 P. 258, 100 Or. 179. 

17 C.J. p 1012 note 36. 

Belief in permanency 

Complaint need not in terms allege 
that injury was permanent, but it is 
enough to allege that plaintiff re¬ 
ceived certain personal injury, which 
he believes to be of permanent na¬ 
ture.—Birmingham Ry., Light & Pow¬ 
er Co. V. Hunt, 76 So. 918, 200 Ala. 
560. 

Permanency matter of proof 

In action for personal injuries, 
character and location of which were 
fully and specifically pleaded, plain¬ 
tiff’s testimony that some of them 
were permanent was properly admit¬ 
ted, the question being a matter of 
proof.—St. Louis Southwestern Ry. 
Co. of Texas v. Wilbanks, Tex.Civ. 
App., 262 S.W. 187. 

7. Conn.—^Aldrich v. Duggan, 139 A. 
272, 107 Conn. 23. 

Ky.—Kentucky-Elkhorn Coal Corpo¬ 
ration V. Bingham, 241 S.W. 60, 
194 Ky. 800. 

Me.—Fournier v. Great Atlantic & 
Pacific Tea Co., 148 A. 147, 150, 128 
Me. 393, 68 A.L.R. 481, quoting 

Corpus Juris. 

17 C.J. p 1012 note 37. 


Describing nature of injuries insuffi-; 

cient j 

Me.—Fournier v. Great Atlantic & J 
Pacific Tea Co., 14S A. 147, 128 Me. I 
393, 68 A.L.R. 481. | 

Shortening of leg i 

Where petition alleged merely that j 
plaintiff’s hip was fractured, petition , 
should be amended to allege shorten- ; 
ing of the leg as a result of the' 
fractured hip.—Baldwin v, Kansas: 
City Rys. Co., Mo.App., 218 S.W. 955. | 
Insufficient allegations 1 

In action to recover for injuries as \ 
result of negligent driving of defend- j 
ant's automobile, an allegation that, 
injuries “are of such serious and per- j 
manent nature" that he “suffered! 
great pain and agony and is still» 
suffering great pain” does not raise! 
an issue of having suffered perma¬ 
nent injuries.—^^Vnionetani v. Green, 
238 P. 633, 135 Wash. 689. 

8. Ga.—Spivey v. Lovett & Brinson, 
172 S.E. 658, 48 Ga.App. 335. j 

9. La.—Gillespie v. Louisiana Long ‘ 
Leaf Lumber Co., App., 185 So. 116. j 

10. Ariz.—Olsen v- Mading, 45 P.2d 
23, 45 Ariz. 423. 

Colo.—Seeing Denver Co. v. Morgan, 
185 P. 339, 342, 66 Colo. 565, cit¬ 
ing Corpus Juris. 

Iowa.—Keller v. Dodds, 277 N.W. 467, 
224 Iowa 935. 

N.J,—McCormack v. Haines, 154 A. 

738, 9 isr.J.Misc. 547. 

Or.—Reid v. Tellow Cab Co., 279 P- 
635, 131 Or. 27, 67 A.L.R. 1, 

17 C.J. p 1013 note 38. 

Mental auguisli from disfigurement 

(1) Allegations of complaint held 
sufficient to authorize recovery of 
future mental anguish by reason of 
disfigurement.—^Port City Lumber 
Co. V. Markell, Tex,Civ.App., 9 S.W. 
2d 449, error dismissed. 

(2) Allegation that because of 
plaintiff’s being disfigured as alleged 
in the petition he will suffer “mortifi¬ 
cation,” in addition to pain, suffering, 
and impairment of earning capacity, 
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is not otdectionable.—Ware v. La¬ 
mar, 85 S.E. 824, 10 Ga.App. 560. 
Future operation 

Although such noce.ssity is not 
sppcifinally alleged, testimony as to 
the probable necc-ssAy of an opera¬ 
tion in the future is admissible to 
show the extent of the injuries al¬ 
leged.—Southwestern States Portland 
Cement Co. v. Young, Tex.Civ.App., 
140 S.W. 378. 

Allegations held sufficient 
Tex.—Allen v. Denk, Civ.App., 87 S. 
\V.2d .303. 

17 C.J. p 1013 note 38 [a]. 

11 - Iowa.—Cuthbertson v. Hoffa, 226 
N.W. 733, 205 Iowa 666. 

Permanent injury 

(1) Plaintiff alleging injuries tvere 
serious and permanent and that she 
suffered physical pain could recover 
for future suffering.—Cuthbertson v. 
Hoffa, supra. 

(2) Where motorcyclist, suing for 
damages on account of compound 
fracture of leg and fracture of bone 
in foot sustained in collision with 
automobile, alleged that injuries 
were permanent and proof showed 
such injuries and that motorcyclist 
was still suffering discomfort at 
time of trial, jury could consider fu¬ 
ture pam and suffering in determin¬ 
ing amount of damages.—Peters v. 
Wurzburg, 255 N.W. 316, 267 Mich. 
45. 

12 . Mo.—Rolleg V. Lofton, App., 230 
S.W. 330. 

Tex.—Merchants Bldg. Corporation v. 
Adler, Civ.App.J 110 S.W. 2d 978, er¬ 
ror dismissed—Galveston Electric 
Co. V. Biggs, Civ.App., 14 S.W.2d 
307, error refused. 

17 C.J. p 1013 note 39. 

Allegation of permanent injury in¬ 
sufficient 

Neither prayer for compensation 
for mental and physical pain suffered 
nor allegation that personal inju¬ 
ries are permanent authorizes recov¬ 
ery for future physical and mental 
suffering.—Merchants Bldg. Corpora- 
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An allecration that plaint!ft has not yet recovered j 
from his injuries is siilhcient to present to the jury j 
the question of future disability,althoiijrh there 
is authority to the contraryd^ An allegation that 
the injuries are temporary does not require that all 
the evidence with regard to the same should be 
excluded because it tends to prove that they were 
permanentd^ 

Mental or 7tcrroiis affection. As the mind and 
nervous system are so intimately connected with 
the body, and so likely to be affected by physical 
injuries, proof of impairments of these faculties is 
usually held admissible under allegations in sub¬ 
stance of grievous or permanent physical injuryd® 


Also evidence of mental or nerAmus affection is not 
objectionable on the ground that it is not pleaded 
specially, where it is offered, not for the purpose of 
proving damages for an injury to the nervous sys¬ 
tem, but merely as proof of one of the manifesta¬ 
tions of the physical injury complained ofd'^ A 
number of authorities hold, however, that impair¬ 
ment of the nervous system or mental faculties can¬ 
not be shown without an allegation that the physical 
injuries suffered caused such impairmentd^ 

A general allegation of injury to the mind or 
nervous system is sufficient without setting out the 
details,except as to injuries not necessarily re- 


tion V. Adler, Tex.Civ.App., 110 S.W. 
2d 978, error dismissed. 

13- loAva.—Meier v. Shrunk, 44 N.W. 
209, 79 Iowa 17. 

Mioh.—Leedy v. Hoover, 125 X.W. 
394, 160 Mich. 449. 

14. Iowa.— Worez v. Bes Moines 
City R. Co., 156 X.W. S67, 175 Iowa 

1 . 

15- Tex.—Texas Cent. R. Co. v. 

Brock, Civ.App., 30 S.W. 274. 

17 C.J. p 1013 note 42. * 

16. Cal.—Latky v. Wolfe, 259 P. 470, 
85 Cal.App. 332. 

Md.—Sline & Sons v. Hooper, 164 A. 
548, 164 Md. 244. 

Mo.—Bode V. Weils, 15 S.W.2d 335, 
322 Mo. 3S6—Trowbridge v. Flem¬ 
ing, 269 S.W. 610. 

17 C.J. p 1013 note 43. 

Injury to Tbraiu 

Allegation that pedestrian received 
fractures and concussion of brain 
and injuries to nervous system held 
to give notice of impaired mental 
condition.—Clark v. Horowitz, 143 A. 
131, 293 Fa. 441. 

Tratunatic hysteria 
Under allegations of the petition 
in a personal injury action that the 
injury caused a concussion of plain¬ 
tiff's spine and of the nerves and 
muscles connected therewith, and 
caused the loss of sensation and 
mental and physical suffering, evi¬ 
dence of the nature of traumatic 
hysteria, and that plaintiff might 
be so affected, was admissible.—Pe¬ 
cos & X. T. R. Co. V. Coffman, Tex. 
Civ.App., 160 S.W. 145. 

Injuries mcluded under allegations 

(1) Xerve disturbances under al¬ 
legation of injury to back.—^Arkansas 
Power & Light Co. v. Cummins, 28 
aW.2d 1077, 181 Ark. 1145, 182 Ark. 
1 . 

(2) Petition alleging that plaintiff, 
who was nervous and weak from 
recent chfldbirth, was thrown about 
and seA'erely shocked, in consequence 
of which she shortly became mental¬ 
ly unbalanced and then insane, and 


amended to allege that plaintiff suf¬ 
fered great mental and bodily inju¬ 
ries causing her subsequent mental 
condition, was not demurrable.— 
Hines v. Evans, 105 S.E. 59, 25 Ga. 
App. 829—17 C.J. p 1013 note 43 [a]. 

(3) Loss of sense of touch under 
allegations that “the fingers of plain¬ 
tiff’s hand, arm, shoulder, foot, etc., 
were permanently injured.”—Bloom 
V. Union Electric Light & PoAver Co., 
Mo.App. 251 S.W. 411. 

17, Mo.—Paul V. Dunham, App., 214 
S.W. 263. 

Or.—^Adcock v. Oregon R. & Nav. Co., 
77 P. 7S, 45 Or. 173. 

Tex.—Xorthern Texas Traction Co. 
V. Crouch, Civ.App., 202 S.W. 781. 

18, W.Va.—^Waters v. City of Mor¬ 
gantown, 156 S.E. 837, 110 W.Va. 
43. 

Insanity 

In absence of specific allegation 
that insanity resulted from injuries, 
evidence thereof cannot be shown.— 
Waters v. City of Morgantown, su¬ 
pra. 

19, Mo.—^Kirkpatrick v. American 
Creosoting Co., 37 S.W.2d 996, 225 
Mo.App. 774—Lilly v. Kansas City 
Rys. Co., App., 209 S.W. 969. 

Pa.—Lynch v. Bornot, Inc., 182 A. 49, 
120 Pa.Super. 242. 

17 C.J. p 1013 note 45. 

Absence of expert testimony as to 
effect of shock to nervous system 
immaterial.—Cohen v. Hill, Tex.Civ. 
App., 286 S.W. 661. 

Asthma 

Under allegations of injury to 
nertmus system, asthma may be 
shown. 

D.C.—^Washington & O. D. Ry. Co. 
v. Smith, 289 F. 582, 53 App.D.C. 
184. 

Pa.—Scott V. Lindgren, 97 Pa.Super. 
483. 

Effect of shock 

(1) Averment that plaintiff suf¬ 
fered severe shock to nervous sys¬ 
tem is sufficient notice that testi¬ 
mony will be offered of severity and 
character of shock as manifested 
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by effect upon plaintiff's health, di¬ 
rectly traceable to injured nervous 
system.—Lynch v. Bornot, Inc., 182 
A. 49, 120 Pa.Super. 242 —Scott v. 
Lindgren, 97 Pa.Super. 483. 

(2) Testimony as to injury to 
plaintiff’s shoulder through sympa¬ 
thetic nerve, and loss of sleep and 
headaches following injuries, held 
not outside pleadings alleging shock 
to plaintiff’s nervous system.—Grif¬ 
fith v. Thompson, 268 P. 607, 148 
Wash. 243. 

Electric shock 

Where petition alleged that plain¬ 
tiff was burned by electric current 
and received a permanent shock fo 
her nervous system, in view of the 
absence of evidence that a person 
could not be shocked by electricity if 
burned by it, the petition was broad 
enough to admit evidence that plain¬ 
tiff received an electric shock.— 
Bloom V. Union Electric Light & 
Power Co., Mo.App., 251 S.W. 411. 
Epilepsy 

Complaint alleging concussion of 
brain and permanent injury thereto 
and partial loss of speech, memory, 
and brain functioning, justified ad¬ 
mission of evidence concerning prob¬ 
ability of epilepsy.—Baldwin v. Rob¬ 
ertson, 172 A. 859, 118 Conn. 431. 
Extent and nature of nervousness 
Cal.—Kuhns v. Marshall, 186 P. 632, 
44 Cal.App. 588. 

Painting spells 

Mo.—Vogts V. Kansas City Rys. Co., 
App., 228 S.W. 526. 

Impairment or loss of memory 
Mo.—Richardson v. Kansas City Rys. 
Co., 231 S.W. 938, 288 Mo. 258— 
Vogts V. Kansas City Rys. Co., 
App., 228 S.W. 526. 

Utah.—Nichols v. Oregon Short Line 
R. Co., 78 P. 866, 28 Utah 319. 

Incapacity to perform mental labor 
A general allegation of permanent 
incapacity to perform any mental or 
physical labor is sufficient, in the 
absence of a special exception there¬ 
to, to authorize the admission of evi¬ 
dence of impairment of mental con- 
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suiting therefrom.20 

Under allegations of shock to nervous system the ^ 
manner in which the shock manifested itself may ' 
be shownm^ ; 

Injury or impairment of eyesight. Proof of in- ' 
jury or impairment of the eyesight may, of course, ■ 
be shown without being specifically averred, if such , 
result is necessarily implied from the injuries al- i 
leged,^^ but there is little uniformity in the report- \ 
ed cases as to the nature of the injuries from which i 
this result should be implied. It has been held in j 
some cases that it should not be implied from an j 
allegation of injury to the spine,or from an alle- j 
gation of injury to the head and brain.^-^ On the j 
other hand, some courts have held such proof ad¬ 
missible under allegations of serious and lasting 
bodily injuries to the head, limbs, and nervous S 3 's- 
tem,^^ or to the nervous system,^6 or an injury to 
the skull causing plaintiff to become afflicted with 
diseases,or impairment of physical and mental j 


abiliticor ar.di painful internal and (ith- 

er inju-ie.'.-'' So too wridance injury tr? 

the eyes may bv r^ho'on U" tun hug 1 h pfo'e an al¬ 
leged injury tn the -piraj nr nerv'ai:^ system,'^'’ or 
brain,although not it-elf c<'ai^idered an element of 
damage."- 

Under an allegation that an in.jury has serioiisiy 
imfsairct: a person's eyesight, evidence as to the na¬ 
ture and extent of such injury is admissible.’"'" 

Efforts to lessen injury. Plaintiff may allege the 
efforts made by him to lessen the consequences of 
defendant’s wrong." 

§ 136 . - Loss of Time or Earnings 

The authorities are not in accord as to whether loss 
of time or earnings are special damages to be specially 
pleaded. 

In some jurisdictions it is necessary, in order 
permit proof of, or recovery for, loss of time, or 
loss of earnings for a that the loss -be spe- 


dition.—Texas & N. O. R. Co. v. Mc¬ 
Coy, 117 S.W. 446, 54 Tex.Civ.App. 
278. 

Injury to mind 

Under allegation of injury to 
nerves and head which resulted in 
partial paralysis, 'proof of injury to 
mind, and roaring in head held prop¬ 
er.—Louisville & N. R. Co. v. Nick- 
ell, 270 S.W. 487, 208 Ky. 60. 
ireurasthenia 

Mo.—Edmondson v. Hotel Statler Co., 
267 S.W. 612, 306 Mo. 216. 

Wash.—Carton v. Eyres & Seattle 
Drayagre Co., 201 P. 737, 117 Wash, 
536. 

17 C.J. p 1013 note 45 [b]. 

SMn eruptions 

Averments in plaintiff’s petition of 
shock to her nervous system and 
consequent suffering” therefrom were 
sufficient to authorize proof of skin 
eruption.—Louisville & I. R. Co. v. 
Frazee, 200 S.W. 948, 179 Ky. 48S. 
20. W.Va.—^Waters v. City of Mor¬ 
gantown, 156 S.E. 837, 110 W.Va. 
43. 

Epilepsy 

General allegation of injury to ner¬ 
vous system held not to admit evi¬ 
dence of epilepsy, as not necessarily 
resulting from the injuries alleged 
in complaint.—Chawkley v. Wabash 
Ry. Co., 297 S.W. 20, 317 Mo. 782— 
Chambers v. Kennedy, Mo., 274 S.W. 
726. 

Insanity or irrationality 

Mo.—Connor v. Kansas City Rys. 

Co., 250 S.W. 574, 298 Mo. 18. 
Specific allegation necessary 

To permit recovery for a specific 
and distinct nervous disease it must 
be specially alleged. 

Ark.—Arkansas Power & Light Co. 

25 C.J.S.~49 


V. Toliver, 27 S.W.2d 985, 181 Ark. 
790. 

Mo.—Miller v. Rice-Stix Dry Goods 
Co-, App., 223 S.W. 437. 

Traumatic neurosis 
Mo —Connor v. Kansas City Rys. Co., 
250 S.W. 574, 29S ^lo. IS. 

21. Mo.—Garvey v. Ladd, App., 266 
S.W. 727. 

Tex.—C. L. Smith Oil Co. v. Riggs, 
230 S.W. 139, 111 Tex. 173, answer 
to certified questions conformed to, 
Civ.App., 233 S.W. 148. 
Hallucinations and delusions 
Mo.—Garvey v. Ladd, App., 266 S.W. 
727, 

Ocular symptoms may be .shown 
under allegations of neurasthenia.— 
C. L. Smith Oil Co. v. Rig^s, 230 
S.W. 139, 111 Tex. 173, answers to 
certified questions conformed to, Civ. 
App., 233 S.W. 148. 

22. Miss.—Pigford v. Howse, 115 
So. 774, 149 Miss. 692. 

17 C.J. P 1013 note 46. 

23. Tex.—International & G. N. R. 
Co. V. Thompson, Civ.App., 37 S. W. 
24. 

17 C.J. P 1014 note 48. 

24. N.Y.—Geoghehan v. Third Ave. 
R. Co., 64 N.Y.S. 630, 51 App.Div. 
369. 

17 C.J. P 1014 note 49. 

25. N.Y.—^Mullady v. Brooklyn 
Heights R. Co., 72 N.Y.S. 911, 65 
App.Div. 549. 

17 C.J. P 1014 note 50. 

26k Mo.—Provance v. Missouri 
Southern R. Co., App., 186 S.W. 
955. 

27. N.Y.—Rudomin v, Interurban St. 
R. Co., 98 N.Y.S. 506, 111 App.Div. 
548, 18 N.Y.Ann.Cas. 218. 
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2S. N.Y.—Rudomin v. Interurban St. 
R. Co., 9S N.Y.S. 506, 111 App.Div. 
54S, 18 N.Y.Ann.Cas. 218. 

29. N.Y.—Quirk v. Siegel-Cooper 
Co., 60 N.Y.S. 22S, 43 App.Div. 461. 
affirming 56 N.Y.S. 29. 26 Misc. 24 L 

17 C.J. p 1014 note 54. 

30. Tex.—Missouri, K, & T. R. Co. 
V. Hawk, 69 S.W. 1037, 30 Tex. 
Civ.App. 142. 

31. Ind.—Chesapeake & O. Ry. Co. 
of Indiana v. Perry, US N.E. 548, 
66 Ind.App. 532. 

32. Ky.—Louisville & N. R. Co. v. 
P,.ichmond, 67 S.W. 25, 23 Ky.L. 
2394. 

Xex.—International & G. N. R. Co. 
V. Thompson, Civ.App., 37 S.W. 24. 

33. Ky.—Bates & Rogers Constr. 
Co. V. Pluharity, 201 S.W. 10, 179 
Ky. 66S. 

Tex.—3Iissouri, K. & T. R. Co. v. 

Huff, Civ.App., 32 S.W. 551. 

17 C.J. p 1014 note 57. 

34. Ga.—Atlantic Coast Line K. Co. 
\v Powell, 56 S.E. 1006, 127 Ga, 805, 

9 L.R.A.,N.S., 769, 9 Ann.Cas. 553. 

35 . Ky.—^Augustus V. Goodrum, 6 
S.W.2d 703, 224 Ky. 558. 

Ohio.—Pittsburgh, C., C. & St. L. Ry. 
Co. V, Fagin, 3 Ohio N.F.,N.S., 30, 
affirmed 74 Ohio St- 491, 78 N.E. 
1135. 

17 C.J. p 1014 note 59. 

Eoss of services 

In personal injury action, allega¬ 
tion that plaintiff sustained substan¬ 
tial damages for loss of time from 
his business and by being obliged to 
employ others authorized a recovery 
for loss of his services.—Perlman v. 
Shanck, 183 N.Y.S. 767, 192 App.Div, 
179. 
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cially pleaded but in other jtirisdictions, it would [ a special allegation.^’^ Even in those jurisdictions 
seem that proof of this nature is admissible without 5 in which particularity ot averment is ordinarily re¬ 


special employment 

(1) Regaldipfr-s of wiiat mar be ilie 
€OrrfH‘t rule in rase of injure-s tu 
labon-rs, ordinary medianj« s. and Iht, 
like, whose earninys may be Faid to 
be standardised and hence pr^'s-irn- 
ably known to the other party with¬ 
out averment, loss of earning-s in a 
special c^mployment, business, or pro¬ 
fession cannot be proved without be- 
mff allfffod.—Armstrong v. Spokane 
International R. Co., 172 P. 57S, lUl 
Wash. 525, L.R.A.liRSE 460. 

(2) In an action for persona! in-; 
juries, under an allegation that plain¬ 
tiff “had been prevented from at¬ 
tending to her ordinary business,” 
it was held that plaintiff could not 
show:, for the purpose of enhancing 


j wdll eliminate many argumentative , 
^iuestions at trials."—Bullitt v. Del-| 
Mware Bus Co., ISO A. 519, 522, 7 W. | 
: W.Harr.. Del., 62. 

I Certainty of allocation 

(1) In an action in trespass for 
I personal injuries, a statement of 
; claim is insufficient, as vague, un- 
! certain and indefinite, if it alleges 
I inability to work after an accident, 
and avers only that the accident pre¬ 
vented plaintiff “and probably will 
in the future prevent him from at¬ 
tending to his daily occupation.” If 
plaintiff undertakes to recover for 
loss of earnings, defendant is enti¬ 
tled to know the occupation of plain¬ 
tiff at the time of the accident, by 
whom he was employed, the wages 


damages, the loss of earnings in a j he was receiving, and for what pe- 
special employment requiring skill I riod of time he was prevented by 


and training.—Taylor v. Monroe, 4’ 
Conn. 36. 

36. Cal.—Hoffmann v. Lane, 54 P 
2d 477, 11 Cal.App.2d 653. 


I the accident from engaging in his oc¬ 
cupation.—Wilson V. Pardoe, Pa., 13 
i Xorthumb.Leg.J. 270. 

! (2) Petition claiming damages for 


Ind.—Xorthern Indiana Public Serv- i of time, without specifying 

ice Co. V. Robinson, IS K.E.2d 933, j amount of time lost or value, was in- 


106 Ind.App. 210. i 

Ky.—V. T. C. Lines v. Taylor, 134 
S.W.2d 991, 2S1 Ky. S3—Honaker 

V. Crutchfield, 57 SWb2d 502, 247 
Ky. 495—Prichard v. Collins, 15 S. 

W. 2d 497, 228 Ky. 635—Carrs Fork 
Coal Co. V. Smith, 203 S.W. 1070, 
219 Ky. 510—Louisville & X. R. Co. 
V. Johnson, 282 S.W. lOST, 214 Ky. 
1S9. 

Mo.—Francis v. City of West Plains, 
216 S.W. SOS, 203 Mo.App. 249. 
N.Y.—Horton v. Childs Co., 203 N.T. 

S. 301, 208 App.Div. 765. 

Ohio.—A. F. Waite Taxi & Livery 
Co. V. McGrewg 16 Ohio App. 219—■ 
Cincinnati Traction Co. v. Smith, 
14 Ohio App. 3S9—Pittsburgh, C., 
C. & St L. Ry. Co. V. Fagin, 3 
Ohio N.P.,N,S., 30, affirmed 74 

Ohio St. 491, 78 N.E. 1135. 

Tex.—Panhandle & S. P. Ry. Co. v. 

Reed, Civ.App., 273 S.W. 611. 
Wash,—Armstrong v. Spokane Inter¬ 
national Ry. Co., 172 F. 578, 101 
Wash. 525, L.R,A.19iSE 460. 

17 CJ. p 1014 note 60. 

“There is no good reason why a 
plaintiff, in seeking to recover spe¬ 
cial damages for expenses incurred 
by reason of injuries sustained by 
him, or resulting from his inability 
to pursue an occupation, should not 
' aver wnth reasonable certainty and 
particularity the character and 
amount of such expenses, and the 
nature of the occupation. The facts 
are within his knowledge. The dis¬ 
closure works no hardship upon him, 
and a defendant is entitled to be 
fully and fairly informed of the 
plaintiff’s demands. Adherence to 
the sound rule requiring particularity 
in the averment of special damages 


adequate as basis for allovrance of 
such damages.—Ben Gorham & Co. 
V. Carter, 14 S.W.2d 749, 228 Ky. 
214. 

laduoing breach bf contract 

In action for inducing breach of 
attorney’s employment contract, dam¬ 
ages for his effort, time, and ex¬ 
pense "were held special, and required 
to be specially alleged.—Nelson v. 
Smith, 241 X.Wb 884, 258 Mich. 169. 

Nature and extent of business loss 

One suing for injuries is not bound 
to allege extent of resulting business 
loss or precise manner in wffiich busi¬ 
ness loss occurred, as condition to re¬ 
covering damages for such loss.— 
Tappin v. Rider Dairy Co., 178 A. 
428, 119 Conn. 591. 

Prospective or future earnings 

(1) Facts on which special dam¬ 
ages for prospective earnings depend 
must be particularly stated in a 
pleading.—Reed v. Molony, 101 P.2d 
175, 38 Cal.App.2d 405, 

(2) Where complaint alleged that 
plaintiff was incapacitated, and “will 
be incapable for a long time to come, 
and will never again be able to per¬ 
form the duties of a city fireman, 
which was his occupation in the past, 
and that he has lost his wages since 
that time,” etc., no supplemental 
pleading was necessary to entitle 
him to recovery for loss of salary 
subsequent to the filing of the com¬ 
plaint, assuming that loss of wages 
is special damages necessary to be 
specifically pleaded.—Ingersoll v. Ol- 
well, 220 P. 775, 127 Wash. 276. 
Value to business 

Value of plaintiff’s services to 
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bu.Finess conducted by him during 
period of ine^bility to work because 
of injuries could not be considered 
as element of damage, in absence 
of special pleading.—Senegram v. 
Groobman, 88 P.2d 859, 30 Cal.App.2d 
514, 

Father's action for injury to minor 
In a father's action against a 
street railway company for injuries 
to his minor daughter, the striking 
out of his testimony as to having 
given some of his time to his injured 
daughter, loss of time as an element 
of damages not being alleged in the 
declaration, was proper, particularly 
since loss of his time is generally 
not a proper item of damages.—Zipus 
V. United Rys. & Electric Co. of Bal¬ 
timore City, 108 A. 884, 135 Md. 297. 

Married woman 

Where plaintiff in personal injury 
action was a woman, keeping house 
at time of injury, an allegation in pe¬ 
tition that she was deprived of the 
use of her thumb in the perform¬ 
ance of her usual and necessary du¬ 
ties will be presumed to refer to her 
household duties, although, at time 
of injury, in addition to doing house¬ 
work, she assisted her husband in 
insurance business, but had failed 
to plead such fact in her petition.— 
Flintjer v. Kansas City, Mo.App., 204 
S.W. 951. 

Waiver 

In personal injury action, where 
plaintiff’s loss of time and earnings, 
although not pleaded, was treated 
as an issue by both sides and evi¬ 
dence thereof was admitted without 
objection, plaintiff’s failure to plead 
such matter was waived.—Flint jer 
V. Kansas City, Mo.App., 204 S.W. 
951. 

Allegations held sufficient 
Ala.—^Mobile & O. R. Co. v. Watson, 
130 So. 199, 221 Ala. 585. 

Conn.—Tappin v. Rider Dairy Co., 
178 A. 428, 119 Conn. 591. 

Mo.—Shannon v. People’s Motorbus 
Co, of St. Louis, App., 20 S.W.2d 
580. 

17 C.J. p 1014 note 60 [b]. 

37. Mass.—Roselli v. Riseman, 182 
N.E. 567, 280 Mass. 338. 

17 C.J. p 1015 note 61. 

Married women 

(1) If plaintiff is a married woman 
the rule has been held to be differ¬ 
ent, and such damages must be spe¬ 
cifically pleaded.—Mellwitz v, Man¬ 
hattan R. Co., 17 N.Y.S. 112. 

(2) If defendant does not avail 
himself of the right of motion to 
make the petition more specific he 
cannot afterward object because of 
its generality.—Dickens v. Des 
Moines, 37 N.W. 165, 74 Iowa 216. 




25 C.J.S. 


DAMAGES 


I 137 


quircd, it has been held that where the injury al¬ 
leged would necessarily import a loss r.f time, a , 
more direct averment may be dispensed with.-^ Re- ‘ 
gardless of this conflict of authority, plaintiff is not 
entitled to recover for loss of time where, in^tead ' 
of asking damages generally for the injuries sus- | 
tained, he specifies the elements of damages for | 
which he seeks recovery and omits to mention the \ 
clement of loss of time.“® ■ 

I 

The quantum of damages or value of the time or ; 
earnings lost need not, however, be specifically stat¬ 
ed.So, it has been held that evidence of such 
loss is admissible under allegations of inability and 
incapacity to perform one’s usual and ordinary busi¬ 
ness or occupation for a given length of time,^^ or 
under a general allegation of loss of valuable time, ^2 
or loss of time from work and labor.^^ 

Neither is an allegation in the complaint of the 
character of plaintiff’s occupation indispensable.^^ 


If plaintifTs occupation is such that no definite 
measure of his loss can be proved, he should pleat! 
all the facts shovrir.g the character of his business 
or occupation^” V» here, howevir, the complaint 
Sets f«mth the occupation of rdaintiff and the anicmnt 
of earuxingh receivnl therefrom, he is liiiiittd in re¬ 
covery far past earnings to buch amount.That 
the complaint sets forth iite weekly earnings of 
plaintiff at the rime of injury does limit the recovery 
fur future earnings such rate, where the allega¬ 
tion as to loss of future earnings is gencralp^" 

Although in the particular jurisdiction there can 
be no recovery for loss of time in the absence of a 
special averment, it has been held that a loss of time 
from plaintiff’s usual employment may be shown un¬ 
der an allegation of general damages in order to 
show the extent of the injury.'^s 

§ 137. —— Impairment of Earning Capacity 

Damage resulting from loss or impairment of earning 


38. Okl.—Rhodes v. Lamar, 292 P. 
335, 145 Okl. 223. 

Utah.—Littledike v. Wood, 255 P. 

172, 69 Utah 323. 

17 C.J. p 1015 note 63. 

Serious injuries 

Allegations that plaintiff’s ribs 
were broken and lung punctured, con¬ 
fining him in hospital for several 
weeks, showed loss of time necessar¬ 
ily resulting from injuries alleged, 
so as to warrant recovery therefor 
without specially pleading it.—Lit¬ 
tledike V. Wood, supra. 

39. Tex.—Ft. Worth & D. C. R. Co. 
V. Morrison, 129 S.W. 1157, 61 Tex, 
Civ.App. 590. 

40. Mo.—Mabrey v. Cape Girardeau 
& Jackson Gravel Road Co., 69 
S.W. 394, 92 Mo.App. 596. 

Tex.—Pecos & N. T. R. Co. v. Bow¬ 
man, 78 S.W. 22, 34 Tex.Civ.App. 
98. 

17 C.J. p 1015 note 65. 

Sufficient allegation 

An allegation of the amount per 
month which plaintiff was earning 
at the time of his injury is sub¬ 
stantially an allegation of the value 
of his time and is sufficient as 
against an objection that the peti¬ 
tion does not state the reasonable 
value of the lost time.—Galveston, 
H. & S. R. Co. V. Roth, 84 S.W. 1113, 
37 Tex.Civ.App. 610. 

41. Ill.—Sliellabarger v. Nattier, 7 
N.E.2d 365, 289 Ill.App. 473. 

Minn.—Collins v. Lodge, 35 N.W. 368, 
37 Minn. 503. 

17 C.J. p 1015 note 66. 
future earnings 

Allegation that plaintiff has been 
prevented up to “the present date” 
from carrying on usual business eJi- 


titles plaintiff to recover for future 
loss of earnings.—McCormack v. 
Haines. 154 A. 738, 9 X.J.Misc. 547. 

4a. Mo,—^Wheeler v. Breeding, App., 
109 S.W.2d 1237. 

Eq.uivalent to loss of time from 
work and loss of wages.—^Wheeler 
v. Breeding, supra. 

43. Or.—^Kelley v. Stout Lumber Co., 
263 P. 881, 123 Or. 647. 

iExtra compensation 

In action for injuries to insurance 
agent, allegation that he “has lost 
and will lose much time from his 
work, and his ability to earn a liveli¬ 
hood has been and will be greatly 
impaired as a result of said injuries,” 
was held sufficient for proof of loss 
of profits under a contract entitling 
him to extra compensation for writ¬ 
ing particular amount of new busi¬ 
ness during the year, and to a pen¬ 
sion depending on insurance written 
at end of certain period, on writing 
such amount of new* business during 
every year of such period, “loss of 
time” and “loss of earnings” for that 
time meaning the same thing.—Ganz 
v. Metropolitan St, R. Co., Mo., 220 
S.W. 490. 

Use of eanxings from truck 

In an action based on a collision 
between plaintiff’s truck and defend¬ 
ant’s truck, for injuries both to the 
person and to the truck, wherein it 
was alleged and denied that plaintiff 
lost the use of his truck for ten days, 
court properly permitted plaintiff to 
testify as to how much he was earn¬ 
ing with his truck at the time of 
the accident.—Caso v. Keboni, 203 
P. 1025, 55 CaLApp. 601. 

Work as student 

Under allegation of inability to 
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work for long time, student is prop¬ 
erly permitted to testify as to time 
lost from classes, without specific 
allegations thereof in complaint.— 
Conway v. Robinson, 113 So. 531, 216 
Ala. 495. 

44. U.S.—Northern Pac. R, Co. v- 
Wendel, Mont., 156 P. 33S, 84 C.C. 
A. 232. 

Iowa.—Flanagan v. Baltimore & O, 
R. Co., 50 N.W. 60. 83 Iowa 639. 
17 C.J. p 1015 note 67. 

See, however, a case in which it 
was said; “The declarations do not 
disclose the nature of the avocations 
or occupations of the plaintiffs. The 
inability to pursue an avocation or 
occupation does not necessarily arise 
from an injury. This result must 
depend both upon the injury and the 
occupation. This sort of damage is 
special, not general, and the charac¬ 
ter of the avocation or occupation 
must be alleged, or evidence of it 
will not be permitted to be intro¬ 
duced.”—Bullitt v. Lelaivare Bus Co., 
180 A. 519, 521. 7 W.W.Harr., Bel., 62. 

45. Tex.—Gamer v. Winchester, Civ. 
App., 110 S.W.2d 1190, error dis¬ 
missed, 

. 46. Mo.—Leingang v. Geller, Ward 
& Hasner Hardware Co., 73 S.W. 2d 
256, 335 Mo. 549. 

Tex.—Gamer v. Winchester, Civ.App., 
110 S.W,2d 1190, error dismissed. 

47- Mo.—Jackson v. United Rys. Co. 
of St. Louis, App., 227 S.W. 617. 

48. Ala.—Conway v. Robinson, 113 
So. 531, 216 Ala. 495. 

Mo.—Bona v. Luehrman, App., 243 
S.W. 386. 

17 C.J, p 1015 note 68. 
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power must be specially alleged unless the injury alleged , 
wifi necessarily render a person less capable of perform- '• 
ing his usual business duties in the future. , 

It ha? Iiecn held that resrJtirg from loss 

ctr impairment of earning T«raaer are special damag¬ 
es, and mast lie pleader! to he recoverable."^^ W here, . 
however, the injury alleged will necessarily render | 
a person less capable of performing his usual busi- i 
ness duties in the future, pniof of the impairment j 
of his general earning capacity may ordinarily be ; 


given under the general allegation of the injury, 
and damages resulting therefrom, such as the inabil¬ 
ity to attend to his ordinary business, without a spe¬ 
cial averment that plaintiff will be unable to earn 
as much in the future as in the pastd*^ or without 
specially averring the nature of his occupation or 
emplo 3 'nient,^^ although a few courts seem to re¬ 
quire a greater strictness and definiteness in the 
allegation. 


49. Conn,—Tappin v. Rider Dairy 
Co., 175 A. 4l\S, 119 Conn. 591. 
Del.— Bullitt V. Delaware Bus Co., 
ISO A. 519, 7 WVW.Harr. 61\ 

Ky.—Louisville & K, R. Co. v. Camp¬ 
bell. 05 S.W.2d 26. 207 Ky. IS2. 
Okl.—Kennedy v. Tan Horn, 180 P- 
480. 77 Okl. 100. 

Or.—Davis v. Springer, 275 P- 600, 
128 Or. 582. 

Married •woman 

Married woman cannot herself re¬ 
cover damages for lessened capacity 
to earn money resulting from per¬ 
sonal injuries, where no claim is 
made therefor in declaration, and no 
proof offered relative thereto.— Ams- 
dill V, Detroit Motorbus Co., 206 X. 
W, 494, 233 Mich, 150. 

AHegfatloas insnfficiejit 

(1) In action for injuries, allega¬ 
tions that plaintiff was damaged by 
being unable to pursue her usual 
avocation, and permanently disabled 
from following her usual occupation, 
were insufficient as basis for proof 
of such damage, in absence of allega¬ 
tions of character of avocation or 
occupation.—Bullitt v. Delaware Bus 
Co., 180 A. 519, 7 W.W.Harr.Del., 62. 

(2) As against special demurrer.— 
Gallegher v. Davis, 183 A, 620, 7 W- 
W.Harr.Del. 3Sn. 

Allegations siifacieixt 

In action for injuries, allegation in 
declaration of permanent incapacity 
to follow any kind of manual labor 
was sufficient allegation of special 
damage, since term “manual labor’* 
is well understood, and earnings 
therefrom are standardized, and de¬ 
pendent on locality, presumably 
known to defendant without particu¬ 
lar averment.—Bullitt v. Delaware 
Bus Co-, ISO A. 519, 7 W.W.Harr.Del. 
62. 

3Particiilars Tmnecessarjr 

Employers and earnings before in¬ 
jury were not reanired to be alleged 
under allegation of impaired earning 
capacity as result of accident, alleged 
as element of general damage.—^Da¬ 
vis V* Springer, 275 P. 600, 128 Or. 
582, 

Oomplaiiit constmed 
In action for injuries sustained in 
automobile collision, petition did not 
plead loss of future earning power, 
but only loss of month from work. 


—Stedman Fruit Co. v. Smith, Tex. 
Civ.App., 45 S.W.2d 804. 

50. U.S.—Fidelity & Deposit Co. of 
Maryland v. Bardsley, C.C.A.Idaho, 
22 F.2d 603. 

Cal.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Armstrong v. Ford, 
86 P.2d 3S5, 30 Cal.App. 347— 

Hoffmann v. Lane, 54 P.2d 477, 11 
CaLApp.2d 655—Lemer v. Eng- 
Skell Co., 2So P. 905, 104 Cal.App. 
22S. 

Mass.—Doherty v. Ruiz, 18 X.E.2d 
542. 

Miss.—Mississippi Cent. R. Co. v. 
Smith, 168 So. 604, 606, 176 Miss. 
306, citing Corpus Juris, and cer¬ 
tiorari denied and appeal dis¬ 
missed 57 S.Ct. 313, 299 D.S. 518, 
81 L.Ed. 382. 

Mo.—Rogles V. United Rys. Co., 232 
S.W. 93. 

Or.—Davis v. Springer, 275 P. 600, 
128 Or. 5S2. 

Tex.—Dallas Ry. & Terminal Co. v. 
Darden, Com.App., 3S S.W.2d 777, 
affirming, Civ.App., 23 S.W.2d 739. 
Utah.—Littledike vv Wood, 255 P. 

172, 69 Utah 323. 

17 C.J. p 1015 note 69. 

JExtent of injury not shown 

The inability to follow one’s ordi¬ 
nary vocation may be proved, in the 
absence of an allegation in the com¬ 
plaint showung the extent of the in¬ 
jury—Ralph X. Blakeslee Co. v. Ri- 
go, 109 A. 173, 94 Conn. 481. 
Inability to perform household du¬ 
ties 

Ala.—Thomas v. Carter, 117 So. 634, 
218 Ala. 55. 

Under allegation of negligeace 

In beauty operator’s action against 
distributor for damages resulting 
from use of hair dye, evidence con¬ 
cerning beauty operator’s damages, 
including inability to perform her 
housework or to carry on business 
of beauty operator, was admissible 
under allegations of distributor’s 
negligence in distributing an inher¬ 
ently dangerous hair dye.—Sicard v. 
Kremer, 13 N-E.2d 250, 133 Ohio St. 
291. 

Recovery limited 

Plaintiff pleading special damages 
in blank was entitled to compensa¬ 
tion only for the impaired earning 
power, which was the proximate re¬ 
sult of injuries received,—Louisville 


& X. R. Co. V. Johnson, 282 S.W. 1087, 
214 Ky. 189. 

Ea absence of request for specific 
statement 

X'eb.—Xye v. Adamson, 266 N.W. 767, 
130 Xeb. 887. 

Complaint sufficient 
Tex.—Farmers’ & Mechanics* Nat. 
Bank v. Marshall, Civ.App., 4 S.W. 
2d 165, error dismissed, 

17 C.J. p 1015 note 69 [c]. 

51. U.S.—Wade v. Leroy, X.T., 20 
How. 34, 15 L.Ed. 813—Southern 
Pac. Co. V. Hall, Cal., 100 F. 760, 
41 C.C.A. 50. 

17 C.J. p 1016 note 70. 

nature of duties and work done 
can be shown although not alleged, 
in absence of special exception.— 
Ratliff V. Nau, Tex.Civ.App., 36 S.W. 
2d 254, error dismissed. 

52. Conn.—Tappin v. Rider Dairy 
Co., 178 A. 428, 119 Conn. 591. 

17 C.J. p 1016 note 71. 

Allegations insufficient 

(1) Allegation that plaintiff was 
prevented from following his ordi¬ 
nary business is insufficient allega¬ 
tion of loss of earning power to per¬ 
mit proof thereof.—Tappin v. Rider 
Dairy Co., supra. 

(2) An averment in a statement of 
claim that because of the alleged 
negligence of defendant and plain¬ 
tiff’s subsequent injuries, plaintiff's 
earnings have been impaired in a 
specified amount and “probably will 
be impaired during his entire life,” 
is defective because it fails to set 
forth the plaintiff’s occupation, rate 
of earnings and period of disability 
and because the extent of his fu¬ 
ture damages is set forth as a prob¬ 
ability and not as a definite aver¬ 
ment.—Shargay v. Lawrence, 31 Pa. 
Dist. & Co. 239. 

Allegations sufficient 

(1) Allegation of nature of plain¬ 
tiff’s trade or business, and of effect 
of personal injury on his ability to 
continue it sufficiently, apprises de¬ 
fendant that claim will be made for 
special damages for loss of earning 
power.—Tappin v. Rider Dairy Co., 
178 A. 428, 119 Conn. 591. 

(2) An allegation in an action for 
injury to a street railway passenger 
that by the time he was twenty-one 
years old he would have a certain 
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Proof may usually be made of, and recover’, hai: 
for, impairment of earning; capacity under an aver¬ 
ment of permanent disability,-''*'" and evidence there¬ 
of is, of course, admissible under an expre-^s alle¬ 
gation that plaintiff’s earning capacity has been les¬ 
sened or impaired,54 even though there is no allega¬ 
tion of the amounts which plaintiff could earn be¬ 
fore and after he received the injury."*'"* 

Proof of impairment of capacity to fulfdl the ob¬ 
ligation of a certain contract or to pursue a special 
employment, it has been held, cannot be given with¬ 
out a special averment ;56 but it is not error to ad¬ 
mit proof of this nature where it is clearly shown 
that it was not intended as an item of damage, rm 
where the purpose of its introduction is not clear, 
as it is admissible for the purpose of showing the 
extent of the injury, although under the pleadings 
it might not be admissible for the purpose of aug¬ 
menting the damages.57 

An averment as to the size of plaintiff's family 


§ 138 

I'- :rr'b vunt ■'-n the nf of earning ca- 

.\r: alb'joi'U* fif impairrn^un taming capacity 
duv to ruTmamu'iCy of the injitry is :if,i iocfcisistent 
with an alb. gation of lo>t tin:*' nor an attvratd to 
reco’ur ilounb: Where tht* crmipiaint 

alleges penTicanent destnicrisui of earnnw: cajcicity, 
an allegation that [aaintiff hot time and canuiigs in 
a specified sum limits the arrojunt of host earnings 
only as to that lost up to the tiling of the petition 
and not as to future loss.^” 

§ 138. - Loss of Profits 

Whether or not recovery may be had for loss of 
profits under a general allegation of damage depends on 
whether under the facts such damage is considered gen¬ 
eral or special. 

Whether or not recovery may be had for, or 
proof made, of loss of profits under a general alle¬ 
gation of damages depends, of course, on whether 
or not such damages are on the facts involved to 


earning capacity is not subject to 
special demurrer as being: too specu¬ 
lative and indefinite.—Rome Ry. & 
Light Co. V. Keel, 60 S.E. 468, 3 Ga. 

* App. 769. 

Permanent injury necessary 

Where no special damages or per¬ 
manent injuries were pleaded, plain¬ 
tiff could recover only damages fair¬ 
ly compensating him for mental and 
physical pain and suffering proxi- 
mately resulting, and not for im¬ 
paired earning power.—Carrs Fork 
Coal Co. V. Smith, 293 S.W. 1079, 219 
Ky. 510. 

53. Ala.—Birmingham Electric Co. 

V. Cleveland, 113 So. 403, 216 Ala. 
455- 

Cal.—Armstrong v. Ford, 86 P.2d 385, 
30 Cal.App.2d 347—Lejeune v. Gen¬ 
eral Petroleum Corporation of Cal¬ 
ifornia, 18 P.2d 429, 128 Cal.App. 
404. 

Iowa.—^Willis v. Schertz, 175 N.W. 

321, 188 Iowa 712. 

Ky.—Gretton v. Duncan, 38 S.W.2d 
448, 238 Ky. 554. 

Tex.—Allen v. Denk, Civ.App., 87 S- 

W. 2d 303—Gulf, C. & S. F. R. Co. 
V. Scripture, Civ.App., 210 S.W. 
269, reversed on other grounds 
Pullman Co. v. Gulf, C. & S. P. R- 
Co., Com.App., 231 S.W. 741. 

17 C.J. p 1016 note 72. 

I^oss of power to earn money 

In some jurisdictions under an al¬ 
legation of permanent injury, there 
may be a recovery for loss or im¬ 
pairment of power to earn money, al¬ 
though it is not specially averred.— 
Louisville & IST. R. Co. v. Sinclair, 
188 S.W. 648, 171 Ky. 562—17 C.J. 
p 1017 note 78. 


54. Tex.—Thomas v. Pugh, Civ..\pp,. 

6 S.W.2d 202. 

17 C.J. p 1016 note 73. 

Nature of proof 

(1) Where plaintiff, suing for per¬ 
sonal injuries, alleged and testified 
he was unable to perform work or¬ 
dinarily performed before accident, 
testimony regarding payments made 
to others hired to do such work was 
admissible on issue of value of plain¬ 
tiff's loss of time and earnings.—Al¬ 
exander V. Cheaster, 164 A. 287, llO 
N.J.Law 95. 

(2) Under complaint alleging im¬ 
pairment of earning capacity, evi¬ 
dence that plaintiff was banjo in¬ 
structor and earned one hundred 
forty dollars per month before acci¬ 
dent was admissible.—Davis v. 
Springer, 275 P. 600, 128 Or. 582. 

(3) Evidence of earnings in real 
estate business by injur»^d passen¬ 
ger was properly admitted on ques¬ 
tion of damages under allegation 
that passenger would be unable to 
resume former activities.—Gulf, C. 
& S. F. Ry. Co. V. Baldwin, Tex,Civ. 
App., 2 S.W.2d 520. 

(4) In personal injury case in 
which verified bill of particulars had 
been filed alleging that injured par¬ 
ty could never do work for w'hich she 
was suited and that she had spent 
money, and would have to spend 
more money, for medical care, evi¬ 
dence as to her profession at time of 
accident was admissible.—^Denver 
Tramway Corporation v. Kuttner, 35 
P.2d 852, 95 Colo. 312. 

Loss of earnings past and future 

(1) Allegation that plaintiff “has 
lost, and will in the future continue 
to lose, much money by. reason of 
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his lessened ability to earn money.” 
was held to warrant recovery of 
damages for loss of wages both past 
and future.—Peters Kansas City 

Rys. Co., 224 S.W. 25, 2m Mo.App. 
197. 

(2) Loss of future earnings may 
be considered under pleading alleg¬ 
ing impairment of future capacity to 
work although loss was not specifi¬ 
cally alleged,—Thomas v. Pugh, Tex. 
Civ.App., 6 S.W.2d 202. 

55. Tex.—International & G. X. R. 
Co. V. Cruseturner, 9S S.W. 423, 44 
Tex.Civ.App. 181. 

17 C.J. p 1016 note 74. 

56. Conn.—Ralph N. Blakesiee Co. 
V. Rigo, 109 A. 173, 94 Conn. 4S1. 

17 C.J. p 1017 note 75. 

57. Wash.—Nicholson v. Brado, 297 
P. 1093, 162 Wash. 146. 

17 C.J. p 1017 note 76, 

Physical condition after suit may 
be showm as bearing on nature and 
extent of injuries, even though no 
claim for loss of earning power w'as 
made.—Nicholson v. Brado, supra. 
58- Ga.—Wilson v. Central of Geor¬ 
gia R. Co., 63 S.E. 1121, 132 Ga. 
215. 

Utah.—Bakka v. Kemmerer Coal Co., 
134 P. 888, 43 Utah 345, 

58. Tex.—St. Louis, B. & M. Ry. Co. 
V, Price. Civ.App., 244 S.W. 642, 
affirmed, Com.App., 269 S.W. 422. 

60- Mo.—Dodson v. Gate City Oil 
Co., 88 S.W.2d 866, 338 Mo. 1S3, 
3Eh:arCtice of profession 

Plaintiff in a personal injury ac¬ 
tion was not limitied, as to his right 
to recover for loss of earning power, 
to the amount specifically alleged In 
his complaint as damages resulting 
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be considered general or special^^ Under some 
authorities, where the wrong complained of consists 
of or occasions the breach of a contract, the loss of 
profits arising from the breach may be recovered 
under a general allegation of damage,^- particularly 
where such loss is the natural and necessary result 
of the breach of contract.®*^ Under others, how¬ 
ever, the loss of profits resulting from breach of 
contract are considered special rather than general 
damages and must be specially pleaded to permit 
recovery thereof.®*^ 

Where the case is founded on tort, loss of profits 
is held to be special damages to be' specially plead¬ 
ed,®^ as in the case of loss of profits arising from 
an injury to one’s person,6® although there is au¬ 
thority to the contrary.®'^ 


A recovery cannot be had for prospective loss 
of profits only, if no actual damage is alleged or 
sought to be proved.®^ 

Under a direct allegation of the loss of profits, 
evidence as to the nature and amount is admissi- 
ble.69 

Where the right to recover profits growing out of 
a breach of contract depends on their coming with¬ 
in specific statutory limitations, in order that such 
profits may be recovered, the facts bringing the 
case within the statute must be pleaded.'^® 

A pleading which seeks as an item of damage loss 
of profits which are uncertain or speculative is in- 
sufficientJ^ 


from total inability to practice his 
profession up to time of filing com¬ 
plaint and six months thereafter, 
but, under general allegation of dam¬ 
age, could recover for subsequent 
permanent impairment of his ca¬ 
pacity to practice his profession.— 
Cp.mpbell V. Bradbury, 176 P. 6S5, 
17& Gal. 364. 

ei. hr.J.—Sailor v. Pine. 130 A. 610, 
103 N.J.Law 222, 2 hT.J.Misc. 823. 
N.Y.—Hunt V, Engels, 261 N.Y.S. S37, 
238 App.Div. 758. 

17 C.J. p 1017 note 79. 

ABegatioii. of “financial loss” 

In action by landlord against ten¬ 
ants for failure to vacate premises, 
in which count for damages and in¬ 
juries to property and its appoint¬ 
ments was added, alleging that plain¬ 
tiff was deprived of use of premises 
during time that repairs made neces¬ 
sary by defendants were being made, 
and was thereby occasioned financial 
loss, admission of evidence over ob¬ 
jection of loss in bribery business 
from failure of defendants to sur¬ 
render premises was error, the al¬ 
legation of financial loss being too 
indefinite.—Sailor v. Pine, 130 A. 610, 
102 N.J.Law 222, 2 N.J.Misc. 823. 
Complaint sufficient 
Tex.—San Antonio Paper Co. v. 
Morgan, Civ.App., 53 S.W.2d 651, 
error dismissed—Hart-Parr Co. v- 
Krizan & Maler, Civ.App., 212 S. 
W. 835. 

17 C.J. p 1017 note 79 [b]. 

62. Nev.—Bradley v. Nevada-Cali- 
fornia-Oregon Ry., 178 P. 906, 42 
Nev. 411. 

17 C.J. p 1017 note SO. 

Profits of established business 
As respects action for breach of 
contract, loss of profits in business 
already established, definitely ascer¬ 
tainable or even expected, if not too 
remote or conjebtural, is allowable 
without special pleading thereof.— 
Brunvold v. Johnson, Cal.App., 97 P. 
2d 4S9. 


Knowledge imputed 

Unless some special loss is 
claimed, damage for loss of profits 
on account of breach of contract is 
generally the subject of evidence 
rather than pleading, knowledge 
thereof being reasonably imputed 
to offending party.—^Brunvold v. 
Johnson, supra, 
lioss of commissions 

In action for breach of contract, 
where the only damage was loss of 
profits consisting of commissions, 
general allegation of damage “in the 
loss of profits’' was sufficient.—Brun¬ 
vold V. Johnson, supra. 

63. Idaho.—Dewar v. Taylor, 249 P. 
773, 43 Idaho 111. 

64. Ky.—Asher v. E. S. Howard & 
Son, 198 S.W. 1149, 178 Ky. 398. 

Mont.—^Whitelaw v. Vallance, 19S P. 
449, 60 Mont. 172. 

S.D.—Standard Paper Co. v. Scott, 
170 N.W. 136, 41 S.D. 279. 

Profits on collateral contract 

In pleading loss of profits on col¬ 
lateral contracts as special damages, 
the existence of such contracts, the 
knowledge of their existence by the 
party sought to be charged, the ab¬ 
sence of a market to fill such con¬ 
tracts, and any other facts necessary 
to show that such loss of profits was 
within the contemplation of the par¬ 
ties when the main contract was 
made, are required to be pleaded.— 
Foster v. De Paolo, 188 N.Y.S. 746, 
affirmed 194 N.Y.S. 934, 202 App.Div. 
825, reversed on other grounds 140 
N.B. 220, 236 N.T. 132, 28 A.L.R. 
353, 

65. Or.—Sather v. Giaconi, 220 P. 
740, 110 Or. 433—^Andrew v. Ore- 
gon-Washington R. & Nav. Co., 
178 P. 181, 90 Or. 611. 

Tex.—John E. Morriss Co. v. O’Neal, 
Civ.App., 109 S.W.2d 1156. 

Extent of pleading 

An electric company sued for dam¬ 
age when bottle filling machine of 

774 


manufacturer of carbonated water 
beverage broke down after meter 
was changed, was entitled to know 
from manufacturer’s pleadings on 
what facts manufacturer based his 
allegations of lost profits, and to be 
informed of cost of production and 
delivery and elements that made up 
such cost.—Community Public Serv¬ 
ice Co. V. Gray, Tex.Civ.App., 107 
S.W.2d 495. 

Complaint insufficsient in action for 
destruction of part of fish net, where 
there was no statement of factsr 
showing that the fishing business 
was profitable, or that any gain 
would have resulted from use of the 
net in its original form.—Sather v. 
Giaconi, 220 P. 740, 110 Or. 433. 

66. Cal.—Brunvold v. Johnson, App., 
97 P.2d 489. 

Ill.—Abt V. Chicago Rys. Co., 207 Ill. 
App. 314. 

17 C.J. p 1017 note 81. 

67. N.T.—O'Connor v. National Ice 

Co., 4 N.Y.S. 537, 56 N.Y.Super. 

410, affirmed 24 N.E. 1092, 121 N.T. 
662. 

17 C.J. p’ 1017 note 82. 

68. Mich.—Petrie v. Lane, 35 N.W. 
70, 67 Mich. 454. 

69. N.H.—Taylor v. Dustin, 43 N. 
H. 493. 

17 C.J. p 1017 note 84. 

70. Ga.—Montgomery v. Alexander 
Lumber Co., 78 S.E. 413, 140 Ga. 
51. 

17 C.J. p 1017 note 85. 

Items of peculiar value 

Complaint for breach of contract 
to manufacture gas torches, alleg¬ 
ing that parties agreed that torches 
had peculiar value to plaintiifs of 
three dollars and a half each, was 
not demurrable, under Civ.Code, §§ 
3300, 3308, 3355.—Forster v. Carouso, 
299 P. 741, 114 Cal.App. 303. 

71. Cal.—^Forster v. Carouso, su¬ 
pra. 
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In 3.n cictioii for loss siiffi'rcd liv nn cnn)I>'c*T 
growing- out of personal injuries to an er.inia/LC, 
defendant is entitled to have the corralaiat^ r" i 
certain in its terms as to just what w'r.nuf: ' 
pects to show as elements of his damage."- 

§ 13-9. - Expenses 

Generally, expenses paid or incurred by reason of 
the wrongful acts are considered special damages to be 
specially pleaded. 

As a general rule, expenses paid or incurred hy 
reason of defendant’s wrongful act are regard<*d 
as special damages which must be alleged in order 
that they may be proved or recovered and the 
pleading must also set forth facts showing defeml- 
ant’s liability for such expense.'*^ Where such ex¬ 
penses are stated in a gross sum, defendant may 
by a timely objection secure an itemized statement, 
where it is apparent from plaintiff's allegations that 
they are made up of distinct and separate items."^ 



'Wi'l' :..fmi::u w 1: , p r fr -- r:lr: ii/j a cvf- 
, ta!n r.f In:-,, th'* -mly :: ,;nr*d ri-'Ult 

fft-n: thv pr..o' >i in- 

curr'd f'V luhii g care of ir.jnrul or 

' prr,t.: of exp I in r/uridiigup ‘r ‘Iriv- 

ii:g jf{ cnulc lrL>p'i>,‘’irg f-ii piiin'jffs lanfP ^ can- 
::ra be iiUr/Iucid unle-s sptcindy aiernid; ir:l im- 
tier an ahcgmti“^n uf exp'^iase-- incurred or paiil be^ 
cause of an injury, prn')»: of li-ibilities incurrctl and 
! the amount an: nature then of is aduni'sille, in the 
' absence of a motirns to make the c?>mpiaint more 
\ spedfic.^^ 

I 

i The pleading must ordinarily show why the ex- 
^ pense was incurred ar.d ihe necessity there for,or 
I show that such expense flows directly and logically 


N.T.—Hunt V. Engels Tractor Co., 
261 K.Y.S. 837, 238 App.Div. 76S. 
ISTo part of gfeneral damages 

Loss of probable profits consti¬ 
tutes no part of general damages, be¬ 
ing too remote.—Salaban v. East St. 
Louis & Interurban Water Co., 1 N. 
B.2d 731, 284 Ill.App. 358. 
^Anticipated profit of xmestablished 
business 

Cal.—Gibson v. Hercules Mfg. & 
Sales Co., 252 P. 780, 80 Cal.App. 
689. 

CJomplaint siifacient 

(1) A petition, alleging that 
plaintiff's business was damaged by 
defendant city’s maintenance of 
open ditch in street to such extent 
as to diminish profits, was not de¬ 
murrable as setting forth no basis 
for determination of damages in 
that they were alleged as loss of 
profits, which are purely specula¬ 
tive.—City of Rome v. Lecroy, 1 S. 
E.2d 759, 59 Ga.App. 644. 

(2) In suit for damages for breach 
of contract to grant concession in 
department store to conduct meat 
market, allegations of petition re¬ 
garding breach of contract by de¬ 
fendant, and showing apparent prof¬ 
its which plaintiff would have made, 
calculated on basis of actual profits 
during specified period, was suffi¬ 
cient to support recovery for loss 
of profits, if any.—Morgan v. Stein¬ 
berg, Tex,Civ.App,, 23 S.W.2d 527, 

72. Cal.—^Darmour Productions Cor¬ 
poration V. Herbert M. Baruch Cor¬ 
poration, 27 P.2d 664, 135 Cal.App. 
351. 

73. Del.—Bullitt v. Delaware Bus 
Co., 180 A. 519, 520, 7 W.W.Harr. 
62, citing Corpus Juris—^Brader- 
man v. Baltimore & P. R. Co., 134 
A. 56, 3 W.W.Harr. 206. 


La.—Theriot v. Ta.«.«in, App., 146 So. 


729. 1 

Miss.—Chapman v. Powers, 116 So- *• 
609, 611, 150 Miss. 687, citing Cor-| 
pus Juris. j 

Utah.—Simmons v. Wilkin, 15 P.2d j 


321, SO Utah 362. 

17 C.J. p 1017 note 86. 

Under provision of lease j 

Lessors urere not entitled to award < 
of expenses in their suit to inter- j 
pret lease under provision in lease 
providing for payment therefor by 
lessee, w-here bill made no claim! 
therefor or alleged that such fees or | 
expenses had been or would be in-! 
curred.—Friedman v. S. S. Kresge | 
Co., 194 X.E. 829, 290 Mass. 114. i 


74. Tex.—Owl Taxi Service v. Sa- 
ludis, Civ.App., 122 S.W.2d 225, 
error dismissed. 

Expenses for board and attention 
Ga.~Maekle Const. Co. v. Wyatt, 116 
,S.E. 877, 29 Ga.App. 617. 

75. Ga.—McKenzie v. Mitchell, 51 
S.B. 34, 123 Ga. 72. 

17 C.J. p 1018 note 87. 

Itemizing repairs 

In an action of trespass for in¬ 
jury to automobile, it is fatally de¬ 
fective not to allege the amount of 
alleged depreciation in value and 
several items paid for necessary re¬ 
pairs.—’Bollinger V. Greenaway, 3 
Pa.Dist. & Co. 312. 

Separate expenditures 

When plaintiff sets forth claim for 
one hundred dollars for medical ex¬ 
pense, three hundred dollars dental 
bill, and twenty-five dollars damages 
to clothing, such sums should not 
be lumped but in detail broken 
down.—^Kupko v. Musselman, 31 Lua. 
Leg.Reg.,Pa., 364. 
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76. Cal.—Fbillander v. U'llpon Es¬ 
tate Co., 7 P.2d 17 7, 214 Cal. 582. 

IT C.J. p =? note SS. 

77. U.S.—s?’'>uthf»‘rn. Pae. Co. v. Hall, 
Cal., IDA F. 76<\ 41 C.C.A. 50. 

Ill.—Xorth Chicago St. R, Co. v. 
Cotton, 41 IlL.Vpp. 311, affirmed 
29 .V.E. 899, 140 Ill. 4S6. 

73. Ind.—Robinson v. Shanks, 20 
X.E. 713, llg Ind. 125. 

79. Mo,—Tanbu.skirk v. Qfaincy, O. 
K. C. R. Co-. Ill S.W. S32, 131 

Mo.App. 357. 

17 C.J. p 1018 note 91. 

80. Tex.—Dolorc^s Land & Cattle Co. 
V. Jones, 3 Tex.A.Civ,Cas. § 270. 

81. Okl.—Sweet v. Henderson, 178 
P. 666. 72 Okl. 51. 

17 C.J. p 1018 note 93. 

82. Ga.—Bernhardt v. Federal Ter¬ 
ra Cotta Co., 101 S.E. 5SS, 24 Ga. 
App. 635. 

Tex.—Humble Pipe Line Co. v. Kin¬ 
caid, Civ.App., IS S.W.,2d 144, error 
refused—Port City Lumber Co. v. 
Markell, Civ.App,, 9 S.W.2d 449, 
error dismissed, 

Utah.—Simmons v. Wilkin, 15 P.3d 
321, 80 Utah 362. 

Hotel bm 

Where injured plaintiff pleaded 
she returned to home from hospi¬ 
tal and employed special nurses, but 
evidence showed plaintiff went to 
live with parents at hotel, admit¬ 
ting testimony as to hotel bill was 
error, in absence of showing of ne¬ 
cessity and reasonableness.—Sim¬ 
mons V. Wilkin, supra. 

AHegations sufficient 

Allegations of petition were suf-' 
ficient to authorize recovery by hus¬ 
band of injured wife of sum pedd 
servant for performing household 
ties formerly performed 1^ 
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from tlie wronjy done,^^ and also sliow that the 
amoiiiiL of the expenditure was reasonable,or, 
where the expenditure consists of services rendered 
by a substitute employed to take the place of the 
injured person, the specific acts of services per¬ 
formed.'^'^ It is not necessary to aver that items 
were necessary or reasonable, where it is shown 
that they are the prices for such services which ob¬ 
tained ill the vicinity at the time.^® x\ complaint 
is not subject to general demurrer for not alleging 
that expenses claimed as damages were necessarily 
incurred if there are other allegations from which 
it is fairly inferable that such expenses w'ere nec¬ 


essarily inciirred.^'^ 

Medical attendance and nursing. In perhaps the 
I greater number of jurisdictions it is essential to 
recovery for, or the admissibility of proof of pay¬ 
ment or incurrence of, medical and kindred expens¬ 
es occasioned by personal injury that these facts be 
specially alleged and this is also true as to medi¬ 
cal expenses which will be necessarily incurred in 
the futiire.S9 In some jurisdictions, however, par¬ 
ticularly if the injury is a severe one, such expens¬ 
es are considered as a reasonably necessary result of 
the injury, and may be proved under a general al- 
I legation of damages.^O 


Port City Lumber Co. v. lilarkell. i 
Tex.Civ.App., 9 S.W.2d 449, error 1 
dismissed. j 

Subject to special demurrer 
Ga.—Montezuma Live Stock Co. v. | 
Dover, 111 S.E. 441, 28 Ga.App. { 
392. j 

83. Ga.—Bernhardt v. Federal Ter- | 

ra Cotta Co.. 101 S.E. 5SS, 24 Ga. j 
App. 630. I 

84. Tex.—Dalby v. Lyle, Civ.App.. 
105 S.\V.2d 764—Cruse v. Chacon, | 
Civ.App., 67 S.W.2d 399, error re¬ 
fused—^Humble Pipe Line Co. v. 
Kincaid, Civ.App., 19 S.W.2d 144 
—Port City Lumber Co. v. Markell, 
Civ.App., 9 S.^V-Bd 449, error dis¬ 
missed—Hart-Parr Co. v. Krizan 
& Maler, Civ.App., 212 S.W. SSo. 

Utah.—Simmons v. Wilkin, 15 P.2d 
321, SO Utah 362. 

85. Tex.—Port City Lumber Co. v. 
Markell, Civ.App., 9 S.W.2d 449, 
error dismissed. 

88. Tex.—Kerr v. Blair, 105 S.W. 

548, 47 Tex.Civ.App. 406. 

17 C.J. p lOlS note 94. 

87. Ga.—Smith v, Aultman, IIS S. 
E. 459, 30 Ga.App. 507. 

88. Ala.—Atlantic Coast Line R. Co. 
V. Watson, 110 So. 316, 215 Ala. 
254—-St. Louis & S. P. Ry. Co. v. 
Trice, SO So. 434, 202 Ala. 352— 
Mobile Light & R. Co. v. Fuller. 
92 So. S9, IS Ala.App. 301- 

Dei.—Bullitt V. Delaware Bus Co., 
ISO A. 519, 7 W.W.Harr. 62. 

Hi.—Baltimore & O. S. W. R. Co. 

V. Schell, 122 IIl.App. 346. 

Ky.—Honaker v. Crutchfield, 57 S. 

W. 2d 502, 247 Ky. 495—^Augustus j 

V. Goodrum, 6 S.W.2d 703, 224 j 

Ky. 55S—Louisville & N, R. Co. 
V. Johnson, 2S2 S.W. 1087, 214 Ky, 
1S9—Louisville & X. R. Co. v. Hor¬ 
ton, 219 S.W, 1084, 187 Ky. 617— 
Louisville Ry. Co. v. Schwemmer, 
205 S.W. 6S5, ISl Ky. 641. 

Miss.—New Orleans & X. E. R. Co. 
V. Hegwood, 124 So. 66, 155 Miss. 
104—Chapman v. Powers, 116 So. 
609, 611, 150 Miss. 687, quoting 

Coi^pus Juris, 


Mo,—Blunk V. Snider, 111 S.W.2d 163, 
.342 Mo. 26. 

X.Y.—Horton v. Childs Co.. 203 N. 

Y.S. 301, 20S App.Div. 765. 

17 C.J, p 1018 note 95. 

Conflict of laws 

In an action for personal injuries 
governed by the law^s of a sister 
state, the necessity of pleading med¬ 
ical expenses is governed by the lex 
fori, and in Missouri there can be no 
recovery of such expenses, unless 
pleaded.—La Duke v. Dexter, Mo. 
App., 202 S.W. 254. 

I>3mizatioii unnecessary 

(1) Generally.—Farmers’ & Me¬ 
chanics’ Xat. Bank v. Marshall, Tex. 
Civ.App., 4 S.W.2d 165, error dis¬ 
missed. 

(2) A general averment of ex¬ 
penditures of money is insufR- 
cient. Defendant is entitled to know 
the amount paid out for medicines 
and medical attention, and to whom 
and when the amounts were paid.— 
Wilson V, Pardoe, 13 Xorthumb.Leg. 
J., Pa., 270. 

Evidence of defendant 

Excluding evidence that defendant 
paid plaintiff’s medical and hospital 
bills before suit was not error, ab¬ 
sent special allegation.—New Or¬ 
leans & N, E. R. Co. V. Hegwood, 124 
So. 66, 155 Miss. 104. 

Nonpayment of expenses by defend¬ 
ant 

Plaintiff in personal injury suit 
-was entitled to show that defendant 
did not pay or obligate himself to 
pay hospital and doctor bills in¬ 
curred because of injuries, where 
there was evidence that defendant 
obtained doctor’s services to care 
for plaintiff and that doctor per¬ 
formed such services for defendant 
gratis or was paid by latter, al¬ 
though petition did not seek re¬ 
covery therefor.—Blunk v. Snider, 
111 S.W.2d 163, 342 Mo. 26. 
AUegations held sufficient 
Ala,—White v. Thorington, 120 So. 
914, 219 Ala. 101. 

Cal.—Sanford v. McCook, 44 P.2d 631, 
6 Cal.App.2d 482. 

Colo.—Denver Tramway Corporation 
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V. Kuttner, 35 P.2d 852, 95 Colo. 
312. 

Conn.—Matysewski v. Wheeler, 117 
A. 545, 97 Conn. 593. 

Ga.—^Kelly v. Georgia Ry. & Power 
Co., 101 S.E, 401, 24 Ga.App. 439, 
reversed on other grounds Georgia 
Ry. & Power Co. v. Kelly, 105 S. 
E. 300, 150 Ga. 698, conformed to 
105 S.E. 688. 26 Ga.App. 115. 
Iowa.—Gehlbach v. McCann, 249 N. 

W. 144, 216 Iowa 296. 

17 C.J. p 1018 note 95 [a]. 

Allegation insufficient 

Allegation that plaintiff was put 
to expenses in and about the treat¬ 
ment of her injuries is not a spe¬ 
cial claim for the special damages 
of expense for physician.—Mobile 
Light & R. Co. V. Fuller, 92 So. 89, 

18 Ala.App. 301. 

89 . Miss.—Pickwick Greyhound 
Lines v. Silver, 125 So. 340, 155 
Miss. 765. 

Allegations sufficient 
Colo.—^Denver Tramway Corporation 
V. Kuttner, 35 P.2d 852, 95 Colo. 
312. 

Mo.—Gaty v. United Rys. Co., 251 
S.W. 61. 

Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 139 S.W.2d 881, 
error dismissed, judgment cor¬ 
rect. 

90 . Colo.—Seeing Denver Co. v. Mor¬ 
gan, 185 P. 339, 66 Colo. 565. 

Del.—Bullitt V. Delaware Bus Co., 
180 A. 519, 521, 7 W.W.Harr. 62, 
citing Corpus Juris. 

Ind.—^Vockel v. Rhynearson, 197 N.E. 
705, 101 Ind.App. 637, rehearing 
denied 199 N.E. 162. 

Tenn.—^Atlantic Ice & Coal Co. v. 
Cameron, 94 S.W,2d 72, 19 Tenn. 
App. 675. 

Va.—Southern Ry. Co. v. U. S. Cas¬ 
ualty Co., 118 S.E. 266, 136 Va. 
475. 

17 C.J. p 1018 note 96. 

Amendment permissible 

Where the original complaint al¬ 
leged severe and permanent injuries, 
an amendment during trial to in¬ 
clude demand for necessary medical 
and surgical expense resulting from 
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The precise amount expended need not tie al¬ 
leged, an allegation of expense for medical at¬ 
tendance being sufficient,at least in the ab^^rce 
of a motion to make more specific,^- or a special 
demurrer,93 nor need the day or place at \\hich the 
services were rendered be averred.9-^ The defend¬ 
ant, however, is entitled to be informed, especiallv 
where objection is made by demurrer, at least, of 
the maximum amount of expense incurred for med¬ 
ical and other treatment, so that, if an apparentiv 
unreasonable amount be alleged, he may have fair 
notice, and opportunity to meet the charge,9j> 

If the amount expended is alleged, the complaint 
need not, in the absence of a special exception or 
demurrer, allege that such expenditures were rea- 
sonable.96 On special exception, however, it must 
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It has been held that un.der allegations of perma¬ 
nent injury, there may be a recovery for future ex- 


injury is permissible.—Hoffman v. 
Southern Pac. Co., 281 P. 681, 101 
Cal.App. 218. 

Heqnest for Tbill of particnlars as 
remedy 

Evidence of doctors* and hospital 
bills, necessarily incurred by in¬ 
jured employee, was admissible over 
employer’s g-eneral objection in such 
employee’s action for damages, al¬ 
though such elements of damages 
were not claimed in declaration, as 
defendants’ remedy was affidavit that 
bill of particulars was necessary to 
their defense.—Curry & Turner 
Const. Co. V- Bryan, 185 So. 256, 184 
Miss. 44. 

Past and future expense 
Cal.—Hoffman v. Southern Pac. Co., 
281 P. 681, 101 Cal.App. 218. 

Colo.—Seeing Denver Co. v. Morgan, 
185 P. 339, 66 Colo. 565. 

Allegations sufficient 

To advise defendant that medical 
attention would be necessary. 

Ind.—Vockel v. Rhynearson, 197 IST. 
E. 705, 101 Ind.App. 637, rehear¬ 
ing denied 199 N.E. 162. 

Tenn.—Atlantic Ice & Coal Co. v. 
Cameron, 94 S.W.2d 72, 19 Tenn. 
App. 675. 

91. Miss.—Trussell v. Breland, 131 
So. 811, 159 Miss. 276. 

17 C.J. p 1018 note 97. 

Allegations held sufficient 

Evidence as to amount injured 
plaintiff spent for medical attention 
was admissible, where petition al¬ 
leged that he spent “- dollars 

for surgical and medical attention.” 
—Rooney v. St. Louis-San Francisco 
Ry. Co., 286 S.W, 153, 220 Mo.App. 
273. 

92. Miss.—Trussell v. Breland, 131 
So. 811, 159 Miss. 276. 

17 C.J. p 1019 note 98. 

93. Miss.—Trussell v. Breland, su¬ 
pra. 

17 C.J. p 1019 note 99. 


Name of physician and amount of 
bill 

Petition alleging plaintiff suffered 
damage in doctor’s bills incurred 
and to be incurred was specially de¬ 
murrable, because not alleging 
amount of bills incurred and name 
of physician.—Perkins v. Publix 
Theatres Corporation, 171 S.E. 147, 
47 Ga.App, 641. 

Itemization unnecessary 

(1) Allegation of special damage 

in amount of physician’s bill is not 
subject to special demurrer as not 
specifically setting forth the items 
of damage.—Mackle Const. Co. v. 
Wyatt, 116 S.E. 877, 29 aa.App. 

617. 

(2) In action for injuries, allega¬ 
tion of damages in certain sum for 
expenses of nursing and being cared 
for is not demurrable as not itemiz¬ 
ing the damages, it not implying 
that there were separate items.— 
Mackle Const- Co. v. Wyatt, supra. 

94. Tex,—St. Louis, S. W. R. Co. v. 
Stonecypher, 63 S.W. 946, 25 Tex. 
Civ.App. 569, 

95. Del.—Bullitt v. Delaware Bus 
Co., 180 A. 519, 7 W.W.Harr. 62. 

Miss.—Chapman v. Powers, 116 So. 

609, 150 Miss. 687. 

17 C.J. p 1019 note 2. 

Blank amount 

Where, in an action for injuries, 
the petition left the amount of 
plaintiff's medical bills blank, it was 
error to admit evidence thereof.— 
Lexington R. Co. v. Britton, ISO Ky. 
676, 114 S.W. 295. 

Back of paxticulaxity 

In action for Injuries, averment 
of damage in declaration that plain¬ 
tiff was compelled to expend “a large 
sum of money, upwards of two 
hundred dollars” in attempting to 
be cured of injuries which were sus¬ 
tained in accident was insufficient as 
lacking particularity,—^Bullitt v. Del- 
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an art- Bus Co., ISO A. 519, 7 \V.\V. 

Harr., Drd., 62. 

96. T<^x.—v. Thaman, Civ 
App., S.W.2d 378, reversed cm 
other grounds. Com.-4pp., 55 S.W. 
2d 519. 

17 C.J. p 1019 note 3. 

Allegation of liability 

Petition for injuries, alleging that 
plaintiff will become liable for medi¬ 
cal treatment in specified amount, 
was sufficitmt to present damage 
items in absence of special excep¬ 
tion.—Dickey v. Jackson, Tex.Com. 
App., 1 S.l,W2d 577, reversing, Civ. 
App., 293 S.W. 584—Texas Electric 
R. V. Jones, Tex.Civ.App., 231 S.W. 
823, reversed on other grounds. Com. 
App., 243 S.W. 9SO. 

97. Tex.—Kootsey v. Lewis. Civ. 
App., 126 S.W.2d 512—Owl Taxi 
Service v. Saludis, Civ,App,, 122 
S.W 2d 225, error dismissed—J. C. 
Stout Lumber Co. v. Mouton, Civ. 
App.. 293 S.W. 6S8. 

9S. Wash,—Xorthern Pac. R. Co. v. 

Hess, 26 P. 866. 2 Wash. 383. 
Absence of demurrer 

Complaint alleging that plaintiff 
‘‘expended much for medicines and 
treatment and employment of phy¬ 
sicians,” in the absence of demur¬ 
rer, was sufficient to justify proof 
of exact amount expended for care 
and nursing.—Abalas v. Consolidat¬ 
ed Const. €o., 164 P, 19, 32 Cal.App. 
732. 

99. Mo.—Campbell v. Chilllcothe, 
162 S.W. 309, 175 Mo.App. 436. 

17 C.J. p 1019 note 5. 

1. Tex. — Galveston, H, & S. A. R. 
Co. V. Wesch, Civ.App.. 21 S.W. 
62. 

Wash.—Stowe v. La Conner Trading 
Transportation Co., SO P. S56, 81 
P. 97. 39 Wash. 28. 

2, Iowa.—Knapp v. Sioux City & 
P. R. Co.. 22 N.W. IS, 71 Iowa 41. 

H.D.—Nitschka v. Geiszler. 137 N. 
W. 454, 23 N.D. 412. 
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A defense wliich admits tlie damages alleged but 
relics on a set-off is insufficient if entitling defend¬ 
ant to recover nominal damages only because the 
facts causing special damage were not pleaded.-’ 

^Matters set up by way of recoupment are taken 
to be admitted, if not denied in the replication.-^ 

Liquidated damages, A defense that a provision 
for liquidated damages set up in the complaint is 
void as constituting a penalty must be pleaded un¬ 
less its illegality appears on face of contract or 
complaint.-^ Where the complaint seeking liqui¬ 
dated damages contains an allegation of nonpay¬ 
ment, the defense of payment must be affirmatively 
pleaded. 

Counterclaim and recoupment. Damages claimed 
by way of recoupment or reconvention must be spe¬ 
cially or speciftcaiiy pleaded.^^ Allegations of dam¬ 
ages sought by defendant in a counterclaim or re¬ 
coupment should be as certain and definite, and as 


clear, precise, and concise as those required in state¬ 
ment of claim or declaration.^^ 

§ 142. - Matters in Mitigation 

Facts in mitigation may be pleaded in partial but 
not full defense. Such matters must be specially pleaded 
according to some authority, but not according to others. 

As a partial defense in an action for damages, de¬ 
fendant may plead facts in mitigation.^s Facts 
which are in mitigation of damages only should not, 
however, be pleaded as a justification or full de- 
fense.^^ The rules by which the sufficiency of a 
pleading is ordinarily determined may not be strict- 
applied to allegations of such nature.^^ 

According to some authority matters in mitiga¬ 
tion of damages may be shown under an answer 
containing a general denial only, and need not be 
specially pleaded,^ ^ while according to others mat¬ 
ters in mitigation to be available as an issue must 
be specially pleaded by defendants^ In still other 


27. B.C.—Dissette v. Dost, 2S0 F. 
455, 51 App.D.C. 3S1. 

28. III.—Chicago Legal News Co. 
V. Browne, 5 Ili.App. 250, affirmed 
103 Ill. 317. 

2a N.Y.—Norris v. IMclMechen, 236 
N.Y.S. 4S6, 134 Misc. S66. 

30. N.Y.—Posner v. Rosenberg, 149 
App.Div. 272, 133 N.Y.S. 704. 

31. La.—Fisher v. Johnson, 123 So. 
433, 11 La.App. 314. 

IVIass.—Sayles v. Quinn, 82 N.E. 713, 
196 Mass. 492. 
damages special iii nattire 

When damages sought, by way of 
recoupment are special in nature, 
they must be specially pleaded.— 
Atlanta Glass Co. v. Noizet, 13 S.F. 
833, 88 Ga. 43. 

32. Ga.—^Atlanta Glass Co. v. Noi¬ 
zet, supra. 

Pa.—Bad^nhausen Corporation v. 

Lang Co., 170 A, 294, 314 Pa. 201, 
followed in Badenhausen Corpora¬ 
tion V. H. & D. Lang Mfg. Co., 
170 A. 296, 314 Pa. 207. 

33. N.Y.—Hammond v. Crowell 
Pub. Co., 1 N.Y.S.2d 728, 253 App. 
Div. 205. 

S.D.—Buell V. Greene, 2S7 N.W. 

509, 66 S.D. 615. 

63 C.J. p 9S9 note 87. 

Consent 

Answer pleading consent by a 
course of conduct to use of a per¬ 
son’s name for purposes of trade 
•veas not a complete defense to an 
action for damages under statute 
requiring written consent to be ob¬ 
tained in order to justify use of a 
person’s name or picture for pur¬ 
poses of trade, but appropriate alle¬ 
gations of fact might be asserted 
in mitigation of damage as a par¬ 
tial defense.—Hammond v. Crowell 


rPub. Co., 1 N.Y.S.2d 728, 253 App. 

I Div. 205. 

: Hnzoiliation and embarrassment 

In a husband’s action against his 
divorced wife to recover actual and 
exemplary damages for humiliation 
and embarrassment caused by act of 
wife in changing name of their child 
without husband’s consent, allega¬ 
tions in defendant’s answer that 
plaintiff had always shown a lack 
of affection toward defendant and 
his daughter, that plaintiff’s actions 
had brought disgrace on his family, 
and that the action was brought 
for purposes of humiliating defend¬ 
ant and her daughter, tended to mit¬ 
igate damages and were not sub¬ 
ject to demurrer.—Buell v. Greene, 
287 N.W. 509, 66 S.D, 615. 

34. N.Y.—Hammond v, Crowell 
Pub. Co., 1 N.Y.S.2d 728, 253 App. 
Div. 205. 

63 C.J. p 989 note 87. 

35. N.Y.—Bradner v. Faulkner, 93 
N.Y. 515, reversing 16 N.Y.Wkly, 
Dig. 240. 

3S. U.S.—Chicago, M. & St. P. Ry. 

Co. V. Holverson, C.C.A.Iowa, 264 
F. 597, 9 A.L.R. 1401. 

Idaho.—Rogers v. Davis, 228 P. 330, 
39 Idaho 209. 

Or.—Moore v. Shell Oil Co., 6 P.2d 
216, 139 Or. 72. 

17 C.J. p 1020 note 26 —63 C.J. p 
989 note 85. 

Special plea improper 

Such matter cannot be specially 
pleaded.—Becker v. Kelsey, 157 A. 
177, 9 N.J.Misc. 1265. 

5*ejisioii for physicial debility 

Where plaintiff’s physical condi¬ 
tion prior to the injuries sued for 
becomes a material inquiry, the fact 
that he is drawing a federal pen¬ 
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sion, granted on the ground of phys¬ 
ical debility, is pertinent, and is ad¬ 
missible without being pleaded.— 
Hawkins v. Missouri, K. & T. R. Co., 
83 S.W. 52, 36 Tex.Civ.App. 633. 
Matter affecting life expectancy 
In an action for personal injuries, 
defendant can show plaintiff’s habit 
of using intoxicating liquors, which 
affected his life expectancy, under 
the general issue, without specially 
pleading it.—Chicago, M. & St. P. 
Ry. Co. V. Holverson, C.C.A.Iowa, 
264 F. 597, 9 A.L.R. 1401. 

37. Mont.—Meinecke v. Intermoun¬ 
tain Transp. Co., 55 P.2d 680, 101 
Mont. 315. 

N.M.—Federal Reserve Bank of Dal¬ 
las V. Upton, 285 P. 494, 34 N.M. 
509—Higgins v. Cauhape, 261 P. 
813, 33 N.M. 11. 

17 C.J. p 1021 note 27. 

Materiality 

Allegation of matter in mitigation 
of damages is not material. It re¬ 
quires no reply, and is not the sub¬ 
ject of demurrer. It is not set up 
as a defense, but merely as a no¬ 
tice.—Smith V. Trafton, 26 N.Y. 
Super. 709—17 C.J. p 1021 note 27 
I [a]. 

Failure to minimize damages 

(1) Defense of plaintiff’s ability 
to minimize damages by exercise of 
reasonable diligence must be spe¬ 
cially pleaded and is not available 
under general denial.—McDaniel 
Bros. V. Wilson, Tex.Civ.App., 70 S. 
W.2d 618, error refused.—Amarillo 
Oil Co. v. Ranch Creek Oil & Gas 
Co., Tex.Civ.App.. 271 S.W. 145, er¬ 
ror dismissed, Com. App., 288 S.W. 
1114—^World's Special Films Corp. v. 
Fichtenberg, Tex.Civ.App. 176 S.W. 

1 733—^Missouri, K & T. R. Co. v. 
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jurisdictions, the rule is that it is only new matter 
in mitigation that must be specially pleadeil,-^ an^'i 
that anything in evidence which tends to disprove 
the amount of damages alleged is still competent 
under the general issue and must be considered by 
the jury along with the other testimony in the 
case.^^ 

§ 143. Issues, Proof, and Variance 

a. In general 

b. Amount of recovery 


a. In G-encral 

Or>Jy such issues srvolving damages as are raised by 
the pleadmgs can be consiidered, the pleading and proof 
must correspond, and the damages Tccovered must be 
warranted by the pleadings and proof. 

In actions f<,>r it ir that plain¬ 

tiff pptve a:I fact- ptrrnitttd by the pleadings and 
riect“>sar3* e^tab'!i^hmv^it of the tlamages he 
seeks,and such proof as is warranted by the plead¬ 
ings may be maded^ 

Only such matters and issues involving flamagcs 
can be considered as are rai-ed by the pleadiiigsJ- 


Smith, lOS S.W. 1195, 49 Tex.Civ. 
App. 610. 

(2) In a servants action, the de¬ 
fense that the servant was negli¬ 
gent in the treatment of his injuries 
or in failing to observe and obey the 
instructions of his attending physi¬ 
cian must be pleaded to be avail¬ 
able.—West Lumber Co. v. Keen, 
Tex.Civ.App., 221 S.W. 625, reversed 
on other grounds, Com.App., 227 S. 
W. 236. 

(3) In action for damages for 
wrongful discharge of contractor, 
defendant has burden of pleading 
that plaintiff could have minimized 
his damages.—Houston, E. & W. T. 
Ry. Co. V, Browder, Tex. Civ. App., 
265 S.W. 227, reversed on other 
grounds. Com.App., 283 S.W. 154. 

(4) Discharged architect need not 
plead inability to get work else¬ 
where, such matter being in mitiga¬ 
tion of damages to be pleaded bj 
defendant.—Phelps v. Connellee, 
Tex.Com.App., 285 S.W. 1047, revers¬ 
ing, Civ.App., 278 S.W. 939. 

(5) While it may be that injured 
person must show reason for fail¬ 
ure to use adequate means to effect 
recovery and mitigate his damages 
rather than to aggravate them, it is 
better practice for defendant to 
plead special facts showing con- 
tributory negligence by plaintiff in 
aggravating his injury.—Baker v. 
Cobb, Tex.Civ.App., 221 S.W. 314, 
dismissed for want of jurisdiction. 

Voluntary assistance by defendant 

In an action for personal injuries, 
defendant's treatment of, and deal¬ 
ing with, plaintiff subsequent to the 
injury, such as giving him free 
house rent, furnishing him supplies, 
payments on account of wages, etc., 
could not be proved in mitigation of 
damages under the general issue of 
not guilty, but should have been set 
up by special plea, such acts by de¬ 
fendant not being in response to 
legal liability.—^Anderson Lumber 
Corporation v. Lehto, C.C.A.S.C., 282 
F. 485. 

Breach of contract 

Defendant has burden of pleading 
and proving diminution of damages 


sought for breach of <-orilrat‘t.— 
Pittman Const. Co. v. Ellis, 147 J?. 
E. 420, 39 Ga.App. 


38. S.D.—-Buell v. Greene. 2i7 X. 1 
W. 509, 66 S.D. 615. 

39. Or.—Hahn Mackay, 126 P. 

991, 63 Or. 100. 

40. Ga.—Surles v. City of Cedar- 
town, 156 S.E. 632, 42 Ga.App. 4S0. 

Ky.—^Augustus v. Goodrum. 6 S.W. 

2d 703, 224 Ky. 55 S. 

Mont.—Cashin v. Northern Pac. Ry. 
Co., 28 P.2d 862, 96 Mont. 92—- 
Luther v. Lee, 2^4 P. 365, 62 

Mont. 174. 

X.C.—Bowen v. Fidelity Bank, 183 
S.E. 266, 209 X.C. 140. 

Or.—^Aune v. Oregon Trunk Ry., 51 
P.2d 663, 151 Or. 622. 

Pa.—Mudano v. Philadelphia Rapid 
Transit Co., 137 A. 104, 289 Pa. 
51. 

Tex.—Owl Taxi Service v. Saludis, 
Civ.App., 122 S.W. 2d 225, error 
dismissed—John E. Morriss Co. v. 
O’Neal, Civ.App., 109 S.W.2d 1156. 
Allegation of damage withont 
proof thereof will not permit recov¬ 
ery of damage.—Bowen v. Fidelity 
Bank. 183 S.E. 266, 209 X.C. 140. 
Bruitlessness of operation 

Physician’s testimony that no op¬ 
eration would improve conditions to 
which he testified w'as competent, 
although no necessity for an opera¬ 
tion was pleaded, on issue of per¬ 
manency of injury as pleaded.—Gil¬ 
christ V. Kansas City Rys. Co., Mo., 
254 S.W. 161. 


Necessity and reasonableness of 
expense claimed as damages are 
within this rule.—Dickey v. Phoebe 
Jackson, Tex.Com.App., 1 S.W.2d 
577, reversing, Civ.App., 293 S.W. 
584—Owl Taxi Service v. Saludis, 
Tex.Civ.App., 122 S.W,2d 225, er¬ 
ror dismissed—Dalby v. Lyle, Tex. 
Civ.App., 105 S.W.2d 764—Cruse v. 
Chacon, Tex.Civ.App., 67 S,W.2d 399, 
error dismissed—Humble Pipe Line 
Co. V. Kincaid, Tex. Civ.App., 19 S. 
W.2d 144, error refused. 

XiiOLoidated damages 

(1) Where by statute liquidated 
damages are recoverable only if ac¬ 
tual damages are impractical or ex- 
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trt‘n;ely (hlficult tf> fix, piamtiff must 
pr '-U'-’h to bf- the r'lnif-, 

!’.S.—Sjx Conipaiips of Cahfnrrisa 
V. Jo.nt Highway Dist. Xo. 12 of 
California, C.thA.Cal., IM F.2d 
62b, alfiriaing, D.C., 24 F.Supp. 346, 
certiorari granttf'd Six Companies 
of California v. Joint Highway 
Dist. No. 13 of State of Califur- 
nia, 61 S.Ct. 36, reversed on oth¬ 
er grr.unds 61 S.Ct. IS6. 

Cal.—Kelly v. McDonald. 276 P. 40 1, 
9N Cal. App. 121— Hanlon Drydock 
& Shipbuilding Co. v. G. W. Mv- 
Xear, Inc., 232 P. 1002, 7b CaL 
App. 204. 

<2) If the stipulation for damage.s 
constitutes a penalty, plaintiff must 
prove actual damages. 

Fla.—Poinsettia Dairy Products v. 
Wessel Co., 16$ So. 306, 123 Fla. 
120, 104 A.L.R, 216—Tibbets Cor¬ 
ner V. Arnold, 146 So. 218, 108 
Fla. 239. 

Ky.—Augustus v. Goodrum, 6 S.W. 
2d 70S, 224 Ky. 558. 

On plea in reconvention, damages 
must be proved w’ith same cer¬ 
tainty as in direct action.—Fisher v. 
Johnson. 123 So. 433, 11 La.App. 

314. 

Bffect of itemization of damages 
Where the allegations as to dam¬ 
age to an automobile enumerating 
the various parts injured amount 
to no more than a description of the 
injuries to automobile, plaintiff need 
not prove damage to each of such 
enumerated parts. It is proper in 
such case for plaintiff to prove the 
difference in value of the car before 
and after the injury. 

Ohio-—Frazier v. Semoff, 152 N.E. 

780, 21 Ohio App. 6, 

Tex.—Sikes v. Rulfs, Civ.App., 67 
S.W,2d 405. 

41- N.Y.—Sommers v. Village of 
Walden, 292 N.Y.S. 856. 250 App. 
Div. 722. 

42. Blemenis causing damage 

In pleading specifically elements 
of things causing damage, consider¬ 
ation by jury in arriving at finding 
must be confined to those pleaded. 
—Connecticut General Life Ins. Co. 
V. Kornegay, Tex.Civ.App., 93 S.W.2<i 
164, error dismissed. 
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ISToupaymeiit 

In a personal injury action against 
a street railroad, where plaintiff al¬ 
leged that defendant had refused to 
pay, plaintiff’s testimony that he had 
not been paid anything, and had 
made a demand for settlement, was 
proper to support the allegation of 
nonpayment—Northern Texas Trac¬ 
tion Co. V. Smith, Tex.Civ.App., 223 
S.W. lOlS. 

Exemplary damages 

Evidence to show plaintiffs right 
to exemplary damages is inadmissi¬ 
ble w'here plaintiff’s complaint is in¬ 
sufficient to raise issue.—Thompson , 
V. Shanley, 17 P.2d 10S5, 93 Mont. 
235. 

Proof as to plea or defense 

(1) Evidence in defense of action 
for damages must be within the is¬ 
sues raised by the pleadings.—Mar¬ 
shall V. Troncelliti, 96 Pa.Super. 57. 

(2) Hence, in an action for inju¬ 
ries, where the answer merely de¬ 
nied negligence and set up assump¬ 
tion of risk, evidence that defendant 
paid plaintiff's hospital and medical 
bills and helped to support his fam¬ 
ily while he was incapacitated was 
not admissible.—Camp Mfg. Co. v. 
Beck, C.C.A.S.C., 2S3 F. 705. 

(3) So, where plaintiff in personal 
injury action claimed nothing on 
account of liability for medical 
services, there was no error in sus¬ 
taining objection to defendant's 
auestion seeking to elicit the fact 
that plaintiff had paid his physician 
nothing.—-Crimm Lumber Co. v- 
Walden, 97 So. 833, 210 Ala. 323. 

(4) Where an issue of mitigation 
of damages has been raised by ap¬ 
propriate pleading, proper evidence 
in support thereof is admissible.— 
Meinecke v. Intermountain Transp. 
Co„ 55 P.2d 680, 101 Mont, 315. 

(5) Evidence of amount paid in¬ 
jured person by party to automobile 
collision in consideration of cove¬ 
nant not to sue is admissible in ac¬ 
tion against other party to collision 
under appropriate pleadings in miti¬ 
gation of damages.—Meinecke v. In¬ 
termountain Transp. Co., supra. 

<6> Allegation that stipulation for 
payment of two thousand dollars, if 
drilling of oil well was not begun 
within fixed time, was penalty and 
void did not authorize proof that 
sum named was in excess of actual 
damage.—Pace v. Olvey, Tex.Civ. 
App., 282 S.W. MO. 

(7) Evidence offered to establish 
that value of plaintiff’s automobile 
before accident and also after being 
repaired was not worth amount ex¬ 
pended for repairs was inadmissible, 
in absence of issue being specifical¬ 
ly tendered by defendant's answer.— 


Lucas V. Andress, 1S6 So. 207, 17 La. 
App. 329. 

(S) Whether certain notes sued on 
are in the nature of a penalty or 
liquidated damages for failure of 
defendant to keep his part of a con¬ 
tract cannot be considered if not 
raised by the answer.—See Graf v. 
Perlman, 209 Ill.App. 172. 

(9) Where defendant fails to plead 
negligence of plaintiff in selection of 
physician, malpractice of physician 
in treating plaint.ff is not in issue 
and cannot be shown. 

Ala.—O’Quinn v. Alston, 104 So. 653, 
213 Ala. 346. 39 A.L.R. 1263. 

Tex.—Stedman Fruit Co. v. Smith, 
Civ.App., 28 S.W.2d 622, error dis¬ 
missed. 

Wash.—Embody v. Cox, 289 P. 44, 
157 Wash. 464. 

(10) Where defendant does not ask 
recoupment or plead set-off, exclud¬ 
ing" testimony as to amount paid for 
completion of plaintiff’s road con¬ 
tract was not error.—McRainey v. 
Langston, 110 So. 536, 92 Fla. 903. 

(11) Where injured employee 

bringing negligence action against 
employer made no claim for loss of 
time or impaired earning capacity, 
evidence as to sum paid by employer 
to employee as wages after injury 
was properly excluded as irrelevant, 
in absence of claim in answer or 
otherwise that action was barred be¬ 
cause of prior proceeding before in¬ 
dustrial commission, or because of 
any payment of compensation.—Pe¬ 
terson v. Sorensen, 65 P.2d 12, 91 
Utah 507. ■ 

(12) In employee's suit against 
railroad for injuries wherein recov¬ 
ery was sought for decrease in earn¬ 
ing power from filing of suit, evi¬ 
dence that payments to employee 
by railroad for lost time and treat¬ 
ment furnished him were made in 
accordance with railroad’s usual 
policy of furnishing such treatment 
and payments to injured employees 
without admitting liability for such 
injuries was admissible, where such 
matters were alleged in answer and 
demurrer thereto overruled.—Gay v. 
Osteen, 192 S.B. 539, 56 Ga.App. 
224. 

(13) A statute prohibiting the con¬ 
sideration of any defense not raised 
by the affidavit of defense was con¬ 
strued to apply only to questions of 
fact, and not to prevent challenge of 
the measure of damages notwith¬ 
standing absence of such question 
from the affidavit by defense.—En- 
glehart v. Cassatt, 157 A. 256, 305 
Pa. 117. 

Effect federal rules of procedure 
In action for damages resulting 
from negligent failure to transmit 
money order, plaintiffs who failed 
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to prove actual damages, but showed 
a right under contract to liquidated 
damages, could recover such dam¬ 
ages without amending the plead¬ 
ings to conform to the evidence, es¬ 
pecially where defendants relied on 
the liquidated damages clause in 
their answer, in view of new rules 
of procedure.—Nester v. Western 
Union Telegraph Co., D.C.Cal., 25 F. 
Supp. 478, affirmed, C.C.A., Western 
Union Telegraph Co. v. Nester, 106 
F.2d 587, certiorari granted 60 S.Ct. 
468, reversed on other grounds 60 S. 
Ct. 769, 309 U.S. 582. 84 L.Ed. 960. 
43. Ark.—^Arkansas Power & Light 
Co. v. Toliver, 27 S.W.2d 985, 987, 
181 Ark. 790, quoting Corpus Ju¬ 
ris. 

D.C.—^Washington & Rockville R. Co. 

V. La Fourcade, 48 App.D.C. 364. 
Ga.—Hodges v. Ashurst, 3 S.E.2d 99, 

60 Ga.App. 157. 

Idaho.—Hansen v. Standard Oil Co. 
of California, 44 P.2d 709, 55 Idaho 
483. 

Ill.—Murray v. Vandalia R. Co., 202 
IlLApp. 362. 

Imd.—Chicago, L. S. & S. B. Ry. 
Co. V. Bicke, 137 N.E. 565, 79 Ind. 
App. 576. 

Ky.—City of Hazard v. Combs, 57 S. 

W. 2d 669, 247 Ky. 728—Consolidat¬ 
ed Coach Corporation v. Hopkins, 
14 S.W.2d 768, 228 Ky. 184--City 
of Pikeville v. Riddle, 255 S.W. 63, 
200 Ky. 395—^Kentucky-Blkhorn 
Coal Corporation v. Bingham, 241 
S.W. 60, 194 Ky. 800. 

Mass.—^Millen v. Gulesian, 118 N.E. 

267, 229 Mass. 27. . 

Mo.—Hibler v. Kansas City Rys. 
""Co., 237 S.W. 1014, 292 Mo. 14-— 
Walquist v. Kansas City Rys. Co., 
237 S.W. 493, 292 Mo. 34—Golden 
V. Onerem, App., 123 S.W.2d 617— 
Smith V. Chicago, B. & Q. R. Co., 
App., 199 S.W. 707. 

Mont.—Thompson v. Shanley, 17 P. 

2d 1085, 93 Mont. 235. 

N.T.—Samuels v. New York Rys. 
Corporation, 234 N.Y.S. 377, 226 
App.Div. 94. 

Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa. 370. 

Tex.—^American Employers’ Ins. Co. 
V. Thompson, Civ.App., 11 S.W-2d 
358, error dismissed—Southern 
Plow Co. V. Eunlap Hardware Co., 
Civ.App., 236 S.W. 765. 

Wash.—Martinac v. Bakovic, 290 P. 

847, 158 Wash. 193. 

17 C.J. p 1621 note 29. 

No variance 

(1) An- allegation that the hips 
were sprained, Ijruised, and injured 
is supported by proof of injury to 
either hip.—Southern R. Co. v. 
Blake, 128 S.W. 668, 61 TeX.Civ.App. 
396. 

(2) Petition alleging that water 
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damaged a large amount of mer¬ 
chandise and a recovery for th^ 
property destroyed.—Monarch Mfg. 
Co. V. Omaha, etc,, R. Co., IftS X-\V. 
493, 127 Iowa 511. 

Ijmnateiial variance 

(1) In the absence of direct proof 
that defendant has been misled, 
proof of an anlefiection instead of 
an alleged retroflection of the womb 
is, if a variance at all, harmless.— 
Missouri, etc., R. Co. v. Turley, 37 
S.W. 52, 1 Ind.T. 275. 

(2) Evidence that plaintift was in¬ 
jured from the wheel of the buggy 
striking his shoulder blade was not 
materially variant from an allega¬ 
tion of the petition that he was 
throwm on his right arm and side 
and injured.—St. Louis Southwest¬ 
ern R. Co. V. Smith, Tex.Civ.App., 
153 S.W. 391. 

(3) Proof that plaintiff was in¬ 
jured by a charged electric wire 
coming in contact with a different 
part of his body than that alleged 
does not constitute a material vari¬ 
ance.—Walters v. Appalachian Pow¬ 
er Go.. 84 S.E. 617, 75 W.Va. 676. 

lEvidence of qualities or uses of 
thing which add to its value is ad¬ 
missible when recovery is sought for 
the loss, destruction, or injury of 
such thing, without an allegation of 
such qualities or uses.—Lanning v. 
Chicago, etc., R. Co., 27 N.W. 478, 68 
Iowa 502. 

Allegatioa of injury to “pasture” 
will permit proof of injury to the 
ground or sod as well as to the 
grass, as the term “pasture” includes 
both.—Gulf, etc., R. Co. v. Jones, 21 
S.W. 145, 1 Tex.Civ.App. 372. 

Joint ownership 

In an action on the case for caus¬ 
ing water to flow back on plaintiff's 
land, injuring building materials 
thereon, he cannot prove, in aggrava¬ 
tion of damages, injury to the build¬ 
ing materials, if they belonged to 
him and another in partnership.— 
Trimble v. Gilbert, 3 Blackt, Ind., 
218. 

Value 

(1) A general allegation of reason¬ 
able value is sufficient to authorize 
the introduction of evidence of mar¬ 
ket value.—El Paso, etc., Co. v. Hall, 
Tex.Civ.App., 156 S.W. 356. 

(2) However, a general allegation 
of value does not limit plaintiff to 
proof of market value.—^IMissouri, 
etc., R. Co. V. Davidson, 60 S.W. 278, 
25 Tex.Civ.App. 134. 

(3) In the absence of an excep¬ 
tion to an allegation of reasonable 
value, evidence either of market val¬ 
ue or of intrinsic value, but not evi¬ 
dence of special or particular value 
to plaintiff, is admissible.—Missouri, 
etc., R. Co. V. Crews, 120 S.W. 1110, 
54 Tex.Civ.App. 548. 

<4) Also, an averment of reason- 


riblt- intrin?'!. utaI ahif* al-f 

Ifjws of "t,' of 'n’i'f b* ; 

‘ss V,t'll as Uifirkfft ■'..io.fr "-I f jtt .n | 
"Ic., R. Co. V. Ti.'-dab', Tox Am* . ■ 
D'9 S.W. 113. ! 

to) Whoro piamtiff d:d not i 

the markt^t Milu^ of gra.*-:.-, U^Cro,*‘*j , 
by Are but the \a;u.* to hon f tr ^ 
grazing purpost-.s, ^ rs." to ' 

valuf* to him for such is ■ 

admissible.—flalveston, Ft. ' 

V. Brune. Tfcx,Civ.App., 1S1 S.W. 547. 

(6) Petition which all^-g-d d^r-tru*’- '' 
tion of grass of rt-asonalC.e value of , 
five hundred dollars, authoriz'^'d in- ; 
troduction of testimony as to value ' 
of grass.—International-Great Xorlh- ; 
ern Ry. Co. v. Straub, Tex.Civ.App., ' 
7 S.W.2d 112, error dismissed. I 

<7) In an action for damages for | 
hay destroyed by trespassing sheep, 1 
where the absence of an ascertain- : 
able market value for the hay had i 
been established, proof of its actual ! 
value w’as admissible, although there ; 
was no specific pleading of same.— i 
Bablonski v. Close, 225 P. 129, 70 i 
Mont. 292. 

(S) Under allegation that damage j 
for conversion was grain’s value at i 
time of conversion, plus interest, evi¬ 
dence of highest value between con¬ 
version and trial was inadmissible,— 
Miller v. Nultemeier, 217 N.W. 515, 
56 N.D. 347. 

(9) In action for destruction of 
secondhand goods, allegation or 
proof of market v’alue is unneces¬ 
sary, but injured party can intro¬ 
duce testimony showing actual or 
intrinsic value under general allega¬ 
tion of value to which no exception 
is taken.—Demeritt v. Bade, Tex. 
Civ.App., 98 S.W.2d 219. 

(10) Admission of oral opinion tes¬ 
timony of value of medical services 
rendered by doctor was error under 
the pleadings, the doctor having tes¬ 
tified that he had made definite 
charge therefor.—Costello v. City of 
Aurora, 15 N.B.2d 38, 295 IlLApp. 
510. 

(11) In action for breach of con¬ 
tract to give plaintiff one half of the 
chickens raised on defendants’ chick¬ 
en ranch for services in caring for 
the chickens, testimony as to the 
market value of chickens was ad¬ 
missible as against contention that 
no time or place of market was al- 
leged.—Bates v. Dipple, Tex,Civ.App., 
242 S.W. 541, 

Xaoss of earning power 

(1) Evidence tending to prove 
plaintiff's skill as a poster artist was 
improperly admitted, where declara¬ 
tion was grounded solely on allega¬ 
tion that as result of injury plaintiff 
was precluded from pursuing his 
trade as sign painter.—Postal Tele¬ 
graph & Cable Co. v. Doyle, 167 So. 
358, 123 Fla, 695, affirmed 175 So. 
515, 128 Fla. 707. 
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Iiiciiildated damages 

(1) U h-rc d. tb’iratiOn st;t» out 
in a ' ‘>rd v*ith a atIpiilatloB 

f'-r l:ti h'Pittid s, 

ij *\A,fiPAd U> I'ji'h amiuint and 
nn'iifeurt"M;'li-n v. Guleyian, IIS X. 
K. L'67, May.®. 27. 

^2) In yji'h tise, plaintiff could 
nnt. recover actual dainages.—-South¬ 
ern Pliw Co. V. Dunlap Hardware 
Co.. Tf^x.Chv.App., 226 S.W. 765. 
Hature of care re^^uireS. 

In personal injury action, «viclence 
that in future injured person roixld 
properly be cared for only in private 
institution was erroneously admitted, 
where plaintiff averred in statement 
of claim that he had been and vrould 
be permanently confined to county 
home and would be permanently re¬ 
quired to undergo expenises at such 
home, and noth mg was averred as 
to private institution.—D1 Pietro v. 
Great Atlantic & Pacific Tea Co., 173 
A. 165, 315 Pa. 209. 

Temporary injury under allegation 
ef peimaaent injury 

Plaintiff seeking to recover only 
for permanent injury to land because 
of overflow was not entitled to dam¬ 
ages, where Jury found injuries to 
be temporary.—^Knox v. Stephens 
County, Tex.Civ.App., 284 S-tV. 691. 
Injury to property 

(1) Where plaintiff sued for de¬ 
struction of barn, proof of loss of 
use of the barn during unexpired 
term of lease, is not a departure.— 
Hammon v. Midland Valley R, Co., 
206 P. 330, 111 Kan. 58. 

(2) Under declaration alleging 
plaintiff’s automobile was wrecked 
and rendered almost complete loss to 
him, evidence of cost of repairing 
plaintiff’s car was properly received 
under rule that measure of damages 
for injury to personal property not 
totally destroyed is cost of repairkig 
property, together with value of its 
use during time it would take to 
repair it.—Hopper, McOaw & Co, v. 
Kelly, 125 A. 779, 145 Md. 161, 

(3) Allegation of reasonable value 
of plaintiff’s motorcycle, and that it 
was irreparably damaged by the 
collision with defendant’s automo¬ 
bile, authorizes evidence as to the 
reasonable value of the motorcycle 
and as to damage which could not 
be repaired at a cost less than the 
cost of a new machine.—Majors v* 
White, Mo.App,, 247 S.W, 233. 
Quantum meruit 

(1) The complaint of a subcon¬ 
tractor, who on the ground of a total 
breach of the contract by the pFin- 
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and proof as to damages is siifiicient,'^'^ 

and the damages recovered most be warranted by 
the pleadings,*^’'' and the proofd^ 

Since a defendant is entitled to know from the s 
plaintiffs pleading the character of the injury for j 


which he must answer, see supra § 130, proof must 
be confined to the injuries alleged or to injuries re¬ 
sulting from those alleged.'^'^ Evidence of damages 
for an injury not mentioned therein or for which no 
claim for damages is alleged,^S for which the 


*-ipal contractor, declined to go on 
with the work, and sued for dam¬ 
ages, eontainmg a claim in the na¬ 
ture of a quantum meruit for labor 
performed and materials furnished, 
*-\idence that when plaintiff ceased 
work It had left on the premises 
certain materials, machinery, and 
tools, that defendant took and ap¬ 
propriated to its use, which item was . 
specified in the bill of particulars, is j 
not subject to objection of being im- j 
material and not within the plead- j 
mgs.—Guerini Stone Co. v. P. J. | 
Carlin Const. Co., Porto Rico, 39 S. | 
Cl. 102. 248 U.S. 334, 63 L.Ed. 275, ! 
reversing P. J. Carlin Const. Co. v. j 
Guerini Stone Co., 241 F. 545, 154 C. j 
C.A. 321, certiorari granted Guerini i 
Stone Co. v. P. J. Carlin Const. Co., I 
38 S.Ct. 9, 245 U.S. 643, 62 L.Ed. 52S. | 
(2) In an action for damage to an 
automobile which was practically de¬ 
stroyed. and as to which the meas¬ 
ure of damage is the difference in 
market value before and after the 
injury, proof of such values does 
not constitute a variance because of 
an allegation of repairs in a speci¬ 
fied amount not shown by the proof. 
—Grizzard & Cuzzort v, O’Xeill, 15 
Tenn.App. 395. 

44. D.C.—^Washington & Rockville 
R. Co. V. La Fourcade, 48 App.D. 
C. 364. 

HI.—Rock Island v. Cuinely, 26 Ill- 
App, 173, affirmed IS N.E. 753, 126 
Ill. 408. 

low^a.—^Kiple v. Incorporated Town 
of Clermont. 1S6 N.W. SS9, 193 
Iowa 243. 
jSTo variaaice 

(1) Proof that pelvis was dis¬ 
placed was not fatal departure from 
allegation that pelvis was frac¬ 
tured.—Embody v. Cox, 289 P. 44, 
157 Wash. 464. 

(2) Proof that plaintiff's abdom¬ 
inal contents were generally disar¬ 
ranged, the right kidney loose and 
out of place, the stomach below its 
proper position, and the intestines 
sagged, resulting from a neuras¬ 
thenic condition and low vitality 
caused by the accident, is properly 
admitted, in an action for personal 
injuries, under a declaration that 
her abdomen was shocked, bruised, 
strained, wounded, and injured.—■ 
Washington & R. Ry. Co. v. La 
Fourcade, 4S App.D.C. 364. 

ITariance in language immaterial 

(I) “Where personal injuries are 
described in the petition in the ordi¬ 
nary language of the layman, and 
a physician testifying as a witness 


describes such injuries in medical or 
technical terms, the difference in the 
terms so used does not constitute a 
variance betw'een the proof and the 
pleadings unless it clearly appears 
j that there is an actual variance in 
i the meaning of the terms thus em¬ 
ployed."—American Fidelity & Cas¬ 
ualty Co., Inc. of Richmond, Va. v. 
Bennett, 76 P.2d 245, 1S2 Okl- 71. 

(2) Hence, wffiere petition alleged 
that plaintiff's back and head had 
been wrenched, strained, bruised, and 
fractured. that internal organs 
around her uterus and neck had been 
torn and that muscles in her knee, 
abdomen, and neck had been torn 
loose, no variance w’as created by 
testimony of physician in technical 
terms referring to a retroflexion or 
sub-involution of uterus, to a sacro¬ 
iliac sprain of left side and to pain 
along left lumbar vertebrae.—^Amer¬ 
ican Fidelity & Casualty Co. of Rich¬ 
mond, Va., V. Bennett, supra, 

45. U.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros. Co., C.C.A.Or., 95 P. 
2d 220, certiorari denied 58 S.Ct. 
1049, 304 U.S. 575. 82 L.Ed. 1539. 
Ark.—^Arkansas Power & Light Co. 
V. Toliver, 27 S.W.2d 985, 987, 

ISl Ark. 790, quoting Corpus Ju¬ 
ris. 

Cal.—Caspary v. Moore, 70 P.2d 224, 
221 Cal.App.2d 694. 

S.C.—Furman v. A. C. Tuxbury Land 
& Timber Co., 99 S.E. ill, 112 S.C. 
71. 

Tex.—J. M. Radford Grocery Co. v. 

Jamison, Civ.App., 260 S.W. 957. 

17 C.J. p 1021 note 30. 

Exemplary damages 

(1) An allegation of facts showing 
negligence only, or a characteriza¬ 
tion of the facts alleged as being 
negligent only, will not warrant the 
recovery of any other than actual or 
compensatory damages.—Furman v. 
A. C. Tuxbury Land & Timber Co., 
99 S.E. Ill, 112 S.C. 71. 

(2) Defendant was not liable in 
exemplary damages for the acts of 
his agent in taking possession, of 
certain property sold plaintiff, and 
carrying it away, and locking up 
plaintiff's store, where plaintiff did 
not allege, nor did the evidence tend 
to show, that such acts were done 
under the direction of defendant, 
nor that defendant ratified such acts 
after knowledge thereof, nor did the 
petition allege or the evidence show 
any acts or conduct of defendant, 
express or implied, which would 
make the acts of the agent his acts. 


—J. M. Radford Grocery Co. v. 
Jamison, Tex.Civ.App., 260 S.W. 957. 
Injury to property 

(1) Under an allegation of total 
destruction of land, there can be 
recovery for permanent or tempo¬ 
rary injury to such land.—Texas- 
Louisiana Oil Co. v. Burton, Tex.Civ. 
App., 76 S.W.2d SOS. 

(2) In action for damages to au¬ 
tomobile by collision, where plain¬ 
tiff’s testimony was directed to dif¬ 
ference in market value of car, but 
defendant, on cross-examination, 
elicited from plaintiff amount of re¬ 
pair bill, jury’s allowance of cost of 
repairs as damages does not consti¬ 
tute a recovery of damages not 
pleaded, nor a variance.—Geer v. 
Miller, Tex.Civ.App., 277 S.W. 172. 
Breach of coutract 

Complaint pleading full per¬ 
formance by plaintiff is insufficient 
to permit recovery for anticipatory 
breach of contract to rent and ex¬ 
hibit photos as to those not deliv¬ 
ered or tendered to defendant under 
contract.—^Vitagraph, Inc. v. Liberty 
I Theatres Co. of California, 242 P. 
i 709, 197 Cal. 694. 

I 

46. U.S.—Homestead Co. v. Des 
Moines Electric Co., Iowa, 248 P. 
439, 160 C.C.A. 449, reversing, D.C., 
226 F. 49. 

Cal.—Caspary v. Moore, 70 P.2d 224, 
221 Cal.App.2d 694. 

Ky.—-McElrath v. Barnett, 120 S.W. 

2d 216, 274 Ky. 771. 

Tex.—Gamer v. Winchester, Civ.App., 
110 S.W.2d 1190, error dismissed— 
J. M. Radford Grocery Co. v. Jami¬ 
son, Civ.App., 260 S.W. 957. 
Punitive damages 

Ill.—Grinestaff v. New York Central 
R. R., 253 Ill.App. 589. 

47. Kan.—Diehm v. Great Lakes 
Pipe Line Co., 87 P.2d 637, 149 
Kan. 334. 

Mo.—Golden v. Onerem, App., 123 S. 
W.2d 617. 

48. U.S.—Pacific Coin Lock Co. v. 
Coin Controlling Lock Co., C.C.A. 
Cal., 31 P,2d 38, 39, citing Corpus 
J’uris. 

Ala.—^Atlantic Coast Line R. Co. v. 

Thomas, 95 So. 53, 19 Ala.App. 76. 
Ark.—Arkansas Power & Light Co. 
v. Toliver, 27 S.W.2d 985, 987, 181 
Ark. 790, quoting Corpus Juris. 

Ky.—Happy Coal Co. v. Smith, 17 S. 
W.2d 1008, 229 Ky. 716~Mazzoni v. 
Keyes, 255 S.W. 695, 200 Ky. 783. 
Mo.—Walquist v. Kansas City Rys. 
Co., 237 S.W. 493, 292 Mo. 34— 
Golden v. Onerem, App., 123 S.W. 
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claim has been abandoned'*^ cannot be a'lmif.td. 
So, in an action for personal injury, where T.lain- 
tif¥ describes in his petition the different pans .•? 
his body injured, it is presumed that this specifTcn- 
tion covers the whole cause of action, and th.a: 
proof of an injury to a wholly different part of the 
body cannot be shown and an analog,us rtiie has 
been applied to allegations of damages to proper¬ 
ty,or of damages due to breach of a contract.-'" 


gt re: 


l-.-gf. 
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2d 617 —Thompson v. United Rys. 
Co. of St. Louis, App., 249 S.W. 
105—Barnett v. Kansas City, App., 
214 S.W. 240, record quashed State 
ex rel. Kansas City v. Ellison 220 
S.W. 49S, 2S1 Mo. 667. 

N.W—Kurak v. Traiche, 123 X.E. 
377, 226 X.Y. 266, reversing 165 X. 
Y.S. 1095, 178 App.Div. 952—Sam¬ 
uels V. New York Rys. Corporation, 
234 N.Y.S. 377, 226 App.Div. 94. 
Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa. 370. 

Tenn.—Grace v. Gurley, 3 Tenn.App. 

1 . 

Tex.—Carle Oil Co. v. Owens, Civ. 
App., 134 S.W.2d 411—South Plains 
Coaches v. Behringer, Civ.App., 4 
S.W.2d 1003, affirmed Behringer v. 
South Plains Coaches, Com.App., 
13 S.W.2d 334—Southwestern Bell 
Telephone Co. v. Doell, Civ.App., 1 
S.W.2d 501. 

Wash.—PvOames v. Heymanson, 1S6 
P. 325, 109 Wash. 132. 

17 C.J. p 1022 note 31. 

Reason for role 

“Having- specified the source and 
kind of damages he seeks to recover, 
a plaintiff cannot at the trial change 
his position, it is bound by these 
specifications. In any other view a 
complaint W'ould not only be useless 
as a means of advising the defendant 
of the issues he must meet, but 
would be misleading and would con¬ 
stitute a trap.”—Pacific Coin Lock 
Co. V. Coin Controlling Lock Co., C.C. 
A.CaL, 31 P.2d 38, 39. 

Opportunity to meet evidence given 

Admitting medical testimony re¬ 
garding injury not specifically al¬ 
leged in complaint was not error 
where defendant received opportuni¬ 
ty to consult another physician, and 
plaintiff testified without objection 
to that injury.—^Voiay v. Williams, 
241 N.W. 846, 258 Mich. 184. 

49- Tenn.—Whorley v. Tennessee 
Centennial Exposition Co., Ch., 62 
S.W. 346. 

Claim uot abaudoxied 

Where the allegations of the peti¬ 
tion demanding damages in a speci¬ 
fied sum for injuries to an automo¬ 
bile were not withdrawn when plain¬ 
tiff, on motion of defendant for a 
more specific statement, filed an ac¬ 
count for repairs, the court could 

25 C.J.S.—50 


adopt any proper ruh- of — - 

Neel V. Srmfh. Iowa, 117 X,W. 

Sa Ark.—Arkansas r*ow<-r ' 

Co. V. Tohver, 27 S.W.l'd “*'5, 9*7. 
181 Ark. 790, qufding Corpus Juris. . 
Ky.—Mazzom v. K^^yes, 27>~j S.W. 

695, 200 Ky. 783. | 

Mo.—Golden v. Oner^'m. App.. 123 S. ; 
W.2d 617—Thompson v. Unitrd ! 
Rys. Co. of St. Loujs, App.. 219 S. ! 
W. 105. ; 

N.Y.—Eisenberg v. Irving Kemp, ; 
Inc., 11 X.Y.S.2d 449. 256 App-Div. ! 
69S—Kurak v. Traiche, 123 X.E. | 
377, 226 X.Y. 266. reversing 165 X. | 
Y.S. 1095, ITS App.Div. 952. ; 

Ohio.—Tiedtke Bros. Co. v. Williams, ' 
33 Ohio Cir.Ct. 175. ] 

pa.—Krajkowski v. Philadelphia j 
Rapid Transit Co., 127 a. 429, 2 S 2 
Pa. 104. 

Tenn.—Grace v. Curley, 3 Tenn.App. I 
1, 8, citing Corpus Juris. I 

Tex.—Northern Texas Traction Co. ; 
V. Gilbert, Civ.App., 282 S.W. S50— j 
Northern Texas Traction Co. v. 
Jenkins, Civ.App., 266 S.W. 175. 

17 C.J. p 1022 note 33. j 

General allegations deemed to refer j 
to specific I 

Where complaint specifies injuries, | 
general allegations must be deemed | 
to refer to those specified; hence, 
where complaint alleged that as re¬ 
sult he suffered bodily and mental | 
pain and had been made sick, sore, | 
lame, and disordered, and that plain- \ 
tiff's injuries consist of lacerations 
of the scalp, nervous shock, etc., 
evidence of injury to eyesight and 
that one of his eyes was caused to I 
turn in is not admissible.—Stapleton 
V. Butensky, 177 N.Y.S. IS, 18S App. 
Div. 237. 

Otherwise injured 

(1) In one jurisdiction it w^as held 
that where allegation of specific per¬ 
sonal injuries is made a further 
allegation that plaintiff was “oth¬ 
erwise greatly hurt and wounded” 
does not authorize proof of inju¬ 
ries, other than those specifically al¬ 
leged.—Chesapeake, etc., R. Co. v. 
Hanmer, 66 S.W. 375, 23 Ky.L. 1846. 

(2) The rule seems to be otherwise 
in another jurisdiction.—Mauch v. 
Hartford, 87 N.W. 816, 112 Wis. 40. 

(3) Where, after a specific desig¬ 
nation of an injury, a general al¬ 
legation that plaintiff was otherwise 
internally and permanently injured 
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^ 1-y aver- 

■.!! avf a:: <‘yytr«l;yire Elis¬ 

's n.’-'d-, it 1-''S 5 h# Id that d^-- 
fi lylint iS r» iii* T' I;*- to 

< f-hny. J.h/if 

*r!t**rnis! and pmuyiy injuri^-'s rf- 
latf-d to. fjiid .'i-’jIt.Ml frniu, thf- al- 
b-g-'d dl-,* i!i. ury,—O’Ce-nnor v. 

Fr» ndi-rgast, 99 III 5 31. 

f4) Undf-r sl'iint concludmtr 

with after enu¬ 
meration of other injuries 

than those enumerated could be 
shown.—Gillespie v. Northern 

Ry. Co., 208 P. lOeti, 6;; Mont. 598. 

51. Neb.—.Vndersun v. Union Ih'ic. 
R. Co., 174 N.W. 327, Ud] Nelo 770. 

Wash.—Andersen v. Rucker Eros., 
183 P. 70, lt»7 Wash. 595, 8 A.L.R. 
544, affirmed isB P. 2X1, 107 Wash. 
595. S A.L.R. 514. 

W.Ta.—Danielh-y v. Virginian Ry- 
Co., 136 S.E. 691, 103 W.Va. 97. 

17 C.J. p 1022 nute 3-1. 

52. U.S.—Pacific Coin Lock Co. v. 
Coin Controlling Lock Co.* C.C.A. 
Cal., 31 F.2d 38, SO, citing Corpus 
Juris. 

N.Y.—Heffernan v. General Bronze 
Corporation. 280 N.Y.S. 59, 244 

App.Div. 5X7, 

17 C.J. p 1022 note 35. 

53. Mo.—W. C. Hardesty Co. v. 
Schaefer, App., 139 S.W,2d 1031. 

54. Ind.—Blish v. Greer, 120 N.E. 
606, 74 Ind.App. 469. 

17 C.J. p 1022 note 37. 

Impairmeut of eamiug capacity 
(1) Under averment of special 
damages in loss of vocation as 
school teacher, evidence of inability 
to earn money as singer Is inadmis¬ 
sible.—Blish V. Greer, 120 N.E. 606, 
74 Ind.App. 469. 

t2) Where diminished capacity to 
earn money in a particular occupa¬ 
tion is alleged, it is necessary to 
prove facts from 'which the jury can 
determine the probable loss there¬ 
from* but, where there is a general 
allegation that the injury caused di¬ 
minished capacity to earn money in 
all ways and the evidence shows that 
plaintiff was injured, the jury can 
determine from their general knowl¬ 
edge and experience the amount of 
such damages.—Balias Cons. Electric 
St, R. Co. V. Motwiller, Tex.Civ.App., 
112 S.W. 7S4. 

55- Utah.—Pugmire v. Oregon Short 
Line R. Co., 92 F. 762, 33 Utah 27, 
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tained by evidence of liability iiicurred.^^ 

General rules providins: that a variance shall not 
lie fatal unless misleading are applicable in actions 
for damages.'^" 

Proof of certain of the damages which go to 
make up the whole sum claimed should be limited 
ID the amoiiiit paid for such items as alleged in the 
complaint, but if evidence showing a greater ex¬ 
penditure for a particular item is given, defendant 
must ask a special charge of the court as to the 
matter or he cannot afterward complain.^S 

A complaint seeking to recover damages for in¬ 
jury to the value of plaintiff’s land is not, by an 
unnecessary recital that plaintiff had tried to sell a 
portion of the land, converted into an action merely 
for damages for not being able to consummate a 
particular sale.^^^ 

An allegation in the pleadings of irreparable in¬ 
juries authorizes the admission of evidence as to 
the reasonable value of the motor vehicle, and that 


the injuries could not be repaired for an amount less 
than the cost of a new vehicle.^® 

Where the situation is not such as to impose a 
dut}' on plaintiff to minimize his damages, he is not 
required to plead or prove effort on his part so to 
do.^^ 

b. Amount of Eecovery 

The amount of damages recoverable Is limited by the 
pleadings and proof. 

Plaintiff is entitled to recover as damages the 
amount which his pleading and evidence show he 
has lost by the wTong of defendant^^ The mere 
allegation of permanent and serious personal inju¬ 
ries does not justify substantial damages without 
regard to the proof.®^ 

Although there can be no recovery for elements 
of damage alleged but not proved,failure by 
plaintiff to prove damages to the extent alleged by 
him in his complaint is not fatal,and a failure to 


126 Am.S.R. 805, 13 L..R.A.,N.S., 
565, 14 Ann.Cas. 384. 

17 C.J. p 1022 note 38. 

56. Cal.—Fisk v. Poplin. 189 P. 722, 
46 Cal.App. 5S7. 

17 C.J. p 1023 note 39. 

But see a case holding- that where 
plaintiff pleads that certain items of 
expense have been paid, but offers 
to show that the items have been in¬ 
curred, there is no variance preju¬ 
dicial to rights of defendant, and ex¬ 
clusion of such offer is error.—Sweet 

V. Henderson, 178 P. 666. 72 Okl. 
51, 

Variance 

<1) Where the declaration demands 
judgment only for money laid out 
and expended, a bill rendered to 
plaintiff for medical services which 
he has not paid is inadmissible.— 
Simeone v. Lindsay, 65 A. 77S, 22 
DeL 224, 

(2) A recovery for unpaid medical 
expenses incurred by one suing for 
a personal injury is not allowed, un¬ 
der an allegation and prayer, for no 
other expenses than those incurred 
and paid.—Hicks v. Hammond Pack¬ 
ing Co., 171 S.W. 93T. 184 Mo.App. 
672. 

Buie inapplicable 

(1) The rule does not apply where 
plaintiff alleges that he has been 
put to great expense.—Campbell v. 
Chillicothe, 162 S.W. 3€9, 175 Mo. 
App. 436—Booker v. Southwest Mis¬ 
souri R. Co.. 128 S.W. 1612, 144 Mo. 
,\pp. 273- 

(2) Incurred liability.—Gibbs v. 
l\-)piar Bluff Light, etc., Co., 125 S. 

W. S40, 142 Mo ,\pp. 19. 

57, Iowa.—Iviple v. Incorporated 


To-wn of Clermont, 186 N.W. 889, 
193 Iowa 243. 

Mo.—Hibler v. Kansas City Rys, Co., 
237 S.W’. 1014, 292 Mo. 14. 

17 C.J. p 1022 note 36. 

Statute inapplicable 

Rev.St.l919 § 1272, making ‘Vari¬ 
ance" immaterial, in absence of affi¬ 
davit of adverse party that he had 
been misled thereby was held inap¬ 
plicable to inadmissibility of testi¬ 
mony as to special damages because 
not pleaded, variance within such 
statute being a difference between 
the pleading and the proof in some 
matter which, in point of law% is 
essential to the cause or claim.— 
Hibler v. Kansas City Rj^s. Co., 237 
S.W. 1014, 292 Mo. 14. 

53. Tex.—Dallas v. Jones, Civ.App., 
54 S.W- 606. 

59. U.S.—Hetzel v. Baltimore & O. 

R. Co., D.C., IS S-Ct. 255, 169 U.S. 
26, 42 L.Ed. 648. 

17 C.J. p 1023 note 41 [a]. 

60. Mo.—Majors v. White, App., 247 

S. W^. 233. 

61. Ky.—Black Mountain Corpora¬ 
tion V. Parsons, 126 S.W.2d 874, 
277 Ky. 486—Beckette v. Kinner, 
180 S.W. 530, 167 Ky. 335. 

Breach of ordinary contract 

In action for breach of an ordi¬ 
nary contract where relation of 
master and servant or principal and 
agent does not exist and plaintiff 
has right to do work himself or 
employ others for such purpose, it 
is not necessary to allege or prove 
due diligence to get other employ¬ 
ment.—Black Mountain Corporation 
V. Parsons, 126 S.W.2d 874, 277 Ky. 
486—Beckette v. Kinner, 180 S.W. 
530, 167 Ky. 335. 
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62. Tex.—Davis v. Standard Rice 
Co., Civ.App., 293 S.W. 593. 

63. N.J.—^Kinsella v. Dolinsky, 159 
A. 157, 10 N.J.Misc. 343. 

64. La.—Daigle v. Chiasson, 128 So. 
666, 13 La.App. 518. 

65. U.S.—Coggey v. Bird, N.Y., 209 
P. 803, 126 C.C.A. 527. 

Tex.—Dillingham v. Currie, Civ.App., 
92 S.W.2d 1122, error dismissed— 
Magnolia Petroleum Co. v. Bodd, 
Civ.App., 52 S.W.2d 670, 675, cit¬ 
ing Corpus Juris. 

17 C.J. p 1023 note 43. 

“The plaintiff should not be denied 
proper damages, which it has proved 
in accordance with accepted prin¬ 
ciples and rules of law, simply be¬ 
cause it did not also prove different 
and further loss."—Main Realty Co. 

V. Blackstone Valley Gas & Electric 
Co., 193 A. 879, 890, 59 R.I. 29, 112 
A.L.R. 744. 

“A plaintiff is entitled to recover 
any amount less than sued . for, 
which the evidence will sustain."— 
Magnolia .Petroleum Co. v. Dodd, 
Tex.Civ.App., 52 S.W.2d 610. 675. 
Impairment of earning capacity 
Where injury is permanent, failure 
to show earning capacity or impair¬ 
ment thereof is not fatal to recov¬ 
ery, since where permanent injury 
is shown impairment of earning 
power follows as a matter of course. 
—Heil V. Seidel, 60 S.W.2d 626, 249 
Ky. 314—Fry & Kain v. Keen, 59 S. 

W. 2d 3, 248 Ky. 548—Gretton v. Dun¬ 
can, 38 S.W.2d 448, 238 Ky. 554. 
Items of damage 

(1) No variance results from a 
failure to prove one or more of the 
items of damage alleged. 
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prove special damages as alleged does not prevem 
a recovery of nominal damages,^^ although it has 
been held that, where special damages are alleged, 
and there is no claim for either nominal or general ' 
damages, nominal damages cannot be recovered„OT 
nor can there be a recovery of general damages.^^ ' 
However, where both general and special damages ■ 
are susceptible of proof under the petition or com- j 
plaint, the mere fact that special damages arc plead- j 
ed will not preclude a recovery of general detmages ! 
if proved.®^ | 

The recovery must not exceed the sum hxed by ^ 
specific proof, where such amount is determined I 



recovem* of actual damag'^'>*^ v;h:ch are estriTish^'d/ 
or the claim for multiple dantagLS may be waivrtl 
and a recover}: ha*! for actual damages 


Ill.—City of Jacksonville v. Loar, 65 
Ill.App. 218. 

Iowa.—Comfort v. Graham, 54 N.W. 
242, 87 Iowa 235—Wilcox v. Jack- 
son, 10 X.W. 661, 57 Iowa 278, 

(2) A cause of action cannot be 
defeated because all the elements 
of damage alleged are not proved.— 
Prather v. City of Springfield, 202 
Ill.App. 406. 

66. U.S.—Carter Coal Co. v. Nelson, 
C.C.A.Va., 91 F.2d 651, 654, citing 
Corpus Juris. 

Fla.—Fain v. Cartwright, 182 So. 

302, 132 Fla. 855. 

17 C.J. p 1023 note 44. 

67. Ga.—Bush v. Addison, 151 S.E. 

526, 40 Ga.App. 799—Neal v. Med- 
Im, 138 S.E. 254, 36 Ga.App, 796— 
Firestone Tire & Rubber Co. v. 
Shore, 121 S.E. 709, 31 Ga.App. 
644—Barwick v. American Mfg. 
Co., 119 S.E. 218, 30 Ga.App. 761— 
Geo. B. Curd Co. v. Meigs Lumber 
& Mfg. Co., 103 S.E. 740, 25 Ga. 
App. 504—Prince v. Evans, 99 S.E. 
132, 23 Ga.App. 660—Twin City 

Lumber Co. v. Daniels, 96 S.E. 437, 
22 Ga.App. 578. 

17 C.J. p 1023 note 45. 

Oa cross petitioa 

Ga.—^J. P. Green & Son w H. V. Kell 
Co., 124 S.E. 60, 32 Ga.App. 498- 

68. Ga.—Bush v. Addison, 151 S.E. 

526, 40 Ga.App. 799—Neal v. Med- 
lin, 138 S.E. 254, 36 Ga.App. 796 
—Firestone Tire & Rubber Co. v. 
Shore, 121 S.E. 709, 31 Ga.App. 
644—^Barwick v. American Mfg. 
Co., 119 S.E. 218, 30 Ga.App. 761— 
George B. Curd Co. v, Meigs Lum¬ 
ber & Mfg. Co., 103 S.E. 740, 25 
Ga.App- 504—Prince v. Evans, 99 
S.E. 132, 23 Ga.App.. 660—Twin 

City Lumber Co. v. Daniels, 96 S. 
E. 437, 22 Ga.App. 578. 

17 C.X p 1023 note 46. 

Oa cross petitioa 

Ga.—J. P. Green & Son v. H. V. Kell 
Co., 124 S.E. 60, 32 Ga.App. 498. 


65. Cal.—Hamer v. T:ii-;s, 1 TsO P. 3'^, 
40 Cal.App. 57. 

N.Y.—Czarnikow, IMacPougal & Co. 
V. Baxter, 130 X.Y.S. 617, 14B App. 
Div- SI. 

Or.—Hoskins v. Scott, 96 P. 1112. 52 
Or. 271. 

Pa,—Parsons Trading Co. v. Dohan, 
167 A. 310, 312 Pa. 461. 

70. Wash.—Rieckhoff v. Northern 
Pac., etc,, Irr. Co., 3S P. S81, 10 
Wash. 139. 

17 C.J. p 1023 note 48. 

71. Ky.—Consolidated Coach Corpo¬ 
ration v. Hopkins, 14 S.W.2d 76S, 
228 Ky. 184. 

La.—Tatar v. Munson, App., 161 So. 
361. 

See, however, a case holding that 
a plaintiff suing for injuries could 
recover fifty-three dollars as amount 
of doctor bill, notw^ithstanding in 
petition plaintiff sought only recov¬ 
ery of twenty-eight dollars as 
amount of bill, where record con¬ 
tained evidence admitted without ob¬ 
jection showing that plaintiff actual¬ 
ly expended fifty-three dollars.— 
Monetti v. Standard Oil Co., La. 
App., 195 So. 89. 9 

72. Pla.—Fain v. Cartwright, 182 
So. 302, 132 Fla. 855. 

Ill.—Klatz V. Pfeffer, 164 N.E. 224, 
333 Ill. 90. 

Iowa.—Prail v. Des Moines City Ry. 
Co., 202 N.W. 765. 

Ky.—Consolidated Coach Corporation 
V. Hopkins, 14 S.W.2d 768, 228 
Ky. 184. 

La.—Malloy v. Southern Cities Dis¬ 
tributing Co., App., 142 So. 718. 
N.Y.—Universal Steel Export Co. v. 
N. & G. Taylor Co., 203 N.T.S. 331, 
208 App.Biv. 308, affirmed 147 N.E. 
209, 239 N.Y. 594. 

Pa.—Jones v. McGinty, 27 Del.Co. 
452. 

Ztemized items 

Where petition itemizes amount of 


j various (3fig* 

U'V* ry is hmi*» d 

to nmourjts 

1, notwBh.-fand- 

JDg the f'Vldence 

ws great* r dam- 

—Ch»-o:ap*‘"due & 

O. ny. Crx V. 

Blackburn, 222 S.W. 

1S8 Ky. 456. 

Interest 


Where interest is 

an *'4pm4-‘nt cif 


I damai^e which niuy bo by 

the jury in an action fur injury to 
I personal property, s*‘e supra o' 53, if 
. may be allowed only if the total 
verdict dot'S not f'XC‘="ed the amount 
claimed.'—San Antonio, etc., R. Co. 
V. A'Jdison, 70 S.W. 2«>0, 96 Tex, 61 
—IT C.J. p 824 note 9S [a] (2). 

73. Fla.—Fain v. Cartwright, 182 
So. 302, 132 Fla. 855. 

S.C.—Cummmg v. La-wrence. 69 S. 

E. 1090, S7 S.C. 457. 

17 C.J. p 1023 note 50. 

Effect of proof 

Plaintiff's testimony tha^t he 
earned more than he claimed in 
declaration as damages for loss of 
earnings did not prevent him from 
recovering the lesser amount.—Pain 
V- Cartwright, 1S2 So, 302^ 132 Pla. 
855. 

liimiting proof proper 

Refusal to admit evidence as to 
any amount over one hundred twelve 
dollars and fifty cents which driver 
would have earned while he was dis¬ 
abled was proper where driver 
claimed only one hundred twelw 
dollars and fifty cents in his peti¬ 
tion.—Tatar v, Munson, La.App,, 161 
So. 361. 

74. Mich.—Glark v. Field, 4 N.W. 
19, 42 Mich. 342. 

K.Y.—Starkweather v. Quigley, 7 
Hun 26. 

Okl.—Mohr v. Sands, 133 P. 238, 44 
Okl. 330, affirmed 144 P. 381, 44 
Okl. 330. 

75. N.Y.—Dubois v. Deaver, 25 N.Y. 
123, 82 Am.D. 326—Starkweather 
V. Quigley, 7 Hun 26. 
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IX. EVIDENCE 


§ 144. Presumptions and Burden of Proof 

a. In general 

b. Earnings and earning capacity 

c. Expenses 

d. Exemplary damages 

e. Alitigation or reduction of damages 

f. Liquidated damages or penalty 

g. i\Iotor vehicles 

a. In Greneral 

The amount of pecuniary damages is not presumed. 
The burden of proving such damages, and that they re¬ 
sulted from the wrongful act, is on the party claiming 
them. 

As noted in § 6 supra, a presumption of at least 


nominal damage follows from proof of a legal 
wrong. However, the amount and items of pecuni¬ 
ary damage are not presumed, but must be proved ;76 
and if there is no evidence as to the extent of the 
pecuniary loss there can be no recovery of substan¬ 
tial damages, at least where the elements of damage 
are such as to be susceptible of pecuniary admeas- 
urement"^ The burden of proving the fact and 
amount of pecuniary damage is on the party assert¬ 
ing the damage, particularly in the case of damages 
which are uncertain or have not been admitted 
\ and such party has the burden of showing his dam¬ 
ages by evidence which is competent and which fur¬ 
nishes a basis for their assessment in accordance 
with the measure of damages properly applicable.'^-* 


70- U.S.—Straight Side Basket Cor¬ 
poration V. Webster Basket Co., D. 
C.N.Y., 4 F.Supp. 644. 

La.—Pitre v. Guidry, App., 147 So. 
767—Cicero v. Societa Italiana Di 
M. B. Christoforo Columbo, 1 La. 
App. 263. 

Mo.—Newton Burial Park v. Davis, 
App., 7S S.W.2d 150. 

Or.—Turner v. Jackson, 11 P.2d 
104S, 139 Or. 539, affirming 4 P.2d 
925, 139 Or. 539. 

Pa.---Ilice V. Hill, 172 A. 2S9, 315 
Pa. 166—Gaydos v. Domabyl, 152 
A. 549. 301 Pa. 523—Wilson v. Con¬ 
solidated Dressed Beef Co., 145 A. 
81, 295 Pa. 16S—Beck v, Baltimore 
& O. R. Co. 82 A. 466, 233 Pa. 
344—Schoenberger v. James, 158 
A. 638, 104 Pa.Super. 177—Prances 
V. Monongahela Ry. Co., 92 Pa. 
Super. 129—Crowley v. Snellen- 
burg, 89 Pa.Super, 263—^Vogler v. 
Harrisburg Rys. Co., 85 Pa.Super. 
483. 

77. R.I-—Weaver v. Miner, 112 A. 
425. 

Tenn.—Jones v. Tennessee Cent. Ry. 
Co., 8 Tenn.App. 183, 191, citing 
Corpus? Juris —Ay cock v. Nashville, 
C. & St. L. Ry. Co., 4 Tenn.App. 
655, 661, citing Corpus Juris — 

Manor v. Nicely, 3 Tenn.App. 657- 
Wyo.—Quinlan v. Jones, 198 P. 352, 
27 Wyo. 410. 

17 C.J. p 1023 note 54. 

TS. U.S.—Continental Oil Co. v, 
Fisher Oil Co., C.C.A.OkI., 55 F,2d 
14. 

Ala.—Tennessee Coal, Iron & R. Co- 
V. Wilhite. 100 So. 135, 211 Ala. 
195—Seals Piano & Organ Co. v- 
Bell, 84 So. 779, 17 Ala.App. 331. 
Cal.—Plorman v. Patzer, 24 P.2d 228, 
133 Cal.App. 358. 

Conn.—Fahey v. Clark, 3 A.2d 313, 
125 Conn. 44, 120 A.L.R. 517— 

Braithwaite v. Lee, 2 A.2d 380, 125 
Conn. 10—Bartolotta v. Calvo, 152 
A. 306, 112 Conn, 385. 

Idaho.—Molyneux v. Twin Palls 


Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 ALR. 1264. 

HI.—See Woolf v. Hamburger, 201 
IlI.App. 612. 

Ky.—Canewood Oil Co. v. Cox, 268 S. 

W. 1081, 207 Ky. 168. 

La.—Alengi v. Hartford Accident & 
Indemnity Co., App, 167 So. 130, 
conforming to 165 So. 8, 183 La. 
S47, annulling, App., 162 So. 218. 
Mass.—Eastern Advertising Co. v. 
Shapiro, 161 N.E. 240, 263 Mass. 
22S. 

Mich.—Mt. Ida School for Girls v. 
Rood, 235 N.W. 227, 253 Mich. 
482, 74 A.L.R. 1325. 

Mont.—Bush v. Chilcott, 215 P. 1001, 
1003, 64 Mont. 346, quoting Corpus 
Juris. 

N.C.—Dempster v. Fite, 167 S.R 33, 
203 N.C. 697—Berry v. Hyde Coun¬ 
ty Land & Lumber Co., Ill S.E. 
707, 183 N.C. 384. 

Okl.—Oklahoma City v. McAllister, 
50 P.2d 361, 174 Okl. 208. 

Pa.—Yorkshire Worsted Mills v. 
National Transit Co., 28 Del.Co. 
402. 

S-C.—Baughman v. Southern Ry. Co., 
121 S.E. 356, 127 S.C. 493. 

Tex.—Burns v. American Nat. Ins. 
Co., Com.App., 280 S.W, 762, af¬ 
firming American Nat. Ins. Co. v. 
Burns, Civ. App., 273 S.W. 339— 
Commerce Realty Co. v. Chas. F. 
Thompson Scenic Co., Civ.App., 69 
S.W.2d 811, error dismissed— 
Trice v. Bridgewater, Civ.App., 51 
S.W. 2d 797, modified on other 
grounds 81 S.W.2d 63, 125 Tex. 75, 
100 A.L.R. 1014—Blackwood v. 
Starkey, Civ.App., 24 S.W.2d 1108. 
W.Va.—Chafin v. Gay Coal & Coke 
Co., 169 S.E. 485, 113 W.Va. 823— 
Newman v. Robson & Prichard, 104 
S.E. 127, 86 W.Va. 681. 

Wis.—Wheelwright v. Pure Milk 
Ass’n, 240 N.W. 769, 208 Wis. 40, 
motion denied 242 N.W. 486, 208 
Wis. 40. 

17 C.J. p 1024 note 55. 

788 


Burdsu of showing price obtainable 
In action for damages for failure 
of agent to sell principars product 
at an agreed figure, burden is on 
principal to show that after agent's 
breach principal could not have sold 
the product for as good prices as the 
agent would have obtained.—F. E. 
Atteaux & Co. v. Mechling Bros. 
Mfg. Co., 140 N.E. 271, 245 Mass. 
483. 

79. La.—^Kolb v. Kinman, 5 La.App. 
417. 

Mich.—Refrigerating Equipment Co. 
V. Pinch, 242 N.W. 217, 257 Mich. 
623. 

N.J.—Congress Petroleum Corpora¬ 
tion V. American Grocery Co., 168 
A. 633, 111 N.J.Law 447. 

N.Y.—Burke, Kuipers & Mahoney v. 
Dallas Dispatch Co., 1 N.Y.S.2d 
674, 253 App.Div. 206—^Walter Jan¬ 
vier, Inc., V. Baker, 243 N.Y.S. 173, 
229 App.Div, 679—New York Over¬ 
sea Co. V. China, Japan & South 
American Trading Co., 194 N.Y.S. 
552, 118 Misc. 744. 

N.D.—American Coal Briquetting Co. 

V. Minneapolis, St. P. & S. S. M. 
Ry. Co., 170 N.W. 568, 41 N.D. 
381. 

Okl.—Bowles V. Brown, 102 P.2d 837. 
Pa.—Rice v. Hill, 172 A. 289, 315 
Pa. 166—Gaydos v. Domabyl, 152 
A, 549, 301 Pa. 523—Beck v. Balti¬ 
more & O. R. Co., 82 A. 466, 233 Pa. 
344—Prances v. Monongahela Ry. 
Co., 92 Pa.Super. 129—Crowley v. 
Snellenburg, 89 Pa.Super. 263— 
Vogler v.' Harrisburg Rys. Co., 85 
Pa.Super. 483. 

Tex.—Allis-Chalmers Mfg. Co. v. 
Board, Civ.App., 118 S.W.2d 996— 
Wilson V. Modica, Civ.App., 80 S. 

W. 2d 411—Guardian Trust Co. v. 
Brothers, Civ.App., 59 S.W.2d 343, 
error refused—F. B. Collins Inv. 
Co. V. Sallas, Civ.App., 260 S.W. 
261—Gulf, C. & S. F. Ry. Co. v. 
Price, Civ.App., 219 S.W. 518. 




25 C.-T.S. DAMAGES! 

The burden is on plaintiff to show that his inniries nr It, ■ 

or damages resulted from the act or omission of ha- the 

defeiidant.S'^ Where damages are sought !>y de- ttrh, an I in-rmruu 
fendant by Avay of recoupment, similar burdens rest ■ juries."- Wlxrt 


Wash. — Xelson v, Davenport, ISS P. | 
132, 108 AVash. 2 5.0. j 

Contract price; cost of performance | 
AVhere damages for breach of ^ 
agreement to build house are meas- . 
ured by difference between contract \ 
price and cost of performance, plain- ' 
tiff has burden of establishing both i 
factors.—Clarkson v. Crawford, 132 j 
A. 350, 285 Pa. 299. 

Substantial performance 

(1) There is presumption of such 
substantial performance by con¬ 
tractor, prevented from completing 
work by other party, as would have 
concluded in complete fulfillment of 
contract.—Hettinger v. Hotfman- 
Henon Co., 154 A. 598, 303 Pa. 283. 

(2) AVhere building contractor has 
not fully complied with contract and 
therefore necessarily relies on doc¬ 
trine of substantial performance, 
burden of furnishing evidence to 
properly measure deductions allotv- 
able to remedy his defects and omis¬ 
sions is upon contractor.—Atkinson 
V. Jackson Bros., Tex.Com.App., 270 
S.W. 848, 39 A,L.P.. 1377, modifying, 
Civ.App., 259 S.W. 280. 

JProof held not req.uired 

Owner of timber wrongfully taken 
electing to recover value of timber 
manufactured into lumber, and not 
its value manufactured into crates 
and baskets, was not required to 
prove value of crates and baskets 
manufactured therefrom.—Cummer 
Mfg. Co. V. Copeland, Tex.Civ,App., 
35 S.W.2d 758. 

80- U.S.—The Andrea P. Lucken- 
bach, C.C.A.Cal., 78 P.2d 827. 

Ala.—Sutton v. Barter, 131 So. 6, 
24 Ala.App. 98. certiorari denied 
131 So. 9, 222 Ala. 75. 

Ariz.—Pheenix Ry. Co. of Arizona v. 

Ayala, 237 P. 189, 28 Ariz. 411. 
Cal.—Moeller v. Market Street Ry. 
Co., 81 P.2d 475, 27 Cal.App.2d 
562. 

Conn.—Quackenbush v. 'Vallario, 159 
A. 893, 114 Conn. 652. 

Ill.—Mattice v. Klawans, 228 Ill.App. 
126, reversed on other grounds 143 
N.E. 866, 312 111. 299, certiorari 

denied 46 S.Ct 637, 271 U.S, 685, 70 
L.Bd. 1151. 

Iowa.—^Aita v. John Beno Co., 222 N. 
W. 386, 206 Iowa 1361, 61 A.L.R. 
351. 

La.—Mansur v. Abraham, App., 164 
So. 418, affirming 159 So. 146, fol¬ 
lowed ^n 159 So. 154, conforming 
to certified question 164 So. 421, 
183 La. 633, and followed in App., 
Merey v. Abraham, 164 So. 420. 
-Md.—Symington v. Graham, 169 A. 
316, 165 Md. 441—Abend v. Sieber, 
158 A. 63, 161 Md. 645. 


Mo.—Berry v, Kens'ss C;*:» f 

Servjc*- <'* 0 ., IH*!, S AV.cd 9'*, 3 51 

Mo. 658—V. 

TexiKS R. <V>. 76 S.W.cd ill, 3 35' 
Mo. 1226—Adelsherg^r v. Sh^-hy, , 
59 SW.td 644, 332 Mo. 954. 

Mont.—Bu.sh V. Chjicott, Jl5 T5 lool, ' 
I'JO.3, 61 Mont. 346, quotmg Corpus 
Juris. 

X.Y.—Heffernan v. General Bronz*-* , 
Corporation, 2 Sn X.Y.S. 59, 211 

App.Div. 517- 

Pa.—Sajatovich v. Traction Bus Co., 
172 A. 148, 314 Pa. 569—Snyder , 
V. Philadelphia R. Ry. Co.. 13 h ' 
A. 398, 284 Pa. 59—Twinn v. X^oble. | 
113 A. 686, 270 Pa. 50)«. j 

Tex.—International-Great Northern - 
R. Co. V. Cases*, Com.App., 46 S.W. | 
2d 669—Mathis v. Wherry. Civ. | 
App., 45 S.W.2d 700. ! 

17 C.J. p 1024 note 56. j 

Absence of intervening cause j 

When an injury or disability fol- ’ 
low’s immediately after an accident. , 
without an intervening cause, it may ; 
be assumed that the accident was J 
the natural and probable cause there- ‘ 
of.—Lackner v. Pierre, Inc., 181 A. I 
845. 120 Pa.Super. 50. | 

Aggravation of condition ; 

One claiming damages for disease } 
or infection set in motion or ag- ! 
gravated by injury must prove that! 
injury caused such infection or ag¬ 
gravation.—Abend v. Sieber, 158 A. 
63, 161 Md, 645. 

Irater accident 

A plaintiff injured in an accident, 
and seeking damages for injuries 
sustained in a later accident which 
he claims occurred because of the 
previous injuries, has the burden 
of proving that the later accident 
was a natural consequence of the 
earlier one.—Humphrey v. Hoppe, 145 
A. 748, 128 Me. 92. 

Additional injury 

Boy, struck by street car through 
own negligence could not recover 
for being dragged extra distance be¬ 
cause of car’s excessive speed, with¬ 
out proving he received additional 
injuries after initial accident-— Vergo 
V. Shreveport Rys. Co., 139 So. 737, 
19 La.App. 647. 

Exclusion of other causes ! 

(1) Burden was on plaintiff claim¬ 
ing damages for traumatic hys¬ 
teria, and admitting migraine prior 
to accident, to show that migraine 
had nothing to do with his condi¬ 
tion,—Klein v. Medical Bldg. Realty 
Co., La.App., 147 So. 122. 

(2) Plaintiff suing for personal in¬ 
juries had burden to show that her 
pains were not those of lengthening 
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injiirirs 
t'y' h;ilurt9 tx- 
hpTbMt ‘h:T:Avc, nf his in- 
a yarty ch:rj^ th'it a 

-’Ti-r.ry r- hf r 1-hj t*‘al Fuf- 
f-r’T.ir J'.”.’ t;rr^ v. xh ci fif 

Lnr pff gri'in.'V- — .Sym v”. Gr:i- 

huvA 169 316, 165 Md 111, 

w'ih by T'f gb’j. ry 

in lif^r pi-rmaii'Jb hfs r 

did nrd to iK'grb b. ;i;S rdlier 

fftrsib!*-* ."'.'iiirLs, of v hioh 

at of injury, in ordo?* 

for jury to find that it was rauso*! 
ty such troatmeat,—Smith v. Arfi^-u*. 
Porrnanrp.t Wavi^ Sbi*pp»', 2'92 X.W. 
361, 293 Mieh. HI. 

Hi In action for assaulr, whoro 
plamtiff siifferfd infriniti*s at- 
trihutahlf to either a disetiso or #•:*- 
ternal viol^-nce, but wh<^ re there is 
no evidence that plaiiitiff had ^he 
disease, it wull be presurn^'d that 
the injuries rL\suUed from the as¬ 
sault. — Jones V. Ankey, 21 Ohio Cir. 
Ct.,X.S., 2b5. 

(5) Where plaintiff suffered frmn 
a disease or affliction at the time 
of the injury, there is no presump¬ 
tion of law that the disease alone 
caused the death rather than that 
the disease, augmented and aggra¬ 
vated by the injury, produced the 
result.—Louisville & X. R. Co. v 
Jones, 3 So. 902, S3 Ala. 376. 

Conceded defect 

Where a building as constructed 
conceded!y contained & defect, the 
contractor had the burden of prov¬ 
ing that the defect was not due to his 
fault.—Young v. Barelli, 125 So. 258, 
169 La. 319. 

81. Mass.—Carney v. Cold Spring 
Brewing Co., 23 K.E.2d 1CM.N\ 

17 C.J. p 1025 note 57. 

82. U.S.—May Department Stores 
Co. V. Bell, C.C.A.MO., 61 P.2d 
830. 

Colo.—Murray v. Xew'myer, 182 P. 
888, 66 Colo. 459. 

Fla.—Stanley v. Powers, 169 So. S61, 
125 Fla. 322, 

; La.—Pad eras v. Stauffer, 120 So. 886, 
10 La.App. 50. 

Me.—Hamlin v. X. H. Bragg & Sons, 
151 A. 197, 129 Me. 165—CulUcut 
V. Burrill, 115 A. 172, 120 Me. 419. 
Md.—Cluster v. Upton, 16S A. S82, 
165 Md. 566. 

Minn.—Lowe v. Armour Packing Co., 
182 N.W. 61 148 Minn. 464. 

Pa..—Snyder v. Philadelphia & R. 
By. Co., 130 A. 398, 2S4 Pa. 59— 
Twinn v. Xoble, 113 A. 6S6, 270 
Pa. 500. 

Tex.—^Haynes v. Sosa, Civ.App., 198 
S.W. 976, dismissed for want of 
jurisdiction. 





§ 144 


DAMAGES 


25 C.J.S. 


health is such as to remove him from the general 
classification of life expectancy tables, it is incum¬ 
bent on the party so claiming to prove it.^^ The 
burden of proving special damages or that special 
circumstances were within the contemplation of the 
parties at the time of making a contract is on the 
parly rxsserting the It has been held that it 

Will be presumed that each party to a contract has 
sought to give value to the other, and that where 
the value to one parU’ of the other's undertaking is 
incapable of estimation, it will be presumed to be 
at least as much as the other’s cost of perform¬ 
ance.^^ 

b. Eaniiiigs and Earning Capacity 

The plaintiff gesierafly has the burden of proving loss 
of time and earnings, and impairment of earning power- 

As a general rule, loss of wages or earnings can¬ 
not be assumed,and a plaintiff claiming damages 
for loss of time from work has the burden of prov¬ 
ing such loss and that it resulted in damage but 
it has been held that a plaintiff did not, in view of 
the nature of his employment and method of com¬ 
pensation, have the burden of negativing the fact 
that he was paid during his absence from work.^s 
Plaintiff has the burden of showing that his loss of 
income comes within the categor}’ of personal re¬ 
muneration rather than capital remuneration.^^ The 
burden is on a plaintiff claiming damages for im¬ 
pairment of earning power to show that he has in 
fact suffered such impairments^ 

c. Expenses 

The plaintiff has the burden of proving the amount, 
necessity, and reasonableness of expenses. The aut-hori- 
ties are in conflict on whether reasonableness may be 
presumed from the fact of payment alone. 


I A plaintiff seeking to recover for expenses in- 
I cur red by reason of defendant’s wrongful act has 
the burden of proving the amount of such expens- 
es^i and that they were necessary and reasonable 
j and it has been held that the reasonableness of ex- 
j penses cannot be inferred from the fact that the 
\ sums were exacted.^^ However, it has been held 
I that, where plaintiff has established payment of ex- 
I penses incurred m tr>ung to avoid a loss, defend- 
j ant then has the burden of introducing evidence 
j that the means employed and the expenses incurred 
I were unnecessary or unreasonable;^'^ and it has 
! also been held that the reasonableness of expenses 
paid or incurred for medical services will be pre¬ 
sumed if unreasonableness in amount does not ap¬ 
pear from other evidence or through application of 
the trier’s general knowledge of the subject mat- 
ter.^s 

d. Exemplary Damages 

The plaintiff ordinarily has the burden of establishing 
the aggravating circumstances warranting exemplary 
damages. Under some circumstances the law presumes 
sufficient actual damages to justify punitive damages. 

The burden is on plaintiff to establish such aggra¬ 
vating circumstances as warrant the imposition of 
exemplary or punitive damages.Thus willful, ma¬ 
licious, or wanton conduct, claimed as a basis for 
punitive damages, cannot be presumed, but must be 
shown and the burden of proof in this respect 
is on plaintiff,9S ^Lt least where the wrongful mo¬ 
tive is not inherent in the offense.®^ It has been 
held that where there is evidence of a reckless or 
willful invasion of a legal right, the law presumes 
sufficient actual damages to sustain a verdict for 
punitive damages.^ 


83. Cal.—Murphy v. National Ice 
Cream Co,, 30Q F, 91, 114 Cal.App. 
4g2. 

84. Ga.—Brenard Mfg-. Co. v. Winn- 
Wilkes Drug: Co., 120 S.E. 440, 31 
Ga.App. 200. 

17 C.J. p 748 note 9. 

85. Tex.—Curry v. Texas Co., Civ. 
App.. 18 S.W.2d 250, error dis¬ 
missed. 

86. Mo.—Chilcutt v. Le Clair, App., 
119 S.W.2d 1. 

87. Ala.—^Mackintosh Co. v. Wells, 
IIS So. 276, 218 Ala. 200. 

Ind.—^Northern Indiana Public Serv¬ 
ice Co. V. Robinson, 18 N.E.2d 933, 
106 Ind.App. 210. 

88. Ala.—Birming-ham Electric Co. 
V. Baker, 122 So. 310, 219 Ala. 324. 

89. U.S.—Bissonette v. National Bis¬ 
cuit Co., C.C.A.Vt., 100 F.2d 1003. 

90. Mo.—Irgang v. Tieman Coal & 
Material Co., App., 46 S.W.2d 919. 


General earaingr ability 

It was held not Incumbent on 
plaintiff, under the circumstances, 
to introduce evidence of ability to 
earn money generally, such as in 
occupations other than the one in 
which plaintiff was then engaged. 
—Morris v. La Bahn, 189 N.W. 797, 
194 Iowa 377. 

91. Mass.—Eastern Advertising Co. 
V. Shapiro, 161 N.E. 240, 263 Mass. 
228. 

92. Ga.—Investors' Realty Co. v. 
Thomson, 109 S.E. 624, 27 Ga.App. 
700. 

Tex.—Kuehn v. Neugebauer, Civ. 
App., 204 S.W. 369. 

W.Va.—^Landau v. Farr, 140 S.E. 141, 
104 W.Va. 445. 

93. Tex.—Corpus Christi Ry. & 
Light Co. V. Baxter, Civ.App., 21? 
S.W. 187. 

94* Colo.—^Hoehne Ditch Co. v. John 
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Flood Ditch Co., 233 P. 167, 76 
Colo. 500. 

95. Conn.—Carangelo v. Nutmeg 
Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320. 

9G. Pa.—Wright v. Philadelphia 

Rapid Transit Co., 84 A. 669, 236 
Pa. 132. 

17 C.J. p 1026 note 70. 

97. N.J.—Eatley v. Mayer, 154 A. 
10, 9 N.J.Misc. 918, affirmed 158 
A. 411, 10 N.J.Misc. 219. 

Pa.—Thompson v. Swank, 176 A. 211, 
317 Pa. 158—Cervi v. Mori, 186 A. 
261, 122 Pa.Super. 355. 

98. Cal.—Ross v. Sweeters, 7 P.2d 

334, 119 Cal.App, 716. ** 

99. N.J.—^Hintz v. Roberts, 121 A. 
711, 98 N.J.Law 768. 

1. S.C.—Reaves v. Western Union 
Telegraph Co., 96 S.E. 295, 110 
S.C. 233. 
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e. Mitig^ation or Rcdiictioii of Bamages 

The party committing a wrong has the burden of 
proof as to mitigation or reduction of damages. 

The party who commits a wrong has the hnr'len 
of establishing matters asserted by him in n::::ga- 
tion or reduction of the amount of damages.- So 
the burden is on him to show that some of the con¬ 
sequences of the injury might have been avoided by 
proper efforts or acts of the injured party,s as by 
obtaining other employment in the case of a breach 
of a contract of employment.'^ 


^ f. Liquidated Damages er Penalty 

The burden of proof cr, an issue as te liquidated dam¬ 
ages cr penaJty is generally heJd to be en the one assert¬ 
ing that the intent was ether than appears froiri the face 
of the contract. As a general role ere sumg for llquidat- 
' ed damages dses not have the burden of estabhshing 
j actual damages. 

' It has betn said that the bunion is on the one 
I claiming a sum as liquid.ated damages tu show that 
j the parties intended the sum to be of that natureu^ 
I As a general rule, huveever, it is held that where 


2. XJ.S.—Barnebey v. Barron G. Col¬ 
lier, Inc., C.C.A.Neb., 65 P.2d 864— 
T. H. Flood &, Co. V. Bates, C.G.A. 
Ill., 283 F. 364. 

Cal.—Vitagraph, Inc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 712, 197 Cal. 694, citing- Cor¬ 
pus Juris—^Andersen v. La Rin- 
conada Country Club, 40 P.2d 571, 
4 Cal.App.2d 197—McNary v. Han¬ 
ley, 20 P.2d 966, 131 CaLApp. 18S— 
Rhodes v. Firestone Tire & Rub¬ 
ber Co., 197 P. 392, 51 Cal.App. 
569. 

Oa.—Branon v. Ellbee Pictures Cor¬ 
poration, 155 S.E. 923, 42 Ga. 

293. 

Idaho.—Giraney v. Oregon Short Line 

R. Co., 33 P.2d 359, 362, 54 Idaho 
535, citing Corpus Juris. 

Ill.—Paramount Pictures Distribut¬ 
ing Corporation v. Gehring, 283 Ill. 
App. 581—Central Trust Co, v. 
John M. Smyth Merchandise Co., 
222 IlLApp. 347. 

N.J.—^Wilkinson v. Orange Mountain 
Land Co., 137 A. 591, 103 N.J.Law 
683. 

N.Y. —Losei Realty Corporation v. 
City of New York, 171 N.E. 899, 
254 N.Y. 41, modifying 233 N.Y. 

S. 814, 226 App.Div. 685—McQuade 
V. Stoneham, 256 N.Y.S. 431, 142 
Misc. 842, affirmed 262 N.Y.S. 966, 
238 App.Div. 827, reargument de¬ 
nied 263 N.Y.S. 948, 239 App.Div. 
778, reversed on other grounds 189 
N.E. 234, 263 N.Y. 323, reargument 
•denied 191 N.E. 514, 264 N.Y. 460 
—J. K. Rishel Furniture Co. v. 
Stuyvesant Co., 204 N.Y.S, 659, 123 
Misc. 20S. 

—First Nat. Pictures Distribut¬ 
ing Corporation v. Sewell, 171 S.E. 
354, 205 N.C. 359—Gibbs v. West¬ 
ern Union Telegraph Co., 146 S.E. 
209, 19-6 N.C. 516—Storey v. 

Stokes, 100 S.E. 689, 178 N.C. 

409. 

Okl.—Consolidated Cut Stone Co, v. 
Seidenbach, 75 P,2d 442, 181 Okl, 
578. 

Pa.—Spiese v. Mutual Trust Co., 102 
A. 119, 258 Pa. 414. 

T^enn.—Int ernational Correspondence 
School V. Crabtree, 34 S-W.2d 447. 
449, 162 Tenn. 70, 78 A.L.R. 330, 
citing Corpus Juris. 

17 aj. p 1025 note 61. 


“The burden ©f introducing evi¬ 
dence in mitigation of damages to 
show that the damages claimed for 
breach of a contract were in part 
avoidable is upon the party guilty 
of the breach of the contract.“—Stan- 
er V. McGrath, 51 P.2d 795. 796, 174 
Okl. 454. 

Insurance 

(1) Where a carrier is sued for 
goods burned in transit and claims 
the benefit of insurance carried by 
the shipper under a provision in 
the bill of lading giving it the 
benefit thereof if doing so will not 
avoid the policy, the carrier has the 
burden of proving that the policy 
will not be avoided by giving it such 
benefit.—Yazoo & M. V. R. Co. v. M. 
Levy & Sons, Miss., 106 So. 525. 

(2) In implement dealer's action 
for destruction of goods by fire 
it may be assumed, on question of 
damages, that if goods had not been 
destroyed dealer would have been 
required to make expenditure for in¬ 
surance thereon.—International Har¬ 
vester Co. of America v. Chicago, 

M. & St. P. Ry. Co.. 172 N.W. 471, 
186 Iowa 86. 

3, XJ.S.—Standard Growers' Ex¬ 
change V. Hooks, C.C.A.Ga., 22 F. 
2d 599. 

Conn.—Morro v. Brockett, 145 A. 659, 
109 Conn. 87. 

La.—^News Pub. Co. v. S. B. Bar¬ 
rett Rubber Co., 127 So. 749, 13 
La.App, 285. 

Me.—Isenman v. Burnell, 130 A. 868, 
■125 Me. 57. 

Minn.—Barron G. Collier, Inc., v. 
Kmdy, 178 N.W. 584, 146 Minn. 
279. 

—stevens-Davis Co. v. Peerless 
Service Laundry, 170 A. 619, 112 
N.J.Law 304. 

N. M.—^Higgins v. Cauhape, 261 P. 
813, 33 N M. 11. 

X.Y.—^People's Gas & Electric Co. 
of Oswego V. State, 179 N.Y.S. 520, 
189 App.Div. 421, modifying 175 
N.Y.S. 324, 105 Misc. 231. 

Okl.—Missouri, K. & T. Ry. Co. v. 

Edmonds, 174 P. 1052, 73 Okl. 2. 
Pa. —^Yorkshire Worsted Mills v. 
National Transit Co.» 28 Del.Co. 
402. 


R.I.—Norm Co. v. Cumberland Coal 
Co., 165 A. 592, 53 R.I. 22S. 

Tes.—Denby Motor Truck Co. v. 
Meara, Civ. App., 229 S.W. 994, 
dismissed for want of jurisdiction 
—Lamar v. Hildreth, Civ.App., 209 
S.W. 167, error refused. 

Wash.—It, P. Arkiey Lumber Co. v. 
Vincent, 209 F. COO, 691, 121 Wash. 
512, citing Corpus Juris. 

IVyo.—Bader v. Mills & Baker Co., 
201 P. 1012. 1014, 2S W’yo. 191, 
citing Corpus Juris. 

17 C.J. p 1025 note 62. 

Duty to prevent or reduce damages 
In general see supra § 33, 

Suit against third party 

When employer institutes suit 
against employee for damages 
through latter's negligence, employ¬ 
er need not prove he could not re¬ 
duce damages by suit against a 
third party, as that burden rests on 
the employee.—Commercial State 
Bank V. Van Hutton, Tex.Civ.App., 
208 S.W. 363. 

Matter within peculiar kaowledg® of 
wronged party 

An agent suing for breach of a 
contract for exclusive sale of a cer¬ 
tain product was held to have the 
burden of showing what the result 
would be of sales by it of another 
product, which it had undertaken to 
sell after the breach, where the 
possible result of such sale was 
presumably within its peculiar 
knowledge.—Rapidol Co. v. Howe 
I Co., 258 F. 469, 144 Wash. 543. 
failure to take medical treatment 
Burden was on defendant to show 
that plaintiff's injury was aggravat¬ 
ed by the latter's negligence in fail¬ 
ing to take medical treatment,—City 
of Birmingham v. Comer, 194 So. 
498, 239 Ala. 152. 

4. Ark.—School Dist. No. 65 v. 
Wright, 42 S.W.2d 555, 1S4 Ark, 
405. 

Tex.—Houston, E. & W. T. Ry. Co. 
V. Brow’der, Civ.App., 265 S.W, 
237, reversed on other grounds, 
Com.App., 283 S.W. 154. 

17 C.J. p 1025 note 63. 

5. Tex.—Sanders Nursery Co. V. J. 
C. Engel man, Inc., Civ.App., 109 
S.W.2d 1131, conforming to 96 S. 
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the question is whether a contract provides for liq¬ 
uidated damag:es or for a penalty, the burden of 
establishing facts showing that the intention of the 
parties was other than appears from the face of 
the contract is on the party claiming such facts.^ 
It is generally held that an injured party claiming 
under a provision for liquidated damages does not 
have the burden of introducing evidence to establish 
actual damages,"^ and that, caiiversely, the defaulting 
party has the burden of showing that no damage re¬ 
sulted from his default;^ but in some jurisdictions 
plaintiff must show that substantial damages have 
been sustained/-^ The burden is on the person as¬ 
serting the right to enforce a provision for liqui¬ 
dated damages to establish the breach authorizing 
such enforcement^^ On the other hand, the bur¬ 
den is on the defaulting party to establish a waiver 
of performance or an excuse for nonperformance.^^ 
It has been held that the burden is on defendant to 


prove a defense of payment of liquidated damag- 
es.i“ Where actual damages are speculative and 
uncertain, the presumption ordinarily is that the 
parties took that fact into consideration in making 
a contract specifying a definite sum for breach 
thereof.^^ 

Under statutes providing that a provision in a 
contract fixing in advance damages for a breach 
thereof is void except when from the nature of the 
case it would be impracticable or extremely difficult 
to fix the actual damages, the impracticability or 
difficulty of determining actual damages will not be 
presumed and the burden is on the party claim¬ 
ing such fixed damages to bring himself within the 
exception by proving such impracticability or diffi- 
culty.15 When a contract is shown to fall within 
the exception, it is unnecessary to show that sub¬ 
stantial damages resulted from the breaches How¬ 
ever, even in the case of a contract falling within 


W.2d 68, 128 Tex. 102, reversing, 
Civ.App,, 50 S.W.2d 954. 
PresTiinptioBL of penalty 

Where a lump sum is fixed as 
damages, the presumption is that it 
is a penalty and not liquidated dam¬ 
ages-—Penn Dairies v. Central Drug, 
27 Del.Co., Pa., 371. 

6. Ill.—Weiss V. U. S- Fidelity & 
Guaranty Co., 132 X.E. 749, 300 
Ill. 11, reversing 21S Ill.App. 640. 

Iowa.—Pace v. Zellmer, 1S6 X.W. 
420, 194 Iowa 516. 

N.Y.—Knoblauch v. Little Falls Dai¬ 
ry Co., 272 N.Y.S. 31, 241 App.Div. 
910—Norris v. McAIechen, 236 N. 
Y.S. 486, 134 Uisc. 866. 

Tex—Sparenherg v. Collins, Civ. 

App., 63 S.W.2d 241. 

17 C.J. p 1026 note 65. 

7. Iowa.—^Pace v. Zellmer, 186 N. 
W. 420, 194 Iowa 516. 

N.Y.—^Norris v. McMechen, 238 N. 

Y.S. 181, 135 Misc. 361, 
Jlpproximatioii of actual damages to 
amoTUit stipulated 
Except where actual damages can 
be computed from the proof of the 
injured party, the defaulting party 
has the burden of proving actual 
damages to show that there was no 
approximation between actual dam¬ 
ages sustained and the amount stip¬ 
ulated.—Southern Plow Co. v, Dun¬ 
lap Hardware Co., Tex.Civ.App., 236 
S.W. 763. 

8. N.M.—Kuchan v. Strong, 46 P.2d 
55, 39 N.M. 281. 

Or.'-i-Learned v. Holbrook, 170 P. 
530, S7 Or. 576, affirmed 171 P. 
222, 87 Or. 576. 

Part performance 
In action for breach of contract 
to drill oil wells, burden was on 
defendants seeking to avoid liability 
for the full amount of a bond to 
allege and prove that there had 


been such part performance that 
cost of completing wells could read¬ 
ily be shown.—Schwarz v. Lee, Tex. 
Civ.App., 287 S,W. 519. 

9. Mo.—Ward v. Haren, 167 S.W. 
1064, 183 Mo.App. 569. 

Necessity of actual damages to re¬ 
cover liquidated damages see su¬ 
pra § 115. 

Xioss of profits 

Shipowner claiming liquidated 
damages for repairer’s delay must 
prove loss of profits with reason¬ 
able certainty.—The William Rock¬ 
efeller. D.C.N.Y., 57 F.2d 897. 

10. N.J.—Hennessy v. Board of 
Chosen Freeholders of Burlington 
County, 102 A. 672, 91 N.J.Law 
693. 

17 C.J. p 1026 note 67. 

11. N.J.—'Ferber Constr. Co. v. 
Hasbrouck Heights Bd. of Educa¬ 
tion, 100 A. 329, 90 N.J.Law 193. 

Responsibility for delay 

Where delay caused by each par¬ 
ty to a contract is capable of as- 
I certainment, the contractor, in order 
to be relieved of liquidated damages 
for delay, must show lack of re¬ 
sponsibility for the delay.—Franco- 
American Const. Co. v. U. S., 76 Ct. 
Cl. 132—17 C.J. p 1026 note 68 [a]. 

12. N.Y.—Posner v. Rosenberg, 133 
N.Y.S. 704, 149 App.Div. 272. 

Burden of proving payment general¬ 
ly see the C.J.S. title Payment §§ 
93-'97, also 48 C.J, p 680 note 20 
—p 686 note 1. 

13. Or,—Title & Trust Co. v. U. S. 
Fidelity & Guaranty Co., 7 P.2d 
805, 138 Or. 467, affirming 1 P.2d 
1100, 138 Or. 467. 

14. Cal.—Green v. Frahm, 168 P. 
114, 176 Cal. 259. 

17 C.J- p 932 note 42 [a] (3). 

15. U.S.—Six Companies of Cali- ^ 
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fornia v. Joint Highway Dist. No. 
13 of California, C.C.A.Cal., 110 
P.2d 620, affirming, D.C., 24 F. 

Supp. 346, certiorari granted Six 
Companies of California v. Joint 
Highway Dist. No. 13 of State of 
California, 61 S.Ct. 36, and re¬ 
versed on other grounds 61 S.Ct. 
186. 

Cal.—Robert Marsh & Co. v. Trem- 
per, 292 P. 950, 210 Cal. 572—Dyer 
Bros. Golden West Iron Works 
V. Central Iron Works, 189 P. 445, 
182 Cal. 588—Stewart v. Claudius, 
65 P.2d 933, 19 Cal.App.2d 349— 
Mente & Co. v. Fresno Compress 
& Warehouse Co., 298 P. 126, 113 
Cal.App. 325—Pyle v. Benjamin, 
283 P. 372, 102 Cal.App. 691— 

Glazer v. Hanson, 276 P. 607, 98 
Cal.App. 53—Sunmaid Raisin 
Growers of California v. K. Ara¬ 
kelian, Inc., 265 P. 832, 90 Cal. 
App. 10—Sunmaid Raisin Grow¬ 
ers of California v. Paul A. Mos- 
esian & Son, 265 P. 828, 90 Cal. 
App. 1—Mclnerney v. Mack, 166 
P. 867, 34 Cal.App. 153—Stephens 
V. Daugherty, 166 P. 375, 33 Cal. 
App. 733—Los Angeles Olive 
Growers’ Ass’n v. Pacific Surety 
Co., 140 P. 295, 24 Cal.App. 95— 
Sherman v. Gray, 104 P. 1004, 11 
Cal.App. 348. 

Okl.—Claude Neon Federal Co. of 
Chicago, Ill. v. Larkins, 58 P.2d 
882, 177 Okl. 291. 

17 C.J. p 932 note 42 [a] (1). 

16. Cal.—Starr v. Lee, 263 P. 376, 
88 Cal.App. 344. 

Contract to transfer realty falls 
within the exception in view of oth¬ 
er statutes providing that, where 
such a contract is breached, it is 
presumed that the breach cannot be 
adequately relieved by pecuniary 
compensation,—^Wright v. Rodgers, 
243 P. 866, 198 Cal. 137. 
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the exception, the presumption that the amnrmt ^ 
specified as liquidated damages was the damage ac- ? 
tiially sustained may be rebutted by proof that m i 
detriment whatever resulted from the breaxh.^" i 

( 

g. Motor Vehicles j 

A plaintiff seeking substantia! damages for injury to f 
his vehicle has the burden of proving the amount and i 
cause of his loss. The defendant has the burden of 
showing that the repair bill exceeds the diminution in the ' 
value of the vehicle. ; 

Although nominal damages mmy be presumed : 
from proof of a wrongful act on the part of de- \ 
fendant resulting in injury to plaintiff’s motor vehb \ 
cle,^^ in accordance with the rule prevailing in ac- ! 
tions for damages generally the burden is on a i 
plaintiff suing for injuries to his motor vehicle to j 
establish the amount of his pecuniary loss, and that : 
it resulted from the acts of defendant, in order to 
recover substantial damagesd^ Plaintiff has the 
burden of proving the causal connection between 
the injury and the necessity for the repairs made,-^ 
and also the reasonableness of the cost of the re¬ 
pairs.^ ^ Since it is common knowledge that a mo¬ 
tor vehicle ordinarily depreciates with use, a party 
attempting to prove value at the time of injury by 
showing its value at a prior time has the burden 
of showing the extent of depreciation or, if such 
be the fact, that the intervening use resulted in no 
deterioration.22 A defendant asserting that plain¬ 
tiff’s repair bill exceeds the diminution of the lat¬ 
ter’s motor vehicle has the burden of showing that 


':ich i- thf' facu-'’ It has htf-I th'it thv amoruit 
’ a:d frm r* w::! he he rta-or.aMe 

::u!h:!'g to ca>t 

§ 145. Admissibility 

In generni all competent testimony tending to es¬ 
tablish or disprove damages is admissible. The admis¬ 
sion of mcompetent testimony as to damages is not fatal 
where the defendant has not been prejiidicecl thereby. 

In ac:iun> for damages the genera! and well-set¬ 
tled rules of evidence apply in that the testimony 
must conform tn the plea^Iings,^'" be res[Js'uisiTe to 
the issued'^ and be relevant to the nature or kind of 
damages clamied.“‘ The recoverability of an ele¬ 
ment of damage may be raised by a proper objec¬ 
tion to evidence.-^ All competent tesiimoiiy tend¬ 
ing to establish a legitimate item of damage is of 
course, under proper pleadings, relevant and admis¬ 
sible,-^ and all evidence having a legitimate tend¬ 
ency to meet the evidence of loss or injury should 
be received in defense or rebuttal.The reception 
of irrelevant testimony on the part of plaintiff will 
not authorize the admission of irrelevant rebuttal 
testimony.Si Error in admitting incompetent testi¬ 
mony on the measure of damages is not cured by 
an instruction to disregard it, where from the ver¬ 
dict rendered it is not clear but that such evidence 
nevertheless influenced the jury in their findings;®- 
but if it clearly did not so influence the jury its ad¬ 
mission is not reversible error, although not with¬ 
drawn from the jury.®® The admission of evidence 
which is competent for one purpose cannot be held 


17. Cal.—Kelly v. McDonald, 276 
P. 404, 98 Cal.App, 121. 

Shifting’ of burden 

“After the contract providing for 
stipulated damages, together with 
the breach thereof, has been estab¬ 
lished, the burden shifts to the de¬ 
fendant to show, if it be true, that 
no damage resulted.’'—^Kelly v. Mc¬ 
Donald, supra. 

18. Ky.—Hardware Mut. Casualty 
Co. V. Union Transfer & Storage 
Co., 266 S.W. 362, 205 Ky. 651— 
Kobson V. Zumstein Taxicab Co., 
248 S.W. 872, 198 Ky. 365. 

19. La.—Lucas v. Andress, 136 So. 
207, 17 La.App. 329. 

42 C.J. p 1295 note 64. 

20. Okl.—Oklahoma City v. Wil- 
coxson, 48 P.2d 1039, 173 Okl. 433. 

21. Okl.—Oklahoma City v. Wil- 
coxson, supra. 

22. 3Sr.J.—Center Garage Co. v. Co¬ 
lumbia Ins. Co., 115 A. 401, 96 K. 
J.Law 456. 

23. Cal.—Rhodes v. Firestone Tire 
& Rubber Co., 197 P. 392, 51 Cal. 
App. 569. 

24. Ill.—Sunbeam Beverage Co, v. 


Cunningham, 242 Ill. App 401— 
Darling & Co. v. Yellow Cab Co., 
238 Ill.App. 326. 

Place of repair 

Court may reasonably infer that 
plaintiff would not pay to have car | 
towed to specified town if he could 
have had it properly repaired at less 
cost in his own town.—Chase Bag 
Co. V. Longoria, Tex.Civ.App., 45 S. 
W.2d 242, error dismissed. 

25. Ala.—Seaboard Air Line R. Co. 
V. Brown, 48 So. 48, 158 Ala. 630. 

Variance see supra § 143. 

26. Neb.—Gardner v. Metropolitan 
Utilities List, 278 N.W. 137, 134 
Neb. 163. 

17 C.J. p 1026 note 72. 

27. Colo.—^Westesen v. Olathe State 
Bank, 225 P. S37, 75 Colo. 340. 

17 C.J. p 1026 note 73. 

28. Ala.—Deslandes v. Scales, 65 
So. 393, 187 Ala. 25—Birmingham 
Waterworks Co. v. Ferguson, 51 
So. 150, 164 Ala. 494. 

29 . Ill.—Sycamore Preserve Works 
v. Chicago & N. W. Ry. Co., 12 N. 
E.2d 42, 293 Ill.App. 20, conform¬ 
ing to 7 N.E.2d 740. 366 Ill. 11, 
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111 A.L.R. 1133, reversing 1 N.R 
2d 522, 284 Ill.App. 445. See Ken¬ 
dall v. Chicago Rys. Co., 135 Ill. 
App. 145. 

Me.—Hincks Coal Co. v. Milan, 193 
A. 243, 135 Me. 203. 

17 C.J. p 1026 note 75. 

Conformity with measure of dam¬ 
ages 

Admissibility of evidence is deter¬ 
mined, not by whether the evidence 
strictly conforms to the measure of 
damages, but whether it throws 
light on that question—Seism v. 
Home Ins. Co. of New York, Mo. 
App., 224 S.W. 4S. 

30- Wis.—Wheelwright v- Pure 
Milk Ass'n, 240 N.W. 769. 20S Wls. 
40, motion denied 242 N.W. 486, 
208 Wis. 40. 

17 C.J. p 1026 note 76. 

31- Ala.—A vary v. Searcy, 50 Ala. 
54. 

32- Mich.—Sinker v. Diggins, 43 N. 
W. 074, 76 Mich. 557. 

33- Ga.—East Tennessee, V. & G. 
R. Co. V. War mack, 12 S.E. 813, S6 
Ga. 351. 

17 C.J. p 1027 note 79- 
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to be erroneous merely because it mi.e:ht have been j 
taken as a basis for improper damages unless it is 
shown th<at defendant was prejudiced;’’^ and this j 
is especially so where the court has correctly in- j 
structed the jury with respect to the proper effect to | 
be given such evidence.^''^ Evidence of the facts | 
by which damages may be computed is preferable to 
expert evidence.*-^® If there are two methods of ad¬ 
measuring the damages, the determination of the 
proper one depending on circumstances, all compe¬ 
tent evidence of both should be received, and that 
which is applicable to the method selected should be 
applied;'^" and where, until all the evidence is in, 
it is difficult for the trial court to determine what 
measure of damages should properly be adopted, evi¬ 
dence as to different rules for the measure of dam¬ 
ages may be admitted, subject to a subsequent prop¬ 
er statement by the court of the rule in its instruc- 

tion,3S 

Prior claims or settlements. The amount for 
which plaintiffs settled a claim against an accident 
insurance company is not admissible unless it is 
shown that such amount was increased or reduced 


because of representations made by plaintiff as to 
the fact, character, or extent of the injuries, 
an offer of proof should be directed to such phase 
of the settlements*^ It is proper to prove payment 
of a sum In' defendant to plaintiff in part settlement 
of the latter’s claim so that the jury can deduct such 
sum from the total amount of damagesS^ 

§ 146. - Injuries to the Person in Gen¬ 

eral 

Any competent evidence tending to establish or dis¬ 
prove the seriousness or cause of injuries, including 
mental suffering, is generally admissible; but evidence 
which is vague, remote, or unconnected with the injuries 
is inadmissible. 

In personal injury actions great latitude is al¬ 
lowed in the introduction of evidence to aid in de¬ 
termining the extent of the damages a.g ^ 

broad general rule any evidence which tends to es¬ 
tablish the nature, character, and extent of injuries 
which are the natural and proximate consequences 
of defendant’s acts is admissible in such actions, if 
otherwise competent.^^ The pain and suffering re¬ 
sulting from an injury may be described in detail 


34. N.Y.—Simpson Foundation 

Co.. 05 N.E. 10, 201 N.Y. 479, 

Ann-Cas.l012B .S21. 

17 C.J. p 1027 note SO. 

35. Tex. — Jackson - Strickland 
Transp. Co. v. Seyler, Civ.App., 
123 S.W.2d 928, error granted. 

36- Mo.—Chouteau v. Jupiter Iron- 
Works. 7 S.W. 467, 94 Mo. 388. 

37. M-Y.—Hartshorn v. Chaddock, 
31 N.E. 997, 135 N.Y. 116, 17 L. 
R.A. 426. 

38. Iowa.—Neel v. Smith, 147 N.W. 
183. 

39. U.S.—Dempsey v, Baltimore & 
O. R. Co.. D.C.Pa., 219 F. 619. 

17 C.J. p 1027 note 85. 

40w tl.S.—Dempsey v. Baltimore & 
O. R. Co., supra. 

Evidence held adxoJLs^ble 

In action for personal injuries, 
evidence that plaintiff had accident 
policy, and had settled with insurer 
as for certain periods of disability, 
is material as an admission by plain¬ 
tiff as to the date his disability 
terminated.—^Atlantic Coast Line R- 
Co. V. Ballard, 80 So. 436, 202 Ala. 
354. 

41. Colo.—Chicago, R. I, & F. By. 
Co. V. Cline, 14 P.2d 495, 91 Colo. 
255. 

42- Idaho.—Hard v. Spokane Inter¬ 
national Ry. Co., 238 F. 891, 41 
Idaho 285—McLain v. Lewiston 
Interstate Fair & Racing Ass’n, 
104 F. 1015, 17 Idaho 63, 25 L.R. 
A..N.S., 691, 20 Ann.Cas. 60. 

43. Ala.—Disheroon v. Brock, 105 
So. S99, 213 Ala. 637. 


Cal.—McNally v. Casner, IS P.2d 94, 
128 Cal.App. 680—Jordan v. Great 
Western Motorways, App., 294 P. 
9—Hoffman v. Southern Fac. Co., 
281 F. 681, 101 Cal.App. 21S. 

Ga.—Candler v. Smith, 179 S.E. 395, 
50 Ga.App. 667. 

Ill.—See Schechtman v. Chicago 
Rys. Co., 198 Ill.App. 23. 

Iowa.—Bascom v. Hoffman, 203 N. 

W. 273, 199 Iowa 941. 

Mo.—Leingang v. Geller, Ward & 
Hasner Hardware Co., 73 S.W.2d 
256, 335 Mo. 549—Thompson v. 

City of Lamar, 17 S.W.2d 960, 322 
Mo. 514—^Vitale v. Biando, App.„ 
52 S.W.2d 24, certiorari quashed 
State ex rel. Biando v. Haid, 60 
S.W.2d 38—Barnett v. Kansas 
City, App., 214 S-W. 240, record 
quashed on other grounds State 
ex rel. Kansas City v. Ellison, 220 
S.W. 498, 281 Mo. 667, 

N.C.—Solomon v. Koontz, 127 S.E. 
516, 189 N.C. 837. 

Ohio,—Dayton Arcade Co. v. Miller, 
177 N.E. 222, 39 Ohio App. 124. 
Tenn.—Stephens v. Clayton, 124 S. 

W.2d 33, 22 Tenn.App. 449. 

Wash.—Nicholson v. Brado, 297 F. 
1093, 1094, 162 Wash. 54, citing 
Corpus Juris. 

17 C.J. p 1028 note 99. 

Evidence held admissible 

(1) Symptomatic conditions.—^Ar¬ 
kansas Power & Light Co. v. Cum¬ 
mins, 28 S.W.2d 1077, 181 Ark. 1145, 
182 Ark. 1. 

(2) Eye injury.—Galbraith v. Gal¬ 
braith, 290 N.Y.S. 739, 248 App.Div- 
914. 


(3) Birth of baby dead.—Jackson- 
Strickland Transp. Co, v. Seyler, 
Tex.Civ.App., 123 S.W.2d 928, error 
granted—17 C.J. p 1028 note 99 [dj 
( 10 ). 

(4) Plaintiff may adduce testi¬ 
mony as to his physical activities 
subsequent to his injury where de¬ 
fendant has attempted to show that 
after the injury plaintiff so worked 
and acted as to demonstrate that 
he had no serious injury.—McQuary 
V. Quincy, O. & K. C. Ry. Co., 269 
S.W. 605, 306 Mo. 697. 

(5) Plaintiff’s testimony that he 
had to hire additional help because 
of injuries, without stating wages, 
held competent to show seriousness 
of injuries.—Pietrofitta v. Southern 
Pac. Co., 290 P. 597, 107 Cal.App. 
575. 

Evidence held inadmissible 

(1) Evidence that plaintiff’s inju¬ 
ries compelled his wife to go to 
work and that she was still work¬ 
ing to pay bills contracted because 
of injuries held improperly admit¬ 
ted to show extent of injuries.— 
Peterson v. Thomas, 136 A. 687, 105 
Conn. 625. 

(2) In action by wife against hus¬ 
band for negligence, bills for doc¬ 
tor, hospital, nursing, and' maid 
were held erroneously admitted to 
show extent of injuries and time 
spent in hospital.—Bushnell v. 
Bushnell, 131 A. 432, 103 Conn. 583, 
44 A.L.R. 785. 

(3) In an infant’s action for in¬ 
juries wherein no claim was made 
for hospital bills, any right of ac- 
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by the injured person.^^ Evidence of matters not 
shown to be the natural and proximate result of 
the injury, or connected therewith, is inadmissible. , 
So too evidence may be objectionable because of , 
its vagueness,^® or remoteness from the time of in- i 
jury.'i" All evidence, either in rebuttal or sought j 
to be elicited on cross-examination, tending to show ■ 
that the injuries are not so serious as claimed,] 
or that they were not caused by the accident com- i 
plained of'*^ is relevant and should be admitted, f 
Similarly, defendant has a right to show by medical i 


a jirnlirJily arose 

frua: ar ifitr an*: was ca::Ft«l In ifit* in¬ 
jury couiofauierl Eahihit^ which are nf floulit- 

frJ utility ara: ^ lu thtir Wit'irt may be ex¬ 

cluded by the ctuirt in it> discretio:i.“^ 

On a trial involvin;^ injuries as a result 

of an accident, evidence as to a later accident and 
the results thereof is a^Irrds^tLie on plaintiffs behalf 
if the later accident resulted from conditions creat¬ 
ed by, and was a natural conseqiteiice of, the earlier 
one/-"- or if there is a question for the jury as to 


tion of his father having: been pre¬ 
served, it was held error to permit 
evidence as to the hospital bills as 
tending to show the extent of the 
injuries.—Parker v. Belotta, 200 S. 
E. 887, 215 N.C. 87. 

4r4. Ala.—Conway v. Robinson, 113 
So. 531, 216 Ala. 495—Birmingham 
Ry., Right & Power Co. v. Hunt, 
76 So. 918, 200 Ala. 560. 

Cal.—Scharpf v. Union Oil Co., 124 
P. 864, 19 Cal.App. 100. 

45. Ky.—Kentucky-Blkhorn Coal 

Corporation v. Bingham, 241 S.W. 
60, 194 Ky. 800. 

Mo.—Chapman v. Kansas City Rys. 
Co., 233 S.W. 177. 

Pa.—^Wilson v. Consolidated Dressed 
Beef Co., 145 A. 81, 295 Pa. 168. 
R.I.—Stuckey v. Rhode Island Co., 
108 A. 581, 42 R.I. 450. 

17 C.J. p 1029 note 1. 

Records concerning war service 

(1) An honorable discharge from 
the army is inadmissible to show 
that the one discharged was an able- 
bodied man at the time of his induc¬ 
tion into the army.—^Vicksburg, S. 
& P. Ry. Co. V. Godwin, C.C.A.La., 
14 F.2d -114. 

(2) Evidence that an iijdividual 
passed an examination by a board 
of draft examiners and was accept¬ 
ed for war service is inadmissible 
to show that his injury was not 
serious.—Laird v. Boston & M. R. 
R., 114 A. 275, 80 N.H. 58, 16 A.L. 
R. 243. 

(3) Testimony that an individual 
had filed a claim with the United 
States Veteran’s Bureau is inadmis¬ 
sible to show a previous claim of 
permanent injury, where the claim 
was in fact for temporary injuries, 
from which he had recovered, and 
which had no connection with the 
injury sued for.—Cruce v. Missouri 
Pac, R. Co-, 287 S.W. 583, 171 Ark. 
1074. 

Rviden.ee held inadmissible 

(1) Pain and suffering relating to 
an injury sustained previous to the 
one for which suit was brought.— 
Union Oil Co. of California v. Hunt, 
C.C-A.Or., Ill P.2d 269. 

(2) Amount recovered by virtue 


of a later accident.—Mancu.^o v. , 
Yellow Taxicab Co., 203 X.W. S75, j 
231 Mich. 1S9. 

46. HI.—Alpe V. Superior Coal Co., 
208 IlLApp. 67. 

17 C.J. p 1030 note 2. 

47- D.C.—Stephenson v. District of 
Columbia, 297 F. 876, 54 App.D.C. 
297. 

17 C.J. p 1030 note 3. 

Evidence held not too remote 

(1) Attack of extreme nervous¬ 
ness occurring several months after 
the accident.—Lilly v. Kansas City 
Rys. Co., Mo.App., 209 S.W. 969. 

(2) Plaintiff’s physical condition a 
year and two years after the injury. 
—Bailey v. City of Le Mars, 179 
N.W. 73, 1S9 Iowa 751. 

(3) Fainting spells occurring 
about a year and a half after the 
injury.—Kirkpatrick v. American 
Creosoting Co., 37 S.W.2d 996, 225 
Mo.App. 774. 

(4) Mental condition three years 
before the injury.—^White v. Hines, 
109 S.E. 31, 182 N.C. 275. 

(5) Health and appearance many 
years prior to accident where defend¬ 
ant contended that plaintiff had al¬ 
ways been in poor health.—West¬ 
ern Produce Co. v. Folliard, C.C.A. 
Tex., 93 F.2d 5SS. 

48. Ala—O’Quinn v. Alston, 104 So. 

653, 213 Ala. 346, 39 A.L.R. 1263. 
Pa.—Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A. 687, 315 
Pa. 370. 

Tex.—Tarver v. Vallance, Civ.App., 
97 S.W.2d 748. 

17 C.J. p 1030 note 4. 

RvidexLce held inadmissible 

That plaintiff went to the law¬ 
yer’s office to start suit before he 
went to the doctor’s office to have 
his injuries treated was held inad¬ 
missible.—^Alabama Fuel & Iron Co. 
v. Ward, 69 So. 621, 194 Ala. 242, 

Evidence arebntting defendant’s 
claims 

(1) Evidence that plaintiff's ap¬ 
plication for reinstatement of a life 
insurance policy was rejected is in¬ 
admissible to rebut defendant's evi- 


that was not perma¬ 

nently injured.—KirFchner V’. Kirseh- 
ner, 36 P.2d 297, 169 Ok], 129. 

(2) "Where defendant introduced 
motion pictures showing plaintiff do¬ 
ing things which he tc-stified he 
could not do, it was not error to ex- 
cdude evidence that a person ap¬ 
pearing in the pictures with plain¬ 
tiff had solicited him to engage in 
the activities shown.—McGoorty v. 
Hf^nhart, 27 N.E.2d 2S9, 305 Ill.xVpp. 
45S. 

49. D.C.—Hoagland v. Chestnut 
Farms Dairy, 72 P.2d 729, 63 App. 
D.C. 257. 

Ky.—Henry v. X G. MeCrory Co., 
130 S.W.2d Si6, 279 Ky. 248. 

Mass.—Morrissey v. Connecticut Val¬ 
ley St. Ry. Co., 124 N.B. 435, 233 
Mass. 554. 

N.Y.—Komoll V. Shults Bread Co., 
175 N.Y.S. 775, 187 App.Div. 500. 

17 C.J. p 1031 note 5. 

50. Mich.—Edwards v. Three Riv¬ 
ers, 55 N.W. 1003, 96 Mich. 625. 

N.J.—Consolidated Tract Co. v. Mul- 
lin. 42 A. 764, 63 N.J.Law 22. 

17 C.J. p 1031 note 6. 

51. Conn.—Knowles v. Crampton, 11 
A. 593, 55 Conn. 336. 

17 C.J. p 1031 note 7- 

62. Ind.—Copp V. Harmon, 16S N.E. 
701, 90 Ind. 34S. 

Me.—Humphrey v. Hoppe, 145 A. 748, 
12S Me. 92. 

Mass.—-Hartnett v. Tripp, 121 N.E. 

17, 231 Mass. 382. 

Unrelated later injury 

(1) It is not error to exclude evi¬ 
dence as to later injuries to a dif¬ 
ferent part of the body where such 
later injuries have nothing to do with 
the accident.—City of Birmingham v. 
Carlson, 96 So. 333, 209 Ala. 428. 

(2) However, in an action for in¬ 
juries sustained in an accident, evi¬ 
dence as to a later injury not prox- 
imately resulting from the accident 
has been held admissible to show 
how much of the plaintiff’s disabili¬ 
ty arose from the first injury and 
how much from the second.—Groak 
V. Croak, Mo.App., 33 S.W,2d 998— 
Powers V. Kansas City, 18 S.W. 2d 
545, 224 Mo.App. 70. 
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whether the later accident resulted from injuries 
sustained in the earlier 

Men fid suffering. Where mental siifferii\ct is a 
proper clement of damag’e, any evidence which :s 
otherwise competent is generally admissible to show 
the existence, nature, and extent of such siiffering,^'^ 
In some jurisdictions direct evidence of mental suf¬ 
fering is held inadmissible:^^ but in other jurisdic¬ 
tions plaintiff is entitled to describe his mental feel¬ 
ings.Evidence of mental suffering occasioned by 
reasonable apprehension of future disability or de¬ 
formity resulting from an injury is admissible.^" 
So plaintiff may properly testify as to his mental 
suffering consequent upon his apprehensions of hy¬ 
drophobia and lockjaw resulting from the bite of the 
dog,^^ and the exclusion of such evidence is not 
cured by an instruction that damages may be re¬ 
covered for such suffering.^^ 

On the question as to the effect of an injury on 


, the mind of plaintiff, it is competent to show his 
mmital status before the in jury,and also to show 
his mental status continuously from and after the 
I injury.®^ In order to establish such status, it is not 
' necessary that a single witness shall be able to tes¬ 
tify as to the entire time.62 It is sufficient that the 
evidence as a whole shall afford such facts as will 
enable the jury to form a judgment in the matter.^^ 
Evidence as to plaintiff’s mental condition after the 
injury is also admissible where it is necessarily in¬ 
volved in a fair description of his condition after 
the injury.^^ 

§ 147 , -Previous and Subsequent Health 

and Physical Condition 

Evidence as to the conduct, health, and condition of 
an injured person before and after his injury is admissible 
to show the extent of the injury, unless the change in 
condition did not result from the accident. 

Evidence as to the conduct, general health, and 
. physical condition of the person injured before®^ 


53. N'.J.—Duffy V. Bates. 103 A. 243.^ 
01 X.J.Law 243. 

54. N.H.—Manning- v. Leavitt Co., 5 
A.2d 667, 122 A.L.R. 249. 

Ohio.—J. Rose Co. v. Lowery, 169 
X.E. 716, BZ Ohio App. 48S. 

Vt.—Humphrey v. Twin State Gas 
& Electric Co., 139 A. 440, 100 Tt. 
414, 56 A.LR. 1011. 

17 C.J. p 1031 note 9. 

Mental suffering as element of com¬ 
pensation see supra §§ 63—70. 
EmTbarrassmejit and Immiliation 
Proof that injuries have caused 
embarrassment and humiliation is 
admissible. 

X.C.—Parker v. Seaboard Air Line 
Ry., 106 S.E. 755, ISl X.C. 95. 

Tex.—City of Amarillo v. Rust, Civ. 

App., 64 S.W.2d S21. 

Evidence held inadmissible 

(1) Distress caused by seeing 
members of family killed or injured. 
—Chawkley v. Wabash Ry. Co., 297 
S.W. 20, 317 Mo. 7 82. 

(2) Physician's testimony that 
plaintiff had grievance against de¬ 
fendant and that she might improve 
if there were some kind of settle¬ 
ment.—Georgia Power Co, v. Watts, 
192 S.E. 493, 56 Ga.App. 322. 

55. Ala.—Mattingly v. Houston, 52 
So. 78, 167 Ala. 167. 

56. Ky.—Louisville & X. R. Co. v. 
Davis. 250 S.W. 978, 199 Ky. 275. 

X.H,—Sanders v. Boston & M. R. Co., 
92 A. 546, 77 X.H. 3S1. 

Tex.—Texas & P. Ry. Co. v. Crock¬ 
ett, Civ.App., 298 S.W. 654. 

17 C.J. p S30 note 45. 

57- Cal.—Boa v. San Prancisco- 
Oakland Terminal Rys„ 187 P. 2, 
1S2 Cal. 93 —Potter v. Driver, 275 
P. 526, 97 Cal.App. 311. 


X.H.—Smith v. Boston & M. R. R., ■ 
177 A. 729, 87 X.H. 246. 

Tex.—Louisiana Ry. & Xav. Co. of 
Texas v. Taylor, Civ.App., 285 S. 
W. 925. 

G-roundless or mistaken fears 

(1) Plaintiff cannot magnify his 
damages by testifying to fears that 
■were altogether groundless, and nev¬ 
er materialized.—Louisville & N. R. 
Co. V. Davis, 250 S.W. 978, 199 Ky. 
275. 

(2) Evidence of fear is admissible 
even though the fear -was mistaken, 
unless such fear was so fantastic as 
to make jury believe it was not in 
fact entertained.—Smith v. Boston 
& M. R. R., 177 A. 729, 87 X.H. 
246. 

58. Tex.—Gamer v. Winchester, Civ. 
App., 110 S.W.2d 1190, error dis¬ 
missed. 

3 C.J. p 123 note 63—17 C.J. p 1031 
note 9 [cj. 

58. Ohio.—^Heintz v. Caldvrell, 16 
Ohio Cir.Ct, 630, 9 Ohio Cir.Dec. 
412. 

60. X.a—White V. Hines, 109 S.E. 
31, 182 N.C. 275. 

S.C.—Thompson v. .^tna Life Ins. 
Co. of Hartford, Conn., 180 S.E. 
880, 8S3, 177 S.C, 120, quoting Cor- 
I pus Juris, 
i 17 C.J. p 1033 note 17. 

61. X-J.—Polgar V. Kantor, 130 A. 
732, 3 X.J.Misc. 1122. 

S.C.—Thompson v. ^tna Life Ins. 
Co. of Hartford, Conn., ISO S.E. 
880, 883, 177 S.C. 120, quoting Cor¬ 
pus Juris- 

17 C.J. p 1033 note 18. 

Heutal couditiou at time of trial 
may be shown to support a claim of 
permanent insanity.—White v. 
Hines, 109 S.E. 31, 182 X.C. 275. 
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62. HI.—Chicago Union Tract. Co. v. 
Lawrence, 71 X.B. 1024, 211 Ill. 
373, affirming 113 Ill.App. 269. 

S.C.—Thompson v. ^tna Life Ins. 
Co. of Hartford, Conn., 180 S.E. 
880, 883, 177 S.C. 120, quoting Cor¬ 
pus Juris. 

63. Ill.—Chicago Union Tract. Co. v. 
Lawrence, 71 N.E. 1024, 211 Ill. 
373, affirming 113 Ill.App. 269. 

S.C.—Thompson v. ^tna Life Ins. 
Co. of Hartford, Conn., ISO S.E. 
SSO, 884, 177 S.C. 120, quoting Cor¬ 
pus Juris. 

64. S.C.—Thompson v. JEtna Life 
Ins. Co. of Hartford, Conn., supra, 
quoting Corpus Juris. 

17 C.J. p 1034 note 21. 

65. U.S.—Union Oil Co. of Cali¬ 
fornia V. Hunt, C.C.A.Or., Ill P.2d 
269. 

Ark.—Dierks Lumber Coal Co. v. 

Tollett, 10 S-W.2d 5, 178 Ark. 199. 
Mo.—Crapson v. United Chatauqua 
Co., App,, 37 S.W.2d 966. 

Neb.—Gardner v. Metropolitan Utili¬ 
ties Dist., 278 X.W. 137, 134 Xeb. 
163. 

17 C.J. p 1032 note 10. 

Evidence held admissible 

(1) In a suit by an employee 
against his employer, testimony as 
to a slip which was furnished by 
the employer's examining physician, 
and which concerned the employee’s 
condition at the time he started to 
work, was held admissible.—Dierks 
Lumber Coal Co. v. Tollett, 10 S. 
W.2d 5, 178 Ark. 199. 

(2) When plaintiff claimed abor¬ 
tion resulted from accident, evidence 
that she was pregnant was admis¬ 
sible.—^Alabama Power Co. v. Ed¬ 
wards, 121 So. 543, 219 Ala. 162. 

(3) Evidence that prior to abor- 
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or after^e the injury is admissible to show the ex¬ 
tent, nature, and probable effect of the injury, ex¬ 
cept where the change in condition is not ^hown to 
have resulted from defendant's wrongful act and 
the injuries caused thereby.^" In a like manner, 
evidence ^for the purpose of comparis/m of o!a:n- 
tiff’s health or condition before and after the in- 


rui'Ur*. to uo !-1 jxir;, to lie cmi- 
sidiered by ths ir :r. c:oe . le't rrrnbiv that the 

‘'tdoM.fy:e];! unparrimnt *'•! t.!anun'T''‘i nhtr'cn! emt- 
<!:lion fmm the inj::ryd'*'' livalence of 

plaintiff's vvight !;efore ard after the accnlrnt is 
on the same theory aiknis-;bie/''’ a-, ir. a ceniparisnn 


tion, which plaintiff claimed result¬ 
ed from accident, she g-ave birth to 
children without difficulty was ad¬ 
missible.—Alabama Power Co. v. 
Edwards, supra. 

Evidence held inadmissi'ble 

Admission of evidence that plain¬ 
tiff claiming personal injuries had 
taken out life insurance policies, and 
had taken two medical examinations 
in connection with such policies, was 
held error.—Gulf, C. & S. F. Ry. Co. 
V. Young, Tex.Civ.App., 284 S.WX 
664. 

66. Ark.—Great Western Land Co. 
V. Barker, 262 S.W. 650, 164 Ark. 
587. 

Ga.—Dixie Mfg. Co. v. Ricks, 11S S. 

E. 452, 30 Ga.App. 433. 

Iowa.—Judd V. Rudolph, 222 N.W. 

416, 207 Iowa 113, 62 A.L.R. 1174. 
N.J.—Bennett v. Hinrichsen, 149 A. 
126, 8 N.J.Misc. 131, affirmed 163 
A. 379, 107 N.J.Law 373. 

N.C.—Jordan v. Interurban Motor 
Lines, 109 S.E. 566, 182 N.C. 559. 
Or.—Yarbrough v. Carlson, 202 P. 
739, 741, 102 Or. 422, citing Corpus 
Juris. 

17 C.J. p 1032 notes 11, 12 [a] (1). 
Condition at time of trial 

(1) Evidence of the condition of an 
injured person at the time of trial 
is a,dniissible.—Jewel Tea Co. v. 
Rowling, 194 S.E. 393, 57 Ga.App. 
116. 

(2) Testimony of doctor as to 
condition of fractured bone at time 
of trial, held proper as shedding 
light on character and intensity of 
suffering, notwithstanding no perma¬ 
nent injury was pleaded and such 
testimony might show permanent 
injury.—Hall v. Crosby, 160 A. 878, 
131 Me. 253. 

Manifestations of nervousness or 
nervons shock held admissible 

(1) Dread of assuming responsi¬ 
bilities and of concentrating mental¬ 
ly.—Union Traction Co. of Indiana 
V. Morris, 136 N.E. 861, 193 Ind. 
313. 

(2) Eruption on foot, symptomatic 
of nervous injuries to spinal cord.— 
Franklin Motor Car Co. v. Dyer, 163 
N.E. 568, 29 Ohio App. 241. 

(3) Fear of automobiles.—^Redick 
V. Peterson, 169 P. 804, 99 Wash- 
368. 

(4) Peculiar movements of injured 
arm and hand, and crying out and 
jumping in sleep.—Godfrey v. Kan¬ 
sas City Light & Power Co., 247 S. 


W. 451. IMo App IV,?\ p*-rti* T.irl 

quashed, ex rei. Kan:-is »Xty 

Light & Power Co, r. p"i:r’, 

262 S.W. 357. 

(5) Unusual emotion and irasci¬ 
bility. — Paul V. Dunham, .Mo.Apr?., 
214 S.W. 263. 

Other particular subsequent condi¬ 
tions as to which evidence has 
been held admissible: 

(1) Attacks of nosebleed and ca¬ 
tarrhal condition resulting from in¬ 
jury to nose—Gordon v. Opalecky. 
137 A. 299. 152 Md. 536. 

(2) Loss of memory.—Henry W. 
Putnam Memorial Hospital v. Al¬ 
len, C.C.A Vt., 34 F.2a 927. 

(3) Ovarian trouble or trouble at 
menstrual periods. 

Ala.—Watts v Espy, 101 So. 106, 211 
Ala. 502—Whitman’s Fifth Ave. 
Garage Co. v. Ricks. lOi So. 53, 
211 Ala 527. 

Conn.—Aldrich v. Duggan, 139 A. 272, 
107 Conn. 23. 

(4) Recurrence of previously ex¬ 
isting tubercular condition.—Cox v. 
Enloe, 70 P.2d 331, 50 Ariz. 201. 

67. Ky.—Consolidated Coach Cor¬ 
poration V. Garmon, 26 S.W.2d 20, 
233 Ky. 464. 

Okl.—Yellow Taxicab & Baggage Co. 
V. Alsup, 52 P.2d 724, 175 Okl 
332, 

Or.—Yarbrough v. Carlson, 202 P. 
739, 741, 102 Or. 422, citing Corpus 
Juris, 

Wis.—Knutson v. Stangl, 220 N.W. 
375, 196 Wis. 334. 

17 C.J. p 1032 notes 11 [dl, 12. 
Necessity that consequences be the 
natural and proximate result see 
supra § 25. 

TTurelated condition 

Testimony of physician that he had 
not treated plaintiff before the acci¬ 
dent, but that he had treated her 
thereafter for painful menstruation, 
although he could not say this was 
result of accident, held admissible 
where such evidence was adduced as 
part of the history of the case and 
not as a basis of recovery for per¬ 
manent injuries-—Chesapeake & O- 
Ry. Co. v. Hanson, 283 S.W. 86, 214 
Ky. 310. 

Showing of relationship of conditton. 
to injury 

(1) Evidence of subsequent con¬ 
dition is not admissible w'here the 
previous conditions are not shown.— 
Kunstler v. Interurban St. R. Co., 96 
N.Y.S. 296, 48 Misc. 655. 


of anil r»‘salting aiih^'y,jons 

that 

plair.tlfi’ ha'l nr* othf'r injury, 

n^Ith^r bcfMFf' iinr aft^r ihv acci- 
rlf'Df, wh: *h i h'sVc* laufcd surli 

v, 2i:j 

-V.W. 1, 51 S.D. 21.». 

iZ} Evidvnr*-^ roncnmlnr hernia 
shawi^'tl causal i oiinect.on between 
hernia and ae<'‘idr'n'' where, rit the 
time the cast was trikep off. plaintiff 
had a stinging pain on the sid^^ cjf the 
I abdomen, and there was a bulge at 
that place which had not le-cn there 
before th** accident, and the <'Ondi- 
tion of his hn-alth previous to the ac¬ 
cident had been perf^^ct.—Runyan v. 
DIand, 261 IlIApp. 265. 

(4) Thysician’s testimony that in¬ 
juries ‘^-oubr’ have resulted from 
accident held adnv.ssibie %\here ail 
other causes of injury were eliminat¬ 
ed.—Nordmann v. J. Hahn Bakery 
Co., Mo.App.. 29S S.W. 10 37, 1040. 

(5> T'jhysicfan could testify as to 
plaintiff’s condition years before ac¬ 
cident, where there is testimony that 
good health continued up to the time 
of injury.—Smith v. Wilson, Mo. 
App., 296 S.W. 1936. 

(6) Doctor^s findings on examina¬ 
tion made years after accident were 
held admissible where plaintiff was 
in good health before the accident, 
and there is no evidence of anything 
occurring after the accident that 
could have caused condition found. 
Mo.—Smith v. Wilson, supra. 

Pa.—Gallagher v. American Ice & 
Coal Co., 135 A. 612, 2SS Pa. 2(i3. 

(7) Sufficiency of other showungs 
to admit evidence see 17 C.J. p 1032 
note 12 [c]. 

68. Ala.—Deeper Cleaning & Dyeing 
Co. V. McKinney, 161 So. 529, 230 
Ala. 462—Baker v. Elebash, 124 So. 
739, 220 Ala. 19S—Davis v. Smith- 
erman, 96 So. 208, 209 Ala. 244. 

Ill.—Griswold v. Chicago Rys. Co., 
170 N.E. 845, 339 III. 94, affirm¬ 
ing 253 Ili.App. 49S. 

17 C.J. p 1033 note 13. 

69. Or.—Yarbrough v. Carlson, 202 
P. 739, 741, 102 Or, 422, citing Cor¬ 
pus Juris. 

17 C.J. P 1033 note 14. 

70- Ala.—Davis v. Smitherman, 96 
So. 208, 209 Ala. 244. 

Mo,—Roach V- Kansas City Rys. Co.^ 
App,, 228 S.W. 520. 

17 C.J, p 1032 note ID Ca] (2), p 
1033 note 15. 
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of the injured person's ability to perform his usual 
work after an injury with his ability before the in¬ 
jury."^ In some cases it lias been held that the jury 
could consider the evidence as to the condition ot 
an injured person immediately after an accident, 
notwithstanding the absence of expert testimony 
relating the condition to the accident^" Testimony 
of a witness as to a plaintiff’s condition alter an 
accident is not incompetent merely because such wit¬ 
ness does not also testify to plaintiff’s prior condi¬ 
tion, or that the condition resulted from the acci¬ 
dent ; for a party is not required to establish his en¬ 
tire case by one witness^^ The latitude permitted 
as to evidence of an injured person’s health and ap¬ 
pearance before the accident rests in the sound dis¬ 
cretion of the trial court7^ Where the claim for 
injury is solely for aggravation of a previous in¬ 
jury, evidence as to the first injury is irrelevant for 
any purpose other than to show aggravation^^ 

Diseased condition of plaintiff. Evidence of the 
diseased condition of plaintiff is immaterial in the 
absence of evidence connecting such condition with 
the injury.^® However, such condition may be con¬ 
sidered on behalf of defendant as showing that it 
would tend to retard plaintilf’s recovery,or short¬ 
en Ills probable period of life and diminish his 
earning capacity^® Where the disease is claimed 
to be the result of an injury, it may be shown that 


25 C.J.S. 

on a former trial of the same cause such result was 
not mentionedT^* 

§ 14 S, - Character and Habits of Injured 

Person 

a. On behalf of plaintiff 

b. On behalf of defendant 

a. On Behalf of Plaintiff 

It has been held that plaintiff may show his character 
and standing. In some jurisdictions he nrtay also show 
his previous habits of sobriety and industry, at least on 
the issue of earning capacity. 

It has been held that a jury, when estimating a 
plaintiff’s loss from an injury, should be advised of 
his characters^ and his standing in the community 
where he lives.Sl In some jurisdictions it is held 
that plaintiff in an action for personal injury may 
show his previous habits of sobriety and industry 
as bearing on the question of earning capacity,^2 
while in other jurisdictions the opposite view is 
taken.ss In some jurisdictions it should be noted 
that evidence of this character, while admissible, is 
expressly limited to the issue of earning capacity.84 
Evidence as to plaintiff’s moral character has been 
held not admissible on his behalf except in rebuttal 
of impeaching evidence. Where defendant’s evi¬ 
dence raises the issue that plaintiff is malingering, 
plaintiff may show that his general reputation is 
good.s^ 


Sven, tliongli petition did not al¬ 
lege loss of weight, evidence of loss 
of weight was admissible after 
plaintiff disclaimed any right to 
damages therefor, to show that 
plainti^ was in fact injured.—Own- 
hy V. Kansas City Rys. Co., Mo.App., 
228 S.W. 879. 

71- Idaho.—^Reinhold v. Spencer, 26 
P.2d 796, 798, 53 Idaho 688, citing 
Corpus Juris. 

17 C.J. p 1033 note 16. 

Ability to attend school 
Evidence that injured person had 
sufficient eyesight to attend school 
before accident but not afterward 
held proper.—William B- Tilghman 
Co- V. Conway, 133 A. 593, 150 Md. 
525. 

72- N.Y.—Shaw v. Tague, 177 N.E. 
417, 257 N.Y. 193, affirming 247 
N.T.S. 892, 232 App.Div. 720. 

Utah.—Graham v. Ogden Union Ry. 
& Depot Co., 266 P. 504, 71 Utah 
365. 

17 aJ. p 1032 note 13 [c]. 

73. Fa.—Snyder v. Philadelphia & 
R. Ry. Co., 130 A. 398, 284 Pa. 59. 

74. U.S.—^Western Produce C®. v. 
Folliard, C-C.A.Tex., 93 P.2d 588. 

17 C.J. p 1030 note 3 [a] (2). 

75. U.S.—Union Oil Co. of Califor¬ 
nia V* Hunt, C.aA,Or., Ill F.2d 
269. 


76. Pa.—McCrosson v. Philadelphia 
Rapid Transit Co., 129 A. 5 68, 283 
Pa. 492. 

17 C.J. p 1034 note 22. 

Sxisteuce of disease prior to acci¬ 
dent 

Evidence respecting disease dis¬ 
covered after injury held inadmis¬ 
sible in absence of proof that plain¬ 
tiff did not have disease before ac¬ 
cident.—^Wolfstein v. Illinois Power 
& Light Corporation, 254 Ill.App. 
362. 

77. Mich.—^Puller v- Jackson, 52 N. 
W. 1075, 92 Mich. 197. 

78- Pa.—Bunting v. Hogsett, 21 A. 
33, 139 Pa. 363, 23 Am.S.H. 192, 12 
L.R.A. 268. 

78. Ill.—Freeport v. Isbell, 93 Ill. 
381—West Chicago St. R. Co. v. 
Dougherty, 89 Ill.App. 362. 

80. U.S-—Chicago, B. & Q. R. Co. 
V- Conway, C,C.A.Mo., 29 F.2d 551. 

81. U.S.—Chicago, B. & Q. R. Co. v. 
Conway, supra 

Standing in school 

In action by boy for personal in¬ 
juries, evidence with respect to his 
high standing in school was held 
relevant to issue of damages.— 
Sharkey v. Herman Bros., 127 A. 
525, 3 N.J.Misc. 126, affirmed Shar¬ 
key V. Heymann Bros., 130 A. 920, 
120 N.J.Law 224. 
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Social position 

Proof of social position of plain¬ 
tiff and husband held immaterial in 
an action for personal injuries.— 
Lake Erie & W. R. Co. v. Howarth, 
124 N.E. 687, 73 Ind.App. 454, re¬ 
hearing denied 127 N.E. 804, 73 Ind. 
App. 454. 

82. Ark.—Biddle v. Riley, 176 S.W. 
134, 118 Ark. 206, L.R.A.1915F 992. 

Tex.—Cameron Mill & Elevator Co. 
V. Anderson, 81 S.W. 282, 98 Tex. 
156, 1 L.R.A.,N.S., 198, affirming 
78 S.W. 8, 34 Tex.Civ.App. 105. 

17 C.J. p 1034 note 26. 

83. Ala.—Davis v. Kornman, 37 So. 
789, 141 Ala. 479. 

Pa.—Pennsylvania R. Co. v. Books, 
57 Pa. 339, 98 Am.D. 229. 
“Regular worker’* 

Proof that plaintiff was ‘‘regular 
worker"’ at time of accident is inad¬ 
missible.—^Alabama Power Co. v. 
Shaw, 111 So. 17, 22, 215 Ala. 436. 

84. Ky.—Louisville & N. R. Co. v. 
Daniel, 91 S.W. 691, 122 Ky. 256, 
28 Ky.L. 1146, 3 L.R.A.,N.S., 1190. 

17 C.J. p 1034 note 28. 

85. Ky,—^Louisville & N. R. Co. v. 
Daniel, supra. 

Tex.—Cameron Mill & Elevator Co. 
V. Anderson, 78 S.W. 971, 34 Tex. 
Civ.App. 229. 

8G. Tex.—Quanah, A. & P. R. Co. v. 
Johnson, Civ.App., 159 S.W. 406. 
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b. On Belialf of Defendant 

Evidence by defendant as to plaintiff’s bad habits 
must show the connection between the habit and the in¬ 
jury to be admissible. Plaintiff^s bad character is usual¬ 
ly Inadmissible on an issue of physical injury; but his ■ 
intemperance has been held admissible on the question of | 
earning capacity, the cause of his condition, or his life 
expectancy. 

Whether or not the vicious or immoral habits or j 
character of plaintiff can be shown by defendant j 
depends largely on the nature of the damages | 
claimed in the complaint and the certainty of the : 
resultant physical effect of the wrong-^"^ Such evi¬ 
dence to be admissible must clearly show the con¬ 
nection or relation between the habit and the in- 
jury.S^ Hence evidence erf the disreputable charac¬ 
ter of, or immoral life led by, the injured party is 
usually immaterial so far as the action for bodily 
injury is concerned.^^ It has been held that where 
a woman claims damages for humiliation from ex¬ 
posure of her person,or where she seeks recov¬ 
ery for impairment of earning capacity,9i evidence 
of her disreputable character is admissible. 

Evidence respecting plaintiff’s habits in the ex¬ 
cessive use of intoxicants is admissible if confined 
to the issue of damages.92 Thus where plaintiff 
claims damages for loss of tvages and inability to 
pursue his usual trade, defendant may show any 
facts concerning plaintiff’s habits or conduct which 
might throw light on the probability of his secur¬ 
ing and retaining employment, or show that by pre- 


‘jf ::/■ uV-u bctii 

re/i rrhn>':* h- h'-arir.u c...r>e of pkiiii- 

t: tT s plv, ^:crJ : .:.1:tr * n:j! o t: hi y;)yctanof 
life.'*'' Ev:der:ce that ihr injan ha.- aggra¬ 

vated'"^^ rr retrycry rtPsr.h‘I'''" Ip a qiient in- 
dulgtmcv in ^tich practtct- may Ijc .-fn/a n. The in¬ 
temperate habits of plaintiff prior to an injury can¬ 
not be shoun in mitigation Irat, where damages 
are sought for injury to plaintiffs reputation, his 
bad reputation may be shown in niitigation.^^ 

§ 149. - Permanency of Injury and Fu¬ 

ture Consequences 

Evidence of pJaintiff’s condition before and after tfie 
injury is admissible to show permanency thereof. Ex¬ 
pert testimony is admissible to show future effects if 
such effects are reasonably certain and relate to the in¬ 
juries sustained. 

Evidence of the condition of plaintilt both before 
and after the injury is admissible to show the prob¬ 
able permanency of the injury,^ and, where there 
is other evidence that the injury is permanent, tes¬ 
timony concerning plaintiffs earning capacity be¬ 
fore and after the injury may be admitted for this 
purpose.2 Where a trial is held a considerable pe¬ 
riod of time after the infliction of the injury, there 
is no error in allowing plaintiff to testify directly 
and aflirmatively that the injury is permanent.^ 
Testimony of a physician as to the probable effect of 


87. Ill.—Day v. Sampsell, 148 Ill. 
App. 88. 

Mich.—State v. Detroit, 72 N.W. 8, 
113 Mich. 643. 

17 C.J. p 1034 note 31. 

8i8, Mich.—Hunter v. Durand, 100 
N.W. 191, 137 Mich. 53. 

Mo.—Glasgow V. Metropolitan St. R. 

Co., 89 S.W. 915, 191 Mo. 347. 

17 C.J. p 1034 note 32. 

80. Ohio.—Smith v. Johnson, 3 Ohio 
N.P., N.S., 8. 

17 C.J. p 1034 note 33. 

Inmate of disorderly house 

Evidence that plaintiff was an in¬ 
mate of a disorderly house, which 
did not contradict her statement 
that she was nursing a patient 
therein, held properly excluded, par¬ 
ticularly where plaintiff was seek¬ 
ing no damages on account of out- 
rag-ed feelings or sensibilities.—St. 
Louis Southwestern Ry. Co. of Tex¬ 
as V. Ristine, Tex.Civ.App., 219 S. 
W. 515, reversed on other grounds, 
Com.App., 234 S.W. 1086. 

9a Tex.-—Houston & T. C. R. Co. 
V. Ritter, 41 S.W. 753, 16 Tex.Civ. 
App. 482. 

91 « Mo.—Carlton v. St. Louis & 


Suburban R. Co., 106 S.W. 1100. 
128 Mo.App. 451. 

92. Mass.—Morrissey v. Connecti¬ 
cut Valley St. Hy. Co., 124 X.E. 
435, 233 Mass. 554. 

93. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Holverson, C.C.A.Iowa, 264 
F. 597, 9 A.L.R. 1401. 

17 C.J. p 1035 note 36. 

94. U.S.—Chicago, M. & St. P. Ry. 
Co. V. Holverson, supra. 

Tex.—Carothers v. Cameron, Civ. 
App., 93 S.W.2d 455, error dis¬ 
missed. 

17 C.J. p 1035 note 36 [aj. 

95. XJ.S.—-Chicago, M. & St P. Ry. 
Co. V. Holverson, C-C.A.Iowa, 264 
P. 597, 9 A.L.R, 1401. 

96. Mass.—^Littlehale v. Dix, 11 
Cush. 364. 

Mo,—Boggess V. Metropolitan St. H. 
Co., 23 S.W. 159. 24 S.W. 210, 118 
Mo. 828. 

97. Tex.—Carothers v. Cameron, 
Civ.App., 93 S.W.2d 455, error dis¬ 
missed. 

9a Mass.—Sullivan v. Marin, 56 N. 

E. 600, 175 Mass. 422. 

17 C.J. P 1034 note 34. 

99. Ky.—Louisville & K, R- R. Co. 
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V. Owens, 175 S.W. 1039, 164 Ky. 
557. 

Bad character of person defamed 
see the C.J.S. title Libel and Slan¬ 
der § 251, also 37 C.J. p 122 note 
41-p 123 note 42. 

1- W.Va.—Buck V. Hathaway, 182 S. 
R 673, 674, 116 W.Va. 585, citing 
Corpus Juris- 
17 C.J. p 1035 note 40. 

2 . Ark.—-St. Louis Southwestern 

R. Co. V. Dobbins. 30 S.W. S87, 31 

S. W. 147, 60 Ark. 481. 

17 C.J. p 1035 note 41. 

Inability to follow certaitt avoca¬ 
tions 

Testimony of physician that plain¬ 
tiff who lost his leg could not fol¬ 
low any avocation requiring him to 
stand on a wooden leg was compet¬ 
ent on question of permanent inju¬ 
ries.'—Wabash Ry. Co. v. Lamboy, 
C.C.A.MO., 299 F. 124. 

3. Ala.—Alabama G. S. R. Co. v. 
Frazier, 9 So. 303, 93 Ala. 45, SO- 
Am.S.R. 2S. 

Tex,—Kansas City, M, & O. R. Co. 
V. Florence, Civ.App., 13S S-W. 
430, 

17 C.J. p 1035 note 43. 
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the injury is admissible,'^ but it should show that 
such result is reasonably certain and not a mere 
likelihood or pO'Ssibility,^ and must be confined to 
the particular injury in question.® Testimony of 
a physician as to the proportion of persons with 
plaintiff’s affliction who ultimately recover their 
health is competent on this point." Testimony as 
to the permanency of the injury is, of course, inad~ 
missible unless such injury is shown to have result¬ 
ed proximately from defendant’s wrongful act.^ 
Where a permanent impairment is alleged, it is 
proper to admit evidence of the possibility of re¬ 
moving such impairment by a surgical operation.^ 
Evidence may be admissible to show the permanency 
or extent of the injury, although it also tends to es¬ 
tablish an impairment of earning capacit 3 ^ which is 
not claimed or pleaded, at least if the purpose for 
which it is received is made dear.^® 


§ 150. - Medical Attention 

Evidence as to hospital, surgical, or other medical 
treatment is admissible to establish the extent of plain¬ 
tiff's injuries. Competent evidence on the issue of wheth¬ 
er plaintiff secured proper medical attention promptly 
may be admitted. 

It is proper, as bearing on the extent of a per¬ 
son’s injuries, to show that he received medical 
treatmentTi Thus it is proper to show that the per¬ 
son injured procured a good and reputable physician 
and obeyed his directions.It may be shown that, 
because of the peculiar nature of the injury, plain¬ 
tiff was not to be expected at once to realize fully 
its gravity,^® and evidence of plaintiff’s financial 
condition may be introduced to show a reason for 
his failure to procure medical attention, or to pro¬ 
cure medical attention of a high grade.Evidence 
that proper care was not used in employing a physi- 


4. Iowa.—Robbins v. Weed, 169 X. 
W. 773. 187 Iowa 64. 

17 C.J. p loss note 43. 

Pindiug's on later examination 
Where a doctor examined plain¬ 
tiff at the time of the injury and 
also shortly before trial, his find¬ 
ings on the second examination are 
admissible to show whether the in¬ 
juries were temporary or perma¬ 
nent.—Great West Mill & Elevator 
Co. V. Hess, Tex.Civ*.App., 2SI S.W. 
234. 

Cause of permanent injury 

Physician may testify that a con¬ 
dition is permanent, notwithstand¬ 
ing he does not know which injury 
caused the condition, where there 
is other testimony creating a ques¬ 
tion of fact as to whether the con¬ 
dition was caused by the accident 
claimed or by former injuries.—Cad¬ 
do River Lumber Co. v. White, 239 

5. W. 33, 153 Ark. 93. 

S. Ill.—Boss V. Illinois Cent, R. 
Co., 221 Ill.App. 504. See Rich¬ 
ards V. Brunner Foundry & Ma¬ 
chinery Co., 203 Ill.App. 514. 

Mo.—Plank v- R. J. Brown Petrole¬ 
um Co., 61 S-W.2d 328, 334, 332 
Mo. 1150, citing Corpus Juris. 

X.Y.—Xassani v. Rogers, 249 X.Y.S. 

599. 233 App.Div. 743. 

Ohio.—Toledo Rys. & Light Co. v. 

Poland, 7 Ohio App. 397. 

17 C.J. p 1035 note 44. 

ETideuce held admissible 

(1) That injuries “might” be per¬ 
manent.—Steburg v. Vincent Clay 
Products Co., 155 X.W. 337, 173 Iowa 
24S. 

(2) That effects were “likely” or 
“more than likely.” 

Iowa.—Manton v, Stevens, 153 X.W. 
S7. 

Mo.—Garard v. Manufacturers' Coal, 
etc., Co., 105 S.W. 767, 207 Mo. 
242. 


(3) Evidence of possible conse¬ 
quences has been held admissible 
to shed light on the value of an ex¬ 
isting condition.—Armour & Co. v. 
Cartledge, 176 So. 334, 234 Ala. 644. 

(4) Testimony of a doctor that a 
certain condition “often” persists 
for years and “may” last during 
plaintiff’s lifetime was held prop¬ 
erly admitted where such doctor, in 
other parts of his testimony, gave 
his positive opinion that plaintiff’s 
condition was permanent.—^iVIartin 
V. Cincinnati St. Ry. Co., 22 N.E.2d 
735, 61 Ohio App. 375. 

6. Tex.—Lentz v. Dallas, 72 S.W. 
59, 96 Tex. 258, reversing Civ.App., 
69 S.W. 166. 

Evidence held inadmissible 

(1) Where only one of plaintiff’s 
ovaries had been affected by the in¬ 
jury, evidence that the removal of 
both ovaries would produce sterility 
was inadmissible.—^Washington, B. 
& A. Electric R. Co. v. Kimmey, 118 
A. 648, 141 Md. 243. 

(2) Testimony of physician that 
injured person would not have any 
disabilities after the case was over 
is competent only when such per¬ 
son is suing for alleged permanent 
injury.—Graham v. Lee, 22 Erie Co, 
L.J., Pa-, 66. 

7. Mich.—Cole v. Lake Shore, etc., 
R. Co., 54 N.W. 638, 95 Mich. 77. 

Utah,—Budd v. Salt Lake City R, 
Co., 65 F. 486, 23 Utah 515. 

8. N.Y.—Lamm v. Metropolitan St. 

R. Co-, 94 N.Y.S. 584, 47 Misc. 
625. 

17 C.J. p 1036 note 47. 

9. Kan.—Schlitz Brewing Co. v. 
Duncan, 51 P. 310, 6 Kan.App. 178. 

10. Idaho.—^Labonte v. Davidson, 
175 P, 588, 31 Idaho 644. 

Mo.—Stobile v. McMahon, App., 190 

S. W. 652. 


11 . Ark.—St. Louis-San Francisco 
Ry. Co. V. Britton, 31 S.W.2d 756, 
182 Ark. 437. 

Necessity of procuring medical at¬ 
tention see supra § 36. 

Evidence held admissible 

(1) Evidence that an injured per¬ 
son received medical treatment dur¬ 
ing the progress of the trial is ad¬ 
missible.—Jewel Tea Co. v. Row¬ 
ling, 194 S.B. 393, 57 Ga.App. 116. 

(2) Testimony is admissible to 
show that it was not plaintiff's fault 
that the physician who first treated 
her did not continue to treat her.— 
Winters v. Hassenbusch, Mo.App., 
89 S.W.2d 546. 

12. Mich.—Buxton v. Ainsworth, 
116 N.W. 1094, 153 Mich. 315. 

17 C.J. p 1036 note 51. 

Evidence held inadmissible 

(1) General reputation of a phy¬ 
sician employed by plaintiff is not 
admissible for the purpose of show¬ 
ing that plaintiff’s damages were 
partially due to improper treatment 
by his physician.—Thorne v. Cali¬ 
fornia Stage Co., 6 Cal. 232. 

(2) Defendant's evidence that 
plaintiff's doctor was not physician 
of good repute was properly exclud¬ 
ed where there was no evidence that 
plaintiff failed to use ordinary care 
in procuring a reputable competent 
physician.—Bertke v. Hoffman, 50 S. 
W.2d 107, 330 Mo. 584. 

13. Ill.—Bloomington v. Perdue, 99 
Ill. 329. 

Mich.—Beauerle v. Michigan Cent. 
R. Co., 116 N.W. 424, 152 Mich. 
345. 

14. Pa.—Feather v. Reading, 26 A- 
212, 155 Pa. 187. 

17 C.J. p 1036 note 53. 

Testimony that plaintiff left hos¬ 
pital because he lacked money and 
not because he was well held com¬ 
petent as against contention that 
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§ 152 


cian must be definite and certaiii.i"> Evidence as to ^ 
hospital treatment,16 necessary surgical opera- < 
tions,!^ or other treatment and care received by an ; 
injured personlS is admissible to show such per- '' 
son’s injuries, physical condition, pain and suffer¬ 
ing, or the effect of his injuries. Testimony as to 
the pain and suffering undergone by an injured per- j 
son during his treatments is admissible.i^ Evidence ; 
of the use of a patent medicine by plaintiff upon his ; 
wounds is not evidence of want of care on his part 
in the absence of evidence as to the curative quali- ; 
ties of the medicine.^O A physician may testify as ! 
to the remedies used in the treatment of plaintift* as i 
bearing on the value of his services.21 Where de- ' 
fendant has denied that plaintiff was injured, evi- ! 
dence that defendant provided a doctor is admissible 
to show injury.22 Defendant claiming an injured 
woman was moved too soon is not entitled to shew 
that the attending physician advised her husband 
that she was too ill to be moved, where it is not 
shown that she heard such advice or that it was 
communicated to her.^s 


§ 151 . - Expectancy of Life 

Competent testimony of life expectancy is admissible* 

A p^r-- u: riC.'jvaitPtd w:tr the busli¬ 

nes-, and the m jrtality talfivs (ui which Mich busi¬ 
ness IS lase'l, may tt'stify a- to the prs'4ta!>le tiiira- 

tirm of lives.-^ 

§ 152. - Domestic Relations of Person 

Injured 

As a general rule evidence of plaintiff's marital status, 
or of the composition or condition of his family is In¬ 
admissible. However, such evidence is admissible for 
some purposes or, according to some authorities, in the 
discretion of the trial court. 

It is generally held that evidence of an injured 
plaintiff’s domestic relations is irrelevant and im¬ 
material on the question of damages.^^ Thus, al¬ 
though there is some authority to the contrary,- 6 
as a general rule, evidence as to the size, composi¬ 
tion, or condition of the family of the person in¬ 
jured is not admissible.-” Evidence of when plain- 


court permitted testimony of finan¬ 
cial condition.—McNally v. Casner, 
18 P.2d 94, 128 Cal.App. 680. 

15. Cal.—Baker v. Borello, 68 P. 
591, 136 Cal. 160. 

17 C.J. p 1036 note 55. 

Reason for not calling: physician 
Evidence that plaintiff's father 
was a trained nurse and had been 
an assistant supervisor in various 
hospitals was admissible to show 
that plaintiff received proper treat¬ 
ment and to explain his conduct in 
not calling- a physician.—Mitchell 
v. Walton Lunch Co., Mass., 25 N. 
E.2d 151. 

16. Ala.—Alabama Power Co. v. 
Goodwin, 106 So. 239, 214 Ala. 15. 

Tex.—Houston, E. & W. T. Ry. Co. 
V. Jackman, Civ.App., 217 S.W. 
410, dismissed for want of juris¬ 
diction. 

17 C.J. p 1028 note 99 [d] (11). 

Evidence held inadmissible 

(1) Testimony of plaintiff’s phy¬ 
sician that hospital where plaintiff 
was treated had qualified staff of 
doctors, but that injuries such as 
plaintiff's were usually left to nurs¬ 
es and internes, is inadmissible.— 
City of Birmingham v. Cox, 159 So. 
818, 230 Ala. 99. 

(2) Where evidence had been ad¬ 
mitted that defendant had provided 
medical and surgical treatment, it 
was held not error to refuse to per¬ 
mit defendant to adduce evidence 
as to details of such attention and 
expense thereof.—Alabama Power 
Co. V. Goodwin, 106 So. 239, 214 Ala. 
15. 


17. Ill.—Budek v. City of Chicago. 
279 Ill.App. 410. 

17 C.J. p 1028 note 99 [cl, 1029 note 
1 Cbl. 

la Mo.—Thompson v. City of La¬ 
mar, 17 S.W.2d 960, 322 Mo. 514. 
17 C.J. p 1028 note 99 [a] (10). 

19. Ala.—Southern Ry. Co. v. Lock- 
ridge, 130 So. 557, 222 Ala. 15. 

Tex.--Houston, E. & W. T. Ry. Co. 

V. Jackman, Civ.App., 217 S.W. 
410, dismissed for want of Juris¬ 
diction. 

Treatment affecting uninjured leg 

Testimony of suffering occasioned 
by inclosing both legs in cast, al¬ 
though only one was injured, was 
properly admitted, if treatment was 
necessary.—Bates v. City of De¬ 
troit. 219 N.W. 632, 242 Mich. 651. 

20. Tex.—Gulf, C. & S. P. R. Co. %% 
Brown, 23 S.W. 618, 4 Tex.Civ. 
App. 435. 

21. Ala.—Southern R. Co. v. Hobbs, 
43 So. 844, 151 Ala. 335. 

22. N.C.—Barber v. Southern Ry. 
Co., 138 S.E. 17, 193 N.C. 691. 

Statements by defendant’s doctor 
Testimony that defendant’s doc¬ 
tor told plaintiff of what his injury 
consisted, and also said that plain¬ 
tiff was going to he sent to the hos¬ 
pital to be treated, has been held 
admissible.—Great Western Land, 
Co. V. Barker, 262 S.W. 650, 164 Ark. 
587. 

23. Wis.—Thrasher v. Postel, 48 N. 

W. 600, 79 Wis. 503. 

24. Tex.—Ft. Worth & D. C. Ry. 
Co, V. Spear, Civ.App., 107 S.W. 
613. 

Consideration of mortality tables 
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and life expectancy in fixing dam¬ 
ages see supra § 81. 

Testimony of physician held admis¬ 
sible 

A physician who had, over a peri¬ 
od of years, read reports on the 
subject of life expectancy, made 
reports for life insurance compa¬ 
nies, and examined their mortality 
tables was held properly permitted 
to testify as to the life expectancy 
of a certain person, particularly 
where objection to his testimony 
was not based on the ground that he 
had not shown sufficient knowledge 
of the life insurance business and 
of mortality tables.—Ft. Worth & 
D. C. Ry. Co. V. Spear, Tex.Civ-App., 
lor S.W. 613. 

25. Ind.—Lake Erie & W. R. Co. v. 
Howarth, 124 X.E. 6S7, 73 Ind.App. 
454, rehearing denied 127 N.B. 804, 
73 Ind.App. 454. 

N.M.—Miranda v. Halama-Ender- 
stein Co., IS P.2d 1019, 1020, 37 
N.M. 87, citing Corpus Juris- 

26. Ill.—Hardin v. Moline, 179 Ill. 
App. 101. 

Mo.—Winters v. Hannibal & St. Jo¬ 
seph R. Co., 39 Mo. 468. 

N.Y.—Alberti v. New York, L. E. & 
W. R. Go., 43 Hun 421, affirmed 
23 N.E. 35, 118 N.Y, 77, 6 L.R.A. 
765. 

S,C.—Youngblood v. South Carolina, 
& G. R. Co., 38 S.E. 232. 60 S.C, 9, 
85 Am.S.R, 824—►Johns v. Char¬ 
lotte, C. & A. R. R. Co., 17 S.E. 
698, 39 S.C. 162, 168, 39 Am.S.R. 
709, 20 L.R.A. 520. 

Ya.—Norfolk, & W. R. Co. v. Am- 
pey, 25 S.E. 226, 93 Ya. 108. 

27. Ariz.—Silver Ring of Arizona 


25 C.J.S.-51 
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tiff was married^S or of the fact tliat plaintiff is 
married-^ or has a family^*® is generally held inad¬ 
missible. However, even under the general rule 
that such evidence is inadmissible, there may be 
exceptions based on the peculiar character of the 
injury'*^^ or the purpose for which such testimony 
is offered and there is authority that it is not re¬ 
versible error to permit the introduction of evidence 
that plaintiff had a family, unless accompanied by 
proof that his family was dependent on him for 
support.^^ The fact that plaintiff is a wddow has 
been held to be admissible as tending to show that 
whatever time ivas lost by disability was her own.^^ 
When it is contended that a married \voman's ill 
health is not due to the injury but to other causes. 


it may be proper to show' the number and age of 
her children.^5 It has also been held that it is dis¬ 
cretionary with the trial court to permit a plaintiff 
to testify whether he is married and has a family.^^ 

Where from the instructions given by the court 
regarding such evidence and the verdict rendered 
it is probable that the jury w’-as in no way influenced 
by its introduction in estimating the damages, the 
error in admitting it is not fatal,^*^ although it has 
been held that a mere instruction that the jury 
should not consider such evidence in fixing the 
amount of the verdict will not cure the error where 
no specific instructions are given as to the measure 
of damages, and the verdict, although not clearly ex¬ 
cessive, is large in view of the facts.^^ Even in the 


Mining Co. v. Kendall, 201 P. 102, 
23 Ariz. 39. 

Cal.—Smith v. Atchison, T. & S. F. 

Ry. Co.. 178 P. 501, 179 Cal. 611. 
Idaho.—Girany v. Oregon Short Line 
IL Co.. 5S P.2d 841, 56 Idaho 740. 
Ind.—Guenther v. Jackson, 126 jST. 

E. 873, 73 Ind.App. 162. 

Mo.—State ex rel. Dick & Bros. 
Quincy Brewery Co. v. Ellison, 229 
S.W. 1059, 2S7 Mo. 139, quashing 
record Vaughn v. ‘William F. Da¬ 
vis & Sons, App., 221 S.W. 782— 
Choate v. City of Springfield, App., 
74 S.W.2d S69. 

Neb.—Hershiser v. Chicago, B. & Q. 

R. Co.. 170 N.W. 177, 102 Neb, 820. 
N.J.—Dudek v. Janesko, 199 A. 26, 
120 N.J.Law 214, affirming 193 A. 
S50, 118 N.J.Law 420. 

Ter.—Fort Worth & D. C. Ry. Co. v. 
Smithers, Civ.App., 249 S.W. 286, 
affirmed Smithers v. Fort Worth 
& jy. C. Ry- Co., Com.App., 272 S. 
W. 764. 

Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

17 €.L p 1036 note 63. 

Ages 

Evidence of the ages of plantifTs 
children is inadmissible.—Smith v, 
Atchison, T. & S. F. Ry. Co., ITS 
F. 501, 179 Cal. 611. 

Caar© of family by plaiatiff 

(1) In wife’s action for personal 
injuries, evidence that plaintiff’s 
husband was an invalid, unable to 
work, and was supported by plain¬ 
tiff, is inadmissible.—Miranda v. 
Halama-Enderstein Co., 18 P.2d 1019, 
37 K.M. 87. 

C2> Admission of evidence that 
plaintiff vras a hard-working girl 
and was taking care of her mother, 
sister, and invalid father, held er¬ 
ror.—City of Waco v. Odle, Tex.Civ. 
App., 257 S.W. 310, rehearing denied 
258 S.W. 559—17 C.L p 1036 note 63 
[a] (23. 

iS®. Neb.—Hershiser v. Chicago, B. 
& Q- R. Co., 170 N.W. 177, 102 
Neb. 820. 


29. Tex.—Galveston, H. & S. A- Ry. 
Co. V. Summers. Civ.App., 278 S. 
W. SSI—Fort Worth & D. C. Ry. 
Co. V. Smithers, Civ.App., 249 S.W. 
2 SB, affirmed Smithers v. Port 
Worth & D. C. Ry. Co., Com.App., 
272 S.W. 764. 

17 C.J. p 1036 note 63 [a] (3). 

30. Ala.—Tennessee Coal, Iron & R. 
R. Co. V. Spicer, 89 So. 293, 206 Ala. 
141. 

17 C.J. p 1036 note 63 [aj (3). 

31. N.Y.—Simpson v. Foundation 
Co., 95 N.E. 10, 201 N.Y. 479, Ann. 
Cas.l912B 321. 

17 C.J. p 1037 note 66. 

32. Mo.—Tillery v. Harvey, App., 
214 S.W. 246. 

17 C.J. p 1037 note 72 [a]. 

Earning capacity 

Where plaintiff’s compensation, in 
addition to money wages, consisted 
of free rent, coal, water, and ice for 
himself and his family, evidence of 
the number in his family is admis¬ 
sible to show what he could and did 
earn.—Girany v. Oregon Short Line 
R. Co., 58 P.2d 841, 56 Idaho 740. 
Expenses 

In an action by a husband for in¬ 
jury to his wife, evidence of the 
number of children which she has is 
admissible on the question of ex¬ 
penses.—Ball V. Sheldon, N.Y., 218 
P. 800, 134 C.C.A. 488. 

Father dead 

Testimony that an infant plain¬ 
tiff's father was dead, introduced 
to show why the father was not 
acting as next friend in the action, 
was held not erroneously admitted 
where defendant’s counsel had sug¬ 
gested that the question be asked 
and where, inasmuch as plaintiff was 
nearly twenty-one, the fact that his 
father was dead would not appeal to 
the jury’s sympathy.—^Wagner v. 
Gilsonite Const. Co., Mo., 220 S.W. 
890. 

33. Idaho.—Girany v. Oregon Short 
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Line R. Co., 58 P.2d 841, 56 Idaho 
740. 

17 C.J. p 1037 note 65. 

Permitting plaintiff to state that 
he lived with mother and sister was 
not erroneous where it neither show¬ 
ed that they were dependent on him 
for support nor appealed to the sym¬ 
pathy of the jury.—^Wagner v. Gil¬ 
sonite Const. Co., Mo., 220 S.W. 890. 

34. Wis.—Werner v. Chicago & N. 
W. R. Co., 81 N.W, 416, 105 Wis. 
300. 

35. Mo.—Kingsley v. Kansas City. 
148 S.W. 170, 166 Mo.App. 544— 
Latimer v. Metropolitan St. R. Co., 
103 S.W. 1102, 126 Mo.App. 70. 

17 C.J. p 1037 note 72. 

Evidence held admissible 

Prejudicial error is not committed 
in permitting plaintiff, a woman, to 
introduce evidence of the number of 
her children, where defendant has at¬ 
tempted to show that her condition 
was caused by the number of chil¬ 
dren to whom she had given birth 
and not by the injury sustained.— 
Zimmerman v. Kansas City Public 
Service Co., 286 P. 669, 130 Kan. 338. 

36. Minn.—Kling v. Thompson-Mc- 
Donald Lumber Co., 149 N.W. 947, 
127 Minn. 468. 

Num'ber of children 

Testimony as to how many chil¬ 
dren a plaintiff has may be admitted 
in the discretion of the trial judge 
“in order to enable the jury to get in 
a general way ’what sort of a man 
is on the witness stand.’ ”—Cushing 
v. Jolles, 197 N.E. 466, 292 Mass. 72. 

37. Ky.—Central Pass. R. Co. v. 
Kuhn, 6 S.W. 441, 86 Ky. 578, 9 
Ky.L. 725, 9 Am.S.R. 309. 

Mont.—Carman v. Montana Cent. R. 

Co., 79 P. 690, 32 Mont. 137. 

17 C.J. p 1037 note 67. 

38. Mo.—'Stephens v. Hannibal & St. 
J. R. Co., 9 S.W. 589, 96 Mo. 207, 
9 Am.S.R. 336. 
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absence of cautionary instructions, it has been held 
that a judgment will not be reversed where clearly 
warranted by other evidence in the case.39 

§ 153 . —— Pecuniary Condition of Injured 
Person 

Testimony as to the plaintiff's poverty or as to the 
financial responsibility of one not a party to the action 
has been held inadmissible. 

Testimony as to plaintiff’s poverty is not admissi¬ 
ble to show mental suffering caused by contempla¬ 
tion of financial distress.^o Evidence as to the fi¬ 
nancial responsibility of a person not a party to the 
action and against whom no recovery is sought is of 
course inadmissible.'^^ 

g 154, - Loss of Earnings or Services or 

Impairment of Earning Capacity 

Competent evidence as to loss of earnings or Impair¬ 
ment of earning capacity is admissible. 

The questions which may properly be considered 
as bearing on the measure of damages for loss of 


§ 156 

earnings or impairment of earning capacity are con¬ 
sidered supra §§ 86, 87. Any evidence which is oth¬ 
erwise competent and which is relevant to such 
questions is admissible.^- Evidence of the prevail¬ 
ing rate of wages for work of the kind plaintiff 
was performing was held irrelevant where it was 
shown that plaintiff was paid considerably less.^s 

§ 155 . - Loss of Profits 

The rule of evidence to establish lost profits, when 
recoverable, is a liberal one. 

It has been said that when lost profits are recov¬ 
erable, the rule of evidence to establish them is a 
liberal one(^ 

§ 156. - Expenses Incurred 

Evidence showing the reasonableness or necessity of 
expenses following an injury is admissible. The authori¬ 
ties conflict on whethjsr evidence of medical expenses is 
admissible in the absence of proof as to their reasonable¬ 
ness. 

Evidence tending accurately to show the actual 
or reasonable amount^® or the necessity^® of ex- 


39 . W.Va.—Moore v. Huntington, 8 
S.E. 512, 31 W.Va. 842. 

17 C.J. P 1037 note 68. 

40. Va.—^Washington-Virginia Ry. 
Co. V. Deahl, 100 S.E. 840, 126 Va. 
141. 

Financial condition of plaintiff as af¬ 
fecting: 

Compensatory damages see supra § 
81. 

Exemplary damages see supra § 
126. 

41. R.L—Sroka v. Halliday, 97 A. 
965. 

17 C.J. P 1037 note 76. 

42. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Lee, 76 So. 908. 200 Ala. 550. 

Ill.—See Hall v. Chicago & A. R. 

Co., 208 Ill.App. 102. 

Iowa.—Bascom v. Hoffman, 203 N.W. 
273, 199 Iowa 941—Thornton v. 

Minneapolis & St. L. R. Co., 175 N. 
W. 71, 187 Iowa 1158. 

Mich.—Vezina v. Shermer, 165 N.W. 

697, 198 Mich. 757. 

Pa.—McCullough v. Holland Furnace 
Co., 141 A, 631, 293 Pa. 45—Zim¬ 
merman V. Weinroth, 116 A. 510, 
272 Pa. 537—De Haas v. Pennsyl¬ 
vania R. Co., 104 A. 733, 261 Pa. 
499—McCaulif v. Griffith, 168 A. 
536, 110 Pa.Super. 522. 

17 C.J. p 1037 note 79. 

Evidence lield admissible 
Where injured employee sued third 
person for impairment of earning ca¬ 
pacity, evidence that payments to 
employee by employer were from hu¬ 
manitarian motives was admissible. 
—Johnson v. Charles William Palom- 
ba Co., 157 A. 902, 114 Conn. 108, 80 
A.L.R. 441. 

Evidence lield inadmissible 

(1) An employer sued by an em¬ 


ployee for personal injuries cannot 
adduce evidence of its policy as to 
employing injured men, where it is 
not shown that such employer guar¬ 
anteed or was willing to give plain¬ 
tiff permanent employment.—Bow¬ 
man-Hicks Lumber Co. v. Robinson, 
C.C.A.Or., 16 P.2d 240, certiorari de¬ 
nied 47 S.Ct. 574, 274 U.S. 736, 71 L. 
Ed. 1316. 

(2) Evidence that the husband of 
an injured woman suing for damages 
has an income sufficient to support 
her is inadmissible on the question 
of the impairment of her earning ca¬ 
pacity.—Mississippi Cent. R. Co. v. 
Smith, 168 So. 604, 176 Miss. 306, cer¬ 
tiorari denied and appeal dismissed 
57 S.Ct. 313, 299 U.S. 518, 81 L.Ed, 
382. 

(3) Opinion based wholly on in¬ 
exactness where exactness was ob¬ 
tainable.—^Di Pietro v. Philadelphia 
Rapid Transit Co., 148 A. 520, 298 Pa. 
423. 

(4) Amount paid for labor.—Glea¬ 
son V. Lowe, 205 N.W. 199, 232 Mich. 
300. 

(5) Other cases see 17 C.J. p 1037 
note 79 [c]- 

Expert testimony 

The amount of practice or income 
of a physician suing for personal in¬ 
juries is not a subject for expert 
testimony, but can be testified to 
only by one who has knowledge of it. 
—Nelson v. Boston & M. R. C., 29 N. 
E. 586, 155 Mass. 356. 

43. Or.—Parker v. Norton, 21 P.2d 
790, 143 Or. 165. 

44. Vt.—Capital Garage Co. v. Pow¬ 
ell, 127 A. 375, 98 Vt. 303. 
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Evidence of loss of profits from 
breach of contract see infra § 158. 
Measure of damage for loss of busi¬ 
ness or profits see supra § 90. 
Evidence held admissible 
Conn.—Ball v. T. J. Pardy Const. 
Co., 143 A. 855, 108 Conn, 549, 63 
A.L.R. 139. 

Evidence held inadmissible 
Ill.—See Ball v. Iroquois Memorial 
Emergency Hospital, 205 IlIApp. 
547. 

Okl.—Prager’s Paris Fashion v, Sei- 
denbach, 242 P. 260, 113 Okl. 271. 

45. N.J.—Brodsky v. Red Raven 
Rubber Co., 168 A. 440, 111 N.J. 
Law 453. 

Tex.—Owl Taxi Service v. Saludis, 
Civ.App., 122 S.W.2d 225, error dis¬ 
missed. 

17 C.J. p 1038 note 82. 

Measure of recovery for expenses see 
supra § 91. 

Services to plaintiff’s family 

Testimony regarding amount paid 
for housekeeper’s services during 
plaintiff’s illness was held properly 
admitted even though the house¬ 
keeper possibly rendered service to 
another member of plaintiff's fam¬ 
ily.—Mimnagh v. Falato, 164 A., 393. 
110 N.J.Law 266. 

Evidence held inadmissible 

Physician’s testimony from his 
general knowledge that plaintiffs 
hospital expense account was approx¬ 
imately correct, was held inadmissi¬ 
ble since defendant is entitled to 
know exact amount of bill.—Sykes v. 
Brown, 159 S.E. 202, 156 Va, 881. 

46. Pa,—Baker v. Hagey, 35 A. 70S, 
177 Pa. 128, 65 Am.S.R. 712. 
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penses necessarily or naturally following an injury , 
is admissihle iiiider proper averments. Such evi¬ 
dence may coi'.sist in the testim«jny of the physi¬ 
cians rendt-rin^ir the services;^’ or in the hills pre- i 
senteci for their services or for hospital treatnientJ^ ; 
It has heen heid that testimony as to damages 
claimed for medical treatment, hospital bills, and ,, 
nurse’s hire should be conlined to the reasonable val- 
ue thereof,and that it is error to admit bills for 
hospital treatment, or for the services of physicians * 
and nurses, where there is no prfX)f of the necessity \ 
or reasonable value thereof.^^' However, evidence 
of the amount or payment of medical expenses ma 3 ’ 
be introduced in advance of evidence showing that 
the charge is reasonable,and in some cases proof 
of expenses paid or incurred for hospital bills, med¬ 
ical services, and medicines has been held admissi¬ 
ble even in the absence of direct evidence that the 
charge therefor was reasonable.^- Plaintiff’s testi¬ 
mony’ that he owes a hospital bill has been held ad¬ 
missible.^^ Where it is for the jury to determine 
whether or not future attendance will be required, 


evidence tending to show the value of such services 
is admissible.S^ A party who questions the reason¬ 
ableness of a physician’s charges may', of course, 
rjffer evidence on the point.Kvidence of the na¬ 
ture and extent of medical services, and of the 
standing, experience, and ability of the physician 
is admissible in determining the reasonableness of 
his charge and to repel suspicion of collusion.^® 

§157. - Injuries to Property 

a. In general 

b. Motor vehicles 

a. In General 

(1) In general 

(2) Value 

(1) In General 

To determine the damages to property, competent evi¬ 
dence relating to the Injury is admissible. Ordinarily, 
the evidence should be confined to the property involved. 
A general statement of the damages is not permissible 
without a proper foundation. 


Expense incurred in gfood faitli 
Evidence that a doctor advised 
plaintiff to go to a chiropractor was 
admissible as tending to show that 
expenses incurred by going to the 
chiropractor were incurred in good 
faith.—American Ry. Express Co. v. 
Compton, S7 So. 810, 205 Ala. 29S— 
17 C.J. p loss note S3. 

47. Tex.—Owl Taxi Service v. Salu- 
dis, Civ.App., 122 S.tV.2d 225, error 
dismissed. 

17 C.J. p 1028 note 84. 

48. Conn.—Carangelo v. Nutmeg 

Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320. 

Iowa.—Sutton v. Moreland, 242 N.'VV. 
75, 214 Iowa 337. 

Pa.—Kelly v. Irvin, 163 A. 344, 106 
Pa.Super. 329. 

17 C.J. p 1038 note 85. 

Bi31 of deceased physician 

Evidence as to amount of bill ot 
deceased physician who had treated 
plaintiff was properly admitted where 
there was evidence as to character 
of his services and as to charges 
of another physician for like serv¬ 
ices.—McAllister v. Pennsylvania R* 
Co., 182 A. 738, 121 Pa.Super, 131, 
affirmed 187 A. 415, 324 Pa. 65. 

tTnpaid hills for medical services 
held admissible.—District of Colum¬ 
bia V. Keys, 63 F.2d 646, 62 App.D.C 
3, followed in 63 F.2d 648, 62 App. 
D.C. 5, certiorari denied 53 S.Ct, 787, 
289 U.S. 756, 77 KEd. 1500. 

49. S.D.—Griebel Ruden, 249 N.W. 

810, 61 S.D. 507, affirmed 253 N.W. 
447, 62 S.D. 469. 

Tex.—^V^^eidmer v. Stott, Civ.App., 48 
S.W.2d 389, error refused. 


50. Mich.—^Herter v. City of Detroit, 
222 N.W. 774, 245 Mich. 425. 

N.J.—Peterson v. Zaremba, 166 A. 

527, 110 N.J.Law 529. 

N.Y.—Larsen v. Simonson, 276 N.T. 

S. 177, 243 App.Div. 563. 

Amount of hotel bill 

Evidence as to the amount of hotel 
bill was held inadmissible where 
there w’as no foundation laid as to 
its necessity or reasonableness.— 
Simmons v. Wilkin, 15 P.2d 321, 80 
Utah 362. 

51. Ala.—Conw'ay v. Robinson, 113 
So. 531, 216 Ala. 495—Birmingham 
Amusement Co. v. Norris, 112 So. 
633, 216 Ala. 138, 53 A.L.R. 840. 

S.D.—Ellwein v. Town of Roscoe, 174 
N.W. 748, 42 S.D. 298. 

17 C.J. p 915 note 67 [b]. 

52. Conn.—Carangelo v. Nutmeg 
Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320. 

Ky.—Coleman v. Nelson, 6 S.W.2d 
454, 224 Ky. 460. 

Okl.—Fixico V. Harmon, 70 P.2d 114, 
ISO Okl. 412. 

Evidence held admissible 

It has been held proper for a plain¬ 
tiff to state the amount of his doc¬ 
tor's bill w'here such plaintiff also 
testified as to the treatment received 
and the number of visits.—Sanders 
V. Hudson & M. R. Co., 5 A.2d 686, 
122 N.J.Law 376, affirming 3 A.2d 86, 
121 N.J.Law 406—Brodsky v. Red 
Raven Rubber Co., 168 A. 440, 111 
N.J.Law 453. 

53. Cal.—Fleming v. Flick, 35 P,2d 
2l0, 140 CaLApp. 14. 

Inability to pay bill 

(1) Evidence that plaintiff’s hos- 
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pital, doctor, and drug store bills 
were unpaid because he was finan¬ 
cially unable to pay them, and that 
he had promised to pay such bills, 
was held admissible.—Perkins v. 
Spray Wood & Coal Co., 127 S.E. 677,* 
189 N.C. 602. 

(2) But plaintiff’s testimony that 
he was unable to pay a hospital bill 
has also been held incompetent.^— 
Fleming v. Flick, 35 P.2d 210, 140 
Cal.App. 14. 

54. Iowa.—Kendall v. Albia, 34 N.W. 
833, 73 Iowa 241. 

Mass.—Turner v. Boston & M. R. Co., 
33 N.E. 520, 158 Mass. 261. 

17 C.J. p 1038 note 86. 

Putnxe condition speculative 

Evidence of the cost of providing 
an attendant for a blind man is in¬ 
admissible where it is a matter of 
speculation' as to whether plaintiff 
would become blind.—Cornell v. 
Great Northern Ry. Co., 187 P. 902, 
57 Mont. 177. 

55. Conn.—Carangelo v. Nutmeg 
Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320. 

Charge allowable in compensation 
case 

What physician would have been 
allowed for services in compensa¬ 
tion case is no criterion of proper 
charge for services rendered in per¬ 
sonal injury case.—Pulton v. Chou¬ 
teau County Farmers' Co., 37 P.2d 
1025, 98 Mont. 48. 

56. Conn.—Carangelo v. Nutmeg 
Farm, 162 A, 4, 115 Conn. 457, 82 
A.L.R. 1320. 
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On an issue as to damages to property^ it is gen¬ 
erally proper to consider any evidence which is oth¬ 
erwise competent as to all circumstances connected 
with the injury bearing on items of damages.^" 
Thus, it may be shown that the rental value of the 
property has decreased.^S Ordinarily, the evidence 
should be confined to the property involved in the 
action.59 Hence, the diminished rental value of 
other property similarly situated belonging to third 
persons cannot be shown,and a party claiming 
damages for an obstruction to a road cannot show 
that other persons were troubled with the same ob¬ 
struction.^^ Evidence clearly showing that the dam¬ 
age is not trivial or temporary should not be ex- 
cluded.^2 After a party has stated not only that 
there is damage to his property, but in what par¬ 
ticular such damages have arisen, it is sometimes 
permissible to allow him to make a general esti¬ 
mate of the amount, leaving it to the cross-exam¬ 
iner to develop the assumed amount of each item,^^ 
but where no such previous evidence has been in¬ 


§ 15T 

troduced, a general and sweeping statement as to 
the amount of damages is r.oi permissible,^^ To 
meet the issue whether plaintift* should have re¬ 
moved the cause of the injury, tjefendaii! show 
the practicability and cost of rcstrjriiig the property 
to its former condition.If the cost of repair has 
been pleaded, it is proper to show such cost and 
that it was fair and reasonable.®^ Evidence as to 
expenses must be confined to those which are the 
consequence of defendant’s wrongful act®" 

(2) Value 

Competent evidence is admissible to establish the 
value or depreciation of property injured. The condition 
of the property before the injury, its cost and quatitieSf 
and other facts bearing on value have been held admis¬ 
sible. 

Evidence which is competent under the general 
rules of evidence is admissible to establish the val¬ 
ue or depreciation in value of property destroyed 
or injured.^® Where property has been injured by 


57. Kan.—Dixon v. Continental Oil 
& Refining Co., 227 P. 325, 116 Kan. 
465. 

Md.—Baltimore Belt R. Co. v. Bat¬ 
tler, 62 A. 1125, 102 Md. 595, re-' 
hearing denied 64 A. 567, 102 Md. i 
595. 

N.C.—West Const. Co. v. Atlantic 
Coast Line Ry. Co., 116 S.E. 3, 185 
N.C. 43. 

Or.—Dippold v. Cathlamet Timber 
Co., 225 P. 202, 111 Or. 199—-An¬ 
derson V. Columbia Contract Co., 
184 P. 240, 94 Or, 171, 7 A.L.R. 
653, rehearing denied 185 P. 231, 
94 Or. 171, 7 A.L.R. 653. 

Wis.—Zindell v- Central Mut. Ins. 
Co. of Chicago, 269 N.W. 327, 222 
Wis. 575, 107 A.L.R. 1116. 

17 C.J. p 1038 note 87. 

Expense as element of damage see 
supra §S 45-50. 

Evidence held admissible 

(1) On issue of damages resulting 
from burning of farm buildings, ei¬ 
ther party could properly show orig¬ 
inal cost, reproduction cost, depre¬ 
ciation due to wear and tear of build¬ 
ings destroyed, character, use and 
value of real estate on which build¬ 
ings were erected, and necessity of 
such buildings as part of farm.— 
Cameron, Joyce & Co. v. McLouth, 
C.aA-IiL, 70 P.2d 6. 

(2) In action for damages to 
household goods, testimony of plain¬ 
tiff tending to show what he paid 
for the articles, the length of time 
he had used them, their present 
worth, and damaged condition, were 
relevant on issue of damages.—Stan¬ 
ley V. Smith, 205 S.W. 889, 135 Ark. 
502. 

Evidence held inadmissible 

<Z) Evidence of damage resulting 


from loss of use of building after 
fire was properly excluded.—Spring- 
field Water & Electric Light Co. v. 
Campbell Bros., 292 S.W. 829, 219 Ky. 
290. 

(2) Testimony as to expenses 
claimed to have been incurred in 
hiring a horse as a substitute for 
one injured was held improperly ad¬ 
mitted where there was no proof 
that the horse hired was in fact 
used as a substitute or that the rate 
charged for hiring was reasonable.— 
Bottenstein v. New York R. Co., 168 i 
N.Y.S; 10; I 

58. Iowa.—Bennett v. Marion, 93 N. 
W, 558, 119 Iowa 473. 

N.Y.—^Newman v. Metropolitan El. K- 
Co., 10 N.Y.St. 12. 

59. Colo.— Union Pac., etc., R. Co. v. 
Perkins, 42 P. 1047, 7 Colo.A. 184. 

Md.—Baltimore Belt R. Co. v. Saltier, 
59 A. 654, 100 Md. 306. 

17 C.J. p 1039 note 89. 

60. Ala.—Selma, etc., R. Co. v. 
Knapp, 42 Ala. 480. 

61. Mass.—^Pettingill v. Porter, 3 
Allen 349. 

17 C.J. p 1039 note 91. 

62. Cal.—^Natoma Water, etc., Co. v. 
McCoy, 23 Cal. 490. 

63. Ill.—^Hartford Deposit Co. v. 
Calkins, 109 Ill.App. 579. 

Iowa.—^Dougherty v. Stewart, 43 
Iowa 648. 

Mich.—Maxwell v. Bay City Bridge 
Co„ 9 N.W. 410, 46 Mich. 278. 

64. U.S.—Dushane v. Benedict, Pa., 
7 S.Ct. 696, 120 U.S. 630. 30 L.Ed. 
810. 

17 C.J. p 1039 note 94. 

65. Wash.—Clark Lloyd Lumber Co. 
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V. Puget Sound, etc., R. Co., 165 P. 
94, 96 Wash. 313. 

66. N.Y. — Interborough Rapid 
Transit Co. v. Williams, 168 N.Y. 
S. 6SS. 

Evidence held admissible 

In determining the damage to a 
building, evidence of the time spent 
in making repairs, the amount spent 
for materials and supplies, and the 
amount charged by certain workers 
has been held admissible.—Glaser v. 
St. Louis University, Mo.App., 293 S. 
W. 432. 

67. Ind.—Indianapolis, etc., Tract. 
Co. V. Sherry, App., 116 N.E. 594. 

17 C.J. p 1041 note 15. 

68. Mo.—Thompson v. St. Louis-San 
Francisco R. Co., App., 268 S.W. 
885. 

N.Y.—Arnold v. Yates, 1 N.Y.S.2d 
693, 253 App.Div. 840, appeal dis¬ 
missed. 

Or.—Dippold v. Cathlamet Timber 
Co., 225 P. 202, 111 Or. 199. 

Tex.—Stephenville, N. & S. T. Ry. 
Co. V. Baker, Civ.App., 203 S.W. 
385. 

17 C.J. p 1039 note 97. 

Value of property generally see the 
C.J.S. title Evidence §§ 181-183, 
also 22 C.J. p 176 note 94-p 190 
note 48. 

Value at previous time 

Testimony as to value of garage a 
year before fire was admissible, where 
there was other evidence showing 
that condition of garage immediately 
before fire was practically the same 
as it was a year before, less natural 
depreciation.—Taylor v. Gossett, Tex. 
Civ.App., 269 S.W- 230. 

Good will 

In the case of damage to a busi- 
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the unlawful act of another, evidence of its com¬ 
parative value before and after the injury, is ad¬ 
missible, at least if confined within a reasonable 
space of In establishing the depreciation in 

the value of property as the result of an injury, it is 
proper to introduce evidence of the condition of the 
property before and after the injury,and of the 
cost of repairs necessary to restore the property to 
its former condition.Evidence of the cost of 
property injured or destroyed has been held admis- 
sible'^2 |3ut not controlling^^ on the question of val¬ 
ue. Ordinarily, evidence of value must be confined 
to value at the place where the damages are to be 
measured.As hearing on the value of land, it 
is improper to admit as evidence in chief the amount 
for which the adjoining tract was sold.*^® It may 
be shown that land injured was peculiarly adapted 
to the production of a particular kind of crop,"^ and 
what it is capable of producing under ordinary cir¬ 


cumstances.”’^ 

Crops and pastures. It has been said that con¬ 
siderable latitude should be allowed with regard to 
evidence admissible to prove the value of a crop 
vvhich has been injured or destroyed,at least 
where there is no fixed or determinable market val¬ 
ue for such crop.'^^ Similarly, in establishing the 
damage to meadows and pastures, it would seem 
that any evidence which would tend to shed light 
on the question is admissible.®^ As the value of the 
partial use of a pasture may best be determined by 
a knowledge of the value of it as an entirety, evi¬ 
dence of such entire value is admissible, even 
though plaintiff has been only partially deprived of 
its use.®^ 

Anmtals. Evidence of facts constituting elements 
making up the market value of an animal is prop¬ 
erly admitted.®^ Where the action is for the neg- 


ness, evidence of injury to its good 
will is admissible to show deprecia¬ 
tion in the value of such business. 
—^Hines v. Roberts Bros., 232 P. 1050, 
117 Kan. 589. 

69. Tex. — Missouri-Kansas-Texas 
Ry. Co. of Texas v. Wells, Civ.App., 
275 S.W. 218. 

17 C.J. p 1040 note 98. 

70. Ariz.—City of Globe v. Rabo- 
gliatti, 210 P. 685, 24 Ariz. 392. 

Bvidence held inadmissible 
In an action for damage to build¬ 
ing, evidence of the condition of the 
building ten years prior to the time 
of its damage was held properly re¬ 
jected as immaterial and irrelevant. 
—City of Macon v. Hawes, 108 S.E. 
479, 27 Ga.App. 379. 

71. Ala.—Webb v. O'Kelly, 104 So. 
505, 213 Ala. 214. 

Ariz.—-Globe v. Rabogliatti, 210 P. 
685, 24 Ariz. 392. 

Ky.—Gheens v. Bush, 80 S.W.2d 581, 
258 Ky. 540. 

N-Y.—^Weiner v. Liberty Bell Ins. 

Co., 243 N.Y.S. 54, 137 Misc. 43. 
Improvement over previous condition 

(1) Evidence of values of entirely 
new parts of building should not be 
admitted without proof of deprecia¬ 
tion.—Jefferson County v, Pohlman, 
49 S.W.2d 344, 243 Ky. 556. 

(2) But where evidence concerning 
the cost of rebuilding a bridge was 
objected to on the ground that it 
did not take into consideration the 
wear on the bridge since its con¬ 
struction, it was held that the ob¬ 
jection went to the weight and not 
to the competency of the evidence, 
and it was not error to admit the 
evidence.—Southern Ry. Co. v. Black 
Diamond Collieries, Inc., 9 Tenn.App. 
225. 

(3) Evidence that it would cost a 


I certain sum to put a building “back 
in the condition it was when it was 
built" was held not erroneously ad¬ 
mitted in view of other testimony.— 
City of Macon v. Hawes, 108 S.E. 479, 
27 Ga.App. 379. 

72. Cal.—Tatone v. Chin Bing, 55 P. 
2d 933, 12 Cal.App.2d 543. 

D.C.—^ISTunan v. Timberlake, 85 P.2d 
407, 66 App.D.C. 150. 

Mo.—Thompson v. St. Louis-San 
Francisco R. Co., App., 268 S.W. 
885. 

73. Mont.—Silfvast v. Asplund, 42 
P.2d 452, 99 Mont. 152. 

74. Ala.—Southern R. Co. v. Wal¬ 
lace, 56 So. 714, 175 Ala. 72. 

17 C.J. p 1040 note 99. 

75. Ind.—Chicago, etc., R. Co. v. 
Smith, 33 N.E. 241, 6 Ind.App. 262. 

76. Cal.—Sacchi v. Bayside Lumber 
Co., 108 P. 885, 13 CaLApp. 72. 

Mo.—^Wiggins v. St. Louis, etc., R. 
Co., 108 S.W. 574, 129 Mo.App. 369. 

77. Cal.—Sacchi v. Bayside Lumber 
Co., 108 P. 885, 13 Cal.App. 72. 

Iowa.—Krejci v. Chicago, etc., R. Co., 
90 K.W. 708, 117 Iowa 344, 

Ky.—Crabtree Coal Min. Co. v. Ham¬ 
by, 90 S.W. 226, 28 Ky.L. 687. 

17 C.J. p 1040 note 3. 

78. Or.—^Walter v. Echanis, 95 P.2d 
979. 

Evidence held admissible 

(1) Evidence may be given by 
those qualified to express an opin¬ 
ion about what such a growing crop 
would produce under the conditions 
attendant on its planting and growth. 
—Hall V. Brown, 202 P. 719, 102 Or. 
389. 

(2) In suit to recover damages for 
pecan trees destroyed, testimony as 
to amount of pecans gathered from 
whole orchard was admissible as cir¬ 
cumstance tending to show value of 
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the trees destroyed.—Shell Pipe Line 
Corporation v. Svrcek, Tex.Civ.App., 
37 S.W.2d 297. 

Amount paid for land 
Defendant may not introduce evi¬ 
dence to show how little plaintiff 
paid for the land.—Alcorn v. St. Lou¬ 
is & H. R. Co., 284 S.W. 510. 219 
Mo.App. 657. 

79. Mont.—Eablonski v. Close, 225 
P. 129, 70 Mont. 292. 

80. Ark.—Missouri Pac. R. Co. v. 
Benham, 89 S.W.2d 928, 192 Ark. 
35. 

Evidence held admissible 

(1) In action for damage to pas¬ 
ture and meadow, evidence relating 
to rental value of land, amount of 
hay expected, and number of animals 
deriving sustenance from pasture, 
was admissible.—Missouri Pac. R. 
Co. V. Benham, 89 S.W.2d 928, 192 
Ark. 35. 

(2) In an action for damages for 
the burning of grass, proof of the 
amount that plaintiff had to spend to 
feed his cattle, which would not 
have been required had the grass not 
been destroyed, was admissible in 
arriving at the value to him of the 
grass.—Galveston, H. & S. A. Ry. 
Co. V. Harris, Tex.Civ.App., 216 S. 
W. 430. 

81. Tex.—Gulf, etc., R. Co. v. Jones, 
21 S.W. 145, 1 Tex.Civ.App. 372. 

82. Ala.—^Alabama Great Southern 
R. Co. V. Sheffield, 104 So. 222, 213 
Ala. 15. 

17 C.J. p 1040 note 4. 

Evidence held admissible 

(1) The races for which a horse 
was eligible.—Nashville, etc., R. Co. 
V. Garth, 46 So. 583, 155 Ala. 311— 
17 C.J. p 1041 note 6. 

(2) The quantity and value of milk 
from cows. 
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lig-ent killing- of, or injury to, an animal, plaintiff , 
may, on the question of damages, show its pedi- 
g-ree,^^ breed,qualities,85 and the prizes it has tak- 

en.S6 Evidence is also admissible to show the price 
paid by plaintiff for the animal.s^ It is proper to 
show the value of the animal before^S and after^i* 
the killing- or injury. Testimony as to the value of 
an injured animal at the time of the trial is com¬ 
petent as bearing on the extent and permanency of 
the injury.90 However, the value of the animal 
must be shown by the best evidence attainable, 
and it is not permissible to show the value of an in¬ 
jured animal by comparing its appearance with oth¬ 
er animals of a stated valuation, where other and 
better evidence is obtainable.92 a change in the 
disposition of an animal may be shown on the ques¬ 
tion of damages,93 and evidence of a probable 
change in its disposition has been held admissible.94 

Property having no market value. In establish¬ 
ing the actual or intrinsic value of property having 
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I no market value, wide latitude in the evidence is 
permissible,and resort may Ijc had to- any facts 
which fairly tend to show such actual value. 
Thus, in determining the actual ''■u intrinsic value of 
such property, or its value to the owner, it has been 
held proper to admit evidence showing the original 
cost,97 ibe replacement cost,9* the age of the prop¬ 
erty,99 its use and utility,^ and its condition.^ 

b. Motor Vehicles 

(1) In general 

(2) Value 

(3) Loss of use 

(1) In General 

GeneraMy, competent testimony tending to establish 
items of damage to a motor vehicle is admissible. Evi¬ 
dence of its age, cost, condition, and the reasonable cost 
of necessary repairs may be admitted. 

All competent testimony tending to establish a 
legitimate item of damage to a motor vehicle is, un¬ 
der proper pleadings, relevant and admissiSle.3 In 


Ala.—^Western R. Co, v. Stone, 39 
So. 723, 145 Ala. 663. 

Wash.—Taylor v. Spokane, etc., R. 
Co., 73 P. 499, 32 Wash. 450. 

83. Tenn.—Citizens’ Rapid-Transit 
Co. V. Dew, 45 S.W. 790, 100 Tenn. 
317, 66 Am.S.R. 754, 40 L.R.A. 518. 

17 CJ. p 1041 note 5. 

84. Ala.—^Alabama Great Southern 
R. Co. V. Moody, 9 So. 238, 92 Ala. 
279. 

Tex.—Missouri, etc., R. Co. v. Lane, 
Civ.App., 80 S.W. 534. 

85. Ala.—^Louisville & N. R. Co. v. 
Watson, 94 So. 551, 208 Ala. 319. 

17 C.J. p 1040 note 4 [a] (1). [b}. 

86. Ark.—Missouri Pac. R. Co. v. 
Edwards, 14 S.W.2d 230, 178 Ark, 
732, followed in Missouri Pac. R. 
Co. V. Murray, 14 S.W.2d 232, 178 
Ark. 1199. 

87. Tex.—Gulf, etc,, R. Co. v. Anson, 
Civ.App., 82 S.W. 785. 

88L Ala.—Miller-Brent Lumber Co. 
V. Ross, 102 So. 792, 20 Ala.App. 
402, certiorari denied Ex parte Mil¬ 
ler-Brent Lumber Co., 102 So. 793, 
212 Ala. 415. 

Value to particular person 

(1) Testimony that the price paid 
was "cheap to a man who needed 
the animal" is not admissible because 
not based on the market value as the 
proper measure of damages.—Ft. 
Worth, etc., R. Co. v. Chisholm, Tex. 
Civ.App., 146 S.W. 988. 

(2) Plaintiff’s testimony that he 
would not have taken a certain 
amount for the animal is not admis¬ 
sible.—Young's Bus Lines v. Red- 
mon, Tex.Civ.App., 43 S.W.2d 266. 

86% Ala.—Smith v. Clemmons, 112 
So. 442, 216 Ala. 62. 


90. Ala.—^N-orthern Alabama Ry. Co. 
V. Hawkins, 81 So. 574, 202 Ala. 
632. 

Ky.—Cincinnati, etc., R. Co. v. Ho¬ 
gan, 16 Ky.L. 444. 

91. Ala.—Georgia Cent. R. Co. v. 
Main, 33 So. 480, 135 Ala. 451. 

Mo.—Combs V. St. Louis, etc., R. Co., 
58 Mo.App. 467. 

17 C.J. p 1041 note 10. 

92. Kan.—^Atchison, etc., R. Co. v. 
Harper, 19 Kan. 529. 

93. Ky.—Petroleum Exploration v. 
White, 34 S.W.2d 738, 237 Ky. 10. 

17 C.J, p 1041 note 8. 

94. Md.—^Baltimore, etc., Turnp. 
Road Co. V. Crowther, 1 A. 279, 63 
Md. 558. 

17 C.J. p 1041 note 9. 

95. Tex.—^Alderete v, Cabello, Civ. 
App., 278 S.W. 950. 

Best o-btainable evidence 

Under the rule that the evidence 
which is the best obtainable in the 
nature of the case is admissible to 
show damages, evidence other than 
the difference in value before and 
after the injury is admissible to 
show damage to mining claims, mills, 
and private roads which had no mar¬ 
ket value.—Big Five Mining Co. v. 
Left Hand Ditch Co., 216 P. 719, 73 
Colo. 545. 

96. Kan.—^Kennedy v. Treleaven, 175 
P. 977, 103 Kan. 651. 

Ky.—Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 Ky. 
223. 

97. Conn.—Devinne Hallenbeck Co. 
V. Autotyre Co., 154 A. 170, 113 
Conn. 97. 

Ky.—^Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 Ky. 
223. 


N.T.—Furlan v. Rayan Photo Works, 
12 K,Y.S.2d 921, 171 Misc. 839. 

Tex.—Cox Shannon, Civ.App., 141 
S.W.2d 412, error di^fmissed, judg¬ 
ment correct. ‘ 

83. Kan.—Kennedy v., Treleaven, 175 
P. 977, 103 Kan. 6.yi. 

Tex.—Cox V. Shann bn, Civ.App., 141 
S.W.2d 412, error ^ dismissed, judg¬ 
ment correct. 

Replacement cost fless dlepreciatiou 
is held evidence of vialue of nonsala- 
ble property.—D- Appleton & Co. v. 
Zeese-Wilkinson Co., P.51 N.Y.S. 632, 
140 Misc. 653. 

99. Kan.—Kennedy v. Tifreleaven, 175 
P. 977, 103 Kan. 651. 

Tex.—Cox V. Shannon, Civ. App., 141 
S.W.2d 412, error dismissC^d, judg¬ 
ment correct. 

1. Kan.—Kennedy v. Treleavti»n, 175 
P. 977, 103 Kan. 651. 

Ky.—^Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 ITy. 
223. 

2. Kan.—Kennedy v. Treleaven, 175 
P. 977, 103 Kan. 651. 

i Ky.—Union Light, Heat & Power Co. 
V. Heving, 62 S.W.2d 789, 250 Ky. 
223. 

Isr.Y. —Furlan v. Rayan Photo Works, 
12 N.Y.S.2d 921, 171 Misc. 839. 

Tex.—Cox V. Shannon, Civ.App., 141 
S.W.2d 412, error dismissed, judg¬ 
ment correct. 

S. Colo.—Larson v. Long, 219 P. 
1066, 74 Colo. 152. 

Iowa.—Schevers v. American R. Ex¬ 
press Co., 192 N.W. 255, 195 Iowa 
423. 

42 C.J. p 1298 note 37. 

Expenses due to improper repairs 
In suit for damages for defective 
workmanship and material in re- 
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determinini^ the amount of damage to a motor vehi¬ 
cle, it has been held proper to show its age and 
when it was bought,^ the amount paid for it,^ its 
use,^^ the nature of the damage,” and its condition 
immediately before and after the injury.® How^ev- 
er, evidence of the amount paid for a motor vehicle 
and of the amount received for it after an accident 
when traded in for another vehicle has been held 
incompetent to prove the amount of damages.^ Ev¬ 
idence that the owner of a damaged motor vehicle 
carried a policy of insurance,or of the estimate 
of damage made b\’ the agents of the insurance com¬ 
pany,is inadmissible on the question of damages 
in a suit between the owner and a third party, the 
owner having executed no subrogation to the com¬ 
pany. 

Cost of repairs. Competent evidence of the cost 
of repairs may be admitted, least in connection 
with evidence that such cost was reasonable but 
evidence^ of the amount expended for repairs is 
admissible only as it may bear on the reasonable 
cost of those reasonably proper and necessary.^^ 
While it hats been held that a receipted bill for re¬ 
pairing- auton^iobile, plaintiff's 
timony as to f the amount expended 
because of imjproper repairs is rele¬ 
vant and. niat£?rial to show extent 
of damages.—Thomson Motor Co. v. 

Story, 1 S.E.2d 59 Ga.App. 433. 

4. Ala.—Davis v*. Smitherman, 96 So. 

208, 209 Ala. ^44. 

N.J.—Brodsky v*. Red Raven Rubber 
Co., 168 A. 4'.40, 111 N.J.Law 453. 

5. K'.J.—Brod.'3ky v. Red Raven Rub¬ 
ber Co., suipra. 

6. Ala.—Dafvis v. Smitherman, 96 So. 

208, 209/Ala. 244. 

7. Ala.—Johns Undertaking Co. v. 

Hess-Sjtrickland Transfer & Stor¬ 
age Cto,, 104 So. 250, 213 Ala. 78. 

8. Al7a.—^Davis v. 

S<>. 208, 209 Ala. 244. 

—Engholm v. Northland 
y^Transp. Co., 238 N.W. 795, 184 

Minn. 349. 

N.J.—Brodsky v. Red Raven Rubber 
Co., 168 A. 440, 111 N.J.Law 453. 

Testimony as to condition of vehi¬ 
cle several months after accident 

•was held relevant in view of other 
testimony.—Hebner v. Powell, 9 A.2d 
232, 177 Md. 237. 

8. Ill.—Cunningham v. Crane Co„ 

255 lll.App. 373. 

10. La,—Ayres v. Wyatt, App., 185 
So. 84. 

11. La.—Ayres v. Wyatt, supra. 

12. III.—Finch v. Carlton, 249 Ill. 

App. 15. 

42 C.J. p 1297 note 16. 

Evidence of repairs as showing de¬ 
preciation in value see infra this 
section subdivision b (2). 


pairs to a motor vehicle is competent evidence of 
the amount of damage,generally a bill for repairs 
may be admitted to prove the reasonable cost, when 
there is testimony to the effect that the items con¬ 
tained therein are correct and that the charges 
therefor are just and proper,but not in the ab¬ 
sence thereof.^'^ Testimony as to the cost of re¬ 
pairs other than those shown to be due to the inju¬ 
ries complained of is inadmissible.^® 

(2) Value 

Expert and other testimony is admissible on an issue 
as to the market value of a vehicle and its depreciation 
in value as a result of injury. The cost of repairs may be 
shown in establishing such depreciation. 

The market value of a motor vehicle may be 
shown by circumstances,or by the testimony of 
experts;-® and witnesses testifying as to value 
should, when qualified, be permitted to state their 
judgment or opinion, together with the facts on 
which such opinion is founded.^^ There is no hard 
and fast rule as to the admission of evidence on 
which a reasonable judgment of the loss or damage 
in the market value of a motor vehicle may be 

18. Ill.—Sunbeam Beverage Co. v. 

Cunningham, 242 lll.App. 401. 

42 C.J. p 1297 note 23. 

Bepair bill and canceled check in 
payment thereof are held admissible 
as against the contention that there 
was not sufficient proof that the re¬ 
pairs were the result of the damage 
caused by the accident.—Gillett v. 
Yellow Cab Co., 87 Pa.Super. 365. 

18. Tex.—^Wagner v. Dunham, Civ. 

App., 246 S.W. 1044. 

Evidence admissible to prove value 

(1) The evidence competent to 
show the market value of the auto¬ 
mobile immediately befo-re and after 
injury extends to any legitimate evi¬ 
dence tending to show such value.— 
Madden v. Nippon Auto Co., 206 P. 
569, 119 Wash. 618—42 C.J. p 1295 
note 70 [a]. 

(2) Value of automobile may^ be 
shown by testimony as to the na¬ 
ture of injury sustained, and of ma¬ 
terial and labor supplied.—Olliff v. 
Howard, 127 S.E. 821, 33 Ga.App. 
778. 

(3) In an action to recover dam¬ 
ages for false representations in the 
sale of a motor vehicle, evidence of 
trouble therewith experienced by the 
buyer soon after his purchase ia 
properly admitted as aiding in the. 
determination of the actual value of 
the vehicle at the time of the pur¬ 
chase.—Standard Motor Co. v. Pelt- 
■zer, 128 A, 451, 147 Md. 509-. 

20. Ga.—Olliff v. Howard,. 127 S:E. 

821, 33 Ga.App. 778. 

Tex.—^Wagner v. Dunham, Civ. 
App., 246 S.W. 1044. 


tes- 


Smitherman, 96 


f 13. Ala.—Conway v. Robinson, 113 
So. 531, 216 Ala. 495—Donaldson v. 
Foreman, 104 So. 406, 213 Ala. 232. 
Ill.—Byalos v. Matheson, 159 N.E. 
242, 328 Ill. 269, affirming 243 Ill. 
App. 60. 

Pa.—Scott v. Lindgren, 97 Pa.Super. 
483. 

Tex.—Monzingo v. Jones, Civ.App., 
34 S.W.2d 662. 

42 C.J. p 1297 note 19. 

Faymeut as evidence of reasonable¬ 
ness 

The amount paid for repairs to a 
motor vehicle is admissible as some 
evidence of the reasonable cost of 
such repairs.—Mazer v. Levy, 260 
N.T.S. 823, 146 Misc. 823. 

14. Ill.—Peabody v. Lynch, 184 Ill. 
App. 78. 

15. Ill.—^Finch v. Carlton, 249 Ill. 
App. 15. 

16. Ga,—^Decatur v. Hinson, 113 S.E. 
702, 29 Ga.App. 131.' 

Sufficient preliminary evidence held 
adduced to admit a paid bill in evi¬ 
dence, even though there was no ex¬ 
plicit evidence that the charges were 
reasonable.—Roth v. Fleck, 242 HI. 
App. 396. 

17. Ill.—Probasco v. Crane Co., 238 
lll.App. 287. 

42 C.J. p 1297 note 21. 

Bepair bill held inadmissible 

A repair bill merely identified by 
the manager of the shop which made 
the repairs, who did not supervise 
them, nor have any personal knowl¬ 
edge thereof, is not admissible.— 
Mann v. Stewart Sand Co., 243 S.W. 
406, 211 Mo.App. 256. 
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based.-^ In .s^eneral, any evidence is admissible on 
this issue which tends to show the depreciation in 
the value of the vehicle as a result of the injuryr'^ 
aIthoup:h technicalhn questions on this subject should 
be as to reasonable market value,Eviderxe of 
the market value of a motor vehicle before an ac¬ 
cident is admissible on the question of whether it 
was reasonable to make the repairs, and also in 
support of proof as to the difference in value before 
and after the accident in case of a finding that it 
was unreasonable to repair.^S 

Restoration and repairs. In determining the de¬ 
preciation in value of a motor vehicle as the result 
of an injury, evidence is admissible as to the rea¬ 
sonable cost of the repairs made necessary there¬ 
by,and the reasonable market value of the vehi¬ 
cle as repaired.2S Evidence of the cost of repairs 
to a motor vehicle is also admissible as a step in 
determining whether such cost exceeded the diminu¬ 
tion in value*^^ 

(3) Loss of Use 

In determining damages for loss of use, evidence is 
admissible as to rental value, the cost of hiring another 
vehicle, and, in some cases, the amounts which coufd 
have been made by use of the vehicle. 

In ascertaining the damages for the loss of use 
of a motor vehicle, its rental value, although not 


in itself furnishing a measure of damages, may be 
shown as one of the facts to be considered in de¬ 
termining the extent of plaintifi’s injuryand 
evidence of the amount plaintiff was required to 
pay for the hire of another motor i^ehicle, sub¬ 
stantially similar to his own, is competen^^^ Sim¬ 
ilarly, evidence of the amount which might have 
been made by the use of the motor vehicle during 
the period of the deprivation thereof is proper to 
be considered,^- although it has been held that 
evidence of loss of profits is inadmissible in the ^ 
absence of proof that no other suitable vehicle 
could be hired in the market at the at least _ 

where the measure of damages is held to be the 
reasonable cost of hiring a substitute vehicle.^^ 
Where plaintiff seeks to show the value of the use 
by the cost of hiring another vehicle, the proof of 
such cost must be definite, and not mere conjec¬ 
ture;^^ and it is error to permit plaintiff to give 
an estimate of the value per day of the motor ve¬ 
hicle to his business, without showing actual mone¬ 
tary loss.Evidence showing the special value 
to the plaintiff of the use of his motor vehicle has 
been held admissible in connection with proof of 
loss of use.^" Evidence of a contract of hire of 
a motor vehicle to another person, without evi¬ 
dence of the net profit which would result there¬ 
from, is no evidence of the rental value of the ve- 


22. Ala.—Johns Undertaking Co. v, 
Hess-Strickland Transfer & Stor¬ 
age Co., 104 So. 250, 213 Ala. 78. 

23. Ala.—Donaldson v. Foreman, 104 
So. 406, 213 Ala. 232—Johns Under¬ 
taking Co. V. Hess-Strickland 
Transfer & Storage Co., 104 So. 
250, 213 Ala. 78. 

N.J. —Brodsky v. Red Raven Rubber 
Co.. 168 A. 440, 111 K.J.Law 453. 
N.C.—Hicks V. Love, 161 S.E. 394, 201 
N.C. 773. 

Z^dezLce held admissible 

(1) When an action for damages is 
tried on the theory that the injuries 
were incapable of being repaired, 
evidence of the value of the motor 
vehicle immediately before and after 
the injury complained of is admissi¬ 
ble.—Schevers v. American R. Ex¬ 
press Co., 192 InT.W. 255, 195 Iowa 
423. 

(2) Where witness had testified as 
to marketable value of automobile 
just prior to accident, testimony that 
the automobile was entirely de¬ 
stroyed and was “junk,” that wit¬ 
ness sold it as such and received a 
certain price therefor, was admis¬ 
sible,—^Wichita Falls & S. R. Co. v. 
Tucker, Tex.Civ.App., 261 S.W. 518. 

24. N.C.—Hicks v. Love, 161 S.E. 
394, 201 N.C. 773. 

25. N.Y.—Mencaccy v. Studebaker 


Corporation of America, 202 N.Y.S. 
718. 

26. N.Y.—Mencaccy v. Studebaker 
Corporation of America, supra. 

27. Conn.—Bullard v. Be Cordova, 
175 A. 673, 119 Conn. 262. 

Idaho,—Baldwin v, Mittry, 102 P.2d 
643. 

N.J.—Maurer v. Simon, 133 A. 79, 4 
N.J.Misc. 409. 

Tex.—Campbell v. Johnson, Civ.App., 
284 S.W. 261, affirmed, Com.App,, 
290 S.W. 526. 

42 C.J. p 1297 note 13. 

Evidence as to cost of repairs of 
motor vehicles generally see supra 
this section subdivision b (1). 
XividexLce held admissible 

Evidence of the cost of repairs is 
admissible even though there has 
been other testimony consisting of 
opinions as to the value of the motor 
vehicle before and after the acci¬ 
dent,—Engholm v. Northland 
Transp. Co., 238 N.W. 795, 184 Minn. 
349. 

28. Ky.—Southern R. Co. v. Ken¬ 
tucky Grocery Co., 178 S.W. 1162, 
166 Ky. 94. 

Utah.—Metcalf v. Mellen, 192 P. 676, 
57 Utah 44. 

Wash.—Madden v. Nippon Auto Co., 
206 P, 569, 119 Wash. 61S. 

42 C.J. p 1297 note 14. 
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28. Cal.—Santos v. Scharz, 262 P. 

764, 87 Cal.App. 758. 

30. Cal.—Crain v. Sumida, 211 P, 
479, 59 CaLApp. 590. 

42 C.J. p 1297 note 28. 

31- Cal.—Taylor v- Bernheim, 209 
P. 55, 58 CaLApp. 404. 

S.C.—Coleman v. LevkofC, 122 S.E. 

875, 128 S.C. 487. 

42 C.J. p 1297 note 29. 

32. Ill.—Koch V. Pearson, 219 Ill. 
App, 468. 

42 C.J. p 1298 note 30. 

Owner's books showing earnings 
of car about time of tort are com¬ 
petent evidence of probable earnings 
during time used for repairs.—Cin¬ 
cinnati Traction Co. v. Feldkamp, 19 
Ohio App. 421. 

33S. N.J.—Francischmi v. McMullen, 
142 A. 651, 6 N.J.Misc. 736. 

34. N.Y.—Universal Taximeter Cab 
Co. V. Blumenthal, 143 N.Y.S. 1056. 

35- N.J.—Hints v. Roberts. 121 A 
711, 98 N.J.Law' 768. 

36. Ky.—Southern R. Co. v. Ken¬ 
tucky Grocery Co., ITS S.W. 1162, 
166 Ky. 94. 

42 C.J. p 1298 note 34. 

37. Tex.—Shell Petroleum Corpora¬ 
tion V. Clement, Civ.App., 102 S.W. 
2d 289. 
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hide.^^ The rental specified in a hire-purchase 
agreement is not the measure of the value of the 
use of the motor vehicle leased, and is wholly im¬ 
material to the inquiry.s^ 

§ 158. -- Breach of Contract 

In establishing damages for breach of contract evi¬ 
dence is ordinarily admissible as to all damages presuma¬ 
bly contemplated; but the evidence must bear on the 
proper measure of damages and must not be too remote. 
The cost of completion or of correcting defects may gen^ 
erally be shown. 

Subject to the general rules of evidence, it may 
be broadly stated that, in ah action for breach of 
contract, any evidence bearing directly on the dam¬ 
age occasioned by the breach, and tending to es¬ 
tablish a legitimate element of damage, is admissi¬ 
ble;!® and evidence is admissible as to all dam¬ 
ages W'hich the parties can reasonably be presumed 
to have contemplated as the probable consequence 
of the breach.^^ Thus, evidence is admissible to 


show knowledge by the parties of the circumstanc¬ 
es on the basis of which a contract was made, 2 
such as knowledge as to the damages which would 
result from a delay in performance.^^ Evidence 
as to the damages from breach of contract must 
not be too remote,^and must bear on a proper 
item, or the proper measure, of damages,^^ and on 
matters relevant to the contract in suitJ^ Evi¬ 
dence of previous contractual relations between the 
parties ordinarily cannot be shown for the pur¬ 
pose of estimating the damages nor can an 
agreement between plaintiff and a third person 
concerning *the subject matter of the contract be 
shown for such purpose,unless the contract is 
one where such agreement would have been in 
contemplation of the parties at the time of making 
the original contract.^® However, where other 
contracts or memoranda are connected with the 
one in suit by a reference thereto, or have existed 
between the same parties concerning a similar sub- 


38. Minn.—Allen v. Brown, 198 N. 

W. 1S7, 159 Minn. 61. 

30. Cal.—^Burr v. Gardella, 200 P. 
493, 53 Cal.App. 377. 

40. U.S.—The Paul B.. D.C.Wash., 
4 P.Supp. 537. 

Ala.—Bouis Werner Sawmill Co. v. 
Vinson & Bolton, 124 So. 420, 220 
Ala. 210. 

Ind.—Valparaiso Hotel Co, v, 
Schneider, 195 H.E. 589, 100 Ind. 
App. 341. 

Kan.—Uhrich Miliwork v. J. B. 
Brewster Co., 261 P. 561, 124 Kan. 
579. 

N'.H.—E. Redlon Co. v. Franklin 
Square Corporation, 11 A.2d 821. 
Okl.—^Key v. Kingwood Oil Co., 236 
P. 598, 110 Okl. 178. 

Tex-—Texas Power <fe Light Co. v. 
Koy, Civ.App., 22 S.W-2d 954— 
McBurnett v. Smith & McCallin, 

' Civ.App., 286 S.W. 599, 

17 C.J. p 1027 note 90. 

Evidence held admissible 

(1) Market value of land at date 
of contract and at time of breach.— 
Greene v. Bechtel^ 136 S.K. 294, 193 
N.C. 94. 

(2) Rental value of bowling alley. 
—Hancock v. Winn, 160 N.E. 888, 263 
Mass. 220. 

(3) Testimony showing loss from 
architect's failure to deliver proper 
plans on time-—Edwards v. Hall, 141 
A. 638, 293 Fa. 97. 

(4) Delay caused by diffi.culty of 
keeping crew of men together, ex¬ 
planation of why job was more dif¬ 
ficult later in the season, and length 
of time difficulty continued.—^Went- 
zel V. Lake Lotawana Development 
Co., 48 S.W.2d 185, 226 Mo-App. 960. 

Tex.—^Parks v. Hines, Civ.App., 
68 S.W-2d 364, affirmed Hines v. 


Parks, 96 S.W,2d 970, 128 Tex. 
2S9. 

17 C.J. p 1028 note 92. 

42. Mass.—Dondis v. Borden, 119 IST. 
E. 184, 230 Mass. 73. 

43. N.Y.—James E. Cashman, Inc., 
V. Spellman, 251 N.Y.S. 240, 233 
App.Div. 45. 

44. xr.C.—Whedbee V, Ruffin, 131 S. 
E- 653, 191 N.C. 257. 

Pa.—^ISIorrow v. Weaver, 16 Pa.Dist. 
& Co. 94. 

17 C.J. p 1027 note 90 [c] (1). 
Evidence held admissible 

In an action to recover for defec¬ 
tive repairs, the damaged condition 
of the property a few months after 
the repairs is admissible where there 
is evidence to show that such condi¬ 
tion resulted from the defective 
work.—Smith v, Dundee, 244 P. 874, 
117 Or. 613. 

45. Ill.—See Boyd v. Foster, 202 Ill. 
App, 251. 

N.H.—^N. E. Redlon Co. v. Franklin 
Square Corporation, 11 A.2d 821. 
N.J.—218-220 Market Street Corpora¬ 
tion V. Krich-Radisco, Inc., II A. 
2d 109, 124 N.J.Law 302. 

N.Y.—^Heffernan v. General Bronze 
Corporation, 280 N.Y.S. 59, 244 App. 
Div. 517—^Harrison v. Hebrew Com¬ 
munity of Borough Park, 189 N.T. 
S. SS8, 197 App.Div. 880. 

Utah.—^Inland Engineering & Con¬ 
struction Co. V. Maryland Casual¬ 
ty Co., 290 P, 367, 76 Utah 435. 
Evidence held inadmissible as not 
showing proper measure of dam¬ 
ages: ’ 

(1) Cost of replacing each par¬ 
ticular defect.—^Valparaiso Hotel 
Co. V. Schneider, 195 N.E, 589, 100 
Ind.App. 341. 

C2) Ability • to rent building at 
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specified rental.—^Vaughn v. Conran, 
Mo.App., 20 S.W.2d 9 68. 

(3) Lease covering building in 
question and another building.— 
Walter D. Watson & Co. v. Graves 
Elevator Co., 195 N.Y.S. 525, 202 App. 
Div. 10. 

(4) Profit that would have been 
made by subcontractor who was not 
deprived of his contract, but only 
delayed in its completion.—Bugg & 
Franks v. Jones, 209 S.W. 514, 183 
Ky. 600. 

(5) Testimony as to values based 
on condition of building at time of 
trial and as to reasonable cost of 
repairing defects as of the time of 
the trial without reference to the 
cost of such repairs at the time the 
work was completed or when the 
defects, if latent, became apparent. 
—Karlinski v. P. R. & H. Lumber & 
Construction Co., 281 N.W. 898, 68 
N.D. 522. 

46. Hi.—White v. Sisters of Charity, 
79,Tn.App. 646, 

17 C.J. p 1028 note 93, 

Gambling practices 
In purchaser's action for loss of 
profits from vendor’s operation of 
competing theater contrary to con¬ 
tract, vendor could not inquire in¬ 
to purchaser’s gambling practices.— 
Clay V. Richardson, Tex. Civ.App., 
38 S.W.2d 849. 

47. Pa.—^Addams v. Tutton, 39 Pa. 
447. 

48. Ill.—Snell v. Cottingham, 72 Ill. 
161. 

N.T.—Zippert v. Acme Adv., etc., Co., 
113 N.Y.S. 998. 

17 C.J. p 1028 note 95. 

40. Mass.—Eldredge v. Smith, 13 
. Allen 140. . 
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ject matter, evidence of the terms of such former 
contracts may be shown for the purpose of fur¬ 
nishing a basis for estimating damages for a breach 
of the latter.^® In determining damages for fail¬ 
ure to perform work as agreed, evidence is admis¬ 
sible as to specific defects,and the cost of re¬ 
moving and replacing defective materials or com¬ 
pleting the work.S- In an action on a contract 
specifying liquidated damages, evidence as to the 
conditions which made for stipulating such damag¬ 
es is admissible but evidence of the actual dam¬ 
ages suffered has been held inadmissible.^^ 

A party claiming to have been wrongfully pre¬ 
vented from completing a contract may introduce 
evidence as to his expenditures for work and ma¬ 
terials in part performance,^^ and, in connection 
with loss of profits, as to the probable cost to him 
of completing the contract, ^nd the amount bid 
by a third party to complete the job.^" Where 
plaintiff has an established business, evidence of 
the expenses and income of such business for a 
reasonable time before the interruption of such 
business is admissible as a basis for estimating fu¬ 
ture profits.^^ 


I 159. - Exemplary Damages 

On an issue of exemplary damages, evidence Is ad¬ 
missible to establish or disprove aggravating circum¬ 
stances surrounding an Injury, such as malice, gross 
negligence, or wrongful Intent. 

In cases in which exemplary damages may be 
awarded, it is proper to introduce evidence of the 
circumstances surrounding the injury or wrong 
complained such as the motive or intent of 

defendant,the information on which he acted, 
and the existence of malice.®- Evidence on behalf 
of defendant explaining the circumstances, or tend¬ 
ing to show a justification and the absence of gross 
negligence or malice, is admissible.®® Thus, de¬ 
fendant®^ or his agent®® may testify in person as 
to what his intent was. Defendant is entitled to 
show his good character to overcome proof offered 
by plaintiff tending to establish a criminal intent 
in the acts complained of as constituting a ground 
for the recovery of punitive damages.®® Evidence 
of other acts of defendant, either preceding or fol¬ 
lowing the particular acts alleged and for which 
damages are sought, is admissible if so connected 
with the particular acts as tending to show defend¬ 
ant’s disposition, intention, or motive in the com- 


50, U.S.—Br id g-e water Gas Co. v. 
Home Gas Fuel Co., Ohio, 59 P. 40, 

7 C.C.A. 652. 

Tex.—Downey v. Hatter, Civ.App., 48 
S.W. 32. 

Va.—Hare v. Parkersburg:, 24 W.Va. 
554. 

17 C.J. p 1028 note 97. 

51, Ark.—Leifer Mfg:. Co. v. Gross, 
124 S.W. 1039. 

52, Ark.—Leifer Mfg. Co. v. Gross, 
supra. 

Mass.—Clark v. Inhabitants of Rus¬ 
sell, 110 Mass. 133. 

K.J.—Board of Education of City 
of Wildwood V. Richmond Const. 
Co., 105 A. 220, 92 N.J.Daw 496. 
N.Y.—Ciminelli v. Umland Bros., 258 
N.Y.S. 143, 236 App.Div. 154. 

Pa,—Taber v. Porter-Gildersleeve 
Co., 114 A. 773, 271 Pa, 245. 
Consideration to be paid defaultiar 
party 

Evidence is admissible as to the 
value of the full consideration which 
the defaulting party would have re¬ 
ceived on proper completion.—Rich¬ 
mond Wharf & Dock Co. v. Blake, 
177 P. 508, 39 CaLApp. 1. 

■53- TJ.S.—Fidelity & Deposit Co. of 
Maryland, v. Walker, C.C.A.Tex., 
75 F.2d 115. 

54- Pa.—Mammarella v. Rugeriis, 
156 A. 549, 102 Fa,Super, 132. 
Comparison of actual with liquidated 
damages 

Where contract fixed liquidated [ 


damages, proof that actual loss was 
small as compared with liquidated 
damages -was properly excluded.— 
Prick Co. V. Rubel Corporation, C. 
C.A.N.Y., 62 P.2d 765. 

55. Conn.—^IVarner v. McLay, 103 
A. 113, 92 Conn. 427. 

56. Ala.—Malone v. Reynolds, 105 
So. 891, 213 Ala. 6S1. 

Cole.—Rude v. MacCormac, 210 P. 
844, 72 Colo. 221. 

Idaho.—^De Winer v. Nelson, 33 P.2d 
356, 54 Idaho 560. 

N.Y,—Stashin v. Rothman, 206 N. 

Y.S. 651, 123 Misc. 916. 

Pa.—Marshall v. Troncelliti, 96 Pa. 
Super. 57. 

57. Mo-—^Wentzel v. Lake Lotawana 
Development Co., 48 S.W.2d 185, 
226 Mo.App. 960. 

58. Jkfq.—Cantrell T. Knight, App., 
72 S.W.2d 196. 

Yactors which determine net prof¬ 
it, such as total sales, cost price, 
gross profits, taxes, and operating 
expenses have also been held admis¬ 
sible in such case.—Cantrell v. 
Knight, Mo.App., 72 S.W.2d 196. 

59. Mont.—Edquest v. Tripp & 

Dragstedt Co., 19 P.2d 637, 93 

Mont. 446. 

17 C.J. P 1041 note 17. 

Elements to be considered in deter¬ 
mining amount of exemplary dam¬ 
ages see supra § 126. 

Attempted theft by injured per¬ 
son 

\ Evidence as to whether boy was 
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attempting to steal gasoline when 
injured by discharge of spring gun 
concealed in gasoline pump is^ ad¬ 
missible on question of exemplary 
damages.—Starkey v. Dameron, 21 P. 
2d 1112, 22 P.2d 640, 92 Colo. 420. 

GO. Conn.—Merrills v. Tariff Mfg. 

Co., 10 Conn. 384, 27 Am.D. 682. 
Md.—Schindel v. Schindel, 12 Md. 
lOS. 

N.Y.—Voltz V. Blackmar, 64 N.Y. 
440. 

17 C.J. p 1041 note 18. 

Intent as proof of malice 

In action for exemplary damages, 
question of intent is vital in de¬ 
termining existence of malice.—Ed¬ 
quest V. Tripp & Dragstedt Co., 19 
P.2d 637, 93 Mont. 446. 

61, Mich.—Livingston y. Burroughs, 
33 Mich, 511. 


62- Mont.—Edquest v. Tripp &. 

Dragstedt Co., 19 P.2d 637, 93 

Mont. 446. 

17 C.J. p 1041 note 20. 

63. N.Y.—Millard v. Brown, 35 N. 
Y. 297. 

17 C.J. p 997 notes 25-30, p 1041 
note 21. 

64. N.H.—^Norris v. Morrill, 40 N. 
H. 395. 

65. Ga.—Georgia R., etc., Co. v. Es- 
kew, 12 S.E. 1061, 86 Ga. 641, 22 
Am.S.R. 490. 

66- W.Va.—^Hess v. Marinarl, 94 S. 
E. 968. 
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mission of the particular acts for which damages 
are claimed.®'^ In an action for damages for in¬ 
juries from an act which has caused injury to a 
number of persons, evidence of the pendency of 
other actions has been held inadmissible, although I 
sought to be introduced on the theory that defend¬ 
ant would probably also be punished for his wrong¬ 
ful act in other proceedings. 

§ 160 . -Aggravation, Mitigation, and Re¬ 

duction of Loss 

> 

In, genera!, the defendant may show any facts tend¬ 
ing to reduce damages, and the plaintiff may show his 
own efforts at mitigation. 

A party charged with tort or breach of contract 
generally may adduce, in mitigation or reduction 
of damages, evidence of any fact tending to re¬ 
duce the amount required for just compensation.^^ 
Thus, he may show that the injured parU^ failed to 
make such efforts as were required under the cir¬ 
cumstances.'^^ Similarly, evidence tending to show 
that the condition of an injured person was ag¬ 
gravated by his conduct since the injury is admis¬ 
sible.'^^ The injured party may show his own ef¬ 
forts to mitigate the damages.'^^ _ 


§ 161, - Character and Pecuniary Condi¬ 

tion of Defendant 

The financial condition of defendant as affecting 
the amount of compensatory damages is considered 
in § 71 supra, and of exemplary damages, in § 126 
supra; and in actions for particular torts evidence 
as to defendant s character and pecuniary condition 
is considered in appropriate Titles of this work, 
such as Assault and Battery, Breach of Marriage 
Promise, Libel and Slander, Malicious Prosecution, 
and Seduction. 

§ 162 . Weight and Sufficiency 

a. In general 

b. Injuries to person 

c. Breach of contract 

d. Motor vehicles 

a. In General 

(1) General rules 

(2) Degree of proof required 

(3) Exemplary or punitive damages 

(4) Loss of profits 


67. S.C.—Westbrook v. Jefferies, 175 
S.E. 433, 173 S.C. 178. 

17 C.J. p 1042 note 25. 

68. Ala.—Kansas City, etc., R. Co. 
V. Sanders, 13 So. 57, 98 Ala. 293. 

69. U.S.—Ed S. Michelson, Inc., v. 
Nebraska Tire & Rubber Co., C. 

C. A.Mo., 63 F.2d 597, certiorari 
denied 54 S.Ct. 52, 290 U.S. 634, 78 
L.Ed. 551—In re Griffin Mfg. Co., 

D. C.Ga., 43 P.2d 624. 

Ga.-—McDaniel v. Atlanta Coca-Cola 
Bottling Co., 2 S.E.2d 810, 60 Ga. 
App. 92. 

Iowa.—Omaha Beverage Co. v. Temp 
Brew Co., 171 N.W. 704, 185 Iowa 
1189, 

Tenn-—International Correspondence 
School V. Crabtree, 34 S.W.2d 447, 
162 Tenn. 70, 78 AX.R. 330. 

Utah.—^Heywood v. Ogden Motor Car 
Co., 6 R.2d 171, 78 Utah 564. 

17 C-J. p 1030 note 4 [a] (1), p 1031 
note 5 Ca3 (3). 

Matters of mitigation or reduction 
generally see supra §§ 96-99. 
Evidence held a4inissible 

(1) In action for breach of con¬ 
tract to drill oil or gas well, evi¬ 
dence that lease was nonproductive 
of gas, although not admissible to 
show excuse for breach of contract, 
was admissible to minimize actual 
damages-—Golstbn v. Bartlett, Tex. 
Civ.App., 112 S.W.2d 1077, error dis¬ 
missed. 

(2) When recovery is sought of 
damages for the negligent injury to 
the body of a motor vehicle, evidence 
that defendant offered to deliver to 


plaintiff a car body of the same 
character as the one injured is ad¬ 
missible, ‘where it is offered only in 
mitigation of damages.—Scranton 
Gas, etc., Co. v. Weston, 57 Pa.Super. 
355. 

(3) Testimony that plaintiff re¬ 
ceived insurance and workmen’s com¬ 
pensation payments was held prop¬ 
erly elicited on cross-examination 
where no amounts were named and 
the testimony was elicited not to 
minimize damages by showing the 
receipt of money from an insurance 
company but only incidentally as a 
result of plaintiff’s claim that his 
future earning power was impaired. 
—Rice V. Shenk, 143 A. 231, 293 Pa. 
524. 

(4) Where the damages for breach 
of contract are presumed to be the 
reasonable cost of defendant’s per¬ 
formance, defendant should be per¬ 
mitted to prove that the actual dam¬ 
ages were less than such cost.—Cur¬ 
ry V. Texas Co., Tex.Civ.App., 18 S. 
W.2d 256, error dismissed. 

Evidence held inadmissible 

(1) In action for damages because 
of diminution of water supply, it 
was proper to exclude evidence as 
to how injury could have been mini¬ 
mized in past, since there is no ob¬ 
ligation to minimize intermittent 
voluntary trespass.—^Norfolk & W. 
Ry. Co. V. A. C. Allen & Sons, 95 S. 
E, 406, 122 Va. 603. 

(2) In an action against an em¬ 
ployer, evidence that the employee 
responsible for the injuries had been 


promptly discharged is not admis¬ 
sible in mitigation of damages.—Ala¬ 
bama Power Co. v. Goodwin, 106 So. 
239, 214 Ala. 15. 

TO. Kan.—Gibson v. Midland Valley 
R. Co., 233 P. 116, 117 Kan. 673. 
Mo.—Vencill v. Quincy, etc., R. Co., 
112 S.W. 1030, 132 Mo.App. 722. 
Avoidable consequences see supra §§ 
32-36. 

Evidence held admissible 

(1) Defendants' evidence that 
plaintiff’s injury w-ould have been 
temporary one if promptly treated 
was admissible.—^Miller v. Hartman, 
36 P.2d 965, 140 Kan. 298. 

(2) In action for breach of con¬ 
tract to purchase and carry certain 
stocks, evidence as to what it would 
have cost plaintiff to repurchase 
them within a reasonable time after 
his knowledge of the wrongful sale 
was admissible.—^Wallace v. H. W. 
Noble & Co., 168 N.W. 984, 203 Mich. 
58. 

71. Ark.—Butler v. Arkansas Pow¬ 
er & Light Co., 54 S.W.2d 984, 186 
Ark. 611. 

trnskillfal surgical treatment 

With respect to the aggravation of 
an injury by unskillful surgical 
treatment, evidence of the surgical 
treatment and conditions resulting 
therefrom is admissible.—Paine v. 
Wyatt, 251 N.W. 78, 217 Iowa 1147. 

72. Minn.—^Mealey v. Bemidji Lum¬ 
ber Co., 136 N.W. 1090, 118 Minn. 
427. 

17 C.J. p 1027 note 87. 
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(11 General Rules 

To warrant damages the evidence must be sufficient 

to establish the fact, extent, and cause of injury. Un¬ 
certainty as to the exact amount of damages is not fata! 
where some damage is shown. 

The general rules as to the weight and suhicien- 
cy of evidence are applicable to the sufficiency of 
the evidence to establish the extent of damages."^ 
The evidence to warrant damages must ‘^how that 
plaintiff has sustained some injury and must es¬ 
tablish sufficient data from which the court or 
jury can properly estimate the amount of dam- 
ages,’^^ and an award of more compensatory dam¬ 
ages than the evidence justifies cannot be sus¬ 
tained.'^^ Damages should be proved by statements 
of facts rather than by the mere conclusions of 
witnesses.'^® Plaintiff’s mere statement or assump¬ 


tion that he ha^ been damacred tr» a certain amount 
without stating any facts on which the estimate is 
made is too uncertain.”" However, where dam¬ 
ages are such that no precise estimate thereof can 
be made, damages may be aivarded on probable and 
inferential proof as well as on direct and positive 
proof."So. substantial damages may sometimes 
be awarded in ton cases even though there is no 
evidence specifically directed to their amount."® 
In the case of injury to, or loss of, a right, the 
evidence must show the extent, character, and val¬ 
ue of the right.'^*^‘ There can be no recovery for 
j an element or item of damage which does not nec¬ 
essarily result from the act complained of, in the 
absence of proof of the loss or injury, and of the 
reasonableness, extent, or value of the element 
i or item as the case may be but the fact that an 


73. N.Y.—Reed v. State, 15 N.E. 735. 
108 N.Y, 407. 

17 C.J. P 1042 note 28. 

74. Cal.—Ross V. Sweaters, 7 P.2d 
334, 119 Cal.App. 716—Schoolcraft 

V. B. O. Kendall Co., 291 P. 659, 
108 Cal.App. 546—Moranda v. 
J^Iapes, 283 P. 115, 102 Cal.App. 
345. 

Ind.—Jackson v. American Sec. Co., 
12 N.E.2d 986, 104 Ind.App. 653. 
Iowa.—E. IST. Emery & Co. v. Ameri¬ 
can Refrigerator Transit Co., 189 
N.W. 824, 194 Iowa 926. 

La.—Scurto v. Le Blanc, 184 So. 
567, 191 La. 136—Dean v. Chicago, 
R. I. & P. Ry. Co., 89 So. 683, 149 
La. 529. 

Mo.—Carter v. Zollinger, App., 85 S. 

W. 2d 189. 

N.Y.—Wooldridge v. Shea, 175 N.Y.S. 

130, 186 App.Div. 705. 

Pa.—^Miller v. Zinn, 53 York Leg. 
Rec. 189. 

SvideiLce held sufficient 

(1) To show that plaintiff suffered 
substantial damages.—Aycock et al. 
V, Nashville, Chattanooga & St, 
Louis Ry. Co., 4 Tenn.App. 655. 

(2) To justify trial court’s finding 
that reasonable moneyed judgment 
would not be onerous to defendant, 
and not to require that judgment be 
limited to strict compensation.— 
Dyess v. Landry, 132 So. 242, 15 La. 
App. 403. 

(3) To sustain amount awarded in 
action by insurance agency for 
wrongful taking and sale of its rec¬ 
ords or expirations.—F. B, Miller 
Agency v. Home Ins. Co., 276 III. 
App. 418. 

(4) To show the damages sus¬ 
tained as a result of deposits of mud 
an^ slime under and about build¬ 
ing on which plaintiff was working. 
—Curtis V. Puget Sound Bridge & 
Dredging Co., 233 P. 936, 133 Wash. 
323. 


Evideuc© held tasufficient • 

(1) To allocate the value of tim- j 
ber among various parcels from | 
w'hich it -was taken.—Howard v. Car- ' 
michael, 35 S.W.2d 852, 237 Ky. 462. | 

(2) To establish damages in ai 

suit involving the establishment of I 
boundaries.—Price v. Moore, 105 S. j 
E. 302, 150 Ga. 713. 1 

(3) To warrant substantial dam¬ 
ages for picketing or interrupting a 
business. 

Mass.—Botkin v. Miller, 77 N.E. 49, 
190 Mass. 411. 

N.Y.—Paul V. Mancher, 7 N.Y.S.2d 
821, 169 Misc. 657, affirmed 6 N. 
Y.S.2d 379, 254 App.Div. 851. 
Wash.—St. Germain v. Bakery and 
Confectionery Workers’ Union, No. 
9, of Seattle, 166 P. 665, 97 Wash. 
282, L.R.A.1917P 824. 

(4) To establish damages for pub¬ 
lication of design submitted by 
plaintiffs in prize competition.—Hig¬ 
gins V. General Electric Co., 17 N. 
Y.S.2d 596, 258 App.Div. 606. 

(5) To sustain claim by owner of 
plantation for damages for defend¬ 
ants’ acts of violence which result¬ 
ed in driving away a tenant.—Sand¬ 
lin V. Coyle, 78 So. 261, 143 La. 121, 
L.R.A.1918D 389. 

Depreciation in value of stock 
Neither judicial notice of the de¬ 
pression nor defendant’s intimation 
that corporate stock depreciated in 
value can be a legal substitute for 
proof of actual damage suffered by 
reason of depreciation in the price 
or value of the stock,—Burnet v. 
Chapin, 274 IH.App. 186. 

75. Kan.—Kennedy v. Great Lakes 
Pipe Line Co., 86 P.2d 521, 149 
Kan. 48, 

N.J.—^Hewitt V. Johnson, 159 A. 148/ 
10 N.J.Misc. 312. 
limitation to amounts specified 
In assessing damages to land, 
jury was held not limited to specific 
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amount named by witnesses where 
there w’ere other facts and circum¬ 
stances bearing on issue.—Tiemann 

V. Loesch, Tex.Civ.App., 285 S.W. 
338. 

76. Utah.—Bingham Coal & Lum¬ 
ber Co. V. Board of Education of 
Jordan School Dist. of Salt Lake 
County. 211 P. 981, 61 Utah 149. 

77. Va.—Shenandoah Milling Co. v. 
Phosphate Products Corporation, 
171 S.E. 681, 161 Va, 642. 

17 C.J. p 1042 note 31. 

78. Pa.—McElroy v. Kilby, 83 Pa. 
Super. 47. 

Va.—Wood V. Pender-Doxey Grocery 
Co., 144 S.E, 635, 151 Va. 706— 
Anchor Co. v. Adams, 124 S.E. 438, 
139 Va. 388. 

17 C.J. p 761 note 89. 

79. Vt.—Capital Garage Co. v. Pow¬ 
ell. 127 A. 375, 98 Yt. 303. 

17 C.J. p 761 note 89. 

SO. Iowa.—Winn v. John. Hancock 
Mut. Life Ins. Co., 350 N.W. 459, 
216 Iowa 1249. 

Speculative value of right does 
not ordinarily furnish a basis for 
determining damages.—Martel v. 
Hall Oil Co., 253 P. 862, 36 Wyo. 166, 
52 A.L.R, 91, rehearing denied 255 
P. 3, 36 Wyo. 166, 52 A.L.R. 91. 

81. Tex.—^American Produce Co. v. 
Gonzales, Com.App., 1 S.W.2d 602, 
reversing, Civ.App., 294 S.W. 273. 
Dvideuce held required 

Evidence that traveling expenses 
were reasonable and that court costs 
paid were those charged and fixed by 
the court must be given.—Simpson v. 
Burnett. 252 S.W. 949, 299 Mo. 232. 
Dvideuce held sufficieut 

(1) To establish prima facie proof 
for recovery of amount expended in 
prosecuting action.—F. S. Royster 
Guano Co. v. W. E. Hedger Co., C.C. 
A,N.y„ 48 P.2d 86, certiorari denied 

W. E. Hedger Co. v. F. S. Royster 
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item of special damages is not proved will not pre¬ 
vent a rcxovery of nominal damages or of other 
special damages that are established by competent 
testimony.®- It has been held that where plaintiff 
seeks to recover the expense of an attempt to a\mid 
a loss it is prima facie sufficient for him ordinarily' 
to establish the fact of payment^^ 

The value of property lost or the extent of its 
depreciation by injury must be ascertained by a 
money standard from evidence,®^ and cannot be 
based on conjecture.^^ Proof of the value of prop¬ 


erty which has been damaged should be as specific 
as possible;®^ but absolute exactness is not re¬ 
quired,®^ and proof of value is sufficient if there 
is testimony, by persons having knowledge of such 
value, from which a jury might reasonably draw a 
conclusion as to such value,®® or if the evidence 
furnishes a basis for a reasonable approximation 
of the amount of damages.®® The sufficiency of evi¬ 
dence to establish the value of particular property, 
the extent of the damage thereto, or the amount 
awarded for such damage has been adjudicated.®o 


Guano Co., 51 S.Ct. 651. 283 U-S. S5S. 
75 jLEd. 1464. 

(2) To warrant recovery for at¬ 
torney's fees on account of defend¬ 
ant's bad faith and stubborn li- 
ti^Iousness.—Shell Petroleum Corpo¬ 
ration V. Jackson, 171 S.E. 171, 47 
Ga.App. 667. 

(3) To warrant amount allowed as 
consequential damages from fire.— 
El. L. Chester Co. v. Wisconsin Pow¬ 
er & Light Co., 247 N.W. 861, 211 
Wis. 158. 

(4) To establish reasonableness of 
traveling expenses.—Amber v. Davis, 
282 S.W. 459, 221 Mo.App. 448. 
Svidence held insnjGaciezit 

<1) To allow damages for loss of 
use of logging railroad during period 
following fire.—Silver Palls Timber 
Co. V. Eastern & Western Lumber 
Co., 40 P.2d 703, 149 Or. 126. 

(2) To recover for extra labor or 
loss of business in action for dam¬ 
age from escaping steam.—Gross v. 
Wright & Callender Bldg. Co., 2 P.2d 
857, 116 CaLApp. 480. 

(3) To show that dentists lost 
three days by reason of sandblast¬ 
ing, or that their usual earnings 
were as large as claimed.—Loesberg 
v. Fraad, 197 N.Y.S, 229, 119 Misc. 
447. 

<4> To authorize allowance for 
veterinarian’s services.—Judd v, H. 
S. Coe & Co., 169 A. 270, 117 Conn. 
510. 

Cost of repairs 

It has been held that failure to 
prove the reasonableness of the cost 
of repairs may be overlooked when 
the amount is small and the item 
concerns a matter within the com¬ 
mon knowledge of the jury.—^Vetter 
w Hein, 234 N.W. 712, 203 Wis. 499. 

Sa. Fla.—^Pain v. Cartwright, 182 
So. 302, 132 Fla. 855. 

83. Colo.—Hoehne Ditch Co. v. John 
Flood Ditch Co., 233 P. 167, 76 
Colo, 500. 

84. Tex-—National Cattle Loan Co. 
V. W"ard, 255 S.W. 160, 113 Tex. 
312—Hartford Fire Ins. Co. v. 
Galveston, H. & S, A. By. Co., Com, 
App., 239 S.W. 919. 


Nominal damages 

In the absence of evidence of the 
market value of property wrongful¬ 
ly disposed of, the owner cannot 
complain of an award of nominal 
damages only.—Kelley v. Hance, 142 
A, 683, 108 Conn. 185. 

Original cost 

Evidence of the original cost of 
an old building was held not essen¬ 
tial to a determination of its value 
at the time of destruction.—^Kennedy 
V. Treleaven, 175 P. 977, 103 Kan. 
651. 

Absence of market value 

(1) Held sufficiently shown.—Gal¬ 
veston, H. & S. A. By. Co. v. Harris, 
Tex.Civ.App., 216 S.W. 430. 

(2) Held not established.—^Allis- 
Chalmers Mfg. Co. v. Board, Tex. 
Civ.App., 118 S.W.2d 996. 

85. Tex.—Hartford Fire Ins. Co. v. 
Galveston, H. & S. A. By. Co., Com. 
App., 239 S.W. 919. 

86. Tex.—Port Worth & D. C. By. 
Co, V. Tomson, Civ.App., 250 S.W. 
747. 

87. Tex-—Port Worth & D. C. By. 
Co. V. Tomson, supra. 

88. Okl.—Carter Oil Co. v. Hollo¬ 
way, 267 P. 274, 130 Okl. 272. 

89. Tex.—Fort Worth & D. C. By. 
Co. V. Tomson, Civ.App., 250 S.W. 
747. 

90 . Evidence held sufficient 

(1) Bedspread.—^Monahan v. Scott 
Cleaning Co., Mo.App., 241 S.W. 956. 

(2) Boat.—Carr v. Stevens, D-C. 
Md., 295 F. 701. 

(3) Buildings. 

Ga.-—City of Macon v. Hawes, 108 S. 

E. 479, 27 Ga.App. 379. 

Ill.—Glickman v. Crane Co., 216 Hh 
App. 109. 

Ky.—Springfield Water & Electric 
Light Co. V. Campbell Bros., 292 
S.W. 829, 219 Ky. 290. 

La.—Hopkins v. Louisiana By. & 
Nav, Co., 92 So. 717, 152 La. 13. 
Minn.—Batcher v. City of Staples, 
139 N.W. 140, 120 Minn. 86. 

Mo.—Gibert v. Evens & Howard 
Fire Brick Co., 260 S.W. 790, 214 
Mo.App. 207, 

Or.—Olds V. Von der Hellen, 270 P. 
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497, 127 Or. 276, modifying 263 P. 
907, 127 Or. 276. 

Tex.—Taylor v. Gossett, Civ.App., 
269 S.W. 230. 

Va.—City of Bichmond v. Cheat- 
wood, 107 S.E. S30, ISO Va 76. 

(4) Bulls. 

Ky.—Louisville & N. R. Co. v. Callo¬ 
way, 280 S.W. 966, 213 Ky. 235. 
Tenn.—Union Traction Co. v. Ander¬ 
son, 242 S.W. 876, 146 Tenn. 476, 
25 A.L.R. 1496. 

(5) Crops. 

Ark.—Missouri Pac. B. Co. v. Nich¬ 
ols, 279 S.W. 354, 179 Ark. 1194. 
Cal.—Staub v. Muller, 60 P.2d 283, 
7 Cal.2d 221. 

Minn.—Batcher v. City of Staples, 
139 N.W. 140, 120 Minn. 86. 

Okl.—Carter Oil Co. v. Holloway, 267 
P. 274, 130 Okl. 272. 

17 C.J. p 760 note 87 [c], 

(6) Curtains and draperies,— 
French Dry-Cleaning Co. v. Clay, 130 
S.E. 372, 34 Ga.App. 547. 

(7) Dogs.—Missouri Pac. B. Co. v. 
Chase, 23 S.W.2d 256, 180 Ark. 857— 
Missouri Pac. B. Co. v. Edwards, 14 
S.W.2d 230, 178 Ark. 732, followed in 
Missouri Pac, R. Co. v. Murray, 14 
S.W.2d 232, 178 Ark. 1199. 

(8) Dress.—Stevens v. Yellow Cab 
Co., La.App., 142 So. 807. 

(9) Engine and threshing machine, 
—Thompson v. Union Traction Co., 
191 P. 278. 107 Kan- 238. 

(10) Fixtures.—B. L. Chester Co. 
V. Wisconsin Power & Light Co., 247 
N.W. 861, 211 Wis. 158. 

(11) Fruit and fruit trees. 

Cal.—Hill V. Morrison, 263 P. 573, 88 
Cal.App. 405. 

Ga.—Tallulah Falls By. Co. v. Strib- 
ling, 93 S.E. 161, 20 Ga.App. 353. 
17 C.J. p 760 note 87 [c]. 

(12) Furniture and household ef¬ 
fects. 

N.Y-—Siegel v. Spear & Co., 187 N.Y. 

S. 284, 195 App.Div. 845. 

Tex.—Black v. Nabarrette, Civ.App., 
281 S.W. 1087. 

(13) Mule.—Lumpkin v. Mankin, 

134 S.E. 603, 136 S.C. 506. . 

(14) Oil and gasoline. 

Tex.—Cisco & N. E. By. Co. v. Tex¬ 
as Pipe Line Co., Civ.App., 240 S» 
W. 990, error refused. 
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Permanent damages to land may not be recovered 
withotiL sliowing actual damages,^^ It has been 
held that proof that damage to real estate would 
continue for an indefinite time is sufheient to sup¬ 
port a judgment for permanent damage.^- To war¬ 
rant an assessment for permanent damages to land, 
the evidence must show with reasonable certainty 
the value of the land before and after the event 
ivhich gives rise to the action.^^ 

Uncertainty as to ammmi only, A more liberal 
rule should be applied in allowing a court or jury 
to determine the amount of damage where it clear¬ 
ly appears that a party has suffered damage, than 


f should be applied in determining whether there 
I was any damage at Where it is shown that 

j some damage has resulted from defendant's wrong- 
! fui act, uncertainty as to the exact amount is no 
reason for denying damages altogether,^^ at least 
where the damages are impossible of calculation 
by any fixed and certain rnle,^^ or where the evi¬ 
dence shows the damage approximately or fur¬ 
nishes a basis from which a reasonable calculation 
can be made^^ and the injured party has produced 
the best evidence available,®^ 

Cause of damage. Damages must be sufficiently 
_ proved as to their cause,and, as a general rule, 


Utali.—Jankele v, Texas Co., 54 F. 
2d 425, 88 Utah 325. 

(15) Rugs.—Hildebrand v. Erick¬ 
son, Mo.App., 242 S.W. 1014. 

(16) Stock in trade consisting of 
paper. 

Ua.—Rise V. Rex Shirt Co., App., 163 
So. 441. 

Wash.—Independent Commercial 

Printers v. Atkinson, 241 P. 2, 136 
Wash. 628. 

(17) Timber.—^Wood & Iverson v, 
Northwest Lumber Co., 252 P. 98, 
141 Wash, 534. affirming 244 P. 712, 
138 Wash. 203. 

(18) Other property. 

U.S.—Inland Power & Light Co. v. 
Grieger, C.C.A.Wash., 91 P.2d Sll, 
112 A.L,R. 1075. 

Ark.—^White Co. v, J. R Thompson 
Motor Express Co., 29 S.W.2d 674, 
181 Ark. 1147, 182 Ark. 71—E. C. 
Atkins & Co, v. Rolfe & Warren, 
273 S.W. 381, 168 Ark. 1167. . 
Cal.—Hutton v. Yolo Orchard Co., 
265 P. 933, 203 Cal. 724. 

Ga.—Coleman v. Nail, 174 S.E. 178. 
49 Ga.App. 51. 

Kan.—Hammon v. Midland Valley R- 
Co., 206 P. 330. Ill Kan. 58. 

Ky.—Springfield Water & Electric 
Light Co V. Campbell Bros., 292 
S.W. 829, 219 Ky. 290. 

La.—Hopkins v. Louisiana Ry. & 
Nav. Co.. 92 So. 717. 152 La. 

13—Davis V. Louisell Pine & Hard¬ 
wood Co., 3 La.App. 184, 

Mo.—^Frederick v. City of Joplin, 
App., 201 S.W. 1147. 

N.J.—Piccalo v. Carbonelli, 147 A. 

579, 7 N.J.Misc. 938. 

Tex.—Chicago, R. I. «& G. Ry. Co. v. 
Trinity Valley Produce Co., Civ. 
App., 269 S.W. 1109. 

Utah.—Angerman Co. v. Edgemon, 
290 P, 169, 76 Utah 394, 79 A.L.R. 
40. 

Va.—City of Richmond v. Cheatwood, 
107 S.E. 830, 130 Va. 76. 

17 C.J. p 758 notes SO [a], SI [aR 
p 760 note 87 Ic]. 

Xvidenee held msufficient 

(1) Buildings.—American CoalBri- 
<iuetting Co. v. Minneapolis, SL P. 


& S. S. M. Ry. Co., 170 N.W. 56S, 41 
N.D. 3S1. 

(2) Clothing. 

La.—Reil v. McNaspy, App., 177 So. 
393—^Elfer v, Hibernia Nat. Bank 
in New Orleans, App., 174 So, 2S7. 
Wis,—Phillips V. Saecker, 234 N.W. 
745, 204 Wis. 273. 

(3) Crops. 

Cal.—McGillivray v. Hampton, 179 
P. 733, 39 Cal.App. 726. 

La-—^MurfC v. Louisiana Highway 
Commission, App., 146 So. 328, re¬ 
hearing denied 14S So. 767. 

Tex.—Gross v. Shell Pipe Line Cor¬ 
poration, Civ.App., 48 S.W.2d 377— 
International-Great Northern R. 
Co. V. Reagan, Civ.App,, 36 S.W. 
2d 564, affirmed 49 S.W.2d 414, 121 
S.W,2d 233—Lufkin, H. & G. Ry. 
Co. V. Bennett, Civ.App., 291 S. 
W. 270—Gulf, C. & S. F. Ry. Co. v. 
Price, Civ. App., 219 S.W. 518— 
San Jacinto Rice Co. v. Ulrich, Civ. 
App., 214 S.W. 777. 

Wyo.—Hatch Bros. Co. v. Black, 165 
P. 518, 25 Wyo. 109. 

17 C.J. p 759 note 86 [bj (8). 

(4) Furniture.—Madison Lumber 
Co. V, Alson, 138 So. 469, 18 La.App. 
638. 

(5) Hogs.—Tracy v. Liberty Oil 
Co., 226 NW. 178, 208 Iowa 882. 

(6) Horse and wagon.—Di Ber¬ 
nardo V. Connecticut Co., 124 A, 231, 
100 Conn. 612. 

(7) Milk.—Dunnington v. Sable, 
La.App., 148 So. 724. 

(8) Picture frames.—Kern v, 
Strauss, 169 N.Y.S. 460. 

(9) Piling-—Swain v. Mehl, 200 
Ill.App. 496. 

(10) Tools.—Cuyahoga Stamping 
& Machine Co. v, U. S., 59 Ct.Cl. 
563. 

(11) Other property. 

Conn.—Devlnne Hallenbeck Co. v. 
Autotyre Co., 154 A. 170, 113 Conn. 

97. 

Iowa.—International Harvester Co. 
of America v. Chicago, M. & St. 
F. Ry. Co., 172 N.W. 471, 186 Iowa 
- 86 . . 


Ky. —Chesapeake & O. Ry. Co. v. 
Friend, 13 S.W.2d 1021, 227 Ky, 
676. 

Tenn.—Johnston v. Cincinnati. N- O. 
& T. P. Ry. Co., 240 S.IV. 429, 146 
Term. 135—Jones v. Tennessee 
Central Ry. Co., 8 Tenn.App. 183. 

17 C.J. p 758 note 80 [b], p 759 note 
S6 Ib], [dl. 

91. Mo.—Carpenter v. City of Ver¬ 
sailles, App., 65 S.W.2d 957. 

92. Kan.—Berry v. Shell Petroleum 
Co., 33 P.2d 953, 140 Kan. 94, re¬ 
hearing denied 40 P.2d 359, 141 
Kan. 6, 

93. Neb.—Meister v. Krotter, 26 T 
N.W. 161, 131 Neb. 35. 

94. Wash.—Larson v. Union Invest¬ 
ment & Loan Co., 10 P.2d 557, 
168 Wash, 5. 

95. Ill.—Leonard v. Pearce, 271 Ill. 
App. 428. 

N.Y.—Brady v. Brlanger, 177 N.T.S. 
301, 188 App.Div. 72S. 

Va.—Bridgewater Plow Corporation 
V. Ashby, 166 S.E. 472, 159 Va. 
439—Chesapeake & Potomac Tele¬ 
phone Co. of Virginia v. Carless, 
102 S,E. 669, 127 Va. 5. 

96. ’ N.J.—lannuzzi v. Bishop, 151 A. 
477, 8 N.J.Misc. 607. 

97. U.S.—Falstaff Brewing Corpo¬ 
ration V. Iowa Fruit & Produce 
Co., C.C.A.Neb.. 112 F.2d 101. 

N.Y.—Wooldridge v. Shea, 175 N.Y. 
S. 130, 186 App.Div. 705. 

Pa.—McAllister v. Pennsylvania R. 
Co., 1S7 A. 415, 324 Pa. 65. affirm¬ 
ing 183 A. 738, 121 Pa.Super. 

131—Commonwealth Trust Co. of 
Pittsburgh v. Hachmeister Lind 
Co., 181 A. 787, 320 Pa. 233~Os- 
terling v. Frick, 131 A. 250, 284 
Pa. 397. 

98. U.S.—Shannon v. Shaffer Oil & 
Refining Co.. C.C.A.OkL, 51 F-2d 
878, 78 AL.R. 851. 

99. La.—Long v. White, App., 146 
So. 368, affirmed 149 So. 133. 

“The measure of proof necessary 

to enable a court to fix the amount 

of damage must be considered with 

respect to the cause from which 

they proceed.’,’—^Nelson v, Consoli- 
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such cause must be shown with reasonable cer¬ 
tainty.^ Damages which are clearly attributable 
to causes other than defendant’s act cannot, of 
course, be allowed,- nor can damages be allowed 
where resort must be had to speculation or con¬ 
jecture to determine whether they proximately^ 
resulted^ from the wrongful act complained of or 
from some other cause. Where plaintiff claims 
that damage to a structure is attributable to vibra¬ 
tions or other external forces disconnected with 
the structure itself, the testimony of persons skilled 
in the building of houses or other works is vital to 
the presentation of a prima facie case.^ 

Mitigation or reduction. A party seeking to in¬ 
voke the rule as to the necessity of an injured par¬ 
ty mitigating his damages must present facts call¬ 
ing for application of the rule® and must offer suf¬ 


ficient data to permit a reasonable estimate as to 
how much the damages could have been mitigated.^ 
A carrier sued for conversion of goods, and claim¬ 
ing a reduction in damages by reason of deteriora¬ 
tion of the goods, must establish clearly and con¬ 
vincingly that the goods had deteriorated.^ 

(2) Degree of Proof Required 

Damages should be proved with ali the certainty the 
case permits. Absolute certainty is not required and 
reasonable certainty is ordinarily sufficient; but an award 
cannot be based on conjecture. 

Damages cannot be allowed where not support¬ 
ed by the required degree of proof,^ nor can a 
substantial recovery be based on anything except 
evidence which justifies an inference that the 
damages awarded are just and reasonableDam¬ 
ages must be proved with all the certainty the case 


dated Sand & Stone Co., 283 N.W. 
164, 1<7, 66 S.D. 357. 

Property lost or destroyed in acci¬ 
dent 

(1) Plaintiff suing for loss of 
purse and jewelry in automobile ac¬ 
cident was held required to estab¬ 
lish to a certainty that such loss oc¬ 
curred by virtue of the accident.— 
Mansur v. Abraham, La.App., 164 So. 
418, affirming 159 So. 146, followed 
in 159 So. 154, conforming to cer¬ 
tified question 164 So. 421, 183 La. 
633, and follo'wed in Merey v. Abra¬ 
ham, App., 164 So. 420. 

(2) Notwithstanding plaintiff’s ig¬ 
norance as to whether certain mer¬ 
chandise contained in his car at the 
time of an accident was lost or de¬ 
stroyed, defendant could not avoid 
liability for such merchandise where 
the fair inference from the testi¬ 
mony is that such ignorance was 
due to the fact that plaintiff was 
rendered unconscious in the acci¬ 
dent.—Gorman v. Elizabeth-Union- 
Irvington Line^ 147 A. 402, 105 N.J. 
Law 602. 

1. Ky.—Wigginton’s Adm’r v. 
Louisville Ry. Co., 75 S.W.2d 1046, 
256 Ky. 287—Fordson Coal Co. v. 
Whitt, 69 S.W.2d 992, 253 Ky. 484— 
Stacy V. Williams, 69 S.W.2d 697, 
253 Ky. 353—Jefferson County v. 
Pohlman, 49 S-W.2d 344, 243 Ky. 
556. 

PvidexLce held sufficient 
U.S.—Missouri Dist. Telegraph Co. 
V. Morris & Co., Mo., 243 F. 481, 156 
C.C.A. 179, certiorari denied 38 S. 
Ct. 11, 245 tf.S. 651, 62 L.Ed. 531. 
OkL—Comstock & Smedley v. Brown, 
241 P. 742, 115 Okl. 81. 

17 C.J. p 755 note 63 [c] (7). 

2. R.I,—Andrews v. Penna Charcoal 
Co., 179 A. 696, 55 R.I. 215. 
Demolitloa of huUdiag held not re¬ 
sult of fire caused by defendant.— 
Prescott v. Central Contracting Co., 
Ill So. 269, 162 La. 885. 


3. Ky.—Fordson Coal Co. v. Whitt, 
69 S.W.2d 992, 253 Ky. 484—Ken¬ 
tucky Glycerine Co. v. Woodruff 
Development Co., 25 S.W.2d 736, 
233 Ky. 325. 

4. Ill.—Johnston v. City -of Galva, 
147 N.E. 453, 316 Ill. 598, 38 A. 
L.R. 1384, reversing 232 Ill.App. 
632. 

5. La.—Hearsey v. City of New Or¬ 
leans, App., 192 So. 148. 

6. Mo.—Scott V. Tanner, App., 208 
S.W. 264. 

Evidence held sufficient 

(1) To show, in an action to re¬ 
cover damages to goods from the 
breaking of water pipe in automatic 
sprinkler system, that it was the 
duty of night watchman of assignor 
of plaintiff to turn,off water when a 
pipe was broken.—Maryland Casual¬ 
ty Co. V. Automatic Fire Protection 
Co., 255 S.W. 548, 200 Ky. 750.’ 

(2) To sustain finding that owner 
did not use reasonable efforts to 
minimize damages resulting from 
contractor's breach.—Firestone Tire 
& Rubber Co. v. Riverside Bridge Co., 
Ohio, 247 F. 625, 160 C.C.A. 35. 

(3) To establish that owner of 
boat could have avoided or reduced 
loss. 

Ill.—See Reger v. Behan, 20-9 Ill.App. 
444. 

Tex.—Prince Line, Limited, of New¬ 
castle, England v. Steger, Civ.App., 
210 S.W. 223, error refused. 

(4) To show that water user did 
all that was reasonable to minimize 
damages resulting from breach of 
contract to furnish him with water. 
—Coulter V. Sausalito Bay Water 
Co., 10 P.2d 780, 122 Cal.App. 480. 

(5) To establish that filling sta¬ 
tion proprietor exercised reasonable 
care to minimize damages resulting 
from break in gasoline line.—Jan- 

816 ' 


kele V. Texas Co., 54 P.2d 425, 88 
Utah 325. 

(6) To sustain finding that plain¬ 
tiff could not have leased photo 
plays refused by defendant.—Vita- 
graph, Inc., V. Liberty Theatres Co. 
of California, 242 P. 709, 197 Cal. 
694. 

Evidence held Insuffleieut 

(1) In an action for breach of con¬ 
tract to drill an oil well, to show to 
what extent the damages would have 
been diminished by driller securing 
other work.—Osage Oil & Refining 
Co. V. Lee Farm Oil Co., Tex.Civ. 
App., 230 S.W. 518, error refused. 

(2) To sustain defendant's bur¬ 
den of proving facts in mitigation of 
damages for breach of contract for 
rental of photo plays.—^Vitagraph, 
Inc., V. Liberty Theatres Co. of Cali¬ 
fornia, 242 P. 709, 197 Cal. 694. 

(3) In an action by an agent un¬ 
der a contract to sell machines, to 
establish in mitigation of daniages 
profits made by plaintiff on sales of 
machines purchased by him from an¬ 
other firm.—Erskine v. Marchant, 
174 P. 74, 37 CaLApp. 590. 

(4) To show failure to minimize 
damages resulting from flood. 
Iowa,—Pleak v. Chicago, R. I. & P. 

Ry. Co., 183 N.W. 402, 191 Iowa 
1018. 

Ky,—Louisville & N. R. Co. v. Wood, 
248 S.W. 871, 198 Ky. 349. 

7. Ga.—Branon v. Ellbee Pictures 
Corporation, 155 S.E. 923, 42 Ga. 
App. 293. 

8 . La. — Orange Nat. Bank v. South¬ 
ern Pac. Co., 110 So. 329, 162 La. 
223, 52 A.L.R..1167. 

9. R.I.—^Andrews v. Penna Charcoal 
Co., 179 A. 696, 55 R.I. 215. 

10. Arlz.—Spain v. Griflith, 25 P.2d 
551, 42 Ariz. 304. 
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pcrniits^^ and cannot be left to conjecture, | an’xmnt of loss %vith absolute or mathematical cer- 

or speculation.^- As a general rule, the evidence ■ tainty is not required,^*" and it dfies not maUer 
should he such as to enable the court or jury to ; that the deterniinatioii of c1amag:cs depends to 
determine the injury and the amount of damag:es 5 some extent on the consideration of contingent 
with reasonable certainty or acciirac}’and. it is , events.t^ Sc\ it has been held siifficiciii if a rca- 
sufficient if they are so established.^*^ Profif of the * sonahle basis of computation is affordcd,^^ even 


11. Conn.—Yantz v. Dyer, ISl A. 
717, 120 Conn. 600—Bartolotta v. 
Calvo, 152 A. 306, 112 Conn. 3^5. 
Mo.—McCaughan v. John Hill Const. 
Co., App., 222 S.W. 317. 


I ler V. Harri.'slmrt? Rys. Co., S5 Pa 
j Super. 4S,3. 

1 Tex.—Reilly v Birmingham. Civ, 
I App., 53 S-\V.2d S2r>, error dis- 

I missed—Thomas v. Basden Car- 


Tampa Elec 
Fla. 79. 

trie Co., S9 

So. 352. 

82 

14- Miss .—i 
So. 70 . 12r 

Studdard v. 
t Miss, 246. 

Carter, 

82 


Beconveutional demand 

Proof of damages must be as di¬ 
rect and positive in a reconvention- 
al demand as in a direct suit.—Ma¬ 
son V. Ruffin, 130 So. 843, 15 La.App. 
375. 

12. U.S.—Sioux Tribe of Indians v. 

U. S., 84 Ct.Cl. 1$, certiorari de¬ 
nied 58 S.Ct. 139. 302 U.S. 740, 82 
L.Ed. 572. 

Ala.—Seals Piano & Organ Co. v. 

Bell, 84 So. 779. 17 Ala.App. 331. 
Ky.—Western Union Telegraph Co. 

V. Ramsey, 88 S.W.2d 675, 261 Ky. 

657, 103 A.L.R. 541~Howard v. 

Carmichael, 35 S.W.2d 852, 237 Ky. 
462. 

La.—State v. Bell, 96 So, 669, 153 La. 

823—Cole V. Murray, 7 La.App. 4. 
Minn.—Olson v, Naymark, 225 N.W. 
275, 177 Minn. 383—Miller v. Reit¬ 
er, 192 N.W. 740, 155 Minn. 110. 
Pa,—Friese v. Friese, 9 A.2d 404, 336 
Pa. 248—In re Friese’s Estate, 9 A. 
2d 401, 336 Pa. 241. 

R.L—^Andrews v. Penna Charcoal Co., 
179 A. 696, 55 R.I. 215. 

Utah.—Bingham Coal & Lumber Co. 
V. Board of Education of Jordan 
School Dist of Salt Lake County, 
211 P. 981, 61 Utah 149. 

17 C.J. p 758 note 80. 

13. U.S.—Mission Marble W'orks v. 
Robinson Tile & Marble Co., C.C.A. 
Wash., 20 F.2d 14—Bradley v. U. 
S., 66 Ct.Cl. 551. 

Conn.—Braithwaite v. Lee, 2 A.2d 
380, 125 Conn. 10. 

Ga.—Brenard Mfg. Co. v. Winn- 
Wilkes Drug Co., 120 S.E. 446, 31 
Ga.App. 200. 

Ky.—Western Union Telegraph Co. 
V. Ramsey, S8 S.W.2d 675, 261 

Ky. 657, 103 A.L.R. 541—Wigging- 
ton’s Adm’r V. Louisville Ry. Co., 
75 S.W.2d 1046, 256 Ky. 287— 
Fordson Coal Co. v. Whitt, 69 S.W. 
2d 992. 253 Ky. 484—Stacy v. Wil¬ 
liams, 69 S.W-2d 697, 253 Ky. 353. 
La,—Ragas v. Douglas, 72 So. 242, 
139 La. 773. 

Me.—Hincks Coal Co. v. Milan, 193 
A. 243, 135 Me. 203. 

N.Y.—Brooklyn El, R. Co. v. Brook¬ 
lyn, B. & W. E. R. Co., 48 N.Y.S. 
665, 23 App^Div, 29. 

Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Hachmeister Lind 
Co.. 181 A. 787, 320 Pa, 233—Vog- 


rell, Civ.App., 4 S,W.2d 336, 

Wash,—Larson v. Union Investment 
&. Loan Co., 10 P.2d 557, 168 Wa.«h. ' 
5. I 

Other statements as to degree of | 
proof required ; 

(1) Preponderance of the evidence. ; 
—Trice v. Bridgewater, Tex.Civ. ' 
App,, 51 S.W.2d 797, modified on oth¬ 
er grounds 81 S.AV,2d 63, 125 Tex. 
75, 100 A.L.R. 1014. 

<2) Substantial evidence. 

Iowa.—K. O. Lee & Son Co, v. Sund- 
berg, 291 N.W. 146. 227 Iowa 1375.1 
Utah.—Bingham Coal & Lumber Co. 
V. Board of Education of Jordan 
School Dist. of Salt Lake County, 
211 P. 981, 61 Utah 149. 

(3) Legal certainty.—State v. Bell, 
96 So. 669, 153 La. 823—Alengi v. 
Hartford Accident & Indemnity Co., 
App., 167 So. 130, conforming to 165 
So. 8, 183 La. 847, annulling, App.,: 
162 So. 218—Mason v. Ruffin, 130 So. ! 
843, 15 La.App. 375. 

(4) Fair degree of certainty.— 
Schoenberger v. James, 158 A. 638, 
104 Pa.Super. 177, 

(5) Best approximation to certain- 


Mo.—Dick V. Puritan Pharmaceuti- 
cai Co., App., 46 S.W.2d 941. 

Tex.—Community Public Service Co. 
V. Gray. Civ.App., 107 S.W.2d 495 
—William.s v. Gardner, Civ.App., 
215 S.W. 981. 

15. U.S,—Eastman Kodak Co. v. 
Southern F’hoto Material Co., C.C. 
A., 295 F. 98, certiorari denied 

Eastman Kodak Co. of New York 
V. Southern Photo Materials Co., 
44 S.Ct, 453, 264 U.S. 597, 68 L.Ed. 
868, and affirmed 47 S.Ct. 400, 273 
U.S. 359, 71 L.Ed. 684—Sioux Tribe 
of Indians v. U. S., 84 Ct.Cl. 16, 
certiorari denied 58 S.Ct. 139, 302 
^ U.S. 740, 82 L.Ed. 572. 

I Me.—Hincks Coal Co. v. Milan, 193 
I A. 243, 135 Me. 203. 

Mass.—Babikian v. Brown, 199 N.E. 
900, 293 Mass. 195. 

Minn.—Olson v. Naymark, 225 N.W. 
275, 177 Mmn. 383. 

Miss.—Studdard v. Carter, S2 So. 70, 
120 Miss. 246. 

Tex.—Williams v. Gardner, Civ.App., 
215 S.W. 981. 

j 16. Mass.—Babikian v. Brown, 199 
N.E. 900, 293 Mass. 195. 


ty.—Yantz v. Dyer, 181 A. 717, 120 
Conn. 600—Bartolotta v. Calvo, 152 
A, 306, 112 Conn. 385. 

(6) Fair proof.—Miller v. Reiter, 

192 N.W. 740, 155 Minn. 110. 

(7) “Damages, like anything else, 
must be sufficiently proven for the 
court to determine their cause, na¬ 
ture, and reasonableness.”—Long v. 
White, La.App., 146 So. 368, 370, af¬ 
firmed 149 So. 133. 

(8) The evidence must fix the ac¬ 
tual loss wuth reasonable precision 
through . witnesses with knowledge 
of the facts-—Frances v. Mononga- 
heia Ry, Co., 92 Pa.Super, 129—Crow¬ 
ley V. Snellenburg, 89 Pa.Super. 263 
—Vogler V. Harrisburg Rys. Co., 85 
Pa.Super. 483. 

(9) The evidence must be of such 
a nature as to produce a reasonable 
belief of the facts essential to the 
verdict, and the verdict should ac¬ 
cord with the manifest weight of 
the evidence and the justice of the 
case.—Seaboard Air Line Ry. v. 
Minor, 90 So. 611, 82 Fla, 492— 
Smith, Richardson & Conroy v. 


17. U.S.—Columbia Casualty Co. v. 
Tibma, C.C.A.Ind., 63 F.2d 538, cer¬ 
tiorari denied 54 S.Ct. 51, 290 U. 
S. 633, 78 L.Ed. 551—Eastman 

Kodak Co. v. Southern Photo Ma¬ 
terial Co., C.C.A.Ga., 295 P. 98, 
certiorari denied Eastman Kodak 
Co. of New York v. Southern Pho¬ 
to Materials Co., 44 S.Ct. 453, 264 
U.S. 597, 68 L.Ed. 868, and affirmed 
47 S.Ct. 400, 273 U.S. 359, 71 L.Ed. 
6S4. 

III.—P. B. Miller Agency v. Home 
Ins. Co., 276 Ill.App. 418. 

Mont.—Brown v. Homestake Explo¬ 
ration Corporation^ 39 P.2d 168, 98 
Mont. 305. 

Buie explain.ed 

The rule that damages may not 
be recovered unless evidence shows 
a reasonable basis for amount al¬ 
lowed, means no more than that 
proof must be introduced in a 
quantum sufficient to support a 
judgment, bearing in mind 'the na¬ 
ture of the case and the degree of 
proof of which the case is suscepti¬ 
ble.—Hamilton v. King County, 79 
P.2d 697, 195 Wash. 84. 
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though the result may be only approximate,or 
to adduce evidence which is the best the case is 
susceptible of under the circumstances and which 
will permit a reasonably close estimate of the 
loss.^^ Where damages are susceptible of defi¬ 
nite or precise proof, or of estimation by those 
having knowledge,-® or are capable of proof with 
certainty,21 such proof must be adduced. 

(3) Exemplary or Punitive Damages 

To warrant exemplary damages the evidence must 
show the aggravating circumstances justifying such dam¬ 
ages; but an award of such damages may be based either 
on direct evidence of wrongful intent or on proper in¬ 
ferences from other evidence. 

Ordinarily, to authorize punitive or exemplary 
damages the evidence must show willful miscon¬ 
duct, malice, fraud, wantonness, or oppression, at 
least where the wrongful intent or malice is not 
inherent in the act and manifest therefrom.22 
While it has been held that the willful or wanton 
conduct must affirmatively appear in the evidence 
and cannot be presumed,23 malice as a basis for ex¬ 
emplary damages may be proved directly or indi¬ 
rectly,2^ that is, by direct evidence of evil motive 
and intent, or by legitimate inferences from other 


evidence and there need not be positive proof 
of malice or oppression if the transaction, or the 
facts shown in connection therewith, fairly imply 
its existence.2® Thus, punitive damages may be 
based on evidence showing continuation of a course 
of conduct knowm to be unlawful and to cause in- 
jury.2'^ The amount of exemplary or punitive 
damages may be determined from the character 
and attendant circumstances of the acts themselves, 
without evidence of an estimate of the amount 
thereof, or data on which the amount should be 
reckoned.2S Exemplary damages may be recovered 
without proof of defendant’s wealth,29 but where 
plaintiff seeks to have defendant’s wealth consid¬ 
ered as an element of damage, it is incumbent on 
him to show defendant’s actual means.^o A pre¬ 
ponderance of evidence, or proof to the reasonable 
satisfaction of the jury, is all that is necessary to 
establish circumstances justifying an award of ex¬ 
emplary damages.2^ It is not necessary that they 
be established beyond reasonable doubt.32 Malice 
cannot be inferred from the mere doing of an un¬ 
lawful act;23 and proof of the wrongful act of one 
codefendant will not justify recovery of exemplary 
damages against other codefendants where the 
evidence fails to show that the others participated 


la U.S.—Shannon v. Shaffer Oil & 
Refining: Co., C.C.A.Okl., 51 F,2d 
878. 78 A.L.R. 851—Rynveld v. 

Dupuis, C.C.A.PIa., 39 F.2d 399. 
Pa.—^Weinglass v. Gibson, 155 A. 
439, 304 Pa. 203. 

19. Mont.—Brown r. Homestake Ex¬ 
ploration Corporation, 39 P.2d 16S, 
98 Mont. 305. 

Tex.—Powell Salt Water Co. v. Big:- 
ham, Civ.App., 69 S.W.2d 788. 

20. III.—See Hinton v, Muhlman, 201 
I11.APP. 177. 

Mich.—Liquidating Holding Corpora¬ 
tion V- Mortgage & Contract Co., 
243 N.W. 30, 258 Mich. 476—Dolo¬ 
mite Limestone Products Co. v- 
Kennedy-Van Saun Mfg. & En¬ 
gineering Corporation, 217 N.W. 26, 
241 Mich. 279. 

21. U.S.—Wyant v. U, S„ 4$ Ct.CL 
205. 

Mich.—Meyers r. McQueen, 48 N.W. 
553, 85 Mich. 156. 

22- Pla.—^Russ V. State, 191 So. 296. 
Ga.—Investment Securities Corpora¬ 
tion V. Cole, 199 S.E. 126, 186 Ga. 
809, affirming 194 S.E. 411, 57 Ga. 
App. 97—Southern Ry. Co, v. 
O^Bryan, 45 S.E. lOOO, 119 Ga. 
147. 

jsr.J.—Druskin v. T. A. Qillespie Co., 
164 A. 897, 11 N.J.Misc. 42. 

17 C.X p 984 note 92. 

Evidence held sufficient 

(1) To warrant award of exempla¬ 
ry or punitive damages- i 


U.S.—Cherry-Burrell Co. v. Thatch¬ 
er, C.C.A.Mont., 107 P.2d 65. 

Ala.—Barrett v. McFerren, 165 So. 
226, 231 Ala. 382. 

Miss-—Ellis v. S. Pellegrini, Inc., 141 
So. 273, 163 Miss. 385. 

K.y.—Haucke v. Beckman, 115 A. 

653, 96 N.J.Law 409. 

Okl,—Spencer v. Arnold, 4 P.2d 55, 
152 Okl. 189—Federal Nat. Bank v. 
McDonald, 263 P. 105, 129 Okl. 
75. 

17 C.J. p 1042 note 32 [aj. 

(2) To warrant implied finding 
that defendant’s act w’as not wan¬ 
ton or so reckless as to evince ma¬ 
lice.—^McConnell v. Quinn, 236 P. 200, 
71 Cal.App. 671. 

Xlvidence held insufficient to war¬ 
rant exemplary damages. 

N.C.—^Waters v. Greenleaf-Johnson 
Lumber Co., 20 S.E. 718, 115 N.C. 
648. 

Tex.—Coleman v. Moore, Civ.App., 69 
S.W.2d 552. 

17 C.X p 1042 note 32 [b]. 

23;. Pa.—Cervi v. Mori, 186 A. 261, 
122 Pa,Super. 355. 

24:- Mont.—^Ramsbacher v. Hohman, 
261 P. 273, 80 Mont. 480—^Klind v. 
Valley County Bank, 222 P. 439, 69 
Mont. 386. 

25. Mont.—Edquest v. Tripp & 
Dragstedt Co., 19 P.2d 637, 93 

Mont. 446—^Ramsbacher v. Hoh¬ 
man, 261 P. 273, 80 Mont. 480—^ 
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Klind v. Valley County Bank, 222 
P. 439, 69 Mont. 386. 

17 C.J. p 984 note 92, 

26. N.X—Magee v. Holland, 27 N. 
J.Law 86, 72 Am.D. 341. 

Tenn.—Louisville, etc., R. Co. v. Gui- 
nan, 11 Lea 98, 47 Am.R. 279. 

27. Mont.—Cashin v. Northern Pac. 

Ry. Co., 28 P.2d 862, 96 Mont. 

92. 

28. Ala.—^Mobile Furniture Commn. 
Co. V, Little, 19 So. 443, 108 Ala. 
399. 

Ky.—Louisville, etc., R. Co. v. 
Donaldson, 43 S.W. 439, 19 Ky.L. 
1384. 

17 C.J. p 1042 note 32. 

29. Mont.—Edquest v. Tripp & 

Dragstedt Co., 19 P.2d 637, 93 

Mont. 446, 

SO. Vt.—Woodhouse v, Woodhouse, 
130 A. 758, 99 Vt. 91. 

31. Ala.—Eutaw Ice, Water & Pow¬ 
er Co. V- McGee, 81 So. 144, 16 
Ala.App. 652. 

17 C.J. p 1042 note 33. 

32. Ala.—Eutaw Ice, Water & Pow¬ 
er Co. V. McGee, 81 So. 144, 16 
Ala.App. 652. 

Cal.—St. Ores v. McGlashen, 15 P. 
452, 74 Cal. 148. 

33. Miss.—Williams v. Newberry, 
32 Miss. 256. 

N.D.—Selland v. Nelson, 132 N.W. 
■ 220, 22 N.D. 14. 
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in or ratified such To recover double or 

treble damages under a statute providing therefor, 
the proof should indicate that the verdict was nec¬ 
essarily founded on a violation of such statute 
and it has been held that such a statute should not 
be enforced except on a clear showing.^^ 

(4) Loss of Profits 

The evidence should establish loss of profits with 
reasonable certainty, and an award for such loss cannot 
be based on conjecture. Evidence of prior profits may 
afford a sufficient basis. 

Loss of profits must be established by data from 


which the extent of the loss can be ascertained.*^" 
While some courts have been said to be strict in 
their evaluation of the sufficiency of evidence war¬ 
ranting a recovery of damages for loss of profits,®^ 
it has been held that in establishing loss of profits, 

1 no greater degree of certainty of proof is required 
I than for any other fact essential to be established 
, in a civil action.To recover loss of profits by 
; reason of breach of contract or tortious interfer- 
i ence with business, it is generall3" held necessary, 

I and sufficient, for the evidence to establish the 
I fact, amount, and cause of such loss with reason¬ 
able certainty or accuracy,^It has also been held 


34. Or.—Johnson v. Oreg-on Steve¬ 
doring: Co., 270 P. 772, 128 Or. 
121 . 

35. Conn.—Tillinghast v, Leppert, I 

105 A. 615, 93 Conn, 247. j 

36. Tenn.—Lichter v. Fulcher, 125 
S.W.2d 501, 22 Tenn.App. 670. 

37. Idaho.—Molyneux v. Twin Palls 
Canal Co., 35 P.2d 651, 54 Idaho 
619, 94 A.L.R. 1264. 

Kan.—McGrew v. Ide Estate Co., j 
187 P. 887, 106 Kan. 348. | 

Or.—Johnson v. Homestead-Iron | 
Dyke Mines Co., 193 P. 1036, 98 i 
Or. 318. I 

Evidence held snifficient to justify 
recovery for loss of profits: 

(1) For breach of partnership 
farming: contract.—Twyman v. Roell, 
166 So. 215, 123 Fla, 2, 

(2) For refusal of lessor to give 
possession of farm.—Colorado Nat. 
Bank v. Ashcraft, 263 P. 23, 83 
Colo. 136. 

(3) For failure to construct gaso¬ 
line purifying system.—Gasoline 
Products Co. V- Champlin Refining 
Co., C.C,A.Me., 39 F,2d 521, certiorari 
granted 51 S.Ct. 76. 282 U-S. 824, 
75 Li.Ed. 735, reversed on other 
grounds 51 S.Ct. 513, 283 U.S. 494, 
75 L.Ed. 1188. 

(4) For preventing completion of 
construction contracts. 

Minn,—^Johnson v. Wright, 220 N. 

W. 946, 175 Minn. 236. 

K.M.—^Villareal v. Billings, 294 P, 
1111, 35 N.M. 267. 

Va.—Agostini v. Consolvo, 153 S.E, 
676, 158 Va. 203. 

Wash.—Wright v. J. F. Duthie & 
Co., 204 P. 191, 118 Wash. 564. 

(5) For cancellation of an exclu¬ 
sive sales agency contract.—Macan 
V. Scandinavia^ Belting Co., 107 A. 
750, 264 Pa. 384, 5 A.L.R. 1502. 

(6) For manufacturer’s failure to 
deliver batteries required by dis¬ 
tributing company.—Southwest Bat¬ 
tery Corporation v. Owen, Civ.App,, 
97 S.W.2d 306, affirmed 115 S.W.2d 
1097, 131 Tex- 423. 

(7) From contracts to clear and 
deaden timber land.—Hillin v. La 


Fayette Land & Farming Co., Mo. 
App., 296 S.W. 243. 

(8) Prom contract to provide laun¬ 
dry service.—Carrier v. Piggly Wig¬ 
gly of San Francisco, 53 P.2d 400, ll 
CaLApp.2d 180. 

(9) To store owner from seepage 
of water.—Bittker v. Groves, 2SS N, 
W. 327, 291 Mich. 40. 

(10) In action by advertisers 
against radio broadcasting station 
for breach of contract.—Pearce v. 
Puget Sound Broadcasting Co., 16 P. 
2d S43, 170 Wash. 472. 

(11) In other cases.—George W. 
Condon Co. v. Loup River Public 
Power List, 281 N.W. 31, 136 Neb. 
284. 

Evidence held insufficient to war¬ 
rant recovery for loss of profits: 

(1) For breach of contract to drill 
an oil well.—Osage Oil,& Refining 
Co, V, Lee Farm Oil Co., Tex.Civ. 
App., 230 S.W. 518, error refused. 

(2) For breach of contract to 

make loan.—National Bank of Cle¬ 
burne V. M. M. Pittman Roller Mill, 
Tex.Com.App., 265 S.'W. 1024, 36 

A.L.R. 1405, reversing, Civ.App., 252 
S.W. 1096. 

(3) For breach of construction 
contracts. 

XJ.S.—^White River Levee Dist. v. 
McWilliams Dredging Co.» C.C.A. 
Ark,, 40 P.2d 873. certiorari denied 
51 S.Ct. 35. 282 U.S. 862, 75 L,Ed. 
762. 

Kan.—McGrew v. Ide Estate Inv. 

Co., 187 P. 887, 106 Kan. 348. 
N.Y.—Shapiro v. Mollat, 168 N.Y.S. 
723. 

(4) For failure to repair automo¬ 
bile within time agreed.—^Adams v. 
Hardin Motor Co., 98 S.E. 381, 111 
S.C. 493. 

(5) For failure to turn certain slag 
over to plaintiffs.—Davis v. Carnegie 
Steel Co,. C.C.A.Ohio, 244 F. 93L 157 
C.C.A. 281. 

(6) For failure of theater owner 
to furnish theater for display of 
moving pictures,—^K. & R. Film Co. 
V. Brady. 172 N.Y.S. 268. 104 Misc. 
667. 


j (7) Prom flooding of store.—Oedd- 
man v. Engel, Tfex.Civ.App.. 250 S. 

I W. 303. 

j ( 8 ) From cancellation of distribu- 
1 tor’s and operator’s exclusive terri¬ 
tory agreemen^ts.—Automatic Can- 
; teen Co, of Washington v. Automatic 
I Canteen Co. of America, 4S P.2d 41, 
j 1S2 Wash. 133. 

f (9) In rancher’s business.—Sus.sox 
Land & Live Slock Co. v. Midwest 
Refining Co., D.C.Wyo.. 276 F. 932, 
affirmed, C.C.A., 294 F. 597. 

(16) In conducting restaurant and 
rooming house.—Salaban v. East St, 
Louis & Interurban Water Co., 1 N. 
E.2d 731, 284 IIl.App. 358. 

(11) In running refreshment con¬ 
cession. — Doelts V. Longshore, Inc., 
13 A.2d 505, 126 Conn. 597. 

(12) By owner of automobile serv¬ 
ice station from closing of street.— 
Druskin v. T. A. Gillespie Co., 164 A. 
897, 11 N.J.Misc. 42. 

(13) In other cases.—^Boise Street 
Car Co: v. Van Avery, Idaho, 203 P. 
2d 1107. 

38 . Mo.—Spruce Co. v. Mays, 62 S. 

W.2d 824, 333 Mo. 582. 

38. U.S.—Excelsior Motor Mfg. & 
Supply Co. V. Sound Equipment, C. 
C.A.III.. 73 P.2d 725, certiorari de¬ 
nied 55 S.Ct. 352. 294 U.S. 706, 79 
L.Ed. 1241. 

Conn.—Edward De V. Tompkins, 
Inc., V. City of Bridgeport, 110 A. 
183, 94 Conn, 659. 

40. Ark.--555 Incorporated v. Lem- 
ing, 45 S.W.2d 18, 185 Ark. 13. 
Idaho.—Boise Street Car Co. v. Van 
Avery. 103 P.2d 1107- 
Kan.—McGrew v. Ide Estate Co., 187 
P. 887, 106 Kan. 348. 

Ky.—^Kentucky Utilities Co. v. War¬ 
ren Ellison CafS, 21 S.’W.2d 976, 
231 Ky. 558. 

La.—Shreveport Laundries v. Red 
Iron Drilling Co., App., 192 So, 
895. 

Mo.—Smalley v. Wunderlich, App,, 
62 S.W.2d 919, 

Or.—Martin v. Neer, 269 P. 342, 
126 Or. 345. 

Pa.—Freedom Oil Works Co. v. Wil¬ 
liams, 152 A. 741, 302 Fa. 51. 
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that loss of profits must be clearly shown by the 
evidence/^^ or substantiated by tangible facts from 
which the actual damages may be logically or le¬ 
gally inferredy '^2 ^nd that all that is necessary is 
to show facts from which it would be reasonable 
to infer a loss of profits and by which the amount 
of such loss is shown approximately^^ Loss of 
profits cannot be established by conjecture, uncer¬ 
tain estimates, or mere conclusions;^^ but plaintiff 
is not required to prove such loss with absolute or 
mathematical certainty or exactnesses Evidence 
of prior profits in the same business, at least in the 
case of a business which was established and mak¬ 
ing a profit when the contract was breached or the 
tort committed, furnishes a basis, together with 
other facts and circumstances, for the computation 
of loss of profits,and proof of such prior profits, 
or of the income and expenses of the business, for 
a reasonable time before the interruption charged 
is usually required but where operation of a 
business is wrongfully prevented under such cir¬ 
cumstances that evidence of past profits is not 
available or may not represent the best measure 
of the losses, such losses may be established by 


subsequent experience or other competent evi¬ 
dence,such as the experience of others or by 
opinion evidence.To recover future profits for 
loss or injury to a business, it must be ordinarily 
shown that the business was established and going, 
and not a mere experiment or new adventure.^® 

b. Injuries to Person 

(1) In general 

(2) Causal connection 

(3) Pain and suffering 

(4) Earnings and earning capacity 

(5) Future or permanent consequences 

(6) Medical expenses 

(1) In General 

The evidence must establish the nature, extent, and 
probable duration of injuries, as well as the amount to 
be awarded therefor, with the required degree of proof. 
Expert testimony as to the existence or cause of injury 
is not always required. 

It has been held that, in a suit for personal in¬ 
juries, plaintiff must show the nature, extent, and 
probable duration of his injuries with reasonable 
certainty, or by a preponderance of the evidence, 


Tex.—Southwest Battery Corporation 

V. Owen, 115 S.W.2d 1097, 131 Tex. 
423, affirming-, Civ.App., 97 S.W.2d 
306—Osage Oil & Refining: Co. v. 
Lee Farm Oil Co., Civ.App., 230 
S.W. 518, error refused. 

Va.—^Adams, Payne & Gleaves v. 
Indiana Wood Preserving- Co., 154 
S.F. 55S, 155 Va, 18. 

Wash.—Schultz v. "Wells Butchers’ 
Supply Co., 275 P. 737, 151 Wash. 
382—De Honey v. Gjarde, 236 P. 
290, 134 Wash. 647. 

W.Va.—Belcher v. King, 123 S.E. 
398, 96 W.Va. 562. 

Wis.—Paramount Fuel Co. v. Fuerst, 
225 N.W. 727, 199 Wis. 188. 

41. Tex.—Lahman v. Reed, Civ. 
App., 47 S.W.2d 647. 

Wash.—^De Honey v. Gjarde, 236 P. 
290, 134 Wash. 647. - 

42. Bel.—■'Wise v. "Western Union 
Telegraph Co., 181 A. 302, 7 W. 

W. Harr. 209. 

43. U.S.—Falstaff Brewing Corpora¬ 
tion Y. Iowa Fruit & Produce Co., 
C.C.A.Neb., 112 P.2d lOl. 

Del.—^V^ise V. Western Union Tele¬ 
graph Co., 181 A. 302, 7 W.W.Harr. 
209. 

44. La.—Shreveport Laundries v. 
Red Iron Drilling Co., App., 192 
So. S95. 

Wash.—Schultz v. Wells Butchers' 
Supply Co., 275 P. 737, 151 Wash. 
382—De Honey v. Gjarde, 236 P. 
290, 134 Wash. 647. 

45. Pa.—Freedom Oil Works Co. v. 
Williams, 152 A. 741, 302 Pa. 51. 

Tex.—Osage Oil & Refining Co. v. 


f Lee Farm Oil Co., Civ.App., 230 S. 

W. 518, error refused. 

W.Va.—Belcher v. King, 123 S.E. 
398, 96 W.Va. 562. 

Wis.—Buxbaum v. G. H. P. Cigar Co., 
206 N.W. 59, ISS Wis. 389. 

46. Tex.—Southwest Battery Corpo¬ 
ration V.. Owen, 115 S.W.2d 1097, 
131 Tex. 423, affirming, Civ.App., 
97 S.W,2d 306. 

Wis.—Buxbaum v. G. H. P. Cigar 
Co„ 206 N.W. 59, 188 Wis. 389. 
Evidence of past business held 
sufficiently accurate standard to es¬ 
timate loss of profit by insurance 
agent from breach of employment 
contract.—^Merchants’ Life Ins. Co. 
V. Griswold, Tex.Civ,App., 212 S.W. 
807, reversed on other grounds, Com. 
App., 237 S.W. 232. 

47. U.S.—United Elect-ric Coal Cos. 
V. Rice, D.C.IIL, 22 F.Supp. 221. 

Fla.—^New Amsterdam Casualty Co. 
V. Utility Battery Mfg. Co., 166 
So. 856. 122 Fla. 718. 

Profits of preceding year 

Although loss of profits for any 
year may be established by proof of 
profits of preceding years, proof of 
profits for one year would not neces¬ 
sarily establish the amount of lost 
profits for the following year.— 
Brandenburg v. Buda Co., 132 N.E. 
514, 299 Ill. 133, affirming 218 Ill. 
App. 542. 

48. U.S.—United Electric Coal Cos. 
V. Rice, D.C.IIL, 22 F.Supp. 221. 

49. U.S.—United Electric Coal Cos.J 

V. Rice, supra. I 
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Evidence held insufficient 

(1) Building contractor’s own tes¬ 
timony that he would have made a 
certain profit.—McGrew v. Ide Es¬ 
tate Inv. Co., 187 P. 887, 106 Kan. 
348. 

(2) Estimate of profits by inter¬ 
ested witness.—Salaban v. East St. 
Louis & Interurban Water Co., 1 
N.E.2d 731, 284 Ill.App. 358. 

50. Wash.—Schultz v. Wells Butch¬ 
ers’ Supply Co., 275 P. 737, 151 
Wash. 382. 

51. Ill.—Mattice v. Klawans, 228 
Ill.App. 126, reversed on other 
grounds 143 N.E. 866, 312 Ill. 299, 
certiorari denied 46 S.Ct. 637, 217 

U. S. 685, 70 L.Ed. 1151. 

Minn.—Lowe v. Armour Packing Co., 
182 N.W. 610, 148 Minn. 464. 

Miss.—Illinois Cent. R. Co. v. Wil¬ 
liams, 110 So. 510, 144 Miss. 804. 
Tex.—Haynes v. Sosa, Civ.App., 198 
S.W. 976, dismissed for want of 
jurisdiction.. 

Evidence held sufficient 

(1) To establish the existence of 
personal injuries generally. 

Ark.—Scott-Burr Stores Corporation 

V. Foster, 122 S.W.2d 165, 197 

Ark, 232. 

S.D.—Richards v. Kingdon, 264 N.W. 
183, 64 S.D. 19. 

Tex.—Texas Electric Ry. Co. v. 

Crump, Civ.App., 212 S.W. 827. 

17 C.J. p 754 note 60 [a] (1). 

(2) To show that jury did not 
award specified amount for either 
diminished earning capacity or per¬ 
manent disability or both, but that 
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but that a reasonable degree of certaintj’ in %'iev.* 
of the nature of the case is all that is required."^" 
The amount to be awarded for personal injuries 
must also be established by some substantial tes¬ 
timony, or by a preponderance, or the greater 
weight of, the evidence, and cannot be left to sur¬ 
mise or speculation but plaintiff need not show 


j his loss with mathematical accuracy,^'^ or by direct 
I evidence of money lost or other actual valuation of 
I his earning capacity.^" ^4 j-ecovery for injuries re- 
i suiting from fright or nervous shock without vis- 
I ible external marks on plaintiff’s person should not 
! be sustained on <lubk«iis evidence of actual physical 
I injury/'^ although the physical injury need not be 


they also considered past and an- j 
ticipated pain and suitering- in fixing 
such amount.—Houston Belt & Ter¬ 
minal Ry. Co. V. Davis, Tex.Civ.App., , 
19 S.W.2d 77. error refused. 

ParticTilar injuries or conclitions held 
sufficiently established 

(1) Back injury.—Ardoin v. Rob¬ 
inson, Da.App., 176 So. 228, 

(2) Broken nhs.—Avery v. Gins- 

burg, 102 A. 589, 92 Conn. 20S. 

(3) Cancer.—Lane v. Kansas City 
Ry». Co., Mo.App., 228 S.W. 870. 

(4) Deafness in injured ear.— 
Apostoios V. Chelemes, 298 P. 399, 77 
Utah 587. 

(5) Fracture of cervical vertebra. 
—^Nelson v. Consumers’ Store Co., 
216 N.W. 803, 173 Minn. 163. 

(6) Impairment of taste and smell. 
—Griffiths V. Crawford, 52 P.2d 548, 
10 Cal.App.2d 543. 

(7) Miscarriage.—Chicago, R. I. & 
P. Ry. Co. V. Comer, 248 S.W. 268, 
157 Ark. 409. 

(8) Traumatic hysteria.—^Klein v. 
Medical Bldg. Realty Co., La.App., 
147 So. 122. 

<9) Other injuries or conditions, 
see 17 C.J. p 754 note 60 [a] (3)- 
(7). 

Evidence held insufficient 

(1) To show contusions or bruises, 
—Cobb V. Baldwin, La,App., 178 So. 
f743. 

(2) To warrant damages for de¬ 
formity of back.—^Ardoin v. Robin- 
.son, La.App., 176 So. 228. 

(3) To establish disfigurement or 
•eye injury.—Cooper v- The Powder 
Puff. La.App., 184 So. 593. 

(4) To show fear of impending 
physical injury.—Pecoraro v. Ko- 
panica, La.App., 173 So. 203. 

(5) To show impairment of any 
physical function.—Reynolds v. Ho¬ 
tel Touree Co., 6 La.App. 790, 

(6) To show that the injuries sus¬ 
tained were serious.—Cary v. Cooper, 
La.App., 195 So. 102—Ingram v, Italo 
American Homestead Ass’n, La.App., 
IS6 So. 108—Paderas v. Stauffer, 120 
So. 886, 10 La.App. 50. 

(7) To justify damages for loss of 
life expectancy.—Ardoin v. Robin¬ 
son, La.App., 176 So. 228. 

(8) To justify finding of sterility. 
—Meaux v. Gulf Ins, Co., La.App., 
182 So. 158, followed in 182 So. 164. 
two cases. 


(9) To show other injuries see 17 
C.J. p 754 note 60 [b], 

52. Mo.—Kortheutt v. St. Louis 
Public Service Co., App., 48 S.W.2d 
S9. 

53. Ariz.—Calumet & Arizona Min¬ 
ing Co. V. Chambers, 17 6 P. S39, 
20 Ariz. 54. 

Ky.—Louisville Ry. Co. v. De Marsh, 
262 S.W. 13, 203 Ky. 231. 
jST.C.—Dempster v. Fite, 167 S.E, S3, 
203 X.C. 697. 

Or.—Albright v. Keats, 166 P. 75S, 
S5 Or. 1S4. 

Tex.—Marosis v. Xira, Civ.App., 125 
S.W.2d 404, error dismissed, judg¬ 
ment correct. 

Evidence held sufficient 

(1) To show that plaintiff suffered 
damage as a result of his injury. 

La,—Mahfouz v. Interurban Transp. ] 
Co., 135 So. 740, 17 La.App. 241. | 
Tex.—Wells v. Ford, Civ.App., 118 
S.W.2d 420, error dismissed. 

<2) To justify award of substan¬ 
tial damages. 

CaL—Finn v. Sullivan, 293 P. 639, 
110 Cal.App. 38. 

Ky.—Louisville & X. R. Co, v. Ker- 
rick, 199 S.W. 44, 178 Ky. 486. 

(3) To sustain recovery for nomi¬ 
nal damages.—Steed v. Wright, IS 
S.W.2d 340, 179 Ark. 812. 

(4) To justify amount a-warded. 

U-S.—Cherry-Burr ell Co. v. Thatch¬ 
er. C.C.A.Mont., 107 F.2d 65. 

Ariz.—S. A. Gerrard Co. v. Couch, 29 
P.2d 151, 43 Ariz. 57. 

Ky.—Louisville & Interurban R. Co. 

V. Kerr. 287 S.W. 926. 216 Ky. 407. 
Minn.—Brazney v. Barnard, 211 N, 

W. 949, 169 Minn. 501. 

Ivr.j.—Nelson v. Public Service 
Transp. Co., 135 A. 467, 5 N.J.Misc. 
73. 

(5) To justify recovery of both 
general and special damages.—De 
Back V. U. S., D.C.Cal., 29 F.Supp. 
141. 

(6) To sustain recovery for 
amount paid for hire of automobile 
to carry injured person home,—Bar- 
low V. Salt Lake & U. R. Co„ 194 
F. 665, 57 Utah 312. 

(7) To justify trial court’s finding 
that disfigurement of hand was so 
slight as not to warrant any dam¬ 
ages therefor.—^Moore v. Davis, La. 
App., 196 So. 566. 

(8) To warrant finding that plain¬ 
tiff received no substantial or com- 

i pensable injury. I 


; Ark.—Yaffee v. Ft Smith Light & 
Traction Co„ 252 S.W. 925, 159 
Ark. 636. 

Cal.—McConnell v. Quinn, 236 F. 

200, 71 Cal.App. 671. 

La,—Harper v. Holmes, App., 189 
So. 463—Elf*'r r. Hibernia Nat, 
Bank in Xew Orleans, .4pp,, 174 So, 
287. 

X.H,—Trudeau v. Manchester Coal & 
Ice Co., 192 A. 4 91, 89 X.H. S3. 
Tex.—Murray v. Missouri, K. & T. 
R. Co., Civ.App., 7.9 S.W.2d 334. 

(9) To support verdict for dam¬ 
age to automobile only notwithstand¬ 
ing plaintiffs also claimed personal 
I injuries.—Trudeau v. Manchester 
I Coal &• Ice Co., supra. 

Evidence held insufficient 

(1) To sustain recovery of sub¬ 
stantial damages.—Xeuleib v, An- 
tonoff, 258 X.W. 309, 193 Minn. 248. 

(2) To support findings as to 
amount of damages. 

Fla.—Depfer v. Walker, 169 So, 66 
123 Fla. 862, 125 Fla. 189. 

Wis.—Salo V. Dorau, 211 X.W. 762. 
191 Wis. 618. 

(3) To sustain finding that plain¬ 
tiff suffered no injury entitling him 
to damages. 

HI.—Bilhorn v. Richardson, 11 K.E, 
2d 241, 292 IlLApp. 639. 

Miss.—Flowers v. Stringer, 121) So. 
198, 152 Miss. 897. 

Tex.—Witcher v. Burt, Civ.App., 135 
8.^424 751—^Hancock v. Hoegmey- 
er, Civ.App., 119 S.W.2d 141—^Aut- 
rey v. E. Nelson Mfg. & Lumber 
Co., Civ.App., 26 S.W.2d 298. 
Bouble recovery held aot rendered 
Mich.—Oliver v. Detroit Taxicab Co, 
177 X.W. 235, 210 Mich. 89. 

54. Mo.—Xortheutt v. St. Louis 
Public Service Co., App., 48 S.W. 
2d 89. 

55. Tenn.—Talley v. Dalton, 10 
Tenn.App. 597. 

56. P8U—Howarth v. Adams Express 
Co., 112 A. 536, 269 Pa. 280. 
Evidence held sufficient to estab¬ 
lish physical injury as basis of re¬ 
covery for shock or mental anguish. 
Ark.—Coca-Cola Bottling Co. of Ar¬ 
kansas V. McNeece, 87 S.W.2d 38, 
191 Ark. 609. 

X.J.—^Katz V. Taborowsky, 145 A. 

319, 7 N.J.Misc. 311. 

Ohio.—East Ohio Gas Co. v. Van 
Orman, 179 N.K. 147, 41 Ohio App. 
56. 

17 C.J. p 840 note 1 [cj, p 841 note 
2 [aj. 
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externally visible.It has been held that, in or¬ 
der to sustain a verdict for a sum which is quite 
substantial, plaintiff must prove by satisfactory 
evidence the nature and extent of his injury and 

its prog“rcss and consequences, and that no con¬ 
siderable verdict should be allowed to stand on 
proof of subjective symptoms only ;59 but it has 
also been held that courts will not declare one to 
be a malingerer unless such fact is clearly and con¬ 
clusively shown.s*^ 

Necessity of expert testimony. Expert testimony 
is not always essential to establish personal inju¬ 
ries'^ or the causal connection betw’een an accident 
and injuries.®- Thus, where a claimed disability 
is the natural result of the injuries sustained, the 
jury may, without expert opinion, find that the in¬ 
juries caused such disability.®^ However, when an 
injury is such as to require skilled men to deter¬ 
mine its cause and extent, the question is one of 
science, and must be established by skilled profes¬ 
sional persons,®^ 


Life expectancy. The failure of a plaintiff seek¬ 
ing to recover for personal injuries to show his 
life expectancy does not preclude a recovery,®^ 
The jury can take notice of longevity where the 
evidence show^s the age of plaintiff.®® 

Mitigation or reduction. The sufficiency of evi¬ 
dence to establish the exercise of proper care by 
plaintiff for his injuries, or the taking of steps to 
prevent some of the consequences of the injuries, 
has been adjudicated.®^ 

(2) Causal Connection 

The evidence must sufficiently establish that plain- 
tiff's injuries resulted from the act complained of; and 
it is not sufficient to show that they might have resulted 
from several causes for only one of which defendant is 
responsible. 

Plaintiff must prove by legally sufficient evidence 
that all the injuries for which he claims damages 
are properly attributable, in a medical sense, to 
the accident.®® While plaintiff need not establish 


57. Pa.—^Howarth v. Adams Express 
Co.. 112 A, 536, 269 Pa. 2S0. 

58. Ky.—Consolidated Coach Cor¬ 
poration V. Phillips, 34 S.\V.2d 722, 
236 Ky. 823. 

58. Minn.—Levan v. Chicago, R. I. 
& P. Ry. Co., 196 N.W. 673, 158 
Minn. 69. 

Where claimed injuries were of 
subjective nature, and depended for 
proof on plaintiff's own testimony 
and statements, findings as to plain¬ 
tiff's injuries were held not contrary 
to the evidence as against contention 
that injuries were more serious than 
found.—Sporgis v. Butler, 181 P. 
246, 40 Cal.App. 647. 

60. La.—Nash v. Solvay Process Co., 
App., 189 So. 493. 

17 C,J. p 755 note 63 [dl <10), p 
1042 note 28 [bj. 

61. Tex.—^Phoenix Refining Co. v. 
Tips, Civ.App., 66 S.W.2d 396, re¬ 
versed on other grounds 81 S.W.2d 
60. 125 Tex. 69. 

Expert testimony to establish future 
consequences see infra this sec¬ 
tion subdivision b (5). 

Bxpert evidence held unnecessary 

(1) External injuries to eye.— 
Emerson v. Hickens, 164 A. 381, 105 
Vt. 197. 

(2) Miscarriage.—St. Louis-San 

Francisco Ry, Co. v. Loftus, 234 P. 
607, 109 OkL 141. 

(3) Pain and suffering.—Jones v. 
McGinty, 27 Bel.Co., Pa., 452. 

62. Mass.—McAuliffe v. Metcalfe, 
193 N.E. 5S1, 2S9 Mass. 67. 

Pa.—Weissbach v. Price, 195 A. 21, 
32S Pa. 46. 

Expert testimony held unnecessary 
to show causal connection. 


Cal.—Martin v. Siller, 61 P.2d 540, 
17 Cal.App.2d 153. 

Mo.—Bell V. S. S. Kresge Co., App., 
129 S.W.2d 932. 

Tex.—Southern Ice & Utilities Co. v. 
Richardson, Civ. App., 60 S.W.2d 
308, reversed on other grounds, 95 
S.'\V.2d 956, 128 Tex. 82, 

63. Pa,—^Paul V. Atlantic Refining 
Co., 156 A. 94, 304 Pa. 360. 

64. Okl.—Billington Lumber Co, v. 
New'port, 69 P.2d 1039, ISO Okl. 
407—City of Pawhuska v. Crutch¬ 
field, S P.2d 685, 155 Okl. 222— 
Skidmore v. Oklahoma Hospital, 
278 P. 334, 137 Okl. 133~-St. Louis 
Mining & Smelting Co. v. State 
Industrial Commission of Okla¬ 
homa, 241 P, 170, 113 Okl. 179— 
Oklahoma Hospital v. Brown, 208 
P. 785, 87 Okl. 46. 

Expert opinion held required 

(1) To show that diabetic upset 

was result of abrasions and con¬ 
tusions sustained.-7-Sickmund v. 
Connecticut Go., 189 A. 876, 122 

Conn. 375. 

(2) To determine whether child’s 
mental retardation and speech de¬ 
fect were the result of accident.—- 
Carey v. Schwartz, 3 A,2d 203, 133 
Pa.Super. 604. 

(3) To establish that aggravation 
of preexisting tubercular infection 
continued for over two years.—Of- 
fensend v. Atlantic Refining Co., 185 
A. 745, 322 Pa. 399. 

(4) To determine cause of pains 
in head.—Vaden v. Holmes, Cal.App., 
103 P.2d 1002. 

65. Iowa.—Cuthbertson v. Hoffa, 216 
N.W. 733, 205 Iowa 666. 
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Tex.—Texas Utilities Co. v. Clark. 
Civ.App., 269 S.W. 903. 

66. Tex.—^Hines v. Welch, Civ.App., 
229 S.W. 681. 

Direct testimony of age held not re¬ 
quired 

Pa.—Indian v. Delaware, L. & W. R_ 
Co., 104 A. 871, 262 Pa. 117. 

67. Evidence held sufficient 

(1) To show that plaintiff acted in- 
good faith and exercised ordinary 
care.—Larson v. Blue & White Cab 
Co., 76 P.2d 612, 24 Cal.App.2d 576. 

(2) To show that plaintiff did not 
unreasonably increase danger of in¬ 
jury.—Tri-State Transit Co. v, Mar¬ 
tin, 179 So. 349, 181 Miss. 388. 

(3) To support award of dam¬ 
ages for blood poisoning as against 
contention that plaintiff did not ex¬ 
ercise ordinary care.—Garrison v. 
Booth, 52 P.2d 535, 10 Cal.App.2d 
738. 

(4) To warrant finding that plain¬ 
tiff was not remiss in permitting two 
weeks to elapse before consulting 
another doctor.—Moore v. Levy, 18 P. 
2d 362, 128 Cal.App. 687. 

Evidence held insufficient 

(1) To show that plaintiff was 
negligent in not submitting to op¬ 
eration.—Burnett v. Seventh St- 
Produce Co.. 47 S.W.2d 38, 185 Ark. 
367. 

(2) To show that failure to call 
physician sooner contributed to mis¬ 
carriage.—^Joiner v. Texas & P. R- 
Co„ 55 So. 670, 128 La. 1050. 

68. Pa.—^Mudano v. Philadelphia. 
Rapid Transit Co., 137 A. 104, 289 
Pa. 51. 

Evidence held sufficient 

(1) To show causal connection be- 
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such causal connection with certainty,®!* he must j do so with reasonable certaintj’’*® or by a prepon- 


ti,veen wrongful act and injuries j 
generally. ; 

U. S.—Cherry-Burrell Co. v. Thatcher, [ 

C.C.A.Mont., 107 P,2d 65—Oliver v. ' 
Yellow Cab Co., C.C.A.Iil., 9S F,2d | 
192. ; 

Cal.—Angelo v. Esau, 93 P-2d 205, 34 ; 

CaLApp.2d 130. I 

Iowa.—^IValmer-Roberts v. Hennes¬ 
sey, ISl H.W. 798, 191 Iowa S6. 
Ky.—standard Elkhorn Coal Co. v. 

Bavis, 2 S.W.2d 670, 222 Ky. 773. 
L,a.—Thompson v. New Orleans Ry. 
& Light Co., 83 So. 19, 145 La, 805 
—Moch V. McCook Bros. Funeral 
Home, App., 193 So, 232—^Dunn v. 
Baker-Lawhon & Ford, App., ISS 
So. 415. 

Mich.—Kanieski v. Castantini, 220 N. 
W. 722, 243 Mich. 454—Goldman 

V. Detroit United Ry., 166 N.W. 
1007, 200 Mich. 543. 

Mo.—Derschow v. St. Louis Public 
Service Co., 95 S.W.2d 1173, 339 
Mo. 63—Saunders v. Englehart, 
App., 273 S.W. 157. 

X.H.—L’Esperance v. Sherburne, 155 
A. 203, 85 N.H. 103. 

N.J.—Ceslak v. Krause, 156 A, 461, 
108 N.J.Law 350. 

Or.—Coffey V. Northwestern. Hospi¬ 
tal Ass'n, 189 P. 407, 96 Or. 100, 
denying rehearing 183 P. 762, 96 
Or. 100. 

Pa. — Weissbach v. Price, 195 A, 21, 
328 Pa. 46. 

'Xex.—^Ahrens v, International-Great 
Northern Railroad Co., Civ.App., 
293 S.W. 284. 

Wash.—Johnson v. Hunter, 251 P. 

123, 141 Wash. 190. 

Wis.—Schweitzer v. Doepke, 218 N. 

W. 188, 195 Wis. 341. 

17 C.J. p 755 note 63 [c] (1). 

(2) To establish cause of injuries 
with reasonable certainty.—^Wagner 

V. Chicago & A. R. Co., 232 S.W. 

771, 209 Mo.App. 121, certiorari 

<iuashed State ex rel. Chicago & A. 
R. Co. V. Allen, 236 S.W. 868, 291 
Mo. 206. 

(3) To sustain finding against 
plaintiff on question of causal con¬ 
nection. 

Ill.—See Kleiman v. Chicago & N, W. 

Ry. Co., 205 IlhApp. 343. 

Ind.—Gibson v. Johnson, 14 N.E-2d 
337, 106 Ind.App. 103. 

Particular injuries, effects, or con¬ 
ditions held, sufficiently connected 
causally with wrongful act: 

(1) Abnormal mobility of coccyx. 
—McKenna v. Chicago City Ry. Co., 
129 N.B. 814, 296 Ill. 314. 

(2) Abscess. 

Cal.—Moore v. Levy, 18 P.2d 362, 
128 Cal.App. 687. 

Fla.—Southern States Power Co. v. 
Clark, 159 So. 881, 118 Fla. 521. 

(3) Aggravation of dormant con¬ 
dition necessitating amputation of 
legs.—Smith v. Schumacker, 85 P.2d 


967. 30 CaI.App.2d 251, certiorari de¬ 
nied Schumacher v. Smith. 59 S.Ct. 
1016, 307 U.S. 646, S3 L.Ed. 1526. 

(1) Aggravation of myocarditic 
condition.—Thompson v. Travelers 
Ins. Co., La.App., 182 So. 3.56. 

(5) Anchylosi.e.—sillier v. Flem¬ 
ing, Mo.App., 259 S.W. 139—17 C.J. 
p 756 note 66 laj (2). 

(6) Back injuries, 

U.S.—^Horton Motor Lines v. Currie, 
C.C.A.Va., 92 F.2d 164. 

Vt-—Le Clair v. Montpelier & W. R. 
R. Co.. 106 A. 5S7. 93 Tt. 92. 

(7) Blindness. 

Ill.—See Stolarcz v. Interstate Iron 
& Steel Co., 207 IlI.App. 7. 


sa.^ City Rys. Co., Mo.App., 217 S.W. 
579— 17 'c.J. p 755 note 63 [c] (9). 

(20) Mental cc/Hditlon. 

lil.—Le.deck v. City of Chicago, 248 
IlI.App. 545. 

Minn.—Ross v. Duluth, M. & L R. 
Ry. Co., 290 N.W. 566, followed 
in 291 K.W. 610. 

17 C.J. p ir,42 note 2-8 [aj (2). 

(21) Miscarriage. 

Cal.—Santos v. Scharz, 262 P, 764, 
87 Cal.App. 75 S. 

Conn.—Mitnick v. Whalen Bros., 163 
A. 414, 1X5 Conn. 650. 

Ky.—Consolidated Coach Corporation 

V. Garmon, 2$ S.W.2d 20, 233 Ky. 


Ky.—Harvey Coal Corporation v. 
Pappas, IS S-W.2d 95S, 230 Ky. lOS, 
73 A.L.R. 473. 

N.T.—Cornbrooks v. Terminal Bar¬ 
ber Shops, 26 N.E.2d 25, 282 N.T. 
217, reversing 8 N.Y.S.2d 171, 255 
App.Div. 522, mandate conformed 
to 19 N.T.S.2d 390, 259 App.Div. 
375. 

Okl.—St. Louis, I. M. & S. Ry. Co. 
V. True, 176 P. 758, 71 Okl. 264, 
certiorari denied 39 S.Ct. 386, 249 
U.S. 611. 63 L.Ed..801. 

17 C.J. p 755 note 63% (2). 

(8) Bowel trouble.—Le Clair v. 
Montpelier & W. R. R. Co., supra. 

(9) Broken eardrum and broken 
nose.—Obertz v. Ginsberg, 143 A. 
818, 6 N.XMisc. 1082. 

(10) Cancer, tumor, or cancerous 
growth.—Lan© v. Kansas City Rys. 
Co., Mo.App., 228 S.W. 870—17 C. 
J. p 756 note 66 [a] (4) (13). 

(11) Colie's fracture of radius.— 
Cole V. North Danville Co-op. Cream¬ 
ery Ass’n, 151 A. 568, 103 Yt. 32. 

(12) Diseases generally.—Walker 
V. Nickerson, 197 N.E, 451, 291 Mass. 
522—17 aj. p 756 note 66 [a] (1), 
(5). 

(13) Displacement of one of plain¬ 
tiff’s organs.—Grebe v. Kligerman, 
164 A. 796, 310 Pa. 60. 

(14) Fracture of tooth.—Demers v. 
Flack, 185 A. 896, 88 N.H. 184. 

(15) Hernia. 

Ariz.^—Phoenix Ry. Co. of Arizona v. 

Ayala, 237 P. 1S9, 28 Ariz. 411. 
La.—Holcomb v. Perry, 138 So. 692, 
19 La.App. 11. 

17 C.J. p 755 note 63 [cj (4). 

(16) Impotency.—^Epstein v. Penn¬ 
sylvania R. Co., 122 S.W* 366, 143 
Mo.App. 135. 

(17) Injury to hand.—^Berwald v. 
Turner, Tex.Civ.App., 52 S.W.2d 112, 
error refused—17 C.J. p 755 note 63 
[c] (10). 

(18) Irregular menstruation.—^Wil¬ 
lis V. Schertz, 175 N.W. 321, 188 
Iowa 712. 

(19) Loss of hair,—Jacobs v, Kan- 


464. 

Okl.-—St, Loufs-San Francisco Ry. 
Co. V. Loftus, 234 P. 607, 1G9 Okl. 
141. 

17 C.J. p 755 note 63 fcl (12). 

(22) Nervousness or disturbance 
of nervous system. 

Iowa.—McDougal v. Bormann, 234 N. 

W. 807, 211 Iowa 950. 

Ohio.—Morton v. Stack, 170 N.B. 

869, 122 Ohio St. 115. 

17 C.J. p 756 note 66 [al (7), (8). 

(23) Paralysis.—Ft. "Worth & D. 
C. Ry. Co. V. Smithers, Tex.Civ. 
App., 228 S.Wl 637. 

(24) Sciatic rheumatism.—Chica¬ 
go, R. I. & G. Ry. Co. V. Bernnard, 
Tex.Civ.App., 290 S.W. 292. 

(25) Subsequent fracture or col¬ 
lapse of injured leg. 

Cal.—Shaw v. Owl Drug Co., 40 P.2d 
588, 4 Cal.App.2d 191. 

Mass.—Clayton v. Holyoke St, Ry, 
Co., 128 N.E. 460, 236 Mass, 359— 
Wilder v. General Motorcycle 
Sales Co., 122 N.E. 319, 232 Mass. 
205. 

(26) Suffering and disability. 

La.—Duncan v, Pedare, App., 161 So. 

221 . 

Minn,—phristmann v. Great North¬ 
ern Ry. Co., 231 N.W. 710. 181 
Mmn. 97. 

(27) Tuberculosis.—Hansman v- 
Western Union Telegraph Co., 174 N. 

W. 434, 144 Minn. 56—17 C.J. p 756 
note 66 [a} (10)-(12). 

(28) Other injuries, effects, or 
conditions see 17 C.J. p 755 note 63 
[c], P 756 note 66 [aJ. 

69. Or.—Lippold v. Kidd, 269 P. 210, 
126 Or, 160, 59 A.L.R. 875. 

70 . Pa.—McMinis v. Philadelphia 
Rapid Transit Co.. 135 A. 722, 288 
Pa. 377. 

Wis.—Bruins v. Brandon Canning 
Co., 257 N.W. 35, 216 Wis. 3S7. 
Particular injuries, effects, or cou- 
ditions held not sufficiently connect¬ 
ed causally with wrongful act: 

(1) Abortion.—Jones v. Pierce, La. 
App., 162 So. 214. 

(2) Cancer. 

Mo.—Cox V. Missouri-Kansas-Texas 
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derance of the eiddence.'^^ A mere guess or con- it is not sufficient for one seeking damages for a 
jecture on the subject, expert or otherwise, is not condition claimed to have resulted from an^ acci- 
sufficieiit/- nor should difficulty in establishing the dent or injury to show that such accident or injury 
proximate cause of an injury prompt the court to might or could have caused the condition; ^ other 
dispense with proof thereof but the jury may causes should be excluded.'^'^ On the question of 
infer the cause of an injury from the facts whether plaintiffs condition was caused by the in- 
provedJ^ There can be no recovery for an in- jury received or by a^ prior ailment it has been 
jury or condition which the evidence shows might held that it is not sufficient for plaintiff to make 
have resulted from two or more causes, for only his case probable and that he must prove it with 
one of which defendant is responsible.*^^ So, too, reasonable certainty.*^^ When plaintiff seeks dam- 


R, Co., 76 S.w.2<i 411, 335 Mo. 
1226. 

Wis.—Brums v. Brandon Canning 
Co., 257 N.W. 35, 216 Wis. 387. 

(3) Condition of inguinal rings.— 
Coleman v. Danes, La-App., 186 So. 
407. 

(4) Condition of ovaries. 

Ill.—See Neville v. City of Chicago, 
201 Ill.App. 562. 

Mo.—Derschow v. St. Louis Public 
Service Co., 95 S.W.2d 1173, 339 
Mo. 63. 

(5) Diabetic condition. 

Conn.—Sickmund v. Connecticut Co., 
189 A. 876, 122 Conn. 375. 

Ill.—Laird v. Watt, 10 N.E.2d 972, 
292 Ill.App. 647. 

(6) Displacement of plaintiffs or¬ 
gans. 

Ill.—Colbert v. Holland Furnace Co., 
241 Ill.App. 583. affirmed 164 N. 
E. 162, 333 Ill. 78, 60 A,L.R. 353. 
La.—Tharpe v. Sibley Lake Biste- 
neau & S, Ry. Co,, App„ 144 So. 
274. 

(7) Ear injury.—Braun v. Minne¬ 
apolis, St. P- & S. S. M. Ry. Co., 172 
N.W. 743, 170 Wis. 10. 

(8) Erysipelas.—Hahn v. Roth- 
stein, 182 N.W. 983, 174 Wis. 381. 

(9) Heart condition.—Gerber v. 
Wloszczynski, 206 N.W. 206, 188 Wis. 
344. 

(10) Hernia.—Southern Kansas 
Stage Lines Co. v. Carlisle, 121 S.W. 
2d 77, 196 Ark. 1066—17 C.J. p 755 
note 63 [d] (2). 

(11) Increased suffering from ag¬ 
gravation of disease.—Fleming v. 
Chicago, R. I. & P. Ry. Co., 133 N- 
W. 751, 153 Iowa 386. 

(12) Lung abscess.—Morehead v. 
Shreveport Rys. Co., La.App., 195 So- 
95. 

(13) Mental pain and suffering.— 
Anders v. Lee-Bogers Chevrolet Co., 
7 La.App. 481. 

(14) Miscarriage, 

Cal.—Moeller v. Market Street Ry. 

Co., 81 P.2d 475, 27 CaLApp.2d 562. 
La.—Augustine v. Blasini, App., 176 
So. 664. 

17 C.J. p 755 note 63 [d] (8). 

(15) Pains in abdominal cavity.— 
Vaden v. Holmes, Cal.App., 103 P.2d 
1002. 


(16) Premature delivery of child 
necessitating Csesarean operation, 
death of child, and permanent dis¬ 
ability to thereafter bear children. 
—Edenfield v. Wheless, La.App., 151 
So. 659. 

(17) Reactivation of arrested case 
of tuberculosis.—Buswell v. Mis¬ 
souri Pacific Transp. Co., La.App., 
184 So. 399. 

(18) Rheumatic disease.—Fitz¬ 
gerald V. Brennan, Mass., 197 N.E. 
20 . 

(19) Rupture of placenta neces¬ 
sitating Csesarian operation.—Sym¬ 
ington V. Graham, 169 A. 316, 165 
Md. 441. 

(20) Spastic colitis.—Cobb v. Bald¬ 
win, La.App., 178 So. 743. 

(21) Sterility or impotency. 

La.—Meaux v. Gulf Ins. Co., App., 
182 So. 158, followed in 182 So. 164, 
two cases. 

Mich.—Ford v. Nicol, 246 N.W. 130, 
261 Mich. 307. 

17 C.J. p 755 note 63 [d] (3). 

(22) Suffering after miscarriage.— 
Consolidated Coach Corporation v. 
Garmon, 26 S.W.2d 20, 233 Ky. 464. 

(23) Traumatic neurasthenia.— 
Cookson V. H. G. Barker Co., 115 A. 
285, 120 Me. 527. 

(24) Tuberculosis.—Gillespie v. 
Lee, 123 So. 841, 11 La,App. 678—17 
C.J. p 756 note 65 [a] (9), (10). 

(25) Tumor.—^Kimmie v. Terminal 
R, R. Ass’n of St. Louis, 66 S.W. 
2d 561, 334 Mo. 596. 

(26) Other injuries, effects, or con¬ 
ditions see 17 C.J. p 750 note 23 [b], 
p 755 note 63 [d], p 756 note 65 
[a]. 

71. La.—^Augustine v. Blasini, App.. 
176 So. 664. 

72. Me.—Hamlin v. N. H. Bragg & 
Sons, 151 A. 197, 129 Me. 165. 

Mich-—Ford v. Nicol, 246 N.W, 130, 
261 Mich. 307. 

Previous fall 

In an action for injuries from a 
fall, the fact that plaintiff had re¬ 
ceived injuries in a previous fall 
would no-t necessarily make an 
award for the present injury a mat¬ 
ter of guesswork.—Kiefer v. City of 
St, Joseph, Mo., 243 S.W. 104. 
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73. Or.—Lippold v. Kidd, 269 P. 210, 
126 Or. 160, 59 A.L.R. 875. 

74. Me.—Hamlin v. N. H. Bragg & 
Sons, 151 A. 197, 129 Me. 165. 

75. XJ.S.—The Andrea F. Lucken- 
bach, C.C.A.Cal., 78 F.2d S27—May 
Department Stores Co. v. Bell, C. 
C.A.Mo., 61 P.2d 830. 

Mo.—Adelsberger v. Sheehy, 59 S.W. 

2d 644, 332 Mo. 954. 

Pa.—Zimmerman v. Weinroth, 116 
A. 510, 272 Pa. 537. 

Conflict in plaintiff’s medical testi¬ 
mony 

Plaintiff failed to prove that ulcer¬ 
ated heel was caused by accident, 
where his medical experts' testimony 
was so conflicting as to warrant- in¬ 
consistent inferences.—^Mudano v. 
Philadelphia Rapid Transit Co., 137 
A. 104, 289 Pa. 51. 

Part of injuries attributable to de¬ 
fendant 

Pedestrian struck in succession by 
automobile and defendant’s vehicle 
could recover for those injuries 
shown by preponderance of evidence 
to have been caused by defendant's 
act.—De Witt v. Gerard, 264 N.W. 
379, 274 Mich. 299. 

76. Mo.—^Hunt V. Armour & Co., 136 
S.W.2d 312—Derschow v. St. Louis 
Public Service Co., 95 S.W.2d 1173, 
339 Mo. 63—Cox v. Missouri-Kan- 
sas-Texas R. Co., 76 S.W.2d 411, 
335 Mo. 1226. 

N.J.—Scali v. Public Service Electric 
& Gas Co., 142 A. 821, 6 N.J.Misc. 
795. 

Pa.—McCrosson v. Philadelphia 
Rapid Transit Co., 129 A. 568, 283 
Pa. 492. 

17 C.J. p 756 note 65. 

Evidence of causal relation 

Impairment of organ, discoverable 
immediately after injury, to man 
theretofore in perfect physical 
health, constitutes evidence that in¬ 
jury produced impairment.—Harvey 
Coal Corporation v. Pappas, 18 S.W. 
2d 958, 230 Ky. 108, 73 A.L.R. 473. 

77 . N.J.—Scali V. Public Service 
Electric & Gas Co., 142 A. 821, 6 
N.J.Misc. 795. 

17 C.J. p 756 note 66. 

7a La.—^Klein v. Medical Bldg.. 
Realty Co., App., 147 So. 122, 



25 


DAMAaEf^ 


§ lti2 


ages for a disease or condition which did r.</. a: - 
pear until many months after the accidenr, 
testimony is required to connect the di^ea-e or con¬ 
dition with the accident.One claiming that a 
willful wrong of defendant caused fright or mental 
shock which resulted in a subsequent physical in¬ 
jury must prove by clear and convincing evidence 
the commission of the wrongful act and a chain of 
unbroken causal connection between the alleged 
act and th-e physical injury.S*) To warrant sub¬ 
stantial damages for defendant’s failure to com¬ 
ply with a statute requiring designated persons to 
keep certain articles and emollients on hand, there 
must be proof that plaintiff’s suffering would prob¬ 
ably have been alleviated, or that the harmful ef¬ 
fects of his injuries would have been lessened, if 
the prescribed articles and emollients had been kept 
on hand.^^ 

(3) Pain and Suffering 

Direct evidence of physical or mental pain and suf- 
faring is not always essential. Such suffering may be 


estabi'Shed as wei! by Circumstantial evidence as by the 
fact cf se’-jcus phy sxal Injury. 

lb. j:>*:fy a fi.r pain and suffiriiig, the 

evi'b'uce T/.:< •‘haiw «htrvT the actual existence 
there'u' r.r ehe -nth h ’t:r:es that riiid suf- 

, fermg w"irdd p.re^r.Ui.Jily fnhow.^- Physical pain 
; may be l^y circunn-tantial evidenced”* and 

' need not lx* prnv<dl by direct evidence but the 
circumstances must be such as to warrant a fair 
inference that physical pain was suffered, and it is 
not sufheient that the evidence warrants only a 
surmise as to such suffering.Physical pain and 
'■ ‘buffering may often be inferred from plaintiff’s 
condition or from the nature of the injury, wuth- 
out direct evidence,^® but, where the nature of the 
I injury is such that physical pain cannot be in¬ 
ferred from the fact of the injury alone, there 
must be specific proof of such pain.*^" 

Mental suffering. There need not he direct evi¬ 
dence of the existence of mental suffering, but it 
may be inferred from the surrounding circumstanc¬ 
es, as from the fact of serious physical injury.^^ 


Preexisting* disease lield cause 

(1) Of amputation of leg.—Colum¬ 
bus Electric & Power Co. v. Downs, 
106 So. 593, 214 Ala 104. 

(2) Of locomotor ataxia.—Cald¬ 
well V. City of Shreveport, 90 So. 
763, 150 La. 465. 

lusufacient proof of preexisting* dis¬ 
ease 

Testimony merely that ovarian 
diseases are common among women 
W'ho have borne children would not 
warrant the jury in finding that 
plaintiff was suffering from such a 
disease prior to her injury.—Schaff 
V. Wright, Tex.Civ.App., 214 S.W. 
945, error refused. 

Tuberculosis 

(1) Proof is not required that the 
infepting germ which caused tuber¬ 
culosis was implanted in plaintiff's 
body at the time of the injury.—Mc- 
Minis V. Philadelphia Rapid Transit 
Co.. 135 A. 722, 2S8 Pa. 377. 

(2) Where plaintiff sought to re¬ 
cover damages for aggravation of 
preexisting tubercular infection, it 
was not necessary for doctors to tes¬ 
tify positively that plaintiff would 
not have been in same condition if 
accident had not occurred.—Offen- 
send V. Atlantic Refining Co., 185 A. 
745, 322 Pa. 399. 

Pvideuce held sufficient 

(1) To establish liability for per¬ 
manent injuries to foot caused by 
osteomyelitis, on issue of whether 
disease was result of injury caused 
by defendant or of previous injury. 
—Rook V. State, 4 N.Y.S.2d 116. 254 
App.Div. 67. 

(2) To authorize verdict for plain¬ 
tiff. but not for amount awarded 


W’here operation which plaintiff un¬ 
derwent was result of a preexisting 
ailment.—Martin v. Cincinnati St. 
Ry. Co.. 22 yr.E.2d 735, 61 Ohio App. 
375. 

Evidence held not to show causal 
relation betw’een back injuries and 
former pelvuc bone injury.—Demp¬ 
ster v. Fite, 167 S.E. 33, 203 X.C. 
697. 

79. La.—Cobb v. Baldwin, App., 178 
So. 743, 

80. Va.—Bowles v. May, 166 S.E. 
550, 159 Va. 419. 

81. Ala.—Smith v. Wolf, 49 So. 395, 
160 Ala. 644. 

82. Ariz.—Olsen v. Mading, 45 P.2d 
23, 45 Ariz. 423. 

Future pain and suffering see infra 
this section subdivision b (5). 
Evidence held sufficient 
Iowa.—McDougal v. Bormann, 234 N. 

W, 807, 211 Iowa 950. 

17 C.J. p 754 note 60 [a] (2). 

83. Tex.—Walker v. Kellar, Civ. 
App., 218 S.W. 792. 

8A Tex.—^Well« v. Ford, Civ.App., 
118 S.W.2d 420, error dismissed. 

85. Tex.—^Walker v. Kellar, Civ. 
App., 218 S.'W. 792. 

86. Ala.—Penney v. Warren, 115 So. 
16, 19, 217 Ala, 120, quoting Cor¬ 
pus Juris, 

Ga.—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E, 549, 47 Ga. 
App. 369. 

Ill.—Brownell v. Village of Antioch, 
215 IlLApp. 404. 

Ky.—Prichard v. Collins, 15 S.W.2d 
497. 228 Ky. 635. 

Mass.—Choicener v. Walters Amuse¬ 
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ment Agency, 168 N.E. 918, 269 
Mass. 3 41. 

Tex.—Wells v. Ford, Civ.App., 118 S. 
W.2d 420, error dismissed—Dallas 
Ry. & Terminal Co. v". I>avis, Civ. 
App., 26 S,W.2d 340. 

17 C.J. p 828 note 33. 

87. Ala.—Penney v. W'arren, 115 So. 
16, 19, 217 Ala. 120, quoting Cor¬ 
pus Juris. 

Tex.—Dallas Cons. Electric St. R. 
Co. V. Pettit, 105 S.wq 42, 47 Tex. 
Civ.App, 354. 

88. Ala.—Louisville & XT. R. Co. v. 
Robinson, 105 So, 874. 213 Ala. 522. 

Hawaii.—Choy v. Otaguro, 32 Ha¬ 
waii 543. 

Ill.—Klatz V. Pfeffer, 164 N.E. 224, 
333 Ill. 90. 

Md.—County Commissioners of 
Prince George’s County v. Tim¬ 
mons, 133 A. 322, 327, 150 Md. 511, 
citing Corpus Juris. 

Mo.—Mayne v. Kansas City Rys. 
Co., 229 S.W. 386, 287 Mo. 235— 
Stoker v. Elniff, App., 33 S.W'.2d 
977. 

Tex.—Wells v. Ford, Civ.App., 118 
S.W,2d 420, error dismissed—Dal¬ 
las Ry. & Terminal Co. v. Davis, 
Civ.App., 26 S-W.2d 340—St. Louis, 
B. & M. Ry. Co. V. Davis, Civ. 
App., 262 S.W. 923. 

17 C.J. p 830 notes 42, 43. 

Bvideuce held sufficient 

(1) To authorize recovery for 
mental pain or anguish.—Texas & 
N. O. R. Co, V. Coe, Tex.Civ.App., 
102 S.W^2d 465, error dismissed— 
Lottman v. Cuilla, Tex.Civ.App., 279 
S.W. 519, reversed on other grounds, 
Com.App., 288 S.W. 123—17 C.J. p 
830 note 42 [al-p S32 note 61 tc]. 
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In any event, in order that there may he a recov¬ 
ery for mcntai suffering, there must be either di¬ 
rect or circumstantial evidence from which the 
jury may imply its existence.®^ 

(4) Earnings and Earning Capacity 
aa. Loss of earnings 
bb. Impairment of earning capacity 

aa. Loss of Earnings 

To warrant recovery for loss of time or earnings, 
the evidence must establish the fact, cause, and extent 
thereof by a sufficient degree of proof. 

A claim for loss of time or earnings must be 
supported by the evidence and can be allowed only 
in such amount as is so supported.^0 A party as- 


j serting such claim must establish a reasonable 
I probability that his injury brought about the loss,^! 
and must afford a basis for a reasonable estimate 
of the amount of such loss.^- Specific data on 
which to rest recovery,such as the amount of 
time lost^^ and its value,must be given. The 
evidence need not show the loss of earnings with 
mathematical accuracyonly a reasonable de¬ 
gree of certainty is required.^'^ Difficulty in prov¬ 
ing definitely the value of loss of time cannot re¬ 
lieve the wrongdoer of his obligation,although 
conjectural or purely speculative evidence on this 
subject is to be disregarded.^^ Evidence of the 
past income of a person from his partnership in 
an established commercial or professional enter- 


(2) To warrant inference that 
plaintiff was fearful for own safety 
as well as for safety of another.— 
Wehb V. Francis J. Lewald Coal Co., 
4 P.2d 532, 214 Cal. 183, 77 A.L.R. 
675. 

(3) To justify denial of damages 
for mental suffering. 

Ohio.—^King v. City of Shelby, 17S N. 

E. 22, 40 Ohio App. 195. 

Wash.—Stiles v. Pantages Theatre 
Co.. 279 P. 112, 152 Wash. 626. 
Evidence held, insuffllcient 

(1) To sustain claim for damages 
for vexation and humiliation.—Sand¬ 
lin V. Coyle, 78 So. 261, 143 La. 121, 
Lr.R.A.1918D, 389. 

<2) To warrant recovery for fear 
of plaintiff for her safety.—Kelly v. 
Fretz, 65 P.2d 914, 19 Cal.App.2d 
356. 

(3) To warrant more than nominal 
damages for mental pain and an¬ 
guish.—Jenkins v. Skelton, 192 P. 
249, 21 Ariz. 663. 

89. N.C.—Muse V. Ford Motor Co., 
95 S.E. 900, 175 N.C. 466. 

90. XJ.S.—Oregon-Washington R. & 
ITav. Co. V. Branham, Wash., 259 

F. 555, 170 C.C.A. 517. 

Ala.—Mackintosh Co. v. Wells, 118 
So. 276. 218 Ala. 260. 

Ill,—Peters v. Howard, 206 HI,App. 
610. 

La.—^Roy v. Yarbrough, App., 1S7 So. 
883. 

ISTontinal daanages 

Plaintiff was held entitled under 
e%udence to at least nominal dam¬ 
ages for loss of earnings.—Bishop 
V. Musick Plating Works, 3 S.W.2d 
256, 22^ Mo.App. 370, 

Evidence of diminished eamingr ca¬ 
pacity only will not warrant a find¬ 
ing of damages for loss of time or 
earnings.—A, F. Waite Taxi & Liv¬ 
ery Co. v. McGrew, 16 Ohio App. 
219. 

91. Conn,—Ball v. T. j. Pardy 
Const. Co., 143 A. 855, 108 Conn. 
549, 63 A,L.R. 139. 


Mich.—Maxwell v. Wanik, 287 N.W. 
396, 290 Mich. 106. 

Evidence held iasTifB.cient to sus¬ 
tain finding that plaintiff’s loss of 
earnings W'as not due to the injuries 
sustained.—Torr v. United Railroads 
of San Francisco, 202 P, 671, 187 
Cal. 505. 

92. Ala.—^Walker County v. Davis, 
128 So. 144, 221 Ala. 195. 

Conn.—Ball v. T. J. Pardy Const. Co., 
143 A. 855, 108 Conn. 549. 63 A.L.R. 
139. 

Mich.—^Maxwell v. Wanik, 287 K.W. 
396, 290 Mich. 106. 

Evidence held sufficient 
Cal.—Holmes v. California Crushed 
Fruit Co., 232 P. 178, 69 Cal.App. 
779. 

Conn,—Goldberg v. Mertz, 194 A. 721, 
123 Conn. 308. 

Mass.—Barrows v. Checker Taxi Co., 
195 K.K 112, 290 Mass. 231. 

Mo.—Fishang v. Eyermann Con¬ 
tracting Co., 63 S.W.2d 30, 333 Mo. 
874. 

N.J.—^De Paolo v. Testa, 186 A. 688, 
14 N.J.Misc. 682. 

Tex.—Glazer v- Woodward, Civ.App., 
127 S.W.2d 938, error dismissed, 
judgment correct. 

17 C.J. p 754 note 60 [a] (2). 

Evidence held insufficient 

(1) To vrarrant recovery for loss 
of time or earnings generally. 

La.—^Ardoin v. Robinson, App., 176 
So. 228—Friede v. Toye Bros. Yel¬ 
low Cab Co., App., 156 So. 48. 
Mo.—Plintjer v, Kansas City, App., 
204 S.W. 951. 

Tex—Gamer v, Winchester, Civ.App,, 
110 S.W.2d 1190, error dismissed— 
Panhandle & S. F. Ry. Co. v. 
Reed, Civ.App., 273 S.W. 611. 

17 C.J. p 896 note 96 [c]. 

(2) To establish loss of business 
or profits. 

Ariz.—Jenkins v. Skelton, 192 P. 
249, 21 Ariz, 663. 

La.—Stroud v. Davis-Lawhead 
Funeral Home, App., 154 So. 476. | 
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Wis.—Phillips V. Saecker, 234 N’.W. 
745, 204 Wis. 273. 

(3) To warrant damages based on 
inability to harvest and market all 
of a certain crop where part of the 
crop had been harvested before the 
injuries were received.—^Alengi v. 
Hartford Accident & Indemnity Co., 
App., 167 So, 130, conforming to 
165 So. 8, 183 La. 847, annulling, 
App., 162 So. 218. 

93. Ala.—Mackintosh Co. v. Wells, 
118 So. 276, 218 Ala. 260. 

94. Mich.—Maxwell v. Wanik, 287 
N.W. 396, 290 Mich. 106. 

95. Iowa.—Lange v. Bedell, 212 N. 
W. 354, 203 Iowa 1194. 

Mich.—Maxwell v. Wanik. 287 H.W. 
396, 290 Mich. 106. 

Mo.—Hale v. Atkins, 256 S.W. 544, 
215 Mo.App. 380. 

98. Mo.—Crenshaw v. St. Louis 
Public Service Co., App., 52 S.W.2d 
1035. 

97. Mo.—Crenshaw v. St. Louis 
I Public Service Co., supra. 

98. Ky.—Chesapeake & O. Ry: Co. 

V. Shanks, 86 S.W.2d 128, 260 

Ky. 416. 

Amoimt not stated definitely 
Where there was proof of con¬ 
siderable loss of earnings, fact that 
plaintiff could not definitely state 
amount of loss did not preclude 
award.—Lurge v. Godfrey, 159 A. 
$95, 10 N.J.Misc. 427. 

99. Ky.—Chesapeake & O. Ry. Co. v. 
Shanks, 86 S.W.2d 128, 260 Ky. 
416. 

Estimate of loss of profits 

To establish loss of profits in 
contracting business as result of 
personal injuries, something more 
is required than estimate.—Horrell 
V. Gulf & Valley Cotton Oil Co., 133 
So. 394, 16 La.App. 90. 

Evidence held conjectural 
La.—Gaines v. Teche Lines, App., 
176 So. 134. 
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prise is not conclusive proof of the value of his 
time.^ 

bb. Impairment of Earning- Capacity 

Impairment of earning capacity must be sufficiently 
established by the evidence to warrant recovery there¬ 
for. Proof may be made by comparing earnings before 
and after the injury; but such proof is not conclusive. 

A claim of damages for lost or diminished earn-* 
ing capacity must be supported by satisfactory 
proof of the fact of such impairment, the extent 
thereof, and, in the case of a claim for permanent 
impairment of earning power, by satisfactory evi¬ 
dence of the permanency of the injury and the 
proof should be made by the best evidence avail¬ 
able.^ Proof with certainty or mathematical ex¬ 
actness is not required,^ nor need the proof be 
clear and indubitable but such damages cannot 
be left to mere conjecture.® Proof of the age, 
health, and habits of the party injured does not, 
standing alone, ordinarily afford a sufficient basis 


on which to rest a verdict for loss of earning pow¬ 
er;" nor can pecuniary loss from a claimed dimi¬ 
nution in earning capacity or in ability to perform 
services be determined solely on proof of a dimi¬ 
nution in capacity to labor.^ 

The pecuniary loss suffered as a result of im¬ 
pairment of earning capacity may be proved hy a 
comparison of the injured person’s earnings imme¬ 
diately preceding his injury with those immediate¬ 
ly thereafter.'^ Plowever, such a comparison is 
not essential or necessarily conclusive.^^ Thus, 
although evidence of what an individual was able 
to earn at his regular occupation a reasonably 
brief time before his injury is proof from which, 
with other evidence, his earning power just before 
his injury may be inferred,it is not essential to 
establish that there were actual earnings prior to 
the injury g^nd the fact that the actual earnings 
after the injury were the same,^^ or the fact that the 


Okl.—Spillers v. Missouri, Kan¬ 
sas & Oklahoma Coach Lines, 88 
P.2d 642, 184 Okl. 507. 

2. Ky.—^Augustus V. Goodrum, 6 S. 

W.2d 703, 224 Ky. 558. 

Pa.—Zimmerman v, Weinroth, 116 
A. 510, 272 Pa. 537—Baxter v. 
Philadelphia & R. Ry. Co., 107 A. 
881, 264 Pa. 467, 9 A.L.R. 504— 
McCaulif V. Griffith, 168 A. 536, 
110 Pa.Super. 522. 

Tex.—Wells v. Ford, Civ.App., 118 
S.W-2d 420, error dismissed—South 
Plains Coaches v. Behringer, Civ. 
App„ 32 S.W.2a 959, error dis¬ 
missed. 

Pact, extent, or pennaaency of im¬ 
pairment 

(1) Held sufficiently established. 
U.S.—Gray v. Dieckmann, C.C.A.N. 

H., 109 F.2d 382. 

Ariz.—S. A. Gerrard Co. v. Couch, 
29 P.2d 151, 43 Ariz: 57—United 
Verde Copper Co. v. Wiley, 183 
P. 737, 20 Ariz. 525. 

Hass.—Hainan v. New England Tele¬ 
phone & Telegraph Co., 5 N.E.2d 
209, 296 Mass. 219. 

Okl.—Peppers Gasoline Co. v. Web¬ 
er, 98 P.2d 1087. 

Pa.—Robb V. Niles-Bement-Pond Co., 
112 A. 459, 269 Pa. 298—Hasse v. 
McCown, 89 Pa.Super. 334. 

Tex.—^Weatherhead v. Vavithis, Civ. 
App., 135 S.W.2d 1008—Wells v. 
Ford, Civ.App., 118 S.W.2d 420, er¬ 
ror dismissed—Dallas Ry. & Ter¬ 
minal Co. V. Darden, Civ.App., 23 
S.W.2d 739, affirmed, Com.App., 38 
S.W-2d 777—Houston Belt & Ter¬ 
minal Ry. Co. V, Davis, Civ.App., 
19 S.W.2d 77, error refused. 

17 C.J. p 754 note 60 [a] (2), p 1042 
note 28 [a] (1). 

(2) Held not sufficiently estab¬ 
lished. 


Ga.—City of Atlanta v. Jolly, 146 S. 

E. 770, 39 Ga.App. 282. 

Ky.—McElrath v. Barnett, 120 S.W. 
2d 216, 274 Ky. 771—Chesapeake 
& O. Ry. Co. V. Thompson, 270 S. 
W. 464, 208 Ky. 32—Union Light, 
Heat & Power Co. v. O’Connell, 248 
S.W. 237, 198 Ky. 122. 

La.—Ponder v. Ponder, App., 157 So. 
627. 

Pa.—Zimmerman v. Weinroth, 116 
A. 510, 272 Pa. 537—Dempsey v. 
City of Scranton, 107 A. 877, 264 
Pa. 495. 

Tex.—Merchants Bldg. Corporation v. 
Adler, Civ.App., 110 S,W,2d 978, er¬ 
ror dismissed. 

3. ’ Pa.—Rice v. Hill, 172 A. 289, 315 
Pa, 166. 

4. Mich.—Sadlowski v. Meeron, 215 
N.W. 422, 240 Mich. 306, affirmed 
220 N.W. 680, 243 Mich. 602. 

Pa.—Rice v. Hill, 172 A. 289, 315 
Pa. 166. 

5. Pa.—Perillo v. Philadelphia 
Rapid Transit Co., 89 Pa.Super. 
461. 

6- Pa.—Rice v. Hill. 172 A. 289, 315 
Pa, 166—Zimmerman v. Weinroth, 
116 A. 510, 272 Pa. 537—McCaulif 
V. Griffith, 168 A, 536, 110 Pa. 

Super. 522. 

aSvidence held not too speculative 
Mass.—Bagley v. Kimball, 167 N.E. 
661, 268 Mass. 440. 

7. Pa.—Zimmerman v. Weinroth, 

116 A. 510, 272 Pa. 537—^McCaulif 
V. Griffith, 168 A. 536, 110 Pa. 

Super. 522. 

8. Ga.—^West v. Moore, 160 S.E. 811, 
44 Ga.App. 214—City of Atlanta v. 
Jolly, 146 S.E. 770, 39 Ga.App. 282. 

Tex.—Thomas v. Pugh, Civ.App., 6 
' S.W.2d 202. 


Wash.—Van Liew v. Atwood, 197 P. 
921, 115 Wash. 580. 

9. Md.—Pleischman Transp. Co. v. 
Egli, 164 A. 228, 163 Md. 663. 

10. Mass.—Cross v. Sharaffa, 183 
N.E. 838, 281 Mass. 329. 

Earnings of minor 

A minor should not be denied re¬ 
covery for future decreased earning 
power merely because he is unable 
to give specific evidence as to 
amount of his earnings prior to acci¬ 
dent as compared to amount there¬ 
after, but award should be based 
on some evidence as to probable ef¬ 
fect of injuries on his future earn¬ 
ing power.—Pawnee Farmers* Ele¬ 
vator Co. V. Powell, 227 P. 836, 76 
Colo. 1, 37 A.L.R. 6. 

11. Pa.—Rooney v- Maezko, 172 A. 
151, 315 Pa. 113. 

Continuance of high price of labor 
Where plaintiff was a laboring 
man and at the time of injury as 
well as trial labor was commanding 
the highest price in the history of 
the country, it will not be presumed 
that he could continue to do hard 
manual labor and to command such 
price for the remainder of his life.— 
Mullally V. Haslam, 184 N.W. 910, 
106 Neb. 860. 

12^ Cal.—Skulte v. Ahern, 71 P.2d 
340, 22 CaLApp.2d 460. 

Wis.—Hoefer v. Last, 266 N.W. 196, 
221 Wis, 102. 

13- Pa.—Piper v. Adams Express * 
Co., 113 A. 562, 270 Pa. 54—Petro 
V. Birtley, 32 Luz.Leg.Reg. 461, 
464. 

Rehiring by former employer 

Whether former employer will 
again hire injured employee has evi¬ 
dential significance, but is not con¬ 
clusive of issue whether employee's 
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actual earnings after lajtiry were higher than the 
prior earnings,is not conclusive proof that there 
was no loss of earning power. Where plaintiff is 
a minor and it is claimed that he will sustain loss ; 
of earnings after reaching majority, the absence 
of opinion evidence estimating the amount of such 
loss ivill not bar a xecoi-^ery there for, 

(5) Future or Permanent Consequences 

Future consequences of an injury must be established j 


with reasonable certainty; mere possibility is insuffi¬ 
cient. Under some circumstances expert testimony is re¬ 
quired to establish such consequences. 

It is necessary, but sufficient, that the evidence 
to authorize a recovery for a permanent injury or 
for the future effects of an injury establish such 
apprehended consequences with reasonable certain¬ 
ty,^® or reasonable probability.^'^ It has also been 
held that to authorize a recovery for permanent 


working capacity was lessened, by 
injury.—Hainan v. New Engiand 
Telephone & Telegraph Co., 5 N.E-2d 
209, 296 Mass. 219. 

14. Ga-—Southern Hotel Co, v. 
Evans, 110 S.E. 459, 2S Ga.App. 
161. 

15. IJ.S.—Detroit Taxicab & Trans¬ 
fer Co. V. Pratt, C.C.A.Mich., 2 F. 
2d 193. 

Mich.—Sadlowski v. Meeron, 215 N. 
W*. 422, 240 Mich. 306. affirmed 220 
N.W. 680. 243 Mich. 602. 

Infereace of some loss after majori¬ 
ty 

The fact that an infant plaintiff 
will sustain some loss of earnings 
after reaching majority may be in¬ 
ferred from permanent mental im¬ 
pairment.—Sadlowski v, Meeron, su¬ 
pra. 

Evidence held sufficient to sustain 
award for impairment of minor’s 
earning capacity after majority. 
Mass.—Cross v. Sharaffa, 1S3 N.E. 
83S, 281 Mass. 329. 

Pa.—^Allen v. Buffalo, R. & P. Ry. 
Co., 118 A. 490, 274 Pa. 518. 

IS. Ariz.—Coppinger v. Broderick, 
295 P, 780. 37 Ariz. 473, 81 A.L.R. 
419. 

Ark,—Missouri Pac. Transp. Co. v. 

Kinney, 135 S.W.2d 56. 

Cal,—Babb v. Murray, 79 P.2d 159, 
26 CaLApp.2d 153—Silvester v. 
Scanlan, 28 P.2d 97, 136 Cal.App. 
107. 

Mo.—Derschow v. St. Louis Public 
Service Co., 95 S.W.2d 1173, 339 
Mo. 63—Weiner v. St. Louis Public 
Service Co., 87 S.W.2d 191~Plank 
V. R. J. Brown Petroleum Co., 61 
S.W.2d 328, 332 Mo. 1150—Clark 
V. Mississippi River & B. T. Ry., 
23 S.W.2d 174, 324 Mo. 406—Bante 
V. Wells, App., 34 S.W.2d 980—Wil¬ 
bur V. Southwest Missouri Elec¬ 
tric Ry. Co., 85 S.W. 671, 110 Mo. 
App. 689. 

Neb.—McGowan v. Dresher Bros., 183 
N.W. 560, 106 Neb. 374. 

Okl.—Peppers Gasoline Co. v. Weber, 
9S P.2d 1087. 

Or.—^Ahonen v. Hryszko, 175 P. 616, 
90 Or. 451. 

Tex.—Hamilton v. Harris, Civ.App., 


223 S.W. 533, dismissed for want 
of jurisdiction. 

Vt.—Johnson v. Rule, 164 A. 681, 105 
Vt. 249. 

17 C.J. p 765 note 12. 

Evidence held sufficient 

(1) To establish that injuries were 
permanent. 

Cal.—Lahti v. McMenamin, 268 P. 
644, 204 Cal. 415—Martin v. Shea, 
187 P. 23, 182 Cal. 130—Stetson v. 
Blum, 37 P.2d 128, 1 Cal.App.2d 
593. 

Ky.—Sullivan v. Saylor, 132 S.W.2d 
340. 279 Ky. 820—Louisville & N. 

R. Co. V. Lewis. 291 S.W. 401, 218 
Ky. 197. 

Mass.—Cross v. Sharaffa, 183 N.E. 
838, 281 Mass. 329. 

Mich.—Tabor v. Carey & Leach Bus 
Lines, 217 N.W. 792, 242 Mich. 9. 
Mo.—Thompson v. Wilson, App., 119 

S. W.2d 848—Higgins v. Terminal 
R. Ass’n of St. Louis. 97 S.W.2d 
892, 231 Mo.App. 837—Hagen v. 
Wells, App., 277 S.W. 581. 

N.M.—Johnson v. City of Santa F§, 
290 P. 793, 35 N.M. 77. 

Okl.—^Peppers Gasoline Co. v. Weber, 
98 P.2d 1087. 

Pa.—Nee v. Versailles Tp., 67 Pa. 
Super. 440. 

Tex.—Houston Belt & Terminal Ry. 
Co. V. Davis. Civ.App., 19 S W.2d 
77, error refused—Texas Employ¬ 
ers’ Ins. Ass’n v. Tabor, Civ.App., 
274 S.W. 309, affirmed. Com.App., 
283 S.W. 779—Hines v. Welch, Civ. 
App., 229 S.W. 681—Galveston, H. 
& S. A. Ry. Co. V. Harling, Civ. 
App., 208 S.W. 207, affirmed, Com. 
App., 260 S.W. 1016. 

Wash.—^Dillon v. Burnett, 85 P.2d 
656, 197 Wash. 371. 

(2) To warrant damages for fu¬ 
ture pain and suffering. 

Mo.—Estes V. Kansas City, C. C. & 
St. J. Ry. Co., App., 23 S.W.2d 
193. 

N.T.—^Weiler v. Manhattan R. Co., 6 
N.Y.S. 320, 53 Hun 372, affirmed 28 
N.E. 255, 127 N.T. 669. 

Okl.— Peppers Gasoline Co, v. Weber, 
98 P.2d 1087—Weatherly v. Ma- 
natt, 179 P. 470, 72 Okl. 138. 

Tex.—Texas & N. O. R. Co, v. Coe, 
Civ.App., 102 S.W.2d 465, error 
dismissed—Dallas Ry. & Terminal 
Co. V. Garrison, Civ.App., 30 S. 
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W.2d 1108, reversed on other 
grounds, Com.App., 45 S.W.2d 183. 
17 C.J. p 763 note 4 [c], p 764 note 
5 [a]. 

(3) Other cases see 17 C.J. p 765 
note 12 [b]. 

Evidence held insufficient 
Ark.—Temple Cotton Oil Co. v. 
Brown, 132 S.W.2d 791, 198 Ark. 
1076. 

Cal.—Moore v. Levy, 18 P.2d 362, 
128 Cal.App. 687. 

Iowa.—Shuck v. Keefe, 218 N.W. 31, 
205 Iowa 365. 

Ky.—Louisville & I. R. Co. v. Mur¬ 
phy. 228 S.W. 442, 190 Ky. 795. 
La.—Ardoin v. Robinson, App., 176 
So. 228—Simon v. Toye Bros. Yel¬ 
low Cab Co., App., 152 So. 606— 
Klein v. Medical Bldg. Realty Co., 
App., 147 So. 122—Sharp v. Kahn, 
App., 143 So, 514—Lacy v. Lucky, 
140 So. 857, 19 La.App. 743. 

Md.—Mangione v. Snead, 195 A. 329, 
173 Md. 33. 

Minn.—Cox v. Chicago Great West¬ 
ern R. Co., 217 N.W. 128, 173 Minn. 
239. 

Mo.—Derschow v. St. Louis Public 
Service Co., 95 S.W,2d 1173, 339 
Mo. 63—^Weiner v. St. Louis Public 
Service Co., 87 S.W.2d 191—Bante 
v. Wells, App., 34 S.W.2d 980. 

Or.—Print v. Amato, 284 P, 183, 131 
Or. 631. 

Wis.—Reiher v. Mandernack, 291 N. 
W. 758. 

17 C.J. p 764 note 8 [b], p 765 note 
12 [c]. 

Subjective symptoms or conditions 

(1) Where objective symptoms in¬ 
dicate full recovery, a large verdict 
cannot be sustained because subjec¬ 
tive symptoms described by plaintiff 
indicate a continuance of ailments, 
unless the evidence furnishes a basis 
for determining with reasonable cer¬ 
tainty the future consequences to be 
apprehended.—Lowe v. Armour Pack¬ 
ing Co., 182 N.W, 610, 148 Minn. 464. 

(2) The effect of injury is not per¬ 
manent, unless caused by condition 
not likely to change, but such infer¬ 
ence cannot be drawn from subjec¬ 
tive condition accompanied by no 
physical impairment or defect and 
offering no intrinsic indicia of 
its probable duration.—^Mangione v. 
Snead, 195 A. 329, 173 Md. 33. 

17. Tex.—Jacobe v. Goings, Civ. 
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injuries there must be positive and satisfactory ^ 
evidence of permanency,^particularly when a ] 
verdict is so large that it can be sustained only if j 
the injuries are permanent,and that even a prob- | 
ability of permanency is not sufficient.A mere 
conjecture or possibility of future or permanent * 
consequences is insulhcieiit to justify a recovery ^ 
therefor.-^ However, plaintiff is not required to j 
prove the permanency or future effects of his in- j 
jury beyond a reasonable doubt^^ or with absolute | 
certainty,or to prove that there is no possibility ^ 
that such effects will not ensue.-^ Proof that a 
condition may cause future trouble is not neces¬ 
sarily proof of a permanent injury which will con¬ 
tinue throughout life.^s The introduction of life 
tables is not essential to the recovery of future 
damages for permanent injuries. 

Future expenses, A plaintiff seeking to recover 
damages based on the cost of future medical treat¬ 
ment must furnish legally adequate proof that he 
will require such treatment and of its cost.27 So 


it has been held that a recovery for future medical 
ex])enses is unauthorized in the absence of proof 
(>t the reasonable value thereof.-^ 

Xectssitx oj expert testimony. While it has 
been held that the question of the permanency of 
an injury is one of science to be determined from 
the testimony of skilled and professional persons, 
at least where the injury is such as to require 
skilled and professional men to determine its cause 
and extent,direct expert evidence is not, accord¬ 
ing to the general rule, always essential to establish 
the permanency or future effects of an injury.^^ 
So, future pain and suffering, or the permanency 
of injuries, may in some cases be inferred from the 
nature of the injury alone.However, it has been 
held that, where there is nothing from which a 
layman can form any well grounded opinion as to 
the permanency of the injury,^^ or where the in¬ 
jury is purely subject!ve,^^ expert evidence as to 
the apprehended consequences must be introduced; 
and especially is expert testimony necessary to 


App., 3 S.W.2d 535, error dis¬ 
missed. 

Vt.—Johnson v. Rule, 164 A. 6S1, 105 
Vt. 249. 

17 C.J. p 766 note 13. 

18 . Ky.—Herndon v. Waldon, 47 S. 
W.2d 1047, 243 Ky. 312. 

19 . Ky.—Louisville & K, R. Co. v. 
Gregory, 130 S.W.2d 745, 279 Ky. 
295—Louisville & N. R. Co, v. Na¬ 
pier, 102 S.W.2d 1, 267 Ky. 326— 
Chesapeake & O. Ry. Co. v. Mc¬ 
Cullough, 33 S.W.2d 655, 236 Ky. 
647—Louisville & N. R. Co. v. Lew¬ 
is, 278 S.-W. 143, 211 Ky. 830— 
Louisville & I. R. Co. v. Murphy, 
228 S.W. 442, 190 Ky. 795—Illinois 
Cent. Ry. v. Ba\sham, 209 S.W. 362, 
183 Ky. 439. 

20 . Mo.—Derschow v. St. Louis Pub¬ 
lic Service Co., 95 S.W.2d 1173, 
339 Mo. 63—^Weiner v. St. Louis 
Public Service Co., 87 S.W.2d 191 
—Plank V. R. J. Brown Petroleum 
Co., 61 S.W.2d 328, 332 Mo. 1150. 

Neb.—McGowan v. Dresher Bros., 
183 N.W. 560, 106 Neb. 374. 

Okl.—Peppers Gasoline Co. v. Web¬ 
er, 98 P.2d 1087, 186 Okl. 471. 

“At least” a probability of perma¬ 
nency of injury and future suffering 
must be shown, where loss of bodily 
members is not involved, to author¬ 
ize recovery for permanent injuries. 
—Hecker v. Union Cab Co., 293 P. 
726, 728, 134 Or. 385. 

21. Md.—Mangione v. Snead, 195 A. 
329, 173 Md. 33. 

Mass.—Demoranville v. Martin, 173 
N.E. 436, 273 Mass. 269. 

Mo.—Derschow v, St. Louis Public 
Service Co., 95 S.W.2d 1173, 339 
Mo. 63—^Weiner v. St. Louis Public 


Service Co., 87 S.W.2d 191—Plank 
V. R. J. Brown Petroleum Co., 61 
S,W.2d 328, 332 Mo. 1150. 

Neb.—McGowan v. Dresher Bros., 183 
N.W. 560, 106 Neb. 374. 

Okl.—Peppers Gasoline Co. v. Weber, 
98 P.2d 1087, 186 Okl. 471. 

22. Or.—^Ahonen v. Hryszko, 175 P. 
616, 90 Or. 451. 

23 . Mo.—Derschow v. St. Louis Pub¬ 
lic Service Co., 95 S.W.2d 1173, 339 
Mo. 63—^Weiner v. St. Louis Public 
Service Co., 87 S.W.2d 191—Plank 
V. R. J. Brown Petroleum Co., 61 
S.W.2d 328, 332 Mo. 1150. 

Okl.—Peppers Gasoline Co. v. Weber, 
98 P.2d 1087, 186 Okl. 471. 

24 . Or,—^Ahonen v. Hryszko, 175 P. 
616, 90 Or. 451. 

25 . Mo.—Donley v. Hamm, 98 S.W. 
2d 966—Derschow v. St. Louis Pub¬ 
lic Service Co., 95 S.W.2d 1173, 339 
Mo. 63—^Weiner v. St. Louis Pub¬ 
lic Service Co., 87 S.W.2d 191— 
Plank V. R. J. Brown Petroleum 
Co., 61 S.W.2d 328, 332 Mo. 1150 
—Bante v. Wells, App., 34 S.W.2d 
980. 

26 . Iowa.—Morris v. La Bahn, 189 
N.W. 797, 194 Iowa 377—Willis 
V. Schertz, 175 N.W. 321. 188 Iowa 
712. 

Mich.—Garton v. Powers, 233 N.W. 
373, 252 Mich. 442. 

27. Pa.—Rice v. Hill, 172 A. 289, 
315 Pa. 166. 

Znstitutional care 

To recover expenses of private in¬ 
stitutional care, injured person would 
have to prove what his life expect¬ 
ancy after his injury was, and also, 
with reasonable accuracy, the amount 
he would probably have to pay.—D. 
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Pietro V. Great Atlantic & Pacific 
Tea Co., 173 A. 165, 315 Pa. 209. 

Bvidence held sufficient to war¬ 
rant award for future medical ex¬ 
penses. 

Cal.—Hoffman v. Southern Pac. Co., 
281 P. 681, 101 Cal.App. 218. 

Tex.—Edens-Birch Lumber Co. v. 
Wood, Civ.App., 1S9 S.W.2d 881, er¬ 
ror dismissed, judgment correct. 
Evidence held insufficient to war¬ 
rant award for future medical care. 
CaL—Holahan v. McGrew, 295 P. 

1054, 111 Cal.App. 430. 

Tex.—International-Great Northern 
R. Co. V. King, Civ.App., 27 S.W. 
2d 357, reversed on other grounds, 
Cora.App., 41 S.W.2d 234. 

28. Tex.—^American Produce Co. v. 
Gonzales, Com.App., 1 S.W.2d 602, 
reversing, Civ.App., 294 S.W. 273. 

29 . Okl.—Forrest E. Gilmore Co. v. 
Hurry, 24 P.2d 653, 165 Okl. 29. 

30. Okl.—Hines v. Dean, 220 P. 860, 
96 Okl. 107. 

31 . Ga.—Centra! of Georgia Ry. Co. 
V. Dumas, 160 S.E. 814, 44 Ga.App. 
152. 

Or.—Hecker v. Union Cab. Co., 293 P. 

726, 134 Or. 385. 

17 C.J. p 766 note 14. 

32 . Iowa.—Young v. Mandis, 184 
N.W. 302, 191 Iowa 1328. 

Okl.—Sloan v. Anderson, 18 P.2d 274, 
160 Okl. 180—Weatherly v. Manatt, 
179 P, 470, 72 Okl. 138. 

33 . Vt.—Ryder v. Vermont Last 
Block Co., 99 A. 733, 91 Vt. 158. 

34 . Okl.—Sloan v. Anderson, 18 P- 
2d 274, 160 Okl. 180—Weatherly v. 
Manatt, 179 P. 470, 72 Okl. 138. 

i 17 C.J. p 766 note 16. 
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establish future pain where it appears both that 
the injury is subjective and also that it is of such 
a nature that laymen cannot with reasonable cer¬ 
tainty know whether such pain will eiisue.^^ 

(6) Medical Expenses 

The evidence must establish liability or expenditure 
for medical expenses, and their necessity and reason¬ 
ableness. In some jurisdictions the amount paid is evi¬ 
dence of reasonableness. 

No recovery can ordinarily be allowed for medi¬ 
cal, hospital, or similar expenses where there is 
no proof of the necessity of, and expenditure or 
liability for, such expenses,and of their rea¬ 


sonableness.37 In some jurisdictions the amounts 
paid or agreed to be paid for medical treatment 
and attention are some evidence of the reason¬ 
able value thereof^^ and are sufficient where there 
is no showing to the contrary,^^ although not con- 
clusive.-^<^ So, it has been held that plaintiff makes 
out a prima facie case with respect to such ex¬ 
penses by proving the necessary professional serv¬ 
ices rendered and the amount of the bill paid or 
incurred.^^ In other jurisdictions evidence of the 
amount or payment of such bills does not estab¬ 
lish the reasonable value of the services for which 
the bills were rendered, or justify recovery there- 
for."^- 


35. Cal.—Oliveira v. Warren, 76 P. 
2d 113, 24 Cal.App.2d 712. 

36. Ill,—Peters v. Howard, 206 Ill. 
App. 610—See Harrold v. Clinton 
Gas & Electric Co., 205 Ill.App. 12. 

Iowa.—Arnold v. Ft. Dodge, D. M. & 
S. K. Co., 173 K-.W. 252, 186 Iowa 
538. 

Da.—Cosse v. Henley, App., 103 So. 
206. 

Wash.—Trudeau v. Snohomish Auto 
Freight Co., 96 P.2d 599, 1 Wash. 
2d 574. 

Sufficiency of evidence as to future 
medical expenses see supra this 
section subdivision b (5). 

ISvidence held sufficient 
Ala.—^White v. Thorington, 120 So. 
914, 219 Ala. 101. 

N-H.—D'Esperance v, Sherburne, 155 
A. 203, 85 N.H. 103. 

Tex.—Hancock v. Hoegmeyer, Civ. 
App., 119 S.W.2d 141—Dillingham 
V. Currie, Civ.App., 92 S.W.2d 1122, 
error dismissed, 

OESvidence held, insufficient 
Anz.—Southwest Cotton Co. v. Clem¬ 
ents, 213 P. 1005, 25 Ariz. 124, re¬ 
hearing denied 215 P. 156, 25 Ariz. 
169. 

X.J.—^Reilly V. Cohen, 139 A. 238, 5 
N.J.Misc. 991. 

37. CaL—Datky v. Wolfe, 259 P. 470, 
85 Cal,App. 332. 

Iowa.—Arnold v. Ft, Dodge, D. M. & 
S. R. Co., 173 N.W, 252, 186 Iowa 
538. 

Mich.—Izzo V. Weiss, 259 N.W. 295, 
270 Mich. 372. 

Tex.—Dalby v. Dyle, Civ.App., 105 
S.W.2d 764—Red Arrow Freight 
Dines v. Gravis, Civ.App., 84 S.W. 
2d 540—Phcenix Refining Co. V. 
Tips, Civ,App., 66 S.W.2d 396, re¬ 
versed on other grounds 81 S.W.2d 
60, 125 Tex. 69—Mrs. Baird's Bak¬ 
ery V. Davis, Civ.App., 54 S.W.2d 
1031—Texas & N. O. H. Co. v. 
Spencer, Civ.App., 244 S.W. 1089— 
Corpus Christ! Ry. & Dight Co. v. 
Baxter, Civ.App., 217 S.W. 187— 
Kuehn v. Neugebauer, Civ.App., 204 
S.W. 369. 

Wash.—Trudeau v. Snohomish Auto 


[ Freight Co., 96 P.2d 599, 1 Wash. 
I 2d 574—Richardson & Holland v. 
I Owen, 269 P. S3S, 148 Wash. 583. 
W-Va,—Agsten v. Demma, 193 S.E. 

545. 119 W.Va. 330. 

Measure of award for medical ex¬ 
penses see supra § 91. 

Value or cost 

In an action for injuries, the val¬ 
ue or cost of the services of doctors 
.and assistants for housework should 
be proved.—Phillips v. Georgia Ry. 
& Power Co., 107 S.E. 357, 27 Ga. 
App. 21. 

Evidence held sufficient 

(1) To establish amount or rea¬ 
sonableness of medical or similar ex¬ 
penses. 

Ky.—Consolidated Coach Corporation 
V. Hopkins, 14 S.W.2d 768, 228 Ky. 
184. 

Da.—Seligman v. Holladay, App., 154 
So. 481. 

Mo.—Cordray v. City of Brookfield, 
88 S.W.2d 161, 

Tex.—Dillingham v. Currie, Civ.App., 
92 S.W.2d 1122, error dismissed— 
Southland-Greyhound Dines v. Cot- 
ten, Civ.App., 55 S.W.2d 1066, re¬ 
versed on other grounds 91 S.W. 
2d 326, 126 Tex. 596. 

Wash.—Taylor v. Dubetich, 97 P.2d 
142, 2 Wash.2d 6. 

(2) To warrant recovery for doc¬ 
tor’s bills even in the absence of 
evidence of the reasonable value or 
necessity of the services.—Gerving v. 
McDonald, 229 N.W. 860, 201 Wis. 
214, followed' in 229 N.W. 864, 201 
Wis. 222. 

Evidence held insufficient 

(1) To show reasonable value of, 
or to justify award for, medical serv¬ 
ices. 

Conn.—Bushnell v. Bushnell, 131 A- 
432, 103 Conn. 583, 44 A.D.R. 785. 
Iowa-—Melsha v. Dillon, 243 H.W. 

295, 214 Iowa 1324. 

Da.—^Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717. 

(2) To permit recovery for great¬ 
er amount than that testified as rea¬ 
sonable.—Schneider v. Schidlovsky, 
170 N.Y.S. 955. 


(3) To permit recovery for items 
of expense connected with nursing 
and treatment, including excess laun¬ 
dry, bed linen and towels, and tel¬ 
ephone calls.—Grimes v. United Elec¬ 
tric E.ys. Co., 193 A. 740, 58 R.I. 458. 
38- Cal.—Dewhirst v. Deopold, 229 
P. 30, 194 Cal. 424~Caulfield v. 
Market St. Ry. Co., 66 P.2d 752, 20 
CaLApp.2d 220—Datky v. Wolfe, 
259 P. 470, 85 Cal.App. 332. 

Mich.—^Alt V. Konkle, 211 N.W. 661, 
237 Mich. 264. 

Mo.—Stewart v. George B. Peck Co., 

^ App., 135 S.W.2d 405. 

Evidence of amount paid attendant 
and that attendant was cheapest one 
obtainable held some proof of rea¬ 
sonableness.—Conway v. Robinson, 
113 So. 531, 216 Ala. 495. 

39. Cal.—Dewhirst v. Deopold, 229 
P. 30, 194 Cal. 424—Datky v. Wolfe, 
259 F. 470, 85 Cal.App. 332. 

40. Cal.—Caulfield v. Market St. Ry. 
Co., 66 P.2d 752, 20 CaLApp.2d 220. 
Unpaid bills held insufficient to 

prove reasonable value.—Dinde v. 
Emmick, 61 P.2d 338, 16 Cal.2d 676. 

4a. D.C. — ^Nunan v. Timberlake, 85 
P.2d 407, 66 App.D.C. 150. 

HI.—^Wicks V. Cuneo-Henneberry Co., 
150 N.E. 276, 319 Ill. 344, affirm¬ 
ing 234 Ill.App. 502. 

Utah.—Barlow v. Salt Dake & U. 
R. Co., 194 P. 665, 57 Utah 312. 
Evidence held sufficient to make 
out prima facie case that amount 
paid for medical services was reason¬ 
able.—Douisville & I. R. Co. V. Fra- 
zee, 200 S.W. 948, 179 Ky. 488. 

42. Tex.—^Kuehn v. Neugebauer, Civ. 

App., 204 S.W. 369. 

Wash.—Hutteball v. Montgomery, 60 
P.2d 679, 187 Wash. 516—Dahl- 
strom V. Northern Pac. Ry. Co., 
167 P. 1078, 98 Wash. 390, affirmed 
171 P. 60, 100 Wash. 698. 

Evidence of amounts paid or incurred 
held insufficient 

Md.—^Washington, B. & A. Electric 
R. Co. V. Kimmey, 118 A. 648, 141 
Md. 243. 
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c. Breaci of Contract ^ of contract where there is no proof that damages 

The proof In an action for damages for breach of j have been sustained by the breach or no exddence 

contract must establish the fact that damages were sus- j . 

tained and a reasonable basts for their computation. | by which the amount of damages can be meas- 

There can be no award of damages for breach i ured,'^^ except in some cases, of nominal dam- 


43. Mich.— Walton School of Com¬ 
merce V. Stroud, 226 X.W. 8S3, 24S 
Mich. S5. 

Pa. —Friese v. Friese, 9 A.2d 494, 336 
Pa- 24S —In re Friese’s Estate, 9 
A.2d 401, 336 Pa- 241—David v. 
William Whitmer & Sons, 46 Pa. 
Super. 307. 

Evidence held sufficient to estab¬ 
lish, or sustain finding as to, exist¬ 
ence or amount of damages arising 
from: 

(1) Construction or building con¬ 
tracts. 

U.S.—Globe Indemnity Co. v. South¬ 
ern Pac. Co., C.C.A.X.T., 30 F.2d 
5S0. certiorari denied 49 S.Ct. 418, 
279 U.S. 860, 73 D.Ed. 1000. 

Cal.—Southard v. Higbee, 290 P. 633, 
107 Cal-App. 674—Bowman v. 
Maryland Casualty Co., 263 P. 826, 
88 Oal.App. 481. 

Ill.—Cody V. Schwill, 23 N.E.2d 223, 
301 Ill.App. 560. 

Ky.—Cassinelli v. Stacy, 38 S.W.2d 
9S0, 238 Ky. 827—Anglin v. Simp¬ 
son's Adm’r, 295 S.W. 868, 220 Ky. 
562—Staton Springs Park Co. v. 
Keesee. 289 S.W. 292, 217 Ky. 329. 
Da.—Toung v. Barelli, 125 So. 258, 

169 Da. 319. 

Neb.—Olson Const. Co. v. Commercial 
Bldg. & Inv. Co., 256 N.W. 22, 127 
Neb. 609. 

N.Y.—Turner Const. Co. v. State, 1 
N.T.S.2d 157, 253 App.Div. 784, 

modified on other grounds 18 N.E. 
2d 143, 279 N.Y. 243—Rollin v. 
Grand Store Fixture Co., 244 N.Y.S. 
82, 137 Misc. S8S, reversed on oth¬ 
er grounds 246 N.Y.S. 371, 231 App. 
Div. 47. 

Utah.—Griffith v. Maxfield, 218 P. 
105, 62 Utah 51. 

Vt.—Rutland Sash & Door Co. v. 

Gleason, 126 A. 577, 98 Vt. 215. 
Wash.—^Wright v. J. F. Duthie & Co., 
204 P. 191, 118 Wash. 564. 

(2) Contracts to paint and deco¬ 
rate. 

Neb.—Olson Const. Co. v. Commercial 
Bldg. & Inv. Co., 256 N.W. 22, 127 
Neb. 609. 

Pa.—Hottinger v. Hoffman-Henon 
Co., 154 A. 598, 303 Pa. 283. 

(3) Contracts with architects. 

Pa.—Osterling v- Prick, 131 A. 250, 

284 Pa. 397. 

R-I.—Kent v, Darman, 137 A. 467, 

(4) Clearing, hauling, or logging 
contracts. 

Ark.—Dakeside Bridge & Steel Co. v.‘ 
Duvall, 19 S.W.2d 1107, 179 Ark. 
963—Sternberg Dredging Co. v. 
Boyd, 285 S.W. 379, 171 Ark. 750— 
Short V. Thompson, 282 S.W. 14, 

170 Arlc. 931. 


Wash.—Bee.son Bros. v. Chambtms. 
285 P. 433, 155 Wash. 564—Olson 

V. Solberg, 206 P. 10, 119 Wash. 
496. 

W-Va.—Taylor v. Sturm Dumber Co., 
Ill S.E. .481, 90 W.Va. 530. 

(5) Contracts involving theaters, 
motion pictures, or actors. 

U.S.—Paramount Productions v. 
Smith, C.C.A.Cal., 91 F.2d S63, cer¬ 
tiorari denied 58 S.Ct. 266, 302 U. 
S. 749, 82 D.Ed. 579—Princess 

Amusement Co. v- Wells, C.C.A. 
Tenn., 271 F. 226, certiorari denied 
41 S.Ct. 623, 256 U.S. 701, 65 D.Ed. 
1178. 

Cal.—Meyers v. Nolan, 63 P.2d 1216, 
IS Cal.App.2d 319. 

N.J.—^Aywon Film Corporation v. 

Hatch, 126 A. 637, 2 N.J.Misc. 1108. 
Pa.—^Weinglass v. Gibson, 155 A. 439, 
304 Pa. 203. 

(6) Vendor reengaging in business 
of the type sold. 

Ark.—Kruger v. Strom, 298 S.W. 882, 
174 Ark. 1179. 

Iowa.—Eyerly v. Smith, 231 N.W. 

383, 210 Iowa 1056. 

Ill.—See Mirkovich v. Maravich, 206 
Ill.App. 463. 

Ky.—Kochenrath v. Christman, 203 
S.W. 738, ISO Ky. 799. 

Minn.—Persha v. Zabukover, 230 N. 

W. 268, 180 Minn. 95. 

Va.—^V"ood V. Pender-Doxey Grocery 
Co., 144 S.E. 635, 151 Va. 706. 

(7) Loss of rents. 

Utah.—Murray v. Finlay son, 273 P. 
319, 73 Utah 232. 

Wash.—Bavaria Inv. Co. v. Washing¬ 
ton Brick, Dime & Sewer Pipe 
Co., 144 P. 68, 82 Wash. 187. 

(8) Failure to furnish money.— 
Milbourn v. Buzzard, 252 P. 15, 123 
Okl. 89. 

(9) Failure to furnish water for 
crop.—Tindall v. Dayne, 214 S.W. 1, 
139 Ark. 590. 

(10) Failure to service advertising 
sign.—Auto-Dec Stores v. B. & B. 
System, La.App., 162 So. 231. 

(11) Failure to supply fuel.— 
Knupp V. Hubbard, 265 P. 133, 130 
Okl. Ill, 

(12) Cost of filling land.—^Taber v. 
Porter-Gildersleeve Co,, 114 A. 773, 
271 Pa. 245. 

(13) Breach of mining lease.— 
Hecht v. Repetto, Mo.App., 33 S.W. 
2d 1021. 

(14) School board's breach of con¬ 
tract with teacher.—Martin v. Board 
of Education of Lincoln County, W. 
Va., 199 S.E. 887. 
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J (15) Other contracts. 

Ill.—Philippe V. Curran, 218 Ill.App. 
517. 

Kan.—Grilley v. Myers, 207 P. 844, 
111 Kan. 431. 

N.Y.—Damson Con. Store-Service Co. 

V. Weil. 8 N.Y.S. 336, 15 Daly 498. 
Pa.—Daly v. Copeland, 67 Pa.Super. 
91. 

Tex.—Brewer v. Neatherly, Civ. App., 
162 S.W. 1185. 

Utah.—Murray v. Finlayson, 273 P- 
319, 73 Utah 232. 

I Va. — Wyckoff Pipe & Creosoting Co. 

V. Saunders, 9 S.E.2d 318. 
jWasb.—Florence Pish Co. v. Everett 
j Packing Co., 188 P. 792, 111 Wash. 

I. 

17 C.X p 754 note €0 [a] (8), p 760 
note 87 [bj, [c] (4). 

Evidence held insufficient to estab¬ 
lish, or sustain finding as to, exist¬ 
ence or amount of damages arising 
from: 

(1) Construction or alteration con¬ 
tracts. 

U.S.—Mission Marble Works v. Rob¬ 
inson Tile & Marble Co., C.C.A. 
Wash., 20 F.2d 14—Sanford Coal 
Co. V. Wisconsin Bridge & Iron Co.^ 
C.C.A.Ill., 293 F. 735, certiorari de¬ 
nied 44 S.Ct. 37, 263 U.S. 711, 68 D. 
Ed. 519. 

Ark.—Greenfield v. Peay, 209 S.W. 
730, 137 Ark. 552. 

Cal.—Southard v. Higbee, 290 P. 633, 
107 Cal.App. 674. 

La.—^French Market Homestead Ass'n 
V- Usner, 129 So. 202, 170 Da. 783 
—Young V. Barelli, 125 So. 258, 169 
Da. 319—State v. Bell, se So. 669, 
153 La. 823. 

Minn.—Leslie v. Billingsley, 223 N. 

W. 456, 176 Minn. 402. 

N.Y.—Heflernan v. General Bronze 
Corporation, 290 N.Y.S. 405, 248 
App.Div. 846. 

Pa.—Lever v. Dagomarsino, 127 A- 
452, 282 Pa. 110. 

17 C.J. p 759 note 86 [b] (6). 

(2) Contract to haul earth.—Scho- 
enberger v. James, 158 A. 638, 104 
Pa.Super. 177. 

(3) Contract to convey a rooming 
house.—Foote v. Charles Burke, Inc., 
173 N.Y.S. 496. 

(4) Contracts involving advertis¬ 
ing or advertising signs. 

Ind.—Gibson Co. v. Morton, 148 N.E. 

430, 88 Ind.App. 685. 

Da.—^Norman v. Radio Station KR 
MD, App., 187 So. 831. 

Tex.—Barron G. Collier, Inc., of Tex¬ 
as, v. Peters Bros., Civ.App., 124 
S.W.2d 904. 

(5) Cost of excavation.—^Nevins v. 
Scace, 199 P. 305, 116 Wash. 215. 
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agesJ"^ While the difficulty of provinpt the amount 
of damages from breach of a contract is no rea¬ 
son wh\* recovery should be denied altngether/^^ 
and a defendant who lias voluntarily breached a 
contract cannot demand proof of plaintiff's dam¬ 
ages therefrom with great particularity or exact¬ 
ness,'^® nevertheless plaintiff must prove a definite 
or reasonable basis for the computation on which 
he relies,^" One seeking to recover damages for 
breach of contract must ordinarily establish that 
he could have realized a profit or benefit on a full 


performance of the contraetd^ So, where it is ob- 
i vious that plaintiff would have more than trivial 
j expense in performing his part of the contract and 
i that the profit on the contract would be substan- 
I tially less than the contract price, the mere intro- 
j duction of the contract and a showing of its breach 
! does not make out a prima facie’case of damages 
; for the unpaid contract price.In proving the 
j probable cost of completing a contract plaintiff 
[ must adduce substantial evidence from which such 
s cost can be reasonably determined.^o The evidence 


(S) Failure to furnish moving: pic¬ 
ture films.—Mutual Film Corp. v. 
Pastime Theater, Tex.Civ.App., 202 
S.W. 972. 

(7) Failure to furnish water for 
irrigation.—Huschke v. Arcadia Or¬ 
chards Go., 182 P. 593, 107 Wash. 676. 

(S) Seller’s breach of covenant not 
to compete with buyer.—Present v. 
Olazer, 232 bT.T.S. 63, 225 App.Div. 
23. 

(9) Loss of time or business. 
Iowa.—Tobis v. Beaver Coal & Land 
Co„ 174 N.W. 575, 187 Iowa S79. 


\ Okl.—Chorn v. Williams, 99 P.2d 
j 1086, 1S6 Okl. 646. 
i 17 C.J. p 759 note S6 [b]. [c]. 
i Evidence held to sustain finding of 
1 no damage from 
I (1) Installation of heating plant.— 
J Loe V. Bjorkman Bros,, 178 X.W. 316, 

I 146 Minn. 471. 

j (2) Loss of milk route.—Silfvast v. 
Lvsplund, 42 P.2d 452, 99 Mont. 152. 

I (3) Delay in construction.—Gar¬ 
ber V. Wnght Cast Stoije Co., 146 
So. 449, 167 Miss. 37. 


La.—Xorman v. Radio Station KR 
MD, App., 187 So. 831—Cunning¬ 
ham V. Mitchel, 7 La.App. 424, 

(10) Pasturage of cattle.—Currie 

V. Trammell, Tex.Civ.App., 289 S. 

W. 736. 

(11) Discharge of salesman em¬ 
ployed on commission basis.—Cohn, 
Baer & Berman v. Bromberg, 170 X. 
W. 478, 185 Iowa 29S. 

(12) Inability to sell vessel to pro¬ 
spective purchaser.—Thompson & 
Daley v. Panama R. Co., C.C.A.Canal 
Zone, 5 P.2d 957. 

(13) Delay in proceeding with ar¬ 
bitration hearings.—Harris Struc¬ 
tural Steel Co. V. Chapman, 295 X'.Y. 
S. 443, 162 Misc. 709. 

(14) Hauling feed and oil.—Lake¬ 
side Bridge & Steel Co. v. Duvall, 19 
S.W.2d 1107, 179 Ark. 963. 

(15) Increase in insurance rate re¬ 
sulting from failure to provide sprin¬ 
klers contemplated by contract.— 
Fire Protection Equipment Co. v. Ra- 
binowitz, La.App., 194 So. 733. 

(16) Other contracts. 

U.S.—Monroe Sand & Gravel Co. v. 
Sanders, C-C.A-La., 79 F.2d 292, 
affirming, D.C., Sanders v. Mon¬ 
roe Sand & Gravel Co., 11 P.Supp. 
941~-White V. U. S., 82 Ct.Cl. 218. 
Cal-—Milwaukee Bldg. Co. v. Wetzel, 
270 P. 3S2, 93 Cal.App. 775. 

Ill-—American Spirits Mfg. Co. v. 
Western Mfg. & Oil Co., 213 III. 
App. 612—See Lincoln Electric 

Hearing Appliances v. Schultz, 203 
Ill.App. 340,- 

X.M.— Gonzales v. Rivera,' 25 F.2d 
802, 37 X.M. 562. 

X.Y.—Lindsey v. Geo. P. Schmzel & 
Son, 176 bT.Y.S. 122. 


J (4) Substituting of damp-proofing 
' for membrane waterproofing.—^N. E. 

; Redlon Co. v. Franklin Square Cor- 
: poration, X.M., 11 A.2d 821. 

! (5) Failure to perform substruc- 

i ture and launchways contract.—Sel¬ 
vage V. Fred J. Maurer & Son, 272 
P. 1092, 95 Cal.App. 566. 

Existence of contract 
Mliere existence of contract, dam¬ 
age for the breach of which is sued 
for, may not be established for lack 
of that character of evidence re¬ 
quired by law, the evidence is also 
insufficient to establish the asserted 
damages.—H. A. Bauman, Inc., v. 
Tilly, La,App., 185 So. 504. 

44. Pa.—Friese v. Friese, 9 A. 2d 
404, 336 Pa. 248—-In re Friese’s 
Estate, 9 A. 401, 336 Pa. 241. 

45. U.S.—Bradley v. U. S., 66 Ct.Cl. 
551. 

X.Y.—Brooklyn El. R. Co. v. Brook¬ 
lyn, B. & W. E. R. Co.. 48 N.Y.S. 
665, 23 App.Div. 29. 

46. U.S.—Rynveld v. Dupuis, C.C.A. 
Fla., 39 F.2d 399. 

Cal.—Alexander v. Shell Go. of Cali¬ 
fornia, 12 P.2d 973, 124 Cal.App. 
607. 

47. U.S.—Sioux Tribe of Indians v. 
U. S., 84 Ct.Cl. 16, certiorari de¬ 
nied 58 S.Ct. 139, 302 U.S. 740, 82 
L.Ed. 572. 

Tex.—^Wright v. King, Civ.App., 292 
S.W. 602. 

48. Cal.—Marconi Wireless Tele¬ 
graph Co. of America v. North Pa¬ 
cific S. S. Co., 173 P. 103, 36 Cal., 
App. 653. 

Idaho.—^A. C. White Lumber Co. v. 

I McDonell, 258 P. 555. 44 Idaho 620, 
S.D.—Braun v. Thuet, 174 N.W. 807, 

1 42 S.D. 491. 


Evidence held sufficient to justify 
finding that plaintiff would have 
made a net profit if permitted to per¬ 
form contract.—Smalley v. Wunder¬ 
lich, Mo.App., 62 S.W.2d 919. 
Well-drilling contract 

For breach of contract requiring 
drilling of oil wells, plaintiff could 
« not recover damages based on theory 
that oil would have been found in 
well, in absence of proof thereof.— 
Continental Oil Co. v. Fisher Oil Co., 
C.C.A.Okl., 55 F.2d 14. 

Opportunity to sell business 

In action for damages for defend¬ 
ant's failure to pay certain back 
rent, thereby preventing sale of a 
business, evidence was held to show 
prospective purchaser ready, able, 
and willing to buy.—Day v. First 
Nat. Bank, 254 P. 410, 123 Kan. 151, 
rehearing denied Day v. First Nat. 
Bank, 255 P. 979, 123 Kan. 452. 

49. Cal.—Marconi Wireless Tele¬ 
graph Co. of America v. North Pa¬ 
cific S. S. Co., 173 P. 103, 36 Cal. 

I App. 653. 

Evidence held sufficient to make 
out prima facie case. 

Cal.—Vitagraph, Inc., v. Liberty 
Theatres Co. of California, 242 P. 
709, 197 Cal. 694. 

Ill.—Central Trust Co. v. John M. 
Smyth Merchandise Co., 222 Ill. 
App. 347. 

Wis.—Wheelwright v. Pure Milk 
Ass’n, 240 N.W. 769, 208 Wis. 40, 
motion denied 242 N.W. 486, 208 
Wis. 40. 

50. Mo.—^Hillin v. La Fayette Land 
& Farming Co., App., 296 S.W. 243. 
Evidence held sufficient to show 

probable cost of completion of con¬ 
tract.—Houston, E. & W. T. Ry. Co. 
V. Browder, Tex.Civ.App,, 265 S.W. 
227, reversed on other grounds, Com. 
App., 283 S.W. 154. 

Evidence held insufficient 

(1) To show value and cost of ma¬ 
terials and labor necessary to per¬ 
form contract.—Black v. Automatic 
Sprinkler Co. of America, 131 S.E. 
543, 35 Ga.App. 8. 

(2) To show that certain items 
were necessarily items of contrac¬ 
tor’s costs in the performance of his 
contract.—^Molyneux v. Twin Falls 
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must establish that the damages sustained were the 
direct result of the breach.The evidence must 
also establish that the damages are such as may be 
fairly supposed to have been in the contemplation 
of the parties when they made the contract,^- and 
to warrant recovery of special damages for breach 
of a contract not expressly providing therefor, the 
proof must reasonably show that the party sued 
tacitly consented at the time of the contract to be 
bound to more than ordinary damages in case of 
his default.Where a contract provides for liq¬ 
uidated damages, such a contract is prima facie 
evidence that the parties have agreed on the ac¬ 
tual amount of damages, and, in the absence of 
evidence to the contrary, the damages will be held 
to be liquidated damages.^*^ Where a construc¬ 
tion contract makes no provision for liquidated 
damages, a recovery for failure to complete the 
contract on time requires evidence of actual dam¬ 
ages,^ ^ and such recover^^ cannot be based solely 
on the amount of an unaccepted bid for doing the 
work in a longer period.^^ To recover for breach 
of a contract creating joint rights, plaintiff must 
show that the breach caused damage to all the con¬ 


tracting parties jointly.^'^ A trial court^s assess¬ 
ment of damages for breach of a building contract 
should not be based solely on his personal view of 
the building.'"^^ Where performance of a contract 
to do something in the future is wrongfully pre¬ 
vented, plaintiff need only produce evidence, of 
the best character attainable, of a fair prospect of 
success and the compensation which would have 
followed, 

d. Motor Vehicles 

To warrant a recovery of damages by reason of in¬ 
juries to a motor vehicle there must be sufficient proof 
of the necessary facts, such as market value, cost of 
repairs, and loss of use, on which an opinion as to such 
damages can be based. 

One claiming damages to a motor vehicle need 
not prove the precise value of the vehicle or the 
precise amount of damages,but he must prove 
all the necessary facts on which the jury can base 
an opinion.®^ If he seeks recover}' for specified 
items of damage, his recovery must be limited to 
such of those items as are supported by proof.62 
It has been held that, in the absence of evidence 
of the reasonable or market value of a motor ve¬ 
hicle, there is nothing to sustain an award of 


Canal Co., 35 P.2d 651, 54 Idaho 619, 
94 A.L.R. 1264. 

51. Miss.—Ammons v. Wilson & Co., 

170 So. 227, 176 Miss. 645. 

Tex.—Clay v. Richardson, Civ.App., 
38 S.WU2d 849. 

Evideace held sufficient 
Or.—Smith v. Dundee, 244 P. 874, 117 
Or. 613, 

52. Va.—Shenandoah Milling: Co. v. 
Phosphate Products Corporation, 

171 S.E. 681, 161 Va. 642. 

Xivideuce held msufflcieat to show 

damage within oontemplation of par¬ 
ties or notice of special circum¬ 
stances. 

Ark.—E. C. Atkins & Co. v. Rolfe & 
Warren, 273 S.W. 381, 168 Ark. 
1167. 

Ga.—Akers Dumber Co. v. Johnson 
Lumber Co., 195 S.E. 307, 57 Ga. 
App. 317. 

Minn.—Dickinson & Gillespie v. Kirk¬ 
wood, 283 N.W. 725, 204 Minn. 401. 
Mo.—Anger v. McCorkle, App., 253 
S.W. 72. 

N.C.—Raleigh Iron Works Co. v. Lee 
County Cotton Oil Co., 135 S.E. 343, 
192 N.C. 442. 

53- Ark.—Arkansas Rural Rehabili¬ 
tation Corporation v. Longino, 95 
S.W,2d 897, 192 Ark. 912—-South¬ 
western Bell Telephone Co. v. Car¬ 
ter, 25 S.W.2d 448, 181 Ark. 209. 

54. III.—Weiss v. U. S. Fidelity & 
Guaranty Co., 132 N.E. 749, 300 Ill. 
11, reversing 218 IlLApp. 640. 
Svideace held sufficieat 

(1) To warrant award of liquidat- 
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ed damages.—Mattes v. Baird, 55 P* 
2d 48, 176 Okl. 282. 

(2) To show that provision for 
liquidated damages constituted pen¬ 
alty and was therefore invalid.—Les¬ 
lie V. Brown Bros. Incorporation, 283 
P. 936, 208 Cal. 606. 

(3) To justify finding that it was 
impracticable and extremely difficult 
to fix amount of actual damages for 
delay.—Hanlon Drydock & Shipbuild¬ 
ing Co. V. G. W. McNear, Inc., 232 
P. 1002, 70 Cal.App. 204. 

Evidence held not to show that les¬ 
sor's damage by reason of forfeiture 
of lease could not be calculated.— 
Parish v. Studebaker, 195 P. 721, 50 
Cal.App. 719. 

55. Mich.—^Wisconsin Bridge & Iron 
Co. V. City of Alpena, 213 N.W. 93, 
238 Mich. 164, 

56. Mich.—^W'isconsin Bridge & Iron 
Co. V. City of Alpena, supra. 

57. Or.—Sword v. East Oregon Lum¬ 
ber Co., 211 F. 941, 106 Or. 458— 
Anderson v. East Oregon Lumber 
Co., 211 P. 937, 106 Or. 459. 

58- Va.—Dobie v. Sears, Roebuck & 
Co., 180 S.E. 289, 164 Va. 464, 107 
A.L.R. 1026. 

59. Pa.—Jaffe v. Alliance Metal Co., 
12 A.2d 13, 337 Pa. 449—Williams 
V. City of Philadelphia, 57 A. 578, 
208 Pa. 282. 

60. Ohio.—Pleischmann Transp. Co. 
V. Bishop, 12 Ohio App. 293. 
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61- OhK).—Fleischmann Transp. Co. 

V. Bishop, supra. 

Inference or assumption by jury 

(1) Jury were at liberty to de¬ 
termine amount of damages from 
such inferences as might legitimate¬ 
ly be drawn from the testimony aft¬ 
er failure to accept testimony of 
individual who had sold, serviced, 
and repaired automobile as to amount 
of damages.—Collins v. Fogg, Vt., 8 
A.2d 684. 

(2) Jury could reasonably assume 
under the evidence that wreck ex¬ 
amined by mechanic was the one 
caused by collision,—Maurer v. Si¬ 
mon, 133 A. 79, 4 N.J.Misc. 409. 
Matter within jury’s knowledge 

Where the value of the items of 
damage are within common observa¬ 
tion and general knowledge, the jury 
may determine such value, although 
no evidence thereon is presented, but, 
where such value is not presumptive¬ 
ly within jury’s knowledge, testi¬ 
mony should be presented to govern, 
the jury in making findings; and the 
cost of installing a new radiator in 
a particular automobile truck is not 
presumptively within jury's knowl¬ 
edge.—Fleischmann Transp. Co. v. 
Bishop, 12 Ohio App. 293. 

62. Mo.—Reavis v. Gordon, App., 45 

S.W.2d 99. 

Evidence held insufficient to estab¬ 
lish reasonableness of certain charg¬ 
es or necessity of some expenditures. 
—Greenfield v. International Oxygen 
Co., 172 N.Y.S. 306. 
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d 3 .mzigvs.^^' Thus testimony, as to the value of a 
motor vehicle tn the owner, in the absence of evi¬ 
dence of its market value, is insiif^cicnt,®*^ the law 
refusing to leave the matter of damages to the 
imagination of the owner, or to the opinion which 
a jury may set up as the criterion of value.®^ The 
nature and extent of damages to a motor vehicle 
must be proved by testimony of persons competent 
to judge of such matters.®^ When defendant takes 
possession of a vehicle immediately after the in¬ 
jury thereto, and the facts as to the nature and J 
amount of damages are solely within liis knowl- | 
edge, plaintiff will not be held to strict proof there- j 
of.^'^ In particular cases, the evidence has been ‘ 


held siifhcient^^ or insufficient^® to warrant a re¬ 
covery based on the value of a motor vehicle be¬ 
fore or after a particular time, or on the difference 
or depreciation in its value before and after such 
time, or on othxm proof as to the extent of the 
damages sustained. A plaintiff guilty of contribu¬ 
tory negligence in causing an accident, but seek¬ 
ing to “recover for additional damages caused to 
his vehicle after the accident, cannot recover with¬ 
out adducing evidence of the extent or measure of 
the additional damages."*^ 

Cost of re pains. Proof that repairs were nec¬ 
essary and their cost reasonable is sufficient prima 
facie to establish the amount of damage.How- 


63. Wash.—Burnley v, Shinn, 141 P. 
S26, SO Wash. 240, Ann.Gas.lOlSB 
96. 

42 C.J. p 129S note 41. 

64. Cal.*—Klein v. Milne. 243 P. 420, 
198 Cal. 71. 

Ky.—Kentucky Livery Co. v. Meyers, 
245 S.W. SS2, 196 Ky. 822. 

65. Ky.—Kentucky Livery Co. v. 
Meyers, supra—Cincinnati etc., R. 
Co. V. Sweeney, 179 S.W. 214, 166 
Ky. 360. 

66. La.—Ayres v. Wyatt, App., 1S5 
So. S4, 

67. Tex.—Beaumont, etc., R. Co. v. 
arynck. Civ.App., 20S S.W. 935. 

42 C.J. p 1295 note 67. 

68w Ala.—Hill Grocery Co. v. Cald¬ 
well. 90 So. 354, 211 Ala. 34. 

Cal.—Sanders v. Austin, 1S2 P. 449, 
ISO Cal. 664—Orfanos v. California 
Ins. Co.. Si P.2d 233, 29 Cal.App. 
2d 75—Crain v. Sumida, 211 P. 
479, 59 Cal.App. 590. 

Ga.—Atlanta Furniture Co. v. Walk¬ 
er, 181 S.E. 498, 51 Ga.App. 7S1— 
Harper v. Donalson, 176 S.E. 535, 
49 Ga.App- 60S—Dili ft v. Howard, 
127 S.E- 821, 33 Ga.App. 778. 

Ill,—Goode V. Holland Motor Express, 
8 N.E,2d 222, 290 IlLApp. 601— 
Evans v. Williams, 232 Ill.App. 
439. 

Iowa.—Boslough v. Fanagakis, 280 
N.W. 486. 

Ky,—Standard Oil Co. v. Brittain, 33 
S.W.2d 625, 236 Ky. 625—Coleman 
V. Nelson, 6 S.lV.2d 454, 224 Ky. 
460. 

La.—Brodtman v, Lawrence, 132 So. 
256, 15 La, App. 497—U-DHve-It- 
Car Co. v. Texas Pipe Line Co., 129 
So. 565, 14 La.App. 524—^Peninger 
V, Cox, 125 So. 754, 12 La.App. 209. 

Me.—Moore v. Daggett, 150 A. 538, 
129 Me. 488. 

Mo.—Christie v. Randol, 3S S.W.2d 
53S, 225 Mo.App. 744. 

N*.J.—Bianchi v. Ricker, 130 A. 205, 
3 N.J.Misc. S29—Cohen v. O'Brien, 
127 A. 321, 3 X.J.Mise. 125, af¬ 

firmed 130 A. 918, 102 N.J.Law 
215. 


S.D,—Robertson v. Hall, 255 N.W. 
803, 62 S.D. 599. 

Tex.—International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S.W. 
2d 506, error dismissed, judgment 
correct—Zetsche v. Lawler, Civ. 
App., 25 S-W.2d 907—St. Louis, B. 
& M. Ry. Co. V. Price. Civ.App., 244 

S. W. 642, affirmed, Com.App., 269 
S.W. 422. 

Wash.—^ICnudson v. Bockwinkle, 208 
P. 59, 120 Wash. 527. 

Wis.—Lozon v. Leamon Bakery Co., 
202 N.W. 296, 1S6 Wi.s. 84. 

42 C.J. p 1298 note 40 [a] (1). 

69. Cal.—Klein v. Milne, 243 P. 420, 
IDS' Cal. 71—Smith v. Galley, 284 
P, 974, 103 Cal.App. 735. 

Ga.—Williams v. Green, 125 S.E. 875, 
33 Ga,App. 254. 

La.—Bertucci v, Arjonilla, App,, 172 
So. 445—^Andrews v. Poster, App., 
170 So. 563, amending 169 So. 103 
—Dunnington v. Sable, App., 148 
So. 724—Cavin v. Hanagan, 130 So. 
137, 14 La.App. 494, 

Minn.—^Mahoney v, Erickson, 202 N, 
W. 68, 162 Minn. 509. 

N.T.—Gussow V. Mossberg, 13 N.Y, 
S.2d 36S. 

Pa.—Rice v. Hill, 172 A. 289, 315 Pa. 
166—Cro-wley v. Snellenburg, 89 
Pa.Super. 263. 

Tex.—Cox, Inc., v. American Fire <Sr 
Marine Ins. Co., Civ.App., 28 S. 
W.2d 899. 

Wash,—Carlson v. Victor, 281 P. 8, 
154 Wash. 115. 

42 C.J- p 1298 note 4l [bj, 

70. Iowa.—Tesdell v. Des Moines 
City Ry. Co., 197 N.W. 629, 197 
Iowa 563. 

71- Cal.—Konda v. Frumpkin, 265 P. 
955, 90 Cal.App. 384—Olds & Stol¬ 
ler V. Seifert, 254 P. 289, 81 Cal. 
App- 423. 

Evidence held sufficient 

(1) To establish prima facie case. 
Ill.—Finch V. Carlton, 249 Ill.App. 

15. 

N.Y.—Alessi v. Lovell. 273 N.Y.S. 
637, 152 Misc. 411. 

(2) To sustain finding that re¬ 
pairs made were reasonably neces¬ 
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sary.—Tri-City Freight Lines Cor¬ 
poration V. Yeatts, 181 A. 388, 169 
Mo, 699. 

(3) To warrant recovery for cost 
of repairs. 

Ark.—White Co. v. J. E. Thompson 
Motor Express Co., 29 S.W-2d 674, 
ISl Ark. 1147, 182 Ark. 71. 

Ill.—Gordon v. Current, 263 Ill.App. 
435. 

La.—Stamm v. Eagle Rice & Peed 
Mill, App., 151 So. 257—Laughlin 
V. Sullivan, 131 So. 687, 14 La.App. 
491—U-Drive-It-Car Co. Texas 
Pipe Line Co., 129 So. 565, 14 La. 
App. 524—Michel Bros. v. Mallynn, 
3 La..\pp. 69—H^^ndren v. Crescent 
City Seltzer & Mineral Water Co., 
1 La.App. 625. 

Mich.—Stephens v. Hamtramck Bot¬ 
tling Works, 194 N.W. 483, 224 
Mich. 156. 

N.J.—Judge V. Starr, 136 A. 413, 5 N. 
J.Misc, 283. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Robinson, 225 P. 986, 99 Okl. 
2 . 

Pa.—Smith v. Blafkin, 95 Pa.Super. 
520. 

Tex.—Chase Bag Co. v. Longoria, 
Civ.App., 45 S.W.2d 242, error 
dismissed. 

42 C.J. p 1298 note 40 [a] (2). 

Evidence held insufficient 

(1) To justify award for cost or 
value of repairs. 

Conn.—Mansfield v. Shaw, 153 A. 
775, 112 Conn. 646. 

Ill.—Sunbeam Beverage Co. v. Cun¬ 
ningham, 242 Ill.App. 401. 

La—Dunnington v. Sable, App., 148 
So. 724—Sandrass v. Picciola 
Bros., 139 So. 725, 19 La.App. 80, 
followed in Adam v. Picciola Bros,, 
139 So. 727, 19 LaApp. 83. 

Minn.—Allen v. Brown, 198 N.W. 137, 
159 Minn. 61. 

N.Y.—Greenfield v. International 
Oxygen Co., 172 N.Y.S. 306. 
W.Va—Tingler v. Lahti, 105 S.E. 
810, 87 W.Va 499. 

(2) To prove that the repairs 
charged in bill were all made neces¬ 
sary by the collision.—Coyne v. 
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ever, the cost of repairs is not conclusive in de¬ 
termining the difference between the value of a 
vehicle before and after an accidentj^ and, if de¬ 
fendant proves that the diminution in value as a 
result of the accident is less than the cost of re¬ 
pair, the recover^' will be for the amount of such 
diminution.Evidence as to the cost of repairs 
is not necessary if the vehicle cannot be restored 
to its former good condition, or if such cost ex¬ 
ceeded the difference in value of the vehicle before 
and after the accident.'^-^ Evidence that repairs 
and new parts were required for the vehicle after 
the injury complained of, and that they cost some¬ 
thing, is sufficient to authorize a finding of nom¬ 
inal damages, so that plaintiff is not entitled to a 
peremptory instruction on the ground that no dam¬ 
age is shown.'^^ As to substantial or compensatory 
damages, it has been held that evidence of the ac¬ 
tual or probable cost of repairs and replacements 
made on the motor vehicle, or of the contract price 
therefor, is insufficient to sustain a recovery, in the 
absence of evidence of the necessity of the repairs, 
and of the reasonableness of their cost or that such 
cost represented the difference in the market value 
of the motor vehicle immediately before and after 


the injury,'^® especially where it was secondhand 
and not in first class condition when damaged.'^'^ By 
other authorities, however, it is held that the price 
paid is sufficient, at least prima facie, to establish 
the reasonable cost of the repairs and replace¬ 
ments,in the absence of objection to such evi¬ 
dence,or of claim that such expenses were un¬ 
reasonably incurred,or of a showing that the bill 
was not rendered and paid in good faith,St es¬ 
pecially where the work was done and the parts 
furnished by one regularly engaged in the repair 
business and there is nothing in the evidence to 
cast doubt on the transaction.^^ Similarly it has 
been ^held that, where proof has been submitted as 
to the nature and extent of the damage and the 
sum paid out for repairs, a verdict for plaintiff is 
not without supporting evidence merely because the 
witness omitted to say that the amount paid was 

reasonable.ss 

Loss of use. A verdict for the rental or use 
value of a motor vehicle pending repairs cannot 
be sustained in the absence of any evidence of the 
necessary time for making the repairs and of the 
value of the use.^^ 


Cleveland, C., C. & St. L. Ry. Co., 
208 IlLApp, 425. 

(3) To offset testimony of me¬ 
chanic, who repaired the automobile. 
—Vassar v. Levy, La.App., 1S4 So. 
255. 

(4) To show that plaintiff pro¬ 
duced receipted bill at hearings in 
compliance with statute.—Pleska v. 
Farley, 40 Lack.Jur., Pa., 152. 

Evidence of cost of repair held 
sufficient basis to measure damages. 
—Stone V. Travelers’ Ins. Co., 149 N. 
E. 454, 84 Ind.App. 243. 

3iower of two estimates 

Where defendant had two esti¬ 
mates of cost of repairs, court al¬ 
lowed amount of lower estimate.— 
Roll Osborn & Sons v. Howatt, La. 
App., 167 So. 466. 

72. Me.—Collins v. Kelley, 179 A. 
65, 133 Me. 410. 

73. Cal.—Konda v. Frumpkin, 265 
P. 955, 90 Cal.App. 384. 

74. Pa.—Rice v. Hill, 172 A. 289, 
315 Pa. 166—Crowley v. Snellen- 
burg, 89 Pa.Super. 263. 

75. Ky.—Robson v. Zumstein Taxi¬ 
cab Co., 248 S.W. 872, 198 Ky. 
365. 

76. Ill.—Coyne v. Cleveland, etc., 
R. Co., 208 IlLApp. 425. 

N.T.—^Parilli v. Brooklyn City R.. R., 
260 N.Y.S. 60, 236 App.Div. 577— 
Mayo V. Sherwood, 13 K.Y.S.2d 
899. 

Tex.—^Dalby v. Lyle, Civ.App., 105 S. 
W.2d 764—Red Arrow Freight 
Lines v. Gravis, Civ.App., 84 S.W. 


2d 540—^White v. Beaumont Im¬ 
plement Co., Civ.App., 21 S.W.2d 
559—Kuehn v. Neugebauer, Civ. 
App., 204 S.W. 369. 

42 C.J. p 1298 notes 46-48. 

Reason for rale 

Such repairs may have rendered 
the vehicle more valuable than it 
was before the injury.—Robson v. 
Zumstein Taxicab Co., 248 S.W. 872, 
198 Ky, 365. 

77- Ind.—^Indianapolis, etc.. Tract. 
Co. V. Sherry, 116 K.E. 594, 65 Ind. 
App. 1. 

78. Cal.—Laubscher v. Blake, 46 P. 

2d 836, 7 Cal.App.2d 376. 

42 C.J. p 1298 note 51. 

Corpus Juris statement to 

indicate conflict.—Smith v. Blafkin, 
95 Pa.Super. 520, 529. 

Reason for rule 

The amount paid for a thing is 
some evidence of its reasonable val¬ 
ue.—Great Western Motors v. Hib¬ 
bard, 192 P. 958, 112 Wash. 541. 
ETecessity and reasonableness 

(1) Itemized statement of repairs 
is insufficient alone to prove neces¬ 
sity or reasonable value, or that time 
consumed in making them was rea¬ 
sonable; but such statement in con¬ 
junction with other testimony was 
held sufficient to support amount 
awarded.—Menefe© v. Raisch Im¬ 
provement Co-, 248 P. 1031, 78 Cal. 
App. 785. 

(2) “For a full and satisfactory 
presentation of his case, the safe 
way is for the plaintiff to introduce 
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competent collateral proof showing 
that the repairs made were neces¬ 
sary in view of the injuries sus¬ 
tained, and that the prices charged 
and paid therefor were reasonable.*' 
—Smith V. Blafkin, 95 Pa.Super. 520, 
631. 

79. Wash.—Great Western Motors 

V. Hibbard, 192 P. 958, 112 Wash. 
541. 

Plaintiff^s answers to interrogra- 
tories by defendant relating to cost 
of repairs were held some proof that 
amount paid was reasonable.—New¬ 
ton v. Altman, 150 So. 698, 227 Ala, 
465. 

80. Conn.—Kiely v. Ragali, 106 A. 
502, 93 Conn. 454. 

81. Ill.—Singer v. Cross, 257 Ill.App. 
41. 

82. Ill.—Byalos v. Matheson, 243 
Ill.App. 60, affirmed 159 N.E. 242, 
328 Ill. 269—^IMoyer v. Vaughan’s 
Seed Store, 242 IlIApp. 308— 
Cloyes V. Plaatje, 231 Ill.App. 183. 

83. Ga.—Cooper v. Meaders, 169 S. 

E. 685, 47 Ga.App. 89—Georgia Ry. 
& Power Co. v. Eubanks, 125 S.E. 
909, 33 Ga.App. 255—Lamon v. 

Perry, 125 S.E. 907, 33 Ga.App, 
248—Southeastern Express Co. v. 
Chambers, 125 S.E. 507, 33 Ga.App. 
44. 

84. Minn.—^Allen v. Brown, 198 N. 

W. 137, 159 Minn. 61. 

Evidence held sufficient 

(1) To warrant allowance for loss 
of use. 

Cal.—Wilson v. Pedersen, 266 P. 290, 
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X. PROCEEDINGS FOE ASSESSMENT 


§ 163. Assessment on Default or Interlocu- . 

tory Judgment ! 

Where defendant fails to appear, or is in default | 
in pleading, and the damages are unliquidated, ordi- ‘ 
naiily evidence must be taken or inquiry made as to the 
quantum of damages. 

As is explained in the C.J.S. title Jndjjments § 
201, also 34 C.J. p 176 notes 80-84, a default in 
appearance or pleading where the action is in tort 
or on an unliquidated claim, while it admits the , 
right to recover, does not admit the amount, and 
further proceedings arc required to determine the 
amount of the judgment. On the contrary, where i 
the cause of action is such that plaintiff i*- entitled i 
to recover a fixed sum, if anything,^^ or if the j 
amount of his damages is ascertainable by mere ’ 
calculation, see infra §§ 165, 166, judgment may be < 
entered, as the C.J.S. title Judgments § 201, also 34 | 


C.J. p 176 notes 85-87 discloses, for the sum de- 
inar.ded or Sf) ascertained. 

Hence, unless otherwise controlled by statutes,^® 
as, for example, by those provisions of the prac¬ 
tice acts and codes permitting a default to be en¬ 
tered without proof on a verified complaint,^7 or 
where the action is on a writing for the payment 
of money only,^^ or where defendant is notified 
in the summons of the amount for which plaintiff 
will take judgment,^^ evidence must be taken or 
inquiry made as to the quantum of damages where 
defendant fails to appear, or is in default in plead¬ 
ing, except in those cases in which his default ad¬ 
mits the amount of the judgment to be taken 
against himi^O 

Where the procedure on an assessment by the 


204 Cal. 2—Crain v. SumiOa, 211 
P. 479, r.9 Cal.App. 590. 

Conn.—Lonffworth v. McGrath, 143 A. 
S45, lOS Conn. 738. 

Ga.—Atlanta Furniture Co, Walk¬ 
er, ISl S.E. 498, 51 Ga.App, 7S1. 
La.—U-Drive-It-Car Co. v. Texas 
Pipe Line Co,, 129 So. 565, 14 La. 
App. 524. 

Tex.—Naylor v. Hardy, Civ.App., 122 
S.W.2d 70S. 

Wash.—Jellum v. Grays Harbor Fuel 
Co., 295 P. 939, 160 Wash. 585. 
(2) To sustain finding as to rea¬ 
sonable time for making repairs.— 
Lyle V. Seller, 233 P. 345, 70 Cal. 
App. 300. 

Evidence held insufficient to sustain 
recovery 

<1) For loss of use. 

Conn.—New En^and Iron Works Co. 
V. Connecticut Co., 120 A. 2S1, 9S 
Conn, 609. 

Ill.—Welter v, Schell, 252 IlI.App. 
586. 

La,—Betz v. Menville, 137 So. 773, IS 
La.App. 359^—Anders v. Lee-Rogers 
Chevrolet Co., 7 La.App. 481. 

Minn,—Allen v. Brown, 198 N.W. 
137. 159 Minn. 61. 

Okl.—Stapleton Motor Sales Co. v. 

Coley, 232 F. 28, 107 Okl. 269. 
Wash.— O’Rielly v. Ericson, 216 P. 
886, 125 Wash. 648—Norris v. Had- 
field, 216 P. S46, 124 Wash. 198, 
modifying 213 P. 934, 124 Wash. 
19S. 

(2) For price of hiring another 
vehicle,—Di Marco v. Tiking Packing 
Co., 140 So. SSI, 19 La.App. 573. 

85. Ala.—Lokey v. Ward, 154 So. 
802, 22S Ala. 559—Dulin v. John¬ 
son, 113 So. 397, 216 Ala. 393. 
Conn.—New York, N. H. & H. R. 
Co. V. Hungerford, 52 A. 487, 75 
Conn. 76 

Miss.—Ohace v. East, 1 Miss. 439. 

17 C.J. p 1042 note 36. 


86. Ill.—Dewar v. Loy, 24S IILApp. 
396. 

17 C.J. p 1042 note 39. 

87. Ill.—Dewar v. Loy, supra. 

17 C.J. p 1042 note 40. 

88. Ala.—McKenzie v. Clanton, 33 
Ala. 528. 

17 C.J. p 1042 note 41. 

89. Cal.—^Hartman v. Williams, 4 
Cal, 254. 

90. C.S.—Thorpe v. National City 
Bank of Tampa, C.C.A.PIa., 274 
F. 200. 

Ala.—Dulin v. Johnson, 113 So. 397, 
216 Ala. 393—Garnett v. Scott, 92 
So. 408, 207 Ala. 263. 

Conn.—New York, N. H. & H. R. Co. 
V. Hungerford, 52 A, 487, 75 Conn. 
76. 

Ill.—O’Conner v. Mullen, 11 Ill, 116. 
Ind.—Carson v. Perkins, 29 N.E.2d 
772, superseding, App., 26 N.E.2d 
552. 

Miss.—Allison & Hyde v. Williams, 
108 So. 142, 142 Miss. 825—Ander¬ 
son V. Kelly, 99 So. 382. 

N-Y.—Armieri v. Mertens, 282 N.Y.S. 

714, 245 App.Div. 906. 

Ohio.—K. B. Co. V. Dixon, 19 Ohio 
Cir.Ct.,N.S., 196. 

Pa.—Reese <fe Bernard Electric Co. 
V. Leventry, 156 A. 581, 102 Pa. 
Super. 353—De Coursey v. Cosner, 
156 A. 544, 103 Pa.Super. 229— 
Fitzpatrick v. Rogers, 75 Pa.Super. 
273—Odenkirk v. Odenkirk, 11 Pa. 
Dist. 42, 25 Pa.Co. 643. 

Va.—^VYessel, Duval & Co. v. Win- 
borne & Co., 99 S.E. 719, 125 Va. 
502—Rees v. Conococheague Bank, 
5 Rand. 326, 26 Va. 326, 16 Am.D. 
755. 

17 C.J. p 1042 note 43. 

Effect of ffliug affidavit with decXara- 
tiou 

In assumpsit on open account fil¬ 
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ing statutory affidavit with declara¬ 
tion does not dispense with neces¬ 
sity of order for inquiry of damages. 
—Ingram v. Johnstone, 140 S.E. 143, 
104 W.Va. 409—Peters v. Hajacos, 
112 S.E. 233, 91 W.Va. SS. 

In action by notice of motion 

(1) A proceeding in the nature 
of execution of a writ of inquiry 
of damages is necessary in actions 
by notice of motion wherever such 
a writ would be necessary under es¬ 
tablished rules if the action had 
been by declaration instead of no¬ 
tice.—Wessel v. Bargamin, 120 S. 
E. 287, 137 Va. 701. 

(2) Where default judgment in 
action by notice of motion was en¬ 
tered before going into effect of 
Code 1919 § 6046, as amended by 
Acts 1922 c 439, dispensing with 
inquiry in actions on account if 
plaintiff should comply with § 6132, 
such amendment cannot be relied on 
as dispensing with inquiry of dam¬ 
ages, even if the action could be 
considered as one on an account.— 
Wessel V. Bargamm, supra. 

(3) Where, in action by notice of 

motion with annexed verified ac¬ 
count for alleged breach of identified 
contract by failure to accept soda 
at contract prices, the contract was 
not filed with the notice, and, aside 
from the affidavit verifying the ac¬ 
count, there was no evidence as to 
damages since Code 1919 § 6046, 

under which the action was brought, 
did not dispense with inquiry of 
damages nor with production by 
plaintiff of competent evidence to 
prove damages, and the affidavit un¬ 
der the statute was not such evi¬ 
dence, the, evidence was insufficient 
to support default judgment.—^Wes- 
sel V. Bargamin, supra. 
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court is not regulated by statute, general rules ap¬ 

ply. 91 

§ 164. -- Authority and Mode of Assess¬ 

ment in General 

Various methods of assessment of damages exist in 
the different jurisdictions. 

The method of assessment varies in different ju¬ 
risdictions by reason of dift'erence in practice and 
statutory provisions, and varies also by reason of 
differences in the nature of the demand.^- 

The varying modes of procedure followed are 
discussed infra §§ 165-171. 

§ 155 . - Assessment by Court 

By virtue of statutory authorization or customary 
practice, the court may assess damages on defendant's 
default. 

By statute, in many jurisdictions, the court is 
authorized to assess damages in case of defendant’s 
default,and either by force of statute or by cus¬ 


tomary practice such a procedure is valid ordinari¬ 
ly where the action is brought for a sum certain or 
for a sum that may be made certain by computa¬ 
tion.9*^ In the application of this rule the court 

has dispensed with the jury and assessed the darn- 
1 ages where the amount has been conceded by con- 
i fession or agreement of the parties,9*' in actions 
on promissory notes,96 in actions on bonds, see 
Bonds § 133, and m other cases.9'^ 

A statute prescribing a particular summary pro¬ 
ceeding may authorize assessment of damages by 

the court.98 

§ 166 . - Assessment by Clerk or Other 

Officer 

In various jurisdictions and under certain circum¬ 
stances damages may be assessed by a clerk, prothon- 
otary, auditor, assessor, or master. 

In many jurisdictions, where the amount may be 
determined by mere computation, an assessment 
may be made by the clerk of the court,99 or, in 


91. N.T.—McClelland v. Climax 
Hosiery Mills, 169 N.E. 605, 252 
N.T. 347, reversing 233 N.Y.S. 818, 
226 App.Biv, 664, 739, and remit¬ 
titur amended 171 N.E. 770, 253 N. 
Y. 533, reargument denied 171 N. 
E. 781, 253 N.Y, 558. 

92. Arljitration 

Determination of damages may be 
submitted to arbitration, but only 
by consent of both parties.—Schiedt 
V. Dimick, C.C.A.Mas5., 70 P.2d 558, 
certiorari granted Dimick v. Schiedt, 
55 S.Ct. 75, 293 U.S. 536, 79 L.Ed. 
643, affirmed 55 S.Ct. 296, 293 U.S. 
474, 79 UEd, 603, 95 A.L.R. 1150. 
Assessment oil trial of second cause 
of action 

In action on inlunction bond and 
for use and occupation of property 
by defendant pending temporary in¬ 
junction whick was subsequently va¬ 
cated, assessment of damages un¬ 
der cause of -action on injunction 
bond -on which summary judgment 
was granted would be held in con- j 
nection with trial of cause of ac¬ 
tion for use and occupation of prop¬ 
erty where it appeared that thereby 
the disposition of the action would 
he best facilitated at less incon¬ 
venience, expense, and cost to both 
parties.—Glove City Amusement Co. 
V. Smalley Chain Theatres, 4 N.Y.S. 
2d 397, 167 Misc. 603. 

S3. Ala.—^Hartford Fire Ins. Co. v- 
Bannister, 79 So. 253, 201 Ala. 681. 
Ark.—Unionaid Life Ins. Co. v. Pow¬ 
ers, 20 S.W.2d 610, 180 Ark, 154. 
Conn.—New York, N. H. & H. R. Co. 
V. Hungerford, 52 A. 487, 75 Conn. 
76—Lennon v. Rawitzer, 19 A. 334, 
57 Conn. ’583. 

IlL — ^Povlich V. ^Glodich, 142 N.E. 466, 


311 Ill. 149--Alfred M. Best Co. v. 
Index Pub. Co., 9 N.E.2d 439, 291 
Ill.App. 612. See Grossman v. 
Cohen, 207 Ill.App. 156. 

N.Y.—Glove City Amusement Co. v. 
Smalley Chain Theatres, 4 N.Y.S. 
2d 397, 167 Misc. 603. 

Tex.—Spivey v. Saner-Ragley Lum¬ 
ber Co., Com.App., 284 S.\T. 210, 
modifying Saner-Ragley Lumber 
Co. V. Spivey, Civ.App., 255 S.W. 
193. 

17 C.J. p 1043 notes 52-55. 

1 94. Ind.—Mettler v. Moore, 1 

Blackf. 342. 

17 C.J. p 1043 note 56. 

Constitutional right to trial by jury 
see the C.J.S. title Juries § 10 et 
seq., also 35 C.J. p 148 note 5 et 
seq. 

Inquest of office 

At common law, an assessment of 
damages was a mere inquest of of¬ 
fice, and the court might assess them 
with plaintiff’s assent or direct the 
sheriff or other proper person to do 
so.—Povlich V, Glodich, 142 N.E. 466, 
311 Ill. 149. 

Interest 

Where, by the terms of an obliga¬ 
tion for the payment of money, the 
money is to bear interest from date, 
the court may, on default of de¬ 
fendant, render* judgment for debt 
and interest without the interven¬ 
tion of a jury.—Morehead v. Prather, 

2 Ky. 135. 1 

95. Ala.—People’s Ice Co. v. Peo¬ 
ple’s Nat. Bank, 31 So. 804, 133 
Ala. 248. 

17 aj. p 1043 note 57. 

96. Ky.—Morehead v. Prather, 2 Ky. 
135. 

17 C.J- p 1043 note 58- 

837 


, Action against indorser as action on 
note 

Va.—Hatcher v. Lewis, 4 Rand. 152, 
25 Va. 152. 

17 C.J. p 1043 note 58 [a]. 

97. Other cases 

(1) In actions on certificates of 
deposit. 

Ala.—Talladega Ins. Co. v. Wood¬ 
ward, 44 Ala. 287. 

Ill.—Northern Bank v. Zepp 28 Ill. 
180. 

(2) In actions on stock subscrip¬ 
tions.—Spangler v. Indiana & I- C. 
R. Co., 21 IlL 276. 

(3) In actions on judgments.— 
Butcher v. Brownsville Bank, 2 Kan. 
70, 83 Ara.D. 446—17 C.J. p 1043 note 
61. 

(4) In actions for statutory penal¬ 
ties.—Tennessee Mut. Bldg. & Loan 
Ass’n V. State, 13 So. 6S7, 99 Ala 
197—17 C.J. p 1043 note 63. 

(5) In actions on a covenant for 
rent in a deed.—Dent v. Morrison, 1 
Mo. 130. 

(6) In actions of replevin where 
plaintiff fails to appear.—Holkins 
V. Donahue, 4 Ohio Dec. (Reprint) 
405, 2 Clev.L.Rep. 114. 

(7) On the dissolution of an in¬ 
junction and dismissal of the bill.— 
Shaffer v. Sutton, 49 Ill. 506—Buck 
V. Beekly, 45 Ill. 100. 

96. Ark.—Calloway v, Roane 7 

Ark. 354. 

99. Fla.—Douglass v. Oemler, 124 
So. 19, 98 Fla. 497. 

Ill.—Povlich V. Glodich, 142 N.E. 

486, 311 Ill. 149. 

17 C.J. p 1043 note 69. 
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some jurisdictions, by tbe prothoiiotary.^ 

Such procedure is usually- invoked on motion or 
at the instance of the court, and rests on the theory 
that the act of the clerk is fiduciary and is really 
that of the coiirt.^ Hence, any assessment which 
may be referred to the clerk may be made by the 
court in the first instance if it so desire.'^ Where 
the practice is founded on a statutory provision, it 
cannot be pursued in cases where the authority is 
not given.^ 

Where the statute so requires, evidence on which 
damages are to be assessed must be produced and 
filed, and the record must disclose such fact.® 

A mistake made by the clerk may be corrected 
by application to the court,or the court may order 
the clerk to make a new assessment.^ 

Assessment by commissioner or auditor. In 
some jurisdictions damages may be assessed by an 
auditor, assessor, or master appointed by the court,^ 

§ 167. - Assessment by Referee 

In some jurisdictions the amount of damages may 
1)6 determined by a referee. 

In some jurisdictions a referee may determine 
the amount of damages.^^ However, a reference 
will not be made in a case where the clerk may 


S determine the amount, or where the statute re- 
! quires a writ of inquiry.^- 

\ In the absence of contrary statutory regulations, 
I a referee apjpoiiited to assess damages should be 
^ treated as a referee to hear and determine rather 
! than a referee merely to hear and report.^^ 


j § 168. - Assessment by Jury 

! Where an assessment of damages involves a con- 
I troverted question of fact or requires the introduction 
of evidence, the assessment ordinarily is to be made by 
a jury. 

Ordinarily, where an assessment of damages in¬ 
volves a controverted question of fact or requires 
the introduction of evidence, it is to be made by a 
jury.^^ Where the demand is for unliquidated 
damages and the amount cannot be determined 
without passing upon and adjudging questions of 
fact, it is the usual, and in some jurisdictions the 
necessary, practice to enter an interlocutory judg¬ 
ment, and to issue a writ of inquiry, or by some 
analogous procedure to have the amount deter¬ 
mined and assessed by a jury.^® It is also a well- 
established practice in many jurisdictions that the 
assessment will be made either by a jury or by the 
court at the option of plaintiff, who may state his 
preference by motion at the rendition of the in¬ 
terlocutory judgment.^® On the other hand, by 


Deputy clerk 

Mich.—Yale State Bank v. Fletcher, 
139 N.W. 102S, 173 Mich. 5S5. 

17 C.J. p 1043 note 69 [bj. 

1. Pa.—Watkins v. Phillips, 2 

Whart. 209. 

17 C.J. p 1044 note 70. 

WTiero damag'es imliiiuidated 

In an action on a covenant in a 
lease for damages to furniture, the 
claim for damages sounding in tort 
was of such a character that it re¬ 
quired more than the mere calcula¬ 
tion to fix the amount, and the dam¬ 
ages could not be assessed by the 
prothonotary.—^Fitzpatrick v, Bog- 
ers, 75 Pa.Super. 273. 

2. KT.—erode n v. Brew, 10 ISf.Y. 
Super. 652. 

17 C.J. p 1044 note 71. 

3. Me.—Begg v. Whittier, 4S Me. 
314. 

17 C.J. p 1044 note 72. 

4. Minn.—Kent v. Bown, 3 Minn. 
347. 

5. Fla.—^Bouglass v, Oemler, 124 So. 
19, 98 Fla. 497. 

IT C.J. p 1044 note 74. 

6. Fla.—Snell v. Irvine, 17 Fla, 
231. 

7. Ill.—Clemson v. State Bank, 2 III. 
45. 

8. N.J,—Burr v. Reeve, 1 Johns. 
507. 


9. U.S.—Schiedt v. Bimick, C.C.A. 
Mass., 70 P.2d 55S, certiorari 
granted Bimick v. Schiedt, 55 S. 
Ct. 75, 293 XJ.S. 536, 79 L.Ed. 643, 
affirmed 55 S.Ct. 296, 293 U.S. 
474, 79 L,.Ed. 603, 95 A.L.R. 1150. 

17 C.J. p 1044 note 79. 

10. 3Sr,Y. —Ashley v. Gimbel Bros., 
11 K-Y.S.2d 128, 170 Misc. 369. 

17 C.J. p 1044 note 81. 

Reference to ascertain damages from 
injunction see the C.J.S. title In¬ 
junctions § 286, also 32 C.J. p 442 
note S et seq. 

"Wlio may apply 

Plaintiff alone may apply for ap¬ 
pointment of referees where de¬ 
fendant has failed to appear.— 
Georgetown Trust Co. v. Marvel, 162 
A. 359, 5 W.W.Harr., Bel., 210. 

11- K.Y.—Bayersdorfer v. Bowles, 
58 K-Y-S. 202, 27 Misc. 840. 

12- K.Y.—^Fullerton v. Young, 94 
K.Y.S. 511, 46 Misc, 292. 

13. N.Y,—Frank v. Wolfe, 2 N.Y.S. 
2d 54S, 166 Misc. 415. 

14- U.S.—^Thorpe v. National City 
Bank of Tampa, C.C.A.Fla., 274 F. 
200 . 

Fla.—Everglades Club Co. v. Vol- 
kofe, 150 So. 232, 111 Fla. 847— 
Douglass V. Oemler, 124 So. 19, 98 
Fla. 497. 


Ga.—Tate v. Leres, 200 S.B. 325, 
59 Ga.App. 6. 

17 C.J. p 1044 note 84. 

15- Ala.—Brinkard v. Premier Re¬ 
fining Co., 90 So. 54, 18 Ala.App, 
109. 

N.Y.—Sannasardo v. Hartford Ac¬ 
cident & Indemnity Co., 8 N.Y.S. 
2d 974, 256 App.Div. 825—Livings¬ 
ton V. Blumenthal, 289 N.Y.S. 5, 
248 App.Div. 138—Glove City 
Amusement Co. v. Smalley Chain 
Theatres, 4 N.T.S.2d 397. 167 Misc. 
603. 

N.C.—Bowie v. Tucker, 173 S.E. 28, 
206 N.C. 56. 

Tex—Cummings v. Butler, Dali. 531. 
17 C.J. p 1044 note 85. 

Constitutional right to jury trial see 
the C.J.S. title Juries § 10 et seq., 
also 35 C.J. p 148 note 5 et seq. 
Action on note 

The supreme court rule provid¬ 
ing for assessment of damages by 
jury drawn from general p.uael on 
fifteen days’ notice to defendant, 
where there has been a judgment by 
default in lieu of a writ of inquiry, 
is inapplicable to an action on a 
note.—Cira v. Gusciora, 11 A.2d 715, 
124 N.J.Law 324. 

16- Mo.—^Barrah v. The Light foot, 
15 Mo. 187. 

17 C.J. p 1045 note 86. 
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statute in some jurisdictions defendant may insist 
upon an assessment by a jiir 3 o^^ 

The rig-ht of either of the parties to demand a 
jury to assess the damages may be waived by them 
and the matter left to the coiirtT^ The act of 
default itself has been held to constitute such a 
waiverT^ 

Interest. Where the claim sued on bears inter¬ 
est as a matter of law and the amount is deter¬ 
minable by mere computation, interest may be as¬ 
sessed without the intervention of a but 

the rule is otherwise where the right to, and 
amount of, interest depend on the determination 
of questions of fact,21 unless the court has power 
under the particular practice applicable to it to tr^’' 
civil cases without a jury. 22 

The act of the court in ordering a conditional 
remittitur, so as to reduce the amount to a sum 
admitted by defendant as properly allowable under 
the evidence, is not objectionable as an assessment 
of damages because interest is allowed on the re¬ 
duced amount.23 

§ 169, - Condition of Cause and Time for 

Assessment 

Assessment of damages as on a default should not 
be made while an issue of fact is pending or before the 
proper disposition of any pleas made. 

It is irregular and erroneous to assess the dam¬ 
ages, as if upon default, while an issue of fact is 
pending or before, the proper disposition of any 


pleas made ,21 and it is usually necessary that the 
record show that an interlocutory judgment by 
default or its equivalent was entered before the 
assessment was madc,^’*" Pending a valid sta}' of 
proceedings an inquest of damages is irregular and 
will be set aside,26 but an inquest taken pending a 
void stay of proceedings is regular and valid. 2 ^ 

Strictly, a writ of mquir>^ should not issue where 
a jur^' trying an issue of fact has failed to assess 
the damages, but a venire de novo must be award¬ 
ed. 2 s According to the English practice where an 
issue on a plea in abatement is found for plaintiff, 
and it is a case in which a jury is necessar}" to as¬ 
certain the damages and they have omitted to do 
so, a venire de novo must be awarded, but in the 
United States it has been held that a jury to in¬ 
quire of the damages should be ordered, 29 or the 
damages ma^' be assessed by the court as upon a 
default^o 

Where a demurrer to the evidence is overruled 
b 3 \the judge, he should require the jury to assess 
the damages conditionall^q^i or if he discharges the 
original jury he should, on overruling the demur¬ 
rer to the evidence, call another jury to assess the 
damages .22 Where there is a demurrer to the 
evidence and a joinder, the court may have the 
damages assessed by the jury conditionally,or 
the jury ma}" be discharged, leaving the damages to 
be assessed by another jury on the demurrer being 
overruled. 

Where the action is against several jointly, some 


17- Ala.—Ex parte Bozeman, 104 So. 
402, 213 Ala. 223—Hartford Fire 
Ins. Co. V. Bannister, 79 So, 253, 
201 Ala. 681—Ex parte Cunning¬ 
ham, 99 So. 834, 19 Ala.App. 584, 
certiorari denied Ex parte Ewart- 
Brewer Motor Co., 99 So. 836, 211 
Ala. 191. 

III.—Meyer v. Meyer, 215 Ill.App. 
203. See Bradford & Co. v. U. S. 
Tent & Awning Co., 198 Ill-App. 
505. 

17 C.J. p 1045 note 87. 

Assessment not prejudicial 
Ala.—Griffin Burial Ass'n v. Snead, 
149 So. 875, 25 Ala.App. 543. 

18- Mass.—Gallagher v. Silberstein, 
64 N.E. 402, 182 Mass. 20. 

17 C.J. p 1045 note 88. 

Waiver of jury trial see the C.J.S. 
title Juries §§ 84-113, also 35 C.J- 
p 197 note 48 et seq. 

Matt^i» constituting: waiver 

Ala.—Decatur & Nashville Impr. Co. 

V. Crass, 12 So. 41, 97 Ala. 524. 

17 C.J. p 1045 note 88 [a]. 

19w Ohio.—Bray v. Brown, 16 Ohio 
Cir.Ct.N.S., 598. 


20. III.—Rust V. Frothingham, 1 
Ill. 331. 

Tenn.—^Williams v. Inman, 5 Coldw. 
267. 

21- Tenn.—^Williams v. Inman, su¬ 
pra. 

17 C.J. p 1045 note 91. 

Proof of foreign laws 

Ala.—Murray v. Cone, 8 Port. 250. 

17 C.J. p 1045 note 91 [a]. 

22. U.S.—Mayhew v. Thatcher, La., 
6 Wheat. 129, 5 L.Ed. 223. 

17 C.J. p 1046 note 92, 

23. Vt.—Griswold v. Wentworth, 81 
A. 622, 85 Vt. 205. 

24. Ill.—Klein v. Wells, 82 Ill. 201. 
17 C.J. p 1046 note 94. 

Judgment on withdrawal of answer 
Tex.—Connelly v. Williams, 22 Tex. 
645. 

17 C.J. p 1046 note 94 [bj. 

25. Wis.—Hibbard v. Pettibone, S 
Wis. 270. 

17 C.J. P 1046 note 95, 

26- N.Y.—Duncan v. Sun F. Ins. Co., 
2 Wend. 625. 

27. N.Y.—Crary v. Oliver, 2 How. 
Pr. 135. 


28. Md.—Macnemara v. Brannock, 

4 Harr. & M. 480. 

17 C.J. p 1046 note 1. 

29. Ky.—Weathers v. Mudd, 12 B. 
Mon. 112. 

17 C.J. p 1046 note 4. 

30. Me.—Frye v. Hinkley, IS Me. 
320. 

31. Fla.—Hanover F. Ins. Co. v. 
Lewis, 1 So, 863, 23 Fla. 193. 

32. Fla.—Hanover F. Ins. Co. v. 
Lewis, supra. 

33. Ind.—British, Mercantile Ins. Co. 

V. Crutchfield, 9 N.E. 458, 108 

Ind. 518—Plaskett v. Benton War¬ 
ren Agricultural Soc., 89 N.E. 968, 
90 N.E. 908, 45 Ind.App, 358. 

Writ of inquiry 

On demurrer to the evidence and 
a joinder, the jury may assess the 
damages conditionally or they may 
be ascertained on a writ of in¬ 
quiry.—Andrews v. Hammond, 8 
Blackl, Ind., 540. 

34. Ind.—British, Mercantile, Ins. 
.Co. V. Crutchfield, 9 N.E. 458, 108 

Ind- 518—Plaskett v. Benton War¬ 
ren Agricultural Soc., 89 N.E. 968, 
90 N.E. 908, 45 Ind.App. 358. 
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onl\' nf whom plead, the assessment sfiould also be 
made against the defaulting parties by the court or 
jury who tried the issued*'^ The default of one 
defendant shotiM be entered before the rendition 
of judgment against the nondefaulting defendant, 
and then on the trial the judgment, if an}', should 
be entered against both defendants in the first 
place.^^ If the parties answering absolve them¬ 
selves from all liability, damages cannot be as¬ 
sessed against a joint defendant who has default¬ 
ed,^'^ 

Damages arising after an appeal cannot be as¬ 
sessed on a writ of inquiry after the affirmance of 
the judgment in the appellate court, but a new ac¬ 
tion must be brought therefor.^s 

Time of assessment. Under some statutory pro¬ 
visions or rules of court it has been held that the 
assessment must be made at the succeeding term 


I after judgment has been entered,although it 
; may usually be made at the same term,"^^ or at the 
• discretion of the court at either term.-^^ 

j After a suitable lapse of time the court may 
' refuse to allow the amount of judgment to be as- 
, certained in a summary way.^- 

§ 170. - Notice to Defendant 

Unless required by statute or rules of practice, no- 
! tice to defendant of assessment of damages on default 
j ordinarily is not necessary. 

I In some jurisdictions the practice rests upon 
‘ the theory that a defendant who has not entered 
I an ai'tpearance must himself keep watch and make 
j it his business to appear upon the assessment of 
; damages, if he would contest the amount thereof ;43 
in other jurisdictions, however, either by virtue of 
statute or by rules of practice, notice to defendant 
of the assessment proceedings is necessary,44 tm- 


Co. ’ of the issues whether of law or fact, 
41 S.W. i and being’ equivalent to “tried.”— 
quoting- j Phillips v. Tessells, 126 A. 51, 2 W. 


35. Mo.—Electrolytic Chlorine 
V. Wallace Tier nan Co. 

2d 1049, 1053, 328 Mo. 7Sl 
Corpus Juris. 

17 C.J. p 1046 note 11. 

However, it has been held that in 
an action against several defendants, 
where some plead to issue and oth¬ 
ers suffer default, the latter are not 
bound by the assessment of dam¬ 
ages on the issue tried between 
plaintiff and those defendants who 
pleaded.—Cridland v, Floyd, 6 Serg. 
& R. (Pa.) 412. 

36. Mo.—Electrolytic Chlorine Co. y. 
Wallace & Tiernan Co., 41 S.W.2d 
1049, 328 Mo. 782. 

17 C.J. p 1046 note 12. 

37. Mo.—Electrolytic Chlorine Co, 
V. Wallace & Tiernan Co., supra. 

H.Y.—McClure v. Hall, 19 Wend. 25. 
Judgment by default against code- 
fendaiits see the C.J.S. title Judg¬ 
ments § 191, also 34 C.J. p 150 note 
63 et seq. 

38. Fa.—O’Kie v. Pepuy, 3 Pa.Co. 
140. 

39. Fla.—^\Vilhelm v. South Indian 
River Co., 124 So. 729, 98 Fla. 
970. 

17 C.J. p 1046 note 15. 

Inquisitioa as ^^cause” within pro¬ 
hibitory statute 

An inquisition to determine dam¬ 
ages in suit, in W'hich default judg¬ 
ment was taken at the April term, 
must be heard at the October term, 
notwithstanding Rev.Code 1915 § 

3795, prescribing the next term, 
since “inquisition,” in broadest sense, 
includes any judicial inquiry and is 
a “cause tried by jury” within § 
o6S4, prohibiting trial by jury of 
other than criniinai causes at June 
term, “cause” meaning “legal pro¬ 
ceeding between adverse parties,” 
and “Inal,” a judicial examination j 


W.Harr., Del., 490. 

Inquest cannot be regularly -taken 
on first d.ay of a trial term, unless 
an action is regularly called on the 
calendar.—Smith v. Brown, 8 N.Y. 
Super. 665. 

At common law, an assessment of 
damages w'as a mere inquest of of¬ 
fice, and the court might assess them 
■with plaintiff's assent or direct the 
sheriit or other proper person to do 
so, it being unnecessary that a wmit 
of inquiry of damages be executed 
in court unless so directed, nor in 
term time, but anywhere within the 
sheriffs bailiwick.—^Povlich v. Glod- 
ich, 142 X.E. 466, 311 Ill. 149. 

40. Pla.—Parkhurst v. Stone, 18 So. 
596, 36 Fla. 463. 

17 C.J. p 1046 note 16. 

41. R.I.—King V. Rhode Island Co., 
60 A. S37, 27 R.I. 112. 

17 C.J. p 1047 note 17, 

42. Del.—Cook v. Cooper, 4 Del. 189. 
17 C.J. p 1047 note 18 [a]. 

43. Fla.—^Wilhelm v. South Indian 
River Co., 124 So. 729, 98 Fla, 970. 

III.—Whalen v. Twin City Barge & 
Gravel Co., 2 SO Ill.App, 596, cer¬ 
tiorari denied Twin City Barge & 
Gravel Co. v. Whalen, 56 S.Ct. 590, 
297 U.S. 714, SO L.Ed. 1000—Mc¬ 
Nulty V. White, 248 Ill.App, 572— 
Dewar v. Roy, 248 Ill.App. 396. 
Tex.—^Western Union Telegraph Co. 
V. Skinner, 128 S.W. 715, 60 Tex. 
Civ.App. 477, error refused. 

17 C.J. p 1047 note 19. 

Presence of parties and attorneys at 
trial see the C.J.S. title Trial § 
40, also 64 C.J. p 69 note 90 et 
seq. 

Right to notice of, and participation 
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in, further proceedings after de¬ 
fault see the C.J.S. title Judgments 
§ 202, also 34 C.J. p 176 note 90 
et seq. 

Default ou counterclaim 

Where plaintiff defaults as to .de¬ 
fendant’s counterclaim, the default 
judgment puts plaintiff out of court, 
and he is not entitled to notice of 
a writ of inquiry afterward issued 
to assess damages on the counter¬ 
claim.—Christian «& Craft Grocery 
Co. v. Coleman, 27 So. 786, 125 Ala. 
158. 

44. N.J.—Cira v. Gusciora, 11 A.2d 
715, 124 N.J.Law 324. 

N.Y.—Gise v. Brooklyn Soc. for Pre¬ 
vention of Cruelty to Children, 260 
N.Y.S. 787, 236 App.Div. 852, de¬ 
nying reargument and amending 
decision 259 N.Y.S. 562, 236 App. 
Div. 800, appeal dismissed 186 N. 
E. 412, 262 N.T. 114, reargument 
denied 188 N.E. Ill, 262 N.Y. 664. 
R.I.—Sahagian v. Superior Court, 129 
A. 813, 47 R.L 85. 

17 C.J. p 1047 note 20. 

Sufia.cieucy of notice 
N.Y.—Oothout V. Rooth, 12 Johns. 
151. 

17 C.J. p 1047 note 20 [b]. 

Who may give notice 
N.J.—State V. Hamilton, 10 N.J.Law 
190. 

17 C.J. p 1047 note 20 [d]. 

Service of notice 

(1) A notice of assessment and 
inquiry may be served with the no¬ 
tice of motion for judgment on a 
frivolous demurrer.—Smith v. Rog¬ 
ers, 18 Wend., N.Y., 671. 

(2) A notice to assess damages 
upon a default judgment, entered 
upon a sheriff's bond, is properly 
served upon the sheriff and his sure¬ 
ties, and need not be served upon the 
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less plaiiitift is entitled to judgment without assess¬ 
ment, in which case no notice is necessaryd^ No¬ 
tice has been held necessary, in the absence of an 
express statutory provision, where a prior rule of 
cirurt ])rovides for the same.'*® wSo too, if the g-en- 
eral practice has been to order the writ executed 
at a subsequent term, and an order is made for its 
execution at the term that it is awarded, notice 
should be given defendant, although no statute 
specifically requires it^'^ Likewise, if the court by 
its order has fixed a particular day for the assess¬ 
ment of damages and, while the order is in force, 
assesses them at a prior day, such a practice would 
be erroneous.^® 

Where defendant has appeared, it has been held 
that he is entitled to notice of a motion for an in¬ 
quest of damages.^® 

§ 171. - Writ of Inquiry 

The practice in some jurisdictions after default by 
defendant is to issue a writ of inquiry to ascertain uti' 
liquidated damages. 


A writ of inquiry has been defined as a writ 
which issues after judgment by default has been 
entered on an unliquidated claim, directing the 
jiir 3 ' to inquire into the amount of plaintiff’s de¬ 
mand and assess his damages.’''^' 

In some jurisdictions, a procedure substantially 
similar to the English practice®^ has been fol¬ 
lowed.'^- In such case the hearing is before the 
sheriffoj- his deput^q^^ and the jury is a special 
one of twelve men summoned by the sheriff for 
that particular purpose.®® In other jurisdictions, 
the jury is taken from the regular panel,®® or an 
alternative practice is permitted®" in the discretion 
of the court.®^ 

In further variance from the English practice, 
in some jurisdictions, although a writ of inquiry 
issues,®^ the inquiry is made by a jur}" under in¬ 
structions from the court and the verdict is re¬ 
turned into court.®® So in some jurisdictions, in 
the discretion of the court, an application may be 


attorney who appeared for defend¬ 
ants in the suit on the bond.—State 
V. Hamilton, 10 N.J.Law 190. 

Notice of vacation of stay order 
Where an order to stay is obtained 
by defendant after receiving notice 
of trial, plaintiff, if he can procure 
a vacatur of the order, is regular 
in taking an inquest without serving 
notice that the order has been re¬ 
voked, as it is the duty of defend¬ 
ant to watch the cause.—Kimball v. 
Knights, 18 Wend., N.T., 657. 

45. N.Y.—Dix V. Palmer, 5 How.Pr. 
233. 3 Code Rep. 214. 

Wis.—Trumbull v. Peck, 17 Wis. 265. 

46. N.Y.—Kelsey v. Covert, 6 Abb. 
Pr. 336 note, 15 How.Pr. 92. 

47. Mo.—Evans v; Bowlin, 9 Mo. 
406. 

48. Ill.—Cairo & St. L. R. Co, v. 
Holbrook, 72 Ill. 419. 

49. N.Y.—McClelmony v. Climax 
Hosiery Mills, 169 N.E. 605, 252 
N.Y. 347, reversing 233 N.Y.S. SIS, 
226 App.Biv. 664, 739, and remit¬ 
titur amended 171 N.E. 770, 253 N. 
Y. 533, reargument denied 171 N.E, 
781, 253 N.Y. 558—Quin v. Tilton, 

9 N.Y.Super. 648—Cook v. Pomeroy, 

10 How.Pr. 103. 

N.D.—-Naderhoff v. Geo. Benz & Sons, 
141 N.W. 501, 25 N.D. 165, 47 L. 
R.A.,N.S., 853. 

17 C.J. p 1047 note 25. 

50. Ala.—McGowin v, Dickson, 62 
So. 685, 182 Ala. I6l. 

Conn.—Lennon v. Rawitzer, 19 A. 334, 
57 Conn. 583—Havens v. Hartford 
& N. H. R. Co., 28 Conn. 69. 
Necessity for writ of inquiry see su¬ 
pra 163. 


Other dejanitions 

(1) .4t common law a writ of in¬ 
quiry was a mere inquest of office. 
—Povllch V. Glodich, 142 N.E. 466, 
311 Ill. 149—17 C.J. p 1047 note 36. 

(2) Further definitions.—Junge v. 
McKnight, 49 S.E. 474, 476, 137 N. 
C. 285. 

51. Bnglish practice 

W.Va.—Hickman v. Baltimore & O. 
R. C©., 4 S.E. 654, 7 S.E. 455, 30 
W.Va. 296. 

17 C.J. p 1047 notes 26-36. 

52. N.C.—Junge v. McKnight, 49 S. 
E. 474, 137 N.C. 285. 

Pa.—De Coursey v. Cosner, 156 A. 

544, 103 Pa.Super. 229. 

17 C.J. p 1047 note 37. 

Abolition by statute 

Statute authorizing inquisition at 
bar to ascertain unliquidated amount 
due on interlocutory judgment does 
not abolish writs of inquiry.—Baugh 
& Sods Co. of Pennsylvania v. Cro¬ 
well Corporation of New York, 156 A. 
872, 5 W.W.Harr., Del., 17. 

Alias writ 

Granting or refusing alias writ of 
inquiry of damages is largely within 
trial court’s discretion.—Reese & 
Bernard Electric Co. v. Leventry, 156 
A, 583, 102 Pa.Super. 353. 

Delay iu execution of writ 

Mere delay in execution of a w^rit 
of inqu-i-ry, iii an action in which the 
issues were finally made up and 
tried, is not ground of error.—Hub¬ 
bard V. Equitable Life Assur. Soc., 
95 S.E. 811, 81 W.Va. 663, 4 A.L.R. 
886 . 

Eq.uity suit 

N.Y.—Kreitz v. Frost, 55 Barb, 474. 

17 C.J. p 1047 note 37 [aj. 
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Time aud place of execution 

A writ of inquiry may be executed 
in vacation as well as in term time. 
It may be executed in any place 
within the sheriff's bailiwick.—Pov- 
lich v. Glodich, 142 N.E. 466, 311 Ill. 
149—Van Landingham v. Fellows, 2 
Ill. 233. 

53. N.Y,—Richards v- Swetzer, 3 
How.Pr. 413, 1 Code Rep. 117. 

17 C.J. p 1048 note 38. 

Attorney acting for defendant and 
sheriff 

N.Y.—Hays v. Berryman, 19 N.Y. 
Super, 679. 

17 C.J. p 1048 note 38 [a]. 

54. N.Y.—Jackson v. Rathbone, 3 
Co4v. 296. 

17 C.J. p 1048 note 39. 

55. Tenn.—Warren v. Kennedy, 1 
Heisk. 437. 

17 C.J. p 1048 note 40. 

Swearing jury to do more than re¬ 
quired 

Ky.—Roberts v. Sw^earengen, Hard. 
121 . 

17 C.J. p 1048 note 40 [aj. 

56. N.H.—Chase v. Lowering, 27 N. 
H. 295. 

57. Ill.—^tna Ins. Co. v. Phelps, 27 
Ill. 71, 81 Am.D. 217. 

17 C.J. p 1048 note 42. 

58. N.Y,—Elsey v. International R. 
Co., 87 N.Y.S. 28, 93 App.Div, 115. 

17 C.J. p 1048 note 43. 

59. Tenn.—^tVarren v. Kennedy, 1 
Heisk. 437. 

SO. Wis.—Lacher v. Will, 6 Wis. 
282. 

17 C.J. p 1048 note 46. 
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granted to have the writ of inquiry executed before 
the judge of the court,especially where impor¬ 
tant questions of Jaw are likely to arise, or the 
questions of law and fact are mixed.^- Such an 
application will not be granted merely because large 
damages are claimed. 

A writ of inquiry should show the preceding 
steps that have been taken in the case.^*^ It has 
been held that it can lawfully issue only where the 
record shows a judgment by default, see supra § 169, 
and a rule or order of the court awarding it,®^ al¬ 
though it has also been held that if an inquest of 
damages has been properly taken it cannot be 
vitiated by showing that no positive award of the 
writ was made.®® The inquisition is amendable.®'^ 

§ 172. - Hearing and Verdict or Finding 

a. In general 


b. Evidence 

c. Verdict or finding 

a. In G-eneral 

On the hearing of an assessment of damages after 
default, defendant may contest the amount of damages, 
but may offer no defense to the action. 

On the bearing of an assessment of damages 
after default, defendant may make no defense to 
the action,but he may contest the amount of 
damages.®^ 

Defendant may introduce proof to reduce the 
claim to nominal damages unless prohibited by 
statute,he may object to evidence 
cross-examine the opposite party’s witnesses,al¬ 
though not for the purpose of interposing a de¬ 
fense and, unless statutes prohibit, in most ju¬ 
risdictions he may introduce witnesses in his own 
behalfp® address the jury,'^® ask instructions of the 


61. Conn.—Lennon v. Kawitzer, 19 
A. 334, 57 Conn. 583. 

17 C.J. p 1048 note 47. 

Assessment by court see supra § 165. 

62. K.y.—Bornstein v. Paden, 145 
N.Y.S. 75S, 84 Misc. 256. 

17 C.J. p 1048 note 48. 

63. N.J.—Dunkel v. Cramer Hill 
Ferry Co., 41 x\. 676, 61 N.J.Law 
208—White V. Hunt, 6 N.J.Law 
330. 

e-St Pa.—Boyer v. Jones, 1 Woodw. 
49S. 

17 C.J. p 1048 note 50. 

65. N.Y.—^Wright v. Williams, 2 
Wend. 632. 

17 C.J. p 1048 note 52. 

66- Ky.—Brown v. King, 1 Bibb 462. 

17 C.J. p 1048 note 53. 

67. Pa,—Moore v. Heiss, 4 Yeates 
378. 

17 C.J. p 1048 note 54 [a]. 

68. Ill.—Povlich V. Glodich, 142 N.E, 
466, 311 in. 149—Whelan v. Mas¬ 
sachusetts Bonding & Ins. Co., 205 
in.App. 122. 

N-J.—Albert v. Ford Motor Co., 157 
A. S3, 9 N.J.Misc. 1170, affirmed 162 
A. 6S0, 109 N.J.Law 353. 

N.C.—Bowie v. Tucker, 173 S.B. 28, 
206 N.C. 56—^Williams v. Crosby 
Lumber Co., 24 S.E. SOO, IIS N-C. 
928. 

Fa.—Beese & Bernard Electric Co, v. 
Leventry, 156 xl. 581, 102 Pa.Super. 
353, 

Operation and effect of default and 
Judgment see the C-J.S. title Judg¬ 
ments §§ 200-202, also 34 C.J. p 
172 note 22 et seq, 

69. IJ.S.—Thorpe v. National City 
Bank of Tampa, C.C.A,Fla., 274 P, 
200 . 

Conn.—New York, X. H. & H. B- 
Co. V. Hungerford, 52 A. 487, 75 
Conn. 76. 


Del.—Phillips v. Tessells, 126 A. 51, 
2 W.W.Harr. 490. 

Ind.—Carson v. Perkins, 29 N.E.2d 
772, superseding, App-, 26 N.B.2d 
552. 

Mo.—Electrolytic Chlorine Co. v. 
Wallace & Tiernan Co., 41 S.W.2d 
1049, 328 Mo. 782. 

70. Okl.—St. Louis & S. P. R. Co. 
V, Zumvralt, 120 P. 640, 31 Okl. 
159. 

17 C.J. p 1048 note 57. 

71- Iowa.—Elwell, Lyman & Co. v. 
Bechtell, 12 N.W. 273, 68 Iowa 
755. 

72. Tex.—St. Louis, S. W. R. Co. 
V. Denson, Civ.App., 26 S.W'. 265. 

17 C.J. p 1048 note 58. 

73. Ca.—Davis v. Wimberly, 12 S. 
E. 208, 86 Ga, 46. 

IH.—Povlich V. Glodich, 142 N.E. 466, 
311 Ill. 149~Pirst Nat. Bank v. 
Miller, 85 N.E. 312, 235 Ill. 135— 
Binz V. Tyler, 79 Ill. 248. See 
Mann v. Brown, 182 Ill.App. 1, af¬ 
firmed 105 N.E. 328, 263 Ill. 394. 
N.Y.—McClelland v. Climax Hosiery 
Mills, 169 N.E. 605, 252 N.Y. 347, 
reversing 233 N.Y.S, SIS, 226 App. 
Div. 664, 739, and remittitur 

amended 171 N.E. 770, 253 N.Y. 533, 
reargument denied 171 N.E. 781, 
253 N.Y. 558—Gise v. Brooklyn Soc. 
for Prevention of Cruelty to Chil¬ 
dren, 260 N.Y.S. 787, 236 App.Div. 
852, denying reargument and 
amending decision 259 N.Y.S. 562, 
236 App.Div. 800, appeal dismissed 
186 N.E. 412, 262 N.Y. 114, rear- 
gument denied 188 N.E. Ill, 262 
N.Y. 664—Glove City Amusement 
Co, V. Smalley Chain Theatres, 4 
.N.Y,S.2d 397, 167 Misc. 603. . 

Okl.—Millikan v. Booth, 46 P. 489, 
4 Okl. 713. 

17 C.J. p 1049 note 69. 

However, where defendant in as- 

842 


sumpsil has filed no plea, and no is¬ 
sue has been joined, the only ques¬ 
tion is the quantum of damages and 
it has been held to be error to try 
the case as if issue had been joined 
and to allow defendant to cross-ex¬ 
amine and to demur to the evidence. 
—Petty V. Frick Co., 10 S.E. 886, 86 
Va. 501. 

74. Ill.—First Nat. Bank v. Miller, 
85 N.E. 312, 235 Ill. 135. 

17 C.J. p 1049 note 60. 

75. N.Y.—McClelland v. Climax Hos¬ 
iery Mills, 169 N.E. 605, 262 N.Y. 
547, reversing 233 N.Y.S. 818, 226 
App.Div, 664, 739, and remittitur 
amended 171 N.E. 770, 253 N.Y. 533, 
reargument denied 171 N.E. 781, 
253 N.Y. 558—Gise v, Brooklyn 
Soc. for Prevention of Cruelty to 
Children, 260 N.Y.S. 787, 236 App. 
Div. 852, denying reargument and 
amending 259 N.Y.S. 562, 236 App. 
Div. 800, appeal dismissed 186 N.E. 
412, 262 N.Y. 114, reargument de¬ 
nied 188 N.E. Ill, 262 N.Y. 664-— 
Glove City Amusement Co. v. 
Smalley Chain Theatres, 4 N.Y.S. 
2d 397, 167 Misc. 603. 

17 C.J. p 1049 note 61. 

In jQlinois 

(1) It has been held that defend¬ 
ant may introduce witnesses in his 
own behalf.—Plaff v. Pacific Express 
Co., 95 N.E. 1089, 251 Ill. 243—North 
V. Kizer, 72 Ill, 172—Herrington v. 
Stevens, 26 Ill. 298. See Mann v. 
Brown, 182 Ill.App. 1, affirmed 105 N. 
E. 328, 263 Ill. 394. 

(2) However, in following Morton 
V. Bailey, 2 Ill. 213, 27 Am.D. 767, 
it has been also stated that defend¬ 
ant may not introduce testimony.— 
Povlich V. Glodich, 142 N.E. 466, 

-311 Ill. 149. 

76. Fla.—Watson v. Seat, 8 Fla. 446* 
Ind.—Briggs v. Sneghan, 45 Ind. 14. 
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court concerning the law,‘7 challenge a juror, 
and move for a new trial, and by a bill of excep¬ 
tions reserve any questions affecting the damag¬ 
es;'^ but inasmuch as a defendant has a right to 
appear and object to the introduction of testi- 
moii}', he cannot after a failure to do so have the 
judgment struck out because of the admission of il¬ 
legal testimony on the ground of surprise or ir¬ 
regular ity,^*^ although it would seem that if such 
evidence induces a judgment clearly excessive he 
is entitled to relief.^^ 

The fact that defendant cannot be present at the 
assessment of damages by a sheriffs jury is no 
reason for postponing it, unless it also appears 
that, if he were present, he could give evidence 
tending to lessen the verdict, and that the facts 
which it is proposed to prove by him are denied by 
plaintifts.^^ 

b. Evidence 

On a hearing of an assessment of damages after 
default, the general rules relating to evidence ordinarily 
control. 


The rules of evidence, in the assessment of dam¬ 
ages after default, are in no way relaxed both 
parties must confine themselves to such questions 
of damage and matters of aggravation or mitiga¬ 
tion as are authorized by the pleadiiigs.^^ As the 
default admits a cause of action, proof thereof need 
not be offered,and plaintiff is entitled to nominal 
damages without introducing evidence.^^ His pe¬ 
tition is not, however, to be taken as true, and if 
he would recover a greater amount he must prove 
the same.^'^ 

Generally speaking, all evidence conforming to 
the pleadings and tending to show the amount of 
the demand or matters in aggravation of the in¬ 
jury is admissible.Evidence of matters which 
would have constituted a good plea in bar to the 
cause of action is generally held to be inadmissi¬ 
ble;^^ while under like limitations evidence tend¬ 
ing to mitigate or reduce the damages is admissi¬ 
ble on behalf of defendant.^® It may, however, 
happen that evidence which might, if used, have 
been available to prevent a judgment may after 
judgment be available to reduce the damages to a 


77. Ill.—Plaff V. Pacific Express Co., 
95 N.E. 10S9. 251 Ill. 243. 

17 C.J. p 1049 note 63. 

78- Ala.—Yoholo v. Mitchell, 2 Stew% 
& P. 125. 

17 aj. p 1049 note 64. 

78- Ill.—Plaff V. Pacific Express Co., 
95 N.E. 1089, 251 III. 243. See 
Mann v. Brown, 182 Ill.App. 1, af¬ 
firmed 105 N.E. 32S, 263 Ill. 394. 
Ind.—Carson v. Perkins, 29 N.E.2d 
772, superseding, App., 26 N.E.2d 
552, 

17 C.J. p 1049 note 65. 

Exception to final judgment 

Pract. Act § 61, allowing an ex¬ 
ception to final judgment on trial by 
the court without a jury and by 
consent of the parties, does not ap¬ 
ply to an assessment of damages in 
case of default.—Phoenix Ins. Co. of 
Hartford v. Hedrick, 52 N.E. 1034, 
178 III. 212. 

I 

80. Md.—Green v. Hamilton, 16 Md.; 

317, 77 Am.D. 295. i 

81. S.C.—State Bank v. Vaughan, 20 
S.C.E. 556, 

82. N.Y,—Samuels v. Bryant, 14 
Abb.Fr.,N,S., 442. 

83. Del.—Phillips v. Vessells, 126 A. 
51, 2 W.W.Harr. 490. 

17 CJ. p 1049 note 69. 

84. Vt,—Lyman v. James, 89 A. 932, 
87 Vt. 486. 

17 C.J. p 1049 note 70. 

85. Ill.—-Wolf V. Powers, 144 Ill. 
App. 168, affirmed 89 N.E. 336, 241 
Ill. 9. 

Md,—^Betz V. P. Welty & Co., 81 A- 
382, 116 Md. 190. 


Tenn.—Boyd v. Merchants Delivery 
Co. and Clarkson, 7 Tenn.App. 416, 
426, quoting Corpus Juris. 

17 C.J. p 1049 note 71—45 C.J. p 
1185 note 43. 

Operation and effect of default see 
the C.J.S. title Judgments §§ 200- 
203, also 34 C.J. p 172 note 22 et 
seq. 

86. N.Y.—^McClelland v. Climax 

Hosiery Mills, 169 N.E. 605, 252 N. 
Y. 347, reversing 233 N.Y.S. SIS, 
226 App.Div. 664, 739, and remitti¬ 
tur amended 171 N.E. 770, 253 N.Y. 
633, reargument denied 171 N.E. 
781, 253 N.Y. 558. 

N.C.—Be Hoff V. Black, 175 S.E. 179, 
206 N.C. 687, followed in Akins v. 
Black, 175 S.E. ISl, 206 N.C. 691 
—Bowie V. Tucker, 173 S.E. 28, 206 
N.C. 56. 

Tenn.—Boyd v. Merchants Delivery 
Co. and Clarkson, 7 TenmApp. 416. 

17 C.J. p 1049 note 72. 

Nominal damages generally see su¬ 
pra §§ 8~16. 

87. Del.—Phillips v. Vessells, 125 A. 
51, 2 W.W.Harr. 490. 

Md.—Betz v. P. Welty & Co., 81 A. 
382, 116 Md. 190. 

N.C.—Bowie v. Tucker, 173 S.E. 28, 
206 N.C. 56. 

Tenn.—Boyd v. Merchants Delivery 
Co. and Clarkson, 7 Tenn.App. 416. 

17 C.J. p 1049 note 73—45 C.J. p 1186 
note 46. 

Necessity for assessment of damages 
on default see supra § 163. 

88- Ill.—Central Illinois Coal Co. v. 
Field, 17 Ill.App. 260. 
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Tenn.—Boyd v. Merchants Delivery 
Co. and Clarkson, 7 Tenn.App., 416. 
17 CJ. p 1049 note 74. 

89. Ala.—"Washington County y. 

Porter, 29 So. 185, 128 Ala. 278. 

Ill-—Binz V. Tyler, 79 Ill. 24 S. 

Md,—Betz v. P. Welty & Co., 81 A- 
382, 116 Md. 190. 

Mo.—W. W. Brown Const. Co. y. 
MacArthur Bros. Co,, ISD S.W. 104, 
236 Mo. 41—Phillips v,' Bachelder, 
47 Mo.App. 52. 

N.C.—De Hoff v. Black, 175 S.E. 179, 
206 N.C. 687, followed in Akins v. 
Black, 175 S.E. 181, 206 N.C. 691— 
Armstrong v. Asbury, 86 S.E, 1038, 
170 N.C. 160—Farmer-Cole Plumb¬ 
ing Co. V. Wilson Hotel Co., 84 S. 
E. 1008, 168 N.C. 5*77. 

Tenn.—Boyd v. Merchants Delivery 
Co. and Clarkson, 7 Tenn.App. 416- 
Tex.—State v, Quillen, Civ.App,, 115 
S.W. 660. 

17 C.J. p 1050 note 76. 

90. Ala.—Randolph v, Sharpe, 42 
Ala- 265. 

N.Y.—Glove City Amusement Co. v. 
Smalley Chain Theatres, 4 N.Y.S. 
2d 397, 167 Misc. 603. 

N.C.—De Hoff V. Black, 175 S.E. 179, 
206 N.C. 687, followed in Akins v. 
Black, 175 S.E. 181, 206 N.C. 691. 
T? C.J. p 1049 note 75. 

Joint tort-feasors 

Where two defendants are sued as 
joint tort-feasors, anything which 
operates as a reduction of damages 
will equally inure to the benefit of 
both defendants.—Boyd v. Merchants 
Delivery Co. and Clarkson, 7 Tenn. 
App. 416. 
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mere nominal Evidence in support of a 

set-oiT pleaded is inadmissible.^- Any reasonable 
proof of the amount of the debt or demand is prima 
facie siifncient.'^^^ 

The record should show that the court heard 
evidence as to the extent of damages,9*^ and a mere 
entry '‘that the court does find that the said plain¬ 
tiff have and recover from the said defendants, the 
sum,” etc., is insulhcient.^^ The evidence on the 
record in a case in which a demurrer is offered 
cannot be admitted to a second jury impaneled to 
assess damages after the overruling of the de- ■ 
murrer, in the absence of statutory enactment,^® 

c. Verdict or Finding 

On an assessment of damages after default, the ver¬ 
dict must be for the plaintiff. 

On an inquiry into damages after default or de¬ 
murrer overruled, the verdict must be in favor of 
plaintiff,^" although in some jurisdictions, where a 
jury is sworn merely to assess damages, its find¬ 
ings should be confined to such fact and it should 
not find the issues for plaintiff,and damages in 
some amount should be awarded, although they 
may be merely nominal.^^ 

A finding of the facts is not essential to such 
verdict^ So in some jurisdictions defendant, if 
desiring special findings by commissioners to as¬ 
sess damages in order to show why their conclu¬ 
sions were reached, should request them.- 

While the findings of a master to whom the court 


has referred a case at law after default for the as¬ 
sessment of damages are not binding on the court, 
it will not try the case anew, but will revise such 
findings only where errors or omissions plainly ap¬ 
pear, and will especiall}' regard the masters find¬ 
ings where the facts are complicated and the find¬ 
ings depend to some extent on the credibility of 
witnesses who have appeared before the master. 
Unless requested by the parties or directed by the 
court, it is not usual for a master or commissioner 
to whom a question of damages in an action at 
law has been referred after default to return the 
evidence with his report, and whether or not it 
will be required on a subsequent motion therefor 
is within the court's discretion.^ 

Cure of errors. Under the statutes of amend¬ 
ments and jeofails in some jurisdictions, an inquiry 
of damages cures all defects which are cured by 
verdict.^ 

Estoppel. Where, because of a misapprehension 
of the parties as to the manner in which damages 
should be estimated, there has been an error made 
in the assessment, it will not operate as an estoppel 
preventing a correct assessment of such damages 
on a rehearing.^ 

§ 173. Assessment at Trial of Issues in Gen*- 
eral 

Responsibility for an act or omission must be de¬ 
termined before damages may be assessed. 

Damages may not be assessed by a jury before 


WIm Tenn.—Boyd v. Merchants De¬ 
livery Co. and Clarhson, supra. 

17 C.J. p 1050 note 77. 

Burden of proof on dofendant 
Conn.—^Xolan v. New York & N. H. 

R. Co., 4 A. 106, 53 Conn. 461. 

45 C.J, p 1185 note 43. 

In Connecticut 

(1) Gen.St.l902 § 742 provides that 
in any hearing: for damages after 
default suffered, or after demurrer 
overruled, defendant shall not be per¬ 
mitted to offer evidence to contradict 
any allegations of the complaint, 
save such as relate to the amount 
of damages, unless he shall have 
given written notice to plaintiff of I 
his intention so to do.—Joseph Bern- 
hard & Son V. Curtis, 54 A. 213, 75 
Conn. 476—17 C.J. p 1050 note 77 [bl 
-—45 C.J. p 11S5 note 44 [a]. 

(2) Plaintiff has the burden of 
proof only as to the amount of dam¬ 
ages and defendant assumes the bur¬ 
den of proof as to everything else, 
including plaintiff’s contributory neg¬ 
ligence and his own lack of negli¬ 
gence.—^Nelson v. Branford Lighting 


& Water Co., 54 A. 303, 75 Conn. 548 
—Jo.seph Bernhard & Son v. Curtis, 
54 A. 213, 75 Conn. 476—^Upton v. 
Town of Windham, 53 A 660 75 

Conn. 28S, 96 Am.S.R. 197—17 C-J. 
p 1050 note 77 {b] (2), (3), (13) — 
45 C-J. p 1185 note 44 [a] (3), p 
1186 note 45. 

92. Mass.—Squier v. Barnes, 78 N. 
E. 731, 193 Mass. 21. 

17 C.J. p 1050 note 78. 

93. S.C.—Walters v. McGirt, 42 S. 
C.X.. 287. 

Mere statement of witness 

The mere statement of a wntness 
as to the amount due is sufficient.— 
Scottish Nat. Ins. Co. v. Adams, 122 
Ill.App. 471. 

94. Ky,—Smith v, Curtis, 1 Duv. 
281. 

95. Mo.—Wetzell v. Waters, IS Mo. 
396. 

96. Ala.—Young v. Roster, 7 Port. 
420. 

17 C,J. p 1051 note 82. 

97. Ind.—Ellis v. State, 2 Ind. 262. 
17 C.J. p 1051 note 83. 
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98. Ill.—Blayney v. Cotton, 189 Ill. 
App. 205. 

17 C.J. p 1051 note 84. 

Special findings 

Or.—Yuilleumier v. Oregon Water 
Power & Ry. R. Co., 105 P. 706, 55 
Or. 129. 

17 C.J. p 1051 note 84 [a]. 

99. U.S.—Frazier v. Lomax, D.C., 9 
F.Cas.No.5,072, 1 Cranch C.C. 328. 

Tenn.—Johnston v, Belfour, 1 Overt. 
18. 

1. Mo,—Loudon v. King, 22 Mo. 336. 
17 C.J. p 1051 note 86. 

2. N.H.—Roi^firts v. Claremont Pow¬ 
er Co., 102 537, 78 N.H. 491. 

17 C.J. p 1051 note 87 [a]. 

3. U.S.—Dartmouth College v. Inter¬ 
national Paper Co., C.C.N.H., 132 
P. 89. 

4. Ind.—Peltier v. Britton, 4 Blackf. 
502. 

5. Mass.—C. W. Hunt Co. v. Boston 
El. R. Co., 104 N.E. 728, 217 Mass. 
319. 
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rei-poiisibility for the act or omission complained 
of is established.® 

The ri^ht of a court to include interest or its 
equivalent in computing damages on an unliquidat¬ 
ed claim is a controversial question, see supra §§ 
51-54, and should not be determined on an ex 
parte petitions 

§ 174. Physical Examination o£ Person In¬ 
jured 

a. In general 

b. Statutory regulations 

c. Purpose and grounds 

d. Successive examinations 

e. Persons making examination 

f. Refusal to submit to examination 

g. Time for application 

h. Application 


i. Order 

j. The examination 

a. In G-eneral 

While there is some contrary authority, generally the 
; courts are regarded as having inherent power to order 
; a physical examination of an injured person for the pur¬ 
pose of determining the nature and extent of persona! 
injuries. 

According to the view generally adopted, it is 
within the inherent power of the court, in an ac¬ 
tion for damages for personal injuries, to require 
the injured person to submit to a physical examina¬ 
tion for the purpose of determining the extent of 
the injury,^ especially in the case of latent injuries 
the extent of which can be correctly ascertained 
only through an examination by experts.^ How¬ 
ever, in other jurisdictions, the power is held not 
to exist,unless it has been stated, plaintiff con- 


6. Fla.—Stanley v. Powers, 169 So. 
S61, 125 Fla. 322. 

7. U.S.—Otoe County Nat. Bank v. 
Delany, C.G.A.Neb., 88 F.2d 238. 

S. Ark.—Mutual Life Ins. Co. of 
New York v. Phillips, 137 S.W.2d 
910. 

Conn.—Cook v. Miller, 130 A. 571, 103 
Conn. 267. 

Kan.—Howard v. Hartford Accident 
& Indemnity Co. of Hartford, 
Conn., 32 P.2d 231, 139 Kan. 403— 
Landis v. Wichita R. & Light Co., 
203 P. 1109, 110 Kan. 205. 

Ky.—Thomas v. Commonwealth, 222 
S.W. 951, 188 Ky. 509. 

Md.—Brown v. Hutzler Bros. Co. of 
Baltimore City, 136 A. 30, 152 Md. 
39, 51 A.L.R. 177. 

Mo.—Atkinson v. United Rys. Co., 
228 S.W. 483, 286 Mo. 634—Boggs 
V. Gosser, App., 55 S.W.2d 722. 

Neb.—O’Brien v. Sullivan, 186 N.W. 
532, 107 Neb. 512. 

N.C.—Flythe v. Eastern Carolina 
Coach Co., 143 S.E. 865, 866, 195 
N.C. 777, citing Corpus Juris. 

Ohio.—S. S. Kresge Co. v. Trester, 
175 N.E. 611, 123 Ohio St, 383. 

Or,—Carnine v. Tibbetts, 74 P.2d 974, 
977, 158 Or. 21, citing Corpus Ju.- 
ris. 

Pa.—Heilig v. Harrisburg Railways 
Co., 17 Pa.Dist. & Co. 509—King v. 
Gross, 2 Pa-Dist. & Co., 150, 5 
Northumb.L.J. 381, 70 Pittsb.Leg. 
J. 943. See Commonwealth v. 
Morris, 22 Pa.Dist. & Co. Ill, 29 
Luz.Leg-Reg. 71, S3 Pittsb.Leg.J. 
117. 

17 C.J. p 1052 note 7—18 C.J. p 1111 
note 72. 

Examination of person or demon¬ 
stration of injuries during trial see 
the C.J.S. title Trial § 46, also 64 
C.J. p 86 note 12 et seq. 


Physical examination in: 

Annulment suits see the C.J.S. title 
Marriage § 61, also 38 C.J. p 1356 
note 30 et seq. 

Breach of promise suits see Breach 
of Marriage Promise § 34. 

Divorce suits see the C.J.S. title 
Divorce § 102, also 19 C.J. p 105 
note 59. 

Corpus Juris cited for the propo¬ 
sition that the decided weight of 
authority permits the courts to or¬ 
der a physical examination without 
the aid of an enabling statute.— 
Depfer v. Walker, 169 So. 660, 663, 
123 Fla. 862. 

Mental condition 

TVhere effect of injury on child’s 
mental condition was chief issue, 
court, on application of either par¬ 
ty, should appoint disinterested ex¬ 
pert to examine child and give tes¬ 
timony.—Tugman v. Riverside & Dan 
River Cotton Mills, 132 S.E. 179, 144 
Va. 473. 

Nature of injuries 

In a suit by a bankruptcy trustee 
against attorney for damages for 
negligent advice which caused the 
trustee’s remov'al, the court will not 
allow examination of physical con¬ 
dition of plaintiff and cause thereof 
to determine how much his health 
was impaired by removal as bank¬ 
ruptcy trustee.—McGregor v. Wright, 
3 P.2d 624, 117 Cal.App. 186. 
Kentucky rule recognized Tby federal 

court 

U.S.—Strasser v. Prudential Ins. Co. 

of America, D.C.Ky., 1 P.R.D. 125. 
In West Virginia 

“The question of whether such 
right exists in this state has never 
been passed upon, but has been ex¬ 
pressly reserved from decision in at 
least two cases.”—^Woodiviff v. Gil¬ 
liam, 179 S.E. 873, 877, 116 W\Va. 
101 . 


9, Pa.—King v. Gross, 2 Pa.Dist, 
& Co. 150, 5 Northumb.L.J. 381, 70 
Pittsb.Leg.J. 943—Hess v. Lake 
Shore, etc., R. Co., 7 Pa.Co. 565. 

10. Fla.—Fred Howland, Inc. v. 
Morris, 196 So. 472, 128 A.L.R. 1013 
—Depfer v. Walker, 169 So. 660, 
123 Fla. 862. 

Hawaii.—Choy v. Otaguro, 32 Hawaii 
543. 

Ill.—Chicago, R. I. & P. Ry. Co. v. 
Benson, 185 N.E. 244, 352 Ill. 195, 
affirming Benson v. Chicago, R. I. 
& P. Ry. Co., 267 Ill.App. 11, and 
certiorari denied Chicago, R. I. & 
P. Ry. Co. V. Benson, 54 S.Ct. 53, 
290 U.S. 636, 78 L.Ed 553. 

La.—Bailey v. Fisher, 123 So. 166, 
11 La-App. 187. 

Miss.—Dixie Greyhound Lines v. 
Matthews, 170 So. 686, 177 Miss. 
103, 108 A.L.R. 134. 

Mont.—Cornell v’-. Great Northern 
Ry. Co., 187 P. 902, 57 Mont. 177. 

N.T.—Kelman v. Union Ry. Co. of 
New York City, 195 N.Y.S. 313, 
202 App.Div. 487—Hayt v. Brew¬ 
ster, Gordon & Co., 191 N.Y.S. 176, 
199 App.Div. 68, reversing 189 N. 
Y.S. 907—Horowitz v. B. & Q. T. 
Corporation, 12 N.Y.S-2d 41, 171 
Misc. 321. 

Okl.—Jew-el Tea Co. v. Ransdell, 69 
P.2d 69, 180 Okl. 203. 

Tex.—Anizan v. Paquette, Civ.App., 
113 S.W,2d 196, error dismissed— 
Carter v. Lindeman, Civ.App., Ill 
S.W.2d 318—Safeway Stores of 
Texas v. Rutherford, Civ.App., 101 
S.W.2d 1055, affirmed 111 S.W.2d 
688, 130 Tex. 465—Kenney v. La 
Grone, Civ.App., 62 S.W.2d 600, af¬ 
firmed, Com.App., 93 S.W.2d 397— 
Texas Electric Ry. v. Rowell, Civ. 
App., 211 S.W. 788, dismissed by 
agreement. 

17 C.J. p 1053 note 8—18 C.J. p 1111 
notes 69, 71. 
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discmion must he reasonably excrcised^^ accord¬ 
ing to the circumstances of the case and the con¬ 
dition of the injured party.^^ 

Where the power to order an examination is 
statutory only, such power may not be extended 
beyond the terms of the statute.^^ 

€. Purpose and G-ronnds 

The purpose of a physical examination of the person 
injured is to supply reliable evidence at the trial, and 
such an examination will be allowed where it is neces¬ 
sary and of a nature such as will not cause injury. 

The purpose of a physical examination of the 
person injured is to obtain evidence to be used 
upon the trial^- to enable the court to obtain, as 
nearly as possible, the exact and full truth con¬ 
cerning the matters in controversy', in order that 
it may bestow on litigants equal and exact justice.^3 

Such an examination ordinarily should be al¬ 
lowed where the ends of justice seem to demand 
Where the evidence is actually afforded, re¬ 
fusal of an order for physical examination is not 
ground for reversal.®^ The application for an ex¬ 


amination should be refused whenever it is not 
shown to be necessary for the purposes of the 
trialf'^® or where it would be calculated to impair 
' plaintift's health,^” or to injure his person or to 
[ cause serious pain.^S An examination of plaintiff 
I in a personal injury case cannot be allowed merely 
to obtain cumulative evidence,or where the in- 
I juries complained of are patent.*^^ 

I On the other hand, the order should be denied 
only where compulsion would be unreasonable.*^^ 
The delicacy of feeling or nervous temperament 
of the party is not ground for refusing the ex¬ 
amination if it appears that it can be made with¬ 
out injury to health.'^^ xhe fact that plaintiff is 
a woman does not require a denial of the applica¬ 
tion.^^ Where an injury is not apparent and its 
existence in fact is disputed, it has been held an 
abuse of discretion to allow plaintiff to testify to 
the injury and to its permanent character with¬ 
out allowing other competent and specially skilled 
witnesses to make an examination and to demon¬ 
strate, if they are able, that there is in fact no. 
injiiry.*^^ 


2a. Fla.—Depfer v. Walker, 169 So. 
650, 123 Fla. 562. 

30. Fla.—Depfer v. Walker, supra. 

31. N.Y.—Gsldenberg v. Zirinsky, 
100 N.Y.S. 251, 114 App.Div. 627, 
37 N.Y.Civ.Proc. 203. 

32. Ill.—St. Louis Bridg-e Co. v. 
Miller, 28 N.E. 1091, 138 Ill. 465. 

N.J.—McGovern v. Hope, 42 A, S30, 
63 N.J.Law 76- 

33. Ind.—City of Valparaiso v. Kin¬ 
ney, 131 N.E. 237, 75 Ind.App. 660. 

34. K.Y.—McCabe v. Brooklyn & 
Queens Transit Corporation, 29S N. 
Y.S. 861, 252 App.Div. 760—Cronin 
V. Anderson, 233 N'.Y.S. 476, 226 
App.Div. 691. 

Ohio,—Hoge v. Soissons, 192 N.E. 

860, 48 Ohio App. 221. 

Or.—Carnine v. Tibbetts, 74 P.2d 
974, 15S Or. 21. 
rs C.X p 1112 note 81. 

Ill feeling- between physicians 
That ill feeling between physi¬ 
cians selected by parties renders 
office examination inadvisable is not 
ground for denying motion.—Flem¬ 
ing V. Holleman, 130 S.E. 171, 190 
N.C. 449. 

Motive of defendant 

Under Code Civ.Proc. § 873, pro¬ 
viding that, in actions for damages 
for personal injuries, defendant, on 
presenting satisfactory evidence that 
he is Ignorant of the nature of 
the injuries, is entitled to an order 
requiring plaintiff to submit to a 
physical examination by physicians, 
such an order was improperly , 
granted in an action for alleged in- | 
dignities and assault, where it ap-1 


[ peared that defendant's purpose was 
I not, to obtam evidence of plaintiff's 
f physical injuries, but to inquire into 
her previous history and physical 
condition.—Smyth v. Lichtenstein, 
122 N.Y.S. 74, 137 App.Div. 335. 
Dispute between physicians 

An examination to determine a 
dispute between opposing physicians 
as to the extent and character of the 
injury will not be ordered by the 
court.—French v. Brooklyn Heights 
R. Co., 68 N.Y.S. 2S7, 57 App.Div. 
204. 

Bad faith of defendant 

To defeat the examination on the 
ground of bad faith on the part of 
defendant, bad faith must appear 
from defendant's affidavit, and the 
circumstances of the case, and a 
mere statement in the plaintiff's 
affidavit is insufficient.—Sewell v. 
Butler, 44 N.Y.S. 1074, 16 App.Div. 
77. 

35- N.Y.—Geis v. Geis, 101 N.Y.S. 

845, 116 App.Div. 362. 

18 C.J. p 1112 note 82. 

Where the complaint does not 
state plaintiff’s injttries with suffi¬ 
cient definiteness, and the defect is 
not supplied by a bill of particulars, 
a physical examination before trial 
may he required-—Harvey v. Phila¬ 
delphia Tract. Co., 26 Wkly.N.C., Pa., 
231. 

3S. Wash.—Shumway v. Marion, 283 
P. 444, 155 Wash. 60—Titus v. City 
of Montesano, 181 P. 43, 106 Wash. 
60S. 

17 C.X p 1055 note 19—18 C.J. p 
’ 1112 note 84. 


I 37. Wis.—O’Brien v. La Crosse, 75 
N.W. 81, 99 Wis. 421, 40 L.R.A. 
831. 

17 C.X p 1055 note 20. 

The court is without power to di¬ 
rect an operation to be performed to 
ascertain a fact in controversy.— 
Hoxsey v. Murray, 147 P. 205, 84 
Wash. 588. 

38. Or.—Carnine v. Tibbetts, 74 P. 
2d 974, 158 Or. 2. 

17 C.J. p 1055 note 21—18 C.X p 1113 
note 86. 

Cystoscopic examination 

Denying to defendants the right 
to have a cystoscopic examination 
of plaintiff as part of a physical ex¬ 
amination was not error, where affi¬ 
davits of medical experts conflicted 
on whether such examination was a 
painful and sometimes fatal major 
operation.—Carrig v. Oakes, 18 N.Y. 
S.2d 917, 259 App.Div. 138, appeal 
denied 18 N.Y.S.2d 918, 259 App. 
Div. 798. 

39. W.Va.—Curfmah v. Mononga-^ 
hela West Penn Public Service Co., 
166 S.E. 848, 113 W.Va. 85. 

18 C.X p 1113 note 88. 

40. Ky.—Lexington R. Co. v. Crop¬ 
per, 133 S.W. 968, 142 Ky. 39. 

41. Ark.—Mutual Life Ins. Co. of 
New York v. Phillips, 137 S.W.2d 
910. 

42. Ala.—^Alabama Great Southern 
R. Co. V. Hill, 8 So. 90, 90 Ala. 71, 
24 Am.S.R. 764, 9 L.R.A. 442. 

43- Or.—Carnine v. Tibbetts, 74 P. 
2d 974, 158 Or. 21. 

44. Ky. —Louisville, etc., R. Co. v. 
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d. Successive Examinations 

Where the court Is authorized to order a physical 
examination of the person injured, a second or further 
examination may be ordered if the necessity therefor 
Is shown. 

Where the court is empowered to order a physical 
examination of the person injured, it may order fur¬ 
ther examinations if it deems them advisable.'^'^ 

An application for a second or further examina¬ 
tion of plaintiff is properly refused in the absence 
of a showing of the necessity therefor.-^^ The trial 
court is not obliged to order a reexamination when¬ 
ever there is an alleged change in plaintiff’s condi¬ 
tion or every time a case is retriedA^ The fact that 
an examination is refused upon a specific ground 
will have no bearing upon the propriety of refus¬ 
ing a second request which for other reasons should 

be refused.^S 

Where it appears that defendant has been misled 

0 
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by plaintiff in a first physical examination^ a sec¬ 
ond examination should be granted.^^ 

e. Persons Making Examination 

Unless otherwise controlled by statute, the selection 
of a particular physician to conduct an examination of 
plaintiff is within the court's discretion,, and on appoint¬ 
ment the physician becomes an officer of the court. 

As a rule the selection of the physicians by whom 
the examination shall be made is entirtdy within the 
discretion of the trial judgeA^ and this rule pre¬ 
vails where the authority of the court to order an 
examination is derived from statuteff'^ While nei¬ 
ther party has an\- right by suggestion, motion, or 
otherwise to control his discretion in any degree,^- 
and the court will rarely order the examination to 
be made b\' a person of defendant’s choosing only,^^ 
nevertheless, the physicians suggested by plaintiff or 
defendant may be selected if they are, in the court’s 
opinion, proper persons to make the examination, 


Simpson, 64 S.W. 733, 111 Ky. 754, 
23 Ky.L. 1044. 

17 C.J. p 1055 note 23 [a]. 

45. Ind.—City of Valparaiso v. Kin¬ 
ney, 131 N.E. 237, 75 Ind.App. 

660. 

N.y.—Leas v. Kew York & Albany 
Lighterage Co., 196 X.Y.S. 372, 119 
Misc. 323. 

46. Ill.—Egan v. Mudd, 262 Ill.App. 
. 373. 

Mo.—Wechsler v. Davis, 239 S.W. 
554, 209 Mo.App. 570, certiorari 

granted Davis v. Wechsler, 43 S. 
Ct. SS, 260 U.S. 713, 67 L.Ed. 

477, reversed on other grounds 44 
S.Ct. 13, 263 U.S. 22, 68 L.Ed. 143. 
Ohio.—Brower v. Silverman, 16 Ohio 
App. 236. 

Or.—Hahn v. Dewey, 72 P.2d 593, 157 
Or. 433. 

Pa.—Twinn v. Noble, 113 A. 686, 270 
Pa. 500. 

Wash.—Hansen v. Sandvik, 222 P. 

205, 128 Wash. 60, 

17 C.J. p 1055 note 28. 

Prior examination made withont or¬ 
der 

(1) Under Civ.Pract.Act § 306, it 
is not ground for denying physical 
examination respecting injuries 
shown by bill of particulars that 
plaintiff voluntarily submitted to an 
examination soon ' after the action 
was commenced, about two years be¬ 
fore the bill of particulars was 
furnished.—Leas v. New York & Al¬ 
bany Lighterage Co., 196 N.Y.S. 372, 
119 Misc. 323. 

(2) Where an order for a physi¬ 
cal examination was made on an 
affidavit failing to suggest that a 
physical examination had already 
been had at defendant's request, 
with plaintiff’s consent, and without 
any order, the justice properly va¬ 
cated the order, on an affidavit 

25 C.J.S.~54 


showing such previous examination, 
there being nothing to dispute the 
same, nor excusing defendant’s omis¬ 
sion to show’ the fact in the orig¬ 
inal affidavit.—Orlando v. Syracuse 
Rapid Transit R. Co., 95 N.Y.S. S9S, 
109 App.Div. 356. 

<3) Refusal to require plaintiff in 
personal injury suit to submit to a 
physical examination by defendant’s 
physician w’as not an abuse of dis¬ 
cretion, w'here he had submitted to 
one examination and expressed his 
willingness to submit to another at 
the trial.—Perkins v. Monongahela 
Valley Traction Co., 95 S.E. 797, 81 
W.Va. 781. 

(4) Request for-physical examina¬ 
tion of plaintiff in personal injury 
action theretofore examined by com¬ 
petent physician at defendant’s re¬ 
quest W’as properly denied.—Shum- 
way V. Marion, 283 P. 444, 155 Wash. | 
60. 

(5) However, the fact that an ex¬ 
amination has been already made by 
the regular physician of the party 
is no ground for refusing to order 
another examination by a disin¬ 
terested physician appointed by the 
court.—Alabama Great Southern R-. 
Co. v. Hill, 8 So. 90, 90 Ala. 71, 24 
Am.S.R. 764, 9 L.R.A. 442, 

(6) The mere statement by coun¬ 

sel for plaintiff at time request was 
made for an order to require plain¬ 
tiff to submit to a medical examina¬ 
tion that plaintiff had theretofore 
been examined by some four doc¬ 
tors, and that all or most of them 
would be called as witnesses, did not 
justify refusal of request.—Carnine 
V. Tibbetts, 74 P,2d 974, 12$ Or. 

21 . 

47. Ga,—Southern Grocery Stores v. 

Cain, 187 S.E. 250, 54 Ga.App. 48. 
17 C.J. p 1055 note 28 [d]. 
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48. Ind.—Kokomo, etc, Tract. Co. v. 
Walsh, 108 N.E. 19, 24, 58 Ind.App. 
1S2. 

17 C.J. p 1055 note 29. 

49. Minn.—Rief v. Great Northern 
R. Co., 14S NW. 309, 126 Minn. 
430. 

50. Ohio.—S. S. Kresge Co. v, Tres- 

ter, 175 N.E. 611, 123 Ohio St. 

383. 

18 C.J. p 1114 note 16. 

Several specialists where injiiries 
varied 

In female employee’s action for 
injuries sustained from carbon di¬ 
sulphide poisoning, employer was 
held entitled to have an examina¬ 
tion of employee made by a general 
practitioner of medicine, a neurolo¬ 
gist, a psychiatrist, a gynecologist, 
and a specialist in genito-urinary 
diseases in an exercise by the court 
of a reasonable discretion wffiere the 
alleged injurious results were varied 
in their nature.—B owning v. Dela- 
w’are Rayon Co., 190 A. 567, 8 W.W. 
Harr., Del., 21)6. 

51. U.S.—The Italia, D.C.N.Y., 27 F. 
Supp. 7S5. 

N.Y.—Goldenberg v. Zirinsky, 100 N. 
Y.S. 251, 114 App.Div. 82 7, 37 N. 
Y.Civ.Proc. 203. 

52. U.S.—The Italia, D.C.N.Y., 27 F. 
Supp. 785—Mitchell v. Pure Oil 
Co., D.C.N.Y., 20 F.Supp. 1021. 

Ala.—Alabama Great Southern R- 
Co. V. Hill, 9 So. 712, 93 Ala. 514, 
30 Am.S.R. 65. 

Ohio.—S. S. Kresge Go. v Trester, 
175 N.E. 611, 123 Ohio St. 383. 
Wash.—Faasch v. Karney, 260 P. 
255. 145 Wash. 390. 

53. Wash.—Shunxway v. Marion, 283 
P. 444, 155 Wash. 60. 

17 C.J. p 1057 note 44. 

54. N.Y.—Black v. Bisgier, 248 N. 
Y.S. 555, 139 Misc. 100. 
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and in some jurisdictions the examining physician 
may be miitiiaHy agreed upon by the parties.®^ 

The court, however, should appoint disinterested 
experts/'^^' and plaintiff cannot be compelled to sub¬ 
mit to an examination by a physician selected hy de- 
fendant,^" nor should he be compelled to submit to 
an examination by a physician who has already tes¬ 
tified adversely to him/'^^ or by one to Avhom he has 
a personal aversion where he is willing to be exam¬ 
ined by other competent physicians.^^ Where a 
physician is appointed by the court as one of a com¬ 
mittee to examine into the injuries of plaintiff, he 
cannot be objected to as necessarily biased merely 
because of a former examination of such injuries at 
the request of plaintiff.®^ 

Female plaintiff. Where plaintiff is a woman, fe¬ 
male physicians should be selected if they are ac¬ 
cessible.®^ In some jurisdictions by statute a fe¬ 
male is entitled to have the examination made by a 
physician of her own sex,®2 and plaintiff need not 
make any special application to be examined by such 
physician, and an order providing otherwise is er¬ 
roneous. 

Status of physician appointed. A physician ap¬ 
pointed by the court to make an examination is an 
officer thereof,®^ notwithstanding defendant is or¬ 


dered to pay for the examination,®^ and, as such 
an officer, should be sworn.®® 

However, it has been held that when the physi¬ 
cian gives evidence for defendant, he becomes a 
witness for defendant.®^ 

f. Refusal to Submit to ExaminatioR 

For a refusa! to submit to a physical examination 
on request, plaintiff may be penalized, and his refusal 
may be brought to the attention of the jury for their 
consideration. 

Although the court may be without inherent or 
statutory authority to order a physical examination 
of plaintiff, nevertheless, on the failure of plaintiff 
to submit to an examination on defendant’s request 
the court may exclude testimony of plaintiff’s physi- 
cians,®^ 

Where the court is empowered to order a physi¬ 
cal examination of plaintiff, its order may be en¬ 
forced, as is shown in subdivision i of this section, 
by various means, such as by a stay of proceedings 
or by a dismissal of the action. 

As affecting plaintiff’s credibility. In some states, 
although the power to compel an examination is de¬ 
nied, defendant may prove plaintiff’s refusal to sul>- 
mit to a physical examination,®^ and may ask plain- 


Ohio.—S. S. Kresg-e Co. v. Trester, 
175 ]X.E. 611, 123 Ohio St, 3S3. 
Sugrg-estaon Tby plaintiff 
Wash.—‘Benefiel v. Eagle Brass 
Foundrjv 282 P. 213, 154 Wash. 
330. 

Suggestion hy defendant 
Ohie.—S. S. Kresge Co, v. Trester, 
175 N.E. 611, 123 Ohio St. 383. 

Pa.—Narizisi v, Meyer Dairy Cor¬ 
poration, 22 Pa,Dist. & Co. 258, 24 
North.Co. 293, 83 Pittsb.Eeg.J. 120. 

Objection of advexso party as con¬ 
trolling 

The court may in its discretion 
appoint physician chosen by de¬ 
fendant for physical examination of 
plaintiff if interest of justice will 
best be served in such manner, and 
no serious objection arises, but, 
where plaintiS strenuously objects 
to defendant’s choice, appointment of 
some other physician mutually 
agreeable is deemed advisable if 
such an one is available, but, if 
not, court will make its own choice. 
—The Italia, B.C.N.Y., 27 F.Supp. 
785. 

55. Neb.—Stuart v. Havens, 22 N.W. 
419. 17 Neb. 211. 

56. N.Y.—Bloom Y. Brooklyn & 
Queens Transit Corporation, 272 
N.Y.S. 511, 151 Misc. 136. 

Or.—Carnine v. Tibbetts, 74 P.2d 974, 
158 Or, 21. 


W.Va.—Woodruff v. Gilliam, 179 S.E. 

873, 116 W.Ya. 101. 

IS C.J. p 1114 note 19. 

57. Mo.-^Atkinson v. United Rys. 
Co., 228 S.W. 483, 286 Mo. 634— 
Boggs V. Gosser, App., 55 S.W.2d 
722. 

Tenn.—^Williams v. Chattanooga Iron 
Works, 176 S.W. 1031, 131 Tenn. 
683, Ann.Cas.l916B 101, affirming 5 
Tenn.Civ.App. 10. 

58. Tex.—Houston, etc., R. Co. v. 
Berling, 37 S.W. 1083, 14 Tex.Civ. 
App. 544. 

59. Tex.—Missouri Pac. R. Co. v. 

Johnson, 10 S.W. 325, 72 Tex. 

95. 

17 C.J. p 1057 note 45. 

60. Mo.—Fullerton v. Fordyce, 44 S. 
W. 1053, 144 Mo. 519. 

61. Tenn.—^Williams v. Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B 101, af¬ 
firming 5 Tenn.Clv.App. 10. 

62. Del.—Bowing v. Delaware Ray¬ 
on Co., 190 A. 567. 8 W.W.Harr. 
206. 

N.Y.—^IVIcCabe v. Brooklyn & Queens 
Transit Corporation, 298 N.Y.S. 
861, 252 App.Div. 760. 

17 C.J. p 1057 note 49—18 C.J. p 
1114 note 24. 

Female infant included 
N.Y.—Bloom V. Brooklyn & Queens 
Transit Corporation, 272 N.Y.S. 
511, 151 Misc. 136. 
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63. N.Y.—Lawrence v. Samuels, 40 
N.Y.S. 686, 17 Misc. 559, 26 N.Y. 
Civ. Pro c. 16. 

64. Mo.—^Atkinson v. United Rys. 
Co., 228 S.W. 483, 286 Mo. 634— 
Boggs v. Gosser, App., 55 S.W.2d 
722. 

Where the appointment is pursu¬ 
ant to statute, the rule of the text 
also applies. 

U.S.—The Italia, D.C.N.Y., 27 F. 
Supp. 785. 

N.Y.—Lawrence v. Samuels, 44 N.Y. 
S. 602, 20 Misc. 15. 

65. Mo.—Boggs V. Gosser, App., 55 
S.W.2d 722. 

68. N.Y.—Lawrence v. Samuels, 44 
N.Y.S. 602, 20 Misc. 15. 

67. Del.—Bowing v. Delaware Ray¬ 
on Co., 192 A. 598, 8 W.W.Harr. 
339. 

©8. La.—Bailey v. Fisher, 123 So. 
166, 11 La.App. 187. 

69. Tex.—^Anizan v. Paquette, Civ. 
App., 113 S.W.2d 196, error dis¬ 
missed—Tarver v. Vallance, Civ. 
App., 97 S.W.2d 748—Gulf, C. & S. 
F. Ry. Co. V. Booth, Civ.App., 97 
S.W. 128. 

Contra Illinois Cent. R. Co. v. 

Downs, 122 Ill.App. 545. 

Befusal by plaintiff’s attorney 

Evidence of plaintiff’s attorney's 
refusal of proposition that plaintiff 
submit to physical examination was 
held properly excluded in personal 



25 C.J.S. 


DAMAGES 


174 


tiff on the witness stand if he will submit to such j 
an examiiiatioiij^^ and plaintiff's refusal is pertinent | 
as bearing on the credibility and sufficiency* of the | 
testimony on which he seeks to recovcrJi | 

The same rule has been followed in some juris- \ 
dictions in which the power to compel an examina¬ 
tion exists defendant may prove plaintiff’s refus¬ 
al to submit to an examination,"^ and such refusal 
may be commented on in the argumentff^ 

g. Time for Application 

Application for a physical examination must be time¬ 
ly and ordinarily is too late if made after the commence¬ 
ment of the trial. 


Application for a physical examination to deter¬ 
mine the nature and extent of plaintiff’s injury must 
be timely."® 

The request should be submitted at such a time 
that the granting of the same will not retard the 
administration of justice, or work an injustice to 
plaintiff in the presentation of his case and, in the 
absence of a good excuse for the delay, it will rarely 
be complied with when it is made after the com- 
mencement of the trial,'^® especially after plaintiff 


injury suit.—Texas &: N. O. Ry. Co. 
V. Rooks, Tex.Com.App., 292 S.W. 
536, affirming, Civ.App., 2S3 S.W. 
622, and rehearing denied, Com.App., 
293 S.Wn 554. 

In Montana where plaintiff refuses 
to submit to a physical examination 
in the presence of' the jury, an in¬ 
struction that such refusal mig‘ht 
be considered by the jury and given 
such weight as they might deem 
proper was properly refused.—Cor¬ 
nell V. Great Northern Ry. Co., 187 
P. 902, 57 Mont. 177. 

70. Hawaii.—Choy v. Otaguro, 32 
Hawaii 543. 

Okl.—Atchison, T. & S. P. Ry. Co. v. 
Melson, 134 P. 3SS, 40 Okl. 1, Ann. 
Cas.l915D 7G0—Chicago, R. I. & P. 
Ry. Co. V. Hill, 129 P. 13. 36 Okl. 
540, 43 L.R.A.,N.S.. 622--Kingfish- 
er V. Altizer, 74 P. 107, 13 Okl, 
121 . 

Tex.—St. Louis, S. F. & T. Ry. Co. v. 
Kaylor, Civ.App., 284 S.W. 983. re¬ 
versed on other grounds, Com, 
App., 201 S.W. 216—-Gulf, C. & S. 
P. Ry. Co. V, Booth, Civ.App., 97 
S.W. 128—Missouri K. & T. Ry. 
Co. of Texas v. Mitchell, 90 S.W. 
716, 40 Tex.Civ.App. 633. 

Xn Illinois 

(1) According to some decisions, 
under varying circumstances, it has 
been held that defendant may ask 
plaintiff on examination whether he 
will submit to a physical exam¬ 
ination and his refusal is a matter 
for the consideration of the jury.— 
Simpson v. Peoria R. Co., 179 Ill.App. 
307—J unget v. Aurora B. & C. R. 
Co., 177 Ill.App. 435—Schlechte v. 
Chicago Electric Transit Co., 157 
Ill.App. 181—Sertaut v. Crane Co., 
142 IlLApp. 49. 

(2> According to other decisions it 
has been held under various circum¬ 
stances that the refusal to permit 
defendant to ask plaintiff such a 
question on examination is not er¬ 
ror.—^Kusturin v. Chicago & A. II. 
Co.. 209 IILApp. 55, affirmed 122 N.E. 
512, 287 Ill. 306—Cole v. East St. 
Louis, 158 Ill.App. 494—Guthrie v. 
Empire Coal Co., 150 IILApp, 530. 


(3) The trial court's refusal to 
permit the question of willingness to 
submit to physical examination to 
go to the jury is not reversible er¬ 
ror -where plaintiff’s refusal to sub¬ 
mit w*as argued by defendant's coun¬ 
sel to the jury with the approval of 
the court.—City of Chicago v. iMc- 
Nally, 128 Ill.App. 375, affirmed 81 
N.E. 23, 227 Ill. 14. 

71. Tex.—Anizan v. Paquette, Civ. 
App., 113 S.W.2d 196, error dis¬ 
missed. 

17 C.J. p 1056 note 40. 

Corpus Juris cited for the proposi¬ 
tion that even in jurisdictions where 
the courts have refused to order an 
examination the refusal of plaintiff 
to submit to an examination is a 
proper subject of comment to the 
jury.—Commonwealth v, English, 
186 A. 298, 301, 123 Pa.Super. 161. 

72. U.S.—Union Pac. R. Co. v. Bots- 
ford, Ind., 11 S.Ct. 1000, 141 U.S. 
250. 35 L.Ed. 734. 

73. Tenn.—Williams v. Chattanooga 

Iron Works, 176 S.W. 1031, 131 

Tenn. 683, Ann.Cas,1916B 101, af¬ 
firming 5 Tenn.Civ.App. 10. 

74. Tenn.—^Williams v. Chattanooga 
Iron Works, supra. 

75b Neb.—O’Brien v. Sullivan, 186 
N.W. 532, 107 Neb. 512. 

Pa.—Narzisi v. Meyer Dairy Corpo¬ 
ration, 22 Pa.Dist. & Co. 258, 24 
North.Co. 293, 83 Pittsb.Leg.J. 120. 
Applicatioa prior to term 

Ordinarily, if examination of 
plaintiff’s injury by means of X-ray 
is desired, defendant should move 
for order prior to term.—Plythe v. 
Eastern Carolina Coach Co., 143 S. 
B. 865, 195 N.C. 777. 

Application held timely 

Where a plaintiff in action for in¬ 
juries filed an amended complaint 
on March 2, when trial was to be had 
on March 9, asking for fifteen thou¬ 
sand dollars instead of five thousand 
dollars, and changing specifications 
of injury, defendant’s motion to re¬ 
quire plaintiff to submit to a medi¬ 
cal examination which was made on 


Ma,rch 8, was timely.—Carnine v. 
Tibbetts, 74 P.2d 974, 158 Or. 21. 

76, Kan.—Fritchman v. Chitwood 
Battery Co., 8 P.2d 36S, 134 Kan. 
727. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Perkins, 266 S.W. 653, 205 
Ky. 798. 

Neb-—Ziskovsky v. Miller, 231 N.W. 
809, 120 Neb. 255—O’Brien v. Sul¬ 
livan, 186 N.W. 532, 107 Neb. 512. 
N.C.—Plythe v. Eastern Carolina 
Coach Co., 143 S.E. 865, 195 N.C. 
777. 

Or.—Carnine v. Tibbetts, 74 P.2d 
974, 158 Or. 21. 

Tex.—Tounger Bros. v. Power, Civ. 
App., 118 S.W.2d 954, error dis¬ 
missed. 

Ya.—C. D. Kenny Co. v. Solomon, 
163 S.E. 97, 158 Ya. 25. 

Wash.—Shanahan v. International 
Stage Co., 3 P-2d 2092, 164 Wash. 
609—Finn v. City of Bremerton, 
203 P. 971, 118 Wash. 3S1. 

W.Ya.—Quinn v. Plesher, 102 S.E. 
300, 85 W'.Va. 451. 

17 C.J. p 1056 note 42—18 C.J. p 
1113 notes 90-93, 97. 

Pending motion, for new trial 
Pa.—Schroth v. Philadelphia Rapid 
Transit Co.. 124 A. 279, 280 Fa. 
36. 

Abandonment of application a, 

(1) Defendant’s request for physi¬ 
cal examination of plaintiff suing 
dentist for negligence in making 
plates and treatment, not mentioned 
after conference at bench, could be 
considered abandoned.—Coddaire v. 
Sibley, 169 N.E. 797, 270 Mass. 41. 

(2) Other cases.—Sidekum v. Wa¬ 
bash, etc., R. Co., 4 S.W. 701, 93 
Mo. 400, 3 Am.S.R. 549—17 C.J. 
1056 note 42 [bj. 

Bxense for delay 

N.T.—Campbell v. Joseph H. Bau- 
land Co., 58 N.Y.S. 984, 41 App. 
Div. 474. 

17 C.J. p 1056 note 42 id. 

Corpus Juris cited for the denial 
of an application in a prosecution 
for fornication and bastardy, made 
after the jury was sworn, to compel 
the mother and child, as well as ac- 
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lias been cross-examinedor defendant has exam¬ 
ined some of his witnesses/^ or after plaintiff has 
offered his evidence in chief."® 

h. Application 

An application for a physical examination of plaintiff 
most be sufficient in form and substance. Notice of the 
application must be given when required by statute. 

The application for a physical examination must 
show that the examination is material and necessary 
for the purposes of the trial,that plaintiff has 
been requested to submit to the examination and has 
refused,and that the examination can be made 
without any serious pain or danger to plaintiff.^- 
The application must be based upon an afhdavit^^ 
showing that the evidence can be acquired only in 

that manner,84 

In some jurisdictions, however, the application 
need state only that defendant is ignorant of the na¬ 
ture and extent of plaintiff’s in juries,8^ and it need 
not allege in so many words that defendant intends 
to read the testimony on the trial,8® it being suffi¬ 
cient that it appears that the examination is asked | 
solely for the purposes of the trial.8" | 


Notice. Where required by statute, notice of the 
application must be given to plaintifl.^S 

i. Order 

An order for the physical examination of plaintiff 
must be directed to him and should contain directions 
which will safeguard his rights. The order must be 
properly served, and may be enforced by various means, 
and, in a proper case, may be modified or vacated. 

Where the court is authorized to compel a physi¬ 
cal examination of plaintiff, the order must be di¬ 
rected to the party himself.8® 

The order should contain such directions as to the 
conduct of the examination as will protect plain¬ 
tiff’s rights,®® and the order must affirmatively show 
that his rights were properly safeguarded.®^ The 
order should provide for other matters relating to 
the examination which may arise.®^ The order may 
provide that the examination be so conducted as to 
cause the plaintiff as little inconvenience as possible 
and not unnecessarily delay the trial of the case.®® 
The order should also provide that the expense of 
such examination be borne by the party requesting 
it.®-^ Except where authorized or required by stat- 


cused, to submit to blood grouping i 
tests to determine paternity.—Com¬ 
monwealth V. English, 186 A. 29S, ! 
300, 133 Pa.Super. 161. j 

77. N.y.—Archer v. Sixth Ave. R. | 

Co., 52 K.Y.Super. 378, affirmed 15 | 
N.E. 75, 108 N.Y. 622. ! 

78. Wash.—Myrberg v. Baltimore, 
etc.. Reduction Co., 65 P. 539, 25 
Wash. 364. 

79- Ky.—Lexington R. Co. v. Crop¬ 
per, 133 S.W. 968, 142 Ky. 39. 

17 C.J. p 1057 note 43—18 C.J. p 
1113 note 96. 

SO. Tenn.—^Williams v Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B 101, af¬ 
firming 5 Tenn.Civ.App. 10. 

^18 C.J. p 1113 note 98. 

81. Ga.—Richmond, etc,, R. Co. v. 
Childress, 9 S.E. 602, 82 Ga. 719, 
14 Am.S.R. 189, 3 L.R.A. 868. 

Tenn.—Williams v. Chattanooga Iron 
Works, 176 S.W. 1031, 131 Tenn. 
683, Ana.Cas.l916B 101, affirming 
5 Tenn.Civ.App. 10. 

Admission by plaintiff 

Defendants were not required to 
show that plaintiff had refused to 
submit to a medical examination 
after request therefor where coun¬ 
sel for plaintiff stated in open court 
that plaintiff had refused to submit 
to a requested examination.—Car- 
nine V. Tibbetts, 74 P.2d 974, 158 Or. 
21 . 


83. Ky.—Lexington R. Co. v. Crop¬ 
per, 133 S.W\ 968, 142 Ky. 39. 

18 C.J. p 1113 note 2. 

Where injuries set forth in com¬ 
plaint 

(1) Defendants were not required 
to reiterate by affidavit the nature 
of injuries allegedly sustained by 
plaintiff in support of motion to re¬ 
quire plaintiff to submit to a medical 
examination, where such injuries 
were set forth in great detail in 
plaintiff’s amended complaint.—Car- 
nine V. Tibbetts, 74 P.2d 974, 158 
Or. 21. 

(2) Defendants were not required 
to set out the changes made in 
amended complaint in the specifica¬ 
tions of injury or the increased 
amount demanded in that plead¬ 
ing where both pleadings were of 
record in the court in which motion 
was made.—Carnine v. Tibbetts, su¬ 
pra. 

84. Ky,—Lexington R. Co. v. Crop¬ 
per, 133 S.W. 968, 142 Ky. 39. 

Tenn.—Williams v. Chattanooga Iron 
Works, 176 S.W. 1031, 131 Tenn. 
683, Ann.Cas.l916B 101, affirming 
5 Tenn.Civ.App. 10. 

85. N.Y.—Campbell v. Joseph H. 
Bauland Co., 58 N.T.S, 984, 41 App. 
Div. 474. 

17 C.J. p 1054 note 14 [c]—IS C.J. 
p 1113 note 4. 


82. Tenn.—Williams v. Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B lOl, af¬ 
firming 5 Tenn.Civ.App. 10. 


86. N.Y.—Moses v. Newburgh Elec¬ 
tric R. Co., 36 N.Y.S. 149, 91 Hun 
278—Green v, Middlesex R. Co., 32 
N.Y.S. 177, 10 Misc. 473, 24 N.Y. 
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Civ.Proc. 272, 1 N.Y.Ann.Cas. 167, 
affirming 35 N.Y.S. 1107, 90 Hun 
607. 

87. N.Y,—Campbell v. Joseph H. 

Bauland Co., 58 N.Y.S. 984, 41 

App.Div. 474—Green v. Middlesex 
R. Co., 32 N.Y.S. 177, 10 Misc. 
473, 24 N.Y.Civ.Proc. 252. 1 N.Y. 
Ann.Cas. 167, affirming 35 N.Y.S. 
1107, 90 Hun 607. 

88. N.Y.—Bloom V. Brooklyn & 
Queens Transit Corporation, 272 
N.Y.S. 511, 151 Misc. 136—Young 
V. Fairfax, 200 N.Y.S. 815, 120 
Misc. S3 9. 

89. N.Y.—Bo we V. Brunnbauer, 34 
N.Y.S. 919, 13 Misc. 631, 25 N.Y. 
Civ.Proc. 56. 

90. Or.—Carnine v. Tibbetts, 74 P. 
2d 974, 158 Or. 21. 

18 C.J. p 1113 note 8. 

Authority of court 

Under statute providing for ap¬ 
pointment by court of physician to 
examine plaintiff in personal in¬ 
jury action, court can protect rights 
of plaintiff and defendant.—Mitchell 
V. Pure Oil Co., D.C.N.Y., 20 F.Supp. 
1021. 

91- Tenn.—^Williams v. Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683. Ann.Cas.l916B 101, af¬ 
firming 5 Tenn.App. 10. 

92. Or.—Carnine v. Tibbetts, 74 P. 
2d 974, 158 Or. 21. 

93. Or,—Carnine v. Tibbetts, supra. 
84i Or,—Carnine v. Tibbetts, supra. 





23 C.J.S. 


DAMAGES 


§ 174 


ute, the order cannot be made by a judge at cham¬ 
bers.^ 

In some jurisdictions the order can be made only 
in connection with or as a part of an order for the 
oral examination of plaintiff before trial.^^® The 
scope of the examination of plaintiff on oath should 
be confined to questions touching the nature and ex¬ 
tent of the injuries, including the manner in which 
the injuries were received.^" The order must re¬ 
quire the party to appear before the judge or a 
referee and not before the court.^® 

Examination of physician. In some jurisdictions 
where the authority of the court to direct a physical 
examination of plaintiff is derived from statute, the 
order cannot provide for the examination of the 
physician before trial; he is to testify like other 
witnesses on the trial if called by either party. 

Service of order. Where an order for a physical 
examination is made by the court pursuant to stat¬ 
utory authority, it must be made returnable in such 
time as the statute directs.^ Furthermore; it must 
be personally served on the party,^ and, where plain¬ 
tiff is a nonresident, the court acquires no jurisdic¬ 
tion to compel him to submit to a physical exami¬ 
nation by an order served on his attorney.^ 

Enforcement of order. An order directing plain¬ 


tiff to submit to a physical examination may be en¬ 
forced by staying the proceedings,^ or dismissing 
the action,’^ or refusing to permit any evidence to 
establish the injury until compliance with the or¬ 
der.® 

In some jurisdictions plaintiff cannot by contempt 
proceedings be compelled against his will to submit 
his person to an examination,'^ but the rule is oth¬ 
erwise in other jurisdictions.® 

As is observed in subdivision f of this section, 
the refusal of plaintiff on request to submit to a 
physical examination may entail certain consequenc¬ 
es although the court is without inherent or statu¬ 
tory authority to order a physical examination. 

Modification and vacation. General rules relative 
to the modification and vacation of orders ordinarily 
apply on applications for a physical examination of 
plaintiff.^ 

Where the statute directs that a female plaintiff 
shall be examined by a person of her own sex, an 
order appointing a male ph^^sician will be vacated 
even where no attempt was made to have it modi¬ 
fied.!^ 

j. The Examination 

The physical examination of plaintiff must be con¬ 
ducted in accordance with the order of the court and in 


95. Neb.—Ellsworth v. Fairbury, 60 
N.W. 336, 41 Neb. SSI. 

18 C.J. p 1113 notes 9, 10. 

96. N.Y.—Lyon v. Manhattan R. 
Co., 37 N.E. 113, 142 N.Y. 298, 25 
L.R.A. 402, affirmingr 27 N.Y.S. 
966, 7 Misc. 401. 

18 C.J. p 1113 note 11. 

97. N.Y.—Potter v. Hammondsport, 
98 N.Y.S. 186, 112 App.Div. 91. 

17 C.J. p 1054 note 14 [d]—18 C.J. 
P 1113 note 14. 

98. N.Y.—Bowe y. Brunnbauer, 34 
N.Y.S. 919, 13 Misc. 631, 25 N.Y. 
Civ.Proc. 56. 

99. N.Y.—Potter v. Hammondsport, 
98 N.Y.S. 186, 112 App.Div. 91. 

17 C.J. p 1054 note 14 [f]—18 C.J, p 

1114 note 26. 

1. N.Y.—Bowe V. Brunnbauer, 34 
N.Y.S. 919, 13 Misc. 631, 25 N.Y. 
Civ.Proc. 56. 

18 C.J. p 1114 note 29 [b]. 

2. N.Y.—Goldenberg v, Zirinsky, 
100 N.Y.S. 251, 114 App.Div. 827, 
37 N.Y.Civ.Proc. 203. 

t 

B. N.Y.—Goldenberg: v. Zirinsky, su¬ 
pra. 

4. Or. — Gamine v. Tibbetts, 74 P.2d 
974, 158 Or. 21. 

17 C.J. p 1056 note 36—18 C.J. p 

1115 note 49. 

5. Ohio.—S. S. Kresge Co. v. Tres- 


ter, 175 N.E. 611, 123 Ohio St. 
383. 

Or,—Carnine v. Tibbetts, 74 P.2d 
974, 158 Or. 21. 

Pa.—Heilig: v. Harrisburg Railways 
Co., 17 Pa.Dist. & Co. 509. 

17 C.J. p 1056 note 37—18 C.J. P 
.1115 note 48. 

Discretion of court 

Dismissal of cause for failure to 
submit further to physical examina¬ 
tion after having submitted there¬ 
to in part was in court's discretion, 
—Duckworth v. Dent, Mo.App., 135 

5. W.2d 28, reversed on other grounds. 
Sup., 142 S.W.2d 85. 

Judgment of non proseg.nitTir 
Md.—Brown v. Hutzler Bros. Co. of 
Baltimore City, 136 A. 30. 152 Md. 
39, 51 A.L.R. 177. 

Pa.—Stasko v. Smith, 16 Pa.Dist. & 
Co. 726. 

6 . Ohio.—S. S. Kresge Co. v. Tres- 
ter, 175 N.E. 611, 123 Ohio St. 383 
—Miami, etc., Turnp. Co. v. Baily, 
37 Ohio St. 104. 

7. Or.—Carnine v. Tibbetts, 74 P. 
2d 974, 158 Or. 21. 

18 C.J. p 1115 note 46. 

8 . Iowa.—Schroeder v. Chicago, 
etc., R. Co., 47 Iowa 375. 

N.Y.—Goldenberg v. Zirinsky, 100 
N.Y.S. 251, 114 App.Div. 827, 37 
N.Y.Civ.Proc. 203. 
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9. Modification of order 

Order granting motion for exam¬ 
ination of plaintiff before trial of 
action for injuries in having con¬ 
tracted respiratory disease or poison 
was modified by striking out words 
“and all other questions which the 
doctors deem necessary*' and by 
striking out provision that plaintiff 
submit to breathing test by “oxygen 
dilution method of Christie," where 
record did not show, and court could 
not take judicial notice, that such 
test could be made with safety to 
plaintiff.—Grill v. Ma1>hieson Alkali 
Works, 278 N.Y.S. 775, 243 App.Div. 
853. 

Vacation, of order 

Where an order for a physical ex¬ 
amination was made on an affidavit 
failing to suggest that a physical 
examination had already been had at 
defendant’s - request, with plaintiff's 
consent, and without any order, the 
justice properly vacated the order, 
on an affidavit showing such previ¬ 
ous examination, there being noth¬ 
ing to show that a second exam¬ 
ination was necessary for any spe¬ 
cial reason.—Orlando v. Syracuse 
Rapid Transit R. Co., 95 N.Y.S. 808, 
109 App.Div. 356. 

10. N.Y.—McCabe v. Brooklyn & 

Queens Transit Corporation, 298 
N.Y.S. 861, 252 App.Div. 76 O- 7 - 

Lawrence v. Samuels, 40 N.Y.k 
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such manner as not to subject plaintiff to danger or in¬ 
dignities. in a proper case an X-ray examination may 
be had. 

The examination should be reg^iilated by the or¬ 
der of the court and should strictly conform there- 
It slioiild be conducted in such a manner as 
not to subject the party to danger of his life, pain 
of his body, or indignity to his person,or to un¬ 
necessary annoyance or exposure.^^ The use of 
antestlietics, opiates, or drugs of any kind is ordi¬ 
narily prohibited, but has been permitted subject 
to the condition that it does not produce serious dis¬ 
comforts or any deleterious consequences^^ 

The physician conducting the examination may 
ask the person examined any questions necessary to 
enable him to ascertain the nature and extent of the 
injuries complained of but the person examined 


should not be required to submit to any further ex¬ 
amination than the necessities of the case required" 
or than is consistent with his state of health.^^ 

The parties should be afforded equal opportunity 
of having qualified witnesses present at the exami- 
nationd^ If application is made therefor, plain¬ 
tiff’s own physician should be permitted to be pres¬ 
ent at the examinationd^ and likewise plaintiff’s 
counseld^ 

X-ray examination. In jurisdictions where the 
court has inherent authority to order a physical ex¬ 
amination of plaintiff, it is discretionary with the 
court whether plaintiff shall be compelled to submit 
to an X-ray examination,22 and after due consider¬ 
ation of the grounds of objection the court deter¬ 
mines whether such an examination is to be made.23 


686, 17 IstisQ. 559, modifying 38 X. 
Y.S. 976, 16 Misc. 501. 

11. N.Y.—Goldenberg v. Zirinsky, 
100 K.Y.S. 251, 114 App.DiV. S27, 
37 N.y.Civ.Proc. 203. 

18 C.J. p 1114 note 30. 

Scope of examinatioai 

Physician appointed by court to 
make examination of injured party 
in personal injury action may, un¬ 
der order of court if necessary, have 
examination made of blood, urine, 
kidneys, heart, lungs, viscera, or 
other organs by experts, and may 
send specimens to adequately 
equipped laboratories for examina¬ 
tion.—Depfer v. Walker, 169 So. 
660, 123 Fla. 862, 125 Fla. 189. 

12. Tenn,—Williams v. Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B 101. af¬ 
firming 5 Tenn.Civ.App. 10. 

18 C.J. p 1114 note 31. 

Barium meal 

The refusal to require plaintiff 
to submit to the taking of a barium 
meal as part of a physical exam¬ 
ination before trial was not an abuse 
of discretion.—Bartolotta v. Belco 
Appliance Corporation, 4 N.Y.S.2d 
744, 254 App.DiV. 809. 

Blood tests 

(1) In action for damages for 

carnal assault claimed to have re¬ 
sulted in birth of child, defendant 
held not entitled to require plaintiff 
and child to permit taking of sam¬ 
ples of their blood for examination 
for determining defendant's paterni¬ 
ty, statute relating to physical ex¬ 
amination of plaintiff being inap¬ 
plicable.—Beuschel v. Manowitz, 272 
N.Y.S. 165, 241 App.DiV. 8S8, re¬ 

versing 271 N.Y.S. 277, 151 Misc. 
899, and motion denied 193 N.K 295, 
265 X.y. 509. 

(2) Under Code Civ.Proc. § 873, 
providing for a physical examina¬ 
tion of plaintiff m a personal injury 
action under such, restrictions and 


directions as to the court shall seem 
proper, the court had the power to 
require a sample of plaintiff’s blood 
to be taken by a physician selected 
by the plaintiff under known safe¬ 
guards, for the purpose of examina¬ 
tion and analysis by examining 
physician.—Hayt v. Brewster, Gor¬ 
don & Co., 191 N.Y.S. 176, 199 App. 
Div. 68, reversing 189 N.Y.S. 907. 
Excision of cells from growth 
Evidence Act § 19, held not broad 
enough to give court power to oblige 
plaintiff, in action for personal in¬ 
juries, to submit to excision of cells 
from growth to furnish evidence for 
defendant as to nature of plaintiff’s 
ailment.—^Andrus v. Fomfara, 127 
A. 788. 3 N.J.Misc. 261. 

13. N.J.—McGovern v. Hope, 42 A. 
830, 63 N.J.L. 76. 

17 C.J. p 1055 note 16. 

14. Tex.—Mackay Telegraph-Cable 
Co, V. Armstrong, Civ.App., 241 
S.W. 795. 

17 C.J, p 1055 note 22—18 C.J. p 1114 
note 32. 


Physicians of both parties 

Where plaintiff in personal injury 
action was to be examined by phy¬ 
sician designated by court, rights of 
both parties were protected by per¬ 
mitting their respective physicians 
to be present at examination.— 
Mitchell V. Pure Oil Co., D.C.N.Y., 20 
F.Supp, 1021. 

Pemale plaintiff 

Female employee seeking to re¬ 
cover from employer for injuries suf¬ 
fered from carbon disulphide poison¬ 
ing who was required to submit to 
physical examinations by medical 
specialists at request of employer 
was held not entitled to have ex¬ 
aminations conducted in presence of 
her own physician, unless the phy¬ 
sician was a female, or in presence 
of counsel.—Bowing v. Delaware 
Rayon Co., 190 A. 567. 8 W.W.Harr., 
Del., 206. 

21. Tenn.—^Williams v. Chattanooga 
Iron Works, 5 Tenn.Civ.App. 10, 
affirmed 176 S.W. 1031, 131 Tenm 
683, Ann.Cas.l916B 101. 


15. Kan.—^Atchison, etc., R. Co. v. 
Palmore, 75 P. 509, 68 Kan. 545. 
64 L.R.A. 90. 

Holocain ijo. eye examination, may 
he used.—Heilig v. Harrisburg Rail¬ 
ways Co., 17 Pa.Dist, & Co. 509. 

16. N.Y.—Wood V. Charles W. Hoff¬ 
man Co„ 106 N.Y.S. 308, 121 App. 
Div. 636. 

18 C.J. p 1114 note 34. 

17. Pa.—Lawrence v. Keim, 19 
Phila. 351. 

18- W^is.—O'Brien v. La Crosse, 75 
N.W. 81, 99 Wis. 421, 40 L.R.A. 
831. 

18- N.J.—McGovern v. Hope, 42 A. 

830, 63 N.J.Law 76. 

17 C.J. p 1057 note 47. 

20- Tenn.—Williams v. Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann-Cas.l916B lOl, af¬ 
firming 5 Teiin.Civ.App. 10. 
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22. Minn.—^Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493,. 
155 Minn. 57, 28 A.L.R. 357. 

23, N.C.—Ply the v. Eastern Caro¬ 
lina Coach Co., 143 S.E. 865, 195 N. 
C. 777. 

Examination properly granted 
Md,—Brown v. Hutzler Bros. Co., 136 
A. 30, 152 Md. 39, 51 A.L.R. ’ 177. 
Pa.—Stasko v. Smith, 16 Pa.Dlst. 
& Go. 726. 

Examination properly denied 
Mo.—Dean v. Wabash R. Co., 120 S. 

W. 953, 229 Mo. 425. 

17 C.J. p 1055 note 27 [aj. 
Examination improperly denied 
Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Nolan, 170 S.W. 650, 161 
Ky. 205. 

Second K-ray examination 

(1) In personal injury action, re¬ 
fusing defendant’s request at trial 
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Where the court is authorized b\’ statute to order 
a physical examination of plaiiitiit, it may, in a 
proper case, in the exercise of its discretion and 
under proper safeguards, direct the taking of X-ray 
pictures.-^ In some jurisdictions the statute ex¬ 
pressly authorizes the court to direct the taking of 
X-ray pictures,-^ and such statutes have been held 
to be constitutional-® 

The reluctance of the courts to order an X-ray 
examination when the process was of comparative 
recent origin^^ is not now manifested in view of the 
development and improvement of the process and 
of the greater skill possessed by trained specialists,-^ 

Place of examination. The court should require 
the examination to be made in such proximity to the 
court that plaintiff can appeal to it for protection if 


I necessary.-^ The examination outside of the state 
! of a resident plaintiff has been held to be unauthor- 
I ized.^^ 

Report of examination: The examining physician 
should file a report stating in detail the result of his 
examination, and the report is open to the inspection 
of counsel for both parties, but not for use as evi¬ 
dence except for the purposes of cross-examination 
of the physician. 

In some jurisdictions where physical examinations 
of plaintiffs are regulated by statute, the physician 
cannot be required to file a report, but is to be ex¬ 
amined at the trial.^^ He should, however, freely 
and fully impart to defendant the results of the ex¬ 
amination.®^ However, the examination or report 
may not be offered as a part of defendant's proof 


to require plaintiff to submit to 
physical examination and X-rays 
was held not abuse of discretion, 
in view of prior examinations.—Curf- 
uian V. Monongahela West Penn 
Public Service Co., 165 S.E. 848, 113 
IV.Va. So. 

(2) Where plaintiff had been ex¬ 
amined by two of defendant’s medi¬ 
cal witnesses, and had submitted to 
an X-ray examination and had been 
accidentally burned, it is not an 
abuse of discretion to refuse to com¬ 
pel a second X-ray examination.— 
Boelter v. Ptoss Lumber Co., 79 N.W. 
243. 103 Wis. 324. 

(3) In an action by a passenger 
for personal injuries, there was no 
abuse of discretion in the denSal of 
a request that plaintiff be required 
to have another X-ray picture taken 
where plaintiff’s physician failed to 
bring the plates of the first examina¬ 
tion to court.—Van House v. Canadi¬ 
an Northern Ry. Co., 1D2 X.W. 493, 
155 Minn. 57, 28 A.L.R. 357. 

(4) Refusal to require plaintiff in¬ 
jured by automobile to submit to 
second X-ray examination as to her 
hip joint by physician selected by 
defendant was held not error, where 
claim for hip injuries was covered 
by petition and defendant knew that 
claim would be made, plaintiff in¬ 
formed defendant's physician who 
previously examined her that she 
was injured in her hips, and plain¬ 
tiff’s counsel did not inform de¬ 
fendant’s counsel that no claim 
would be made for,hip injuries, but 
only that no claim would be made 
for spine injuries.—Marsee v, John¬ 
son, 86 S.W.2d 299, 260 Ky. 615. 

(5) Plaintiff suing for injuries 
having submitted to one examina¬ 
tion by railroad's doctors, denial of 
defendant's request for further ex¬ 
amination by other doctors, including 
X-ray picture of plaintiff’s back, 
■was held not abuse of discretion, 
where such examination would have 


delayed trial, and X-ray pictures 
would have neither confirmed nor 
refuted opinion evidence that tuber¬ 
culosis of spine ■would probably re¬ 
sult from injuries, the defendant’s 
request not being timely In vie-w of 
allegations in complaint of injuries 
to plaintiff’s spine.—St. Louis-San 
Francisco Ry. Co. v. Murphy, 270 S. 
W. 956, 168 Ark. 330. 

Indemnity bond against injuries 
Wliere plaintiff in personal injury 
action refused to consent to X-ray 
examination unless defendant ga\"e 
bond indemnifying him against in¬ 
juries from such examination, which 
defendant failed to do, court did not 
err in not ordering examination with¬ 
out plaintiff’s consent.—Lawrence v. 
Pickwick Stages, Northern Division, 
229 P. 885, 68 Cal.App. 494. 

24. N.Y.—Gimenez v. Great Atlantic 
& Pacific Tea Co., 259 N.Y.S. 597, 
236 App.Div. 804, overruling Lac- 
qua V. General Linen Supply & 
Laundry Co., 237 N.Y.S. 197, 227 
App.Div. 794, and Van Orden v. 
Madow, 201 N.Y.S. 954, 207 App. 
Div. 827—Meinnes v. Cannon, 232 
N.Y.S. 805, 225 App.Div. 852—Gil¬ 
bert V. Klar, 228 N.Y.S. 183, 223 
App.Div. 200 —Hollister v. Robert¬ 
son. 203 N.Y.S. 514, 208 App.Div. 
449—Boy land v. Libman, 220 N.Y. 
S. 632, 129 Misc. 415. 

Examination properly granted 
U.S.—Mitchell v. Pure Oil Co., D.C. 

N.Y., 20 P.Supp. 1021. 

Examination properly refused 
N.J.—^Andrus v. Pomfara, 127 A. 788, 
3 N.LMisc. 261. 

25. N.J.^—Golden v. Public Service 
Coordinated Transport, 157 A. 651, 
9 N.J.Misc. 1337. 

26. N.J.—Golden v. Public Service 
Coordinated Transport, supra. 

; 27. Minn.—^Wittenberg v. Onsgard, 
' 81 N.W. 14, 78 Mmn. 342, 47 L.R.A. 

I 141. 

1 17 C.J. p 1055 notes 24-26. 
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28. N.Y.—Gimenez v. Great Atlantic 
& Pacific Tea Co., 259 N.Y.S. 597, 
236 App.Div. 804—Gilbert v. Klar, 
228 N.Y.S. 1S3, 223 App.Div. 200— 
Hollister v. Robertson, 203 N.Y.S. 

514, 208 App.Div. 449. 

Pa.—Stasko v. Smith, 16 Pa.Dist. & 
Co. 726. 

29. Tenn.—Williams v. Chattanooga 
Iron W^orks, 2 Tenn-Civ.App. 10, af¬ 
firmed 176 S.W. 1031, 131 Tenn. 
673, Ann.Cas.l916B 101. 

30. NY.—^Hollister v. Robertson, 
203 N.Y.S. 514, 20^ App.Div, 449. 

31. Tenn.—^Williams v- Chattanooga 
Iron Works, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B 161, af¬ 
firming 5 Tenn.Civ.App. 10. 

32. Del.—Bowing v. Delaware Rayon 
Co., 190 A. 567. 8 W.W.Harr. 206. 

NY.—^Kelman v. Union Ry. Co. of 
New York City, 195 N.Y.S. 313, 
202 App.Div. 487—Horowitz v. B. 
& Q. T. Corporation, 12 N.Y.S.2d 
41, 171 Misc. 321—Tutone v. New 
York Consol. R. Co:, 177 NY.S. 

515, 107 Misc. 571, reversed on oth¬ 
er grounds 178 NY.S. 924, 1S9 App, 
Div. 954—Mizak v. Carborundum 
Co., 132 N.Y.S. 1104, 75 Misc- 205 
—^Herbert v. Brooklyn Heights R. 
Co., 177 NY.S. 901. 

18 C.J. p 1114 note 26. 

Results admissible at trial 
Where properly made, results of 
examination of injured party by 
technician, made at instance of phy¬ 
sician appointed by court, are ad¬ 
missible at trial.—Depfer v. Walker, 
169 So. 660, 123 Fla. S62, 125 Fla. 
189. 

33. Del.—Bowing v. Delaware Ray¬ 
on Co.. 190 A. 567, 8 W.W.Harr. 
206. 

N.Y.—ICelman v. Union Ry. Co. of 
New York City, 195 N.Y.S. 313, 202 
App.Div, 487—Mizak v. Carborun¬ 
dum Co., 132 NY.S. 1104, 76 Misc. 
205. 
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at the trial,Plaintiff, it has been held, is entitled 
to a Cf)py uf the report, 

Expense of extuninatio)!. The fee of the examin¬ 
ing physician should be fixed by the court in ad¬ 
vance to be paid into court by defendant applying 
for the examination.^® 

W'here the examination is ordered pursuant to 
statutory authority, the expense is to be borne by 
defendant,’*^" and if the physician and defendant 
cannot agree on the fee, the court will fix it.^^ 

§ 175. Reception of Evidence 

The admissibility of evidence in actions for dam¬ 


ages is discussed supra §§ 145-161, while in § 172 b 
preceding are treated the rules relating to evidence 
on the assessment of damages after default. Ex¬ 
amine Pocket Parts for later cases. 

I 

§ 176. Questions of Law and Fact 

j The question of what elements of damage are proper 
* and the measure of damages is one of Saw while, ordi- 
'}• narlly, the amount of damages is a question for the 
jury. 

Questions of law are generally for the determi¬ 
nation of the court, and questions of fact ordinarily 
are for the jury or for the court hearing a cause 
without a jury.®^ The weight of the evidence and 


34. U.S.—Bailey v. Texas Co., D.C. 
N.Y., 34 F.2d S29. 

35. Fla.—Fred Howland, Inc., v. 
Morris, 196 So. 472, 12S A.L.R. 
1013. 

Federal cotirt 

(1) In the Federal district court 
of Netv York it has been held that 
plaintiff is entitled to a copy of the 
report.—Mitchell v. Pure Oil Co., D. 
C.lsr.Y"., 20 FSupp. 1021. 

(2) Under Rules of Civil Proce¬ 

dure for Federal District Courts, rule 
35 (b) (1), plaintiff, who w’aived 

right to compel defendant to apply 
for order requiring examination of 
plaintiff by defendant’s physician and 
submitted to examination, did not 
waive right to copy of physician’s re¬ 
port.—Kelleher v. Cohoes Trucking 
Co., D.C.N.Y., 25 F.Supp. 965. 

In New York 

(1) According to some decisions 
plaintiff, as well as defendant, should 
receive a copy of the rep(?.rt.—Tu- 
tone V. New York Consol. R. Co., 
178 N.T.S. 924, 1S9 App.Div. 954— 
Horowitz V. B, & Q. T. Corporation, 
12 N.Y.S.2d 41, 171 Misc. 321. 

(2) According to other decisions 

plaintiff is not entitled to a copy 
of the report.—Kelman v. Union Ry. 
Co. of New York City, 195 X.T.S. 
313, 202 App.Div. 487—Stoezynski v. 
Croft, 2 N.Y.S.2d 740, 166 Misc. 

553. 

36- Tenn.—^Williams v. Chattanooga 
Iron IVorks, 176 S.W. 1031, 131 
Tenn. 683, Ann.Cas.l916B 101, af¬ 
firming 5 Tenn.Civ.App. 10. 

37. U.S.—Mitchell v. Pure Oil Co., 
D.C.N.y., 20 F.Supp. 1021. 

38. U.S.—Mitchell v. Pure Oil Co., 
supra. 

36. III. —Gordon v. Current, 263 Ill. 
App. 435. 

Iowa.—Schevers v. American R. Ex¬ 
press Co., 192 N.W. 255 195 Iowa 
423. 

Ky.—Norton Coal Mining Co. v. Wil¬ 
kie, 5 S.W.2d 1058, 224 Ky. 192— 
Georg-etown Const. Co. v. Moss & 


Donovan. 290 S.W. 1070, 218 Ky. 
32. 

Md.—Standard Motor Co. v. Peltzer. 

12S A. 451. 147 Md. 509. 

Mo.—Kimmie v. Terminal R. R. 
Ass’n of St. Louis, 66 S.W.2d 561, 
334 Mo. 596—Moordale v. Park Cir¬ 
cuit & Realty Co., App., 58 S.W.2d 
500. 

Okl.—Carnes v. Ditzenberger, 21 P.2d 
756, 163 Okl. 146. 

R.I.—Petroleum Heat & Power Co. 
V. United Electric Rys. Co., 150 A. 
259. 

Tex.—American Glycerin Co. v. Ken- 
ridge Oil Co., Civ.App., 295 S.W. 
633. 

General principles relating to ques¬ 
tions of law and fact see the C. 
J.S. title Trial §§ 203-265, also 64 
C.J. p 296 note 48 et seq. 
Instructions as to damages see infra 
§§ 177-lSS. 

Review of findings on questions of 
fact see Appeal and Error §§ 1642- 
1675. 

Mixed question 

Ill.—^^laton Bros. v. Central Illinois 
Public Service Co., 191 N.E. 321, 
356 Ill. 5S4, affirming 269 IlLApp. 
99. 

Accrual of pension 
Where injury to policeman neces¬ 
sitated terminating employment four 
years before right to pension ac- 
'crued, where there was evidence of 
pre-existing ailments, w'hether, but 
‘for accident, pension would have ac¬ 
crued, and length of time it would 
have been received, was held for 
jury.—Groat v. Walkup Drayage & 
Warehouse Co., 58 P.2d 200, 14 Cal. 
App.2d 350. 

Xife expectancy 

(1) Life expectancy is primarily 
a question of fact for the jury.— 
Murphy v. National Ice Cream Co., 
300 P. 91, 114 CaLApp. 482. 

(2) Present value of annuity for 
fixed age and expectancy is mathe¬ 
matically determinable with fixed 
accuracy, but present value for par¬ 
ticular person cannot be determined 
with mathematical certainty, and it, 
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is not error to permit jury to deter¬ 
mine whether mortality table is cor¬ 
rect as applied to plaintiff.—Geor¬ 
gia Ry. & Power Co. v, Tribble, 116 
S.E. 207, 29 Ga.App. 575. 

Notice of claim 

Reasonableness of the time fixed 
for notice of a claim where essential 
to bar an action for failure to give 
notice is a question of fact.—West¬ 
ern Union Tel. Co. v. Smith, 130 S. 
W. 622, 61 Tex.Civ.App. 531. 

Time for making repairs 
In action for damages to machine 
which broke down through alleged 
negligence of defendant's employee, 
the time reasonably necessary for 
making repairs was question of fact 
for jury.—Community Public Serv¬ 
ice Co. V. Gray, Tex.Civ.App., 107 S. 
W.2d 495. 

Value of property 

Cal.—Girard v. Irvine, 275 P. 840, 
97 Cal.App. 377. 

Colo.—Hoover v. Shott, 189 P. 848, 
68 Colo. 3S5. 

,Io\va.—Madison v. Hood, 223 N.W. 
178, 207 Iowa 495. 

Ky.—Gayheart v. Smith, 42 S.W.2d 
877, 240 Ky. 596. 

Mo.—Lee v. AHeii, App., 120 S.W.2d 
172. 

Mont.—Eablonski v. Close, 225 P. 
129, 70 Mont. 292. 

Pa.—Butterworth v. Harrisburg R. 

' Co., 30 Pa.Dast. 492. 

,Tex.—Poulos v. Pulaski, Civ. App., 
130 S.W.2d 1075, error dismissed— 
Webb-North Motor Co. v. Ross, Civ. 
App., 42 S.W.2d 1086, error dis¬ 
missed—Sparrow V. Tillman, Civ. 
App., 283 S.W. 877—Prairie Pipe 
Line Co. v. Dalton, Civ.App., 243 
S.W. 619. 

Wis.—Weber v. Wisconsin Power & 
Light Co., 255 N.W. 261, 215 Wis. 
480. 

17 C.J. p 1057 note 56 [a] (1). 

Uvidence held, sufficient to go to 
jury 

N.Y.—Firemen’s Ins. Co. v. Pure Oil 
Co., 20 N.Y.S.2d 143, 259 App.Div. 
906, reversed on other grounds 30- 
N.E.2d 601, 284 N.Y. 293. 
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tht; credibility of witnesses is for the 

The question of what elements of damage are 
proper to be considered is one of law for the 
court,although the existence of such elements in 
a particular case presents, where the evidence is 
conflicting, a question of fact for the jury.*^- The 


I question of the measure of damages is for the 
j court,but where an issue is made by the plead- 
j ings and is tried by a jury the estimation and de- 
I termination of the amount of the injury sustained 
is usually a question of fact for their sound and 
I reasonable discretion,*^and they usually assess the 


Ts.C*—Dempster v. Fite, 167 S F 
33, 203 X.C. 697. 

S.C.—-Hurt Sands & Co., 95 S.E 

111. 109 S.C. 23. 

Wash.- —Bromley v. Heffernan En¬ 
gine Works, 1S2 P. 929, 108 Wash. 
31. 

40. Ark.—Arkansas Power & Light 
Co. V. Thompson, 120 S.W.2d 709, 
196 Ark. 1012. 

Ill.—Bolle V. Chicago & N. W. Ry 
Co., 258 IIl.App. 545, certiorari 
granted Chicago & N. W. Ry. Co. 

V. Bolle, 51 S.Ct. 655. 283 U.S. 
818, 75 L.Ed. 1434, certiorari de¬ 
nied 52 S.Ct. 6, 76 L.Ed. 1299, re¬ 
versed on other grounds 52 S.Ct. 
59, 284 U.S. 74, 76 L.Ed. 173. 

Ky.—City of ISTewport v. McElwee, 
55 S.W.2d 665, 246 Ky. 659. 

Md.—Hebner v. Powell, 9 A.2d 232, 
177 Md. 237. 

Mo.—^Newkirk v. City of Tipton, 
App., 136 S.W.2d 147—Crapson v. 
United Chatauqua Co., App., 37 S. 

W. 2d 966. 

Ohio.—^AVitham v. Kroger Grocery & 
Baking Co., 1 N.E.2d 949, 51 Ohio 
App. 499. 

Or.—Barron v. Buke, 250 P. 628, 120 
Or. 181. 

Wis.—%Vendt v. Fintch, 292 N.W. 
890. 

41. Tex.—^Herrin Transfer & "Ware¬ 
house Co. V. Carter Produce Co., 
Civ.App., 50 S.W.2d 458. 

17 C.J. p 1057 note 55- 

42. Ga.—Ayers v. John B. Daniel 
Co., 133 S.E. 878, 35 Ga.App. 511. 

Pain and suffering 
K.M.—Larsen v. Bliss, 91 P.2d 811, 
43 ISr.M. 265- 

Proflts 

(1) Evidence held to present jury 
Question. 

U.S.—Pipe & Tube Bending Cor¬ 
poration of America v. Cornine- 
Hakanson Die-Casting Co., C.C. 
A.N.J., 27 F.2d 32. 

Idaho.—De Winer v. Nelson, 33 P. 

2d 356, 56 Idaho 560. 

Ky.—Caudill v. John P, Gorman 
Coal Co., 46 S.W.2d 93, 242 Ky. 
294. 

Mass.—Galvin v. Nutting-Pillman 
Amusement Co., 187 N.E. 360, 284 
Mass. 314. 

Mo.—Cantrell v. Knight, App., 72 S. 
W.2d 196. 

Okl.—Johnson Oil Refining Co. of 
Illinois V. Elledge, 53 P.2d 543, 175 
Okl. 496. 

Tex.—Southwest Battery Corpora¬ 
tion V. Owen, 115 S.W.2d 1097, 


131 Tex. 423. affirming, Civ'.App., 
97 S.W.2d 306. 

Wash.—.Tones v. Shell Oil Co., 3 P. 

2d 141. 164 Wash. 543. 

17 C.J. p 1057 note 56 [b] (1). 

(2) Evidence held insufficient to 

go to jury.—Jones v. Shell Oil Co., 3 
P-2d 141, 164 W'ash. 543—De Honey 
v. Gjarde, 2.36 P. 290, 134 W^ash. 

647. 

(3) Evidence held not as matter 
of law to warrant more than nominal j 
damages.—Orbach v- Paramount Pic- I 
tures Corporation, 123 N.E. 669, 233 
Mass. 281. 

Iioss of use 

Evidence of the rental value of 
the use of an injured motor ve¬ 
hicle for the period consumed in its 
repair is sufficient, in the absence 
of objection, to authorize the sub¬ 
mission to the jury of the question 
of the value of the use. although it 
takes no account of the reasonable 
cost of operation which would have 
been incurred during such period 
by the operation of the vehicle. 
—Akin V. Madison County, 159 N.^W. 
705, 178 Iowa 161. 

Evidence held sufficient to go to 
jury 

Tex.—^Amberson v. Woodul, Civ. 
App., 108 S.'W.2d 852, error dis¬ 
missed. 

Evidence held insufficient to go to 
jury 

Minn.—Hanson v. Minneapolis St. 
Ry. Co., 195 N.W. 777, 157 Minn. 
133. 

43. U.S.—Gayton v. Day, Pa., 178 F. 
249, 101 C.C.A. 609. 

Tex.—International-Great Northern 

R. Co. V. Casey, Com.App., 46 S.W. 
2d 669—Ford v. Grayburg Oil Co., 
Civ.App., 56 S.W.2d 486, error dis¬ 
missed—State V. Carpenter, Civ. 
App., 55 S.W.2d 219, reversed on 
other grounds 89 S.W.2d 194, 126 
Tex. 604, rehearing denied 89 S. 
W.2d 979, 126 Tex. 604—^Jack Jen¬ 
nings Truck Tire Co. v. Texas 
Warehouse & Forwarding Co., Civ. 
App., 39 S.W.2d 135—Schaff v. 
Lynn, Civ.App., 238 S.W. 1034. 
Treble damages 

Cal.—Osborne v. Winter, 24 P.2d 
892, 133 Cal.App. 664. 

44. Ariz.—City of Phoenix v. Park¬ 
er, 67 P.2d 226, 49 Ariz. 382. 

Ark.—Missouri Pac. R. Co. v. Miller, 
139 S.W.2d 248—^Missouri Pacific 
Transp. Co. v. Porter, 134 S.W.2d 
513—Arkansas Power & Light Co. 

V. Thompson, 120 S.W.2d 709, 196 
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Ark. 1012—Seaman Store Co. v. 
Bonner, 113 S.W^2d 1105, 195 Ark. 
563—Humphries v. Kendall, 111 S. 

W.2d 492, 195 Ark. 4 5—Coca-Cola 
Bottling Co. of Arkansas v. Eudy, 
100 S.W.2d 683, 193 Ark. 436— 

Coca-Cola Bottling Co. of Arkan¬ 
sas v. Massey, 100 S.W.2d 581, 193 
Ark. 423—Coca-Cola Bottling Co. 
of Arkansas v. Cordell, 76 S.W.2d 
307, 189 Ark. 1132—Arkansas Pow¬ 
er & Light Co. V. Mart, 65 S.W.2d 
39, 188 Ark. 202. 

Cal.—Duran v. Pickwick Stages Sys¬ 
tem. 35 P.2d 14 8, 140 Cal.App. 103. 
Ill.—Posch V. Chicago Rys. Co., 221 
IIl.App. 241. See Smith v. Vil¬ 
lage of Sidell, 2 05 IIl.App. 66. 
Ind.—Kenwood Tire Co. v. Speckman, 
176 N.E. 29, 92 Ind.App. 419— 

City of New Albany v. Stallings, 
124 N.E. 701, 71 Ind.App. 232. 

Ky.—Ben Humpich Sand Co. v. 
Moore, 69 S.W.2d 996, 253 Ky. 667 
—Gayheart v. Smith, 42 S.W.2d 
877, 240 Ky. 596—Park v. Schell, 
295 S.W. 151, 220 Ky. 317. 

Mich.—Krzywosz v. Crummett, 282 
N.W. 853, 286 Mich. 649—Main v. 
Gmnd Rapids. G. H. & M. Ry. Co., 
174 N.W. 157, 207 Mich. 473. 

Minn.—Weckw’orth v. Proudfoot, 214 
N.W. 52, 171 Minn. 321. 

Miss.—Flynn v. Kurn, 184 So. 160, 
1S3 Miss. 413. 

Mo.—Baker v. Chicago, B. & Q. R. 
Co., 39 S.W.2d 535, 546, 327 Mo. 
986, citing Corpus tjuris—Rainier 

V. Quincy, O. & K. C. R. Co., 271 
S.W. 500—Hoover v. St. Louis 
Electric Terminal Ry. Co., 227 S. 

W. 77, reversing, App., 216 S.W. 
984—Adams v. Carlo, App., 101 
S.W. 2d 753—Farrell v. Kroger 
Grocer & Baking Co,, App., 71 S. 
W.2d 1076—Dmgman v. St. Louis 
Public Service Co., App., 52 S.W. 
2d 584. 

N.J.—Teets v. Hahn, 140 A. 427, 104 
N.J.Law 357, reversing 137 A. 559, 
5 N.J.Misc. 538—^Winter v. Blum’s 
Inc., 14 7 A. 387, 7 N.J.Misc. 844. 
N.M.—Larsen v. Bliss, 91 P.2d 811, 
43 N.M. 265. 

N.Y.—"Wigand v. Bachmann-Bechtel 
Brewkig Co., 118 N.E, 618, 222 N. 
Y. 272, modifying 154 N.T.S. 840, 
169 App.Diy. 285—Frey v. Ger¬ 
hard Lang Brewery, 10 N.Y.S.2d 
874, 256 App.Div. 1054—^Heinzen v. 
Bell, 278 N.Y.S. 22, 243 App.Div. 
828—Cammiti v. Matthews Const. 
Co., 272 N.Y.S. 245, 241 App.Div. 
879. 

Okl.—Townsend v. Cotten, 68 P.2d 
790, 180 Okl. 128—Carter v. Chica- 
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damages if a:iy are to be awarded,^*' although 
where the amount of recovery, if auv, is a mere 
matter of conipulatinn, they may be told to find in 
a specific sum, if they find for plaintiffd^ Likewise, 
where the competent evidence as to the amount of 
the 1«jss is nncontradicted, the jury may be told the 


j amount which they may find, if they find for plain- 
) tiff;"^" but in cases other than those in which the 
i amount of the award is a mere matter of calciila- 
j tioii or of reference to a fixed and determined sum 
j it rests priniarih within the sound discretion of the 
i jury,*^^ especially where damages are awarded be- 


go, R. L & P. Ry. Co., G5 P.2d 
469, 179 Okl. 292. 

Or.-—Kern v. Puilen, 6 P.2d 224, 13S 
Or. 222. 82 A.L.R. 434. 

Pa.—McCJartliy v. City of Pittsburgh, 
193 A. 35S. 127 Pa.Super. 399. 
Ter.— Richmond v. Champagne’s 
Bakery, Civ.App., IIS S.\Y.2cI 493, 
error refused—El Paso Electric 
Co. V. Beckman, Civ.App., 89 S.W. 
2d 470, error dismissed—Weadock j 
V. Denham, Civ.App., 299 S.W. 301 ! 
—Galveston, H. & S, A. Ry. Co. v. i 
Butts, Civ.App., 209 S.W. 419, ! 
error refused. 

Utah.—Jackson v. Harries, 23$ P. 
234, 65 Utah 282. 

Va.—Hamrick v. Fahrney, 161 S.E. 
43. 157 Va. 396. 

"W.Va.—Buck V, Hathaway, 182 S. 

E. 673, 116 IV.Va. 5S5, 

17 C,J. p 1057 note 56. 

Buty to reconcile photographs 
and moving pictures and oral evi¬ 
dence.—Harmon v. San Joaquin 
Light & Power Corporation, Cal.App., 
98 P.2d inS4. 

After reference to auditor 
Mass.—Savin v. Block, 9 hr.E.2d 5S$, f 
297 Mass. 487, 

45. Mo.—Corder v. O’Xeill, 75 S.W. 
764, 176 Mo. 401. 

17 C.X p loss note 57. 

46. Colo.—Baldwin v. Central Sav. 
Bank, 67 P. 179, 17 Colo.App. 7. 

Iowa.—Collins v. Gleason Coal Go., 
118 NAV, 36, 140 Iowa 114, IS L. 
R.A.,N.S.. 736. 

Tex.—Edwards-Butcher Transp. Co. 
V. Trahan, Civ.App., 104 S.W.2d 
908, error dismissed. 

Amount of recovery for breach of 
contract as question of law or fact 
see Contracts § 631. 

Where penalty is fixed by statute 
for the doing of a certain act, no 
other damages may be assessed, and, 
the penalty being arbitrary, may be 
assessed by the court without tes¬ 
timony.—Morrill v. Title Guaranty & 
Surety Co., 163 P, 733. 94 Wash. 258. 
denying rehearing 162 P. 360, 94 

W^ash. 258. 

47. Wash-—Morrill v. Title Guar¬ 
anty & Surety Co., 163 P. 733, 94 
Wash. 258, denying rehearing 162 
P. 360. 94 Wash. 25S. 

17 C.J. p 1058 note 59, 

Incidental issues found by court 
Tex.—Wichita Palls & Oklahoma Ry. 
Co. V. Pepper, Civ.App., 101 S.W. 
2d 365, affirmed 135 S.W.2d 79, 135 
Tex. 360. 

4S« U.S.—Palstaff Brewing Corpora¬ 


tion V. Iowa Fruit & Produce Co., 
C.C.A.Xeb., 112 F.2d 101—Churchill 
V, Baltimore & O. R. Co., D.C.Fa., 
3*1 F.Supp. 792. 

Ala.—Kraas v. American Bakeries 
Co., 164 So. 565, 231 Ala. 278— 
Hammond Motor Co. v. Acker, 122 
So. 173, 219 Ala. 291—Hill Grocery 
Co. V. Caldwell, 99 So. 354, 211 
Ala. 34. 

Anz.—Calumet & Arizona Mining Co. 

V. Chambers, 176 P. 839, 20 Ariz. 
54. 

Ark.—hlissouri Pacific Transp. Co. v. 
Porter, 134 S.W.2d 513—Hot 
Springs St. Ry. Co. v. Hill, 128 S. 

W. 2d 369, 19S Ark. 319—Hutchins 
Ward, 120 S.W.2d 329, 196 Ark. 

893—Arkansas Motor Coaches v. 
Williams, 116 S.W.2d 5S5, 196 Ark. 
4S—Humphries v. Kendall, 111 S. 
W-2d 492, 195 Ark, 45—Dermott 
Grocery & Commission Co. of Eu- 
dora V. Meyer, 101 S.W.2d 443, 193 
Ark. 591—Coca-Cola Bottling Co. 
of Arkansas v. Massey, lOO S.W. 
2d 681, 193 Ark, 423—Coca-Cola 
Bottling Co. of Arkansas v. Cordell, 
76 S.W.2d 307, 189 Ark. 1132. 

Cai.—Loeb vv Kimmerle, 9 P.2d 199, 
215 Cal. 143—Brinck v. Bradbury, 
176 P. 690, 179 Cal. 376—Campbell 

V. Bradbury, 176 P. 685, 179 Cal. 
364—Rosenberg v. J. C. Penney Co., 

56 P.2d 696, SO Cal.App.2d 609— 
Sassano v. Roullard, 81 P.2d 213, 
27 Cal.App. 2d 372—Rohner v. 
Cross. 9 P-2d 509, 121 Cal.App. 667. 

Colo.—Ison V. Stewart, 94 P.2d 701— 
Knaus v. Yoder, 52 P.2d 1152, 98 
Colo. 1—Colorado Springs & I. Ry. 
Co. V. Kelley, 176 P. 307, 65 Colo. 
246. 

Conn.—Johnson v. Fiske, 6 A^2d 354, 
125 Conn, 445—Szivos v. Leonard, 
155 A. 637, 113 Conn. 522. 

Del,—^Rudnick v. Jacobs, 183 A, 508, 
7 W.W.Harr. 348. 

Fla.—City of Pensacola, for Use of 
Chadbourne, v. Quina, 189 So. 688, 
138 Fla. 510. 

Ga.—Central of Georgia Ry. Co. v. J. 
S- Cowart & Son, 144 S.E. 213, 38 
Ga.App. 426. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 

57 Idaho 792. 

HI.—Mueth V. Jaska, 23 N.E.2d 805, 
302 IlhApp, 289—Crane v. Railway 
Express Agency, 12 X.E.2d 672, 
293 lihApp. 328, modified on other 
grounds 15 N.E.2d 866, 369 Ill. 
110—Glassman v. Keller, 9 X.B.2d 
589, 291 HLApp. 262. See Tull v. 
Clarke, 209 IlLApp. 448—Cheatham 
V. East St. Louis Ry. Co., 206 Ill. 
App. 237—^Sampson v. Harshman, 
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205 IlLApp. 37—Pirtle v. Gray, 202 
IlLApp. 601. 

Ind.—Indiana Union Traction Co. v. 
Bales, 121 X.E. 850, 69 Ind. App. 
391. 

Iowa,—Jakeway v. Allen, 290 X.W. 
507, 227 Iowa 1182—Watchel v. 

Xationai Alfalfa Journal Co., 176 

X.W. SOI, 190 Iowa 1293. 

Ky.—Guyan Chevrolet Co. v. Billow, 
95 S.W.2d 796, 264 Ky. 812—Reddy 
Cab Co. V. Harris, 90 S.W.2d 1004, 
262 Ky. 661—Chesapeake & O. Ry. 
Co. V. Hay, 88 S.W.2d 318, 261 Ky. 
566—Beaver Dam Coal Co. v. Dan¬ 
iel, 13 S.W.2d 254, 227 Ky. 423— 
Loui-sville & X. R. Co. v. Jones, 1 
S.W. 2d 972, 222 Ky. 531—Louis¬ 
ville & X. R. Co. V. Mink, 201 S. 

W. 16. 179 Ky. 625. 

Me.— Buzzell v. Cousens, 155 A. 736, 
130 Me. 320—Dali v. Bangor Ry. & 
Electric Co., 137 A. 773, 126 Me. 
261—Shepherd v- S. L. Crosby Co., 
104 A. 628, 117 Me. 569. 

Mass.—D. Watts Co. v. American 
Bond & Mortgage Co., 166 X.E. 713, 
267 Mass. 541, 84 A.L.R. 12. 
Mich.—Herbert v. Durgis, 267 X.W. 
809, 276 Mich. 158—Stephens v. 

Hamtramck Bottling Works, 194 

X. W. 483, 224 Mich. 156. 

Minn.—Hanson v. Minneapolis St. 
Ry. Co.. 195 X.W. 777, 157 Minn. 
133. 

Miss.—Flynn v. Kurn, 184 So. 160, 
183 Miss. 413—Illinois Cent, R. Co. 

V. Coin, 110 So. 782, 145 Miss. 

399. 

Mo.—Bass V. Durand, 136 S.W.2d 988 
—State ex rel. and to Use of Done- 
Ion V. Deuser, 134 S.W.2d 132— 
Crockett v. City of Mexico, 77 S. 

W. 2d 464, 336 Mo. 145—Harlan v. 

Wabash Ry. Co., 73 S.W.2d 749. 
335 Mo. 414—^Mooney v. Monark 
Gasoline & Oil Co., 298 S.W. 69. 
317 Mo. 1255—Rainier v. Quincy. 
O. & K. C. R. Co., 271 S.W. 500— 
Hoover v. St. Louis Electric Ter¬ 
minal Ry. Co., 227 S.W. 77, revers¬ 
ing, App., 216 S.W. 984—Tharp v. 
Thompson, App., 139 S.W.2d 1116— 
Gust V. Montgomery Ward & Co., 
App., 136 S.W.2d 94—Olds v. St 
Louis Nat. Baseball Club, App., 
119 S.W.2d 1000—Taylor v. Termi¬ 
nal R. Ass^n of St. Louis, App., 112 
S.W-2d 944—^Phelps v. Montgomery 
Ward & Co., 107 S.W.2d 939, 231 
Mo.App. 595—Tourkakis v. Billman. 
App., 71 S.W.2d 1084—Waeckerley 
V. Colonial Baking Co., 67 S.W.2d 
779, 228 Ma.App. 1185—Kelts v. 

Spesia, App., 61 S.W.2d 402—Went- 
zel V. Lake Lotawana Development 
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•cause of an injury maliciously inflicted.^^ 

If plaintiff is to recover damages, the jury must 
ascertain the amount from the evidence submitted, 
and, where there is no evidence on which a determi¬ 


nation as to damages can legally rest, it is the duty 
of the court to take the case from the jury.°^ If 
nominal damages are shown, a peremptory instruc¬ 
tion for defendant is improper,^2 and, where there 


Co., 48 S.'VV.2d 185, 226 Mo.App. 
960 —Dick V. Puritan Pharmaceuti¬ 
cal Co., App., 46 S.W.2d 941—Boyd 

V. Andrae, App., 44 S.W.2d S91— 
Herod v. St. Louis-San Francisco 
R. Co.. App., 299 S.W. 74—Detche- 
mendy v. Weils, App., 253 S.Wh 
150- 

Mont.—Pfau v. Stokke, 103 P.2d 
673—Simpson v. Miller, 34 P.2d 
528, 533, 97 Mont. 328, citing Cor- 
piLS Juris. 

Xeb.—Sprague v. Allied Mills, 261 X. 

W. S92, 129 Xeb. 394—Mangiameli 

V. Ariano. 253 N.W. 871, 126 Xeb. 
629. 

X.J.—Paramount Pictures v. Rovner, 

1 A.2d 371, 121 X.J.Law 132. 

X.Y.—Duren v. City of Binghamton, 

15 X.Y.S.2d 518, 172 Misc. 580, af¬ 
firmed 18 N.Y.S.2d 518, 258 App. 
Div. 694—Gutlerner v. Peter, 172 
N.Y.S. 272. 

Ohio.—Astrup Co. v. Rehburg, 181 X. 
E. 551, 42 Ohio App. 126, error 
dismissed P.ehburg v. Astrup Co., 
185 X.E. SSI, 125 Ohio St. 633. 
Okl.—Terrell Co. v. Davis, ISS P. 676, 
77 Okl. 302. 

Or.—Fleming v. Ambulance Co., 64 
P.2d 519, 155 Or. 351, denying 

rehearing 62 P.2d 1331, 155 Or. 
351—Krause v. Bell Potato Chip 
Cq., 39 P.2d 363, 149 Or. 388— 
Medford Nat. Bank v. Blanchard, 
299 P. 301, 136 Or. 467—Ask v. 
Wood, 233 P. 253, 113 Or. 498. 
Pa.—Hager v. County of Fayette, 1 
Fay.L.J. 13. 

R. T.—Petroleum Heat & Power Co. v. 
United Electric Rys. Co., 150 A. 
259. 

S. C.—Crymes v. Gaul, 117 S.E. 403, 
124 S.C- 361. 

Tenn.—Stevens v. Moore, App., 139 S. 

W. 2d 710—Municipal Paving & 
Construction Co. v. Hunt, 123 S.W. 
2d 843, 22 Tenn.App. 380—City of 
Knoxville v. Camper, 108 S.W.2d 
787, 21 Tenn.App. 210—Murray v. 
Patterson, 72 S.W.2d 558, IS Tenn. 
App. 30—^National Funeral Home 
v. Dalehite, 15 Tenn.App. 482— 
Williamson v. Howell, 13 Tenn.-A.pp. 
506—Pantaze Co. Inc. v. Chism, 13 
Tenn.App. 227—Saucier v. Roberts, 

2 Tenn.App. 211. 

Tex.—International-Great Northern 
R. Co. v. Casey, Civ.App., 46 S.W. 
2d 669—Durham v. Wichita Falls 
& S. R. Co., Civ.App., 92 S.W-2d 
282, reversed on other grounds 
Wichita Falls & S. R. Co. v. Dur¬ 
ham, 120 S.W,2d 803, 132 Tex. 143, 
120 A.L.R. 1497—Wells v. Hender¬ 
son, Civ.App., 78 S.W. 2d 683, error 
refused—Gulf States Utilities Co. 

V. Moore, Civ.App., 73 S.W.2d 941, 


reversed on other grounds 106 S.W. 
2d 256, 129 Tex. 604—Bincoln v. 
Stone. Civ..A.pp., 42 S.W.2d 12S, re¬ 
versed on other grounds, Com.App., 
59 S.W.2d 100—Fort W^orth Gas 
Co. v. Bragg, Civ.App., 297 S.W. 
244, reversed on other grounds 
Montrief & Montrief v. Bragg, 
Com.App., 2 S.W.2d 276, rehearing 
denied Montrief & Montrief v. 
Fort W^orth Gas Co., 4 S.W.2d 964 
—Fort Worth Gas Co. v. Cooper, 
Civ.App., 241 SAV. 282. 

Vt.—Collins V. Fogg, 8 A.2d 684. 

W. Va.—Morris v. Baltimore & O. H- 
Co., 147 S.E. 759, 107 W.Va. ISl. 

Wis.—Wendt v. Fintch, 292 N.W. 890 
—Rissling v. Milwaukee Electric 
Ry. & Light Co., 234 X.W.' 879, 
203 Wis. 554—^Xew Richmond Roll¬ 
er Mills Co. V. Arnquist, 174 N.W. 
557. 170 Whs. 130. 

17 C-J- p 1058 note 60. 

Excessive or inadequate damages see 
infra §§ 196-201. 

New trial for excessive or inadequate 
damages see the C.J.S. title New 
Trial 76, 77, also 46 C.J. p 197 
note 22 et seq. 

Review of finding of amount of dam¬ 
ages see Appeal and Error, §§ 
1650-1652, 1659, 1668. 

Mixed question, of law and fact 
Or.—Smith v. Pallay, 279 P. 279, 
130 Or. 282. 

Damages for pain and suffering 
The amount of damages for pain 
and suffering is a question of fact 
for the jury or for the court sitting 
without a jury. 

U.S.—Conrad v. Gleeson, D.C.Pa., 22 
F.vSupp. 1022. 

Ariz.—Phillips v. Stillwell, 99 P.2d 
104. 

Idaho.—Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

Ky.—City of Covington v. Lovelace, 
49 S.W.2d 593, 243 Ky. 627. 

Mich-—^W^atrous v, Conor, 264 X.W. 

• 143, 266 Mich. 397—Sebring v. 

Mawby, 232 X.W. 194, 251 Mich. 
628. 

X. Y.—Frey v. Gerhard Lang Brew¬ 
ery, 10 N.Y.S.2d 874, 256 App.Div. 
1054. 

Tex.—Horton v. Benson, Civ.App., 
266 S.W. 213, affirmed, Com.App., 
277 S.W. 1050. 

Evidence held. sufScient to go to jury 
Ala.—Alabama Power Co. v. Chris¬ 
tian, 112 So. 763, 216 Ala. 160— 
Thompson v. Pollock Dry Goods 
Co., 92 So. 22, 18 Ala.App. 326, cer¬ 
tiorari denied Ex parte Pollock Dry 
Goods Co., 92 So. 921, 207 Ala. 713. 
Ark.—St. Louis Southwestern Ry. 
Co. V. Byars, 120 S.W.2d 713, 196 
Ark. 1179. 


Ky.—Black Mountain Corporation v. 
Parsons, 126 S.W.2d 874, 277 Ky. 
486. 

Mich.—Belleville v. Ingram, 202 N.W. 

945, 230 Mich. 462. 

X.J.—Anderson v. Electric Laundry 
Co., 146 A, 683. 7 N.J.Misc. 567. 
Evidence held iusufficieiit to go to 
juiy 

Mo.—La Mear v. Wells, App., 22 S. 

, Wh2d 876. 

49. D.C.—Herzog v. Kincade, 66 F- 
2d 210, 62 App.D.C. 230. 

50. X.C.—Mooney v. Mull, 5 S.E.2d 
122, 216 X.C. 410, 125 A.L.R. 893. 

Pavoring plaintiff 

In personal injury action, jury had 
right to accept evidence of plaintiff's 
injuries in light most favorable to 
plaintiff.—Fawkes v. National Refin¬ 
ing Co., Mo.App., 130 S.W.2d 684, cer¬ 
tiorari quashed State ex rel. Nation¬ 
al Refining Co. v. Shain, Sup., 139 S. 
W.2d 995. 

51. Ill.—Brown v. Higgins &. Dyer 
Const. Co., 259 HI.App. 34. 

Kan.—Haskell v. Stryker, 11 P.2d 
700, 135 Kan. 611. 

Ky.—Goodloe v. City of Richmond, 
113 S-W.2d 834, 272 Ky. 100—Jef¬ 
ferson County V. Pohlman, 49 S.W. 
2d 344, 243 Ky. 556—Yellow Pop¬ 
lar Lumber Co. v. Varney, 272 S.W. 
411, 209 Ky. 112. 

Ohio.—Schuster Electric Co. v. Ham¬ 
ilton County Stores, 22 X.E.2d 582, 
61 Ohio App. 331. 

Okl.—Midland Valley R. Co. v. Price, 
260 P. 26, 127 Okl. 106. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va, 62, 118 A.L.R. 
1120. 

Wash.—Oros v. Allen, 233 P. 314, 133 
Wash. 268—Inglis v. Morton, 169 
P. 962, 99 Wash. 570. 

Possibility of damage 

Evidence showing possibility of 
damage will not take question to 
jury.—Martel v. Hall Oil Co., 253 P. 
862, 36 Wyo. 166, 52 A.L.R. 91, re¬ 
hearing denied 255 P. 3, 36 Wyo. 166, 
52 A.L.R. 91. 

52. Ala.—Futvoye v. Chuites, 140 
So. 432, 224 Ala. 458—Thomas v. 
Carter, 117 So. 634, 218 Ala. 55. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields, 196 So. 503, overruling sug¬ 
gestion of error 195 So. 4S9. 

Mont.—Puutio V. Roman, 245 P. 523, 
76 Mont. 105. 

Tex.—^White v. Beaumont Implement 
Co., Civ.App., 21 S.W.2d 559. 
W.Va.—^Indian Refining Co. v. Chil¬ 
ton, 109 S.E. 487, 89 W.Va. 481. 
Wis.—^New Richmond Roller Mills 
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damages if any are to be awarded,^^ although 
where the amount of recovery, if any, is a mere 
matter of computation, they may be told to find in 
a specific sum, if they find for plaintiff.Likewise, 
where the competent evidence as to the amount of 
the loss is iincontradictcd, the jury may be told the 


amount which they may find, if they find for plain¬ 
tiff;^" but in cases other than those in which the 
amount of the award is a mere matter of calcula¬ 
tion or of reference to a fixed and determined sum 
it rests primarily within the sound discretion of the 
jury,*^^ especially where damages are awarded be- 


go, R. I. & P. Ry. Co., 65 P.2d 
469, 179 OkL 292. 

Or.—Kern v. Pullen, 6 P.2d 224. 13S 
Or. 222. R2 A.R.R. 434, 

Pa.—McCarthy v. City of Pittsburgh, 
193 A. 35S, 127 Pa.Super. 399. 
Tex.—Richmond v. Champagne’s 
Bakery. Civ.App.. 118 S.\V.2d 493. 
error refused—El Paso Electric 
Co, V- Beckman, Civ-App., 89 S.W’. 
2d 479, error dismissed—Weadock 
V, Denham. Civ.App., 299 S.W. 301 
—Galveston, H. & S. A. Ry. Co. v'. 
Butts, Civ.App., 209 S.W. 419, 
error refused. 

Utah.—Jackson v. Harries, 236 P. 
234, 65 Utah 282. 

Va.—Hamrick v. Fahrney, 161 S.E. 
43, 157 Va. 396. 

W.Va.—Buck V. Hathaway, 182 S. 

E. 673, 116 AV.Va. 585. 

17 C.J. p 1057 note 56. 

Uaty to reconcile photographs 
and moving pictures and oral evi¬ 
dence.—Harmon v. San Joaquin 
Light & Power Corporation, Cal.App., 
98 P.2d 1064. 

After reference to auditor 
Mass.—Savin v. Block, 9 N.E.2d 536, 
297 Mass. 487. 

45. Mo.—Corder v. O’Neill, 75 S.W. 
764, 176 Mo. 401. 

17 C.J. p loss note 57. 

46. Colo.—Baldwin v. Central Sav. 
Bank, 67 P. 179, 17 Colo.App. 7. 

Iowa.—Collins v. Gleason Coal Co.. 
118 N.W. 36, 140 Iowa 114, IS L. 
R.A.,N.S.. 736. 

Tex.—Edwards-Butcher Transp. Co. 
V. Trahan, Civ.App., 104 S.W.2d 
908, error dismissed. 

Amount of recovery for breach of 
contract as question of law or fact 
see Contracts § 631. 

Whefe penalty is fixed by statute 
for the doing of a certain act, no 
other damages may be assessed, and, 
the penalty being arbitrary, may be 
assessed by the court without tes¬ 
timony.—Morrill v. Title Guaranty & 
Surety Co., 163 P. 733, 94 Wash. 258, 
denying rehearing 162 P. 360, 94 
Wash. 258. 

47. Wash.—^Morrill v. Title Guar¬ 
anty & Surety Co., 163 P. 733, 94 
Wash. 258, denying rehearing 162 
P. 360, 94 W^ash. 2oS. 

17 C.J. p 1058 note 59. A 

Jncidental issues found Tby court 
Tex.—^Wichita Falls & Oklahoma Ry. 
Co. V. Pepper, Civ.App., 101 S.W. 
2d 365, affirmed 135 S.W.2d 79, 135 
Tex. 360. 

48. U.S.—^Palstalf Brewing Corpora¬ 


tion V. Iowa Fruit & Produce Co., 
C.C.A.Neb.. 112 F.2d 101—Churchill 
V. Baltimore & O. R. Co., D.C.Pa., 
30 F.Supp. 792. 

Ala.—Kraas v. American Bakeries 
Co., 164 So. 565, 231 Ala. 278— 
Hammond Motor Co. Acker, 122 
So. 173, 219 Ala. 291—Hill Grocery 
Co. V. Caldwell, 99 So. 354, 211 
Ala. 34. 

Ariz.—Calumet & Arizona Mining Co, 

V. Chambers, 176 P. 839, 20 Ariz. 
54. 

Ark.—[Missouri Pacific Transp. Co. v. 
Porter, 134 S.W.2d 513—Hot 
Springs St. Ry. Co. v. Hill, 128 S. 

W. 2d 369, 19S Ark. 319—Hutchins 
v. Ward, 120 S.W.2d 329, 196 Ark. 
893—^Arkansas Motor Coaches v. 
Vvhlliams, 116 S.W.2d 585, 196 Ark. 
48—Humphries v. Kendall, 111 S. 
W.2d 492, 195 Ark, 45—Dermott 
Grocery & Commission Co. of Eu- 
dora V. Meyer, 101 S.W.2d 443, 193 
xVrk. 591—Coca-Cola Bottling Co. 
of Arkansas v. Massey, 100 S.Wh 
2d 681, 193 Ark. 423—Coca-Cola 
Bottling Co. of Arkansas v. Cordell, 
76 S.W.2d 307, 189 Ark. 1132. 

Cal.—Loeb v. Kimmerle, 9 P.2d 199, 
215 Cal. 143—Brinck v. Bradbury, 
176 F. 690, 179 Cal. 376—Campbell 
V. Bradbury, 176 P. 685, 179 Cal. 
364—Rosenberg v. J, C. Penney Co., 
86 P.2d 696, SO Cal.App.2d 609— 
Sassano v. Roullard, 81 P.2d 213, 
27 Cal.App.2d 372—Rohner v. 
Cross, 9 P.2d 509, 121 Cal.App. 667. 
Colo.—^Ison V. Stewart, 94 P.2d 701— 
Knaus v. Yoder, 52 P.2d 1152, 98 
Colo. 1—Colorado Springs & I. Ry. 
Co. v. Kelley, 176 P. 307, 65 Colo. 
246. 

Conn.—^Johnson v. Fiske, $ A.2d 354, 
125 Conn. 445—Szivos v. Leonard, 
155 A. 637, 113 Conn. 522. 

Del.—Rudnick v. Jacobs, 183 A. 508, 
7 W.W.Harr. 348. 

Fla.—City of Pensacola, for Use of 
Chadbourne, v. Quina, 189 So. 688, 
138 Fla. 510. 

Ga.—Central of Georgia Ry. Co. v. J. 
S. Cowart & Son, 144 S.E. 213, 38 
Ga.App. 426. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ill.—Mueth V. Jaska, 23 N.B.2d 805, 
302 IlhApp. 289—Crane v. Railway 
Express Agency, 12 N.E.2d 672, 
293 Ill.App. 328, modified on other 
grounds 15 N.E.2d 866, 369 Ill. 
110—Glassman v. Keller, 9 N.E.2d 
589, 291 Ill.App. 262. See Tull v. 
Clarke, 209 Ill.App. 448—Cheatham 
V. East St. Louis Ry. Co., 206 Ill. 
App. 237—Sampson v. Harshman, 
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205 Ill.App. 37—Pirtle v. Gray, 202 
Ill.App. 601. 

Ind-—Indiana Union Traction Co. v. 
Bales, 121 N.E. 850, 69 Ind.App. 
391. 

Iowa.—Jakeway v. Allen, 290 N.W. 
507, 227 Iowa 1182—Watchel v. 

National Alfalfa Journal Co., 176 
N.W. SOI, 190 Iowa 1293. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 S.W.2d 796, 264 Ky. 812—Reddy 
Cab Co. V. Harris, 90 S.W.2d 1004, 
262 Ky, 661—Chesapeake & O. Ry. 
Co. V. Hay, 88 S.W.2d 318, 261 Ky. 
566—Beaver Dam Coal Co. v. Dan¬ 
iel, 13 S.W.2d 254, 227 Ky. 423— 
Louisville & N. R. Co. v. Jones, 1 
S-W^2d 972, 222 Ky. 531—Louis¬ 
ville & N. R. Co. V. Mink, 201 S. 
W. 16, 179 Ky. 625. 

Me.—Buzzell v. Cousens, 155 A. 736, 
130 Me. 320—Dali v. Bangor Ry. 
Electric Co., 137 A. 773, 126 Me. 
261—Shepherd v. S. L. Crosby Co., 
104 A. 628, 117 Me. 569. 

Mass.—D. Watts Co. v. American 
Bond & Mortgage Co., 166 N.E. 713, 
267 Mass. 541, 84 A.L.R. 12. 
Mich.—Herbert v. Durgis, 267 N.W. 
809, 276 Mich. 158—Stephens v. 
Hamtramck Bottling Works, 194 

N. W. 4S3, 224 Mich. 156. 

Minn.—Planson v. Minneapolis St. 
Ry. Co., 195 N.W. 777. 157 Minn. 
133. 

Miss.—Flynn v. Kum, 184 So. 160, 
183 Miss. 413—Illinois Cent. R. Co. 

V. Coin, 110 So. 782, 145 Miss. 
399. 

Mo.—Bass V. Durand, 136 S.W.2d 988 
—State ex rel. and to Use of Done- 
Ion V. Deuser, 134 S.W.2d 132— 
Crockett v. City of Mexico, 77 S. 

W. 2d 464, 336 Mo. 145—Harlan v. 
Wabash Ry. Co., 73 S.W.2d 749, 
335 Mo. 414—^Mooney v. Monark 
Gasoline & Oil Co., 298 S.W. 69, 
317 Mo. 1255—^Rainier v. Quincy, 

O. K. C. R. Co., 271 S.W. 500— 

Hoover v. St. Louis Electric Ter¬ 
minal Ry. Co., 227 S.W. 77, revers¬ 
ing, App., 216 S.W. 984—Tharp v. 
Thompson, App., 139 S.W.2d 1116— 
Gust V. Montgomery Ward & Co., 
App., 136 S.W.2d 94—Olds v. St, 
Louis Nat. Baseball Club, App., 
119 S.W.2d 1000—Taylor v. Termi¬ 
nal R. Ass’n of St. Louis, App., 112 
S.W.2d 944—^Phelps v. Montgomery 
Ward & Co., 107 S.W.2d 939, 231 
Mo.App. 595—Tourkakis v. Billman, 
App., 71 S.W.2d 1084—^Waeckerley 
V. Colonial Baking Co., 67 S.W.2d 
779, 228 Mo.App. 1185—Pelts v. 

Spesia, App., 61 S.W.2d 402—Went- 
zel V. Lake Lotawana Development 
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cause of an injury maliciously inflicted.nation as to dama.^es can legally rest, it is the duty 
If plaintiff is to recover damages, the jury must ^ the court to take the case from the jury.®^ If 
ascertain the amount from the evidence submitted,nominal damages are shown, a peremptory instruc- 
and, where there is no evidence on which a determi- tion for defendant is improper,'*^- and, where there 


Co., 48 S.W.2d 185, 226 Mo.App. 
960—Dick Puritan Pharmaceuti¬ 
cal Co., App., 46 S.W.2d 941—Boyd 

V. Andrae, App., 44 S.W.2d S91— 
Herod v. St. Louis-San Francisco 
R. Co., App., 299 S.W. 74—Detche- 
mendy v. Wells, App., 253 S.W. 
150. 

Mont.—^Pfau v. Stokke, 103 P.2d 
673—Simpson v. Miller, 34 P.2d 
528, 533, 97 Mont. 328, citing Cor¬ 
pus Juris. 

Neb.—Sprague v. Allied Mills, 261 N. 

W. S92, 129 Neb. 394—Mangiameli 

V. Ariano, 253 N.W. 871, 126 Neb. 
629. 

N.J.—Paramount Pictures v. Rovner, 

1 A.2d 371, 121 N.J.Law 132. 

N.Y.—Duren v. City of Binghamton, 

15 N.Y.S.2d 518, 172 Misc. 5S0, af¬ 
firmed IS N.Y.S.2d 518, 258 App. 
Div. 694—Gutlerner v. Peter, 172 
N.Y.S. 272. 

Ohio.—Astrup Co. v. Rehburg, 181 N. 
E. 551, 42 Ohio App. 126, error 
dismissed Rehburg v. Astrup Co., 
185 N.E. 8S1, 125 Ohio St. 633. 
Okl.—Terrell Co. v. Davis, 188 P. 676, 
77 Okl. 302. 

Or.—Fleming v. Ambulance Co., 64 
P.2d 519, 155 Or. 351, denying 

rehearing 62 P.2d 1331, 155 Or. 
351—Krause v. Bell Potato Chip 
Ca, 39 P.2d 363, 149 Or. 388— 
Medford Nat. Bank v. Blanchard, 
299 P. 301, 136 Or. 467—Ask v. 
Wood, 233 P. 253, 113 Or. 498. 
Pa.—Hager v. County of Fayette, 1 
Fay.L.J. 13. 

R. I.—Petroleum Heat & Power Co. v. 
United Electric Rys. Co., 150 A. 
259. 

S. C.—Crymes v. Gaul, 117 S.E. 403, 
124 S.C. 361. 

Tenn.—Stevens v. Moore, App., 139 S. 

W. 2d 710—Municipal Paving & 
Construction Co. v. Hunt, 123 S.W. 
2d 843, 22 Tenn.App. 380—City of 
Knoxville v. Camper, 108 S.W.2d 
787, 21 Tenn.App. 210—Murray v. 
Patterson, 72 S.W-2d 558, IS Tenn. 
App. 30—National Funeral Home 
V. Dalehite, 15 Tenn.App. 482— 
Williamson v. Howell, 13 Tenn.App. 
606—Pantaze Co. Inc. v. Chism, 13 
Tenn!.App. 227—Saucier v. Roberts, 

2 Tenn.App. 211. 

Tex,—International-Great Northern 
R. Co. V. Casey, Civ.App., 46 S.W. 
2d 669—Durham v. Wichita Palls 
& S. R. Co., Civ-App., 92 S.W.2d 
282, reversed on other grounds 
Wichita Falls & S. R. Co. v. Dur¬ 
ham, 120 S.W.2d 803, 132 Tex. 143, 
120 A.L.R. 1497—Wells v. Hender¬ 
son, Civ.App., 78 S.W.2d 683, error 
refused—Gulf States Utilities Co. 
V. Moore, Civ.App., 73 S.W.2d 941, 


reversed on other grounds 106 S.W, 
2a 256, 129 Tex. 60 i—Lmcoln v. | 
Stone, Civ.App., 42 S.W.2d 12S, re- | 
versed on other grounds, Com.App., j 
59 S.W.2d 100—Fort W'orth Gas 1 
Co, V. Bragg, Civ.App., 297 S.W. j 
244, reversed on other grounds | 
Montrief & Montrief v. Bragg, 
Com.App., 2 S.W,2d 276, rehearing 
denied Montrief & Montrief v. ■ 
Fort Worth Gas Co., 4 SW.2d 964 
—Fort Worth Gas Co. v. Cooper, 
Civ.App., 241 S.W'. 282. 

Vt.—Collins V. Fogg, 8 A.2d 684. 
W.Va.—Morris v. Baltimore & O. R. 

Co., 147 S.E. 759, 107 W.Va. ISl. 
Wis.™Wendt v. Fintch, 292 N.W. 890 
—Rissling v. Milwaukee Electric 
Ry. & Light Co., 234 N.W. 879, 
203 Wls. 554—New Richmond Roll¬ 
er Mills Co. V. Arnquist, 174 N.W. 
557, 170 Wis. 130. 

17 C.J. p 1058 note 60. 

Excessive or inadequate damages see 
infra §§ 196-201. 

New trial for excessive or inadequate 
damages see the C.J.S. title New 
Trial §§ 76, 77, also 46 C.J. p 197 
note 22 et seq. 

Review of finding of amount of dam¬ 
ages see Appeal and Error, |§ 
1650-1652, 1659, 1668. 

Mixed question of law and fact 
Or.—Smith v. Pallay, 279 P. 279, 
130 Or. 282. 

Damages for pain and snfiexing 
The amount of damages for pain 
and suffering is a question of fact 
for the jury or for the court sitting 
without a jury, 

U.S.—Conrad v, Gleeson, D.C.Pa., 22 
F.Supp. 1022. 

Ariz,—Phillips v. Stillwell, 99 P.2d 
104. 

Idaho.—Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

Ky.—City of Covington v. Lovelace, 
49 S.W.2d 593, 243 Ky. 627. 

Mich.—^Watrous v. Conor, 264 N.W. 

■ 143, 266 Mich. 397—Sebring v. 

Mawby, 232 N.W. 194, 251 Mich. 
628. 

N.Y.—Frey v. Gerhard Lang Brew¬ 
ery, 10 N.Y.S.2d 874, 256 App.Div. 
1054. 

Tex.—^Horton v. Benson, Civ.App., 
266 S.W. 213. affirmed, Com.App., 
277 S.W. 1050. , 

Evidence held suflcient to go to jury 
Ala.—Alabama Power Co. v. Chris¬ 
tian, 112 So. 763, 216 Ala. 160— 
Thompson v. Pollock Dry Goods 
Co., 92 So. 22, 18 Ala.App. 326, cer¬ 
tiorari denied Ex parte Pollock Dry 
Goods Co., 92 So. 921, 207 Ala. 713. 
Ark.—St. Louis Southwestern Ry. 
Co. V. Byars, 120 S.W.2d 713, 196 
Ark. 1179. 


Ky.— Black Mountain Corporation v. 
Parsons, 126 SAY.M 874, 277 Ky. 
186 . 

Mich.—Belleville v. Ingram, 202 N.W. 

945, 230 Mkh. 462. 

N.J. —Anderson v. Electric Laundry 
Co., 146 A. 680, 7 N.J.Misc. 567. 
Evidence held insufficient to go to 
jury 

Mo.—La Mear v. W'ells, App., 22 S. 
W.2d 876. 

49. D.C.— Herzog- v. Kincade, 66 P. 
2d 210, 62 App.D.C. 230. 

53. N.C.—Mooney v. Mull, 5 S.E.2d 
122. 216 N.C. 410, 125 A.L.R. 893. 
Pavoring plainti® 

In personal injury action, jury had 
right to accept evidence of plaintiffs 
injuries in light most favorable to 
plaintiff.—Fawkes v. National Refin¬ 
ing Co., Mo.App., 130 S.W''.2a 6S4, cer¬ 
tiorari quashed State ex rel. Nation¬ 
al Refining Co. v, Shain, Sup., 139 S. 
W.2d 995. 

51. Ill.—Brown v. Higgins & Dyer 
Const. Co., 259 Ill.App. 34. 

Kan.—Haskell v. Stryker, 11 P.2d 
700, 135 Kan. 611. 

Ky.—Goodloe v. City of Richmond, 
1X3 S.W.2d 834, 272 Ky. 100—Jef¬ 
ferson County V. Pohiman, 49 S.W, 
2d 344, 243 Ky. 556—Yellow Pop¬ 
lar Lumber Co. v. Varney, 272 S.W. 
411, 209 Ky. 112. 

Ohio.—Schuster Electric Co. v. Ham¬ 
ilton County Stores, 22 N.E.2d 5S2, 
61 Ohio App. 331. 

Okl.—Midland Valley R. Co. v. Price. 

260 P. 26. 127 Okl. 106. 

Va.—Spence v. American Oil Co., 197 
S.E. 468, 171 Va. 62, 118 A.L.E. 
1120 . 

Wash.—Oros v. Allen, 233 P, 314, 133 
Wash. 268—Inglis v. Morton, 169 
P. 962, 99 Wash. 570. 

Possibility of damage 

Evidence showing possibility of 
damage will not take question to 
jury.—Martel v. Hall Oil Co., 253 P. 
862, 36 Wyo. 166, 52 A.L.R. 91, re¬ 
hearing denied 255 F. 3, 36 Wyo. 166, 
52 A.L.R. 91. 

52. Ala.—Futvoye v. Chuites, 140 
So. 432, 224 Ala. 458—Thomas v. 
Carter, 117 So. 634, 21S Ala. 55. 

Miss.—Yazoo & M. V. R. Co. v. 
Fields, 196 So. 503, overruling sug¬ 
gestion of error 195 So. 489. 

Mont.—Puutio v. Roman, 245 P. 523, 
76 Mont. 105. 

Tex.—^White v. Beaumont Implement 
Co., Civ.App., 21 S.W.2d 559. 
W.Va.—Indian Refining Co. v. 

ton, 109 S.E. 487, 89 W.Va. 48L 
I Wis.—^New Richmond Roller Milba 
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are certain elements of damages on which plaintiff The question of whether plaintiff has in fact sus- 
is entitled to go to the jury, a percmptf>ry instruc- tained an injury is, on conflicting evidence, one for 
tion mav not be given because other elements of : the jury;^*^ as is also the question of the perma- 


damages are not recoverable/^^ 

Co, V. Aniquist, 174 X.W. 55 7, 170 
Wis. 13(1. 

42 C.J, p 12f*0 note 65 [a]. 

Nominal damages see supra §§ S-16. 
railure to req.uest iastructioas as to 
nominal damag'es 

Defendant is not entitled to di¬ 
rected verdict for plaintiff’s failure 
to prove actual damages, where 
plaintiff proved legal injury so as to 
be entitled to at least nominal dam¬ 
ages and defendant did not request 
instructions as to nominal damages. 
—Bayerl v. Smyth, 1S9 A. 93, 117 N. 
J.Law 412. 

railure to object to testimony relat¬ 
ing to damages 

In the absence of motion respect¬ 
ing testimony relating to damages 
or objection to its introduction, 
where such testimony is sufficiently 
connected wnth the accident, the dis¬ 
missal of the complaint at the close 
of plaintiff’s case for failure of com¬ 
petent or sufficient proof of damages 
cannot be sustained.—Gelb v. Third 
Ave. Ry. Co., 204 N.Y.S. 251, 123 
Misc. 136. 

53. Tex.—Osage Oil & Refining Co. 
V. Lee Farm Oil Co.. Civ.App., 230 
S.W. 51S, error refused. 

54. U.S.—Welsh V. Erie R. Co., C.C. 
A.Ohio, 39 P.2d 869. 

Ariz.—Calumet Arizona Mining Co. 

V. Chambers, 176 P. 839, 20 Ariz. 
54. 

Ill.—Schultz V. Live Stock Nat, Bank 
of Chicago, 7 N.E.2d 636, 289 III. 
App. 626, certiorari denied 58 S. 
Ct. 481, 302 U.S. 766, 82 L.Ed. 595, 
rehearing denied 58 S.Ct. 609, 303 
U.S. 666, 82 L.Ed. 1123, and 58 
S.Ct. 1052, 304 U.S. 590, 82 L.Ed. 
1549, and 59 S.Ct. 98, 305 U.S. 566, 
83 L.Ed. 356. 

Ky.—Guyan Chevrolet Co. v. Dillow, 
95 S.W.2d 796, 264 Ky. 812. 

Mo.—^Wentzel v. Lake Lotawana De¬ 
velopment Co., 48 S.W.2d 185, 226 
Mo.App. 960. 

N.J.—Lurge v. Godfrey, 159 A. 395, 
10 N.J.Misc. 427. 

N.Y.—Massar v. Bell, 16 N.Y.S.2d 
727, 258 App.Div. 924, reargument 
denied 17 N.Y.S.2d 1000, 258 App. 
Div. 966—^Wasserman v. Congdon, 
12 N.Y.S.2d 132, 257 App.Div. 888. 
Ohio.—Witham v. Kroger Grocery & 
Baking Co., 1 N.E.2d 949, 51 Ohio 
App. 499. 

S.D.—Pemberton v. Fritts, 228 N.W. 
409, 56 S.D. 374. 

Tex.—Durham v. Wichita Palls S. 

R. Co., Civ.App,, 92 S.W.2d 282, 
reversed on other grounds Wichita 
Falls & S. R. Co. V. Durham, 120 

S. W.2d 803, 132 Tex. 143, 120 A.L. 
R. 1497—Zaunbrecher v. Trim, Civ. 


j iiency of the iiij 

App., 31 S.W.2d S39—Galveston. H. 
& S. A. Ry. Co. V. ^Wiite, Civ.App., 
216 S.W. 265. 

17 C.J. p 1059 note 62. 

Evidence held sufficient to go to jury 

U.S.—Alaska Juneau Gold Mining Co. 

V. Larson, C.C. A. Alaska, 279 F. 
420. 

Ariz.—Salt River Talley Water Us- 
5 ers’ Ass'n v. Berry, 250 P. 356, 31 
I Ariz. 39. 

I Ark.—Railway Express Agency v. 

S Gee, 125 S.W.2d S02, 197 Ark. 925. 
j Iowa.—Stiison v. Ellis, 225 N.W. 346, 
j 20S Iowa 1157—^Ashcraft v. Kriv, 
j 223 N.W. 365, 207 Iowa 574. 

' Ky.—Marsee v. Bates, 29 S.W.2d 632, 

J 235 Ky. 60. 

j Mo.—Benfield v. Thompson, App., 139 
j S.W.2d 1009—Haberman v. Kuhs, 

5 App., 270 S.W. 399. 

1 N.J.—Mullen v. Board of Chosen 
i Freeholders of Essex County, 153 
I A. 520, 107 N.J.Law 301. 

: 17 C.J. p 754 note 60 [c]. 

Evidence held insufficient to go to 
i jhry 

I Ky.—Graefenhan v. Rakestraw, ISO 
j S.W.2d 66, 279 Ky. 228. 

I 55. Ala.—Capital Motor Lines v. Gil- 
j lette. 177 So. 881, 235 Ala. 157— 

I Gray v. Cooper, 114 So. 139, 216 
Ala. 684—Birmingham Electric Co. 
v. Cleveland, 113 So. 403, 216 Ala. 
455—Sloss-Sheffleld Steel & Iron 
Co. V. Bearden, 80 So. 42, 202 Ala. 
220—^Alabama Great Southern R. 
Co. V. Taylor, 71 So. 676, 196 Ala. 
37. 

Ariz.—City of Phoenix v. Parker, 67 
P.2d 226, 49 Ariz. 382. 

Cal.—Riggs V. Gasser Motors, 72 P. 

2d 172, 22 Cal.App.2d 636. 

Iowa.—Dickeson v. Lzicar, 225 N.W. 
406, 208 Iowa 275—Noyes v. Des 
Moines Club, 170 N.W. 461, 186 
Iowa 378, 3 A.L.R. 605—Rice v. 
Council Bluffs, 100 N.W. 506, 124 
Iowa 639. 

Ky.—Chesapeake & O. Ry. Co. v. 
Hay, 88 S.W.2d 318, 261 Ky. 566 
—Hoagland v. Dolan, 81 S.W.2d 
869, 259 Ky, 1—Gayheart v. Smith, 
42 S.W.2d 877, 240 Ky. 596—Ches¬ 
apeake & O. Ry. Co. V. McCullough, 
33 S.W.2d 655, 236 Ky, 647—Cincin¬ 
nati, N. O. & T. P. Ry. Co. v. Ross, 
279 S.W. 1075, 212 Ky. 619. 

Me.—Colby v. Wiscasset, 61 Me. 304. 
Md.—Isaac Benesch & Sons v. Perk¬ 
ier, 139 A. 557, 153 Md. 680. 

Mich.—Main v. Grand Rapids, G. H. 
& M. Ry. Co., 174 N.W. 157, 207 
Mich. 473. 

Miss.—Pickwick Greyhound Lines v. 

Silver, 125 So. 340, 155 Miss. 765. 
Mo.—Baker v. Chicago, B. & Q. R. 
Co., 39 S.W.2d 535, 327 Mo. 986 
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iry and future pain and suffering.^''^ 

—Gannaway v. Pitcairn, App., 109 
S.W.2d 78. 

N D.—Larson v. Russell, 176 N.W. 
998, 45 N.D. 33. 

Ohio.—Columbus Ry. Power & Light 
Co. V. Pickles, 162 N.B. 614, 28 
Ohio App. 183. 

Pa.—Snyder v. Philadelphia & R. 

Ry. Co., 130 A. 398, 284 Pa. 59. 
Tenn.—Gulf Refining Co. v. Frazier, 
83 S.W.2d 285, 19 Tenn.App. 76. 

17 C.J. p 1059 note 63. 

Prospective and anticipated conse¬ 
quences see supra §§ 29-31. 
Instructions as to future conse¬ 
quences see infra § 185. 

Evidence held sufficient to go to jury" 
U.S.—United Verde Extension Min¬ 
ing Co. V. Littlejohn, C.C.A.Ariz., 
279 F. 223. 

Ark.—Duckworth v. Stephens, 30 S. 

W.2d 840, 182 Ark. 161—Jonesboro 
Lake City & E. R. Co. v. Wright, 
281 S.W. 374, 170 Ark. 815—Mis¬ 
souri Pac. R. Co. V. Hall, 255 
W. 707, 161 Ark. 122. 

Conn.—Donoghue v. Smith, 157 A^ 
415, 114 Conn. 64. 

Del.—Prettyman v. Topkis, 3 A.2d 
708. 

D.C.—Alamo v. Del Rosario, 98 F.2d 
328, 69 App.D.C. 47. 

Ga.—Payne v. Lyon, 111 S.E. 226, 
28 Ga.App. 246, reversed on other 
grounds 114 S.E. 892, 154 Ga. <^01, 
conformed to 115 S.E. 138, 29 Ga. 
App. 327. 

Idaho.—Jones v. Mikesh, 95 P.2d 575, 
60 Idaho 680. 

Ill.—Smith V. Tappen, 208 Ill.App. 
433. 

Ind.—American Steel Foundries v. 
Sech, 122 N.E. 347, 69 Ind. App. 

538. 

Iowa.—Rogers v. Jefferson, 285 N.W. 
701—Stiison V. Ellis, 225 N.W, 346, 
208 Iowa 1157—Morris v. La Bahn, 
189 N.W. 797, 194 Iowa 377. 

Ky.—Herndon v. Waldon, 47 S.W.2d 
1047, 243 Ky. 312—Billroy’s Come¬ 
dians V. Sweeny, 37 S.W.2d 43, 238 
Ky. 277—South Covington & C. St. 
Ry. V. Vanice, 278 S.W. 116, 211 
Ky. 774—United Casket Co. v. 
Reeves, 267 S.W. 1108, 206 Ky. 581 
—Louisville Ry. Co. v. Koob, 227 
S.W. 291, 190 Ky. 283. 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440—Von Schle- 
gell, Inc., V. Ford, 175 A. 589, 167 
Md. 584—Cluster v. Upton, 168 A. 
882, 165 Md. 566—Montgomery Bus 
. Lines v. Diehl,' 148 A. 453, 158 Md. 
233—Greer Transp. Co. v. Knight, 
146 A. $51, 157 Md. 528—Washing¬ 
ton, B. & A. Electric R. Co. v. 
Cross, 121 A. 374, 142 Md. 500— 
United "Laundries Co. v. Bradford, 
105 A. 303, 133 Md. 363. 
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Iklich.—Motts V. Michigan Cab Co„ 
264 X-IV. 855, 274 Mich. 427—Parr 
V. City of Detroit, 262 X.IV. 442, 
272 Mich. 659—Milks v. Tritten, 
241 N.W. 892, 258 Mich. 236— 

Brandt v. C. F. Smith & Co., 21S 
X.W. 803, 242 Mich. 217—Ott v. 
Wilson, 185 N.W. 860, 216 Mich. 
499—Fmkelstein v. Michigan Ry. 
Co.. 163 X.W. 973, 197 Mich. 157. 
Minn.—Gum v. Mastrud, 288 N.W. 
716, 206 Minn. 382—McClain v. City 
of Duluth, 203 M.W. 776, 163 Minn. 
198. 

Miss.—Randall v. Skinner, 192 So. 
341. 

Mo.—State ex rel. Stein v. Becker, 67 
S.W.2d 755, 334 Mo. 749, quashing 
certiorari Perry v. Stem, App., 
62 S.W.2d 296—Rainier v, Quincy, 

O. & K. C. R. Co., 271 S.W. 500— 
Maloney v. United Rys. Co. of St. 
Louis, 237 S.W. 509—Taylor v. 
Terminal R. Ass’n of St. Louis, 
App.. 112 S.W.2d 944—Silsby v. 
Hinchey, App., 107 S.W.2d 812— 
Molkeabur v. St. Louis Public 
Service Co., 103 S.W.2d 560, 232 
Mo. App. 256—Watkins v. Spears 
Ship By Truck, App., 72 S.W.2d 818 
—Mueller v. St. Louis Public Serv¬ 
ice Co., App., 44 S.W.2d 875— 
Bowles V. Eisenmayer, App., 22 
S.W,2d 884—Holloway v. Barnes 
Grocer Co., 15 S.W.2d 917, 223 Mo. 
App. 1026—Wulze v. Aquardo, App., 
6 S.W.2d 1017—Myers v. Nissen- 
baum, App., 6 S.W.2d 993—Schroe- 
der V. Wells, App., 277 S.W, 578 
—Deming v. Wells, App., 273 S.W. 
128—Farthmann v. McMahon, App., 
258 S.W. 61-~Nolan v. Kansas City 
Rys. Co., App., 247 S.W. 429— 
Schmitter v. United Rys. Co. of St. 
Louis, App., 245 S.W. 629—Clymer 

V. Kansas City Rys. Co., App., 214 
S.W. 423. 

Neb.—Mischo v. Von Dohren, 252 N. 

W. 830, 126 Neb. 164—Garrison v. 
Everett, 199 N.W. 30, 112 Neb. 230. 

N.D.—Newton v. Gretter, 236 N.W. 
254, 60 N.D. 635—Olson v. Wetz- 
stein, 225 N.W. 459, 58 N.D. 263. 
Okl.—Yellow Cab Operating Co. v. 
Cord, 101 P.2d 631—St. Louis-San 
Francisco Ry. Co. v. Simmons, 245 

P. 894, 119 Okl. 1—Hines v. Dean, 
220 P. 860, 96 Okl. 107. 

Or.—Hesse v. Mittleman, 27 P.2d 
1022, 145 Or. 421—Odrlm v. Dugan, 
1 P.2d 599, 137 Or. 140—Moen v. 
Aitken, 271 P. 730, 127 Or. 246— 
Barron v. Duke, 250 P. 628, 120 
Or. 181—Perry v. Pickwick Stages 
of Oregon, 243 P. 787, 117 Or. 598. 
Tex.—Austin St. Ry. Co. v. Oldham, 
Civ. App., 109 S.W.2d 235, error 
refused—Quanah, A. & P. Ry. Co. 
V. Eblen, Civ.App., 87 S.W.2d 540, 
error refused—Gulf, C. & S. F. Ry* 
Co. V. Conley, Civ.App., 236 S.W. 
521, reversed on other grounds, 
Com.App., 252 S.W. 737, and af¬ 
firmed 260 S.W. 561, 113 Tex. 472, 
32 A.L.R. 1183. 


Vt.—Moore v. Grard Trunk Ry. Co 
lOS A. .334, 93 Vt. 3^3 

W.Va.—Buck V. Hathaway, 

673, 116 W.Va. 555. 

17 C.J. p 766 notes 23 [h], li [i.j. V 
1059 note 63 [a]. 

Evidence held insufflcient to go to 
jury 

Iowa.—Shuck v. Keefe, 218 N.W. ::i, 
205 Iowa 365—Young v. Mand..*^ 
1S4 N.W. 302, 191 Iowa 1328 . 

Ky.—Consolidated Coach Corporation 
V. Eckler, 58 S.W.2d 5S2. 24S Ky. 
309. 

Wash.—Stoddard v. Smathers, 20$ P. 
933, 120 Wash. 53. 


I tjkl, 231— Forrest E. Gilmore Co, v, 
I Hurry, 21 P.2d 653, 165 Okl. 29— 
I .Jnnf'S V. Seehtf-m, 268 F. 2?'!, 131 OkL 

I 155. 

j Absence of specific testimony as to 
j permanency 

j Ev m though no witness said that 
I injuries would peniian-^nt in pre- 

• C3s»dy those terms, yet. If the facts 
j were such that reasonable men could 

* reasonably say that the injuries, or 
I any of them, were likely to he per- 
I manenl, the court properly submitted 
! to the-* jury the question of perma- 
] nency,—Chapman v. Kansa.s City 
i Rys. Co., ilo.App., 217 S.IV. 623. 


Requirement of reasonable certainty 
or probability 

(1) According to some authorities 
to warrant submitting permanent in¬ 
juries as element of damage, there 
must be such degree of probability 
of permanency as amounts to reason¬ 
able certainty.—Silsby v. Hinchey, 
Mo.App., 107 S.W.2d 812—Mueller v. 
St. Louis Public Service Co., Mo. 
App., 44 S.W.2d 875. 

(2) Where the injury w'as not such 
that laymen could with reasonable 
certainty know whether or not there 
would be future pain and suffering 
and where there was no expert tes¬ 
timony, the submission of the ques¬ 
tion of damages for future pain and 
suffering was held error.—Hines v. 
Dean, 220 P. 860, 96 Okl. 107. 

(3) According to other authorities 
if from the testimony it can be said 
that there is a reasonable probability 
of an injury being permanent, then 
the question may properly be sub¬ 
mitted to the jury.—Odrlin v. Dugan, 
1 P.2d 599, 137 Or. 140—Lott v. De 
Luxe Cab Co., 299 P. 303, 136 Or. 
349—Curtis v. Keller, 298 P. 196, 
136 Or. 67—Madden v. Columbia & 

R. R. R., 200 P. 1038, lOl Or. 562. 
Certainty as to permanent injuries 

in tort actions see supra § 31. 
Accepting evidence most favorable 
to plaintiff 

In determining nature and extent 
of employee’s injuries, jury might 
accept, as true, evidence most fa¬ 
vorable to her contention that they 
were serious and permanent.—Busby 
V. Southwestern Bell Telephone Co., 
Mo.. 287 S.W. 434. 

Expert testimony as essential for 
submission 

Generally, question of whether per¬ 
sonal injury is temporary or per¬ 
manent IS one of science to be deter¬ 
mined by testimony of skilled and 
professional persons, and court is 
not warranted in submitting ques¬ 
tion of permanency of injury to jury 
as an element of damage, in absence 
of any affirmative expert testimony 
reasonably tending to show that in¬ 
jury will be permanent,—Pine v. 
Rogers, 77 P.2d 542, 182 Okl. 276, 
115 A.L.R. 1146—Empire Oil & Re¬ 
fining Co. V. Fields, 73 P.2d 1-64, 181 


^ Slight or some evidence as sufilicieiit 
for submiEsion 

il) Slight evidence as to perina- 
nency of injury made question there¬ 
of under scintilla rule one for jury. 
—Richards v. Cleveland Jewish Or¬ 
phan Home, 154 N.E, 61, 22 Ohio 
App. 475. 

<2) Question of permanent injury 
was properly submitted to jury 
■where there was some evidence of 
permanent injury.—Lott v. De Luxe 
Cab Co., 299 P, 303, 136 Or. 34 9. 
Pailure to submit to surgical op¬ 
eration 

Where plaintiff suffered a hernia 
as the result of a fall from defend¬ 
ant’s street car, the fact that she 
had not submitted to a surgical op¬ 
eration for the cure thereof did not 
entitle defendant to a charge that 
the injury w’as not permanent.—Guild 
V. Portland R., Light & Fow’er Co., 
131 P. 310, 64 Or. 570. 

Injury to nervous system 

In personal injury action, testi¬ 
mony of a physician, who had thor¬ 
oughly examined plaintiff, that “in 
all probability there is permanent 
damage to his nervous system,” was 
held sufficiently positive to warrant 
submission of issue of permanent in¬ 
jury to nervous system.—Clooney v» 
Wells, Mo., 252 S.W. 72. 

Speculation by jury 

The jury were to judge as to pain 
and suffering of accident victim, but 
jury could not speculate that such 
pain would continue beyond period 
that victim’s medical testimony gave 
as the maximum time in 'which cure 
could be effected.—Sylvain v. Peter¬ 
man, 197 A. 325, 89 N.H. 249. 

Injury to property 

(1) Issue of permanent damages 
may be submitted only with plain¬ 
tiff’s consent, in action between pri¬ 
vate property owmers for interfer¬ 
ence with property.—^Wipchester v. 
Byers, 145 S.E. 774, 196 N.C. 3S3. 

(2) Evidence in action for dam¬ 
ages to farm through overflow of 
salt water was held to justify sub¬ 
mission on theory of “permanent” 
injury.—Texas Pacific Coal & Oil 
Co. V. Taylor, Tex. Civ .App., 47 S.W. 
2d 1110. 
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Natural and proximate cause. Whether the dam¬ 
ages sustained are the natural and proximate con¬ 
sequences of defendant’s wrongful act, see supra §§ 


18-22, is ordinarily a question of fact for the jury 
or for the court sitting without a jury,®® although 
under the circumstances of the particular case it 


(3) Where evidence is conflicting- 
as to whether injury to land is tem¬ 
porary or permanent auestion should 
be submitted to jury.—Goiden v. 
Lrouisyille & N. R. Co., 14 S.W.2d 
379, 228 Ky. 134. 

56. Ark.—C. 3^1. Ferj^uson & Son v. 
White, 121 S.W.2d SS4, 197 Ark. 
183—Wohlfeld v. Henley, 93 S.VA 
2d 124 7, 192 Ark. 65r>—Dickinson 

V. Brummett, 201 S.W. 812, 133 
Ark. 30. 

Cal.—Shaw v. Owl Drug: Co., 40 P.2d 
5S8, 4 Cal.App.2d 191—Burbank v. 
McIntyre, 27 P.2d 400, 135 Cal. 
App. 482. 

Conn.—Quackenbush v. Vallario, 159 
A. 893, 114 Conn. 652. 

Ill.—See Devlin v. Chicago City Ry. 

Co., 210 IlLApp. 7. 

Iowa.—Di eke son v. Dzicar, 225 N.W. 

406, 208 Iowa 275. 

ICy.—Guyan Chevrolet Co. v. DlHow, 
95 S.W.2d 796, 264 Ky. 812—Elk- 
horn Coal Corporation v. Kerr, 263 
S.W. 342, 203 Ky. 804—Louisville 
Bridge Co. v. Iring-, 203 S.W. 531, 
180 Ky. 729. 

Me.—Tomlinson v. Clement Bros., 154 
A. 355, 130 Me. 189. 

Mich.—Bittker v. Groves, 288 N'.W. 
327, 291 Mich. 40—Fontana v. Ford 
Motor Co., 270 N.W. 266, 278 Mich. 
199—De Witt v. Gerard, 264 N.W. 
379, 274 Mich. 299—Coronis v. De¬ 
troit Edison Co., 209 N.W. 850, 235 
Mich. 616. 

Minn.—Weekworth v. Proudfoot, 214 
N.W. 52, 171 Minn, 321. 

Mo.—Kasperski v. Rainey, App., 135 
S.W.2d 11—Kuhn v. City of St. 
Joseph, App., 234 S.W. 353. 

Neb.—Faulhaber v. Griswold, 246 N. 

W. 727, 124 Neb. 357. 

N.Y.—Boyce v. Greeley Square Hotel 
Co., 126 N.E. 647, 228 N.Y. 106, 
affirming 168 N.Y.S. 191, 181 App. 
Div. 61, dismissal of appeal denied 
119 N.E. 1032, 223 N.Y. 568—Car- 
roll V. New York Pie Baking Co., 
213 N.Y.S. 553, 215 App.Div. 240. 
Pa.—Paul V. Atlantic Refining Co., 
156 A. 94, 304 Pa. 360—^Moseley v. 
Reading Co., 145 A. 293, 295 Pa, 
342—Plunkett v. Pittsburgh Rys. 
Co., 161 A. 885, 105 Pa.Super. 600. 
R.I.—Johnson r. Narragansett Pill¬ 
ing Stations, 148 A. 901. 

Tex.—Texas & N. O. R. Co. v, Jeff 
Chaison -Town-Site Co., Civ.App., 
290 S.W. 892, affirmed in part and 
reversed in part, on other grounds, 
Com.App., 298 S.W. 399. 

Wash.—^Allingham v. Long Bell 
Lumber Co., 257 P. 840, 144 Wash. 
291. 

Wis.—Krantz v. Krantz, 248 N.W. 
165, 211 Wis. 249—^Schweitzer v. 


Doepke, 21S N.W. 1S8. 195 Wis 
341. 

17 C.J. p 1059 note 64. 

Particular consequences 

(1> Aggravation of prior injury 
or disease. 

Mich.—Kurtz v. Detroit United By., 
190 N.W. 664, 221 Mich. 82. 

N.H.—Andrew v. Goodale, 161 A. 36, 
S5 N.H. 510. 

N-J.—Koske V. Dela-ware, L. & W. R. 
Co., 142 A. 43, 104 N.J.Law 627, 
certiorari granted Delaware, L. & 
W- R. Co. V. Koske, 49 S.Ct. 13, 

I 27S U.S. 5S6, 73 L.Ed. 521, affirmed 

I 49 S.Ct. 202, 279 U.S. 7, 73, 73 L. 

Ed. 578. 

Or.—Adskim v. Oregon-Washington 
R. & Nav. Co., 294 P. 605, 134 Or. 
574. 

; Wash.—Burgin v. Universal Credit 
I Co., 98 P.2d 291, 2 Wash.2d 364— 
Woodruff V. Ewald, 230 P. 149, 131 
Wash. 285. 

(2) Blindness. 

Cal.—Gambrel v. Duensing, 16 P.2d 
2S4, 127 CaLApp. 593. 

Mo.—Cobb V. American Car & Foun¬ 
dry Co., App., 270 S.W. 398, cer¬ 
tiorari quashed State ex rel. 
American Car & Foundry Co. v. 
Daues, 282 S.W. 389, 313 Mo. 681. 
Va.—^Atlantic Coast Line R. Co. v. 
Wheeler, 136 S.B, 570, 147 Va. 1, 
affirming 132 S.E. 517, 147 Va. 1. 

(3) Broken bones. 

Mass.—McAuliffe v. Metcalfe, 193 N. 
E. 581, 289 Mass, 67—Wilder v. 
General Motorcycle Sales Co., 122 
N.E. 319, 232 Mass. 305. 

Mo.—Tucker v. Kollias, 16 S.W.2d 
649, 223 Mo.App. 367. 

(4) Concussion of brain.—Moeller 
V. Market Street Ry. Co., 81 P.2d 475, 
27 Cal.App.2d 562. 

(5) Curvature of spine.—Hufnagle 
V. Wilkes-Barre Ry. Co., 104 A. 738, 
261 Pa. 599. 

(6) Hernia. 

Ill.—^Walsh V. Chicago Rys. Co., 135 
N.E. 709, 303 IlL 339, affirming 221 
Ill.App. 654. 

Me.—^Hamlin v. N. H. Bragg & Sons, 
151 A. 197, 129 Me. 165. 

(7) Miscarriage. 

Ark.—^Erwin 'v. Milligan, 67 S.W. 

2d 592, 188 Ark. 658. 

Ill.—See Kleiman v. Chicago & N. 

W. Ry. Co., 205 Ill.App. 343. 
Mont.—Stevens v. City of Butte, 85 
P.2d 339, 107 Mont. 354. 

(8) Paralysis. 

U.S.—^P. W. Woolworth Co. v. Davis, 
C.C.A.Okl., 41 F.2d 342, certiorari 
denied 51 S.Ct. 33, 282 U.S. 859, 
75 L.Ed. 760. 

Minn.—^Finney v. Norwood, 270 N.W. 
592, 198 Minn. 554. 


—Sundquist v. Madison Rys. Co., 
221 N.W. 392, 197 Wis. S3. 

(9) Physical consequences of 
shock. 

Cal.—Cook v. Maier, 92 P.2d 434, 33 
Cal.App-2d 581. 

Tex.—Price v. Yellow Pine Paper 
Mill Co., Civ.App., 240 S.W. 588. 

Whether condition result of injury 
or of prior physical condition 
Ariz.—Brooks v. Neer, 47 P.2d 452, 
46 Ariz. 144. 

Mich.—Layton v. Cregan & Mallory 
Co., 252 N.W. 337, 265 Mich. 574. 
Mo.—Lovins v. City of St. Louis, 
App., 90 S.W.2d 430. 

Neb.—Long v. Crystal Refrigerator 
Co., 277 N.W. 830, 134 Neb. 44. 
N.J.—Grieco v. Public Service Ry. 

Co., 144 A. 318, 7 N.J.Misc. 89. 
N.Y.—Broderick v. Brooklyn, Q. C. & 
S. R. Co., 174 N.Y.S. 571, 186 App. 
Div. 546. 

N.D.—Sullivan v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 213 N.W, 
841, 55 N.D. 353. 

Utah.—Jackson v. Harries, 236 P. 234, 
65 Utah 282. 

Apportionment 

The task of separating the dam¬ 
ages due to defendant's act or 
omission and to other causes is 
within the province of the jury. 

U.S.—Payne v. Daugherty, C.C.A, 
Neb., 283 F. 353. 

Mo.—Frederick v. City of Joplin, 
App., 201 S.W. 1147. 

Pa.—McAllister v. Pennsylvania R. 
Co., 187 A. 415, 324 Pa. 65, af¬ 
firming 182 A. 738, 121 Pa.Super. 
131. 

Blsagreement of medical experts 
Where opinion of medical experts 
as to cause producing lesion of spinal 
cord, causing partial paralysis, is in 
decided conflict, the question wheth¬ 
er the injury to the cord was re¬ 
sult of external accident or of dis¬ 
ease is for the jury, there being suf¬ 
ficient evidence to support verdict 
on either theory.—Culver v. Union 
Pac. R. Co., 199 N.W. 794, 112 Neb. 
441. 

Hvidence held sufficient to go to 
jury 

Ala.—Ensley Holding Co. v. Kelley, 
158 So. 896, 229 Ala. 650. 

Ark.—Coca-Cola Bottling Co. of Ar¬ 
kansas V. Breckenridge, 114 S.W. 
2d 7, 196 Ark. 1177—Standard Oil 
Co. of Louisiana v. Gill, 297 S. 
W. 1020, 174 Ark. 1180—Sun Oil 
Co. V. Hedge, 293 S.W. 9, 173 Ark. 
729. 

Cal.—Handley v. Lombardi, 9 P.2d 
867, 122 Cal.App. 22. 

Conn.—Tappan v. Knox, 162 A. 7, 
115 Conn. 608. 
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may become a question of A substantial con- , Where from the undisputed facts the court is able to 

flict in the testimony as to the cause of a disease j see that the injury is remote and not the proximate 
will ordinarily carry the question to the jur>'.^^ I result of defendant''s acts, the question is prop*v.‘rIy 


Idaho.—Todd v. City of Hailey, 260 
P. 1092, 45 Idaho 175. 

Ill.—Wilson V. Chicago Heights Ter¬ 
minal Transfer R. Co., 212 IlI.App. 
271. 

Iowa.—Johnson v. Selindh, 265 H.W. 
622, 221 Iowa 378. 

Ky.—Madison Coal Corporation v. 
Altmire, 284 S.W. 1068, 215 Ky. 
28.3—Louisville & N. R. Co. v. 
Roberts, 269 S.W. 333, 207 Ky. 
310. 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440—Philadel¬ 
phia, B. & W. R. Co. V. Mitchell, 
69 A. 422, 107 Md. 600, 17 L.R.A., 
N.S., 974. 

Mass.—^ISTewman v. Levinson, 165 H. 

E. 122, 266 Mass. 264. 

Minn.—Orth V. Wickman, 251 M.W. 
127, 190 Minn. 193. 

Mo.—Berry v. Kansas City Public 
Service' Co., 121 S.W.2d 825, 343 
Mo. 474—Toung v. Missouri-Kan- 
sas-Texas R. Co., 100 S.W.2d 929— 
Davis V. City of Independence, 49 
S.W,2d 95, 330 Mo. 201—Conduitt v. 
Trenton Gas & Electric Co., 31 S. 
W.2d 21, 326 Mo. 133—Morris v. 
Union Depot Bridge & Termina,! R. 
Co., S S.W.2d 11, 320 Mo. 371— 
Hutchcraft v. Laclede Gaslight Co., 
282 S.W. 38—Bell v. S. S. Kresge 
Co., App., 129 S.W.2d 932—Stand- 
efer v. Fleming, App., 298 S.W. 
134—Drew v. St. Louis-San Fran¬ 
cisco Ry. Co., 293 S.W. 468, 220 
Mo.App. 720—Monpleasure v. 
American Car & Foundry Co., App., 
293 S.W. 84—Crowley v. American 
Car & Foundry Co., App., 279 S.W. 
212—^King V. Kansas City Rys. Co., 
App., 204 S.W. 1129. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 
731. 

N.H.—^Demers v. Flack, 185 A. 896, 
88 N.H. 184. 

N.J.—Gorman v. Elizabeth-Union-Ir- 
vington Line, 147 A. 402, 105 N.J. 
Law 602. 

N.Y.—Jones v. Baltimore Insular 
Line, 286 N.Y.S. 688, 247 App.Div. 
185. 

N.C,—Brantley v. Atlantic Coast 
Line R, Co., 190 S.E. 731, 211 N.C. 
454. 

Okl.—Oklahoma Natural Gas Co. v- 
Pack, 97 P.2d 768—Carter v. Chica¬ 
go, R. I. & P. Ry. Co., 65 P.2d 469, 
179 Okl. 292. 

Or.—Knapp v. Standard Oil Co. of 
California, 68 P.2d 1052, 156 Or. 
564—Yarbrough, v. Carlson, 202 P. 
739, 102 Or. 422. 

Pa.—^Ross V. Riffle, 164 A. 913, 310 
Pa. 176—Menaker v. Supplee-Wills- 
Jones Milk Co.. 189 A. 714, 125 
Pa.Super. 76. 

S.C.—^Lawrence v. Southern Ry.— 


Carolina Division, 167 S.E. 839, 169 
S.C. 1. 

S.D.—Bak V. Walberg, 273 N.W. 351, 
65 S.D. 292. 

Tex.—Tennessee Dairies v. Seiben- 
hausen, Civ. App., 99 S.Vr.2d 323, 
error dismissed—Chicago, R. I. & 
G. Ry. Co. V. Bernnard. Civ.App., 
275 S.W. 505. 

Va.—Hamrick v. Fahmey, 161 S.E. 
43, 157 Va. 396. 

Wash.—Loveless v. Red Top Cab 
Co. of Washington, 291 P, 344, 15S 
Wash. 474, 79 A.L.R. 347. 

17 C.J. p 755 note 63 [e], p 1059 note 
64 [b]. 

57. U.S.—Baltimore & O. R. Co. v. 
Tindall, C.C.A.Ind., 47 F.2d 19— 
Hardy-Burlingham Mining Co. v. 
Baker, C.C.A.Ky., 10 F.2d 277. 

Ark.—Standard Oil Co. of Louisiana 
V. Dykes, 90 S.W.2d 758, 192 Ark. 
279. 

Ill.—Libby, McNeill & Libby v. Il¬ 
linois District Telegraph Co., 13 
N.E.2d 683, 294 Ill.App. 93. 

Ky.—Willis v. Barber, 133 S.W.2d 
551, 280 Ky. 417. 

Minn.—Brulia v. Cassady, 289 N.W. 
404, 206 Minn. 398—Posch v. 

Payne, 186 N.W. 132, 151 Minn. 

111 . 

Mo.—^Adelsberger v. Sheehy, 59 SW. 

2d 644, 332 Mo. 954. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 

Young, Civ.App., 284 S.W. 664. 

17 C.J. p 1060 note 65. 

58. Ark.—^Kansas City Southern Ry. 
Co. V. Akin, 210 S.W. 350, 138 Ark. 
10 . 

Cal.—Groat v. "Walkup Dray age & 
Warehouse Co., 58 P.2d 200, 14 
Cal,App.2d 350. 

Conn.—Gates v. Crane Co., 139 A. 
782, 107 Conn. 201. 

Ill.—Hanrahan v. City of Chicago, 
124 N-E. 547, 289 III. 400, affirm¬ 
ing 209 IlLApp. 630—^Walaite v. 
Chicago, R. I. & P. Ry. Co., 28 
N.E.2d 149, 306 Ill.App. 5. 

Mo.—Hues V. Century Electric Co., 
280 S.W. 412—Miller v. Walsh 
Fire Clay Products Co., 282 S.W. 
141, 219 Mo.App. 590. 

Pa.—Curry v. J. M. Willson & Sons, 
152 A. 746, 301 Pa. 467—Faiola v. 
Calderone, 119 A. 639, 275 Pa. 
303. 

17 C.J, p 756 note 68. 

Questions for jury 

(1) Apoplexy. 

Ill.—Griswold v. Chicago Rys. Co., 
253 Ill.App. 498, affirmed 170 N.E. 
845, 339 Ill. 94. 

Pa.—Benson v. Altoona, & L. V. E. 
R. Co., 77 A. 492, 228 Pa. 290. 

(2) Occupational disease of lungs. 
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—Roair-s v. Kramer, 97 S.W.2d 136. 

221 Mo.App. 26?^. 

(2) Pn*'umonia. 

Mo.—Ku^nsei v. City of St. Louis^ 
212 S.W. S76, 278* Mo. 277. 

Pa.—Zimmerman v. Weinroth, IIS' 
A. 510, 272 Pa. 537. 

(4) Tuberculosis. 

U.S.—Texas & P. R. Co. v. Howell, 
Tex., 32 S.Ct, 601, 221 U.S. 577, 
56 L.Ei. 592, affirming 191 P. 1006, 
111 C.C.A. 674. 

Pa.—McMinis v. Philadelphia Rapid 
Transit Co., 135 A. 722, 2S8 Pa. 
377—Blasbaiid v. Philadelphia 
Rapid Transit Co., 42 Pa.Super. 
S25. 

17 C.J. p 739 note 65 [a]. 

(5) Other cases. 

Conn,—Witkow.ski v. Goldberg, 163 
A. 413, 115 Conn. 693. 

Minn.—Hansen v. Hamm Realty Co.^ 
1S9 N.W. 432, 152 Minn. 499. 

17 C.J. p 756 note 68 [a]. 

Appendicitis 

(1) In an action by a servant for 
personal injury received when she 
fell upon her side when slipping up¬ 
on a floor, whether or not appendi¬ 
citis and ovarian trouble were a 
result of the injury held for the ju¬ 
ry.—Reese v. Loose-Wiles Biscuit 
Co., Mo.App., 224 S.W. 63. 

(2> Where one injured in an ac¬ 
cident was operated on for appen¬ 
dicitis about two months later and 
the only evidence that the injury 
was the proximate cause of the ap¬ 
pendicitis was to the effect that 
there w'as a chance or a possibility 
that the accident caused the con¬ 
dition, all evidence relating to the 
appendicitis should be withdrawn 
from the consideration of the jury. 
—Frickel v. Lancaster County, 213 
N.W. 826, 115 Neb. 506. 

Caucex 

In personal injury action, where 
plaintiff contended that cancer re¬ 
sulted from injury, and medical tes¬ 
timony was that as a possibility 
skin cancer could be caused by in¬ 
jury such as plaintiff sustained, but 
that there was no such a probabil¬ 
ity, jury could not consider cancer 
or any prolongation of trouble on 
account thereof in awarding dam¬ 
ages.—Kramer Service v. Wilkins, 
186 So. 625, 184 Miss. 483. 

Tu'foerculosis 

That tuberculosis resulted from 
body bruises is not showm as mat¬ 
ter of law by proof of lessened re¬ 
sistance.—McMinis v. Philadelphia 
Rapid Transit Co., 135 A. 722. 288 
Pa. 377. 
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decided as one of law.^^ 

In the case of personal injuries, evidence of good 
liealth prior to the injury, and of siiftering or ail¬ 
ments immediately or shortly thereafter, which are 
shown by competent testimony to be reasonably im¬ 
puted to it, is sufheient to carry the quecstion to the 


Earnings or services and Impairment of earning 
capacity. In the absence of sufficient evidence the 
loss of earning power^^ or loss of time or earn¬ 
ings^- may not be submitted to the jury. 

The amount of compensation for loss of earning 
power ordinarily is for the jury, as is the amount 


59. U.S.~-Chicago. B. & Q. R. Co. i 
V. Gelvln, Mo, 23S P. 14, 151 C.C.A. ' 
90, L.R.A 191TC 983. 

17 C-J p 1060 note 66. 

60. Ill.—Griswold v. Chicago Rys. 
Co., 170 N.E. 845, 339 Ill. 94. af¬ 
firming 353 Ill.App. 498 

Mass.—Solomon v. Weissman, 164 X. 

E. 487, 265 Mass. 433. 

17 C.J. p 1060 note 67. 

61. Ala.—Norwood Hospital v. 
Jones, 107 So. S58, 214 Ala. 314. 

Ohio.—Curry v. Board of Com’rs of 
Franklin County, 21 X.E.2d 341, 
135 Ohio St. 435—Hanna v. Stoll, 
147 N.E. 339, 112 Ohio St. S14. 
Or.—Alt V. Krebs, 88 F.2d S04. 

Pa.—Zimmerman v. Weinroth, 116 A. 
510, 272 Pa. 53T. 

Tex.—Texas & P. Ry. Co. v. Peagan, 
Civ.App., SO S.W.2d 396. 

Lost time, earnings, services, and 
impairment of earnings as ele¬ 
ments of damage see supra §§ 38- 
40, 86, S7. 

Slight or any evidence basis for 
STihisiissioii 

Ky.—Heil v. Seidel, 60 S.W.2d 626, 
249 Ky. 314. 

Tex.—Texas & P. Ry. Co. v. Per¬ 
kins, Civ.App., 2S4 S.W. 683. 
Necessity for present employment 
Even if on day of accident plain¬ 
tiff was not employed but merely 
planned to go into business in near 
future, loss of earning capacity was 
for jury.—Federman v. City of 
Stamford, 172 A. S53, 118 Conn. 427. 
Where actual earnings not decreased 
after injury 

Pa.—Piper v. Adams Express Co., 
113 A. 562, 270 Pa. 54. 

Tex.—^Amberson v. 'Woodul, Civ. 
App., lOS S.W.2d 852, error dis¬ 
missed—Missouri, K. & T. Ry. Go- 
of Texas v. Rogers, Civ.App., 201 
S.W. 417. 

Loss of wife’s services and con¬ 
sortium 

Ohio.—^Curry v. Board of Comers of 
Franklin. County, 21 N.E.2d 341, 
135 Ohio St. 435. 

Or.—Elling v, Blake-McFall Co., 166 
P. 57, 85 Or. 91. 

Tex.—City of Ft. Worth v. Weisler, 
Civ.App., 212 S.W. 280. 

Permanent injury to minor held 
to justify submission. 

Ky,—J. Abraham & Sons v. Fallis, 
275 S.W. 380, 210 Ky. 129. 

Mo.—Irgang v. Tieman Coal & Ma¬ 
terial Co., App., 46 S.W.2d 919. 

Pa.—Brzyski v. Schreiber, 171 A. 


614, 314 Pa, 353—Dichiero v. 

Pittsburgh Rys. Co, 169 A. 82, 
313 Pa. 93—Goldberg v. Philadel¬ 
phia Rapid Transit Co., 149 A. 104, 
299 Pa. 79. 

Tex—Texas & N. O. R. Co. v. Spen¬ 
cer. 244 S.W. 1089. 

W.Va.—Weaver v. Wheeling Trac¬ 
tion Co., 114 S.E. 131. 91 W-Va. 
528. 

Evidence of severe headaches 

Whether injured boy suffered per¬ 
manent impairment of his earning 
power held for jury under evidence 
regarding severe headaches.—Mc- 
Geough V. Levris, 53 S.W.2d 544, 245 
Ky. 363, 

Loss of phalanges of finger 

Whether loss of first two phal¬ 
anges of finger constitutes disability 
impairing injured person’s earning 
power is question of fact for jury, 
rather than one of law for court.— 
Mitchell V. Mione Mfg. Co., 171 A. 
114, 112 Pa.Super. 394. 

Bamiags before injury 

In action for personal injuries, 
plaintiff’s earnings before injury 
held for jury.—City of Newport v. 
McElwee, 55 S.W.2d 665, 246 Ky. 
659. 

Question held for jury 
Ala.—Birmingham Electric Co. v. 
Cleveland, 113 So. 403, 216 Ala. 
455. 

Ark.—Ragland v. Snotzmeier, 55 S. 

W.2d 923. 186 Ark. 778. 

Cal.—Girard v. Irvine, 275 P. 840, 
97 Cal.App. 377—Garrison v. 
Pearlstein, 229 P. 351, 68 Cal.App. 
334. 

Ga.—Western & A. R. R. v. Groover, 
155 S.E. 500, 42 Ga.App. 200. 

Ind.—Kawneer Mfg. Co. v. Kalter, 
118 N.E. 561, 187 Ind. 99. 

Ky.—Majestic Theater Co. v. Lutz, 
275 S.W. 16, 210 Ky. 92—W. G. 
Duncan Coal Co. v. Lock, 266 S.W. 
640, 205 Ky. 747—^Kentucky Dis¬ 
tilleries & Warehouse Co. v. John¬ 
son, 237 S.W. 3, 193 Ky. 669. 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440—Fleisch- 
man Transp. Co. v. Egli, 164 A, 
228, 163 Md. 663. 

Mich.—Benson v. Tucker, 233 N.W. 
354, 252 Mich. 385—Van Driel v, 
Stevens, 166 N.W. 974, 200 Mich. 
291. 

Mo.—King V. Missouri Pac. R. Co., 
263 S.W. 828—Holman v. Ter¬ 
minal R. Ass’n of St. Louis, App., 
125 S.W.2d 527—Taylor v. Ter- 
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minal R. Ass’n of St. Louis, App., 
112 SW.2d 944. 

Mont.—McCartan v. Park Butte 

Theater Co., 62 P.2d 338, 103 

Mont. 342. 

N.J.—Grieco v. Public Service Ry. 

Co., 144 A. 318, 7 N.J.Misc. 89. 
Pa.—Tingle v. Curtis-Martin News¬ 
papers, Independence Square, Phil¬ 
adelphia, 179 A. 80, 318 Pa. 537— 
Rogers v. Philadelphia & R. Ry. 
Co., 106 A. 734, 263 Pa. 429— 

Creighton v. Bloom, 165 A. 51, 108 
Pa.Super. 84—Perillo v. Philadel¬ 
phia Rapid Transit Co., 89 Pa. 
Super. 461. 

S.D.—Morton v. Holscher, 243 N.W. 
89, 60 S.D. 50. 

Tex.—Dallas Ry. Co. v. Hallum, Civ. 

App., 276 S.W. 460. 

Wash.—Riddel v. Lyon, 213 P. 487, 
124 Wash. 146, 37 A.L.R. 486. 

17 C.J. p 784 note 24 [a], p 896 note 
96 [bj. 

Bvideuce held iusuffleient to go to 
jury 

Ala.—Norwood Hospital v. Jones, 
107 So. 858, 214 Ala. 314. 

Tex.—Miller v. Hooper, Civ.App., 94 
S.W.2d 230. 

Vt.—Baldwin v. Gaines, 102 A. 338, 
92 Vt. 61. 4 

Wash.—Dowd v. Morris, 233 P. 320, 
133 Wash. 215. 

62. Bvideuce held sufELcieut to go to 
jury 

Mich.—Maxwell v. Wanik, 287 N.W. 
396, 290 Mich. 106. 

Mo.—Winterman v. United Rys. Co. 

of St. Louis, App., 203 S.W. 486. 
Wash.—Criez v. Sunset Motor Co., 
213 P. 7, 123 Wash. 604, 32 A.L. 
R. 627. 

Evidence held insufftcient to go to 
jury 

Ala.—Gray v. Cooper, 114 So. 139, 
216 Ala. 684. 

Ky.—Consolidated Ooach Corpora¬ 
tion V. Eckler, 58 S.W.2d 582, 248 
Ky. 309. 

Mich.—Fabbro v. Soderstrom, 233 N. 

W. 378, 252 Mich. 455. 

Vt.—Beaulac v. Robie, 102 A. 88, 92 
Vt. 27- 

Existeuce of prior earnings 

In personal injury action, whether 
fund previously received by injured 
plaintiff from corporation consti¬ 
tuted salary, as regards damages for 
loss of earnings, was held for jury. 
—Hoefer v. Last, 266 N.W. 196, 221 
Wis. 102. 

63. U.S.—Conrad v- Gleeson, D.C. 
Pa., 22 F.Supp. 1022. 
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of tliat for loss of earnings.®^ j 

Expenses. The question whether expenses were } 
necessary is, upon conflicting evidence, one for the ' 
jury,®^ as is also the question of whether they were | 
reasonable.^® The question of the amount of ex¬ 
penses incurred is, upon conflicting evidence, one 
for the jury.®" I 

Where there is no evidence as to the amount j 
plaintiff has expended, or as to the expenses he has ! 
incurred in being treated, such item should not be ^ 


submitted to the jury.®^ 

Mental suffering. The amount fit conix^eiisation 
for mental >::ffering ordinarily is the jury.®** 

AggrazVitlni, niiiigatlni, and reduction of loss. 
Whether a party has discharged the burden upon 
him of establishing facts shoufiig a failure to pre¬ 
vent or mitigate damages, see supra § 144, is a ques¬ 
tion for the jury."*' Whether piaintift should sub¬ 
mit to a surgical operation in order to mitigate dam¬ 
ages resulting from personal injuries is a question 


Ky.—Gretton v. Duncan, 38 S.W.2d 
448, 238 Ky. 554. 

Mass.—Cross v. SharafCa, 183 N.E. 
838, 281 Mass. 329. 

M. J.—Fabiano v. Berckes, 123 A. 
887, 1 N.J.Misc. 406, 

64. Idaho.—Reinhold v. Spencer, 26 
P.2d 796. 53 Idaho 688. 

N. J .—Liuvge v. Godfrey, 159 A. 395, 
10 N.J.Misc 427. 

N.Y.—Frey v. Gerhard Lang- Brew¬ 
ery, 10 N.Y.S.2d 874, 256 App.Div. 
1054—Windmuller v. New York 
Cent. n. Co., 297 N.Y.S. 250, 251 
App.Div, 902. 

65. Ark.—Lynch v. East Arkansas 
Builders’ Supply Co., 104 S.W.2d 
205, 193 Ark. 1004. 

17 C.J. p 1061 note 74. 

Expenses as element of damage see 
supra §§ 45-50, 91. 

Infant’s action by next friend 
In an action by the father as next 
friend for injuries to infant, sub¬ 
mitting right to recover for hospital 
bills and for medical attention held 
not error, father having waived such 
right, and infant being entitled to 
recover amount due both father and 
infant.—Bong v. Webster, 290 S.W. 
662, 217 Ky. 781. 

Evidence held sufficient to go to 
jury 

Ala.—^Kraas v. American Bakeries 
Co., 164 So. 565, 231 Ala. 278. 

Ga.—-Georgia Power Co. v. Davis, 6 
S.E2d 154, 61 Ga.App. 453. 

Md.—Hopper, McGaw & Co. v. Kel¬ 
ley, 125 A. 779, 145 Md. 161. 

Mo.—Farthmann v. McMahon, App., 
258 S.W. 61—Detchemendy v. 

Wells, App., 253 S.W. 150. 

R.I.—Henderson v. Dimond, 110 A. 
388, 43 R.I, 60. 

Tex.—Monzingo v. Jones, Civ. App., 
34 S.W.2d 662. 

Evidence held insufficient to go to 
jury 

Old.—Oklahoma City v. Wilcoxson, 
48 P.2d 1039, 173 Okl. 433. 

66 . N.J.—Seinner v. Public Service 
Co-ordinated Transport, 151 A. 
624, 107 N.J.Law 159. 

K.Y.—Prey v. Gerhard Lang Brew¬ 
ery, 10 N.Y.S.2d S74, 256 App.Div. 
1054. 

R.I.—Loughran v. McKenna, 199 A. 
302, 60 R.I. 453. 

25 55 


Tex.—Owl Taxi Service v. Saludis, , 
Civ.App., 122 S.W.2d 225, error | 
dismissed. | 

17 C.J. p 1061 note 75. 

Evidence held sufficient to go to 
jnry 

(1) Proof of payment of hospital 

and doctor bills by plaintiff made 
prima facie case that charges were i 
in fact reasonable.—Graham v. j 
Dressen. 10 N.E.2d S43, 292 lil.App. j 
15. ! 

(2) Other cases.—Cordray v. City 
of Brookfield. 65 S-W.2d 938, 334 
Mo. 249. 

67. Or.—Fleming v. Ambulance 
Co., 64 P.2d 519, 155 Or. 351, de¬ 
nying rehearing 62 P.2d 1331, 155 ! 
Or. 351. 

17 C.J. p 916 note 71 [b], [c], p 
1061 note 76. 

68. Ky.—Madison Coal Corporation 
v. Altmire, 284 S.W. 1068, 215 Ky. 
2S3. 

65. Me.—Stern v. Sullivan, 188 A. 
719, 135 Me. 1. 

Mental suffering as element of dam¬ 
age see supra §§ 63-70, 94. 

Birect evidence not essential 

Mo.—McMahon v. Kansas City Rys. 

Co., App., 233 S.W. 64. 

Tex.—^Panhandle & S. F. Ry. Co. v. 
Brooks, Civ.App., 199 S.W, 665, af¬ 
firmed Com.App., 222 S.W. 186. 
Injuries due to fright 
Ky.—Louisville & N. R. Co. v. Rob¬ 
erts, 269 S.W. 333, 207 Ky. 310- 
Mass.—Kisiel V. Holyoke St. Ry. Co., 
132 N.E. 622, 240 Mass. 29. 

Neb.—Hanford v. Omaha & C. B. 
St. Ry. Co., 203 N.W, 643, 113 Neb. 
423, 40 A.L.R. 970. 

Wash.—Frazee v. Western Dairy 
Products. 47 P.2d 1037, 182 Wash. 
578. 

Evidence held sufficient to go to 
jury 

Ala-—Coca-Cola Bottling Co. v. 
Barksdale, 88 So. 36, 17 Ala.App. 
606. 

Okl-—St. Louis-San Francisco Ry. 
Co. v. Clark, 229 P. 779, 104 Okl. 
24. 

Pa.—Howarth v. Adams Express 
Co., 112 A. 536, 269 Pa. 280. 

Tex.—Weadock v. Denham, Civ. 
App., 299 S.W. 301. 
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70. Conn.—Woodward v. City of 
Waterbury, 155 A. S25, 113 Conn. 
457. 

Ind.—Haskell & Barker Car Co. v. 
Trzop, 12S N.E. 401, 190 Ind. 35 
—Mellencamp v. Cockerham, App., 
23 N.E.2d 599—Plnnell-Dulin Lum¬ 
ber Co. V. Day. 13 N.E.2d 351, 105 
Ind.App, 62. 

Iowa.—Thomas v. Disbrow, 224 N. 
W. 36, 208 Iowa 87 3. 

Ky.—Town of "Wingo v. Rhodes, 28 
S.W.2d 465, 234 Ky. 3S5—Union 
Cotton Co. V. Bondurant, 222 S.W. 
66, ISS Ky. 319. 

Md.—Middendorf, Williams & Co. v. 
Alexander Milburn Co., 113 A. 348, 
137 Md. 5S3. 

Mo.—Powelson v. Chicago, M. & St. 
P. Ry. Co., 263 S.W. 149—Adams 
V. Carlo, App., 101 S.W. 2d 753— 
Koonse v. Standard Steel Works 
Co., 300 S.W. 531, 221 Mo.App. 

1231—Sneed v. Shapleigh Hard¬ 
ware Co., App., 242 S.W. 696. 

Okl.—Consolidated Cut Stone Co. v. 
Seidenbach, 75 P.2d 442, 181 OkL 
5 78—^Key v. King wood Oil Co., 
236 P. 59S, 110 Okl. 178. 

Tex.^Walker v. Salt Flat "Water 
Co., 96 S.W.2d 231, 128 Tex. 140, 
reversing, Civ.App., 64 S."\'\’‘.2d 

1015, rehearing overruled 97 S.W. 
2d 460, 128 Tex. 140—Kyle v. Hig¬ 
ginbotham, Civ.App., 288 S.W. 572, 
modified on other grounds, Hig¬ 
ginbotham v. Kyle, Com.App., 294 
S.W. 531. 

W.Va.—Taylor v. Sturm Lumber 
Co., Ill S.E. 481, 90 IV.Ta, 530. 

Wis.—Eggert v. Kullman, 234 N.W. 
349, 204 IVis. 60. 

Wyo.—Bader v. Mills & Baker Co., 
201 F. 1012, 28 "Wyo. 191. 

17 C.J. p 1060 note 68. 

Instructions as to aggravation and 
mitigation of damages see infra § 
184. 

Mitigation of damages see supra §§ 
32-36, 96-99. 

Evidence held sufficient to go to 
jury 

Ark.—Beeble v. Arkansas Light & 
Power Co.. 287 S.W. 766. 172 Ark. 
262. 

Iowa.—Paramount Pictures v, Max- 
on, 284 N.W. 119. 

17 C.J. p 1060 note 68 [a] (2). 
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§ 176 

for the 

However, where there is no conflict in the evi¬ 
dence as to the facts imposing a duty to mitigate 
damages, such question should not be, or need not 
be, submitted to the jury."- 

Exemplary damages. Qiiestiotis of law and fact 
with reference to exemplary damages are discussed 
supra § 117. 

Interest. Whether in a given case the jury may 
award interest as a part of the damages recoverable 
is a question of law."^ In an action for breach of 
contract where, upon proof of the breach, the dam¬ 
ages of the injured party became a mere matter of 
calculation, the court may, in some jurisdictions, 
where the evidence as to the breach is uncontra¬ 
dicted, direct a verdict including interest.*^^ How¬ 
ever, in other jurisdictions under the provisions of 
the statutes, interest must be calculated by the ju- 

Special damages from breach of contract. Where 
plaintiff seeks to recover damages arising out of 
special circumstances surrounding the contract and 
different from those which would naturally and 
probably flow from the breach, see supra § 24, 
whether the special circumstances were within the 
contemplation of the parties at the time of making 
the contract is, upon conflicting evidence, a question 
of fact for the jur3\'^® 


Delay in payment of damages. The right to com¬ 
pensation for delay in the payment of damages aris¬ 
ing out of a tort depends on the circumstances of 
the case and is usually to be determined by the ju¬ 
ry.*" 

§ 177. Instructions 

The court may instruct the jury as matter of law 
concerning rules of damages, although it properly re¬ 
fuses requested instructions which are incorrect. 

It is proper for the court to instruct the jury as 
matter of law on the measure of damages.'^s 
structions may and should correctly state the sub¬ 
stantive rules of damages,and it is proper to re¬ 
fuse requested instructions which fail to state such 
rules corfectly.^® The propriety of any particular 
charge as to damages should be determined in the 
light of the attendant circumstances.^^ 

§ 178. - Duty of Court to Instruct 

Ordinarily it is the duty of the court to instruct the 
jury relative to the elements, measure, and assessment 
of damages, and in this connection it may caution them 
against quotient verdicts and should state the respective 
liabilities of two or more defendants. 

Ordinarily it is the duty of the court to instruct 
the jury as to the proper basis upon which damag¬ 
es are to he estimated, so that the matter may not 
be left to their uncontrolled discretion,^2 as by fur- 


71. Mass.—Xoyes v. 194 

N.E. 93, 2S9 Mass. 270. 

Tex.—Houston Electric Co. v. ! 

Schmidt, Civ.App., 244 S.W, 1110. 

72. Ga.—Dixie Cotton Co. v. Ocean 
SS. Co., 92 S.E. lOOS, 20 Ga.App. 
256. 

17 C.J. p 1060 note 69 [a]. 

73. Ky.—^Kentucky Tobacco Ass'n v. 
Ashley, 7 Ky.L. 297. 

Interest as element of damage see 
supra 51-54, 92. 

WTiere interest is sued for as 
damages, issue is not one of fact but 
of law.—First State Bank of Garri¬ 
son V. Commercial State Bank of 
Nacogdoches, Tex.Civ.App., 34 S.’W. 
2d 297, error dismissed. 

Questions of law and fact in actions 
to recover interest as interest see 
the C.J.S, title Interest § 79, also 
33 C.J. p 260 note 70 et seq. 

74. TJ.S.—Princess Furnace Co. v. 
Virginia-Carolina Chemical Co., 
Va., 215 F. 329, 131 C.C.A. 471, 
rehearing denied 218 F. 68 , 134 
C.C.A, 20. 

75- Mo.—Bradley-Metcalf Co. v. 
Tootle-Campbell Dry Goods Co., 
App., 180 S.W. 389. 

76. Ala.—^Worthington v. Cleveland 
Lumber Co., 80 So. 688 , 16 Ala. 
App. 614. 


Ark,—Beeble v. Arkansas Light & 
Power Co., 287 S.W. 766, 172 Ark. 
262. 

Colo.—^Westesen v. Olathe State 

Bank. 225 P. 837, 75 Colo. 340. 

17 C.J. p 748 note 8. 

I Contract to lend money 
I Colo. — ^Westesen v. Olathe State 

Bank, supra. 

I 77. Pa,—Mead v. Central Pennsyl¬ 
vania Tract. Co., 54 Pa. Super. 
400. 

78. Okl.—^Winemiller v. Lorton, 249 
P. 406, 121 Okl. 99. 

79. Iowa.—^Morrow v. Scoville, 221 
N.W. S02, 206 Iowa 1134. 

Tex.—Standard Paving Co, v. Pyle, 
Civ.App., 131 S.W.2d 200. 

SO. Wash.—^Frazee v. Western 
Dairy Products, 47 P.2d 1037, 182 
Wash. 578. 

81- Tex.—Thompson v. Schletze, 
Civ.App., 126 S.W.2d 1044. 

82. Ill.—See Radloif v. Radloff, 207 
Ill-App. 572. 

Ky.—Prudential Ins. Co. of America 
V. Sisson, 124 S.W.2d 739, 276 Ky. 
506—Prichard v. Collins, 15 S.W. 
2d 497, 228 Ky. 635—^Kentucky 

Utilities Co. v- Howard, 263 S.W. 
360, 203 Ky. 829. 

866 


Mich.—Herter v. City of Detroit, 
222 N.W. 774, 245 Mich. 425. 
Ohio.—Telinde v. Ohio Traction Co., 
141 N.E. 673, 109 Ohio St. 125, af¬ 
firming Ohio Traction Co. v. Te¬ 
linde, 17 Ohio App. 231. 

Okl.—Brownell v. Burke, 221 P. 1026, 
97 Okl. 50—^Willet v. Johnson, 76 
P. 174, 13 Okl. 563. 

Tex.—Sikes v. Rulfs, Civ.App., 67 
f S.W.2d 405—Southern Traction Co. 

! V. Owens, Civ.App., 198 S.W. 150, 
error refused. 

17 C.J. p 1061 note 79—64 C.J. p 
624 note 90. 

Judicial statement of rule 

“It is always the duty of the court 
to instruct the jury as to the proper 
basis upon which damages are to 
be estimated- The jury should be 
fully and fairly informed as to the 
various items or elements of damage 
which they should take into con¬ 
sideration in arriving at their ver¬ 
dict, otherwise the jury may be con¬ 
fused and misled.”—Linch v. Hart¬ 
ford Fire Ins. Co., Neb., 292 N.W. 27, 
30. 

Instructions sustained 
(1) In general. 

Ala.—^Hood & Wheeler Furniture Co. 

V. Royal, 76 So. 965, 200 Ala. 607. 
Ark.—^Williams-Echols Dry Goods 
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iiishing them with a proper criterion,^5 guide, 
riile,^^ method,^^ or standard®” by which to assess 
the damages, although in those jurisdictions holding 
that it is not compulsory to give instructions in a 
civil action, as considered in the CJ.S. title Trial 
§ 299, also in 64 C.J. p 591 notes 94, 95, instructions 
are not erroneous for omitting reference to the 
measure of damages.®® In an action involving sev¬ 
eral different elements of damage, the court should 
charge with respect to each element,®® and, where 
separate actions against several defendants are tried 
together, plaintiff is entitled to a full and accurate 
statement of the law applicable to the liability of 
each defendant.®® 

An instruction that the court's statements con- 
ceniing the measure of damages were not intended 
as an intimation that plaintiff was entitled to any 
damages is properly refused, as stating no principle 
of law and as misleading ;®i and the court may de¬ 
cline to instruct the jury that they might exclude 
a portion of the damages asked without showing 


them how to determine what portion to exclude,®^ 
or, where the witnesses are not examined separately 
as to the amount of two distinct losses, that the jury 
are required to find the amount of each loss sepa¬ 
rately. 

Instructions sua sponte. The duty of the court 
to instruct the jury of its own motion and without 
request of either party concerning damages, or to 
give further and more explicit instructions without 
request, is considered in the CJ.S. title Trial §§ 
392, 393, also in 17 C.J. p 1062 note S4-p 1063 note 
87, and in 64 C.J. p 625 note 91. 

Spccuhtiv^c or quotient verdicts. Although the 
practice of giving such instructions has been com- 
mended,®^ it is not error to refuse to give a caution¬ 
ary instruction relative to quotient verdicts®^ or to 
tell the jury that a damage verdict could not be 
speculative,®® or that they must be certain and can¬ 
not guess as to the amount due.®'^ This is a mat¬ 
ter resting in the discretion of the trial court.®® 


Co. V. Wallace, 219 S.W. 732, 142 
Ark. 363, 

Tenn.—Human v. Goodman, 10 Tenn. 
App. 47. 

17 C.J. P 1061 note 79 [a]. 

(2) Method of ascertaining pres¬ 
ent value of lost future earning ca¬ 
pacity.—Coast S. S. Co. V. Brady, C. 
C.A.Ala., 8 F.2d 16, certiorari denied 
46 S.Ct. 103, 269 U.S. 578, 70 KEd. 
421. 

XnstnictioxL not sustained 
Ta.—^Norfolk Southern R. Co. v. 
Banks, 126 S.E. 662, 141 Va. 715. 

53, Ky.—Chesapeake & O. Ry. Co. 

V. Johnson, 14 S.W.2d 1059, 228 
Ky. 296—^Northeast Lumber Co. v. 
Harris, 295 S.W. 455, 220 Ky. 

454—Kentucky Utilities Co. v. 
Hurst, 269 S.W. 525, 207 Ky. 448— 
Davis V- Marks, 262 S.W. 613, 203 
Ky. 477. 

54. Ark.—^Kansas City Southern Ry. 
Co. V. Biggs, 28 S.W.2d 68, 181 
Ark. 818. 

Jnsnfficient guidance 

Where injuries to plaintiff boy of 
three and one-half years, beside be¬ 
ing numerous and severe, left per¬ 
manent opening in skull, instruction 
in general terms as to damages held 
inadequate and insufficient guidance, 
in that it did not point out the sus¬ 
ceptibility to serious and fatal in¬ 
jury resulting from such permanent 
defect.—Meyer v. Basta, 128 A. 32, 
102 Conn. 144. 

85. Okl.—St. Louis-San Francisco 
Ry. Co. V. Floyd, 2.93 P. 250, 146 
Okl. 42, 77 A.L.R. 1431. 

Tex.—Texas Nursery Co. v. Knight, 
Civ.App., 292 S.W. 588. 

W.Va.—Daniel ley v. Virginian Hy. 
Co., 136 S.E. 691, 103 W.Va. 97. 


86. Ky.—Heitt v. Smith, 265 S.W. 
482, 205 Ky. 78. 

Damage to good will 
In an action for damages to good 
will, the court should give instruc¬ 
tions to the jury adequately - defin¬ 
ing good will and setting forth a 
proper method whereby the jury 
may determine the value of the good 
will and measure the damage there¬ 
to.—Magnolia Petroleum Co. v. Gal¬ 
loway, 83 P.2d 174, 183 Okl. 432. 

87. Ky.—Yellow Poplar Lumber 
Co. V. Varney, 272 S.W. 411, 209 
Ky. 112—Chesapeake & O. Ry. Co. 
V. Holbrook, 271 S.W. 5S3, 208 
Ky, 488. 

88. Mo.—Lathrop v. Quincy, O. & 
K. C. Ry. Co., 115 S.W. 493, 135 
Mo.App. 16. 

Wlien the court does instruct on 
the measure of damages, which is 
matter of law, it should do so prop¬ 
erly.—Exchange Nat. Bank of Tulsa, 
Okl., V. Daley, Mo.App., 237 S.W. 
846. 

Propriety of instructions given. 

(1) Instruction that in arriving at 
amount of plaintiff's damages jury 
might take into consideration cer¬ 
tain elements which plaintiff might 
sustain as a direct result of his 
injury, ‘In all not to exceed a cer¬ 
tain sum,*' held improper to extent 
of quoted words.—Hanks v. St. 
Louis-San Francisco R. Co., 269 S. 
W. 404, 217 Mo.App. 528. 

(2) On a count for damages for 
mental anguish, an instruction to as¬ 
sess such damage as jury thinks 
just is bad form, as not stating 
elements of proper measure of dam¬ 
age.—Brown v. Zorn, Mo.App., 275 
S.W. 572. 


89. Ga.—Gainesville Transfer Co. v. 
Chandler, 170 S.E. 558, 47 Ga.ApF. 
409—Tallulah Falls Ry. Co. v. Tay¬ 
lor, 93 S.E. 533, 20 GaApp. 786. 
Iowa.—Remer v. Takln Bros. Freight 
Lines, 289 N.W, 477, 227 Iowa 903, 
Instruction held objectionable 

An instruction implying that, if 
the evidence justified a finding upon 
one of three separate causes of ac¬ 
tion in the complaint, a finding for 
the full amount asked for in the 
cause of action might be had, was 
held objectionable.—Hall v. Advance- 
Rumley Thresher Co., 212 P. 290, 65 
Mont, 566. 

SO. Mass.—Walsh v, Adams, 139 N. 
E. 379, 245 Mass. 1. 

91. Ala.—^Alabama Lime & Stone 
Co. V. Adams, 119 So. 853, 218 Ala. 
647. 

92. Ala.—Miller v. Garrett, 35 Ala. 

96. 

93. Va.—Norfolk & W. R. - Co, v. 
Bohannon, 7 S.E. 236, 85 Va. 293. 

94. Mont.—Benjamin v. Helena 
Light & Ry. Co., 255 P, 20, 79 
Mont. 144, 52 A.L.R. 33. 

95. N.H.—Woodman v. Town of 

Northwood, 36 A. 255, 67 N.H. 

307. 

Or.—^Forrest v, Turlay, 266 P. 229, 
125 Or. 251—Wells v. Clark & 
Wilson Lumber Co., 235 P. 283, 114 
Or. 297. 

98. Mo.—Ritchie v. State Board of 
Agriculture, App., 297 S.W. 435. 

97, Ill.—Gager v. Dobson, 51 Ill. 
App. 542. 

98. Or.—^Forrest v. Turlay, 266 P. 
229, 125 Or. 251—Wells v. Clark & 
Wilson llumber Co., 235 P. 283, 114 
Or. 297, 
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g 179 . -- Form and Requisites in General 

a. In ^c^ciieral 

b. Limitation of recovery to amount 

claimed in pleadings 

c. Instructions as to interest 

a. In General 

Instructions relative to damages should comply with 
general rules governing the form and requisites of in¬ 
structions in civil actions. Where damage is clearly 
present the court may instruct the jury to assess the 
amount of compensatory damages, and in a proper case 
instructions as to damages may be in the alternative, 
as where different findings of fact would warrant differ¬ 


ent amounts of compensation and the court states the 
rules applicable respectively to each state of facts which 
the jury may find. 

The form and requisites of instructions concern¬ 
ing damages should comply with those applicable to 
instructions generally,which latter are considered 
in the CJ.S^title Trial §§ 323-378, also 64 CJ. p 627 
note 54-p 736 note 97A Thus instructions on the 
subject of damages should not be ambiguous,2 nor too 
broad, general, and indefinite,^ nor should the charge 
as to damages be confusing,^ contradictQry,^ or mis¬ 
leading.® Nor should the charge or instruction as 


99. Cal.—Anderson v. Matson Nav. 
Co., 13 P.2d 1041, 125 Cal.App. 

447. 

Ill.—Black Diamond Fuel Co. v. Il¬ 
linois Fuel & Phosphate Co., 219 
Ill.App. 150. 

Md.—Maryland Ice Cream Co. v. 
VVoodburn, 105 A. 269, 133 Md. 

295. 

Mo.—Lewis v. Terminal R. Ass'n of 
St. Louis, App.. 61 S.W.2d 234. 

1. Instructions sustained generally 
Mo.—Taylor v. Sesler, App., 113 S. 

W.2d 812. 

Interchangeable use of “loss” and 
“damage” held proper in instruc¬ 
tions.—Turner v. Woodward, 51 S. 
E. 762, 123 Ga. 866, 

Statutory language 

(1) Instruction following statute’s 
language in defining damages is not 
error.—St. Louis-San Francisco Ry. 
Co. V. Routh, 271 P. 835, 133 Okl. 
168. 

(2) Where plaintiff’s petition 
claimed general as well as special 
damages, and items of general dam¬ 
age were supported by proof, it was 
not error to charge the law of gen¬ 
eral damages in language of the 
Code.—Georgia Ry. & Power Co. v. i 
Howell, 113 S-E. 101, 28 Ga.App. 
798. 

Instructions not sustained 

U.S.—Osgoodby v. Talmadge, C.C.A. 
N.Y., 45 F.2d 696. 

2. N.T.—Bridge v. Mason, 45 Barb. 
37. 

Tex.—Chicago, etc., R. Co. v. De 
Bond, 132 S.W. 845, 62 Tex.Civ.App. 
302. 

17 C.J. P 1063 note 93. 

Instructions held not ambiguous 
Idaho.—^Ramon v. Interstate Utili¬ 
ties Co., 170 P. 88, 31 Idaho 117. 
Mo.—Gan 2 v. Metropolitan St. R. 

Co.. 220 S.W. 490. ! 

17 C.J, p 1063 note 93 [b]. i 

3. Cal.—Christy v. City of Alham- j 
bra, 50 P.2d 454, 9 CaLApp.2d 499. ! 

Mo.—Wilburn v. St. Louis, etc., R. j 
Co., 36 Mo.App. 203- ! 

*‘Such other causes” | 

An instruction permitting a jury 
to award damages for certain ele- . 


ments enumerated and ’‘for such 
other causes as would be just and 
proper” is too broad.—Wilburn v. 
St. Louis, etc., R. Co., 36 Mo.App. 
203—17 C.J. p 1062 note S3. 

Instructions held not too broad, 
general, or indefinite 

(1) Generally. 

Mo.—Thompson v. Quincy, O. & K. 

C. R. Co., 18 S.W.2d 401. 

Tex.—Mechanics’ Nat. Bank v. Mar¬ 
shall, Civ.App., 4 S.W. 2d 165, er¬ 
ror refused. 

(2) Instruction that if jurors find 
for plaintiff they should assess dam¬ 
ages at such sum as they believed 
from evidence would fairly and rea¬ 
sonably compensate him for inju¬ 
ries, if any, he sustained, held not 
erroneous as too general.—Clark v. 
Atchison & Eastern Bridge Co., 62 S. 
W.2d 1079, 333 Mo. 721, certiorari de¬ 
nied Atchison & Eastern Bridge Co. 

V. Clark, 54 S.Ct. 229, 290 U.S. 701, 
78 L.Ed. 693. 

(3) Instruction, in substance, au¬ 
thorizing jury, in estimating dam¬ 
ages for personal injuries, to con¬ 
sider plaintiff’s physical condition 
before ‘‘injuries complained of,” held 
not objectionable as being too broad 
and indefinite.—^American Stores Co. 
V. Herman, 171 A. 54, 166 Md. 312. 

(4) An instruction in an action 
for personal injuries permitting the 
jury to make an award for all dam¬ 
ages, present or future, which can 
be treated as the necessary result of 
the injury, is not erroneous, where 
the court has not in addition enu¬ 
merated specifically all of the prop¬ 
er elements of recovery.—Pordyce v. 
Jackson, 20 S.W. 528, 597, 56 Ark. 
594-—17 C-J. p 1062 note 82. 

4. Wis.—Dunham v. Wisconsin Gas 
& Electric Co., 280 N.W. 291, 228 
Wis. 250. 

Instractions held not confusing 
Cal.—Baker v. Market St. Ry. Co., 
11 P.2d 912, 123 Cal.App. 688. 

Ga.—^American Fidelity & Casualty 
Co, V- McWilliams, 191 S.E. 191, 
55 Ga.App. 658—Central of Geor¬ 
gia Ry. Co. V. Anderson, 158 S.E. 
333, 43 Ga.App, 189. 
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Idaho.—Ramon v. Interstate Utili¬ 
ties Co., 170 P. 88, 31 Idaho 117. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Stierwalt, 153 N.E. 807, 87 Ind. 
App. 478, certiorari denied 49 S.Ct. 
32, 278 U.S. 633, 73 L.Ed. 551. 

Ky.—McLellan v. Threlkeld, 129 S. 

W.2d 977, 279 Ky. 114. 

Mo.—Ganz v. Metropolitan St. R. Co., 
220 S.W. 490. 

Tex.—Mechanics’ Nat. Bank v. Mar¬ 
shall, Civ.App., 4 S.W.2d 165, error 
dismissed. 

5. Okl.—City of Cushing v. Buck¬ 
les, 273 P. 346, 134 Okl. 206. 

17 C.J. p 1071 note 70. 

Instructions held not contradictory 

N.C.—Campbell v. High Point, T. & 
D. R. Co., 159 S.E. 327, 201 N.C. 
102 . 

6. Colo.—Mountain States Tele¬ 
phone & Telegraph Co. v. Sanger, 
287 P. 866, 87 Colo. 369. 

Ill.—See Conrad v. St. Louis, S. & 
P. R. Co., 201 Ill.App. 276. 

17 C.J. p 1071 note 70. 

Instructions held not misleading 
(1) Generally. 

Conn.—Miller v. Connecticut Co., 152 
A. 879, 112 Conn. 476. 

Ga.—Crandall v. Sammons, 7 S.E.2d 
575, 62 Ga.App. 1. 

Idaho.—Ramon v. Interstate Utilities 
Co., 170 P. 88, 31 Idaho 117. 

Ill.—McDaniels v. Terminal R. Ass'n 
of St. Louis, 23 N.E.2d 785, 302 
Ill.App. 332. See Russell v. Chica¬ 
go City Ry. Co., 210 Ill.App. 145. 

Ind.—Jackson v. Rutledge, 122 N.E. 
579, 188 Ind. 415. 

Mich.—Garazewski v. Wurm, 169 N. 
W. 871, 204 Mich. 227. 

Mo.—Rush V, Hollingsworth, App., 
89 S.W.2d 535. 

Okl.—^Dewitt V. Johnson, 41 P.2d 476, 
170 Okl. 625. 

Or.—Albright v. Keats, 166 P. 758, 
85 Or. 134. 

Pa.—Herb v. Hallowell, 154 A. 582, 
304 Pa. 128, 85 A.L.R. 1004. 

Tex.—Southwestern Bell Telephone 
Co. V. Perris, Civ.App., 89 S.W. 
2d 229, error dismissed.—Me¬ 
chanics’ Nat. Bank v. Marshall, 
Civ.App., 4 S.W.2d 165, error dis¬ 
missed. 
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to damages be vague and uncertain^ The instruc- , 
tions should contain no irrelevant statements, espe- | 
cially such as may be construed as an intimation of i 
the court adverse to either litigant, respecting the I 
merits of the case on the facts.It is improper to j 
lay down an erroneous rule of damages, even though j 
it is given merely by way of illustration,*^ and not « 
intended to be controlling on the judgment of the ■ 
jury;^^ but where an erroneous application of a ' 
certain method of estimating damages is suggested ' 
by counsel, the court may explain to the jury the i 
correct application of such method should they de- i 
sire to utilize the same,^^ and the court may state 
the rule of damages in cases analogous to that be¬ 
fore it in order to suggest that they do not apply 
to the particular case in question^- Where one 
of the plaintiffs in an action is merely a nominal 
party, an instruction is erroneous which mentions 
elements of damage properly recoverable by him su¬ 
ing in his own right, but not recoverable by his 
coplaintiffs, without sufficiently differentiating 
themT^ The fact that the measure of damages 
has been correctly stated in one portion of the 
charge will not cure the error in employing lan¬ 
guage in another portion of the charge sufficiently 
broad to amount to an intimation that the damages 
are to be assessed without the application of any 
rule of law whatever.^^ Where a liability is con- 


duional up(>n the existence of another event or 
state of fact^, the existence of such latter facts 
must :iot be d:^reg:l^ded by tlic court in its instruc¬ 
tions.'^’^ A request for an instrtiction which does 
not disclose the theory upon which it is to be given 
may be proper!}' refused as niisjeadJiig.'^^ 

Directing azeard nf damages. As has been noted 
supra g 117, an instriicticm as to an award of ex¬ 
emplary damages should ordinarily be permissive 
and not mandatory. This requirement is not pres¬ 
ent where merely compensatory damages are 
sought,^" and, while an instruction requiring the 
jury to consider the question of assessment of dam¬ 
ages before they have previously passed upon the 
issues of the case may be regarded as erroneous, as 
assuming that there are damages,^it is not error, 
where the wrong is clearly established or admit¬ 
ted, to instruct the jury to ascertain the amount of 
damagesA^ 

Alternative instructions. The court may give dif¬ 
ferent ways for estimating damages where they 
are consistent with each other, and would each pro¬ 
duce the same result,-^ and where there are two 
hypotheses under which the damages may be esti¬ 
mated, depending on the finding of certain facts 
by the jury, it is proper for the court to submit the 
rules applicable to eachA^ However, an instruc- 


(2) Instruction on measure of 
damages, using- word ‘‘carelessness” 
instead of “negligence,” held not er¬ 
roneous as misleading, especially 
where same matters were fully cov¬ 
ered in other instructions.-r-Hanson 
V. Hess, 16 P.2d 785, 128 Cal.App. 
151. 

(3) Instruction submitting issue 
of damages for disfigurement by 
facial scars as “for disfigurement by 
reason of scars” held not misleading, 
although there were also body scars. 
—Siesseger v. Puth, 234 N.W. 540, 
211 Iowa 775. 

(4) In personal injury action, use 
of word “accident” in instruction 
that plaintiff could not recover for 
any damages, pain or suffering nat¬ 
urally resulting from any ailments 
which plaintiff may have had prior 
to the accident was not misleading, 
where the word “accident” had* ref¬ 
erence only to the “occurrence” of 
plaintiff's injury.—Robinson v. Kan¬ 
sas City Public Service Co., Mo., 137 
S.W.2d 548. 

(5) Instruction that unless tuber¬ 
culosis of hip was caused by acci¬ 
dent, employee could not recover 
therefor, held not misleading, “there¬ 
for” clearly referring to tubercular 
condition and not to accident.—Hues 

V. Century Electric Co., Mo., 280 S. 

W. 412. 


7. Ga.—Southern R. Co. v. Hardin, 
33 S.E. 436, 107 Ga. 379. 

17 C.J. p 1064 note 94. 

Instructioiis held not vague or un^ 
certain 

Instruction to allow plaintiff rea¬ 
sonable compensation for injuries, 
“together with” pain of mind or 
body, “together with” partial loss 
of use of wrist, held erroneous as 
vague and uncertain.—Rose v. West¬ 
ern Union Telegraph Co., Mo.App,, 38 
S.W.2d 483. 

8. Neb.—South Omaha v. Sutiiffe, 
101 N.W. 997, 72 Neb. 746. 

17 C.J. p 1063 note 92. 

Instructions held not leading or 
suggestive 

Tex.—Farmers' & Mechanics’ Nat. 
Bank v. Marshall, Civ.App., 4 S.W. 
2d 165, error dismissed. 

9. Ala.—^Alabama Great Southern 
R. Co. V. Davis, 24 So. 862, 119 
Ala. 572. 

Cal.—Melone v. Sierra R. Co., 91 P. 
522, 151 Cal, 113. 

Ill.—Conrad v, St. Louis, etc., R. Co., 
201 IlLApp. 276. 

N.Y.—Gregory v. New York, etc., R. 

Co., 8 N.Y.S, 525, 55 Hun 303. 

17 C.J. p 1072 note 71. 

10. Mich.—Kinney v. Polkerts, 44 
N.W. 152, 78 Mich. 687. 

17 C.J. p 1072 note 72. 

11. Mass.—Rooney v. New York, 
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etc., R. Co., 53 N.E. 435, 173 Mass. 

222 . 

17 C.J. p 1072 note 73. 

12. N.H.—Hackett v. Boston, etc., 
R. Co., 35 N.H. 390. 

17 C.J. p 1072 note 74. 

13. Mo.—Brown v. Hannibal, etc., 
R. Co., 23 Mo.App. 209. 

17 C.J. p 1072 note 75. 

14- Pa.—Philadelphia, etc., R. Co. v. 
Adams, 89 Pa. 31, 33 Am.R. 721. 

15. Fla.—Brent v. Parker, i So. 7S0, 
23 Fla. 200. 

16. Ala.—Louisville, etc., R. Co. v. 
Davis, 12 So. 786, 99 Ala. 593. 

17 C.J. p 1072 note 7S- 

17. Ill.—Salem v. "Webster, 6l N.E. 
323, 192 Ill. 369, affirming 95 Ill. 
App. 120. 

17 C.J. p 1068 note 42. 

18. Ill.—North Chicago St. R. Co. 
V. Honsinger, 51 N.E. 613, 175 HI. 
318—Felsenthal v. Block, 8 Ill-App. 
425. 

19. Ill.-—North Chicago St. R. Co. v. 
Honsinger, 51 N.E. 613, 175 HI. 
318, affirming 70 Ill. App. 101— 
Aurora v. Hillman, 90 Ill. 61. 

20. Tex.—Ft. Worth, etc., R. Co. v. 
Andrews, Civ.App., 29 S.'W. 920. 

21- Tex.—Southwestern R. Co. v. 

Baradford, Civ.App., 139 S.W. 1046. 
17 C.J. p 1070 note 61. 
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tioii whicTi submits to the jury the contention of 
both plaintiff and defendant as to the proper meas¬ 
ure of damages, and leaves the question open to the 
jury, is erroneous where the contention made by one 
of them is clearl}' In a case where nom¬ 

inal damages may be recovered, it is proper to state 
that in a certain contingency actual damages may 
be recovered, and that in a certain other contingen¬ 
cy nominal damages only are recoverable.-^ 
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b. Idmitation of Recovery to Amount Claimed 
in Pleadings 

Instructions relative to damages should conform to 
the pleadings, and the generally prevailing view is that 
they may and should limit recovery to the amount 
claimed. 

The charge as to damages should conform to the 
pleadings, 24 and, although there is authority to the 
I contrary,25 the general view is that the charge may 
and should restrict recovery to the amount claimed 
in the pleadings,26 and is not objectionable as lead- 


22. U.S.—Cay ton v. Day, Pa., 178 j 
F. 249, 101 C.C.A. 600. 

17 C.J. p 1070 note 62, 

23. Iowa.—Bradley v. Redmond, 42 
Iowa 452. 

24. U.S,—Union Oil Co. of Cali¬ 
fornia V. Hunt, C.C.A.Or., Ill F.2d 
269—Pure Oil Pipe Line Co. v. 
Ross, C.C.A.Okl., 51 P.2d 925. 

Cal.—Redwing" v, Moncravie, 21 P.2d 
986, 131 Cal.App. 569. ■ 

Conn.—Bgelston v. Duggan, 139 A. ; 

274, 107 Conn. 27. | 

Ohio.—Cincinnati Traction Co. v. 
Wooiey. 4 Ohio N.P..N.S. 122, 

affirmed 77 Ohio St. 642, 53 Wkly. 
L.Bul. 51. 

Tex.—Williams v. Pool, Civ.App., 293 
S.W. 233. 

Wash.—Gosa v. Hyde. 202 P. 274, 117 
Wash. 672. 

17 C.J. p 1064 note 1. 

ITo claim for aggravation 
Where plaintiff in personal in¬ 
jury action claimed no aggravation 
of previous disorders, charge that 
she was entitled to recover damages 
for an aggravation of such disor¬ 
ders held reversible error.—Von Sy- 
dow V. Long Beach Bus Co., 292 N. 
y.S. 662, 249 App.Div. S38. 

Mental injury 

In personal injury case, instruc¬ 
tion, unsupported by allegations that 
jury might consider mental injury 
or suffering, is erroneous. 

Tex—Williams v. Pool, Civ.App., 
293 S.W. 233. 

Wash.—Gosa v. Hyde, 202 P. 274, 117 
Wash, 672. 

Instructions sustained 
(1) Generally. 

Colo.—Seeing Denver Co, v. Morgan, 
185 F. 339, 66 Colo. 565. 

Ill.—Wever v. Staggs, 264 Ill.App. 
556. 

Ky.—Jones Savage Lumber Co. v. 
Thompson, 25 S.W.2d 373, 233 Ky. 
198—Lexington & E. Ry. Co. v. 
White, 206 S.W. 467, 1S2 Ky. 267. 
Mo.—^August Viermann Bricklaying 
Co. V. St. Louis Contracting Co., 
73 S.W.2d 734, 335 Mo. 534—Lein- 
gang V. Geller, Ward & Hasner 
Hardware Co., 73 S.W.2d 256, 335 
Mo. 549—Ganz v. Metropolitan St. 
Ry. Co., 220 S.W. 490—Livesay v. 
Ambassador Operating Co.. App., 
92 S.W.2d 961—Lord v. Austin, 


App., 39 S.W.2d 575—Rooney v. 
St. Louis-San Francisco Ry. Co., 
2S6 S.W. 153, 220 Mo.App. 273— 
Tocco V. C. D. Kenny Co., App., 
269 S.W. 92 S —Roman v. King, 
App., 26S S.W. 414—Pollinger v. 
Messerschmidt, App., 260 S.W. 804 
—Bradford v. City of St. Joseph, 
App., 214 S.W. 281, certiorari 
Quashed State ex rel. City of St. 
Joseph V. Ellison, 223 S.W. 671. 
XD.—Xichols V. Kluver, 237 N.W. 
640, 61 N.D. 42. 

Tex,—Panhandle & S. F. Ry. Co. v. 
Jones, Civ.App,, 105 S.'VV.2d 443— 
Dallas Ry. & Terminal Co. v. 
Davis, Civ.App., 26 S.W.2d 340— 
Farmers’ & Mechanics’ Nat. Bank 
v. Marshall, Civ.App., 4 S.W.2d 
165, error refused—Port Worth 
Belt By. Co. V. Davis, Civ.App., 
254 S.W. 219. 

17 C.J. p 1064 note 1 [a]. 

(2) Permanent injury generally. 
Mo.—Moore v. Hines, 241 S.W. 457, 

210 Mo.App. 181. 

Tex.—Sanchez v. McKittrick, Civ. 
App., 25 S.W.2d 935, error dis¬ 
missed. 

(3) Inclusion of physical disabili¬ 
ties in instruction justified under 
pleadings.—Bergfeld v. Dunham, Mo. 
App., 228 S.W. 891—Harrington v. 
Kansas City Rys. Co., Mo.App., 217 
S.W. 879. 

(4) Instruction covering injury to 
health warranted by allegations. 

Ga.—^American Bakeries Co. v. John¬ 
son, 200 S.E. 485, 59 Ga.App. 150. 

W.Va,—^Venable v. Gulf Taxi Line, 
141 S.E. 622, 105 W.Va. 156. 

lustructiou properly refused, under 
allegations 

In passenger’s action against bus 
company for injuries sustained, al¬ 
legation that passenger was injured 
and a statement of nature of specific 
injuries precluded requested charge 
that passenger could not recover for 
injury to right knee on ground that 
such injury was not specifically al¬ 
leged, since allegation was general 
enough to admit proof of such in¬ 
jury.—Birmingham Electric Co. v. 
Chandler, 17? So. 646, 28 Ala.App. 
9, certiorari denied, Sup., 177 So. 648, 
235 Ala. 104. 

25. Ala.—^Louisville & N, R, Co. v. 
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Sturdivant, 104 So. 868, 21 Ala. 
App. 24. 

lu action for personal injury, for 
the court to state to the jury the 
amount of damages claimed by 
plaintiff in his pleadings is reversi¬ 
ble error.—Porter v. Zeuger Milk Co., 
7 A.2d 77, 136 Pa.Super. 48- 

2S. U.S.—Hoffschlaeger Co. v. Pra- 
ga, C.C.A.Hawaii, 290 F. 146. 

Cal.—Lahti v. McMenamin. 268 P. 
644, 204 Cal. 415—Machado v. 

Harm, 297 P. 626, 112 Cal.App. 
748—Johnson v. Pickwick Stages 
System, 291 P. 611, 108 Cal.App. 
279—Sonstelie v. Bush, 283 P. 
33$. 102 Cal.App. 396. 

Colo.—Denver Trarhway Corporation 
V. Gentry, 256 P. 1088, 82 Colo. 51. 
Ill.—Jones V. Standerfer, 15 N.E.2d 
924, 296 Ill.App. 145—Van Meter 
V. Gurney, 240 Ill.App. 165— 
Chandler v. Gifford, 223 Ill.App. 
486. See Devine v. Chicago Rys. 
Co., 198 Ill.App. 188. 

Ind.—Benham v. Heath, 133 N.E. 179, 
77 Ind.App. 91. 

Iowa.—^Andersen v. Christensen, 268 
N.W. 527, 222 Iowa 177. 

Kan.—Mercado v. Nelson, 235 P. 123, 
118 Kan. 302. 

Mich.—Peters v. Wurzburg, 255 N.W. 
316, 267 Mich. 45. 

Ohio.—Loos V. Wheeling & L- B, 
Ry. Co., 22 N.E.2d 217, 60 Ohio 
App. 527—Misrach' v. Epperson, 
168 N.E. 230, 32 Ohio App. 451. 
Okl.—Missouri Pac. R. Co. v. Steel, 
284 P. 21, 141 Okl. 133. 

Or.—Haltom v. Fellows, 73 P.2d 680, 
157 Or. 514. 

Va.—Russell Lumber Co. v. Thomp¬ 
son <& Lambert, 119 S.E. 117, 
137 Va. 386. 

W.Va.—^Keathley v. Chesapeake & O. 
Ry. Co., 102 S.E. 244, 85 W.Va. 
173. 

Actual and punitive damages 

Jury should be instructed that no 
greater actual or punitive damages 
can be recovered than amount 
sought.—Hageman v. Arnold, 254 P. 
1070, 79 Mont. 91. 

Instructions upheld 

(1) Generally.—^August Viermann 
Bricklaying Co. v. St. Louis Con¬ 
tracting Co., 73 S.W.2d 734, 335 Mo. 
534. 

(2) Instruction limiting award to 
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iiig the jury to believe that they must award the 
full amount claimed unless so mistakenly phrased as 
to indicate that such is the case.27 It has been held 
that, regardless of the amount of damages which 
the evidence submitted would justify, an instruc¬ 
tion which does not clearly limit the recovery of 
damages to the amount claimed in the petition is 

erroneous, 2S although it has also been held that, 

where the damages as shown by the evidence are 
within the limits of those pleaded, it is unnecessary 
to instruct the jury to assess damages within the 
amount claimed by the pleadings.^® 

Where the suit involves different elements of 
damage, it has been held proper to instruct the 
jury to limit recovery on each to the respective 


j amount claimed therefor in the pleadings,^and 
I erroneous re-< to do aithoi:gh such rule has 

j been htdd inapplicable where the evidence shows 
: that the combined maximum amounts are within the 
limit fixed by the complaint/'^" Where evidence has 
been introduced concerning items not pleaded, the 
jury should be instructed not to allow damages 
thcrefor.^2 

An instruction will be presumed to be confined 
to the pleadings when such interpretation is con¬ 
sistent with the general rules of construction.^^ 
Where a complaint reasonably construed will sup¬ 
port an instruction as given by the court, defend¬ 
ant, where he has not objected to the complaint, 
cannot object to a failure of the court to charge 


“damages, if any, sustained and 
complained of,” held to restrict 
plaintiff’s claim to damages alleged 
in complaint.—Wallden v. Market St. 
Ry. Co., 9 P.2d 602, 121 Cal.App. 
647. 

(3) Instruction that damages shall 
he such as will compensate plaintiff 
for injuries sustained, held under 
facts not subject to objection that 
damages are not limited to those 
shown in complaint.—Indianapolis 
Traction & Terminal Co. v. Thorn¬ 
burg. 125 N.E. 57, 74 Ind.App. 642. 

In Missouri 

(1) It has been held that the in¬ 

structions should limit the amount 
of recovery to that claimed in the 
pleadings.—Lemgang v. Geller, Ward 
& Hasner Hardware Co., 73 S.W.2d 
256, 335 Mo. 549—^Davis v. City of 
Independence, 49 S.W.2d 95, 330 

Mo. 201—Smith v. Chicago, R. I. & 
P. Ry. Co., 2S5 S.W. 524, 221 Mo. 
App. 715—Hance v. United Rys. 
Co. of St. Louis, App., 223 S.W. 123— 
Merten v. St, Louis Coffin Co., App., 
232 S.W. 201. 

(2) It has also been held proper 
to name the maximum amount of 
recovery permissible as the amount 
claimed in the pleadings.—Olian v. 
Olian, 59 S.W.2d 673, 332 Mo. 689— 
Grubbs v. Kansas City Public Serv¬ 
ice Co., 45 S.W.2d 71, 329 Mo. 390— 
Stahl V. St. Louis-San Francisco Ry. 
Co., 287 S.W. 628—Salmons v. St. 
Joseph & G. I. Ry. Co., 197 S.W. 35, 
271 Mo. 395—Yarnell v. Missouri 
Utilities Co., App., 23 S.W,2d 225— 
Gossett V.' Kansas City Public Serv¬ 
ice Co., App., 17 S.W.2d 372—Flynn 

V. Kansas City Rys. Co., App., 225 S. 

W. 974. 

(3) Other Missouri decisions, how¬ 
ever, have held that the instruc¬ 
tions need not and should not limit 
the amount of recovery to the sum 
named in the pleadings.—^Brashear 
V. Missouri Power & Light Co., 49 


S.W.2d 639, 226 Mo.App. 1160—Scan- 
lan V. Kansas City, 19 S.W.2d 522, 
223 Mo.App. 1203. 

(4) It has also been held not 
reversibly erroneous to omit an 
instruction expressly limiting recov¬ 
ery to the amount claimed m the 
pleadings.—Hiatt v. Wabash Ry. Co., 
69 S.W.2d 627, certiorari denied Wa¬ 
bash Ry. Co. V. Hiatt, 55 S.Ct. 72, 293 
U.S. 560, 79 L.Ed. 661. 

(5) Instruction on damages, fixing 
no maximum sum reco\’erable has 
been held not error as against de¬ 
fendant.—^Hulsey v. Tower Grove 
Quarry & Construction Co., 30 S.W. 
2d 1018, 326 Mo. 194. 

In Texas 

(1) It has been held that the In¬ 
structions should not permit recov¬ 
ery of more than the amount 
claimed in the pleadings.—Texas 
Cities Gas Co. v. Ellis, Civ.App., 63 
SW.2d 717—Stedman Fruit Co. v. 
Smith, Civ.App., 45 S.W.2d 804. 

(2) It has also been held, how¬ 
ever, that the trial court should not 
charge the jury that plaintiff’s re¬ 
covery must not exceed a named 
sum inasmuch as mentioning the 
named sum may lead to an award 
in excess of what is proper under 
the evidence.—Southland Greyhound 
Lines v. Ashby, Civ.App., 80 S.W.2d 
445, error dis-missed. 

27. Ill.—^Kellyville Coal Company v, 
Strine, 75 N.E. 375, 217 Ill. 516— 
Jones V. Standerfer, 15 N.E.2d 924, 
296 Ill. App. 145—^Van Meter v. 
Gurney, 240 IlLApp. 165. 

Ky.—Trimble v. Baker, 116 S.W.2d 
968, 273 Ky. 434—^Fenton Dry 

Cleaning & Dyeing Co. v. Hamil¬ 
ton, 11 S.W.2d 409, 226 Ky. 580. 
Mo.—Silsby v. Hinchey, App., 107 S. 
W.2d 812. 

Clarification of matter 

(1) In personal injury action, if 
any allusion is to be made by the 
trial court to the extreme amount 
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which the Jury may allow, it should 
appear clearly that the only reason 
the amount is specified is because 
that is the sum which is claimed by 
plaintiff in his declaration.—Chesa¬ 
peake & O- Ry. Co. V. Mizelle, 118 
S.E. 241, 136 Va. 237. 

(2) An instruction advising jury 
of amount sued for is not erroneous 
where reason why court has put the 
particular limitation on size of ver¬ 
dict is disclosed in instruction.— 
Silsby v, Hinchey, Mo.App., ID? S. 
W.2d SI2. 

28. Ky.—Dowdy v. McGuire, 287 S. 
WV 94S, 216 Ky. 374. 

17 C.J. p 1065 note 7. 

29. Mo.—Leighton v. Davis, 260 S. 
W. 986—Peck v. W. P. William¬ 
son Advertising Service in St. 
Louis, App., 68 S.W.2d 847. 

30. Ky.—Chesapeake & O. R. Co. v. 
Blackburn, 222 S.W. 99, 18S Ky. 
456. 

Mo.—Meeker v. Union Electric Light 
& Power Co., 216 S.W. 933. 

31. Iowa.—Desmond v. Smith, 257 
N.W. 543, 219 Iowa 83—Wosoba v. 
Kenyon, 243 N.W. 569, 215 Iowa 
226. 

Mo.—Robinson v. Chicago, R, I. & 
P. Ry. Co., App., 288 S.W. 113— 
Nigh V. Chicago, R. I. & P. Ry. 
Co., 276 S.W. 1038, 220 Mo.App. 
766. 

Tex.—Texas Cities Gas Co. v. Ellis, 
Civ.App., 63 S.W.2d 717, 

17 C.J. P 1065 note 8. 

32. Mo.—Morris v. Kansas City 
Rys. Co., App.. 223 S.W. 784. 

17 C.J. p 1065 note 8. 

33. Ky.—Union Light, Heat Pow¬ 
er Co. V. O'Connell, 248 S.W. 237, 
198 Ky. 122. 

Mo.—Kelly v. Kiel, App., 117 S.W.2d 
1086—Reagen v. People’s Motor- 
bus Co. of St. Louis, App., 35 S.W. 
2d 945. 

34. Tex.—Gulf, etc., R. Co. v. Box, 
17 S.W. 376, SI Tex. 670. 
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in accf>r«'lance with the construction more favorable 
to himself, which he has placed upon it.^^ In an 
action against an insurer and another, the latter is 
entitled on request to have the jury advised that 
the insurer's liability was limited to a specified 
sum. 

fillers the amount sued for is excessiz'^ey it is im¬ 
proper to instruct the jury that the 3 ' ma}' assess 
up to the full amount claimed in the pleadings,^^ 

c. Instructions as to Interest 

instructions relative to allowance of interest should 
comply with rules of substantive law applicable to the 
case. 

Where the prevailing party is entitled to an}' in¬ 
terest, the court should instruct as to that fact^^ 
and as to the rate of interest that the jur}^ ma}' as¬ 
sess in their verdict,pointing out differences, if 
any, as to allowance of interest on different ele¬ 
ments of damage,and where the allowance of 
interest rests in the discretion of the jury they may 


and should be expressly so advised.^^ On the other 
hand, the court should not in an improper case in¬ 
struct the jury that they must add interest,and 
where interest is not recoverable it is improper to 
instruct the jury that they may take the matter of 
interest into consideration.^^ 

An instruction that the jury may not allow a sum, 
with interest, exceeding the amount of damages 
claimed has been held proper,and an instruction 
that plaintiff could recover interest when not sued 
for has been held improper in so far as it author¬ 
ized recovery beyond the amount sued for.'^s 

g 180. -- Restriction of Jury to Evidence 

Generally speaking, instructions should restrict the 
jury in the assessment of damages to those shown by 
the evidence and to amounts sustained by the pertinent 
testimony before them. 

The instructions should conform to the circum¬ 
stances in proof and must not be so framed as to 
allow the jury to assess damages without regard to 
the evidence in the case,^^ and should limit recovery 


35. Tex,—Texas Cent. R. Co. v. 
Stuart. 20 S.W. 962, 1 Tex.Civ, 
App. 642. 

36. Wash.—Field v, North Coast 
Transp. Co., 2 P.2d 672, 164 Wash. 
123, 76 A.L.R. 1114. 

37. Miss.—Gulfport & Mississippi 
Coast Traction Co. v. Keebler, 94 
So. 795, 130 Miss. 631—Alabama & 
V. Ry. Co. V. Dennis, 91 So, 4, 128 
Miss. 29S. 

38. Mass.—Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 
172 N.E. 590, 272 Mass. 44S, 72 A. 
UR. 1143. 

Award of interest as damages see 
supra § 92. 

39. Neb.—^Kimball v. Lanning-, 165 
N.\y. 890, 102 Neb. 63. 

Use of legal rate in computations 
see infra § 194. 

Discretion as to rate 

Charge leaving jury to determine 
what rate of interest up to seven 
per cent should be used in deter¬ 
mining present cash value of dam¬ 
ages for permanent injury is prop¬ 
er; and the judge need not name 
interest rate that jury must use in 
reducing verdict for damages to 
present cash value.—Central of Geor¬ 
gia Ry, Co. V. Anderson, 158 S.E. 333, 
43 Ga.App. 189. 

49. Pa.—Conover v. Bloom, 112 A. 

752, 269 Pa. 548. 

Personal and propeirty damages 

In an action for personal injuries 
and for injury to an automobile, 
there was prejudicial error where 
the jury was told that allowance 
could be made for delay in payment 
of the damages to be awarded, where 
there was a failure to point out I 


to the jury a difference in the rules 
to be applied as to injuries to per¬ 
sonal property and to personal in¬ 
juries, the injury to the automobile 
being a comparatively small portion 
of the claim submitted.—Conover v. 
Bloom, supra. 

41. Md.—Middendorf, Williams & 
Co. V. Alexander Milburn Co., 113 
A. 348, 137 Md. 583. 

Mont.—Phelps v. Great Northern Ry. 
Co., 213 P. 610, 66 Mont. 198, cer¬ 
tiorari dismissed Great Northern 
Ry. Co. V. Galbreath Cattle Co., 44 
S.Ct. 334, 264 U.S. 571, 68 L.Bd. 
855, and reversed on other grounds 
46 S.Ct. 439, 271 U.S. 99, 70 L.Ed. 
S54. 

I Discretion of jury 

In a tort action brought in tres¬ 
pass to recover damages for an il¬ 
legal distress in sale, it is error to 
instruct the jury to add interest to 
the amount of damages assessed; 
the damages in such case being un¬ 
liquidated the jury should be in¬ 
structed that they may add not to 
exceed legal interest or a less 
amount as they see fit.—Reece v, 
Rodgers, 40 Pa.Super. 171. 

42. N.Y.—Ryan v. Empire Engineer¬ 
ing Corporation, 121 N.E, 461, 225 
N.Y. 62, reversing 156 N.Y.S. 1143, 
172 App.Div. 940. 

Va.—Datham v. Powell, 103 S.E. 638, 
127 Va. 382—Washington & O. D. 
Ry. V. Westinghouse Electric & 
Mfg. Co., 91 'S.E. 646, 120 Va. 620, 
modifying 89 S.E. 131, 120 Va. 
620. 

43. Ga.—Southern Ry. Co. v. Groov¬ 
er, 154 S.E. 706, 41 Ga,App. 746. , 
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44. R.L—Revens v. Berth, 147 A. 
751. 

45. Ga.—Poythress v. Hagan Groc¬ 
ery Co., 121 S.E. 864, 31 Ga.App. 
611. 

46. Ga.—Crandall v. Sammons, 7 S. 
E.2d 575, 62 Ga.App. 1—Dawson 
Motor Co. V. Petty, 186 S.E. 877, 53 
Ga.App. 746. 

Ill.—Schultz V. Gilbert, 20 N.E.2d 
884, 300 Hl.App. 417—Chandler v. 
Gifford, 223 Ill.App. 486—Hopkins 
V. Whelan, 217 Ill.App. 248. 

Ind.—^Lake Erie & W. R. Co. v. John¬ 
son, 183 N.E.' 732, 191 Ind. 479— 
Benham v. Heath, 133 N.E. 179, 
77 Ind.App. 91. 

Ky.—Southeastern Telephone Co. v. 
Payne, 69 S.W.2d 358, 253 Ky. 245 
-—Nashville, C. & St. L. Ry. v. 
Byars, 25 S.W.2d 733, 233 Ky. 

309—Union Light, Heat & Power 
Co. V. O’Connell, 248 S.W. 237, 198 
Ky. 122. 

Miss.—Kramer Service v. Wilkins, 
186 So. 625, 184 Miss. 483. 

Mo.—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 341 
Mo. 658—^Davis v. Davis, App., 235 
S.W. 182—Ottofy V. Mississippi 
Valley Trust Co., 196 S.W. 428, 
197 Mo.App. 473—Bate v. Harvey, 
App., 195 S.W. 571. 

Mont.—Robinson v. F. W. Woolworth 
Co., 261 P. 253, 80 Mont. 431. 

N.J.—Kinsella v. Dolinsky, 159 A 
157, 10 N.J.Misc. 343. 

Ohio.—Cincinnati Traction Co. v. 
Wooley, 4 Ohio N.P.,N.S., 122, af¬ 
firmed 77 Ohio St. 642, 53 Wkly.L. 
Bui. 51. 

Or.—Bevin v. Oregon-Washington R. 
& Nav. Co., 298 P. 204, 136 Or. 18, 
certiorari denied Oregon-Wash- 
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ington R. & Nav. Co. v. Bf-vin, 52 

S.Ct. 21, 284 U.S. 639, 76 L.Ed. 

543. 

Tex.—Williams v. Pool, Civ.App., 293 

S.W. 233~Chicag:o, R. I. & G. Ry. 

Co. V. Mitclium. Civ.App., 214 S. 

W. 699, error refused. 

Va.—Dreyfus & Co. v. Wooters, 96 S. 

E. 235, 123 Va. 42. 

17 C.J. p 1065 note 15-p 1066 note 

19, p 1075 note 8. 

Injury to spine 

In an action for personal injuries, 
a statement in the charg“e that, 
if the jury found that an X-ray pic¬ 
ture did not show a fracture of a 
vertebra, as claimed, the question 
still remained whether the accident 
caused an injury to plaintiff’s spine, 
was erroneous, w^here there was no 
evidence to show an injury to the 
spine, except the photograph, plain¬ 
tiff’s testimony as to pains in his 
back not showing an injury to the 
spine, rather than to nerves or mus¬ 
cles of the back.—Chicago, M. & St. 
P. Ry. Co. V. Holverson, C.C.A.Iowa, 
264 F. 597, 9 A.L.R. 1401. 

Mental suffering and hospital hiUs 

Where in its instruction as to 
measure of damages the court in¬ 
cluded mental suffering as an ele¬ 
ment, also hospital bills, there being 
no substantial proof as to either, 
the case must be reversed.—Gosa v. 
Hyde, 202 P. 274, 117 Wash. 672. 
Sciatica 

Submitting sciatica as element of 
damages held error, in view of un¬ 
contradicted expert testimony that 
sciatica was not included in com¬ 
plaint.—Egelston v. Duggan, 139 A, 
274, 107 Conn. 27. 

Special damages susceptible of proof 
in money 

Instruction that jury could make 
estimate of damages from facts and 
circumstances in proof and by con¬ 
sidering them in connection with 
their knowledge and experience held 
improper, where injured woman’s 
husband was suing for consequen¬ 
tial or special damages which were 
susceptible of proof in money.— 
Redwing v, Moncravie, 21 P.2d 986, 
131 Cal.App. 569. 

Affirmative exclusion of matter 

In action for injuries to wife drink¬ 
ing bottled beverage containing 
glass, defendant was entitled to af^ 
firmative exclusion of such elements 
of damages as might have been at¬ 
tributable to prior infirmities result¬ 
ing from three abdominal operations, 
where evidence raised issue as to 
existence in wife of preexisting in¬ 
firmity attributable to such opera¬ 
tions which jury might have believed 
contributed to pain, suffering, and 
incapacity.—Texas Coca-Cola Bot¬ 
tling Co. V. Lovejoy, Tex.Civ.App., 
138 S.W.2d 254, error refused. 

Particular items 

(1) Instructions should limit re- 


covi-ry for particuktr ;t' my of dam¬ 
age to thoSH tslaMirh-^d Ir. th** 
d^-ncf*.—Feder v. I’rrrj Geal rv»., 27 9 
Ill.App. .311—17 C.J. p 1 h 67 note 29. 

(2) Where th*- evidence ae to j>ar~ 
ticular items of damage was undis¬ 
puted as to the amount of dam¬ 
ages sustained, court shnuM have 
instructed jury not to return a vt-r- 
dict m an amount in exces.s of the 
amounts testified to on such items 
of damages.—Caldbick v, MarysviHe 
Water & Power Co., 195 P. ifc’7, 114 
Wash. 562, 

Instructions sustained 

(1) Generally. 

Cal.—Haun v. Tally, ISl P. 81, 4o 
Cal.App. 585. 

Ga.—Central of Georgia Ry. Co. v. 
Francis, 149 S.E. S(J6 40 Ga.App. 
3S3. 

Ky.—Chesapeake & O. Ry. Co. v. 
Shanks, 86 S.W. 2d 128 260 Ky. 

416. 

Md.—American Stores Co. v. Herman, 
171 A. 54, 166 ild. 212—Shaivitz v. 
Etmanski, 164 A. 169, 164 Md. 

125—County Com’rs of Prince 
George’s County v. Timmons, 133 
A. 322, 150 Md. 511. 

Mass.—Bryant v. Emerson, 197 XE. 
2, 291 Mass. 227. 

Mo.—Macklin v. Fogel Const. Co., 31 
S.W.2d 14, 326 Mo. 38—Cunning¬ 
ham V. Doe Run Lead Co., 26 S. 
W.2d 957—Gricus v. United Rys. 
Co. of St. Louis, 237 S.W. 763, 291 
Mo. 582—Bryant v. Kansas City 
Rys. Co., 228 S.W. 472, 286 Mo. 
342—^Walls V. Thompson, App., 119 
S.W.2d 43—McJsiicholas v. Con¬ 
tinental Baking Co., App., 112 S.W. 
2d 849—Pollinger v. Messer- 
schmidt, App., 260 S.W. 804— 
Humpert v. Wells, App., 252 S.W. 
60. 

Ohio.—Franklin Motor Car Co. v. 
Dyer, 163 N.E. 563, 29 Ohio App. 
241. 

Tex.—Port Worth Belt Ry. Co. r. 

Davis, Civ.App., 254 S.W. 219. 

17 C.J. p 1066 note 19 [bj. 

(2) Future pain and suffering and 
permanent injury. 

Mo.—Benjamin v. C. Hager & Sons 
Hinge Mfg. Co., App., 273 S.W. 754 
—Bradford v. City of St. Joseph, 
App., 214 S.W. 281, certiorari 
quashed State ex rel. City of St. 
Joseph V. Ellison, 223 S.W. 671. 
N.C.—O'Brien v. Parks Cramer Co-, 
145 S.E. 684, 196 N.C. 359. 

N.D.—^Nichols V. Kluver, 237 N.W. 
640, 61 N.D. 42. 

Tex.—Lone Star Gas Co. v. Haire, 
Civ.App., 41 S.W.2d 424. 

(3) Future medical expense.— 
Detchemendy v. Wells, Mo.App., 253 
S.W. 150- 

(4) Permanent injury arising from 
disfigurement.—^Willis v. Schertz, 175 
N.W. 321, 188 Iowa 712. 

(5) Physical and mental pain and 
doctors’ and medicine bills.—^Dallas 
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’ Ry. cv TfTmir.al Co. v. Davis, Tex. 

Civ-App. 26 :!40. 

' Physir-3;m«’ and surgeons’ 

h.IIs, and nnd iiurs/o'-'* bills, 

nnyfinnhly and neot-ssarily inr-urred. 
—Cdiver V. Wetiver, L*12 P, 978, 72 
i Cnlo. 549. 

; (7) Minor ohriraeter of Injuries.— 

I Southern Grocery Stores v. Cain, 1«S7 
> S.K. 3.50, 54 Ga.App. 48. 

Evidence sufficient to sustain, in¬ 
structions covering injury to or 
byr 

(1) Alignment of cervical verte- 
iirae.—McCoy v. Cole, 24 9 N.IV. 213, 
216 Iowa 1320. 

(2) Disfigurement.—Abelman v. 

Ormond, 1S7 S.E. 393, 53 Ga.App. 753. 

(3) Eye.—Emerson v. Hickens, i$4 
A. 381, 105 Va. 197. 

(4) Future earning power. 

Cal.—Von Stetten v. Yellow-Checker 
Cab Co., Consolidated, 2S1 P. 95, 
100 Cal.App. 775. 

Mo.—Kibble v. Quincy, O. & K. C. R. 
Co., 227 S.W. 42, 285 Mo. 603—Ben- 
jamin v. C. Hager & Sons Hinge 
Mfg. Co., App., 273 SAW 754. 

Ohio.—Franklin Motor Car Co. v. Dy¬ 
er, 163 N.E. 5 68, 29 Ohio App. 241. 
Tex.—Dallas Ry. & Terminal Co. v. 
Davis, Civ.App., 26 S.W. 2d 340, 

(5) Generative organs.—Sterr v. 
Wells, Mo.App., 273 S.W. 1092, 

(6) Health generally. 

Ga.—Georgia Power Co. v. Davis* 

6 S.E.2d 154, 61 Ga.App. 453. 
W.Va.—Venable v. Gulf Taxi Line, 
141 S.E. 622, 105 W.Va. 156, 

(7) Nervous system. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 156. 
Mo.—Stofiel V. Reid Bros. Express 
& Transfer Co., App., 35 S.W.2d 
948. 

Request properly refused under evi¬ 
dence 

(1) Generally. 

Mo.—W^alls V. Thompson, App., 119 
S.W,2d 43—^Weise v. Harrison, 
App., 89 S.W.2d 148—Gray v. Phil¬ 
lips Bldg. Co., App., 51 S.W. 2d 
181. 

Or.—^Webb v. Hoov-er-Guernsey Dairy 
Co., 4 P.2d 631, 138 Or. 24. 

(2) Request for elimination of 
monetary loss.—Hammels v. Brit¬ 
ten, 85 P.2d 992, 53 Ariz. 112. 

(3) Evidence in action for injuries 
sustained in automobile accident 
held sufficient to justify court’s de¬ 
nial of charge that damages could 
not be allowed for traumatic neuro¬ 
sis.—Orth v. Wickman, 251 N.W. 127, 
190 Minn. 193. 

rorm 

<1) In action for collision at rail¬ 
road crossing, charge to fix such 
damages as jury considered proved, 
considering evidence on such point, 
if jury found for plaintiff, held not 
erroneous.—Smith v. Erie R. Co., 144 
A. 166, 7 N.J.Misc. 75. 
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ill accordance with the construction more favorable 
to liiniseif, which he has placed upon it.^® In an 
action against an insurer and another, the latter is 
entitled on request to have the jury advised that 
the insurer's liability was limited to a specified 

Where the amount sued for is excessive^ it is im¬ 
proper to instruct the jury that they may assess 
up to the full amount claimed in the pleadings.^' 

c. Instructions as to Interest 

Instructions relative to allowance of interest should 
comply with rules of substantive law applicable to the 
case. 

Where the prevailing party is entitled to any in¬ 
terest, the court should instruct as to that fact^^ 
and as to the rate of interest that the jury may as¬ 
sess in their verdict, pointing out differences, if 
any, as to allowance of interest on different ele¬ 
ments of damage,and where the allowance of 
interest rests in the discretion of the jury they may 


and should be expressly so advised.^^ On the other 
hand, the court should not in an improper case in¬ 
struct the jury that they must add interest,42 and 
where interest is not recoverable it is improper to 
instruct the jury that they may take the matter of 

interest into consideration.43 

An instruction that the jury may not allow a sum, 
with interest, exceeding the amount of damages 
claimed has been held proper, 44 and an instruction 
that plaintiff could recover interest when not sued 
for has been held improper in so far as it author¬ 
ized recovery beyond the amount sued for. 45 

§ 180. - Restriction of Jury to Evidence 

Generally speaking, instructions should restrict the 
jury in the assessment of damages to those shown by 
the evidence and to amounts sustained by the pertinent 
testimony before them. 

The instructions should conform to the circum¬ 
stances in proof and must not be so framed as to 
allow the jury to assess damages without regard to 
the evidence in the case,4S and should limit recovery 


35. Tex.—Texas Cent. R. Co. v. 
Stuart, 20 S.W. 962, 1 Tex.Civ. 
App. 642. 

36. Wash.—Field v. North Coast 
Transp. Co., 2 P.2d 672, 164 Wash. 
12S, 76 A.L.R. 1114. 

37. Miss.—Gulfport & Mississippi 
Coast Traction Co. v. Keebler, 94 
So. 795, 130 Miss. 631—Alabama & 
V. Ry. Co. V. Dennis, 91 So. 4, 12S 
Miss. 298. 

38. Mass.—Fidelity & Casualty Co. 
of New York v. Huse & Carleton, 
172 N.E 590, 272 Mass. 448, 72 A. 
D.R. 1143. 

Award of interest as damages see 
supra !} 92. 

39. Neb.—Kimball v. Lanning, 165 
N.W. 890, 102 Neb. 63. 

Use of legal rate in computations 
see infra | 194. 

3 >iscr©ti 03 i as to rate 

Charge leaving jury to determine 
what rate of interest up to seven 
per cent should be used in deter¬ 
mining present cash value of dam¬ 
ages for permanent injury is prop¬ 
er; and the judge need not name 
interest rate that jury must use in 
reducing verdict for damages to 
present cash value.—Central of Geor¬ 
gia Ry. Co. V. Anderson, 158 S.E. 333, 
43 Ga.App. 189. 

40. Pa,—Conover v. Bloom, 112 A. 

752, 269 Pa. 54S. 

Personal and property damages 

In an action for personal injuries 
and for injury to an automobile, 
there was prejudicial error where 
the jury was told that allowance 
could be made for delay in payment 
of the damages to be awarded, where 
there was a failure to point out 


to the jury a difference in the rules 
to be applied as to injuries to per¬ 
sonal property and to personal in¬ 
juries, the injury to the automobile 
being a comparatively small portion 
of the claim submitted.—Conover v. 
Bloom, supra, 

41. Md.—^Middendorf, Williams & 
Co. V. Alexander Milburn Co., 113 
A. 848. 137 Md. 583. 

Mont.—Phelps v. Great Northern Ry. 
Co., 213 P. 610, 66 Mont. 198, cer¬ 
tiorari dismissed Great Northern 
Ry. Co. V. Galbreath Cattle Co., 44 
S.Ct. 334, 264 U.S. 571, 68 L.Ed. 
855, and reversed on other grounds 
46 S.Ct. 439, 271 U.S. 99, 70 L.Ed. 
854. 

Discretion of jury 
In a tort action brought in tres¬ 
pass to recover damages for an il¬ 
legal distress in sale, it is error to 
instruct the jury to add interest to 
the amount of damages assessed; 
the damages in such case being un¬ 
liquidated the jury should be in¬ 
structed that they may add not to 
exceed legal interest or a less 
amount as they see fit.—Reece v. 
Rodgers, 40 Pa.Super. 171. 

42. N.Y.—Ryan v. Empire Engineer¬ 
ing Corporation, 121 N.E. 461, 225 
N.Y. 62, reversing 156 N.Y.S. 1143, 
172 App.Div. 940. 

Va.—Latham v. Powell, 103 S.E. 638, 
127 Va. 382—Washington & O. D. 
By. V. Westinghouse Electric & 
Mfg. Co., 91 ^S.E. 646, 120 Va. 620, 
modifying 89 S.E. 131, 120 Va. 
620. 

43. Ga.—Southern By. Co. v. Groov¬ 
er, 154 S.E. 706. 41 Ga.App. 746. 
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44. R.I,—Revens v. Berth, 147 A. 
751. 

45. Ga.—Poythress v, Hagan Groc¬ 
ery Co., 121 S.E. 864, 31 Ga.App. 
611. 

46. Ga.—Crandall v. Sammons, 7 S. 
E.2d 575, 62 Ga.App. 1—Dawson 
Motor Co. V. Petty, 186 S.E. 877, 53 
Ga.App. 746. 

Ill.—Schultz V. Gilbert, 20 N.E. 2d 
884, 300 ni.App. 417—Chandler v. 
Gifford, 223 Ill.App. 486—Hopkins 
V. Whelan, 217 Ill.App. 248. 

Ind.—^Lake Erie & W. R. Co. v. John¬ 
son, 133 N.E.' 732, 191 Ind. 479-— 
Benham v. Heath, 133 N.E. 179, 
77 Ind.App. 91. 

Ky.—Southeastern Telephone Co. v. 
Payne, 69 S.W.2d 358, 253 Ky. 245 
—Nashville, C. & St. L. Ry. v. 
Byars, 25 S.W.2d 733, 233 Ky. 

309—Union Light, Heat & Power 
Co. V, O’Connell, 248 S.W. 237, 198 
Ky. 122. 

Miss.—Kramer Service v. Wilkins, 
186 So. 625, 184 Miss. 483. 

Mo.—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 341 
Mo. 658—Davis v. Davis, App., 235 
S.W. 182—Ottofy V. Mississippi 
Valley Trust Co., 196 S.W. 428, 
197 Mo.App. 473—Bate v. Harvey, 
App., 195 S.W. 571. 

Mont.—Robinson v. F. W. Woolworth 
Co., 261 P. 253, 80 Mont. 431. 

N.J.—Kinsella v. Dolinsky, 159 A. 

157, 10 N.J.Misc. 343. 

Ohio.—Cincinnati Traction Co. v. 
Wooley, 4 Ohio N.P.,N.S., 122, af¬ 
firmed. 77 Ohio St. 642, 53 Wkly.L. 
Bui. 51. 

Or.—Bevin v. Oregon-Washington B. 
& Nav. Co., 298 P. 204, 136 Or. 18, 
certiorari denied Oregon-Wash- 
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mgton n. & Xav. Po. v. I 

S.Ct. 1!1, 2.S4 U.S. TfJ L.PM. ] 

543. 

Tex.—Williams v. I'ool, <'”'3v.App.. 21*3 
S.W. 233-—Chicago, R. I. ^ G Fty, 
Co. V. Mitchum, Civ.App., 211 
W. 699, error refused. 

Va.—Dreyfus & Co. v. Wooter.®, 95 S. 

E. 235, 123 Va. 42. ; 

17 C.J. p 1065 note 15-p 1066 note ■ 
19, p 1075 note 8. ' 

Injury to spine ; 

In an action for personal injuries, 
a statement in the charge that, 
if the jury found that an X-ray pic¬ 
ture did not show a fracture of a 
vertebra, as claimed, the question 
still remained whether the accident ' 
caused an injury to plaintiff’s spine, | 
was erroneous, w'here there was no 
evidence to show an injury- to the 
spine, except the photograph, plain¬ 
tiff’s testimony as to pains in his ^ 
back not show-ing an injury to the j 
spine, rather than to ner\-es or mus¬ 
cles of the back.—Chicago, M. & St. 
P. Ry 2 Co. V. Holversoo, C.C.A.Iow-a, 
264 P. 597, 9 A.L.R. 1401. 

Mental suffering and hospital hills 
Where in its instruction as to 
measure of damages the court in¬ 
cluded mental suffering as an ele¬ 
ment, also hospital bills, there being 
no substantial proof as to either, 
the case must be reversed.—Gosa v. 
Hyde, 202 P. 274, 117 Wash. 672. 
Sciatica 

Submitting sciatica as element of 
damages held error, in view of un¬ 
contradicted expert testimony that 
sciatica was not included in com¬ 
plaint.—Egelston v. Duggan, 139 A. 
274, 107 Conn. 27. 

Special damages susceptible of proof 
in money 

Instruction that jury could make 
estimate of damages from facts and 
circumstances in proof and by con¬ 
sidering them in connection writh 
their knowledge and experience held 
improper, where injured woman’s 
husband was suing for consequen¬ 
tial or special damages which were 
susceptible of proof in money.— 
Redwing v. Moncravie, 21 P.2d 986, 
131 Cal.App. 569. 

Affirmative exclusion of matter 
In action for injuries to wife drink¬ 
ing bottled beverage containing 
glass, defendant was entitled to af¬ 
firmative exclusion of such elements 
of damages as might have been at¬ 
tributable to prior infirmities result¬ 
ing from three abdominal operations, 
where evidence raised issue as to 
existence in wife of preexisting in¬ 
firmity attributable to such opera¬ 
tions which jury might have believed 
contributed to pain, suffering, and 
incapacity.—^Texas Coca-Cola Bot¬ 
tling Co. V. Lovejoy, Tex.Civ.App., 
13S S-W.2d 254, error refused. 

-Particular items 

(1) Instructions should limit re- 


Tiv-ry fir pir”.- 



pur-d a.- t»> th* 'in ^ 


in.-tru* t«*d jury not ''o rG i *.♦■:- 
da -1 .r, an m # ■•i'of th‘ 

amuunt.> t-'* on su h iXrrr 

of damage's.—<laIohjak 
WatH.r A: Power Co., 19.5 19 P-JT, 114 
Wash. r>62. 

lustructious sustained 
G*-nerar.y. 

Cal.—Haun v. Tally, I'G P. 4'* 

Cal.App, 585, 

Ga.—C*-ntral of ‘.Jeorgia Ry. Co. v. 
Francis, 149 S.E. 806, 40 Ga.App- 
383. 

I Ky.—Chesapeake & O. Ry, Co. v. 
Shanks. 86 S.W.l’d 128, 260 Ky. 

416. 

Md.—American Stores Co. v. Herman, 
171 A. 54, 166 Md. S12—Shaivitz v. 
Etmanski, 164 A. 169, 164 Md. 

125—County Com’rs of Prince 
George’s County %% Timmons, 133 
A, 322, 150 Md. 511. 

Mass.—Bryant v. Emerson, 197 X.E. 
2, 291 Mass. 227. 

Mo.—Macklm vn Fogel Const. Co., 31 ^ 
S.W.2d 14, 326 Mo. 3S—Cunning- I 
ham V. Doe Run Lead Co.. 26 S. i 
W.2d 957—Gricus v. Ignited Rys. I 
Co. of St. Louis, 237 S.W. 763, 291 I 
Mo. 582—Bryant v. Kansas City | 
Rys. Co., 228 S.W. 472, 286 Mo. | 
342—W'alls V. Thompson, App., 119 j 
S.W.2d 43—McN icholas v. Con¬ 
tinental Baking Co., App,, 112 S.W. | 
2d 849—Pollinger v. Messer- 
schmidt, App,, 260 S.W. 804— 
Humpert vn Wells, App., 253 S.W. 
60. 

Ohio.—Franklin Motor Car Co. v. 
Dyer, 163 N.E. 563, 29 Ohio App. 
241. 

Tex.—Fort Worth Belt Ry. Co. v. 

Davis, Civ.App., 254 S.W. 219. 

17 C.J. p 1066 note 19 [b]. 

(2) Future pain and suffering and 
permanent injury. 

Mo.—Benjamin v. C. Hager & Sons 
Hinge Mfg. Co., App., 273 S.W. 754 
—Bradford v. City of St. Joseph, 
App., 214 S.W, 281, certiorari 
quashed State ex rel. City of St. 
Joseph v. Ellison, 223 S.W. 671. 
N.C.—O’Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359. 

N.D.—Nichols v. Kluver, 237 N.W. 
640, 61 N.D, 42. 

Tex.—Done Star Gas Co, v. Haire, 
Civ.App., 41 S.W.2d 424. 

(3) Future medical expense.— 
Detchemendy v. Wells, Mo.App,, 253 
S.W. 150. 

(4) Permanent injury arising from 
disfigurement.—Willis v. Schertz, 175 
N.W. 321, 188 Iowa 712. 

(5) Physical and mental pain and 
doctors' and medicine bills,—Dallas 
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Evidence sufflcicat to sustaia iu- 
structioas coveriag* injury to or 

hy: 

s!) <')f 

G.,y V, XAV. 213, 

< L‘) Ihsbgur* A v. 

Ornif-r:d, 187 SR. 393,, 53 Ga.App. 753. 

EyG— Km<-‘TF>^n v. 164 

A. HM. lf#5 Va. 197. 

G) Futur** <-arriing powtr. 

: Cab—V*'»n v. Ih 

j <'ab Go., Cor.s'C'iidatt-'l, 2S1 I'. f5, 

; l<»‘t Cal.App. 775 . 

: Mo.—KiUde v. Quin'^y. O. & K. if II. 
Co.. 227 S.W. 42. 2S5 Mo. 6^3 —Ben¬ 
jamin V. C. Huger Sons Hinge 
Mfg. Co., App., 273 S.W. 754. 

Ohio.—Franklin l^Iotor Car Co. v. Dy¬ 
er, 163 XAE. 508, 29 Ohio App. 241. 
Tex.—'Dallas Ry. & Terminal Co. v. 
Davis, Civ.App., 26 S.\V.2d 34CI. 

I 5) Generative organs,—Sterr v. 
Wells, Mo.App., 273 S.W. ll»92. 

<6) Health generally, 

Ga.—Georgia Power Co. v. Davis, 

6 S.E.2d 154, 61 Ga.App. 453. 

W.Va.—Venable v. Gulf Taxi Line, 
141 S.E. 622, 105 W.Va. 156. 

(7) Nervous system. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 156. 
Mo.—Stofiel V. Reid Bros. Express 
& Transfer Co., App., 35 S.W.2d 
948. 

Request properly refused under evi¬ 
dence 

(1) Generally. 

Mo.—Walls \*. Thompson, App., 119 
S.'W.2d 43—Weise v. Harrison, 

App., S9 S.W.2d 14 S —Gray v. Phil¬ 
lips Bldg. Co., App., 51 S.W. 2d 
181. 

Or.—Vrebb v. Hoover-Guernsey Dairy 
Co., 4 F.2d 631, 138 Or. 24. 

(2) Request for elimination of 
monetary loss.—Hammels v. Brit¬ 
ten, 85 F.2d 992, 53 Ariz. 112. 

(3) Evidence in action for injuries 
sustained in automobile accident 
held sufficient to Justify court’s de¬ 
nial of charge that damages could 
not be allowed for traumatic neuro¬ 
sis.—Orth V. Wickman. 251 N.W. 127, 
190 Minn. 193. 

JPorm 

(1) In action for collision at rail¬ 
road crossing, charge to fix such 
damages as jury considered proved, 
considering evidence on such point, 
if jury found for plaintiff, held not 
erroneous.—Smith v. Erie R- Co., 144 
A. 166, 7 N.J.Misc. 75. 
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to tlie amount of damages sliown by the evidence,'^* 
even though the pleadings may aver greater dam- 
ages/^^ and in cases which appeal naturally to the 
sympathy of the jurors it is espcciall}’ important 
that the instructions be free from anything which 
may be consitlered as a permission to the jury to go 
outside of the evideiice.'^^ In some jurisdictions 
the instructions as to damages must expressly lim¬ 
it the jury to a consideration of the evidence,^® al¬ 
though in other jurisdictions it has been held that 
an instruction is not misleading merely because 
the words ‘‘from the evidence” or “as shown by the 
evidence” are omitted.^^ The jury are sufficiently 
restrained by a direction that they shall give such 
damages as “under the circumstances of the case. 


may be just,”5- or as they believe from the evidence 
to be just,S2 at least in the absence of a request for 
a more specific instruction nor is it reversible 
error to charge the jury that the amount of com¬ 
pensation is wholly or entirely within their prov¬ 
ince, when such statement is qualified by a full ante¬ 
cedent or subsequent enumeration of the proper 
items or elements of damage,^5 although where 
the damages are susceptible of pecuniary measure¬ 
ment and exact proof it is improper to leave the 
estimation of such damages to the jury without con¬ 
sideration of evidence on such point 

Instructions should require the assessment of 
damages to be based on evidence as to damages for 


(2) Charge that jury should say 
what was fair and reasonable sum 
which defendant should pay plain¬ 
tiff as compensation for injury, con¬ 
sidering age and occupation of in¬ 
jured party, nature and extent of his 
business, value of his services, 
amount, he was earning at time of 
injury, o-r whether he was employed 
at time, and making award on basis 
of cash settlement for plaintiff's in¬ 
juries, past, present, and prospec¬ 
tive, held proper under evidence.— 
Gasque v. City of Asheville, 178 S. 
E. S4S, 207 N.C. 821. 

<3) In personal injury suit, where 
no proof of amount of alleged lost 
salary was offered, it was not error 
to charge that measure of damages 
Is compensation for injuries re¬ 
ceived, as shown by evidence, and 
that in determining amount, jury 
will consider nature and extent of 
injuries, and their effect on plain¬ 
tiff’s ability to earn a living.—Alter 
V. ^bearwood, 151 N.E. 667, 114 Ohio 
St. 560, dismissing error 151 N.E. 
805, 20 Ohio App. 12. 

llastmotion to determine damage 
from ^'testimony", instead of from 
"evudence”, was held erroneous in 
case where there were numerous ex¬ 
hibits in evidence.—Taylor v. Pole, 
CaLApp., 02 P.2d 483, see subsequent 
opinion 107 P.2d 614. 

47. Colo.—Pawmee Farmers’ Eleva¬ 
tor Co. V. Powell, 227 P. 836, 76 
Colo. 1, 37 A.L.R. 6. 

Fla.—Miami Jockey Club v. Aiken, 
163 So. 51, 120 Fla. 544. 

Ill.—See Throlkeld v. Norwodowski, 
202 Ill.App. 599. 

Iowa.—Andersen v^. Christensen^ 268 
N.W. 527, 222 Iowa 177—Duncan 
V. Iowa Ry. & Light Co., 187 N.W. 
4SS, 194 Iowa 469, modified in oth¬ 
er respects 189 N.W. .793. 

Ky .—Bong Webster, 290 S.W. 662, 

217 Ky. 781. 

Okl.—City of Pawhuska v. Crutch¬ 
field, 8 P.2d 685, 155 Ofcl. 222., 


Committing to ‘‘enlightened con¬ 
science” 

It IS error to give a charge cal¬ 
culated to mislead jury and induce 
them to believe that whole case Is 
throwm open to them and that they 
have right to fix damages according 
to their enlightened conscience, with¬ 
out regard to evidence.—Southern 
Grocery Stores v. Smith, 1 S.E.2d 762, 
59 Ga.App. 631. 

Different amounts 

In actions for injuries to both 
persons and property, where the evi¬ 
dence Is clear and undisputed as t© 
the amount of the damage, the court 
should instruct the jury that their 
verdict should not be in excess of 
that amount, but, where there are 
different amounts testified to, the 
jury, should be limited to the max¬ 
imum amount testified to, and where 
different amounts have been testified 
to, some of them in excess of the 
amount claimed In the complaint, 
the jury should be instructed not to 
exceed amount claimed in complaint. 
—Caldbick v, Marysville Water & 
Power Co., 195 P. 1027, 114 Wash. 
562. 

Instructions suffLcieritly limiting re¬ 
covery 

(1) In general. * 

Ga.—Friedman v. Martin, 160 S.E. 

126, 43 Ga.App.'677. 

Ill.—Swaim V. City ©f Joliet, 219 
ni.App. 123. 

Ky .—Bong v. Webster, 290 S.W. 662, 
217 Ky. 7§1. 

Mo.—Davis v. Fleming, App., 253 
S.W. 798. 

W.Va.—Ercole v. Daniel, 141 S.E. 
631, 105 W.Va. IIS. 

(2) Instruction that no more than 

reasonable amount might be al¬ 
lowed for surgical expenses held not 
to permit jury to allow more than 
surgeon’s bill, where there* was no 
evidence before it as to any such ex¬ 
penses * other than those shown in 
the bill.—Carangelo v. Nutmeg 
Farm, 162 A. 4, 115 Conn. 457, 82 
A.L.R. 1320. . ;. ' 


(3) An instruction limiting the in¬ 
juries for which plaintiff could re¬ 
cover to those which the jury might 
from the evidence believe “he sus¬ 
tained as a direct result of the col¬ 
lision referred to in the evidence” 
held sufficient as against the conten¬ 
tion that it did not specify what in¬ 
juries the jury might consider.—Ma- 
hany v. Kansas City Rys. Co., Mo., 
254 S.W. 16. 29 A,L.R. 817. 

4a Ky.—Moorman Mfg. Co. v. Har¬ 
ris, 134 S.W.2d 936, 280 Ky. 845— 
Gess v. Wilder, 36 S.W.2d 617, 237 
Ky. 830. 

Miss.—Alabama & V. Ry. Co. v. 
Dennis, 91 So. 4, 128 Miss. 298, 
certiorari denied 43 S.Ct. 89, 260 
U.S. 726, 67 L.Ed. 483, and error 
dismissed 43 S.Ct. 94, 260 U.S. 755, 
67 L.Ed. 498. 

Mo.—Forrester v. Walsh Fire Clay 
Products Co., App., 231 S.W. 668. 

49. U.S.—Norfolk & W. R. Co. v. 
Holbrook, Va., 35 S.Ct. 143, 235 U. 
S. 625, 59 L.Ed. 792. 

Or.—^Kveset v. Grace, 150 P. 281, 77 
Or. S3. 

50. Ark.—J. Poster & Co, v, Woold¬ 
ridge, 134 S.W.2d 526. 

17 C.J. p 1067 note 21. ’ 

51. Va.—Norfolk-Southern R. Co. v. 
Tomlinson, 81 S.E. 89, 116 Va. 153. 

17 C.J. p 1067 note 22. 

52. Idaho.—^Holt v. Spokane, etc., R. 

Co., 35 P. 39, 3 Idaho 703. 

sa S.C.—^Wade v. Columbia Electric 
St. R., etc., Co., 29 S.E. 233, 51 S. 
C. 296, 64 Am.S.R. 676. 

Wis.—Boltz V. Sullivan, 77 N.W. 870, 
101. Wis. 608. ’ . 

17 C.J. p 1067 note 24. 

54. Tex.—St. Louis, etc., R. Co. v. 
Freedman, 46 S.W. 101, 18 Tex. 
Civ.App. 553. 

55. Ill.—Gartside Coal Co. v, Turk, 
35 N.E. 467, 147 Ill. a20, affirming 
47 IlLApp. 332. 

17 C.J. p 1067 note 26. ' 

56. Neb.—Library Boa;,rd of Arca¬ 
dia Tp., Valley County v. Ohlsen, 
193 N.W. 110; 110 Neb; 146. 
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which the law allows TccovcryJ*'^ and instrncti< . 
have been held erroneous where broadly advisinj^ 'i 
the jury that in assessing damages they might take 
into consideration all of the facts and circumstanc¬ 
es proved by the evidence,althoug'h it has also 
been held that an instruction that the jury may con- ‘ 
sider all the facts and circumstances in the case as , 
shown by the evidence in assessing damages is not ; 
bad as allowing the jury to consider any evidence ^ 
not bearing upon the amount of damages,^^ at ; 
least in the absence of exceptional facts or circum- i 
stances in evidence which might mislead the jury as ! 


to their t'dmate rd dant.irc?.^^ 

§ 181 , -- Permitting Double Recovery 

Ir:stryct;:ins shcuJd exclude doable recovery as com- 
pfinsatscn fc’- a single loss, althcugh mere enurreratjon of 
elements of damage, even if redundant, wjI! not con¬ 
demn an Instruction where so phrased that a reasonable 

constructEon thereof excludes double damages. 

The in-trucrio:is rrr.st Lc so framed as n‘»t to mis¬ 
lead the jury iiuo a dvi'dicat ion of the eicmtnts of 
recovery, or itUo an avrar*i of daniagts twice for 
the same although initructieWiS enumerating 


57- Ill.—See Guthorle v. Chicago 
Rys. Co., 211 IlLApp. S90. 

58- Ill.—Garvey v. Chicago Rys. 
Co., 171 Cn.E. 271, 339 HI. 27€— 
Burke v. Zwick, 20 N.E.2d 912, 
299 Ill.App. 558—Crane v. Rail¬ 
way Express Agency, 12 X.E.2d 
672, 293 Ill.App. 32$, modified in 
other respects 15 N.E.2d 866, 369 
Ill. 110—Hopkins v. Whelan, 217 
Ill.App. 248. See Levitan v, Chi¬ 
cago City Ry. Co., 203 IlLApp. 
441. 

Contra Walters v. Checker Taxi Co., 
265 IlLApp. 329. 

59. Mo.—Sacre v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co., 
260 S.W. 85—Zini v. Terminal R. 
Ass’n of St. Louis, 250 S.W. 47— 
Dickinson v. Abernathy Furniture 
Co., 96 S.W.2d 1086, 231 Mo.App. 
303. 

17 C.J. P 1067 note 27. 

60. Ind.—Pennsylvania Co. v, dark, 
133 N.E. 588, 191 Ind. 470, trans¬ 
ferred, see, App., 128 N.E. 629. 

Mo.—May v. Chicago, B, & Q. R. 
Co., 225 S.W. 660, 284 Mo. 508— 
Salmons v. St. Joseph &. G. 1. Ry. 
Co.. 197 S.W. 35, 271 Mo. 395. 

17 C.J. p 1067 note 28. 

Practice coademaied 

The practice of authorizing the 
jury in instruction on damages to 
consider all the facts in evidence 
is to be condemned, even if not al¬ 
ways constituting reversible error, 
for no facts ought to be weighed 
in assessing damages except those 
which tend to prove the actual 
amount of the damages,—May v. 
Chicago, B. & Q. R. Go.. 225 S.W. 
660, 284 Mo. 508. 

61. Colo.—Mountain States Tele¬ 
phone & Telegraph Co. v. Sanger, 
287 P, 866, 87 Colo. 369. 

Fla.“-Atlantic Coast Line R. Co. v. 
Saifold, 178 So. 288, 290, 130 Fla. 
598. 

Ga.—Hooks v. Sanford, 116 S.E. 221, 
29 Ga.App. 640. 

Iowa.—Gehlbach v. McCann, 249 N. 

W. 144, 216 Iowa 296. 

Ky.—McLellan v. Threlkeld, 129 S, 
W.2d 977, 279 Ky. 114—^W. A. 

Wickliffe Coal Co. v. Ryan, 44 S. 
W.2d 525, 241 Ky. 537—Louisville 


& N. R. Co. V. Deering. 223 ?.W. 
1095, ISh Ky. 

ilinn.—Johnson v. Wnght, 220 X.W. 

946, 175 Minn. 236. 

N.C.—Simpson v. American Oil Co., 
S S.E.2d $12. 217 N.C. 542. 

Tex.—Ye&sler v. Dodson. Civ.App,, 
104 S.W.2d 95, errewr dismissed—• 
McMath Co. v. Staten, Civ.App., 
60 S.W.2d 290. 

Wis.—Dunham v. Wisconsin Gas & 
Electric Co., 2S0 N.W. 291, 22S 
Wis. 250. 

17 C.J. p 1070 note 64. 

Multiple damages under statute: 
Generally see supra § 12$. 
Assessment of see infra § 195. 
Instructloixs held erroneous 

(1) Generally. 

Ky.—Hunt v. Callihan, 273 S.W. 555, 
209 Ky. 730. 

Tex.—Brown Cracker & Candy Co. 
V. Castle. Civ.App.. 26 S.W.2d 435, 
error dismissed Castle v. Brown 
Cracker & Candy Co., 31 S.W.2d 
630, 119 Tex. 447. 

17 C.J, p 1070 note 64 [c]. 

(2) Instruction authorizing recov¬ 
ery for both permanent ir4jury and 
diminution of earning power.—South 
Covington & C. St. Ry. v. Vanice, 
278 S.W- 116, 211 Ky* 774. 

(3) Instruction permitting recov¬ 
ery for both loss of time and im¬ 
pairment of earning power, without 
directing that allowance for such 
impairment should be computed 
from end of period of loss of time 
from disability.—Louisville & N. R. 
Co. V. Parsons, 281 S.W. 519, 213 Ky. 
432. 

(4) Instruction authorizing recov¬ 
ery for any impairment of health 
resulting from personal injuries, 
where preceding part authorized re¬ 
covery for pain and suffering.—Con¬ 
solidated Coach Corporation v. 
Wright, 22 S.W.2d 108, 231 Ky. 713. 

(5) Same damage items under 
two counts.—Gehlbach v. McCann, 
249 N.W. 144, 216 Iowa 296. 

(6) “Losses sustained’* and “gains 
prevented,” in suit for breach of 
contract, as permitting double dam¬ 
ages.—Chesson v. Keickheffer Con¬ 
tainer Co., 4 S.B.2d 886, 216 N.C. 
337. 


Instructions; held not erroneous 
<1) fLm#’'ralLv. 

Cal. —Hullan<3er v. Wil-’on Estate 
Co., 27 P.L'u 785, 135 C'lLApp. 646. 
Ga.—Interstate-* Life & AcrRlent Co. 

V. Bre^ver, 193 S.E. 45$, 56 Ga. 
App. 599—Wright v. Bagwell, 15S 
S.E. 621, ill Ga.x\pp. 336. 

Ill.'—SklcDaniels v. Terminal B. 
Afc's’n of St. Louis, 23 N.E.2d 7S5, 
.302 Ill.App. 332. 

Iowa.—Collinson v. Cutter, 170 N. 

W. 420, 1S6 Iowa 276. 

Mo.—IVolfe V. Kansas City, 68 8, 
W,2d 821, 334 Mo. 796, transferred, 
see 69 S.'W.2d 749, 227 Mo.App. 
976—Keehn v, D R. F. Realty 
& Investment Co., 43 S.W.2d 416, 
32S Mo. 1031—Baker v. Chicago, 
B. & Q. R. Co„ 39 S.W.2d 535, 
327 Mo. 986—Coleman v. Right- 
myer, 285 S.W. 403—Soltesas v. 
J. H. Belz Provision Co., 260 S. 
W. 990—Banks v. Morris & Co., 
257 S.W. 482, 302 Mo. 254—White 

V. Hasburgh, App., 124 S.W.2d 5€0 
'—Parthmann v. McMahon, App., 
25S S.W. 61. 

Tex.—Fort Worth & D. C, Ry. Co. v. 
Miller, 247 S.W. 503, 112 Tex. 350 
—Willis V. Smith, Civ..4pp., 129 S. 

W. 2d S99, error dismissed—Dallas 
Railway & Terminal Co. v. Hor¬ 
ton, Civ.App., 119 S.W.2d 122, er- 
rer dismissed—El Paso Electric 
Co. V, Barker, Civ.App., 116 S.W. 
2d 433, reversed on other grounds 
137 S.W.2d 17, 134 Tex. 496—Wil¬ 
liams V. Long, Civ.App.. S W. 
2 d 378, error dismissed—^El Paso 
Electric Co. v. Beckman, Civ.App., 
89 S-W.2d 470, error dismissed— 
Dr. Pepper Bottling Co. v. Rain- 
boldt, Civ.App., 66 S.W.2d 496, re¬ 
versed on other grounds Schroe- 
der V. Rainboidt, 97 S.W.2d 679, 
128 Tex. 269—Port City Lumber 
Co. V. MarkelL Civ.App., 9 S.W.2d 
449, error dismissed— J. M. Rad¬ 
ford Grocery Co- v. Andrews, Civ. 
App., 5 S.W.2d 1010, reversed on 
other grounds, Com.App., 15 S.W. 
2d 218—Farmers' & Mechanics' 
Nat. Bank v. Marshall, Civ.App., 4 
S.W.2d 165, error refused—Louisi¬ 
ana Ry. & Nav. Co. of Texas v. 
Eldridge, Civ.App., 293 S.W. 901 
—Dickey v. Jackson, Civ.App., 293 
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different items of recovery, even if redundant or 
repetitive in character, are not objectionable if so 
worded that no reasonable jury would construe 
them as permitting' double or duplicate recovery for 
single items,®- as where the alleged duplicating lan¬ 
guage is used merely in apposition to, and m ex¬ 
planation of, what preceded,®^ and, in determining 
whether or not a double award has likely been 
made, the appellate court will consider the whole 
charge, evidence, and verdict.®*^ An instruction that 
plaintiff may recover for the personal injuries sus¬ 
tained, followed by an enumeration of the elements 
of damage which may be considered, is not objec¬ 
tionable,®^ unless it is such as to induce the jury to 
allow both for the personal injuries and for the 
elements of damage enumerated;®® nor is it ordi¬ 
narily objectionable to charge that in estimating 
the damages the jury may consider, if it is proved, 
plaintiffs loss of time and his diminished capacity 
for labor, as such expressions are usually so used 
that a jury could not be supposed to understand 


them as referring to one and the same period or 
}oss,®7 although an instruction of this nature may 
be so worded that the objection is tenable.®^ 

: Instructions permitting recovery for sundry dif- 

I ferent elements of damage must find support in the 

i evidence-®® 

1 

§ 182 . -Nominal or Substantial Damages 

In the absence of a showing of substantial damages, 
the court properly restricts the jury's award to nominal 
damages, although no such mandatory instruction should 
be given where the evidence would be sufficient to sup. 
port recovery of substantial damages. 

Where a successful plaintiff fails to show substan¬ 
tial damages proximately resulting from defendant’s 
default, it is proper for the court to charge the jury 
so as to limit recovery to nominal damages,^® al¬ 
though, where there is evidence which might sus¬ 
tain a finding of substantial damages proximately 
due to defendant’s default, the court should not 
restrict the jury to an award of nominal damages.'^^ 


S.W. 584, reversed on other 
grounds, Com.App., 1 S.W.2d 577 
—St. Louis Southwestern Pw.y. Co. 

V. Gillenw’ater, 284 S.W, 26S, af¬ 
firmed St. Louis Southwestern Ry. 
Co. of Texas v. Gillenwater, Com. 
App., 294 S.W. 193—Breckenridge 
Ice & Cold Storage Co. v. Hutch¬ 
ens, Civ.App., 260 S.W. 6S4—Gulf, 
C. S& S. P. Ry. Co. V. Conley, Civ. 
App., 236 S.W. 521, reversed on 
other grounds, Com.App., 252 S. 

W. 737, and affirmed 260 S.W. 561, 
113 Tex, 472, 32 A.L.R. 1183— 
Texas Electric Ry. v. Williams, 
Civ.App., 213 S.W. 730—Ft. Worth 
& D. C Ry. Co. V. Brown, Civ. 
App., 205 S.W- 378. 

Va.—Chesapeake & O, Ry. Co. v. Ar¬ 
rington, 101 S.E. 415, 126 Va. 194. 
17 C.J. p 1070 note 64 [dj. 

(2) An instruction, in an action 
for personal injuries, allowing the 
jury in determining damages to 
take into consideration plaintiff's 
loss if any of wages on account of 
the injuries “and” the impairment 
if any of his ability to earn a live¬ 
lihood, held not erroneous as author¬ 
izing a double recovery, since the 
proper construction of the language 
would not lead to such result.—Hite 
V. St. Joseph & G. L Ry. Co-, Mo., 
225 S.W. 916. 

(3) In a servant's action for per¬ 
sonal injuries, an instruction allow¬ 
ing recovery for loss of earnings, 
past and future, medical expenses, 
pain and suffering, past and future, 
and permanent disability is not er¬ 
roneous as authorizing a double re¬ 
covery for a single loss.—Haggard 
V. Rogers-Schmitt Wire & Iron Co., 
Mo.App., 249 S.W. 712. To same ef¬ 


fect Krajcovic v. J. H. Belz Provi¬ 
sion Co., Mo.App., 260 S.W. 825. 

62. Ga.—Langran v. Hodges, 4 S. 
E.2d 4S9, 60 Ga.App. 567—Georgia 
Ry. & Power Co. v. Tribble, 116 
S.E. 207, 29 Ga.App. 575. 

Mo.—Laycock v. United Rys. Co. of 
St- Louis, 235 S.W. 91, 290 Mo. 
344, ansvrering certified questions, 
App., 227 S.W. 883. 

Tex.—Southwestern Bell Telephone 
Co. V. Perris, Civ.App., 89 S.W.2d 
229, error dismissed—^Wichita 
Falls, R. & Fort Worth R. Co. v. 
Baker, Civ.App., 242 S.W. 273. 

No authorization, of triple damages 
shown. 

In personal injury action, instruc¬ 
tion authorizing jury, in assessing 
damages, to consider plaintiff's “dis¬ 
ability . . . loss of time and 

I wages,” held not subject to objec¬ 
tion that it permits recovery of 
triple damages for time, earnings, 

I and disability, since “wages” and 
; “loss of time” are understood to be 
the same things.—^Peters v- Kansas 
City Rys. Co., 224 S.W. 25, 204 Mo. 
App. 197, 

63. Minn.—Carlson v. Haddy, 232 K. 

• W. 3, 181 Minn. 180. 

64. Wash.—Raynor v. Tacoma R., 
etc,, Co., 126 P. 91, 70 Wash. 133. 

Wis.—Hocking v. Windsor Spring 
Co., Ill N.W. 625, 131 Wis. 532. 
17 C.J, p 1071 note 65. 

65. U.S.—Sun Oil Co. v. Rhodes, C. 
C.A.Ark., 15 P.2d 790. 

17 C.J. p 1071 note 66. 

66. Ky.—Forgy v. Rutledge, 180 S. 
W. 90, 167 Ky. 182. 

17 C.J. p 1071 note 67. 
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67. Colo.—Denver v. Hyatt, 63 P. 

403, 28 Colo. 129. 

17 C.J. p 1071 note 68. 

63. Ky.—Main Jellico Mountain 
Coal Co. V. Toung, 169 S.W. 841, 
160 Ky. 397. 

17 C.J. p 1071 note 69. 

69. Tex.—Ft. Worth & D. C. Ry. 
Co. V. Brown, Civ.App., 205 S.W. 
378. 

Xividence held sufficient to support 
mstiructious 

In tong-hooker's action for in¬ 
juries while loading logs on cars, 
evidence held to justify instruction 
to consider loss of time, physical 
injuries, doctor's bill, pain and suf¬ 
fering, depreciation of earning ca¬ 
pacity, and power to labor in the 
future.—^Arkansas Land & Lumber 
Co. v. Wilson, 201 S.W. 818, 132 Ark. 
617. 

TO. U.S.—^Atlantic Oil Producing 
Co. V- Masterson, C.C.A.Tex., 30 
P.2d 481. 

Ala.—^Walker County v. Davis, 128 
So. 144, 221 Ala. 195. 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440. 

Mo.—Seelig v. Missouri, K. & T. 

Ry. Co., 230 S.W. 94, 287 Mo. 343. 
71. Ala.—Southern Ry. Co. v- Cates, 
100 So. 356, 211 Ala. 282. 

Wash.—Bracy v. United Retail Mer¬ 
chants, 63 P.2d 491, 189 Wash. 
162. 

Failure of proof as to only one ele¬ 
ment 

Request to charge limiting recov¬ 
ery to nominal damages because as 
to one element of damages proof 
failed, although ample as to other 
elements, held properly refused.— 
Tooker v. Lonky, 147 A. 445. 106 K. 
J.Law 110. 
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DAJIAGEf^ 


§ 1^4 


When warranted Iw the circumstanD s t'-w "5 
the court should, by proper ir.str:ict*- "-r’. vent rre ' 
jury from returning a verdict for iioe-ni a: danvitr- 
esp- but it has been h«dd that where at leo-t nori- 
inal damages would be due it is error for the tn- 
struct ions to exclude themo" 

Since actual damages include nominal damage^, 
as shown supra § 2, a charge is erroiieou'' which as¬ 
sumes that nominal damages rest on a basis -epa- - 
rate and distinct from compensatory or actual dam- 
agesS^ 

g 183 . - Mode of Estimating Compensa- ' 

tory Damages in General 

Instructions should state the proper mode of esti¬ 
mating compensatory damages, confine recovery to those ! 
proximately resulting from the wrong, and designate < 
the guiding principles to be followed in computing any ! 
particular items of damage, such as lost profits. | 

Generally speaking, as has been explained supra 
§ 178, the court should instruct the jury as to the 
proper measure of damages, or mode of estimating ; 
the same. Thus the instructions should confine the 
jury to such damages as are shown by the evidence 


w pn!y *hv act c sm- 

'X'l I vpT: .p p,j a- t'l rirwent 

yir.* f"- in CiU-:'’. winch are 

If the* T'eer: uni’wrak' - ti? :tc rmzv the ^dements of 
h.'--, :t eaircise cart inrlu It* all ***nch items 

:n widanxe."" 

wr '/aw, In^trt^c’: in^ fib to VTt'rtTitii! gains or 
i-;rn-pLC*ivc ^r^Tt^ ir/.wt fram*"! vxdi great care 
a^ to the eh.Tnf'nt> nn.^p/r te h-e c.'ms:''icred„ since in 

such case.** jtiritw are T-trm:tttd te exercise a wide 

4 iwcrctit Cl. “ 

§ 184 . -- Aggravation and Mitigation or 

Reduction of Damages 

Where the evidence raises such issu®^ the court 
should instruct the jury relative to the piainteff's duty 
to minimize or reduce damages, and as to any aggrava¬ 
tion of damages caused by the defendant. 

Where the issue that the damages have been ag¬ 
gravated or increased is involved, it is the duty of 
the court to instruct the jury that plaintiff must have 
used prudence and reasonable care and diligence not 


Infection 

Refusal to limit recovery for in¬ 
jury to thumb, later becoming in¬ 
fected, to nominal damages, because 
of unhygienic treatment, held prop¬ 
er, where infection could have re¬ 
sulted from dirt getting into wound. 
—Scott V. American Mfg. Co., Mo. 
App., 20 S.W.2d 592. 

Misleading instruction 

Where plaintiff, suing for assault 
and false imprisonment, testified his 
arm was bruised, court properly re¬ 
fused instruction that jury should 
not presume damages, other than 
nominal damages, resulted.—Paget 
V. Cordes, 277 P. 101, 129 Or. 224, 

72. XJ.S.—Pugh V, Bluff City Ex¬ 
cursion Co., Tenn., 177 F. 399, 101 
C.G.A. 403. 

64 C.J. p 625 note 3- 

73. Mo.—State ex rel. and to use of 
Dominick v. Farmer, App., 201 S. 
W. 955. 

74. Tex.—Warren v. Hill, Civ.App., 
77 S.W.2d 322. 

75. Ala.—City of Birmingham v. 
Williams, 153 So. 639, 228 Ala. 
456—^Adams v. Crimm, 58 So. 442, 
177 Ala. 279, 

Ill.—Chandler v. Gifford, 223 Ill.App. 
4S6. 

Mo.—Rose V. Western Union Tele¬ 
graph Co., App., 38 S.W.2d 483. 
Tex.—Standard Paving Co. v. Pyle, 
Civ.App., 131 S.W.2d 200—^Ander¬ 
son V. Reichart, Civ.App., 116 S. 
W.2d 772, error dismissed. 

Utah.—McKinney v. Mellen, 35 Utah 
180. 99 P. 660. 

17 C.J. p 1063 note 88. 


Prospective damages claimed from | 
injury should be limited by court j 
in its charge to such as evidence | 
shows are reasonably certain to re- } 
suit from injury.—Ottgen v. Garey, | 
181 N.E. 485. 41 Ohio App. 499. j 

Instructions held sufficient j 

(1) In general. < 

Iowa.—Jakeway v. Allen, 290 X.W. j 

507, 227 Iowa 1182. | 

Ky.—McLellan v. Threlkeld, 129 S. | 
W'.2d 977, 279 Ky. 114. | 

Mo.—Cunningham v. Doe Run Lead < 
Co., 26 S.W.2d 957—Smiley v. Berg- 
more Realty Co., 73 S.W.2d 836, 229 
Mo.App. 141. 

17 C.J- p 1063 note 88 [b}. | 

(2) An instruction, in an action j 
for injuries to a passenger, that the | 
jury should limit the recovery t© 1 
compensation for injuries sustained 
as direct and natural consequetfices 
of the accident, held sufficient.—Ma¬ 
thews V. Kansas City Rys. Co., 178 P. 
252, 104 Kan. 92. 

(3) Use of “in sequence*’ upheld 
in charge as to proximate cause.— 
Dunbar v. Ferrera Bros., Mass., 27 
N.E. 2d 675. 

lastxuctioxis held had 

Ohio.—Ottgen v. Garey, 181 N.B. 485, 
41 Ohio App. 499. 

Tex.—Anderson v. Reichart, Civ.App., 
116 S.W.2d 772, error dismissed. 
17 C.J. p 1063 note 88 [c]. 

76. U.S.—^May Department Stores 
Co. V. Ben, C.C.A.MO., 61 F.2d 830. 
Arix.—Hatchimonji v. Homes, 3 P. 
2d 271, 38 Ariz. 535. 
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Cal.—Delbler v. "Wright, 6 F.2d 344, 
119 Cal.App. 277. 

3 C.J. p 123 note 66 [a]—17 C.J. P 
1063 note S9. 

Instructions held mot ohjectloaaMe 

Iowa.—Albert v. Maher Bros. Trans¬ 
fer Co., 243 N.W. 561, 215 Iowa 
197. 

Mo.—Clark v. Atchison & Eastern 
Bridge Co,. 62 S.W.2d 1079, 333 
Mo. 721, certiorari denied Atchi¬ 
son & Eastern Bridge Co. v. Clark, 
54 act 229, 290 U.S. 701, 78 L.Eel. 
693—Fischbach v. Dunham, App., 
203 S.W. 217. 

Or.—Adskim v. Oregon-Wa.shington 
R. & Nav. Co., 294 P. 6«s5, 134 Or. 
574—Albright v. Keats. 166 P. 
758, 85 Or. 134. 

W%sh.—Reed v. Jamieson Inv. Co., 
10 P.2d 977, 168 W’ash. Ill, af¬ 
firmed 15 P.2d 1119, 168 Wash, 
111 . 

17 C.J. p 1063 note 89 Ea|. 

77. Ala.—Mobile Light & R. Co. w. 
Gadik, lOO So. B37, 211 Ala. 5S2. 

78. U.S.—Thomsen v. Cayser, X.T., 
37 S.Ct 353, 243 U-S. 66, 61 L.Ed. 
597. Ann.Cas.lSlTD 322. 

17 C.J. p 1080 note 52. 

Ahsemce of standard of xneasuremeut 
In action to recover for refusal to 
allow plaintiffs to cut timber under 
contract, instruction authorizing jury 
to award amount of profit that vrouM 
have been made, not to exceed 
amount sued for, held erroneous, as 
not giving any standard whereby to 
measure damages.—Yellow Poplar 
Lumber Co. v. Varney, 272 S.W. 41 it 
209 Ky. 112. 
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to augment the samej^ and that defendant is not 
liable for increased injuries due to an intervening 
cause not chargeable to defendant, nor for preex¬ 
isting defects, but that his liability is limited to ag- 
gra\^ation of same arising from his wrong,^^ and 
also to tell them what damages can and cannot be 
recovered where plaintiff has been negligent.^2 
While such instructions must not absolve plaintiff 
from acts clearly negligent,^^ requiring of him con¬ 
duct befitting a reasonably prudent man under like 
circumstances is sufficient and no particular 


course of conduct can be mapped out as the only 
proper one, unless it can be shown that such course 
would be the only one pursued by a reasonably pru¬ 
dent and diligent person.®^ A failure td instruct 
that the burden of proving a lack of care upon the 
part of plaintiff is on defendant, after a proper in¬ 
struction as to the necessary care required of plain¬ 
tiff, is not error, although such instruction might 
properly be given.^^ Instructions as to the duty to 
minimize damages are properly refused where the 
issue is not presented by the pleadings and evi- 


7S. Cal.—Pretzer v. California 
Transit Co„ 294 P. 382, 211 Cal. 
203. 

Ky.—^Worsham Bros. v. Worley, 295 
S.W. 981. 220 Ky. S82. 

Micb.—Haynes v. Clark, 233 N.W. 

321, 252 Mich. 295. 

Okl.—Comar Oil Co. v. Richter, 260 
P. 60, 127 Okl. 153. 

Tex.—^New York Casualty Co. v. 

Remltegr, Civ.App., 107 S.W.2d 505. 
17 C.J. p 1074 note 91. 

Ibstmctions held sufficient 
<1) Generally. 

TT.S.—Missouri Dist. Telegraph Co. 
V. Morris & Co., Mo., 243 P. 481, 
156 C.C.A. 179, certiorari denied 38 
S.Ct. 11, 245 U.S. 651, 62 KEd. 
531. 

Ga.—Pelham & H. R. Co. v. Walker, 
108 S.E. 814, 27 Ga.App. 398. 
K.J.—Coll V, Lehigh Valley R. Co., 
ISO A. 225, 3 K.J.Misc. 869, affirmed 
132 A. 922, 102 N.J.Law 713. 

17 C.X p 1074 note 91 [b]. 

<2) Duty to undergo operation. 

Cal,—Boa v. San Francisco-Oakland 
Terminal Rys., 187 P. 2, 182 Cal. 
93. 

Iowa-—^Updegrafit v. City of Ottum¬ 
wa, 226 N.W. 928, 210 Iowa 382. 
Ky.—H. T. Whitson Lumber Co, v. 
Upchurch, 248 S.W- 243, 198 Ky. 
127. 

Mass.—Ouillette v. Sheerin, 9 N.E.2d 
713, 297 Mass. 536—Noyes v. Whit¬ 
ing, 194 N.El 93, 289 Masa 270, 

Or.—Wells V. Clark & Wilson Lum¬ 
ber Co., 235 P. 283, 114 Or. 297. 

<3) Consideration of plaintilTs 
<^re as to medical treatment in light 
of belief in Christian Science.— 
Lange v. Hoyt, 159 A. 575, 114 Conn. 
590, 82 A.L.R, 486. 

Xnstmctioiis held bad 

<1) Generally.—Bly v. Moores Mo¬ 
tor Co., 28 P.2d 627, 145 Or, 528— 
17 C.X p 1074 note 91 [c3. 

(2) Requested instruction held er¬ 
roneous as precluding recovery for: 
aggravation of injuries of employee i 
caused by failing to procure proper 
medical attention, without requiring 
employee’s negligence.—Louisiana 
Ry. & Nav. Co. of Texas v. Eldridge, 
Tex.Civ.App., 293 S.W. 901. 

(S) Defendant’s requested instruc-, 


tion, in personal injury suit, that 
plaintiff could not recover for pain, 
suffering, and disability after he 
would have been cured by following 
advice of certain physicians, held 
properly denied a-s leaving out of 
consideration rule that injured plain¬ 
tiff is bound to follow prescribed 
medical treatment only when due 
care so requires.—Perreault v. Allen 
Oil Co., 179 A. 365, 87 N.H. 306. 

<4) Requested instruction requir¬ 
ing plaintiff, suing for injuries re¬ 
sulting in hernia, to submit to a 
surgical operation, if relief seemed 
“reasonably possible,was properly 
refused, as plaintiff was not required 
to risk her life with view to being 
utterly restored, and other instruc¬ 
tions relative to duty to submit to 
operation sufficiently covered the 
point—^Wells v. Clark & Wilson 
Lumber Co., 235 P. 283, 114 Or. 297. 

Evidence held to justify or require 
lost ruction 

(1) Generally.—^Perber y. Great 
Northern Ry. Co., 217 N.W. 880, 205 
Iowa 291. 

(2) Duty to submit to operation.— 
McCaffrey v. Schwartz, 132 A, 810, 
285 Pa. 561. 

Evidence held not to require instruc¬ 
tion 

(1) Generally. 

Kan.—Hall v. Galey, 271 P. 319, 126 
Kan. 699. 

Ky.—City of Richmond v. Hill, 242 S. 
W. 867, 195 Ky. 566—Louisville & 
N. R. Co. V. Bennett, 209 S.W. 358, 
183 Ky. 446. 

Md.—Montgomery Bus Lines v, 
Diehl, 148 A. 453, 158 Md. 233. 
Miss.—Standard Oil Co. v. Decell, 166 
So. 379, 175 Miss. 251. 

Okl.—Comar Oil Co, v. Richter, 260 
P. 60, 127 Okl. 153. 

17 C.J. p 1074 note 91 [d]. 

(2) No instruction regarding own¬ 
er’s duty to minimize damages re¬ 
sulting from railroad’s acts was re¬ 
quired, where plaintiff would have 
had to expend substantial sum in 
order to minimize damage.—^Watson 
V. Chesapeake & O. Ry. Co., 36 S.W. 
2d 641, 238 Ky. 31. 

(3) In an action where the sole 
question was whether the damage 
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claimed was caused by defendant's 
negligence, a requested instruction 
that plaintiff’s duty was to mini¬ 
mize the damage was properly re¬ 
fused.—Hall V. Advance-Rumley 
Thresher Co., 212 P. 290, 65 Mont. 
566. 

80. Instructiou held sufficient 

Ky.—Consolidated Coach Corporation 
V. Saunders, 17 SW.2d 233, 229 Ky. 
284. 

81. Tex.—Huey‘ & Philp Hardware 
Co. V. McNeil, Civ.App., ill S.W. 
2d 1205, error dismissed. 

82. Ill.—Chicago, etc., R. Co. v. 
Meech, 45 N.E. 290, 163 Ill. 305. 

17 aj. p 1074 note 92. 

Instruction not open to objection of 
allowing recovery for disease 
An instruction that, if plaintiff's 
injuries hastened the development or 
increased the activity of a disease 
from which she was suffering, she 
was entitled to recover damages sus¬ 
tained from the injuries received, 
was not erroneous as charging that 
she could recover damages for the 
disease, the instruction meaning that 
she could recover for the damages 
done in hastening the development or 
increasing the activity of the dis¬ 
ease.—^White V. Red Mountain Fruit 
Co., 199 P. 318, 186 Cal. 335. 

83. Neb.—Crete v. Childs, 9 N.W. 65. 
11 Neb. 252. 

84- Pa.—^Vallo v. U. S. Express Co., 
23 A. 594, 147 Pa. 404, 30 Am.S.R. 
741, 14 L.R.A. 743. 

17 C.J, p 1074 note 94. 

85. R.I.—O’Donnell v. Rhode Island 
Co., 66 A. 578, 28 R.I. 245. 

17 C.J. p 1074 note 95, 

Pailuxe to specify acts whicli could 
have been takeu 

In an action for damages, where a 
general charge had been given on 
plaintiff’s duty to minimize damages, 
it was not error to refuse to charge 
as to specified acts which defendant 
should have done to lessen the dam¬ 
age.—^Pelham & H. R. Co. v. Walker, 
108 S.E. 814, 27 Ga.App. 398. 

88. Ind.—Citizens’ St. R. Co. v. 
Hobbs, 43 N.E. 479, 44 N.E. 377, 15 
Ind.App, 610. 
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deuce. 

Reduction. Where warranted by the facts and 
the law, the court properly instructs the jury rela* 
tive to reduction of damages. 

Aggravation chargeable la defendant. Where 
there is sufficient proof of aggravation, the court 
should under proper instructions commit to the ju¬ 
ry's discretion computation of the amount of dam¬ 
ages caused by aggravation,^^ as where injuries re¬ 
ceived have been aggravated by subsequent negli¬ 
gence or other WTong,^^ or pre&isting ailments 
have been made worse by the defendant's "wrongful 
act or omission,and a refusal so to instruct is 
error.^2 Such instruction is proper where there is 
evidence of the infirmity, although plaintiff himself 
testifies that he had none,®^ but of course such in¬ 
struction is properly refused in the absence of evi¬ 
dence of such infirmity.9^ 

§ 185. - Damages for Injuries to Person 

a. General rules 


§ 185 

b. Physical and mental suffering Im gen¬ 
eral 

c. Future consequences generally and fu¬ 
ture pain and suffering 

d. Permanent injuries 

e. Loss of time and impairment of earn¬ 
ing capacity 

f. Life expectancy and use of mortality 
tables 

g. Medical expenses and the like 

a. G-eneral Eules 

Where recovery is sought for j>ersonal Injuries, the 
court should fully and fairly charge the jury as to the 
noeasure of daraages and the items or elements thereof. 

In compliance with its general duty to advise the 
jury relative to damages, as considered supra § 178, 
the court in a personal injury case should charge 
the jury relative to the rules for measuring damages 
arising in cases of this character,®^ and should fully 


S7. Kan.—Steinman v. Tailoring: Co., 
163 P. 453, 99 Kan. 699. 

17 C.J. P 1074 note 97. 

Znstractions justified under pleadingTs 
and evidence 

Instruction, authorized by plead¬ 
ing's and evidence, precluding plain- 
tiiTs recovery for pain or suffer¬ 
ing which could have been minimized 
by reasonable care in obtaining re¬ 
quired medical attention, held proper. 
—Stover V, Cincinnati, N. & C. Ry. 
Co., 67 S.W.2d 4S4, 252 Ky. 425. 

88. Mo.—•Wooldridge v, Scott Coun¬ 
ty Milling Co,, App., 102 S.W.2d 
958. 

89. Cal.—^Taylor v. Pole, App., 92 P. 
2d 4S3, see subsequent opinion 107 
P.2d 614. 

Ind.—Pennsylvania R, Co. v. Wil¬ 
liamson, 157 N.K. 61, 86 Ind*App. 
434, 

Committing determination of damag¬ 
es to jury’s discretion generally see 
the C.XS. title Trial § 267, also 
17 C.J. p 1067 note 32. 

90. Ga,—Southern Ry. Co. v. Wes- 
singer, 124 S.K. 100, 32 Ga.App. 551. 

Ind.—^Pennsylvania R. Co. v. Wil¬ 
liamson, 157 K.E, 61, 86 Ind.App. 
434. 

3ffialpractice 

Kan.—McIntosh v. Atchison, T. & S, 
F. Ry. Co., 198 P. 1084. 109 Kan. 
246. 

81. Cal.—Sperry v. McLaughlin, 237 
P. 554. 212 Cal. 1—Taylor v. Pole, 
App., 92 P.2d 483, see subsequent 
opinion 107 P-2d ^14. 

Tex.—Dallas Ry. & Terminal Co. v. 
Ekrtor, 116 S.W.2d 683, 685,. 131 
Tex. 505, citing Coa^pus iFuads, and 
reversing^ .Civ.AW*» 954 


—Wichita Falls, Ranger & Fort 
Worth Ry. Co. v. Combs, Com.App., 
268 S.W. 447, affirming, Civ.App., 
250 S.W. 714, and modified in other 
respects 283 S.W. 135, 115 Tex. 
405—Texas & K O. R. Co. v. 
Churchill, Civ.App., 74 S.W.2d 1030, 
error dismissed—Pedigo & Pedigo 
V. Croom, Civ.App., 37 S.W.2d 1074, 
1078, citing Corpus Juris. 

17 C.J. p 1074 note 86. 

Sufileimicy of evidence 
In action for injuries to automo¬ 
bile pasisengers in street car collision 
case, instruction authorizing recov¬ 
ery for aggravation of preexisting 
unsound physical condition of desig¬ 
nated plaintiff held supported by evi¬ 
dence and hence proper.—Hall v. Pa¬ 
cific Electric Ry. Co., 56 P.2d 1284, 13 
Cal.App.2d 456. 

Propriety of paz^eular instructions 
(1) An instruction in an action for 
injuries sustained in a railroad col¬ 
lision limiting recovery to the in¬ 
jury so inflicted, independent of in¬ 
jury suffered by plaintiff in other 
lihe or similar collisions specified, 
is not erroneous, if he thereby be¬ 
came more susceptible to injury, of 
•which susceptibility defendant was 
not. aware at the time of the acci¬ 
dent-—^Wiliiamson v. Hines, las 
237," 89 W.Va,. 268. ' 

(2> An instruction directing a ver¬ 
dict for defendant if plaintiff was, 
when he became defendant’s passen¬ 
ger, *fin a highly nervous condition” 
because of former wrecks, and was 
not therefore a “fair average individ¬ 
ual,” and his condition was unknown 
to the' carrier* and that the iJ^ijury 
occun^d,without wanton negligence# 
and, but for plai^UfTs-physical con¬ 


dition when the collision occurred, 
would have been slight, held errone-* 
ous because making knowledge of 
carrier a condition precedent to com¬ 
pensation.—^Williamson v. Hines, su¬ 
pra 

92. IIJ.—Rock Island v. Starkey* 
59 N.B. 971, 189 IlL 515, reversing 
91 IlLApp. 592. 

AffirmaMve charge as to Hmitatlcm of 
recovery 

Where a plaintiff in a personal in¬ 
jury suit is suffering from infirmity 
not caused by accident which is Im- 
sis of suit, and where injuries flow¬ 
ing from prior existing infirmity and 
those flowing from negligence of de¬ 
fendant are closely connected to ex¬ 
tent that jury might become con¬ 
fused and allow for improper ele¬ 
ments of damages, court should af¬ 
firmatively charge jury that plaintiff 
is entitled to recover only to extent 
that his injuries were aggravated by 
defendant’s negligence.—Dallas R#. 
Sk Terminal Co, v. Ector, 116 0.W.2d 
683, 131 Tex. 505, reversing, Clv.Appw, 
91 S.W.2d 954. 

93. Tex.—Gulf, eta, R . Co, v. 
Brown, 40 B.W* ,608,, 16 Tex.Civ, 
App. 93: 

9dk Mich-i—^Phippen v. Bay Cities 
Cons. R Co., 68 K.W; 216, 110 Mlciw 
351." ' 

17 C.J- p 1074 note 89. j ■ • 

9S* Cal.-^Thompson v# Boyer, Ap^ 
21 B,2d 472. , 

Fla—Baggett v. Davis, 169 So. 3® 
124 Fla 701. ' , 

IlL-^ee McHatton.^y., Alton* Grab|l^ 
. ^ SL D. ^Traction* Ca, 206 IB,A|^ 
474—Paden "V. ,Chii?afO^ #*^1 
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and fairly inform them as to the items or elements | of damage that they may consider.^® 


Ry. Co„ 200 IlLApp. 100, affirmed 
114 X.E. 540, 276 HI. 62. 

Iowa.-—Ser^^eant v. Challis, 238 X. 

W. 442, 213 Iowa 57. 

Ky.—goiitheastern Telephone Co. v. 

Payne, 69 S.\r.2d 35 S, 253 Ky. 245. 
Mont-—Kelley v. John R. Daily Co., 
m P. 326, 56 Mont. 63. 

—Emel V. Standard Oil Co., 220 
N.W. 685, 117 Neb. 41S—Tankersley 
V. Lincoln Traction Co., 175 N.W. 
602, 104 Neb. 24, 10 A.L.R. 1510. 
N.J. — Browm v. Webster Realty Co., 
146 A. 671, 7 N.J.Misc. 587, 
Ito-coanplete charge 

In action for personal injuries, in¬ 
struction on measure of damages, so 
incomplete as not to give jury any 
rule to calculate damages, was er¬ 
roneous.—Central of Georgia Ry. Co. 

V. Hill, 94 S.E. 50, 21 Ga.App. 231. 
Physical pain and injured feelings 

A charge which did not give jury 
proper rules for determining differ¬ 
ent kinds of damages sought and 
failed to confine application of rule 
that “in some torts entire injury is 
to the peace, happiness or feelings 
of plaintiff,^ in which case “no meas¬ 
ure of damages can be prescribed ex¬ 
cept enlightened conscience of impar¬ 
tial jurors," to damages resulting 
from mental and physical pain and 
suffering, where evidence supported 
some of the other kinds of damages 
sought was reversible error.—South¬ 
ern Grocery Stores v. Smith, 1 S.E.2d 
762, 59 Ga.App. 631. 

Amount 

In a personal injury suit, instruc¬ 
tions to consider, in assessing dam¬ 
ages, plaintiff's physical pain and 
mental anguish, the nature, extent, 
and permanency of his injuries, lost 
time and wages and doctor bills, 
were erroneous, not as permitting 
consideration of elements of damages 
hot recoverable, but as permitting 
the jury to allow more than a rea¬ 
sonable sum to compensate plaintiff. 
—Simmons v. Murray, 234 S.W. 1009, 
209 Mo,App. 248. 

96, Tex.—Southern Traction Co. v. 
Owens» Civ.App., 198 S.W. 150, er¬ 
ror refused. 

W. Va.—Swiger v. Runnion, 111 S.El 
3IS, 90 W.Va. 322. 

17 C.J. p 1061 note 80. 

Birectlng attention to particular 
point 

Where defendant expressly pleaded 
that the injuries claimed by plaintiff 
to be permanent were simulated, it 
was error to refuse a requested 
charge not to find for plaintiff for 
any simulated injuries, even though 
the general charge on damages would 
have excluded such allowance, since 
defendant was entitled to have the 
jury’s attention expressly directed to 
that issue.—Payne v. Douglas^ Tex. 
Civ.App., 241 S.W. 23S. 


Instructions sustained 
(1) Generally. 

U.S.—Bow'man-Hicks Lumber Co. v. 
Robinson, C.C.A.Or., 16 F.2d 240, 
certiorari denied 47 S.Ct. 574, 274 
U.S. 736, 71 L.Ed. 1316—Yellow Cab 
Co. V. Earle, C.C.A.Minn., 275 F- 
928, certiorari denied 42 S.Ct. 317, 
25$ U-S. 624, 66 L.Ed. 797. 

Ala.—Gulf State Steel Co. v. Carpen¬ 
ter, 87 So. 580, 205 Ala. 162—Ben¬ 
oit Coal Mining Co. v. Faught, 77 
So. 695, 201 Ala. 169—City of An¬ 
niston V. Oliver, 185 So. 187, 28 
Ala.App. 390—Southern Ry. Co. v. 
Laxson, App., 114 So. 288, reversed 
on other grounds 114 So. 290, 217 
Ala. 1, 55 A.L.R. 385—Mobile Light 
& R. Co. V. Thomas, 80 So. 693, 16 
Ala.App. 629. 

Cal.—liindemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870, 5 Cal.2d 
4 go—V. Red Mountain Fruit 
Co., 199 P. 318, 186 Cal. 335—Wi¬ 
ley V. Young, 174 P. 316, 178 Cal. 
681—Hollander v. Wilson Estate 
Co., 27 P.2d 785, 135 Cal.App. 646 
—Elsey v. Domecg, 299 P. 794, 114 
Cal.App. 42—^Aydlott v. Key Sys¬ 
tem Transit Co., 286 P. 456, 104 
Cal.App. 621—Kemp v. Van Bezel, 
199 P. 1099, 53 Cal.App. 312. 

Colo.—Denver Tramway Corporation 
v. Gentry, 256 P. 1088, 82 Coio. 51. 

Conn.—Masi v. General Ice Cream 
Corporation, 180 A. 455, 120 Conn. 
259—Fitzgerald v. Savin, 174 A. 
177. 119 Conn. 63. 

Ga.—Georgia Ry. & Power Co. v. 
Tribble, 116 S.E. 207, 29 Ga.App. 
575. 

Ill.—McDaniels v. Terminal B. Ass'n 
of St. Louis, 23 N.E.2d 785, 302 
IlLApp. 332—Rhoden v. Peoria 
Creamery Co., 278 IlLApp. 452— 
Arndt v. Riverview Park Co., 259 
IlLApp. 210—Taneski v. St. Louis 
Merchants* Bridge Terminal Ry. 
Co., 230 IlLApp. 300—Simonich v. 
Chicago & Alton R. Co., 217 Ill. 
App. 336—^Wilson v. Chicago 
Heights Terminal Transfer R. Co.» 
212 IlLApp. 271. See Krichbaum v. 
Chicago City Ry. Co., 207 IlLApp. 
44—Osberg v. Cudahy Packing Co., 
198 IlLApp. 551. 

Ind.—Mell encamp v. Cockerham, 
App., 23 N.E.2d 699—^Peacock Coal 
& Mining Co. v. Crawford, 117 N. i 
E. 504, 65 Ind.App- 401. 

Iowa.—^Winter v. Davis, 251 N.W. 770, 
217 Iowa 424—Carlson v. JsLCOb E. 
Decker & Sons, 247 N.W. 296, 216 
Iowa 681. 

Ky.—Kentucky Distilleries & Ware¬ 
house Co. V. Johnson, 237 S.W. 3, 
193 Ky. 669. 

Md-—^Washington Ry, & Electric Co. 
V. Anderson, 177 A, 282, 168 Md. 
224—^Baltimore & O. R. Co. v, En¬ 
gle, 131 A, 151, 149 Md. 152. 

Mass.—^Menard v. Collins, 9 N.E.2d 
387, 298 Mass. 40. 
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Mich.—Finkelstein v. Michigan Ry. 

Co., 163 N.W. 973, 197 Mich. 157. 
Miss.—Gulfport & Mississippi Coast 
Traction Co. v. Raymond, 128 So. 
327, 157 Miss. 439—Bonelli v. Bran- 
ciere, 90 So. 245, 127 Miss. 556. 
Mo.—Brunk v. Hamilton-Brown Shoe 
Co., 66 S.W.2d 903, 334 Mo. 517— 
Grubbs v. Kansas City Public Serv¬ 
ice Co., 45 S.W.2d 71, 329 Mo. 390 
—Edmondson v. Hotel Statler Co., 
267 S.W. 612, 306 Mo. 216—Jost v. 
American Car & Foundry Co., 246 
S.W. 340—Brickey v. St. Louis 
Merchants' Bridge Terminal Ry. 
Co., 259 S.W. 476—Hurst v. Chica¬ 
go, B. & Q. R. Co., 219 S.W. 566, 
280 Mo. 566, 10 A.L.R. 174—Kneezle 
V. Scott County Milling Co., App., 
113 S.W. 2 d 817—Brown v. Adams 
Transfer & Storage Co., App., 31 
S.W.2d 117—Traynor v. Wells, 
App., 273 S.W. 1100—Franklin v. 
Kansas City, App., 260 S.W. 502 
—Beck V. Galloway Peas Lumber 
Co., 239 S.W. 166, 210 Mo.App. 

341. 

N.C.—Inge V. Seaboard Air Line Ry. 
Co., 135 S.E. 522, 192 N.C. 522, cer¬ 
tiorari denied Seaboard Air Line 
R. Co, V. Inge, 47 S.Ct. 456, 273 

U. S. 753, 71 L.Ed. 874—Ledford v. 
Valley River Lumber Co., 112 S.E. 
421, 183 N.C. 614. 

Okl.—Muskogee Electric Traction Co. 

V. Green, 217 P. 155, 91 Okl. 200. 
Or.—Robison v. Oregon-Washington 

R. & Nav. Co., 176 P. 594, 90 Or. 
490. 

Pa.—Snyder v. Philadelphia & R. Ry. 

Co., 130 A. 398, 284 Pa. 59. 

S.C.—Grimsley v. Atlantic Coast Line 
R. Co., 1 S.E.2d 157, 189 S.C. 251 
—Key V. Carolina & N. W. Ry. Co., 
162 S.E. 582, 165 S.C. 43, appeal 
dismissed Carolina & N. W. Ry. 
Co. V. Key, 52 S.Ct. 139, 284 U.S. 
691, 76 L.Ed. 583—Chesser v. Ty- 
ger River Pine Co., 152 S.'E. 646, 
155 S.C. 356. 

Tenn.—National Funeral Home v. 
Dalehite, 15 Tenn.App. 482—^Wil¬ 
kins V. Malone, 13 Tenn.App. 648. 
Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed—Texas & N. O. R. Co. v. 
Parry, Civ.App,, 1 S.W.2d 760, re¬ 
versed on other grounds, Com,App., 
12 S.W.2d 997—St. Louis South¬ 
western Ry. Co. of Texas v. Rob¬ 
inson, Civ.App., 274 S.W. 263, re¬ 
versed on other grounds, Com.App., 
285 S.W. 269, 46 A.L.R. 1507— 
Breckenridge Ice & Cold Storage 
Co. V. Hutchens, Civ.App., 260 S.W. 
684—Southern Traction Co. v. 
Owens, Civ.App., 198 S.W. 150, er¬ 
ror refused. 

Wash.—McDonough v. Pacific S. S. 
Co., 16 P.2d 1052, 170 Wash. 658— 
Ekeberg v. City of Tacoma, 252 P. 
915, 142 Wash. 240. 

17 C.J. p 1061 note 80 La]* 
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b. Physical and Mental Snffering in General 

In personal injury cases* it Is ordinarily proper and 
necessary to Instruct the jury relative to damages for 
physical and mental pairs and suffering, although r.o such 
Item of damages should be submitted where there ss 
neither direct nor Inferential evidence thereof. In charg¬ 
ing as to award of damages for pain and suffering, the 
court should instruct the jury to limit recovery to com¬ 
pensation leaving it to the sound discretion of the jury 
to measure the compensation rather than trying to lay 
down a fixed standard therefor. 


Tht,^ risrlit to fnr fAj^ical 

ar.^i iTivr.ta" pnin Msfftnsifr is cr^nsidcmi supra 
JjS V/htTr p'ain and mental suffer- 

, are In^itunau* items of fLimai;e wfien caused by 
an an instruction andinrizing the jury to 

; OsnsidtT the same in their deliberations in actions 
i for personal injury is ordinarily proper*^” and is 


(2) There is no rigid rule of no¬ 
menclature requiring that rule as to 
prospective damages in personal in¬ 
jury cases be expressed in terms of 
unvarying identity, and instructions 
may be in equivalent language.— 
Martin v. Cincinnati St. Ry. Co., 22 
N.E.2d 735, 61 Ohio App. 375. 

(3) Instruction to allow such sum 
as would “fully” compensate plaintiff 
is equivalent to instruction to allow’ 
sum w’hich would “fairly and reason¬ 
ably” compensate him and is unob¬ 
jectionable.—Pfeiffer v. Schee, Mo. 
App., 107 S.W.2d 170. 

(i) Omission of “reasonable” be¬ 
fore “compensation” not fatal-— 
Moore v. Hines, 241 S.W. 457, 210 Mo. 
App. 181. 

(5) Charge permitting damages 
which would “adequately” compen¬ 
sate plaintiff upheld.—Evans v. 
Clapp, Mo.App., 231 S.W. 79. 

(6) Use of “compensate” without 
qualification.—Roper v. Greenspon, 
Mo.App., 210 S.W. 922. 

(7) Objectionable illustrations in 
otherwise correct charge not fatal. 
—Mangum v, Atlantic Coast Line R. 
Co., 125 S.B. 549, 188 N.C. 689. 

(8) Child of tender years.—Jack- 
son V. Ely, 194 S.R 40, 56 Ga.App. 
763. 

(9) Disfigurement generally. 

Iowa.—Collinson v. Cutter, 170 N.W. 

420, 186 Iowa 276. 

Tenn.—Luchessi v. Barnard, 7 Tenn. 

App. 353. 

(10) Hernia.—Tappan v. Knox, 162 
A. 7, 115 Conn. 508. 


(17) Omission of “certain” in : 
ferring to future damag**-'.®^ net fijtal * 
under code provisions.—v. ! 
Electrical Products Corporation. 3*^0 
I’. 825, 212 Cal. 733. j 

(1$) Wages and expcn.ses.—I*age v. j 
Payne, 240 S.W. 156, 293 Mo. j 

Xastractions held bad 

(1) Generally. | 

Ala.—Industrial Sav. Bank v. Mitch- - 

ell, 140 So. 449, 25 Ala.App. 13, i 
certiorari denied 140 So. 452, 224 | 
Ala. 335. j 

Ga.—Rozier v. Folsom, 185 S.E. 140, { 
53 Ga.App. 53. j 

Ind.—Northern Indiana Public Serv- j 
ice Co. V. Robinson, IS N.E.2d 933. j 
106 Ind.App. 210. 

Ky.—W. A. Wickhffe Coal Co. v. Ry¬ 
an, 44 S.W.2d 525, 241 Ky. 537— 
Hunt v. Callihan, 273 S.W. 555, 209 
Ky. 730—Louisville & N. R. Co. v. 
Leering, 223 S.W. 1095, 188 Ky. 
708, 

Mich.—Norris v. American Steam 
Pump Co., 237 N.W. 382, 255 Mich. 
144—Nagi V. Detroit United Ry., 
204 N.W. 126, 231 Mich. 452. 

Mo.—Rockenstein v. Rogers, 31 S.W, 
2d 792, 326 Mo. 468. 

17 C.J. p 1061 note 80 [b]. 

(2) Inadequate because unduly lim¬ 
iting recovery to items of special 
damages.—(Jolnik v. Sinclair Refining 
Co., 197 A. 695, 124 Conn. 36. 

(3) Requested instructions proper¬ 
ly refused.—Swalm v. City of Jo¬ 
liet, 219 IIl.App. 123. 

97. Ark.—Dorr, Gray & Johnston v. 
Headstream, 295 S.W. 16, 173 Ark. 
1104. 


XastractioM upheld 
Ui Generally. 

r.S.—Erie R. Co. v. Collins. N.T., 
259 F. 2 72, 17«» C.C.A. 24(<, affirm¬ 
ing, D.C., Collins V. Erie R. Co., 
245 F. SlI, f'^.rtiorari grantf-'d 39 S. 
Ct. 490, 25n r.S. 637. 63 L.Ed. 1183, 
and affirmed 40 S.Ct. 450, 253 U.S. 
77, 64 L.Ed. 790. 

Ariz.—Tucson Rapid Transit Co. t. 

Rubiaz, 187 P. 568, 21 Ariz. 221. 
Cal.—Oliveira v. Warren, 76 P.2d 
113. 24 CaLApp.2d 712—Machado 

v. Harm, 297 P. 626, 112 Cal.App. 
748—Jones v. P'nited Railroads of 
San Francisco, 202 F. 919, 54 Cal. 
App. 744. 

Conn.—Ladd v. Callahan, 177 A. 524, 
119 Conn. 701—Miller v. Connecti¬ 
cut Co., 152 A. 879, 112 Conn. 476. 
Ga.—Atlanta & W. P. R. Co. v. 
Smith, 142 S.E. 308. 38 Ga.App. 
20—Louisville & N. R. Co. v. Maf- 
fett, 137 S.E. 404, 36 Ga.App. 513. 
Ill.—Budek V. City of Chicago, 279 
IIl.App. 410—SoIIars v. Review 
Pub. Co.. 264 IILApp. 207. 

Iowa.—Yance v. Hoskins, 281 N.W. 
489. 225 Iowa 1108, 118 A.L.R. 

1186—Kisling v. Thierman, 243 N. 
W. 552, 214 Iowa 911—Siesseger 
V, Puth. 234 N.W. 540, 211 Iowa 
775. 

Md.—^AuSherman v. Frisch, 163 A. 
852, 164 Md. 7 S—Cumberland & 
Westemport Transit Co. v. Metz, 
149 A. 4, 158 Md. 424, reargument 
denied 149 A. 565, 158 Md. 424, 
and appeal dismissed American Oil 
Co. V. Metz, 51 S.Ct. 40, 282 U.S. 
801, 75 L.Ed. 720. 


( 11 ) Right of female to greater 
compensation for disfigurement than 
should be accorded to male.—Petro v. 
Birtley, 32 Luz.Leg.Reg. 461, 464- 

( 12 ) Impairment of health. 

Cal.—May v. Farrell, 271 P. 789, 94 
CaLApp. 703. 

Ga.—American Bakeries Co. v. John¬ 
son, 200 S.E. 485, 69 Ga.App. 150. 

(13) Loss of wife's services.— 
Bainbridge Power Co, v. Ivey, 152 
S.E. 306, 41 Ga.App. 193. 

(14) “Pecuniary loss.”—Holder Y* 
Martin, Tex.Civ.App., 131 S.W.2d 165. 

(16) Two plaintiffs.—S. A Gerrard 
Co. V. Couch, 29 P.2d 151, 43 Ariz, 57. 

(16) Reduction of futu^ losses to 
present cash value-—^Toll v. Waters, 
189 So. 393, 138 Fla. 349. 


Cal.—Britting v. Dewes, 54 P.2d 736, 
11 CaLApp,2d 463. 

Ga.—Georgia Power Co. v. Davis, 6 
S.E.2d 154, 61 Ga.App. 453—Jack- 
son V. Ely, 194 S.E. 40, 56 Ga.App. 
763. 

Ill.—See Nagalil v. Shoal Creek Coal 
Co., 201 IILApp. 220. 

Iowa.—Yance v. Hoskins, 281 N.W, 
489, 225 Iowa 1108, 118 A.L.R. 1186 
—Lang V. Siddall, 254 N.W. 783, 
218 Iowa 263. 

OkL—City of Ada v. Smith, 175 P. 
924, 73 OkL 280. 

Wash.—Christansen v. Puget Sound 
Nav. Co.* 244 P. 569, 138 Wash. 
239—Hansen v. Dodwell Dock & 
Warehouse Co., 170 P. 346, 100 
Wash. 46, L.R.A1918C 925. 

17 C.J. p 1075 note 99. 


Mo.—Morris v. Union Depot Bridge 
& Terminal R, Co., 8 S.W. 2d 11, 
320 Mo. 371—Hues v. Century 
Electric Co., 280 S.W. 412—Leigh¬ 
ton V. Davis, 260 S.W. 986—Rig- 
ley v. Prior, 233 S.W. 82S, 290 Mo. 
10—Smiley v. Bergmore Realty 
Co., 73 S.W.2d 836. 229 Mo.App. 
141—Bequette v. National Lead 
Co., App., 31 S.W.2d 575—Nyberg 
V. Wells. App., 14 S.W.2d 529— 
Standefer v. Fleming, App., 298 
S.W. 134—Burke v. Shaw Transfer 
Co., 243 S.W. 449, 211 Mo.App. 

353, certiorari quashed State ex 
rel. Shaw Transfer Co. v. Trimble, 
Sup., 250 S.W. 384- 

: Or.—Knapp v. Standard Oil Co. of 

I California, 68 P.2d 1052, 156 Or. 

1 5 64—Rostad T. Portland Ry., 


25 aJ.S.-56 
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ordinarily" required and necessary, and instruc¬ 
tions on such point are warranted by the reasonable 
inference that pain and suffering ensue from phys¬ 
ical injury, irrespective of direct testimony to such 
effect.^^ A charge to consider plaintiff’s suffering 
in body and mind refers only to mental suffering 
caused by, and inseparable from, physical pain A 
It has been held error for the court to instruct the 
jury that they may allow" damages for mental suf¬ 
fering without stating that the mental suffer¬ 
ing must result from physical injury indicted by 
the wrongful act or omission of defendant.- An 


instruction that the jury might take into considera¬ 
tion plaintiff’s pain and suffering, both mental and 
physical, caused by the injury, and probable future 
suffering as a result of the injury, is not objection¬ 
able on the ground that it permits a recovery for 
mental suffering disconnected with physical injuryA 
On the other hand, where the only damage resulting 
to defendant from a tort lies in mental suffering, 
and there is no evidence of physical injury, it is er¬ 
ror to include physical suffering with mental suffer¬ 
ing as an element of damages for consideration by 
the juryA It is the duty of the judge to charge the 


LIgrht & Power Co., 201 P. 184, 101 

Or. 569. 

Pa.—Hubbard v. Philadelphia Rapid 
Transit Co., 107 A. S19, 263 Pa. 
586. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Jones, Civ-App., 105 S.W.2d 443— 
Smith V- Triplett, Civ.App., 83 S. 
W.2d 1104. 

“Wash.—Prazee v. Western I>airy 
Products, 47 P.2d 1027, 182 Wash. 
578. 

W.Va.—Nees v, Julian Goldman 

Stores, 154 S.B. 769, 109 W.Va. 
329—Salmons v. Norfolk & W. Ry. 
Co.. 129 S.B. 760, 100 W.Va. 49. 

17 C.J. p 1075 note 99 [a]. 

(2) Effect of age.—Albert v. Mah¬ 
er Bros. Transfer Co., 243 N.W. 661, 
215 Iowa 197. 

(3) Instruction permitting the re¬ 
covery of damages for pain of body 
and anguish of mind suffered and 
"endured" was not objectionable be¬ 
cause of the use of word “endured.” 
—McDaniels v. Terminal R. Ass"n, 
of St. Douis, 23 N.K2d 785, 302 HI. 
App. 332. 

IkstriLCiioxis not upheld 

<1> Requested charges properly 
refused generally. 

Ala-—Dehlgh Portland Cement Co. 
V. Donaldson, 164 So. 97, 231 Ala. 
242—Industrial Sav, Bank y. Mit¬ 
chell, 140 So, 449, 25 AJa-App. 13, 
certiorari denied 140 So. 452, 224 
Ala. 335. 

Cal.—Bindley v. Knowlton, 176 P, 
440, 179 Cal. 298. 

Mo.—Irwin v. St. Bouis-San Fran¬ 
cisco Ry. Co., 30 S.W.2d 56, 325 
Mo. 1019. 

K.Y-—Boyce v. Greeley Square Ho¬ 
tel Co., 168 N.y.S. 191, 181 App. 
Div. 61, dismissal of appeal denied 
119 N.E. 1032, 223 N.Y. 568, and 
affirmed 126 N.E. 647, 228 N.Y- 
106. 

Tex.—St. Bouis Southwestern Ry. 
Co. of Texas v. Bradberry, Civ. 
App., 237 S.W. 364, error refused. 

(2) Requested instructions deny¬ 
ing recov'ery for scars on forehead 
were properly refused in view of 
evidence that scars would cause 
pain.—ixrackintosh Co. v. Wells, 118 
So. 276, 218 Ala. 260. 


(3) In personal Injury action, 
physician’s testimony authorized in¬ 
ference that he believed plaintiff’s 
tubercular condition would recur, 
justifying refusal of defendant’s re¬ 
quest for instruction that evidence 
was not sufficient to authorize find¬ 
ing that there would be recurrence 
of tubercular trouble.—Mooney v, 
McCarthy. ISl A. 117, 107 Vt. 425. 

(4) Instruction containing state¬ 
ment, “If a man said to you, ‘What 

; will you take to suffer this or that?’ 
usually you would not take any¬ 
thing,” w'as erroneous,—Herter v. 
City of Detroit, 222 N.W. 774, 245 
Mich. 425. 

(5) Instruction that employee 
could not recover for tuberculosis 
of hip. unless he fell on hip, was 
unduly narrow, in view of evidence 
that It might have been caused by 
blow on shin.—Mues v. Century 
Electric Co., Mo., 280 S.W. 412. 

Bvidence held sufficient to support 
instruction 

(1) As to damages for physical 
and mental agony.—Union Traction 
Co. of Indiana v, Alstadt, 143 N.E. 
879, 195 Ind. 389. 

(2) Past, present, and future pain 
and suffering,—Smithson v. Momm¬ 
sen, 276 N.W. 47, 224 Iowa 307. 

(3) Aggravation of thyroid trou¬ 
ble by blow on head.—Reading Co. 
V. Geary, C.aA.Md., 47 P.2d 142, 79 
A.B.R. 226, certiorari denied 51 S.Ct. 
492, 283 U.S. 844, 75 B.Ed. 1454. 

(4> Deformity.—City of Atlanta 
V. Whitley, 101 S.E. 2, 24 Ga.App. 
411. ! 

(5> Disfigurement.—^Volentine v. 
Wyatt, 261 S.W. 308, 164 Ark. 172. 

( 6 ) Evidence that plaintiff felt 
“draggy,” lost weight, had toxemia, 
and was sick at her stornach was 
sufficient to support an instruction, 
as to damages for physical pain.—^ 
Kelly V. Kansas City Building & 
Loan Ass’n, Mo.App., 86 S.W,2d 975, 

Fleadiags held sufficient to sup¬ 
port instruction allowing recovery 
for physical and mental suffering.— 
Jones Savage Bumber Co. v. Thomp¬ 
son, 25 S.W.2d 373, 233 Ky. 198. 

882 


Form of Instruction 
Pa.—Pavlak v. Schwartz, 2 Pay.B.J. 
60. 

98. Pa.—Iseman v. Book Shoe Co., 
25 Pa.Dist. 443. 

99. Ariz.—^Atchison, T. & S. P. Ry. 
Co. V. Gutieri;ez, 249 P. 66, 30 Ariz. 
491. 

1. Ill.—^Western Brewery Co. v. 
Meredith, 46 N.E. 720, 166 Ill. 306. 

17 C.J. p 1075 note 2. 

2. N.D.—Crosby v. Minneapolis, St. 
P- & S. S. M. Ry. Co., 237 N.W. 
803, 61 N.D. 293. 

Fright and physical injury 

In action for injuries resulting 
from being frightened by runaway 
truck, court in referring to pain and 
suffering resulting from fright need 
not instruct jury that any physical 
injury ensuing must be simultane¬ 
ous with or immediately, following 
fright or shock.—Prazee v. Western 
Dairy Products, 47 P.2d 1037, 182 
Wash. 578. 

Disconnected mental suffering 

In a suit for personal injuries, an 
instruction on the measure of d€tm.- 
ages, which authorized the jury to 
take into consideration not only 
plaintiff’s physical and mental suf¬ 
fering and permanent injury, but in 
addition any disfigurement of his 
person, is erroneous in so far as it 
authorized the jury to consider any 
disfigurement of plaintiff's persan 
which might continue after the ter¬ 
mination of his physical pain and 
suffering, because it thereby author¬ 
ized the jury to award damages for 
mental anguish, unaccompanied by 
physical suffering-—J. J. Newman 
Bumber Co. v. Norris, 94 So. 881, 130 
Miss. 751. ' . 

3. U.S.—^Kansas City Southern R. 
Co. V. Rogers, Ark., 203 P. 462, 121 
C.C.A, 586. 

4. Tex.—^Walker v. Kellar, Civ. 
App., 218 S.W. 792. 

Tarred without physical pain, for 
failure to join Bed Cross 
The words “physical pain” do hot 
include mental distress, but mean 
bodily suffering, although a strong 
mental emotion may produce bodily 
injury and cause ? bodily suffering. 
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jury that damages for pain and suffering must he 
limited to compensation,but as suffering and dol¬ 
lars are not interchangeable units and no yardstick 
can be fashioned exactly to measure the reasonable 
compensation for pain and suffering, it is proper to 
instruct the jury that there is no fixed standard of 
compensation and to leave the matter to their sound 
discretion or common sense,® or, at least where 
there is express statutory sanction for the phrase, 
to the enlightened conscience of impartial jurors 
but this does not mean that the jury should be al¬ 
lowed to consider pain and suffering as an independ¬ 
ent item of damage, to be compensated by a sum of 
money that may be regarded as a pecuniary equiva¬ 
lent.® While “compensation’^ is the customary and 
approved term to use in telling jurors how to meas¬ 
ure damages for pain and suffering, an instruc¬ 
tion is not fatally wrong in employing other and 


iOES § 18 § 

roughly synon\TOins terms, such as “worth’’ anff 

“price.”^ 

Where plaintiff may be entitled to recover for 
mental pain and suffering, defendant may not have 
instructions so restricted as to exclude the mental 
phase of the matter,’^' and the court properly charg¬ 
es the jiir}’ that they may consider mental pain and 
suffering,^^ such a charge having been sustained 
even where the only evidence of mental suffering 
was indirect or inferential.^- 

On the other hand, where there is neither allega¬ 
tion nor proof of mental suffering, qj- where there 
is no sufficient evidence to support a claim thereof, 
the instructions should not submit such issue and, in 
a proper case, should affirmatively withdraw^ this 
item of damages from the jury’s consideration, and 
where the law clearly precludes recovery for mental 


so that an instruction allowing re¬ 
covery for physical pain and also 
mental distress was error, where 
there was evidence of mental dis¬ 
tress, but not of physical pain suf¬ 
fered by plaintiff who had been 
tarred and paraded through the 
town with a placard saying *'trai- 
tor” on his back, because of his re¬ 
fusal to join the Red Cross, but 
who had not been physically injured 
and who had had the tar applied 
only to his clothing and not to his 
body.—Walker v. Kellar, supra. 

5- Pa.—Herb v. Hallowell, 154 A. 
582, 304 Pa. 128, 85 A.L.R. 1004. 

6 . Ark.—Sims Oil Co. v. Durham, 21 
S.W.2d 861, ISO Ark. 366. 

Pa.—Herb v. Hallowell, 154 A. 582, 
304 Pa. 12S, 85 A.L.R. 1004—Dor- 
ety V. Horrocks, 65 Pa,Super. 572. 
17 C.J. p 1075 note 6 . 

7. Ga.—Pollard v. Phelps, 193 S.E. 
102, 56 Ga.App. 4 tS—Nashville, C. 
& St. L. Ry. Co. V. Patterson, 165 
S.E. 897, 45 Ga.App. 758—City of 
Waycross v. Howard, 157 S.E. 247, 
42 Ga.App. 635. 

17 C.J. p 1075 note $• 

All pain 

Charge leaving recovery for pain, 
whether past or future, to enlight¬ 
ened consciences of impartial jurors, 
was correct.—^Western & A. R. R. 
Y. Dobbs, 137 S.E. 407, 36 Ga.App« 
516. 

8 . Pa.—McDane v. Pittsburg R. Co., 
79 A. 237, 230 Pa. 29—Goodhart 
V, Pennsylvania R. Co., 35 A. 191, 
177 Pa. 1, 55 Am.S.R. 705, explain¬ 
ing and distinguishing Machen v. 
Pittsburg, etc.. Pass. R. Co., 13 
Pa.Super. 642. 

17 C.J. p 1075 note 7. 

Bn Pa.—Herb v. Hallowell, 154 A. 
582, 304 Pa. 128, 85 A.D.R. 1004. 
Only philologist could detect dif¬ 
ference between term *^compensa¬ 


tion” and such equivalents as 
'"worth” and ‘'price,” and since it is 
matter of common observation that 
few philologists serve on juries, 
there is no fatal objection to using 
such equivalent terms which will 
colloquially be understood as mean¬ 
ing “compensation.”—Herb v. Hal¬ 
lowell, supra. 

10 . Ala.—Lindsey v. Kindt, 128 So. 
139, 221 Ala. 190. 

Del.—Prettyman v. Topkis, Super., 3 
A.2d 708. 

Ill.—Nosko V. O^Donnell, 260 HI. 
App. 544. 

11- Cal.—Graham v. Yellow Cab 
Co. of Los Angeles, 13 P.2d 773, 
125 Cal.App. 141- 

111.—Walsh V. Chicago Rys. Co., 135 
N.E. 709, 303 Ill. 339, affirming 221 
IILApp. 654. 

Miss.—Teche Lines v. Bateman, 139 
So. 159, 162 Miss. 404. 

Pa.—Fisher v. Pomeroy‘s, Inc., 185 
A. 296, 322 Pa, 389. 

Beformity 

Where plaintiff alleged that he 
was permanently injured, in that 
all the fingers of his left hand were 
severed, causing intense suffering 
and crippling him for life, a charge 
that, as part of mental suffering, 
jury might consider deformity, was 
proper.—Social Circle Cotton Mill 
Co. V. Ransom, 99 S.E. 238, 23 Ga. 
App. 605. 
nervous shook 

In i>erBonal injury action by fifty- 
year old woman who had sustained 
broken leg, double hernia, and other 
injuries, court properly charged ju¬ 
ry that nervous shock, where direct 
consequence of physical injury, 
might be considered in fixing dam¬ 
ages.—^Elshei- V, Fonmoy’s, Inc., 185 
A. 296, 322 Pa. 3S9. 

Pskin ajid anguish 

**Pain” and “anguish” being syn- 
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' onymous as applied to mental con¬ 
dition, instruction limiting elements 
of damages to physical suffering 
and mental pain and anguish was 
not error.—Elwenbeiss v. Payne, 25 
P.2d 162, 43 Ariz. 262. 

Instructions sustained 
Conn.—Welz v. Manzillo, 155 A. 841, 
113 Conn. 674. 

Iowa.—Strayer v. O'Keefe, 210 N.W. 
761, 202 Iowa 643. 

Miss.—^Pan American Petroleum 
Corporation v. Pate, 138 So, 349, 
162 Miss. 638. 

12. Ark.—Missouri Pac. R. Co. v. 
Henderson, 110 S.W.2d 516, 194 
Ark. 8S4. 

Md.—County Comers of Prince 
George's County v. Timmons, 133 
A. 322, 150 Md. 511. 

Inference from bodily injuries 
Instruction submitting question of 
plaintiffs mental pain and suffering 
was proper where bodily injuries 
were pleaded and proved, since pain 
and suffering could be inferred.— 
Cable V. Johnson. Mo.App., 63 S.W. 
2d 433. 

13. Wash-—Brooks v. Herd, 257 P, 
238, 144 Wash. 173. 

14. Cal.—Thompson v. Boyer, App., 
21 P.2d 472. 

Ga.—Central of Georgia Ry. Co- v. 

Reid, 99 S.E. 235, 23 Ga.App, 694. 
Ky.—Southeastern Telephone Co. v. 

Payne, 69 S.W.2d 358, 253 Ky. 245. 
17 C.J. p 1075 note 8. 

Bvideuee bMd suffiedeut to warrant 
instruction as to mmrtal pain and 
suffering 

Ark.—Murphy v. Clayton, 15 S.W-2d 
391, 179 Ark. 225. 

CaL—^Boccalero v. Wadleigh, 298 P. 

526, 113 CalApp. 376. 

Mo.—Evans v, Clapp, App., 231 S.W. 
79. 

N.H.'—^Ricard v. Pollard . 'Auto 
169 A 876, 86 N.II.,43^' ' ' ' ' 
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pain and under the circumstances disclosed, 

the court sbrmld instruct the jury against allow¬ 
ance.^ \\"here instructifms relative to damages for 
mental suffering are academic or inapplicable to the 
facts they should not be given and are properly re¬ 
fused. 

c. rutnre Consequences Generally and Future 
Pain and Suffering 

Where the issue of damages for future consequences 


of a personal injury, such as future pain and suffering, 
I is duly raised, the court should charge the jury per- 
; mittir.g recovery therefor, although its instructions 
: should aptly exclude items of a purely conjectural na- 
, ture unsupported by substantial evidence. 

I W'hen there is evidence in the case that there 
I will be future effects from an injury, an instruction 
i which justifies an inclusion of them in an award of 
j damages is proper,as, for example, an instruction 
j permitting a recovery for future pain and suffer- 
I ing,^^ as where the evidence has been held suffi- 


15. Ala.—Badger v. Hollon, 175 So. 
700, 1'7 Ala.App. 531. 

JBrxor to refuse instruction pre¬ 
cluding- recovery of damages for 
mental pain and angui.sh of wife 
whose husband was assaulted.—Bad¬ 
ger V. Hollon, supra. 

16. IT.S.—PennsyU’ania Co. v. 
White, Ohio, 242 F. 437, 155 C.C. 
A- 213. 

Or.^—Perry v. Pickwick Stages of 
Oregon, 243 P. 7S7, 117 Or. 598. 

17. Ala.—Armour & Co. v. Cart- 
ledge, 176 So. 334, 337, 234 Ala. 
644, quoting Corpus Juris. 

Colo.—Seeing Denver Co. v. IMor- 
gan, 1S5 P. 339, 342, 66 Colo. 565, 
quoting Corpus Juris. 

Conn.—Baldw’in v. Robertson, 172 A. 
859, 118 Conn. 431. 

Ill.—See McMurray v. Peoria Ry. 

Terminal Co., 208 IlLApp. 488. 
Mo.—Bates v. Friedman, App., 7 S. 
W.2d 452. 

17 C.J. p 1075 note 10. 

Diminished capacity to “engage in 
pastime” 

Defendant, which concedes that 
plaintiff in a personal injury action 
may be awarded damages, for “di¬ 
minished capacity for enjoying life," 
was not injured by instruction that 
in awarding damages jury could 
consider the extent to which injury 
had affected ability to “engage in 
pastime," the former expression be¬ 
ing more comprehensive than the 
latter.—Bassett v. Milwaukee Xorth- 
em Ry. Co., 170 N.W. 944, 169 Wis. 
152. 

Zustructious sustained 

Ga-—Jackson v. Merritt Hardware 
Co., 107 S.E. 394, 26 Ga,App. 747. 
17 C.J. p 1075 note 10 [aj. 

18. Ala,—Armour & Co, v. Cart- 
ledge, 176 So. 334, 337, 234 Ala. 
644, quoting Corpus Juris. 

Ariz,—Coppinger v. Broderick, 295 
P. 780, 37 Ariz. 473, 81 A.L.R. 419. 
Ark.—Missouri Pac. Transp. Co. v. 
Mitchell, 137 S-W.2d 242, 199 Ark. 
1045—^Arkansas Drilling Co. v. 
Gross, 17 S.W.2d 889, 179 Ark. 
631—^Dierks Dumber & Coal Co.' 
V. Tollett, 10 S.W.2d 5, 17.8 Ark. 
199—Chicago, R. I. & P, Ry. Co. 
V. Womble, 199 S.W. 81, 131 Ark. 
411. 

Cal.—^Armstrong v. Ford, 86 P,2d 
385, 30 Cal.App.2d 347—Oliveira v. 


Warren. 76 P.2d 113, 24 Cal.App. 
2d 712—Rohner v. Cross, 9 P.2d 
509, 121 Cal.App. 667—Davis v. 

Renton. 298 P. 834, 113 Cal.App. 
561—Learned v. Peninsula Rapid 
Transit Co., 193 P. 591, 49 Cal. 
App. 436—Du Val v. Boos Bros. 
Cafeteria Co., 187 P. 767, 45 Cal. 
App. 377. 

Colo.—Colorado Utilities Corpora¬ 
tion V. Casady, 300 P. 601, 89 

Colo. 156—Seeing Denver Co. v. 
Morgan, 185 P. 339, 342, 66 Colo. 
565. quoting Corpus Juris. 

Del.—Prettyman v. Topkis, Super., 
3 A.2d 708. 

Ga.—White v. Knapp, 120 S.E. 796, 
31 Ga.App. 344. 

HI.—^Newberry v. Baltimore & O. C. 
Terminal R. Co., 223 IlLApp. 304 
—Holcomb V. Magee, 217 IlLApp. 
272. 

Ind.—General American Tank Car 
Corporation v. Melville, 145 N.B. 
890, 198 Ind. 529. 

Iowa.—Danner v. Cooper, 246 N.W. 

223, 215 Iowa 1354. 

Ky.—City of Paducah v. Brunnhop- 
er, 135 S.W.2d 413, 281 Ky. 177. 
Mo.—Hutchison v. Moerschel Prod¬ 
ucts Co., App,, 133 S.W.2d 701— 
Bornhoft v. City of Jefferson, 
App., 118 S.W.2d 93, opinion 
quashed in other respects State 
ex rel. City of Jefferson v. Shain, 
124 S.W.2d 1194. 344 Mo. 57— 

Hubbard v. Badalamenti, App., 6 S- 
W.2d 983, 

S.C.—Pinkussohn v. Great Atlantic 
& Pacific Tea Co., 192 S.E. 283. 
1S4 S.C. 171. 

Tex.—^Anderson v. Rei chart, Civ. 
App., 116 S.W.2d 773, error dis¬ 
missed. 

Utah.—Olsen v. S. H. Kress & Co,, 
48 P, 2 d 430, 87 Utah 51. 

17 C.J. p 1076 note 11, 

Xustructious sustained 

(1) Generally. 

Cal.—Steinberger v. California Elec¬ 
tric Garage Co., 168 P. 570, 176 
Cal. 386. 

Ga.—Western & A. R. R. v. Dobbs, 
137 S.E. 407, 36 Ga.App. 516—Pid- 
cock V. West, 102 S.E. 360, 24 Ga. 
App. 785. 

Iowa.—^Duncan'v. Rhomberg, 236 N. 
W- 638, 212 Iowa 389—^Hickey v. 
Freeman, 198 N.W. 769, 198 Iowa 
465. 

Mo.—Sneed v. St. Louis Public Serv¬ 


ice Co., App., 53 S.W,2d 1062, cer¬ 
tiorari quashed State ex rel. St. 
Louis Public Service Co. v. Haid, 
63 S.W.2d 15, 333 Mo. 845. 

Ohio.—Willaman v. Graber, 11 N.E. 

2d 710, 57 Ohio App. 39. 

Pa.—McAllister v. Pennsylvania R. 
Co., 182 A. 738, 121 Pa.Super. 131, 
affirmed'187 A. 415, 324 Pa. 65. 

17 C.J. p 1076 note 11 [b]. 

(2) Petition alleging plaintiff suf¬ 
fered and would suffer, pain and an¬ 
guish of body and mind, warranted 
instruction on damages for future 
suffering.—Riner v. Riek, Mo.App., 
57 S.W.2d 724. 

(3) The issue of future pain and 
suffering was raised by petition al¬ 
leging a broken wrist, strained liga¬ 
ments, and muscles of arm and 
shoulder, permanently injuring plain¬ 
tiff, and that as a result she suf¬ 
fered severe pains and will for a 
long time be disabled.—^Vickery v. 
Armstead, 180 N.W. 893, 190 Iowa 
803. 

lustructions improperly refused 

In parent's action for injuries to 
infant, refusing instruction that jury 
could not assess damages for pain 
and suffering after infant became 
twenty-one was error, where evi¬ 
dence disclosed such pain and suf¬ 
fering would exist—Galbraith-Fox- 
worth Lumber Co. v. Gerneth, Tex. 
Civ.App., 66 S.W.2d 471, error dis¬ 
missed. 

Zustruction held not to permit such 
recoveiTT 

Iowa,—McDougal v. Bormann, 234 N. 

W. 807, 211 Iowa 950. 

17 C.J. p 1076 note 11 [cj. 

Dvideuce held to support iustruction 

(1) Generally. 

Ky.—Nussbaum v. Caskey, 32 S.W.2d 
18, 235 Ky. 640—Consolidated 

Coach Corporation v. Hopkins, 14 
S.W.2d 768, 228 Ky. 184. 

Mo.—Lovins v. City of St. Louis, 
App., 90 S.W.2d 430—^Huntington v. 
Kansas City Rys. Co., App., 233 S. 
W. 95—^Harriman v. Dunham, App., 
196 S.W. 443. 

17 C.J. p 1076 note 11 [d]. 

( 2 ) Confinement to hospital for. 
several days followed by confine¬ 
ment to bed from time to time there¬ 
after, with testimony showing with 
reasonable certainty that some fu¬ 
ture suffering would be experienced. 
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cient to support instructions covering future pain | ing, the in^-tructions should not permit an award 
and suffering arising from sundry particular causes j thereof,-- ami failure to pleafl future diamages, or 
or disabilities,^® and it is error to refuse an instruc- ! facts, vrhich the same may be inferred, may 

tion as to the right to recover for future pain and i preclude submission (n instructions relative to fii- 
suffering where there is evidence on which it may ture pain and suffering,-'’^ Absence of a specific 
he basedA® Proof of permanent injury is not pre- claim in the pleading for future pain and suffer- 
reqiiisite to instructions allowing the jury to award ^ng has, however, been held not to preclude an in- 
damages for future pain and suffering, since the stniction in an otherwise proper case submitting 
latter may ensue although the injury is not perma- damages.-*’' 

nent.^^ Testimony of a ph^’sician is not essential to Form of insiruciion as excluding recovery for 
warrant an instruction submitting the issue of dam- speculafire etnisequcnces. An instruction relative 
ages for future pain and suffering.-- In the ab- to future damages, such as damages for future pain 
sence, however, of evidence showing reasonable cer- and suffering, must be so framed as to exclude re- 
tainty of future damages, such as pain and suffer- covery for mere speculative consequences.®^ In- 


—Brohammer v. Lager, Mo.App., 194 
S.W. 1072. 

19 . Arm injury 

Iowa.—Yance v. Hoskins, 281 N.W. 
4S9, 225 low'a 1108, 118 A.L.R. 

llSe—Keller v. Dodds, 277 N.W. 
467, 224 Iowa 935—Buffalo v. City 
of Des Moines, 186 N.W. 844, 193 
Iowa 194. 

Baclc injury 

Wash.—Brammer v. Lappenbusch, 30 
P.2cl 947, 176 XVash. 625. 

Cliroaic injury to coccyx 
Mo.—Baumker v. Dunsworth, App., 
7 S.W.2d 417. 

Crippled. 

Mo.—Youtsey v. Chicago, R. I. & 
P. Ry. Co., App., 251 S.W. 468. 
Curvature of spine 
Mo.—King V. City of De Soto, App., 
89 S.W.2d 579. 

Deformity 

In an action for injuries, sustained 
in a collision with defendant's auto¬ 
mobile, a charge that plaintiff 
claimed he was entitled to a recovery 
for pain and suffering, and that he 
would continue to suffer pain, was 
not erroneous, where a permanent 
deformity had resulted, which could 
be considered a lasting element of 
pain and suffering.—White v, Knapp, 
120 S.E. 796, 31 Ga.App. 344. 

Di 2 zy spells 

Cal.—Davis v. Renton, 298 P. 834, 113 
Cal.App. 561. 

Dlectric sbock 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Cok). 
156. 

Eye injury 

Wash.—Brammer v. Lappenbusch, 30 
P.2d 947, 176 Wash. 625. 

Foot aud ankle injury 
Ky,—City of Paducah v, Brunnhoper, 
135 S.W.2d 413, 281 Ky. 177. 
Eraeture of costal cartilage 
Wash.—Lieske v. Natsuhara, 5 P.2d 
307, 165 Wash. 270. 

Seaidaches 

Ark.—^Arkansas Drilling Co. v. 

Gr<>ss, 17 S.W.2d 889, 179 Ark. 631. 


Cal.—Oliveira v. Warren, 76 P.2d 113, 
24 Cal.App.2d 712 —Davis v, Ren¬ 
ton, 29S P. 834, 113 Cal.App. 561. 
Iowa.—Rogers v. Jefferson, 2S5 N.W. 
701. 

Mo.—Ben dick v. Wells, App., 253 S. 
W. 394—Winkler v. Terminal R. 
Ass'n of St. Louis, 227 S.W. 625, 
206 Mo.App. 224. 

Hip fracture 

Mo.—Petera v. Railway Exchange 
Bldg., App., 42 S.W.2d 947. 

Impaired hearing 

Wyo.—Mahoney v. Pearce, 265 P. 
446, 338 Wyo. 151. 

Inhalation of gas 

Mo.—Miller v. Walsh Fire Clay 
Products Co„ 282 S.W, 141, 219 Mo. 
App. 590. 

Jawbone so damaged as to impede 
eating 

Wyo.—Mahoney v. Pearce, 265 P. 
446, 338 Wyo. 151. 

Knee joint damaged 
Cal.—Olivera v. Warren, 76 P.2d 113, 
24 Cal.App.2d 712. 

Mo.—Baumker v, Dunsworth, App., 
7 S.W.2d 417. 

Deg injury 

Ill.—Lincoln v. Pryor, 199 lIl.App. 
228. 

Ind.—General American Tank Car 
Corporation v. Melville, 145 K.E. 
890, 198 Ind. 529. 

Mo.—Bates v. IPriedman, App,, 7 S. 
W.2d 452. 

Hervous shock 

Mo.—Gillis V. Singer, App., 86 S.W. 
2d 352—Baumker r, Dunsworth, 
App., 7 S.W. 2d 417. 

Shoulder injury 

Wash.—Suprunowski v. Brown & 
White Cab Co., 252 P, 155, 142 
Wash. 65. 

Skull fracture 

Mo.—^Hubbard v. Badalamenti, App., 
6 aw.2d 983. 

Stomach trouble 

Mo.—^McNicbolas v. Continental Bak¬ 
ing Co., App., 112 S.W.2d 849. 
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Traumatic epilepsy 
Mo.—Graber v. Wells, App,, 7 S.W. 
2d 719. 

X-ray bums 

Ill.—Holcomb V. Magee. 317 Ill.App. 
272. 

20 . Ky.—Hendrickson v. New 
Hughes Jellico Coal Co., 189 S.W^. 
704, 172 Ky. 56S. 

21 . Mo.—Hutchison v. Moerschel 

Products Co., App., 133 S.W.2d 701 
—Bendick v. Wells, App., 253 S. 
W. 394—Kroell v. Lutz, App., 210 
S.W. 926. 

22 . Wash.—Suprunowski v. Brown 
& White Cab Co., 252 P. 155, 142 
Wash. 65. 

23. Ark.—Missouri Pac. Transp. Co. 
V, Kinney, 135 S.W.2d 56. 

Cal.—Silvester v. Scanlan, 28 P.2d 97, 
136 Cal.App. 107. 

Colo.—Cookman v. Caldwell, 170 P. 
952, 64 Colo. 206. 

Neb.—Jensen v. Omaha & C. B. St. 
Ry. Co., 257 N.W. 257, 128 Neb. 
21, affirming 256 N.W. 65, 127 Neb. 
599. 

Tex.—Coca Cola Bottling Co. v, 
Heckman, Civ.App., 113 S.W.2d 201. 
17 C.J. p 1076 note 12. 

24 . Tex.—Coca Cola Bottling Co. v. 
Heckman, supra. 

25 . Ga,—City of La Fayette v. Gil¬ 
bert, 117 S.E. 663, so Ga.App. 248. 

Iowa.—Keller v, Dodds, 277 N.W. 467, 
224 Iowa S35. 

26. Ala.—^Armour & Co. v. Cart- 
ledge, 176 So. S34, 337, 234 Ala. 
644, quoting Corpus Jtizis. 

Ariz.—Hatchimonji v. Homes, 3 P. 
2d 271, 272, 38 Ariz. 535, citing 
Corpus Juris. 

S.C.—Brewer v. Northwestern R. Co. 
of South Carolina, 149 S.E. 124, 151 
S.a 415. 

17 C.J. p 1076 note 13. 

E^sonably certain to follow 

(1) Instruction as to recovery for 
future pain and suffering was ob¬ 
jectionable, where it did not explain 
that to warrant such recovery fhture 
pain or suffering must be rwsohab^ 
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structioiis have been sustained %vhcre tbej allowed 
recovery for future daiiiag:es, such as future pain 
and suffering'j which were “reasonably certain” to 
occur,or which plaintiff ‘“will reasonably be ex¬ 
pected to suffer in the future,”-^ or as to which 
there exists a “reasonable probability” that they \\ill 
ensue,-^ but they have also been cx)iidemned where 
allowing' recovery for such damages if “reasonably 
probable,or ‘“liable” to occur.®^ Some author¬ 
ities have upheld instructions to allow damages for 
future pain and suffering which will ensue “in all 
probability/'^^ although other authorities have con¬ 
demned the use of such phrase.^^ It has been held 
that a charge to consider the effects “likely” to ac¬ 
crue from an injury is not objectionable,^^ or at 
least not fatally defective,35 although the opposite 
has also been held;^^ but in any event the error, if 
any, may be cured by a subsequent charge contain¬ 


ing proper restrictions.^^ An instruction authoriz¬ 
ing compensation for pain which “may” accrue is 
erroneous,3S although such inaccuracy may be cured 
by a subsequent restrictive statement.39 An instruc¬ 
tion allowing compensation for pain and suffering 
which “will” be endured has been sustained,^^ and 
it is held that, when used in connection with the 
words “reasonably and probably suffer,” there is-no 
real or substantial difference between the words 
“may” and “will.”^^ Where the injury is indisputa¬ 
bly permanent, it has been held that an instruction 
is not objectionable in this regard where it author¬ 
izes a recovery for such suffering as plaintiff “may 
endure” in the future.^^ Jt ^3^5 hQen held that a 
charge allowing a consideration of the probable fu¬ 
ture effects, without limiting the consideration to 
the reasonably probable future effects, of the injury 
is error/3 unless after a reading of the entire 


certain to follow injury.—Green- 
halch V- Barber, R.I., 104 A. 769. 

(2) Omission of phrase “reason¬ 
ably certain” not fatal where such 
thought w*as implicit in the instruc¬ 
tions as given.—Johnson v. Dye, 2iJ0 
P. 625, 131 Wash. 637—Meehan v. 
Hesselgrave, 210 P. 2, 121 Wash. 56S 
—Kane v. Nakamoto, 194 P. 3S1, 113 
Wash. 476. 

(3) Part of court's charge on 
amount of damages in personal in¬ 
jury action w^as not subject to ob¬ 
jection that it did not limit recovery 
for future pain and suffering, both 
mental and physical, to such as it is 
reasonably certain would result from 
the injury.—Bassett v. Milwaukee 
Korthern Ry. Co., 170 N.W. 944, 169 
Wis. 152. 

(4) In Texas it has been held 
that the rule of many jurisdictions 
that compensation for future dam¬ 
ages, such as future pain and suf¬ 
fering, must be limited to such as 
plaintiff is “reasonably certain” to 
undergo has been rejected, and that 
an. instruction properly allows award 
for future damages which plaintiff 
will “reasonably and probably suf¬ 
fer” instead of restricting recovery 
to damages which are “reasonably 
certain” to result.—St. Louis South¬ 
western R. Co, of Texas v. Hawkins, 
108 S.W. 736, 741, 4S Tex,CiT.App. 
645, error refused Gulf, C- & S. F. 
Ry. V. Harriett, 16 S.W. 556, SO 
Tex 73. 

Brain, injury 

Where there was a likelihood that 
truck driver injured in a collision 
would, suffer in future from injuries 
to his brain, damages for such suf¬ 
fering were not speculative 'or ab¬ 
stract' but permissioie, and hence 
requested charges precluding dam¬ 
ages for such suffering were proper¬ 
ly refused.—Armour & Co. v. Cart^ 
ledge, 176 So. 334, '234 Ala. 644. , ' ' 


Instructions sustained 

(1) Generally. 

U.S.—Pennsylvania Co. v- Clark, t 
C.A.Ohio, 266 P. 182. 

Ariz.—Hatchimonji v. Homes, 3 P.2d 
271 , 272. 

Wyo.—Mahoney v. Pearce, 265 P. 

446, 38 Wyo. 151. 

17 C.J. p 1076 note 13 [aj. 

(2) Charge including pain endured 
or which may be endured because 
of injury as element of recovery was 
not objectionable as including im¬ 
aginary future pain.—^Western & A. 
R, R. v. Dobbs, 137 S.E. 407, 36 Ga. 
App. 516. 

27. Cal,—Wiley v. Young, 174 P. 
316, 178 Cal. 681, 

Iowa.—Fuller v. Illinois Cent. R. Co., 
173 N.W. 137, 186 Iowa 686. 

28. Ohio.—^Kronenberg v. Whale, 
153 N.B. 302, 21 Ohio App. 322. 

28. Ohio.—Great Atlantic & Pacific 
Tea Co. v. Hughes, 4 N'.B.2d 700, 53 
Ohio App. 255, affirmed 3 N.E.2d 
* 415, 131 Ohio St. 501. 

30. Cal.—^Richman v. San Francis¬ 
co, H. & C. Ry., 181 P. 769, 180 
CaL 454. 

31. Cal.—Saylor v. Taylor, 183 P. 

845, 42 Cal, App. 800—Saylor v. 

Taylor, 183 P. 843, 42 Cal.App. 474. 

Ohio.—Toledo Rys. & Light Co. v. 
Prus, 7 Ohio App. 412. 

32. Mich.—Motts v. Michigan Cab 
Co., 264 N.W. 855, 274 Mich. 437, 

Bnuivalent to reasonable certainty 
Instruction that, if '^in all prob¬ 
ability” plaintiff would suffer future 
pain, recovery for it might be had, 
was not erroneous oh ground that fu¬ 
ture pain must be reasonably certain 
to warrant recovery; the words “in 
all prbbability” have practically the 
'mm& meaning as *lh all likelihood” 
and are equivalent t© reasonable cer- i 
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tainty.—King v. Neller, 199 N.W. 
674, 228 Mich. 15. 

33. Neb.—Jensen v. Omaha & 

Council Bluffs St. Ry. Co., 256 N. 
W. 65, 127 Neb. 599, aflirmed 257 
N.W. 257, 128 Neb. 21. 
j 34. Colo.—Union Gold Min. Co. v. 

Crawford, 69 P. 600, 29 Colo. 511. 

! 17 C.J. p 1076 note 14. 

I 35. Ind.—Jackson v. Rutledge, 122 
N.E. 579, 188 Ind. 415. 

36. N.D.—York v. General Utilities 
Corporation, 170 N.W. 312, 41 N. 
D. 137. 

' 17 C.J. P 1077 note 15. 

37. CaL—Hoy v. Tornich, 250 P. 
565, 199 Cal. 545. 

Wash.—Cameron v. Union Trunk 
Line, 39 P. 128, 10 Wash. 507. 

38. Mo.—Rolleg v. Lofton, App., 230< 
S.W. 330. 

Ohio.—Community Traction Co. v. 
Sear, 152 N.E. 757, 21 Ohio App. 
282. 

17 C.J. p 1077 note 17. 

39. Wis.—Kliegel v. Aiken, 69 N. 
W. 67, 94 Wis. 432, 50 Am.S.R. 901, 
35 L.R.A. 249. 

17 C.J. p 1077 note 18. 

40. Mo.—Terry v. Kansas City Rys. 
Co., App., 228 S.W. 885. 

17 C.J. p 1077 note 19. 

41. Tex.—St. Louis Southwestern R. 
Co. V. Garber, 111 S.W. 227, 51 Tex 
Civ,App. 70—St. Louis Southwest¬ 
ern R. Co. V. Garber, Civ.App., 108 
S.W. 742. 

42- Iowa.—^Woodworth v. Iowa Cen¬ 
tral R. Co., 149 N.W. 522, 170^ 
Iowa 697. 

17 C.J. p 1077 note 21. 

43. Tex.—Ft. Worth, etc., R. Co. v.. 

Taylor, Civ.App., 162 S.W. 967. 
Contra Galveston, etc., R. Co. v. 
Paschall, 92 S.W. 446, 41 Tex.Civ. 
App. 357. 
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charge the word ^‘probable"’ can be construed to ex¬ 
press a measure of quantity rather than a fKJSsibili- 
ty*/^ although it has also been held perinissible to 
charge the jury that plaintiff may recover damages 
for pain and suffering that he ‘Svill probably here¬ 
after enduref’^^S While the courts may differ as 
to the proper construction of various phrases, as 
shown in the foregoing text, by way of summary it 
may be stated that the essence of the rule is that 
the instructions should be so framed as to permit 
award of future damages, as for future pain and 
suffering, where there is a belief that they will en¬ 
sue based on substantial evidence and not on con¬ 
jecture,^® 

Present worth. It is proper to instruct the jury 
that in awarding damages for future pain and suf¬ 
fering they should bear in mind that the plaintiff 
is receiving a present cash consideration for damag¬ 
es which have not as yet been sustained but it 
has been held improper to charge the jury that com¬ 
pensation for future pain and suffering should be 
reduced to its present wortk'^® Other authorities, 


however, hold that the instructions should limit re¬ 
covery to the present worth of future pain and suf- 
feringd^ 

Age. Where age nufl pro!)abIe duration of life 
are not pertinent to estimation of damages for fu¬ 
ture suffering, it is improper for the court to com¬ 
bine in a single instruction the statement that the 
jury should consider such factors when esliraating 
damages for loss of future earnings and for future 
suffering.^® 

d. Permanent Injuries 

Where there is evidence sufficient to show permanen¬ 
cy of injury, the court should charge the Jury respecting 
damages therefor, furnishing them with gulcfence as to 
the measurement of damages for permanent injury ac¬ 
cording to some authorities; but other authorities hold 
that the only feasible rule is for the Instruction to leave 
the measure t® the enlightened consciences of the |ury. 

Where there is evidence from which a conclu¬ 
sion of permanent* injury may properly be drawn, 
the court may and should charge the jury so as to 
permit its inclusion in an award of damages for 
permanent injury,51 although where there is no 


44. Wash.—Gallamore v. Olympia, 
75 P. 978, 34 Wash. 379. 

17 C.J. p 1077 note 23. 

45. Utah.—Picino v. Utah-Apex i 
Miningr Co., 173 P, 900, 52 Utah 
338. 

46. Utah.—Picino v. Utah-Apex 
Miningr Co., supra, 

47. Ga,—Southern Ry. Co, v. Bot¬ 
toms, 134 S.B. 824, 35 Ga.App. 
804. 

48. Ga.—Georgia Power Co. v. 
Woodall, 158 S.K 367, 43 Ga,App, 
172—Western & A. R. R. v. Dobbs, 
137 S.E. 407, 36 Ga.App. 516. 

Pa.—Hunter v. Pope, 137 A. 731, 
289 Pa. 560—Le Van v. McLean, 
120 A. 395, 276 Pa. 361—Sebastian 
V. Philadelphia & Reading Coal & 
Iron Co., 105 A, 887, 262 Pa. 510— 
Ford V. Philadelphia & Reading 
Coal & Iron Co., 105 A. 885, 262 
Pa. 514. 

But it has -been held that while it 
is not error to fail to instruct that 
jury should reduce to a cash value 
the gross amount found for all the 
items for damages proved, includ¬ 
ing past pain and suffering and past 
loss of earnings, as well as future 
pain and suffering and future loss 
of earnings, nevertheless, defendant 
cannot complain of a charge that 
Jury should reduce to its present 
-cash value the amount of damages 
found for future pain and sUfferihg 
and future loss of earnings.—Sea¬ 
board Air Line Ry, Col v. Vahdiver, 
104 S.E. 24, 25 Ga.App. 635, ceiv 
tiorari denied 41 S^Ct^ 216, 254 U.S. 
653, 65 L.Bd. 459. 


Wot susceptible of mathematical 
computation 

*‘Pain and suffering not having 
any marketable value, and money 
compensation therefore not being 
susceptible to mathematical deter¬ 
mination, but the amount of recovery 
therefor being left to the en¬ 
lightened consciences of impartial 
jurors fi. e. under statutel a jury 
in a personal injury suit, where dam¬ 
ages for future pain and suffering 
are sued for, should not be in¬ 
structed that the amount represent¬ 
ing the money compensation for fu¬ 
ture pain and suffering should be re- i 
duced to its present worth*'.—South-; 
ern Ry. Co. v. Bottoms, 134 S.E. 824, 
825, 35 Ga.App. 804. 

49. Mich.—O'Brien v. Loeb, 201 N. 
W. 488, 229 Mich. 405—Sweeney v. 
Moreland Bros. Co., 198 N.W. 932, 
227 Mich. 203. 

K.C.—Lamont v. Highsmith Hospital, 
173 S.E. 46, 206 N.C. 111. 

Pailur© to state method of reduc¬ 
tion to present worth renders the 
instruction defective.—Brandt v. C. 
F. Smith & Co.. 218 N.W. 803. 242 
Mich. 217. 

50- Va.—Sykes v. Brown, 159 S.E. 
202, 156 Va. 881. 

Age as an element for consideration 
in imputing damages for future 
suffering see supra § 93. 

51 . Ala.—^Lindsey v. Kindf, 128 So. 
139, 221 Ala. 190. 

Aria.—S. A. Gerrard Co, v. Crouch, 29 
P.2d 161, 43 Aria. 57. 

CaL—Bfitch V, CL Swanston & Son, 
286 P. 1097, 105 Cal.App, 72. 

Colo.^—aienver Trmnway Corporation 

m 


V. Gentry, 256 P. lOSS, 82 Colo, 
51. 

Ga.—Jackson v, Ely, 194 S.E. 40, 56 
GaApp. 763—Cochran v. Kendrick, 
158 S.E. 57, 43 Ga.App. 135— 

Standard Oil Co. y. Parrish, 151 S, 
E. 541, 40 Ga.App. 814—Purney v. 
Tower, 131 S.R 177, 34 Ga.App. 
739. 

Ill.—Wever y. Staggs, 264 IlLApp. 
556. 

Ind.—Chicago & E, I. Ry, Co. v. Lat- 
ta, 166 N.E. 297, 91 Ind.App. 102— 
Murray v. Cottrell, 141 N.E. 524, 
SO Ind.App. 521. 

Iowa.—Yance v. Haskins, 281 N.W, 
489, 225 Iowa 1108, 118 A.L.R. 
1186—Smithson v. Mommsen, 276 
N.W. 47, 224 Iowa 307—Mathis v. 
De Moines City Ry. Co., 195 N.W. 
620,' 196 Iowa 1028—Collinson v. 
Cutter, 17# N.W. 420, 186 Iowa 
276. 

Ky.—^Chesapeake & O, Ry. Co. v. 
Hay, 88 S.W.2d 318, 261 Ky. 566— 
Cumberland Bus Co. v. Helton, 13 

S. W.2d 753, 227 Ky. 6S7—City of 
Ashland v. Cummings, 240' S-W. 63, 
194 Ky- 645. 

Md.—Hebner v. Powell, 9 A.2d 232. 
177 Md. 237—^Summers v. Brown, 
183' A. 246, 170 Md. 695—Gordon 

T, Opalecky, 137 A. 2S9, 152 Md. 

536. , 

Mo.—^Finley v. Austin, App., 132, S, 

W. 2d 1109—^Xash v. St, Louis-San 
Francisco Ry» Co., 76 S.W.2d 690, 
335 Mo. 1148—Vitale v. , B,iancip, 
App,, , 52 S.W.2d 24, certiomri 
quashed .State ex ,rel. Biande v- 
Hafd, Sup., 60 S.W.2d 38— 

! T. St Louis PuM|o', Series ,0®^' 
App., 45 S.W..2d SS'l-T-Petera, 
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sufficient evidence of the permanency of the injury [ ages therefor.52 There is a difference between evi- 
the instructions should not permit recovery of dam- j dence which will justify an instruction allow ing an 


Railway Exchange Bldg., App., 42 
S,\r.2d 947—Miller v. Fleming, 

App., 259 S.W. 139—Burke v. 
Shaw Transfer Co., 243 S.W. 449, 
211 Mo.App. 353, certiorari quashed 
State ex rel. Shaw Transfer Co. v. 
Trimble, Sup., 250 S.W. 384—Sud- 
darth v. Kirkland Daley Motor Co., 
App., 220 S.W. 699—Chapman v. 
Kansas City Rys. Co., App., 217 
S.W. 623. 

Mont.—Pierce v. Safeway Stores, 20 
P,2d 253, 93 Mont. 560. 

Okl.—Jacobsen v. Howard, 23 P.2d 
185, 164 Okl. 88. 

Or.—Hecker v. Union Cab Co., 293 
P. 726, 134 Or. 3S5. 

Pa.—Hysong v. J. Kenny Transfer 
Co., 154 A. 922, 304 Pa. 102. 

Cripple for life 

In action for injuries sustained by 
4:he driver of a truck which was side- 
swiped by an oncoming truck, medi¬ 
cal testimony showing that broken 
leg bones bad failed to knit after 
several operations warranted an in¬ 
struction submitting the question of 
whether driver would be a cripple for 
life.—Clark v. Berry Seed Co., 280 K. 
W. 505, 225 Iowa 262. 

Bestmctioii of tooth 

Instruction permitting recovery 
for permanent injuries, limited as 
stated therein to face injury and de¬ 
struction of tooth, was not errone¬ 
ous.—Tissue V. Durin, 246 N.W. 806, 
216 Iowa 709. 

Xriability to miscarriage 

Evidence to show shock of acci¬ 
dent made pregnant woman more 
liable to miscarriage, she not hav¬ 
ing been delivered at time of trial, 
could have been considered evidence i 
of permanent injury.—Birmingham 
Electric Co. v. Mealing, 108 So. 511, 
214 Ala. 597. 

Shortened leg 

Where physician testified that 
plaintiffs injured leg was shortened 
as result of the injury, and that 
the shortening would give him slight 
limping gait, and that such limping 
gait would be permanent, instruc¬ 
tion authorizing jury to assess dam¬ 
ages for permanent injuries was not 
error.—Gannaway v. Pitcairn, Mo. 
App., 109 S.W.2d 78. 

Scar causing disfigurement 
Mo.—^Wilson V. Spicuzza, App., 135 
S.W. 2d 53. 

Scars so severe as to impede natural 
functions 

Ill.—Schoen v. Wolf son, 263 Ill. App. 
414. 

Nine months’ old infant 

In action for injuries to infant, 
nine months old at time of trial, 
who suffered skull fracture, instruc¬ 
tion submitting question of per¬ 
manent injury was justified where 


it was necessary to drill hole in 
skull and lift indented portion, bone 
removed in drilling hole had not 
been fully replaced at time of trial, 
and expert testified that there was 
a strong probability of epilepsy or 
paralysis in future.—Graves v. Har¬ 
rington, 60 P.2d 622, 177 Okl. 448. 

Medical testimony 

(1) Examples of testimony held 
sufficient generally to support in¬ 
struction on permanency of injury. 
Mo.—Burnison v. Souders, 35 S.W. 

2d 619, 225 Mo.App. .1159—McKee 

V. United Rys. Co. of St. Louis, 

App., 237 S.W. 865. 

Pa.—Armstrong v. McGraw, 175 A. 

279, 115 Pa.Super. 156. 

(2) In personal injury action, phy¬ 
sician’s testimony as to serious char¬ 
acter of injuries and that medical 
science knew no cure for plaintiff’s 
condition was sufficient to justify 
instruction that jury might consider 
permanency of plaintiff’s injuries in 
fixing damages.—^Pixico v. Harmon, 
70 P.2d 114, 180 Okl, 412. 

Instructions construed as covering 
permanent injury 

Instruction to consider plaintiff’s 
health and condition before injuries 
complained of as compared with her 
present condition in estimating dam¬ 
ages was broad enough to permit 
jury to consider whether injuries 
were permanent.—^Von Schlegell, 
Inc., V. Ford, 175 A. 589, 167 Md. 
584. 

Susceptibility to future injury 

Where, in action for personal in¬ 
jury, if injured foot was more sus¬ 
ceptible to injury of a similar kind 
after accident than it was before, 
then it was circumstance which jury 
could consider in measuring dam¬ 
ages, instruction that in ascertaining 
damages all consequences of injury, 
future as well as past, could be 
considered was not misleading, as 
permitting recovery for permanent 
injuries, whereas none were shown 
by evidence.—McGinnis v. Keylon, 
238 P. 631, 135 Wash. 588, 

Toxm of iustructiou approved 

Court properly instructed jury, 

I on question of permanency of plain- 
I tiff’s injuries, to consider nature 
thereof, possibility of cure, and 
whether conditions would be im¬ 
proved or become progressively 
worse.—^Newton v. Gretter, 236 N.W. 
254, 60 N.D. 635. 

Befusal to charge injuries not per¬ 
manent 

(1) Refusal to instruct that plain¬ 
tiff’s injuries were not permanent 
was not error, where instruction on 
damages made no suggestion relative 
to permanent injury.—^Pittan v. Otis ^ 
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Elevator Co., Mo.App., 7 S.W.2d 
412. 

(2) Requested instruction that 
there was no evidence showing per¬ 
manent injury was properly refused 
under evidence.—Nordmann v. J. 
Hahn Bakery Co., Mo.App., 298 S.W. 
1037. 

(3) In action by employee for in¬ 
juries, defendants’ requested instruc¬ 
tion that there was no evidence from 
which jury could find that plaintiff 
sustained any injury that would 
result in “any” permanent disability, 
was properly refused as too broad, in 
view of evidence as to permanency 
of injury to his back.—Senter v. 
Hammond Packing Co., Mo.App., 274 
S.W. 493. 

Absence of mortality tables as not 
precluding instruction on perma¬ 
nent injury damages 

Colo.—Gilligan v. Blakesley, 26 P.2d 
808, 93 Colo. 370. 

52. Ariz.—S. A. Gerrard Co. v. 

Couch, 29 P.2d 151, 43 Ariz. 57. 
Ark.—McCord v. Bailey, 114 S.W.2d 
840, 195 Ark. 862. 

Ky.—Louisville & N. R. Co. v. Hook¬ 
er, 98 S.W.2d 926, 266 Ky. 246— 
Vincennes Bridge Co. v. Guinn’s 
Guardian, 22 S.W.2d 300, 231 Ky. 
772—Augustus V. Goodrum, 6 S.W, 
2d 703, 224 Ky. 558—Louisville & 
N. R. Co. V. Parsons, 281 S.W. 
519, 213 Ky. 432—Goodwin v. 

Miller, 276 S.W. 117, 210 Ky. 407. 
Me.—Colby v. Wiscasset, 61 Me. 304. 
Mich.—Main v. Grand Rapids, G. H. 
& M. Ry. Co., 174 N.W. 157, 207 
Mich. 473. 

Mo.—Hale v. Atkins, 256 S.W. 544, 
215 Mo.App. 380—Perkins v. Unit¬ 
ed Rys. Co. of St. Louis, App., 243 
S.W. 224—Lester v. United Rys. 
Co. of St. Louis, App., 219 S.W. 
666 . 

Okl,—Pine v. Rogers, 77 P.2d 542, 
182 Okl. 276, 115 A.L.R. 1146. 

Va.—Yeary v. Holbrook, 198 S.E. 441, 
171 Va. 266. 

Wash.—Storm v. Goldberg, 4 P.2d 
1104, 165 Wash. 36-^Ely v. North 
Coast Lines, 275 P. 78, 151 Wash. 
137. 

17 C.J. p 1078 note 34. 

Evidence of plaintiff’s expert 

In pedestrian’s action for injuries 
where positive evidence of pedes¬ 
trian’s own expert showed that his 
injuries were not permanent in char¬ 
acter, it was error to instruct on 
permanent injuries as bearing on the 
measure of damages.—Putnam v, 
Unionville Granite Works, Mo.App*# 
122 S.W.2d 389. 

BCluor 

Ky.—Caines v. Wheeler, 268 S.W. 
1098, 207 Ky. 237. 
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award for fiitiirt daraaci^ and that warranta 
charge permitting an award* for rerimmait hwio 
ries, and to support the Inut r the ^ vida-ax mn-t 
show the permanency of the injury with ria^on- 

able certaintye”3 W'lidt* a!>soIntf certaimy of the 

permanence of the injury need not he* -hfw\n to 
support an instruction thereon,**"^^ no such instruc¬ 
tion should be given where the iwidence respecting 
permanency is purely speculative or conjectural5'“ 
and the instructions may and should be so worded 
as not to permit the jury to speculate on Kiere 
possibility of permanency of the injuries.'"® Where 
the evidence conflicts as to the permanency of the 
injury and shows several different elements of 
damage, the charge should not be confined to the 
rule measuring damages for permanent injury.-^” 

The instruction should, it has been held, furnish 
the jury with a guide as to how to measure dam¬ 
ages for permanent injury, and not leave the mat- 


I ’*T :hv:r undirectesl ds>cr€tionu"'^ and should lim- 
j ” whuth ir.aj arerve in the future iTOin 

’ P'Tue’i:.*'!;* irphiry Im thtir prt***!'!;! cadi value or 
.‘d;h iiigh it h.iy^ al* i ];♦, -n Iw'’!! that the 
; u>tnicti! n m.'iv C'Unnnt n>r piwsonal in- 

j jury to tin, tnhgl'ontrl c^un-ciences of imfiartial 
I juf'ifv wnhnut stating a ^i'jjaratr measure for as- 
1 certaming damagts sm account of p-trinaneni in- 
I It has been held that an instniction as 

J tu the ittV'C: of a fiermaiienl injury, c?ther%vise than 
j on the power to earn or make money, which latter 
j is considereti in a following siihsection. should be 
j general in its terms and without excessive itemiza- 

I 

ToinI disuhiiiiy. Where the injury, although per¬ 
manent in character, h not sttch as totally to dis- 
I able plaintiff, the instructirms on damages should 
! not refer to total disability.®- 


Ifervous system 

Evidence in action against auto¬ 
mobile driver was insufficient to jus¬ 
tify instruction authorizing: recovery 
for permanent injury to nervous sys¬ 
tem.—Stahiberg v. Brandes, Mo. 
App., 299 S.W. 83$, 

Sacroiliac joint 

Mo.—Lebrecht v. United Rys. Co. of 

St. Louis, 237 S.W. 112. 

Sprained anicle 

In an action for a sprained ankle, 
where there was no evidence as to 
permanent injuries, the jury should 
be instructed to that effect, and 
charge as to effect of permanent in¬ 
jury is error.—Dalmas v. Gordon, 
205 N.T.S. 500, 210 App.Div. 239. 
Typhoid 

The giving of an instruction as to 
permanent injury of plaintiff result¬ 
ing from typhoid fever was error, 
where the plaintiff's physician testi¬ 
fied that there was nothing to indi¬ 
cate ' permanent injury.—Martin v. 
Springfield City Water Co., Mo.App., 
128 S.W.2d 674. 

In. coal miner’s action against 
mine operator for injuries from foul 
air in the mine caused by operator’s 
failure to ventilate the mine as re¬ 
quired by the statute, in which there 
was no evidence to show that the 
foul air was the proximate cause of 
an attack of pneumonia which fol¬ 
lowed some time later, or that the 
pneumonia brought about any per¬ 
manent impairment of the miner’s 
power to earn money, and in which 
the miner admitted that subsequent 
to alleged injuries he continued to 
work for defendant and other coal 
mining companies foi: the same and 
higher wages than he had previously 
received, the court was not warrant¬ 
ed in giving instruction authorizing 
allowance of damages for permanent 


injuries.—Blue Beaver Elkhorn Coal 
Co, V. Little. 2r*5 S.W. S39. 200 Ky. 
S22. 

53. Mo.—Plank v. R. J. Brown ’Pe¬ 
troleum Co., 61 S.W.2d S28, 332 
Mo. 1150. 

54. Ky.—Bray-Robinson Clothing 

Co. v. Higgins. 293 S.W. 151, 219 
Ky. 293. 

55. Conn.—Hulk v. Aishberg, 11 A. 
2d 380, 126 Conn. 360. 

Ky.—Bray-Robinson Clothing Co. v. 
Higgins, 293 S.W. 151, 219 Ky. 293. 

5a Or.—Barron v. Duke. 250 P. 628. 

120 Or. 181. 

Instmctions sustained 

(1) An instruction that plaintiff 
could be awarded such damages as 
jury thought plaintiff would undergo 
in the future if her injuries were 
permanent was not erroneous as per¬ 
mitting jury to speculate as to 
W'hether or not plaintiff’s injuries 
were permanent because of use of 
■word “think,” since Instruction could 
be understood by jury as if word 
“believe” or “find” had been used.— 
Pinkussohn v. Great Atlantic & Pa¬ 
cific Tea Co., 192 S.E. 283. 184 S.C. 
171. 

(2) In an action for personal In¬ 
juries, it was held that instructions 
were not erroneous as permitting the 
jury to compensate plaintiff tor **pos- 
sible permanent injuries.”—Madden 
V. Columbia & N, R. R. R., 209 F. 
loss, 101 Or. 562. 

ar. Ga.—Western & A. R- R. v, 
Michael, 157 S.E. 226. 42 Ga.App. 

eos. 

Bxdusdou of recovery for t^npo- 
xary injury 

Charge that recovery could be had 
for permanent injuries was not er¬ 
roneous as excluding recovery for 
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t# mperary injury.—Purney v. Tower, 
131 S.E. 177, 34 Ga.App. 7 39. 

58. Ky.-—Illinois Cent. R. Co. v. 
Prick, 76 S.W.2d 13, 256 Ky. 317— 
Porter v. Music, 67 S.W.2d 958, 
252 Ky. 582—Gretton v. Duncan, S8 
S.W.2d 448, 238 Ky. 534—Louis¬ 
ville & N. R. Co. V. Mlnnix, 260 B. 
W. 15, 202 Ky. 472. 

Iinproi>€r guidance 

Where plaintiff did not plead loss 
of time as a recoverable element in 
action for injuries, it was reversible 
error to give an instruction which 
inferentially authorized recovery of 
damages for loss of time and which 
also failed to properly limit allow¬ 
ance for permanent injury so as to 
make allowance begin at end of 
period for which loss of time was 
allowed.—V. T. C. Lines v. Taylor, 
134 SW.2d 991, 281 Ky. 83. 

Measure of damages for permanent 
injury is considered supra § SI. 

59, N.C.—Taylor v. J. A. Jones 
Const. Co., 138 S.E. 129, 193 N.C. 
775. 

© 0 . Ga.—Standard Oil Co. v, Par¬ 
rish, 151 S.E. 541, 40 Ga.App. 814. 
Fermanent injury to minor too 
young to hav® avoeatiou. 
Instruction leaving measure of re¬ 
covery to enlightened consciences of 
Jurors upheld.—Colorado Utilities 
Corporation v. Casady, 300 P. $01, 89 
Colo. 156. 

61. U.S.—Power v. Augusta, C.C. 
Ky., 191 F. 647. 

&1. W.Va,—Chesapeake & O. Ry. Co. 
V. Arrington, 101 S.E. 415, 126 Fa, 
194. 

Imoss of hand asid forearm 

In an action for damages for loss 
of a hand and forearm, no reference 
should have been made, in an In- 
I struction as to the measure of 




§ 185 


DAMAGES 


25 C.J.S. 


■ e. Loss of Time and Impairment of Earning Ca¬ 
pacity 

(1) In general 

(2) Impairment of earning capacity 
(1) In General 

Where the pleadings and evidence sufficiently raise 
such issue, the court in a personal injury case should 
properly instruct the jury concerning damages for loss 
of time or earnings. 

The court may and should instruct the jury of 
its right to award damages for lost time or earn¬ 
ings resulting from personal injuries where the 


pleadings^^ and evidence^*^ support such an instruc¬ 
tion,^^ but should conform its instructions, if any, 
on such matter to the pleadings,and should by 
appropriate instructions withdraw or omit such 
items of damage where the evidence is insufficient 
to show loss of time or earnings,®'^ or the value 
of such time.^S it has been held, however, that 
although the amount lost by plaintiff is not shown, 
yet if no request is made to instruct that the award 
therefor be limited to nominal damages, and there 
is nothing to show that the damages awarded for 
this item exceeded a nominal sum, defendant can¬ 
not complain.®^ 


ag-es, to injuries which would whol¬ 
ly disable, because the loss of a hand 
and forearm cannot be said "wholly 
to disable.—Chesapeake & O. Ry. Co. 
y. Arrington, supra. 

63- Ga.—Atlanta Gaslight Co. v. 
Cook, 134 S.E. 198, 35 Ga.App. 622. 

64. Ga.—Southern By. Co. v. Hea¬ 
ton, 6 S.E.2d 339, 61 Ga.App. 386 
—Atlanta Gaslight Co. v. Cook, 
134 S.E. 198, 35 Ga.App. 622. 

HI,—Murphy v. Brichler, 27 N.E.2d 
1003, 305 IlLApp. 6. 

Iowa.—Seitsinger v. Iowa City Elec¬ 
tric Ry. Co., 165 N.W. 205, 181 
Iowa 739. 

Ky.—Ben Gorham & Co. v. Carter, 14 
S.W.2d 749. 228 Ky. 214. 

Mo.—McNatt V. Wabash By. Co., 108 
S.W.2d 33, 341 Mo. 516—Kleinlein 
V. Foskin, 13 S.W.2d 648, 321 Mo. 
SS7—Hieken v. United Rys. Co. of 
St. Louis, App., 227 S.W. 654. 
Tex.—Quanah, A. & F. By. Co. v. Eb- 
len. Civ.App., 87 S.W.2d 540, er¬ 
ror refused. 

17 C.J. p 1077 note 26 faj, [bj. 
Sufficient evidence as to valne 

(1) Generally.—Wichita Falls, R. 
& Fort Worth B. Co. v. Balter, Tex. 
Cir.App., 242 S.W. 273—17 C.J. p 
1077 note 27 [a]. 

(2) In a carpenter's action for 
personal injury in view of evidence 
showing various wages prevailing 
between May, 1918, the time of in¬ 
jury, and June, 1921, that plaintifE 
was a capable carpenter, worked 
whenever he could obtain work, and 
if he had not been injured would 
have had steady work, there was no 
error in an instruction authorizing | 
jury to take into consideration 
plaintiff’s loss of earnings in the 
past not exceeding six thousand dol¬ 
lars.—Dunsmore v. Hartmann, Mo., 
256 S.W. 1031. 

(3) In personal injury action, tes¬ 
timony corroborated to some extent 
by the testimony of superintendent 
and of school principal, that injured 
party had an understanding that she 
was to be employed as a substitute 
teacher at a certain salary, justified 
instruction permitting specific re- 


' covery for time lost although party 
did not have a contract for employ¬ 
ment as a substitute school teacher. 
—Harlan Fruit Co. v. Kilbourne, 133 
S.W.2d 730, 280 Ky. 511. 

€5. XnstructiozLS sustained 

(1) Generally. 

Ga.—Roper v. Jones, 157 S.E. 367, 
42 Ga.App. 686. 

Tex.—Dunigan Tool & Supply Co. v. 
Whipple, Civ.App., 136 S.W.2d 947, 
error dismissed, judgment correct. 
17 C.J. p 1077 note 26 [cj. 

(2) Present loss of earnings.—S. 
A. Gerrard Co. v. Couch, 29 P.2d 151, 
43 Ariz. 57. 

66. Ga.—Southern Grocery Stores v. 
Hollis, 173 S.E. 182, 48 Ga.App. 
706. 

Ky.—Kentucky-Elkhorn Coal Corpo¬ 
ration V. Bingham, 241 S.W. 60, 
194 Ky. 800. 

Mo.—^Varley v. Columbia Taxicab 
Co., 240 S.W. 218—Tyon v. Wabash 
Ry. Co., 232 S.W. 786, 207 Mo.App. 
322—Laycock v. United Rys. Co. 
of St. Louis, App., 227 S.W. 883, 
certified questions answered 235 
S.W. 91, 290 Mo. 344—Pink v. Unit¬ 
ed Rys. Co. of St. Louis. App., 219 
S.W. 679. 

Tex.—Williams v. Pool, Civ.App., 293 
S.W. 233. 

67. Ala.—Mackintosh Co, v. Wells, 
118 So. 276, 218 Ala. 260. 

Ariz.—S. A. Gerrard Co. v. Couch, 29 
P.2d 151, 43 Ariz. 67. 

Ga.—Southern Grocery Stores v, 
Hollis, 173 S.E. 182, 48 Ga.App. 
706. 

Mo.—^HAIe V. Atkins, 256 S.W. 544, 
215 Mo.App. 380—^Tyon v. Wabash 
Ry. Co., 232 S.W. 786, 207 Mo.App. 
322. 

Tex.—Williams v. Fool, Civ.App., 
293 S.W. 233—Panhandle & S. F. 
Ry. Co, V. Reed, Civ.App., 273 S. 
W. 611. 

17 C.J. p 1077 note 26. 

l^ixnitation. to time in hospital 

In an action for personal inju¬ 
ries, recovery for loss of wages 
should he limited by instruction to 
the time plaintiff was in the hos¬ 
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pital, there being no evidence of in¬ 
capacity for a greater period of 
time.—Stoddard v. Smathers, 206 P. 
933, 120 Wash. 53. 

Ho proof of personal injury 

In an action for injuries to an au¬ 
tomobile, in the absence of proof 
that six weeks was a reasonable 
time for repairs, that plaintiff made 
any effort to hire another car, or 
was personally injured, or that such 
car was unavailable or that plaintiff 
could not have secured other employ¬ 
ment, an instruction permitting re¬ 
covery for loss of plaintiff’s time for' 
six weeks, during repairs, held er¬ 
roneous.—Conley v. Kansas City 
Rys. Co., App., 259 S.W. 153, cer¬ 
tiorari quashed, State ex rel. Kansas 
City Rys, Co. v. Trimble, Mo., 260 
S.W. 746. 

68. Mo.—Woods V. Kansas City 
Light & Power Co., App., 212 S.W. 
899. 

IT C.J. p 1077 note 27. 

Vague testimony 

In automobile guest’s action for 
injuries received when automobile in 
which he was riding was struck by 
defendant’s truck, instruction sub¬ 
mitting question of lost wages and 
earnings that guest had suffered as 
element in assessment of damages 
was erroneous, where sole evidence 
on issue was testimony of guest that 
prior to injuries he had worked in 
garages for seventeen years and had 
made “good money,” that he was not 
making “much money” on the farm 
due to conditions prior to the acci¬ 
dent and had not been able to earn 
“very much” since the accident.— 
Chilcutt V. Le Clair, Mo.App., 119 S, 
W.2d 1. 

69. N.Y.—^Niendorff v. Manhattap 
R. Co., 38 N.Y.S. 690, 4 App.Div. 
46, appeal dismissed 44 N.E. 976, 
150 N.Y. 276. 

Befeudaut’s failure to request liml- 
tatioa to nominal damages 
In action for damages sustained 
as result of drinking beverage from 
bottle containing dead mouse, in¬ 
struction permitting recovery for 
loss of time waS not erroneCus ai^ 
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Instructions respecting damages for time e-r 
earnings lost should correctly state tlu apphcable 
substantive principles of the law of damages.*^'’ as 
with respect to the period for which ncovt-ry rd 
lost earnings may be granted/* and the matter 
of proximate cause.^- The limilathm of the re¬ 
covery to the time plaintiff was prtwentid from 
following his usual avocation need not be expressly 
made, as such limitation will be understO'i'-d/^" An 
instruction allowing compensation for loss of earn¬ 
ing power is not erroneous for a failure expressly 
to limit such loss to the future, where the jury are 
instructed that there could be no recovery for the 
loss of specific wages or earnings since there was 
no evidence thereofff^ The court is not required to 
estimate from the evidence the amount of time 
lostA^ 


Ci Impairnitm of Earning Capacity 

Where the issue m duly raised, the court may and 
should advit® the jury that it may award damages for 
impaired ear'^ing capacity, by instructlen in proper form 
and correctly stating appJscabie rules, although where 
the pleadings and evidence fail to raise the ittue there 
should be no Inst met ion aUowIng recovery for diminisheci 
earning power, TJ^e jury sliculd be instructed to com¬ 
pute the present value cf loss of future earnings when 
estimatmo recovery for impairmtnt of earning capacity. 

The court may and shcitild charge the jury that 
it may award damages for impairment of earning 
capacity resulting from personal injuries -where 
plaintiff has duly pleaded such item"® and adduced 
evidence sufficient to support an instruction there¬ 
on/^ as where there is evidence sufficient to sus¬ 
tain instructions allowing damages for iinpairiiient 


not supported by evidence as to 
value of time lost, where there was 
ample evidence that plaintiff lost 
some time as result of illness caused 
by drinking beverage, so as to au¬ 
thorize nominal recovery for loss of 
time, and defendant did not request 
instruction limiting recovery to 
nominal damages.—Hutchison v. 
Moerschel Products Co., Mo.App., 133 
S.'W.2d 701. 

70. Cal.—Sheean v. Poster, 251 P. 

235, 80 CaLApp. 56- 
Ga.—^Mitchell v. Mullen, 164 S.E. 

278, 45 Ga.App. 285. 

Ky.—Harlan Pruit Co. v. Kilbourne, 
133 S.W.2d 730, 280 Ky. 511. 
Mont.—Robinson v, F. W. Wool- 
worth Co., 261 P. 253, 80 Mont, 
431. 

Va.—Sykes v. Brown, 159 S.E. 202, 
156 Va. 881. 

Confusing’ instruction, Jnadvertent- 
ly interjecting rule as to measure in 
wrongful death cases, held errone¬ 
ous.—Batts V, Home Telephone & 
Telegraph Co., 118 S.E, 803, 186 K.C. 
120 . 

JBxxoneous exclusion of time during 
which employer i>aid injured em¬ 
ployee 

Charge, in action for injuries, re¬ 
quiring jury to measure impairment 
of earning power by amount of 
wages lost, thus excluding period of 
disability wherein full wages were 
paid by plaintiff’s employer without 
any agreement by plaintiff for re¬ 
payment in part, and further period 
of claimed partial impairmentr b^ld 
error, since payment of full wages 
by employer is not available to de¬ 
fendant in mitigation and damages 
for impairment of earning capacity 
are not measured merely by loss of 
wages, but by pecuniary value bC', 
time lost In consequence of injury.— 
Silverman v. Springfield Advertising j 
Co., 173 A. 38, 120 C^mq. 5Sv j 


Bequested charge as to minor prop¬ 
erly refused 

In father’s action for personal in¬ 
jury to seventeen year old son. there 
was no error in refusing charge that 
jury should, in awarding damages 
for loss of earnings, consider only 
summer of 1322 to the beginning of 
j school in September, the fathc r bo- 
; ing entitled to any wages earned by 
i the son until his majority.—^Wood v. 
Morris & Co., 126 A. 434, 2 N.J.Misc. 
1010 . 

' Instructlous sustained 
<1) Generally. 

Cal.—Hollander v. Wilson Estate Co., 
27 P.2d 7S5, 135 Cal.App. 646. 
Mass.—Mitchell v. City of Spring- 
field. 15S N.E. 658, 261 Mass. 188. 
Mo.—Preese v. Rogers-Schmitt Wire 
&. Iron Co., 274 S.W. 778. 

(2) Husband^s damages for loss of 
wife’s services.—City of East Point 
V. Christian. 151 S.E, 42, 40 Ga.App. 
633. 

(3) Wife’s recovery for loss of 
value of services performed for 
persons other than her husband.— 
City of JasonvHie v, Griggs, 144 N. 
E. 560, 82 lnd.App. 104. 

71. Cal.^—Sheean v. Poster, 251 P. 

235, SO Cal.App. 56- 
Tex.—Texas & P. Ry. Co. v. Umber- 
son, Civ.App., 288 S.W. 261. 

^ Mo,—-Kelly V. Kiel, App., 117 
S.W.2d 1086. 

ITse of **might^ 

Instruction, authorising recovery 
of wages which injured piaintiff 
**might’* have earned, held error, as 
it should have restricted damages to 
loss of wages which she **would*’ 
have earned.—Robinson v. F. "W. 
Woolworth Co., 261 p. 253, 8# Mont. 
481. 

XnstruG^lozi. su^staiued 

In charge in personal injury ac¬ 
tion limiting damages to those proxi- 
mately resulting from injuries, such 
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i limitation included loss of wages.— 
’RIcliel V. Stockman, 168 A. 467. Ill 
N.J.Law 294. 

73. Mo.—Poach v. Southern Electric 
R. Co., 76 Mo.App. 601. 

74. Cal.—Worden v. Central Fire¬ 
proof Bldg. Co., 155 P. 839, 172 
Cal. 34. 

75. Ky.—Liovell, etc., Tobacco Co. 
V. Justice, 144 S.W. 1073, 147 Ky. 
642. 

76. Ga.—Holt V. Georgia Ry. & 
Power Co., 101 S.E. 7G8, 24 Ga.App, 
607—McDonald v. Southern Ry. 
Co., 101 S.E. 714, 24 Ga.App, €38. 

Iowa.—Morris v. Da Bahn, 183 N.W. 
737, 194 Iowa 377. 

Tex.—Hines v. Hodges, Civ.App., 238 
S-W. 343, error refused. 

An aUegatiou that injuries irer® 
permaaeat was sufficient to entitle 
injured party to an instruction on 
permanent impairment of her pow¬ 
er to earn money.—Harlan Pruit Co- 
V. Kilbourne, 133 S.W.Sd 720, 280 Ky. 
511. 

All^mtioa AM to carpentry; proof of 
other work 

In negligence action in which the 
plaintiff did not rely on his right 
to recover for future earnings solely 
as a carpenter and did not seek any 
definite and fixed amount, an instruc¬ 
tion permitting him to reco\’er for 
impaired capacity to earn ivages oth¬ 
er than as a carpenter was not er¬ 
roneous, although the only aver¬ 
ment of disability was in connec¬ 
tion with the carpenter business.— 
Carl V, East St. Louis & S. Ry, Co., 
368 S.W. 72. 

77. Aria.—City of Bisbee v. Thom¬ 
as, 212 F. ISO, 24 Arix. 614, 

Ark,—Missouri Pac. Transp. Co. v. 
Mitchell, 127 S.W.2d 243, 133 Ark. 
1045—^Arkansas Drilling G^. T. 
Gross. 17 S.W.3d 883, 173,Ark..€Sl 
—Chiesago, R, I. & F. Ry. ,v- 
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of earning capacity arising from sundry particular 
injuricsJS The court may properly instruct the 
jury that it may consider impairment of plaintiff’s 


“capacity to earn money,” although there is no 
evidence of loss of actual earnings^^ Instruc¬ 
tions respecting decreased earning power should, 


Womble, 199 S.W. 81, 131 Ark. 
411. 

Cal.—White v. Red Mountain Fruit 
Co., 199 P. 318, 86 Cal. 335—Arm¬ 
strong' V. Ford, 86 F.2d 3S5, 30 
Cal.App.2d 347. 

Ga.—Southern Ry. Co. v. Groover, 
154 S.E. 706, 41 Ga.App. 746—City 
of Manchester v. Beavers, 144 S.E. 
11, 38 Ga. 337. 

Iowa.—Morris v. LaBahn, 189 N.W. 
797, 194 Iowa 377—Seitsinger v. 
Iowa City Electric Ry. Co., 165 X. 
W. 205, 181 Iowa 739. 

Kan.—Mitchell v. Foran, 53 P.2d 
490, 143 Kan. 191. 

Ky.— Vv. G. Duncan Coal Co. v. Lock, 
266 S.W. 640, 205 Ky. 747—Border¬ 
land Coal Co. V. Edwards, 224 S. 
W. 852, 189 Ky. 28S—Ohio Valley 
Coal & Mining Co. v. Debose, 195 
S.W. 476, 176 Ky. 2S2. 

Mo,—Kemper v. Gluck, 39 S.W.2d 
330, affirming, App., 21 S.W.2d 922. 
and certiorari denied. Gluck v. 
Kemper. 52 S.Ct. 29. 2S4 U.S. 649, 
76 L,Ed. 551—Hill v. Landau, App., 
125 S.W.2d 516—Lovins v. City of 
St. Louis, App., 90 S.W.2d 430— 
Berryman v. People's Motorbus Co. 
of St. Louis. 54 S.W.2d 747, 228 
Mo.App. 1032, certiorari quashed 
State ex rel, St. Louis Public Serv¬ 
ice Co. V. Becker, 66 S.W.2d 141. 

- 334 Mo. 115—Crenshaw v. St. 
Louis Public Service Co., App., 
52 S.W.2d 1035. 

N.J.—Yocus V. Lehigh Valley R. Co., 
176 A. 561, 13 N.J.Misc. 85—Win¬ 
ters V. Dorovitz, 167 A. 220, 11 N. 
J.Misc. 616—Simmons v. Pennsyl¬ 
vania R. Co., 122 A. 538, 1 N.J. 
Misc. 571. 

Or.—Alt V. Krebs, 88 P.2d 804. 

Tex.—D. & H. Truck Line v. Hop- 
son, Civ.App., 4 S.W.2d 1013, error 
refused—Texas Electric Ry. v. 
Jones, Civ.App., 231 S.W. 823, re¬ 
versed on other grounds, Com. 
App., 243 S.W. 980. 

17 C.J. p 1078 notes 33 [a], 34 [b]. 

capacity 

In action for injuries, instruction 
authorizing jury to consider impair¬ 
ment of plaintiff's earning power in 
ascertaining damages was not er¬ 
roneous, notwithstanding plaintiff’s 
earning power was very limited.— 
Shephard v. Smith, 88 P.2d 601, 198 
W'ash. 395. 

Miuors 

(1) Generally.—^Wagner v. Gil- 
sonite Const. Co., Mo., 220 S.W. 890 
—Buehler v. Waggener Paint & 
Glass Co., Mo.App., 231 S.W. 283. 

(2) In an action for injuries to a 
girl five and one-half years old based 
on permanent injury, physical and 
mental suffering, permanent dis¬ 


figurement, and expenses incurred 
for medical attendance, it is not 
erroneous to instruct the jury that it 
might consider how far said injury 
is calculated to disable plaintiff from 
engaging in those pursuits and em¬ 
ployments for which, in the absence 
j pf the injury, she would have quali- 
I fied, although no proof is offered 
j that plaintiff had previously engaged 
\ in or was qualified for any re¬ 
munerative employment.—McCallam 
V. Hope Natural Gas Co., 117 S.E. 
14S, 93 W^Va. 426. 

Partial impairment of earning ca¬ 
pacity 

Ark,—Mississippi River Fuel Corpo¬ 
ration V. Small, 32 B.W.2d 422, 
182 Ark. 1186. 

Partial or total 

Ga.—Holt V. Georgia Ry. & Power 
Co.. 101 S.E. 758. 24 Ga.App. 607 
—McDonald v. Southern Ry. Co., 
101 S.E. 714, 24 Ga.App. 698. 

Refusal of charges ignoring impair¬ 
ment of earning capacity 
In a personal injury action, charg¬ 
es that plaintiff was not entitled to 
recover more than nominal damages I 
for a permanent decrease of earning 
capacity were properly refused be¬ 
cause ignoring the phases of evi¬ 
dence tending to show that plaintiff 
was permanently incapacitated to do 
the class of work he was doing be¬ 
fore the injury.—Corona Coal & 
Iron Co. V. Spann, 87 So. 827, 205 
Ala, 206. 

Partic-alar amounts 

(1) In action for injuries to car¬ 
penter foreman, plaintiff's cross-ex¬ 
amination that he must have told 
his attorneys that five hundred and 
fifty dollars, amount named in orig¬ 
inal petition, was amount of his loss 
of wages for ten weeks, if they got 
it right, did not contradict his posi¬ 
tive testimony that he was earning 
eighty-five dollars per week at time 
of injury, as regards correctness of 
instruction based on larger amount. 
—Howard v. S. C. Sacks, Inc., Mo. 
App.. 76 S.W.2d 460, 

(2) Where, in an action for per¬ 
sonal injuries, plaintiff proved that 
he was a concrete worker and that 
he w'^as to begin work at the rate of 
six dollars and forty cents a day 
the week after he was injured, held, 
even though at the time of the in¬ 
jury plaintiff’s wages were only 
three dollars and fifty cents a day, 
it was not error for th-e court to give 
instructions to permit recovery at 
the rate of six dollars and forty 
cents a day.—Veatch v. Tiernan, Mo. 
App., 251 S.W. 420. 

(3) In a personal injury suit, an 


instruction authorizing recovery for 
loss of earnings at not more than 
three dollars a day to the date of 
the filing of plaintiff’s amended pe¬ 
tition held authorized by the plead¬ 
ings and proofs.—Cecil v. Wells, 259 
S.W. S44, 214 Mo.App. 193. 

Pailnre to prove life expectancy as 
not precluding instruction relative 
to damages for impairment of earn¬ 
ing capacity.—S. A. Gerrard Co. v. 
Couch, 29 P.2d 151, 43 Ariz. 57. 

78. Amputation of left forearm of 
engineering student 
Pa.—Brink v. Kessler, 165 A. 836, 
310 Pa. 506. 

Concussion of brain of old man for¬ 
merly in good health 
Ky.—Owensboro Undertaking & Liv¬ 
ery Ass'n V. Henderson, 115 S.W.2d 
563, 273 Ky. 112. 

Eyesight and hearing 
Wis.—Oik v. Marquardt, 234 N.W. 
723, 203 Wis. 479. 

Eyesight of blacksmith 
Evidence that injury impaired 
plaintiff servant's eyesight and com¬ 
pelled him to practically abandon his 
trade of blacksmithing warranted in¬ 
struction authorizing damages for 
decreased earning capacity.—^Wis¬ 
consin & Arkansas Lumber Co. v. 
Standridge, 201 S.W. 295, 132 Ark. 
535. 

root injury precluding painter’s ex¬ 
tra earnings as tap dancer 

Mo.—Streicher v. Mercantile Trust 
Co., 62 S.W.2d 461. 

Eractures, collapsed lung, and other 
injuries of salesman 

Tex.—Hyde* v. Marks, Civ.App., 138 
S.W.2d 619, error dismissed, judg¬ 
ment correct. 

Hip and pelvis 

Ark.—^Arkansas Land & Lumber Co. 
V. Cook, 247 S.W. 1071, 157 Ark,' 
245. 

Eeg of manual laborer 
Tex.—Panama Refining Co. v. 
Crouch, Civ.App., 98 S.W.2d 271, 
affirmed 124 S.W.2d 988, 132 Tex. 
608. 

Nervous system of professional writ¬ 
er 

Mo.—Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 
278. 

Bight hand of manual laborer 

Tex.—Dallas Ry. Co. v. Alexander, 
Tex.Civ.App., 23 S.W.2d 512. 

79. Mo.—Wolfe V. Kansas City, 68 
S.W.2d 821, 334 Mo. 796, trans¬ 
ferred. see 60 S.W.2d 749, 227 Mo. 
App. 976. 
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however, conform to the pleadinj^s/^^ aiul shorJd 
omit or deny recovery therefor where the evidence ; 
is insufficient to support a charge allowing damages ' 
for impairment of earning pcAver/^ as where the j 
evidence is insufficient to show the amount of the 
earning capacity, ^2 or to show the fact of impair¬ 
ment.^*" Care should be taken not to exact too 
high a degree of proof.^^^ Where there is evidence 
from which the jury may, assisted by their com¬ 
mon knowledge, fairly assess damages on accemnt 
of decreased earning power in a personal injury 
suit, it is proper to instruct them that they may 
consider decreased earning capacity in assessing 
damages,and the propriety of an instruction per¬ 
mitting the jury to consider these items in estimat¬ 
ing damages, or the refusal of an instruction ex¬ 
pressly prohibiting their consideration, depends 
largely on the nature and certainty of the evidence 
thereof introduced.^® Where the evidence is such 


to ‘-how imf^airtnent cd plaintiffs capacity to 
pur-ue hi- UMial vocation, fsut insufficient to show 
lo^^ of earning capacity, as at other vocation, 

plaintiff Iwing entitled coni]a:!isatinn for the 
first element hut not for the sec^mu. the court 
must on rvcpie>i instntet the jury that it may not 
award ilamages for diminished earning capacity.®^ 

I The cemrt ma> properly instruct the jury that it 
j may allow damages for iTri|:)ainnciit of the capacity 
I to labor where the nature of the injury shows such 
; impairment, although there is no evidence that the 
I plaintiffi ever has or will earn money,-’' ^ and in 
; such a case may charge the jury that it may aw^ard 
! damages for impairment of earning capacity con- 
I sidered as one phase of the capacit}" to labor.^^ 

I Instructions relative to damages for impairment 
i of earning capacity should comply with the form 
j and requisites of damage instructions generally, 

1 care being taken to avoid misleading the jury in 


80. Mo.—Pilkerton v. Miller, App., 
278 S.W. 84—Parks v. United Rys. 
Co. of St. Louis, 235 S.W. 1067— 
Now^lin V. Kansas City Public 
Service Co., App., 58 S,W,2d 324— 
Laycock v. United Rys. Co. of St. 
Louis, App., 227 S.W. 883, certified 
questions answered 236 S.W. 91, 
290 Mo. 344. 

ZnstructioiLs sustained 
Mo.—Parks v. United Rys. Co. of 
St. Louis, 235 S.W. 1067—Laycock 
V. United Rys. Co. of St. Louis, 
235 S.W. 91, 290 Mo. 344, answer¬ 
ing certified questions, App., 227 
S.W. 883—^Veatch v. Tiernan, App., 
251 S.W. 420. 

Wash.—Colburn v. Great Northern 
Ry. Co., 6 P.2d 635, 166 Wash. 
200 . 

81. Conn.—Hulk v. Aishberg, 11 A. 
2d 380, 126 Conn. 360. 

Ga.—Berry v. Jowers, 200 S.E. 195, 
59 Ga.App. 24. 

Ky.—Harlan Fruit Co. v. Kilbourne, 
133 S.W.2d 730, 280 Ky. 511. 

Mo.—Parks v. United Rys. Co. of St. 
Louis, 235 S.W. 1067—Hawkins V. 
Wells, App., 297 S.W. 193. 

Absence of adequate basis 

In the absence of evidence con¬ 
stituting an adequate and sufllcient 
basis for submitting to the jury, as 
an element of damages, diminution 
of future earning capacity, it is im¬ 
proper to give the jury instructions 
allowing an award of damages for 
impairment of such earning capacity. 
—Clark V. Uemars, 146 A. 812, 102 
Vt 147. 

Minors 

(1) Generally.—Sroka v. Halliday, 
110 A. 375, 43 R.I. 76. 

(2) Unemancipated miner. 

Mo.—Chapman v. Missouri Pac, R. 

Co.. 269 S.W. 688, 217 MoJ^pp. 
312. 


Ohio.—Alter v. Shearwood, I5l N.E. 
805, 20 Ohio App. 12, error dis¬ 
missed 151 N.E. 667, 114 Ohio St. 
560. 

82. Ga.—Rome Ry. & Light Co. v. 
Duke, 105 S.E. 386, 26 Ga.App. 
52. 

Mo.—Pilkerton v. Miller, App., 278 S. 
W. 84. 

Tex.—Northern Texas Traction Co. 

V. Brannon, Civ.App., 61 S.W. 2d 
156—Gulf, C. & S. F. Ry. Co. v. 
Gardner, Civ.App., 266 S.W. 809. 

17 C.J. p 1078 note 33. 

Evidence of past bnt not of fntnre 
earuings 

In personal injury action, instruc¬ 
tion that the jury might consider the 
earnings that plaintiff had lost and 
would be reasonably certain to lose 
in the future was not warranted, 
where, although plaintiff’s earnings 
at the time of his injuries were 
shown, there was no evidence show¬ 
ing what plaintiff would lose in the 
future in the way of earnings, as 
there was nothing to show what he 
was earning at the time of the trial, 
although he was employed.—McEl- 
roy V. Swenson Const. Co., 247 S. 
W. 209, 213 Mo.App. 160. 

83. Ky.—City of Paris v. Carr, 114 
S.w.2d 474, 272 Ky. 378—Cincin¬ 
nati, N. O. & T. P. R. Co. V. Ows¬ 
ley, 231 S.W. 210, 191 Ky. 661. 

Mo.—Pilkerton v. MiUer, App., 278 S. 

W. 84. 

17 C.J. p 1078 note 34. 

84. Ga.—Southern R Co. v. Hill, 54 
S.BI 113, 125 Ga. 354. 

17 C.J. p 1078 note 35. 
lucoaiclusive evidence 

Evidence of loss of earning ca¬ 
pacity, however inconclusive, war¬ 
rants instruction to consider such 
loss in fixing damages.—Hirst v. 


Standard Oil Co. of California, 261 
P. 4b5, 145 Wash. 597. 

86 . Ckl.—Ft. Smith & W. R. Co. v. 
Moore, 169 P. 904, 66 Okl. 322. 

SS. Iowa.—Mitchell v. Chicago, etc.i 

R. Co., 114 N,W. 622. 138 Iowa 
283. 

17 C.J. p 1078 note 36. 

87. Mont.—Robinson v. F. W. Wool- 
worth Co., 261 P. 253, 80 Mont 
431. 

88 . Mo.—Estes v. Kansas City, C. 
C. & St. J. Ry. Co., App., 23 S.W\ 
2d 193. 

89. Mo.—Wolfe V. Kansas City, 60 

S. W.2d 749, 227 Mo.App. 976, trans¬ 
ferred, see 68 S.W.2d 821, 334 Mo. 
796—Estes v. Kansas City, C. C, & 
St. J. Ry. Co., App,. 23 S.W.2d 
193. 

90 . Ill.—Ellers v. Peoria Ry. Co., 
200 III.App. 487. See Levitan v. 
Chicago City Ry. Co„ 203 IlI.App. 
441—Vaughan v. Illinois Cent. R. 
Co., 201 IlI.App. 241. 

Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. V. Owens. 11 S.W.2d 131, 226 
Ky. 472. 

Mo.—Rose V. Western Union Tele¬ 
graph Co., App., 38 S.W.2d 483. 
Tex.—^Kansas City, M. & O. Ry. Co. 

V. Swift, Civ.App., 204 S.W. 135. 
Form and requisites of damage in¬ 
structions generally see supra § 
179. 

mstmctlcxis snoLstabied 

Mass.—^Murray v. Liebmann, 120 N. 
E. 79, 231 Mass. 7. 

Mo.—Foster v. Davis, 252 S.W. 433 
—Laycock v. United Rys. Co. of 
St Louis, 235 S.W. 91. 290 Mo. 344, 
answering certified questions, App.,. 
227 S.W. S83. 

Pa,—Rankin v. Boyle, 195 A. 36, 328 
Pa. 284. 

Tex.—Texas Electric Ry. v. Worthy^ 
Civ.App., 250 S.W. 710. 
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respect of damages for loss of earning capacity, 
and should correctly state the substantive law of 
damages applicable to the case,^- as with respect 
to recovery for impaired earning capacity by in¬ 


jured minors,elimination of speculative damag- 
es,^^ and the period for which recovery may be 
allowed in respect of impairment of earning ca- 
pacity.95 The instructions should not permit the 


51, Ga.—Georgia Ry. & Power Co. 
y, Britt, 119 S.E. 460, 31 Ga.App. 
54—Rome Ry. & Light Co. v. 
Duke, 105 S.E. 386, 26 Ga.App. 52. 

Ind.—Terre Haute, I. & E. Traction 
Co. V. Phillips, 132 N.E. 740, 191 
Ind. 374. 

Wis.—Gilmore v- Orchard, 187 N.W. 

1005, 177 Wis. 141. 

17 €.J. p 1079 note 38- 
Xastractions held not misleading 
Mo.—Steinkamp v. F. B. Chamber- 
lain Co., App„ 294 S.W. 762. 
Tex.—Dallas Ry. Co. v. Eaton, Civ. 
App., 222 S.W. 318. dismissed for 
want of jurisdiction. 

52. Ga.—Atlanta Coca-Cola Bottling 
Co. V. Hathcox, 165 S.E. 902. 45 
Ga.App. 822. 

Ky.—^Jones Savage Lumber Co. v. 
Thompson. 25 S.W.2d 373. 233 Ky. 
198. 

Md.—Zipus V. United Rys. & Elec¬ 
tric Co. of Baltimore City, 108 A. 
884, 135 Md. 297. 

Mo.—Pilkerton v. Miller, App., 283 
S.W. 455- 

Va.—Sykes v. Brown. 159 S.E. 202, 
156 Va. 881. 

Capacity for portictilar occupation 
Requested instruction that plain¬ 
tiff could recover nothing for ina¬ 
bility to follow particular occupation 
which he had followed held properly 
refused, since inability to follow a 
particular occupation may occasion j 
damage even though coupled with 
ability to pursue other occupations. 
—Perry v. Pickwick Stages of Ore¬ 
gon, 243 P. 7S7, 117 Or. 598. 

Beexease of earxdug capacity with 
age 

In view of a verdict of five thou¬ 
sand dollars against a railroad and 
the other facts of the case, it was 
reversible error to fail to call jury’s 
attention to the fact that in his 
declining years the capacity of the 
deceased to labor at his calling and 
his ability to earn money might have 
decreased, and that they should con¬ 
sider that fact in fixing damages.— 
Tennessee, G. & A. R. Co. v. Neely, 
103 S.E. 177, 25 Ga.App, 310. 

Effect of current earuiugs ou estima¬ 
tion of earning capacity 
It is erroneous to charge that cur¬ 
rent earnings equivalent to former 
earnings necessarily precluded im¬ 
pairment of earning capacity.— 
Hasse v. McCown, 89 Pa-Super. 334 
—Young V. Pooley Furniture Co., S3 
Pa.Super. 434. 

Exclusion of sentiment 

Instruction should caution jury to 
award parent sum fairly compensat¬ 
ing him for loss of injured minor 
child’s earnings, regardless of senti¬ 


ment.—Jackiewicz v. United Illumi¬ 
nating Co., 138 A. 151. 106 Conn. 310. 

Instructions sustained 

(1) Generally. 

Ark.—Dierks Lumber & Coal Co. v. 

Tollett. 10 S.lV.2d 5. 178 Ark. 199. 
Cal.—Gumpel v. San Diego Electric 
Ry. Co., 172 P. 605, 178 Cal. 166— 
Freiburg v. Israel, 187 P. 130, 45 
Cal.App. 138. 

Ga-—’Wall Realty Co. v. Leslie, 188 
S.E. 600, 54 Ga.App. 560—Central 
of Georgia Ry. Co. v. Keating, 165 
S.E. 873, 45 Ga.App. 811, reversed 
on other grounds 170 S.E. 493, 177 
Ga. 345, conformed to mandate 170 
S.E. 497, 47 Ga.App. 336—Furney 
V. Tower. 131 S.E. 177, 34 Ga.App. 
739. 

Iowa.—Morris v. La Bahn, 189 N.W. 
797, 194 Iowa 377. 

Pa.—Murphy v. Pittsburgh Rys. Co., 
140 A. 897, 292 Pa. 191—^Yeager v- : 
Anthracite Brewing Co., 102 A. 418, 
259 Pa. 123. 

Tenn.—Davis-Mize Co. v. Weller, 13 
Tenn.App. 246. 

(2) Business loss.—Tappin v. 
Rider Dairy Co., 178 A. 428, 119 
Conn. 591. 

(3) Decrease of earning capacity 
with age. 

Conn.—Briggs v. Becker, 124 A. 826, 
101 Conn. 62. 

Wyo-—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 40 Wyo. 324. 

(4) Husband’s recovery for loss of 
wife’s services.—^Hengelsberg v. 
Cushing, Mo.App., 61 S.W.2d 203. 

(5) Impairment of capacity to 
labor as element of pain and suffer¬ 
ing.—Southern Ry. Co. v. Ray, 118 
S.E. 53, 155 Ga. 579, reversing 113 
S.E. 590, 28 Ga.App. 792, conformed 
to 11$ S.E. 411, 30 Ga.App. 376. 

(6) Instruction to consider impair¬ 
ment of ability to engage in particu¬ 
lar business and allow for loss on 
account thereof.—^Kleinlein v. Fos- 
kin, 13 S.W-2d 648, 321 Mo, 887. 

(7) Retirement of police officer on 
half pay.—Winters v. Dorovitz, 167 
A. 220. 11 N.J.Misc. 616. 

(8) Uncertainty of business and 
difficulty of staying steadily em¬ 
ployed properly mentioned.—^Payne 
V. Rivers, 110 S.E. 45, 28 Ga.App. 
28. 

(9) Charge that, where recovery 
is allowed for permanent diminu¬ 
tion of power to labor, without evi¬ 
dence of diminished earning capaci¬ 
ty, recovery must be solely for men¬ 
tal pain caused by knowledge of con¬ 
dition, held proper.—City of Man¬ 
chester V. Beavers, 144 S.E. 11, 38 
Ga-App. 337. 


93. Ala.—Sloss-Sheffield Steel & 

Iron Co. V. Bearden, 80 So. 42,. 202 
Ala. 220. 

Md.—Zipus V. United Rys. & Elec¬ 
tric Co. of Baltimore City, 108 A 
884, 135 Md. 297. 

Mo.—^Warren v, Curtis & Co. Mfg. 

Co-, App., 234 S.W. 1029. 

Ohio.—Toledo Rys. & Light Co. v. 
Poland, 7 Ohio App. 397—Cin¬ 
cinnati Traction Co. v. Wooley, 4 
Ohio N.P.,N.S., 122, affirmed 77 

Ohio St. 642, 53 Wkly.L.Bul. 51. 
Okl.—Lone Star Gas Co. v. Parsons, 
14 P.2d 369, 159 Okl. 52. 
Instructions as to minors sustained 

(1) Generally. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 
156. 

Ga.—Clary Maytag Co. v. Rhyne, 151 
S.E. 686, 41 Ga-App. 72—Seaboard 
Air Line Ry. Co. v. Sarman, 144 
S.E. 810, 38 Ga.App. 637. 

Ill.—^Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.E. 577, 
342 Ill. 482. See Devine v. Chica¬ 
go Rys. Co., 198 Ill.App. 188. 
Iowa.—Puller v. Illinois Cent. R. Co., 
173 N.W. 137, 186 Iowa 686. 

Mo.—Shouse v. Dubinsky, App., 38 
S.W.2d 530. 

N.J.—Lanio v. Steneck, 156 A 9, 9 
N.J.Misc. 866. 

(2) Effect of school law.—Wil¬ 
liams V. Fleming, 267 S.W. 6, 218 
Mo.App. 563. 

94. Ariz.—Inspiration Consol. Cop¬ 
per Co. V. Lindley, 177 P. 24, 20 
Ariz. 95. 

Fla.—Baggett v. Davis, 169 So. 372, 
124 Fla. 701. 

Tex.—'Davis v. Kennedy, Civ.App., 
245 S.W. 259. 

“In aU probabiUty” 

Instruction that element of dam¬ 
ages was amount future earnings “in 
all probability” would be decreased 
held proper.—Tabor v. Carey & Leach 
Bus Lines, 217 N.W. 792, 242 Mich. 
9. 

trs© of “may” upheld 

In an action by a shipper's em¬ 
ployee for injury caused by a defec¬ 
tive grabiron on a car, an instruc¬ 
tion that the jury might consider 
pain or suffering or loss of earning 
capacity which plaintiff “may” sus¬ 
tain in the future was not errone¬ 
ous as allowing a speculative ver¬ 
dict.—^Mississippi Cent. R. Co. v. 
Lott, 80 So. 277, 118 Miss. 816, cer¬ 
tiorari denied 39 S.Ct. 391, 249 U. 
S. 616, 63 L.Ed. 803. 

95. Ky.—^Harlan Fruit Co. v. Kil- 
boume, 133 S.W.2d 730, 280 Ky. 
511—O’Neil & Hearne v. Bray’s 
Adm’x, 90 S.W.2d 363, 262 Ky. 377 
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jury to ciaTna^cs for impairment 

in,?:^ capacity without reference to th* can^? of 
such im|iairnii‘nt.‘^6 It is nr.t iiice:— ar\% in the ab¬ 
sence of a request, specifically to direct the jury’s 
attention to the fact that they shoual cor^hhT the 
possibility that plaintiff will he a!)le to piirMie serine 
occupation other than that in which he was en¬ 
gaged at the time of the injury.^" 

Present value. In estimating prospecti^'e future 
damages from diminished earning capacity, the 
jury should be instructed to reduce such damages 
to their present worth,and in this connection 
may and should charge the jury respecting the 
effect of age on future earning capacity,^^ although 
where the matter is otherwise sufficiently covered 
the court need not specifically charge as to reduc- 


ti-'.n fn value in conufction with impair- 

trv'iu > wi^r.ii/g capacity,* Thf' c:?!ir! should not, 
-i W'cd ha charge as tn reduction of 
th»r of future naming capacity as 
impr/q^rrly to hold thr jury lo that they 

must aw an! damages for such item where the evi¬ 
dence dnis UMt riqiiire such an aivard,* and an 
instructsc: as to the duly of the jury to reduce to 
its proent value an award iat impairment of earn¬ 
ing capacity should be so worded as not to mi>le;id 
nor Confuse the jtsry.^ W'herc an instruction does 
not prohibit or negative the computation of dam¬ 
ages upon the basis of their present worth, it will 
nfyt be assumed that the jury did not understand 
that they are to estimate the present value of fu¬ 
ture earnings lost.*^ 


—Lexington & E. Ry. Co. v. Wlilte, 
206 S.W. 467, 182 Ky. 267. 

Pa.—McCaffrey v. Schwartz, 132 A. 
810, 285 Pa. 561. 

Tex.—Southern Traction Co. v. Dil¬ 
lon, Civ.App., 199 S.VT. 698, error 
refused. 

Death as not preclndiiijg: permanency 
of impairment 

In personal injury action, instruc¬ 
tion authorizing recovery for perma¬ 
nent impairment of earning power 
held not error, notwithstanding death 
of injured party from another cause 
seven weeks after accident.—O’Neil 
& Hearne v. Bray’s Adm’x, 90 S.W. 
2d 353, 262 Ky. 377. 

Xnstmetions sustained 
Ga.—Georgia Ry. & Power Co. v. 
Tribble, 116 S.E. 207, 29 Ga.App. 
575. 

Ky.—Augustus v. Goodrum, 6 S.W.2d 
703, 224 Ky. 558. 

96. Ga.—Louisville, etc., R. Co. v. 
Trout, 75 S.E. 328, 138 Ga, 324. 

17 C.J. p 1079 note 37. 

97. Iowa.—^Hall v. Chicago R. Co., 
122 N.W. 894, 145 Iowa 291—Green- 
way V. Taylor County, 122 N.W. 
943, 144 Iowa 332. 

17 C.J. p 1079 note 39. 

Instructions as to permanent injury 
generally have been considered in 
subdivision d of this section. 

98. Fla.—Sea Board Air Line Ry. 
Co. V. Watson, 113 So. 716, 94 Fla. 
571. 

Ga.—Pollard v. Watkins, 181 S,E. 798, 
51 Ga.App. 762—Fumey v. Tower, 
131 S.E. 177. 34 Ga.App. 739. 

Ky.—Chesapeake & O. Ry. Co. v. 
Dixon, 280 S.W. 93, 212 Ky. 738 
—Cincinnati, N. O. & T. P. By. Co. 
V. McWhorter, 2:75 S.W. 36,3. 21§ 
Ky. 108. 

Xntexest 

(1> Instruction on ra^tspyfe of 
damages should call attention to 
greater value of lump sum award and 
Kxcessiveness of award nf sum suffi¬ 


cient to provide amount of annual de- j 
crease in earning power from inter- ! 
€st alone.—McCaffrey v. Schwartz, j 
132 A. SIO, 2S5 Pa. 561. | 

(2) Refusal of instruction, in ac-1 
tlon under Federal Employers* Lia- | 
bllity Act, to discount value of plain- | 
tiff’s decreased ability to work and | 
suffering at such interest rate ns i 
sum or value thereof could be safely } 
invested during period for which j 
damages were allowed in fixing pres- | 
ent value thereof, held erroneous,— j 
Texas & P. Ry. Co. v. Perkins, Tex. i 
Com.App., 48 S.W.2d 249, reversing, \ 
Civ.App., 29 S.W.2d 835, 

Dso of present wage level in mak- j 
ing estimate I 

In a personal injury suit, an In¬ 
struction to award plaintiff the pres- { 
ent cash value of such sum as would j 
fairly and reasonably compensate 
him for pecuniary loss resulting | 
from impairment of earning power | 
was not erroneous, although wages j 
were higher than at the time of the } 
injury.—Rigley v. Prior, 233 S.W. I 
828, 290 Mo. 10. 

Ktnors 

<1> During minority.—Jackiewics 
V. United Illuminating Co*, 138 A, 
151, 106 Conn. 310. 

(2) After majority. 

Fla.—Dupuis V. Heider, 152 So. 659, 
113 Fla. 679. 

N.C.—Shipp V. TTnited Stag© Lines, 
135 S.E. 339, 192 N.C. 475. 

(3) Reasonable deduction for con¬ 
tingencies.—Jackiewicz v. United Il¬ 
luminating Co., supra. 

(4) In personal injury action, re¬ 
quested instruction **that, fot* all fu¬ 
ture 10 ‘SseS' In any verdicts that are 
given for the plaintiffs the verdicts ; 
should Include the present value of ; 
future losses,** although Involved, 
held improperly refhseiL—Lambert v. 
Trenton & Mercer County Traction 
Co., 135 A. 370, 103 N.J.Law 23, af¬ 
firmed 139 A. 718, 104 N.J.Law 175. 


99. Ga,—Southern Ry. Co. v. Alex¬ 
ander, 2 S.B.2d 219, 59 Ga.App. 
852. 

Pa.—McCaffrey v. Schwartz, 332 A* 
810. 2S5 Pa. 561. 

1. N.J.—Giroud v. Andryshowich, 
139 A. S9R, 6 N.J.Misc. 47. 

Tex.—'San Antonio, etc., R. Co. v. 
Spencer, 119 S.W. 716, 55 Tex.Civ. 
App. 456. 

2. Fla.—Miami Jockey Club v. Ai¬ 
ken, 163 So. 51, 120 Fla. 544. 

dmrge anstained 

(1) Generally.—Southern Ry. Co. 
V. Wessinger, 124 S.E. 100, 33 GaA.pp. 
651. 

(2) I7»e of word '‘large** in stating 
present worth of future sum.—Bums 
V. Pittsburgh Ry®, Ca, 167 A- 421, 
109 Pa.Super. 490. 

<3) Taking arbitrary sum of one 
thousand dollars as an illustration.— 
Burns v. Pittsburgh Rys. Co., supra. 

(4) An Instruction authorizing re¬ 
covery for personal Injuries of "the 
reasonable present value of the di¬ 
minished earning capacity forever,** 
was not erroneous as indicating du¬ 
ration of injury, where the court wms 
endeavoring to impress upon the jury 
that plaintiff could not recover for 
the entire difference, but only its 
present value, especially in view of 
further instruction, "or to state it 
differently, the estimate should be 
based upon the present value of the 
difference between plaintiff’s earning 
capacity, and not the total difference 
caused by the injury.’*—^Belshe v. 
Seaboard Air Line Ry. Co., 119 S.E. 
492, 186 N.C. 246, certiorari denied 
Seaboard Air Line Ry. Co. v. Belshe, 
44 S.Ct 229, 263 U.S. 720, 68 L.Ed. 
524, and error dismissed 45 S-Ct. 
229, 267 U.S. 608, 69 L.Ed. 811. 

3. Ga,'—Elberton &. E. R. Co. v. New¬ 
som, 106 S.E. 736, 26 Ga.App. 43^ 

17 C.J. p 1079 note 42. 

A. Iowa.—^Ingebretsen v. MlnuMtpo- 
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f. Life Expectancy and Use of Mortality Ta¬ 
bles 

Where the probable duration of plaintiff's life be¬ 
comes pertinent to the estimation of damages, as in the 
case of impairment of earning capacity, the court may 
and ordinarily should charge the jury fully and correctly 
concerning life expectancy and all factors in evidence 
bearing thereon, including mortality tables. 

Where the matter becomes pertinent, the court 
should clearly and correctly charge the jury as to 
the effect of plaintiff’s life expectancy on the 
amount of his recovery and concerning proper 
computation of such life expectancy,^ although 
omission of a specific instruction respecting life 
expectancy is not necessarily fatal in a personal 
injury case where plaintiff survives even though 
such an instruction would have been pertinent.® 
Whenever mortality tables are introduced, it is 
the duty of the court fully to instruct the jury con¬ 
cerning the use of and weight which should be ac¬ 
corded such evidence.'^ A similar rule applies to 
annuity tables.^ The term **life expectancy^^ is 
sufficiently accurate as a description of what is 


shown by mortality tables.^ If both a mortality 
and an annuity table are in evidence, an instruc¬ 
tion should inform the jury with certainty which 
of the two should be consulted.^O Where there 
is evidence that the injuries are permanent in 
their nature and that plaintiff’s earning capacity 
will be impaired, it is proper to instruct the jury 
as to the use of annuity tables.Where the court 
charges as to the use of annuity tables, it should, 
in a case where the evidence as to whether the in¬ 
jury is permanent or temporary is conflicting, in¬ 
struct them that before making use of the tables 
they must find that the injury is permanent,^2 

where there is no evidence of the extent of loss 
because of diminished earning capacity, it is im¬ 
proper to instruct the jury to consider mortality 
tables in computing such a loss.^^ 

g. Medical Expenses and the Like 

The court may and should duly instruct the Jury 
relative to award of damages for medical, hospital and 
similar expenses resulting from personal injuries where 
the pleadings and evidence so warrant, although no in¬ 
struction authorizing recovery for such items should be 


lis & St. li. R. Co., 155 N.W. 327, 
176 Iowa 74. 

17 C.J. p 1079 note 42. 

5 . Iowa.—Borough v. Minneapolis & 
St. L. Ry. Co., iS4 N.W. 320, 191 
Iowa 1216. 

Mich.—Mickels v. Hallen, 225 N.W. 

569. 247 Mich. 291. 

Pa.—McCaffrey v. Schwartz, 132 A. 
810, 285 Pa. 561. 

XnsiractioiL as to life expectancy sus¬ 
tained 

Mich.—Brandt v, C. F. Smith & Co., 
218 N.W. 803, 342 Mich. 217. 

Omission of specific instruction sus¬ 
tained 

As there is no fixed rule for esti¬ 
mating damages for permanent per¬ 
sonal injury, there was no error, aft¬ 
er charging that the “age of the 
plaintiff, the health he enjoyed, the 
money he was making/' etc., might 
be considered in reducing future 
earnings to a present cash value, to 
fail to charge that jury should con¬ 
sider his life expectancy or the aver¬ 
age diminution in his earnings re¬ 
sulting from injury.—Seaboard Air 
Line Ry. Co. v. Vandiver, 104 S.E. 
34, 25 -Ga-App. 635, certiorari denied 
41 S.Ct. 216, 254 U.S. 653, 65 L.Ed. 
459. 

€. Ga.—Seaboard Air Line Ry. Co. 
V. Vandiver, 104 S.E. 24, 25 Ga. 
App. 635. 

Or.—-Adskim v. Oregon-Washington 
. R- & Nav. Co., 294 P. 605, 134 Or, 
574. 

7. Mont.-—Cornell v. Great Northern 
Ry. Co., 187 P. 902, 57 Mont. 177. 
17 C.J. p 1080 note 53, I 


Disease and injuries 

In action for permanent impair¬ 
ment of earning power, where Ameri¬ 
can Experience Table of Mortality, 
based on selected risks, was admit¬ 
ted, jury should have been instructed 
that, in estimating plaintiff’s life 
expectancy, it must consider, among 
available factors of calculation, 
plaintiff's previous arthritis and an 
injury sustained subsequent to injury 
on which action was based, although 
the injuries received in the accident 
for which redress is sought may not 
be considered as a factor in calcu¬ 
lations of longevity, as that would 
be allowing defendant to benefit by 
his own wrong.—Littman v. Bell Tel¬ 
ephone Co. of Pennsylvania, 172 A. 
687, 315 Pa. 370. 

Evidentiary character of tables 
I-n negligence case, instruction that 
law gave certain number of years 
as plaintiff's life expectancy held er¬ 
roneous; mortuary tables being 
merely evidentiary, not conclusive.— 
Hubbard v. Southern Ry. Co., 166 S. 
E. 802, 203 N.C. 675. 

All circumstances 
Where mortality tables are intro¬ 
duced into evidence in a personal in¬ 
jury case, it is not enough for the 
judge to charge merely that the ta¬ 
bles are of some aid, although not 
conclusive, in determining plaintiff’s 
expectancy of life. He should go 
further, and should carefully instruct 
the jury as to the proper use of the 
tables and as to all the factors in 
evidence affecting plaintiff's prob¬ 
able duration of life, such as his sex, 
prior state of health, nature of em- 
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ployment, with attendant perils, if 
any, manner of living, and any other 
matters affecting his life expectan¬ 
cy.—A 3 desworth v. Hays, 149 A. 495, 
299 Pa. 248—McCaffrey v. Schwartz, 
132 A. 810, 285 Pa. 561. 
lustmctious sustained 

(1) Generally. 

U.S.—^United Verde Extension Mining 
Co. V. Koso, C.C.A.Ariz., 273 F. 
369. 

Ga.—Southern Ry. Co. v. Reed, 149 S. 
E. 582, 40 Ga.App. 332—Louisville 
& N. R. Co. V. Maffett, 137 S.E. 
404, 36 Ga.App. 513. 

N.C.—Bullock V. Williams, 193 S.E. 

170, 212 N.C. 113. 

17 C.J. p 1080 note 53 [b]. 

(2) Adopting age at time of in¬ 
jury.—Lawrence v. Abrams, 185 A. 
414, 121 Conn. 480. 

8. Mass.—Rooney v. New York, etc., 

R. Co., 53 N.E. 435, 173 Mass. 222. 
17 C.J. p 1080 note 54. 

9. Cal.—^Murphy v. National Ice 
Cream Co., 300 P. 91, 114 Cal.App. 
482. 

10. Ga.—^Atlanta, etc., R. Co. v. 

Smith, 20 S.E. 763, 94 Ga. 107. 

11 . Ga,—estern, etc., R. Co. v. 

Knight, 83 S.E. 943, 142 Ga. 801— 
Central of Georgia, R. Co. v. Mc¬ 
Guire, 73 S.E. 702, 10 Ga.App. 483. 

12 . Ga.—^Western, etc., R. Co. v. 

Smith, 88 S.E. 983, 145 Ga. 276— 
Western, etc., R. Co. v, Knight, 83 

S. E. 943, 142 Ga. 801. 

13- Ga.—^Atlantic Coast Line R. Co. 
V. Anderson, 133 S.E. 63, 35 Ga. 

App. 292* 
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given In the absence of proper proof of the Incurring 
of the liability and the necessity and reasonableness of 
the charge. 

Where the evidence requires a charire as t>i 
damages for meciicai expenses and the Iiki% the 
court in charging the jury should state the rule iur 
ascertaining the amount to be fixed fur Mich 
Items, and should not so instruct the jury that 
they will include such items inider general dam- 
ages.^5 An instruction authorizing a recovery for 


expenditures for medical atterinV)n, nursing, etc., 
j elements of damage is errunefjus in the absence 
j of evidence (d the incurring of such 
- and of their nec5'-'3t> and reaMiriabk-nessd" but 
where the evithnee is suftksent iiistnictions deriy- 
) ing recoviTv for .^uch should be rr fused. 

■ The Jim’ >hould be charged that the amount re- 

■ covered fur such must be a reasomible 

. although an instructirm so worded that the jury 


14. Ga.—Bledsoe v. Potts, 148 S.E. 
291, 39 Ga.App. 689. 

Pa.—Androsko v. Ofsenko, 32 Buz. 
L.Reg:. 235. 

15. Ga.—Bledsoe v. Potts, 148 K.E. 
291. 39 Ga.App. 689. 

16. Anz. — Consolidated Arizona 
Smelting Co. v. Egich, 199 P. 132, 
22 Ariz. 543. 

Colo.—City of Englewood v. Bryant, 
6S P.2d 913, 100 Colo. 552. 

Ky.—Willis v. Barber, 133 S.W.2d 
551. 280 Ky. 417. 

Mo.—Markley v. Kansas City, 28$ 
S.W. 125. 221 Mo.App. 837. 

Tt.—Clark v. Demars, 146 A. S12, 102 
Vt. 147. 

17 C.J. p 1079 note 46. 

ISTo evidence of amount eaepended 
In personal injury- action, an in¬ 
struction on the allowance of damag¬ 
es in the amount of money paid for 
medical assistance was error, where 
there w’as no evidence from which 
the jury could determine the amount 
or approximate amount of expenses 
incurred therefor.—Davis v. Davis, 
Mo.App., 235 S.W. 182. 

Svidence held sufficient 

(1) Generally. 

Ark.—Arkansas Power & Light Co. 

V. Heyligers, 67 S.W.2d 1021, 188 
Ark. 815. 

Ill.—Jerrell v. Harrisburg- Fair & 
Park Ass'n, 215 IlLApp, 273. 

Mo.—McDaniel v. Chicago, R, I. & 
P. Ry. Co.. 92 S.W.2d 118, 338 
Mo. 481—Byars v. St. Louis Pub¬ 
lic Service Co., 66 S.W.2d 894, 334 
Mo. 278—Bendeld v. Thompson, 
App., 139 S.W.2d 1009-~Petera v. 
Railway Exchange Bldg., App., 42 
S.W.2d 947. 

N.J.— Newbouse v. Phillips, 16$ A. 

482, 110 N.J.Law 421. 

N-C. —^Williams v. Charles Stores Co., 
184 S.E. 496, 209 N.C, 591. 

Or.—Stafford v. Tonkin, 264 F. 863. 
124 Or. 534. 

Tex.—^Texas & N. O- B, Co. v. Par¬ 
ry. Civ.App..T S.W.2d 760. reversed 
on other grounds, Com,App.. 12 S. 

W. 2d 997. 

Wash.—Burgin v. XTniversal Credit 
Co.. 98 F.2d 291, 2 Wash.2d 364— 
Reed v. Jamieson Inv. Co.. 10 F.2d 
977, 168 Wash. HI. affirmed 15‘ F. 
2d 1119, 168 Wash, 111—Lieske v. 
Natsuhara. 5 P.2d 307. 165 Wash. 
270. 

17 CIJ. p 1079 note 46 |bL 


«2) of aMominal —Tur- 

clllo V. John T. Clark & Son, 139 
A. 58, 1<*4 N'.J.Lfiw 122, aHIrmmg 
135 A. 926, 5 X.J.Miac. 142. 

iS) Futur#^ and anticipated nurse, 
medical and ho.npital bills.—Kramer 
v. Hcnely, 2&H X.W. 610, 227 Iowa 
">04. 

(I) Proof of incurring of obliga¬ 
tions as sufficient without proof of 
actual expenditure.—Cordray v. City 
of Brooktield, Mo.. 8H S.W.2d 161. 

(5) Purchase of medicine shown 
and treatment by physician who had 
not rendered bill.—Thomas v. Weeks, 
76 So. 559, 115 Mi.«s. 662, 

(6) Truss.—Karagas v. Union Pac. 
R. Co., Mo.App., 232 S.W. 1100. 

Zustructious sustained 

(1) Generally. 

Ala.—^Jones v. Keith, 134 So. 630, 223 
Ala. 36. 

Ga.—City of Ea.«it Point v. Christian, 
151 S.E. 42, 40 Ga.App. 633. 

Mo.—Thompson v. City of Lamar, 17 
S.W.2d 960, 322 Mo. 5X4—Lerbs v. 
Machetascheck, App., 49 S.W.2d 240 
—Gibson v. Wells. App,. 258 S.W^. 
1—Hill V. Meyer, App., 221 S.W. 
171. 

tVyo.—Northwest States Utilities Co. 
V. Ashton, 65 P.2d 235. 51 Wyo. 
168, rehearing denied 69 F.2d 623, 
51 Wyo. 132. 

17 C.J. p 1079 note 46 [c}. 

(2) Although technically errone¬ 
ous, an instruction including item 
for nursing not shown by evidence 
was not fatally misleading under 
the facts-—Barlow v. Salt Lake U, 
R. Co., 194 P. 665. 57 Utah 312, 

(3) Failure specifically to limit re¬ 
covery to expenditures shown by evi¬ 
dence held unobjectionable where 
such point was adequately covered 
by ' general language.—Cordray 
City of Brookfield. Mo,, 88 S.W.Sd 
161, 

C4) Instructions inaccurate as to 
proximate cause of medical expens¬ 
es incurred, although not fatally so. 
—McLellan v. Threlkeld, 129 S.W.2d 
977, 279 Ky, 114—Ohio County Drug 
Co. V. Howard, 256 S.W. 705, 201 Ky. 
346, 31 A.L.R. 1355. 

Xzistrmetions not sustained 
<1) Generally. 

Ala.—Sinclair v. Taylor, 173 So. 878, 
27 Ala.App. 418. 


Minn.—ArvidFCsn v. Slater, 2S7 X.W. 
12» 2H3 Mirm. 4 46. 

Mo.— Mm.vjs V, Ja<‘k5onvillt> Coal Co., 
App., 2'J$ SAV. 

Wis*!.—WilLams v. Will jama, 246 N. 
W. 322, 21 <» Wi«. 3M. 

(2) Gratuitous services.—Buchan¬ 
an V. Morris, ISI X.E. SS5, 198 Ind. 
79. 

Inapplicable instruction properly re¬ 
fused 

Refusal of Instruction not to allow 
damages for doctor bills held propes- 
in absence of either claim therefor or 
evidence of payment of such bills.— 
Rose v. Western Union Telegraph Co., 
Mo.App., 38 S.W.2d 483. 

17. Ga.—Georgia Power Co, v. 

Watts, 192 S.E. 493, 56 Ga.App. 
322. 

Tex.—Dickey v. Jackson. Com.App., 1 
SAV.2d S77, reversing. Clv.App., 293 
S.W. 584. 

17 C.J. p 1080 note 47. 

Hvidence held sufficient to BupjKirt 
iuatructiew, 

(1) Generally, 

Hi.—Wicks V. Cuneo-Henneberry Co., 
150 N.E. 276. 319 III. 344. affirm¬ 
ing 234 IlLApp, 602—Sollars v. Re¬ 
view I>ub. Co.. 264 IlLApp. 267. 
Ind.—^Walter v. Pence, 12 X.E. 2d 367, 
104 Iiid.App. 532. 

Tex.—Baldridge v. Klein, Civ,App., 56 
S.W.2d 897. reversed without opin¬ 
ion. 

Wyo.-—Mahoney v. Pearce, 265 F. 446. 
38 Wyo. 151. 

17 C.J. p 1080 note 47 Im]. 

(2) Past doctors bills and future 
nursing bills.—Georgia Power Co. v. 
Watts, 192 S.E, 493, 56 Ga.App. 322. 

18 . Ala.—Mackintosh Co. v. W'ells. 
118 So. 276. 218 Ala, 260—Birming¬ 
ham Amusement Co. v, Norris, 112 
So. 633, 216 Ala. ISS. 53 A.L.R. 
840, 

Va-—Sykep v. Brown, 159 S.SL 202, 
156 Ya. 8S1. 

19. Tex,—Galveston, etc., R. Co. v. 
Ferry, 82 S.W. 343. 36 Tex.Civ. 
App. 414, 

17 C.J. p 1080 note 48. 

XustrucMous held sufficient 

Ga,—Orange Crush Bottling Co. v. 

Smith, 132 S.E. 259, 35 Ga.App. 93. 
17 C.J. p 1080 note 48 faj. 
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could not liave been misled is not fatally defective 
for failing- to use the word ''reasonable-”20 

instruction must not dispense with the specific 
proof required to be made where such expenditures 
are sought to be recovered as damages.^i 

§ 186. - Damages for Injuries to Prop¬ 

erty 

Where the issue is raised, the court should clearly 


and correctly state the measure of damages applicable 
for injuries to property, although such instructions must 
conform to the pleadings and evidence. 

Instructions respecting the measure of damages 
for injury to property should conform to the 
pleadings,22 find support in the evidence,23 correct¬ 
ly state applicable rules for computing such dam¬ 
ages,2^ and, as in the case of damages to mO'tor vehi- 


20. Colo.—Denver City Tramway Co. 

V. Hills, lia P. 125, 50 Colo. 328, 
36 L..R.A.,N.S., *213. 

Mo.—Powers v. Penn. Mut. L. Ins. 
Co., 91 Mo.App. 55i 

21. Pa.—Beck v. Baltimore, etc., R. 
Co., 82 A. 466, 233 Pa. 344. 

17 C.J, p 1080 note 50. 

22. Ill.—-Toung V. Cleveland, C., C. 
& St. L. Ry. Co., 203 IIl.App. 39. 

Instmctlons sustained 
Where petition alleged that plain¬ 
tiffs elevator and the contents were 
entirely destroyed, an instruction au- 
thori-sing damages for the loss of 
the elevator and equipment is not 
objectionable as being broader than 
the pleadings, since the suit was for 
the recovery of the total loss of the 
building and all its parts, and the 
term “elevator"’ as generally used 
includes the fixed equipment neces¬ 
sary to operate the elevator.—St. 
Mary’s Mill Co. v. Illinois Oil Co., 
Mo.App., 254 S.tV. 735. 

23. Ill.—^Toung V. Cleveland, C., C. 
& St B, Ry. Co.. 203 IIl.App. 39. 

Iowa.—Looney v. Parker, 230 N.W. 
570, 210 Iowa 85—Langham v. 

Chicago, R, I. & P. Ry. Co., 208 
N.W. 356, 201 Iowa 897. 

Mo,—Reavis v. Gordon, App., 45 S. 

W. 2d 99—Butcher v. St. Louis-San 
Francisco Ry. Co., 39 S.W.2d 1066, 
255 Mo.App. 749—^Rosen v. Kroger 
Grocery & Baking Co., App., 5 S- 
W.2d 649—Perkins v. United Rys. 
Co-of St. Louis, App., 243 S.W. 229. 

Xnstmctions sustained under evidence 
Ala.—Central of Georgia Ry. Co. v. 

Kimber, Ml So. 827, 212 Ala. 102.: 
Ky.—Price Bros, v- City of Dawson 
Springs, 227 S.W. 470, 190 Ky. 349. | 
Mont.—Bablonski v. Close, 225 P. 
129, 70 Mont 292. 

OkL—Comar Oil Co. v. Richter, 285 
P. 27, 142 Okl, 89. 

Instmctions not sustained 
Ill.—V^'-anless v, Peabody Coal Co., 
13 N.E.2d 996, 294 IlI.App. 401. 
Motor vehicles generally 

(1) Evidence held sufficient to au¬ 
thorize charge submitting damage 
to motor vehicle as element of dam¬ 
ages generally.—Finley v. Austin, 
Mo.App., 132 S.W.2d 1109. 

(2) Evidence held insufficient to 
authorize instruction generally.— 
Carnes v. Ditzenberger, 21 P.2d 756, 
163 Okl. 146. 


Iioss of use of motor vehicle 

(1) In the absence of evidence of 
damages resulting from the loss of 
use of a motor vehicle as the result 
of an injury to it, and of the value 
of such use, an instruction author¬ 
izing recovery therefor is erroneous. 
—Elliott v. Ticen, 134 N.E. 778, 78 
Ind-App. 14. 

(2) Under such circumstances an 
instruction which assumes that plain¬ 
tiff was damaged by the loss of the 
use invades the province of the jury. 
—Elliott V- Ticen, supra. 

<3) In the absence of proof that 
the time occupied in ^making repairs 
w’as reasonable and necessary, an in¬ 
struction permitting recovery for 
loss of use of the motor vehicle dur¬ 
ing such period is erroneous. 

Ky.—Towles v. Perkins, 98 S.W.2d 
27, 266 Ky. 25. 

Mo.—McFall V. Wells, App., 27 S.W. 
2d 497—Conley v. Kansas City 
Rys. Co., App., 259 S.W. 153, certio¬ 
rari quashed State ex rel. Kansas 
City Rys. Co. v. Trimble, Sup., 260 
S.W. 746. i 

Evidence held sufficient to author¬ 
ize instruction 

Ky.—Barr v. Searcy, 133 S.W.2d 714, : 
280 Ky. 535. 

Eepairs of motor vehicle 

'WTiere there is a conflict in the 
evidence as to whether an injured 
motor vehicle could or could not be 
repaired, the court may properly in¬ 
struct as to the measure of damag¬ 
es on both theories.—Schevers v. 
American R, Express Co., 192 N.W. 
255, 195 Iowa 423. 

24. Ark.—^St. Louis Southwestern 
Ry. Co. V, Ellis, 276 S.W. 996, 169 
Ark. 682. 

Gaw—Georgia Power Co. v. Maxwell, 
183 S.E. 654, 52 Ga.App. 430. 

Iowa.—^Miller v. Economy Hog & Cat¬ 
tle Powder Co., 293 N.W. 4. 

Ky.—City of Jackson v. Haddix, 133 
S.W.2d 547, 280 Ky, 436—Prestons- 
burg Superior Oil Gas Co. v. 
Wheeler, 284 S.W. 409, 215 Ky. | 
85—^Adams & Sullivan v. Sengel, 
197 S.W. 974, 177 Ky. 535. 

Miss.—Greenwald v. Xazoo & M. V. 

R. Co., 76 So. 557, 115 Miss. 598. 
Mo.—Brunk v. Hamilton-iSrown Shoe 
Co.. 66 S.W.2d 903, 334 Mo. 517— 
Jasper v. Wabash Ry. Co^, App., 
24 S.W.2d 243. 

Tex.—St. Louis Southwestern Ry. 
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Co. of Texas v. Hill Bros., Civ. 
App., 58 S.W.2d 861—St. Louis 
Southwestern Ry. Co. of Texas v. 

Homan, Civ.App., 56 S.W.2d 286_ 

Gulf Pipe Line Co. v. Watson, Civ. 
App., 8 S.W.2d 957—City of 

Brownsville v. Crixell, Civ.App 
275 S.W. 430. 

Va.—Norfolk & W. R. Co. v. Rich¬ 
mond Cedar Works, 170 S.E 5 
160 Va. 790. 

Wis.—^Weber v. Wisconsin Power & 
Light Co., 255 N.W. 261, 215 Wis. 
480. 

Failure to instruct 

In action for damages when mules 
and wagon were struck by train, sub¬ 
mitting issue of damages without 
any rule to guide jury in ascertain¬ 
ing damages was held error.—Inter¬ 
national-Great Northern R. Co. v. 
Casey, Tex.Com.App., 46 S.W.2d 66k 

“Fair and reasonable value” 

Jury should be instructed to find, 
not merely “reasonable value” of 
house at time of destruction by fire, 
but “fair and reasonable value” at 
such time and place.—Prestonsburg 
Superior Oil Gas Co. v. Vance, 284 

S. W. 405, 215 Ky. 77, 47 A.L.R. 483. 

Instructions sustained 

(1) Generally. 

Ala.—Lehigh Portland Cement Co. v* 
Donaldson, 164 So. 97, 231 Ala. 
242. 

Ky.—Louisville & N. R. Co. v. Jones, 
1 S.W.2d 972, 222 Ky. 531. 

Okl.—Freeman v. Vandruff, 259 P. 
257, 126 Okl. 238—Avery v. Wal¬ 
lace, 224 P, 515, 98 Okl. 155. 
Wash.—Curtis v. Puget Sound Bridge 
& Dredging Co., 233 P. 936, 133 
Wash. 323. 

(2) Crops. 

Ark.—Missouri Pac. R. Co. v. Nich¬ 
ols, 279 S.W. 354, 170 Ark. 1194. 
Neb.—Hopper v. Elkhorn Valley 

Drainage Dist., 188 N.W. 239, 108 
Neb. 550. 

(3) “Market value” properly de- 
flnedl—Community Public Service Co. 

T, Gray, Tex.Civ.App., 107 S.W. 2 d 495. 

(4) Strawberry land.—St. Louis, 

K. & S. E. R. 0o. V. Ballard, 287 S.W. 
738," 172 Ark. 151. 

(5) Timber and shade trees.— 

Spear v. HofCses, 148 A. 146, 128 Me* 
409. . 

(6) Location of destroyed struc¬ 

ture as element of damage.^—^Frank- 
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cles,"'’’ which general rules have been considert-d | s- 


■a ^ 41, shr.uld avuid the allwance of double 


fort & C. R. Cf», V. Marshall, n.l K. 
W.2d 236 Ky. 4rf4. 

(7) ITse of tf^rm ‘‘fair and reason¬ 
able value** upheld as eauivaSt'nt to 
“fair and reasonable market valuf".*’ 
—Groehl v. Betz, Mo-App., 38 

2m. 

(8) Use of word “value" instead 
of “market value" sustained where 
there was no evidence tending? to 
shOTV that actual value was different 
from market value.—Fort Worth & 
B. C. Ry. Co. V. Harris, Tex.Civ.App., 
256 S.W. 699. 

lacorrect iastnictioiis 

(1) As to crops generally.—^Abilene 
& S. Ry. Co. V. Herman, Tex.Civ. 
App., 47 S.W.2d 915» error dismissed. 

(2) Total destruction of crop.— 
Shell Pipe Line Corporation v. Har¬ 
ris, Tex.Civ.App., 68 S.W.Sd 236. 

25. Ala.—Lindsey v. Kindt, 128 So. 
139, 221 Ala. 190—Mobile Light & 

R. Co. V. Gadik, 100 So. 837, 211 
Ala. 5S2. 

Cal.—Byrne v. Western Pipe & Steel 
Co. of California, 253 P. 776, 81 
Cal.App. 270. 

Iowa.—Schelldorf v* Cherry, 264 N. 
W. 54, 220 Iowa 1101—Langham v. 
Chicago, R. I. & P. Ry. Co., 208 
N.W. 356, 201 Iowa 897—^Schevers 
V. American Ry. Express Co., 192 
H.W. 255, 195 Iowa 423. 

Ky.—Harlan Fruit Co. v. Kilboume, 
133 S.W^2d 730, 280 Ky. 511—Hop- 
per V. Barren Pork Coal Co.., 92 

S, W.2d 776, 263 Ky. 446—Gess v. 
Wilder, 36 S.W.2d 617, 237 Ky. 
830—Big Sandy & K. R. Ry. Co. v. 
Blair, 6 S.W.2d 453, 224 Ky. 367. 

Miss.—^Pigford v. Howse, 115 So. 

774, 149 Miss. 692. 

35^0.—^Wheeler v. Breeding, App., 109 
S.lV.2d 1237. 

]Sr.J.—Taylor v. Adkins, 158 A. 924, lO 
N.J.Misc. 289. 

Tex.—Standard Paving Co. v. Pyle, 
Civ.App., 131 S.W.2d 200. 

3^ss of xLse 

(1) Necessity of stating measure 
of damages generally.—^Noonan v. 
Wagner, 144 A. 894, 109 Conn. 730^ 
Hawkins v- Garford Trucking Co., 
114 A, 94, 96 Conn. 337. , 

(2) Instructing no recovery under 
defendant's cross complaint because 
insurance company paid damage to 
automobile held erroneous, where 
loss of use also was alleged*—Byrne 
V. Western Pipe & Steel Co- ot Cal¬ 
ifornia, 253 P. 776, 81 01.APPL' 270. 

(3) Where damages, because of de¬ 

privation of the use, are properly In 
Issue, an instruction leavin# to e^h 
Juror the duty of tW va^ue 

of' the use acco'rding to' his oWn Ih-' 
dividual experience, or^ if he had 
none, by that of' his fellow Jurors^ is 
erroneous, aa'peritottliig the''recov^ 


j ."'fy of .Hp» 

: kms V. C.iff‘rd Tru*.'kin^r Il-. 

1 wupra. 

' I4i» An UiJdns‘tiMH 
i tsff Im thf •iUiui.nt u> 

j hire a cur to of thf" 

; Injun-d for sm h tinu"* 

! wa?? dfprivfrMj of Its* t»y tho 

; injury is not hurmfu., Uf- r.ot mak- 
I tng mtMFure of dam.lgf.s tbr tki- 
i sonahle valuo of the y>’e of the dum- 
i ag**d mr during s4uch wh»'^r^' 

there is no evidence that the rental 
value of the hired car \\m grtviler 
than the r^-ntal value of the dam¬ 
aged ear or that the rate paid by 
plaintiff for Its use -was unreasona- 
! ble or excessive.—Washington, etc,. 
K. Co. V. Fingles, 109 A. 431, 135 Md. 
574. 

C5> Instructions as to loss of use 
sustained generalb’.—-Jacobson v. 
Graham Ship-By-Truck Co., Mo.App., 
61 S.W.2d 401. 

Valus 

(1) An instruction that market 
' value is what the motor vehicle in 
an open market would have sold for, 
when offered for sale by a person 
under no obligation to sell and 
bought by a person under no obliga¬ 
tion to buy, is correct.^—DeLaney v. 
Henderson-Gilmer Co., 135 S.E. 791, 
192 N.C. 647. 

<2> Basing the measure of dam¬ 
ages on the difference in the actual 
value of the motor vehicle in ques¬ 
tion before and after the injury com¬ 
plained of, rather than Its market 
value, is erroneous.—Banner Pork 
Joint R. Co. V. Brock, 294 S.W. ISS, 
219 Ky. 652—Cincinnati, etc., R. Co. 
V. Sweeney, 179 S.W. 214, 166 Ky. 
360. 

<3> Instruction was held errone¬ 
ous as allowing consideration of dam¬ 
ages to automobile not totally de¬ 
stroyed in addition to value before 
collision and value afterward.—Madi- 
son-Smith Cadillac Co. v. Wallace, 27 
S.W.2d 524, 181 Ark. 715. 

<4> Instruction authorising recov¬ 
ery of market value of truck immedi¬ 
ately before collision was: held prop¬ 
er under evidence showing that truck 
was totally destroyed.—^Bush v, Chi¬ 
cago, R. I. & P. Ry* Co., 247 N.W. 

, 645, 216 Iowa 788. 

' Cost- 

Charge to consider cost of auto¬ 
mobile and reasonable worth to 
plaInttfC in deteitolni^sg damages was 
proper, wliere automobile was pur¬ 
chased immediately before accident 
and completely destroyed.—i^isso-uri 
Pac. B. Co. y. Brown, 32 B.W.2d 633, 
182 Axk. 722, 

Sacpeni^- Inomrred 

,An tnstructit®. -which -teed the 
'measure of damages 'for damage to 
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. ap nimjiiiit s-ir the 

j <■ un#-T was mi ur ns* thf* re- 

! r'U-f'h d/iin'ar.* was 
) th'* trioMsyT*-' f'f d'lfrviiRjiirii'a 

I to m xlXy ht'inf? Ihr be- 

Jtv7r.»n thit^ n m-'irk^t value 

‘of thf pt'Ofn-rty and 

, tia' dnmrj^rtfo—filailitT v. City of Il-Ch- 
!nv>r;d lb ighlR, Mo.App., 121 S.W.2d 

jr.,. 

»epaiw 

i In artion for personal injury 

; and pr-^X'^-rty damajrc- from auto- 
coIhPi’*n, an instruotjon per¬ 
mitting a rofjovf'Ty for damage to the 
I automobile, In an amount m excess 
lof the maximum cost of comphAely 
j repairing the automobile as shown 
by the teatimony, was erroneous.-— 
Harlan Fruit Co. v. Kilboume, 133 S* 
W.2d 7S0. 280 Ky. 5il. 

(21 Where repair bills are intro¬ 
duced In evidence without objection, 
an instruction permitting them to 
he taken into consideration by the 
Jury In datennining whether or not 
I there wms a decrease in the value of 
plaintiff’s motor vehicle by reason of 
the colilslon, and. If so, the amount 
thereof, is not error.—Knne v. Naka- 
moto, 194 P. 381, 113 Wash, 476. 

(3) A requested instruction that 
the jury could consider all the facts 
in relation to the use of plalntifTs 
automobile, and, If they found that 
it was a used car and needed repairs 
Just previous to the accident, they 
could consider such facts in arriving 
at its value, fs c-overed by an in¬ 
struction that in arriving at the val¬ 
ue of the ear the Jury should con¬ 
sider all the evidence bearing there¬ 
on.—Gay T* Bhadle, Iowa, 176 N.W. 
635. 

(4) In an action for injuries to an 
automobile truck in collision, the 
court properly instructed that the 
damages would be the difference be¬ 
tween the value of the truck before 
It was hit and the value afterward, 
but that. If repairs would make the 
truck as good as it was before, their 
cost was a matter the jury might 
consider In determining damages.—• 
Pettit V. Hovrard & Bullough Ameri¬ 
can Mach. Co-, R.I., 107 A. 92. 

(5) An Instruction authorising re¬ 
covery of the reasonable cost of re¬ 
pairs and the reaso'nable value of 
the use of the motor vehicle during 
repairs has been held to be correct, 
although it was said that an instruc¬ 
tion defining th® measure of dam¬ 
ages 'as the difference in value im¬ 
mediately before and immediately 
after the accident would likewise 
have been correct on the ground that 
auch difference in value would !»' 
the amount of the items specified,ta 

!'the instruction.'—Lonnecker v. Van,, 
' Patten, low-a, 179 N.W. 4S^, , 
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damages,-^ and, in compliance with the form and 
requisites of damage instructions, as considered 
supra § 179, should clearly, certainly, and compre¬ 
hensively state the applicable rules so that the 
jury will not become confused or misled.-’^ 

§ 187. - Damages for Breach of Contract 

The court should clearly and correctly charge the 


jury relative to the proper measure of ’ damages for 
breach of contract in conformity with the pleadings and 
evidence. 

In charging the jury relative to damages for 
breach of contract the court should correctly state 
applicable rules governing the measure of dam¬ 
ages for such breach,-S which rules have been 


Instructions sustained g’enerally 
Ark.--Suttoii V. Webb, 39 S.W.2d 314, 
183 Ark. 865. 

Cal.—Simpson v. Steinhoff, 21 P.2d 
960, 131 Cal.App. 660. 

Ga.~MitcheIl v. Mullen, 164 S.E. 276, 
45 Ga.App. 282. 

Ill.—McDonell v. Lake Erie & W- 
Ry. Co., 208 Ill.App. 442. 

Iowa.—Lonnecker v. Van Patten, 179 
N.W. 432. 

Mich.—Stephens v. Hamtramck Bot¬ 
tling- Works, 194 N.W. 483, 224 
Mich. 156. 

Mo.—Brunk v. Hamilton-Brown Shoe 
Co., 66 S.W.2d 903, 334 Mo. 517. 
N.C.—^De Laney v. Henderson-Gilmer 
Co., 135 S.E. 791, 192 N.C. 647. 

Pa.—National Bond & Investment Co. 
V. Gill, 187 A.^ 75, 123 Pa.Super. 
341. 

S.C.—Coleman v. Levkoff, 122 S.E. 
875, 12S S.C. 487. 

Tex.— W. F. Norman & Sons v. Clark, 
Civ.App., 221 S.W. 235. 

26. Fla.—^Atlantic Coast Line R. Co. 

V. Saffold, 178 So. 288, 130 Fla. 598. 
Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Follis, Civ.App., 
268 S.W. 1030. 

Permitting-: 

Double damages generally see su¬ 
pra § 181. 

Multiple damages under statute 
generally see supra § 128, infra 
§ 195. 

Instructions held not to permit dou¬ 
ble damages 

Md.—Mayor and City Council of j 
Havre de Grace v. Maxa, 9 A.2d! 
235, 177 Md. 168. | 

Mo.—Moss V. Bonne Terre Farming 
& Cattle Co., 10 S.W.2d 338; 222 1 
Mo.App. 808. 

Tbwa.—Looney t. Parker, 230 N. 
W- 570, 210 Iowa 85. ' 

Mo.—Jackels v. Kansas City Rys. 

Co., App., 231 S.W. 1023. 

N.C.^—Berry v, Hyde County Land & 
Lumber Co., Ill S.E. 707, 708, 183 
N.C. 384, citing Corpus Jtiris, i 
17 C.J. P 1062 note 81. | 

Partial destruction of growing crop 
In case of partial destruction of 
growing crop, statement that the 
measure of damages is the difference 
between the market value of the crop 
before and after the injury at the 
time and place thereof is clearer and 
preferable to one that the measure 
of damages for injury to, or destruc¬ 
tion of, growing crops is the value 


thereof in the condition in which 
they were at the time and place of 
the injury or destruction.—Bader v. 
Mills & Baker Co., 201 P. 1012, 28 
Wyo. 191. 

Instructions sustained 
Ky.—Louisville & N. R. Co. v. Jones, 
1 S.W.2d 972, 222 Ky. 531. 

Mo.—Rohwedder-Freymann Jewelry 
Co. V. Riverside Swine Co., App., 
246 S.W. 988. 

17 C.J. p 1062 note 81 [a]. 

Motor vehicles 

(1) An instruction that in comput¬ 
ing the damages the jury could con¬ 
sider the expense of repair and the 
loss by being compelled to sell the 
motor vehicle at a reduced price on 
account of the damage is not suffi¬ 
ciently clear, where, in view of the 
evidence, it meant the difference be¬ 
tween the price at which plaintiff 
held the vehicle before the injury 
and the price he had to take after¬ 
ward because it was a repaired vehi¬ 
cle.—Jackels v. Kansas City R. Co., 
Mo.App., 231 S.W. 1023. 

(2) Instructions as to motor ve¬ 
hicle damage sustained generally. 
Mo.—Brunk v. Hamilton-Brown Shoe 

Co., 66 S.W.2d 903, 334 Mo. 517— 
Hoff V. Wabash Ry. Co., 254 S.W. 
874, certiorari denied Wabash Ry. 
Co. V. Hoff, 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522. 

Tex,—Texas & N. O. R. Co. v. Coe, 
Civ.App., 102 S.W.2d 465, error dis¬ 
missed. 

(3) An instruction as to the meas¬ 

ure of damages which uses the word 
"price’* where the word "value" 
should have been used is not ob¬ 
jectionable, when it is clear from 
the instruction as a whole that only 
the value of the motor vehicle should 
be considered.—Southeastern Express 
Co. V. Nightingale, 126 S.E. 915, 33 
Ga.App. 515. I 

28. XJ.S.—^McLeod Lumber Co. v. 1 
■Western Redwood Co., C.C.A.Cal., 

8 F.2d 930. 

Conn.—^Warner v. McLay, 1G3 A. 113, 
92 Conn. 427. 

Ind.—Gibson Co. v. Morton, 148 N.E. 

430, 88 Ind.App. 685. 

Md.—^Bfiddendorf, Williams & Co. v. 
Alexander Milburn Co,, 113 A. 348, 
137 Md. 583. 

Mass.—Babikian v. Brown, 199 N.E. 

900, 293 Mass. 195. 

Mo.—^Turner v. Spitcaufsky, App., 
45 S.W.2d 126. 
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Pa.—Texter v. Wachs, 73 Pa Super. 
19. 

Tex.—Texas Centennial Central Ex¬ 
position V. Ahlfinger, Civ.App., 120 
S.W.2d 893, error dismissed— 
Phoenix Furniture Co. v. McCrack¬ 
en, Civ.App., 3 S.W.2d 545. 

Wash.—Yarno v. Hedlund Box & 
Lumber Co., 225 P. 659, 129 Wash. 
457, modified in other respects 227 
P. 518, 129 Wash. 457. 

Duty to ad-vise jury 

"The measure of damages in ac¬ 
tions for breach of contract is a 
matter of law for the court to de¬ 
clare in its instructions to the jury, 
and not a matter for the jury to 
guess at or speculate on".—Doll v. 
Purple Shoppe, 90 S.W.2d 181, 186, 
230 Mo.App. 256. 

Submission of instruction by plains 
tiff 

In action seeking recovery under 
excavating cont^ract plaintiff should 
submit correct instruction on meas¬ 
ure of recovery, notwithstanding de¬ 
fendant did not attack reasonable 
value of items of plaintiff’s claim.— 
Turner v. Spitcaufsky, Mo.App., 45 
S.W.2d 126. 

Reasonable time 

Court must instruct as to what 
would be reasonable time under 
facts in submitting issue of rea¬ 
sonable time for stock owner's ac¬ 
quisition of like holding after bro¬ 
ker’s wrongful dispositon.—Gervis v. 
Kay, 144 A. 529, 294 Pa. 518, 63 A.L. 
R. 297. 

Instructions sustained 

(1) Generally. 

U.S.—Remington Rand Business 
Service v. Walter J. Peterson Co., 
C.C.A.Mich., 58 P.2d 11. 

Kan.—Hickman v. Union Oil Co. of 
Wichita, 189 P. 391, 106 Kan. 556. 
Minn.—Johnson v. Sinclair, 168 N. 

W. 181, 140 Minn. 436. 

Mo.—Wyse v. Miller, 2 S.W.2d 806, 
222 Mo.App. 165. 

N.J.—218-220 Market Street Corpo¬ 
ration V. Krich-Radisco, Inc,, 11 
A.2d 109, 124 N.J.Law 302. 

Or.—Gordon v. Curtis Bros. A. P. 
Moodie House-Moving Co., 248 P. 
158, 119 Or. 55. 

Pa.—Mammarella v. Rugeriis, 156 
A. 549, 102 Pa.Super. 132. 

Tex.—Mantel v. Mitchell, Civ.App,^ 
293 S.W. 835. 

(2) Fire less.—Crymes v. Gaul, 
117 S.E. 403, 124 S.C. 361. 
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considered supra § 43, in conformity witli the plead- j 
in^ and proof,-and, in compliance with the form ^ 
and requisites of instructions relative to damages, j 
as shown supra § 179, should set forth the measure { 
of damages for breach of contract with such de- j 
gree of clarity and certainty that the jury wdll not ! 
be confused or misled.-’^' An instruction on the I 
measure of damages for breach of contract should j 
be restricted to such items as are supported by suf- | 
ficient evidence to permit of a rcasonabh" accurate 1 
estimation by the jiiry.^t 

§ 188 . - Exemplary Damages 

a. In general 

b. Form and sufficiency of instructions 

a. In General 

In the absence of instructions on the subject, there 
may be no award of exemplary or punitive damages, and 
such instructions should be given only where the evi¬ 
dence authorizes submission of the issue. 

Failure of the court in its instructions to the 
jury to submit the issue of exemplary damages 
may preclude consideration thereof.^- An in¬ 
struction requiring the jury to find the compensa¬ 
tion to which plaintiff is entitled for an injury does 
not authorize an award of exemplary damages.^^ 

A jury must not be left to determine of their own 
volition whether defendant should be punished by 


an i?ifiic!!#in exemplary damages, ivi!hr,iit litdiig 
as to what facts ;iiid cmcrmistanci^s wf^iiid 
rerelrr him Iiabb, f^r snd'j damages, or without 
any other rule^ to gr-vern them in the ajiplicatirm 

i#f the e'* idence.'^'* 

Where the allegntuifis and the evidence raise 
the issue of exemplary or punitive ilamages, the 
court may and should iiistriict the jury respecting 
such damagesc^'' On the other hand, where there 
is no evidence teiKling to shiAV circiinistarxes war¬ 
ranting the inflictirin of exemplary damages, the 
instructions should not permit award of exemplary 
damages,^^ and the court should not refuse an ap¬ 
propriate instruct if ui withdrawing such question 
from the jury’s consideration/^" except where no 
exemplary damages are claimed/^ It has been 
held improper to instruct the jury that they may 
aw’ard plaintiff such damages as they believe him 
entitled to under the evidence, where the evidence 
does not vearrant a recovery of exemplary dam¬ 
ages, since under such an instruction the jury 
might award exemplary damages.*^^^ On the other 
hand, however, an inference of an aw'ard of ex¬ 
emplary damages will not follow' where no such 
damages arc claimed or pretense made on the part 
of plaintiff that he is entitled thereto/^ or where 
plaintiff in the presence of the jury expressly dis¬ 
claims such damages nor can an aw'ard of ex¬ 


es) Option to terminate contract. 
—Orbach v. Paramount Pictures 
Corporation, 123 N.E. 669, 233 Mass. 
281. 

(4) Profits.—Stearnes Co. v. Rob¬ 
ins, 245 P. 63, 114 Okl. 156. 

(5) Suit for breach of contract by 
intestate in not devising- land.—Ha¬ 
ger V. Whitener, 169 S.E. 645, 204 1^. 
C. T47. 

(6) Failure to define so common a 
term as “net profits" not fatal to 
instruction.—Dement v. McNail, Mo. 
App., 4 S.W.2d 831. 

XxLstractions not sustained 

(1) Breach of motion picture con¬ 
tract,—Hart V. United Artists Cor¬ 
poration, 298 N.Y.S. 1, 252 App.Div. 
133, 

(2) Failure to define “good will" 
or to prescribe method for ascertain¬ 
ing its value.—Magnolia Petroleum 
Co. V. Galloway, 83 P.2d 174, 183 
Okl. 432. 

2:9. Zustructlous * held to conform 

Mo.—Dement v. McNail, App., 4 S. 
W.2d 831—Browning v. Bailey, 
261 S.W. 350, 216 Mo.App. 122. 
Wash.—^Wright v. J. F. Duthie & 
Co., 204 P. 191, 118 Wash. 564. 

Fla.—City of Leesburg v. Hall, 
117 So. 840, 96 Fla 186. 

Md.—^Hammaker v. Schleigh, 147 A, 
790, 157 Md. 652, 65 A-^R. 1285. 


Minn.—Periodical Press Co. v. Sher- 
man-EIliott Co., 174 N.W. 516, 143 
Minn. 489. 

N.C.—Berry v. Hyde County Land & 
Lumber Co., Ill S.E. 707, 708, 183 
N.C. 384. citing Corpus Juris. 

17 C.J. p 1062 note 81. 

Instructions sustained 

(1) Generally.—Mantel v. Mit¬ 
chell, Tex.Civ.App., 293 S.W. 835— 
17 C.J. p 1062 note 81 [a]. 

(2) Instructions not conflicting.— 
Jones V. Shell Oil Co., 3 P.2d 141, 
164 Wash. 543. 

31. Ky.—Bugg & Franks v. Jones, 
209 S.W, 514, 183 Ky, 600. 

32. Okl.—Myers v. Hubbard, 194 
P. 433, 80 Okl. 97—Felt v. West- 
lake, 174 P. 1041, 68 Okl. 294. 

33. Kan.—Mecartney v. Smith, 62 
P. 540. 

34. Mo.—^Pogue V. Rosegrant, 98 S- 
W.2d 528. 

17 C.J. p 1081 note 60. 

36b Ga.—Rutland v. Dean, 5 S.E.2d 
601, 60 Ga,App. 896. 

Okl.—Fife V. Adair, 47 P.2d 145„ 173 
Okl. 234. 

S.C.—^De Lorme v. Stauss, 121 S.E. 

370, 127 S.C. 459. 

17 C.J. p 1081 note 59. 

Circumstances warranting assess¬ 
ment of exemplary or punitive 
damages see supra §| 117-123. 
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3a Ky.—Cadle v. McHargue, 60 S. 

W.2d 973, 249 Ky. 385. 

Va-—Yeary i’. Holbrook, 198 S.EL 
441, 171 Va. 266. 

17 CJ. p 1081 note 63. 

Instamctions not open to objection 
Ga.—Southern Ry. Co. v. Bullock, 
156 S.E. 456, 42 Ga.App. 495. 
Iowa.—State Exch. Bank of Park¬ 
ersburg V. Iblings, 181 N.W. 423, 
190 low’a lfi45, 

S.C.—Porter-Constructors v. Dixon 
Motor Service Co., 172 S.E. 419, 
171 S.C. 396. 

37. Ala.—Bradley v. Walker, 93 So. 
S34. 207 Ala. 701. 

Wyo.—Marcante v. Hein, 67 P,2d 
196, 203, 51 Wyo. 3S9, citing Cor¬ 
pus Juris;. 

17 C.J. p 1081 note 61. 

^ Iowa.—^Walkup v. Beebe, 116 N. 

W. 321, 139 Iowa 395. 

17 CJ. p 1081 note 62. 

33. Va.—Newport News Pub. Co. v. 
Beaumeister, 52 S.E. 627, 104 Va, 
744. 

17 C.J. p 1081 note 64. 

40. Colo.—Denver City Tramway 
Co. V. Gawley, 129 P. 258, 23 Colo. 
App. 332. 

17 CJ. p 1081 note 65. 

41. Mo,—^Taylor v, Scherpe, , etc., 
Architectural Iron Co„ S4 S.W 
581, 133 Mo. 349. 
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cmplary damag'es be inferred from an instruction 
authorizing siicli damages as plaintiff has ‘*sus- 

taiiied;’42 

b. Form and Sufficiency of Instructions 

Instructions relative to exemplary or punitive dam¬ 
ages should clearly state the conditions under which their 
assessment is authorized, and correctly advise the jury 
relative to the necessary intent, malice, or reckless mis¬ 
conduct of defendant essential to, render him liable for 
such damages. It Is ordinarily discretionary with the 
court whether or not to combine charges as to com¬ 
pensatory and exemplary damages in a single instruction; 
the charge should not authorize double damages for the 
same wrong; and the court may properly leave the 
amount of exemplary damages to the jury's sound dis¬ 
cretion. 

Instructions concerning a recovery of exemplary 
damages need be couched in no particular phrase¬ 
ology, although they should clearly state the condi¬ 


tions under which such damages are authorized,45 
and furnish the jury with a statement of the princi¬ 
ples which should guide them to a correct and prop¬ 
er determination of the question of exemplary or 
punitive damages.44 It has been held that the 
court may properly advise the jury that exemplary 
damages are awarded by way of punishment and to 
prevent similar wrongs by others.45 Care should 
be taken to instruct the jury as to the necessary 
intent or motive of defendant,46 to charge it cor¬ 
rectly in respect of malice,47 and as to the degree 
of wantonness, negligence, or misconduct neces¬ 
sary to render defendant liable to such damages,-48 
and, where the grounds on which such damages 
may be awarded are determined by statute, an in¬ 
struction must clearly conform thereto,49 and it 
would seem that the better practice would be to 
use the statutory phraseology.50 The instruction 


42 . Ky.—Kentucky Cent. R- Co. v. 
Ackley, 8 S.W. 691, 87 Ky. 278, 12 
Am.S.R. 480, 10 Ky.L. 170. 

43. Ky.—Neely v. Strong, 217 S.W. 
898, 186 Ky. 540. 

17 C.J. p 1081 note 69. 

Cliaracter of wrong 
It is the duty of the judge in sub¬ 
mitting the question of punitive 
damages to the jury to instruct 
them that in fixing the amount of 
such damages if awarded, they 
should consider the character of 
the wrong and necessity of prevent¬ 
ing similar wrongs: and that such 
an amount should be imposed as the 
exigencies of the case require, not 
to exceed the amount claimed.— 
Alabama Power Co. v. Goodwin, 99 
So. 158, 210 Ala. 657. 

BesignatloiL of elements 
An instruction permitting puni¬ 
tive dlamages should designate the 
elements which the jury must be¬ 
lieve to exist before imposition of 
such damages, and direct the jury, 
if they believe such elements exist, 
that they may in the exercise of a 
sound discretion impose such dam¬ 
ages not to exceed the sum in all of 
the damages claimed.—Neely v. 
Strong, 217 S.W. 898, 186 Ky, 640. 

Znstmctions sustained 
Colo.—Starkey v. Dameron, 45 P.2d 
172, 96 Colo. 459. 

Ga.—Battle v. Kilcrease, 189 S.E. 

BU, 54 Ga.App. 808. 

Ho.—^Woolston V. Blythe, 251 S.W. 

145, 214 Mo.App. 5. 

Okl.—Federal Nat. Bank v. McDon¬ 
ald, 268 P. 105. 129 Okl. 75. 

Or—Weis V. Allen, S5 P.2d 478, 147 
Or. 670. 

S.C.—Mack 1 '. South Bound R. Co., 
29 S.E. 905. 52 S.C. 328. 68 Am.S. 
R. 900, 40 L.R.A. 679. I 

17 C.J. p 1081 note 69 [a]. j 


Instructions held erroneous 

(1) Generally. 

Ga.—Chattanooga, etc., R. Co. v. 
Liddell, 11 S.E. 853, 85 Ga. 482, 21 
Am.S.R. 169—Ratteree v. Chap¬ 
man, 4 S.E. 684, 79 Ga. 574. 

Mo.—Dickensheet v. Chouteau Min¬ 
ing Co., 202 S.W. 624, 200 Mo.App. 
150. 

Tex.—Montgomery v. Gallas, Civ. 

App., 225 S.W. 557. 

17 C.J. p 1081 note 69 [b]. 

(2) To authorize instruction on 
punitive damages, there must be 
evidence showing that defendant 
acted willfully, wantonly, and ma¬ 
liciously, and failure of the instruc¬ 
tion to specify which of several acts 
of defendant must have been will¬ 
ful, wanton, and malicious in order 
to warrant punitive damages ren¬ 
dered it defective.—Zemlick v. A. B. 
C. Auto Sales & Investment Co., Mo. 
App., 60 S,W.2d 649. 

44. N.C.—Ham v. Norfolk & W. Ry. 

Co., 114 S.E. 393, 184 N.C. 322. 

45j Iowa.—Gregory v. Sorenson, 
242 N.W. 91, 214 Iowa 374. 

46. Mich.—^Baumier v. Antiau, 31 
N.W. 888, 65 Mich. 31. 

Minn. 1 —Seeman v. Feeney, 19 Minn. 
79. 

Mo.-^Dickensheet v. Chouteau Min. 

Co.,, 202 S.W. 624. 

17 C.J. p 1082 note 70. 

47. Cal.—Syfert v. Solomon, 272 P. 
810, 95 CaLApp. 228. 

Necessity of act 

Instruction, given in connection 
With charge as to punitive damages, 
that malice is state of mind was 
held improper, since legal malice re¬ 
quires wrongful act.—Syfert v. Solo¬ 
mon, supra. 

Sufficient definition of “maUcious” 
An instruction on punitive dam¬ 
ages defining “malicious” as a 
wrongful act intentionally done 
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Without just cause or excuse, and 
stating that jury “may” award puni¬ 
tive damages, sufficiently defined 
“malicious” and sufficiently informed 
jury that punitive damages were 
allowable in their discretion.—Pat¬ 
rick V. Employers Mut. Liability 
Ins. Co., 118 S.W.2d 116, 233 Mo. 
App. 261. 

Befinition of “maliciously” held suf¬ 
ficient 

Mo.—Gray v. Phillips * Bldg. Co., 
App., 51 S.W.2d 181. 

48. Ky.—^W. T. Sistrunk & Co. v. 
Meisenheimer, 265 S.W. 467, 205 
Ky. 254. 

17 C.J. p 1082 note 71. 

“Willful” 

Instruction, permitting punitive 
damages if the act was “willful, 
that is, without lawful excuse,” was 
held erroneous, as improperly de¬ 
fining “willful,” and including a ba¬ 
sis for actual damages only.—Dick¬ 
ensheet V. Chouteau Mining Co., 202 
S.W. 624, 200 Mo.App. 150. 

49. Cal.—Yerian v. Linkletter, 22 P. 
70, 80 Cal. 135. 

50. Ga.—Mitchell v. Andrews, 20 S. 
E, 130, 94 Ga. 611—Chattanooga, 
etc., R. Co. V. Liddell, ll S.E. 853, 
85 Ga. 482, 21 Am.S.R. 169' 

lustructions held to conform to stat¬ 
utory provisions 

Ga.—Southeastern Greyhound Lines 
V. Suits, 190 S.E. 4l7, 55 Ga.App. 
371. ' ' ■ ' ' , 

Instructions held . erroneous under 
statute and facts 

In action for personal injury, it 
is reversible error to charge the 
provision of Civ.Code 1910 § 4504 
that worldly circumstances of par¬ 
ties, the amount of bad faith, anfl 
all the attendant facts should be 
weighed, where-entire injury alleged 
is not to plaintiff’s peace, happihe^i^Sr 
and feelings.—^Pynetree Paper Co. 



25 C.J.S, 




11S« 


relative to exemplary dania^t'^ >houI{l not cuVi- ^ 
fiiscci or miblcadiiig/'*^ and should laai tend to mi>” \ 
lead the jury into the belief that exemplary dami* 1 
ages may be recovered withfmt of actual ' 

damages.I 

Double damages. There is anthority to the ef¬ 
fect that instructions should nf»l be given allrming i 
the jury to add punitive damages to Cunipeiisatory > 
damages, as this would in substance be punishing i 
defendant twice for the same thing/"'-* and that it j 
is error to charge the jury that, if they hnd plain- ; 
tiff is entitled to damages they shall take into con- : 
sideration the amount necessary to compensate j 
him for his injuries, and, in event of wanton acts ; 
or reckless indifference by defendant, they may ! 
find such further damages as they may kdieve | 
plaintiff to be entitled to,54 but that the correct j 
instruction for assessing punitive damages is to ^ 
charge the jury that, if the acts complained of j 
were malicious or wanton, or in reckless disregard j 
of plaintiff's rights, they may allow punitive dam- | 
ages for such amount as, added to the actual dam- j 
ages sustained, will be sufficient to punish the de¬ 
fendant and to deter others from committing like 
offenses.55 An instruction that the jury may give, 
in addition to compensatory damages, exemplary 
damages to any amount in their discretion, not ex¬ 
ceeding the amount claimed in the declaration “in 
all,” is not open to the objection that it authorizes 
an award of exemplary damages to the amount 
claimed in the declaration in addition to compensa¬ 
tory damages,5S Instructions are not open to the 


v-i it ih^y auth4r'^ri/€ double recovery lor 
iht niuo: oT'/.g -white ihc-y mvn^ly stale more 
than rej. m/b r -Ahicli exvinplary cLwi- 

agi\s r/;a> nor is an instruction that 

naunal s;iPtTing is an ilinimt tu lie considered in 
comja iry and that in ad- 

ilitiun Mich damagib the jury may award exem¬ 
plary .lanxi/vs, opiUi to thu objt'Ctioii that it ait- 
thori/ts the jury to award exiiupiary damages 
twice in the same case.^s 

Campen^eJory and exctnplary dmnagcs. Wheth¬ 
er its instructions should separate the issues of 
compensatory and punitive damages has been said 
to be addres^^ed to the court’s discretioii.^t^ The 
question uf compensatory and exemplary damages 
may be submitted in the same instruction,and 
it has been hidd that authorizing the jury to find 
in an aggregate sum for compensatory and puni¬ 
tive damages, without separation of one from the 
other, is not necessarily erroneous.®^ Where the 
generally accepted theory of exemplary damages, 
as set forth supra g§ 117-127, is not adhered to, 
the instructions should not require the jury to con¬ 
sider compensatory and exemplary damages sepa¬ 
rately.® 2 Where the facts warrant award of botli 
exemplary and compensatory damages, the court 
should not charge the jury that the damages to be 
awarded would be purely punitive.®^ 

Anwuni, The court in its charge may and should 
leave the amount of exemplary damages to the 
jury’s sound discretion,®^ although, where the court 


V. Wood, 99 S.E. 222, 2S Ga.App. 
604. 

51. W.Va.—Blevingrs v. Bailey, 125 
S.E. 395, 102 W.Va. 415. 

52. Ill-—Martin v, Leslie, 93 III. 
App. 44. 

Wyo.—Hall Oil Co. v. Barquin, 237 
P. 255, 33 Wyo. 92. 

17 C.J. P 10S2 note 74. 

SoLStmetioxL sustained 

In action for failure to give prop¬ 
er service letter on discharge of 
railroad employee, instruction that 
matter of awarding punitive damag¬ 
es was within discretion of jury hut 
that they could not award punitive 
damages without finding and award¬ 
ing actual damages, while not a 
model instruction, contained no mis¬ 
direction of law.—State' ex rel. St. 
Joseph Belt Ry. Co. v. Shain, 103 S. 

W. 2d 351, 341 Mo. 733, qUashing Cer¬ 
tiorari Lyons v. St. Joseph Belt Ry- 
Co., 34 S.W.2d 933, 232 MC-App. $73. 

53. W.Va.—Fisher v. Fisher, 108 S. 
E. 372, 89 W.Va., 199- 

m' W.Va.—Swiger' y. Rannion, 111 
aE.'318, 90 W.Va. 322* ,,, 


55. W.Va.—Swiger v. Runnion, su¬ 
pra, 

56. Ky.—Louisville, etc., R. Co. v. 
Greer, 29 S.W. 337, 16 Ky.L. 667. 

57. Gau —L. B. Price Mercantile Co. 
V. Adama 194 S.E. 29, 56 Ga.App. 
756, 

Tex.—Knittel v- Schmidt, 40 S.W. 

507, 16 Tex,Civ-App. 7. 

Two conditions of recovery 

(1) A charge that punitive damag¬ 
es are given to deter future similar 
occurrence and also as damages for 
wrong committed under peculiar 
provoking circumstances was not er¬ 
roneous m authorizing a recovery 
for double damages for same vrrbng, 
since instruction was hut a state¬ 
ment of the two conditions under 
which punitive damages may he 
awarded.—^L. B, Price Mercantile 
Co. V. Adams, 194 S.E. 29, 56 Ga, 
App. 756. 

(2) ' But ft has also been held that 
such a statement Is erroneous un¬ 
less the two conditions are stated 
in the alternative.—Moore v. I>ow- 

Jfng, 159 S.1L 780, 43 Ga.App. 558. 
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58. Miss.—Bonell! v. Bowen, 11 So. 
791. 70 Miss. 142, 

56- N.C.—Cottle V. Johnson, 102 S. 
E. 769, 179 X.C. 42$. 

Md—C^roh v. South, 89 X 321. 
121 Md. 639. 

€1- Or.—^Lamb v. Woodry, 58 F.2d 
1257, 154 Or. 30, 165 A.UR. 914. 

62- Mich.—Bowden v. Voorhete, 9S 
N-.W. 406. 135 Mich. 648. 

17 C.J. p 1082 note 77. 

€3. Ala.—Graham v. Werfel, 157 
So. 2il, 229 Ala. 385. 

Under count 

In action against owner of taxi¬ 
cab running over hoy crossing 
street, wherein both negligence and 
wanton and willful conduct were 
alleged, charge that damages under 
wanton count were solely by way of 
punishment was held properly re¬ 
fused.—Graham v. Werfel, supra. 

64. Minn.—Sweeney v. Meyers, 27# 
N.W. 906, 199 Minn. 21. 

Miss.—Bounds v. Watts, 131 So. 8#C 
159 Misa 107. , ' 

Statement of measure as im^rop^ 
‘*In all other MimIs of 
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in a single instruction deals with compensatory as 
well as with exemplary damages, it is erroneous 
to charge the jury that they may award damages 
ill such amount as they “see It has been 

held better practice to abstain from an instruction 
that punitive damages may be recovered in any 
amount up to the sum claimed in the pleadings.®^ 

§, 189. Verdict and Findings 

a. In general 

b. Ambiguity, inconsistency, or uncer¬ 

tainty 

c. Verdicts as to joint plaintiffs or de¬ 

fendants, and parties liable only in 
part 

a. In G-eneral 

A verdict for damages must conform to the pleadings, 
evidence, instructions, and findings and should show the 
basis on which damages are assessed. 

Proof of damage is essential to support a verdict 
awarding the verdict should be supported by 
the findings, and the verdict must conform to the 
evidence, instructions, and pleadings,but it need 


not conform to counts defectively pleaded,'^0 ^nd 
an objection that it does not conform will not be 
sustained on unnecessary inference.'^^ A finding 
which follows the language of a good complaint 
is sufficient xhe jury should assess the damages 
or make sufficient finding of data from which the 
assessment may be made by the court, and a mere 
finding for plaintiff is insufficient,'^^ and this is 
true, although the verdict is specialA^ Where dam¬ 
ages are assessed generally under a declaration 
containing two counts, one of which is bad, judg¬ 
ment must be for defendant at common law, *^5 ex¬ 
cept perhaps in a case where the separate counts 
are but different modes of stating the same cause 
of action, in which case the general verdict may 
he supported by a good count as against a motion 
in arrest of judgmentJ^ Where there is an issue 
of law and an issue of fact in the same cause, and 
the issue of fact is brought to trial before the de¬ 
termination of the issue of law, damages need not 
be assessed contingently where the issue of fact 
goes to the entire declaration.'^'^ The trial court 
should state the basis on which damages are as- 
sessedA^ If a finding indicates that it is based 


the court gives instructions as to 
their measure, but as to punitive 
damages he is not allowed to even 
hint a measure. The jury are mere¬ 
ly told under what circumstances 
they may allow them if they see 
fit, and the amount thereof is left 
to their honest, unbiased and im¬ 
partial judgment.”—Smith v. Atchi¬ 
son, T. & S. F. R. Co., 194 S.W. 71, 
196 Mo.App. 349, 356. 

65. Miss.—Bounds v. Watts, 131 So. 
804, 159 Miss. 307. 

66. Wyo.—Hall Oil Co. v. Barguin, 
237 P. 255, 33 Wyo. 92. 

67. Pa.—Krasowski v. White Star 
Lines, 162 A. 200, 307 Pa. 470. 

Correction of errors as to amount 
of recovery by the court is con¬ 
sidered in the C.J.S. title Trial § 
517, also 64 C.J. p 1098 note 22-p 
1101 note 59, and 17 C.J. p 1085 
notes 23-26. 

68. Miss,—Neal v. Newburger Co., 
123 So. 861, 154 Miss. 691. 
“Conclusioii of law” that plaintiff 

was entitled to receive stated sum 
from defendants was held fact find¬ 
ing, co-nstituting, with finding that 
plaintiff was damaged, complete re¬ 
sponse to issue of damages.—Roloff 
V. Hundeby, 288 P. 702, 105 Cal.App. 
645. 

Cbims^ fees 

Master's finding of damages on 
account of counsel fees was held 
controlling, notwithstanding absence 
of finding as to what was actually 
paid or agreed to be paid to coun¬ 
sel, since proof that fees were ac¬ 


tually paid is unnecessary to recov¬ 
ery of counsel fees, it being suffi¬ 
cient that amount is reasonable and 
plaintiff was required to pay it, 
and since only pertinent objection to 
master’s report was to allowance of 
any counsel fees, and evidence was 
not reported.—Malloy v. .Carroll, 191 
N.B. 661, 287 Mass. 376. 

69. Cal.—^Aspe v. Pirrelli, 266 P. 

1 276, 204 Cal. 9. 

Ga.—Holston Box & Lumber Co. v. 
Vonberg & Bates, 129 S.E. 562, 34 
Ga.App. 298, conforming to an¬ 
swer to certified questions 129 S. 
R 92, 160 Ga. 813. 

Pa.—Preeth v. Castialone, 27 Del, 
Co. 419. 

17 C.J. p 1082 note 80. 

Conformity to pleading's sufficiently 
shown 

Defendant could not complain that 
amount allowed for doctors’ and hos¬ 
pital bills exceeded amount alleged 
by plaintiff, where plaintiff reserved 
right to demand such additional ex¬ 
penses as might be incurred after 
he filed suit.—^Attrep v. Horecky, 
La-App., 177 So. 379. 

Unliquidated damages 

Verdict for unliquidated damages 
must be based on evidence, but need 
not agree exactly therewith.—^Wil¬ 
liams V. Southern Mut. Ins. Co. of 
Lancaster County, 164 A, 128, 108 
Pa.Super. 148, affirmed 166 A. 582, 
312 Pa. 114. 

70. Ind.—^Whitehall v. State, 19 
Ind. 27. 

71. XJ.S.—McDonald v. Whitney, C. 
C.Mass., 39 F. 466. 


Minn.—Bishop v. St. Paul City R. 

Co., 50 N.W. 927, 48 Minn. 26. 

72- Cal.—McLaughlin v. McLaugh¬ 
lin, 121 P. 704, 17 Cal.App. 699. 

17 C.J. p 1082 note 83. 

73. Ga.—Sellers v. Mann, 39 S.E. 
11, 113 Ga. 643. 

Neb.—Bowers v. Rice, 27 N.W. 646, 
19 Neb. 576. 

17 C.J. p 1082 note 84. 

Finding held sufficient by inference 
to support verdict 
Where the jury awarded a larger 
sum as damages to property from 
subway construction than the 
amount admitted to be necessary 
for repairs, there was an implied 
finding that there was depreciation 
in market value.-—Hamilton Bldg. 
Co. V. Rapid Transit Subway Const. 
Co., 170 N.Y.S. 4, 102 Misc. 433, af¬ 
firmed 174 N.Y.S. 905, 187 App.Div. 
887. 

74. Ind.—Wainwright v. Burroughs, 
27 N.E. 591, 1 Ind.App. 393. 

75. N.H.—Johnson v. Greenough, 33 
N.H. 396. 

76. R.I.—^Aldrich v. Lyman, 6 RL 
98. 

77. N.Y.—Bates v. Green, 19 Wend* 
630. 

7a Conn.—Commonwealth Fuel Co^ 
V. McNeil, 130 A. 794, 103 Conn. 
390. 

Ill.—See Johnson v. Ready, 208 III 
App. 125. 

Basis sufficiently shown 

(1) Trial court having found dam¬ 
age to “six acres of orchard and 
trees thereon,” it was held that 


orvL 
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on an erroneous measure of dama$^es, it is I 

tiveJ^ The fact that an item was allowfd iin-hr ' 
the name of interest is imimterial \^here it was a i 
proper item of damage/**^ ; 

A oniinal diiniagcs. A verdict for **no damage*'*” s 
cannot be construed as one for nominal damagesA^ 
Where, under the pleadings and the evidence, plain¬ 
tiff is entitled to substantial damages, a verdict 
nominal damages cannot be regarded as a finding 
in defendant’s favorA- 

Itemization of damages, special findings, and in¬ 
terrogatories are considered in the CJ.S. title 
Trial § 534, also 64 CJ. p 1137 note 32-p 1138 note 
46 and 17 CJ. p 1083 note 92--p 1084 note 8. 

K Ambiguity, Inconsistency, or Uncertainty 

The verdict and findings should not be ambiguous, 
inconsistent, or uncertain. 

A verdict or finding in an action for damages 
is objectionable on the ground of uncertainty, when ! 
the exact sum of damages is not eo nomine stated, 
or sufficient data is not given from which the 
amount may be computed with certainty,but it 
is sufficient w^hen such computation can be made, 
or the language employed is such that the meaning 
or intent of the jury to award a specific amount 
cannot well be misunderstood and, in determin¬ 
ing the sufficiency of a verdict as to certainty, the 
instructions of the court and the proof given in evi¬ 
dence will be considered in connection therewith.^5 
Where the verdict in an action for damages is so 


imcerT-un ambigunua* that it is iinpossitde to tell 
'ah'!! Mim the jiir^ to allow, thr verdict 

CaiiiT/t as where findings art* cnnfficting 

and ^he gmenil vefflict rendered 

at the sarnt timr/" alth-rngh, if a verdict in 

11*-!If i.*^ incon>mtt'nt with the general 

vtrJict, the Intier will bt d>rcgarcit‘d and the clam- 
agess assessed according to the fornitrA'^ How¬ 
ever, a finding of a specified sum a particular 
element ot diie> no: render a geniTal verdict 
! for a larger sum inconsistent, when the iaTt< r could 
1 properly include in its estimation (»ther proper and 
I legitimate elements of damage in the case A*’ and 
I a general verdict for damages should not be disre- 
j garded on the ground of inconsistency with spe- 
:■ cial findings where the latter omitted an item of 
damages concerning which evidence was pro- 
duced.^^^ Where a recovery is sought for two dis¬ 
tinct torts, one only of which is established by the 
evidence, a general verdict cannot be sustained 
where under the charge of the court the Jury might 
have based their verdict on either or both of the 
torts,^^ 

c. Verdicts as to Joint Plaintiffs or Befendants, 
and Parties liable Only in Part 

A verdict for joint plaintiffs may or may not assess 
damages separately, under applicable circumstances; in 
the absence of contrary statute a verdict against joint 
defendants for tort should be in a lump sum without 
apportionment; and, where a single defendant is liable 
for only part of several causes of damage, the jury may 
not, without evidence supporting such course of action, 


damages awarded covered damage 
to land, and not to separate trees. 
—Kolberg v. Sherwin-Williams Co., 
269 P. 975, 93 Cal.App. 609. 

(2> Finding that injured plaintiff, 
by six months* confinement in sani¬ 
tarium would substantially recover 
was held finding- that such confine¬ 
ment was reasonably necessary, jus¬ 
tifying recovery.—Knight v, Ehig- 
gan, 299 F. 98$, 163 Wash. 107. 

TJltlmate facts 

The finding of amount of expens¬ 
es incurred by injured plaintiff up 
to time of trial was not defective 
because it failed to state that 
amount was reasonable value of 
services for which such item was 
allowed, since court was not re¬ 
quired to do other than find ultimate 
facts, it being unnecessary to state 
evidentiary facts in the finding.— 
Taylor v. Lubetich, 97 P,2d 142, 2 
Wash.2d 6. 

Ba^s for auditor’s findiiig 

The finding by an auditor, as to 
amount of money that would com¬ 
pensate a person for injuries, can¬ 
not be made according to arithmeti¬ 
cal calculation, buC depends on 


sound judgment based largely on 
common knowledge.—Sarhanis v. 
Young, Mass., 17 N.B.2d S7S- 

79. Mich.—Burk v. Webb, 32 Mich. 
173. 

Utah.—Duggins v. Colby, 145 P. 1042, 
45 Utah 335. 

17 CJ. p 10S2 note 89. 

80. Mich.—McCreery v. Creen, 38 
Mich. 172- 

17 C.J. p 1083 note 90. 

81. Iowa.—Mendenhall v. Struck, 
224 N.W. 95, 207 Iowa 1094. 

82. Mo.—Chouquette v. Southern 
Electric R. Co., 53 S.W. 897, 152 
Mo. 257. 

83. Wash.—Sproul v. Huston, 84 F. 
631. 42 Wash. 106—^Meeker v. Gar- 
della, 23 P. 837, 1 Wash. 139. 

17 CJ. P 1084 note 9. 

84U Mich,—^Wilson V. McCrilles, 15 
K.W. 504, 50 Mich. 347. 

Tex.—Missouri Pac. R. Co. v. White, 
IS S.W. 65, 76 Tex. 102, IS Am.S. 
R. S3, 

17 CJ. p 1084 note 10. 

ITexdiGt h^d soffici^tly definite 
where awarding fixed sum and also 
a fixed percentage thereof.—-Kational 
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Life & Accident Ins. Co. v. Lynn, 11 
Tenn.App. 64. 

85. Kan.—Atchison, etc., R. Co. v. 
Lee, 54 P. 4, S Kan.App, 24. 

Tex.—Veck v. Holt, 9 S.W. 743, 71 
Tex. 715. 

17 C.J. p 1084 note 11. 

86. Ind.—Carthage Turnp. Co. v. 
Overman, 48 N.E. 874, 19 Ind.App. 
309. 

Mo.—Stepham v. Chicago, etc., R. 
Co., App., 199 S.W. 273. 

87. Tex.—Boultinghouse v. Thomp¬ 
son, Civ.App., 291 S.W. 573, 

17 C.J. p 1084 note 13. 

88. Ind.—Hall v. Harlow, 66 Ind. 
448^—Taylor v. Lehman, 46 K.E. 

84. 47 N.E. 230, 17 Ind.App. 585. 

8^ Ind.—Indiana Iron Co. v, Cray, 
48 K.E. 803, 19 Ind.App. 566. 

OkL—Guthrie v. Thistle, 49 F. 1003, 
6 OkL 517. 

17 C.J. p 1084 note 15. 

90.* Ohio.—Ohio Fuel Gas Co, v. 
Ringler, 1S5 JST.B. 553, 126 Ohio St 
409. 

9L Ga.—Southern R. Co. v. 

; din, 33 S.B. 436, 107 Ga.' 379, ' ,, 
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apportion and award damages for the cause for which 
only they find defendant responsible. 

The jury need not assess separate damages to 
each of several joint plaintiffs,^- but an instruction 
that the jury so state the separate amounts found 
for each plaintiff is not fatal error.^^ 

Where the rule is not modified by statute,an 
assessment of damages in an action against joint 
tort-feasors must be for a lump sum against those 
found guilty and cannot be severally apportioned 
between them.^^ When compensatory damages 
only are recoverable, the verdict should be for 
the amount for which the most culpable is liable.^^ 
In case a several verdict is rendered, however, the 
irregularity may be cured by taking judgment 
against one defendant only and entering a nolle 
prosequi against the others.®'^ An assessment 
against a part only of defendants is equivalent to 
a finding in favor of the others.^s 

Where damages are due in part to causes for 
which a single defendant is responsible and in part 
to causes for which he is not responsible, the jury 
may not arbitrarily separate causes and damages 
without sufficient evidence so as to apportion and 
award damages for the cause for which defendant 
is responsible.®^ 

§ 190, Operation and Effect of Inquest or 
Assessment 

Judgments rendered on Inquisition of damages may 
cure whatever defects are cured by judgments rendered 
on verdicts. ] 


f Under statutes placing judgments rendered on 
! an inquisition of damages on the same footing as 
j those rendered on the verdict of a jury, whatever 
defects are cured by the one are also cured by the 
other.^ 

§ 191. Objections and Exceptions to Inquest 
or Assessment 

Objections to inquest or assessment of damages are 
open to waiver where resting on formal grounds, and ob¬ 
jections and exceptions should be timely. 

Exceptions to assessments of damages should be 
seasonably taken,^ and objections of a formal char¬ 
acter are subject to waiver.^ 

§ 192. Setting Aside Inquest or Assessment 

The court may in its discretion open defaults and 
set aside inquests or assessments of damages for good 
cause but will not do so for insufficient cause. A motion 
to set aside an inquest or assessment is governed by its 
own procedure rather than by that obtaining on motions 
for new trial or to set aside verdicts, and one dissatisfied 
with an assessment should move the court for correction 
and if he desires appellate review should bring it up 
by bill of exceptions. 

A motion made before judgment to remove a de^, 
fault and set aside an assessment of damages is in 
no proper sense a motion for new trial,and pro¬ 
ceedings governing motions for ^^new triar’ and 
‘^setting aside of a verdict,as the latter terms 
are used in statutes and rules of court, have no 
relation to such a motion to set aside an assessment 
of damages.5 If a party is dissatisfied with the 


92 . Wis.—Matson v. Dane County, 
189 N.W. 154, 177 Wis. 649. 

93. Tex.—^Lancaster v. Cox, Civ. 
App., 274 S.W. 200, error dismissed. 

94. Ky.—Central Pass. R. Co, v. 
Kuhn. 6 S.W. 441, 86 Ky. 578, 9 Ky. 
D. 725, 9 Am.S.R. 309. 

17 C.J. p 10S4 note 17. 

95. Ga.—Gaza way v. Nicholson, 9 
S.E.2d 154, 156, 190 Ga. S45, citing 
•Corpus Juris. 

Ind.—^Louisville & Southern Indiana 
Traction Co. v. Jennings, 123 N.E. 
835, 73 Ind.App. 69. 

MCd—Hincks Coal Co. v. Milan, 193 
A. 243, 244, 135 Me. 203, citing 
CorpTis Juris. 

Mo.—^Electrolytic Chlorine Co, v. 
Wallace & Tiernan Co., 41 S.W. 2d 
1049, X052, 328 Ho. 782, citing Cor¬ 
pus Juris—^Neal v. Curtis & Co. 
Mfg. Co., 41 S.W.2d 543, 557, 328 
, Mo- 889, citing Corpus Jtiria • 

17 aJ. p 1084 note 18. 

ae, Jirk,—Clark r, jBales, 15 Ark. 

- ' 452 . ' ^ ^ ^ ' - ,, ^ . 

Misa-^Bell v.,'Morrisdni' '27 Miss.' '68. 


Pa,—^Huddeston v. West Bellevue, 2 
A. 200, 111 Pa. 110. 

97. N.Y.—Holley v. Mix, 3 Wend. 
350, 20 Am.D. 702. 

98. Ind.—^Westfield Gas, etc., Co. v. 
Abernathy, 35 N.E. 399, 8 Ind.App. 
73. 

Ky.—Singleton v. Sodusky, 7 J.J. 
Marsh. 341. 

99. Minn.—^Knowlton v. Chicago & 
N. W. Ry. Co., 131 N.W. 858, 115 
Minn. 71. 

Automobile collision 
Where evidence in action by au¬ 
tomobile guest for injuries sustained 
in intersectionai collision established 
that host was guilty of equal if not 
greatfer negligence than driver of 
other automobile but -where case as 
to host was never put at issqe, the 
host could not be cast in damages 
as a joint tort-feasor.—Chaney v. 
Hutches, La.App., 192 So. 556. 

1. Ind,—Peltier w, Britton, 4 

Blackf, 502. i 

2. N.H.—barker v. Publishers’ 

Paper CoJ; 103 A. 767, 78 N.H. 571, 
L.R.A.,1918E-'7D9. ‘ ; 
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Exception tardy after submission and 
findings 

In trespass, an exception to an 
assessment of damages on ground 
that there was no evidence to war^ 
rant a finding of more than nominal 
damages, was too late, where no ob¬ 
jection was made until after the 
case was submitted and the findings 
made.—Barker v. Publishers’ Paper 
Co., supra, 

3. N.H.—Roberts v. Claremont pow¬ 
er Co., 102 A. 537, 78 N.H. 491. 

Failure to swear assessing commis- 
sionet-s 

In case for damages, which by 
agreement were to be assessed by 
commissioners, defendant’s objection 
on ground that commissioners had 
not been sworn, first made on a mo^ 
tion to set aside their, report, was 
waived.—Roberts v. Claremont Pow¬ 
er Co., supra. , 

4. Mass.—^Hurnanen v. Gardner 4 -Ut 
tomobile Co., 114 N.E. 198,. 225 
Hass. 189. 

17 Q.J. p 1051 note 97 tbj. 

5. Mass.—^Hurnanen y. Gardner Au¬ 
tomobile Co., supra. 
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assessmriit, he slioiikl moYe the for its cor- i 

rection,^ and, if he desires a review h\ the apfvel- 
late court, his objections should he br. 4 i,L;ht :ip by a 
bill of exceptioiisJ It is within the discretion of 
the court to set aside inquests and open di'biubo 
to attain fair trial, where it appears that the de¬ 
faulting party has a good defense on the merits to 
all or part of the action,^ or where the finding of 
damages was purely advisory in character,^ and 
an inquest or order for the assessment of damages 
like any other judicial proceeding will be set aside 
where injustice is or would be done to a litigant by 
allowung it to stand -p in which case an affidavit of 
merits should ordinarily be made by the movantd^ 
and in some instances terms may be exactedd^ 
However, an inquest wdll not be set aside where the 
grounds urged are insufficient,nor ordinarily for 
an irregularity which affects only the judgmentd^ 
or because of the mere admission of improper evi- | 
dence,^^ or because the damages awarded are larg- ! 
er than might have been assessed by the review'ing | 
court,or for insufficiency of the evidence wffiere 
there is any evidence to support the findings,^^ or 
because of irregularities which should have been 
taken advantage of before the assessment^® 

Proceedings after assessment Jms been set aside. 


AfuT thf. fitting aside of an as.'^rssfnent of dam- 
v.O'f, - In,' a -hvTiffs jury for irregularity, it is ini- 
proper rtfrr iht case again the same Jurors 
tried i: thi t;r^t tm:vj ’ ahh-iuirh it is cliscre- 
'inrary with the court whether or liot to order an 
entire ntw pjneL-''^ 

-1 :enl >>f inquiry in the of plaintiff, 

nrC returnami on which no 2 iK|ui^itioji has been 
taken, v.i!l not be set aside, as plaintiff may sue 

out a new oneA^ 

§ 193. Time to Which Damages May Be Re¬ 
covered 

Generally speaking damages shoold be assessed a* 
of the date when suit began, or as of the date of trial, 
although In equity and In some Instances at taw or under 
statute plaintiff may recover for damages manifesting 
themselves thereafter and up to the time of verdict or 
final judgment, provided such damages result from 
wrongs specified in the original or amended pleading*. 

Excepting trespass and actions founded on an¬ 
ticipatory breach of contract,^3 it is the general 
rule that in actions at law damages are to be as¬ 
sessed as of the date at which action is brought,^® 
or as of the date of trial,and only such damages 


6. Mo.—Crossla^d v. Admire, 24 S.: 

W. 154, 118 Mo. 87. | 

jr.Y.—Bossout V. Rome, etc., R. Co., 
20 N.E. 753, 131 X.Y. 37. 

17 ax p 1051 note 95. 

7 . Ill,—Riely V. Barton, 32 IlLApp. 
524. 

Mass.—Storer v. White, 7 Mass. 448. 
—Yaw V. Whitmo^^e, 72 N.Y.S. 
765. 66 App.Div. SIX 
17 ax p 1051 note 96, 

8. N.Y.—Xelgrhton v. Wood, 17 Abb. 
Pr. 177. 

9 . Ky,—^Dickens v. Smith. 11 Ky. 
209, 1 Litt. 209. 

10. Mass.—Hnrnanen v. Gardner, 
Automobile Co., 114 N.E, 198, 225 
Mass. 189. 

N.Y.^—Lewin v, Lebigh. etc., R. Co., 
62 N.E. 385, 169 N.Y. 336, affirm¬ 
ing 72 N.Y.S. 881, 66 App.Div. 
411 —Briggs V. Briggs, 3 Johns. 
449. 

17 aJ. P 1051 note 97. 

lE&nle nndear facHfes without 

setting precedent dn ground attor¬ 
ney mistakenly thought case wouW 
not be heard.—Sayer v. Finck, 2 Cav 
N.Y., 336, Col. & aChs. 413. 

11. N.Y.—^Randall v. tJnited'lX, etc., 
rns. Assoc.,, 14 N.Y.S. 631, 59 N.Y, 
Soper. 587—Fowler V. Hay, 1 How. 

, Fr. 40.- 

Defeot in affidavit^ of 'merits maY 
occasion denial of, the 
rant V. Cook, 1 How,Fh;', N. Y., 41-' 


12. U.S.—.Reiling v. Bolier. D.C., 20 

P.Cas.No.11,671, 3 Cranch C.C. 

212 , 

17 ax p 1052 note 99. 

13. N.Y.—Sheridan v. Kelly, 2 How. 
Fr. 28. 

14. N.Y.—Burger v. Baker, 4 Abb. 

Fr. 11. ^ 

I 

15. N.Y.—Bossout V. Rome, etc., K. I 
Co., 29 N.E. 753. 131 N.Y. 37. j 

17 ax p 1053 note 2. I 

16. N.Y.—Cable v. Dakin, 20 Wend, i 

172. j 

Fa,—Miller v, Jackson, 38 Fa.Super. I 
477. 

17- N.Y-—Greenleaf v. Brooklyn,: 
etc., R, Co., S N.E. 786, 102 N.Y. 96, 
affirming 37 Hun 435. 

18- N.H.—Barker v. Publishers* Pa¬ 
per Co.. 103 A. 757, 78 N.H. 571. 

Nichols V. Nichols, 10 WenX 

560. 

17 CJf, P 1052 note 5. 

Timeliness of objections and excep¬ 
tions see supra | 191. 

18. N.Y,—Samuels v. Bryant, 14 
Abb.Fr.,N-S.. 442. 

m N.Y.^—Samuels v. Bryant, su¬ 
pra. 

2lf'' N.Y.—Abeel V. Wolcott, 1 Cal. 

250v C«>h ^ C.Cas, 229. 

22. Fa.—r^o-lder v. Rabinowlts, 190 
A. 407^, 125 Fa.Super. 673. 
m Mass.—Ryder v. -tawn of liex- 
' Xnrlon, 21 N.HM 382- ^ 

N.Y^—Fad'dock v. Hohneke? i:^ry, 


284 N.Y.S. 793, 246 App.Div. 862, 
affirmed 3 N.E.2d 849, 272 X,Y. 
419—Ewan.«?ki v. Solvay Process 
Co., 238 N.Y.S. 508, 227 App.Div. 
597. 

Pa,—GoMer v. Rabfnowits, 190 A- 
407, 125 Fa.Super. 57S. 

17 C.X p 1085 note 30. 

2^ Mo.—Hill V. Meyer, App., 221 
S.W. 171. 

N.Y.—-Strough v. Conley, 298 N.T,S- 
516, 164 MIse. 248, affirmed 297 N. 
Y.S. 785, 251 Anp.Div. 4S7, appeal 
dismissed 28 N.B.2d 34. 

Fa,-—Conover v. Blooro^ 112 A. 752* 
260 Fa. 548. 

Fain, and suffering 

In action for personal Injuries 
and damages to automobile sus¬ 
tained in collision, wherein declara¬ 
tion did not ailege future pain and 
suffering, court properly considered 
pain and sulteriBg up to conclusion 
of trial, without considering future 
pain and suffering, as against con¬ 
tention that damages should be limit¬ 
ed to date of plaintiff's writ.—Ur^u- 
hart v. Marty, R.I., 200 A- 456. 

^Adtthi^bllity of evidenos 

Testimony relative to loss of wag¬ 
es between date of bill of particu¬ 
lars and day of trial was held adr 
missible In action for per^pal in¬ 
juries under court rule, allowing 
damages to date of,trial-—Mawti/W; 
Nu<»r Forwarding Corpowtibn, 

A. 180, 105 N.Xl#.w' 313,, 
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as have llitti accrued may he awarded either in 
actiiiHS rjf cfintract,-* or of Plaintiff can 

reCMvrr only for such damages as are the conse¬ 
quences of what defendant did before action is 
bnnightw'" Damages which have accrued after 
the action is begun may be allowed, as under stat¬ 
ute, where they are. the consequence of acts done 
lie fore the beginning of the action and constituting 
a part of the cause of action declared on;-^ and, 
in liquidating an anticipatory breach of contract, 
occurrences up to the time of trial may be proved 
and considered that throw light on the damage 
really suffered,29 although to justify recovery of 
damages sustained after institution of suit the in¬ 
jury should be of a permanent character continu¬ 
ing to produce loss.^^ Plaintiff may recover for 
any damage which manifests itself up to the time 
of the verdict, w'here the thing complained of is 


a particular act occasioning a tortious injury to the 
j person,^^ or property,'^- or where the wrong con- 
1 sists in the breach of a contract^^ Where the in- 
j jury sued for is caused by a mere repetition or 
; continuing of acts of the same class, plaintiff's re- 
j covery is limited to the damages resulting from 
I such of those acts as were done before the bring- 
! ing of the suit.^*^ So, wffere the continuance of an 
1 act is not necessarily injurious, then the recovery 
! must be limited to the damage which has accrued at 
j the time of the action,or where the act is of a 
j permanent character, but may or may not be in¬ 
jurious, or may or may not be continued, only the 
damage which has occurred may be recovered for.^® 
Where, however, the same wrongful act produces 
both immediate and future injury, independent of 
any subsequent wrongful acts, all damages resulting 
I before or after commencement of the action may 
i be recovered therein.^'^ 


in part Mazzei v. Bennett, 141 A. 
11, 6 N.J.Misc. 317. 

25. TJ.S.—American Code Co. v. 
Commissioner of Internal Reve¬ 
nue, C.C.A., 30 F.2d 222, certiorari 
granted Commissioner of Internal 
Heveniie v. American Code Co., 40 
S.Ct. 481, 279 U.S. 832, 73 L.Ed. 
982, rev’ersed on other grounds 
Lucas V. American Code Co., 50 
S.Ct. 202, 2S0 U.S. 445, 74 L.Ed. 
538, 67 A.L.R. 1010. 

Ala.—See John Hancock Mut. Life 
Ins. Co. V. Bobo, 162 So. 287, 288, 
230 Ala. 650, citing Corpus Juris 
but distinguishing the case at ter 
on its facts. 

17 C.J. p loss note 31. 

Cbutiuuiixg* contract 

The fact that contract is con¬ 
tinuing one does not prevent deter¬ 
mination of damages for breach 
thereof as of time of such breach.— 
Van Sickle v. Keck. Si P.2d 707, 42 
N.M. 450. 

Coatract to fill bn laad; daarages to 
tzis^ 

Damages occurring subsequent to 
commencement of action for breach 
of contract to fill in property may 
be recovered.—Losei Realty Corpora¬ 
tion V. City of New York, 171 N.E. 
S99, 254 N.Y. 41, modifying 233 N.Y. 
a 814, 226 App.Div. 6S5. 

as. ind.—Indiana Pipe Line Co. v. 
Christensen, 123 N.E. 789, 188 Ind. 
400, 

17 G.J. P loss note 32. 

rioodiug of laad 

Where plaintiffs" land was used 
between May 3D and September 1, 
and summons was served April 23, 
192 7, plaintiffs could not recover loss 
of rental value, resulting from flood¬ 
ing of the land, during 1921.—Ewan- 
ski V. Solvay Process Co., 238 N.Y.S. 
BOS, 227 App.Div. 597. 


Subsidence of land 

Plaintiff in action for damages 
from subsidence of land because of 
defendant’s removal of coal underly¬ 
ing it could not recover damages 
caused by subsidences occurring aft¬ 
er suit w&s commenced.—^IVanless v. 
Peabody Coal Co., 13 N.E.2d 996, 294 
IlLApp. 401. 

27. U.S,—Prey v. Cudahy Packing 
Co., D.C.Md., 243 F. 205. 

28. Cal.—Collins v. Sargent, 264 P. 
776, 89 Cal.App. 107. 

Ill.—Richards v. Gundlach, 245 Ill. 
App. 264. 

17 C.J. p 1085 note 34. 

Supplemental complaint as unneces¬ 
sary 

Proof of actual damages may ex¬ 
tend to facts occurring between com¬ 
mencement of action and date of 
trial without supplemental com¬ 
plaint.—Collins V. Sargent, 264 P. 
776, S9 Cal-App. 107. 

Applicaldon of court rule 

Pra^itice Act Rules of 1912, rule 
67, P.L. p 396, that damages in re¬ 
spect of any continuing cause of ac¬ 
tion shall be determined to the time 
of assessment or trial, applies to ac¬ 
tion for loss of ice from pollution 
of pond by daily and continuous dis¬ 
charge of sewage from municipali¬ 
ty’s sanitary sewer system persist¬ 
ing to time of trial.—Garrison v. 
Borough of Ft. Lee, 106 A. 381, 92 
N.J.Law 566. 

29. U.S.—In re Griffin Mfg. Co., D. 
CGa.. 43 F.2d 624. 

3<X HI.—Richards v. Gundlach, 245 
Ill.App. 264. 

3li Mo.—Hutchinson v. Sunshine 
Oil Co., App., 23 8 S.W. 951. 

17 C-J. p 1086 note 35. 

32. Md.—Groh v. South, 89 A. 321, 
121 Md. 639, 641. 


R.I.—Greene v. Gertz, 89 A. 16, 36 R. 
I. 105. 

17 C.J. p 1086 note 36. 

33. Cal.—Noble v. Ried-Avery Co., 
264 P. 341, 89 Cal.App. 75. 

17 C.J. p 1086 note 37. 

Breach of executory contract 

Where executory contract is not 
performed at time specified for per¬ 
formance, but parties continue to 
recognize it as continuing until fu¬ 
ture date, party entitled to recover 
for breach of contract may have his 
damages estimated as of such later 
date, and is not confined to such dam¬ 
ages as might have been shown had 
he declared on the contract as 
breached for nonperformance at the 
date of performance stated in the 
contract.—Fuller v. Schuh-Mason 
Lumber Co., C.C.A.Mo., 6 F.2d 531. 
Damages to entry of judgment 
Where defendant broke his con¬ 
tract to reconvey to plaintiff motion 
picture business on demand, it was 
held that, on suit for performance, 
etc., plaintiff might recover dam¬ 
ages up to the time of the judgment, 
for that would be in accordance with 
the common-law theory, which allows 
recovery of damages up to the time 
of trial, and, in view of the delay 
which might occur between trial 
and rendition of judgment, plaintiff 
in such case should be allowed to 
recover damages up to the time of 
judgment.—Loomis v. Hailston, 183 
N.Y.S. 705. 

34. Ala.—Killian v. Killian, 57 So. 
825, 175 Ala. 224. 

17 C.J. p 1086 note 38. 

35. N.H.—Troy v. Cheshire R. Co., 
23 N.H. 83, 55 Am.D. 177. 

36. N.H.—Troy v. Cheshire R. Co., 
supra. 

37. ConB.—Cordner v. Hall, 79 A. 
65, 84 Conn, 117. 
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Successive actions. Where successive actions 
are brought for a continuing wrong, the damages to 
be recovered are for the injuries which have oc¬ 
curred during the period covered by the particular 
action.*^ ^ 

In equity damages may be given not only to the 
date of the writ, but to date of entry of the final 
decree,and/w’here more damages fall due after 
a final decree appealed from, the court may give 
leave to amend after rescript to cover them>^‘ 

§ 194. Computation of Amount 

Computation of the amount of damages should be 
made on a fair and reasonable basis adequately reflecting 
the injury as revealed by the pleadings and evidence. 
Where interest enters into the calculations, the legal 
rate should ordinarily be used, and, where foreign ex¬ 
change is involved, it should generally be computed at 
the rate prevailing as of the date of the wrong of which 
complaint is made. 

The amount of damages should be computed on 
a fair and reasonable basis in accordance with the 


pleadings and the evidence addiiced,^^ although it 
has l>ecTi held that precision and certainty may not 
be essential in computation of damages for breach 

of con tract d “ 

Interest. In computing the present value of fu¬ 
ture damages, the legal rate of interest should be 

employed. 

Foreign exchange. Where plaintiff in a tort 
or contract action primarily is entitled to recover a 
sum expressed in foreign money, in determining 
the amount of recovery in terms of United ^States 
mone}' it is ordinarily proper to take the rate of 
exchange prevailing at the time of the commission 
of the tort or breach of contract, and in the case 
of a debt, the rate prevailing when the debt be¬ 
came due should be adopted.^ 5 

Purcluismg poieer of dolIoK It is improper to 
instruct the jury to disregard the present purchas¬ 
ing power of the dollar in computing damages/® 
and it has been held unnecessary specifically to in- 


S.C.—Southern R. Co. v. Gossett, 60 
S.E. 956, 79 S.C. 372. 

17 C.J. P 1086 note 41. 

38. Mich.—Caldwell v. Alpena Pow¬ 
er Co., 157 N.W. 21, 190 Mich. 255, 
261. 

17 C.J. p 1086 note 42. 

39. Mass.—Rooney v. Weeks, 194 
N.E. 666, 290 Mass. 18. 

In suit for injunction against 
tortious interference with lessee’s 
rights under lease and for damages, 
lessee could recover for injuries re¬ 
sulting from wrongful conduct of 
lessor up to time of commencement 
of suit and during its pendency 
whether or not an injunction was 
granted.—Gitlitz v. Plankinton Bldg. 
Properties, 280 M.W. 415, 228 Wis. 
334. 

40. Mass.—Rooney v. Weeks, 194 N. 
B. 666, 290 Mass. 18. 

41. Method of computation upheld 

(1) In action for destruction of 
plaintiff's hay by fire negligently 
permitted to spread from defend¬ 
ant's land, court properly calculated 
amount of hay burned by taking 
acreage involved and estimates of 
witnesses as to yield per acre.—Mc- 
Gillivray v. Hampton, 179 P. 733, 39 
Cal.App. 726. 

(2) In computing the difference 
between value of building as’ con¬ 
structed and its value had it been 
constructed in accordance with con¬ 
tract as damages for failure sub¬ 
stantially to perform contract, trial 
court's talcing of an average of the 
values estimated bv the witnesses 
was a proper method of computation 
of damages, since the damages thus 
®urrived at were within the range of 
the amounts fixed by the witnesses. 


—Kenney v. Abraham, 90 P.2d 713, 
199 Wash. 167. 

Amount of exemplary damages see 
supra § 126. 

Instructions relative to amount of 
exemplary damages see supra § 
188. 

Liquidated damages see supra § 
116. 

Measure of particular elements of 
compensatory damages see supra 
§§ 86-94. 

42. Conn.—City of Bridgeport v. 
.®tna Indemnity Co., 106 A. 680, 
93 Conn. 277. 

43w Pa.—swindle v. Davis, 118 A. 
503, 275 Pa. 23. 

Interest awarded as damages see su¬ 
pra § 92. 

Instructions relative to interest see 
supra § 179 c. 

44 , N.Y.—Hoppe v. Russo-Asiatic 
Bank, 138 N.E. 497, 235 N.Y. 37, 
affirming 193 N.Y.S. 250, 200 App. 
Div. 460—Auerbach v. Barrett, 212 | 
N.Y.S. 141, 214 App.Div. 279—Pet- 
kus V. Lietuvos Ukio Bankas, 204 
N.Y.S. 726, 123 Misc. 193. 

45. D.C.—Dante v. Miniggio, 298 F. 
845, 54 App.D.C. 386. 

Wot rate prevailing at date of judg¬ 
ment 

Where amount due plaintiff was a 
stated number of francs, the judg¬ 
ment should be computed in dollars 
at rate of exchange prevailing when 
debt fell due, and not at the rate 
prevailing as of the date of the 
judgment.—Dante v. Miniggio. su¬ 
pra. 

46- N.J. —^Hannon v. Delaware, L. & 
W, R. Co., 119 A. 86, 98 N.J.Law 
191. 


Purchasing power as properly gov¬ 
erning 

A charge that the jury should not 
assess damage for an injury ac¬ 
cording to its view of the present 
purchasing power of the dollar was 
held properly refused, since in 
awarding compensation for any in¬ 
jury, expressed in the currency of 
the country, the compensation is 
properly governed by the purchasing 
power of the standard used to ex¬ 
press the compensation in satis¬ 
faction of the injury suffered.—Han¬ 
non V. Delaware, L. & W. R. Co., 
supra. 

Depreciatlou of dollar 

“It* was competent for the Jury, 
in order to arrive at a just compen¬ 
sation, to take into consideration 
a condition directly affecting their 
‘ decision, especially where, as here, 

I the matter in question—the present 
j value of the dollar—is elemental, 

^ within the knowledge and experience 
I of men in general, and based upon 
an economic principle notoriously ac¬ 
cepted as true. The dollar is mere¬ 
ly a representative of value,^—a pie- 
dium of exchange, the value of 
which is fixed by its purchasing pow¬ 
er. That power varies relatively with 
the shifting conditions which con¬ 
trol the exchange of things capable 
of valuation. Damage is a thing 
capable of valuation. Hence, in 
measuring it in dollars, it is com¬ 
petent for the jurors to take into 
consideration those conditions, so¬ 
cial and economic, which at the 
time are generally known and ac¬ 
knowledged to exist, and which from 
universal experience are applied by 
mankind in fixing values."—^l^ash- 
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struct them relative to an increase in such purchas¬ 
ing power where the increase is matter of com¬ 
mon knowledge,'^ ^ 

§ 195. Assessment of Multiple Damages 

Misitipie damages allowed by statute in some cases 
refer to multiples of the actual damages sustained, and 
may be computed by either court or jury under the gen¬ 
eral practice. 

Statutes allowing double or treble damages mean 
double or treble the amount of actual injury spe- j 
cially found by the jury as damages,^^ and plain¬ 
tiff is not entitled to multiple damages where no 
actual damages are recoverable.'^^ In some juris¬ 
dictions it is the practice for the jury to assess the 
actual single damages and for the court to double 
or treble them,^^ although it has been said that 
all that is required of the procedure in awarding 
multiple damages is certainty in the fixing there¬ 
of,and that the court may either instruct the jury 
to find the actual damages and then multiply them, 
or may instruct them to find the actual damages 
and then itself multiply them.^- It would seem to 


I be comparatively unimportant whether the jury 
■ doubled or trebled their finding and rendered a 
verdict for the w*hole or returned a verdict for the 
actual damage only, so long as it is clear which 
course they have adopted.^^ If single damages 
only are intended by the verdict, this fact should 
clearly appear, or the presumption will be that the 
jury have doubled or trebled them,^^ especially 
where the jury are informed that it is their pre¬ 
rogative to double or treble their finding, and the 
declaration contains both general and special 
counts. 

It must clearly appear that the jury found for 
plaintiff under the statutory cause of action in 
which multiple damages are authorized, and not 
for any other cause, in order to permit the im¬ 
position of such damages;^® and, where a com¬ 
plaint contains two causes of action, one under a 
statute authorizing multiple damages and one as 
to which such damages are not allowed, and the 
verdict is general, the court may not make the 
multiple award based on the amount given by the 
jury.57 


XL EXCESSIVE OE INADEQUATE DAMAGES 


§ 196. Limitations as to Amount Generally 

Aside from cases where damages are a mere matter 
of computation, or there appears to have been a mis¬ 
take, oversight, or consideration of an improper element, 
the recovery will not be disturbed on account of its 
amount unless, in view of the evidence in the particular 
case, it is so excessive or inadequate as to indicate preju¬ 
dice, passion, partiality, or corruption on the part of 
the jury. 

The amount of an award of damages is, under 
proper instructions from the, court, see supra §§ 
177-188, as to the elements and measure, in cases 
other than those in which it is a mere matter of 
calculation, or of reference to a fixed and deter¬ 


mined amount, a matter resting within the sound 
discretion of the jury, as noted above in § l76. 
The questions are elsewhere considered of how 
far an appellate court will interfere with the ver¬ 
dict of the jury because of inadequacy or exces¬ 
siveness, see Appeal and Error §§ 1650-1652, or 
with the discretion of the trial court in setting 
aside or refusing to set aside a verdict because of 
inadequacy or excessiveness, see Appeal and Error 
§ 1626. It is sufficient to state here that, where 
the recovery is not a mere matter of computation, 
it will not be interfered with, unless so excessive 
or so grossly inadequate as to be indicative of 

ing- subject to triple damages, may 
not be followed by judgment for 
triple damages and is properly ren¬ 
dered for single damages.—Shrews¬ 
bury V. Bawtlitz, 57 Mo. 414. 

57. Conn.—Tillinghast v. Leppert, 
105 A. 615, 93 Conn. 247—Dunbar 
V. Jones, 87 A. 787, 87 Conn. 253. 
tracertainty precluding application 
of verdict to statutory instead 
of common-law count 
Under a declaration containing a 
count for a common-law trespass and 
a count for a statutory trespass, 
where a general verdict of guilty is 
returned, it is not. competent for 
the court to apply the verdlcb to 
the count under the statute and pub- 
ceed to render judgment for treble 
the damages returned.—Osborn v. 
Lovell, 36 Mich, 246w 


liigtbn St It By. Co. V. L*a Bfoarcade, 
4S'App.D.C.:t64, Sit. 

47. WIs.—^Bebholz v. Wettengel, 248 
K.W. 109, 211 Wis. 2S5. 

4a Ky.—Stovall v. Smith, 4 B. 
Mon. 378. 

Mich.—Howser v. Melcher, 40 Mich. 
185. 

Pa.—Welsh v. Anthony, 16 Pa, 254. 

17 Gjr. p loss note 44. 

4t. Iowa.—Clark Bros. v. Anderson 
& Ferry, 234 N.W. 844, 211 Iowa 
&W. 

50. N.Y.—^Alloway v. Hickolt, 213 
y.S. 192, 215 App.Mv. 86, af- 

^rmed 154 K.E. 628, 243 N.Y. 616. 
17 C.J. p 1087 note 45. 

51- Cal,—^Kennedy v. Minarets & W. 
By. Co., 26$ P. 353, 90 CaLApp. 
663. 


Sa. Cal—Kennedy v. Minarets & W. 
Ry. Co.,, supra. 

sa Colo.—^Richards V. Sanderson, 
89 P. 769, 39 Colo. 270, 121 Am.S. 
R. 167. 

KB.—^Jensen v. South Dakota R. Co., 
127 N.W. 650, 25 S.D. 506, 513, 35 
I/.R.A.,N.S., 1015, Ann.Cas.l912C 

700. 

17 C.J. p 1087 note 47, 

54. S.D,—^Jensen v. South Dakota 
Cent. R. Co,, supra. 
sa Colo.—^Wymond v. Amshury, 2 
Colo. 213. 

Mo.—^Brewster v. Dink, 28 Mo. 147. 
56. Conn,—Tillinghast v. Deppert, 
105 A- 615, 93 Conn. 247. 

G-enoral verdict failing to specify 
whether for common-law trespass or 
statutory trespass, only latter be- 
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prejudice, passion, partiality, or cormptirm 
the part of the or unless it .appears to have j 

been based on an oversight, mistake, miscfmcep- | 
tion, or misinterpretation/"^'* or upon a considcra- 1 
lion of dements not within the scope of the ac- < 
The court should merely consider uheth- | 
er the verdict is fair and reasonable, and in the | 
exercise of sound discretion, under all the circiim- j 
stances of the case, and it will be so presumed, j 
unless the verdict is so excessive or outrageous j 


with reference to those circumftances as to djmon- 
-iratv that the jury have acted against the rules 
f-f law or have sufftTuI ihnr passions. prejudicfS, 
or perverse disrigard of justice to m’^lead them.^^ 
There is no aWoluiv*^'^ or definite*^*'" rale deter¬ 
mining w’hi'iher the clriiiiages awarded are exces¬ 
sive. The cemrts must gewerned in a measure 
by the circumstances of the particular case pre¬ 
sented for their consideration,®-^ and where the 
circumstances of the particular case or the evi- 


58 . Ala.—Askin & Marine Co. v. j 
King, 116 So. S04, 22 AIa.App. 452, | 

Ariz.—United Verde Copper Co. v.! 
Wiley, 183 P. 737, 20 Ariz, 525. I 

CaL—Purcell v. Goldberg, 93 P.2d j 
578, 34 Cal.App.2d 344—^Hughes v. | 
Quackenbush, 37 P.2d 99, 1 Cal. : 
App.2d 349—Setsuko Nitta v. Has- i 
lam, 33 P.2d 678, 138 Cal.App. 
736—Potter v. Driver, 275 P. 526, 
07 Cal.App. 311—McManus v. Ar¬ 
nold Taxi Corporation, 255 P. 755, 
82 CaLApp. 215—Eldridge v. Clark 
Henery Const. Co., 243 P. 43. 75 
Cal.App. 516—Clarkson v. United 
Railroads of San Francisco, 227 ' 
P. 710, 67 Cal.App. 372. 

Ill.—Mueth V. Jaska, 23 N.E.2d 805, 
302 IlLApp. 2S9. 

Ind.—Chicago, I. & L. Ry. Co. v. 
Stiervralt, 153 N.E. SOT, 87 Ind. 
App. 478, certiorari denied 49 S.Ct. 
32, 278 U.S. 633, 73 L.Ed. 551. 

Ky.— 3. Abraham & Sons v. Pallis, 
275 S.W. 380, 210 Ky. 129—Green 
River Light & Water Co. v. Beel¬ 
er, 248 S.W. 201, 197 Ky. 818— 
Welch V. Jenkins, 227 S.W. 798, 
190 Ky. 475. 

Mo.—State ex rel. and to Use of 
Donelon v. Denser, 134 S.W.2d 132. 

Mont.—Hunt v. Van, 202 P. 573, 61 
Mont. 395. 

Pa.—^Kierkowsky v. Connell, 43 Pa. 
Co. 250, 11 Schuylkill Leg.Reg. 

163, 29 York Leg.Rec. 17, 6 Lehigh 
Co-L.J. 217, affirmed 98 A, 766, 253 
Pa. 566. 

B.C.—Bailey v. Smi^ 128 S.E. 423, 
132 S.E. 212. 

Tenn.—National Funeral Home v. 
Dalehite, 15 Tenn.App. 482. 

fTex.—City of Harlingen v. Scrog¬ 
gins, Civ.Appt, 121 S.W. 2d 408, 
error dismissed—^Magnolia Coca 
Cola Bottling Co. v. Jordan, Civ. 
App., 47 S.W.2d 901, affirmed in 
part and reversed in part on other 
grounds 78 S,W.2d 944, 124 Tex. 
347, 97 A.Lr.R. IBli, 

Va.—Chesapeake & 9* 

rington, 101 S.H il5, 126 Va., 1^4. 

"Wash.—Burgin v. XJniv^rsal Credit 
Co.. 98 P.2d 291, 2 Wash.2a 364/ 

W.Va.—^Morris V. Baltimore' ^ O. 
B. Co., 147 BM 769, 107 W-Va. I8l 
—Bowling V. Guyan Lumber Co.* 
143 S.B, 86, 105 W.V^l 309. 

17 C.X p 1087 ifote 66—58 ClX P 5f0 
notes 59, 60* 


Courts ar® reluctant to disturb, as i 
excessive, damages inonahle of ac¬ 
curate measurement.—Hargraves v, 
Ballou, 131 A. 643. 47 R.L 186, 
However, mere size of verdict does 
not indicate, it Is said, that the Jury 
was actuated by passion or preju¬ 
dice.—Russell V. Missouri Pac. H. 
Co., Mo., 295 S.W. 102, certiorari de¬ 
nied Missouri Pac. R. Co. v. Rus¬ 
sell, 48 S.Ct. Ill, 275 U.S. 551, 72 
L.Ed. 421—Beall v. Kansas City Rys. 
Co., Mo.App.. 228 S.W. 834. 

59. Va.—Chesapeake & O. Ry. Co. v. 
Arrington, 101 S.E. 415, 126 Va. 
194. 

17 CJ. p 1088 note 57—58 C.J. p 579 
notes 59, 60. 

60. Ind.—Chicago, I. & L. Ry. Co. v. 
Stierwalt, 153 N.E. S07, 87 Ind. 
App. 478, certiorari denied 49 S. 
Ct. 32, 278 U.S. 633, 73 L.Ed. 
551. 

17 C.J. p loss note 58. 

61. W.Va.—^Thalman v. Schultze, 160 
S.E. 303, 307, 111 W.Va. 64, quot¬ 
ing Corpus Juris. 

17 C.J. p 1088 note 59. 

Fairness and reasonableness 

(1) Damages awarded must be 
reasonably proportionate to injury. 
Askin & Marine Co. v. King, 116 So. 
804, 22 Ala.App. 452. 

(2) The amount of general dam¬ 
ages awarded should always have 
a reasonable relation to the loss suf¬ 
fered.—Wallace v. Miller, 78 P.2d 
745, 26 Cal.App.2d 55. 

(3) Damages for personal injuries 
must be fairly compeusatory.—Mor¬ 
ris V. Baltimore & O. R. Co., 141 S. 
E. 759, 107 W.Va, Igl—Bowling v. 
Guyan Lumber Co., 143 S.EL 86, 105 
W.Va. 309. 

(4) An award of damages will be 
I set aside, if so clearly beyond reason 
; as to indicate it must have been 
I reached as the result of some mis¬ 
conception of law or evidence, if not 

I of partiality, prejudice^ or^ sympathy. 

1 —Brown v. Quaker City Cab Co.^ 117 
j A. 681, 274 Pa. 289. 

Xf juiliclal oonscience Is shocked 
I by the amount of the verdict, the 
court will Interfere. 

FlA~^unn Bus Service v. Wise, 191 
Bo. 509. 


Icn*a.—'Brauae v. Brause, 177 N.W. 
6.7, 190 Iowa 329, 

Mich.—Grlnnell v, Carbide & Car¬ 
lson Chemicals Corr^oration, 276 
N.W. 535, 282 Mich. 509. 

Mont-—Pulton v, Chouteau County 
Farmers’ Co., 37 P.2d 1(125, 98 
Mont. 48—Brown v. Columbia 
Amusement Co., 6 P.2d 874, 91 
Mont. 174. 

Pa.—Ross V. Riffle, 164 A. 913, 310 
Pa. 176—Slevm v. Philadelphia 
Rapid Transit Co., 84 Fa.Super. 
407. 

62 « Cal.—Day v. General Petroleum 
Corporation, 89 P.2d 718, 32 Cal. 
App.2d 220—Gladstone v. Fortier, 
70 P.2d 255, 22 CaI.App.2d 1. 

63. Mo.—Johnston v. City of St. 
Louis, App., 138 S.W.2d 666. 

64. Cal.—Kirschbaum v. McCarthy, 
54 F.2d 8, 5 Cal.2d 191. 

Mo.—Johnston v. City of St I^ouis, 
App., 138 S.W.2d 666—Sachs® v* 
Highland Dairy Farms Co., App., 
45 S.W.2a 934—Standefer v. Mem- 
!ng, App., 298 S.W. 134. 

Mont.—Sullivan v. City of Butte, 285 
P. 184, 87 Mont. 98. 

Okl.^—Oklahoma City v. Hayden, 37 
P.2d 642, 169 Okl. S02—Sand 

Springs Ry, Co. v. McGrew, 219 P, 
111, 92 Okl. 262. 

Tex.—Wichita Valley Ry. Co. r. Wil¬ 
liams, Civ.App., 3 S,W.2d 141, cer¬ 
tified questions answered 2S8 S.W. 
425, 116 Tex. 253, 

W.Va.—Thalman v. Schultze, 160 
S.E. 303, 307, 111 W.Va. 64, quot¬ 
ing Corpus Juris. 

Wis,—Schuster v. Bridgeman, 275 N. 

W. 44,0, 225 Wis, 547. 

17 C.J. p loss note 60* 

CompaadjEKm of amouuf awaked <wilk 
evidence 

; (1) One means of «i«»uring a 

verdict to discover whether it was 
influenced by passion or prejiidice 
[is to compare the amount awarded 
: with the evidence since a declaration 
that the verdict was influenced by 
passion or prejudice is but one way 
of stating that the verdict exceeds 
I any amount justified by the evi- 
^ dence,—Day v. General Petroleuoet 
Corporation, 89‘P.2d 718, 32 Cal.App,' 
2d 220—Gladstone v. Fortier, 70 P* 
2a 255, 22 CaLApp.2d 1. ‘ 

I (2) Damages may be assessed to 
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dence produced indicate that the verdict has been 
the resn!t of bias, prejudice, or gross overestimate, 
they have not hesitated to set it aside. 

Excessive or inadequate damages for: Assault 
and battery see Assault and Battery' § 56 e, f. 
Breach of promise to marry see Breach of Mar¬ 
riage Promise § 46. Conversion see the C.J.S. title 
Trover and Conversion § 201, also 65 C.J. p 157 
note 23-p 158 note 29. Criminal conversation see 
the C.J.S. title Husband and Wife § 706, also 30 CJ. 
p 1166 note 62-p 1167 note 67. False imprisonment 
see the C.J.S. title False Imprisonment § 68, also 
25 C.J, p 568 note 78-p 571 note 90. Libel or slan¬ 
der see the C.J.S. title Libel and Slander § 261, also 
37 C.J. p 128 note 11-p 129 note 33. Malicious pros¬ 
ecution see the C.J.S. title Malicious Prosecution § 
115, also 38 C.J. p 450 note 77-p 452 note 85. Xeg- 
ligence or default in transmission of telegram see 
the C.J.S. title Telegraphs and Telephones § 204, 
also 62 CJ, p 269 note 80-p 272 note 85. Seduction 
see the C.J.S. title Seduction § 30, also 57 CJ. p 45 
note 39-p 46 note 53. Trespass see the C.J.S. title 
Trespass § 124, also 63 C.J. p 1060 note 64--p 1061 
note 68. Wrongful death see the C.J.S. title Death 
§§ 116, 117, also 17 CJ. p 1348 note 98-p 1351 note 
12 . 

Inadeqtuite damages. Courts are usually indis¬ 
posed to increase verdicts for damages rendered by 
juries, for the reason that they rarely underestimate 
them; still such verdicts are subject to the super¬ 
vision of the court, and in cases where justice clear¬ 
ly declares that the jury has failed to perform its 
duty,®® or where, in the light of all the evidence, 
the amount awarded is so small and at variance 
with the facts that it is evident that the jury must 


have overlooked some material element of damage, 
or misconceived or misinterpreted the facts which 
should have g'uided it to a just conclusion,®" the 
courts have extended relief, either by increasing the 
verdict or granting a new trial. The more general 
proceeding in such cases, however, is to set aside the 
verdict as being inadequate under the circumstanc¬ 
es.®^ 

§ 197. Particular Matters Affecting Decision 
as to Propriety of Award 

Various matters are given little, or no, consideration 
In determining whether a verdict is excessive. In per¬ 
sona! injury cases the present purchasing power of 
money may be considered. 

Where there is no applicable statutory limitation 
of recovery for personal injuries,®^ there is no lim¬ 
itation of the amount of damages recoverable other 
than that the award must be based on the principle 
of fair compensation, proportionate to the loss, and 
not be the result of passion, prejudice, partiality, or 
misconduct on the part of the jury.'^® So long as 
the principle of compensation is not violated, it 
would seem that no limitation is placed by public 
policy upon the amount of an award of damages for 
personal injuries.*^^ The amount of recovery in ac¬ 
tions for personal injuries generally is not limited 
by the amounts fixed by statutes conferring a right 
of action for death by wrongful act,*^^ although it 
has been said that, where an action is brought for 
the loss of services of an injured wife or child, the 
statute cannot be ignored as a declaration of public 
policy fixing the maximum value of the life of one 
person to others.'^^ So also the measure of damages 
in a common-law action for injuries to a servant is 
not governed by the Workmen’s Compensation 
Acts and the fact that the damages awarded are 


the extent warranted hy the facts; 
and a verdict is not excessive, in 
legral contemplation, where it is less 
than, or does not exceed, the amount 
fehown or warmnted hy the evidence 
or a part thereof. 

Ark,—Davis v. Hareford, 245 S.W. 
SSS, 155 Ark. 67, certiorari denied 
43 S.Ct. 521, 262 U.S. 746, 67 D.Dd- 
1211, error dismissed 44 S.Ct. 45S, 
265 U.S. 571, 68 D.Ed. 11S4. 

Ga.—Southern Cotton Oil Co. v. 

Thomas, 117 S.E. 456, 155 Ga. 99. 
Ill.—Klatz V. Pfeifer. 164 N.E. 224, 
333 Ill. 99. 

Ind.—Western Union Telegraph Co. 
V. Mart, 17 N.E.2d 590, 106 Ind. 
App. 599. 

(3) No passion or prejudice is 
manifested where the damages 
awarded are well within the amounts 
testified to by the witnesses.—Knapp 
V. Siegley, 20S P. 13, 120 Wash. 
478. 


65- W.Va.—Thalman v. Schultze, 160 
S.E. 303, 307, 111 W.Va. 64, quot¬ 
ing Cdrptis Juris. 

17 C,J, p 1089 note 61. 

66. Ky.—^Wilkins V. Hopkins, 128 S. 
W.2d .772, 774, 278 Ky. 280, quot¬ 
ing Corpus juris. 

17 aj. p 1089 note 62. 

67- Ky.—Wilkins v. Hopkins, supra. 
Va—Glass v. David Pender Grocery 
Co., 5 S.E.2d 478. 

17 C.J. p 1089 note 63—58 C.J. p 
579 note 61. 

gg. Ky.—Wilkins v. Hopkins, 128 S. 
W.2d 772, 774, 278 Ky. 280, quot¬ 
ing Corpus Juris. 

17 C.J. p 1089 note 64. 

69. Mo.—Taylor v. Terminal R. 
Ass*n of St. Douis, App., 112 S.W. 
2d 944. 

W.Va.—Bowling v. Guyan Lumber 
Co., 143 S.E. 86, 105 W.Va 309. 
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Statutory limitatiou in action 
against city or county does not pre¬ 
vent recovery of greater sum in ac¬ 
tion against private corporation or 
individuals.—Miller v. Edison Elec¬ 
tric Illuminating Co., 186 N.E. 581, 
283 Mont. 517. 

70- Ala.—Castleberry y. Morgan, 
178 So. 823, 28 Ala.App. 70. 

W.Va.—Bowling v. Guyan Lumber 
* Co., 143 S.E. 86, 105 W.Va. 309. 

71- Tex.—Galveston, H. & S. A. R. 
Co. V. Hopkins, Civ.App., 202 S.W. 
222 . 

72- W.Va—Gibbard v. Evans, 106 
S.E. 37, 87 W.Va. 650. 

17 C.J. p 1089 note 66. 

73- Ind.—Indianapolis Traction & 
Terminal Co. v. Menze, 88 N.E. 929, 
89 N.E. 370, 173 Ind. 31. 

74. Kan.—Russell v. Watts, 150 P. 
600, 96 Kan, 275. 
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in excess of those which w^oiild have been recover¬ 
able if such acts had been applicable does not show 
the aw’ard to be excessive;”* but the court may, 
nevertheless, in making its estimate follow the meth¬ 
ods prescribed by those actsand it may consider 
the legislative provisions as at least affording some 
indication of what is commonly believed to be prop¬ 
er compensation in the average case.”'^ 

Ability of defendant. It has been held, on the 
one hand, that, in determining the correctness of the 
award, the court may consider the ability of defend¬ 
ant to pay the amount awarded,and, on the other 
hand, that a verdict against a city will be set aside 
w’here it is proportioned to the ability of defendant 
to pay, rather than to the injury actually doneJ^ 

Proportion between income on award and diminu¬ 
tion of earnings. A verdict is not excessive merely 
because its amount properly invested wdll produce a 
larger income than that which plaintiff earned, or 
was capable of earning before his injury,®^^ except 
perhaps iit a case where it appears that after the in¬ 
jury plaintiff’s earning capacity is nearly as great 
as it w^as before^^ or has not been entirely destroyed 
by the accident, or the award is for loss of earn¬ 


ings and earning capacity or, it is held, the 

income alone will «ap[>r/.xijnritr fmeviuiis annual 
earnings and the principal will be intact at the end 
of the life expectaiicy>4 The fact that jikiintiff re¬ 
ceived a larger salary after the injury than he did 
before does not show the award to be excessive 
where the damages resulting from mental and phys¬ 
ical suffering are sufficient to Justify the verdict 
without consideration of the question of earning ca¬ 
pacity.^* 

Change in purchasing power of money or in 
er factor. X<»twithstanding some criticism of the 
rule,^® it is frequently affirmed that in comparing 
the verdict with other verdicts for similar injuries, 
or in otherwise determining whether a verdict for 
personal injuries is excessive, the present purchas¬ 
ing power of money should be considered^” For 
the same purposes, factors and standards differing 
greatly from those which prevailed only a few years 
previously must be considered to some extent.^^ 

Claim or estimate of plaintiff or witnesses. 
While the rendition of a verdict for less than half 
of the amount sued for negatives the idea that 
the jury was actuated by passion or prejudice,**® 


Neb.—Russo v. Omaha «&: C. "B. St. 
R. Co., 153 N.W. 510, 98 Neb. 436. 

75. Ill.—Crane v. Railway Express 
Agency, 12 N.E.2d 672, 293 Ill. 
App. 328, modified on other 
grounds 15 N.B.2d 866, 369 Ill. 
110 . 

Ind.—Mid-West Box Co. v, Hazzard, 
146 N.E. 420, 195 Ind. 608. 

76. Cal.—Hansen v. Sierra & San 
Francisco Power Co., 162 P. 924, 
32 Cal.App. 333. 

17 C.J. p 1090 note 69. 

77. Ariz.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 30 Ariz. 
204. 

Va.—Chesapeake & O. Ry. Co. v. Ar¬ 
rington, 101 S.E. 415, 126 Va. 415, 

78. La.—Danove v. Mahoney, App., 
176 So. 404—Ory v, Bosio, App., 
159 So. 138. 

deduction by trial court, as the 
result of an agreement of the par¬ 
ties, and because the full verdict 
would cause defendant’s bankruptcy, 
is not a recognition by the trial 
court that the verdict is excessive. 
—Clark V. Horowitz, 143 A. 131, 293 
Pa, 441. 

79. Ill,—Eecatur v. Fisher, 63 III. 
407. 

sa N.J.—^Haeussler v. Consolidated 
Stone Sand Co., 127 A. 602, 3 N. 
J.Misc. 159. 

17 C.J. p 1090 note 73. 

Matter may be considered, althougl^ 
XM>t coiitroUiug 

Colo.—Colorado Springs & I. Ry. Cc 
V. Kelley, 176 P. 307, 65 Colo. 246. 
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Beasouableuess of award 

In view of plaintiff’s pain and suf¬ 
fering and the fact that he showed 
capacity to earn higher w’ages than 
he was receiving when injured, a 
verdict for a greater amount than 
the annuity value of the wages he 
was receiving could be reasonably 
permitted to stand; but a verdict 
too far above that amount must be 
considered unreasonable.—Cole v. 
Uhlmann Grain Co., 100 S.W.2d 311, 
340 Mo. 277. 

81. HI.—Lee v. Republic Iron & 
Steel Co., 148 Ill. App. 585, af¬ 
firmed 89 N.E, 655, 241 III. 372. 

B2. Ill.—Maher v. New York, C. & 
St. L. R. Co., 3 N.E.2d 349, 286 Ill. 
App. 609, certiorari denied New 
York, C. & St. L. R, Co. v. Maher, 
57 S.Ct. 508, 300 U.S. 665, 81 L. 
Ed. 873. 

Mich.—Newell v. Detroit, T. & I. R. 

Co,. 209 N,W. 813, 235 Mich. 687. 
88. Wis.—^Kramer v. Chicago, M., St. 

P. K. Co., 276 N.W. 113, 226 
Wis. 118. 

84. Mich.—Palmer v. Security Trust 
Co., 218 N.W. 677, 242 Mich. 163, 
60 A,L,R. 1392—^NeweH v. Detroit, 
T. &. L R. Co., 209 N.W. 813, 235 
Mich. 687. 

85. Tex.—Merchants’ Transfer Co. 
v. Wilkinson, Civ.App., 219 S.W. 
891, dismissed for want of ju¬ 
risdiction. 

36; Mich.—^Palmer v. Security Trust 
Co., 218 N.W. 677, 242 Mich. 163, 
60 A,L.R. 1392. 
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87. Ark.—Caster v. Hicks. 25 S.W. 

2d 760, 181 Ark. 299. 

Cal.—Harmon v. San Joaquin Light 
& Power Corporation, App., 9S P« 
2d 1064—Formosa v. Yellow Cab 
Co., 87 P.2d 716, 31 Cal.App,2d 77 
—Sim V. Weeks. 45 P.2d 350, 7 
Cal.App.2d 28—Rowe v. Rennick, 
297 P. 603, 112 CaLApp. 576. 

Ill.—Maskaliunas v. Chicago & W. 
I. R. Co., 235 Ill.App. 198, affirmed 
149 N.E. 23, 318 Ill. 142—Fosch v. 
Chicago Rys. Co., 221 Ill.App. 241. 
Iowa.—Noyes v. Des Moines Club, 
170 N.W. 461, 186 Iowa 378, 3 A. 
L.R. 605, 

La.—Donaldson v. Riddling’s Suo- 
cession, App., 145 So. 804. 

Me.—Vallely v. Scott, 138 A. 311, 126 
Me. 597. 

Mo.—^Roach v. Kansas City Rys. Co.* 
App., 228 S.W. 520—Roy v. Kansas 
City, 224 S.W. 132, 204 Mo.App. 
332—Duffy v. Kansas City Eys. 
Co-, App-, 217 S.W. 883. 

N.Y.—Roeder v. Erie R. CSo-., 164 N, 
Y.S. 167. 

' Okl.—Bucktrot v. Partridge, 265 P, 

! 768, 130 OkL 122, 

I Va.—Chesapeake & O. Ry. Co. v. Ar- 
I rington, 101 S.E. 415. 126 Va, 194. 

I Wash.—Steele v. Barash, 235 P. 1, 
134 Wash. 231. 

88 - Wash.—McQuary v. Penketh, 76 
P.2d 1024, 194 Wash. 57—McCreedy 
V. Fournier, 194 P* 398, 113 Wash, 
351. 

89. Mo.—Tharp v. Thompron^ 

139 S.W.2d 1116. 
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the mri'c lact fliat a verdict was returned for the 
full amount prayed for does not render it exces¬ 
sive^^ Bor estrihlibh that it was returned under a 
miscorxeption of duty or because of passion and 
prejudice.^^ Also, whtTc a verdict for the full 
amritint sued for is jiistiaed by the evidence, the ver¬ 
dict is not excessive because plaintiff had previously 
broiictht suit in another court for a lesser amount.^" 
Damag-es not exceeding the amount demanded in the 
complaint, and fair!}" justifiable by the evidence are 
not necessarily excessive, although exceeding plain¬ 
tiff’s own estimate but where the amount of 
plaintiffs claim, although susceptible of exact proof, 
is sought to be established by estimates it has been 
held that the lov/est estimate will be adoptedA^ 

Pretnotis verdicts in same case. In determining 
w'hetber the damages are excessive, previous ver¬ 
dicts in the same case may be taken into considera¬ 
tion.^ 5 Although verdicts greatly in excess of those 
awarded on former trials of the case have been set 
aside or reduced,^® a mere increase in the amount 
of the verdict does not indicate that it is exces¬ 
sive,^'^ as the evidence as to the extent of the in¬ 
juries on which the damages were based may have 
been stronger on the last trial.®^ Also it has been 
held that a verdict will not be set aside as excessive, 
although it greatly exceeds a prior award in the 
same case, where the last trial takes place several 
years later A 

Atmrd to another person injured in same colli¬ 
sion, An award to one person will not be held ex¬ 
cessive because it is larger than, and is contended 
to be inconsistent with, an award to another per¬ 
son injured in the same collision where it is not 
claimed that the injuries of the two persons were 
the same.^ 


198. Personal Injuries 

a. General statement 

b. Serious or complicated injuries gener¬ 
ally 

c. Injuries to head 

d. Injuries to neck 

e. Injuries to body 

f. Injuries to internal organs 

g. Injuries to shoulder or arm 

h. Injuries to hip or leg 

i. Injuries to brain and nervous system 

j. Injuries to sight or hearing 

k. Traumatic diseases 
h Injuries peculiar to women 

m. Injuries peculiar to men 

n. Burns and scalds 

o. Electric shocks and burns 

p. Bites of animals 

q. Injuries from unwholesome food or 
beverage 

r. Miscellaneous minor injuries 
a. General Statement 

Precedents are helpful and of some value In determin¬ 
ing whether the damages awarded for similar personal 
Injuries are or are not excessive or inadequate. 

While, as has been already noted in § 81, there is 
no pecuniary standard for the measurement of many 
of the elements of damage accompanying a physi¬ 
cal injury to the person, cases are numerous in 
which the amounts of specific verdicts have been 
considered. The cases are seldom, if ever, precise¬ 
ly similar upon the facts, but they are of value for 
the purpose of comparison.^ For this reason an at¬ 
tempt has been made to group them, in the follow- 


IHX Kan.—Tilden v. Asii, $T F.2d i 

614, 14'5 Km- S0&. ', , ■ 

Kan.—^Hanrison v. Sontliwestem 
B#ll Telpp!i«e 4§ F.M 454. 

141 Km, 

92, Ky.—Park v, Bchell, 2B5 S.W. 
161. 230 Ky. 317. 

iUnn.—Elnolf v. Thompson, lOS 
N.W. 103S, 104 N.W» 517, ^5 Minn. 
230. 

Bifferent holding 

IVhere, in an action for damages 
for negligent injury to the person 
and property of plaintiff, his hill of 
particulars alleged damages in the 
sum of 1273.60, of which the item 
of ?150 for personal injury is waiv¬ 
ed at the trial, and his testimony 
shows the damages on other Items 
to be $3}] less than claimed, an; 
award of $130.36 damages is unjus¬ 
tified.—Ostroshy v. Helnle, 76 N.Y.S, 
6S7, 37 Misc. 828, 


94. La.—Diana Brick & Tile Co. v. 
Fidelity & Deposit Co., 8 La.A. 
(Orleans) 76. 

95. Colo.—Colorado Springs & I. Ry, 
Co. V. Kelley, 176 P. 307, 65 Colo. 
246. 

Oa.—Southern Ry. Co. v. Alexander, 
7 aE.2d 747, 62 Ga.App. 57. 

Ky.—^Ho 3 raI Collieries Co. v. Wells, 
50 S.W.2d 948, 244 Ky. 303. 

17 CJ. p 1090 note 78. 

96. Ala. —Central of Georgia Ry, Co. 
V. Robertson, 91 So, 47(>, 206 Ala. 
578. 

Cal.—Gackstetter v. Market *St. Ry. 

Co., 52 P.2d 098, 10 Cai,App.2d 713. 
17 CJ. P 1090 note 79. 

97. Mo.—Baker v. Independence 93 
Mo.App. 165. 

17 C.J» p 1090 note 80. 

98. III.—Stanton v. Chicago City 
Ry. Co., 205 Ill.App. 885, affirmed 
119 K.B. 291, 283 III 256. 
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99. Kan.—^Missouri Pac. R, Co. v. 

Johnson, 53 P. 129. 

17 C.J. p 1090 note 81. 

1 . Cal.—Jesse v. Giguiere, 74 P.2d 
310, 24 Cal.App.2d 160. 

2. K.Y.—Lockwood v. Twenty- 

Third St. R. Co., 15 Daly 374, 7 
K.Y.S. 663. 

17 C.J. p 1090 note 83. 

Extent of value 

(1) Where the facts as to the in¬ 
juries inflicted and losses sustained, 
although not identical, are similar, 
there should be a reasonable uni¬ 
formity as to the amounts of the 
verdicts and judgments in the vari¬ 
ous cases, and this can be attained 
only by reference to other personal 
injury cases in which damages have 
been fixed and determined for inju¬ 
ries of the same, or like, general 
nature. 

C^.—^Mudrick y. Market Street By. 
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ing sections, according to the principal factor of in¬ 
jury involved; the text of such sections consisting 
of an index to the character of the injury, while in 
the notes will be found the amount of the verdict 
considered, the decision as to its adequacy or ex- 
cessiveness, and any peculiar elements of impor¬ 
tance. 

b. Serious or Complicated Injuries Generally 

There are many holdings as to the adequacy, inade¬ 
quacy, excessiveness, or lack of excessiveness, of par¬ 
ticular awards of damages for serious multiple injuries. 

While in many cases, w'-here a serious injury to 


a specific part of the bod}" is accompanied by other 
injuries relatively of less imprjrtance, it may be 
safely assumed, for the purpose of irroiiping the de¬ 
cisions for comparison, that the major injury con¬ 
trolled as to the anunint of the award, in other cas¬ 
es it is not. because of the complicated character 
of the injuries, or because of the vagueness of the 
reported decisions as to their exact nature, safe to 
make such an assumption and the cases must be 
grouped, if at all, under some heading of a very 
general nature such as this. Awards for injuries 
of this character which have been held not exces¬ 
sive are collected in the footnote so likewise, 


Co.. 31 P.2d 950, 11 Cal.2d 724, 118 
A.L.R. 533. 

Mo.—Philibert v. Benjamin Ansehl 
Co.. 119 S.W.2d 797, 132 Mo. 1239 
—Lynch v. Baldwin, 117 S.W.2d 
273—O’Brien v. Rindskopf, 70 S. 
W.2d 1085, 334 Mo. 1233—John¬ 
ston V. City of St. Louis, App., 
13S S.W.2d 666. 

(2) While, on account of a dif¬ 
ference in facts, precedents are at 
the most merely helpful, they are 
not altogether valueless and some 
weight should he accorded thereto. 
Mo.—O’Brien v. Rindskopf, supra. 
Okl.—Coca Cola Bottling Co. of Tul¬ 
sa V. Black, 99 P.2d 891. 

(3) The verdicts of other juries 
approved by the courts represent 
the common or average judgment of 
mankind as to the proper recovery 
for similar injuries.—Chesapeake & 
O. Ry. Co. V. Arrington, 101 S.E. 415, 
126 Va. 194. 

(4) However, an award may not 
be declared excessive simply because 
amount is larger than is generally 
allowed in cases factually similar. 
—Gladstone v. Fortier, 70 P.2d 255, 
22 CaLApp.2d 1. 

(5) The appellate court is not dis¬ 
posed to either increase or diminish 
the award unless it is substantially 
out of line with other awards made 
In previous adjudications involving 
similar injuries.—Muller v. Herrin 
Motor Lines, La.App., 184 So. 406. 

(6) It has been declared that the 
lack of an exact rule of admeasure¬ 
ment and the difference in the evi¬ 
dence in each case make a compari- 
sQn of awards for siuiUar injuries 
of doubtful value.—Sim v. Weeks, 
45 P.2d 350, 7 Cal.App.Zd 28. 

(7) Indeed, it has been held, in 
the case of a loss of a limb, that, 
as a limb haay justly be of far more 
value in one case than in another, 
a comparison of the amounts award¬ 
ed for damages in other ccLsea can¬ 
not coiistitute a fair bdsts from 
which a reliable estimate can be 
made as to the reasonableness 6f; 
the verdict in questiom-^Bvans v. 


General Explosives Co., 239 S.W. 
487, 293 Mo. 364. 

3. Awards exceeding $25,0CM) 

(1) $100,000 for appalling inju¬ 
ries.—McDonald v. Standard Gas 
Engine Co., 47 P-2d 777. 8 Cal.App. 
2d 464. 

<2) $76,112.—Fulton v. Chouteau 
County Farmers' Co., 37 P.2d 1025, 
98 Mont. 48. 

(3) $50,000,—Budek v. City of Chi¬ 
cago. 279 III.App. 410. 

(4) $45,000. 

Ark.—Reader R. R. v. Sanders, 90 
S.W.2d 762, 192 Ark. 28. 

Ill.—^Wilson V. Baltimore & O. R. 
Co., 194 IlI.App. 491. 

(5> $40,000. 

S.C.—Huggins V. Atlantic Coast Line 

R. Co., 79 S.B. 406. 96 S.C. 267. 
Wash.—Haaga v, Saginaw Logging 

Co-, 5 P.2d 505, 165 Wash- 367, ar- 
flrmed 14 P.2d 55. 169 Wash. 547, 
and petition granted 15 P.2d 655, 
170 Wash. 93, 

(6) $35,000. 

Cal.—^Day v. General Petroleum Cor¬ 
poration, 89 P.2d 718, 32 Cal.App. 
2d 220. 

Ill.—Lamar v, Collins, 252 Ill.App, 
238. 

Neb.—^Kepler v. Chicago, St. P., M- 
& O. Ry. Co., 196 N.W. 161, 111 
Neb, 273, certiorari denied Chica^ 
go, St. P., M. & O. R. Co. V. Kep' 
ler, 44 S.Ct. 635, 265 U.S.^ 589, 68 
L,Ed, 1194. 

(7) $34,538.—McKay v. Pacific 

Building Materials Co., 68 P.2d 127, 

I 156 Or. 578. 

(8) $32,000.—Simmons V. Kansas 
City Jockey Cluby 66 &W.2cl 111, 334 

: Mo. 99. 

(9) $30,000. 

tF.S.—In re Central R. of Hew Jer¬ 
sey,' ,62 F^d 20, 

Ala.—^Illinois -Cent. R. Co. v. John-i 
Stom 87 So. 866, 206 Ala. 1, cer¬ 
tiorari denied 41 S.Ct. 2l8, 254 U. 

S. 654, 65 L.Ed. 469, error dis¬ 
missed Illinois Cent; R. Co. v. 
Johnson, 41 act, 375, 255 U.S. 

: 664, 65 L,Bd, 7SS. 

Ark.—^American Refrigerator Trans- 


t it Co. V. Stroope, S8 S.W.2d 840, 
i 1.91 Ark. 955. 

I Cal.—Adams v. Warren, 53 P.2d 780, 
11 Cal.App.Sd 344—Rannard v. 
' Harris, 297 P, 623. 113 Cal.App, 
15. 

Mo.—Vitale v. Duerbeck, 92 S.W.2d 
691, 338 Mo. 556. 

H.J.—Gulbrodt v. Wherry, 151 A. 

211, S N.J.Misc. 605. 

17 C.J. p 1091 note 85 [a] (4). 

(10) 129,000.—Albrecht v. Safe¬ 

way Stores, 80 P.2d 62, 159 Or. 331. 

(21) $26,000.—Sanford v. Charles 
H. Totty Co., 158 A 99, 10 N.J.Misc. 
116. 

Awards of ^25,€<00 

Ark.—McEachin & McBachin v- Hill, 
97 S.W.2d 70, 192 Ark. 1139. 

Cal,—Walker v. Adamson, 76 P.2d 
914, 9 Cal. 2d 287—Formosa v. 

Yellow Cab Co„ 87 P.2d 716. 31 
Cal.App.2d 77. 

Conn.—Richmond v. Cfty of KoJ> 
wich, 115 A. 11, 96 Conn. 582. 

Ga.—Ocilla Southern R. Co, v. Mc- 
Invale, 105 S.E. 451, 26 GauApp. 
106. 

HI.—Seiffe v. Seiife, 267 IlI.App. 23 
—Griswold v. Chicago Rys. Co., 
253 IlI.App. 498, affirmed 170 N.R 
845, 339 Ill. 94. 

Miss.—Mississippi Cent, R. Co. v. 
Smitn, 168 So. 604, 176 Miss. 306, 
certiorari denied and appeal dis¬ 
missed 57 S.Ct, 313, 299 U.S. 618, 
81 L.E4, 382. 

Mo.—Potashnick v. Pearline, 43 S. 
W.2d 790—Stein r, Rainey, 2M 0*. 
W. 53, ,316 Mo* 535. 

NeK—’ritomas v. 'Oti$ Blevator ,Co*r 
, 172 N.W, 53, 103 Neb. 401. 

N,J.—-Hoinm^ll v. Btrington. IS7 A 
613, 10 H.XMiWJ, 93. 

Okh—Marlaad Refining Co. v. Mc- 
Oung, 226 P. 312, 102 Okl. 56. 
aC.—Key V. Carolina* & N. W. Ry. 
Co., 162 S.B. 582, 165 S.C. 43, ap¬ 
peal dismissed Carolina & N. W. 
Ry. Co, V. Key, 52 S.Ct. 139, 284 
. U.S. 691. 76 L.Ed. 583. 

17 C.J. p 1091 note 85 [a] (6). 
Awards between $20,0©a aaaA 

(1) $24,992.93.—^Brooks v* Neeiv 
47 P.2d 452, 46 Ariz. 144. 
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I2| $V. P# ibrtily j tinran dii<nii55»“rl S.Ct. 152, 
€um Co.,' STs 6^4, 537 Mo. i T.S. «15, 7 4 b.Kii. 656. 


ilU I23,2r>t;,5i'j.—Ad>ksrn v. Or?-'-I 

II. & Xnv. Co., 294 j 
F. 154 Or. ">7i ^ 

II) — FJt-hOMirh v. D^-troit 

Unit^^ci Ky., 171 X.W. 519, 2‘'M Mu:h. 

115 . 

(51 $22,021.75.—Straker v. Erie B. 
Co., 21)1 X.Y.S. 245, 206 App.Piv. 

35X e«‘rtiorari denied Erie R. Co. v. 
Slrakrr, 14 S.Cc. 335, 261 U.S. 5S7, 
6« R.Ed. S62. 

16) 122,500. 4 

CaL—Skiilte v. Ahern. 71 P,2d 340. J 

22 CaI.App.2d 460. ! 

Maas.—-Shaw v. Boston & W. R. j 

Corp., 8 Cray 45. | 

Mo.-“Rouehene v. Ganihle Const. 

Co., 89 S.W/Jd 5S, 338 Mo. 12.1. 
Tex.—Ross V. Haner, Civ.App., 

S.W. 231, affirmed, Coin.App., 

S.W. 1016. 


ok5.—Wn*hUa FaEs & X. W. Ry. 
Co. V. Davern, 177 i*. 909. 74 Okl 
151. 

T«-‘nn.—luvia-MiZe Co. v. Weller, 13 
Tenn.App. 216. 

Tex.—Clark-Raniel’s v. Civ. 

App., 151 S.VV.Id »‘rror re¬ 

fused—Independ'^-nt-E'i stern Tor¬ 
pedo Co- V. Hemnglon, On.-lpp. 
59 S.W.2d 222, llOS, reve^^ed on 
I other grounds 95 S.lV.2d 377, 12S 
Tt-x. IT—GaIv«^slon, IL & S. A. Ry. 
Co. V. Mallott, Civ.App., 6 S.W.2d 
432, error dismissed—Galveston, 
H. & S. A. R. Co. V- Hariing, Civ. 
App., 2’'8 S.W. 2 e 7 , affirmed. Com. 
App., 260 S.W. 1016. 

Wash.—Carlson v. P. P. Collier & 
Son Corporation, 67 P.2d 842, 190 
Wash. Sol—Boggess v. King Coun¬ 
ty, 274 P. 2SS, 150 Wash. 578. 

C.J. p 1091 note 85 [a] (9). 
j Awards hetweea f 15,COO and $20,- 
I 009 
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(7) $22,000.—Perry v. D. J. & T- 
Sullivan. Ino., 26 P.2d iSf), 219 Cal. 
384—17 C.J. p 1091 note 85 [a] IS). 

(8) $21,168.—Hughes V. Mississip¬ 
pi River & B. T. Ry., 274 S.W. 703, 
309 Mo. 560. 


<9) $21,000,—De “Witt v. Brown, 
145 A. 321, 7 X'.J.Misc. 316. 

(10) $20,607.—Aronoviteh v. Ay¬ 
res, 193 S.E. 524, 169 Va. 30g. 

Awards of $20,000 

Ark.—Kansas City Southern Ry. Co. 
V. Larsen, 114 S.W.2d 1081, 195 
Ark. SOS, certiorari denied 59 S. 
Ct. 82, 305 U.S. 621, S3 L.Bd. 397 
—Postal Telegraph-Cable Co. v. 
White. SO S.W.2d 63,1, 190^ Ark. 
365, appeal dismissed 56 S.Ct. 102, 
296 TJ.S. 534. SO L.Ed. ISO. 

Cal.—Sellers v. Wood Hydraulic 
Hoist & Body Co„ 271 P. 1055, 205 
OaL 519—Bencich v. Market St. 
Ry. Co„ S5 P,2d 556. 29 Cal.App,2d 
641—y. Gasser Motors, 72 
F.2d 172. 22 Cal.App,2d 636. 

Ill,—O’Connell v. Chicago & N. W. 
R. Co-. 27 Xr.B,2d 644, 305 Ill.App. 
430—Liss V- Haskell & Barker Car 
Co., 205 IlkApp. 41S. 

Iowa.—Engle v. Ungles, 273 H.W. 
879, 223 Iowa 78(^. 

Miss.—Masonite Corporation v- 
Loohridge. 140' So. 223, 163 Miss. 
364, suggestion of error overruled 
141 So. 758, 163 Miss. S64. 

Mo.'—Smith v. Acme Boiler & Tank 
Co., 32 S.W. 2d 576, 126 Mo. 734— 
Skinner v. Bavis, 280 S-W. 37, 312 
Mo. 5S1, certiorari granted Mel¬ 
lon V. Skinner, 46 S.Ct. 632, 271 
U.S. 656, 70 L-Ed. 1135, certiorari 
dismissed 47 S.Ct. 331, 273 U.S. i 
776, 71 L.Ed. S87—Payne v. Da¬ 
vis, 252 S.W. 57. 29S Mo. 645- 
Ohio.—Becker S. S. Co. v. Snyder, 
166 N".E. 645, Si Ohio App. 379, 
certiorari granted 50 S.Ct. 36, 280 
U.S. 543, 74 L.Eki, 603 and cer- 


I (1) $19,.500.—Reilly v- Cohen, 139 
i A. 23S. 5 X.J.Misc. 991. 
j (2) $18,750.—Ferris v. Shandy, 174 
; P. 1060, 71 Okl. 15. 

I (3) 118,725.51.—Wilson v. Chicago 
i Heights Terminal Transfer R. Co., 
! 212 Ill.App. 271. 
i 14) $18,500. 

^ X.Y.—Tuthill V. Long Island R. Co., 
i 30 X.Y.S. 959, SI Hun 616. 

Tex.—Galveston, H. & S. A. R. Co. 
j V. Butts, Civ.App., 209 S.W. 419, 
I error refused, 
j (5) $18,000. 

Mo.—Brickell v. Fleming, 281 S.W. 
951. 

Tex.—Texas & X. O. R. Co. v. Mc¬ 
Ginnis, Civ.App., 81 S.W.2d 200, 
affirmed 109 S.W.Id 160, 130 Tex. 
338—Wichita Falls & S. R. Co. v. 
Holbrook, Civ.App., 50 S.W.2d 428, 
affirmed 78 S.W 2d 938, 125 Tex. 
184, certiorari denied 56 S.Ct. 139, 
296 U.S. 618, SO L.Ed. 439—Louis¬ 
iana Ry. & Xav. Co. of Texas v. 
Taylor, Civ.App., 285 S.W. 925. 

17 C.J* p 1091 note S5 [b] (4). 

<6) $17,600. 

Cal,—Dwelly v. McReynolds, 56 P. 
2d 12318, 6 Cal.2d 128—Wickman v, 
Lowenstein, 28 P.2d 681, 136 Cal. 
App, 279. 

Ga.—liouisville & N. R. Co. v. Stall¬ 
ings, 133 S.E. 288, 25 Ga-App. 376. 
Ky.—^Louisville & N. R, Co- v, Lew¬ 
is, 291 S-W. 401, 218 Ky- 197. 

Minn.—Elliason v. Western Coal & 
Coke Co., 202 X.W. 485, 162 Minn. 
213. 

Tex.—Galveston, H. & S. A. R. Co. 
V. Miller, Civ.App., 192 S.W. 593. 
<7) $17.480.—Ellis v. Whitmeyer. 
La.App„ 183 So. 77, 

(8) $17,000. 

Mo-—Lewis v. St. Louis Independ- 
I ent Packing Co.. 3 S.W-2d 244. 
Ohio.—Hill V. Cleveland Ry. Co., 20 
Ohio X.F., N-.S., 257. 


916 


—Baker v. Grace, Civ.App., 2X3 
S.W. 299, error refu.sed. 

{9) $16,600.—Fehler v. City of 
Montcsano, 188 F. 5, 110 Wash. 143. 
(10) $16,500. 

, 115 .—Chicago City R. Co. v. Leach, 
SO Ill.App. 354, reversed on other 
grounds 55 X.El. 334, 182 Ill. 359. 
^In.—Tan Loon v. St. Louis Mer¬ 
chants’ Bridge Terminal Ry. Co.. 

' 6 S.W'.ld 5S7, 319 Mo, 94S, cer* 

I tiorari denied St, Louis Merchants 
Bridge Terminal R. Co. v. Tan 
Loon. 49 S.Ct. 31, 278 U.S. 632, 73 
L.Ed. 549. 

I (11) $16,472.30.—Colvin v. Simon¬ 
son, 16 P.2d 839, 170 Wash. 341. 

(12) $16,000. 

Conn.—Baldwin v. City of Norwalk, 
112 A. 660, 96 Conn. 1. 

Minn.—Kloppenburg v. Minneapolis, 
St. P. & S. S. R. Co., 143 N.W. 
322, 123 Minn. 173. 

Mo.— Northern v. Chesapeake & Gulf 
Fisheries Co., 8 S.W.2d 982, 320 
Mo. 1011. 

Pa.—Packard v. Pittsburgh Rys. Co., 
192 A. 395. 326 Pa. 474. 

(13) $15,960.—Sparling v. City of 
Seattle, 218 P. 200, 126 IVash. 444. 

(14) $15,666.—Claggett v. Phillips 
Petroleum Co., 92 P.2d 52, 150 Kan. 
191. 

(15) $15,464.50.—Hamilton v. Lee, 
La.App., 144 So. 249. 

(16) $15,333.—Leuthe v. Erie R. 
Co., D.C.N.Y., 12 F.Supp. 161. 

(17) $15,300.—^Feenberg Supply 

Co. V. Pierce, 95 P.2d 640, 185 Okl. 
662. 

(IS) $15,254.32.—Borski v. City of 
W^akefield, 215 N.W. 19, 239 Mich. 
656. 

(19) Other amounts see 17 C.J. p 
1091 note 85 [b] (1), (3), (5), (8). 
( 10 ). 

Awards of $15,000' 

U.S.—Chapman & Dewey Lumber 
Co. v. Hanks, CC.A.Tenn., 106 F. 
2d 482. 

Ark.—Missouri Pac. Transp. Co. v. 
George, 133 S.W.2d 37, 198 Ark. 
1110—Dixie Bauxite Co. v. Webb. 
63 S.W-2d 634, 187 Ark. 1024. 

Cal.—Johnston v. Peairs, 3 P.2d 617, 
117 Cal.App. 208—Bennett v. Har¬ 
dy, 291 P. 903, 108 Cal.App. 473— 
Driscoll V. California Street Cable 
R. Ct»., 250 P- 1062, 80 Cal.App. 
208. 

Colo.—Denver & Salt Lake Ry. Co. 
V. Granier, 89 P.2d 245, 104 Colo. 
131. 

Conn.—^Nirenstein v. Sachs, 167 A. 
822, 117 Conn, 343—Stressman v. 
Vitiello, 158 A. 879, 114 Conn. 370. 
Ga.—Southern Ry. Co. v. Wessinger, 
124 S.E. 100, 32 Ga.App. 551. 

Ill.—Kramer v. Safeway Lines, 13 
N.B.2d 995, 294 Ill.App. 611. 

Ky,—Chesapeake & O. Ry. Co. v. 

Honaker, 226 S.W. 394, 19.0 Ky. 125. 
Minn.—Leonczafc v* Minneapolis, St. 
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p. & S. S. M. Ry. Co.. 201 N.IV. 

5H1, 161 Mmn. 304—Robinson v. 
Minneapolis, St. P. & S. S. M. Ry. 
Co.. 169 X.IV. 146, 111 Minn. 2S. 

—Melenson v. Howell, 130 S.AV. 
2d 555, 344 Mo. 1137—Scheipers v. 
Missouri Pac. R. Co., 298 S.W. 51 

__ Gould V. Chicag-o, B. & Q. R. Co., 

290 S.W. 135, 315 Mo. 713. 

—Bedell v. Mandel, 155 A. 383, 
108 N.J.Law 22—Bowen v. Healy’s 
Inc., 197 A. 655, 16 N.J.Misc. 113, 
appeal dismissed Fisher v. Healy’s 
Special Tours, 1 A.2d 848, 121 N. 
J.Law 198—Loccisano v. Feltus, 
156 A. 332, 9 N.J.Misc. 1045. 

Y.—McArdle v. State, 295 N.Y.S. 
648, 251 App.Div. 773. 

Or.—Davis v. Springer, 275 P. 600, 
128 Or. 582. 

Pa.—Petrie v. Kaufmann & Baer Co., 
139 A. 878, 291 Pa. 211—Kayser v. 
Pennsylvania B. Co., 10 Pa.Dist. 
& Co. 799. 

Tex.—Texas & N. O. Ry. Co. v. Hart, 
Civ.App., 294 S.W. 978—Hines v. 
Parsons, Civ.App., 221 S.W. 1027, 
dismissed for want of jurisdiction. 
17 C.J. p 1091 note 85 [b] (11). . 

Awards "between $10,000 and $15,000 

(1) $14,333.—Gulf Production Co. 
V. Adams, Tex.Civ.App., 49 S.W.2d 
889, error refused. 

(2) $14,000, 

Conn.—Carlson v. Associated Realty 
Corporation, 159 A. 885, 114 Conn. 
699. 

Pa.—Nadler v. Warner Co., 184 A. 3, 
321 Pa. 139. 

Tt.—Rule V. Johnson, 162 A. 383, 
104 Vt. 486. 

17 C.J. p 1091 note 85 [c] (2). 

(3) $13,500. 

Mo.—Fullerton v- Fordyce, 44 S.W. 
1053, 144 Mo. 619. 

N.Y.—Kinsey v. William Spencer & 
Son Corporation, 300 N.Y.S. 391, 
165 Misc. 143, affirmed 8 N,Y.S.2d ' 
529, 255 App.Div. 995, affirmed 22 
N.E.2d 168, 281 N.Y. 601. 

(4) $13,250.—Juznik v. Kansas City 
Southern Ry. Co., 199 P. 90, 109 Kan. 
359. 

(5) $13,000. 

Hawaii.—^Ward v. Inter-Island Steam 
Nav. Co., 22 Hawaii 488. 

Mo.—Haggard v. Union Depot Bridge 
& Terminal R. Co., 256 S.W. 783, 
302 Mo. 19. 

(6) $12,850.—^Napier v. Patterson, 
196 N.W. 73, 198 Iowa 257. 

(7) $12,500. 

(3a-—Hexter v. Burgess, 184 S.E. 769, 
52 Ga.App. 819—^Western & A. R^ 
R. V. Groover, 155 S.E. 500, 42 Ga. 
App. 200. 

HI.—Krug V. Walldren Express & 
Van Co., 214 Ill.App. 18, affirmed 
Walldren Express & Van Co. v. 
Krug, 126 N.E. 97, 291 HI. 472. 
la-—Mallard v. State, App., 194 So. 
447. 

N.J.—Schorr v. Eastern Engineering 
Co., 155 A. 790, 9 N.J.Misc. 786. 


X.Y.—Dooley v. State, 5 N.Y.S.2d 760, 
2.54 App.Div. 381, affirmed 21 N. 
E.2d 518, 280 N.Y. 718. 

Okl.—New' V. Hughes, 194 P. 1071, 
80 Okl. 129. I 

S.C.—Langston v. Fiske-Carter Const. 

Co„ 1S5 S.E. 62, ISO S.C. 113. 

Tex.—International Great Northern 
R. Co. V. Hall, Civ.App., 70 S.W. 
2d 1025—G. A. Stowers Furniture 
Co. V. Bichon, Civ.App., 254 S.W. 
606. 

17 C.J. p 1091 note 85 [c] (6). 

(8) $12,364.50.—Cottrill v. Pinker¬ 
ton, 248 N.W. 124, 211 Wis. 310. 

(9) $12,230.—Steinke v. Northern 
Telephone Co., 191 N.W. 477, 49 N. 
D. 433. 

(3 0 ) $ 12 , 000 . 

U.S.—Greer v. Hendrix. C.C.A.IIL, 
69 F.2d 404. 

Ark.—St. Louis-San Francisco Ry. 
Co, V. Murphy, 270 S.W. 956, 168 
Ark. 330. 

Cal.—Anderson v. San Prancisco-Oak- 
land Terminal Rys., 214 P. 289, 61 
Cal.App. 21. 

Ill,—Arlt V. Chicago Motor Coach Co., 
13 N.E.2d 516, 294 Ill.App. 602. 
Ind.—Citizens' Telephone Co. v. 
Prickett, 125 N.E. 193, 189 Ind. 
141. 

Iowa.—Henriksen v. Crandic Stages, 
246 N.W. 913, 216 Iowa 643. 

La.—Stough V. Young, App., 185 So- 
476. 

Mo.—Feltz V. Terminal Railroad 
Ass’n of St. Louis, 81 S.W.2d 616, 
336 Mo. 790—Hoffman v. Peerless 
White Lime Co., 296 S.W. 764, 317 
Mo. 86. 

Pa.—Linhoss v. Hodgson, 165 A. 379, 
310 Pa. 339, 

Tenn.—^Chumley v. Anderton, 103 S. 

W.2d 331, 20 Tenn.App. 621. 

Tex.—Dallas Ry. Co. v. Hallum, Civ. 

App., 276 S.W. 460. 

17 C.J. p 1091 note 85 [c] (7). 

(11) $11,762.50.—Burnett v. Wein¬ 
stein, 59 P.2d 258, 154 Or. 308. 

(12) $11,500. 

Ky.—Louisville Lozier Co. v. Sallee, 
180 S.W. 841, 167 Ky. 499. 

Mo.—Hulsey v. Tower Grove Quarry 
& Construction Co., 30 S.W.2d 1018, 
326 Mo. 194, 

(13) $11,102.80.—^McManus v. Ar¬ 
nold Taxi Corporation, 255 P. 755, 
82 CaLApp. 215. 

(14) $11,000, 

Cal-—Bock V. Hamilton Sqtiare Bap¬ 
tist Church, 26 P.2d 7, 219 Cal. 
284- 

—Rathbone v. Detroit United 
Ry., 169 N.W. 884, 203 Mich. 695. 
Mo.—Cordray v. City of Brookfield, 
88 S.W.2d 161. 

—^Weber r. Thompson-Belden & 
Co., 181 N.W. 649, 105 Neb, 606. 
Tex.—Orange & N. W. R. Co. v. Ta¬ 
tum, Civ.App., 261 S.W. 421. 

17 C.J. p 1091 note 85 [c] (11) 

(15) $10,870,48.—Fenstermacker v. 
Philadelphia & R. Ry. Co., 29 Pa. 
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Dist. 292, 9 Lehigh ro.L.J. 114, 12 
Berks.Co. 7. 

(13) $10,500.—Murphy v. Rochester 
T*‘b'phnne Co., 2113 N.Y.S. 669, 208 
App.Div. 392, affirmed 148 N.E. 735, 
2i(i N.Y. 629—17 C.J. p 1091 note 85 
M ( 12 ). 

(17) $10,364.—Boulderado Motors 

V. I’eterson, 66 P.2d 1269, 100 Colo. 
23S. 

(IS) $10,300.—Hysong v. J, Kenny 
Transfer Co„ 154 A, 922, 304 Pa. 102. 

(19) Other amounts see 17 C.J. p 
1091 note 85 id (1), (5), (9), (10), 
(13), (14). 

Awards of $10,000 

Ark.—Arkansas Power & Light Co. 

V. Thompson, 120 S.W.2d 709, 196 
Ark- 1012—^Arkansas Power & 
Light Co. V. Hughes. 76 S.W.2d 53, 
189 .4rk. 1015—^IValker v. Barnhart, 
63 S.W.2d 974, 187 Ark. 1110— 
Simms Oil Co. v. Seago, 63 S.W.2d 
834, 1S7 Ark. 1089—Arkansas Pow¬ 
er & Light Co. V. Cummins, 28 S. 

W. 2d 1077, 181 Ark. 1145, 182 Ark. 

1—Arkansas General Utilities Co. 
V. Culbreath, 6 S.W.2d 296, 177 Ark. 
359—^Arkansas Land & Lumber Co. 
V. Fitzhugh, 219 S.W. 1022, 143 
Ark. 122—Dickinson v. Brummett, 
201 S.W. 812, 133 Ark. 30. 

Cal.—Mecchi v. Lyon Van & Storage 
Co., 102 P.2d 422, 38 CaI.App.2d 
674. hearing denied 104 P.2d 26. 
38 Cal.App. 2d 674—Mon iz v, Bet¬ 
tencourt, 76 P.2d 535, 24 Cal.App. 
2d 718—Oliveira v. Warren. 76 P. 
2d 113, 24 Cal.App. 2d 712—Sarcady 
V. Biedenweg, 3 P.2d 43, 116 Cal. 
App. 581. 

Conn.—Phillips v. Winchester, 122 A. 
792, 100 Conn. 12. 

Ga-—Candler v. Smith, 179 S.EL 395, 
50 Ga.App. 667—Davis v. Jones, 129 
S.E. 892, 34 Ga.App. 7. 

Ill.—McKenna v, Chicago City Ry. 

Co., 129 N.E. 814, 296 Ill. 314. 

Ind.—Indianapolis & C. Traction Co. 

V. Roach, 135 N.E. 334, 192 Ind. 384 
—Hoeppner v. Saltzgaber, 200 N.E. 

j 458, 102 Ind.App. 458. 

! Kan.—Tilden v. Ash, 67 P.2d 614, 145 
Kan. 909. 

Ky.—Marsee v. Johnson, 86 S.W.2d 
299, 260 Ky. 615. 

La.—Maddox v. Pattison, App., 186 
So. 894—Fowler v. Monteleone,. 
App., 153 So. 490. 

Mich.—Emery v. Ford, 207 N.W. S56, 
234 Mich. 11. 

Minn.—Rimmer v. Cohen, 215 N.W. 

198, 172 Minn. 134. 

Mo.—Fourcade v. Kansas City, 118 
S.W.2d 1, 342 Mo. 847—Warren v. 
Giudlci, 50 S.W.2d 634, 330 Mo. 
483—Thompson v. City of Lamar, 
17 S.W.2d 960, 322 Mo. 514—Ben- 
nison v. Davis, 280 S.W. 42, cer¬ 
tiorari granted Mellon v. Bennison, 
46 S.Ct. 632, 271 U.S. 657, 70 L.Bd. 
1135 and certiorari dismissed 47 
S.Ct. 333, 273 U.S. 776, 71 L.Ed. 
887—Banks v. Morris Sc Co., 257 

W. 482, 302 Mo. 254—Dunsmore v. 
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Hartmann, 256 S,W. 1031“—Pr^^Rton 
V- Union Pac. R. Co., 23^ S.W. PlSO, 
292 Mo. 442, certiorari dismiss^'d 
Davis V. Preston, 42 S.Ct. 14, 2S0 

U. S. 752, 67 U.Ed, 496--Hit«- v, St. 
Josepli & G. I. Ry. Co., 225 S.W. 
916—Ganz v. Metropolitan St. H. 
Co., 22•> S.U'. 490. 

Neb.—Olson v. Hansen, 240 N.W. 551, 
122 Xeb. 492—Campbell v. Brandels 
Inv. Co., 236 X.W. 150, 121 Xeb, 
50. 

N.H.—-Davidson v. Maine & New 
Hampshire Granitci Corporation, 3 
A.2d 106, 59 N.H. 535. 
N.J.-"-DallGnbach v. Hincline, 157 A. 
249. 9 X.J.Misc, 1075—Van Note 

V, New York & L. B. R. Co., 130 
A. 270, 3 X.J.Misc. 063. 

N.M.—Johnson v. City of Santa P6, 
290 F. 793, 35 N.M. 77. 

Ohio,—^Representative Bus Co. v. 
Simmons, 159 N.E. S46, 26 Ohio 
App. 367. 

Pa.—McCielian v. Fox, 177 A. S23, 
318 Fa. 433—Curry v. J. M. Will- 
son & Sons, 152 A. 746, 301 Fa. 
467—Cherry v. Nusbaum, 149 A. 
no, 299 Fa. 91. 

Tenn.—Wilson v. Moudy, 123 S.W.2<i 
828, 22 Tenn.App, 356—Colonial 

Baking: Co. v. Acqulno. 103 S.W.2d 
613. 20 Tenn.App. 695—Union Trac¬ 
tion Co. V. Todd, 64 S.W.2d 28, IS 
Tenn.App. 200. 

Ta.—Dobson-Peacock v. Curtis, 186 
S.B. 13, 166 Va. 55f>. 

Wash.—^Vlzzaro v. King- County, 227 
P. 497, 130 Wash. 398—Samuels v. 
Hiawatha Holstein Dairy Co., 197 
P. 24, 115 Wash. 343. 

Wis,—Helgoe v. Bade, 229 N.W. 541, 
201 Wis. 193—Carson v. Beet, 203 
N.W, 394, 186 Wis. 566, 

17 CJ, p 1091 note 85 [c} (15), 
Awards between $3,C€0 and flO,OCK> 

(1) $9,883.33.—Valleiy v. Scott, 138 
A. 311, 126 Me. 597. 

(2) 19,800.—^Weckworth v. Proud- 
foot, 214 N.W. 52, 171 Minn. 321. 

(3) $9,750.—^Timmerman v. March, 
2T1 N.W. 697, lt9 Minn. 376. 

(4) $9,600'.—^Judkins v. Sprague, 
18? N.W. 705, 152 Minn. 1, 

(5) $9,600.—Pfati V. Stokke, Mont., 
103 P.2d 673—17 C.J. p 1091 »te S5 
[d| (2). 

(6) $9,200.—City of Phoenix v. 
Parker, 67 F.2d 228, 49 Arix. 382. 

<7) $9,000. 

Cal.—Passett v. Nascimiento, 291 P. 
269, IGS Cal. App. 14—Batfcy y. 
TCoIfe. 259 P. 470, 85 Cal.App. 332. 
HI.—Holt V. Sorge, 7 N.El2d 6#2, 280 
IILApp. 622. 

Minn.—Pic he v. Halverson, 272 N.W. 
591, 199 Minn. 526. 

(S) $S,S95.—Kane v. New Idea 
Realty Co., 133 A. 686, 104 Conn. 508. 

(9) 18,750. 

Colo.—Knaus v. Yoder, 52 P.2(i 1152, 
98 Colo. 1. 


Conn.—Gatc.H v. Crane Co.. 129 A. 7^2,1 
107 Conn. 201. ! 

fin) ! 

Mo.—Lauek V. Reis, 274 S.W. <21, [ 
,310 Mo. 1*1—W-nzcl V. Busch, J.'9 i 
S.W". 787. i 

Or.—Curtis v. Ke-b-r. 2SH P. 196, 126 j 
Or. 67. I 

17 C.J. p 1091 note S5 id} fi). j 

fll) $3.i50.—Bradley v. City of j 
Seattle, 294 P. 554. 16’' Wafch. 100. 

(12) $8,125.—Mason v. United Rys. 
Co. of St. Louis, Mo., 246 S.Wb 31S. 

(13) 1^,123.—Carson v. Turrish, 16S 
N.AV. 349, 140 Minn. 445, L.R.A, 
191SP 154. 

(14) Other amounts see 17 C.J. p 
1091 note S5 fd] (1), (3). 

Awards of $3,000 

(1) To injured person. 

tJ.S.—I^ong Transp. Co. v. Domumt, 
C.C.A.I1I., 03 F.2d 23. 

Ark.—Powell Bros. Truck Lines v. 
Barnett, 121 S.W.2d 116, 196 x\rk. 
1082. 

Cal.—"Wright v. Southern Counties 
Gas Co„ 283 P. S23, 102 Cal.App. 
656. 

La-—Barr v. Fidelity & Casualty Co. 
of New York, App., 188 So. 521— 
Mosher V. Burglass, App., 172 So. 
124, reinstating decree 170 So. 416. 
Mo.—Maloney v. United Rys. Co. of 
St. Louis, 237 S.W. 509. 

N.D.—r\sch V, W^ashburn Lignite Coal 
Co., 186 N.W. 757, 48 XFD. 734. 

Okl.—Rhodes v. Lamar, 292 P. 335, 
145 Okl. 223. 

Tex.—Crim v. Hunter, Civ.App., 97 
S.'W.2d 979, error dismissed by 
agreement.—Schaff v. Stripling, 
Civ.App., 265 S.W. 264. 

Wash-—Borland v. Pacific Meat & 
Packing Co., 279 F. 04, 153 Wash. 
14. 

Wis.—Stoffle V. Milker, 207 N.W. 685, 
189 Wis. 414, followed in 207 N.W. 
687, 189 Wis. 419—^Hommel v. 

Badger State Inv, Co,, 165 N.W. 20, 
166 Wis. 235. 

17 C.J, p 1091 note 85 [d} (5). 

(2) To husband of injured woman 
for hospital, medical and surgical ex¬ 
penses and for loss of services, con¬ 
sortium, companionship, and society. 
—Bedell v. Mandel. 155 A. 383, 10§ N. 
J.Xaw 22. 

Awards between $7,0(K> and $3,000 

(1) $7*915.66,—Welp v. Bogy, 8 S. 
W.2d 599, 320 Mo. 672. 

(2) $7,861.—Fixico v. Harmon, 70 
P.2d 114, ISO Okl. 413. 

(3) $7,635.—Whitfield v. Loveless, 

1 TenmApp. 377. 

(4) $7,500. 

Ala,—Alaga Coach Line v. McCarroll, 
151 So. 834, 237 Ala, 686, 92 A.L.R. 
470. 

Cal.—Cooney v. Pirrelli, 266 P. 273, 
204 Cal- 4—'Flury v. Beeskau, 33 P. 
2d 1033, 139 Cal.App. 398“^Reuter 
V. Hill, 28 P.2d 390, 136 CaLApp. 
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67—Smith v. Brown, 283 P. 132, 
1m 2 CaLApp. 177. 

Ill.—Kondrath v. City of Chicago, 20 
N.K.Jd 100, 290 IILApp. 260— 
Carty v. O. H. Yates & Co., 14 X. 
E.2d 254, 204 Ill.App. 47 4—Ul- 

brirht v. We.strrn Coach Lines, 6 
X.E.2d 031, 2S9 IILApp. 164—Mas- 
tsn V. National Tea Co., 278 Ill.App. 
60. 

La.—Bates v. Hayden, National Cas- 
ualtj^ Co., Intervenor, App., 188 So. 
751. 

Minn.—Johnston v. Selfe, 251 K.W. 

525, 190 Minn. 269. 

Itlo.—Van Houten v. Kansas City 
Public Service Co., 122 S.W.2d 868, 
233 Mo.App. 423—McWhorter v. 
Dahl Chevrolet Co., App., 88 S.W. 
2d 251—Wallace v. F. Burkart Mfg. 
Co., App., 52 S.W,2d 1032—Humpert 
V. Wells, App., 253 S.W. 60—John¬ 
son V. Kansas City Rys. Co., App., 
233 S.W. 042—Lane v. Kansas City 
Rys. Co., App., 228 S.W. 870—An¬ 
derson V. Lusk, App., 202 S.W. 304. 
N.H.—Zeroyan v. Duncan, 184 A. 860, 
88 N.H, 114. 

jj-.j.—Hughes V. English, 152 A. 473, 
9 N.J.Misc. 28—Treupel v. Yellow 
Cab. 152 A. 468, 8 N.J.Misc. 914. 
S.D.—Griebel v. Ruden, 249 N.W. 
810, 61 S.D. 507, affirmed 253 N.W, 
447, 62 S.D. 469. 

Tenn.—Goebel v. Fleming, 13 Tenn. 
App. 473—P. & B. Storage & Trans¬ 
fer Co., Inc. v. Lane, 11 Tenn.App. 
237. 

Tex.—Lightsey Black & White Cab 
Corporation v. Littlefield, Civ.App.,. 
48 S.W.2d 766, error refused. 

17 C.J. p 1091 note 85 [d] (7). 

(5) $7,498.—Warner v. Ware, 182 
So. 605, 136 Pla. 466. 

(6) $7,450.—Anderson v. Byrd, 275- 
N.W. 825, 133 Neb. 483. 

(7) $7,448.—Pietrantonio v. Tonn's: 
Estate, 270 N.W. 777, 278 Mich. 535- 

(8) $7,250 to husband of injured 
person for loss of services.—Zingre- 
be V. Union R. Co., 67 N.Y.S. 554, 56. 
App.Div. 555. 

(9) $7,250 to injured person. 

Cal.—Rannard v. Harris, 8 P.2d 864*. 
121 CaLApp. 281. 

Pa.—Herb v. Haliowell, 154 A, 582,. 
304 Pa. 128, 85 A.L.R. 1004. 

(10) $7,248.60 to husband for per¬ 
manent injuries to his forty-one year 
old wife, disabling her from per^ 
forming household duties.—Poslien v- 
Secker, 248 N.W. 731, 189 Minn. 118, 

(11) Other amounts see 17 C.J. P* 
1091 note 85 [dl (6), (9)-(ll). 
Awards of $7,000 

(1) To husband for expenses and 
loss of wife's services and society.— 
Demarest v. Palisade Realty Amuse¬ 
ment Co., 136 A. ?37, 5 N.J.Misc. 268. 

(2) To injured person. 

Ind-—Kenwood Tire Co. v. Speckrhan,, 
176 N.B. 29, 92 Ind.App. 419. 

Kyj—^Louisville Tasdcab & Transfer 




25 aJ.S. 

Co. V. Reno, 35 S.W.2d 902, 237 Ky. 
452. 

Miiin.—Hughes v. City of Duluth, 281 
X.W. S71, 204 :Hinn. 1, 120 AX.R. 
1144. 

Mo.—Hilderbrand v. St. Louls-San 
JFrancisco Fwy. Co., 29S S.W. 1069. 
220 Mo.App. 1229—Heather v. City 
of Patoyra, App., 245 S.IV. 390. 
N.T.—Riley v. Central N. Y. Freight- 
ways, 7 X.Y.S.2d 454, 255 App.Div. 
S95. 

Ohio.—Spears v. New York Cent. R. 
Co.. 22 N.E.2d 634, 61 Ohio App. 
404. 

B.I.—Dangley v. F. W. ‘VVoolworth 
Co., 131 A. 104, 47 R.I. 165. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Braziel, Civ.App., 30 S. 
W.2d 652, error dismissed. 

Ya.—Stallard v. Atlantic Greyhound 
Lines, 192 S.E. 800, 169 Va. 223- 
Wis.—Butts V. Ward, 279 N.W. 6, 227 
Wis. 387, 116 A.L.R. 1441. 

17 C.J. p 1091 note 85 [d] (12). 

Awards Tbetweea $6,000 and $7,000 

(1) $6,950.—Olson v. Purity Bak¬ 
ing Co., 242 N.W. 283, 185 Minn. 571. 

(2) $6,860.40.—Collins v. Safeway 
Cab Transfer & Storage Co., 97 P.2d 
1110, 151 Kan. 242. 

(3) $6,800. 

Oat—Bence v. Teddy's Taxi, 297 P. 

128, 112 Cal.App. 636. 

Mo.—Schleef v. Schoen, 270 S.W. 410, 
216 Mo.App. 499. 

<4) $6,791.—Hill V. Finnemore, 172 
A. 826, 132 Me. 459. 

(5) $6,607.—O’Brien v. Union Tele¬ 
phone Co., 199 N.W. 671, 228 Mich, 
156. 

(6) $6,575. — Hettmansperger v. 
Hettmansperger, 5 N.E.2d 685, 103 
Ind.App. 632. 

(7) $6,500. 

Iowa.—^Wolfson v, Jewett Lumber 
Co., 230 N.W. 336, 210 Iowa 244, 
modifying 227 N.W. 608, 210 Iowa 
244. 

Ky.—Struck Const. Cp. v. Gregg, 27 
S.W.2d 973, 234 Ky. 181. 

Mo.—Green v. Kansas City, App., 107 
S.W.2d 104—Weisbrod v. Mueller, 
App., 285 S.W. 542. 

Neb.— Gilbert v. Welch Restaurant 
Co., 240 NW. 313, 122 Neb. 312. 

Pa.—Moraski v. Philadelphia Rapid 
Transit Co., 142 A, 276, 293 Pa. 
224. 

Tex.—^St. Louis, B. & M. Ry. Co. v- 
Webber, Civ.App., 202 S.W. 519, er¬ 
ror denied, Sup., 210 S.W. 677, 109 
Tex. 383. 

17 C.J. p 1091 note 85 [d] (16), (17). 

(8) $6,474.50.—Fisher v. Central 
Sui'ety & Insurance Corporation, 86 
P.2d 583, 149 Kan. 38. 

(9) $6,400,—Caliban v. Yellow Cab 

Co, of , San Diego, 13 P.2d 931, 125 
C^tApp. 649. s 

(10) $6,375.—Saums Y. Parfet, 258 

N.W, 235, 270 Mich. 165. , 
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<11) $6,250.—Dermott Groc^'ry & 
CommisFion Co. of Euilora v. Meyer, 
101 S.W.2d 44.1, 193 Ark. 591. 

(12) $6,108.—-Nadeau v. Perkins, j 

193 A. 877, 135 Mv. 215. i 

I 

(13) Other amounts see 17 C.J. p' 
1091 note 85 W (13), (14), (IS), i 
(19). 

Awards of $6,000 

(1) To husband for permanent in- j 
juries to his twenty-eight year old I 
wife, w’ho had previously enjoyed | 
good health, where medical and hos- I 
pital expenses amounted to $1,300.— 
Hart V- Chicago, M. & St. P. Ry. Co., 
Mo.App., 265 S.W. 116. 

(2) To injured per.son. 

Ark.—^Arkansas Power & Light Co. v. 
Richenback, 119 S.W.2d 515, 196 
Ark. 620. 

Cal.—Baker v. Market St, Ry. Co., 11 
P.2d 912, 123 CahApp. 688—Conner 
V. Henderson. 291 P. 641, 108 Cal. 
App. 237. 

Ind.—Acme-Evans Co. v. Schnepf, 14 
N.E.2d 561. 214 Ind. 394. 

Kan.—Frazier v. Kansas City, 285 P. 
557, 130 Kan. 163. 

Mo.—j^IcCarty v. Bishop, 102 S.W. 2d 
126, 231 Mo.App. 604—Jeffries v. 
W'alsh Fire Clay Products Co., 
App., 233 S.W. 259. 

S.D.—Usletten v. City of Brookings, 
235 N.W. 705, 58 S.D. 303, affirmed 
240 N.W. 851, 59 S.D. 477. 

Tenn.—Memphis St. Ry. Co. v. Ay- 
cock, 11 Tenn.App. 260—Kelley- 
Powell Co. V. Landen, 7 Tenn.App. 
92. 

Tex.—Crim v. Hunter, Civ.App., 97 
S.W.2d 979, error dismissed by 
agreement. 

Wis.—Hein v. Wendlandt, 240 N.W. 
815, 207 Wis. 139. 

Wyo.—Ries v. Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo, 
104. . 

17 C.J. p 1091 note 85 [d] (20). 

Awards hetween. $5,000 and $8«000 

(1) $5,999.50.—Sweeney v. More¬ 
land Bros. Co., 198 N.W. 932, 227 
Mich, 203. 

(2) $5,500. 

Cal.—Reynosa v. Pickwick Stages 
System, 1 P.2d 548, 115 Cal.App. 
383. j 

Ill.—Sczuck V. Chicago Rys. Co., 229 ' 
IlhApp. 325—Posch V. Chicago Rys.: 
Co., 221 IlLApp. 241. 

La.—gtreetman y. ^ndress Motor Co., 
American Mat. Liability Ins. Co. 
Interveners^ App., '189 So. 321. 
Mo.—Swinehart v. Kansas City Eys. I 
Co„ App-, 233 S.W. 59—Harriman 
V. Dunham, App., 196 S.W. 443. 

17 CJ. P 1091 note 85 m (23). 

(3) $5,495.—Ossenberg v. Monsanto 
Chemical Works, Mo.App., 218 S.W. 
421. 

(4) $5,^90.30.—Tobin v. Goodwin, 
290 P. 215, 157 Wash.- 568. 
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(.-) $5.25n. 

III.'—Simpkiis V. SupprioT Coal Co., 

I 208 III. App, 104. 

' Mo.—Po'-wdI V. 15 S.W.2d 

S.76, 223 Mo.App. ptil. 

(6) 200.—Hoffman v. City of St. 

: Paul. 245 N.W. 375, 1S7 Minn. 320, 

I 46 A.L.R. 19S. 

i (7) ?rnl0O.—Sand SprirgR Ry. Co. 
>. Westhaf^m, 21S P. 525, 92 Okl. 89. 

(8) Other amounts see 17 C.J, p 
1091 note S5 [d] (21), (22). (24>- 

(27). 

Awards of $5,000 

(1) To husband for injuries to 
wife.—Quardt v- Public Service 
Transp. Co., 142 A. 435, 6 N.J.Misc. 
662. 

(2) To injured person. 

U.S.—Conrad v. Gleeson, B.C.Pa., 22 
F.Supp. 1022. 

Ark.—Standard Oil Co. of Louisiana 

V. Milner, SS S.W.2d 824, 191 Ark. 
$72—S. & C, Transport Co. v. 
Barnes, 85 S.W.2d 721, 191 Ark. 
205—Ragland v. Snotzmeier, 55 S. 

W. 2d 923, 186 Ark. 778—Rex Oil 
Corporation v. Crank, 38 S.W.2d 
1093, 183 Ark. 819—J.Tissouri Pac. 
Ry, Co. V. Barry, 290 S.W. 942, 
172 Ark. 729, certiorari denied 48 
S.Ct. 21, 275 U.S. 529. 72 L.Ed. 409. 

Cal.—Blanchard v. Shattuck, 58 P.2d 
946, 14 CaLApp.2d 690—White v. 
Barker Broa, 55 P.2d 248, 12 Cal. 
App.2d 164—Ritzman v. Mills, 283 
P. 88, 102 CaLApp. 464—Straten v. 
Spencer, 197 P, 540, 52 CaLApp. 98. 
Colo.—Ison V. Stewart, 94 P.2d 701. 
Ga.—Southern Ry. Co. v. Alexander, 
7 S.E.2d 747, 62 Ga.App. 57. 

Ill.—Arndt v. Riverview Park Co., 25$ 
III.App. 210—Locander v. Joliet & 
Eastern Traction Co., 225 IlLApp. 
143—^Potter v. Chicago, M. & St. P. 
Ry. Co., 208 IlLApp, 363—Foy v. 
Chicago City Ry. Co., 205 IlLApp. 
410. 

Ind.—Union Traction Co. of Indiana 

V. Alstadt. 143 N.E. 879, 195 Ind. 
^89. 

Iowa,—Nederhiser v. Chicago, R. I. 
& P. Ry, Co., 208 N.W. 856, 202 
Iowa 285. 

Ky.—American Dye Works v. Baker, 
276 SW. m, 210, Ky. 508. 

Me.—Masse v. Wing, 14$ A. SS5, 12$ 
Ma 33. 

Mich.^—^Watrous v. Conor, ?54 N.W. 
143, 266 Mich. 397—Bishop v. Gau- 
dio, 2S3 N.W. 293. 266 Mich, 267 
—Sadlowski v. Meeron, 215 K.W. 

^ 422, 240 Mich. 306. affirmed 220 N. 

W. 680. 243 Mich, 602—Sink v. 
Grand Trunk Western Ry. Co., 19S 
"N.W. 238, 227 Mich. 21—McIntyre 
V. Grant Tp., 172 N.W. 564, 206 
Mich. 223. 

Minn.—Johnston v. Jordan, 258 N.W. 
433, 193 Mmn. 298—Luck v. Min¬ 
neapolis St. Ry. Co., 254 N.W. 609, 
191 Minn. 503—Ball v. Bxcelsipr 
Heater & Supply Co., 190 N.W. 607, 
153 Minn. 388. 



§ 1!»8 

F i*. Wor>/! 11 r» So. 117, 

I4f‘ f^ity of <7rr^*nvillt^ v. 

Middot*.n, .So. Mt4, Mi«F. HI’*. 
Mo.—v. Kj^rmann Fnntra-'t- 
ini; 6:i S.W.-'d 3:d3 M‘^. S74 

U< d'zriFon t. Mayt^r, App,. 94 S.W. 
24 i»jf->F~.SoiKm V. A]»o\and»*r, il?, S. 
W.L’d C6, 2:)d Mo.App. 1X75—Fenton 
V, Ilnrt, App., t: S.W.M lfjS4-~PyIe 
1'. M.’Xeal.v, 62 S’\V.2(i 921, 227 

Mo.App. I4d!r»—We!.l» v. Cox, App., 
5:5 SAV.2d 1«»57—CdBauer v. Katz 
Drus Co.. App., 4 9 S.W.2d 1065— 
HoIIeniibe v. Pevely Dairy Co., 
App., 9S S.AV-2d 273 —Kirkpatrick 

V. American Creosoting Co., 37 S. 

W. 2d 996, 228 Mo.App. 774~Anen 
V. f^urvis, App,, 30 S.'W.2d 196— 
Cento V, American Fruit Growers, 
App., 7 S.W.2d 304—Hayward v. 
People’s Motorbus Co. of St. Louis, 
App., 1 S.W.2d 252—Hart v. Kess¬ 
ler, App., 263 S.W. 462—Pledder- 
man v. Manufacturers’ Ry. Co., 
App., 254 S.W. 717—Detchemendy 
V. Wells, App., 253 S.W. 150—No¬ 
lan V. Kansas City Rys. Co., App., 
247 S.W. 423—Pyle v. Kansas City 
Light & Power Co., App., 246 S.W. 
979^—Baldwin v. Hanley & Kinsella 
Coffee Co., 216 S.W. 998, 202 Mo. 
App. 650—Argeropoulos v. Kansas 
City Rys. Co., 212 S.W. 369, 201 Mo. 
App. 287, 

Mont.—Baatz v. Noble, 69 P.2d 579, 
105 Mont. 59. 

Neb.—Roh v. Opocensky, 251 >7.W. 
102, 125 Neb. 551. 

N.J.—Galenter v. Peti, 114 A. 40S. 
96 N.J.Law 110—Botbyl v. Ott, 
143 A. 546, 6 N.XMisc. 1011— 

Franklin v, Wiener, 138 A. 517, 5 
N.J.Misc. 856. 

N.y.—De Aprix v. Hyson, 282 N.T. 
S. 381, 245 App.Div. 903, motion 
granted 199 N.E. 673, 269 N.Y. 
564. 

Ohio.—City of Springfield v. McDan¬ 
iel, 186 N.JS. 742, 45 Ohio App. 87. 
Okl.—City of Seminole v. Mooring, 
91 F.2d 1091, 185 Okl. 359—St 
Louis-San Francisco Ry. Co. v. 
Bouth, 271 P. 835, 133 Okl. 168. 
Pa.-™Grebe r. Kligerman, 164 A. 796, 
W Pa. m, 

Porto Bico,—Yazatiex t. Vannina, 32 
Porto Rico 2m, 

S.B.—Ellwein v. Town of Roscoe, 
174 N.W. 748, 42 S.D. 298. 

Tenn.—Duling v. Burnett, 124 S.W. 
2d 294, 22 TenmApp. 522—Breeden 
V. Hurley, 13 Tenn.App- 599— 
Jacobs V. Melton, 9 Tenn.App. 195 
—Louisville & N. R. Co. v. Hutch¬ 
erson, 8 Tenn-App. 235. 

Tex.-—Younger Bros, t- Power, Civ. 
App., 118 S.W.2d 954, error dis- 
missed—-Bull-Stewart Equipment 

Co. V. Myers, Civ.App., 102 S.W. 
2d 241, error dismissed—^Southern 
Enterprises v. Marek, Civ.App., 191 
S.W.2d 591, conforming to man¬ 
date, Marek v. Southern Enter¬ 
prises of Texas, 99 S.W.2d 594, 
128 Tex. 377, reversing Southern 
Enterprises of Texas v. Marek, 


DA.VAGES 

Fa. App.. S.W.2d 3\4—Dallas 

Ry. 6c Ternnr.Hl Co, v. Wells, Civ. 
App., 60 S.W.2d 4^r>, error re¬ 
fused. 

Wash.—Quayle v. Knnx, 27 P.2d 115, ! 
175 Wa.'sh. 1^2—Poropat v. Olym¬ 
pic Peninsula Motor Coach Co., 299 
P. 979, 163 Wash. 78—Johnson v. 
Hunter, 251 P. 123, 141 Wa.sh. 190 
—Stanhope v. Strang, 250 P. 351, 
140 Wash. 693. 

17 C.J. p 1091 note S5 [d] (2S). 
Awards between $4,000 and $5,000 

(1) 34,800.—Rosser v. Broadwater 
Mills Co.. 1S2 P. 204, 54 Ftah 522. 

(2) $4,750.—Holder v. Martin, Tex. 
Civ.App., 131 S.W.2d 165—17 C.J. 
p 1091 note S5 [e] (2). 

(3) $4,535.—Marston v. N. E. Red- 
Ion Co., 108 A. 49, 118 Me. 499. 

(4) $4,527.90—Kelley v. Thibo¬ 

deau, 115 A. 162, 120 Me. 402. 

<5) $4,500. 

Ariz.—Arizona Hercules Copper Co. 
V'. Kronich, 234 P. 562, 27 Ariz. 
524. 

Ark.—S. & C. Transport Co. v. 
Barnes, S5 S.W.2d 721, 191 Ark. 
205. 

III.—Schoen v. Wolfson, 263 Ill.App. 
414. 

Mo.—Flynn v. Corich, App., 53 S.W. 
2d 1103—Relford v. Kansas City 
Public Service Co., App., 50 S.W. 
2d 171—Gingery v. Phelps Stone & 
Supply Co., App., 206 S.W. 400. 
N.T.—McAuliffe v. Tompkins Bus 
Corporation, 2 N.Y.S.2d 711, 254 
App.Div. 572. 

Okl.—Yellow Taxicab & Baggage Co. 

V. Pettyjohn, 11 P.2d 487, 157 Okl. 
232. 

Wis.—Schw'eitzer v. Boepke, 218 N. 

W, 188, 195 Wis. 341. 

17 C.J. p 1091 note 85 [e] (4)~(6). 

(6) 14,470.50.—Steitz v. Gifford, 4 
N.Y.S.2d 145, 25| App.Div. 715, af¬ 
firmed 19 N-E.2d 661, 280 N.Y. 15, 
122 A.L.R. 292. 

(7) $4,450.—McWhorter v, Dahl 
Chevrolet Co., 88 S.W.2d 240, 229 Mo. 

App, 1090. 

(8) $4,430, for husband’s loss of 
consortium, $930 of which was al¬ 
lowed for expenses incurred by him. 
—Robenson v. Turner, 268 S.W. 341, 
206 Ky. 742. 

(9) $4,375.—Lowe v. Cumberland 
County Power & Light Co., 107 A. 
561, 118 Me. 493. 

(10) $4,250. 

Mo.—Smith v. United R. Co., 160 S. 

W. 533, 177 Mo.App. 593. 

Wis,—Hitz V. Pospychalla, 280 N. 
W. 413, 228 Wis. 614. 

(11) $4,200. 

Colo.-—Denver r. Stein, 53 P. 283, 25 
Colo. 125. 

Utah.—Coke v. Timby, 192 P. 624, 
57 Utah 53. 

(12) $4,081.—Chavoren v. Pierson, 

5 Pa.Dist. & Co. 149. 

(13) Other amounts see 17 C.J. 
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23 C.J.S. 

p note S5 [e] fl), (3), (7), (S), 

ill). 

Awards of $4,IX>0, 

Ark.—S. & C. Transport Co. v. 
Barnes. S5 S.W.2d 721, 191 Ark. 
205—Pme Bluff Heading Co. v. 
McMorris, 31 S.W.2d 962, 182 Ark. 
445. 

Cal.—Litherbury v. Kimmet, 195 P. 
660, 183 Cal. 24—Del Carlo v. 

Oberti, 37 P.2d 1050, 2 CaLApp.2d 
304. 

Kan.—Carter v. McNally, 20 P.2d 491, 
137 Kan. 313—Holland v. Missouri 
Pac. R. Co., 212 P. 90, 112 Kan. 
609. 

Ky.—Broadway Coal-Mining Co. v, 
Ortkies, 254 S.W. 434, 200 Ky. 
8. 

La,—Pipes v. Gallman, 140 So. 43, 174 
La, 265, annulling, 135 So. 692, 18 
La. App. 437—White v. Maison 

Blanche Co., 76 So. 70S, 142 La. 
265—Landry v. New Orleans Pub¬ 
lic Service, App., 149 So. 136— 
Price V. Plorsheim, 127 So. 22, 13 
La.App. 298. 

Mich.—Sebring v. Mawby, 232 N.W. 
194, 251 Mich. 628. 

Mo.—Dingman v. St. Louis Public 
Service Co., App., 52 S.W.2d 584— 
Rosenstein v. Lewis Automobile 
Co., App., 34 S.W.2d 1023—Van 
Horn V. Union Fuel & Ice Co., 
App., 31 S.W.2d 262—Lucius v. 
Wells, App., 263 S.W. 546—Hieken 

V. United Rys. Co. of St. Louis, 
App., 227 S.W. 654. 

N.J.—Sluberski v. Wagman, 158 A, 
763, 10 N.J.Misc. 245—De Drew v. 
D’Adamo, 155 A. 751, 9 N.J.Misc. 
614—Horn v. Szumski, 137 A. 792, 
5 N.J.Misc. 672. 

N.Y.—Scano v. Turner & Blanchard, 
204 N.Y.S. 372. 209 App.Div. 41. 
Ohio.—Denardo v. Pravc, 168 N.E. 

225, 32 Ohio App. 445. 

S.C.—Funderburk v. Powell, 187 S. 

E. 742, 181 S.C. 412. 

Tex.—Dallas Ry. & Terminal Co. v- 
Davis, Civ.App., 26 S.W.2d 340. 
Wis.—Risch V. Lawhead, 248 N.W. 
127, 211 Wis. 270—Kull v. Ad- 

vance-Rumfely Thresher Co., 245 N. 

W. 589, 209 Wis. 565. 

17 C.J. p 1091 note 85 [e] (12). 

Awards between $3,OCO and $4,000 

(1) $3,800. 

Ky.—Louisville Ry. Co. v. Koob, 227 
S.W. 291, 190 Ky. 283. 

Mo.—Lach v. Buckner, 86 S.W.2d 
954, 229 Mo.App. 1066. 

(2) $3,750. 

Ark.—S. & C. Transport Co. v. 
Barnes, 85 S.W.2d 721, 191 Ark. 
205. 

Iowa.—Rogers v. Jefferson, 285 N.W. 
701, 226 Iowa 1047. 

(3) $3,700. 

Cal.—Stone v. Gill, 198 P. 640, 52 
Cal.App. 234. 

Mich.—Van Goosen v. Barium, 183 
N.W. 8, 214 Mich. 595. 



25 C.J.S. 

I 4) $?>,600. I 

—Xicora V, Cerx^eri, 244 P. 897, i 
49 Nev. 2S1. I 

•^’•^ 13 ,—Yuha V. Minneapolis, St. P. & ' 

* S. S. M. By. Co., 171 X.W. 851, 42 
X-D. 179- 

Wis.—Vogrel v. Herzfeld-Phlllipson ^ 

Co., 134 X.W. 141, 148 Wis. 573. 

( 5 ) $3,527.—Lindsey v. Kindt, 128 
So. 139, 221 Ala. 190. 

(6) $3,500. 

Cal.—Rogers v. Goodrich, 21 P.2d 

122, 131 Cal.App. 245—McCabe v. 
Cheseldine, 4 R2d 282, 117 Cal.App. 
526—Sites v. Howrey, 291 P. 597, 
108 Cal.App. 348. 

Hawaii.—Tsuruoka v. Lukens, 32 
Hawaii 263. 

Ind.—Kelley v. Dickerson, 13 N.E.2d 
535, 213 Ind. 624. 

j^y.—Nelson Creek Coal Co, v. 
Bransford, 225 S.W. 1070, 189 Ky. 
741. 

La.—Mathews v. Hayne, App., 188 
So. 462—Thompson v. Travelers 
Ins. Co., App., 182 So. 356—Tablin 

V. Gwin, App., 146 So. 184. 

Mich.—Volay v. Williams, 241 N.W. 

846, 258 Mich. 184. 

Mo.—Davis v. Swenson, 46 S.W.2d 
224, 226 Mo.App. 743—Benzel v. 
Anishanzlin, App., 297 S.W. 180— 
Agee V. Missouri Pac. B. Co., App., 
28$ S.W. 992—Gaylor v, Wien- 
shienk, App., 283 S.W. 464—Todd v. 
Kansas City Rys. Co., App., 237 
S.W. 868 —Malone v. Kansas City 
Rys. Co., App., 232 S.W. 782. 

N.Y.—Myers v. Jensen, 9 N.T.S.2d 
83, 256 App.Div. 871. 

N.D.—Rubbelke v. Jacobsen, 268 N. 

W. 675, 66 N.D. 720—Finger v. 
Massad, 240 N.W. 917, 61 N.D. 
754. 

Okl.—Oklahoma City v. Hayden, 37 
P,2d 642, 169 Okl. 502—Lamerton v. 
McGill, 17 P.2d 374, 161 Okl. 97. 
Tenn,—City of Nashville v. Fox, 6 
Tenn.App. 653. 

Tex.—Office Equipment Co. v. 
Smerke, Civ.App., 136" S.W.2d 972, 
error granted—^Amherson v. Wood- 
ul, Civ.App., 108 S.W.2d 852, error 
dismissed. 

Wash.—Cullen v. Kimhro, 16 P.2d 
445, 170 Wash. 314—Pozar v. 

Blankenship, 282 P. 52, 154 Wash. 
261. 

17 C.J, p 1091 note 85 [e] (15). 

(7) $3,480.—Shaeffer-Weaver Co. 
V- Mallonn, 186 N.E. 514, 45 Ohio 
App. 1. 

(8) $3,323.68.—Bryant v. Bitchie 
Grocery Co., La.App., 154 So. 472. 

(9) $3,250. 

Hi—Beck V. Baltimore & O. R. Co., 
244 Ill.App. 441—Jeneary v. Chi¬ 
cago & Interurban Traction Co., 
225 Ill.App. 122, affirmed 138 N.E. 
203, 306 Ill. 392. 

Pa,—^Dichiero v. Pittsburgh Rys, Co., 
169 A. 82, 313 Pa. 93. 

R.I.—Robinson v. Morris, 73 A, 611, 
30 R.I. 182. 
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(10) $3,238.84.—.XndfTson y. U. S., 
219 P. 748. 192 Cal. 250, 

(11) $3,204.—Fitzgerald v. New 
York Cent. R. Co., 212 N.Y.S. 749. 215 
App.Div. 1. 

(12) $3.150.—Sabins v. Kansas 
City. 197 P. S60, 109 Kan. 133. 

(13) $3,100.—Morgan v. Southern 
Pac. Co., 187 P. 74, 45 Cal.App. 229. 

(14) $3,097.—Brown v. Parker, 
189 S.E. 339, 167 Va. 286. 

(15) Other amounts see 17 C.J. 
p 1091 note 85 [ej (13), (16), (18). 

Awards of 1$3,0<K) 

(1) To husband for loss of con¬ 
sortium and services of wife.—Com¬ 
mercial Carriers v. Small, 126 S.W^. 
2d 143, 277 Ky. 189. 

(2) To injured person. 

Ariz.—City of Phcenix v. Nutt, 286 
P. 371, 36 Ariz. 405. 

Ark,—Scott-Burr Stores Corporation 
v. Foster, 122 S.W.2d 165, 197 

Ark. 232—Mathis v. Magers, 86 S. 
W.2d 171, 191 Ark. 373—Missouri 
Pac. R. Co. V. English, 61 S.W.2d 
445. 187 Ark. 557. 

Cal.—McIntosh v. Los Angeles Ry. 
Corporation, 59 P.2d 959, 7 CaL2d 
90—^Ware v. McPherson, 1 P.2d 
433, 213 Cal. 120—McNary v. 

Hanley, 20 P.2d 966, 131 Cal.App. 
188—Cochran v. Brown, 258 P. 
1000, 84 Cal.App. 743. 

Ga.—Chitwood v. Stoner, 4 S.R2d 
605, 60 Ga.App. 599—Yellow Cab 
Co. V. Nelson, 134 S.E. 822, 35 Ga. 
App. 694. 

Idaho.—^Nelson v. Johnson, 243 P. 
649, 41 Idaho 703. 

Ill.—Hoobler v. Voelpel, 246 Ill.App. 
69—Siegert v. Public Service Co. 
of Northern Illinois, 208 Ill.App. 
551. 

Iowa.—Spiker v. City of Ottumwa., 
186 N.W. 465, 193 Iowa 844. 

Kan.—Watson v. Parker Tp., 213 P. 

1051, 113 Kan. 130. 

La.—Mathews v. Hayne, App., 188 
So. 462—AHen v. Campbell, App., 
141 So. 827. 

Mich.—Hautala v. Cochran, 286 N.W. 
663, 289 Mich. 409—Murphy v. 

Sinen, 274 N.W. 790, 281 Mich. 274 
—Lapachin v. Standard Oil Co., 
256 N.W. 490, 268 Mich. 477—Solo¬ 
mon v. Blakeslee, 248 N.W. 587, 
263 Mich. 176—Lachow v. Kim- 
mich, 248 N.W. 531, 263 Mich. 1, 90 
A.L.R. 626. 

Minn.—Carter v. Duluth Yellow Cab 
Co., 212 N.W. 413, 170 Minn. 250— 
Turner v. Witte, 212 N.W. 200, 170 
Minn. 248. 

jylo.—Gay V. Kansas City Public 
Service Co., App., 77 S.W.2d 133— 
Baumker v. Dunsworth, App., 7 
S.W, 2d 417—Nordmann v. J. Hahn 
Bakery Co., App., 298 S.W. 1037— 
Allen v. Autenrieth, App., 280 S.W. 
79—Lay v. Wells, App., 274 S.W. 
933—Smith v. Kansas City Rys. 
Co., 232 S.W. 261, 208 Mo.App, 
139. 


f Neb.—ThoroaK v. Haapel, 253 N.W. 
1 73, 126 Xelx 255. 

I N.J.—Rk-bel v. Llddle. 159 A. 407, 10 
■ N.J.MlS'”'. 437'—Schoenfelder v. 
^ Pr^pK 158 A. 828, U X.J.MIsc. 247 
i —“Prun? V. Sehenck, 155 A. 618, 

; 9 N.J.MIsf. S05 —EHIr V. Robin- 

J 145 A. 87>», 7 N.J.MiSf. 470— 

I Caul V. Marks. 143 A. 871, 6 N.J. 
i Mm:. 1077. 

j Or. — Nolen v. Corvallis .\uto Transit 
I Co., i F.2d 624, 138 Or. 98. 
j Porto Rico.—Berrios v. Vannina, 32 
s Porto Rico 199. 

Tenn.—Quigley v. Askew, 12 Tenn. 
App. 298. 

Tex.—City of Uvalde v. Stovall, Civ. 
App.. 279 S.W. 889—Mackay Tc4- 
egraph & Cable Co. x'. Kelly, Cixx 
App., 200 S.W. 225, dismissed for 
want of jurisdiction. 

Va.—Majestic Steam Laundry v. 

Puckett, 171 S.E. 491, 161 Va. 524. 
Wash.—Donnaly v. Union Steam 
Laundry, 220 P. 7S8, 127 Wash. 
260. 

17 C.J. p 1091 note 85 fe] <19). 
Awards betweea $2,00D and $3,(XXI 

(1) $2,995.—Talley v. Pittsburg, 
C., C. & St. L. R. Co., 231 Ill.App. 
513. 

(2) $2,950. 

Kan.—Moore v. Wichita Yellow Cab 
Co., 12 P.2d 736, 136 Kan. 99. 

Ohio.—Toledo Cons. St. R. Co. v. 
Rohmer, 9 Ohio Cir.Ct. 702, 6 Ohio 
Cir.Dec. 706, 

(3) $2,915.—Wilson v. State, 300 
N.Y.S. 1157, 253 App.Div. 12. 

(4) $2,850.—Smoky Mountain Stag¬ 
es V. Wright, 8 S.E.2d 453, 62 Ga. 
App. 121. 

(5) $2,800. 

Cal.—Levens v. Stocco, 43 P.2d 357, 
5 Gal.App.2d 693. 

S.C.—Benedict v. Marks Shows, 182 
S.E. 299, 178 S.C, 169. 

(6) $2,750.—Downing r. Mer¬ 
chants' Nat. Bank of Greene, Iowa, 
184 N.W. 722, 192 Iowa 1250, 20 A. 
L.R. 1138. 

(7) $2,673.—Matheny v, U. S. Fi¬ 
delity & Guaranty Co., La.App., 181 
So. 647. 

(8) $2,665.—Galveston Truck Line 
Corporation v. Moore, Tex.CixxApp., 
107 S.W.2d 426, error dismissed. 

(9) $2,625.—Wilson Y. Kuhn, 130 
A. 468. 3 N.J.Misc. 1032. 

(10) $2,608.07.—Sweet v. Under¬ 
writers' Casualty Co., 240 N.W. 199, 
206 Wis. 447. 

(11) $2,600. 

Okl.—Yellow Cab Operating Co. v- 
Cord, 101 P.2d 631- 

Wash.—Larson v- Alaska S. S. Co., 
165 P. 880, 96 Wash. 665. 

(12) $2,500. 

U.S.—Steele v. Erie R. Co., D.C.N. 
Y„ 54 F.2d 688, affirmed, C.C.A.,, 
54 F.2d 690, certiorari denied Erie 
R. Co. V. Steele, 52 S.Ct 395, 285 
U.S. 546, 76 L,Ed. 937. 
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(16) I2.C00. I V. Haukinp, 

Ark.—Arkan.‘«as Fou>r & ‘LiKkt Co. ■ 2Z?, Ky. 211. 

r. HeyJi^ers, $7 S.\V.2d[ ' 3!ich.—Maxwell 


Ark. &15. 

T^fo,—K*ndrirk v. Kan>'as City. 237 
S.W, 


Ark.—Keeslian v. Hayp, 126 S.W*2d 
105, 197 Ark. 75,1—I)iokson v. 
Bounds, 77 S.W.2d 456, 120 Ark, 
g6—Ragland v. Snotzmei^^r, 55 S. 
W,2d 923. 1S6 Ark. 77S. 

Cal.—Even v. Pickwick Stages Sys¬ 
tem. 223 P, 700. 100 Cal.App. 636— 
Jones V. United Railroads of San 
Francisco, 2li2 P. 919. 54 CaLApp. 
744, 

Conn .—Gannon v. S. S. Krosge Co., 
157 A. 511, 114 Conn. 3S. 

Fla.—Florida Motor Lines v. Har¬ 
ris, 154 So. S29, 114 Fla. 666. 

III.—Gregrjry v. Merrlam, 14 A'-E-LM 
26S. 294 Ill.App. 483—Schultz v. 
Aurora, F, & J. Ry. Co., 20S Ill. 
App. 23S—^Burns v. Chicago Rys. j 
Co., 208 Ill.App. 295. 

Kan.—Beeson v. Perry, 253 P. 1097, 
123 Kan. 164. 

Ky.—State Highway Coinmission v. 
Bowman, 109 S.W.2d SOI, 267 Ky. 
49—Commonwealth Power Ry. & 
Light Co. V. Vaught, 231 S.W. 247, 
191 Ky. 641. 

La.—Buisson v. Potts, App., 151 So. 
97, affirmed 156 So. 40S, 180 La. 
330. 

Mich.—Wald v. Packard Motorcar 
Co„ 169 XW. 957, 201 Mich. 147. 
Mo.—Hammack v. City of Sedaiia, 
App., 106 S.W,2d 34—Moore v. 
Great Atlantic & Paciflc Tea Co., 
92 S.W.2d 912, 230 Mo.App. 495— 
Metz V. Kansas City, 81 S.W.2d 
462, 229 Mo.App. 402—Jackson v. 
City of Malden, App., 72 S.W.2d 
850—Blaco v. Kansas City, App., 
56 S.W. 2d 1062—Carlson v. Kan¬ 
sas City, Clay County & St. Jo¬ 
seph Auto Transit Co., 282 S.W. 
1037, 221 Mo.App. 537—Terry v. 
Kansas City Rys. Co., App., 228 
S.W. 885. 

Neb.—Rogers v. J. C- Penney Co., 
257 N.W. 262, 127 Neb. 885. 

N.J. —Harris v. Kaplan, 156 A- 18, 

9 N.J.Misc. 800—Baker v. Atlantic 
City & S. R. Co., 132 A. 231, 4 N, 
J.Misc. 124. 

pa.—Heaver v. Philadelphia Rapid 
■Transit Co., 183 A. lie, 120 Pa. 
Super. 520. 

Tex.—'Texas A N. O'. R, Co. v. Coe, 
Civ.App., 103 S.W.Sd 465, error 
dismissed. 

Wash,—Johnston v. Elmore^ 251 P. 

65S, 141 Wash. 293. 

Wis-—Dunham v. Wisconsin Gas ^ 
Electric Co., 280 N.W. 291, 228 
Wis. 250—Guth v. Fisher, 251 N, 
W. 223, 213 Wis. 323. 

17 C.J. p 1091 note S5 [e] (24). 

(13) 62,400. 

S.D.—Morton v. Holscher, 213 N.W. 
89, 60 S.D. 50. 

Term.—Mason v. James, 89 S.W\2d 
910, 19 Tenn.App. 479, 

(14) 12,301.—Pointer v. Osborne, 
76 P.2d 1134. 15S Or. 573. 

(15) $2,250 .—Alphonso v. Curran, i 
R.I., 157 A. 576—17 C.J. p 1091 note' 

S5 C« (2>. I 


! R.r.—ry v. While. 99 A. 756, 
j 40 R.I. 21. 

j (17) ^2,160, to hu.^hand of injured 
i woman, wh^^^re he- had expended 12,- 
i 312.60 for medical and other ne. es- 
I sary expenses.—Wor»Jward v. W'il- 
’ bur, 169 A. 4^6, 54 R.I. €0. 

(IS) 12.112.63.—Allen v. Inger- 
soil-Kand Co., 78 P.2d 1086, 194 

Wash. 7ti.*s. 

(19) —Chitwood v. King, 
La.App.. 155 So. 466—Kernstock v. 
City of New Orleans, La.App., 147 
So. 371. 

17 C.J. p note S5 [f] (5). 

(20) Other amounts see 17 C.J. p 
1 1091 note S5 [e] (21). (22), [f] (1), 

(3). 

Awards of $2,(300 

(1) To husband of injured wo¬ 
man, for expenses and loss of serv¬ 
ices, society, and companionship. 

Cal.—Rannard v, Harris, 297 P. 623, 

113 CaLApp. 15. 

Mich.—Solomon v. Biafceslee, 248 
N.W. 587, 263 Mich. 176. 

Minn.—Useman v- Minneapolis St. 
Ry. Co.. 268 N.W. 866, 198 Minn. 
79—Van House v. Canadian North¬ 
ern Ry. Co., 192 N.W. 496, 155 
Minn. 65—Carson v. Turrish, 168 
N.W. 349, 140 Minn. 445, L.R.A. 
191SF 154. 

Mo.—Kay v. Kansas City Public 
Service Co., App., 23 S.W.2d 1087. 
N.J.—Clark v. Chaisson, 145 A. 226, 
7 N.J.Misc. 269—‘Hewitt v. Atlan¬ 
tic & S, Ry. Co-, 132 A. 500, 4 N. 
J.Misc. 339. 

(2) To injured person. 

Ark.—Baldwin v. Brim, 91 S.W.2d 
255, 192 Ark. 252—S. & C. Trans¬ 
port Co. V. Barnes, 85 S.W.2d 721, 
191 Ark. 205—Oster v. Jones, 84 
S.W.2d 604, 191 Ark. 246—Missou¬ 
ri Pac. R. Co. V. Rodden, 59 S.W. 
2d 599, 187 Ark. 321. 

Cal—^Lindner v. Barkley, 293 P. 112, 
109 CaLApp. 337. 

Conn.—Jordan v. Apter, 105 A 620, 
93 Conn. 302. 

Ga.—^Tennessee Coach Co. v, Sn el- 
ling, 186 S.B. 688, 53 Ga.App. 570 
—Napier v. Pool 146 S.B. 783, 39 
Ga.App, 187. 

Ill.—Mapes V. Hulcher, 2 N.B.2d 63, 
363 Ill 227—Smorawski v. Chica¬ 
go City Ry. Co., 211 Ill.App. 557 
—Unterbrink v. City of Alton, 206 
Ill.App. 253. 

Ind.—Junior Toy Corporation v. No¬ 
vak, App., 21 N.E.2d 445. i 
Kan.—Crawford v. Southern Kansas 
Stage Lines Co., 66 P.2d 601, 145 
Kan. 580. j 

I Ky.—Royal Collieries Co. v. Wells, I 
: 50 S.W.2d 948, 244 Ky. 303—Cham- | 
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V. Wan Ik, 2K7 N.W. 
290 Mich. 106—Phillips v. 
PMthf-nngham, 269 N.W. 600. 277 
Mich. 566—rvletialf v. Feerh-.ss 
Laundry & Dye Co., 184 N-W. 482, 
215 Mich. 601. 

: Mo.—Dunlap v. Kansas City Public 
! Ser;'ice Co., App., 130 S.'W.2d 658 
j —Gentili V- Dimaria, App., 89 S. 
W.2d 93—Crupe v. Spicuzza, App., 
86 S.W.2d 347. 

Neb.—McKinney v. AVintersteen, 241 
N.W. 112, 122 Neb. 679. 

Ohio.—Clark Restaurant Co. v. Sim¬ 
mons, 163 N.E. 210, 29 Ohio App. 
220 . 

Pa.—Baymond v. Sternberger, 176 
A. 787, 116 Pa.Siiper. 451—Toth 
V. Reading Co., 94 Pa.Super. 360. 
S.C.—Carter v. Atlantic Coast Line 

R. Co., 7 S.E.2d 163, 192 S.C. 441. 
Tenn.—Municipal Paving & Con¬ 
struction Co. V. Hunt, 123 S.W.2d 
843, 22 Tenn.App- 3SO—Cullom v. 
Glasgow, 3 Tenn.App. 443. 

Tex.—Forrest v. Faust, Civ.App., 
110 S.AV.2d 147, error dismissed. 
"Wis.—Roellig v. Gear, 260 N.W. 232, 
217 Wis. 651. 

17 C.J. p 1091 note 85 [f] (6), (7). 

Awards between $l,5CO and $2,(XH> 

(1) $1,900, to husband for expens¬ 
es and loss of consortium.—Reithel 
V. Prank, 135 A. 81, 4 N.J.Misc. 983. 

(2) $1,900 to injured person. 

Ky.—Chesapeake & N. R. Co. v. 

Harlan, 12 Ky.L. 506. 

Neb.—Mischo v. Von Dohren, 252 N. 

AV. 830, 126 Neb. 164. 

Tex.—Flores v. Garcia, Civ.App., 226 

S. W. 743. 

(3) $1,866.35, to husband for rea¬ 
sonable expenditures in care and 
treatment of wife’s injuries.—Bird- 
sail V. Duluth-Superior Transit Co., 
267 N.W. 363, 197 Minn. 411. 

(4) $1,809.50.—Rogers v- Silver 
Fleet System of Memphis, La.App., 
ISO So. 445. 

(5) $1,800. 

Cal.—Fassett v. Nasciraiento, 291 P. 

269, 108 CalApp. 14. 

Minn.—Pitzen v. Pitzen, 232 N.W. 
344. 181 Minn. 338. 

Mo.—^Wheeler v. Breeding, App., 109 
S.W.2d 1237. 

Wis.—Dunham v. Wisconsin Gas A 
Electric Co., 280 N.W. 291. 228 
Wis. 250. 

(6) $1,750.—Lippman v. Subway 
Terminal Corporation, 1 P.2d 1056, 
115 CalApp. 363—17 C.J, p 1091 note 
85 [f] (11). 

(7) $1,700. ^ 

La.—Cooper v. Kennard, App., 19^ 

So. 534. 

Me.—Hobbs v. Preston, 98 A. 757, 

(8) $1,650. 

Kan.—Whatley v. Chicago Great 
Western R. Co., 253 P. 1096, 123 
Kan. 187. 



25 C. S. 


DAMAGES 


Minn.—Marcel v. Cudahy Packing -1 
Co.. 243 N.W. 265, 186 Minn. 336. I 

(9) ?1,575.—-Glader v. City of j 

Kiclimona Heights, Mo.App., 121 S, 
W.2d 254. I 

(10) 11,550.—Landry v. Checker j 
Cab Co., 122 So. 912, 10 La.App. 723. 

(11) 11,540.—Ardmore Oil & Mill¬ 
ing Co, V.. Barner, 179 P. 932, 72 
Okl. 231. 

(12) $1,509.—Lifiberg v. Stango, 
297 P. 9, 211 Cal. 771, 75 A.L.R. 555. 

(13) Other amounts see 17 C.J. p 
1091 note 85 [fl (8), (9), (12), (14), 
(15). 

Awards of $1,500 

(1) To injured person generally. 
Ark.—Priestly v. Furst, 91 S.W.2d 

599, 192 Ark. 374~*St. Louis S. F. 
K. Co. V. Winslow, 210 S.W. 782, 
138 Ark. 91. 

Cal.—Rea v. Southern Pac. Co., 288 
P. 151, 105 Cal-App. 559. 

Colo.—Crosby v. Canino, 3 P.2d 792, 
89 Colo. 434, 78 A.L.R. 1202. 

Conn.—Leverone v. City of New 
London, 173 A. lOS, 118 Conn. 463, 
Ga.—Central of Georgia Ry. Co. v. 
Anderson, 158 S.E. 333, 43 Ga. 

App. 189. 

III.—Cheatham v. East St. Louis Ry. 

Co., 206 Ill.App. 237. 

Ind.—Norris v. West, 129 N.E. 862, 
78 Ind.App. 391. 

Iowa.—Sutcliffe v. Fort Dodge Gas 
& Electric Co., 257 N.W. 406, 218 
Iowa 1386. 

Mich.—Sutzer v. Allen, 209 N.W. 
918, 236 Mich. 1. 

Mo. — Scott V. Kansas City Public 
Service Co., App., 115 S.W.2d 518 
—Brockman v. Robinson, App., 48 
S.W.3d 128—Holt V. Bartlett, 1 S. 
W.2d 1030, 222 Mo.App. 138—Toc- 
co V. C. D, Kenny Co., App., 269 S. 
W, 928. 

Pa.—Johnson v. Reid, 94 Pa,Super. 
349—Rothkugel v. Philadelphia 
Rapid Transit Co,, 92 Pa.Super. 
105—Stover ,v. Colonial Trust Co., 

2 Pa. List. & Co. 399, 14 Berks Co. 
151—Brown v. George B. Newton 
Coal Co., 28 Del.Co. 23. 

Tenn.—^Woodfin v. Insel, 13 Tenn. 
App. 493. 

17 C.J. p 1091 note 85 [f] (16). 

(2) To husband of injured woman 
for expenses and loss of consortium. 
Ky.—Louisville & N. R. Co.- v. Kin- 

man, 206 S.W. 880, 182 Ky. 597. 
N.J.—Redfield v. Hurff, 152 A. 451, 9 
N.J.Misc. 15. 

(3) For fees of physicians.— 
Bates V. Hayden, National Casualty 
Co., Intervenor, La,App., 188 So. 751, 

Awards betweeA $1,000 and 

(1) $1,425, for loss of time.— 
Schneider v. Rolf, 278 aW. lOO; 211 
Ky. 669. I 

(2> $1,400. 

im.—McDonell v. Lake Erie & W. 
Ry. Co., 208 IlLApiK 442. 


Mo.—Farthmann v. McMahon, App., 
258 S.W. 61. 

N.T.—Radjaviller v. Third Ave. R. 
Co.. 68 N.Y.S. 617, 5b App.Di^. 11, 

(3) $1,250. 

Ark.—Breashears v. Arnett, 222 S.W, 
28, 144 Ark. 196. 

Miss.—Teche Lines v. Keyes, 193 So. 

620, 126 A.L.R. 2080. 

Mo.—Tharp v. Thompson, App., 139 
S.W.2d 1116—Gannaway v. Pit¬ 
cairn, App., 109 S.\V.2d 7b—Smith 
V- City of St Joseph, App., 250 S. 
W. 616. 

Ohio.—Eckroate v. Banders, ISO N.E. 

76, 41 Ohio App. 361. 

Tenn.—Talley v. Dalton, 10 Tenn. 
App. 597. 

17 C.J. p 1091 note 85 if} (22). 

(4) $1,289.93, for injuries to au¬ 
tomobile and person.—Keller v. Wad- 
dington, 253 P. 646, 142 Wash. 474. 

(5) $1,212.—Cunliffe v. Chumbler, 
11 S.W.2d 105, 226 Ky. 415. 

( 6 ) $ 1 , 200 . 

Ark.—Bourland v. Caraway, 39 S.W. 

2d 316, 183 Ark. 848. 

HI.—Shearer v. Aurora, E. & C. R. 

Co., 200 Ill.App. 225. 

Mich.—Rogers v. Toungs, 233 N.W. 
365, 252 Mich. 420. 

Okl.—Emerson v. Pasker, 267 P. 480, 
131 Okl, 13. 

R.I.—Bennett v. H Rosen Co., 139 
A. 301. 

17 C.J, p 1091 note 85 [f] (23). 

(7) $1,165.—Hoyt v. Allen, R.I.. 181 
A. 411. 

(8) $1,125. 

Mich.—Garber v. Gordon, 244 N.W. 
176, 259 Mich. 607. 

Tex,—^Wichita Falls Tract. Co. v. 
Berry, Civ.App., 187 S.W. 414. 

(9) $1,100.—Betts V. Sprout, 282 
N.Y.S. 349. 245 App.Div. 895. 

(10) $1,033,33.—Hetler v. Holtrop, 
281 N.W, 434, 285 Mich. 570. 

(11) $1,032.64.—Hunt v. Callihan, 
273 S.W. 555, 209 Ky, 730. 

(12) Other amounts see 17 C.J. 
p 1091 note 85 If] (17), (19)-(21), 
(24.). (25). 

Awards of $1*000 

(1> To injured person. 

Ark.—^Anderson v. Erberich, 112 S. 

W,2d 634, 195 Ark. 321. 

Cal.—Pate v. Pickwick Stages Sys¬ 
tem, 14 P.2d 174, 125 CalALpp. 670 
—Davis v. Wilson, 230 P. 677, 69 
Cal.App. 184—Baker v. Western 
Auto Stage Co., 192 P. 73, 48 CbJ. 
App. 283. 

€?onn.—Ward v. General Ice Cream 
Corporation, 172 A 781, 118 CJonn. 
363. 

Ind.f—Jackson Hill Coal & Coke Co. 
V, Van Hentenryok, 120 N.E. 664, 
69 Ind.App, 142. 

lowk.—Hoegh v. See, 246 N.W. 787, 
215 Iowa 733—^McDougal v. Bor- 
mann, 234 N.W. 807, 211 Iowa 
950. 

Kan.—^Williams v. Kansas City Pub- 
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Jiff Service Co., 7S P.2d 41, 147 

Kan. 537. 

K>.—Huls V. Dalzell, 66 S.W.2d 28, 
252 Ky. 15. 

La.—Andrews v. Foster, App., 170 
So. 56.3, amending 169 So. 103— 
Scott V. Chjv.'ktT Cab Co., 126 So. 
241, 12 La.App. 59S—Kelly v. Lud- 
liim, 118 So. 7bl, 9 La.App. 57. 
Mich.—rJtt V. Wilson, IbS N.W. 860, 
216 Mich. 499. 

Minn.—Ilack^dt v. Palon, 210 N.^W. 
996, 169 Mmn. 218. 

Mo.—Gray v. Phillips Bldg. Co., 
App., 51 S.W.2d 181—^Kappico v. 
St. Louis Public Ser\'ice Co., App., 
41 S.W.2d 826. 

N.J.— ^Wood V. Seving, 157 A. 88, ® 
N.J.Misc. 1132 —Ysxn Blarcom v. 
Public S€*rvice Co-ordinated Trans¬ 
port, 152 A. 472, 9 N.J.Misc. 12— 
Van Note v. New York & L. B. R- 
Co., 130 A. 370, 3 N.J.Misc. 963. 
Okl.—Pittsburgh County Ry. Co. v. 

Palmer, 230 P. 256, 104 Okl. 65. 
Pa.—Beaver v. Creevey, S5 Pa. Super. 
436—Sievin v. Philadelphia Rapid 
Transit Co., 84 PaSuper. 407. 
Tenn.—Tennessee Cent, Ry. Co. 
V. Scarbrough, 9 Tenn.App. 295-— 
Crescent Amusement Co. v. Byrne, 
3 Tenn.App. 425. 

Tex.—El Paso Electric Co. v. De 
Garcia. Civ.App., 10 S.W.2d 426. 
Wash.—Eastman v. Silva, 287 P. 656, 
156 Wash. 613—Carlisle v. Har¬ 
greaves, 192 P. 894, 112 Wash. 383 
—De Leon v. Doyhof Pish Prod¬ 
ucts Co., 176 P. 355, 104 Wash. 
337. 

Wis.—^Kaminski v. Standard Oil Co., 
286 N.W. 327, 221 Wis. 582. 

17 C.J. p 1091 note 86 tf] (27). 

(2) To husband of injured woman 
for expenses and loss of services and 
society. 

Kan.—Bollinger v. SchafE, 220 F. 274, 
114 Kan. 669, 

Me.—Rice v. Keene, 151 A. 199, 129 
Me. 489. 

N.J.—Buckley v. Goldberg, 157 A 
245, 9 N.J.Misc. 1076—Plum, v. 

Taylor, 155 A. 891, 9 N.J.Misc. 869 
—Crawford v. American Stores 
Co., 136 A. 715, 5 N.J.Misc. 413— 
Blumkin v. Shyowitz, 136 A. 55, 4 
N.J.Misc. 9l9—Baker v. Atlantic 
City & S. R. Co., 132 A 231, 4 N. 
J,Misc. 124—Polgar v. Kantor, ISO 
A 732, 3 N.J.MiSc. 1122, 

Awards between $500 and, ' 

(1) $925, to husband for damages 
to automobile and for expenses oc¬ 
casioned by disability of wife and 
for loss of wif6’“s services.—Marr v. 
'Hicks, 1 A2d 271, 136 Me. S3. 

(2) $910.—Bubar v. Fisher, ISO A 
923, 134 Me. 10. 

(3) $858.12, for loss of services of 
wife.—Kelley v, Thibodeau, 115 A 
162, 120 Me. 402. 

(4) $839,—^Kocolos v. Chicago 
Great Western Ry. Co., 210 N.W. 62, 
167 Minn. 502. 
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irtLs \vh:ch have hecn heW cxa ^sive,-* an<i J awards which under the circumstances of the partic- 


ir-t f'K'.tid, for pnm and sufO-rms. 

V. ^'implcins, 111 S.W.:.*d 

271 Ky. 2SS. 

i€) to liusband of 

ii-oniaJi ftpr rxjjfn.ses and loss of 
jt'fs and oompMnioMship. 

— Biiriis Van Buren Tp., 1S7 
X.W'. 27S. 21S Mirh. 44. 

Minn.—-PitS'^n v. Pltzen, 232 N.W. 
S44, ISl Minn. 33S. 

X.J.—Cfihanis v. Siegel, 1,72 A. 459, 
9 X.J.Misr. 21. 

<7) to injured pf^rson. 

Ky.—Louisville & N. B. Co. v. Ma- 
hon^'y. 294 S.W. 777, 22u Ky. 3d. 
Miss.—Natnjnal Box Co, v. Henry, 
li)5 So, k 54, 140 Miss. 397. 

Pa.—Kaplan v. Greenberg, 95 Pa- 
Super. 537. 

IVls,—Vetter v. Rein, 234 N.W. 712, 
203 Wis. 499. 

17 C.J, p 1091 note SI [fj (33). 

(8) $788.~~Marion Construction Co. 
T. Steepleton, 14 Tenn.App. 127. 

(9) ^750. 

Ark.—Missouri Pae. Transp. Co. v. 

Brown, 91) S.W.2d 245, 193 Ark. 304. 
Ind.—I^Tarshali v. Temperiey, 192 N. 

B. 106. 100 Ind.App. 131, 

Ky.—Roberts v. White, 99 S.W.2d 
4 47, 266 Ky. 4S3—Chesapeake & O. 
Ry. Co. V. Pancake, 2S3 S.W. 92, 
214 Ky. 308. 

La.—Jackson v. Cook, 181 So. 195, 
189 La. 860, reversing. App., 176 
So. 622—Roll Osborn & Sons v. 
Howatt, App., 167 So. 466. 

Or.—'Weygandt v. Bartle, 171 P. 587, 
88 Or. 310. 

17 C.J. p 1091 note S5 Cf] <34). 

(10) ?700. 

La,—Chandler v. P. Strauss & Son, 
App., 194 So. 133—Prince v. Texas 
& N. O, R. Co.. App., 189 So. 291-— 
Attrep V. Horecky, App., 177 So. 
379. 

WlS.—Roellig V. Gear, 260 N.W. 232, 
217 Wis. 651. 

17 C.J. P 1091 note 85 If] (35). 

(11) 1666.—Hunter v. Mullins, 203 
S.W. 690, 136 Ark. 520, 

(12) 1635. for damages to cloth¬ 
ing, medical expenses» and loss of 
salary.—Dyess v. Landry, 132 So. 
242, 16 La.App, 403. 

(13) 6634 to huslmnd of Injured 
person,—RIebel v. Ltddle, 159 A. 497, 
10 N.J.Misc. 437. 

(14) 1600 to husband of injured 
woman. 

Ga.—Atlanta Terminal Co. v. Alex¬ 
ander, 143 S.R 905, 38 Ga-App. 
280. 

Pa.—Hayes v. Shomaker, 152 A. 827, 
302 Pa. 72. 

(15) 8600 to injured person. 

Mo.—^Ward v. City of Portageville, 
App., 106 S.W.2d 497. 

Mont.—Kemesz v. City of Glasgow, 
2S F.2d 468, 95 Mont. 595. 

17 C,J. p 1091 note 85 [f] (38). 


» 1 16) Other amount.*! see 17 C.J. p 

. P^tn note h5 [I] (36), 

; (37). 

1 Awards of $500 

I (1) To husband of injured woman. 
I Minn.—Paik v, Poucher Printing & 
! Lithographing Co., 210 N.W. 997, 
1 159 Mmn. 229. 

j Pa.—Johnson v. Reid, 94 Pa.Super. 

1 349. 

i R.I,—Bennett v. E. Rosen Co., 139 A. 
! 301. 

I Tenn.—Morgan v. Treadwell, 126 S- 
I W.2d 88s, 23 Tenn.App. 100. 

I (2) For physician's bill.—Selig- 
: man v. HoIIaday, La.App., 154 So. 
f 481. 

1 (3) To injured person generally, 

i Ga.—Jackson v. Ely, 194 S.B. 40, 56 
i Ga.App. 763. 

I La.—Thompson v. Travelers Ins. Co., 
App.. 1S2 So. 356. 

! R.I.—Bryan v. Green, 150 A. 498. 
j Tenn.—American Tobacco Co. v. 

; Zoller, 6 Tenn.App. 390. 

I Wash.—O’Neil v. IVilshire, 57 P.2d 
I 1254, 186 W'ash. 276—Ramlo v. 500 
I Taxicab Co., 206 P. 20, 119 Wash, 
i 379. 

I Awards between $3(k> and $5{K> 

(1) 1471.—Ramon v. Feitel House 
Wrecking Co., 134 So. 426, 17 La. 
j App. 193. 

(2) $405, for loss of earnings by 
minor and impaired earning capacity 

I after reaching majority.—W'ebster 
j V, Krembs, 282 N.W. 564, 230 Wis. 
252. 

(3) $400 to husband.—Co rum v. 
Davis, 130 A. 448, 3 N.J.Misc. 981. 

(4) $400 to injured person. 

Cal.—Caulfield v. Market St. Ry. Co., 
66 P.2d 752, 20 Cal.App.2d 220, 
Iowa.—Dewall v. City of Sioux City, 
164 N.W. 640, 181 Iowa 333. 

17 C.J. p 1091 note 85 [f] (39). 

(5) $378 to injured boy.—Dunn v. 
Baker-Lawhon & Ford, La.App., 188 
So. 415. 

(6) $350. 

L*a-—Lyons v. Rayson, 137 So. 748, 
18 La.App. 69, 

Tex.—Beaumont Traction Co. v. Ar¬ 
nold, Civ.App., 211 S.W. 275. 

(7) $347 to husband for loss of 
wife's services.—^Wood v. Seving, 157 
A. 88, 9 N.J.Misc. 1132. 

(8) $330, for loss of earnings.— 
Coleman v. Danos, I»a.App., 186 So. 
407. 

(9) $322.—Bubar v, Fisher, 180 
A. 923, 134 Me. 10. 

Awards of $300 ^ 

(1) To husband of injured per¬ 
son.—Schmitt V. Minneapolis, 164 N. 
W- 801, 138 Minn. 193. 

(2) For future medical expenses.— 

' Taylor v. Lubetich, 97 P.2d 142, 2 

Wash.2d 6. 

(3) To injured person generally. 


j Conn.—Hunt v. Central Vermont Ry, 
Co.. 122 A. 563, 99 Conn. 657. 

; La—Andrews v. Becker, App., 149 
; So. S95. 

' Awards TUider $300 
I (1) $258, for expenses occasioned 
j by injury.—Reil v. McNa.spy, La. 
i App., 177 So. 393. 

! (2) $250, to husband for expenses 

! and loss of wife’s* services and com- 
! pany. 

Ala.—Birmingham Electric Co. v. 
Chandler, 176 So. 321, 27 Ala.App. 
563. 

N.J.—Caul V. Marks, 143 A. 871, 6 N. 
J.Misc. 1077. 

(3) $250, to injured person. 

Ky.—West Kentucky Tel. Co. v. 

Pharis, 78 S.W. 917, 25 Ky.L. 1838. 
Tenn.—^Wishone v. Yellow^ Cab Co., 
97 S.W.2d 452, 20 Tenn.App. 229. 
Wash.—Warner v. Keebler, 94 P.2d 
175, 200 Wash. 608. 

(4) $200, for future medical ex¬ 
penses.—Rulison V. Victor -X-Ray 
Corporation, 223 N.W. 745, 207 Iowa 
895. 

(5) $200, to husband of injured 
woman. 

N.J.—Hawkins v. Atlantic Coast 
Transp. Co., 157 A. 564, 10 N.J. 
Misc. 77. 

Wis.—Kaminski v. Standard Oil Co., 
286 N.W. 327, 231 Wis. 582. 

(6) $183, for medical and hospital 
expenses.—Cooper v. Kennard, La. 
App., 192 So. 534. 

(7) $110, to husband for wife's in¬ 
jury.—Kacsanik v. Passaic County, 
155 A. 751, 9 N.J.Misc. 783. 

(8) $100, for loss of time.—Picker¬ 
ing V. Simpkins, 111 S.W.2d 650, 271 

; Ky. 288. 

4. Awards exceeding $20,000 

(1) $85,000.—Bond v. St. Louis- 
San Francisco Ry. Co., 288 S.W. 777, 
315 Mo. 987. 

(2) $77,000.—Hammond v. Penn¬ 
sylvania R. Co„ D.C.N.Y., 15 F.2d 
66, affirmed, C.C.A., Pennsylvania R. 
Co. v. Hammond, 18 P.2d 1020. 

(3) $75,000.—Martin v. Oregon 
Stages, 277 P. 291, 129 Or. 435. 

(4) $67,700.—Barrett v. Southern 
Pac. Co., 277 P. 481, 207 Cal. 154. 

(5) $60,000.—Missouri Pac. R. Co. 
V. Kernel, 48 S.W.2d 548, 185 Ark. 
598, certiorari denied 53 S.Ct. 85, 287 
tJ.S. 634, 77 L.Ed. 550. 

(6) $60,000. 

Mo.—Rose v. Missouri Dist. Tele¬ 
graph Co., 43 S-W.2d 562, 328 Mo. 
1009, 81 A.L.R. 400—Pulliam v. 

Wheelock, 3 aw.2d 374, 319 Mo. 
139. 

N.Y.—McNeill v. Stafford, 292 N.Y.S. 
559, 249 App.Div. 835, affirmed H 
N.E.2d 319, 275 N,Y. 510. 

Tex.—Missouri, etc., R. Co. v. Smithr 
Civ.App., 172 S.W. 750. 
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( 7 ) $40,000. 

Arlc. —Sf-aman Store Co. v. Bonner, 
11 ,-? S.W.2d 1106, 195 Ark. 563. 
Iowa. —Kelly v. Muscatine B. & S. R. 

Co., 191 X.W. 525, 195 Iowa IT. 
Mo.—Harrison v. St. Louis-San Fran¬ 
cisco Ry. Co., 99 S.\V.2d S41, 339 
Mo. S21—Tarley v. Columbia Taxi¬ 
cab Co., 240 S.W. 218. 

X.Y.—McAuliffe v. New York, etc., 

R. Co., 15S N.Y.S. 922, 172 App.Div. 
597. 

(S) $36,000. 

Ala.—White v. Thorington, 120 So. 
914, 219 Ala. 101. 

Mich.—Grinnell v. Carbide & Car¬ 
bon Chemicals Corporation, 276 N. 
W. 535, 282 Mich. 509. 

<9) $35,995.—^Koch v. Southern 
Cities Distributing Co., 138 So. 178, 
IS La.App. 664. 

(10) $35,000.—^Kinzell v. Chicago, 

M. & St. P. Ry. Co., 190 P. 255, 33 
Idaho 1. 

(11) $30,000. 

Ill.—Price V. Yellow Cab Co., 27 N. 
E.2d 856, 305 Ill.App. 622—Keefe v. 
Chicago, B. & Q. R. Co., 213 Ill. 
App. 187. 

Mo.—Cotton V. Ship-By-Truck Co., 85 

S. W.2d 80. 337 Mo. 270—Prese v. 
Wells, 40 S.W.2d 652—Sallee v. St. 
Louis-San Francisco R. Co., 12 S. 
W.2d 476, 321 Mo. 798. 

Tex.—Southwestern Bell Telephone 
Co. V. Ferris, Civ.App., 89 S.W. 
2d 229. Error dismissed. 

17 C.J. p 1095 note 86 [a] (4). 

(12) $28,174 for loss of earnings.— 
Chicago & N. W. Ry. Co. v. Ott, 237 
P. 238, 33 Wyo. 200, rehearing de¬ 
nied 238 P. 287, 33 Wyo. 200. 

(13) $27,500.—Manning v. Chicago 
Great Western R. Co., 229 N.W. 566, 
179 Minn. 411. 

(14) $27,000.—Leinbach v. Pick¬ 
wick Greyhound Lines, 23 P.2d 449, 
138 Kan. 60, 92 A.L.R. 1. 

(15) $25,000. 

Ark.—Missouri Pacific Transp. Co. 
V. Simon, 135 S.W.2d 336—H. L. 
Hunt, Inc., v. Frisby, 51 S.W.2d 
516, 185 Ark. 1188. 

Ky.—Louisville & N. R. Co. v. Greg¬ 
ory, 130 S.W.2d 745, 279 Ky. 295. 
Mich.—Flynn v. Kramer, 261 N.W. 
77, 271 Mich. 500—^Amsdill v. De¬ 
troit Motorbus Co., 206 N.W. 494, 
233 Mich. 150. 

Mo.—Homan v. Missouri Pac. R. Co., 
70 S.W.2d 869, 335 Mo. 30, 

N. J.—Pearce v. Downey, 144 A, 182, 
7 N.J.Misc. 122—Martin v. Cohen, 
144 A. 178, 7 N.J.Misc. 103.' 

Pa.^—^Henigin v. Booth & Flinn, 161 
A. 871, 307 Fa- 528. 

Wis.—^Kramer v. Chicago, M., St. P, 
& P. R. Go.. 276 N.W. 113, 226 Wis. 
118. 

17 C.J. p 1095 note 86 [a] (6>. 

, (16) $22,500.—Bettis v- Board of 
Ck>m*rs of Wyandotte County, 227 P. 
533. 116 Kan. 568. 


I (17) Other amounts see 17 C.J. pi 
1095 note 86 [a] (3), (5). 

Awards of $20,000 

<1) To husband for loss of s^rv- ! 
j ices and consortium.—Pandjiris v. j 
{ Oliver Caddlae Co., 98 S.W.2d 978. ' 
339 Mo. 726—Homan v. Missouri Pac. i 
R. Co., 70 S.W.2d S69, 335 Mo. 30. i 

(2) To injured person. j 

Ala.—Alabama Power Co. v. Good- j 
win, 196 So. 239, 214 Ala. 15. | 

Ark.—Missouri Pac. R. Co. v. Bar- | 
ham, 128 S.W.2d 353, 198 Ark. 158. j 
Mo.—Perkins v. Terminal R. Ass’n i 
of St. Louis, 102 S.W.2d 915, 340 | 
Mo. 868—O'Brien v. Rindskopf. 70 1 
S.W.2d 10S5. 334 Mo. 1233. j 

N.J.—Reinert v. Atlantic City R. 
Co.. 136 A. 300. 5 N.J.Misc. 

334—Luker v. Young, 132 A. 243, 4 
N.J.Misc. 190. 

N.Y.—Carbalial v. Pilgrim Laundry, 

5 N.Y.S.2d 38, 254 App.Div. T73, 
affirmed 18 N.E.2d 44, 279 N.Y. 653. 

N.D.—Sullivan v. Minneapolis. St. P. 

6 S. S. M. Ry. Co.. 213 N.W. 841, 
55 N.D. 353. 

Pa.—Kausler v. City of Pittsburgh, 
88 Pa.L.J. 83. 

Wis.—Renne v. U. S. Leather Co., 83 
N.W. 473, 107 Wis. 306. 

Awards of $10,000 and upwards, less 
than $20,000 

(1) $19,500.—Turley v. Public 
Service Ry. Co., 144 A, 316, 7 N.J. 
Misc. 133. 

(2) $18,750.—Winter Park Tele¬ 
phone Co. V. Strong, 179 So. 289, 130 
Fla. 755, rehearing- denied 182 So. 
927. 

(3) $18,000. 

Mich.—Grubaugh v. Simon J. Mur¬ 
phy Co., 177 N.W. 217, 209 Mich. 
551. 

Mo.—Willitts V. Chicago, B. & Q. R. 
Co., 221 S.W. 65. 

N.J.—^Kanen v. Philadelphia, etc. R. 

Co., 57 A. 268, 70 N.J.Law 619. 
N.Y.—McNeill v. Stafford, 292 N.Y.S. 
559, 249 App.Div. 835. affirmed 11 
N.E.2d 319, 275 N.Y. 510. 

Tex.—Missouri, K. & T. R. Co. of 
Texas v. O’Hare, Civ.App., 39 S. 
W.2d 939, error dismissed. 

(4) $17,500. 

Ark.—Coca-Cola Bottling Co. v. 

Shipp, 9 S.W.2d 8, 177 Ark. 757. 

Pa.—Consoli v. Cannon, 86 Pa,L.J. 
225. 

(5) $16,000.—Rogles v. United Rys. 
Co., Mo., 232 S.W. 93—Highfill v. 
Independence, Mo., 189 S.W. 801. 

(6) $15,000. 

Mo.—Lynch V. Baldwin, 117 S.W.2d 
273—Zichler v. St. Louis Public 
Service C3>., 59 S,W.2d 654, 332 Mo. 
902—Pietzuk v. Kansas City Rys. 
Go., 232 S.W. 987, 289 Mo. 135. 
Mont.—^Hanley v. Great Northern 
Ry. Co., 213 P. 235, 66 Mont. 267. 
N.Jf—^Bowen v. Healy’s Inc., 197 A. 
655, 16 N.J.Misc. 113, appeal dis¬ 
missed Fisher v. Healy's Special 
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^—'HenderFon v. Aljliotts AWeniey 
156 A. 2^, 9 N.J.Misc. 8ft2. 
17 C.J. p 1095 note [b] 

(7ji $13,937-—Luras v. Omaha & 
C. B. St. Ry. Co., ITT N.W. 780, 104 
Neb. 432. 

N.J.—De' Santis v. NatJtmal Bjsctilt 
Co.. 168 A. 221. 11 N.J.Misc. 691. 

R. I.~Byron v. Brown, 162 A. 881, 
53 R.I. 91, 

(9) 112,500. 

Fla.—Porter v. Smith, 164 So. 2S0, 
121 Fla. 511. 

N.Y.—Garety v. Charles Meads & 
Co., 2S6 N.Y.S. 297, 247 App.Div. 3. 
17 C.J. p 1095 note 86 [b] (6), 

(10) $12.063.55.—Pool V. Day, 63 
P.2d 912, 143 Kan. 226. 

( 11 ) $ 12 , 000 . 

Iowa.—Borough v. Minneapolis & St. 
L. R. Co., 197 N.W. 312, 19g Iowa 
130. 

La.—Meaux v. Gulf Ins. Co., App., 
182 So. 158, follow^ed in 182 So. 
164. two cases. 

Mo.—Prichard v. Dubinsky, 89 S.AV. 
2d 530, 338 Mo. 360—Lepchenski 
V. Mobile & O. R. Co.. 59 S.W.2d 
610, 332 Mo. 194—Gaty v. United 
Rys. Co. of St. Louis, 227 S.W. 
1041, 286 Mo. 503. 

Mont.—Je-wett v. Gleason, 65 P.2d 
3, 104 Mont. 63. 

S. D.—Biggins v. Wagner, 245 N.W. 
385, 60 S.D. 581, 85 A.L.R. 776. 

Wis.—Taylor v. Chicago, etc,, R. Co., 
79 N.W. 17, 103 Wis. 27. 

(12) $11,400.—Schafnacher v. Gray 
Bus Line, 135 A. 86, 4 N.J.Misc. 980. 

(13) $11,105.—^Kalogerakas r. Fub^ 
lie Service Co-Ordinated Transport, 
158 A. 408, 10 N.J.Misc. 175. 

(14) $10,000. 

Ind.—Union Traction Co. v. Cameron, 
155 N.E. 265, 85 Ind.App. 629. 

Mo.—Clark v. Mississippi River & 
B. T. Ry., 23 S.W.2d 174, 324 Mo. 
406—Corn v. Kansas City, C. C. & 
St. J. Ry. Co., 228 S.W. 78. 

Mont.—Wegge v. Great Northern 
Ry. Co., 203 P. 360, 61 Mont. 377. 
N.J.—Marshall v. Hipp, 160 A, 82, 
10 N.J.Misc. 622—Devine v. Public 
Service Co-ordinated Transport*, 
158 A. 764. 10 N.J.Misc. 274—Hen¬ 
derson V. Abbotts Alderpey 
Dairies, 156 A. 20, 9 N.J.Misc. 802. 
Tenn.—Roddy Mfg. Co. v. Dixon, 
105 S.W,2d 513, 21 Tenn.App. 81. 
17 C.J. p 1095 note 86 [b] (11). 

(15) Other amounts see 17 C.J. p 
1095 note 86 [b] (1), <8)-(10). 

Awiurds between $2,(XK> and $10,000 

(1) $9,550.—Hoskins v. Bangor & 
A. R. Co., 195 A. 363, 135 Md, 2S5. 

(2) $9,200.—New Nueces Hotel Co. 

; V. Sorenson, Tex.Civ.App., 48 S.W.2d 

365, modified on other grounds 76 S. 
W.2d 488, 124 Tex. 175. 

(3) $9,000.—Sloan v. Anderson, IS 
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iilar cases as establislied by tbe evidence introdticed j at the trial of the cases have been held proper,^ 


F.2d 274, 160 Okl. ISO—17 C,J* pf 

109.7 note 86 [c] (1). | 

(4) B.OOO. ! 

Ill.'—Sobieski V. City of Chlc.'^go, 234 ; 

lll.App. 3S2. } 

Kan.—Hudson v. Y^dlow Cab & Bag- ! 

gage Co., 64 P.2d 43, 145 Kan, 66: 
—Si^ymour v. Kelso, 16 P.2d 958, • 
136 Kan. 313—Seigler v. Kansas ; 
City. 292 P, 937, 131 Kan. 504. 

17 C.J. p 1093 note S6 [c] (4). 

(5) 17,500. 

Mo.—Walthall v. St Louis Public 
Service Co., App., 66 S.W.Sd 177, 
*Ienii.—Colonial Baking Co. v, Ac- 
quino, 103 S.W.2d 613, 20 Tenn, 
App. 695. 

17 C.J. p 1095 not© 86 Id (6). 


<6) 17,000. 

K.J.—Marshall v. Hipp, 160 A. £2. 
10 N.J.Misc. 622. 

Ohio.—Astnip Co. v. Rehburg, ISl N. 
E. 551, 42 Ohio App. 12$, error, 
dismissed Bebburg v. Astrup Co., i 
185 K.B. SSI, 125 Ohio St. 653. t 
17 C.J. p 1095 note 85 Cc] (7). j 

(7) $6,750.—'Polgar v, Kantor, 130 1 
A. 732. 3 N.J.Misc, 1122. | 

(S) $6,500.—Tuck V. Harmon, La. 
App., 151 So. 803, 

(9) $6,106.—Dube v. Bonin Spin¬ 
ning Co., R.I., 137 A. 1. 

(10) $6,000 for all damages.— 
Sachs© V. Highland Dairy Farms Co.. 
Mo.App., 45 S.W.2d 934—17 C.J. p 
1095 note 86 Id (8). 

(11) $6,000 for loss of income.— 
White V, Halliburton Oil Well Ce¬ 
menting Co., La.App., 183 So. 537, 
rehearing denied 185 So. 68. 

(12) $5,800.—Staples v. Spelman, 
165 A. 783, 53 R.I. 244. 

(15) $5,701.55.*—Abrams v. Mann, 
»© H.Y.S. 250. 

(14) 15,500, 

Ely.—Louisville & N. R. Co. Epley, 
262 S,W. 626. 203 Ky. 461. 

Me-—Chaisson v. Williams, , 156 A. 

154, 130 Me. t4L 
17 C.J. p 1095 note 86 Ed <10). 

(16) $5,O§0. 

lia.—-Antoine v. Louisiana Highuray 
Commission, App,, IBS So. 44S— 
Crutsinger v. B. F. Avery ^ Sons, 
App., 152 So. 361. 

Me.—Hamlin v. N. H. Bragg & Sons, 
151 A- 197, 129 Me. 165. 

Minn.—^Kemerer v. Kemerer, 269 N. 

W, 832, 19S Minn. 316. 

Mo.—Foulks V. Lehman, App., 17 S. 
W.2d 994—Holland v. Missouri 
Fac. R. Co., 257 S.W. 202, 214 Mo. 
App. 490. 

K.y.—Herrera v. Hirsch, 289 K.Y.S. 

1, 248 App.Div. 819. 

Wis.—Dahlberg v, Jones, 285 N.W. 
841, 232 Wis. 6—McCartie v. Muth, 
284 N.W. 529, 230 Wis. 604—Dun¬ 


ham V. Wisc'onsin Gas Sc Electric , 
Co.. 280 N.W. 291. 228 Wis. 25^^. 

17 C.J. p 1A97 note £6 fe] tl2t ! 

(16) $tSS5. — Fr*mch v. Forgoine, | 
12S A. 3, 12i Me. 443. ! 

I 

U7) 14,SCO. j 

Fla.—Ward v. Stanley, 17S So. 398, | 
130 Fla. 612. j 

Mo. — Sculley v. Rolwmg, App., S8 j 

S.W.2d 394—Oe Courcy v. Prcnder- j 
gast Constr. Co., I20 S.W. 632, 140 
Mo.App. 169. 

Pa.— K,rr v. Suwak, 20 Wash.Co. 1- 

nS) |4,2S.7.—Gottlieb v. Uzzolino, 
167 A. 26, 11 N.J.Misc. 567. 

(19) $1,250 to husband of injured 
woman. —Golden v. R. L. Greene Pa¬ 
per Co., 116 A. 579, 44 R.I. 231, 21 
A.L.R. 1514. 

<20) $4,250 to injured person.—Til¬ 
ley V. Johnson, 153 A, 180, 130 Me. 

18. 

(21) 14,000. 

Ill.— Vernon v. Small, 9 N.E.2d 440, 
291 liLApp. 613. 

La. —Pettaway v. K, C. S. Drug Co., 
App., 166 So. 902. 

Mich.—2^Iayala v. Underwood Veneer 
Co., 275 N.W. 198, 281 Mich. 434. 

R, I.—Rutkowich v. Cialella, 135 A. 
401. 

17 C.J. p 1095 note 86 [c] (14). 

(22) $3,850.—Halamka v. Schneid¬ 
er, 222 N.W. 821, 197 Wis. 538. 

(23) $3,500.—Page v. Moulton, 136 
A. 482. 126 Me. 593—17 C.J. p 1095 
note 86 [c] (15). 

(24) $3.300.—Fogelsong v. Peoria 
Ry. Terminal Co., 203 lll.App. 546. 

(25) $3,194.50.—Calloway V. Serv¬ 
ice Cab Co., La-App., 158 So. 848. 

(26) $3,000. 

Xm .—Caldwell v. City of Shreveport, 
90 So. 763, 150 La. 465—Wilson v. 
New Amsterdam Casualty Co., 
App., ISO So. 870—O'Pry v. Berdon, 
App., 149 So. 287. 

Me.—Pomroy v. Bangor, etc., R. Co., 
67 A. 561, 102 Me. 497. 

(27) $2,600. 

Ala.—Smith v. Wolf, 49 So. 395, 160 
Ala. 644. 

La-—Hanley v. Checker Cab Co., 126 
So. 274, 12 La.App. 563. 

N.J.—^Rivello V. Public Service Co¬ 
ordinated Transport. 150 A. 658, 8 
N.J.Misc. 461. 

17 CJ. p 1095 note 86 [cj (18). 

(28) $2,375.—Bean V. Independent 
Exploration Co., La.App., 171 So. 

879, 

(29) $2.250.—Fischer v. Bby, 114 

S. W.2d 768. 272 Ky. 554. 

(30) Other amounts see 17 C.J. p 
1095 note 86 [c) (2), (3). (5). (9)> 
(11), (17), (19). 


Awards of $2,000 or less to injured 
person generally 

(1) $2,000.—Feiss v. Hensch, 162 
N.E. 4.06. 2S Ohio App. 42. 

(2) $1,082.50.—Long v. White, La. 
App., 146 So. 368, affirmed 149 So. 
133. 

(S) $1,000.—Ciaccio v. Cashio, 139 
So. 34, 19 La,App. 65. 

(4) Other amounts see 17 C.J. p 
1095 note 86 [c] (20)-(22). 

Awards of ^2,000 or less for par¬ 
ticular damages 

(1) $2,000 for pain and suffering. 
—Cailleteau v. Hightower, La.App., 
181 So. 617. 

(2) $2000 to husband for treat¬ 
ment of wife and loss of services.— 
Clohesy v. Routh, 157 A. 156, 9 N.J. 
Misc. 1070. 

(3) $1,600 to husband for expenses 
and loss of wife’s consortium.—Syl- 
vain V. Peterman, 197 A. 325, 89 N. 
H. 249. 

(4) $1,265 to husband for injuries 
to wife entailing loss of services 
and medical expenses.—Abbott v. 
Zirpolo, 171 A. 251, 132 Me. 368. 

(5) $965.98 to husband.—Smith v. 
Domina, 170 A. 90, 54 R.I. 96. 

(6) $875 to husband for loss of 
services.—Leverich v. Casden, 300 N. 
Y.S. 762, 253 App.Div. 742. 

(7) $664 for doctor and hospital 
bills.—Meaux,v. Gulf Ins. Co., La. 
App., 182 So. 158, followed in 182 
So. 164, two cases. 

(8) $640 for contusions of lum¬ 
bar region and arm, destruction of 
wagon, doctor’s bills for claimant 
and wife, loss of services of wife 
by reason of injuries making her 
practically helpless, medicine and 
X-ray picture.—Ravare v. McCor¬ 
mick & Co., La.App., 166 So. 183. 

(9) $533 for loss of earnings.— 
Wilson V. New Amsterdam Casualty 
Co., La.App., 180 So. 870. 

(10) $500 for doctor bills and med¬ 
icine.—^Asbell V. Mumford, 286 P. 
236, 130 Kan. 336. 

(11) $350 to husband for medical 
expenses.—Penouilh v. Toye Bros. 
Yellow Cab Co., La.App., 195 So. 
99. , 

(12) $250 for physicians’ hills and 
medicines.—^Liggett & Myers To¬ 
bacco Co. V. Do Lape, C.C.A.Cal., 
109 F.2d 598, modifying, D.C., Du 
Lape y. Liggett & Myers Tobacco 
Co.. 25 F.SUPP. 1006. 

(13) $20 per day to husband for 
expenses resulting from wife’s iiV' 
jury.—^Hanley v. Checker Cab Co., 
126 So. 274, 12 La.App. 562. 

5. Bteld proper 

(1) $30,000.—Th© Wearpool, D-G 
Tex., 28 F.Supp. 886, affirmed, G.C.A., 
112 F.2d 245. 
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and awards which under circumstances have been - held reasonable,® adequate,*^ or inadequate.® 


(2) $17,500.—Rochefort v. Teche 
Lines, La.App., 186 So. 751. 

(3) $9,096.30.—Frazier v. P. 
Strauss & Son, La.App., 172 So. 385. 
rehearing' denied 173 So. 343, 

(4) $7,500.—Ellis V. Kolb, La.App., 
196 So. 89. 

(n) $4,700,—George v- Stanfield, T>. 
C.Idaho, 33 F.Supp. 486. 

(6) $4,000.—The Black Eagle, D, 
C.Mass., 30 F.Supp. 16. 

(7) $2,515.—Meredith v, Arkansas 
Louisiana Gas Co., La.App., 185 So. 
498. 

(8) $1,250.—House v. Ryder, 150 
A. 4S7, 129 Me. 135. 

(9) $1.000.—Christianson v. West¬ 
ern Pacific Packing Co,, D.C.Wash., 
24 F.Supp. 437. 

e. Held reasoaahle 

(1) $3,000.—Adams v. Go'lson, La. 
App., 171 So. 403, modified on other 
grounds 174 So. 876, 187 La. ,363. 

(2) $2,000.—Quatray v. Wicker, 134 
So. 313, 16 La.App. 515. 

7. Held adequate 

<1) $15,000.—Oliphant v. Town of 
Lake Providence, La.App., 193 So. 
616, conforming to answers to cer¬ 
tified questions 192 So. 95, 193 La. 
675. 

(2) $12,000.—Stough V. Young, La. 
App., 185 So. 476. 

(3) $10,000. 

La,—^IMaddox r. Pattison, App., 186 
So. 894. 

Va.—^American Oil Co. v. Nicholas, 
157 S-E. 754, 156 Va. 1. 

Wash.—Swanson v. Pacific Shipping 
Co., 110 P. 795, 60 Wash. 87. 

(4) $9,000.—Punk v. New Orleans 
Ry. & Light Co., 91 So, 506, 150 La, 
1046. 

(5) $8,000.—Barr v. Fidelity & 
Casualty Co. of New York, La.App., 
188 So. 521. 

(6) $7,500.—^Missouri Pac- R. Co. 
V. Sanders, 117 S.W.2d 720, 196 Ark. 
269. 

(7) $5,552.73.—Childers v. Ford, 
Bacon & Davis, 7 La.App. 138. 

(8) $5,500.—Borman v. Lafargue, 
La.App., 183 So. 548. 

(9) $5,000. 

Ark.—Smith v. Arkansas Power & 
Light Co., 86 S.W.2d 411, 191 Ark. 
389. 

Mo.—Skidmore v. Haggard, 110 S.W. 

2d 726, 341 Mo. 837. 

N.Y.—Dominicus v. Dependable Fuel 
Corporation, 12 N.T.S.2d 700, 257 
App.Div. 859. 

(10) $4,000.—Landry v. New Or¬ 
leans Public Service, La.App.,^ 149 
So. 136—^Price v. Plorsheim, 127 So. 
22, 13 La.App. 298. 

(11) $3,607.50.—Hodges v. Davis, 
7 Lia-App. 327. 


(12) v, Hiync. 
La.App., 1SS So. 162. 

(13) 

U.S.—S< hrrmann v. Yellow Cab Co., 
C.C.A.IIL, a Hi F.2d 363. O^rtiorarl 
denied 59 S.Ct. 1045, 3'’7 U.S. 647, 
S3 L.Ed. 1527. 

La.—Fernandez v. Tri-State Transit 
Go. of Louisiana, App., 191 So. 
84—Mathews v. Hayne, supra— 
Paderas v. Staufft-r, 12 h So. Ss 6, 10 
La.App. 50—Ward v. Donahu€\ 8 
La.App. 335—Childers v. Ford, 
Bacon & Davis, 7 La.App. 138. 
Wis.—De Baker v. Austin. 287 N.W. 
720. 

(14) $2,735.—Smith v. City of 
Alexandria, La.App., 178 So. 737. 

(15) $2,500.—Allen v. Louisiana 
Creamery, La.App., 184 So. 395. 

(16) $2,250.—In re Famous Play¬ 
ers Lasky Corporation, D.C.Cal., SO 
F.2d 402. 

(17) $2,000.—Lee v. Nanny, 100 P, 
2d- 832, 38 Cal.App.2d 90—17 C.X p 
1095 note 87 Ca] (2). 

(18) $1,809.50.—Rogers v. Silver 
Fleet System of Memphis, La.App., 
180 So. 445. 

(19) $1,500. 

U.S.—The Andrea P. Luckenbach, C. 

C.A.Cal., 78 F.2d 827. 

La.—Mounes v, Bledsoe, App., 194 
So. 55—Gamble v. Wilson & Co., 
App., 171 So. 138—^AHen v, Currie, 
8 La.App. 30. 

(20) $1,059.15.—Upton v. Bell 
Cabs, La.App., 154 So. 359. 

( 21 ) $ 1 , 000 , 

La.—Andrews v. Foster, App., 170 
So. 563, amending 169 So. 103. 
Minn.—King v. Minneapolis St. Ry. 
Co., 255 N.W. 626, 192 Minn. 163. 

(22) $800.—^Zmuda v. McFarland, 
165 A. 446. 53 R.I. 210. 

(23) $750.—^Descant v. Hightower, 
La.App., 181 So. 616. 

(24) $600.—Carr v. Florian, 29 P. 
2d 728, 43 Ariz. 149, 

(25) $570 to graduate nurse, with¬ 
out permanent employment, for loss 
of time for nineteen months.—Mon- 
sos V. Euler, 256 N.W. 630, 216 Wis. 
133. 

(26) $500. 

Iowa.—Quenrud v. Moore-Sieg Const. 
Co. of Waterloo, 181 N.W. 16, 191 
Iowa 580. 

Wis,—Schmidt v. Riess, 203 N.W. 
362, 186 Wis. 674, 

(27) $400, under evidence author- 
I;|5.ijrtg diminishing damages propor¬ 
tionate to negligence attributable to 
injured person.—Pounders v. Day, 
118 So. 298, 15f Miss. 436. 

(28) $325.—City of Birmingham v. 
Cain, 86 So. 124, 17 Ala.App. 489. 

8. H^d inadequate 

(1) $8,000.—The Spokane, C.C.A.N. 


Y., 291 F. 242, denied T!w‘ 

v. Stt-innr, 41 S.Ct. 322, 

261 U.S, 6S L.EcI. S61. 

«'2) |6,62«A—Lanz, La. 
App., RG So. 12S, followed In 
Sfhindh'T i’. Lnnz. 1P5 So. 133 anti 
Yeatnrin v. Jyinz, lip' So. 133. 

(3j —Wall V. Casual¬ 

ty & Surety Co., La.App., 167 So. 903 
—Sears v. Interurhan Transp, Co., 
125 So. 748, 14 La.App. 343. 

(I) $4,7^0.—Poglenian v. Interur¬ 
han Transp. Co., 187 So. 73, 193 La. 
115, annulling, App., 182 So. 3S5. 

(5) $4,000.—Thorgrlm.son v. 

Shreveport Yellovr Cabs, La.App., 161 
So. 49. 

(6) $3,000.—Glass v. David Pender 
Grocery Co., Y'a., 5 S.B.2d 478. 

(7) $3,500. 

La.—Long v. Home Indemnity Co. of 
New York, App., 169 So. 154— 
Goodson v, Schuster’s Wholesale 
Produce Co., 120 So. 689, 10 La. 
App. 4S6. 

N.Y.—Irwin v. Klein, 276 N.Y.S. 41, 
243 App.Div. 23. 

(8) $2,400.—Flaugh v. Egan Chev¬ 
rolet, 279 N.W. 582, 202 Minn. 616. 

(9) $2,000. 

La.—Levy v. Leopold, App., 142 So. 
191. 

R.I.—Clark v. New York, etc., R. Co.,. 
87 A. 206, 35 R.I. 479. 

(10) $1,750.—Marquez v. Le Blanc,. 
La.App., 143 So, 108. 

(II) $1,610.—Degeneres v. Pan- 
American Petroleum,.Corporation, La- 
App., 153 So, 481. 

(12) $1,500. 

Cal.—^Winters v. Yamaguchi, App.^ 
97 P.2d 833. 

La.—Lanphier v. D’Antoni, 131 So. 
628, 14 La.App. 441. 

<13) $1,250. 

La. — Hill V. Mickel, App., 141 So. 

808, modifying 13$ So. 6T2. 

N.Y.—McCann v. Boldt, 284 N.Y.S. 
866, 246 App.Div. 880. 

(14) $1,100.—Torn v. United Rail¬ 
roads of San Francisco, 202 F, 671,. 
187 Cal. 505. 

(15) $1,000. 

La.—Driefus v. Levy, 146 So^' 259. 
Mo-—Grcwlsky v« 'Consolidated Bag 
Co., 26,S.W.2d 618, 334 Mo. 4067. 
N.Y.—Wood V. State, 17 N.TJS.2d; 

258 AppX>iv. 1026. 

' Wash.—^Pearson v. Picht, 52 P.2d 
314, 184 Wash. 607. 

17 CJr. p 1095 note 87 IhJ (2). 

(16) $800. 

La.—Attrep v. Horecky, App., 177 So. 
379. 

Miss.—^Hicks v. Corso & Cefalu, 95 
So. 636. 131 Miss. 659. 

(17) $750.—Chinnis v. Pomona 

Pump Co., Cal.App., 98 P»2d 560. 

(18) $500. 
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WlicthiT pjirticiilar awards of damages to a par- ^ 
eii: of an injured minor child for loss of services | 
and for made necessary by the injury are | 

excessive or nut excessive is considered in the C.J. I 
S. title F’arent and Child § 55, also in 46 C.J. p 1314 i 
text and mite i 

c. Injuries to Head j 

(i) In general 

(21 Skull I 

(3) Face ^ 


(4) Xose 
(51 Jaw 
(6) Teeth 

(1) In General 

The courts have passed on contentions of excessive¬ 
ness or inadequacy of partlcuiar awards for head in¬ 
juries. 

Particular awards for injuries to the head which 
have been held excessive are listed in the footnote,^ 
as are awards which have been held not excessiveT^ 


Conn.—Meyer v. Basta, 128 A. 32, 102 
Conn. 144. 

lia.—Elbert v. Creswell Street Phar¬ 
macy, App., 161 So. 42. 

(19) ^^400.—Appel V. Elukin, 296 
K.Y.S. 67, 251 App.Div. 734. 

(20) 1379.—Swanson v. Sewall, 4S 
P.2d 939, 183 Wash. 462. 

(21) $300.—Peterson v. Layton, 21 

N. Y.S.Sd 19. 

(22) $200 to husband for injuries 

to wife.—^Weninger v. Vogel, 155 A. 
748, 9 611. 

(23) $200 to injured person. 

Miss.—Barr v. Gulf, M. & N. R. Co., 

152 So, 294, 16S Miss, 863. 

K-T.—Berson v. Smith, 3 N.Y.S.2d 
293, 254 App.Di\\ 676—Mathews v. 
Brooklyn & Queens Transit Cor¬ 
poration, 2Sn X.Y.S. 113, 245 App. 
Blv. 731. 

(24) $175.—Coccora v. Vicksburg 
Light & Traction Co., S9 So, 257, 126 
Miss. 713. 

(25) $125 to husband of injured 
woman for expenses and loss of 
services.—Mathews v. Brooklyn & 
Queens Transit Corporation, supra. 

(26) $1.—Faw’kes v. Xational Re¬ 
fining Co., 108 S.W.2d 7, 341 Mo. 630 
—Bock V. Rinderknecht, 207 S.W. 
245, 200 Mo.App. 486. 

(27) One cent.—Rausch v. Bartell, 
237 IliApp. 230. 

(38) Other amounts see 17 C.J. p 
1095 note 87 |b3 <3>~(5), 

O. excessive 

(1) $35,000.—Roberts v. Vacca, 
147 A. 463, 7 N.J.Misc. 865. 


(8) $ 3 . 000 ,—Ryan v. Chicago City 
Ry. Co-, 205 llI.App. 592. 

(9) $2,500.—Tissue v. Burin, 246 
X.W. 806. 216 Iowa 709. 

(10) $1,500. 

III.—Crane v. Railw'ay Express 
Agency, 12 X.E.2d 672, 293 III 

App. 32S, modified on other 
grounds 15 X.E.2d 866, 369 Ill. 110. 
Ky.—Middleton v. Frances, 77 S.W. 
2d 425, 257 Ky. 42. 

X.jr.—Baldwin v. Thompson, 57 A. 
331, 70 X.J.Law 447. 

(11) $1,000.—Mixon V. Brechtel, 
La.App., 174 So. 283, annulling 170 
So. 558. 

(12) $300 to colored woman earn¬ 
ing $5 per week who sustained 
bruise on her head from falling 
plaster.—Smith v. St. Raymond, La. 
App., 170 So. 379. 

(13) Other awrards see 17 C.J. p 
1095 note 8S [aj (l)-(5). 

Corpus Juris is cited as collect¬ 
ing cases wherein certain amounts 
have been held excessive or not ex¬ 
cessive.—Roy V. Oregon Short Line 
R. Co., 42 P.2d 476. 480, 55 Idaho 
404. 

10. Seld not excessive 

(1) $35,000.—Wilson v. Consoli¬ 
dated Dressed Beef Co., 145 A. 81, 
295 Pa. 168. 

(2) $30,000.—Missouri Pac. R. Co. 
V. Wiley, Ark., 142 S.W.2d 944— 
Missouri Pac. R, Co. v. Wiley, Ark., 
140 S.W.2d 676. 

(3) $17,000.—Duryee v. Yellow 
Cab Co., 132 A. 485, 4 X.J.Misc. 338. 


(2) $22.500,—Gutjahr v. La Morte,. 
156 A. 321, 9 N.J.Misc. 1044. 

(3) $18,800.—dark v. Atchison & 
Eastern Bridge Co., 62 S.W.2d 1079. 
333 Mo. 721, certiorari denied At¬ 
chison & Eastern Bridge Co. v. 
Clark, 54 S.Ct. 229, 290 U.S. 701, 78 
L.Ed. 693. 

(4) $10,000.—Rodriquez v. Ricker, 
156 A. 916, 9 X.J.Misc. 1115. 

(5) $8,000.—Thomas v. Lupis, 106 
S.E. 78, S7 W.Va. 772. 

(6) $7,500.—Land v. Yfellow Cab 
Co. of Norfolk, 143 S.B. 709, 150 Va. 
467. 

(7) $3,900.—Siuberski v. Wagman, 
158 A. 763, 10 X.J.Misc. 245. 


(4) $15,000. 

Cal.—^Whelan v. Bigelow, 92 P.2d 
952, 33 CaLApp.2d 717. 

Ill.—Kiewert v. Baiaban & Katz 
Corporation, 251 Ill.App. 342. 

Mo.—Grott V. Johnson, Stephens & 
Shinkle Shoe Co., 2 S.W.2d 785. 
Tenn.—Colonial Baking Co. v. Ac- 
quino, 103 S.W.2d 613, 20 Tenn. 
App. 695. 

(5) $12,000-—Gibhard v. Evans, 
106 S.E. 37, 87 W.Va. 650. 

(6) $10,593.25.—Garrett v. Stand¬ 
ard Oil Co. ,of California, 23 P.2d 
402, 173 Wash, 394. 

(7) $10,000. 

Cal.—Foster v. Hudson, 92 P.2d 959, 
I 33 CaLApp-2d 705. 


Ill.—Reule V. City of Chicago, 268 
Ill.App. 266. 

Mich.—Herbert v. Burgis, 267 X.W. 
809, 276 Mich. 158- 

Mo.—Emerson v. Mound City, 26 S. 
W.2d 766. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Stuart, 47 P.2d 177, 173 Okl. 
221 . 

Tenn.—Radnor Water Co. v. Draug- 
hon, 89 S.W.2d 186, 19 Tenn.App, 
371. 

(8) $7,500.—Smithers v. Henri- 
quez, 4 N.E.2d 793, 287 Ill.App. 95, 
affirmed 15 N.E 2d 499, 368 Ill. 588. 

(9) $6,500. 

Pa.—Surlolf V. Napoletano, 188 A. 
166, 324 Pa. 184. 

Va.—Norfolk & W. Ry. Co. v. White, 
163 S.E. 530, 158 Va. 243—Nor¬ 
folk & W. Ry. Co. V. White, 160 
S.E. 218. 

(10) $6,000. 

Cal.—Hufllnes v. Standard Brands of 
California, 90 P.2d 599, 32 Ca.1. 
App. 2d 634—De Arman v. Con¬ 
nelly, 25 P.2d 24. 134 Cai-App. 173. 
Kan.—Sponable v. Thomas, 33 P.2d 
729, 731, 139 Kan. 725, citing Cor¬ 
pus Juris. 

(11) $5,800.—Sponable v. Thomas, 
33 P.2d 721, 139 Kan. 710. 

(12) $5,689.—Groh v. W. O. Krahn, 
Inc., 271 N.W. 374, 223 Wis. 662. 

(13) $5,000. 

Ark.—Arkansas Drilling Co. v. 

Gross, 17 S.W.2d 889, 179 Ark. 639. 
Cal.—Hasty v. G. T. Marsh & Co.. 
83 P.2d 735. 28 Cal.App.2d 433— 
Moniz V. Bettencourt, 76 P.2d 535, 
24 CaLApp.2d 718. 

Ga,—Payne v. Young, 108 S.E. 312, 
27 Ga.App. 370. 

Minn.—Schreder v. Litchy, 251 N-W. 
513, 190 Minn. 264. 

Mo.—Roy v. Kansas City, 224 S.W. 

132, 204 Mo.App. 332. 

Neb.—Fielding v. Publix Cars, 277 
N.W. 331, 133 Neb. 818. 

N.J.—Gutbrodt V. Wherry, 151 A 
211, 8 N.J.Misc. 605. 

N.Y.—Rozell v. Rozell, 8 N.Y.S.2d 
901, 256 App.Div. 61, affirmed 22 
N.E.2d 254, 281 N.Y. 106, 123 A.D. 

R. 1015. 

Tex.—Jones v. Roche, Civ.App. 

S. W. 227. 

17 C.J, p 1095 note 89 [a] (2>, 
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Particular awards for injuries to 

(14) $4,S00,—Hoge V. Tf^egarden, 
279 X.'W. 401, 202 Minn. 592. 

(15) $4,500. 

La.—Gomer v. Anding, App,, 116 So. 
704, rehearing denied 147 So. 545. 

—American Automobile Ins. Co. 
V. Struwe, Civ.App., 218 S.W. 534, 
error refused. 

(16) $4,127.50.—Van Sciver v. Ab¬ 
bott’s Alderney Dairies, 143 A. 153, 
6 N.J.Misc. 949. 

(17) $3,750.—Hansen v. Storandt, 
2S5 N.W. 370, 231 Wis. 63. 

(IS) $3,500. — Hom-Ond Pood Stores 

V. Voigt, Tex. Civ.App., 115 S.'\V.2d 

9Sl, error dismissed—17 C.J. p 1095 
note 89 [a) (4). 

(19) $3,000. 

Conn.—Goldberg v. Mertz, 194 A. 
721, 123 Conn. SOS. 

Ga.—J- M. High Co. v. Hague, 185 
S.E. 141, 53 Ga.App. 165. 

Ind.—Terre Haute Union Transfer 
& Storage Co. v. Pickett, 15 N.E. 
2d 765, 106 Ind.App. 82, rehearing 
denied 16 N.E.2d 778, 106 Ind.App. 
82. 

Ky.—Cumberland Ili\'er Oil Co. v. 
Dicken, 131 S.W.2d 927, 279 Ky. 
700. 

La.—Mutti V. McCall, 130 So. 233, 
14 La.App. 5ll—Mutti v. McCall. 
130 So. 229, 14 La.App. 504. 

Mo.—Lerbs v. ^ytachetascheck, App., 
49 S.W.2d 240. 

N.J.—Taylor v. Anderson, 151 A. 

469, 8 N.J.Misc. 586. 

Wis.—Druska v. Western Wisconsin 
Telephone Co.. 189 N.W. 152, 177 
Wis. 621. 

(20) $2,909.—Indianapolis Traction 
& Terminal Co. v. Thornburg, 125 
N.E. 57, 74 Ind.App. 642. 

(21) $2,800.—Bielke v. Knaack, 
242 N.W. 176, 207 Wis. 490. 

(22) $2,750.—Auwarter v. Kansas 
City, 16 P.2d 547, 136 Kan. 571. 

(23) $2,500. 

Minn.—Lundblad v. Erickson, 230 
N.W. 473, 180 Minn. 185. 

Mo.—Modrell v. Dunham, App., 187 
S.W. 561. 

N.J.—Boyd V. Husted, 127 A. 667, 3 
N.J.Misc. 225. 

Okl.—Baker v. Shaw, 86 P.2d 319, 
184 Okl. 194. 

(24) $2,400.—Cintorino v. Brook¬ 
lyn Bus Corporation, 291 N.Y.S. 369, 
249 App.Div. 644. 

(25) $2,323,40.—Van Horn v. Un¬ 
ion Euel & Ice Co., Mo.App., 31 S. 

W. 2d 260. 

(26) $2,250.—Duchaine v, Ray, 6 
A.2d 28, 110 Vt. 313—17 C.J. p 1095 
note 89 [a] (7). 

(27) $2,211.20.—Crumrine V. Grubb, 
17 P.2d 887, 171 Wash. 274. 

(28) $2,200-—Donnow v. Toye 
Bros; Yellow Cab Co., La.App., 154 
So. 494. 

25 C.J.S.—59 
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tile head which ^ have been held 


( 29 > 

Conn.—Hill v. Jasmin, 163 A. 650, 
116 Conn. 762. 

Ind.—Wagoner Rose, 193 N.E. 

108, 100 Ind.App. 192. 

La.—Byrd v. Gallman, 110 So. 44, 
174 La. 26S, annulling 135 So. 692, 
IS La.App. 436. 

Mo.—Page V. Unterreiner, App., 130 
S.W.2d 970. 

Mont.—^Coolidge v. Meagher, 46 P.2d 
684, 100 Mont. 172. 

Neb.—Ziskovsky v. Miller, 231 N.W. 
809, 120 Neb. 255. 

Tenn.—^American Tobacco Co. v. Zel¬ 
ler, 6 Tenn.App. 390. 

Wash.—Beeman v. Tacoma Ry. & 
Power Co., 191 P. 813, 112 Wash. 
164—Klein v. Phelps Lumber Co., 
135 P. 226, 75 Wash. 500. 

(30) $1,950.—Parra v. Cleaver, 

294 P. 6, 110 Cal.App. 168. 

(31) $1,500.—Sherwood v. Jack- 
son, 14 P.2d 861, 126 Cal.App. 441 
—17 C.J, p 1095 note S9 [a] (9). 

(32) $1,250. 

Cal.—Gates v. Gautier, 85 P.2d 141, 
29 Cal.App.2d 524. 

Ill.—Crowley v. Bugg, 10 N.E.2d 
678, 292 Ill.App. 210. 

Mo.—Connor v. Wabash R. Co., 
App., 129 S.W. 777. 

(33) $1,200. 

La,—Du'/ic V. Friedrichs & Dupas, 
120 So. 494. 9 La.App. 394. 

Tenn.—Chattanooga Rapid-Transit 
Co. V. Walton, 58 S.W. 737, 105 
Tenn. 415. 

Va.—Whitten v. McClelland, 120 S. 
E. 146, 137 Va. 726. 

(34) $1,150.—Willis v. Schertz, 
175 N.W. 321, 188 Iowa 712. 

(35) $1,089.—Elmberg v. Pielow, 
194 P. 549, 113 Wash. 589. 

(36) $1,000. 

Kan.—Cox v. Kellogg’s Salas Co., 95 
P.2d 531, 150 Kan. 561. 

Ky.—Cumberland Bus Co. v. Helton, 
13 S.W.2d 753, 237 Ky. 587—Home 
Realty Co. v. Carius, 224 S.W. 751^ 
189 Ky. 228. 

Minn.—Paulos v. Koelsch, 263 N.W. 
913, 195 Minn. 603—Greene v. 

Freeman, 217 N.W. 485, 173 Minn. 
622. 

Mo.—Hunter v. Fleming, App., 7 S. 
W.2d 749—Robbins v. Olson- 
Schmidt Const. Co., App., 215 S. 
W. 779. 

17 C.J. p 1095 note 89 [a] (12). 

(37) $800.—Spears Dairy v. Davis, 
Tex.Civ.App., 125 S.W.2d 382. 

(38) $750- 

Ark.—St. Louis Southwestern R. Co, 

V. Everett, 189 S.W. 42, 125 Ark. 
428. 

Mo.—^Wilson V. Spicuzza, App., 135 S. 

W. 2d 63. 

(39) $650.—Warfield Natural Gas 
Co. V. Newman, 120 S.W.2d 210, 274 
Ky. 650. 


§ 198 

fair,^l proper!" and adequate!® 

(40) $506.—Dnsolara v. Caddo 
Transff-p & Warehouse Co., 127 So. 
57. 13 La.App. 2". 

1411 $500. 

Arlz.—rfisuers <r>f st. Joseph In Ari¬ 
zona V. Edwards, 44 P.2d 355, 45 
Anz. ‘107. 

Mo.—Kmkpfitrick v. Metropolitan St. 

R. Co., 143 S.W. 8 65, 161 Mo.App. 
515. 

N.Y.—Hander v. Interborough Rapid 
Transit Co.. 190 N.Y.S, 695. 

(42) $4.50.—Bachus v. Toye Bros. 
Yellow Cab Co., La.App., 144 So. 
914. 

(43) $300. 

Iowa.—Riley v. Iowa Falls, 50 N.W. 
33, S3 Iowa 761. 

La.—Gautier v. Kirkland, App., 145 
So. 59. 

Tenn.—Belt Ry. Co. v. Vaughn, 65 

S. W.2d 580, 16 Tenn.App. 590. 

(44) $100.—Ryan v. Goodwyn, 137 
So. 774, 18 La.App. 13. 

(45) Other atvards see 17 C.J. p 
1095 note 89 [a] (1), (3), (5), (14), 
(15). (1^). 

11. Held fair 

(1) $1,490.—Loewenberg r. Fideli¬ 
ty Union Casualty Co.. La.App., 147 
So. 81. 

(2) $1,356.58 to husband of injured 
woman for expenses incurred, includ¬ 
ing physician’s and hospital charges 
for wife’s care and treatment, and 
estimated cost of further dental sur¬ 
gery, money paid for household serv¬ 
ices during her incapacity, and 
amount of reasonable bill for repair 
of his damaged automobile, together 
with loss of wife’s services and con¬ 
sortium.—Tibbetts V. Harbach, 198 A. 
610, 135 Me. 397. 

12. Held proper 

(1) $3,000.—Balsamo v. Hall, La. 
App., 170 So. 402. 

(2) $1,500.—^Andrews v. Foster, La. 
App., 169 So. 103, amended 170 So. 
563. 

(3) $111.05.—Freeman, v, Spiro, La- 
App., 172 So. 802. 

13. Held adecitLate 

(1) $4,500.—Gomer v. Anding, La. 
App., 146 So. 704, rehearing denied 
147 So. 545. 

(2) $3,500.—Bridwell v. Butler, 139 
So, 51, 18 La.App. 675. 

(3) $3,000'.—Benton v. Griffith, La. 
App., 184 So. 371. 

(4) $1,250.—Christos v. Manos, 134 
So. 713, 116 La.App. 512, followed in 
Montz V. Manos, 134 So. 715, 16 La. 
App. 511. 

(5) $950.—Knight v. Fitch, 70 P. 
2d 976, 22 Cal.App.2d 252. 

(6) $535.—Gaines v. Teehe Lines, 
La.App., 176 So. 134. 
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and awards which have been held inadequate^^ are , 
also listed in the footnotes. j 

I 

( 2 ) ?kun I 

Contentions of excessiversess or inadequacy of par- j 
tlcular awards for Injuries to the skul! have been an¬ 
swered by the courts, 1 


Particular awards for injuries to the skull which 
have been held excessive are listed in the foot- 
as are awards held not excessive,^® 
proper,adequate,or inadequate.-^ 

( 3 ) Face 

Particular awards for, facial injuries have been 


(T> $5013. 

III.—Hosie w La Salle, 204 IIl.App. 
481. 

La.—Mathews v. Hayne, App., ISS So. 
462—Welgsmd v. General Outdoor 
Advertising Co., 134 So. 770, 16 La. 
App. 55S. 

(8) $4 50.—Bachus v. Toye Bros 
Tellow Cab Co., La.App., 144 So. Sl4. 

(9) $300. 

III.—Underwood v, Coates, 22 N.E.2d 
405, 3131 lil.App. 620. 

La.—Matluich v. Crockett, App., 1S4 
So. 748. 

(10) $250.—Sassano v. Boullard, SI 
P.2d 213, 27 CaI.App.2d 372. 

(11) $62.60.—Hunt r. Joske Bros. 
Co., Tex.Civ.App.. 300 S.W. 201. 

14. Held inadeaiiate 

(1) $6,000 for permanent disability 
and mental affection resulting from 
severe head injuries.—Lowery v. 
Zorn, La.App., 157 So. S26. 

(2) $2,500, including damages to a 
truck and medical expenses for plain¬ 
tiff and his wife.—Dozart v, F. 
Strauss & Sons, La.App., ISO So. 654. 

(3) $1,500.—Marquez v. Le Blanc, 
La.App., 143 So. lOS. 

(4) $1,000. 

La.—Lambert v. Cire, App., 179 So. 
112—Taylor v. Shreveport Yellow 
Cabs, App., 163 So. 737. 

K.J.—^l^Veninger v. Vogel, 155 A- 748, 
9 N,J.Misc. 611. 

(5) $900,—Brown v. Bolton, 167 A. 
S21, 117 Conn. 673. 

(6) $688.45,—Kraas v. American 
Bakeries Co., 164 So. 565. 231 Ala. 

278. 

(7) $627.84.—Conroy v. Reid, 168 
A. 216, 132 Me. 162. 

(8) $375.—Lonatro v. Palace Thea¬ 
tre Co., 123 So. 184, 11 LaApp. 162. 

(9) $50.—Orlando v. Hew York 
Rys. Co, 179 N.Y.S. 80. 

(10) Other awards see IT C,J. p 
1096 note 90 [a], 

15. Seld excessive 

(1) $20,000.—Illinois Cent. R. Co, 
V. Williams, 110 So. 516, 144 Miss. 
804. 

(2) $8,500.—Olian v. Olian, 59 S.W. 
2d 673, 332 Mo. 689. 

(3) $8,000.—Kelly v. Rhodes, 155 
A. 786, 9 H.J.Misc. 615. 

(4) $3,000.—Cosse v. Ballay, La. 
App., 149 So. 285. 

(5) Other awards see 17 C.J. p 1096 
note 91 [aj. 


f 16. Held not excessive 
I fl) $30,000.—Miller v. Tennis, 2S3 
j P, 345, 140 Oki. 1 h5. 

I (2) 120,000. 

I Minn.—Lund v. Olson, 231 H.W. 310, 
182 Minn. 204, 75 A.LR. 371. 

I H.J.—Freschi v. Mason, 156 A, 757. 

I (3) $15,00^. 

i Ark.—St. Louis, etc., R. Co. v. Tom- 
! Unson, 94 S.W. 613, 7S Ark. 251. 

Conn.—Crovreli v. Middletown Sav. 
j Bank, 189 A. 172, 122 Conn. 362. 

I (4) $13,000.—Melican v. ‘Whitlow 
Const. Co., Mo., 278 S.W. 361. 

; (5) $12,000- 

\ V.S .—Pouppirt V. Elder Dempster 
Shipping, D.C.Va., 122 F. 983, re¬ 
versed on other grounds 125 P. 732, 
60 C.C.A. 500. certiorari denied 24 
S.Ct. 848, 191 U.S. 5T6, 48 L.Ed. 

I 309. 

Minn.—^Hillstrom v. Mannheimer 
Bros., 178 H.W. 881, 146 Minn. 202. 
(6) $10,500 as general damages, in¬ 
cluding considerable future expense 
' in providing necessary medical and 
! surgical treatment and hospitaliza- 
1 tion for plaintiff’s injured daughter. 

I —Gregoriev v. Northwestern Pac. 
B. Co., 273 P. 76, 95 Cal-App. 428. 

<7) $10,000. 

Ill-—Fisher v. Johnson, 238 Ill.App. 
25. 

lowa.^—Swegle v. Chicago, B. & Q. R. 

Co., 192 N.W, 894, 196 Iowa 413. 
H.J.—Hehlo V. Marathon Bus Line, 
146 A. 676, 7 N.J.Misc, 629. 

* Okl.—Graves v. Harrington, 60 P.2d 
622, 177 Okl. 448. 

I 17 C.J. p 1096 note 92 [a) (8). 

I (8) $8,000.—Union Transfer Co. v. 

: Finch, 64 S.W.2d 222, 16 Tenn.App. 
-293. 

(9) $7,500.—Mortrude v. Martin, 
172 N.W. 17, 185 Iowa 1319—17 C.J. 
p 1096 note 92 [a] (10). 

(10) $7,500 as special damages for 

destruction of automobile, medical 
and hospital expenses in treatment 
of plaintiff and of his family, and for 
loss of his earnings and services of | 
daughter.—Gregoriev v. Northwest¬ 
ern Pac. R. Co., 273 P. 76, 95 Cal-App. 
428. ; 

(11) $7,000 generally see 17 C.X P 
1096 note 92 [a) (11). 

(12) $6,200.—Roach v. Kansas City 
Rys. Go., Mo.App., 228 S.W. 520. 

(13) $5,000.* 

Cal.—Lafferty v. Market St. Ry. Co., 
46 P.2d 996, 7 Cal.App.2d 698. 

Ky.—Rose v. Edmonds, 111 S.W.2d 
427, 271 Ky. 36. 


, Mo.—Nabe v. Sclinellman, App., 254 
! S.W. 731. 

I Tex.—Galveston Electric Co. v. Han¬ 
sen, Civ. App., 7 S.‘VV.2d 934, re¬ 
versed on other grounds, Com.App., 
15 S.W.2d 1022. 

W.Va.—^Weaver v. 'Wheeling Traction 
Co., 114 S.E. 131, 91 W.Va. 528. 

17 C.J. p 1096 note 92 [a] (13). 

(14) $4,999.25.—Harbin v. Elam, 1 
Tenn.App. 496. 

(15) $4,500.—Pearson v. Zacher, 
217 N.W. 369, 173 Minn. 365. 

(16) $4,000.—Louisville & N. R. Co. 
V. Gayle, 263 S.W. 763, 204 Ky. 142. 

(17) $3,500. 

N.J.—Fox V. Wharton, 45 A. 793, 64 
N.J.Law 453. 

Okl-—Y'dlow Cab Transit Co. v. 
Bethel, 81 P.2d 667, 183 Okl. 219. 

(18) $3,000.—Herr v. Johnson, 208 
j P, 338, 58 Cal.App. 306—17 C.J. p 1696 

note 92 [a] (16). 

(19) $2,000.—Louisville & N. R. Co. 
V. Gayle, 263 S.'W. 763, 204 Ky. 142. 

(20) $1,500. 

La.—Young v. CarAahan Creamery, 
App., 157 So. 616. 

Mo.—Granberg v. King Candy Co., 
App., 81 S.W.2d 981. 

17 C.J. p 1096 note 92 Ca) (18). 

(21) Other awards see 17 C.J. p 
1096 note 92 [a] (1), (2), (4), (5), 
(7), (9), (12), (14), (17), (19), (20). 

17. Held fair 

$3,000.—The Joshua W. Rhodes, D. 
C.N.Y., 259 F. 604. 

18. Held proper 

(1) $3,000.—O’Connor v. Kulerban 
Holding Corporation, 274 N.Y.S, 802, 
152 Misc. 864, affirmed 268 N.Y.S. 872, 
240 App.Div. 957, affirmed 193 N.E. 
271, 265 N.Y. 461. 

(2) $1,500.—Woods V. Moffett. La. 
App., 162 So. 426. 

Idu Held adequate 

(1) $1,000.—Harrison v. Shreveport 
Yellow Cab Co., La.App., 142 So. 724. 

(2) $400.—^Jones v. City of Knox¬ 
ville. 108 S.W.2d 882, 172 Tenn. 1. 

(3) Other awards see 17 C.J. p 1096 
note 93 [a). 

2a Held inadeqxiate 

(1) $2,000.—Guillot V. Baton Rouge 
Yellow Cab Co,, 138 So. 219, 18 l*a. 
App. 202. 

(2) $500.—Strange v. Ardison, Me. 
App., 65 S.W.2d 115. 

(3) $1.—Clark v. Spurdis, Tex.Civ. 
App., 258 S.W. 881. 
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Judicially considered and held proper, adequate, inade¬ 
quate, excessive, or not excessive. 

Particular awards for injuries to the face which 
have been held excessive are listed in the footnote,-^ 

as are awards held not excessive^22 proper,23 ade- 


(4) Nose 

When called on to do so, the courts have determined 
whether particular awards for Injuries to the nose were 
or were not excessive or inadequate. 

Particular awards for injuries to the nose which 
have been held excessive are listed in the foot¬ 
note,26 as are awards held not excessive,^^ prop- 


<}iiate,24 or inadequate.^o 

^1. Held excessive 

(1) 17,500.—Penley v. Teague & 
Harlow Co., 140 A. 374, 126 Me. 583. 

(2) $5,000. 

K.J.—Katz V. Hyman & Oppenheim, 
153 A. 264, 9 K.J.Misc. 178. 

K.Y.—Serano v. New York Cent., etc-, 
Pv. Co., 99 N.Y.S. 1103, 114 App.Div. 
684, reversed on other grounds 80 
N.E. 1025, 18S N.Y. 156. 

(3) $4,000.—^Abbott v. Zirpolo, 171 
A. 251, 132 Me. 368. 

(4) $3,500.—Dyess v. Landry, 132 
So. 242, 15 La.App. 403. 

(5) $3,300.—Carero v. Breslin, 128 
A, 883, 3 N.J.Misc. 507. 

(6) $3,000. 

Iowa.—Read v. Heppert, 190 N.W. 32, 
194 Iowa 620. 

Mo.—Ulmer v. Parnham, App., 28 S 
W..2d 113. 

(7) $2,995.—Interstate Co. v. Mc¬ 
Daniel, 173 So. 165, 178 Miss. 276. 

(8) $2,750.—Witt V. Roper, 96 P.2d 
643. 150 Kan. 722. 

(9) $2,459.25.—^Hyman v. Salzer 
Plumbing Co., 138 So. 132, 18 La.App. 
188, amending 135 So, 703, 18 La.App. 
188. 

(10) $2,130.—Kimmel v. Mitchell, 
249 N.W. 151, 216 Iowa 366. 

(11) $1,500. 

Fla.—Atlantic Coast Line R. Co. v. 

Britton, 146 So. 842, 109 Fla. 212. 
III.—Dixon V. Scott, 74 Ill.App. 277. 
Wis-—McCumber v. Rovelsky, 233 N. 
W. 627, 203 Wis. 158. 

(12) $1,350.—Fielder v. Indemnity 
Ins. Co., La.App., 187 So. 102. 

(13) $1,250.—Sears, Roebuck & Co. 
V. Robinson, 158 So. 501, 117 Fla. 747. 

(14) $750.—Ferguson v. G. H. A. 
Thomas Lumber Co., 120 So. 396, 9 
La,App. 352. 

(15) Other awards see. 17 C.J. p 
1096 note 94 [a] (1), (2), (5)-(7). 

22. Held not excessive 

(1) $15,000. 

Ark-—^Ozan Graysonia Lumber Co. ,v* 
Ward. 66' S.W.2d 1074, 18S Ark. 557. 
Cal.—Kelley v. Hodge Transp. Sys¬ 
tem, 242 P. 76, 197 CaL 598—James 
V. Oakland Tract. Co., 103 P. 1082, 
10 Cai-App. 785. 

(2) $5,000. 

Ala—Harris v. Snider, 134 . So. 807t 
223 Ala 94. 

Iowa.—Siesseger v. Puth, 248 N.^. 

352, 216 Iowa 916. 

La—Lawson v. Nossek, 130 So. 069, 
15 LaApp. 207. 


Mo.—Grab v. Davis Cr»nst. Co., 103 S. 
W.2d 882, 233 Mo.App. 819. 

(3) $4,000. 

Cal.—Collard v. Love, 61 P.2d 458, 
17 Cal.App.2d 172. 

Mo.—Hays v. United R. Co., 167 S. 
W. 656. 1S3 Mo.App. 608, 

(4) |3,SSS.—Rockefeller v. Shreve¬ 
port Yellow Cabs, La.App., 183 So. 
141, followed in Everett v. Shreve¬ 
port Yellow Cabs, 183 So. 144. 

(5) $3,500.—Houston Electric Co. 
V. Potter, Tex.Civ.App., 51 S.W-2d 
754, error dismissed. 

(6) $3,104.10.—Sherrill v. Olympic 
Ice Cream Co., 237 P. 14, 135 Wash. 
99. 

(7) $3,000. 

Ind.—Indianapolis Rys. v. Boyer, 
App.. 26 N.E.2d 62. 

N.J.—Taylor v. Anderson, 151 A. 90, 
8 N.J.Misc. 586. 

17 C.J. p 1096 note 95 [a] (4). 

(8) $2,800.—McQuary v. Penketh, 
76 P.2d 1024. 194 Wash. 57. 

(9) $2,500. 

Ark.—Hines v. Meador, 224 S.W. 742, 
145 Ark. 356. 

Cal.—^Ullman v. California Cab Co., 2 
P.2d 494, 116 Cal.App. 234. 

Mo.—Van Horn v. Union Fuel & Ice 
Co., App., 31 S.W.2d 265. 

N.J.—Dunbaden v. Castles Ice Cream 
Co., 135 A. 460, 5 N.J.Misc. 63. 

Wis,—Patterson v. Phillips, 256 N.W. 
624, 216 Wis. 165. 

(10) $2,400. 

Ark.—St. Louis, etc., R. Co. v. Lear 
mens, 102 S.W. 363, 82 Ark. 504. 
Neb,—Haley v. Deer, 282 N.W. 389, 
135 Neb. 459. 

(11) $2,300.—^Atlantic Coast Line 
R, Co. V. Lamphear, 153 So. 916, 114 
Fla. 217. 

(12) $1,800. 

N.Y.—Travers v. Murray, 84 N.Y.S. 

558, 87 App.Div. 552. 

Tex.—^Three States Telephone Co. v. 
Kirkwood, Civ.App-, 61 S.W.2d 568. 

(13) $1,794.—^Williams v. Schmidt, 
280 S.W. 494, 213 Ky. 122, 

(14) $1,750.—Fitzgerald v. ikvis, 
237 IlLApp. 488. 

(15) $1,600. 

Iowa,—Cameron v, Bryan, 66 N.W. 
434, 89 Iowa 214. 

Tenn,—^Auburn Nashville Co. v. Gra¬ 
ham, 13 TenmApp. 444.—Luchessi 
V. Barnard, 7 Tenn.App. 353. 

Wis.—^Bryden v. Priem, 209 N.W. 
703, 190 Wis. 483. 
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(16) $1,418,25.— Adams v. Sexton, 
97 S.W.2d 602, 265 Ky. 722. 

(17) $1,000. 

Ky.—Louj.svjJle & N- R, Co. v, Ben¬ 
nett, 209 S.W. 358, 183 Ky. 445. 

Mo.—Hoffman v. Philip A. Rohan 
Boat, Boiler & Tank Co., 294 S.W, 
75S—Kieity v. Buehler-Cooney 

Constr. Co., 97 S.W. 99S, 121 Mo. 
App. 58. 

(IS) Other awards see 17 C.J, p 
1096 note 95 [a] (2). (8), (9). (11)- 
(14). 

23. Held proper 

(1) $2,000.—Gillespie t. Louisiana 
Long Leaf Lumber Co., La.App., 185 
So. 116. 

(2) $744.50.—Bougon v. Volunteers 
of America, La.App., 151 So. 797. 

(3) $300; lacerations of face.—• 
Balsamo v. Hall, La.App., 170 So. 
402. 

24. Held ample or adeq.ttate 

(1) $5,000.—Lawson v. Nossek, 130 
So. 659, 15 La.App. 207. 

(2) $1,000.—Schwartz v. Pyle, 144 
A. 323, 105 N.J.Law 305. 

(3) $500, where lacerations of face 
were sutured and scar was practical¬ 
ly invisible, and injured party wax 
disabled from work for two weeks 
only.—Andrews v. Foster, La.App.„ 
170 So, 563, amending 169 So. 103. 

25. Held inadequate 

(1) $900, where injuries caused 
pain, suffering, and facial disfigure¬ 
ment and expenditure of $440 for 
medical expenses.—Torsiello v. Dro- 
han, 4 N.Y.S.2d 310, 254 App.Div. 803. 
917. 

(2) $60.—Gilly v. Harris, La,App., 
152 So. 378. 

26. Held excessive 

(1) $15,000.—Rieck v. Ewing, 

A. 564, 8 N.J.Misc. 459. 

(2) $6,000.—Chicago Anderson 

Pressed-jprick Co. v. Sobkowiak, 34 
IlLApp. 312, affirming $6 N.E. 572, 
148 Ill. 573. 

(3) $4,500.—Brasfieid v. Hood, 128 
So. 433, 221 Ala. 240. 

(4) $1,800.—Mcktovich v. Olympic 
Motor Transit Co., 272 F. 736, 150 
Wash. 278. 

(5) $1,475.—Rich v. Dugan, 280 N. 
W. 225, 135 Neb. 63. 

27. Held not excessive 

(1> $15,000; cutting off end of 
nose of young lady, causing perma^ 
nent disfigurement.—Oklahoma Ry. 
Co. v. Mount, 9 P.2d 11, 155 OkL 275. 
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<5,f Ja\r 

Substantial awards for injuries to the Jaw have been 
upheld. 

Paniciikir awards for injuries to the jaw are 
listed in the footnote.^^ 

( 6 ) Teeth 

Sustainable awards for injuries to the teeth are 
modest in amount; frequently they are $1,(X)0 or less 
and rarely do they exceed $2,CXK>. 

There is no precise precedent for the loss of a j 


tooth, as each case presents a different situation.-^^ 
I Particular awards for injuries to the teeth which 
! have been held excessive are listed in the footnote, 
j as are awards held not excessive,proper,ade^ 
j quate,-^ or inadequate.^'* 
i 

d. Injuries to Heck 

A number of particular awards for injuries to the 
neck have been held excessive, while others have been 
held proper or not excessive. 

Particular awards for injuries to the neck which 
have been held excessive are listed in the foot¬ 
note,^ S as are awards for particular injuries to the 


(2) ?4,000. 

Cal.—Coppock V. Pacific Gas & Elec¬ 
tric Co., 30 P,2a 549, 137 Cal.App. 
SO. 

Mo.—Olds V. St. Ix)uis Nat. Baseball 
Club, App., 119 S.‘\V.2d 1000.-~ 

Shortridge v. Scarritt Est. Co., 130 
S.W. 12S, 145 Mo.App. 295. 

<3) $3,250.—Bak v. Walberg, 273 N. 
W. 381, 65 S.B. 292. 

(4) $2,300.—Gibbs v. Almstrom, 
176 N.W, 173, 145 Minn. 35. 11 A. 
L..R. 227. 

(5) $1,500.—Warner v. Keebler, 94 
P.2d 175, 200 Wash. 608. 

( 6 ) $ 1 , 000 . 

Miss.—Gwin v. Carter, 129 So. 597, 
158 Miss. 196. 

Mo.—Riecke v. Anheuser-Busch 
Brewing- Ass'n, 227 S.W. 631, 206 
Mo.App. 246. 

(7) $900.—Eilola v. Oliver Iron 
Mining Co., 275 N.W. 408, 201 Minn, 
77. 

(8) Other awards see 17 C.J. p 1097 
note 97 [a] (l>, (3)-(9). 

28. Said proper 

$400.—Hobbs V. Tom & Pal, jLa. 
App., 171 So. 593. 

29. SaM aUetiiiate 

$603.—Bethancourt v. Bayhi, Ba. 
App., 141 So. 111. 

IKeM inad^uata 

<1) 1500.—Stevens v. Yellow Cab 
Co., La.App., 142 So. 807. 

(2) $100.—Chaudoir v. Cotey, La, 
App., 182 So. 526. 

31. ^,000 held proper 

La.—Squyres v. Baldwin, App., 181 
So. 584, affirmed 185 So. 14, 191 La. 
249. 

Keld not excessive 

(1) $20,060, compound multiple 
fracture of jaw of wife and fracture 
of breastbone of husband.—^W^hite v- 
Kretz Bros., 10 P.2d 198, 122 Cal. 
197. 

(2) $12,500.—Kline v. Byram, 214 
N.W. 890, 172 Minn. 284. 

(3) $12,325.—St. Louis, S. P. & T. 
Ry. Co. V. Kaylor, Tex.Civ.App., 2S4 
S.W. 983, reversed on other grounds, 
Com.App., 291 S.W. 216. 


(4) 18,300.—^W'hite v. Atchison, T. 
& S. P. Ry. Co., 17S P. 255, 104 Kan. 
120 . 

f5) S7,500.—Laubscher V. Blake, 46 
P.2d 836, 7 CaI.App.2d 376. 
f6) 16,000. 

Ark.—^Wisconsin & Arkansas Lumber 
Co. V. Garrett, 226 S.W. 1051, 147 
Ark. 75. 

X.Y.—Miller v. Erie R. Co., 54 N.T. 
S. 606, 34 App.Div. 217. 

I (7) 15.000. 

I Mo.—Rhomberg v. Israel, 296 S.W. 
S60, 222 Mo.App. 238. 

Tex.—Commercial Tel. Co. v. Davis, 
96 S.W. 939, 43 Tex.Civ.App. 54 7. 

(5) $2,500.—Mueth v. Jaska, 23 N. 
E.2d 805, 302 Ill.App. 289. 

(9) $2,250.—Roberts v. Kubik, 263 
X.W. 143, 129 Xeb. 795. 

( 10 ) $ 2 , 000 . 

Ill.—Larsen v. Ward Corby Co., 198 
Ill. App. 109. 

Tenn.—Ogle v. Xoe, 6 Tenn.App. 485. 

(11) Other aw^ards see 17 C.J. p 
1097 note 98 [aj (3), (4), (6)-(8). 

32. La.—Benton v. GriflEith, App., 
184 So. 371. 

33. Held excessive 

(1) $10,000. —^Zecourt v. Gray, Inc., 
152 A- 182, 8 X.J.Misc. 845- 

(2) $3,500.—Southern R. Co. v. 
Lee, Ky-, 119 S.W. 170. 

(3) $1,000, for breaking of enamel 
on one tooth, loosening of several 
others, and bruises and sprains for 
which no physician was called.— 
Jordan v. Checker Cab Co., 120 So. 
426, 10 La.App. 132. 

(4) $500; item for dental work.— 
Benton v. Griffith, La.App., 184 So. 
371. 

34. Held not excessive 

( 1 ) $ 1 , 000 . 

Cal.—Huffines v. Standard Brands 
of California, 90 P.2d 599, 32 Cal. 
App.2d 634. 

Ill.—Davis V. Bankert, 19 X.E.2d 137, 
298 III.App. 629. 

Ky.—Frankfort v. Kendrick, 114 S. 
W. 289. 

(2) $970.—Ost V. Hiring, 292 N.W. 

I 207. 207 Minn. 500. 
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(3) *917.—Lacheck v. Duluth-Su- 

perior Transit Co., 273 N.W. 366, 199 
Minn. 519. 

(4) Other awards see 17 C.J. p 1097 
note 1 [a] (1), (2), (4)-(6). 

35. Held proper 

$750.— Rods v. Metropolitan Cas¬ 
ualty Ins. Co. of Newark, X. J., La. 
App., 195 So. 657. 

36. Held adequate 

(1) $1,600.—Gartman v. Traylor, 
La.App., 164 So. 666. 

(2) $500.—Banks v. Commercial 
Standard Ins. Co., La.App., 177 So. 
488. 

(3) $300.—Saucier v. Roberts, 2 
Tenn.App. 211. 

37. Held inadequate 

$500.—Long V. American Ry. Ex¬ 
press Co., 90 So. 563, 150 La. 184, 
22 A.L.R. 1493- 

38. Held excessive 

(1) $50,000.—Klepper v- Seymour 
House Corporation of Ogdensburg, 
209 N.Y.S. 67, 212 App.Div. 277. 

(2) $15,000. 

Mo.—Kourik v. English, 100 S.W.2d 
901, 340 Mo. 367. 

Wash.—Scott v. Pacific Warehouse 
Co., 255 P. 138, 143 Wash. 245. 

(3) $10,000.—Donley v. Hamm, Mo., 
98 S.W.2d 966. 

(4) $8,166, for injury to support¬ 
ing ligaments in neck.—Safety Cabs 
V. Bohannon, 188 So. 321, 137 Pla. 
614. 

(5) $6,000.—Arkansas Valley Co¬ 
op. Rural Electric Co. v. Elkins, Ark., 
141 S.W.2d 538. 

(6) $3,660; wry neck.—Sylvain v. 
Peterman, 197 A. 325, 89 N.H. 249. 

(7) $2,750.—Missouri Pac. Transp. 
Co. V. Sacker, Ark., 138 S.W.2d 371- 

(8) $1,200; twisted neck.—Crane v. 
Railway Express Agency, 12 N.E. 
2d 672, 293 Ill.App. 328, modified 
on other grounds 15 X.E.2d 866, 369 
III. 110. 

(9) $513; including loss of eye¬ 
glasses,—St. Ville V. Kirkland, La. 
App., 150 So. 71. 

(10) $500 to husband for expenses 
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neck which have been held not excessive/*’'^ prop¬ 
er,or adequate.'^i 

e. Injuries to Body 

(1) In general 

(2) Back 

(3) Spine 

(4) Chest 

(5) Ribs 

(6) Side 

(7) Pelvis 


Sacroiliac joint 
\^h Grozin 
(\U) IltTnia 

(1) In General 

Various particular awards for injuries to the body 
generally have been held adequate, inadequate, excessive. 

or not excessive. 

Particular awards for injuries to the boclj gen¬ 
erally which have been held excessive are listed in 
the footnote/^ as are awards held not excessive, 


and loss of consortium.—Missouri 
Fac. Transp. Co, v. Sacker, supra. 

39 . Held not excessive 

(1) $47,500.—Olden v. Babicora De¬ 
velopment Co., 290 P. 1062, 107 Cal. 
App. 399. 

(2) $1S,500.—Pryor v. Safeway 
Stores, 83 P.2d 241, 196 Wash. 382, 
opinion adhered to 85 P.2d 1045, 196 
Wash. 382. 

(3) $12,250.—Gray v. Brigg-s, 243 
N.W. 254, 259 Mich. 440. 

(4) $5,000.—Marshall v. Smith, 21 
P.2d 117, 131 Cal.App. 258. 

(5) $3,500.—George v. George, 88 
S.W.2d 71, 191 Ark. 799. 

(6) $2,500.—Interurban Transp. Co. 
V. Reeves, 108 S.W.2d 594, 194 Ark. 
321. 

(7) $1,799.35.—Kaufman v. Sick- 
man. Wash., 200 P. 481. 

40. Held proper 

(1) $2,500.—Burnett V. Cockrill, La. 
App., 145 So. 398. ' 

(2) $2,376.—Morgan v. Lanz, La. 
App., 195 So. 128, follotved in Schind¬ 
ler V. Lanz, 195 So. 133 and Teat- 
man V. Lanz, 195 So. 133. 

(3) $1,000.-—Burnett v. Cockrill, 
supra. 

41. Held adequate 

$3,000.—Edwards v. Cappel Motor 
Co., 8 La.App. 344. 

42. Held excessive 

(1) $50,845.50.—Thirkell v. Equita¬ 
ble Gas Co., 161 A. 313, 307 Pa, 377. 

<2) $40,000.—Brennan v. Baltimore 
& O. R. Co., D.C.N.Y., 33 F.Supp. 158, 
reversed on other grounds, C.C.A., 
115 F.2d 555. 

(3) $25,000.—Smith v. Metropolitan 
St, R. Co., 86 N.T.S. 1087, 92 App.Div. 
213. 

(4) $20,000.—Missouri Pac. R. Co. 
V. Henderson, 110 S.W.2d 516, 194 
Ark. 884. 

(5) $15,000.—Kelso v. W. A. Ross 
Const. Co., 85 S.W.2d 527, 337 Mo. 
202 . 

(6) $7,500.—Keener v. Missouri 
Pac. R. Co., Mo.App., 269 S.W. 635. 

(7) $6,000. — Missouri Pacific 
Transp. Co. v. Simon, Ark., 135 S.W. 
2d 336. 


(8) $3,000.—Louisville Ry. Co. v. 
De Marsh, 262 S.W. 13, 203 Ky. 231. 

43. Held not excessive 

(1) $24,840.40.—Gleseking v. Litch¬ 
field & Madison Ry. Co., 127 S.W.2d 
700, 344 Mo. 672, certiorari denied 
Litchfield & M. R. Co. v. Gieseking. 
60 S.Ct. 104, 308 U.S. 583, 84 L.Ed. 
488. 

(2) $20,000.—Hart v. Farris, 21 P. 
2d 432, 218 Cal. 69. 

(3) $18,000.—Demarest v. Palisade 
Realty Amusement Co., 136 A. 337, 5 
N.J.Misc. 268. 

(4) $15,000.—Ruggeri v. Mitchell 
Clay Mfg, Co., 15 S.W.2d 775, 322 
Mo. 737. 

(5) $10,000. 

Cal.—Duran v. Pickwick Stages Sys¬ 
tem, 35 P.2d 148, 140 Cal.App, 103. 
Fla.—Union Bus Co. v. Bowen, 184 
So. 17, 134 Fla, 254, 

Ill.—Ruddiman v. Eclipse Laundry 
Co., 6 N.B.2d 694, 289 Ill.App. 609. 
La.—Holderith v. Zilbermann, App., 
151 So. 670. 

Mo.—Stoneham v, Davis, 280 S.W. 45, 
certiorari granted Mellon v. Stone- 
ham, 46 S.Ct. 632, 271 U.S. 657, 70 
L.Ed. 1136, certiorari dismissed 47 
S.Ct, 333, 273 U.S. 776, 71 L.Ed. 
887. 

Okl,—Henshaw v. Brunson, 278 P. 
645, 137 Okl. 180. 

Tex.—Houston Electric Co. v. 

Schmidt, Civ.App., 244 S.W. 1110. 
Wash.^—Lander v. Shannon, 268 P. 
145, 148 Wash. 93. 

(6) $8,000.—Stedman Fruit Co. v. 
Smith, Tex.Civ.App., 28 S.W.2d 622, 
error dismissed. 

(7) $7,600. 

Idaho.—Cnkovch v. Success Mining 
Co., 166 P. 567, 30 Idaho 623. 

Mo.—^Moutria v. East St. Louis Ry. 
Co., App., 76 S.W.2d 427—Burns v. 
Polar Wave Ice, etc., Co., App., 187 
S.W. 145. 

(8) $7,000. 

Mo.—Malloy v. St. Louis, etc., R. Co., 
73 S.W. 159, 173 Mo. 75—Harring¬ 
ton V. Kansas City Rys. Co., App., 
217 S.W. 879. 

Ohio.—Cleveland Ry. Co. v. Smith, 
172 N.E. 409, 35 Ohio App. 204. 

(9) $6,000.—St. Louis-San Fran¬ 
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cisco Ry. Co. V. Simmons, 245 P. 894, 
119 Okl. 1. 

( 10 ) 

Cal.—Crestelto v. Lang Transp. Cor¬ 
poration, 48 P.2d 1010, 9 Cal.App. 
2d 208. 

Minn.—Kitchen v. Fashion Garage 
Co., 196 X.W. 929, 158 Minn. 136. 
Mo.—Gabelman v. Bolt, 80 S.W. 2d 
171, 336 Mo. 539, transferred, see, 
App., 68 S.W.2d 909—Greer v. St. 
Louis Public Service Co., App., 87 
S.W.2d 240, followed in 87 S.W.2d 
247—Williams v. Terminal Rail¬ 
road Ass’n of St. Louis, App.. 20 
S.W.2d 584—Spinneil v. Goldberg, 
275 S.W. 775. 219 Mo.App. 471— 
Wilson V. J. G. Peppard Seed Co., 
App., 243 S.W. 390. 

Tex.—Galveston, etc., R. Co. v. San¬ 
ders, Civ.App., 65 S.W. 889. ‘ 

(11) $4,500.—Ransom v. Kreeger 
Store, La,App., 158 So. 600. 

(12) $4,201.80.—Asbury v. Fidelity 
Nat. Bank & Trust Co., 100 S.W.2d 
946, 231 Mo.App. 437. 

(13) $3,975.50.—Davis v. Water- 
ville, F. & O. St. Ry. Co., 102 A. 374, 
117 Me. 32. 

(14) $3,500.—Findley v. W’^ells, Mo. 
App., 260 S.W. 506. 

(15) $3,000. 

Cal.—Levy v. Berner, 293 P. 896, 110 
Cal.App. 65. 

Ky.—Kentucky Transport Corpora¬ 
tion V. Simcox, 137 S.W.2d 70S, 282 
Ky. 50—Commonwealth v. Bowman, 
100 S.W.2d SOI, 267 Ky. 50. 

La.—^Woodall v. Dickson Ice Cream 
Co., App., 180 So. 193. 

17 C.J. p 1097 note 3 [a] (10). 

(16) $2,104.50.^—Tregonning v. CaS- 
tantini, 220 N.W. 171, 243 Mich. 233. 

(17) $2,000. 

Colo.—Denver Tramway Corporation 
V. Gent^5^ 256 P. 1088, 82 Colo, 51. 
La.—Hasselback v. Frederick Ley- 
land & Co., 120 So. 400, 10 La.App. 
295: 

N.J.—Carero v. Breslin, 128 A. 883, $ 
N.J.Misc. 507. 

Tex.—Ft. Worth & D. C. Ry. Co. v. 
Courtney, Civ.App., 214 S.W. 839, 
dismissed for want of jurisdiction 
—St. Louis Southwestern R. Co. 
V. Harkey, 88 S.W. 506, 39 Tex.Cir. 
App. 523. 
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pnijifr,” or inadequate.*® 

(2i Back 

The courts have passed on the alleged excessiveness 


of many, as well as the alleged Inadequacy of a few, par¬ 
ticular awards for Injuries to the back. 

Particular awards for injuries to the back 
which have been held excessive are listed in the 
\ footnote,^* as are awards held not excessive,^^ 


$l,s25.~~Daiint'r v. Cooper. 
X.IV. 22:1 21.1 Iowa 1354. 

tltt| —HollimiP V. Randol, 

4fl S.W.2d Hmo, 225 Mo.App. 1092. 

$l,65r*.—City of New Albany 
V, Stallings, 124 N.E. 701, 71 Ind. 
App. 232. 

121) $1,500. 

Kan.—Merrado v. Nelson, 235 P. 123. 
118 Kan, 302. 

Ky.—Slate v. Witt, 221 S.W. 217, ISS ’ 
Ky, 133. 

Okl.—Greenback v. Wood, 2S0 P. 456, 
138 Okl. 55—Greenback v. Wood, 
2S0 P. 464, 13S Okl, 5,3--Tmker v. 
Scharnliorst, 262 P. 645, 129 Okl. 
118 . 

(22) $1.150.—Bewey v. Kline’s, 86 
S.W.2d 622, 229 Mo.App. 1079. 

(23) $1,000. 

tTex.—Chicago, etc.^ K. Co. v. Burns, 
Civ.App., 104 S.-W. 1081. affirmed 
107 S.W. 40. 101 Tex. 321 
Wis.—Kaminski v. Standard Oil Co., 
286 N.W. 327, 231 Wis. 5S2. 

(24) $100.—Manuel v. Bradford, 
La-App., 166 So. 657. 

(25> Other awards see 17 C.J. p 
10S7 note 3 [a] (l)-(2), (6), (S), 
(9), (12)-(14). (16)-(20). 

44. 1794.-—Alarks v. Thompson, 1 X. 
Y.S.2d 215. 

45 . Held adequate 

(1) 15,000.—Joynes v. Toye Bros. 
Auto & Taxicab Co., 119 So. 446, 11 
3L*a.App. 124. 

(2) $4,500.—Ransom v. Kreeger 
Store, L*a.App., 158 So. 600. 

(I) $3,000.—Woodall v. Dickson 
Ice Cream Co., La.A pp., ISO So. 

in, 

(4) $l,50i.—^Bomrt v. P. Strauss 
& Son®, Lia.App., ISO So. 661. 

(5) $1,000.—Stoker v. Hodge 
Fence, etc., Co., 41 So. 311. 116 JLa. 
926—Mask v. City of Monroe. 121 
So. 250, first case, 9 La,App. 417. 

(6) $450.—'Howard v* Cohen. L*ai. 
App., 162 So. 676. 

4a Held i&adeamte 

(1) $500.—Wllkerson y. Faggard, 
127 So. 5, 13 l4a.App, 439. 

<2) $275-—Thomas T. Shreveport 
Rys. Co., La.App., 187 So. 822. 

(3) $250.—Stroud v. Bavis-Law- 
head Funeral Home, La.App., 154 So. 
476. 

(4) $173.75.—York v. Starns^ 129 
So. 226, 14 La.App. 54S. 

47. Held excessive 

(1) $50,000.—Phillips Petroleum 

Co. V. Jenkins^ 82 S.W.2d 264, ’ 190 
Ark. 964, affirmed 56 S.Ct. 611, 297 


C.S. 62.0, 80 L.Ed. Sf2, r^-hearing de¬ 
nied .76 S.Ct. 745, 29S t’.S. 691, 8A L. 
Kd. 1409. 

<2) $ 25 /.ftG.—Lou.sville & X, R. 
Co. Lewis, 17S S.W. 143, 211 Ky. 
S30. 

f3) $20.000. —Tartar v. Mis.souri, K. 
T. R. Co.. 2 41 P. 246, 119 Kan. 
735, certiorari denied Missouri-Kan- 
sas-Texas R. Co. v. Tarter, 46 S.Ct. 
355, 270 U.S. 659, 70 L.Ed. 785. 

(4) |19,S33.—^Philibert v. Benja¬ 
min Ansehl Co., 119 S.W.2d 797, 342 
Mo. 1239. 

(5) $15,000. 

Mo.—Xelson v. Heine Boiler Co., 20 
S.W.3d 906. 323 Mo. S26—Kiefer v. 
City of St. Jo.seph, 243 S.W. 104. 
Tex.—Santa Fe Tie. etc,. Preserving 
Co. V. Collins, Civ.App., 198 S.W. 
1S4. 

(6) $12,500.—Standard Coffee Co. v. 
IVatson, 129 S.W.2d 948, 198 Ark. 
592. 

(7) $12,000.—Thomas v. Illinois 
Power & Light Corporation, 247 Ill. 
App. STS. 

(8) $10,006. 

Ky.—Louisville, etc., R. Co. v. Rea- 
ume, 107 S.W. 296, 128 Ky. 90, 32 
Ky.L. 946. 

Mo.—Bumgardner v. St. Louis Public 
Service Co., 102 S.W.2d 594, 340 
Mo. 521. 

(9) $7,000.—Cullicut v. Burrill, 115 
A. 172, 120 Me, 419. 

(10) $5,000.—Shell Petroleum Cor¬ 
poration V. Kennedy, 141 So. 335, 
167 Miss. 305. 

(11) $4,500. 

HI.—Illinois Cent. R. Co. v. Downs, 
122 IlLApp. 545. 

R.I.—Boettger v. Mauran, 12 A.2d 
2S5. 

(12) $3,970.—^Theriot v. Tassin, La 
App., 146 So. 729. 

(13) $250, for wrenched back, re¬ 
sulting in partial incapacity for 
four days.—Stone v. New Orleans 
Public Service, 119 So. 757, 11 La, 
App. 150. 

(14) Other awards see 17 C.J. p 
1097 note 5 [a) (3), (5)-(10). 

48« Hald not exe^sive 

(1) $75,000.—Princell v. Pickwick 
Greyhound Lines, 262 IlLApp. 298. 

(2) $60,000.—Ward v. Iroquois 
Gas Corporation, 251 N.Y-S. 300, 233 
App.Div. 127, motion denied 178 N. 
E. 789, 257 N.Y. 547, and affirmed 179 
N.R 317, 258 N.Y. 124, followed in 
Kaplan v. Herman, 180 N.E. 338, 258 
N.Y. 573, affirmed in part and dis¬ 
missing appeal 250 N.T.S. 532, 232 
App.Div. 513. 


(3) $35,761.—McNeil v. East Bay 
St. Rys., 32 P.2d 598, 220 Cal. 591. 

(I) $32,500.—Ben.son v. Chicago, 
R. I. & P. Ry. Co., 267 IlLApp. 11, 
affirmed Chicago, R. I. & P. Ry. Co. 
V. Benson, 185 N.E. 244, 352 Ill. 195, 
certiorari denied 54 S.Ct, 53, 290 U.S. 
636, 78 L.Ed. 553. 

(5) $25,000.—Humphries v. Ken¬ 
dall, 111 S.W.2d 492, 195 Ark. 45. 

(6) $22,500. 

Tenn.—Nohsey & Schwab v. Slever, 
14 Tenn.App. 42. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Davis, Civ.App., 262 S.W, 923—El 
Paso & S. W. R. Co. V. Lovick, 
Civ.App., 216 S.W. 283, affirmed 
21 s S.W. 489, 110 Tex. 244, appeal 
dismissed 41 S.Ct. 6, 254 U.S. 659. 
65 L.Ed. 462. 

(7) $17,500.—International - Great 
Northern R. Co. v- Hailey, Tex.Civ. 
App., 9 S.W.2d 182, certiorari denied 
50 S.Ct. 17, 280 U.S. 558, 74 L.Ed. 
613. 

(8) $15,000.—Clark v. Chicago, R. 
I. & P. Ry, Co., 300 S.W. 758, 318 Mo. 
453. 

(9) $14,500.—Crown Coach Co. v. 
Palmer, 102 S.W.2d 853, 193 Ark, 
739. 

( 10 ) $ 10 , 000 . 

Ark.—^Dickinson v. Brummett, 201 

S. W. 812, 133 Ark. 30. 

Cal.—Hamelin v. Foulkes, 287 P. 526, 
105 Cal. App. 458—Sundberg v. 

Ringel, 280 P. 657, 100 Cal.App. 
545. 

Conn.—^Ward v. General Ice Cream 
Corporation, 172 A. 781, 118 Conn- 
363. 

Ind.—Pittsburgh, C., C. & St. L. R. 
Co. V. Smith, 131 N.E. 516, 190 Ind. 
656. 

Mo.—Plater v. Kansas City, 68 S.W. 
2d 800, 334 Mo. 842—Rockenstein 

T. Rogers, 31 S.W.2d 792, 326 Mo. 
468. 

( II ) $ 8 , 000 . 

Iowa.—Noyes v. Des Moines Club, 
170 N.W. 461, 186 Iowa 378, 3 A.U 

R. 605. 

Mo.—Crockett v. City of Mexico, 77 

S. W.2d 464, 336 Mo. 145. 

Mont.—Leonidas v. Great Northern 
Ry. Co., 72 P.2<i 1007, 105 Mont. 
302, certiorari granted Great 
Northern Ry, Co. v. Leonidas, 68 
S.Ct. 759, 303 U.S. 632, 82 L.Ed. 
1092, affirmed 59 S.Ct. 51, 305 U.S. 
1, 83 L.Ed. 3. 

N.J.—^Naples v. Stacy-Trent Garage, 
165 A. 761, 9 N.J.Misa 679. 

Tex.—Galveston, etc,, R. Co, v. Cok¬ 
er, Civ.App., 135 S.W. 179. 

(12) $7,500.—Wallden V. Market St. 
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proper,adequate,or inadequate.^! 

(3) Spine 

Although some high awards for injuries to the spine 
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have been held excessive, many comparatively high 
awards have been sustained. 

Particular awards for injuries to the spine which 
have been held excessive are listed in the footnote/*^- 


j Co. V. Percifull. 2 S.W.2d 1112, 
176 Ark. 1205. 

Mo.—Fawkes v. Xational Refminfr 
Co., App.. 130 S.W.2d 6S4, certiorari 
quashed State ex rel. National Re- 
finingr Co. v. Shain, 13D S.W.2d 
905—^Anderson v. St. Louis-San 
Francisco Ry. Co., App., 63 S.W.2d 
1S2. 

17 C.J. p 1097 note 6 [a] (IS). 

(22) ? 2,100.—Missouri Pac. R. G®. 
V. Sorrells, Ark., 136 ^.W.2d 1035. 

(23) ?2,000. 

Ark.—Missouri Pac. R. Co. v. Riley, 
128 S.W.2d 1005, 19S Ark. 372. 
Mo.—Knight v. Kansas City Public 
Service Co., App., 49 S.'VT.2d 1074 
—Bowles V. Eisenmayer, App., 22 
S.W.2d 884. 

N.J.—Bder v. Public Service Ry. Co., 
135 A. 93, 4 N.J.Misc. 985. 

N.Y.—Goodwin v. McCarthy, 1 N.Y. 

S.2d 538, 253 App.Div. 860. 

17 C.J. p 1097 note 6 [a] (20). 

(24) ? 1,870.—^Flynn v. Kansas 
City Rys. Co.. Mo. App., 226 S.W. 
974, 

(25) $1,750. 

Mo.—^Wendel v. City Ice Co. of Kan¬ 
sas City, 22 S.W.2d 215, 224 Mo. 
App. 152. 

Pa.—Hall V. Belmont Auto Trucking 
Co., 90 Pa.Super. 176. 

(26) $1,729, to husband of injured 
woman.—^Eder v. Public Service Ry. 
Co., 135 A. 93, 4 N.J.Misc. 985. 

(27) $1,560.—Grimley v. United 
Electric Rys. Co.. R.I., 4 A.2d 373. 

(28) $1,500. 

Ark.—Missouri Pac. Transp. Co. v. 
Mitchell, 137 S.W.2d 242, 199 Ark. 
1645—^Missouri Pac. R. Co. v. Hood, 
131 S.W.2d 615, 198 Ark. 792—St. 
Eouis-San Francisco Ry. Co. v. 
Britton, .31 S.W.2d 756, 182. Ark. 
437. 

R. I-—^Adams v. United Electric Rys. 
Co., 196 A. 396, 59 R.I. 503. 

S. C.—Bruce v. City of Spartanburg, 
197 S.E, 823, 187 S.C. 322. 

17 C.J. p 1097 note 6 [a] (21). 

(29) $1,436.52, including damage 
to truck-—Burry v. Interstate Trans¬ 
it Lines, 287 N,W. ,66, 136 Neb. 695. 


; (33) ll.MO. 

j Ark.—St. Louls-San Francisco Ry. 
j Co. V. Daniels, 2S0 S.W. 354, 170 
Ark. 346. 

Wash.—Stanhope v, Strang, 250 F, 


351, 140 Wash. 693. 

17 C.J. p 1097 note 6 fa] (23). 

(34) $850.—Richards v. Kingdon, 
264 N.W. 1S3, 64 S.D. 19. 

(35) $664.50.—Selaster v. Sim¬ 

mons, 7 P.2d 258, 39 Arlz. 432. 

(36) 1500. 

Ark.—St.. Louis-San Francisco Ry. 
Co. V. Herndon, 129 S.W.2d 954, 
198 Ark. 465. 

Cal.—Aspe v. Pirrelli, 266 P. 275, 204 
Cal. 14. 

Ky.—Baker v. Best, 107 S.W, 1192, 
33 Ky.L. 1. 

Mo.—Ehman v. Himeles, App., 243 5. 
W. 241. 

(37) Other awards see 17 C.J. p 
1097 note 6 [a] Cl)“(3), (5), (7), 
(8), (11), (13), (16), (19), (23), (24), 
(26), (27). 

4^. Held proper 

(1) $7,500.—Williams v. Geo. A. 
Hormel & Co., La.App., 195 So. 634. 

(2) $7,000.^—Rhodes v. Jordan, La. 
App., 157 So. 811. 

(3) $1,200.—^Webb v. Lambert, 128 
So. 317, 14 La.App. 147, rehearing de¬ 
nied 129 So. 200, 14 La.App. 147. 

(4) $1,000, as award for mental 
and physical pain and suffering.— 
Ardoin v. Robinson, La.App., 176 So, 
228. 

(5> $600.—Holland v. Gross, La. 
App., 195 So. 837. 

(6) $350.—Plescia v. LeRoy, 86 
So. 824, 148 La. 316. 

SO. Held adequate 

$1, for blow on back resulting in 
no injury other than mere invasion 
of legal rights.—Burrill v. Rau, 121 

50. 118, 153 Miss. 437. 

51. Held inadequate 

(1) $250.—Tillman v. Centineo, La, 
App., 158 So. 603, amended on oth¬ 
er grounds 159 So. 137. 

(3) $150.—Clark v. Fidelity & 
Casualty Co. of New York, La-App., 
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Ry. Co., 9 P.2d 602, 121 Cal.App. 

647. 

Mo.—Zeller v. Wolff-Wilson Drug 
Co., App., 51 S.W.2d 881—^Hinton 

V. Chicago & G. W. R. Go., App., 
206 S.W. 396. 

Wash.—Dillon v. Burnett, 85 P.2d 
656, 197 Wash. 371. 

(13) $7,000.—Peterson v. Pulton, 
256 KW. 901, 192 Minn. 360. 

(14) $6,000. 

Ohio.—Columbus Ry. Power & Light 
Co. V. Pickles, 163 N.E. 614, 28 
Ohio App. 183. 

Wyo.—Ries v, Cheyenne Cab & 
Transfer Co., 79 P.2d 468, 53 Wyo. 
104. 

17 C.J. p 1097 note 6 fa] (9). 

(15) $5,000. 

Cal.—Martin v. Miqueu, App., 98 P. 
2d 816. 

Ill.—^Humphreys v. East St. Louis & 
Suburban Ry. Co., 253 IlLApp. 
450. 

Miss.—^Aponaug Mfg. Co. v. Carroll, 
184 So. 63, 183 Miss. 793. 

N.Y.—Glenn v. Independent Auto 
Forwarding Corporation, 4 N.Y.S. 
2 d 281, 254 App.Div. 716. 

Tex,—St. Louis Southwestern R. Co. 

v. Johnson, Civ.App., 94 S.W. 162. 
Va.—Richmond Coca-Cola Bottling 
Works V. Andrews, 3 S.E.2d 419, 
173 Va. 240. 

(16) $4,500.—Spaulding v. Kansas 
City Public Service Co., Mo.App., 16 
S.W.2d 1012—Britt v. Sieloff, Mo. 
App., 226 S.W. 53. 

(17) $4,379.—^Homerding v. Pospy- 
challa, 280 N.W. 409, 228 Wis, 606. 

(IS) $4,000. 

Miss.—Beard v. Turritin, 161 So. 688. 
Mo.—Senter v. Hammond Packing 
Co., App., 274 S.W. 493. 

17 C.J. p 1097 note 6 fa] (14). 

(19) $3,500. 

Cal.—Christy v. City of Alhambra, 
50 P.2d 454, 9 Cal.App,2d 499. 

N.J.^—Vollinger v. Schwarz & Son, 
137 A. 646, 5 N.J.Misc. 588. 

17 C,J. p 1097 note 6 [a] (15). 

(20) $3,000. 

Cal.—Lafferty v. Market St. Ry. Co., 
46 P.2d 996, 7 Cal.App.2d 698. 

III.—^Hanrahan v. Salter, 182 Ill.App. 
161. 

Kart—^Hardwick v. Kansas City Rys. 

Co., 220 P. 1043, 114 Kan. 843. 

Mo.—^Mastin V. Emery, Bird, Thayer 
Dry Goods Co., App., 140 S.W.2d 
720—^Northcutt v. St. Louis Pub¬ 
lic Service Co., Apit, 48 S.W,2d 
89—^Deming v. Wells, App., 273 S. 

W. 128—Gordon v. Bleeck Autoino^ 
bile Co-, App., 23$ S.W. 265, 

(21) $2,500. 

Ark.—:St. Louia-San Francisco Ry. 


(30) $1,200. 

Ark.—^Missouri Paci R. Co. v. Sim¬ 
mons, 81 S.W.2d 924, 190 Ark. 
876- ' 

Minn,—^Bolster v. Cooper, 247 N.W. 
250, 188 Minn. 364. 

(31) $1,150.—Johnson v. Nar- 
ragansett Filling Stations, R.I., 148 
A. 901. 

(33) $1,100.—City of Clarksville v, 
Deason, 9 Tenn.App, 274. 
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S& Held excessive 

(1) $35,000. 

U.S-—Burris v. American Chicle Co., 
D.C.N.Y., 33 F.Supp. 104. 

Minn.—Padrick v. Great Northern R. 
Co., 150 N.W. S07, 128 Minn. 228, 
L.R.A.1915F 1. 

(2) $30,00(^.—Rigby v. ^tna Cas* 
ualty & Surety Co., La.App., 151 So^ 
119. 

(3) $20,000.—^Mount y. Western 
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uml awards ff^r injuries to the spine J held unt 


excessive are listed in the footnote.'*^^^ 


Mailnjs*' Oi.^ 2i‘J .S.W. f'»43, 2&4 | 

M*. ^>-2. I 

I n 

Ai-i.'—<apara1 of <"^-'irK‘a lly. Co. v. j 
ftolfi-'rtsi >n, So. 47<*, 2<*6 Ala. | 

La.—Mi’IU'r V. City of Xew Orleans. | 
ApP--^ So, 141. 
f'o $ir*.af»fs 

Ala.^—HirmmK^h-im Electric Co. v. 
Cleveland, 113 So. 403, 216 Ala. 
4.LI 

Mo. —Carpenter v. AValiasli Ry. Co.. 
T1 S.W. 2 d 1071, 335 Mo. 130. 

16) $12,50a 

Ala.—Birmingham Amusement Co. 
V. Morris, 112 So. 633,^ 2U Aia. 
138, 53 A.3L.R. 840. 

Fla.—IVmlnsular Telephone Co. v. 

Dority, 174 So. 446, 128 Fla. 106. 
Wash.—Mo.sso v. E. H. Stanton Co., 
148 F. 594. 85 Wash. 199. 

( 7 ) $ 10 , 000 . 

Ill.—Twiirdy v. Bichardson, 9 N.E.2d 
4S7, 291 Ill.App. S12. 

Iowa.—Haw’kins v. Intern rhan Ry. 

Co., 168 K.W. 234, 184 Iowa 232. 
Kan.—Ellis v. Kansas City Public 
Service Co., 292 P, 939, 131 Kan. 
555. 

Mo.—Donley r. Hamm, 98 S.W.2d 
966. 

(S) $9,000.—Yarnado v. Rex Petro¬ 
leum Corporation, I*a..App., 147 So. 
513. 

(9) $7,000.—McCain v. Pan-Ameri¬ 
can Petroleum Corporation, La.App., 
142 So. 376, reinstated on rehearingr 
146 So. 321. 

(10) 15,000.—Turner v. George 
Rushton Baking Co., 11 P.2d 746, 135 
Kan. 484. 

(11) $4,000.—Sandoz v. Beridon, 
La.App., 150 So. 25, costs taxed 154 
So. 677. 

(12) Other awards see 17 C.J. p 
1098 note 7 [a] (1), (4), < 6 >, <7). 

SS. SPaM wot tfxcmdire 

Cl) $25,000., 

CaL—Hollander v. Wilson Estate 
Co., 27 P.2d 785, 135 CaiApp. 64S 
■—Thomas v. Southern Pac. Co., 2 
P.2d 544, lie CalApp. 126, cer¬ 
tiorari denied Southern Fac. Co. v. 
Thomas, 52 S.Ct, 265. 284 K.S. 689, 
76 L.Ed. 582. 

Tex.—-Texas & X. O. R. Co, t. Bell, 
Civ.App., 28 S.W.2d 853, error re¬ 
fused-—Texas, etc., R. Co. v. Bar- 
wick, 119 S.W. 953, 50 Tex-Ciw. 
App. 544, 

(2) $23,599.—Gau v. J. Borgerding 
& Co., 220 X.W. 412, 175 Minn. 150. 

(3) $21,904.—Department of Water 
and Power of City of Los Angeles 
V. Anderson, C.C.A.X'ev., 95 P.2d 677, 
certiorari denied 59 S.Ct. 67, 305 
U.S. 607, S3 L,Ed. 386. 

<4) $20,000. 

Ill.—McDaniels v. Terminal R. 


Ass’n f*f St. Leans 23 X.E.2d 7>.5, 
nM2 in.App. 332—H:P;iadriy v. . 

<dympia Fn-ld-s Ountr;, Club, 15 
X.E.2d 315. 295 111.App. 622, : 

Wash.—Har\#-^y v. Chas. R. McCor- ^ 
mick Lumbt-r Co, of D^-Iaware, 271 j 
F. 65, 119 Wash. 36^. | 

17 C.J. p 199S note S la] H). ; 

(5) SILOO-V—v. Judge &| 
Dolph Drug Co., lb S.W.2d 408, 322 j 
Mo. 901—17 C.J. p 109b note S [a] 

, (5). 

1 (6) $17,354.8f*.—Brinck Brad- 

' bury, 176 P. C9^‘, 179 Cal. 376. 

I (7) $16,125.—Van Pelt V. Rich- 

I ards Paint & Paper Co., 14 F.2d 632, 

, 136 Kan. 212. 
j <S) $16,009. 

; Ala.—Central of Georgia R. Co. v. 

, White. 56 So. 574, 175 Ala. 69. 

1 Mo.—Clayton v. Wells. 26 S.W.2d 
; 969, 324 Mo. 1176. 

; (9) $15,090. 

} III.—KilhJay v, Haw’k, 250 Ill.App. 

! Mo.—Ternetz v. St. Louis Lime & 

I Cement Co., 252 S.W, 65. 

17 C.J. p lOOS note S [aj (7). 

(10) $14,090. 

X.J.—Gneco v. Public Service Ry. 

Co., 144 A. 31S. 7 X.J.Misc. 89. 
Wash.—Mathew'son v. Olmstead, 218 
P. 226. 126 Wash. 269- 
17 C.J. p 199S note 8 [a] i9). 

(11) $13,500.—Jamison v. Flour 
■ City Ornamental Iron Co., Mo., 30 

S.lV.2d 984. 

(12) $13,419.15.—Dean v. Koolish, 
234 X.IV. 179, 212 Iowa 238. 

(13) $12,750.31.—Skaggs v. Wiley, 
292 P. 132, lOS Cal.App. 429, 

(14) $12,500. 

Cal.—Perry v. McLaughlin, 297 P. 
554, 212 Cal. 1—Wallace v. Paci¬ 
fic Electric Ry, Co., 288 P. 834, 
105 Cal.App. 664. 

Ga,—City Council of Augusta v. 
Hamilton, 194 S.E. 244, 56 Ga.App. 
859- 

N.Y.—Robbins v. Weatherwax, 283 
X.T.S. 170, 246 App.Div. 654. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Brewer, Civ.App., 4 S.W.2d 320, 
error refused. 

(15) $11,787.83.—Scurlock v. Peg- 
How, 249 X.W. 35, 263 Mich. 658. 

(16) $11,373.20.—Prudhomme v. 

i Continental Casualty Co., La.App., 

I 169 So. 147. 

(17) $11,285.—J. W- Wheeler & 
Co. V. Fitzpatrick. 205 S.W. 302, 135 
Ark. 117. 

(18) $11.000.—Wulferdinger v. 

Pickwick Stages System, 293 P. 704, 
109 Cal.App. 647. 

(19) $10,800.—Rowe v. Rennick, 
297 P. 603, 112 Cal. 576. 

( 20 ) $ 10 , 000 . 

Ky.—Chesapeake & O. Ry. Co. v. 
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K.mnard, 3 S.W.2d 649, 223 Ky. 
262. 

Miss-—Mississippi Cent. R. Co. 
Alexander, 152 So. 653, 169 Miss. 
629. 

X.J.—Simmons v. Pennsylvania R. 

Co,. 122 A. 538, 1 X.J.Misc. 571. 
Tex.—IVichita Palls & S. R. Co. v. 

Tucker, Civ.App., 261 S.W. 518. 

17 C.J. p 1098 note 8 [a] (13). 

(21) $9,500.—Southern Kansas 

Stage Lines Co. v. Ruff, 101 S.W.2d 
968, 193 Ark. 684. 

(22) $9,000. 

Cal—Jesse v. Giguiere, 74 P.2d 310, 
24 Cal.App.2d 160. 

Conn.—Smith v. Firestone Tire & 
Rubber Co.. 177 A. 524, 119 Conn. 
483. 

Kan.—Cox v. Kellogg's Sales Co., 95 
P.2d 531, 150 Kan. 561. 

Ohio.—^IVIarsh v. Community Trac¬ 
tion Co., 22 X.E.2d 512, 61 Ohio 
App. 194. 

17 C.J. p 1098 note 8 [a] (15). 

(23) $8,500.—Cornforth v. Gra¬ 
ham Ice Cream Co., 191 N.W. 661, 
109 Neb. 426. 

(24) $8,367.—Galbraith v. Drey¬ 
fus, La,App., 162 So. 246. 

(25) $8,000.—Wyatt v. Wyett, 273 
X.Ma 600, 200 Minn. 106—17 C.J. 
p 1098 note 8 [aJ (19). 

(26) $7,500. 

Cal.—Hollenbough v. Wickersheim, 
299 P. 90, 114 Cal.App. 1—Putnam 
v. Pickwick Stages, Northern Di¬ 
vision, 276 P. 1055, 98 Cal.App. 
268. 

Tex.—Missouri, etc., R. Co. v. Stone, 
125 S.W. 587, 58 Tex.Civ.App. 480. 
Wash.—Dishman v. Whitney, 209 P. 
12, 121 Wash. 157, 29 A.L.R. 460. 

(27) $7,000.—Haly v. Decatur Yel¬ 
low Cab Co., 8 N.E.2d 210, 290 Ill. 
App. 615. 

(28) $6,500. 

Iowa.—Kramer v. Henely, 288’ X-W. 
610, 227 Iowa 504. 

Ky.—^Robenson v. Turner, 251 S.W- 
857, 199 Ky. 642. 

Tex.—^Dallas, etc., R. Co. v. Abiev 9 
S.W. 871, 72 Tex. 150. 

(29) $6,347.50.—Guin v. Mastrud, 
288 N.W. 716, 206 Minn. 382. 

(30) $6,000, 

Cal.—Brumhall v. Sutherland, 293 
P. 672, 110 CaLApp. 10. 

Mo.—Pollinger v. Messerschmidt,. 

App., 260 S.W. 804. 

Wash.—Duggins v. International 
Motor Transit Co., 280 P. 50, 153 
Wash. 549. 

17 C.J. p 1098 note 8 [a] (23). 

(31) $5,000. 

Ala.—Barrett v. McFerren, 165 Sa 
226, 231 Ala. 382. 

Ill.—Crane v. Railway Express 
Agency, 12 N.E-2d 672, 293 III. 
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Likewise, awards which have been held proper, 
adeqiiate/'^^ or inadequate^® are listed. 

(4) Chest 

In a few cases the courts have passed on the alleged 
excessiveness or inadequacy of particular awards for 
injuries to the chest. 

Particular awards for injuries to the chest which 
have been held excessive are listed in the footnote^’ 


as arc awards held not excessivep^ or adequate. 

(5\ Ribs 

Sustainable awards for ordinary Injuries to the ribs 
are moderate in amount; but somewhat higher awards 
may be upheld in cases of unusual injuries, injuries to 
several ribs, or injuries followed by traumatic diseases. 

Particular awards for injuries to the ribs which 
have been held excessive art listed in the footnote, 


App. 328, modified on other 
grounds 15 I^.E.2d 866, 369 Ill. 110. 

—Kelly V. Rhodes, 155 A. 786, 9 
K.J.Misc. 615. 

—Tennessee Coach Co. v. 
Young, 80 S.W.2d 107, 18 Tenn. 
App. 592. 

Tex.—American Indemnity Co. v. 
Venegas, Civ.App., 17 S.W.2d 858, 
error dismissed. 

Wash.—Newman v.' Cogshall, 18 P. 

2d 850, 171 Wash. 609. 

17 C.J. p 1098 note 8 [a] (25). 

(S2) $4,600.—Timmons v. Kurn, 
100 S.W.2d 952, 231 Mo.App. 421. 

(33) $4,575.—Bent v, Jonet, 252 N. 
W. 290, 213 Was. 635, 126 A.L.R. 
1245. 

(34) $4,500.—Raymore v. Kansas 
City Public Service Co., Mo.App., 
141 S.W.2d 103—Pfiffner v. Kroger 
Grocer & Baking Co., Mo.App., 140 
S.W.2d 79—17 C.J. p 1098 note 8 £a] 
(28). 

(35) $4,000. 

Iowa.—Smithson v. Mommsen, 276 
N.W. 47, 224 Iowa 307. 

Mo.—Glidewell v. Quincy, O. & K. C- 
R. Co., 236 S.W. 677, 208 Mo.App. 
372—Baldwin v. Kansas City Rys. 
Co., App., 214 S.W. 274. 

17 C.J. p 1098 note 8 [a] (29). 

(36) $3,500. 

Minn.—Thorstad v. Doyle, 273 N.W. 

255, 199 Minn. 543. 

Ohio.—Interstate Motor Freight Cor¬ 
poration V. Girard, 163 N.E. 206, 
29 Ohio App. 101. 

17 C.J. p 1098 note 8 [a] (31). 

(37) $3,000, 

Ill.—Mahannah v. Bergfeld, 274 Ill. 
App. 97. 

Minn.—Van House v. Canadian 
Northern Ry. Co., 192 N.W. 493, 
155 Minn. 57, 28 A.L.R. 357— 

Huettner v. Minneapolis, etc.. 
Tract. Co., 158 N-W'. 611, 133 Minn. 
368. 

Mo.—Mueller v. St. Rouis Public 
Service Co., App., 44 S.W.2d 875. 
Tenn.—Chickasaw Wood Products 
Co. V. Lane, 125 S.W.2d 164, 22 
Tenn.App. 596. 

(38) $2,540.—Ouerbacker Coffee 
Co. V. Koop, 280 S.W. 146, 212 Ky. 
824. 

(39) $2,500. 

Cal.—Boysen v. Porter, 62 P.2d 582, 
10 Cal.App.2d 431. 

Pla,—^Dunn Bus Service v. Wise, 191 
So. 509. 


Ky.—Sullivan v. Saylor, 132 S.W.2d i 
340, 279 Ky. 820. ; 

Mo.—White v. Hasburgh, App., 124 
S.W.2d 560. i 

N.Y.—Mundy v. Levy Bros. Realty 
Co., 170 N.Y.S. 994, 184 App.Div. 
467. 

Pa.—Pavlak v. Schwartz, 2 Fayette 
Co. L.J. 60. 

17 C.J- p 1098 note 8 [a] (34), (35). 

(40) $2,200. 

N.J,—Bowen v. Hendricks, 156 A. 

756, 9 N.J.Misc. 1043. 

Tex.—Missouri, etc., R. Co. v. Hay, 
Civ.App- 86 S.W. 954- 

(41) $2,000. 

Tenn.—Coalfield Coal Co. v. Mell- 
horn, 2 Tenn.App. 219. 

Wis.—Helgoe v. Bade, 229 N.W. 541, 
201 Wis. 193. 

17 C.J. p 1098 note 8 [a] (37), (38). 

(42) $1,500.—Southern Express Co. 
V. Southard, 217 S.W. 891, 186 Ky. 
564. 

(43) Other amounts see 17 C.J. p 

1098 note 8 [a] (1). (2), (S), (10)- 
(12). (14), (16)-(18), (21). (24), 

(26), (27), (30), (33), (39), (40). 

54. Held proper 

(1) $25,000.—Wallace v. U. S., D. 
C.Wash., 16 F.2d 309, affirmed, C.C. 
A., H, S. V. Wallace, 18 F.2d 20. 

(2) $12,500.—The New Zealand, D. 

C. N.Y., 49 F.2d 781. 

(3) $10,000.—Hopkins v. New Or¬ 
leans Ry. & Light Co., 90 So. 512, 
150 La. 61, 19 A.L.R. 1362. 

(4) $5,000.—^Leiser v. Thomas, La. 
App., 150 So. 81, rehearing refused 
150 So. 670. 

(5) $4,500,—The Nicoline Maersk, 

D. C.Mass., 53 F.2d 103. 

(6) $3,000.—Lincoln v. Appala¬ 
chian Corporation of Louisiana, 83 
So. 364, 146 La. 23, 7 A.L.R. 1697. 

(7) $2,500.—Coggin v. Shreveport 
Rys, Co., 84 So. 902, 147 La. 359. 

55. Held adeoLuate 

(1) $11,373.20.—Prudhomme v. 

Continental Casualty Co., La. App., 
169 So- 147. 

(2) $4,000.—The Ross Codding- 
ton, D.C.N.Y., 40 F.2d 280, reversed 
on other ground:^ C.C.A., 6 P.2d 191. 

(3) $3,000.—Baquie v- Meraux, 123 
So. 338, 11 La.App. 368. 

(4) $1,000.—Helmke v. U, S., D. 
C.La., 8 F.Supp. 521. 

(5) $500 as damages for pain and 
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suffering where $4,500 award for 
future disability was not challenged. 
— Monsos V. Euler, 256 N.W. 630, 
216 Wis. 133. 

56. Held madeqmate 

(1) $10,000.—Englert v. Jsew Or¬ 
leans R., etc., Co., 54 So. 963, 128 
La. 473. 

(2) $5,000.—Edwards v. Frost, La. 
App., 191 So. 591. 

(3) $4,000.—Duncan v. Pedare, La. 
App., 161 So. 221. 

(4) $1,050.—Van Arsdale v. Os¬ 
born, 152 A. 172, 8 N.J.Misc. 889. 

57. Held excessive 

$3,000.—Raphael v. Chicago & 
West Towns Rys., 11 N.E.2d 831, 
293 Ill.App. 68. 

58. Held 3 Lot excessive 

(1) $5.000-—Butler v. Dixon, 239 

N. W. 644, 122 Neb. 884. 

(2) $4.000.—Fuller v. St. Louis- 
San Francisco Ry. Co., Mo.App., 270 
S.W. 138. 

(3) $3,250.—Wendt v. Pintch* 
Wis., 292 N.W. 890, 

(4) $1,500.—Magnolia Petroleum 
Co. V. Dukes, Tex.Civ.App, 269 S. 
W. 819. 

58. Held adequate 

$100; contusions from which 
there was a rapid recovery.—Black- 
well V. Guiffria, La.App., 1S7 So. 341. 

60. Held excessive 

(1) $22,500.—McQuary v. Quincy, 

O. & K. C. Ry. Co., 269 S.W. 605, 
306 Mo. 697. 

(2) $12,500.—Gob V. Pittsburgh 
Rys. Co., 181 A- 489, 320 Pa. 225. 

(3) $7,000.—Meenan v. United 
Electric Rys. Co., R.I., 153 A. 881. 

(4) $6,000.—City of Vicksburg v. 
Scott, 151 So, 914, 168 Miss. 572. 

(5) $5,000.—Texas Co. v. Ingram, 
64 S.W.2d 208, 16 Tenn.App. 267— 
17 C.J. p 1099 note 10 [a] (3). 

(6) $3,500. 

III.—Benson v. Chicago R. Co., 180 
Ill-App. 235. 

Wis.—^Bratonja v. Wisconsin Ice & 
Coal Co., 196 N.W. 244. 182 Wis. 
206. 

(7) $2,500.—Burchfield v. West, 
182 N.W. 954, 149 Minn. 496. 

(8) $2,167.50.—Mason v. Herrin 
Transfer & Warehouse Co.» La.App., 
168 So. 331. 
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as are awards held not excessive,®^ proper,ade¬ 
quate,®^ or inadequate.®^ 

(6) Side 

In a few cases the courts have dealt with particular 
awards for Injuries to the side. 

Particular awards for injuries to the side which 
have been held excessive are listed in the footnote,®^ 


j as are awards held not excessive,®® or adequate.®^ 
I i7) Pelvis 

Although a few have been held excessive, a number 
of quite substantial awards for injuries to the pelvis 
have been sustained, 

I Particular awards for injuries to the pelvis which 
j have been held excessive are listed in the foot- 
j note,®® as are awards held not excessive,®^ prop¬ 


er?) $2f*0Q ,— Crozat v. Toye Bro?*. 
Tel low Cab Co.. La.App., 145 So. 60. 

(10) &llfr V. Jos. Rdd 

Gas Engine Co., 1 La.App. 300. 

(11) $l,464.r»4.—ThibodeaTJX v. 
Star Checker Cab Co., La.App., 143 
So. let. 

(12) Si. 100.—Smith v. Scudiero, 
Mo.App., 204 S.W. 563. 

(13) r. Hipp, 

160 A. 82. 10 N.J.MisC. 622. 

<14) Other awards see 17 C.J. p 
lots note 10 [a] <1>, (2). (4), (6), 
(T). 

€1. KeM not excessive 

(1) 16,000; four fractured ribs, 
confinement to bed ei^ht weeks, 
loss of sales of about 1100 per day 
as peddler, and considerable expense 
in doctor and hospital bills.— 
Wasllevitsky v. City of Chicago, 280 
Ill.App. 531. 

(2) 15.000. 

M!s.s.-—Gulfport Fertilizer Co. v. Bil¬ 
bo, 174 So. 65, 17S Miss. 791. 
Va.—Miller v. Jones, 6 S.E.2d 607. 
17 C.J. p 1099 note 11 [a] (4). 

(2) $i,m. 

Ind .—^American Carloading Corpora¬ 
tion v. Voight, App., 21 N.E.2d 
453. 

N.D.—Lilly V. Elm Point Mining Co., 
178 K.W. 12S, 45 X.L. 464. 

Tenn.—Davis v. Farris, 1 TenmApp. 
144. 

17 C.J. p 1039 note 11 C&l (6). 

(4) 63,060. 

La.—Whitta&er v. Illinois Cent It 
Co., 86 So. 825, 14S La 319. 

Mo.—Hoover v, St. Louis Electric 
Terminal Ry. Co., 227 S.W. 77. re¬ 
versing, App., 216 S.W. 384. 

Tex.—Galveston, etc., R. Co. v. 
Garcia, 100 S.W, ISS, 45 Tex-Civ. 
App. 229- 

<5) $2,456.—Herald-Post Co, v. 

Spinner, 38 S.W.2d 245, 238 Ky. 436. 

(6) $2,400,—Hines v. Smith, Tex. 
Clv.App.. 235 S.W. 654. 

<7> $2,300.—Bowen v. Hendricks, 
IS® A. 756, 9 X.J.MIsc. 1043. 

(S) $2,118.05.—Fedor v. Skrivonek, 
153 A. 44S, 9 K.J.Misc. 7. 

( 9 ) $ 2 , 000 . 

Ill.—Mueth V. Jaska, 23 N,R2d 805, 
302 IliApp. 289. 

Mo.—McMahon v. Kansas City Rys. 

Co., App., 233 S.W. 64. 

17 C.J. p 1099 note 11 £a] (12). 


(10) $1.555.—Big Sandy ^ K. R. 

R. Co. V. Keaton, 266 S.W. 1056, 20G 
Ky. 156. 

(11) $1,500. 

Cal.—Honeyraan v. Lawrie, 95 P. 
2d 166, 35 Cal.App.2d 200—Pozzo- 
bon V. O’Donnell, 36 P.2d 236, 1 
CaLApp.2d 151. 

Mo.—Chapman v. Kansas City Rys. 

Co., App., 217 S.W. 623. 

Tex.—Baker v. Corse. Civ.App., 120 
S.W,2<1 817, error dismissed. 

Wash.—Onkels v. Stogsdill, 275 P. 
692, 151 Wash. 194—^Xaccarato v. 
Pengelly, 269 P. 813, 148 Wash. 
429. 

17 C.J. p 1099 note 11 £a] (13). 

(12) $1,000. 

Hi—Gragg v. Pasqualini, 17 N-E.2d 
75. 297 Ill.App. 631. 

La.—Anderson v. Louisiana Power & 
Light Co., App., 180 So. 243. 

17 C.J. p 1099 note 11 la] (18), (19). 

(IS) $775. 

Ky.—Louisville Ry, Co. v. Hartman, 
245 S.W. 857, 197 Ky. 68. 

La.—Buswell v. Missouri Pacific 
Transp. Co., App., 184 So. 399. 
Tex.—San Antonio Tract. Co. v, San¬ 
chez. Civ.App., 84 S.W. 849. 

(14) $720.—^Mazzoni v. Keyes, 255 

S. W. 695, 200 Ky. 783. 

(15) $600, including a $90 item 
for damage to automobile.—^Kiesau 

Vangen, 2S5 N.W. 181, 226 Iowa 
824. 

(16) $500.—St Tille v. Kirkland, 
147 So. 549—17 C.J. p 1099 note 11 
[a] (24). 

(17) $100.—Humble Oil & Refining 
Co. V. Ooley. Tex.Civ.App., 46 S.W. 2d 
1042, error dismissed. 

(18) Other awards see 17 C.J. p 
1199 note ll [a] (l)-(3), (5), (7), 
(8h (10), (11), (14)-(17), (20), (22), 
(23), (25). 

62, Held proper 

(1) $3,000; unusual fracture, caus¬ 
ing more severe pain and requiring 
a longer time to heal than an ordi- 
nary- one, and resulting in plaintiff 
being out of employment longer than 
one year.—Maher v. Louisiana Ry. & 
Xav. Co., 82 So. 872, 145 La. 733: 

(2) $2,408; several fractured ribs, 
salary loss of $768 and medical ex¬ 
penses of $140.—Loses v. Paramount 
Hotel Corporation, 242 N.T.S. 608, 
137 Misc. 530. 


(3) $1.500.—Lewis v. A. Moresi 
Co., La.App., 196 So. 70. 

(4) $1,184.34.—^W’^elch v, Louisiana 
Oil Refining Corporation, 135 So. 617, 
17 La.App. 100. 

(5) $1,000.—Friede v. Toye Bros. 
Yellow Cab Co., La.App., 156 So. 48. 

(6) $428.—^Webb v. Key, La.App., 
144 So. 650. 

63. Held adequate 

(1) $3,153.76.—Upton v. Bell Cabs, 
La.App., 154 So. 359. 

(2) $1,000.—Anderson v. Louisiana 
Power & Light Co., La.App., 180 So. 
243. 

(3) Other awards see 17 C.J. p 
1099 note 12 [a]. 

64. Held inadequate 

(1) $100.—Melosh V. Public Service 
Ry. Co., 132 A. 666, 4 X.J.Misc. 
361. 

(2) $15.—^Kelly v. Rochester, 15 N. 
T.S. 29. 

65. Held excessive 

$7,500.—Blackwell v. Omaha Ath¬ 
letic Club, 242 N.W. 664, 123 Neb. 
332. 

66. Held not excessive 

$2,500; permanent injury,—Stel- 
mach V. Saul, Mo.App., 50 S.W.2d 
721. 

67. Held adequate 

$348.50; bruise causing pain for 
two weeks and disabling for twenty- 
two days.—Carkuff v. Geophysical 
Service, La.App., 179 So. 490. 

63. Held excessive 

(1) $40,000.—Brennan v. Balti¬ 
more & O. R. Co., D.C.N.T., 33 F. 
Supp. 158. 

(2) $10,500.—Glanville v. Chicago, 
R. I. & P. Ry. Co., 193 N.W. 548, 196 
Iowa 456. 

(3) $10,000.—Peters v. United 
Electric Rys. Co., 189 A. 901, 57 R.L 
311. 

(4) Other awards see 17 C.J. p 
1099 note 14 [al¬ 
es. Held not excessive 

(1) $28,125.—Baltimore & O, R. Co. 
V. Shober, 176 N.E. 88, 38 Ohio App. 
216. 

(2) $20,000; unusually severe and 
painful injuries rendering plaintift a 
cripple.—Mayne v. Kansas City Rys, 
Co., 229 S.W. 386, 287 Mo. 235, 

(3) $14,000.—Fowlkes v. Fleming 
17 S.W.2d 511, 322 Mo. 718. 
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I 

(8) Sacroiliac Joint j 

A number of particuUr awards, varying widely in j 

amount, for injuries to the sacroiliac joint have been I 
held not excessive; and a few have been held adeqiKite * 
or excessive, i 

... 1 

Particular awards for mj'uries to the sacroiliac j 


joint which have been held excessive are listed in 
the footnote/^ as arc awards held not excessive/^ 
correct/^ reasonable,^® or adequate.'^^ 

(9) Groin 

In a few cases particular awards for Injuries to the 
groin have been held not excessive. 

Particular awards for injuries to the groin which 


(4) $12,500. 

111 .—Foley V. Everett, 142 IIl.App. 
250. 

K.J.—Clarkson v. Ley, 145 A. 471, 7 
N.J.Misc. 332. 

(5) $12,005.50. — House v. Brant, 
1S5 A. 628, 323 Pa. 53. 

(6) $10,000.—Luck V. Minneapolis 
St. Ry. Co., 254 N.W. 609, 191 Minn. 
503. 

(7) $8,500.—^Ang-elo v. Esau, 93 P. 
2d 205, 34 CaLApp.2d 130. 

(8) $7,500. 

Pla.—City of Hollywood v. Bair, 186 
So. 818, 136 Fla. 100. 

Idaho.—Crikovch v. Success Min. Co., 
166 P. 667, 30 I^iho 623. 

Minn.—Honkomp v. Martin, 234 N.W. 
638, 182 Minn. 404. 

(9) ?5,8S0, including damages for 
destruction of motorcycle.—Brown 

V. Knutson, 228 N.W. 752, 179 Minn, 
123. 

(10) .t5,404.—Izzo V, Weiss, 259 N. 

W. 295, 270 Mich. 372. 

(11) $5,231.—Shields v. Succession 
of Hodge, 128 So. 530, 13 La.App. 
646. 

(12) $5,000. 

Ill.—English V. Gordon, 231 IlLApp. 
316. 

Minn.—^Daley v. Nilson, 283 N.W. 
757, 204 Minn. 488—Waligora v. St. 
Paul Fdy. Co., 119 N.W. 395. 107 
Minn. 554. 

(13) $4,500. 

Cal.—Earley v- Wolf, 51 P.2d 203, 10 
CaLApp.2d.224. 

Minn.—Cherpeski v. Great Northern 
K. Co., 154 N.W. 943, 131 Minn. 
493. 

(14) $4,000. 

Ky.—Louisville Fire Brick Works v. 
Tackett. 288 S.W. 665, 216 Ky. 
712—Paducah v. Johnson, 93 S. 
W. 1035, 29 Ky.L. 532. 

Mo.—^Molkenhur v. St. Louis Public 
Service Co., 103 S.W.2d 560, 232 
Mo.App. 256. 

Okl.—^De Camp v. Comerford, 272 F. 
475. 134 Okl. 145. 

(15) $3,500.—^Wickerham v. Woeh- 
lecke, 195 N.E. 291, 100 Ind.App. 
270. 

(16) $2,760,—Misrach v. Epperson, 
168 N.E, 230. 32 Ohio App. 461. 

(17) $2,000. ■ 

Ky.—Illinois Cent. R. Co. v. Peebles, 
287 S.W. 574, 216 Ky. 9. 


Wash,—Briglio v. Holt, 15S P. 347, 
91 Wash, 644, 

(18) Other awards see 17 C.J. p 
1099 note 15 [a] (1), (4), (5), (9). 

70. Held proper 

$3,000.—Guinn v. Kemp, 136 So. 
764, 18 La.App. 3. 

71. Held adequate 

$900; fracture of pelvic bone, 
causing short hospitalization, and 
damages to truck three years old, 
value of which trial judge fixed at 
$150.—Smith V. Texas & Pac. Ry. Co., 
La,App., 189 So. 316. 

72. Held inadequate 

(1) $2,000.—Battalora v. Carnahan 
Creamery, App., 157 So. 612. 

(2) $500.—Kane v. Kelly & Mc- 
Alinden Co., 152 A. 76, 8 N.J.Misc. 
834. 

73. Held excessive 

(1) $12,500.—Lebrecht v. United 
Rys. Co. of St, Louis, Mo„ 237 S.W. 
112 . 

(2) $5,000.—Monkhouse v. Johns, 
La.App., 142 So. 347. 

(3) $3,080.—Stelly v. Prather, La. 
App., 182 So. 171. 

(4) $2,850.—Taylor v. Terminal R. 
Ass’n of St. Louis, Mo.App., 112 S. 
W.2d 944. 

(5) $1,500; strain leaving no per¬ 
manent injury.—Justin v. Charley 
Cabs, La.App., 157 So. 283. 

74. Held not excessive 

( 1 ) $ 20 , 000 . 

Mo.—Gately v. St. Louis-San Fran¬ 
cisco Ry. Co., 56 S.W.2d 54, 332 
Mo. 1. 

Pa.—^Arnold v. City of Philadelphia, 
29 Pa.Dist 28$. 

(2) $15,000. 

Ark.—Missouri Pac. R. Co. v. Cathey, 
254 S.W. 374, 160 Ark. 153. 

Miss.—Mississippi Ice & Utilities 
Co. V. Pearce, 134 So. 164, 161 Miss. 
252. 

(3) $10,750.—Brunk v, Hamilton- 
Brown Shoe Co., 66 S.W.2d 903, 324 
Mo. 517. 

(4) $10,000.—Webb v. Missouri- 
Kansas-Texas R Go., 116 S.W.2d 27, 
342 ^o, 394. 

(5) $6,622.35.—Horn v. Yellow Cab 
Co., 263 P. 1026, 88 Cal.App. 678. 

(6) $6,000.—Hobbs v. Employers* 
Liability Assur. Corporation, La. 
App., 188 So. 191, rehearing denied 
188 So. 748. 


(7) —Ownby v. Kansas City 

Rys, Co., Mo.App., 228 S.W. S79. 

<8) 11,900.—Walker v. Pomush, 

23S N.W. S59, 206 Wis. 45. 

(9) $4,106.—Morris v. La Bahn. 189 
N.W. 797. 194 Iowa 377. 

(10) $4,000.—Murphy v. lYliiter 
Garden & Ice Co., Mo.App., 280 S.W. 
444. 

(11) $3,000. 

Conn.—Oneker v. Liggett Drug Co., 
197 A. SST, 124 Conn. 83. 

La.—^Woodall v. Dickson Ice Cream 
Co., App., ISO So. 193. 

Pa.—Jamieson v. Pittsburgh Rys* 
Co., 163 A. 292, 309 Pa. 197. 

(12) $2,650.—Pomikala v. Cart¬ 
wright. 16 P.2d 204, 170 Wash. 192. 

(IS) $2,600.—Dahl v. Navy Yard 
Route, 230 P. 1119, 131 Wash. 617. 

(14) 12,500 to husband of injured 
woman for expenses and loss of 
services and society.—MacLeay v. 
Beckwith Machinery Co., 200 A. 124, 
131 Pa.Super. 338. 

(15) $2,500 to injured person.— 
Burns v. Pittsburgh Rys. Co., 167 A* 
421, 109 Pa.Super. 490. 

(16) $2,250; pain and suffering 
caused by separation of joint.— 
Blakemore v. Stevens, 67 S.W'.2d 733, 
188 Ark. 755. 

(17) $1,200. 

Ariz.—^Atchison, T. & S. F. Ry. Co* 
V. Prance, 94 F.2d 434, 54 Ariz. 
140. 

La.—McGehee v. Hines, 124 So. S46* 
12 La.App. 13. 

(18) $1,000* 

La.—Moeller v. Morgan's L. & T, R. 

R. & S. S. Co., 7 La.App. 559, 
Minn.—Soper v. Erickson, 215 N.W* 
865, 172 Minn, 377. 

75. H^d correct 

$490, including repairs to wagon. 

I—Synigol v. Oury, 134 So. 324, 17 
La. App. 163. 

76. Held reasonable 

$3,000.—Rambin v. Southern Sales 
Co., La.App.. 145 So. 46. 

77. Held adequate 

(1) $3,000.—Woodall v. Dickson 
Ice Cream Co., La.App-, 180 So. 193. 

(2) $1,200.—McGehee v. Hines, 124 
So, 846, 12 La.App. 13. 

(3) $750; mild strain.—Hoffman v. 
Zimmer, La,App„ 175 So. 115, 
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(2) Heart 

(3) Lungs 

(4) Kidneys 


25 aj.s. 


have been held not excessive are listed in the foot- . 
note.'^^ 

(10) Hernia 

Hernias differ In character and severity, as well as In 
the necessity or probability of cure by an operation; and 
particular awards therefor which have been held exces¬ 
sive or not excessive cover a wide range as to amount. 

Particular awards for hernia which have been 
held excessive are listed in the footnote,as are 
awards held not excessive,^® proper,^^ adequate, 

or inadequate,^^ 

f. Injuries to Internal Organs 
(1) In general 


(1) In General 

An award of a few hundred dollars may be adequate 
compensation for internal injuries which do not appear 
to be permanent; but where the injuries are permanent 
or require a major operation, awards of $1,000 or more 
may not be excessive. 

Particular awards for injuries to internal organs 
which have been -held excessive are listed in the 
footnote,as are awards held not excessive,^5 


78. Held not excessive 

(1) $8.500.—Huhn v, Ruprecht, 
Mo„ 2 S.W.2d 760. 

(2) $4,000.—Steinke v. Palladium 
Amusement Co., Mo.App., 2S S.W.2d 
440. 

(3) $2.000.—Coleman v. Danos, La. 
App., 186 So. 407. 

(4) $450.—Gutlerner v. Peter, 172 
N.Y.S. 272. 

79. Held excessive 

(1) $17,000; two hernias, one in¬ 
curable.—Chapman v. Kansas City 
Rys. Co., Mo.. 233 S.W. 177. 

(2) $12,500.—Powelson v. Chicago, 
M. & St. P. Ry. Co., Mo., 263 S.W. 
149—Rigley v. Prior, 233 S.W. 828, 
290 Mo. 10. 

(3) $10,000. 

Mo.—Hunt V. Kansas City, 131 S.W. 
2d 514. 

Mont.—Tanner v. Smith, 33 P.2d 547, 
97 Mont. 229. 

(4) $7,500,—Rouisville & K. R. Co. 
V. Napier, 102 S.W.2d 1, 267 Ky. 326. 

(5) $4,500; curable hernia,—With¬ 
row V. Becker, 45 P.2d 235, 6 Cal.App. 
2d 723. 

(6) Other awards see 17 C.J. p 1099 
note 16 [aj. 

80* Held not excessive 

(1> $15,000; double hernia, per¬ 
manent unless relieved by a danger¬ 
ous operation which might not be 
successful, and materially reducing 
capacity for work.—Yazoo & M. V. 
R. Co. V. Bees, 83 So. 613, 121 Miss. 
439. 

(2) $10,500; rupture necessitating 
operation and rendering plaintiff un¬ 
able to do same kind of work.— 
Mississippi River Fuel Corporation 
V. Senn. 43 S.W.2a 255. 184 Ark, 
554. 

(3) $5,000. 

Ark.—Chicago, R. I. St P. Ry. Co. v. 

Payne, 217 S.W. 810, 141 Ark, 617. 
N.J.—^Newby v. Letts, 152 A. 472, 9 
N.J.Misc. 14. 

17 C.J. p 1099 note 17 [a] (9). 

(4) $4,800; bilateral inguinal her¬ 


nia.—Stone V. Sigel, 248 N.W. 285, 
189 Minn. 47. 

(5) $4,191.—^Buttrick v. Flynn, 173 
A. 804, 87 N.H. 45. 

(6) $3,750.—St. Louis Southwest¬ 
ern Ry. Co. of Texas v. Bradberry, 
Tex.Civ.App., 237 S.W. 364, error re¬ 
fused. 

(7) $3,500. 

Iowa.—Calder v. Smalley, 23 N.W. 

638, 66 Iowa 219, 55 Am.R. 270. 

N.T.—Scheller v. City of New York, 
247 N.Y.S. 554, 231 App.Div. 435. 

(8) $3,366; inguinal hernia curable 
by operation.—Perry v. Chicago 
Great Western Ry. Co., 188 N.W. 
1002, 152 Minn. 398. 

(9) $3,000.—Dudacs v. Hotel Stat- 
ler Co., Mo.App., 295 S.W. 826—Mc¬ 
Kee V. United Rys. Co. of St. Louis, 
Mo.App., 237 S.W. 865—17 C.J. p 
1099 note 17 [a] (13). 

(10) $2,999.99.—Republic Iron & 
Steel Co. V. Smith, 86 So. 908, 204 
Ala. 607. 

(11) $2,500.—Walsh v. Chicago 
Rys, Co., 135 N.E. 709, 303 Ill. 339, 
affirming 221 Ill.App. 654—17 C.J. p 
1099 note 17 Eaj (14). 

(12) $2,250. 

Ky.—Louisville & N. R- Co. v. Ker- 
rick, 199 S.W. 44, 178 Ky. 486. 

Miss.—Pearl River Valley R. Co. v. 
Moody, 171 So. 769, 178 Miss. 1. 

(13) $2,125.—^Kapella v. Chicago 
Rys. Co., 228 IlLApp. 528. 

(14) $2,000. 

Ariz.—^Phoenix Ry. Co. of Arizona v. 

Ayala. 237 P. 189, 28 Ariz. 411. 
Ark.—Missouri Pac. R. Co. v. Arm¬ 
strong. 141 S.W.2d 25. 

La.—Holcomb v. Perry, 138 So. 692, 
19 La.App. 11. 

17 C.J. p 1099 note 17 [a] (16). 

(15) $1,500. 

Ark.—Wisconsin, etc.. Lumber Co. v. 

Irons, 184 S.W. 456, 123 Ark. 119. 
Ky.—Premd v. Gividen, 24 S.W.2d 
915, 233 Ky. 38. 

(16) $1,000. 

Ark,—Missouri Pac. R. Co. v- Burks, 
133 S.W,2d 9. 


Mich,—Perz v. Pere Marquette Ry. 

Co., 198 N.W. 208, 226 Mich. 452. 
Wash.—Ziomko v. Puget Sound Elec¬ 
tric Ry., 192 P. 1009, 112 Wash. 
426. 

(17) $600.—Cincinnati, N. O. & T. 
P. Ry. Co. V. Calhoun, 252 S.W. 115, 
200 Ky. 110. 

(18) Other awards see 17 C.J. p 

1099 note 17 [a] (l)-(S), (10), (11), 
(17). (18). 

81. Held proper 

$1,151, including $151 for doctor 
bills and damages to teeth.—Morti¬ 
mer V. Natapow, 14 N.Y.S.2d 971. 

82. Held adequate 

(1) $6,500.—Maggiolo v. Mineola, 
B.C.N.Y., 44 F. 143. 

(2) $600.—The Neptuno, D.C.N.Y., 
30 F. 925. 

83. Held inadequate 

(1) $1,050.—^Potter v. Glassell, 83 
So. 898, 146 La. 687. 

(2) $500.—W. T. Grant Co. v. Tan¬ 
ner. 95 S.W.2d 926, 170 Tenn. 451. 

84. Held excessive 

(1) $40,000.—^Lovett v. Kansas 
City Terminal Ry. Co., 295 S.W. 89, 
316 Mo. 1246. 

(2) $20,000.—Jones v. Walgreen 
Co., 265 Ill.App. 308—^Bankwitz v. 
Northwestern El. R. Co., 182 Ill. 
App. 55. 

(3) $13,000.—Schultz V. Chicago & 
A. R. Co., 213 Ill.App. 628. 

(4) $4,000.—Alost V. J. Moock 
Wood & Drayage Co., 120 So. 791, 10 
La.App. 57. 

(5) Other awards see 17 C.J. P 

1100 note 19 [a] (2)-(5). 

85. Held not excessive 

(1) $20,000.—New V. Saunders, 206 
P. 600, 86 Okl. 97—17 C.J. p 1100 
note 20 [a] (2). 

(2) $11,500.—Texas Electric Rv* 
V. Worthy, Tex.Civ-App-, 250 S.W. 
710. 

(3) $11,000.—Potter v. Shute, 7 
Tenn.App. 222—17 C.J. p 1100 note 
20 la] (4). 

(4) $7,500.—Blair v. Union Elec- 
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(2) Heart 

Although a few awards have been held excessive, or¬ 
dinarily awards for injuries to the heart may be com¬ 
paratively large in amount and still not be regarded as 
excessive. 

Particular awards for injuries to the heart which 
have been held not excessive are listed in the foot- 


I as are awards field excess!vc,^^ or made- 

I cj-aatc.'"' 

! 

I (3) Linisrs 

I Awards of various amounts, some relatively large, 

j for injuries to the lungs have been sustained- 

! Particular awards for injuries to the kings which 
j have been held excessive are listed in the foot- 
j as are awards held not excess!vc.^“ 


trie Light & Power Co., 213 S.W. 976, 
201 Mo.App. 571—17 C.J. p 1100 note 
20 [a] (8). 

(5) 17,000. 

Mo.—Wielms v. St, Louis County 
Gas Co., App., 37 'S.'VV.2d 454. 

Tex-—International, etc., R. Co. v. 
Mercer, Civ.App., 78 S.W. 562. 

(6) $5,755.05.—^Allen v. Metropoli¬ 
tan Casualty Ins. Co, of New York, 
La.App., 190 So. 163. 

(7) $5,750.—Little v. Maxwell, 166 
N.W. 760, 183 Iowa 164. 

(8) $4,100.—Reithel v. Frank, 135 
A. 81, 4 N.J.Misc. 983. 

(9) $4,000. 

Cal.—Foster v. Hudson, 92 P.2d 959, 
33 Cal.App.2d 705. 

Ill.—Lifehitz V. Chicago, 194 Ill.App. 
488. 

Mo.—Miller v. Walsh Fire Clay 
Products Co., 282 S.W. 141, 219 Mo. 
App. 590. 

Tenn.—Copeland v. Cherry, 95 S.W. 
2d 1275, 20 Tenn.App. 122. 

(10) $3,000. 

Ky.—High Splint Coal Co. v. Payne, 
49 S.W.2d 539, 243 Ky. 677. 

Tex.—Schalf v. Beale, Civ,App., 250 
S.W. 757. 

17 C.J. p 1100 note 20 [a] (16). 

(11) $2,500. 

Ind-—Stinebaugh v. Lucid, 7 N.E.2d 
69, 103 Ind.App. 690. 

Mich.—Michaels v. Smith, 216 N.W. 

413, 240 Mich. 671. 

Mo.—Peters v. Kansas City Rys. 
Co., 224 S.W. 25, 204 Mo.App. 

197. 

(12) $2,250.—Town of Hobart v. 
Casbon, 142 N.R 138, 81 Ind.App. 
24. 

(13) $2,200-—Consolidated Coach 
Corporation v. Hopkins, 14 S.W.2d 
768, 228 Ky. 184. 

(14) $2,000. 

Ky.—City of Covington v. Be Molay, 
60 S.W.2d 123, 248 Ky. 814. 

Neb.—Ford v. Bush. 171 N.W. 918, 
103 Neb. 317. 

17 C,J. p 1100 note 20 [a] (19). 

(15) $1.560.—Hart v. Roth. 217 S- 
W: 893, 186 Ky. 535, 

(16) $1,500, 

lo,—^Kelly V. Kansas City Building 
& Loan Ass'n, App., 86 S.W.2d 
975. 


Pa.—McCabe V'. Rutter, S9 Pa.Super. 
257. 

17 C.J. p IlOO note 20 [a] (21). 

(17) $1,000.—Diamond Cab Co. v. 
Jones, 174 S.E. 675, 162 Ya. 412—17 
C.J. p 1100 note 2 h [a] (22). 

(18) $750,—Hines Patterson, 225 

S.W. 642, 146 Ark. 367. 

(19) Other awards see 17 C.J. p 

1100 note 20 [a] (1), (3), (5)-(7), 
<10)-(12), (14) (15), (17), (18). 

( 20 ). 

86. Held adequate 

(1) $5,755.05.—Allen v. Metropoli¬ 
tan Casualty Ins. Co. of New York, 
La.App., 190 So. 163. 

(2) $500.—Bender v. Louisville R. 
Co., 137 S.W. 1034, 144 Ky. 166. 

(3) $400.—Bugas v. Mayer, La. 
App., 179 So. 607. 

(4) $250.—^Harper v. Holmes, La. 
App., 189 So. 463. 

87. Held inadeguate 

$500.—Solomon v. Faggard, second 
case. 127 ^So. 8, 13 La.App. 433, 

88. Held not excessive 

(1) $35,000.—McEachran v. Roths¬ 
child & Co., 237 P. 711, 135 Wash. 
260, modified on other grounds 241 
P. 969, 135 Wash. 260. 

(2) $20,000.—Texas Pipe Line Co. 
V. Johnson, 275 S.W. 329, 169 Ark. 
235. 

(3) $12,500.—Groat v. Walkup 
Brayage & Warehouse Co., 58 P.2d 
200, 14 Cal.App.2d 350. 

(4) $8,000.—^Texas & P. Ry. Co. v. 
Thompson, Tex.Civ.App., 286 S.W. 
536. 

(5) $6,500.—^Knudsen v, Weiber, 
255 N.W. 246, 192 Minn. 30. 

<6) $6,000.—B. H. Ewing’s Sons v. 
Arnold. 251 S.W. 6^6, 199 Ky. 513. 

(7) $3,000. 

La.—Malloy v. Southern Cities Dis¬ 
tributing Co., App., 142 So. 718. 
Tenn.—East Tennessee Light & 
Power Co. v. Gose, App., 130 S.W. 
2d 984. 

(8) $l,000.-7-MaIloy v. Southern 

Cities Distributing Co., La.App., 142 
So. 718. 

(9) Other awards see 17 C.J. p 
1100 note 22 taj. 

88. Held excessive 

(1) $28,800.—^Fitzpatrick v. Hines, 
179 N.W. 410, 105 Neb. 134. 
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( 2 ) as damages for pain 

and suffering.—White v. Halliburton 
Oil Well Cerntmting Co,, La.App., 183 
So. 537, rehearing denied 1S5 So. 68. 

90. Held inadegimte 

$5,000.—Dougherty v. New Orleans 

R. , etc., Co., 53 So. 532, 127 La. 
225. 

91. Held excessive 

$12,500.—Masteller v. Great North¬ 
ern R. Co., 110 N.W. S69, 100 Minn. 
236. 

92. Held not excessive 

(1) 130,000.—Pullman Co. v. Mc¬ 
Gowan, Tex.Civ.App., 210 S.W. 842, 
error refused, 

(2) $18,500.—Hansman v. Western 
Union Telegraph Co., 174 N.W. 434, 
144 Minn. 56. 

(3) $15,250.—Hayhurst v. Boyd 
Hospital, 254 P. 528, 43 Idaho 661. 

(4) $15,000. 

Pa.—Gardner v. Pittsburgh Clay Pot 
Co.. 87 Pa.L.J. 30. ” 

Wash.—Hooker v. Alaska S. S. Co., 
53 P.2d 295, 185 Wash. 71, certio¬ 
rari denied Alaska S. S. Co. v. 
Rooker, 57 S.Ct 14, 299 U.S. 55X 
81 L.Ed. 406. 

(5) $10,000. 

Ky,—Louisville, etc., R. Co. v. 
Mitchell, 173 S.W. 527, 162 Ky. 
253. 

Tex.—Texas & P. Ry. Co. v. Per¬ 
kins, Civ.App., 284 S.W. 6S3. 

(6) $8,000.—McGehee v. Geo. S. 
Mepham & Co., 279 Ill.App. 115, 

(7) $7,500.—Langeneckert v, St. 
Ijouis Sulphur & Chemical Co., Mo. 
App., 65 S.W-2d 648. 

(8) $6,000.—Davis v. Smith. 94 S. 
W.2d 20, 264 Ky. 20, 

(9) $5,000.—Munsiil v, Atchison, 
T. & S. F. Ry. Co., Mo.App., 234 S. 
W. 376—17 C.J. p 1100 note 25 [a] 
(4). 

(10) $3,500.—McCamley, v. Union 
Electric Light & Power Co., Mo.App., 
85 S.W.2d 200. 

(11) 13,000.—Lally v. Cochran, 21 

S. W.2d 272, 231 Ky. 211. 

(12) $2,347.—Balono v. Nafziger, 
21 P.2d 896, 137 Kan. 513. 

(13) Other awards see 17 C.J. p 
1100 note 25 [a] (1), (3), (6>-(7), 
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(4) Kidneys 

Some awards for Injuries to the kidneys have been 
held not excessive and ethers have been held excessive 
or Insufficient. 

Particular awards for injuries to the kidneys 
which have been held excessive are listed in the 
footnote,as are awards held not excess!ve,^^ or 

insufficient 

g. Injuries to Shoulder or Arm 

(1) Loss or impairment of use of arm 

generally 

(2) Injuries to collar bone 

(3) Injuries to shoulder 

(4) Fractures 

(5) Loss of arm 

(6) Injuries to elbow 


(7) Injuries to forearm 

(8) Injuries to wrist 

(9) Injuries to hand 

(10) Injuries to fingers 

(11) Injury in connection with injury to 

leg 

(1) Loss or Impairment of Use of Arm Gen¬ 
erally 

Particular awards for the loss or impairment of the 
use of arms generally have been judicially determined 
to be excessive, not excessive, adequate, proper or in¬ 
adequate. 

Particular awards for loss or impairment of the 
use of an arm generally which have been held ex¬ 
cessive are listed in the footnote,^^ as are awards 
for loss and impairment held not excessive, 


93. Seld excessive 

(1) $500; serious injury not 
proved with, legal certainty.—Allen 

V. Nebe, L.a.App., 166 So. 623. 

(2) Other awards see 17 C.J. p 
1100 note 26 [a], 

94. Held not excessive 

(1) $5,000. 

Ky.—Standard Elkhorn Coal Co. v. 

Davis, 2 S.W.2d 670, 222 Ky. 773. 
Minn.—Oliver Bus Lines v. Skaggs, 
164 So. 0, 174 Minn. 201. 

Mo.—Todd V. American Ry. Ex¬ 
press Co., 271 S.W. SSO, 219 Mo. 
App. 405. 

Pa.—McHendry v. Pittsburgh. Rys. 

Co., 169 A. 145, 313 Pa. 81. 

17 C.J. p 1100 note 27 [aj (4). 

(2) $3,750.—Finger v. Massad, 240 
H.W. 917, 61 IST.D. 754, 

(3) $3,500.—Orth v. Wickman, 251 
K.W. 127, 190 Minn. 193. 

(4) $3,000.—^Farris v. Norfolk & 

W. Ry. Co., 126 S.E. 673, 141 Va. 
622—17 C.J. p 1100 note 27 [a] (5). 

(5) $2,750. 

Minn.—Whitney v. Kaliske, 154 N,W. 

1100, 131 Minn. 261- 
Wash.—Gordon v. Bartell, 46 P.2d 
1063, IS2 Wash, 26S.’ 

(6) $2,400.—^Lambert v. Barry, •OS 
Pa, Super. 221. 

<7) $1,5@0.—^Dickinson v. Aber¬ 
nathy Furniture Co., 96 S.W.2d 1086, 
231 Mo.App. 303. 

(8) Other awards see 17 C.J. p 
1100 note 27 fa] (l)-(3), (7)-(9). 

95. Held insuMcieiit 

$250; pjermanent Injury.—Sher¬ 
wood V. Ticheli, 120 So. 107, 10 La. 
App. 2S0. 

9S. Held exc^sive 

(1) $35,000, by $12,500.—^Trow¬ 
bridge V, Fleming, Mo., 269 S.W. 
610. 

(2) $30,000, by $15,000.—Wychgel 
V. States S. S. Co., 296 P. 863, 135 Or. 
476, certiorari denied States S. S. 


Co. V. Wychgel, 52 S.Ct. 11, 284 U.S. 
625, 76 L.Ed. 533. 

(3) $25,000, by $7,000-—Braxton v. 
West Jersey & Seashore R. Co., 144 
A 179, 7 K.J.Misc. 95. 

(4) $20,000, to extent of $5,000.— 
Brock V. Chicago, R. I. & P. Ry* 
Co., 266 S.W. 691. 305 Mo. 502, 36 
A.L.R. 891, certiorari denied Chica¬ 
go, R. 1. & P. Ry. Co. V. Brock, 45 
S.Ct. 22$, 266 U.S, 634, 69 L.Ed. 
479. 

(5) $17,000, by $5,000.—Schmidt v. 
Public Service Ry. Co., 135 A 690, 
5 N.J.Misc. 161. 

(6) $16,000. to the extent of $5,- 
000.—^Morrison v. Rhode Island Co., 
104 A 71, 41 RI. 474, rehearing de¬ 
nied 104 A- 609. 

<7) $15,000, to extent of $5,000.— 
Crockett v. Kansas City Rys. Co., 
Mo., 243 S.W. 902. 

(8) $12,500, reduced to $7,000.— 
Parks V. United Rys. Co. of St. 
Louis, Mo., 235 S.W. 1067. 

(9) $12,000, reduced to $7,000.— 
Hulse V. St. Joseph Ry. Co., Mo., 214 
S-W. 160. 

( 10 ) $ 10 , 000 . 

Mich.—^Herter v. City of Detroit, 
222 N.W. 774, 245 Mich. 425. 

Mo.—Jenkins v. Missouri State Life 
Ins. Co., 69 S.W.2d 666, 334 Mo. 
941. 

(11) $8,500.—^Bonacci v. Cerra, 279 
N.W. 314, 134 Neh. 588. 

(12) $8,000, by $2,000.^—^Butryn v. 
Public Service Co-ordinated Trans¬ 
port, 157 A. 87, 9 N.J.Misc. 1145. 

(13) $7,750.—^Hudson v, Kansas 
City Rys. Co., Mo., 246 S.W, 676. 

(14) $7,500.—Super v. Garfield- 
Passaic Transit Co., 155 A. 619, 9 N. 
XMisa 812. 

(15) $7,400.—Wallach v. Hensler, 
159 A 689, 10 Njr.Misc. 561, 

(16) $7,200, reduced by the trial 
court to $3,500, still excessive to 
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extent of $1,090.—^Karsteadt v. Phil¬ 
lip Gross Hardware & Supply Co., 
190 N.W. 844, 179 Wis. 110. 

(17) $6,825.23.—Price v. Tarver, 
La.App., 148 So. 450. 

(18) $5,414.—Frazee v. Greer, 291 
S.W. 372, 218 Ky. 319. 

(19) $5,343.90.—Johnson v. Sioux 
City, 261 N.W. 536, 220 Iowa 66. 

(20) $5,000.—Railway Express 

Agency v. Gee, 125 S.W.2d .802, 197 
Ark. 925. 

(21) $4,000.—Hertel v. Chicago 

City Ry. Co., 198 IlLApp. 415. 

( 22 ) $ 2 , 000 . 

Ark.—Luten Bridge Co. v. Etherton, 
70 S.W.2d 46, 188 Ark. 1167. 

Ill.—Meyer v. Correct Motor Fuels 
Co., 254 Ill.App. 261. 

(23) $1,500.—Nuss V. City of New 
Orleans, La.App., 147 So. 374. 

17 C.J. p 1101 note 28 [aj. 

97. Held not excessive 

(1) $20,000.—Reynolds v. Struble, 

18 P.2d 690, 128 Cal.App. 716. 

(2) $18,000. 

Minn.—Brown v. Murphy Transfer & 
Storage Co., 251 N.W. 5, 190 Minn- 
81. 

Tex.—Fort Worth & D. C. Ry. Co. v. 
Williams, Civ.App., 275 S.W. 415, 
certiorari denied 46 S.Ct. 356, 270 
U.S. 661, 70 L.Ed. 786. 

(3) $16,500.—Missouri, K. & T- 
Ry. Co. V. Smith, 223 P. 373, 97 Okl. 
162. 

(4) $16,000.—Quinn v. Chicago, M. 
& St. P. Ry- Co., 202 N.W. 275, 162 
Minn. 87. 46 AL.R. 1228. 

(5) $15,000. 

Minn.—^Fry v. Minneapolis, St P. & 
S. S. M. Ry. Co., 169 N.W. 147, 
141 Minn. 32, 

Mo.—Yerger v. Smith, 89 S-W.3d 
338 Mo. 140. 

N.Y.—Schmohl v. State, 252 N.Y.S. 
474, 141 Misc. 274. 

Tex.^—Texas Electric Ry. v. Whit¬ 
more, Civ.App., 222 S.W. 644, dis- 
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for want of InrimUtiion — 
Farrnorfi' Pftroleum Po. v. 
ton. Clv.App., 2<'s3 S.W. IB I, i-rrc.r 

rafUFOfi. 

16 ) $1 t/tfifi.—Byrd v. Galhraitb, 
2'^S S.W. 717, 172 Ark. 219, 

I’ 7 ) —-Kkfdseri? v, City cif 

Tai oma, 272 P. 5i5, 142 Wash. 2¥k 
(S) ? 12,,700. — Sim V. Weeks, 7 Cal. 
App.2d 2S. 45 P.2d S50, 357, citing 
Corpus Juris. 

(9> $12.125.'—Ream v. Chicago, Ti. 
I. & P. Ry. Co., 202 N.\¥. 276, 162 
Minn. f)6. 

(10) $12,000.—Quanah, A. & P. Ry. 
Co. V. Ehlfn, Tex.Clv.App., 87 S.W.2d 
510, error refused. 


! ^ (22) I7J10.—Route-1 
j f^an liy, C',Api*.» 2^2 B. i 

I W. 5j 5, t ^-rtJ’jrari c|ua;ih»*dl fx ; 

, r-'i. St, Rnu.Si Fan Ry. j 

! Crs, V. Dan-s. 2B0 SAV. 42" 316 Mo. i 
' 17L 

<23? $7 000.—Buf^kh^y v. i 

157 A. 24:., 3 X.J.24iso. pi70. ' 

(2») 16,500.—Traoy T. Brecht, 39* 
P.2a m, Z raL.\pp.2d 105. j 

(25) |6,4(<5,—Wimmer v. Chicago | 

Rys». Co., 2f^Z XllApp. 426. j 

(26) 16,200.—Olson v. Kennedy I 
Trading Co., 272 X.W. 351. IBS Minn. I 
193. 

(27) $6JA0. 


(35) 15,332.33^.—Wlrhfta Palls & 
X. W. By. V, Woodman, 16^ F. 
2m 9, 64 Okl 3-6, 

(3f>) $5,3::5.—EidHun v. M^driipoll- 
hin St. Ry. Co., Mo.App., K.W. 

( 37 ) 1^.0 r , 5 . 

Ain,—F'(43ih*Tn Ry. Co. v. Cites, 100 
So. 356, 21! Ala. 2.H2. 

X./.—Samuel V. Christ lansseji, IKR A. 
47.1, l?j X'.J.Mise. £2 3—-Anderson v. 
MjtiinR, 13’^ A. 614, 5 X.J.Misc. 
S 28 . 

(38) |2,99ft.—Rosenberg: v. Coman, 
U4 So. 25^, 134 Fla. 768. 

(31) I2.80G.—O’Hara v. Chaplin, 
233 X,\W 516, 211 lowoa 494. 


(11) $12/100, reduced to $10,600.— 
Lenim v. Great Xorthern Ry. C©., 199 
X.W. 20, 159 Minn. 436. 

(13) $10,0ft0. 

Ark.—Plunkett-Jarrell Grocer Co. v. 
Prepjnan, 92 S.W.2d 84$, 192 Ark. 
3S0. 

Cal."AVinward v. Caldwell, 298 P. 51, 
113 Cal.App. 196. 

Ill.—Whalen v. Twin City Barge Sc 
Gravel Co., 280 Ill.App. 596, cer¬ 
tiorari denied Twin City Barge & 
Gravel Co. v. Whalen, 56 S.Ct 
590, 29T U.S. 714, 80 L.Ed. 1000. 
Mo.—Edward.s v. Woods, 11S S.W.2d 
359, 342 Mo. 10S7—Clift v. St. 

Louis-San Francisco Ry. Co., 9 S. 
W.2d 972, 320 Mo. 791—Brickey v. 
St. Louis Merchants* Bridge Ter¬ 
minal Ry. Co., 259 S.W. 476. 

Neb.—Smoiinski v. Markel. 24.8 N.W. 
311, 134 Xeb. 781. 

Tex.—Batson-Milholme Co. v, Faulk, 
Civ.App., 209 S.W. 837, error de¬ 
nied, Sup., 211 S.W. 972. 

(13) $8,454.66.—Smith v, Hines, 
111 A. 761, 119 Me. 442. 

(14) $8,431.—Morris y. Zinn, 183 
A. 507. 286 Pa. 281. 

(15) $8,363.--Gnffitli v. Oak Ridge 
Oil Co., 212 P. 913, 190 Cal. 389. 

(16) $8,250.—New V. City of Phil¬ 
adelphia, 136 A. 294, 287 Pa. 588. 

(17) $8,000. 

Idaho.—Osier v. Consumers’ Co., 248 
P. 438, 43 Idaho 789. 

Iowa.—^McCoy v. Cole, 249 N.W. 213, 
216 Iowa 1320. 

Mo.—Mahany v. Kansas City Rys. 

Co.. 254 S.W. 16, 29 AL,R. 817. 
N.Y.—Foster v. Kresse, 384 N.Y.S. 
690, 246 App.Biv. 869. 

(18) $7,900.—Dinwiddie v. Siefkin, 
20 N.E.2d 130, 299 IlLApp. 316. 

(19) $7.542,85.—Judy v. Doyle, 108 

S.E. 6, 130 Va. 392. ' 

(30) $7,472.84.—Fisher v, W,ehh- 
Kttnse Const. Co., Mo.App., 263 S^W.' 

1022, 

(21) $7,470.64.—Reynolds Y. Grain 
Belt Mills Co., 78 SW.2d 124, 229. 
Mo.App, 380, remanded 69 S.W.2d 
947, 834 'Mo. 712, transferred* S'e%i 
App., 59' S.W.2d 744. 


Anx—-Verde Combination Copper Co. I 
V. R*^ito, 19i F. 462, 22 Ariz. 415.! 
La.—ProTosty v. Christy, App., 152 j 
So. 781. 

Mo.—Koontz v. "Wabash Ry. Co., | 
App.. 253 S.W. 413, certiorari i 
ouashed State ex rel. Wabash R.' 
Co. V. Trimble. Sup., 260 S.IV. 1000 
—O’Sullivan v. Kansas City Rys. 
Co.. App,, 237 S.W. S43. 

(28) $5,000. 

Aris.—Perazzo v. Ortega, 256 P. 503, 
32 Ariz. 154. 

Cal,—Pate v. Pickwick Stages Sys¬ 
tem, 14 P.2d 174, 135 Cal.App. 670. 
Ky.—Pry & Kain v. Keen, 59 S.W.3d 
3, 248 Ky. 548. 

La.—Ory v. Bosio, App., 159 So. 138. 
Mo.—^.trnoM v. Graham, 272 S.^V. 90, 
219 Mo.App. 249—Miller v. Flem¬ 
ing. App., 259 S.W, 139, 

N.J.—Anthony v. Public Transit Co., 
130 A. 895. 3 N.J.Misc. 1204. 

: N.Y.—Ferreri v. IVebb, 206 N.Y.S. 
225, 210 App.Dlv. 400. 

(29) $4,960.—Rauscher v. Payne, 
188 N.IV. 1017, 152 Minn. 368. 

(30) $4,445.—Borg v. Des Moines 
City Ry. Co., 189 N.W. 786, 194 Iowa 
569. 

(31) $4,000. 

Ky.—Gray-Ton Allmen Sanitary Milk 
Co. V. McAfee, 17 S.W.2d 231* 22S 
Ky. 444. 

N.J.—Willhart v. Fort, 145 A. 7* 7 N. 

I J.Misc. 191. 

N.Y.—Hayward v. City of Schenecta¬ 
dy, 297 N.Y.S. 736. 251 App.Div. 
736. 

(32) $3,850.1—^Davis v. Fleming, Mo. 
App.* 253 S.W. 798. 

(33) $8,750 to scven-year-oli girl 
for fractures of both arms, disloca¬ 
tion of shoulder, and bruises and 
lacerations on body and loss of 
blo'od, resultkig In great pain and 
suffering for more than three weeks, 
and loss of use of arm for some 
three months.—^Buchanan v. Mar- 
cusen, 265 N.W. 319, 196 Minn. 520. 

(34) $3,500. 

Iowa.'—^Ash'craft v- Kriv, 223 N.W. 
365, 207 Iowa 574. 

N.Y.—Bamum v. Morressey, 280 N. 
Y.S, S99, 245 App.Div. 79S. 


( 40 ) $ 3 , 500 . 

U.S.—IgnKt! V. JoBf'ph Intall &■ Co.. 
D.C.X.T., 385 P. 638, on 

othf*r grounds, C.C.A., 290 F. f<53. 
Ark.—Priestly t. Furk, 91 S.W.Sd 
599, 102 Ark, S74. 

HI.—Gerulis v. Luneckl, 1 N.E.2d 
440, 2SI IlLApp. 44. 

Ky.—Ray v. Ray, 345 S.W. 287 lOS 
Ky. 579. 

Minn.—Rappapert r. Stockdale* 199 
N.W. 513. im Minn. 7S. 

Mo.—MrHatton v. Kansas City Rya 
Co., App., 246 S.W. €51. 

Wash.—MfDorman v. Dunn, 172 P. 

244, 101 Wash. 120. 

W.Va.—McCallam v. Hope National 
Gas Co., 117 S.EL 148, 93 W.Va, 
426. 

(41) $2,000. 

TT.S.—The Phoenix, D.CTex.* 3 F. 
Supp. 10X7. 

Ky.—Louisville & X. R. Co. v. White- 
sides, 270 S.W. 19. 207 Ky. 732. 
La,—Barber v. El JNsrado Lumber 
Co., App., 139 So. 29* affirmed 142 
So. 71S. 

N.Y.—Lumsden v, Sabo, S N'.Y.S.Sd 
690, 256 App.Div. gll. 

W.Va.—Bartlett v. Mitchell. 168 SM 
662, 113 W.Va, 465, 

(42) $1,624.88, for injury by flying 
steel to arm of spike driver earning 
$2.80 per day.—Adkins v- Chicago* 
R. I. & P. Ry. Co., 292 S.W. 1075, 222 
Mo.App. 578. 

(43) $1,500. 

Ga.—Renta v, Collins* 181 S.B. 678, 
51 Ga.App. 732—Pldcock v. West* 
102 S.E. 360, 24 Ga.App. 785. 

Mo.—Stussy V. Kansas City Rys. 

Co., App., 228 S.W. 631. 

N.D.—^Hurley v, Chicago, M. ^ SL 
P. Ry. Co,, 1S9 N.W. 322 4S N.D. 
1251. 

(44) $1,500' damages for personal 
Injuries and damages to automobile. 
—^Nelson V. Johnson* 243 P. 647, 41 
Idaho 697. 

(45) $1,200.—^Bnion Bus Terminal 
V. Mennen, 14 Tenn.App. 551. 

(46) $1,000.—Sachs v. Dorsky, 175 
N.Y,S. 523. 

'(47) $750.—Barber v. El Dorado 
Lumber Co., La.App.* 139 So. 29, af¬ 
firmed 142 So. 718. ^ ■ 
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(2) Injuries to Collar Bone 
Various awards for injuries to the collar bone have 
been held excessive, or not excessive, or adequate, proper, 
or inadequate. 


Particular awards for injuries to the collar bone 
which have been held excessive are listed in the 
footnote,^ as are awards held not excessive,^ ade¬ 
quate/ proper,5 or inadequate.® 


(4S) $700.—R. C. Tway Mining Oo. 
V. Tyree, 208 S.W. 817, 183 Ky, 248. 

(49) $695 was not so excessive for 

bruises and an injury to an arm 
of a female which rendered it diffi¬ 
cult to flex and extend the arm, as 
to show that the jury was improp¬ 
erly influenced by passion or prej¬ 
udice, in that defendant was a sa¬ 
loon keeper.—Johnson v. Hendrick, 
187 P. 782, 45 Cal.App. 317. 

(50) $500. 

Mo.—Stewart v. Southwest Missouri 

R. Co., App., 224 S.W. 104. 

R.I.—Guglietti v. United Electric 

Rys. Co., 137 A. 698. 

17 C.J. p 1101 note 29 [a], 

98. Held proper 

(1) $7,500, to former state re¬ 
formatory guard, who in 1893 fell 
about twenty feet from scaffolding 
shortening his right arm by four 
inches, and who sustained perma¬ 
nent partial disability of right arm 
to amount of seventy-five or eighty 
per cent, and wrhose earning ca¬ 
pacity was seriously impaired.—O'¬ 
Rourke V. State, 276 N.T.S. 667, 243 
App.Div. 201, affirmed 196 N.E. 606, 
267 N.Y. 613. 

(2) $1,200, to w’oman who hurt her 
back and neck, sprained wrist, suf¬ 
fered swollen arm, and broke collar 
bone when thrown from automobile. 
—Long V. White, App., 14B So. 368, 
affirmed 149 So. 133, 

(3) $1000, for nonpermanent head, 

face, shoulder, and arm injuries, 
causing severe pain and shock for 
several weeks, and pains and suf¬ 
fering for about a year.—Blanks v. 
Saenger Theaters, 138 So. 883, 19 

La-App. 305. 

(4) $250, to tenant whose arm, al¬ 
though not broken, was bruised and 
scratched, and who suffered mus¬ 
cular strains, necessitating keeping 
arm in bandages several weeks.— 
Bonatt V. Segretta, La.App,, 161 So. 
38. 

99. Held adequate 

(1) $1,785,—Stratton v. U. S., D. 
C.N.Y., 8 F.Supp. 429. 

(2) $500.—Reinhardt v. Carnahan 
Creamery, La,App., 157 So, 619. 

(3) $475.'—Parsons v. Roane Coun¬ 
ty Court, 115 S.B. 473, 92 W.Va. 490. 
17 C.J. p 1101 note 30 [a]. 

I. Held inadequate 

(1) $2,000, for permanent injuries 
totally disabling forty-six-year-old 
married stevedore for forty-four 
weeks, occasioning loss of $1,540 in 
wages and sixty dollar doctor bill. 


—Fauntleroy v. Argonaut S. S. Line, 
C.C.A.Md., 31 F.2d 941. 

(2) $350 to sixty-one-year-old wo- 
man, who w^as in hospital, strapped 
to bed, for seventeen days and 
nights, and who carried her arm 
in sling for seven or eight weeks, 
and w’ho suffered pain and perma¬ 
nent injury resulting from shorten¬ 
ing of her arm, where woman’s hos¬ 
pital, physician and medical expens¬ 
es amounted to three hundred dol¬ 
lars.—Jensen v. City of Chicago, 28 
N.E.2d 311, 306 Ill.App. 265. 

2. Held excessive 

(1) $8,000. to extent of $2,000.— 
Schupback v. Meshevsky, Mo., 300 
S.W. 465. 

(2) $3,500 to woman who sus¬ 
tained broken collar bone, necessi¬ 
tating hospitalization for about a 
month and who suffered pain and 
was kept out of work eight or ten 
weeks, $2,500 being adequate.—^Wo- 
mochil V. Peters, Iowa, 285 N.W. 
151. 

(3) $3,500, $1,500 being reasonable 
where plaintiff sustained a fracture 
of the “clavicle" commonly known 
as the collar bone, the alignment in 
healing was good hut left plaintiff 
with some impairment in the use 
of her left arm.—Chaney v. Hutch¬ 
es, La.App., 192 So. 556. - 

(4) $3,141.67 to woman for broken 
collar bone, slight cut over eye, and 
bruises on body, preventing work 
for six -weeks, and causing $50 med¬ 
ical expenses, $1,000 being sufficient. 
—Christian v. Pomeroy, 168 A. 876, 
132 Me. 209. 

(5) $1,760 for woman confined to 
bed for three weeks because of mul¬ 
tiple fracture of collar bone causing 
drooping shoulder which rendered 
arm useless, who suffered contu¬ 
sions about body, arms, and face, 
and considerable pain, excessive by 
$380.—Ravare v. McCormick & Co., 
La.App., 166 So. 183. 

17 C.J. p 1101 note 31 [aj. 

3. Held not excessive 

(1) $6,000.—Laemore v. Lehrack, 
Mo.App., 248 S.W. 639. 

(2) $5,500.—^Rhodes v. Missouri 
Pac. R. Co., 255 S.W. 1084, 213 Mo. 
App. 515. 

(3) $5,000. 

Cal.—Hughes v. Quackenbush, 37 P. 

2d 99. 1 CaLApp.2d 349. 

Miss.—Gulf Coast Motor Express 

Co. V. Diggs, 165 So. 292, 174 

Miss. 650. 

Mo.—Sisk V. Chicago. B. & Q. R. 

Co., App., 67 S.W.2d 830. . 
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W.Va.—Wehrle v. Wheeling Trac- 
“tion Co., 102 S.E. 289, 85 W-Va. 
398. 

(4) $4,000. 

Mo.—Lawson v. East St. Louis Ry. 
Co., App., 76 S.W.2d 454—-Shaw v. 
East St. Louis Ry. Co., App., 55 
S.W.2d 497. 

(5) $3,500.—Connerly v. Correia. 
226 P. 841, 66 Cal.App. 570. 

(6) $2,187.—Pfleger v. Wilhelm. 
274 N-.W. 872, 65 S.D. 464. 

(7) $1,672.50.—Munger v. Union 
Savings & Loan Ass'n, 27 P.2d 709, 
175 Wash. 455. 

(8) $1,275.—Shadduck v. Chicago, 
M.. St. P. & P. R. Co., 252 N.W. 772, 
218 Iowa 2S1. 

(9) $1,200 for fracture of collar 
bone and forearm, various wounds 
and bruises to ten year old child by 
train.—Chicago, T. H, & S. E. Ry. 
Co. V. Barnes, 119 N.E. 26, 68 Ind. 
App. 354. 

(10) $1.192.60.—Hinternisch v. 
Brewsaugh, 87 S.W.2d 934, 261 Ky. 
432. 

(11) $1,000.—Payne v. Cooper, 
245 S.W. 855, 197 Ky. 76. 

(12) $750.—Steele v. Independ¬ 
ence Indemnity Co., 297 P. 120, 112 
Cal.App. 464. 

(13) $500.—McQuary v. Penketh, 
76 P.2d 1024, 194 Wash. 57. 

17 C.J. p 1101 note 32 [a]. 

4. Held adequate 

(1) $3,000, for injuries sustained 
hy girl when she was bounced out 
of automobile and left clavicle was 
torn loose, which necessitated op¬ 
eration resulting in probably perma¬ 
nent curvature of spine and some 
limitation of movement and weak¬ 
ness in shoulder.—Bullock v. King 
County, 36 P.2d 609, 179 Wash. 167. 

(2) $1,500 in addition to hospital 
and medical expense of $415.97.— 
Smith V. State, 262 N.Y.S. 153, 146 
Misc. 336, affirmed 265 N.Y.S. 981, 
240 App.Div. 752. 

(3) $1,000 is not manifestly either 
insufficient or excessive, and will 
he affirmed.—Quintell v. Ferran, 84 
So. 570, 147 La. 153. 

(4) $500.—Hicks V. Texas & N. 0. 
R. Co., 173 So. 745, 186 La. 1008, an¬ 
nulling, App., 170 So. 396. 

5. Held proper 

$1,500.—Sharp v. Kahn, La.ApiK, 
143 So. 514. 

6 . Held inadequate 

(1) $5,213.50 award to forty-sev¬ 
en-year-old carpenter sustaining 
fracture of collar bone and other iU' 
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i3i Injuries to Shoulficr 

Awards for injuries to sfiowlder which have been held 
excessive, not excessive, adequate, proper, or inadequate 
are considered herein. 

Particular awards for injuries to the Pr'5rjf!t-r 
which have hecn held exces-ive are in the 

tfHjtnoteJ as are awards which have been held nut 


, ef’*' f»r adeuuate,^ or inadnjuatc.^^ 

i i4‘ Fnicvirv^ 

Awards for fractures which have been held exces- 
' ssve, or net excessive, adequate and proper^ or not 
j adequate, are considered herein. 

i Particular aw'ir^P inr which have hven 

held txcorivc are Ii>ted in the as are 


juries, permanently disablinir him 
from performing- manual labor, in¬ 
adequate by $2,nafL—Simpson v. 
Hyde, La.App., 147 So. 759, annul¬ 
ling 144 So. 793. 

(2) One thousand dollars inade¬ 
quate and increased to one thousand 
five hundred dollars.—Norman v. 
Little, 129 So. 459, 14 La.App. 29S. | 
7- Held excessive j 

(1) $8,000, and reduced to $5,000.— j 
Tash V. St. Louis-San Francisco Ry. I 
Co., 76 S.W.2d 690, 335 Mo. 1148. 

(2) $8,000 for damages to a truck, | 

repairs to which amounted to $187.- 
50, and injuries to shoulder joint of 
a painting contractor sixty-two 
years old, impairing his ability to 
work, excessive by $2,000.—Heintz 
V. Schenck, 186 N.W. 610. 176 Wis. 
562. ! 

(3) $6,000, but not the result of 
passion or prejudice and capable of 
correction by remittitur of $2,000.— 
Mullally V. Haslam, 184 N.W. 910, 
106 Neb. 860. 

(4> $5,000, excessive by $1,000, 
where moving pictures show’ed 
plaintiff engaged in various activi¬ 
ties after accident, and he had had 
arthritis before the accident.—Deni¬ 
son V. Omaha & C. B. St. Ry. Co., 
280 N.W. 905, 135 Neb. 307. 

(5) $3,500.—Knutson v. Stangl, 
220 N.W. 375, 196 Wis. 334. 

(6) $3,000. 

Mo.—Rooker v. Deering S. W. Ry. 

Co.. 247 S.W. 1016, 215 Mo.App. 

4S1. 

N.J.—Durgett v. Public Service Co¬ 
ordinated Transport, 150 A. 557, 

8 N.J.Misc. 457. 

(7> $2,500.—Kalinowsky v. Kaplo- 
Witz, 140 A. 304, 6 N.J.Misc. 205. 

<S) $1,000, excessive by $500,— 
Wirth v. Pokert, 140 So. 234, 19 La. 
App. 690. 

<9) $823.20, excessive by $323.20. 
—Thibodeaux v. Star Checker Cab 
Co., App-, 143 So. 101. 

17 C.J. p 1101 note 83 [a]. 

8. Held mot excessive 

(1) $17,000, for permanent im¬ 
pairment of young woman's right 
shoulder with injury to back-—Dali 
V. Bangor Ry. & Electric Co., 137 
A. 773, 126 Me. 261. 

(2) $15,805, for permanent shoul¬ 
der injuries and other serious in¬ 
juries sustained by high school 
girl.—Smith v. Fall River Joint XJn- 


:nn High Sf hor^l 5 IM‘d 9:]f^ 

118 Cal.App. 673. 

(3) and 

frri'*'‘ture of f-houlder, anri n*‘rv#- in¬ 
jury afflicting use of arm and hand, 
thf-r^iby partially in^Tipacitating tai¬ 
lor.—Woodwn'ird v. City of 
Imry, 155 A. 825, 113 Conn. 457. 

(4> to a female art demon- ‘ 

strator, furty-iught years old, for 
injuries consisting principally of 
partial ankylosis of the right shoul¬ 
der, whi<*h prevented her from fol¬ 
lowing her occuption.—Tindall v. 
Chicago & N. W, Ry. Co., 2<''0 10. 
App. 556. 

(5) $5,000. 

Mo.—Lange v. Anheuser-Bu.«ch 
Brewing Ass'n, App., 241 S.W. 454. 
N.J.—Kalinowsky v. Kaplowulz, 145 
A. 22&, 7 N.J.Misc. 242. 

Ohio.—G. A. Boeckling Co. v. Slat¬ 
tery, 160 N.E. 99, 26 Ohio App. 261. 

(6) $4,625.—Moore v. Hine.« 241 
S.W. 457, 210 Mo.App. Ibl. 

(7) $4,500.—Slater v. Atchi.^on, T, 
& S. F. Ry. Co., 24 S.W.2d 660. 224 
Mo.App. 824. 

(8) $4,415, for injury to shoulder 
of man twrenty-five years old, caus¬ 
ing loss of earning capacity and 
pain and suffering.—Roy v. United 
Electric Rys. Co., R.L, 148 A. 595. 

(9) $3,500, to farmer, forty-two 
years old, having physical capacity 
for work reduced fully two thirds. 
—Baker v. Hodges,, Tex.Civ.App., 
231 S.W. 844. 

(10) $3,000, for injuries sustained 
by young woman.—Glenn v. Inde¬ 
pendent Auto Forwarding Corpora¬ 
tion, 4 N.Y.S.2d 281, 254 App.Div. 
716. 

(11) $2,600. 

Mo.—Natt v. Aiken, App., 212 S.W. 
58. 

N.Y.—Larrison v. Salisbury, 1 N.Y.S. 
2d 571, 263 App.Div. 860. 

(12) $2,300.—^Watrous v. Conor, 
264 N.W. 143, 266 Mich. 397. 


Wi'*'.—V. Sniiitly Motor Co., 

2uJ N.W. 671. 2fN. 

fl6l —Mills V. F. W. Stmrl- 

b*y & C/s. Mn.App, 279 S W. 160. 

il7i IId**rjn v. Indeptmcl- 
enf Auto Fortvarding tbtrp''*rat ion, 4 
N.Y.S.2d 2’"!, 254 Apr»'Div- 716. 

(IM —Dillon V. Weiii!f**rg, 

260 y.W. 234 Mo.App. --3. 

(19) $7b0.—Supninoivskl v. Brown 

& White Cab 2 52 P. 355, 142 

Wa.sh. 65. 

(20) S597.25.—Blanks v. Tarver, 
La.App., 148 Ko. *352. 

17 C.J. p 13 01 note 34 [a}. 

&. Held adeiitiate 

(1) —Angormeier v. Giarra- 
tano, 7 La.App. 741—Angermoier v. 
Giarratano, T La.App. 355. 

(2) $300,—Alandrackie v. Fischer, 
N.J., 146 A. 48 

10« Held proper 

(1) $4,000, for dislocation of 
shoulder blade with probable perma¬ 
nent displacement to forty-two year 
old woman earning $19 per week at 
washing and ironing.—Johnson v. 
City of Monroe, La.App,, 164 Bo. 
456. 

(2) $2,500, to plaintiff who suf¬ 
fered severe Injury to his right 
shoulder causing blade to be out of 

j place, whose right arm could not be 
' u.sed to great advantage, and whose 
I injury would be permanent unless 
future operation was successful 
I which was not certain.—Roy v. Yar- 
I brough, i^a.App., 167 So. 883. 

( (3) $1,1*00.—Goldman v. Yellow 

I Cab Co., 134 So. 351, 17 La.App. 45» 

11 . Held inadetmata 

$100.—Murphy v. Cleveland, 68 So, 
572, 106 Miss. 269, AnmCas-ltlSB 

454—17 C.J. p 1102 note 35 [a]. 

12. Held excessive 

(1) $16,000.—Hartough v. Safe¬ 
way Lines, 285 N.W. 561, 28S Mich. 
471, modified on other grounds 28S 


(13) $2,200.—Ensminger v. Chica¬ 
go Rys. Co., 205 IlLApp, 60S. 

(14) $2,000. 

Hi—Miller v. Russeli 23 N.E.2d 
775. 302 IlLApp. 165. 

N,J.—Rube! v. Weiss, 149 A. 756, 
8 N.J.Misc. 269. 

R.I.—Sunapi v. Lee, 102 A. 961. 

(15) $1,500. 

Ky.— ^Kentucky Service Co. v. Mir¬ 
acle, 56 S.W.2d 521, 246 Ky. 797. 


i N.W. 307, 2SS Mich. 703. 

I (2) $8,675.—Gragnon v. City of 
New Orleans, 118 So. 791, 9 La.App. 
76. 

(3) $8,000.—Jewel Tea Co. v. 

Sklivis. 165 So. 82 4, 231 Ala. 590- 

(4) $5,000. 

Fla.—Postal Telegraph-Cable Co. v. 

Scott, 79 So. 767, 76 Fla. 336. 
N.J.—Clohesy v. Routh, 157 A. 156, 
9 N.J.Misc, 1070—Kaesanik v. Pas- 
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awards held not excessive,adequate or proper/^ 
or inadequate.^^ 

(5) Loss of Arm 

Awards for the Joss of an arm which have been held 


excessive, or not excessive, or adequate and proper, or 
Inadequate, are herein considered. 

Particular awards for loss of an arm which have 
been held excessive arc listed in the footnote, 


saic County, 155 A. V51, 9 N.J. 
Misc. 7S3. 

(5) $2,500.—Osborne v. Montgom¬ 
ery, 2S4 N.W. 372, 203 Wis. 223. 

(6) $2,000.—Smith v. Kicks, La. 
App., 150 So. 674 

(7) $1,S00.—Reil v. McXaspy, La. 
App., 177 So. 393. 

(S) $1,550.—Malo V. McAloon, K. 
I., 13 A.2d 245. 

17 C.J. p 1102 note 36 [a]. 

13. Held not excessive 

(1) $20,000.—Beuttler v. Mann, 19 
P.2d 539, 130 CalApp. 38. 

(2) $10,000 

Mo.—Coleman v. Rightmyer, 285 S. 
W. 403. 

N.Y.—Goodman v. Robinson, 175 N. 

Y.S. S67, 187 App.Div. 683. 

Okl.—Alva Roller Mills v. Simmons, 
1S5 P. 76, 74 Okl. 314. 

(3) $7,500.—Summers v. Crescent 
City R. R. Co., 34 La.Ann. 139, 44 
Am.R. 419. 

<4) $7,000.—Pendarvis v. Pfeifer, 
182 So. 307, 132 Fia. 724. 

(5) $7,000 for permanent Injuries 
and $1,000 for pain and suffering.— 
Hook V. Atchison, T. & S. P. Ry. 
Co., 227 P. 531, 116 Kan. 656. 

(6) $6,328.33.—Sproles Motor 

Freight Lines v. Juge, Tex.Civ.App., 
123 S.W.2d 919. error dismissed, 
judgment correct. 

(7) $6,000.—S iharine v. Huebsch, 
234 N.W. 358, 203 Wis. 261. 

(8) $5,000. 

Ma—Becker v. Koester, App., 296 S. 
W. SIS—Boroughf v. Schmidt, 
App., 259 S-W. 881. 

Wash.—Brammer v. Percival, 233 
P, 311, 133 Wash. 126. 

(9) $4,000. 

Iowa.—Thornton v. Minneapolis & 
St. L. R. Co., 175 N.W. 71, 187 
Iowa 1158. 

Ky.—City of Richmond v. Hill, 242 
S.W. S67, 195 Ky, 566, 

Mich.—Meyer v. Weimaster, 270 N. 

, W. 715, 278 Mich. 370. 

(10) $3,750.—Wieck v. Hockett, 2 
P.2d 476, 115 Cal.App. 600. 

(11) $3,500.—Huntington v. Kan¬ 
sas City Rys. Ca, Mo.App., 233 S. 
W. 95. 

(12) $3,000. 

Cal.—Betzold v. Rossi Moral 
23 P.2d 839, 133 OaLApp, 236. ' 
Ga.—City Council of Augusta v. 
Brassell, 173 S.E. 440, 48 Ga.App. 
603. 

Ky.—Louisvi’le Ry. Co. v, Lenehan, 
6D S.W.2d 1017, 263 Ky. 489-^ 


City of Covington v. Lovelace, 49 
S.W.2d 593, 243 Ky. 627. 

Mich.—Geglio v. Huizenga, 246 X. 

W. 210, 261 Mich. 512. 

Ohio.—Schomer v. Lloyd, XS2 X.E. 

2S0, 42 Ohio App. 309. 

Wis.—Leemans v. Hines, 177 X.W. 
27, 171 Wis. 27S. 

(13) $2,739.—Weinfield v. Yellow 
Cab Go., 120 So. 420, 10 La.App. 313. 

(14) $2,500.—^Weaver v. Snyder, 
29 P.2d 1096, 139 Kan. 144. 

(15) $2,300.—Pylate v. Hadman, 
275 P. 559, 151 Wash. 245. 

(16) $2,000. 

Idaho.—Shaw v. City of Nampa, 171 
P. 1132, 31 Idaho 347. 

La.—Chopin v. Levy, 125 So. 142, 
12 La.App. 567. 

Mo.—Ligon V. Exhibitors' Film De¬ 
livery & Service Co., App., 22 S 
W.2d 1058—Beck v. Galloway Peas 
Lumber Co., 239 S.W. 166, 210 Mo. 
App. 341. 

(17) $1,950.—Hubbard v. City of 
Wood River, 244 IlLApp. 414. 

(IS) $1,500. 

Ark.—Caddo Transfer & Warehouse 
Co. v. Perry, 298 S.W. 337, 174 
Ark. 1030. 

Mo.—Olney v. Kansas City Public 
Service Co., App., 19 S.W.2d 534. 

(19) $1,267.93, damages for broken 
rib and arm and bruises.—Novotney 
V. Thompson, 257 P. 236, 144 Wash. 
155. 

(20) $1,250.—Wynn Coal Co. v. 
Lindsey, 18 S.W.2d 864, 230 Ky. 53. 

(21) $1,189.—^Wilson Hydraulic 
Casing" Pulling Mach. Co- v. James, 
Tex.Civ.App., 271 S.W. 424. 

(22) $1,144.—Chapman v. Moore, 
141 So. 431, 19 La.App. 566. 

(23) $1,009. 

Ark.—Jolly v. Smith, 65 S,W.2d 908, 
188 Ark. 446. 

Mo.—Lass V. Kansas City Rys. Co., 
App., 233 S.W. 70. 

Okl.—Greenback v. W'ood, 280 P. 466, 
138 Okl. 55. 

(24) $800.—City of Knoxville v. 
Camper, 108 S.W.2d 787, 21 TenmApp, 
210 . 

(25) $750. 

La.—Barrow v. Ware, App., 187 So* 
845. 

Tex.—^Lancaster v. Knighton, Civ. 
App,, 230 S.Wi 876, dismissed for 
trant of jurisdiction, 

17 C.J. p 1102 note 37 [a]. 

Praotiaes and injury to property 
$4,031.80, for broken arm and com¬ 
plete destruction of automobile worth 
$360 has been held not excessive.— 
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Olson V. IVetzstein, 225 X.W”. 459, 58 
N.D. 263. 

14. Held adequate or proper 

(1) $1,000.—Marsiglia v. Toye, La, 
App., 158 So. 689. 

(2) $750,—Gardiner v. De Salles, 
126 So. 739, 13 La.App. 83. 

(3) $600.—^Howard v. Rowan, La. 
App., 154 So. 382. 

(4) $500.—Cyrus v. Tung, 134 So. 
782, 16 La.App. 649. 

15. Held inadequate 

(1) $7,759.85, award for breaking 
of arm in two places, pain and suf¬ 
fering, other injuries and loss of 
time, increased to $9,000.—^Anderson 
V. George A. Hormel & Co., 136 So. 
906, 18 La.App. 398. 

(2) $250, inadequate by $350, for 
fracture of olecronon process of ulna 
and injury to elbow by boy of five. 
—Francisco v. Coca Cola Bottling 
Co. of New York, 159 A. 319, 10 N. 
J.Misc, 370. 

16. Held excessive 

(1) $80,000, excessive by $20,000.— 
Gourley v. Chicago & E. I. R. Co,, 14 
N.B.2d 842, 295 Ill.App. 160. 

(2) $57,500, reduced to $45,000.— 
Carlson v. Payne, 186 N.W. 291,' 169 
Minn. 480. 

(3) $50,000, excessive by $25,000,— 
Vaughan v. St. Louis Merchants* 
Bridge Terminal Ry. Co., 18 S.Wh2d 
62, 322 Mo. 989. 

(4) $40,000, excessive by $15,000.— 
St. liOuis-San Francisco Ry. Co. v. 
Bridges, 131 So. 99, 159 Miss. 268, 
certiorari denied 51 S.Ct. 494, 283 U. 
S- 848, 75 L.Ed. 1456. 

(5) $35,000, excessive by $10,000. 
—Gorman v. Mainzer, 149 A. 122, 8 
N.J.Misc. 150. 

(6) $25,000. 

Miss.—Alabama & V. Ry. Co. v. Den¬ 
nis, 91 So. 4, 128 Miss. 298, certio¬ 
rari denied 43 S.Ct. 89, 260 U-S. 726, 
67 L.Ed, 483, error dismissed 43 
S.Ct. 94, 260 tr.S. 755, 67 L.Ed. 498. 
Mo.—Radler v. St. Louis-San Fran¬ 
cisco Ry. Co., 51 S.W.2d 1011, 330 
Mo. 968. 

Tex.—Baker v. Bell, Civ.App., 219 
S.W. 245. 

(7) $24,000, for injury necessitat¬ 
ing amputation of twenty-year-old 
school teacher’s left arm below el¬ 
bow and $1,000 to his parents-— 
Wichita Valley Ry. Co. v. Williams, 
Civ.App., 3 S.W.2d 141, certified ques¬ 
tions answered 288 S.W. 425, 116 Tex. 
253. 

(8) $22,500.—Henry V. Illirioia 

Cent, B. Co., Mo., 282 S.W. 4^3. 
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are awards held not excessive^^'^ adequate or prop- ? 9 »ven judicial consideration at to the propriety of their 
or inadequate.^^ i amcunt have received consideration. 

(6) Injuries to Elbow | Particular awards for injuries to the elbow which 

Avrards for Injuries to elbow which have been 1 have been hdd excessive are listed in the footnote, 


CO) 519,060. — stone v. City off 
Pleasanton, 223 P. 312, 115 Kan. 378. 

(10) $15,000. 

III.—Brown V. Illinois Terminal Co., 
237 Ill.App. 145, judg-ment af¬ 
firmed 150 K.E. 242, 31$ Ill. 325. i 
Mo.—Leig-hton v. Davis, 260 S.W. 986 i 
—Wolfe V. Payne, 241 S.W. 915, | 
294 Mo. 170, certiorari granted Da- 
vis V. Wolfe, 43 S.Ct. 89, 260 U.S. ! 
713, 67 D.Ed. 477, and affirmed 44 j 
S.Ct. 64, 263 U.S. 239, 68 L.Ed. 284. 

(11) $12,000.—Rose v. St. L.oui.s- 
San Francisco Ry. Co., 289 S.W. 913, 
315 Mo. IISI. 

17 C.J. P 1102 note 38 [aj. 

17. Held iiLOt excessive 

(1) 145,000, for injuries necessitat¬ 
ing amputation of both arms.—Per¬ 
kins Oil Co. of Delaware v. Fitzger¬ 
ald, 121 S.W.2d 877, 197 Ark. 14. 

(2) $40,000 and costs to boy who 
was about four years of age, for 
the loss of his right arm, which was 
amputated between the shoulder and 
the elbow, and the loss of three fin¬ 
gers on his left hand.—Ells v. Scan- 
drett, D.C.Idaho, 28 F.Supp. 16, ap¬ 
peal dismissed, C.C.A., Scandrett v. 
EUs, 106 F.2d 1016. 

(3) $35,000,—Bryant v. Illinois 

Cent. R. Co., 252 Ill.App. 428. 

(4) $25,000. 

Ill.—McConkey v. Pennsylvania R. 
Co., 251 Ill.App. 299—Snedden v. 
Illinois Cent. R. Co., 234 Ill.App. 
234. 

Xjsu —Babin v. Sewerage and Water 
Board of New Orleans, 2 La-App. 
517. 

Tex-—Epting v, Nees, Civ.App., 25 
S.W.2d 717, error refused. 

(5) $23,750—111. Central Ry. Co. v, 
Solinsky, 12 Tenn.App. 389. 

( 6 ) $ 20 , 000 . 

Arfc.—^Arkansas Motor Coaches v. 
Williams, 116 S.W.2d 685, 19$ Ark. 
48. 

Mo.—Evans v. General Explosives 
Co., 239 S.W. 487, 293 Mo. 364. 

Tex.—^Beaumont, S. D. & W. Ry. Co. 
V. Schmidt, Civ.App., 46 S.W-2d 
734, affirmed 72 S.W.2d 899, 123 
Tex. 580—Texas & F. Ry. Co. v. 
Baldwin, Civ.App., 25 S»W.2d 969, 
affirmed, Com.App., 44 S.W.2d 909, 
certiorari denied 53 S.Ct. 11, 287 tJ. 
S. 606, 77 D.Ed. 527. 

(7) $18,000.—Hellerich v. Central 
Granaries Co., 178 N.W. 919, 104 Neb. 
818. 

(8) $15,000. 

Conn.—Dawrence v. Abf&ms, 185 A. 
414, 121 Conn. 480. 


Pla.—-Tampa Eh^ctric Co. v. Baze- 
more, 96 So. 297, *^3 Fla. 164. 

III.—Valuch V. RfiWHon, 270 Ill.App. 
5S3—Paden v. Ko<‘kf<*rd Palare 
Furniture Co., 220 lIl.ArP, 334, 
certiorari denied in Roekford I’al- 
ace Furniture Co. v. T^adrm, 42 S. 
Ct. 54. 257 U.S. 645, 66 D.Ed. 413. 
Minn.— Madole v. Chicago, R. I. 

F. Ry. Co., 201 N.W. 937, 161 Minn. 
535. 

Mo.—Caldwell v. Payne, 246 S.W. 312, 
certiorari denied Davis v. Caldwell, 
43 S.Ct. 52u, 262 U.S. 743, 67 D.Ed. 
1210. 

N.C.—Gilland v. Carolina Crushed 
Stone Co., 128 S.E. 15$, 189 N.C. 
7S3. 

(9) $13,750, for crushing of hand, 
necessitating amputation of arm four 
inches below elbow.—Larson v. Great 
Northern Ry. Co., 189 N.W. 423, 153 
Minn. 9. 

(10) $13,500.—St. Louis. S. F. & T. 
Ry. Co. V. Ussery, Tex.Civ.App,, 259 
S.W. 275. 

(11) $13,154.—Kelley v. Chicago, B. 
& Q. R. Co., 170 N.W. 886, 142 Minn. 
44. 

(12) $12,500.—Freeman v. Termi¬ 
nal R. Ass’n of St. Louis, 107 S. 
W.2d 36, 341 Mo. 288. 

(13) $12,000.—Ryan v. Louisiana 
Ry. St Nav, Co., 83 So. S71, 146 La. 
40. 


fl9) $6,050.—Tf'gelp v. Tege]^, 225 
I N.W. 85, 177 Minn. 222. 

I (20) 14,50.1. 

f Minn.—Clark v. Gf.ehe, 1S2 N.W. 4 3$,. 
j ii8 Minn. 360. 

, Ttx. —Hcmatnn & T. C, R. Co. v. Law- 
i rf-'nce, Civ.App., 197 S.W. 1020, er- 
; ror r^^fiihed. 

I <21) $4,233.—Clifton v. Caraker, 
j M#.App., 50 S.W.2d 75S. 

17 C.J. p 1102 note 39 IslJ. 

18. Held ade^nat® or proper 

(1) $7,50tJ, for permanent injuries, 

I pain, and .suffering, besides medical 
j exi^enses.—Layne v. Loutsuina Pom^- 
I er & I^ight Co., La.App., 161 So. 29, 

! affirmed 164 So. 345, amended 164 So. 

I 672. 

} (2) $5,311.40 for injuries consisting 

I mainly of loss of arm which caused 
; pain, .and loss of earning capacity, 

I and which necessitated hospital and 
i Tnt=dical expenses of $311.4U.—Fal- 
j gout V. Younger, La.App., 192 So. 706. 

(3) $1,590 for pain and suffering 
and $616.45 for necessary expenses. 
—Lapeze v. O’Keefe, 15S So. 36, modi¬ 
fied on other grounds 159 So. 403. 
Held inade^uat® 

(1) $ 4,000 as damages for the loss 
.of right arm six inches below the 
I shoulder, which disabled plaintiff 
i from pursuing his former vocations, 
i is inadeauate, and will be Increased 
fto $7,500.—Barney v. Anderson, 199 
: P. 452, 116 Wash. 352. 


(14) $11,009,—Becker v. Aschen, 
131 S.W.2d 533, 344 Mo. 1197. 

(15) $10,009. 

Fla.—Toll V. Waters, 189 So. 393, 138 
Pla. 349- 

Ky.—Louisville Woolen Mills v. 

Kindgen, 231 S.W. 202, 191 Ky. 568. 
Mo.—^Walter v, Missouri Portland Ce¬ 
ment Co„ 250 S.W. 587—Lock v. 
Chicago, B. & Q. R. Co., 219 S.W. 
919, 281 Mo. 532. 

Pa.—Brink v. Kessler, 165 A. 836, 310 
Pa. 506. 

Tex.—^Wichita Valley Ry, Co. v. Wil¬ 
liams, Civ.App., 6 S.W.2d 439, er¬ 
ror refused. 

Wash.—Hirst v. Standard Oil Co. of 
California, 261 P. 405, 145 Wash. 
597. 

(16) $7,500, in favor of young ro¬ 
bust woman, dependent on manual 
labor for her support.—^Tatum v. 
Crescent Laundry Co., 208 S.W. 139, 
201 Mo.App. 97. 

(17) $6,600.—Bowling Green-Hop- 
kinsville Bus Co. v. Montgomery, 129 
S.W.2d 535, 278 Ky. 837. 

(18) $6,500-—^Reo Bus Lines Co. v. 
Dickey. 292 S.W. 791, 219 Ky. 307. 


(2) Where, in a suit for damages 
by a laborer against his employer, 
the jury found that the Injury was 
the result of the negligence of de¬ 
fendants, the verdict of the jury, 
awarding plaintiff the sum of $300 as 
compensation for Ms suffering and 
, for the loss of an arm, is grossly 
inadequate.—McLaughlin v. R, W. 
Pagan-Peel Co., 87 So. 471, 125 Misi. 
116. 

20. Held exc'essive 

(1) $8,900, excessive by $4,009.— 
Missouri Pac. Transp. Co. v, Kin¬ 
ney, Ark., 135 S.W.2d 56. 

(2) $7,909, reduced by $2,000.— 
Parks V. Hall, La.App„ 1S2 So. 347, 
conforming to mandate 181 So. 191, 
189 La. 849, annulling 179 So. 868, 
179 So. 877, Hall v. Hall, 179 So. 877, 
and Carbons Consolidated v. Hall, 
179 So. 878. 

it) $3,622.60, excessive by $2,900. 
— ^Wilcox V. B. Olinde & Sons Co., 
La.App,, 182 So. 149. 

(4) $3,500 award for suffering dis¬ 
ability, and scar resulting from elbow 
fracture, reduced to $2,125.—Rogge v- 
Cafiero, 131 So. 207, 16 La-App.. 565, 
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as are a%vards liclrl not excessive,-^ or inadequate.-^ 
(7) Injuries to Forearm 

Various awards for Injuries to the forearm have been 
considered and held excessive, or not excessive, adequate, 
or inadequate. 

Particular awards for injuries to the forearm | 
which have been held excessive are listed in the j 
footnote, 23 as are awards held not excessive,2*^ or | 


adequate,-^ or inadeqiiate.2® 

(8) Injuries to Wrist 

Various awards for wrist injuries have been con¬ 
sidered and held excessive, not excessive, adequate, and 
inadequate. 

Particular awards for injuries to the wrist which 
have been held excessive are listed in the footnote,27 
as are awards held not excessive,23 or ade- 


appeal dismissed 134 So. 909, 15 La. 
App. 565. 

(5) ?1,200 to milkman for injury to 
elbow, and damage to automobile of 
$250, reduced to $500.—Tabor v. 
Ketcham, 156 A. 11, 9 :N'.J.Misc. S5S. 

21. Held not excessive 

(1) $12,500.—Reichmann v. Robert¬ 
son's Inc., 264 lil.App. 537. 

(2) $3,666.—Bassett v. Moberly 
Paving Brick Co., 268 S.IV. 645, 219 
Mo.App. 81. 

(3) $3,000. 

Mich-—Tabor v. Carey & Leach Bus 
Lines, 217 N.W. 792, 242 Mich. 9. 
Mo.—Stovall V. P. Burkhart Mfg. Co., 
App., 261 S.W. 936. 

(4) $2,705 to woman injured in au¬ 
tomobile collision.—Miracle v. Cav- 
ins, 72 S.W.2d 25, 254 Ky. 644. 

<5) $2,500 for injury to arm, result- j 
ing in pains and loss of strength, j 
and in injuries to mouth, resulting 
in loss of teeth.—Scanlan v, Kansas 
City, 19 S.W,2d 522, 223 Mo.App. | 
1203. 

(6) $1,500. 

La.—Southern v. City of New Or¬ 
leans, 120 So. 528, 10 La.App. 335. 
Wash,—Dodge v. Salinger, 217 P- 
1014, 126 Wash. 237. 

(7) $1,000. 

Kan.—Hendren v. Arkansas City, 252 
P. 21S, 122 Kan. 361. 

Tenn.—City of Kashville v. Nevin, 12 
Tenn.App. 336. 

(8) $500.—Lampton & Burks v. 
Wood, 250 S.W. 980, 199 Ky. 250. 

17 C.X p 1102 note 40 [a]. 

22. Held iuadeq.tLate 

$500.—Richardson v. Missouri Fire 
Brick Co., 99 S.W, 778, 122 Mo.App. 
529—17 C.X p 1103 note 41 [a]. 

23. Held excessive 

(1) $84,000 for crushed arms just 
below the elbow, where plaintiff had 
a life expectancy of thirty-three 
years, and was earning $200 per 
month, and should be reduced to 
$34,000.—Schleappe v. Terminal R. R. 
Ass’n of St. Louis, 98 S.W.2d 616, 
339 Mo. 562. 

(2) $1,945 for fracture of forearm, 
reduced to $1,000, where no medical = 
expenses or loss of earnings were 
claimed and injured arm was nearly 
healed at time of trial.—Fulmer v. 
Louisville & N. R- Co., La.App., 152 
So. 148. 

17 C.J. p 1103 note 42 [al. 


I 24. Held not excessive 

(1) $15,000. on account of injuries 
) causing permanent loss of use of 
! right forearm.—Norfolk & P. B. L. 

R. Co. v- Parker, 147 S.E. 461, 152 
Va. 484. 

(2) $12,000, reduced by court to 
$7,500, to housewife, for double frac¬ 
ture and splintering of bones be¬ 
tween elbo-w and -wrist, leaving her a 
permanent cripple.—Buffalo v. City 
of Des Moines, 186 X.W. 844, 193 
Iowa 194. 

(3) $9,055.—Town of Hallett v. 
Stephens. 256 P. 921, 125 Okl. 157. 

(4) $6,000.—Reeder v. St. Joseph 
Lead Co., Mo.App., 260 S.W. 550. 

(5) $5,000 to 14-year-oId high 
school student.—Gelfond v. Kirschen- 
baum, 292 X.T.S. 568, 249 App.Div. 
894. 

(6) $4,500.—Rice v. Warner Hotel 
Co., 201 Ill.App. 530. 

(7) $2,000 to injured woman, be¬ 
sides $599 for expenses incurred by 
her husband.—^Alford v. Bisso Ferry 
Co., La.App., 161 So. 368. 

(8) $3,000 damages for fracture of 
ulna and two ribs of 83-year-old wo¬ 
man.—Davidson v. National Tool & 
Metals, 10 P.2d 491, 122 CaLApp. 720. 

(9) $2,000 to woman of fifty-six 
years for fracture of both bones of 
the left lower arm.—Chicago, T. H. 
& S. E. Ry. Co. V. Collins, 142 N.E. 
634, 82 Ind.App. 41, modified on oth¬ 
er grounds 143 N.E. 712, 82 Ind.App. 
41. 

(10) $1,200.—Stetson v. Blum, 37 
P.2d 128, 1 Cal.App.2d 593. 

(11) $1,000.—City of Paintsville v. 
Sears, 47 S-W.2d 727, 242 Ky. 762. 

(12) $750.—Overstreet v. Ober, 130 
So. €48, 14 La.App. 633. 

17 C.J. p 1103 note 43 [a]. 

25. Held adequate 

$100.—Cleburne St, R. Co. v. 
Barnes, Tex.Civ.App., 168 S.W. 991— 
17 C.J. p 1103 note 44 [a]. 

26. Reid inadecLuate 

(1) $1,750 for injuries, including 
fracture of both bones of forearm, 
causing severe pain, with permanent 
displacement, and at least one year's 
incapacity, increased to $2,000, ex¬ 
cluding expenses.—^White v. Kenne¬ 
dy, 135 So. 694, 17 La,App. 315. 

(2) $500 award to woman for frac¬ 
ture of radius near wrist joint of 
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right arm, for expenses, pain, and 
resulting impairment of earning ca¬ 
pacity.—Conroy v. Reid, 168 A. 215, 
132 Me. 162. 

27. Held excessive 

(1) $20,000 excessive by $7,500.— 
Maher v. Donk Bros. Coal & Coke 
Co., 20 S.W.2d 888, 323 Mo. 799. 

(2) $10,000.—Shepard v. Payne, 

206 P. 1098, 60 Utah 140. 

(3) $6,250 to laborer sixty-seven 
years old for fractured left wrist, 
causing permanent impairment of 
its mobility, should be reduced to 
$5,000.—Clark v. Widmer Engineer¬ 
ing Co., Mo.App., 263 S.W. 500. 

(4) $5,500 for small lineal frac¬ 
ture of woman's large wrist bone, 
slight impairment of functions of her 
fingers, and deformity of wrist.—F. 
W. Woolworth Co. v. Erickson, 127 
So. 634, 221 Ala. 5. 

(5) $1,600 for injuries to left wrist 
and left shoulder, not shown to be 
permanent.—Holzapfel v. Independent 
Provision Co., 184 N.T.S. 322, 193 
App.Div. 957. 

17 C.J. p 1103 note 45 [a]. 

28. Held not excessive 

(1) $15,000 to a woman sixty-two 
years of age, with an expectancy of 
twelve and three tenths years, and 
dependent on herself for a living, for 
the breaking of the hones of both 
wrists and other injuries, preventing 
resumption of her avocation of paint¬ 
ing on china.—Hamilton v. Louisiana 
Ry. & Nav. Co., 85 So. 611, 147 La. 
616. 

(2) $12,000 although trial court 
stated he was of opinion recovery 
should not be for more than $2,000. 
—Malpica v. Cannery Supply Co., 
187 P. 596, 95 Or. 242. 

(3) $10,000 for injuries to right 
wrist and head.—Tarry Warehouse & 
Storage Co. v. Duvall, Civ.App., 94 
S.W.2d 1249, reversed on other 
grounds 115 S.W.2d 401, 131 Tex. 466. 

(4) $8,000.—Muehlebach. v. Muehl- 
ebach Brewing Co., Mo.App., 242 S.W. 
174. 

(5) $7,500 for broken wrist and 
back injury.—Sweet v. Terminal R. 
Ass’n of St. Louis, Mo.App., Ill S. 
W.2d lOOO. 

(6) $7,000 for fractures of bones 
in the right wrist and hand and 
other injuries.—Rueter v. Terminal 
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Various awards for Injuries to hands have been con- j note.*'^ Particular awanls for injuries to the hand 
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R. A.ss’n of St. Louis, Mo.App., 261 
SAV. 712. 

(7) $5.a«10.—Chicago, R. 1. & G. R. 
Co. V, Trout, Tex.Civ.App., 224 S.W. 
472, dismissed for want of jurisdic¬ 
tion. 

(S) $5,000 to woman musician and 


j X.Y.—Murray v. 262 X.T.S. 

I 226, 146 MiS.e 417. 

I Okl,—City of Kingtish^T v. WiinamF, | 
1 272 P. 262. 122 Okl. 26?*. 

j (24) |4ff0.—Greer v. Hamilton, 
j La.App. 12 U. 

! 17 G.J. p 1102 note 46 [a]. 


(12? |2 OOfi. 

HI.—-Lindquist y. Sc-hmidt, 7 X.E.2d 
201, IH.App. f>ll, 

X.J,*—Hauc-k#-* w F5t*fkfnan. 115 A* 
652, 1-6 X.J.Law 

(12) «-x«‘esHive by $ 2 ,b 00 .— 

E'/rird v. Williams, 161 So. 750, 172 


journalist.—McDonald v. Stone, 154 i 
So. 327, 114 Fla. 608. 

(9) $4,683.33 to twenty-six year 
old schoolteacher.—Berg v. Griffiths, 
256 X.W. 44, 127 HTeb. 501, 102 A.D.R. 
1124, vacating 252 X.W. 918, 126 Xeb. j 
235. 

(20) $4,000 to nineteen year old 
boy.—Lewis v. Miller, 230 N.W. 769* 
119 Neb. 765, 70 A-L.R. 532. 

(11) $3,750.—James v. Mott, Mo. 
App., 215 S.W. 913. 

(12) $3,665.—Denney v. Power, 293 
F. 451, 159 Wash. 465. 

(13) $3,500 for fracture of wrist I 
and other injuries.—Enyeart v. City 
of Lincoln, 285 N.W. 314, 136 Neb. 
146. 

(14) $3,000.—Tiddy v. City of 
Butte, 65 P.2d 605, 104 Mont. 202. 

(15) $2,575.—Bachman v. Independ¬ 
ence Indemnity Co., 297 P. 110, 112 
Cal.App. 465, rehearing denied 298 
P. 57, 112 CaLApp. 465. 

(16) $2,500.—Hadrick v. Burbank 
Cooperage Co., La.App., 177 So. 831. 

(17) $2,183.50,—Hill v. Meyer, Mo. 
App., 221 S.W. 171. 

(18) $2,000. 

Ark.—Missouri Pac. Transp. Co. v. 
Baxter, 76 S.W.2d 958, 189 Ark. 
1147. 

Tex.—L. B. Price Mercantile Co. v. 
Moore, Civ.App., 263 S.W. 657, er¬ 
ror dismissed National Compress 
Co- V. Hamlin, 269 S.W. 1024, 174 
Tex. 375. 

Wash.—Allingham v. Long- Bell Lum¬ 
ber Co., 257 P. 840, 144 Wash, 291. 

(19) $1,539, which included loss 
of a truck valued at $75 and loss of 
time from work.—Pier v. Entravia, 
La.App., 195 So. 124, followed in 
Bankston v. Entravia, 195 So. 127 
and Chavers v. Entravia, 195 So. 127. 

(20) $1,500.—Eldridge v. Clark & 
Henery Const. Co„ 243 P. 43, 75 Cal. 
App. 516. 

(21) $1,294 in favor of a woman 
sixty-five years old.—Radenbaugh v. 
F. W. Woolworth Co., 214 HLApp^ 
365. 

(22) $1,117.21.—Mintun v. Moor¬ 
man, 259 P. 1, 44 Idaho 658. 

(23) $1,000. 


29. Held adequate J 

(1) $1,500.—Hogan v. New Orleans j 
Public Service. 131 So. 756, 16 La. J 
App. 637, rehearing denied 132 So. - 
425, 16 La.App. 637. 

(2) $1,250. 

La.—Redon v. Standard Accident Ims. 
Co. of Detroit, Mich., App., 161 
So. 762. 

X.Y.—Rangel v. 215 Manhattan Ave¬ 
nue Corporation, 9 N.Y.S.2d 916. 

30. Held inadequate 

$25.—Fine v. Mayer, 159 N’.Y.S. 
691—17 C.J. p 1103 note 47 [a]. 

31. Held excessive 

(1) $74,000.—Palmer v. Security 
Trust Co., 218 N.W. 677, 242 Mich. 
163, 60 A.L.R. 1392. 

(2) $30,000.—Chesapeake & O* Ry. 
Co. V. Arrington, 101 S.E. 415, 126 
Ya. 194. 

(3) $25,500, reduced to $15,000.— 
Mattice v. Terminal R. R. Ass’n of 
St. Louis, Mo., 270 S.W. 306. 

(4) $25,000, excessive by $7,000.— 
Fischer v. C. H. Winans Co,, 140 A. 
889, 6 N.J.Misc. 290. 

(5) $21,000, reduced to $17,000.— 
Gordon v. Muehling Packing Co., 40 
S.W.2d 693, 328 Mo. 123. 

( 6 ) $ 20 , 000 . 

Ariz.—^Verde Tunnel & Smelter Ry. 
Co. V. Stevenson, 196 P. 164, 22 
Ariz. 188. 

Mo.—Schroeder v. Wells, 298 S.W. 
806. 

Ya.—Brinkley v. Pennsylvania R. Co., 
184 S.E. 227, 166 Ya. 84. 

(7) $18,000, reduced to $12,000.— 
Wagner v. Gilsonite Const. Co., Mo., 
220 S.W. 890. 

(8) $17,000, $10,000 being adequate. 
—Grange v. Chicago & E. I. Ry. Co., 
69 S.W.2d 955, 334 Mo. 1040. 

(9) $10,000,—Mahmet v. American 
Radiator Co.. Mo-, 294 S.W. 1014. 

(10) $8,350, for loss of left hand of 
middle-aged gang saw operator.— 
Avon Mfg. Co. V. Herrin, 114 So. 425, 
93 Fla. 1128. 

(11) $6,500, reduced to $2,500, 
where simple operation would re¬ 
sult in eighty per cent recovery.— 
Lavin v. Fereria, 52 P.2d 518, 10 Cal. 
App.2d 710. 


Miss, 

(It) H.Tm'O for poraona! injuries. 
I'ftfl for pain and suft^^ring, and |25 
for medical expenses, excessive as 
to per.sonal injuries by 
Brook V. Interurhan Motor Transp. 
Co.. 100 So. 428. 156 La. 2HS. 

(15) $J,O0O, reduced to $500.— 
Moore r. Davis, lAi.App., 196 So, 
566. 

17 C.J. p 1103 note 48 [a]. 

32. Held not excessive 

( 1 ) 

Miss.—Gulf, M, & X. R. Co. V. Kel¬ 
ly, 171 So. 883, 17S Miss. 531, cer¬ 
tiorari denied 57 S.Ct. 93S, 301 
U.S. 705, SI L.Ed. 1359. 

X.Y.—Pless V. New York Cent. R. 
Co., 179 X.Y.S. 578, 1S9 App.Div. 
261, 

X.C.—Lane v. Southern Ry. Co.. 134 
S.E. 855, 192 X.C. 287, 51 A.L.R. 
1114. 

(2) $11,500, for injuries to hand 
and nose,—City of Beaumont v. 
Kane, Tex.Civ.App., S3 S.W.2d 234, 
error dismissed. 

(3) $11,000, for injury to young 
woman causing loss of eighty per 
cent of use of hand and preventing 
continuation of her work.—Haeus- 
sler V. Consolidated Stone & Sand 
Co.. 127 A. 602, 3 N.J.Misc. 159. 

(4) $10,875 to harbor policeman 
whose left hand was cut off near 
wrist, who sustained fracture of 
bones of shoulder and right leg and 
of six ribs, and was severely cut 
and bruised about the face, head, 
and body.—Kraemer v. Louisville & 
N. R. Co., 80 So. 198, 144 La. 57. 

(5) $10,390, for permanently Im¬ 
pairing right hand and other injuries 
and causing losses and expenditures 
of $3,390.—Arrell v. Davies, 214 N.W. 
287, 171 Minn. 472. 

( 6 ) $ 10 , 000 . 

Cal.—May v. Farrell, 271 P. 789, 
94 CaLApp. 703. 

Ill.—Kenna v. Calumet, H. & S. E. 
R. Co., 206 Ill.App. 17, affirmed 120 
N.E. 259, 284 Ill. 301. 

N.Y.—Friedman v. Brooklyn & 
Queens Transit Corporation, 298 
N.T.S. 931, 252 App.Div. 764. 

Tex.—Texas Power & Light Co. v. 
Martin, Civ. App., 226 S.W. 461, 
dismissed for want of jurisdic¬ 
tion. 
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(7) $9,noo. 

Cal.—Webster v. Harris, 6 F.2d SS, 
119 CaLApp. 46. 

Kan.—Baker v. Kansas Power & 
Light Co., 69 P.2d 731, 146 Kan. 
258. 

(8) $8,750 to child for permanent 
loss of use of hand and for suffer¬ 
ing, resulting from malpractice,— 
Van Der Bie v. Kools, 250 N.W. 
268, 264 Mich. 468. 

(9) $8,000. 

Mich.—Pilch v. Yellow Taxicab Co., 
196 N.W. 365, 225 Mich. 484. 

Minn.—Martin v. Schiska, 236 N.W. 
312, 183 Minn. 256. 

(10) $7,560. 

Ark.—Ward Furniture Mfg, Co. v. 
Pickle, 295 S.W. 727, 174 Ark. 463 
—Missouri Pac. R. Co. v. Hendrix, 
277 S.W. 337, 169 Ark. 825, cer¬ 
tiorari denied 46 S.Ct. 351, 270 
IT.S. 651, 70 L.Ed. 781. 

Mo.—^Walk V. St. Louis Can Co., 
App., 28 SW.2d 391—Bright v. 
Sammons, App., 2i4 S.W. 425. 

(11) $7,000 to woman twenty-four 
years old, sustaining injury to finger 
totally disabling hand, and which 
might necessitate amputation of 
hand,—Jaycrest v. St. Louis Screw 
Co., Mo.App., 6 S.W.2d 1015. 

(12) $6,274.87.—Service v. Wol- 
ter, 242 P. 464, 120 Kan. 141. 

(13) $6,000, for loss of hand and 
part of forearm.—Ciacmnati, K. O. & 
T. P. Ry. Co. V. DavLs, C.C..4..Tcnn., 
293 F. 481. 

(14) $5,500.—Bledsoe v. Capital 
City Laundry Co., Mo.App., 256 S.W. 
1076. 

(15) $5,000. 

Ark.—^Hope Basket Ck). v. Hartsfield, 
69 S.W.2d 1076, 189 Ark. 1. 

Gra.—Dixie Mfg. Co. v. Ricks, 118 S. 

Bw 452, SO Ga.App. 433. 

Ind-—^American Steel Foundries v. 
Sech, 122 N.11. 347, 69 Ind.App. 
538. 

Minn.—Carr v. Minneapolis, St. P. & 
S. S. M. Ry. Co.* 167 N.W. 299, 140 
Minn. 91. 

Mo.—Smithers v. Barker, App,, $7 
S.W.2d 121, reversed on other 
grounds 111 S.W.2d 47, 341 Mo. 
1017—Kuether v. Kansas City 
Light & Power Co., 276 S.W. 105, 
220 Mo.App. 452—Zein v. Pickel 
Stone Co., App., 273 S.W. 165— 
Stotler V. Blanton-Sims Co., App., 
273 S.W. ±37—Bohannon v. Pick- 
rel Walnut Co., App., 253 S.W. 
181 — Taul V. Askew Saddlery Co., 
App., 229 S.W. 420. 

(16) $4,750.—Ice Service Co. v. 
Forbess, 21 S.W.2d 411, 180 Ark. 253. 

(17) $4,500. 

Colo.—Public Service Co. of Colorado 
V. Petty, 226 P. 297, 75 Colo. 454. 
La.—Nash v. Longville Lumber Co., 
88 So. 226, 14S La. 943. 


(18) $4,000. 

Mmn.—Martin v. Schiska, 236 N.W. 
312, 183 Minn. 256. 

Mo.—Drake v. Thym, 97 S.W.2d 128, 
231 Mo.App. 383, certiorari quashed 
State ex rel. Thym v. Shain, 104 
S.W.2d 237, 340 Mo. 927—Brigman 
V. City of St. Joseph, 251 S.W. 724, 
213 Mo.App. 577. 

(19) $3,000. 

La.—Soidano v. New York Life Ins. 

Co., App., 196 So. 521- 
Mo.—Phillips V. American Car & 
Foundry Co., App., 287 S.W. 810— 
Higgins V. Medart Patent Pulley 
Co., App., 240 S.W. 252. 

(20) $2,500. 

Ky.—^United Casket Co. v. Reeves, 
267 S.W. 1108, 206 Ky. 581. 

Mo.—^Azar v. St. Louis-San Francis¬ 
co Ry. Co., App., 251 S.W. 453. 

(21) $2,250.—Czirr v. Lowery, 218 
N.Y.S. 153, 218 App.Div. 202. 

(22) $2,045 for injury to locomo¬ 
tive engineer earning ten dollars per 
day, causing loss of nine days and 
permanent injury to hand, and prop¬ 
erty damage of $45.—Merrill v, St. 
Paul City Ry. Co., 212 N.W. 533, 170 
Minn. 332. 

(23) $2,000. 

Mo.—Maier v. American Car & Foun¬ 
dry Co., App., 296 S.W. 212. 

R.I.—O’Connor v. Narragansett Elec¬ 
tric Co., 172 A. 889. 54 R.I. 317. 
Tenn.—Nashville Ry. & Light Co. v. 
Williams, 11 Tenn.App. 1. 

(24) $1,6^0, for permanent mutila¬ 
tion of right hand and pain, aside 
from damages for loss of wages.— 
Brower v. Arnstein, 14 P.2d 863, 126 
Cal.App. 291. 

(25) $1,500. 

Ky.—Chesapeake & O. Ry. Co. v. 

Hay, 88 S.W.2d 318, 261 Ky. 566. 
Mo.—Seeber v. City of Hannibal, 
App., 288 S.W. 974. 

W.Ya.—Hale v, McGinley, 195 S.E. 
201, 119 W.Va. 565. 

(26) $1,475, to vroman for hand 
maimed and disfigured and fore¬ 
finger and thumb rendered practi¬ 
cally useless.—^Landrum v. Loose- 
Wiles Biscuit Co., Mo.App., 204 S.W. 
930. 

(27) $1,250. 

Ark,—^Wisconsin & Arkansas Lum¬ 
ber Co. V. Thomas, 219 S.W. 779, 
143 Ark. 106. 

Ky.—Sanitary Laundry Co. v. Adams, 
208 S.W. 6, 183 Ky. 39. 

(28) $1,000. 

Ark.--Gilliland Oil COw v. Wilburn, 
3 S.W.2d 41, 176 Ark. 1204. 

Ind.—Pihley v. Morris, 181 N.B. 534, 
94 Ind.App. 503. 

K.Y.^—-EYiedman v. Brooklyn & 
Queens Transit Corporation, 298 N. 
Y,S. 931, 252 App.Div. 764. 

(29) $750, where evidence showed 
about four months* lost time.—-Pre- 
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fontaine v. Great Northern Ry. Co., 
199 N.W. 480, 51 N.D. 158. 

(30) $543, for wrenched and 
sprained hand, causing intense pain, 
and necessitating expenditure of 
about $40 for medical attention.— 
Goldberg v. Wunderlich, 59 S.W.2d 
1018, 248 Ky. 798. 

(31) $500, for injuries to one los¬ 
ing fifteen weeks’ time, at $35 a 
week, for cuts, bruises, and injury 
to hand.—Kerling v. Manketto, 143 
A. 694, 6 N.J.Misc. 1037. 

(32) $300, where injuries consist¬ 
ed of bruised head, hand so lacerat¬ 
ed as to leave scar, and fretful con¬ 
dition for month.—Chesapeake & O. 
Ry. Co. V. Thompson, 270 S.W, 464, 
208 Ky. 32. 

(33) $150 award for eight year old 
boy suffering contusions and lacera¬ 
tion of hand, leaving scar on finger. 
—Sarpy v. Mesman, 135 So, 915, 17 
La.App. 346. 

(34) $150, to aged negro vegetable 
peddler for contusions of hand and 
arm.—Simon v. Toye Bros. Yellow 
Cab Co., La.App., 152 So. 606. 

17 C.J. p 1103 note 49 [a]. 

33. Held adequate 

(1) $7,500, for injured hand caus¬ 
ing much pain and loss of earning ca¬ 
pacity as stenographer.—Pinchera v. 
Shreveport Rys. Co., 124 So. 538, 12 
La.App. 91. 

(2) $3,500, for loss of index and 
middle fingers and part of palm of 
right hand by seaman forty-five 
years of age, in good health, earning 
$100 per month, and who had spent 
entire adult life working on same* 
ship and was incapacitated from 
again resuming occupation as sea- 
man.—The Seeandbee, C.C.A.Ohio„ 
102 P.2d 577. 

(3) $775, to fifty-two year old ne- 
gress cook for multiple fracture of 
radius of arm.—Robinson v. City of 
Alexandria, La.App., 174 So. 681. 

(4) $500, for deep laceration of 
palm of right hand, severance of 
thenar muscles and fracture of meta- 
carpals, resulting in hospitalization 
for nine days, further hospital 
treatment for two months, disfigura¬ 
tion of hand and scar thereon.—^An¬ 
toine V. Werner, La.App., 172 So^ 
800. 

17 C.J. p 1104 note 50 [a]. 

34, N.Y.—Boffa v. Friedman, 13 N, 

Y.S.2d 551. 

XxL action by father and son 

In action by fourteen year old 
boy and by his father for injuries 
received when boy, in attempting ta 
open door without knob in vestibule 
of multiple dwelling, pushed hand 
through pane of glass at side ©f 
wooden panel on door, evidence es" 
tablished that boy was entitled io 
damages in the sum of $3,000 and 
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quate,““ are also listed. 

(10) Injuries to Fingers 

Various amounts awarded for injuries to fingers have 


been considered and heicf excessive, or not excessive, 
adequate and proper, or inadequate- 

particular awards for iiijiirits to which 

havt' held excessive are listed in the footnote, 
as are awarcL-> which have betn helcl not excessive, 


that father ivas entitled to damages 
In the sum of $175 on ground that 
door was defective and maintained 
in violation of statute and that boy 
was not guilty of contributory neg¬ 
ligence. —Boffa xv Friedman, supra. 

S5. Held adequate 

(1) ^2,500.—Doiron v. Baker-Wake- 
fiold Cypress Co., 59 So. 101&, 131 
Ba. 618. 

(2) $2,000.—Oliphant v. Nona 

Mills Co., 75 So. 665, 141 La. 73S. 

36. Held excessive 

(1> $18,000 for loss of tvro fingers 
by seaman should be reduced, to $8,- 
000.—De Luca v. Ked Salmon Can¬ 
ning Co., 37 P.2d 704, 2 Cal,App.2d 
124. 

(2) $15,000.—Schuler v. St. Louis 
Can Co., 18 S.W.2d 42, 322 Mo. 765— 
Cuidice v. V. Viviano & Bros. Ma- 
^jaroni Mfg. Co., 8 S.W.2d 964, 320 
Me. 1005—Simon v. St. Louis Brass 
Mfg. Co., 250 S.W. 74, 298 Mo. 70. 

(3) $12,500. 

Ark.—Moline Timber Co. v. Taylor, 

222 S.W. 371, 144 Ark. 317. 

Miss.—Davis v. McDonald, 178 So. 

467, 189 Miss. 780. 

(4) $10,000 to minor for injuries 
to fingers resulting in shortening of 
quarter of inch in middle finger.— 
Cardoner v. St. George Paving Cor¬ 
poration, 272 N.Y.S, 730, 241 App. 
Div. 452, motion granted 195 N.E. 
129, 266 N.Y. 407. 

(5) $8,500 for loss of fifth finger 
and fifty per cent impairment of 
fourth finger excessive by $2,500.— 
City of Greenwood v. Pentecost, 114 
S©. 259, 148 Miss. 60. 

(6) $7,500. 

Miss,—J. W. Sanders Cotton Mill Co. 

V. Bryan, 179 So. 741, 181 Miss. 

573. 

Mo.—Beuc V. Mesker Bros. Iron Co., 

App., 7 S.W.2d 438. 

Tex.—Lancaster v. Hynes, Civ.App., 

214 S.W. 957, dismissed for want 

of jurisdiction. 

<T) $7,000 to young boy for in¬ 
juries necessitating amputation of 
first, third, and fourth fingers of his 
left hand and badly fractured left 
forearm .excessive by $2,000.—Mas- 
aracchia v. Inter-City Express Lines, 
La,App., 162 So. 221. 

(8) $6,0(H>.—Ryan v. Noble, 116 So. 
7S6, 95 Fla, 830. 

(9) $5,000 for fracture of thumb 
and concussion of brain in automo¬ 
bile accident.—Davis v. Renton, 278 
P. 442, 99 CaLApp, 264. 

(10) $4,000.—Yerran V. Town of 
Greeneville, 4 TennJV.pp, 41^2, 


(11) f>y — 

Woodward Iron Co. v. Burgts, 121 
So. 399, 215 Ala. 136. 

(12) $2,541.67.—Sherlock v. Dm- 
neen, 176 N.W. 519, 42 S.D. 533. 

(13) $1,500.—McCord v. Bailey, 114 
S.W.Sd 810, 195 Ark. 862. 

(14) $1,250. 

Ill.—Harrold v. Clinton Gas & Elec¬ 
tric Co., 205 IIl.App. 12. 

Okl.—Greenback v. Cooper, 2 SO F. 
466, 13S Okl. 56. 

(1$) $600 for injuries not perma¬ 
nent, and which caused no temporary 
diminution of earning capacity nor 
disfigurement of any kind, nor In¬ 
currence of medical expense, al¬ 
though the pain lasted six or seven 
weeks, reduced to $250.—^St. Louis 
Southwestern Ry. Co. v. Hagler, 254 
S.W. 1071, 160 Ark. 543. 

17 C-L p 1104 note 52 [a). 

37. Held not excessive 

(1) $100,000 to a forty-four-year- 
old physician, whose professional 
earnings were in excess of $7,000 per 
annum, for injuries necessitating am¬ 
putation of first and second joint of 
index finger of left hand, third finger 
of left hand, and index finger of 
right hand at first joint, and which 
would result in further substantial 
amputation.—O’Connell v. Westing- 
house X-Ray Co., 16 N.T.S.2d 54. 

(2) $13,000 for seamstress aged 
forty-one, earning $19 weekly, los¬ 
ing first three fingers and use ®f 
right hand, suffering nervousness 
and menstrual disturbance.—Dobson 
V. Otis Elevator Co., 26 S.W.2d 942, 
324 Mo. 1147. 

(3) $10,000. 

Utah.—McAfee v. Ogden Union By. 
& Depot Co., 218 P. 9S, 62 Utah 
115. 

Wash.—Long v. Thompson, 31 F.2d 
908, 177 Wash. 296. 

(4) $7,500. 

M:o,—^P oppen v. Wagner Electric 
Corporation, App., 2 S.W.2d 199— 
Mabe v. Gille Mfg. Co., 271 S.W. 
1023, 219 Mo.App. 234. 

3Sr j—Liiion v. E. Heller St Bros., 122 
A. 595, 90 N.J.Law 68. 

(5) $7,000.—Sells v. Clrand Trunk 
Western By. Co., 206 IlLApp. 45. 

(6) $6,000.—Galanis v. Simon, 225 
N.Y.S. 673,, 322 App.Div. 330, affirmed 
1$6 N.E. 310, 25 N.Y, 524. 

(7> $6,000, reduced from $10,000, 
for the loss of the tips of three 
fingers by a boy nineteen years of 
age.^—^Montgomery v. Hammond 

Packing Co., Mo.App., 217 S.W. 867. 
<8> $5,270.75 to eight year old 
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bsjy for of littb- finger and ad¬ 

joining fiogrr of left hand at knuckle 
>.ml.—Nrsvak V'. Boroiigli of Fort 
City, 141 A. 496, 292 Pa. 537. 

(9) I'.OOfl to porter for 

loss of third flirtcr on left hand, 
pain and sufi'erinK, and diminished 
earning criparity.—San Antonio & A. 
P. Ry. Co. V. Mason, Tex.Civ.App., 
289 S.W. 1027. 

CIO) 14.500 to man twenty-two 
years old losing part of thumb, dis¬ 
abling him for five months and caus¬ 
ing decrease in earning power.—Clay¬ 
ton V. Metalcrafts Corporation, Mo. 
App., 12 S.W.Sd 938. 

(11) $4,000. 

Cal.—Von Stetten v. Yellow-Check¬ 
er Cab Co., Consolidated, 2R1 P. 
95, 109 CaLApp. 775—Duran v. 

Yellow Aster Min. & Mill. Co., 181 
P. 395. 40 CaLApp, SS3. 

Mo.—Hild V. St. Louis Car Co., App., 
259 S.W. S3S. 

(12) $3.500.—City of Belton v. 
Ellis, Tex.Civ.App., 254 S.W. 1023, 

(13) $3,000. 

Cal.—Davis v. Renton, 298 P. 834, 
113 CaLApp. 561. 

Fla.—United Independent Laundries 
V, Holden, 193 So. 564—United 
Independent I^aundries v. Moldem 
193 So. 544. 

Ill.—Wicks T. Cuneo-Hennebftrry 

Co., 234 IlLApp. 502, affirmed 15# 
N.B. 276. 319 Ill. 344. 

Mo.—Forsythe v. Railway Bxpreee 
Agency, App., 125 S.WL2d SSI- 
Dickey V. Western Tablet Co., 267 
S.W. 431, 21S Mo.App. 253. 

Mont.—Chancellor v. Hines Motor 
Supply Co., 69 P.2d 764, 104 Mont. 
603. 

(14) $2,500. 

Mich.—Torpey v. Payne, 190 N.W. 
710, 221 Mich. 45. 

Mo.—%Vashburn v. Empire Printing 
Co., App., 249 S.W. 709—Loretta 

V. Columbia Can Co., App., 24S S. 

W. 997. 

(15) $2,000. 

Ga.—Bibb Mfg. Co. v. Snow, 106 S. 

K 611. 26 Ga.App. 501 
HI.—Hoglund V. E. P. Johnson Pi¬ 
ano Co., 214 IlLApp- 547, 

(16) $1J50 to school boy whose 
thumb was almost torn from hand, 
and who sustained forearm cut 
which severed small tendon and re¬ 
quired stitches and small wound in 
front of ear requiring stitches.— 
Odom v. Ware, La. App., 187 So, 
845. 

(17) $1,716.75,—Brownell v. Vil¬ 
lage of Antioch, 215 IlLApp. 404. 

(18) $1,500 for an injurjr neces- 
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(11) Injury in Connection with Injury to Leg 

Various awards for Injuries to shoulder, arm, or hand 
In connection with injury to leg have been held excessive, 
or not excessive, adequate, or Inadequate. 


Particular awards for injuries to the shoulder, 
j arm, or hand in connection with injury to the lower 
limbs which have been held excessive are listed in 
j the footnote.^Awards for injuries to the should 


sitating' the amputation of the 
thumb and index finger of the right 
hand, and a permanent injury to 
the sight of the left eye.— Erickson 
V. W. J. Gleason & Co., 176 N.W. 
199, 145 Minn. 64. 

(19) $1,100 for injuries necessitate 
ing amputation of little finger and 
requiring serious operation.—Geor¬ 
gia Power Co. v. Davis, 6 S.E.2d 154, 
61 Ga.App. 453. 

( 20 ) $ 1 , 000 . 

U.S.—The Tawmie, D.C.Tex., 11 F. 
Supp. 461, modified on other 
grounds, C.C.A., 80 F.2d 792. 

Ark.—Southern Lumber Co. v. 
Green, 53 S.W.2d 229. 1S6 Ark. 
209. 

Minn.—Duffy v. Stratton, 210 N.W. 
866, 169 Minn. 136. 

Mo.—Green v. Baum, App., 132 S. 
■W.2d 665—Pavlo v. Forum Lunch 
Co., 19 S.W.2d 510, 225 Mo.App. 
167. 

Nev.—Reeder v. Pincolini, 94 P.2d 
1097, 59 Nev, 396. 

(21) $1,000, including damages to 
motorcycle amounting to $225 and 
loss of nine weeks’ employment at 
$25 per week.—Atlantic Ice & Coal 
Co. V. Cameron, 94 S.'W’.2d 72, 19 
TennApp. 675. 

<22) $750.—Zurasky v. Handycap 
Co., 210 IlLApp. 254. 

(23) $500. 

Ky.—Hazard Coal Co. v. Elam, 205 
S.W. 945, 181 Ky. 842. 

La.—Ponder v. Ponder, App-, 157 
So. 627. 

(24) $450 for bruises and thumb 
injury causing numbness.—Dugas v. 
Kent, La.App., 147 So. 538. 

(25) $300 for pain and suffering, 
and $1,000 for disfigurement, aris¬ 
ing from loss of first and second 
phalanges of middle finger of left 
hand.—^Mitchell v. Mione Mfg. Co., 
171 A. 114, 112 Pa.Super. 394. 

(26) $200 for loss of finger, ac¬ 
companied with considerable pain.— 
Hogue V. Bundy, 271 S.W. 979, 168 
Ark. S79. 

17 C.J. p 1104 note 53 [al. 

38. Held adequate or proper 

(1) $14,386.68 for diminished 
earning capacity, plus $500 for pain 
and suffering and permanent disfig¬ 
urement, to twenty-five year old 
government inspector on dredge who 
earned $1,800 per annum and who 
suffered sixty per cent disability 
when fingers were crushed in dredge 
machinery.—Stewart v. Atlantic 
Gulf & Pacific Co., D.C.Fla., 9 F. 
Supp. 344. 


(2) $3,500 to prisoner who was 
incarcerated under sentence of from 
twenty years to life for murder in 
second degree, w'ho would be eligible 
for parole in October, 1942, for for¬ 
ty per cent loss of use of three fin¬ 
gers, sustained while working on 
unguarded roller machine.—Bhullar 
V. State, 2S9 X.Y.S. 41, 248 App.Div. 
802. 

(3) $2,250 to sixteen year old girl 
sustaining loss of first phalange of 
third finger and unsightly deformity 
of first phalange of second finger 
upon right hand as result of slam¬ 
ming of door, and sustaining pain 
and handicap in doing manual work. 
—Osipuk v. Oceanic Steam Nav. Co., 
D.C.X.T., 58 F.2d 673, affirmed, C. 
C.A., 64 F.2d 478. 

(4) $1,750 to stevedore earning 
$150 per month, who was out of 
employment for five months by rea¬ 
son of loss of ends of fingers, fur¬ 
ther operation on finger being nec¬ 
essary at expense of $100.—The 
West Ison. D.C.Wash., 298 F. 939, 
modified on other grounds, C.C.A., 
Grays Harbor Stevedore Co. v. 
Fountain, 5 F.2d 385. 

(5) $1,500 to an incompetent for 
injury to finger sustained while in¬ 
competent was patient at state hos¬ 
pital, where injury deprived incom¬ 
petent of use of finger and would 
be permanent unless successful sur¬ 
gical operation was effected, and 
earning ability of incompetent who 
had recovered and had been released 
from state care had been materially 
decreased by his injury.—Blassman 
V. State. 16 N-Y.S.2d 744, 258 App. 
Div. 365, reversed on other grounds 
27 N.E.2d 34, 282 N.Y. 522. 

(6) $750 to married woman con¬ 
fined to bed for ten days and to 
home for few days more, sustain¬ 
ing injury to knuckle and stiffness 
in fingers, and rendered more sus¬ 
ceptible to recurrence of pulmonary 
disease, as result of automobile col¬ 
lision, but not permanently injured. 
—Alcantara v. Haik, La. App., 153 
So. 357. 

(7) $600 for injuries, consisting 
of a permanently slightly crooked 
finger, five weeks' confinement to 
house, loss of wages of $100, doc¬ 
tor’s bill of $100, and suffering and 
inconvenience.—Cooley v. State, 186 
N.Y.S. 228, 114 Misc. 717. 

(8) $337.50 for injury to index 
finger of party who expended $87.50 
for medical attention, drugs, and 
pay to employee required to be em¬ 
ployed because of the injury, and 
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I who suffered considerable pain and 
who, at time of trial thirteen 
months after injury was sustained, 
had a limitation of about fifty per 
cent in flexion in the mterphalangeal 
joints of the injured finger.—Coste 
j V. H. G. Hill Stores, La.App., 178 
So. 512. 

38. Held inadequate 

(1) $1,000.—Kelly v. Columbia 
Box Co., Mo., 248 S.W. 589. 

(2) $200 for loss of three fingers 
by minor sawmill employee.—Walk¬ 
er Bros. V. Nix, 76 So. 143, 115 Miss. 
199, modified on other grounds 76 
So. 563. 

(3) $150 damages for injuries 
causing practical inability to work 
for several months and stiffened 
little finger, interfering with grip, 
and increased to $500.—Hinton v. 
Tri-State Transit Co. of Louisiana, 
La.App., 151 So. 116. 

17 C.J. p 1105 note 54 [a]. 

40. Held excessive 

(1) $48,000, and reduced to $30,- 
000.—Melish v. New York Consol. 
R. Co., 178 N.Y.S. 228, 108 Misc. 291. 

(2) $36,000 for amputation of left 
leg and parts of hand, broken collar 
bone improperly united, and nervous 
disorder, not shown to be perma¬ 
nent.—Busch v. Louisville & N. R, 
Co., 17 S.W.2d 337, 322 Mo. 469, cer¬ 
tiorari denied Louisville & N. R. Co. 
V. Busch, 50 S.Ct. 27, 280 U.S. 569, 
74 L.Ed. 622. 

(3) $30,000.—August Viermann 
Bricklaying Co, v. St. Louis Con¬ 
tracting Co., 73 S-W.2d 734, 335 Mo. 
534. 

(4) $25,000 for injured back, 
broken leg, and broken arms, exces¬ 
sive by $5,000.—Stoutimore v. At¬ 
chison, T. & S. F. Ry. Co., 92 S.W. 
2d 658, 338 Mo. 463. 

(5) $24,000 to seventy-three, year 
old man for injuries necessitating 
amputation of leg and causing pa¬ 
ralysis of left arm and serious nerv¬ 
ous condition.—Thompson v. Quincy, 
O. & K. C. R. Go., Mo., 18 S.W.2d 
401. 

(6) $20,000 for broken arm and 
hip.—Cason v. Kansas City Terminal 
Ry. Co., Mo., 123 S.W.2d 133. 

(7) $16,000 for fractured elbow 
and bruised leg.—Ziegler v. Ford 
Motor Co., 272 N.W. 743, 67 N.D. 
286. 

(8) $15,000 for injuries necessi¬ 
tating amputation of right foot six 
inches above the ankle, and loss of 
a little , finger on the right hand.— 
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Jolint^on V. Wavfrly Dnck & Coal 
Co., e05 S.W, 615, 276 Mo. 42. 

(te) ? 12.000 to woman pevf'nty- 
three years of age for dislocation of 
right knee and splitting of one of 
the bones of leg.—Dingle v. Shreve¬ 
port Rys. Co., 77 So. 513, 112 La. 
717. 

(10) $11,000 for bruises and con¬ 
cussions, and fracture of left humer¬ 
us and of left femur.—Grimes v. 
Cnited Electric Rys. Co., 193 A, 740, 
5S R.I. 458. 

(11) $10,250 for impacted com¬ 
minuted fracture of surgical neck 
of left humerus, bruises on side 
and knee, impairment of movement 
of shoulder, and atrophy of hand 
and arm suffered by woman of fifty- 
nine,—Dorman v. East St. Louis Ry. 
Co.. 75 S.W.2d 854, 335 Mo. 1082. 

(12) $10,000 for fractured leg re¬ 
sulting in shortening thereof, and 
injured finger, resulting in stiffness 
of joint,—Carero v. Breslin, 128 A. 
883, 3 N.J.Misc. 507. 

(13) $9,000 for fractures causing 
partial functional leg disability and 
permanent thumb deformity.—Green 

V. Sun Oil Co., 158 A. 735, 10 N.J. 
Misc. 233. 

(14) $5,675.83. — Potashnick v. 
Wells, Mo.App., 273 S.W, 777. 

(15) $3,500 for broken arm, dis¬ 
located hip, etc.—Carson v. Knight, 
Tex.Civ.App., 284 S.W. 617, reversed 
on other grounds, Com.App., 294 S. 

W. 539. 

(16) $1,750 for injury to wrist 
and hip.—Heckert v. St. Louis Hock¬ 
ey Club, Mo.App., 45 S.W,2d 869. 

17 CJ. p 1105 note 55 [a]. 

41. Seld not excessive 

(1) $35,000.—Glassman v. Keller, 
9 N'.E.2d 589, 291 Ill.App. 262. 

(2) $31,000.—Kavale v, Morton 
Salt Co., 242 Ill.App. 205, affirmed 
160 N.E. 752, 329 Ill. 445. 

(3) $30,000. 

Mo.—Kick V. Franklin, 137 S.W.2d 
512—Martin v. St. Louis-San 
Francisco Ry. Co., 46 S.W.2d 149, 
329 Mo. 729, certiorari denied St. 
Louis-San Francisco Ry. Co. v, 
Martin, 52 S.Ct. 644, 286 U.S. 562. 
76 L.E<i. 1294—^Woods v. St. Louis 
Merchants’ Bridge Terminal Ry. 
Co., 8 S.W.2d 922, certiorari denied 
St. Louis Merchants’ Bridge Ter¬ 
minal Ry. Co. V. Woods, 49 S.Ct, 
94, 278 U.S. 649, 73 L.Ed. 561— 
Westover v. Wabash Ry. Co., 6 S. 
W.2d 843, certiorari denied Wa- 
Imsh Ry. Co. v. Westover, 49 S. 
Ct. 31, 278 U.S. 632, 73 L.Ed. 550. 
W.Va.—Kirk v. Virginian Ry. Co., 
142 S.E. 434, 105 W.Va, 336, cer¬ 
tiorari granted Virginia Ry. Co. v. 
Kirk, 49 S.Ct. 10, 278 U.S. 585, 73 
L.Ed. 520, certiorari dismissed 49 


set. 18.7, r.S. 7-2, 7/ L Ed 

Dumphy v. Xorh“dk Sc W. Rj. 
Co., 97 S.K. H6.4, W.Va. 12,'.. 

$2.7,<-00. 

Cal, —H irju v. Marked St. Ry, Co., 
299 P. 788, 114 App. 138. 

Mi.ss.—Cox y. Isr-nipi^-'y, 2 71 So. 7S8, 
177 678. 

Tex.— International-Great Xorthern 

R. Co. V. Hax^thorne, Civ.App., id- 

S. IVaM 895, affirmed 116 S.W. 2d 
1(»56, 131 Tex, 622, certiorari de¬ 
nied 59 S.Ct. 487, n06 U.S. 6S9. 83 
L.Ed. 1040. 

(5) $20,000.—Xew v. Stout, 224 P, 
519, 9S Okl. 177. 

(6) $19,000.—Kontur v. Public 
Service Electric & Gas Co., 145 A. 
472, 7 X.J.Misc. 331. 

(7) $18,000.—Mead.^ v. Deener, 17 
P.2d 198, 128 Cal.App. 328. 

(8) $17,500.—Chesapeake & O. Ry. 
Co. V. Stapleton’s Guardian, 3 S.W. 
2d 209, 223 Ky. 154, certiorari grant¬ 
ed Chesapeake & O. R. Co. v. Staple- 
ton, 49 S.Ct. 8, 278 U.S. 585, 73 L. 
Ed. 520, reversed on other grounds 
49 S.Ct. 442. 279 U.S. 587. 73 L.Ed. 
861. 

(9) $16,000.—Bassett v. Milwau¬ 
kee Northern Ry. Co., 170 N.W. 944, 
169 Wis. 152. 

(10) $15,000. 

Cal.—Bosse v. Marye, 250 P. 693, 80 
Cal.App, 109. 

N.J.—Owens v. Cerullo, 155 A. 759, 
9 N.J.Misc. 776. 

(11) $14,980.—Elliott V. Roberts. 
252 P. 131. 141 Wash. 689. 

(12) $12,500.—City of Newport v. 

McElwee, 55 S.W.2d 665, 246 Ky. 

659. 

(13) $12,000. 

Ala.—Atlantic Coast Line R. Co. v. 

Russell, 111 So. 753, 215 Ala. 600. 
Minn.—Bradley v. Minneapolis St. 
Ry. Co., 201 N.W. 606, 161 Minn. 
322. 46 A.L.R. 993. 

(14) $11,500.—Baldwin v. Cobb, 82 
S.W.2d 12, 190 Ark. 899. 

(15) $10,000. 

Mo.—^Wilson V. Davis, 280 S.W. 44, 
certiorari granted Mellon v. Wil¬ 
son, 46 S.Ct. 632, 271 U.S. 656, 70 
L.Ed. 1135, certiorari dismissed 
47 S.Ct. 333, 273 U.S. 776, 71 L. 
Ed. 887—Hartman v. Fleming, 264 
S.W. 873—Schneider v. St. Joseph 
Ry., Light, Heat & Power Co., 238 
S.W. 468. 

W.Va.—Pollock v. Wheeling Trac¬ 
tion Co., 99 S.E. 267, 83 W.Va. 768. 

(16) $9,200.—Bell v. Weiner. 129 
A. 339, 46 R.L 478. 

(17) $8,500.—Ryan v. St. Paul Un¬ 
ion Depot Co., 210 N.W. 32, 168 
Minn. 287. 

(18) $8,000. 

Ill.—Lincoln v. Pryor, 199 Ill.App. 
228. 


Mii .—Mnlhdy v. Pure 

Sc Suiddy (>„, n S.W,2d 617, 

9,'. 

—Grz>l»MW.skl v. Connecticut 
Co., 1c I A. 632, 116 292. 

Mo—Plunk V. SnidtT. App.. 12& SAV. 
2d l»i7r». cs rtiorarj State 

tx r^d. Snider v. Shain, Sup., 17,7 S. 
W.2a 527. 

t2^i| IT.idjff.—Hahn vy United Rys. 
Co. of St. Louis, Mo.App., 23H S.W. 
529. 

(21) $6,996.55, of which ISjHCl was 
for pain, suffering and physical in- 
jurit-g, for obliciue fracture of mid¬ 
dle third of humerus, right side, of 
the right arna, transverse Impacted 
fracture of the surgical nerk of the 
humern.'^ of the right arm, and com¬ 
minuted fracture of the upper third 
of the tibia of the left leg, extend¬ 
ing Into the knee joint, and result¬ 
ing in phlebitis W'hich caused swell¬ 
ing in entire left leg. — Tooke v. Mus- 
low Oil Co., La.App., 183 So. 97. 

(22) $6,500. 

Ill.—Wells V. Wise, IS N,E.2d 750, 
298 Ill.App. 252. 

La.—Farnet v. DeCuers, 195 So. 797, 
rehearing denied 196 So. 53 H. 

(23) |6,0(f0. 

Minn,—Storhaugen v. Motor Truck 
Service Co, 213 N.W. 372, 171 
Minn. 47. 

Mo.—Adams v. Carlo, App., 101 S.W. 
2d 753. 

(24) $5,900, including $1,600 spe¬ 
cial damages, for minor injury to 
hand and permanent injury to knee. 
—Martin v. Tracy, 246 N.W. 6. 187 
Minn. 529. 

(25) $5,500 for a hip thrown out 
of joint, a leg shortened, hands cut 
and mangled.—^Elkhorn Coal Corpo¬ 
ration V. Butler, 238 S.W. 372, 1S4 
Ky. 183. 

( 26 ) $ 5 , 000 . 

Cal.—Flynn v. Kumamoto, 72 P.2d 
248, 22 CaLApp.2d 607—Barr v. 
Venice Giant Dipper Co., 32 P.2d 
980, 138 Cal.App. 563- Richmond 
V. Moore, 284 p. 681, 103 Cal.App. 
173. 

Ill.—Barnstable v. Calandro, 270 Ill. 
App. 57. 

Ky.—City of Newport v. Schmit, 231 
S.W. 54. 191 Ky. 585. 

Minn.—Johnson v. Kutches, 2S5 N. 

Wh 881. 205 Minn. 3S3, 

Mont.—Davis v. Preisheimer, 219 P. 
236, 68 Mont. 322. 

Wash.—Woods v. Greenblatt, 1 P.2d 
880. 163 Wash. 433. 

Wis.—^Kmmer v. Chicago, M., St. P. 
& P. R Co., 276 N.W. 113, 226 Wis- 
118. 

(27) $4,312.50 for injuries to ankle, 
wrist and back.—Churchill v. Balti¬ 
more & O. R. Co.. D.C-Pa., 30 F.Supp, 
792. 
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25 C.J.S. 


(9) Injuries to ankle 

(10) Injuries to feet 

(11) Injuries to toes 

(1) In General 

Awards for injuries to the hip or leg generally which 
have been held excessive, or not excessive, or adequate,, 
or Inadequate, are considered herein. 

Particular awards for injuries to hip or leg gen¬ 
erally which have been held excessive are listed in 
the footnote.^^ Likewise, particular awards for in- 


or adequate,or inadcquate"^^ are also listed, 

h. Injuries to Hip or Leg 

(1) In general 

(2) Injuries to hip 

(3) Fractures 

(4) Loss of one leg 

(5) Loss of both legs 

(6) Loss of foot or leg below the knee 

(7) Shortening of leg 

(8) Injuries to knee 


(28) H,049 for fracture of both 
legs and Anger, tearing of ligaments, 
and contusions and abrasions.—Cole 

V. Wilson, 143 A. 178, 127 Me. 316. 

(29) $4,000. 

TJ.S.—^Kitsap County Transp. Co. v* 
Harvey, C.C.A.Wash., 15 F.2d 166, 
48 A.L.R. 1420. 

Pa.—^Hickerson v. Daskam, 169 A. 
769, 313 Pa. 379. 

W. Ya.—Holtman v. Norfolk & W. Ry. 
Co., 136 S.E, 855. 103 W.Va. 194. 

(30) $3,384 for injuries to wrist 
and ankle.—Nicolle v. United Auto 
Transp. Co., 244 P. 127, 138 Wash. 
48. 

(31) $3,300.— henz v. Seibert, Mo. 
App., 259 S.W. 829. 

(32) $3,215.46 actual damages and 
$100 punitive damages.—Robbins v. 
McAlister, 16 P.2d 431, 91 Colo. 505. 

(33) $3,000. 

Cal.—Holmes v. California Crushed 
Fruit Co., 232 P. 178, 69 CaLApp. 
779. 

Mo.—Petera v. Railway Exchange 
Bldg., App., 42 S.W.2d 947. 

N.J.—Traugott v. Schmedlen, 135 A. 

925, 4 N.J.Misc. 964. 

Tenn.—Bourne v. Barlar, 67 S.W.2d 
751, 17 Tenn.App. 375. 

(34) $2,600 for $535 damage to 
automobile and for injuries including 
broken arm and leg, which became 
one inch shorter than other leg.— 
Travis v. Lavigne, La.App., 161 S@, 
912. 

(35) $2,346.25.-—Vollmer v. Brown. 
295 N.T.S. 614, 251 App.Div. 774. 

(36) $2,276.19.—Haywood v. Noel, 
La.App., 154 So. 484. 

(37) $2,000. 

La.—Monge v- New Orleans Ry. & 
Light Co., 82 So. 397, 145 La. 435, 
Mich.—Howell v. Burchville Tp., 179 
N.W, 279, 211 Mich. 418. 

(38) $1,750.—Fromme v. City of 
Cirard, 14 N.E.2d 690, 295 IlI.App. 
144. 


& O'Fallon Coal Co., 203 Ill.App. 

126 . 

(42) $1,000.—Gayheart v. Caudill, 
111 S.W.2d 394, 271 Ky. 1. 

(43) $650 for bruised hip and frac¬ 
tured elbow.—Louisville & 1. R. Co. 
V. Clore, 209 S.W. 55. 183 Ky. 261. 

(44) $400.—See Sanboeuf v. Mur¬ 
phy Const. Co.. 202 Ill.App. 548. 

(45) $75 for pain and suffering.— 
Geismar v. City of Alexandria, La. 
App., 142 So. 367. 

17 C.J. p 1105 note 56 [a]. 

42. SCeld adequate 

(1) $28,»41 to able seaman for 
permanent maiming of arm and 
shortening and stiffening of one leg, 
pain and suffering, loss of earnings, 
and other injuries requiring opera¬ 
tions.—In re Famous Players Lasky 
Corporation, D.C.Cal., 30 P.2d 402. 

(2) $750 where plaintiff broke 
both bones of her right forearm, and 
suEered a severe contusion of the 
right knee.—Johnson v. Louisiana 
Ry. & Nav. Co., 92 So. 704, 151 La. 
1075. 

(3) $545 for fracture of the right 
scapula and a bruise on right leg. 
—Campbell v. Walker, La.App., 183 
So. 53$. 

(4) $500 to Afteen year old boy 
who suffered blow on forehead of no 
special seriousness and arm injuries 
which were cured in two weeks and 
hip injuries which were existent two 
years after accident and resulted in 
a little lameness and some pain and 
a limitation of the hip motion.— 
Leavitt V. Bacon, 200 A. 399, 89 N.H 
383. 

(5> $300 for slight injury to ankle, 
causing pain and limp for few days 
only, and bruise only on arm which 
developed into abscess.—Shelton v. 
Masur, 102 So. 813, 157 La. 621. 

43. Held inadequate 

(1) $750.-^Daull V. New Orleans 
Ry. & Light Co., 86 So. 477, 147 La, 
1012. 


(39) $1,725.—O'Connell v. Kansas 
City, 231 S.W. 1040, 208 Mo.App. 
174. 

(40) $1,500.—Friedman v. Jordan, 
184 S.E. 186, 166 Va. 65. 

(41) $1,100.—See Volin v. St, Louis 


(2) $750 to compensate a Ave 
year old girl for injuries consisting 
of fractures of the collar bone, arm, 
shoulder blade, and leg, and causing 
permanent injury to the left leg and 
left foot.—^Chinnis v. Pomona Pump 
Co., CaLApp., 98 P.2d 660. 


(3) $240 for injuries to leg and 
shoulder of shoemaker, Afty-seven, 
resulting in partial permanent in¬ 
capacity, pain and suffering, loss of 
earnings, and expense of $240 for 
physicians alone.—Ulrich v. Kiefer, 
Mo.App., 90 S.W.2d 140. 

44. Held excessive 

(1) $100,000.—Grinnell v. Carbide 
& Carbon CJhemicals Corporation, 27$ 
N.W. 535, 282 Mich. 509. 

(2) $50,931.—Dailey v. Sovereign 
Camp, W. O. W., 184 N.W. 920, 10$ 
Neb. 767. 

(3) $50,000 for compound fracture 
of both femurs.—Southern Ry, Co. v. 
Dickson, 100 So. 665, 211 Ala. 481. 

(4) Verdict excessive in so far as 
exceeding $45,000.—Kampf v. Mak 
Fruit & Vegetable Markets, 276 N.T, 
S. 171, 243 App.Div. 575. 

(5) $35,000 for permanent loss of 
use of left leg.—^McNatt v. Wabash 
Ry. Co., 108 S.W.2d 33, 341 Mo. 516. 

(6) $30,000, reduced to $20,000.— 
Domzalski v. Cohen, 144 A. 307, T 
N.J.Misc. 127. 

(7) $27,500.—^Dodson v. Gate City 
Oil Co., 88 S.W.2d 866, 338 Mo. 183. 

(8) $25,000 for the tearing and 
lacerating of legs and ankles of a 
thirteen-year-old boy.—Morris v. 
Standard Oil Co., 205 P. 1073, 188 
Cal. 468. 

(9) $1$,000.—Pitcher v. Schoch^ 
Mo., 139 S.W.2d 463. 

(10) $15,000.—^Kowalski v. Chicago* 
& N. W. Ry. Co.. 199 N.W. 178, 159 
Minn. 388. 

(11) $14,250 for' broken leg, re¬ 
sulting in loss of symmetry and re¬ 
pulsive scar on leg of ten-year-old 
girl, pain and suffering for nine- 
months, one-quarter inch shortening 
and permanent limp.—Cook v. Union 
Electric Supply Co., R.I., 133 A 345- 

(12) $14,000 for four-year-old girl 
struck by street car whose leg was 
broken and lacerated, necessitating 
its elevation for six weeks while- 
healing, resulting in its being short¬ 
ened three-eighths of an inch add. 
leaving peiTnanent scars.—Gackstet- 
ter V. Market St Ry, Co., 62 F.2d 
998, 10 Gal.App.2d 713. 



DAMAGES 


25 C.J.S. 

juries to hip or leg generally whic 

(13) 112,500.—Lauch v. Kt-ating', 

132 A. 2fi4, 4 N.J. Mmc. 123. 

(II) 110,000. 

Conn.—Saia v. Oneglia, 149 A. 21S, 
111 Conn. 102. 

Fla. —J. Ray Arnold Lumber Corpo¬ 
ration of Olustee y. Richardson, 
141 So. 133, 105 Fla. 204. 

Ky.—Chesapeake & O. Ry. Co. v. 
yicCulIough, 33 S.W.2d 655, 236 
Ky. 647. 

Mo.—Osby V. Tarlton, S5 S.W.2d 27, 
336 Mo. 1240. 

(15) 19,000 damages for injuries to 
leg, $ 6,000 being adequate, where 
plaintiff had suffered prior injuries 
to same leg for which she had re¬ 
ceived an award under the Work¬ 
men’s Compensation La-w.—Falconer 
V. Vreeland, 292 N.Y.S. 324, 249 App. 
Liv, 820. 

(16) $8,931.30 for extremely pain¬ 
ful laceration of leg, complicated by 
gangrene and pneumonia, resulting 
in permanent injury,—Flocker v. 
Kreeger, 121 So. 360, 10 La.App. 422. 

(17) $5,000. 

Fla.—Ryder v. Plumley, 189 So. 422, 
138 Fla. 378. 

Ky.—Chesapeake & O. Ry. Co. v. 
McCullough, 19 S.W.2d 1076, 230 
Ky. 478. 

(IS) $4,500.—^Alabama By-Products 
Corporation v. Cosby, 115 So. 31, 217 
Ala. 144. 

(19) $4,000 to nineteen-year-old 
university co-ed who received bruises 
and abrasions and had her hips and 
legs in plaster cast for four and one- 
half weeks.—Morgan v. Lanz, La, 
App., 195 So. 128, followed in Schind¬ 
ler V- Lanz, La.App., 195 So. 133 and 
Yeatman v. Lanz, L*a.App., 195 So, 
133. 

(20) $3,500 to girl for cut above 
patella.—Prasch v. Prasch, 228 N.W. 
745, 200 Wis. 353. 

(21) $2,957.35 for damages to au¬ 
tomobile and for punctured wound 
below knee, cut, and bruises on legs 
and chest, necessitating $72 medical 
expense, $21.50 loss of wages, and 
$340.85 for automobile repair.—^Ab¬ 
bott V. Zirpolo, 171 A, 251, 132 Me. 
S68. 

(22) $2,843.77 plus wages lost and 
-cash disbursements, to sixty-four- 
year-old man, earning $2,600 yearly, 
for leg injury.—Stewart v. Jewett, 
166 A. 54, 132 Me. 71. 

(23) $2,500, entered after a ver¬ 
dict for $5,000, for injuries to a bank 
president earning $350 a month, 
which injuries consisted of bruises 
and abrasions on the back and legs 
and an abrasion on the forehead, and 
which kept plaintiff away from his 
ofece for two or three weeks, hut 
were not permanent and caused no 
HI effects for more than one month 


I have been held j not exccbsit'e,^*’^ 

after nn injury,—St^dgld^r v. Ltouh- 
dale, Mo.,lpp.. 253 HAV. 4;". 

(21) $Sir> for injury to 
leg, causing only lewelling and dij-- 
ability for short tim.% and re luiring 
phy-sician’s Sf-rviecd only to haniagr 
Injured leg and make local applica¬ 
tions.—Byrd v. Spiro, La.App., ITfj 
So. 3S4. 

17 C.J. p 1105 note 57 faj, 

45. Bold not excessive 

(1) IGSJiUO for permanent injuries 
rendering twenty-eight-year-old man. 
who had worked as section hand and 
apprentice secthm foreman at usual 
wages, so helpless as to require oth¬ 
ers to care for him, by reason of 
failure of broken leg to heal, etc.— 
Chicago, R. I. & G. Ry. Co. v. Steele, 
Tex,Civ.App„ 264 S.W. 503. 

(2) |2S,191.91, reduced from $39.- 
975.—Bisinger v. Sacramento Lodge 
No. 6, B. P. O. R, 203 P. 768, 187 
Cal. 578. 

(3) Verdict of little over $25,000 
for serious leg injuries permanently 
depriving twenty-two-year-old truck 
driver of practical use of leg.—Mul- 
vaney v. Knight Const. Co., 159 A. 
5S3, 10 N.J.Misc. 439. 

(4) $25,000. 

Ill.—Anderson v. Chesapeake & O. 

R, Co., 262 Ill.App. 601, affirmed 
186 N.R 185. 352 Ill. 561, certiorari 
denied Chesapeake & O. Ry. Co. 

V. Anderson, 54 S.Ct. 93, 29 U.S. 
675, 78 L.Ed. 583. 

Ky.—City of Pineville v. Lawson, 9 

S. W.2d 517, 225 Ky. 542, 

Mo.—Capstick v. T. M. Sayman 
Products Co.. 34 S,W.2d 480. 327 
Mo. 1. 

(5) $20,000. 

N.Y.—Rabinowitz v. Frederick W. 
Huber, Inc.. 299 N.Y.S. 42, 252 

App.Div. 770. 

Ohio.—Cincinnati St. Ry. Co. v. 
Bartsch, 198 N.R 636, 50 Ohio App. 
464. 

Tex.—^American Nat. Ins. Co. v. 
Shepherd, Civ.App., 91 S.W.2d 439, 
reversed on other grounds, 95 S. 

W. 2d 370. 128 Tex. 229, 107 A.L.R. 
409. 

(6) $18,000. 

Cal.—Reneau v. Hirsch, 262 P, 1100, 
88 Cal.App. 1. 

Ill,—Warput V- Reading Coal Co., 250 
Ill.App. 450. 

(7) $17,300 for injuries consist¬ 
ing of bruise on calf of leg, and 
prot^bly causing permanent disa¬ 
bility.—Christmann v. Great North¬ 
ern R3(. Co., 231 N.W. 710, ISI Minn. 
97. 

’ (8) $15,000. 

Ill.-—Minnis v. Friend, 196 N.E, *191, 
360 Ill. 328—Thiel v. Material 
Service Corporation, 283 IlLApp, 
46, affirmed 5 N.E.2d 88, 364 Ill. 
539. 


§ WB 

Of ivliicli have been held adecfisate 

Mu—Christf^pher v. Cfsleago. B. & 

u It. Co , rp" s.w.jfj ax 

Powt r Pa* king C#. v, Borum, 
h Tf-nn.Apih lf>2. 

U> |12,r>29 to dramatic student 

who*e bgja were permanently in¬ 
jured.—v. Foppmno, 12 P.2d 
239, 23 €ai.App.2d 87. 

UO) $ 12, Sinclair Refining 

Cn. V. Bumpas. 100 S.W,2d 9S0, 193 
Ark. 481. 

( 11 ) $12 000 . 

Cal.—Morris v. Standard Oil Co., 219 
P. 998, 192 Cal. 313, 30 AX.R 
1103. 

Iowa.'—Luts V. Davis, 192 N.W. 15, 
195 Iowa 1049. 

(12) $11,SO0 to woman sustaining 
injuries causing severe pam and 
withered leg, and necessitating use 
of crutches.—City of Ft. Collins v. 
Smith, 272 P. 6, $4 Colo. 511. 

(13) $10,000- 

Ala.—Norwood Transp. Co. v. Cros- 
sett, 92 So- 461, 207 Ala. 222. 

Ark.—Caddo River Lumber Co. v. 

Holmes, 133 S.W.2a 884. 

Cal.—O’Brien v, Edens, 13 P.2d 754, 
125 Cal.App. 100. 

Ga.—Southern Ry. Co. v. Heaton, 6 
S.R2d 339, 61 Ga.App. 386. 

Ind.—Ziffrin v. Bolitho, App., 25 N. 
E.2d 675. 

Ky.—Louisville & N. R. Co. v. 
Clarke, 288 S.W. 1022, 217 Ky. 

11 . 

Miss.—Yazoo City v. Loggins, 110 So. 

833, 145 MIsS/ 793. 

Mo.—Bales v. Kansas City Public 
Service Co., 40 S.'W.Sd 665, 32S 
Mo. 171—Martin v. Kline Apparel 
Co., 249 S.W. 965—Bergfeld v. 
Kansas City Rya Co., 227 S.W. 
106, 2S5 Mo. 654. 

N.J.-—Murray v. Cohen, 132 A, 221, 
4 N,J.Misc. 139. 

Pa.—Rankin v. "Ward Baking Co., 116 
A. 58, 272 Pa. lOS. 

Wis.—^Venne v. Damrow Bros* Co., 
212 N.W. 796, 192 Wis. 249. 

(14) $9,877.35, in addition to $110 
previously paid, for injuries which 
■will probably necessitate amputa¬ 
tion of injured leg.—Missouri, K. & 

T. R. Co, of Texas v. Haven, Tex. 
Civ.App., 200 S.W. 1152, error re¬ 
fused. 

(15) $9,000. 

Ga-—^Hotel Equipment Co. v, Liddell, 
124 S.R 92, S2 Ga.App. 590. 

Ill.—^Ames V. Armour & Co., 257 Ill. 
App. 449. 

OkL—City of Chickasha v. Daniels, 
251 P. 97S, 123 OkL 73, 51 A.L.R. 
568. 

(16) $8,500. 

CaL—^ReicMe v. Hazie, 71 F.2.d 849v 
22 Cal.App.2d 543. 

N.J.—Greenberg v. Schiffman, 143 A. 
220, 6 N.J.Misc. 945. 
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Tenn. — Hunter v. Stacey, App., 141 ' 
S.W.2d fl21. 

(17) $8,42.‘).r>3.—Whitehead Coal 

Mining Co. v. Schneider, 1S,1 P. 49, 
75 Okl. 175. 

(IS) $8,000. 

Fla.—City of Jacksonville v. Yaughn, 
110 So. 529, 92 Fla. 239, followed in I 
City of Pensacola v. Kimberl, 155 ’ 
So. 925. 115 Fla. 732. 

Mich.-—Hr 5 ess el v. Qaagiia, 248 N.W. 
902, 2G3 Mich. 569. 

N.Y.—Alover v, Kellogg's Pure Food, 
1 N.YYS.2d 735, 253 App.Div. 844. 

(19) $7,500. 

Ill.—-Metz V. Yellow Cab Co., 24S Ill. 
App. 609—Alpe v. Superior Coal 
Co., 208 Ill.App. 67. 

Mo. —Gray v. Doe Run Lead Co., 53 
S.W.2d 877, 331 Mo. 481—Wulsch 
V. Inland Valley Goal Co., App., 63 
S.W.2d 423—Glaves v. Old Gem 
Catering Co., App., IS S.W.2d 564 
—Powers V. Kane-.-is City, IS S.W. 
2d 545, 224 Mo.App, 70—Martin v. 
Union Pac. R. Co., 253 S.W. 513. 
214 Mo.App. 307. 

(20) $7,000 for injury to shin 
stripped to bone, leaving dragging 
scar permanently affecting nerves of 
leg, and detachment of internal 
semilular cartilage of knee.—Farley 
V. Lehrack, Mo.App., 272 S.W. 987. 

(21) $6,788.75 t© w’orkman who 
sustained special damages of $1,788.- 
75 and whose leg injury permanently 
disabled him from doing work which 
would require him to be on his feet 
for any length of time.—Peterson v. 
Minneapolis St. Ry. Co., 279 N.W, 
588, 202 Minn. 630. 

<22) $6,300.—Lund v. Griffiths & 
Sprague Stevedoring Co., 1S3 P. 123, 
108 Wash. 220. 

(23) $6,296.15.—Pearce v. Rodeli, 
276 N.W. 883. 283 Mich. 19. 

(24) $6,044 to thirty-two-year-old 
blacksmith for broken leg bones, 
permanently impairing use of leg, 
for pain and suffering and for nu¬ 
merous minor injuries.—Fullenwider 
V. Brawner, 6 S.W.2d 264. 224 Ky. 
274. 

(25) $6,000. 

La.—Williams v. Campbell, App., 185 
So. 683. 

N.Y.—Moon V. Hoy, 299 N.Y.S. 342, 
252 App.Div. 830, affirmed 14 K.E. 
2d 389, 277 N.Y. 684. 

Pa-—Miller v. Coca-Cola Bottling 
Works, 146 A. 134, 297 Pa. 41. 

(26) $5,900.—Jorgensen v. Oregon- 
Washington ’’R. & Nav. Co., 29 P,2d 
744, 176 Wash. 399, affirmed 33 P.2d 
898, 176 Wash. 399, certiorari denied 
Oregon-Washington B. & Nav. Co. v. 
Jorgenson, 55 S.Ct. 215, 293 U.S. 620, 
79 L.Ed. 70S. 

(27) $5,500. 

Cal.—Mastro v. City of San Diego, 
62 P.2d 407, 17 Cal.App.2d 331. 
Ill.—See Johnson v. Chicago & A. 
B. Co-, 202 Ill.App. 369. 


Mo.—Ertl V. Wagner Electric Mfg. 
Co., App., 238 S.W. 577. 

(28) $5,250.—Rose v. Wigginton, 
269 S.W. 761, 207 Ky. 627. 

(29) $5,171.40 for compound com¬ 
minuted fracture of left tibia and 
fibula, and for ankle sprain and con¬ 
tusion of leg, and for suffering and 
loss of earnings.—Winter v. Davis, 
251 N.W. 770, 217 Iowa 424. 

(30) $5,000. 

Ariz.—Olsen v. Mading, 45 P.2d 23, 
45 Ariz. 423. 

Ark.—Jonesboro, Lake City & E. 

R. Co. V. Wright, 281 S.W. 374, 
170 Ark. 815. 

Cal.—Moore v. Levy, 18 P.2d 362, 
128 Cal.App. 687—Burns v. Pick¬ 
wick Stages System, 293 P. 704, 
109 Cal.App. 645. 

Ind.—Coca Cola Bottling Co. v. 
Wheeler, 193 N.E. 385, 99 Ind.App. 
502. 

Ky.—Borderland Coal Co. v. Bur¬ 
chett, 237 S.W. 663, 193 Ky. 602. 
Mich.—Cothran v. Benjamin Cleene- 
werck & Son, 209 N.W. 132, 235 
Mich. 351. 

Miss.—Sea Food Co. v. Alves, 77 So. 
857, 117 Miss. 1. 

Mo.—McLean v. Eddy, App., 83 S.W. 
2d 230. 

N.Y.—Bunnell v. Kearney, 276 N.Y. 

S. 1008, 243 App.Div. 667. 

R.I.—Neves v. Nemtzow, 12 A.2d 660. 
Wash.—Steele v. Barash, 235 P. 1, 

! 134 W'ash. 231—Sparr v. American 

Tug Boat Co., 217 P. 53, 126 Wash. 
59. 

(31) $4,500.—Shannon v. People's 
Motorbus Co. of St. Louis, Mo.App., 
20 S.W.2d 580—Dietderick v. Mis¬ 
souri Iron & Metal Co., 9 S.W.2d 
824, 222 Mo.App. 740—Speers v. Mis¬ 
souri Pac. R. Co., Mo.App., 282 S.W. 
131. 

(32) $3,850, where both legs were 
broken and ear injured.—Peter v. 
Hopp, 227 N.W. 38, 199 Wis. 549. 

(33) $3,753.85.—Larum v. Butler, 
172 N.W. 778, 42 S.D. 30. 

(34) $3,750.—Potter v. Driver, 275 
P. 526, 97 Cal.App. 311. 

(35) $3,500. 

Kan.—Blackman v. Honor, 239 P. 
750, 119 Kan, 404. 

Minn.—Carlson v. Naddy, 233 N.W. 
3, 181 Minn. 180. 

Mont.—Bennetts v. Silver Bow 
Amusement Co., 211 P. 336, 65 
Mont. 340. 

Okl.—Tulsa Stockyards Co. v. Moore, 
84 P.2d 37, 184 Okl. 6. 

(36) $3,309.15 for broken leg, hip 

injuries, and general bruises.—Let eft 
V. People's Ice & Fuel Co., La.App„ 
149 So. 232. " 

(37) $3,083.—General Const. Co. v. 
Ford, 277 S.W. 313, 211 Ky. 158. 

(38) $3,000. 

Ark.—Missouri Pac. R. Co. v. Richey, 
132 S.W.2d 806. 

La.—Jacobs v. Brooks, App., 182 So. 
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349'—Murphy v. Gladney’s, Inc., 124 
So. 780, 12 La.App. 442. 

S.D.—Doolin v. City of Winner, 204 
N.W. 899, 48 S.D. 400. 

Tex.—Lang Floral & Nursery Co. v. 
Sheridan, Civ.App., 24 5 S.W. 467. 

(39) $2,995, in action for injuries 
received in boarding a Pullman car 
in which plaintiff’s left ankle was 
turned and she was bruised about 
her hips, legs, and spine.—Link v. 
Atlantic Coast Line R. Co., Mo.App., 
233 S.W. 834. 

(40) $2,600.—Shields v. Holtorf, 
201 N.W. 63, 199 Iowa 37. 

(41) $2,500. 

Cal.—Girard v. Irvine, 275 P. 84 0, 
97 Cal.App. 377. 

Ill.—^Wheaton v. Goldblatt Bros., 15 
N.E.2d 64, 295 Ill.App. 618. 

Ind.—Pinnell-Dulin Lumber Co. v. 
Day, 13 N.B.2d 351, 105 Ind.App. 
62. 

Mo.—Coffey v. S. S. Kresge Co., App., 
102 S.W.2d 161—Cunningham v. 
Kansas City, 38 S.W.2d 734, 225 
Mo.App. 1063. 

N.J.—Consentino v. Geldseiler, 134 
A. 908, 4 N.J.Misc. 955. 

Okl.—Oklahoma Union Ry. Co. v. 

Bertrand, 264 P. 621, 129 Okl. 263. 
Tex.—Texas Electric Ry. v. Jones, 
Civ.App., 262 S.W. 131. ' 

Wis.—Reiten v. J. S. Stearns Lum¬ 
ber Co., 165 N.W. 337, 166 Wis. 
605. 

(42) $2,250. 

Iowa.—Duncan v. Rhomberg, 236 N. 

W. 638, 212 Iowa 389. 

Wash.—^Woodruff v. Ewald, 230 P. 
149, 131 Wash. 285. 

(43) $2,000. 

Mo.—^Knott V. Kansas City, 237 S. 
W. 1010—^Wulze V. Aquardo, App., 
6 S.W.2d 1017. 

N.J.—Sica V. Public Service Co-ordi¬ 
nated Transport, 149 A. 757, 8 N.J. 
Misc. 268. 

Okl.—Dewitt v. Johnson, 41 P.2d 476, 
170 Okl. 625. 

(44) $1,625, including $443 doc¬ 
tor's bill for leg injury incapacitat¬ 
ing young woman to work, dance, 
play tennis, etc., and necessitating 
constant medical care.—Galveston 
Electric Co. v. Biggs, Tex.Civ.App., 
14 S.W.2d 307, error refused. 

(45) $1,535 to seamstress for in¬ 
juries permanently impairing use of 
leg, and for injuries to back and 
finger.—Slattery v. City of Seattle, 
13 P.2d 464, 169 Wash. 144. 

(46) $1,500. 

Colo.—Hunsavage v. Rocek,^ 219 P 
1080, 74 Colo- 163. 

Ky.—Borderland Coal Co. v. Ed¬ 
wards, 224 S.W. 852, 189 Ky. 288. 
La.—Thomas v. Shippers' Compress 
& Warehouse Co., App., 158 So 
859. 

Or.—Madden v. Columbia & N. R. R 
R., 200 P. 1038, 101 Or. 562. 

(47) $1,179.—Polizzi v. Louisians 
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or proper,-*® or inadequate,'*'' are so listed 
( 2 } Injuries to Hip 

Various awards for injuries to hip have been held 


excesssve, not excessive, adequate or proper, or Inade¬ 
quate. 

IVinict’Jar tiit injur :*thv hip which 

huitti hs.M vyxib^h^: art; I'ht* *1 in tlw,* 

'iS urv a^\ar(!> hrl?l rail txcr.s.>ivr.^*' atlicjiiate or 


Ry. & Xav. Co., 131 So. 611, 14 La. r 
APP- 4412. 

I4S) j 

Cal.—Levy v. Berner, 203 P. &96, 110 ' 
Cal.App. 65. ! 

IIl.-'-TulI V. Clarke, 209 Ill.App. ! 

44 S. j 

La.—Seligman v. Holladay, App., 1,54 ; 
So. 481. 

Pa.—Gasparovic v. Reed, 5 Pa.Dist. 
& Co. 531. 

Wis.—Pisarek v. Singer Talking ' 
Mach. Co., 200 AT.W. 675, 185 Wis. j 
92. 

(49) $750. 

Ky.—Jefferson Dry Goods Co. v. 

Blank, 95 S.W.2d 244, 264 Ky. 673. 
La.—Polizzi v. Louisiana Ry. & Nav. 
Co., 131 So. 611, 14 La.App. 442. 

(50) $700 to plaintiff, seventy 
years of age, attacked while riding 
a bicycle by two vicious dogs, re¬ 
ceiving a wound in his leg,—Smith 

V. Royer, 183 P. 660, 181 Cal. 165. 

(51) $600 as reduced from $900.— 
Sindak v. Jaskowiak, 205 IILApp. 
420. 

(52) $500. 

La.—Landry v. Monteieone, 90 So. 
919, 150 La. 546—Wilson v. New 
Amsterdam Casualty Co., App., 180 
So. 870. 

Tenn.—Radnor Water Co. v. Draugh- 
on. 89 S.W.2d 186, 19 Tenn.App. 
371. 

(53) $400 to a coal miner whose 
leg was broken in several places 
below the knee, rendering him a per¬ 
manent cripple and for $600 to an¬ 
other miner whose hip was dis¬ 
located so that one leg was made 
two inches shorter than the other. 
—Carter Coal Co. v. Filipeck, 201 S. 

W. 468, 180 Ky. 94. 

(54) $250-—Holderith v. Zilber- 
mann^ La.App., 151 So. 670. 

(55) Where a comparatively 
young man, earning about $1,500 a 
year, sustained injuries amounting 
to almost total disability in the use 
of his legs, and rendering him prac¬ 
tically helpless for life, a verdict for 
an amount which, if invested, would 
not yield more than his previous 
earnings was not excessive.—Bauch 
V. Schultz, 180 N.Y.S. 188, 109 Misc. 
54 S. 

(56) Where items of actual ex¬ 
pense, including loss of time aggre¬ 
gated more than $1,700, leaving less 
than $1,800 for pain, suffering, and 
permanent injury, resulting from 
crushing of leg, the verdict is not 
excessive.—Scott v, Vaughn, 37 P.2d 
1012 140 Kan. 529. 

17 C.J. p 1106 note 68 [aj. 


4S. Held adequate or proper 

fl) f<*r th'* f't l-g, 

—Thf^ Xn. 223, 2T1 F. 5,a, 

affirinf*d, 271 F. .332. 

(2) l.l.ritM* damage?.' for disfiguring 
cut in forehead, torn ligam-t-nts of 
ankln and fractured knee bon»% leav¬ 
ing her crsppled.—Tssleh v. Wolf k. 

3 X.E.2d 33286 Ill.App. 615. 

(3) for broken b g. hip 
injurie.s. and general J')ruist'‘S-—Lf-teiT 
V. People's ice & Fuel Co.. La.App., 
149 So. 232. 

(4) $3.0ft0 for serious and in part 
permanent injurie.s, including broken 
leg.—Pierce v. Leonard Truck Lines, 
13S So. 299, IS La.App. 44 8. 

(5) $2,500 for injury resulting! 
from bullet penetrating plaintiff’s 
left leg.^—Gross v. Goodman, 19 N. 
Y.S.2d 732, 17.3 Misc. 1063. 

(6) $2,375.00.—Ivey v. Pinamonti, 1 

14 Xorthumb.L.J., Pa., 292. I 

(7) $1,700.—^Vidrine v. Evangeline J 
Gravel Co., 6 La.App. 46S. 

(8) $1,500.—Monetti v. Standard I 

Oil Co., La.App., 195 So. 89. j 

(9) $1,440.—Wilkins v. Feather-! 
stone Transfer Co., 100 So. 732, 156 I 
La- 601. 

(10) $1,000.—Lemoine v. City of 
Alexandria, 92 So. 5S, 151 La, 562— 
Hams V. George E. Eldridge, Inc., 
I^.App., 164 So. 494—Eads v. Holli¬ 
day, La.App,, 144 So. 646. 

(11) $700.—Fischer v. Dufresne, 
La.App., 192 So. 109. 

(12) $650.—Cook V. State, 201 N.T. 
S. 834, 121 Misc. 864. 

(13) $500.—Crary v. Otis Elevator 
Co., 290 N.W. 823, 292 Mich. 349. 

(14) $400.—^Hanover v. Brady, La. 
App., 148 So. 267. 

(15) $300.—Chutz V. Bergeron, La, 
App., 147 So. 112—^Hampton v. Lo¬ 
uisiana & Northwest R. R. Co., 2 L»a. 
App. 171. 

(16) $212.—Thompson v. Moran, 
140 So. 291, 19 La.App. 343. 

47. Held inadequate 

(1) $8,000 for permanent injury to 
leg and ankle, incapacitating sea¬ 
man from following his occupation, 
and for expenses and pain and suf¬ 
fering, increased to $12^000.—Seely 
v. City of New York, C.C.A.N.Y., 24 
F.2d 412- 

(2) $7,000 to bright fourteen-year 
old boy for broken leg, crushed an- i 
fcle, and foot, one hundred ojnd eight 
days’ confinement In hospital and 
sanitarium, shortening of leg, stif¬ 
fening of ankle joint, and great suf¬ 
fering causing occasional loss of 
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Tfi'iSfri:, by —Mc- 

V. Stf 4 I“Atn, La.App., 140 
So. r:3, fMib.iWf'd iij v. 

Stfilw'igifTj, L^i-App., 13S. 

17 e.J. p 1L*7 note 59 [a]. 

48, Held excessive 

—y,. H. Kr*a«s & Co. v. 
yharj?. 126 So. STh'c 156 Misp. 69.1, 6S 
A.L.Ii. 167. 

(21 $19.5<ih for p^'fiiinnenl injuries 
to hip joint and leg, oxijvr.sjve by $4,- 
i —Hughf-s V, Schmidt, 30 S.W.2d 

I 4fA, 325 Mo, 1099 . 

(3) fl2,5o«i to woman of sixty, 
held exrt-ssivf* by —FoK(*he v. 

Union Traction Co., 196 P. 423, lfJ8 
Kan. 585. 

(I) to sixty-five-year old 

woman excessive in the amount of 
| 1 , 50 «|.—Martin v. Kansas City, 96 P. 
2d 64H, 15a Kan. 927. 

(5) $3,5S3 for injury to hip bone 
with contusions and scar on knee.— 
Block V. Seibold, 217 X.W. f»94, 195 
Wis. 114. 

(6) $744 for bruise to hip which 
did not result in permanent injury 
or prolonged incapacity.—Elkhorn 
Seam Collieries Co. v. Craft, 270 S. 
W. 46L 297 Ky. 849. 

17 C.J. p 1107 note 60 [aj. 

49. Held not excessive 

(1) $27,500.—Margulis v. National 
Enameling & Stamping Co., 23 S.W. 
2d 1049, 324 Mo. 420. 

(2) $15,000. 

Minn.—Frye v. Chicago, R. I. & F. 
Ry. Co., 195 N.W. 629. 157 Minn. 
52, certiorari denied Chicago, R. I. 
& P. Ry. Co. V. Frye, 44 S.Ct, 231, 
263 U.S. 723, $8 L.Ed. 525, followed 
in Prye v. Chicago. R. I. & P, Ry. 
Co., 196 N.W. 280, 157 Minn. 52. 

Pa.—Martin v. Letter, 127 A. S39, 
282 Pa. 286. 

(3) $12,500.—Breen v. United Rys. 
Co. of St. Louis, Mo., 204 S.W. 521. 

(4) $12,000.—Fager v. Wootton, 
147 A. 653, 7 N.J.MIsc. lOOS. 

(5) $10,000. 

Cal.—Moffitt V. Ford Motor Co., 26 P. 

2d 661, 135 Cal.App. 7. 

Ky.—City of Covington v. Keab 133 
S.W.2d 49, 280 Ky. 237, 126 A.L.R. 
905. 

Me.—Concannon v. Davis, 123 A. 820, 
123 Me. 450. 

(6) $8,000, reduced by remittitur 
to $5,000.—Giannone v. Reale, 3 A. 
2d 331, 333 Pa. 21, 

: (7) $ 7 , 000 . 

; Mo.—Morris v. Kansas City Rys. 'Co,,. 
I App., 223 S.W. 784. 

I N.J.—O'Brien v. Staiger, 126 A. S19> 
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proper,^® or inadequate.^^ 

(3) Fractures 

Awards for fractures whicfi have been held excessive, 


not excessive, adequate or proper, or inadequate, are 
considered herein. 

Particular awards for fractures of tbe bones of 
the leg which have been held excessive are listed in 
the footnote,and, likewise, particular awards for 


2 N.J.Misc. 994, affirmed 129 A. 485, 
101 N.J.Law 526. 

(S) ?6,000. 

Cal.—Thuet v. Southern Pac. Co., 27 
P.2d 910, 135 Cal.App, 527—Bach 

V. C. Swanston & Son, 286 P. 1097, 
105 Cal.App. 72. 

Mo.—Johnston v. City of St. Lrouis, 
App., 138 S.W.2d 666. 

Tenn.—Commercial Club y. Epperson, 
15 Tenn.App. 649. 

<9) $5,000. 

Ky.—Cincinnati, K. O. & T. P. By. 
Co. V. Wheeldon, 270 S.W. 762, 20S 
Ky. 201. 

Minn.—Koberts v. City of Buhl, 200 
N.W. 354, 160 Minn. 398. 

(10) $4.591.40.—City of Austin v. 
Brunet, Tex.Civ.App., 27 S.W.2d 584, 
error refused. 

(11) $3,512.50.—Kelly & Shields v. 
Miller, 33 S.W.2d 662, 236 Ky. 698. 

(12) $3,000.—Callahan v. City of 
Duluth, 267 Isr.W. 361, 197 Minn. 403, 

(13) $2,500.—Beckert v. Doble, 134 
A, 154, 105 Conn. 88. 

(14) $2,000. 

Ark.—Manhattan Const. Co. v. Atkis- 
son, 8$ S.W.2d 819, 191 Ark. 920. 
Mo.—Bona v. Luehrman, App., 243 S. 

W. 386. 

(15) $1,000.—Arkansas Land & 
Lumber Co. v. Cook, 247 S.W. 1071, 
157 Ark. 245. 

(16) $750 as actual damages and 
$74 for doctor bills for injury and 
pain resulting from penetration of 
hip by splinter.—Jefferson Dry Goods 
Co. V. Blunk, 95 S.W.2d 244, 264 Ky, 
673. 

17 C.J. p 1107 note 61 [a]. 

50. Seld adequate or proper 

(1) $5,500.^—Savoie v. Walker, La. 
App., 18S So. 530. 

(2) $5,000.—De Back v. XT. S., D.C. 
Cal., 29 F.Supp. 141. 

(3) $1,250.—Converse v. Wichita 
Gas Co., 295 P. 635, 132 Kan. 291. 

(4) $750 for dislocation of hip 
and knee, with spmified back, to¬ 
gether with $125 for expenses.— 
Deamier v. Orleans-Kenner Traction 
Co., 123 So. 344, 10 La,App. 739. 

(5) $500.—^Harper v. Holmes, La. 
App., 189 So. 463. 

(6) $150 for bruises to hip.—^Bout¬ 
in V. Bradley, 1 La.App. 260. 

51. Seld Inadequate 

(1> $625 for fracture ©f woman^s 
hip.—^Hurlburt v. Sherman, 163 A. 
603, 116 Conn. 102. 

(2) $500 for injury wherein thigh 
bone of woman was driven into ac¬ 
etabulum, and increased to $1,000.— 


Viola V. Convery, 122 So. 90, 10 La. 
App. 85. 

(3) A $200 judgment to plaintiff 
yrh© had expended $676.22 in treating 
hip joint fracture which had caused 
excruciating pain, and had kept him 
confined for several months and pre¬ 
vented him from working at time 
of trial.—Price v. McComish, 70 P. 
2d 978, 22 Cal.App.2d 92. 

17 C.J. p 1107 note 62 [a]. 

52. Held excessive 

(1) $35,600 for injuries including 
comminuted fracture of right hip, 
not totally disabling him, excessive 
by $15,000.—^Berry v. Baltimore & O. 
B, Co., Mo., 43 S.W.2d 782, certiorari 
granted Baltimore & O. B, Co. v. 
Berry, 52 S.Ct. 407, 285 U.S. 532, 76 

L.Ed. 927, and reversed on other 
grounds 52 S.Ct. 510, 286 U.S. 272, 76 

L. Ed. 1098. 

(2) $27,500.—Moquin v. Minnea¬ 
polis, St. P. & S. S. M. By. Co., 231 
N.W. 829, 181 Minn. 66, certiorari 
granted Minneapolis, St. P. & S. S. 

M. B. Co., 51 S.Ct. 105, 282 U.S. 833, 
75 L.Ed. 741, reversed on other 
grounds 51 S.Ct. 501, 283 U.S. 520, 75 
L.Ed. 1243, and followed in 231 K.W. 
920, 181 Minn. 626. 

(3) $26,000.—^Prye v. Illinois Pow¬ 
er & Light Corporation, 22 N.E.2d 
232, 301 IlLApp. 617. 

(4) $25,000.—Jackson v. Mitsui & 
Co., 244 P. 385, 138 Wash. 124. 

(5) $20,000. 

La—^Meares v. Dixie Creameries, 120 
So. 133, 9 La App. 213. 

Mo.—Henson v. Kansas City, 210 S. 
W. 13, 277 Mo. 443. 

N. J.—Young V- B. & B. Auto Ex¬ 
press & Messenger Service Cor¬ 
poration, 128 A. 856, 3 N.J.Misc. 
519. 

Pa—Zimmerman v. Pennsylvania B. 
Co., 147 A. 82, 297 Pa 390. 

(6) $19,000, and to be reduced to 
$12,600.—New Orleans & N. E. R. 
Co. V. Jackson, 110 So. 586, 145 Miss. 
702 . 

(7) $18,000 for injuries to house¬ 
wife thirty-seven years old and re¬ 
duced to $15,000.—^Katz v. Cohn, 186 
A. 494, 121 Conn. 545. 

(8) $17,000 excessive by $6,000 for 
comminuted fracture of upper end of 
tibia of left leg immediately below 
knee with several large fragments 
and lines of fragments entering 
kneejoint, resulting in enlargement 
and thickening of bony structure 
just below kneejoint, distention 
of kneejoint with fluid, crepita-, 
tion of knee and pain in back, 
spine and hips.—Weaver v. Mobile & 
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O. B. Co., 120 S.W.2d 1105, 343 Mo. 
223. 

(9) $15,000. 

Mo.—Mrazek v. Terminal B. Ass'n 
of St. Louis, 111 S.W.2d 26, 341 
Mo. 1054, certiorari denied Termi¬ 
nal R. Ass'n of St. Louis v. Mra¬ 
zek, 58 S.Ct. 760, 303 U.S. 656, 82 
L.Ed. 1116. 

N.J.—Greene v. Schaffer, 132 A. 205, 
4 N.J.Misc. 133. 

(10) $14,000.—Masci v. Young, 157 
A. 82, 9 N.J.Misc. 1137, affirmed 162 
A. 623. 109 N.J.Law 453, 83 A.L.R. 
869, affirmed Young v. Masci, 53 S. 
Ct. 599, 289 U.S. 253, 77 L.Ed. 1158, 
88 A.L.B. 170. 

(11) $13,500 and reduced to $8,- 
000.—Morris v. Atlas Portland Ce¬ 
ment Co., 19 S.W.2d 865, 323 Mo. 
307. 

(12) $12,500.—Grinnell v. Carbide 
& Carbon Chemicals Corporation, 276 
N.W. 535, 282 Mich. 509. 

(13) $10,000. 

La.—Bacon v. New Orleans Public 
Service, 137 So. 213, 18 La.App. 96, 
rehearing denied 137 So. 866, 18 
La.App. 96. 

Mo.—Sullivan v. St. Louis-San Fran¬ 
cisco By. Co., 12 S.W.2d 735, 321 
Mo. 697—Crews v. Schmucke Haul¬ 
ing & Storage Co., 8 S.W.2d 624. 
N.J.—Bruce v. Krysiak, 151 A. 79 8 
N.J.Misc. 536. * ’ 

(14) $9,375.—^Kleinlein v. Foskin, 
13 S.W.2d 648, 321 Mo. 887. 

(15) $9,000.—^Fidelity Union Life 
Ins. Co. V. McGinnis, Tex.Civ.App., 
62 S.W.2d 186. 

(16) $7,500. 

Cal.—Babb v. Murray, 79 P.2d 159, 
26 Cal.App.2d 153. 

Minn.—Tuttle v. Wieklund, 227 N.W. 
203, 178 Minn. 353. 

(17) $7,000 for fracture of small 
bone of left leg, which was not 
serious or of long duration, and for 
damages to automobile fixed by wit¬ 
ness at $235.—Bliss v. Hartnett^ 192 
N.B. 818, 48 Ohio ,App. 156. 

(18) $6,500.—^Matthews v. Gre- 

million, La.App., 174 So. 703. 

(19) $6,400 for simple fi'acture of 
bones of leg, laceration above eye, 
and minor bruises.—^McGowan v. 
Dadekhian, R.I., 163 A. 883. 

(20) $5,100.—Ryan v. Trenkle, 200 
N.W. 318, 109 Iowa 636. 

(21) $5,000. 

HI.—See Emerson v. Chicago City 
By. Co., 203 IlLApp. 412. 

La,—^Beli v. First Nat. Life Ihs. 0©^^ 
App., 141 So. 484. 
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Mirh.—Arnej?tad v. Point, 273 X.W. 
,190, 2S0 Mich. 339. 

X.J.—Jacobs V. Ehehalt, 149 A. 75S, 
S X.J.Misc. 266. 

(22) $3,000 for personal injuries 
to a two year old child, consisting 
of a broken leg.—Sandvig v. Xich- 
tern. 196 N.W. 39, 196 Iowa 1124. 

(23) $1,677.45 for bruises and 
fracture of leg bone, making leg 
sensitive and causing Increased ner¬ 
vousness.—Mutti V. McCall, 130 So. 
229, 14 La.App. 504, followed in Mut¬ 
ti V. McCall, 130 So. 233, 14 L,a,App. 


old man, for of ! r-ii'h 

I and right thigh.—Amey v. Brb, 316 
! A. 141. 230 Pa. 561. 

I (12) |l''^,7iM< for fractured collar 
^ bone, leg, and ribs, laeorationH, 
I bruise.*!, and injury to hearing.— 
‘ Hasty V. TrevlUian, 2S3 F. 14S, 102 
Cal.App. 405. 

(13) $10,000. 

I Cal.—Grant v. Los Angeles Transfer 
I Co., 1S& F. 294, 45 Cal.App. 731. 
Ill.—Ehrenhelm v. Yellow Cab Co., 
239 III.App. 403. 

Ky. —H. T. Whitson Lumber Co. v. 


511. 

17 C.J. p 1107 note 63 [a]. 

53. Eeld not excessive 

(1) $28,000.—Watson y. Trinz, 274 
IlLApp. 379. 

(2) $23,500 for compound, com¬ 
minuted multiple fracture of both 
bones of leg, severe scalp wound 
and other bruises and contusions-— 
Squires v. Reynolds, 5 A^2d 877, 125 
Conn. 366. 

(3) $21,100.—Johnson v. Burnham, 
88 P.2d 833, 198 Wash. 500. 

(4) $18,500.—Missouri Pac R. Co. 

V. Elvins, 4 S.W.2d 523, 176 Ark, 
737. 

(5) $18,000. 

Ark.—Kansas City Southern Ry, Co. 
V. Brock, 98 S.W.2d 949, 193 Ark. 
210 . 

Mo.—Zumwalt v. Chicago & A- R. 
Co., 266 S.W. 717. 

(6) $15,000. 

Cal.—Crawford v. Southern Pac, 
Co., 45 P.2d 183, 3 Cal.2d 427. 
Minn.—Ring v. Minneapolis St. Ry. 

Co., 223 N.W. 619. 176 Minn. 377. 
Tex-—Texas & N. O. R. Co. v. Kve- 
ton, Civ.App., 48 S.W.2d 523. 

(7) $14,000. 

Cal.— Sawyer v. Nelson, 1 P.2d 1068, 
115 Cal.App. 490. 

Fa.—Mashinsky v. City of Philadel¬ 
phia, 3 A.2d '790, 333 Pa. 97— 
Mashinsky v. City of Philadelphia, 
30 Mun.L,R. 177. 

(8) $12,500 for injuries consisting 
of a broken left thigh and broken 
right leg.—Houston E- & W. T. Ry. 
Co. V. Jackman, Tex.Civ.App., 217^ S. 

W. 410, dismissed for want of juris¬ 
diction. 

(9) $12,000 for injuries consisting 
of numerous bruises and comminut¬ 
ed fracture of thigh bone with frag¬ 
ments of bone driven into muscles. 
—Holt y. Yellow Cab Co, of San 
Diego, 12 P.2d 472, 124 CaLApp. 385. 

(10) $11,500 to sIxty-six year old 
woman having life expectancy of 
eleven years for transverse fracture 
of tibia.—Heilman v. Los Angeles 
Ry. Corporation, 27 P.2d 946, 135 
Cal-App. 627, rehearing denied 28 P. 
2d 384, 135 Cal.App. 627. 

(11) $11,405 to twentY-four year 


! Upchurch, 24S S.W. 24.3, l9S Ky. 
127. 

Minn.—Turnmire v. Jefferson 
Transp. Co., 278 N.W. 159, 202 

Minn. 397. 

Mo.—Byars v. Sr. Louis Public Serv¬ 
ice Co., 66 S.W.2d S94. 334 Mo. 
278. 

(14) $9,500, reduced to $7,500.— 
Briggs V. Becker, 124 A. 826, 101 
Conn. 62. 

(15) $9,000. 

Cal.—Roddy v. American Smelting 
& Refining Co., 93 P.2d 841, 34 
Cal.App.2d 457. 

Mo.—Koenig v. Kansas City Hys. 
Co.. 243 S.W. 118. 

(16) $8,500. 

Ill.—Ryan v. Harry’s New York 
Cabaret, 12 N.E.2d 905, 293 HI. 
App. 534. 

W.Va.—^Watson v. Burley, 143 S.E. 
95, 105 W.Va. 416, 64 A.L.B. 839. 

(17) $8,000. 

Cal.—Boa v. San Prancisco-Oakland 
Terminal Rys., 187 P. 2, 182 Cal. 
93. 

Tex,—Baker v. Streater, Civ.App., 
221 S.W. 1039, dismissed for want 
of jurisdiction. 

(IS) $7,500. 

Tex.—^Winerich Motor Sales Co. v. 
Ochoa, Civ.App., 98 S.W.2d * 235, 
remanded for further consideration 
Ochoa V. Winerick Motor Sales 
Co., 94 S.W.2d 416, 127 Tex. 542, 
reversing Winerick Motor Sales 
Co. V. Ockoa, Civ.App., 58 S.W.2d 
193. 

W.Va.—Bowling v. Guyan Lumber 
Co., 143 S.E. 86, 105 W.Va. 309. 

(19) $7,000. 

Mo.—^Jockens v. Neville, App., 22 S. 
W,2d 887. 

Neb.—^McCann v. Omaha A Council 
Bluffs Street Ry. Co., 222 N.W. 
633, 117 Neb. 786. 

Tex.—^Uvalde Co. v. O’Brien, Civ. 

App., 265 S.W. 1083. 

Wask.^—Shephard v. Smith, 88 P,2d 
601, 198 Wash. 395. 

(20) $6,500. 

CaL—Wallace v. King, SO P.2d 523, 
27 CJaI.App.2d 174. 

HI.—Gannon v. Kiel, 252 IlLApp. 
550. 


; ( 11 ) 

I CaL—Thomv. Baldwin, SO P.2c! 
I l!A, 26 (M3.App.2d 7**3—Gajanlfh 
» V. Gr/g'sry. 3 ns», 116 CaL 

\ App* 622—Stanward v. Y#^IIow 

1 Ta^kab Co. of Los Angeles, 241 
P. m2, 75 CalApP 96. 

Conn.—iiip.«h v. Hollander, 161 A. 
524 , 115 C^mn. 709 . 

Minn*—CustafMon v. Arthur L. Rob¬ 
erts Hotel Co., 261 N.W. 447, 194 
Minn, 575. 

Mo.—GrucnewaM v, Kays lug Iron 
Works, App., 5 S.W.2d 709—Knel¬ 
ling V. Union Fuel & Ice Co., Jkpp„ 
267 S.W. 31"—Lampe* Amet'ican 
Ry. Express Co., App., 266 S.W. 
1009 . 

(22} $5,780.—Ram bin v. Southern 
Sales Co., La.App., 145 So. 46. 

I (23) $5,500 for fracture of both 
i bones of leg, one of which did not 
knit.'—Haskell & Barker Car Co. v. 
jTrzop, 12S N.B, 401, 190 Ind. 35. 

I (24) $5,091.26, as reduced by re- 
j mittitur, for fractured thigh, lacei*- 
ated scalp, crack in frontal bone of 
skull, injured testicle, and numerous 
scratches on face and body, result¬ 
ing in pain and headaches for sev¬ 
eral years, inability to use leg for 
some time and inability to do full 
time work for several years, and 
necessitating doctor and hospital 
bills amounting to $591.26.'—Janes 
V. Roach, Iowa, 290 N.W. 87. 

(25) $5,000. 

CaL—Broome v. Kem Valley Pack¬ 
ing Co., 44 P.2d 430^ 6 Cal.App.Sd 
256. 

Idaho.—Gorton v. Doty, 69 P.2d 136, 
57 Idaho 792. 

Ill.—Paulsen v. McAvoy Brewing 
Co., 22© III.App. 273. See Wana- 
maker v. Chicago City Ry. Co., 
202 IlLApp. 122. 

Ind.—Louisville & Southern Indiana 
Traction Co. v. Miller, 142 N.EL 
410, 82 Ind.App. 344. 

Kan.—Fenn v. Kansas Gas & Elec¬ 
tric Co., 234 P. 77, 118 Kan. 13L 
La.—Gallman v. Young, 6 La.App^ 
137. 

Mo.—Merritt v. Kansas City. App.. 
46 S.W.2d 275—BVanklln v, Kan¬ 
sas City. App., 26# S.W. 502— 
Youtsey v. Chicago, R. I. & P. Ry- 
Co., App., 251 S.W. 468. 

WIs.—Ramsay v. Biemert, 258 N.W. 
355, 216 Wis. 631. 

(26) $4,655 for injuries to four¬ 
teen year old girl rendered uncon¬ 
scious and suffering compound com¬ 
minuted fracture of femur.—Balle 
V. Smith. 17 P.2d 224. 81 Utah 179. 

(27 > $4,500.—Hoelker v. American 
Press, 296 S.W. 1008, 317 Mo. 64. 

(28) $4,000. 

Mich.—Roach v. Fetrequin, 208 N. 

W. 695. 234 Mich. 551. 

Minn.—Birdsall v. Duluth-Superior 
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for fractures of the bones of the leg have been held j adequate or properor inadequate.55 


25 C.J.S. 


Transit Co., 267 N.W. 363, 1»7 

Minn. 411. 

Mo.—Thompson v. Kansas City Pub¬ 
lic Service Co., 114 S.W.2d 145, 232 
Mo.App. 1124—Eddings v. Chil¬ 
dress, App., 253 S-W. 130. 

Tex,—Texas & P. Ry. Co. v. Jeffer¬ 
son, Civ-App., 131 S.W.2d 175. 

(29) $3,500.—Pacific Const. Co. v. 
Cochran, 243 P. 405, 29 Ariz. 554. 

(30) $3,216.50 to a woman seven¬ 
ty-eight years of age, unusually 
healthy and vigorous for her age, 
W'hich resulted in a fracture of the 
inner condyle of the left tibia—a 
complete separation—and injury to 
the ligaments in the knee joint re¬ 
sulting in permanent injury to the 
knee.—Brandt v. City of Buluth, 196 
N.W. 932, 15S Mmn. 104. 

(31) $3,000. 

Ark.—Gates v. Plummer, 291 S.W. 
816, 173 Arlc. 27. 

Cal.—Trigueiro v. Skow, 74 P.2d 836, 
24 Cal.App.2d 253. 

Ky.—City of Ludlow v. Tupman, 283 
S.W. 963. 214 Ky. 630. 

(32) $2,989 to seventy year old 
man for broken femur.—Burke v. 
Town of Lawton, 223 M.W. 397, 207 
Iowa 586. 

(33) $2,875 for breaking both 
bones of leg, abrasions about ankle, 
bruises below knee, resulting in ul¬ 
cer, misalignment of bones, and per¬ 
manent damage to leg.—Reilly v. 
Buster, Giv.App., 52 S.W.2d 521, re¬ 
versed on other grounds 82 S.W.2d 
931. 125 Tex. 323. 

(34) $2,500. 

Ark.—Missouri Pacific Transp. Co. 

V. Porter, 134 S.'\V.2d 513. 

III.—See Garrity v. W. J. Newman 
& Co., 202 Ill.App. 194. 

Minn.—Hennek v. Lundh, 280 N.W. 
180, 203 Minn. 154. 

(35) $2,400. 

Ark.—Sakaba Oil Corporation v. 
Parish. 299 S.W- 1016, 175 Ark. 
618. 

T«nn.—East End Tire & Oil Co. v. 
Mallory, 2 Tenn.App. 101. 

(36) $2,393.—Bennett v. W. M. 
McAllister Co., 241 IlLApp. 502. 

(37) $2,250 plus hospital fees of 
$327.—Pruett v. Brantley, 127 So. 2, 
13 La.App. 208. 

(38) $2,040.60.—Copp v. Harmon, 
168 N.E. 701, 90 Ind.App. 348. 

(39) $2,003.—El Paso Electric Co. 
V. Be Nunez, Tex.Civ.App., 118 S.W. 
23 914, error dismissed. 

(40) $2,000. 

La.—Mercer v. Marston, 3 La.App. 
97. 

Mo.—Manuel v. American Car & 
Foundry Co., App., 23 S.W.2d 1073. 
N'.J.—Reinauer v- Hackensack Wa¬ 
ter Co., 105 A. 15, 92 N.J.Law 8. 


J (41) Sl,500. 

HI.—See Hoffman v. Chicago Rys. 

Co., 204 Ill.App. 414. 

Iowa.—Stutzman v. Younkt-rman, 
216 N.W, 627. 204 Iowa, 1162. 

(42) $1,477-50—Gu.stm v. As.skov, 

! 151 A. 443, 129 Me. 494. 

! (43) $1,325 for Pott’s fracture of 

! leg.—Lucas v. Luckenbach S. S. Co., 

; 252 P. 526, 141 Wash. 504. 

/ (44) $1,125.—Johnson v. Elmborg, 

; 205 N.W. 628, 165 Mmn. 67. 

: (45) $1,000. 

I III.—See Rose v. Morton, 204 Ill. 

! App. lOS. 

Kj".—City of Ashland v. Cummings, 
240 S.W. 63, 194 Ky. 645. 

(46) $750.—Guth v. Heines, 29 
Ohio N.P., N-S., 382. 

(47) $400 for fractured leg of ten 
year old child, necessitating wearing 
cast for six weeks and walking on 
crutches two and one half months. 
—Murphy v. Clayton, 15 S.W.2d 391, 
179 Ark. 225. 

(48) $300 for broken tibia and in¬ 
jury to knee joint.—Pedrow v. Ped- 
eroff. 247 P. 212. 77 Cal.App. 164. 

17 C.J. p 1107 note 64 [a]. 

54. Held adeoLuate or proper 

(1) $20,000 damages for com¬ 
pound fractures of both legs and 
other permanent injuries affecting 
mental horizon.—In re Luckenbach 
S. S. Co., D.C.N.Y., 16 F.2d 168, af-* 
firmed, C.C.A., 16 F.2d 171. 

(2) $10,000 for permanent injury 
to leg broken above knee.—Cole v. 
Central Contracting Co., 5 La.App. 
513. 

(3) $7,500.—Holbrook v. City of 
Monroe, La.App., 157 So. 566—Lan¬ 
dry V. McNeil Hunter Motor Co., 
122 So. 293, 38 La.App, 380. 

(4) $6,000.—Langley v, Viguerie, 
La.App., 189 So. 606—Martin v. 
Toye Bros, Yellow Cab Co., La.App., 
162 So. 257, affirmed 164 So. 175. 

(5) $3,500 for compound fracture 
of bones of leg and injury to nerves, 
with production of ulcers. — Stout v. i 
Lewis, 123 So. 346, 11 La.App. 503. ; 

(6) $2,500.—Breaux v. Roussell, j 

La.App., 151 So. 267—Selby v. Man- i 
ning. La.App., 145 So. 555. | 

(7) $2,000, plus hospital and doc¬ 
tors’ fees amounting to $302.—Gault 
V. Pineland Naval Stores Co., 85 So. 
219, 147 La. 501. 

(8) $1,500 to four-year old child, 
injured in crossing accident and suf¬ 
fering compound fracture of leg and 
other injuries.—Polizzi v. Louisiana 
Ry. & Nav. Co„ 131 So. 611, 14 La. 
App. 442. 

(9) $1,400.—The Tourist, B.C.Me., 
265 F. 700. 

(10) $1,200 for pain and suffering 
and $480 for expenses.—Moreau v. 
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Southern Bell Telephone & Tele¬ 
graph Co., La.App., 158 So. 412. 

(11) $1,000.—Taylor v. Victoria 

Nav. Co., La.App., 176 So. 519_ 

Thompson v. Donald, La.App., 169 
So. 242—Robichaux v. Dorion, 134 
So. 784, 17 La.App. 159. 

(12) $700 in addition to similar 

allowance for medical treatment._ 

Hartman v. Toyo Kisen Kaisha S, S, 
Co., D.C.CaL, 244 F. 567, reversed 
on other grounds Toyo Kisen Kaisha 
V. Hartman, 253 F. 422, 165 C.C.A. 
164. 

! (13) $500.—Cavicchi v. Gaiety 

I Amusement Co., La.App., 173 So. 
458—Blahut v. McCahil, La. App., 
163 So. 195. 

j (14) $450.—J. M. McAfee & Co. v. 
j Martin, 129 S.E. 168, 34 Ga.App. 247. 

I (15) $300 for injury to four year 
old child consisting of fracture of 
femur about two and one-half inch¬ 
es above knee.—Iglesias v. Camp¬ 
bell, La.App., 170 So. 265, reinstated 
175 So. 145. 

17 C.J. p 1108 note 65 [a], ’ 

55. Held inadequate 

(1) $8,500 for injuries to leg, 
making it impossible to continue 
profession, injured party’s sole 
means of support.—Matsler v. Jones 
Motor Co., 128 So. 721, 14 La.App. 
175. 

(2) $4,000 for compound fracture 
of tibia and fibula of right leg, re¬ 
sulting in permanent disability.— 
Alston V. Hankey, 156 A. 915, 108 N. 
J.Law 226. 

(3) $2,300 for fracture of left leg 
and right foot, resulting in seven 
months’ confinement, with medical 
bill of $600.—Ellis v. North Hudson 
Auto Bus Co., 135 A- 271, 5 N.J. 
Misc. 1. 

(4) $1,000. 

Ala.—Yarbrough v. Mallory, 144 So. 
447, 225 Ala. 579. 

La.—Smith v. Howard Crumley & 
Co., App., 171 So. 188. 

(5) $750 for fracture of leg.— 
Kane v. Kelly & McAlinden Co., 152 
A. 76, 8 N.J.Misc. 834. 

(6) $500 for pain and suffering of 
child, aged eight, having leg broken 
by automobile and remaining uncon¬ 
scious for forty-eight hours.—Selig- 
man v. Holladay, La.App., 154 So. 
481, 

(7) $295 for injuries received by 
thirty-three-year-old colored woman 
engaged as a domestic servant pri¬ 
or to accident.—^Warren v. Metro¬ 
politan Life Ins. Co., La.App., 190 
So. 855. 

(8) $100 damages for sixteen year 
old boy suffering transverse frac¬ 
ture of tibia, knee abrasions, and 
three weeks’ hospital confinement— 



25 C.J.S. 


BAMAOES! 


(4} Loss of One Leg ' Particular a*vards for loss of one hx wliich have 

' hecn held excr^Mve are listed in the as 

varloos awards for the loss of one leg have been , jV^j. ^ 1 ,^. of one leg which 

iiidiclally considered and held excessive, not excessive, ' : ^ ^ ^ 

adequate or proper, or Inadequate. h,'iV€ bctui hcid Hot fXCi.S5IVC.%**' adcCfll^i.C or prop 

Srhlf-nker v. Sussman, 1C0 A. 4f*S, I Mo.—Waliums v. Flt^-Tninp;, 2BI SAV. I 7>*-s for and t r;n??.“—P. 

5 N.J.Misc. 1046. 704, 46 A,L.R. v. Walla' 2 ^^ S.W. N15, 

c9) |75 damag’es to nine year old! 110) IliinfiCH, redur^i iiy the trial. 

boy for leg fracture.—Fjrko v. Ber-i court by n'quirin^ a nmdtitur of; $ J^^LlJl.l7n“-”K!uTnpp v. 

nard Bros., 140 A. 24, 6 N.J.Misc. ^ $7,500. exce.«.si\v, and a furlln-r re-; York <A'nt. R. Po., 166 X.Y.S. ^133, 

I mittitur required to reduce the judit- i 171^ AppdJiv. 2711, afTinned 123 N.E. 
17 C.J. p 11*^8 note 66 [a]. i ment to the j-um of $il,25’'.—Fi'us’t«-r ■ ^74. 226 X.Y. 666. 

I V. Davis, Mo., 252 S.W. 433. j $2r».0f!fj for wife and 12,100 for 

56. Held excessive j dl) |2fi,0')u. I husband for injury necessitating 

(1) $54,000 for loss of one leg | ^o.—Stahl v. St. Louis-San Fran-^imputation of right leg of wife.— 

and injury to the other, and to be! cisco Ry. €<>., 2S7 S.VV. 62«. ; En.sor v. Pennsylvania R. Co., 159 

reduced to $45,000.—Bosher v. In-‘ ^.Y.—-Fontanelia v. New York Cent. ' A. ^72. 366 Pa. 451. 

ternational By- Co., D.C.N.Y.. 15 F. r. Co., 174 X.Y.S. 537, BH6 AppL «lf)) |2ft.fM)0. 

2d 388. Div. 5S8. affirmed 126 N.E. 0 h 7, | Ind,—Jackson Rutledge, 122 N.E. 

(2) $45,000 to fifty-nine year old 228 N.Y. 546. j 57S, 18S Ind. 415. 

brakeman, earning $2,000 a year, ( 12 ) $15,000.—Thomp.son v, Smith, | Tex.—American Nat. Ins. Co. v. 
for injuries necessitating amputa- Mo., 253 S.W. 1023—Bryant v. Kan-' Denke. Civ.xVpp., 65 S.W.2d 522. 

tion of leg.—Mayor v. Central Yer- gas City Rys. Co., 228 S.W. 472, 2S6 i reversed on other groiinila 05 S.W. 

mont By. Co., D.C.N.Y., 26 F.2d 905, Mo. 342. I 2d 370, 12S Tex. 229, 107 A.D.R. 

affirmed, | (13) 112,000 to twelve year old! 

tiorari denied 49 S.Ot. -6, x.iS B-S. i g|j.j injury to leg necessitating! (ID $18,500.—See Flllippi v. 


tiorari denied 49 S.Ot 26, 27S U.S. 
624, 73 L.Ed. 545. 


2d 370, 12 s Tex. 229, 107 A.D.R. 
409. 

(11) $18,500.—See Flllippi v. 


amputation thereof, $9,000 being ad-1 Spring Talley Coal Co., 202 Ill.App. 


(3) A judgment for damages, equate.—McGinley v. City of Cher- 61. 


awarded a railroad engineer forty- ryvale, 40 P.2d 377, 141 Kan. 155. 
six years old and earning $175 a 17 C.J. p 1109 note 67 [a], 
month, for the loss of a leg above 

the knee, which was reduced by re- 5«7. Held not excessive 
mittitur ordered by the trial court d) $37,500. 


from $45,000 to $20,000, is still ex- Ca.—Georgia Ry. & Power Co. v. mo.—K am 


112) $18,000. 

III.—Lerette v. Davis, 225 Ill.App. 
93, affirmed Lerette v. Director 
General of Railroads, 137 N.E. 
811, 306 III. 348. 


cessive, and will be reduced to $15,- 

000.—Greenwell v. Chicago, M. & St. _ __ __ ___ ___ 

P. Ry. Co., Mo., 224 S.W. 404. III.—Bolle v. Chicago & N. W. Ry. ri-Kansas-Texas R. Co. v. Kamer, 

<540 nnn sift OftO— Ill.App. 545, certiorari 51 S.Ct. 216, 282 U.S. 903, 75 D.Ed. 

(4) $40,000 excessive by $10,000.— granted Chicago & N. W. Ry. Co. 79 - 

Galveston, H. & S. A. Ry. Co. v. Bolle, 51 S.Ct 655, 283 U.S. 818, 

Andrews, Tex.Civ.App., 291 S.W^ 590. 7 ^ L.Ed. 1434, certiorari denied (IS) 117,600.—Roads v. Kelleher 

(5) $42,500 to forty-eight year old 52 S.Ct. 6 , 76 D.Ed. 1299, reversed Drayage & Warehouse Co., Mo., 26 

locomotiv'e engineer for unusually on other grounds 52 S.Ct. 59, 284 S.W.2d 764. 

painful injuries requiring amputa- U.S. 74, 76 L.Ed. 173. ^ 14 ) |is,O 00 ,—Ballance v. Dun- 

tion of leg excessive by $6,500.—Jen- ( 2 ) $30,000. nington, 224 N.W. 434, 246 Mich, 

nings V. Chicago, R. I. & P. Ry. Co., —Giroud v. Andryshowich, 139 36. 

D.C.Minn., 43 F.2d 397. A. 898, 6 N.J.Misc. 47. 

( 6 ) ?4e,000 for amputation of one Tex.—American Nat. Ins. Co. v. Transfer & Storage 

leg, compound fracture of other leg, Nussbaum, Civ.App., -30 b.V . Bedwell 35 F.2d 1022 95 

and injury to back of forty-three 1102 , dismissed for want of ju- 

year old railroad switchman, earning risdiction. jlb^Scofield v. W’'abash Ry. Co., 214 

$6.64 per day before injuries and $27,500.—Kijowski v. Times Ill.App. 353. 

working for city at $4.20 per day Corporation, 18 N.E.2d 754, 298 Kan.—Emerick v. Jones Motor Cax 

thereafter, excessive by $15,000.— 22$, affirmed 23 N.E.2d 70S, co., 178 F. 399, 104 Kan. 136. 

Mann v. St. Louis-San Francisco Ry. jjj gj^lL. Ky.—Louisville & N. R. Co. v. Car- 

Co., Mo., 72 S.W.2d 977. $25,915.—St. Louis, S. F. & ter, 10 S.W.2d 1064, 22S Ky, 561. 

(7) $27,500 verdict for forty-five rj, j^y v, Wilson, Tex.Civ.App., Minn.—^Weasler v- Murphy Tmakf^r 

year old housewife suffering loss of 262 S.'W. 1074, reversed on other & Storage Co., 208 N.W. 657, 167 
one leg and other severe injuries ex- grounds, Com.App-, 279 S.W. 808. Minn. 211. «« 

cessive by $12,500.—Tarleton-Gas- $.21$ 000 ^Kepner v Clev^eland, ^Mitcheli v. T*abash Ry. Co», 

para V. Ma^ochee, 133 So. 409, 16 La. ^ L bT co 15 S.W.ai Vw^tll 

' ^5. certiorari aenied Cleveland. C.. v ChitSg'; B & Q R. cZ 

( 8 ) ?27,414.S5 to prominent sixty- C. & St. L. By. Co. v. KepnOT, 50 S. ^ ^ ^go Mo. 66 S, 10 A.L. 

two-year-old practicing attorney, Ct. 24, 280 L.S. 564, 74 L.Ed, 618. ^ 


M issouri-Kansas- 


Simms, 126 S.E. 850, 33 Ga.App. Texas R. Co., 32 S.W.2d 1075, 326 


Mo- 792, certiorari denied Missou- 
ri-Kansas-Texas R. Co. v. Kamer, 
51 S.Ct. 216, 282 U.S. 903. 75 L.Ed, 
795. 


(13) 117,600.—Roads v. Kelleher 


(15) $15,000. 


Co. V. Bedwell, 35 F.2d 1022, 95 
Colo. 280. 

Ill. —Scofield V. Wabash Ry. Co., 214 
Ill.App. 353. 


Minn. 211. 

Mo,—^Mitcheli v. Wabash Ry. Co., 69 
S.W.2d 286, 334 Mo, 926 —Israel v. 
Wabash R. Co., 239 S.W, 81— 
Hurst V. Chicago, B. -& Q. R. Co., 
219 S.W. 566, 380 Mo. 566^ 10 A.L. 
R. 174. 


whose left leg had to be amputated ($) $24,375.—Lindley v. Wabash I jq-^j^l^Ketterer v. Public Service R- 


at mid thigh to save his Hfe, exces- Ry. Co., 233 N.W- 450, 120 Neb. 195, 
sive by $10,000.—Bullock v. Fidelity modifying 231 N.W. 812, 120 Neb. 
& Casualty Co. of New York, La. 105 ^ and ceytiorari denied Wabash 


Co., 135 A, 679, 5 N.J.Misc. 15P- 
(16) $14,000.—See Catani v. IllI- 


App.. 187 So. 93. R. Co. V. Bindley, 61 S.Ct. 655, 283 nois Third Vein Coal Co.. 209 IlLApp. 

<9i S9>; nnn U-®- *«*• 

& K. V. B. CO. y. : 47) ^12.541, of which «3,833 was _ SW m"" 

Daily, 127 So. 575, 157 Miss. 3. I for loss of earning capacity and J8,- City Rys. Co., Mo.. 2 l>l s,.w. 6 

25 C.J.S.—61 961 
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f5) Loss of Both Legs 

Various awards for the loss of both legs have been 
considered and held excessive or not excessive. 

Particular a\rards for loss of both legs which 
have been held excessive^O oj- not excessive^^ are 
listed in the footnotes. 


(6) Loss of Foot or Leg below the Knee 

Various awards for the loss of a foot or leg below 
the knee have been considered and held excessive, not 
excessive, adequate or proper, and inadequate. 

Particular awards for loss of foot or leg below the 
knee which have been held excessive are listed in the 
footnote^^ as arc awards for loss of foot or leg be¬ 
low the knee which have been held not excessive, 


(IS) ?13,000.—Glarizio r. Davis, 
194 866, 110 Neb. 679. 

(19) ^12,721. —Balzer v. Caldwell, 
263 N.W. 705, 220 Wis, 270. 

(20) $12,000.—Tecumseh Coal & 
Mining Co. v. Buck, 135 N.E. 4SI, 192 
Ind. 122. 

(21) $11,686.—Ford v. Philadel¬ 
phia <Sc Reading Coal & Iron Co., 105 
A. 885, 262 Pa. 514. 

( 22 > $ 10 , 000 . 

Ga,—Atlanta Gaslight Co. v. Cook, 
134 S.B. 198, 35 Ga.App. 622. 

JCy .—McGraw v. Ayers, 58 S.'W'.2d 
3i8. 248 Ky. 166. 

<23) $9,500. 

Ill.—See Daly v. New Staunton Coal 
Co., 203 Ill.App. 164, affirmed 117 
N.E. 413, 280 Ill- 175. 

Ky.—Cumberland R. Co. v. Girdner, 
212 S-W. 105, 184 Ky. 375. 

(24) $9,120,75.—Foley v. Hines, 
111 A, 715, 119 Me. 425, certiorari 
denied Payne v. Poley, 41 S.Ct. 450, 
256 U.S. 690, 65 L.Ed. 1173. 

(25) $8,000.—Baldwin Piano Co. v. 
Allen, US N.E. 305, 187 Ind. 315. 

(26) $7,491.66.—Bolduc v. Garce- 
lon, 144 A. 395, 127 Me. 482. 

(27) $6,750.—McNulty v- Atlas 
Portland Cement Co., Mo.App., 249 
S.W. 730. 

(28) $5,000.—Bonzik v, Delaware 
& Hudson R. Corporation, D.C.Pa., 25 
F.Supp. 435. 

(29) $3,000.—Fisher v. Schlegei, 
172 A. 658, 315 Pa. 390. 

(30) $2,000.—^Handlon v. Henshaw, 
221 N.W. 489, 206 Iowa 771. 

17 C.X p 1109 note 68 [al. 

5a Keld adeg^nate or proper 

(1) $10,000 for loss of leg, $5,000 
for physical and mental pain and 
suffering, and $3,414.85 for expenses. 
—Bullock V. Fidelity & Casualty Co. 
of New York, La.App., 187 So. 93. 

(2) $5,500.—The Haraldshaug, C. 
C.A.Va., 20 F.2d 337. 

17 C.J. p 1110 note 69 [a]. 

59. XCeld inadequate 

(1) $5.000.—Southall v. Smith, 92 
So. 402, 151 La. 967, 27 A.L.R. 1194. 

(2) $3,000.—Talvo v. Star Box & 
Lumber Co., 287 N.Y.S. 940, 248 App. 
Div. 614. 

17 CJ. p 1110 note 70 ta3. 

60. Keld excessive 

(1) $85,000.—Aly v. Terminal R. 
Ass’n of St. Louis, 119 S.W.2d 363, 


36S, 342 Mo. 1116, citing Corpus 

Juris, and certiorari denied Terminal 
R. Ass'n of St. Louis v. Aly, 59 S. 
Ct. 251. 305 U.S. 655, 83 L.Ed. 424. 

(2) $38,625.—^Dunton v. Hines, D. 
C.Me., 267 F. 452. 

17 C.J. p 1110 note 71 [ap 

61. Held not excessive 

(1) $75,000.—Toledo. C. & O. R. R. 
Co. V. Miller, 140 N.E. 617, 108 Ohio 
St, 388. 

( 2 ) $50,000.—McKeon v. Delaware, 
L. & W. R. Co., 127 A. 34, 100 N.J. 
Law 258. 

(3) $42,500.—^Mudrick v. Market 
Street Ry. Co., SI F.2d 950, 11 Cal. 
2d 724, 118 A.L.R. 533. 

(4) $42.000.—Chicago, I. & L. Ry. 
Co. V. Stierwalt, 153 N.E. 807, 87 
Ind.App. 478, certiorari denied 49 S. 
Ct. 32, 27S U.S. 633, 73 L.Ed. 551. 

(5) $29,965.18.—Prince v. Maine 
Cent. R. Co., 119 A, 192, 122 Me. 
130. 

( 6 ) $25,000. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Womble, 199 S.W. 81, 131 Ark. 
411. 

La.—^Leininger v. New Orleans Ry. 
& Light Co., 91 So. 521, 150 La. 
1089—Shally v. New Orleans Pub¬ 
lic Service Sewerage & Water 
Board, 1 La.App. 770, affirmed 105 
So. 606, 159 La. 519. 

17 C.J. p 1110 note 72 [a3. 

62. Held excessive 

<1) $40,000 to be reduced to $25,- 
000.—Wichita Falls, R. & Ft. W. 

R, Co. V. Combs, Tex.Civ.App., 250 

S. W. 714, affirmed, Com.App., 268 S. 
W. 447. 

(2) $32,000 should be reduced by 
$10,000.—Curran v. Union Stock- 
yards Co. of Omaha, 196 N.W. 135, 
111 Neb. 251. 

(3) $30,000. 

Cab—White v. Davis, 284 P. 1086, 103 
Cal.App. 531, 

Mo.—^ROed V. Terminal R. Ass’n of 
St. Louis, 62 S.W.2d 747—Cole v. 
St. Louls-San Francisco Ry. Co., 
61 S.W.2d 344, 332 Mo. 999—Turn- 
bow V. Kansas City Rys. Co., 211 
S.W. 41, 277 Mo. 644. 

(4) $25,000. 

Fla.—^Atlantic Coast Line R. Co. v. 

Kinlaw, 157 So. 341, 117 Fla, 166. 
N.J.—Peury v. Reid Ice Cream Co., 
126 A. 462, 2 N.J.Misc, 1008. 

(5j $24,486.20.—^Hatch v. Portland 
Terminal Co., 131 A. 5, 125 Me. 96. 
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( 6 ) $ 20 , 000 .—Johnson v. Chicago 
& E. I. Ry. Co., 64 S.W.2d 674, 334 
Mo. 22—Fitzsimmons v. Missouri 
Pac. R. Co., 242 S.W. 915, 294 Mo. 
551. 

(7) $18,000.—Akins v. Payne, 199 
P. 464, 109 Kan. 474, certiorari de¬ 
nied Davis V. Akins, 42 S.Ct. 185, 257 
U.S. 658, 66 L.Ed. 421. 

( 8 ) $17,500 as reduced from $25,- 
000 excessive by $2,500.—Evens v. 
Terminal R. R, Ass'n of St. Louis, 
Mo., 69 S.W. 2 d 929. 

(9) $17,000.—Miller v. Schaff, Mo., 
228 S.W. 488, petition dismissed 
Schaff v. Miller, 42 S.Ct. 53, 257 U. 
S. 651, 66 L.Ed. 417. 

(10) $15,000.—^Neal v. Kansas City 
Rys. Co., Mo., 229 S.W. 215—Jones 
v. St. Louis-San Francisco Ry. Co., 
228 S.W. 780, 287 Mo. 64. 

(11) $13,500.—Grennon v. New Or¬ 
leans Public Service, 120 So. 801, 
10 La.App. 641. 

( 12 ) $ 11,000 should be reduced to 
$7,390, where plaintiff was also to 
receive $2,710 under the Workmen’s 
Compensation Act.—Lowe v. Mor¬ 
gan’s Louisiana & T. R. & S. S. Co., 
90 So. 429, 150 La. 29. 

(13) A verdict for loss of foot and 
ankle has been held excessive in so 
far as it exceeded $10,000.—^Kibble 
v. Quincy, O. «&: K. C. R. Co., 227 S. 
W. 42, 285 Mo. 603. 

(14) $10,000, after reduction from 
$15,000.—Cincinnati Traction Co. v. 
Wynne, 25 Ohio Cir.Ct., N.S., 49, 27 
Ohio ^ir.Dec. 478, modifying 18 Ohio 
N.P., N.S., 409. 

17 C.J. p 1110 note 73 [a], 

63. Held not excessive 

(1) $30,000.—Taylor v. Southern 
Ry. Co., 259 Ill.App. 271, reversed on 
other grounds 182 N.E. 805, 350 III* 
189. 

(2) $25,000. 

Cal.—Jaques v. Southern Pac. Co., 
48 P. 2 d 63, 8 Cal.App.2d 738. 

IlL—Dunn v. Chicago, R. I. & P- 
Ry. Co., 248 Ill.App. 26—Maska- 
liunas v. Chicago & W. I. R. <5o., 
235 IlbApp. 198, affirmed 149 N.E. 
23, 318 Ill. 142. 

Miss.—St. Louis & S. F. Ry. Co. v. 
Hays, 101 So. 548, 136 Miss. 701. 

(3) $20,444.—St. Louis-San Fta^ 
cisco Ry. Co. v. McCommon, 62 S.W, 
2d 954, 187 Ark. 824, certiorari denied 
54 act. 438, 291 U.S. 661, 78 L.M. 
1053. 
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adequate or proper,or inadequate.®^ ^ I\'in:cii1ar a%vards for fliortniiiiif of leg whicli 

(7) Shortening of Leg ; have Inen held excc'^ive are lihltd in the h>fit- 

Various awards for shortening of the {eg have bten ; l:k'./aise are av.;irds for the shortening 

held excessive, not excessive, adequate or proper, and j 

Inadequate. . of a leg ivhicli have !♦« eii licLi not excessive,®*^ 


(4) $20,000. I 

Cal.—Rr>i?prs v. Interstate Transit | 

Co., 207 P. SS4. 212 Cal. 30, cer¬ 
tiorari denied Interstate Tran.sit 
Co. V. Ros:ers, 52 S.Ct. 22, 2S4 U.S. 
C40, 76 L.Ed. 545. 

Ky.—Chesapeake & O. Ry. Co. v. Dix¬ 
on, 290 S.W. 1064, 218 Ky. 84. 

Tex.—Galveston, H. & S. A. R. Co. xv 
Hopkins, Civ.App., 202 S.W. 222, 
error refused. 

(5) 119,458,18, including over |1,- 
SOO for hospitalization and doctors’ 
services to twenty-one year old girl 
for injury necessitating amputation 
of leg below knee.—Pox v. Minne¬ 
apolis St. Ry. Co., 251 N.W. 916, 190 
Minn. 343. 

(6) 117,000. 

Colo.—Colorado Springs & I. Ry. Co. 
V. Kelley, 176 P. 307, 65 Colo. 
246. 

Ill,—Liska V. Chicago Rys. Co., 149 
K.E. 469. 31S Ill. 570. 

(7) $15,200.—Standard Oil Co. v. 
Titus, 219 S.W. 1077, 187 Ky. 560. 

(8) $15,000. 

Cal.—Darling v. Pacific Electric Ry., 
242 P. 703, 197 CaJ. 702. 

Ill.—See Kaminsky v. Chicago Rys. 
Co., 208 Ill.App. 304, affirmed 121 N, 
E. 596, 286 Ill. 271. 

Mo.—Evans v. Missouri Pac. R. Co., 
116 S.W.2d 8, 342 Mo. 420. 

K.J.—Balog V. F, M. Mitchell Motor 
Co-, 130 A. 441, 3 N.J.Misc. 1000. 
Pa.—Rex V. Lehigh Valley Transit 
Co., 199 A. 324, 330 Pa. 275. 

Tenn.—^Kroger Grocery & Baking 
Co. V. Addington, 74 S.W.2d 650, 
IS TenmApp. 191. 

Tex.—Galveston, H. & S. A. By. Co. 

V. Summers, Civ.App., 278 S.W. 
881—El Paso Electric R. Co. v. 
Allen, Civ.App., 208 S.W. 739, error 
refused. 

Utah.—Morgan v. Ogden Union Ry. 
& Depot Co., 294 P. 541, 77 Utah 
325. 

(9) $12,000.—Sucesores de Perez 
Hermanns v. Costa, C.C.A.Porto Rico, 
281 P. 439. 

(10> $11,000.—Swanson v. Peoria 
& P. U. Ry. Co., 219 Ill.App. 59. 

(11) $10,428.—Peneffi v. Duluth, M. 
& N. Ry. C!o., 204 M.W. 524, 164 Minn. 
6 . 

(12>; $10,000. 

Mich.—^Anderson v. Detroit Motor- 
bus Co., 214 N.W. 172, 239 Mich. 
390. 

Mo.—Pearson v. Kahsas Cit 3 r, 78 S. 

W. 2d 8l—Sacre v. St. Lpuis Mei> 
chants’ Bridge Tehninal Ry. Co., 
260 S.W. 85—^Poster V. iStosas City 


Ry.«?. Co., 23.5 S.W. Uf7'‘—Torran| it) 

V. Pryor, 21o S.W, \ Lii.—Toslnro v. City of 

N.Y.—Swr;dak v. R. To.. 20'’: j App., 17h So. on otli- 

N.Y.S. 7.91, App.Biv. 553, af- j er grounds 174 Su. Ill, 187 La. 

firmed 147 N.E. iOo, 23.> X.Y. 519.! €*■.. 

(1.1; Jensen V. M. j v. Steel & Tubes. 390 

& St. l\ It. Co., 194 N.W. 620, 256 j N.Y.S. 570, 252 App.l^'JV. S74. 
Minn. 21S. j <5) —Diixis v. Buck’® Stove 

(14) $7,500. ! & Range Co., 49 S.W.ldJ 47, 129 Mo. 

La.—Clements v. Texas &; P. Ry. Co., | 

SS So. nsfi 118 La. 2«\50. (6) I IS, 000.—Christiansen y. St. 

Tenn.—Hot Blast Coal Co. v. Williax, | Louis Public Service Co., 62 S.W.2d 
10 Tenn.App. 226. j S28, 33.1 Mo. 408. 


(15) $6,(!iO0.—Kurtz v. Detroit 
United Ry., 190 N.W. 664, 221 Mich. 
82. 

(16) $5,000. 

U.S.—Bonzik V. Delaware & Hud¬ 
son R. Corporation, D.C.Pa, 25 P. 
Supp. 435. 

Ky.—Central Consumers* Co. t. 

Lamberg, 242 b.W. 12, 195 Ky. 131. 
La.—^Xew Orleans Great Northern R. 
Co. V. S. T, Alcus & Co., 105 So. 
9l, 159 La. 36. 

Mo.—Harris v, St. Louis & S. P. R. 
Co., App., 200 S.W. 111. 

(17) $4,300.—See Pochco v. Illi¬ 
nois Terminal R. Co., 210 Ill.App. 
598. 

17 C.X p 1110 note 74 [a]. 

G4. Held adequate or proper 

(1) $4,000.—In re Lee Transit 
Corporation, C.aA.N.Y., 37 F. 2 d 67. 

( 2 ) $3,791.—Siebert v. Patapsco 
Ship Cleiling & Stevedore Co., D.C. 
Md., 253 P. 685, affirmed Patapsco 
Ship Ceiling & Stevedore Co. v. Sie¬ 
bert, 258 P. 990, 169 C.C.A. 134. 

65. Held inadequate 

(1) $11,000.—The Pontin Brothers, 

C. C.A.N.Y., 47 P.2d 595, modifying, 

D. C., 42 P. 2 d 556. 

(2) $1,900 to eight year old boy 
for loss of leg below knee.—^Nitti v. 
East River Mill & Lumber Co., 206 
N.Y.S. 237, 210 App.Div. 482. 

66 . Held excessive 

(1) $50,000.—Christman v. Union 
Ry. Co. of Nfew York City, 205 N.Y. 
S. 594, 210 App.Div. 104, reversing 
Christman v. Union Ry. Co. of New 
York, 200 N.Y.S. 800, 121 Misc. 247. 

(?) $33,000, reduced to $28,000 
held still excessive, and, condition¬ 
ally reduced to $23,000.—Oaredpy v. 
Chicago, M. St. P, & P. R. Co., 223 
N.W. 605, 176 Minn. 331, followed in 
Garedpy v. Chicago, M., St P. & P. 
B. Co.. 226 N.W. 943, 178 Minn. 620, 
certiorari denied Chicago, M., St P. 
^ P. R. Co. V. Garedpy, 50 S.Ct 246, 
2$1 U.S. 729, 74 L.Ed. 1145. 

(3) $25,875 decreased to $15,000.— 
Koontz V. Messer, 181 A. 792, 320 
Pa. 487. 


(7) $12,if6 $.—Smman v. Dexter, 
114 A, 75, 96 Conn. 334. 

(8) $12/)00.—Powell V. Kansas 

City Rys. Co., Mo., 226 S.W. 916. 

(9) $10,000. 

Mo.—Brocker v. Gambaro, S S.W.2d 
928. 

N.J.—Frank© v. Reddan, 154 A. 201, 
9 N.J.Misc. 396. 

Wash.—O'Brien v. Griffiths & 
Sprague Stevedoring Co., 199 F, 
291, 116 Wash. 302. 

(10) $8,000.—Neuman v. Eddy, 130 
So. 247, 15 La.App. 45. 

(11) $6.500.—Wienert v. Rubel. 
131 A. 77, 3 N.J.Misc. 1213. 

(12) $5,000.—Alalmma Po'wer Co. 
V, Goodwdn, 98 So. 124, 210 Ala. 
388. 

17 C.J. p 1111 note 75 |aR 

67. Held aot excessive 

(1) $31,2S1>.4S to fifty year old 
woman.—Rigg v. Lewfis, 145 A 22S, 
7 N.J.Misc. 290. 

(2) $30,000,—McNair V. Berger,, 15 
P.2d 834, 92 Mont. 141. 

(3) $20,000.—Murphy v. Bemheim 
& Sons, 194 A. 194, 327 Fa. 285. 

(4) $18,500.—Boyle-Farrell Land 
Co. V. Haynes, 256 S.W. 43, 161 Ark, 
183, 

(5) $18,000. 

HI.—Welch V, City of Chicago, 236 
Ill.App. 520, affirmed 154 N.EL 226, 
323 III, 49S. 

Tex,—Gulf, C. & a F.' Ry. Co. v. 
Crow* Civ.App., 230 S.W, 217, errbr 
refused. 

(6) $15,000. 

R.I.—Gallo V. Simpson Spring Co., 
181 A 915. 55 R.L 410. 

Wash.—Colvin v. Auto Interurban 
Co., iS3 P. 365, 132 Wash. 591. 

(7) $13,500.—^West Lumber Co. v. 
Powell, Tex.Civ.App., 221 S.W. 339, 
dismissed for want of jurisdiction. 

(8) $12,700 to twenty-six year oM 
attractive married woman.—Sanders 

V. Lowrimore, Tex.Civ.App., 109 S, 

W. 2d 28S. 

(9) $12,500.—Davis 
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adequate or proper,or inadequate.®^ 

(8) Injuries to Knee 

Various awards for injuries to knee have been con¬ 


sidered and held excessive, not excessive, adequate or 
proper, and Inadequate. 

Particular awards for injuries to tlie knee which 


Bakeries Corporation, 151 A. 91, S 
N.J.Misc. 591. 

( 10 ) $ 12 , 000 . 

Mich.—Scliniirr v. Detroit United 
Pwy.. 19S N.W. 772, 222 Mich. 591. 
Mo.—Wheeler v. Missouri Pac. R. 
Co., IS S.W. 2 d 494, 322 Mo. 271, cer¬ 
tiorari denied Missouri Pac. R. Co. 

V. Wheeler, 50 S.Ct. 27, 2S0 U.S. 
563, 74 L.Ed. 621. 

(11) $10,250 for boy sixteen years 
old who suffered fractured skull, 
fracture of right leg causing short- j 
ening of leg one half inch, injury to 
one eye, and scars on face and neck. 
— Heil V. Seidel, 60 S.W.2d 626, 249 
Ky. 314. 

( 12 ) $ 10 , 000 . 

Cal.—Malmstrom v. Bridges, 47 P. 
2d 336, 8 Cal.App.2d 5—Corvello v. 
Baumsteiger, 1 P.2d 484. 115 Cal. 
App. 194—Moreno v. Lk)s Angeles 
Transfer Co., 186 P. 800, 44 Cal. 
App. 551. 

Mich.—Do Haan v. Winter, 251 N.W. 
391, 265 Mich. 101. 

Mont.—Mellon v. Kelly, 41 R2d 49, 
99 Mont. 10. 

N.J.—Peters y. U. S. Stores Corpora¬ 
tion. 127 A. 274, 3 X.J.Misc. 110. 
affirmed 129 A, 922, 101 X.J.Uaw 
568. 

N.Y.—Di Gerlando v. Second Ave. R. 
Corporation, 278 N.T.S. 797, 115 
Misc. 168, affirmed 284 N.T.S. 364, 
246 App.Div. 585. 

Wis.—Nelson v. Pauli, 186 N.W. 217, 
176 Wis. 1. 

(13) $9,800.—Faulkner v. Parish 
Mfg. Co., 166 N.W, 954, 201 Mich. 
182. 

(14) $9,000.—Godfrey v. Vinson, 
110 So. 13, 215 Ala. 166. 

(15) $8,500. 

Minn.—Torek v. Potter, 207 N.W. 
188, 166 Minn. 131. 

Tex.—St- Louis Southwestern Ry. 
Co. of Texas v. Lewis, Civ.App., 
297 S.W. 896, reversed on other i 
grounds, Com.App., 5 S.W-2d 765, 
rehearing denied 10 S.W.2d 534 —j 
Hines v. Messer, Civ.App., 218 S. j 

W. 611, dismissed for want of ju¬ 
risdiction, 

(16) $8,000. 

Mich.—^Kemp v. Aldrich, 282 N.W. 
833, 286 Mich. 591, reversed on 
other grounds 286 N.W. 81, 286 
Mich. 715. 

Mo.—^Kleckamp v. La.utenschlaeger, 
266 S.W. 470. 305 Mo. 528. 

N.T.—Stepp V. Tyne-Willey, 292 N. 
T.S. 577, 249 App.Div. 892. 

(17) $7,500, 

Ill.—Smoot V. Hollingsworth, 265 
Ill.App. 447. 


Ind.—IMellencamp v. Cockerham, 

App., 23 N.E 2d 599. 

Mo.—Boyd V. Kansas Citv, 237 S.W. 

1001, 291 Mo. 622—Trussell v. 

I Waight, App., 2S5 S.W. 114—Angle 

V. Fleming, App., 259 S.W. 143— 

I Woods V. Kansas City Light & 

Power Co., App., 212 S.W. 899. 

N.J.—Stork V. Barbour Flax Spin¬ 
ning Co., 138 A. 509, 5 N.J.Misc. 
837. 

(IS) $7,000. 

Ind.—Central Indiana Ry. Co. v. 
Mitchell, 199 N.E. 439, 102 Ind. 
App. 121. 

Minn.—Ludwig v. Haugen Motor Co., 
245 N.W. 371, 187 Minn. 315. 

Pa.—Wright V. Straessley, 182 A. 
682, 321 Pa. 1—Bowman v. Stou- 
man, 141 A. 41, 292 Pa. 293. 

Wis.—Murray v. Tellow Cab Co., 192 
N.W. 1021, ISO Wis. 314. 

(19) $6,880.—Shirley v. Kansas 
City Southern Ry. Co., 298 SW. 
125, 221 Mo.App. 1158. 

(20) $6,500. 

Ky.—Danville Light, Power & Trac¬ 
tion Co. V. Baldwin, 217 S.W. 910, 
186 Ky. 683. 

Neb.—Patterson v. Kerr, 254 N.W. 
704, 127 Neb. 73. 

R.I.—Landi v. Kirwin & Fletcher, 
157 A. 301, 52 R.I. 57. 

( 21 ) $ 6 , 000 . 

Minn.—^Allen v. Johnson, 175 N.W. 
545, 144 Minn. 333. 

N.J.—Reinhardt v. G. W. Tisdale, 
Inc., 133 A. 523, 4 N.J.Misc. 527— 
Bernard v. Adams, 116 A. 792. 

(22) $5,458.—Olsen v. Peerless 
Laundry, 191 P. 756, 111 Wash. 660. 

(23) $5,000. 

Ky.—City of Paducah v. Konkle, 33 
S.W.2d 608, 236 Ky. 582. 

La.—Tyler v. Feldman, App., 161 So. 
763. 

Mo.—Moll V. Wells, App., 270 S.W. 
154—Vallie v. Lutz, App., 269 S. 

W. 947—Bowman v, Kansas City 
Electric Light Co., App., 213 S.W. 
161. 

Ohio.—Community Traction Co. v. 
Reno, 164 N.E. 429, 30 Ohio App. 
143. 

Wash.—^Mclnnes v. John, 49 P.2d 
909, 184 Wash, 144. 

(24) $4,500. 

Ind.—Gatewood v. Lynch, App., 23 
N.E.2d 289. 

N.J.—Gunnion v. Pern, 139 A. 893, 

; 6 N.J.Misc. 26. 

I (25) $4,000- 

Conn.—Szivos v. Leonard, 155 A. 
637, 113 Conn. 522. 

Ill,—See Sprengel v. Schroeder, 203 
IlLApp. 213. 


(26) $3,500.—Heitman v, Kluber- 
tanz, 247 N.W. 583, 188 Minn. 486, 

(27) $3,000 for permanent physical 
injuries and $ 1,000 for pain and suf¬ 
fering for fracture of both bones of 
leg, shortening leg.—Maggiore v. 
Laundry & Dry Cleaning Service, 
La.App., 150 So. 394. 

(28) $2,800.—Barker v. Perry, Me., 
2 A.2d 625. 

(29) $2,500.—Martin v. Zatarain, 
7 La.App. 629. 

(30) $2,000 for permanent injuries 
and $500 for suffering.—Lopez v. 
Charles, 99 So. 521, 155 La. 663. 

(31) $2,000.—Alercer v. Rosenblath, 
100 So. 414, 156 La. 249. 

(32) $900.—Parsley v. Horn, 276 
S.W. 800, 210 Ky. 792. 

(33) $750.—Geer v. City of Des 
Moines, 167 N.W. 635, 183 Iowa 837. 

(34) $500.—Cirpriano v. Casalla, 
ISO A. 885, 3 N.J.Misc. 1174. 

17 C.J. p 1111 note 76 [aj. 

68. Held adequate or proper 

( 1 ) $3,460 to thirty year old wo¬ 
man for serious leg fracture which 
did not result in permanent injury 
and did not impair her ability to 
walk, notwithstanding injured leg 
was imperceptibly shorter than the 
other leg.—Dillon v. New Orleans 
Public Service, La.App., 170 So. 406. 

( 2 ) $3,000 to laborer’s wife, forty- 
seven years old, upon whom fell 
from a building being demolished 
cement and cornice stones, one of 
them a granite beam eight feet long, 
twenty inches wide, and ten inches 
thick, falling upon her leg, breaking 
it below the knee, and bruising and 
lacerating the flesh so that she was 
confined to the hospital in fear of 
blood poisoning, and required to use 
a crutch and stick for some months, 
while her leg was permanently 
shortened.—Schneller v. Louisiana 
State Rice* Milling Co., 86 So. 663, 
148 La. 88 . 

69. Held inadequate 

(1) $3,500.—^Wager v. State, 14 

N.Y.S.2d 29, 257 App.Div. 580, modi¬ 
fying 10 N.T.S. 2d 310, 170 Misc. 

357. 

( 2 ) $1,500 to inmate of state 
homeopathic hospital.—Gallagher v. 
State, 288 N.T.S. 2, 248 App.Div. 663. 

(3) $1,005 for six year old boy who 
received broken leg and who limped 
after leg had healed because it was 
shorter than other leg, in addition 
to $670 paid to Infant’s father for 
doctor’s and hospital bills.—De Gris^ 
tina V. Swift & Co., 285 N.T.S. 34, 
158 Misc. 91. 

17 C.J. p 1112 note 77 [aj. 
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have been, according to the facts and circumstances j the case. htM exct ssive"'’' or not excessive,"^ 


70. Held excessive 

(1) 120,915.—Van Baast v. Thi- 
baut Feed Slills, La.App., 151 So. 
225. 

(2) |;2<i/i00. 

Miss.'—IVyne v. McNeeley, &5 So. 

197, 122 Miss. 248. 
iV-J.—Finnegan v. Goerke Co., 157 A. 
155, 9 N.J.Misc. 1082. 

(3) $19,325.—Gail v. City of Phila¬ 
delphia, 117 A. 69, 273 Pa. 275. 

(4) $17,500 for injuries to sixty- 
six-year-ojd man, consisting of frac¬ 
ture of kneecap and the tearing 
loose of tendons.—Southern Kansas 
Stage Lines Co. v. Crain, 89 P.2d 
968, 185 Okl. 1. 

(5) $16,850.—Curtis v. Public Serv¬ 
ice Ry. Co., N.J., 139 A. 241, 

( 6 ) $12,500.—West v. Central R. 
Co. of New Jersey, 135 A. 82, 4 
N.J.Misc. 990. 

(7) $10,000.—Wiggins v. North 
Coast Transp. Co., Wash., 98 P.2d 
675. 

( 8 ) $8,500.—Mattson v. Carlisle 
Packing Co., 212 P. 179, 123 Wash. 
243. 

(9) $6,000. 

Fla,—Florida Motor Lines v. Brad¬ 
ley, 174 So. 863, 128 Fla. 392. 

Iowa.—Powers v. Iowa Glue Co., 
168 N.W. 326, 183 Iowa 1082, 

Mo.—Ruppel V. Clayes, 72 S.W.2d 
833. 230 Mo.App. 699. 

(10) $5,000. 

CaL—Hoover v. King, 24 P.2d 871, 
134 Cal.App. 16. 

Mo.—Erxleben v. Kaster, App., 21 S. 
W.2d 195. 

(11) $4,500. 

Me.—Beaudoin v. W. F. Mahaney, 
Inc., 159 A. 567, 131 Me. 118. 

Mo.—Watkins v. Spears Ship By 
Truck, App., 72 S.W.2d 818. 

(12) $4,000.—Lundahl v. Kansas 
City, Mo.App., 209 S.W. 564. 

(13) $3,000.—Layton v. Ogonoski, 
256 IlLApp. 461. 

(14) $2,500. 

Ill.—Crane v. Railway Express 
Agency, 12 N.E-2d 672, 293 HLApp. 
328, modified on other grounds 
15 N.E.2d 866 , 369 Ill. 110. 

Ky.—Louisville & N. R. Co. v. Hook¬ 
er. 98 S.W.2d 926, 266 Ky. 246. 

(15) $2,000. 

Ala.—Texas Co. v. Williams, 152 So, 
47, 228 Ala, 30. 

La.—Baptiste v. New Orleans Public 
Service, 127 So. 655. 13 La.App. 
625. 

itl.—Adams V. United Electric Rys. 
Co., 128 A. 197, 46 R.I. 312. 

(16) $1,000.—Deitchler v. Ball, 170 
P. 123. 99 Wash. 483. 

(17) $750,—Flynn v. Egan, 124 So. 
S98, 12 La.App. 128. 


(is) |iO0.—Arcen«-^aux v. Trfh* 
Lines, La.App., 143 Ss?. 533. 

fl9) $25Sf.—Fink* ]m;m v. Fried¬ 
man, 167 X.Y.S. 1026. 

17 C.J. p 1112 note 78 fa], 

71. Held not excessive, 

il) —•'’iiwnnd v. E.’irl Paige 

& Co., 214 N.W. 4 h 2, 239 Mieh. 485. 

(2) $16,0fio.—Colquhon v. City of 

Hoquiam, 207 P. 66 4, 120 Wash. 

391. 

(3) $15,850, reduced by n^miltltur 
of $4,000.—Gaty v. Unit»^d Rys. Co., 
Mo., 251 S.W. 61. 

(4) $12,500.—Peterson v. J’aeiflc S. 
S, Co., 261 P. 115, 14r> Wash. 460, 
certiorari granted Pacific S. S. Co. v. 
Peterson, 48 S.Ct. 321, 276 U.S. 612, 
72 L.Ed. 731, affirmed 49 S.Ct. 75, 
278 U.S. 130, 73 L.Ed. 220. 

(5) $12,000.—Beebe v. Kansas City, 
34 S.W.2d 57, .327 Mo. 67—Busby 


. Mil'll — v. THdroit Hy., 

i 175 N.W. 172. Mir'lj. 111. 

I Mmn.—ArrI* i-<111 t. Standard Oil Co., 
' 2^2 X W. 571, 2M Minn. 3;:7. 

1 ,* V. i^laiidMrd Stc-el 

^ W.^rks Cm., W. r.ni, 221 Mo. 

I Ap|» 1221. 

j Tej£.—Idp.* Liro' Co. v. 

; SpjvMj, obv.AM',, J3 i^,W.2d 
I t-rror ti-srn.ss,rj, 

! W.ash.—Wiggins v. North Coast 
J Trfinsp. Co.. r.2d 675, 2 Wash, 
j 2d 44 6. 

I (17) —FitzfbnrioR V. May- 

ler. 278 N.W. 78k 2M Mioh. 122 
i (18) —niuor V. Nolson. 258 

1 N.W, 69, I2H 160. 

I (19j $5,0CH», 

I Ark.—Bruner Ivory Handle Co. v, 

I West. 86 S.W.2d 919, 191 Ark, 

i 479. 

Minn.—Mattson v. Northland tltlli- 
ties Co.. 265 N.W. 51. IStS Mmn, 


V. Southwestern Bell Telephone Co., 
Mo., 287 S.W, 434—Jackman v. St. 
Louis & H. Ry. Co., Mo., 231 S.W. 
978. 

(6) $11,200.—Kerling v. Manketto, 
143 A. 694, 6 N.J.Misc. 1037. 

(7) $10,000.—Terry Dairy Co. v. 
Parker, 223 S.W. 6, 144 Ark. 401. 

(8) $9,690 for knee fracture and 
other injuries.—Harrsch v. Breilien, 
232 N.W. 710, 181 Minn. 400. 

(9) $9,584.64 for injuries to knee 
of carpenter fifty-six years old earn¬ 
ing thirty-three dollars weekly.— 
Fogg V. Oregon Short Line R. Co., 
1 P.2d 954, 78 Utah 105. 

(10) $9,000.—Haines v. Pinney, 18 
P.2d 496, 171 Wash. 568. 

(11) $8,000.—Grizzard & Cuzzort v. 
O’Neill, 15 Tenn.App, 395.’ 

(12) $7,500. 

Mo.—Stofer v. Kansas City Public 
Service Co., 41 S.W.2d 614, 226 
Mo. 376—^Haherman v. Kuhs, App., 
270 S.W. 399. 

N.J.—Grimditch v. Ollson, 139 A. 

430, 5 N.J.Misc. 1064. 

Pa.—Murray v. Pittsburgh Athletic 
Co., 188 A. 190, 324 Pa. 486. 

(13) $7,125 for fracture of the 
inner side of the knee, involving 
the joint and extending below the 
joint about two inches.—Godfrey v. 
Payne, Mo.App,, 251 SAV. 133. 

(14) $7,000. 

Ga,—Southern Grocery Stores v. Kel¬ 
ley, 194 S.B. 234, 57 Ga.App. 37, 
Ind.—Lautif v. Blades, 180 N.K 
609, 94 Ind.App. 266. 

(15) $6,100.—Gdell v. Powers, 278 
H,W. 819, 284 Mich. 20L 

(16) $6,000. 

Cal.—Miller v. Southern California 
Telephone Co., 14 P.2d 519, 216 
Cal. 391. 

Ill.—Caruso v. City of Chicago, 278 
HLApp. 247. 


33 b 

Mo.—Jablonowski v. Modern Cap 
Mfg. Co., 279 S.W. 89, 312 Mo. 173, 
affirming, App.. 251 S.W. 177—* 
Johnson v. Boaz-Kiei Const. Co., 
App., 22 S.W.2d SSI—Traynor v. 
Wells, App,, 273 S.W. llOi}—Duffy 
v. i.'nnsas City Rys. Co., App., 217 
S.W.2d 8S3—Cram v. Chicago, B. 
& Q. R. Co.. App., 2OS S.W. 472—■ 
Bradfield v. Kansas City, App., 204 
S.W. 819. 

Wash.—Johnson v. North Coast 
Stevedoring Co., 186 P. 663, 109 
'Wash, 236. 

(20) $4,5fl0.—Palazzolo v. Sackett, 
236 N.W. 786, 254 Mich. 289. 

(21) $4,250 for slight contusion of 
brain, cut on chin, two fractured 
ribs, sprained ankle, and fracture of 
semilunar cartilages of knee.—Mona- 
smith V. Cosden Oil Co., 246 N.W. 
623. 124 Neb. 327. 

(22) $4,900. 

Iowa.—Sterler v. Busch, 195 N.W. 
369, 197 Iowa 231. 

Wash.—Sidls v. Rosala, 17 P.2d 37. 
170 Wash. 587. 

(23) $3,784.—Alunden v. Kansas 
City, 38 S.W.2d 54b. 225 Mo.App. 
791. 

(24) $3,500. 

Minn.—Mullin v. Minkel, 224 N.W. 
255, 177 Minn, 42. 

Tenn.—Rhoton v. -Burton, 2 Tenn. 
App. 164. 

Wash.—Porsberg v. Tevls. 71 P.2d 
358, 191 Wash. 355. 

(25) $3,000. 

Ark.—Davis v. Kelly. 237 SAW 698, 
152 Ark. 151. 

Mo.—^Duke V. Brewn Transfer & 
Storage Co., App., 133 S.W.2d 697. 
Mont,—Browm v. Columbia Amuse¬ 
ment Co.. 6 P.2d 874, 91 Mont. 
174, 

Tenn,—Hamilton v. Carter, 14 Tenn. 
xVpp. 337. 
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adequate or proper,or inadequate,'^® are listed in 

the footnotes. 

(9) Injuries to Ankle 

Various awards for Injuries to ankle have been con¬ 


sidered and held excessive, not excessive, adequate or 
proper, and inadequate. 

Particular awards for injuries to the ankle which 
have been held excessive are listed in the footnote, 
as also are particular awards for injuries to the 
ankle which have been held not excessive, '^5 ^de- 


(26) ?2,5Q0. 

Ark.—Malco Theatres v. 2vrcLain, 117 
S.W.2d 45. 196 Ark. ISS—Louisiana 
& A. Ry. Co. V. O’Steen, 110 S.W.2d 
4S8, 194 Ark. 1125. 

Ill.—Smith V, Illinois Power & Light 
Corporation, 17 K.E.2d 632, 297 

Ill.App. 358. 

La.—Matheny v. U. S. Fidelity & 
Guaranty Co., App., 181 So. 647. 
Mo. — Hill V. Missouri Pac. R. Co., 
App., 40 S.W.2d 741—Ray v. 
Marquette Cement Mfg. Co., App., 
273 S.W. 1078. 

Okl.—Tindall Motor Co. v. Mankin, 
86 P.2d 625, 1S4 Okl. 231. 

Pa.—Williams v, Pennsylvania R. 

Co., 193 A. 79, 127 Pa.Super. 163. 
Tex.—Mackay Telegraph-Cable Co. v. 
Armstrong, Civ.App., 241 S.W. 795. 

(27) $2,400 for gash in knee.— 
City of Abilene v. Luhn, Tex.Civ. 
App., 65 S.W.2d 370, error dismissed. 

(28) $2,212.50.—Jones v. Shehee 
Ford Wagon & Harness Co., App., 
157 So. 309, reinstated 160 So. 161, 
set aside 163 So. 129, 183 La. 129. 

(29) $2,000.—See Pickens v. City 
of Kankakee, 200 Ill.App. 547. 

(30) $1,950.—Schuler v. Mobridge. 
184 H.W. 281, 44 S.D. 488. 

(31) $1,500. 

Ind,—Great Atlantic. & Pacific Tea 
Co. V. McNewr, 189 H.E. 641, 99 
Ind.App- 229. 

Miss.—^Wade-Stevens Lumber Co. v. 
Addy, 194 So. 303. 

N.J.—Corum v. Davis, 130 A. 448, 3 
N.J.Misc. 981. 

Tex.—Seaside Taxi Service v. Lyle, 
Civ.App., 123 S.W.2a 372, error 
dismissed. 

(32) $1,085.—^Gayheart v. Smith, 42 

SW.2d 877, 240 Ky. 596. 

(33) $1,000. 

Ill,—See Whitney v. Derby, 210 Ill. 
App. 107. 

Ky.—City of Paducah v. Vinson, 127 
S.W.2d 828, 277 Ky. 804. 

Mo.—Thomas v. City of St. Joseph, 
App., 231 S-W. 63. 

N.J.—Bethanis v. Siegel, 152 A. 459, 
9 N.J.Misc. 21. 

Tex.—Fort Worth & D. C. Ry. Co. 

V. Kidwell, Civ.App., 249 S.W. 303, 
certified questions answered, 245 S. 

W. 667, 112 Tex. 89. 

(34) $840.—Hayne v. Jaffa, 125 So. 
773, 12 La.App. 642, 

(35) $525.—American Ry. Express 
Co. V. Lancaster, 251 S.W. 670, 199 
Ky. 584. 


(36) $500. 

La,—Swreeney v. New Orleans Public 
Service, App., 1S4 So. 740. 

Tenn.—Morgan v. Treadwell, App., 
126 S.W.2d 8 SS. 

(37) $400.—Hatcher v. Burlett. 119 
So. 74S.*11 La.App. 129. 

17 C.J. p 1112 note 79 [aj. 

72. Held adequate or proper 

(1) $8,500.—Baldwin v. Omaha & 

C. B. St Ry. Co., 181 N.W. 525, 105 
Neb. 614. 

(2) $6,500.—McNabb v. Dugas, La, 
App., 142 So. 174. 

(3) $4,000.—The Santa Barbara, 

D. C.N.T., 255 P. 231, reversed on oth¬ 
er grounds, C.C.A., 263 P. 369. 

(4) $3,500 for kneecap and allow¬ 
ance of $150 surgeon’s fee for per¬ 
forming serious operation for frac¬ 
tured patella.—Estes v. ^tna Cas¬ 
ualty & Surety Co., La.App., 157 So. 
395, rehearing refused and amended 
158 So, 25. 

(5) $1,518.20 to one sustaining in¬ 
juries to kneejoint, causing expenses 
and financial losses of $768.20.— 
Creevy v. D. H. Holmes Co., 134 So. 
413, 16 La.App. 562. 

( 6 ) $1,500.—Miller v. Tall Timber 
Co., 78 So. 555, 143 La. 269. 

(7) $1,000.—Boush V. City of Nor¬ 
folk, 117 S.E. 867, 136 Va. 200. 

( 8 ) $750.—Schaumburg v. Nash- 
Mississippi Valley Motor Co., 129 
So. 390, 14 La.App. 77. 

(9) $563.79.—^Broughton v. S. S. 
Kresge Co., Mo.App., 26 S.W.2d 838. 

(10) $500.—Fisk V. Poplin, 189 P. 
722, 4$ Cal.App. 587. 

(11) $300.—Adams v, Morgan, La. 
App., 174 So. 157, denying rehearing 
173 So. 540, 

(12) $150 in addition to expendi¬ 
tures.—Divas V. Noto, 134 So. 275, 17 
La, App. 177. 

73. Held inadecLuate 

( 1 ) $2,500 to twenty-three-year-old 
negro laborer for dislocation of knee, 
causing forty per cent permanent 
loss of use of leg.^—Jones v. Oua¬ 
chita Baking Co., 128 So. 551, 14 La. 
App. 416. 

(2) $500. 

La.—Norris v. Michaud, App., 148 So. 
493, followed in 148 So. 495, modi- 
fi€Ni on other grounds 151 So. 131— 
(Joins V. Moore, App., 143 So. 522. 
Minn,—Stenshoel v. Great Northern 
Ry. Co., 170 H.W. 695, 142 Minn. 
14. 


(3) $1.00.—Ocana v. Ray Consol. 
Copper Co., 194 P. 959, 22 Ariz. 112. 

74. Held excessive 

( 1 ) $41,375, excessive by $31,375. 
—Spencer v. Quincy, O. & K. C. 
R. Co., 297 S.W. 353, 317 Mo. 492. 

( 2 ) $ 10 , 000 . 

Kan.—Graham v. Atchison, T. & S, 
F. Ry., 194 P. 930, 108 Kan. 232. 
Minn.—Flanery v. Chicago, M. & St. 
P. Ry. Co., 197 N.W. 747, 158 Minn. 
SS4. 

Mo.—Lackey v. Missouri & K. I. Ry. 
Co., 264 S.W. 807, 305 Mo. 260. 

(3) $6,000.—Tauber v. Borough of 
Wilkinsburg, 163 A. 675, 309 Pa. 331. 

(4) $4,500, for severe fracture of 
woman’s ankle and numerous con¬ 
tusions and abrasions, and also for 
alleged permanent sterility not 
proved by evidence, reduced to $ 1 ,- 
200.—Meaux v. Gulf Ins. Co., La. 
App., 182 So. 158, followed in 182 
So. 164, two cases. 

(5) $2,646.40.—Grouchy v. Globe 
Furniture Co., 134 So. 347, 16 La. 
App. 311. 

( 6 ) $2,216.75.—Dervin v. Clarke, 

R. I., 110 A. 414. 

(7) $1,000. 

Mo.—Lester v. United Rys. Co. of 
St. Louis, App., 219 S.W. 666 . 

N.J.—Kloen v. Munson S. S. Line, 
145 A. 620, 7 N.J.Misc. 393. 

( 8 ) $950 damages for four-inch 
cut above right ankle, healing in 
five weeks, leaving visible scar, by 
$450.—Crystal Palace Co. v. Nelson, 
Tex.Civ.App., 300 S.W. 183. 

( 9 ) $500, for bodily pain and an¬ 
guish resulting from a sprained 
ankle, excessive to extent of $250.—• 
Baker v. Williams, Tex.Civ.App., 213 

S. W. 986. 

(10) $107.47 for medical expenses, 
where evidence shows that bill of at¬ 
tending physician was $25 and that 
drugs, for which recovery was 
sought, had been purchased after 
wife was discharged from care of 
physician.—Tambrello v. Prados, La. 
App., 185 So. 698. 

17 C.J. p 1112 note 80 [a]. 

75. Held not excessive 

(1) $18,000.—Truschel v. Rex 
Amusement Co., 136 S.E. 30, 102 W- 
Va. 215, certiorari denied Rex 
Amusement Co. v. Truschel, 47 S.Ct. 
574, 274 Xr.S. 736, 71 L.Ed. 1316. 

(2) $15,000.—Miller v. Collins, 40 
S.W.2d 1062, 328 Mo. 313- 

(3) $13,500.—Chicago, R. I. & G. 
Ry. Co. V. Frederick, Tex.Civ.App.. 
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DAMAGES^ 


§ ins 


qiiate or proper,^® or inaclequateJ^ 


f excessive, net excessive, adeqiiait or proper* or inacie- 
I quate, are ccpsidered herein- 


(10) Injuries to Feet 

Awards for injuries to feet which have been held 


» Particitlir a%\an!< for tu 

1 , , , . 

: have bevii lie! 1 excc.-.vivc are ii?ir 1 ii: 


the feet ’wliich 
the 


74 S.AT.Sd 275, error refused, and cer¬ 
tiorari denied 55 S.Ct. 015, 205 U.S. 
75S. 79 la.Ed. 1701. 

(4) $12,000 for injuries to thirteen- 
year-old girl, consisting of contu¬ 
sions, fractured collar bone, and 
fifty per cent permanent disability to 
foot from fractured ankle.—^West v. 
Day, 212 X.W. 648, 193 Wis. 187. 

(5) $10,000.—Jackson v. Chicago 
Great Western Ry. Co., 205 N.W. 
689, 165 Minn. 58. 

( 6 ) $7,800 damages for injuries 
impairing use of ankle by fifty per 
cent, causing temporary brain con¬ 
cussion and two months’ confinement 
in bed, and compelling artificial aid 
in walking for seven months,—Lang- 
ensand v. Obert, 18 P.2d 725, 129 Cal. 
App. 214. 

(7) $7,500. 

Ind.—Ft. Wayne Checker Cab Co. v. 
Davis, 165 N.E. 764, 90 Ind.App. 
30, rehearing denied 168 N.E. 41, ; 
90 Ind.App. 30. 

Tex,—Texas & P. Ry. Co. v. Dickey, 
Civ.App., 70 S.W.2d 614, error re¬ 
fused. 

( 8 ) $6,920, for fracture of ankle 
resulting in permanent limitation 
of motion.—^Woodward v. Wilbur, 
169 A. 486, 54 R.I. 60. 

(9) $6,000. 

Cal.—Goode v. Wills, 26 P.2d 504, 
135 Cal.App. 21. 

Ky.—Saxton v. Tucker, 134 S.W.2d 
590, 280 Ky. 777. 

N.J.—Laskowski v. Mankovich, 159 
A. 398, 10 N.XMisc. 441. 

Pa.—Maselli v. Stephens, 200 A. 590, 
331 Pa. 491. 

Tex.—Safeway Stores of Texas v. 
Rutherford, Civ.App., 101 S.W-2d 
1055, affirmed 111 S.W.2d 688 , 130 
Tex. 465. 

(10) $5,300.—GrandstafC v. Wa¬ 
bash Ry. Co., Mo. App., 71 S.W.2d 
174. 

(11) $5,094.—St. Louis Southwest¬ 
ern Ry. Co. v. Gillenwater, Tex.Civ. 
App., 284 S.W. 268, affirmed St Louis 
Southwestern Ry. Co. of Texas v. 
Gillenwater, Com.App., 294 S.W. 193. 

(12) $5,000.—City of Paducah v. 
Brunnhoper, 135 S.W.2<i 413, 281 Ky. 

177. 

(13) $4,000. 

Cal,-—Robbins v. Henry Cowell Lime 
& Cement Co., 46 P.2d 781, 7 Cal, 
App. 2d 646. 

Mo.—Burrow v. Missouri Fac* It Co., 
286 S.W. 434, 220 Mo.App. 337— 
doodwin V. Wells, 285 S.W. 112, 
220 Mq.App. 1 . 


(li) 13,500. 

Ill.—Gore V. 0’Ke<*'fo Bros. Co., 2^0 
16.3. 

La.—Johnston v. City of Monrof, 
App., 117 Bo. 519. 

Mont.—McCartan v. Park Butte 
Theater Co., 62 P.Sd 33103 Mont. 
342. 

(15) $.3,100.—Hoagland v- Dolan, 
SI S.W,2d 869, 259 Ky. 1. 


I P'awor Co., -27 H.W, —> 

! V. rnAMl I.': Gii. of St. 

1 LjiUir, App., tj;: .<.W. 2«M 

i (J!?) Brndy v. A^f-nnt 

I Thffitre Corpora t ion, La.Arp., 194 Ho. 
j 721—TbomajF! v. Bhreia-port Ry«. Co.» 
t 127 Bo. 119, 13 La.App. 212. 
j If29) 1600.—Cumlfif'rlanfi Ft. Co. v. 
iGibsun. 2*)7 BAV. 182 Ky. 692. 

I 17 C.J. p 1112 note 81 [al. 


(16) $3,000. 

Mo.—Stuckenmeyer \\ Creane, App., 
291 S.W. 145. 

N.J.—Green v. Comfort Bus Line, 
136 A. 193, 5 N.J.Misc. 241. 


I 7S. Held, adequate or proper 
I (1) 1300. —Tumbrel lo t*. ITndos, 

I La, App., IsTt Ho. S98 — B-cfcer v. Illl- 
i nols Central H. R. Co., 2 La.App. 
i 745. 


(17) $2,500. 

Mmn.—Pach v. Chippewa Springs 
Corporation, 201 N.W. 293, 161 

Minn. 125. 

Mo.—Brower v. Missouri Pac. R. Co-» 
App., 259 S.W. 825. 

Va.—Chesapeake & O. Ry. Co. v, 
Allen, 120 S.E. 157, 137 Va, 516. 

(18) $2,250.—Simon v. City of 
Chicago, 279 lil.App. SO. 

(19) $2,150 to married woman for 
fractured ankle, causing pain and 
suffering for long period.—City of 
Pueblo V. Sinclair, 19 P,2d 494, 92 
Colo. 256. 

( 20 ) $ 2 , 000 . 

Cal.—Ying v. Pickwick Stages Sys¬ 
tem, 3 P.2d 597, 117 Cal.App. 312. 
Minn.—Sieg v. Wagner, 217 N.W. 
493, 173 Minn. 439. 

(21) $1,750.—Hutchins v. School 
Dist. No. 81 of Spokane County, 195 
P. 1020, 114 Wash. 548. 

(22) $1,650 for fracture of both 
bones of ankle, incapacitating wo¬ 
man earning $85 per month for six 
months, and at medical and hospital 
expense of $226.—Dahna v. Fun 
House Co., 216 N.W- 262, 204 Iowa 
922. 

(23) $1,500. 

Ark.—Hot Springs St. Ry. Co. v. 
Hill, 128 S.W.2d 369, 198 Ark. 
319. 

La.—Bonnette v. Flournoy, 119 So. 
736, 9 La.App. 467. 

Tex.—Hohenberger v. Osborne, Civ. 
App., 113 S.W.2d 255, error dis¬ 
missed. 

(24) $1,400.—James v. tfhfted Rys- 
|Co. of SL Louis, App.. 236 S.W. 
[1089. 

I (25) $1,350.—^Veatch v. Tieman, 

Mo,App., 251 S.W* 420. 

(26) $ 1 , 2004 —Mobile Light & R. Co. 
V. Gallasch, So. 733, 210 Al^ 
219. , . 


(2) $200.—King v. Bankers In- 

cli^mnity Ins. Co., La.App., ISO So. 
176. 

17 C.X p 1113 note 82 [aj. 

77. Held iiiadeQ,iiat® 

<1) $300 to twimty-year-old girl 
for pain and swelling in ankle and. 
impaired use thereof, where such 
condition still existed more than 
four years after injury.—Elpern v. 
Lasser, 247 N.T.S. 806. 139 Misc. 
68 . 

(2) $250 damages for sprained 
ankle and partial detachment of liga¬ 
ments, increased t® $350.—C^ueen v. 
Manhelm, 120 So. 486. 9 La. App. 
312. 

(3) $200 for eleven-year-old child 
who broke small piece of bone off 
ankle, was confined to bed for two 
weeks, suffered severe pain few 
days, and was set hack six months 
in school rating, Increased to $360.— 
Strickland v. Istrouraa Water Co., 
La.App., 164 So. 347. 

17 C.J. p 1113 note 83 W. 

7 S. Held excessive 

(1) $20,900 for probably permanent 
injuries affecting use of left foot 
of nineteen-year-old boy.—Chicago* 
R. I. & P. Ry. Co. V. Warren, 26i F. 
368, 132 Okl. 107. 

(2> $16,259 for breaking m^eml 
bones tn each foot of electric, lino- 
man, making him permanent <?Tipple. 
—City of Sebring v. Avanh 117 So. 
383,, 9S Fla. 960.. 

<3> $l'S,t00 for Injuries tmxminK 
lowering of arches and moderate de¬ 
gree of fiat feet.—Cox v. Chicago 
Great''Western R, Co., 223 N.W, 675, 
176 Minn. 437. 

(4> $15,Hit. 

Mo.-^Harlan v. Wabash Ry. Co., 73 
S.W.2d 749, S35 Mo. 414. 

Mont.—Gillespie v. Great Northern 
Ry. Go.* 208 F. 1059, 63 Mont. 


(27) $1,000. 

Ky.—City of Covington v. McGill, 
133 S.W.2d 737, 280 Ky. 507, 
Mo.—^Weiss V. Sodemann Heat & 


598. 

(5) $13,250.—Colgan v. United 
Electric Rys. Co., R.I., 13 A.2d 385. 

(6) $12,500.—^Hiatt v, Wabash Ry- 
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as are particular awards for injuries to the feet [ which have been held not excessive,adequate or 


Co., Mo., 69 S.W,2d 627, certiorari 
denied Wabash Ry. Co. v. Hiatt, 55 
S-Ct. 72. 293 U.S. 560, 79 L.Ed. 661. 

(7) $10,000 for injury to one of 
principal bones of foot, excessive by 
$2,500, in suit under Employers’ Lia¬ 
bility Law, being four times greater 
than compensation for loss of entire 
foot under Compensation Law which 
superseded former law, but should 
not be reduced to amount fixed by 
superseding Workmen’s Compensa¬ 
tion Law.—Arizona Cotton Oil Co. v. 
Thompson, 245 P. 673, 30 Ariz. 204. 

( 8 ) $9,000, for fractured heel, 
bruises about foot and leg, pain, and 
lost time.—De Rosier v. Standard 
Oil Co.,of California, 8 P.2d 296, 166 
Wash. 670. 

(9) $7,129, for dislocation and 
fracture of four bones of woman’s 
right foot.—Chapman v. Ewing, 24 
P.2d 687, 46 Wyo. 130, rehearing de¬ 
nied 25 P.2d 1019, 46 Wyo-. 130. 

(10) A verdict of over $7,000.— 
Yazoo & M. V. R. Co. v. Mothershed, 
85 So. 98, 122 Miss. 835. 

(11) $5,000 for injuries to foot and 
leg, including cuts and bruises and 
fracture of metatarsal bone.—City 
of Birmingham v. Smith, 163 So. 
611, 231 Ala. 95. 

(12) $3,500.—McGowan v. Dresher 
Bros., 183 N.W. 560, 106 Neb. 374. 

(13) $2,000.—^Knoxville News Co. 
V. Spitzer, 279 S.W. 1043, 152 Tenn. 
614. 

(14) $513 for temporary injury to 
right foot, causing contusion of the 
foot and third toe and severe sprain. 
—Baham v. F. W. Wool worth & 
Co., La.App., 170 So. 507, amending 
and denying rehearing 169 So. 798. 

(15) $500 for injuries to foot with¬ 
out broken bones.—Dimm v. Check¬ 
er Cab Co., 120 So. 797, 10 La.App. 
20 - 

17 C.J. p 1113 note 84 [a]. 

79. Held not excessive 

(1) $35,000.—Campbell v. Brad¬ 
bury, 176 P. 685, 179 Cal. 364. 

( 2 ) $ 20 , 000 , 

Cal.—Kraft v. Acme Stevedore Co., 
297 585, 112 Cal.App. 653. 

Tex.—Texas & N. O. R. Co. v. Parry, 
Civ.App., 1 - S.W.2d 760, reversed 
on other grounds, Com.App., 12 S. 
W^2d 997. 

(3) $15,000. 

Conn.—McCormick v. Poland, 156 A. 
862, 113 Conn. 781. 

Mo.—Timmernaann v. St. Louis 
Architectural Iron Co., 1 S,W.2d 
791, 318 Mo. 421—Manley v. Wells, 
292 S.W. €7. 

(4) $12,958.—Sand Springs Park 
V. Schrader, 198 P. 983, 82 Okl. 244, 
22 A.L.R. 593. 

(5) $12,500. 

Mo.—Schlueter v. East St. Louis 


Connecting Ry. Co., 296 S.W\ 105, 
316 Mo. 1266—Ernst v. Union De¬ 
pot Bridge & Terminal Ry. Co., 
256 a-W. 222. 

Tex.—Morten Inv. Co. v. Trevey, 
Civ.App., 8 S.W.2d 527. error dis¬ 
missed. 

( 6 ) $10,500, for impacted fracture 
of heel bone of right foot resulting 
in permanent and incurable deform¬ 
ity.—Baker v. Chicago, B. & Q. R. 
Co., 39 S.W.2d 535, 327 Mo. 986. 

(7) $10,000. 

Ill.—Simonich v. Chicago & Alton R. 

Co., 217 Ill.App. 336. 

Iowa.—Bradley v. Interurban Ry. 

Co., 1S3 N.W. 493. 191 Iowa 1351. 
Mo.—Streicher v. Mercantile Trust 
Co., 62 S.W.2d 461—Jordan v. East 
St. Louis Connecting Ry. Co., 271 
S.W. 997, 308 Mo. 31. 

N.J.—Sharabba v. McGuire, 144 A. 

327, 7 N.J.Misc. 128. 

Tex.—Burnett v. Anderson, Civ.App., 
207 S.W. 540—Chicago, R. I. & G. 
R. Co. V. Smith, Civ.App., 197 S.W. 
614, affirmed, Com.App., 222 S.W. 
1099, 

( 8 ) $9,000, for comminuted frac¬ 
ture in heel bones.—Snyder v. Amer¬ 
ican Car & Foundry Co., 14 S.W.2d 
603, 322 Mo. 147. 

(9) $8,120.—Crumley v. Pennsyl¬ 
vania R. Co., 116 A. 152, 272 Pa. 226. 

(10) $7,500, for tearing flesh from 
boy’s heel, necessitating grafting of 
new skin.—Schnick v. Morris, Tex. 
Civ.App., 24 S.W.2d 491, error re¬ 
fused. 

( 11 ) $ 6 , 000 . 

Tex.—El Paso Printing Co. v. Glick, 
Civ.App., 246 S.W, 1076, affirmed, 
Com.App., 263 S.W. 260. 

Wash.—Hauer v. Cuschner, 216 P- 
833, 125 Wash. 555. 

(12) $5,636.—Higbee v. Fleming, 
Mo.App., 269 S.W. 673. 

(13) $5,600.—Southern Mining Co. 

V. Hensley. 56 S.W.2d 965. 247 Ky. 
276. 

(14) $5,500.—Lott man v. Cuilla, 
Tex.Civ.App., 279 S.W. 519, reversed 
on other grounds, Com.App., 288 S. 

W. 123. 

(15) $5,075.—McGinnis v. Phillips, 
205 P. 215. 62 Mont. 223. 

(16) $5,000. 

U.S.—Bonzik v. Delaware & Hudson 
R. Corporation, D.C.Pa., 25 F.Supp. 
435. 

Cal.—Mirabito v. San Francisco 

Dairy Co., 35 P.2d 513, 1 Cal.2d 
400, 

La,—^Kahn v. Shreveport Rys. Co., 
App., 161 So. 636, 

R.I.—^Faltinali v. Great Atlantic & 
Pacific Tea Co., 182 A. 605, 55 R.I. 
438. 

(17) $4,000. 

Mo.—Tabor v, Kansas City Bolt & 
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Xut Co., App., 274 S.W. 911—Fish- 

ell V, American Press, App., 253 
S.W. 508. 

Tenn.—Stephens v. Clayton, 124 S. 
"VV.2d 33, 22 Tenn App. 449. 

(18) $3,938.—Howard v. S. C. 
Sacks, Inc., Mo.App., 76 S.W.2d 460. 

(19) $3,250.—Yarrough v. Hines, 
192 P. 886, 112 Wash. 310. 

(20) $3,000. 

Ill.—Plewe V. Chicago Motor Coach 
Co., 283 Ill.App. 57. 

Mo.—Lowther v. St. Louis-San Fran¬ 
cisco Ry. Co., 261 S.W. 702, 214 
Mo.App. 293. 

(21) $2,500. 

Ga.—Western & A, R. R. v. Rober¬ 
son, 162 S.E. 842, 44 Ga.App. 736. 
Ill.—^Kusturin v. Chicago & A. R. 
Co., 209 Ill.App, 55, affirmed 122 
N.E. 512. 

N.J.—^Nelson v. Ritz-Carlton Restau¬ 
rant & Hotel Co., 157 A. 133, 9 
N.J.Misc. 1240. 

Tenn.—Harrison v. Graham, 107 S. 

W.2d 517, 21 Tenn.App. 189. 

Wash.—Rust V. Washington Tool & 
Hardware Co., 172 P. 846, 101 

Wash. 552. 

( 22 ) $ 2 , 000 . 

Ark.—Hartman-Clark Bros. Co. v. 
Melton, 82 S.W.2d 257, 190 Ark. 
1001 . 

Mo.—^Wair v. American Car & Foun¬ 
dry Co., App., 300 S.W. 1048—Mey¬ 
ers V. Atlas Portland Cement Co., 
App., 260 S.W. 778, 

Tex.—Planters' Cotton Oil Co., of El 
Paso V. Woods, Civ.App., 2^5 S.W. 
2d 188, error refused. 

(23) $1,700.—Robinson 041 (Corpo¬ 
ration V. Davis, 43 P.2d 754, 17l Okl. 
557. 

(24) $1,500. 

Ala.—Loveman, Joseph & Loieh> v. 

Jenkins, 182 So. 45, 236 Ala. 309. 
Mo.—Ford V. Dowell, App., 243 S.W. 
366, certiorari quashed State' ex 
rel. Dowell v. Allen, 250 S.W. 5801. 

(25) $1,250.—Finney v. Banner 
Cleaners & Dyers, 126 So. 573, 13 La. 
App. 101. 

(26) $1,000. 

Ga.—Great Atlantic & Pacific Tea 
Co. V. De Moran, 169 S.E. 247, 465 
Ga.App. 764. 

Kan.—Green v. Fleming, 268 P. 825, 
126 Kan. 560. 

(27) $975 for fracture of arch of 
foot.—Titus V. City of Montesano, 
181 P. 43, 106 Wash. 608. 

(28) $685, where a blind man 
stepped into an unguarded excava¬ 
tion, suffering injuries to his foot, 
dislocating the bones, and tearing 
the ligaments, which caused consid¬ 
erable injury and suffering, and 
which resulted in considerable loss 
of time in his trade as a piano tuner, 
and a physician's bill of $25.—Mas- 
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(11) Injuries to Toes 

The propriety of various awards for Injuries to toes 
has been given judicial consideration. 

Particular awards for injuries to the toes which 
have been held excessive are listed in the footnote,^- 
as are awards held not excessive, qj. adequate.®^ 

i. Injuries to Brain and Kervons System 

(1) Concussidn of brain; injury to brain 

generally 

(2) Mental impairment 


rvo'is ^hock r^iv! injury tfi ntx- 

e’rrcridslv 



(1) Cs^rcus^ion r?f Brain; Ininry to F»rain 
Generally 

Various awards for Injuries to, or ccncassiort of, the 
brain have been considered and held excessive, not cx- 
} cessive, proper, or inadequate. 

Particular av.arjX fur injury of, 

the brain which have been htb! excesrive are listed 
in the f riot note. Lifcenvise, particular awards for 


terson v. Lennon, 197 P. 3S, 115 
Wash. 305. 

(29) $550 for broken foot.—East¬ 
ern Iron & Metal Co. v. McMorrough, 
Tex.Civ.App., 135 S.W.2d 750. 

(30) $500 for injury to left foot of 
member of railroad section gang.— 
St. Louis-San Francisco Ry. Co, v. 
Norman, 277 S.W. 524, 169 Ark. 1062. 

(31) $350 in favor of plaintiff, 
who was shot in the foot by defend¬ 
ant’s son.—Russo V. Brooks, Mo. 
App., 214 S.W. 429. 

(32) $300 damages for laceration 
and contusion of foot.—Charlie Yee 
V. Charley Cabs, La.App., 158 So. 
261, 

(33) $168 for pain and suffering, 
in addition to actual damages from 
wrenched or sprained foot.—Christ- 
ansen v. Puget Sound Nav, Co., 244 
P. 569, 138 Wash. 239. 

17 C.J. p 1113 note 85 [a]. 

80. Held adequate or proper 

( 1 ) $5,000, exclusive of $1,000 for 
medical and hospital expenses, for 
injuries to eight and one half-year- 
old boy whose foot was crushed, 
causing permanent deformity and 
limp, and increasing nervous condi¬ 
tion.—^Kahn v. Shreveport Rys. Co., 
La-App., 161 So. 636. 

( 2 ) $2,000.—Scarborough v. Lou¬ 
isiana Ry. & Nav. Co., 82 So. 286, 
145 La. 323. 

(3) $1,200, to sixty-year-old ne¬ 
gro farm hand and $15 for medical 
bill.—Rawls v. Red River Lumber 
Co., La.App., 152 So. 337. 

(4) $513.-~Baham v. F. W, Wool- 
Worth & Co., La.App., 169 So. 798, 
amended and rehearing denied 170 
So. 507. 

(5) $500 for injury to heel.—Fra¬ 
zer V. New Orleans Public Service, 
5 La.App. 344. 

( 6 ) *$359.50, $84.50 of which was 
for hospital and medical expenses, 
for injury to foot of boy about 
fourteen years old.—^Kirst v. Spears. 
La.App., 192 So. 884. 

(7) $350.—Benton v. Griffith, La. 
App.. 184 So. 371. 

(8) $300 damages for four deep 


painful cuts on foot.—Huber v. 
American Drug Stores, 140 Bo. 12o. 
19 La.App. 430. 

17 C.J. p 1113 note 86 [a]. 

81. Held inadequate 

(1) $1,000.—Downey v. Konrad, 

151 A. 99, 8 N.J.Misc. 5S0. 

( 2 ) $600.—Grigsby v. Morgan & 
Lindsey. La.App., 148 So. 506. 

(3) $500.—Ozen v. Spener, 117 
So. 117, 150 Miss. 458 . 

17 C.J. p 1113 note 87 [a]. 

82. Held excessive 

$7,500.—McMahon v. Pennsylvania 
R. Co., D.C.N.Y., 24 F.Supp. 154— 
17 C.J. p 1113 note 88 Ca]. 

83. Held not excessive 

( 1 ) $9.000.—Dees v. Skrainka 
Const. Co., 8 S.W.2d 873, 320 Mo. 
839. 

(2) $5,000. 

HI.—Davis V. Michigan Cent. R. Co., 
213 IlLApp. 259. 

Mo.—Grubb v. Kansas City Rys. 
Go., 230 S.W. 675, 207 Mo.App. 16. 

(3) $4,000.—Sloss-Sheffield Steel 
& Iron Co. V. Jones, 91 So. 808, 207 
Ala. 7. 

(4) $2,500.—Panama R. Co. v. 
Bosse, Canal Zone, 239 P. 303, 152 
C.C.A. 291, affirmed 39 S.Ct. 211, 249 
U.S. 41, 63 L.Ed. 466. 

(5) $1,800.—Caldwell v. Pullman 
Co., 128 S.E. 504. 132 S.C. 321. 

( 6 ) $1,500. 

Mo.—Headdy v. Wright Tie Co., 
App., 262 S.W. 447. 

Tenn.—Southern Ry. Co. v. Jackson, 
App., 129 S.W.2d 1094. 

(7) $1,000.—See Klusemeier v. 

Bast St. Louis Bridge Co., 2l0 HI. 
App. 537. I 

17 C.J. p 1113 note 89 [a]. 

84. Held adequate 

$250.—Hairgrove v. Wabash Ry. 
Co., 265 HI.App. 27. 

8S« Hdid. excessive 

CD $53,333, in favor of a brake- 
man twenty-eight years of age,, 
earning one hundred dollars per 
month and In line for promotion, for 
an injury consisting of a crushed 
skull, rendering him unable to per¬ 
form labor of any kkid, or to en- 
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joy any hunting, or cjther 

oiitdfior sport f«, kldrioy,-, 

and K^-xual bf'ing uf- 

fertod, rt*duced to $35,900.— Kansas 
C.t.v Southern M. C<\ \\ Lf-lnen, 223 
S.W. 1, 144 Ark. 451, rtioran de¬ 
nied 41 S.Ct. 62, L'54 r.S. 64 8, 65 L. 
Ed, 456. 

ii2) for'permanif lit and se¬ 

rious brain mjury resulting from 
assault on theater patron, reduced 
to $no,lMK>.—Denny v. Hill Theatre^ 
149 A. 343, .H N.J.Misc. 

(3) $35,000, for brain concussion 
and sacroiliac sprain, €*xcessive by 
|lO,0«»o.—Cole V. Uhlmann Grain Co., 
100 S.W.2d 311, 340 Mo. 277, 

(4) $20,000. 

Mo.—Colwell V. St. Louls-Ban Fran- 

clseo Ry. Co., 73 S.W.2d 222, $SS 

Mo. 491—Gilchrist v. Kansas City 
’ Rys. Co., 254 S.W, 161. 

(5) $19,750 for abrasions, contu¬ 
sions, concussion of brain, and pos¬ 
sible skull fracture, causing mone¬ 
tary lo&a of $554.—E'ppty v. Los 
Angeles Cre^amery Co., 13 P.2d 604, 
216 Cal. 194. 

(6) $15.©Of) for laborer who earned 
one dollar and twenty-hvo cents per 
day and whose skull was fractured 
and brain injured, but w^ho was not 
permanently disabled.—Temple Cot¬ 
ton Oil Co. V. Brown, 96 S.W.2<1 mil 
192 Ark. 877. 

(7) $10,009.—^Votrian v. Quick, 

271 HLApp. 259. 

(S) $7,000 for injury to head, 
causing concussion of brain and for 
severe injuries to arm, shoulder, 
neck, and spine.—Green v. 

Mo.App., 6$ S.W.2d 570. 

(9) $6,500.—Gladstone v. Fortier, 
70 P.2d 255, 22 Cal.App.2d 1. 

(10) $5,863, for temporary concus¬ 
sion of brain, multiple lacerations 
of face, temporary eye injury, frac¬ 
ture of arm and kneecap, and other 
injuries, and loss of w^ages and hos¬ 
pital and medical expenses of about 
$1,160,—^Andrews v. Annunzlato, ItS 
A. 415. 115 Conn. 728. 

(11) $5,848, for temporary concus¬ 
sion of brain, cuts on head and face, 
and broken face boned, resulting in 
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injury to, or concussion of, the brain which have | been held not 


inability to close Jaws properly.— 
Andrews v. Annunziato, 163 A. 415, 
115 Conn. 728. 

(12) $5,500, for concussion of 
brain, cut over eye, cuts on knees, 
and discoloration of shoulder, back, 
and ankles.—Sparnon v. Vermeulen, 
155 A. 754, 9 iN’.J.Misc. S24. 

(13) $5,900, for concussion of 
brain, cut ankle, and injured thumb. 
—McLaughlin v, Tygard, 188 A. 
105, 324 Pa. 146. 

(14) $4,600, for a scalp w'oiind, a 
skull fracture, and concussion.— 
Preston v. United Electric Rys. Co„ 

R. I., 1 A.2d 126. 

(15) A verdict of $1,500 for in¬ 
juries to sixteen-year-old boy, al¬ 
legedly consisting of concussion of 
the brain from blow with flashlight 
and bruises on back from kicks.— 
Miller v. dander, 277 N.W. 72, 133 
Neb. 762. 

(16) $1,250 would be reduced to 
$ 1,000 for injuries consisting of 
slight concussion, deep cuts about 
the face and eyes, and an abrasion 
on right elbow and thigh.—Pier v. 
Entravia, La.App., 195 So. 124, fol- 
lo-wed in Bankston v. Entravia, 195 
So. 127 and Chavers v. Entravia, 195 
So. 127. 

88. Held not excessive 

( 1 ) $50,000 for injuries to nurse 
thirty-eight years old earning ap¬ 
proximately one hundred forty dol¬ 
lars monthly, where she was total¬ 
ly and permanently disabled, still 
suffered, and condition was growing 
worse and might result in insanity, 
and she required attendants and 
would expend approximately three 
hundred dollars yearly for medical 
attention.—Kirschbaum v. McCar¬ 
thy, 54 P.2d 8 , 5 CaL 2 d 191. 

(2) $42,500 to forty-three-year- 
old ferakeman, for injuries consist¬ 
ing of extensive fracture of skull 
and injury to brain which had af¬ 
fected his mental operations and in ■ 
all probability had disabled him for 
life.—Karberg v. Southern Pac. Co., 
52 P.2d 285. 10 Cal.App.2d 234. 

(3) $29,940 to thirty-eight-year- 
old brakeman who was badly 
burned, suffered concussion of brain, 
and injury to spinal cord, and was 
deformed permanently, and incapaci¬ 
tated from heavy work.—Elder v. 
Chicago, R. I. & P. Ry, Co., 204 N.W. 
557, 163 Minn- 457, reversed on oth¬ 
er grounds 46 S.Ct. 420, 270 U.S. 611, 
70 L.Ed. 757, certiorari granted Chi¬ 
cago, R. I- & P. Ry. Co. V. Elder, 46 

S. Ct. 26, 269 U.S, 544, 70 L-Ed. 403, 

(4) $25,000. 

N.J.—MacNichoIs v- Public Service 

Ry. Co., 149 A. 342, S N.J.Misc. 

307. 

Pa.—King v. Equitable Gas Co., 161 

A. 65, 307 Pa, 287. 


( 5 ) $ 20 , 000 . 

Ark.—Woodley Petroleum Co. v. Wil¬ 
lis, 290 S.W. 953, 172 Ark. 671. 

Cal.—Purdy v. Swift & Co., Indus¬ 
trial Indemnity Exchange, Inter- 
venor, 94 P.2d SS9, 34 Cal-App.2d 
€56. 

Mo.—Savage v. Chicago, R. I. & P* 
Ry. Co.. 40 S.W.2d 62S, 328 Mo. 44 
—Hoff V. Wabash Ry. Co., 254 S.W. 
874, certiorari denied Wabash Ry. 
Co. V. Hoff, 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522. 

Ohio.—Benjamin v. Sears, Roebuck 
& Co., 23 N.E.2d 447, 62 Ohio App. 
S3. 

Tex.—Texas & N. O. R. Co. v. Ritti- 
mann, Giv.App., 87 S.W.2d 745, er¬ 
ror dismissed- 

( 6 ) $18,000, for bruises, contu¬ 
sions, and incisions of scalp, face, 
and body of previously able-bodied 
man who remained unconscious aft¬ 
er accident for more than one week 
and suffered major permanent brain 
contusion, and continued to suffer 
severe headaches, fainting spells, 
impairment of senses of smell and 
taste, and great pain, and whose 
legs were weak and unmanageable 
after discharge from hospital where 
he was confined for several months. 
—Gardini v. Arakelian, 64 P.2d 181, 
IS Cal.App.2d 424. * 

(7) $17,500, for great physical 
pain, mental suffering, partial pa¬ 
ralysis of eye and . of saliv^ary 
glands, almost total loss of smell 
and of taste, severe injury to an 
eye, inability to labor.—Long v. 
Metcalf, Tex.Civ%App., 134 S.W. 2d 
485, error dismissed, judgment cor- 

i rect. 

( 8 ) $17,000, for concussion of 
brain, mental deterioration, dizzi¬ 
ness, tremor, numerous injuries to 
nerves, leg, skin, bones, and flesh, 
and broken hip joint.—Hamilton v. 
Hammond Lumber Co., 56 P.2d 1257, 
13 Cal.App.2d 461. 

( 9 ) $16,800, for severe and per¬ 
manent brain injury sustained by 
nine-year-old boy.’—Shotts v. Stand¬ 
ard Oil Co. of Indiana, 232 N.W. 
714, ISl Minn. 391—Schotts v. 
Standard Oil Co. of Indiana, 232 N. 
W. 712, 181 Minn. 386. 

(10) $15,300.—Heigold v. United 
Rys. Co. of St. Louis, 271 S.W. 773, 
308 Mo. 142. 

( 11 ) $15,000. 

Conn.—^Prench v. W. W. Mertz Co., 
163 A. 457, 116 Conn. 18. 

Mo.—Westenhaver v. St. Lopis-San 
Francisco Ry. Co., 102 S.W.2d 661, 
340 Mo. 511—Hart Y. Weber, 53 S. 
W.2d 914. 

Or.—Johnson v. Ladd* 24 P. 2 d 17, 
144 Or. 268. 

Tenn.—National Funeral Home v. 
Dalehite, 15 Tenn.App. 482. 


25 C.J.S. 

exccssi\'e are listed.®® Further, 

Wis.—Tomasik v. Lanferman, 238 N. 
W. 857. 200 Wis. 94. 

(12) $12,172.—Lehner v. Chicago, 
M., St. P. & P. R. Co., 236 N.W. 572, 
204 Wis. 558. 

(13) $12,000 award to forty-three- 

year-old farmer suffering concussion 
of brain, injured hip, and minor in¬ 
juries, resulting in insanity.—Dau¬ 
phin Deposit Trust Co. v. Stand¬ 
ard Oil Cg. of Pennsylvania, 167 A 
287, 312 Pa. 229. ‘ 

(14) $11,000 to tvv^enty-one-year- 
old girl for injuries including con¬ 
cussion of brain, fractures of sev¬ 
eral dorsal ribs, sprained neck, frac¬ 
ture of pelvis and symphysis, and 
separation of sacroiliac joint.— 
Thompson v. Boyer, Cal.App., 21 P, 
2d 472- 

(15) $10,000. 

Ga.—Seaboard Air Line Ry. Co. y, 
Vandiver, 104 S.E. 24, 25 Ga.App. 
635, certiorari denied 41 S.Ct. 216, 
254 U.S. 653, 65 L.Ed. 459. 

La.—^Webb v. Vicksburg, S. & P. Ry. 
Co., 119 So. 720, 9 La.App., 647, 
10 La.App. 278. 

Minn.—Schmidt v. Riemenschneider, 
265 N.W. 816, 186 Minn. 612. 
Tenn.—Yellow Cab Co. v. Jelks, 9 
Tenn.App. 288. 

Tex.—Hicks Rubber Co. v. Harper, 
Civ.App., 131 S.W.2d 749. error 
dismissed 132 S.W.2d 579, 134 Tex. 
89. 

Va.—Hogan v. Miller, 157 S.E. 540, 
156 Va. 166. 

; (16) $9,500, for brain concussion 

! and numerous facial and bodily in¬ 
juries.—Yellow Cab Co. of Phila¬ 
delphia v. Rodgers, C.C.A.Pa., 61 P, 
2d 729. 

(17) $8,500 exemplary damages 
for brain injury resulting from as¬ 
sault ’ on patron in theater.—^Denny 
V. Hill Theatre, 149 A. 343. 8 N.J. 
Misc. 208. 

(18) $8,000. 

Cal.—McGlothin v. City and County 
of San Francisco, 10 P.2d 116, 122 
Cal.App. 324. 

Iowa.—Starry v. Hanold, 211 N.W. 
696, 202 Iowa 1180. 

(19) $7,689.32 to fifteen-year-old 
boy for skull fracture and other in¬ 
juries, causing permanent head¬ 
aches, dizziness, and eighty per cent 
loss of hearing in one ear.—Traut- 
man v. Charles Schefft & Sons Co., 
228 N.W. 744, 201 Wis. 122—Traut- 
mann v. Charles Schefft & Sons Co., 
228 N.W. 741, 201 Wis. 113. 

(20) $7,500. 

Cal.—Ingram v. Wessendorf, 57 P. 
2d 989, 14 Cal.App.2d 16—Taylor 
V. Lowensteih, 298 P. 847, 113 Cal. 
App. 665. 

Mo.—Holman v. Terminal R. Ass'n 
of St. Louis, App., 125 S.W.2d 527 
—SUsby v. 'Hincbey, App., 107 Sw 
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awards which have heen held prc 

812—McPherson v. Pn-mter | 
Service Co., App., 3S S.W.2d 277 — • 
Liangston v. Seiden-Breck Const, j 
Co., 37 S.W.2d 474, 225 Mo.App. j 
531—Wilson v. Spuhler, App., 20 j 
S.W.2d 556—Scbuette v. Weber, s 
App., 282 S.W. 109. I 

(21) |7,000.—^Ivi.ser v. Suthard, | 

174 S.E. 682, 162 Va. 456. ■ 

(22) $6,708.40.—Kime v. Owens, 

182 N.W. 398, 191 Iowa 323. i 

(23) .$6,500.—Pollard v. Beene, 95 
S.W.2d 942, 20 Tenn.App. 83. 

(24) $6,000.—Paul v. Dunham, 
Mo.App., 214 S.W. 263. 

(25) $5,706.50, including $706.50 
for hospital, drugs and doctor’s bills, 
for injuries consisting of contusion 
over right eye, laceration of nose, 
opening approximately two inches 
long and inch and a half wide in 
skull, fractured right parietal bone 
with bone fragments being driven 
down through covering of brain in¬ 
to brain substance one half to three- 
auarters of an inch, causing dizzi¬ 
ness, headaches, and inability to 
work.—Bhlers v. Barbeau, 289 N. 
W. 241, 291 Mich. 528. 

(26) $5,500.—Caruso v. City of 
Chicago, 27 N.E.2d 545, 305 Ill.App. 
571. 

(27) $5,120.25, for concussion of 
brain and cranial fracture, produc¬ 
ing eight months' deafness and diz¬ 
ziness, and for impaired strength.— 
Lagomarsino v. Market Stu E.y. Co., 
261 P. 465, 202 Cal. 474. 

(28) $5,000. 

Ala.—Birmingham Electric Co. v. 

Baker, 122 So. 316, 219 Ala, 324. 
Cal.—^Armstrong v. Ford, 86 P.2d 
385, 30 Cal.App.2d 347~Collonan 

V. Rosellini, 68 P.2d 367, 21 Cal. 
App.2d 33—Ritzman v. Mills, 283 
P. 88, 102 Cal.App. 464. 

Conn.—Malon v. Adley Express Co., 
173 A. 159, 118 Conn. 565, 

Kan.—Balandran v. Compton, 7 P. 

2d 510, 134 Kan, 542, 

Minn.-—Wells v. Weed, 267 N.W. 

379, 197 Minn. 464. 

Mo.—^Peterson v. Kansas City, 23 S. 

W. 2d 1045, 324 Mo. 454—^De Moss 

V. Baudo, App., 79 S.W.2d 766—- 
Quinn v. Berberich, App., 51 S.W. 
2d 153, quashed State ex rel. Ber- 
berich v. Haid, 64 S.W.2d 667, 333 
Mo. 1224—Corbin v. Kansas City, 
C. C. & St. J. Ry. Co., App., 41 S. 

W, 2d 832—Schneider v. Silbergeld, 
App., 31 S,W.2d 267—Buehler v. 
Waggoner Paint & (jflass Co„ 
App., 231 S.W. 283. 

N.J.—^Zito V. Ingersolb 1^7 A. 400, 
7 N.J.Misc. 893. 

Pa.—Gniskin w Stitt, 13 A.M 412, 
339 Pa. 137. : 


DAMAGEf^ 

er'^” or injuh*- are 


(29) $4,77/'.—ro't*:.?/rin v. ’ 

klF, Ptd.Super., 2 T'.'s. 

(30) $1.5u0 to whrj 

fered com of brain, '1 r< - i 

Suited in r*'Currf r/ hf ad h-i 

and dizzy g-spe’l’ai and of ar-, 

rested v. , 

L. Schaah & Furniture Oj., ' 

Mo.App., hZ S.W.L’d ML 

(31) |4,0<0. : 

Cal.—Boccalero v. Wndhjgh. 1/ 

526. 113 Cal.App. .176. 

Fla.—Man.^rield v. Kmg. 195 So. 7«<A. ' 
Minn,—Hansen v. 19 Id^'n, 199 X.W. 
988, 153 Mmn. 513. 

Mo. — Lilly V. K.'insaM City Rys. Co.. ' 
App., 209 S.W. 969. 

N.J.—Bw'yer v. Xt-'W York Telephone 
Co., 135 xV. 76, 4 X,J.Mi3C. 9S6. 
Va.—-Yeary v. Holbrook. 198 S.E. 
441, 171 Va. 266. 

(32) $3,621, for injuries including 
serious head injuries, scalp wound 
and concussion, and five fracture.^, 
three of bones of foot and one of 
tibia and one of fibula.—Siegfried v. 
Lehigh Valb-y Transit Co., 6 A.2a 
97, 334 Pa. 346. 

(33) $3,500. 

Cal.—Barrett v. Hannan, 1 P.2d 45S, 
115 Cal.x\pp. 283. 

La.—Mathews v. Hayne, App., 18 S 
So. 462. 

Minn.—Findley v. Brittenham, 271 
N.W. 449, 199 Minn. 197. 

Mo.—Hults V. Miller. App.. 299 S. 
W. 85. 

]^.j.—^Wilson V. Brown, 145 A. 641, 7 
N.J.Misc. 389. 

Pa.—Dillon v. Pittsburgh Rys. Co.. 
188 A. 106. 324 Pa. 340, 

(34) $3,098.55.—Cody v. Bennett, 
31 P.2d S3, 177 Wash. 199. 

(36) $3,000. 

La.—^Dill V. Colley, 3 La.App. 305. 
Okl.—Sand Springs Ry. Co. v. Smith, 
203 P. 207, 84 Okl, 211. 

(36) $2,500. 

Kan.—Hill v. Union Pac. R. Co., 215 
P. 310, 113 Kan. 489. 

Minn.—^Santee v. Haggart , Const. 
Co., 278 N.W. 520, 202 Minn. 361 
—^Fostrom v. Grossman, 201 N.W. 
929, 161 Minn. 440. 

Mo.—^Bain v. Missouri-Kansas-Texas 

R, cio., App., 141 S.W.2d 577. 

Tex.—Phoenix Refining Co. v. Walk¬ 
er, Civ.App., 108 S,W.2d 323, error 
dismissed. 

(37) $2,600 to mother of boy in¬ 
jured by assault resulting in brain 
injury while patron in theater.— 
Denny v. Hill Theatre, 149 A. S43, 
8 N.J.Misc. 208. 

(38) $2wOO0.‘—SchoenfeMer v. Pope, 
158, A* 828,'lO N-LMlso. 247—Simp¬ 
ler V- Woolmam 455 A. 768, 9 N.d. 
Misc. 718. 


for of 

■* ? I.il - '5 if!'/ 

7 —Vrriahii ft v. Maty, ILL, 200 

A. 

C.-nn.—ST'f/'niii/i i". VitL'ilo. X, 

C./ 111 Con?: ' T'l, 

hTi ,—P ir.ivll V. P«r- 

cir ly, App., 161 Ls7. 

M*'—C:irL'>r v, Ap,^ , 10 

S W.J.l V'v—L V. Whikcl, 

App. 251 S.IV. 4AS. 

V'l.—-Frii.t ra Co. v, 

3 Itb/ 173 V^i. 27. 

(ii) J. ALr'ih.iTn & Srms 

F.-illis, 275 S.W. 3.H0, Ky. 120. 

(42) —I^ihl V. Sprmgfield 
Consol. Ry. Co., 219 Ill.Aijp. f/SH. 

(43) 11.00(1.—S^'ho^'nfcldvr v. Pope, 
I5S x\. ^28, 10 X.J.Mlsc. 217. 

(14) $750.—v. Shreve¬ 
port R^s. Co„ Lrt.App., 19,1 So. 600. 

(45) $500.65, for Flight concu»5ion 
of brain, nervous shctck, genf*ral cuts 
and bruist's.—Humble v. Tarver, La, 
App., IIS So. 452. 

(4$) $500, for Injuries sustained 
by ten-year-old boy, consisting of 
“concussion," general contusions and 
bruises, brush burns about the fore¬ 
head and running into the scalp, 
laceration of the nose, and a small 
but not disfiguring scar on side of 
forehead.—Mathew® v. Hayne, La. 
App., ISS So. 462, 

(47) $455, for concussion of brain, 
causing confinement to bed and 
treatment requiring medl-ca! expeiafte 
of $55,—^Pontalne v. Dorsey, 131 So. 
506, 15 La.App. 282. 

17 C.J. p 1114 note 90 [aj. 

C7. Held proper 

(1) $3,500.—^Gauvereau v- Checker 
Cab Co., 131 So. 590. 14 La.App. 448. 

(2) $2,000.—Meredith v. Arkansas 
LfOuisiana Gas Co,» La.App., 185 So. 
49S, 

(3) $1,500.—Lombardin® v* 70f 
Tire Co., 133 So. 49S. 16 La.Appw 
460. 

WieSA infbdeqmie 

(1) $300 to minor earning twelve 
dollars weekly, for injuries consist¬ 
ing of concussion of brain and lac¬ 
erations on body, is Inadequate.— 
Marcinko v» Sauer, 149 A. 69, 8 N. 
J.Mlsc, 127, 

(2) Concussion of the brain is an 
injury of such a degree that a few 
hundred dollars damages allowed as 
compensation is wholly inadequate. 

_Cunha v. Lewis, 76 F,3d HtS, 31 

Cal.App.2d L 
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(2) Mental Impairment 

Various awards for mental Impairment have been 
held excessive, not excessive, or adequate or proper. 

Particular awards for mental impairment which 
have been held excessive are listed in the foot¬ 
note,as are awards held not excessive,or ade¬ 
quate or proper.^l 

(3) Epilepsy 

Various awards for epilepsy have been held exces¬ 
sive, and not excessive. 

Particular awards for epilepsy which have been 
held excessive are listed in the footnote,^- as are 
awards held not excessive.^^ 


(4) Nervous Shock and Injury to Nervous 
System Generally 

Various awards for nervous shock or Injury to the 
nervous system generally have been considered and held 
excessive, not excessive, adequate, or inadequate. 

Where damages are sought for injury to the ner¬ 
vous system, the utmost circumspection must be ex¬ 
ercised to avoid injustice from the denial of sub¬ 
stantial damages for real injury, and, on the other 
hand, from their award in cases of honest mistake 
or fraud.^^ Particular awards for nervous shock 
and injury to the nervous system generally which 
have been, according to the facts and circumstances, 
held excessive are listed in the footnote.^^ Partic- 


89. Eeld excessive 

(1) $50,000.—Hoffman v. Southern j 
Pac. Co., 11 P.2d 3S7, 215 Cal. 454. 

(2) $15,000.—Kight v. Vicksburg:, 
S. P. By. Co., 76 So. 799, 142 La. 
357. 

(3) $8,500, for fractured skull 
impairing memory of plaintiff, sev¬ 
enty-two or eighty-two years old.— 
Ryrie v. Lowe, 157 A. 245, 9 N.J. 
Misc. 1059. 

17 C.J. p 1114 note 91 [a]. 

90. Eeld not excessive 

\l) $25,100,—Paris v. Burroughs 
Adding Mach. Co., 282 P. 72, 48 Ida¬ 
ho, 310. 

(2) $21,500.—Hupp V. Griffith Co.. 
15 P.2d 211. 127 Cal.App. 63. 

(3) $18,500 to switchman on rail- | 
road for injuries which resulted in j 
insanity-—Ross v. Duluth, M. & T. 
R. By, Co., Mmn., 290 N.W. 566, 
followed in 291 N.W. 610. 

(4) $17,500, for injuries causing 
pain in head, back, and side, with 
loss of hearing in one ear and im¬ 
pairment of mental condition.—Un- 
terlachner v. Wells, 296 S.W. 755, 
S17 Mo. 181. 

(5) $15,000. 

Cal.—Lahti v. McMenamin, 268 P. 
644, 204 Cab 415. 

Mo.—State ex rel. and to Use of 
Done Ion v. Deuser, 134 S.W. 2d 
132—^Dell V. J- A. Schaefer Const. 
Co., 29 S.W.2d 76. 

Keb.—Schwarting v. Ogram, 242 N. 
W. 373, 123 Neb. 76, 81 A.L.R. 769. 

(6) $12,000.—Leideck v. City of 
Chicago, 248 Ill.App. 545. 

(7) $10,000. 

Ark.—Hammond v, Hamby, 87 S.W. 

2d 1000, 191 Ark. 7S0. 

Minn.—Letnes v. Davis, 214 N.W. 
761, 171 Minn. 399. 

Mo.— Oesterle v. Kroger Grocery & 
Baking Co., 141 S.W.2d 780. 

(8) $10,000 for injuries, and $743 
for medical expenses. —Hanson v. 
Texas Co., 3 La.App. 46. 

(9) $7,500. 

Mich.—Bruman v. Yellow Taxicab 
Co., 189 N.W. 887, 220 Mich. 41. 


Mo.—^Haggard v. Rogers-Schmitt 
Wire & Iron Co., App., 249 S.W. 
712—Pennington v. Kansas City 
Rys. Co., 213 S.^V. 137, 201 Mo. 
App. 4S.3. 

(10) $7,000, for injuries including 
numerous bruises, and fracture of 
skull causing impairment of memo¬ 
ry, nervousness, and sleeplessness.— 
Gotten V. Stolley, 248 N.W. 384, 124 
Neb. 855. 

(11) $6,000.—Boyle v. Boileau, 219 
N.W. S66, 174 Minn. 545. 

(12) $5,000. 

Iowa.—Robbins v. Weed, 169 N.W. 
773, 187 Iowa 64. 

La.—Hall v. Excelsior Steam Laun¬ 
dry Co., 5 La.App. 6. 

(13) $4,971.33, for injuries to 
plaintiff's head, concussion of brain, 
broken ribs, and other bodily cuts 
and bruises, and impairment of mind. 
—Jedlicka v. Shackelford, Mo.App., 
270 S.W. 125. 

(14) $4,500.—^Hubbard v. Badala- 
menti, Mo.App., 6 S.W.2d 983. 

(15) $3,500.—Gillis v. Singer, Mo. 
App., 86 S,W.2d 352. 

(16) $2,500.—Guderitz v. Broadway 
Bros., 177 P. 859, 39 Cal.App. 48. 

(17) $800 to pedestrian, struck by 
automobile, whose head was injured, 
impairing his memory, and whose 
ankle was sprained, knees cut, and 
arms and elbows scratched.—Drak- 
enberg v. Knight, 190 N.W. 119, 178 
Wis: 386. 

17 C.J, p 1114 note 92 [a]. 

91. Held adeqittate or proper 

(1) $10,500.~Waldron v. City of 
Utica, 238 N.Y.S, 401, 228 App.Div. 
37. 

(2) $10,000.—Povanda v. Powers, 
272 N.Y.S. 619, 152 Misc. 75. 

(3) $5,090,20.—Herb v. Hallowell, 
154 A. 582, 304 Pa. 128, 85 A.L.R. 
1004, 

17 C.J. p 1114 note 93 [a]. 

92. Held excessive 

$20,000.—Pye V. Chapin, 80 N.W. 
797, 121 Mich. 675, appeal dismissed 
21 S.Ct. 71, 72, 179 U.S, 127, 45 L.Ed. 
119—17 C.J. p 1114 note 94 [a]. 
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93. Held not excessive 

(1) $35,000.—Mann v. State, 224 
N.Y.S. 354, 130 Misc. 559. 

(2) $6,000.—Johnson v. Director 
General of Railroads, 123 A. 484, 
278 Pa 491. 

(3) $5,000.—Whitley v. Stein, Mo. 
App., 34 S.W.2d 998. 

(4) $2,250.—See Schimanski v. 
Chicago Rys. Co., 205 Ill.App. 364. 

17 C.J. p 1114 note 95 [a]. 

94. Okl.—Coca Cola Bottling Co. of 
Tulsa V. Black, 99 P.2d 891, 892, 
quoting Corpus Juris. 

17 C.J. p 1114 note 96. 

95. Held excessive 

(1) $62,500, for injuries causing 
shrunken hand and disfigurement of 
face, loss of teeth and palate, frac¬ 
tured jaw and cranium, and im¬ 
pairment of nervous system, exces¬ 
sive by $12,500.—Lindemann v. San 
Joaquin Cotton Oil Co., 55 P.2d 870, 
5 Cal.2d 480. 

(2) $37,500, for injuries consist¬ 
ing of injury to spine which reduced 
plaintiff to mere shadow, with 
speech weak and disconnected, and 
due to suffer pain the rest of his 
life, for which injury he had in¬ 
curred substantial doctor's bills, ex¬ 
cessive by $12,500.—Missouri Pacific 
Transp. Co. v. Sharp, 108 S.W.2d 579, 
194 Ark. 405. 

(3) $35,000. 

N.J,—Daley v. Public Service Co¬ 
ordinated Transport, 155 A. 780, 9 
N.J.Misc. 683. 

Pa.—^Murphy v. Pennsylvania R. Co., 
140 A. 867, 292 Pa. 213. 

(4) $33,000, reduced to $25,000.— 
Ward V. Pittsburgh Rys. Co., 2 A. 
2d 694, 332 Pa. 152. 

(5) $30,000. 

Ark.—^Missouri Pac. R. Co. v. Morri¬ 
son, 55 S.W.2d 933, 186 Ark. 689, 
certiorari denied 53 S.Ct. 792, 289 
U.S, 769, 77 L.Ed. 1502. 
Kan.-^Stroup v. Northeast Oklahoma 
R. Co*., 253 P. 242, 122 Kan. 587, 
rehearing denied 254 F. 396, 123 
Kan. 206. 
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ular awards for nervous shock and injury to the irt- 


VHus system which havt htxn !ir!d not excessiveo^® 


Mo.—Pandjiris v. Oliver Cadillac Co., i 
9S S.W.2d 960, 339 Mo. 711. 

(6) 125,000. 

Ala.—Hines v. Wlmbish, 85 So. 765, 
204 Ala. 350. 

TVis.—^Markowitz v. Milwaukee Elec- | 
trie Railway & Light Co., 2S4 X. 
W. 31, 230 Wis. 312, 

( 7 ) $ 20 , 000 . 

Mo.—Boyer v. Missouri Pac. R. Co., 
293 S.IV. 386—Page v. Payne, 240 
S.W. 156, 293 Mo. 600. 

Mont."—Ashley v. Safeway Stores, 47 i 
P.2d 53, 100 Mont, 312. ’ | 

(8) $15,000 for injuries sustained 
hy seventeen year old girl m high 
school tumbling class causing a ny¬ 
stagmus, a lack of planar reflex on 
the left side, and a possible brain in¬ 
jury, and claimed to have caused 
headaches, dizziness, occasional vo¬ 
miting and loss of weight.—Bellman 

V. San Francisco High School Dist, 
SI P.2d 894, 11 Cal,2d 576, prior opin¬ 
ion 73 P.2d 596. 

(9) $12,000 for severe shock, bruis¬ 
es, damaged kidney, and other in¬ 
juries allegedly causing nervousness 
and unusual and too frequent men¬ 
struations.—Corbett v. Terminal R. 
Ass’n of St. Louis, 82 S.W.2d 97, 336 
Mo. 972. 

(10) $10,497 for injuries leaving 
minor scars on head, face, and leg 
and pi’obably temporary psycho¬ 
neurotic condition.—Eagan v. O’Mal¬ 
ley, 21 P.2d 821, 45 Wyo. 505. 

(11) $10,000.—Chambers v. Hines, 
233 S.W. 949, 208 Mo.App. 222. 

(12) $9,000 for injuries, not severe 

but aggravating preexisting nervous 
sensibility.—In re Central R. of New 
Jersey, C,C.A.N.T., 52 F.2d 20. 

(13) $7,500. 

Ill.—Russell V. Richardson, 24 N.E.2d 
185, 302 Ill.App. 589. 

Mo.—Shuff V. Kansas City, 282 S.W, 
128, 221 Mo.App. 505, 

(14) $6,500.—Brown v. Paxton, 2 A. 
2d 729, 332 Pa. 260. 

(15) A verdict of more than $5,000, 
where there were no objective symp¬ 
toms of injury to plaintiff, causing 
tenderness of shoulder and: spine, 
headaches, and nervousness, and none 
of physicians were able to say that 
his injuries were permanent.—Louis¬ 
ville & N. R. Co. V. Roberts, 271 S- 

W. 1036, 208 Ky. 692. 

(16) $5,000. 

Ky.—Pullman Co. v. Pulliam, 218 S. 

W. 1005, 187 Ky. 213. 

Mo.—Burke v. Shaw Transfer Co., 
243 S.W. 449, 211 Mo.App. 353, cer¬ 
tiorari quashed State ex rel. Shaw 
Transfer Co, v. Trimble, Sup., 250 
S.W. 384. 

N.J.—Clohesy v. Routh, 157 A. 156, 

9 N.J.Misc. 1070. I 

Ohio.—Martin v. Cincinnati St, Ry- 


Co., 22 X.E.Jd 735. 61 Ohio App, 
.375. 

OkL—Cofa Cola p>ottllng Co. Tuh-a 
V. Black, P.2d 

(17) —Bfihlrr-fir, Bu-h'on 

Motor Car Co., 2^^ X.W. 19:9, 

Mich. 6S3. 

(IS) |3,^o'i0.—Zuij^n'ir V. 

158 A. 4ii9, 10 X.J.ML-sc. ISL 

(19) |2,8o0 for two broken rib?! 

and nervous shock.—Anders^on v. 
Mittuch, 138 A. 694, 3 X.J.Mi.'^o. 

928. 

(20) $2,500. 

La.—Bourgeois v. Toye Bros. Yellow 
Cab Co., App., 192 So. 379. 

W. Va.—Snodgrass v. Charleston Xu- 
grape Co., 169 S.E. 496, 113 W.Va. 
748. 

( 21 ) $ 2 , 000 . 

La.—Stone v. Baton Rouge Yellow 
Cab Co., 124 So. 778. 12 La.App. 
520. 

Miss.—Pullman Co. v. Anderson, 81 
So. 276, 119 Miss. 791. 

X. J,—Camel v. Sylvester, 143 A. 763, 

6 N.J.Misc. 1085. 

(22) $1,000.—Parks v. Hall, La. S 
App., 182 So. 347, conforming to I 
mandate 181 So. 191. 189 La. 849. 1 
annulling judgment 179 So. 868, 179 : 
So. 877, Hall v. Hall, 17 So. 877, j 
and Carbons Consolidated v. Hall, 
179 So. S78. 

(23) $100 for nervous shock, where 
there were no physical injuries.—Dy¬ 
er V. Warwick, 140 So. 254, 19 La. 
App. 354. 

17 C.J. p 1114 note 97 [a]. 

96. Keld not excessive 

(1) $25,000. 

Ark.—Sims Oil Co. v. Durham, 21 
S.WA2d 861, 180 Ark. 366. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Ford, Civ.App., 275 S.W. 463. 

(2) $22,000 for permanent nervous 
and spinal injuries and deformity.— 
Wack V. P. B. Schoenberg Mfg. Co., 
53 S.W.2d 28, 331 Mo. 197. 

(3) $20,000. 

Cal.—Hosman v. Southern Pac. Co., 
83 P,2d 88, 28 Cal.App.2d 621, cer¬ 
tiorari denied Southern Pac. R. Co. 
V. Hosman, 59 S.Ct. 645, 306 U.S. 
656, 83 L.Bd. 1054. 

Mo.—Hoelzel v. Chicago, R. I. & P. 
Ry. Co., 85 S.W.2d 126, 337 Mo. 
61—Whittington v. Westport Ho¬ 
tel Operating Co., 33 S-W.3d 963, 
326 Mo. 1117. 

Ohio.—Telling Belle Vernon Go. v. 
Krenz, 171 N.E. 357, 34 Ohio App. 
499, 

Wash.—^Shanahan v. International 
Stage Co.. 3 P.2d 1992, 164 Wash. 
609, 

(4) $18,750 for injuries causing 
concussion of brain, nervous shock, 
impairment of mental powers, and 
permanent injury to eyesight.—^Bow- 
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liVin V, TraJ:»it Co., 2^4 P. 

'.'5 5 $17,v, fkilfimorf 
A O It. r.*,, M.., 1 '..t HAVJM 3r>f^ 
r. Wn L'rjinn T^lt'scrapli 

Co.. 1-6 K,\V.2d n64, Mo. JtU 

Kan.—V. J.,pbn 1\ ft Co., 
122 CCi, 115 Kruo 5/—Mathnw?! 
V. K'in-'.as Ry:-'. Co., ITh P. 

252. 1H4 Kr-n. 92. 

X#'v.—Will fro V. Xol- 
tr.n, 72 P. 2 r! If.51, TA lib 

<7i $1.1,5nf! fur rs^'rman^'nt anternal 
Injun#'?* and 'njun^s to 
tvm.—V. Mo., 252 RW. 

SI2 for ruts and injtirifr'S 

of y#-ar old girl, r<‘F-u!tir.g in 

nervous tromor« and causing ar¬ 

rested disease to bc<‘'ome 
rend^-ring child pernmn^mtly almor- 
mal.—Forsyth v. Kuphal, 15 r,2d 
1115, 170 Wash, 292. 

{$) |10,6<k0.—Clnrinnatl Traction 
Co. V. Woodmansee, 16 Ohio App. 
314. 

(10) $1(1,557.—Brown MeXaIr, 

256 P. 903, 125 Okl. 14L 

( 11 ) $ 10 , 000 . 

U.S.—In rc* CVrstral R. of New Jer¬ 
sey, C.C..4.N.Y., 52 P.2d 20. 

Mo.—Grubbs v, Kansas City Public 
Service Co.. 45 S.W.2d 71,’ 329 Mo. 
390—Keyes v. Chicago, B. & Q, R. 
Co., 31 S.W.2(i 50. 326 Mo. 236—- 
Porter v. Chicago, B. & Q. R, Co., 
2S S.W.2d 1035, 225 Mo. 381—Ma- 
gill V. Boatmen’s Bank, 250 S.W. 
41. 

N.D.—Daniels v. Payne, 101 N.W. 
776, 49 N.D. 37ft. 

Okl.—Oklahoma Producing & Refin¬ 
ing Corporation of America v. 
Freeman, 212 P. 742, 88 Okl. 166. 
Tex.—Gifford-Hill & Co. v. Hender¬ 
son, Civ.App., 81 S.W.2d 274. 

Va.—Morris & Co. v, Alvis, 121 S.E- 
145, 138 Va. 149. 

W^Va.—"Webb v. Chesapeake & D. Ry. 
Co., 144 S.E. 100, 195 W.Va. 555. 
certiorari denied Chesapeake & O. 
R. Co. V. Webb. 49 S.Ct. 82, 278 

U. S. 646, 73 L.M, 559. 

Wis.—Kramer v. Chicago A Elec' 
trie Ry. Co., im N-W. M7, lit 
Wis. 453, 

(12) $9,150.—McKinney r. Red Top 
Cab Co., 29f P. lU, lU CaLApp- 
t 637. 

I (IS) $9,000. 

Cab—Latky r. Wolfe, 359- P. 470, 
85 CaLApp. 332. 

Ind.—Union Traction Co. of Indiana 

V. Morris, 136 N.E. 861, 193 Ind. 
313. 

(14) $8,293.50.'—Gregory v- Ferry, 
1S6 A. 354, 126 Me. »9, 

(15) $8,000. 

III.—Di Marco v. Chicago Ss Rlver^ 
dale Lumber Co.^ 220 m.Ap^v. 354. 
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Wasli.—Gattavara v. liundin, 7 P. ■ 
2d 958, 166 AVash, 54S. 

(16) |7.50n. 

Cal.—Du A'a! v. Boos Bros. Cafeteria 
Co., 187 F. 767, 45 Cal.App. 377, 
Conn.—O'Hearn v. Star Taxi Co., 171 
A. 625, 118 Conn. 690. 

Kan.—Atkinson v. AATchita Gas Co., 
18 P.2d 12 7, 136 Kan. 854. 

Mich.—Parr v. City of Detroit, 262 
N.W. 443, 272 Mich. 659. 

Mo.—Garnett v. S. S. Kresj^e Co., 
App., 85 S.W,2d 157—Nyberg v. 
Wells, App., 14 S.‘W.2d 529—Kieth 
V. American Car & Foundry Co., 
App., 9 S.W.2d 644—AVillis v. ; 
Buchanan County Quarries Co., 268 
S.W. 162, 218 Mo. App. 6 9 S—An¬ 
derson V. Pryor, App., 209 S.AAA 
122 . 

Tenn.—^Adamant Stone & Roofing Co. 
V. Vaughn, 7 Tenn.App. 170. 

(17) $7,350.—Campbell v. Lincoln 
Traction Co., 188 K.W. 225, 108 Neb. 
648, 

(18) $7,000. 

Ind.—Yellow Cab Co. v. Kruszynski, 
196 N.E. 136. 

Mo.—McClellan v. Kansas City Pub¬ 
lic Service Co., App., 19 S.W’.2d 
902. 

Wash.—Taylor v. Lubetich, 97 P.2d 
142, 2 Wash.2d 6. 

(19) $6,695 damages for back in¬ 
juries, consisting of contusions and 
strained ligaments, nervous shock, 
kidney adhesions, and disburbed men¬ 
strual function.—Kleem v. Chapot, 
297 P. 574. 112 Cal.App. 553. 

(20) $6,500.—Shutz v. Wells, Mo. 
App., 264 S.W. 479. 

(21) $6,400.—Consentino v. Geld- 
seiler, N.J., 134 A. 908. 

(22) $6,300.—Green v. Bohm, 211 
P. 320, 65 Mont. 399. 

(23) $6,225. 

Mo.—Adolf V. Brown, 255 S.W. 947, 
213 Mo.App. 406. 

N.J.—Abel V. Zaek Baking Co., 132 
A. 245, 4 N.J.Misc. 213. 

(24) $6,000. 

Ky.—Louisville N. R. Co. v. Wil¬ 
liams, 217 S.W. 915, 186 Ky. 

680. 

Mo.—McMahon v. United Rys, Co. of 
St. Louis, App., 203 S.W. 500. 

Okl.—Ice V. Gardner, 83 P-2d 378, 
183 Okl. 496. 

(25) $5,800.—Peldt v. Cohen, 248 
K.W. 798, 212 Wis. 398. 

(26) $5,500. 

Minn.—Baker v- City of South St. 
Paul, 279 N.W. 211, 202 Minn. 491 
—Santee v. Haggart Const. Co., 278 
N.W. 520, 202 Minn. 361—Unmacht 
V. AVhitney, 178 N.W. 886, 146 
Minn. 327. 

Wis.—Heindel v. Wisconsin Traction 
Light, Heat & Power Co„ 171 N.W. 
938, 169 Wis. 181. 

(27) $5,000. 

Ky.—Greer v, Richards’ Adm’r, 115 
S.AV.2d 5 68, 273 Ky. 91. 
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Mo.—Cook V. Atlas Portland Cement j 
Co., 263 S.W. 1027, 214 Mo. App. 
596—Cecil v. AVells, 259 S.W. 844, 
214 Mo.App. 193. 

Neb.—Lustgarten v. Harris, 241 N. 
AAA 114, 122 Neb. 663—Simonsen v, 
Thorin, 234 N.AV. 628, 120 Neb. 
6S4, 81 A.L.R. 1000. 

N.J.—Squier v. Barlow, 149 A. 67, 

8 N.J.Misc. 113. 

Pa.—^AA^'anamaker v. Ellis, 159 A. 1, 
306 Pa. 222. 

Tex.—McMath Co. v. Staten, Civ. 
App., 60 S.AAA2d 290—Magnolia Co¬ 
ca Cola Bottling Co. v. Jordan, 
Civ.App., 47 S.AA'.2d 901, affirmed 
in part and reversed in part on 
other grounds 78 S.W.2d 944, 124 
Tex. 347, 97 A.L.R. 1513. 

(28) $4,500.—Adders v. U. S., D. 
C.N.T., 5 P.Supp. 457, affirmed, C. 
C.A., 70 P.2d 371. 

(29) $4,200.—Ganter v. MacKay, 
180 A. 310, 120 Conn. 691. 

(30) $4,100.—Flood V. Smith, 13 A. 
2d 677, 126 Conn. 644. 

(31) $4,000, 

Cal.—Binford v. Purcell, 37 P.2d 732, 
2 Cal.App.2d 87—Johnson v. Pear- 
i son, 280 P. 394, 100 Cal.App. 503. 

> Ill.—Lill v. Murphy Door Bed Co. of 
Chicago, 8 N.E.2d 714, 290 Ill.App. 

I 328. 

Mo.—Hodgins v. Jones, App., 64 S. 

! AAA2d 309—Smith v. Greer, 257 S. 

I AV. 829, 216 Mo.App. 155, cer- 

I tiorari quashed State ex rel, Greer 
! V. Cox, Sup., 274 S.W. 373. 

^ Pa.—Hayes v. Shomaker, 152 A. 827, 
302 Pa. 72. 

(32) $3,500. 

Conn.—Flood v. Smith, 13 A2d 677, 
126 Conn. 644. 

Ill.—Klaustermeier v. St. Louis, S. 

& P, R. R., 222 Ill. 374. 

Mo.—Stevens v. AVestport Laundry 
Co., 25 S.W.2d 491, 224 Mo.App. 
955—Burton v. Phillips, 7 S.W.2d 
712—Moran v. Kansas City Rys. 
Co., App., 232 S.W. 1111. 

N.J.—Lurge v. Godfrey, 159 A 395, 

10 N.J.Misc. 427—Redfield v. 
Hurff, 152 A. 451, 9 N.J.Misc. 15. 

Wash.—Swanson v. Pacific North¬ 
west Traction Co., 208 P. 10, 121 
Wash. 96. 

(33) $3,492.—Garvey v. Ladd, Mo. 

■ App., 266 S.AV. 727. 

I (34) $3,350. 

Ga.—Georgia Ry. & Power Co. v. 
Tribble, 116 S.E. 207, 29 Ga.App. 
575. 

Mich.—^Krzywosz v. Cfummett, 282 
N.W. 853, 286 Mich. 649. 

(35) $3,200.—^Jankowski v. Claus¬ 
en, 209 N.W. 317, 167 :^inp. 437. 

(36) $3,000. 

Cal-—^Britting v. Dewes, 54 P.2d 736, 

11 Cal.App.2d 463. 

Ill.—McManus v. Supreme Beverage 
Co., 5 N.E.2d 590, 287 Ill.App, 633, 
Minn.—^Erickson v. Northland 

Transp. Co., 232 N'.W. 715. 181 

r * 
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Minn. 406—^Iverson v. Regola, 202 
N.AV. 2 7, 161 Minn. 487. 

Mo.—Nixon v. Hill, 52 S.AAA2d 20&, 
227 Mo.App. 312—Hesemann v. 
May Department Stores Co., 39 S. 
AAA2d 797, 225 Mo.App. 584—AA?"!!- 
liams V. AA^ells, App., 29 S.W.2d 207 
■—Stephens v. Mobile & O. R. Co., 
App., 285 S.W. 151—Llywelyn v. 
Lowe, App., 239 S.AV. 535. 

N.J.—Clark v. Chaisson, 145 A. 226, 
7 N.J.Misc. 269. 

AA'ash.—Cole v. Friedman, 232 P. 
361, 132 Wash. 587—Budde v. 

Wahlquist, 216 P. 849, 125 Wash. 
500. 

(37) $2,750.—Crapson v. United 
Chatauqua Co., Mo.App., 37 S.W.2d 
966. 

(38) $2,708.'—Goetschel v. Glas- 
sell-AVjlson Co., 127 So. 81, 13 La. 
App. 424, 

(39) $2,500. 

Ala.—J. C. Byram & Co. v. Bryan, 
140 So. 768. 224 Ala. 466. 

Ga.—Cohen v. Galbraith, 126 S.E. 
882, 33 Ga.App. 540—Cohen v. 

Phipps, 126 S.E. 881, 33 Ga.App. 
431. 

Mo.—Kaley v. Huntley, App., 88 S. 
AV.2d 200—Schroeder v. Wells, 
App., 277 S.W. 578. 

Tex.—Russell v, Adams, Cr., 18 S. 
W.2d 189. 

(40) $2,250 for loss of earnings, 
and $2,200 for pain and suffering of 
structural steel worker, who suf¬ 
fered from electric burns on one 
hand and both feet and from nerv¬ 
ous disorder which prevented him 
from engaging in his customary 
work, which condition might con¬ 
tinue indefinitely.—Criswell v. Sea¬ 
man Body Corporation, Wis., 290 N. 
W. 177, 

(41) $2,062.15.—Shrout v. Bird, 9 
P.2d 673, 135 Kan. 218. 

(42) $2,000. 

Cal.—Purcell v. Goldberg, 93 P.2d 
578, 34 Cal.App.2d 344. 

Pa.—Keoyman v- Lotz & Co., 92 Pa. 
Super. 68. 

Tex.—Texas & N. O. Ry. Co. v. New, 
Civ.App., 95 S.W.2d 170, error dis¬ 
missed. 

(43) $1,600.—Feldt v. Cohen, 248 
N.W. 798, 212 Wis. 398. 

(44) $1,500. 

Cal.—^Williams v. A. R. G. Bus- Co., 
190 F. 1036, 47 Cal.App. 568— 

Lindley v. Knowlton, 189 P. 798, 
46 Cal.App. 653. 

Me.—^Marr v. Hicks, 1 A-2d 271, 136 
Me, 33. 

Mich.—^Motts V. Michigan Cab Co., 
264 N.W, 855, 274 Mich. 437. 
Minn.—^Willet v. Great Northeim Ry. 

Co., 191 N.W. 260, 154 Minn. 10. 
Mo.—^Phelps v. Montgotnery Ward 
& Co., 107 S.W.2d 939, 231 Mo. 
App. 595—Tanner v. Chicago, R. I. 
& P. Ry. Co., App., 258 S.W* 730, 

(45) $1,275.—Phoenix Refining Cow 





iV ri-.van 


25 C.J.S. DA21A(JE.^ 

adequate,or inadeqiiate^^ are alM5 listed. ; V:i 

(5) Paralysis ; 

: oar^iruiar av ,..r'N 

Various awards for paralysis have been considered ' 
and held excessive, not excessive, or adequate, i Hv!' 


§ ifa 


f'^r 1 v I’lr'h havt' l/ci’ii 

■! ir. 'r/!'.'/■■* as are 

fr,T ]uir.ih-'s fiean 

IV,■! nT ',vl'vi:!i Ivvrtj ht lil ade- 


V. ’Walbor, Tc^x.Civ.App., lag S-\V.2c! ' ?5Jon in tbr> r.f r.f i I S* \ 

S 23 , error dismi^’sed. i p**rniar.*'nt injury.—Fr.nt v. An.nVi, | ---«''if*- 

(i6) $1,250.—Boyd v. Hu.^-ited, 127 ; fan. ; «"*r a - 

A. 667, 3 X.J.Misc. 225. J ('2) Sl,00A fnr on i 

,f. I fractured nrm, and d 
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Bavin, 191 P. 23, 

1S3 Cal. 264. 

Conn.—Samaha v. Mauro, 132 A, 435, 
104 Conn. 300. 

X,a.—Sumlin v. Gallman, 140 So. 44, 
174 La. 269, annulling 135 So. 692, 
18 La.App. 436—Breen v. TValters, 
91 So. 50, 150 La. 578. 

Mich.—-Heetz v. Schemansky, 270 N. 

W. 811, 278 Mich. 626. 

Minn.—Repensik v. Bernick, 203 N. 

W. 983, 163 Minn. 511. 

Mo.—Yates v. United Rys. Co. of j 
St. Louis, App-, 222 S.W. 1034. 
Tenn.—Lee v. Seitz. 13 Tenn.App. 
260. 

(49) $750.—Payne v. Stephenson, 
244 S.W. 71, 196 Ky, 25. 

(50) $700. 

U. S.—Long Transp Co. v. Domurat, 
C.C.A.Ill., 93 P.2d 23. 

jll.—Franks v. Baltimore & O. S. W. 
R. Co.. 269 Ill.App. 129. 

(51) $628.—Missouri Pac. R. Co. 

V. Sandifur, 32 S.W.2d 316, 183 Ark. 
196. 

(52) $600.—PhcEnix Refining €o. 

V. Walker, Tex.Civ.App., lOS S.W.2d 
323, error dismissed. 

(53) $573.—Damron v. Greene, 86 
S.W.2d 996, 260 Ky. 770. 

(54) $500-—Kemp v. Van Bezel, 
199 P. 1099, 53 Cal.App. 312. 

(55) $300.—Hedger v. Davis, 33 S. 

W. 2d 310, 236 Ky. 432. 

(56) $250- 

La.—Jenkins v- Hammond Stage 
Lines, App., 143 So. 116. 

K.Y.—Harris v. Interborough Rapid 
Transit Co., 168 N.Y.S. 327. 180 
App.Div. 563. 

(57) $200.—Matthews v. Tri-State 
Transit Co., La.App., 142 So. 291. 

(58> $150.—Ayres v. Wyatt. La. 
App., 185 So. 84. 

(59) $50 for twelve year old boy’s 
anguish and nervous shock from 
fright, caused by collision between 
bicycle and truck.—Laird v, Natch¬ 
itoches Oil Mill, 120 So, 692, 10 La. 
App. 191. 

17 C.J. p 1114 note §8 [a], 

37. Held adequate 

(1) $6,000 where minor sustained 
fractured skull, inapairment of nerv¬ 
ous system, headache. eAd f^lty vi- 


) ault v. Fcdnte Coupee Motor Cv., 7| (3) 

La.App. nS9. jCal.— ILV v. Fn*«*no Cvunty, P.2d 

( 3 ) $r>0A. I 14A OI.App. 272, 

La—Tc-i.«si(-r v. Stt-W'-rt. i:i Sn. r.'.5'.-mur.TV, 2!S 

777, 11 La.App. 1«4. r.-h.’.-,r™g d-1 '•-'J::. ^'-1 S’->’■ .'L!-TV-IT.-p- 

nied li’3 So. 174, 11 L'-App. 157. | 


N.T.—-B'.rl V. Rochester State Cor¬ 
poration, 14 X.Y.S.2d 516. 

(4) $100.—Brugler w Todd Bros. 
Auto Co., 2 La.App. 741. 

(5) 150 for twelve year old boy’s ' 
anguish and nervou.*?! shock from 


V. Motor F*^X‘iyht 

Con-nration, 255 X.VA SOS, 254 
Mk'K 18-0. 

Ta.—Colonna .^hipvard v. Durn, 145 
S.B. 542, 151 Va, 710, oortlorar! 
denl-d 49 F.Ct 255, 279 U.S- M9, 
73 L.Ed. 98S. 

<4> $28.000.—Johannif^s v. Edward 


fright, caused by collision betw^een j Bccht’ Laundry Co.; Mo., 274 S. 
1 bicycle and truck.—Lai.^d v. Natch- j _ 

< j ..1.._ /^st HTJn •» <» A eno tfs T « ' 


itoches Oil Mill, l20 So- 692, 10 La. , 


Russell. 


A^_ 291 j fS) $26.000. — Larson 

^ , V, * i 176 X.W. 998, 45 X.P. 53, 

98. Held inadequate 

(1) $1,730 for injuries fo painter $2a,410. Tepry ShlpbiiiWIng 

earning $173 monthly, where four < Corporation O D*‘ll, 105 S.E. S6I, 
teeth were lost, permanent nervous j Oa.App. 10“ 


condition and inability to follow 
trade resulted, and medical bills 
amounted to $230.—Barlow v. South¬ 
ern Cities Distributing Co,, h&*App., 
149 So. 299. 

(2) $1,250 for injuries, including 
permanent injury to nervous sys¬ 
tem.—Knight V, Duggan, 299 F. 986. 
163 Wash. 107; 

(3) $300 for bullet wound causing 
nerve injury resulting In distinct 
“sling” of foot when walking, and' 
incapacitating victim for about 
three months to perform manual la¬ 
bor.—Edw^ards v. Wallace, La.App., 
187 So. 89. 

89. Held excessive 

(1) $50,000.—Taylor v. Missouri 
Pac. R. Co., 279 S.W. 115, 311 Mo. 
604. 

(2) $30,000.—^Appleby v. Payne, 
182 N.W. 901, 149 Minn. 77. 

(3) $20,000.—^Yakubinis v. Hissou- 
ri-Kansas-Texas R. Co., Mo., 137 S. 
W.2d 504—Looff v. Kansas City Rys. 
Co., Mo., 246 S.W. 57S. 

(4) $12,500.—Meyers Wells, 

Mo., 273 S.W. 110. 

(5) $7,076.85.—^Willis v, Cahn, La. 
App., 164 So. 452. 

17 C.J. p 1115 note 99 faj. 

1- Held not excessive 

(1) $58,800.—Taylor v. Atchison, 
T. & S. P. Ry. Co., 11 N.E.2d 610, 
29^ IILApp. 457, certiorari denied 
Atchison, T. & S. F. R. Co. v. Tay¬ 
lor, 58 S.Ct. 942* 304 U.S. 560, 82 
UEd, 1528. 


(7) $25,000. 

Cal.—Snyder v. Tanner Motor Liv¬ 
ery, Anp., 50 F.2d 1051-—O’NidiIon 
V. Havnes, 9 P.3d S53, 123 Cal. 
App. 329, 

Ky.—Mealy v- Ewen, 7 S.W.Sd S23, 
225 Ky. 117. 

Mo.—Rainey v. M'lj^tsourl Pac, IL 
Co., 21 S.W.Sd 873, 223 Mo. 
certiorari denied Misrourl Fa,c. R, 
Co. V. Ramey, 60 S.CL 162, 380 
IT.wS. 614, 74 L-Ed. 656. 

N.Y.—Duren v. City of Bingfeam- 
ton, 15 N.Y.S.Sil S18, 172 MIsc. 
580, affirmed IS N.Y.a2d 518, 251 
App.Div. 694, 

(8> $23,500.—^V^etterer v- Atchi¬ 
son, T. & S. P. Ry. Co.. 277 Ill.App. 
276, certiorari denied Atefcison T- & 
S. F.‘ Ry. Co. V. Wetterer, S5 S.Ct. 
835, 295 U.S. 754, 79 L.Ed. lf9S, 

(9> $22,500, 

Cal.—Holden v. Fatten-Blinn Ltam- 
ber Co., 45 P.2d 1037, 7 Cal.App.Sd 
220 . 

Mo.^—Brackett is. James Black Ma¬ 
sonry & Contracting Co,, 32 S.W, 
2d 288, 326 Mo. 387. 

(10) $22,090.—City of Tulsa v. 
Wells, 191 P. 186, 79 Okl. 39. 

(11) $21,250.—San Antonio Public 
Service Co. v. Alexander. Tex.Civ. 

^ App., 276 S.'^, 199, affirmed Com. 
App.; m S.W. 753. 

(12) $20.583.20.—Lang v. , Inghton 
County, 269 N.W. 197, 277 Mich 345. 

(13) $2,0,000. 

Cal.—^Papineau v. Distributors Pack- 
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quate,^ 

J. Injnries to SigM or Hearing 

(1) In general 

(2) Loss of eye 

(3) Impairment of sight and blindness 
(4j Injury to hearing 

(5) Temporary injury to eyes 


(1) In General 

Awards for fnjuries to sight and hearing generally 
are considered herein. 

Particular awards for injuries to sight and hear¬ 
ing generally which have been held excessive are 
listed in the footnote,^ as are awards held not ex¬ 
cessive.*^ 


ing Co., 52 P.2d 571, 10 Cal.App.2d 
558 . 

Minn.—Axelson v. Great Northern 
Ky. Co., 169 N.W. 600, 141 Minn. 
179. 

Miss.—Mississippi Cent. R. Co. v. 
Lott, 80 So. 277, 118 Miss. 816, 
certiorari denied 39 S.Ct. 391, 249 
U.S. 616, 63 L.Ed. 803. 

(14) $17,500.—Long v. Metcalf, 
Tex.Civ.App., 134 S.W.2d 485, error 
dismissed, judgment correct. 

(15) $15,000. 

La.—Gray v. New Orleans Dry Bock 
ic Shipbuilding Co., 84 So. 109, 146 
La. 826, error dismissed New Or¬ 
leans Dry Dock & Shipbuilding 
Co. v. Gray, 41 S.Ct. 216, 254 U. 
S- 617. 65 L.Ed. 441. 

N.J.—ICrauss v. Kaminski, 140 A. 

277, 6 N.J.Misc. 144. 

Tex.—Ft. Worth Sc D. C. Ry. Co. v. 
Smithers, Civ.App., 228 S.W. 637. 

(16) $13,615.50.—Kanieski v. Cas- 
tantini, 220 N.W. 722, 243 Mich. 454. 

(17) $12,791.—McCord v. Benford, 
173 S.E. 208, 48 Ga.App. 738. 

(18) $12,500 for crushed vertebra, 
paralyzing lower limbs.—Louisville 
& N. R. Co. V. Mahoney, 294 S.W. 
777, 220 Ky. 30, 

(19) $12,000.—Louisville & N. R. 
Co. V. Leering, 223 S.W. 1095, 188 
Ky. 70S. 

( 20 ) $ 11 , 000 . 

Minn.—Predhom v. Smith, 259 N. 

W. 80, 193 Minn. 569. 

Mo.—Gurtman v. Lusk, 208 S.W. 61. 

(21) $10,772.—Laughlin v. Kansas 
City Southern Ry. Co., 205 S.W. 3, 
275 Mo. 459. 

(22) $9,000 to seaman for perma¬ 
nent partial paralysis of side of 
face, with permanent loss of con¬ 
trol of eyelid, disfigurement, and 
pain and suffering-—^Anderson v. 
Matson Nav. Co., 13 P.2d 1041, 125 
Cal.App. 447. 

(23) $8,500-—Pittsburgh C., C. & 
St. L, Ry. Co. V. Friend, 142 N.E. 
709, 194 Ind. 579, rehearing over¬ 
ruled 143 N.W. 879, 194 Ind. 579. 

(24) $7,375, for injuries paralyz¬ 
ing woman’s legs.—Quardt v. Public 
Service Transp. Co., 142 A. 435, 6 N. 
J.Misc. 662. 

(25) $7,500. 

Minn.—Finney v. Norwood, 270 N. 
W. 592, 198 Minn. 554, 


Neb.—Sterns v. Hellerich, 264 N.W. | 
677, 130 Neb. 251. " I 

N.J.—Apgar v. Campbell, 151 A. 77, 

8 N.J.Misc. 517. 

(26) $7,000.—Jacobs v. Public 
Service Co-ordinated Transport, 155 
A. 261, 9 N.J.Misc. 592. 

(27) $6,500.—Lord v. Austin, Mo. 
App., 39 S.W.2d 575. 

(28) $6.198.25.—Megginson Vx Bi¬ 
lan, 178 N.E. 281, 40 Ohio App. 210. 

(29) $5,950 for facial paralysis, 
impairment of eyesight, and knee 
injury to fourteen year old girl.— 
Mizner v. Lohr, 238 N.W. 584, 213 
Iowa 182. 

(30) $5,000 for impairment of 
earning capacity, together with an 
allowance of $5,000 for pain and 
suffering.—Louisville & N. R. Co. v. 
Briggs, 215 S.W. 529, 185 Ky. 676. 

(31) $5,000. 

Neb.—Campell v. Slater, 254 N.W. 
897, 127 Neb. 231—Holley v. Oma¬ 
ha & C. B. St. Ry. Co., 193 N.W. 
710, 110 Neb. 541. 

Okl.—Muskogee Electric Traction 
Co. V. Dunnam, 263 P. 1091, 129 
Okl. 70. 

Tenn.—Garland v. Mayhall, 68 S.W. 
2d 482, 17 Tenn.App. 449. 

(32) $4,500, reduced by trial court 
to $3,500.—Geiger v. Sanitary Farm 
Dairies, 178 N.W. 501, 146 Minn. 235. 

(33) $2,902.10 to seventy-nine year 
old man for injury causing paraly¬ 
sis of mouth, lips, eyelids and de¬ 
fective vision.—Benson v. Tucker, 
233 N.W. 354, 252 Mich. 385. 

(34) $2,500.—^Winkler v. Terminal 

R. Ass’n of St. Louis, Mo.App., 232 

S. W. 4S2. 

17 C.J. p 1115 note 1 [a]. 

2. Seld adequate 

(1) $1,500 for injuries partially 
paralyzing right side and affecting 
one of eyes of lady sixty years old. 
—Stevens v. Illinois Cent. R. Co., 6 
La. App. 165. 

(2) Other cases see 17 C.J. p 1116 
note 2 Ea]. 

3. K^d excessive 

(1) $5,000.—Tinney v. New Jer¬ 
sey Steamboat Co., 5 Lans. 507, 12 
Abb.Pr.N.S. 1. 

(2) Other cases see 17 C-J. p 1116 
note 3 [a], 

4. Keld not excessive 

(1) $16,150 for injuries to work¬ 
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man's skull, foot, and pelvis, im¬ 
pairing sight and hearing and pre¬ 
venting climbing ladders and lifting 
heavy weights, causing dizziness.— 
Culbertson v. Kieckhefer Container 
Co., 222 N.W. 249, 197 Wis. 349. 

(2) $15,000 damages for third-de¬ 
gree burns, causing deafness in one 
ear, seriously impaired vision, lim¬ 
ited motion in arm, ten months’ 
hospital confinement and twenty-six 
skin-graft operations.—Vertson v. 
City of Los Angeles, 2 P.2d 411, 116 
Cal.App. 114. 

(3) $14,000.—Peri v. Gulley, 14 P. 
2d 859, 126 Cal.App. 602. 

(4) $12,000.—Rettlia v. Salomon, 
274 S.W. 366, 308 Mo. 673. 

(5) $11,000.—Barclay v. Wetmore 
& Morse Granite Co., 110 A. 1, 94 
Vt. 227. 

(6) $9,000.—Tarburton v. Hage- 
mann, 187 A. 748, affirmed 187 A. 
749, 117 N.J.Law 294. 

(7) $7,000 for injured motorist, 
losing three-fourths of vision of 
one eye and almost total hearing in 
one ear, with some facial disfigure¬ 
ment.—Oik V. Marguardt, 234 N.W. 
723, 203 Wis. 479. 

(8) $5,500 for injuries to eye and 
ear, resulting in deafness and dou¬ 
ble vision, and other injuries.—Dun¬ 
ham V. Reichlin, 18 P.2d 664, 217 
Cal. 289. 

(9) $5,000.—Jacobs v. Frank Ad¬ 
ams Electric Co., Mo.App., 97 S.W. 
2d 849. 

(10) $4,000.—^Kenney v. City of 
.Utica, 238 N.Y.S. 407, 228 App.Div. 
42. 

(11) $3,711 for medical expenses, 
partial impairment of sight and 
hearing, other injuries, and pain 
and suffering.—^Austin v. Baker- 
Lawhon & Ford, La,App., 188 So. 
416, followed in Standard Gin & 
Manufacturing Co. v. Baker-Lawhon 
& Ford, 188 So. 420, and Employers 
Casualty Co. v. Baker-Lawhon & 
Ford, 188 So. 421. 

(12) $2,000. 

Me.—Shaw v. Bridge, 200 A, 505, 

135 Me. 516. 

Ohio.—Stevens v. Lepley, 189 N.E. 

260, 46 Ohio App. 445. 

(13) $600 for injuries to eye, neck, 
and knee.—Reed v. Kraak, 123 So. 
407, 11 La.App. 555. 

17 C.J. p 1116 note 4 [a}. 
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( 2 ) Loss of Eye 

Various awards for the toss of an eye have been held 
excessive, not excessive, adequate or proper, and in- 

adequate. 

Particular awards for loss of eye which have 
been held excessive are listed in the footiUfte,' a> 
are awards held not excess!ve,® adequate or 
er,'^ or inadequate.^ 


^3) Inq.'urniuv of >:irh! Blind.fics'* 

awrirds for irjuTtes to sjght and blindrses* 
have been he’d excessive, r?st excessive, adequate dr 

proper, and if!,idequate» 

Particular a/* ira- i->r n: o'iirtnf.T,; nt **U!ht an*! 
bhii liie^s whtrh have fd’er., acc uaittc to the facts; 
held excc'MVe ate lifted in thr Partic- 


5. Held excessive 

(1) ?35,000.—Maede v. Oakland 
High School Dist, of Alameda Coun¬ 
ty, 29S P. 987, 212 Cal. 419. 

(2) $25,000. 

Mich.—Newell v. Detroit, T. & I. R. 

Co., 209 N.W. 813, 235 Mich. 687. 
Okl.—St. Louis-San Francisco R.v. 
Co. V. Stitt. 233 P. 1073, 108 Okl. 
42, certiorari denied 45 S.Ct. 636, 
268 U-S. 700, 69 L.Ed. 1164. 

(3) $20,000.—Adams v. Quincy, O. 
& K. C. R. Co., 229 S.W. 790, 287 Mo. 
535. 

(4) $15,000.—P. Lorillard Co. v. 
Clay, 104 S.E, 384, 127 Ya. 734. 

17 C.J. p 1116 note 5 [a]. 

6. Held not excessive 


Traction Co. v. %V;rnn,^ r, 1;''4 P. 


; Okl, 11. 

i (13) 17,000.—Mu-llfr - 

kamp, Mo.App., 2 C 0 S.W, 11<. 

(14) $6,oOO.—roister v. .Shamrad ' 
Boiler Co., Mo.ApP-. -*68 S.W. | 

I (15) $5,750.—.Vrkari,«:is Short L+afi 
I Dumber Co. v. Wdktnson, 213 S.W,.' 
■819, 154 Ark. 455. j 

(16) $5,000.—Parkf-r v. England, ! 

254 N.W. 169, 266 Mk*b. 467. ! 

(17) $4,800,—West Moreland | 

Heights V. Martin, 13 Tenn.App. 142. 

(18) $,T,000.—Missouri, K. & T. ’ 
Ry. Co. V. Edmonds, 174 P. 1052, 73 
Okl. 2. 

(19) $2,700.—See Boldt v. Ameri¬ 
can Bottle Co„ 2M8 IIl.App. 57S. 


I. !'u I'L & To., Sb'L, 

! IJ S tV.-d I*'* 1. 

ll-'iAI'H far in irjijrj 
i?ig in the «.f t!i»> of fttCh 

e^ey.—«'rH.iru v. [ ur* l*-, N.W. 

215. N-1l 615 i/frU’-irari grantMi 
in’, iw M'Hirt, i?, S.Ct. 7^5. 262 V. 
.S, Til. 67 I^.Kd. 1«'29, am! iartsr^rari 
denied 44 S Ct. 22^, rf verged un eth¬ 
er greundH 45 S.Ct. Inf, 266 U.S. 314, 
69 DJiki. 3^3. 

<3) 130.0'20 fer injuries tn mine 
drillman by txjdos.on, eensi.«ting of 
loss of rjglc hijUTy tet left e>e 

and to hearing.—Cuiinlngliarn v. Dw 
Run Lead Co.. Mo., 26 S.W.2cJ 1^57. 

(4) $22,50!!.—Herbs! v. Bellaek, 
186 N.Y.S. 461, 195 App.Ihv, 92N, ap¬ 
peal dismissed 132 N.E. tM»4, 231 N.Y. 


(1) $30,000.—Katz v. Helbing, 10 
P.2d 1001, 215 Cal. 449. 

(2) $25,000. 

Okl.—Shell Petroleum Corporation 
V. Perrin, 64 P.2d 309, 179 Okl. 
142. 

W.Va.—Morris v. Baltimore & O. R. 
Co., 147 S.E. 759, 107 W.Va. ISI. 

(3) $20,597.93—Conner v. East 
Bay Municipal Utility Dist., 47 P. 
2d 774, 8 Cal.App.2d 613, rehearing 
denied 48 P.2d 982, 8 Cal.App.2d 613. 

(4) $20,000.—Szasz v. Joyland Co., 
257 P. 871, 84 CalApp. 259. 

(5) $15,000.—Russell v. Missouri 
Pac. R.. Co., Mo., 295 S.W. 102, cer¬ 
tiorari denied Missouri Pac. R. Co. 
V. Russell, 48 S.Ct. 114, 275 U.S. 551, 
72 L.Ed. 421. 

(6) $14,500.—Howard v. Mobile & 
O. R. Co., 73 S.W.2d 272, 335 Mo. 
295. 

(7) $13.000.—Missouri Pac. R. Co. 
V. Hunnicutt, 104 S.W.2d 1070, 193 
Ark. 1128. 

(8) $12,500.—Davis v. Christmas, 
Tex.Civ.App., 248 S.W. 126. 

(9) $12,000.—Teissier v. Stewart, 
121 So. 777, 11 La.App. 164, rehear¬ 
ing denied 123 So. 174, 11 La.App. 
167. 

(10) $10,305.04.—Stemmier v. City 
of Pittsburgh, 135 A. 100, 287 Pa. 
365, 49 A.L.R. 1227. 

( 11 ) $ 8 , 000 . 

Ind.—New York, G. & St. L. R. Go. 
V. Connaughton, 5 N,B.2d 904, 211 
Ind. 419, 

Mich.—Brandt v. C. F. Smith & Co., 
218 N.W. 803, 242 Mich. 217. 

(12) $7,833.—Muskogee Electric 


(20) $2,5(jO.—R obert.s v. United 

Fuel Gas Co., 99 S.E. .549, 84 W.Va. ! 
368. ; 

(21) $1,000.—Missouri Pac. R. Co. I 
V. Ranee, 93 S.W,2d 317, 192 Ark. j 
532. 

17 C.J. p 1116 note 6 [a]. 

7. Held adeciuate or proper | 

(1) $3,500 to boy, aged eleven, for | 

injuries, involving hospitalization j 
for four days, pain and shock, and I 
loss of eye.—Lofton v. Cottingham, ! 
La.App., 172 So. 377. j 

(2) Other cases see 17 C.J. p 1116 ! 

note 7 [a]. 

8. Held inadequate 

(1) $3,600 damages for injury to 
right eye, causing removal thereof, f 
for cut on face, and for fracture of ! 
nose.—Brownlee v. Decker, 151 A. 
89, 8 N.J.Misc. 581. 

(2) $1,000 for the loss of eye oc-- 
casioned when plaintiff was struck 
by defendant was inadequate in the 
amount of $2,000.—Geter v. Young, 
189 So. 577, 192 La, 922. 

(3) $500 damages for pain and suf¬ 
fering and permanent loss of eye as 
result of employer’s negligence was 
so grossly inadequate as to require 
reversal of judgment thereon for 
another trial on question of dam¬ 
ages.—^Faulkner v. Middleton, Miss., 
188 So. 565, suggestion of error 
overruled 190 So, 910. 

17 C.J. p 1116 note S [a]. 

a. Held exoe^ve 

(1) $100,060 for miner’s loss of 
sight of both eyes, a ruptured ear¬ 
drum, and painful injuries about 
head, chest, and arms.—Morris v. E. 


599. 

C5) $2s*,000. 

Mo.—Godfn-y v. Kansas City Light 
& Power Co., 253 S.W. 233, 21i9 
Mo. 472. 

Mont.—GrifRn v. Chicago, M. & St. 
P. Ry. Co., 216 P. 765, €7 Mont. 
386. 

(6) $17,500. 

Kan.—^Wiggins v. Missouri-Kansas- 
Texas R. Co., 276 P. 63, 12S Kan. 
32. 

Mont.—Cornell v. Great Northern Ry, 
Co., 187 P, 902, 57 Mont. 177. 

(7) $15,042.3f».—ParriBh v. United 
Rys. Co., Mo.. 2m S.W. 748. 

(8) $12,000. 

Miss.—Tech© Lines v. Bateman, ISt 
So. 159, 162 Miss. 404. 

Neb.—Morns v. Jlissouri Pac. R. Co., 
187 N.W. 130, Ui7 Neb. 7«S. 

(9) $10,009.—Arkansas Quicksilver 
Co. V. McGhee, 63 S.W.2d 28t», 1S7 
Ark. 883. 

(10) $8,006, where an employee by 
the explosion of a tar head sus¬ 
tained an injury to the eyes, the 
sight of one of which was sub¬ 
stantially destroyed, making them 
watery and Inflamed and affected by 
light,—Garren v. Ottumwa Gas Co., 
170 N.W. 428, 185 Iowa 1142. 

(11) $5,000 for Injuries to four- 
year-oM child destroying sight and 
requiring several operations,—Olah 
V. Katz, 207 N.W. 892. 234 Mich. 112. 

(12) $4,421.70 to twenty-three- 
' year-old woman who sustained first 
i and second degree burns on her face 
I and. arms which left no permanent 
I effects or injuries but who -was re- 
1 quired to wear glasses because of 


25 C.J.S.—62 
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ular awards for impairment of si^ht and blindness 1 which have been held not excessive^" adequate or 


photopliobia.—McGuire t. Dalton 

Co., Da.App., 191 So. 168. 

(in) SSJOf}.—Delcourt v. Bernard, 
13«] So. IS La.App. 610. 

(11) $1,200 for injuries affecting 
laborer's eye and his general health, 
so as to unfit him for working about 
machinery.—Atchison, T. & S, P. Ky. 
Co. V. Gutierrez, 249 P. 66, 30 Ariz. 
491. 

17 C.X p 1116 note 9 [a]. 

10. Held not excessive 

(1) $45.000.~Warfield ^^atural Gas 
Co. V. Wright, 54 S.W.2d 660, 246 Ky. 
208. 

(2) ?35,000.~Detroit Taxicab & 
Transfer Co. v. Pratt, C.C,A.Mich., 
2 P.2d 193. 

(3) $30,000.—J. J. Newman Lum¬ 
ber Co. V. Cameron, 174 So. 671, 179 
Miss. 217. 

(4) $25,000. 

Cal-—Bennett v. Central California 
Traction Co., 1 P.2d 47, 115 Cal. 
App. 1. 

Ill.—See Stolarcz v. Interstate Iron 
& Steel Co., 207 Ill.App. 7. 

^Wis.—^Bell V. Milwaukee Electric By. 
& Light Co., 172 N.W. 791, 169 
Wis. 408. 

(5) $20,000.--St. Louis. 1. M, & So. 
Ry. Co. V. True, 176 P. 758. 71 Okl. 
264, certiorari denied 39 S.Ct. 386, 
249 TJ.S. 611. 63 L.Ed. SOI. 

(6) $17,500 to business man thir- 
ty-onc years old sustaining frac¬ 
tured skull and concussion of brain, 
permanent injuries to eye, optic 
nerve, injuries to leg, profound shock 
to nervous system and bruises and 
contusions upon body,—Machado v. 
Harm, 297 P. 626, 112 CaLApp. 748. 

(7) $15,700.—O’Neal v. Caffarello, 
25 N.E.2d 534, 303 Ill.App. 574. 

(8) $15,000. 

Cal.—Gambrel v. Duensing, 16 P.2d 
2S4, 127 CaLApp. 593. 

Minn.—Amao v. Minneapolis St, 
Paul Suburban Ry. Co., 270 N.W. 
910, 199 Minn. 34. 

Mo.—Busen v. Chevrolet Motor Co. 
of St. Louis, 100 S,W.2d 277, 339 
Mo. 1098—Downing v, Loose-TOles 
Biscuit C©., 8 S.W,2<i 884, 320 Mo. 
819—Hutchcraft v. Laclede Gas¬ 
light Co., 282 S.W. 38. 

Tex.—^Galveston, H. & S. A. R. Co. 
v. Waldo, Civ.App., 77 S.W.2d 326, 
error dismissed. 


249 S.W. 298, reversed on other 
grounds, Com.App., 260 S.W. 162. 

(11) $11,700.—Smith v. Hines, 194 
P. 318, lOS Kan- 151. certiorari de¬ 
nied Hines v. Smith, 41 S.Ct. 447, 255 
US. 575, 65 L.EcI. 793. 

( 12 ) $ 10 , 000 . 

Ark.—Bradley Lumber Co. v, Tar- 
vin, 27 S.W.2d 520, ISl Ark. 1145. 
Cal.—Lewis v. Curran, 62 P.2d 800, 
17 CaLApp.2d 6S9. 

Ill.—Koch V. City of Chicago, 17 N. 

E.2d 411, 297 Ill.App. 103- 
Mo.—^Kaemmerer v. Wells, 252 S.W. 
730, 299 Mo. 249. 

N.J.—Dolgin V. McDonald, 151 A. 89, 
j 8 N.J.Misc. 572—Cerami v. Zim- 
i merman, 148 A. 154, 8 N.J.Misc. 
24. 

Ohio.—Cincinnati Traction Co. v. 
Corcoran, 162 N.E. 791, 28 Ohio 
App. 453. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Contois, Civ.App., 279’" S.W. 929, 
affirmed, Com.App., 288 S.'W.2d 154, 
certiorari denied 47 S.Ct. 659, 274 
US. 747, 71 L.Ed. 1328—St. Louis 
Southwestern Ry. Co. of Texas v. 
Kidd, Civ.App., 269 S.W. 471. 

(13) $9,500. 

Minn.—^Davis v. Minneapolis St. Ry. 

Co., 217 N.W. 99, 173 Minn. 186. 

Mo.—Harms v. Emerson Electric 
Mfg. Co., 41 S.W.2d 375. 

(14) $8,000.—Chappell v. United 
Electric Rys. Co., 152 A. 738, 51 R.I. 
14$. 

(15) $7,500. 

Ga.—Langran v. Hodges, 4 S.E.2d 
489, 60 Ga.App. 567. 

Mo.—Bishop V. Musick Plating 
"Works, 3 S.W.2d 256, 222 Mo.App. 
370. 

"Wyo-—Northwest States Utilities Co. 
V. Ashton, 65 P,2d 235, 51 Wyo. 
168, rehearing denied 69 P.2d 623, 
51 Wyo. 132. 

(16) $7,250.—Stevenson v. Davis, 
116 A. 318, 272 Pa. 361. 

(17) $7,000. 

III.—See Gird 2 njs v. Van Etten, 211 
llLApp. 524, 533. 

Miss.—^Mississippi Power & Light 
Co. V. Tripp, 183 So, 514, 183 

Miss. 225. 

(IS) $6,878.—George B. Limbert 
& Co. V. Waznitsky, 133 N-E. 128, 
191 Ind. 419. 


( 20 ) $ 6 , 000 . 

Ind.—Mattes v. Brugner, 159 N.E. 

158, 88 Ind.App. 36. 

Mo.—Klohr V. Edwards, App., 94 S. 
■W.2d 99—Felts v. Spesia, App., 61 
S.\V.2d 402. 

Tex.—Wells v. Ford, Civ.App., 118 
S.W.2d 420, error dismissed. 

(21) $3,500.—Mills V. Harstead, 
24S N.W. 705, 189 Minn. 193. 

(22) $5,000. 

Ark.—Clark v. Patterson, 77 S.W.2d 
978, 190 Ark. 148. 

Mo.—Laycock v. United Rys. Co. of 
St. Louis, 235 S.W. 91, 290 M©. 
344, answering certified questions, 
App., 227 S.W. 883—Adams v. Kan¬ 
sas City Southern Ry. Co., App., 
83 S.W.2d 913, quashed, State ex 
rel. Kansas City Southern Ry. Co. 
V. Shain, Sup., 105 S.W.2d 915— 
Gailus V. Pauly Jail Bldg. Co., 
App., 282 S.W. 125. 

Ohio.—Cohen v. Smith, 159 N.E. 329, 
26 Ohio App. 32. 

Pa.—Renz v. Hazlett, IDS A. 675, 330 
Pa. 306. 

^Vash.—Devlin v. Spokane United 
Rys., 48 P.2d 252, 183 Wash. 342, 
opinion adhered to 63 P.2d 1198, 
183 Wash. 342. 

(23) $4,500 to seven-year-old boy 
for permanent crossing of eye, par¬ 
tial deafness, and imperfect articular 
tion.—Buck v. Thatcher, 7 S.W.2d 
398, 222 Mo.App. 1036. 

(24) $4,000. 

Minn.—McKellar v. Yellow Cab Co., 
181 N.W. 348, 148 Minn. 247. 

Mont.—Simpson v. Miller, 34 P.2d 
528, 97 Mont. 328. 

R.I.—Reynolds v. Davis, 179 A. 613, 
55 R,L 206. 

Wash.—Oliver v. Taylor, 205 P. 746, 
119 Wash. 190. 

(25) $3,500.—Lancaster v. Keebler, 
Tex.Civ.App., 217 S.W. 1117, error 
refused. 

(26) $3,277.—^Hautala v. Cochran, 
286 N.W. 663, 289 Mich. 409. 

(27) $3,250 for injuries to eyes 

and finger.—Maus v. Purves, 261 P. 
782, 146 Wash. 43. . 

(28) $3,000. 

Ark.—Chicago Mill & Lumber Co. v. 

Lamb, 295 S.W. 27, 174 Arli. 258. 
Mo.—Crowley v. American Car & 
Foundry Co., App., 279 S.W- 212— 
Cobb V. American Car & Foundry 
Co., App., 270 S.W. 398, certiorari 
quashed State ex rel. American 
Car & Foundry Co. v. Danes, 282 
S.W. 389, 313 Mo. 681. 

(29) $2,500. 

Ky.—Shelton Taxi CJo. v. Bowling, 51 
S.W.2d 468, 244 Ky. 817. 

Mo.—Cornelius v. Terminal R. R- 
Ass’n of St. Louis, App., 284 S.W. 
813’—^McNairy v. Pulitzer Pub. Co., 
App., 274 S.W. 84i9»—^Benjamin v. C- 


(9) $12,500. 

Miss.—Cotton Mill Products Co. v- 
Oliver, 121 So. Ill, 153 Miss. 362. 
Mo.—-Loduca v. St. Louis-San Fran¬ 
cisco Ry. Co., 289 S.W. DOS, 315 
Mo. 331—Knott v. Missouri Boiler 
& Sheet Iron Works, 253 S.W. 749, 
299 Mo. 613. 

(10) $12,000 for permanent in¬ 
juries to the eyes and throat.— A. J. 
Anderson Co. v. Reich, Tex.Civ.App-, 


(19) $6,500 to pedestrian, sustain¬ 
ing double fracture of cheek bone 
and f ractupe of antrum, which 
caused loss of vision in one eye, 
and concussion of brain resulting in 
dizziness, sleeplessness, and nervous¬ 
ness, and causing preexisting dor¬ 
mant arthritis in spine to become 
more active.—^Marshak v. William J. 
Brennan Grocery Co., Mo.App., 83 
S.W.2d 185, 


978 



2S C. J. S. DAMAGES 

proper,or inadequate'^- are also listed. I ]'irr/'-’d/ir ./a 

(4) Injury to Heariii|^ ^ 

Various awards for injury to hearing have been held j ^ 

excessive, not excessive, and adequate or proper. ; 


Hager & Sons Hinge Mfg, Co., 
App., 273 S.W. 754. 

S.C.—Brazeaie v. Piedmont Mfg. Co., 
193 S.E, 39, 184 S.C, 471. 

(30) $2,500. 

Mich-—Anderson v. Matt, 194 N.W. 

599, 223 Mich. 534. 

Wis.—IViIke V. Milwaukee Electric 
Ry. & Light Co., 245 N.W. 660, 209 
Wis. 618. 

(31) $1,800 for chronic conjuncti¬ 
vitis of an eye.—Lexington & E, Ry. 
Co. V. Sexton, 235 S.W. 773, 193 Ky. 
201 . 

(32) $1,700.—Peters v. Hooven & 
Allison Co., Mo.App., 281 S.W. 71. 

(33) $1,500. 

Kan.—Blevins v. Union Pac, R. Co., 
293 P. 519, 131 Kan. 6S2, rex*ersed 
on other grounds 299 P. 593, 133 
Kan. 185. 

Miss.—J. C. Penney Co. v. Evans, 160 
So. 779, 172 Miss. 900. 

Mo.—Semper v. American Press, 273 
S.AV. 186, 217 Mo.App. 55. 

R.I.—Chappell v. United Electric 
Rys. Co., 152 A. 738. 51 R.I. 148, 

(34) $1,250 for injuries resulting 
in flat detachment of retina of eye 
causing chronic retinitis.—^Estep v. 
Security Savings & Loan Soc., 73 P. 
2d 740, 192 Wash. 432. 

(55) $1,200.—Saunders v. Craw¬ 
ford, 164 So. 526, 122 Fla 13. 

(36) $1,000.—^Honeycutt v. Louis 
Pizitz Dry Goods Co., ISO So. 91, 235 
Ala 507. 

(37) $700 for loss of about four 
fifths of vision of one eye by pas¬ 
senger due to hot cinder.—Missouri 
Pac. R. Co. V. McDade, 53 S.W.2d 
595, 186 Ark. 317. 

17 C.J. p 1116 note 10 [a]. 

11. ECeld adeqxiat© or proper 

(1) $20,000.—Ives V. U. S., CCA- 
N.Y., 58 P.2d 201. 

(2) $4,000.—^Van Dusen v. State, 
182 Isr.T.S. 496, 112 Misc. 15, 

(3) $2,750 for permanent injury 
to eye, where estimate as to loss of 
vision varied from sixty to twenty 
per cent.—Brebner v. Sidney Hill 
Health System, 257 N.W. 745, 269 
Mid^ .541. 

(4) $1,000 for fifteen or ten per 
cent loss of vision and disfigure¬ 
ment consisting of perceptible and 
noticeable enlargement of pupil of 
eye which would undoubtedly cause 
some embarrassment to twenty-two- 
year-old baseball player,—Weddle v. 
Phelan, La.App., 177 So. 40l. 

C5) $1,000 for loss of earning 
power of twenty-two-yearmold bsLse- 
ball player who had earned $60 


monthiy during r'- 

fore !r jur>' and rrA r» d 

for season ^ iing U% J-! 

die l’l>dan. supra. 

(6) for pam ard sufr»-'ring ' 

supta5n>-‘d by Iwf-nty-*f n- Ad 
ba.sebail player irJ'jry ' 

caused him riseiaTiCg r'i'-n* whi'Ji " 
nece.ssitat'-‘d —\V*'dJb' v. > 

I’helan, supra. ^ 

(7) $200 for allfg^-d injury to #ye! 

claimed to b^* rfsult of an a<.*ejfb'nf ! 
for which defendant admitted ba- 1 
bdity.—Termotto v. Krenklyn ; 
Queens Transit Corporation, 5 N.Y. < 
S.2d 263, 25 i App.Div, 893. i 

12. Held inadet^uate i 

(1) $3,000 for loss of sight of eye ! 

not rt-quired to be r^-moved, and in- j 
creased to $6,000.—Brevard v. New i 
Orleans Transfer Cu., 123 So. 187, 10 I 
La.App. 772. ! 

(2) $1,812, of which $1,571,44 was | 
for hospital attention, physbdan’s j 
services, and lost time, thus b’ur-! 
ing $110.56 for injuries to plaintiff,! 
•whoso eyesight was impaired, whose j 
collar bone was torn loos*', arm par¬ 
tially dislocated, and scapula of left 
shoulder fractured.—Shearer v. Pu- 
ent, 208 N.W. 1S2, 166 Minn. 425. 

(3) $1,500, increased to $2,.500 for 
injuries sustained in automobile ac¬ 
cident consisting of seriously im¬ 
paired eyesight, bruises to three ribs 
and on© leg, a fractured nose, and 
impaired ability to breathe and walk. 
—'Ernest v. Godchaux Sugars, La. 
App., 184 So. 723. 

(4) $1,000 for partially impaired 
vision of both eyes.—Norton v. Loui¬ 
siana Ice & Utilities, 135 So. 717, 18 
La.App. 564. 

(5) $500 damages for pain and 

suffering for three or f@ur weeks, 
and temporary blindness and defec¬ 
tive vision, from being struck on 
head with falling awming, and $50 
for loss of time, increased to $1,000. 
—Thompson v. (Commercial Nat. 
Bank, 100 So. 688, 156 La. 479. | 

1*7 C.L p 1117 note 11 [a]. 

13. Held exce^ive 

(1) $25,000 for total deafness in 
one ear and i^rtial deafness in oth- i 
er, impaired nervous condition, pain, 
and diminished earning power.—Lun¬ 
dy V. U. S. Shipping Board Emer¬ 
gency Fleet Corporation, IXC.N.Y., 36 
F.2d 254, reversed oh other grounds, 
C.C.A., 42 F.2d 1017. 

' (2) $30,000 for injury resulting In 
seventy per cent loss of hearing in 
ear,-—Qualtere v. Paterson, Ridge¬ 
wood & Westwood Transp. 'Co., 157 
A. 676, lON.i-Mfsc, 85i 
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17 CJ. p 1117 mitf 12 [a]. 

14- H®ld not exesseiv® 

(1> $i5peH) for m*no\H]c 

gn.« poi.^orsiisy, ca?jg!jng of n'lrn- 
ing cnp'jcity, trdfi] rb-ifrifin cne 
^nr, find impaired hearing in oth^T. 
t**mporf:ry nr-nP'd impairment, se¬ 
vere Hiiil dizs nef’.w.— Bn n- 

nvekf* V. Gnnahl Lnnih^^r Co., 44 S. 
W.2cl 627, 329 Mo. 341. 

(2) $9,595.—Bates v. Pranson, 267 
N.W. 595, 276 Mich. 79. 

(3) $5,000. 

Miss.—Gulf Refining Co. v. Moody, 
160 So. 559, 172 Miss. 377, 

Mo.—Rodgers v. Gaines Bros, Co-, 
295 S.W. 492, 220 Mo.App. *7C 
Neb.—Roifs V. Omaha &; C. B. St* Ry- 
Co., 192 N.W. 507, im Neb. 823. 

N.J.—Allsauskas v. Ifcro, 156 A. 336, 

S N.J. Misc. 1057. 

(4) $t,300.—Elkin Motor Co. v* 
Ragland, 6 Tenn.App. 166. 

(5) $4,600. 

: Minn.—Flink v. Zopfl, 238 N.W. 7S1, 
1S4 Minn. 376—Fetersoii v. Mautn 
202 N.W. 344, 162 Minn. 114. 

Mo,—Gorman v. A, R. J&ckron Kan- 
: sas City Showcase Works Co., 
App., 19 S,W.2d §59, 

(6) $2,800.—Carlin v, Toste, ILI** 
149 A. 584. 

(7) $3,100.—^Newton v. Independent 
Exploration Co., La.App., 171 So. S75. 

(8) $2,000. 

Ark.—Missouri Pac. Transp. Co. v. 
Mitchell, 1S7 S.W.2d 243, 199 Ark. 
1045. 

Mo,—Boyle V. Bunting Hardware Co., 
App,, %n S.W. 155. 

0) $1,§0& to boy for broken ear¬ 
drum and nose.—Obertz v. Ginsberg, 
113 A* 818, 6 NM.Misc. 1082. 

(10) 1750 to injured servant, who^ 
lost hearing of one ear and had' a 
terribly annoying whistling and ring- 
; Sng in that ear*—Chicago, M. I. &' P* 
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25 C.J,S. 


proper.^^ 

(5) Temporary Injury to Eyes 

The propriety of the amount of awards for temporary 
Injury to eyes is considered herein- 

Particiilar awards for temporary injury to eyes 
which have been held excessive are listed in the 
footnote,^® as are awards which have been held not 
excessiveT'^ 


k. Traumatic Biseases 

(1) In general 

(2) Neurasthenia 

(1) In General 

Various awards for traumatic diseases generally have 
been considered and held excessive, not excessive, or 
proper. 

Particular awards for traumatic diseases which 
have been held excessive are listed in the footnote, 
as are awards which have been held not excessive!^ 


Ry. Co. V. Isom, 203 S.W. 271, 136 
Ark. 624. 

17 C.J. p 1117 note 13 [a], 

15. Held adeauate or proper 
$1,200 for damage to automobile 

and injuries to woman fracturing 
her skull and puncturing eardrum, 
permanently impairing hearing.— 
Guinn v. Kemp, 136 So. 764, 18 La. * 
App. 3—17 C.J. p 1117 note 14 [a]. 

16. Held excessive 

(1) $10,000 excessive by $5,000 
for temporary damage to eye, ner¬ 
vousness, and sleeplessness.—Craw¬ 
ford V, American Stores Co., 136 A. 
715, 5 XsT.J.Misc. 413. 

(2) $5,000, it appearing reasonably 
certain that the injury was not per¬ 
manent, but correctable in some de¬ 
gree at least through the use of 
glasses.—Lexington & E. Ry. Co. v. 
Robinson, 216 S.W. S6, 186 Ky, 739. 

(3> $4,000.—Conroy v. Renn, 3 N. 
E.2d 157, 285 Ill.App. 594. 

17. Held not excessive 

(1) $2,600.—Kemp v. Tan Bezel, 
199 P. 1099, 63 Cal.App. 312. 

(2) $1,000.—Louisville & N. R. Co. 
V. Roberts, 218 S.W. 713, 187 Ky. 
192, 9 A.L.R. 94. 

(3) $500.—Tan Hoose v. Wray, 
La.App., 190 So. S49. 

17 C,J. p 1117 note 15 [a]. 

18. Held excessive 

(1) $18,000 for sprained sacroiliac 
Joint and s-prained lumbar muscles 
resulting in traumatic neurosis and 
hysterical or functional paralysis 
of right foot and leg.—Useman v. 
Minneapolis St. Ry. Co., 268 N.W. 
866, 198 Minn. 79. 

(2) $17,500 for injuries to eigh¬ 
teen-year-old truck driver from col¬ 
lision with railroad engine and ten¬ 
der was excessive by $7,600, under 
conflicting medical testimony as to 
how much, if any, accident con¬ 
tributed to development of active 
tuberculosis, which was principal in¬ 
jury alleged, and as to whether 
tubercular condition would cause 
permanent disability.—Missouri Pac. 
R. Co. v. Ward, 115 S.W.2d 835, 
195 Ark. 966. 

* (3) $12,000 to husband and wife 
for injuries to wife causing trau¬ 
matic neurosis aggravating tubercu¬ 


losis, but not shown to be perma¬ 
nent, and only slight injuries to hus¬ 
band.—Ross V. Clark, 274 P. 639, 35 
Ariz. 60. 

(4) $10,000 for injury producing 
traumatic arthritis.—Bumgardner v. 
St. Louis Public Service Co., 102 S. 
W.2d 594, 340 Mo. 521. 

(5) $10,000 for intestate’s inju¬ 
ries, resulting in chronic heart 
trouble, pleurisy, nervousness, sleep¬ 
lessness, mental anguish, and loss of 
•weight.—^Adelsberger v. Sheehy, 79 
S.W.2d 109, 336 Mo. 497. 

(6) $10,000 for injury to base of 
woman’s spine and neuritic condi¬ 
tion of arm.—Esterbrook v. Public 
Service Transp. Co., 141 A. 167, 6 
N.J.Misc. 368. 

(7) $3,850 for traumatic hysteria 
of man aged forty-four.—^Klein v. 
Medical Bldg. Realty Co., La.App„ 
147 So. 122. 

(S) $3,350 for nervous shock and 
embarrassment suffered by nineteen- 
year-old girl who caught foot in 
chains of elevator shaft into which 
she fell, causing her to be suspended 
head downward in shaft, and who 
developed traumatic neurosis from 
which physician testified she should 
recover in course of from six to 
twelve months.—Clack v. Liggett 
Drug Co., La.App., 164 So. 482. 

(9) A verdict of $3,000 to thirty- 
nine-year-old woman for injuries 
which allegedly aggravated arthri¬ 
tis of spinal column.—Becker v. 
Megan, 283 N.W. 401, 204 Minn. 283. 

(10) $1,000 for abrasions of leg, 
contusion of knee, and diabetic up¬ 
set, where proof that the fall caused 
the diabetic upset was insufficient- 
—Sickmund v- Connecticut Co., 18*9 
A. 876, 122 Conn. 375. 

17 C.J. p 1117 note 16 [aj. 

19. Held not excessive 

(1) $28,150 for traumatic neurosis. 
—Illinois Central Ry. Co. v. Solin- 
sky, 12 Tenn.App. 389. 

(2) $28,000 in favor of motorist 
who sustained shattered and useless 
arm, five broken ribs, and two frac¬ 
tures of one shoulder blade, and who 
developed traumatic pneumonia and 
severe infection of arm wounds, and 
who was totally and permanently 
disabled and unable to engage in 
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any business.—Mounts v. Tzugares, 
49 P.2d 883, 9 Cal.App.2d 327. 

(3) $27,500 for leg burns, head in¬ 
juries, brain concussion, fractured 
rib, hernia, neurosis, and other in¬ 
juries.—Hepner v. Libby, McNeill & 
Libby, 300 P. 830, 114 Cal.App. 747. 

(4) $25,000 for injuries requiring 
amputation of arm and including 
concussion of brain, fracture of 
clavicle and three ribs, resulting in 
traumatic neurosis.—Rice-Stix Dry 
Goods Co: v. Self, 101 S.W.2d 132, 
20 Tenn.App. 498. 

(5) $20,000 for injuries including 
loss of arm and fracture of collar 
bone and three ribs, resulting in 
traumatic pleurisy.—^Arkansas Pow¬ 
er & Light Co. V. Crooks, 67 S.W. 
2d 193, 188 Ark. 513. 

(6) $15,000 for injury resulting 
in spinal traumatic arthritis. 

Mo.—Brady v. Terminal R. Ass’n of 

St. Louis 127 S.W.2d 1, 344 Mo. 

502. 

Ta.—Safety Motor Transit Corpora¬ 
tion V. Cunningham, 171 S.E. 432, 

161 Ta. 356. 

(7) $13,500 for traumatic neurosis. 
—^Nangle v. Cudahy Packing Co., 212 
P. 108, 112 Kan. 289. 

(8) $12,500 for fracture of bone of 
leg below knee, injury to back re¬ 
sulting in spinal arthritis, and per¬ 
manent injury to ankle and instep.— 
Zumwalt y. E. H. Try on, Inc., 14 P. 
2d 912, 126 Cal.App. 583. 

(9) $12,500 for traumatic neurosis 
and effect of concussion on and of 
central nervous system. —^Wulfer- 
dinger v. Pickwick Stages System, 
293 P. 702, 109 Cal.App. 642. 

(10) $11,500 for psycho-neurosis. 
—^Boyle V. Philadelphia Rapid Trans¬ 
it Co., 134 A. 446, 286 Pa. 536. 

(11) $10,941.66 for traumatic neu¬ 
rosis, bruised spinal column, and 
smashed automobile.—Beaubien v. 
Detroit United Ry., 185 N.W. 855, 
216 Mich. 391. 

(12) $10,000 for traumatic chorea. 
—Sloan V. Original Stage Line, 12 
P.2d 465, 124 CaLApp. 317. 

(13) $10,000 for traumatic neu¬ 

rosis. 

Mo.—Irwin v. St. Louis-San Fran- 
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( 2 ) Neurasfhenia 


Various awards for neurasthenia have been held ex¬ 
cessive, not excesslvcy or adequate. 
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cisco Ry. Co., 30 S.W.2d 56, S25 | 

Mo. 1019. i 

Wash.—Reed v. Jamieson Inv. Co., j 

10 P.2d 977, 16S Wash. Ill, af- ! 

firmed 15 P.2d 1119, 168 ITash. j 

111 . I 

(14) $9,500 for permanent injuries | 
■v^hich included change of color of j 
hair from black to white, skin infec- i 
tion, nephritis, cystitis, and arthri- j 
tis.—Arnold v. May Department 
Stores Co., 85 S.W.2d 748, 337 Mo. 
727. 

(15) $9,000 for traumatic diabetes 
and other injuries.—Cleveland v. 
Grays Harbor Dairy Products, Inc., 
'74 P.2d 909, 193 Wash. 122. 

(IS) $8,000 to woman for recur¬ 
rence of pulmonary tuberculosis al¬ 
legedly caused by automobile acci¬ 
dent.—Cox V. Enloe, 70 P.2d 331, 50 
Ariz. 201. 

(17) $7,500 for traumatic pneu¬ 
monia.—Putnam v. Pickwick Stages, 
Northern Division, 276 P. 1055, 98 
CahApp. 268. 

(18) $7,500 for traumatic encepha¬ 
litis.—Stofiel V. Reid Bros. Express 
& Transfer Co. Mo.App., 35 S.W.2d 
948. 

(19) $7,190 for injury to em¬ 
ployee’s chest which caused hemor¬ 
rhages and disease which some doc¬ 
tors diagnosed as tuberculosis.— 
Leingang v. Geller, Ward & Hasner 
Hardware Co., 73 S.W.2d 256, 335 Mo. 
549. 

(20) $6,750 for traumatic neurosis 
and other injuries.—Standard Oil Co. 
of Indiana v. Thomas, 13 N.E.2d 336, 
105 Ind.App. 610. 

(21) $6,000 for woiaan sustaining 
comminuted fracture of rib, proba¬ 
bly injurious to lung and surround¬ 
ing tissues, developing tuberculosis, 
losing weight, and not expected to 
recover.—Poneitowcki v. Harres, 228 
N.W. 126, 260 Wis. 504. 

(22) $6,000 for traumatic neurosis. 
—Heifer v. Glaze. 252 P. 1078, 81 
Cal.App. 40. 

(23) $5,750 for injuries to elbow 
and shoulder, causing traumatic neu¬ 
ritis.—Mueller v. Ralston Purina Co., 
Mo.App., 254 S.W. 720 . 

(24) $5,500 for permanent trau¬ 
matic neurosis.—Coronis v. Detroit 
Edison Co., 209 H.W. 850, 235 Mich. 
816 , 

(25) $5,000 damages for injuries 
causing internal pains in head, neck, 
shoulders, and .vertebrae, and sick¬ 
ness of stomach and neuritis of 
shoulder.—Pickwick Stages Corpora¬ 


tion V. Hart'. *:95 P. ^^9. 27 Ariz, 
570. 

(26) $5,000 for 

progressive hyp»-‘rtr{'phi«* arthritis.— 
City of \Vagon*^r v, IJlack, Okl„ 97 
P.2d 21. 

(27) $5,000 for arthnts.*-Coyne v. 

John Gibbons Coal Co., 17J A. 853. 
314 Pa. 502. 

(28) S5,00«) for broken ankle and 
injuries producing trsjumati*-' dia¬ 
betes, causing brc-'akmg down 
kidneys.—Shafer v. Myers, 112 So. 
230, 215 Ala. 67S. 

(29) $5,000 for traumatic pleurisy. 
—Dins V. Boeckeler Lumber Co., 299 
S.IV. 150, 221 Mo.App. ISI, 

(30) $3,750 for lacerations over 
eye, contusions of left elbow', wrrist, 
thigh, and hip, causing sciatic neuri¬ 
tis.—Sullivan v. City of Butte, 2S5 
P. 184, 87 Mont. 98. 

(31) $3,500 verdict for in juntas 
causing frequent nose bleeds, h^-ad- 
aches, and traumatic neurosis.— 
Pryklind v. Jackson, 252 N.W. 232, 
190 Minn. 356. 

(32) $3,000 for W’oman's injuries 
consisting of pain, fracture of 
breastbone, and traumatic neurosis. 
—Chappell V. San Diego & A. Ry. 
Co., 258 P. 73, 201 Cal. 560. 

(33) $3,000 for gash above eye, | 

fractured skull, impaired vision, and I 
permanent traumatic neurosis.—Pea- j 
body v. Northern Pac. Ry. Co., 261 j 
P. 261, 80 Mont. 492. { 

(34) $2,775 for traumatic neuritis. 
—Hebert v. Village of Hibbing, 212 
N.W- 186, 170 Minn- 211. 

(35) $2,500 for assault, in conse- j 
quence of which latent tuberculosis 
developed into a state of activity.— 
Young V. St. Paul City Ry. Co., 170 
N.W. 845, 142 Minn. 10. 

(36) $2,000 for pneumonia and 
pleurisy caused by fall.—Louisville 
& N. R, Co. V. Erby, 7 Tenn.App. 
248. 

(37) $2,000 for traumatic sciatica 
and other injuries.—Denny v. Gold- 
blatt Bros.. 18 N.E,2d 555, 298 Ill. 
App. 325. 

(38) $1,500 to husband for loss of 
services of sixty-year-old wife suf¬ 
fering from traumatic neurosis or 
traumatic labyrinthitis.—L^eavitt v. 
Bacon, 200 A. 399, 89 N.H, 383. 

(39) $1,500 for pain and suOTering 
on account of head and chest 
wounds, traumatic neuritis, and tem¬ 
porary psychic inability to use jaw 
normally.—^Possier v. D. H. Holmes 
Co., 139 So. 709, 19 La.App. 434. 
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j trouble.—Baltimore & O. It}. Co. v. 

I Sliger, 141 N.E. 467, 194 Ind. 442, 

, rehearing overruled 143 N.E. 2"^2, 194 
I Ind. 442. 

(44) |75ff for traumatic neuritis.— 
Zetsche v. Lawier, Tex.Civ.App., 25 

S. W.2d IbJi. 

17 ('.J. p 1117 note 17 iaj. 

S®, Held proper 

(1) for permanent Injuries 
to foot of girl eleven years old, re¬ 
sulting from traumatic osteom}"eli- 
tis, causing considerable pain and 
rendering walking permanently dif¬ 
ficult.—Rook V. State, 4 N.Y.S.Sd 116, 
25 4 App.Div. 67. 

(2) $500 for traumatic bursitis and 
contusions of forearm, necessitating 
seventy-five dollar doctor*s blit'— 
Cohn V. Brown. 128 So. 54, 13 La. 
App. 604, amended 130 So. 50. 13 Lm. 
App. 604. 

21. Meld exc 4 nssi”ra 

(1) $20,O@0.—Morris v. tTnlcm I>e- 
pot Bridge & Terminal R. Co., 8 S. 
W.2d 11, 320 Mo. 371. 

(2) $12,000.—Cincinnati, N. O. A 

T. P. R. Co, V. Ross, S94 B,W. 466, 
219 Ky. 824. 

(3) $10,001}.—Cincinnati, N. O. A T. 
P, Ry. Co. V. Ross, 279 S.W. 1075, 212 
Ky. 619. 

(4) $7,500.—Carton v. Eyres A 
i Seattle Drayage Co., 201 F. 137, 117 
l-Wmh, 536. 

17 C-J. p Ills note U l&I, 

22. Held not 

(1) $5,000. 

Neb,—Penhansky v. Drake Realty 
Const. Co., 190 N.W. 265, 109 Neb. 
120 . 

Tex.—C. L. Smith Oil Co. v. Riggs, 
Civ.App., 233 S.W. 148, conforming 
to answer to certified question, 230 
S.W. 139, 111 Tex. 173. 

(2) $4,000.—Coppinger v. Broder¬ 
ick, 295 P. 780, 37 Arix. 473, 81 A. 
L.R. 419. 

(3) $2,000 for woman receiving 
bruises to abdomen, resulting in 
traunaatic neura3thenia.--*-"Bal>es 
Schaub, 136 A. 520, 6 N.J.Misc. 371. 
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L Injuries Peculiar to Women 

(1) In general 

(2) Miscarriage 

(1) In general 

Awards for injuries peculiar to women may be at 


least substantial, and in many cases may be large, with, 
out being considered excessive; but occasionally a par¬ 
ticular award is held excessive. 

Particular awards for injuries peculiar to \womeii 
which have been held excessive are listed fn the 
footnote, as are awards held not excessive,ade* 


(4) |665 for injuries including' 

broken arm from which neuresthenia 
resulted which caused nervousness 
and great pain.—McCartie v. Muth, 
284 N.W. 520, 230 Wis. 604. 

17 C.J. p 1118 note 19 [a]. 

23. Held adeg.Tiat6 

f 4,000, where employee was in the 
hospital more than six wec‘ks, was 
confined to his house, and most of 
the time was in bed, for the greater 
part of two years, was suffering 
from neurasthenia at the time of the 
trial, caused by the injury, was 
earning $144 a month at the time of 
the accident, and had been unable 
to work for two years.—Hoof v- 
Pacific American Fisheries, D.C. 
Wash., 2S4 F. 174, affirmed, C.C.A., 
Pacific American Fisheries v. Hoof, 
291 F. 306, certiorari denied 44 S.Ct. 
38, 263 U.S. 712, 68 L.Ed. 520—17 
C*J. p Ills note 20 [aj. 

24. Held excessive 

(1) $50,000.—Hart v. Chicago, M. 
& St. P. Ry. Co., Mo., 2G4 S.W. 902. 

(2) $28,500.—Roedler v. Vandalia 
Bus Lines, 281 Ill.App. 520. 

(3) $20,000. 

Mo.—Partello v. Missouri Pac. R- 
Co„ 117 S.W. 1X38, 217 Mo. 645. 
Okl.—Yellow Cab Operating Co. of 
Oklahoma City v. Thompson, 86 P. 
2d 310, 184 Okl. 179. 

(4) $12,000. 

Kan.^—Dobson v. Baxter Chat Co., 85 
P.2d 1, 148 Kan. 750. 

Mo.—Richardson v- Kansas City Rys. 
Co., 231 S.W. 938, 288 Mo- 258. 

(5) $10,000.—^NesMt v. Streck, 269 
Ill.App. 48—17 C.J. p 1118 note 21 
[a] (3). 

(6) $5,000.—Cincinnati, N, O. & T. 
P. By. Go. V. Perkins, 264 S.W- 758, 
204 Ky. 334. 

(7) $2,500.—Allen v. Friedman, 125 
So. 539, 156 Miss. 77—17 C-J. P 1118 
note 21 M (10). 

(8) Other awards see 17 C.J. p 
Ills note 21 [aj (2), (4>-(9>, (ID- 
(13). 

25. Steld not excessive 

(1) $35,000.—Rosander v. Market 
St. Ry. Co., 265 P. 541, 89 CaLApp. 
721. 

(2) $25,500.—Bucktrot v. Part¬ 
ridge, 265 P. 768, 130 Okl. 122. 

(3) $17,500.—Vowels v. Missouri 
Pac. R. Co., 8 S.W.2d 7, 320 Mont. 
34. 


(4) $15,000. 

Cal.—Allen v. Bay Cities Transit 
Co., 10 P.2d 520, 122 CaLApp. 

590. 

Mo.—Keehn v. D. R. F. Realty & 
Investment Co., 43 S.W.2d 416, 328 
Mo. 1031. 

17 C.J, p 1118 note 22 [a] (3). 

(5) $12,000.—Hiatt v. St. Louis- 
San Francisco Ry. Co., 271 S.W. 806, 
308 Mo. 77—17 C.J. p 1118 note 22 
[a] (4). 

(6) $10,760.—Beals v. Quigg, 11 
P.2d 354, 40 Ariz. 106. 

(7) $10,000. 

Ark.—Pollock v. Hamm, 6 S.W.2d 
541, 177 Ark. 348. 

Mo.—Hulen v. Wheelock, 300 S.W. 
479, 318 Mo. 502—Edmondson v. 
Hotel Statler Co., 267 S.W. 612, 
305 Mo. 216—Barr v. Kansas, 25 S. 
W. 562, 121 Mo. 22. 

Pa.—Majewski v. Lempka, 183 A. 
777, 321 Pa. 369. 

Wash,—McClung v. King County, 204 
P. 1064, 119 Wash. 14, affirmed 212 
P. 144. 

(8) $9,000. 

Conn.—Donoghue v. Smith, 157 A. 
415, 114 Conn. 64. 

Ind.—Michigan City v. Phillips, 71 
N.E. 205, 163 Ind. 449, affirming, 
App., 69 K.E. 700. 

(9) $8,500. 

Ill*—Chicago, etc., R. Co. v. Doan, 
93 Ill.App. 247, affirmed 62 N.E. 
826, 195 Ill. 168. 

Mo.—Rainier v. Quincy. O. & K. C. 

R. Co., 271 S.W. 500. 

(10) $7,500. 

Mo.—O’Neill V. Kansas City, 77 S. 
W. 64, 178 Mo. 91—Ogilvie v. Kan¬ 
sas City Public Service Go., App., 
27 S.W.2d 733—Myer v. Wells, 
App., 293 S.W. 455—^Linton v. St. 
Louis Lightning Rod Co., App., 285 

S. W. 183—^Bergfeld v. Dunham, 
App., 228 S.W, 891—Beall v. Kan¬ 
sas City Rys. Co., App., 228 S.W. 
834. 

Pa.—Schlossstein v, Bernstein, 142 
A. 324, 293 Pa. 245. 

(11) $7,400—Jepson v. Shaw 
Transfer Co., 243 S.W. 370, 211 Mo. 
App. 366, certiorari quashed State 
ex rel. Shaw Transfer Co. v, Trimble, 
Sup., 250 S.W. 396. 

(12) $6,275.—King v. Neller, 199 N. 
W. 674. 228 Mich. 15, 

(13) $6,000. 

Mo.—Steinman v. Brownfield, App., 
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18 S.W.2d 528—Standefer v. Flem¬ 
ing, App., 298 S.W. 134, 

Pa.—Brown v. Quaker City Cab Co., 
117 A. 681, 274 Pa. 289. 

(14) $5,500.—Rex Oil Corporation 
V. Crank, 38 S.W.2d 1093, 183 Ark. 
819. 

(15) $5,416.—Rohner v. Cross, 9 P. 

2d 509, 121 CaLApp. 667. 

(16) $5,000. 

Ark.—Steed v, Wright, IS S.W. 2d 
340, 179 Ark. 812. 

Mo.—Davis v. Roth, App., 65 S.W.2(i 
172—Bartlett v. Pontiac Realty 
Co., 31 S.W.2d 279. 224 Mo.App. ' 
1234—Goodson v. Luce, App., 24 S- 
W.2d 682—Baldwin v. Kansas City 
Rys. Co., App., 231 S.W. 280. 

Okl.—Sapulpa Electric Interurban , 
Ry. Co. V. Broome, 219 P. 289, 93 
Okl. 115. 

Tex.—Ineeda Laundry v. Newton, 
Civ.App., 33 S.W.2d 208, error dis¬ 
missed. 

Va.—Lawson v. Darter, 160 S.E. 74» 
157 Va. 284. 

Wash.—^Wiard v. Market Operating 
Corporation, 34 P.2d 875, 178 Wash. 
265. 

17 C.J. p 1118 note 22 [a] (15). 

(17) $4,500.—Smith v. Wilson, Mo. 
App., 296 S.W. 1036—Higgle v. Wells, 
Mo.App., 287 S.W. 803. 

(18) $4,000. 

Ind.—Indiana Union Tract. Co. v. 
Oline, 89 N.E. 507, 45 Ind’.App. 
632. 

Wash.—Greene v. Union Pac. Stages, 

45 P.2d 611, 182 Wash. 143. 

(19) $3,850. 

Ky.—Majestic Theater Co. v. Lutz, 
275 S.W. 16, 210 Ky. 92. 

(20) $3,500. 

Cal.—Merrill v. Finigan, 24 P.2d 188, 
133 CaLApp. 101. 

Mo.—Heidt V. People’s Motorbus Co. 
of St. Louis, App., 9 S.W.2d 65(> 
—Hoff V. Wells. App., 266 S.W. 
1027. 

17 C.J. p 1118 note 22 [a] (19). 

(21) $3,236.—Hengelsberg v. Cush¬ 
ing, Mo.App., 61 S.W.2d 203. 

(22) $3,000. 

Mo.—Long V. F. W. Woolwort;h Co,, 
109 S.W.2d 85, 232 Mo.App. 4l7— 
Estes V. Kansas City, C. C. & St. 

J: Ry. Co., Appi, 23 S.W.2d 193— 
Sterr v. Wells. App., 273 S.W. 
1092. 

N.Y.—Wolf V. Third Ave. R. Co., 74 
N.Y.S. 336, 67 App.Div. 605. 
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( 2 ) Miscarriage 

Many particular awards for Injuries causing a mis¬ 
carriage in connection with other consequences have 


1 beer upheld; but a few have bmn held exceislv* cr in- 

‘ adeouat®. 

^ Paricxd.'ir 

! ri..g’' r*!:uPh ; r,*-*. 

I li:r. e Icl'I; rxc; ^h:vi^ arc I:*-!, 1 an thv tliunvA"^ 

I as arc axv.ir’P v.;::ch havr iH-L-n held !>,! vxcv^yivvA'-* 


W,2d 2t r^-r^ornrl ,<f it* 

ex fpI, Bianclo v, Haid, Sui?, H. 
"W.-d SS. 

X.J.—OeIk*r v. Biccucl, 1 .>a A. 7^1, 

3 0 X.J.n25?c. 2;j9. 

Pa.—^Xif'kolls V. ri‘rK'‘->nn1 Fir.anc-r.' 
Co., l-SS A. 2»S, 52:; Fa. 67. 

(2) S5,of}0. 

Xe!>.—Schindler v. Mulhalr, 272 X. 

W. 217. 122 Neh. 

X.J.—Hf1 >crt V. Pu^dic Srrviw#^ Co- 
Ordinated Transport, 156 A. 021, 9 

X. J.Misc. 12,7S. 

(3> $4,000.—Powers v. Nithnn 

Straus. Inc., 157 A. 131. 9 X.J.Misc. 
1227. 

(4) $2,500.—Hawkins v. Atlantic 
Coast Tramp. C©., 157 A. 564. 10 
X.J.Misc. 77. 

(5) $500 to husband for depriva¬ 
tion of injured wife’s services and 
society and for expenses caused by 
her injuries.—ChkaKO, R. I. & P. 
Ry. Co. V. Corner. 248 B.W. 268. 157 
Ark. 409. 

(6) Other awards see 17 C.J. p 
1119 note 24 [aj, 

29. Held not excessive 

(1) $10,000.—Elmore v. Bes Moines 
City Ry. Co., 224 N.W. 28, 207 Iowa 
S 62—17 c.J. p 1119 note 25 [a] <3). 

(2) $7,500. 

Minn.—^KIoss v. Minneapolis St. Ry- 
Co.. 219 N.W. 179. 174 Minn. 294. 

Mo.—O’Gara v. St. Louis Transit Co., 
103 S.W. &4. 204 Mo. 724. 12 L.R. 
A.,X.S., 840, 11 Ann.Cas. S50— j 

Dalton V. John Magruire Real Es¬ 
tate Co., App.. 221 S.W. 443. 

Pa.—Potts V. Guthrie, 127 A. 605* 
282 Pa. 200. 

(3) $6,500. 

Mo.—Parker v. City of St, Joseph, 
App.. 71 S.W.2d 108. 

Tex.—Gulf, etc., R. Co. v. Pendery* 
Civ,App., 27 S.W, 213. 

<4) $5,500.—Edgrar v. City of St 
Joseph. Mo,App., 240 S.W. 1689. 

(5) $5,000. 

Mo.-^able v. Johnson, App., §3 S. 
W.2d 433—^Vance v. Tootle-Camp- 
bell Dry Goods Co., App,, 295 S.W. 
517. 

Mont.—Mullins v. City of Butte, 20 
P.2d 626, 9S Mont 601. 

If C.J. p 1119 note 25 M Cf), 

(6) $4,500.—McDermott v. Ilnited 
Rys. Co. Of St. Louis, Mo.App.^ 23S 

aw. 1080 . 


i skL-—ftjl V, F£irjd 4 ’‘r, 

71 ff’ik 1 'W. i )h! n 12. 

17 r j, p niJ 1*3 

j V. T:i3.ior, 155 

A. >1.-2, if X.J,Mi.vc. 

f?') 

HI.—-2•-k V. c'‘hi<ago Co.* 

12^5 X-E. ,313, 2U4 Ul. S'OJ, itmrm- 
2i I' III App. ft kl 

lliiin.*—"I'ii}| V. City of Duluth, 
2\>n X.W. 776. I'u2 Minn. irm. 

X.J.— Bi-‘thaTiis V. 132 A. 459, 

9 X.J. IMire. 21. 

OkL—Yellow Cnb Op^ririni? Co. v. 

Sptdce, 61 p.2d 672, 177 Ckl. 571. 
Utah.—IDlspn v. S.iL Knrn & Co.. 4S 
P.2d 4rJ*, ^7 Ut"»h 51. 

17 C.J. P 1119 not#^ 25 faj 19). 

(10) $2,750.—WiclP V. Ptcbles, 171 
SE. 76‘3 776. 162 Va. 479, citing 
Corpus Juris. 

(11) $2,500. 

ICy.—Eufflia Elkhorn Coal Co. v, 
LawHon, 211 S.W. 355, 193 Ky. 14. 
Tc'X.—Dunigan Tool & Supply ('*o. v. 
Whipple, Clv.App., 136 SAV,2d 947t 
error dismissed, judgrnent correct 
17 C.J. p 1119 note 25 fa} (10). 

(13) 12*000. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Comer. 248 S.W. 2®g, 1|7 Ark. 
409. 

Ill.—Feldman v. Chicago R 5 "«* C©., 
205 W.Avp. 2S8. 

Xeb.—Hanford v. Omaha & C. B- St 
Ry. Co., 203 X.W. 6iS. 113 Xeh. 
423. 40' A.L,rt. 970. 

Wash.—Dfoloibaugh v. Market Oper¬ 
ating Corporation, 24 F,2d 627, 171 
Wash. 299. 

17 C.J. p 1119 note 25 [a] <11>. 

(13) $1.750.—Frye v. East St 
Louis & Interurban Water Co„ 14 X. 
E.2d 263, 394 HLApp. 468. 

(14) $1,6'0O.—Stevens v. City of 
Butte, 85 F.2d 339. 107 Mont 3S4. 

(15) 11,506.—Teche Lines v. Kel¬ 
ler, 165 So. 303, 174 Mier* 527—11 
C.J. p 1119 note 35 laj (12). 

(16) $1*499.50.—Pt. Smith & W. 
Ry. Co. V. Hutchinson, 176 F. 922, 
71 Okl. 139. 

(17) $1,250.—Southern lee m util¬ 
ities Co. V, Richardson* Tex. Civ. 
App., 60 S.W.Sd 308, rewersed on 
Other grounds, Com.App., 95 S.W.2d 
§56. 

CIS) 11,061.—White v. Juge, La* 
App., 142 So. 851, affirmed 147 S<x 
72, 176 La. 1045. 


Pa.—Schlossstein v. Bernstein, 142 
A. 324, 293 Pa. 245. 

(23) $2,654.—Moore v. Levy, 18 P. 
:2d 362, 128 Cal.App. 6S7. 

(24) $3,500.—Quackenbush v. Val- 
lario, 159 A. S93, 114 Conn. 652—17 
C.J. P Ills note 22 [a] (22). 

(25) $2,118.—Raleigh v. Fitzpat¬ 
rick, 197 A. 387, 60 R.I. 79. 

(26) $ 2 . 100 .—Perry v. Stein, App., 
63 S.W. 2d 296, certiorari quashed 
State ex rel. Stein v. Becker, 67 S. 
■W.2d 755, 334 Mo. 749. 

(27) $ 2 , 000 . 

Ill.—Joliet V. Conwai', 17 IIl.App. 
577. affirmed 10 X-.E. 223, 119 HI. 
489. 

Ky.—Haller’s Pet Shop v. Pearlman, 
69 S.W.2d 9, 253 Ky. 130—Con¬ 
solidated Fuel Co. V. Stevens, 3 
S.W.2d 203, 223 Ky. 192. 

Mo.—Schmitter v. United Rys. Co. 
0 f St. Louis, App., 245 S.W. 629. 

(28) $1,125.—Davis v. Tobin, 163 
A. 780. 131 Me. 426. 

(29) $1,000. 

Iowa.—^Walmer-Roberts v. Hennes¬ 
sey, 181 N.W. 798, 191 Iowa 86 . 

AIo.—Clymer v. Kansas City Rys. 

Co., App., 214 S.W. 423. 

Pa.—Goldenberg v. Philadelphia Ru¬ 
ral Transit Co., 170 A. 360, 112 
Pa.Super. 163. 

17 C.J. p Ills note 22 [a] (30). 

(30) $900.—Coonan v. Straka, 204 
IIl.App. 17, 

(31) $750.—Xoel y. Berard* 190 A. 
€86, 57 R.I. 463. 

(32) Other awards see 17 C.J. 

p 1118 note 22 [a] (1). (2), (5), ( 8 ), 
(10), (11), (13), (14), (16), (18), 

<20), (23), (25)-(29), (31). 

26. Held adequate 

(1) $10,000.—Panama Mail S. S. 
Co. V. Vargas, C.C.A.Cal., 33 F.2d 
894, certiorari granted 50 B.Ct 40, 
280 XJ.S. 546, 74 L.Ed. 606. 

(2) $1,874.—^Touman v. McConnell 
& McConnell, 7 La.App. 315. 

(3) $600.—Abel v. Gulf Refining 
Co., La.App., 143 So, 82, setting 
aside 138 So. 708. 

:27. Held inadequate 

(1) $1,278.95,—Harlow v- Owners* 
Automobile Ins. Co. of New Orleans, 
La.App., 160 So- 169. 

(2) $200.—Pavalora v.- New Or- 
leans R., etc.. Co., 78 So. 944, 14? 
La. 572. 

Held excessive 

(1) $7,500. 

Mo.—^Vitale v. Biando* App., 62 S. 


(7) $4,000. 

N.J.—Futkowski V, Jarmoli, 167 A. 
107. 9 N.J.MISC. 1189. 
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(19) $1,O'0». 

III.—Gkwisall v. Joliet, 150 ItiApp* 
519. 
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proper,30 adequate,31 or inadequate.®^ 

m. Injuries Peculiar to Men 

There are a few holdings on claims of excessiveness 
or inadequacy of awards for injuries peculiar to men. 

Particular awards for injuries peculiar to men 
which have been held excessive are listed in the 
footnote,^^ as are awards held not excessive,or 
adequate.2^ 


iL Bums and Scalds 

Although sometimes held excessive, large awards for 
severe burns and scalds are frequently upheld. Small 
awards are adequate only when the Injuries are slight 
and of a temporary nature. 

Particular awards for burns and scalds which 
have been held excessive are listed in the footnote/^® 
as are particular awards held not excessive.Par- 


Ky.—Louisville & N. R. Co. v. Sear- 
broug-h, 270 S.W. 494, 20S Ky. 79. 
Mich.—Levy v. Israelite House of 
David, 185 N.W. 750, 216 Mich. 
373. 

(20) $905.—Missouri Pac. R. Co. 
V. Hall, 53 S.W.2d 432, 186 Ark. 270. 

(21) $750.—Mahan-Jeliico Coal Co. 
V. Dulling-, 139 S.W.2d 749, 282 Ky. 

698. 

(22) $500 to husband for money 
spent in treatment of wife, and for 
loss of her services and society.— 
Powers V. Nathan Straus, Inc., 157 
A. 131. 9 N.J.Misc. 1227. 

(23) $500 to injured woman.— 
Big Sandy, etc., R. Co. v. Blaken- 
ship, 118 S.W. 316, 133 Ky. 438, 23 
L.R.A.,N.S., 345, 19 Ann.Cas. 264. 

(24) Other aw’ards see 17 C.J. p 
1119 note 25 [a] (1), (2). (6), (14). 

30. Held proper 

(1) $2,250.—Tharpe v. Sibley Lake 
Bisteneau & S. Ry. Co., La.App., 144 
So. 274. 

(2) $2,000.—Thomson v. Cooke, 
86 So. 332, 147 La. 922. 

31. Weld adequate 

$2,000.—Joiner v. Texas, etc., R. 
Co., 55 So. 670, 128 La. 1050. 

32. Held inadequate 

(1) $750.—Green v. Frederick, La. 
App., 141 So. 505. 

(2) $500.—Stortz v. New Orleans 
Public Service, La.App., 141 So. 814. 

33. Held excessive 

(1) $26,500.—Stewart v. Wabash 
Ry. Co., 182 N.W. 496, 106 Neb. 812. 

(2) $10,000.—Illinois Cent. Ry. 
Co. V. Basham, 209 S.W. 362, 183 
Ky. 439. 

34u Held not excessive 

(1) $12,500.—City of Tulsa v. 
Whittenhall, 282 P. 322. 140 Okl. 160. 

(2) $8,000.—Houliston v. City of 
Grand Rapids, 194 N.W. 975, 224 
Mich. 501. 

(3) $2,000, including damages to 
automobile.—Suddarth v. Kirkland 
Daley Motor Co., Mo.App., 220 S.W. 

699. 

(4) $750.-—Oakes v. H. Weil Bak¬ 
ing Co., 141 So. 456, 174 Da. 770. 

35. Held adequate 

(1) $750.—Oakes v. H. Weil Bak¬ 
ing Co., 141 So. 456, 174 La. 770. 

(2) Twelve cents, under evidence 
minimizing claim and authorizing 


finding that plaintiff was contribu- 
torily negligent and failed to reduce 
damages.—Evans v. Central of Geor¬ 
gia Ry. Co., 142 S.E. 909, 38 Ga.App. 
146. 

3G. Held excessive 

(1) $34,963, in addition to hospital 
and medical expenses.—Hoch v. By- 
.ram, 230 N.W. 823, 180 Minn. 298. 

(2) $31,000.—Houston, E. & W, T. 
Ry. Co. V. Chambers, Tex.Civ.App., 
279 S.W. 290. 

(3) $30,000.—Mississippi Power & 
Light Co. V. McCormick, 166 So. 534, 
175 Miss. 337. 

(4) $28,000.—Jungkunz v. Crosley 
Radio Corp., 32 Ohio N.P., N.S., 186. 

(5) $22,500; six-year-old boy, con¬ 
dition improving.—Pine Bluff Co. 
V. Bobbitt, 294 S.W. 1002, 174 Ark. 
41. 

( 6 ) $ 20 , 000 . 

Cal.—Mondine v. Sarlin, 81 P.2d 903, 
11 Cal.2d 593. 

Ky.—Standard Oil Co. v. Tierney, 27 
S.W. 983, 96 Ky. 89, 16 Ky.L. 327. 

(7) $16,571.84.—Althans v. Toye 
Bros. Yellow Cab. Co., La.App., 191 
So. 717. 

(8) $15,000.—Rigg V. Chicago, B. 
& Q. R. Go., Mo., 212 S.W. 878. 

(9) $6,000, exclusive of expenses. 
—Loyocano v. Louisiana Power & 
Light Co., La.App., 165 So. 515, re¬ 
hearing denied and amended on oth¬ 
er grounds 166 So. 150. 

(10) $6,000, including all items 
of damages.—Horrell v. Gulf & Val¬ 
ley Cotton Oil Co., 133 So. 394, 16 
La.App. 90. 

(11) $5,000. 

Tenn.—^Fairbanks, Morse & Co. v. 

Gambill, 222 S.W. 5, 142 Tenn. 633. 
Wis.—Krutza v. Milwaukee Billiard 
& Bowling Club Co., 216 N.W. 491, 
195 Wis. 5. 

(12) $4,062.60.—Horrell v. Gulf & 
Valley Cotton Oil Co., 133 So. 392, 
16 La.App. 91. 

(13) $2,000. 

Ill.—Hoxsey v. St. Louis etc., R. 

Co., 184 Ill.App. 410, 

Me.—Mills V. Richardson, 137 A. 
689, 126 Me. 244. 

(14) $500 to husband for wife’s 
burns from douche administered 
after childbirth.—Mills v, Richard¬ 
son, supra. 


(15) $500 to section hand -who 
was laid up only thirty days and 
suffered no permanent ill effects.— 
Norfolk & W. Ry. Co. v. Robinette, » 
78 S.W.2d 802, 257 Ky. 558. 

(16) Other awards see 17 C.J. p 
1119 note 27 [aj (1). (3), (4), (6). 

37. Held not excessive 

(1) $35,000.—Gain van v. Wark 

Co., 136 A. 223, 2S8 Pa. 443. 

(2) $30,000. 

Pa.—Fredericks v. Atlantic Refining 
Co., 127 A. 615, 282 Pa. 8, 38 A.L. 

R. 666. 

Utah.—Miller v. Southern Pac. Co., 
21 P.2d 865, 82 Utah 46, certiorari 
denied Southern Pac. Co. v. Mil¬ 
ler, 54 S.Ct. 207, 290 U.S. 697, 78 
L.Ed. 600. 

(3) $26,000.—Paul v. Atlantic Re¬ 
fining Co., 156 A. 94, 304 Pa. 360. 

(4) $25,000. 

Mmn.—Powell v. Standard Oil Co., 
210 N.W. 55, 168 Minn. 248. 

Tex.—Gulf Refining Co. v. Rogers, 
Civ.App., 57 S.W.2d 183, error dis¬ 
missed. 

(5) $23,100.—Hansen v. Standard 
Oil Co. of California, 44 P.2d 709, 55. 
Idaho 483. 

(6) $23,000.—Harrison v. Harter, 
18 P.2d 436, 129 Cal.App. 22. 

(7) $20,000. 

Cal.—Smith v. San Joaquin Light & 
Power Corporation, 211 P. 843, 59- 
Cal.App. 647. 

Ill.—Bellomy v. Bruce, ■ 25 N.E.2d 
428. 303 Tll,App. 349. 

Iowa.—Legler v. Muscatine Clinic, 
223 N.W. 405, 207 Iowa 720. 

Miss.—Pan American Petroleum 
Corporation v. Pate, 138 So. 349, 
162 Miss. 638. 

Mo.—Myers v. Chicago, B. & Q. R. 
Co., 246 S.W. 257, 296 Mo. 239, 
certiorari denied Chicago, B. & Q. 
Ry. Co. V. Myers, 43 S.Ct. 519, 
261 U.S. 624, 67 L.Ed. 832. 

Tex.—Southwestern Portland Ce¬ 
ment Co. V. Challen, Civ.App., 200 

S. W. 213, dismissed for want of 
jurisdiction. 

(8) $18,000. 

Ill.—McCullough V. Illinois Steel 
Co., 148 Ill.App. 566, affirmed 90 
N.E. 664, 243 Ill. 464. 

Mich.—Sabol v. Chicago & N. W. 
Ry. Co., 238 N.W. 281, 255 Mich. 
548, certiorari denied Chicago & 
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ticular awards for burns and scalds held jirr.pL'r.'”' 


N. W. Ry, Co. V. Sabol, r*i: R.rt. 
2 65, 2S4 U.S, 6SS, 76 L.Ed. 5S1. 
<9) ^17,500.—Union Traction 0-. 
of Indiana v. MoCu!lough, 154 x E 
41. S7 Ind.App 27. 

i 10) 1^15, i 00.—Staff V. Montana 
Petroleum Co., 291 P. 1042, hS Mont. 
145. 

(11) 115,000. 

Ariz.—Lorden v. Stapp, 192 P. 216, 
21 Ariz. 646. 

Ky.—Warfield X^atural Gas Co. v. 
Wright, 54 S.W.2d 666, 246 Kv. 
20S. 

Wis.—Marsh Wood Products Co. v. 
Babcock & Wilcox Co., 240 X.W. 
392, 207 W^is. 209. 

(12) $14,700.—Moen v. Melin, 231 
X.W. 283, 59 N.D. 582. 

(13) $13,000.—Stuart Circle Hos“ 
pital Corporation v. Curry, 3 S.E.2d 
153, 173 Va. 136, 124 A.L..R. 176. 

(14) $12,500.—Nelson v. Newell, 
217 N.W. 723, 195 Wis. 572—17 C. 
J. p 1119 note 28 [a] (5). 

(15) $12,300.—Zelhaver v. Koepke, 
245 'N.W. 490, 260 Mich. 428. 

(16) $12,000. 

Mo.—Milburn v. Chicago, M., St. P. 
& P. R. Co., 56 S.W.2d 80, 331 Mo. 
1171. 

Pa.—Davis v. Axelrod, 176 A. 203, 
317 Pa. 141—Welser v. United Gas 
Improvement Co., 155 A. 561, 304 
Pa. 227. 

17 C.J. p 1119 note 28 [a] (6), 

(17) $11,500.—Portsmouth Gas Co. 

V. Maddox, 185 N.E. 527, 44 Ohio 
App. 288. 

(18) $10,000. 

Mo.—Mooney v. Monark Gasoline & 
Oil Co.. 298 S.W. 69, 317 Mo. 1255. 
Ohio.—White Sewing Mach. Co. v. 
Feisel, 162 N.E. 633, 28 Ohio App. 
152. 

17 C.J. p 1119 note 28 [a] (7). 

. (19) $8,000.—Hunt v. Bundle, 120 
So. 696, 10 La.App. 604. 

(20) $7,039,20.—Jolley v. United 
Power & Light Corporation, 289 P. 
962, 131 Kan. 102. 

(21) $6,500. 

Ill.—Hallis V. Stover Co., 275 Ill. 
App. 44. 

Ind.—Winona Technical Inst. v. 

Stolte, 89 N.E. 393, 173 Ind. 39. 

(22) * $5,500.—Kentucky Distilleries 
& Warehouse Co. v. Johnson, 237 S. 

W. 3, 193 Ky. 669. 

(23) $5,140.—Butler v. Northwest¬ 
ern Hospital of Minneapolis, 278 N. 
W. 37, 202 Minn. 282. 

(24) $5,000. 

Conn.—King v. Haynes, 158 A. 915, 
114 Conn. 396. 

Ky.—Green River Light & Water 
Co. V. Beeler, 248 S.W, 201, 197 
Ky. 818. 


Mkl.—Sh? 4 ff«‘r Oil *r lb hrung v 

Thoma.«. 27 j F. il, ok! 

17 C.J. p ail9 I ij c 3 *o. 

(I'.O —r’iX ■*. Ai'.^'i: 'ft- 

Stf-am I^HUndry i%j,, A|>p, J6T .< 

W. 77. 

$l,lsO far rvw, .• 

and s^jchdy of wiL* from hiirmr.g 
hand, necessitritintc ui of 

thumb and three fingers, rind 
mg .'suffering from tmumaOi' n-ura- ^ 
sis.—Goar v. Villag*- of Stephf n, ^ 

X. W. 62, 162 Mmn, 461. : 

(27) $4,00tt. 

Mo.—Totten v. Smith Bros., App., 3 
S.W. 2d 740. ; 

N.T.—Kelly v. King, 175 X.T.S. 857, ; 

187 App.Dlv. 477. | 

17 C.J. p 1119 not^* 28 [a] (17?. j 
(2S) $3,556.—Muller v. A. K. | 
Kirschbaum Co., 148 A. 851, 298 Pa, . 
560. 

(29) 13,500. ; 

Xeb.—Wilson v. Thayer County Ag- j 

ricultural Soc., 213 N.W. 966, 115 i 
Neb. 579, 52 A.L.R. 1393. ; 

Tex.—Cohn v. Saenz. Civ.App., 211 j 
S.W. 492, error refused. i 

(30) $3,000. j 

Ark.—C. H. Atkinson Paving Co. v. j 

Edwards, 96 S.W.2d 954, 192 Ark. I 
961. j 

Cal.—Anderson v. Southern Califor- | 
nia Edhson Co., 246 P. 559, 77 Cal. 
App. 32S. 

Minn,—Ryan v. International Har- | 
vester Co. of America, 283 N.W. 
129, 204 Minn. 177. 

17 C.J. p 1119 note 28 Ca} (19). 

(31) $2,500. 

Ark.—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W’'.2d 580, 197 Ark. 
319. 

Ga.—Georgia R. & Banking Co. v. 
Brooks, 119 S.E. 424, 30 Ga.App. 
692. 

17 C.J. p 1119 note 28 [a] (21). 

(32) $2,000. 

U.S.—Liggett & Myers Tobacco Co. 
V. De Lape, C.C.A.Cal., 109 F.2d 
598, modifying, D.C., De Lape v. 
Liggett & Myers Tobacco Co., 25 
F.Supp. 1006. ‘ 

Ga.—Southern Hotel Co. v. Evans, 
110 S.E. 459, 28 Ga.App. 161, 

(33) $1,500.—Cornwell v. Lei ter 
Bldg. Stores, 259 Ill. App, 460—17 
C.J. p 1119 note 28 fa] (24). 

(34) $1,250.—^Wilson v. St. Joe 
Boom Co., 200 P. 884, 34 Idaho 253. 

(35) $1,200.—^Model Drug Co. v. 
Patton, 270 S.W. 998, 208 Ky. 112. 

(36) $1,000.—Egan v. Mudd, 362 
IlIApp. 373. 

(37) $750, including damage to au¬ 
tomobile.—Sta.ndard Oil Co. of Ken¬ 
tucky V. Evans, 122 So. 735, 154 
Miss, 475, 

(38) $600.—Borwege v. City of 
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arc* ilfn 

f ^ J:u NAV Minn. 

1 

.. J • $7"0 

i Ky--z.?, Jb. ifPis rr«„ v, GuU'n^ 
i kuTi+?. 6 Ky L FG, 

, L.it* li I’n-druan, 11^ So. 

] 7*7, J L/i App. 

' IlL—Uf gan V. Rt-f'd, tin liLApp. 

, yp ,—-I ' s^jp i. Ki'Uy. 67 S.'W'.i-’cI 

71 u Mi...App. udJ 
«41j $:i>K 

i La.—V. The I'liff, 

App.. i>4 So. ryyy 

T«-s.—Ft. Ea V. fG 

SAV. 317, 41 Tx.FiyApp. -Ab. 
iiJ) $2^4). —Xort^m v, I>misiana 
A: 135 So, 717, Lm 

App, 561. 

(43) $225,—Caftffjjdy v. Ktu- 

dio. La.App,, 144 So. 517. 

(44) Oth^*r a%vard» see 17 C.J. p 
1119 nr>t^‘ 28 [a] Clb, (4), 

(13), (14), (IH), #2IJ), 122), (23), 

(25). 

38 . aaceld proper 

(1) $5,015.—Loyocano v. Louisiana 
Power & Light Co.. La#App.* 166 So. 
1 . 50 , denying rehearing and amend¬ 
ing 165 So. 515. 

(2) 15,000.—Post V. Crown Heights 
Hospital, 17 N.Y.S.2d 409, 173 Misc. 
250. 

(3) $4,500.—The Dredge No. 15 D. 
C.A^a., 264 F. 135. 

(4) $750.—-Sebastian v. Jenness, 
133 So. 468, 16 La.App. 158. 

(5) $250.—Meditz v. Liggett & My¬ 
ers Tobacco Co., 3 N.Y.S.Sd 357, 167 
Mlse. 176. 

39 . Sold adequate* 

(1) $8,000; bums resulting In per¬ 
manent disfigurement and Impedi¬ 
ment in gait of boy.—Hunt v. Run- 
die, 120 So. 696, II) La.App. 604. 

(2) $1,000; lye burns about right 
eye of three-year-old child.—Sehult* 
v, Kinabrew, La,App., 177 So. 450. 

(3) $600; not causing permanent 
injury.—Alden v. U, S- Shipping 
Board Emergency Fleet Corporation, 
C.C.A.Pla., 24 P.2d 15$. 

(4) $400.—-Resor v. Capelle, La. 
App,, 140 So. 699. 

(5) $350; scalp wounds.—Cooper 
V. The Powder Puff, La. App., 184 
So. 593. 

(6) $110; burn on head, not of 
serious nature,—Smith v. York, La. 
App., 152 So, 152. 

(7) $50; knee burns, not of^ seri- 
i ous nature.—Purser v. Hollander, 

: 131 So, 620,14 La.App. 45S. 

I 40 . XEeld inadequate 

<1> $4,000; third degree burns caus¬ 
ing loss of hand and part of foi^earm 
of twenty-year-old unmarried girl. 
—Paige V. State, 281 N.Y.S. 98„ 245 
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0. Electric Shocks and Burns 

The courts are liberal in upholding large awards for 
electric shocks and burns; but sometimes a particular 
award is held excessive. 

Tile severit}" of injuries caused by electricity is a 
matter of g'cneral observation, and courts have been 
liberal in upholding verdicts for large amounts in 
such cases.Particular awards for electric shocks 
and burns which have been held excessive are list¬ 


ed in the footiiotCj^^ as are awards held not ex¬ 
cessive,'*^ or inadequate.'*'* 

p. Bites of Ammals 

Sustainable awards for bites of animals are general¬ 
ly small. 

Particular awards for bites of animals which have 
been held excessive are listed in the footnote,*5 as 
are particular awards held not excessive,*® ade~ 


App.Div. 126, affirmed 199 N.E. 617, 
269 N.y. 352. 

(2) 11,500, including property dam¬ 
ages.—McLellan v. New Orleans & 
N. E. R. Co., 127 So. 648, 13 La.App. 
581, 

(3) $131; lye burns causing much 
pain and suffering and resulting in 
scar on lower eyelid which would ne¬ 
cessitate creating wound and scar 
tissue on inside of eyelid to counter¬ 
act contraction on outside.—Smith v. 
Saenger Theatres Corporation^ La. 
App., 186 So. 866. 

41. Cal.—Earl v. San Francisco 
Bridge Co., 160 F. 570, 31 Cal.App. 
339. 

n 

42. Keld excessive 

(1) $30,000.—Shannon v. Kansas 
City Light & Power Co., 287 S.W. 
1031, 315 Mo. 1136. 

(2) $15,000.—Couch v’. Kansas 
Electric Power Co., 28 P.2d 724, ISS 
Kan. 822—17 C.J. p 1110 note 30 [a] 

(4). 

(3) $10,000.—Godbey v. Grinnell 
Electric & Heating Co., 181 N.W. 
498, 190 Iowa 1068. 

(4) $6,000; evidence not showing 
permanent disability.—Brashears v. 
Rogers Foundry & Mfg. Co., Mo, 
App., 11 S.W.2d 1060. 

(5) $3,000. 

Mo.—Thorp V, Metropolitan St. R. 
Co., 177 S.W. 851. 

K.T.—Bennett v. International Ry. 
Co., 167 N.Y.S. 630, 180 App.Div. 
460. 

(6) $1,500.^—^Bourgoytte t. Louisi¬ 
ana Public Utilities Co., La.App-, 150 
So. 68, rehearing denied 152 So. 150. 

(7) Other awards see 17 C.J, p 
1119 note 30 [a] (1)^(3), (5), (7). 

43. Held not excessive 

(1) $35,000. 

Cal.—Junge v. Midland Counties 
Public Service Corporation, 100 P. 
2d 1073, 38 CaLApp.2d 154. 

Mo.—^Meeker v. Union Electric Light 
& Power Co., 216 S.W. 923, 279 
Mo. 574. 

(2) $32,500. —Hannon v. San Joa¬ 
quin Light & Power Corporation, 
Cal.App., 98 P.2d 1064. 

(3> $30,000.—Clumfoot v. St. Clair 
Tunnel Co., 190 N.W. 759, 221 Mich. 
113—17 C.J. p 1119 note 31 [aj (1). 


(i) $20,000. 

Mo.—Clark v. St. Louis, etc., R. Co., 
137 S.W. 5S3, 234 Mo. 396. 

Pa.—Dziak v. Swaney, 137 A. 228, 289 
Pa. 2i6. 

(5) $15,000.—Kentucky Traction & 
Terminal Co. v. Roman's Guardian, 
23 S.W,2d 272, 232 Ky. 285—17 C. 
J. p 1119 note 31 [a] (S). 

<6) $11,764.45.—Neitzke v. Kraft- 
Phenix Dairies, 253 N.W. 579, 214 
Wis. 441- 

(7) $10,000. 

Ark.—Arkansas General Utilities Co. 

V. Oglesby, 67 S.W.2d 180, 188 Ark. 
564. 

Cal.—Baker v. Board of Trustees of 
Leland Stanford Junior Universi¬ 
ty, 23 P.2d 1071, 133 Cal.App. 243. 
Miss.—Laurel Light & Ry. Go. v. 

Jones, 102 So. 1, 137 Miss. 143. 
Mo.—Riley v. Independence, 167 S. 

W. 1022, 258 Mo. 671, Ann.Cas. 
1915D 748. 

(8) $8,500. 

Iowa.—Toney v. Interstate Power 
Co., 163 N.W. 394, 180 Iowa 1362. ; 

Minn.—Schorr v. Minnesota Utilities 
Co., 2S1 N.W. 523, 203 Minn. 384. j 

(9) $8,000. 

Ill.—Simmons v. Commonwealth 

Edison Co., 203 Ill.App. 367. 

Wis.—Dansbery v. Northern States 
Power Co., 206 N.W. 882, 188 Wis. 
586. 

(lb) $7,500. 

Conn.—^Rutkowski v. Connecticut 
Light & Power Co., 123 A. 25, 100 
Conn. 49. 

Mo.—Joyce v. Missouri & Kansas 
Telephone Co., App., 211 S.W. 900. 
17 C.J. p 1119 note 31 [a] (13). 

(11) $6,000.—Gritton v. Illinois 
Traction, 247 Ill.App. 395. 

(12) $5,000. 

Ill.—Martens v. Public Service Co. 
of Korthem Illinois, 219 IlLApp. 
160. 

Mo.—Beckwith v. City of Malden, 253 
S.W. 17, 212 Mo.App. 488. 

(13) $4,50Q. 

Mo.—Johnson v. Kansas City Elec¬ 
tric Light Co., App., 232 S.W. 1094, 
TeX.—>San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101. 

(14) $4,000.—^Anderson v. Eastern 
Minnesota Power Co., 266 H-W. 702, 
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197 Minn. 144—17 C.J. p 1119 note 31 
[a] (19). 

(15) $3,625.—Reid v. Ehr, 174 N. 
W. 71, 43 N.D. 109, 6 A.L.R. 5S6. 

(16) $3,500.—Phares v. Century 
Electric Co., Mo.App., 131 S.W.2d 879 
—Hesser v. City of Carthage, 256 
S.W. 161, 216 Mo.App. 140—Hudson 
V. Union Electric Light & Power Co„ 
Mo.App., 234 S.W. 869—17 C.J. p 1119 
note 31 [a] (20). 

(17) $2,412.50.—Nadeau v. Caribou 
Water, Light & Power Co., 108 A. 
190, 118 Me. 325. 

(IS) $3,100.—Town of Frankton v. 
Glosser, Ind.App., 20 N.E.2d 216. 

(19) $2,000. 

Ark.—Southwestern Gas & Electric 
Co. V. Murdock, 37 S.W.2d 100, 183 
i Ark. 565. 

Ill.—Floyd V. Galva Electric Light 
Co., 227 Ill.App. 541. 

Tenn.—Lebanon, Tennessee v. Jack- 
son, 14 Tenn.App. 15. 

Tex.—City of Timpson v. Powers, 
Civ.App., 119 S.W.2d 145. 

(20) $1,250.—City of Pawhuska v. 
Crutchfield, 293 P. 1095, 147 Okl. 4. 

(21) Other awards see 17 C.J. p 
1119 note 31 fa] (2). (4)~(7), (9), 

(10), (14)--(18), (21)-(27). 

44. Held inadequate 

$2,500.—Younse v. Southern Ad¬ 
vance Bag & Paper Co., LaApp., 159 
So. 611, followed in Younse v. Hack- 
ett, 159 So. 617. 

45. Held excessive 

(1) $1,800; scar reducible by 
operation of plastic surgery at a 
cost of less than $200 and two weeks 
of time.—Goodwin v. Giovenelli, 167 
A. 87, 117 Conn. 103. 

(2) $318; no serious injury or 
loss of time.—^White v. Sens, 127 So. 
413, 13 La.App. 343. 

(3) Other awards see 17 C.J. p 112^ 
note 32 [a], 

46. Held not excessive 

(1) $4,000 to woman who incur¬ 
red a doctor bill of $750 for Pas¬ 
teur treatment and surgical treat¬ 
ment of ear, two thirds of which was 
bitten off by dog, in addition to ex¬ 
pense for X-ray treatments and hos¬ 
pital bills, and who requires further 
surgery to improve appearance of 
ear.—Iwert v. Weiskopf, 19 N.E,2d 
442, 298 IlLApp. 627. 

(2) $3,500, where plaintiff Sus- 
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fir ir.sdtqizate.'’* 


g. Injuries from Unwholesome Pood or Be'ver- I 
age 1 

The courts have, In some cases, passed on conten- 
tions of excessiveness or inadequacy of particular awards j 
for illness or other injury resulting from the consumption 1 
of unwholesome food or beverages. 

Particular awards for injuries from consuming 
unwholesome food or beverages which have been 
held excessive are listed in the footnote,as are 
awards held not excessive,^0 proper,adequate, 


r. Miscellaiieous Minor Injaries 

A small award is proper ard adequate, and a farfl® 
award is excessive, for slight, mmor, or lUperRcial in¬ 
juries, such a# a co’d resulting from expo-sure, cutt, 
brujses, abrasions, contusions, or lacoratjcns resuitIng 
from a fall, coUislon, or otherwif®, or ether injuries which 
are neither severe nor permanent. 

Particular awards for misevhaneous minor inju¬ 
ries which, under tlie distingaishing facts «ind cir- 


tained between 250 and 300 lacera¬ 
tions, and about one third of the 
resulting- scars will be permanent, 
and plaintiff was in the hospital for 
several months thereafter.—Meier v. 
Hartman, 266 IlLApp. 466. 

(3) $800.—Maynard v. Keough, 175 
K.W. 891, 145 Minn. 26. 

(4) $750; compensation for pain 
and suffering.^Goodwin v. Giovenel- 
li, 167 A. 87, 117 Conn. 103. 

(5) $600.—Kayser v. Poster, 244 
P. 708, 138 Wash. 484. 

(6) $500.—Mehmert v. Kelso, 26 
Ohio Cir.Ct.,N.S., 350. 

(7) $350.—Hornstein v. Tarring- 
ton, 237 P. 73, 110 Okl. 175. 

(8) Other awards see 17 C.J. p 
1120 note 33 [a]. 

47. Held adeoLtia-te 

$200.—Dow V. Koehler, Tex.Civ. 
App., 65 S.W. 1082. 

48. Keld inadequate 

(1) $500.—Perez-Sandl v. Berges, 
125 So. 185, 12 La.App. 191. - 

<2) $100.—^White t. McRee, 71 So. 
804, 112 Miss. 502. 

4». Held excessive 

( 1 ) $ 10 , 000 . 

U.S.—Linker v. Quaker Oats Co., D. 

C.Okl., 11 P.Supp. 794. 

La.—^Arndt v. D. H. Holmes Co., 119 

So. 91, 9 La.App. 36. 

(2) $7,500.—Chicago D. & G. B. 
Transit Co. v. Moore, Mich., 259 F. 
490, 170 C-C.A, 466, certiorari de¬ 
nied 40 S.Ct. 118, 251 U,S. 553, 64 L. 
Ed. 411. 

(3) $5,000.—Coca-Cola Bottling Co. 
of Southeast Arkansas v. Bell, Ark., 
134 S.W.2d 549—Coca-Cola Bat¬ 
tling Co, of Arkansas v. Raymond, 
100 S.‘W.2d 963, 193 Ark. 419. 

(4) $4,000.—^Coca-Cola Bottling Co. 
of Arkansas v. Massey, 100 S.W.2d 
681, 193 Ark. 423. 

(5) $2,999.99.—^Armour & Co. v. 
McMillain, 155 So. 218, 171 Miss. 199. 

(6) $2,500.—Coca-Cola Bottling Co. 
of Arkansas V. Langston, f27 S.W.2d 
263, 198 Ark. 59—Cpca-Cola Bottling 
Co. of Arkansas v. Breckenridge, 114 
S,W.2d 7, 196 Ark. 1177. 

(7) $1,500.—R. J. Reynolds Tobac- 
tx> Co. y. Loftin, Miss., 99 So. 18. 


(S) $1,250.—Coca-Cola Bottling Co. 
of Arkansas v. Eudy, lOO S.\V.2d 6.?3, 
193 Ark. 436. 

(9) $1,000; Illness from drinking 
beverage containing spider. 

Ark.—Coca Cola Bottling Co. of Ar¬ 
kansas V. Morrison, 106 S.W. 2d 601, 
194 Ark. 248. 

Miss.—Jackson Coca-Cola Bottling 
Co. V. Renna, 97 So. 674. 

(10) $750.—Meridian Coea Cola 
Bottling Co. V. Illges, Miss., 101 So. 
817. 

50. Held not excessive 

(1) 110,000.—Kelley v. John R. 
Daily Co., 181 P. 326, 56 Mont. 63. 

(2) $7,000.~-Chscago, D. & G. B. 
Transit Co. v. M">ore, Mich., 259 F. 
490, 170 C.C.A. 466, certiorari denied 
40 S.Ct. 118, 251 XJ.S. 653, 64 L.Ed. 
411. 

(3) $5,500.—Chisholm v. S. S. 
Kresge Co., 1S2 A. 4, 55 R.I. 422. 

(4) $3,500.—Chicago, D, & G. B. 
Transit Co. v. Moore, supra, 

(5) $3,000. 

Ark.—Safeway Stores v. Ingram, 61 
S.W.2d 985, 185 Ark. 1175. 

Miss.—Carey-Reed Co. v. Farmer, 
193 So. 48. 

(6) $2,546.—Chicago D. & G. B. 
Transit Co. v. Moore, supra. 

(7) $2,000.—McNicholas v. Con¬ 
tinental Baking Co., Mo.App., 112 S. 
W.2d 840. 

(8) $1,600. 

XJ.S.—Chicago, D. & G. B. Transit 
Co. V. Moore, supra. 

S.C.—Hollis V, Armour & Co., 2 S. 
F.2d. 681. 190 S.C. 170. 

(9) $1,260.—Bufkin v. Grisham, 
128 So. 563, 157 Miss. 746. 

(10) $1,250.—Gross v. Loft, Inc., 
185 A. 80, 121 Conn. 394. 

( 11 ) $ 1 , 000 . 

Ark.—Coca-Cola Bottling Co. of Ar¬ 
kansas V- Adcox, 74 S.W.Sd 771, 
189 Ark- 610. 

— FlQjd V. Florence Nehi Bot¬ 
tling Co., 198 S.E. 161, 18S S.C. 
98. 

Va.—Campbell Soup Co. v, Bavis, 
175 S-B. 743, 163 Va. 89. 

(12) $653.30,—^MacLehan ' v. Loft 
Candy Stores, La.App., 172 Sc^ 367. 


( 13 ) %% i'iuachlta 
Cora-Cola B'jttlinx La.App., 136 
Su .'sTt;—K^dJy V, (^uae'hStii Dairy 
iH-alers Co-op. AB&*n, L^tApp., 175 

50. 4&0. 

(14) 

Ala.—Ih jljnqrath v. Andi^rpon, 82 So, 
22, 2«i3 Ala. 62. 

Misa,—Bifdonborn Candy Co. v. 

Moore, LH6 S';. 62^, 1^4 IMisfs. 721. 
OhHj.—Clrirk llehtaiirant Co. v. Raa, 
179 N.E. 116. 41 Ohio App, 23. 

(15) $100.—Xemala v. Coca-Cola 
Boltling Co. of Si. Louis, Mo.App., 
104 S.W.2d 773. 

CIS) $360.—Quinn v. Swift & Co., 
D.C.Pa., 20 F.Supp. 234. 

(17) $200 to husband of injured 
woman.—Quinn v. Swift & Co., »u- 
pra. 

(18) $150; illness of baby from 
drinking buttermilk containing 
gots.—Kelly V. Ouachita Dairy DeaD 
ers Co-op. AssX LilApP'., 176 So. 
499. 

51. Held proper 

Cl) $100.—Weiner v. Mnger A 
Throne. Z K.Y.S.2d 918. 167 Misc. 
338. 

(2) $60.—Dye v. American Bever¬ 
age Co,, La.App., 194 So. 438. 

52. Held adequate 

(1) $60a,—Hollis v. Ouachita 
Coca-Cola Bottling Co.. La.App., It® 
So. 376—Kelly v. Ouachita Dairy 
Dealers Co-op. Ass'n, La.App., 176 
Sow 499. 

(2) $170.-—Ogden v-., Rosedale Inn, 
La-App., 189 So. 162. 

(3) $150.—Kelly v, OaaeWfea Dai¬ 
ry Dealers Co-op. Ass’’n, supra. 

(4) $100.— Astor V. Safeway Stores, 
79 F.2d 14®, 26 Cal.App.2d 113. 

(5) $60.—Ogden v. Rosedale Inn, 
supra. 

53. Hold 

(1) IS5, representing only value 
of services of physician and dentist. 
—Bosenswalke v. Interborough Rap¬ 
id Transit Co„ 170 N.Y.S. S2S. 

(2) $1.—Slaughter v. Atlanta 
Coca-Cola Bottling Co.. 172 S-B* UX 
48 Ga.App. 327. 
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cumstances of the particular case, 

54. aceia excessive 

(1) $16,000.—McLean v. American 
Ry. Exp. Co., 219 N.W. 664, 243 
Mich. 113. 

(2) $12,500. 

N.J.—Egg-ens v. Yellow Cab, 155 A. 

745, 9 X.J.Misc. 720. 

Tex.—Galveston, etc., B. Co. v. Kel¬ 
logg, Giv.App., 172 S.W. 130. 

( 3 ) $ 12 , 000 . 

La.—Lacy v. Lucky, 140 So. 857, 19 
La.App- 743. | 

Minn.—Schwartzbauer v. Great : 
Northern R. Co., 128 N.W. 2S6, 112 
Minn. 356. 

Mo.—Hinkle v. Chicago, B. & Q- H. 
Co., 199 S.W. 227. 

(4) $10,000. 

Ark.—Temple Cotton Oil Co. v. 
Brown, 132 S.W.2d 791, 198 Ark. 
1076. 

N.J.—Uken v. Public Service Co-Or¬ 
dinated Transport, 155 A. 475, 9 
N.J.Misc, 743. 

(5) $8,500, including damages to 
automobile of small value.—Chand¬ 
ler V. New York & Philadelphia Bus 
Line. 146 A. 684, 7 N.J.Misc. 601. 

(6) $7,000.—^Van Derhoof v. Cham- 
bon, 8 P.2d 925, 121 Cal.App. 118. 

(7) $6,500.—Poikanen v. Thomas 
Furnace Co., 198 N.W. 252, 226 Mich. 
614. 

(8) $6,250.—Budalich v. Baltimore 
& O. R. Co., 294 N.Y.S. 514, 250 App. 
Div. 786, appeal withdrawn 11 N.E. 
2d 794, 275 N.Y. 638. 

(9) $5,000. 

XJ.S.—Bonzik v. Delaware & Hudson 
R. Corporation, D.C.Pa., 25 F. 
Supp. 435. 

Ark.—Jamison v. Spivey, 125 S.W.2d 
453, 197 Ark. 698—Missouri Pac. 
R. Co. V. Henderson, 110 S.W.2d 
616, 194 Ark. 884. 

La.—Escalante v. Richard, 130 So. 

567, 14 La.App. 579. 

Mo.—Kramer v. Laspe, App., 94 S. 
W.2d 1090. 

Neb.—Swartz v. Drake Realty Const. 

Co., 192 N.W. 221, 109 Neb. 746. 
N.Y.—Buckley v. Green Bus Lines, 
3 N.Y.S.2d 960, 254 App.Div. 702. 
R.I.—Roy V. United Electric Rys. 
Co., 157 A. 428. 

17 C,J. p 1120 note 36 [a] (9). 

(10) $4,500. 

La.—^Zuvich v. Ballay, App., 149 So. 
281. 

N.Y.—Stabulas v. Brooklyn & 
Queens Transit Corporation, 291 
N.Y.S. 549, 249 App.Div. 660. 

(11) $4,470.—Baker v. Pusey, 223 

N.W. 414, 198 Wis. 82, mandate 

amended 224 N.W. 488, 198 Wis. 82. 

(12) $4,000. 

N.J.—Marcinko v. Sauer, 158 A. 102, 
10 N.J.Misc. 126. 


25 C.J.S. 

Iiave been held j excessive are listed in the footnote.^^ Particular 


R.I.—Kelly v. W. A. Healey Co., 167 
A. 107, 53 R.I. 458. 

17 C.J, p 1120 note 36 [a] (13). 

(13) $3,600.—McKee v- Iowa Ry, 
& Light Co., 214 N.W. 564, 204 Iowa 
44. 

(14) $3,500.—Penouilh v. Toye 
Bros. Yellow Cab Co., La.App., 195 
So. 99—17 C.J. p 1120 note 36 [a] 
(14). 

(15) $3,000. 

Fia.—Seaboard Air Line Ry. Co. v. 

Prewitt, 88 So. 160, 81 Fla. 423. 
La.—Hobbs v. Employers’ Liability 
Assur. Corporation, App., 188 So. 
749. 

N.Y.—Leverich v. Casden, 300 N.Y. 
S. 762, 253 App.Div. 742—Wanser 

V. Hubbard, 299 N.Y.S. 123, 252 
App.Div. 787. 

R.I.—Roy V. United Electric Rys. 
Co., 153 A. 369. 

17 C.J. p 1120 note 36 [a] (17), (18). 

(16) $2,750.—Levan v. Chicago, R. 
I. & P. Ry. Co., 196 N.W. 673, 158 
Minn. 69. 

(17) $2,500. 

La.—^New'stadt v. Motor Freight 
Lines, 135 So. 628, IS La.App. 15— 
Fisse V. Toye Bros. Auto & Taxi¬ 
cab Co., 129 So. 258, 14 La.App. 
133. 

Minn.—Lowe v. Armour Packing 
Co., 182 N.W. 610, 148 Minn. 464. 
Mo.—Hoffman v. People’s Motorbus 
Co. of St. Louis, 288 S.W. 948. 

R.I.—Krawczuk v. Cahoon, 175 A. 
655. 

Ya.—C. D. Kenny Co. v. Solomon, 
163 S,E, 97, 158 Va. 25. 

Wis.—^Meyers v. Seelow, 271 N.W. 
846, 224 Wis. 236, following An¬ 
derson V- Seelow, 271 N.W. 844, 
224 Wis. 230—^Anderson v. Seelow, 
271 N.W. 844, 224 Wis. 230, fol¬ 
lowed in Neyers v. Seelow, 271 N. 

W. 846. 224 Wis. 236. 

17 C.J. p 1120 note 36 [a] (20). 

(18) $2,000. 

Ill.—Roberts v, Chicago City Ry. 

Co., 205 IlLApp. 694. 

La.—Shaffer v. Southern Bell Tele¬ 
phone & Telegraph Co., 165 So. 
651, 184 La. 158, annulling, App., 
160 So. 439—Bean v. Independent 
Exploration Co., App., 171 So. 878. 
Miss.—P. W. Woolworth Co. v. Volk- 
ing, 100 So. 3, 135 Miss. 410. 

17 C.J. p 1120 note 36 [a] (23). 

(19) $1,625.—Crane v. Railway 
Express Agency. 12 N.E.2d 672, 293 
IlLApp. 328, modified on other 
grounds 15 N.E.2d 866, 369 Ill. 110. 

(20) $1,500. 

Ark.—McCord v. Bailey, 114 S.W.2d 
840, 195 Ark. 862. 

Fla.^—Jernigan v. Thompson, 139 So. 
366, 103 Fla. 784. 

Ky.—Jefferson Dry Goods Co. v. 
Dale, 78 S.W.2d 306, 257 Ky. 501 
—Cincinnati, N. O. & T. P. R. Co. 
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V. Owsley, 231 S.W. 210, 191 Ky. 
661. 

La.—Andrews v. Foster, App., 170 
So. 563, amending 169 So. 103— 
Rabalais v. Orleans-Kenner Trac¬ 
tion Co., 123 So. 341, 10 La.App. 
790. 

17 C.J. p 1120 note 36 [a] (26). 

( 21 ) $ 1 , 000 . 

Ark.—St. Louis-San Francisco Ry. 
Co. v. McHaffey, 271 S.W. 452, 168 
Ark. 1168. 

Ky.—Consolidated Coach Corpora¬ 
tion V. Phillips, 34 S.W.2d 722, 
236 Ky. 823. 

La.—Pier v. Entravia, App., 195 So. 
124, followed in Bankston v. En¬ 
travia, 195 So. 127 and Chavers 
V. Entravia, 195 So. 127—Lasseig- 
ne V. Kent, App., 142 So. 867— 
Boos V. Globe Const. Co., App., 
142 So. 199—Dyer v. Warwick, 140 
So. 254, 19 La. App. 354—Alex¬ 

ander v. Standard Coffee Co., 134 
So. 261, 16 La.App. „286—Escalante 
V. Richard, 130 So. 567, 14 La. 
App. 579, 580. 

N.Y.—Foley v. Lally, 290 N.Y.S. 678, 
248 App.Div. 914. 

Pa.—Schlieper v. City of Pittsburgh, 
87 Pa.L.J. 245. 

17 C.J. p 1120 note 36 [a] (29). 

(22) $900.—Blue Beaver Elkhorn 
Goal Co. v. Little, 255 S.W. 839, 200 
Ky. 822. 

(23) $896.—Arceneaux v. Prather, 
La.App., 182 So. 175. 

(24) $884.95.—Steinbrun v. Smith, 
11 P.2d 868, 123 Cal.App. 697. 

(25) $832.—Davenport v. Chicago, 
M. & St P. Ry. Co., 175 P. 298, 103 
Wash. 645. 

(26) $812.50.—^Abbott v. Zirpolo, 
171 A. 251, 132 Me. 368. 

(27) $800. 

Ark.—St. Louis-San Francisco^ Ry. 
Co. v. McHaffey, 271 S.W.’ 452, 
168 Ark. 1168. 

La.—Augustine v. Blasini, App., 176 
So. 664. 

17 C.J. p 1120 note 36 [a] (30). 

(28) $700. 

Ill.—Jordan v. St. Louis, etc., R. 

Co., 176 IlLApp. 436. 

La.—Hubbard v. Bouterie, App., 170 
So. 497. 

(29) $640.—Ravare v. McCormick 
& Co., La.App., 166 So. 183. 

(30) $600.—^Andrews v. Penna 
Charcoal Co., 179 A. 696, 55 R.I. 215. 

(31) $500. 

Ark.—Missouri Pac. R. Co. v, Luet- 
er, 115 S.W.2d 278, 195 Ark. 985. 
Fla.—Tampa Electric Co. v. Gibson, 
161 So. 727, 119 Fla. 112. 

La.—Ingram v. Italo American 
Homestead Ass’n, App., 186 So* 
108. 

R.I.—^Andrews v. Penna Charcoal 
Co., supra. 

^7 C.J. p 1120 note 36 [a] (34), 
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(32) $350. 

Ala.—St. Louis & S. P. Ry. Co. v. 

Trice, SO So. 434, 203 Ala. 352. 
Minn.—Wiener v. Minneapolis St. 
R. Co., 83 N.W. ISl. SO Minn. 33 2. 

(33) $300. 

Kan.—Miller v. Foundation Co., 113 
P. 493, 93 Kan. 38 

La.—Dugay v. Curren, 124 So. 595, 
11 La.App. 612. 

Wis.—McCartie v. Muth, 2S4 X.W. 
529, 230 Wis. 604. 

(34) $100; cold contracted from 
exposure.—St. Louis-San Francisco 
Ry. Co. V. McHaffey, 271 S.W. 452, 
168 Ark. 1168. 

(35) Other awards see 17 C.J. p 

1120 note 36 [a] (3)-(8), (10)-(12), 

(15), (16). (19), (21), (22), (24). 

(25), (27), (28), (31), (32), (35), 

(36), (39). 

55. Held, not excessive 

(1) $7,500; bruises, contusions, 
and lacerated wounds, w’here there 
was probability that injury was per¬ 
manent.—Burton v. Wm. J. Brennan 
Grocer Co., Mo.App., 13 S.W. 2d 
567. 

(2) $5,000; minor injuries general¬ 
ly* 

Ark.—Hess v. Arnold, 86 S.W.2d 426, 
191 Ark. 398, 

Ga.—Atlanta Terminal Co. v. Alex¬ 
ander, 143 S.E. 905, 38 Ga.App. 280. 
Ill.—North Chicago St. R. Co. v. 
Zeiger, 54 N.E. 1006, 182 Ill, 9, 74 
Am.S.R. 157, affirmed 78 Ill.App. 
463. 

(3) $5,000; substantial impairment 
of senses of taste and smell in addi¬ 
tion to minor injuries of a demon¬ 
strative physical character.—Griffiths 
V. Crawford, 52 P.2d 548, 10 Cal.App. 
2d 543. 

(4) $4,000.—^Walsh v. Hartman, 
Mo.App., 39 S.W.2d 398. 

(5) $3,000. 

Ill.—Kaler v. Swift, 173 IlLApp. 135. 
N.J.—Van Blarcom v. Public Service 
Co-ordinated Transport, 152 A. 472, 
9 N,J.Misc. 12. 

Or.—Odrlin v. Dugan, 1 P.2d 599, 137 
Or. 140. 

(6) $2,500. 

III.—Todd V. Chicago City R. Co., 197 
Ill.App. 544. 

Mo.—Housley v. Berberich Delivery, 
App., 87 S.W.2d 209. 

N.J.—^Kline v. Camden Forge Co., 
145 A. 472, 7 N.J.Misc. 328—Her- 
stein V. Choate, 135 A. 81, 4 N.J. 
Misc. 996. 

Va.—Barnard Bus Lines v. Weeks, 
158 S.E. 870, 156 Va. 465. 

(7) $2,000. 

Ark.—Missouri Pac R. Co. v. Riley, 
128 S.W.2d 1005, 198 Ark. 372— 
Bourland v. Caraway, 39 S.W.2d 
816, 183 Ark. 848. 


La.—Dupuis v. Ooldbla^t , IZ t 

X.K-2d 316, J,95 Ih.Apr>. | 

17 C.J, p notf 37 I.'i] j 

iiu-hidaig 1 

of n»'\v Dod;:;*- —Fvr,b>:t | 

Mcidt^l I»airy v. 29 > SW ] 

PGl, 21 ^ Ky. 59. j 

(9) $ 1 , 50 ^; injures ulonr, 

Minn.—Moctdy v. Cnnn'irui X^^rth^-rr* | 
Ry, Co., 191 X.W. 6n9, 156 Mmn. i 

211 . j 

Mo.—Faust V. Ea.«t 

Co., App., 2U S.W.2d 91 S. 

X.J.—Lewitt V. Vollman. 1,37 A. 4u,3, 

5 K.J.Misc. 5S1. 

Pa.—McCarthy v. City of Iht tsburgh, 
193 A. 3,5?s, 127 Pa.Sup^T. 399. 1 

17 C.J. p 1120 nott^ 37 [a] rl2)-U4). | 

(10) $1,400.—Anderson v. Duban, 1 
212 X.W. 180, 170 Minn. 155. 

(11) $1,375,60.—Harris v. Rhea, 
La.App., 144 So. 200. 

(12) $1,350.—Louisville & X. R. 
Co, V. Mink, 201 S.W. 16, 179 Ky. 
625. 

(13) $1.345.—Sherrii! v. Olympic 

Ice Cream Co., 237 P. 14, 135 W'ash. | 
99. I 

(14) $1,328; including property] 
lo.ss.—^Wolfe V. Decker, 266 X.W. 4, j 
221 Iowa 600. 

(15) $1,270.—City of Providence v. j 
Young, 13 S,W.2d 1022, 227 Ky. 690. 

(16) $1,208.—Clark v. Greco, 127 
So. 647, 13 La.App. 660. 

(17) $1,000. 

Idaho.—Warner v. Pittsburgh-Idaho 
Co., 220 P. 492, 38 Idaho 254. 

Ky.—Louisville & I. Ry. Co. v. 
Jones, 250 S.W. 822. 199 Ky. 150, 
33 A.L.R, 165. 

La.—Gautier v. Kirkland, App., 145 
So. 59—Mask v. City of Monroe, 
121 So. 250, first case, 9 La.App. 1 
417. 

Mo.—Paepke v. Stadelraan, 300 S.W. 

845, 222 Mo.App. 346. 

Porto Rico.—Morales v. Vannina, 32 
Porto Rico 188. 

Tex.—Southern Pac. Co. v. Ulmer, 
Civ.App., 296 S.W. 647. 

17 C.J. p 1120 note 37 [a] (22), (23). 

(18) $850.—Pacific Greyhound 
Lines v. Vermillion, Tex.Civ.App., 
87 S,W.2d 312, error dismissed. 

(19) $800. 

N.J.—Meisterman v. Lozowick, 157 A. 

123, 9 N.J.Misc. 1234. 

Pa,—Ensell v. Atlantic Refining Co,, 
92 Pa.Sup©r. 586. 

17 C.J. p 1120 note 37 [a} (27). 

(20) $750; including damage to 
automobile.^—Reddy Cab Co. v, Har¬ 
ris, 90 S.W.2d 1004, 262 Ky. 661, 

(21) $750; injuries alone. 

L,a.—Muller v. Herrin Motor Dines, 
App., 184 So. 406. 

OkL—St. Louis & S. P. R. Co. v. 
Bateman. 240 P. 110, 112 Okl. 86. 
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La.-—Hayne. App. 18.H 
462—Williams v. Herrin TransD’r 
&. Wa^ehou.«^^• Po., 15.*] So. 

812—V. riallman. Hit Sc. 40, 
annulling 135 So. IH La.App. 

431, answers to r^rtiflt-'d qu«*stions 
conformed to l.'Ul So. iPL*, 173 La. 
15H—Fisse v. Toyc Briis. Auto & 
Taxioah Co., 1J7 So. 756, 14 La. 
App. 7ft 

X.J. —Lcwitt V. Tollman, 137 A. 40.1, 

5 N.J.Misc. 581. 

Tenn.—City of Knoxville v. Lively, 
206 S.W. Igff, 141 Term. 22. 
Wis.—Sw’eet v. Underwriters" Cas¬ 
ualty Co., 240 X.W. 202, 206 Wi». 
455. 

17 C.J. p 1120 note 37 £&] (44). 

(27) $422; including property 
damage.—Strongoil v. Receivers of 
Rhode Island Co., R.L, 137 A. 7h0. 

(28) $460. 

La-—Jacobs v. Brooks, App., 1S2 So. 
349. 

Minn.—Moen v. Olson, ISS X.W. 940, 
150 Minn. 4S4. 

Tex.—Spears Dairy v. Etavis, Civ. 
App., 124 S.W.2d 159—Yoakum Mil! 

6 Elevator Co. v, Byars, Civ.App., 
262 S.W. 226. 

17 C.J. p 1121) note 37 [aj (46). 

(29) $378.—Dunn v. Baker-Law- 
hon & Ford, Da.App., 18S So. 415. 

(30) $350. 

Ala.—Thompson v. Southern Hy. Co., 
85 So. 591, 17 Ala.App. 406. 

Da.—Holland v. Gross, App., 195 So. 
828. 

17 C.J. p 1120 note 37 Ca} (47). 

(31) $325.—Gllfoil V. Pishhein, R- 
D, 5 A.2d 232. 

! (32) $310.—Muller v. Herrin Mo¬ 

tor Dines, Da.App., 1S4 So. 406, 

(S3) $300. 

Ark.—Field v. Viral do, 216 S.W. 8, 
141 Ark. 32. 

Conn.—Stressman v. Vitiello, ISS A. 
879, 114 Conn. 370. 
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cumstances of the particular case, 

54. Held excessive 

(I) $16,000.—McLean v. American 

Ry. Exp. Co., 210 N.W. 664, 243 

Mich, 113. 

<2) $12,500. 

N.J.—Eggens v. Yellow Cab, 155 A. 

745, 9 K.J.Misc. 720. 

Tex.—Galveston, etc., R. Co. v. Kel¬ 
logg, Civ.App., 172 S.W. 180. 

(3) $12,000. 

La.—Lacy v. Lucky, 140 So. 857, 19 
La.App. 743. 

Minn.—Schwartzbauer v. Great 
Northern R. Co., 128 N.W. 286. 112 
Minn. 356. 

Mo.—Hinkle v- Chicago, B. & Q. R. 
Co., 199 S.W. 227. 

(4) $10,000. 

Ark.—Temple Cotton Oil Co. v. 
Brown, 132 S.W.2d 791, 198 Ark. 
1076. 

N.J.—Uken v. Public Service Co-Or¬ 
dinated Transport, 155 A. 475, 9 
N.J.Misc, 743. 

(5) $8,500, including damages to 
automobile of small value.—Chand¬ 
ler V. New York & Philadelphia Bus 
Line, 146 A. 684, 7 N.J.Misc. 601. 

(6) $7,000.—Van Derhoof v. Cham- 
bon, 8 P.2d 925, 121 Cal.App. 118. 

(7) $6,600.—^Poikanen v. Thomas 
Furnace Co., 198 N.W. 252, 226 Mich. 
614. 

(8) $6,250.—Budalich v. Baltimore 
& O. R. Co., 294 N.Y.S. 514, 250 App. 
Div. 786, appeal withdrawn 11 N.E. 
2d 794, 275 N.Y. 638. 

(9) $5,000. 

U.S.—Bonzik v. Delaware & Hudson 
R. Corporation, D.C.Pa., 25 F. 
Supp. 435. 

Ark.—Jamison v. Spivey, 125 S.W.2d 
453, 197 Ark. 698—Missouri Pac. 
R. Co. V. Henderson, 110 S.W.2d 
516, 194 Ark. 884. 

La.—^Escalante v. Richard, 130 So. 

567, 14 La.App. 579. 

Mo.—Kramer v. Laspe, App., 94 S. 
W.2d 1090. 

Neb.—Swartz v. Drake Realty Const. 

Co., 192 N.W. 221, 109 Neb. 746. 
N.Y.—Buckley v. Green Bus Lines, 
3 N.Y.S.2d 960, 254 App.Div. 702. 
R.I.—Roy V. United Electric Rys. 
Co., 157 A. 428. 

17 C.J. p 1120 note 36 [a] (9). 

(10) $4,500. 

La.—^Zuvich v. Ballay, App., 149 So. 
281. 

N.Y.—Stabulas v. Brooklyn & 
Queens Transit Corporation, 291 
N.Y.S. 549. 249 App.Div. 660. 

(II) $4,470.—Baker v. Pusey, 223 

N.W. 414, 198 Wis. 82, mandate 

amended 224 N.W. 488, 198 Wis. 82. 

(12) $4,000. 

N.J.—Marcinko v. Sauer, 168 A. 102, 
10 N.J.Misc. 126. 


have been held [ excessive are listed in the footnote.^^ Particular 


R.I.—Kelly V. W. A. Healey Co., 167 
A. 107, 53 R.I. 458. 

17 C.J, p 1120 note 36 [a] (13). 

(13) $3,600.—McKee v. Iowa Ry. 
& Light Co., 214 N.W. 564, 204 Iowa 
44. 

(14) $3.500.—Penouilh v. Toye 
Bros. Yellow Cab Co., La.App., 195 
So. 99—17 C.J. p 1120 note 36 [a] 
(14), 

(15) $3,000. 

Fla.—Seaboard Air Line Ry. Co. v. 

Prewitt, 88 So. 160, 81 Fla. 423. 
La.—Hobbs v. Employers' Liability 
Assur. Corporation, App., 188 So. 
749. 

N.Y.—Leverich v. Casden, 300 N.Y. 

S. 762, 253 App.Div- 742—Wanser 
I V. Hubbard, 299 N.Y.S. 123, 252 
App.Div. 787. 

R.I.—^Roy V. United Electric Rys. 
Co., 153 A. 369. 

17 C.J. p 1120 note 36 fa] (17), (18). 

(16) $2,750.—Levan v. Chicago, R. 
I. & P. Ry. Co., 196 N.W. 673, 158 
Minn. 69. 

(17) $2,500- 

La.—^Newstadt v. Motor Freight 
Lines, 135 So. 628, 18 La.App. 15— 
Fisse V. Toye Bros. Auto & Taxi¬ 
cab Co., 129 So. 258, 14 La.App. 
133. 

Minn.—Lowe v. Armour Packing 
Co.. 182 N.W. 610, 148 Minn. 464. 
Mo.—Hoffman v. People’s Motorbus 
Co. of St. Louis, 288 S.W. 948. 

R.I.—Krawezuk v. Cahoon, 175 A. 
655. 

Va.—C- D. Kenny Co. v. Solomon, 
163 S.B. 97, 158 Va. 25. 

Wis.—Meyers v. Seelow, 271 N.W. 
846, 224 Wis. 236, following An¬ 
derson v- Seelow, 271 N.W. 844, 
224 Wis. 230—^Anderson v. Seelow, 
271 N.W. 844, 224 Wis, 230, fol¬ 
lowed in Neyers v. Seelow, 271 N. 
W. 846, 224 Wis. 236. 

17 C.J. p 1120 note 36 [a] (20). 

(18) $2,000. 

Ill.—Roberts v. Chicago City Ry. 

Co., 205 IlLApp. 694. 

La.—Shaffer v. Southern Bell Tele¬ 
phone & Telegraph Co., 165 So. 
651, 184 La. 158, annulling, App., 
160 So. 439—Bean v. Independent 
Exploration Co., App., 171 So. 878. 
Miss.—P- W. Woolworth Co. v. Volk- 
ing, 100 So. 3, 135 Miss. 410. 

17 C.J. p 1120 note 36 [a] (23). 

(19) $1,625.—Crane v. Railway 
Express Agency, 12 N.E.2d 672, 293 
Ill.App. 328, modified on other 
grounds 15 N.E.2d 866, 369 Ill. 110. 

(20) $1,500. 

Ark.—^McCord v. Bailey, 114 S.W.2d 
840, 195 Ark. 862. 

Fla.—Jernigan v. Thompson, 139 So. 
366, 103 Fla. 784. 

Ky.—Jefferson Dry Goods Co. v. 
Dale, 78 S.W.2d 305, 257 Ky. 50l 
—Cincinnati, N. O. & T. P. R. Co. 

988 


v. Owsley, 231 S.W. 210, I9l Ky. 
661. 

La.—Andrews v. Foster, App., 170 
So. 563, amending 169 So. 103— 
Rabalais v. Orleans-Kenner Trac¬ 
tion Co., 123 So. 341, 10 La.App. 
790. 

17 C.J. p 1120 note 36 [a] (26), 

( 21 ) $ 1 , 000 . 

Ark.—St. Louis-San Francisco Ry. 
Co. V. McHaffey, 271 S.W. 452, 168 
Ark. 1168. 

Ky.—Consolidated Coach Corpora¬ 
tion v. Phillips, 34 S.W.2d 722, 
236 Ky. 823. 

La.—Pier v. Entravia, App., 195 So. 
124, followed in Bankston v. En¬ 
travia, 195 So. 127 and Chavers 
V. Entravia, 195 So. 127—Lasseig- 
ne V. Kent, App., 142 So. 867— 
Boos V. Globe Const. Co., App., 
142 So. 199—Dyer v. Warwick, 140 
So. 254, 19 La.App. 354—Alex¬ 

ander V. Standard Coffee Co., 134 
So. 261, 16 La.App. „286—Escalante 
V. Richard, 130 So. 567, 14 La, 
App. 579, 580. 

N.Y.—Foley v. Lally, 290 N.Y.S. 678, 
248 App.Div. 914. 

Pa.—Schlieper v. City of Pittsburgh, 
87 Pa.L.J. 245. 

17 C.J. p 1120 note 36 [a] (29). 

(22) $900.—Blue Beaver Elkhorn 
Coal Co. V. Little, 255 S.W. 839, 200 
Ky. 822. 

(23) $896.—Arceneaux v. Prather, 
La.App., 182 So. 175. 

(24) $884.95.—Steinbrun v. Smith, 
11 P.2d 868, 123 Cal.App. 697. 

(25) $832.—Davenport v. Chicago, 
M. & St P. Ry. Co., 175 P. 298, 103 
Wash. 645. 

(26) $812,50.—Abbott v. Zirpolo, 
171 A. 251, 132 Me. 368. 

(27) $800. 

Ark.—St. Louis-San Francisco R 3 ^ 
Co. V. McHaffey. 271 S.W.’ 452. 

168 Ark. 1168. 

La.—Augustine v, Blasini, App., 176 
So. 664. 

17 C.J. p 1120 note 36 [a] (30). 

(28) $700. 

Ill.—Jordan v. St. Louis, etc., R. 

Co., 176 Ill.App. 436. 

La.—Hubbard v. Bouterie, App., 170 
So. 497. 

' (29) $640.—Ravare v. McCormick 
& Co., La.App., 166 So. 183. 

(30) $600.—Andrews v. Penna 
Charcoal Co., 179 A. 696, 55 R.I. 215, 

(31) $500. 

Ark.—Missouri Pac. R. Co. v. Luet- 
er. 115 S.W.2d 278, 195 Ark. 985. 
Fla.—Tampa Electric Co. v. Gibson, 
161 So. 727, 119 Fla. 112. 

La.—Ingram v. Italo American 
Homestead Ass’n, App., 186 So. 
108. 

R.I.—^Andrews v. Penna Charcoal 
Co., supra. 

17 C.J. p 1120 note 36 [a] (34), 
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awards which, under the facts, have been held jyit 


(32) $3.'0. , 

Ala.—St. Louis & S. F. Ry. Co. v. I 
Trice, .S<f So. 1.14, Ala I 

Minn.—Wiener v. Minneapolis Sc 1 

R. Co., 53 N.W. 181, SO Minn. .313. 

(33) $300. j 

Kan.'—Miller v. Foundation Co., 1J3 3 

P. 493. 9.3 Kan. .38. 

La.—Dugay v. Curren, 124 So. 593, 
11 La.App. 612. 

Wis.—McCartie v. Math, 284 X.W. 
529, 230 Wis. 604. 

(34) $100; cold contracted from 

exposure.—St. Louis-San Francisco 
Ry. Co. V. McHaffey, 271 S.W. 452, 
168 Ark. 1168. 

(35) Other awards see 17 C.J. p 

1120 note 36 [a] (3)-(8>, (10)-(12), 

(15), (16). (19), (21), (22). (24), 

(25), (27), (28), (31), (32), (35), 

(36), (39). 

55. Hleld not excessive 

(1) $7,500; bruises, contusion.^, 
and lacerated wounds, where there 
was probability that injury was per¬ 
manent.—Burton v. Wm. J. Brennan 
Grocer Co., Mo.App., 13 S.W. 2d 
567. 

(2) $5,000; minor injuries general¬ 
ly. 

Ark.—Hess v. Arnold, 86 S.W. 2d •426, 
191 Ark. 398. 

Ga.—"Atlanta Terminal Co. v. Alex¬ 
ander, 143 S.K 905, 38 Ga.App. 280. 
Ill.—North Chicago St. R. Co. v. 
Zeiger, 54 N.B. 1006, 182 Ill. 9. 74 
Am.S.R. 157, affirmed 78 Ill.App. 
463. 

(3) $5,000; substantial impairment 
of senses of taste and smell in addi¬ 
tion to minor injuries of a demon¬ 
strative physical character.—Griffiths 
V. Crawford, 52 P,2d 648, 10 CaLApp. 
2d 543. 

(4) $4,000.—^Walsh v. Hartman, 
Mo.App., 39 S.W.2d 398. 

(5) $3,000. 

Ill.—Kaler v. Swift, 173 Ill.App. 135. 
N.J.—Van Blarcom v. Public Service 
Co-ordinated Transport, 152 A. 472, 

9 N.J.Misc. 12. 

Or.—Odrlin V. Dugan, 1 P.2d 599, 137 
Or. 140. 

(6) $2,500. 

Ill.~Todd V. Chicago City R. Co., 197 
Ill.App. 544. 

Mo.—Housley v. Berberich Delivery, 
App., 87 S.W.2d 209. 

N.J.—Kline v. Camden Forge Co., 
145 A. 472, 7 N.J.Misc. 328—Her- 
stein V. Choate, 135 A. 81, 4 N.J. 
Misc. 996. 

Va.—Barnard Bus Lines v. Weeks, 
158 S.E. 870, 156 Va. 465. 

( 7 ) $ 2 , 000 . 

Ark.—Missouri Pac R. Co. v. Riley, 
128 S-W.2d 1005, 198 Ark, 372— 
Bourland v. Caraway, 39 S.W.2d 
316, 183 Ark. 848. I 


Uh .—Inupuis V. Gf'l'Jltiatt Jir > 

X.E.:'d 316. 295 ILAti). " 

17 p 17 ’''i] sTk j 

rl» -tr-i' ♦ I 

pMdirf' /iiA .m-iuh-~F. r;h V 1 

St - •i^’k29'- S V,' j 

P»4!. 21s Ky. 59. 'i 

(9) uijurjtv 

Minn,—M«Ktdy v. <'aii.'s-hfin Xortb' rr> 
Ry. Co., 194 X.VC 6:, 9, I5r) 

211. j 

Mo.—Faust V. Rrura' 

Co., .\pp., 2SI S.W.2d 91'^, ; 

N.J.—Lewitt V. Vollnuin, 137 A. 193. \ 
5 X.J.Miso. 581. ’ i 

Pa.—Mct^arthy v. Cjty of PittKlmrirh, ; 

193 A. 3rA, 127 Pa.Sup^r. 399. j 
17 C.J. p 1120 note 37 pi] (l2>-{l4?.j 

(10) $1,4Of).—Anderson v. Diilsan, ! 

212 X.W. 180, 170 Minn. 255. | 

(11) $1,375.60.—Harris v. Rhea, j 

La.App., 144 So. 200. I 

(12) $1,350.—Louisville Ss X”. R, j 

Co. V. Mink, 201 S.W. 16, 179 Ky. 
625. I 

(13) $1,34.5.—Sherrill v. Olympic! 
Ice Cream Co., 237 F. 14, 135 Wash. ] 

99. j 

(14) $1,328; including property | 
IO.SS.—W’olfe V. Decker 266 X.W. 4, 
221 Iowa 600. 

(15) $1,270.—City of Providence v, I 
Young, 13 S.W.2d 1022, 227 Ky. 690. | 

(16) $1,208.—Clark v. Greco, 227 
So. 647, 13 La.App. 660. 

(17) $1,000. 

Idaho.—Warner v. Pittshurgh-Idaho 
Co., 220 P. 492, 38 Idaho 254. 

Ky.—Louisville & I. Ry. Co. v. 
Jones, 250 S.W. 822, 199 Ky. 150, 
33 xl.L.R. 165. 

La.—Gautier v. Kirkland, App., 145 
So. 59—Mask v. City of Monroe, 
121 So. 250, first case, 9 La.App. 
417. 

Mo.—Paepke v. Stadelman, 300 S.W. ] 
845, 222 Mo.App. 346. 

Porto Rico.-r-Morales v. Vannina, 32 
Porto Rico 188. 

Tex.—Southern Pac. Co. v. Ulmer, ^ 
Civ.App., 296 S.W. 647. 

17 C.J. p 1120 note 37 [a] (22). (23). 

(IS) $850.—Pacific Greyhound 
Lines v. Vermillion, Tex.Civ.App.» 
87 S.W-2d 312, error dismissed. 

(19) $800. 

N.J.—Meisterman v. Lozowick, 157 A. 

123, 9 N.J.Misc. 1224. 

Pa.—Ensell v. Atlantic Refining Co., 
92 Pa.Super. 586. 

17 C.J. p 1120 note S7 [aj C27). 

(20*> $750; including damage to 
automobile.—^Reddy Cab Co. v. Har¬ 
ris, 90 S.W.2d 1004, 262 Ky, 661. 

(21) $750; injuries alone. 

—Muller V, Herrin Motor Lines, 
App., 184 So, 406. 

Okl.—St Louis & S. F. B. Co. v. 
Batemsin, 240 P. 110, 112 Okl. 86. 
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1J r-1 $7)M7 ^ 11! y,V. Kf I 

A. Xt, IM. 

Arb,—MV'II h r. Sh^f.ird SAW 

’•.”6, 175 Ark 17^7 

rail .— cj'iri>:y Eri.s. Tiirr,<~ 

age, Ml E, .’j*; Gf*. 5'»1, 

Ky.—I'irktTiJiir \ Siief kin-". Ill H 
W.2d „E! Ky -s—LouiK\ iJJe 

& I. R. Fa V. Rull'u, k, LA?* 

19:» Ky. 1!C. 

L-rt.—Mathev,K v. il'syna App., IS*' Se. 
462—Wiili.AmK V. Ht-rrjn TranHfrr 
A' W.'irehoiiSJt A|i‘T*.. 153 Ho. 

313—V. FaEman, 1|J^ H<». 4<^, 
anniillinisr 1117 Ho. 1.^ Ln.App. 

434, finHWeft? to 

conformed lo 1 ;f» Ho. ‘luL, 173 Lxi. 

ITA—Fimfa V. Eras?. Auto A 

Taxira'o Co.. IL'T Ho. Tofl 14 Lm 
App. 7*i. 

>r.J.— Lewitt V. Vollman, 137 A. 

5 N.J.Misc, 5SL 

Tenn.— City of Knoxville Lively, 
206 S.W. IHft, 141 Tenn. 22. 

Wis.—Sweet V. Underwriters* C:w- 
ualty Co., 240 N.W. 292, 2C>6 Wis. 
455. 

17 C.J. p 1120 note 37 fa] tl4). 

(27) |422; including property 
damage.—Strongoli v. Rrreivc-rsf of 
RhcMie Island Co., RJ., 137 A. 7H0, 

(28) $400. 

La.—Jacobs v. Brook.*®, App., 182 So. 
349. 

Minn.—Moen v. Olson, 185 X.'W. 940, 
150 Minn, 481 

Tex.— Spear® Dairy v. Davis, Civ. 
App.. 124 S.W.Ld 159—Yoakum Mill 

6 Elevator Co. v. Byars, Chv.App., 
262 S.W. 226. 

17 C.J, p 112d note 37 |al (46). 

(29) $378.—Dunn v. Baker-Law- 
I hon & Ford, La.App., 1S8 So. 415. 

I (SO) $350. 

Ala. —Thompson v. Southern Ry. Co., 
S6 So. 591, 17 Ala.App. 4««. 

La,—Holland y. Gross, App., 195 So. 
828. 

17 C.J. p 1120 note 37 tal (47). 

(31) $325.—Gilfoil v. Pishbein, B» 
I., 5 A.2d 232. 

(82) $310.—Muller v. Herrin Mo¬ 
tor Lines, LsuApp., 1S4 So. 406. 

(3S) $300. 

Ark.—Field v. Viraldo, 216 S.W. 8* 
141 Ark. 33. 

Conn.—^Stressman v. VitieKo, 158 A. 
879, 114 Conn. 379, 
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awards which have been held proper,56 fair,57 rea- | sonable,58 and adequate,59 and particular awards 


—Vinot V. Louisville & N". R. Co., 
134 So. 761, 17 La.App. 197. 

Mo.—Taylor v. Sesler, *4pp., 113 S. 
W.2d 812. 

IT C.J. p 1120 note 37 [a] (48). 

(34) $250. 

Ark.—Arkansas Motor Coaches v. 

•\\Tiitlock, 136 S.W.2d 184. 

La.—Gares v. Abate, App., 1S9 So. 
165—Mathews v, Hayne, App., ISS 
So. 462. 

Tenn.—Lee v. Seitz et al., 13 Tenn, 
App. 260. 

17 C.J. p 1120 note 37 [a] (49). 

(35) $225. 

La.—Peyton v. Brock, App., 185 So. 
47. 

Minn.—Arseneau v. Sweet, 119 N.W. 
46, 106 Minn.*257. 

(36) $200.—Ho&gratt v. Lampton, 
123 So. 399, 11 LsuApp. 47—17 C.J. 
p 1120 note 37 [a] (51). 

(37) $176.50.—^Hemmerling v. Own¬ 
ers^ Automobile Ins. Co,, La.App., 151 
So. 676. 

(38) $175.—^Andersen v. Wells, Mo. 
App., 261 S.W. 952. 

(39) $150. 

La.—Peninger v. Cox, 125 So. 754, 12 
La.App, 209. 

Miss.—Thomas v. Weeks, 76 So. 559, 
115 Miss. 602, 

(40) $142.—^Peters v. Crescent For¬ 
warding & Transportation Co., 130 
So. 367, 14 La.App. 573. 

(41) $100.—Hemmerling r, G, & J. 
Groetsch, La.App., 172 So. S39—Long 
V. White, La.App., 146 So. 368, af¬ 
firmed 149 So. 133—17 C.J. p 1120 
note 37 [a] (54). 

(42) $75.90 to husband of injured 
woman for doctor’s and druggist's 
bills, repair of automobile, and re¬ 
placement of her broken eyeglasses. 
—^Hemmerling v. G. & J. Groetsch, 
supra. 

(43) Other awards see 17 C.J. p 

1120 note 37 [a] (2), (4), (6), (8)~ 

(11), (15)-C21), (24)-(26), (28), 

(30), (32)-(43), (45), (52), (55), 

(56). 

B6. Held proper 

(1) $1,301.—Rohleder v. Toye 
Bros. Yellow Cab Co., La.App., 185 
So. 540. 

(2) $1,000.—Williams v. Geo. A. 
Hormel & Co., La.App., 195 So. 634. 

(3) $600.—Holland v. Gross, La. 
App., 195 So. 837. 

(4) $500. I 

B.Si—Price v. Long Dock Co., D.C.i 

ISr.T., 23 P.Supp. 501,. 

La.—^Wallace y. Shreveport Rys. Co., 
App., 175 So, 86—^Marquez v. Le 
Blanc, App., 143 So. lOS^Irwin v. 
Sibley, 120 So^ 65, 10 La,App- 210. 

(5) $324.—rWheatley V. Boyce, 300 
H.Y.S. 117. 165 Mi^. 51,2. 


(6) $300.—Johnson v. Bisso Ferry 
Co., 127 So. 661, 13 La.App. 159. 

(7) $275.—Ingram v. Italo Amer- 
; ican Homestead Ass'n, La.App., 186 
I So. 108. 

I (8) $250.—Mahfouz v. Interurban 
' Transp. Co., 135 So. 740, 17 La.App. 
241—^Williams v. Messina, 125 So. 
152, 12 La.App, 121—Adams v. Bell 
; Motors, 121 So. 345, 9 La.App. 441— 
I Liddell v. Lex, 8 La.App. 13. 

I (9) $175.—Vassar v. Levy, La. 

; App., 184 So. 255—Dobard v. St. 

I Raymond, La.App., I6l So. 36. 

(10) $150.—Burnette v. Toebel- 
i man. La.App., 195 So. 135, reinstated 
i 196 So. 529—Lowery v. Zorn, La. 
j App., 157 So- 826- 

( 11 ) $ 100 . 

La.—GrifCen v, Teche Transfer Co., 
140 So. 113, 19 La.App. 157. 

Me.—Tibbetts v. Harbach, 198 A- 
610. 135 Me. 397. 

(12) $35; loss of time.—Geismar 
' V. City of Alexandria, La.App., 142 
: So. 367. 

57. Held fair 

(1) $1500.—^Kantleherg v. G. M. 
Standifer, Const. Co., D.C.Or., 7 F. 
2d 922. 

(2) $130, in view of the interdict’s 
meager financial circumstances.— 
Boyd V. Dorvin, La.App-, 177 So. 76. 

58. Held reasohahle 

$268.—^Vanosby . v. Creidman, 131 
So. 702, 15 La.App. 488. 

59. Held adequate or sufiElcieut 

(1) $4,000.—Reid v. Missouri P. 
R. Co., 6 La.App. 298. 

(2) $1,250.—Schexnaildre v. Bled¬ 
soe, La.App., 194 So. 45. 

(3) $1,000. 

Ark.—St. Louis, etc., R. Co. v. 
Brabbzson, 112 S.W. 222, 87 Ark. 
109. 

La.—Fields v. Owens, App., 186 So. 
849, 

(4) $750. 

U.S.—Davis v. Grace S. S. Co., D. 

C. Fa., 10 F.Supp. 284. 

La.—Rybiski v. Bledsoe, App., 194 
So. 63—Muller v. HerHn Motor 
Lines, App., 184 So. 406—Guernsey 
"V. Toye Bros. Yellow Cab Co., 
App., 172 So. 469—Richard v. Ro- 
quevert, App., 148 So. 92. 

N.J.—Natali v. Miglia, 158 A 391, 
10 N.J,Misc. 202. 

(5) $730.—Smith v. Howard Crum¬ 
ley & Co., La.App., 171 So. 188. 

(6) $650, including damages to 
five-yeax-old Dodge automdbile.— 
Porter v. Melsmcon, La.App., 146 So. 
513. 

(7) $550.f—(3ruernsey v. Toye Bros. 
Yellow Cab Co., supra. 

(8) $530.—Becker, for Use and 
Benefit of Becker, vi Mattel, La.App., 
165 So. 47:4. 


(9) $500. 

La-—Cosse v. Henley, App., 193 So. 
206—Mathews v. Hayne, App., 188 
So. 462—Banks v. Commercial 
Standard Ins. Co., App., 177 So. 
488—Mejheardt v. Reboul, App., 
15S So. 235—Hamilton v. -F. 
Strauss & Son, App., 154 So. 489— 
Williams v. Herrin Transfer & 
Warehouse Co., App., 153 So. 313 
—Wardlaw v. Harvey & Jones, 
App, 138 So. 892—Hight v, Ca- 
sanas, 6 La.App. 30. 

Miss.—Wilson v. Rich, 141 So. 287, 
163 Miss. 403. 

N.H.—^Andrew v. Goodale, 16l A. 
36, 85 N.H. 510. 

N.Y.—Del Regno v. New York Rys. 
Corporation, 266 N.T.S. 152, 238 
App.Div. 575. 

Tex.—McCormick v. Missouri, etc., 
R. Co., 61 S.W. 983, 25 Tex.Civ. 
App. 321. 

(10) $450. 

La.—Dugas v. Kent, App., 147 So. 
538. 

N.H.—^Atherton v. Rowe, 196 A. 676, 
89 N.H. 196. 

(11) $400.—Jacobs v. Brooks, La. 
App., 182 So. 349—Tatar v. Mun» 
son, App., 161 So. 361. 

(12) $389.14.—Thiel v. Shiff, 7 La. 
App. 582. 

(13) $387.—Knight v. Fitch, 76 P. 
2d 976, 22 Cal.App.2d 1. 

(14) $378.—Dunn v. Baker-Law- 
hon & Ford, La.App., 188 S,Q. 415. 

(15) $350. 

La.—Holland v. Gross, App., 195 
So. 828—^Watson v. Hightower, 
App., 181 So. 612—Marigny v. De- 
joie, App., 172 So. 808—^Ayo v^. 
Holzenthal, 141 So. 92, 19 La.App. 
561. 

Miss.—Sullivan v. Gulf & S. I. R. 
Co., 95 So. 306, 131 Miss. 136. 

(16) $310.—Muller v. Herrin Mo¬ 
tor Lines, La.App., 184 So. 406. 

a7) $3d0. 

La.—Holland v. Gross, App., 195 So. 
842—Richardson v. Monroe Strap 
Material Co., App., 191 So. 612— 
Andrews V. Foster, App., 170 So. 
563, amending 169 So. 103—Daigle 
V. Plaisance, 7 La.App. 439. 
Wis.~Phillips V. Saecker, 234 N.W. 
745, 204 Wis. 273. 

(18) $250.—Ciineo v. Joseph Ari- 
atti. Inc., 97 So. 878, l54 La. 609— 
Rybiski v. Bledsoe, App., 194 So. 53 
—Schexnaildre v. Bledsoe, App., 194 
So. 46—^Mathews v. Hai^ne, App., 188 
So. 462—^Arena v. Morris & Co., 130 
So. 565, 14 La.App. 563. 

(19) $225. 

La.—Peyton v. Brock, ApP-, 185 So. 

47. „ / ; 

R.l.—Zmuda v. McFarland, 165 A. 
446, 63 R.I. 210. , 
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§ 199. Injuries to Property 

There are numerous decisions concerning the pro¬ 
priety of awards of damages for injuries to property 
and partic-ular kinds of property. 

In the footnotes are grouped decisions as to the 


propriety of awards coticereirig rerjl property, fsr 
^lers'iiial property,®- generally, and, fnnre fytcifirrd- 

1y, <jf injiirie> to business,®^ aad 

memoranda taken during atUndariCe at a li'Ct! 3 re 
course ami n>C'd hy plaintiff m hi- works 

of art,®® honsi'hold carriages/'^ 


( 20 ) $ 200 . 

Ill.—Bourke v. Anglo American Pro¬ 
vision Co., 90 IlLApp. 225. 

La.—Stokes v. Big Cfeain Stores, 
App., 159 So. 125—Heartfield v. 
Kory, 158 So. SG9. 

Mo.—Scully V. Kolwing, App., 115 
S.W.2d 96. 

(21) ^167.—Robinson v. Waupaca, 
46 N.W. 809, 77 Wis. 544. 

(22) ?150. 

La.—Coulton v. Caruso, App., 195 
So. 804—Lovio v. R. P, Mestayer 
Lumber Co., App., 185 So. 473, re¬ 
hearing denied 186 So. 101—Mor¬ 
ris V. Hava, App., 180 So. 216— 
Calamia v. National Hosiery Mills, 
App., 164 So. 146—Harding v. 
Heilman, App., 158 So. 595—Wolfe 
V. Toye Bros. Auto & Taxicab Co., 
138 So. 453, 18 La.App. 321— 

Brown v. Lorrh, S La.App. 278. I 
Mich.—ICalembach v. Michigan Cent, i 
R. Co., 49 N.W. 1082, 87 Mich. 509. : 

(23) Excellent Holding* 
Corporation v. Richman, 279 N.Y.S. 
587, 155 Misc. 257. 

(24) 1100.—Rosenbaum v. Weil, 
App., 167 So. 215—Lepinay v. Vi- 
trano, 125 So. 304, 12 La.App. 475— 
McAdd V. Shea, 122 So. 879, 10 La 
App. 733. 

(25) $82.—Cross v. Moog, La.App., 
155 So. 302. 

(26) $75 1 medical and nursing 
expenses.—Daigle v. Plaisance, 7 La. 
App. 473. 

(27) $50. 

Ga—Hall v. Fonder, 179 S.E. 243, 
50 Ga.App. 627. 

La.—Craig v. Levy, App., 188 So. 
165. 

Mich.—Griggs v. Saginaw, etc., R. 
Co., 162 N.W. 960, 196 Mich. 258. 

(28) $1. 

Minn.—Greenfield v. Unique Theatre 
Co., 177 N.W. 666, 146 Minn. 17. 
Tex.—Allison v. Gulf, etc., R. Co., 
Civ,App., 29 S.W. 425. 

60. Held inadequate 

(1) $1,500.—Matteson v. Teche 
Greyhound Lines, La.App., 178 So. 
272. 

(2) $768.—Becker v. U. S. Rubber 
Products, La.App., 186 So. 99, 
amending and reinstating decree 183 
So. 596. 

(3) $605.—^Venezie v. Salles, La. 
App., 176 So. 407. 

(4> $500. 

La.—Gilbert v. Trotter, App., 160 
So. 855—Kimbro v, Hplladay, App., 
154 So. 369. 


R.I.—Cartier v. Liberty Laundry, 
139 A. 473, 49 RJ. 12. 

(5) $3,50.—Holland v. CroA-*, L 2 , 
App., 195 So. 839—Klliot v. Ilh>'n 2 u. 
La. App., 153 So. £ 02 '—Soloujon v, 
Faggard, 127 So. S, 13 LaApp. 4i:y 
first ra.se. 

f6> $250.~McLenan v. Ntw Or¬ 
leans & N. E. R. Co., 127 So. 6IS, 
13 Lu.App. 5S1. 

<7) $249.50.—Winters v. Tamagii- 
chl, CaLApp., 97 P.2d S33. 

(S> |10u.—Hamilton F. Strauss 

& Son, La.App., 154 So. 4S9—ColKn^ ' 
V. Dennis Sheen Tmn.«!fer Co., La. 
App., 14a So. 27—17 C.J. p 1121 note 
39 [a] (2). I 

(9) $.50.—Daigle v, Cliiasson, 128 j 
So. 666, 13 La.App. 518—17 C.J. p 
1121 note 39 Ca] (3). 

(10) $2r». —Col^^man v. New Or¬ 
leans Public Serv'ice, La.App., 177 So. 
103. 

(11) Other awards see 17 C.J. p 
1121 note 39 [a] (1), (4)-(9). 

61. Ala.—Alabama Power Co. v. 
Christian, 112 So. 763. 216 Ala. 
160, 

CaL—Rose r. DeWitt, 176 P. 443, 
179 Cal. 272. 

III.—Wanleas v. Peabody Coal Co., 
13 N,E.2d 996, 294 Ill.App. 401. 

Ind.—Indiana Pipe Line Co. v. 
Christensen, 123 N.B. 789, 18S Ind. 
400, 

Kan.—Knotts v- City of Coffeyville, 
234 P. 948. 118 Kan. 352. 

Ky,—^Norfolk & W. Ry. Co. v. Mc¬ 
Coy, 124 S.W.2A 777, 276 Ky. 673— 
Norfolk & W. Ry. Co. v. Fitch, 61 
S.W.2d 1082, 250 Ky. ISO—Norfolk 
& W. Ry. Co. V. McCoy, 61 S.W.2d 
1080, 250 Ky. 190—Beaver Dam 
Coal Co. V. Daniel, 13 S.W.2d 254, 
227 Ky. 423—Kentucky Pipe Line 
Co. V. Hatfield, 3 S.W.2d 654, 223 
Ky. 315—S^lkhorn & B. V. Ry. Co. 
V. Martin, 241 KW. S44, 195 Ky. 
20 . 

Mo.—Behle v. Shell Pipe Lin© Cor¬ 
poration, 17 S.W.2d 656, 223 Mo. 
App. 401. 

Pa.—^Frocz v. American Steel Wire 
Co. of New Jersey, 178 A, 689, SIS 
Pa. 395—Diehm v. Borough of New 
Holland, 191 A, 393, 126 Ps.Super. 
315—Richards v* Beaver Valley 
Traction Co., 161 A. 596, 105 Pa. 
Super. ^ 248. 

Tenn.'—Bright v. Tenn. Electric 
Po\^er Co., 2 TenaApp. 506, 

Tex.—^Lone Star Gas Co. T. Meyer, 
Civ.App.^ 2SS 'S,W, 1110. 

Wash.—Clark Uoyd Lumber Co. v. i 


r. Ity. C"^., iJ'ifl F. 

111 

W'h*.—V, L-glif & Fuel 

177 X.W. 25, 171 WL«- SUL 
17 C.J. p Hzl 1*1. 

62. (In.—Lmij, 134 S.E. 

623, 35 Ga.App. 7f)l. 

Ky.—ft *'‘k W, Ity. C\}., \\ 
Kjukrad, 2 S.UM’d 3S2, 222 Ivy. 

La,—F^*rrand(f’‘X v. Tri-Stato 

Co. of Louwiana, App., 194 So. 
F4. 

N.Y".— Kx^cJlent Holding Corperntion 
\\ Richman, 279 N.Y.S. 5h7, 155 
Mipr. 257. 

Ohio.—Fulton V. Spf-ar & Co,, IS 
C»hio X.P.,N.S., 4 73, afllrmf^d 3 Ohio 
App. 4'\ 21 Ohio Cir.CL,N..S., 5S7, 
Zii Ohio im. 

Ok!.—5L»souri Far. R. Co. v. Oualte, 
P. 774, 120 Old. 49. 

Tenn.—^cYaxton v. Cluxton, 64 SAVA 
2d S54, lij Tcuin.App. 399. 

17 C.J. p 3122 note 41, 

83- Ky.—‘Vincennes Bridge Co. v. 
Foulos, 27 S.W.2d 952„ 234 Ky. 
243. 

MlniL-—Miller v. ReiteL N.W. 

740, 155 Minn. 110. 

Mo.—Mitchell v. Smith, 14 B,WM 
46, 223 Mo.App. 463. 

Wash.—Teter v. Olympia Lodge No. 
1, L O, O. F., S0 F.2d 517, 195 
"Wash. 1 !j3. 

Wis.—Vettfefr v. Rein, £34 NAT. 712, 
203 Wis. 499. 

17 ex p 1122 note 42. 

64. S.C.—St. Charles Mercantile Co. 

V. Armour & Co., 153 S.E. 473, 156 
S.C. 397. 

65. Wash.—^Dillon v. Burnett, g5 F. 
2d 656, 197 Wash. 371. 

66. Tex.—^Ladd v. Nty. 81 SAT. 
1007, 36 Tex.Civ.App. 201- 

67. Ky.—Kentucky Utilities Co. v. 
FarrotL IS© SAV.Sd 10£5„ 275 Ky. 

14§. 

Minn.—Zacherl v. Ooldberg, 217 N. 

W. SOS, 1S6 Minn. 193. 

17 C.J. p 1122 note 41. 

, 68. Mo.-^Murphy v. Lungstrass, 

^ etc*, Cfe., 174 SAV. 114, 187 Mo.App. 
577. 

N,Y.—Ca»»asa v. New York Cent., 
etc,. B, Co., m N.Y.S. 648, 199 App* 
Div. 170, 

6®. La,—Meaux v. Gulf Ins, 'Cow, 
App., 182 So. 158, followed in, l$t 
So. 104, two cases. 

17 C,J, p 1122 note 46. 
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?0- Ark—St. Louis-San Francisco 

R. Co. V. Call, 122 S.W.2d 178, 197 
Ark. 225. 

I^a.—Ravare v. McCormick & Co., 
App., 166 So. 183—Andrews v. 
Becker, App., 149 So. S-OS. 

Tex.—Cnm v. Hunter, Civ.App., 97 

S. W.2d 979, error dismissed by 
agreement. 

17 CM. p 1122 note 47. 

71. Tex.—Gulf Refining Co. v. Pa- 
gach, Civ.App., 146 S.W. 719. 

72L Ala.~Hines v. Paden, 87 So. 88, 
204 Ala. 592. 

Ark.—Missouri Pac. R. Co. v. Eu¬ 
banks, 139 S.W. 2d 413—Bryant 
Truck Lines v. Silver Fleet of 
Memphis, Tenn., 91 S.W.2d 287, 192 
Ark. 286. 

Cal.—Pattee v. King, 24 P.2d 564, 
133 Cal.App. 601. 

Colo.—Thompson v. McGregor, 257 
P. 364, 82 Colo. 146. 

Fla.—Seaboard Air Line Ry. Co. v. 
Culbreath, 117 So. 703, 96 Fla. 

15. 

-Ga.—Akridge v. Venable, 171 S.E. 
776, 48 Ga.App. 6. 

Ill.—Meyer v. Correct Motor Fuels 
Co., 254 Ill.App. 261—McDonald v. 
Lake Erie & W. Ry. Co., 208 Ill. 
App. 442—Zenisek v. Chicago Con¬ 
solidated Bottling Co., 201 Ill.App. 
559—Krum v. Union Casualty Ins. 
Co., 201 Ill.App. 436. 

Ind.—Universal Carloading & Dis¬ 
tributing Co. V. McCall, 25 N.E-2d 
253—Smith, v. Keyes, 9 K.E.2d 119, 
103 Ind.App. 487—Lake Erie & W. 
R. Co. V. Sanders, 125 N.E. 793, 72 
Ind.App. 283. 

Kan.—^Polfer v. Chicago Great West¬ 
ern R. Co., 286 P. 240, 130 Kan. 
314. 

Ky.—Gayheart v. Smith, 42 S.W.2d 
877, 240 Ky. 596—Hedger v. Davis, 
33 S.W.2d 310, 236 Ky. 432—Louis¬ 
ville Taxicab 8c Transfer Co, v. 
Ramey, 300 S.W. 890, 222 Ky. 286 
—^Fall City Ice & Beverage Co. v. 
Scanlan Coal Co., 271 S.W. 1097, 
208 Ky. 820—Koltinsky v. Hollo- 
well, 262 S.W. 6, 203 Ky. 218. 

La.—Mounes v. Bledsoe, App., 194 So. 
55—^Althans v. Toye Bros. Yellow 
Cab Co., App., 191 So. 717—Ben¬ 
ton V, Griffith, App., 184 So. 371— 
White V. Halliburton Oil Well Ce¬ 
menting Co., App., 183 So. 537, re¬ 
hearing denied 185 So. 68—Hester 
Truck Lines v. Silver Fleet Sys¬ 
tem of Memphis, App-, 180 So. 451 
—Balsamo v. Hall, App., 170 So, 
402—Monroe Hardware Co. v. Mon¬ 
roe Transfer & Warehouse Co., 
App., 167 So. 498—Dixon v. Futch, 
App., 166 So, 205—Masaracchia v, 
Inter-City Express Lines, App., 
162 So. 221—Morgan v. Bucking¬ 
ham, App., 161 So. 892, followed in 
161 So. 893—Farace v. United 
Creamery, App., 159 So. 627— j 
Parker v. Employers' Casualty Co., I 


App., 152 So. 373—Burrage v. Tri- 
State Transit Co. of Louisiana, 
App., 149 So. 125—Ciolina v. Pat¬ 
ton, App., 148 So. 729—Page v. R. 
P. Hyams Coal Co., App., 144 So. 
515—Borey v. Manno, 140 So. 109, 
19 La.App. 270—^Willis v. Standard 
Oil Co. of Louisiana, 135 So. 777, 
17 La.App. 217—Glover v. South¬ 
ern Transp. Co., 133 So. 474, 16 
La.App. 63—Russell v. Louisiana 
Oil Refining Corporation, 127 So. 
27, 13 La.App- 74—^Hays v. Brant¬ 
ley, 127 So. 5, 13 La.App. 219— 
Weis V. Pan-American Petroleum 
Corporation, 126 So. 90, 12 La.App. 
661—Vaccaro V. Favrot, 125 So. 
296, 13 La.App. 120, affirmed 128 So. 
284, 170 La. 483—^Harrison v. Loyo- 
cano, 125 So. 140, 12 La.App. 228— 
Hoggatt V. Lampton, 123 So. 399, 
11 La.App. 47—Mask v. City of 
Monroe, 121 So. 250 (second case), 

9 La.App. 431—Daigle v. Plaisance, 

7 La.App. 473—Marsh v. Single¬ 
tary, 7 La. App. 436—Brugier v. 
Todd Bros. Auto Co., 2 La.App. 
741. 

Me.—Collins v. Kelley, 179 A. 65, 
133 Me. 410. 

Mich.—Osmalowski v. Deyman, 229 
N.W. 499, 249 Mich. 58*6. 

Minn.—Hammerstad v. Arrow Head 
Steel Products Co., 265 N.W. 433, 
196 Minn. 561—Stone v. Kohler, 
251 N.W. 665, 190 Minn. 368. 

Mo.—Gay v. Samples, 67 S.W.2d 768, 
227 Mo.App. 771—^Hewlett v. Ran- 
dol, App., 39 S.W.2d 463—Merri- 
man v. City of Chillicothe, App., 
217 S.W. 6*37. 

Neh.—^Linch v. Dobson, 188 N.W. 

■ 227, 108 Neb. 632. 

Nev.—Jones v. Golick, 206 P. 679, 
46 Nev. 10. 

N.J.—^Wallace v. Lehigh Valley R. 
Co., 155 A. 753, 9 N.J.Misc. 780— 
Morris Tp., in MorrJs County v. 
Joseph Harris & Sons, 143 A. 817, 
7 N.J.Misc. 17—Babes v. Schaub, 
136 A. 520, 6 N.J.Misc. 371—Pas¬ 
saic City Steam Laundry Co. v. An- 
tonucci, 134 A. 894, 4 N.J.Misc. 
900. 

N.Y.—Glenn v. Independent Auto 
Forwarding Corporation, 4 N.Y.S. 
2d 281, 254 App.Div. 716—Wilson 
V. State, 300 N.Y.S. 1157, 253 App. 
Piv. 12—Rango v. Fennell, 168 N. 
Y.S. 646. 

Porto Rico.—Carreno v. Russell, 32 
Porto Rico 248. 

R. I.—Urquhart v. Marty, 200 A. 456 
—Roy V. Jette, 129 A. 605, 47 R.I. 
44—Pettit V. Howard & Bullough 
American Mach. Co., 107 A. 92. 

S. C.—Munn v. Price, 165 S.E. 777, 
16^ S.C. 98. 

Tenn.—Central Produce Qo. v. Gen¬ 
eral Cab Co. of Nashville, App., 
129 S.W.2d 1117—Duling v. Bur¬ 
nett, 124 S.W.2d 294, 22 Tenn.App. 
522—Colonial Baking Co. v. Ac- j 
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Quino, 103 S.W.2d 613, 20 Tenn. 
App. 695—Mason v. James, 89 S. 
W.2d 910, 19 Tenn.App. 479—Gar¬ 
land V, Mayhall, 68 S.W.2d 482, 
17 Tenn.App. 449. 

Tex.—Sherwin-Williams Co. of Tex¬ 
as v. Delahoussave, Civ.App., 124 
S.W.2d 870, error dismissed—Tex¬ 
as & N. O. R. Co. V. Coe, Civ.App., 
102 S.W.2d 465, error dismissed— 
McElwrath v, Dixon, Civ.App., 49 
S.W,2d 995—Humble Oil & Refin¬ 
ing Co. V. Ooley, Civ.App., 46 S. 
W.2d 1042, error dismissed. 

Va.—Majestic Steam Laundry v. 
Puckett, 171 S.E. 491, I 61 Va 

524. 

Wash.—Taylor v. Lubetich, 97 p. 2 d 
14-2, 2 Wash.2d 6 —Warner v. Keeb- 
ler, 94 P.2d 175, 200 Wash. 608— 
Draper v. Gibson, 276 P. 554 , 151 
Wash. 510—^Rowell v. Johnson, 266 
P. 733, 147 Wash. 607. 

Wis.—Calumet Auto Co. v. Diny, 208 
N.W. 927, 190 Wis. 84—Alshuler 
V. Milwaukee Electric Ry. & Light 
Co., 173 N.W. 304, 169 Wis. 477. 

17 C.J. p 1122 note 49—42 C.J. p 
1292 note 12 [a]-[c]. 

73. Ark.—Bryant Truck Lines v. 
Silver Fleet of Memphis, Tenn., 91 
S.W.2d 287, 192 Ark. 286. 

La.—Hester Truck Lines v. Silver 
Fleet System of Memphis, App., 
180 So. 451. 

74. U.S.—The Conque^'or, N.Y., 17 
S.Ct. 510, 166 U.S. 110, 41 L.Ed. 
937. 

Minn.—^Winans v. Northern States 
Power Co., 196 N.W. 811, 158 Minn. 
62. 

76. Ill.—Hallissey v. Rothchild & 
Co., 203 Ill.App. 283. 

La.—Meaux v. Gulf Ins. Co., App., 
182 So. 158, followed in 182 So. 

164, two cases—Sharp v. Kahn, 
App., 143 So. 514—Stone v. New 
Orleans Public Service, 119 So. 757, 
11 La.App. 150. 

Tenn.—Memphis Commercial Appeal 
Co. V. Landis, 126 S.W.2d 318, 174 
Tenn. 424. 

Tex.—Heid Bros. v. Bray, 7 S.W.2d 

165, error dismissed. 

Va.—Virginia Public Service Co. v. 

Carter, 190 S.E. 155, 168 Va. 171. 
17 C.J. p 1122 note 51. 

76. Ark.—St. Louis-San Francisco 
R. Co. V. Call, 122 S.W.2d 178, 197 
Ark. 225. 

La.—Meredith v. Kidd, App., 147 So. 
539—Gallaspy v. Louisiana Ry. & 
Nav. Co., 133 So, 506, 16 La.App. 
153. 

17 C.J. p 1122 note 52. 

77. Cal.—Kennedy v. Minarets & W. 
Ry. Co., 266 P. 353, 90 Cal.App. 563* 

Ky.—Consolidated Coach Corporation 
V. Sphar, 10 S.W.2d 482, 226 Ky. 
30. 

La.—Campbell & Co. v. Texas & 
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sheep,hee c^Jnr.its/^ dogs,®^ niirsk,^-' 
sawmills,'^’’ water liii^^type machines/’ fiil 

tacks/'^ street clocks/* knildin^^s, or other improve- 


rreC't,! on land/""^ spTiniX>e^^ feiic- 
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Ry. Co., App.. 1 ,j5 So. T'^r,, ftr!i»n4-| 
in#? trrj So. r;51. ! 

Okl.-—Vt-rland Oil & Oas ‘'o. v. ; 
Walkf^r. 2'j9 P„ 2;]5, leO OkL ears. I 

17 C.J. p 1122 note 53. I 

78. Wyo.—rarl&'on StiPep Co. v. \ 
Schmidt, 133 P. 1053, 21 Wyo. j 
4118. 

79. Minn.—Ellis v. Lindmark, 225 X. j 

W. 395, 177 Minn. 3S<h < 

80. Ariz,—S. A. eh-rrard Co. v. t 
Pricker, 27 P.2d 67S, 42 Ariz. 503. | 

81. Ark.—Kearney v. Walker, 291 ! 
S.W. 407, 174 Ark. 191, 

Utah.—Pardee v. Royal Baking Co., 
221 P. &47, 63 Utah 63. I 

17 C.J. p 1122 note 55. | 

82. Wash.—Hamilton v. King Conn- i 
ty, 79 P.2d 697, 195 Wash. 81. j 

83. Ga.—Wade v. Hmson, 5 S.E.2d j 

TSl. 61 Ga.App. S5. j 

84. Tex.—Texas Power Corporation ■ 
V. Kuehler, Civ.App., 34 S.W.2d ! 
381, modified on other grounds, ’ 
Com.App., 52 S.'W.2d 76. 

85. Tex.—Bradford v. Manney, Civ. 

App., 133 S.W.2d 601, error dis- j 
missed. I 

86. U.S.—Maloney Tank Mfg. Co. 1 

V. Mid-Continent Petroleum Corpo- j 
ration. C.C.A,OkL, 49 F,2d 146. | 

87. Mo.—Rohwedder-Freymann Jew- | 

e!ry Co. y. Riverside Swine Co„ I 
App., 246 S.W, 988. j 

88. Ark.—Marianna Ice & Storage 
Co. V. Gill, 220 S.W. 463, 143 Ark. 
400. 

Cal.—Hilson v. Pacific Gas & Elec¬ 
tric Co., 21 P.2d 662, 131 CaLApp. 
427. 

Ill.—Carson, Pirie Scott & Co. v. 
Checker Taxi Co., 17 N.E.2d 265, 
297 Ill.App. 636—J, P. Humphreys 
& Co. V. City of Bloomington, 246 
Ill.App. 334. 

Ind.—Indiana Uimestone Co. v. Mur¬ 
phy, 177 N.B. 350, 93 Ind,App. 76. 

Ky.—Kentucky Utilities Co. v. White 
Star Coal Co.. 52 S.W.2d 705, 244 
Ky. 759—Chesapeake & O. Ry. Co. 
V. Kinkead, 2 aW.2d 382, 222 Ky. 
723. 

Mich.—Vannett v. Michigan Public 
Service Co., 286 N.W. 216, 289 
Mich. 212—O’Donnell v. Oliver 
Iron Mining Co., 262 N.W. 728, 273 
Mich. 27—Tillson v. Consumers’ 
Power Co., 256 N.W. 801, 269 Mich. 
53. 

Minn.—^Dumbeck v, Chicago Great 
Western Ry. Co.,, 225 N.W. Ill, 
177 Minn. 261. 

Mo.—Consolidated Schcsol i>ist. No; ; 
3 of' Grain Valley v.'West' Missouri, 
Power Co., 46 a'W.2d 174, 329 Mb.' 
690^—Schaefer, y. Frasier-Davis ' 
Const, ,Co'4, App., 125 ,aWJd 897-—* 


H^^rrid V, r't. Uroa'.-i-rrin i,- fS. U;d KiOO-'rg v Fh^'-rwiri*Wsl- 

Ry. , App., >Mr 74. r p :CA :c CjilXpp. 

X.J.—Wiif'ntz V, Lt-nkj, IIJ A. f> I 


X.J.M'-i. 711. i pf --Hrai.k V Firijv'rr-!* nmi 

J, of %. pfiM'A’, I IlLAx^y 

K" S.W,3«i 19 no A|tp. Ul'"’, | Ky.-*- Uh* & O, Rv. Co, r. 

«Ju:t P & S. F. Ry, Co, v j .h-n-w. i WA'd U:*. Kv. Sit. 
PoUman, fhv.App, 31 S W.2d 6'jl/ L%.— v, Hi#i'hwiiy 

Jiffirmt'd Ootrrv-in v. Gulf, i\ A S j Coniv.oy'- App, I Pi lAPy f>‘- 
F. By. Co., (Pmi.App., 23 SWM' IH Sis 1^1, 

^^’4, ‘ rh'^hrin v. App* 293 S. 

17 C.J. p 1122 note 56. ' W„ 4 *:l 

89. Tenn.—Southern Ry. Co. v. j OkL—R. L & P Ry, v. 

Black Duimtmd i’olUerios, In-*., fi Turner, 33 f’.2d ^42. IfA OkL 465. 
Tt-nn.App. 225. I ^"7 C.J. p 1122 rif4'e 62, 

90. Ark.—McGeorg^- v. Henry, 3 01 i Cal—Tatone v. Chin Bing, 5$ 

S.W2d i4>L 193 Ark. 443. i C.2r2 921, 12 CuI.App.^cI 543. 


Jb ia.—ft'ensacola Gaja Co. v. FVbley, 5 
So. 593, 25 Fia. 

Wis.—Anstee v. Alonroe U:ght & 
Fuel Co., 177 N.W. 26, 171 Wi». 
291. 

91. Ky.—Standard Oil Co. v. Kin- 
naird, 13 Ky.L. 270. 

92, Cal.—K»"nnedy v. Minarets & 
W. Ry. Cu., 266 II .35.3, 90 CaLApp. 
563. 

Ky.—Che.«»apeakH & O. R, Co. v. 
Blackburn, 222 S.W. 99, 188 Ky. 
456, 


97- Ark.—Missouri R%c. R. v. 

Ben ham, S.W. 2d 92 v 

35. 

Cal.—Kennedy v. MinaretM & W. Fiy. 

Co., 266 P. 353, n CaLApp. 513, 

I Ky.—U<JiiiHville & N. TL Co. v, Jones, 
1 S.WAM 9721 222 Ky, 531. 

Okl.—Mldlwnd Valley It <** 0 . v. Air* 
bolt, SQ P.2d SMSl IHi OkS. 594. 
Tex.—San Antonio, IL & c,. R. Co. v. 
Johnj^fm & Weathershee, Civ.ApPt 
1 S.W.Sd 2SO, error refused. 

17 C.J. p 1122 note 63. 


Ua.—Smith v. Yazoo & M. V. R. Co„ 
107 So. 779, 160 Ua. 998. 

Okl.—Midland Valley R. Co. v. Ab¬ 
bott, 89 P.2d 309, 1S4 Okl. 594. 

17 C.J. p 1122 note 59. 

93. Ky.—Louisville, etc., R. Co. v. 
Beeler, 103 S.W. 300, 125 Ky. 366, 
31 Ky.U. 750. 11 U.R,A..N.S., 930. 

17 C.J, p 1122 note 60. 

94. Ark.—Union Sawmill Co. v. 
Agerton, 25 S.tV.2d 13, ISl Ark. 
144. 

Cal.—Kolberg v. Sherwin-Williams 
Co., 269 F. 975, 93 CaLApp. 609 
—^Kennedy v. Minarets & W. Ry. 
Co., 26$ P. 353, 90 CaLApp. 563. 

Ill.—Murtaugh v. Chicago Motor 
Coach Co., 26® IlLApp. 290. 

Kan.—Hoffer v. Emporia Gas Co., 
175 F. 393, 10« Kan. 354, 5«t. 

Ky.—Davisworth v. S. T. & J* M- 
Wright, 17 S.W.2d T56, Ky. 

572—UouisviUe & N. B. Co. v. 
Jones, 1 S.W.2d 972, 222 Ky. 531— 
Chesapeake Sk O. R, Co. v^ Bladk- 
bum, 222 S.W. 9®, 1S8 Ky- 45i. 

La.—City of New Orleans v. Shreve¬ 
port Oil Co., 128 So. 35, 17# 

422—Ellis V. New Orleans Gwat 
Northern R. Co., ,126 So. 64. 'll® 
Xa- 797—Smith v. Taaoo & M., V. 
R. Co., 107 So. 779, lit 3Ua. MS— 
v. Upuisihha, Highway 
.Cbnroission, App-, 153 So. 59#. 
N.J-”r-WI»ston V. Atlantic City R. 

Oo., 129 A. Ml, S N.J.MIsc. 763. 
Tex.—tSheli Pipe Line Corporation v. 

^vreefe Civ.App., 37 S.W.2d 297. 

17 C.J. p 1122 note 61- 


Ark.—Missouri Pae. R. Co. v. 
Benham, 89 S.lV.2d 928. 192 Ark- 
35. 

99. Ark.— Missouri Fac. R. Co. v. 

I KuyknndalL 97 aw.2d 62©, 113 
I Ark, 106. 

Fla.—Davis w Ivey, 112 0o. 264, cer¬ 
tiorari denied Mellon Ivey, 48 
S.Ct 17, 275 U.S. 526, 72 U.Ed. 
407. 

III.—Dettmer v. Illinois Terminal E. 
Co., 216 IlLApp. 653—C?iirtey v. 
City of Highwood. 2nd Dlat., No, 
6,494, 21© IlLApp. 494. 

Ind.—Northern Indiana I’ower Co, v. 
Castor, 15$ N.E. 571, Sg Ind.App. 
339. 

Iowa.—^McAdams v. Davis, 2f>t N.W- 
515, tm Iowa 204. 

Ky.^—Chesapeake A O. R. Co. v* 
eWHen®, 214 8.W, 4$t fli N?- 

761—Chetepeak© M 0. Ry. C#. w. 
Chlldem, SSS aW. 214 Ky- 

Ifl—Kentucky Block Fuel Co. v. 
Roberta, 2®i g.W. t©2, til Ky. 

137 - 

Ho«—Sttwari V- Atehisoii, T. A B. F- 
Ry, Co-, App., T$S BM\ 691—Cog¬ 
gins V. Atchison, T- & B. F. Hy. 
Co., 2Si S.W. 824, 21S Mo.App. 5116. 
0kL—Pulankl OH Co. v. Edwards. 

217 P. S7S, 92 Okl. 56. 

Tex.—Wichita F^lls & Oklahoma Ry- 
Co>. V. Pepper, Civ,Api>„ 161 S.W. 
2d 565, afflrmed 135 S.W.M 7f, 
134 Tex. 3 ill—Jefferson County 
Drainage Dist. No. 6 v. Imngham, 
Civ.App-, 81 S.W.2d 747, error dis- 
missed. 
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§ 200. Breach of Contract 

Unless the amount of the recovery is a mere matter 

of computation, the propriety of an award of damages 
for breach of contract depends on the particular facts 
involved in the case. 

Where the amount of the recovery, if any, in an 
action for breach of contract is a mere matter of 
computation, it is obvious that a verdict in excess 
of the sum ascertained by such a computation can¬ 
not stand and an award less than that sum is in- 
adequate.2 Where the matter rests partially or en¬ 
tirely in the discretion of the jury or trial court, 
the propriety of the award must depend on the par¬ 
ticular facts involved, either in the case of contracts 
generally, examples of which are collected in the 
footnote,3 or contracts for building and construc¬ 


tion,^ services generally,^ improvement of land,^ 
manufacture,'^ printing and publishing,^ payment 
of money,^ delivery of property,furnishing of wa- 
terli or ice,!^ theatrical contracts,and agreements 
not to engage in business,to procure insurance,15- 
or to renew contracts.^® 

§ 201. Remission of Excess 

A remission of the excessive part of a verdict for 
damages may be made voluntarily by the prevailing par¬ 
ty; and the court may make a conditional or alternative 
provision therefor, but may not order or direct it against 
the will of the prevailing party. 

Where a verdict is excessive, the prevailing party 
may voluntarily remit the excess and judgment may 
be entered for the residue.!'^ Also a conditional 


Wash.—Curtis v. Puget Sound 
Bridge & Dredging Co., 233 P. 936, 
133 Wash. 323. 

17 C.J. p 1122 note 64. 

1. ri.1.—Steere v. Providence, etc., 

R. Co., 67 A. 86. 

^ N.T.—^Eisenrod v. Preiss Trading 
Corporation, 7 K,y.S.2d 858, 225 
App.Div. 945, reargument denied 8 
K.T.S.2d 670, 255 App.Div. 963. 

3, Ala.—^American BanJkers Corpo¬ 
ration V. Sims, 170 So. 63, 233 Ala. 
53. 

Ark.—Fourche River Dumber Co. v. 

Ezell, 208 S.W. 298, 137 Ark. 270. 
Cal.—Pedro v. Humboldt County, 19 
P.2d 776, 217 Cal. 493. 

Ill.—Industrial Refuse Disposal Co. 
V. City of Chicago, 13 N.E.2d 191, 
293 Ill.App. 636. 

Ind.—Town of INTorth Diberty v. 
Davis, 199 N.E. 451, 102 Ind.App. 
490. 

Iowa.—Weisz v. Price, 172 N.W. 939, 
186 Iowa 640. 

Ky.—Eskew v. Bt, Friedberg & Co., 
216 S.W. 1076, 186 Ky. 308, 8 A.D. 
R. 1116; 

Me-—Sweeney v- Trefethen, 110 A. 
97, 119 Me. 593. 

Mich.—^Brandt v. Munz, 229 N-W. 
463, 250 Mich. 172. 

Minn.—Dewistown Iron Works v. 
Vulcan Process Co., 165 N.W. 1071, 
139 Minn. 180. 

N.Y.—Gorham v. Jackson, 177 N.X.S. 
80. affirmed 177 N.T.S. 916, 1*88 
App.Div. 999. 

R.I.—Da Fluer v. A- Berman & Sons* 
123 A. 445, 45 R.L 458. 

Tex.—^Wheatley v. Benson, Civ.App., 
279 S.W. 911. 

IJtah.—Murray v. Finlayson, 273 P. 

319, 73 Utah 232. 

17 C.J. p 1123 note 66. 

4. U.S.—Firestone Tire & Rubber 
Co. V. Riverside Bridge Co., Ohio, 
247 F. 625, 160 C.C.A. 35. 

Ill.—Stresenreuter Bros. v. Bowes, 
233 Ill.App. 143. See McBride v. 
Seney, 192 Ill.App. 18. 


Ind.—Morris v. Fox, 135 N.E. 663, 
79 Ind.App. 389. 

Ky.—Ward v. Qualls, 17 S.W.2d 739, 
229 Ky. 662. 

Mich.—^IsTurmi v. Beardsley, 278 N.W. 
805, 284 Mich. 165—Davey v. San¬ 
ders, 234 N.W. 128, 253 Mich. 137 
—Gutov V. Clark, 157 N.W. 49, 
190 Mich. 381. 

N.T.—Smith v. Brocton Preserving 
Co., 296 N.T.S. 281, 251 App. 

Div. 102. 

Pa.—^Krauss v. Cohn, 93 Pa. Super. 

101 . 

Wash.—White v. Mitchell, 213 P. 10, 
123 Wash. 630. 

17 C.J. p 1123 note 67. 

5. Minn.—^In re Johnson’s Estate, 
212 N.W. 815, 170 Minn. 451— 
Courtney v. Nagle, 174 N.W. 436, 
144 Minn. 65. 

Mo.—Williams v. John T. Hesser 
Coal Co., 231 S.W. 680, 207 Mo.App. 
197. 

N.T.—Engel v. Mutual Garment Co., 
166 N.T.S. 981. 

Wash.—^Wilkins v. Knox, 253 P. 

797, 142 Wash. 571. 

17 C.J. p 1123 note 68. 

6. ^ Ky.—Sandy Valley & E. Ry. Co. 
V. Hughes, 205 S.W. 607, 181 Ky. 
558. 

Mo.—^Hellrung v. Viviano, App., 7 

S.W.2d 288. » 

17 aJ. p 1123 note 69. 

7. Pa.—Commonwealth Trust Co. of 
Pittsburgh v. Rachmeister Dind 
Co., 181 A. 787.-320 Pa. 233. 

8. Tex.—Gammel Book Co. v.^ Jones, 
Civ.App., 78 S.W. 21. 

Advertising* contract 

In an action fhr breach of a con¬ 
tract to take twelve pages of ad¬ 
vertising in plaintiff's inagazlne 
within sixteen months, which de¬ 
fendant repudiate after furnishing 
copy for three months, ^hefe the 
auditpr found tha,t the pfafflt on the 
other nine publications would have 
been ten per cbnt of the contract 
price, or $56.25, and the bnlj^ evi¬ 
dence of damages was that 6f a 
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witness, who testified that the cost 
per page was ?55 or $56, and the 
profit would be the balance of the 
contract price of $62.50 a page, the 
trial judge’s finding that the dam¬ 
ages were $58,34 held not unsup¬ 
ported by the evidence as against 
contention of insufficiency.—Drug¬ 
gists’ Circular v. American Soda 
Fountain Co., 134 N.E. 384, 240 Mass. 
531. 

9. R.I.—^Bradley v. Quinn, 164 A. 
330, 53 R.I. 108, ^ reargument de¬ 
nied 166 A. 814, 53 R.D 349. 

17 C.J. p 1123 note 72. 

10. Ky.—^Asher v. E. S. Howard & 
Son, 198 S.W. 1149, 178 Ky. 398. 

Da.—Toungblood v. Daily and Weekly 
Signal Tribune, 131 So. 604, 15 
Da.App. 379. 

Vt.—^New England Box Co. v. Tib¬ 
betts, 110 A. 434, 94 Vt. 285. 

17 C.J. p 1123 note 73. 

11 . N.T.—Strough v. Conley, 13 N. 

T.S.2d 606, 257 App.Div. 1057, af¬ 
firmed 28 N.B.2d 35. 

12. Miss.—Mississippi Power & 
Dight Co. V. Pitts, 179 So. 363, 181 
Miss. 344. 

13. N.T.—Cutting v. Miner, 52 N.T. 
S. 288, 30 App.Div. 457, 5 N.T. 
Ann.Cas. 348. 

14- U.S.—Hedrick v. Perry, C.C.A. 

N.M., 102 P.2d 802. 

17 C.J. p il23 note 75. 

15. Mo.—Cunningham v. Holzmafk, 
37 ‘S.W.2d 956, 225 Mo.App. 762, 

" motion overruled 47 S-W.2d 1097. 

16. N.T.—Herman v. Williatn B. 

Pierce Co., 93 N.T.S. 413, 105 App. 
Div. 16. ' 

17. Ill.—Bravermah v. Bordacov, 
202 IlLApp, 196. 

Iowa.—Shockley v. Paul Davis IDry 
Goods Co., 205 N^W. 966, 200 

Iowa 1094. ' ,! 

N.T.—Mundy* V. Devy Bros. Realty 
Co;, 170 N.T.S. 994, 184 App.Div. 
467.' ; ' I - 

OkL^— V. American State B^nk 
6f Beggs, 223 P. Ul, 07 OkL l72. 



25 C.J.S. 


DAMAOES--DAMXIFY 


provision for a remittitur is frequently made by 
the court,IS as where the trial court makes a re¬ 
mittitur a condition of the denial of a new trial see 
the CJ.S. title New Trial § 209, also 46 CJ. p 426 
note 74-p 433 note 95, or the appellate court makes 
it a condition of an affirmance, see Appeal and Er- 
ror §§ 1859-1871; and it has been stated broadly 
that, where the damages are excessive, the trial 
court has power to remit,or to require a remit- 


of part thereof: but, according fht* gen¬ 
eral rule, the antn should make unly a 
or alternative provision for a rernmisur, at 
where the damages cannot he liquidated by any 
fixed staiKiard of measurement,** it is withoiit 
authority’ to order or direct a remittitur against the 
will, over the objection, and vrhhoiil the coiisint, of 

plaintiff.^2 


DAMAIOXJSE. In old English law, causing damage 
or loss, as distinguished from toreenouse, wrong¬ 
ful.! 

DAME. In English law, the legal designation of the 
wife of a knight or baronet.^ 

I)AMU. To condemn; to deem, think, or judge 
any one, to be guilty, to be criminal; to give judg¬ 
ment, or sentence, or doom of guilt; to adjudge, or 
declare the penalty or punishment.3 As synony¬ 
mous with “condemn^^ see Condemn 15 C.J.S. p 806 
note 15. 

Damnedj the past participle, when used in the 
same sense as “God damned,^' is profane language.^ 
Damn rascal. The term is opprobrious and one of 
the strongest expressions to convey the idea of 
^ moral turpitude.^ 

Other phrases: “Well, the damn thing is done 


broke and “yon are a damn ra.^fal and a 

damn liar.”* 

BAMHA, Damages, both ineliisive and exclusive of 

costs. ^ 

BAMNADO 0 BAHABO AYBliTAMrEHTO. In 
Spanish law, a euphemistic phrase for adultery; lit¬ 
erally “damaged union.”^ 

BAMHATUS. In old English kw, condemned; 
prohibited by law; unlawful.^^ 

BAMHIFICATIOlSr. That which causes damage or 

loss.!! 

BAMKIFY. To cause damages or injurious loss to 
a person or to put him in a position where he uiEsi 
sustain it.!^ 


Pa.—Porter v. Zeuger Milk Co., 7 
A.2d 77, 136 Pa.Super. 48. 

Tex.—Sparrow v. Tillman, Civ.App., 
283 S.W. 877. 

X7B.der statute giving the pre¬ 
vailing party an unqualified right to 
remit any part of the judgment, 
trial court has no discretion to ac¬ 
cept, reject, or modify remittitur 
tendered hy plaintiff.—Gillette Motor 
Transport v. Blair, Tex.Civ.App., 136 
S.W.2d 656, error dismissed, judg¬ 
ment correct. 

la Ala.—Graham v. Werfel, 157 So. 
201, 229 Ala. 386. 

Fla.—Duval Laundry Co. v. Re if, 177 
So. 726, 130 Fla. 276—Sea Board 
Air Line Ry. Co. v. Watson, 113 
So. 716, 94 Fla. 571—Standard 

Growers' Exch. v. Martin, 87 So. 
54, 80 Fla. 8*64. 

Mich.—La Pointe v. Chevrette, 259 N. 

W. 272, 264 Mich. 482. 

N-J.—Sweeney v. publiq Service Cc^ 
ordinated Tmnspbrt, 149 A- 769, 8 
N.J.Misc. 267. 

BT.Y.—^Harper v. S. S. Klresge Co., 12 
]Sr.Y.S.2d 156, 257 App.Div, 994— 
Harper v. S. S, Rresge Co., 12 K". 
T.S.2d 155, 267 App.Div. 993^— 

Schmidt V- Hall Baking: Co., 309 
3Sr.Y.S. 68, 252 


19. Cal.—^Wilson v. Zorb, App., 56 
P.2d 561. 

20. Tex.—San Antonio, U. & G. Ry. 
Co. v. Ernst, Civ.App., 210 S.W. 
603, error refused. 

21. Pa.—Jones v. Stiffler, 8 A.2d 455, 
137 Pa.Super. 133. 

22 ; U.S.—Becker Bros. v. TJ. S., C- 
C.A.N.T., 7 P.2d 3. 

Ala.—London & Scottish Assur. Cor¬ 
poration of London, England, v. 
Smith. 168 So. 892, 229 Ala. 556. 
III.—Rasmussen v. National Tea Co., 
26 N.B.2d 523, 304 III.App. 363. 
Mass.—Somerville v. New York, N. 

H. & R- R. Co., 189 N.E. 692. 

Mont.—Simpson v. Miller, 24 F.2d 
528, 97 Mont. 328, 

WWa— 1>. d 1 Cox St Cow V. Carter 
Coal Co., 94 S.E. 966, 81 W.Va. 
555V, ■ 

Reduction of amount of recovery 
'generally^ sOe the C.J.S. title Trial 
I 517, Also 37 C.J. P llOl note 49 
et' seq. 

X. Black 

SL Black L.D. 

3- N.Y.—Blaufus v. People, 69 N.Y. 
107. Ill, 25 Am.R. 148, quoting 
Richardson D. 
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Stmilaxly defined 

To invoke condemnation; to curs®; 
to swear; to invoke condemnation 
upon; to condemn to eternal punish¬ 
ment in a future world; to conslih 
to perdition.—Orf v. State, lit So. 
202, 147 Miss. 160. 

4. Ga.—Foster v. State, 25 S.E. 
613, 99 Ga. 5®, 57. 

17 aj, p 1128 note 8. 

5. Ala.—r^Snatth v. Agee, So. 647, 
649, 178 Ala. 627, Anii.Cw.l915B 
129. 

6. **metwex§Mg to iSm Suda^ School 
being held in the church, [the 
phrasel implied Divine condemna¬ 
tion."—Orf V. State, 113 So. 262, 147 
Miss, 160. 

7. Miss.—Orf V. State, supra. 

8. Black L.D. 

9. Escriche Diccionario. 

10 . Black L,D. 

Xjamnatus coitus, an unlawful sex¬ 
ual connection.—^Black L.D. 

11 . Black L,D. 

12 . Black L.D. 

A suxoty is damidfled when a 
judgment is obtained against him.— 
McLean v. Lafayette Bank, C.d 
Ohio, 16 F.Caa.No.S,8S8, 3 McLsha 
587. 



BAUm INJURIM ACTIO—DAMNUM 


25 C.J.S. 


BAMM IHJURL^: ACTIO. An action given by 
the civil lav for the damage done by one who in¬ 
tentionally injured the slave or the beast of anoth- 
er.i3 

BAMKOSA H^EEBITAS. In the civil law, a 
losing inheritance; an inheritance that was a charge 
instead of a benefit. 

BAMiN’OSXJS. In old English law, that which pro¬ 
duces loss, as distinguished from injnriosns, or that 
which works a wrong. 

BAMNUM, A Latin word equivalent to, and from 
which are derived, the English ^^damage,” the French 
‘^dommage,” and the Spanish ^^daho.’’^® In the civ¬ 
il law, it is a technical term meaning generally loss 
or damage or, more specifically, the loss caused 
by one person to another, or to his property, either 
with the design of injuring him, or with negligence 
and carelessness, or by inevitable aeeident.^^ 
‘‘Damnum” has been distinguished from “injuria,”^® 
and from “quasi delits” or “quasi offenses-”^^ 

In 17 Corpus Juris page 1124 notes 18 to 33, ci¬ 
tations of civil law authorities are given in support 
of the classification into “damnum datum,” the or¬ 
dinary ease, where the injury had been actually in¬ 
curred, and “damnum infeetum or metuendum” 
where it was merely apprehended, in which ease, 
in addition to the “legis actio,” or legal action, the 
law gave as remedies a security called “cautio dam- 
ni infeeti,” and the “interdietum prohibitorium,” the 


parent of the modern injunction; also into “dam¬ 
num emergens,” where the injury affected existing 
estates or interests, and “lucrum cessans” which was 
a loss of prospective profits; and also of the discus¬ 
sion of the causes or sources of “damnum,” name¬ 
ly “casus,” unforeseen casualty or misfortune, also 
called “vis major” or “force majeure,” correspond¬ 
ing broadly to the “Act of God” of the English law, 
and voluntary act or omission, which ordinarily gave 
rise to liability. 

Damnum absque injuria. Literally “A loss with¬ 
out an injury damage without legal injury, or 
legal remedy.22 It is a phrase used to describe a 
loss arising from acts or conditions which do not 
create a ground of legal redress.23 The idea con¬ 
tained , in the phrase is expressed more explicitly in 
the maxim, Ex damno sine injuria non oritur ae- 
tio.24 As negativing ground for action see Actions 
§ 15 b, and as specifically applied see the particular 
titles throughout this work as indicated in 17 C.J. 
p 1125 note 34. 

Damnum fatale. In the civil law, damages caused 
by a fortuitous event or inevitable aeeident.^5 The 
civilians included in the phrase “damnum fatale” all 
those accidents which are summed up in the com¬ 
mon-law expressions, “ ‘Act of God,^ or ‘public ene¬ 
mies,’ ” although, perhaps, it embraced some which 
would not now be admitted as occurring from an 
irresistible force.26 “Damnum fatale” has been 
compared with, or distinguished from, “Act of God” 
see 1 C.J.S. p 1431 note 13. 


13. Black L.D. 

14. Black li.D. 

Proi>eTty of ’bankrupt 

A name given by L»ord Kenyon to 
that species of property of a bank¬ 
rupt which, so far from being val¬ 
uable, would be a charge to the 
creditors; for example, a term of 
years where the rent would exceed 
the revenue.—^Provident Life & 
Trust Co. V. Fidelity Ins., Trust & S. 
D. Co., 52 A. 34, 37, 203 Pa. S2, 90. 

15. Burrill L.D., citing Bmcton fol 
231 b. 

16. Porto Rico.—^Diaz v. San Juan 
Light & Transit Co., 17 Porto 
Rico 64. 73. 

17 C.J. p 1123 note 16. 

17. See 17 C.J. p 1123 note 17. 

18. Porto Rico.—Diaz v. San Juan 
Light & Transit Co., 17 Porto 
Rico 64, 73. 

18. U.S,—^King V. Lamborn, Idaho, 
186 P. 21, 28, 108 C.C.A. 123. 

17 C.J. p 1123 note 16 [bj. 

20. La.—Edwards v. Turner, 6 Rob. 
382, 384. 

17 C.J. p 1123 note 17. 


21. IJ.S.—Marbury v. Madison, 1 
Cranch 137, 164, 2 L.Ed. 60. 

17 C.J. p 1125 note 35. 

22. Ind.—Cleveland C. C. & St. L. 
Ry. Co. V. Mumford, 197 N.E. 826, 
835, 208 Ind. 655. 

S.C.—^Milhous V. State Highway De¬ 
partment, 8 S.E.2d 852, 855. 

23. U.S.—^Marbury v. Madison, 1 
Cranch 137, 163, 2 L.Ed. 60. 

17 C.J. p 1125 note 36. 

BiscoutliLuauce of a favor 

“No one, legally speaking, is in¬ 
jured or damnified unless some 
right is infringed. The refusal or 
discontinuance of a favor gives no 
cause of action,"—Cleveland, C., C. 
& St. L. Ry. Co. V. Mumford, 197 
N.E. 826, 835, 208 Ind. 655. 

The principle has been applied inr: 
Cal,—-O’Leary v. Herbert. 65 P.2d 
834, 837, 5 Cal.2d 416, quoting Cor¬ 
pus Juris—Coleman v. California 
Yearly Meeting of Friends Church, 
81 P.2d 469, 470, 27 CabApp. 2 d 579. 
Fla.—Sutton v. Gulf Life Ins. Co., 
189 So. 828, 829, citing Corpus Ju¬ 
ris. 

Iowa.—Cole v. City of Des Moines, 
232 N.W. 800, 801, 212 Iowa 1270. 
Kan.—^Alster v. Allen, 42 P.2d, 969, 
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971, 141 Kan. 661, citing Corpus 
Juris. 

Tex.—Bondies v. Glenn, Civ.App., 119 
S.W.2d 1095, 1098, quoting Corpus 
Juris. 

17 C.J. p 1125 note 36 [b]. 

24. Pig-gott Torts p 123. 

“It is an ancient maxim that a 
damage to one without an injury 
. . . does not lay the foundation 

of an action; because, if the act 
complained of does not violate any 
of his legal rights, it is obvious that 
he has no cause to complain."—^Ala¬ 
bama Power Co. v. Ickes, D.C., 58 S, 
Ct. 300, 303, 302 U.S. 464, 82 L.Ed. 
374. 

25. Bouvier L.D. 

26. Ind.—Thickstun v. Howard, 3 
Blackf, 535, 536. 

17 C.J. p 1125 note 40. 

Held included 

(1) Pirates, storms, etc.,, have be^u 
classed as “damnum fatale."—Hays 
V. Kennedy, 41 Pa. 378, 381, 382, 80 
Am.D. 627. 

(2) “The civil law treated • • • 

robbery ... as damnum fa¬ 
tale.”:—King V. Shepherd, C.C.Mass., 
14 F.Cas.No.7,804, 3 Story 349, 357. 



25 C.J.a 


DAMNf!M-^r)A^Y^E 01? DAXflXi? 


Dampium i^riedkium ci imihmi A v^^ry 

pre,giia!it and reasonable .t^Toimd of -.iirpieiijn.-" 

Damnupii ret amtsse. In the civil law, a aris- 
from a paynient made by a party in eoiisH'inenre 
of an error of 

BAMFUM ABSQUE IFJUBIA ESSE POTEST.*-"^ 

BAMFUM SIFE IFJUEIA ESSE POTEST.-’' 

BAMP—PROOFIFG'. A proee»^s, known by that 
name in the trade, and deseribed as a roat of as¬ 
phalt laid on from a spray gim, as di^tinsmished 
from fabric or felt, alteniatini? with asphalt or 
pitch, known in the trade as “membrane water- 
proofing.”3^ 

DAN. Anciently the better sort of men in En«r- 
land had this title; so the Spanish Don. The old 
term of honor for men, as W’e now say Master or 

Mister.32 

BAFGE or BANCIFG-. A succession of more or 
less regularly ordered steps and movements of the 
body, commonly guided by the rhythmical intervals 
of a musical accompaniment; any leaping or glid¬ 
ing movement with more or less regular steps and 
tnmings, expressive of or designed to awaken some 
emotion.It has been said that popular dances 
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. I^iWce h>mse nr din'e ludL It in*- be'oji that 
the term does not rH|!iire detuntUHi hy h-gisbitiiri's 
when n-*ed in rtatme.s wuee it ha^* inejuit anil 

now meaji>, n place maiiitnined for promiee»;i4is am! 
pidilie daneing, the nale-^ for to wldeli 

are no? based on persm^al beleetioii or invitatiom-* 

Marathf>n dance confesi ar pcrfurmance, A con¬ 
test involving contestants on the danee iliM)r iljine- 
ing, walking, rinming, mining to nnisie prodm^eil 
hy radio or orchestra. The time elerwmt distiri- 
gnishes it from the onliiiar>’ fonii of exercise or 
amusement, the contest ^^«netimes going mi day 
after day. Its c*ssential charaett^r remains the same 
by whatever name it may be called.^^ 

Public dancing academy. Any room or place in 


27. Mo.—state v. Crawford, 12 S.W. 
354, 99 Mo. 74, 79, quoting Burrill 
Circumstantial Bv. pp 333--335. 

28. Burrill KD., citing 1 Mackeldey 
Civ.B. p 164 § 165. 

29. A maxim meaning “There is 
such a thing as damage without in¬ 
jury.“—Morgan Leg.Max. 

30 . A maxim meaning “There may 
be damage or injury inflicted with¬ 
out any act of injustice.”—Black L*. 
D. 

31. N.H.—N, E. Redlon Co. v. 
Franklin Square Corporation, 195 
A. 348, 352, 89 N.H. 137. 

32. Black L.D. 

33. Century D. 

34. N-Y-—People, on Complaint of 
Granville v. Bernqutst, 3 N.Y.S.2cl 
594, 595, 596, 167 Mise. 293. 

Origin, and forms 

“There have been dances from the 
earliest savages who worked them¬ 
selves in their ferocious war dances 
into frantic mechanical intoxication, 
capable of carrying them irresisti¬ 
bly to victory, the ‘rain doctor* of 
Central Africa dance mystic dances 
to bring rain, the wives of Gk>M 
Coast negroes dance a ^battle dance* 
to give their absent husbandiS cour¬ 
age at the front. Many anci^t re¬ 
ligions had dancing as one of 


[their) principal forms of 
worship and in modern times the 
Shakers and some negro cults. . . . 
Not so many years ago the Vir¬ 
ginia Reel, the Cotillion, the square 
dances, the Lanciers, the graceful 
Minuet and the Cake Walk were 
popular numbers interspersed be- 
tw'een waltzes and one-steps. Ver¬ 
non Castle, exponent of the one-step, 
invented the Castle Walk, Every 
one of these dances, as well as 
many more, had walking continuities. 
Today there is a whole new varia¬ 
tion of dances, such as Shag, Truck- 
in*, the Susy-Q, and the Big Apple. 
All rules of dancing are entirely dis¬ 
banded. Couples walk around 
through the entire dance and sud¬ 
denly glrate into the most , 
unsuspected antics, the dancers go 
separately and in all directions. The 
Big Apple takes the ‘cake*; any¬ 
thing goes.”—People, on Complaint 
of Granville v, Bemquist, supra. 

3& N.T.—-People, on Complaint of 
Granviile v. Beraquist, supra.. 

36. Eng.—^Quaglienl v. Matthews, 6 

B. & S. 474, 481, lU 474, 

123 Reprint 1270. 

37. Minn.—^State v. Rosenfleld, 12$ 
H.W. 1088, 1069, 111 Mlnm 301, 
137 Am.ait' 557, 29 BJ^A.,N.a, 
331. 


Mont.—State v. Locmis, 242 F. S44, 
347, ?5 Mont. U, 

MMA to include 

A place for danelng maintaln^^d m 
a part of premises used algv> Cor a 
tavern or restaurant 
StetEor V. ChiDpewa Coanty. 271 N. 
W. 525, 52S, 225 Wl». 125. 

Held not to Inclmd® 

Cl) An open air dancing pavillort 
In a private amu^eTOont park 
ducted for profit.—-Israel v. New 
Orleans. 5^ So. 85«\ 852, l^i, &&ft. 

C2) A private studio for Instruct¬ 
ing children In dancing.—Kipney v. 
Wlnslett, 157 S.K 297, S38. 172 Ga. 
277. 

<3> A restaurant where d&nclisg 
is permitted m incident to the res¬ 
taurant business. 

Colo.—Cosmos V. City and County 
of I>enver, 7© F.2d 141, 312, Mn 

Colo. 69. 

III.—^Feople V. Dover, 237 Ill.App. 65, 
$ 2 , 

3®. N.Y.—People, on Complaint of 
Granville v. Beraquist, 3 N.Y.S.2d 
$94, 596, 167 MIse. 293, 

Mxam ‘Waakatlson* is a mia- 
Bonier and the barest kind of sub¬ 
terfuge. It is an attempt to come 
within the law by a mere title.”— 
People, on Complaint of Granville v. 
Benaquist, supra. 
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DANCE OB DANCING—DANGER 


25 C.J.S. 


vMcli dancing is taught for a consideration to all 
applieaiits.s^ 

Round dance. Dancing performed in couples, usu¬ 
ally by a male and a female, their arms clasped 
around or about the shoulders of each other and the 
couple thus together or synchronously moving over 
and around the dancing floor, performing a series 
of cadenced steps and rhythmic movements.'^ 

Other phrases: ^'Barroom, saloon, concert sa¬ 
loon, or dance hall,’^^^ '‘folk dancing,"modern 
dancing,”^^ and “private invitation dance.”^^ 

BAOTIG-ELT or BANEG-ELD. A tribute originally 
of one, afterward of two, shillings, whiich came to be 
imposed upon every hide of land through the realm, 
levied by the Anglo-Saxons, for maintaining (it is 
supposed) such a number of forces as were thought 
sufficient to clear the British seas of Danish pi¬ 
rates, who greatly annoyed their coasts, or to buy 
off the ravages of Danish invaders.'^^ 

BANELAGrE. A system of laws which was intro¬ 
duced by the Danes on their invasion and conquest 
of England, and principally maintained in some of 
the midland counties, and also on the eastern 
coast.^® 

BANGtER. a general or generic term which im¬ 
plies or includes peril, jeopardy, hazard, and risk, 


and, in particular connections, refers to exposure or 
liability to injury;defined as meaning exposure 
or liability to injury, loss, pain, or other evil; risk; 
inseeurity.^^ The term is a relative one and, in one 
of its frequent applications, includes such contin¬ 
gent harm or injury as reasonable prudence ought 
to foresee and provide against as probably in pros¬ 
pect ]ias been held to be the equivalent of 

“jeopardy,” and “peril.”^0 

Imminent danger. Immediate danger—one that 
must be instantly met; one that cannot be guarded 
against by calling on the assistance of others or the 
protection of the law.^^ 

Real danger. Such danger as is manifest to the 
physical senses, distinguished from “reasonable dan- 

ger.”52 

Reasonable danger. Something to be judged of 
by an exercise of reason and judgment,—exercised 
upon acts which require construction to make their 
meaning apparent.5 3 

Unavoidable danger. It has been said that it may 
be doubtful whether the phrase properly means 
more than “inevitable accident.”54 

Other phrases: “Apparent danger,”^^ “danger of 
becoming a public burden,6 ^^exposure to obvious 
danger,“exposure to unnecessary danger,”58 «ex- 


39. “It includes a room in a school 
building-, and the parlors of a build¬ 
ing otherwise used as a private 
house, but it does not include rooms 
where public dancing is indulged in 
without the aid of an instructor."'— 
People V. Wilber, 90 N.R 1140, 1142, 
198 N.T. 1, 27 L.R.A.,N.S.. 357, 19 
Ann.Cas- S26. 

40. Cal.—^Hardwick v. Pruitridge 
Board of School Trustees, 205 P. 

49, 55, 54 CaLApp. 690, 712. 

41. La.—Israel v. New Orleans, 58 

50, 850, 852, 130 La. 980. 

42. Cal.—Hardwick v. Pruitridge 
Board of School Trustees, 205 P. 
49, 55, 54 CaLApp. 696, 712. 

43. Cal.—Hardwick v. Pruitridge 
Board of School Trustees, supra. 

44i B.C.—Edwards v. Pairview 
Lodge. 28 B.C. 557, 3 West.Wkly. 
867, 868. 

45. Black L.D. 

“Xfc contiaued a tax until the time 
of Stephen, and was one of the 
rights of the crown. The Pane^eld 
was levied as a land-tax by the 
Norman kings,** it disappears under 
that name after 1163, but in fact 
continued under the name of tal¬ 
lage."—Black L.D., citing 3 New 
English D. 26. 

4S. Black L.D. 


47. Mo.—-State v. Londe, 132 S.W. 
2d 501, 506—Duvall v. Brooklyn 
Cooperage Co., App., 275 S.W. 586, 
588. 

48- Conn.—Redgate v. Doyle, 195 A. 

196, 198, 123 Conn. 291. 

Similarly expressed 

“Jeopardy; exposure to loss or 
injury; peril."—Black L.D. 

49. Ala.—Drennen Co. v. Jordan, 61 
So. 938, 939, 181 Ala. 570. 

“When applied to a road or street, 
[danger is] a relative term and [its] 
meaning is affected by such factors 
as speed and the direction of traffic 
over them."—Mayor and Council of 
City of Cumberland v. Turney, Md., 
9 A.2d 561, 571. 

50w Idaho.—^U. S. v. Mays, 1 Ida¬ 
ho, 763, 770. 

17 C-J. p 1126 note 49. 

51. U.S,—TJ. S. V. Outerbridge, C. 
aCaL, 27 P.Cas.No.lS,978, -5 Sawy. 
620, 624. : 

17 C.J. p 1126 note 47 [d]—31 C.J. 
p 251 notes 9-^12. 

“immiiient and absolute dangrer” 

U.S.—The Urko Mendi, D.CJPa., 216 
F. 427, 429. 

^^ Xmani nent and apparent danger” 
Or.—State v. Gray, 79 P. 54, 46 
Or. 24. 


“Imminent danger of insolvency” 

U.S.—In re Maplecroft Mills, D.C. 

S. C., 218 P. 659, 670. 

52. Tex.—Allen v. State, 6 S.W. 187, 
189, 24 Tex.App. 216. 

52 C.J. p 1156 note 88. 

53. Tex.—Allen v. State, supra. 

52 C.J. p 1185 note 81. 

54. Ohio.—Union Mutual Ins. Co. 
V. Indianapolis & Cincinnati R. 
Co., 1 Disn. 480, 12 Ohio Dec. (Re¬ 
print) 745. 

55. Iowa.—Hill v. Rogers, 2 Iowa 
67. 

Kan.—Sloan v. Pierce, 85 P. 812, 819, 
74 Kan. 65. 

See also Apparent 3 C.J.S. p 1427 
note 92. 

56. N.T.—People v. Dimitry, 297 N. 

T. S. 1002, 1007, 163 Misc. 279. 

57. Ala.—National Life & Accident 
Ins|. Co. V. Lokey, 52 So. 45, 47, 
166 Ala. 174. 

58. U.S.—Micca v. Wisconsin ISTat 
Life Ins. Co., C.C.AIIL, 7^ P.2d 
710, 712. 

N.C.^—Oakley v. National Casualty 
Co., 7 S.B.2d 495, 496, 217 N.Ct 
150. ' i 

Wis.—Shevlin v. American Mut. Acc. 
Assoc., 68 N.W. 866, 867, 94 Wts. 
180, 36 L.R.A. 52. 

25 C.J. p 218 note 44 [b]. 
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traordinary danger”59 “immediatp danger,"ira- 
pending danger,”61 “position of danger,”61’ “reai 
probable danger,”63 “seeming danger,'’64 “ 'sitnatioi; 
of actual exposure’ to danger,”6-'> “speeial daiiger,'*66 
“‘threatening or imminent’ danger,”®? and “vohin- 
tar4' exposure to unnecessary danger;”®* also “in¬ 
evitable dangers of the river,”69 “latent dangers,”'” 
“patent dangers,”ll “unavoidable dangers ,and acci¬ 
dents of the road,”l2 “unavoidable dangers of riv¬ 
ers,”^ 3 and “unavoidable dangers of the river navi¬ 
gation also adjeetively “danger trees,”!® and 
^‘danger 

Other phrases elsewhere discussed are listed in 
the subjoined noteJ"^ 

BANG-EHIA. In old English lav, a money pay¬ 
ment made by forest-tenants, that they might have 
liberty to plow and sow in time of pannage, or mast 


I 

I BAHGEROUS. to a rr‘hitiv# trTrn expre?- 

j of thi’ tLiit iirigafe/^ and 

j defined or vitli dangers, 

I full of ri>k, hazardo:-*-, |-#nioiLs f?r dead- 

j lyv^^ invfdviii^ nr to iiahle to in- 

iliet iiijiify or h.iruu or llkoly to harm/* Used Hf)©- 
eifleally with retorenee tu uripiiajiees and 
talities furnished to ^hlaiigrroii/’ lias 

been held to be h%iioriymoy,‘< with "art rc-ai-onably 
satVf'^3 jifiii if the ojfiOftite of, aiid 

contradi.stinguirthed from, 

Dangerous and enticing machine. One wliieh, 
when h.een, would inevitably and infiilliyy allure 
children to come upon it for the pitrfwse of play¬ 
ing upon it, and the natural and probable renult of 
such play would be the injury of the ehiid.®^ 


See also the C.J.S. title Negligence 
§§ 121-126, and 45 C.X p 957 note 
58-p 969 note 54. 

59. Mo.—Piorkowski v. A. Xeschen 
& Sons Rope Co., 176 S.W. 258, 
260. 190 Mo.App. 597. 

50. Ky.—Bailey v. Commonwealth, 
11 Bush 688, 689. 

61 . Tex.—St. Louis S. W. Ry. Co. 
V. Shiflet, 58 S.W. 945, 947, 94 
Tex. 131. 

35 C.J. p 921 note 52 [b]. 

62. Compared with 

“Position of peril,” “ ‘threatening 
or imminent’ danger,” and “ ‘situa¬ 
tion of actual exposure’ to danger.” 
—Redgate v. Doyle, 195 A. 196, 197, 
198, 123 Conn. 291. 

63. Actual as distinguished from 
imaginary 

“The court evidently intended by 
the term ‘real probable danger’ to 
say that the probable danger must 
be an actual fact, as distinct from 
one solely imaginary or apprehend¬ 
ed.”—Paducah V. Allen, 63 S.W. 981, 
984, 111 Ky. 361. 98 Am.S.R. 422. 

64. Construed to mean 
Appearances calculated to produce 

in a reasonable mind, and really pro¬ 
ducing, conviction of impending per¬ 
il to life or limb.—^Rogers v. State, 
62 Ala. 170, 174. 

Conn.—^Redgate v. Doyle, 195 A. 
196, 197, 198, 123 Conn. 291. 

66i. Phrase defined 

Uncommon and extraordinary dan¬ 
ger.—Ward V. Chicago, St. Paul, M. 

O. Ry. Oo., 55 N*W. 771, 77®, 
Wis. 601. 

Conn.—^Redgafce v. Doyle, 195 
A. 196, 197, 198, 123 Oonm 291. 
6a.' Gan.’—Canadian R.' Acc. Ins. 'Col 
V. McNevim' 92 'Gan*S.C. '194,- 199, 
201. , „ ^ ^ ^ 

69, ‘‘Perils at .Sjea*^ ,;oomp^;ed 
Pa.—Gordon v., 8 Serg4 ^ -R*. 

, 53®i, 5'p3* 11 Am-Dw ' , 


'70. Piira'Se defined 

Dangers not seen, or perceptible 
to the senses by their presence.— 
Williams v. Walton & Whann Co., 
32 A. 726, 729, 14 Del. 322. 

71. Phrase defined 

Dangers seen, or by their presence 
perceptible to the senses.—Williams 
V. Walton & Whann Co., supra—47 
C.J. p 1376 note 9. 

72. Included in the acts of Ciod 
Ind.—^Walpole v. Bridges, 5 Biackf. 

222 223. 

73. Mo.—Paddock-Hawley Iron Co. 
V. Pro\ idence-Washington Ins. 
Co., 93 S.W. 358, 361, 118 Mo.App, 
85. 

See also the C.J.S. title Insurance § 
855, and 38 CX p 1101 note 71 [d3. 

74. Pa.—Hays v. Kennedy, 41 Ps. 
378, 379, SO Am.D. 627. 

75. Ala.—^Alabama Power Co. v. 
Matthews, 147 So. 8S9, 890, 226 Ala. 

614. 

Phrase coi^txued 

Under grant to power company of 
right of way. with right to remove 
obstructions and danger trees a4- 
j,acent thereto, “danger trees” held 
to mWn trees which by reason of 
size, condition, and contiguity to 
right of way involved concrete 
threat of injury to its lines.—Collins 
V. Alabama Power Co., 168 So. 868, 
869, ' 214 Ala. 643, 46 AUR. 1459. 

76. Mo.—Brown v. Alton R. Co., 

App., 132 ' S.W.2d 713, 727—Nelli 
V. Alton R, Co., App., 113 S^W.^d 
1673, 1075. ' ' “ 

'77- ‘Appearance of danger’^ see Ap¬ 
pearance 6 CJ^.S. p 3 note 41. 
“Avert the danger res^ ,or to the 
defendant apparent” and ^Averted 
or'avoided the dtoger*' see Avert 7 
CJ.S. p 1308 notes 70, 71. 

"Capabie of appreciating danger” 
,,see Appreciate 6 C.J,S. 'p 93 note S. 
“Dangew of. navigation’" as **per^'' 


its of navigation” the C.J.S. ti¬ 
tle Insurance § 856, also 2g C.X p 
1201 notes 7S, 79. 

“Dangers of the river” as “peril*? 
of rivers” see the C.J.S. title Ins'ur- 
ance § 855, also 38 C.J. p 1101 notes 

71, 77. 

“Dangers of the road” as “impjs^di- 
ment conseement upon the condition 
thereof” see the C.J.S. title Insur¬ 
ance I 798, also 42 C.J. p 799 note 71- 
p 800 note SI. 

“Dangers of the sea” a# "perils of 
the sea” see the C.J.S. title Insure 
ance | S54, also 3S C.J. p 1099 note 
28-p 1100 note 70. 

“Know and appreciate the danger” 
see Appreciate $ C.XS. p 93 note $• 

7a Black L.D. 

7®. Mo.—Neagle v. City of Edina, 
App., 53 S.W.2d 1077, 1080. 

Iowa.—Hanson v. Anamos*. 15i 
N.W^ 501, 595, 177 Iowa 161, 

Mo.—Neagle v. City of Edina, App., 
53 S.W,2d 3077, 1080. 

N.C.—Scales v. Lewellyn, $§ S.E, 
521, S22, 172 N.C. 4t4. 

17 C.X p 1126 notes 51, 52, S4* 5S, 51- 
'60. 

81. “D'wdly^ hKtsrehattgaabl® 

Mo.—State V. Larkin, 21 Mo.App- 
410, 411. 

82. Iowa.—Hanson v. Anamosa, 158 
N.W.'591, 515,^ 177 lOwa 301. 

831' Mo.—Rigsby V. Oil Well Supply 
Co., 108 S.W. 1121, lilL 180 Mo. 
App. 12S. 

17 ax p 1127 note «3. 

84* Iowa,—Hanson v. Aimino»% 1,1® 
N-m- m\ 591, 177 Iowa 101. 
Tt"^oat#s V. Canmn, 5l Vt. 131» 
197. , 

!'«* N.y.—Walsh V. ; R. 

Co.,, m um im, i§n, m$, 

801,' 45 Ato.S.R. 615, 2? ak..A 
—Travtll V. Ba-tantria^m^ 75/N.T*& 

pg, m% n App^Div-, 




DANGEROUS 25 C.J.S. 


Dangerous and unsafe. The equivalent of ‘^not 
reasonably safe.”^^ 

Dangerous animal. A term not limited to such 
animals as are dang-erons to mankind, bat whieh will 
include also those that are dangerous to sheep or 
other animals,^^ 

Dangerous business. A business that gives to all 
persons in the vicinity reasonable apprehension of 
danger both to persons and property. 

Dangerous exposure. In its maritime application, 
the term has been described as not the mere possi¬ 
bility of injury through some mischance not rea¬ 
sonably likely to occur, but an exposure that is 
clearly liable to receive or inflict injury in the ordi¬ 
nary chances, mistakes, and hazards of navigation, 
such as are to be reasonably apprehended as liable 
to arise.^9 

Dangerous instrument or dangerous instrumental¬ 
ity. Instruments and articles in their nature cal¬ 
culated to do injury to mankind, and generally in¬ 
tended to accomplish that purpose.^® 

Dangerous machine or dangerotis machinery. 
Machines, machinery, or parts of machinery are dan¬ 
gerous if in the ordinary course of human affairs 
danger may be reasonably anticipated from the use 
of them without protection,^! entailing on their 
owner the duty that due care should be used and 


that they should be kept and maintained in a safe 
and proper condition. 

Dangerous occupation. An occupation is danger¬ 
ous whenever there is reason to anticipate injury 
to the person engaged in it, whether the risk aris¬ 
es from the inherent character of the work or the 
manner in which it is in fact carried on, even 
though the danger may be reduced or eliminated 
by the exercise of due care and skill on the part of 
the employee.93 

Dangerous proximity. At and near, or in imme¬ 
diate proximity to, something dangerous.94 

Dangerous situation. One from which danger or 
accident may be reasonably apprehended, not one 
whieh may possibly happen. 9 ^ 

Other phrases: Actually dangerous,”^® ‘^com¬ 
bustible or dangerous materials” see Combustible 
15 C.J.S. p 241 note 75, “dangerous agency,“dan¬ 
gerous allurement,”9*8 “dangerous and [or] deadly 
weapons” see the C.J.S. title Weapons § 6, also 68 
C.J. p 29 note 75--p 31 note 5, “dangerous and ex¬ 
tra-hazardous,”^ ^ “dangerous callingf^ see Calling 12 
C.J.S. p 886 text and note 68, “dangerous condi¬ 
tion,”! “dangerous contrivance,“dangerous de¬ 
fect,“dangerous disposition,“dangerous em¬ 
bankment,”^ “dangerous embankment and defective 
railing,”^ “dangerous employment for child under 
. . . [specified age],”'^ “dangerous knife,”S “danger- 


86. Mo.^—Hall V. St. Joseph, 146 S. 
‘ W. 458, 461, 163 Mo.App. 214. 

87. Eng.—^Williams v. Richards, 

[19073 2 K.B. 88. 

See also Animals § 148 c. 

88. N.Y.—^Atlantic Dock Co. v. Lib¬ 
by, 45 Isr.T. 499, 509. 

17 C.J. p 1127 note 69. 

U.S.—^The Overbrook, N.T., 142 
‘ P. 950, 952, 74 C.C.A. 120. 

17 C.J. p 1128 note 73. 

90. Fla.—State ex rel. Nelson v. 
Quigg, 196 So- 417. 

N.Y.—Loop V. Litchfield, 42 N.X. 

351, 359, 1 Am.R. 513. 

17 C.J. p 1128 note 74. 

91. Mo.-—Grott V. Johnson, Ste¬ 
phens & Shinkle Shoe Co., 2 S.W. 
2d 785, 789—Simon v. St. Louis 
Brass Mfg. Co-, 250 S.W. 74, 76, 
298 Mo. 70. 

17 C.J. p 1128 note 77. 

92. U.S.—^Texas & P. R. Co. v. 
Barrett, Tex., 67 P. 214, 218, 14 

■ C.C.A. 373, affirmed 17 S.Ct. 707, 
166 U.S. 617, 41 L.Ed. 1136. 

17 C.J. p 1128 note 76. 

93. Kan.—Casteel v. Pittsburg Vi¬ 
trified Pav. etc.. Brick Co., Il2 P. 
145, 146, 83 Kan. 533. 

La.—^Alexander v. Standard Oil Co. 


of Louisiana, 72 So. 806, 812, 140 
La. 54. 

17 C.J. p 1128 note 78. 

84. Ind.—Kling v. Inland Steel Co., 
96 N.E. 337, 97 N.E. 529, 177 Ind. 
201, 207. 

Pa.—Pritsch v. Atlantic Refining 
Co., 160 A. 699, 701, 307 Pa. 71. 

95. N.T,—Hancock v. New York 
Cent. <& H. R. R, Co., 91 N.Y.S. 
601, 603, 100 App.Div. 161. 

17 C.J. p 1128 note 81-87. 

96. Wis.—Stiller v. Chicago, & N. 

' W. R. Co., 6 N.W. 303, 307, 49 

Wis. 609. 

17 C.J. p 1126 note 61 [a]. 

97. Pla.—Crenshaw Bros. Produce 
Co. V. Harper, 194 So. 353, 366. 

Kan.—Capps v. ’ Carpenter, 283 P. 

655, 657, 129 Kan. 462. 

Ohio.^—Hanratty y. Godfrey, 184 N. 

B. 842, 843, 44 Ohio .^pp. 360. 
iPa.—Goodpasture v. Simpson, 199 A. 

222, 225, 330 Pa. 225. 

Tenn.—King v. Smythe, 204 S.W 
296, 297, 140 Tehn. 217, L.R;A. 
1918F 293. 

93. Bescxibed as a phrase used in. 
the law' of negligence relating to 
minors.—Akyon Waterworks Co. v. 
Swartz, 28 Qhio Cir.,Ct;. 627, 633. . 

99- Ill.—Sheeden v. Industrial Com- 

1000 


mission, 10 N.B.2d 327, 330, 366 
Ill. 552, 113 A.L.R. 1447. 

1- Ill.—Mengelkamp v. Consolidated 
Coal Co., 102 N.E. 756, 259 Ill. 
305, 309. 

17 C.J. p 1128 note 72. 

See also the C.J.S. titles Master ajid 
Servant §§ 214, 215, and 39 C.J. p 
338 note 1-p 342 note l8, Municipal 
Corporations §§ 795-800, and 43 0. 
J. p 991 note 44-p 998 note 26. , 

2. Cal.—^Morse v. Dougrlas, 290 E. 
465, 467, 107 Cal.App. 196. 

3. Ala,—City of Birminghain y. 
Smith, 163 So. 611, 612, 231 4a. 
95. 

4. N.Y.—City of Rochester y. 

Thurston, 16 N.X.S.2d 71, 73/ ?^ 
172 Misc. 1030. 

5. N.H.—^Leslie y. City of 
101 A. 661, 662, 78 N.PI. 607. 

17 g.J. p 1126 note 51 [a]. i 

6* N.H,—^Wentworth v. Plttsfielc^' 

A. 218, 219, 73 N.H. 358—Miner i! 
Hopkinton, 60 A. 483, 434 , 73 2^ 
H. 232. , , ' , 

7. S,D.p^Koenekamp v. Pioasjao^ ^ 
", N.yiT-,':74, '77„ 64 ",8.1)^ ' 5671-"'.; ' - 

8. A statutory phrase which 
been interpreted to fnciude a' 
razor;" that is, a ra^r which has 
edge indented after being suibii^siei 
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ons. noxious, or offensive to the nei;rhUrin»f iiiiinhit- 
anth,”9 "danperous or defeetive eoiaJitioii,"! ’ “rfaii- 
gerous in itself,” “dangerous of itseh," or "danger¬ 
ous per se,”ii “dangi-rou.s place,"’-' “<iai!ffproH» plaer 
in which to work,”’^ “dangerous sliot,”” "dangeroiH 
strueture.s” see the C.J.S. title N-ii-ances ^ 4(i, al-o 
46 C.J. p 699 note 36-p 700 note "so, "dangerous siih- 
stanee,"i5 “dangerous to life,”’6 “dangerous to the 
life or limb,”i‘ “dangerous trade or lji!«incefi,"’^ 
“dangerous, unsafe, and improper place,”’® “dan¬ 
gerous weapon [or weapons]” see the C..T.S. titles 
Assault and Battery § 77, Robbery § 16. also 54 (’. 
J. p 1021 note 27, and Weapons § 6, also 68 CJ. p 
29 note 75-p 31 note 5, “dangerous work,”^® “inher¬ 
ently dangerons,”2i “of turbulent, quarrelsome, and 
dangerous disposition,”^^ “unsafe, insecure, and 
dangerous condition,and “unsound and danger- 
ous.”2^ 

DAKISM. The act of lending money on usury.*® 

DANO. A Spanish law term, derived from the Lat¬ 
in damnum,*® and defined as meaning damage; the 
deterioration, injury, or destruction which g man 
suffers with resptect to his person or his property by 
the fault (culpa) of another.** 

Danes maliciosos. Malicious mischief.*® 


; DASS ET KEOTEirS NIHIL DAT.” 
i DANSEUSE, .\ darcr wh» ill 

\ 

I 

i DAMS DM PAYS MBEl, OM OEIE 1EAD0ODP, 
; QDIQD^OM SODPF:^ PID; DAMS DM PAYS 
I DE TYEAMMIE, OM SE PIAOT PED QDOD 
! QD*OM SODFFEE BBADCOD'E^^ 
i 

I DAFIFEE. A ^‘ti'wani of tliktr the #? e 

i 

I 

I 

DAEDAMABII. In EomiB law, fi’tmm wlio 
iaoBO|mlizo4 prain and otiiw |WKlist?e ©f tho 

DAEE. Latin, litorally to a Umi of tlie 

civil law, meaning to transfer pTO|>frt.y.^^ 

DAEK. la the sense of color, the* term descril^ 
no partienkr or distinctive color, hiii can iwed 
in connection witli my of primary and 

simply meaxib a deep bhade of color, wliieli expresi^ 
m tise absence of a light shade of colon^^ 

In the sense of time, the word is fre«t neatly iwed 
in ordinary conversation in referring to the fW»riod 
of time after nightfall; it does not necessarily 


to heat, so that it presents a ser¬ 
rated surface.—People v, Criscuoli, 
149 N.Y.S. 819, 820, lg4 AppJ>iv. 
119. 

9. N.T.—^Moubray v. G. & M. Im¬ 
provement Co., N.Y.S. 842, 

843, 178 App.Piv. 737. 

10. Cal.—Boyce v. San Diego High 
School Dist of San Diego County, 
10 P.2d 32, 63, 21S Cal. 233—Huff 

V. Compton City Grammar Sehool 
Dist., 267 P. 9l8, 919* 92 <>l.App. 
44. 

11. Fla.—Southern Cotton Oil Co, v. 
Anderson, 86 So. 629, 632, 80 Fla* 
441, 16 A.D.K. 265. 

Miss.—^Barmore v. Vtchshurg; S« & 
P. R. Co., 38 So, 210, 215, 85 Miss. 
426* 70 KlUt, 627, 3 Ann.Cas, 594. 

12. Cal.—Fernandes v. Saommehto 
City B, Co,, 62 Cal. 45, 48, 

Iowa.—Bird v. City of Eedfenh, 284 
' N.W.' 438* 442V 23^ Iowa 456. 
la. Miss,—“Wade-tStevens Lumber 
Co, V. Addy, 194 So. 303, 304. 

14- Mo.-^Moyar v. Grefe do^ Co,; 

82 S.W.2d 924, 929, -229 l^OvApP, 

. 811.1 

15. ’ W.Ta;-—Adams'T, Tltgtnian 
- oUne & Oil Cb., it® A-R M, '66y' I®9 

W. Va, ,631. , '' , ' 

InA^—XwEtfe Walton; I«eai6iie uf, 
America v.- Jenl^S*, • 5' NAM 969, 
67#,’li03'I^d.A|#,,'^‘L, ^ ' //'; 


17. Minn.—Harvey v. Ruff, 204 K.' 

W, 634, 635, 164 Minn, 21. 

IB. N.Y.—Atlantic Dock Co, v. Lib¬ 
by. 45 X.Y. 499, 502. 

17 aJ. p 1127 note 61 fc). 

Sbe also Calling 12 C,J,a p 886 itxi 
and not© 68. 

1#. Ga.—Stewart v. Greene, 53 S.E, 
450, 451, 124 0&. 975. j 

20. D.S.—Maryland v. General' 

Stevedoring Co., UCM^, 213 F, 81*, 

IT C.jr. p 1129 note 92, ' 

See also the C.J,E., title Master'aisd'* 
.Servant'! 260, ami 39 CJT* p 453; 
note* 10* 61. J 

21 . N:a~-Scale® v. 'Leweliy% ■ i# a I 
; , K. 521, 522, lT2 bT.C, 494. 

SZ. Mo,—State r. 'Fieteher* 19f S.; 
W., 317, S22. ' ' 

23. Mo.—Hastey v„,Kainie, 217 S,W. 

50, 6®, II? Mo. 10i#. , 

24. WiA—Van Fraefete v* Ft*' HoW- 

:ard, 60 M.W., 1062* ’ IW3* 81’Wk 
570, 573. , ■ , ' 

' ' BlaA LD. ■ 

M,''- Porto' v, San, dnan 

l 4 l,ghtA Transit,'Cow, iTPortb felt© 

'64'7®., , ’ ' 

BniiCk.‘lU.P. 

281 " 'porfco Bim.—i^te Beton- 
dea* 9 JPotto Eloo I®, 24.,' 


». ' A maxim meaning **On« who 
give# and ’ yet retains,' «f t, give 
©fleetMtlly.*'—^Trayner L«g.Ma*,, 1S2. 
m La,—Baron v. Placid#, I LitAnn. 
229, 210. 

Zl. ' Fa,*^Eoaeriip v. Klrtlfy, It 
Phlla. 2i». 2 It. 

BZ ,La.—'Baron v. FlacWe, 7 Im.. 
Ann. 229, 2$#. 

BZ A Frefieh maxim meaning *‘Iii a 
fnee coiiniry there Is much clamor^ 
with little suffering; in a desyotlc 
state, there Is little complalat bt^t 
mueh grievmn€‘#w'*<—-Tayler L, Gloss. 

WL Black LwD. , , , 

3S. R.I*-*-Stnte V. Eastern Coni Co., 

m A. X 4. 

BZ Andrews I^Sn-Bngllsh Lexicon. 

S7. waxloits pnrpoiiss of txiniafer 

'"When tWs transfer i» made ' In 
order to di*oh»rge a debt, it i» d*tlo 
Bolvendl antm#; 'when in order to re¬ 
stive 'ka ©QUlvnltnl* to create no ob- 
l|»itiom it' i* OontraheiMll ahl- 
‘ moj lastly^ when made donandi anl- 
:mo,,,frotn h^ere liberality, !t is 'a 
gift,' done' daiio,**—^Black L.D. 
l^ire wd iMEMBMiMsim 

iip fire mway in f#C' 'Or foW^. 
'4—BI»ck,L*D. ^ , 

, Art—Hidgojl v.i t|S AW. 

' m% 774, lit Ark.6lC 
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nify a time when or place where there is a total ab¬ 
sence of light, but may mean nighttime, or after 
nightfall, or a time when or place where there is 
but little light ;39 a time or condition for which 
^‘evening’^ may be a better word to use than ^^night- 
time/’^^ In this sense, the term has been defined as 
meaning absence of light; darkness; a place where 
or the time when there is little or no light; night; 
nightfalldestitute or partially destitute of light; 
wholly or partially without lights ^ 

Phrases: ‘‘Dark Jersey bull,”^3 and “it was dark 
at the time/^^^ 

DARKEY. A colloquial term applied to a person 
of color, and defined as meaning a negro; it is not 
a term of opprobrium.^® 

DARKKESS. The term is sometimes defined as an 
absence of light.^® 

DARRAIGN. To clear a legal account, to answer 
an accusation, or to settle a controversy.^'^ 

DARREIN. In law French, last,'*^ 

DART. A quick movement.'*^ 

Phrase: “Sudden dart.^’®® 

DASH. 

As a Notm 

A small horizontal line or mark made or drawn 
over certain letters to denote a contraction.® t In 
referring to the dash between figures, it has been 
said that the em dash or the en dash is often used 
to indicate the omission of the intermediate terms 

as. Degree of darlmeee 

“It does not necessarily signify 
that degree of darkness which en¬ 
veloped the Egyptians during the' 
time of the plague.”—^Wichita Falls' 

& N*. W. Ry. Co. V. Woodm^, 168 P. 

209, 210, 64 Okl. 326. 

40. Nev.—City of Las Vegas v. 

Schultz, 83 P.2d 1040, 1043, 69 Nev. 

1 . 

41. Okl.—Wichita Falls & N. W. Ry- 
Co. V. Woodman, 168 P. 209, 210, 64 
Okl- 326. 

42. Nev.—City of Las Vegas v. 

Schultz, 83 P.2d 1040, 1043, 59 Nev. 

1 . ' - 

43. Ark.—^rtidgell v. State, 162 S.W. 

773, 774, 110 Ark. 606. 

,44.' Okl.—Wichita Falls & N. W.’ Ry. 

Co. V. Woodman, 168 P. 209, 210, 64 
Okl. 326. 

45. Ga.—^Herhdoh v. State, 174 S.F. 

697, 609, 178 Ga. 832. 

46. Wash.—Collett v. Northern Paa 
K. Co., 

600. 


of a series which are to be supplied in reading, be¬ 
ing thus often equivalent to “to . . ., inclusive”-: 
thus, Mark IV, 3—20, or 3-20, that is verses 3 to 
20 inclusive; the years 1880-88, that is, 1880 to 
1888; and as so used distinguished from “hyphen.”® ^ 

As a Verb 

To draw with violence or haste; to rush with vio¬ 
lence; to strike violently; to shatter.®3 

As applied to masonry the term means that more 
than the joint is filled with mortar, the mortar be¬ 
ing smoothed with the face of the trowel instead of 
the point, and brought out even with the surface 
of the wall, and in this sense has been distinguished 
from “point.”®^ 

Phrases: “To dash the wall;’^®® and also “train 
dashed out from behind the box cars.”®® 

DATA. In old practice and conveyancing^ the date 
of a deed; the time when it was given; that is, 
executed. In another sense, grounds whereon to 
proceed; facts from which to draw a conclusion.®^ 

DATE. 

In Qoneral 

All the authorities give a definite meaning to the 
word in general, but show that it may have a dif¬ 
ferent meaning when that is necessary, ut res vale- 
at.®® 

Als a Noun 

Time;®® a given point of time;®® the point of 
time at which a transaction or event takes place, 
or is appointed to take place ;®1 that addition to a 

55. Pa.—In re Gulf Creek Bridge, 
supra. 

56. Tex.—Missouri, K. & T. R. Co. 
V. Burk, Civ.App., 146 S.W. 600, 
603. 

57. Black L.D. 

58. Eng.—Styles v. Wardle, 4 B, & 
C. 908, 10 E.C.L. 864, 107 Reprint 

. 1297. 

59. U.S.—In re Literary Digest, C, 
C.A.N.Y., 108 F.2d 808, 812, citing 
CJorpus 8'Tixis. , 

Minn.—McLean v. Sworts, 71 N.W. 
926, 926, 69 Minn- 128, 65 Am.93. 
566. ■ . ' . , 

60. Mo.—InteHor Linseed Co. v. 
r Becker-Moore Paint C6., 202 S.W. 

666, 569, 273 Mo. 433—Interior Lin¬ 
seed Co. V. Becker-Moore Paint Co., 
176 S.W. 308, 312, 190. Mo.App. 1. 

61. U.S.—^In re Literary Digest, C, 
C.A.N.Y., 108 F.2d 808^ 812,‘citittg 
Corpus^ JtLTls. 

Mo.—^Interior Linseed Oo* >. Becker- 


63' P. 225, 227, 23 Waeh. 


47. Black L.D. 

48. Black L.D. 

Darrelxi cdntlxiuance 

The last continuance.—Black* L.D. 
Darrein presentment' 

In old .English law, the- last pre¬ 
sentment.—Black L.D. 

Darrein seisin 

Last seisin; a plea which .lay in 
some cases for the^ tenant in a 
writ of right.—^Black L.D., citing 
Hunt V. Hunt, 3 Mete., Mass., 175, 
184. 

49. Webster New Int. D. 

50. Philippine.—U. S. v. Knight,'26 
. Philippine 216, 226.' 

51. Burrill L.D. 

17 C.J. p 1129 note 17. 

59. Ark.—Booe v. Sims, 216 S.W. 
669, 660, 139 Ark. 596. 

53. Tex.—Missouri, K. & T. R. Co. 
V. Burk, Civ.App., 146 S.W, 600, 
603. 

54. Pa.—In re Gulf Creek Bridge, 3 
Del.Co. 172, 173. ' 

1002 



25 C.J.S. 


BATE 


wi’iting or inscription, coin, etc., which specifies the 
time (as day, month,- and year) when the writing or 
inscription was ^ven, or executed, or made, etc.j^^ 
the designation or indication in an instrument of 
writing of the time, and place when and where it 
was made.63 applied to written instruments, the 
primary signification of the word, and the sense in 
which commonly used, is not time in the abstract, 
nor time taken absolutely, but, as its derivation 
plainly indicates, time given or specified, time in 
some way ascertained and fixedand, depending 
on the connection and context in which the word is 
used, the time of execution as given or stated in the 
instrument itself as distinguished from the time of 
actual execution or the time when the instrument 
becomes operative.®^ However, the date of a docu¬ 
ment may mean the time at which it is completed 
or it may mean the time at which it was issued so 
as to become operative, the time when the instru¬ 
ment was delivered and takes effect.®'^ The date 
in its ordinary meaning imports the day, month, and 
year, and this is also the legal significance of the 
word, and unquestionably is the popular as well as 
the technical meaning, the day of the month being 
quite as much a part of the date as the month or 
the year.®^ When day, month, and year are thus 
stated, the terni is definitb, certain, and complete.^3 

In particular connections, "date^' has been held 
synonymous with ^^time^^ see the C.J.S. title Time § 
1, also 62 C.J. p 960 note 5; and distinguished from 


^^day of the date,”70 ^fissuance.^’'^^ 

Date certaine. In French law, a deed is said to 
have a date certaine (fixed date) when it has been 
subjected to the formality of registration; after 
this formality has been complied with, the parties 
to the deed cannot by mutual consent change the 
date thereof.72 

Date of issue. The meaning of the phrase has 
been defined in specific terms in various applica¬ 
tions. As applied to bankruptcy proceedings, the 
time of the delivering out of a fiat in bankruptcy, 
as an operative instrument ;73 applied to bonds, 
notes, etc., of a series, usually the arbitrary date 
fixed as the beginning of the term for which they 
run, without reference to the precise time when 
convenience or the state of the market may permit 
of their sale or delivery; the date which the bonds 
and stocks bear, and not the date when they were 
actually issued, in the sense of being signed and 
delivered and put into circulation;74 to insurance 
policies, the date upon the face of the poliey,75 or 
the date of the application,76 or a date fibsed by 
agreement,77 depending upon the terms of the pol¬ 
icy; to patents, the date from which the patent 
takes date, or its term begins to run.78 ^g applied 
to insurance policies, it has been held that • the 
phrases ^^date of issue,” ^'date of this policy,” and 
^fissuance of this policy” are used interchangeably 
to express a single point of time.73 

Other phrases: ^‘Date hereof,“(iate of acci-. 


Moore Paint Co., 202 S.W. 666, 
569, 273 Mo. 433.- 
17 C.J. p 1130 notes 26, 27, 

Similarly expressed 

"The time when an event has hap¬ 
pened as, for instance, the date of a 
battle, a birth, a death, etc."—Smith 
V. New Tork, 4 N.T.S. 449, 450., 

62. Neb.—State v. Henton, 67 N.W. 
443, 445. 48 Neb. 488. 

63. Cal.—Oas Appliance Sales Co., 
Inc., V. W. B. Bastian Mfg. Co., 
262 P. 462, 454,, 87 Cal.App. 301— 
Hammond V. Ocean Shore Bev. Co., 
133 P. 978, ,980, 22 Cal.App. 167, 
quoting Bouvier 3Li.p, 

—Edgar v, S-kinner Packing Co., 
200 N.W. 992, 993, 113 N,eb. 752. 

64. XJ.S.—Mutual Life Ins. Co. - of 
‘New York v. Humi Packing Co„ 

Iowa, 44 S.Ct. .90, 91, 263 I7.S. 167, 
68 L.Ed. 236, 31 A.L..R. 102, 

—B.ement y. Trenton Locomo-, 
tive, & Machine, Mf^. Co., 32 N.X 
Law 513, 616—^Heller v.' Sweeney, 
135 A. 264, 265, 100 N.J.Eq. 150. 

65. IT.S.—State Mut. Life Assul*, 
Co. V. Stapp, C.CA.IU., 72 P.2*d 
142, 144. 

Falls .Portland Cement- 
Co. V. Van Wint^Coaist. Co., 232; N. 
Y.S. 410, 412, 225/APPfllv. 159. j 


Ohio.—Cavanaugh v. Prudential Life 
Ins. Co. of America, 10 N.EI.Bd 
1010, 1012, 56 Ohio App. 393. 
Wash.—Cantrell v. Prudential Ins. 
Co. of America, 63 P.2d 609, 610, 
189 Wash. 99. 

66. Eng.—^Jones v. Jones, Harr. & 
R. 341, 360. 

67. Eng.—^Jones v. Jones, L.R.1 C. 
P. 140, 143. 

68. Mo.—^Interior Linseed Co. v.' 
Becker-Moore Paint Co., 202 S.W. 
666, 669, 273 Mo. 433. 

N.J.—^Heller v. Sweeney, 136 A. 264, 
265, 100 N.J.Eq. 150. | 

17 C.J. p 1130 notes 35, 37-39. 

69. Cal.—Cole y. Orange County, 160 
P, 784, 785, 27 Cal.App. 628. 

70. os shortened form 

“ 'Date,' though sometimes used as 
the shortened form of Bay of the 
date/ is not its synonym.*'—Stroud 
Jud.D. 

71. XJ.S.—National Liberty Ins, Co, 

V. Norman, C.C.A.N.C., 11 P.2d 59, 

01 . , 

72. Black L.D. 

73. Eng.—^Jones v. Jones, L.R. 1, 
C.P. 140, 144, 

V4, Ark.—Whetstone v. City, of 
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Stuttgart, 97 S.W.Ed 641, 643, 193 
Ark. 88, quoting Corpus Juris. 
Idaho.—Turner v. .Roseberry Irr. 
List., 198 P. 466, 467, 33 Idaho 
746. 

17 C.J. p 1130 notes 44, 45. 

75. U.S.—Mutual Life Ins. Co. of 
New 'York V. Humi Packing Co., 
Iowa, 44 S.Ct. 90, 263 U.S. 167, 68 
L.Ed. 236, 31 A.L.R. 102. 

La.—Travia v. Metropolitan Life 
Ins. Co., 173 So. 721, 724, 186 La, 
934. 

Pa.—Potts V. Metropolitan Life Ins. 

, Co., Super., 2 A.2d 870, 872, 133 Pa, 
Super. 397. 

76. Ohio.—Cavanaugh v. Prudential 
Life Ins. Co. of America, 10 N.E. 
2d 1010, 1011,> 66 Ohio App. 393. 

77- U.S.—Davis v. Fidelity Mut. 
Life Ins. Co., C.C.A.N.C., 107 F.2d 
150, .161. 

78- U.S.—De Florez v, Raynolds, C- 
C.N.Y., 8 F. 434, 441, 17 Blatchf. 
436. 

79. Cal.—^Anderson v. Mutual Life, 
Ins. Co., 130 P. 726, 729, 164 Cal. 
712, Ann.Cas.l914B 903- 

80. Wash.—Cantrell v.. Prudential 

Ins. Co. of America^ ,63 P.2d *609/' 
610, 189 wash. 99. , > . . " 
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dent,”Si ^^date of assignment,“date of 
“date of commitment’^ see Criminal Law § 473, 

“date of default,“date of distribution,”85 “date 

of failure of such association to meet its obliga- 
tions,”S® “date of final settlement,”^7 “date of grad¬ 
uation,”^8 “date of injury,“date of invention,”90 

“date of issuance,”“date of last charge,”92 “date 
of maturity,”93 “date of notice,”®^ “date of ori- 
gin,”95 “date of original award,”9 6 “date of pay¬ 
ment of the amount,“date of said bonds,”^^ 
“date of shipment and deli very 9 “date of sur¬ 
render of premises,”! “date of the award,”2 “date 


of the issuance of said bonds,”3 “date of the notice 
of appeal,”^ “date of the order,”^ “date of the sale,”6 
“date of the termination of the surety’s liability,”'^ 
“date of this policy,”^ “date on which cause of ac¬ 
tion . . . accrues,”9 “due date,”!® “effective 

date,”!! “exceeding two months after date,”!2 “from 
its date of issue,”!^ “occurring on a ‘day’ or 
‘date,’ ”!^ “the date,”!5 “two years from the date 
hereof,”!® “within ten days of specified dates,”!^ 
“within three months after the date fixed in such 
agreement,”!® “within two years from the date 
hereof,”!® and “within [specified time] of the date 


81. “Date of injtiry” not inter- 
cliatLg'ealble 

Wis.—^Acme Body Works v. Koepsel, 
234 N.W. 756, 758, 204 Wis. 493. 

82. N.T.—Glens Falls Portland Ce¬ 
ment Co. V. Van Wirt Const. Co., 
232 N.Y.S. 410, 412, 225 App.Div. 
159. 

83. Tex.—Pasley v. Brady Mut. Life 
Ass’n, Civ.App., 2 S.W.2d 278, 280. 

84. Tenn.—Cochran v. National Life 
& Accident Ins. Co., 66 S.W.2d 
996, 997, 167 Tenm 95. 

85. Of dividend 

The date of payment, and not date 
of declaration of dividend by cor¬ 
poration, must be considered date of 
distribution of dividend.—^Hind v. 
Clark, D.C.N.Y., 34 P.2d 683, 584. 

86. U.S.—Schram v. Clair, D.C,N.Y., 
28 P.Supp. 422, 424. 

.87. U.S.—U. S., to Use of Union Gas 
Engine Co., v. Newport Shipbuild¬ 
ing Corporation, C.C.A.N.C., 18 F. 
2d 656. 

33 , XJ.S.—Leopold v. U. S., 18 Ct.Cl. 
546, 557. 

89. Cal.—Associated Indemnity Cor¬ 
poration v. State Industrial Acci¬ 
dent Commission, 12 P.2d 1075, 124 
Cal.App, 378. 

Oonn.—^Rossi v. Thomas F. Jackson 
Co., 181 A. 539, 541, 120 Conn. 466. 
Tex.—Indemnity Ins. Co, of North 
America v. Williams, 99 S.W.2d 
906, 907, 129 Tex 61—Jones v. Tex¬ 
as Employers Ins, Ass'n, 99 S.W. 
2d 903, 904, 128 Tex. 437—Texas 
Employers Ins. Ass’n v. Guidry, 99 

S.W.2d 900, 902, 128 Teai. 433—-Tex- 
■ as Employers Ins. Ass*n y- White, 
Com.App., .99 S.W.2d 904, 905. 
Wis.—Larson v.. Industrial Com¬ 
mission, 271 N.W. 836, 836, 224 
Wis. 294—^Acme Body Works v. 
Koepsel, 234 N.W. 756, 768, 204 
Wis. 493. 

As not convertible with '‘date of 
accident" see supra note 81. 
sa U.S.—De Laski & Thropp Cir¬ 
cular Woven Tire Co. v. United 
States Tii^e Co., aC.A.N.Y., 236 
F. 290, 294. 

S,ee the C.J.S. title Patents § 27, al¬ 
so 48 C.J. p 37 notes 38-38, ’ 


91. Tex.—City of Houston v. Mc- 
Craw, 113 S.W.2d 1215, 1220. 

92. Wis.—In re Mohr’s Estate, 248 
-N.W. 143, 146, 212 Wis. 198. 

93. Tex.—McCombs v. Cleveland 
State Bank, Civ.App., 244 S.W. 
1042, 1043. 

94. Pa.—Pinola v. Davis, 161 A. 567, 
568, 106 Pa.Super. 217. 

95. U.S.—City of Philadelphia v. 
Lieberman, C.C.A.Pa., 112 P.2d 424, 
428. 

96. Pa.—Petrulo v. M. O’Herron 
Co., 186 A. 397, 399, 122 PaSuper. 
163. 

97. Phrase held to mean, the date 
of actual payment, and not the 
date when payment should have been 
made.—Agency of Canadian Car 
Foundry Co. v. American Can Co., C. 
C.A.N.Y., 258 F. 363, 370, 6 A.L.R. 
1182. 

98. “Bate of the issuance of said 
bonds” e<iuivalent 

Kan.—Buckwalter v. Henrion, 233 P. 
793, 794, 118 Kan. 13. 

99. • La.—Paul Klopstock & Co. v. 
United Fruit Co., 131 So. 25, 27, 
171 La. 296. 

Ohio,—London Guarantee & Accident 
Co’. V. Empire Plow Co., 166 N.E. 
382, 384, 116 Ohio St. 684. 

1. U.S.—In re United Cigar Stores 
Co. of America, C.aA.N.Y., 86 F.2d 
629, 632. 

2. Iowa.—Herblg v. Walton Auto 
Co., 171 N.W. 154, 165, 186 Iowa 
923. 

3. Kan.—Buckwalter v. Henrion, 233 
P, 793, 794, 118 Kan. 18. 

4. U.S.—^In re Guanajuato Reduc¬ 
tion & Mines Co., D.C.N.J., 29 F. 
Supp. 789, 790. 

5. U.S.—Standard Oil Co. {Califor¬ 
nia) V. Davis, D.C.Cal., 6 F,2d 236, 
237. 

6. N.M.—Hiltspher v. Jones, 170 P. 
884, 885, 23 N.M. 674. 

7. N.Y,—First National Bank of 
East Islip v. National Surety Co., 
127 N.E. 479, 480, 228 N.Y. 469. 

8. Oal.—Anderson v. New York Mut. 
Ins. Co., 130 P. 726, 729, 164 Cal. 
712, Ann.Cas.l914B 903. 
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9. ' Ky.—Denny v. Kennedy, 16 S.W. 
2d 1030, 1031, 229 Ky. 178. 

10. U.S.—^American Exchange Irv¬ 
ing Trust Co. V. U. S., Ct.Cl., 62 
P.2d 1027, 1028—Riverside & Dan 
River Cotton Mills v. U. S., Ct. 
Cl., 37 P.2d 965, 967—Amigo Coal 
Co. V. U. S., Ct.Cl., 9 F.Supp. 6S3, 
686—Burris v. U. S., D.C.Del., 7 
F.Supp. 636, 638—Halff v. U. S., 
Ct.Cl., 6 F.Supp. 132, 135. 

N.Y.—People ex rel. Seligman v. 
Gilchrist, 213 N.Y.S. 181, 183, 215 
App.Div. 166. 

lu commercial transactions 

“There seems to be no judicial in¬ 
terpretation of the meaning of the 
term; but it is clear that in com¬ 
mercial transactions, generally 
speaking, it means that an account 
will be paid at the time fixed or 
agredd upon for its payment."—Ty¬ 
son V. Reinecke, 146 P. 163, 155, 25 
Cal.App. 696. 

11. U.S.—Standard Oil Co. (Califor¬ 
nia) V. Davis, D.C.Cal., 6 F.2d 236, 
237. 

12. Eng.—^Williams v. Jarrett, 5 B. 
& Ad. 32, 35, 27 B.C.L. 24, 110 Re¬ 
print 703. 

13. Ohio.—Cavanaugh v. Prudential 
Life Ins. Co. of America, 10 N.E. 
2d 1010, 1012, 56 Ohio App. 393. 

14. Iowa.—Thrasher v. Haynes, 264 
N.W. 915, 916, 221 Iowa 1137. 

As Including the entire day or date 
see the C.J.S. title Time § 12, also 
62 G.J. p 978 note 93-p 981 note 
29. 

15. As day, month, and year 

“That the phrase ‘the date’ . . . 
means not only the day and the 
month but the year also is beyond 
question."—State v. Beckley, 212 N. 
W. 792, 793, 192 Wis. 367, citing Cor¬ 
pus Juris. 

16. U.S.—State Mut. Life Assur. Co. 
V. Stapp, C.C.A.IU., 72 F.2d 142, 
146. 

17. Mo.—Interior Linseed Co. v. 
Becker-Moore Paint Co., 202 S.W. 
666, 669. 273 Mo. 433. 

la N.J.—^Heller v. Sweeney, 136 A. 

264, 265, 100 N.XEq. 160. 

19,' U.S.—State Mutual Life Assur- 
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DA TE^DA ranTEn-IX^lA IF 


of ]oss;”2<^ also ^^dates above provirled,”-^ and 
^^dstes herein fixed .”-2 

Other phrases see 17 CJ, p 1131 text and notes 

4a~60. 

As a Verb 

To note or fix the time of, as of an event or Irans- 
action; to mark with a date, as a letter or other 
writing.^^ 

Phrases: ^‘Correctly dated,”24 «dated on the 

ground,”25 ^nd “truly dated.”26 

DATIO. In the civil law, a giving, or act of giv« 

mg.27 

DATION'. In the civil law, a gift; a giving of 

something.2S 

Dation en paiement. In French law, a giving by 
the debtor and receipt by the creditor of some' 
thing in payment of a debt, instead of a sum of 
money. It was somewhat like the accord and sat¬ 
isfaction of the common law.2® The term has been 
distinguished from “donation.”20 

DATIVE. A word derived from the Roman law, 
signifying “appointed by public authority.” Thus, 
in Scotland, an executor-dative is an executor ap¬ 
pointed by a court of Justice, corresponding to an 
English administrator. Also in old English law, in 
one^s gift; that may be given of and disposed of 
at will and pleasure.^i 

Dative tutorship or dative curatorsMp, That 
which is conferred hy^ a family meeting on a person 


having fharge of a minor, or of fii! 

DA TDA BUM TDA SBMT, POST MORTEM 
TDMC TUA MOM SWMT?^ 

DATDM. A fl^^t principle; a filing given; » 

date.2« 

Timm, vi!ljffi\ or diy daium. A certain moiia- 
men! or object of a peniiaacoit charaeter wiiirh 
has been adopted by the mtiiiieipality m » hum 
or starting fwint for thf^ gTailes mml levek of the 

muiueipality.^*^^ 

DATDE DIOHIOEI.®® 

DATES. In old conveyandng, date of giving.®^ 

DAUGHTER. A female child an imiiMdiate 
female descendant; mi mi an adopted claiightiT, 
a stepdaughter, or daughter-in-law.^*^ Thc^ word is 
not a technical, legal term, to which a fixed and de¬ 
termined meaning must be given rc^garilleHfl of the 
sense in which it is employed, but is flexible and 
subject to construction,*^^ and may inelude the is¬ 
sue of a daughter,^^ or a natural or illegitimate fe¬ 
male child, ^2 although when the word is employed 
in a will the presumption of law is that a legitimate 
child is intended.^® 

Phrases: “Natural daughteF^ see Bastards § 1; 
also “daughters share.”t4 

DAUGHTER-IN-LAW. The wife of one^s son.*^® 
Phrase: “Daughter-in-law being in suek relatiom 
at the time 'Of the dmth of said decedent.”^^ 


ance Co. v. Stapp, C.C.A.I 1 L, 72 F. 
2 d 142 , 144 . 

20 . Ga.—Metcalf v. Kationei Union 
‘ Fire Ins. Co., 116 S.E. 324 , 29 Ga. 

App. 590 . 

21 . XJ.S.—^U. S. T. Skinner & Eddy 
Corporation, E.GWasli., 23 F. 2 d 
373 , 383 . 

22 . XJ.S.—XJ. S. V. Skinner & Mdy 
Corporation, supra. 

23 . Cal.—In re Fay, 78 P, 349 , 341 ,; 
145 Cal. 82 , 194 Am.S. 11 . 17 . 

24 . Cal.—In re Price, 112 P. 482 , 
484 , 14 Cal.App. 462 . 

25 . TJ.S—^Preston v. Hunter, Mont., 
67 P. 996 , 998 , 15 C.C.A. 148 . 

2 & OaL—In re Price, 112 P. 482 , 
484 , 14 Cal.Abp. 462 . | 

27 . isiack E. 1 ). 

Z^Uo in solntnm 

A griying-' in payment; a'spec^ea -of- 
accord and satisfaction. C^led in 
modern law, **dation.^'—UE>. 

28 . Black'' n 
^^onatton?’ dSs^ihgnii^tKed,' 

^‘It' is'not eamn^l^r. isynonymo^ witn 


'delation,* for the latter Implies 
grenerosity or liberality in makingr a 
grift, wlhtiie "dation"*. may mean tke 
griving of sometking' to wkfek tke 
recipient is already entitled.”'— 
Black Ii.I>. 

Black Ij.I>. 

See Accord and Satisfaction f' 2 t k 
301 ' La.-—Succession of'Bfes, 195 
613 , 614 , 194 1039 . 

31. Black UD. 

32 . La.^—^Botkick’s Interdiction 9 
'So. 477 ,' 43 La.Ann. 647 , 569 . 

33 . A nmxim meaning '‘‘Give tfce 
things wfeick. are yours whilst tkfey 
are yours; after deatk' they are not 
yours.”—Wkarton LXes:. 

ZA Black, 3 UB. 

' m HI.—CM'Cago Tract, Co*' v. 

I' ,oak mrk, ^ mm 42 , 44 , 226 Hi. 
i '% ' ' ' 

; 36 . A nmsim m'eaning "It iS' gtvte 
to 'tke more wortky 7 ’‘‘^PkETiil LB.' 

'Appll^' in Woodward w. Fox, '.2 
Tmt 2 , 67 , ',, 263 , 86 ileprint 43 *., ,' 

, - 37 . ' 'BupriH LH. / 
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^A die dattts excludes the day |of 
date|/*'—Hktks v. Ask, 2 Salk. 413, 
tl Keprtnt 357. 

17 C.J. p 1131 note 73. 

ZZ^ Eng.—^Laker v. Hordern, 1 'Ck 
,l>. 644, 649. 

m Oal,—^People v, Kaiser* 51 F. 

792, 793, 119 Cal. 45«, - 
Tex .—Timmpmm v, KAy, 7'7 
291, MB, 124 Tex. 262. 
m. IIL —Connor t. Gardner, ta >r.B. 

■ 649, 644, 239 III 268. IS 

SL, m 

i aid.—Bmckaimn V- Lloyd, 41 A 1976, 
I' 88,Md. 642, 649. 

;'41, S.a—Smltk% Wilt 2 S.C.Bq, 

I 123 note. ^ 

4i' ,lowa*—^Stnie, v. Go«^»eIt 11# H. 

W. eti, 'It#,, W,l,'lewn s# 4 . '' 

#tate V* .Laterence, 96, H.C. #6I» 

'' 66k ' „ 1 ^ ^ ^ , 

4^ Tenm—Ward, , # 

Hump&r. 44 ' 7 '^ 45k ' ' ' ''' ' ' ' , 

Fa*—I k'/t* ^lot4inA f i# 

^ A 1,'S„ lisa Fn'54k ' ' ,' : 

BikCk X#JG# ' < ' I '' II 
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25 C.J.S. 


DAT. 

As a Noun 

As a division of time, or a unit in measuring it, 
see the C.J.S. title Time §§ 12-16, also 62 C.J. p 
976 note 78-p 1009 note 14, and 17 C.J. p 1131 note 
83-p 1132 note 99. 

Day assigned. Every day fixed by the judges for 
holding court, whether by precept or by adjourn¬ 
ment from time to time.*^^ 

Day in court. The day on which the cause is 
reached for trial in pursuance of the forms and 
methods prescribed by the law;^^ hence the oppor¬ 
tunity to resist the enforcement, as of a penalty, 
whether or not one may have any legal grounds for 
doing so.'*^ It is a rule as old as the law, and never 
more to he respected than now, that no one shall 
he personally bound until he has had his day in 
court, by which is meant, until he has been duly 
cited to nppear, and has been afforded an opportuni¬ 
ty to be heard.®® The term has been held to imply 
a specific time,®i 

berton, 42 P.2d 34, 35* 181 Wash. 

62. 

47. Bel.—Sigerella v. State, 74 A. 

1081, 1084, 24 Bel. 157. 

48 . —^Ketchum v. Breed, 26 N. 

W. 271, 274, 66 Wis. 85. 

49. Ky.—Louisville School Bd. v. 

King, 107 S.W. 247, 254, 127 Ky. 

824, 32 Ky.L. 687, 16 L.R.A.,N.S., 

379. 

50. U.S.—ECelis v; Ward, La., 60 S. 

Ct. 283, 285, 308 U.S. 365, 84 L. 

Ed. 327—Old Wayne Mut. Life 
Assoc, of Indianapolis, .Indiana v. 

McBonough, Ind., 27 S.Ot 236, 239, 

204 U.S. 8, 17, 61 L.Bd. 346—Fish¬ 
er V. Jordan, B.C.Tex., 32 F.Supp. 

603, 614, 

Cal.—Abrams v. Baugherty, 212 P. 

942, 944, 60 Cal.App^ 297. 

Ga.—^Barnes v. West Pub. Co., 127 
S.E. 668, 33 Ga.App. 626. 

N.Y.T-Hifler v. Calmac Oil . & Gas 
Corporation, 1*0 N.Y.S.2d 531, 546, 

647—Eno v. Tracy, 223 K.Y.S. 

674, 676, 130 Misic. 198. 

Ohio.—State ex rel. Allstate Ins. 

Co. V. Bowen, 199 N.E. 365, 363, 

130 Ohio St .347. 

S.Q.—^Bradley v. Calhoun, 106 S.E. 

■ 843, 844, 116 S.C. 7. 

17 C.J- p 1133 notes 55-57. 

Beanixement of due process 

(1) '*Bue process, postulates a 
day in court.’^—^^dommlttee for In¬ 
dustrial Organization v. Hague, B.C. 

'H.J., 26 F.Supp. 127, 142. 

See also Constitutional Law §§ 567- 

669, 709; . , 

(2) “The expression is oftOn in¬ 

accurately used. What really, is 
mesWit^by day in ^pu?t proc¬ 

ess of law. Two things are essen-^^ 


Day of the sale. When used in connection, with 
an execution or judicial sale, the day when the of¬ 
fer is made by the purchaser and accepted by the 
officer; the day when the property is stricken ofi 
by the officer making the sale.®^ 

Day of trial. By this term is intended the day 
appointed by law for trial, which day is fixed and 
is a proper day to measure from, although the ac¬ 
tual day of trial cannot be known until it arrives; 
but the phrase may be used as referring to the first 
day of the term.®^ 

Day's labor or day's work. The number of hours 
of actual work constituting a day’s labor, which 
may be governed by contract, ^4 by custom of trade 
or business,®® or by statute.®® It has been said that 
strictly a day^s labor of a man is that which he per¬ 
forms himself, although in a large sense the person 
whose teams are employed for another performs 
labor with them whether he works himself or 

Day's pay. The reasonable charge for the use of 
men and material in the prosecution of work.®^ 

53. S.C.—Green v. Charlotte, Co¬ 
lumbia & Augusta R. Co., 6 S.C. 
342, 344. 

54. Me.—Bachelder v. Bickford, 82 
Me. 626, 527. 

m the oonstltutlozi of an a 880 oi$^ 
tlon of dredgers the term was held 
to mean “days actually worked by 
the machines of the several con** 
tractors; the capacity of the ma¬ 
chines being, roughly speaking, 
gauged by their power/'—Potter v, 
Morris & Cummings Dredging Co., 
46 A. 637, 69 N.J.Ea. 422, 424. 

65. Iowa.—White v. Dallas County, 
54 N.W. 368, 369, 37 Iowa 663. 
Contraot construed by usage 
“When we find a universal usage 
in this business to call ton hours' 
labor a day's work, we have arrived 
at the trUe meaning of the word 
day, as used in this con tract.— 
Hinton v. Locke, 6 Hill. K.Y., 437, 
489. 

U.S.—U. S. V. Martin, Ct.CI., 94 
U.S- 400, 403, 24 L.Ed. 128. 

Me.—^Bachelder v. Bickford, 62 Me, 
526, 627. 

X7 C.J. p 1134 note 77. 

67. May iuoluds tools but »ot » 
team 

“A day's labor of a laborer does 
not include the team which he 
drives. . . , This may include 

any mere implement of toil without 
which labor cannot be performed, 
but not the use of horse any more 
than ' Of steam power."—^Atcherson 
V. Troy ^ Boston R. Co., 1 Abb, 
Dec., H.T., X3, 23, 6 Abb.Pr..N,S„ 329. 
50. N.Y.—Mprrltt & Chapman Per- 
rlck & Wrecking Co. v. Tice, 103 
N.Y.S. 333, 334, 118 App.Dlv, X23, 


tial to it: first, lawful notice; sec¬ 
ond, opportunity to be heard."— 
Munn V. Barfield, 26 Ohio Cir.Ct., N. 
S.,- 555, 659. 

(3) “It is fundamental that every 
man have his ‘day in court,' and 
we have no doubt that an appro¬ 
priate procedure exists, for, as 
quaintly observed by an ancient 
English judge, in the case of Rex 
V. Mayor of Oxford, Palmer, 463: 
‘The laws of God and man both give 
the party an opportunity to. make 
his defense, if he has any. 1 re¬ 
member to have heard it observed 
by a very learned man upon such an 
occasion that even God himself did 
not pass sentence upon Adam, be¬ 
fore he was called upon to make 
his defense. ‘Adam,' says God, 
'where art thou? . . . Hast 
thou eaten of the tree Whereof I 
commanded thee that fhou shouldest 
not eat?' And r the same question 
was put to Eve also."-:—In re Cum¬ 
berland Power Co., 249 S.W, 818, 
821, 147 Tenn. 604. 

51. play seems to demand 

not only an opportunity^,of having a 
trial, but a full and fair trial. It is 
the old maxim that every one is en¬ 
titled to his day I in co,urh But 'his 
day in court' does not mean any day 
during 'a series of' yearA * . . 

There must" necessarily b© some fisnd 
to every litigation/—Ketchum > v. 
Breed, 26 N.W. 271, 274, 66 Wis.-85. 

52. Kan.«-"Platt v. Flaherty, 149 P. 

734, 735, 96 Kan. 42. ’ ^ > ^ 

See also the C<J>S^ titles Executions 

§ 267, and 23-C.X p 720/notes 11~ 

15; Judicial Sales § 37,, also. 36 C.*jr- 

p 69 notes 61-67. ' 
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25 C.J.S. 


DAY 


Juridical day. A flaj* prop^^r for tlio 
of business in court; one on wiiieh the vmirl may 
iawfuily sit, txdiulmj^ Sundays ami ‘‘’ome holi¬ 
days also deiinecl as iiieanint,^ a day when tin 
court is open or in session. 

Lau^ day. The day prescribed in a boiid, mort¬ 
gage, or defeasible deed for payment of the d< bt 
secured thereby, or, in default of payment, the 
forfeiture of the property mortgaged the exact 
time specified for paying money clue under a mort- 
gage.®2 The law day of the common law wa? held 
to be any day before foreclosure and sale/^ but 
later was confined to any day before suit to fore¬ 
close wms commenced. The term has been held 
synonymous with ''foreclosure/^ in the sense of in¬ 
stitution of suit to foreclose.®'^ 

Legal day. It has been said to be the same as 
a juridical day.^s 

Nonjudicial day. One on which process cannot 
ordinarily issue or be served or returned and on 
which the courts do not ordinarily sit.®^ 

Rainy day. Literally, a day of rain—a day on 


TiJui ev^-ry uf piriod, Col- 

‘i,e pLr;;M- may ?«■ to a day 

upco; Vft*nd; h* a ramltiil dur¬ 
ing lliv portioT,' tLe tiTiu'; a W'ot flay, 

Hhd i-«a a dary oa*. IlMi'i-iir, it lia?* bfaan 

-aid that the ph’"a-c hr/' nci ihtihlu- hij! r/rfain 
meaning, and may he umli'ivtc^od sa liainy 

Tkanksgh'irjj day. Tiic day a|>p/ifU<il and Md 
apart by the gf?\f'fnor ©i a by prcsideiit 

of the United Stalr>, or by both, as a day of pub¬ 
lic thanlc-giving.^"^ It has fmm the custom, not de¬ 
parted from in many year^, [until recentiy] to set 
apart the luHt Thursday in Xovember in each year 
for thnnksgiviiig.®^ 

Other phrases: ''Day certain/^^® "day fixed for 
the "day set for trial/^"^ "every day, dny 

by day/^^^ "from the day of the sale/’*^^ "judicial 
day/^^^ "lady dty,'^^® "lage daj,”<^ “p^fremptory 
day/’"^ and "quarter day*/'^^^ also "days in baxik*/’^®^ 
and also, in the possessive case, "day’s service/’'^t 
and "fifteen days’ published notice.”^- 

Other phrases defined or discussed elsewhere in 


S3. Black L.D. 

€0. Ky.—Commonwealth v. Ewald 
Iron Co., 154 S.W. 931, 937, 153 
Ky. 116. 

61'. Ga.—Ward v. Lord, 28 S.E. 446, 
447, 100 Ga. 407. 

K.T.—Kortright v. Cady, 21 N.Y. 
343, 345, 7S Am.B* 145. 

62. Minn.—Moore v. Korraan, 45 K. 
W. 857, 858, 43 Minn, 428, 19 Am. 
S.R. 247, 9 li.RA. 55. 

63. I7.S,—Mitchell v. Roberts, C.C. 
Ark., 17 F- 776, 778. 

N.T.—Kort right v. Cady, 21 N.Y. 
343, 345, 78 Am.D. 145. 

64. Wash.—Murray v. O’Brien, 105 
P. 840, 844, 56 Wash- 361, 28 L. 
R.A.,N.S., 998. 

See also the C.XS. title Mortgages I 
447, also 41 C.J. p 789 notes 5-8, 
65v Black li.D. 

66 . Or.—^Whitney v. Blackburn, 21 
P. 874, 876, 17 Or. 564, 11 Am.S.R. 
857. 

67. U.S.—^Balfour v. Wilkins, D.C. 
Or., 2 F.Cas.No.807, 5 Sawy. 419. 

65. Conn-— Gladwin v. Lewis, 6 
Conn, 49, 16 Am.D. 33. 

Ky.—Rational Mut. Ben. Assoc, v. 
Miller, 2 aW. 900, 901, 85 Ky. 8S, 
8 Ky.L, 731.' 

62 CM. p 333 notes 36~S9. 
m, Wis-^—^Milwaukee Harvester Cow 
v^i Teasdale,^ 64' K.W- :422, 423, 91 
Wia 59, 

70. Defined 

A fixed or appointed day; a speci¬ 
fied, particular day; 'day in term. 
—^Rladk KD. , ' 


71- N.J.—Okin V. Shafman, 166 A. , 
730, n N.J.Misc. 462. j 

72. Cal. —Harmon v. Hopkins, 2 F. I 
2d 540, 542, 116 Cal.App. 184. 

73. Mo.—^State v. Chicago, B. & Q. \ 

R. Co., 143 S.W. 785, 793. I 

21 C.J. p 1261 note 88. 

Hrmday included 

Mo.—State v. Chicago, B. d: Q. R. 
Co., supra. 

21 C.J. p 1261 note 88 [a}. 

74. Kan.—Piatt v. Flaherty, 149 F. 
734, 735, 96 Kan. 42. 

The day ef cox^Lrmation 

“In common understanding the 
day of sale is not the day of con¬ 
firmation, nor yet the day on which 
the deed is tncLde and the transfer 
of the title completed. While con¬ 
firmation is a necessary step in per- 
: fecting a Judicial sale and the trans¬ 
fer of title, it usually occurs days 
After the sale is made and at the 
following terms of court.”—Platt V. 

I Ftaherty, supra. 

75. Defined 

A day on which the court is sc- 
I tually in session,—Blac^ L.D*. 

i 76. Defined 

The twenty-fifth of March; one 
of the usual quarter days in Eng¬ 
land*—English LcD., 

Co'nstraed to mean, “old lady-d^f” 
Eng.r—Benson^ 4 B. a? Aid. 
688, 6 1LC.L. €1S, 106 'Reprint 
1061 . 

3M' 'Old English law, a Juridical 
day, a law day,, a time "of open 
court, the day;of.the county courL 
’ —^Blaok LkB* 


m Defined 

A day assigned for trial or hear¬ 
ing in court, absolutely and without 
further opportunity for postpone¬ 
ment.—Black L.D, 

79. Defined 

One of the four days In the year 
upon which, by law or custom, mon¬ 
eys payable in quarter-yearly in¬ 
stallments are collectable,—Black L. 

D. 

&k In pxactiee, certain stated days 
in term appointed for the appear¬ 
ance of parties, the return of proc¬ 
ess, etc** originally peculiar to the 
court of common plea®, or bench, 
<bgyak), as It was anciently called. 
The law Latin form was “dies fn 
banco.”—Black L.D. 

th® eomaion law, the defend¬ 
ant is allowed thro® ftill days In 
which to make his appearance in 
court, exclusive of the day of ap¬ 
pearance or return-day named in 
The writ; $ BiComm* 278. ' Hpon 
. Ms appearance, time ts usualiy 
granted him for pleading; and this 
is called giving him day, ©r, as it Is 
; more familiarly expressed, a con¬ 
tinuance; t Bl.Comm. 31i* When 
the suit la ended by dlscontlnmnco 
or by Judgment for the defendant, 

: he Js 'discharged from further at- 
[feendanoCt and ds said to 'go thereof 
dl#* 'Without day.”—^Black L.D.' 

81 * ipd.—#''lnertF v. Biymn, 16' MA 

' 882, £14 Ind. ST'H. , . 

^ Ko.-^omthworth v. ■ €Mf '• of 

Glasgow, 132 m$ 

Mo. ' 
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DAY--DAYT1ME 


25 C.J.a 


this work are listed ia the subjoined note;^^ and 
several other phrases for which no recent adjudica¬ 
tions have been found are listed in 17 C.J. p 1132 
note 6-p 1133 note 39. 

As an Adjective 

Day laborer or day u'orkman. One who performs 
day labor or performs labor by the day;®"^ one 
whose engagement to labor is but a day long.^^ At 
the end of each day, both he and his employer are 
free.^® In a more extended sense one entitled to 
daily, weekly, or monthly pay.^^ As denoting kind 
of labor performed, one performing ordinary man¬ 
ual labor; one whose duties demand only the per¬ 
formance of unskilled, manual labor.^^ The term 
has been held to include a clerk and bookkeeper, 
a locomotive engineer, ^0 and an overseer of a plan¬ 
tation laboring with the hands employedand 
not to include a commercial traveler,®^ a conductor 
of a freight or passenger train, ^3 or a superintend¬ 
ent of a factory.34 

Other phrases: ^^Day board” as distinguished 
from board see 11 C.J.S. p 369 note 82, ^‘day 
book,5 «day labor,”9 6 “tlay message” see the C.J. 
S. title Telegraphs and Telephones § 4, also 17 C.J. 
p 1134 text and note 65, and “day rule” or “day 

writ.”3 7 

DAYBREAK. The dawn or first appearance of 
light in the morning; the time of the first appear¬ 
ance of light in the morning. 

83, “Artificial day/’ "astronomical 
day,” "calendar day,” and "civil 
day” see the C.J.S. title Time § 12, 
also 17 C.J. p 1133 notes 40, 41, 5 
C.J. p 1415 note 36, 9 C.J. p 1118 
note 49, 62 C.J. p 977 notes 81-83, 
and 11 C.J. p 794 notes 30, 31. 

"Christmas day*’ see 14 C.J.S. p 
1115 notes 3, 4. 

'"Clear day [or daysl” see the C. 

J.S. title Time I 13, also 62 C.J. 
p 934 note 82—p 985 note 8^6, and 11 
C.J. p 836 text and note 85. 

"Commission day” see Commis¬ 
sion 15 C.J.S. p 582 note 25. 

"Common day” see Common 15 C. 

J.S. p 590 note 56. 

‘‘Consecutive days” see Consecu¬ 
tive 15 C.J.S. p 978 note 54. 

"Bay of the date” as distin- 
gruished from "date” see "Bate” ante 
p 1003 note 70. 

"Bays of grace” see the C.J.S. ti¬ 
tles Bills and Notes H 254-262, and 
Insurance I 345, also 32 C.J. p 1197 
notes 96^98, 37 C.J. p 417 note 40—p 
418 note 49, and I 1516, also 45 C. 

J. p 107 notes 3, 4. 

"Lay days” see the C.J-S. title 
Shipping § 217, also 58 C.J. p 597 
note 94-p 601 note 67. 

"Natural day*’ see the C.J.S, title 


DAYERIA. A dairy.99 

DAYLIG-HT. The legal meaning of the word is 
the light caused by the coming or rising sun,i as 
distinguished from artificial light;2 also, that por¬ 
tion of time before sunrise, and after sunset, which 
is accounted part of the day. 3 

As distinguished from night, or from such sourc¬ 
es as street lamps, the moon, or the refiection from 
the snow, in defining burglary, see Burglary § 14. 

DAYSMAN*. An arbitrator, umpire, or elected 
judge.^ 

DAYTIME. It has been said that uncertainty as 
to the meaning of the term is of very long standing 
in the law; but in its ordinary usage, “daytime’^ 
has been defined as meaning the time in which there 
is the light of day, including the lighter part of 
morning and evening twilight, but, when strictly 
used, limited to the time when the sun is above the 
horizon.^ In particular connections, the term has 
been construed as following the common-law defini¬ 
tion, meaning that portion of the twenty-four hours 
in which a man’s person and countenance are dis¬ 
tinguishable; daylight enough to discern a man’s 
face; a time when there is light enough to distin¬ 
guish a man’s features; the time from the rising 
to the setting of the sun, and that portion of the 
time after the setting of the sun, or before its ris¬ 
ing, during which there is sufficient natural light, 
other than moonlight, so that the countenance of 

95. Defined 

A tradesman’s account book; a 
book in which all the occurrences 
of the day are set down. It is usu¬ 
ally a book of origrinal entries.— 
Black L.D. 

96. Wash.—Butchek v. Collier, 24 
P.2d 619, 620, 174 Wash. 311. 

97. In. Engrlish law, a permission 
granted to a prisoner to go out of 
prison, for the purpose of transact¬ 
ing his business, as to hear a case 
in which he is concerned at the 
assizes, etc. It was abolished by 
5 and 6 Viet. c. 22 § 12.—Black L. 
D. 

96. Ill.—Sullivan v, Chicago City 
R. Co.. 167 m.App. 152, 159. 

99. Black L.B. 

1 . Mich.—^People v. Gibson, 25 N« 

W. 316, 317, 58 Mich. 368. , 

2. U.S.—Gunther v. Liverpool & 

& G. Ins. Co., N.Y., 10 S.Ct. 448, 
449, 134 U.S. 110, 33 L.Ed. 857. 

3. Black L.D. 

4. Black L.D. 

5. U.S.—U. S. V. Martin, B.C.Maas;, 
33 F.2d 639, 640. 


Time § 12, also 17 C.J. p 1133 text 
and notes 47-49. 

84. Mo.—Groves v. Kansas City, 

St. Joseph & Council Bluffs R. 
Co., 57 Mo. 304, 308. 

85. Wash.—State v. Coates, 132 P. 
727, 728, 74 Wash. 35. 

17 C.J. p 1133 note 60. 

86. Ga.—Caraker v, Matthews, 25 

Ga. 571, 574, 576. 

87. Ga.—Caraker v. Matthews, su¬ 

pra. 

88. N-Y.—^People v. Balton, 63 N. 

Y.S. 258, 2 S 0 , 49 App.Div. 71. 

89. Ga.—Lamar v. Chisholm, 77 Ga. 
306. 

90. Ga.—Banner v. Shivers, 76 Ga. 
335, 336. 

91. Ga.—Caraker v. Matthews, 25 

Ga. 571, 576, 

17 C.J. p 1134 note 62 [f]. 

92L Ga.—Briscoe v. Montgomery, 20 
S.E. 40, 41, 93 Ga. 602, 44 Am.S.R. 
192. 

93, Ga,—^Miller v. Bugas, 77 Ga. 

386, 388, 4 Am.S.R’ 90, 

94i. Ga.—^Kyle v. Montgomery, 73 
Ga. 337, 343. 
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DAYTI}IE~Dn 


a man may be Some Ftatiitr\ ^ 

ever, have prescribed in express terms exactly the : 
time which separates the day from the nh^hu de- j 
fining "‘daytime’’ as meaiiintr any time of the iweii- ! 
ty-four hours from thirty minutes betore j 

until thirty minutes after sunsetJ fHher statutes * 
using the term but not defining it, have b^en con- 
striiedj by some courts, as using the tiTiu in its 
strict sense, between sunrise and sunset*^ while oth¬ 
er courts, construing the same statute, have said 
that there is no doubt that daytime continues altfr 
sunset for a limited period.^ The wmrd has been 
distinguished from ''nighttime,’’ but the statement 
of the distinction varies depending on the sense in 
which the words are used.^^ 

Phrases: "Closed during the daytime on a Fun- 
day,and "in daytime only;”l2 ^nd also adjective- 
ly "a daytime search warrant.”^® 


BAYTOIf UyiON, A< a of pifW' foiifdirig, 

a miihf-'dot: jrdnt u^ed in t rjeijfr 

BAYWAEE. In old law, a i^rm applied to 

huid and -iLnufyin^^ miedj arabl** ectuld 

be plowt'd up in one da;i% w«)rkd” 

D.B,E., DS.K, D,BXO.T,A„ and B.C., ..ee Ibbre^ 

^nations 1 (’J,S. p 276 note a. 

BE. 

As a French or Spanish Wore! 

A French and Spauisli prepo-ition meaning of^ 

from, or cimceriiiiig.^® 

Dr tijrf. (h* his own wnuig.'^"^ As applied to 
an administrator of the ofate of a dcfciiscd per¬ 
son sc^e the C.J.S. title Executc^rs and Administra¬ 
tors § 1063, also 24 C.J. p 1211 notes 32-37. 

Other phrases in which the Freiudi or Ffarash 
wwd is employed are set out in the subjoined nofe.^8 


6. Cal.—Deese v. City of Lodi, 69 
P.2d 1005, 1008, 21 Cal.App.2d 631, 
quoting Corpus Juris. 

Mo.—State v. Cain, 31 S.W.2d 559, 
561, quoting Corpus Juris. 

17 C.J. p 1134 notes 79-82. 

7. Cal.—Deese v. City of Lodi, 69 
P,2d 1005, 1008, 21 CaI.App.2d 631, 
quoting Corpus Juris. 

17 C.J. p 1135 note 83. 

8. U.S.—U. S. V. Martin, D.C.Mass., 
33 F.2d 639, 640. 

9. U.S.—Distefano v. XT. S., C-C.A. 
La., 58 F.2d 963, 964—U. S, v. 
Liebrich, D.C.Pa., 55 F.2d 341, 342. 

Includes dawn and twilijglit 

“Daytime does not in law or by 
common understanding begin at 
sunrise or end at sunset, but in¬ 
cludes dawn at the one end and 
twilight at the other. The practical 
test given by the ancient authorities 
is the existence of sufficient light 
from the sun to recognize a man’s 
features.”—Atlanta Enterprises v. 
Crawford, D.C.Ga., 22 F-2d 834. 837. 

10. “At oonunon law, ‘day-time’ 
means those portions of the morn¬ 
ing and evening wherein, though 
the sun is below the horizon, suffi¬ 
cient of his light is above for the 
features of a man to be reasonably 
discerned- If there is not sufficient 
light for this purpose, it is night. 
Light from the moon is not to be 
taken into account. There is no 
middle space between day and night, 
but where one begins the other ends. 
But the difficulties of applying this 
common law rule are so consider¬ 
able that it 1ms been changed by 
statute in England, and in most of 
the American states, and these stat¬ 
utes prescribe exactly the time 
which separates the day from the 
night.”—Imws v. State, 16 S.^* 226, 
221, 26 Tex.App. 643. See also Bur¬ 
glary § 14, 


As used In other particular titles 
see Arson | 25 notes 45—47, and 
the C.J.S. title Searchi^s and Seizures 
§ 83, also 56 C.J. p 1241 notes 93-1. 

11. Cal.—Deese v. City of Lodi, 69 
P.2d 1005, lOOS, 21 CaI.App.2d 631. 

12. U.S.—U. S. V. Syrek, D.C.Mass., 
290 P. S20, 821. 

13. U.S.—U. S. V. Martin, D.C. 
Mass., 33 F.2d 639, 640. 

14. Hot good C02L8trC&Cti01l 

*Tt was not in aceordance with 
good practice to make a connection 
[with a Dayton union under the cir¬ 
cumstances shown].”—^Lummus v. 
City of Vernon, CaiApp*, S7 F.2d 
838, 841. 

15. Black L.D. 

16. Edgren & Burnet French-Eng- 
lish D.—^Vel&zquez Spanish-Eng- 
lish D, 

17. Black L..D. 

18. Do bien et de mal 

In law French, for good and 
evil. A ' phrase by which a person 
accused of a crime anciently put 
himself on a jury, indicating his en¬ 
tire submission to their verdict.— 
Black L.D. 

Be 1* xnort 

In law French, “Of the goods of 
the deceased.”—^Black L.D. 

Be bone menaoxie 

In law French,, “Of good memO’ry; 
of sound mind.”—^Black L.D. 

Be char et de sank 

In law French, *^Of flesh and blood. 
‘Affiaire rechat de char et de sank.* 
Words used In claiming a person to 
be a villein, in the time of Edward 
IL V. R F. 1 Edw. II p 4."—Black 
L.D. 

Be oowm droit 

In law French, *t>f common 


that Is, by the common law.”—Black 
L.D. 

Be en et trene 

In law Fren^‘h. “Of water and 
whip of three cords.” A term ap¬ 
plied to a nelfe, that is. a bond wo¬ 
man or female villein, as employed 
In servile work, and subject to cor¬ 
poral punishment.—Black L.D, 

Be eve et de treve 

“A law French phrase, equivalent 
to the Latin ‘de av© et de tritavo/ 
descriptive of the ancestral right* of 
lords in their villeina Literally, 
‘from grandfather and from great¬ 
grandfather’s great-grandfather.’ It 
occurs in the Tear Books,”—Black 
L.D. 

Be faire echelle 

In French law, a clause commonly 
inserted in policies of marine insur¬ 
ance, equivalent to a license to touch 
land trade at intermediate ports.— 
American Ins. Co. v, Griswold, 14 
%Vend., N.Y., 399, 491. 

Be fine force- 

In law French, “Of necessity; of 
pure necessity.”—Black L.D, 

Be la plnis or h^e 

In law French, “Of the most fair.” 
A term applied to a species of dow¬ 
er, which was assigned out of the 
fairest of the husband’s tenements.— 
Black L.I>. 

Be non sane mmamsdm 

In law French, “Of unsound mem¬ 
ory or mind.” Synonymous with 
♦‘non compos mentis.”—Black RD. 

Be oSoe 

In law French, “Of office; in viiv 
tue of office; officially; in the dlis- 
charge of ordinary duty."—^Black R 
D. 

Be pidahKA 

Spanish, by yrovd:; I*rolL—^ 

Black L.D. 
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As a Latin Word 

A Latin preposition, signifying* by, from, of, out 
of; also a:ffecting, concerning, or respecting.i^ 

De hene esse. Sometimes contracted to 
bene/'20 Conditionally; provisionally; in antici¬ 
pation of future need.^l Tbe literal ♦translation 
from tbe Latin bas been said to be somewhat ob¬ 
scure, that tbe pbrase lends itself readily to loose 
usage and tends to become a mere catchword, and 
that its appropriate significance is most accurately 
expressed by tbe word conditionally, but that it is 
sometimes used in tbe sense of provisionally or 
tentatively, and not at all in tbe sense of condition¬ 
ally.^^ 

De bonis asportatis. For goods taken away; for 
taking away goods. Tbe action of trespass for tak¬ 
ing personal property is technically called ^^tres- 
pass de bonis asportatis.”23 

• De bonis non or De bonis non administratis, ^T)e 
bonis non'^ is an abbreviation of ^^de bonis non ad¬ 
ministratis,” literally meaning '^of the goods not 
administered.” Where, in consequence of the death 


or removal of an administrator, a new administra-, 
tor is appointed, the latter is termed an adminis¬ 
trator “de bonis non,” that is, of the goods not ad¬ 
ministered by the former.24 ^ 

De facto. In law as well as elsewhere, actu¬ 
ally; arising out of, or founded in, fact; from, or 
of, fact; in deed; in point of fact; really.^^ The 
pbrase bas been distinguished from “do jure,” but 
is also frequently used independently of any dis¬ 
tinction from that term.^'^ In old English law, “de 
facto” means respecting or concerning the principal 
act of a murder, which was technically denominated 

factum.^S 

De facto government or Government de facto, 
Tbe term “de facto,” as descriptive of a govern¬ 
ment, has no well fixed and definite sense.^^ In the 
proper legal sense, a government that unlawfully 
gets tbe possession and control of the rightful legal 
government, and maintains itself there, by force 
and arms, against tbe will of the rightful legal gov¬ 
ernment, and claims to exercise the powers there¬ 
of ;30 one that maintains itself by a display of force 


Be rlen culpable 

' In law PrencU, ^'Guilty of nothing:; 
not g-uilty."—^Black L.D. 

Be sa vie 

In law French, *‘Of his or her 
life: of his own life; as distin¬ 
guished from pur autre vie, for an¬ 
other's life.”—^Black L.D. 

Be son tort demesne 

“Of his own wrong. The law 
French equivalent of the Latin 
phrase ‘de injuria/ —Black L.L. 

Be temps dont memorie ne court 
In law French, “Prom time where¬ 
of memory, runneth not; time out 
iOf memory of man/'—Black L.D. , 

19. Andrews Latin-Eng:lish Lexicon. 

20. N.H.—Doe v, Lucy, 139 A. 750, 
752, 83 N.H. 160. 

SSI* Ky ,’—Willis v. Hardinsburg: 
Bank & Trust Co., 170 S.W. 188, 
190, 160 Ky. 808. 

17 C.J. p 1368 notes 50, 51. ; 

Applied to ex pairte proceedlugrs 
“A phrase applied to proceedings* 
which are taken ex parte or provi¬ 
sionally, and are allowed to stand as 
well done for the present/ but which 
may be subject to future .exception or 
challeng;e,. and .must then stand or 
fall according: to ’ their intrinsic 
merit aud regularity/'—Black L.D. 
22. ‘ N.H.—-Doe v. Lucy, 13f A* 760, 
75?, 83 hf.H.,16.0. . , , ,, ’ 

For particular,, applications 't^ee the 
.t‘itl^s‘‘Alpp,eare^ces J I' c ^3), 
Depositions '§ § ' 1^6, 26, also' iS 

C.J, p 610 note 91~p 611 note li2,^ 
p, 629 note 17-p 630 note' 4Y^ and 
'Tidal §' '85, also '64'C.J.l36f hote 
84-.p 137 note 2. J ' 


23. Black L.D. 

24. Black L.D. 

Similarly expressed 

S.C.—McNair v. Howie, 116 S.B. 279, 
285, 123 S.C. 252. 

See also the C.J.S. title Executors 
and Administrators § 1016, and 24 
C.J. p 1142 notes 23, 27. 

“Be bonis non cum testameuto an- 
nexo” see the C.J.S. title Executors 
and Administrators § 1030, also 24 
C.J. p 1159 notes 7, 8. 

25. De facto: 

Blockades see the C.J.S. title War 
§ 35, also 67 C.J. p 416 notes 95- 
97. 

Corporations see Corporations §§ 
93-107. 

County see Counties § 47. 

Court see Courts §§ 144-146. 
Municipality see the C;J.S, title 
Municipal Corporations' § 30, also 
■ 43 C.J. p 98 notd 6l-p 99 note 77. 
Officers see the CJ.S. title Offi¬ 
cers §§ 185-147, also 46 C.J. p 
1053 note 84-p 1062 note 82, 
and as distingruished from “de 
lure officer" or “officer de lure'" 
see the C,J.S, title Officers § ' 4, 
also 46 C.J. ,p# 1054 notes 94^98. 

28. Iowa.—Wilkin* Grain Co. v. 
Monrofe County Co-op, Ass'n.; 223 
N.W. 899; 902, 20^td;owa 92i*.qu^- 
irtg ^©orEftts ' 

Tenh.—iKicSout V. St4te, 30 S:W*2d 
‘ 255,'257, T61 Tenn. 1248, 71 A,L.B. 

'830C'' ^ 

^qg'C.J.' p 453 notes 93^98. ^J 

“By a de facto contract is mdant 
one which has purpos^ted to pass 
iiroi^efty from the owner to 'anOth-» 

'lOlD 


er."—Farmers' & Mechanics' Nat. 
Bank V. Log:an, 74 N.Y. 668, 675—18 
C.J. p 464 note 99. 

Be facto soldier has been hold to 
include a minor over sixteen and un¬ 
der eighteen years of age who en¬ 
listed in the national guard without 
the consent of his parents.—Hoskins 
V. Dickerson, C.C.A.Miss.^ 239 F. 276» 
277, Ann.Cas.l917C 776. 

See also the C.J.S. title Militia $ U, 
and 40 C.J. p 682 notes 83“96. 
“Steward de facto is no other than 
he who has the reputation of being 
such steward, and yet is not a good 
stewar.d in point of law."—Boding- 
field V. Louisville First Nat. Bank» 61 
S.E. 30, 32, 4 Ga.App. 197, 

27. Black L.D. 

18 C.J, p 454 note 98 [a]. 

28. Black L.D. 

29. Miss.—^Thomas v. Taylor, 42 
Miss. 651, 708, 2 Am.H. 626. 

30. Ala.—Chisholm v, Coloman, 4S 
Ala. 204, 213, 94 Am.D. 677. 

I **xtB distixtguishlngr chaxmoteristtog 
I are (1) that its existence is main¬ 
tained by active military power, 
within the territories, and against 
the rightful ^ authority of an estab¬ 
lished andi lawful government; and 
<2) that, whUe it exists, it must 
necessaaray be obeyed In civil mat¬ 
ters by private , cltisens, who, by 
acts of ^obedience, rendered in sub¬ 
mission to such force, do not become 
responsible,-as wrongdoers, for those 
acts, though not: warranted by the 
laws of the ;ri^tfuij government.”— 
MacLeod v. U. S., CLCl., 88 S.Ct 
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m 


ag’ainst the will of the ^overarn^'Kt, 

and is successful, at least temporarily, iu over¬ 
turning the institutions of govemment ot the hitter 
by setting up its oitii in lieu thereof:"^ a govern- 
ment completely, although only t«‘Eijwarsly, 
lished in the place of the lawful or regular 
eminent, oeeupjung its capital and exerci^ilig 
pcwer, and which is ultimately civerthrown am! the 
authority of the government do jure res;istabli“«lied.^“ 
In a loose sense, any organized goveminiint, estab¬ 
lished for the time over a considerable t<TnUj»ry* 
in exclusion of the regular government.-- It has 
been said that governments de facto are of two j 
kinds, one arising after expulsion of the reauhT]y | 
constituted authorities, and the other arisiiuj after j 
separation of a part from the parent state.-| 


ernplo^.rd m irAi relntior/? see the 

J tilh' L.r;v > 4. *iI*o tXi 14*1. p 

. 414 Tcdc 2^}^p 411 ■’•'Cc .12: urcl i,ipplyiu.g to 

' A.e of Phi' * tvir to thr 

erai n of ’^he nitr the 

: th.I.S, tith^ StatfM 4' 14, 144. p U iC)!r 21-p 

■ 42 imU U-L 

I Ih-pjrf^ Of nifiit: hp-ilimate: lawliil; Ir; right 

i andi ju^t 

De ti >z'j. Am*w, a in 

the name maniitr* or %l\li tfie ramo 

Other phrjtes emf^hiyirig the LiAin fin'P'O.-itkm, 
but of le.'S fTkiiwiit oeiUirrt‘iiCo i;i the law, are fcot 

out in the huhjoir.ed nole/^^ 


959, 229 U.S. 416, 57 KEd. 1260—2S 

C. J. p 751 note 57 [a]. 

31. Tex.—'Worthem v. Walker, 12S 
S.W.2d 1138, 1145. 

32. Miss.—Thomas v. Taylor, 42 
Miss. 651, 703. 2 Am.H. 625. 

33. As an unlawful comMnation 

de facto government of this 
sort is not distinguishable in prin- » 
ciple from other unlawful combina- j 
tions. It is distinguishable in fact 
mainly by power, and in territorial 
control, and by the policy usually 
adopted in relation to it by the na¬ 
tional government.”—^Keppel v. 
Petersburg R. Co., C.C,Va., 14 P. 
Cas.No.7,722, Chase 167. 208—28 C.J. 
p 751 note 59 [a]. 

34. U.S.—Williams v. Bruffy, Va,. 
96 U.S. 176, 185, 186, 24 UEd. 
716. 

Similarly expressed 

”A government de facto arises 
only where the established govern¬ 
ment has been subverted by success¬ 
ful rebellion, and the new govern¬ 
ment exercises undisputed sway for 
the time being over the entire coun¬ 
try; or, where the people of any 
portion of a country subject to the 
same government, throw ofif their al¬ 
legiance to that government and 
establish one of their own; and 
show, not only that they have es- 
tablished a government, but also 
their ability to maintain it.*^—Smith 
V. Stewart, 21 LajLnU. 67. 71. 99 Am. 

D. 769. : , 

After overthrow 

**Such was the govemmeut of 
land under the Conpmonwealth 
tahlished upon the execution of the 
hing and the overthrow of the loyal** 
ists.V—Williams v. Bruffy,96 
U.Sv 176, 185, 18-6, 24 MM. 

After separatioii. 

•“Such was the ease of the ^tate 
governments under' the old - confed- 
eratidn on 'their sei«.ratlon from, the 
British crowm**-‘^W^tBiams v.'Bruffyi 
'supra, 


35. Iowa,—Wilkin Grain Co. V. Mon-I Co.. 113 P. P’d:;, UHIS, 49 €„V}|o. 


roe County Co-op. As^iVn, 22:j X.W. 
899. Iowa 9-1, quoting 

Corpus Juris. 

De jure: 

Corporntjons see Corpor'^tlons I 91. 
Officers see the C.J.S. title Offitn'*rs 
§ 4, also 46 C.J. p 927 notes 89, 
SI. 


- IS C.J. p not.? 8X 

j 37. Cl^kI.—Park, r v. 147 P. 

ZVK Sn* 45 Gkl. 

IS C.J. p 4S6 not»' ‘G. 

**A hearing Me novo’ literally 
means a nc-w* hfnrin^T, or a, hr'ftnr.g 
th#^ Second —CoGier & Wallm, 


Other terms contrasted 

“In this sense it is the contrary of 
de facto ... It may also be 
contrasted with de gratia, in w^hiih 
case it means ‘as a matter of right/ 
as de gratia, means ‘by grace or fa¬ 
vor/ Again it may be contrasted 
with de tegwimte; here meaning ‘by 
law,* as the latter means ‘by 
equity/”—Black D.D. 

Be jure govensmeut or gov'ernment 
de jure 

(1) A government of right; a gov¬ 
ernment established according to the 
constitution of the state, and law¬ 
fully entitled to recognition and 
supremacy and the administration of 
the state, but which is actually cut 
off from power or control; the true 
and lawful government—Black D.D. 

(2> “A government deemed lawful 
or doomed rightful or just, which, 
nevertheless, has been supplanted or 
dlsphteed; that is to say, which re¬ 
ceives not presently taltfeough It re¬ 
ceived formerly) habitual obedience 
from the'bulk of the community,”— 
Black L*.IX> 

**B© jur® imldiar^’ has been held to 
ineiude . a minor over sixteen and 
under eighteen years of age enlists 
ill'' the national guard wtthoiii the 
consent of his patrenta,—^Hoskliaa -v, 
Bickeii^n,. C-G.A^MisA*, , 2i^i9 275, 

277, A»n*Cas4917C, 776, 
e«? also the CJ.B* title IdiMlia I 
al«» 46 CtJ#' p'68i'notes 


Ltd. V. Aster, lu P.3d 171, 173, 2 

CabSd 202, Cil.ng Corpus Juris, 

3B, Xcv.—Paul V, Armstrong, 1 Nev. 
82, 96. 

», Do acquirendo rerum domtnio— 
of (about) acQuiring the ownership 
©f things-—Black L,!). 

De admensuratlone—of admeapure- 
menh'—Black DB¬ 
As to writs de admensuratlone dot!® 
and de admcnsuratlont pi.stur« 
see Admeasurement,!, Writ of, 2 C. 
J.S. p 52 note 78- 

De advlffaroento consilii nostrl— 
with or by the advice of our coun¬ 
cil; law Latin; a phriuse used in the 
old writs of S'Ummona to parlia¬ 
ment.—Black DD. 

Do matimato—In Romna law, one 
of the innominate contracts, a;ail, in 
effect, a sale of lands or goods at a 
price ffxed, C»Btimato,) imil gmr- 
aoteed by, some third perspm, who 
undertook to find k purchaatr.'— 
Black DD- 

Do ale&torlbiBs—about gamesters, 
being th# immm of a title in the 
B^ndedts.-—Black DD« 

Do alto et basso nm Alto et Basso 
^ C-J.S- p 1^12 nett 42- 
Do ambit a—concern lug bribery and 
to be 'U phrase descriptive of 
the subject nmtlcr^of several of the 
laws; ms the Lex Aulidia, 
tfe« Lfex Fompoia, the Lex Tull la, 
and oth«rs--*Bi»ck LD- 

also Ambitus t C.J-S- p 10S7 
' note te. 


ak "Cal.—Collier & w«iiis» Lt.c ,y- 
Astor, 7t Pm 272,471, 2 'Ck|.»d 
, tfS,' eitlng Corpus Juris, 

R. B- 


Dc amPBorl gratia—of mom 
abundaut or especial gmeo.—Bli^ok 
LI>- 

anso th* lis»»x- 


ion 
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Maxims and ■writs beginning 'srith "de” are herein. | after listed in tbeir proper alphabetical sequence. 


tile or leap year; the title of a stat¬ 
ute passed iix the twenty-first year 
of Henry III., which in fact, how¬ 
ever, is nothing more than a sort of 
writ or direction to the justices of 
the bench, instructing them how the 
extraordinary day m the leap year 
was to be reckoned in cases w^here 
persons had a day to appear at the 
distance of a year, as on the es¬ 
soin de malo lecti, and the like. It 
•was thereby directed that the addi¬ 
tional day should, together with that 
which ■went before, be reckoned only 
as one, and so, of course, within the 
preceding year.”—Black L..D., citing 
1 Reeve Eng.L. p 266. 

De arte et parte—of art and part, 
a phrase in old Scotch law.—Black 
D.D. 

See also Art 6 C.J.S. p 772 notes 23, 
24. 

De asportatis religiosorum—con¬ 
cerning the property of religious 
persons carried away.—Black L.D. 

De averiis retornandis—Literally 
“For returning the cattle”; a term 
applied to pledges given in the old 
action of replevin.—Black L.D., cit¬ 
ing 2 Reeve Eng.L. p 177. 

De banco—of the bench; a term 
formerly applied in England to the 
justices of the court of common 
pleas, or “bench,” as it was orig¬ 
inally styled.—Black L.D. 

De higamis—concerning men twice 
married, the title of the statute 4 
Ed-w. I St. S; so called from the 
initial words of the fifth chapter.— 
Black L.D., citing 2 Reeve Eng.L. 
p 142. 

De bonis propriis—of [or from] 
his own goods; the technical name 
of a judgment against an admin¬ 
istrator or executor to be satisfied 
from his own property, and not from 
the estate of the deceased.—Black L. 
D. 

See generally the C.J.S. title Execu- I 
tors and Administrators §§ 796, 
1068, also 24 C.J. p 881 note 1- 
p 882 note 16, p 1223 notes 39-45. 
De bonis testatoris ac si—from the 
goods of the testator, if he has any, 
and, if not, from those of the execu¬ 
tor.—Black L.D. 

As the judgment rendered where an 
executor falsely pleads any mat¬ 
ter as a release, or, generally, in 
any case where he is to be charged 
in case his testator’s estate is in¬ 
sufficient, see the C.J.S. title Ex- , 
ecutors and Administrators § 1068, 
also 24 C.J. p 1223 notes 39-45. 

De bonis testatoris or intestati- 

of [or from3 the goods of the tes¬ 
tator or intestate.-—Black L.D. 

As applied to a judgment awarding 
execution against the property of 
a testator or intestate, as distin¬ 
guished from the individual prop¬ 
erty of his executor or adminis¬ 
trator, see the C.J.S. title Execu¬ 


tors and Administrators § 796, also 

24 C.J. p 879 note 80-p 880 note 90. 

De bono et malo—for good and ill, 
the Latin form of the law French 
phrase “De bien et de mal.” In an¬ 
cient criminal pleading, this was the 
expression with which the prisoner 
put himself upon a jury, indicating 
his absolute submission to their ver¬ 
dict.—Black L.D. 

As the name of a writ see Re 

Bono et Malo post. 

De bono gestu—for good behavior, 
or for good abearance.—Black L.D. 

De caetero—^henceforth.—Black L. 
D. 

I De capitalibus dominis feodi—of 
! the chief lords of the fee, as stated 
' in Black L.D.; and according to 
Burrill, a phrase in ancient charters, 
denoting the tenure by which the 
estate granted was to be held.— 
Burrill L.D,, citing 2 Blackstone 
Comm, pp 298, 299. 

De capite minutis—of those who 
have lost their status, or civil con¬ 
dition, being the name of title in the 
Pandects.—Black L.D., citing Dig. 
4, 5. 

See also Capitis Diminutio 12 C.J.S. 

p 1135 notes 10, 11. 

De cibariis utendis—of victuals to 
be used, being the title of a sump¬ 
tuary statute passed 10 Edw. Ill St. 
3, to restrain the expense of en¬ 
tertainments.—Black L.D. 

De claro die—by daylight.—Black 
L.D., citing Fleta lib 2 c 76 § 8. 

De clause fracto—of close broken, 
or of breach of close.—Black L.D. 
See also Clausum 14 C.J.S. p 1196 

note SO. 

De clero—concerning the clergy, 
being the title of the statute 25 Edw. 
III. St. 3; containing a variety of 
provisions on the subject of pres¬ 
entations, indictments of spiritual 
persons, and the like.—Black L.D., 
citing 2 Reeve Eng.L. p 378. 

De combustione domorum—of 
house burning, said to be one of the 
kinds of appeals formerly in use in 
England.—Black L.D., citing 2 Reeve 
Eng.L. p 38. 

De communi dividundo see Com¬ 
munis, Commune, Communi, and 
Communia 15 C.J.S. p 640 note 73. 

De concilio curiae—by the advice 
(or direction) of the court.—Black 
L.D. 

De conflictu legum—concerning 
the conflict of laws, being the title 
of several works i written on that 
subject.—Black L.D. 

De conjunctim feoffatis—concern¬ 
ing persons jointly enfeoffed, or 
seized, being the title of the statute 
34 Edw. I, which was passed to pre¬ 
vent the delay occasioned by tenants 
in novel disseisin, and other wri^s, 
pleading that some one else was 
seised jointly with them.—^Black L. 
D., citing 2 Reeve Eng.L. p 243. 
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[ De consilio—in old criminal law, 
of counsel; concerning counsel or 
advice to commit a crime.—Black 
L.D. 

De consilio curias see Curia 25 C. 
J.S. P 32 note 49. 

De corpore comitatus—from the 
body of the county, of the county, of 
the vicinage; used with reference to 
the composition of a jury, and as it 
appears in the English statutes and 
in American constitutions and laws, 
means no more than that the jurors 
must come from some part of the 
given county.—State v. Kemp, 24 N. 
W. 349, 351, 34 Minn. 61. 

De cujus—from whom, used to 
designate the person by, through, 
from, or under whom another claims. 
—Black L.D. 

See Brent v. New Orleans, 6 So. 793, 

41 La.Ann. 1098. 

De cursu—of course; the usual, 
necessary, and formal proceedings 
in an action are said to be de cursu, 
as distinguished from summary pro¬ 
ceedings, or such as are incidental 
and may be taken on summons or 
motion; and “writs de cursu” are 
such as are issued of course, as dis¬ 
tinguished from prerogative writs. 
—Black L.D. 

De debitore in partes secando—of 
cutting a debtor in pieces; and in 
Roman law, this was the name of a 
law contained in the Twelve Tables, 
the meaning of which has occasioned 
much, controversy; some commen¬ 
tators have concluded that it was 
literally the privilege of the cred¬ 
itors of an insolvent debtor (all oth¬ 
er means failing) to cut his body 
into pieces and distribute it among 
them; while others contend that the 
language must be taken figuratively, 
denoting a cutting up and apportionn 
ment of the debtor’s estate.—^Black 
L.D. 

De die in diem—from day to day; 
—^Black L.D.—18 C.J. p 133 note 1* 

De diversis regulis juris antiqtii 
—of divers rules of the ancient law, 
being a celebrated title of the Di¬ 
gests, and the last in that collection, 
consisting of two hundred and 
eleven rules or maxims.”—Black L.D. 

De dolo malo—of or founded updn 
fraud.—Black L.D. 

D© donis—concerninjg gifts, (or 
more fully, de donis conditionalihus, 
“concerning conditional gifts”), be¬ 
ing the name of a celebrated English 
statute passed in the thirteenth 
year of Edward I, and constituting 
the first chapter of the statute, of 
Westminster 2, by virtue of which 
estates in fee simple conditional 
(formerly known as “dona cond!i^ 
tionalia”) were converted into es¬ 
tates in fee tail, and rendered, in¬ 
alienable, thereby strengthening the 
power of the nobles.—Black L.D. 

De esse in peregrinatione—of be*- 
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DE 


ing A joi2rrA\v, a €)f 

—Bla*.k L.ri, Liting I Jif«« ve Kng.I-. 
p lltL 

I>e exAHjaat iiTiiiilAi.*'—ef«n''?^rn4ng «rf- 
cup^^s, being th(- title of br-r-k 27 of 
tile IkinchM^ts in the Cofpiifi Jiifi”^ 
■Civilis; it tmats of tlie cin nni- 
stances which excuse one from lin¬ 
ing th^ office of tutor or C’,iratf*r, the 
bulk of the extracts being from M;/- 
4est2nus.—Black h.D, 

De falso moneta—of false money, 
being the title of the statute 21 
EdiT. I ordaining that persons Im¬ 
porting certain coins, calhd ‘‘pisl- 
lards,” and “crokards/* should for¬ 
feit their lives and goods and 
everything they could forfeit- — 
Black L.D., citing 2 Reeve Eng.Li, pp 
22S 229 

De fidei Isesione—of breach of 
faith or fidelity.—Black L.I),, citing 
4 Reeve Eng.L. p SS. 

De finibus levatis—concerning fines 
levied, being the title of the statute 
27 Edw. I reejuiring fines thereafter 
to be levied, to be read openly and 
solemnly in court,—Black D.D. 

De frangentibus prisonam—con¬ 
cerning those that break prison, the 
title of the statute 1 Edw. II or¬ 
daining that none from thenceforth 
who broke prison should have judg¬ 
ment of life or limb for breaking 
prison only, unless the cause for 
which he was taken and imprisoned 
required such a Judgment if he was 
lawfully convicted thereof,—Black 
D.D., citing 2 Reeve Eng.L. p 290. 

De furto—of theft, one of the 
kinds of criminal appeal formerly in 
use in England.—Black L.D., citing 
Reeve Eng.L, p 40. 

De gratia—of grace or favor, by 
favor.—Black L,D. 

De gratia speciali, certa scientia, 
et mero motu—of special grace, cer¬ 
tain knowledge and mere motion, 
said to be **formaI words used in 
royal grants and patents; de gratia 
speciali, showing the favor and 
bounty of the sovereign to the pat¬ 
entee; ex certa scientia, implying a 
full knowledge and understanding of 
the matter; and ex mero motu, tes¬ 
tifying that there was not any suit 
nor suggestion of the patentee, but 
that the first motion, and all that 
followed from it to the perfection of 
the patent, proceeded from the sov¬ 
ereign himself.*’—Burriil D.D. 

De gratia speciali certa scientia 
et mero motu, tails clausula non 
valet in his in quibus prwsumitar 
principem esse ignorante-in—a phraj^e 
meaning that the clause **of our 
special grace, knowledge, and mere 
motion,” is of no avail in those 
things in which it is presumed that 
the prince was ignorant.—^Black i*. 
D., citing 1 Coke p 

De iis qui ponendi ifunt tn ap- 
sisis—of those who are to be put on 
assises, the title of a statute 
21 Edw. I defining the Qual^»ttiw?» 
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ing 1 11*1. '»!?n 19 CJ. p r 
2-P 337 nrdt* 11. 
r? 6 * injuria sua propria 
causa—a of trav? rm' 

replication, fSiid by Wh^irn.m 
now pi;' v, 3 ' th**' rt’CA^fn^xArji'i' Ity hht- 

Serg. & R., ra,. 162, 171. ■' s hriwt.-'BIa’k LI>. 

See also the C.J.S. title I'Icudmg ?< | Id Uinde d’*iwm/ind}—--of ,3 •‘h’!'’ 
li7, and 49 C.J. p S3S note 1-p 337 j of Ulhisig, a term 
note II. j }iPh Liw to i prr- 

De inolficloso testam^mto—c^onrern- * s^T.pik.n have n minrirT of 

Ing an inofficious or undutlfui will, a j tithmg—Bfack L.D. 
title of the civil law.—-Diuck D.I>. i IH rsfitarA }m vlnm —comerriUig 
De integro—an«-‘w, a gterond time, ; the ntiurc of wrJj^, th'' til 3 ^ 
or as it was before.—Black D.D. \ than wnv tcxttMjok uf Vjt/^Uvh mr- 
De Jactura eviianda—for avoiding * di^va! law.—DJX 
a loss, a phrase applied to a defend- j 2 ic nen decimi-indo*-—of rot paying 


ant as “de lucre captando” ig to a 
plaintiff.—Black ED., citing Jones 
V. Sevier, 1 Litt., Ky„ 50, 51, 13 Am. 
J D. 215. 


titheF. a term appheci m FCngbsh e; 
elf's last ivfil law to a pr^r. or 

ciriim to be entjroly diB^'harK'Ml of 
&r.d to pay no eompinKalkjn 


De Judaism© (statutum)—of, or j in lieu of them.—Black hJi, 
concerning, Judaism or J#ws, the] De mvs operls nancialinno — of the 
name of a statute pa»«ed in the i denounce'mcRt of new works; In the 
reign of Edw. I which enacted severe 1 civil law. a form of interdict or In- 
and arbitrary penalties against the 1 Junction which llffs in »Dm«^ rase* 
Jews.'—Black ED. j where the defe'Hdant it about to 

De judleato solvendo—for payment \ erect a “Rtw work”' In derogation or 
of the amount adjudged, a term ap* i injarj of the plaintilT'a right*.— 
plied in Scotch law to ball to the ac- | Black D.D, 

tion, or special bail.—Black ED. | De pace et legalitatc tenewda-—for 
De Judicila—of judicial proceed- ^ keeping the peace, asidl for good be¬ 
ings, the title of the second part of havlor.— Black ED- 


the Digests or Pandects, including 
the fifth, sixtE seventh, eighth, 
ninth, tentE and; eleventh hooks.— 
Black ED. 

De Judicio ststi—for appearing in 
court, a term applied in tl» Scotch 
and admiralty law to hail for a de¬ 
fendant’s appearance.—-Black E.D. 

De latere—from; the aide, ©n the 
aide, collaterally, of ojllateimla,— 
Black ED. 

De legatls et lldel commissia—of 
legacies and trusts, the name of a 
title of the Pandects*—^Black E.D. 

De malo—of 'illness, a phrase 
which was frequently used to deelg- 
ttate several species of es'soln, such 
as **d® malo lectb*” of illness In bed; 
**de mklo veniendi,” of illne«i- <or 
misfortune) in coming to the place 
where the court sat; **de mal® vil¬ 
la/' of Illness in the town where the 
court wt.—Black ED. 

De medietaie linguse—of the half 
tongue, that is half of one tongui 
and h»lf uf another, ■ a phrase de- 
iScriMng that spectes of Jury which, 
at common law, was allowed In both 
civil and criminal eases where on# 
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De pace et plaglt—of p?ae© 
(breach of peace) and vrouniif, one 
of the kinds of craminal app*^ai for¬ 
merly In use in England and wtilrh 
lay to casts of assault, wounding, 
and breach ©f the peace,—Black ED. 

De puce et roberia—of peace 
I breach of peacel and robbery, an¬ 
other of the kinds ©f ertmlnal ap* 
peal formerly in la England, and 
which lay In case# of robbery" and 
breach of the — Black ED. 

De pignor® surrepto fyrti—of * 
pledge seliod by stealth, In the civil 
law, an action to mtmtt a pledge 
stolen.—‘Black ED, 

De plaelto—of a plea, of or in an 
action, formal words used to dec¬ 
larations and other pwtC'ecdings a» 
descriptive of th# particiilar action 
brought—Black ED. 

Be plagis et mahemio—of wounds 
and mayhem, the name of a erlmlnui 
appeal formerly ira use in England, 
In cases of wounding and maiiaing. 
—Black ED. 

De plan©—primarily on th# 
ground, or on * level; but derivutlve- 
ly, to m mimmmxT mwantr; tt was » 





BEAD 


25 C.J.S, 


DEAD. Deprived of life; inanimate.^O A person 
is dead at the moment heart aetion, respiration, and 
the action of the central nervous system permanent¬ 
ly eease.^i The term has been compared Trith 

Dead letter. A term sometimes applied to an 
act that has become obsolete by long disuse.*^^ 

Dead pledge. A mortgage, mortuum vadium.^'^ 

Dead rent. In English law, a rent payable on a 
mining lease in addition to a royalty, so called be¬ 
cause it is payable although the mine may not be 
worked also a minimum royalty provided for 
in the event of accidents or other insuperable con¬ 
tingencies.^® 

Dead rollers. The rollers of an edger, a machine 
used in a sawmill to rip off the edges of lumber, or 
to rip the boards into desired width, which hear 
down on the lumber and hold it firm on the saws.'^'^ 


Dead slow. A nautical term meaning a speed oi 
about four knots an hour—just enough to give £ 
vessel steerage way. 

Dead timber. In its ordinary sense the tern 
means timber which is practically lifeless or mor¬ 
tally hurt, and in such a state of decay that a pru¬ 
dent landowner would ordinarily direct it to b« 
forthwith cut, to prevent further deterioration ir 

value.'^9 

Dead wall. In England, where a wall is withoui 
any house or building behind it, and is merely in¬ 
tended to fence off or separate the road from th( 
space of gi’ound by the side of it, having no win¬ 
dows or doors, it is called a ^^dead wall.^^50 

Dead weight. Primarily a heavy or oppressive 
burden; and derivatively a weight or burden thai 
has to be borne without aid or compensatory ad- 
vantage.5^ In this latter sense it may be, and has 
been, applied to assets of a bank,^^ ^nad to a ves- 


term of the Roman law descriptive 
of the method of hearing causes, 
when the praetor stood on the 
ground with the suitors, instead of 
the more formal method when he 
occupied a bench or tribunal; hence 
informal or summaryi—Black L.D. 

De prserogativa regis—concerning 
the prerogatives of the king, the ti¬ 
tle of the statute 17 Edw. I, St. 1 
c 9, defining the prerogatives of the 
crown on certain subjects, but es¬ 
pecially directing that the king 
shall have ward of the lands of id¬ 
iots, taking the profits without 
waste, and finding them necessaries. 
—Black Xi.D., citing 2 Stephen 
Comm, p 529. 

Be prsesenti—of the present, in 
the present tense.—Black L.D. 

De quo and de quibus—of which; 
formal words in the simple writ of 
entry, from which it was called a 
writ of entry “in the quo,” or “in 
the quibus,” [either in the singular 
or the plural].—Black L.D., citing 3 
Reeve Eng.L. p 33, 

De quota litis—concerning divi¬ 
sion of the lawsuit; in the civil law, 
a contract by which one who has a 
claim difficult to recover agrees 
with another to give a part, for the 
purpose of obtaining his services to 
recover the rest.-r-Black L.D. 

De raptu virginum—of the ravish¬ 
ment of maids, the name of an ap¬ 
peal formerly in use in England in 
oases of rape.—-Black L.D., citing 2 
Reeve Eng.L. p 38. 

De rebus—of things; the title of 
the third part of the Digests or 
Pandects, comprising books 12-19, 
inclusive.—^Blaok L.D. 

De rebus dubiis—of doubtful 
things or matters,^—^Black L.D. 

De retorno habendo—^for having 
a return or .to have a return; a 


term applied to the judgment for 
the defendant in an action of re¬ 
plevin, awarding him a return of 
the' goods replevied; and to writ 
and execution issued thereon; ap¬ 
plied also to the sureties given by 
the plaintiff on commencing the ac¬ 
tion.—Black L.D. 

De scaccario—of or concerning 
the exchequer, the title of a statute 
passed in the fifty-first year of Hen¬ 
ry III.—Black L.D., citing 2 Reeve 
Eng.L, p 31. 

De se bene gerendo—for behaving 
himself well-, or for his good be¬ 
havior.—^Black L.D. 

De speciali gratia—of special 
grace or favor.-^Black L.D. 

De tabulis exhibendis—of showing 
the tablets of a will.—^Black L.D. 

De tallagio non concedendo—of 
not allowing talliage, the name giv¬ 
en to the statutes 25 and 34 Edw. I, 
restricting the power of the king to 
grant talliage.—^Dlack L.D., citing 2 
Reeve, Eng.L. p 104. 

De tempore in tempus et ad omnia 
tempora—from time to time, and at 
all times.—^Black L.D. 

De testamentis—of testaments; 
the title of the fifth part of the 
Digests or Pandects; comprising 
the twenty-eighth to the thirty-sixth 
books, both inclusive.—Black L.D. 

De traditione clavium—of the de¬ 
livery of the keys; the delivery of 
the keys of the warehouse wherein 
the goods are deposited is a well 
known and familiar instance of a 
constructive delivery, giving to the 
purchaser the means of controlling 
the property.—Carter v^ Willard, 19 
Pick., Mass., 1, 8. 

De una parter—of or from one part 
or party; a deed “de una parte” is 
one vhere only one party grants, 
gives, or binds himself to dq a 
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thing to another, thus differing from 
a deed inter partes —Black L.I). 

De verbo in verbum—word foi 
word; literally, from word to word, 
—Black L.D. 

De verborum significatione—ol 
the signification of words, an im¬ 
portant title of the Digests or Pan¬ 
dects, consisting entirely of defini¬ 
tions of words and phrases used ir 
the Roman law.—Black L.D. 

De vicineto—from the neighbor¬ 
hood, or vicinage, applied to a jury. 
—Black L.D. 

40. Webster New Int.D. 

41. Neb.—In re Stuertz’ Estate, 245 
N.W. 412, 413, 124 Neb. 149, Quot- 

' ing Herzog, Med. Jur. § 32. 

42. Pa.—The German EvangelicaJ 
Lutheran Congregation of St 
Paul’s Church, in Philadelphia v. 
Miller, 26 Pa.Dist. 641, 645. 

43. Black L.D. 

44. Black L.D. 

45. Black L.D. 

46. W.Va.—Robinson v. Kistler, 59 
S.E. 505, 507, 62 W.Va. 489; > 

47. Mo.—Trigg v. Ozark Land & 
Lumber Co., 86 S.W. 222, 224, Ui 
Mo. 227. 

48. U.S.—The Oceanic, D.C.CaL, 61 
P. 338, 343. 

49. U.S.—U. S. V. Pi^e Riyer 
ging (Sc Improvement: Co., 

.89 F. 907, 915,. 32 C.?0.A.: 406. ! 

50. Eng.—^Arnell v. Lc^ndbn, At®*, 
Co., 12 C.B. 697, 718, <74 E.G.K 6?7i 
138 Reprint 1077. 

17 C.J. p 1153 note 37. 

51. Century D. 

52. La.'—New Orleans 
- Barbarin, 6 Rob. 289, 2|h 
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Other phrases: awl clowrs m*’-- fr''fwL«tri» srr M 

animals,’'-"^^> “deaf! driinkr'*''’^ ‘Mnid MaMi^-rd’’"" ^*OaA n: t!'.r - 
stora^p/^58 ^*jive and dea<i ric^rkd'*'-' awl 


53. Eng:.—Cunnlngliam v. Dunn, 3 
C.P.r>. I4S. 4 4§. 

54. “lilving green treea’” distin- 
g'aislied 

D.S,—U. S, V. Eonnws, Minn., 125 
F. 485, 487, 6fj C.C.A. S21. 

55. X.T.—Underwood r. Green, 42 
X.Y. 140, 142. See a1»o Mimlripal 
Corporations | 215, and 43 C.J. p 
318 notes 15-32. 

56. Wliat constitutes 

A man is said to be *‘dead drunk” 
when he is perfectly unconseiouS— 
powerless.—Paris & G. X. R. Co. v. 
Robinson, 140 S.W. 434, 435, 104 Tex. 
482—17 C.J. p 1152 note 3. 

As degree of drunkenness see the C. 
J.S- title Drunkards I 1, also 10 

C. J. p 796 note 19 [a] (1). 

57. S.C,—Cato V. Atlantic & C. A. 

D. Ry. Co.. 162 S.E. 239, 241, 164 
S.C. 123. 

58- Described as a type of storage 


In wh/'h g- "'d* r* f "“'‘'f. 

A\ - ir.r 

nrv T.pf. * t I'f C /' 

Pi2 F.2J ..61, 2H7. An'PU, I 
With \ 

ths^' I t 

724, alr-Ki Ta <V1. p ST- n. r. 

59. Eng.—P‘*rtfr v, T.'''irnri.v, 3 Vi^\ 
Jr. 211. eia, 3- liv'prinr r- 2 : 

mk Coiwtm^ to mean ‘‘buMbandf? 
a^Aualiy dead, and aid Hi+r'.'ly s , 
sumaiijy su. . . . The vvaird 

given its popular, natural and or>a,- j 
nary meaning.”—Commonr»>>?ilth %% j 
Powell, iMo A. 961, 256 Pa. 47A 172, ' 
D.R.A.1917E 1150. ' 

61. “Dead blorks” and “dead ca¬ 
boose” see the C.J.S. title RaHroads 
I 1, also 17 C.J. p 1135 nolcft $h p I 
1152 note IV. 

“Dead culls’* a@e Cull 25 C.J.S. p 
21 note 3^ 

“Dead engine’* see the C.J.S* tltlr 
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V n^'i fiil^A a * vr bne* !o 
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Shjpt'jng I a^-/> 37 C,.l p 1152 

t'-iLl aijd n'e>‘fi VI1 and Ts *’J. pp 
P-5, 1*A riofc 4 :. ij]i P -^'22 91 

ra|. 

"TVad oi?' ppe 21 CJM. 

p IM% nsfV 17. 

**!».'.t-d T/irk^nir” C.J F, fiib’B 

Highway| ftiCi rt‘f^ n to 

vt'h:cb‘»! gvn«‘r.ii:y, and Vt>- 

hl#*b‘a I I, With rwf»s;ri«K'e to motor 

\* hKl«. 

“Dead track” sotj thi> C.J.S. title 

Railroads | L 

“Dead wirf” stf th*-' C.J.S. title 

Electricity | 1^ alsw 17 C.J- p 1153 
note 4d. 
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§ 1 


DEAD BODIES 

This Title includes personal rights, duties, and liabilities of relatives and representatives of one de~ 
ceased in respect of the possession and disposition, by burial or otherwise, of the body; and offenses 
relating to the disposal of dead bodies. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


§ 1. Definitions—p 1016 

2. Rights of property or possession in general—p 1016 

3. Rights as to burial—p 1017 

4. Rights as to disturbance or disinterment—p 1019 

5. Duties as to burial—p 1024 

6. Civil liabilities—^p 1025 

7. - Funeral or burial expenses—^p 1025 
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§ 1. Definitions 

A dead body is the body of a human being deprived 
of life; it does not include remains long since decom¬ 
posed. 

The term “dead body’^ is synonymous with the 
word “corpse/^ and as used in a legal sense means 
the' body of a human being deprived of life,^ but it 
does not include the remains of a human body that 
has long since decomposed.^ 

The meaning of the terms “decent,’^ “respecta¬ 
ble,” and “proper” burial is considered in § 5 infra 
in connection with the duty of burial. 


§ 2. Rights of Property or Possession in Gen¬ 
eral 

There is no right of property In the dead body of a 
human being; however, the right to bury and preserve 
the remains Is recognized and protected as a quasi- 
property right. 

The authorities are almost uniform in holding 
that there is no right of property, in a strict sense 
or in the ordinary use of the term, in the dead body 
of a human being,^ and after burial the body be¬ 
comes part and parcel of the ground to which it -is 


1. Black L.D. 

2 . Ga.—Meads v. Dougherty Coun¬ 
ty, 25 S.E. 915, 98 Ga, 697, 700. 

Ohio.—Carter v. Zanesville, 52 N.E. 

126, 59 Ohio St. 170, 174. 

17 aj. p 1137 note 2. 

3. U.S.—Travelers Ins. Co. v. Welch, 
C.C.A.La., 82 P.2d 799, 801, citing 

Corpus Juris. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So, 168, 213 Ala. 413. 

Cal,—Gray v. Southern Pac. Co., 68 
P.2d 1011, 21 CaLApp.2d 240—Steen 
V. Whittington, 60 P.2d 118, 9 Cal. 
App. 2d 445—Huntly v. Zurich Gen¬ 
eral Accident & Liability Ins. Co., 
280 P. 163, 100 CalApp. 201. 

Del.—Wales v. Wales, 190 A. 109. 

Ga.—^Pollard v. Phelps, 193 S.E. 102, 
56 Ga,App. 40&{ 


Ind.—Meek v. State. 185 N.E. 899, 
205 Ind. 102. 

Ky.—^North East Coal Co. v. Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 11, 
followed in North Bast Coal Co. v. 
De Long, 70 S.W.2d 972, 254 Ky. 
22—Louisville & N. K. Co. v. Hall, 
293 S.W. 1091, 219 Ky. 528. 

N.H.—Lavigne v. Wilkinson, 116 A. 
32, 80 N.H. 221. 

Tenn.—Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn.Civ.App. 120, 

Tex.—Burnett v. Surratt, Civ.App., 
67 S.W.2d 1041, error refused— 
Poster V. Poster, Civ.App., 220 S. 
W. 215. 

Va.—Goldman v. Mollen, 191 S.E. 
627, 631, 168 Va. 345, citing Corpus 
Juris. 

/ 

W.Va.—England v. Central Pocahon¬ 
tas Coal Co., 104 S.E, 46, 86 W.Va. 
576. 

17 C.J. p 1137 note 3. 
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Merely personal riglit 

N.Y.—In re Scheck's Estate, 14 N. 

Y.S.2d 946, 172 Misc. 236. 

Matters hurled with hody 

(1) Ornaments of gold and preci¬ 
ous stones, deposited in tomb with 
hody of the deceased, are corporeal 
things, susceptible of ownership and 
may be taken and alienated by right¬ 
ful owner.—Ternant v. Boudreau, 6< 
Rob., La., 488. 

(2) It has been held that a coffin 
which, with the consent of all per¬ 
sons having any pecuniary interest 
therein, has been deposited in grave 
for purpose of interment with corpse 
inclosed within it, is no longer sub¬ 
ject of property.—Guthrie v. Weaver,. 
1 Mo. App. 136. 

(3) However, it has also been held 
that coffin is property of person who 
buried deceased and therefore may 
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committed.^ The right, however, to bury a corpse, 
and to preserve the remains, considered in §§ 3 and 
4 infra, is a legal right which the courts recognize 
and protect,5 as a quasi-property right;® and this, 
in the absence of statute, is the only right one may 
have in a dead body.'^ 

§ 3. Rights as to Burial 

There is no universal rule as to who has the right 
of burial. Generally, except where deceased has made 
his wishes known, in which case they will ordinarily be 
followed, the right of burial belongs to the surviving 
spouse, or. If there is none, to the next of kin. 


There is no universal rule regarding the right of 
persons to bury the dead, but each case must be 
considered in equity on its own merits and, no 
matter in whom the right of burial rests, it is in 
the nature of a sacred trust for the benefit of all 
who may, from family ties or friendship, have an 
interest in the remains.^ The right of sepulture is 
not absolute, but must yield when in conflict with 
the public good or when the demands of justice re¬ 
quire such subordination.^® 

Except where deceased had expressed a wish as 
to the disposition of his remains, the right of burial 


be subject of larceny.—State v. 
Doepke, 68 Mo. 208, 30 Am.R. 785. 

4. U.S.—Travelers Ins. Co, v. 
Welch, C.C.A.La., 82 F.2d 799. 

Tenn.—^Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn.Civ.App. 120. 

17 C.J. p 1137 note 4. 

5. U.S.—Travelers Ins. Co. v. Welch, 
C.C.ALa., 82 F.2d 799, 801, citing 

CJorpus Juris. 

Ala.—Jordan Undertaking Co. v. As- 
berry» 159 So, 683, 230 Ala. 97— 
Jefferson County Burial Soc. v. 
Scott, 118 So. 644, 218' Ala, 354— 
Southern Life & Health Ins. Co. v. 
Morgan, 105 So. 161, 21 Ala.App. 5, 
certiorari denied Ex parte Southern 
Life & Health Ins. Co., 105 So. 
168, 213 Ala. 413. 

Cal.—Gray v. Southern Pac. Co., 68 
P.2d 1011. 21 Cal.App.2d 240. 

Ill.—People V. Harvey, 122 N.E. 138, 
286 Ill. 593—Cermak v. Pauksztis, 
218 Ill.App. 341. 

Ind.—uEtna Life Ins. Co. v. Burton, 
12 N.E.2d 360, 104 Ind. App. 576. 
Iowa.—King v. Frame, 216 N.W. 630, 

204 Iowa 1074. 

Kan.—Alderman v. Ford, 72 P.2d 981, 
146 Kan. 698. 

Ky.—^Haney v. Stamper, 125 S.W.2d 
761, 277 Ky. 1—Streipe v. Liberty 
Mut. Ins. Co., 47. S.W.2d 1004, 243 
Ky. 15—Louisville & N. R. Co. v. 
Hall, 293 S.W, 1091, 219 Ky. 528. 
Mass.—Vaughan v. Vaughan, 200 N. 
E. 912, 294 Mass. 1,64—Sheehan v. 
Commercial Travelers' Mut. Acci¬ 
dent Ass’n, 186 N.E. 627, 283 Mass. 
543, 88 A.L.R. 975. 

Minn.—Kingsley v. Forsyth, 267 N. 

, W. 95, 192 Minn. 468. 

N.Y.—In re Scheck’s Estate, 14 N.Y. 
S.2d 946, 172 Misc. 236—Petition 
of Forrisi, 10 N.Y.S.2d 888, 170 
Misc. 649—In re Neville’s Estate, 
263 N.Y.S. 528, 147 Misc. 171—In 
re Billman’s Will, 257 N.Y.S. 431, 
143 Misc. 765—Birch v. Birch, 204 
N.Y.S. 735, 123 Misc. 229, affirmed 

205 N.Y.S. 913, 209 App.Div. 892. 
Tex.—Love v. .^tna Ceisualty & 

Surety Co., Civ.App., 99 S.W.2d 
646, affirmed .^tna Casualty & 
Surety Co. v. Love, 121 S.W.2d 
986, 132 Tex. 280—Johnson v. 


Weed, Civ.App., 52 S.W.2d 917— 
CurJin v. Curlin, Civ.App., 228 S. 
W. 602. 

Vt.—^Nichols V. Central Vermont Ry. 
Co., 109 A. 905, 94 Vt. 14, 12 A. 
L.R. 333. 

Va.—Goldman v. Mollen. 191 S.E. 627, 
168 Va. 345. 

Wash.—Guilliume v. McCulloch, 24 
P.2d 93, 173 Wash. 694. 

17 C.J. p 1137 note 7. 

Act destroying this right would he 
unauthorized by police power.— 
Catholic Bishop of Chicago v. Vil¬ 
lage of Palos Park, 121 N.E. 561, 
286 Ill. 400. 

6 - Del.—Wales v. Wales, 190 A. 
109. 

Ga.—Pollard v. Phelps, 193 S.E. 102, 
56 Ga.App. 408. 

Ind.—Meek v. State, 185 N.E. 899, 
205 Ind. 102. 

Ky.—North East Coal Co. v. Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 11, 
followed in North East Coal Co. v. 
De Long, 70 S.W.2d 972, 254 Ky. 
22 . 

Md.—Radomer Russ-Pol Unterstit- 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 
N.J.—Spiegel v. Evergreen Cemetery 
Co., 186 A. 585, 117 N.J.Law 90. ' 

N.Y.—Gostkowski v. Roman Catholic 
Church of Sacred Hearts of Jesus 
and Mary, 262 N.Y.S. 104, 105, 237 
App.Div. 640, citing Corpus Juris, 
and affirmed 186 N.E. 798, 262 N.Y. 
320, which affirmed 262 N.Y.S. 110, 
237 App.Div. 910—^A. F. Hutchinson 
Land Co. v. Whitehead Bros. Co., 
217 N.Y.S. 413, 418, 127 Misc. 558, 
citing Corpus Juris, and, affirmed 
'219 N.Y.S. 413, 218 App.Div. 682. 
N.C.—Gurganious v. Simpson, 197 
S.E. 163, 213 N.C. 613—^Morrow v. 
CIme, 190 S.E. 207, 211 N.C. 264-- 
Bonaparte v. Fraternal Funeral 
Home, 175 S.E. 137, 206 N.C. 652. 
Tex.—Burnett v. Surratt, Civ.App., 
67 S.W.2d 1041, error refused. 
Wa.sh.—^Herzl Congregation v. Rob¬ 
inson, 253 P. 654, 142 Wash. 469. 
W.Va.—England v. Central Poca¬ 
hontas Coal Co., 104 S.E. 46, 47, 
86 W.Va. 575, citing Corpus Juris. 
17 C.J. p 1188 note 8. 
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7. N.Y.—Matter of Beekman St., 4 
Bradf.Surr. 503, 

Okl.—Long V. Chicago etc., R. Co., 86 
P. 289, 15 Okl. 512, 6 L.R.A.,N.S., 
883, 6 Ann.Cas. 1005. 

17 C.J. p 1138 note 9. 

Retaining body as security 

Burial society could not retain 
dead body as security for charges.— 
Jefferson County Burial Soc. v. Scott, 
118 So. 644, 218 Ala. 354. 

8. Minn.—Sacred Heart of Jesus 
Polish National Catholic Church v. 
Soklowski, 199 N.W. SI, 159 Minn. 
331, 33 A.L.R. 1427. 

Ohio.—Herold v. Herold, 3 Ohio N.P., 
N.S., 405. 

Pa.—Pettigrew v. Pettigrew, 56 A. 
878, 207 Pa. 313, 99 Am.S.R. 795, 
64 L.R.A. 179—Barder v. Barder, 6 
Pa.Dist. & Co. 720, 26 Laok.Jur. 
143, 173, 39 York Leg.Rec. 17—San¬ 
son V. Sanson, 30 Pa.Dist. 655, 49 
Pa.Co. 100, 68 Pittsb.Leg.J. S42, 
15 Del.Co. 289, 1 Som.Leg.J. 67— 
Schmidt v. O'Brien, 6 Sch.Reg. 130. 
Tex.—Burnett v. Surratt, Civ.App., 
67 S.W.2d 1041, error refused. 

In case of contention the court 
should assume equitable jurisdiction, 
somewhat analogous to its juris¬ 
diction over the care and custody of 
infants, and should make such dis¬ 
position as seems to be best and 
right under all the circumstances. 
—^Wales V. Wales, Del., 190 A. 109 
—17 C.J. p 1138 note 13. 

Ckmflict between daughter and son 
Where daughter had maintained 
filial relations with deceased father 
for seventeen years and son had en¬ 
tertained no affection for him, cus¬ 
tody of body should he awarded to 
daughter.—^Boyd v. Gwyn, 6 Pa.Dist. 
& Co. 275. 

d. Ala.—Southern Life & Health 
Ins. Co. v. Morgan, 105 So. 161, 21 
Ala.App. 5, certiorari denied Ex 
parte Southern Life & Health Ins. 
Co., 105 So. 168, 213 Ala. 413. 
Del—Wales v. Wales, 190 A. 109. 

17 C.J. p 1138 note 13. 

10. Tex.—Gray v. State, 114 S.W. 
635, 55 Tex.Cr. 90, 22 L.R.A.,N.S„ 
613. 
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belongs to the surviving spouse or the nearest rel¬ 
ative,the surviving spouse having the paramount 
right as to the custody of the remains of the de¬ 
ceased and its burial,except in special circum¬ 
stances,^^ as where there has been a waiver, ex¬ 
press or implied. If there is no surviving spouse, 
the right of burial rests with the next of kin,l^ of 


full age,^® in the order of relation to the decedent, 
as children, parents, brothers, and sisters and more 
distant kin,i'^ except in special circumstances where 
a more remote relative or even a friend may have 
a superior right to one nearer of kin.^S 
Effect of deceased's preference. Where decedent 
has indicated a preference respecting the disposi- 


11. Del.—Wales v. Wales, 190 A. 
109. 

Ill.—People V. Harvey, 122 N.E. 138, 
286 Ill. 593. 

Ky.—Streipe v. Liberty Mut. Ins. 

Co., 47 S.W.2d 1004, 243 Ky. 15. 
Mass.—Sheehan v. Commercial 

Travelers' Mut. Accident Ass’n, 186 
N.E. 627, 283 Mass. 543, 88 A.L.R. 
975. 

Minn.—Sacred Heart of Jesus Polish 
National Catholic Church v. Sok- 
lowski, 199 N.W. 81, 159 Minn. 331, 
33 A.L.R. 1427. 

N.Y.—In re Scheck’s Estate, 14 N. 
Y.S.2d 946, 172 Misc. 236—Petition 
of Porrisi, 10 N.Y.S.2d 888, 170 
Misc. 649—In re Neville's Estate, 
263 N.Y.S. 528, 147 Misc. 171— 
In re Billman’s Will, 257 N.Y.S. 
491, 143 Misc. 765, 

Vt.—^Nichols V. Central Vermont Ky. 
Co., 109 A. 905, 94 Vt. 14, 12 A.L. 
R. 333. 

12. U.S.—Travelers Ins. Co. v. 

Welch, C.C.A.La., 82 F.2d 799, 801, 
citing Corpus Juris. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413. 

Ga.—Pollard v. Phelps, 193 S.E. 102, 
56 Ga.App. 408. 

Ind.—^tna Life Ins. Co. v. Bur¬ 
ton, 12 N.B.2d 360, 104 Ind.App. 

, 576, 

BCan.—^Alderman v. Ford, 72 P.2d 
981, 146 Kan.;698. 

Ky.—Haney v. Stamper, 125 S.W.2<1 
. 761, 762, 277 Ky. 1^ citing Corpus 
Juris. 

Md.—Radomer Russ-Pol TJnterstit- 
zung Verein of Baltimore City v. 
Posner. 4 A.2d 743, 746, 176 Md. 
332, quoting Corpus Juris. 

Mass.—^Vaughan v. Vaughan, 200 N. 

E. 912. 294 Mass. 164. 

Minn.—Kingsley v. Forsyth, 257 N- 
W. 95, 192 Minn. 468—Sacred 

Heart of Jesus Polish National 
Catholic Church v. Soklowski, 199 
’ N.W. 81, 159 Minii. 331, 33 A.L.R. 
1427. 

N.J.-r-Hudek v. St. Peter Greek 
Catholic Cemetery Ass’n, 138 A.. 
654, 101 N.J.Eq. 399, affirmed 140 
A. 920, 102 N.J.Eq. 332. 

N.T.—Gostkowski v. Roman Catho¬ 
lic Church of Sacred Hearts of 
Jesus and Mary, 262 N.T.j^. 110, 
237 App.Div. 910, affirmed 186 N.E. 
79S, 262 N.Y. 320—Stahl v. Wil¬ 
liam Necker, Inc., 171 N.Y.S. 728,. 
184 App.Div. 85—Birch v. Birch, 


204 N.Y.S. 735, 123 Misc. 229, af¬ 
firmed 205 N.Y.S. 913, 209 App. 
Div. 892. 

N.C.—Morrow v. Cline, 190 S.E. 207, 
211 N.C. 254—Bonaparte v. Fra¬ 
ternal Funeral Home, 175 S.E. 137, 
206 N.C. 652. 

Ohio.—Hardin v. Ehring, 155 N.E. 
153, 22 Ohio App. 437—Herold v. 
Herold, 3 Ohio N.P., N.S., 405. 

Pa.—Sanson v. Sanson, 30 Pa.Dist. 
655, 49 Pa.Co. 100, 68 Pittsb.Leg.J. 
342, 15 Del.Co. 289, 1 Som.Leg.J. 
67. 

Tex.—Fowlkes v. Fowlkes, Civ.App., 
133 S.W.2d 241—Curlin v. Curlin, 
Civ.App., 228 S.W. 602—Foster v. 
Foster, Civ.App., 220 S.W. 215. 
Va.—Goldman v. Mollen, 191 S.E. 

627, 168 Va. 345. 

17 C.J. p 1139 note 20. 

Right not changed by acts pre¬ 
scribing conditions precedent to ob¬ 
taining disinterment permits.— 
Flores v. De Galvan, Tex.Civ.App., 
127 S.W.2d 305, error dismissed, 
judgment correct. 

13. Del.—Wales v. Wales, 190 A. 
109. 

N.Y.—Apostle V. Pappas, 277 N.Y. 
S. 400, 154 Misc. 497—Stiles v. 
Stiles, 185 N.Y.S. 53, 113 Misc. 
576. 

Pa.—Puckey v. Blake, 160 A. 222, 
306 Pa. 374—Schmidt v. O’Brien, 
6 Sch.Reg. 130. 

17 C.J. p 1138 note 13 [b]. 

Absence 

Ala:—Southern Life & Health Ins. 
Co. V. Morgan, 105 So' 161, 165, 21 
•Ala.App. 5, citing Corpus Juris, 
and certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413. 

17 C. J. p 1139 note 24. 

Separation 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App- 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 2i3 Ala. 413. , 

17 C.J. p 1138 note 13 [a] (2), (3). 

14. NY-—Stiles v. Stiles, 185 N.Y. 
S. 53. 113 Misc. 576- 

Tex.—Poster v. Foster, Civ.App., 220 
S.W. 215. 

Failure promptly to assert right 
to body needing burial constitutes 
waiver, particularly where' the sur¬ 
viving wife was not living with 
husband at time of his death.— 
Southern Life & Health Ins. Co. v. 
Morgan, 105 So. ,161, 21 Ala.App. 5,; 
certiorari denied Ex parte Southern] 
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Life & Health Ins. Co., 105 So. 168, 
213 Ala. 413. 

15. U.S.—Travelers Ins. Co. v. 

Welch. C.C.A.La., 82 F.2d 799, 801, 
citing Corpus Juris. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413. 

Ga.—Pollard v. Phelps, 193 S.E. 102, 
56 Ga.App. 408, 

Ill.—Cermak v. Pauksztis, 218 Ill. 
App. 341. 

N.J.—Browne v. Bayonne Trust Co., 
193 A. 179, 118 N.J.Law 396, cit¬ 
ing Corpus Juris. 

N.Y.—In re Kulyk’s Estate, 269 N. 
Y.S. 70, 150 Misc. 307, supple¬ 

menting 268 N.Y.S. 305, 149 Misc. 
855, reversed on other grounds 
and appeal dismissed 277 N.Y.S. 
807, 243 App.Div. 443. 

Tex.—Love v. ^tna Casualty & 
Surety Co., Civ.App., 99 S.W.2d 
646, affirmed Aetna Casualty & 
Surety Co. v. Love, 121 S.W.2d 
986, 132 Tex. 280—Johnson v. 

Weed, Civ.App., 62 S.W.2d 917. 
Wash.—Guilliume v. McCulloch, 24 
P.2d 93, 173 Wash. 694—Herzl 

Congregation v. Robinson, 253 P. 

654, 142 Wash. 469. 

17 C.J. p 1139 note 21. 

16. N.Y.—People v. St. Patrick’s 
Cathedral, 7 Abb.N.Cas. 121, 68 
How.Pr. . 55, reversed oh other 
grounds 21 Hun. 184. 

17 C.J. p 1139 note 23. 

17. Ala.—Jordan Undertaking Co. v. 
Asberry, 159 ^o. 683, 230 Ala. 97, 
citing Corpus Juris. 

Pa.—Sanson , v. Sanson, 30 Pa.Dist. 

655, 49 Pa.Co. 100, 68 Pittsb.Leg. 
J.. 342, 15 Del.Co, 289, 1 Som,Leg. 
J. 67. 

17 C.J. p 1139 note 22. 

Parents have equal right 
Pa.—Weidner v. Weidner, 19 Pa. 
Dist. & Co., 557, 26 Berks.Co.L.L 
277. 

18. Fa.—Sanson v. Sanson, 30 Pa. 

, Dist. 655, 49 Pa.Qo. 100, 68 Pittsh 
^Leg.J. 342, 16 Del.Co. 289, 1 Spiru 
*Leg.J. 67. 

17 C.J. p 1138 note 13 [c]. 

Waiver 

Consent of next of .kin, to consti¬ 
tute a waiver of their rights, must 
he fully and yoIuntarUy given-— 
McEntee v. Bonacum, 92 l^^.W. 633, 
66 Neb. 651, 60 L.R.A. 440. 
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tion of his remains, the courts will ordinarily ef¬ 
fectuate this expressed desire if possible, even in 
the face of opposition by the surviving spouse or 
the next of kin,^^ although it has also been held to 
be an open question whether the desires of the de¬ 
cedent should prevail against those of a surviving 
spouse.20 No particular formality is required in di¬ 
recting the disposition of one^s remains, but such 
directions may be parol,^! the last wish control¬ 
ling ;22 and whether the deceased did leave direc¬ 
tions is a fact question to be determined under the 
ordinary rules of evidence.23 

Executors and administrators. According to the 
weight of authority an executor or administrator 
has no rights as to the disposition of the remains of 

the deceased.24 

The^ right of burial includes ordinarily the right 
to determine the time, manner, and place of‘buria^^s 
and to select a monument.26 

Relation between 'right and duty. As a general 


rule the duty of burial and right of burial are con¬ 
comitant so that it has been held in some cases that 
the person entitled to the right may be determined 
by ascertaining upon whom the duty devolves,^7 and 
in other cases, as appears in § 5 infra, that the duty 
rests on the person in whom the right resides. 

§ 4. Rights as to Disturbance or Disinter¬ 
ment 

a. In general 

b. Rights of particular persons 
a. In Greneral 

In general, disinterment will not be ordered or per¬ 
mitted unless shown to be necessary and in the interests 
of justice; but there is no universal rule, and each case 
depends on its own facts. Where statutes concerning 
disinterment exist, they are controlling. 

There is a distinction between the rights existing 
prior to burial and those after burial, because after 
its interment the body is in the custody of the law,2S 


19. Cal.—In re Henderson’s Estate, 
57 P.2cl 2X2, 215, 13 Cal.App.2d 
449, citing Corpus Juris. 

N.Y.—Yome v. Gorman, 152 N.E. 
126, 242 N.Y. 395, 47 A.L.R. 1165, 
reversing 210 N.Y.S. 372, 213 App. 
Div. 329, which affirmed 209 N.Y. 
S. 739, 126 Misc. 322. 

Pa.—Sanson v. Sanson, 30 Pa.Dist. 
& Co. 655, 49 Pa,Co. 100, 68 Pittsb. 
Leg.J. 342, 15 Del.Co. 289, 1 Som. 
Leg.J. 67. 

Tex.—Burnett v. Surratt, Civ.App., 
67 S.W‘.2d 1041, 1042, error re; 

fused, quoting Corpus Juris—Cur- 
lln v. Curlin, Civ.App., 228 S.W. 
602, 

Va.—Goldman v. Mollen, 191 S.E. 

627, 168 Va. 345. 

17 C.J. p 1138 note 18. 

Disposition by will see the C.J.S. 
title Wills § 90, also 68 C.J. p 
503 notes 39-41. 

Paramount to all other cousidera- 
tlous 

K.Y.—In re Eichner’s Estate, 18 N. 

Y.S.2d 673, 173 Misc. 644. 
impossibility 

If, as result of ordinance, wishes 
of deceased cannot be effectuated, 
court may order Interment else¬ 
where.—In re Seymour, 114 P. 1023, 
16 Cal.App. 287—17 C.J. p 1139 note 

19. 

20. Minn.—Sacred Heart of Jesus 
Polish National Catholic Church 
V. Soklowskh 199 N.W. 81, 159 
Minn. 331,, 33 A.DB. 1427. 

Ohio.—Herold v. Herold, 3 Ohio N. 
P., N.S„ 405, 

Pa.—Harder y, Barder, 6 Pa.Dist. & 
Co., 720, 26 Lack-Jur. 143, 173, 39 
York Lieg.Rec. 17. 

Bstranger^eut 

Where husband and wife were 


estranged or separated, decedent's 
expressed wishes should prevail. 

Del.—Wales v. Wales, 190 A. 109. 
Tex,—Burnett v. Surratt, Civ.App., 
67 S.W.2d 1041, error refused. 

21. Del.—Wales v. Wales, 190 A. 
109. 

N.Y.—In re Johnson’s Estate, 7 N. 

Y.S.2d 81,'169 Misc. 216. 

Parol directions may modify will 
N.Y.—In re Scheck’s Estate, 14 N. 
Y.S.3d 946, 172 Misc. 236. 

22 l Minn.—Sacred Heart of Jesus 
Polish National Catholic Church 
V. Soklowski, 199 N.W. 81, 159 
Minn. 331, 33 A.L,R. 1427. 

N.Y,—In re Scheck’s Estate, 14 N. 
Y.S,2d 946, 172 Misc. 236. 

23. N.Y.—In re Johnson’s Estate, 
7 N,Y.S.2d 81, 169 Misc. 215. 

Pffect of prior direction lu will 
Proof of direction in will raises 
inference of continuance of indicat¬ 
ed desire, which may not be over¬ 
come except on clear and convincing 
evidence, especially where disregard 
thereof would result in material in¬ 
crease in distributable assets of his 
estate; accordingly, the issue will 
not be decided on affidavits but will 
be set down for hearing before 
court.—In re Scheck’s Estate, 14 N. 
Y.S.2d 946, 172 Misc. 236. 

24. Cal.—O'Donnell v. Slack, 56 P, 
, 906, 123 Cal, 285, 43 D.R.A. 388. 

17 C.J. p 1139 note 27. 

No next of kin 

Where decedent's wishes could 
not be effectuated and there were 
no next of kin, court could order 
interment in accordance with wishes 
of executor,—In re Seymour, 114 P. 
1023, 16 CahApp. 287, distinguishing 
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O’Donnell v. Slack, 65 P. 906, 123 
Cal. 285, 43 L.R.A. 388. 

Enforcement of deceased's wishes 
Sister-in-law, business associate, 
and friend of deceased, whom he 
designated as his executors, could, 
in absence of near relatives, main¬ 
tain suit against surviving wife to 
enforce deceased’s expressed wishes 
as to place of burial.—Burnett v. 
Surratt, Tex.Civ.App., 67 S.W. 2d 

1041, error refused. 

25. Ky.—Haney v. Stamper, 126 S. 
W.2d 761, 277 Ky. 1. 

26. N.Y.—In re Billman’s Will, 257 
N.Y.S. 491, 143 Misc. 765—Birch 
V. Birch, 204 N.Y.S. 735, 123 Misc. 
229, affirmed 205 N.Y.S. 913, 209 
App.Div. 892. 

Right to erect monument see Ceme¬ 
teries § 33. 

Inscription 

Right of widow to have inscrip¬ 
tion showing deceased was her hus¬ 
band recognized where denial of 
her petition to remove body was 
made conditional on appropriate in¬ 
scription being placed on stone.— 
In re Weinstein, 277 N.Y.S. 425, 243 
App.Div. 738. 

27. Cal.—Enos v. Snyder, 63 P. 170, 
131 Cal. 68, 82 Am.S.R. 330, 53 L. 
R.A. 221. 

17 C.J. p 1138 note 15. 

28. Md.—Radomer Russ-Pol XJnter- 
stitzung Verein of Baltimore City 
V. Posner, 4 A.2d 743, 176 Md. 332. 

N.J.—Perth Amboy Gas Light Co. 
V. Kilek, 141 A. 745, 102 N.J.Eq. 
588—Van Buskirk v. Standard 
Oil Co. of New Jersey, 121 A. 450, 
94 N.J.Eq. 686, reversed on other 
grounds 134 A. 676, 100 N.J.Ea. 
101 . 
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and a disturbance of its resting- place and its re¬ 
moval is subject to the control and direction of a 
court of equity in any case properly before it.^^ 
It is the policy of the law, except in cases of ne¬ 
cessity or for laudable purposes, that the sanctity 
of the grave should be maintained, and that a body 


once suitably buried should remain undisturbed,*30 
and a court will not ordinarily order or permit ^ 
body to be disinterred unless there is a strong show¬ 
ing that it is necessary and that the interests of 
justice require it.3i However, there is no universal 
rule applicable, each case depending on its own 


Tex.—Fowlkes v, Fowlkes, Civ.App., 
133 S.W.2d 241. 

17 C.J. p 1140 note 33. 

29'. Md.—Radomer Russ-Pol Unter- 
stitzung- Verein of Baltimore City 
V. Posner, 4 A.2d 743, 746, 176 Md. 
332, citing Corpus Juris. 

N.J.—Perth Amboy Gas Bight Co. v. 
Kilek, 141 A. 745, 102 N.J.Eq. 588 
—Van Buskirk v. Standard Oil 
Co. of New Jersey, 121 A. 450, 94 
N.J.Eq. 6S6, reversed on other 
grounds 134 A. 676, 100 N.J.Eq. 
101 . 

Tex.—Fowlkes v. Fowlkes, Civ.App., 
133 S.W.2d 241. 

W.Va.—Sherrard v. Henry, 106 S.E. 

705, 88 W.Va. 315, 21 A.L.R. 645. 
17 C.J. p 1140 note 34. 

Discretion of court 
Whether equity, at instance of re¬ 
married husband, should require re¬ 
moval of deceased wife’s and infant 
son’s remains from her family 
grave, was held peculiarly within 
trial court’s discretion.—Puckey v. 
Blake, 160 A. 222, 306 Pa. 374, 
3E*ederal district court would have 
jurisdiction to order removal of 
bodies from cemetery condemned by 
government, which by statute has 
been authorized to remove bodies 
therefrom.—U. S. v. 2.74 Acres of 
Land in Williamson County, D.C.IIL, 
32 F.Supp. 55. 

Orphans^ court had no authority 
to order decedent's grave opened for 
inspection, to determine whether 
burial charges, which were incurred 
without court order, were excessive. 
—Tsaraclis .v. Characklis, 3 A.2d 
725, 176 Md. 28. 

Title to cemetery lot 
In proceeding for exhumation of 
dead body, heard on affidavits, title 
to cemetery lot wherein burial oc¬ 
curred cannot be determined.— 
State V. Clifford, 142 P. 472, 81 

Wash. 324, Ann.Cas.l916D 329. 

30. U.S.—Travelers Ins. Co- v. 
Welch, C.C.A.La., 82 F.2d 799, 801, 
citing Corpus Juris. 

Iowa.—King v. Frame, 216 N.W. 630, 
204 Iowa, 1074. 

NY.—Yome v. Gorman, 152 NE. 
126, 242 NY. 395, 47 A.L.R. 1165, 
reversing 210 NY.S. 372, 213 App. 
Div. 329, which affirmed 209 NY. 
S. 739, 125 Misc. 322—Gostkowski 
V. Roman Catholic Church of Sa¬ 
cred Hearts of Jesus and Mary, 
186 NB. 798, 262 NY. 320, affirm¬ 
ing 262 NY.S. 104, 237 App.Div. 
640 and 262 NY.S. 110, 287 App. 
Div. 910—^Klahr v. Nadel, l NY. 


S.2d 733, 166 Misc. 288—In re 

Winters, 300 NY.S. 853, 165 Misc. 
226. 

N.C.—Cabe v. Parker-Graham-Sex- 
ton, 162 S.E. 223, 228, 202 NC, 
176, quoting Corpus Juris. 

Pa.—^Weidner v. Weidner, 19 Pa. 
Dist. & Co., 557, 25 Berks.Co.L.J. 
277. 

Tex.—Fowlkes v. Fowlkes, Civ.App., 
133 S.W.2d 241, 242, quoting Cor¬ 
pus Juris. 

17 C.J. p 1140 note 28. 

tinder Roman law a body once 
buried could not be removed, ex¬ 
cept by permission, in Rome, of the 
pontifical college, and, in the prov¬ 
inces, of the governor.—Pierce v. 
Swan Point Cemetery, 10 R.l. 227, 
14 Am.R. 667. 

31. Ky.—Sexson v. Commonwealth, 
39 S.W.2d 229, 239 Ky. 177, 230, 
quoting Corpus Juris. 

NC.—Cabe v. Parker-Graham-Sex¬ 
ton, 162 S.E. 223, 228, 202 NC. 
176, quoting Corpus Juris. 

Pa.—^Weidner v. Weidner, 19 Pa. 
Dist. (Sc Co. 657, 25 Berks.Co.L.J. 
277. 

Tex.—Fowlkes v. Fowlkes, Civ.App., 
133 S.W.2d 241. 

Va.—Goldman v. Mollen, 191 S.E. 

627, 168 Va. 345. 

17 C.J. p 1140 note 36. 

Restraint of disinterment 

On proper showing, court will re¬ 
strain unlawful disinterment or re¬ 
moval of dead body.—Curlin v. Cur- 
lin, Tex.Civ.App., 228 S.W. 602— 
17 C.J. p 1140 note 32, p 1142 note 
59. 

Removal held necessary and proper 

(1) Where cemetery needed for 
some public improvement.—Rado¬ 
mer Russ-Pol Unterstitzung Verein 
of Baltimore City v. Posner, 4 A.2d 
743, 176 Md. 332. 

(2) Where cemetery abandoned* as 
place of burial. 

Md.—Radomer Russ-Pol Unterstit¬ 
zung Verein of Baltimore City v. 
Posner, supra. 

NY.—In re Indian Cemetery, Queens 
County, 7 NY.S.2d 404, 169 Misc. 
584. 

S.C.—Little V. Presbyterian Church 
of Florence, 47 S.E. 974, 68 S.C. 
489. 

(3) Where exhumation necessary 
to ascertain cause of death. 

U.S.—Mutual Life Ins. Co. of New 
York V. McCulloch, D.C.W.Va., 31 
F.Supp. 800, reversed on other 
grounds, C.C.A., 109 F.2d 866. 
Md.—Radomer Russ-Pol Unterstit- 
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zung Verein of Baltimore City v. 

Posner, supra. 

(4) But only if there is reason¬ 
able probability of cause of death 
being established by autopsy.—Perth 
Amboy Gas Light Co. v. Kilek, 141 
A. 745, 102 N.J.Eq. 588, 

(5) For evidential purposes in 
civil cases.—State v. Wood, 142 A. 
728, 127 Me. 197. 

Removal held iiot warranted 

(1) Removal will not be permitted 
so that adjoining landowner can ex¬ 
cavate property constituting lateral 
support of cemetery for his own 
profit.—In re Hunlock’s Creek Ceme¬ 
tery, 16 Pa.Dist. & Co. 152. 

(2) Where husband attached sen¬ 
timental value to burial lot which he 
purchased, widow's application for 
permission to remove his body and 
those of others, that lot, appreciated 
in value, may be sold for her sup¬ 
port, will not be granted, in absence 
of showing that her income from 
trusts established by husband’s will 
is insufficient, although temporarily 
diminished by repairs to trust realty, 
particularly where deed of the lot 
was not produced, so as to show 
whether widow had sole title.—In 
re Adams, 172 NY.S. 612. 

Evidence 

(1) Widow, to sustain her alleged 
right to remove the body and change 
the place of burial, was bound to 
show that either her right to con¬ 
trol burial as a surviving widow 
had been violated, or that there ex¬ 
isted circumstances indicating a ne¬ 
cessity or a compelling reason for 
removal of body.—^Fowlkes v. 
Fowlkes, Tex.Civ.App., 133 S.W.2d 
241. 

(2) In suit to compel removal of 
body from church cemetery, on 
ground that deceased had not been 
a member of the church in good 
standing, nor had conformed to its 
usages, doctrine or teachings but 
was schismatic, lacking evidence 
that deceased had been excommuni¬ 
cated and interdicted by declaration 
or sentence out of ecclesiastical 
court, as required by canon law, and 
lacking proof that decedent had been 
suspended by plaintiff church of 
which he had been a member from 
boyhood and in view of pastor’s tes¬ 
timony that the bishop had refused 
permit for exhumation, mandatory 
injunction to remove the body re¬ 
fused.—Greek Catholic Ruthehian 
Church V. Paskivech, 32 Luz.L;Reg., 
Pa., 377. 
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facts and circumstances ,*^2 and for a valid reason, 
upon application by a proper person, the removal 
of a body will be permi^ted.23 

Statutory regulation. The exhumation or removal 
of the dead may be regulated by statute and 
such statutes, where they exist, are controlling.^^ 
Thus, under statutes so providing, it has been held 
that one seeking to disinter a dead body must ob> 
tain the consent of the cemetery corporation, if it 
is a corporation,26 and the owners of the lot,27 and 
relatives,26 although, under a provision to that ef¬ 
fect, the court, where consent cannot be obtained. 


may give its permission instead,29 provided there is 
some controlling public reason or superior private 
right.46 erection of a headstone is not a waiv¬ 
er of the right to apply to the court for such per- 
mission.^i 

Considerations affecting right to disinter. A¥heth- 
er the right to disinter will be permitted to be ex¬ 
ercised depends on such considerations as the ex¬ 
pressed wishes of the deceased as to the place of in¬ 
terment of his remains ;^2 the wishes of the sur¬ 
viving spouse or the next of kin,^2 although such 


32. La.—Bunol v. Bunol, 127 So. 70, 
12 La.App. 675. 

N.H.—Lavigne v. Wilkinson, 116 A. 
32, 80 N.H. 221. 

Pa.—Moore v. Sheafer, 127 A. 784, 
282 Pa. 360. 

33. “It is a matter of common 

knowledge that the number of cas¬ 
es .. . [which assert that pub¬ 

lic policy is opposed to disin¬ 
terments} is infinitesimal as com¬ 
pared with the number of disinter¬ 
ments which never find their way 
into the courthouse.”—Radomer 
Russ-Pol Unterstitzung Verein of 
Baltimore City v. Posner, 4 A,2d 
743, 745, 176 Md. 332. 

34. U.S.—^In re Wong Yung Quy, 
C.C.Cal., 2 F. 624, 6 Sawy. 442. 

35. N.T.—In re Owens, 79 N.T.S. 
1114, 79 App.Div. 236—Matter of 
Cohen, 78 N.T.S. 417, 76 App.Div. 
401—Matter of Bauer, 74 N.Y.S. 
155, 68 App.Div. 212. 

17 C.J. p 1140 note 38. 

In absence of perxnit, where re¬ 
quired by statute, disinterment may 
be forbidden.—In re Wong Yung 
Quy, C.C.Cal., 2 P. 624, 6 Sawy. 442. 
Notice not required 
Court cannot require notice before 
removal of dead bodies from aban¬ 
doned cemetery, located within mu¬ 
nicipality, where statute fails to re¬ 
quire notice,—King v. City of Shel¬ 
by, 178 N-.E. 22, 40 Ohio App. 195. 
“Enlargement of church building” 
Under statute permitting removal 
of graves for purpose of “enlarge¬ 
ment of church building”, particular 
improvement held to be enlargement. 
—Mayo V. Bragaw, 132 S.E. 1, 191 
N.C. 427. 

36. N.Y.—Dispenza v. St. John’s 

Cemetery, 17 N.Y.S.2d 533, 173 

Misc. 560. 

37. Special circumstances 

Where plaintiff had bodies of par¬ 
ents entombed in mausoleum erect¬ 
ed on plot which he bought and dur¬ 
ing his absence someone represent¬ 
ing himself as plaintiff sold the 
mausoleum and removed the bodies 
and placed them in grave purchased 
in name of plaintiff, plaintiff, seek¬ 
ing leave to open the grave, and ex¬ 


amine the bodies, was not required, 
under statute, to obtain consent of 
one who purchased the grave in 
plaintiff's name, since the perpetra¬ 
tor of the scheme had no rights 
which court must protect.—^Dispenza 
V. St. John’s Cemetery, supra. 

38. Isr.T. —Dispenza v. St. John’s 
Cemetery, supra. 

Ohio.—^Hardin v. Ehring, 155 N.E. 
153, 22 Ohio App. 437. 

Cemetery owner must obtain con¬ 
sent of deceased's next of kin before 
allowing removal of the body from 
one lot to another in cemetery.— 
Flores v. De Galvan, Tex.Civ.App., 
127 S.W.2d 305, error dismissed, 
judgment correct. 

39. Membership corporations only 
Under New York statute it is only 

in the instance of a membership 
corporation that the court’s consent 
can be substituted for that of the 
cemetery corporation, so as to au¬ 
thorize disinterment and removal 
of a body lawfully buried in the 
cemetery; and corporation organized 
as a religious corporation which pro¬ 
vided cemetery burial lots for its 
members in addition to free school 
for religious instruction, held not 
within statute.—-Application of Blei- 
stift, 184 N.Y.S. 296, 193 App.Div. 
477. 

Relative believed dead 

Where plaintiff had not seen his 
half-brother for years and believed 
him to be dead, supreme court would 
give its permission to plaintiff's 
opening grave and examining bodies 
of parents.—^Dispenza v. St. John's 
Cemetery, 17 N.Y.S.2d 533, 173 Misc. 
560. 

40. N.Y.—-Klahr v. Nadel, 1 N.Y.S.2d 

733, 166 Misc. 288—Seifer v. 

Schwimmer, 1 N.Y.S.2d 730, 166 
Misc. 329. 

17 C.J. p 1140 note 39. 

41. N.Y:—^Matter of Baiier, 74 N.Y. 
S. 155, 68 App.Div. 212, affirming 
72 N.Y.S. 439, 36 Misc, 33. 

42. Minn.—Sacred Heart of Jesus 
Polish National Catholic Church v. 
Sokfowski, 199 N.W. 81, 159 Minn. 
331, 33 A.L.R. 1427. 

N.Y.—Smith v. Green-Wood Ceme¬ 
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tery, 17 N,T.S.2d 706, 173 Misc. 
215—In re Katz, 3 N.Y.S.2d 754, 
167 Misc. 301—Klahr v. Nadel, 1 
N.Y.S.2d 733, 166 Misc. 288—Seifer 
V. Schwimmer, 1 N.Y.S.2d 730, 166 
Misc. 329—In re Winters, 300 N.Y. 
S. 853, 165 Misc. 226—In re Adams,. 
172 N.Y.S. 612. 

17 C.J. p 1141 note 48. 

Only rare emergency should per¬ 
mit removal of body from grave in 
consecrated ground to unhallowed 
ground contrary to wishes of de¬ 
cedent, and wife’s statement, that 
husband would prefer to be buried 
beside her was held not controlling 
on court in attempt to prevent in¬ 
terference with disinterment.—Tome 
V. Gorman, 152 N.E. 126, 242 N.Y. 
395, 47 A.L.R. 1165, reversing 210 N. 
T.S. 372, 213 App.Div. 329. which 
affirmed 209 N.T.S. 739, 125 Misc. 
322. 

Influence of religions faith 

In connection with such wish, in¬ 
fluence of deceased's religious faith 
must be considered, 

Md.—Radomer Russ-Pol Unterstit¬ 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 
Va.—Goldman v. Mollen, 191 S.E. 

627, 168 Va. 345. 

Iiatest expression 

Later expressions will prevail over 
previous ones.—Matter of Richard¬ 
son, 60 N.Y.S. 539, 29 Misc. 367—17 
C.J. p 1141 note 49. 

Provision for family mansolenm 
Trust fund created by testatrix for 
construction of mausoleum for burial 
of testatrix and removal of the re¬ 
mains of her predeceased husband, 
son, mother, and father and burial 
therein, was held enforceable, not¬ 
withstanding contrary wishes of 
testatrix’ sole surviving sister, who 
was next of kin.—In re Henderson’s 
Estate, 57 P.2d 212, 13 Cal,App.2d 
449. 

43. Md.—Radomer Russ-Pol Unter¬ 
stitzung Verein of Baltimore City 
' V, Posner, 4 A.2d 743, 176 Md. 332. 
Mass.—^Vaughan v. Vaughan, 200 N. 

E. 912, 294 Mass. 164. 

I Pa.—Moore v. Sheaf er, 127 A. 784, 
1 282 Pa. 360. 
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wishes are not always final the rules of the cem¬ 
etery where made part of the contract of purchase 
of the plot the tenets and usages of the religious 
body conferring the right of burial,although such 
ecclesiastical rules and regulations are not control¬ 
ling,^'^ at least, where they come into conflict with 
equitable principles and other matters.^^ 

Restoration after disinterment. In a proper case 
one who removed the remains of a deceased may be 
required to restore them to the original place of 
interment.50 In order to warrant an order of 
restoration, some substantial rights of sepulture 
must be violated and it will not be ordered if 
a restoration is impossible.^^ Where a body is 
forcibly removed for the purpose of interment else¬ 


where, and an action is brought to restrain the re¬ 
moval, equity will not order the body to be re¬ 
placed, but will direct that it be placed temporarily 
in some respectable resting place, pending a final 

decision.^3 

Conveyance of burial ground. While it has been 
held that where a conveyance through inadvertence 
did not contain a reservation of the family burying 
ground, nevertheless the grantee acquired no right 
to the bodies of the dead by reason of his purchase, 
nor the right to remove the soil over them or to 
mutilate the graves,it has also been held that, 
where the owner of land and his relatives and de¬ 
scendants were buried in a small portion of the land 
which was inclosed and used as a family burying 


Va.—Goldman v. Mollen, 191 S.E.. 
627, 168 Va. 345. . ! 

44. N.T.—Yome v. Gorman, 152 N. 
E. 126, 242 N.Y. 395, 47 A.L..R. 
1165, reversing* 210 N.Y.S. 372, 213 
App.Div. 329, which affirmed 209 N. 
Y.S. 739, 125 Misc. 322—In re Win¬ 
ters, 300' N.Y.S. 853, 165 Misc. 226. 

45. Md.—Radomer Russ-Pol Unter- 
stitzung* Verein of Baltimore City 
V. Posner, 4 A.2d 743* 176 Md. 
332. 

N.Y.—Smith v. Green-Wood Ceme¬ 
tery, 17 N‘.T.S.2d 706, 173 Misc. 
215. 

46. N.T.—^In re Weinstein, 277 N. 
Y.S. 425, 243 App.Div. 738—Klahr 
V. Nadel, 1 N.Y.S.2d 733, 166 Misc. 
288—Seifer v. Schwimmer, 1 N.T. 
S.2d 730, 166 Misc. 329. 

Pa.—Schmidt v. O’Brien, 6 Sch.Regr. 
130. 

Tenets held not violated by re¬ 
moval from one consecrated plot to 
another.—In re Katz, 3 N.Y.S.2d 754, 
167 Misc. 301. 

. 47. N.Y.—^Yome v. Gorman, 210 N. 
Y.S. 372, 213 App.Div. 329, affirm¬ 
ing 209 -N.Y.S. 739, 125 Misc. §22, 
reversed on other grounds 152 N.E. 
126, 242 N.Y. 395—Matter of 

Bauer, 72 N.Y.S. 439, 36 Misc. 33, 
affirmed 74 N.Y.S. 155, 68 App.Div. 
212 . 

Wash.—^BCerzl Congregation v. Robin¬ 
son, 253 P. 654, 142 Wash. 469. 

I7o contractual obligation 

(1) Neither mere membership in 
religious congregation, nor certifi¬ 
cate of purchase of . burial lot in 
church cemetery imports contract 
that there he no disinterment when 
forbidden by tenets pf church.— 
Yome V. Gorman, 152 N.E. 126, 242 
N.Y. 395, 47 A.L.R. 1165, reversing 
Zia N.Y.S., 372, 213 App.Div. 329, 
which affij-med 209 N.Y.S. 739^ 125 
Misc., 322—Cohen y. Congregation 
Shearith Israel in City of New York,, 
99 N.Y.S. 732, 114 App.Div. 117, af¬ 
firmed 82 N.E. 1125, 189 N,Y. 528. 

(2) Nor is there any contractual 


obligation where one obtained per¬ 
mission through agent to bury body 
in cemetery, since rules of lodge 
maintaining cemetery will not be 
imputed to such person.—Matter of 
Bauer, 74 N.Y.S. 155, 68 App.Div. 
212 . 

48- N.Y.—Yome v. Gorman, 210 N.T. 
S. 372, 213 App.Div. 329, affirming 
209 n!y.S. 739, 125 Misc. 322, re¬ 
versed on other grounds 152 N.E. 
126, 242 N.Y. 395—^Klahr v. Nadel, 
1 N.Y.S.2d 733, 166 Misc. 288—Seif¬ 
er V. Schwimmer, 1 N.T.S.2d 730, 
166 Misc. 329. 

Where congregation has no regula¬ 
tion as to who shall determine right 
to disinter bodies buried in its ceme¬ 
tery, that right must be determined 
by principles of equity, not by ec¬ 
clesiastical laws.—Cohen v. New 
York Congregation Shearith Israel 
in City of New York, 99 N.Y.S. 732, 
114 App.Div. 117, affirmed 82 N.E. 
1125, 189 N.T. 528. 

49. reelings of friends and rela¬ 
tives 

(1) Rights and feelings of rela¬ 
tives and associates other than those 
who had right of burial are entitled 
to be considered.—Yome v. Gorman, 
152 N.E. 126, 242 N.T. 395, 47 A.L.R. 
1165, reversing 210 N.Y.S. 372, 213 
App.Div. 329, which affirmed 209 N. 
Y.S. 739, 125 Misc. 322—In re Win¬ 
ters, 300 N.Y.S. 853, 165 MiSc. 226. 

(2) Seven of deceased spouses’ 
eight children should be allowed to 
remove parents’ bodies from ceme¬ 
tery lot, owned by widow of mother’s 
deceased son by former husband, to 
lot purchased by some of them in 
another cemetery in order to carry 
out their desires to erect such monu¬ 
ment and headstones as they be¬ 
lieve suitable, if such widow refuses 
to allow erection thereof on former 
lot.—In re Winters, supra. 

Ijeiiigrth of time of iutermeut 
Where body has been interred for 
many years, so that it isi probably no 
longer recognizable as a human body, 
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court will hesitate to permit disin¬ 
terment.—Petition of Guggenheim, 
291 N.Y.S. 467, 249 App.Div. 653— 
Smith V. Green-Wood Cemetery, 17 
N.Y.S.2d 706, 173 Misc. 215—Seifer 
V. Schwimmer, 1 N.Y.S.2d 730, 166 
Misc. 329. 

Public interest 

N.Y,—Yome v. Gorman, 152 N.E. 126, 
242 N.Y. 395, 47 A.L.R. .1165, re¬ 
versing 210 N.Y.S. 372, 213 App. 
Div. 329, which affirmed 209 N.Y.S. 
739, 125 Misc. 322—Klahr v. Nadel, 
1 N.Y.S.2d 733, 166 Misc. 288— 
In re Winters, 300 N.Y.S. 853, 165 
Misc. 226. 

Conventious of common decency 
N.Y.—Klahr v. Nadel, 1 N.Y.S.2d 733, 
166 Misc. 288. 

50. R.I.—Pierce v. Swan Point Cem¬ 
etery, 10 R.I. 227, 14 Am.R. 667. 

17 C.J. p 1141 note 52 [c]. 

Cemetery removed 
Where, by eminent domain, city 
has found it necessary to remove 
cemetery physically, relatives of per¬ 
sons buried, or city, could cause re¬ 
interment.—In re Board of Trans¬ 
portation of City of New York, 251 
N.Y.S. 409, 140 Misc. 557. 

51. N.H.—Wilson v. Read, 68 A, 37, 
74 N.H, 322, 124 Am.S.R. 973, 16 
L.R.A.,N.S., 332. 

No right violated 

Law prescribing who shall have 
custody and control of decedent's re¬ 
mains does not limit such custody 
and control to possession of dead 
body prior to interment, and widow 
who for good cause removed hus¬ 
band’s body to own plot will not Ibe 
required to restore it.—Swits v. 
Swits, 71 A. 782, 81 Conn. 598. 

52. N.H.—Wilson v. Read, 68 A. 37, 
74 N.H. 322, 124 Am.S.R. 973 , 16 
L.R.A.,N.S., 332. 

17 C.J. p 1141 note 43. 

53. Pa.;—Ex parte Girard, 5 PaL.J. 
B. 68, 4 Am.L.J.N.S. 97, 8 

135. • - ^ 

54. Ky.^Barlow v. Hudson, 5 Ky.L. 
604. 
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facts and circumstances and for a valid reason, 
upon application by a proper person, the removal 
of a body will be permitted.^^ 

Statutory regulation. The exhumation or removal 
of the dead may be regulated by statute ^nd 
such statutes, where they exist, are controlling.35 
Thus, under statutes so providing, it has been held 
that one seeking to disinter a dead body must ob¬ 
tain the consent of the cemetery corporation, if it 
is a corporation,^® and the owners of the lot,37 and 
relatives,® 3 although, under a provision to that ef¬ 
fect, the court, where consent cannot be obtained, 
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may give its permission instead,®® provided there is 
some controlling public reason or superior private 
right."^® The erection of a headstone is not a waiv¬ 
er of the right to apply to the court for such per- 
mission.41 

Considerations affecting right to disinter. Wheth¬ 
er the right to disinter will be permitted to be ex¬ 
ercised depends on such considerations as the ex¬ 
pressed wishes of the deceased as to the place of in¬ 
terment of his remains;^® the wishes of the sur¬ 
viving spouse or the next of kin,^® although such 


32, La.—Bunol v. Bunol, 127 So. 70, 
12 La.App. 675. 

Isr.H.—Lavigne v. Wilkinson, 11$ A. 
32, 80 N.H. 221. 

Pa.—Moore v. Sheafer, 127 A. 784, 
282 Pa, 360. 

33- “It is a matter of common 

iDLowledge that the number of cas¬ 
es , [which assert that pub¬ 

lic policy is opposed to disin¬ 
terments] is infinitesimal as com¬ 
pared with the number of disinter¬ 
ments which never find their way 
into the courthouse/'—Radomer 
Russ-Pol Unterstitzung Verein of 
Baltimore City v. Posner, 4 A,2d 
743, 745, 176 Md. 332. 

34- U.S.—In re Wong Tung Quy, 
C.C.Cal., 2 P. 624, 6 Sawy. 442. 

35. N.T.—In re Owens, 79 N.T.S. 
1114, 79 App.Div. 236—Matter of 
Cohen, 78 N.Y.S. 417, 76 App.Div. 
401—Matter of Bauer, 74 N.Y.S. 
155, 68 App.Div. 212. 

17 C.J. p 1140 note 38. 

In absence of permit, where re¬ 
quired by statute, disinterment may 
be forbidden.—In re Wong Yung 
Quy, C.C.Cal., 2 F. 624, 6 Sawy. 442. 
Kotice not required 
Court cannot require notice before 
renfu)val of dead bodies from aban¬ 
doned cemetery, located within mu¬ 
nicipality, where statute fails to re¬ 
quire notice.—^King v. City of Shel¬ 
by, 178 N.E. 22, 40 Ohio App. 195. 
^'Enlargement of church hulldinfi/' 
Under statute permitting removal 
of graves for purpose of “enlarge¬ 
ment of church building", particular 
improvement held to be enlargement. 
—Mayo V. Bragaw, 132 S.E. 1, 191 
N.C. 427. 

36. N.Y. —Dispenza v. St. John's 

Cemetery, 17 3Sr.Y.S.2d 533, 173 

Misc. 560. 

37. Special circmastances 

Where plaintiff had bodies of par¬ 
ents entombed in mausoleum erect¬ 
ed on plot which he bought and dur¬ 
ing his absence someone represent¬ 
ing himself as plaintiff sold the 
mausoleum and removed the bodies 
and placed them in grave purchased 
in name, of plaintiff, plaintiff, 
ing leave to open the grave, and *ex- , 


amine the bodies, was not required, 
under statute, to obtain consent of 
one who purchased the grave in 
plaintiff’s name, since the perpetra¬ 
tor of the scheme had no rights 
which court must protect.—Dispenza 
V. St. John’s Cemetery, supra. 

38. N.Y.—Dispenza v. St. John's 
Cemetery, supra. 

Ohio.—Hardin v. Ehring, 155 N.E. 
153, 22 Ohio App. 437. 

Cemetery owner must obtain con¬ 
sent of deceased's next of kin before 
allowing removal of the body from 
one lot to another in cemetery.— 
Flores v. De Galvan, Tex.Civ.App,, 
127 S.W.2d 305, error dismissed, 
judgment correct. 

39. Membership corporations only 
Under New York statute it is only 

in the instance of a membership 
corporation that the court’s consent 
can be substituted for that of the 
cemetery corporation, so as to au¬ 
thorize disinterment and removal 
of a body lawfully buried in the 
cemetery; and corporation organized 
as a religious corporation which pro¬ 
vided cemetery burial lots for its 
members in addition to free school 
for religious instruction, held not j 
within statute.—^Application of Blei- I 
stift, 184 N.Y.S. 296, 193 App.Div. 
477. 

Belatlve believed dead 

Where plaintiff had not seen his 
half-brother for years and believed 
him to be dead, supreme court would 
give its permission to plaintiff's 
opening grave and examining bodies 
of parents.—^Dispenza v. St. John's 
Cemetery, 17 N.Y.S.2d 533, 173 Misc. 
560, 

40. N.T.—Klahr v. Nadel, 1 N.Y.S.2d 

733, 166 Misc. 288—Seifer v. 

Schwimmer, l N.Y.S.2d 730, 166 
Misc, 829. 

17 C.J. p 1140 note 39. 

41. N.Yi—-Matter of Bauer, 74 N.Y. 
S. 155, $8 App.Div. 212, affirming 
72 N.Y.S. 439, 36 Misc. 33. 

42- Minn,—Sacred Heart of Jesus 
Polish National Catholic Church v. 

• Sokfowski, 199 N.W. 81, 169 Minn. 

331, 33 A.Ii.R. 1427. 

NY.^Smlth V. Green-Wood Ceme¬ 
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tery, 17 N.Y.S.2d 706, 173 Misc. 
215—In re Katz, 3 N.Y.S.2d 754, 
167 Misc. 301—Klahr v. Nadel, 1 
N.Y.S.2d 733, 166 Misc. 288—Seifer 
V, Schwimmer, 1 N,T.S.2d 730, 166 
Misc. 329—In re Winters, 300 N.Y. 
S. 863, 165 Misc. 226—In re Adams, 
172 N.Y.S. 612. 

17 C.J. p 1141 note 48. 

Only rare emergency should per¬ 
mit removal of body from grave in 
consecrated ground to unhallowed 
ground contrary to wishes of de¬ 
cedent, and wife’s statement, that 
husband would prefer to be buried 
beside her was held not controlling 
on court in attempt to prevent in¬ 
terference with disinterment.—Yome 
v. Gorman, 153 N.E. 126, 242 N.Y. 
395, 47 A.L.R. 1166, reversing 210 N. 
Y.S. 372, 213 App.Div. 329, which 
affirmed 209 N.Y.S. 739, 125 Misc. 
322. 

Inflaence of religious faith 

In connection with such wish. In¬ 
fluence of deceased's religious faith 
must be considered. 

Md.—^Radomer Russ-Pol Unterstit- 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 
Va.—Goldman v. Mol^len, 191 S.E. 

627, 168 Vo. 345. 

Latest expression 

Later expressions will prevail over 
previous ones.—Matter of Richard¬ 
son, 60 N.Y.S. 539, 29 Misc. 367—17 
C.J. p 1141 note 49. 

Provision for family mausoleum 
Trust fund created by testatrix for 
construction of mausoleum for burial 
of testatrix and removal of the re¬ 
mains of her predeceased husband, 
son, mother, and father, and burial 
therein, was held enforceable, not¬ 
withstanding contrary wishes of 
testatrix' sole surviving sister, who 
was next of kin.—In re Henderson's 
Estate, 67 P.2d 212, 13 Cal.App.2d 
449. 

43. Md.—Radomer Russ-Pol Unter- 
stitzung yerein of Baltimore City 
V. Posner, 4 A.2d 743, 176 Md. 332. 
Mass.—Vaughan v. Vaughan, 290 N 
E. 912, 294 Mass. 164. 

Pa.—^Moore v. Sheaf er, 127 JL' 734, 
282 Pa, 360. ; 
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ceased married person, who has consented to, or ac¬ 
quiesced in, the burial of the deceased in a cer¬ 
tain place, cannot afterward remove the remains 
against the will of the next of kin;67 ^ut in the ab¬ 
sence of an expression of preference as to the place 
of interment by the deceased, if a corpse is in¬ 
terred without the consent of the surviving spouse, 
or the consent was given only to a temporary inter¬ 
ment,^^ or was given under mental distress,the 
■courts will permit the removal of the remains even 
in the face of opposition by the next of kin. Sim¬ 
ilarly, after the consent of the next of kin to an in¬ 
terment of deceased, they are not entitled to have 
the body removed by aid of court,'^^ 

Owner of land. If the owner of land consents 
to the interment of the deceased in his property, he 
cannot afterward remove the body against the will 
of the next of kin'^^ or the surviving spouse.'^^ Fur¬ 
thermore, a failure to object for a long time pre¬ 
cludes the owner from claiming that the interment 
was without his consent.'^^ 
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The owner of land where a corpse is buried is 
entitled to object to removal of the remains there- 
from.75 

§ 5. Duties as to Burial 

The body of a deceased person must be buried with- 
out delay; what constitutes decent burial varies with 
the particular circumstances. 

It is a universally recognized principle that there 
is a duty owing both to society and to decedent that 
the body of a deceased person shall be decently 
buried,'^® without unnecessary delay.The terms 
''decent,’’ "respectable,” and "proper” burial are 
necessarily relative, varying according to the finan¬ 
cial and social standing of the deceased and his rel¬ 
atives, and are not infrequently affected by the com¬ 
munity and the rules of religious, social, or politi¬ 
cal organizations of which deceased may have been 
a member or with which he was afifiliated.'^^ It has 
been held that a religious ceremony is not neces¬ 
sary;'^^ and that the burial services of the deceased 
need not be public in their nature.^^ 


when husband died did not lose 
rig-ht to remove his remains to tomb 
subsequently erected by her by fail¬ 
ing to reserve right at time of ac¬ 
cepting offer of family tomb.—Bunol 
V. Bunol, 127 So. 70, 12 La.App. 
675. 

inconvenience 

Surviving widow was held entitled 
to disinter deceased husband's body 
from cemetery lot of husband’s par¬ 
ents for interment in cemetery near¬ 
er to her residence, where evidence 
showed great inconvenience to her 
in visiting present grave and fric¬ 
tion with husband’s parents.—Brake 
V. Mother of God’s Cemetery, 65 S. 
'W.2d 739, 251 Ky. 667. 

* 67 . La.—Bunol v. Bunol, 127 So. 70, 
72, 12 La.App. 675, quoting ’Cor¬ 
pus Juris. 

Minn.—Sacred Heart of Jesus Polish 
National Catholic Church v. Sok- 
lowski, 199 N.W. 81. 159 Minn. 331, 
33 A.L.R. 1427. 

N.T.—Stiles V. Stiles. 185 N.Y.S. 53, 
113 Misc. 576. 

Pa.—^Puckey v. Blake, 160 A. 222, 
306 Pa. 374. 

Tex.—Curlin v. Curlin, Civ.App., 228 
S.W. 602. 

17 C.J. p 1141 note 52. 

• 68 . La.—Bunol v. Bunol, 127 So. 70, 
12 La.App. 675. 

Md.—Radomer Russ-Pol Unterstit- 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 

Pa.—Sanson v. Sanson, 30 Pa.Dist. 
655, 49 Pa.Co. 100, 68, Pittsb.Leg.J. 
342, 15 Del.Co. 289, 1 Som.Leg.J. 
67. 

17 C.J. p 1142 note 54. 

69. La.—Bunol v. Bunol, 127 So. 70, I 
12 La.App. 675. I 


I Md.—Radomer Russ-Pol Unterstit- 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 
Okl.—McMillan v. Gentry, 221 P. 

717, 96 Okl. 235. 

17 C.J. p 1142 note 56. 

70 . La.—Bunol v. Bunol, 127 So. 70, 
12 La.App. 675. 

Okl.—McMillan v. Gentry, 221 P. 717, 
96 Okl. 235. 

17 C.J. p 1142 note 57. 

71. Pa.—Gampher v. Poulson, 19 
Wkly.N.C. 230. 

17 C.J. p 1142 notes 58, 59. 

72 . La.—Choppin v. Dauphin, 20 
So. 681, 48 La.Ann. 1217, 55 Am. 
S.R. 313, 33 L.R.A. 133. 

17 C.J. p 1142 note 60. 

73. Wash.—State v. Clifford, 142 P. 
472, 81 Wash. 324, Ann.Cas.l916D 
329. 

17 C.J. p 1142 note 61. 

74. Pa.—^Lewis v. Walker, 30 A. 
500. 165 Pa. 30. 

17 C.J. p 1142 note 62. ' 

75 . Minn.—Sacred Heart of Jesus 
Polish National Catholic Church 
V. Soklowski, 199 N.W. 8i, 159 
Minn. 331, 33 A.L.R. 1427. 

17 C.J. p 1142 note 63. 

Interest in proceedings to disinter 

(1) In suit to enforce alleged 
right to disinter and remove dead 
body, trustees of cemetery in which 
body ' rests are proper parties in in¬ 
terest.—Goldman v. Mollen, 191 S- 
E. 627, 168 Va. 345. 

(2) In such proceeding cemetery 
owner had a sufficient “adverse in¬ 
terest’’ so that for all practical pur¬ 
poses the proceeding was an “ac¬ 
tion” against cemetery owner re¬ 
quired by statute to be commenced 
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by service of summons, and service 
of A mere notice and the petition 
was insufficient.—Uram v. St. 
Mary’s Russian Orthodox Church, 
292 N.W. 200, 207 Minn. 669. 

7& Ark.—Security Bank & Trust 
Co. V. Costen, 273 S.W. 705, 169 
Ark. 173. 

Me.—State v. Bradbury, 9 A,2d 657. 
N.Y.—In re Vosburg’s Estate, 5 N. 

Y.S.2d 804, 167 Misc. 611. 

Va.—Goldman v. Mollen, 191 S.E. 

627, 168 Va. 345. 

17 C.J. p 1142 note 68. 

77 . Tex.—Burnett v. Surratt, Civ. 
App., 67 S.W.2d 1041, error re¬ 
fused. 

78 . Ky.—Seaton v. Commonwealth, 
149 S.W. 871, 149 Ky. 498, 42,L.R. 
A.,N.S., 211. 

No universal rule 

What would be regarded as en¬ 
tirely proper and appropriate by 
one might be regarded as wholly in¬ 
adequate and altogether unsuitable 
by another, and so no rule govern¬ 
ing the case can well be formulated, 
but by common consent the deter¬ 
mination of these matters is leh 
exclusively to the relatives or 
friends of the deceased.—Seaton v. 
Commonwealth, supra. 

79. Ky.—Seaton v. Commonwealth, 
supra. 

Pa.—Kitchen v. Wilkinsoii, 26 Pa. 
Super. 75. 

17 C.J. p 1143 note 74. 

80 ., lowa.^—Rader v. Davis, 134 N". 
W. 849, 154 Iowa 306, 38 L.RA.» 
N.S., 131, Ann.Cas.l914A 1245. 

17 C.J. p 1143 note 76. 
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On whom duty rests. As appears in § 3 supra, 
the duty of burial and the right of burial are con¬ 
comitant, so that the duty of burial has been held 
to rest on the person in whom the right resides.Si 

§ 6. Civil Liabilities 

Breach of a contract as to the care and burial of 
a dead body is actionable. 

An action will lie for the breach of a contract as 
to the care and burial of a dead body.^s Accord¬ 
ingly, where a person agrees to bury a corpse prop¬ 
erly, a right of action lies if he negligently allows 
the body to be taken from his custody, qj. suffers 
indignities to be offered it while in his possession, 
or gives it an improper burial.^^ 

§ 7. - Funeral or Burial Expenses 

Liability for funeral expenses, except where con¬ 
tractual, depends o^^ the law of the jurisdiction and the 
circumstances of the case. 

Who is liable for funeral or burial expenses de^ 


pends on the law of the jurisdiction and the cir¬ 
cumstances of the particular case,®® although one 
not otherwise under obligation may render himself 
liable therefor by contract.®'^ The law will enforce 
the obligation to pay the costs of decent burial, 
since that is a matter of public interest.®® 

§ 8. - Torts 

a. In general 

b. Interference with right of burial 

c. Mutilation of remains 

d. Disturbance or disinterment 
* e. Damages 

a. In G-eneral 

Violation of the right to bury a corpse and preserve 
the remains is an actionable wrong. 

It is now well settled that an unlawful invasion 
or violation of the right to bury a corpse and pre¬ 
serve the remains is a tort, and is the subject of an 
action for damages.®^ 


81 . Ala.—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 5, certiorari denied Ex 
parte Southern Life & Health Ins. 
Co., 105 So. 168, 213 Ala. 413. 
Mass.—Vaughan v. Vaughan, 2*00 H. 

E. 912, 294 Mass. 164. 

N.Y.—In re Kulyk’s Estate, 269 N.T. 
S. 70, 150 Misc. 307, supplement¬ 
ing 268 N.Y.S. 305, 149 Misc. 855, 
reversed on other grounds and ap¬ 
peal dismissed 277 K.Y.S. 807, 243 
App.Div. 443. 

Tex.—Love v. ^tna Casualty & 
Surety Co., Civ.App., 99 S.W.2d 
646, affirmed .<Etna Casualty & 
Surety Co. v. Love, 121 S.W.2d 
986, 132 Tex. 280—Poster v. Fos¬ 
ter, Civ.App., 220 S.W. 215. 

Duty of executor or administrator 
see C.J.S. title Executors and Ad¬ 
ministrators § 144, also 23 C.J. p 
1171 note 27-p 1172 note 29. 
Liability for funeral or burial ex¬ 
penses see infra § 7. 

Common law* casts duty of provid¬ 
ing sepulture for, and decent inter¬ 
ment of, deceased upon person un- 
d,er whose roof death takes place.— 
Litteral v. Litteral, 111 S.W. 872, 
131 Mo.App. 306—17 C.J. p 1142 
note 69. 

Canon law; Roman law 

By canon law every one was to be"* 
buried in the parish churchyard, or 
in his ancestral sepulture, if any, or 
in such place as he might elect. A 
wife was to be buried with her last 
husband, if more than one. If a 
person permanently changed his 
residence, then' he was to be buried 
in the parish churchyard of his new 
residence. By civil law of ancient 
Rome, charge of burial was first 
upon person to whom it was dele- 

25 O.J.S.—65 


gated by the deceased; second, up¬ 
on script! hcerdes, to whom property 
was given; and, if none, then upon 
hcerdes legitimi or cognati in order. 
—Pierce v. Swan Point Cemetery, 
10 R.I. 227, 14 Am.R. 667. 

82 . Wash.—^Wright v. Beardsley, 89 
P. 172, 46 Wash. 16. 

83 . Ind.—Renihan v. Wright, 25 N. 
E. 822, 125 Ind. 536,. 21 Am.S.R. 
249. 9 L.R.A. 514. 

84 . Ala.—Birmingham Transfer & 
Traffic Co. v. Still. 61 So. 611, 7 
Ala.App. 556. 

85 . Pa.—Block V. Har Nebo Ceme¬ 
tery Co., 14 Pa.Dist. & Co. 237, 
238, quoting Corpus Juris. 

17 C.J. p 1143 note 83. 

86. Death of unmarried woman 

It is provided by statute in some 
jurisdictions that where a deceased 
unmarried woman leaves kindred, 
duty of burial devolves upon per¬ 
son or persons in same degree near¬ 
est of kin to deceased, being of 
adult age and within state, and pos¬ 
sessed of sufficient means to de¬ 
fray necessary expenses.—Enos v. 
Snyder, 63 P. 170, 131 Cal. 68, 82 
Am.S.R. 330, 53 L,R.A. 221—^Tench 
V. McMeekan, 118 P. 479, 17 Cal.App. 
22—17 C.J. p 1143 note 85. 

Owner of premises on which de¬ 
ceased person is found is rendered 
liable for funeral expenses in some 
jurisdictions.—Elali Inla Coal Co. v. 
Craig, 128 P. 117, 36 Okl. 193—17 C. 
J. p 1143 note 86. 
liability of state 

It has been provided by statute 
that expense qf burying strangers 
shall be borne by state.—Edwards 
V. Auditor-General, 126 N.W. 853, 
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161 Mich. 639—17 C.J. p 1143 note 

87. 

Allowance to guardian for expenses 
of burial of parent of ward see 
the C.J.S. title Guardian and Ward 
§ 88, also 28 C.J. p 1150 notes 46- 
47. 

Liability: 

For burial of: 

Indigent soldiers see Army and 
Navy § 63. 

Spouse see the C.J.S. title Hus¬ 
band and Wife §§ 61, 63, also 
30 C.J. p 606 note 76-p 608 
note 4, p 609 note 35. 

Of: 

^ Decedent’s estate see the C.J.S. 
title Executors and Adminis¬ 
trators § 384, also 24 C.J. p 
306 note 16-p 308 note 35. 
Parent for burial of child see 
the C.J.S. title Parent and 
Child § 22, also 46 C.J. p 1278 
note 51-p 1279 note 60. 

87 . N.Y.—Hatton v. Cunningham, 
162 N.Y.S. 1008. 

Wash.—^Anderson v. Koen, 144 P. 35, 
82 Wash. 310. 

17 C.J. p 1143 note 88. 

Township h€dd liable 
Pa.—Marlatt v. Aleppo Tp. School 
Dist., 34 Pa.Super. 323. 

Contract held not to exist 
N.Y.—Smith v. Smokowski, 9 N.Y. 
S.2d 919. 

Contract on behalf of estate 

One, acting as agent for decedent’s 
estate, with undertaker’s knowledge, 
will not be personally liable for 
services rendered by undertaker.— 
Bair v. Chambers, 70 Pa.Super. 356. 

88. N.Y.—In re 'Vosburg’s Estate, 
5 N.Y.S.2d 804, 167 Misc. 611. 

88. U.S.—Travelers Ins. Co, v. 
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Unlawful possession of body. It has been held 
that a statute prescribing a penalty against persons, 
etc., having the unlawful possession of the body of 
a deceased person is not directed against cemetery 
associations or their trustees,^® and that it does not 
relate to the remains of persons long buried and 
decomposed. 

Improper use of photographs. An action will lie 
for the misuse of a photograph taken of a dead 
body. 

b. Interference with Right of Burial 

An unlawful interference with the right of burial, 
as by withholding the body from those having the right, 
is an actionable wrong. 

An unlawful and unwarranted interference with 
the exercise of the right of burial is a torf which 


gives rise to a cause of action.?3 So the with¬ 
holding of the body of the deceased human being 
from those who have a right to the possession of 
the body for the purpose of proper interment is an 
injury which will give a cause of action against the 
person holding such body.^^ 

c. Mutilation of Remains 

(1) In general 

(2) Autopsies and post-mortem exami¬ 

nations 

(1) In General 

An action for damages will lie for the unauthorized 
or negligent mutilation of a dead body. 

As the right to dispose of a corpse by decent 
sepulture includes the. right to the possession of the 


•Welch, C.C.A.La., 82 F.2d 799, 801, 
citing: Corpus Juris. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413. 

Ky.—North East Coal Co. v. Pickel- 
simer. 68 S.W.2d 760, 253 Ky. 11, 
followed in North East Coal Co. v. 
Be Long, 70 S.W.2d 972, 254 Ky. 
22—Streipe v. Liberty Mut. Ins. 
Co., 47 S.W.2d 1004, 1005, 243 Ky. 
15, citing Corpus Juris- 
N.Y.—Stahl V. William Necker, Inc,, 
171 N.y.S. 728, 184 App.Div. 85— 
Apostle V. Pappas, 277 N.Y.S. 400, 
154 Misc. 497. 

Pa.—Block V. Har ,Nebo Cemetery 
Co., 14 Pa.Dist. & Co. 237, 238, 
quoting Corpus Juris. 

Tenn.—Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn. Civ. App. 120, ^ 

Vt.—^Nichols V. Central Vermont Ry. 
Co., 109 A. 905, 94 Vt. 14, 12 A.L, 

17^.J. p 1144 note 94. 

* Kojnan law gave a civil remedy to 
the relatives for any unlawful dis¬ 
turbance of a sepulture.—Fox v. 
Gordon, 16 Phila., Pa,. 185. 

Barly common law 
‘ (1) Under early common law of 
England, where matters relating to 
burial and preservation of' dekd 
bodies were exclusively within ju¬ 
risdiction of ecclesiastical courts, no 
action for damages would lie for in¬ 
juries to dead body;. ' 

N.Y.—^Foiey v. Phelps, 37 N.Y.S. 

471, 1 App.Div. 551. , 

R-L—^Pierce v. Swan, Point, Ceme¬ 
tery, 10 R.L 227, 14 Am.R. 667. 
S.C.—Griffith v. Charlotte, C. & A. 

R. Co., 23 S.C. 25, 55 Am.R. 1. 

17 C.J. p 1143 note 90. 

(2) Remedies were afforded, how¬ 
ever, whenever any element of tres¬ 
pass to real or personal property 
was associated with molestation of, 


remains of dead.—^Dutto v. Forest 
Hill Cemetery, 8 Tenn.Civ.App. 120. 
17 C.J. p 1144 note 91. 

90, Ohio.—Carter v- Zanesville, 62 
N.E. 126, 59 Ohio St. 170. 

91. Ohio.—Carter v. Zanesville, su¬ 
pra. 

92, Ky.—Douglas v. Stokes, 149 S. 
W. 849, 149 Ky. 506, 42 L.R.A.,N. 
S., 386, Ann.Cas.l914B 374. 

17 C.J. p X146 note 31. 

93. Ala.—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 5, certiorari denied Ex 
parte Southern Life & Health Ins. 
Co., 105 So. 168, 213 Ala. 413. 

Ga.—Stephens v. Waits, 184 S.B. 781, 
53 Ga.App. 44. 

Okl.—McPosey v. Sisters of the Sor¬ 
rowful Mother, .57 P.2d 617, 619, 
177 Okl. 62, citing Corpus Juris. 
Pa.—Block V. ,Har Nebo Cemetery 
Co., 14 Pa.Dist. & Co, 237, 238, 
quoting Corpus Juris. 

17' C.L p 1144 note 98.' 

Withholdlug death certificate in¬ 
tentionally is actionable where dam¬ 
age Of injury proximately results.— 
Southern Life & Health Ins. Co. v. 
Morgan, 105 So. 161, 21 Ala.App. 5, 
certiorari denied Ex parte Southern 
Life .& Health Ins. Co., 106 So. 168, 
213 Ala. 413. 

Absence from burial 
Plaintiffs were held entitled to 
damages against cemetery company 
which buried their deceased father 
in their absence.—Spiegel v. Ever¬ 
green Cemetery ,Co., 186 A. 685, 117 
N.J.Law 90. 

Bight of burial essential 
‘ Deceased’s brother had no right 
of action against deceased's widow 
for her refusal to defer interment 
of deceased, as requested by brother, 
until brother could arrive for fun¬ 
eral.—Haney v. Stanoper, 126 S.W.2d 
Tn, 277 Ky. 1. 
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Burial by next of Mn; good faith 

(1) The next of kin are not liable 
to the widow in damages where they 
buried the body in good faith be¬ 
lieving that the widow had waived 
her privilege.—Poster v. Foster, 
Tex.Civ.App., 220 S.W. 215. 

(2) Cemetery association making 
burial of deceased under direction, 
and at expense, of decedent's next 
of kin, nearly three months after 
death, was held not liable for dam¬ 
ages to decedent’s widow who failed 
and was unable to make arrange¬ 
ments for burial.—Henry v. Vintsch- 
ger, 256 N.Y.S. 581, 234 App.Div. 593, 
motion granted 184 N.E. 100, 260 N- 
Y. 578. 

Liability for acts of others 
Church will not be liable for re¬ 
fusal to permit burial in cemetery 
where refusal was by one not au¬ 
thorized to speak for church.— 
Schaefer v. Evangelical Lutheran St- 
Paul's. Church, 74 P. 1119, 68 Kan- 
305. 

94. Ala.—Jefferson County Burial 
Soc. V. Scott, 118 So. 644. 646, 218 
Ala. 354, citing Corpus Juris. 
N.C.—Morrow v. Cline, 190 S.E. 207, 
211 N.C. 254—Bonaparte v. Fra¬ 
ternal Funeral Home, 175 S.E. 
137, 206 N.C. 652. 

Pa.—Block V. Har Nebo Cemetery 
Co., 14 Pa.Dlst. & Co. 237, 238, 
quoting Corpus Juris- 
Wash.—Gadbury v. Bleitz, 233 P. 

299, 133 Wash. 134, 44 A.L.R, 425. 
17 C.J. p 1144 note 99. 

"Good faith 

, However, if the acts of « person 
in relation to the care, custody, and 
disposition of a dead body are done 
in good faith, and for the purpose 
of placing it In the possession of 
its rightful custodian, there is no 
right of action in favor of the per* 
son entitled to bury the remains.— 
Wilde V. Milwaukee Electric R. ^ 
Light Co., 132 N.W. 885, 147 Wls. 
129—17 C.J. p 1144 note 95- 
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body in the same condition in which death leaves 
it,95 an action for damages will lie for the unau¬ 
thorized mutilation of a dead body.96 

Railroad company. Whether a railroad company 
is liable for the mutilation of a person killed and 
then placed on its tracks depends on whether or 
not the company was negligent, and the nature of 
such negligence, the railroad being under the same 
duty it owes to trespassers ;97 in any event, if 
a railway company finds a mutilated body on its 
track, it should gather the fragments and decently 
protect and prepare them for burial, and it is liable 
for a negligent failure to do so,98 although it is not 
liable for failure to do so where the coroner inter¬ 
vened and performed that duty.99 

Dissection by medical schools. Under statutes au¬ 
thorizing the delivery of dead bodies to medical col¬ 
leges for dissection under certain conditions, it is | 


§8 

necessary that an attempt be made to secure the as¬ 
sent of relatives if they can be found, and a rea¬ 
sonable inquiry is necessary,^ this duty being on the 
school as well as on those delivering the body.^ Un¬ 
der a penal statute providing that a body must be 
buried after dissection, it is an actionable wrong for 
a medical school to cremate the body.^ 

(2) Autopsies and Post-Mortem Examina¬ 
tions 

The performance of an autopsy is not a tort if, and 
to the extent that, it is authorized, as by the consent 
of the person having the right of sepulture, or by law. 

The general rule is that an unauthorized autopsy 
is a tort, giving rise to a cause of action for dam¬ 
ages.'^ There is no liability, however, where the 
autopsy is performed with the consent of the per¬ 
son entitled to the right of sepulture,^ and in ac- 
1 cordance with such consent,^ or under legal sanc- 


»5. Ga.—Pollard v. Phelps, 193 S.E. 

102, 56 Ga.App. 408. 

Ind.—^Aetna Life Ins. -Co. v. Bur¬ 
ton, 12 ]Sr.E.2d 360, 104 Ind.App. 
676. 

Kan.—^Alderman v. Ford, 72 P.2d 
981, 146 Kan. 698. 

Tt.—^Nichols V. Central Vermont Ry. 
Co., 109 A. 905, 94 Vt. 14, 12 A. 
L.R. 333. 

17 C.J. p 1144 note 2. 

Mutilation which accompanies 
Idlliug* does not give rise to cause 
of action.—Morrow v. Southern Ry. 
Co., 195 S.E. 383, 213 N.C. 127. 

36. U.S.—Palmquist v. Standard 
Accident Ins. Co., D.C.Cal., 3 F. 
Supp. 358. 

Ark.—St. Louis Southwestern Ry. 
Co. V. White, 91 S.W.2d 277, 192 
Ark. 350. 

Ga.—Pollard v. Phelps, 193 S.E. 102, 
56 Ga.App. 408—Liberty Mut. Ins. 
Co. V. Lipscomb, 192 S.E. 56, 56 
Ga.App. 15. 

Ky.—^Louisville & N. R. Co. v. Hall, 
293 S.W. 1091, 21& Ky. 52l 
Minn.—Kingsley v. Forsyth, 257 IST. 

W, 95, 192 Minn. 468. 

Mo.—Moloney v. Boatmen's Bank, 
232 S.W. 133, 288 Mo. 435—Pat¬ 
rick V. Employers Mut. Liability 
Ins. Co., 118 ‘S.W.2d 116, 233 Mo. 
App. 251. 

N.C.—Gurganious v. Simpson, 197 
S.E. 163, 213 N.C. 613-^Morrow V. 
Cline, 190 S.E. 207, 211 N.C. 254. 
17 C.J. p 1144 note 3. 

97. Ga.—Pollard v. Phelps, 193 S. 

E. 102, 56 Ga,App. 408. 

B.C.—Griffith V. Charlotte, C. & A. 

R. Co., 23' S.C. 25, 65 Am.R.! 1. 
Knowledge of situation 

In action for damages for mu¬ 
tilation, there could foe no recovery 
in afosence of proof that defendant 
railroad foefore allowing trhins to 
pass knew that intestate's body was 


lying upon its track; and notice of 
accident given foy defendant railroad 
to railroad commissioners, as re¬ 
quired foy code was held insufficient 
to establish that defendant knew 
that body of intestate was lying up¬ 
on track before passage of trains, 
which followed train from which in¬ 
testate had fallen.—^Hawthorne v. 
Delano, 167 N.W. 196, 1^3 Iowa 444. 
Buty to keep lookout 
Ark.—St. Louis Southwestern Ry. 
Co. V. White, 91 S.W.2d 277, 192 
Ark. 350. 

Mutilation accompauying killing 
Where man, whose body had al¬ 
legedly been mutilated by railroad 
train, had apparently been killed by 
the same train the evening before, 
mutilation occurring at time of 
death was required to be eliminated 
from consideration in determining 
liability, if any, of railroad for mu¬ 
tilation.—Morrow v. Southern Ry*. 
Co;, 195 S.E. 383, 213 N.C. 127. j 

98. Ark.—St. Louis Southwestern 
Ry. Co. V. White, 91 S.W.2d 277, 
192 Ark. 350,. 

17 C.J. p 1144 note 5. 

99. Ark.—St. Louis Southwestern 
Ry. Co. V. White, 91 S.W.2d 277, 
279, 192 Ark. 350, quoting Corpus 
Juris. 

Va.—Awtrey v. Norfolk & W. R. 
Co., 93 S.E. 570, 121 Va. 284. 

1. N.Y.—^Newman v. Stewart, 127 
N.T.S. 866, 71 Misc. 1. 

17 C. j. p 1144 note 6. ^ 

2. N.Y.—^Burke v,. New Yprk; Uni¬ 
versity, 188 N.T.S. 123, 196 App. 
Div. 491, reversing 179 N.T.S. 626, 
110 Misc. 27. 

3. N.Y.—Burke v. New . York Uhi- 
versity, supra. 

4. Ga.^Lltoerty Mut. Ins. Co. v. 
Lipscomb, 192 S.E. 56, 66 Ga.App. 

I 15.' ‘ ' 


Ind.—^tna Life Ins. Co. v. Burton, 
12 N.E.2d 360, 104 Ind.App. 576. 

Kan.—Alderman v. Ford, 72 P.2d 981, 
146 Kan. 698. 

N.C.—Gurganious v. Simpson, 197 S. 

E. 163, 213 N.C. 613. 

Okl.—McPosey v. Sisters of the Sor¬ 
rowful Mother, 57 P.2d 617, 619, 
177 Okl. 52, citing Corpus Juris. 
Tex.—Love v. ^tna Casualty & 
Surety Co., Civ.App., 99 S.W.2d 646, 
650, citing Corpus Juris, and af¬ 
firmed uEtna Casualty & Surety Co. 
V. Love, 121 S.W.2d 986, 132 Tex. 
280. 

17 C.J. p 1145 note 7. 

5. Mass.—Sheehan v. Commercial 
Travelers' Mut. Accident Ass^n, 186 
N.E. 627, 283 Mass. 543, 88 A.L.R. 
975. 

17 C.J. p 1145 note 8. 

Consent of mother held sufficient 
U.S.—Howes V. U. S. Fidelity & 
Guaranty Co., C.C.AWash., 73 F, 
2d 611. 

6. limitations on consent 

Widow, having right to refuse to 
permit autopsy, had right to clothe 
consent with any limitations she 
might choose, such as that body not 
be mutilated and that autopsy be 
held in private; and violation of 
any of these stipulations ’vas an ac¬ 
tionable trespass.—Hill v. Travelers' 
Ins. Co., 294 S.W. 1097, 154 Tenn. 
295; 52 A.L.R. 1442. 

Belnbval of parts of foody 

Even where autopsy was consent¬ 
ed to, it is an actionable wrong to 
remove any portion of the body 
without authority, or, if removed by 
consent, to retain possession thereof 
for an unreasonable length of time, 
particularly after a proper demand 
for its return.—Palmquist v. Stand¬ 
ard Accident Ins. Co., D;C.Cal., 3 F. 
Supp. 358. 
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tion.'^ 

While it has been held that an undertaker is not 
liable for the performance of an unauthorized au¬ 
topsy in his establishment merely because he failed 
to object thereto,S it has also been held that he may 
be jointly liable as a participant if he permits it 
knowing it to be wrongful and without the neces¬ 
sary consent,9 but that there is no liability where 
the undertaker did not know that “consent had not 
been obtained and that the autopsy was wrongful.^® 
An insurance company will not be liable for an un¬ 
authorized autopsy performed by a physician em¬ 
ployed by one not authorized to do so,^i but will 
be liable where it is performed by a physician at its 
request, and for which it subsequently paid him.^^ 

By or on order of coroner. Where a coroner, 
without the consent of the next of kin, orders or 
performs an autopsy in a case in which he lacks 
authority to do so, the next of kin have a right of 
action for damages against the coroner,^^ and all 
persons assisting him therein, notwithstanding they 
acted at the coroner’s request,and all persons ap¬ 
proving thereof, if the autopsy was performed for 
their benefit but a physician who merely ob¬ 
served the autopsy, without knowledge that it was 
unauthorized, and was not benefited thereby, is not 
liable therefor.^® Where there is a statute requir¬ 
ing all citizens to report deaths of a suspicious na¬ 
ture to a coroner, it is necessary that the report be 
false in order to render a person liable for a dis¬ 
section made by coroner on his report^*^ 

7 . Ill.—People V. Harvey, 122 N.E. 

138, 286 Ill. 593. 

8 . N.C.—Gvrg-anious v. 

197 S.E. 163, 213 JST.C. 613. 

8 . Iowa,—^Konecny v. Hohenschuh, 

173 N.W. 901, 188 Iowa 1075. 

Ky.—Meyers v. Clarke, 90 S.W. 1049, 

122 Ky. 866 , 93 S.W. 43, 28 Ky.L. 

1000, 29 Ky.L. 393. 5 L.R.A.,N.S., 

727. 

10. Iowa.—Konecny v. Hohenschuh, 

173 N.W. 901, 188 Iowa 1075. 

11 . Ga.—Liberty Mut. Ins. Co. v. 

Lipscomb, 192 S.E. 56, 56 Ga.App. 

15. 

12, Ga.—Liberty Mut. Ins. Co. v. 

Lipscomb, supra. 

13, Ky.—Streipe v. Liberty Mut. 

Ins. Co., 47 S.W.2d 1004, 243 Ky. 

15. 

N.C.—Gurg-anious v. Simpson, 197 S. 

E. 163, 213 N.C. 613. 

Right of coroner to order autopsy 
see Coroners § 18.' 

Consent of father alone, where 
both parents were living together 
within state, held insufficient.—Coty 
V. Baughman, 200 N.W. 348, 50 S.D. 

372, 48 A.L.R. 1205. 


Where the coroner, acting within his authority 
orders or performs an autopsy, it must be performed 
in a proper manner.^^ If an autopsy is performed 
by a physician in a proper manner at the direction 
of, and pursuant to the authority of, the coroner, 
the physician is not liable for dissecting the re¬ 
mains and the issuance and service of a sub¬ 
poena on the physician is not indispensable as a di¬ 
rection to make an autopsy.20 If, however, a cor¬ 
oner’s physician, who is authorized to make an 
autopsy on the remains when directed by a coron¬ 
er, proceeds to do so without any direction,^! or in 
an improper manner,22 he will be liable therefor. 

To ascertain cause of death While it has been 
held that it is no defense to an action for dam¬ 
ages resulting from an autopsy on a body with¬ 
out the consent of the next of kin that the autop¬ 
sy was performed to ascertain the cause of death 
so as to be able to certify it as required by 
statute,it has also been held that there is no lia¬ 
bility for the performance of an autopsy by a physi¬ 
cian in accordance with the law, in order to obtain 
a certificate of burial from the board of health, 
where it is performed in a proper manner, even 
though without the consent of the person having 
the right of sepulture.24 

Right to be present at autopsy. A statute al¬ 
lowing the medical representative of a person like¬ 
ly to be a defendant in a civil action to be pres¬ 
ent at certain autopsies is limited to official autop¬ 
sies ordered by the coroner, and confers no right to 

20. N.T.—Hassard v. Lehane, 135 N. 
Y.S. 711, 150 App.Div. 685. 

V. Lehane, 128 
N.Y.S. 161, 143 App.Div. 424. 

22 . Bemoval and, detention of or¬ 
gans , 

Although an autopsy may be au¬ 
thorized by coroner, this does not 
justify removal and detention of 
any organs of deceased by coroner’s 
physician, in absence of further di¬ 
rection.—Hassard v. Lehane, 128, N. 
Y.S. 161, 143 App.Div. 424—17 C.J. 
p 1145 note 18. 

23. Minn.—^Woods «v. Graham, 167 
N.W. 113, 140 Minn. 16, L.R.A. 
1918D 403. 

24. Ky.—Meyers v. Clarke, 90 S.W. 
1049, 122 Ky. 866 , 93 S.W, 431 , 28 
Ky.L. 1000, 29 Ky.L. 393, 6 L.R.A., 
N.S., 727. 

17 C.J. p 1145 note 10. 

A sUght Incision where there is 
no cutting or removal of any limb 
or organ, and the incision is prop¬ 
erly closed, does not give surviv¬ 
ing spouse a cause of action.—Rush¬ 
ing V. Medical College, 62 S.E. 563,, 
4 Ga.App. 823—17 C.J. p 1145 hot© 
13. 


Simpson, 


14. Ky.—Streipe v. Liberty Mut. 

Ins. Co., 47 S,W.2d 1004, 243 Ky. 
15. 

N.C.—Gurganious v. Simpson, 197 

S.E. 163, 213 N.C. 613. 

15. Ky.—Streipe v. Liberty Mut. 

Ins. Co., 47 S.W.2d 1004, 243 Ky. 
15. 

Insurance company, on whose be¬ 
half coroner permitted autopsy, held 
liable.—^Patrick v. Employers Mut. 
Liability Ins. Co., 118 S.W.2d 116, 
233 Mo.App. 251. 

16. Ky.—Streipe v. Liberty Mut. 

Ins. Co., 47 S.W.2d 1004, 243 Ky. 
15. 

17. N.Y.—Darcy v. New York Presb. 
Hospital, 114 N.Y.S. 1052, 130 App. 
Div. 496. 

17 C.J. p 1145 note 19. 

18. Ill,—^Palenzke v. Pruning, 98 Ill. 
App. 644. 

17 C.J. p 1146 note 14. 

19. Ill.—People V. Harvey, 122 N.E. 
138, 286 Ill. 593. 

13 C.J. p 1251 note 93. 


21 . N.T.—Hassard 
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examine a part of the body removed at a private 
autopsy, since such an examination would not con¬ 
stitute an autopsy, and would interfere with the 
next of kin's possession.25 

d. Disturbance or Disinterment 

The wrongful disinterment, removal, or destruction 
of the body of a deceased spouse or next of kin is an 
actionable wrong. 

Damage resulting from the disinterment, removal, 
or destruction of the body of a deceased spouse 
or next of kin is an injury to the person and ac¬ 
tionable as such,26 even though the next of kin has 
no interest in the land containing the remains.27 
The remedy has been held to be by an action of tres¬ 
pass on the case, which, while in the nature of 
quare clausum fregit, does not require title and 
actual possession of the land,28 it being sufficient 
that there be a right of burial in the ground wheth¬ 
er by deed or by license.29 A statute making it an 
offense to disturb a grave does not concern pri¬ 
vate rights, nor increase the rights of kindred in 
the bodies of their deceased relatives.99 

At common law it seems that an heir could not 
bring a civil action against one who violated and 
disturbed the buried remains of his ancestors.^! 


The person, however, who had a freehold in the 
soil wherein the body was buried could bring an 
action of trespass against those who disturbed or 
removed it,^^ although it has been held that an ac¬ 
tion of trespass could not be maintained against the 
owners of the soil in possession for removal of 
dead bodies, as there was no actual or constructive 
possession in plaintiff.^S 

e. Damages 

In general, compensatory damages, and, In certain 
aggravating circumstances, even exemplary damages, can 
be recovered for violation of the right to bury and to 
preserve the remains of a deceased. It has been com¬ 
monly held that recovery may be had for mental anguish. 

While it has been held that only nominal dam¬ 
ages can be recovered by the kindred of a dead per¬ 
son for violation of the right to bury and preserve 
the remains,and a nominal verdict has been sus¬ 
tained where no special damages were shown,^^ the 
general rule is that plaintiff is entitled to substan¬ 
tial compensatory damages,^ ^ and even to exem¬ 
plary damages, if the injury inflicted on plaintiffs 
was wanton and malicious, or the result of gross 
negligence, or a reckless disregard of the rights of 
others, equivalent to an intentional violation of 
them.37 The exercise by the jury of their discre- 


25. N.T.—^Application of Wnuk, 193 
N.T.S. 353, 200 App.Div. 731. 

26. Ind.—Meek v. State, 185 N.E. 
899, 205 Ind. 102. 

Ky. —Louisville Cemetery Ass’n v. 
Downs, 45 S.W.2d 5. 241 Ky. 

773. 

Pa.—Block V. Har Nebo Cemetery 
Co., 14 Pa.Dist. & Co. 237. 

Civil liability for wrong-ful invasion 
of burial grounds or lot see Ceme¬ 
teries .§ 36. 

27. Kan.—Hamilton v. Individual 
Mausoleum Co., 86 P.2d 501, 149 
Kan. 216. 

Ky.—North East Coal Co. v, Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 
11, followed in North East Coal 
Co. V. De Long, 70 S.W.2d 972, 254 
Ky. 22. 

28. W.Va.—England v. Central Po¬ 
cahontas Coal Co., 104 S.E. 46, 
86 W.Va. 575. 

29. W.Va.—England v. Central Po¬ 
cahontas Coal Co., supra. 

30w Ind.—^Orr v. Dayton & Muncie 
Tract. Co., 96 N.E. 462, 178 Ind. 
40, 48 L.R.A.,N.S., 474, Ann.Cas. 
1915B 1277. 

31. Mass.—Meagher v, Driscoll, 99 
Mass. 281, 96 Am.D. 759. 

Only common-larw remedy for 
wrongful removal of dead body, in¬ 
dependent of ecclesiastical authority, 
was by indictment—^Pierce v. Swan 
Point Cemetery, W B..I. 237 note, 14 
Am.R. 667. 


32. Ky.—^North East Coal Co. v. 
Pickelsimer, 68 S.W.2d 760, 253 Ky. 

• 11, followed in North East Coal 
Co. V, De Long, 70 S.W.2d 972, ^54 
Ky, 22. 

Tenn.—Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn.Civ.App. 120. 

17 C.J. p 1146 note 27. 

Daringr burial of another 

A person cannot recover in tres¬ 
pass quare clausum fregit for in¬ 
juring the body of a relative in its 
grave, where defendant was hired 
to prepare the grave for the burial 
of another relative, in the course of 
which work the injury occurred.— 
Feeley v, Andrews, 77 N.E. 766, 191 
Mass. 313. 

33. Ala,—Bonham v, Loeb, 18 So. 
300, 107 Ala. 604. 

34. Cal.—Gray v. Southern Pac. Co., 
68 P.2d 1011, 21 Cal.App,2d 240. 

Ind.—Orr v. Dayton & Muncie Tract. 
Co., 96 N.E. 462, 178 Ind. 40, 48 
L.R.A.,N.S., 474, Ann.Cas.l915B 

1277. 

35. Ind,—^Hamilton v. New .Albany, 
30 Ind. 482. 

36. TJ.S.—Palmquist v. Standard Ac¬ 
cident Ins. Co., D.C.Cal., 3 F.Supp. 
358. 

Ala.—Jefferson County Burial Soc. 
V. Scott, 147 So. 634, 226 Ala. 

5,56—Jefferson County Burial Soc. 
V. Scott, 118 So. 644, 218 Ala. 
354. 

17 C.J, p 1147 note 50. 
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Trouble and delay 

Compensatory damages may be re¬ 
covered for trouble and delay caused 
by defendant’s interference with 
burial.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 21 Ala. 
App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 105 
So. 168, 213 Ala. 413. 

Sum not yet expended 

A widow cannot recover as dam¬ 
ages the cost of removing her hus¬ 
band's body from the place where it 
was buried by his father to the 
place of her choice before she has 
actually made such removal.—Foster 
V. Foster, Tex.Civ.App., 220 S.W. 
215. 

37. Ga.—Wright v. Hollywood Cem¬ 
etery Corp., 38 S.E. 94, 112 Ga. 
884, 52 L.R.A. 621—Jacobus v. 

Congregation of Children of Israel, 
33 S.E. 853, 107 Ga. 518, 73 Am.S. 
R. 141. 

N.C.—^Morrow v. Cline, 190 S.E. 207, 
211 N.C. 254—Bonaparte v. Fra¬ 
ternal Funeral Home, 175 S.E. 
137, 206 N.C, 652, 

Exemplary damages in general see 
Damages §'§ 117-127. 

Exemplary damages not warranted 
However, where deceased, buried 
in a wrong lot by mistake, was re¬ 
moved to another lot in an orderly 
manner, failure to give notice to 
father authorized compensatory dam¬ 
ages only.—Louisville Cemetery 
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tion in awarding damages is subject to review by 
the appellate court ;38 and the adequacy or exces¬ 
siveness of the amount allowed depends on the par¬ 
ticular circumstances of each case.^^ 

In an action for the unlawful possession of the 
body of a deceased person under a statute which 
provides a minimum amount of damages in such 
cases, actual damage need not be proved to warrant 
recovery of such minimum.'^^ 

Mental anguish. While it has been held that 
mental anguish, in order to be an element of dam¬ 
ages, must be connected with bodily or pecuniary 
injury and must be fairly and reasonably the nat¬ 
ural consequence that flows from it,^^ it has been 


more commonly held that damages for mental an¬ 
guish are recoverable for the invasion of the dif¬ 
ferent rights relating to dead bodies,^2 provided, 
where there is no physical injury or pecuniary loss, 
the anguish was the proximate cause of a wanton, 
willful, fraudulent, or grossly negligent act,43 and 
not of a merely negligent act.44 Thus, in award¬ 
ing exemplary damages for a wanton, malicious, or 
reckless disregard of the rights relating to dead 
bodies, the injury to plaintiff’s feelings may be tak¬ 
en into consideration.45 So also mental anguish 
has been held a proper element for consideration in 
assessing damages for the mutilation of a dead 
body,46 even in the absence of physical injury or 


Ass’n V. Downs, 45 S.W.2d 5, 241 i 
Ky. 773. 

38. Tex.—Flores v. De Galvan, Civ. 

App., 127 S.W.2d 305, error dis¬ 
missed, judgment correct. 

39. AmoTiiLt held excessive 

(1) $1,400 for embalmer’s negli¬ 
gence in improperly embalming dead 
body of plaintiff’s husband resulting 
in foul odors and other disagreeable 
effects, and burial sooner than in¬ 
tended, was held excessive by $400. 
—Brown Funeral Homes & Insur¬ 
ance Co. V. Baughn, 148 So. 154, 226 
Ala. 661. 

(2) $2,093 awarded to husband 
where cemetery owners moved wife’s 
corpse, without notice to or author¬ 
ity from husband, from plot which 
husband bought to another plot, was 
held excessive by $1,093.—Gostkow- 
ski V. Roman Catholic Church of 
Sacred Hearts of Jesus and Mary, 
262 N.T.S. 104, 237 App.Div. 640, af¬ 
firmed 186 H.E. 798, 262 N.Y. 320, 
which afdrmed 262 N.Y.S. 110, 237 

. App.Div. 910. 

Amount held not excessive 

(1) $1,500 actual damages, and 
$6,000 . punitive damages to widow 
for mutilation of deceased husband’s 
body by compensation insurer, which 
caused performance of autopsy in 
order to obtain evidence for use in 
resisting compensation claim.—Pat¬ 
rick V. Employers Hut. Liability Ins. 
Co., 118 S.W.2d 116, 233 Mo.App. 
251. 

(2) $400 punitive damages, where 
undertaker held dead body of hus¬ 
band over protest of surviving wife 
and embalmed body without consent 

• of wife, and refused to deliver body 
upon demand of wife until fees were 
' paid, and compelled ^ife, who was 
in deep distress from nervous shock, 
td barter for an hour or more in 
middle of night for bbdy,—Bonaparte 
V. Fraternal Funeral Home, 175 S.E. 
137, 206 N.a 652. , 

(3) $1,000 acfuai damages for 
wrongful disinterment of plaintiff’s 
deceased husbahd*s body and re¬ 


burial thereof in cemetery lot owned 
by his first wife, was not so ex¬ 
cessive as to show that verdict was 
result of passion or prejudice or that 
jury disregarded evidence.—^Flores v. 
De Galvan, Tex.Civ.App., 127 S.W.2d 
305, error dismissed, judgment cor¬ 
rect. 

Amount held adeqvLa.te 

$500 for mental anguish and sor¬ 
row sustained by reason of loss of 
body of stillborn baby intrusted to 
cemetery association for burial.— 
Klumbach v. Silver Mount Cemetery 
Ass’n, 275 N.Y.S. 180, 242 App.Div. 
843, affirmed 198 N.E. 386, 268 N.Y. 
525. 

40. Ohio.—Howard v. Children’s 
Hospital of Protestant Episcopal 
Church, 174 N.E. 166, 37 Ohio App. 
144. 

41. Ala.—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 6, certiorari denied Ex 
parte Southern Life & Health Ins. 
Co., 105 So. 168, 213 Ala. 413. 

17 C.J. p 1148 note 54. 

42. N.Y.—Stahl V. William Necker, 
Inc., 171 N.Y.S. 728, 184 App.Div. 
85. 

Tenn.—Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn.Civ.App, 120. 

17 C.J. p 1147 note 53. 

General rules as to damages for 
mental anguish see Damages §§ 
63-70. 

Mental suffering arising from: 
Delay in delivery Of corpse see 
Carriers § 230. 

Injury to corpse by carrier see 
: Carriers § 274. 

Anguish not caused Tby invasion of 
rights 

(1) Where defendant was held not 
to have violated plaintiff’s right to 
ashes of dbceasedi but had returned 
his ashes w'lth erroneous inscription 
and - certificate stating that the re¬ 
mains Were 'cremated on an impos¬ 
sible date,' plaintiff could not recover 
for mental suffering cwxjasioned by 
error in certificate.—Stahl v. Williair^ 
Necker, Inc., 171 N.Y.S. 728, 184 

App.Div. 85. ' ' ’ * , 
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(2) In action for mutilation of de¬ 
ceased, plaintiff is not entitled to 
damages for grief occasioned by 
death of deceased.—St. Louis South¬ 
western Ry. Co. V. White, 91 S.W.2d 

277, 192 Ark. 350. 

(3) Widow is not entitled to re¬ 
cover damages for grief at seeing 
mutilated body of her deceased hus¬ 
band in coffin, where she knew or 
should have known of its condition. 
—^Kyles V. Southern -R. Co., 6l S.E. 

278, 147 N.C. 394i 

43. Del.—Boyle v. Chandler, 138 A. 
273, 3 W.W.Harr. 323. ‘ 

Ga.—Stephens v. Waits, 184 S.E. 

781, 53 Ga.App. 44. 

Mo.—Patrick' v. Employers Mut. Lia¬ 
bility Ins. Co., 118 S.W.2d 116, 233 
Mo.App. 251. 

N.J,—Spiegel v. Evergreen Ceme¬ 
tery Co., 186 A. 686, 117 N.J.Law 
90. 

Unlawful act 

In view of statute denouncing ar¬ 
rest or attachment of dead body, etc., 
where defendant detained body of 
plaintiff's son delivered for crema¬ 
tion, for purpose of collecting debt, 
recovery for mental suffering oc¬ 
casioned thereby can be had.—Gad- 
bury V. Bleitz, 233 P. 299, 133 Wash. 
134, 44 A.L,R. 425. 

44. Del.—:^6yle v. Chandler, 138 A 
273, 3 W.W.Harr. 323. 

Uoss of deceased’s ashes 

Parents who employed cremation 
society to cremate body of their in¬ 
fant child, and keep ’ ashes until 
called for, cannot recover damages 
for mental , suffering and anguish 
caused by society's, negligencedu not 
keeping ashes where' they could be 
found, resulting in their loss, there 
being no physical injury or pecuniary 
l,oss.-^Kneass v. Crerqation Soc. of 
Washington, 176 R. 172, 103 Wash. 
521, 10 A.L.R. 442. 

4:B. (^a,—"vi^righb y. Hollywood 

etery Corp., 38 HE. 94, 112 
$84, 52 L..R.A. 621. ^ , 

17 C.J,^ ^ 1148 note 69. , 

46. Ark.—St. Louis Southwestern 
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pecuniary loss,^*^ althoug-h this rule has been held 
not applicable in cases of negligent mutilation by 
a carrier.^^ 

g 9 ^ - Actions 

Courts of equity have jurisdiction of controversies 
relative to interment and disinterment. Only persons 
having the right of burial have the right to maintain 
actions to enforce that right and related rights; authori¬ 
ties differ as to who may or must join in such actions. 
With respect to pleading, evidence, and trial, the rules 
applicable to civil actions generally have been applied. 

Jurisdiction. Since we have no ecclesiastical 
courts, and since the charge of a dead body is re¬ 


§ 9 

garded as a trust, controversies relative to the in¬ 
terment or disinterment of dead bodies are within 
the jurisdiction of courts of equity.^® 

Parties. Except as the rule may be affected by 
statute^^ or special circumstances,^^ only the per¬ 
son or persons having the right of burial, generally 
the next of kin, have the right to maintain an ac¬ 
tion for the invasion of the various rights relating 
to dead bodies and it has been held that per¬ 
sons who are not next of kin may not ordinarily in¬ 
tervene in the absence of a showing of some spe¬ 
cial interest.5^ 

With respect to joinder of parties, it has been 


Ry. Co. V. White, 91 S.W.2d 277, 
192 Ark. 350. 

Ind.—^tna Life Ins. Co. v. Burton, 
12 N.E.2d 360, 104 Ind.App. 576. 
S.D.—Coty V. Baughman, 210 N.W. 

348, 50 S.D. 372. 48 A.L.R. 1205. 

17 C.J. p 1148 note 55. 

47. XJ.S.—Palmquist v. Standard Ac¬ 
cident Ins. Co., D.C.Cal., 3 P.Supp. 
358, 360, citing Corpus Juris. 

Ga.—Pollard v. Phelps, 193 S.R 102, 
56 Ga.App. 408. 

Kan.—^Alderman v. Ford, 72 P.2d 
981, 146 Kan. 698. 

Tenn.—Dutto v. Forest Hill Ceme¬ 
tery, 8 Tenn.Civ.App. 120. 

17 C.J. p 1148 note 56. 

Willful aud inteutional wrong" 

(1) Damages for mental pain and 
anguish caused by performance of 
unauthorized autopsy upon corpse of 
wife, may be recovered, such act be¬ 
ing deemed a willful and intention¬ 
al wrong.—MePosey v. Sisters of the 
Sorrowful Mother, 57 P.2d 617, 177 
Okl. 52. 

(2) The sense of outrage and men¬ 

tal suffering resulting directly from 
willful mutilation are proper inde¬ 
pendent elerhents of compensatory 
damages.—Koerber v. Patek, 102 N. 
W. 40, 123 Wis. 453, 68 L.R.A, 

956. 

48. Okl.—Nail V. McCullough & Lee, 

, 212 P. 981, 88 Okl. 243. 

49. N.H.—Lavigne v. Wilkinson, 116 

A..32, 80 N.H. 221. . 

N.Y.—In re Scheck’s Estate, 14 N. 

T.S.2d 946, 172 Misc. 236. ; 

Pa.—St. Peter’s Evangelical Luther¬ 
an Church V. Kleinfalter, 8 Pa, 
Dist. & Co. 612, 29 Dauph-Co. 240. 
Wash,—Herzl Congregation v. Bob- 
insqn, 253 P. 654, 142 Wash- 469. 
17 C,J. p 1146 note 3^. 

State district court, Having poWer 
to try equitable controversies, has 
jurisdiction over actions to enforce 
rights with respect to dead bodies. 
—rBurnett v. Surratt, Tex.Oiv,App», 
67 S.W,2dt 104X, error refused. 

Zu EUglaud ecolesitustical law gov¬ 
erned and conferred' exclusive jtiiis- 
diction on eqclesiastioal courts.— 


Louisville, etc., R, Co. v. Wilson, 51 
S.E. 24, 123 Ga. 62, 3 Ann.Cas. 12S— 
17 C.J. p 1146 note 32. 

50. Personal representative may, 
under statute so providing, main¬ 
tain action for damages against one 
having unlawful possession of de¬ 
ceased’s remains.—Howard v. Chil¬ 
dren’s Hospital of Protestant Episco¬ 
pal Church, 174 N.E. 166, 37 Ohio 
App. 144. 

51. Historic and prominent person¬ 
ages 

Where an ancient burial ground in 
which historic and prominent per¬ 
sonages are buried is being desecrat¬ 
ed, any church, patriotic organiza¬ 
tion, or person of the community 
may appear as joint parties plaintiff 
in equity to restrain such desecra¬ 
tion.—St. Peter’s Evangelical Lu¬ 
theran Church V. Kleinfelter, 8 Pa. 
Dist. & Co. 612, 29 Dauph.Co. 240. 

62. Ala.—Jefferson County Burial 
Soc. V. Scott, 118 So. 644, 645, 218 
Ala. 354, citing Corpus Jurisi. 

N.Y.—Gostkowski v. Roman Catho¬ 
lic Church of Sacred Hearts of 
Jesus and Mary, 262 N.Y.S. 110, 
237 App.Div. 910, affirmed 186 N.E. 
798, 262 N.Y. 320, which affirmed 
262 N.Y.S. 104, 237 App.Div. 640. 
Meaning of “next of kin” 

“Next of kip,” in this connection, 
has been held to mean those who 
would inherit from deceased under 
statute of descent,—North East Coal 
Co. V. Pickelsimer, 68, S.W.2d 760, 

253 Ky. 11, followed in North East 
Coal Co. V. De Long, 70 S.W.2d 972, 

254 Ky. 22. 

Survivi^ spouse 

(1) Surviving spouse has been held 
to have sole right to maintain such 
actions.—Grostkowski v. Roman 
Catholic Church of Sacred Hearts of 
Jesus and Mary, 186 N.E. 798, 262 
N.Y. 320, ami-ming 262 N.Y.S. 104, 
237 App.Div. 640; and 262 N.Y.S. llO, 
237 App.Div. 910—-17 C.J. p 1145 note 
2 , 0 , 

.12) The spouse, however, may lose’’ 
this right by estoppel, as, by failing 
to I make arrangements for burial.— 
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Henry v. Vintschger, 256 N.Y.S. 581, 
234 App.Div. 593, motion granted 184 
N.E. 100, 260 N.Y. 578. 

Children may sue where no surviv¬ 
ing spouse. 

N.C.—Morrow v. Southern Ry. Co., 
195 S.E. 383, 213 N.C. 127. 

Wis.—^Koerber v. Patek, 102 N.W. 40, 
123 Wis. 453, 68 L.R.A. 956. 
rather 

(1) Father of deceased has been 
held to have right to maintain ac¬ 
tion. 

Ala.—Southern Life & Health Ins. 
Co. V. Morgan, 105 So. 161, 165, 21 
Ala.App. 5, citing Corpus Juris, 
and certiorari denied Ex parte 
Southern Life & Health Ins. Co., 
105 So. 168, 213 Ala. 413. 

N.C.—Gurganious v. Simpson, 197 S. 
E. 163, 213 N.C. 613. 

(2) It has been held that he, as 
natural guardiam has preferential 
right over mother.—Morrow v. Cline, 
190 S.E. 207, 211 N.C.‘ 254—Stephen¬ 
son V. Duke University, 163 S.E. 698, 
202 N.C. 624. 

17 C.J. 1146 note 22. 

Mother 

(1) Mother of deceased has been 
held to have right to maintain ac¬ 
tion.—Darcy v. Presbyterian Hos¬ 
pital, 95 N.E. 695, 202 N.Y. 259, Ann. 
Cas.l912D 1238, reversing 122 N.Y.S. 
1126, 137 App.Div. 924—Hassard v. 
Lehane, 128 N.Y.S. 161, 143 App.Div. 
424. 

(2) This has been held to be so, 
even though deceased child is of 
age.—Gadbury v. Bleitz, 233 P. 299, 
133 Wash. 134, 44 A.L.R. 425. 
Personal representative 

In general, the personal represen¬ 
tative of decedent cannot maintain 
an action for damages for the will¬ 
ful or negligent mutilation of de¬ 
cedent’s body, although he may 
sue for injury to the wearing ap¬ 
parel of decedent and property on 
i his person.—Griffith v. Charlotte,' 
( etc., PL Co.. 23 S.C. 25, 35 Am.R. 1- 

’ 53. Md.—Radomer Russ-Phl Unt^r- 
stitzung Verein of Baltimore City 
V. Posner, 4 A.2d 743, 176 Md. 332, 
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held that the surviving spouse and the children of 
deceased may properly be joined as plaintiffs 
that an action may be maintained by one of de¬ 
ceased’s children without joining the other chil¬ 
dren, 5 5 although it has also been held that the right 
of the next of kin to sue is a family right, and that 
all persons included within the term “next of kin” 
must join;5^ that the mother cannot join in an 
action by the father for a tort in connection with 
their child’s dead body,®*^ but that the parents of 
a deceased child may join in an action to recover 
damages for breach of a contract for proper buri¬ 
al and that, where the burial rights of certain 
of the next of kin are unlawfully interfered with, 
they are entitled to maintain an action against the 
wrongdoer without joining as a party plaintiff a 
nonresident kinsman who was not present at the 
time an attempt to bury the remains was made.^^ 


A court cannot determine who shall bear the ex¬ 
pense of removal and reinterment of a dead body in 
an action brought for that purpose where the requi¬ 
site parties are lacking.®^ 

Defenses. It is no defense to an action for re¬ 
moving a body without notice to relatives that the 
cemetery acted in good faith and in an orderly man¬ 
ner; at most such facts may be considered in miti¬ 
gation of damages.In an action by a surviving 
spouse for interment of deceased without her con¬ 
sent, it is a matter of defense, to be considered in 
mitigation of damages, that all of the necessary 
parties offered to consent to the disinterment and 

removal of the remains.®^ 

Pleading. In an action for invasion of the vari¬ 
ous rights relating to dead bodies plaintiff should 
set out all the facts necessary to constitute a cause 
of action and generally matters of defense need 


54. Del.—Boyle v. Chandler, 138 A. 
273, 3 W.W.Harr. 323. 

55. N.T.—Finley v. Atlantic Trans¬ 

port Co., 115 N.B. 715, 220 N.Y. 
249, L.RA.1917E 852, Ann.Cas. 

1917D 726, affirming 157 N.T.S. 
1124, 172 App.Div. 907. 

Heason for rule 

The distress, anguish, and suffer¬ 
ing caused is peculiar to each of the 
children; the same act may not have 
disturbed the others at all.—Hamil¬ 
ton V. Individual Mausoleum Co., 86 
P.2d 501, 149 Kan. 216. 

56. Ky. —^Morth East Coal Co. v. 
Pickelsimer, 68 S.W.2d 760, 253 Ky. 
11, followed in North East Coal 
Co. V. De Dong, 70 S.W.2d 972, 
254 Ky, 22. 

57. N.C.—Stephenson v. Duke Uni¬ 
versity, 163 S.E, 698, 202 N.C. 624. 

58. Wash.—^Wright v. Beardsley, 89 
P. 172, 46 Wash. 16. 

59. Ga.—^Wright v. Hollywood Cem¬ 
etery Corp., 38 S.E. 94, 112 Ga. 
884, 52 L.R.A. 621. 

60. N.Y.—Cooney v. English, 148 N. 
Y.S. 285. 86 Misc. 292. 

61. Ky.—Louisville Cemetery Ass'n 
V. Downs, 45 S.W.2d 5, 241 Ky. 
773. 

62. N.Y.—Henry v. Vintschger, 256 
N.Y.S. 581, 234 App.Div. 593, mo¬ 
tion granted 184 N.E. 100, 260 N.Y. 
578. 

63. Interfexeucd with. right of 
burial 

(1) Complaint ^was held to state 
cause of action for damages for 
wrongful interference by defendant 
with burial of dead body of plain- 
tiff^s son.-—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 5, certiorari denied Ex parte 
Southern Life & Health Ins. Co., 105 
So. 168, 213 Ala. 413. 


(2) Complaint alleging defendant 
burial society obtained custody of 
daughter’s dead body, which it 
wrongfully refused to surrender on 
demand, was held sufficient.—JefCer- 
son County Burial Soc. v. Scott, Ala., 
118 So. 644. 

(3) Complaint which alleges “that 
Immediately after the decease of 
her son the mother, the nearest sur¬ 
viving next of kin, demanded of the 
defendant his body and sent an un¬ 
dertaker for it; but that the de¬ 
fendant refused to deliver it until 
after defendant had caused the cor¬ 
oner to send his physician to make 
an autopsy on the body, and after 
the plaintiff had refused her consent 
to such autopsy,” states cause of 
action.—^Darcy y. Presbyterian Hos¬ 
pital, 95 N.E. 695, 202 N.Y. 259, 
Ann.Cas.l912D 1238, reversing 122 
N.Y.S, 1126, 137 App.Div. 924, and 
reargument denied 96 N.E. 1113, 203 
N.Y. 547. 

Mutilation of remains 

(1) In action against railroad for 
mutilation of dead body on its tracks 
it must be alleged that defendant’s 
acts were willful and wanton.—Lum- 
ley V. Pollard, 7 S.E.2d 308, 61 Ga. 
App. 681—Pollard v. Phelps, 193 S. 
E. 102, 56 Ga.App. 408. 

(2) In suit brought by surviving 
husband for mutilation of body of 
his deceased wife by undertakers, 
declaration alleging that defendants 
“wrongfully and unlawfully pro¬ 
cured, assisted, aided and abetted in 
cutting off and removing the hair 
from the head of the said dead body 
and otherwise mutilating the same,” 
in consequence whereof the remains 
“were rendered unfit to be viewed by 
the plaintiff and his relatives and 
friends,” whereby “the plaintiff suf¬ 
fered greatly, both in mind and in 
body, and great indignity, .insult and 
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humiliation were put upon him,” 
states cause of action for willful 
and wanton trespass, and not for 
mere negligence.—Mensinger v. 
O’Hara, 189 Ill.App. 48. 

Unauthorized or Improper autopsy 

(1) Complaint alleging that the in¬ 
jury resulted from defendant’s 
wrongful, unlawful, and willful acts 
is not demurrable, there being no 
necessity for an allegation of physi¬ 
cal injury, nor a specific allegation 
that the act was done with the 
knowledge of all that would follow. 
—JEtna Life Ins. Co. v. Burton, 12 
N.B.2d 360, 104 Ind.App. 676. 

(2) Petition alleging that defend¬ 

ant's claim adjuster, without the 
knowledge or consent of plaintiffs, 
procured an order to perform an 
autopsy on the deceased brother, 
and procured surgeons who per¬ 
formed the dissection, * for the sole 
purpose of determining the cause of 
death in order to defeat a claim for 
compensation then pending against 
defendant, was held to state 'a cause 
of action.—^Lo-ve v. .®tna Casualty 
& Surety Co'..„ Civ.App., 99 S.W.2d 
646, affirmed Casualty & Sure¬ 

ty Co. V. Love, 121 S.W.2d 986, 132 
Tex. 280. 

(3) Allegations to effect that mu¬ 
tilation of husband’s, body by coroner 
caused complainant mental pain and 
suffering did not state a cause of 
action for retention of parts of body 
by coroner, since the- distress alleged 
was not attributed to the retention 
but to the mutilation.—Gray v. 
Southern Pac. Co^, 68 P.2d 1011, 21 
Cal.App.2d 240. 

(4) Declaratioaai alleging autopsy 
in manner contrary to widow’s stipu¬ 
lation stated cause o-f action.—Hill 
V. Travelers’ Ins. Co*., 294 S.W. 1097, 
154 Tenn. 295, 521 A.L.R. 1442. 

(6) Petition alleging that hospital 
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not be negatived.®^ However, in applying these 
principles to complaints for unauthorized autopsies 
by coroners, while some authorities have held that 
a complaint is sufficient which alleges merely that 
the autopsy was performed willfully, wantonly, and 
maliciously, and that the complaint need not deny 
the existence of facts which might justify or re¬ 
quire the coroner to perform an autopsy,66 it has 
also been held that the complaint must show that 
circumstances were such that the coroner was not 
required to perform an autopsy.67 

Plaintiff's pleading should contain only material 
facts,68 should not contain evidence,69 and the alle¬ 
gations of such facts should not be vague or uncer- 
tain.'^6 It need not allege facts which can reason¬ 
ably be inferred.7i In order that the complaint 
warrant exemplary damages, it 'should allege aggra¬ 
vating circumstances or defendant’s willful miscon¬ 


duct. *^2 

An answer, in an action for the unlawful dis¬ 
section of the body of a decedent, which alleges 
that defendant at the request of decedent operated 
on her, and that she subsequently died, states no 

defense. 

It has been held that in contested actions for the 
disinterment of a dead body the court should de¬ 
cide the case on its merits, and should not dispose 
of it on technicalities in the pleadings.*^^ 

EvidcnC'C. The general rules governing presump- 
^008*^5 2 .n(i the burden of prooH6 cjyh actions 
apply in actions for violation of rights with respect 
to dead bodies. 

Competent evidence which is relevant or material 
under the issues of the particular case is admissi- 


performed unauthorized autopsy on 
corpse and refused to deliver corpse 
to plaintiff, or disclose its where¬ 
abouts, necessitating plaintiff to 
search therefor, and that plaintiff 
suffered mental pain and anguish, 
and incurred expenses in searching 
for corpse and sought recovery for 
conversion of wearing apparel, and 
for exemplary damages, was held 
not demurrable,—McPosey v. Sisters 
of the Sorrowful Mother, 57 P.2d 
617, 177 Okl. 52. 

(6') Petition which sought certain 
sum as damages and which alleged 
that plaintiff was damaged on ac¬ 
count of violated rights and dam¬ 
aged by mental anguish and depres¬ 
sion of spirits and insult to her 
feelings caused by tortious acts of 
defendants, complied with statute 
providing for contents of petition as 
against general demurrer.—^Aider- 
man V. Ford, 72 P.2d 981, 146 Kan. 
698. 

Bisturbance or dismtemie]a.t 

(1) Widow’s petition to remove 
husband’s remains to tomb erected 
by her was held not to show her free 
consent to permanent interment in 
his mother’s tomb, and to state cause 
of action.—Bunol v. Bunol, 127 So. 
70, 12 La.App. 675. 

(2) Petition to enjoin city from in¬ 
terfering with petitioner's removal 
of bodies illegally , interred in pe¬ 
titioner’s cemetery lot was held gen¬ 
erally demurrable for failure to 
allege that petitioner had complied 
with proper municipal regulations as 
to disinterment.—Mayor and Aider- 
men of Savannah v. Golding, 181 S. 
E. 821, 181 Ga. 260. 

Breach of contract 

(1) It is essential that consider¬ 
ation be -alleged.—Newton v. Brook, 
32 So. 722, 134 Ala. 269. 

^2) Complaint alleging that de¬ 


fendants, who were undertakers, con¬ 
tracted to bury plaintiff’s husband in 
particular cemetery with best ma¬ 
terials obtainable, and in best vacant 
burial plot, but instead buried body 
in public grave, and used inferior 
materials, and by reason thereof 
plaintiff was compelled to spend 
large sums of money to rebury her 
husband, to her damage, etc., states 
cause of action.—Norton v. Kull, 132 
N.T.S. 387, 74 Misc. 476. 

64. N.T.—Burke v. New York TJni- 
versity, 188 N.T.S. 123, 196 App. 
Div. 491, reversing 179 N.Y.S. 626, 
110 Misc. 27. 

N.C.—Morrow v. Cline, 190 S.K 207, 
211 N.C. 254. 

65. Mo.—Patrick v. Employers Mut. 
Liability Ins. Co., 118 S.W.2d 116, 
233 Mo.App. 251. 

66. N.T.—^Darcy v, Presbyterian 

Hospital, 96 N.E. 695, 202 N.Y. 
259, Ann.Cas.l912D 1238, reversing 
122 N.Y.S. 1126, 137 App.Div. 924, 
and reargument denied 96 N.E. 
1113, 203 N.T. 547. 

67. Cal.—Gray v. Southern Pac. Co., 
68 P.2d 1011, 21 CaLApp.2d 240. 

03. Ga.—Liberty Mut. Ins. Co. v. 
Lipscomb, 192 S.E. 56, 56 Ga.App. 
15. 

69. Ala.—J eff erson County Burial 
Soc.- V. Scott, 118 So. 644. 

70. Md.—^Radomer Russ-Pol Unter- 
stitzung Verein of Baltimore City 
V. Poaner, 4 A.2d 743, 176 Md. 
332. 

Petition held not bad for uncer¬ 
tainty of description of land in 
which disinterred body had been 
buried^:—^England v. Central Poca¬ 
hontas Coal Co., 104 S.E. 46, 86 W. 
Va. 575. 

71. N.C.—Morrow v. Cline, 190 S.E. 
207, 211 N.C. 254. 
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72. Ala.—Jefferson County Burial 
Soc. V. Scott, 118 So. 644. 

73. N.Y.—Jackson v. Savage, 96 N. 
Y.S. 366, 109 App.Div. 556, 17 N.Y. 
Ann.Cas. 398. 

74. La.—Bunol v. Bunol, 127 So. 70, 
12 La.App. 675. 

Md.—Radomer Russ-Pol XJnterstit- 
zung Verein of Baltimore City v. 
Posner, 4 A.2d 743, 176 Md. 332. 

75. 'Removal of body 

There is presumption against pro¬ 
priety of removal of dead body and 
reinterment in another place.—^Weid- 
ner v. Weidner, 19 Pa.Dist. & Co. 
557, 25 Berks Co.L.J. 277. 
Withholding of death certificate 
In action for wrongful withhold¬ 
ing of death certificate by insurance 
company, company is charged with 
the knowledge of the law requiring 
a death certificate before a burial 
of a person can take place, and the 
health laws, together with the rules 
and regulations promulgated by the 
state and county boards in conformi¬ 
ty therewith, embracing the form 
of death certificate for obtaining of 
a burial permit for the dead.—South¬ 
ern Life & Health Ins. Co. v. Mor¬ 
gan, 1G5 So. 161, 21 Ala.App. 5, 

certiorari denied Ex parte Southern 
Life & Health Ins. Co., 105 So. 168, 
213 Ala. 413. 

76. Negligence 

In action against railroad com¬ 
pany for mutilation of remains plain¬ 
tiff has burden of proving negli¬ 
gence on part of railroad company. 
—Morrow v. Southern Ry. Co., 195 
S.E. 383, 213 N.C. 127. 

BxistexLce of contract 

(1) In action for negligence in per¬ 
forming contract for embalming 
spouse, burden is on plaintiff to es¬ 
tablish contractual relation.—Brown 
Funeral Homes Ins. Co. v. Dobbs, 
153 So. 737, 228 Ala. 482. , 
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and evidence which is irrelevant or immate¬ 
rial is inadmissible.’^^ 

In accordance with the general rules governing 
the weight and sufficiency of evidence in civil ac¬ 


tions generally, plaintiff must establish his right to 
recovery by a preponderance of the evidence.'^Q 

Questions of law and fact. Questions of fact on 
conflicting evidence are for the jury to decide.^O 


(2) In action on alleged promise 
to pay funeral expenses, burden is 
on plaintiif to prove promise.—Roche 
V. Grunewald Co., 7 La.App., Orleans, 
65. 

TTnautliorized autopsy 

Plaintiff has burden of proving 
that autopsy was unauthorized and 
was improperly made.—^Kingsley v. 
Forsyth, 257 N.W. 95, 192 Minn. 468. 

77. Ala.—Jefferson County Burial 
Soc. V. Scott, 147 So. 634, 226 Ala. 
556—Jefferson County Burial Soc. 

• v. Scott, 118 So. 644. 

Matter held, not privileged 

In action against defendant rail¬ 
road for damages for mutilation of 
dead body, a certified copy of noti.ce 
of accident given by defendant rail¬ 
road to railroad commissioners, pur¬ 
suant to statute was admissible, not 
being privileged.—Hawthorne v. De¬ 
lano, 167 N.W. 196, 183 Iowa 444. 
All facts connected with burial 
In action for wrongful withholding 
of death certificate, all of the facts 
and circumstances, connected with 
the burial, tending to show delay 
caused by the defendant in failing to 
deliver the certificate, are admissi¬ 
ble.—Southern Life & Health Ins. Co. 

V. Morgan, 105 So. 161, 21 Ala.App. 
6, certiorari denied Ex parte South¬ 
ern Life & Health Ins. Co., 105 So. 
168, 213 Ala. 413. 

Manner and extent of mutilation 
In action against railroad for mu¬ 
tilation of dead body by train, testi¬ 
mony may be offered as to manner 
and extent of mutilation as affect¬ 
ing mental anguish suffered by de¬ 
ceased’s father, as distinguished 
from grief occasioned by death of 
deceased, for which grief railroad is 
not liable.—St. Louis Southwestern 
Ry. Co. V. White, 91 S.W.2d 277, 192 
Ark. 350. 

Chararcter of widow 

(1) In action to enjoin, widow from 
disinterring her husband’s remains 
after burial by his father, evidence 
assailing the widow’s character is 
inadmissible, where prolonged sepa¬ 
rations of the two were due to 
financial necessity, and their marital 
relations wefe normal and unim¬ 
paired.—Litteral V. Litteral, 111 S. 

W. 872, ISl Mo.App. 306,. 

(2) However, in action by widow 
against her father-in-law to recover 
damages for the burial of her hus¬ 
band's body contrary to her Wishes, 
evidence of her unchastity was held 
admissible on the issue 6f damages. 
:—Foster v. Foster, Tex.Civ.App., 220 
S.W. 215. 


Authority to perform autopsy 

Coroner’s ordering of autopsy is 
not conclusive, but plaintiff may 
offer evidence to show that autopsy 
was unauthorized and w^as improp¬ 
erly performed.—^Kingsley v. For¬ 
syth. 257 N.W. 95, 192 Minn. 468. 
Justification for calling coroner 
Where law makes it duty of citi¬ 
zen to report deaths occurring in 
suspicious or unusual manner, and 
action is brought against hospital 
for calling on coroner’s physician, 
who made an autopsy, it may prove 
nature of its reports to the physi¬ 
cian, and that it truly stated con¬ 
ditions surrounding death and symp¬ 
toms that caused it to be unusual or 
suspicious, justifying report.—Darcy 
V. Presbyterian Hospital, 114 N.Y.S. 
1052, 130 App.Div. 496. 

78. Ala.—^Jefferson County Burial 
Soc. V. Scott, 118 So. 644—South¬ 
ern Life & Health Ins. Co. v. Mor¬ 
gan, 105 So. 161, 21 Ala.App. 5, 
certiorari denied Ex parte South¬ 
ern Life & Health Ins. Co., 105 So. 
168, 213 Ala. 413. 

Inteirfereuce with other bodies 
In next of kin’s suit for desecra¬ 
tion of grave, or interference with 
body interred therein, by owner of 
mining lease, evidence as to desecra¬ 
tion of other graves, or interference 
with other bodies, was inadmissible. 
—North East Coal' Co. v. Pickel- 
simer, 68 S.W.2d 760, 253 Ky. 11, 
followed in North East Coal Co, v. 
De Long, 70 S,W.2d 972, 264 Ky. 
22 . 

Bailway^s failure to gather remains 
In action against railway company 
for failing to gather remains of per¬ 
son found on its tracks, declaration 
of the section master manifesting 
some impatience at prospect of 
spending night guarding remains 
while waiting for coroner is proper¬ 
ly excluded.—^Kyles v. Southern R. 
Co., 61 S.E. 278, 147 N.C. 394. 

79. Evidence held sufficient 

(1) To show that autopsy was or¬ 
dered far unauthorized purpose.i— 
^tna Casualty & Surety Co., v. Love, 
121 S.W.’2d 986, 132 Tex. 280, affirm¬ 
ing Love V. .<!Etna Casualty & Surety 
Co., Com.App., 99 S.W.2d 646. 

(2) To show that defendant ceme¬ 

tery superintendent acted in gross 
indifference to plaintiff’s rights, 
with knowledge of violation thereof, 
in assisting in removal of body.— 
Flores V. De Galvan, Tex.Civ.App., 
127 S.W.Sld 305, error disinissed," judg¬ 
ment correct. ' . 

(3) To authorize finding that in¬ 
surer procuring autopsy acted with 
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knowledge that its conduct was un¬ 
lawful, as basis for awarding puni¬ 
tive damages.—Patrick v. Employ¬ 
ers Mut. Liability Ins. Co., 118 S.W. 
2d 116, 233 Mo.App. 251. 

(4) To warrant judgment for un- 
dertaker for services rendered.—• 
Golombek v. Rydzynski, 10 N.T.S.2d 
741, 256 App.Div. 1035. 

(5) To show undertaker’s bill for 
burial expenses correct, and items 
fair.—Theron Ford Co. v. Dudley, 133 
A. 746, 104 Conn. 519. 

Evidence held insufficient 

iiy To sustain finding fhat de¬ 
ceased desired to be buried in plain¬ 
tiff's cemetery.—Sacred Heart of 
Jesus Polish National Catholic 
Church V. Soklowski, 199 N.W. 81, 
159 Minn. 331, 33 A.L.R. 1427. 

(2) To permit recovery from rail¬ 
road for mutilation of husband’s 
body, 

Ga.—Phelps v. Pollard, 197 S.E. 47, 
67 Ga.App. 865—Pollard v. Phelps, 
193 S.E. 102, 56 Ga.App. 408. 

Iowa.—Hawthorne v. Delano, 167 N. 
W. 196, 183 Iowa 444. 

(3) To show that defendant’s al¬ 
leged wrong Caused defendant to fail 
to attend funeral.—Jefferson County 
Burial Soc. v. Scott, Ala., 118 So. 
644. 

(4) To establish that defendant 
deputy coroner wrongfully or arbi¬ 
trarily ordered autopsy, or that 
autopsy was improperly performed. 
—Kingsley v. Forsyth, 257 N.W. 95, 
192 Minn. 468. 

(5) To show that child had died 
by unlawful means so as to war¬ 
rant autopsy by coroner.-—Coty v. 
Baughman, 210 N.W. 348, 60 S.D. 
372, 48 A.L.R. 1206. 

(6) To show that defendant. In 
breaking open a burial vault, had 
been attempting to comply with stat¬ 
ute relating to construction and re¬ 
pair of burial vaults.—Hamilton v. 
Individual Mausoleum Co., 86 P.2d 
501, 149 Kan. 216. 

(7) To show actual damages.— 
Jefferson Cctihty Burial Soc. V. Scdtt, 
136 S6. 788, 223 Ala. 384. 

80. ilia.—Southern Life & Health 
Ins. Co. v. Mprgan, 106 So. 161, 21 
Ala.App. 5, certiorari denied Ex 
. parte Southern Life & Health: InS^ 
Co., 105 So, 168, 213 Ala. 413. 

Ky.—Streipe v. Liberty Mut. Ins. Co., 
47 S.W.2d 1004, '243 Ky. 15. 
W.Va.—Wharton v. Goddard, 177 S.E. 

451, 115 W.Va. 594. 

Questions held for jury 
(1) Amount of datnag^es. 

IU/S.—Palmciuist v. Standard Accir 
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Instructions, The instructions should accurately 
state the law^^ applicable to the issues raised by the 
pleading’s and the evidence.^2 

§ 10. Offenses and Prosecutions Therefor 

a. Offenses 

b. Prosecutions 

a. Offenses 

It is an offense, either at common law or under 
statute or both, to fail to bury a dead body, or to dis¬ 
pose of it indecently, or to sell it, or to interfere with 
the right of burial, or to mutilate It, or, under certain 
conditions, to disinter it. 

At common law it is an offense to treat the dead 
human body indecently.'^s Thus it is ordinarily a 


misdemeanor for one on whom the duty is imposed 
of having a dead body buried to refuse or neglect to 
perform such duty,^^ or to dispose of the body in¬ 
decently,or to sell it^® for the purpose of dissec¬ 
tion; and it is a criminal offense, both at com¬ 
mon law and, frequently, by statute, to interfere 
with another’s right of burial.^s the absence of 
statute, it is not necessary that a dead body should 
be embalmed.^^ 

Mutilation. Under statute so providing, ^the un¬ 
authorized dissection of a dead body is a specific 
criminal offense.^^ It is likewise an offense for a 
person to receive a dead body, knowing that it has 
been unlawfully removed for the purpose of dis¬ 
section ;2i and the unexplained possession of a dead 


dent Ins. Co., D.C.Cal., 3 F.Supp. 
368. 

Tex.—^Flores v. De Galvan, Civ.App., 
127 S.W.2d 306, error dismissed, 
judgment correct. 

(2) Negligence of embalmer.— 
Brown Funeral Homes & Insurance 
Co. V. Baughn, 148 So. 154, 226 Ala. 
661. 

(3) Whether' consent to removal 
was given.—Dutto v. Forest Hill 
Cemetery, 8 Tenn.Clv.App. 120. 

(4) Whether cemetery company 
committed callous and wanton as¬ 
sault on plaintiffs’ sensibilities so as 
to entitle plaintiffs to recover for 
mental distress.—Spiegel v. Ever¬ 
green Cemetery Co., 186 A. 585, 117 
NT.J.Law 90. 

(5) Whether church and parish 
priest acted maliciously in moving 
bpdy of wife to another grave, en¬ 
titling husband to punitive damages, 
—Gostkqwski v. Roman Catholic 
Church of Sacred Hearts of Jesus 
and Mary, 186 N.E, 798, 262 N.Y. 
320, amrrning 262 N.Y.S. 104, 237 
App.Biv: 640 and 262 N.Y.S. 110, 
237 App.Div, 910. 

Evidence warranting submission 
Ala.—Jordan Undertaking Co. v. As- 
berry, 159 So. 683, 230 Ala. 97. 
Evidence not warranting sabndsr 
slon 

Ala.—Brown Funeral Homes Ins'. Co. 
V. D6bbs, 163 So. 737, 228 'Ala. 
482. 

Ark.—St. LiOuls Southwestern Ry. Co. 

V. White, 91 S,W.2d 277, 192 Ark. 

350. . ' 

NT-C.—Morrow v. Southern Ry. Co.; 

106 S-E*<383,, 213 .N.C. 127. 

Tex.—Tapia v. Zarb, Civ.App., 70 S. 

W. 2d 464, error* dismissed. ' 

SI- Ala. — Southern Life & Health 
ins. Co. V. Moigan, 105 So. 161,' 21 
Ala.App. 6, certiorari ' denied ' Ex 
parte Southern Life & Health Ins. 
Co.. 105 So. 168, 213 Ala. 413,' " 

Mo.'—^FatrijCk y- Employers Mut. Lia- 
bllity Ins. Co., 118 S.W.Sd ll«i, .88* 
Mo.App. 2^^1, f , V ^ 


On question of damages 

(1) Instruction held correct.—Jef¬ 
ferson County Burial Soc. v. Scott, 
136 So. 788, 223 Ala. 384. 

(2) Instruction held erroneous.— 
Jefferson County Burial Soc. v. Scott, 
Ala., 118 So. 644. 

82. Ala.—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 5, certiorari denied Ex 
parte Southern Life & Health Ins. 
Co., 105 So. 168, 213 Ala. 413. 

Ga.i—Carter v. Autry, 6 S.B.2d 133, 
61-GaApp. 304. 

Xnstmctions held proper 
Where petition alleged that muti¬ 
lation was willfully, ' wantonly, and 
maliciously done, Instruction requir¬ 
ing jury to find that mutilation was 
“willfully, wantonly, maliciously and 
unlawfully'’ done was not erroneous 
as broader than the pleadings or as 
permitting jury to indulge in specu¬ 
lation and conjecture.—rPatrick- v. 
Employers Mut. Liability* Ins., Co., 
118 S.W.2d 115, 233 Mo.App,'26L . 
Instructions held properly refused 

(1) In action for mutilation of re¬ 
mains by railroad. . 

Ark.—St. Louis Southwestern. Ry. 
Co. y, White, 91 S.W.2d 277, 192 
Ark. 360. 

Ga—Pollard y. Phelps, 193 S.E: 102, 
56 GaApp. 408. 

(2) In, action for unauthorized 
autopsy.-rCoty, V. Baughman^ 21,6 N. 
W. 348, 50 S.p:S72,.48.A.L.R, 1205. 

83. Cal.—People v. Baumgartner, 66 
P. 974, 136 CaLY^; ^ 

Me,—Statq V. Bradbury, 9 A 2d 667. 
Mo.—^Moloney y. Boatmen’s Bank, 232 
S.W. 133,, 138, 288 Mo. 435, citing 
Corpus , jTinB. 

84. Cal.^Encs V, Snyder, 63 P, 170, 
!131 Gal. 68, 8-2 Am*.S.R.* 330, '53'L. 
;R.A. 221. 

—^Kanavan’s Case, 1 Me. 226. 

17 C.J. P 1148’,note 61. - 

^.Duty of decent burial see supra■§ 6. 
j iJisoretibnary matters, ^ . , 

) I It has been held that a person 

1035 


charged with duty of burial is not 
liable for acts done in exercise of 
his discretion in regard to place of 
interment, clothing of corpse, quality 
of coflin, box in which coffin is to be 
placed, and nature and publicity of 
burial ceremony,—Seaton v. Com¬ 
monwealth, 149 S.W. 871. 149 Ky. 
498, 42 L.R.A.,N.S., 211—17 C.J. P 
1148 notes 63-68. 

85. Me.—StaLte v. Bradbury, 9 A. 
2d 657. 

17 C.J. p 1148 note 61 ,[a] [b]. 

Indecent burning of dead body 
in such manner as to outrage pub¬ 
lic's feelings and natural senti¬ 
ments is common-law offense, al¬ 
though cremation is well recognized 
method of disposing of dead body. 
—State V. Bradbury, Me., 9 A.2d 
657—17 C.J. p 1149 notes 75, 76. 

86. Tenn.—Thompson v. State, 58 
S;W:. 213, 105 Tenn. 177, 80 Am.S. 
R. 875, 61 L.R.A. 883. 

Attempt to dispose of a dead 
body for gain _ and profit is in it¬ 
self a misdemeanor and punishable 
at • common law.—Thompson y. 

■ Statd, isupra. 

87. Ind.—State ■ v. McClure, 4 
Blackl 328. , 

,l!7 C.J. p 1148 note 73. 

88. U.S.—Travelers Ins. Co. v. 

. Welch, C.C.A.La.. ’ 82 P.2d 799. 

17 C.J. p 1149 note 77. 

89. , N.Y.—^People v. Ringe, 90 N.E. 

461, . 19.7. N.Y. 143, 27 L.R.A.,N.S., 
628, 18 Ann.Cas. 474, affirming 

j 110./',N.Y.S. 74, 125 App.Div. 592, 

1 and followed in People v. Thomp¬ 
son, 131 N.Y.S. 1136, 146 App. 
; I Liv: 941; , ‘ ' 

9t), N.Y.—Darcy v. Presbyterian 
; Hospital, 95 N.E. 695, 202 N.Y. 
1259, Ann.Cas.l912D 1238, revers- 
! ing 122 N.Y.S. 1126, 137 App, 

; Div. 924. 

17 ,C.J. p 1149 note 79. 

91. Mass.—Commonwealth “v. Lor- 
ihg, s; Pick, 370., 

1 17 C.J. p 1149 note 80. 
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body, unlawfully removed from its grave, need not 
be an exclusive possession, since a joint possession 
may, in connection with other circumstances, jus¬ 
tify a conviction. Under a statute making it a 
felony to mutilate a dead body, the term ^‘mutilate” 
means to cut off a limb or an essential part of the 
body or to deprive a person of the use of any of 
those limbs which may be useful to him in fight, 
and does not include the removal of dental crowns.^^ 

Disturbance or disinterment. Under statutes so 
providing,94 and at common law,95 the unauthorized 
disinterment of a dead body is a criminal ofifense. 
In order to constitute the crime of disinterment, 
under a statute making it an offense to disinter or 
to remove from the place of sepulture the dead body 
of a human being, it is necessary that there be a re¬ 
moval of the body;96 but the removal of any part 
of the body is sufficient,9 7 and it is immaterial in 
what condition the body is or for what length of 
time it has been interred.^S Under statutes making 
disinterment for specified purposes the offense, the 
removal of a dead body is not an offense unless it 
is done for such purposes ;99 and, where a body was 
exhumed and a portion removed by the next of 
kin, in order to be used for evidential purposes in 
a trial for malpractice, it did not constitute a re¬ 
moval of the body for the purpose of “dissecting,’^ 
or from “mere wantonness,” as these terms were 
used in the statute nor is such removal an offense 
against public decency so as to be a common-law 
offense.2 However, under a statute making it an 
offense to open a grave for the purpose of removing 


anything therein interred, the forbidden act itself is 
conclusive as to the intent with which it is done 
and no specific intent, felonious or otherwise, need 
be showti.2 

These statutes are not directed against and do not 
apply to exhumations made by public officials, with 
a view to ascertaining whether a crime has been 
committed,*4 nor do they prohibit cemetery author¬ 
ities from changing the place of burial of a body 
when otherwise authorized to do so;^ nor do they 
apply to a person who, having obtained the neces¬ 
sary permit from the constituted authorities, re¬ 
moves the dead body of a relative or friend for re¬ 
interment;^ nor to persons who had obtained the 
permission of those having the right of burial and 
disposition of the body.7 

A person cannot be convicted of assisting in or 
procuring a disinterment where it was done with¬ 
out his knowledge.^ 

b. Prosecutions 

Rules governing criminal prosecutions generally have 
been applied to prosecutions for offenses relating to dead 
bodies. 

Indictment or information. In accordance with 
the rules governing the form and contents of in¬ 
dictments and informations generally, an indictment 
or information for an offense with respect to a dead 
body must charge all the material elements of the 
offense, and nothing material can be taken by way 
of intendment or implication;9 but it is sufficient 


92. Kan.—State v. Johnson, 50 P. 
907, 6 Kan.App. 119. 

93. Cal.—People v. Bulling-ton, 80 
P.2d 1030, 27 Cal.App.2d 396. 

94. TJ.S.—Travelers Ins. Co. v. 

Welch, C.C.A.La., 82 P.2d 799. 

17 C.J. p 1149 note 86. 

95. TJ.S.—Travelers Ins. Co. v. 

Welch, supra. 

17 C.J. p 1149 note 82. 

Superseded hy statute 

Statute providing- for removal of 
dead bodies has been held to super¬ 
sede common law in relation to of¬ 
fense of disinterment. 

Mass.—Commonwealth v. Cooley, 10 
Pick. 37. 

96. Ga.—Davis v. State, 6 S.E.2d 
736, 739, 61 Ga.App. 379, quoting 
-Corpus Juris. 

17 C.J. p 1150 note 93. 

Theft of casket 

Removal of dead body from cask¬ 
et without removing it from grave 
for purpose of stealing the casket 
is not offense under such stat-r 
ute.—^Ware v. State, 118 S.E, 71, 
30 Ga.App. 354. ’ 1 


At common law it seems that 
disturbance of dead body, after in¬ 
terment is offense, even though 
act does not amount to actual dis¬ 
interment.—^People V. Baumgartner, 
66 P. 974, 135 Cal. 72. 

97. Ga.—Davis v. State, 6 S.E.2d 
736, 61 Ga.App. 379. 

98. Ga.—Davis v. State, supra. 

93. Particular purposes 

, (1) For purpose of sale or dis¬ 
section, or from, mere wantonness, 
“mere” being employed not to 
qualify degree of wantonness, but 
to contradistinguish wantonness 
from ' purposes of sale and dissec¬ 
tion.—Davis V. State, supra. 

,(2) To use or dispose of body 
for dissection.—Commonwealth v. 
Slack, 19 Pick., Mass., 304. 

(3) For dissection, or for surgi¬ 
cal or anatomical experiment.— 
State V. Fox, 50* S.W. 98, 148 Mo. 
517. 

1. Ga.—^Davis v. State, 6 S.B.2d 
736, 739, 61 Ga.App. 379, quoting 
Corpus Juris. 

N.Y.—^Rhodes v. Brandt, 21 Hun 

1 . 

1036 


2. N.Y.—Rhodes v. Brandt, supra. 

3. N.C.—State v. McLean, 28 S.R 
140, 121 N.C. 689, 42 L.R.A. 721. 

4. U.S.—Travelers Ins. Co. v. 

Welch, C.C.A.La., 82 F.2d 799, 
801, citing Corpus Juris. 

Ga.—Davis v. State, 6 S.E.2d 736^ 
61 Ga.App. ^9. 

17 C.J. p 1149 note $8. 

5. La.—Reichert v. St. Vincent de 
Paul Cemetery Assoc., 10 LaApp., 
Orleans, 100. 

6. TJ.S.—Travelers Ins. Co. v. 

Welch, aC.A.La., 82 F.2d 799, 801, 
citing Corpus Juris. 

17 C.J. p 1150 note 90. 

7. Ga.—Davis v. State, 6 S.E.2d 736, 
61 Ga.App. 379. 

Iiack of oouseut of persons who 
are entitled to raise objection to 
removal of body is important ele¬ 
ment in offense of disinterment.— 
State V. Schaffer, 95 Iowa 379—17 
C.J. p 1150 note 97. 

8. Neb.—Callahan v. State, 119 N. 
W. 467, 83 Neb. 246. 

9. Ga.—Davis v. State, 6 S.E.2d 
736, .61 GaApp. 379. 

17 C.J. p 1160 notes 99, 1. 
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if the charge in the indictment or information sub¬ 
stantially pursues the language of the statute cre¬ 
ating the offense and prescribing the elements there¬ 
of.If facts are alleged in the indictment or in¬ 
formation which are not necessary to the commis¬ 
sion of the offense charged, and which do not 
change it, and would only make its description more 
definite, they may be regarded as mere surplusage, 
and do not vitiate the indictment. 

Applying these rules, an indictment drawn under 
a statute making it an offense to remove a dead body 
with the intent to use or dispose of it for certain 
specified purposes must aver such intent or it will 
be fatally defective but such intent need not be 
alleged in the exact language of the statute.^3 
also, an indictment or information charging the dis¬ 
interring of a dead body need not allege that it 
was the body of a human being, as that fact will be 
assumed,nor need it allege the death of the per¬ 
son whose body defendant is charged with having 
disinterred ,‘i^ but the name of the person whose 
body was disinterred must be stated,i® or a rea¬ 
son must be assigned for the failure to state it.i^ 
Similarly, where the burial place is described in the 
indictment as being in a certain town, it is no ma¬ 
terial defect that the particular graveyard is not 
designated by name;i^ and an indictment for dis¬ 
interring a dead body need not allege the ownership 
of the burial ground in which the body was in- 
terred.19 


§ 10 

Issues^ proof, and variance. It is not necessary to 
prove an allegation contained in the indictment 
which is entirely superfluous but where, on the 
other hand, the indictment contains an unnecessary 
allegation, and such allegation is descriptive of a 
material allegation, the prosecution is bound to 
prove it.2i Under an indictment charging defend¬ 
ant as principal, evidence is admissible showing 
him to have been an accessary, where the distinc¬ 
tion between accessaries before the fact and prin¬ 
cipals has been abolished by statute.^^ 

Evidence, Where a specific intent is required to 
make an act an offense, the mere doing of the act 
will not raise a presumption that it was done for 
such prohibited purpose, and such specific intent 
must be proved.^^ However, the specific criminal 
intent may be presumed from the manner in which 
the act is performed and from the attending cir¬ 
cumstances,*2 4 and under a statute not requiring 
such intent, no specific intent, felonious or other¬ 
wise, on the part of defendant; need be proved by 
the state.25 The unexplained possession of a dead 
body soon after its unlawful removal, is prima fa¬ 
cie evidence o-f guilty possession, and applies equally 
to a person charged with receiving and to one 
charged with taking it^S The burden is on defend¬ 
ant to show that he had lawful authority to disinter 
a dead body, in a prosecution for removing it.^*^ 

Rules governing admissibility of evidence in crim¬ 
inal prosecutions generally have been applied to 


Conclusion 

Indictment under statute which 
makes it offense to remove dead 
body for purpose of dissection, and 
supersedes common law on that sub¬ 
ject, must conclude contra formam 
statuti.—Commonwealth v. Cooley, 
10 Pick., Mass., 37. 

Hegfativingr exceptions 

It is not necessary for indictment 
for common-law offense to negative 
exceptions contained in statute.— 
State V. Doepke, 68 Mo. 209, 30 Am. 
R. 785—State v. O’Gorman, 68 Mo. 
179. 

Indictment held suliLcient 

An indictment charging that re¬ 
spondent unlawfully and indecently 
took and put in certain furnace the 
human body of named person and 
disposed of and destroyed such body 
by burning it in such furnace, to 
great indecency of Christian burial, 
charged common-law offense.—State 
V. Bradbury, Me., 9 A.2d 657. 

10. Ga,—Davis v. State, 6 S.E.2d 
736, 61 Ga.App. 379. 

17 C.J. p 1150 note 2. 

11. Mich.—McNamee v. Peopler 81 
Mich. 473. 

Tenn.—Thompson v. State, 58 S-W. 


213, 105 Tenn. 177, 80 Am.S.R, 875, 
51 L.R.A. 883. 

17 C.J. p 1151 note 12. 

12. Ga.—^Davis v. State, 6 S.E.2d 

736, 739, 61 Ga.App. 379, quoting 

Corpus Juris. 

Mass.—Commonwealth v. Slack, 19 
Pick. 304. 

13. Ga.—^Davis v. State, 6 S.E.2d 

736, 61 Ga.App. 379. 

14. Ga.—Davis v. State, 6 S.E.2d 

736, 739, 61 Ga.App. 379, quoting 
Corpus Juris. 

17 C.J. p 1150 note 4. 

15. N.Y—^People v. Graves, 5 Park. 
Cr. 134. 

16. Ga.—Davis v. State, 6 S.E.2d 

736, 739, 61 Ga.App, 379, quoting 
Corpus Juris. 

Tex.^—^Williamson v. State, 72 S.W. 
600, 44 Tex:Cr, 520. 

17. Ga.—Davis v. State, 6 S.B.2d 

736, 739, 61 Ga.App. 379, quoting 
Cdrpus Juris. 

18. N.T.—People v. Graves, 5 Park. 
Cr; 134. 

19. Mass.—Commonwealth v. Coo¬ 
ley, 10 Pick. 37. 
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20 . Mass.—Commonwealth v. Coo¬ 
ley, supra. 

17 C.J. p 1151 note 13. 

21. Ohio.—Pringle v. State, 1 Ohio 
Dec., Reprint, 283, 7 West.L.J. 67. 

17 C.J. p 1151 note 14. 

22. Iowa.—State v. Pugsley, 38 N". 
W. 498, 75 Iowa 742, 8 Am.Cr. 100. 

23. Ga.—Davis v. State, 6 S.E.2d 
7^6, 739, 61 Ga,App. 379, quoting 
Corpus Juris. 

17 C.J. p 1151 note 16. 

24. Ga.—^Davis v. State, supra. 

17 C.J. p 1151 note 17, 

Intent to commit separate crime 
Intent to commit removal from 
mere wantonness may be presumed 
from circumstances showing intent 
to commit, collaterally, another and 
separate crime.—Davis v. State; 6 S.* 
S.E.2d 736, 61 Ga.App. 379. 

25. N.C.—State v. McLean, 28 S.E. 
140, 121 K.C. 589, 42 L,R.A. 721. 

26. Kan.—State v. Johnson, 59 F. 
907, 6 Kan.App. 119. 

27. Iowa.—State v. Schaffer, 61 
W. 276, 95 Iowa 379. 



§ 10 

prosecutions for offenses relating to dead bodies 
and, in accordance with rules governing the weight 
and sufficiency of the evidence, to. warrant a con¬ 
viction for an offense relating to dead bodies the 
evidence must establish the guilt of the defendant 
beyond a reasonable doubt, and suspicion founded 
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on inconclusive circumstances is not sufficient.29 

Trial. In general, questions of fact on conflict¬ 
ing evidence are for the jury to decide.^0 The 
court should properly instruct the jury with regard 
to the law applicable to the case.^^ 


BEAD BODIES—DEADLY 


DEADBORW. A dead-born child is to be considered 
as if it had never been conceived or born; in other 
words, it is presumed that it never had life, it be¬ 
ing a maxim of the common law that, Mortuus ex- 
itus non est exitus, a dead birth is no birth.^ This 
is also the doctrine of the civil law.^ 

BEAD-CHEOKIWGr. In automobile merchandising 
parlance, when a dealer’s cheek in payment for a 
ear is received by the manufacturer from the trans¬ 
port company, the date is stamped on the summary 
sheet, termed the “draft register,” opposite the 
dealer’s name and ipvoice number. This stamping 
is called “dead-checking,” and indicates that the 
manufacturer has received some form of payment 
for the automobile. 3 

DEADEN. To make dead (in a figurative sense), 
or to impair the sensitiveness or strength of, to dull, 
or weaken, as, to deaden sound, to deaden the sensi¬ 
bilities.^ As applied to standing timber, it is a term 
meaning to circle the tree with a cut deep enough 
to interrupt the flow of the sap and thereby kill the 
tree, as distinguished from “pull” which means to 


drag the timber from where it has been felled to 
the water on which it is to be floated to the saw¬ 
mill. ^ 

Deadened wire. In stringing telephone wires, the 
wires are said to be “deadened” when they do not 
go beyond a pole that is fastened to that arm.6 

Deadening circle or Deadening ring. In the tim¬ 
ber trade, a cut around a tree as low as practicable 
for the purpose of draining the sap before felling.7 

DEADHEAD. A term sometimes employed to de¬ 
scribe a person who rides without paying fare; and 
also, as a verb, applied to the act of “beating one’s 
way” or riding without paying fare.^ Tax on dead¬ 
heads as poll tax see the C.J.S. title Taxation § 
1068, also 61 C.J. p 1534 note 87[a](2). 

Phrase: “To dead head or ffieat his way.’ ”9 

DEADLY. As interchangeable with “dangerous” 
see Dangerous ante p 999 note 81. “Deadly weapon” 
‘ see the C.J.S. titles Assault and Battery § 77; Homi¬ 
cide § 25, also 29 C.J. p 1099 note 78-p 1102 note 15; 
Weapons § 6, also 68 C.J. p 29 note 75-p 31 note 5. 


28. Evidence of motive is always 
admissible. 

Iowa.—State v. Pugsley, 38 IST.W. 

498, 75 Iowa 742, 8 Am.Cr. 100. 
Kan.—State v. Lowe, 50 P. 912, 6 
Kan.App. 110. 

17 C.J. p 1151 note 21. 

29 . Evidence held insufficient 

(1) To establish guilt of defend¬ 
ants for crime of disinterring body 
for purpose of sale or dissection or 
anatomical experiment. 

Mo.—State v. Fox. 60 S.W, 98, 148 
Mo, 517—State v. Baker, 46 S.W. 
194, 144 Mo. 323. 

Ohio.^&chheider v. State, 40 Ohio 
St. 336. 

C.J. p 1151 note 22. 

- (2) To justify finding of guilt of 
nafitilating a dead body by removing 
two gold crowns from teetli.—Peo¬ 
ple V. Bullington, 80 P.2d 1030, 27 
CjajLApp.2d 396. i 

(3) To establish guilt of superin¬ 
tendent of cemetery unlawfully 
assisting, inciting, and procuring 
another to disinter human remains. 
-^Callahan v. State, 119; N.Wi 467, 
83 Neb. 246. 


30. Evidence held to warrant sub¬ 
mission 

(1) In prosecution for body steal¬ 
ing.—State V. Pugsley, 38 N.W. 498, 
■75 Iowa 742, 8 Am.Cr. 100—17 C.J. 
p 1151 note 24. 

(2) In prosecution for disinter¬ 
ring dead body.—Tate v. State, 6 
Blackf., Ind., llO. 

31. Meaning of statute; “mutilate” 

In prosecution under statute mak¬ 
ing it a felony to mutilate a dead 
body, instruction that, "mutilate” 
means to destroy or remove a ma¬ 
terial part of, so as to render im¬ 
perfect, erroneously defined word 
as applied to articles such as books 
and manuscripts, rather than defin¬ 
ing it as applied to the human body 
as meaning to cut o^ a limb or an 
(essential part of fhe body.—^People 
iv. Bullington. 80 P.2d 1030, 27 Cal. 
*App.2d 396. 

1 1. Black L.D., citing Marseliis v. 

! Thalhimer, % Paige Ch., N.Y., 36,. 
' 41, 21 Am.D. 66. ' 

I See also Birth 11 C.J.S: p 349 note 
! 68 and Alive 3 O.J.S. p 866 note 

^ 63. , - ' > 


Distinguished from “born alive, 
and from “still born.”—In re Stu- 
ertz’ Estate, 245 N.W. 412, 414, 124 
Neb. 149. 

2. Black L.D. 

*^Non nasci, et natum mori, par^a 
sunt (not to be born, and to be bom 
dead, are equivalent)”.—Bouvier L. 
D. 

3. Ill.—Ford Motor Go. v. National 
Bonds Investment Coi, 14 N.E.2d 
306, 309, 294 Ill.App. 586. 

4. Century I>. 

5. La.—Des Allemands Lumber Co. 
V. Morgan City Timber Go., 41 So. 
332, 33,4, 117 La. 1. 

6. Md.—Marshland Tel. & Teh Co, 
V. Cloman, 55 A. 681, 682, 97 ,Md. 

* '620. ^ ’ ' 

7. La.—Des Allemands Lumber Co. 
V. Morgan City Timber Co., 41 So^ 
332, 334, 117 La. 1. 

8. Mo.—Berry v. Missouri Pac. Ry. 
; Co., 25 S.W. 229, 249, 124 Mo. 223,; 

See also Carriers § 549. . 

9. Mo.—Berry v. Missouri Pac, j R« 
, I' Co., supra, 
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DEADLY—BEAL 


Deadly feud. In old European law, a profession 
of iiTceoiieilable hatred until a person is revenged 
even by the death of his enemy.lO 

Deadly violence. Great violence; a design to de¬ 
stroy one’s life or to commit any great violence up¬ 
on his person.i^ 

DBADMAK*. A lifting appliance consisting of a 
piece of timber placed across an opening in the 
ground to which a snatch block is attached an 
appliance, like a crutch, on which a telegraph pole 
which is being raised or lowered is permitted to 
rest while the men are changing their position and 
taking a new hold;^^ more specifically, a round 
piece of timber twelve feet in length and three and 
one-half inches in diameter, having a crotch or sad¬ 
dle attached to the top or end to receive and hold 
the pole in place in the process of raising or lower¬ 
ing itA^ 

DE ADMENSXTRATIONE DOTIS. Writ for the 
admeasurement of dower.^s 

EE AEMENSURATIONE PASTURE. Writ for 
the admeasurement of pasture.^® 

EEADWOOD or EEADWOODS. As used in rail¬ 
road parlance to describe a wooden block, or a pair 
of blocks, forming part of the .coupling attach¬ 
ment, see the C.J.S. title Railroads § 1, also 17 C.J. 
p 1153 notes 41-43. 

EE .®TATE PROBANDA. For proving age. A 
Avrit which formerly lay to summon a jury in or¬ 
der to determine the age of the heir of a tenant in 
capitc who claimed his estate as being of full age.^'^ 

DEAF AND DUMB PERSON. ''Deaf mute” de¬ 
fined see the C.J.S. title Insane Persons § 2, also 
32 C.J. p C22 note 71. For specific uses of the term 


see the general Descriptive-Word Index, 

DEAL. 

As a Noun 

“Deal” is not a technical term, and, in the absence 
of extrinsic facts to create ambiguity, has no pe¬ 
culiar or local significance.^^ It has been defined as 
meaning an arrangement to attain a desired result 
by a combination of interested parties a secret 
arrangement, as in business or j>olitical bargains; 
also an act of buying and selling; a bargain.20 The 
word implies existence of two parties to the deal.^^ 
Applied to intercourse inter partes, it includes any 
transaction of any kind between them;22 when ap¬ 
plied to an arrangement with regard to speculations 
in stocks and bonds, it is a combination of inter¬ 
ested persons to attain a certain result, the prime 
object being usually the purchase, sale, or exchange 
of such property for a profit;23 and when applied 
to a transaction concerning a house and block it 
does not necessarily imply an agreement to sell or 
convey the same, but may refer to an entirely dif¬ 
ferent kind of transaction, such, for instance, as 
an agreement to rent or lease the property.2^^ 

Phrases: “Consummate a deal,”25 ^^to bind deal 
on . . . house,”25 and “when the deal is 

closed.”27 

As a Verb 

-Present Tense. In its primary sense, the word 

has been defined as meaning to act between two 
persons, to have to do with, or to intervene;23 to 
have to do; to be concerned; or to be occupied with 
or in, as “he deals with serious a&irs;” “they deal 
in polities;” to treat, act, do (by or with); also 
to engage in mutual intercourse or transactions of 
any kind, have to do with a person or thing, or to 
be concerned in a matter.29 Used in a secondary 


10. Black L.D. 

11. U.S.—Acers v. U. S., Ark., 17 
S.Ct. Dl, 92, 164 U.S. 388, 41 L. 
X3d. 481. 

12. XT.S .—The Teddy, D.C.N.Y., 226 
F. 408, 500. 

13. N,C.—Orr v. Southern Bell Tel. 
& Tel. Co., 44 S.E. 401. 402, 132 N. 
C. 691. 

14. Wash.—Sandquist v. Independ¬ 
ent Tel. Co., SO P. 539, 38 Wash. 
313, 315. 

15. Black L..D. 

16. Black B.D. 

17. Black L.D. 

1C. Mass.—Greenfield First Nat. 
Bank V. Coffin, 38 N.E. 444, 162 
Mass. 180, 182. 

19. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 
493, 94 Or, 349. 


Tex.—Gaut v. Dunlap, Civ.App., 188 
S.W. 1020, 1021. 

17 C.J. p 1153 note 51. 

20. Or.—Oregon Home Builders v. 
Montgomery Inv. Co., 184 P. 487, 
493, 94 Or. 349. 

21. Eng.—McKenzie v. Day, 1 Q.B. 
289, 291. 

22. Tex.—Osborne v, Moore, 247 S. 
W. 498, 499, 112 Tex. 361, quoting 
Corpus Juris. 

17 C.J. p 1153 note 50. 

23. Ky.-—Chambers v. Johnston, 201 
S.W. 488, 493, 180 Ky. 73. 

24. Tex.—Osborne y. Moore, 247 S. 
W. 498, 499, 112 Tex. 361. - 

26. Capable of differeut meanings 
“The words 'consummate a deal' 
may have one meaning under one 
set of circumstances and a differ¬ 
ent meaning under other circum- 
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stances. . . . We think ‘to 

consummate a deal’ should be in¬ 
terpreted, in the contract presented 
here, to mean the completion and 
carrying out of the contract of ex¬ 
change by an actual transfer of the 
properties.”—Oregon Home Builders 
V. Montgomery Inv. Co., 184 P. 487, 
493, 94 Or. 349. 

. Tex.—Osborne v. Moore, 247 S. 
W. 498, 499, 112 Tex. 361. 

27. Tex.—Gaut v. Dunlap, Civ.App., 
188 S.W. 1020, 1021. 

28. Ala.—Montgomery Branch Bank 
V. Knox, 1 Ala.. 148, 151. 

Mo.—State v. Morro, 280 S.W. ’697, 
700, 313 Mo. 114, quoting Corpus 
Juris. 

29. ' Mo.—State v. Morro, 280’ S.W., 

; 697, 700, 313 Mo. 114. 
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sense, the word has a well-defined and generally un¬ 
derstood meaning in the world of traded ^ and has 
been defined as meaning to trade, to traffic, or to 
transact business.^^ 

To in a commodity is to negotiate or make 

bargains in respect of that commodity, to traffic 
therein as buyer or seller, or otherwise to engage 
in mutual intercourse or transactions in respect 
thereto, the purpose being to accomplish a change 
from one to the other of interests in or title to prop¬ 
erty, 3 2 to buy and sell for the purpose of gain, 
or it may, without any strained construction, mean 
the taking or receiving of goods, wares, and mer¬ 
chandise to be sold for the owner for a profit, or 
for commission.33 The plain meaning of the word 
unquestionably extends to buying as well as to 
selling; or buying to sell as an avocation or busi- 
ness,34 and presupposes a dealing with some one, 
and that some one else other than the seller is the 
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buyer. 3 5 It has been held that a single act of sell¬ 
ing, then, will not constitute a person a merchant* 
he must deal in the business to be one;36 
rule is subject to an exception when the word is 
used with reference to intoxicating liquors.37 

Phrases: ^^Deal in bills of exchange,^^38 
eye glasses or spectacles in a store/’39 ^^(ieal in 
grain,^<deal in or sell,’^^l “deal in stock cattle 
and horses,^^^2 ‘^deal or trade,”^3 “sell or deal 

in tickets also “dealt with.’^^s 

-Dealing. The present participle of the verb 

“deal,” implying ordinarily a trade between two op¬ 
posite parties,^® and held equivalent to “trading.”^? 
“Dealing in,” it has been said, means buying and 
selling for the purpose of gain and includes the 
idea of a market for the property, or that there is 
a present opportunity to dispose of it.4 8 As a ver¬ 
bal noun, in the plural number, the word has been 


30. Iowa.—^Wilson v. Delaney, 113 
N.W. 842, 843, 137 Iowa 636. 

31. N.T.—Vernon v. Manhattan Co., 
17 Wend. 524, 526. 

N.C.—Council v. Prjdg-en, 69 S.E. 

404, 406, 153 N.C. 443. 

17 C.J. p 1154 note 57. 

Similarly expressed 

(1) ''‘To trade in the selling: of a 
thing, or to make a business of it.” 
—State V. Martin, 5 Mo. 361, 363. 

(2) ”To traffic in.” 

Mo.—State v. Morro, 280 S.W. 697, 
700, 313 Mo. 114. 

Wis.—Clifford v. State, 29 Wis. 327, 
329. 

32. Iowa.—Wilson v. Delaney, 113 
N.W. 842, 843, 137 Iowa 636, 

Va.—Richmond Mortgage «& Loan 
Corporation v. Rose, 128 S.E. 604, 
605, 142 Va. 342. 

Similarly expressed 

“To ‘dear in bonds and securities 
and commodities, in the sense in 
which the word is popularly used 
and understood, is to buy, sell, and 
traffic in them.”—Chambers v. John¬ 
ston, 201 S.W. 488, 493, 180 Ky. 73. 

33. Ala.—Bates v. State Bank, 2 
Ala. 451, 466. 

34. Tenn.—Saunders v. Russell, 10 
Lea 293, 297. 

As meaning to Ibny only 

In holding that the keeper of a 
shop where old gold and silver are 
bought, “deals” in such metals, al¬ 
though he does not sell them but 
has them refined and manufactured 
into dental supplies, or sent to the 
United States mint to be made into 
com, the court said: “The keeper of 
every shop where old metals are 
bought by him deals there in such 
metals, and each of the defendants 
dealt in old gold and silver articles 
by purchasing them at their shops 


I and sending them away to be re¬ 
fined.”—Commonwealth v. Hood, 66 
N.E. 722, 723, 183 Mass. 196. 

35. Eng.—McKenzie v. Day, [1893] 
1 Q.B. 289, 292. 

36. Mo.—State v. Martin, 5 Mo. 361, 
363. 

37. Vt.—State v. Paddock, 24 Vt. 
312, 315. 

17 C.J. p 1154 note 70. 

38. Ala.—Montgomery Branch Bank 
V. Knox, 1 Ala. 148, 151. 

39. Bye test implied 
“Obviously ... the sale of eye 

glasses presupposes and requires 
some sort of test or trial by the 
customer to determine which par¬ 
ticular pair of glasses best suits 
him.”—State v, Knapp, 33 SW.2d 
891, 893, 327 Mo'. 24. 

40. N.H.—Clark v. Britton, 79 A. 
494, 76 N.H. 64. 

41. Eng.—Rex v. Excise Com’rs, 2 
T.R. 381, 386, 100 Reprint 205. 

42. MeanixLg of phrase 

“To deal in stock cattle and horses 
. . . is to engage in the business 

of buying and selling such property 
with the object of gain, or . . . 

‘for speculative purposes/ ”—^Wilson 
.V- Delaney, 113 N.W. 842, 843, 137 
Iowa 636. 

43. Ky,—U. S. Bank v. Norton, 3 A. 
K.Marsh. 422, 425. 

44. Isolated, sale not iuclnded 

In construing the term as used 
in a statute providing “that it shall 
be unlawful for any person to sell 
or deal in tickets issued by any rail¬ 
road company unless he is a duly 
authorized agent of said railroad 
I company,” the court said: “The im¬ 
portant words that limit and define 
the grievance thus prohibited are 'to 
sell or deal in tickets issued by any 
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railroad company.’ These words im¬ 
ply not simply the sale of a single 
such ticket as a person may have 
or obtain not of purpose to sell the 
same, but the practice or business 
of selling such tickets for others, 
or buying and selling them as is or¬ 
dinarily done by ‘ticket dealer or 
ticket brokers.’ If the purpose had 
been to forbid the sale of a single' 
ticket that a person might have and 
could not use himself, the appropri¬ 
ate terms used would have been, ‘no 
person shall sell any ticket issued by 
a railroad company,’ or ‘it shall be 
unlawful for any person to sell any 
ticket issued,’ etc., or the like broad 
and sweeping terms. The phrases, 
‘to sell tickets, to deal in tickets,’ im¬ 
ply, in business parlance, the busi- 
1 ness of selling or buying and selling 
I such tickets; they imply not par¬ 
ticulars—simply a sale—but a 

multiplicity * of such sales in the 
sense of a business. ... It does 
not extend to the simple sale of a 
ticket an individual may happen to 
have that he cannot use.”—State v. 
Ray, 14 S.E. 83, 84, 109 N.C. 736, 14 
L.R.A. 529. " 

45. Applied to offenses 

Where a consequence follows on an 
alleged offense being “dealt with” by 
a competent tribunal, that provision 
does not only apply when there has 
been a conviction, it equally applies 
if the charge is dismissed.—Stroud 
Jud.D., cited in Ex parte Brown, 37 
Sol.J. 27. 

46. U.S.—Borg V. International 

Silver Co., C.C.A.N.Y., 11 F.2d 147, 
150. 

47. U.S.—Pleckner v. U. S. Bank, 
La., 8 Wheat. 338, 352, 6 L.Ed. 63J. 

18. Mont.—Durocher v. Myers, 274 
P. 1062, 1064, 84 Mont. 225. 
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defined as meaning transactions in the course of 
trade or business.^^ 

Dealing at armfs length. A term which has been 
said to have a meaning that even the wayfarer will 
recognize.^® 

Dealing in futures. As popularly used the term 
expresses the idea of dealing in commodities for fu¬ 
ture delivery but it has acquired the signification 
of a mere speculation upon chances on a wagering 
contract with regard to the future market value of 
stocks or commodities, see the C.J.S. title Gaming § 
1, also 27 C.J. p 992 note 26, and 17 C.J. p 1157 
notes 15-18. 

Dealing in grain. Not a technical term, but a 
term the meaning of which varies with the place in 
which it is used, and which may signify dealing in 
grain on hand for present delivery for cash or on 
credit, or dealing in futures by means of contracts 
of sale or purchase for purposes of speculating upon 
the course of the market also merely selling 
grain on commission.^^ 


Dealing together, A statutory phrase which has 
been held to be synonymous with ^hiiutual debts, 
and “indebted to each other.^’^^ 

either phrases: ’‘"Buying, selling, or ^otherwise 
dealing in,’^’55 ^^dealing in annuities,^^^® “dealing in 
articles of commerce/^^'^ “dealing in automobiles,^^^^ 
“dealing in milk,”50 “dealing in railroad tickets,”^^ 
“dealing in securities,” 51 “dealing in stocks, bonds, 
and other securities, ”5 2 “dealing with any property, 
relation, or person,”^3 “^dealing’ with the bank¬ 
rupt,“person dealing with the bank,”^5 “prevent 
officers dealing in certain securities, ”66 and “raising, 
handling, and dealing in horses ^nd also, as a 
verbal noun, “course of trade and dealing,”68 “ ^deal¬ 
ing’ or ^transaction,’ ”69 and “relations, transactions, 

and dealings.”79 

DEALER. The term has a well defined and com¬ 
monly understood meaning.A dealer, in the com¬ 
mon acceptation, and, therefore in the legal mean¬ 
ing of the word, is not one who buys to keep or 
makes to sell, but one who buys to sell again one 


49. Black L.B. 

50. jyiearDiiLgr of phrase discussed 
“It does not mean to use one arm 

in the capacity of a protecting- agen¬ 
cy and the other to reap the bene¬ 
fits due the strong-armed purchaser. 
St. Matthew was speaking of alms, 
not agency, when he wrote, ‘let not 
thy left hand know what thy right 
hand doeth.’ “—Williams v. Johnston, 
186 S.W. 1163, 1165, 194 Mo.App. 242. 

51. Ga.—^Hentz v. Booz, 70 S.E. 108, 
llO, 8 Ga.App. 577. 

52. U.S.—Irwin v. Williar, Ind., 4 
S.Ct 160, 164, 110 U.S. 499, 28 L. 
Ed. 225. 

53. N.H.—See Clark v. Britton, 79 
A. 494, 76 N.H. 64, 65. 

54. N.T.—Gordon v. Bowne, 2 Johns. 
150, 155. 

17 C.J. p 1157 note 22. 

55. U.S.—Borg- V. International 

Silver Co., C.C.A.N.Y., 11 F.2d 147, 
150. 

56. Kan.—Barger v. French, 263 P. 
230, 231, 122 Kan. 607, 50 A.L.R. 
285. 

57. As “trading” 

“Dealing in articles of commerce 
—^goods and merchandise—^alone 
constitutes trading or a mercaiitile 
pursuit as those terms are used in 
the statute. A dealer in Ismd is 
neither a trader nor a merchant.”— 
In re Kingston Realty Co., N.Y., 160 
F. 445, 448, 87 C.C.A. 406. 

Sff. Miss.—City of Pascagoula v. 
Carter, 101 So. 687, 688, 136 Miss. 
750. 

59. N.T.—Neubeck v. Doscher, 199 
N.Y.S. 203, 206, 204 App.Div. 61,7. 
“Operating a creameiy” distinguished 
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see Creamery 21 C.J.S. p 1037 note 
24. 

60. N.a—State v. Ray, 14 S.E. 83, 
84, 109 N.C. 736, 14 L.R.A. 529 
note. 

61. Fla.—State, by Knott, v. Hemp¬ 
hill, 195 So. 915, 916. 

62. Ky.—Chambers v. Johnston, 201 
S.W. 488, 493, 180 Ky. 73. 

63. R.I.—Kelly v. Denniston, 13 R. 
I. 128. 

64. Eng.—^Ex parte Fillers, 17 Ch. 
D. 653, 664. 

65. Mo.—State v. Morro, 280 S.W. 
697, 700, 313 Mo, 114. 

66. IncluslTe sense 

“The use of the word ‘dealing’ 
. . . clearly indicates an inten¬ 

tion on the part of the Legislature 
to prevent officers from dealing in 
such securities in any manner what¬ 
soever, whether for their own use 
or benefit, or for the use or benefit 
of any other person.”—Libby v. Pel¬ 
ham, 166 P. 5T5, 577, 30 Idaho 614. 

67. Mont.—^Durocher v. Myers, 274 

P. 1062, 1064, 84 Mont. 225. ' 

68. Eng.—^Harwood v. Lomas, 11 
Bast 127, 128, 103 Reprint 952. 

69. Eng.—Brewin v. Short, 5 E, & 
B. 227, 238, 85 E.C.L. 227, 119 Re¬ 
print 466. 

TO. Mass.—Flynn v. Commissioners 
of Department of Public Utilities, 
18 N.E.2d 538, 541. 

71- Cal.—People v. Terkanian, 81 P. 

2d 251, 253, 27 eal.App.2d 460. 
Fla.—Mayo v. Polk Co., 169 So. 41, 
43, 1^ Fla. 534. 

72. U.S.—In re Hemming, D.C.Miss., 
61 F.2d 850, 852. 
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Ala.—^American Bakeries Co. v. City 
of Opelika, 157 So. 206, 208, 229 
Ala. 388, quoting Corp-us Juris. 
Cal.—People v. Terkanian, 81 P.2d 
251, 253, 27 Cal.App.2d 460—People 
V. Stevens, 51 P.2d 1179, 1180, 10 
Cal.App.2d, Supp. 763. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 78, 181 La. 564. 
N.Y.—People v. Rudolph Wurlitzer 
Co., 26 N.E.2d 976, 978, 282 N.Y. 
457. 

N.C.—Aldridge Motors v. Alexander, 

9 S.E.2d 469, 472, 217 N.C. 750. 
Pa.—Commonwealth v. Thorne, 
Neale & Co., 107 A. 814, 815, 264 
Pa. 408—Appeal of Beaver County 
Co-op. Ass’n, 180 A. 98, 100, 118 
Pa.Super. 305—In re Pittsburgh 
Coal Co.’s Appeal^ 30 Pa.Dist. 768, 
773. 69 Pittsb.Leg.J; 161, affirmed 
Pittsburgh Coal Co.’s Mercantile 
License Tax, 77 Pa.Super. 93. 

17 C.J. p 1154 note 72. 

Similar definitions 

(1) “One who buys and sells.”— 
Fitchtenberg v. Atlanta, 54 S.E. 933, 
126 Ga. 62. 

(2) “One who buys and sells at his 
place of business.”—Camp v. State, 
135 S.W. 146, 147, 61 Tex.Cr. 229. 

(3) “One who buys for the sole 
purpose of selling again.”—Common¬ 
wealth V. Consolidated Dressed Beef 
Co., 91 A. 1065, 1066, 245 Pa. 605, 
Ann.Cas.l917A 966. 

(4) “One who buys with the in¬ 
tention of selling.”—State v. Silver^, 
rtian, 70 A. 1076, 107?; 75 N.H. 50. 

(5) “One who sells what he buys.” 
—In re Rheinstrom, D.C.Ky., 297 F- 
119, 136. 
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'who huys the product in quantities and parcels it 
out by sale in lesser amounts one who buys to 
sell as an avocation or business a person who 
buys and sells for the purpose of gain and profit, 
or who buys to sell to others at a profit.'^^ Also 
one who acts between man and man, to have trans¬ 
actions of any kind with;'^^ the word not neces¬ 
sarily being confined to one who sells his own prop¬ 
erty only,'^'^ nor is it necessary that he should ac¬ 
tually do the business in person, or even that it 
should be done in his presence, or by his express 
comm and In a more comprehensive sense the 

term sometimes is applied to one who acquires, pos¬ 
sesses, handles, and sells a commodity, whether he 
has bought it to sell again or not;'^9 one who deals, 
delivers, distributes, or divides one who trades, 


buys, or sells a vendor of merehandise.S2 
though a man commences to be a dealer from the 
moment when he buys the article with an intention 
to sell it again,S3 the term implies a habitual course 
of dealing,and, considered from this viewpoint, 
has been defined as meaning one who habitually and 
constantly, as a business, deals in and sells any giv¬ 
en commoditya tradera traffickerone 
whose business it is to buy and sell, as a merchant, 
shopkeeper, or brokera person who makes a 
business of buying and selling goods as distin¬ 
guished from a manufacturer, without altering their 
conditiona person engaged in the business of 
buying and selling merchandise or other personal 
property in the usual course of trade the middle¬ 
man between the producer and the consumer of the 


73. S.D.—State v. Citv of Sioux 
Falls, 244 IT.W. 365, 367, 60 S.D. 
330.. 

74. Tenn.—Saunders v. Russell, 10 
Lea 293, 297. 

75. Pa.—In re Delaware & Hudson, 
Canal Co., 8 Pa.Co. 496. 497. 

Tenn.—^United Biscuit Co. v. Stokes, 
124 S.W.2d 230, 231, 174 Tenn. 111. 
*Wis.—Blunt V. Walker, 11 Wis. 334, 
348, 78 Am.D. 709. 

Profit as an element 

(1) “He buys and sells for a prof¬ 
it, and hence is a dealer.”—Jordan 
XJndertaking Co. v. State, Ala., 180 
So. 99, 101, citing Corpus Juris. 

(2) “The fact that this company 
buys powder to sell it at a < profit 
brings her clearly within . . . 
the statute. . . . Neither is she 
relieved because at times she sells 
her powder for less than she pays 
for it. This is one of the risks in¬ 
cident to trade in every branch of 
mercantile business.”—In re Dela¬ 
ware & Hudson Canal Co., 8 Pa.Co. 
496, 497. 

(3) “The practice of buying to sell 
again is what constitutes one a deal¬ 
er, aridL not the inteht to make a 
profit.”—^Appeal of Beaver County 
Co-op. Ass'n., 180 A. ,98, 100, 118 Pa. 
Super. 305. 

76. Pa.—In re Delaware & Hudson, 
Canal Co., 8 Pa.Co. 496, 497. 

77. U.S.—U. S. V. Allen, D.C.Iowa, 
38 P. 736, 738. 

78. Vt.—State v. Dow, 21 Vt. 484, 
487. 

79. Ala.—American Bakeries Co. v. 
City of Opelika, 157 So. 20^ 208, 
229 Ala. 388, quoting Corpus Juris. 

Tex.—Texas Co. v. Stephens, 103 S. 
W. 481, 486, 100 Tex. 628. 

SO. La.—State v. Chickasaw Wood 
Products Co., 126 So. 914, 9l6, 169 
La. 1179. 

Similarly expressed 

“One who distributes.”—Allen v. 


Sharp, 2 Exch. 352, 357, 154 Reprint 
529. 

81. Pa.—Commonwealth v. Camp¬ 
bell, 33 Pa. 380, 381. 

17 C.J. P 1155 note 85. 

82. Pa.—Commonwealth v. Con¬ 
solidated Dressed Beef Co., 91 A. 
1065, 1066, 245 Pa. 605, Ann.Cas. 
1917A 966. 

Parmer who sells milk from own 
cows 

“The word ‘dealer' ... in¬ 
cludes one who sells milk obtained 
from his own cows as well as one 
who buys and sells milk.”—Guilder 
V. State, 26 Ohio Cir.Ct. 221, 225. , 

83. Eng.—Rex v. Excise Com’rs., 2 
T.R. 381, 385, 100 Reprint 205. 

84. N.C.—State v. Barnes, 36 S.E. 
605, 606, 126 N.C. 1063. 

85. La.—State v. J. Watts Kearny 
& Sons, 160 So. 77, 78, 181 La. 
554. 

Similarly expressed 

(1) “One engaged in the business 
of buying and selling.”—People v. 
Terkanian, 81 P.2d 251, 253, 27 Cal. 
App.2d 460. 

(2) “One who does business.”—; 
State V. Chickasaw Wood Products 
Co., 126 So. 914, 916, 169 La. 1179. 

S6. U.S.—^Ih re Hemming, D.C; 

Miss., 51 F.2d 850, 861. 

Cal.—People v, Terkanian, 81 P.2d 
251, 253, 27 Cal.App.2d 460. 

Tex.—Tyner v. State, 109 S.W.2d 197, 
198, 133 Tex.Cr. 170. 

17 C.J. p 1156 note 94. 

87. La.—State v. Chickasaw Wood 
Products Co., 126 So. 914, 916, 169 
La. 1179, 

Tex.—Tyner V. State," 109 S.W.2<L197, 
198, 133 Tex.Cr. 170. ' 

88. U.S.—In re Hemming, D.C.Miss., 
51 F.2d 850,: &5i. 

Cal.-^People v. Terkanian, 81 P.2d 
251, 253, 27 Cal.App.^d 46p. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 78, l8l La. 664. 
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Tex.—Tyner v. State, 109 S.W.2d 197, 
198, 133 Tex.Cr. 170. 

17 C.J. p 1155 note 92, p 1156 note 
93. 

Similarly expressed 

(1) “One who makes a business 
of buying and selling.”—Quinn v. 
Dimond, Cal., 72 F. 993, 999, 19 C. 
C.A. 336—17 C.J. p 1155 note 91. 

(2) “One who makes successive 

sales as a business.” 

Mass.—Commonwealth v. Silverman, 
108 N.E. 358, 359, 220 Mass. 652. 
Mich.—Overall v. Bezeau, 37 Mich. 
506, 607. , 

(3) “A person who seeks his liv¬ 

ing by buying and selling.”—Rex v. 
Excise Com'rs, 2 T.R. 381, 386, 100 
Reprint 205. 

Statutory definitions 

(1) “Any person, not a market 

agency, engaged in the business of 
buying or selling in commerce live¬ 
stock at a stockyard, either on his 
own account or as the employee or 
agent of the vendor or purchaser.”— 
U. S. V. Roberts & Oake, C.C.A.I11., 
65 F.2d 630, 631. 

(2) “Any person other than a com¬ 
mission merchant who for the pur¬ 
pose of resale obtains from the pro¬ 
ducer thereof possession or control 
of any farm products, except by pay¬ 
ment to the producer at the time of 
obtaining such possession or control, 
of the full agreed purchase price of 
such commodity in lawful money of 
the United States.”—State' v. M^son, 
78 P,2d 920, 922, 94 Utah 601, 117 A. 
L.Rw 330. 

Cal.—People v. Stevens, 61 P.2d 
1179, 1180, io Cal.App.2d ,763. 

La.—State v. Chickasaw Wood Prod¬ 
ucts Co., 126 So. 914, 916, 169 La. 
1179. , ■ 

Tex.—State v. San Patricio Canning 
Co., Civ.App., 17 S.W.2d 160, 162, 

9d. Ark.—^Ensigm v. Coffelt, 146 
W. 231, 234, 102 Ark. 66l 
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eommodity.91 It has been said that while a single 
sale, if accompanied by evidence of a preparation 
and readiness by the seller to make other sales, 
might bring him within the meaning of the term, 
a single sale of all the merchandise which a 
person, who is going out of a business formerly 
carried on, has on .hand, will not constitute him a 
‘^dealer under a statute exempting those 

not dealers from its operation, and making o-ne 
sale of a prohibited article a crime, it has been 
held that one guilty of a single sale is a dealer with¬ 
in the meaning of the exemption clause.®3 it has 
been, held in some cases that a person, to be a dealer 
in a particular commodity, must be principally oc¬ 
cupied and engaged in the buying and selling of that 
commodity,®^ as distinguished from a purchase or 
sale of such commodity occurring as a solitary in¬ 
cident in another kind of business ;®5' but other 
eases hold a contrary view,®® and it has been held 
that one buying and selling a commodity in con¬ 
nection with some other business in which it is a 
necessary instrumentality in the successful opera¬ 


tion thereof is a dealer for resale of that commbd- 
ity.®7 Also, in some statutes and to accomplish the 
statutory purpose, the customary connotation of the 
word has been enlarged to include those who pur¬ 
chase for purposes of using.®® 

Under some circumstances ^^dealer” has been said 
to be equivalent to, or synonymous with, “keeper,"®® 
and “trader;"^ and not to be inconsistent with 

“agent." 2 

Under other circumstances, it has been distin¬ 
guished from, or held not to include, “canner" see 
12 C.J.S. p 1112 note 52, “consumer" see 16 C.J.S.. 
p 1521 note 5, “contractor,"® “farmer,"^ “manufac¬ 
turer" see the CJ.S. title Manufactures § 1, also- 
38 C.J. p 969 notes 29-51, “merchant,"^ “packer,”® 
“plumber,"'^ “producer,"® “shipper,"® and “shop- 
keeper."!® 

“Dealer" within the purview of license or occupa¬ 
tion tax statutes generally see the C.J.S. title Li¬ 
censes § 30, also 37 C.J. p 223 note 40, p 224 note 
61-p 228 note 4, and 17 C.J. p 1156 notes 98-6^ 


91- U.S.—In re Hemming, D.C. 

Miss., 51 F.2d 850, 852. 

Cal.—People v. Terkanian, 81 P.2d 
251, 263, 27 Cal.App.2d 46p. 

La.—State v. J. Watts Kearny & 
Sons. 160 So. 77. 78, 181 La. 654. 
17 C.J. p 1155 note 82. 

Tnixction as middleman. 

It has been said that a dealer 
stands immediately between the pro¬ 
ducer and the consumer, and de¬ 
pends for his profit, not upon the 
labor he bestows on his commodi¬ 
ties, but; upon the skill and fore¬ 
sight. with which he watches , the 
markets. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 78, 181 La. 664. 
Pa.—^Appeal of Beaver County Co-op. 
Ass'n., 180 A. 98, 100, 118 Pa. 
Super. 305. 

17 C.J. p 1155 note 82 [a]. 

Specific statutory definitions 

(1) ‘^One who contracts for or ob¬ 
tains from the producer thereof pos¬ 
session or control of any farm prod¬ 
uct."—^People V. Mulholland, Cal. 
App., 98 P.2d 261, 266. 

(2) “A person or entity, other 
than a salesman, who engages, ei¬ 
ther for all or part of his or its 
time, directly or through an agent, 
in selling, or undertaking to dispose 
of, or dealing in, any manner in any 
security or securities within , this 
State, including securities issued by 
such entity."—Commonwealth v. 
Harrison, 8 A.2d 733, 736, 137 Pa. 
Super. 279. 

<3) ^*A person having cigarettes 
In his possession on a public high¬ 
way, for the purpose of delivery, 
sale, or disposition, without having 


In his possession invoices or deliv¬ 
ery tickets showing him to, be mere¬ 
ly a carrier."—^People v. Greco, 16 
N.Y.S.2d 385, 387. 

92. Me.—Goodwin v. Clark, 65 Me. 
280, 284. 

93. U.S.—Nicoli V. Briggs, C.C.A. 
Kan., 83 P.2d 376, 378. 

94). Ala.—Carter v. State, 44 Ala. 
29 31 

17 C.J. *p 1156 note 8 [b]-[d]. 

95u Miss.—Graham v. State, 13 Sol 
883, 884, 71 Miss. 208. 

N.C.—State v. Barnes, 35 S.B. 605, 
606, 126 N.C. 1063. 

96- Ala.—Koopman v. State, 61 Ala. 
70, 71—Weil V. State, 62 Ala. 19, 
21 . 

N.C.—State v. McBrayer, 2 S.R 755, 
98 N.C. 619, 621. 

97- La.—State v. Chickasaw Wood 
Products Co., 126 So. 914, 916, 169 
La. 1179. 

98. S.D.—State v. City of Sioux 
Falls, 244 NW. 365, 367, 60 S.D. 
330. 

99. Tex.—Hofheintz v. State, 74 S. 
W. 310, 311, 46 Tex.Cr. 117. 

1. U.S.—In re Hemming, L.C.Miss., 
61 F.2d 850, 851. 

Cal.^—^People v. Terkanian, 81 P.2d 
251, 253, 27 Cal.App.2d 460. 

La.—State v. J. Watts Kearny & 
Sons, 160 So. 77, 78, 181 La. 654. 
N.C.—State v. Barnes, 35 S.E. 606, 
606, 126 N.C; 1063, 1064—State v. 
Yearby, 82 N.C. 661, 662, 33 Am. 
R. 694. 

2- Automobile dealer 

"The dealer binds himself to cer¬ 
tain conduct in the handling of the 
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product of the manufacturer even 
after its purchase. He undertook 
to furnish a place for the exhibition 
of the product’ of the manufacturer. 
He receives ics literature and dis¬ 
tributes its, advertising. He deliv¬ 
ers its printed warranties to his re¬ 
tail customers. He is entitled to 
the benefit of the advertising of the 
manufacturer, and the manufacturer 
is entitled to the benefit of his dili- 
! gence in pushing sales to the end 
that the business of the manufac¬ 
turer as well as that of the dealer 
may be increased."—Pugh v. A. D. 
Bothne Co., 159 N.W. 1030, 1031, 178 
Iowa 601. 

See also Agency § 2 1 note 1. 

' 

3. La.—State v. J. Watts Kearny 
& Sons, 160 So. 77, 78, 181 La. 
554. 

4. Pa.—^Barton v. Morris, 10 Phila. 
360, 1 Wkly.N.C. 543. 

5., Mo.—Kansas City v. Ferd Heim 
Brewing Co., 73 S.W. 302, 303, 98 
Mo.App. 590. 

6. U.S.—U. S. V. Roberts & Oake, 
C.C.A.in., .65 P.2d 630, 631. 

7» Pa.—Commonwealth v. Lutz, 130 
A. 410, 411, 284 Pa. 184. 

17 C.J. p 1154 note 72 [d]. 

8. La.—^New Orleans v. Le Blanc, 
34 La.Ann. 696; 697. 

N.T.—^People v- Shoemaker, 239 N. 
Y.S. 71, 74, 228 App.Uiv. 314.' 

9- N.Y.—^People v. Srutowski, 172 
N.Y.S, 660, 661, 184 App.DiV- 602. 

10- N.H.—State V. Coheni 63 A*"928px 
929, 73 N.H. 643. 
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and specifically within special or excise tax statutes 
see the C.J.S. titles Internal Revenue §§ 111, 112, 
also 33 C.J. p 322 note 37-p 325 note 95, and In¬ 
toxicating Liquors §§ 99, 100, and 121-128, also 33 
C.J. p 529 note 63-p 539 note 79, and p 536 note 53- 
p 538 note 81; and within the so called Blue Sky 
Laws or similar statutes see the C.J.S. title li¬ 
censes § 74, also 37 C.J. p 274 text and notes 82-99; 
and within the Sunday laws see Sunday § 15, also 
60 C.J. p 1059 notes 40-60. 

Dealer in automobiles. A statutory term which 
includes every person who is engaged in the busi¬ 
ness o£ buying, selling, or exchanging motor ve¬ 
hicles, on commission or otherwise, and every per¬ 
son who lets for hire two or more motor vehicles.!^ 
Deciduous fruit dealer. A term employed in a 
particular statute to designate one of the three 
classes of persons who deal with the growers of de¬ 
ciduous fruits, and distinguished, in that statute, 
from the ^'cash buyer^^ and the '^consignment ship¬ 
per *”12 also distinguished from a "produce deal¬ 
er,” referred to in another statute.!^ 

Junk dealer. A dealer in junkj^^ a person who 
deals in used bottles,old metals, ropes, rags, ete.;i® 
one who is engaged in the business of buying and 
selling junk.!*^ Under particular statutes and ordi¬ 
nances, the term has been held not to apply to deal¬ 
ers at wholesale in metals,rags and paper, nor 
to dealers in articles of great bulk or weight, such 
as boiler tubes, railroad tracks, steel frames of 
buildings, sections of elevated railroad fabrics, and 
bridges.^^ While the term, as used in statutes and 
ordinances, may be limited to persons dealing in 
junk in small quantities, one does not cease to be 

11- Ga.—^Moore v. State, 97 S.E. 76, 

77, 148 Ga. 457. 

Mass.—Pierce v. Hutchinson, 136 
N.E. 261, 263, 241 Mass. 567— 

« Gould V. Elder, 107 N.E. 59, 60, 

219 Mass.’ 396. 

12. Cal.—Perkins v. Pacific Fruit 
Exchangre, 22 
CaLApp. 278. 

13. Cal.—Perkins v. Pacific Fruit 
Exchang-e, supra. 

14. U.S.—Carberry v. U. S.. C.C.N. 

Y., 116 F. 773. 

Ill.—^Peisner v. City of Chicago, 149 
N.E. 18, 19, 318 Ill. 131. 

Minn.—Euluth v. Bloom, 56 N.W. 

680, 55 Minn. 97. 21 L.R.A. 689. 

15. Mo.—City of St. Eouis v. Bas- 
kowitz, 201 S.W. 870, 878, 273 Mo. 

543. 

16. Mass.—Commonwealth v. Ring- 
old, 65 N.E. 374, 375, 182 Mass. 

308. 

17. Md.—State v. Shapiro, 101 A. 

703, 706, 131 Md. 168. 


a junk dealer because of the magnitude of bis busi¬ 
ness or the manner in which it is conducted, wheth¬ 
er at wholesale or retail.^^ The term has been held 
not to include agents and employees of a junk deal¬ 
er while engaged in the conduct of their employer's 

business. 2 2 

Lumber dealer. A person who habitually deals 
in lumber one engaged in the business of keep¬ 
ing and selling lumber in considerable quantities.24 

Produce dealer. As employed in some statutes, 
the term has been defined as meaning one engaged 
in tlie business of buying and selling produce in 
carload lots on commission or consignment one 
who receives produce for sale on commission 
while in others as meaning every person whose 
business is to buy and sell produce, and applying to 
one who brings butter and eggs to vend in the mar¬ 
ket as much as to one who brings only cereals or 
fruits, or what is ordinarily called "garden stuff.”27 
The term has been distinguished from “deciduous 
fruit dealer” see supra note 13. 

Retail dealer. One who makes sales to persons or 
customers for purposes of consumption 8 one who 
sells in small quantities or parcels; 29 one engaged 
in, or whose business is, retailing, that is, selling by 
small quantities articles which have been bought in 
larger amounts.^^ With reference to particular ar¬ 
ticles, the term has been defined as every person, 
partnership, corporation or association physically 
handling and delivering coal or coke to customers 
one who sells oleomargarine in less quantities than 
ten pounds at one time 2 ^ person other than a 
distributor of gasoline who sells gasoline in quanti¬ 
ties of fifty gallons or l^ss;^^ any person, firm, or 

26. Cal.—Perkins v. Pacific Fruit 
Exchange, 22 P.2d 535, 537, 132 
Cal.App. 278. 

27. D.C.—District of Columbia v. 
Oyster, 15 D.C. 285, '287, 54 Am.R. 
275. 

Mo.—Kansas City v. Lorber, 64 Mo. 
App. 604, 608. 

28. Neb.—In re Metz Bros. Brewing 
Co., 129 N.W. 443, 444, 88 Neb. 
164, 32 L.R.A.,N.S., 622. 

Tenn.—State v. Tarver, 11 Lea 658, 
660. 

29. Mass.—Commonwealth v. Green¬ 
wood, 91 N.E. 141, 142, 205 Mass. 
124, 18 Ann.Cas. 185. 

30. Tenn.—State v. Lowenhaught,' 
11 Lea 13, 15. 

31. N.Y.—Carlisle v. Lovell, 171 N. 
Y.S. 996. 998. 

32. U.S.—Ripper v. U. S., Mo., 178 
F. 24, 28, 101 C.C.A. 152. 

331 U.S.—Askren v. Continental Oil 
Co., N.M., 40 S.Ct. 355, 252 U.S. 
444, 64 L.Ed; 654. - 


P.2d 535, 637, 132 


18. Ill.—City of Chicago v. Iro¬ 
quois Steel & Iron Co., 1 N.E.2d 
241, 244, 284 Ill.App. 561—^West 
Side Metal Refining Co. v. City of 
Chicago, 140 HI.App. 599, 600. 

19. Ill,—City of Chicago v. North¬ 
ern Paper Stock Co., 168 N.E. 884, 
8S6, 337 Ill. 194. 

20. N.T.—^New York v. Vandewa- 
ter, 99 N.T.S. 306, 308. 113 App. 
Div. 456. 

21. Ill.—Smolensky v. Chicago, 118 
N.E. 410, 411, 282 Ill. 131. 

Mich.—People v. Riverside Scrap 
Iron & Metal Co., 168 N.W. 424, 
425, 202 Mich. 469. ' 

22. Conn.—State v. Rosenbaum, 68 
A. 250, 251, 80 Conn. 327, 15 L.R. 
A.,N.S., 288, 125 Am.S.R. 121. 

23. S.C.—State y. Barnes, 35 S.E. 
605, 606, 126 S.C- 1064. 

24. Conn.—Jackson v. Town of Un¬ 
ion, 73 A. 773, 774, 82 Conn. 266. 

25. Utah.—Maycock v. White, 29 P. 
2d 934, 936, 83 Utah 446. 
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corporation who purchases from a distributor with¬ 
in the state, any motor vehicle fuel in the original 
packages in which the same was imported, for use, 
distribution or sale within the state in quantities 
other than in the original packages; or who im¬ 
ports into the state motor vehicle fuels in the orig¬ 
inal packages for use of such person, firm, or cor- 

poration.34 

The term has been distinguished from ''jobher”35 
and ^Vholesale dealer.”36 

Transient or itinerant dealer. One who travels 
from place to place, while engaged in his business 
of selling. Under particular statutes, the term 
has been held to apply to a sewing machine compa¬ 
ny which sells its machines both at its fixed places 
of business and from wagons and teams by agents, 
who, as salesmen, sell the same and deliver them 
contemporaneously with the sale,^^ and to a bakery 
company delivering products to a city in which it 
did not maintain a place of business, where its 
products were distributed by an agent, and also to 
the agent who delivered such products in the city.39 

Wholesale dealer. One who deals with the trade 
who buy to sell againone whose dealings are 


with goods in large quantities, by the package or 
piece one who sells by the original or unbroken 
package or barrel sells by the nature 

of his business in gross, and not by small quantity 
or parcel to consumersone who sells in large or 
wholesale quantities as contradistinguished from 
one who sells in small lots at retail one who 
sells to dealers for resale who sells to pur¬ 

chasers of packages or quantities for the purposes 
of trade or being resold.^® The term has been held 
not to include the operator of a packing plant, 
and has been distinguished from ^^manufacturer’^ 
see the C.J.S. title Manufactures § 1, also 68 C.J. 
p 260 note 42, and from ^^retail dealer” see supra 
note 36. 

Other phrases: “Any merchant, billiard table or 
ten-pin alley keeper, or other dealer,“citrus fruit 
dealer” see 14 C.J.S. p 1152 note 3, “dealer engaged 
fin the sale of motor fuels,^ “dealer in barrels 

for resale,“dealer in class D stock,”^1 ^‘dealer in 
coffins or caskets,”52 ^^dealer in drugs and medi- 
cines,”^3 ‘^dealer in land,”^^ “dealer in motor-vehicle 
fuel,”®^ “dealer in narcotics” see the C.J.S. title 
Poisons § 11, also 49 C.J. p 1060 notes 61-64, p 1062 
note 3 [b], “dealer in pistols,”56 ^‘dealer in real es- 


•34. Utah,—Crockett v. Salt Uake 
County, 270 P. 142, 143, 72 Utah 
337, 60 A.L..R. 867. 

35. N.T.—Carlisle v. Lovell, 171. N. 
Y.S. 996, 998. 

38, Mass.—Commonwealth v. Green¬ 
wood, 91 K.E. 141, 142, 205 Mass. 
124, 18 Ann.Cas. 185. 

Neb.—In re Metz Bros. Brewing Co., 
129 N.W. 443, 444, 88 Neb. 164, 32 
L.R.A.,N.S., 622. 

T?enn.—State v. Tarver, 11 Lea 658, 
660—State v. Lowenhaugrht, 11 Lea 
13, 15. 

37. Ala.—Shiff v. State, 4 So. 419, 
420, 84 Ala. 454, 457. 

See generally the C.J.S. title Haw¬ 
kers and Peddlers § L 29 C. 

J. p 225 note 69~p 226 note 80. 

38. U.S.—Singer Sewing Machine 
Co. V. Brickell, D.C.Ala., 199 F. 
654, 656. 

.39, Ala.—^American Bakeries Co. v. 
City of Huntsville, 168 So. 880, 
SS3, 232 Ala. 612. 

40. Can.—Reg. v. Pearson, 1 Can. 
Cr.Cas. 337, 338. 

41. Mass.—Commonwealth v. Green¬ 
wood, 91 N.E. 141, 142, 205 Mass. 
124, 18 Ann.Cas. 185, 

42. L,a.—State v. J. Watts Kearny 
& Sons, 160 So. 77, 78, 181 La. 554. 

"43, Ind.—Department of Treasury 
of Indiana v. Ridgely, 4 N.E.2d 
557, 562, 211 Ind. 9, 108 A.L.R. 
1067. 

Okl.—^Veazey Drug Co. v. Bruza, 37 
P.2d 294, 296, 169 Okl. 418. 


Tenn.—^Webb v. State, 11 Lea 662, 
665—State v. Lowenhaught, 11 
Lea 13, 15. 

44. Fla.—Florida Packing & Ice 
Co. V. Carney, 41 So. 190, 192, 51 
Fla. 190. 

68 C.J. p 260 note 39. 

45. La.—State v. J. Watts Kearny 
& Sons. 160 So. 77, 78, 181 La. 
554—State v. Spence, 53 So. 596, 
597, 127 La. 336. 

46. Neb.—^In re Metz Brewing Co., 
129 N.W. 443, 444, 88 Neb. 164, 32 
L.R.A.,N.S., 622. 

Tenn.—State v. Tarver, 11 Lea 658, 
660. 

Particular wholesale dealers 

(1) “Wholesale dealer in gaso¬ 
line.” 

Ark.—Gay Oil Co., v. State, 280 S.W. 

632, 634, 170 Ark. 587. 

Ga.—City of Hogansville v. Wof¬ 
ford Oil Co., 174 S.E. 530, 531, 178 
Ga. 770. 

68 C.J. p 260 note 45. 

(2) , “Wholesale dealer in lumber.” 
—Townsend v. Northern Crown 
Bank, 49 Can.S.C. 394, 399. 

(3) “Wholesale dealer in oleomar¬ 
garine.”—Mitchell V. Cole, D.C.N.Y., 
226 F. 824, 825—^Weaver v. Ewers, 
Iowa, 195 F. 247, 250, 115 C.C.A. 219 
—Ripper v. U. S., Mo., 178 F. 24, 
28, 101 C.C.A. 152. 

, (4) “Wholesale dealer in shrimp.” 
—State V. San Patricio Canning Co., 
Tex.Civ.App., 17 S.W.2d 160, 162. 
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(5) “Wholesale dealer in whis¬ 
key.”—^U. S. V. Feigelstock, C.C.N. 

T. , 25 P.Cas.No.l5,0S4, 14 Blatchf. 
321—68 C.J. p 260 note 48. 

47. Tenn.—J. H. Allison & Co. v. 
Killough, 300 S.W. 5, 156 Tenn. 
294. 

48. Ga.—Fitchtenberg v. Atlanta, 54 
S.E. 933, 126 Ga. 62. 

49. U.S.—^Varney Air Lines v. Bab¬ 

cock, D.C. Idaho, 1 P.Supp. 687, 
689. ■ 

50. La.—State v. Chickasaw Wood 

Products Co"., 126 So. 914, 916, 

169 La. 1179. 

51. Ga.—Conley v. State, 178 S.E. 
316, 317, 50 Ga.App. 406. 

52. Keld to include undertakers 
“buying and selling coffins or cas¬ 
kets as an incident to that busi¬ 
ness.”—Jordan Undertaking Co. v. 
State, 180 So. 99, 101, 235 Ala. 516. 

53. Mo.—State v. Wells, 28 Mo. 565, 
566. 

54. ^‘^Merchaut” and “trader” dis¬ 
tinguished " 

U. S.—In re Kingston Realty Co., N. 
Y., 160 F. 445, 448, 87 C.C.A. 406. 

55. Kan.—State v. Board of Com¬ 
missioners of Barton County, 51 
P.2d 33, 34, 142 Kan. 624. 

S.D.—State v. City of Sioux Falls, 
244 N.W. 365, 366, 60 S.D. 330. 

55. Ala.—State v. Levy Loan Co., 
149 So. 714, 715, 25 Ala.App. 514. 
17 C.J. p 1156 note 8 [b]. 
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tate/’S’^ “dealer in real property/’^^ “dealer in sec¬ 
ond-hand articles/’®9 “dealer in securities/’^® “ ^deal¬ 
er’ or ^importer’ of g-asoline/’^^ “dealer or merchant 
in securities/’^^dealer or trader in bread/’®^ “es¬ 
tablished dealer/’®^ “foreign dealer,”®® “free deal¬ 
er/’®® “issuer, dealer, broker, or agent,”®“liquor 
dealer or keeper of a barroom,”®S “manufacturer or 
dealer/’®® “milk dealer,”'^® “regular dealer,“re¬ 
tail dealer in goods, wares, and merchandise,”'^^ “re¬ 
tail dealer in wines and beer,”'^^ “retail liquor deal¬ 
er” see the C.J.S. title Intoxicating Liquors § 19, 
also 54 C.J. p Y37 notes 42-46, and “stock deal- 
er;”'^^ also “dealers . . . engaged in the busi¬ 

ness of selling or offering for sale, securities in class¬ 
es A, C, and “dealers for re-sale,”*^® “dealers 

in and keepers of shops for the purchase, sale, or 
barter of junk, old metals, or second hand arti¬ 
cles,“dealers in secuidties issued by investment 
companies/’'^^ ^^dealers in stamped drugs,“deal¬ 


ers in the handling, sale, or distribution of such 
products,”®® “engaged in the business of wholesale 
dealers,and “regular coal dealers ;”®2 and also 
“dealer’s talk” see the C.J.S. titles Sales § 43, also 
55 C.J. p 138 note 41-p 139 note 50, and Vendor 
and Purchaser § 56,' also 66 C.J. p 571 note 47. 

DE ALLOOATIOFE FACIENDA. A writ for mak¬ 
ing an allowance.®® 

DEAN. A term which clearly suggests an office of 
responsibility, and definitely denotes a group situ¬ 
ation, and is a misleading misnomer if applied to a 
situation wherein but one person is engaged, acting 
for and directing only his own individual activi- 
ties.®4 Ill English ecclesiastical law, an ecclesiasti¬ 
cal dignitary who presides over the chapter of a ca¬ 
thedral, and is next in rank to the bishop. So called 
from having been originally appointed to superin¬ 
tend ten canons or prebendaries.®® 


57. “Holder of real estate for in¬ 
vestment” distingTiislied 

U.S.—Burkhard Inv. Co. v. TJ. S., C. 
C.A.CaL, 100 P.2d 642, 645. 

58. Wis.—-Blunt v. Walker, 11 Wis. 
334, 348, 78 Am.D. 709. 

59. K.T.—-People v. Katz, 280 N.Y, 
S. 946, 946, 156 Misc. 65. 

60. U.S.—Helvering v. Pried, D.C., 

67 S.Ct. 150, 299 U.S. 175, 81 B. 
Ed. 104—Schafer v. Helvering, E. 
C.. 57 S.Ct. 148, 150, 299 U.S. 171, 
81 L.Bd. 101—Securities Allied 
Corporation v. Commissioner of 
Internal Revenue, C.C.A., 95 F.2d 
384, 386, 118 A.L.R. 459—Ham- 

mitt V. Commissioner of Internal 
Revenue, C.C.A., 79 F.2d 494, 495 
—^Berks County Trust Co. v. Com¬ 
missioner of Internal Revfenue, C, 
C.A., 78 F.2d 810, 811—Seeley v; 
Helvering*, C.C.A., 77 F.2d 323— 
Wilson V. Commissioner of Inter¬ 
nal Revenue, C.C.A., 76 F.2d 476, 
478—Harxiniian Hat. Bank v. Com¬ 
missioner Internal Revenue, C. 

C. A.,' 43 P.2d 950, 962—Trading:, 
Associates Corporation v. Magru- 
der, D.C.Md., 30 P.Supp. 978, 981— 
Leach Corporation v. Blacklidge, 

D. ailL, 23 F.Supp. • 6^2, 626— 

Squire v. Benman, D.C.Ohio, 18 P. 
Supp. 287. 

Pa.—Commonwealth v. Woods, Su¬ 
per., 7 A-2d 366, 368. 

Tex.—Culver v. Cockburn, CiV.App., 
127 S.W.2d 328, 330. 

17 C.J. p 1156 note 93 [a]. 

Individual, partnership, or corpora¬ 
tion 

'‘For the purpose of this rule [re¬ 
quiring use of inventories], a deal¬ 
er in securities is a merchant of se¬ 
curities, whether an individual, part¬ 
nership, or corporation, with an es¬ 
tablished place of business, regular¬ 
ly engaged in the purchase of secu¬ 


rities and their resale to customers; 
that is, one who as a merchant buys 
securities and sells them to cus¬ 
tomers with a view to the gains 
and profits that may be derived 
therefrom.”—Vaughan v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
85 F.2d 497, 499—Fried v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
83 P.2d 193, 194. 

61. La.—State ex rel. Porterie v. 
Gulf, Mobile N. R. Co., 184 So. 
711, 191 La. 163. 

62- U.S.—Leach Corporation v. 
Blacklidge, B.C.IIL, 23 P.Supp.' 
622, 626. 

63. One who hakes and sells 

“It is clear that in a broad g^nd 
more comprehensive sense one who 
bakes bread and sells it is dealing 
and trading in it.”—^American Bak¬ 
eries Co. V. City of Opelika, 157 So. 
206, 208, 229 Ala. 388. ’ ’ 

64. Defined. 

“One who occupies as owner or 
tenant, a regularly established 
building, store, x>T warehouse, for 
the purpose of Wholesale merchan¬ 
dising.”—Netter v. Scholtz, 138 S. 
W.2d 951, 962, ,282 Ky. 493, 

65. Pa.—Sansford Borough v. Bro- 
, de, 7 Pa.Co. 221, 223. 

66. Ala,—King v. Bolling, 75 Aia. 
306, 309. 

67. “At least covers any person of¬ 

fering, buying, or selling, or other¬ 
wise dealing or trading in, stocks 
as agent or broker.”—Wright v. 
State, 186 S.E. 149, 152, 53.Ga.App. 
371. ' ' . ' ' 1 

68S. Tex.—Hofheintz v. State, 74 S. 

,W. 310, 311, 45 Tex.Cr. 117. ! 

66. Conn.—Murphy v. Ossola, 199 
A. 648, 652, 124 Conn. 366. 

76. Statutory definition 

“One who purchases milh ' for 
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purposes other than consumption or 
handles or sells milk.”—Taylor v. 
State ex rel. Alabama State Milk 
Control Board, Ala., 186 So. 463, 464. 

71. Ind.—Jackson v. Stanfield, 36 
H.E. 345, 350, 137 Ind. 592. 

72. Pa.—In re Pixl, 7 A.2d 336, 337. 

73. Tex.—Tyner v. State, 109 S.W. 
2d 197, 198, 133 Tex.Cr. 170. 

74. “Stock broker” compared and 
distinguished 

H.Y.—Johnson v. Winslow, 279 N.Y. 
S. 147, 157, 155 Misc. 170. 

75. Ga.—Wright v. State,'186 S.E. 
149, 152, 53 Ga,App. 371. 

76. La.—State v. J. Watts Kearny 
& Sons, 160 So. 77, 78, 181 La. 554. 

77. Mass.—Commonwealth v. Hood, 
‘66 N.E. 722, 723, l83 Mass.. 196. 

78. Miss.—^White v. Stewart, 14 6. 
So. 747, 748, 166 Miss. 694. 

78.^ Defined , 

“Every person, who sells 'or of¬ 
fers for sale, any of said drugs.”— 
Nicoli V. Brfggs, C.C.A.Kan.," 83 F.- 
2d 375, 378. " 

80. La.—State v. Texas Co., 174 So.: 
359, 362, 187 La. 287, 

81. Tenn.—J. H. Allison & Co. y. 
Killough, 300 S.W. 5, 6, 156 Tenn. 
294. 

82. Ill.—Sanford v. People, 121 IIU 
App. 619, 643. 

83. Black L.D. 

17 C.J. p 1157 noteYS. * 

84. Tenn.—Prosterman v. Tennes¬ 
see State Board of. Dental Exami'- 
ners, 73 S.W.2d 687, 689, 168 Tenn.. 
16. „ ‘ ^ 

85. Black L.p. 

See al^o Decanus post. , 

Kinds 

' “There are several kinds of deank- 
namely: Beans of chapters? deahs. 
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BE ANNUA PENSIONS—DEATH 


DE AIWCJA PENSIONE. A writ of annual pen¬ 
sion. 

BE ANNUO REBBITU, A writ of annuity; for a 
yearly rent.^'^ 

be APOSTATA CAPIENBO. a writ for taking 
an apostate.s^ ^ 

be ARBITRATIONE facta. Literally ^'Of arbi¬ 
tration had." A writ formerly used when an action 
was brought for a cause which had been settled by 

arbitration.^^ 

be arrestandis bonis ne bissipentur. 

An old writ which lay to seize goods in the hands 
of a party during the pendency of a suit, to pre¬ 
vent their being made away with.^f^ 

BE ARRESTANBO IPSUM QUI PECUNIAM RE- 
CEPIT. A writ which lay for the arrest of one 
who had taken the king^s money to serve in the war, 
and hid himself to escape going.^i 

BEAR SIR. A term which, at the commencement 
of a letter sent to one of the contracting parties and 
containing the terms of a contract, will be read as 
the name of that party so as to be a good note of 
the contract if the letter is inclosed in an envelope 
addressed to such party.^2 

BE AS SIS A PROROGrANDA. See Assisa Proro- 
ganda 6 C.J.S. p 1435 note 11. 

BEATH. Defined in the C.J.S. title Death § 1. For 


specific uses of the term see Descriptive-Word In¬ 
dex. 

Deathbed. In Scotch law, a state of sickness 
which ends in death. 

Deathbed deed. In Scotch law, a deed made by 
a person while laboring under a distemper of which 
he afterward died.^^ 

Death by his own hand. Death by suicide.®^ 

Death duty. As a charge, exaction, or toll which 
the state makes upon the right to transmit or to re¬ 
ceive property on the death of owner, see the C.J.S. 
title Taxation § 1111, also 61 C.J. p 1590 note 3 
and p 1595 notes 35, 42^14. 

Death zmteh. A special guard set to watch a 
prisoner condenmed to death for some days before 
the time for the execution, the special purpose be¬ 
ing to prevent any escape or any attempt to antici¬ 
pate the sentence.^ ^ 

Other phrases: ^‘Civil death" see Civil 14 C.J.S. 
p 1155 notes 70-72, ^^death by accident" see Death 
§ 2, ^‘death by misadventure,"^'^ ^^death by wrong¬ 
ful a< 5 t” see Death § 3, “death, disability, or other 
cause,“death from poisoning,"^® “death in con¬ 
sequence of violation of law,"^ “death leaving no 
issue,"2 “death of benefieiary,"^ “death of both of 
my sisters,"^ “death of either daughter,"® “death of 
first taker,"® “death resulting from any poison,"^ 
“death resulting from resisting law or legal author¬ 
ities,"® “death resulting from such injuries,"9 “death 
unmarried,”^® “death while engaged in military 


of peculiars; rural deans; deans in 
the colleges; honorary deans; deans 
of provinces."—Black L.D. 

Dean and chapter 

In ecclesiastical law, the council 
of a bishop, to assist him with their 
advice in the religious and also in 
the temporal affairs of the see.— 
Black L.D. 

Dean of Arches 

The presiding judge of the Court 
of Arches; also an assistant judge 
in the court of admiralty.—Black 
L.D. 

86. Black L.D. 

17 C.J. p 1157 note 26. 

87. Black L.D. 

17 C.J. p 1157 note 27. 

88. Black L.D. 

17 C.J. p 1157 note 29. 

89. Black L.D. 

90. Black L.D. 

91. Black L.D. 

92. Stroud Jud.Di, citing Pearce v. 
Gardner, [1897] 1 Q.B. 688. 

93. Black L.D. 


94. Black L.D. 

95. U.S.—Bigelow v. Berkshire L. 
Ins. Co., Ill., 93 U.S. 284, 286, 23 
L.Bd. 918. 

Ill.—Supreme Lodge, O. M. P., 64 3Sr. 

E. 1058, 1060, 198 Ill. 365. 

17 C.J. p 1367 note 1. 

96. Black L.D. 

97. Del.—State v. Phillips, 187 A. 
108,. 112, 7 W.W.Harr. 544. 

98. The words do not include mere 
absence 

N.J.—Gavio V. Borough of Laval- 
lette, 161 A. 42, 44, 10 N.J.Misc. 
742. 

99. Tenn.—^Hahn v. Home Life Ins. 
Co. of New York, 84 S.W.2d 361, 
363, 169 Tenn. 232, 

1. Tex.—Guy v. Grand Lodge, Col¬ 
ored K, P. of Texas, Civ.App., 46 
S.W.2d 1057. 

2. Mo.—^Painter v. Herschberger, 
100 S.W.2d 532, 534, 340 Mo. 347. 

3. La.^—Dor sett v. Thomas, 92 So, 
734, 736, 152 La, 60. 

4. Held eqLuivalent to “death of 
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either of my sisters."—Struss v. Fi¬ 
delity & Columbia Trust Co,, 206 S. 

W. 177, 178, 182 Ky. 106. 

5. N.Y.'—Lewine v. Andrews, 201 N. 
Y.S. 386, 388, 121 Misc. 455. 

6. Pa.—In re Kirkpatrick’s Estate, 
124 A. 474, 475, 280 Pa. 306—In re 
Mebus’ Estate, 117 A. 340, 343, 273 
Pa. 505. 

7. Mo.—Dixon V. Travelers Protec¬ 
tive Ass’n of America, App., 113 
S.W.2d 1086, 1089. 

Tex.—Draper v. Presley, Civ.App., 
Ill S.W.2d 1124, 1126. 

8. Fla.—Af^^o-American Life Ins. 
Co. V. Jones, 151 So, 405, 406, 113 
Fla. 158. 

9. N.Y.—Tucillo V. Ward Baking 
Co., 167 N.Y.S. 666, 667, 180 App. 
Div. 302. 

N.C.—McGill V. Town of Lumberton, 
3 S.E.2d 324, 326, 215 N.C. 752. 

See also the C.J.S. title Workmen’s 
Compensation Acts § 204, also 71 
C.J. p 637 note 71—p 638 note 79. 

10. Pa.—In re Field’s Estate, 109 A. 

1 677, 678, 266 Pa. 474. 



serTi€e in time of “leatt flout issue, 
“immeJiate deatli,”!^ “instant deatt,”^^ “instantane¬ 
ous deatl,”^® “natural deatl” see Deatk 11, “upon 
my deatt,”^^ and “violent deal” see Deatt 11; 



Criminal Laf 11613. 


11. ArL-EquitaWe Life Assur. 
Soc. of United States v. Byess, 
109 SIM 1263, 1265, 194 Ark. 


14 Iowa.-Kellow i Central Iowa 
R. Co, 23 N1740,744,27 N1 
466,63 Iowa 470, 56 Ain.R. 658. 



Okl-Barnettv.Mercknts’ Life Ins. 




32C.J.p94flnote45[a]. 

16. 01iio.-Streeper v. Myers, 7 M. 


12. Cal.-In re Uizelicli’s Estate, 18 





CityofNewTork, 10KY.S.M 195, 
199, 256 App.Div. 293'-Donoho 
i Atlantic B|sin Iron Works, 206 



10. N.D.-Hooge V. City of Milnor, 
217 M. 163, 165,56 N.D. 285. 

See also the C.J.S. titles Insurance 
Si 753,754,776, also 1 C.J. p 425 
note 33-p 427 note 44, p 431 notes 
7-11, p 432 note 12-p 433 note 19, 
p451 note 18-p 454 note 35; Work¬ 
men’s Compensation Acts if 153, 
209, also 71 C.J. p 562 note 80-p 
563 note 89, p 647 note 44-p 651 
note 58, 
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DEATH 


This Title includes presumptions and proof as to death and survivorship in general; also, actions 
for causing death. 


blatters not in this Title, treated elsewhere in this work, see Descrii^tive-Word Index 


Analysis 

I. DEFIWITIOKS, §§ 1-4 

II. EVIDENCE OF DEATH AND OF SUBVIVOBSHIP, §§ 5-12 

IIL ACTIONS FOR CAUSINC DEATH, §§ 13-129 

A. Right of Action, §§ 13-20 

B. Ground of Action, Nature and Form, and What Law Governs, §§ 21-28 

C. Conditions Precedent, §§ 29-31 

D. Persons Entitled to Sue, Persons Liable, and Abatement or Survival, §§ 32-42 

E. Defenses, §§ 43-49 

F. Jurisdiction, Venue, and Limitations, §§ 50-56 

G. Parties and Process, §§ 57-66 

H. Pleading, §§ 67-79 

I. Evidence, §§ 80-87 

J. Trial, Judgment, and Review, §§ 88-94 

K. Damages and Penalties, §§ 95-129 


Sub-Analysis 


I. DEFINITIONS—p 1052 

§ 1. Death—1052 

2. Death by accident—1052 

3. Death by wrongful act—1053 

4. Survivorship—p 1053 


II. EVIDENCE OF DEATH AND SURVIVORSHIP—p 1053 

§ 5. Presumption of continuance of life—^p 1053 

6. Presumption of death arising from absence—^p 1054 

7. - Rebuttal of presumption—^p 1061 

3. - Time of death—^p 1063 

9. Evidence as to fact of death—^p 1065 

10. Evidence as to time of death—^p 1067 

11. Presumptions as to survivorship—p 1069 

12. Evidence as to survivorship—^p 1071 

III. ACTIONS FOR CAUSING DEATH—p 1072 
A. Right of Action—^ p 1072 

§ 13. At common law—^p 1072 

14. Under statutes—^p 1075 

15 , - Lord Campbeirs act and statutes of like type—^p 1076 

15, - Survival statutes—^p 1078 

17 , - Statutes limited to particular classes of cases—^p 1081 

13. - Constitutionality of statutes—^p 1082 

19 , - Amendment and repeal of statutes—^p 1083 

20. — Construction and operation of statutes—^p 1084 
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III. ACTIONS FOE CAUSING DEATH—Continued 

B. Geoxjnd op Action, Nature and Form, and What Law Governs —p 1087 

§ 21. Grounds—p 1087 

22. - Instantaneous and deferred death—p 1087 

23. - Act or omission causing death—p 1088 

24. - Right of action of person injured—p 1091 

25. - Proximate cause—^p 1093 

26. - Loss or injury to beneficiaries—p 1095 

27. Nature and form of action—^p 1096 

28. What law governs—p 1097 

C. Conditions Precedent —p 1102 

§ 29. In general—^p 1102 

30. Notice of claim—p 1102 

31. Criminal prosecution—^p 1104 

D. Persons Entitled to Sue, Persons Liable, and Abatement or Survival —p 1104 

§ 32. Persons entitled to sue and beneficiaries—p 1104 

33. - Beneficiaries in general—p 1104 

34. - Statutory designations in general—p 1111 

35. - Illegitimates—^p 1117 

35. - Nonresidents and aliens—^p 1119 

37. - Apportionment of recovery between beneficiaries—p 1120 

38. Persons liable—p 1128 

39. Abatement or survival—^p 1132 

40. - Death of beneficiary—p 1132 

41. - Death of personal representative—^p 1135 

42. - Death of wrongdoer—^p 1135 

E. Defenses —p 1137 

§ 43. In general—p 1137 

44. Justifiable homicide—p 1139 

45. Fellow-servant doctrine—^p 1140 

46. Contributory negligence—p 1140 

47. Release, compromise, and settlement—p 1144 

48. Pendency of other action—^p 1148 

49. Former adjudication—^p 1148 

F. Jurisdiction, Venue, and Limitations —^p 1150 

§ 50. Jurisdiction—^p 1150 

51. - Action under foreign statute—p 1151 

52. Venue—^p 1156 

53. Limitation of actions—p 1156 

54. - Computation of period of limitation in general—1160 

55. - New action after dismissal'or nonsuit—p 1162 

56. - Decedent^s right of action barred—p 1163 

■ G. Parties and ProcesSt--P 1165 
§ 57. Plaintiffs—p 1165 

58. - Personal representative—1169 

59. - Beneficiaries generally—p 1174 

60. - Husband or wife—p 1176 

61. - Parents and children or, grandchildren—p 1176 
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III, ACTIOiN’S FOR CAXJSIN’G' DFATH —Continued 
G. Pakties and Process— Continued 

§ 62. - Heirs or next of kin—p 1179 

63. - The state—p 1179 

64. Defendants—1179 

65. Intervention, addition, or substitution of parties—^p 1180 

66. Process—p 1181 

H. Pleading— p 1181 

§ 67. Declaration, complaint, or petition—p 1181 

68. - Act or omission causing death—p 1184 

69. - Death of injured person—p 1187 

70. - Statute giving right of action—p 1187 

71. - Existence of beneficiaries—p 1189 

72. - Plaintiff’s capacity or right to sue—p 1190 

73. - Compliance with statutory requirements—p 1192 

74. - Damages and penalties—p 1193 

75. Indictment—p 1197 

76. Plea or answer and subsequent pleadings—^p 1197 

77. Amended or supplemental pleadings—^p 1200 

78. Bill of particulars—^p 1202 

79. Issues, proof, and variance—^p 1202 

I. Evidence —p 1205 

§ 80. Presumptions and burden of proof—^p 1205 

81. Admissibility—p 1211 

82. - Cause of death—^p' 1212 

83. - Dying declarations—p 1213 

34 ^ - Character and habits of deceased—p 1213 

85. - Condition of body—^p 1213 

86. Weight and sufficiency—p 1214 

87. - Cause of death—^p 1215 

J. Trial, Judgment, and Review — ^p 1217 

§ 88. Trial in general—p 1217 

89. Questions of law and fact—^p 1217 

90. Instructions—p 1224 

91. Verdict, findings, and judgment—^p 1234 

92. New trial—^p 1236 

93. Appeal, and error—^p 1236 

94. Costs—p 1236 

K. Damages and Penalties —^p 1237 

§ 95. Compensatory damages generally—^p 1237 

96. Nominal damages—^p 1238 

97. Exemplary or punitive damages and penalties—p 1238 * 

98., Elements and measure of damages—p 1240 

99^ —_ Amount recoveraMe in survival action—p 1240 

100. - Amount recoverable in action based on death statutes—^p 1241 

101. -- Pecuniary loss to plaintiff or beneficiary in general—^p 1243 

102. -^ Loss pf support—^p 1250 

103. --- Loss of seryices—p 1251 

104. -- Loss of society—^p 1254 
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m. ACTIONS FOB CAUSING DEATH—Continued 

K. Damages and Penalties —Continued 

§ 105. - Loss of prospective education and training—p 1255 

106. - Mental and physical suffering of deceased—^p 1256 

107. - Mental suffering of beneficiaries—p 1258 

108. - Medical and funeral expenses—p 1259 

109. - Interest—p 1261 

110. - Miscellaneous elements of damage—p 1261 

111. Death of beneficiary pending suit—^p 1262 

112. Statutory limitations as affecting amoimt of recovery—p 1262 

113. Aggravation of damages—^p 1263 

114. Matters in mitigation or diminution of damages—^p 1263 

115. Discretion of jury in general—1265 

116. Excessive damages—^p 1267 

117. Inadequate damages—^p 1283 

118. Presumptions and burden of proof as to damages—p 1284 

119. Admissibility of evidence as to damages—p 1286 

120. - Life expectancy of deceased—p 1287 

121. - Life expectancy of plaintiff or beneficiary—p 1289 

122. - Character, habits, and domestic relations of deceased—p 1289 

123. - Income or earning capacity of deceased—p 1291 

124. - Property accumulated by deceased—p 1294 

125. -Value of services and contributions where deceased a minor—p 1294 

126. - Financial condition of beneficiaries, family, or next of kin—^p 1294 

127. -Health and physical condition of beneficiaries—^p 1295 

128. - Pecuniary condition of defendant—p 1296 

il29. Weight and sufficiency as to damages—^p 1296 


1. DEFINITIONS 


§ 1, Death 

Death may be defined as the termination of life; 
the state or condition of being dead. 

Death has been defined as the termination of life,^ 
a death produced by physical force; a death result¬ 
ing from other means than disease or other natural 
cause; and as the state or condition of being dead.^ 

^'Total disability’^ does not express the same 
meaning as “death.”^ 


§ 2. Death by Accident 

Death by accident is death caused by an unexpected 
chance event. 

Death by accident is death from any unexpected 
event which happens by chance, or which does not 
take place according to the usual course of things.'^ 
Natural death is a death which occurs by the un- 
assisted operation of natural causes, as distinguished 
from a violent death; death resulting from dis¬ 
ease, or from natural forces, without the concur¬ 
rence of man's agency, as distinguished from violent 
death.^ 


1 - K.T.—Evans v. People, 49 N.T. 

86 . * 

17 C.J. p 1165 note 1. 

“Deatli” is not ambiguous term, 

and there is no room for construc¬ 
tion.—Stead V. Department of Labor 
and Industries, 61 P.2d 1307, 188 
Wash. 171. 

Violent death. 

One caused or accelerated by the 


interference of human agency.—Sle- 
vin V, San Francisco Police Fund 
Commissioners, 55 P. 785, 786, 123 
Cal. 130, 44 L.R,A. 114. 

2 . Tex.—Sanger v. Butler, 101 S.W. 
459, 45 Tex.Civ.App. 527, 533. 

3. Iowa.—^Hill V. Travelers’ Ins. Co., 
124 N.W. 898, 146 Iowa 133, 28 L. 
R.A.,N.S., 742. 
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17 C.J. p 1165 note 2 [a]—18 C.J. 
p 1046 note 52 [a]. 

4. La.—Donnell v. Prudential 
Life Ins. Co. of America, App., 160 
So. 828. 

17 C.J. p 1165 note 3, 

5 . Cal.—Slevin v. San Francisco Po¬ 
lice Fund Commissioners, 56 P. 
785, 786, 123 Cal. 130, 44 L.R.A. 
114, quoting Black L.D., Bouvier 
L.D. 
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I 3. Death by Wrongful Act 

Death by wrongful act, as the term is used in 
connection with statutes authorizing actions to re¬ 
cover damages for death, is defined and discussed 
infra § 23. 

Examine pocket parts for later cases. 


§ 5 

§ 4. Survivorship 

A survivor is one who outlives another person or 
event. 

A survivor may be defined as one who outlives 
another person, or lives beyond some happening, and 
by survivor of two persons, the one living after the 
death of the other is meant.® 


H. EVIDEN’CE OF DEATH AND OF SURVIVORSHIP 


§ 5. Presumption of Continuance of Life 

One who is shown to be alive at a given time is 
presumed to remain alive until the contrary is shown 
by proof or, in the absence of proof, until a different 
presumption arises. 

Where a person is shown to have been alive at a 
certain time, it will be presumed or inferred that he 
was alive at a subsequent time.*^ This rule is not 
confined to any particular class of individuals, but 
applies to children, to persons of advanced age, 
and to persons in bad health.^ 


The presumption varies in strength in accordance 
with the circumstances,9 and steadily diminishes in 
force with the lapse of time.^® Nevertheless, it has 
been applied although a substantial period has 
elapsed since the time, as shown by the proof, that 
the person involved was alive,^^ and the presump¬ 
tion should be indulged for such time at least ,as the 
ordinary span of life.^^ However, the presumption 
cannot be invoked where it would conflict with gen¬ 
eral knowledge regarding longevity in such sit¬ 
uation, the presumption is of death.^^ 


6 . N.J.—Clark v. Freeman, 188 A. 
493, 121 N.J.Eq. 35. 

7. U.S.—Occidental Life Ins. Co. v. 
Thomas, C.C.A.Idaho, 107 P.2d 876 
—Browne v. New York Life Ins. 
Co., C.C.A.MO., 57 F.2d 62—Detroit 
United Ry. v. Weintrobe, Mich., 259 
P. 64, 170 C.C.A. 132. 

Conn.—^Weidlich v. New York, N. H. 
& H. R. Co., 106 A. 323, 93 Conn. 
438. 

Del.—Bradford v. Culbreth, Super., 
10 A.2d 534. 

Ga.—Chapman v. Chapman, 1 S.E. 

2d 697, 59 Ga.App. 602. 

Hawaii.—Drummond v. Makaena, 30 
Hawaii 116. 

Ill.—Keystone Steel & Wire Co. v. 
Industrial Commission, 124 N.E. 
542, 289 Ill. 687~Pollett v. II- 

' linois Cent. R. Co., 209 Ill.App. 81. 
Ind.—^Prudential Ins. Co. of America 
V. Moore, 149 N.E. 718, 197 Ind. 50 
—Smith V. W^ells, 122 N.E. 334, 72 
Ind.App. 29, rehearing* denied 123 
N.E. 644, 72 Ind.App. 29. 

Iowa.—Royal v. Hawkeye Portland 
Cement Co., 192 N.W. 406, 195 Iowa 
534. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Meade, 134 S.W.2d 960, 281 Ky. 
36—Commonwealth Life Ins. Co. 
V. Caudill’s Adm’r, 99 S.W.2d 745, 
266 Ky. 581—Cole v. Ohio Fuel Oil 
Co., 17 S.W,2d 1029, 229 Ky. 771. 
Md.—Robb V. Horsey, 181 A. 348, 169 
Md. 227. 

Mo.—Bailey v. Metropolitan Life Ins. 

Co., App., 115 S.W.2d 151, certiorari 
^ quashed State ex rel. Metropolitan 
Life Ins. Co. v. Shain, 121 S.W.2d 
789, 343 Mo. 435—Goodloe v. Met¬ 
ropolitan Life Ins. Co., App., 115 
S.W.2d 11. 

N.Y.^—^In re Guaranty Trust CJo. of 


New York, 19 N.Y.S.2d 985—Bracy 
V. Bracy, 3 N.Y.S.2d 827, 167 Misc. 
253—^In re Kotlik’s Estate, 274 N. 
Y.S. 204, 152 Misc. 802, adhered to 
274 N.Y.S. 838, 153 Misc. 355—In 
re Katz’s Estate, 239 N.Y.S. 722, 
135 Misc. 861. 

Ohio.—Fini v. Perry, 164 N.E. 358, 
119 Ohio St. 367. 

Or.—Fink v. Prudential Ins. Co. of 
America, 90 P.2d 762, 162 Or. 37. 
Wash.—^Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302. 
Wis.—Krantz v. Krantz, 248 N.W. 
155, 211 Wis. 249. 

17 C.J, p 1165 note 4—22 C.J. p 87 
note 87, 

Attempts to commit suicide 

A person last seen alive is pre¬ 
sumed after the lapse of only fif¬ 
teen months, and in the absence of 
proof to the contrary, to be still 
living*, although when last seen he 
was going toward a river, and al¬ 
though he had made repeated ef¬ 
forts to commit suicide, and left a 
note saying he intended to kill him¬ 
self.—Levy V. Simon, 94 So. 421, 152 
La. 857. 

8. U.S.—^Hall’s Deposition, C.C.Pa., 
11 P.Cas.5,924, 1 Wall.Jr. 85. 

17 C.J. p 1166 notes 10, 11. 

9. Ill.—^Keystone Steel & Wire Co. 
V. Industrial Commission, 124 N. 
E. 542, 289 Ill. 587. 

17 C.J. p 1166 note 17, 

Presumption of continued life is 
strong, particularly in a young man 
in good health, and it cannot be over¬ 
come by presumption of death based 
on casual or superficial inquiry!— 
White V. Metropolitan Life Ins. Co., 
100 P.2d 691, 151 Kan. 689. 
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State of war 

(1) It has been held that the pre¬ 
sumption is weakened by the fact 
that the person was of the age sub¬ 
ject to military service and in a re¬ 
gion where actual hostilities oc¬ 
curred.—^Milwaukee Western Fuel 
Co. V. Industrial Commission of 
Wisconsin, 190 N.W. 439, 179 Wis. 
223. 

(2) The existence of a great war 
in which a foreign country was in¬ 
volved did not affect the presump¬ 
tion of life of persons who were then 
minors.—Follett v. Illinois Cent. R. 
Co., 209 Ill.App. 81. 

10 . Ky,—Pacific Mut. Life Ins. Co. 

V. Meade, 134 S.W.2d 960, 281 

Ky. 36. 

11 . Ky.—Morgan v. Big Woods 
Lumber Co., 249 S.W. 329, 198 Ky. 
88 . 

La.—Succession of Herdman, 97 So- 
664, 154 La. 477. 

17 C.J. p 1166 notes 7, 8. 

Sixty-five years 

Hawaii.—Drummond v. Makaena, 30 
Hawaii 116. 

12. Ky.—Morgan v. Big Woods 
Lumber Co., 249 S.W. 329, 198 Ky. 
88 . 

17 C.J. p 1166 note 9. 

Cue hundred years 

La.^—Succession of Herdman, 97 So. 

664, 154 La, 477, 

17 C.J. p 1166 notes 13, 14. 

13. Md.—Robb V. Horsey, 181 A. 348, 
169 Md. 227. 

14 . La.—Succession of Lasseigne, 
App., 181 So. 879—-Succession of 
Kron, 135 So. 19, 172 La. 666. 

Md.—Hammond v. Inloes, 4 Md. 138* 
1 17 C.J. p 1166 note 9 [a]. 
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§ § 

The presumption or inference of continuance of 
life is a presumption of fact,^^ and it may be over¬ 
come or rebutted.^® It may be rebutted by proof 
of death^'^ or by proof of facts raising a conflicting 
presumption which is more potent,such as the pre¬ 
sumption of death arising from unexplained ab¬ 
sence,or the presumption of innocence.-^ It has 
been held that the presumption of life will not be 
applied where a question is raised as to whether a 
party on whose ostensible behalf a right is asserted 
is in existence.^^ 

§ 6. Presumption of Death Arising from Ab¬ 
sence 

a. In general 


b. Unexplained absence 

c. Absence from residence and state 

d. Diligent search 

e. Tidings 

a. In G-eneral 

At common law and under statutes, except as they 
may abrogate the rule or fix a different period, the un¬ 
explained absence of a person from his last or usual 
place of residence without having been heard from for 
seven years gives rise to a presumption of death. 

At common law and under statutes generally pre¬ 
vailing, the unexplained absence of a person from 
his last or usual place of residence without having 
been heard from for a period of seven years raises 
a presumption of his death.22 Under some statutes, 


Death not presumed as to one who 
would be ninety years.—Drumnaond 
V. Makaena, aO Hawaii 116. 

15. Conn.—^Weidlich v. New York, 
N. H. & H. R. Co., 106 A. 323, 93 
Conn. 438. 

Del.—Bradford v. Culbreth, Super., 
10 A.2d 534. 

Ill.—^Keystone Steel & Wire Co. v. 
Industrial Commission, 124 N.B. 
542, 289 Ill. 587. 

17 C.J. p 1166 note 16. 

Mere deduction of fact 

The inference of continuance of 
life is a mere deduction of fact 
based on customary experience.—In 
re Kotlik’s Estate, 274 N.Y.S. 204, 
152 Misc. 802, adhered to 274 N.Y. 
S. 838, 153 Misc. 355. 

2&iile is ^‘adimnlstrative assumption 
of fact^' 

Ta.—Simpson v. Simpson, 175 S.E. 
320, 329, 162 Ya. 621, 94 A.L.R. 909, 
vacating* 169 S.E. 556. 

Durden of proof 

The practical eifect of the rule is 
to place the burden of proof on the 
party asserting death. 

U.S.—Detroit United Ry. v. Wein- 
trobe, Mich., 259 F. 64, 170 C.C.A. 
132. ^ ^ 

Md.—Robb V. Horsey,TSl A. 348, 169 
Md. 227. 

Mo.—Bergman v. Supreme Tent, 
Knights of Maccabees of the 
World, 220 S.W. 1029, 203 Mo.App. 
685. 

N.Y.—In re Guaranty Trust Co. of 
New York, 19 N.T.S.2d 9S5—2409 
Broadway Corporation y. Lange, 
217 N.Y.S. 666, 12^ Misc. 118. 

Or.—^Fink v. Prudential .Ins. Co. of 
America, 90 P.2d 762. ' 

£>rima ^cie case 

Ill.—^Pollett V. Illinois Cent. R. Go., 
209 IllApp. 81. 

16 . U.S.—Occiderital Life Ins. Co. v. 
Thomas, C.C.A.Idaho, 107‘F.2d 876. 

Ky.—Pacific Mutual Life Ins. Co. 
V. Meade, 134 S.W.2d 960, 281 Ky. 
36. 


Mo.—Goodloe v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 11. 

I N.J.—Keller v. Linsenmyer, 139 A. 

33, 101 N.J.Ea 664. 
j Ohio.—Pine v. Perry, 164 N.E. 358, 
119 Ohio St. 367. 

Or.—Fink v. Prudential Ins. Co. of 
America, 90 P.2d 762. 

S.C.—Price v. Life Ins. Co. of Vir¬ 
ginia, 176 S.E. 312, 173 S.C. 407. 

17 C.J. p 1166 note 16. 

In absence of rebuttal 

(1) .The presumption becomes con¬ 
clusive.—In re Newman’s Estate, 94' 
P.2d 356, 34 Cal.App.2d 706. 

(2) The inference becomes a pre¬ 
sumption.—In re Sciscenti’s Estate, 
283 N.Y.S. 960, 157 Misc. 499, affirmed 
290 N.Y.S. 108, 248 App.Div. 702. 

17. U.S.—Sunny Point Packing Co. 
y. Paigh, C.C.A. Alaska, 63 F.2d 
921—Browne v. New York Life Ins. 
Co., C.C.A.MO., 57 P.2d 62. 

Wash.—Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302. 
Wis.—Krantz v. Krantz, 248 N.W. 
155, 211 Wis. 249. 

18. U.S.—Browne v. New York Life 
Ins. Co., C.C.A.MO., 57 F.2d 62. 

Ill.—Yeselsky v. Bankers’ Life Ins. 

Co., 248 IlLApp. 176. 

Wash.—Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302. 
Wis.—Krantz v. Krantz, 248 N.W. 

155, 211 Wis. 249. 

17 C.J. p 1166 note 18., 

18. U.S.—Browne v. New York Life 
Ins. Co., C.C.A.Mq.,, 57 F.2d 62. 
Ga.—Pilgrim Health & Life Ins. Co. 
V. Shows, 5 S.E.2d 585, 60 Ga.App. 
872 . • ' , 

HI.—^Davis V. Metropolitan Life Ins. 

Co., 2 N.H.2d 141, 285 Ill.App. 398. 
Ky .-—Commonwealth Life Ins. Co. v. 
Caudill’s Adm’r, 99 S.W.2d 745, 266 
Ky. 581. , 

Minn*.—Goodier v. Mutual Life Ins. 
Co. of New Yorl^, 196 N.W. 662, 
158 Minn. 1, 34 A.L.R: 1383. 
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S.C.—In re Duncan’s Estate, 2 S.E.2d 
388, 190 S.C. 211. 

Tex,—Thetford v. Modern Woodmen 
of America, Civ.App., 273 S.W. 666. 
Va.—Simpson* v. Simpson, 175 S.E. 
320, 162 Ya. 621, 94 A.L.R. 909, 
vacating 169 S.E. 556. 

17 C.J. p 1166 note 24. 

20. Cal,—In re Newman's Estate, 94 
P.2d 356, 34 Cal.App.2d 706. 

N.J.—^Keller v. Linsenmyer, 139 A. 

33, 101 N.J.Eq. 664. 

Pa.—Feustal v. Krul, 8 Pa.Dist. & 
Co. 369. 

17 C.J. p 1166 notes 19-21. 

21 . Wis.—Milwaukee Western Fuel 
Co. V. Industrial Commission of 
Wisconsin, 190 N.W. 439,, 179 Wis. 
223. 

22. U.S.—^Penn Mut. Life Ins. Co. v. 

Tilton, C.C.A.N.M., 84 P.2d 10— 

Browne v. New York Life Ins. Co., 
C.C.A.MO., 57 P.2d 62—U. S. v. 
Robertson, C.C.A.Or., 44 F.2d 317— 
Merritt v. U. S., D.C.Cal., 45 P.2d 
396—English v. U. S., D.C.Md., 25 
F.2d 335—Rose v. U. S., D.'C.Mass., 
4 F.Supp. 340. 

Ala.—Eisenberg v. Stein, 133 So. 281, 
283, 222 Ala. 576, citing Corp'*is 
Juris—Walker v. Walker, 117 &o. 
472, 218 Ala. 16—Kyser v. Mc- 

Glinn, 92 So. 13, 207 Ala.. 82.' 
Colo.—^Kansas City Life Ins. Co. v. 
Marshall, 268 P. 529. 84 Colo, 71, 
61 A.L.R. 1321. 

Conn.—Potter v. Prudential Ins. Co., 
142 A. 891, 108 Conn. 271. 

Del.—Bradford v. Culbreth, Super.., 
10 A.2d 534. 

Ga.—Metropolitan Hife Ins. Co. v. 
Polk, 192, S.E. 472, 56 Ga.App. 

310—American Nat. Ih^. Co. v. 
Parker, 190 S.E. 427, 55 Ga.App. 
346—Williams v. Cave, 186 S.E. 
694, 53 GaJApp. 582—Mutual Life 
Ins. Co. of Kew York v. Dickens, 
161 S.E. 657, 44 G^App. 429— 
Gantt V. Amerigan Nat. Ins. Co., 
154 S.E. 213, 41 Ga.App. 627, re¬ 
versed on other grounds, 160 S.E* 
345, 173 pa. 323, conformed to 
A60 S.E. 879, 44 GAApp. 118 —In- 
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gram v. Metropolitan j^ife Ins. Co., 
139 S.E. 363, 37 Ga.App. 206. 

—Jahnke v. Selle, 13 NE.2d 980, 
368 Ill. 268—Eddy v. Eddy, 134 N. 
E. 801, 803, 302 Ill. 446, citing 
Corpus Juris:—Carey v. Metropoli¬ 
tan Life Ins. Co., 27 ]Sr.E.2d 634, 
305 Ill.App. 308—Guild v. Metro¬ 
politan Life Ins. Co., 25 N.E.2d 
558, 303 Ill.App. 509—In re Lorch’s 
Estate, 3 N.E.2d 170, 285 Ill.App. 
595, followed in 3 N.E.2d 171 (two 
cases), 285 Ill.App. 285—^Whitten 
V. John Hancock Mut. Life Ins. Co. 
of Boston, Mass., 281 Ill.App. 539 
—Piersol v. Massachusetts Mut. 
Life Ins. Co., 260 Ill.App. 578— 
Shank v. Modern Woodmen of 
America, 213 Ill.App. 506—^Young 
V. Young, 213 Ill.App. 402—Reyn¬ 
olds V. North American Union, 
204 Ill.App. 316. 

Iowa.—In re Schlicht’s Estate, 266 
N.W. 556, 221 Iowa 889—Rodskier 
V. Northwestern Mut. Life Ins. Co. 
of Milwaukee, Wis., 248 N.W. 295, 
298, 216 Iowa 121, citing Corpus 
Juris—McCoid v. Norton, 222 N.W. 
390, 207 Iowa 1145—^Axen v. Mis¬ 
souri State Life Ins. Co. of St. 
Louis, Mo., 213 N.W. 247, 203 Iowa 
555—Hicks v. IModern Woodmen 
of America, 213 N.W. 236, 203 
Iowa 596—Richey v. Sovereign 
Camp of Woodmen of the World, 
168 N.W. 276, 184 Iowa 10, L.R.A. 
1918F 1116. 

Kan.—Green v. Royal Neighbors of 
America, 73 P.2d 1, 146 Kan. 571, 
114 A.L.R. 244. 

Ky.—Commonwealth Life Ins. Co. v. 
Caudill’s Adm% 99 S.W.2d 745, 266 
Ky. 581—^War Pork Land Co.’ v. 
Carr. 33 S.W.2d 308, 236 Ky. 453. 

Mich;—Beckwitbi v. Bates, 200 N.W. 
151, 228 Mich. 400, 37 A.L.R. 819— 
McLaughlin v. ^tna Life Ins. Co, 
of Hartford, Conn., 191 N.W. 224, 
225, 221 Mich. 479, citing Corpus 
Juris. 

Minn.—Sherman v. Minnesota Mut. 
Life Ins. Co„ 255 N.W. 113, 191 
Minn. 607—Carlson v. Equitable 
Life Assur. Soc. of U. S.^ 246 N.W. 
370, 188' Minn. 43—Goodier v. Mu¬ 
tual Life Ins. Co. of New York, 
196 N.W. 662, 158 Minn. 1, 34 A.L. 

R. 1383. 

Mo.—G-oodloe v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 11— 
McAdoo V. Metropblitan Life Ins. 
Co., 110 S.W.2d'845, 233 Mo.App. 
900—Hdlman v. Modem Woodmen 
of America, App., 243 S.W. 260— 
Warren v. Order of Railway Con¬ 
ductors of America, 201 S.W. 368, 
199 Mo.App. 200. , . . 

Mont.—In re Baxter's’Estate, 39 P.2d 
186,' 98 Monit. 291—Williams v. 
Hefper, 297 P. 492, 89, Mont. 361. 

Neib.—j-Batth, v. Metropolitan Life 

. Ins. Co., 290 N.W.’ 902, 137 Nebj 
676—Wells V. Suitable' Life'^A's- 
sur. Soc. of U. S., 266 N.y.’697, i 
130 Neb. 722—In fe Tilton's Es^ 
tale, 263 N.W. 217^ 129 Meb; 872— 


Fredriksen v. Mas.^achusetts Mut. 
Life Ins. Co., 252 N.W. 802, 126 
Neb. 240—Crane v. Grand Lodge, 
A. O. U. W. of Nebraska, 183 
N.W. 291, 106 Neb, 291—Masters 
V. Modern Woodmen of America, 
169 N.W. 1. 102 Neb. 672. 

N.H.—Voliotes v. Ventoura, 162 A. 
921. 86 N.H. 52. 

N.J.—Meckert v. Prudential Ins. Co. 
of America, 176 A. 587, 114 N.J. 
Law 320. 

N.Y.—In re Crater's Estate, 13 N.Y. 

S. 2d 597, 171 Misc. 732—Shapiro v. 
Independent Order, Brith Abraham 

. of U. S. of America, 275 N.Y.S. 
622, 154 Misc. 85, reversed on oth¬ 
er grounds, 279 N.Y.S. 16,^ 155 Misc. 
9, affirmed 283 NT.S. 951. 246 App. 
Div. 766—In re Lipschitz' Estate, 
258 N.Y.S. 955, 144 Misc. 594—Falk 

V. Empire State Degree of Honor 
of Stockton, 256 N.Y.S. 794, 143 
Misc. 486—^Knack v. Supreme 
Council of Royal Arcanum, 228 N. 

T. S. 330. 131 Misc. 842—In re Sul¬ 
livan’s Estate, 224 N.Y.S. 442, 130 
Misc. 501—Wolf V. Wolf, 178 N.Y. 
S. 726, 109 Misc. 366, affirmed 181 
N.Y.S. 959, 191 App.Div. 925—In re 
Cassidy’s Estate, 178 N.Y.S. 366, 
109 Misc. 202—^In re Rowe's Es¬ 
tate, 170 N.Y.S. 742, 103 Misc. Ill, 
rehearing denied 171 N.Y.S. 1021, 
104 Misc. 109. 

N.C.—Chamblee v. Security Nat. 
Bank, 188 S.E. 632, 211 N.C. 48— 
Bridges v. Shenandoah Life Ins. 
Co, 183 S.E, 372, 209 N.C. 282— 
Stevenson v. Wachovia Bank & 
Trust Co., 161 S.E. 728, 202 N.C. 
92 —^Keller v. Caldwell Furniture 
Co., 154., S.E. 674, 199 ■ N.C. 413— 
Lewis V. Lewis, 115 S.E. 885, 185 
N.C. 5—Beard v. Sovereign Lodge, 

W. 0. W., 113 S.E. 661, 662, 184 
N.C. 154, citing Corpus Juris. 

Ohio.—Doty v. Ohio Nat Life Ins. 

Co., 15 N,B.'2d 544, 58 Ohio App. 1. 
Okl.—The Praetorians v. Phillips, 88 
P.2d 647, 184 Ofcl. 521—Winter v. 
Klein-Schultz, 76 P.2d 1051, 182 
Okl. 231—Lincoln v. fecerndon, 285 
P. 120, 141 Okl. 212—^Modern Wood¬ 
men of America v. Michelin, 225 P. 
163, 101 Okl. 217,.36’A.L.R. 971- 
Or.—Fink v. Prudential Ins. Co. of 
America, 90 P.2d 762. 

Pa.—Roblin v. Supreme Tent of 
Knights of Maccabees of the 
World, 112 A, 70, 269 Pa, 139— 
Groner v. Supreme Tent of 
Knights of Maccabees of the 
World, 108 A. 437, ,265, Pa. 129— 
O’Hara v. Metropolitan, Life Ins. 
Co., 73 Pa.Super. 434—^FeustaJ v. 
Krul, 8 Pa.Piy &, Co. 36A 

R. I.—Bonanno yl Prudential Ins. Co. 
of America, , 3 .A-?d 249, 

S. C.—Ip Puncan's Estate^ 2 S.E. 

2d 388, 190 ,S.C, ?li., 

Tenn.—Ballinger v., Connecticut Mut. 

Life Ins. Co., 69 S.W.2d 1090, 167 
' Tenh. 367^Dushan v. Metropblitan 
Life InA Co., ^4 Tenn.App. 614. 

Tex.—Goodson v. Goldsmith, ll5 S. 
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W.2d 1100, 131 Tex. 418, affirming 
Goldsmith v. Mitchell, Civ.App., 95 
S.W.2d 313—Goldsmith v. Mitchell, 
Civ.App., 96 S.W.2d 313, affirmed 
Goodson V. Goldsmith, 115 S.W.2d 
1100, 131 Tex, 418—Goldsmith v. 
Mitchell, Civ.App., 57 S.W.2d 188, 
error dismissed—American Nat. 
Ins. Co. V. Garcia, Civ.App,, 46 S. 
W.2d 1011, error dismissed Garcia 

V. American Nat. Ins. Co., 78 S. 

W. 2d 170, 124 Tex. 466—Heralds of 
Liberty v. Fern, Civ.App., 289 S.W. 
87, affirmed, Com.App., 2 96 S.W. 
498—Goode v. Godsey, Civ.App., 
283 S.W. 330—Sovereign Camp, 
Woodmen of the World v. Piper, 
Civ.App., 222 S.W. 649. 

Wash.—Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 
1—Peterson v. Northwestern Mut. 
Life Ins. Co., 23 P. 15, 134 Wash. 
172. 

17 C.J. p 1166 note 25, p 1167 note 31, 
p 1168 note 32. 

Corpus Juris has “a valuable 
chapter on Death and Presumptions.”’ 
—^Kansas City Life Ins. Co. v. Mar¬ 
shall, 268 P. 529, 531, 84 Colo. 71, 
61 A.L.R. 1321. 

Reason for presumption 

(1) The presumption is an arbi¬ 
trary 'one rendered necessary on 
grounds of public policy in order 
that rights depending on the life of 
one long absent and unheard of 
may be settled. 

Ill.—Steen v. Modern Woodmen of 
America, 129 N.E. 546, 296 Ill. 104, 
17 A.L.Pu. 406. 

Md.—Robb V. Horsey, 181 A. 348, 169 
Md. 227. 

N.Y.—In re Crater's Estate. 13 N.Y.S. 
2d 597, 171 Misc. 732. 

(2) The rule is a procedural ex¬ 
pedient based on necessity.—Pink v. 
Prudential Ins. Co. of America, Or., 
90 P.2<i 762. 

(3) The presumption is based on 
the generally accepted fact that nor¬ 
mal person will not, if alive, remain 
from home for seven years without 
communicating with family or 
friends.—^Ledger v. Nprth western 
Mut Life Ins. Co., 241 N.W. 803, 258 
Mich. 26. 

Tim© from which period runs 

The pferiod which must elapse in 
order to give rise to the presump¬ 
tion of death runs from the time 
when the absent person is last 
known to have been alive. 

Mo-^Baiiey v. Metropolitan Life 
InA Co., App., 115 S.W.2d 151. 
certiorari quashed State ex rel. 
Metropolitan Life Ins. Co. v. Shain, 
121 S.W.2d 789, 343 Mo. 435. 

Tex.—^American Nat. Ins. Co. v. Gar¬ 
cia, Civ.App., 46 S.W.2d 1011, er¬ 
ror dismissed Garcia v. American 
Nat Ins. Co., 7S S.W.2d 170, 124 
Tex. 466. 

17 C.J. p 1170 notes 40, 41. 
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a shorter period is prescribed, at least for certain 
purposes.Statutes prescribing* a particular rule 
as to proof of death in certain matters or proceed¬ 
ings do not preclude the application of the common- 
law presumption as to other matters or proceed- 
ings.24 The presumption is effective for all legal 

purposes.25 

Unexplained absence for a shorter period than 


that fixed by the common law or statutory rule does 
not raise a presumption of death.26 Mere absence^^ 
or lack of tidings,28 particularly where no prior cus¬ 
tom of communication is shown,29 is not sufficient 
to establish the prosumption. 

The presumption of death from unexplained ab¬ 
sence is a mixed presumption of law and fact,20 
and, as appears infra § 7, it is rebuttable. Its 


statute reg*arded as restatement of 
common law 

N.J.—Armstrong v. Armstrong, 132 
A. 237, 99 N.J.Bq. 19. 

'Or.—Fink v. Prudential Ins. Co. of 
America, 90 P.2d 762. 

Only under circumstances enumer¬ 
ated in code does presumption of 
•death arise.—Jones v. Chicago, R. I. 
& P. Ry. Co., Ill So. 62, 162 La. 
690. 

Reinsurance policy 

In an action by an association on 
a policy of reinsurance, the associa¬ 
tion must prove that the member 
insured was alive when the policy 
was issued; consequently, no re¬ 
covery based on a presumption of 
death from unexplained absence can 
be had until seven years after the 
policy is issued.—Police Beneficiary 
Ass'n V. ^tna Life Ins. Co. of Hart¬ 
ford, 69 Pa. Super. 460. 

Service on absentee 

Absent person need not be pro¬ 
ceeded against as nonresident by 
constructive service as basis for as¬ 
serting- claim to property based on 
presumption of death.—Riley v. 
Taylor's Guardian, 37 S.W.2d 59, 238 
Ky. 256. 

123. Ark.—Metropolitan Life Ins. 
Co. V. Williams, 125 S.W.2d 441, 
197 Ark. 883. 

Ind.—Prudential Ins. Co. of America 
V. Moore, 149 N.E. 718, 197 Ind. 
50. 

17 C.J. p 1168 note 33. 

24 . Connl—Potter v. Prudential Ins. 
Co., 142 A. 891, 108 Conn. 271. 

Ind.—^Prudential Ins. Co. of America 
V. Moore, 149 N.E. 718, 197 Ind. 50 
—Heckman v. Kassing, 132 N.E. 
379, 76 Ind.App. 401. 

Ohio.—Doty v. Ohio Nat. Life Ins. 

Co..* 15 N.E.2d 644, 58 Ohio App. 1. 
Pa.—Groner v. Supreme Tent of 
Knights of Maccabees of the 
World, 108 A. 437, 265 Pa. 129. 

17 C.J. p 1168 note 33 [b]. 

25. Ill.—Tegtmeyer v. Tegtmeyer, 
181 N.E. 297, 348 Ill. 434—Cooper 
V. Martin. 139 N.E. 68. 308 Ill. 
224—Eddy v. Eddy, 134 N.E. 801, 
803, 302 Ill, 446. 

N.J.—^Apfelbaum v. Prudential Ins. 
Co. of America, 169 A. 677, 12 N. 
J.Hisc. 62. 

N-C.—Steele v. Metropolitan Life 
Ins. Co. of New York, 145 S.E. 
787, 196 N.C. 408, 61 A.L.R. 821. 


Title to real estate 

(1) “Consideration of the result 
to be attained has been particularly 
potent in the cases involving title 
to real estate, since, whenever the 
question has been presented in cas¬ 
es of this type, the courts have 
quite uniformly refused even on ex¬ 
tremely strong factual showings to 
presume death in a period short of 
thirty-seven years' unexplained ab¬ 
sence.”—In re Katz's Estate, 239 N. 
Y.S. 722, 732. 135 Misc. 861. 

(2) Evidence of disappearance of 
tenant in common about thirty years 
ago, was insufficient proof of death 
as basis of title in vendor's suit for 
specific performance—Saracino v. 
Kosower Const. Co., 140 A. 458, 102 
N.J.Eq. 230, 57 A.L.R. 1241. 

(3) Absence for thirteen years 
did not establish death.—In re Wil¬ 
bert, 239 N.Y.S. 223, 228 App.Div. 
703, affirmed 244 .N.Y.S. 216, 230 App. 
Div. 764. 

(4) Evidence was held to estab¬ 
lish death of absentee unheard of 
for fifty-five years.—Luby v. Wash¬ 
ington Sterling Corporation, 214 N. 
Y.S. 595, 216 App.Div. 255. 

(5) In action to quiet title to 
lands, evidence was sufficient to sus¬ 
tain finding of presumed death of 
owner of interest in lands, absent 
twenty-two years.—Gassin v. Mc- 
Junkin, 48 P.2d 320, 173 Okl. 210. 

Persons not party to litigation are 
not bound by presumption of death 
from unexplained absence.—Robb v. 
Horsey, 181 A. 348, 169 Md. 227. 

2S. Ark.—^^tna Life Ins. Co. v. 
Robertson,' 112 S.W.2d 436, 195 

Ark. 237. 

Ky.—Columbia Life Ins. Co. v. Per¬ 
ry's Adm’x, 68 S.W.2d 393, 252 
Ky. 793—^War Pork Land Co. v. 
Carr, 33 S,W.2d 308, 236 Ky. 453. 
Mo.—Tillotson v. Travelers' Ins. Co., 
263 S.W. 819, 304 Mo. 487. 

N.Y.—Lindemann v. Reid Ice Cream 
Corporation, 225 N.Y.S. 217, 222 
App.Div. 700—In re Chancellor's 
Estate, 178 N.Y.S. 832. 

Pa.—Commonwealth v. Miller, 160 
A. 240, 105 Pa.Super. 56. 

S.C.—^Matheson v. McCormac, 195 
S.E. 122, 186 S.C. 93. 

17 C.J. p 1170 note 3)8. 

J2f7. Ala.—National Life & Accident 
Ins. Go. V. Ruffin, 187 So. 488, 237 
Ala. 401. 


Iowa.—Axen v. Missouri State Life 
Ins. Co. of St. Louis, Mo., 213 N. 
W. 247, 203 Iowa 555. 

La.—Marrero v. Nelson, 116 So. 722, 
166 La. 122—Clay v. District 
Grand Lodge No. 21, G.U.O.O.P. 
of Louisiana, App., 154 So. 654. 

Mass.—Petition of Talbot, 146 N.E. 
1, 250 Mass. 517. 

N.Y.—In re Schoonmaker's Estate, 
290 N.Y.S. 814, 160 Misc. 810— 
In re Sciscenti’s Estate, 283 N.Y. 
S. 960, 157 Misc. 499, affirmed 290 
N.Y.S. 108, 248 App.Div. 702. 

Tex.—^American Nat. Ins. Co. v. Gar¬ 
cia, Civ.App., 46 S.W.2d 1011, er¬ 
ror dismissed Garcia v. American 
Nat. Ins. Co., 78 S.W.2d 170, 124 
Tex. 466. 

17 C.J. p 1166 note 25 [c]. 

2S. Iowa.—Lemire v. National Life 
Ass'n, 191 N.W. 67, 194 Iowa 1245. 

Mass.—Draper v. Draper, 166 N.E. 
874, 267 Mass. 528, two cases. 

N.J.—^Armstrong v. Armstrong, 132 
A. 237, 99 N.J.Eq. 19. 

N.Y.—In re Shlevin’s Estate, 283 N. 
Y.S. 377, 157 Misc. 40. 

17 C.J. p 1167 note 26. 

29 . N.Y. — In re Doughty's Estate, 
211 N.Y.S. 624, 125 Misc. 360. 

30. Del.—Bradford ,v. Culbreth, Su¬ 
per., 10 A.2d 534. 

Ill.—Gayton v. Equitable Life As- 
sur. Soc. of U. S., 245 Ill.App. 432. 

Md.—^Robb V. Horsey, 181 A. 348, 
352, 169 Md. 227, citing Corpus 
Juris. 

N.Y.—In re Katz's Estate, 239 N.Y. 
S. 722, 135 Misc. 861. 

Pa.—Gurnacki v. Polish Roman 
Catholic Union of America, 172 A. 
480, 482, 113 Pa.Super. 189, quot¬ 
ing Corpus Juris —^Volmer v. John 
Hancock Mut. Life Ins. Co., 101 
Pa.Super. 117, 124, quoting Corpus 
Juris. 

Tex.—Thetford v. Modern Woodmen 
of America, Ciy.App., 273 S.W. 
666, 670, quoting Corpus Juris. 

17 C.J. p 1167 note 27. 

R:erely rule of evidence 

Ill.—^Steen v. Modern Woodmen of 
America, 129 N.E. 646, 296 III. 104, 
17 A.L.R. 406. 

Presumption of fact 

N.C.—Chamblee v. Security Nat. 
Bank, 188 S.E. 632, 211 N.C. 48. 

Rule is true rebuttable presumption 
of law 

U.S.—Metropolitan Life Ins. Co. v. 
Goodwin, C.C.A.Va., 92 F.2d 274. 
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strength varies with the circumstances; its force 
depends on the character of the person, his attach¬ 
ment to his home, and the circumstances under 
which he left.^^ 

The presumption applies to persons of any age, 
sick or well, married or unmarried.^^ xhe pre¬ 
sumption of a personas death does not warrant a 
presumption that all of the members of his family 
are dead.^^ In matters of administration the pre¬ 
sumption should be confined to the intestate whose 
estate is being administered on and not extended 
collaterally to the presumption of the death of one 
of his next of kin.^^ 

Place of death. No inference as to the place of 
death is to be drawn from the presumption.35 

The burden of proving the facts giving rise to the 


presumption rests on the party invoking the pre- 

sumption,26 

The weight and sufficiency of the evidence nec¬ 
essary to establish the presumption is governed by 
the general rules as to the weight and sufficiency of 
evidence in civil actions.^^ It has been held that 
before death will be presumed, the evidence must 
remove any reasonable probability that the absentee 
is alive.^s 

b. Unexplained Absence 

The presumption does not apply where the absence 
can be explained without assuming death. 

The absence must be unexplained; the presump¬ 
tion will not be indulged where the circumstances 
of the case are such as to account for the absence 
of the person without assuming his death.^^ There 


Va.—Simpson v. Simpson, 175 S.B. 
320, 162 Va. 621, 94 A.L.R. 909, 

vacating 169 S.E. 556. 

FresumptioxL is one of law 
N.J.—Meckert v. Prudential Ins. 
Co. of America, 176 A. 587, 114 N. 
J.Law 320. 

Pa.—In re Wesner's Estate, 7 
Schuylkill Eeg.Reg. 103. 

31. Me.—^Wilson v. Prudential Ins. 
Co. of America, 166 A. 57, 132 Me. 
63. 

Wash.—Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302— 
Ireland v. Metropolitan Life Ins. 
Co., 49 P.2d 469, 184 Wash. 1— 
Peterson v. Northwestern Mut. 
Life Ins. Co., 235 P. 15, 134 Wash, 
172. 

32 . Tex,—Heralds of Liberty v. 
Pern, Civ.App., 289 S.W. 87, af¬ 
firmed, Com.App., 296 S.W. 498. 

Insane person 

Cal.—In re Christin's Estate, 17 P. 

2d 1068, 128 Cal.App. 625. 

Ky.—Hitt V. Campbell, 214 S.W. 

785, 185 Ky. 80. 

Children of tender years 
Pa.—Jaskalski v. Pennsylvania Slo¬ 
vak Roman, etc., Catholic Union, 
64 Pa.Super. 535. 

Persons having* volition 

Statute creating a presumption of 
death after seven years’ absence or 
concealment refers only to persons 
having volition and the right of 
free locomotion.—Manley v. Patti- 
son, 19 So. 236, 73 Miss. 417, 55 Am. 
S.R. 543—17 C.J. p 1173 note 95. 

33. Pa.—Campbell v. Reed, 24 Pa. 
498. 

17 C.J. p 1173 note 98. 

34 . N.T.—Matter of Matthews, 136 
N.Y.S. 636, 75 Misc. 449. 

35 . N.Y.—In re Katz’s Estate, 239 
N.Y.S. 722, 135 Misc. 861. 

36. u.S.—^Equitable Life Assur. 

25 C.J.S.-e7 


Soc. of U. S. V. Sieg, C.C.A.Ohio, 
53 F.2d 318. 

Conn.—Potter v. Prudential Ins. Co., 
142 A. 891, 894, 108 Conn. 271, cit¬ 
ing Corpus Juris. 

Iowa.—Lemire v. National Life 
Ass’n, 191 N.W. 67, 194 Iowa 1245. 

N.Y.—Butler v. Mutual Life Ins. 
Co. of New York, 121 N.E. 758, 
225 N.Y. 197, reversing 159 N.Y. 
S. 1103, 173 App.Div. 1001—^Ko- 
nieczny v. J. Kresse Co., 256 N. 
Y.S. 275, 234 App.Div. 517—In re 
Feehan’s Estate, 261 N.Y.S. 239, 
145 Misc. 837—In re Katz's Estate, 
239 N.Y.S. 722, 135 Misc. 861—* 
In re Guaranty Trust Co. of New 
York, 19 N.Y.S.2d 985. 

17 C.J. p 1172 note 73, p 1174 note 

1 . 

37. Evideuce held sufficient to es¬ 
tablish presumption. 

Conn.—Potter v. Prudential Ins. Co., 
142 A. 891, 108 Conn. 271. 

Ga.—Metropolitan Life Ins. Co. v. 
Polk, 192 KE. 472, 56 Ga.App. 310. 

Ill.—Schaberg v. John Hancock Mut. 
Life Ins. Co., 26 N.E.2d 733, 304 
Ill.App. 576. 

Ind.—Equitable Life Assur. Soc. of 
the U. S, V. James, 127 N.E. 11, 73 
Ind,App. 186. 

Iowa.—Richey v. Sovereign Camp 
of Woodmen of the World, 168 N. 
W. 276, 184 Iowa 10, L.R.A.1918F 
1116. 

Ky.—Riley v. Taylor’s Guardian, 37 
S.W.2d 59, 238 Ky. 256. 

Mich.—Ferrand v. Fraternal Re¬ 
serve Ass’n, 187 N.W. 347, 217 

Mich. 441. 

Minn.—Boynton v. Modern Wood¬ 
men of America, 181 N.W. 327, 
148 Minn. 150, 17 A.L.R. 401. 

Mo.—Holman v. Modern Woodmen 
uf America, App., 243 S.W. 250. 

N.Y.—In re Crater's Estate, 13 N.Y. 
S.2d 597, 171 Misc. 732. 

Pa.—Gurnacki v. Polish Roman 
Catholic Union of America, 172 
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A. 480, 113 Pa.Super. 189—Elliott 
V. Prudential Ins. Co. of America, 
76 Pa.Super. 534. 

Va.—Metropolitan Life Ins. Co. v. 
Botto, 143 S.E. 625, 153 Va. 468, 
reversed on other grounds 154 S. 

B. 603, 153 Va. 468. 

Evideuce held insufficient to es¬ 
tablish presumption. 

Ky.—Pool V. Pool. 283 S.W. Ill, 214 
Ky. 267. 

Mo.—Eylar v. Prudential Ins. Co. 

of America, App., 89 S.W.2d 150. 
N.Y.—In re Katz’s Estate. 239 N.Y. 

S. 722, 135 Misc. 861. 

Tex.—Bostic v. American Nat. Ins. 
Co., Civ.App., 15 S.W.2d 108, error 
dismissed. 

38. N.Y.—Butler v. Mutual Life 
Ins. Co. of New York, 121 N.E. 
758, 225 N.Y. 197, reversing 159 
N.Y.S. 1103, 173 App.Div. 1001— 
Konieczny v. J. Kresse Co., 256 N. 
Y.S. 275, 234 App.Div. 517—Gard¬ 
ner V. Northwestern Mut. Life 
Ins. Co., 274 N.Y.S. 256, 152 Misc. 
873, affirmed 275 N.Y.S. 996, 242 
App.Div. 886—In re Sullivan’s Es¬ 
tate, 224 N.Y.S. 442, 130 Misc. 501. 

17 C.J. p 1167 note 30. 

39. U.S.—Browne v. New York 
Life Ins, Co., C.C.A.Mo., 57 F.2d 
62. 

Ill.—Gayton v. Equitable Life As¬ 
sur. Soc. of U. S., 245 Ill.App. 
432. 

Md.—Robb V. Horsey, 181 A. 348, 
352, 169 Md. 227, citing Corpus Ju¬ 
ris. 

Mo.—Heath v. Salisbury Home Tel¬ 
ephone Co., 33 S.W.2d 118, 326 

Mo. 875, affirming, App., 27 S.W. 
2d 31. 

N.Y.—Butler v. Mutual Life Ins. Co. 
of New York, 121 N.E. 758, 225 
N.Y. 197, reversing 159 N.Y.S. 
1103, 173 App.Div. 1001—Gardner 
V. Northwestern Mut. Life Ins. 
Co.. 285 N.Y.S. 74, 246 App.Div. 
868, affirmed 4 N.E.2d 818, 272 N. 
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are a variety of circumstances which will prevent 
the inference of death, such, for example, as the 
desire of the absent person to conceal his identity,^® 
the improbability that there would have been a com¬ 
munication from him,^^ or the fact that he was a 
fugitive from justice,^2 although it has been held 
that such fact does not, as a matter of law, prevent 
the presumption of death nor does the fact that 
the absentee, at the time he left, had no intention 
of returning bar the presumption.^^ Moreover, it 
has been held that a showing of facts explaining the 
absence and failure to communicate does not, as a 
matter of law, prevent the application of the pre- 
sumption.^5 


c. Absence from Residence and State 

Absence from last place of residence must be shown 
to establish the presumption of death. Under statutes 
so providing the absentee must be a resident of the 
state and must be absent from the state. 

To raise a presumption of death from unexplained 
absence, it is necessary that the person in question 
shall have been absent from his last^^ place of resi¬ 
dence.^'^ Thus, the absence of a person from his 
former place of residence for seven years does not 
raise a presumption of his death where it appears 
that he had moved to another place and there lo¬ 
cated,^ ^ at least in the absence of evidence that in¬ 
quiries have been made for him at his last known 
place of residence without success.^^ The mere ab¬ 
sence of a person from a place where his relatives 


Y. 592—Gardner v. Northwestern 
Mut. Life Ins. Co., 274 N.Y.S. 256, 
152 Misc. 873, affirmed 275 N.Y.S. 
996, 242 App.Div. 886—In re Wyl- 
lie’s Estate, 236 N.Y.S. 370, 134 
Misc. 715—In re Daughty^s Estate, 
211 N.Y.S. 624, 125 Misc. 360. 
Ohio.—Doty v. Ohio Nat. Life Ins. 
Co., 15 N.E.2d 544, 58 Ohio App. 
1—McHenry v. McHenry, 19 Ohio 
App. 187—Curry v. Pierrot, 12 
Ohio App. 506. 

Or.—Fink v. Prudential Ins. Co. of 
America, 90 P.2d 762. 

Pa.—Grunda v. First Lithuanian 
Building & Loan Ass’n, 194 A. 747, 
128 Pa.Super. 604—Gurnacki v. 
Polish Roman Catholic Union of 
America, 172 A. 480, 482, 113 Pa. 
Super. 189, quoting Corpus Juris 
—Yolmer v. John Hancock Mut. 
Life Ins. Co., 101 Pa.Super. 117, 
124, quoting Corpus Juris. 

Tenn.—Dushan v. Metropolitan Life 
Ins. Co., 4 Tenn. App. 614, 618, 

quoting Corpus Juris. 

Tex.—^American Nat. Ins. Co. v. Gar¬ 
cia, Civ.App., 32 S.W.2d 880. 

17 C.J. p 1167 note 29, p 1175 note 
16, p 1176 note 19. 

40. N.Y.—Gardner v. Northwestern 
Mut. Life Ins. Co., 274 N.Y.S. 256, 
152 Misc. 873, affirmed 275 N.Y.S. 
996, 242 App.Div. 886—^Matter of 
Matthews, 136 N.Y.S. 636, 75 

Misc. 449. 

’41- Ala.—National Life «fe Accident 
Ins. Co. V. Ruffih, 187 So. 488, 237 
Ala. 401. 

Mass.—Petition of Talbot, 146 N.B. 
1, 250 Mass. 517. 

Mich.—Ledger v. Northwestern Mut. 
Life Ihs. Co., 241 N.W. 803, 258 
Mich. 26. 

Pa.—Grunda v. First Lithuanian 
Building & Loan Ass'n, 194 A. 747, 
128 Pa.Super. 604. 

Wis.—Hansen v. Central-Verein Der 
Gegenseitigen Unterstuetzungs Ge- 
sellschaft Germania, 223 N.W. 
571, 198 Wis. 140, 64 A.L.R. 1284. 
17 C.J. p 1175 note IS. 

42. U.S.—Stump V. New York Life 


Ins. Co., D.C.W.Va., 31 F.Supp. 
8.23. 

N.Y.—Gardner v. Northwestern Mut. 
Life Ins. Co., 274 N.Y.S. 256, 152 
Misc, 873, affirmed 275 N.Y.S. 996, 
242 App.Div. 886. 

Tenn.—Dushan v. Metropolitan Life 
Ins. Co., 4 Tenn.App. 614, 618, 

quoting Corpus Juris. 

17 C.J. p 1176 note 20. 

43 . Iowa.—Rodskier v. Northwest¬ 
ern Mut. Life Ins. Co. of Milwau¬ 
kee, Wis., 248 N.W. 295, 216 Iowa 
121 . 

17 C.J. p 1176 note 21. 

44. Ill.—Piersol v. Massachusetts 
Mut. Life Ins. Co., 260 Ill.App. 
578. 

45. Wis.—Ewing v. Metropolitan 
Life Ins. Co., 210 N.W. 819, 191 
Wis. 299. 

46 . Ga.—^American Nat. Ins. Co. v. 
Parker, 190 S.E.- 427, 55 Ga.App. 
346—Goode v. Tuggle, 183 S.E. 
850, 52 Ga.App. 510—National Life 
& Accident Ins. Co. v. Hankerson, 
175 S.E. 590, 49 Ga.App. 350. 

Minn.—^White v. Prudential Ins. Co. 
of America, 258 N.W. 519, 193 

Minn. 263. 

Pa.—In re McParlin’s Estate, 29 
Pa.Dist. 391, 34 York Leg.Rec. 25, 
affirmed 111 A. 444, 267 Pa. 510. 

47 . U.S.—U. S. V. Robertson, C.C. 
A.Or., 44 F.2d 317. 

N.J.—Armstrong v. Armstrong, 132 
A. 237. 99 N.J.Eq. 19, 

N.Y.—In re Katz's Estate, 239 N.Y. 

S. 722, .135 Misc, 861. 

Pa.—^In re Wesner's Estate, 7 
Schuylkill Leg.Reg. 103. 

Tex.—Buenrostro v. America Nat. 
Ins. Co., Civ.App., 105 S.W.2d 393 
—^American Nat Ins. Co. v. Gar¬ 
cia, Civ.App., 46 S.W.2d^ 1011, er¬ 
ror dismissed Garcia v. American 
Nat. Ins^ Co., 78 S.W.2d 170, 124 
Tex. 466. 

17 C.J. p 1170 note 42. 

Ho residence 

(1) That person had no perma¬ 
nent home or residence does not bar 
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presumption of death arising where 
testimony shows absence from all 
places where people reside with 
whom absentee would most likely 
communicate, if living.—Kansas 
City Life Ins. Co. v. Fisher, Tex. 
Civ.App., 83 S.W.2d 1063, error dis¬ 
missed. 

(2) If a man has no fixed place 
of abode when he disappears and 
diligent search for him is made at 
the places where he would likely be 
and from which the last tidings of 
him had been received, the presump¬ 
tion of death may arise as in the 
case of a man's disappearance from 
an established place of residence. 
Minn.—Bklund v. Supreme Council 
of the Royal Arcanum, 187 N.W. 
826, 152 Minn. 20. 

Pa.—Groner v. Supreme Tent of 
Knights of Maccabees of the 
World, 108 A. 437, 265 Pa. 129. 

48. Ga.—Goode v. Tuggle, 183 S.E. 
850, 52 Ga.App. 510. 

Kan.—White v. Metropolitan Life 
Ins. Co., 100 P.2d 691, 695, 151 

Kan. 689, quoting Corpus Juris.* 
Mo.—Bradshaw v. Metropolitan Life 
Ins. Co., App., 110 S.W.2d 834. 
N.Y.—In re Feehan’s Estate, 261 N. 

Y.S. 239, 145 Misc. 837. 

Pa.—In re McParlin’s Estate, 29 Pa. 
Dist. 391, 34 York Leg.Rec. 25, 

affirmed 111 A. 444, 267 Pa. 510. 
Tex.—Stiles v. Hawkins, Com.App., 
207 S.W. 89, reversing, Haw¬ 
kins V. Stiles, Civ.App., 158 
S.W. 1 Oil—Brotherhood of Lo¬ 
comotive Firemen and Enginepien 

V. Hall, Civ.App., 64 S.W.2d 1044 
—American Nat. Ins. Co. v. Gar¬ 
cia, Civ.App., 32 S.W.2d 880— 
Fowler v. Hardee, Civ.App., 16 S. 

W. 2d 154—Thetford y. Modern 
Woodmen of America, Civ.App., 
273 S.W. 666. 

17 C.J. p 1170 note 43. 

49. N.Y.—In re Peehan’s Estate 
261 N.Y.S. 239, 145 Misc. 837. . 

17 C.J. p mo note 44. 
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reside, but which is not his own place of residence, 
without having* been heard from by his relatives for 
seven years does not raise any presumption of his 
death.^*^ 

At common law and under statutes g*enerally pre¬ 
vailing, it is not necessary to show that the missing 
person left the state or that he was a resident of 
the state.51 However, under statutes providing that 
a person who leaves the state and does not return 
for a stated period is presumed to be dead, it must 
be shown that the missing person was a resident of 
the state,52 and that he has been absent from the 


Such statutes are 


not regarded as exclusive of the common-law pre- 

sumption.54 

d. Diligent Search 

With some exceptions, it is generally necessary to 
show a diligent search for the absentee to establish the 
presumption of death. 

Although there is some authority to the con¬ 
trary,it is generally held, at common law and un¬ 
der statutes generally prevailing, that no presump¬ 
tion of death arises from -unexplained absence un¬ 
less diligent efforts have been made to find the miss¬ 
ing person.56 Such search and inquiry is required 


state for the statutory period.^^ 

50 . Minn.—^White v. Prudential Ins- 
Co. of America, 258 N.W. 519, 520, 
193 Minn. 263, citing Corpus Ju¬ 
ris. 

17 C.J. p 1170 note 45. 

51. U.S.—Wiggins V. New York 
Life Ins. Co., D.C.Ky., 2 P.Supp. 
365. 

Ky.—Hill’s Adm'x v. Metropolitan 
Life Ins. Co., 41 S.W.2d 935, 240 
Ky. 172. 

Tex.—Sovereign Camp, W. O W., v. 
Patton, 295 S.W. 913, modifying 
290 S.W. 237, 117 Tex. 1. 

52 . Ark.—Metropolitan Life Ins. 
Co. v. Williams, 125 S.W.2d 441, 
197 Ark. 883—Wilks v. Mutual 
Aid Union, 204 S.W. 599, 135 Ark. 
112 . 

Ky.—Pool V. Pool, 283 S.W. Ill, 214 
Ky. 267. 

Mo.—Eylar v. Prudential Ins. Co. 
* of America, App., 89 S.W.2d 150— 
In re Buck’s Estate, 220 S.W, 716, 
204 Mo.App. 1. 

17 C.J. p 1170 note 48. 

New residence in another state 

(1) Statute does not apply to one 
who left state and established resi¬ 
dence in another state. 

Ark.—Burnett v. Modern Woodmen 
of America, 38 S.W.2d 24, 183 Ark. 
729. 

Mo.—^Heath v. Salisbury Home Tele¬ 
phone Co., 33 S.W.2d 118, 326 Mo. 
875, affirming, APP-, 27 S.W.2d 31. 

(2) That insured, who had former¬ 
ly resided in Missouri, was a resi¬ 
dent of Illinois when last heard 
from, did not make statutory pre¬ 
sumption of death inapplicable.—Mc- 
Adoo V. Metropolitan Life Ins. Co., 
110 S.W.2d 845‘, 233 Mo.App. 900. 
Absence from another state 

Under statute, presumption of 
death from absence does not arise 
frpm person's absence from home in 
another state, or departure from such 
other state.—^Wiggins, v. New York 
Life Ins. Co., B.C.Ky., 2 F.Supp. 
365. 

53. U.S.—^Wiggins v. New York Life 
Ins. Co., supra. 

Mo.—Heath v. Salisbury Home Tele¬ 
phone Co., 33 S.W.2d 118, 326 Mo. 


875, affirming, App., 27 S.W.2d 31 
—Cobble V. Royal Neighbors of 
America, 236 S.W. 306, 291 Mo. 
125, 21 A.L.R. 1346, reversing, App., 

219 S.W. 118—Eylar v. Prudential 
Ins. Co. of America, App., 89 S.W. 
2d 150. 

Tex.—Jackson v. Wallace, Civ.App., 
239 S.W- 698, affirmed, Com.App., 
252 S.W. 745. 

17 C.J. p 1170 note 46. 

Statute as declaratory of common 
law 

Statute providing that “if any per¬ 
son, who shall have resided in this 
state, go from and do not return to' 
the state,” etc., is simply declaratory 
of the common law and does not 
impose a requirement that the miss¬ 
ing person have been a resident of 
the state or proof that he has left 
it.—Modern Woodmen of America 
V. Hurford, 235 S.W. 24, 193 Ky. 50, 
21 A.L.R. 1340—Prudential Ins. Co. 
of America v. Gatz, 206 S.W. 299, 
182 Ky. 218. 

Proof of absence from state may be 
by circumstantial evidence 
Ark.—Metropolitan Life Ins. Co. v. 

Pry, 41 S.W.2d 766, 184 Ark. 23. 
Disappearance 

Absence from state cannot be in¬ 
ferred from mere fact of disappear¬ 
ance.—Metropolitan Life Ins. Co. v. 
Williams; 125 S.W.2d 441, 197 Ark. 
883. 

54. U.S.—^Wiggins v. New York Life 
Ins. Co., D.C.Ky., 2 P.Supp. 365. 

Ky.—Commonwealth Life Ins. Co. v. 
Caudill’s Adm’r, 99 aw.2d 745, 266 
Ky. 581—^Hill’s Adm’x v. Metro¬ 
politan Life Ins. Co., 41 S.W. 2d 
936, 240 Ky. 11% —^Prudential Ins. 
Co. of America v. Gatz, 206 S.W. 
299, 182 Ky. 218. 

Mo.—Cobble v. Royal Neighbors of 
America, 236 S.W. 306, 291 Mo. 125, 
21 A.L.R. 1346—Heath v. Salis¬ 
bury Home Telephone Co., App., 2? 
S.W.2d 31, affirmed 33 S.W.2d 118, 
326 Mo. 875^—In re Buck’s Estate, 

220 S.W. 716, 204 Mo.App. 1. 

17 C.J. p 1170 note 47. 

55. Wis.—Delaney v. Metropolitan 
Life Ins. Co., 257 N.W. 140, 216 
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Wis. 265—^Ewing v. Metropolitan 
Life Ins. Co., 210 N.W. 819, 199 
Wis. 299. 

17 C.J. p 1171 note 64. 

56, Colo.—^Modern Woodmen of 

America v. White, 199 P. 965, 70 
Colo. 207, 17 A.L.R. 393. 

Del.—Bradford v. Culbreth, Super., 
10 A.2d 534. 

Mich.—^Wiley v. Western & South¬ 
ern Life Ins. Co., 250 N.W. 313, 264 
Mich. 573. 

Minn.—Campbell v. Nelson, 220 N.W, 
401, 175 Minn. 51. 

N.J.—Armstrong v. Armstrong, 132 
A. 237, 99 N.J.Eq. 19. 

N.Y.—In re Katz’s Estate, 239 N.Y, 
S. 722, 135 Misc. 861. 

Or.—Pink v. Prudential Ins. Co. of 
America, 90 P.2d 762, 775, 162 Or. 
34, citing Corpus Juris. 

Pa.—Grunda v. First Lithuanian 
Building & Loan Ass’n, 194 A. 747, 
128 Pa.Super. 604. 

Tenn.—Diishan v. Metropolitan Life 
Ins, Co., 4 Tenn.App. 614. 

17 C.J. p 1171 note 49. 

Search need not be made by claim¬ 
ant 

Colo.—Modem Woodmen of America 
• V. White, 199 P. 965, 70 Colo. 207, 
17 A.L.R. 393. 

Special circumstances 

(1) Where special circumstances, 
such as old age, exist, a diligent 
search need not be shown.—Fink v. 
Prudential Ins. Co. of America, 90 
P.2d 762, 162 Or. 37—17 C.J. p 1171 
note 50. 

(2) Where the presumption of con¬ 
tinuance of life conflicts with t^e 
presumption of innocence, a wife 
who has not been advised of his 
whereabouts by her absent husband 
who deserted her for the period re¬ 
quired to raise a presumption of his 
death has the right to believe that 
he is dead, although having made no 
attempt to find him.—Groner v. Su¬ 
preme Tent of Knights of Maccabees 
of the World, 108 A. 437, 439, 265 
Pa. 129, quoting Corpus Juris. 

17 C.J. p 1171 note 63. 

“C-reat weight of authority” 

Md.—^Robb V. Horsey, 181 A. 3,48, 
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as a reasonably prudent person would make in view 
of the circumstances.^^ Thus, where the circum¬ 
stances permit of an explanation other than death 
for absence and failure to communicate, a more 
thorough search must be made.58 The inquiry must 
be such as exhausts all sources of information which 
the circumstances suggest;59 ft should extend to all 
the places where information is likely to be obtained 
and to all persons, including friends and relatives, 
who in the ordinary course of events would be likely 
to receive tidings of the absent person,and to the 
places where he last resided and w^here he is last 
known to have been alive.^i It has been held, how¬ 
ever, that failure to follow up a rumor that the ab¬ 
sent person had been seen in distant places will not 
necessarily rebut the presumption of his death, 
and that failure to follow up intelligence of such a 
definite character as would, if unexplained, rebut the 
presumption of death may be excused by showing 
that the source from which it came was so unreli¬ 


able as to destroy its value. 

Generally, the question whether proper diligence 
has been exercised is for the determination of the 

jury. 6 4 

Under statutes which provide that death shall be 
presumed from the absence from the state of a resi¬ 
dent thereof, no showing of diligent search is nec¬ 
essary to establish the presumption.^^ Such stat¬ 
utes are not exclusive of the common law presump¬ 
tion, and where the latter presumption is relied on 
diligent search must be shown.^^ 

e. Tidings 

Except where statutes provide otherwise, a lack of 
tidings of the absentee must be shown to establish the 
presumption of death arising from unexplained absence. 

To raise the presumption of a person’s death from 
his absence, it must appear that he has not been 
heard of by those persons who would naturally have 
received tidings from him if he had been alive,® 


351, 169 Md. 227, citing Corpus 
Juris. 

In. Iowa 

(1) The rule stated in the text is 
followed.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 Iowa 121— 
Lemire v. National Life Ass’n, 191 
N.W. 67, 194 Iowa 1245. 

(2) An earlier case held that the 
showing of a diligent search was 
not necessary to establish the pre¬ 
sumption, but that the extent of the 
search simply affected the strength 
of the presumption.—Haines v. 
Modern Woodmen of America, 178 N. 
W. 1010, 189 Iowa 651. 

57. Colo.—Modem Woodmen of 

America v. White, 199 P. 965, 70 
Colo. 207. 

Ga.—^American Nat. Ins. Co. v. Park¬ 
er, App., 190 S.B. 427. 

Mich.—Sackett v. Metropolitan Life 
Ins. Co., 245 N.W. 499, 260 Mich. 
466. 

Mo.—^McAdoo V. Metropolitan Life 
Ins. Co., 110 S.W.2d 845, 233 Mo. 
App. 900. 

Okl.—^Modern Woodmen of America 
V. Michelin, 225 P. 163, 101 Okl. 
217, 36 A.L.R. 971. 

S.C.—In re Duncan’s Estate, 2 S.E. 

2d 388, 190 S.C. 211. 

17 C.J. p 1170 notes 51, 59. 

Search held sufficient 
Cal.—Kaufmann v. New York Life 
Ins. Co., 186 P. 360, 44 Cal.App. 
313. 

Colo.—Security Ben. Ass’n v. Ver- 
dery, 204 P. 895, 71 Colo. ISO- 
Modern Woodmen of America v. 
White, 199 P. 965, 70 Colo. 207, 17 
A.L.R. 393. 

Kan.—^Allen v. Protected Home Cir¬ 
cle, 212 P. 95, 112 Kan. 576. 

Mich,—Sackett v. Metropolitan Life 


Ins. Co., 245 N.W. 499, 260 Mich. 
466. 

Search held insufficient 
Kan.—White v. Metropolitan Life 
Ins. Co., 100 P.2d 691, 151 Kan. 
689. 

ISr.Y.—In re Rowe, 189 N.Y.S. 395, 
197 App.Div. 449, affirming In re 
Rowe’s Estate, 170 N.Y.S. 742, 103 
Misc. Ill, affirmed 134 N.E. 569, 
232 N.Y. 554, reargument denied 
134 N.E. 586, 232 N.Y. 586, and 
remittitur denied 134 N.E. 599, 232 
N.Y. 628. 

58- Md.—Robb V. Horsey, 181 A. 
348, 169 Md. 227. 

59. Okl.—^Modern Woodmen of 

America v. Michelin, 225 P. 163, 
101 Okl, 217, 36 A,L.R. 971—Mod¬ 
ern Woodmen of America v. 
Ghromley, 139 P, 306, 41 Okl. 532, 
L.R.A.1915B 728. Ann.Gas.l915C 

1063. 

60. Iowa.—Lemire v. National Life 
Ass’n, 191 N.W. 67, 194 Iowa 1245. 

Ky.—Hill’s Adm’x v. Metropolitan 
Life Ins. Co., 41 S.W.2d 935, 240 
Ky. 172. 

Miss.—^Watson v, Watson, 171 So. 

701, 703, citing Corpus Juris. 

Okl.—Modern Woodmen of America 
V. Michelin, 225 P. 163, IDl Okl. 
217, 36 A.L.R. 971. 

17 C.J. p 1171 notes 52, 57. 

61. Ga.—Rudolph v. Brown, 103 S. 
E. 251, 150 Ga. 147. 

Iowa.—Lemire v. National Life 
. Ass’n, 191 N.W. 67, 194 Iowa 1245. 
Mo.^—^Heath v. Salisbury Home Tel¬ 
ephone Co., App., 27 S.W.2d 31, 
affirmed 33' S.W.2d 118, 326 Mo. 
875. 

Ohio.—Fultz V. Fultz, 9 Ohio N.P.,N. 
S., 593. 

17 C.J. p 1171 notes 53-56. 
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62. Ill.—Kennedy v. Modern Wood¬ 
men of America, 90 N.E. 1084, 243 
Ill. 560, 28 L.R.A.,N.S., -181. 

63. Ill.—Kennedy v. Modern Wood¬ 
men of America, supra. 

64. Colo.—New York Life Ins. Co. 
V. Hoick, 151 P. 916, 59 Colo. 416. 

Del.—Bradford v. Culbreth, 10 A.2d 
534. 

Okl.—Modern Woodmen of America 
V. Michelin, 225 P. 163, 101 Okl. 

217, 36 A.L.R. 971. 

17 C.J. p 1172 note 65. 

65. U.S.—Wilson V. Jefferson 

Standard Life Ins.. Co., D.C.Ky., 
16 F.Supp. 200—^Wiggins v. New 
York Life Ins. Co., D.C.Ky., 2 F. 
Supp. 365. 

Ky.—Prudential Ins. Co. of Ameri¬ 
can V. Gatz, 206 S.W. 299, 182 Ky. 

218. 

Mo.—Heath v. Salisbury Home Tel¬ 
ephone Co., App., 27 S.W.2d 31, 
affirmed 33 S.W.2d 118, 326 Mo. 
875. 

66. Ky.—Commonwealth Life Ins. 
Co. v. Caudill’s Adm’r, 99 S.W.2d 
745, 266 Ky. 581—National Life & 
Accident Ins. Co. v. Pate, 54 S.W. 
2d 663, 246 Ky. 186—Hill's Adm’x 

V. Metropolitan Life Ins. Co., 41 S. 

W. 2d 935, 240 Ky. 172. 

Mo.—Heath v. Salisbury Home 

Telephone Co., 33 S.W.2d 118, 326 
Mo. 875, affirming, App., 27 S.W. 
2d 31. 

Contra Wiggins v. New York Life 
Ins. Co., D.C.Ky., 2 F.Supp. 365, 
applying Kentucky law. 

67. Ga.—Rudulph v. Brown, 103 S. 
E. 251, 150 Ga. 147. 

Iowa.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 n:W. 295, 216 Iowa 121 
—^Axen v. Missouri State Life Ins. 
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but this rule does not confine the tidings to his fam¬ 
ily or any particular class of persons and a per¬ 
son may be absent and unheard of for seven years 
without any presumption of his death arising when 
he has no near or intimate friends with whom he 
has been accustomed to correspond,®^ or where, al¬ 
though having a family and friends, his fixed resi¬ 
dence is abroad.'^® 

Under statutes providing that a resident absent 
from the state for the statutory period shall be 
presumed to be dead, it is not necessary to show 
absence of tidings to establish the presumption.^^ 


§ 7. - Rebuttal of Presumption 

The presumption of^eath arising from unexplained 
absence may be rebutted by establishing the existence 
of the absentee, by impeaching the basis of the presump¬ 
tion, or by establishing a conflicting presumption of 
superior force. 

The presumption of death arising from unex¬ 
plained absence for the common law or statutory 
period may be rebutted,the effect of the presump¬ 
tion being to shift the burden of proof to the one 
denying death.”^® The presumption may be rebutted 
by proof of facts and circumstances establishing 
the existence of the absentee, impeaching the basis 
of the presumption, explaining the absence on some 


Co. of St. Louis, Mo., 213 N.W. 
247, 203 Iowa 247. 

Mass.—Petition of Talbot, 146 N.E. 
1, 250 Mass. 517. 

Mo.—Eylar v. Prudential Ins. Co. of 
" America, App., 89 S.W.2d 150— 
Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S,W.2d 31, af¬ 
firmed 33 S.W.2d 118, 326 Mo. 875. 
Or.—Pink v. Prudential Ins. Co. of 
America, 90 P.2d 762, 776, 162 Or. 
37, citing Corpus Juris. 

Wis.—Hansen v. Central-Verein Der 
Gesellschaft Germania, 223 N.W. 
571, 573, 198 Wis. 140, 64 A.L.E. 
1284, citing Corpus Juris. 

17 C.J. p 1172 note 66, 

XTuoles aud aunts are not pre¬ 
sumed to be “■^ear or dear" col -1 
laterals, who would have heard i 
from absentee, if living, in deter¬ 
mining death by seven years’ ab¬ 
sence.—In re Wyllie's Estate, 23’6 
N.y.S. 370, 134 Misc. 716. 

iGO. Tex.—Kansas City Life Ins. Co. 
V. Fisher, Civ.. App., 83 S.W.’2d 

1063., no65, error dismissed, QU»ot- 
ing Corpus Ju±i». 

17 C.J. p 1172 xme 167. 

(69. Tex.—Kamsas 'City Life Ins, 'Co. 

V, Fisher, .atapra. 

17 CJL p im ino:te '68. 

70, Imtd.—^Metoropolitan L. Ins. Co. v. 
Lyons, 9$ N.E. 824, 50 i;i!kd.App. 

71, IL'S.—^Wiggins v. New York 
Life SDns. Co., D.C.K}!^, 2 IF.Supp. 
366. 

Mo.—^Eylar w. Prudential Ins. Co. 

<of America, App., 89 B.WJM 150. 
Tex.—^Heralds of Liberty v:. Fern, 
Oiv.Apga., ^89 .S.W. 87, affirmed, 
Com.App., ^96 S.W. 498—Thetford 
V. Modem Woodmen of America, 
Ctv:.App,, 12773 S.W. 666. 

72, Ala.—Naitiottal Life & Accident 
Ins. Oo. v. ERuffin, 187 Ska. 488, 237 
Ala. 401. 

Oal.—^Kaufmann w. New York Life 
Ins. C5o., laB F. 360, ^ Cal.App. 
313. 

DeL—^Bradfourd v.. CulbrelEh, Super., 
10 A^d SIA. 


Ga.—Metropolitan Life Ins. Co. v. 
Polk, 192 S.E. 472, 56 Ga.App. 310 
—Mutual Life Ins. Co. of New 
York V. Dickens, 161 S.E. 667, 44 
Ga.App, 429. 

Ill.—Guild V. Metropolitan Life Ins. 
Co., 26 N.B.2d 658, 303 Ill.App. 
609—Piersol v. Massachusetts. 

Mut. Life Ins. Co., 260 Ill.App. 578 
—Gay ton v. Equitable Life Assur. 
Soc. of U. S., 245 Ill.App. 432. 
Ind.—Equitable Life' Assur Soc. of 
the U. S. V. James, 127 N.E. 11, 73 
Ind. App. 186. 

Iowa.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295. 216 Iowa 121 
—^Lemire v. National Life Ass’n, 
191 N.W. 67, 194 Iowa 1245. 

Ky.—Columbia Life Ins. Co. v. Per¬ 
ry’s Adm’x, 68 S.W.2d 393, 262 Ky. 
793. 

Mich.—Ledger v. Northwestern Mut. 
Life Ins. Co., 24l N.W. 803, 268 
Mich. 26. 

Minn.—Sherman v. Minnesota Mut. 
Life Ins. Co., 255 N.W.- 113, 191 
Minn. 607. 

N.J.—^Kopacka v. Roman and Greek 
Catholic Gymnastic Slovak Union 
Sokol, 186 A. 56, 14 N.J.Misc. 680* 
N.C.—Chamblee v. Security Nat. 

Bank, 188 S.E. 632, 211 N.C. 48. 
Ohio.—Oglesby v. Rose, 11 Ohio N. 
P.,N.S., 188. 

Pa.—Gurnacki v. Polish Roman 
Catholic Union of America, 172 A, 
480, 482, 113 Pa.Super. 189, quot¬ 
ing Corpus Juris —^Volmer v. John 
Hancock Mut. Life Ins. Co., 101 
Pa.Super. 117, 124, quoting Corpus 
Juris. 

R.I.—Bonanno v. Prudential Ins. Co. 

of America, 3 A2d 249, 6 R.I. 78. 
Tex.—Thetford v. Modem Woodmen 
of America, Cr., 273 S.W. 666, 670, 
quoting 'Corpus Juns —^Barrios v. 
State, 204 S.W. 326, 83 Tex.Cr. 
548. 

Wash.—Shaw v. Prudential Ins. Co. 
of America, 290 P. 694, 168 Wash. 
43. 

'73. Cal.—Darrell v. Mutual Ben. 
Life Ins. Co., 186 P. 620, 44 Cal. 
App. 523. 

lowsu—Rodskier v,, Northwestern 


Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 Iowa 121. 
Ky.—Commonwealth Life Ins. Co. v. 
Wood’s Adm'x, 92 S.W.2d 351, ,263 
Ky. 361—Columbia Life Ins. Co. v. 
Perry’s Adm’x, 68 S.W.2d 393, 262 
Ky. 793—Duncan v. Clore, 224 S. 
W. 678, 189 Ky. 132—Prudential 
Ins. Co. of America v. Gatz, 206 
S.W. 299, 182 Ky. 218. 

Me.—Wilson v. Prudential Ins. Co. 
of America, 166 A. 57, 132 Me. 
63. 

Md.—Robb V. Horsey, 181 A. 348, 169 
Md. 227. 

Neb.—Munson v. New England Mut. 
Life Jns. Co. of Boston, 254 N.W. 
496, 126 Neb. 776. 

Ohio.—Oglesby v. Rose, 11 Ohio N. 
P.,N.S.. 188. 

Okl.—Northwestern Mut. Life Ins. 
Co. (Milwaukee, Wis.) v. Rutledge, 
51 P.2d 521, 174 Okl. 639. 

Pa.—^Wiggins v. Western & Southern 
Life Ins. Co., 173 A. 761, 114 Pa. 
Super. 198. 

S.C.—In re Duncan’s Estate, 2 S.E. 

2d 388, 190 S.C. 211. 

Tex.—^Heralds of Liberty v. Fern, 
Civ.App., 289 S.W. 87, affirmed, 
Com.App., 296 S.W. 498—Thetford 
V. Modern Woodmen of America* 
Civ.App., 273 S.W. 666. 

Vt.—Tyrrell v. Prudential Ins. Co, 
of America, 192 A. 184, 109 Vt. 6, 
115 A.L.R. 392. 

Va.—Metropolitan Life Ins. Co. v. 
Botto, 143 S.E. 626, 153 Va. 468, 
reversed on other grounds on re¬ 
hearing 164 S.E. 603, 153 Va. 468. 
17 C.J. p 1X72 note 71. 

Burden of going forward 

The presumption of death based 
on unexplained absence does not 
shift the burden of persuasion, it 
operates only to change the burden 
of going forward with the evidence. 
—^Equitable Life Assur. Soc, of U. 
S. V. Sieg, C.C.A.Ohio, 74 P.2d 606. 
Presumption establishes prtma facie 
case 

Mo.—Ferrll v. Kansas City Life Ins. 
Co., 137 S.W.2d 577, 683, citing 

Corpus JuadSp 

S.C.—In re Duncan’s Estate, 2 B.]^. 
2d 388, 190 $,C. 211* , ; , r 
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theory other than death, or establishing a conflicting 
presumption of superior force.'^^ Some authorities 
hold, however, that the presumption is not rebutted 
by showing an explanation for the absence.'^^ 

Admissibility of evidence. Any competent evi¬ 
dence tending, even slightly,'^6 to prove the exist¬ 
ence of the absentee or to impeach the facts on 
which the presumption is predicated is admissible 
to rebut the presumption.'^'^ Thus any evidence is 
admissible which might account for the absence on 
some theory other than death,'^^ such as evidence 
showing a motive for the disappearance,'^^ that 
the absentee is a fugitive from justice,80 that his 
domestic relations were unhappy,81 or that his ties 


to the community were slight.82 Similarly, any 
evidence tending to proof that the absentee is alive, 
such as evidence of tidings from him,88 or that a 
person bearing his name and answering to his de¬ 
scription was seen,84 is admissible. 

Weight and sufficiency. The presumption is re¬ 
butted by evidence which equalizes or balances 
the presumption; it need not be overcome by a 
preponderance of the evidence.85 Slight evidence 
may sometimes be sufficient to rebut the presump¬ 
tion,80 as by the testimony of one credible wit¬ 
ness who has received a letter in the absentee’s 
handwriting within that time;87 but proof that a 
person having the name of the absentee was alive 


74 . CaL—^Kaufmann v. New York 
Life Ins. Co., 186 P. 360, 44 Cal. 
App. 313. 

Ill.—Gayton v. Equitable Life Assur. 

Soc. of U. S.. 245 Ill.App. 432. 

Ind.—Equitable Life Assur. Soc. of 
the U. S. V. James, 127 N.E. 11, 
73 Ind.App. 186, 

Ky.—Commonwealth Life Ins. • Co. v, 
Caudill’s Adm’r, 99 S.W.2d 745, 266 
Ky, 581. 

Okl.—Northwestern Mut. Life Ins. 
Co. (Milwaukee, Wis.) v. Rutledge, 
51 P.2d 521, 174 Okl. 639. 

Wash.—Shaw v. Prudential Ins. Co. 
of America, 290 P. 694, 158 Wash. 
43. 

17 C.X p 1172 note 70. 

75 . Miss.—Parker v. New York Life 
Ins. Co., 107 So. 198, 44 A.L.R.' 
1487. 

Wis.—Ewing v. Metropolitan Life 
Ins. C«., 210 N.W. 819, 191 Wis. 
299. 

76. Pa.—^Keech v. Rinehart, 10 Pa. 
240. 

77. Cal.—^Darrell v. Mutual Ben. 
Life Ins. Co., 186 P. 620, 44 Cal. 
App. 523. 

Circnmstautial evidence is compe¬ 
tent to rebut the presumption of 
death.—Southland Life Ins. Co. v. 
Norwood, mex.Civ.App., 76 S.W.2d 
i66, error dismissed—Thetford v. 
Modern Woodmen ot America, Tex. 
Civ.App., 273 S.W. 666. ’ . 

Mortuary tables are admissible.— 
New York L. Ins. Co. v. Hoick, I5l 
P. 916, 59 Colo. 416—17 C.J. p 1173 
note 84. 

Rumor not admissible 
Ill.—Kennedy v. Modern Woodmen of 
America, 90 N.E. 1084, 243 Ill. 560, 
28 L.R.A.,N.S*, 181—Lichtenhan v. 
Prudential Ins. Co., 191 Ill.App. 
412. 

78 . Cal.—^Darrell v. Mutual Ben. 
Life Ins. Co., 186 P. 620, 44 Cal. 
App. 523. 

Bad financial situation 
U.S.—Sensenderfer v. Pacific Mut. L. 
Ins. Co., C.C.Mo., 19 P. 68. 


79. Mo.—Bonslett v. New* York L. 
Ins. Co., 190 S.W. 870. 

Tex,—Sovereign Camp, W.O.W. v. 
Patton, Civ.App., 290 S.W. 237, 238, 
citing Corpus Juris, and modified 
on other grounds 295 S.W. 913, 117 
Tex. 1—Thetford v. Modern Wood¬ 
men of America, Civ.App., 273 S. 
W. 666, 670, quoting Corpus Juris. 

80. Ill.—Gayton v. Equitable Life 
Assur. Soc. of IT. S., 245 Ill.App. 
432. 

Ind.—Equitable Life Assur. Soc. of 
the U. S. V. James, 127 N.E. 11, 73 
Ind. App. 186. 

Iowa.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 Iowa 121. 
Ky.—Mutual Ben. L. Ins. Co. v. 
i Martin, 55 S.W. 694, 108 Ky. 11, 21 
1^ Ky.L. 1465. 

Tex.—Sovereign Camp, W. O. W., v. 
Patton, Civ.App., 290 S.W. 237, 238, 
citing Corpus Juris, and modified 
on other grounds 295 S.W. 913, 117 
Tex. 1—Thetford v. Modern Wood¬ 
men of America, Civ.App., 273 S. 
W. 666. 

*81. Mich.—^Ledger v. Northwestern 
Mut. Life Ins. Co., 241 N.W. 803, 
258 Mich. 26. 

Mo.—Bradley v. Modern Woodmen of 
America, 124 S.W. 69, 146 Mo.App. 
428. 

Tex.—Sovereign Camp, W. O. W. v. 
Patton, Civ. App., 290 SW. 237, 
modified on other grounds, 295 S. 
W. 913, 117 Tex, 1. 

82. N.T.—Falk v. Empire State De¬ 

gree of Honor of Stockton, 256* N. 
Y.S., 794, 143 Misc. 486. ' 

83. Mass.—^Plynn v. Cof£ee;'12 A116h 
133. 

Letter purporting to* haive been 
written at the request of a lierson 
who is presumed to be dead, by rea¬ 
son of his absence from the state 
for seven successive years, is incom¬ 
petent to rebut the presumption of 
death, being only the barest form 
of hearsay.—Chelf v. Isaacs, 6 Ky. 
L. 739. 

84. Cal.—Lesser v. New York Life 
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Ins. Co., 200 P. 22, 53 Cal.App. 
236. 

N.C.—Dowd v. Watson, 11 S.E. 589, 
105 N.C. 476, 18 Am.S.R. 920. 
Tex.—Thetford v. Modern Woodmen 
of America, Civ.App., 273 SW. 666 
—Nehring v. McMurrain, Civ.App., 
45 S.W. 1032. 

85. CaL—Valentine v. Provident 

Mut. Life Ins. Co. of Philadelphia, 
55 P.2d 1243, 12 Cal.App.2d 616. 
Bvidence held sufficient to rebut 

presumption. 

U.S.—Swanson v. U. S., D.C.N.Y., 3 
P.Supp. 813. 

Ga.—Elverson v. Smith, 114 S.E. 196, 
154 Ga. 324. 

Neb.—Maxwell v. Maxwell, 184 1^. 

W. 227, 106 Neb. 689. 

Pa.—Grunda v. First Lithuanian 
Building & Loan Ass’n, 194 A. 747, 
128 Pa.Super. 604. 

Tex.—Thetford v. Modern Woodmen 
of America, Civ.App., 273 S.W. 666. 
Evidence held insufficient to rebut 
presumption. 

U.S.—Foster v. U. S., D^C.Mass., 25 
F.Supp. 837. 

Ga.—Pilgrim Health & Life Ins. Co. 
V. Shows, 5 S.E.2d 585, 60 Ga.App. 
872. 

Ill.—Mueller v. John Hancock Mut. 

Life Ins. Co., 280 Ill.App. 519. 
Mo,—In re Buck's Estate, 220 S.W. 

716, 204 Mo.App. 1. 

Neb.—Fredriksen v. Massachusetts 
Mut, Life Ins. Co., 252 N.W. 802, 
126 Neb. 240. 

Pa.—^Wiggins v. Western & Southern 
Life Ins. Co., 173 A. 751, 114 Pa. 
Super. 198. 

Va.—^Metropolitan Life Ins: Co. v. 
Botto, 143 S.E. 625, 153 Va. 468, re¬ 
versed on other grounds on rehear¬ 
ing 154 S.E. 603, 153 Va. 468. 

86. Ky.—Commonwealth Life Ins. 
Co. V. Caudill's Adm'r, 99 SW.2d 
745, 747, 266 Ky. 581, citing CJor- 
pus Juris. 

,17 C.J. p 1173 note 87. 

87. Ala.—Smith v. Smith, 49 Ala. 
156. 

Ky.—Commonwealth Life Ins. Co. v. 
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within seven years is not sufficient to overcome the 
presumption of death in the absence of proof of 
the identity of such person with the absentee,nor 
is such presumption rebutted by the fact that a per¬ 
son on whose will the action is founded supposed 
the absentee to be living at a later period.^^ 

Question of law or fact. The general rule is 
that where there are circumstances tending to re¬ 
but the presumption of death the question whether 
the person is dead or alive is one of fact for the 
jury to determine on all of the evidence but 
where the evidence is without contradiction and 
is not susceptible of conflicting inferences the 
question is one of law for the court.^i In the ab¬ 
sence of rebutting proof, the presumption is con- 
clusive.^2 

The presumption is rebutted as a matter of law 


by positive proof that the absentee is alive,^^ or 
by unimpeached evidence that the absentee was 
alive during the past seven years.The presump¬ 
tion is not rebutted as a matter of law by proof 
that the absentee had unhappy domestic relations,^^ 
that he did not intend to return at the time he 
left,^^ or that he is a fugitive from justice,al¬ 
though, as to this, there is contrary authority. 

§ 8. - Time of Death 

Some authorities hold that the presumption of death 
arising from unexplained absence does not support any 
inference as to the time'of death; others, that death is 
presumed to have occurred at the end of the period. 

The inference as to time of death to be drawn 
from the presumption of death arising from unex¬ 
plained absence is, even among cases in the same 
jurisdiction, the subject of varying holdings, pos¬ 
sibly due to the differing issues presented.^^ The 


Caudill's Adm’r, 99 S.W.2d 745, 747, 
266 Ky. 581, citing- Corpiis Juris. 

88. N.J.—Hoyt V. Newbold, 45 N.J. 
Law 219, 46 Am.R. 757. 

17 C.J. p 1173 note 91. 

89. Pa.—^Whiteside's ' App., 23 Pa. 
114. 

17 C-J. p 1173 note 92. 

90. U.S.—Metropolitan Life Ins. Co. 
V. Goodwin, C.C.A.Va., 92 P.2d 274 
—Equitable Life Assur. Soc. of 
U. S. V. Sieg, C.C.A.Ohio, 74 P.2d 
606—Equitable Life Assur. Soc. of 
U. S. V. Sieg, C.C.AOhio, 53 P.2d 
318. 

Colo.—^New York Life Ins. Co. v. 

Hoick, 151 P. 916. 69 Colo. 416. 
Ga.—Metropolitan Life Ins. Co. v. 
Polk, 192 S.E. 472, 56 Ga.App. 310, 
citing Corpus Juris —Mutual Life 
Ins. Co. of New York v. Dickens, 
App., 161 S.E. 657, 658, citing Cor¬ 
pus Juris. 

Ind.—Equitable Life Assur. Soc. of 
the United States v. James, 127 N. 
B. 11, 73 Ind.App. 186. 

Mo.—Seidenkranz v. Supreme Lodge, 
Knights and Ladies of Honor, 
App., 199 S.W. 451. 

N.Y.—Butler v. Mutual Life Ins. Co. 
of New York, 121 N.E. 758, 225 N. 
Y. 197, reversing 159 N.Y.S. '1103, 
173 App.Div. 1001—^Konieczny vl J. 
Kresse Co., 256 N.Y.S. 275, 234 
App.Div. 517. - ' 

Okl.—^Northwestern Mut. Life Ins. 
Co. (Milwaukee, Wis.) v. Rutledge, 
51 P.2d 521, 625, 174 Okl. 639, quot¬ 
ing Corpus Juris. 

R.I.—Bonanno v. Prudential Ins. Co. 
of America, 3 A.2d 249, 260, 6 

R.I. 78, citing Corpus Juris. » 

Tex.—Jackson v. Wallace, Civ.App., 
222 S.W. 676. 

■\yash,—^-Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 1 


—Shaw V. Prudential Ins. Co. of 
America, 290 P. 694, 158 Wash. 
43. 

17 C.J. p 1173 note 93. 

Xntimate issue, death, is question 
to be submitted to jury, not wheth¬ 
er the presumption applies or has 
been successfully rebutted.—Thet- 
ford V. Modern Woodmen of Ameri¬ 
ca, Tex.Civ.App., 273 S.W. 666. 

91. N.Y.—Butler v. Mutual Life Ins. 
Co. of New York, 121 N.E. 758, 
225 N.Y. 197, reversing 159 N.Y, 
S. 1103, 173 App.Div. 1001—In re 
Crater’s Estate, 13 N.Y.S.2d 597, 
171 Misc. 732. 

92. N.J.—Meyer v. Madreperla, 53 
A. 477, 68 N.J.Law 258, 96 Am.S.R. 
536, 

R.I.—-Bonanno v. Prudential Ins. Co. 
of America, 3 A.2d 249, 6 R.I. 
78. 

Vt.—Tyrrell v. Prudential Ins. Co. 
of America, 192 A. 184, 109 Vt. 6, 
115 A.L.R. 392. 

17 C.J. p 1173 note 94. 

93. U.S.—^Winder v. Consolidated 
Underwriters, D.C.Tex., 25 F.Supp. 
451, reversed on other grounds, C. 
C.A., 107 P.2d 973. 

Ga.—^National Life & Accident Ins. 
Co. V. Hankerson, 175 S.E. 590, 592, 
49 Ga.App. 350, citing Corpus Juris 
Md.—Robb V. Horsey, 181 A. 348, 169 
Md. 227. 

Miss.—^Watson v, Watson, 171 So, 
701, 177 Miss. 767, 

Neb.—Ericsson v. Streitz, 273 N.W. 

17, 132 Neb. 692. 

17 C.J. p 1173 note 85' 

94. Ga.—^National Life & Accident 
Ins. Co. V. Hankerson, 175 S.E. 590, 
49 Ga.App. 350. 

Ind.^Eqmtable Life Assur. Soc. of 
the U. S. V. James, 127 N.E. 11, 
. 73 Ind.App.* 186. 

Iowa.—Lemire v. , National Life 
Ass’n., 191 N.W.-67,, 194 Iowa 1245. 
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Ky.—Commonwealth Life Ins. Co. 
V. Wood’s Adm'x, 92 S.W.2d 351, 
263 Ky. 361—Columbia Life Ins. 
Co. V. Perry’s Adm’x, 68 S.W.2d 
393, 252 Ky. 793. 

Mo.—Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S.W.2d 31, af¬ 
firmed 33 S.W.2d 118, 326 Mo. 875. 
17 C.J. p 1173 note 86. 

Mere rumor that person was alive 
which on investigation proves to 
be without foundation is not suffi¬ 
cient.—Moore v. Parker, 34 N.C. 123.- 

95. Mich.—Ledger v. Northwestern 
Mut. Life Ins. Co., 241 N.W. 803, 
258 Mich. 26. 

96. Ill.—Piersol v. Massachusetts 
Mut. Life Ins. Co., 260 Ill. App. 
578. 

97 . U.S.—Penn Mut. Life Ins. Co. 
V. Tilton, C.C.A.N.M., 84^F,2d 10. 

Ill,—^Whitten v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 281 
Ill.App. 539. 

Ind.—^Equitable Life Assur. Soc. of 
the U. S. V. James, 127 N.E. 11, 78 
Ind.App. 186. 

Iowa.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, 
Wis., 248 N.W. 295, 216 Iowa 121. 
N.J.—Meckert v. Prudential Ins. Co. 
of America, 176 A. 587, 114 N.J.Law 
320. 

Tenn.—Dushan v. Metropolitan Life 
Ins. Co., 14 Tenn.App. 422, 430, cit¬ 
ing Corpus Juris. 

98. N.Y.—Stevens v. Metropolitan 
Life Ins. Co., 273 N.Y.S. 638, 151 
Misc. 676. 

99 . Colo.—Kansas City Life Ins. 
Co. V. Marshall, 268 P. 52.9, 532, 
84 Colo. 71, 61 A.L.R. 1321, quoting 

Corpus Juris. 

Ga.—Gantt v. American Nat. Ins. Co., 
160 S.E. 345, conformed to 160 S.E. 
879, 44 Ga.App. 118, and reversing 
154 S.E. 213, 41 Ga.App. 627. 

Minn.—Goodier v. Mutual Life Ins. 
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English rule,i which is followed apparently by most 
cases, is that the presumption is of death only and 
not of the time of death, which is to be determined 
by the facts and circumstances of each particular 


case.2 Another 
American rule,^ 
occurred at the 
either of these 


Co. of New York, 196 N.W. 662, 
158 Minn. 1, 34 A.L.R. 1383. 

Views cornTbined 

(1) The presumption death 

arising from unexplained absence 
“extends only to the single fact of 
death, and may not be invoked to 
determine the time of death with¬ 
in the period . . . although in 

this state it may be presumed that 
death occurred immediately upon 

"the expiration of the period of seven 
years.“—Robb v. Horsey, 181 A. 348, 
351, 169 Md. 227, citing Corpus 

Juris. 

(2) While the statute does not 
create any presumption as to the 
time of death within the seven 
years* absence, it does not interfere 
with the presumption that, when a 
thing is proved to exist, it will be 
presumed to continue to exist until 
the contrary is shown, and hence, 
when one is alive on the last 
occasion when he was seen, it is 
presumed, in the absence of any 
evidence of his having died, that he 
continued to live until the ex¬ 
piration of the seven years’ absence. 
—Glassock V. Weare, 234 S.W. 216, 
192 Ky. 654. 

At tile latest 

Person who disappears will be 
presumed to have died at the latest 
within seven years of time when 
he was last heard from.—Langrick 
v. Rowe, 209 N-Y.S. 22, 212 App.Div. 
404. 

1. Ga.—Gantt v. American Nat. Ins. 
Co., 160 S.E. 345, 346, citing Cor¬ 
pus Juris, conformed to 160 S.E. 
879, 44 Ga.App. 118, and reversing 
154 S.E. 213, 41 Ga.App. 627—Pfen¬ 
ning V. Life Ins. Co. of Virginia, 
4 S.E.2d 682, 60 Ga.App. 706. 

N.Y.—Falk V. Empire State Degree 
of Honor of Stockton, 256 N.Y.S. 
794, 797, 143 Misc. 486, citing Cor¬ 
pus Juris. 

17 C.J, p 11,74 note 2. 

2 . U.S. — ^Mutual Life Ins. Co. of 
New York v. Zimmerman, C.C.A. 
Fla., 75 P.2d 758~CIaywell v. In¬ 
ter-Southern Life Ins. Co, of Louis¬ 
ville, Ky-, C.C.A.Ark., 70 F.2d 569 
—U. S. V. Hayman, C.C.A.Tex., 62 
F.2d 118, afllrming, D.C., Hayman 
V. XT, S., 51 F.2d 800—Browne v. 
New York Life Ins. Co., C.C.A.Mo., 
57 F.2d 62—Howard v. U, S., D.C. 
Wash., 28 F.Supp. 985. 

Ala,—^National Life & Accident Ins. 
Co. v. Ruffin, 187 So. 488, 237 Ala. 
401 —Bisenberg v. Stein, 133 So. 
281, 283, 222 Ala. 576, citing Cor¬ 
pus Juris, 

Ark.—Metropolitan Life Ins. Co. v. 
Fry, 41 S.W.2d 766, 184 Ark. 23. 


Colo.—Kansas City Life Ins. Co. v. 
Marshall, 268 P, 529, 532, 84 Colo 
71, 61 A.L.R. 1321, quoting 'Corpus 

Juris. 

Ga.—Ingram v. Metropolitan Life 
Ins. Co., 139 S.E. 363, 37 Ga.App. 
206. 

Idaho.—Gaffney v. Royal Neighbors 
of America, 174 P. 1014, 31 Idaho 
549. 

Ill.—Keystone Steel & Wire Co. v. 
Industrial Commission, 124 N.E. 
542, 289 Ill. 587. 

Iowa.—In re Schlicht’s Estate, 266 N. 
W. 556, 221 Iowa 889—Hicks v. 
Modern Woodmen of America, 213 
N.W. 236, 203 Iowa 596—Richey v. 
Sovereign Camp of Woodmen of 
the World, 168 N.W. 276, 184 Iowa 
10, L.R.A.1918P 1116. 

Ky.—Glassock v. Weare, 234 S.W. 
216, 192 Ky. 654. 

Md,—Robb V. Horsey, 181 A. 348, 351, 
169 Md. 227, citing Corpus Juris. 
Mich.—Griffin v. Northwestern Mut. 
Life Ins- Co., 229 N.W. 509, 250 
Mich. 185. 

Minn.—Carlson v. Equitable Life As- 
sur. Soc. of U. S., 246 N.W. 370, 
188 Minn. 43—Goodier v. Mutual 
Life Ins. Co. of New York, 196 N. 
W. 662, 158 Minn. 1, 34 A.L.R. 1383 
—Blkund V. Supreme Council of 
the Royal Arcanum, 187 N.W. 826, 
152 Minn. 20. 

Mo.—Ferril v. Kansas City Life Ins. 
Co., 137 S.W.2d 577—Bailey v. Met¬ 
ropolitan Life Ins. Co., App., 115 
S.W.2d 151, certiorari quashed 
State ex rel. Metropolitan Life Ins. 
Co. V. Shain, 121 S.W.2d 789, 343 
Mo. 435—Goodloe v. Metropolitan 
Life Ins. Co., App., 115 S.W.2d 11— 
Williams v. National Life & Ac¬ 
cident Ins. Co., 1 S.W.2d 1034, 222 
Mo.App. 355—In re Buck's Estate, 
220 S.W. 716, 204 Mo.App. 1. 

Neb.—Masters v. Modern Woodmen 
of America, 169 N.W, 1, 102 Neb. 
672. 

N.Y.—Schneiderman v. Mutual Life 
Ins. Co. of New York, 290 N.Y.S. 
388, 160 Misc. 680, reversed on 
other grounds Schneiderrhan v. 
Mutual Life Ins. Co., 3 N.Y.S.2d 
35, 166 Misc. 735—In re Katz’s 
Estate, 239 N.Y.S. 722, 135 Misc. 
861. 

N.C.—Bridges v. Shenandoah Life 
Ins. Co., 183 S.E. 372, 209 N.C. 
282 —Stevenson v. Wachovia Bank 
& Trust Co., 161 S.E. 728, 202 N.C. 
92—Lewis v. Lewis, 115 S.E. 885, 
185 N.C. 5—^Beard v. Sovereign 
Lodge, W. O. W., 113 S.E. 661, 662, 
184 N.C. 154, citing Corpus Juris. 
Okl.—The Praetorians v. Phillips, 88 
P.2d 647, 184 Okl. 521—Kansas 

1064 


view, sometimes referred to as the 
is that death is presumed to have 
expiration of seven years.^ Under 
views, the burden is on the party 

City Life Ins. Co. v. Bancroft, 36 
P.2d 288, 169 Okl. 139. 

Tex.—Southland Life Ins. Co. v. Nor¬ 
wood, Civ.App., 76 S.W.2d 166, 
error dismissed. 

Vt.—Tyrrell v. Prudential Ins. Co. of 
America, 192 A. 184, 109 Vt. 6, 115 
A.L.R. 392. 

Wash.—Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302— 
Ireland v. Metropolitan Life Ins. 
Co., 49 P.2d 469, 184 Wash. 1— 
Peterson v. Northwestern Mut. Life 
Ins. Co., 235 P. 15, 134 Wash. 172— 
Fordyce v. Modern Woodmen of 
America, 225 P. 434, 129 Wash. 
364. 

Wis.—In re Ott's Estate, 279 N.W. 
618, 228 Wis. 462—Delaney v. Met¬ 
ropolitan Life Ins. Co., 257 N.W. 
140, 216 Wis. 265. 

17 C.J. p 1174 note 3. 

“The reason for this rule was stat¬ 
ed by Lord Denman, C.J., thus 
. . . ‘When nothing is heard of 

a person for seven years, it is ob¬ 
viously a matter of complete uncer¬ 
tainty at what point of time in 
those seven years he died: of all the 
points of time, the last day is the 
most improbable, and most inconsis¬ 
tent with the ground of presuming 
the fact of death. That presumption 
arises from the great lapse of time 
since the party has been heard of; 
because it is considered extraordi¬ 
nary if he was alive, that he should 
not be heard of. In other words, 
It is presumed that his not being 
heard of has been occasioned by his 
death, which presumption arises 
from the considerable time that has 
elapsed. If you assume that he was 
alive on the last day but one of the 
seven years, then there is nothing 
extraordinary in his not having been 
heard of on the last day.'"—Gantt v. 
American Nat. Ins. Co., 160 S.E. 345, 
346, conformed to 160 S.E, 879, 44 
Ga.App, 118, and reversing 154 S.E. 
213, 41 Ga.App. 627—IT C-J, p 1174 
note 6. 

I 3'r Ga.—Gantt v. American Nat. Ins, 

' Co., 160 S.E, 345, conform\ed to I6D 
S.E. 879V 44 Ga.App. 118., and re¬ 
versing 154 S.E, 213, 41 Ga.App. 
627—Pfenning v. Life Insi Co. of 
Virginia,. 4 SlEl2d 682, 60* GaApp. 
T0'6. 

4. H.S.—Massachusetts Bonding & 
Insurance Co>, v. Holman,, CC’.A. 
Or:,, 62 P;2'd 90)2)—IT. S. v.. OTrien, 
C:C.A.Va.„ 51 JB^.M 37 —English v. 
U.. S., DiClMd., 2® F.2d 335, 

Cal.—^Minnisi v.. Equitable Life' As- 
sur;. Sbc. of H. 2.67 F.. 53a„ 104^ 
I Cal. l&O. 
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alleging death before the expiration of the period 
to prove it,S Another view is that death is pre¬ 
sumed to have occurred at the date of the disap¬ 
pearance.^ 

Where the rights involved accrued after the ex¬ 
piration of the presumptive period, it is not neces¬ 
sary to prove the exact time of death.'^ 


§ 9. Evidence as to Fact of Death 

Death may be proved by direct or cfrcumstantial evi¬ 
dence or by proof of facts estabilshing a presumption of 
death. 

In civil cases, death may be proved by proof of 
facts raising a presumption of death,^ or by di¬ 
rect evidence.^ Death may also be proved in 


Ga.—Pfenning v. Life Ins. Co. of 
Virginia, 4 S.E.2d 682, 60 Ga.App. 
706—Gantt v. American Nat. Ins. 
Co., 186 S.E. 458. 53 Ga.App. 425— 
Goode V. Tuggle, 183 S.E. 850, 52 
Ga.App. 510—National Life & Ac¬ 
cident Ins. Co. V. Hankerson, 175 

S.E. 590, 49 Ga.App. 350—American 
Nat. Ins. Co. v. Gantt, 169 S.E. 133, 
46 Ga.App. 744. 

Ill.—Guild V. Metropolitan Life Ins. 
Co., 25 N.E.2d 558, 303 Ill.App. 509 
•—Davis V. Metropolitan Life Ins. 
Co., 2 N.E.2d 141, 285 Ill.App. 398 
- —Campbell v. Northwestern Mut. 

Life Ins. Co., 281 Ill.App. 158. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Meade, 134 S.W.2d 960, 281 Ky. 36 
—Western & Southern Life Ins. Co. 
V. Nagel, 203 S.W. 192, 180 Ky. 
476. 

Md.—Brotherhood of Locomotive 
Firemen & Engineers v. Nash, 125 
A, 441, 144 Md. 623. 

N.J.—Sillart v. Standard Screen Co., 
194 A. 787, 119 N.J.Law 143. 

N.Y.—Zmner v. First Bronx Bak¬ 
ers’ Mut. Aid Ass’n, 263 N.Y.S. 121, 
147 Misc. 47—Falk v. Empire State 
Degree of Honor of Stockton, 256 
N.Y.S. 794, 797, 143 Misc. 486, cit¬ 
ing Corpus Juris. 

Ohio.—Young v. Young, 10 Ohio App. 
351. 

Pa.—Panning v. Equitable Life As- 
sur. Soc. of the United States, 107 
A. 715, 264 Pa. 333—Ryan v. Pru¬ 
dential Ins. Co., of America, 4 A. 
2d 812, 135 Pa.Super. 166—Elliott 
V. Prudential Ins. Co. of Ameri¬ 
ca, 76 Pa.Super. 534—In re Lever- 
ing’s Trust, 9 Pa.Dist. & Co. 328— 
Peustal V. Krul, 8 Pa.Dist. & Co. 
369. 

Wis.—^Dobelin v. Ladies of the Mac¬ 
cabees of the World, 174 N.W. 897, 
171 Wis. 54. 

17 C.J. p 1174 note 5. 

Stated differently, the presumption 
of continued life operates until the 
expiration of the period.! 

Cal.—In re Christin's Estate, 17 P. 

2d 1068, 12 8 Cal.App. 625. 

Ga.—Gantt v. American Nat. Ins. 
Co., 160 S.E. 345, conformed to 
160 S.E. 879, 44 Ga.App. 118, and 
reversing 154 S.E. 213, 41 Ga.App. 
627. 

Ill.—Ely V. Prudential Ins. Co. of 
America, 247 Ill.App. 345. 

Ky.—Mutual Life Ins. Co. of New 
York V. Louisville Trust Co., 269 
S.W. 1014, 207 Ky. 654. 

Mich.—-Ferris v. American Ins. Un¬ 


ion, 222 N.W. 744, 245 Mich. 548, 
65 A.L.R. 1033. 

Minn.—Goodier v. Mutual Life Ins. 
Co. of New York, 196 N.W. 662, 
158 Minn. 1, 34 A.L.R. 1383. 

Mo.—Bailey v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 151, cer¬ 
tiorari quashed State ex rel. Met¬ 
ropolitan Life Ins. Co. v. Sham, 
121 S.W.2d 789, 343 Mo. 435. 

Neb.—Munson v. New England Mut. 
Life Ins. Co. of Boston, 254 N.W. 
496, 126 Neb. 775. 

Ra.—Young V. Sweigart, 69 Pa.Super. 
525—Ricketts v. American Ins. Un¬ 
ion, 16 Pa.Dist. & Co. 215. 

S.C.—Price v. Life Ins. Co. of Vir¬ 
ginia, 176 S.E. 312, 173 S.C. 407. 
Vt.—Tyrrell v. Prudential Ins. Co. 
of America, 192 A. 184 109 Vt. 6, 
115 A.L.R. 392. 

Bate of judicial declaration 

(1) One who has not been heard 
of for many years will be presumed 
to have di^d at the end of the 
seven-year period extending from 
the date when last heard from, and 
not as of the date when his death 
is judicially declared.—In re Rowe, 
189 N.Y.S. 395, 197 App.Div. 449, 
affirming In re Rowe’s Estate, 170 
N.Y.S. 742, 103 Misc. Ill, affirmed 
134 N.E. 569, 232 N.Y. 554, reargu¬ 
ment denied 134 N.E. 586, 232 N.Y. 
596, and remittitur denied 134 N.E. 
599, 232 N.Y. 628. 

(2) Insured’s absence unheard 
from for over seven years, and sur¬ 
rogate’s finding of death, created re¬ 
buttable presumption of death as of 
date of surogate’s decree.—Falk v. 
Empire State Degree of Honor of 
Stockton, 246 N.Y.S. 649, 138 Misc. 
697—In re Wyllie’s Estate, 236 N.Y. 
S. 370, 134 Misc. 715. 

Survivorship 

One presumed dead by reason of 
seven years’ unexplained absence is 
held to have survived one who died 
during the period. 

Ga.—Goode v. Tuggle, 183 S.E. 850, 
52 Ga.App. 510. 

Mo.—In re Buck’s Estate, 220 S. 

W. 716, 204 Mo.App. 1. 

Pa.—Young V. Sweigart, 69 Pa.Super. 
525. 

5 . U.S.—U. S. V. Hayman, C.C.A. 
Tex., 62 P.2d 118, affirming, D.C., 
Hayman v. U. S., 51 F.2d 800. 
Ala,—^National Life & Accident Ins. 
Co. V. Ruffin, 187 So. 488, 237 Ala. 
401—Eisenberg v. Stein, 133 So. 
281, 222 Ala. 576. 
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Cal.—Solomon v. Redona, 198 P. 

643, 52 Cal.App. 300. 

Ky.—Commonwealth Life Ins. Co. v. 
Caudill’s Adm'r, 99 S.W.2d 745, 266 
Ky. 581. 

Mich.—Griffin v. North^vestern Mut< 
Life Ins. Co., 229 N.W. 509, 250 
Mich. 185. 

Mipn —Sherman v. Minnesota Mut. 
Life Ins. Co., 255 N.W. 113, 191 
Minn, 607—Carlson v. Equitable 
Life Assur. Soc. of U. S., 246 N.W. 
370, 188 Minn. 43—Goodier v. Mut¬ 
ual Life Ins. Co. of New York, 196 
N.W. 662, 158 Minn. 1, 34 A.L.R. 
1383. 

Neb.—^Wells v. Equitable Life Assur. 
Soc. of U. S., 266 N.AV. 597, 130 
Neb. 722—Munson v. New England 
Mut- Life Ins. Co. of Boston, 254 
N.W. 496, 126 Neb. 775. 

N.Y.—In re Katz’s Estate, 239 N.Y. , 
S. 722, 135 Misc. 861. 

Pa,—Fanning v. Equitable Life As¬ 
sur. Soc. of the United States, 107 
A. 715, 716, 264 Fa. 333, quoting 
'Corpus Juris. 

Vt.—Tyrrell v. Prudential Ins. Co. 
of America, 192 A. 184, 109 Vt. 6, 
115 A.L.R. 392. 

Wash.—Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 

1—Peterson v. Northwestern Mut. 
Life Ins. Co., 235 P. 15, 134 Wash. 
172. 

Wis.—Delaney v. Metropolitan Life 
Ins. Co., 257 N.W. 140, 216 Wis. 
265. 

17 C.J. p 1175 note 10. 

6. S.C.—^Naisor v. Brockaway, 9 S. 
C.Eq. 449, 450. 

17 C.J. p 1175 note 7. 

7. N.Y.—In re Katz’s Estate, 239 N. 
Y.S. 722, 135 Misc. 861. 

8. N.Y.—Luby v. Washington Ster¬ 
ling Corporation, 214 N.Y.S. 595, 
216 App.Div. 255. 

Tex.—Sovereign Camp, W. O. W v. 
Patton, 295 S.W. 913, 117 Tex. 1, 
modifying Civ.App., 290 S.W- 237 
—Sovereign Camp, Woodmen of 
the World, v. Piper, Civ.App., 222 
S.W. 649. 

9. Tex.—Sovereign Camp, W. O. W. 
V. Patton, 295 S.W, 913, 117 Tex. 
1, modifying, Civ.App., 290 S.W. 
237. ♦ 

Proof of death in criminal cases see 
the C.J.S. title Homicide § 312, 
also 30 C.J. p 285 note 45-p 286 
note 57. 

An ordinary eyewitness may tes¬ 
tify that a person was dead or alive 
when seen by him;^ this is matter of 
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some instances by circumstantial evidence.io Wide supposed to afford some light tending to establish 

latitude is allowed in the admission of evidence to or refute it, for remote acts as well as remote con- 

prove death.li Thus any facts or circumstances sequences are excluded.13 The age and health of 

relating to the habits, character, condition, affec- the absentee,his purpose at the time he left,i5 

tions, attachments, prosperity, and objects in life, any peril that he may have encountered,^® the dura- 

which usually control the conduct of men and are tion of his absence,!'^ his failure to claim rights,!® 

the motives of their actions, are competent evi- the absence of tidings,!® and the extent of the 

dence from which may be inferred the death of search made^O are all proper for consideration, 
one absent and unheard from, whatever may have 

been the duration of such absence,!^ but these facts Weight and sufficiency. The general rules with 

must have occurred, or the character have been reference to the weight and sufficiency of evidence 

recognized, within such reasonable time prior to the in civil actions apply to evidence introduced to es- 
death sought to be proved that they may justly be tablish the fact of death.®! inference of death. 


fact and not mere opinion, or at 
least it is within the rule permit¬ 
ting a witness to state such in¬ 
stantaneous conclusions from a com¬ 
plex variety of facts. 

N.T.—Matter of Hermann, 136 N.Y.S. 
944, 75 Misc. 599, affirmed 140 K.Y, 
S, 743, 155 App.Div. 923. 

Pa.—Commonwealth ex rel. Trustees 
of Mother’s Assistance Fund of 
Philadelphia County v, Powell, 26 
Pa.Dist. 99, 44 Pa.Co. 622, 19 

Dauph.Co. 361, reversed on other 
grounds 100 A. 964, 256 Pa. 470, Ij. 
R.A.1917E, 1150. 

10 . U.S.—Browne v. New York Life 
Ins. Co., C.C.A.MO., 57 P.2d 62. 

Ark.—Jackson v. Richardson, 33 S. 

W.2d 1095, 182 Ark. 997. 

Cal.—Lesser v. New York Life Ins. 

Co., 200 P. 22, 53 Cal.App. 236. 
Ga.—Travelers’ Ins. Co. v. Sheppard, 
12 S.B. 18, 85 Ga. 751. 

HI.—Steen v. Modern Woodmen of 
America, 129 N.E. 546, 296 Ill. 
104, 17 A.L.R. 406—Veselsky v. 

Bankers’ Life Ins. Co., 248 Ill.App. 
176. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Meade, 134 S.W.2d 960, 281 Ky. 
36. 

N.C.—^Free v. Life Ins. Co. of Vir¬ 
ginia, 180 S.B. 28, 30, 176 N.C. 295, 
quoting Corpus Juxis. 

Pa—^Ryan v. Prudential Ins. Co. of 
America, 4 A.2d 812, 135 PaSuper. 
166. 

Tex.—Sovereign Camp, W. O. W. v. 
Patton, 295 S.W. 913, 117 Tex. 1, 
modifying, Civ.App., 290 S.W. 237 
—Jackson v. Wallace, Civ.App., 
239 S.W. 698, affirmed, Com.App., 
252 S.W. 745. 

17 C.J. p 1176 note 28. 

11 . Tex.—^Jackson v. Wallace, Com. 
App., 252 S.W. 745, affirming, Civ, 
App., 239 S.W. 698. 

Competent evidence ' 

(1) “Death must be proved by 
competent evidence.”—Bracy v. 
Bracy, 3 N.Y.S.2d 827, 831, 167 Misc. 
253. 

(2) Competency of evidence to 
prove death within the rule as to 
proof of facts of family history see 


the C.J.S. title Evidence § 168, also 
22 C.J. p 172 notes 73-83. 

(3) Coroner’s inquest see Coron¬ 
ers, 20 C.J.S. § 27. 

(4) Death certificate or record see 
the C.J.S. title Evidence §§ 640, 642, 
644, also 17 C.J. p 1178 notes 67- 
71. 

(5) Hearsay evidence, general and 
family reputation, and entries in 
family Bible see the C.J.S. title Evi¬ 
dence § 168, also 17 C.J.S. p 1176 
note 33-p 1177 note 46, p 1178 notes 
60-65. 

Recitals in ancient documents 
may be evidence of death.—^Norris 
V. Hall, 82 N.W. 832, 124 Mich. 170— 
17 C.J. p 1178 notes 62-65. 

12 . Colo.—^Kansas City Life Ins. 
Co. V. Marshall, 268 P. 529, 84 Colo. 
71, 61 A.L.R. 1321. 

Iowa.—^Hicks v. Modern Woodmen of 
America, 213 N.W. 236, 203 Iowa 
596. 

N.Y.—In re Katz’s Estate, 239 N.Y.S. 
722, 135 Misc. 861. 

Okl.—Gaylor v. Atlas Life Ins. Co., 
90 P.2d 661, 185 Okl. 163, 

S.C.—^Fi'ee v. Life Ins. Co. of Vir¬ 
ginia, 180 S.E. 28, 30, 176 S.C. 295, 
quoting Corpus Juris. 

Tex.—Sovereign Camp, Woodmen of 
the World v. Piper, Civ.App., 222 

5. W. 649, 

Vt.—Tyrrell v. Prudential Ins. Co. 
of America, 192 A. 184, 109 Vt. 

6, 115 A.L,R. 392. 

Wash.—Butler v. Supreme Court of 
L O. F. P., 110 P. 1007, 60 Wash. 
171. 

17 C.J. p 1176 note 29—1 C.J. p 503 
note 29. 

13 . Iowa.—Tisdale v. Connecticut 
Mut. L. Ins. Co., 28 Iowa 12. 

S.C.—Free v. Life Ins. Co. of Vir¬ 
ginia, 180 S.E. 28, 30, 176 S.C. 
295, quoting Corpus Juris. 

14 . Colo.—^New York L. Ins. Co. y) 
Hoick, 151 P. 916, 59 Colo. 416. 

N.Y.—In re Katz’s Estate, 239 N.Y.S. 
722, 135 Misc. 861, 

15 . Vt.—Tyrrell v. Prudential Ins. 
Co. of America, 192 A. 184, 109 
Vt. 6, 115 A.L.R: 3'92. 
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16 . Mass.—Hanzes v. Flavio, 125 N. 
E. 612, 234 Mass. 320. 

17 . La.—^Marrero v. Nelson, 116 So. 

722, 166 La. 122—Clay v. Dis¬ 

trict Grand Lodge No. 21, G. U. 0. 

O. F. of Louisiana, App., 154 So. 
654. 

Tex.—Carter v. Barnes, Civ.App., 16 
S.W.2d 136, reversed, on other 
grounds, Com.App., 25 S.W.2d 606. 

18 . Cal.—In re Christin’s Estate, 17 

P. 2d 1068, 128 Cal.App. 625. 

18. N.J.—Dobbelaar v. Hughes, 156 
A. 469, 109 N.J.Eq. 200. 

Tex.—Thetford v. Modem Woodmen 
of America, Civ.App., 273 S.W. 
666 . 

20. Tex.—Thetford v. Modern Wood- 
• men of America, supra. 

Notice to insurer of disappearance 
is admissible.—Shaw v. Prudential 
Ins. Co. of America, 8 P.2d 431, 166 
Wash. 652. 

21. Tex.—Thetford v. Modern Wood¬ 
men of America, Civ.App., 273 S. 
W. 666. 

17 C.J. p 1175 note 11, p 1178 note 
73. 

Preponderance of probabilities 

Death must be established by “a 
preponderance of probabilities of a 
quality befitting the nature of the 
subject matter and its hazards,”— 
In re Wyllie’s Estate, 236 N.Y.S. 
370, 374, 134 Misc. 715. 

Where probabilities are equal, a 
finding of either life or death is 
warranted.—Thetford v. Modem 
Woodmen of America, Tex.Civ.App., 
273 S.W. 666. 

Evidence held sufficient 

(1) To warrant finding of death. 
Ark.—^Jackson v. Richardson, 33 S. 

W.2d 1095, 182 Ark. 997. 

Colo.—^Kansas City Life Ins. Co. v. 
Marshall, 268 P. 529, 84 Colo. 71, 
61 A.L.R. 1321. 

Fla.—Baker v. Peavy-Wilson Lum¬ 
ber Co., 192 So. 193. 

Ill.—Spencer v. Means, 231 Ill.App. 
351. 

Kan.—McKay v. Kansas Compensa¬ 
tion Board, 266 P. 935, 124 Kan. 
120 . 

Lai—Clay v. District Grand Lodge 
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founded on a reasonable probability, must prevail 
against mere possibilities .22 However, it has been 
held that one whose unexplained absence has not 
lasted seven years cannot be held to be dead unless 
the facts create an irresistible inference that he 
died in a clearly identified disaster.23 The mere 
fact of disappearance is insufficient to warrant a 
finding of death.24 

Letters of administration. According to some 
authorities letters of administration are admissi- 
ble25 and are in themselves prima facie evidence 
of the death of the person on whose estate they are 
granted. 2 6 Such evidence is not conclusive^^ and 


indeed is regarded as very w^eak and unsatisfactory 
and is easily overcome. According to other au¬ 
thorities letters of administration merely establish 
the authority of the person appointed and are not 
admissible or prima facie evidence of death.2^ 

§ 10. Evidence as to Time of Death 

The time of death is a fact to be proved as any other 
fact and may be established by circumstantial evidence. 

In civil cases, the time of death is a fact to be 
proved as any other fact,^^ and may be established 
by circumstantial evidence.^i Any circumstances 


No. 21 , G, IT. O. O. P. of Louisiana, 
App., 154 So. 654. 

Mich.—Ledger v. Northwestern Mut. 
Life Ins. Co., 241 N.W. 803, 258 
Mich. 26. 

Miss.—McLeod v. Bridges, 178 So. 
321, ISO Miss.^585. 

Neb.—Batth v.* Metropolitan Life 
Ins. Co., 290 N.W. 902, 137 Neb. 
676. 

Pa.—Groner v. Supreme Tent of 
Knights of Maccabees of the 
World, 108 A. 437, 265 Pa. 129. 
Tenn.—Dushan v. Metropolitan Life 
Ins. Co., 14 Tenn.App. 422. 

Tex.—Heralds of Liberty v. Fern, 
Com.App., 296 S.W. 498, affirming, 
Civ.App., 289 S.W. 87—Jackson v. 
Wallace, Civ.App., 239 S.W. 698, 
affirmed, Com.App., 252 S.W. 745. 
Wash.—Fordyce v. Modern Woodmen 
of America, 225 P. 434, 129 Wash. 
364. 

(2) To warrant finding of life. 

La.—Bennett v. Equitable Life As- 
sur. Soc. of U. S., 156 So. 290, 180 
La. 238. 

Tex.—Sovereign Camp, W. O. W. v. 
Patton, 295 S.W. 913, 117 Tex. 1, 
modifying, Civ.App., 290 S.W. 237. 
Evidence held insufficient to war¬ 
rant a finding of death. 

Me.—^Wilson v. Prudential Ins. Co. of 
America, 166 A. 57, 132 Me. 63. 
N.Y.—^In re Guaranty Trust Co. of 
New York, 19 N.Y.S.2d 986—In re 
Haller’s Estate, 211 N.T.S. 624. 

HI health is not sufficient to war¬ 
rant finding of death within four 
years of disappearance where death 
was not likely to follow soon in the 
ordinary course of the disease.— 
Goodier v. Mutual Life Ins. Co. of 
New York, 196 N.W. 662, 158 Minn. 
1, 34 A.L,.R. 1383. 

22. Neb.—Munson v. New England 
Mut Life Ins. Co. of Boston, 254 
N.W. 496, 126 Neb. 775.^ 

23. N.Y.—In re Katz^s Estate, 239 
N.Y.S. ^ 722, 135 Misc. 861—In re 
Guaranty Trust Co. of New York, 
19 N.Y.S.Bd 985. 

24 . Mo.—Karst v. Chicago Fraternal 
Life Ass'n, App., 22 S.W.2d 178. 


N.Y.—In re Schach’s Will, 254 N.Y.S. 
707, 142 Misc. 436. 

25. Ga—Georgia Life Ins. Co. v. 
McCranie, 78 S.E. 1115, 12 Ga.App. 
855. 

26. Mo.—^In re Buck’s Estate, 220 S. 
W. 716, 204 Mo.App. 1. 

Ohio.—Oglesby v. Rose, 11 Ohio N. 

P.,N.S., 188. 

17 C.J. p 1177 note 47. 

Letters of administration as evi¬ 
dence of authority of representa¬ 
tive see the C.J.S. title Executors 
and Administrators § 74, also 23 
C.J. p 1084 note 43-p 1085 note 
53. 

lu Pennsylvania 

(1) The text rule has been fol¬ 
lowed.—^Wiggins V. Western & South¬ 
ern Life Ins. Co., 173 A. 751, 114 
Pa. Super. 198. 

(2) There is authority to the con¬ 
trary.—^Elliott V. Prudential Ins. Co., 
25 Pa.Dist. 59, 44 Pa.Co. 369. 
Foreign probate of will 

(1) Is evidence of the death of 
the testator.—^Keenon v. Burkhardt, 
Tex.Civ.App., 162 S.W. 483. 

(2) Is no evidence of death.—^In 
re Guaranty Trust Co. of New York, 
19 N.Y.S.2d 985. 

27 . Pa.—^Wiggins v. Western & 
Southern Life Ins. Co., 173 A. 751, 
114 Pa.Super. 198—^Volmer v. John 
Hancock Mut. Life Ins. Co., 101 
Pa.Super. 117. 

28 . Mo.—In re Buck’s Estate, 220 S. 
W. 716, 204 Mo.App. 1—^Davis v. 
Gillilan, 71 Mo.App. 498. 

Ohio.—Oglesby v. Rose, 11 Ohio N. 

P.,N.S., 188.' 

Estoppel 

(1) As against adult heirs, how¬ 
ever, who may have received a dis¬ 
tributive share of an estate, the 
granting of letters of administration 
on the ancestor’s estate would doubt¬ 
less be conclusive of th^e death of 
such ancestor in a suit against his 
estate by a creditor of deceased.-— 
Aultman v. Timin,* 93 Ind. 158. 

(2) Proceedings which were suf¬ 
ficient to justify decrees for ad¬ 
ministration and distribution of es¬ 
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tate of one of the next of kin who 
had disappeared created presumption 
of death of such kin as against con¬ 
tention of an heir of such kin who 
had received his share of estate of 
km that the estate was not dis¬ 
tributed on a presumption of the 
death of the kin.—Jahnke v. Selle, 
13 N.E.2d 980, 368 Ill. 268. 

29. U.S.—Swanson v. U. S., B.C.N.Y., 

3 F.Supp. 813. 

N.Y.—Bering v. U. S. Trust Co. of 
New York, 193 N.Y.S. 753, 201 
App.Div. 35—In re Rowe, 189 N. 
T.S. 395, 197 App.Div, 449, affirm¬ 
ing In re Rowe’s Estate, 170 N.Y. 
S. 742, 103 Misc. Ill, affirmed 134 
N.E. 569, 232 N.Y. 554, reargu¬ 
ment denied 134 N..E. 586, 232 N, 
Y, 586, and remittitur denied 134 
N.E. 599, 232 N.Y. 628—In re 

Katz’s Estate, 239 N.Y.kj. 722, 135 
Misc. 861—In re Guaranty Trust 
Co. of New York, 19 N.Y.S.2d 985. 
17 C.J. p 1177 notes 51-54, p 1178 
notes 55-57. 

30 . Cal.—In re Chris tin’s Estate, 17 
P.2d 1068, 128 Cal.App. 625. 

Letters of administration are not 

admissible to prove the time of 
death. 

N.Y.—Bering v. U. S. Trust Co. of 
New York, 193 N.T.S. 753, 201 
App.Div. 35. 

Tex.—English v. Murray, 13 Tex. 
366. 

Estoppel 

That wife, suing on husband's life 
insurance policy on presumption of 
death because of absence . for more 
than seven years, had already pro¬ 
cured divorce from her husband on 
the ground of desertion, was not 
necessarily inconsistent with her po¬ 
sition that he died prior to the time 
of her instituting such divorce ac¬ 
tion.—Campbell v. Northwestern 
Mut. Life Ins. Co., 281 Ill.App. 158. 

31. Ala.—Metropolitan Life Ins. Co. 
V. James, 144 So. 33, 34, 225 Ala. ' 
661, citing Corpus Juris. 

Cal.—^Lesser v. New York Life Ins. 

Co., 200 P. 22, 53 Cal.App, 236. 

Ky.—Mutual Life Ins. Co. of New , 
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from which an inference of life or death may he 
drawn,^2 guch as the health, ag-e, habits, disposi¬ 
tion, manner of life, pecuniary circumstances, and 
family relations of a person who has disappeared,^^ 
and any conduct indicating- or contradicting an in¬ 
tent to commit suicide,^^ are all proper for consid¬ 
eration. An inference of immediate death may be 
drawn if a person last seen in a state of imminent 
peril has never been seen or heard from since^^® 
or is found dead shortly thereafter.^® 

Neither the presumption of death arising from 
seven years’ unexplained absence nor the rule that 
death is deemed to have occurred at the expiration 
of the period precludes an inference that death 


may have occurred before the expiration of such 
period where there are circumstances which would 
justify a conviction that death occurred at an earli¬ 
er date,27 as for instance that the absent person, 
during the period after his disappearance, encoun¬ 
tered some specific peril, or was subject to some 
immediate danger calculated to destroy life,28 or 
where the circumstances are such as to make it 
improbable that he would have abandoned his home 
and family,22 qj- that when he left home he was in 
poor health or in a precarious physical condition,40 
or that he contemplated suicide,or by any other 
circumstances which when submitted to the test of 
reason and experience would warrant a conclusion 
of death at an earlier time.42 


York v- Louisville Trust Co., 269 
S.W. 1014, 207 Ky. 654. 

Stdclde 

(1) Any evidence supporting or 
contradicting contention that in¬ 
sured, missing for seven years, com¬ 
mitted suicide on day of his disap¬ 
pearance, was competent.—Trave¬ 
lers' Ins. Co. V. Bancroft, C.C.A.Okl., 
65 F.2d 963, certiorari denied 54 S.Ct. 
103, 290 U.S. 680, 78 L.Ed. 587. 

(2) A letter evidencing the inten¬ 
tion to commit suicide at once, is 
admissible as a part of the res 
gestse to fix the time of his death.— 
Benjamin v. District Grand Lodge 
No. 4, 1. O. B. B., 152 P. 731, 171 Cal. 
260—Rogers v. Manhattan L. Ins. 
Co., 71 P. 348, 138 Cal. 285. 

Missing vessel 

Passenger on a ship which was 
never heard from after the time of 
sailing will be held to have died 
within the longest usual duration 
of the voyage from the port of de¬ 
parture to that of the ship’s desti¬ 
nation.—Gerry v. Post, 13 How.Pr., 
N.Y., 118—Oppenheim v. Wolf, 3 

Sandf.Ch., N.Y., 571—17 C.J. p 1175 
note 9. 

32 . Ill.—Reedy v. Millizen, 40 N.E. 
1028, 155 Ill. 636. 

Ky.—^Mutual Life, Ins. Co. of New 
York V. Louisville Trust Co., 269 
S.W. 1014, 207 Ky. 654. 

N.Y.—Stouvenel v. Stephens, 2 Daly 
319. 

33 . Iowa.—Hicks v. Modern Wood¬ 
men of America, 213 N.W. 236, 203 
Iowa 596. 

17 C.J. p 1179 notes 76-78. 

34 . Ill.—Gayton v. Equitable Life 
Assur. Soc. of U. S., 245 Ill.App. 
432. 

35. U.S.—Brownlee v. Mutual Ben. 
Health & Accident Ass’n, C.C.A. 
Or., 29 F.2d 71. 

33 . Ala.—Metropolitan Life Ins. Co. 
V. James, 144 So. 33, 225 Ala. 561. 

37 . Cal.—^In re Christin’s Estate, 17 
P.2d 1068, 128 Cal.App. 625. 

Me.—^Wilson v. Prudential Ins. Co. I 


of America, 166 A. 57, 132 Me. 
63. 

Mo.—Goodloe v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 11. 

Okl.—Gaylor v. Atlas Life Ins. Co., 
90 P.2d 661, 664, 185 Okl. 163, cit¬ 
ing Corpus Juris—The Praetorians 
V. Phillips, 88 P.2d 647, 650, 184 
Okl. 521, quoting Corpus Juris. 
Pa.—In re Levering’s Trust, 9 Pa. 

Dist. & Co. 328. 

17 C.J. p 1169 note 34. 

Presumptiou that death occurred 
at expiration of period necessary to 
raise the presumption of death is re¬ 
buttable. 

Mo.—Bergman v. Supreme Tent, 
Knights of Maccabees of the 
World, 220 S.W. 1029, 203 Mo.App. 
685. 

Pa.—Fanning v. Equitable Life As¬ 
sur. Soc. of the United' States, 107 
A. 715, 264 Pa. 333. 

38. U.S.—Occidental Life Ins. Co. v. 
Thomas, C.C.AIdaho, 107 F.2d 876 
—Browne v. New York Life Ins. 
Co., C.C.A.Mo., 57 F.2d 62—Herold 
v. Prudential Ins. Co. of America, 
D.C.Pa., 23 F.Supp. 424, affirmed 
C.C.A., Prudential Ins. Co. of 

America v. Herold, 96 F.2d 996, cer¬ 
tiorari denied 59 S.Ct. 73, 305 U. 
S. 614, 83 L.Ed. 391. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Meade, 134 S.W.2d 960, 281 Ky. 

36. 

Mo.—Goodloe v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 11. 
Neb.—^Wells v. Equitable Life As¬ 
sur. Soc. of U. S., 266 N.W. 597, 
130 Neb. 722. 

Okl.—The Praetorians v. Phillips, 88 
P.2d 647, 650, 184 Okl. 521, quot¬ 
ing Corpus Juris. 

Pa.—Ryan v. Prudential Ins. Co. of 
America, 4 A.2d 812, 135 Pa.Super. 
166—Herold v. Washington Nat. 
Ins. Co., 194 A. 687, 128 Pa.Super. 
563. 

17 C.J. p 1169 note 35. 

Specific perils 

(1) Cross-country automobile trip 
alone.—Munson v. New England 

1068 


Mut. Life Ins. Co. of Boston, 254 N. 

W. 496, 126 Neb. 775. 

(2) Person suffering from suicidal 

mania left alone.—State Life Ins. 

Co. V. Sullivan, C.C.A.Cal., 58 P.2d 

741. 

39. Mich.—Sackett v. Metropolitan 
Life Ins. Co., 245 N.W. 499, 260 
Mich. 466. 

Mo,—Bailey v. Metropolitan Life 
Ins. Co., App., 115 S.W.2d 151, cer¬ 
tiorari quashed State ex rel. Met¬ 
ropolitan Life Ins. Co. v. Shain, 
121 S.W.2d 789, 343 Mo. 435—Good¬ 
loe V. Metropolitan Life Ins. Co., 
App., 115 S.W.2d 11—Schell v. Met¬ 
ropolitan Life Ins. Co., App., 3 
S.W.2d 269—Williams v. National 
Life & Accident Ins. Co., 1 S.W.2d 
1034, 222 Mo.App. 355. 

Okl.—The Praetorians v. Phillips, 88 
P.2d 647, 650, 184 Okl. 521, quoting 
Corpus jTuds. 

Tenn.—Ballinger v. Connecticut Mut. 
Life Ins. Co., 69 S.W.2d 1090, 167 
Tenn. 367. 

Tex.—Sovereign Camp, Woodmen ' of 
the World, v. Piper, Civ.App., 222 
S.W. 649. 

17 C.J. p 1169 note 36. 

40. Mo.—Goodloe v. Metropolitan 
Life Ins. Co., App., 115 S.W.2d 
11 . 

Okl.—The Praetorians v. Phillips, 88 
P.2d 647, 650, 184 Okl. 521, quot¬ 
ing Corpus Juris. 

17 C.J. p 1169 note 37. 

41. N.Y.—Sheldon v. Perris, 45 
Barb.' 124—^In re Ketcham, 5 N.Y. 
S. 566. 

17 C.J'. p 1175 note 8. 

42. U.S.—Clay well v. Inter-South¬ 
ern Life Ins. Co. of Louisville, Ky., 
C.C.A.Ark., 70 P.2d 569—Browne v. 
New York Life Ins. Co., C.C.A.Mo., 
57 F.2d 62—Rose v. U. S., D.C. 
Mass., 4 F.Supp. 340. 

Cal.—Lesser v. New York Life Ins. 
Co., 200 P. 22, 53 Cal.App. 236. 

Ky.—Pacific Mut. Life Ins. Co. v. 
Meade, 134 S.W.2d 960, 281 Ky. 36 
—Glassock V. ^ Weare, 234 S.W. 
216, 192 Ky. 654, 
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The fact of death as established by the presump¬ 
tion may be considered in fixing the time of 
death although proof of death at a certain 
time does not v^arrant an inference of death at an 
earlier time.^^ 

Weight and sufficiency. The time of death must 
be proved by a preponderance of the evidence, 
but it has been held that the proof must remove 
any reasonable probability that the person was 
alive at the stated time,^® and that, to warrant the 
inference that death occurred earlier than pre¬ 
sumed, there must be proof of such facts and cir¬ 
cumstances connected with the absent person as, 
when submitted to the test of reason and experi¬ 
ence, would force the conviction of death within a 
shorter period.^'^ The evidence may be sufficient 
to warrant a finding as to the time of death, al¬ 
though insufficient without the aid of the pre¬ 


sumption of death to warrant a findii|g of death.^S 

Question of law or fact. It is for the court to 
decide whether the evidence is sufficient to war¬ 
rant an inference of death at any particular time;^^ 
the time of death cannot be left to conjecture, 
speculation or guess on the part of the jury.'^^ 
Where the evidence is sufficient to make an issue, 
it is for the jury to determine the time of death.^^ 

t 

§ 11. Presumptions as to Survivorship 

In the absence of statute, there is no presumption as 
to survivorship as between persons who perish in a 
common disaster. 

In a few jurisdictions, by statute, survivorship 
is presumed, as between persons who have perished 
in a common calamity, from the probabilities re- 
suiting from strength, age, and sex, according to 


Minn.—Sherman v. Minnesota Mut. 
lAfe Ins. Co., 255 N.W. 113, 191 
Minn. 607—Carlson v. Equitable 
Life Assur. Soc. of U. S., 246 N. 
W. 370, 180 Minn. 43. 

Wis.—Delaney v. Metropolitan Life 
Ins. Co., 257 N.W. 140, 216 Wis. 
265. 

17 C.J. p 1175 note 13. 

43. Tenn,—Ballinger v. Connecticut 
Mut. Life Ins. Co., 69 S.W.2d 1090, 
167 Tenn. 367. 

44. Vt.—Tyrrell v. Prudential Ins. 
Co. of America, 192 A. 184, 109 
Vt. 6, 115 A.L.R. 392. 

45. Cal.—In re Chris tin’s Estate, 17 
P.2d 1068, 128 Cal.App. 625. 

Minn.—Sherman v. Minnesota Mut. 
Life Ins. Co., 255 N.W. 113, 191 
Minn. 607. 

Neb.—Munson v. New England Mut. 
Life Ins. Co. of Boston, 254 N. 
W. 496, 126 Neh. 775. 

S.C.—Free v. Life Ins. Co. of Vir¬ 
ginia, 180 S.E. 28, 176 S.C. 295. 
Presumption of innocence of 
crime of desertion is insufficient 
proof that absentee died shortly after 
his disappearance.—McCune v. U. S., 
C.C.A.Ky., 56 F.2d 572. 

Evidence held sufficient 

(1) To warrant finding of death 
at specified time or period. 

Ill.—^Wilson V. National Life & Ac¬ 
cident Ins. Co., 3 N.E.2d 330, 286 
Ill.App. 617. 

Mass.—^Hanzes v. Flavio, 125 N.E. 
612, 234 Mass. 320. 

Mich.—Sackett v. Metropolitan Life 
Ins, Co., 245 NW. 499, 260 Mich. 
466. 

Minn.—Eklund v. Supreme Council 
of the Royal Arcanum, 187 N.W. 
826, 152 Minn. 20. 

Mo.—^Williams v. National Life & 
Accident Ins. Co., 1 S.W.2d 1034, 
222 Mo.App. 355. 

Neb.—Munson v. Provident Mut. 


Life Ins. Co. of Philadelphia, 254 
N.W. 501, 126 Neh. 773. 

Okl.—The Praetorians v- Phillips, 88 
P.2d 647, 184 Okl. 521. 

Or.—^Arden v. United Artisans, 264 
P. 373, 124 Or. 225. 

Tenn.—Ballinger v. Connecticut Mut. 
Life Ins. Co., 69 S.W.2d 1090, 167 
Tenn. 367.^ 

Tex.—Brotherhood of Locomotive 
Firemen and Enginemen v. Hall, 
Civ.App., 64 S.W.2d 1044~Sov- 
ereign Camp, W. O. W. v. Davis, 
Civ.App., 268 S.W. 523. 

Wash,—^Harris v. Security Ben. 
Ass’n, 52 P.2d 329, 185 Wash. 25. 

(2) To warrant finding person was 

not dead at specified time. , 

Mo.—Settles v, Scott, 211 S.W, 35. 
Wash.—Peterson v. Northwestern 

Mut. Life Ins. Co., 236 P. 15, 134 
Wash. 172. 

(3) To support finding that driver 
died subsequent to accrual of cause 
of action against him by his gu^st. 
—Krantz v. Krantz, 248 N.W. 155, 
211 Wis. 249. 

Evidence held insufficient to war¬ 
rant finding of death at specified 
time or period. 

U.S,—Browne v. New York Life Ins. 
Co., C.C.A.MO., 57 P.2d 62—English 
V. U. S., D.C.Md., 25 P.2d 335. 

Ill.—Davis V. Metropolitan Life Ins. 
Co., 2 N.E.2d 141, 285 Ill.App. 398 
—Campbell v. Northwestern Mut. 
Life Ins. Co., 281 Ill.App. 158. 

Ky.—Glassock v, Weare, 234 S.W. 
216, 192 Ky. 654. 

Minn.—Carlson v. Equitable Life As¬ 
sur. Soc. of U. S., 246 N.W. 370, 188 
Minn. 4§—Spahr v. Mutual Life 
Ins. Co., 108 N.W. 4, 98 Minn. 
471. 

Pa.—Ryan v. Prudential Ins. Co. of 
America, 4 A.2d 812, 135 Pa.Super. 
166. 

Tex.—Carter v. Barnes, Civ.App., 16 
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S.W. 2d 136, reversed on other 
grounds, Com.App., 25 S.W.2d 606. 
Wash.—^Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P.2d 253, 
197 Wash. 230, 119 A.L.R. 1302. 
Wis.—Dobelin v. Ladies of the Mac¬ 
cabees of the World, 174 N.W. 
897. 171 Wis. 54. 

46 . N.T.—Butler v. Mutual Life Ins. 
Co. of New York, 121 N.E. 758, 225 
N.Y. 197, reversing 159 N.Y.S. 1103, 
173 App.Div. 1001—In re Crater’s 
Estate, 13 N.Y.S.2d 597, 171 Misc. 
732—In re Guaranty Trust Co. of 
New York, 19 N.Y.S.2d 985. 

47 . Iowa.—^Haddock v. Meagher, 163 
N.W. 417, 180 Iowa 264. 

17 C.J. p 1175 note 12. 

48. Cal.—^In re Christin’s Estate, 17 
P.2d 1068, 128 Cal.App. 625. 

Idaho.—Gaffney v. Royal Neighbors 
of America, 174 P. 1014, 31 Idaho 
549. 

Tex.—American Nat. Ins. Co. v. 
Hicks, Com.App., 35 S.W. 2d 128, 
75 A.L.R. 623, affirming American 
Nat. Life Ins. Co. v. Hicks Civ. 
App., 19 S.W.2d 359. 

49 . U.S.—U. S. V. Hayman, C.C.A. 

Tex., 62 F.2d 118, affirming, D.C., 
Hayman v. U. S., 51 F.2d 800. ^ 

Wash.—Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 
1 . 

50. Minn.—Carlson v. Equitable 
Life Assur. Soc. of U. S., 246 NW. 
370, 180 Minn. 43. 

Wash.—Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 

1 . 

51. U.S.—U. S. V, Hayman, C.C.A. 
Tex., 62 F.2d 118, affirming, D.C., 
Hayman v. U. S., 51 P.2d 800. 

Wash.—Ireland v. Metropolitan Life 
Ins. Co., 49 P.2d 469, 184 Wash. 
1 . 
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cal strength, there is no presumption as to survivor¬ 
ship, ^4 but it is a fact to be proved by the party as¬ 
serting it.55 It is not presumed that one individu¬ 
al survived another,nor that the}® died simultane¬ 
ously,although it is contended in some cases that 
there is a presumption that they both died at the 


52. Cal.—Carmody v. Powell, 89 P. I 

2d 168, 32 Cal.App.2d 56. I 

17 C.J. p 1179 note 81. 

Calamity 

(1) Under a statute providing for 
various presumptions to determine 
the order of death as between per¬ 
sons who perish in the same calami¬ 
ty, a collision between an automo¬ 
bile and a railroad is a calamity.— 
In re Wallace’s Estate, 220 P. 682, 
64 Cal.App. 107. 

(2) Other matters held to be ca¬ 
lamities, see 17 C.J. p 1179 note 81 
fa] (2), (3). 

Statute governing' right to trans¬ 
mit and inherit property when sur¬ 
viving spouse or other heir at law or 
legatee dies within three days after 
date of death of decedent or within 
thirty days after death of such de¬ 
cedent if such death results from 
common accident does not establish 
presumption of order of death, but 
merely defines right of inheritance to 
property.—Ostrander v. Preece, 196 
N.E, 670, 129 Ohio St. 625, 103 A.L. 
R. 218, appeal dismissed 56 S.Ct. 
151, 296 U.S. 543, 80 L.Ed. 386. 

In England, the statutory rule has 
been adopted that the younger per¬ 
son is deemed to have survived the 
elder.—In re Burza’s Estate, 272 N. 
Y.S. 248,’ 151 Misc. 577. 

Prencli law made distinction be¬ 
tween the sexes, presuming m the 
absence of any eviaence that the 
male survived the female.—Balder v. 
Middeke, 92 IlLApp. 227—17 C.J. p 
1180 note 94. 

Civil law 

(1) The civil law indulged in 
various presumptions as to the sur¬ 
vivorship between persons who per¬ 
ished in the same disaster, based on 
the age, sex, and physical strength 
of the individuals, and the assump¬ 
tion that the stronger would sur¬ 
vive the weaker.—^Modern Wood¬ 
men of America v. Parido, 167 N.E. 
62. 335 Ill. 239, affirming 253 Ill. 
App. 68—17 C.J. p 1x80 note 91. 

(2) But the presumption of the 
civil law in respect of survivorship 
extended only to pai’ents and chil¬ 
dren and was founded on public 
policy, designed to keep inheritsCnce 
in a fixed, line of devolution; as be¬ 
tween other persons, proof of sur¬ 
vivorship was required as at com¬ 
mon law.—^Matter of .^lerrmann, 136 
N.Y.S. 944, 75 Misc. 599, affit“i^ed 140 
N.Y.S. 743, 155 App.Div. 923. 

17 C.J. p 1180 note 93. 


Cal.—Clarke v. Bryson, 29 P.2d 
275, 136 Cal.App. 521—In re Wal¬ 
lace's Estate, 220 P. 682, 64 Cal. 
App. 107. 

Md.—Sporrer v. Ady, 132 A. 376, 150 
Md. 60. 

54 . Ala.—Vaughan v. Borland, 175 
So. 367, 234 Ala 414, 111 A.L.R. 
1370. 

Ill.—Modem Woodmen of America v. 
Parido, 167 N.E. 52, 335 Ill. 239, 
affirming 253 Ill. App. 68—In re 
Hels’ Estate, 278 Ill.App. 185. 

Iowa.—In re Evans' Estate, 291 N.W 
460—Carpenter v. Severin, 204 N. 
W. 448, 201 Iowa 969, 43 A.L.R 
1340—Graybill v. Brown, 189 N.W. 
726, 194 Iowa 290. 

Ky.—Colovos' Adm'r v. Gouvas, lOS 
S,W.2d 820, 269 Ky. 752, 822, 113 
A.L.R. 871, quoting Corpus Juris. 

Md.—^McComas v. Wiley, 108 A. 196 
134 Md. 572. 

Mass.—Schaefer v. Holmes, 178 N.E. 
613, 277 Mass. 468. 

Minn.—Miller v. McCarthy, 270 N 
W. 559, 198 Minn. 497. 

Mo.—Abrams v. Unknown Heirs o 
Rice, 295 S.W. 83, 85, 317 Mo. 216, 
citing Corpus Juris. 

N.J.—Masonic Temple Ass'n of At¬ 
lantic City V. Hannum, 184 A. 414, 
120 N.J.Eq. 183. 

N.Y.—Morgan v. Sackett, 16 N.Y.S. 
2d 583, 172 Misc. 855—In re Bur- 
za’s Estate, 272 248, 151 

Misc. 577—^In re Hammer, 168 N. 
Y.S. 588, 101 Misc. 351. 

Pa.—Baldus v. Jeremias, 145 A. 820, 
296 Pa. 313—In re Sweeney’s Es¬ 
tate, 78 PauSuper. 417, 427, citing 
Corpus Juris—In re Sweeney's Es¬ 
tate, 30 Pa.Dist. 464, 465, quoting 
Corpus Juris, and affirmed 78 Pa. 
Super. 417. 

Tenn.—McGhee v. Henry, 234 S.W. 
509, 144 Tenn. 648. 

17 C.J. p 1179 note 82. 

There is no presumption that there 
was a survivor 

N.Y.—Newell v. Nichols, 75 N.Y. 78, 
31 Am.R. 424. 

55 . Ill.—Modern Woodmen of 
America v. Parido, 167 N.E. 52, 
335 Ill. 239, affirming 253 Ill.App. 
68 . ^ 

Iowa.—Carpenter v. Severin, 204 N. 
W. 448, 201 Iowa 969, 43 A.L.R. 
f340—Graybill v. Brown, 189 N. 

, .;W. 726, 194 l9wa 290. 

Ky.—Colovos' Adm’r v. Gouvas, 108 
S.W.2d ,820, 269 Ky. 752, 822, 113 
A.L.R. ,871, quoting Corpus Juris. 

Mo.—Garbee v. St. Louis-San Fran¬ 
cisco Ry. Co., 290 S.W. 655, 220 
Mo. App. 1245. 


N.J.—Masonic Temple Ass’n of At¬ 
lantic City v. Hannum, 184 A. 
414, 120 N.J.Eq. 183. 

N.Y.—Morgan v. Sackett, 16 N.Y.S. 
2d 583, 172 Misc. 855—In re 

Strong's Will, 12 N.Y.S.2d 544, 171 
Misc. 445—In re Burza’s Estate, 
272 N.Y.S. 248, 151 ' Misc. 577— 
In re Hayward’s Will, 256 N.Y.S. 
607, 143 Misc. 401, affirmed In re 
Hayward, 260 N.Y.S. 995, 237 App. 
Div. 823, reargument denied In re 
Hayward's Adm’r, 261 N.Y.S. 993, 
237 App.Div. 886. 

Pa.—Baldus v. Jeremias, 145 A. 820, 
296 Pa. 313—In re Sweeney's Es¬ 
tate, 78 Pa.Super. 417, 427, citing 
Corpus Juris —In re Kimmey’s Es¬ 
tate, 27 Pa.Dist. & Co. 608, af¬ 
firmed 191 A. 47, 326 Pa. 33—^In 
re Cordes's Estate, 3 Pa.Dist, & 
Co. 551, 71 Pittsb.Leg.J. 169. 

S.C.—Collins V. Atlantic Coast Line 

R. Co., 190 S.E. 817, 183 S.C. 284— 
Nolf V. Patton, 103 S.E. 528, 114 

S. C. 323. 

17 C.J. p 1179 note 83. 

No hard aud fast rule 

“The burden of proof cannot be 
determined by any such hard and 
fast rule as the one which requires 
the pleader of an affirmative prop¬ 
osition to sustain such, burden."— 
In re Evans’ Estate, Iowa, 291 N.W. 
460, 463. 

56. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Insurance Co., C. 
C.A.Minn., 292 P. 5. 

Ark.—^Watkins v. Home Life & Ac¬ 
cident Ins. Co., 208 S.W. 587, 137 
Ark. 207, 5 A.L.R. 791. 

Miss.—Fleming v. Grimes, 107 So. 

420, 142 Miss. 522, 45 A.L.R. 618. 
N.Y.—McGowin v. Menken, 119 N. 
E. 877, 223 N.Y. 509, 5 A.L.R. 794, 
affirming 164 N.Y.S. 953, 177 App. 
Div. 841—^In re Strong’s Will, 12 
N.Y.S.2d 644, 171 Misc, 446—In re 
Hayward’s Will, 256 N.Y.S. 607, 
143 Misc. 401, affirmed In re Hay¬ 
ward, 260 N.Y.S. 995, 237 App.Div. 
823, reargument denied In re Hay¬ 
ward's Adm'r, 261 N.Y.S. 993, 237 
App.Div. 886. 

Pa.—In re Cordes's Estate, 3 Pa.Dist 
& Co. 551, 71 Pittsb.Leg.J. 169. 

17 C.J. p 1179 note 85. 

57. U.S.—Cedergren v. Massachfi- 
, setts Bonding & Insurance Co., C. 

C.A.Minh., 292 P. 5. , 

Ark.—^Watkin^ v. Home Life & Acci- 
, dent Ins. Co., 208 S.W. 587, 137 
Ark. 207, 5 A.L.R. 791, 

Md.—McComas V. Wiley, 108 A. 196, 
134 Md. 672. 


Specified rules.^^ Such statutes do not apply where 
the order of death is shown by evidence, either 
direct or circumstantial.^^ In the absence of stat¬ 
ute otherwise providing', the general rule is that 
where several persons perish in a common disaster, 
notwithstanding differences of age, sex, and physi- 

53. 
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same moment.^8 However this may be, it is well 
settled that where two or more persons have per¬ 
ished in a common disaster, and there is no evi¬ 
dence as to which died first, the courts will dispose 
of property rights as though death occurred at the 
same time.^^ 

As between persons as to whom there is a pre¬ 
sumption of death by reason of their unexplained 
absence, there is no presumption of survivor- 
ship,60 even though one was heard from after the 
disappearance of the other, where at such time the 
other had not been absent a sufficient time to raise 
a presumption of his death.^i 

§ 12. Evidence as to Survivorship 

Survivorship as between persons who perish In a 


§ 12 

common disaster may be proved by circumstantial evi¬ 
dence. 

Where there is sufficient evidence as to the or¬ 
der of death of persons who perish in a common 
disaster, such evidence is determinative of the is- 
sue.^2 Survivorship may be proved by circum¬ 
stantial evidence,83 such as the position of the de¬ 
ceased before and after their demise, the character 
of their injuries, the extent to which rigor mortis 
has set in,84 including such general considerations 
as age and health,8^ especially where expert opin¬ 
ion has been given that consideration of these mat¬ 
ters is material in determining the survivorship.88 
Survivorship must be proved by a fair preponder¬ 
ance of the evidence,87 and the evidence must be 
sufficient to satisfy reasonable minds of the fact 

of survivorship.88 
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Minn.—Miller v. McCarthy, 270 JNT.W. 

559, 198 Minn. 497. 

K.J.—Masonic Temple Ass’n of At¬ 
lantic City V. Hannum, 184 A. 414, 
120 N.J.Eq. 183. 

N.Y.—McGowin v. Menken, 119 N. 
E. 877, 223 N.Y. 509, 5 A.L.R. 794, 
affirming: 164 I^.Y.S. 953, 177 App. 
Div. 841—In re Strong’s Will, 12 
N.Y.S.2d 544, 171 Misc. 445—In re 
Burza’s Estate, 272 N.Y.S. 248, 151 
Misc. 577—In re Hayward’s Will, 
256 N.Y.S. 607, 143 Misc. 401, af¬ 
firmed In re Hayward, 260 N.Y.S. 
995, 237 App.Div. 823, reargument 
denied. In re Hayward’s Adm’r, 261 
N.Y.S. 993, 237 App.Div. 886. 

Pa.—In re Sweeney’s Estate, 78 Pa. 
Super. 417, 427, citing Corpus 

Juris. 

17 C.J. p 1179 note 86. 

Majority rule 

Iowa.—Carpenter v. Severin, 204 N. 
W. 448, 201 Iowa 969, 43 A.L.R. 
1340. 

58 . Ky.—Colovos’ Adm’r v. Gouvas, 
108 S.W.2d 820, 269 Ky. 752,^113 A. 
L.R. 871. 

Mo.—Garbee v. St. Ijouis-San Fran¬ 
cisco Ry. Co., 290 S.W. 655, 220 
Mo.App. 1245. 

17 C.J. p 1179 note 87. 

There is a presumption against 
survivorship of either. —^Deyo v. 
Grosfeld, 294 N.Y.S. 1010, 163 Misc. 
27, affirmed 294 N.Y.S. 1014, 163 

Misc. 30, motion denied 294 N.Y. 
S. 1015. 

58. Ark.—Watkins v. Home Life & 
Accident Ins. Co., 208 S.W. 687, 
137 Ark. 207, 6 A.L.R. 791. 

Ga.—Pollard v. Gorman, 182 S.E. 
678, 680, 52 Ga.App. 127, citing 

Corpus Juris. 

Ill.—Modern Woodmen of America 

V. Parido, 167 N.E. 52, 335 Ill. 

239, affirming 253 Ill.App. 68. 

Iowa.—Carpenter v« Seveiim 204 N. 

W. 448, 201 Iowa 969, 43 A.L.R. 
1340. 


N.Y.—In re Strong’s Will, 12 N.Y. 
S.2d 544, 171 Misc. 445—In re Bur- 
za’s Estate, 272 N.Y.S. 248, 151 
Misc. 577—In re Hammer, 168 N.Y. 
S. 588, 101 Misc. 351. 

Ohio.—In re Thatcher's Estate, 30 
Ohio N.P.,N.S., 515. 

Pa.—In re Kimmey's Estate, 191 A. 
47, 326 Pa. 33—In re Sweeney’s 
Estate, 78. Pa.Super. 417, 427, cit¬ 
ing Corpus Juris. 

17 C.J. p 1180 notes 88, 89. 

60. Ga.—Cock v. Lipsey, 96 S.E. 
628, 148 Ga. 322. 

61. Md.—Schaub v. Griffin, 36 A. 
443, 84 Md. 557. 

62. Ga.—^Pollard v. Gorman, 182 S. 
E. 678, 52 Ga.App. 127. 

Ill,—Modern Woodmen of America 
V. Parido, 167 N.E. 52, 54, 335 Ill. 
239, citing Corpus Juris, and af¬ 
firming 253 Ill.App. 68. 

Kan.—Tovey v. Geiser, 92 P.2d 3, 7, 
150 Kan. 149, quoting Corpus 
Juris. 

17 C.J. p 1181 note 98. 

Recital lu order of probate court 
A recital in the order of a pro¬ 
bate court appointing an administra¬ 
tor that the intestate is the “sur¬ 
viving w^ife” of her husband raises 
no presumption of suiwivorship of 
the wife, where both she and her 
husband perished in a common dis¬ 
aster.—Sanders v. Simcich, 2 P. 741, 
65 Cal. 50. 

63. Pa.—Baldus v. Jeremias, 145 A. 
820, 296 Pa. 313. 

InferexLoe from such, circumstaxu 
tial evidence is not the same thing 
as a presumption in the absence of 
all evidence.—Matter of Herrmann, 
136 N.Y.S. 944, 75 Misc. 599, affirmed 
140 N.Y.S. 743, 155 App.Div. 923. 

64. Minn.—^Vaegemast v. Hess, 280 
N.W. 641, 203 Minn. 207. 

N.Y.—In re Hayward’s Will, 256 N. 
Y.S. 607, 143 Misc. 401, affirmed In 
re Hayward, 260 N.Y.S. 995, 237 
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App.Div. 823, reargument denied 
In re Hayward’s Adm'r, 261 N.Y, 
S. 993, 237 App.Div. 886. 

Remoteness 

Testimony as to position of per¬ 
sons in auto ten minutes before ac¬ 
cident is not too remote as a mat¬ 
ter of law.—Robson v. Lyford, 117 
N.E. 621, 228 Mass. 318. 

65. Pa.—In re Sweeney’s Estate, 30 
Pa.Dist. 464, 465, quoting Cor¬ 

pus Juris, and affirmed 78 Pa- 
Super. 417—In re Cordes’s Estate, 
3 Pa.Dist. & Co. 551, 71 Pittsb.Leg. 
J. 169. 

17 C.J. p 1180 note 95. 

G6. Mass.—^Robson v. Lyford, 117 
N.E. 621, 228 Mass. 318. 

Pa.—In re Cordes's Estate, 3 Pa.Dist. 
& Co. 551, 71 Pittsb.Leg.J. 169— 
In re Sweeney’s Estate, 30 Pa,Dist. 
464, 465, quoting Corpus Juris, 

and affirmed 78 Pa. Super. 417. 

67 . N.Y.—In re Hayward’s Will, 256 
N.Y.S. 607, 143 Misc. 401, affirmed 
In re Hayward, 260 N.Y.S. 995, 237 
App.Div- 823, reargument denied 
In re Hayward’s Adm'r, 261 N.Y. 
S.-993, 237 App.Div. 886. 

68. Pa.—^In re Kimmey’s Estate, 191 
A. 47, 326 Pa. 33—Baldus v. Jere¬ 
mias, 145 A. 820, 296 Pa. 313. 

Evidence held sufficient 

(1) To establish survivorship. 

Cal.—Clarke v. Bryson, 29 P.2d 275, 
136 Cal.App. 521. 

Ohio.—Evans v. Halterman, 165 N. 

E. 869, 31 Ohio App. 175. 

Md.—Sporrer v. Ady, 132 A. 376, 150 
Md. 60—McComas v. Wiley, 108 
A. 196, 134 Md. 572. 

Mass.—^Robson v. Lyford, 117 N.E. 
621, 228 Mass. 318. 

Minn.—Vaegemast v. Hess, 280 N. 
W. 641, 203 Minn. 207—In re Mart- 
tinen’s Estate, 214 N.W. 469, 171 
Minn. 475. 

Mo.—^Taylor v. Cawood, 211 S-W. 
47. 

N.Y.—^In re Hayward’s Will, 256 N. 
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III. ACTIONS FOR CAUSING DEATH 


A. RIGHT OF ACTION 


§ 13. At Common Law 

At common law there is no cause of action for the 
recovery of damages for the wrongful death of a human 
being; but the death of a person who had been injured 
does not prevent the recovery of damages for the loss, by 
any person entitled thereto, of decedent’s services or so¬ 
ciety between the times of injuries and of death. 


At common law no civil action can be main¬ 
tained for damages for the death of a human being, 
brought about by the wrongful act or negligence 
of another; and most authorities view this rule as 
a derivative of the common law maxim “actio per¬ 
sonalis moritur cum persona,”®^ which, as appears 


Y.S. 607, 143 Misc. 401, affirmed 
In re Hayward, 260 N.Y.S. 995, 
237 App.Div. 823, reargument de¬ 
nied In ro Hayward’s Adm’r, 261 N. 
Y.S. 993, 237 App.Div. 886. 

(2) To establish simultaneous 
death. 

Ga,—-Pollard v. Gorman, 182 S.E. 678, 
52 Ga.App. 127. 

Mo.—Garbee v. St. Louis-San Fran¬ 
cisco Hy. Co., 290 S.W. 655, 220 Mo. 
App. 1245. 

Evidence held insufficient to es¬ 
tablish survivorship. 

Cal.—In re Wallace’s Estate, 220 P. 

682, 64 Cal.App. 107. 

Ill.— in re Hels’ Estate, 278 Ill.App, 
185. 

Iowa.—Graybill v. Brown, 189 N.W. 
726, 194 Iowa 290. 

Ky.—Colovos' Adm’r v. Gouvas, lOS 
S.W.2d 820, 269 Ky. 752, 113 A.L.R. 
871. 

Mo.—Abrams v. Unknown Heirs of 
Rice, 295 S.W. 83, 317 Mo. 216. 

N.Y.—Bierbrauer v. Moran, 279 IST. 
Y.S. 176, 244 App.Div. 87—In te 
Englebirt’s Will, 171 N.Y.S. 788, 
184 App.Div. 814—In re Burza’s 
Estate, 272 N.Y.S. 248, 151 Misc. 
577. 

Pa.—In re Kimmey's Estate, 191 A. 
47, 326 Pa. 33—In re Sweeney's Es¬ 
tate, 78 Pa.Super. 417. 

S.C.—Nolf V. Patton, 103 S.E. 528, 
114 S.C. 323. 

69. U.S.—^Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452,. 300 

U.S. 342, 81 L.Ed. 685, reversing, 
C.C.A., 85 P.2d 478, certiorari 

granted in part 57 S.Ct. 191, 299 
U.S. 535, 81 L.Ed. 394—Lindgren 
v. U. S., Va., 50 S.Ct. 207, 281 U.S. 
38, 74 L.Ed. 686—^Panama R. Co. v. 
Rock, Canal Zone, 45 S.Ct. 58, 266 
U.S. 209, 69 L.Ed. 250, reversing, 
C.C.A., 272 F. 649—Western Fuel 
Co. V. Garcia, Cal., 42 S.Ct. 89, 
257 U.S. 233, 66 L.Ed. ,210—Far¬ 
rington V. Stoddard, C.C.A.Me., 115 
F.2d 96, reversing, D.C., 31 F.Supp. 
73—tU. S. V. Durrance, C.C.A.Fla., 
101 F,2d 109—Jenkins v. Pullman 
Co., C.C.A.Cal., 96 P.2d 405, re¬ 
versing, D.C., Jenkins v. Southern 
Fac. Co., 17 F.Supp. 820, certiorari 
granted Pullman Co. v. Jenkins, 59 
S.Ct. 83, 305 U.S. 583, 83 L.Ed. 
S6S, affirmed 59 S.Ct. 347, 305 U.S. 
534, S3 L.Ed. 334—Middleton v. 


Luckenbach S. S. Co., C.C.A.N.Y., 
70 P.2d 326, modifying, D.C., 5 P. 
Supp. 238, and certiorari denied 
Luckenbach S. S. Co. v. Middleton, 
55 S.Ct. 89, 293 U.S. 577, 79 L.Ed. 
g 74 —The City of Vancouver, C.C.A. 
Or., 60 F.2d 793, certiorari granted 
Vancouver S. S. Co. v. Rice, 53 S. 
Ct. 220, 287 U.S. 593, 77 L.Ed. 517, 
affirmed 53 S.Ct. 42o’ 288 U.S. 445, 
77 L.Ed. 885—Cortes v. Baltimore 
Insular Lin,e, C.C.A.N.Y., 52 F.2d 
22, certiorari granted 52 S.Ct. 
458, 285 U.S. 535, 76 L Ed. 929, 
reversed on other grounds 53 S. 
Ct. 173, 287 U.S. 367, 77 L.Ed. 368 
—Saucer v. Willys-Overland, D.C. 
Fla., 49 F.2d 385—*U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion V. Greenwald, C‘.C.A.N.Y., 16 
P.2d 948—Perry v. Tonopah Mining 
Co., D.C.Nev., 18 P.2d 865—The 
Devona, D.C.Me., 1 P.2d 482—Guin- 
ther V. Philadelphia & R. Ry. Co., 
C.C.A.N.J., 1 F.2d 85—O’Brien v. 
Luckenbach S. S. Co., C.C.A.N.Y., 
293 P. 170, modifying, D.C.N.Y., 286 
F. SOI—Salsedo v. Palmer, C.C.A. 
N.Y., 278 F. 92, 

Ala.—Pickett v. Matthews, 192 So. 
261, 238 Ala. 542—Giles v. Parker, 
159 So. 826, 230 Ala. 119—Webb 

V. French, 152 So. 215, 217, 228 Ala. 
43, citing Corpus Juris—Graham 
V. Central of Georgia Ry. Co., 117 
So. 286, 217 Ala. 658. 

Alaska.—^Koski v. Alaska Juneau 
Gold Mining Co., 6 Alaska 334. 
Ariz.—In re Lister’s Estate, 195 P. 
1113, 22 Ariz. 185. 

Ark.—Smith v. Missouri Pac. R. Co., 
1 S.W.2d 48, 175 Ark. 626. 

Cal.—Krause v. Rarity, 293 P. 62, 
210 Cal. 644, 77 A.L.R. 1327—Vre 
V. Maggio Bros. Co., 75 P.2d 534, 
24 Cal.App.2d 490—^Evans v, Shank- 
lin, 60 P.2d 554, 16 Cal.App.2d 358 
—Abos V. Martyn, 52 P.2d 987, 10 
Cal.App.2d 698—McLain v. Llewel¬ 
lyn Iron Works, 204 P. 869, 56 Cal. 
App. 58—Tann v. Western Pac. Ry. 
Co., 178 P. 971, 39 Cal.App. 377— 
Marks v. Reisinger, 169 P. 243, 35 
CaLApp. 44. 

Conn.-—^Flynn v. New York, N. H. & 
H, R. Co., 149 A. 682, 111 Conn. 
196, certiorari granted 51 S.Ct. 
30, 282 U.S. 821, 75 L.Ed. 733, af¬ 
firmed 51 S.Ct. 357, 283 U.S. 53, 
75 L.Ed. 837, 72 A.L.R. 1311. 
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Del.—Hazzard v. Alexander, 173 A. 

517, 6 W.W.Harr. 212. 

Fla.—Florida East Coast Ry. Co. v. 
McRoberts, 149 So. 631, 111 Fla 
278, 94 A.L.R. 376—Wilkie v. Rob¬ 
erts, 109 So. 225, 91 Fla. 1064— 
Mock V. Evans Light & Ice Co., 101 
So. 203, 88 Fla. 113—Marianna & 
B. R. Co. V. May, 91 So. 553, 83 
Fla 524—Nolan v. Moore, 88 So. 
601, 605, 81 Fla. 594, citing Corpus 
Juris. 

Ga.—Watson v. Thompson, 195 S.E. 
190, 185 Ga. 402, answer to certi¬ 
fied Question conformed to 195 S, 
E. 208, 57 Ga.App. 266—Weems v. 
Saul, 183 S.E. 661, 52 Ga.App. 470. 
111.—O'Connor v. Rathje, 12 N.E.2d 
878, 368 Ill. 83, transferred, see 
19 N.E.2d 96, 298 Ill.App. 489— 
Faber v. Industrial Commission, 
185 N.E. 255, 352 Ill. 115—Hyba 
V. C. A. Horneman, Inc., 23 N.E. 
2d 564, 302 Ill.App. 143—Friend v. 
Alton R. Co., 283 Ill.App. 366— 
Baker & Conrad, Inc., for Use of 
New Amsterdam Casualty Co., v. 
Chicago Heights Const. Co., 282 
Ill.App. 459, reversed on other 
grounds Baker & Conrad v. Chica¬ 
go Heights Const. Co., 4 N.E.2d 
953, 364 Ill. 386—McGirr v. Pritch¬ 
ard, 258 Ill.App. 467. 

Ind.—Debus v. Cook, 154 N.E. 484, 
485, 198 Ind. 675, citing Corpus 
Juris —Lese v. St. Joseph Valley 
Bank, 142 N.E. 733, 81 Ind.App. 
517—^Haskell & Barker Car Co. 

V. Logermann, 123 N.E. 818, 71 
Ind. App. 69—Drury v. Krognian, 
120 N.E. 620, 70 Ind.App. 607. 

Iowa.—Lipovac v. Iowa Ry. & Light 
Co., 210 N.W. 573, 202 Iowa 517. 
Kan.—^Kelly v. Johnson, 75 P.2d 209, 
147 Kan. 74. 

Ky.—Stewart’s Adm’x v. Bacon, 70 S. 

W. 2d 522, 253 Ky. 748. 

La.—Kerner v. Trans-Mississippi 
Terminal R. Co., 104 So. 740, 158 
La. 853, annulling 1 La.App. 129— 
Colorado v. Johnson Iron Works, 83 
So. 381, 146 La. 68. 

Me.—Metrinko v. Witherell, 188 A. 
213, 134 Me.-483—Chase v. Inhabi¬ 
tants of Town of Litchfield, 182 
A. 921, 134 Me. 122—^Ames v. 

Adams, 146 A. 257, 128 Me. 174— 
Frost V. C. W. Cone Taxi & Live¬ 
ry Co., 139 A. 227, 126 Me. 409— 
Danforth v. Emmons, 126 A. 821, 
124 Me. 156. 
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in § 144 of the title Abatement and Revival, op- i vival after death of actions or causes of action 
crates in the absence of statute to prevent the sur- | for personal injuries. The doctrine has also been 


Hd.—State, for use of Dunnigan v. 
Cobourn, 187 A. 881, 171 Md. 23, 
107 A.L.R. 1045—Davis v. Ruzika, 
183 A. 569, 170 Md. 112, certiorari 
denied 56 S.Ct. 943, 298 U.S. 671. 
80 L.Ed. 1394. 

Mass.—Melnik v. Perwak, 4 N.E.2d 
329, 295 Mass. 512—Jackson v. 

Anthony, 185 N.E. 389, 282 Mass. 
540—Porter v. Sorell, 182 N.E. 837, 
280 Mass. 457, 85 A.L.R. 1159— 
Hutchinson v. H. E. Shaw Co., 177 
N.E. 813, 277 Mass. 115—Wescott 
V. Young, 175 N.E, 153, 275 Mass. 
82—Gallup V. Lazott, 171 N.E. 658, 
271 Mass. 406—^Arruda v. Director 
General of Railroads, 147 N.E. 21, 
251 Mass. 255—Putnam v. Sav¬ 
age, 138 N.E. 808, 244 Mass. 83— 
Robbins v. Minute Tapioca Co., 128 
N.E. 417, 236 Mass. 387—Duggan 

V. Bay State St. Ry. Co., 119 N.E. 

757, 230 Mass. 370, L.R.A.1918E 

680. 

Mich.—In re Venneman’s Estate, 282 
N.W. 180, 286 Mich. 368. 

Minn.—Joei v. Peter Dale-Garage, 
289 N.W. 524, 206 Minn. 580. 
Miss.—Gulf, M. & N. R. Co. v. Sim¬ 
mons, 109 So. 857, 144 Miss. 350. 
Mo.—^Hendricks v. Kauffman, 101 S. 

W. 2d 84, 340 Mo. 74—Jordan v. 
St. Joseph Ry., Light, Heat & Pow¬ 
er Co., 73 S.W.2d 205, 335 Mo. 319 
—Cummins v. Kansas City Public 
Service Co., 66 S.W.2d 920, 334 
Mo. 672—Rositzky v. Rositzky, 46 
S.W.2d 591, 593, 329 Mo. 662, cit¬ 
ing Corpus Juris —Bloss v. Dr. C. 
R. Woodson Sanitarium Co., 5 S.W. 
2d 367, 368, 319 Mo. 1061, citing 
Corpus Juris —Wells v. Davis, 
261 S.W. 58, 303 Mo. 388—Polk v. 
Kenning, App., 2 S.W.2d 107—Pat¬ 
ton V. Wabash Ry. Co., 283 S.W. 
723, 221 Mo.App. 609. 

Mont.—Batchoff v. Butte Pacific Cop¬ 
per Co., 198 P. 132, 60 Mont. 179. 
Neb.—Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85—Hind- 
marsh v. Sulpho Saline Bath Co., 
187 N.W. 806, 108 Neb- 168—Gengo 
V. Mardis, 170 N.W. 841, 103 Neb. 
164, 8 A.L.R. 134. 

N.H.—^Wadleigh v. Howson, 189 A. 
865, 88 N.H. 365—Tullgren v. 

Amoskeag Mfg. Co., 133 A. 4, 82 
N.H. 268, 46 A.L.R. 380. 

N.J.^^—Soden v. Trenton & Mercer 
County Traction Co., 127 A. 558, 
101 N.J.Law 393, reversing 124 A. 
710, 100 N.J.Law 27—Giardini v. 
McAdoo, 107 A. 437, 93, N.J.Law 
138—Sharp v. Borough of Vine- 
land, 183 A. 911, 14 N.J.Misc. .256, 
affirmed 190 A. 44, 117 N.J.Law 
598. 

N.M.—Ickes V. Brimhall, 79 P.2.d 942, 
42 N.M. 412. 

N.Y.—Greco v. S. S. Kresge Co., 12 
N.E.2d 557, 277 N.Y. 26, 115 A.L.R. 
1020, affirming 297 N.Y.S. 258, 251 

25 C.J.S.-68 


App.Div. 667, affirming 293 N.Y.S. 
53, 161 Misc. 782—In re Meng, 125 
N.E. 508, 227 N.Y. 264, reversing 
176 N.Y.S. 290, 188 App.Div. 69, 
which affirmed 159 N.Y.S. 535, 96 
Misc. 126, reargument denied 126 
N.E. 914, 227 N.Y. 669—Travelers' 
Ins. Co. V. Louis Padula Co., 121 
N.E. 348, 224 N.Y. 397, reversing 
170 N.Y.S. 869, 184 App.Div. 791, 
reargument denied 121 N.E, 894, 
225 N.Y. 638—Mossip v. F. H. Cle¬ 
ment & Co., 10 N.Y.S.2d 592, 256 
App.Div. 469, affirming 297 N.Y.S. 
724, 163 Misc. 771, appeal granted 
In re McKenzie's Estate, 12 N.Y.S. 
2d 775, 257 App.Div. 924, affirmed 
Mossip V. F. H. Clement Co., 27 
N.E.2d 279—Werra v. Cassedy, 243 
N.Y.S. 545, 229 App.Div. 590—U. S. 
Fire Ins. Co. v. Adirondack Power 
& Light Corporation, 201 N.Y.S. 
643, 206 App.Div. 584—In re Kade- 
maker’s Estate, 2 N.Y.S. 2d 309, 
166 Misc. 201—In re Klein’s Es¬ 
tate, 295 N.Y.S. 197, 162 Misc. 589 
—Greco v. S. F. Kresge Co., 293 N. 
Y.S. 53, 161 Misc. 781, affirmed 
Greco v. S. S. Kresge Co., 297 N- 
Y.S. 258, 251 App.Div. 667, affirmed 
12 N.E.2d 557, 277 N.Y. 26, 115 
A.D.R. 1020—Liberty Mut. Ins. Co. 
V. Mueller, 278 N.Y.S. 140, 154 

Misc. 718—In re Weinstein’s Will, 
274 N.Y.S. 826, 153 Misc. 279— 
Taynton v. Vollmer, 271 N.Y.S. 128, 
151 Misc. 214, reversed on other 
grounds 275 N.Y.S. 284, 242 App. 
Div. 854—Sapone v. New York 
Cent. & H. R. R. Co., 225 N.Y.S. 
211, 130 Misc. 755—Hill v. Shafty, 
201 N.Y.S. 29, 121 Misc. 273— 
Basso V. John T. Clark & Son, 177 
N.Y.S. 484, 108 Misc. 78, reversed 
on other grounds, 178 N.Y.S. 877, 
189 App.Div. 944—Sweet v. City 
of Little Falls. 10 N.Y.S.2d 90—In 
re Ehret’s Estate, 288 N.Y.S. 122, 
affirming, Sur., 285 N.Y.S. 570, 158 
Misc. 308. 

N.C.—White v. City of Charlotte, 193 
S.E. 738, 212 N.C. 539—Brown v. 
Southern Ry. Co., 162 S.E. 613, 202 
N.C. 256—McGuire v. Montvale 
Lumber Co., 131 S.E. 274, 190 N. ! 
C. 806—Craig v. Suncrest Lumber 
Co., 126 S.E. 312, 189 N.C. 137— 
Hinnant v. Tide Water Power Co., 
126 S.E. 307, 189 N.C. 120, 37 A.L. 
R. 889—^Croom v. Murphy, 102 S. 
E. 706, 179 N.C. 393. 

Ohio.—Smith v. Williams, 1 N.E.2d 
643, 51 Ohio App. 464—Demos v. 
Freemas, 183 N.E. 395, 43 Ohio App. 
426. 

Okl.—Potter v. Pure Oil Co., 78 P. 
2d 694, 1'82 Okl. 509—^Kerley v. 
Hoehman, 183 P. 980, 74 Okl. 299, 
8 A.L.R. 141. 

pa.—Minkin v. Minkin, 7 A.2d 461, 
336 Pa. 49—McFadden v. May, 189 
A. 483, 325 Pa. 145—^Kaczorowski 
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V. Kalkosinski, 184 A. 663, 321 Pa. 
438, 104 A.L.R. 1267—Howard v. 
Bell Telephone Co. of Pennsyl¬ 
vania, 160 A. 613, 306 Pa. 518— 
Smith V. Pennsylvania R. Co., 156 
A. 89, 304 Pa. 294—Potter Title & 
Trust Co. V. Petcoff, 186 A. 320, 122 
Pa.Super. 540. 

R. I.—National India Rubber Co. v. 
Kilroe, 173 A. 86, 54 R.I. 333. 

S. C.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 188 S.C. 
67. 

S.D.—Jensen v. Juul, 278 N.W. 6, 66 
S.D. 1, 115 A.L.R. 1280—Roster v. 
Inter-State Power Co., 237 N.W. 
738, 58 S.D. 521. 

Tenn.—Black v. Roberts, 108 S.W.2d 
1097, 172 Tenn. 20—Parsons v. 

American Trust & Banking Co., 73 
S.W.2d 698, 168 Tenn. 49. 

Tex.—Childs v. Childs, Civ.App., 107 
S.W.2d 703—Norman v. Valley Gin 
Co., Civ.App., 99 S.W.2d 1065, error 
refused—Perez v. Central Power & 
Light Co., Civ.App., 27 S.W.2d 641, 

- error refused—Vanderford v. City 
of Houston, Civ.App., 286 S.W. 568 
—Bonner v. American Ry. Express 
Co., Civ.App., 2S6 S.W. 291—Castle¬ 
berry V. Gulf, C. & S. F. Ry. Co., 
Civ.App., 274 S.W. 1014—Trevino 

V. City of San Antonio, Civ.App., 
269 S.W. 1067—Silurian Oil Co. v. 
White, Civ.App., 252 S.W. 569—Per¬ 
ry V Arguelles, Civ.App., 245 S.W. 
760—Oberstone v. Armendariz, Civ. 
App., 244 S.W. 644, affirmed Ar¬ 
mendariz V. Oberstone, 283 S.W. 
479, 115 Tex. 446—City of Dallas v. 
Halford, Civ.App., 210 S.W. 725, 
error refused—Clay y. Atchison, T. 
& S. F. Ry. Co., Civ.App., 201 S. 

W. 1072, affirmed, Com.App., 228 
S.W. 907. 

Utah.—Parmley v. Pleasant Valley 
Coal Co., 228 P. 557, 64 Utah 125. 
—Platz V. International Smelting 
Co., 213 P. 187, 61 Utah 342. 

Va.—Virginia Electric & Power Co. 
V. Decatur, 3 S.E.2d 172, 4 S.E.2d 
294, 173 Va. 153. 

Wash.—Mitchell v. Rice, 48 P.2d 949, 
183 Wash. 402—Ryan v. Poole, 47 
P.2d 981, 182 Wash. 532. 

Wis.—^Hegel v. George, 259 N.W. 862, 
218 Wis. 327, rehearing denied and 
mandate amended 26L N.W. 14, 
218 Wis. 327—City of Milwaukee v. 
Boynton Cab Co., 231 N.W. 597, 
201 Wis. 581, modifying 229 N.W. 
28, 201 Wis. 581—^Keasler v. Mil¬ 
waukee Electric Ry. & Light Co., 
217 N.W. 687, 195 Wis. 108. 

Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1181 note 3—1 C.J. p 197 
note 95. 

Adoption of English common law 

is not an adoption of Lord Camp¬ 
bell's Act, which was not a part of 
the common law.—Davis v. Southern 
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said to rest on the principle that the life of a free¬ 
man cannot be evaluated in terms of money and 
in some cases it is attributed to the common law 
notion that where the wrongful acts amount to a 
felony the civil wrong is merged in the crimeJ^ 
At all events, whatever the underlying principles 
may have been, their combined effect was to fasten 
on the law a doctrine which, although subjected at 
times to strong criticisra,'^^ became too firmly es¬ 
tablished to be longer open to questionA^ 

Under the general maritime law, as at common 
law, there is no recovery for damages for negli¬ 
gence resulting in death on the high seas.'^^ 

In Hawaii, under a statute declaring the com¬ 
mon law of England to be the common law of 
Hawaii, except as otherwise provided by the con¬ 
stitution or laws of the United States, or by the 
laws of Hawaii, or fixed by Hawaiian judicial 
precedent or usage, it has been held that, in view 


of an Hawaiian statute rejecting the common-law 
rule precluding actions for wrongful death, a re¬ 
covery for death caused by wrongful act may be 
had,"^^ but only where deceased had a legal obliga¬ 
tion to plaintiff and not otherwise.'^^ 

hi Porto Rico, the right of action for wrongful 
death exists without statute under the law derived 
from Spain.'^’^ 

In Panama Canal Zone, under the law of Pana¬ 
ma which was continued in force by executive or¬ 
der and congressional act, no private cause of ac¬ 
tion arose from the death of a human being^S 

Operation of rule. The common-law rule does 
not have the effect of preventing any recovery by a 
survivor after the death of the injured person. 
Thus, a person entitled to the services or society of 
deceased may recover for the loss thereof,but 
such recovery is generally limited to the value of 


Arizona Freight Lines, 85 P.2d 897, 
30 Cal.App.2d 48. 

trnder civil law 

(1) There was no such right of ac¬ 
tion under the Roman law. 

LT.S.—Panama R. Co. v. Rock, Canal 
Zone, 45 S.Ct. 58, 266 U.S. 209, 69 
L.Ed. 256, reversing, C.C.A., 272 F. 
649. 

La.—Kerner v. Trans-Mississippi 

Terminal R. Co., 104 So. 740, 158 
La. 853, annulling 1 La.App. 129. 

(2) Louisiana cases, have denied 
that there was any such right of ac¬ 
tion under the earlier Spanish law.— 
Kerner v. Trans-Mississippi Terminal 
R. Co., supra—^Hubgh v. New Or¬ 
leans & C. R. Co., 6 La.Ann. 495. 

(3) But in Porto Rico it has been 
held that such an action was recog¬ 
nized by the law derived from Spain. 
—Borrero v. Compania Anonyma de 
La Luz Electrica De Ponce, 1 Porto 
Rico Fed. 144. 

70 . U.S.—^Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685, reversing, C. 
C.A., 85 F.2d 478, certiorari grant¬ 
ed in part 57 S.Ct. 191, 299 U.S. 
525, 81 L.Ed. 394. 

Conn.—^Lucier v. Hittleman, 7 A. 2d 
647, 125 Conn. 635. 

Wyo.—Coliseum Motor Co. v. Hester, 
a P.2d 105, 43 Wyo. 298. 

71 . U.S.—Van Beeck v. Sabine Tow¬ 
ing Go., Tex., 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685, reversing, C. 
C.A.> 85 F.2d 478, certiorari grant¬ 
ed in part 57 S.Ct. 191, 299 U.S. 
535, 81 L.Ed. 394. 

Conn.”Luciei* v. Hittleman, 7 A.2d 
647, 125 Conn. 635. 

17 aj. p 1181 note 3 [a]. 

Effect of abrogation of rule 

A statute merely providing that 
the right of action of a party in¬ 


jured by a felony or misdemeanor 
shall not be merged in such crime, 
does not prevent the abatement of 
the right of action on the death of 
the party injured, and if any right 
of action exists in favor of any per¬ 
son it must be by virtue of another 
statute.—Huckleberry v. Missouri 
Pac. R. Co., 26 S.W.2d 980, 324 Mo. 
1025. 

72. U.S.—^Walsh v. New York, etc., 

R. Co., C.C.Mass., 173 F. 494. 

17 C.J. p 1183 note 4. 

73. U.S.—^Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452, 300 U. 

S. 342, 81 L.Ed. 685, reversing, C. 
C.A., 85 F.2d 478, certiorari grant¬ 
ed in part 57 S.Ct. 191, 299 U.S. 
535, 81 L.Ed. 394. , 

Conn.—Lucier v. Hittleman, 7 A.2d 
647, 125 Conn. 635. 

Mo. — Bloss V. Dr. C. R. Woodson 
Sanitarium Co., 5 S.W.2d 367, 319 
Mo. 1061. 

N.C.—^Hinnant v. Tide Water Power 
Co., 126 S.E. 307, 189 N.C. 120, 37 
A.D.R. 880. 

Okf.—Potter v. Pure Oil Co., 78 P.2d 
694, 182 Okl. 509. 

S.C.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 165, 188 
S.C. 67, quoting Corpus Juris. 

17 C.J. p 1183 note 5. 

74 . U.S.—Cortes v. Baltimore Insu¬ 
lar Lines, N.T., 53 S.Ct. 173, 287 
U.S. 367, 77 L.Ed. 368, reversing, 
C.C.A., 52 P.2d 22, certiorari grant¬ 
ed 52 S.Ct. 458, 285 U.S. 535, 76 
L.Ed. 929—^Panama R. Co. v. Rock, 
Canal Zone, 45 S.Ct. 58, 266 U.S. 
209, 69 L.Ed. 250—^Western Fuel 
Co. V. Garcia, CaJ., 42 S.Ct. 89, 
257 U.S. 233, ,66 L.Ed. 210-—Mid¬ 
dleton V. Luckenbach S. S. Co., C. 

C. A.N.Y., 70 F.2d 326, modifying, 

D. C., 5 F.Supp. 238, and certiorari 
denied Luckenbach S. S. Co. v. 
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Middleton, 55 S.Ct. 89, 293 U.S. 577, 
79 L.Ed. 674—The City of Van¬ 
couver, C.C.A.Or., 60 P.2d 793, cer¬ 
tiorari granted Vancouver S. S. 
Co. V. Rice, 53 S.Ct. 220, 287 U. 
S. 593, 77 L.Ed. 517, affirmed 53 
S.Ct. 420, 288 U.S. 445, 77 L.Ed. 
885—O'Brien v. Luckenbach S. S. 
Co., aC.A.N.Y., 293 F. 170, modify¬ 
ing, D.C., 286 F. 301. 

17 C.J. p 1183 note 7. 

75. U.S.—The Schooner Robert 
Lewers Co. v. Kekauoha, Hawaii, 
114 F. 849, 52 C.C.A. 483. 

17 C.J. p 1184 note 21. 

76. Hawaii.—^Hall v. Kennedy, 27 
Hawaii 626. 

77. U.S.—Torres v. Ponce R., etc., 
Co., 1 Porto Rico Fed. 476—Bor¬ 
rero V. Compania Anonyma de la 
Luz Electrica De Ponce, 1 Porto 
Rico Fed. 144. 

78. U.S.—Panama R. Co. v. Rock, 
Canal Zone, 45 S.Ct. 58, 266 U.S. 
209, 69 L.Ed. 250, reversing, C.C. 
A., 272 F. 649. 

79. Ala..—Graham v. Central of 
Georgia Ry. Co., 117 So. 286, 217 
Ala. 658. 

Mo.—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920, 
334 Mo. 672. 

N.C.—Hinnant v. Tide Water Power 
Co., 126 S.E. 307, 189 N.C. 120, 37 
A.L.R. 889. 

Wis.—City of Milwaukee v. Boyn¬ 
ton Cab Co., 231 N.W. 597, 201 
Wis. 581, modifying 229 N.W. 28, 
201 Wis. 581. 

80; Ala.—Graham v. Central of 
Georgia Ry. Co., 117 So. 286, 217 
Ala. 658. 

Mo.—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920, 334 
Mo. 672. 
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the services or society of which plaintiff was de¬ 
prived while decedent was alive and does not in¬ 
clude their prospective value,St although in at least 
one jurisdiction it has been held that a parent may 
recover for the loss of his deceased child’s pros¬ 
pective services to the time of his majority, as 
well as for the loss of his present services.S2 So, 
too, without the aid of any statute there may be a 
recovery for medical and other expenses up to the 
time of death,S3 and in some jurisdictions,S4 but 
not others,S5 this right has been extended even to 
the recovery of funeral expenses. However, since 
the right of action in the situations under consid¬ 
eration is predicated on the loss accruing between 
the time of the injuries and of death, there can 
be no recovery where death is instantaneousS6 or 


§ 14 

follows so shortly after the injuries that the serv¬ 
ices lost in the interim are worth too little to merit 
notice by the law.S^ 

In no case under the common law can recovery 
be had for the mental suffering of the father or 
husband, or of deceased himself.^S 

§ 14. Under Statutes 

The right of recovery for wrongful death being whol¬ 
ly statutory, the action must stand or fall by the terms 
of the statute under which recovery is sought. 

The right of action to recover damages for death 
caused by wrongful act was first given in England 
in 1846 by the statute known as Lord Campbell’s 
Act.^^ Thereafter, as a number of authorities 


N.C.—Groom v. Murphy, 106 S.E.’706, 
179 N.C. 393. 

S.C.—Tollerson v. Atlantic Coast 
Line R. Co.. 198 S.E. 164, 166, 188 
S.C. 67, quoting- Corpus Juris. 

Wis.—City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 201 Wis. 
581, modifying 229 N.W. 28, 201 
Wis. 581. 

17 C.J. P 1183 notes 9, 11. 

Loss of wife's services or society see 
the C.J.S. title Husband and Wife 
§ 401, also 30 C.J. p 971 notes 18- 
20 . 

81 . Ky.—Harris v. Kentucky Tim¬ 
ber, etc., Co., 43 S.W. 462, 19 Ky. 
L. 1731, rehearing denied 45 S.W. 
94, 19 Ky.L. 1731. 

Mich.—Verlinde v. Michigan Cent. 
R. Co., 130 N.W. 317, 165 Mich. 
371. 

Miss.—Kirkpatrick v. Ferguson-Pal- 
mer Co., 77 So. 803, 116 Miss. 874. 

Mo.—Cummins v. Kansas City Pub- i 
lie Service Co.; 66 S.W.2d 920, 334 | 
Mo. 672. 

N.H.—Chaloux v. International Pa¬ 
per Co., 73 A. 301, 75 N.H. 281, 139 
Am.S.R. 690. 

N.C.—White v. Holding, 7 S.E.2d 825, * 
217 N.C. 329~Hinnant v. Tide Wa¬ 
ter Power Co., 126 S.E. 307, 189 
N.C. 120, 37 A.L.R. 889—Croom v. 
Murphy, 102 S.E. 706, 179 N.C. 393. 

Okl.—Potter v. Pure Oil Co., 78 P.2d 
694, 182 Okl. 509. 

S.C.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 188 S.C. 
67. 

Tenn.—Chess-Wymond Co. v. Davis, 

4 Tenn.Civ.App. 197. 

Wis.—City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 201 Wis. 
581, modifying 229 N.W; 28, 201 

‘ Wis. 581. 

17 C.J. p 1183 notes 10 [a], 11. 

f8^ Ga.—Allen v. Atlanta St. R. 
i Cq., 54 Ga. 503. 

17 C.J. p 1183 note 9. i 

83^ Iowa.—Carnego v. Crescent Coal 
Co., 146 N.W. 38, 164 Iowa 652,' 
Ann.Cas.l916D 794. . . 


Tenn.—Chess-Wymond Co. v. Davis, 
4 Tenn.Civ.App. 197. 

Wis.—City of Milwaukee v. Boynton 
Cab Co., 231 N.W. 597, 201 Wis. 
581, modifying 229 N.W. 28, 201 
Wis. 581. 

17 C.J. p 1183 note 11. 

84. Wash.—^Philby v. Northern Pac. 

R. Co., 89 P. 468, 46 Wash. 173, 123 
Am.S.R. 926, 9 L.R.A.,N,S., 1193, 
13 Ann.Cas. 742. 

17 C.J. p 1184 note 12. 

85. Ind.—Jackson v. Pittsburgh, 
etc., R. Co., 39 N.E. 663, 140 Ind. 
241, 49 Am.S.R. 192. 

17 C.J. p 1184 note 13. 

Where statute allows funeral ex¬ 
penses 

Where wrongful death statute au¬ 
thorized recovery of funeral ex¬ 
penses, funeral expenses could not 
be recovered as a common-law right 
after statutory right had been 
barred by special statute of limita¬ 
tions.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 188 S.C. 
67. 

86. Iowa.—Carnego v. Crescent Coal 
Co., 146 N.W. 38, 164 Iowa 552, 
Ann,Cas.l916D 794. 

N.H.—Chaloux v. International Pa¬ 
per Co,, 73 A. 301, 75 N.H. 281, 139 
Am.S.R. 690. 

N.C.—White v. Holding, 7 S.E.2d 825, 
217 N.C. 329—Croom v. Murphy, 
106 S.E, 706, 179 N.C. 393. 

S.C.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 167, 188 

S. C. 67, quoting Corpus Juris. 

17 C.J. p 1183 note 11, p 1329 note 
25. 

87- Ala.—Graham v. Central of 
Georgia By. Co., 117 So. 286, 217 
Ala. 658. 

Tex.—Rlshworth v. Moss, Civ.App., 
191 S.W. 843, aflarmed Moss v. 
Rishworth, Com.App., 222 S.W. 
225. 

17 .C.J. p 1184 note 14. 

1075 


88. N.C.—Croom v. Murphy, 102 S. 
H 706, 179 N.C. 393. 

17 C.J. p 1184 note 15. 

89. U.S.—Van Beeck v. Sabine 

Towing Go., Tex., 57 S.Ct. 452, 300 
U.S. 342, 81 L.Ed, 685, reversing, 
C.C.A., 85 F.2d 478, certiorari 

granted in part 57 S.Ct. 191, 299 U. 
S. 535, 81 L.Ed. 394. 

Ariz.—In re Lister's Estate, 195 P. 
1113, 22 Ariz. 185. 

Fla.—Florida East Coast Ry. Co. v. 
McRoberts. 149 So. 631, 111 Fla. 
278, 94 A.L.R. 376—Nolan v- 

Moore, 88 So. 601, 81 Fla. 594, 600. 
Ga.—^Watson v. Thompson, 195 S.E. 
190, 185 Ga. 402, answer to certi¬ 
fied question conformed to 195 S. 
E. 208, 57 Ga.App. 266. 

Iowa.—Lipovac v. Iowa Ry. & Light 
Co., 210 N.W. 573, 202 Iowa 517. 
Kan.—Kelly v. Johnson, 75 P-2d 209, 
147 Kan. 74. 

Minn.—Joel v. Peter Dale-Garage, 
289 N.W. 524, 206 Minn. 580. 

Mo.—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W-2d 920, 334 
Mo. 672. 

N.T.—Greco v. S. S. Kresge Co., 12 
N.E.2d 557, 277 N.Y. 26, 115 A.L-R. 
1020, affirming 297 N.Y.S. 258, 251 
App.Div. 667, affirming 293 N.Y.S. 
53, 161 Misc. 781. 

Ohio.—Smith v. Williams, 1 N.E.2d 
643, 51 Ohio App. 464. 

Pa.—Howard v. Bell Telephone Co. 
of Pennsylvania, 160 A. 613, 306 
Pa. 518. 

Wash.—Ryan v. Poole, 47 P.2d 981, 
182 Wash. 532. 

Wyo.—Coliseum Motor Co. v. Hest¬ 
er, 3 P.2d 105, 43 Wyo. 298. 
Reason for enactment 

'Tt undoubtedly was the product 
of an enlightened public conscience 
that realized the inadequacy of the 
law to do justice in this important 
phase of wrongs to the person 
whereby, due to the growing indus¬ 
trial and commercial activities of 
the nineteenth century, human life 
1 was being more and more sacrificed 
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have pointed out, statutes providing a remedy in 
one form or another were enacted in all or prac¬ 
tically all of the states of the union,as well as 
by the congress of the United States and the 
remedy has also been made available in the Philip¬ 
pine Islands^- and in Hawaii.^^ 

While these statutes may differ greatly in phrase¬ 
ology and in important details of the remedy afford¬ 
ed, in their main essentials they fall into two 
groups, one consisting of statutes patterned upon 
Lord Campbelhs Act, creating a new cause of ac¬ 
tion in the designated person or persons, and the 
other of statutes which provide for the survival of 
the cause of action which deceased would have had, 
had he not died.^4 some jurisdictions, as ap¬ 
pears in § 16, both types of remedy are provided 
for. 

In all cases, the right of recovery being wholly 
statutory, the action must stand or fall by the 
terms of the statute under which recovery is 
sought; there can be no recovery in cases which 
do not come within its provisions.^® 


§15. - Lord CampbelFs Act and Statutes 

of Like Type 

Statutes similar to Lord Campbell's Act generally 
provide that an action may be maintained to recover 
for the benefit of certain designated beneficiaries dam¬ 
ages suffered by them as a result of the death of a per¬ 
son caused by a wrongful act such as would have en¬ 
titled the person injured to maintain an action. Al¬ 
though there is some diversity of opinion, the generally 
accepted view is that such statutes create a new right 
of action, wholly distinct and apart from the right of ac¬ 
tion of the injured person upon the existence of which it 
is conditioned. 

In its main essentials Lord Campbell’s Act pro¬ 
vides: (1) That an action may be maintained 
whenever death is caused by a wrongful act, neg¬ 
lect, or default which would have entitled the per¬ 
son injured to maintain an action if death had not 
ensued. (2) That such action is for the benefit of 
certain designated members of deceased’s family 
or close of kin. (3) That the damages recoverable 
in such action are those suffered by such bene¬ 
ficiaries by reason of the death. These provisions 
have been said to be the distinguishing features of 
similar statutes, commonly referred to as Lord 
Campbell’s Acts, adopted in many jurisdictions.^® 
However, apart from the fact that they possess 


and more dependents left penniless 
and without redress for support."— 
Soden v. Trenton & Mercer County 
Traction Co., 127 A. 558, 559, 101 N. 
J.Law 393, reversing: 124 A. 710, 100 
N.J.Law 27. 

90. U.S.—Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452, 300 U. 
S. 342, SI Lr.Ed. 085, reversing, 
C.C.A., 85 F.2d 478, certiorari 
granted in part 57 S.Ct. 191, 299 

U.S. 535, 81 L.Ed. 394—U. S. v. 
Durrance, C.C.A.Fla., 101 P.2d 109. 

Ariz.—In re Lister's Estate, 195 P. 
1113, 22 Ariz. 185. 

N.J.—Soden v. Trenton & Mercer 
County Traction Co., 127 A. 558, 
101 N.J.Law 393, reversing 124 A. 
710, 100 N.J.Law 27. 

Ohio.—Smith v. "Williams, 1 N.E.2d 
643, 51 Ohio App. 464. 

Wyo.—Coliseum Motor Co. v. Hest¬ 
er, 3 P.2d 105, 43 Wyo. 298. 

91. U.S.—Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685, reversing, C. 
C.A., 85 F.2d 478, certiorari grant¬ 
ed in part 57 S.Ct. 191, 299 U.S. 
535, 81 L.Ed. 394. 

92. Philippine.—U. S. v. Heery, 25" 
Philippine 600. 

93. Hawaii.—Hall v. Kennedy, 27 
Hawaii 626. 

94. Pa.—Lutge v. Rosin, 32 Pa. 
List. & Co. 338. 

Vt.—Brown v. Perry, 156 A. 910, 
104 Vt. 66. 

Lord Campbell’s Act and similar 
statutes see infra § 15. 

Survival statutes see infra ^ 16. 


95. U.S.—U. S. V. Durrance, C.C.A. 

Fla., 101 F.2d 109—Mallory v. 
Pioneer Southwestern Stages, C. 

C. A.N.M., 54 F.2d 559—Perry v. 
Tonopah Mining Co. of Nevada, 

D. C.Nev., 13 F.2d 865. 

Ark.—Smith v. Missouri Pac. R. 

Co., 1 S.W.2d 48, 175 Ark. 626. 

Cal.—Evans v. Shanklin, 60 P.2d 
554, 16 Cal.App.2d 358. 

Colo.—^People ex rel. Putnum v. U. 
S. Fidelity & Guaranty Co., 59 P. 
2d 796, 99 Colo, 64. 

Ill.—Friend v. Alton R. Co., 283 Ill. 
App. 366—McGirr v. Pritchard, 
258 Ill.App. 467. 

Iowa.—Lipovac v- Iowa Ry. & Light 
Co., 210 N.W. 573, 202 Iowa 517. 
Ky.—Compton's Adm'r v. Border¬ 
land Coal Co., 201 S.W. 20, 179 
Ky. 695, L.R.A.1918D 666. 

Me.—Metrinko v. Witherell, 188 A. 
213, 134 Me. 483—Danforth v. Em¬ 
mons, 126 A. 821, 124 Me. 156. 

Md.—Davis v. Ruzicka, 183 A. 569, 
170 Md. 112, certiorari denied 56 
S.Ct. 943, 298 U.S. 671, 80 L.Ed. 
1394. 

Mass.—Oliveria v. Oliveria, 25 N.E. 
2d 766—^Arruda v. Director Gen¬ 
eral of Railroads, 147 N.E. 21, 251 
Mass. 255. 

Mo.—Rositzky v. Rositzky, 46 S.W. 
2d 591, 329 Mo. 662—Schrader v. 
Burkel, 263 S.W. 63. 

Mont.—Batchoff v. Butte Pacific 
Copper Co., 198 P. 132, 60 Mont. 
179. 

N.Y.—In re Klein’s Estate, 295 N.T. 
S. 197, 162 Misc. 589—In re Rob¬ 

1076 


erts’ Estate, 286 N.T.S. 476, 158 
Misc. 698—Taynton v. Vollmer, 
271 N.T.S. 128, 151 Misc. 214, re¬ 
versed on other grounds 275 N.Y. 
S. 284, 242 App.Div. 854. 

N.C.—Brown v. Southern Ry. Co., 
162 S.E. 613, 202 N.C. 256. 

Pa.—Liberate v. Royer, 28 Pa.Dist. 

670, 22 Dauph.Co. 1. 

S.D.—Smith v. Presentation Acade¬ 
my of Aberdeen, 248 N.W. 762, 61 
S.D. 323. 

Tenn.—Black v. Roberts, 108 S.W. 
2d 1097, 172 Tenn. 20—Whitson 

V. Tennessee Cent. Ry. Co., 40 S. 

W. 2d 396, 163 Tenn. 35. 

Tex.—Childs v. Childs, Civ.App., 107 
S.W.2d 703—Perez v. Central Pow¬ 
er & Light Co., Civ.App., 27 S.W. 
2d 641, error refused. 

Utah.—Parmley v. Pleasant Valley 
Coal Co., 228 P. 557, 64 Utah 125. 
17 C.J. p 1184 note 29. 

Construction and operation of stat¬ 
utes see infra § 20. 

96. Mo.—^Cummins v. Kansas City 
Public Service Co., 66 S.W.2d 920, 
334 Mo. 672. 

Ohio.—^Smith v. Williams, 1 N.B.2d 
643, 645, 51 Ohio App. 464, citing 

Corpus Juris. 

Injury to property on person of de¬ 
cedent 

A statute of this character gov¬ 
erns only actions for death, and 
does not relate to actions for in¬ 
juries to property on the person of 
the deceased at the time of the ac¬ 
cident.—Pierce Oil Corporation v. 
Taylor, 227 S.W. 420. 147 Ark. 100. 
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these distinguishing features in common, the stat¬ 
utes vary considerably with respect to particular 
matters, as appears hereinafter in appropriate 
parts of this Title. 

There appears to be considerable confusion and 
conflict among the authorities as to the nature and 
identity of the cause of action provided by such 
■statutes.^'^ The view supported by the great weight 
of authority is that such statutes create a new 


cause or right of action, and do not provide mere¬ 
ly for the survival of the cause of action previous¬ 
ly possessed by the deceased,^^ 2 ind this is the con¬ 
struction of the cause of action for death given by 
the Federal Employers’ Liability Act.*^^ Strictly 
speaking, however, the cause of action contem¬ 
plated by the statute is not the death itself, but the 
tort which produces the death, and thus is the 
same as the cause of action for deceased’s injuries.^ 


97. Ohio.—Gallag-her v. River Fur¬ 
nace & Dock Co., 2 Ohio N.P., N. 
S., 661. 

Vt.—Desautel's Adni’r v. Mercure’s 
Estate, 158 A. 682, 104 Vt. 211. 

98. U.S.—Farrington v. Stoddard, 

C. C.A.Me., 115 P.2d 96, reversing, 

D. C., 31 F.Supp. 73—L. B. -Whit- 
ham Const. Co. V. Remer, C.C.A. 
Okl., 105 P.2d 371—In re Statler, 
D.C.N.Y., 31 F.2d 767. affirmed, C. 
C.A., 36 F.2d 1021, certiorari de¬ 
nied Guile V. Statler, 50 S.Ct. 355, 

281 U.S. 752, 74 L.Ed. 1163—In re 
Butler, D.C.Va., 20 F.Supp. 995— 
Wellman v. Bethea, D.C.S.C., 243 
F. 222. 

Ala.—Pickett v. Matthews, 192 So. 
261, 238 Ala. 542. 

Ariz.—In re Lister’s Estate, 195 P. 
1113, 22 Ariz, 185. 

Cal.—Tann v. Western Pac. Ry. Co., 
178- P. 971, 39 Cal.App. 377— 

Marks v. Reissinger, 169 P. 243, 
35 Cal.App. 44. 

Conn.—Flynn v. New York, N. H. & 
H. R. Co., 149 A. 6S’2, 111 Conn. 
196, certiorari granted 51 S.Ct. 30, 

282 U.S. 821, 75 L.Ed, 733, af¬ 
firmed 51 S.Ct. 357, 283 U.S. 53, 
75 L.Ed. 837, 72 A.L.R. 1311, Fed¬ 
eral Employers’ Liability Act. 

Del.—Homiewicz . v, Orlowski, 143 
A. 250. 4 W.W.Harr. 66. 

Fla.—Florida East Coast Ry, Co. v. 
McRoberts, 149 So. 631, 111 Fla, 
278, 94 A.L.R. 376. 

Ind.—Lindley v. Sink, 30 N.E.2d 456, 
superseding 25 N.E.2d 668—City 
of Indianapolis v. Willis, 194 N.E. 
343, 208 Ind. 607—Shipley v. Da¬ 
ly. 20 N.E.2d 653, 106 Ind.App. 
443. 

jMe.—Ames v. Adams, 146 A. 257, 
128 Me. 174. 

Mass.—Oliveria v. Oliveria, 25 N.E. 
2d 766. 

.Mo.—Goldschmidt v. Pevely Dairy 
Co., Ill S.W.2d 1, 341 Mo. 982— 
Hendricks v. Kauffman, I'Ol S.W. 
2d 84, 340 Mo. 74—Cummins v. 
Kansas City Public Service Co., 
66 S.W.2d 920, 923, 334 Mo. 672, 
citing Corpus Juris—Huckleberry 
V. Missouri Pac. R. Co., 26 S.W.2d 
980, 324 Mo. 1025—Jordan v. St. 
Joseph Ry., Light, Heat & Power 
Co., 73 S.W.2d 205, 335 Mo. 319— 
, State ex rel. Thomas v. Daues, 

283 S.W. 51, 314 Mo. 13, 45 A.L. 
R. 1466—Polk V. Krenning, App., 
2 S.W.2d 107, 


Neb.—Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

N.T.—Greco v. S. S. Kresge Co., 12 
N.B.2d 557, 277 N.Y. 26, 115 A.L. 

R. 1020, affirming 297 N.Y.S. 258, 
251 App.Div. 667, affirming 293 N. 
Y.S. 53, 161 Misc. 781—Resign© v. 
F, Jarka Co.. 223 N.Y.S. 5, 221 
App.Div. 214, motion denied 159 N. 

E. 642, 246 N.Y. 537, and reversed 
on other grounds 162 N.E. 13, 248 
N.Y. 225, New Jersey statute—U. 

S. Fire Ins. Co. v. Adirondack 
Power & Light Corporation, 201 N. 
Y.S. 643, 206 App.Div. 584—Grif¬ 
fin V. Bles, 195 N.Y.S. 654, 202 
App.Div. 443—^Anderson v. Stand¬ 
ard Oil Co. of New Jersey, 209 N. 
Y.S. 493, 124 Misc. 829, New Jer¬ 
sey statute—Clough v. Gardiner, 
182 N.Y.S. 803, 111 Misc. 244, af¬ 
firmed 184 N.Y.S. 914, 194 App. 
Div. 923. 

Or.—Piukkula v. Pillsbury Astoria 
Flouring Mills Co., 42 P.2d 921, 
150 Or. 304, 99 A.L.R. 244, rehear¬ 
ing denied 44 P.2d 162, 150 Or. 
304, 99 A.L.R. 244. 

Pa.—Kaczorowski v. Kalkosinski, 

184 A. 663, 321 Pa. 438, 104 A.L. 
R. 1267—Howard v. Bell Tele¬ 
phone Co. of Pennsylvania, 160 A. 
613, 306 Pa. 518—Regan v. Da¬ 
vis, 138 A. 751, 290 Pa. 167, 54 A. 
L.R. 1073—In re Sibilia’s Estate, 
124 A. 137, 279 Pa. 459, dismiss¬ 
ing appeal 82 Pa.Super. 67—Pot¬ 
ter Title & Trust Co. v. Petcoff, 
186 A. 320, 122 Pa.Super. 540. 

S.D.—Jensen v. Juul, 278 N.W. 6, 
66 S.D. 1, 115 A.L.R. 1280. 

Tex.—Norman v. Valley Gin Co., 
Civ.App., 99 S.W.2d 1065, error re¬ 
fused. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66, New Hampshire statute— 
Wellman v. Mead, 107 A. 396, 93 
Vt. 322, Massachusetts statute. 
Wash.—Ryan v. Poole, 47 P.2d 981, 
182 Wash. 532—Grant v. Fisher 
Flouring Mills Co., 44 P.2d 193, 
181 Wash, 576. 

Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1185 note 38—1 C.J. p 198 
note 98. 

“The cause of action is one for the 
enforcement of the personal right of 
the next of kin through the statuto¬ 
ry plaintiff.”—In re Bon Kauff- 
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mann’s Estate, 3 N.Y S.2d 486, 487, 
167 Misc. 83. 

There is no cause of action until 
death of injured person actually oc¬ 
curs. 

Mass.—Martinelli v. Burke, 10 N.E. 
2d 113, 298 Mass. 390, 112 A.L.R. 
341. 

Wis.—Hegel v. George, 259 N.W. 
862, 218 Wis. 327, rehearing de¬ 
nied and mandate amended 261 N. 
W. 14, 218 Wis. 327. 

As action for injury to property 
A death action in effect is an ac¬ 
tion for injury to property.—Pfist- 
erer v. Key, Ind.App., 27 N.E.2d 892. 

99. U.S.—^Van Beeck v. Sabine Tow¬ 
ing Co., Tex, 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685, reversing, C. 

C. A., 85 P.2d 478, certiorari grant¬ 
ed in part 57 S.Ct. 191, 299 U.S. 
535, 81 L.Ed. 394—In re Butler, 

D. C.Va., 20 F.Supp. 995. 
Kan.-^Goodyear v. Davis, 247 P. 446, 

121 Kan. 392, certiorari granted 
Mellon V. Goodyear, 47 S.Ct. 240, 
273 U.S. 684, 71 L.Ed. 839, re¬ 

versed on other grounds 48 S.Ct. 
541, 279 U.S. 335, 72 L.Ed. 906— 
Goodyear v. Davis, 220 P. 282, 114 
Kan. 557, 39 A.L.R. 563, rehearing 
denied 220 P. 1049, 115 Kan. 20. 
N.Y.—Murmann v. New York, N. H. 
& H. R. Co.. 253 N.Y.S. 450, 233 
App.Div. 446, reversed on other 
grounds 180 N.E. 114, 258 N.Y. 
447, and followed in Cremeans v. 
Pennsylvania R. Co., 25 5 N.Y.S. 
972, 235 App.Div. 736. 

17 C.J. p 1186 note 39. 

1 . U.S.—-Western Union Telegraph 
Co. V. Preston, Pa., 254 P. 229, 
166 C.C.A. 517, affirming Preston 
V. Western Union Telegraph Co., 
250 F. 480, certiorari denied West¬ 
ern Union Telegraph Co. v- Pres¬ 
ton, 39 S.Ct. 182, 248 U-S. 585, 63 
L.Ed. 433. 

Ala.—Ex parte Adams, 113 So. 235, 
216 Ala. 241. 

Pa.—Rudisill v. Cordes, 5 A 2d 217, 
333 Pa. 544—Howard v. Bell Tel¬ 
ephone Co. of Pennsylvania, 160 
i A. 613, 306 Pa, 518. 

Wash.—Ryan v. Poole, 47 P.2d 981, 
182 Wash. 532. 

‘"The statutory action is deriva¬ 
tive because it has as its basis the 
same tortious act which would have 
supported the injured party’s own 
cause of action. - . . Its deri- 
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Hence, a more precise statement of the majority 
view is that the right of action given by the statute 
is a totally new one, independent of the right of 
action for injuries and based on different princi¬ 
ples, but arising from the same cause-of action, 
namely, the original actionable tort, and dependent 
thereon and subject to its infirmities as an action¬ 
able cause in favor of the injured person, to the 
extent provided by the terms of the particular stat¬ 
ute as judicially construed.^ On the other hand, a 
number of decisions, including some from juris¬ 
dictions supporting the majority view, have de¬ 
nied that such statutory cause of action is a new 
cause of action,^ Some authorities have described 
it as a substituted cause of action,^ and others have 
said that the purpose or effect of the statute is to 
transmit, or to make survive, a cause of action 
theretofore existing and which would have abated 
upon death of the injured party except for the 
statute.^ The conflict has been said to be more ap¬ 
parent than real, and to be largely due to differ¬ 
ences in the statutory conditions under which the 
decisions were rendered® and in the factual situa¬ 
tions to which the particular statutes were applied^ 


Where there is no provision for the survival of 
a cause of action for personal injuries after the 
death of the injured person, or where the statutes 
expressly provide that such a cause of action shall 
not survive, the only action, if any, which may lie 
after the death of an injured person, is an action 
for wrongful death under a statute of this char¬ 
acter.® 

§ 16. - Survival Statutes 

A number of jurisdictions provide by statute that ac¬ 
tions or causes of action for personal injuries shall sur¬ 
vive, and In some instances such provisions exist side by 
side with provisions creating a new cause of action for 
wrongful death. In some of the latter jurisdictions the 
remedies are mutually exclusive, so that if one lies or 
is elected the other is barred; but in other jurisdictions 
the remedies are complementary and may both be en¬ 
forced. 

In a number of jurisdictions, it is provided by 
statute that causes of action for personal injuries 
shall survive, and such statutes do not create a 
new cause of action but preserve and carry for¬ 
ward in favor of his representatives or other speci¬ 
fied persons the same cause of action which at 
common law accrued to the party injured.® This 


vation, however, is from the tor¬ 
tious act, and not from the person 
of the deceased.”—Kaczorowski v. 
Kalkosinski, 184 A. 663, 665, 321 Pa. 
438, 104 A.L.R. 1267. 

2. U.S.—Mellon v. Goodyear, 48 S. 
Ct 541, 279 U.S. 335, 72 L.Ed. 906, 
reversing Goodyear v. Davis, 247 
P. 446, 121 Kan. 392, certiorari 
granted Mellon v. Goodyear, 47 S. 
Ct. 240, 273 U.S. 684, 71 L.Ed. 839 
—^Western Union Telegraph Co. v. 
Preston, Pa., 254 F. 229, 165 C.C 
A. 517, affirming, D.C., Preston v. 
Western Union Telegraph Co., 250 
F. 480, certiorari denied Western: 
Union Telegraph Co. v. Preston, 
39 S.Ct. 182, 248 U.S. 585, 63 L. 
Ed. 433. 

Ala.—^Williams v. Alabama Great 
Southern R. Co., 48 So. 485, 158 
Ala. 396, 17 Ann.Cas. 616. 

Del.—Homiewicz v. Orlowski, 143 A. 

250, 4 W.W.Harr. 66. 

Or.—Piukkula v. Pillsbury Astoria 
Flouring Mills Co., 42 P.2d 921, 
150 Or. 304, 99 A.L.R. 244, rehear¬ 
ing denied 44 P.2d 162, 150 Or. 304, 
99 A.L.R. 244. 

Pa.—Rudisill v. Cordes, 5 A. 2d 217, 
333 Pa. 644—Kaczorowski v. Kal¬ 
kosinski, 184 A. 663, 321 Pa. 438, 
104 A-Ii.R. 1267—Howard v. Bell 
Telephone Cok of Pennsylvania, 
160 A. 613, 306 Pa. 518. 

Vt.—Desautel’s Adm’r v. Mercure^s 
Estate, 158 A. 682, 104 Vt. 211— 
Brown v. Perry, 156 A. 910, 104 
Vt. 66—Berry v. Rutland R. Co., 
154 A. 671, 103 Vt. 388—Ploof v- 
Burlington Traction Co.* 41 A. 


1017, 70 Vt. 509, 43 L.R.A. 108— 
Legg V. Britton, 24 A. 1016, 64 
Vt. 652. 

Va.—Virginia Electric Power Co. v. 
Decatur, 3 S.E.2d 172, 4 S.E.2d 
294, 173 Va. 153. 

Wash.—Ryan v. Poole, 47 P.2d 981, 
182 Wash. 532. 

3. Ala.—Ex parte Adams, 113 So. 
235, 216 Ala. 241. 

Ohio.—Gallagher v. River Furnace 
& Dock Co., 2 Ohio N.P., N.S., 661. 
17 C.J. p 1186 note 42. 

4. R.I,—^Lubrano v. Atlantic Mills, 
32 A. 205, 19 R.I. 129, 34 L.R.A. 
797. 

17 C.J. p 1186 note 43. 

•Continuation, extension, and en- 
lai^ement of decedent's right of ac¬ 
tion.—Johnson v. Smith, 1 S.E.2d 
834, 215 N.C. 322. 

5. Mo.—State ex rel. St. Louis 
Brewing Ass'n v. Reynolds, 226 S. 
W. 579, quashing certiorari Lampe 

V. St. Louis Brewing Ass'n, 221, S. 

W. 447, 204 Mo.App. 373—Katz v. 
North Kansas City Development 
Co., 14 S.W.2d 701, 223 Mo.App. 
606. 

17 CJ. p 1186 note 44. 

“The right given by the statute 
. . , is a transmitted right in the 

sense that it came to the widow 
through the death of her husband, 
and through • circumstances that 
would hd,vfe given him a right of 
action, if he had lived.”—Strodfe v. 
St. Louis Transit Co., Mo., 87 S.W. 
976, 979. 

6. OkL—St. Lpuis, etc,,, ,R. ^Co. v- 
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Goode, 142 P. 1185, 42 Okl. 784, L. 
R.A.1915B 1141. 

17 C.J. p 1186 note 45. 

7. Wis.—Brown v. Chicago, etc., R. 
Co., 78 N.W. 771, 102 Wis. 137, 44 
L.R.A. 57£k 

S. Ind.—Central Indiana Ry. Co. v.. 
State Bank of Lapel, 178 N.E. 573, 
93 Ind.App. 487. 

N.C.—White v. Holding, 7 S.B.2d 
825, 217 N.C. 329. 

17 C.J. p 1188 note 60—1 C.J. p 199- 
note 2, 

In New York 

(1) Prior to the amendment of the 
statute excluding personal injury ac¬ 
tions from those surviving death, the 
only remedy was the death action,— 
Austin V. Wood, 275 N.Y.S. 710, 153 
Misc. 719. 

(2) The same is true where the 
death occurred after the amendment 
from injuries received before its en¬ 
actment.—Bates V. New York Rapid 
Transit Corporation, 3' N.Y.S.2d 859, 
167 Misc. 285—^Ament v. H. C. Bo- 
hack Co., 288 N.Y.S. ,500, 159 Misc. 
584—In' re Miller’s Estate, 286 N.Y. 
S. 867, 158 Misc. 775. 

9. U.S.—Farrington v, Stoddard, C. 
C.A.Me., 115 F.2d 96, reversing, D. 
C., 31 F.Supp. 73—L. E. Whitham 
Const. Co. V. Remer, C.C.A.01tl., 
105 F.2d 371, Oklahoma statute— 
James Baird Co. v. Boyd, C.C.A.. 
N,C., 41 F.2d 578, Nprth Carolina 
statute. ^ , 

Conn.—Porporp, v. City of New Hav¬ 
en, 187 A, 668, 122 Conn. 80—Dav- 
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in order that his pending action may be continued 
by the statutory beneficiaries without revival.^^ 

In some jurisdictions both types of statutes, that 
is Lord Campbell’s Act and survival statutes, ex¬ 
ist side by side, providing on the one hand for a 
cause of action for death by wrongful act, and on 
the other for the survival of decedent’s action or 
cause of action for his personal injuries.^^ How- 


is V. Margolis, 144 A. 665, 108 
Conn. 645. 

jll ^—Susemiehl v. Red River Lum¬ 
ber Co., 27 N.E.2d 285, 305 Ill. 
App. 473. 

Iowa.—Boyle v. Bornholtz, 275 N. 
W. 479, 224 Iowa 90—Reidy v. Chi¬ 
cago, B. & Q. Ry. Co., 249 N.W. 
347, 216 Iowa 415. 

La.—-Reed v. Warren, 136 So. 59, 172 
La. 1082, reversing 132 So. 250, 18 
La.App. 31—Trumbaturi v. Katz & 
Besthoff, 158 So. 16, 180 Lau 915, 
reversing, App., 154 So. 58—Chan¬ 
son v. Morgan's Louisiana & T. 

R. & S. S, Co., 136 So. 647, 18 La. 
App. 602. 

lid.—Davis v. Ruzika, 183 A. 569, 
170 Md. 112, certiorari denied 56 

S. Ct. 943, 298 U.S. 671, 80 L.Ed. 
1394. 

Mass.—Silva v. Keegan, 23 N.E.2d 
867, New- York law—Royal In¬ 
demnity Co. V. Pittsfield Electric 
Co., 199 N.E. 69, 293 Mass. 4— 
De Marco v. Pease, 149 N.E. 208, 
253 Mass. 499—Battany v. Wall, 
122 N.E. 168, 232 Mass. 138. 
Mich.—Micks v. Norton, 239 N.W. 
512, 256 Mich. 308. 

Mo.—Beer v. Martel, 55 S.W.2d 482, 
332 Mo. 53. 

Mont.—Meinecke v. Intermountain 
Transp. Co., 55 P.2d 680, 101 Mont. 
315, 

Neb.—Rasmussen v. Benson, 275 N. 
W. 674, 133 Neb. 449, 122 A.L.R. 
1468, affirmed 280 N.W. 890, 135 
Neb. 232, 122 A.L.R. 1475—Hind- 
marsh v. Sulpho Saline Bath Co., 
187 N.W. 806, 108 Neb. 168. 

N.H.—Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H, 1, affirmed 175 
A. 245, 87 N.H, 1. 

N.J.—Soden v. Trenton &. Mercer 
County Traction Co., 127 A. 558, 
101 N.J.Law 393, reversing 124 
A. 710, 100 N.J.Law 27. 

NT.—Pontheim v. Third Ave. Ry. 
Co., 12 N.Y.S.2d 90, 257 App.Div. 
147, appeal granted 13 N.Y.S.2d 
281, appeal denied 24 N.E.2d 95, 
281 N.Y. 392, 

Ohio.—^Wellston Iron Furnace Co. v. 
Rinehart, 140 N.E. 623, 108 Ohio 
St. 117~Gallagher v. River Fur¬ 
nace & Dock Co., 2 Ohio N.P.,N.S., 
661. 

‘Okl.—St. Louis-San Francisco Ry. 
Co. V. Hutchinson, 245 P. 891, 117 
Okl. 190—Okmulgee Gas Co. v. Kel¬ 
ly, 232 P. 428, 106 Okl. 189. 


V. Evans, 36 Pa.Dist. 
Co. 68, 55 Montg.Co. 235, 53 
Tork.Deg.Rec. 126. 

S.C.—Drafts v. State Highway De¬ 
partment, 140 S.E. 468, 142 S.C. 
202 . 

Tenn.—Oman v. Delius, 35 S.W.2d 
570, 162 Tenn. 192—^Wilson v. Bar¬ 
ton, 283 S.W. 71, 153 Tenn. 250. 
Tex.—^Norman v. Valley Gin Co., Civ. 
App,, 99 S.W.2d 1065, error re¬ 
fused—^Humble Oil & Refining Co. 

V. Ooley, Civ.App., 46 S.W.2d 1038 
—Jenney v. Jackson, Civ.App., 46 
S.W.2d 418. 

Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173. 

Wis.—Koehler v. Waukesha Milk 
Co., 208 N.W. 901, 190 Wis. 52. 
17 C.J. p 1186 note 47—1 C.J. p 197 
note 97. 

10. Tenn.—^Wilson v. Barton, 283 S. 

W. 71, 153 Tenn. 250. 

17 C.J. p 1187 note 48. 

11. Ala.—^Williams v. Alabama 
Great Southern R. Co., 48 So. 485, 
158 Ala. 396, 17 Ann.Cas. 516. 

17 C.J. p 1187 note 49. 

12. Ala.—Webb v. French, 152 So. 
215, 228 Ala 43. 

Neb.—^Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

N.H.—^Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

In Fenusylvania 

(1) Prior to the 1937 amendment 
of the Fiduciaries Act, there was 
no valid provision for the survival 
of causes of action, as distinguished 
from pending actions. 

U.S.—Voelkel v. Bennet, D.C.Pa, 31 
F.Supp. 506. 

Pa.—Potter Title & Trust Co. v. Pet- 
colf, 186 A. 320, 122 Pa.Super. 540 
—Lutge V. Rosin, 32 PaDist. & 
Co. 338. 

(2) Since such amendment, how¬ 
ever, causes of action as well . as 
pending actions for personal injuries 
survive the death of the injured 
person.—Glaesser v. Evans, 36 Pa 
Dist. & Co. 68, 55 MontCo. 235, 53 
York.Leg.Rec. 126—^Lutge v. Rosin, 
supra. 

13. Tenn.—^Daniel v. East Tennes¬ 
see Coal Co., 58 S.W. 859, 105 Tenn. 
470—Memphis St. R. Co. v. Prince, 
2 Tenn.Civ.App. 688. 
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14. U.S.—Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct 452, 300 U. 
S. 342, 81 L.Ed. 685, reversing, C. 
C.A., 85 F.2d 478, certiorari granted 
in part 57 S.Ct 191, 299 U.S. 535, 
81 L.Ed. 394—Farrington v. Stod¬ 
dard, C.C.A.Me., 115 F.2d 96, re¬ 
versing, D.C., 31 F.Supp. 73—D. E. 
Whitham Const Co. v. Remer, C. 
C.A.Okl., 105 P.2d 371, Oklahoma 
statute—James Baird Co. v. Boyd, 
C.C.A.N.C., 41 F.2d 578, North 

Carolina statute—Voekel v. Ben- 
net, D.C.Pa., 31 F.Supp. 506—De¬ 
troit United Ry. v. Weintrobe, 
Mich., 259 P. 68, 170 C.C.A. 136, 
Michigan statute. 

Conn.—Flynn v. New York, N. H. & 
H. R. Co., 149 A.. 682, 111 Conn. 196, 
certiorari granted 51 S.Ct 30, 282 
U.S. 821, 75 L.Ed. 733, affirmed 51 
S.Ct 357, 283 U.S. 53, 75 L.Ed. 837 
72 A.L.R. 1311, Federal Employ¬ 
ers' Liability Act. 

Kan.—Wright v. Smith, 14 F.2d 640, 
136 Kan. 205. 

La.—Trumbaturi v. Katz & Besthoff, 
158 So. 16, 180 La. 915, reversing, 
App., 154 So. 58—Reed v. Warren, 
136 So. 59, 172 La. 1082, reversing 
132 So. 250, 18 La.App.' 31. 

Md.—^Davis v. Ruzicka, 183 A. 569, 
170 Md. 112, certiorari denied 56 
S.Ct 943, 298 U.S. 671, 80 L.Ed. 
1394. 

Mich.—Micks v. Norton, 239 N.W. 
512, 256 Mich. 308. 

Mo.—Jordan v. St Joseph Ry., Light, 
Heat & Power Co., 73 S.W.2d -205, 
335 Mo. 319. 

Mont.—Meinecke v. Intermountain 
Transp. Co., 55 P.2d 680, 101 Mont 
315. 

Neb.—Rasmussen v. Benson, 275 N. 
W. 674, 133 Neb. 449, 122 A.L.R. 
1468, affirmed 280 N.W, 890, 135 
Neb. 232, 122 A.L.R. 1475—Hind- 
marsh V. Sulpho Saline Bath Co., 
187 N.W. 806, 108 Neb. 168. 

N.J.—Soden v. Trenton & Mercer 
County Traction Co., 127 A. 558, 
101 N.J.Law 393, reversing 124 A. 
710, 100 N.J.Law 27. 

N.Y.—Fontheim v. Third Ave. Ry. 
Co., 12 N.T.S.2d 90, 257 App.Div, 
147, appeal granted 13 N.Y.S.2d 281, 
appeal denied 24 N.E.2d 95, 281 N. 
Y. 392—In sre Miller’s Estate, 286 
N.T.S. 867, 158 Mlsc. 775. ■ 

Ohio.—^V^'eUston Iron Furnace Co, 
v. Rhinehart', 140 N.E. 623, 108 
Ohio St 117. 


is true even where the statute provides for the re¬ 
covery of enlarged and remedial damages, includ¬ 
ing damages caused by the death itself,and al¬ 
though it is provided that the damages shall be for 
the benefit of designated beneficiaries, free from 
the claims of creditors.il Some statutes are held 
to preserve from abatement only actions pending 
at the time of the death ;12 while under others, de¬ 
cedent must have died as a result of the injuries, 

Pa.—Glaesser 
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ever, the two causes of action are not necessarily 
concurrent; and in many instances, although on 
diverse reasoning, the statutes have been construed 
as not authorizing two actions founded on the 
same injury.l^ Thus, under some statutes, the 
personal representative must elect whether he will 
sue on the common-law action which accrued to 
decedent and survived, or on the cause of action 
accruing under the death statute; he cannot do 
both.^^ In other instances, construing the two 
statutes together it has been held that the statute 
giving a right of action for death by wrongful 
act limits the operation of the survival statute to 
cases where death does not result from the par¬ 
ticular injury which is the subject of the suit; that 
where death results from such injury, the cause of 
action does not survive, but the new statutory ac¬ 
tion for death arises for the benefit of the desig¬ 


nated persons!Where the survival statute pre¬ 
serves from abatement only actions pending at the 
time of death, and an action for wrongful death 
will lie only where no action had been brought by 
decedent, if decedent dies pendente lite there is no 
choice of remedies, the only available remedy being 
continuation of decedent’s action by his personal 
representatives!^ 

On the other hand, in some jurisdictions it i^ 
held that the death statutes do not have the effect 
of limiting the operation of the survival statute to 
cases where death occurred from causes other than 
the injuries on which the action is grounded 
and, since the two causes of action are complemen¬ 
tary rather than repugnant to each other, they may 
be brought independently!® Further, such actions 
may properly be joined in one action,^^ and, in oth- 


OkL—St. Louis-San Francisco Ry. 
Co. y. Hutchinson, 245 P. 891, 117 
Okl. 190. 

Pa.—Findeisen v. Friedman, 35 Pa. 
Dist. & Co. 523—Glaesser v. Evans, 
36 Pa.Dist. & Co. 68, 55 Montg.Co. 
235, 53 York.Leg.Rec. 126. 

Tex.—^Norman v. Valley Gin Co., Civ. 
App., 99 S.W.2d 1065, error refused 
—Humhle Oil & Refining Co. v. 
Ooley, Civ.App., 46 S.W.2d 1038. 
Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173. 

Wis.—Hegel v. George, 261 N.W. 14, 
218 Wis. 327, rehearing and amend¬ 
ing mandate 259 H.W. 862, 218 
Wis. 327—^Koehler v. Waukesha 
Milk Co., 208 N.W. 901, 190 Wis. 
52. 

17 C.J. p 1187 note 50—1 C.J. p 198 
note 99. 

15. Ala.—Bruce v. Collier, 127 So. 
553, 221 Ala. 22. 

Ill.—Susemiehl v. Red River Lumber 
Co., 27 N.E.2d 285, 305 Ill.App. 
473. 

17 C.J. p 1187 note 55. 

Instantaneous and deferred death see 
infra | 22. 

IS. Ky.—Louisville, etc., R. Co. v. 
Raymond, 123 S.W. 281, 135 Ky. 
738, 27 L.R.A.,N.S., 176. 

17 C.J. p 1188 note 56. 

17. Ala.—^Webb v. French, 152 So. 
215, 228 Ala. 43—Bruce v. Collier, 
127 So. 553, 221 Ala 22. 

Ill.—Pease v. Rockford City Trac¬ 
tion Co., 117 N.B. 83. 279 Ill. 513, 
reversing 204 Ill.App. 120—Suse¬ 
miehl V. Red River Lumber Co., 
27 N.B.2d 285, 305 Ill.App. 473. 
Kan.—^Kelly v. Johnson, 75 P.2d 209, 
147 Kan. 74—^Wright v. Smith, 14 
P.2d 640, 136 Kan. 205—Hendrix v. 
Board of Comers of Wyandotte 
County, 245 P. 1052, 121 Kan. 85. 
Mo.—Jordan v. St. Joseph Ry., Light, 
Heat & Power Co., 73 S.W.2d 205, 


335 Mo. 319—Lach v. Buckner, 86 
S.W.2d 954, 229 Mo.App. 1066. 

R.I.—Slavin v. Hellenic Baking Co., 
146 A. 488, 50 R.I. 217. 

17 C.J. p 1188 note 57—1 C.J. p 199 
note 3. 

In Texas, since the amendment of 
the survival statute making it ap- 
plicaole to injuries resulting in 
death, this is no longer the law.— 
Humble Oil <& Refining Co. v. Ooley, 
Civ.App., 46 S.W,2d 1038. 

18. Del.—^Parvis v. Philadelphia, 
etc., R. Co., 17 A. 702, 13 Del. 436. 

In Pennsylvania 

(1) This was the rule prior to the 
1937 amendment of the Fiduciaries 
Act, which authorized an executor or 
administrator to commence and pros¬ 
ecute any action which deceased 
might have commenced and prose¬ 
cuted.—Voelkel v. Bennet, D.C.Pa., 
31 F.Supp. 506—17 C.J. p IISS note 
62. 

(2) Under this rule, an action 
brought in the name of the injured 
person who was unconscious until 
his death was held unauthorized, 
and hence did not prevent a new ac¬ 
tion for his wrongful death.—Cord- 
ingly V. Kelly, 120 A. 39§, 276 Pa. 
374. 

19. U.S.—L. E. Whitham Const. Co. 
V. Remer, C.C.A,Okl., 105 P.2d 
371—James Baird Co. v. Boyd, C.C. 
A.N.C., 41 P.2d 578. 

Pa.—Lutge V. Rosin, 32 Pa.Dist. 
& Co. 338. 

17 C.J. p 1188 note 58. 

Pending action 

Where decedent brought an action 
for his injuries and died pendente 
lite, the suit may be revived in the 
name of his administrator, even 
though the death resulted from the 
injuries and would constitute a 
cause of action under the wrongful 
death statute.—Mahoning Valley R. 
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Co. V. Van Alstine, S3 N.E. 601, 77 
Ohio St. 395, 14 L.R.A..N.S., 893— 
Hayes v. Cleveland Electric Ry. Co., 
21 Ohio Cir. .Ct., N.S.,*186. 

Contra Gallagher v. River Furnace 
& Dock Co., 2 Ohio N.P., N.S., 661. 
29. U.S.—Farrington v. Stoddard, C. 

C. A.Me., 115 F.2d 96, reversing, 

D. C., 31 F.Supp. 73—L. E. Whit¬ 
ham Const. Co. V. Remer, C.C.A. 
Okl., 105 F.2d 371, Oklahoma stat¬ 
ute—James Baird Co, v. Boyd, C. 
C.A.N.C., 41 P.2d 578, North Caro¬ 
lina statute. 

Md.—Davis v. Ruzicka, 183 A. 569, 
170 Md. 112, certiorari denied 56 
S.Ct. 943, 298 U.S. 671, 80 L.Ed. 
1394. 

Neb.—Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

N.Y.—Pontheim v. Third Ave. Ry. 
Co., 12 N.Y.S.2d 90, 257 App.Div. 
147, appeal granted 13 N.Y.S.2d 
281, appeal denied 24 N.E.2d 95, 
281 N.Y. 392. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Hutchinson, 245 P. 891, 117 
Okl. 190. 

Tex.—Humble Oil & Refining Co. v. 

Ooley, Civ.App., 46 S.W.2d 1038. 

Vt.—Giguere v. Rosselot, 3 A.2d 538, 
110 Vt. 173. 

17 C.J. p 1188 note 63. 

21. Neb.—Rasmussen v. Benson, 
275 N.W. 674, 133 Neb. 449, 122 A. 
L.R. 1468, affirmed 2S0 N.W, 890, 
135 Neb. 232, 122 A.L.R. 1475— 
Hindmarsh v. Sulpho Saline Bath 
Co., 187 N.W. 806, 108 Neb. 168. 
N.J.—Soden v. Trenton & Mercer 
County Traction Co., 127 A. 558, 
101 N.J.Law 393, reversing 124 
A. 710, 100 N.J.Law 27. 

N.Y.—Pontheim v. Third Ave. Ry. 
Co., 12 N.Y,S.2d 90, 257 App.Div. 
147, appeal , granted 13 N.Y.S.2d 
281, appeal denied 24 N.E.2d 95, 
281 N.Y. 392. 

Ohio.—^Wellston Iron Furnace Co. v.. 
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er cases, may properly be joined in one count .22 
Of course, where the causes are joined, whether 
formally or only in effect, and the damages awarded 
are based on both causes, no other action will lie.^s 

Under the Federal Employers’ Liability Act as 
amended to provide a survival action in addition 
to a new cause of action for death,^^ and under 
some state statutes as well,25 all damages, both to 
decedent by reason of the injury and to the bene¬ 
ficiaries by reason of the death, may and must be 
recovered in one action. 

g 27 . - Statutes Limited to Particular 

Classes of Cases 

As a general rule statutes authorizing the recovery 
of damages for death by wrongful act in special classes 
of cases take cases that fall within them out of the 
operation of more general death statutes. 

In some jurisdictions, statutes exist authorizing 


the recovery of damages for death by wrongful 
act in special classes of cases, and as a general 
rule an action will not lie under a general death 
statute where it may be brought under such a spe¬ 
cial statute,25 at least where the cause of action in¬ 
volved is a new one created by the special statute 
and otherwise nonexistent,*27 but special statutes 
do not exclude cases which do not fall within their 
provisions,2S or exclusively within their provi- 
sions,29 from the operation of a more general death 
statute. Apart from cases cited in connection with 
rules considered elsewhere in this Title, reference 
is made in the subjoined notes to cases involving 
statutes of this character, such as employers’ lia¬ 
bility acts;^5 statutes imposing liability for the 
death in specially enumerated cases of a child or 
ward,5l or a passenger on a public conveyance,22 
or an employee of a railway statutes imposing 
liability where death is caused in the operation of a 


Khinehart, 140 N.E. 623, 108 Ohio | 
St. 117. 

Pa.—Glaesser v. Evans, 36 Pa.Dist. 
& Co. 68, 55 Mont.Co. 235, 53 York. 
Legr.Rec. 126. 

Tex.—Humble Oil & Refining Co. v. 

Ooley, Civ.App., 46 S.W.2d 1038. 
Wis.—Koehler v. Waukesha Milk 
Co., 208 N.W. 901, 190 Wis. 52. 

22. Vt.—Giguere v. Rosselot, 3 A.2d 
638, 110 Vt. 173. 

23. Neb.—Hindmarsh v. Sulpho Sa¬ 

line Bath Co., 187 N.W. 806, 108 
Neb. 168—Murray v. Omaha 
Transfer Co., 145 N.W. 360, 95 

^Neb. 175, 153 N.W. 488. 98 Neb. 
482. 

24. U.S.—^Washington Ry. & Elec¬ 
tric Co. V. Scala, 45 App.D.C. 484, 
affirmed 37 S.Ct. 654, 224 U.S. 630, 
61 L.Ed. 1360. 

Pa.—Keyser v. Reading Co., 12 Pa. 
Dist. & Co. 343, 13 ’uehigh Co.L.J. 
195. 

17 C.J. p 1187 notes 52, 53. 

Prior to this amendxneii.t, the 
cause of action given to an injured 
employee by the act did not survive 
his death.—Michigan Cent. R. Co. 
V. Vreeland, Ohio, 33 S.Ct. 192, 227 
U.S. 59, 57 L.Ed. 417, Ann,Cas,1914C 
176. 

17 C.J. p 1187 note 51 [a]. 

25. Ark.—Morgan v. Rankin, 122 S. 
W.2d 555, 197 Ark. 119, 119 A.L.R. 

1466. 

La.—Reed, v. Warren, 136 So. 59, 
172 La. 1082, reversing 132 So. 
250, 18 La.App. 31. 

Mass.—Gerry v. Worcester Consol. 
St Ry. Co., 143 N.E. 694, 248 

Mass. 559 . 

17 C.J. p 1187 note 54. 

26. U.S.—Mallory v. Pioneer South¬ 
western Stages, C.C.A.N.M., 54 F. 
2d 559. 


Ark.—Murphy v. Province, 240 S.W. 
421, 153 Ark. 240. 

Ind.—Pittsburgh etc., R. Co. v. Vin- 
ing, 27 Ind. 513, 92 Am.D. 269. 

La.—Thaxton v. Louisiana Ry. & 
Nav. Co., 95 So. 773, 153 La. 292. 
Tex.—Clay v. Atchison, T. & S. P. 
Ry. Co., Com.App., 228 S.W. 907, 
affirming, Civ.App., 201 S.W. 1072. 
Wash.—Roswall v. Grays Harbor' 
Stevedore Co., 231 P. 934, 132 

Wash. 274. 

17 C.J. p 1191 note 80 [d]. 

Rights under workmen's compensa¬ 
tion acts in case of death see the 
C.J.S. title Workmen’s Compensa¬ 
tion Acts §§ 130-151, also 71 C.J. 
p 527 note 97-p 559 note 60. 
Special regulations inapplicable to 
death cases, but relating only to the 
recovery of damages for personal 
injuries in certain cases, do not 
have such effect. 

Mich,—Smith v. Kent County, 204 
N.W. 756, 231 Mich. 681. 

Okl.—Consumers’ Gas Co. v. O’Ban- 
non, 221 P. 423, 94 Okl. 107. 

27. Cal.—Gonsalves v. Petaluma & 
S. R. Ry. Co., 159 P. 724, 173 Cal. 
264—Hayes v. Valentine, 173 P. 
410, 37 Cal.App. 42. 

28. N.Y.—^Van Wormer v. Arnold, 7 

N.Y,S.2d 550, 255 App.Div. 233. 1 

Wash.—Roswall v. Grays Harbor 
Stevedore Co., 231 P. 934, 132 

Wash. 274. 

W.Va.—^Jones v. Rinehart & Dennis 
Co., 168 S.E. 482, 113 W.Va. 414. 

17 C.J. p 1191 note 80 [d]. 

Special right of action waived 
A mother, having exclusive right 
under an employers’ liability act, to 
recover for her own use for death 
of minor daughter, resulting from 
violation of employers' liability act, 
held entitled to waive her individual 
right and may sue under a general 
statute for benefit of her daughter's 
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estate.—Thompson v. Union Fish¬ 
erman's Co-op. Packing Co., 235 P. 
694, 118 Or. 436, affirmed Thompson 
V. Union Fishermen’s Co-op. Pack¬ 
ing Co., 246 P. 733, 118 Or. 436. 

2d. Cal.—Taylor v. Albion Lumber 
Co., 168 P. 348, 176 Cal. 347, L.R. 
A.1918B, 185—Gonsalves v. Peta¬ 
luma & S. R. Ry. Co., 159 P. 724, 
173 Cal. 264—Valentine v. Hayes, 
173 P. 410, 37 Cal.App. 42. 

30. Ariz.—Star go Mines Co. v. Cof¬ 
fee, 238 P. 335, 28 Ariz. 527. 

Ark.—Dicken v. Missouri Pac. R. 

Co., 69 S.W.2d 277, 188 Ark. 1035. 
La.—Louisiana Ry. & Nav. Co., 95 
So. 773, 153 La. 292. 

Or.—Fox V. Ungar, 98 P.2d 717. 

17 C.J. p 1189 note 65. 

Statutory provisions relating to lia¬ 
bility of masters for injuries to 
servants generally see the C.J.S. 
title Master and Servant, § 173, 
also 39 C.J. p 262 note 66-p 267 
note 55. 

31. Fla.—Meeks v. Johnston, 95 So. 
670, 85 Fla. 248—De Vane v. Bau¬ 
man, 90 So. 192, 82 Fla. 346. 

Ga.—Western & A. R. R. v. Michael, 
172 S.E. 66, 178 Ga. 1, appeal dis¬ 
missed 54 S.Ct. 530, 291 U.S. 649, 
78 L.Ed. 1044, rehearing denied 
54 S.Ct. 560, 291 U.S. 654, 78 L. 
Ed. 1044—Western & A. R. Co. v. 
Michael. 165 S.E. 37, 175 Ga. 1. 

17 C.J. p 1190 note 73. 

32. Colo.—Davis v. 'Colorado Sav. 
Bank, 242 P. 985, 78 Colo. 509. 

17 C.J. p 1190 note 75. 

33. Ark.—Faulkner v. Faulkner,. 57 
S.W. 2d 818, 186 Ark. 1082—Mur¬ 
phy V. Province, 240 S.W. 421, 153 
Ark. 240. 

Ga.—Georgia Southern & F. Ry. Co. 
V. Adkins, 120 S.E. 610, 156 Ga. 
826. 



BEATE 


25 C.J.S. 


§ 17 


railroad, street railroad, steamboat, stag'e coach, 
or other common carrier, public conveyance, or 
vehicle for conveyance of goods or passengers 
where death is caused on, or by reason of a defect 
in, a highwaywhere death is caused by any 
private association of persons where death is 
caused by violation of an occupational diseases 
act,or by violation of the mining laws,^^ or by 
negligence in the operation of a mine, smelter, or 
mill for refining ores;^^ or where death is caused 
by the careless or malicious use of firearms, or by 
a deadly weapon.^^ i 

Federal statutes. As appears in Commerce § 
78 e (4), the Federal Employers^ Liability Act pro¬ 
vides in substance that common carriers by rail¬ 
road, while engaged in interstate commerce, shall 
be liable for the death or injury of employees while 
employed in such commerce, resulting from the 
negligence of its officers, agents, or employees, or 
by reason of defects in its equipment due to such 


carriers negligence, and other statutes authorize 
actions against interstate railroads for injuries or 
death caused by the violation of safety appliance 
provisions. There are federal statutes providing 
for actions for death caused by wrongful act on 
the high seas,^^ or for the death of a seaman from 
injuries received in the course of his employment.^^ 

§ 18. - Constitutionality of Statutes 

Subject to constitutional limitations, the right of ac¬ 
tion for wrongful death is completely within the jurisdic¬ 
tion of the legislature, and this applies not only to the 
granting of the right but also to its restriction or abro* 
gation. 

Subject to constitutional limitations, the right of 
action for wrongful death is a matter completely 
within the jurisdiction of the legislature.'^^ Ac¬ 
cordingly the constitutionality of statutes giving 
or affecting the right of action for damages for 
death by wrongful act has been upheld as against 
a variety of contentions,^^ although particular stat- 


La.—Thaxton v. Louisiana Ry. & 
Nav. €o., 95 So. 773, 153 La. 292. 
Mass.—Doyle v. Fitchburg: R. Co., 
37 N.E. 770, 162 Mass. 66, 44 Am. 
S.R. 335, 25 L.R.A. 157. 

Mo.—Roberts v. Kansas City Rys. 

Co., 228 S.W. 902, 204 Mo.App. 586. 
Tex.—Clay v. Atchison, T. & S. F. 
R. Co., Civ.App., 201 S.W. 1072, 
affirmed, Com.App, 228 S.W. 907, 
New Mexico statute. 

17 C.J. p 1190 note 76. 

34. U.S.—De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914—^Mallory v. Pioneer South¬ 
western Stages, C.C.A.N.M., 54 F. 
2d 659. 

Mass.—Foynes v. New York Cent. R, 
R., 177 N.E. 119, 276 Mass. 89— 
Commonwealth v. Boston & W. R. 
Corporation, 11 Cush. 512. 

Mo.—Toutsey v. Chicago, R. I. & P. 

R. Co., 259 S.W. 771—Shaffer v. 
Chicago, R. L & P. R. Co., 254 S. 
W. 257, 300 Mo. 477, affirmed Chi¬ 
cago, R. I. & P. R. Co. V. Shaffer, 
44 S.Ct. 228, 263 U.S. 687, 68 L:Ed. 
507. 

N.H.—Boston C. & M. R. Co. v. 
State, 32 N.H. 215. 

Tex.—Consolidated Unjderwriters v. 
Kirby Lumber Go., Com.App., 267 

S. W. 703, reversing, Civ.App., 250 
S.W. 476—Clay v. Atchison, T. & 
S. F. Ry. Go., Com.App., 228 S.W. 
907, affirming, Civ.App., 201 S.W. 
1072, New Mexico statute. 

17 C.J. p 1191 note 77, 

‘^Public conveyance” 

(1) The term “other public con¬ 
veyance” is used in the statute ih 
ejusdem generis sense.—^DrakeSmith 
V. Ryan, Mo.App,, 57 S.W.2d 727. 

(2) The term embraces a passen¬ 
ger elevator.—Davis y. Colorado Sav. 
Bank, 242 P. 985, 78 Colo. 509. 


(3) The term does not include a 
private automobile.—Schrader v. 
Burkel, Mo., 260 S.W. 63. 

“Vehicle” 

(1) The term “vehicle” as used 
in the statutes includes delivery 
trucks.—Hamilton v. St. Louis, S. 
F, & T. Ry. Co., 283 S.W. 475, 115 
Tex. 455, affirming. Magnolia Pe¬ 
troleum Co. V. Hamilton, Civ.App., 
251 S.W. 597—Cobb Brick Co. v. 
Lindsay, Tex.Civ.App., 2 S.W. 2d 
1010. See Cobb Brick Co. v. Lind¬ 
say,' Tex.Civ.App., 277 S.W. 1107, 
vacated 48 S.Ct. 34, 275 U.S. 491, 72 
L.Ed. 389. 

(2) The term does not include a 
passenger elevator.—Farmers, etc,, 
Nat. Bank v. Hanks, 137 S.W. 1120, 
104 Tex. 320, Ann.Cas.l914B 368. 

Negligent operation by “driver” of 
stagecoach or other public convey¬ 
ance does not include negligent op¬ 
eration by motorman of street car, 
since the person who operates a lo¬ 
comotive is more commonly called 
“engineer” than “driver.”—Drolsha- 
gen V. Union Depot R. Co., 85 S.W. 
344, 186 Mo. 258.' 

35- Kan.—Snyder v. Board of 
Com’rs of Pottawatomie County, 
245 P, 162, 120 Kan. 659. 

S.C.—Drafts v. State Highway De¬ 
partment, 140 S.E. 468, 142 S.C. 
202 . • ' ^ 
17 O.J. p 1191 note 78. 

36. Fla.—Davis v. , Florida Power 
Go., 60 So. 759, 64 Fla. 24^, Ann, 
Cas.l914B 965. 

Tenants» in epmmon are liable to 
a parent for negligently permitting 
their property to be and remain in 
a , condition that caused the death 
of the child of such parent, since 
tenants in common qonstitut:e a pri- 
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vate association of persons.—Bryant 

V. Welles, 61 So. 748, 65 Fla. 355, 

Ann.Cas.l915C 1143, error dismissed 

35 S.Ct. 937, 238 U.S. 612, 59 L.Ed. 

1489. 

37. Ill.—Wilcox V. International 
Harvester Co. of America, 198 Ill. 
App. 33, affirmed 116 N.E. 151 278 
Ill. 465. 

17 C.J. p 1189 note 66 [a]. 

3a Ill.—MePadden v. St. Paul Coal 
Co., 183 Ill.App. 36. 

17 C.J. p 1191 note 80. 

39 . Mont.—Beeler v. Butte, etc.. 
Copper Dev. Co., 110 P. 528, ^ 
Mont. 465—Johnson v. Butte, etc., 
Copper Co, 108 P. 1057, 41 Mont. 
158,, 48 L.R.A.,N.S., 938. 

17 C.J, p 1191 note 81. 

40. Ky.—Young v. Young, 132 S.W. 
155, 141 Ky. 76. 

17 C.J. p 1191 note 82. 

41. U.S.—Middleton v. Luckenbach 
S. S. Co., C.C.A.N.Y., 70 F.2d 326, 
modifying, D.C., 5 F.Supp. 238, and 
certiorari denied Luckenbach, S. S. 
Co. V. Middleton, 55 S.Ct. 89, 293 
U.S. 577, 79 L.Ed. 674—Birks v. 
United Fruit Co., D.C.N.Y., 48 F. 
2d 656. 

42. N.Y.—In re Rademaker's Es¬ 
tate, 2 N.Y.S.2d 309, 166 Misc. 201. 

Right of recovery for injuries to 
seamen generally see the C.J.S. 
title Seamen §§ 188-191, also 56 
C.J. p 1082 note 21-p 1087 note 7. 

43- Cal.—Treat v. Los Angeles Gas 
«& Electric Corporation, 256 P. 447, 
82 Cal.App. 610. 

N.Y.—Taynton v. Vollmer, 271 N.Y. 
S. 128, 151 Misc. 214, reversed on 
other grounds 275 N.Y.S. 284, 242 
App.Div. 854. 

4^ —Louis PizRz Dry Goods 

Co.' V. Iteldeli, 47 S.Ct. 509, 27^ U. 
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uteS'have been declared invalid on the ground of 
being class legislation/^ or of attempting to ex¬ 
clude the federal courts from jurisdiction over 
such actions/® or on other grounds.^"? is like¬ 
wise within the power of the legislature, subject 
to constitutional limitations, to enact a statute re- 
stricting^S or even abrogating entirely^^ the right 
of action theretofore granted by the death statute; 
but where the right of action is granted and pro¬ 
tected by the constitution the legislature may not 
abolish it/® although it may vary the terms of its 
.enforcement provided it leaves intact the right 
thus guaranteed. 

Federal statutes, A statute authorizing recovery 


§ 19 

for injury to or death of a seaman is valid legis¬ 
lation under the admiralty powers of the federal 
government.^^ The constitutionality of the Fed¬ 
eral Employers' Liability Act is considered in Com¬ 
merce § 78 e (4). 

§ 19. - Amendment and Repeal of Stat¬ 

utes 

The effect of the enactment of a statute relating to 
actions for wrongful death on existing statutes relating 
to the same subject matter is generally governed by the 
legislative intent. 

Questions as to amendment and repeal of stat¬ 
utes in regard to liability for causing death are 
governed by the usual considerations,®^ No such 


S. 112, 71 Ij.Bd. 952, affirming- 104 

So. 526, 213 Ala. 222—De Soto Mo¬ 
tor Corporation v. Stewart, C.C.A. 
N.M., 62 P.2d 914—U. S. Cast Iron 
Pipe & Foundry Co. v. Sullivan, 
C.C.A.Ala., 3 P.2d 794, certiorari 
denied 45 S.Ct. 514, 268 U.S. 696, 
69 L.Ed. 1162. 

Ariz.—Starg-o Mines Co. v. Coffee, 
238 P. 335,'28 Ariz. 527. 

Fla.—De Vane v. Bauman, 90 So. 
192, 82 Fla, 346. 

Ga.—Western & A. R. R. v. Michael, 
172 S.E. 66, 178 Ga. 1, appeal dis¬ 
missed 54 S.Ct, 530, 291 U.S. 649, 
78 L.Ed. 1044, rehearing denied 54 
S.Ct. 560, 291 U.S. 654, 78 L.Ed. 
1044—^Western & A. R. Co. v. Mi¬ 
chael, 165 S.E. 37, 175 Ga. 1— 
Georgia Southern & P. Ry. Co. v. 
Adkins. 120 S.E. 610, 156 Ga. 826. 
Mo.—Hicks V. Simonsen, 270 S.W. 
318—Myers v. Kennedy, 267 S.W. 
810, 306 Mo. 268—Youtsey v. Chi¬ 
cago, R. I. & P. R. Co., 259 S.W. 
771—Grier v. Kansas City, C. C. 
& St. J. Ry. Co., 254 S.W. 359, 
overruling rehearing 228 S.W. 
454, 286 Mo. 523, affirmed Kansas 
City, C. C. &; St. J. R. Co. v. Grier, 
42 S.Ct. 382, 258 U.S. 610, 66 L. 
Ed. 789—Shaffer v. Chicago, R. I. 
& P. R. Co., 254 S.W. 257, 300 Mo. 
477, affirmed Chicago, R. I. & P. 

R. Co. V. Shaffer, 44 S.Ct. 228, 263 
, U.S. 687, 68 L.Ed. 507, 

N.Y.—Taynton v. Vollmer, 271 N.Y. 

S. 128, 151 Misc. 214, reversed on 
other grounds 275 N.Y.S. 28.4, 242 
A,pp.Div. 854—Basso v. John T. 
Clark & Son» 177 N.Y.S. 484, 108 
Misc. 78, reversed on other 
grounds 178 N.Y.S. 877, 189 App. 
Div. 944. 

Pa.—McPadden v. May, 189 A. 483, 
325 Pa. 145. 

Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., Com-App., 267 
S-W. 703, reversing, Civ.App., 250 
S.W. 476. 

Wis.—Cameron v. Union Automobile 
Ins. Co., 246 N.W. 420, 210 Wis. 
659, rehearing denied 247 N.W. 
453, 210 Wis. 659. 

17 C.J. p 1192 note 84. ' 


As applied to corporations causing 
injuries resulting in death the stat¬ 
ute is valid, whether or not it is 
valid as to natural persons.—Sid 
Westheimer Co. v. Pmer, Tex.Com. 
App., 263 S.W. 578, affirming, Civ. 
App., 240 S.W. 985—Cobb Brick Co. 
V. Lindsay, Tex.Civ.App., 2 S.W.2d 
1010. See Cobb Brick Co, v. Lind¬ 
say, Tex.Civ.App., 277 S.W. 1107, va¬ 
cated 48 S.Ct. 34, 275 U.S. 491, 72 
L.Ed. 389. 

45. Ala.—Smith v. Louisville, etc., 
R. Co., 75 Ala. 449. 

17 C.J. p 1192 note 85. 

46. Conn.—Hoxie v. New York, etc., 
R. Co., 73 A. 754, 82 Conn. 352, 17 
Ann.Cas. 324. 

17 C.J. p 1192 note 87. 

47. Fla.—Fuller v. Darnell, 129 So. 
915, 100 Fla. 773, 74 A.L.R. 1. 

48. Ala.—^Pickett V. Matthews, 192 
So. 261, 238 Ala. 542. 

Del.—Hazzard v, Alexander, 173 A. 
517, 6 W.W.Harr. 212. 

49. Cal.—^Treat v. Los Angeles Gas 
& Electric Corporation, 256 P. 447, 
82 Cal.App. 610. 

50. Ky.—Ludwig v. Johnson, 49 S. 
W.2d 347, 243 Ky, 533, followed 
in Van Galder v. Poster, 49 S.W. 
2d 352, 243 Ky. 543—Robinson’s 
Adm’r v. Robinson, 220 S.W. 1074, 

‘ 188 Ky. 49. 

17 C.J. p 1192 note 84 [c]. 

51. N.Y.—^In re Meng, 125 N.E. 508, 
227 N.Y. 264, reversing 176 N.Y.S. 
290, 188 App.Div. 69, which affirmed 
159 N.Y.S. 535, 96 Misc. 126, rear¬ 
gument denied 126 N.E. 914, 227 N. 
Y. 669. 

52. U.S.-^Panama Agencies Go. v. 
Franco, C.C.A.Canal Zone, 111 F. 
2d 263. 

53. S.C.—^Drafts v. State Highway 
Department, 140 S.E. 468, 142 S.C. 
202 . 

Particular statutes cousidered 

(1) A statute providing that adop¬ 
tive parents shall inherit “property 
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owned by“ the adopted child, does 
not repeal the provision of the 
death statute giving the amount re¬ 
covered for the wrongful death of a 
child to its father.—Jackson’s Adm’x 
V. Alexiou, 3 S.W.2d 177, 223 Ky. 95, 
56 A.L.R. 1345. 

(2) The death by wrongful act 
statute is not amended or supple¬ 
mented so as to affect the rights of 
next of kin, who are not dependents, 
by provisions of the Workmen's Com¬ 
pensation Act purporting to confine 
liability of others than employer for 
a compensable injury or death to de¬ 
pendents.—Joel V. Peter Dale-Gar¬ 
age, 289 N.W. 524, 206 Minn. 580. 

(3) Act authorizing action for 
adult’s death by his heirs was not 
superseded or repeale4 by act re¬ 
quiring action by deceased’s personal 
representative.—^Nordyke v- Pastrell, 

7 P.2d 598, 54 Mo. 98, rehearing de¬ 
nied 24 P.2d 1119, 54 Nev. 466. 

(4) Amendment to general death 
statute, merely enlarging the class 
of beneficiaries and providing that 
action be brought by personal rep¬ 
resentative, did not broaden statute 
to include wrongful deaths which 
would not theretofore have fallen 
within it.—^Mallory v. Pioneer South¬ 
western Stages, C.C.A.N.M., 54 F.2d 
559. 

(5) Other statutes. 

Ind.—Shipley v. Daly, 20 N.E. 26. 653, 

106 Ind,App. 443. 

Tex.—Clay v. Atchison, T. & S. F. 

Ry. Co., Com.App., 228 S.W. 907, 

affirming, Civ.App., 201 S.W. 1072. 
Wash.—^Bruner v. Little, 166 P. 1166, 

97 Wash. 319, 

17 C.J. p 1192 note 91. 

Revision of statutes 

Where the provision for survival 
of actions for personal injuries re¬ 
sulting in death was inadvertently 
omitted from a revision of the stat¬ 
utes which was adopted as all the 
public statute law of the state, the 
survival provision was no longer 
law.—De Luca v. Bodman, 4 A.2d 
774, 17 N.J.Misc. 1. 
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intent being apparent, general statutes authorizing 
actions for death by wrongful act have been held 
not repealed or abrogated by the subsequent en¬ 
actment of employers’ liability acts^"^ or other stat- 
utes^s imposing liability for wrongful death in a 
certain class of cases, but such special statutes are 
held to repeal, abrogate, or supersede the provi¬ 
sions of the general statute, where and to the ex¬ 
tent that such is the manifest legislative intent.^® 
Conversely, special statutes giving a remedy for 
death in particular classes of cases are not repealed 
merely by the enactment of a general death stat¬ 
ute.®"^ A statute providing that actions for per¬ 
sonal injuries shall survive does not repeal, by im¬ 
plication, a prior statute giving a cause of action 
for death by wrongful act.^^ statute changing 
the degree of negligence required to permit a re¬ 
covery in certain cases does not repeal the general 
statute giving a right of action. 

§ 20. - Construction and Operation of 

Statutes 

While it is generally agreed that a death statute 
should be construed so as to effectuate its purpose, some 


courts require a strict construction because the statute is 
in derogation of the common law, others require a liberal 
construction because of the remedial aspect of the stat¬ 
ute, and it has been held that both rules should be ap¬ 
plied in part; penal statutes should be strictly construed. 
Generally, in the absence of a manifest intention to the 
contrary, death statutes should be construed as prospec¬ 
tive in operation. 

On the ground that statutes affording a right of 
action for wrongful death are in derogation of the 
common law, it has frequently been said that they 
must be strictly construed,but not so strictly as 
to defeat the obvious intention of the lawmakers as 
found in the language used, taken according to its 
true and obvious meaning.^i On the other hand, 
such statutes have been held to be remedial in 
character and entitled to a liberal construction in 
favor of the beneficiaries,^^ notwithstanding they 
are in derogation of the common law.^^ In view 
of the conflicting rules thus brought into play, the 
correct rule has been said to be that the statute 
should receive a strict construction in determining 
the persons and classes entitled to its benefit and a 
liberal construction in applying the statute in their 
favor.^^ 


54. Cal.—Taylor v. Albion Lumber 
Co., 168 P. 348, 176 Cal. 347, L.R. 
A.191SB 185—Gonsalves v. Peta¬ 
luma & S. R. Ry. Co., 159 P. 724, 
173 Cal. 264. 

Kan.—Harwood v. Chicag-o, R* I. & 
P. Ry. Co., 171 P. 354, 101 Kan. 
215. 

17 G.J. p 1193 note 92. 

55. Mont.—Bruce v. McAdoo, 211 P. 
772, 65 Mont. 275. 

56. Ark.—Dicken v. Missouri Pac. 

R. Co., 69 S.W.2ii 277, 188 Ark. 
1035—Faulkner v. Faulkner, 57 S. 
W.2d 818, 186 Ark. 1082—Murphy 
V. Province, 240 S.W. 421, 153 Ark. 
240. 

Cal.—McManus v. Red Salmon Can¬ 
ning Co., 173 P. 1112, 37 CaLApp. 
133. 

Kali.—^Harwood v. Chicago, R. I. & 
P. Ry. Co., 171 P. 354, 101 Kan. 
215. 

Pa.—Spence v. Bell Telephone Co., 30 
Pa.Dist. 96. 

17 C.J. P 1193 note 94. 

57. Ill.—Litchfield Coal Co. v, Tay¬ 
lor, 81 Ill. 590. 

I Jhd.—Collins Coal Co. v. Hadley, 75 
N.E. 832, 78 H.E. 353, 38 Ind.App. 
637. 

58. Ill.—-Holton V. Daly, 106 Ill. 
131. 

Effect of existence of both statutes 
see supra § 16. 

59. Cal.—Krause v. Rarity, 293 P. 
62, 210 Cal. 644, 77 A.L.R. 1327, 

60. Ga.—Thompson v. Watson, 197 

S. E. 774, 186 Ga, 396, 117 A.L.R. 
484, reversing Watson v. Thomp¬ 


son, 193 S,E. 75, 56 Ga.App. 490, 
mandate conformed to 198 S.E. 
116, 58 Ga.App. 177—^Weems v. 

Saul, 183 S.E. 661, 52 Ga.App. 470 
—Williams v. Seaboard Air Line 
Ry. Co., 125 S.E. 769, 33 Ga.App. 
164—Scott V. State Mut. Life Ins. 
Co., 107 S.E. 495, 27 Ga.App. 93. 
Ind.—Shipley v. Daly, 20 N.E.2d 653, 

106 Ind.App. 443. 

La.—Kerner v. Trans-Mississippi 
Terminal R. Co., 104 So. 740, 158 
La. 853, annulling 1 La,App. 129— 
Reed v. Warren, 132 So. 250, 18 
La.App. 31, reversed on other 
grounds 136 So. 59, 172 La, 1082. 
Md.—State, for Use of Dunnigan v. 
Cobourn, 187 A. 881, 171 Md. 23, 

107 A.L.R. 1045. 

N.Y.—Smith v. State, 266 N.Y.S. 198, 
148 Misc. 524, reversed on other 
grounds 269 H.Y.S. 989, 241 App. 
Div. 656, affirmed 277 N.Y.S. 936, 
243 App.Div. 682. 

17 C.J. p 1193 note 98. 

Construction of statutes in deroga¬ 
tion of common law generally see 
the C.J.S. title Statutes § 393, 

also 59 C.J. p 1124 note 5-p 1128 
note 62. 

61. U-S.—Fulgham v. Midland Tal¬ 
ley R. Co., C.C.Ark., 167 F. 660, 
reversed on other grounxis 181 F. 
91, 104 C.C.A. 151. 

‘Tt is a statute in derogation of 
the common law and must receive 
a reasonably strict construction."— 
Jackson r. St. Louis, I. M. & S. R. 
Co., 87 Mo. 422, 429, 56 Am.R. 460. 

62. D.C.—Calvert v. Terminal Taxi¬ 
cab Co., 48 App.D.C. 119. 

1084 


Wash.—Cook v. Rafferty, 93 P.2d 
376, 200 Wash. 234—Mitchell v. 
Rice, 48 P.2d 949, 183 Wash. 402. 
17 C.J. p 1193 note 3. 

Construction of remedial statutes 
generally see the C.J.S. title Stat¬ 
utes § 388, also 59 C.J. p 1106 
note 71-p 1110 note 4. 

"Death statutes have their roots 
in dissatisfaction with the archaisms 
of the [earlier] law. ... It 
would be a misfortune if a narrow 
or grudging process of construction 
were to exemplify and perpetuate 
the very evils to be remedied."— 
Van Beeok v. Sabine Towing Co., 
Tex., 57 S.Ct. 452, 456, 300 U.S. 342, 
81 L.Ed. 685. 

Ho liberal and expansive application 

The Federal Employers' Liability 
Act, while remedial in the sense that 
it affects the remedy in certain cas¬ 
es, is not entitled to receive a liberal 
and expansive application.—^Winfree 
V. Northern Pac. R. Co., Wash., 173 
F. 65, 97 C.C.A. 392, 44 L.R.A.,N.S., 
841, affirmed 33 S.Ct. 273, 227 U.S, 
296, 57 L.Ed. 518—17 C.J. p 1195 note 
31. 

63. Fla.—^Nolan v. Moore, 88 So. 601, 
603, 81 Fla. 594, 600, citing Corpus 
Juris. 

N.H.—Ghilain V. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 553. 

Or.—sMcClaugherty v. Rogue River 
Electric Co., 140 P. 64, 144 P. 569, 
73 Or. 135. 

64. Wash.—Whittlesey v. Seattle, 
163 P. 193, 94 Wash. 645, L.R.A 
1917D 1084, 
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In any event, a death statute should be construed 
so as to effectuate its purpose and to afford the 
remedy designed,*65 and where the statute is plain 
and unambiguous, and clearly manifests the legis¬ 
lative intent, there is no need for either a strict 
or a liberal construction.66 The statute is not to 
/be extended by implication beyond the meaning of 
the terms used,®”^ and this is so even where it is 
liberally construed,68 and a fortiori where it is 
strictly construed.69 All parts of the statute must 
be construed together,and as far as possible ef¬ 
fect must be given to each provision.'^! Death stat¬ 
utes and other statutes in pari materia should be 
construed together.'^^ Statutes giving special rights 
of action for death should be construed in such a 
way as to prevent their overlapping.^3 

The construction of state statutes adopted by the 
highest court of the state will be accepted by the 
federal courts,and the courts of other states,^5 
in actions arising on such statutes. Similarly, the 


construction of the Federal Employers’ Liability 
Act by the federal courts is binding on the state 
courts.*^ 6 

' In applying death statutes, such common-law 
principles and rules will be applied as seem proper 
in the light of local precedent. 

Penal or remedial statutes. A number of stat¬ 
utes of the general character under consideration 
are penal in their nature, and such statutes are 
strictly construed.'^^ The question whether a par¬ 
ticular statute is to be regarded as penal or reme¬ 
dial is to be determined from its substance and ef¬ 
fect rather than from its form.80 Obviously, to 
the extent that it furnishes a remedy where none 
existed before, it is remedial and a statute as a 
whole may be said to be remedial where its main 
purpose is to give compensation for damages ac¬ 
tually suffered by reason of the death.82 It is 
penal where the design is to punish the wrong- 
doer,83 or where the recovery is in the nature of a 


65. Fla.—^Nolan v. Moore, 88 So. 601, 
81 Fla. 594, 600. 

Mo.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452—Drakesmith v. 

Ryan, App., 57 S.W.2d 727. 

N.Y.—Greco v. S. F. Kresge Co,, 293 
N.T.S. 53, 161 Misc. 781, affirmed 
Greco v. S. S. ICresge Co., 297 N. 
Y.S. 258, 251 App.Div. 667, affirmed 
12 N.B.2d 557, 277 N.Y. 26, 115 
A.L.R. 1020. 

Wash.—Mitchell v. Rice, 48 P.2d 949, 
183 Wash. 402. 

17 C.J. p 1194 note 16. 

“Remedial statutes [such as the 
wrongful death act] should be con¬ 
strued in the light of the prior 
common law, the mischief to, be 
remedied, and the remedy provided, 
so as to suppress the mischief and 
advance the remedy."—^Cummins v. 
Kansas City Public Service Co., 66 
S.W.2d 920, 933, 334 Mo. 672. 

Purpose stated 

(1) The statute is intended to 
cover all cases where wrongful act, 
negligence, carelessness or default 
resulted in injury and death,—Cline 
V. Powell, Fla., 192 So. 628. 

(2) One of primary purposes of 
wrongful death statute is to pro¬ 
vide compensation for decedent’s de¬ 
pendents.—Cummins v. Kansas City 
Public Service Co., 66 S.W,2d 920, 
334 Mo. 672. 

68. Mo.—Betz V. Kansas City South¬ 
ern Ry. Co., 284 S.W. 455, 314 Mo. 
390, affirming, App., 253 S.W. 1089. 

67. Mass.—Foynes v. New York 
Cent, R. R., 177 N.B. 119, 276 Mass. 
89—^Prondecka v. Turners Falls 
Power & Electric Co., 130 N.E. 386, 
238 Mass. 239. 

—^Potter Title & Trust Co. v. Pet- 
coff, 186 A. 320, 122 PaSuper. 540. 


68 . Fla.—^Nolan v, Moore, 88 So. 
601, 603, 81 Fla. 594, 600, citing 

Corpus Juris. 

69. Ind.—Shipley v. Daly, 20 N.E.2d 
653, 106 Ind.App. 443. 

17 C.J. p 1193 note 2. 

70. Ga.—Coleman v. Hyer, 38 S.E. 
962, 113 Ga. 420. 

17 C.J. p 1194 note 17. 

71. Ind.—Pittsburgh, Ft. W. & G. R. 
Co. V. Vining, 27 Ind. 513, 92 Am. 
D. 269. 

72. Or.—Coates v- Marion County, 
189 P. 903, 96 Or. 334. 

73. Ind.—Couchman v. Prather, 70 
N.B, 240, 162 Ind, 250. 

17 C.J. p 1195 note 19. 

74. U.S.—^McGovern v. Philadelphia 
& R. R. Co., Pa., 35 S.Ct. 127, 235 
U.S. 389, 59 L,.Bd. 283. 

17 C.J. p 1195 note 21. 

75. Iowa.—^Armbruster v. Chicago, 
R. I. & P. R. Co., 147 N.W. 337, 
166 Iowa 155. 

17 C.J. p 1195 note 22. 

76. Iowa.—^Armbruster v. Chicago, 
R. I. & P. R, Co., supra. 

N.C.—Dooley v. Seaboard Air Line 
R. Co., 79 S.E. 970, 163.N.C. 454, L. 
R.A.1916B 185. 

77. Mo.—^Hendricks v, Kauffman, 
101 S.W.2d 84, 340 Mo. 74. 

N.H.—Niemi v. Boston & M. R. R., 
173 A, 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

78. Mass.—Oliveria v. Oliveria, 26 
N.B.2d 766—Charles v. Boston Ele¬ 
vated Ry. Co., 120 N.B. 69, 230 
Mass. 534. 

Mo.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452—Shaffer v. Chi¬ 
cago, R. I. & P..R- Co., 254 S.W. 
257, 300 Mo. 477, affirmed Chicago, 

1085 


R. L & P. R. Co. V. Shaffer, 44 

S. Ct. 228, 263 U.S. 687, 68 L.Ed. 
507. 

17 C.J. p 1194 note 5, p 1210 note 89 
[a]. 

79. Ala.—Smith v. Louisville & N. 
R. Co., 75 Ala. 449. 

17 C.J. p 1194 note 6. 

Construction of penal statutes gen¬ 
erally see § 389 of the C.J.S. title 
Statutes, also 59 C.J. p 1113 note 
20--P 1121 note 62. 

80. Colo.—Denver & R. G. R. Co. v. 
Frederic, 140 P. 463, 57 Colo, 90. 

Mo.—Boyd V. Missouri, etc., R. Co., 
155 S.W. 13, 249 Mo. 110, Ann.Cas. 
1914D 37. 

ludictmeut or tort action 

Respecting character of tort¬ 
feasor's liability, no distinction ex-* 
ists between indictment and tort 
action under Massachusetts death 
statutes.—Porter v. Sorell, 182 N.E. 
837, 280 Mass. 457, 85 A.L.R. 1159. 
Nature of the recovery held 

(1) Compensatory rather than 
punitive.—Niemi v. Boston <Sc M. R. 
R., 173 A. 361, 87 N.H. 1, affirmed 
175 A. 245, 87 N.H. 1—Pitman v. 
Merriman, 117 A. 18, 80 N.H. 295. 26 
A.L.R. 589. 

(2) Remedial in character, al¬ 
though penal in form.—De Marco v. 
Pease, 149 N.E. 208, 253 Mass. 499. 

81. Mo. — Cummins v. Kansas City 
Public Service Co., 66 S.W.2d 920, 
334 Mo. 672. 

82. W.Va.—^Wilder v. Charleston 
Transit Co., 197 S.E. 814, 120 W. 
Va. 319, 117 A.L.R. 948. 

17 C,J. p 1194 note 9. 

83. Tex.—Clay v. Atchison, T. & Si- 
F. Ry. Co., Com. App., 228 S.W. 
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fine, penalty, or forfeiture, the amount of which 
is fixed without reference to pecuniary loss.^^ Un¬ 
der a statute authorizing- the recovery of a fixed 
sum, such sum is sometimes regarded not as a pen¬ 
alty but as compensatory damages liquidated by 
statute.^® Other statutes may be termed '‘remedio- 
penaU^^ the recovery being intended as partly 
penal and partly compensatory.^'^ Of such a stat¬ 
ute, it has been said, the portions providing a rem¬ 
edy should be liberally construed to advance the 
remedy, and the portions providing a penalty strict¬ 
ly construed to sustain the penalty.^^ 

Retroactive operation. Unless an intent that 
they should so operate is manifested by clear and 
unequivocal language,^^ statutes creating a right 
of action for wrongful death, or affecting other 
than merely procedural rights in connection with 
such right of action will not be given a retroactive 


effect,^^^ and such statutes cannot be given a retro¬ 
active effect where to do so would render the stat¬ 
ute unconstitutional.^^ Accordingly, statutes af¬ 
fecting the right of action for wrongful death are 
not ordinarily applicable to actions pending at the 
time of their enactment,^or to any causes of ac¬ 
tion which accrued prior thereto,particularly 
where a contrary intent is expressed.^^ A statute 
prohibiting maintenance of actions for death oc¬ 
curring outside of the state has been held not retro¬ 
active,^^ but, in the absence of a constitutional pro¬ 
vision against retrospective legislation, a ^statute 
abrogating the right of action for wrongful death 
in certain cases, and having no saving clause, has 
been held retroactive.®^ Unless a contrary intent 
is manifested, statutes affecting only the mode of 
procedure apply to pending actions,®'^ as well as to 
causes of action accruing before their enactment.®^ 


907, affirming-, Civ.App., 201 S.W. 
1072. 

17 C.J. p 1194 note 10. 

84. Tex.—Clay v. Atchison, T. & S. 
P. Ry. Co., supra- 

17 C.J. p 1194 note 11. • 

85. Mo.—Coover v. Moore, 31 Mo. 
574. 

Contra Casey v. St. Louis Transit 
Co., 116 Mo.App. 235, 91 S.W. 419. 
17 C.J. p 1194 note 12. 

86 . Mo.—Boyd V. Missouri Pac. R. 
Co., 139 S.W. 561, 236 Mo. 54. 

87. Mass.—Putnam v. Savage, 138 
IST.E. 808, 244 Mass. 83. 

Mo.—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920, 334 
Mo. 672. 

N.M.—Trujillo v. Prince, 78 P.2d 
145, 42 N.M, 337. 

17 C.J. p 1194 note 14. 

* 88. Mo.—Cummins v. Kansas City 
Public Service Co., 66 S.W.2d 920, 
334 Mo. 672. 

89. N.Y.—^Dibble v. Whipple, 22 N. 
B.2d 358, 281 N.T. 247, reversing 4 
N.T.S.2d 243, 254 App.Div. 805, re¬ 
argument denied In re Allen’s Es¬ 
tate, 7 N.Y.S.2d 97, 255 App.Div. 
737. 

90. Cal.—Smellie v. Southern Pac. 
Co., 299 P. 529, 212 Cal. 540— 
Krause v. Rarity, 293 P. 62, 210 
Cal. 644, 77 A.L.R. 1327. 

Ill.—Brennan v. Electrical Installa¬ 
tion Co., 120 IIl.App. 461. 

N.Y.-r-In i re Brody’s Estate, 281 N. 

Y.S; 865, 155 Misc. 819. 

Pa.—Regan v. Davis, 138 A 751, 290 
Pa. 167, 54 A.L.R. 1073—Moser y, 
Merring, 32 Pa.Dist. & Co. 93, 26 
North.Go. 195. 

17 C.J. p 1195 note 25. 

9-1. Ill.—Brennan v. Electrical In¬ 
stallation Co., 120 IIl.App. 461. 
Ohio.—City of Cincinnati v. Bach- 


mann, 199 N.E. 853, 51 Ohio App. 
108. 

Wis.—Quinn v. Chicago, M. & St. P- 
R. Co., 124 N.W. 653, 141 Wis. 497. 
17 C.J. p 1192 note 86, p 1195 note 
27. 

92. Cal.—Smellie v. Southern Pac. 
Co., 299 P. 529, 212 Cal. 540. 

Ill.—^Wells V. Lumaghi Coal Co., 183 
IIl.App. 404. 

Pa.—Regan v. Davis, 138 A. 751, 290 
Pa. 167, 54 A.L.R. 1073. 

Statute effective after judgmeut 
and relating to elements of damage 
is inapplicable.—Thompson v. State, 
286 N.Y.S. 945, 247 App.Div. 858, 
modifying 277 N.Y.S. 822, 154 Misc. 
707, affirmed 286 N.Y.S. 946, 247 App. 
Div. 858. 

93. Pa.—^Lutge v. Rosin, 32 Pa.Dist, 
& Co., 338—Moser v. Merring, 32 
Pa.Dist. & Co., 93, 26 North.Co. 
195. 

Tex.—Perry v. Arguelles, Civ.App., 
246 S.W. 750—Oberstone v. Ar- 
mendariz, Civ.App., 244 S.W. 644, 
affirmed Armendariz v. Oberstone, 
283 S.W. 479, 115 Tex. 446, 

After injuries or death 

(1) It has been held that statutes 
changing the rights of parties with 
respect to death actions are inap¬ 
plicable where death occurred prior 
to their enactment. 

Ark.—Little Rock & Ft. S. R. Co. v. 

Townsend, 41 Ark. 382. 

Pa.—Lutge V. Rosin, 32 Pa.Dist. & 
Co. 338. 

17 C.J. p 1195 notes 27, 32 [a]. 

(2) There is also authority for 

the view that such statutes are in¬ 
applicable where the injuries were 
received prior to their enactment, 
although death may have occurred 
thereafter. > • 

N.Y.—Bates v. ,New York Rapid 
Transit Corporation* 3 N.Y.S.2d, 
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859, 167 Misc. 285—^Ament v. H. 
C. Bohack Co., 288 N.Y.S. 500, 159 
Misc. 584—In re Miller's Estate, 
286 N.Y.S. 867, 158 Misc. 775. 

Tex.—Slate v. Ft. Worth, Civ.App., 
193 S.W. 1143. 

(3) However, a constitutional pro¬ 
vision abolishing the maximum lim¬ 
it of recovery has been held appli¬ 
cable to a case where the death oc¬ 
curred after the passage of the pro¬ 
vision, although the injury may have 
occurred prior to its passage.—^Web¬ 
er V. Third Ave. R. Co., 42 N.Y.S. 
789, 12 App.Div. 512—Smith v. Met¬ 
ropolitan St. R. Co., 35 N.Y.S. 1062, 
15 Misc. 158. 

94. Mich.—Davis v. Michigan Cent. 
R. Co., Ill N.W. 76, 147 Mich. 479. 

N.Y.—Bates v. New York Rapid 
Transit Corporation, 3 N.Y.S.2d 
859, 167 Misc. 285—Greco v. S, F. 
Kresge Co., 293 N.Y.S. 53, 161 
Misc. 781, affirmed Greco v. S. S. 
Kresge Co., 297 N.Y.S. 258, 251 
. App.Div. 667, affirmed 12 N.E. 2d 
557, 277 N.Y. 26, 115 A.L.R. 1020 
—^Ament v. H. C. Bohack Co., 288 
N.Y.S. 500, 159 Misc. 584—In re 
Miller’s Estate, 286 N.Y.S. 867, 158 
Misc. 775. 

95. Ill.—^Wall V. Chesapeake & O. 
R. Co., 189 IIl.App, 234—Brennan 
V. Electric Installation Co., 120 
IIl.App. 461. 

96. Del.—Hazzard v. Alexander, 173 
A. 517, 6 W.W.Harr. 212. 

97. Conn.—Toletti v. Bidizcki, 1*75 
A. 223, 118 Conn. 531. 

Pa.—Moser v. Merring, 32 Pa.Dist 
& Co. 93, 26 North.Co. 195. 

17 C.J. p 1195 note 29, p 1252 note 73 
[d]. 

98. U.S.—Public Service Electric 
Co. V. Post, N.J., 257 F., 933, 169 
C.C.A. 83. 
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§21. Grounds 

The only grounds on which an action for wrongful 
death may be maintained are those prescribed by the 
statute under which suit is brought. 

Since the action is wholly statutory, the grounds 
on which it may be maintained are only such as 
are prescribed by the statute under which the suit 
is brought. 9 9 

The elements essential to support an action for 
wrongful death under the various statutes are con¬ 
sidered in §§ 22-26 infra. 

Particular persons for whose death action lies. 
It is immaterial that the person killed was an alien 
or nonresident; the statute applies equally to al¬ 
iens, mere sojourners, and citizens.^ Under the 
statutes of some states, no action lies for the death 
of an unmarried adult person.^ A particular stat¬ 
ute has been construed as not authorizing an ac¬ 
tion where the person killed was a woman.^ Un¬ 
der a statute allowing recovery for the benefit of 
the estate, it has been held that the personal repre¬ 
sentative of a wife wrongfully killed can recover 
only where deceased had been engaged in an in¬ 
dependent occupation, since if she were not so en¬ 
gaged her services would ordinarily belong to her 
husband, and her death constitute no loss to her es¬ 
tate.'^ An expectant mother sustaining personal 
injuries as a result of which her child is born dead. 


has no cause of action for the death of the child, 
the child not being regarded as a person until born 
alive.S 

§ 22. - Instantaneous and Deferred Death 

Generally, an action will lie under a survival statute 
only where the death is not instantaneous, but under a 
death statute creating a new cause of action, an action 
will lie where death is instantaneous, and In some ju¬ 
risdictions, also even when it is deferred. In some states 
where both types of statute exist, the survival statute 
applies where death is deferred, and the death statute 
where it is instantaneous. 

Under most survival statutes, which merely pre¬ 
serve and continue the right of action which the 
deceased had prior to his death, without creating 
any new cause of action, no action can be main¬ 
tained where the wrongful act resulted in instanta¬ 
neous death, since in such case no cause of action 
in deceased ever came into being, and there is none 
that can survive.^ Under such statutes, where de¬ 
ceased survived his injuries for an appreciable 
length of time and thus acquired a cause of ac¬ 
tion for such injuries, an action lies”^ whether de¬ 
ceased was conscious or not,^ although, as appears 
infra § 106, this may affect the quantum of dam¬ 
ages recoverable. However, pain and suffering 
substantially contemporaneous with death and so 
brief as to be inseparable from it have been held 
not sufficient to support an action under a survival 
statute,^ the death under such circumstances be- 


99. Iowa.—Lipovac v. Iowa Ry. & 
];.ight Co., 210 N.W. 573, 202 Iowa 
517. 

Mo.—Stookey v. St. Louis-San Fran¬ 
cisco Ry. Co., 236 S.W. 426, 209 
Mo.App. 33. 

Or.—Drefs v. Holman Transfer Co., 
280 P. 505, 130 Or. 452. 

Tex.—Lancaster v. Carter, Civ.App., 
237 S.W. 634, affirmed, Com.App., 
255 S.W. 392. 

17 C.J. p 1197 note 76. 

1. Va.—Low Moor Iron Co. v. La 
Bianca, 55 S.3E. 532, 106 Va. 83, 
9 Ann.Cas. 1177. 

17 C.J. p 1197 note 77. 

2. Wash.—Noble v. Seattle, 52 P. 
1013, 19 Wash. 133, 40 L.R.A. 822. 

17 O.J. p 1197 note 78. 

3. Wash.—^Whittlesey v. Seattle, 
163 P. 193, 94 Wash. 645, L.R.A. 
1917D 1084. 

Xu Georgria 

* (1) Under an early statute a hus¬ 
band could not sue for the homicide 
of his wife.—Georgia R. & Bank¬ 
ing Co. V. Wynn, 42 Ga. 331—^Den¬ 
ham V. Texas Co., 91 S.E: 1070, 19 
Gra-App. 662. 

(2) Minor children had no such 


right of action where their father I 
was alive—Scott v. Central R. Co., j 
77 Ga. 450—^Denham v. Texas Co., 
supra. 

(3) But minor children could, sue 
for the death of their mother where 
their father was dead.—Scott v. Cen¬ 
tral R* Co., supra—17 C.J. p 1197 
note 80 [a] (2). 

(4) The law was subsequently 
amended to give a husband and chil¬ 
dren a joint right of action for the 
death of a wife and mother. 

U.S.—Roberts v. Central of Georgia 
R. Co., C.C.Ga., 124 F. 471. 

Ga'.—^Denham v. Texas Co., supra. 

4 . Iowa. — ^Myers v. Chicago, B. & 
Q. R. Co., 131 N.W. 770, 152 Iowa 
330. 

5. La.—ouman v. McConnell & 
McConnell, 7 La.App. 315. 

Action for death of child injured en 
ventre sa mere and born alive see 
infra § 24. 

6. U.S.—^Detroit City Gas Co. v. 
Syme, C.C.A.Mich., 109 F.2d 366— 
Farrington v. Stoddard, D.C.Me., 
31 F.Supp. 73. 

Mich.—Micks v. Norton, 239 N.W. 

512, 256 Mich. 308. 

17 C.J. P 1197 note '83. 
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Nature of survival statutes general¬ 
ly see supra § 16. 

7. U.S.—Detroit City Gas Co. v. 
Syme, C.C.A.Mich., 109 F.2d 366. 

Mass.—Royal Indemnity Co. v. 
Pittsfield Electric Co., 199 N.E. 
69, 293 Mass. 4—Brosnan v. Gage, 
133 N.E. 622, 240 Mass. 113— 

Battany v. Wall, 122 N.E. 168, 232 
Mass. 138. 

Mich.—Micks v. Norton, 239 N.W. 
512, 256 Mich. 308—^Nelson v. 

Glover, 203 N.W. 840, 231 Mich. 
229. 

MonL^Burns v. Eminger, .261 P. 
613, 81 Mont, 79. 

Tenn.—Walkup v. Covington, 73 S. 

W.2d 718, 18 Tenn.App. 117, 
i7 C.J. p 1198 note 90. 

8. Mass.—Royal Indemnity Co. v. 
Pittsfield Electric Co., 199 N.E. 69, 
293 Mass. 4—Battany v. Wall, 122 
N.E. 168, 232 Mass. 138. 

Mich.—^Nelson v. Glover, 203 N.W. 

840, 231 Mich. 229. 

17 C.J. p 1198 note 91. 

9. U.S.—The Corsair, La, 12 S.Ct. 
949, 145 U.S. 335, 36 L.Ed. 727. 

17 C.J. p 1199 note 93. 
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ing regarded as instantaneous.^^ Contrary to the 
general rule, some survival statutes are construed 
to give a right of action even where the death is 
instantaneous. 

Under statutes which create a new cause of ac¬ 
tion for death by wrongful act, the action lies in 
cases .where the death was instantaneous,as well 
as where it was not instantaneous,since the right 
of action under such statutes does not depend- on 
the existence of a survivable cause of action, but 
only on death from a wrongful act which would 
have entitled the person injured to maintain an 
action if death had not ensued.^^ 

In some states where there are both “death” and 
“survival” statutes, it has been held that the death 
statute applies only to cases of instantaneous or 
immediate death, and the survival statute only to 
cases where death was not instantaneous or imme¬ 
diate, thus giving an operation to both statutes 
without giving a double remedy for the same 
wrongful act.^^ Immediate death within the mean¬ 
ing of such rule has been held to include cases 
both of instantaneous death and of total uncon¬ 
sciousness following immediately on the wrongful 
act and continuing until death, the length of such 
period of unconsciousness being immaterial.^® 
Even brief survival or conscious suffering will de¬ 
feat an action under a statute expressly giving a 
right of action in certain cases where a person is 


instantly killed, or dies without conscious suffer- 

ing.i7 

Death by drowning usually has been regarded as 
instantaneous.^^ 

Under the Federal Employers' Liability Act, 
which, as appears supra §§ 15, 16, creates a cause 
of action for death by wrongful act, and also pro¬ 
vides for the survival of the cause of action which 
decedent had for his own injuries, a recovery may 
be had of damages for the death, regardless of 
whether it was instantaneous or not,^^ and recov¬ 
ery may also be had under the survival provision 
where decedent survived his injuries an appreciaM> 
length of time,20 although unconscious but no 
recovery can be had under the survival section of 
the act where death was instantaneous.22 

§ 23. - Act or Omission Causing Death 

What acts or omissions causing injury may support 
an action is controlled by the terms of the statutes. 
Generally, an action will lie where and only where the act 
is wrongful or tortious or in violation of a duty to de¬ 
cedent, but under some statutes the wrong must be of a 
particular nature or degree. 

Whether the cause of action under the statute 
is deemed a transmitted right, a survival right, or 
an independent cause of action, the foundation and 
gist of it in all cases is the wrongful act which 
produced the injury resulting in the death.23 The 


10. Mich.—Beach v. City of St. Jo¬ 
seph, 158 N.W. 1045, 102 Mich. 296. 
17 C.J. p 1199 note 94. 

11., Conn.—Mezzi v. Taylor, 120 A. 
871, 99 Conn. 1. 

Tenn.—Walkup v. Covington, 73 S. 

W.2d 718, 18 Tenn.App. 117. 

17 C.J. p 1198 note 84. 

12- U.S.—Farrington v. Stoddard, 
D.C.Me., 31 F-Supp. 73. 

Mich.—Micks v. Norton, 239 N.W. 
512, 256 Mich. 308. 

Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1198 note 86. 

Statutes creating new cause of ac¬ 
tion see supra § 15. 
l>eath hy electric shock is held 
instantaneous, whether one or more 
minutes elapsed before life was ex¬ 
tinct not being material.—Brabon v. 
Gladwin Bight & Power Co., 167 N. 
W. 1024, 201 Mich. 697. 

13. N.T.—Brown v. Buifalo & S. L. 
R. Co., 22 N.Y. 191. 

17 C.J. p 1198 note 87. 

14. Mich.—Dolson v. Lake Shore & 
M. S. R. Co-, 87 N.W. 629, 128 
Mich. 444. 

Right of action of person injured 
see infra § 24. 

15. U.S.—Farrington v. Stoddard, 
D.C.Me., 31 F.Supp. 73—Detroit 


United Ry. v. Weintrobe, Mich., 
259 F. 68, 170 C.C.A. 136. 

17 C.J. p 1198 note 89, 

“The recognized test in this state 
in distinguishing between the two 
causes of action, survival and in¬ 
stantaneous death, is whether the 
active cause of death continued to 
operate directly upon the injured 
person until life was extinct.”— 
Micks V. Norton, 239 N.W. 5^12, 513, 
256 Mich. 308. 

16. Me.—Hammond v. Lewiston, A. 
& W. St. R. Co., 76 A. 672, 106 
Me. 209, 30 L.R.A.,N.S., 78. 

17 C.J. p 1199 note 96. 

17. Mass.—Renal di v. New York 
Cent. R. Co., 152 N.E. 373, 256 
Mass. 337. 

17 C.J. p 1199 note 98. 

18. Mich.—Beach v. St. Joseph, 158 
N.W- 1045, 192 Mich. 296. 

17 C.J. p 1199 note 95. 

19. U.S.—Michigan Cent. R. Co. v. 

Vreeland, Ohio, 33 S.Ct. 192, 227 
U.S. 59, 57 L.Ed. 417, Ann.Cas, 

1914C 176. 

20. U.S.—Great Northern R. Co. v. 
Capital Trust Co., Minn., 37 S.Ct. 
41, 242 U.S. 144, 61 L.Ed. 208, L. 
R.A.1917E 1050.' 

17 C.J. p 1199 note 2. 
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21, Minn,—Capital Trust Co. v. 
Great Northern R. Co., 149 N.W. 
14, 127 Minn. 144, reversed on oth¬ 
er grounds, 37 S.Ct. 41, 242 U.S. 
144, 61 L.Ed. 208, L.R.A.I917E. 

1050. 

22- U.S.—Moffett V- Baltimore & O. 
R. Co., W.Va., 220 F. 39, 135 C.C. 
A. 607. 

Contra Louisville & N. R. Co. v. 

Rhoda, 71 So. 369, 71 Fla. 526. 

23. Ala.—^Ex parte Adams, 113 So. 
235, 216 Ala. 241. 

Ill.—Little v. Blue Goose Motor 
Coach Co., 178 N.E. 496, 346 Ill. 
266, affirming 251 Ill.App. 382— 
Scharfenstein v. Forest City Knit¬ 
ting Co., 253 Ill.App. 190. 

Ky.—Melton’s Adm’r v. Southern 
Ry. Co., 33 S.W.2d 690, 236 Ky. 
629. 

La.—Reed v. Warren, 136 So. 59, 177 
La. 1082, reversing 132 So. 250, 18 
La.App. 31. 

Okl.—Muskogee Electric Traction 
Co. V. Richards, 222 P. 265, 97 Okl. 
61. 

Pa.—Kaezorowski v. Kalkosinski, 
184 A. 663, 321 Pa. 438, 104 A.L. 
R. 1267. 

Wis.—Hegel v. George, 259 N.W. 
862, 218 Wis. 327, . rehearing de¬ 
nied and mandate amended 261 N. 
W. 14, 218 Wis 327. 
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nature of the act on which the cause of action may 
be based is controlled by the statutes^^ most of 
which provide expressly or substantially that the 
action lies where the death is caused by a wrong*- 
ful act, neglect, or default, although other stat¬ 
utes, especially those applicable in special circum¬ 
stances, restrict the right of action to cases where 
the wrong is of a particular nature or degree. Un¬ 
der the least restricted statutes, it is sufficient that 
the act or omission be wrongful that it con¬ 
stitute some degree of tort committed against the 
person.^6 In other words, it need only be a viola¬ 
tion of some duty, other than one purely contrac¬ 
tual, owing to decedent.27 It need not be inten¬ 
tional, willful, or malicious,28 nor need it neces¬ 


sarily be negligent.29 However, in no case will 
an action lie unless the act is wrongful as against 
decedent and violates some duty owing to him,^^ 
for an act that is rightful, or unintentional and in¬ 
volves no omission of duty, as respects decedent, 
cannot be considered wrongful or negligent at the 
suit of the statutory plaintiffi^i Whether or not an 
act is wrongful depends on the circumstances un¬ 
der which it was committed.82 Given the circum¬ 
stances, the question becomes one of law and not 
of fact.23 

Right of action for negligence; degree required. 
Statutes giving a right of action in cases of death 
by wrongful act or neglect are usually held to em¬ 
brace actions for death caused by negligence, 


Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298. 

17 C.X p 1199 note 7. 

24. Griffin v. Bles, 195 N.Y. 
S. 654, 202 App.Div. 443. 

XJnfltness of servant as basis of 
master's liability see infra § 38. 
ParticTUar statutory descriptions 

(1) “Unlawful violence or negli¬ 
gence."—Simone v. John J. Pelin & 
Co., 35 Pa.Dist. & Co, 687. 

(2) “Unskillfulness, negligence, or 
criminal intent" in operation of mo¬ 
tor vehicle or other public convey¬ 
ance.—Wallace v. Woods, 102 S.W.2d 
91, 340 Mo. 452. 

25. Pla.—Cline v. Powell, 192 So. 
628. 

N.Y.—Griffin v. Bles, 195 N.T.S, 654, 
202 App.Div. 443. * 

26. N.H.—Cochran v. Laton, 103 A. 
658, 78 N.H. 562. 

“The words ‘negligence’ and 
‘wrongful act’ are sufficiently broad 
to embrace every degree of tort 
that can be committed against the 
person."—Ludwig v. Johnson, 49 S. 
W.2d 347, 349, 243 Ky. 633—Howard’s 
Adm’r v. Hunter, 104 S.W. 723, 724, 
126 Ky, 685, 31 Ky.L. 1092—Britton 
V. Samuels, 136 S.W. 143, 144, 143 Ky. 
129, 34 L.R.A.,N.S., 1036. 

27. Ohio.—Lisk v. Hora, 143 N.E, 
545, 109 Ohio St. 519. 

17 C.J. p 1199 note 13. 

28. Ky.—Ludwig v. Johnson, 49 S. 
W.2d 347, 243 Ky. 533, followed in 
Van Galder v. Foster, 49 S,W.2d 
352, 243 Ky. 543. 

17 C.J, p 1200 note 14. 

29. N.Y.—Griffin v. Bles, 195 N.Y.S. 
654, 202 App.Div. 443—Greco v. S. 
F. Kresge Co., 293 H.Y.S. 63, 161 
Misc. 781, affirmed Greco v. S. S. 
Kresge Co., 297 N.Y.S. 258, 251 
App.Div. 667, affirmed 12 3Sr.E.2d 
557, 277 H.Y. 26, 115 A.L-R. 1020. 

30. U.S.—The Black Gull, C.C.A.N. 
Y., 82 F.2d 758, modifying, D.C., 
Peterson , v. United New York 
Sandly Hook Pilots Ass’n, 11 F. 

25 C.J.S.--69 


Supp. 411, certiorari denied Ameri¬ 
can Diamond Lines v. Peterson, 55 
S.Ct. 954, 298 U.S. 684, 80 L.Ed. 
1404, and Black Gull American 
Diamond Lines v. Peterson, 56 S. 
Ct. 954, 298 U.S. 684, 80 L.Ed. 1404 
—The Vulcania, ' D.C.N.Y., 32 F. 
Supp. S15. 

Ala.—McAdams v. Windham, 94 So. 

742, 208 Ala. 492, 30 A.L.R. 194. 
Mass.—Osterlind v. Hill, 160 N.E. 

301, 263 Mass. 73, 56 A.L.R. 1123. 
Tex.—Plippen-Prather Realty Co. v. 
Mather, Civ.App., 207 S.W. 121, 
error refused. 

W.Va.—Osborne v. Chesapeake & 
Potomac Telephone Co., 3 S.B.2d 
527. 

17 C.J. p 1199 note 10. 

31. U.S.—^Northern Pac. R. Co. v. 
Adams, Wash., 24 S.Ct. 408, 192 U. 
S. 440, 48 L.Ed. 513. 

17 C.J. p 1200 note 17. 

32. Ill.—Ramsey v. Mansell, 233 Ill. 
App. 373. 

17 C.J. p 1200 note 20. 

Presumption and burden of proof as 
. to wrongfulness see infra § 80. 
Acts held wroiLgful 

(1) If defendant without just 
cause or provocation struck or 
choked deceased, and as a result 
thereof deceased died, the killing was 
wrongful.—Cole v. Long, 227 S.W. 
903, 207 Mo.App. 528. 

(2) One whom deputy sheriffs il¬ 

legally attempted to arrest without 
warrent by commanding him to raise 
his hands, instead of telling him to 
consider himself under arrest, had 
right to ^resist officers with force 
necessary to meet force, and the act 
of the sheriff in killing him while 
he was exercising such right, was 
a wrongful act.—^Hinton v. Sims,, 158 
So. 141, 171 Miss. 741, suggestion of 
error overruled 158 So:'778, 171 Miss. 
741. , , 

(3) Where a sheriff stepped on the 
running board of a moving automo¬ 
bile driven by defendant, and placed 
him under arrest for a misdemeanor, 
it was the duty of defendant, know- 
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ing the sheriff held a warrant, to 
stop the car; and where he kept 
it running, in an attempt to escape 
into another state, and engaged in a 
struggle for its control, until it 
struck a bridge support and the sher¬ 
iff was killed, his action was an ac¬ 
tive and unlawful resistance of au¬ 
thority, which rendered him liable 
for the sheriff's death.—Weissengoff 
V. Davis, Md., 260 F. 15, 171 C.C.A. 
52, certiorari denied 40 S.Ct. 54, 250 
U.S. 674, 63 L.Ed. 1201. 

Acts held not wrongful 
When deceased assaulted a police 
officer who had been called to take 
him to the station after his arrest 
and attempted to escape, it was the 
right and duty of such officer and 
other officers who came to his as¬ 
sistance to prevent such escape by 
using such force as might reason¬ 
ably be called for to effect that 
purpose, including the firing of shots 
if deceased persisted in his attempt 
and officers could not overtake him, 
and if deceased was struck and 
killed by one of the bullets the offi¬ 
cers are not liable in damages for 
his death.—Ramsey v. Mansell, 233 
Ill.App. 373. 

33. U.S.—:Rutherford v. Poster, 
Ark., 125 P. 187, 60 C.C.A. 129. 

Mo.-^ole V. Long, 227 S.W. 903, 207 
Mo.App. 528. 

34. U.S.—^Warnken v. Moody, C.C,‘A, 
Tex., 22 F.2d 960—^D. W. Ryan 
Towboat Co. v. Draper, C.C.A.Tex,, 
263 P. 31, certiorari denied 40 S. 
Ct. 483, 253 U.S. 486, 64 L.Ed. 1026 
—^Bowers Southern Dredging Co. v. 
Draper, C.G-ATex., 263 F. 31, cer¬ 
tiorari denied 40 S.Ct. 483, 253 U. 
S. 486, 64 L.Ed. 1026. 

Fla.—Cline v. Powell, 192 So. 628. 
Me.—Field v. Webber, 169 A. 732, 132 
Me. 236. 

N.Y.—Cestone v. Harkavy, 277 N.Y. 

S. 438, 243 App.Div. 732. 

17 C.J. p 1200 note 16. 

Culpable uegligeuce required 
Mass.—^Puller y. Andrew, 119 N.E. 
694, 230 Mass. 139. 
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and generally all that is required is ordinary neg¬ 
ligence.^^ However, in order to justify a recovery 
under some statutory provisions, particular!}’ among 
those applicable to special situations, simple neg¬ 
ligence is not enough; death must have resulted 
from willful neglect,as, for example, where such 
a showing is required for the recovery of punitive 
damages, see infra § 97, or gross negligence,^'^ as 
may be the case where a master is sought to be 
made liable for death caused by his servant, see in¬ 
fra § 38. Likewise, simple negligence is insuffi¬ 
cient to impose liability where there is no duty to 
exercise simple care, but where, as in the case of 
trespassers, there is only a duty to abstain from 
willful, wanton, or reckless conduct.^^ Where the 
statute gives an action for death by “wrongful act,"’ 
but says nothing about negligence, mere passive 
neglect or omission of duty will not support an ac- 
tion.s® 

In determining the issue of negligence, the usual 
rules governing the determination of that issue in 
personal injury actions applyand all relevant 
circumstances must be considered. 

Willftdj malicious^ or wanton acts. In most 
states, the statutes are broad enough to authorize 


an action where the wrongful act resulting in death 
was intentionally committed,^2 or was wanton, will¬ 
ful, or reckless,'^^ so that death could reasonably 
have been anticipated as a natural and probable 
conscquence.'^^i An action lies for causing death by 
a willful act where the statute expressly so pro¬ 
vides,^® or where the statute authorizes such an 
action for causing death by “wrongful’' act,^^ or 
by “wanton” or “malicious’" act;^"^ but intent or 
willfulness without the element of negligence is in¬ 
sufficient to support the action, where the statutory 
authorization is limited to cases where death is 
caused by negligence^^ or willful negligence.^^ A 
“wanton or reckless” act comes within the mean¬ 
ing of a statute authorizing an action for death 
caused by “neglect or carelessness,” since reckless 
means, among other things, “careless, heedless, neg- 
ligent.”^^ 

Breach of contract. A mere breach of contract 
is not a wrongful or negligent act within the mean¬ 
ing of the statute and will not support an action 
for death; the statute has reference only to tor¬ 
tious acts.^^ However, where an action in tort 
would lie for the breach of a legal duty arising 
from a contract relation, the statutory action will 
lie where death results from such breach.^^ Ac- 


35. Ga.—Western & A. R. Co. v. 
Michael. 165 S.E. 37, 175 Ga. 1. 

Mass.—Oliveria v, Oliveria, 25 N.E. 
2d 766—Gallup v- Lazott, 171 N.E. 
658, 271 Mass. 406—Shapiro v. Ly¬ 
on, 149 N.E. 543, 254 Mass. 110-— 
Flynn v. Lewis, 121 IST.E. 493, 231 
Mass. 550, 2 A.L.R. 896—Sug-hrue 
V. Booth. 121 N.E. 432, 231 Mass. 
538. 

Vt.—Wellman v. Mead, 107 A, 396, 
93 Yt. 322. 

17 C.J. P^1201 note 33. 

36. Ky.—Louisville «&; N, R. Co. v. 
Coniff, 27 S.W. 865, 16 Ky.L. 296. 

17 C.J. p 1202 note 35. 

37. Mass.—Commonwealth v. Fitch¬ 
burg: R. Co., 120 Mass. 372. 

17 C.J. p 1202 note 36. 

38. Mass.^—Robbins v. Minute Ta¬ 
pioca Co., 128 N.E. 4^7, 2^6 Mass, 
387—Berube v. New ''Y'ork, N. H. 
& H. R. Co., 125 N.E. 629, 234 Mass. 
415. 

17 C.J. P 1202 note 40. 

38. R.L—Myette v. Gross, 30 A. 602, 
18, R.I. 729—^Bradbury v. Furlong-, 
13 R.L 15, 43 Am.R. 1. 

17 ClJ. p‘1202 note 41. 

40. Ind.—^Pfisterer v. Key, App., 27 
N.E.2d 892. 

N.Y.—Keefe v. Straus, 155 N.T.S. 
530, 91 Misc. 627. 

41. TexL-^Merritt v. Ph-oenix Refin¬ 
ing Go., Civ.App., ;L03 S.W.2d 415, 

42. Ky.—Lewis V, Taylor Coal Co., 


66 S.W. 1044, 23 Ky.L. 2218, 57 L. 

R. A. 447. 

17 C.J. p 1203 note 42. 

Justification as defense see infra § 
44. 

43. Mo.—Gray v. Earls, 250 S.W. 
567, 298 Mo. 116. 

Tex.—Lancaster v. Carter, Com.App., 
255 S.W. 392, affirming, Civ.App., 
237 S.W. 634. 

17 C.J. p 1203 note 43. 

44. Ind-—^Baltimore & O. R. Co. v. 
Beyher, 20 N.E.2d 181, superseded, 
Sup., 24 N.E.2d 284. 

17 C.J, p 1203 note 43 [a]. 

45. Tex.—Southern Cotton Press & 
Mfg. Co. V. Bradley, 52 Tex. 587. 

17 C.J. p 1203 note 44. 

46. U.S.—Morgan v. Barnhill, Tex., 
118 F. 24, 55 C.C.A. 1. 

17 C.J. p 1203 note 45. 

47. Ky.—McClurg v. Igleheart, 33 

S. W. 80, 17 Ky.L. 913, 

17 C.J. p 1203 ;iote 46. 

48. Mass.—Osterlind v. Hill, 160 N. 
E. 301, 263 Mass. 73, 56 A.L.R, 
1123—Prondecka v. Turners Falls 
Power & Electric Co., 134 N.E. 352, 
241 Mass. 100—^Prondecka v. Turn¬ 
ers Palls Power & Electric Co., 130 
N.E. 386, 238 Mass. 239. 

17 C.J. p 1203 note 47. 

"‘The difference ‘between negli¬ 
gence, whether ordinary or gross, and 
conduct which is willful, wanton, in 
reckless disregard of the rights of 
others, is a difference in kind and 


not merely one of degree.’ ”—Foynes 

V, New York Cent. R. R., 177 N.E. 

119, 120, 276 Mass. 89. 

49. Ky.—Morgan v. Thompson, 82 
Ky. 383, 6 Ky.L. 499. 

17 C.J. p 1203 note 48. 

50. Tex.—Lancaster v. Carter, Civ. 
App., 237 S.W. 634, affirmed. Com. 
App., 255 S.W. 3%2. 

51. U.S. —Willey v. Alaska Packers’ 
Ass’n, D.C.Cal., 9 F.2d 937, af¬ 
firmed, C.C.A., 18 F.2d 8. 

Ala.—Thaggard v. Vafes, 119 So. 
647, 218 Ala. 609. 

Ill.—Revell V. Illinois Merchants' 
Trust Co., 238 Ill.App. 4, 7, quot¬ 
ing Corpus Juris, and affirmed 
Revel V. Butler, 153 N.E, 682, 322 
Ill. 337. 

Mo.—Bloss V. Dr. C. R. Woodson 
Sanitarium Co., 5 S.W.2d 367, 319 
Mo. 1061. 

N.H.—Howson v. Poster Beef Co., 
177 A. 656, 87 N.H. 200. 

17 C.J. p 1204 note 59. 

52. Ala.—Thaggard v. Vafes, 119 
So. 647, 649, 218 Ala. 609, citing 
Corpus Juris. 

Ky.—Dice v. Zweigart, 171 S.W. 195, 
161 Ky. 646, L.R.A.1916F 1155. 

Minn.—^Keiper v. Anderson, 165 N. 
W. 237, 138 Minn. 392, L.R.A.1918C 
299. 

Mo.—Braun v. Riel, 40 S.W.2d 621, 
SO A,L.R. 875. 

Tex.—Eubanks v. Schwalbe, Civ.App., 
55 S.W.2d 906, 908, citing Corpus 
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cording to one view, a breach of implied warranty 
of the fitness of food for consumption is a wrong¬ 
ful act for which a death action will lie,53 but there 
is authority for the contrary view that such a 
breach sounds in contract, and does not give rise 
to a cause of action under a statute limited in op¬ 
eration to deaths resulting from torts.54 

Violation of statute or ordinance. Where neg¬ 
lect or violation of a duty imposed by statute or 
ordinance constitutes negligence, and is the proxi¬ 
mate cause of the death of the person to whom such 
duty is owed, the statutory action for death will 
]je,55 even though the statute violated prescribes 
a penalty for its violation,5 6 and the same is true 
of a statutory liability in tort based simply on the 
violation of the statute imposing it.57 However, 
the mere fact that an act was in violation of a 
statute or ordinance, if it is not also a violation 
of a duty to deceased and the proximate cause of 
his death, does not authorize an action in case death 
results and particularly is this true where the 
statute creating the right or duty also prescribes 


an exclusive remedy for its violation.5^ 

Criminal acts. Under most statutes, including 
some expressly so providing, an action for wrong¬ 
ful death lies although the killing was a criminal 
act amounting to a felony.^O While under partic¬ 
ular statutes, the homicide must amount to mur¬ 
der or manslaughter in some degree,generally 
the grade of the offense is immaterial, so long as 
the homicide was not justifiable.®^ 

§ 24. - Right of Action of Person Injured 

Usually under the statutes, in order to support an 
action the act or omission resulting in death must be 
such as would have supported an action by deceased for 
the injury to him had he survived; and it is generally 
held, too, that such right of action of decedent must 
have continued to exist to the time of his death. 

Under a majority of the statutes, either by ex¬ 
press provision or by necessary implication, the 
act or omission resulting in death, in order to sup¬ 
port an action, must be such as would have sup¬ 
ported an action by deceased for the injury to 
him had he survived.®^ This is obviously so in 


Juris, and modified on other 
grounds IT. S. Fidelity & Guaranty 
Co. V. Eubanks, 87 S.W.2d 248, 126 
Tex. 405. 

Wash.—Mueller v. Winston Bros. 
Co., 4 P.2d 854, 165 Wash. 130. 

53. K.Y.—Greco v. S. S. Kresge Co., 

12 N.E.2d 557, 277 N.Y. 26, 115 A. 
L.R. 1020, affirming 297 N.T.S. 
258, 251 App.Div. 667, affirming 

Greco v. S. P. Kresge Co., 293 K.Y. 
S. 53, 161 Misc. 781. 

54. N.H.—Wadleigh v. Howson, 189 

A. 865, 88 N.H. 365—Howson v. 

Foster Beef Co., 177 A. 656, 87 N. 
H. 200. 

55. Mass.—Di Franco v. West Bos¬ 
ton Gas Co., 160 N.E. 326, 262 Mass. 
387 —Fuller v. Andrew, 119 N.E. 
694, 230 Mass. 139. 

17 C.J. p 1204 note 64. 

58. Mo.—Bloomcamp v. Missouri 
Pac. R. Co., 236 S.W. 388, 208 Mo. 
App. 464. 

57. Serving xuiwholesome food 

Wis.—Doherty v, S. S. Kresge Co., 
278 N.W. 437, 227 Wis. 661. 

58. Ala.—Loreno v. Ross, 133 So. 
251, 222 Ala. 567. 

Ky.—^Britton v. Samuels, 136 S.W. 
143, 143 Ky. 129, 34 L.R.A.,N.S., 
1036. 

17 C.J. p 1205 note 66. 

SO. Ind.—Couchman v. Prather, 70 
N.E. 240, 162 Ind. 250. 

80. Ala.—^Watson v. Adams, 65 So. 
,528, 187 Ala. 490, Ann.Cas.l9l6E 
565. 

N.Y.—^Kain v. Larkin, 9 N.Y.S. 89, 
56 Hun 79. 

17 C.J. p 1204 note 54. 

‘‘One'may be civilly and criminal¬ 


ly responsible for the negligence 
which causes death.”—People v. Mc- 
Murchy, 228 N.W. 723, 730, 249 Mich. 
147. 

61. Ga.—^McDonald v. Eagle & 
Phenix Mfg. Co., 67 Ga. 761. 

17 C.J. p 1204 note 57. 

62. Tex.—Gray v. Phillips, 117 S. 
W. 870, 54 Tex.Civ.App. 148. 

17 C.J. p 1204 note 58. 

63. tJ.S.—Southern By. Co. v. 
Lawrence, C.C.A.Ga., 67 F.2d 426, 
certiorari' denied 54 S.Ct. 530, 291 
U.S. 678, 78 L.Ed. 1066—String- 
fellow V. Atlantic Coast Line R. 
Co., C.C.A.Fla., 64 P.2d 173, cer¬ 
tiorari granted 54 S.Ct. 60, 290 XJ, 
S. 608, 78 L.Ed. 532, certiorari 
granted Atlantic Coast Line R. 
Co. V. Stringfellow, 54 S.Ct. 52, 
290 U.S. 608, 78 L.Ed. 532, and 
reversed on other grounds String- 
fellow V. Atlantic Coast Line R. 
Co., 54 S.Ct. 175, 290 U.S. 322, 78 
L.Ed. 339—O’Brien v. Standard Oil 
Co. of Kentucky, C.C.A.Fla., 38 P. 
2d 808—General Accident Fire & 
Life Assur. Corporation, Limited, 
of Perth, Scotland, v. Morgan, D. 
C.N.Y., 30 P.Supp. 753—Western 
Union Telegraph Co. v. Preston, 
Pa., 254 F. 229, 165 C.C.A. 517, 
affirming, D.O., Preston v. Western 
Union Telegraph Co., 250 F. 480, 
certiorari denied Western Union 
Telegraph Co. v. Pneston, 39 S.Ct. 
182, 248 U.S. ‘585, 63 L.Ed. 433. 

Del.—Lynch v. Lynch 195 A. 799. 
Fla.—Carter v. J. Ray Arnold Lum¬ 
ber Co., 91 So. 893, 83 Fla. 470. 
Idaho.—^Helgesoh v. Powell, 34 P. 
2d 957, 54 Idaho 667—Sprouse v. 
Magee, 269 P. 993, 46 Idaho 622. 
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Ill.—Little V. Blue Goose Motor 
Coach Co., 178 N.E. 496, 346 Ill. 
266, affirming 251 Ill. App. 382— 
Ross V. Crank, 24 N.B.2d 403, 303 
Ill.App. 25—Hyba v. C. A. Home- 
man, Inc., 23 N.E.2d 564, 302 Ill. 
App. 143. 

Ind.—Lindley v. Sink, Aph-, 25 N.E. 
2d 668, superseded, Sup., 30 N.E. 
2d 456. 

Iowa.—Aldrich v. Tracy, 269 N.W. 
30, 222 Iowa 84. 

Me.—Metrinko v. Witherell, 188 A. 
213, 134 Me. 483—Field v. Webber, 
169 A. 732, 132 Me. 236—Danforth 
V. Emmons, 126 A. 821 124 Me. 

156. 

Md.—State v. Consolidated Gas, Elec- 
. trie Light & Power Co. of Balti¬ 
more, 126 A. 105, 146 Md. 390, 42 
A.L.R. 1237. 

Miss.—Payne v. Moore, 89 So. 225, 
126 Miss. 693. 

N.M.—Hogsett V. Hanna, 63 P.2d 
540, 41 N.M. 22. 

N.Y.-^Greco v. S. S. Kresge Co., 12 
N.E.2d 557, 277 N.Y. 26, 115 A.L.R. 
1020, affirming 297 N.Y.S. 258, 251 
App.Div. 667, affirming Greco v. 
S. F. Kresge Co., 293 N.Y.S. 53, 
161 Misc. 781—Emery v. Rochester 
Telephone Corporation, 3 N.E. 2d 
434, 271 N.Y. 306,' reversing 286 N. 
Y.S. 439, 246 App.Div. 787, affirm¬ 
ing 282 N.Y.S. 280. 156 ‘ Misc. 562 
—Meyer v. Inguaggiato, 16 N.Y.S. 
2d 672, 268 App.Div. 331, appeal 
denied 17 N.Y.S.2d 1021, 258 App. 
Div. 1055, appeal denied. 

N.C.—Goldsmith v. Samet, 160 S.E. 
835, 201 N.C. 574. 

S.C.—Mullinax v. Hambright, 104 ’S. 
E. 309, 115 S.C. 22. 

Tex.—Dallas Railway & Terminal 
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the case of statutes merely providing' for a sur- 
yival of the cause of action of decedent,®^ but it 
is equally true under statutes of the t 3 "pe of Lord 
CampbelFs Act, whether they are construed to 
create a new cause of action, or to provide only 
for a survival or transmitted action.®^ There are 
statutes of a penal nature, however, under which 
the right of action is not made dependent on wheth¬ 
er or not decedent could have maintained ’ an ac¬ 
tion based on the injury to him if death had not 
ensued.®® The words common to many statutes 
limiting recovery to cases in which the injured 
person would have been entitled to maintain an 
action if death had not ensued are to be construed 
as defining the character of the injury and the 
circumstances under which it was inflicted.®'^ They 
mean that the wrong in the first instance shall give 
rise to a cause of action,®® different though it may 
be from the' cause of action brought under the 


statute.®^ It has generally been held, too, that the 
new action is a right dependent on the existence of 
a right in decedent immediately before his death 
to have maintained an action for his wrongful in- 
jur)^'^® and it is on this principle that those au¬ 
thorities generally proceed which hold that a re¬ 
lease or accord and satisfaction, see infra § 47, or 
a prior recovery by deceased in his lifetime, see in¬ 
fra § 49, or the running of the statute of limita¬ 
tions against decedent's cause of action, see infra § 
56, precludes recovery on the statutory action for 
death. 

Disability arising from relationship. It is gener¬ 
ally held that if by reason of a personal disability 
arising from the relationship between them dece¬ 
dent would have been unable to sue the wrongdoer, 
no action for death will lie.'^^ In some jurisdic¬ 
tions, however, such a disability does not preclude 
the maintenance of the statutory action.'^2 


Co. V. High, 103 S.W.2d 735, 129 
Tex. 219, reversing, Civ.App., 97 S. 
W.2d 965—^Moss v. Rish worth, 
Com.App., 222 S.W. 225, affirming, 
Civ.App., Rishworth r. Moss, 191 
S.W. 843—Childs v. Childs, Civ. 

. App., 107 S.W.2d 703. 

Va.—Virginia Electric & Power Co. 
V. Decatur, 3 S.E.2d 172, 4 S.E.2d 
294, 173 Va. 153. 

Wash.—Ryan v. Poole, 47 P.2d 981, 
182 Wash. 532—^Hart v. Geysel, 294 
P. 570, 159 Wash. 632. 

Wis.—Mormon v. Douglas County, 
271 K.W. 362, 224 Wis. 29—Demge 

V. Peierstein, 268 N.W. 210, 222 
Wis. 199—^Waube v. Warrington, 
258 N.W. 497, 216 Wis. 603, 98 A. 
L.R. 394—^Koehler v. Waukesha 
Milk Co., 208 N.W. 901, 190 Wis. 
52, 

17 C.J. p 1200 note 21. 

64. Tenn.—^Wilson v. Barton, 283 S. 

W. 71, 153 Tenn. 250, 

17 C.J. p 1201 note 22. 

65, Me.—^Metrinko v. Witherell, 188 

A. 213, 134 Me. 483—^Danforth v. 
Emmons, 126 821, 124 Me. 156. 

Md.—State v. Consolidated Gas, 
Electric Light & Power Co. of Bal¬ 
timore, 126 A. 105, 146 Md. 390, 42 
A.L.R. 1237. 

N.M.—Hogsett V. Hanna, 63 P.2d 540, 
41 N.M. 22. 

N.T.—^Emery v. Rochester Telephone 
. Corporation, 3 N.E.2d 434, 271 N.Y. 
306, reversing 286 N.T.g. 439, 246 
App.Dtv. 787, affirming 282 N.T.S. 
280, l56 Misc. 562. 

S.C.~Mullinax y. Hamhright, 104 S. 
E. 3Q9, 115 S.C. 22. 

Tex.—Childs v. Childs, Civ.App., 107 
. SW.2d 703. 

Wash.~Ryan v. Poole, 47 P.2d 981, 
9,82, 182 Wash. 532, quoting Corpus 
JuAs, ' 

W.Va.—Jones v. Rin^Bhaii; <& Dennis 
Co., 168 S.E. 482, 113 W.Va. 4l4. ] 


Wis.—^Mormon v. Douglas County, 
271 NW. 362, 224 Wis. 29—Demge 

V. Peierstein, 268 N.W. 210, 222 
Wis. 199—^Waube v. Warrington, 
258 N.W. 497, 216 Wis. 603, 98 A. 
L.R. 394. 

17 CJ. p 1201 note 23. 

66. Mass.—Oliveria v, Oliveria, 25 
N.E.2d 766. 

17 C.J. p 1201 note 24. 

67. Ala.—South & N. A. R. Co. v. 
Sullivan, 59 Ala. 272. 

17 C.J. p 1201 note 25. 

68. S.D.—^Rowe v. Richards, 151 N. 

W. 1001, 35 S.D. 201, L.R.A.1915E 
1075, Ann.Cas.l918A 294. 

69. Mich.—^Lincoln v. Detroit & M. 

R. Co., 146 N.W. 405, 179 Mich. 

189, 51 L.R.A.,N.S., 710. 

17 C.J. p 1201 note 26, 

TO. U.S.—Flynn v. New York, N. 
H. & H. R. Co., 51 S.Ct. 357, 283 
U.S. 53, 75 L.Ed. 837, 72 A.L.R. 
1311, affirming 149 A. 682, 111 Conn. 
196, certiorari granted 51 S.Ct. 
30, 282 U.S, 821, 76 L.Ed. 733— 
Mellon V. Goodyear, 48 S.Ct. 541, 
277 U.S. 335, 72 L.Ed. 906, revers¬ 
ing Goodyear v. Davis, 247 P. 446, 
121 Kan. 392, certiorari granted 
Mellon V. Goodyear, 47 S.Ct. 249, 
273 U.S. 684, 71 L.Ed. 839—Rod¬ 
gers V. Pennsylvania R. Co., D.Gl, 
N.Y., 19 P.2d 522—Western Union 
Telegraph Co. v. Preston, Pa., 254 
F. 229, 165 C.C.A. 517, affirming, D. 
C., Preston v. Western Union Tele¬ 
graph Co., 250 F. 480, certiorari 
denied Western Union Telegraph 
Co. V. Preston, 39 S.Ct. 182, 248 U, 

S. 585, 63 L.Ed. 433. . 

Ill.—^Little V. Blue Goose Motor 
Coach Co., 251 Ill.App. 382, 388, 
citing Corpus Juris, affirmed 178 
49^, 346 Ill. 266—Little v. 
Blue Goose Motor Coach Co., 244 
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Ill.App. 427, 431, citing Corpus 
Juris. 

Ky.—Perry's Adm’r v. Louisville & 
N. R. Co., 251 S.W. 202, 199 Ky. 
396. 

N.J.—^Knabe v. Hudson Bus Transp.' 
Co., 168 A. 418, 111 N.J.Law 333, 
affirming 162 A. 247, 10 N.J.Misc. 
1075—^Altzheimer v. Central R. R. 
of New Jersey, 67 A. 1051, 75 N.J. 
Law 424—Coulter v. New Jersey 
Pulverizing Co., 163 A. 661, 11 N.J. 
Misc. 5. 

N.Y.—Fontheim v. Third Ave. Ry. 
Co., 12 N.Y.S.2d 90, 257 App.Div. 
147, appeal granted 13 N.Y.S.2d 
281, 257 App.Div. 948, appeal de¬ 
nied 24 N.E.2d 95, 281 N.Y. 392. 
Or.—Piukkula v. Pillsbury Astoria 
Flouring Mills Co., 42 P.2d 921, 
150 Or. 304, 99 A.L.R. 244, rehear¬ 
ing denied 44 P.2d 162, 150 Or. 
304, 99 A.L.R. 244. 

Pa.—^Howard v. Bell Telephone Co. 
of Pennsylvania, 160 A. 613, 306 
Pa. 518. 

Wash.—Grant v. Fisher Flouring 
Mills Co., 44 P.2d 193, 181 Wash. 
576. 

17 C.J. p 1201 note 27. 

71. Iowa.—Aldrich v. Tracy, 269 N. 
W. 30, 222 Iowa 84. 

N.C.—Goldsmith v. Samet, 160 S.E. 
835, 201 N.C. 574. 

Tenn.—^Wilson v. Barton, 283 S.W. 
71, 153 Tenn. 250. 

Tex.—Dallas Railway & Terminal 
Co. V. High, 103 S.W.2d 735, 129 
Tex. 219, reversing, Civ.App., 97 S. 
W.2d 965—Childs v. Childs, Civ. 
App., 107 S.W.2d 703. 

17 C.J. p 1200 note 21 [b]. 

72. Mass.—Oliveria v. Oliveria, 25 
N.E.2d 766. 

Pa.—Kaczorowski v. Kalkosinski, 
184 A. 663, 664, 3^1 Pa. 43$, 104 
A.L.R. 1267. 

‘The statutory action is deriva- 
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Unborn child. No action lies for the death of a 
child resulting- from injuries received by it while 
en ventre sa mere, the child being subsequently 
born alive, because such child had no right of ac¬ 
tion for the injury.73 

§25. - Proximate Cause 

To sustain an action for death, the wrongful act, 


§ 25 

neglect, or default must have been the proximate cause, 
or one of several concurring proximate causes, of the 
death. 

To sustain an action for death the wrongful act, 
neglect, or default must have been the proximate 
cause of the death.'^^ It need not have been the 
sole cause of death js sufficient if it is the 

proximate cause of death although another cause, 
not amounting to an intervening independent cause. 


tive because it has as its basis the 
same tortious act which would have 
supported the injured party’s own 
cause of action. . . . Its deriva¬ 

tion, however, is from the tortious 
act. and not from the person of the 
deceased, so that it comes to the 
parties named in the statute free 
from personal disabilities arising 
from the relationship of the injured 
party and tort-feasor.*’—^Kaezorow- 
ski v. Kalkosinski, supra. 

Disability between spouses 

Fact that tort-feasor, whose neg¬ 
ligent act resulted in another’s death, 
was latter’s husband, does not bar 
rc»covery of damages by decedent’s 
parent for deprivation of support 
furnished by her, wife's disability to 
sue husband for tort being personal. 
—Kaczorowski v. Kalkosinski, supra. 

73. Ala.—Stanford v. St. Louis-San 
Francisco Ry. Co., ID'S So. 566, 214 
Ala. 611. 

Mich.—Newman v. City of Detroit, 
274 N.W. 710, 281 Mich. 60. 

Tex.—Magnolia Coca Cola Bottling 
Co. V. Jordan, 78 S.W.2d 944, 124 
Tex. 347, 97 A.L.R. 1513, affirming 
in part and reversing in part, Civ. 
App., 47 S.W.2d 901. 

17 C.J. p 1201 note-31. 

74. U.S.~Amoth v. TJ. S., D.C.Or., 
3 F.2d 848—Salsedo v. Palmer, C. 
C.A.N.Y., 278 F. 92—Crane Co. v. 
Busdieker, Mo., 255 F, 664, 167 d 
C.A. 40. 

Ariz.—Buckeye Irr. Co. v. Askren, 
46 P.2d 1068, 45 Ariz. 666. 

Ill.—^Denton v. Midwest Dairy Prod¬ 
ucts Corporation, 1 N.E.2d 807, 
284 Ill.App. 279. 

Iowa.—Ramberg v. Morgan, 218 N. 

W. 492, 209 Iowa 474. 

Ky.—Southeastern Greyhound Lines 
V. Harden's Adm'x, 136 S.'W.2d 42, 
281 Ky. 345. 

Mich.—^Frye v. City of Detroit, 239 
N.W. 886, 256 Mich. 46-6—Johnston 
v. Cornelius, 166 N.W. 983, 200 
Mich. 209, L.R.A.1918D 880. 

Miss.—Berryhill v. Nichols, 158 So. 
470, 171 Miss. 769. 

Pa.—Glasco v. Green, 117 A. 79, 273 
Pa. 353. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Carter, Com. App., 261 S.W. 135, 
affirming, Civ.App., 250 S.W. 192, 
which conforms to answers to cer¬ 
tified questions 246 S.W. 228, 112 


Tex. 260—Castleberry v- Gulf, C. 
& S. F. Ry. Co., Civ.App.. 274 S. 
W. 1014. 

W.Va.—Osborne v. Chesapeake & 
Potomac Telephone Co., 3 S.E.2d 
527. 

17 C.J. p 1205 note 70. 

In determining issue of proximate 
cause in death action, all relevant 
circumstances must be considered.— 
Merritt v. Phoenix Refining Co., Tex. 
Civ.App., 103 S.W.2d 415. 

Dapse of time 

(1) Time elapsing between injury 
and death is not controlling cir¬ 
cumstance as to cause of death. 

Cal.—Averdieck v. Barns, 262 P. 

423, 87 CaLApp. 626. 

Minn.—Sporna v. Kalina, 237 N.W. 
841, 184 Minn. 89, 76 A.L.R. 1280. 

(2) However, where a period of 
ten years elapsed between the inju¬ 
ry and the death, it was said that 
the cause might be considered too 
remote from the alleged effect if, in 
the sequence of events between the 
two, there had intervened nothing to 
indicate a proximate connection.— 
Western Union Telegraph Co. v. 
Preston, Pa., 254 F. 229, 165 C.C.A. 
517, affirming, D.C., Preston v. West¬ 
ern Union Telegraph Co., 250 F. 
480. Certiorari denied Western Un¬ 
ion Telegraph Co. v. Preston, 39 S. 
Ct. 182, 248 US. 585, 63 L.Ed. 433. 

(3) " 'Proximate cause’ is not nec¬ 
essarily that which is next or last 
in time or place, but that which is 
a procuring, efficient, and predomi¬ 
nant cause. Closeness in causal re¬ 
lation, rather, is the meaning.”— 
Willis V. Heath, 107 S.W.2d 228, 233, 
21 Tenn.App. 179. 

Acts held not proximate cause 

(1) Alleged negligence of insane 
asylum superintendent in releasing 
inmate held not proximate cause of 
third person's death caused by in¬ 
mate.—Cappel V. Pierson, 132 So. 
391, 15 La.App. ^24. 

(2) Negligence of driver of auto¬ 
mobile held as matter of law not 
proximate cause of death of pedes¬ 
trian who, seven months after in¬ 
jury causing fracture of legs, fell 
in attempting to go down basement 
stairs.—Sporna v. Kalina, 237 N.W. 
841, 184 Minn. 89, 76 A.L.R. 1280. 

(3) The owner and driver of 
truck, which- in rolling backward 
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causing injury to arm of man of 
sixty-three who had had high blood 
pressure, were not liable for his 
death, from apoplexy fifty-six days 
later, although driver was negligent, 
in view of variety of causes of ar¬ 
teriosclerosis and high blood pres¬ 
sure which result in apoplexy and 
the progressive nature of such dis¬ 
eases, since finding that death was 
caused by such injury would de¬ 
pend on speculation or mere guess. 
—Willis V. Heath, 107 S.W.2d 228, 
21 Tenn.App. 179. 

(4) Other acts.—Thompson v. 
Travelers Ins. Co., La.App., 182 So. 
356—17 C.J. p 1205 note 70 [b]. 

Acts held uot too remote 

(1) A railroad, which wrongfully 
cut a telephone company's line, so 
that plaintiff was unable to secure 
the services of a physician to at¬ 
tend his wife in childbirth, as he 
had previously arranged, result be¬ 
ing that the wife died, was liable 
in damages to plaintiff for such tort, 
damages not being too remote.— 
Hodges V. Virginia, Carolina Ry. Co., 
103 S.E. 145, 179 N.C. 666, 10 A.L. 
R. 1452. 

(2) Where defendant’s negligent 
sale of unlabeled poisoned bran 
caused death of and permanent in¬ 
jury to buyer's dairy cows and loss 
of dairy business, and caused buy¬ 
er’s death from decompensated heart 
resulting from mental and nervous 
shock because of worry over loss 
of dairy business and fear of com¬ 
municating poison to dairy custo¬ 
mers, recovery could be had for the 
buyer’s death.—Rasmussen v. Ben¬ 
son, 280 N.W. 890, 135 Neb. 232, 122 
A.L.R. 1475, affirming 275 N.W. 674, 
133 Neb. 449, 122 A.L.R. 1468. 

(3) Automobilist, negligently col¬ 
liding with automobile occupied by 
woman who fainted and fell, frac¬ 
turing skull, because of fright aft¬ 
er stepping from car, was held lia¬ 
ble for her resulting death.—Com¬ 
stock V. Wilson, 177 N.E. 431, 257 
N.Y. 231, affirniing 247 N.Y.S. 908, 
232 App.Div. 720. 

75. Ariz,—Buckeye Irr. Co. v. As¬ 
kren, 46 P.2d 1068, 45 Ariz. 566. 
Fla.—^Wager v. East Coast Hospital 

Ass’n, 141 So. 743, fOS Fla. 547. 
Pa.—Mars v. Philadelphia Rapid 

Transit Co., 154 A. 290, S03 Pa. 80. 
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contributes thereto'^® or hastens it,’^'^ as where 
death results from a disease which was caused by 
the injury, or where the injured person is sub¬ 
jected to unskillful or improper surgical or medical 
treatment.It is likewise sufficient if the inju¬ 
ries received as a result of defendant's wrongful 
act, superimposed upon an existing condition, prox- 
imately cause death,so as where they hasten death 
from a prior disease, or render a prior disease fa- 
tal.Sl It need not even have been the sole proxi¬ 
mate cause, for if it is one of a number of concur¬ 
ring causes, in the absence of either of which death 
would not have resulted, defendant's liability at- 
taches.S2 However, in order that liability attach 
on the theory that it is one of several concurring 
causes, defendant’s wrongful act must itself be 
a prominent, efficient cause, for if one of the caus¬ 
es operates only slightly with the other which is 
the prominent efficient cause, then the proximate 
cause of death should be traced to the latter.ss 
Thus, where an injury was not of a fatal character, 
but death resulted from improper medical treat¬ 
ment of it, such injury is not the proximate cause 


of death.^"^ 

In a number of cases it has been held that death 
from disease was the proximate result of injuries 
which weakened the injured person's resistance 
to the disease,S5 but other cases have denied recov¬ 
ery on such a theory.^^ Suicide, due to a mind 
disordered by an accident or injuryS^ or even by 
an assault accompanied by mental torture,S8 has 
been held not so related to the wrongful acts as 
to furnish a ground for the action, where the act 
of suicide of the insane person is voluntary and 
done with knowledge of its purpose and physical 
effect; but where, as the proximate result of the 
injury the person injured becomes insane and bereft 
of reason, and while in this condition and as a re¬ 
sult thereof he takes his own life, his act being 
involuntary, the act causing the injury has been 
held to be the proximate cause of death.^^ 

The common-law presumption in criminal cases 
that an injury was not the proximate cause of the 
death where it did not occur within a year and a 
day does not apply to statutory actions for wrong¬ 
ful death.^^ 


70. Conn.—Squires v. Reynolds, 5 
A.2d 877, 125 Conn. 366. 

Mo.—Chapman v. Bimel-Ashcroft 
Mfg. Co., 263 S-W. 993. 

Tex.—San Antonio Public Service 
Co. V. Mitchell, Civ.App., 238 S. 
W. 265, error granted. 

77. Wash.—Loveless v. Red Top 
Cab Co. of Washington, 291 P. 344, 
158 Wash. 474, 79 A.L.R. 347. 

17 C.J. p 1206 note 71. 

78. Ark.—Sterling Anthracite Coal 
Co. V. Strope, 197 S.W. 858, 130 
Ark. 435. 

Pa.—Goodall v. Hess, 172 A. 693, 315 
Pa- 289. 

17 C.J. p 1206 note 74. 

Exposing body to germs 

An injury which exposes the body 
to germs which cause an infection 
as a result of which the injured per¬ 
son dies may be the proximate cause 
of death without any showing that 
the germs were implanted or present 
at the time of the injury. 

Mass.—^Wolfe v. Checker Taxi Co., 
12 jSr.K2d 849, 299 Mass. 225. 

Pa.—Miller v. Director General of 
Railroads, 113 A. 373, 270 Pa. 33 0. 

7». N.T.—’Ryder v. Findlay, 187 H. 

Y.S. 579, 195 App.Div. 731. 

17 C.J. p 1206 note 72. 

Competent treatment 

Where one injured by defendant’s 
negligence died from the shock of a 
proper surgical operation performed 
in an endeavor to cure a crippled 
condition due to injuries not of a 
fatal nature* and there was no evi¬ 
dence that the physicians were not 
competent, or that deceased was 


negligent in employing them, the 
operation was not an intervening 
cause relieving defendant from lia¬ 
bility.—Blackwell v. American Film 
Co., 209 P. 999, 189 Cal. 689. 
sa Iowa.—Rook v. Davenport, R. I. 
& N. W. Ry. Co., 165 N.W. 419, 
182 Iowa 227. 

81. Cal,—^Kerby v. Elk Grove Union 
High School Dist., 36 P.2d 431, 1 
Cal.App.2d 246. 

La.—Shaffer v. Southern Bell Tele¬ 
phone & Telegraph Co., 165 So. 
651, 184 La. 158, annulling, App., 
160 So. 439. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2d 372, 377, 
176 Md. 625, citing Corpus Juris. 
N.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 46 A. 
L.R,. 380. 

N.Y.—Lang v. Stadium Purchasing 
Corporation, 215 N.T.S. 502, 216 
App.Div. 558. 

17 C.J. p 1206 note 73. 

82- Ark.—Sterling Anthracite Coal 
Co. V. Strope, 197 S.W. 858, 130 
Ark. 435. 

N.H.—^Musgrave v. Great Falls Mfg. 

Co., 169 A. 583, 86 N.H. 375. 

17 C.J. p 1207 note 7^ [a]. 

“The party causing the injury 
cannot escape full liability without 
showing death must have resulted if 
the injury had not been done.”— 
Brown v. Beck, 220 P. 14, 18, 63 Cal. 
App. 686. 

llnLcertaiuty as to cause 
Where it is uncertain whether one 
of two or more wrongful acts caused 
death, each wrongdoer is liable.—El 
Paso Electric Co. v. .Sawyer, Tex. 
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Civ.App., 291 S.W. 667, affirmed, 
Com.App., 298 S.W. 267. 

83. Pa.—Mars v. Philadelphia Rap¬ 
id Transit Co., 154 A. 290, 293, 303 
Pa. 80, quoting Corpus Juris. 

17 C.J. p 1207 note 75. 

84. U.S.—Mella v. Northern SS. Co., 
C.C.N.Y., 162 F. 499. 

17 C.J. p 1207 note 76. 

85. Cal.—Ensign v. Southern Pac. 
Co., 223 P. 953, 193 Cal. 311. 

Tex.—San Antonio Public Service 
Co. v. Mitchell, Civ.App., 238 S.W. 
265, error granted. 

86 . N.J.—Migliaccio v. Public Serv¬ 
ice Ry. Co., 130 A. 9, 101 N.J.Law 
496, affirmed 132 A. 923, 102 N.J. 
Law 442—Migliaccio v. Public 
Service Ry. Co., 149 A. 829, 8 N.J. 
Misc. 279. 

17 C.J. p 1207 note 77. 

87. U.S.—Churchill v. United Fruit 
Co., D.C.Mass., 294 F. 400. 

Neb.—Long v. Omaha & C. B. St. 
Ry. Co., 187 N.W. 930, 108 Neb. 
342. 

17 C.J. p 1207 note 78. 

88 . N.Y.—Salsedo v. Palmer, C.C.A. 
N.Y., 278 P, 92. 

89. Ga.—^Elliott V. Stone Baking 
Co., 176 S.E. 112, 49 Ga.App. 515. 

Neb.—Long v. Omaha & C. B. St. 
Ry. Co., 187 N.W. 930, 108 Neb. 
342. 

90. U.S.—Preston v. Western Un¬ 
ion Telegraph Co., D.C.Pa., 250 P. 
480, affirmed Western Union Tele¬ 
graph Co. v. Preston, 254 F. 229, 
165 C.C.A. 517, in which certiorari 
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§ 26. - Loss or Injury to Beneficiaries 

While the rule is generally otherwise under survival 
statutes, under most death statutes a pecuniary or 
material loss, or the loss of a reasonable expectancy of 
pecuniary gain, by the beneficiary, and consequent upon 
the relationship between him and the deceased, is essen¬ 
tial to the recovery of any compensation. Such a loss 
is sometimes presumed, but the presumption Is rebutta¬ 
ble. 

Under most statutes giving a right of action for 
death by wrongful act to or for the benefit of des¬ 
ignated beneficiaries, pecuniary or material loss 
to such beneficiaries by reason of the death^^ and 
consequent upon the relationship between them and 
deceased^^ is essential to the recovery of any com¬ 
pensation; this is the rule, for example, in actions 
brought under the Federal Employers' Liability 
Act.^^ A pecuniary loss, however, need not be 
definitely and exactly established it is sufficient 


that the beneficiary should have had some reason¬ 
able expectation of pecuniary benefit, assistance 
or support of which he has been deprived by the 
death.^5 The existence of such a reasonable ex¬ 
pectancy is not a matter of guess or conjecture but, 
at least to the extent that it is not presumed, must 
be grounded on reasonably continuous past acts 
or conduct of deceased.^® Although the fact of 
pecuniary benefit or the reasonable expectancy 
thereof is not dependent upon any legal liability 
or obligation of the person injured to the bene- 
ficiary,^'^ where such an obligation exists it alone 
constitutes some ground of reasonable expectancy 
of pecuniary benefits^^ or at least raises a pre¬ 
sumption thereof and the mere relationship of 
the beneficiaries to decedent is sometimes deemed 
a sufficient ^basis of loss to support an action, at 
least to the extent of recovering nominal damagesA 


is denied 39 S.Ct. 182, 248 U.S. 585. 
63 L.Ed. 433. 

17 C.J. p 1207 note 79. 

91. Ariz.—Calumet & Arizona Min¬ 
ing- Co. v. Gardner, 187 P. 563, 21 
Ariz. 206. 

Cal.—In re Riccomi’s Estate, 197 P. 

97, 185 Cal. 458, 14 A.L.R. 509. 

Ga.—Murkinson v. Ball & Fleming, 
148 S.E. 413, 39 Ga.App. 724. 

Ind.—Bindley v. Sink, 30 N.E.2d 456, 
superseding, App., 25 N.E.2d 668. 
La.—Russell v. Taglialavore, App., 
153 So. 44, conforming to Russell 
V. Taglialvore 152 So. 540, 178 La. 
840. 

Mich.—Ormsbee v. Grand Trunk 
Western Ry. Co., 164 N.W. 408, 197 
Mich. 576. 

Minn.—Joel v. Peter Dale-Garage, 
289 N.W. 524, 206 Minn. 580. 

Mo.—McCullough V. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 
Mo.App. 15. 

Okl.—Missouri-Kansas-Texas R. Co. 

V. Canada, 265 P. 1045, 130 Okl. 
171, 59 A.L.R. 743—St. Louis-San 
Francisco Ry. Co. v. Hutchinson, 
245 P. 891, 117 Okl. 190—Okmul¬ 
gee Gas Co. V. Kelly, 232 P. 428, 
105 Okl. 189. 

Pa.—Kaezorowski v. Kalkosinski, 
184 A. 663, 321 Pa. 438, 104 A.L. 

R. 1267—Gaydos v. Domabyl, 152 
A. 549, 301 Pa. 523. 

S.D. — Smith V. Presentation Acad¬ 
emy of Aberdeen, 248 N.W. 762, 
61 S.D. 323. 

Tex.—Rio Grande, E. P. & S. F. R. 
Co. V. Lucero, Civ.App., 54 S.W.2d 
877, error dismissed—Peavy v. 
Hardin, Civ.App., 288 S.W. 588— 
Baker v. Adkins, Civ.App., 278 S. 

W. 272—Castleberry v. Gulf, C. & 

S. .F. Ry. Co., Civ.App., 274 S.W. 
1014. 

Utah.—Burbidge v. Utah 'Light & 
Traction Co., 196 P. 556, 57 Utah 
666 . 


Vt.—D’Angelo v. Rutland Ry. Light 
& Power Co., 135 A. 598, 100 Vt. 
135. 

17 C.J. p 1207 note 80. 

Pecuniary loss as element of dam¬ 
ages see infra §§ 95, 101. 

Who may be beneficiaries see infra 
§§ 32-37. 

92. Wis.—Keasler v. Milwaukee 
Electric Ry. & Light Co., 217 N. 
W, 687, 195 Wis. 108. 

93. Cal.—^Williams v. Southern Pac. 
Co., 202 P. 356, 54 Cal.App. 571, 
certiorari denied 42 S.Ct. 315, 258 
U.S. 622, 66 L.Ed. 796. 

Iowa.—Bennett v. Atchison, T. & 
S. F. Ry. Co., 183 N.W. 424, 191 
Iowa 1333. 

Miss.—Gulf, M. & N. R. Co. v. Sim¬ 
mons, 109 So. 857, 144 So. 350. 

17 C.J. p 1208 note 81. 

94. Mo.—McCullough v. W. H. 
Powell Lumber Co., 216 S.W. 803, 
205 Mo.App. 15. 

95. Ill.—Miller v. Miller, 257 Ill. 
App. 287. 

Mo.—McCullough V. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 

Mo.App. 15. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523—Gosh v. Lehigh 
Wilkes Barre Coal Co., 68 Pa. 
Super. 63. 

Vt.—D'Angelo v. Rutland Ry. Light 
& Power Co., 135 A. 598, 100* Vt. 
135. 

17 C.J. p 1209 note 87. 

Pecuniary interests held sufficient 

(1) Loss of occasional assistance 
or support by beneficiary.—Terminal 
R. Assoc. V. Condon, 128 Ill.App. 335 
—17 C.J. p 1209 note 87 [a] (2)-(5). 

(2) Interest of a minor daugh¬ 
ter who marries subsequent to the 
death of her parent, at least as to 
damages sustained up to the time 
of her marriage.—^Davis v. Wight, 
Tex.Civ.App., 218 S.W. 26, error re¬ 
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fused—Texas, etc., R. Co. v- Mills, 
Tex.Civ.App., 143 S.W. 690. 

Effect of self support 

(1) Self-supporting next of kin 
may share in recovery under Comp. 
St.Suppl. § 55—8 et seq.—Wellbrook 
V. Ocean County Trust Co., 154 A. 
521, 9 N.J.Misc. 273. 

(2) Adult children not dependent 
on their father for support and not 
receiving anything from him for 
their support cannot recover for his 
negligent death.—Missouri, etc., R. 
Co. v. James, 120 S.W. 269, 55 Tex. 
Civ.App. 588. 

(3) Dependency of beneficiary 'see 
infra § 32. 

96. Pa.—Gaydos v. Domabyl, 162 A. 
549, 301 Pa. 523. 

Tex.—Rio Grande, E. P. & S. F. R.* 
Co. v. Lucero, Civ.App., 54 S.W.2d 
877, error dismissed. 

Pecuniary interest held insufficient 

(1) Children of decedent not le- “ 
gaily dependent upon him, who re¬ 
ceived only occasional gifts or serv¬ 
ices, held not entitled to recover.— 
Gaydos v. Domabyl, 152 A. 549, 301 
Pa. 523—17 C.J. p 1207 note 80 [b] 
(1), (4). 

(2) Other instances see 17 C.J. p 
1207 note 80 [b]. 

97. Cal. — Simoneau v. Pacific Elec¬ 
tric R. Co., 115 P. 320, 159 Cal. 
494. 

Ind,—Vandalia Coal Co. v. Ringo, 
114 N.E. 466, 63 Ind.App. 323. 

17 C.J. p 1209 note 86. 

98. Ky.—^McGarvey v. McGarvey, 
173 S.W. 765, 163 Ky. 242, 245.. 

89. Fa.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa. 523. 

1, N.T.—Quin v. Moore, 15 N.T. 432 
— Oldfield V. New York, etc., R. 
Co., 14 N.T. 310—Keller v. New 
York Cent R. Co., 2 Abb.Dec. 480, 

24 How.Pr. 172. 
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Thus the law will imply substantial loss to a wid¬ 
ow and minor children.^ Similarly the death of a 
wife and mother who is the working home mem¬ 
ber of the family connotes a pecuniary loss suffi¬ 
cient to support a recovery.^ So long as the ob¬ 
ligation still exists it may constitute a basis for 
recovery despite the fact that it may not have been 
fulfilled or exacted in the past.'i So, since it is 
the legal duty of a father to support his minor 
child, the right to recover damages accruing to the 
child, through the killing of the father, does not 
depend on whether the father had supported or 
intended to support the child.^ Likewise, where a 
parent is legally entitled to the services of a child, 
the loss thereof by reason of the death supports 
a recovery, regardless of what actual disposition 
the parent has made of the child^s time;® but the 
mere fact that there is a legal obligation does not 
provide a basis for recovery, where the facts dis¬ 
close that there is no reasonable expectation of 
pecuniary advantage from the continued life of 
deceased.'^ 


Under some death statutes pecuniary loss to the 
beneficiaries is not necessary to support the* ac¬ 
tion.^ This is true also under survival statutes,^ 
and where the action is for damages resulting to 
the estate of the decedent and not for the damage 
suffered by the beneficiaries.^^ h jg also true 
where the statute provides for the recovery of a 
fixed sum in the nature of a penalty.it Under 
some statutes the right of a parent to recover for 
the death of his minor child has been held not de¬ 
pendent on loss of services.12 

Dependency of the beneficiary on deceased as 
respects the right to maintain the action is con¬ 
sidered infra in § 32. 

§ 27. Nature and Form of Action 

A cause of action for wrongful death is transitory, 
and generally enforceable by a civil action in personam, 
ex delicto in character. Where the statute provides no 
special remedy, the person entitled to sue may employ 
the form of action that decedent might have employed 
or the appropriate common law action. 


2- OkL—Tackett v. Tackett, 50 P. 
2d 293, 295, 174 Okl. 51, quoting 
Corpus Juris—Missouri-Kansas- 

Texas R. Co. v. Canada, 265 P. 
1045, 130 Okl. 171, 59 A.L.R. 743. 

17 C.J. P 1208 note 82. 

Porfeiture of rights Tby wife 

Where a wife has not, by her own 
acts, forfeited the right to support 
by her husband, she may recover 
damages for his death, although he 
has not for a long time fulfilled that 
duty.—^De Garcia v. San Antonio, 
etc., R. Co., Tex.Civ.App,, 77 S.W. 
276. 

3. K.J.—Cordts v. Vanderbilt, 147 A. 
464, 7 N’.J.Misc, 856. 

Maiwied women’s statutes 

(1) A husband’s right to recover 
for his wife’s ‘death is not divested 
by a statute providing that a mar¬ 
ried woman’s earnings shall be her 
sole and separate property.—St. 
Louis Southwestern R. Co. y. Hen¬ 
son, Ark., 58 F. 531, 7 C.C.A. 349—17 
C.J, p 1208 note 85. 

(2) The wrongful death act au¬ 
thorizes the recovery of damages to 
the estate of deceased for the death 
of a married woman, given the 
rights of a single woman by statute, 
where she was not engaged in an 
income-producing occupation, but de¬ 
voted her time and energy to the 
maintenance of her household and 
the care of her husband and chil¬ 
dren.—Burns v. Brightman, 117 A. 
26, 44 R.I. 316. 

. Cal.—Powers v. Sutherland Auto 
Stage Co., 213 P. 494, 190 Cal. 

. 487. 

Okl.—Chicago, R. I. & P. By. Co. v. 


• Fontron Loan & Trust Co., 214 P. 
172, 89 Okl. 87. 

Failure to contribute support 

It is not necessary to show that 
deceased contributed to the support 
of his wife and children, deprivation 
of the support that deceased was 
morally and legally bound to fur¬ 
nish his wife and children being the 
pecuniary loss suffered.—^Fong Lin 
V. Probert, 195 P. 437, 50 Cal.App. 
339. 

5. Okl.—Tackett v. Tackett, 50 P.2d 
293, 295, 174 Okl. 51, quoting Cor¬ 
pus Juris—Chicago, R. I. & P. Ry. 
Co. V. Fontron Loan & Trust Co., 
214 P. 172, 89 Okl. 87. 

Utah.—^Burbidge v- Utah Light & 
Traction Co., 196 P. 556, 57 Utah 
566. 

17 C.J. p 1208 note 83. 

6. Tenn.—^Walkup v. Covington, 73 
S.W,2d 718, 18 Tenn.App. 117. 

Wis.—Luessen v. Oshkosh Electric 
Light, etc., Co., 85 N.W. 124, 109 
Wis. 94. 

Child abandoned 

Where a father has abandoned his 
child he is not damaged by the lat¬ 
ter’s death and therefore cannot sue 
therefor.—Thompson v. Chicago, M. 
& St, P. R. Co., C.C.Neb., 104 F. 
845. 

Child living elsewhere 

A parent entitled to the services 
of a minor child may recover for his 
death even though the child did not 
reside with the parent. 

Mo.—^Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S.W.2d 31, af¬ 
firmed 33 S.W. 2d 118, 326 Mo. 

875- 

Tenn.—^Walkup v. Covington, 73 S. 
W.2d 718, 18 TenmApp. 117. 
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7. S.D.—Smith v. Presentation Aca¬ 
demy of Aberdeen,' 248 N.W. 762, 
61 S.D. 323. 

8. S.C.—Mishoe v, Atlantic Coast 
Line R. Co., 197 S.E. 97, 186 S.C. 
402—Trimmier v. Atlanta, etc., R. 
Co., 62 S.E. 209, 81 S.C. 203—Hull v. 
Seaboard Air Line R. Co., 57 S.E. 
28, 76 S.C. 278, 10 L.R.A.,N.S., 1213 
—^Barksdale v. Seaboard Air Line 
R. Co., 56 S.E. 906, 76 S.C. 183. 

17 C.J. p 1210 note 89 [a]. 

Under Employers* liability Act 
Or.—McClaugherty v. Rogue River 
Electric Co., 140 P. 64, 73 Or. 135. 

9. Ariz.—Southern Pac. Co. v. Wil¬ 
son, 85 P. 401, 10 Ariz. 162. 

Conn.—Goodsell v. Hartford, etc., R. 
Co., 33 Conn. 51. 

N.H.—Clark v. Manchester, 62 N.H. 
577. 

10. Okl.—St. Louis-San Francisco 
Ry. Co. V. Hutchinson, 245 P. 891, 
117 Okl. 190—Okmulgee Gas Co. v. 
Kelly, 232 P. 428, 105 Okl. 189. 

Tenn.—^Potts v. Leigh, 15 Tenn.App. 

1 . 

17 C.J. p 1210 note 91. 

11. • Mo. — Gilkeson v. Missouri Pac. 

R. Co., 121 S.W. 138, 222 Mo. 173, 
24 L.R.A.,N.S., 844, 17 Ann.Cas- 

763. 

Emancipation of minor child is no 
defense to action by parent.—^Matlock 

V. Williamsville, etc., R. Co., 95 S- 

W. 849, 198 Mo- 495, 115 Am.S.R. 481, 
following Philpott v. Missouri Pac. 
R. Co., 85 Mo. 164. 

12. Mo-—^Hennesey v. Bavarian 

Brewing Co., 46 S.W. 966, 145 Mo. 
104, 68 Am.S.R. 554, 41 L.R.A. 385. 

17 C.J. p 1210 note 93. 
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A cause of action for wrongful death is transi¬ 
tory in nature,and the action is generally one in 
personam.When the statute fails to provide a 
special remedy, the person entitled to bring suit 
may employ the same form of action that decedent 
might have employed had he not died,i5 or the ap¬ 
propriate common-law action.i^ Since, as appears 
supra in § 23, the action sounds in tort, it is ex 
delicto,!'^ and not ex contractu.is Nevertheless, an 
action for .wrongful death has been distinguished 
from a tort action,!^ and, where the statute is 
deemed to create a new cause of action, from an 
action for personal injuries.^O In jurisdictions 
where the statute is considered remedial rather 
than penal, the action is civil,even though the 
only damages recoverable are punitive it is not 
penal or quasi-criminal.^3 Even where a statute 
is penal, the remedy by way of tort action to re¬ 
cover the penalty is civil.^^ 

Indictment, The proceeding by indictment for 
the recovery of a fine, as permitted by some stat¬ 


utes, although criminal in form, resembles a civil 
action for the recovery of damages, and is governed 
in general by the same rules and principles of law 
as are applicable to civil actions.^^ 

§ 28. What Law Governs 

a. In general 

b. Particular matters 

a. In General 

Where the action Fs brought in a state other than 
that in which the cause of action arose, matters of sub¬ 
stantive law are controlled by the lex loci delicti, pro¬ 
cedural matters are governed by the lex fori, and the 
lex fori determines what is matter of procedure and what 
matter of substance. Applicable federal laws generally 
govern substantive rights. 

Where an action for wrongful death is brought 
in a state other than the state in which the injury 
causing death occurred, it is the well-settled rule 
that matters relating merely to the remedy and pro¬ 
cedure are governed by the lex fori, the law of the 
state in which the action is brought,^^ but all mat- 


13. U.S.—Teti V. Consolidated Coal 
Co. of Maryland, B.C.N.Y., 217 F. 
443. 

Ky.—Stewart’s Adm’x v. Bacon, 70 
S.W.2d 522, 253 Ky. 748. 

Mich.—Petrusha v. Korinek, 213 N. 

W. 188, 237 Mich. 583. 

N.T.—Murray v. New York, O. & W. 
R. Co., 275 N.Y.S. 10, 242 App.Div. 
374. 

Tenn.—Hartman v. Duke, 22 S.W.2d 
221, 160 Tenn. 134. 

14. La.—Premeaux v. Henry Ford 
& Son, 98 So. 858, 155 La. 112— 
Premeaux v. Henry Ford & Son, 98 
So. 856, 155 La. 106. 

Action in rem 

Under Comp.St. p 647, an action 
for wwongfully causing the deatii 
of a person may be maintained 
against a steamboat by name, in¬ 
stead of against the owners, agents, 
or consignees.—Boutiller v. The Mil¬ 
waukee, 8 Minn. 97. 

15. R.I.—^Edmands v. Olson, 9 A,2d 
860. 

16. Ill.—Union R., etc., Co. v. Shack- 
let, 10 N.E. 896, 119 Ill. 232. 

R.I.—Edmands v. Olson, 9 A.2d 860. 

17. Del.—Hazzard v. Alexander, 173 
A. 517, 6 W.W.Harr. 212. 

Mo.—Bloss V. Dr. C. R. Woodson 
Sanitarium Co., 5 S.W.2d 367, 319 
Mo. 1061. 

Pa.—Simone v. John J. Felin & Co., 
35 Pa.Dist. & Co. 687, 

Wash.—^Mueller v. Winston Bros. Co., 
4 P.2d 854, 166 Wash. 130. 

17 C.J. p 1254 note 84. 

Actions in trespass 

(1) Since under the statute the 
damages recoverable are for the ben¬ 
efit of the estate, if the wrongful act 


causing death was immediate and 
direct, the wrong to the estate may 
be considered as immediate and di¬ 
rect so as to warrant an action in 
trespass rather than in case.—Read 
v. Dunn, 138 A. 210, 48 R.I. 437. 

(2) Trespass on the case.—Bucka- 

lew V. Tennessee Coal, etc., R. Co., 
20 So. 606, 112 Ala. 146, 156—17 C. 
J. p 1254 note 84 [a]. . 

(3) Trespass to the person.—Mc¬ 
Govern V. Philadelphia & R. R. Co., 
Pa., 35 S.Ct. 127, 235 U.S. 389, 59 L. 
Ed. 283—Dennick v. New Jersey 
Cent. R. Co., N.Y., 103 U.S. 11, 18, 26 
L.Ed. 439. 

18. Mo.—Bloss V. Dr. C. R. Wood- 
son Sanitarium Co., 5 S.W.2d 367, 
319 Mo. 1061. 

N.Y.—Duncan v. St. Luke’s Hospi¬ 
tal, 98 N.Y.S. 867, 113 App.Div. 
68, affirmed 85 N.E.' 1109, 192 N.Y. 
580. 

Wash.—Mueller v. Winston Bros. Co., 
4 P.2d 854, 165 Wash. 130. 

Death caused by breach of warran¬ 
ty 

Action by administrator for death 
of wife caused by eatipg noxipus 
food purchased from defendant is 
not strictly an action for breach of 
warranty, but one to enforce a stat¬ 
utory right.—Greco v. S. F. Kresge 
Co., 293 N.Y.S. 53, 161 Misc. 781, 
affirmed Greco v. S. S. Kresge Co., 
297 N.Y.S. 258, 251 App.Div. 667, 
affirmed 12 N.B.2d 557, 277 N.Y. 26, 
115 A.L.R. 1020. 

19. Ohio.—Minglewood Coal & Ice 
Co. v. Carson, 166 N.E, 237, 31 
Ohio App. 237. 

Not ssniouyinous 

A tort action and an action for 
wrongful death are not synonymous, 
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nor are they interchangeable.— 
Marsh v. City of Miami, 160 So. 893, 
119 Fla. 123. 

20. Ind.—City of Indianapolis v. 
Willis, 194 N.E. 343, 208 Ind. 607. 

21. Ala.—Southern R. Co. v. Bush, 
26 So. 168, 122 Ala. 470. 

17 C.J. p 1254 notes 86, 89. 

22. Ala.—Watson v. Adams, 65 So. 
528, 187 Ala. 490, Ann.Cas.l916E 
565. 

17 C.J. p 1254 note 88. 

23. Ala.—^Watson v. Adams, ■ supra 
—Southern R. Co. v. Bush, 26 So. 
168, 122 Ala. 470. 

24. Mass.—Porter v. Sorell, 182 N. 
E. 837, 280 Mass. 457, 85 A.L.R, 
1159. 

25. Me.—State v. Canada Grand 
Trunk R. Co., 58 Me. 176, 4 Am.R. 
258. 

17 C.J. p 1255 notes 92, 93. 

26. Ga.—Jones v. Womack, 187 S.E. 
285, 53 Ga.App. 741. 

Iowa.—Kingery v. Donnell, 268 N.W. 
617, 222 Iowa 241—Rastede v. Chi¬ 
cago, St. P., M. & Q. Ry. Co., 212 
N.W. 751, 203 Iowa 430. 

Mass.—^Holland v. Boston & M. R- 

R. , 181 N.E. 217, 279 Mass. 342— 
Gould V. Boston & M. R. R., 176 N. 
E. 807, 276 Mass. 114. 

Mich.—^Petrusha v. Korinek, 213 N. 

W. 188, 237 Mich. 583. 

Mo.—^Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368—Chapman v. 

Terminal R- R. Ass’n of St. Louis, 
App., 137 S.W.2d 612—Buchholz v. 
Standard Oil Co. of Indiana, 244 

S. W. 973, 211 Mo.App. 397. 

N.H.—Robinson v. Dixon, IS A.2d 
163. 

N.J.—Wright v. Kroydon Co., 154 
A. 195, 9 N.J.Misc. 287. 
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ters of substantive such as the right of ac¬ 

tion, the nature of the right,and the availability 
to the defendant of particular defenses,^0 are gov¬ 
erned by the lex loci, the law of the state in which 
the injury occurred and where the cause of action 
arose. For the purpose of applying this general 
rule the lex fori determines what is matter of pro¬ 


cedure and what matter of substance.The locus 
delicti, or the place where the action arises, is the 
place where the injury is inflicted, the place where 
the fatal accident actually occurs, as distinguished 
from the place of the incipient negligence of de- 

fendant^^ or the place where death occurred.^s 

Where only the foreign statute creating the right 


ISr.Y. —Murray v. New York, O. & W. 

R. Co., 275 N.Y.S. 10, 242 App.Div. 
374. 

Tenn.—^Hartman v. Duke, 22 S.W.2d 
221, 160 Tenn. 134. 

Tex.—Jones v. Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976, 
reversing- Louisiana Western Ry. 
Co. V. Jones, Civ.App., 233 S.W. 
363. 

17 C.J. p 1252 note 73. 

Similarity of remedy 

“It is not necessary that the reme¬ 
dy [in the state of suit] shall be 
identical with that of the foreign 
jurisdiction or that the method of 
enforcement should be the same.”— 
Ployd V. Vicksburg-Cooperage Co., 
126 So. 39-5, 398, 156 Miss. 567. 

27. U.S.—^Betts V. Southern Ry. Co,, 
C.C.A.N.C., 71 F,2d 787-—Stone v. 
Southern Pac. Co., D.C.N.Y., 32 P. 
Supp. '819—Haefer v. Herndon, D. 
C.Ill., 22 P.Supp. 523—^Rose v. 
Phillips Packing Co., D.C.Md., 21 
F.Supp. 485—Dobrin v, Mallory S. 

S. Co., D.C.N.Y., 298 F. 349. 

Cal.—McManus v. Red Salmon’ Can¬ 
ning Co., 173 P. 1112, 37 Cal.App. 
133. 

Ga.—Jones v. Womack 187 S.E. 285, 
53 Ga.App. 741. 

Iowa.—Rastede v. Chicago, St. P., 
M. & O. Ry. Co., 212 N.W. 751, 203 
Iowa 430. 

Ky.—Melton’s Adm’r v. Southern Ry. 

Co., 33 S.W,2d 690, 236 Ky. 629. 
Mo.—Rositzky v. Rositzky, 46 S.W. 
2d 591, 329 Mo. 662—Woodard v. 
Bush, 220 S.W. 839, 282 Mo. 163— 
Chapman v.. Terminal B. R. Ass’n 
of St. Louis, App., 137 S.W.2d 612 
—McPadden v. Baldwin, App., 119 
S.W. 2d 36—By ram v. East St. 
Louis Ry. Co., App., 39 S.W.2d 376 
—Jackson v. St. Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.2d 250, 224 
Mo.App. 601. ' 

N.H.—Robinson v. Dixon, 13 A.2d 
163—Marshall v. Boston & M. R. 
R., 124 A. 550, 81 N.H. 548. 

N-Y.—Murray v. New York, ,0. & 
W. R. Co., 275 N.Y.S. 10, 242 App. 
Div. 374—Prdich v. New York 
Cent. R. Co., 183 N.Y.S. 77, 111 
Misc. 430. 

N.C.—Wise V. Hollowell, 171 S.E. 82, 
205 N.C. 286. 

Ohio.—Ford Motor Co. v. Barry, 165 
• N.E. 865, 30 Ohio App. 528. 

R.I.—^Kwasniewski v. New York, N. 
H. & H. R. Co., 164 A. 558, 53 R.I. 
144. 

Tenn.—Hartman v. Duke, 22 S„W.2d 


221, 222, 160 Tenn. 134, citing Cor¬ 
pus Juris. 

Tex.—Jones v. Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976, 
reversing Louisiana Western Ry. 
Co. V. Jones, Civ.App., 233 S.W. 
363. 

W.Va,—^Keesee v. Atlantic Greyhound 
Corporation, 197 S.E. 522, 120 W. 
Va. 201. 

Wis.—^Anderson v. Miller Scrap Iron 
Co., 187 N.W, 746, 176 Wis. 521, 
affirming 182 N.W. 852, 176 Wis. 
521. 

17 C.J. p 1253 note 75. 

Where cause arose iu the forum, 
the lex fori, being also the lex loci, 
clearly governs.—Reutenik v. Gibson 
Packing Co., 231 P. 773, 132 Wash. 
108, 37 A.L.R. 830. 

28. U.S.—^Hunter v. Derby Poods, C. 
C.A.N.T., 110 F.2d 970—Betts v. 
Southern Ry. Co., C.C.A.N.C., 71 
F.2d 787—^Diatel v. Gleason, D.C. 
N.T., 22 P.Supp. 355—Rose v.’ Phil¬ 
lips Packing Co., D.C.Md., 21 P. 
Supp. 485—Dobrin v. Mallory S. S. 
Co., D.C.N.Y., 298 P. 349. 

Ky.—Stewart’s Adm’x v. Bacon, 70 
S.W.2d 522, 253 Ky. 748—Reed’s 
Adm’x V. Illinois Cent. R. Co., 206 
S.W. 794, 182 Ky. 455. 

Me.—Frost v. C. W. Cone Taxi & 
Livery Co., 139 A. 227, 126 Me. 
409. 

Mass.—^Jackson v. Anthony, 185 N. 
E. 389, 282 Mass. 540—^Holland v. 
Boston & M. R. R., 181 N.E. 2l7, 
279 Mass. 342. 

Mich.—Petrusha v. Korinek 213 N. 

W. 188, 237 Mich. 583. 

Miss.—Floyd v. Vicksburg Cooperage 
Co., 126 So. 395, 156 Miss. 567. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 553. 

N.J.—Morss V. Allen, 199 A. 414, 120 
N.J.Law 203. 

N.Y.—^Kursa v. Oversea Shipping Co., 
217 N.Y.S. 194, 217 App.Div. 775. 
Pa.—Sumner v. Brown, 167 A. 315, 
312 Pa. 124^—^Dickinson v. Jones, 
163 A. 516, 309 Pa. 256, 85 A.L.R. 
1226. 

Vt.—Brown v. Perry, 156 A. 910, 
104 Vt. 66. 

Va.—State of Maryland, for Use of 
Joynes v. Coard. 9 S.E.2d 454. 

: 17 C.J. p 1253 note 76. 

“It is a well-settled rule that the 
actionable quality of acts causing 
death . . . is to be determined 

by reference to the lex loci rather 
than to the lex fori.”—[gingery v, 
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Donnell, 268 N.W. 617, 619, 222 Iowa 
241. 

29. U.S.—Betts v. Southern Ry. Co., 
C.C.A.N.C., 71 P.2d 787. 

N.H.—Ghilain v. Couture, 146 A. 

395, 84 N.H. 48, 65 A.L.R. 553. 
Tex.—Jones v. Louisiana Western 
Ry. Co., Com.App., 243 S.W. 976, 
reversing Louisiana Western Ry. 
Co. V. Jones, Civ.App., 233 S.W. 
363. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

Whether right is personal or rep¬ 
resentative IS substantive question. 
—Murray v. New York, O. & W. R. 
Co., 275 N.Y.S. 10, 242 App.Div. 374. 
30- Tex.—Jones v. Louisiana West¬ 
ern Ry. Co., Com.App., 243 S.W. 
976, reversing Louisiana Western 
Ry. Co. V. Jones, Civ.App., 233 S. 
W. 863. 

17 C.J. p 1241 note 39, p 1254 note 
77. 

Contributory negligence 

(1) The lex loci delicti governs 
the availability of contributory neg¬ 
ligence as a defense.—McPadden v. 
Baldwin, Mo.App,, 119 S.W.2d 36— 
Jackson v St. Louis-San Francisco 
Ry. Co., 31 S.W.2d 250, 224 Mo.App. 
601—17 C.J. p 1244 note 60. 

(2) However, the matter of* plead¬ 
ing or negativing contributory neg¬ 
ligence has been held procedural so 
that the lex fori governs. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

N.Y.—Sapone v. New York Cent. & 
H. R. R. Co., 225 N.Y.S. 211, 130 
Misc. 755. 

Itelease of joint tort-feasor 
Ohio.—Ford Motor Co. v. Barry, 165 
N.E. 865, 30 Ohio App. 528. 

31. N.Y.—Murray v. New York, O. 
& W. R. Co., 275 N.Y.S. 10, 242 
App.Div. 374. 

32. N.Y.—Kristansen v. Steinfeldt, 
300 N.Y.S. 543, 165 Misc. 575, re¬ 
versed on other grounds 9 N.Y.S. 
2d 790, 256 App.Div. 824. 

17 C.J.-p 1254 note 78. 

“The locus delicti’ is taken by 
courts in this country to be the 
state where the last event neces¬ 
sary to make the actor liable oc¬ 
curs.”—Hunter v. Derby Foods, C. 
C.A.N.Y., 110 P.2d 970, 972. 

33. U.S.—^Vancouver S. S. Co. v. 
Rice, Or., 63 S.Ct. 420, 288 U.S. 
445, 77 L.Ed. 885, affirming, C.C. 
A., The City of Vancouver, 60 F. 
2d 793, certiorari granted Vapcou- 
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to commence and prosecute the action is pleaded 
and proved, the law of the forum as to other mat¬ 
ters, substantive as well as adjective, will be ap¬ 
plied,34 unless, under the law of the forum, judi¬ 
cial notice may be taken of the applicable lex 
loci.35 General or common-law questions may be 
solved by the law of the forum where they are not 
covered by the statutes of the place where the in¬ 
jury occurred.36 

. Jurisdiction of death actions under foreign stat¬ 
utes is considered infra in § 50. 

Application of federal laws. The Federal Em¬ 
ployers’ Liability Act, having no extraterritorial ef¬ 
fect, does not govern an action for death occa¬ 
sioned in a foreign country; liability for such 
death is governed by the law of the foreign coun- 
try.37 

Death on the high seas. State statutes in force 
at the home ports of vessels do not authorize a re¬ 
covery for death due to collision on the high seas.38 
An action brought to enforce a right given by a 
federal statute for death on the high seas is gov¬ 
erned exclusively by the federal law as distin¬ 
guished from the law of the forum and the law of 
decedent’s domicile.39 However, where, under the 
provisions of a federal statute, an action is brought 
to enforce a right to recover for wrongful death 
on .the high seas given by a foreign country, the 
law of such foreign country governs.40 


§ 28 


b. Particular Matters 

Whether the lex fori or lex loci governs with respect 
to particular matters depends largely on whether the 
statute creating the right under which the action is 
brought makes the matter involved an integral part or 
condition of that right. 

Among the particular matters that the lex fori 
has been held to govern are rules of evidence gen- 
erally,4i the burden of proof,42 and the weight^^ 
and sufficiency^^ of evidence. The lex fori has 
also been held determinative of what constitutes 
issues of law or fact^s ^nd of the respective func¬ 
tions of the court and jury.46 

Abatement and survival. Since, as appears infra 
in § 39, the question whether the statutory right 
of action for death by wrongful act survives the 
death of plaintiff, the beneficiary, or the tort-feasor, 
is one of substantive right and not of procedure, 
it is generally governed by the statute of the state 
under whose laws the action is brought.47 How¬ 
ever, even if the action survives the death of the 
wrongdoer under the lex loci, it is not maintain¬ 
able in another state whose statutes do not permit 
such actions to be brought against the personal 
representative of the deceased.^S The statute in 
force at the time when the question of survival or 
abatement of the cause of action arose is the one 
that controls.4 9 

Conditions precedent. While the necessity of 
serving a notice of claim as a condition precedent 
to the action is governed by lex loci delicti,^® the 


ver S. S. Co. v. Rice, 53 S.Ct. 220, 
287 U.S. 593, 77 L.Ed. 517. 

Ky.—Melton's Adm’r v. Southern Ry. 

Co., 33 S.W.2d 690, 236 Ky. 629. 
Mich.—Petrusha v. Korinek, 213 IST. 
W. 188, 237 Mich: 583. 

34. Ohio.—^Kirtland v. Devenney, 18 
N.E.2d 421, 59 Ohio App. 387, 

35. W.Va.—Keesee v. Atlantic 
Greyhound Corporation, 197 S.E. 
522, 120 W.Va. 201. 

30. Mo.—Philipott V. Missouri Pac. 

R. Co., 85 Mo. 164. 

17 C.J. p 1253 note 74 [a] (2), 

In action under federal law 

There being* no common law for 
the federal courts, in an action 
brought under the Federal Employ¬ 
ers' Liability Act, matters not cov¬ 
ered by that act may be solved by 
the lex fori or the lex domicilii, as 
the case may be.—^Kinney v. Sea¬ 
board Air Line R. Co., 82 S.E. 968, 
167 K.C. 14, Ann.Cas.l916B 450, af¬ 
firmed 36 S.Ct. 458, 240 U.S. 489, 60 
L.Ed. 762. 

37. U.S.—New York Cent R. Co. v. 

Chisholm, Mass., 45 S.Ct. i02, 268 
U.S. 29, 69 L.Ed. 828, 38 A.L.R. 
1048, conformed to answer certi¬ 
fied questions, C.C.A., 5 F.2d 1018. 


Exclusiveness of Federal Employ¬ 
ers’ Liability Act as to injuries 
in interstate commerce see Com¬ 
merce §§ 51 a, 78 e (4). 

Vessel on G-reat Iiakes 
An action against a Canadian rail¬ 
road for death on a car ferry cross¬ 
ing the Great Lakes is not controlled 
by the Federal Employers’ Liability 
Act, even though the boat may have 
crossed from the Canadian to the 
American side of the international 
line.—Grand Trunk Ry. Co. v. 
Wright, C.C.A.Mich., 21 F.2d 814, 
certiorari granted Wright v. Grand 
Trunk Ry. Co., 48 S.Ct. 528, 278 U. 
S. 577, 72 L.Ed. 998, affirmed 49 S. 
Ct. 176, 278 U.S. 577, 73 L.Ed. 516. 

38. U.S.—The Middlesex, D.C.Mass., 
253 F. 142. 

30. U.S.—Middleton v. Luckenbach 
S. S. Co., C.C.A.N.T., 70 F.2d 326, 
modifying, D.C., 5 F.Supp 238, and 
certiorari denied Luckenbach S. S. 
Co. v. Middleton, 65 S.Ct. 89, 293 
U.S. 577, 79 L.Ed. 674. 

40. U.S.—The Vestris, D.O.N.T., 53 
F.2d 847. 

41. Iowa.—Rastede v. Chicago, St. 
P.,.M. & O. Ry. Co., 212 N.W. 751, 
203 Iowa 430. 


42- Tex.—Jones v. Louisiana West- 
tern Ry. Co., Com.App., 243 S.W. 
976, reversing Louisiana Western 
Ry. Co. v. Jones, Civ.App., 233 S. 
W. 363. 

43. Tex.—Jones v. Louisiana West¬ 
ern Ry. Co., supra. 

44. Mo.—Stipeticb v. Security Stove 
& Mfg. Co., App., 218 S.W. 964. 

45. Tex.—Jones v. Louisiana West¬ 
ern Ry. Co., Com.App., 243 S.W. 
976, reversing Louisiana Western 
Ry. Co., ClV.App., 233 S.W. 363. 

40. Tex.—Jones v. Louisiana West¬ 
ern Ry. Co., supra. 

47. U.S.-—Ehrlich v. Merritt, €.C.A. 
N.J., 96 P.2d 251—Sanders' Adm’x 
V. Louisville & N. R. Co., Tenn., 
Ill F. 708, 49 C.C.A. 565. 

4Sw N.T.—Taynton v. 'Vollmer, 275 
N.Y.S. 284, 242 App.Div. 854, re¬ 
versing 271 N.Y.S. 128, 151 Misc. 
214. 

49. N.Y:—Gorlitzer v. Wollfberg, 
102 N.B. 528, 208 N.Y. 475, Ann. 
Cas.l914D 357. 

50. Kan.—Swisher v. Atchison, etc.,. 
R. Co., 90 P. 8i2, 76 Kan. 97. 

17 C.J. p 1196 note 47. 

Notice of claim as condition preo- 
edent see infra § 30. 
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manner of its service, if the notice is required, is 
governed by the lex fori.^1 Where the statutes of 
the state in which the homicide is committed do 
not require a criminal prosecution as a condition 
precedent to the recovery of damages, it will not 
he a condition precedent to an action in another 
state, even though the statute of the latter state 
requires it as a condition precedent to an action 

thereunder. 

Time to sue. Although, as appears in § 27 of the 
C.J.S. title Limitations of Actions, also 37 C.J. p 
729 note 13, the rule is well settled that the time 
within which an action may be brought relates gen¬ 
erally to the remedy, and therefore must be deter¬ 
mined by the law of the forum, under the view, 
considered infra § 55, that the special limitations 
contained in statutes authorizing actions for death 
are not mere statutes of limitation, but go to the 
right itself and not merely to the remedy, an action 
for death caused in another state must be brought 
within the time designated by the special limitation 
provisions of such other state, regardless of the 
time fixed by the law of the state in which the ac¬ 
tion is brought.^3 According to some authorities 
the action may be brought at any time within the 
period fixed by the law creating the right, even 
after the expiration of a shorter period prescribed 
by the law of the forum,but other authorities, 
deeming the limitation placed by the local statute 
upon the right created by it to be declaratory of a 


public policy barring any action for death after 
the prescribed period, hold that the action must 
be brought not only within the period prescribed by 
the lex loci but also within the period prescribed 
by the lex fori if that be shorter.^S Where, how¬ 
ever, the statute under which the action is brought 
contains no special limitation,or where the lim¬ 
itation contained therein is construed as relating 
only to the remedy and not as a condition of the 
right itself,the applicable statute of limitations 
of the forum governs. Whether the action can be 
deemed commenced within the period named in the 
statute of the state where the cause of action arose 
is governed by the lex fori.^^ 

Pleadings. Whether or not an amended plead¬ 
ing in a death action relates back to the original 
pleading so as to bring it within the period during 
which suit may be brought has been held to be a 
substantive question to be determined by the lex 
loci.5^ 

Parties. Within the meaning of the general 
rule stated supra § 28 a that in an action on a for¬ 
eign statute all matters of substantive right are gov¬ 
erned by the foreign statute, while all questions of 
practice and procedure are governed by the law of 
the forum, the question of who may or must sue to 
enforce a cause of action for death arising in a 
foreign state is generally held to be one of substan¬ 
tive right, and not one of mere form or procedure.®^ 
Accordingly such question is governed by the law 


51. Mo.—Husted v. Missouri Pac. 
R. Co., 12S S.W. 2S2, 143 Mo.App. 
623. 

17 C.J.'p 1196 note 57. 

52. Ga —South Carolina R. Co. v. 
mx, S8 Ga. 572. 

Criminal prosecution as condition 
precedent see infra § 31. 

53. U.S,—The Vestris, D.C.iSr.Y.,- 53 
F.2d S47—Haefer v. Herndon, D. 
C.in., 22 F.Supp. 523. 

K.T .—Schwertfeger v. Scandinavian- 
American Line, 1^4 N.Y.S. 147, 186 
App.Riv. 89, affirmed 123 N.B. 888; 
226 N.Y. 69 6. 

17 C.J. p 1240 note 27. 

Bsath OIL Idgrli seas 

In an action under the Death on 
the High Seas Act to enforce a 
right of action provided by foreign 
law, the limitation prescribed by 
the foreign statute will govern if 
it is shorter than that prescribed 
by the federal act.—The Vulcania, 
D.C.N.Y., 32 F.Supp. 815. 

Bocal law precluding timely action 
Where the injured person and the 
wrongdoer are killed in the same 
accident, and a statute of the state 
where the action is brought pro¬ 
hibits actions td recover a ‘^debt’" 


due by a decedent until the expira¬ 
tion of twelve months after qualifi¬ 
cation of his executor or adminis¬ 
trator, an action against such per¬ 
sonal representative for wrongful 
death commenced within such 
twelve-month period may be dis¬ 
missed, notwithstanding the lex loci 
requires death actions to be brought 
within twelve months after the 
death of the injured person.—Jones 
V. Womack, 187 S.E. 285, 53 Ga.App. 
741. 

54. Mo.—Lang v. J. C. Nichols Inv. 
Co., 59 S.W.2d 63, 227 Mo.App. 
1123. 

17 C.J. p 1240 note 27. 

55. N.C.—Tieffenbrun v. Flannery, 
151 S.E. 857, 198 N.C. 397, 68 A. 
L.R. 210. 

56. Ala.—^Mullins v. Alabama Great 
Southern R. Co., 195 So. 866, 239 
Ala. 608. 

N.J.—^Wright V. Kroydon Co., 154 A. 

195, 9 N.J.Misc, 287. 

17 C.J. p 1240 note 28. 

The Pederal Boiler Inspection Act 
containing no period of limitation, 
the applicable stathte of limitations 
of the state in whose court the ac¬ 
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tion is brought governs.—Walton v. 
Southern Pac. Co., ‘ 48 P.2d 108, 8 
Cal.App.2d 290, certiorari denied 
Southern Pac. Co. v. .Walton, 56 S. 
Ct. 308, 296 U.S. 647, 80 L.Ed. 461, 
rehearing denied 56 S.Ct. 380, 296 
U.S. 665, 80 L.Ed. 474. 

57. U.S.—Stern v. La Compagnie 
Generale Transatlantique, D.C.N. 
Y., 110 P. 996. 

Ala.—Larue v. C. G. Kershaw Con¬ 
tracting Co., 59 So. 155, 177 Ala. 
441. 

58. U.S.—Collins v. People's Pow¬ 
er Co., Iowa, 223 P. 47, 138 C.C.A. 
411. 

Iowa.—Knight v. Moline, etc., R. 
Co., 140 N.W. 839, 160 Iowa 160. 

58. Mo.—Chapman v. Terminal R. 

R. Ass'n of St. Louis, App., 137 

S. W.2d 612. 

eo. U.S.—Betts V. Southern Ry. 

Co., C.C.A.N.C.J 71 F.2d ,787, 

N.Y.—Murray v. New York, O. & 
W. R. Co., 275 N.Y.S. 10, 242 App. 
Div. 374. 

Tex.—-Nealy v. Magnolia Petroleum 
Co., Civ.App.. 121 S.W.2d 425, 427, 
error “refused, quoting Corpus Ju¬ 
ris. 

17 C.J. p 1276 note 12. 
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of the place where the cause of action arose, and 
upon which it depends, and not by the law of the 
place, where the action is brought.^i Thus, where 
the lex loci delicti requires the action to be brought 
by the personal representative or other use plaintiff, 
it must be so brought, if at all, even in another state 
where the lex fori requires like actions to be brought 
by the beneficiaries in their own name;^^ ^nd con¬ 
versely, where the lex loci delicti gives the right of 
action directly to the beneficiaries, they must sue in 
their own right, notwithstanding the lex fori gives 
such action only to the personal representative.®^ It 
is beyond the power of the state to authorize any one 
to sue upon a cause o^ action arising under a foreign 
statute other than one permitted by such foreign 
statute.®^ Several cases, not in harmony with the 
rule prevailing in their respective jurisdictions, have 
held that the question of parties plaintiff is one of 
remedy and procedure and is governed by the law 
of the place where the action is brought,®® at least 
in cases where the right of action is given to one in 
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a representative capacity, the rule being admittedly 
otherwise where the right is given to one to sue in 
his own right, for his own benefit exclusively.®® 

Damages, While there is some authority to the 
effect that the amount of damages recoverable per¬ 
tains to the remedy only and is controlled by the 
lex fori,®7 the weight of authority is to the effect 
that in an action for death, where the injury oc¬ 
curred out of the state in which the action is 
brought, the amount of recovery is governed by the 
lex loci and not by the lex fori.®^ The measure of 
damages is governed by the statute in force at the 
time of death.®^ 

Beneficiaries and disposition of recovery. The lex 
loci delicti governs the determination of who are 
the beneficiaries,'^® and the apportionment or dis¬ 
tribution of the recovery among such beneficiaries, 
at least where and to the extent that these matters 
are an integral part of the cause of action and can- 


eH. U.S.—Betts V. Southern Ry. 
Co.. C.C.A.N.C., 71 P.2d 7S7—Dia- 
tel V. Gleason. D.C.N.T., 22 F. 
Supp. 355. ^ 

Mo.—Rositzky v. Rositzky, 46 S.W. 

2d 591, 329 Mo. 662. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48. 65 A.L.R. 553. 

N.T.—Murray v. New York, O. & 
W. R. Co., 275 N.Y.S. 10. 242 App. 
Div. 374. 

Pa.—^Dickinson v. Jones, 163 A. 516, 
309 Pa. 256, 85 A.L.R. 1226~Rob- 
erts V. Preihofer Baking Co., 129 
A. 574, 283 Pa. 573. 

Tex.—Nealy v. Magnolia Petroleum 
Co., Civ.App., 121 S.W.2d 425, er¬ 
ror refused. 

Vt.—Brown v. Perry, 166 A. 910, 104 
Vt. 66. 

17 C.J. p 1275 note 13. 

Plaintiffs see infra §§ 67-63. 

62. Pa.—Dickinson v. Jones, 163 
A. 516, 309 Pa. 256, 85 A.L.R. 1226. 

Tex.—Nealy v. Magnolia Petroleum 
Co., Civ.App., 121 S.W.2d 425, er¬ 
ror refused. 

17 C.J. p 1275 note 14.* 

Whether locally appointed or for¬ 
eign representative see infra § 58. 

63. U.S.—^Boston & M. R. Co. v. 
McDuftey. Vt., 79 P. 934, 25 C.C. 
A. 247. 

17 C.J. p 1275 note 15. 

64. U.S.—Wilson V. Tootle, C.C.Mo., 
55 P. 211, Missouri statute. 

17 C.J. p 1276 note 17. 

65. U.S.—Stewart v. Baltimore & 

O. R. Co., D.C., 18 S.Ct. 105, 168 

U. S. 445, 42 L.Ed. 537—Teti v. 

Consolidated Coal Co. of Mary¬ 
land, b.C.N.Y., 217 P. 443—Dodge 

V, North JIudson, C.C.N.Y., 177 F. 
986. 


Mo.—Philes v. Missouri Pac. R. Co., 
125 S.W. 553, 141 Mo.App. 561. 

17 C.J. p 1276 note 20. 

66. U.S.—Teti V. Consolidated Coal 
Co. of Maryland, D.C.N.Y., 217 P. 
443. 

17 C.J. p 1276 note 21. 

67. Iowa.—^Armbruster v. Chicago, 
eto., R. Co., 147 N.W. 337, 166 
Iowa 155. 

17 C.J. p 1324 note 71. 
sa U.S.—Curtis V. Campbell, C.C. 
A.Pa., 76 F.2d 84, certiorari de¬ 
nied, 55 S.Ct. 649, 295 U.S. 737, 79 
L.Bd. 1685. 

Mo.—Jackson v. St. Louis-San Fran¬ 
cisco Ry. Co., 31 S.W.2d 250, 224 
Mo.App. 601. 

N.H,—Robinson v. Dixon, 13 A. 2d 
163. 

N.Y.—Colliton v. United Shipyards, 
9 N.Y.S.2d 784. 256 App.Div. 923, 
affirmed 22 N.E.2d 161, 281 N.Y. 
582. 

— ^Wise V. Hollowell, 171 S.E. 82, 
84, 205 N.C. 286, citing Corpus Ju¬ 
ris. 

Ohio.—^Louisville & N. R. Co. v. 
Greene, 160 N.E. 495, 26 Ohio App. 
392. 

Tex.—^Davis v. Gant, Civ.App., 247 
S.W. 576. 

17 C.J. p 1324 note 72. 

.. ^ “The question is not which of the 
two rules is the better but whether 
the definite right which the plaintiff 
possesses by virtue of the Rhode 
Island statute is here to be denied 
enforcement because of the charac¬ 
ter of the rule of damages which is 
an integral part of that right.*’— 
Jackson v. Anthony, 186 N.E. 389, 
392, 282 Mass. 540,, 

Where injury occurred in forum 
Amount of recovery in action for 
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death in state cannot be affected 
by foreign workmen’s compensation 
law.—Saloshin v. Houle, 155 A. 47, 
85 N.H. 126. 

In courts of admiralty enforcing 
a right of action for wrongful death 
on the high seas which is given by 
the' statute of the state to which the 
vessels belong, the amount recover¬ 
able is governed by the laws of such 
state.—The Saginaw, D.C.N.Y., 139 

P. 906. 

69. Mich.—^Norhlad v. Minneapolis 
R. Co., 118 N.W. 595, 156 Mich. 
697. 

TO. U.S.—Pennsylvania R. Co. v, 
Levine, C.C.A.N.Y., 263 P, 557. 

N.J.—Wright V. Kroydon Co., 154 A. 

195, 9 N.J.Misc. 287. 

17 C.J. p 1227 note 92. 

Next of Mu 

Where the statute of the place of 
wrong provides that distribution 
shall be made to the next of kin, 
that statute determines who are 
the next of kin and not the law 
of the domicile of the decedent if 
that is in a different state.—Morss v. 
Allen, 199 A. 414, 120 N.J.Law 203. 

71- U.S.—Pennsylvania R. Co. v. 

Levine, C.C.A.N.Y., 263 P. 557. 

N.H.—Ross V. Eaton, 6 A.2d 762. 

17 C.J. p 1228 note 93. 

Exemption of distributed share 
from liability to decedent's credi¬ 
tors.—O’Connor v. Root, 107 N.W, 
608, 130 Iowa 553. 

Where recovery is under local law 
providing a cause of action for death 
of a citizen caused by wrongful act 
in another state, distribution is likor 
wise governed by the local law.-^ 
Miller v. Miller, 29 Ohio Gir.Ct. 363— 
17 C.J. p 1228 note 93 IdJ. 
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not be separated from 'phe fact that the sum 

to be distributed is recovered without suit, as by 
compromise or settlement, does not alter the rule 
that distribution is governed by the lex loci delicti.^^ 
However, a statute providing that the damages shall 
be disposed of as personal property belonging to the 
estate of the deceased requires the damages to be 
distributed according to the statute of descent and 
distribution of decedents domicile.'^^ 

As distinguished from the law existing at any 
other time, the law obtaining at the time of death 
or when the cause of action accrued'^6 governs ques¬ 
tions respecting the beneficiaries and distribution of 
the recovery. 

Where a recovery is had under a right of action 
created by the federal law the distribution of the re¬ 
covery among the beneficiaries, and the determina¬ 
tion of who are beneficiaries is governed by the per¬ 


tinent federal act, not by the state law;'^'^ but, to 
the extent that the applicable federal laws are not 
determinative of particular questions, state laws may 
be applied.'^® Thus the law of the state where the 
death occurred has been resorted to in determining 
who are the “next of kin” within the meaning of 
the Federal Employers’ Liability Act.'^^ So too, 
w^hether the word “children” as used in that act in¬ 
cludes illegitimate children depends on the law of 
the state wherein the statute is being enforced.^o 

Interest. The right to recover interest where the 
cause of action arises under the laws of a foreign 
state rests exclusively on the laws of that state.^i 
So too, where the action is brought in a state court 
under the Federal Employers’ Liability Act, which 
makes no provision for the recovery of interest, no 
interest can be added under the local statute which 
requires interest to be added to the verdict.^ 2 


C. CONDITIONS PRECEDENT 


§ 29. In General 

The right to maintain the statutory action for death 
depends on the observance of any conditions precedent 
imposed by the statute. 

As appears supra in §§ 13, 14, the action for death 
by wrongful act is purely statutory; hence the right 
to maintain it depends on the observance of any 
conditions precedent imposed by the statute.^^ On 


the other hand, nothing not required by the statute 
is a condition precedent.^^ 

§ 30. Notice of Claim 

a. Necessity 

b. Sufficiency 

a. Necessity 

Under particular statuses the giving of a notice as to 


72. N.C.—^Hartness v. Pharr, 45 S. 
E. 901, 133 N.C. 566, 98 Am.S.R. 
725. 

Tenn.—Hartman v. Duke, 22 S,W.2d 
221, 160 Tenn. 134, 

73. Kan.—Bolinger v. Beacham, 106 
P. 1094, 81 Kan. 746. 

N.H,—^Ross V. Eaton, 6 A.2d 762. 

74. N.T.—In re Hertell’s Estate, 237 
N.T.S. 655, 135 Misc. 36. 

Tenn.—^Hartman v. Duke, 22 S.W.2<i 
221, 160 Tenn. 134. 

17 C.J. p 1228 note 95. 

75. Ala.—Griswold v. Griswold, 20 
So. 437, 111 Ala. 572—Louisville, 
etc., R. Co. V. Perkins, 56 So. 105, 
1 Ala.App. 376, 379. 

17 aJ. p 1227 note 91. 

76. Ill.—Security Title, etc., Co. v. 
West Chicago St. R. Co., 91 Ill. 
App. 332. 

N.C.—Kenney v. Seaboard Air Line 
R. Co., 82 S.E. 968, 167 N.C. 14, 
Ann.Cas.l916E 450, affirmed 36 S. 
Ct 458, 240 D.S. 489, 60 L.Ed. 
762. 

77. N:T.—^In re Nelson, 5 N.T.S.2d 
398, 168 Misc. 161—In re IJravic's 
Estate, 255 N.Y.S. 638, 142 Misc. 
775—In re De Martino’s Estate, 
254 N.T.S. 862, 142 Misc. 431—In 


re Barker’s Estate, 237 N.T.S. 212, 
134 Misc. 833. 

17 C.J, p 1228 note 99. 

Death, on high seas 
N.T.—In re Rademaker's Estate, 2 
N.Y.S.2d 309, 166 Misc. 201. 
Death on vessel in interstate com¬ 
merce 

N.T,—In re Nelson. 5 N.T.S.2d 398, 
168 Misc. 161. 

78. Minn.—Meisenhelder v. Chicago 
& N, W. By. Co., 213 N.W. 32, 170 
Minn. 317, 51 A.L.R. 1408. 

Mo.—Soderstrom' v. Missouri Pac. R. 

Co., App., 141 S.W.2d 73. 
Accounting and bond 

Amount of administrator's bond, 
manner of accounting, and compen¬ 
sation to be received by administra¬ 
tor, in proceeding involving collec¬ 
tion of claim under Federal Employ¬ 
ers’ Liability Act, are controlled by 
state statutes in so far as they do 
not conflict with federal act, which 
fails to cover such questions.—In 
re Brewster’s Estate, 270 N.T.S. 50, 
150 Misc. 661. 

Deftails attending distribution of 
sum recovered for death of railroad 
employee under Federal Employers’ 
Liability Act; are governed by, state 
statute.—^In re Brewster’s Estate, 270 
N.T.S. 50, 150 Misc. 661. 
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79. U.S.—Seaboard Air Line R, Co. 
V. Kenney, 36 S.Ct. 458, 240 U.S. 
489, 60 L.Ed. 762, affirming Ken¬ 
ney V. Seaboard Air Line R. Co., 
82 S.E. 968, 167 N.C. 14, Ann.Cas. 
1916E 450. 

Mo.—Soderstrom v. Missouri Pac. R. 
Co., App., 141 S.W.2d 73. 

80. N.T.—Riser v. Davis, 137 N.E. 
596, 234 N.T. 300, affirming 194 N. 
T.S. 275, 201 App.Div. 213. 

81. N.T.—Colliton v. United Ship¬ 
yards, 9 N.Y.S.2d 784, 256 App.Div. 
923, affirmed 22 N.E.2d 161, 281 
N.T. 582. 

17 C.J. p 1340 note 42. 

82. N.T.—Murmann v. New York, 
N. H. & H. R. Co., 180 N.E. 114, 
258 N.T. 447, reversing 253 N.Y.S. 
450, 233 App.Div. 446, and answer¬ 
ing certified questions 253 N.Y.S. 
1037, 234 App.Div. 860, followed in 
Cremeans v. Pennsylvania R. Co., 
255 N.Y.S. 972, 235 App.Div. 736— 
Norton v. Erie R. Co., 144 N.Y.S. 
656, 83 Misc. 159, affirmed 148 N. 
T.S. 771, 163 App.Div. 468. 

83. Mass.—Wescott v. Young, 175 

N.E. 153, 275 Mass. 82. ' 

84. N.H.—Jewett v. Keene, 62 N.H. 
701. 
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the time, place, and cause of injury is a condition pre¬ 
cedent to the maintenance of the action, unless as is the 
case in some instances, the giving of such notice is ex¬ 
cused. Statutes merely requiring persons ‘"injured’" to 
give such notice do not ordinarily affect statutory death 
actions, but the rule is otherwise as to actions brought 
under survival statutes. 

Under particular statutes, notably employers' lia¬ 
bility acts and statutes authorizing actions against 
municipalities, the giving of a specified notice as to 
the time, place, and cause of the injury, is a condi¬ 
tion precedent to the maintenance of a cause of ac-^ 
tion,^^ unless it is excused by circumstances which 
the statute permits to operate as an excuse,^® Un¬ 
der some statutes, such notice is not a condition 
precedent, but the want of it is a matter of defense 
to be pleaded and proved by defendant.87 It has 
been held that a statute requiring notice to be given 
by or on behalf of the person “injured" does not re¬ 
quire a notice as a condition to the maintenance of 
an action for the injured person's death,^^ at least 
where the injured person dies before the lapse of 
the period for notice.^^ A requirement of notice 
contained in a workmen’s compensation or an em¬ 
ployers' liability act does not apply to an action not 
brought under such act, but under the general death 
statute. 90 Although there is authority to the con¬ 
trary,statutes providing that actions for personal 
injuries shall not be maintained against municipal 
corporations unless a prescribed notice shall have 
been served on defendant within a specified time 
generally do not apply to the statutory action for 
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death, the theory being that the action is a new cause 
of action rather than one for personal injuries.9^ 
However, where the action is under a survival stat¬ 
ute, it is deemed to be one to recover for the person¬ 
al injury to decedent, and such notice is necessary 
and, of course, the notice is required where the stat¬ 
ute expressly includes actions against municipalities 
for death.94 

b. Sufficiency 

It is necessary and sufficient that the notice state 
the facts required by the statute, and it need not be 
construed with technical precision. Provisions governing 
the person by whom and the time within which such 
notice must be given must be complied with. 

Where a notice is necessary, it must state the 
facts required by statute,95 and if it does so it is 
sufficient.96 As its purpose is merely to give to the 
person liable information as to the time, place, and 
cause of the injury, it is not to be construed with 
technical pVecision,97 nor need it state all the facts 
necessary to establish a cause of action as they 
would be stated in a complaint.^S Hence, it is not 
necessary that it state the details or effects of the 
injury,99 or that the employee was survived by a 
widow or next of kin;i nor is it necessary that it 
give the residence of the “person injured" where he 
has been instantly killed,^ or that it be correct as to 
subject matter not required to be stated.^ The 
bringing of a suit afterward dismissed may consti¬ 
tute a sufficient notice in writing,^ 

Who may give. Under particular statutes it has 


S5. U.S.—Denver & R. G. R. Co. v. 
y/agner, Colo., 167 F. 75, 92 C.C.A. 
527. 

17 C.J. p 1196 note 46. 

86. Mass.—Barclay v. Boston, 53 
N.E. 822, 173 Mass. 310—Barclay 

, V. Boston, 46 N.E. 113, 167 Mass. 
596. 

17 C.J. p 1196 note 48. 

87. U.S.—Spinello v. New York, etc., 
R. Co., K.Y., 183 F. 762, 106 C.C.A. 
189. 

88. Kan.—^Nesbit v. City of Topeka, 
124 P. 166, 87 Kan. 394, 40 L.R.A., 
N.S., 749. 

Mo.—Diariotti v. Missouri Pac. Ry. 

Co., 170 S.W. 865, 262 Mo. 1. 

17 C.J. p 1196 note 50. 
financial injury tlirougfli deatli 
A statute requiring notice by the 
person injured does not apply to per¬ 
sons financially injured through the 
death of their next of kin.—Bigelow 
V. Town of St. Johnsbury, 105 A. 34, 
92 Vt. 423. 

89. Wis.—McKeigue v. City of 

Janesville, 31 N.W. 298, 68 Wis. 
50. 

90. N.Y.—Holm V. Empire Hard¬ 
ware Co., 92 N.Y.S, 914, 102 App. 
Div. 505. 


Tex.—Magnolia Petroleum Co. v. 
Dunn, Civ. App., 72 S.W.2d 387, 
error dismissed. 

17 C.J. p 1196 note 51. 

91. N.Y.—Crapo v. Syracuse, 76 N. 

E. 465, 183 N.Y. 395, reversing 90 
N.Y.S. 533, 98 App.Div. 376— 

Barnes v. Brooklyn, 48 N.Y.S. 36, 
22 App.Div. 620. 

92. Ill.—^Devine v. City of Chicago, 
166 Ill.App. 17. 

Ind.—City of Indianapolis v. Willis, 
194 N.E. 343, 208 Ind. 607. 

17 C.J. p 1196 note 53. 

“Tort” actions 

A statute requiring certain notice 
before the bringing of any suit 
against a city for “damages arising 
out of any tort" does not include an 
action for damages for wrongful 
death.—Marsh v. City of Miami, 160 
So. 893, 119 Pla. 123. ' 

93. Iowa.—Sachs v. Sioux City, 80 
N.W. 336, 109 Iowa 224. 

94. Colo.—Lee v. City of Ft. Mor¬ 
gan, 235 P. 348, 77 Colo. 135. 

95. Mass.—Tinkham v. Everson, 106 
N.E. 602, 219 Mass. l64. 

17 C.J. p 1196 note 56. 
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96. Wis.—^Hupfer v. National Dis¬ 
tilling Co., 96 N.W. 809, 119 Wis. 
417. 

17 C.J. p 1196 note 56 [aj. 

Itemization of damages is unneces¬ 
sary where death is instantaneous 
and the damages in such case are in 
the nature of a penalty to be as¬ 
sessed by the jury.—^Athens v. Mil¬ 
ler, 66 So. 702, 190 Ala. 82. 

97. Mass.—^Herlihy v. Little, 86 N. 
E. 294, 200 Mass. 284. 

Wash.—Okitsuki v. City of Seattle, 
197 P. 6, 115 Wash. 245. 

98. N.Y.—Cessano v. Brown, 131 N. 
Y.S. 1024, 148 App.Div. 120—Dip- 
polito V. Brown, 131 N.Y.S. 1021, 
148 App.Div. 116. 

99. Mass.—^Herlihy y. Little, 86 N. 
E. 294, 200 Mass. 284. 

17 C.J. p 1196 note 60. 

1. Mass.—Bartley v. Boston, etc., 
R. Co., 83 N.E. 1093, 198 Mass. 163. 

2. Ill.—Pagan, v. Highland, 152 Ill. 
App. 607. 

3. Mass.—^Herlihy v. Little, 86 N.E.' 

, 294, 200 Mass. 284. 

4. Mo.—^Hu^ted v. Missouri .if^ac. R., 
Co., 128''S.W. 282,: 143 Mo.App. 623," 

1 Kansas statute. 
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been held that the notice may be given by decedent’s 
widow^ or by his executor or administrator within 
a specified time after appointment,® or by the at¬ 
torney for the administrator^ The notice need not 
be served by plaintiff personally.® The fact that all 
the heirs of decedent are required to join or be 
joined in the action, does not require that they 
should all join in making the demand.^ 

Time. Where the notice must be served within 
a stated period after the accrual of the cause of ac¬ 
tion, it has been held that the period begins to run 
on the appointment of the executor or administra- 
tor.i® 


§ 31. Criminal Prosecution 

In some jurisdictions, but not others, the action can¬ 
not be maintained where the wrongful act amounts to 
a felony, unless a criminal prosecution therefor has been 
or is concurrently instituted. 

In some jurisdictions, where the injury amounts to 
felony, plaintiff must allege and prove a prosecution 
therefor,or a valid excuse for failure to prose- 
cute.i2 Such a prosecution, when required by stat¬ 
ute, must be instituted before the commencement of 
the suit for the recovery of damages or concurrently 
therewith.!® In other jurisdictions, the right to 
bring the action, even where the wrongful act 
amounts to a felony, does not depend on a criminal 
prosecution.i^ 


D. PERSONS ENTITLED TO SITE, PERSONS LIABLE, AND ABATEMENT OR SURVIVAL 


§ 32. Persons Entitled to Sue and Beneficia¬ 
ries 

The question of who may bring or maintain an ac¬ 
tion for wrongful death must be distinguished .from 
that of those for whose benefit* the action is brought 
or recovery sought, or of those who are entitled to 
share in the recovery. The former question, in so 
far as it involves primarily the question of-parties, 
is treated in §§ 57-63 infra. 

§ 33 . - Beneficiaries in General 

a. General considerations 

b. Necessity for existence of beneficiaries 

c. Dependency of beneficiary 

a. G-eneral Considerations 

By OP in whose behalf an action for death may be 


maintained depends on the particular statute involved, 
any recovery regardless of who brings the action under 
the statute enuring to the beneficiaries designated. 

In an action for death by wrongful act the term 
“beneficiaries” is usually used to designate those 
persons for whose benefit recovery is sought.i® Who 
the beneficiaries are depends on, and is determined 
by, the particular statute involved,!® the right of ac¬ 
tion, as may be seen in § 14 supra, being entirely 
statutory. 

The statutes almost universally provide that the 
action authorized shall be for the exclusive benefit 
of designated persons, members of the family or 
next of kin of decedent, and in such cases the cause 
of action or the recovery therein is exclusively for 
the benefit of the designated beneficiaries,!'^ not de- 


5. Mass.—Gustafsen v. Washburn, 

etc., Co., 27 K.E. 179, 153 

Mass. 468. 

6. Mass.—^Daly v. New Jersey Steel, 
* etc., Co.. 29 K.m 507. 155 Mass. 

1 . 

Before appointment 

Where notice must be given by the 
executor or administrator, a notice 
given on behalf of any person before 
his appointment as executor or ad¬ 
ministrator is invalid.—O'Neil v. 
Squire, 119 N.E, 797, 230 Mass. 294. 

7. Wis.—^Hupfer v. National Distill¬ 
ing Co., 96 N.W. 809, 119 Wis. 

. 417. ' , '' 

8. Mb.—Husted v. Missouri Pac. R. 
Co., 128 S.Wi 282, 143 Mo.App. 
623, Elaasas statute. 

9- Cal. — Good Vv City of San Ber¬ 
nardino, 193 P. 79Q, 49 Cal.App. 
559. 

10. NT.—Conway v. City of New 
York, 124 NTS. 660, 139 ApP-DiW 
446. 


11. Ga.—^Western, etc., R. Co. v. 
Sawtell, 65 Ga. 235—Sawtell v. 
Western, etc., R. Co., 61 Ga. 567— 
Weeks v. Cottingham, 58 Ga. 559. 

17 C.J. p 1197 note 71. 

12. . Ga.—Western, etc., R. Co. v. 
Sawtell, 65 Ga. 235—Sawtell v. 
Western, etc., R. Co., 61 Ga. 567. 

13. Ga.—^Western, etc., R. Co. y. 
Sawtell, 65 Ga. 235—Sawtell v. 
Western, etc., R. Co., 61 Ga, 567. 

14. U.S.—Louisville, E. & St. L. R. 
Co. V. Clarke, Ind., 14 S.Ct. 579, 152 
U.S. 230, 38 L.Ed. 422. 

Ind.—Lofton v. Vogles, 17 Ind. 105. 
NY.—^Wise V. Teerpenning, 2 Edm. 
Sel.Cas. 112. 

Doctrine of merger or suspension 
of civil remedy held inapplicable.— 
Lankford v. Barrett, 29 Ala. 700; 

15. Ariz.—^Phoenix Ry. Co. v. Land¬ 
is, 108 P. 247, 248, 13 Ariz' 80. 

Sstiite as beneficiary 

“It is not whollsr inapt to refer to 
the estate as the beneficiary^ where, 
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as in this territory, the damages to 
be recovered by an administrator are 
such as the estate has suffered.”— 
Phoenix Ry. Co. v. Landis, supra. 

;16. La—Gibbs v. Illinois Cent. R. 
Co., 125 So. 445, 169 La. 450, re¬ 
versing 123 So. 186, 11 La.App. 
697: 

Statute applicable 

Cause of action for injuries result¬ 
ing in death prosecuted by adminis¬ 
trator against some one other than 
employer is for benefit of next of 
kin under death statute and not for 
dependents under Workmen’s Com¬ 
pensation Act.—Maurin v. Henry 
Baumgard, Inc., 270 N.T.S. 184, 240 
App.Div. 292. 

17. Ala.—McWhorter Transfer Co. 

V. Peek, 167 So. 291, 232 Ala. 143. 
Ga.—Cooper v. Cooper, 119 S.E. 335, 
30 Ga.App. 710. 

Ill.—Hyba v. C. A. Homeman, Inc., 
23 N.E.2d 664, 302 Ill.App. 14l 
Ind.—Shipley v. Daly 20 N.E. 2d 653, 
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cedent's estate or heirs at and it has been 

held that the statutes should not be construed so as 
to include persons other than those named as ben¬ 
eficiaries.^^ 

In some instances the action is for the benefit of 
the estate of decedent,20 and sometimes it is merely 
provided that the recovery shall be distributed to 
the parties and in the proportions provided by law 
for the distribution of personal estate left by per¬ 
sons dying intestate.^! 


Although it is usually provided that the action 
shall be brought in the name of the personal repre¬ 
sentative, see infra § 58, it is prosecuted by the ex¬ 
ecutor or administrator in point of form only, it ac¬ 
tually being in favor of the surviving beneficiaries,^^ 
neither the estate nor the representative having 
any beneficial interest in the recovery, he acting as 
a mere statutory trustee for the persons beneficial¬ 
ly entitled under the statute.22 A like rule applies 
where some person other than the personal repre- 


106 Ind.App. 443—Forrey v. Tur-' 
pin, 20 N.E.2d 212, 106 Ind.App. 
681—Smith v. Cleveland, C., C. & 
St. L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 397. 

La.—Bradley v. Swift & Co., 119 So. 
37, 167 La. 249—Gibbs v. Illinois 
Cent. R. Co., 125 So. 445, 169 La. 
450, reversing 123 So. 186, 11 La. 
App. 697. 

Me.—Danforth v. Emmons, 126 A. 
821, 124 Me. 156—McKay v. New 
England Dredging Co., 43 A. 29, 92 
Me. 454. 

Minn.—McKeown v. Argetsinger, 279 
N.W. 402, 202 Minn. 595, 116 A.L.R. 
398—Luck V. Minneapolis St. Ry. 
Co., 254 N.W. 609, 191 Minn. 503. 
Mont.—Batchoff v. Butte Pacific Cop¬ 
per Co., 198 P. 132, 60 Mont. 179, 
N.H.—^Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 176 
A. 245, 87 N.H. 1. 

N.J.—Capraro v. Propati, 13 A.2d 318, 
127 N.J.Eq. 419, reversing 8 A.2d 
62, 126 N.J.Eq. 67—^Annuzaato v. 
Eisner, 124 A. 774, 2 N.J.Misc. 
513. 

N.Y.—Pearlman v. Garrod Shoe Co., 
11 N.E.2d 718, 276 N.Y. 172, re¬ 
versing 284 N.Y.S. 996, 246 App. 
Div. 704—In re Reisfeld 124 N.E. 
725, 227 N.Y. 137—In re Ehret’s 
Estate, 288 N.Y.S. 122, 247 App. 
Div. 456, affirming 285 N.Y.S. 570, 
158 Misc. 308—Traveler’s Ins. Co. 
V. Louis Padula Co., 170 N.Y.S. 
869, 184 App.Div. 791, reversed on 
other grounds 121 N.E, 348, 224 N. 
Y. 397, rehearing denied 121 N.E, 
894, 225 N.Y. 638—In re Wein¬ 
stein’s Will, 268 N.Y.S. 304, 149 
Misc. 907. 

Ohio.—Gibson v. Solomon, 23 N.E,2d 
996, 136 Ohio St. 101—May Coal 
Co. V. Robinette, 165 N.E. 576, 120 
Ohio St. 110, 64 A.L.R. 441, af¬ 
firming Robinette v. May Coal Co., 
166 N.E. 818, 31 Ohio App. 113. 
Oki.—.(Etna Casualty & Surety Co. 

V. Young, 231 P. 261, 107 Okl. 151. 
Pa.—McPadden v. May, 189 A. 483, 

, 326 Pa. 146. 

W.Va,—-Petty v. Carroll, 190 S.E. 

683, 118 W.Va. 401. 

18. Ga.—Cooper v. Cooper, 119 S.E. 

335, 30 GaApp. 710. 

Me.—Danforth v. Emncions, 126 A. 
821, 124 Me. 166. 

Minn.—Luck v. Minneapolis St. Ry. 
Co., 264 N.W. 609, 191 Minn. 603. 
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Ohio.—Gibson v. Solomon, 23 N.E. 

2d 996, 136 Ohio St. 101. 

19. La.—Bradley v. Swift & Co., 

119 So. 37. 167 La. 249. 

Terms not extended by implication 

Employers' Liability Law § 4, enu¬ 
merating persons who may sue for 
death, is in derogation of common 
law, and its terms are not to be ex¬ 
panded by implication.—ilcox v. 
Warren Construction Co., 186 P. 13, 
95 Or. 125, 13 A.L.R. 211. 

20. In Alabama the damages recov¬ 
ered by the personal representative 
become assets of the estate, but the 
amount recovered is not subject to 
the payment of decedent’s debts; it 
must be distributed as' other per¬ 
sonalty.—Griswold v. Griswold, 20 
So. 437, 111 Ala. 572—South & North 
Alabama R. Co. v. Sullivan, 59 Ala. 
272—Louisville &‘N. R. Co. v. Per¬ 
kins, 56 So. 105, 1 Ala.App. 376. 

In Alaska Comp.L. Alaska 1913, § 
1185, codified under Act Congr. Aug. 
24, 1912 § 19, gives a right of action 
for wrongful death to the persdnal 
representatives of a decedent for 
the benefit of the estate, any recov¬ 
ery to be administered as other as¬ 
sets, and applied to creditors and 
expenses of administration.—Mc¬ 
Manus V. Red Salmon Canning Co., 
173 P. 1112; 37 CaLApp. 133. 

In Kentucky 

(1) In case of wrongful death of 
infant, whole damage is to infant’s 
estate.—-Phillips' Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 241 
Ky. 25. 

(2) The sum recovered by a per¬ 
sonal representative under Gen. St. c 
57 § 1 becomes part of the assets of 
deceased’s estate,—Berg v. Berg's 
Adm’r, 48 S.W. 432, 105 Ky. 80, 20 
Ky.L. 1083—Givens v. Kentucky 
Cent. R. Co.. 12 S.W. 257, 11 Ky.L. 
452. 

(3) The sum, however, recovered 
by the beneficiaries under § 3 be¬ 
longs to them individually and the 
personal representative has no inter¬ 
est in it.—Caruthers v. Cox, 14 S.W. 
699, 12 KyX. 567. 

2L Mich.—Clark v. Detroit & M. 

Ry. Co., 163 N.W. 964, 197 Mich. 

489, L.R.A.1917F 851, Ann.Cas. 

1918E 1068. 


W.Va.—Swope v. Keystone Coal & 
Coke Co., 89 S.E. 284, 78 W.Va. 
517. L.R.A.1917A 1128. 

Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298—Tut¬ 
tle V. Short, 288 P. 624, 42 Wyo. 
1, 70 A.L.R. 106. 

Death of child 

Where the statute provides mere¬ 
ly that the recovery be distributed 
in proportion provided by law for 
distribution of intestate personal 
property in a jurisdiction where the 
mother is entitled to the services of 
a child for whose support she is re¬ 
sponsible, the mother and adminis¬ 
tratrix of decedent may sue for his 
death, where she ' and her husband 
were divorced, she being remarried, 
the father was alive, but decedent 
had never lived with him, contrib¬ 
uted to his support, or been main¬ 
tained by him, but gave all his earn¬ 
ings to his mother.—Clark v. De¬ 
troit & M. Ry. Co., 163 N.W. 964, 197 
Mich. 489, L.R.A.1917P 851, Ann.Cas. 
1918E 1068. 

22 . Ark.—^Adams v. Shell, 33 S.W. 
2d 1107, 182 Ark. 959. 

N.Y.—Central New York Coach 
Lines v. Syracuse Herald Co., 13 
N.E.2d 598, 277 N.Y. 110, revers¬ 
ing 291 N.Y.S. 247, 249 App.Div. 
692^—Whitford v. Panama R, Co., 
23 N.Y. 465. 

Tenn.—^Anderson v. Memphis St Ry. 

Co., 227 S.W. 39, 143 Tenn. 216. 
Wash.—Lund v. City of Seattle, 1 
P.2d 301, 163 Wash. 254—Reute- 
nik V. Gibson Packing Co., 231 P. 
773, 132 Wash. 108, 37 A.L.R. 830. 
“It is prosecuted in point of form 
by the executor or administrator, 
but it is in favor of the surviving 
relatives."—In re Marinano's Estate, 
286 N.Y.S. 811, 812, 158 Misc. 825. 
Effect of amendment to statute 
Right of action for death under 
amended Federal Employers’ Liabil¬ 
ity Act survives to personal repre¬ 
sentative for benefit of same bene¬ 
ficiaries in whose behalf right of 
action is given by original act— 
Nashville, C. & St. L. Ry. v. Hines, 
94 S.W.2d 397, 20 Tenn.App. 1. 

23. XJ.S.—^Atlantic Greyhound Lines 
V, Keesee, D.C., 111 F.2d 667— 
Beebe v. Moormack Gulf Lines, C. 
C.A.La., 59 F.2d 319, oertiofari de- 
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sentative is authorized to bring: the action for the | benefit of designated beneficiaries.^^ 


nied 53 S.Ct. 22. 2S7 U.S. 597, 77 

L.Ed. 520—Thornton v. Puget 
Sound Power & Light Co., D.C. 
Wash., 4 9 F.2d 347~In re Butler, 
D.C.Va., 20 F.Supp 995. 

Ala.—McWhorter Transfer Co. v. 
Peek, 167 So. 291, 232 Ala. 143— 
Fischer v. Pope, 155 So. 579, 229 
Ala. 170—Southern By. Co. v. 
Carlton, 11S So. 458, 218 Ala. 265 
—Louisville & N. R. Co. v. Echols, 
105 So. 651, 213 Ala. 490—Drum¬ 
mond V. Drummond, 102 So, 112, 
212 Ala. 242—Hines v. Seibels, 86 
So. 43, 204 Ala. 382—White v. 

Ward, 47 So. 166, 157 Ala. 345, 18 
L.R.A.,N.S.. 568. 

Ark.—Sykes v. Jameson, 94 S.W.2d 
718, 192 Ark. 631—Adams v. Shell, 
33 S.W.2d 1107, 182 Ark. 959. 

Cal.—In re Riccomi’s Estate, 197 P. 
97, 185 Cal. 458, 14 A.L.R. 509— 
Evans v. Shanklin, 60 P.2d 554, 
16 CaLApp.2d 358. 

D.C.—Western Union Tel. Co. v. 
Lipscomb, 22 App-D.C. 104. 

Ga.—Wilson v. Pollard, S S.E.2d 380, 
answers to certified questions con¬ 
formed to 10 S.E.2d 407, 62 Ga. 
App. 781—Board of Education of 
Glynn County v. Day, 57 S.E. 359, 
128 Ga. 156—Hawkins v. McCalla, 
22 S.E. 141, 95 Ga. 192—Patellis 
V, King, 182 S.E. 808, S12, 52 Ga. 
App. 118, citing Corpus Juris — 
Cooper V. Cooper, 119 S.E. 335, 30 
Ga.App, 710. 

Idaho.—Whitley v. Spokane & I. R. 
Co., 132 P. 121, 23 Idaho 642, af¬ 
firmed 35 S.Ct. 655, 237 U.S. 4S7, 
69 L.Ed. 1060, D.R.A.1915P 736. 

Ill.—Goltra V. People, 53 III. 224 — 
Bennett v. Bennett, 252 Ill. App. 
333—Voorhees v. Chicago & A. R. 
Co., 208 Ill.App. 8-6, 96—Washing¬ 
ton V. Louisville & N. R. Co., 34 
IlLApp. 658, affirmed 26 N.B. 653, 
136 Ill. 49. 

Ind.—Fink v. Peden, 17 N.E.2d 95, 
214 Ind. 5S4—Messenger v. Mes¬ 
senger, 17 N.E.2d 488, 106 Ind.App. 
127—Chicago, I. & L. Ry. Co. v. 
Hemstock, 4 N.E.2d 677, 102 Ind. 
App. 654—Indianapolis & Cincin¬ 
nati Traction ,Co. v. Thompson, 
134 N.E. 514, 81 Ind.App. 498. 

Iowa.—Flynn v. Chicago Great 
Western R. Co., 141 N.W. 401, 159 
Iowa 571, 45 L.R.A„N.S., 1098— 

Morris v. Chicago, R. I. & P. R. 
Co., 23 N.W. 143. 65 Iowa 727, 54 
Am R. 39. 

Kan.—Metrakos v. Kansas City, M. & 
0. R. Co., 137 P. 953, 91 Kan. 342 
—^Martin v. Missouri Pac. R. Co., 
49 P. 605, 68 Kan. 475—Eureka v, 
Merrifield, 37, P. 113, 53 Kan. 794 
—^McCarthy v. Chicago, R. I. & P. 
R. Co., 18 Kan. 46, 26 Am.R. 742— 
Missouri Pac. R. Co. y. Bennett's 
Estate, 4 7 P. 183, 5 Kan;.App. 231, 
affirmed 49 P. 606, 68 Kan. 499. 

Ky.—McLemore v. Sebree Coal, & 


Mining Co., 88 S.W. 1062. 121 Ky. 
53, 28 Ky.L. 25. 

Me.—Danforth v. Emmons, 126 A. 
821, 124 Me. 156. 

Md.—State v. Pittsburgh & C. R. Co., 
45 Md. 41. 

Minn.—Masek v. Hedlund, 202 N.W. 
732, 162 Minn. 291—Turner v. Min¬ 
neapolis St. Ry. Co., 190 N.W. 986, 

153 Minn. 509—In re Mayer’s Es¬ 
tate, 119 N.W. 217, 106 Minn. 484. 

Mo.—^Demattei v. Missouri-Kansas- 
Texas R. Co., 139 S.W.2d 504-^ 
Willgues V. Pennsylvania R. Co., 
298 S.W- 817, 318 Mo. 28—Byram 
V. East St. Louis Ry. Co., App., 39 
S.W.2d 376—McCullough v. W. H. 
Powell Lumber Co., 216 S.W. 803, 
205 Mo.App. 15—Voris v. Chicago, 

M. & St. P. R. Co., 157 S.W. 835, 
172 Mo.App. 125—Stoeckman v. 
Terre Haute & I. R. Co., 15 Mo.App. 
585. 

Mont.—Batchoff v. Butte Pacific Cop¬ 
per Co., 198 P. 132, 60 Mont. 179. 
Neb.—City of Friend v. Curleigh, 74 

N. W. 50, 53 Neb. 674. 

Nev.—In re Troyer’s Estate, 227 P. 
1008, 48 Nev. 72. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 553—Davis 
V. Herbert, 97 A. 879, 78 N.H. 179— 
Cogswell V. Concord & M. R. R. 
Co., 44 A. 293, 68 N H. 192. 

N.J.—Capraro v. Propati, 13 j^.2d 
318, 127 N.J.Eq^ 419, reversing 8 
A.2d 52, 126 N.J.Eq. 67—Lange v. 
Semanske, 155 A. 783, 108 N.J.Eq. 
538. 

N.Y.—Central New York Coach 
Lines v. Syracuse Herald Co., 13 
N.B.2d 598, 277 N.Y. 110, revers¬ 
ing 291 N.Y.S. 247, 249 App.Div. 
6 92—Davis v. New York Cent. & 
H. R, R. Co., 135 N.E. 277, 233 N. 
Y. 242, reversing 167 N.Y.S. 868, 
181 App.Div. 228—Hamilton v. 
Erie R. Co., 114 N.E. 399, 219 N.Y. 
343, Ann.Cas.l918A, 928, affirming 

154 N.Y.S. 1125, 170 App.Div. 901, 

and error dismissed. Brie R. Co. v. 
Hamilton, 39 S.Ct. 95, 248 U.S. 

369, 63 L.Ed. 307—In re Roth’s 

Estate, 9 N.Y.S.2d 432, 256 App. 
Div. 181—In re Marinano’s Estate, 
286 N.Y.S. 811, 158 Misc. 825— 

Streeter v. Graham & Norton Co., 
259 N.Y.S. 14, 144 Misc. 516, af¬ 
firmed 262 N.Y.S. 16, 237 App.Div. 
258, reversed on other grounds 188 
N.E. 150, 263 N.Y, 39—Crouse v. 
New York State Rys., 209 N.Y.S. 
264, 124 Misc. 780, affirmed 213 N. 
Y.S. 576, 214 App.Div. 678—In re 
Meng, 159 N.Y.S. 535, 96 Misc. 126. 

N.C.—Brown v. Southern Ry. Co., 
162 S.E. 613, 202 N C. 256—Vance 
v. Southern R. Co., 50 S.E. 860, 
138 N.C. 460. 

Ohio.—Gibson v. Solomon, 23 N.E.2d 
996, 136 Ohio St. 101—May Coal 
Co. V. Robinette, 165 N.E. 576, 120 
Ohio St. 110, 64 A.L;R. 441, af¬ 
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firming 166 N.E. 818, 31 Ohio App. 
113—In re Estate of Arduino, 9 
Ohio N.P., N.S., 369. 

Okl.—Baltimore American Ins. Co. 
of New York v. Cannon, 73 P.2d 
167, 181 Okl. 244—.jEtna Casualty 
& Surety Co. v. Young, 231 P. 261, 
107 Okl. 151. 

Pa.—McFadden v. May, 189 A. 483, 
325 Pa. 145—Boulden v. Pennsyl¬ 
vania R. Co., 54 A. 906, 205 Pa. 
264. 

S.C.—Ellenberg v. Arthur, 183 S.E. 
306, 178 S.C. 490—In re Mayo’s 
Estate, 38 S.E. 634, 60 S.C. 401, 
54 L.R.A. 660. 

Tenn.—Black v. Roberts, 108 S.W.2d 
1097, 172 Tenn. 20—Louisville & 
N. R. Co. v. Herb, 143 S.W. 1138, 
125 Tenn. 408—Glass v. Howell, 2 
Lea 50. 

Wash.—Lund v. City of Seattle, 1 
P.2d 301, 163 Wash. 254. 

W.Va.—Peters v. Kanawha Banking 
& Trust Co., 191 S.E. 581, 118 W. 
Va. 484—Petty v. Carroll, 190 S. 
E. 683, 118 W.Va. 401—Thompson 
& Lively V. Mann, 64 S.E. 920, 65 
W.Va. 648, 22 L.R.A.,N.S., 1094, 

131 Am.S.R. 987—Richards v. Riv¬ 
erside Iron Works, 49 S.E. 437, 56 
W.Va. 510. 

Wis.—In re Arneberg’s Estate, 200 
N.W. 557, 184 Wis. 570—Robert¬ 
son V. Chicago, St. P. M. & O. R. 
Co., 99 N.W. 433, 122 Wis. 66, 106 
Am.S.R. 925, 66 L.R.A. 919. 

Wyo-—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298— 
Tuttle V. Short, 288 P. 524, 42 
Wyo. 1. 70 A.L.R. 106. 

17 C.J. p 1210 note 98. 

Administration unnecessary 
W.Va.—Peters v. Kanawha Banking 
& Trust Co., 191 S.E. 581, 118 W. 
Va. 484. 

No inherent right in representative 

Personal representative sues not 
by his inherent right as representa¬ 
tive of estate of decedent, but by 
virtue of statutory designation, and 
recovery is not for benefit of estate 
but for benefit of designated kin¬ 
dred of decedent.—In re Butler, D. 
C.Va., 20 F.Supp. 995. 

Trustee or agent for collection and 
distribution 

Ala.—Fischer v. Pope, 155 So. 579, 
229 Ala. 170. 

Part of special estate 
Ohio.—In re Estate of Arduino, 9 
Ohio N.P., N.S., 369. 

Payment to administrator 

Sum recovered by administratrix 
for wrongful death of decedent and 
paid to clerk of trial court was trust 
fund, and the whole of it should 
have been paid to administratrix for 
distribution according to law.—Dur- 
re V. Sturgeon, 122 N.E. 341, 69 Ind. 
App. 500. 

24. Kan.—Jeffries v. Farmers' Un- 
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As the action is wholly statutory, where the ben¬ 
eficiaries are named, the action cannot be main¬ 
tained by or for the benefit of anyone not within 
the statutory designation.25 Thus, where the ac¬ 
tion is given for the benefit of the widow and chil¬ 
dren or next of kin, a husband has no right of ac¬ 
tion for the death of his wife,26 unless he falls 
within the catagory of next of kin in a case where 
next of kin are beneficiaries entitled to the bene¬ 
fits of the act, as discussed in § 34 c infra. 

In those jurisdictions where there are statutes 
which create a cause of action for wrongful death 
and also permit survival of decedent's action for 
injuries suffered during his lifetime or for pain and 
suffering, the former being for the benefit of des¬ 


ignated beneficiaries and the latter for the benefit 
of decedent’s estate, the representative in bringing 
an action under both statutes acts in different ca¬ 
pacities for the benefit of different persons.2'' The 
proceeds of decedent’s cause of action which sur¬ 
vives for the benefit of the estate are distributed 
as other assets of the estate.-S 

If otherwise coming within the statutory desig¬ 
nation and satisfying essential requisites an adult, 
as well as a minor,is entitled to the benefits of 
the act. 

The statutes usually have been construed as au¬ 
thorizing but one joint and indivisible action in 
which all the damages for the benefit of all the 
beneficiaries shall be recovered.^^ Separate actions 


ion Co-op. Mercantile & Elevator 
Co., 176 P. 631, 102 Kan, 811, 103 
Kan. 786. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Thompson, 281 P. 565, 139 
Okl. 142. 

Pa.—Minkin v. Minkin, 7 A.2d 461, 
336 Pa. 49—McFadden v. May, 189 
A. 483, 325 Pa. 145. 

Tenn.—Jackson v. Dobbs, 290 S.W. 

, 402, 154 Tenn. 602. 

Tex.—Colg’ate-Palmolive-Peet Co. v. 
Perkins, Civ.App., 48 S.W.2d 1007 
—Brantley v. Boone, Civ.App., 34 
S.W.2d 409. 

17 C.J, p 1211 note 99. 

Fiduciary capacity 

Widow bringing- suit in her own 
name for benefit of all beneficiaries 
to recover for death of husband 
acted in fiduciary capacity.—Walsh 
V. Bressette, 155 A. 1, 55 R.I. 354, 

Control by court 

One who is entitled to sue in a 
representative capacity, such as a 
wife suing for wrongful death of 
husband, who is survived by wife 
and children, necessarily subjects 
her acts to the scrutiny of the court 
in order that good faith may be as¬ 
sured, and, if necessary, to accom¬ 
plish the purpose of the trust, the 
court will control the acts of the 
wife.—Minkin v. Minkin, 7 A.2d 461, 
336 Pa. 49. 

25. Ala.—Kuykendall v. Edmond¬ 
son, 87 So. 882, 205 Ala, 265. 

Cal.—^Kerrison v. Unger, 27 P,2d 927, 
135 Cal.App. 607. 

Idaho^—Rogers v. Davis, 228 P. 330, 
39 Idaho 209. 

Ill.—^Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571. 

Mo.—Demattei v. Missouri-Kansas- 
Texas R. Co., 139 S.W.2d 504— 
Betz V. Kansas City Southern By. 
Co., 284' S.W. 455, 314 Mo. 390, 
affirming, App., 253 S.W. 1089. 
N.H.—Hinman v. Director General 
of Railroads, 112 382, 79 N.H. 

518. 


Pa.—Bifler v. Anderson, 186 A. 323, 
122 Pa.Super. 547. 

Tex.—Boudreaux v. Texas & N. O. 
R. Co., Civ.App., 78 S.W.2d 641, 
642, citing Corpus Juris—Bonner 
V. American Ry. Express Co., Civ. 
App., 286 SW. 291. 

Wyo.—Tuttle v. Short, 288 P. 524, 
42 Wyo. 1, 70 A.L.R. 106. 

17 C.J. p 1211 note 2. 

Brothers and sisters, not being 
named as beneficiaries in survival 
statutes, could not recover for 
wrongful death of brother.—Bou¬ 
dreaux V. Texas & N. O. R. Co., Tex. 
Civ.App., 78 S,W.2d 641. 

26. Wash.—Johnson v. Seattle Elec¬ 
tric Co., 81 P. 705, 39 Wash. 211. 

17 C.J. p 1211 note 3. 

27. D.C.—^Washington Ry. & Elec¬ 
tric Co. V. Scala, 45 App.D.C. 484, 
affirmed 37 S.Ct. 654, 224 U.S. 630, 

61 L.Ed. 1360. 

Mass.—^Beauvais v. Springfield In¬ 
stitute for Savings, 20 N.E.2d 957, 

‘ 124 A.L R. 611. 

Ohio.—May Coal Co. v. Robinette, 
165 N.E. 576, 120 Ohio St. 110, 64 
A.L.R. 441, affirming 166 N.E. 818, 
31 Ohio App. 113. 

Pa.—Findeisen v. Friedman, 35 Pa. 
Dist. & Co, 523—Gannon v. Law¬ 
ler, 34 Pa.Dist. & Co, 571. 

28. Ohio.—May Coal Co. v. Robi¬ 
nette, 165 N.E. 576, 120 Ohio St. 
110, 64 A.L.R. 441, affirming 166 
N.E. 818, 31 Ohio App. 113. 

Okl.—Okmulgee Gas Co. v. Kelly, 232 
P. 428, 105 Okl. 189. 

2 ^, Pa.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa. 623, ' 

30. Pa.—Minkin v. Minkin, 7 A.2d 
461, 336 Pa. 49—Gaydos v. Doma¬ 
byl, 152 A. 549, 301 Pa. 523, 

31. Cal.—Gilmore v. Los Angeles 
Ry. Corporation, 295 P. 41, 211 Cal. 
192 —Haro V. Southern Pac. R. Go., 

62 P.2d 441, 17 Cal.App.2d 594— 
Rose V. San Diego Electric By. 
•Co., 24 P.2d 838, 133 Cal.App. 646 
—Bowen v. Kizirian, '287 P. 570, 
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105 Cal.App. 286—Roach v. Drew, 
236 P. 568, 72 Cal.App. 45. 

Ga.—Thompson v. Watson, 197 S.E. 
774, 186 Ga. 396, 117 A.L.R. 484, 
reversing Watson v. Thompson, 
193 S.E. 75, 56 Ga.App. 490, man¬ 
date conformed to 19S S.E. 116, 58 
Ga.App. 177—^Wataon v. Thomp¬ 
son, 195 S.E. 190, 185 Ga 402, an¬ 
swer to certified question con¬ 
formed to 195 S.E. 208, 57 Ga. 

App. 266—Jones v. Seaboard, Air 
Line Ry. Co., 162 S.E. 305, 44 Ga. 
App. 604. 

Ky.—General Refractories Co. v. 

Mozier, 30 S.W.2d 952, 235 Ky. 252. 
La.—Reed v. Warren, 136 So. 59, 
177 La. 1082, reversing 132 So. 250, 
18 La.App, 31—Thornton v. Peaic, 
App., 191 So. 182. 

Minn.—Noesen v. Minneapolis, St. P. 
& S. S. M. By. Co., 283 Isr.W, 246, 
204 Minn. 233. 

Mo.—Fair v. Agur, 133 S.W.2d 402— 
Herrell v. St. Louis-San Francisco 
Ry. Co., 23 S.W.2d 102, 324 Mo. 38, 
69 A.L.R. 470. 

j N.Y.—Streeter v. Graham & Norton 
Go., 259 N.Y.S. 14, 144 Misc. 516, 
affirmed 262 N.Y.S. 16, 237 App, 
Div. 258, reversed on other grounds 
188 N.E. 150, 263 N.Y. 39. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. ' Thompson, 281 P. 565, 139 
Okl. 142—Cowan v. Atchison, T. 

S. F. Ry. Co., 168 P. 1015, 66 
Okl. 273, L.R.A.1918B 1141. 

Or.—-Melton v. Southeast Portland 
Lumber Co„ 85 P.2d 103S, 160 Or. 
500—Thompson v. tjnion Fisher¬ 
man's Co-op. Packing Co., 246 P. 
733, 118 Or. 436, affirming 235 P. 
694, 118 Or. 436. 

Tex.—Colgate-Palmolive-Peet Co. v. 
Perkins, Civ.App., 48 S.W.2d 1007, 
error refused—American Asphalt 
Co. V. O’Rear, Civ.App., 41 S,W.2d 
322. 

Wash.—rHansen v. Stimson Mill Co., 
8i P.2d 855, 19 5 Wash. 621. 

17 C.J. p 1271 note 73. 

Separate recoveries 

(1) In suit by administrator for 
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cannot be maintained by, or on behalf of, the sev¬ 
eral beneficiaries entitled under the act.^^ 

b. ITecessity for Existence of Beneficiaries 

Except as the statute provides otherwise, the desig¬ 
nated beneficiaries must be in existence at the time of 
the death. 

Under statutes authorizing the action for the 
■benefit of designated persons, recovery cannot be 
had unless at the time of decedent's death there are 
one or more of the designated beneficiaries in ex¬ 
istence, although there have been some decisions 
to the effect that the action lies in every case where 
the person injured could have maintained an action 
for the injury if death had not ensued.^^ Under 
other statutes the recovery is for the benefit of 
decedent’s estate, either in all cases, or in default 
of designated beneficiaries given a prior right,^^ 
and under such statutes the action will lie, al¬ 
though decedent left neither widow, widower, child, 
nor next of kin,^® ^or even creditors.^'^ Where an 
existing beneficiary is necessary, such beneficiary 
must be in existence at the time the action is 

benefit of widow and next of kin 
of decedent wrongfully killed, ai- 
tkougb it is maintained for joint 
benefit of all beneficiaries, there is 
separate recovery for benefit of each, 
according to pecuniary injury result¬ 
ing to each.—Jenkins v. Midland Val¬ 
ley R. Co., 205 S.W. 1, 134 Ark. 1. 

(2) Persons entitled to damages 
for death on high seas take several¬ 
ly, not in alternative.—The City of 
Borne, B.C.N.Y., 48 P.2d 333. 

Joinder of plaintiffs see infra § 57 
b. 

32. Okl.—St. Louis-San Francisco 
By. Co. V. Thompson, 281 P. 565, 

139 Okl. 142—Cowan v. Atchison, 

T. & S. F. By. Co., 168 P. 1015, 

66 Old. 273. L.R.A.1918B 1141. 

Tex.—Colgate-Falmolive-Peet Co. v. 

Perkins, Civ.App., 48 S.W.2d 1007, 
error refused. 

33. U.S.—Western & A. R. Co. v. 

Hughes, C.C.A.Tenn., 8 F.2d 835. 

Ill.-—Paul V. Weber, 223 Ill.App. 257. 

Ind.—City of Indianapolis v. Willis, 

194 N.E, 343, 208 Ind. 607—Smith 
y. Cleveland, C. C. & St. Lr. Ry. Co., 

117 534, 67 Ind.App. 397. 

Mass.—’Fidelity & Casualty Co, of 
New York V. Huse & Carleton, 172 
N.E, 590, 272 Mass. 448, 72 A,R.R. 

1143. 

Mo.—McCullough, V. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 Mo. 

App. 15. 

OkL-r-Missouri-^ansas-Texas R. Co. 

V. Canada, 265 P. 1045, 130 Okl. 

1^1„ 59 A.L.II. 743. 

Pa.—Bause v, ICreiger, 109 A. 128, 

265 Pa. 395. 

W.Va.—Wilder v. Charleston Transit 
Co., 197 S.E. 814, 816, 120 W.Va. 


brought. 

c. Dependency of Beneficiary 

Dependency of the beneficiary on the decedent for 
support is essential only where the statute so provides. 

The right to maintain the action by or for the 
benefit of the designated beneficiaries is not condi¬ 
tioned on the dependency of such beneficiary on 
decedent for support,unless the statute so pro¬ 
vides, although of course loss or damage must be 
shown under most statutes, as discussed in § 26 
supra. 

Under particular statutes, however, a right of 
action is given to designated beneficiaries only in 
cases where they were dependent on deceased, and 
in such cases dependency is an essential element 
of the cause of action.^® 

Dependency is based on a condition not a prom- 
ise,4i and such dependency must be actual, amount¬ 
ing to a necessitous want on the part of the bene¬ 
ficiary and a recognition of that necessity on the 
part of decedent,an actual dependence coupled 

Corporation v. Baltimore & O. B. 
Co., 195 A. 541, 543, citing 'Ccrpus 
Juris. 

Minn.—Joel v. Peter Dale-Garage, 
289 N.W. 524, 206 Minn. 580. 

Mo,—^Williams v. Hines, App., 229 
S.W. 414. 

N.J.—^Wellbrook v. Ocean County 
Trusty Co., 154 A. 521, 9 N.J.Misc. 
273. 

Wash.—Reamer v. Walter H. C. 
Griffiths, Inc., 291 P. 714, 158 Wash. 
665—Jensen v. Culbert, 236 P, 101, 
134 Wash. 599. 

17 C-J. p 1212 note 11. 

40. U.S.—U. S. V. Durrance, C.C.A. 
Fla., 101 F.2d 109. 

Fla.—Benoit v. Miami Beach Elec¬ 
tric Co., 96 So. 158, 85 Fla. 396. 
La.—^Keyhea v. Woodard-Walker 

Lumber Co., App., 147 So, 830. 

Mo.—Soderstrom v. Missouri Pac. R. 

Co., App., 141 S.W.2d 73. 

Wash.—^Mitchell v. Rice, 48 P.2d 949, 
183 Wash. 402—Grant v. Libby, 
McNeill & Libby, 258 P. 842, 145 
Wash. 31. 

17 C.J. p 1212 note 14. 

41. Wash.—-Grant v. Libby, McNeill 
& Libby, supra. 

42. Pla-^Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla. 396. 

17 C.J. p 1213 note 15. 

What constitutes dependency 

(1) “Dependent” is one who is sus¬ 
tained by another or relies for sup¬ 
port on the aid of another, to whom 
he looks for reasonable necessaries 
consistent With dependent’s position 
in life.—Soderstrom v. Missouri Pac. 
R. Co., Mo.App., 141 S.W.2d 73. 

(2) The term means an incapacity 


319, 117 A.L.R. 948, citing Corpus 
Juris- 

17 C.J. p 1211 note 4. 

Under Pederal Employer’s liability 
Act 

U.S.—Lindgren v. U. S., Va., 50 S.Ct. 
207, 281 U.S. 38, 74 L.E'd. 686, af¬ 
firming, C.C.A., U. S. V. Lindgren, 
28 P.2d 725, certiorari granted 
Lindgren v. U. S., 49 S.Ct. 252, 279 
U.S. 827. 73 L.Ed. 979—Beebe v. 
Moormack Gulf Lines, C.C.A.La., 
59 F.2d 319, certiorari denied 53 
S.Ct. 22, 287 U.S. 697, 77 L.Ed. 520 
—^In re Butler, D.C.Va., 20 F.Supp. 
995. 

34. N.Y.—Quin v. Moore, 15 N.Y. 
432. 

17 C.J, p 1212 note 5. 

35. Ky.—Thomas v. Maysville Gas 
Co., 66 S.W. 398, 112 Ky. 569, 23 
Ky.L. 1879. 

36. Alaska.—Caswell v. Copper Riv¬ 
er & N. W. Ry., 4 Alaska 709. 

17 G.J. p 1212 note 7. 

37. Alaska.—Caswell v. Copper Riv¬ 
er & N. W. Ry., supra. 

br.—^Perham v. Portland Gen. Elec¬ 
tric Co., 53 P. 14, 24, 33 Or. 451, 72 
Am.S.R. 730, 40 L.R.A. 799. 

38. Vt.—Westcott v. Central Ver¬ 
mont R. Co., 17 A. 745, 61 Vt. 438. 

17 C.J. p 1212 note 9. 

39. U.S.—^Washburn v. Douthit, C.C. 
A.Ark., 73 P.2d 23, 25, citing Cor¬ 
pus Juris. 

Cal.—^Fong Lin v. Frobert^ 195 P. 

437, 50 Cal-App. 339. 

Fla.—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Md.—^Employer’s Liability Assur. 
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with a reasonable expectation of support or with 
some reasonable claim to support from decedent.'^^ 
The mere fact that deceased occasionally contrib¬ 
uted to the support of the beneficiary in an irreg¬ 
ular way, is not sufficient to support the action^-t 
but it is not necessary that the beneficiary be whol¬ 
ly dependent.45 Dependency is to be determined 
with regard to the station in life of the parties^^ 

It does not ordinarily depend on blood kinship, 
or . strict legal right to support; the fact of de¬ 
pendency is sufficient particular statutes 

have been construed to require legal dependency.^^ 

Pecuniary loss. Where pecuniary loss to the 
beneficiary is an essential element of the cause of 


action, see supra § 26, only such of the designated 
beneficiaries as suffer such loss by reason of the 
death are persons on whose behalf a claim may be 
made and recovery had.^^ 

In Georgia, Under a statute providing that the 
parent, in the case of the death of a child without 
spouse or children, or the next of kin, in the case 
of the death of any other leaving no one having 
a prior right, must have been dependent on, or re¬ 
ceived contribution toward support from, decedent, 
it has been held there must have been both depend¬ 
ency and contribution toward support,^ 0 and the 
dependency must have been at least partial and the 
contribution substantial. Present dependency 


in the dependent on account of ag-e. 
mental or physical infirmity, or in¬ 
ability by reason of opportunity to 
support himself, and a reliance on 
deceased who had in his lifetime con¬ 
tributed such support.—Duval v. 
Hunt, 15 So. 876, 34 Fla. 85, 125. 

(3) Other statements see 17 C.J. 
p 1213 note 15 [a]. 

43. Fla.—Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla. 
396. 

Wash.—Cook v. Rafferty, 93 P.2d 
376. 200 Wash. 2/34. 

17 C.J. P 1213 note 16. 

Self-STipportingr mother supporting 
herself and minor daughter was held 
not entitled to recover for daugh¬ 
ter’s death.—Grant v. Libby, Mc¬ 
Neill & Libby. 258 P. 842, 145 Wash. 
31. 

Reasonable expectation of benefits as 
pecuniary loss see supra § 26. 

44. Wash.—Grant v. Libby, McNeill 
& Libby, supra. 

17 C.J. p 1213 note 17. 

45. Wash.—Joski v. Short, 96 P.2d 
483, 1 Wash.2d 454—Cook v. Raf¬ 
ferty, 93 P.2d 376, 200 Wash, 234 
—Estes V. Schulte, 264 P. 990, 146 
Wash. 688. 

17 C.J. p 1213 note 18. 

Aged sister 

Sixty-two-year-old sister of de¬ 
cedent, without means of support, 
to whom decedent gave twenty dol¬ 
lars to twenty-five dollars monthly 
allowance, was held "dependent.”— 
Estes V. Schulte, supra. 

Attempt to get support from another 
unnecessary 

tTo maintain action on behalf of 
mother for death of son on ground 
that mother was dependent bn son, 
it was unnecessary for attempt to be 
niade to enforce husband's legal ob¬ 
ligation to support mother, where 
husband and mother had been es¬ 
tranged for over ten years and hus¬ 
band had not contributed anything 
to the support of mother or children 
for six years.^Joski v.. Short, 96 P. 
2d 483, 1 Wash, 2d 454. 


Parents of adult child need not be 
wholly dependent on him for support 
in order to recover damages for his 
death, but partial dependency is suf¬ 
ficient.—^Joski V. Short, supra—Cook 
V. Rafferty, 93 P.2d 376, 200 Wash. 
234. 

4S, Mo.—Soderstrom v. Missouri 
Pac. R. Co., App., 141 S.W.2d 73. 
17 C.J. p 1213 note 19. 

47. Fla.—^Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla. 
396. 

Mo.—McCullough V. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 Mo. 
App. 15. 

17 C.J. p 1213 note 20. 

43. Intoxicating liquor statute - 
Vt.—Good V. Towns, 56 Vt. 410, 48 
, Am.R. 799. 

49. TJ.S,—^Peterson v. United New 
York Sandy Hook Pilots Ass’n, D.C. 
N.Y., 17 F.Supp. 676. 

Sole contribute e 

Where deceased’s contributions 
from earnings have been made solely 
to his mother, to whom her husband 
and daughter also contributed for 
family’s support, mother was only 
proper claimant under Federal Death 
Aet.—Peterson v. United New York 
Sandy Hook Pilots Ass’n, supra. 

50. Ga—Wilson v. Pollard, 8 S.E.2d 
380, 190 Ga 74, answers to certi¬ 
fied questions conformed to 10 S.E. 
2d 407, 62 GaApp- 781—^Brawner 
V. Bussell, 179 S.E. 231, 50 Ga 
App. 843—Western & A. R. R. v. 
Anderson, 129 S.E. 896, 34 GaApp. 
435—Owens v. Anchor Duck Mills, 
129 S.E- 301, 34 GaApp. 315—Sa¬ 
vannah Electric Co. v. Thomas, 118 
S.E. 481, 30 GaApp. 405, trans¬ 
ferred, see 113 S.E. 806, 154 Ga 
258—Hudson v. Devlin, 111 S.E. 
693, 28 GaApp. 458. 

17 C.J. p 1212 note 14 [a]. 

"It is essential to the mainte¬ 
nance of an action by a parent for 
the homicide of his child, that the 
former should at the time of the 
homicide be to a material extent de¬ 
pendent on the latter for support, 
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and that the child should then be 
actually contributing thereto.”— 
Western & A. R. R. v. Anderson, su¬ 
pra 

51. Ga—Reid v. Moyd, 198 S.E. 703, 
186 Ga 578, answer to certified 
question conformed to 199 S.E. 234, 
158 Ga.App. 483—Queen v. Patent 
Scaffolding Co., 167 S.E. 789, 46 
Ga.App. 364—City Ice Delivery Co. 
V. Turley, 160 S.E. 517, 44 GaApp. 
32—Owens v. Anchor Duck Mills, 
129 S.E. 301, 34 GaApp. 315. 
Beneficiary need not be wholly de¬ 
pendent 

(1) Generally.—^Wilson v. Pollard, 
8 S.E.2d 380, 190 Ga 74, answers to 
certified question conformed to 10 
N.E.2d 407, 62 GaApp. 781—Queen v. 
Patent Scaffolding Co., 167 S.E. 789, 
46 GaApp. 364—17 C.J. p 1213 note 
18. 

(2) Mother may recover for son’s 
death where dependency is only 
slight.—Gay v. Smith, 181 S.E. 129, 
51 Ga.App. 615. 

(3) The fact that the earnings of 
a child alone might not be sufficient 
to support himself would not con¬ 
clusively show that his mother was 
not dependent on his services, as re¬ 
gards whether the mother could re¬ 
cover for the homicide of the child. 
—Reid V. Moyd, 198 S.E. 703, 186 
Ga 578, answer to certified question 
conformed to 199 S.E. 234, 58 Ga 
App. 483. 

Contributions by another immaterial 

(1) That motbor had another, but 
insufficient, source of support, would 
not defeat action fqr death of child 
on whom she was dependent wholly 
or in part.—Savannah Electric Co. v. 
Thomas, 118 S.E. 481, SO GaApp. 405, 
transferred, see 113 S.E. 806, 154 
Ga 258. 

(2) When father and mother are 
separated, and mother’s earnings 
with those of child living with her 
are used for their common support, 
and earnings of both are necessary 
to support of both, she is dependent 
on child, although the child's earn- 
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and support determinable as of the time of death 
is what is required under these provisions.^^ Oth¬ 
er than in the cases aforesaid, dependency or con¬ 
tribution toward support of beneficiary is not a con¬ 
dition on the right to recover.^3 

The Federal Employers' Liability Act illustrates 


both branches of the rule. The right is given in 
the first instance for the benefit of the surviving 
widow or husband and children of the employee, 
and if none, then of such employee’s parents. This 
right is given unconditionally, and accordingly an 
action may be maintained for the benefit of such 
persons without any showing of dependency,al- 


ings alone are insufficient to sup¬ 
port himself.—Savannah Electric Co. 
V. Thomas, supra. 

(3) If mother was accustomed to 
earn money, and her individual earn¬ 
ings were sufficient to adequately 
support her in keeping with her sta¬ 
tion in life, she would not be de¬ 
pendent on child.—Savannah Electric 
Co. V. Thomas, supra. 

(4) The mere fact that husband 
has legal duty to support wife will 
not prevent wife, although living 
with husband who contributes to her 
support, from being '‘dependent” on 
unmarried sister who also contri¬ 
butes to wife^s support.—^Wilson v. 
Pollard, 8 S.B.2d 380, 190 G-a. 74, 
answers to certified questions con¬ 
formed to 10 S.E.2d 407, 62 Ga.App. 
781. 

(5) Minor over fifteen whose labor 
comes into common family stock is 
considered as substantially con¬ 
tributing to mother’s support.—Sea¬ 
board Air Line Ry. Co. v. Young, 148 
S.E, 757, 40 Ga.App. 4. 

(6) Dependent mother was held 
entitled to recover for negligent 
homicide of adult son, who lived in 
‘family home and partially contribut¬ 
ed to mother's support, although 
father was living with family, es¬ 
pecially where father was aged, in 
had health, and not working regu¬ 
larly.—Queen v. Patent Scaffolding 
Co., 167 S.E. 789, 46 Ga.App. 364. 

Services as support 

(1) Contributions of child to 
mother’s support may be made either 
in money or labor.—Savannah Elec¬ 
tric Co. V. Thomas, 118 S.E. 4S1, 30 
Ga-App. 405, transferred, see 113 S.E. 
806, 154 Ga. 258. 

(2) The services rendered by a 
child to his mother about the home 
in the performance of household 
duties will meet the requirement.— 
Reid V. Moyd, 198 S.E. 703, 186 Ga. 
578, answer to certified question con¬ 
formed to 199 S.E. 234, 58 Ga.App. 
483. 

(3) Where unmarried sister lives 
in house with married woman and 
her husband three months each year 
^nd while living there performs gen¬ 
eral housekeeping services, receiving 
her food, lodging, and clothing from 
married woniah or her husband for 
which unmarried sister p^ys noth¬ 
ing, but valuq of her services is 
more than value of h^r food, lodging, ' 
and clothing, there i^ '‘dependency’’ | 


and “contribution” sufficient to sup¬ 
port recovery.—^IVilson v. Pollard, 8 
S.E.2d 380, 190 Ga. 74, answers to 
certified questions conformed to 10 
S.E.2d 407, 62 Ga.App. 781. 

Contract for contribution unneces¬ 
sary 

(1) Brothers and sisters need not 
enter into specific contract whereby 
contribution is required or dependen¬ 
cy created.—^W^ilson v. Pollard, su¬ 
pra: 

(2) It is sufficient if by general 
consent and understanding among 
themselves an unmarried sister lives 
in home of married sister three 
months, and in home of another mar¬ 
ried sister three months and in 
home of a married brother for six 
months in the year, performing gen¬ 
eral housekeeping services and each 
of sisters and brother may main¬ 
tain action.—^Wilson v. Pollard, su¬ 
pra. 

Insane mother 

In view of Civ.Code 1910 §§ 1576, 
1601, 1605-1607, where mother of 

child for whose death she sued by 
guardian, under § 4424, had, long 
prior to child’s homicide, been duly 
committed to state sanitarium as in¬ 
sane person and remained there un¬ 
til time of homicide, she w'as not 
“dependent” on child for support 
within § 4424.—Owens v. Anchor 

Duck Mills, 129 S.E. 301, 34 Ga.App. 
315. 

52. Ga.—Wilson v. Pollard, 8 S.E. 

2d 380, 190 Ga. 74, answers to cer¬ 
tified questions conformed to 10 

S.E.2d 407, 62 Ga.App. 781—West¬ 
ern & A. R. R. V. Anderson, 129 

S.E. 896, 34 Ga.App. 435. 

Past or future possibilities not con¬ 
sidered 

(1) Generally.—^Wilson v. Pollard, 
8 S.E.2d 380, 190 Ga. 74, answer to 
certified questions conformed to 10 
S.E. 2d 407, 62 Ga.App. 781. 

(2) Mother was held not entitled 
to recover for negligent homicide 
of minor child, notwithstanding 
child’s previous contributions to her 
support, where child at time of hom¬ 
icide was confined in hospital for 
treatment for temporary mental de¬ 
rangement, and his condition wa's 
of uncertain duration.—Brawner v. 
Bussell. 179 S.E. 231, 50 Ga.App. 843. 
Sufficiency of showing 

To support recovery decedent 
need not have been at very instant 
of injury engaged in performance 
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of services constituting the contri¬ 
bution, the rule being sufficiently 
met when there exists at time of 
death an arrangement or plan by 
which contribution is made or de¬ 
pendency is present.—Wilson v. Pol¬ 
lard. 8 S.E.2d 380, 190 Ga, 74, an¬ 
swers to certified questions con¬ 
formed to 10 S.E.2d 407, 62 Ga.App. 
781. 

53. Ga.—Boswell v. Barhart, 23 S. 

E. 414, 96 Ga. 521--Petty v. Louis¬ 
ville & N. R. Co., 148 S.E. 308, 39 

Ga.App. 689. 

Cliild as beneficiary 

(1) Dependency is not essential 
to recovery by child, whether minor 
or sui juris, for homicide of par¬ 
ent, under L.1924, p 60, amending 
Civ Code 1910, §§ 4424, 4425.—Peeler 
V. Central of Georgia Ry. Co., 137 
S.E. 24, 163 Ga. 784. 

(2) Child may recover for homi¬ 
cide of mother, who leaves no hus¬ 
band or other children, without 
showing dependency on mother.— 
Petty V. Louisville & N. R. Co., 148 
S.E. 308, 39 Ga.App. 689. 

(3) Prior to the 1924 amendment 
a minor married son, living with 
mother but not shown to be depend¬ 
ent on her, could recover for her 
homicide.—Thompson v. Georgia Ry. 
& Power Co., 136 S.E. 895, 163 Ga. 
598, answer to certified questions 
conformed to 137 S.E. 304, 36 Gk. 
App. 505. 

(4) A married daughter living- 
with her husband could not sue for 
the homicide of her father, although 
she was the only minor child and 
the father’s wife predeceased him,, 
“child” referring to members of the- 
family who as such are dependent 
children, and not to offspring, and 
the wife’s civil existence being 
merged in the husband, who is 
bound to support her.—Georgia Ry. 
& Power Co. v. Beale, 103 S.E. 434, 
25 Ga.App. 364, affirmed 105 S.E. 
447, 150 Ga. 774. 

54. S.C.—Berg v. Atlantic Coast 

Line -R. Co., 93 S.E. 390, 108 S.C. 

63. 

17 C.J. p 1214 note 23. 

Adult children. 

Administratrix could sue for- 
death of employee who was widower 
and contributed part of his earn¬ 
ings to support of his two children,, 
although neither of children was 
minor.—Southern Ry. Co. v. Luns¬ 
ford, 179 S.E. 571, 50 Ga.App. 829, 
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though there can be no recovery in behalf of any 
beneficiary in the absence of pecuniary damage to 
such beneficiary, as will be seen in § 26 supra. In 
default of the existence of a surviving widow, hus¬ 
band, child, or parent, however, the right is given 
for the benefit of the next of kin dependent on 
such employee, and accordingly, an action can be 
maintained under the statute for the benefit of the 
next of kin only in the event that they were de¬ 
pendent on such employee, and only such depend¬ 
ents can participate in the recovery.55 Total or 
absolute dependency is not required,^® and depend¬ 
ence may be founded on a merely moral obliga¬ 
tion to render aid or support as distinguished from 
a legal duty to do so.^*^ 

I 34. - Statutory Designations in General 

a. Variations in statutes 

b. Parents and children 

c. Next of kin, heirs, and distributees 


a. Variations in Statutes 

The statutes vary greatly In their designation of 
beneficiaries and only those coming within the provisions 
of the particular statute involved are entitled to its bene- 
fits. 

The statutes vary greatly in the designation of 
the beneficiaries. Many of them provide that the 
action shall be for the benefit of the widow and 
next of kin, or the widow, widower, and next of 
kin.ss Under such statutes there need not be both 
a widow or widower, and next of kin; it is suffi¬ 
cient if there is either a widow, widower, or next 
of kin.59 The entire recovery belongs to or inures 
to the benefit of the surviving beneficiaries named 
in the statute.®^ 

Other statutes give the action for the benefit of 
the widow or widower and children, if any, or next 
of kin, or otherwise divide the specified beneficia¬ 
ries into alternative groups.®^ Under the Federal 
Employers^ Liability Act, parents are entitled to its 
benefits only in default of a surviving widow, hus¬ 
band, or child,^^ and next of kin are entitled only 


certiorari granted 56 S.Ct. 144, 296 
TJ.S. 561, 80 L.Ed. 396, reversed on 
■other grounds 56 S.Ct. 504, 297 U.S. 
398, 80 L.Ed. 740, rehearing denied 
56 S.Ct. 667, 297 U.S. 729, 80 L.Ed. 
1011 . 

Contra cases discussed 
A few cases have held that de¬ 
pendency is necessary in the case 
of widow, husband, or child as well 
as in the case of next of kin.—Noe- 
sen V. Minneapolis, St. P. & S. S. 
M. Ry. Co., 283 N.W. 246, 204 Minn. 
233-—17 C.J. p 1214 note 23 [a]. 

55. Ky.—Louisville & N. R. Co. v. 
Noble's Adm’x, 28 S.W.2d 733, 234 
Ky. 504. 

Minn.—Wells-Dicky Trust Co. v. 
Chicago B. & Q. R. Co., 207 N..W. 
IS6, 166 Minn. 79, certiorari grant¬ 
ed Chicago, B. & Q. R. Co. v. 
Wells-Dickey Trust Co., 46 S Ct. 
632, 271 U.S. 657, 70 L.Ed. 1136, 
reversed on other grounds 48 S. 
Ct. 73, 275 U.S. 161, 72 L.Ed. 216. 
50 A.L.R. 578. 

Mo.—Soderstrom v. Missouri Pac. 

R. Co., App., 141 S.W.2d 73. 

Tex.—Missouri, K. & T. R. Co. v. 

Jordan, Civ.App., 2 S.W 2d 312. 

17 C.J. p 1214 note 26. 

What constitutes dependency gener¬ 
ally 

The circumstances must show 
some disability or incapacity cou¬ 
pled with lack of property means 
from which arises a need for sup¬ 
port with a recognition of that need 
by deceased either by actual con¬ 
tributions or a fixed purpose to ren¬ 
der such contributions to the extent 
that there existed, a reasonable ex¬ 
pectation of the derivation of pe- 
‘cuiaiary benefits from the continu¬ 


ance of the life of deceased.—^Atchi¬ 
son, T. & S. P. Ry. Co. V- Hopkins, 
207 P. 66, 24 Ariz. 103. 

56. Ariz.—^Atchison, T. & S. F. Ry. 

Co. V. Hopkins, supra. ' 

Minn.—^Wells-Dicky Trust Co. v. 
Chicago B. & Q. R. Co., 207 N.W. 
186, 166 Minn. 79, certiorari grant¬ 
ed Chicago, B. & Q. R. Co. v. 
Wells-Dickey Trust Co., 46 S.Ct. 
632, 271 U.S, 657, 70 L.Ed. 1136, 
reversed on other grounds 48 S.Ct. 
73. 275 U.S. 161, 72 L.Ed. 216, 59 
A.L.R. 578. 

17 C.J. p 1214 note 27. 

Dependency "may exist although 
there was no actual necessitous 
want on the part of alleged depend¬ 
ent, if he or she received support 
from one who furnished it volun¬ 
tarily, and who might reasonably be 
expected to continue to do so.”— 
Wells-Dicky Trust Co. v. Chicago B. 
& Q. R. Co., supra- 
Ability to earn living immaterial 
One of age, free from physical or 
mental disability, and capable of 
earning own livelihood is, neverthe¬ 
less, a dependent under the act 
Where she gave up independent oc¬ 
cupation at request of decedent to 
manage his household and care for 
mother, and regularly received mon¬ 
ey from him for her support and 
maintenance of family.—Wells-Dic¬ 
ky Trust Co. V. Chicago, B. & Q. R. 
Co., supra. 

Substantial dependency sufficient 
Ariz.—Atchison, T. & S. P. Ry. Co. 
V. Hopkins, 207 P. 66, 24 Ariz. 103. 

57. Ariz.—Atchison, T, & S. F. Ry. 
Co. V. Hopkins, supra. 

Mo.—Soderstrom v. Missouri Pac. 
R. Co., App., 141 S.W.2d 73. 
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58. Statute construed 
Tenn.—Trafford v. Adams Express 
Co., 8 Lea 96. 

17 C.J. p 1215 note 28 [a]. 

58. N.J.—Haggerty v. Central R. 

Co., 31 N.J.Law 349. 

17 C.J. p 1215 note 29. 

60. Tenn.—^Anderson v. Memphis 
St. Ry. Co., 227 S.W. 39, 143 Tenn. 
216. 

17 C.J. p 1215 note 30. 

Effect of death of beneficiary see in¬ 
fra § 40. 

Husband as well as wife is given 
remedy.—Paul v. Weber, 223 Ill.App. 
257. 

61. Ind.—Indianapolis & Cincinnati 
Traction Co., 134 N.E. 514, 81 Ind. 
App. 498. 

Ohio.—May Coal Co. v. Robinette, 
165 N.E. 576, 120 Ohio St. 110, 64 
A.L.R. 441, affirming 16 6 N.E. 818. 
31 Ohio App. 113. 

62. U.S.—-New Orleans & N. E. R. 
Co. V. Hams, Miss., 38 S.Ct. 535, 
247 U.S. 367, 62 L.Ed. 1167, af¬ 
firming 71 So. 913—U. S. V. Boy¬ 
kin, C.C.A.Pla., 49 F.2d 762. 

S.C.—L 3 Tle V. Southern Ry.-Caro- 
lina Division, 149 S.E. 692, 152 S. 
C. 161. 

17 C.J. p 1215 note 34. 

Beneficiaries in first instance are 
surviving widow and children.—Mil¬ 
ler V. Miller, 257 Ill.App. 287. 
Husband and wife living apart 
Proof of pecuniary loss by moth¬ 
er on account of death of her son 
will not support a recovery, where 
the son left surviving widow, al¬ 
though he and she had been living 
apart.—New Orleans & N. E. R. Co. 
|v- Harris, Miss., 38 S.Ct 535. 247 U. 
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whuen dependent, as may be seen in § 32 c supra, 
and in default of the survival of a widow, husband, 
child, or parent of the decedent®^ Under statutes 
of this type, beneficiaries in a deferred class are 
entitled only where there is no person in existence 
belonging to one of the prior classes.®^ If a pre¬ 
ferred beneficiary survives the right of recovery 
inures exclusively to his benefit.^^ Under such 
statutes, if pecuniary loss to the beneficiaries is es¬ 
sential to recovery, see supra § 26, persons in a 
deferred class may take if those surviving in the 
preferred class suffered no pecuniary loss.^® Un¬ 
der some of such statutes the beneficiaries entitled 
to take are determined as of the time of • judg¬ 
ment,^ while under others they are determined 


as of the time of the death.^s xhe fact that a 
beneficiary of a prior class is precluded from re¬ 
covery by reason of some defense available against 
him does not authorize prosecution of the action 
for the benefit of persons in a subsequent ckss.6i> 

As will be seen in § 35 infra, a,“wife’’ or “wid¬ 
ow” or “husband” or “widower’^ means a lawful 
wife or widow or a lawful husband or widower. 
It is immaterial that one claiming as a wife or wid¬ 
ow was not married to deceased until after the in¬ 
jury was inflicted from which the death resulted.'^® 

Apart from statutory provisions to the contrary, 
misconduct of the wife or husband,or the fact 
that husband and wife are separated,or remar- 


S. 367, 62 L.Ed. 1167, affirming: 71 
So. 913. 

AdtUteress widow survivingf 

Under the Federal Employers" Uia- 
hility Act action may be main¬ 
tained for employee’s death for ben¬ 
efit of mother, where there is no 
father or children and wife has 
eloped with adulterer, where local 
law deprives adulteress of benefits 
of her husband’s estate.—Lytle v. 
Southern Ry.-Carolina Division, 149 
S.E. 692, 152 S.C. 161. 

63l U.S.—Pecos, etc., R. Co. v. Ros- 
enbloom, 36 S.Ct. 390, 240 U.S. 439, 
60 L.Ed. 736, affirming, Tex.Civ. 
App., 141 S.W. 175. 

17 C.J. p 1215 note 36. 

64. Ga,—Clements v, Pollard, 186 
S.E. 587, 53 Ga.App. 544. 

Ind.—Shipley v. Daly, 20 N.E.2d 653, 
106 Ind.App. 443. 

La.—Thornton v. Peak, App., 191 
So. 182. 

K.M.—Frampton v. Sante Fe North¬ 
western Ry. Co., 287 P. 694, 695, 
34 N.M. 660, citing Corpus Juris. 
N.Y.—^In re Meng, 125 N.E. 508, 227 
N.Y, 264, reversing 176 N.Y.S. 290, 
188 App.Div. 69, which affirmed 159 
N.Y.S. 535, 96 Misc. 126, reargu¬ 
ment denied 126 N.E. 914, 227 N.Y. 
669. 

Ohio-—Demos v. Freemas, 183 N.E. 

395, 43 Ohio App. 426. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 130 Okl. 
171. 59 A.L.R. 743. 

17 C.J. p 1215 note 33. 

'‘Each class excludes those fol¬ 
lowing.”—Sabine Towing Co. v. 
Brennan, C.C.A.Tex., 85 F.2d 478, 
484, certiorari denied in part Bren¬ 
nan V. Sabine Towing Co., 57 S.Ct. 
191, 299 U.S. 599, 8l L.Ed. 441, re¬ 
hearing denied 57 S.bt. 234, 299 U.S. 
624, 31 L.Ed. 459; Van Beeck v. 
Sabine Towing Co., 85 P.2d 478, cer¬ 
tiorari granted in part 57 S.Ct. 191, 
299 U.S. 535, SI L.Ed, 394, reversed 
on other grounds 57 S.Ct 452, 300 
U.S. 342, 81 L.Ed. 685. 


Blffereut elements of damage 

(1) The statute governing actions 
for wrongful death gives the sur¬ 
vivors one cause of action for two 
elements of damage, one the dam¬ 
age sustained by deceased and the 
other that sustained by survivors 
themselves, in a certain order of 
preference regulating both elements 
of damage, and persons who do not 
inherit any such right under the or¬ 
der of preference given have no 
claim for additional damages to 
themselves.—Thornton v. Peak, La. 
App., 191 So. 182. 

(2) Where emancipated minor 
child could not recover on his de¬ 
ceased mother’s right of action for 
injuries resulting in death, because 
mother left a surviving spouse, for 
the same reason he could not re¬ 
cover damages which he suffered be¬ 
cause of the death.—Thornton v. 
Central Surety & Insurance Corpora¬ 
tion. La.App., 191 So. 179, 
Emaucipatiou of minor child 

Under a statute making minor 
children the sole beneficiaries if no 
spouse survives, a minor child 
emancipated by marriage is a “ma¬ 
jor,” thus entitling other adult chil¬ 
dren to come in as members of the 
next class in the order of prefer¬ 
ence.—Hughes V. Hartford Accident 
& Indemnity Co., La.App., 195 So. 81. 

Prior beneficiary as defendant 

Action does not lie for wrongful 
death by administrator on behalf of 
wife’s sisters and brother, against 
husband who killed wife, statute 
naming next of kin as beneficiaries 
if no husband survives.— T>emos v. 
Freemas, 183 N.E. 395, 43 Ohio 

App. 426. 

65. Ind.—Shipley v. Daly. 20 N.E. 

2d 653, 106 Ind.App. 443. 

La.—Thornton v. Peak, App., 191 
So. 182—Thornton v. Central Sure¬ 
ty & Insurance Corporation, App., 
191 So. 179. 

N.J.^Wilson V. Wilson, 184 A. 523, 
120 N.J.Eq. 216—-Stagg v. Mc- 
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Cann, 122 A. 305, 95 N.J.Eq. 53, 
affirmed 125 A. 240, 96 N.J.Eq. 327. 
Or.—Thompson v. Union Fisher¬ 
men’s Co-op. Packing Co., 246 P. 
733, 118 Or. 436, affirming Thomp¬ 
son v. Union Fisherman's Co-op. 
Packing Co., 235 P. 694, 118 Or. 
436. 

66. Okl.—Missouri-Kansas-Texas R. 
Co. v. Canada, 265 P. 1045, 130 
Okl. 171, 59 A.L.R. 743. 

Independent adult children surviv¬ 
ing 

(1) Husband of decedent suffering 
pecuniary loss is next of kin enti¬ 
tled to take, where decedent’s sur¬ 
viving independent adult children 
suffered no pecuniary loss entitling 
them to take under the death stat¬ 
ute, such children really occupying 
position of next of kin suffering no 
loss.—Missouri-Kansas-Texas R. Co. 
V. Canada, supra. 

(2) Adult children not presumed 
to have suffered pecuniary loss, see 
infra § 101. 

67. R,L—^Walsh v. Bressette, 155 A. 
1, 51 R.I, 354. 

68. Ind.—Shipley v. Daly, 20 N.E. 
2d 653, 106 Ind.App. 443. 

69. U.S.—De Paolo v. Laquin Lum¬ 
ber Co., 178 F. 877. 

17 C.J. p 1215 note 37. 

TO. N.Y.—Radley v. Leray Paper 
Co., 108 N.E. 86, 214 N.Y. 32, L.R. 
A.1915E 1199. 

Pa.—Gross v. Electric Tract. Co., 36 
A. 424, 180 Pa. 99—Gross v- Tract. 
Co., 18 Pa.Co. 29. 

71. U.S.—Cole V. Mayne, C.C.Mo., 
122 F. 836. 

Ky.—Napier’s Adm’r v. Napier’s 
Adm’r, 275 S.W. 379, 210 Ky. 163. 
N.J.—Capraro v. Propati, 8 A.2d 52, 
126 N.J.Eq. 67, reversed on other 
grounds 13 A.2d 318, 127 N.J.Eq. 
419. 

72. U.S.—^New Orleans & N. E. R. 
Co. v. Harris, Miss., 38 S.Ct. 535, 
247 U.S. 367, 62 L.Ed. 1167, af¬ 
firming 7l So. 913. 
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riage of the widow or widower,will not defeat 
the action or deprive the beneficiary of rights un¬ 
der the statute. However, in a state where the 
law deprives an adulteress from participating in 
her husband’s estate, one in a deferred class is en¬ 
titled to take notwithstanding existence of a wid¬ 
ow, one in a preferred class, who had deserted 
decedent without cause and lived in adultery, 
and under some statutes a husband abandoning his 
wife without cause is not entitled to the benefits of 
the action for her deathJS 

b. Parents and Children 

Where a surviving parent or child is made the bene¬ 
ficiary under the statute, it Is ordinarily essential that 
there be the legal relationship of parent and child al¬ 
though the child need not be a minor, unless the statute 
imposes such a limitation, if the other requisites to a 
recovery exist. 


Where the statute so provides, a recovery may 
he had by or in behalf of the children'^^ or parents'^'^ 
of the decedent. The term ‘^parent” as so em¬ 
ployed is construed to mean the lawful^ father or 
mother,'^9 one in loco parentis who is neither 

the natural or adoptive parent cannot recover for 
the death of a child conversely, in such a situa¬ 
tion a child cannot recover as for the death of a 
parent.^^ 

Except as it may be otherwise provided by stat- 
ute,S2 a family relationship as essential to that of 
parent and child may exist although the children 
may not have lived at home or have been part of 
the household at the time of death and it has 
been held that the family relationship exists if a 
child receives from a parent service or maintenance 


Cal.—Cannon v. Kemper, 73 P.2d 
268, 23 Cal.App.2d 239. 

Ky.—Napier’s Adm’r v. Napier's 
Adm’r, 275 S.W. 379, 210 Ky. 163. 
La.—Keyhea v. Woodard-Walker 
Lumber Co., App., 147 So. 830— 
Powe V. Morgan’s L. & T. B. B. & 
S. S. Co., 7 La.App. 51. 

17 C.J p 1215 note 41 
Absence of estrangement or differ¬ 
ences 

A widow could recover for her 
husband’s death caused by negligent 
operation of automobile, notwith¬ 
standing parties were not living to¬ 
gether, and widow had returned to 
her mother’s home in another state 
where it appeared that for three or 
four years husband had had difficul¬ 
ty in obtaining employment, and it 
did not appear that parties were es¬ 
tranged, ov that any marital differ¬ 
ences had caused their separation. 
—Cannon v. Kemper, 73 P.2d 268, 23 
Cal.App.2d 239. 

73. Ky.—Hunt's Ex’x v. Mutter, 38 
S.W.2d 215, 238 Ky. 396. 

La.—Brock v. Friend, 4 La.App. 723. 
Mo.—^Davis v. Springfield Hospital, 
218 S.W. 696, 204 Mo.App. 626. 

17 C.J. p 1216 note 42. 

74. S.C.—Carolina Division, 171 S. 
B. 42, 171 S.C. 221, 90 A.L.R. 915, 
certiorari denied Southern By.— 
Carolina Division v. Lytle, 54 S. 
Ct. 63, 290 U.S. 645, 78 L.Ed. 560 
—Lytle V- Southern By.-Carolina 
Division, 149 S.B. 692, 152 S.C. 161, 

75. Ind.—Indianapolis & Cincinnati 
Traction Co., 134 N.B. 514, 81 Ind. 
App. 498. 

76. Ark.—St. Louis-San Francisco 
By. Co. V. Oxford, 298 S.W. 207, 
174 Ark. 966. 

Me.—Danforth v. Emmons, 126 A. 

821, 124 Me. 156. 

ChlldreiL of widow 
' Under Rev.St. c 92 §§ 9 and 10, 
giving right of auction for death to 


representatives for benefit of wid¬ 
ow without children, children with¬ 
out widow, widow and children, and 
“his heirs,” surviving children of 
widow may recover for her death, 
notwithstanding omission of word 
“widower” and use of w^rd “his,” 
since words of masculine gender 
may include the feminine under 
chapter 1 § 6 par 2.—Danforth v. 
Emmons, supra. 

Minor child ’ entitled to benefits 
for death of parent.—Minkin v. Min¬ 
kin, 7 A.2d 461, 336 Pa. 49. 

77. Ill.—Stafford v. Rubens, 3 N.E. 
568, 115 Ill. 196, 

Mother on death of husband and 
children 

Where children and father were 
fatally injured, that the father out¬ 
lived the children by a few hours 
does not affect the right of the 
mother to recover her own damages 
for the loss of the children.—St. 
Louis, B. & M. By. Co. v. Watkins, 
Tex.Civ.App., 245 S.W. 794. 

Action lies for death of minor child 
Cal.—Scott V. McPheeters, 92 P.2d 
678, 33 Cal.App.2d 629, hearing de¬ 
nied 93 P.2d 562, 33 Cai.App.2d 
629. 

Tex.—Smith v. Farrington, 6 S.W.2d 
736, 117 Tex. 459, conformed to, 
Civ.App., 8 S.W,2d 317—St- Louis, 
B. <&: M. By. Co. v. Watkins, Civ. 
App., 245 S.W. 794. 

78. Ga.—^Weems v. Saul, 183 S.E, 
661, 52 Ga.App. 470. 

78. Tex.—Boudreaux r. Texas & N. 
O. B. Co., Civ.App., 78 S.W.2d 641, 
644, quoting Corpus Juris. 

17 C.J. p 1217 note 56. 

80. Ga.—Stoddard v. Campbell, 108 
S.E. 311, 27 Ga.App. 363. 

Pa.—Eifler v. Anderson, 24 Pa.Dist. 
& Co. 588, aflarmed 186 A. 323, 122 
Pa. 547. 

Tex.—Boudreaux v. Texas & N. O. 
R. Co., Civ.App., 78 S.W.2d 641, 
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644, quoting Corpus Juris—Perez 
V. Central Power & Light Co., Civ. 
App., 27 S.W.2d 641, error refused. 
17 C.J. p 1217 note 57. 

Agreement to perform duties of 
parent immaterial where no formal 
adoption. 

Ga.—Weems v. Saul, 183 S.E. 661, 
52 Ga.App. 470—Avery v.' Southern 
By. Co., 162 S.E. 648, 44 Ga.App. 
613. 

Tex.—Perez v. Central Power & 
Light Co., Civ,App,, 27 S.W.2d 641. 
error refused. 

Action for loss of serrices dis¬ 
tinguished 

Ga.—Stoddard v. Campbell, 108 S.E. 

311, 27 Ga.App. 363. 

17 C.J. p 1217 note 57 [a]|. 

81. Ga.—^Avery v. Southern By. Co., 
162 S.E. 648, 44 Ga.App. 613. 

Quasi-fiilial relation 

A quasi-filial relationship short of 
legal adoption is not included under 
a statute authorizing recovery for 
death of parents or for death of 
children.—^Avery v. Southern By. Co., 
supra. 

82. Tenn.—McWhorter v. Gibson, 84 
S.W.2d 108, 19 Tenn.App. 152, un¬ 
der Alabama statute. 

Married minor 

Mother, notwithstanding son was 
infant and was not living with wife 
and wife had instituted divorce Ac¬ 
tion, was not entitled to sue, undej* 
Alabama statute, for death of son 
occurring in Alabama, since son was 
no longer member of mother's fami¬ 
ly which, under statute, was condi¬ 
tion to her suit, and had no obliga¬ 
tion to support mother although he 
had to support wife, and since wife 
had right as representative of hus- 
1 band to bring suit for his death.— 
McWhorter v. Gibson, 84 S.W.2d 108, 
19 Tenn.App. 152. 

83. Pa.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa. 523. 

17 C.J. p 1216 note 43 [a] (2). 
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or g’ifts with such reasonable frequency as to lead 
to an expectation of future enjoyment thereof.^^ 

The term “children"’ has been held to include 
posthumous children,S5 or even unborn children, 
but not grandchildrens'^ or stepchildren.SS 

Parents or children may, under some statutes, 
fall within a classification of next of kin or heirs, 
as is considered infra subdivision c of this section. 

Age as factor. Where the statutory intent is 
evident, the term “child” will be construed to mean 
a minor childS^ and a statutory right given only to 


or in respect of minor children will be limited to 
the case of such children.Under some statutes 
the correlative words “parents” and “children,” 
used to describe beneficiaries, primarily indicate 
the relation of parent and child in point of fact 
without regard to the age of the child.There¬ 
under a parent may recover for the death of an 
adult child,92 ^nd an adult child may recover for 
the death of a parent,if the pecuniary damage,, 
as considered supra § 26, or dependency, as con¬ 
sidered supra § 33 c, when made an essential to a 
recovery by the statute, exists; and, under a stat- 


84. Pa.—Gaydos v. Domabyl, supra. 

85. Ark.—St. L.ouis-San Francisco 
Ry. Co. V. Pearson, 281 S.W. 910, 
170 Ark. 842, certiorari denied 47 
S.Ct. 101, 273 U.S. 711, 71 ‘L.Ed. 
853. 

Mo.—Shaw V. Chicago & A. R. Co., 
282 S.W. 416, 314 Mo, 123—Bon- 
narens v. Lead Belt Ry. Co., 273 
S.W. 1043, 309 Mo. 65. 

Tex.—Brantley v. Boone, Civ.App., 
34 S.W.2d 409. 

17 C.J. p 1216 note 52. 

86. Tex.—^Brantley v. Boone, Civ. 
App„ 34 S.W.2d 409. 

87. N.T.—^In re Meng, 125 N.E. 508, 
227 KT.T. 264, reversing 176 N.T. 
S, 290, 188 App.Div. 69, which 
affirmed 159 N.Y.S. 535, 96 Misc. 
126, reargument denied 126 N.E. 
914, 227 N.Y. 669. 

17 C.J. p 1216 note 53. 

Widow surviviug decedent 

Grandchildren whose parents are 
dead are not children under some 
statutes where widow survives de¬ 
cedent.—^In re Meng, supra. 

88. Ga.—^Weems v. Saul, 183 S.E. 
661, 52 Ga.App. 470. 

Tex.—Boudreaux v. Texas & N. O. R. 

Co., CiwApp., 78 S.W.2d 641. 

17 C.J. p 1217 note 54. 

Depeudeacy of stepchildren 

(1) Under some statutes a child 
has no right of action for death of 
stepfather, even though child de¬ 
pended on stepfather for support 
and stepfather stood in loco parentis 
to child.—^Weems v. Saul, 183 S.E. 
661, 52 Ga.App. 470. 

(2) Under Workmen’s Compensa¬ 
tion Acts see Workmen’s Compensa¬ 
tion Acts § 141, also 71 C.J. p 542 
note 53-p 543 note 65. 

89. Ga.—Thompson v. Georgia Ry. 
& Power Co., 136 S.E. 895, 163 Ga. 
698, answer to certified questions 
conformed to 137 S.E. 304, 36 Ga, 
App. 505-—^Williams v. Seaboard Air 
Line Ry. Co., 126 S.E. 769, 33 Ga. 
App. 164. 

17 C.J. p 1216 note 50. 

Adult child 

Adult child cannot recover for 
homicide of widowed mother under 


Civ.Code 1910 § 4424 before the 1924 
amendment.—Thompson v. Georgia 
Ry. Power Co., 126 S.E. 895, 163 
Ga. 598, answer to certified ques¬ 
tions conformed to 127 S.E. 304^ 36 
Ga.App. 505. 

90. Fla.—^Florida Power & Light 
Co. V. Bridgeman, 182 So. 911, 133 
Fla. 195. 

La,—Marshall v. Louisiana State 
Rice Milling Co., 81 So. 331, 144 
La. 828—Delisle v. Bourriague, 29 
So. 731, 105 La. 77, 54 L.R.A. 420. 
N'.T.—^Isaac v. Denver, etc., R. Co., 
12 Daly 340, affirmed 102 K.T. 718 
(under New Mexico statute). 

Emancipation of minor 

(1) Under some statutes an eman¬ 
cipated child under twenty one is 
not a "’minor” within its terms.— 
Hughes V. Hartford Accident & In¬ 
demnity Co., La.App., 195 So. 81— 
Rice V. Kansas City Southern Ry. 
Co., La.App., 194 So. 444—Thornton 
V. Central. Surety & Insurance Cor¬ 
poration, La. App., 191 So. 179. 

(2) Hence child emancipated by 
marriage has no cause of action 
where deceased mother leaves a 
surviving spouse, only minors being 
entitled in such case.—Thornton v. 
Central Surety & Insurance Corpora¬ 
tion, supra—^Richard v. Baldwin, La, 
App., 167 So. 872. 

(3) Under other statutes, how¬ 
ever the marriage of a minor child 
after death of parent while chang¬ 
ing the quantum of damages recov¬ 
erable does not affect the child’s 
right to sue for the parent's death. 
—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

(4) Where the statute gives the 
cause of action to a minor child, 
daughter who did not testify as to 
her age, hut did testify that she was 
a married woman and had three 
children, was not entitled to main¬ 
tain an action for death of father. 
—Pidcock-Jones Co. v. Watson, Fla., 
193 So. 305. 

The word “minor,” in statute pro¬ 
viding that minor children could sue 
for wrongful death if neither widow 
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nor husband survived deceased,, 
means any one under age of twenty- 
one.—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla, 

195. 

Time of determining status 

(1) The status of a child is de¬ 
termined as of time of parent's 
death, as respects child’s right to 
sue for wrongful death of parent.—• 
Florida Power & Light Co. v. Bridge- 
man, supra. 

(2) A child of decedent is not cut 
off from the benefit of the statute 
during minority by reason of having 
become of age after suit brought, 
but before judgment.—^Eichorn v. 
New Orleans, etc., R., etc., Co., 38 
So. 526, 114 La. 712, 3 Ann.Cas. 98. 

(3) But it is otherwise where the 
child becomes of age before bring¬ 
ing suit.—^Huberwald v. Orleans R* 
Co., 23 So. 474, 50 La.Ann. 477. 

Under Federal statute 

Common law prevails under fed¬ 
eral law in determining who is 
minor for purpose of apportioning 
damages for wrongful death.—Miller 
v. Miller, 257 Ill.App. 287. 

91. Or.—^Melton v. Southeast Port¬ 
land Lumber Co., 85 P.2d 1038, 160' 
Or. 500. 

Pa.—Gaydos v. Domabyl, 152 A. 549^ 
301 Pa. 523. 

17 C.J. p 1216 note 43 [a]. 

92. U.S.—^Hopper v. Denver, etc.,. 
R. Co., Colo., 155 P. 273, 84 C.C.A. 
21 . 

17 C.J. p 1216 note 46. 

93. Ga.—^Hood v. Southern Ry. Co.,, 

149 S.E. 898, 169 Ga. 158, answer 
to certified question conformed to 

150 S.E. 109, 40 Ga.App. 447. 

Or.—Melton v. Southeast Portland 
Lumber Co., 85 P.2d 1038, 160 Or.. 
500. 

Pa.—Gaydos v. Domabyl, 152 A. 549,. 
301 Pa. 523. 

Tex.—International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S- 
W.2d 506, error dismissed, judg¬ 
ment correct—Baker v. Adkins, 
Civ.App., 278 S.W. 272. 

17 C.J. p 1216 note 47. 
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ute making pecuniary loss to the designated bene¬ 
ficiary an essential of recovery, those occupying a 
position of children to the parent and dependent 
on him for support, although not minors, are in- 
cluded.9^ 

An unmarried child^^ is one not married at the 
time of death; the term is not limited to those who 
never have been married.^s 

Preference as between parents. Under some 
statutes, both parents are the beneficiaries of an 
action for the death of their child.96 Others give 
the right to the mother in preference to the fa¬ 
ther,97 the father being entitled only where there 
is no surviving mother.98 Under still other stat¬ 
utes the father is primarily the beneficiary,^^ the 
right being given to the mother only in the event 
of specified statutory conditions,^ such as the death, 
desertion, or imprisonment of the father .2 

Abandonment, separation, or remarriage. While 
it has been held that a parent may be still entitled 
to recover as a parent although he has abandoned 


§ M 

his child,2 a contrary view has been taken on the 
ground that he is not damaged by the child’s death.^ 

The fact that the parents have separated does 
not preclude the mother from recovering for the 
death of her minor son^ and a mother who has di¬ 
vorced the father is entitled to the benefit of the 
statute.^ It also has been held that a mother may 
be entitled to damages for the death of a minor 
son although she has been divorced from her hus¬ 
band who has been awarded custody of the son.7 

Remarriage of the mother does not affect her 
right of action.S 

Adoption, In some jurisdictions the words ‘^par¬ 
ents” and “children” used without limit or qualifi¬ 
cation have been held to include adopting parents 
and adopted children as well as natural parents 
and natural children ;9 but in others these terms 
are construed as including only the natural or 
blood kin.19 

c. Next of Kin, Heirs, and Distributees 

statutory designations of the next of kin or heirs of 


94. Okl.—^Missouri-Kansas-Texas R. 
Co. V. Canada, 265 B. 1045, 130 Okl. 
171, 59 A.L.R. 743. 

95. Colo.—Myers v. Denver, etc., R. 
Co., 157 P. 196, 61 Colo. 302, L.R.A. 
1917D 287. 

96. La.—Kaough v. Hadley, App., 
165 Sd. 753. 

17 C.J. p 1217 note 63. 

97. Ga.—Savannah Electric Co. v. 
Thomas, 118 S.B. 481, 30 Ga.App. 
405, transferred, see 113 S.E. 806, 
15 Ga. 258—^Hodges v. Savannah 
Kaolin Co., 116 S.B. 303, 155 Ga. 
143, reversing 111 S.E. 441, 28 
Ga.App. 406, opinion conformed to 
117 S.E. 829, 30 Ga.App. 294. 

17 C.J. p 1217 note 64. 

98. Ga.—^Dellinger v. Elm City Cot¬ 
ton Mills, 107 S.E. 264, 26 Ga. 
App. 780. 

17 C.J. p 1217 note 64. 

99. Ala.—McWhorter Transfer Co. 
V. Peek, 167 So. 291, 232 Ala 143. 

Cal.—Frazzini v. Cable, 300 P. 121, 
114 Cal.App. 444. 

Fla.—Mock V. Evans Light & Ice Co., 
101 So. 203, 88 Fla. 113. 

17 C.J. p 1217 note 66. 

1. XJ.S.—^American R. Co. of Porto 
Rico V. Santiago, C.C.A.Porto Rico, 
9 P.2d 753, under Porto Rico stat¬ 
ute. 

Ala.—McWhorter Transfer Co. v. 

Peek, 167 So. 291, 232 Ala. 143. 
Pla,—^Mock V. Evans Light & Ice 
Co., 101 So. 203, 88 Fla 113. 
17 C.J. p 1217 note 67. 

2. U.S.—^American R. Co. of Porto 
Rico V. Santiago, C.C.A.Porto Rico, 
9 P.2d 753, under Porto Rico stat¬ 
ute. 


Cal.—Frazzini v. Cable, 300 P. 121, 
114 Cal.App. 444. 

Pla.—Mock V. Evans Light & Ice 
Co., 101 So. 203, 88 Fla 113. 

17 C.J. p 1217 note 68. 

What constitutes desertion 

(1) Where mother procured di¬ 
vorce, with right to parental control 
and custody of children, but left 
children with father, who thereafter 
maintained home for them, father 
did not desert family, within statute 
so as to be precluded from suing 
for death of child. 

U.S.—American R. Co. of Porto Rico 
V. Santiago, C.C.A.Porto Rico, 9 
F.2d 753. 

Cal.—Frazzini v. Cable, 300 P. 121, 
114 Cal.App, 444. 

(2) Test of father’s right to main¬ 
tain action for death of minor child 
is whether statutory condition of de¬ 
sertion of family existed at time of 
death of minor, regardless of wheth¬ 
er state of desertion existed at some 
previous time.—^Espinosa v. Haslam, 
47 P.2d 479, 8 CaLApp.2d 213. 

(3) Where husband cared for chil¬ 
dren including deceased for fifteen 
years after husband and wife sepa¬ 
rated, there is no desertion of family 
by husband so as to preclude his 
maintenance of suit for death of 
child, although deceased voluntarily 
went to live with mother when eigh¬ 
teen years old after he had been in 
care of husband for fifteen years.— 
Espinosa v. Haslam, supra. 

3. Tenn.—^Heggie v. Barley, 6 Tenn. 
Civ.App. 78. 

17 C.J. p 1217 note 58. 

4. U.S.—Thompson v. Chicago, etc., 
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R. Co., C.C.ireT3., 104 P. 845, under 
Nebraska statute. 

5. Ga.—East Tennessee, etc., R. Co. 
V. Maloy, 2 S.B. 941, 77 Ga. 237, 

La.—Johnson v. Industrial Lumber 
Co., 60 So. 608, 131 Lsu 897. 

6. La.—^Wilson v. Banner Lumber 
Co,, 32 So. 460, 108 La. 59 0. 

17 C.J. p 1217 note 61. 

7. La.—^Kaough v. Hadley, App., 165 
So. 753. 

8. Mo.—^Hennesey v. Bavarian 
Brewing Co., 46 S.W. 966, 145 Mo. 
104, 68 Am.S.R. 554, 4l L.R.A. 385, 
overruling Hennesey v. Bavarian 
Brewing Co., 63 Mo.App. 111. 

17 C.J. p 1217 note 62. 

9. Fla.—City of St. Petersburg v. 
Jaeck, 84 So. 622, 79 Fla. 694. 

Ohio.—Ransom v. New York, C. & 
St. L. Ry, Co., 112 N.E. 586, 93 
Ohio St. 223, L.R.A.1916E 704. 

See, however, an Ohio case hold¬ 
ing that while an adopted child may 
be the beneficiary as a child of the 
deceased adoptive parent, it is oth¬ 
erwise as to the right of the adop¬ 
tive parent in case of the death of 
the adopted child, for the reason, it 
is said, that an adopted child in¬ 
herits from the adoptive parent but 
not vice versa.—Boswell v. Lake 
Shore Electric Ry., 35 Ohio Cir.Ct. 
R. 522, 22 Ohio Cir.Ct.,N.S., 251, af¬ 
firmed 105 N.E. 767, 88 Ohio St. 563. 

10. Ky.—Jackson’s Adm’x v. Alex- 
iou, 3 S.W.2d 177, 223 Ky. 95, 56 
A.L.R- 1345. 

La.—^Kruse v. Pavlovich, 6 La. App. 
103—Barnes v. Red River G. 
R. R., 128 So. 724, 14 La.App. 188. 
17 C.J. p 1218 note 70. 
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decedent as the beneficiaries of actions for wrongful 
death, while frequently given their commonly accepted 
meaning, are often construed in a more restricted or 
liberal sense. 

The designation “next of kin” is ordinarily lim¬ 
ited to the blood relations,and does not include 
husband or wife,l2 or adopted children, or their 
adoptive parents,unless accompanied by other 
words showing a legislative intent to include 
them.^^ Under some statutes “next of kin” are 
held to be the persons related by blood who take 
the personal estate of deceased in case of his in¬ 
testacy,^^ and a provision that the recovery shall 
be distributed among the beneficiaries in the same 
manner as personal property of the deceased, see 
infra § 37, has been deemed to bring within the 
term “next of kin” all persons who would take per¬ 
sonal property of decedent by intestate succession 
under the statute of descent and distribution,and 


in accordance with this view the term “next of kin*^ 
has been held to include the husband,^'^ the wife,is 
and kindred by adoption,to the exclusion of the 
natural kin of the adopted child,^0 although it also 
has been held, notwithstanding such a statute, that 
the husband is not next of kin of his wife.^i 
Brothers and sisters have been held to be the next 
of kin to the exclusion of the mother.^^ In some 
jurisdictions, where decedent leaves no widow or 
child, the father is the sole next of kin to the ex¬ 
clusion of the mother, sisters, and brothers in 
others, the father and mother are both next of 
kin^^ to the exclusion of brothers and sisters,25 
or where the parents have been divorced, the par¬ 
ent having custody of the child is next of kin, to 
the exclusion of the other,26 but under still oth¬ 
ers, the father is next of kin to the exclusion of 
the mother.2'^ The words “next of kin” as used 


11. Minn.—McKeown v. Argetsingr- 
€r, 279 JST.W. 402, 202 Minn. 595, 116 
A.L,R. 398. 

N.J.—Heidecamp v. Jersey City, etc., 
R. Co„ 55 A, 239, 69 N.J.Law 284, 
101 Am.S.R. 707. 

12. N.Y,—Lucas v. New York Cent. 
R. Co., 21 Barb. 245, 247. 

17 C.J. p 1218 note 72. 

13. N.J.—^Heidecamp v. Jersey City, 
etc., R. Co„ 55 A. 239, 69 N.J.Law 
284, 101 Am.S.R. 707, 

14. Mo.—Marshall v. Wabash R. 
Co.. 25 S.W. 179, 120 Mo. 275. 

Ohio.—Steel v. Kurtz, 28 Ohio St. 
191, followed in Lima Electric 
Lig-ht, etc., Co. v. Deubler, 7 Ohio 
Cir.Ct. 185. 

15. Me.—Carrier v. Bornstein, 1 A. 
2d 219, 136 Me. 1. 

IG. Ark.—^Law v. Wynne, 83 S.W. 2d 
61, 190 Ark, 1010. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571. 

Mo.—Stipetich v. Security Stove & 
'Mfg. Co.,. App., 218 S.W. 964, under 
Kansas statute. 

Okl.—^Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 130 Okl. 
171, 69 A.L.R. 743~Mid-Co Pe¬ 
troleum Co. v. Allen, 236 P. 426, 110 
Okl. 101. 

17 C.J. p 1218-note 76. 

Zegal and practical meaning' 

In its technical legal sense “next 
of kin" as used in death statute 
means persons nearest in degree of 
blood surviving, but in practical use 
means persons taking personal es¬ 
tate.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571. 

Parent excluded when child snrvivee 

(1) Where entire family was 
killed but infant daughter survived 
father thirty minutes, cause of ac¬ 
tion was lodged in personal repre¬ 
sentatives for daughter's behefit, as 


j next of kin.—Wilcox v. Bierd, 162 N. 

; E. 170, 330 Ill- 571. 

(2) In such case parents of de¬ 
cedent were precluded from recover¬ 
ing, and there can be no recovery 
for use of both the daughter and 
the parents.—^Wilcox v. Bierd, su¬ 
pra. 

Adoptive and legitimate children 
Adopted child was not entitled to 
recover for death of legitimate child 
of her adoptive parents.—Bertholf v. 

U. S. Shipping Board Emergency 
Fleet Corporation, C.C.A.N.Y., 18 P. 
2d 99. 

Next of kin as heirs 

Under statute providing that death 
actions should be brought by per¬ 
sonal representatives, and, in ab¬ 
sence thereof, heirs, and that amount 
recovered should be distributed to 
widow and next of kin in proportion 
provided by law in relation to dis¬ 
tribution of personalty of intestates, 
adult son, who was not living with 
father, was entitled to share with 
dependent minor daughters in pro¬ 
ceeds of recovery for father’s death; 
“next of kin" meaning heirs.—Law 

V. Wynne, 83 S.W.2d 61, 190 Ark. 
1010 . 

17. D.C.—Calvert v. Terminal Taxi¬ 
cab Co., 48 App.D.C. 119. 

Mo.—Byram v. East St Louis Ry. 
Co., App., 39 S.W.2d 376, under Il¬ 
linois statute. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 103 Okl. 
171, 59 A.L.R, 743- 
17 C.J. P 1218 note 78. 

Absence of children 
Husband is sole beneficiary of de¬ 
cedent without children or descend¬ 
ants of children, to exclusion of de¬ 
cedent’s next of kin.—^Potts v. Leigh, 
15 Tenn.App. 1. < , . 

IS. Ohio.—Lima Electric' Light, etc., 
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Co. V. Duebler, 7 Ohio Cir.Ct. 185, 
3 Ohio Clr.Dec. 720. 

19. Minn.—McKeown v. Argetsing- 
er, 279 N.W. 402, 116 A.L.R. 398. 

17 C.J. p 1218 note 80. 

20. N.Y.—Carpenter v. Buffalo Gen. 
Electric Co.», 106 N.E. 1026, 213 
N.Y. 101, Ann.Cas.l916C 754, af¬ 
firming 140 N.Y.S. 559, 155 App. 
Biv. 655. 

17 C.J. p 1218 note 81. 

21. U.S.—Western Union Tel. Co. v. 
McGill, Kan., 57 P. 699, 6 C.C.A. 
521, 21 L.R.A. 818. 

17 C.J. p 1218 note 82. 

22. Ohio.—Hall v. Crain, 2 Ohio 
Dec. (Reprint) 453, 3 West.L.Month 
137. 

23. U.S.—Swift V. Johnson, Minn., 
138 P. 867, 71 C.C.A. 619, 1 L.R.A, 
N.S., 1161. 

17 C.J. p 1218 note 84. 

24. Me.—Carriers v. Bornstein, 1 A. 
2d 219, 136 Me. 1. 

Mo.—Stipetich v. Security Stove & 
Mfg. Co., App., 218 S.W. 964, un¬ 
der Kansas statute. 

N.Y.—Pearlman v. Garrod Shoe Co., 
11 N.E.2d 718, 276 N.Y. 172, re¬ 
versing 284 N.Y.S. 996, 246 App. 
Div. 704. 

Okl.—Cowan v. Atchison, T. & S. P. 
Ry. Co., 168 P. 1015, 66 Okl. ^ 273, 
L.R.A.1918B 1141. 

Tenn.—Davis v. Preels, 15 TenmApp. 
152. 

17 C.J. p 1218 note 85. 

Minor without wife or children 
Tenn.—^Davis v. Preels, 15 Tenn.App, 
162. 

25. Okl.—Mid-Co Petroleum Co. v. 
AlleU, 236 P. 426, 110 Okl. 101. 

26. Tenn.—Black v. Roberts, 10§ 
S.W.2d 1097,^ 172 Tenn. 20. 

27. Ark.—^Hines v. Johnson, 224 S. 
W. 989, 145 Ark, 692. 
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in some statutes do not include children of de¬ 
ceased, although they are in fact next of kin,28 but 
they do include grandchildren,29 and a brother or 
sister en ventre sa mere at the time of the accident 
and afterward born alive.20 

Since those who are included among the designat¬ 
ed beneficiaries under the Federal Employers’ Lia¬ 
bility Act is determined by the local law, see supra 
§ 28 b, such persons as constitute next of kin in 
the state in which decedent met his death are such 
under such Act.^i 

The word “heirs’’ used in statutes as descriptive 
of the beneficiaries has been construed variously 
as including all persons entitled to inherit from de¬ 
cedent,22 including a child,28 a posthumous child,2^ 
and as limited to children,25 or the widow and chil¬ 
dren,2 ^ excluding a surviving husband,27 parents,28 
and collateral relatives.29 

Some statutes without expressly naming benefi- 


I ciaries provide for a recovery, in the name of the 
personal representative, to be distributed as pro¬ 
vided by law in the case of personal property of 
persons dying intestate, see infra § 37 b. 

§ 35. - Illegitimates 

Where specified relatives of decedent are indicated as 
beneficiaries, ordinarily only the legitimate relatives to 
whom the act applies are entitled to its benefits. 

Where specified relatives of the decedent are in¬ 
dicated as beneficiaries, only the actual and legiti¬ 
mate relatives to whom the act applies are entitled 
to the benefits of the act.49 Such provisions do 
not embrace illegitimate kindred, without express 
mention.^t Hence by wife or widow is meant one 
who was a lawful wife or widow,'^2 ^nd by hus¬ 
band or widower is meant a lawful husband or 
widower.'^2 The spouse of a void marriage is not 
a wife or widow or husband or widower within the 
statutory designation.^^ It is otherwise if the mar- 


lioss of services 

Under Kirby Dig'. § 6290, in an ac¬ 
tion for death of a child, brought by 
his mother as administratrix, the 
trial court erred in telling the jury 
that the mother might recover for 
the loss of services of the child dur¬ 
ing minority if negligently killed 

by defendant, the child’s father hav¬ 
ing been living when the child was 
killed, and the sole next of kin in¬ 
heriting from him.—Hines v. John¬ 
son, supra. 

28. Ind.—Pittsburgh, etc., K. Co. v. 
Reed, 88 N.E. 1080, 44 Ind.App. 
635. 

29. N.Y.—In re Donovan's Estate, 

183 K.Y.S. 778, 111 Misc. 533. 

17 CJ. p 1219 note 87. 

30. Ill.—Chicago, etc., R. Co. v. 

Logue, 47 Ill.App. 292, affirmed 42 
N.E. 53, 158 Ill. 621. 

17 C.J. p 1219 note 88. 

31. Mo.—Soderstrom v. Missouri 
Pac. R. Co., App., 141 S.W.2d 73. 
Children of half-sister of deceased 

employee who died as result of in¬ 
juries in Kansas, were within line 
of collateral heirs with right of in¬ 
heritance under law of Missouri and 
were within class of next of kin 
with right of recovery.—Soderstrom 
V. Missouri Pac. R. Co., supra. 

32. U.S.—Dittle v^ Ireland, D.C. 
Idaho, 30 F.Supp. 653, under Idaho 
statute. 

Cal.—Ginochio v. City and County of 
San Francisco, 228 P. 428, 194 Cal. 
159—Evans v. Shanklin, 60 P.2d 
564, 16 Cal.App.2d 358, 

17 C.J. p 1219 note 89. 

33. U.S.—Little V. Ireland, D.C. 
Idaho, SO F.Supp. 653^ under Ida¬ 
ho statute. 

34. Utah,—^Parmley v. Pleasant Val¬ 


ley Coal Co., 228 P. 557, 64 Utah 
125. 

Community property laws inapplica¬ 
ble 

Under the Idaho statute the fact 
that wife predeceased husband did 
not preclude daughter, as wife’s 
“heir,” from recovering for wife’s 
death, under statute giving right of 
action to “heirs,” on theory that, im¬ 
mediately on wife’s death, right of 
action was given to husband under 
community property laws of Idaho 
and that such right of action was 
completely extinguished by husband’s 
subsequent death, such cause of ac¬ 
tion not being community property. 
—Little V. Ireland, D.C.Idaho, 30 F. 
Supp. 653. 

35. U.S.—^Hopper v. Denver, etc., 
R. Co., Colo., 155 F. 273, 84 C.C.A. 
21 . 

17 C.J. p 1219 note 90. 

Adult sister excluded, when minor 
children survive.—Ginochio v. City 
and County of San Francisco, 228 P. 
428, 194 Cal. 159. 

36. Cal-—-Evans v. Shanklin, 60' P. 
2d 554, 16 Cal.App.2d 358. 

17 C.J. p 1219 note 91. 

Parents excluded when widow and 
children survive.—^Evans v, Shanklin, 
supra. 

37. Wash.—^Whittlesey v. Seattle, 

163 P. 193, 94 Wash. 645, L.R.A. 
1917D 1084—^Johnson v. Seattle 

Electric Co., 81 P. 705, 39 Wash. 

211 . 

38. Wasl;i- — ^Noble v, Seattle, 52 P. 
1013, 19 Wash. 133, 40 L,R.A. 822. 

17 C.J. p 1219 note 93. 

Iilueal heirs 

(1) Under statutes giving a right 
of action to lineal heirs of deced?ent, 
parents, as well as children, are in- 

in? 


eluded.—Burnett v. Kational Coal 
Co., 21 Ohio Cir.Ct.,]Sr.S., 492. 

(2) “liineal heir” includes a fa¬ 
ther.—^Willis Coal, etc., Co. v. Griz- 
zell, 65 ISr.E. 74, 198 Ill. 313, mining 
act. 

Where issue left, parents are ex¬ 
cluded 

Cal.—^Jolley v. Clemens, 82 P.2(3 51, 
28 Cal.App.2d 55. 

39. Ky.—Louisville, etc., R. Co. v. 
Coppage, 13 S.W. 1086, 12 Ky.L. 
200 . 

17 C.J. p 1219 note 94. 

40. La.—Brown .v. Texas & P. Ky. 
Co., 138 So. 221, 18 La.App. 656. 

41. Pa.—-Molz V. Hansell, 175 A. 880, 
881, 115 Pa.Super. 338, citing Cor¬ 
pus Juris. 

17 C.J. p 1219 note 97. 

42. U.S.—Beebe v. Moormack Gulf 
Lines, C.C.A.La., 59 F.2d 319, cer¬ 
tiorari denied 53 S.Ct. 22, 287 U.S. 
597, 77 L.Ed. 520. 

La.—Gibbs v. Illinois Cent. R. Co.^ 
125 So. 445, 169 La. 450, reversihg 
123 So. 186, 11 La.App. 697— 

Vaughan v. Dalton-Lord Lumber 
Co., 43 So. 926, 119 La.Ann. 61. 
Minn.—Meisenhelder v. Chicago & 
N. W. Ry. Co., 213 JST.W. 317, 170 
Minn. 317, 51 A.L.R. 1408. 

Okl.—White v. McGee, 299 P. 222, 
149 Okl. 65. 

Pa.—Molz V. Hansell, 175 A. 880, 
115 Pa.Super. 338. 

Tex.—Lopez v. Missouri, K. & T. Ry. 
Co of Texas, Civ.App., 222 S.W. 
695, dismissed for want of juris¬ 
diction. 

43. Tex.—^Barnes v. Missouri, K. & 
T. Ry. Co. of Texas, Civ.App., 8 
S.W.2d 295. 


44. Minn.—^Meisenhelder v. Chicago- 
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riage is merely voidable and death occurred before 
annulment of the marriage.^^ 

Similarly, by '‘children” is meant legitimate or 
legitimized children>^ A bastard or illegitimate 
child is not a child within the meaning of the 
statute,'^'^ and, therefore, an illegitimate child can¬ 
not recover for the death of its mother^^ and the 
father^^ or the mother^^ cannot recover for the 
death of their illegitimate child, under statutes 
naming children and parents as beneficiaries. Even 
the word ''dependent” has been held not to include 
an illegitimate child.^^ 

Where the statute gives a right of action to a 
brother or sister, such right cannot be extended 
to include an illegitimate brother or sister.^^ 
Where, however, there are statutes substantially 
legitimizing bastards as to the mother, or confer^ 
ring on them the right to inherit or transmit in¬ 
heritances from or through the mother, see Bas¬ 
tards §§ 7-14, a mother may recover for the death 
of her bastard child,and such child may recover 
for the death of its mother,under the designa¬ 


tions of parent, child, or next of kin; and as next 
of kin, brothers or sisters who are children of the 
same mother may recover notwithstanding illegiti- 
macy-55 The rule is broad enough to let in any 
next of kin in the maternal line.^^ It is immaterial 
that such enabling statute was enacted and took 
effect subsequent to the statute creating the cause 
of action for death.^^ The right of the mother 
in such a case has been sustained under a stat¬ 
ute giving a right of action to the mother only on 
death or desertion of the father, without a show¬ 
ing of the establishment of a family relation by 
the putative father followed by an abandonment 
and desertion.^s Such a statute does not affect the 
situation as between the child and its father, and 
neither can recover - for the death of the other.59 
Where the parents of illegitimate children are 
bound to educate and support them, it has been 
held that such children may recover for the wrong¬ 
ful death of their father.^® 

Under federal statutes. Since, as may be seen 
in § 28 b supra, who are included among the bene- 


& N. W. Ry. Co., 213 N.W. 32, 170 
Minn, 317, 51 A.L.R. 140S. 

S.C.—Lytle v. Southern Ry.-Carolina 
Division, 171 S.E. 42, 171 S.C. 221, 
90 A.L.R. 915, certiorari denied 
Southern Ry., Carolina Division v. 
Lytle, 54 S.Ct. 63, 290 U.S. 645, 78 
L.Ed. 560. 

Tex.—Barnes v. Missouri, K. & T. 
Ry. Co, of Texas, Civ.App,, 8 S.W. 
2d 295. 

Ig*noraiLC© of existiaig* marriag'© im¬ 
material 

Woman cohabiting- unlawfully with 
man has no right to damages, even 
though she did not know he had ever 
been married.—^Lopez v. Missouri, K. 
& ’T, Ry. Co. of Texas, Tex.Civ.App,, 
222 S.W. 695, dismissed for want of 
jurisdiction. 

Putative wife 

Putative wife of seaman who con¬ 
tracted second ^marriage in Louisi¬ 
ana, notwithstanding prior undis¬ 
solved marriage and wife living, was 
not '‘surviving widow.”—Beebe v. 
Moormack Gulf Lines, C.C.A.La., 59 
F.2d 319, certiorari denied 53 S.Ct. 22, 
287 U.S. 597, 77 L.Ed. 520. 

Remarriage after interlocutory de¬ 
cree 

Plaintiif was not “surviving hus¬ 
band” of deceased who had obtained 
mere interlocutory order in divorce 
suit against another before mar¬ 
riage to plaintiff.—Barnes v. Mis¬ 
souri, K. & T. Ry. Co. of Texas, 
Tex.Civ.App., 8 S.W.2d 295. 

45. Okl.—^White v. McGee, 299 P. 
222, 149 Okl, 65. 

46. La.—Sesostris Youchican v. Tex¬ 


as & P. Ry. Co., 86 So. 551, 147 
La. 1080. 

Md.—^W’^ashington, B. & A. R. Co. v. 

State, 111 A. 164, 136 Md. 103. 

N.Y.—^Hiser v. Davis, 194 hT.T.S. 275, 
205 App.Div. 213, affirmed 137 hr.E. 
596, 234 N.Y. 300. 

Pa.—Molz V. Hansell, 175 A. 880, 115 
Pa. Super. 338. 

Legitimization shown 
N.Y.—^Hiser v. Davis, 194 M.Y.S. 275, 
201 App.Div. 213, affirmed 137 IST.E. 
596, 234 N.Y. 300. 

47. La.—Sesostris Youchican v. Tex¬ 
as & P. Ry. Co., 86 So. 550, 147 
La, 1080. 

Md.—^Washington, B. & A. R. Co. v. 

State, 111 A. 164, 136 Md. 103. 
N.Y.—Hiser v. Davis, 137 N.E. 596, 
234 N.Y. 300, affirming 194 N.Y.S. 
275, 201 App.Div. 213. 

17 C.J. p 1219 note 98. 

48. La.—Sesostris Youchican v. 
Texas & P. Ry. Co., 86 So. 551, 147 
La. 1080. 

49. La.—^Vallery v. Teche Lines, 
App., 166 So. 646. 

17 C.J. p 1220 note 1. 

50- U.S.—^Panama R. Co. v. Castilla, 
C.C.A.Canal Zone, 272 F. 656. 

La.—Vallery v. Teche Lines, App., 
166 So. 648. 

Md.—State v. Hagerstown & Fred¬ 
erick Ry. Co., 114 A. 729, 730, 130 
Md. 78, citing Corpus Juris. 

17 C.J. p 1220 note 2. 

51- Vt.—Good V. Towns, 56 Vt. 410, 
48 Am.R. 799. 

52. La.—Brown v. Texas & P. Ry. 
Co., 138 So. 221, 18 La.App. 656. 

17 C.J. p 1220 note 4, 

53. Ala.—Southern Ry. Go. v. Carl- 
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ton, IIS So. 458, 459, 218 Ala. 265, 
citing Corpus Juris. 

Cal.—Stoneburner v. Theodoratos, 
Cal.App., 30 P.2d 1001, 1002, citing 
Corpus Juris, and rehearing grant¬ 
ed 31 P.2d 1042. 

Wash.—Goldmyer v. Van Bibber, 225 
P. 821, 130 Wash. 8. 

17 C.J. p 1220 note 7. 

Contra 

Md.—State v. Hagerstown & Fred¬ 
erick Ry. Co., 114 A. 729, 139 Md. 
78. 

Pa.—Deichman v. Knecht, 18 Pa.Dist. 
279, 11 NorthCo. 231. 

54. Mo.—Marshall v. Wabash R. Co., 
25 S.W. 179, 120 Mo. 275. 

17 C.J. p 1220 note 8. 

55. N.C.—Kenney v. Seaboard Air 
Line R. Go., 82 S.E. 968, 167 N.C. 
14. Ann.Cas.l916E 450. 

17 C.J. p 1220 note 9. 

56. Ind.—L. T. Dickason Coal Co. 
V. Liddil, 94 N.E. 411, 49 Ind.App. 
40. 

57. Ill.—Security Title, etc., Co. v. 
West Chicago St. R. Co., 91 Ill.App. 
332. 

58. Cal.—Stoneburner v. Theodora¬ 
tos, App., 30 P.2d 1001, rehearing 
granted on other grounds, 31 P.2d 
1042. 

Wash.—Goldmyer v. Van Bibber, 225 
P. 821, 130 Wash. 8. 

59. U.S.—Seaboard Air Line R. Co. 
V. Kenny, N.C., 36 S.Ct. 458, 240 
U.S. 489, 60 L.Ed. 762. 

Mo.—Marshall v. Wabash R. Co., 25 
S.W. 179, *120 Mo. 275. 

66. Porto Rico.—Quinones v. Amer¬ 
ican R. Co., 4 Porto Rico Fed. 
254. 
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ficiaries designated in the Federal Employers^ Lia¬ 
bility Act is determined by local law, where by the 
law of the state in which decedent met his death 
an illegitimate child is not considered a ''child'' he 
is not so considered under the federal act^i If, 
however, by such state law the issue of a void mar¬ 
riage are legitimate children they fall within the 
designation of child under such act62 So an il¬ 
legitimate child may have next of kin through its 
mother, where the statutes of the state where the 
cause of action arose confer kinship in the ma¬ 
ternal line.62 

Under the Federal Death Act or Jones Act il¬ 
legitimate children and their mothers are held to 
be included in the designation of "parent, child, or 
dependent relative” for whose benefit suit may be 
brought to recover for death by wrongful act on 
the high seas.64 

§ 36. - Nonresidents and Aliens 

Usually the benefits of the death statutes extend to 
citizens and residents of other states and countries. 

The benefit of the various statutes authorizing 
actions for death by wrongful act almost uniform¬ 
ly has been held to extend to citizens and resi¬ 
dents of other states,6^ and to nonresident aliens,®® 


and a fortiori to resident aliens.®'^ In a few juris¬ 
dictions, however, influenced doubtless by an over¬ 
ruled English decision so construing Lord Camp¬ 
bell's Act,6S the statute has been construed as not 
extending to nonresident aliens,®^ although in some 
of these jurisdictions the cases so holding have 
been overruled or not followed,*^® and in others 
the rule has been changed by express statute so as 
to include nonresident aliens as beneficiaries.'^^ 
An action cannot be brought for the benefit of al¬ 
ien enemies.'^2 

Treaties by which citizens or subjects of for¬ 
eign nations are entitled to the same rights in the 
courts of this country as citizens of this country 
have been invoked to support an action by nonresi¬ 
dent aliens,but have been held not to require a 
state to make the benefits of the death statute avail¬ 
able to nonresident aliens,such treaties being ap¬ 
plicable only to resident aliens,and not to apply 
in any event to cases where the death occurred 
prior to the signing of the treaty.'^® 

Some of the statutes expressly require residence 
within the United States as to dependent relatives 
where no spouse or child survives.'^'^ 

Federal Employers^ Liability Act. Nonresident 


•61. N.Y.—Hiser v. Davis, 137 N.E. I 
596, ,234 N.Y. 300, affirming- 194 N. 
Y.S. 275, 201 App.Div. 213. 

62. Minn.—Meisenhelder v. Chicag-o 
& N. W. Ry. Co., 213 N.W. 32, 170 
Minn. 317, 51 A.L.R. 1408. 

63. N.C.—^Kenney v. Seaboard Air 
Line R. Co., 82 S.E. 968, 167 N.C. 
14, Ann.Cas.l916E 450. 

64. U.S.—Middleton v. Luckenbach 

S. S. Co., C.C.A.N.Y., 70 F.2d 326, 
modifying-, D.C., 5 P.Supp. 238, 

and certiorari denied Luckenbach 
S. S. Co. V. Middleton, 55 S.Ct. 89, 
293 U.S. 577, 79 L.Ed. 674. 

N.Y.—In re Wenkhous' Estate, 286 N. 
Y.S. 518, 158 Misc. 663. 

65. Cal.—Fon^ Lin v. Probert, 195 
P. 437, 50 Cal.App. 339. 

17 C.J. p 1220 note 16. 

66. U.S.—Bingham Mines Co. v. 
Bianco, Utah, 246 F. 936, 159 C.C. 
A. 208. 

Cal.—Taylor 'v. Albion Lumber Co., 
168 P. 348, 176 Cal. 347, L.R.A. 
1918B 185. 

17 C.J. p 1220 note 17. 

Statute g-eueral in terms contain¬ 
ing nothing indicating intention to 
restrict application.—Bingham Mines 
Co. V. Bianco, Utah, 246 F. 936, 159 
C.C.A. 208. 

67. Va.—Pocahontas Collieries v. 
Rukas, 51 S.E. 449, 104 Va. 278. 

17 C.J. p 1221 note 18. 

68. U.S.—Kaneko v. Atchison, etc., 
R. Co., C.C.Cal., 164 F. 263, re¬ 


ferring to Adam v. British, etc., 
SS. Co. [1898] 2 Q.B. 430, which 
was overruled in Davidsson v. Hill 
[1901] 2 K.B. 606. ' ; 

69. Pa.—^Deni v. Pennsylvania R. ' 
Co., 37 A. 558, 181 Pa. 525, 59 Am. 
S.R. 676. 

17 C.J. p 1221 note 20. 

70. U.S.—McGovern v. Philadelphia, 
etc., R. Co., Pa., 35 S.Ct. 127, 235 
U.S. 389, 59 LEd. 283, reversing, 
D.C., 209 F. 975, and explaining 
Maiorano v. Baltimore, etc,, R. Co., 
29 S.Ct. 424, 213 U.S. 268, 53 L.Ed. 
792. 

17 C.J, p 1221 note 21. 

71. Wis.—Laconte v. Kenosha, 135 

N. W. 843, 149 Wis. 343. 

17 C.J. p 1221 note 22. 

72. Ont.—^Dangler v, Hollinger Gold 
Mines, Ltd., 34 Ont.L. 78, 8 Ont. 
W.N. 398. 

73. U.S.—McGovern v. Philadelphia, 
etc., R. Co., Pa., 35 S.Ct. 127, 235 
U.S. 389, 59 L.Ed. 283, where ques¬ 
tion was raised but left undecided.. 

74. U.S.—Maiorano v. Baltimore & 

O. R. Co., 29 S.Ct. 424. 213 U.S. 
268, 53 L.Ed. 792, affirming 65 
A. 1077. 216 Pa. 402, 21 L.R.A.,N.S., 
271, 116 Am.S.R. 778—Dobrin v. 
Mallory S. S. Co., D.C.N.Y., 298 F. 
349—^Fulco V. Schuylkill Stone Co., 
Pa., 169 F. 98, 94 C.C.A. 498, affirm¬ 
ing, C.C., 163 F. 124. 

Most favored nation clause 

The provision of the convention 
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between Great Britain and the Unit¬ 
ed States (article 5) that “in all 
that concerns the right of dispos¬ 
ing of every kind of property, real 
or personal, citizens or subjects of 
each of the high contracting parties 
shall in the dominions of the other 
enjoy the rights which are or may be 
accorded to the citizens or subjects 
of the most favored nation," is by its 
terms limited to the subject of dis¬ 
position of property, and the fact 
that by a subsequent, supplemental 
treaty between Italy and the United 
States the right to recover for 
wrongful death under the laws of 
either country was extended to na¬ 
tionals of the other, does not import 
such provision into the British 
treaty.—^Dobrin v. Mallory S. S. Co., 
D.C.N.Y., 298 F. 349. 

75. U.S.—Fulco V. Schuylkill Stone 
Co., Pa., 169 F. 98, 94 C.C.A. 498, 
affirming, C.C., 163 F. 124. 

Pa.—Maiorano v. Baltimore, etc., R. 
Co., 65 A. 1077, 216 Pa. 402, 116 
Am.S.R. 778, 21 L.R.A.,N.S.. 271, 
affirmed 29 S.Ct. 424, 213 U.S. 268, 
53 L.Ed. 792. 

76. U.S.—McGovern v. Philadelphia, 
etc., R. Co., D.C.Pa., 209 F. 975, re¬ 
versed on other grounds, 35 S.Ct. 
127, 235 U.S. 389, 59 L.Ed. 283. 

77. U.S.—Dobrin v. Mallory S, S. 
Co., D.C.N.Y., 298 F. 349. 
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§ 37 

aliens are entitled to the benefits of the Federal 
Employers' Liability 

§ 37. - Apportionment of Recovery Be¬ 

tween Beneficiaries 

a. In general 

b. By statute 

c. By court or jury 

d. Jurisdiction and procedure 

a. In General 

The recovery in a death action must be apportioned 
and distributed among the beneficiaries entitled in accord 
with the governing statute. 

Except where the beneficiaries sue and recover 
in their own right, see § 59 infra, it is seen in § 33 
supra, that the amount recovered by the statutory 
plaintiff is a trust fund for the specified bene¬ 
ficiaries and not assets' of the decedent's estate. 
However, it is the duty of the personal representa¬ 


tive or other person suing in representative ca¬ 
pacity making recovery to see that the proceeds are 
placed in the hands of the persons lawfully enti¬ 
tled to them,'^^ and the sureties on the administra¬ 
tion bond are liable for the proper distribution of 
the fund.^^ 

The proceeds must be distributed and appor¬ 
tioned in accord with the provisions of the gov¬ 
erning statute.si So, where there is more than one 
beneficiary in the class entitled to recover for a 
wrongful death, the damages recovered must be 
distributed among them in accordance with the ap¬ 
plicable statutes, which vary in the different 
states.Some statutes, however, contain no ex¬ 
press provisions for the apportionment of the re¬ 
covery between the designated beneficiaries where 
there are more than one of the same class.The 
benefits inure to all entitled under the statute re¬ 
gardless of in whose name the judgment was re¬ 
covered,and regardless of whether or not they 


78. Or.—Garvin v. Western Cooper¬ 
age Co., 184 P. 555, 94 Or. 487, 

17 C. J. p 1221 note 27. 

79. Okl-—^.®tna Casxialty & Surety 
Co. v. Young, 231 P. 261, 107 Okl. 
151. 

17 C.J. p 1222 note 30. 

Assignment of beneficiary’s interest 
see Assignments § 33. 

3>nty of representative to distriTbnte 
Okl.—Casualty & Surety Co, v. 

Young, supra. 

17 C.J. p 1222 note 30 [a]. 

Implied agreement 

Widow, as trustee, having received 
damages for husband's wrongful 
death, law implied contract to dis¬ 
tribute funds to persons entitled 
thereto.—Powell v. Blake, 33 S.W.2d 
78, 161 Tenn. 516. 

On death, of sol© "beneficiary the 
damages, when collected, will be paid 
to her estate.—Van Beeck v. Sabine 
Towing Co., Tex., 57 S.Ct. 452, 300 
XJ.S. 342, 81 li.Ed. 685, reversing, C. 
C.A., 85 P.2d 478, certiorari granted 
in part 57 S-Ct. 191, 299 U.S. 535, 81 
L.Ed. 394. 

80. III.—Goltra v. People, 53 Ill. 224. 
17 C.J. p 1222 note 31. 

.81. Ark.—^Law v. Wynne, 83 S.W. 
2d 61, 190 Ark. 1010—Murphy v. 
Province, 240 S.W. 421, 153 Ark. 
240. 

TIL—Miller v. Miller, 257 lILApp. 
287. 

Ind.—Indianapolis & Cincinnati 
Traction Co. v. Thompson, 134 N.E. 
514, 81 Ind-App. 498—Smith v. 

Cleveland, C., C. & St. E. By. Co,, 
117 ISr.E. 534, 67 Ind.App. 397. 

Minn.—Lepper v. Chicago, B. & Q, 
Pc. Co., 222 N.W. 643, 176 Minn. 
130. 


N.H.—Humphreys v. Ash, 6 A.2d 436, 
90 N.H. 223. 

N.Y.—In re EhreCs Estate, 288 N.Y. 
S. 122, 247 App.Biv. 456, affirming 
285 N.Y.S. 570, 158 Misc. 308—In 
re McHugh's Estate, 234 N.Y.S. 
541, 226 App.Div. 153—In re Nel¬ 
son, 5 N,Y.S.2d 398, 168 Misc. 161 
—In re Marinano’s Estate, 286 N.Y. 
S. 811, 158 Misc. 825—In re Brody’s 
Estate, 281 N.Y.S. 865, 155 Misc. 
819—In- re Weinstein’s Will, 274 
N.Y.S. 826, 153 Misc. 279—In re 
Aronowitz’ Estate, 272 N.Y.S. 421, 
151 Misc. 746—In re Zounek’s Es¬ 
tate, 258 N.Y.S. 665, 143 Misc. 
827—In re Gilbridge’s Estate, 252 
N.Y.S. 444, 140 Misc. 797—In re 
Barker's Estate, 237 N.Y.S. 212, 134 
Misc. 833—In re Donovan’s Estate, 
183 N.Y.S. 778, 111 Misc. 533. 

Pa.—McFadden v. May, 189 A. 483, 
325 Pa. 145. 

Tenn.—^Black v. Roberts, 108 S.W.2d 
1097, 172 Tenn. 20. 

What law governs see supra § 28. 

Choice of statute 

(1) Where action may be brought 
under any one of several distinct 
statutes, the distribution to bene-, 
ficiaries is controlled by the statute 
under which recovery is had.—Mur¬ 
phy V. Province, 240 S.W, 421> 153 
Ark, 240. 

(2) Where complaint was under 
railroad hazards act and not under 
general death statute, sum recovered 
was distributable under first-men¬ 
tioned act.—Faulkner v. Faulkner, 57 
S.W.2d 818, 186 Ark. 1082. 

Joint payment 

Damages for death of boy are pay¬ 
able to father and mother jointly.— 
Ledet v. Lockport Light & Power 
Co., 132 So. 272f, 15 La,App. 426,. 
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j Statnte controls general rules ap¬ 
plicable to settlement of estates.—In 
I re Phillips’ Estate, 258 N.Y.S. 638, 
143 Misc. 824. 

Punitive and compensatory damages 

(1) Under the Massachusetts stat- 
I ute damages awarded for death in 

action for death or for injury and 
death are punitive and entire award 
is to be apportioned, punitive dam¬ 
ages for death going to next of kin 
and compensatory damages for per¬ 
sonal injuries, whether under Em¬ 
ployers’ Liability Act, or at common 
law, going to administrator.—^Neiss 
V. Burwen, 191 N.E. 654, 287 Mass. 

82. 

(2) Damages for conscious suffer¬ 
ing constitute one indivisible factor 
whether right to such damages is 
given by common law or by Em¬ 
ployers’ Liability Act or both, and 
since enactment of statute removing 
limit of damages recoverable for 
conscious suffering, apportionment of 
damages cannot be made, damages 
for death being limited, but damages 
for conscious suffering being unlim¬ 
ited.—Neiss v. Burwen, supra. 

82.. ^vT.Y.—^In re Uravic’s Estate, 255 
N.Y.S. 638, 142 Misc. 775. 

17 C.J. p 1222 note 32. 

Time of death 

Time of stevedore’s death must be 
looked to in determining whether 
particular person susta.ined compen¬ 
sable damage entitling Eim to share 
in proceeds of recovery under Jones 
Act.—In re Uravic’s Estate, supra. 

83. N.W. Terr.—Daye v. McNeill Co., 
6 Terr.L. 23. 

17 C.J.' p 1222 note 34. 

84. Colo.—Pierce v. Conners, 37 P- 
721, 20 Colo. 178, 46 Am.S.B. 279. 

17 C.J. p 1222 note 36. 
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are in any way named in the action ;S5 further, 
distribution must be so made to those entitled even 
to the exclusion of persons erroneously named in 
the action as beneficiaries.S6 

Money recovered by compromise and settlement 
without suit must be distributed in the same man¬ 
ner as damages recovered by judgment.87 

Charges or claims of creditors. Except for such 
items as are ■ allowed by the statute, creditors are 
quite commonly excluded from participation in the 
recovery, ss this being the rule where the statute 
provides that the recovery is exclusively for use 


of the designated beneficiary,^9 although under 
some statutes they may participate in the absence 
of specified beneficiaries,and under others they 
may participate fully, the recovery being assets of 
the decedent^s estate, and there being no statutory 
exemption from debts. Not even the ordinary ex¬ 
penses of the settlement of the decedent's estate 
are chargeable against the recovery.^! 

By express statutory provisions, however, the 
reasonable funeral expenses of decedent,®^ the rea¬ 
sonable expenses of medical aid, nursing and at¬ 
tention incident to the injury causing death,^'^ the 


85. Ind.—Smith v. Cleveland, C., C. 
& St. L. Ry. Co., 117 N.E. 534, 
67 Ind.App. 397. 

17 C.J. p 1222 note 37. 

86. Ind.—Smith v. Cleveland, C., C. 
& St. L. Ry. Co., supra. 

Pa.—Leiby v. Hanlon, 24 Pa.Dist. 
& Co. 508. 

87. Ky.—Veron’s Adm’r v. Veron, 
14 S.W.2d 185, 228 Ky. 56. 

Minn.—Joel v. Peter Dale-Garage, 

289 N.W. 524, 206 Minn. 580—Ma- 
sek V. Hedlund, 202 N.W. 732, 162 
Minn. 291. 

17 C.J. p 1222 note 38. 

Compensation, act does not control 
Minn.—Joel v. Peter Dale-Garage, 289 
N.W. 524, 206 Minn. 580. 

88. Mich.—In re Venneman’s Estate, 
282 N.W. 180, 286 Mich. 368. 

Minn.—Masek v. Hedlund, 202 N.W. 
732, 162 Minn. 291. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 553. 

N.Y.—In re Ehret's Estate, 288 N. 
T.S. 122, 247 App.Div. 456, affirm¬ 
ing 285 N.T.S. 570, 158 Misc. 308— 
In re McHugh’s Estate, 234 N.Y.S. 
541, 226 App.Div. 153—In re Wein¬ 
stein’s Will, 268 N.Y.S. 304, 149 
Misc. 907. 

Tenn.—Powell v. Blake, 33 S.W.2d 78, 
161 Tenn. 516—Jackson v. Dobbs, 

290 S.W. 402, 154 Tenn. 602—Cun¬ 
ningham V. Hutcherson, 14 Tenn. 
App. 173. 

Tex.—Cole v. Mallory S. S. Co., Civ. 

App., 197 S.W. 326. 

Wyo.—Tuttle v. Short, 288 P. 524, 
42 Wyo. 1, 70 A.L.R. 106. 

17 C.J. p 1222 note 40. 

Insolvency of estate immaterial 
N.Y.—In re Weinstein’s Will, 268 N. 
Y.S. 304, 149 Misc. 907. 

The creditors excluded are those 
of decedent, not those of distributee. 
—In re Stone, 91 S.E. 852, 173 N.C. 
208—Neill v. Wilson, 69 S.E. 674, 
146 N.C. 242. 

89. N.Y.—In re Bruns’ Estate, 19 N. 
Y.S.2d 164, 173 Misc. 94. 

Hospital and funeral expenses 

(1) Holder of claim for hospital 
and funeral expenses of decedent has 
BO recourse to fund recovered under i 

25 C.J.S.—71 


Massachusetts law for wrongful 
death, since, under Massachusetts 
law, recovery is solely for use of 
wife, and funeral expenses are not 
a charge against the fund.-—In re 
Bruns’ Estate, supra. 

(2) In New Hampshire, under Pub. 
St., 1901, c 191 §§ 12, 13, an under¬ 
taker cannot recover for services 
out of money paid in settlement by 
the wrongdoer, because the only de¬ 
duction authorized is the expense of 
recovery.—Davis v. Herbert, 97 A. 
879, 78 N.H. 179. 

90. Iowa.—Cassady v. Grimmel- 
man, 77 N.W. 1067, 108 Iowa 695. 

91. Ohio.—^Baltimore & O. R. Co. v. 
Hottman, 1 Ohio Cir.Ct., N.S., 17, 
25 Ohio Cir.Ct. 140, affirmed 72 N. 
E. 1154, 70 Ohio St. 475. 

Widow’s allowance to which she is 

entitled out of general estate of de¬ 
cedent cannot be granted her out of 
recovery under death statute. 

Minn.—Masek v. Hedlund, 202 N.W. 
732, 162 Minn, 291, 

Tenn.—Powell v. Blake, 33 S.W.2d 
78, 161 Tenn. 516—Throgmorton v. 
Oliver, 230 S.W. 967, 144 Tenn. 
282. 

92. N.Y.—In re Ehret’s Estate, 288 
N.Y.S. 122, 247 App.Div. 456, af¬ 
firming 285 N.Y.S. 570. 158 Misc. 
308—In re Weinstein’s Will, 268 
NlY.S. 304, 149 Misc. 907—In re 
Phillips’ Estate, 258 N.Y.S. 638, 
143 Misc. 824. 

Testamentary 'provision for payment 

No allowance for funeral ex¬ 
penses of decedent can be made 
where such expenses have been paid 
from a fund charged with its pay¬ 
ment under decedent’s will.—Matter 
of Huth, 152 N.Y.S. 215, 88 Misc. 
458. 

Burial plot 

Where decedent had right to be 
provided with grave of value of one 
hundred dollars, claim of four hun¬ 
dred dollars for grave in another 
cemetery was held not allowable 
against proceeds of recovery in death 
action amounting to six thousand 
five hundred dollars.—In re Wein¬ 
stein’s Will, 274 N.Y.S. 826, 153 Misc. 
279. 


Expenses held excessive 

(1) Claim of seven hundred and 
eighty-two dollars for funeral ex¬ 
penses against estate of six thou¬ 
sand five hundred dollars recovered 
for decedent’s wrongful death was 
held excessive and should be reduced 
to five hundred dollars, where it 
appeared that undertakers had judg¬ 
ment against decedent’s widow and 
sisters for full amount of claim.—In 
re Weinstein’s Will, 274 N.Y.S. 826, 
153 Misc. 279. 

(2) Claim of three hundred and 
seventy-five dollars for tombstone 
against estate which consisted of six 
thousand five hundred dollars recov¬ 
ered for wrongful death of decedent 
was held excessive, and should be re¬ 
duced to two hundred dollars.—In re 
Weinstein's Will, 274 N.Y.S. 826, 153 
Misc. 279. 

93. N.Y.—In re Brody’s Estate, 281 

N.Y.S. 865, 155 Misc. 819. 

Prior to statutory provislou 

(1) In New York prior to the 
amendment of the statute expressly 
making such expenses a charge 
against the fund it was held in one 
case that medical and nursing serv¬ 
ices rendered decedent after the in¬ 
jury in attempt to prolong or save 
his life are properly paid for by the 
administrator even though the funds 
are not otherwise subject to the 
debts of decedent. The court said as 
a reason for this holding: ‘T do not 
think that the statute intended to 
penalize a physician who in emer¬ 
gency gives his services and talents 
in an effort to save life. If the de¬ 
cedent had survived, there is no 
Question that he would be liable for 
his medical bills. To exclude the phy¬ 
sician because the patient dies forces 
the conclusion that the statute con¬ 
templated either the instantaneous 
death of the victim, thus making 
unnecessary the services of a doctor, 
or intended to visit a penalty upon 
those who perform acts of mercy. 
I find myself unable to agree with 
either conclusion. The statute must 
receive a liberal and common sense 
construction, otherwise visiting a 
penalty upon a physician, under the 
circumstances here presented, would 
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reasonable expenses of the action or recovery, ^4 
and the personal representative’s commissions^^ 
are proper charges against the fund recovered. 
Such provisions of the statute are to be strictly 
construed.^® 

Deposit in court. In a proper case to protect 
defendant and beneficiaries the amount of recov¬ 
ery may be deposited in court pending determina¬ 
tion of disposition, the defendant being acquitted 
of further liability.^^ 

Agreement of parties. It has been held that 
the beneficiaries may agree in advance, in good 
faith and with no unfair advantage taken one over 


the other, as to the division of the proceeds of an 
action for death.^8 

b. By Statute 

The specific provisions of the statute as to appor¬ 
tionment of benefits must be pursued, as, for example, 
where it is required that they be divided in accordance 
with the rules as to the distribution of intestate person¬ 
alty or in designated proportions or in proportion to the 
pecuniary losses of the various beneficiaries. 

A rule of distribution fixed by statute is man¬ 
datory,as, for example, under statutes providing 
that the damages recovered shall be divided among 
the beneficiaries entitled thereto in the propor¬ 
tions provided by law for the distribution of the 
personal property of persons dying intestate,^ or 


have the effect of removing- the in¬ 
centive to aid the sick and helpless.” 
—In re Procopio’s Estate, 267 N.Y.S. 
908, 910, 149 Misc. 347. 

(2) Other cases, however, held that 
without statutory authority such ex¬ 
penses are not a charg-e against the 
proceeds.—In re Brody’s Estate, 281 
K.Y.S. 865, 155 Misc. 819—In re 

Weinstein’s Will, 274 N.Y.S. 826. 153 
Misc. 279., 

94. N.Y.—In re Peterson’s Estate, 
13 N.Y.S.2d 965, 257 App.Div. 449 
—In re Ehret's Estate, 288 N.Y.S. 
122, 247 App.Div. 456, affirming 285 
N.Y.S. 570, 158 Misc. 308—In re 
Weinstein’s Will. 268 N.Y.S. 304, 
149 Misc. 907—In re Phillips’ Es¬ 
tate, 258 N.Y.S. 638, 143 Misc. 824. 
17 C.J. P 1223 note 44. 

'‘Iteasouahle expenses of the ac¬ 
tion, or settlement” means such ex¬ 
penses as are incurred in prosecuting 
the claim or settling it.—In re 
Ehret’s Estate, 288 N.Y.S. 122, 247 
App.Div. 456, affirming 285 N.Y.S. 
570, 158 Misc. 308. 

Attomey^s fees 

Eeasonable attorney's fees are al¬ 
io wahle.—^Iri re Reisfeld, 124 N.B. 
725. 227 N.Y. 137,’modifying 176 N. 
Y.B. 365, 187 App.Div. 223—^In re 
Peterson’'s Estate, 13 N.Y.S.2d 965, 
257 App.Div. '449—In re Weinstein’s 
Will, 274 N.Y.S. 826, 153 Misc. 279. 
Agreements for attorney’s fees 

(1) Upon his own interest in cause 
of action, the father, its administra¬ 
tor, might impose any lien that he 
pleased under Judiciary L. § 474^' 
but on equal interest on his wife he 
could riot lay charge beyond the 
limits of the reasonable, under Code 
Civ.Pfoc. § 1903. Where mother did 
not assent to the father's contract to 
compensate attorneys for suing for 
death of their child, to impose 
charge upon the mother's half right 
in the proceeds of settlement, 

contract must have beeri reasonable, 
although fee might bW made contin¬ 
gent, and its sizb he increased be¬ 
cause of contingency.—'In re Reis¬ 
feld, 124 N.E. 725, 227 N.Y. 137, 


modifying 175 N.Y.S. 365, 187 App. 
Div. 223. 

(2) Claim for contingent fee of 
one-third of six thousand five hun¬ 
dred dollars recovery for decedent's 
wrongful death by attorneys who 
prosecuted death claim was held ex¬ 
cessive and should be reduced to six 
hundred dollars, where it appeared 
that decedent's widow had requested 
executor to employ her brothers to 
prosecute claim offering to release 
him from negligence in prosecution, 
but executor insisted upon employing 
claimants who took case with full 
knowledge of facts.—In re Wein¬ 
stein's Will, 274 N.Y.S. 826, 153 Misc. 
279. 

Cost to sxLccessfoI defendant 

Successful defendant in death ac¬ 
tion is not entitled to have its tax¬ 
able costs paid from damages re¬ 
covered against other defendants, 
since defendant's costs were not 
“reasonable expenses of the action, 
or settlement.”—In re Ehret's Estate, 
288 N.Y.S. 122, 247 App.Div. 456, 
affirming 285 N.Y.S. 570, 158 Misc. 
308. 

95. N.Y.—In re Ehret’s Estate, su¬ 
pra—In re Skaler’s Estate, 271 N. 
Y.S. 741, 151 Misc. 56—In re Wein¬ 
stein's ^ Will, 268 N.Y.S. 304, 149 
Misc. 907, 

Basis for calculation 

Commissions of adrninistrator for 
recovering damages for wrongful 
death of intestate are governed by 
decedent estate law under which 
commissions are computed only upon 
residue remaining after deduction of 
reasonable expenses of action or set¬ 
tlement and for funeral, and commis¬ 
sions are not governed by surrogate’s 
court act, which applies only to gen¬ 
eral kssets of estate.—In re Skaler’s 
Estate, 271 N.Y.S. 741, 151 Misb. 56. 
Under :|*ederal Employers’ liability 
Act 

Administratrix was held entitled to 
commission on ’ sum recovered, less 
reasonable expenses of action, not- 
withstaridirig surii recovered is not 
part of estate and lack of provision 
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in federal act for- representative’s 
compensation, state law applying in 
such case.—In re Brewster’s Estate, 
270 N.Y.S. 50, 150 Misc. 661. 

96. N.Y.—In re Ehret’s Estate, 288 
N.Y.S. 122, 247 App.Div. 456, af¬ 
firming 285 N.Y.S. 570, 158 Misc. 
308—In re Weinstein’s Will, 274 
N.Y.S. 826, 153 Misc. 279. 

97. Da.—Powe v. Morgan’s D. & T. 
R. R. & S. S. Co., 7 La.App. 51. 

Pa.—MePadden v. May, 189 A. 483, 
325 Pa. 145. 

*96. Mass.—^Ashley v. Collins, 197 N. 

E. 434, 292 Mass. 67. 

Consideration from all beneficiaries 
unnecessary 

In proceeding, for accounting of es¬ 
tate of intestate fisherman, money 
collected by administratrix, who was 
not fisherman’s dependent, for his 
death on high seas by wrongful act, 
would be divided with all the other 
heirs at law, where only some of 
heirs had signed petition for admin¬ 
istratrix’ appointment in considera¬ 
tion for her promise to divide pro¬ 
ceeds of contemplated action for fish¬ 
erman’s, death equally among all 
heirs.—Ashley v. Collins, supra. 

99. Mich.—rrln re IVenneman’s Estate, 
282 N.W. 180, 182, 286 Mich. 368, 
quoting Corpus Juris. i 
Minn.—Murphy v. Duluth-Superior 
Bus Co., 274 N.W. 515, 200 Minn. 
345, 112 A.L.R. 27. ' 

N.Y.—In re Aronowitz’ Estate, .272 N. 
Y.S. 421, 151 Misc. 746. 

17 C.J. p 1224 note 60. 

Bight of action provision inapplica¬ 
ble 

Statpite stating to whom right of 
action for wrongful dea;th shall pass 
relates only to . right of action and 
manner of bringing suit, ^nd does 
not control disposition of recovery.—- 
Walkup V. Covington, 73 S.W.2d 718» 

18 TenmApp. 117. 

1. Ark.—^Adams v,. Shell, 33 S.W.2d 
1107, 182 Ark. 959. ^ , 

Mich.—In r 9 Venneman’s Estate, 282 
N.W.'ISO, 286 Mich. 368. 

N.J.— Capraro v. Propati, is A.2d 3l8. 
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which provide that the recovery shall be divided 
between the widow or widower and the children, 
next of kin, or heirs in specified proportions,2 and 
in default of any such beneficiaries distributed as 
intestate personal property,2 or which provide 
that where the jury fail to direct the proportions 
in which the recovery shall be distributed it shall 
be distributed according- to the statute of distribu¬ 
tions,^ or which provide, without specifically des¬ 
ignating- the beneficiaries, that the recovery shall 
be administered and disposed of as other personal 
property of decedent.5 

The provision that the recovery shall be dis¬ 
tributed in the same manner as intestate personalty 
is necessarily limited to distribution among those 
for whose exclusive benefit the right of action is 
given,® and it does not let in other persons, al¬ 
though such as would take by descent in case of 


intestacy.7 

There is an obvious inconsistency between the 
rule that the damages shall be assessed on the ba¬ 
sis of the pecuniary loss suffered by the beneficia¬ 
ries, discussed in § 26 supra, and the rule that such 
damages when recovered shall be distributed 
among the beneficiaries, not according to the dam¬ 
ages suffered by them respectively, but according 
to the proportions fixed by the statute of descent 
and distribution;® nevertheless all of the statutory 
beneficiaries are entitled to share in the recovery 
in the statutory proportions although some may 
have suffered more damages than others or have 
suffered no damages,^ or have been guilty of con¬ 
tributory negligence.^® It has been held, however, 
that beneficiaries, eo nomine, who have not been 
damaged by the death cannot participate in, the re¬ 
covery. 


127 N.J.Eq. 419, reversing 8 A.2d 
52, 126 N.J.Eq. 67. 

N.Y.—In re Baker’s Estate, 297 N. 
Y.S. 353, 252 App.Div. 38, amended 
on other grounds 300 N.Y.S. 992, 
252 App.Div. 38. 

pa.—Minkin v. Minkin, 7 A.2d 461, 
336 Pa. 49—McFadden v. May, 189 
A. 483, 325 Pa. 145. 

Tenn.—Black v. Roberts, 108 S.W.2d 
1097, 172 Tenn. 20—Jackson v. 

Dobbs, 290 S.W. 402, 154 Tenn. 602 
—Throgmorton v. Oliver, 230 S.W. 
967, 144 Tenn. 282—^Walkup v. 

Covington, 73 S.W.2d 718, 18 Tenn. 
App. 117. 

17 C.J. p 1223 note 50. 

Xlffect of death of beneficiaries 

(1) Where action was brought on 
behalf of minor children .against 
their mother' fo^r death .of their fa¬ 
ther allegedly resulting from negli¬ 
gent operation of automobile by 
mother, death of one of {he children, 
which was suggested of record, did 
not enlarge the share to which the 
surviving child was entitled under 
the intestate law.—Minkin .vi Minkin, 
7 A.2d 461, 336 Pa. 49. 

(2) In such case share of surviving 
child was one thi?:;d of amoupt deter¬ 
mined to be value of the father’s life 
to the mother and surviving child.' 
—Minkin v. Minkin, supra. 

XimitatloxL in general statute 

Damages recovered for .wrongful 
death must be distributed according 
to general statute , providing for dis¬ 
tribution of ; , intestate’s- personal 
property, as restricted, by section of 
same article prohibiting allowance 
of distributive share* to wife who 
abandoned decedent.—In re Baker’s 
Estate, 297 N.Y.S. 353, 252 App.Div. 
38, amended on other grounds 300 N. 
T.S. 992, 252 ApplDiv. 3*8. *' 

Statute constrnej^ ,, , 

The provision {hat tiie Jury may 


give such damages as they shall 
deem fair and just, with reference 
to pecuniary injury resulting from 
death, to those persons who may be 
entitled to such damages when re¬ 
covered, merely provides the manner 
of determinin'g the amount of dam¬ 
ages to be recovered, and, when the 
amount of damages has been deter¬ 
mined, it is then to be distributed 
according to the laws of distributio'n 
of personalty as in cases of intes¬ 
tacy, as against contention that stat¬ 
ute provides two methods of distri¬ 
bution.—In re Venneman’s Estate, 
282 N.W. 180, 286 Mich. 368. 

2. Ky.—^Archer v. Bowling, 179 S. 
W. 15, 166 Ky. 139. 

17 C.J. p 1224 note 51. 

3. U.S.—Carson v. Gore-Meenan, D. 

. C.Conn., 229 F. 765. 

4. Va.—^Powell v. Powell, 4 S.E. 
744, 84 Va. 415, 

5. N.C.—^Avery v- Brantley, 131 S. 
E. 721, 191 N.C. 396: 

17 C.J. p 1219 note 95, p 1224 note 
55. 

6. Ga.—Coleman v. Hyer, 38 S.E. 
962, 113 Ga. 420. 

17 .C.J. p 1224 note 56. 

7. Ga.—Griffith v, Griffith, 57 S.E. 
698, 128 Ga. 371. 

17 C.J. p 1224, note 57. 

8 . 'Midh.—In re Venneman's Estate, 
282 N.W. 180,-182, 286 Mich. 368, 

^ quoting Corpus Juris. 

N.Y.—In re Arohowitz’s Estate, *272 
N.Y.S. 421, 151 Misc. 746. 

17 aJ. p 1224 note 69. 

9. Mich,—In re Venneman’s Estate, 
282 N,W. 1,80, 286 Mich. 368. 

Minn.—Murphy. v. Diiluth-Superior 
Bus po., '274 N.W. 515. 26o Minn., 
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345, 112 A.L.R. 27—Masek v. Hed- 
lund, 202 N.W. 732, 162 Minn. 291. 
N.Y.—In re Aronowitz’ Estate, 272 
N.Y.S. 421, 151 Misc. 746. 

17 C.J. p 1224 note 61. 

Beneficiaries not dependent 
, Where widow of deceased, as ad¬ 
ministratrix, recovered judgment 
for death of deceased, and widow 
was only person financially depend¬ 
ent on deceased, an adult son of de¬ 
ceased by another marriage, al¬ 
though in no way dependent upon 
deceased for support, was entitled 
to share in the distribution of the 
amount recoveredy under statute, 
notwithstanding son himself could 
have recovered no damages had he 
instituted the action.—In re Venne- 
man's Estate, 282 N.W. 180, 286 

Mich. 368. . 

Beneficiary suffering no loss 

While amount of recovery under 
wrongful death statute is limited to 
pecuniary loss of those for whose 
benefits action may be brought, 
mother of intestate minor was en¬ 
titled to one half of money received 
in settlement of action brought by- 
father for minor’s death, notwith¬ 
standing mother suffered *no pe¬ 
cuniary loss because of death, since 
by virtue of intestacy statute,' moth¬ 
er would be entitled to one half of 
intestate's personalty.—Murphy v. 
Duluth-Superior Bus Co., 274 N.W. 
515, 200 Minn. 345, 112 A.L.R. 27. 

Remedy is legislative, not judi¬ 
cial.—In re Aronowitz' Estate, 272 
N.Y.S. 421, 151 Misc. 746. 

10 . 'Ohio.—Cleveland, C. C. R. Co. 

V. Crawford, 24 Ohio St. *631, 15 
Am.R. 633. ' 

Contributory negligence as a de¬ 
fense see infra § 46. 

11. pa.—Allison v. Powers, 36 ‘A. 
333, 179 Pa. 531. 

17 C.J. p 1224 note 63. 
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Pecuniary loss. Under some statutes it is re¬ 
quired that the total sum recovered in the one ac¬ 
tion must be distributed among those entitled in 
proportion to the pecuniary loss of each.^^ Where 
recovery is had by a beneficiary on the basis of 
pecuniary loss suffered by him, another beneficiary 
who should have been a party to the action but 


was not and made no attempt to intervene, cannot 
hold the former for any part of the recovery where 
no fraud is involved.^^ 

Abandonment of spouse or child. Some stat¬ 
utes exclude from participation a parent who has 
abandoned a decedent child or left its maintenance 
and support to others,or a spouse who has aban- 


12. CaL—In re Riccomi’s Estate, 
197 P. 97, 85 CaL 458, 14 A.L.R. 
509—Roach v. Drew, 236 P. 568, 
72 Cal.App. 45. 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm’x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville & 
N. R. Co. V. Jolly, 51 S.Ct. 26, 282 
U.S. 847, 75 L.Ed. 751. 

Minn.—Lepper v. Chicag-o, B. & Q. 

R. Co., 222 N.W. 643, 176 Minn, 
130, 

Okl.—Tackett v. Tackett, 50 P.2d 
293, 174 Okl. 51. 

Or.—Melton v. Southeast Portland 
Lumber Co., 85 P.2d 1038, 160 Or, 
500. 

Federal lEmployers’ ILiahility Act 

(1) Under the Federal Employers’ 
Liability Act and the Jones Act, 
which embodies the former, the re¬ 
covery is not to be divided equally 
among beneficiaries of the same 
class, but according to their respec¬ 
tive pecuniary loss. 

Minn,—Lepper v. Chicago, B. & Q. R. 

Co., 222 N.W. 643, 176 Minn. 130. 
N.T.—In re Nelson, 5 N.Y.S.2d 398, 
168 Misc. 161—In re Martino's Es¬ 
tate, 255 N.Y.S. 650, 142 Misc. 785 
—In re Uravic’s Estate, 255 N.Y. 

S, 638, 142 Misc. 775—In re Gil- 
bride’s Estate, 252 N.Y.S. 444, 140 
Misc. 797—In re Barker's Estate, 
237 N.Y.S. 212, 134 Misc. 833. 

W.Va.—Chafln v. Norfolk & W. Ry. 

Co., 93 S.E. 822, 80 W.Va. 703. 

17 C.J. p 1223 note 48. 

(2) Thereunder recovery must he 
apportioned according to dependence 
of beneficiaries, whether case is 
tried or settled.—In re Barker's Es¬ 
tate, supra. 

(3) Amount recovered should be 
awarded only partly to widow, with 
fair apportionment to minor depend¬ 
ent children.—In re Gilbride’s Es¬ 
tate, supra- 

(4) Deceased employee's widow 
and minor children are entitled to 
share according to widow’s life ex¬ 
pectancy and children's minorities, 
with double allowances to partially 
disabled children.—In re De Mar¬ 
tino's Estate, 255 N.Y.S. 650, 142 
Misc. 785. 

(5> Fund apportioned to children 
of deceased employee on compromise 
settlement is distributable on basis 
of several periods during which 
they might have expected support. 
—Lepper v, Chicago, B. & Q. R. Co., 
222 N.W. 643, 176 Minn. 130. 


(6) Where an offer of settlement 
was accepted, the wife was entitled 
to an amount sufficient for her sup¬ 
port for the calculated life expec¬ 
tancy of her husband at the time of 
his death, according to mortality 
tables, where such calculated expec¬ 
tancy was shorter than the wife's 
calculated life expectancy.—In re 
Nelson, 5 N.Y.S.2d 398, 168 Misc. 
161. 

(7) Seaman’s legal liability to 
support children by first marriage, 
as adjudged by divorce decree, au¬ 
thorized apportionment of part of 
fund to such children on a parity 
with children of a second marriage, 
notwithstanding seaman's refusal 
to comply with decree.—In re Tufts' 
Estate, 280 N.W. 309, 228 Wis. 221. 

(8) Evidence as to whether al¬ 
leged widow of seaman married sea¬ 
man in good faith within one year 
after entry of judgment of divorce 
in favor of seaman's former wife, 
and under belief that former mar¬ 
riage had been finally dissolved, 
supported judgment denying alleged 
widow any share in fund.—In re 
Tufts’ Estate, supra. 

Federal Death on. High Seas Stat¬ 
ute 

(1) Generally.—In re Klein's Es¬ 
tate, 295 N.Y.S. 197, 162 Misc. 589. 

(2) Forty-six year old widow of 
WPA worker, drowned on high seas, 
his thirteen year old son, learning 
trade which would render him self- 
supporting within two or three 
years, and his eleven year old ab¬ 
normal daughter were held entitled 
to allocation of amount of damages 
for father's death on basis of de¬ 
pendency for twenty-four, four, and 
twelve years, respectively.—In re 
Klein’s Estate, supra. 

Presumption as to loss 

Presumption exists that the wife 
and minor children of ^decedent, by 
reason of the legal obligation of 
decedent to support them, sustain 
pecuniary loss as result of death of 
decedent, even if the wife and chil¬ 
dren receive no contribution from 
decedent during his lifetime.—In re 
Nelson. 6 N,Y.S.2d 398, 168 Misc. 
161. 

Persons not dependent excluded 

Under Employers' Liability Act, 
deceased employee’s adult children 
who were married and living sep¬ 
arate and apart frohx him, and who 
were not dependent upon hina for 
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support and who sustained no pe¬ 
cuniary loss by reason of his death, 
were not entitled to share in any 
part of the sum recovered by the 
widow for the death of her hus¬ 
band.—Melton V. Southeast Portland 
Lumber Co., 85 P.2d 1038, 160 Or. 
500. 

tlse of share for support of infants 

Sums allocated to minor children 
from sum recovered as damages for 
their father’s death under federal 
statute were held properly usable 
for their support, subject to super¬ 
visory powers of surrogate’s court. 
—In re Klein’s Estate, 295 N.Y.S. 
197, 162 Misc. 589. 

13 . Cal.—Roach v. Drew, 236 P. 
568, 72 Cal.App. 45. 

14 . N.Y.—In re Down's Estate, 284 
N.Y.S. 270, 157 Misc. 293—In re 
Schiffrin's Estate, 272 N.Y.S. 583, 
152 Misc. 33—In re Zounek's Es¬ 
tate, 258 N.Y.S. 665, 143 Misc. 827 
—In re Pans, 172 N.Y.S. 607. 

What constitutes abandonment 

(1) Term “abandoned,” within 
statute limiting right of parents to 
share in damages recovered for 
child's wrongful death, imports any 
conduct of parents which evinces 
settled purpose to forego all par¬ 
ental duties and relinquish all par¬ 
ental claims to child.—In re Downs’ 
Estate, 284 N.Y.S. 270, 157 Misc. 293. 

(2) Father has “abandoned” child 
where, for material period prior to 
accrual of right of action, he failed 
to perform duties of care and train¬ 
ing of child recognized as essential 
for development of rising genera¬ 
tion.—In re Schiffrin’s Estate, 272 
N.Y.S. 583, 152 Misc. 33. 

(3) Mother who by foreign di¬ 
vorce decree was given privilege of 
seeing child once a month, but saw 
him not more than ten times during 
nearly twelve years elapsing before 
his death, and who failed to apply 
for restoration of parental rights 
on her subsequent remarriage, was 
held to have "abandoned” child.—^In 
re Downs’ Estate, supra. 

(4) Mother’s separation from 
child for period less than five 
months was not “abandonment,” 
since spouse has reasonable time to 
ask forgiveness for abandoning oth¬ 
er spouse and to reestablish family 
relations.— ^In re Downs* Estate, su¬ 
pra. 
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doned the other.^5 Such a provision is strictly 
construed,and a father helping- to support the 
family cannot be held to have “abandoned'' the 
child within its meaning.i^ a statute depriving a 
parent abandoning a child from all rights and priv¬ 
ileges with respect to the care, custody, and serv¬ 
ices of such child has been held not to affect such 
' a parent's right to his share of the proceeds recov¬ 
ered for the death of the child.lS 

Effect of will. Under statutes providing for 
distribution among beneficiaries in the proportion 
provided for distribution of intestate personalty of 
decedent, a will of decedent has no effect even if 
making a different disposition,!^ the recovery not 
passing under such wilL20 a contrary conclusion 
has been reached under a statute providing mere¬ 
ly that damages recovered in the death action shall 
be administered and disposed of as other personal 
property of decedent, no specific beneficiaries be¬ 
ing named therein, 


c. By Court or Jury 

While under some statutes the apportionment of the 
recovery is no concern of the trial court or jury, but is a 
matter for a separate proceeding, under other statutes 
the trial court or jury may or must apportion the re¬ 
covery among the beneficiaries entitled. 

Under the practice as controlled by the particu¬ 
lar statutes in the specific jurisdiction, the court 
in which recovery is had may make apportionment 
of the recovery as between the beneficiaries enti¬ 
tled thereto,22 while in other jurisdictions the trial 
court has nothing to do, with the distribution of 
the recovery, which is reserved for a separate and 
appropriate proceeding,and the verdict of the 
jury is required to be in a lump sum.24 
In the absence of any statutory requirement, the 
jury need not by their verdict apportion the dam¬ 
ages awarded among the several beneficiaries, but 
may return a general verdict for a lump sum.^^ 
This is the rule in actions under the Federal Em- 


Incompeteut parent 

That father lost position and was 
thereafter committed as incompe¬ 
tent would not alone warrant ex¬ 
cluding- him from sharing in pro¬ 
ceeds of settlement for negligent 
killing of decedent as “unwilling” 
to perform parental obligations.—In 
re Zounek’s Estate, 258 N.Y.S. 665, 
143 Misc. 827. 

15. Ind.—Indianapolis & Cincinnati 
Traction Co. v. Thompson, 134 N. 
E. 514, 81 Ind.App. 498. 

N.T.—In re Baker's Estate, 297 N. 
T.S. 353, 252 App.Div, 38, amended 
on other grounds 300 N.T.S. 992, 
252 App.Div. 38. 

Hashand who had deserted wife 

prior to her death retained nominal 
right to bring death action, but dis¬ 
qualified himself as a member of the 
class having a beneficial interest in 
proceeds, since basis of recovery for 
wrongful death is family relation, 
and deserting husband was no long¬ 
er a member of the family group.— 
McEadden v. May, 189 A. 483, 325 
Pa. 145. 

As preferred beneficiary 

Th .2 statute requiring distribution 
of damages recovered for wrongful 
death as if unbequeathed assets, 
subject to provision that damages 
for death of one leaving surviving 
wife or husband, but no children, 
shall be for sole benefit of surviving 
spouse, does not entitle wife aban¬ 
doning husband to entire amount 
of damages recovered for his death. 
—In re Baker's Estate, 297 N.T.S. 
353, 252 App.Div. 38, amended on 
other grounds 300 N.Y.S. 392, 262 
App.Div. 38. 

Separation insnlficient 
Where evidence sustained finding 


that .widow who was living separate 
and apart from deceased at time of 
his death had not deserted deceased, 
widow, and not administratrix, was 
entitled to fund paid as compromise 
settlement for deceased's death in 
automobile accident.—^Mitchell v. 
Kennedy, 186 S.E. 40, 166 Va. 346. 

16. N.Y.—In re Hess’ Estate, 257 
ISr.Y.S. 278, 143 Misc. 335. 

Improvidence of father immaterial 
That father might not make pru¬ 
dent use of funds did not preclude 
him from participating in recovery 
for infants' wrongful deaths.—In re 
Hess' Estate, supra. 

17. N.Y.—In re Hess' Estate, su¬ 
pra. 

18. N.C.—^Avery v. Brantley, 131 S. 
E. 721, 191 N.C. 396. 

18. Tenn.—Haynes v. Walker, 76 
S.W. 902. Ill Tenn. 106. 

17 C.J. p 1223 note 50 [b], 

SO. Pa.—^Kober’s Estate, 17 Pa.Dist. 
184. 

21. Iowa.—^In re Cook, 101 N.W. 
747, 126 Iowa 158. 

Distributed as after-acanired prop¬ 
erty 

Under statutes of this kind, the 
recovery will be distributed in ac¬ 
cordance with the provisions of de¬ 
cedent's will as If it were after- 
acquired property.—^In re Cook, su¬ 
pra. 

22. La.—^Martin v, Yazoo & M. R. 
Co., App., 181 So. 571—Nelms v. 
Boswell,‘ 136 So. 146, '17 La.App. 
480. 

Separate awards 

Although deceased’s widow joined 
adult children and sued individually 
and as natural tutrix of minor chil¬ 
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dren for judgment in globo against 
tort-feasor, damages would be 
awarded separately to widow, indi¬ 
vidually and as tutrix, and to each 
adult child.—^Nelms v. Boswell, su¬ 
pra. 

Apportionment held proper 
Wash.—Schultz v. Western Farm 
Tractor Co., 190 P. 1007, 111 Wash. 
351, 14 A.L.R. 514. 

Apportionment held improper 

Where widow not entitled to take, 
award should have been made on 
theory that son was sole beneficiary. 
—Meisenhelder v. Chicago & N. W. 
Ry. Co., 213 N.W. 32, 170 Minn. 317, 
51 A.L.R. 1408. 

23. Cal.—Rose v. San Diego Elec¬ 
tric Ry. Co., 24 P.2d 838, 133 Cal. 
App. 646. 

Ill.—Mugaviro v. Chicago, B. & Q. 

R. Co., 239 Ill.App. 544. 

17 C.J. p 1225 note 65. 

24. Cal.—Robinson v. Western 

States Gas & Electric Co., 194 P. 
39, 184 Cal. 401. 

Ill.—Garnhart v. Reeves, 5 N.E.2d 
855, 288 Ill.App. 159—Mugaviro v. 
Chicago, B. & Q. R. Co., 239 Ill. 
App. 544. 

Mich.—-Jewell v. Rogers Tp., 175 N. 
W. 151, 208 Mich. 318. 

Joint action 

Where both father and mother 
were killed, and death action was 
properly instituted in name of chil¬ 
dren jointly, general verdict should 
be returned and not one for each of 
children.—Tomlinson v. Northwest¬ 
ern Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 

25. Ga.-^entral of Georgia Ry. 
Co. V. Goens, 119 S.E. 669, 30 Ga. 

I App. 770. 

17 C.J. p 1225 note 66. 
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ployers’ Liability Act,26 altbough the jury may 
make such apportionment^^ and on proper request 
at the trial should do so.28 Likewise the statute 
does not require that the court shall apportion the 
recovery among the beneficiaries although it is usu¬ 
ally done.29 

Under the statutes of several jurisdictions, the 
recovery is to be apportioned among the several 
beneficiaries in such shares or amounts as the 
court or jury shall find.^O The distribution is gen¬ 
erally of no concern to defendant, and a failure 
to apportion the damages is not reversible error 
as to him,21 unless he can show that he has been 
injured by such failure,22 the statute sometimes 


providing that where there has been no apportion¬ 
ment the case should be sent back to the trial court 

for apportionment.22 

Generally speaking, defendant cannot complain 
of the manner in which the recovery is apportioned 
between the beneficiaries,24 where the damages 
awarded as a whole are not excessive,25 or where 
the facts justified the submission of the issue as to 
whether each of the beneficiaries had suffered a 
loss.26 Where, however, the damages apportioned 
to one beneficiary are excessive, thereby rendering 
the entire verdict excessive, there is prejudicial er¬ 
ror requirmg reversal of the entire judgment.27 


26. Ind.—Cincinnati, I. & W. R. Co. 
V. Little, 131 N.E. 762, 190 Ind. 
662. 

La.—Jones v. Kansas City Southern 
Ry. Co., 78 So. 568, 143 La. 307. 
Mo.—Siberell v. St. Louis-San Fran¬ 
cisco Ry. Co., 9 S.W.2d 912, 320 
Mo. 916. 

W.Va.—Chafln v. Norfolk & W. Ry. 

Co., 93 S.E. 822, 80 W.Va. 703. 

17 C.J. p 1225 note 67. 

27. Ala.—Mobile & O. B. Co. v. 
Williams, 129 So. 60, 221 Ala, 402, 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly's Adm'x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville 
& N. R. Co. V. Jolly, 51 S.Ct. 26, 
282 U.S. 847, 75 L.Ed. 751. 

N.C.—Strunks v. Payne, 114 S.E. 
840, 184 N.C. 582—Moore v. Direc¬ 
tor General of Railroads, 103 S. 
E. 444, 179 N.C. 637, certiorari de¬ 
nied Director General of Rail¬ 
roads v. Moore, 41 S.Ct. 13, 254 

U.S. 640, 65 L.Ed, 452, 

Okl.—Lusk V. Bandy, 184 P, 144, 74 
Okl. 299, 76 Okl. 108. 

Verdicts under different statutes 
In action against two railroads 
for death of an employee engaged in 
interstate commercre, where a ver¬ 
dict against both for twenty thou¬ 
sand dollars was apportioned as 
against one, hut not as against the 
other, the fact that, the jury ap¬ 
portioned to the widow eleven thou¬ 
sand eighty-two dollars of the ver¬ 
dict against defendant liable under 
the federal Employers’ Liability Act 
while under the state statute she 
was entitled to only.seven thousand 
three hundred twenty-seven dollars 
of the verdict against the other de¬ 
fendant, did not afford ground for 
objection on the theory that it op¬ 
erated to her benefit to the preju¬ 
dice of the children.—Cott v, Erie 
B. Co., 179 N.Y.S. 488, 189 App.Div. 
571. 

Propriety suggested but uot decided 
U.S.—Chesapeake & O. R. Co. v. Kel¬ 
ly, Ky, 36 S.Ct. 630, 241* U.S. 485, 
60 L.Ed. 1117, L.R.A.1917F 367. 

28. N.C.—Horton v. Seaboard Air 


Line Ry Co., 95 S.E. 883, 175 N. 
C. 472, certiorari denied Seaboard 
Air Line Ry. Co. v. Horton, 39 S. 
Ct. 8, 248 U.S. 553. 63 L.Ed. 418, 
and dismissed 40 S.Ct. 180, 251 U. 
S. 566, 64 L.Ed. 417. 

W.Va.—Chafin v. Norfolk & W. Ry- 
Co., 93 S.E. 822, 80 W.Va.. 703. 

29. U.S.—Sabine Towing Co. v. 
Brennan. C.C.A.Tex., 85 P.2d 478, 
certiorari denied in part Brennan 

V. Sabine Towing Co., 57 S.Ct. 191, 
299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 57 S.Ct. 234, 300 U.S. 
624, 81 L.Ed. 459—Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in 
part 57 S.Ct. 191, 299 U.S. 535, 81 
L.Ed. 394, reversed on other 
grounds 57 S.Ct. 452, 300 U.S. 342, 
81 L.Ed. 685. 

Difference in ages of young chil¬ 
dren should not be made the basis 
of a distinction in apportioning an 
award.—Sabine Towing Co. v. Bren¬ 
nan, supra—^Van Beeck v. Sabine 
Towing Co., supra. 

Where children are of advanced 
age a greater award to the widow is 
proper.—Sabine Towing Co. v. Bren¬ 
nan, supra—Van Beeck v. Sabine 
Towing Co., supra. 

Where expectancies are different 
among the beneficiaries in the class 
entitled to recover, it is proper to 
apportion the recovery among them. 
—Sabine Towing Co. v. Brennan, su¬ 
pra—^Van Beeck v. Sabine Towing 
Co., supra. 

Apportionment sustained 
U.S.—Sabine Towing Co. v. Brennan, 
supra—^Van Beeck v. Sabine Tow¬ 
ing Co., supra. 

30. Fla.—Pidcock-Jones Co. v. Wat¬ 
son, 193 So. 305. . 

Ky.—^Veron’s Adm’r v. Veron, 14 S. 

W. 2d 185, 228 Ky 56. 

Okl,—Tackett v. Tackett, 50 P.2d 
293, 174 Okl. 51. 

Va.—Norfolk Squljiern R. Co. v. 

Lewis, 141 S.E. 228, 149' Va. 318. 
17 C.J. p 1225 note 69. 
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Effect of failure of jury to appor¬ 
tion 

(1) In some states if jury fails 
to do so, distribution must be made 
according to general statute of de¬ 
scent and distribution. 

Okl.—Tackett v. Tackett, 50 P.2d 
293, 174 Okl. 51. 

Va.—Powell V. Powell, 4 S.E. 744, 
84 Va. 415. 

(2) In such case a widow who, as 

administratrix, recovered judgment 
for wrongful death in lump sum 
on behalf of herself and deceased's 
minor child by another wife was 
held estopped to say that their re¬ 
spective detriment was otherwise 
than as fixed in statute of descent 
and distribution as applied to per¬ 
sonalty of deceased, notwithstanding 
deceased had not supported his mi¬ 
nor child.—Tackett v. Tackett, su- 
pra. ^ 

31. Ala.—Mobile & O. R. Co. v. 

Williams,. 129 So. 60, 221 Ala. 402. 
Ind.—Cincinnati, I. & W. R. Co. v. 

Little. 131 N.E. 762, 190 Ind. 662. 
Tex.—Moreman Gin Co. v. Brown, 
Civ.App., 291 S.W. 946. 

Va.—Norfolk Southern R. Co. v. 

Lewis, 141 S.E. 228, 149 Va. 318. 
17 C.J. p 1225 note 70. 

Contra Houston & T, C. R. Co. v. 

Moore, 49 Tex. 31, 30 Am.R. 98. 
38. Ala.—Mobile & O. R. Co. v. 

Williams, 129 So. 60. 221 Ala. 402. 
17 C.J. p 1226 note 71. 

33. Va.—Norfolk Southern R. Co. v. 
Lewis, 141 S.E. 228, 149 Va. 318. 

34. Tex.—Jefferson & N. W. Ry. 

Co.’ V. Blair, Civ.App., 224 S.W. 
546, dismissed for want of juris¬ 
diction. 

17 C.J- p 1226 note 73. 

35. Tex.—Jefferson & N.“ W. Ry. 

Co. V. Biair; suprh. 

17 C.J. p 1226 note 74. 

'36. Tex.—^Internationa,! & G- N. R. 
Co. V. Munn, 102 S.W. 442, 46 Tex. 
Civ.App, 276. , , 

37. Ky.—Pittsburgh, C. C. &c St. L. 
R. Co. V. Cpllard, 185 S.W. 1108, 
170 K^y.^ 239. ' 
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Notwithstanding failure of the judgment to ap¬ 
portion the proceeds among the beneficiaries, the 
representative properly instituting the action for 
death without making the beneficiaries parties is 
entitled to receive the amount of recovery from de¬ 
fendants. pn payment of the recovery to the rep¬ 
resentative neither the defendant in the action nor 
the attorneys for the representative is under any 
duty to see that proper distribution is made of the 
proceeds.^s 

d. Jurisdiction and Procedure 

In accordance with the statutes and practice In the 
particular jurisdiction, distribution to the beneficiaries 
entitled to a fvind recovered by a representative or statu¬ 
tory trustee is made by the probate court, or by the 
trial court, or by the court having Jurisdiction of the 
cause of action, for death where the recovery is by a 
settlement. It has also been held that the beneficiary 
may recover his share by an action against the per¬ 
sonal representative and that, on the other hand, the 
personal representative may go info equity for instruc¬ 
tions as to distribution. 


The trust under which the personal representa¬ 
tive or other statutory plaintiff holds the damages 
which may be recovered may be enforced by the 
beneficiaries,^^ and it has been held that the trus¬ 
tee is entitled to instructions from a court of equi¬ 
ty or other appropriate court as to the proper dis¬ 
tribution.^^ 

Where the statute so provides, jurisdiction of 
proceedings for the apportionment or distribution 
of the recovery among the beneficiaries is vested 
in the probate court,but in the absence of such 
a provision it has been held that the probate court 
is without jurisdiction to direct distribution of the 
proceeds^2 qj- to require the personal representative 
to account therefor,^^ on the ground that the re¬ 
covery does not inure to the benefit of the dece¬ 
dent’s estate but inures solely to the specified bene¬ 
ficiaries. It has also been held that while the fund 
may be administered in the probate court that 
court has no power to distribute it.^^ 


Tex.—Jefferson & N. W. Ry. Co. v. 
Blair, Civ.App.,' 224 S.W. 546, dis¬ 
missed for want of jurisdiction. 

38, Wash.—Hansen v. Stimson Mill 
Co., 81 P.2d 855, 195 Wash. '621'. 

Beneficiaries not parties * 

Beneficiaries who are entitled to 
share in judgment recovered under 
wrongful death statute are not par¬ 
ties ,to the action, as respects de¬ 
fendant's .liability to beneficiary who 
has received no share in a judgment 
recovered by deceased's personal rep¬ 
resentative.—Hansen ,v. Stimson Mill 
Co., supra. 

39, U.S.—Mann v- Minnesota Elec- | 

trie Light & Power Co., C.C.A.Okl., 
43 F.2d 36. ' . 

—Sykes v. Jameson, 94 S.W.2d 
718, 192 Ark. 631—Adams v. Shell, 
33 S.W.2d 1107, 182 Ark. 959. 

Ind.—Jeffersonville, M- & !• v. 

Hendricks, 41 Ind. 48. 

Ky,—Napier's Adm’r v. Napier’s 
Adm’r, 275 S.W. 379, 210 Ky. 168. 
Tenn.—Powell v. Blake, 33 S.W.2d 78, 
161 Tenn. 516. 

40, Ark,—^Law v. Wynne, 83 SW.2d 
61, 190 Ark., 1010. 

Okl.—^tna Casualty & Surety Co. v. 
Young, 231 P. 261, 107 Okl. I5l. 

Effect of decree » 

When administrator receives mon¬ 
eys collected und®^ Comp.St.l921 § 
824, and next of kin and their re¬ 
spective parts are not- disclosed in 
judgment, he may sue in equity < to 
determine cestui que trusts and pro¬ 
portion each is entitled to, which 
will protect such administrator ih 
disbursing such fund except as to 
such cestui dtie trust not. a party to 
such feuit and on whoiti mo service 
either actual or constructive is had. 


—^^tna Casualty & Surety Co. v. 
Young, supra. 

41. Ind.—Smith v. Cleveland, C., C. 

& St. L. Ry. Co., 117 N.E. 534, 67 
Ind.App. 397. 

N.Y.—In re Schiffrin's Estate, 272 N. 

y.S. 583, 152 Mi'se. 33. 

17 C.J. p 1226 note 80. 

Determination of persons entitled 

(1) The determination of the per¬ 
sons entitled is a matter for the pro¬ 
bate court. 

Ill.—Conant v. Griffin, 48 Ill. 410, 

Ind.—Smith v. Cleveland, C., C. & St. 

L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 397. 

(2) The surrogate's court may de¬ 
termine the question of abandonment 
by a father of decedent child with¬ 
out rega,rd to an adjudication in the 
family court requiring , support by 
the father, and the burden of proof 
of abandonment is on the, person al¬ 
leging it.—^In re Schiffrin's Estate, 
272 N.Y.S. 583; 152 Misc. 33. 

Proceeds of settlement under federal 

statutes 

(1) Surrogate's court will resort 
to federal statute to determine power 
to fix respective rights of decedent’s 
dependents.—In re Nelson, 5 N.Y.S.2d 
398, 168 Misc. 161. 

(2) Surrogate's court may ap¬ 

portion between dependents amount 
received in settlement of stevedore's 
death under federal statutes.—^In re 
He Martino’s Estate, aSi.N.Y.S^ 862', 
142 Misc. ,431. - ’ ■ ' | 

(3) Probate equrt majy adjust ac¬ 

counts of jadminlstTafrix cf estate of 
fisherman as to proceeds of settle¬ 
ment ,o$ claim for fisherman’s death 
on high. seas.^Ashley v. Collins, 197 
;N.H. 434, 292 Mass. 67. ! 

< (4) Surrogate's court may deter-1 
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mine apportionment of amount re¬ 
ceived in settlement of claim of 
death of seaman by accident on ves¬ 
sel in* interstate commerce within 
territorial limits of New York state. 

,—In re Nelson, supra. 

“Where no a^pportionment in judg¬ 
ment 

Where wife of deceased, as <ad- 
ministratrix, recovered judgment 
against defendants for husband's 
wrongful death, and judgment, did 
not specify amount to go to each 
beneficiary, administratrix was en¬ 
titled to receive lump sum and have 
apportionment in probate court.— 
Hansen v. Stimson Mill Co.,' 81 P.2d 
855, 195 Wash. 621. 

42. Minn.—Masek v. Hedlund, 202 
N.W. 732„ 162 Minn. 291. 

N.J.—Capraro v. Propati, 13 A. 2d 
318, 127 N.J.Eq, 419, reversing 8 
A. 2d 52, 126 N.J.Eq. €7—In re 

Capraro's Estate, 172 A. 907, 11^ 
N.’J.Eq. 259, affirmed 180 A. 830, 
119 N.J.Eq. 82. 

17 C.J. p 1227 note 81. 

County court 

Moneys recovered by administrator 
under Comp.St.l921 § 824, do not be¬ 
long to estate of deceased, and coun¬ 
ty court has no jurisdiction over ad¬ 
ministrator in maintenance of such 
suit or settlement of such claims or 
distribution of such moneys.—^^tna 
Casualty & Surety Co. v. Young, 231 
P. 261, 107 Okl. 161. 

43. Md.^—^Dronenburg v. Harris, 71 
A. 81, 108 Md. 597. 

17 C.J. p 12'27 note 82. 

44. N.J.—In re Capraro's Estate,, 
172 A. 907, 908, 116 N.J.Eq! 259, af¬ 
firmed 180 A. 830, 119 N.J.Eq. 82. 
“Jurisdiction to otder distribution 

is a judicial function separate and 



§ 37 


DEATH 


25 C.J.S. 


Under some statutes, the jurisdiction to distrib¬ 
ute the fund is in the trial court,^5 or the court 
having jurisdiction of the cause of action for the 
death, in cases where recovery is had by compro¬ 
mise and settlement without action brought,it 
having been said that local jurisdiction over the 
action gives jurisdiction over its proceeds and 
hence over their disposal.'^'^ Commencement of an 
action is not necessary to confer jurisdiction to or¬ 
der distribution of the fund and executors and ad¬ 
ministrators who receive money in settlement of 
damages for death by wrongful act are officers of 
the court and may be required to account for and 
distribute the fund in a summary proceeding in ac¬ 
cordance with the rules of court.^^ 

A beneficiary may recover his share by an ac¬ 
tion against the personal representative, or other 
statutory trustee of the recovery.^9 

^ The sheriff who has collected the judgment may 
maintain a bill of interpleader to determine con¬ 
flicting claims made by rival beneficiaries.^® 

Expenses, Under some statutes, the surrogate’s 
court has power to determine and fix the reason¬ 


able expenses of the action and other items made 
a charge against the fund.^l 

§ 38 . Persons Liable 

a. In general 

b. Corporations 

c. Municipalities; states 

d. Principal or master 

a. In General 

In general one who may be liable in an action under 
a death act must be one who would have been liable 
for the wrongful act occasioning the death had death not 
ensued. 

The presence of a natural person or corporation 
whose wrongful act, negligence, or default caused 
the death is an essential element of the statutory 
cause of action,and, as a general rule, subject to 
certain exceptions and qualifications growing out 
of the wording of particular statutes, which are 
considered in subdivisions b to d of this section, 
the person or persons, including corporations, who 
would have been liable to decedent for the injury 
if death had not ensued are liable in the statutory 


distinct from the supervisory powers 
over administrator’s accounts. Dis¬ 
tribution is not made by any au¬ 
thority or power inherent in the 
orphan’s court.”—In re Capraro’s Es¬ 
tate, supra. 

45. Minn.—Masek v. Hedlund, 202 
N.W. 732, 162 Minn. 291. 

Pa.—MePadden v. May, 189 A. 483, 
325 Pa. 145. 

17 C.J. p 1227 note 83. 

CoTurt has power over own Judgments 
Distribution may be compelled by 
court in which recovery was had, a 
court having: control and power to 
enforce its own judg-ments.—^Adams 
V. Shell, 33 S.W.2d 1107, 182 Ark. 
959. 

46. Minn.—Lepper v. Chicago, B. & 
Q. R. Co., 222 N.W. 643, 176 Minn. 
130—State v. Ramsey County Dist. 
Ct., 131 N.W. 381, 114 Minn. 364. 

47. N.H.—Saloshin v. Houle, 155 A. 
47, 85 N.H. 126. 

43. Minn.—State v. Ramsey County 
Dist. Ct, 131 N.W. 381, 114 Minn. 
364. 

17 C.J. p 1227 notes 85, 86. 

49. Ky,—^Veron’s Adm’r v. Veron, 
14 S.W.2d 185, 228 Ky. 56. 

17 C.J. p 1227 note 87. 

Bar by limitations 

(1) As a trust fund, limitations 
does not operate to prevent bene¬ 
ficiaries from recovering share.— 
Sykes V. Jameson, 94 S.W.2d 718, 
192 Ark, 631. 

(2) The statute providing that 
certain enumerated actions should be 


brought within six years did not bar 
action by deceased’s wife against de¬ 
ceased’s administratrix, who had con¬ 
tracted a subsequent and illegal mar¬ 
riage with deceased about twenty 
years before his death, to recover a 
distributive share of funds received 
by administratrix in settlement of an 
action under the death act.—Cap rare 
V. Propati, 8 A.2d 52, 126 N.J.Eq. 67, 
reversed on other grounds 13 A.2d 
318, 127 N.J.Eq. 419. 

Interest on proceeds 

Beneficiaries suing representative 
for share of proceeds are entitled to 
their proportionate share with in¬ 
terest from date proceeds were re¬ 
ceived.—Powell V. Blake, 33 S.W.2d 
78, 161 Tenn. 516. 

Proof of status necessary 
Pa.—Leiby v. Hanlon, 24 Pa.Dist. & 
Co. 508. 

50. Miss.—^Howard v. Kelly, 71 So. 
391, 111 Miss. 285—Kelly v. How¬ 
ard, 54 So. 10, 98 Miss. 543, Ann. 
Cas.l913B 229. 

51. N.Y.—In re Peterson’s Estate, 
13 N.Y.S.2d 965, 257 App.Div. 449— 
In re Ehret’s Estate, 285 N.Y.S. 
570, 158 Misc. 308, afiirmed 288 N. 
y.S. 122, 247 App.Div. 456. 

Attorney’s fees 

N.Y.—In re Peterson’s Estate, 13 N. 

Y.S.2d 965, 257 App.Div. 449. 
Contracts by administrator as to 
fees 

(1) Administrator has no power to 
bind estate by contract with attor¬ 
ney retained to bring action in view 
of statute providing that compensa¬ 
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tion of attorney in such case may 
be fixed by the surrogate.—^In re 
Peterson’s Estate, supra. 

(2) The statutory provision will be 
read into any contract between ad¬ 
ministrator and an attorney in re¬ 
gard to fees.—In re Peterson^s Es¬ 
tate, supra. 

(3) Father of decedent who was 
an administrator of decedent’s estate 
and beneficiary thereof could by 
contract with attorney bind father’s 
own interest in cause of action 
against state for wrongful death of 
decedent, but could not charge in¬ 
terest of decedent’s mother therein 
beyond the limits of reasonable val¬ 
ue of the services as determined by 
the surrogate.—In re Peterson’s Es¬ 
tate, supra. 

Puueral expenses 

Under the New York statute, sur¬ 
rogate alone has authority to deter¬ 
mine sum to be allowed for funeral 
expenses,—Matter of MacDonald, 101 
N.Y.S. 275,*51 Misc. 318. 

Proof required 

In proceeding for accounting and 
distribution of settlement, proof 
must be furnished respecting pay¬ 
ment or. nonpayment of reasonable 
expenses of action or settlement and 
reasonable funeral expenses.—In re 
Phillips' Estate, 258 N.Y.S. 638, 143 
Misc. 824. 

52. N.Y.—Greco v. S. S. Kresge Co., 

12 N.E.2d 557, 277 N.Y. 26, 115 A 

L.R. 1020, atfirming 297 N.Y.S. 258, 

251 App.Div. 667, aifirming 293 N. 

Y.S. 53, 161 Misc. 781. 
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action for the death.^s Conversely, and apart from One who aids or abets a wrongful act from which 
any special provision of the statute creating the death results is equally liable in damages with the 
cause of action, one is not liable in a death action person who actually perpetrates it.^^ 
if he would not have been liable for the injuries The rights and liabilities of several defendants 
to decedent had he lived.^^ as among themselves are matters distinct and apart 


53. Colo,—Friedrichs v. Denver 
Tramway Corporation, 27 P.2d 497, 
93 Colo. 539. 

Tex.—Consolidated Underwriters v. 
Kirby Lumber Co., Com.App., 267 

S.W. 703, reversing, Civ.App., 250 
S.W. 476—Avery v. City of Port 
Arthur, Civ.App., 266 S.W. 578. 

17 C.J. p 1229 note 12. 

Innocent defendant 

Ordinarily, where two perso|is are 
sued, charged with committing a 
tort such as an assault causing 
death, if the evidence shows that 
one is guilty and the other not, one 
may be relieved from liability, eith¬ 
er by the court, or the jury, and the 
other held.—Hinnah v. Seaba, 188 N. 
W. 909, 193 Iowa 1206. 
l^ender of instrumentality 

That employer borrowed gravel 
car, which ran over employee, from 
railroad, was -insufficient to estab¬ 
lish liability against railroad for em¬ 
ployee’s death.—^Dicken v. Missouri 
Pac. R. Co., 69 S.W.2d 277, 188 Ark, 
1.035. 

Owner and operator of motor vehi¬ 
cle 

(1) A motor truck owned by a pe¬ 
troleum company and used to con¬ 
vey its goods to customers is in¬ 
cluded within the term “other vehi¬ 
cle,” as used in a statute making the 
owner of any railroad, steamboat, 
stagecoach, or “other vehicle for the 
conveyance of goods or passengers,” 
liable for death caused by negli- 

. gence.—Magnolia Petroleum Co. v. 
Hamilton, Civ.App., 251 S.W. 597, af¬ 
firmed Hamilton v. St. Louis, S. F. & 

T. R. Co., 283 S.W. 475, 115 Tex. 
455. 

(2) Under such a provision, a pro¬ 
prietor to be liable need not have 
been engaged in the business of a 
public or common carrier.—Sid 
Westheimer Co. v. Piner, Tex.Civ. 
App., 240 S.W. 985, affiimed, Com. 
App., 263 S.W. 578. 

(3) Thereunder an electric com¬ 
pany having separate corporate ex¬ 
istence and not owning or operat¬ 
ing street railroad, although fur¬ 
nishing it power, etc., is not liable 
for death of one killed by negligence 
of railroad's motorman.'—Corsicana 
Transit Co. v. Walton, Tex.Civ.App., 
189 S.W. 307, affirmed Walton v. 
Corsicana Transit Co., Com.App., 222 
S.W. 979. 

(4) Individual, operating motor ve¬ 
hicle in public transportation with 
such unskillfulness, negligence, or 
criminal intent that death of some 
person results from injury oc¬ 


casioned thereby, is liable whether 
he owned vehicle or was employed by 
owner or user thereof to operate it. 
—Wallace v. Woods, 102 S.W.2d 91, 
340 Mo. 452. 

(5) Children may maintain action 
for their mother's death caused by 
motorist who borrowed automobile 
from another, both parties being 
jointly and severally liable for mo¬ 
torist's negligence under imputed 
negligence provision of statute.— 
Kerrison v. Unger, 27 P.2d 927, 135 
Cal.App. 607. 

Master or employer 

Under Illinois statute for wrongful 
death, administrator of servant may 
recover against master for death 
occurring by master's negligence.— 
Menard v. Goltra, .40 S.W.2d 1053, 
328 Mo. 368. 

Receivers 

(1) The statutes sometimes make 
receivers of railroads liable for death 
arising out of operation of the road 
under circumstances which would 
, render the railroad liable. 

H.J.—Little V. Dusenberry, 46 N.J. 

Law 614, 50 Am.R. 445. 

Ohio.—Murphy v. Holbroo-k, 20 Ohio 
St. 137, 5 Am.R. 633. 

Tex.—Lancaster v. Carter, Com.App., 
255 S.W. 392, affirming, Civ.App., 
237 S.W. 634—Baker v. Adkins, 
Civ.App., 278 S.W. 272. 

17 C.J. p 1229 note 12 [e] (2). 

(2) Under an earlier Texas stat¬ 
ute, it was held that an action for 
wrongful death could not be main¬ 
tained against the receiver of a rail¬ 
road under the provision giving such 
right of action against the^ “proprie¬ 
tor, owner, charterer, or hirer” of 
any railroad. 

U.S.—Burke v. Dillingham, Tex., 60 
F. 729, 9 C.C.A. 255—^Allen v. Dil¬ 
lingham, Tex., 60 P. 176, 8 C.C.A. 
544. 

Tex.—Houston & T. C. R. Co. v. Rob¬ 
erts, 19 * S.W. 512—^Yoakum v. 
Selph, 19 S.W. 145, 83 Tex. 607— 
Turner v. Cross, 18 S.W. 578, 83 
Tex. 218, 15 L.R.A. 262—Dilling¬ 
ham V. Blake, Civ.App., 32 S.W. 77, 
error refused-’—Brown v. Record, 
Civ.App., 23 S.W. 704—Campbell v. 
Davis, Civ.App:, 22 S.W. 244— 
Texas & P. R. Co. v. Thedens, Civ. 
App., 21 S.W. 132—Bonner v. 
Thomas, 20 S.W. 722, 1 Tex.Civ. 
App. 269. 

(3) Under such statute as amend¬ 
ed the receiver of a lumber company 
owning a short line industrial rail¬ 
road from its plant is liable for death 
through negligence of servants op- 

1129 


erating the road.—Kirby Lumber Co. 

V. Owens, 120 S.W. 936, 56 Tex.Civ. 
App. 370. 

(4) The amendment does not au¬ 
thorize a suit against the receiver of 
a corporation other than one in con¬ 
trol of a railroad, even for his own 
negligence.—Parker v. Dupree, 67 S. 

W. 185, 28 Tex.Civ.App. 341. 

54. Ala.—Brewer v. Varner, 93 So. 
448, 207 Ala. 466. 

Ill.—Mercer v. Meinel, 214 Ill.App, 
532, affirmed 125 N.E..288, 290 Ill. 
395. 

Mo.—Perkins v. Wilcox, 242 S.W. 974, 
294 Mo. 700. 

Owner of building 
Contract by owner of a building, 
after it was destroyed by fire, ac¬ 
cepting an offer for the material, to 
be removed by offeror, was a sale, 
and not a contract of hire for de¬ 
molishing the building, so that own¬ 
er was not liable under Rev.Civ.Code 
arts 670, 2322, for the killing of a 
passer-by by falling of a cornice 
from partly demolished building.— 
Marshall v. Louisiana State Rice 
Milling Co., 81 So. 331, 144 La. 828. 
Vendor or seller 

(1) The grantor of realty in a de¬ 
fective condition making no repre¬ 
sentations to grantee is not liable to 
tenant of grantee for death to child 
of such tenant.—Mercer v. Meinel, 
214 Ill.App. 532, affirmed 125 N.E. 
288, 290 Ill. 395. 

(2) Liability for negligence gen¬ 
erally see the C.J.S. title ISTegligence 
§ 93, also 45 C.J. p 881 notes 78-85. 
Predecease of wrongdoer 

(1) Statute permitting recovery by 
administrator against “person” who 
caused death by wrongful act did 
not permit recovery from adminis¬ 
tratrix of wrongdoer predeceasing 
claimants' intestates, since corpse is 
not “person” and dead person could 
not be liable, nor could cause of ac¬ 
tion arise against person who did 
not exist.—Martinelli v. Burke, 10 IST. 
E.2d 113, 298 Mass. 390, 112 A.L.R. 
341. 

(2) Abatement or survival of 
cause of action on death of wrong¬ 
doer see infra § 84. 

55. Mo.—Gray v. MicDonald, 16 S. 
W. 398, 104 Mo. 303, affirming 28 
Mo-App. 477. 

Joint tort-feasor 

Tex.—Anderson v. Smith, Civ.App., 
231 S.W. 142, error refused. 

Mere presence insufficient 
Ala.—Brewer v. Varner, 93 So. 448, 
207 Ala. 466. 
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from the rights of plaintiff against any one or all 
of them.^^ 

Parent or chili. It has been held that where an 
unemancipated child cannot sue a parent for torts 
committed against him, see the CJ.S. title Parent 
and Child § 61, also 46 CJ. p 1324 note 43-p 1325 
note 47, no action for death of such a child can be 
maintained against a parent by the other parent or 
the personal representative of the deceased child.^'^ 
The personal representative, however, may sue a 
parent on behalf of the beneficiary children for 
death of the other parentOn the other hand, 
notwithstanding that a parent cannot maintain an 
action against an unemancipated child who was 
living with the family for personal injuries caused 
by such child it has been held that the administra¬ 
tor of the estate of a deceased parent of such a 
child may maintain an action for the death of the 
parent against the child,.and that such a child 
can be sued for the death of another minor child, 
even though the parents are the beneficiaries.^^ 
Such disability of a child from suing his parent 
does not disable a child of a deceased mother re¬ 
siding with the mother’s parents, from suing the 
husband of decedent who was not father of the 
child.®^ A statute prohibiting unemancipated chil¬ 
dren from suing parents while they are living does 


not prevent a suit by or on behalf of such chil¬ 
dren against the estate of a parent for the death 
of the other .®2 

That defendant, an emancipated child, would 
participate in the recovery by the representative 
of deceased parent has been held not to affect the 
right to maintain the action against him. 63 

Husband or wife. The rule prohibiting' a mar¬ 
ried woman from suing her husband for a tort 
against her personally, discussed in the CJ.S. title 
Husband and Wife § 396, also 30 CJ. p 954 note 
32-p 955 note 48, has been held not to prevent the 
representative of a deceased person from recover,- 
ing in an action for death where the sole bene¬ 
ficiary is the wife of defendant.®^ 

b. Corporations 

Corporations unless Within statutory exceptions are 
liable in death actions as individuals. 

Many statutes specifically provide that corpora¬ 
tions shall be liable in an action for death,6^6 
whether so specifically mentioned or not, corpora¬ 
tions equally with individuals are liable for caus¬ 
ing death, being included in the general terms 
^‘person” or '^another” as used in the statutes in 
referring to the persons made liable.66 This, is 


56. Pa.—Sell V. Pahs, 55 Montg'.Co. 
372. 

57. Ga.—Chastain v. Chastain, 177 
S.E. 828, 50 Ga.App. 241. 

Mother living in lawful wedlock 
with child's father could not main¬ 
tain action ag’ainst father for death 
of five-year-old unemanicipated child 
resulting from father’s negligence. 
—Chastain v. Chastain, supra. 

58. Pa.—Minkin v. Minkin, 7 A. 2d 
461. 

58. Mass.—^Arnold v. Jacobs, 26 N. 
E.2d 316—Oliveria v. Oliveria, 26 
K.E.2d 766, 768. 

Beason for rule 

(1) “What has been said of the 
first case is not decisive of the sec¬ 
ond. The second action is for the 
death of the defendant’s father. The 
reasons of the public policy which 
forbid actions between parent and 
minor child for personal injury 
•caused by negligence apply with 
diminished force where the action is 
foir deAth caused either by negli¬ 
gent^ or by wilful, wanton or reek- 
lass act add is brought not only for 
fhe benefit of a surviving wife or 
husband but of all the next of kin 
by an executor or administrator ap¬ 
pointed by the Probate Court. 

. . . Even if a surviving parent is 

appointed executor or. admimstrator 
he - or she is not actirig in, a persop- 
sl capacity and in most in^staucss 


would be acting, at least in part, for 
the ultimate benefit of others than 
himself or herself. . . . The dif¬ 
ferences between the two types of 
action are substantial and bear upon 
the matter of public policy.”—Oli¬ 
veria V. Oliveria, supra. 

(2) “But there are still stronger 
reasons for a distinction. The right 
of action for death is created by 
statute and is governed by the terms 
of the statutes. . . . There are 

no exceptions based upon family re¬ 
lationship. The statute does not 
limit the remedy, as do the statutes 
of many jurisdictions, to instances 
where the deceased could have main¬ 
tained an action if he had lived. 
The action for death is not deriva¬ 
tive in character. . . . The cause 

of action does not arise^ until death 
occurs, when it springs into ex¬ 
istence by force of the statute. It 
is a different cause of action from 
any which the deceased ever had in 
his lifetime. . . . Recovery has 

been allowed for death coming with¬ 
in the terms of the statute where re¬ 
covery would have been denied for 
personal injury. Thus there may be 
liability for death caused by ordi¬ 
nary negligence in instances where 
the deceased, could ,have recovered 
only for gross negligence.”—Oliveifia 
V. Oliveira, ^upra. 

60. Wis.^Munsert V. Earmers Mut 
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Automobile Ins. Co., 281 N.W. 671, 
229 Wis. 581, 119 A.L.R. 1390. 

61. , Pa.—Bingler v. Hopper, 7 A.2d 
351, 336 Pa. 58. 

62. La.—Ruiz V. Clancy, 162 So. 734, 
182 La. 935, modifying, App., 157 
So. 737* 

63. N.Y.—Lo Galbo v. Lo Galbo, 246 
N.T.S. 565, 138 Misc. 485. 

64. Minn.—Albrecht v. Potthoff, 257 
N.W. 877, 192 Minn. 557, 96 A.L.R. 
471. 

65. Colo.—^Friedrichs v. Eenver 

Tramway Corporation, 27 P.2d 497, 
93 Colo. 539. ^ 

Act amounting to felony 

Under,Gen.St.l906 § 3415, Rev.Gen. 
St. 1920 § 4960, a corporation is made 
liable in damages for the death 
caused by the wrongful act of the 
agent, acting in his capacity of agent 
of such corporation, although the 
wrongful act causing the death may 
amount in law to a felony.—Stin¬ 
son V. Prevatt, 94 So. 656, 84 Pla. 
416. 

Common carrier tnay be sued un¬ 
der statute giving right of action 
against person or corporation for 
death caused by wrongful act, neg¬ 
lect, or default of another.—Fried¬ 
richs V. Denver Tramway Corpora¬ 
tion, 27 P.2d 497, 93 Colo. 539. 

66. I^.I.^--<phas^ V. Arberiqan Steam- 
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subject to the qualification, in some jurisdictions, 
as may be seen in subdivision d of this section, that 
a principal, master, or corporation is not liable for 
a death caused by the act or omission of an agent 
or servant. Of course, the agent or servant whose 
conduct caused the death must have been engaged 
in the corporate business in order to charge the 
corporation with liability.^'^ 

c. Municipalities; States 

Municipal corporations are frequently held fiable in 
statutory death actions. They are excluded under some 
statutes as not being persons or corporations as used 
therein. A state may assume liability for death by 
wrongful act. 

Statutes imposing liability on “persons or corpo- 
rations’' for death caused by wrongful act are usu¬ 
ally construed to extend such liability to municipal 
corporations,68 subject to the usual rules governing 
the liability of municipal corporations for torts,' 
treated in the title Municipal Corporations §§ 745- 
949, also 43 C.J. p 920 note 2-p 1326 note 58. In 
some jurisdictions, however, the statutory terms 


§ 38 

“person” or “another person,”®^ and even the term 
“persons or corporations,”'^*^ have been held not 
to include municipal corporations, which are, there¬ 
fore, not liable under the statute. 

Even where the death statute applies to munici¬ 
pal corporations, they are not liable for a death 
caused in the performance of governmental or pub¬ 
lic functions,unless the liability is specially im¬ 
posed, as in the case of highway statutes and the 

like.'^2 

States, States have sometimes assumed liability 
for injuries inflicted in such broad terms as to in¬ 
clude liability for death under circumstances which 
would have imposed liability on a private per son 

d. Principal or Master 

With some statutory exceptions, a master or a prin¬ 
cipal may be liable in a death action for acts of his 
servant or agent. 

In most jurisdictions a principal or master is 
liable for a death wrongfully caused by an agent 
or servant,*^^ in accordance with the general rules 


boat Co., 10 R.L. 79, 11 Am.R. 274, 
affirmed 16 Wall. 522, 21 L.Ed. 369. 
17 C.J. p 1229 note 16. 

67. Fla.—Stinson v. Prevatt, 94 So. 
656, 84 Fla. 416. 

17 C.J. p 1229 note 18. 

Exemplary damagres 

(1) Under Texas Const, art 16 § 

26, corporations are made liable to 
specified beneficiaries in exemplary 
damages for death canised' by willful 
act or omission or gros's negligence. 
Thereunder liability of corporation 
depends on whether conduct of em¬ 
ployee complained of was within 
scope of employee's authority.—-Mor¬ 
ton Salt Co. V. .Wells, Civ.App., 35^ 
S.W.2d 454, affirmed 70 S.W.2d 409,' 
123 Tex. 151. ‘ . 

(2) The relation to the corpora¬ 
tion of servant guilty of gross neg¬ 
ligence causing death need not be 
official.—Chronister Lumber Co. v. 
Williams, 288 S.W. 402, ^16 Tex. 207, 
answers tp certified questions con¬ 
formed to, Civ.iCpp., 28 S.W.2d 844. 

(3) Gross negligence of foreman, 
in operating train causing death, 
made corporation liable for ex¬ 
emplary damages.-—Chronister Lum¬ 
ber Co. V. Williams, supra, 

68. Minn.—KeeVer v. Mankato, 129 
KW.’158, 113 Minn. 65, 33 L.R.A., 
N.S., 339, Ann.Casa912A 216. 

17 C.J. p 1229 note 19. 

69. Me.—Chase ’ v. Inhabitants of 
Town of Litphfield, 182 A. 921,; 134 
Me. 122. 

Tex.T—Slate v. Ft. Worth, Civ.App,^ 

. 193 S.W. 1143. 

17 C.J. p 1229 note 21. . i 

70. Me.—Chase v. ihhabit^ts ' of j 


Town of Litchfield, 182 A. 921, 134 
Me. 122. 

Mass.—Donahue v. Newburyport, 98 
N.E. 1081, 211 Mass. 561, Ann.Cas. 
1913B 742. 

Tex.—City of Dallas v. Halford, Civ. 

App., 210 S.W. 725, error refused^ 
17 C.J. p 1229 note 22. 

Corporation means private corpora¬ 
tion unless there is language 'in the 
statute indicating intent of legisla¬ 
ture ; to include municipal corpora- 
tiohs.—City of Dallas v. Halford, su¬ 
pra, 

ITo presumption of intent 

Court will not presume that legis¬ 
lature intended to include municipali¬ 
ty within terms of death statute 
makihg person or corporation liable 
for wrongful death, in absence of 
express language declaring mu¬ 
nicipality to be such a corporation. 
—Chase v. Inhabitants of Town of 
Litchfield, 182 A. 921, 134 Me. 122. 

71. Me.—Chase v.' Inhabitants of 
Town of Litchfield, supra. 

17 C.J. p 1230 note 24, 

72. Cal.—^Arell^ino v. City of Bur¬ 
bank, 89 P.2d 113, 13 Cal.2d 248— 
Bennett v.'Kings County, 12 P.2d 
47, 124 CaLApp. 147. - 

Kan.—Snyder v. isoard of Com’rs of 
Pottawatomie County, 245 P. 162, 
120 Kan. 659. * 

17 C.J. i) 1230 note 25. 

Death as injury to ^)erson within 
statute.—^Arellano' y- City of Bur¬ 
bank, 89 P.2d li3, 13 Cal.2d 248. 
Ziimits on remedies 

Action by county employee's ad¬ 
ministratrix against county for de¬ 
ceased’s pain and suffering from 


time of accident on defective bridge 
until death was held not to lie, un¬ 
der survival statute where remedy 
was provided against county by an¬ 
other statute and the remedy _ had: 
been exhausted.—Chewning v. Clar¬ 
endon County, -167 S.E. 555, 168 S.C. 
351. 

73. ITew York Canal Daw 

(1) The state has assumed lia¬ 
bility for damages resulting from 
the use or management of thie state 
canals. See Canals § 21. 

(2) This extends to damages for 
death by wrongful act.—Spittorf; v. 
State, 15 N.E. 322, 108 N.T. 205— . 
Bowen V. State, 15 N.E. 56, 108 N.T. 
166. 

(3) But damages resulting from 
navigation of the canals was not 
assumed, but on the contrary was 
expressly excluded. See Canals §§ 
21, 3 6. 

(4) Therefore, the state is not lia¬ 
ble for death resulting from navi¬ 
gation of the canals.'—Locke v. 
State, 35 N.E. 1076, 140 N.Y. 480. 

74. Fla.—Stinson v. Prevatt, 94 So. 

, 656,^ 84. Fla. 416—Nolan v. Moore, 

88 So. 601, 81 Fla. 594, 600. 

Mo.—Rawie v. Chicago, B. Q. R. 

Co., 274 S.W. 1031, 310 Mo. 72. 

17 C.J. p 1230 note 27. 

Statute construed 

When the legislature by statutory 
enactment in express terms imposes 
civil liability on an individual for 
the death of a minor child ‘‘caused 
by the wrongful act, negligence, 
carelessness, or default” of Such in¬ 
dividual, under the doctrine ex¬ 
pressed in the * maxim respondeat^ 
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governing the liability of a principal or master for 
the torts of his agents or servants, treated respec¬ 
tively in the CJ.S. titles Master and Servant §§ 
555-621, also 39 CJ. p 1265 note 2~p 1370 note 10, 
and Agency §§ 254-261. A few statutes expressly 
provide for a recovery against a corporation or 
other principal for death caused by a servant or 
agent in certain limited classes of cases.*^^ Under 
such a statute, except in the specified cases, a cor¬ 
poration, or other principal, is not liable for death 
caused by a servant or agent,but is liable for a 
death caused by its own act or omission as distin¬ 
guished from the act or omission of an agent or 
servant.'^Failure to perform nondelegable du¬ 
ties,the act of a corporation in its corporate ca- 
^pacity'^^ or the act or omission of a vice principal^® 
is the personal act or omission of the principal re¬ 
sulting in liability. Some statutes impose liability 
for the acts of a servant or agent where or only 
where such servant or agent is unfit,or is guilty 
of gross negligence.^2 

Independent contractor. The act or default of 
an independent contractor resulting in death im¬ 
poses no liability on the employer of such contrac- 
tor.S5 

§ 39. Abatement or Survival 

Death actions, like other tort actions, abate on death 
of either party to the action in absence of statute 
to the contrary. 


The question whether the statutory right of ac¬ 
tion for death by wrongful act survives the death 
of either plaintiff, the beneficiary, or the tort¬ 
feasor, is one of right and not of procedure. 

In the absence of any statute to the contrary, 
the common-law rule that actions in tort abate on 
the death of either party, treated in the title Abate¬ 
ment and Revival § 138, applies to actions for death 
by wrongful act.^ There are, however, as dis¬ 
cussed in §§ 40-42 infra, statutes, which change or 
modify this rule in and under varying conditions. 

In § 28 supra will be found a treatment of the 
law which governs questions of the abatement and 
revival of death actions. 

§ 40. - Death of Beneficiary 

Apart from statute an action or right of action for 
death abates on death of the beneficiary entitled. By 
statute, however, such actions are made to survive, in 
whose behalf depending on the terms of the statute in¬ 
volved. 

In the absence of statutory provision to the con¬ 
trary, an action or right of action for death abates 
on death of the beneficiary in whom or for whose 
benefit the cause of action lay.^® Thus, under 
many statutes creating or permitting a right of ac¬ 
tion for death, it is held that the action or right of 
action abates on the death of the beneficiary enti¬ 
tled under the statute, regardless of whether the 
right of action is given to the beneficiary in his 


superior, an individual may also be 
civilly liable for the death of a mi¬ 
nor child caused by the* wrongful 
act or negligence of his servant or 
employee while acting within the 
scope of his employment.—Nolan v. 
Moore, 88 So. 601, 81 Fla.’594, 600. 

75. Tex.—^Lancaster v. Carter, Com. 
App., 255 S.W. 392, affirming. Civ. 
App-, 237 S.W. €34—Corsicana 
Transit Co. v. Walton, Civ.App., 
189 S.W, 307. affirmed Walton v. 
Corsicana Transit Co., Com.App., 
222 S.W. 979. 

17 C.J. p 1230 note 29. 

76. Tex.—^Aguinaga v. Medina Val¬ 
ley Irr. Co., Com.App., 210 S.W. 
515, affirming, Civ.App., 168 S.W. 
78—^Avery v. City of Port. Arthur, 
Civ.App., 266 S.W. 578—South¬ 
western Portland Cement Co. v. 
Bustillos, Civ.App., 216 SW. 268. 
conforming to opinion Bustillos 
V. Southwestern Portland Cement 
Co., Com.App., 211 S.W. 929, which 
reversed Southwestern Portland 
Cement Co. v. Bustillos, Civ.App., 
169 S.W. 638, dismissed for want 
of jurisdiction—^Modern Order of 
Praetorians v. Nelson, Civ.App., 
162 S.W. 17, error dismissed. 

17 C.J. p 1230 note 30. 


77. Tex .—Avery v. City of Port Ar¬ 
thur, Civ.App., 266 S.W. 578— 
Southwestern Portland Cement Co. 
V. Bustillos, Civ.App., 216 S.W. 
268, conforming to opinion Bus¬ 
tillos V. Southwestern Portland 
Cement Co., Com.App., 211 S.W. 
929, which reversed Southwestern 
Portland Cement Co. v. Bustillos, 
Civ.App., 169 S.W. 638, dismissed 
for want of jurisdiction. 

17 C.J. p 1231 note 31. 

78. Tex.—Southwestern Portland 
Cement Co. v. Bustillos, supra. 

17 C.J. p 1231 note 32. 

79. Mass.—Caswell v- Boston Ele¬ 
vated R. Co., 190 Mass. 527. 

17 C.J. p 1231 note 33. 

80. Tex.—^Aguinaga v. Medina Val¬ 
ley Irr. Co., Com.App., 2l0 S.W. 

515, affirming, Civ.App., 168 S.W. 

78—Coca-Cola Co. v. Williams, 
Com.App., 209 S.W. 396, rehearing 
denied 213 S.W. 618—Modern Or¬ 
der of Praetorians v. Nelson, Civ. 
App., 162 S.W. 17, error dismissed, 

17 C.J. p 1231 note 34. 

81. ‘Tex.—Chicago, R. I. & G. Ry. 

Co. V. Carter, Com.App., 261 S.W. 

135, affirming, Civ.App,, 250 S.W. 

192, which conforms to answers to 
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certified questions 245 S.W. 228, 
112 Tex. 260. 

17 C.J. p 1231 note 35. 

82. Mass.—Murphy v. Boston & M. 
R. Co., 103 N.E. 291, 216 Mass. 
178. 

17 C.J. p 1232 note 36. 

In both massachnsetts and Texas, 

the statutes referred to in above 
decisions have been amended by 
striking out the qualifying word 
“gross.”—^Plynn v. Lewis, 121 N.E. 
493, 231 Mass. 550, 2 A.L.R. 896— 
Sughrue v. Booth, 121 N.E. 432, 231 
Mass. 538—17 C.J. p 1232 note 36 
[a], 

83. N.Y.—Norton v. Wiswall, 26 
Barb. 618. 

R.I.—McCaughey v. Tripp, 12 R.I. 
449. 

17 C.J. p 1232 note 37. 

84. U.S.—Sanders v. Louisville & 
N. R. Co., Tenn., Ill P. 708, 49 C. 
C.A. 565. 

17 C.J. p 1234 note 61. 

85. Ill.—Wilcox V. Bierd, 162 N.E. 
170, 330 Ill. 571. 

17 C.J. p 1232 note 39. 

86. Ill.—Wilcox v. Bierd, 162 N.E. 
170, 330 Ill. 571. 
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own right, or to a personal representative or other 
use-plaintifT for his benefit, and cannot be revived 
or prosecuted for the benefit of his heirs or next 
of kin.^^ In such cases, where one or more of 
sevi^ral beneficiaries in the same* class die, tfie 
right of action abates as to them, but survives for 
the exclusive benefit of the remaining beneficiaries 
of the class.However, if a sole beneficiary or 
all the beneficiaries entitled at the time of dece* 


dent’s death die, the right of action is extinguished, 
and does not pass to beneficiaries of the next class 
who would have been entitled to it if no one of the 
prior classes had survived decedent.^^ This latter 
proposition has been denied application under some 
statutes, it being held thereunder that, on the death 
of all surviving beneficiaries of a prior class, the 
action, if already instituted, may be continued for 
the benefit of the beneficiaries of the next succeed- 


87. Ark.—Jenkins v. Midland Val¬ 
ley R. Co., 203 S.W. 1, 134 Ark. 1. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571. 

Ind.—Shipley v. Daly, 20 N.E.2d 653, 
106 Ind.App. 443. 

La.—Hardtner v. ^tna Casualty & 
Surety Co., App., 189 So. 365. 

Mo.—Hendricks v. Kauffman, 101 S. 
W.2d 84, 340 Mo. 74—Cummins v. 
Kansas City Public Service Co., 
66 S.W.2d 920, 929, 334 Mo. 672, 
quoting: Corpus Juris—Freie v. St. 
Louis-San Francisco R. Co., 222 S. 
W. 824, 283 Mo. 457, 13 A.L.R. 204. 
17 C.J. p 1232 note 40. 

Big’ht purely personal 
The right to maintain death ac¬ 
tion is purely personal and does not 
survive death of the beneficiary des¬ 
ignated by statute as entitled to 
maintain the action, and is not 
transmissible with the succession of 
the beneflciary, but expires with 
beneficiary’s death.—Hardtner v. 
iEtna Casualty & Surety Co., La. 
App., 189 So. 365. 

Death before judgment 

Tex.—Rogers v. Port Worth & D. 
C. Ry. Co., Civ.App., 91 S.W.2d 
458, error refused. 

Sole beneficiary 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571. 

Claim for funeral expenses sur¬ 
vives.—Hardtner . v. iEtna Casualty 
& Surety Co., La.App., 189 So. 365. 

88. Cal.—Abos V. Martyn, 52 P.2d 
987, 10 Cal.App.2d 698. 

La.—Kerner v. Trans-Mississippi 
Terminal R. Co., 104 So. 740, 158 
La. 853, annulling 1 La.App. 129. 
Mo.—Chawkley v. Wabash Ry. Co., 
297 S.W. 20, 317 Mo. 782. 

R.L—Walsh V. Bressette, 155 A. 1, 
51 R.L 354. 

17 C.J. p 1232 note 42. 

Death of one of survivors 

Where under the statute the per¬ 
son having right of action dies be¬ 
fore judgment, leaving widow or 
widower and minor child or chil¬ 
dren, right of action belongs to such 
survivor only, ^or to survivors joint¬ 
ly and concurrently, and subsequent 
death of one of such survivors does 
not affect right of action of any. 
other survivor, or confer right of' 
action on any other survivor, such 
right’ of action not being transmissi¬ 


ble from one survivor to another, ei¬ 
ther by general law of inheritance 
or under statute.—Kerner v. Trans- 
Mississippi Terminal R. Co., 104 So. 
740, 158 La. 853, annulling 1 La. 
App. 129. 

Effect on personal representative 

Where death statutes authorize 
personal representative of deceased 
person, who was injured, to sue for 
benefit of survivors who succeed to 
right of action, jointly or concur¬ 
rently, death of one of survivors, 
having joint or concurrent right of 
action, after death of person in¬ 
jured, does not affect authority of 
personal representative to sue.— 
Kerner v. Trans-Mississippi Termi¬ 
nal R. Co*, supra. 

Father and mother 

Where father and mother brought 
action for wrongful death of child 
and father died before trial, mother 
could prosecute action in her own 
name.—Abos v. Martyn, 52 P.2d 987, 
10 Cal.App.2d 698. 

Share vests in survivors 

Widow’s right to share in amount 
recovered for death of husband ter¬ 
minated with her death and vested 
in children living at time of judg¬ 
ment.—^Walsh V. Bressette, 155 A. 
1, 51 R.L 354. 

In Pennsylvania 

(1) At least prior to the Act of 
April 1, 1937, P.L. p 196, 12 P.S. § 
1602 and note, the right of action 
of a husband for the death of his 
wife survives on his death to their 
children, under the Act of April 26, 
1855, P.L. p 309, 12 P.S. §§ 1602, 
1603, while his right of action for 
the death of a child survives to no 
one.—In re Hutt’s Estate, 32 Pa. 
Dist. & Co. 367. 

(2) So, where a widow suing for 
husband’s death died pending su4fi 
her administrator could be substi¬ 
tuted as plaintiff for the benefit of 
a minor child, or the child’s next 
friend or guardian could complete 
suit.—Milyak v. Philadelphia Rural 
Transit Co., 150 A. 622, 300 Pa. 457. 

(3) However, the Act of April 1, 
1937, P.L. p 196, 12 P.S. § 1602 and 
note, provides for the survival of a 
right to recover for hospital, nurs¬ 
ing, and funeral expenses to the 
personal representatives of the per¬ 
son killed, if none of the relatives 
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to whom such right would survive 
under the Act of April 26, 1855, P. 
L. p 309, 12 P.S. §§ 1602, 1603, sur¬ 
vives.—In re Hutt’s Estate, supra. 

(4) Under earlier statutes^ where 
an action was brought in the name 
of one parent only, when under the 
statute it should have been brought 
in the name of both parents, on the 
death of plaintiff pending suit, the 
action could not be revived in the 
name of the other parent.—Kluch- 
nik V. Lehigh Valley Coal Co., Pa., 
228 F. 880, 143 C.C.A. 278. 

<5) Nor could it be revived in the 
name of the deceased parent's ad¬ 
ministrator.—Kluchnik v. Lehigh 
Valley Coal Co., supra. 

89. Ill.—Wilcox V. Bierd, 162 N.E. 
170, 330 Ill. 571. 

Ind.—Shipley v. Daly, 20 N.E*2d 653, 
106 Ind.App. 443. 

Kan.—White v. Atchison, T, & S. 
F. Ry. Co., 265 P. 73, 125 Kan. 537, 
59 A.L.R. 749. 

La.—Kerner v. Trans-Mississippi 
Terminal R. Co., 104 So, 740, 158 
La. 853, annulling 1 La^Appu 129. 
Or.—Wilcox V. Warren Construction 
Co., 186 P. 13, 95 Or. 125, 13 A.L. 
R. 211. 

Tex.—Rogers v. Fort Worth & D. 
C. Ry. Co., Civ.App., 91 S.W.2d 
458, error refused. 

17 C.J. p 1232 note 43. 

Reason, fox xnie 

Under statute creating cause of 
action for wrongful death, ff there 
are no survivors of the first class, 
the right is for benefit of those of 
second class, if any, and if none, 
then for benefit of those q€ third 
class, but the right, when it once 
accrues, does not pass on death of 
those of one class of persons to the 
next class, since the right is statu¬ 
tory and statute does not so pro¬ 
vide.—Shipley v. Daly, 20 N.E.2d 
653, 106 Ind.App. 4431 
Death before action, brought 

Where husband survived wife by 
few hours, administrator of wife 
was held not entitled to sue for her 
wrongful death, under E;ev..St.l919 
§§ 4217, 4221, even, though no ac¬ 
tion was brought before husband 
died.—Betz v, Kansas City Southern 
Ry. Co., 284 SIW. 455-^ SM Mo. 390, 
afiBlrming, App.,. 25^ S..W.. 10^9^ 
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and many survival statutes modifying the common 
law and authorizing the survival of causes of ac¬ 
tion have been held not applicable to the statutory 
action for death by wrongful act, which accord¬ 
ingly abates on the death of the wrongdoer, and 
cannot be maintained or revived against his execu¬ 
tors or administrators.^^ The death of one of sev¬ 
eral defendants jointly and severally liable, how¬ 
ever, will not abate the action as to the others, 
although an action for death of a guest in an au¬ 
tomobile driven by the host but owned as com¬ 


munity property does not survive against the host’s 
widow on the theory that she was a joint tort- 
feasor.15 It has been held that construction of a 
statute so as to preclude survival of a death action 
is not prevented by the fact that such construction 
creates a different rule as to a corporate defend¬ 
ant which cannot die.^^ 

Some survival statutes, however, are of such 
broad scope that under them the right of action 
for death by wrongful act survives against the per¬ 
sonal representative of the wrongdoer ^nd a 


the death of the wrongdoer. The 
reason for the adoption of this posi¬ 
tion is that such action, being purely 
statutory in its nature and being un¬ 
known to the common law, should be 
strictly confined within the limits of 
the statute creating the right.”—Mc- 
Lellan v. Automobile Ins. Co. of 
Hartford, Conn., C.C.A.Ariz., 80 F.2d 
344, 349. 

No survival by Implicatioa 

Cause of action for wrongful death 
as provided by statute against com¬ 
mon carriers did not survive the 
death of the wrongdoer by implica¬ 
tion of statute creating the right 
which did not provide for survival 
against wrongdoer’s estate, and local 
conditions did not so differ from 
those elsewhere as to justify denial 
of application of the common-law 
rule denying survivorship.—Ickes v. 
Brimhall, 79 P.2d 942, 42 N.M. 412. 

13. U.S.—McLellan v. Automobile 
Ins. Co. of Hartford, Conn., C.C.A. 
Ariz., 80 F.2d 344. 

Kan.—Kelly v. Johnson, 76 P.2d 209, 
147 Kan. 74—Wright v. Smith, 14 
P.2d 640, las Kan. 205. 

Md.—Demczuk v. Jenifer, 114 A. 471, 
473, 138 Md. 488, quoting Corpus 
Juris. 

Mo.—Hendricks v. Kaufman, 101 S. 
W.2d 84, 340 Mo, 74—Ryan v. Ort- 
gier, 208 S.W. 856, 201 Mo.App. 1. 

R. I.—McFadden v. Rankin, 129 A. 
267, 46 E..I. 475. 

S. C.—Claussen v. Brothers, 145 S.E. 
539, 148 S.C. 1, 61 A.L.R.. 826. 

Wash.—Bortle v. Osborne, 285 P. 425, 
155 Wash. 585, 67 A.L.R. 1152. 

Wis.—Layton v. Rowland, 222 N.W. 
811, 197 Wis. 535. 

Wyo.—Tuttle v. Short, 288 P. 524, 42 
Wyo. 1, 70 A.L.R. 106. 

17 C.J. p 1233 note 54. 

Injury to property statute 

(1) Survival statute giving a cause 
of action for “injury to real or per¬ 
sonal estate” of deceased did not 
give cause of action for wrongful 
death against the wrongdoer’s estate. 
—Ickes V. Brimhall, 79 P.2d 942, 42 
N.M. 412. 

(2) Statutes providing that causes 
of action for injuries to property 
rights and interests shall survive 
against the executor or administrator 


of the wrongdoer do not apply to ac¬ 
tions for death by wrongful act.— 
Hegerich v. Keddie, 1 N.E. 787, 99 
N.Y. 258, 52 Am.R. 25. 

17 C.J. p 1234 note 59. 

Personal injury statute 

Statute providing that actions for 
personal injuries should survive 
death of the wrongdoer was held not 
applicable to actions for wrongful 
death.—Hendricks v. KaufCman, 101 
S.W.2d 84, 340 Mo. 74. 

Waiver 

When defendant died during pend¬ 
ency of appeal from trial on the 
merits of wrongful death action, 
failure of his administrators to op¬ 
pose the appellate court’s order re¬ 
viving the case was held not to 
waive their right to plea in abate¬ 
ment in a new trial ordered by ap¬ 
pellate court.—Hendricks v. Kauff¬ 
man, supra. 

14. Cal.—Sayles v. Peters, 54 P.2d 
94, 11 Cal.App.2d 401. 

Kan.—Smith v. Republic Underwrit¬ 
ers, Waco, Tex., 103 P.2d 858, 152 
Kan. 305. 

Wash.—Bortle v. Osborne, 285 P. 425, 
155 Wash. 585, 67 A.L.R. 1152. 
Death of automobile operator 

(1) Right of action against truck 
owner for death' resulting from truck 
collision was not abated by death 
of truck driver.—Smith v. Republic 
Underwriters, Waco, Tex., 103 P.2d 
858, 152 Kan. 305. 

(2) Nor does action abate in such 
case as against automobile liability 
insurer.—Smith v. Republic Under¬ 
writers, Waco, Texas, supra. 

15. Wash.—^Bortle v. Osborne, 285 
P. 425, 155 Wash. 585, 67 A.L.R. 
1152. 

16. N.M.—Ickes v. Brimhall, 79 P.2d 
942, 42 N.M. 412. 

Reason for rule 

That construction of statute that 
no cause of action for wrongful 
death arose against wrongdoer’s es¬ 
tate resulted in different rules for 
corporate and natural defendants and 
was unjust did not authorize the su¬ 
preme court to supply a different 
construction since resulting hard¬ 
ship did not authorize courts to sup- 
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ply what legislature omitted.—Ickes 
V. Brimhall, supra. 

17- U.S.—Ehrlich v. Merritt, C.C.A. 
N.J., 96 P.2d 251—General Acci¬ 
dent Fire & Life Assur. Corpora¬ 
tion, Limited, of Perth, Scotland v. 
Morgan, D.C.N.Y., 33 F.Supp. 190. 
Ala.—^Ex parte Corder, 134 So. 130, 
222 Ala. 694. 

Fla.—International Shoe Co. v. Hew¬ 
itt, 167 So. 7, 123 Fla. 587. 

Mass.—De Marco v. Pease, 149 N.E. 
208, 253 Mass. 499—Putnam v. 
Savage, 138 N.E. 808, 244 Mass. 83. 
Mont.—^Anderson v. Wirkman, 215 P. 
224, 64 Mont. 176. 

1 C.J. p 199 note 7—17 C.J. p 1234 
note 55. 

Death action as new cause of ac¬ 
tion 

.That cause of action for death 
did not exist during deceased’s life, 
and is not for his benefit or that of 
his estate, but for the specified bene¬ 
ficiaries, does not render inapplicable 
survival statute which makes sur¬ 
vivorship dependent on nature of 
wrong.—Putnam v. Savage, 138 N.E. 
808, 244 Mass. 83. 

Death action as personal action 

Action under statute relating to 
suit for injuries causing death of 
minor child is “personal action,” 
within statute relating to survival of 
action.—Ex parte Corner, 134 So. 130, 
222 Ala. 694. 

Death action as founded on trespass 

Cause of action created by Death 
Act is founded on a “trespass to the 
person,” which under Executors Act 
survives death of tort-feasor.—Ehr¬ 
lich V. Merritt, C.C.A.N.J., 96 F.2d 
251. 

As damage to person 

Action for death caused by negli¬ 
gence survives death of wrongdoer 
under statute providing for survival 
of action for tort for “damage to 
person.”—Putnam v. Savage, 138 N. 
B. 808, 244 Mass. 83. 

Husband and wife 

Under the New York statute a hus¬ 
band's death does not abate action 
by administrator of wife’s estate for 
negligence causing wife’s death, and 
hence administrator of wife’s estate 
could bring action against adminis¬ 
trator of husband’s estate,—General 
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few statutes expressly provide for the survival of 
this class of actions.^s Some of such statutes have 
been construed as providing only for the survival 
of pending actions, and not of causes of action for 
which no suit has been brought.^^ It has also been 
held that such survival statutes do not apply where 
the wrongdoer died before the death of the person 
killed by him, and therefore, before the statutory 
cause of action accrued, there being no cause of 
action to survive in such a case.^o The contrary 
has been held under a statute which in creating 
the cause of action for death provided for liabil¬ 
ity of the representatives of the wrongdoer.^^ 

As to surety or insurer of defendant. Apart 
from any statute, where the action abates on death 
of defendant, it abates also as to an insurer of or 


I 4^ 

surety on the liability of defendant.22 This, how¬ 
ever, is not so as to the surety or insurer of one 
jointly liable on death of the other so liable.^^ 

Death after verdict. Where judgment on a ver¬ 
dict rendered against defendant during his life¬ 
time may be entered as^ of the date of verdict if de¬ 
fendant dies after rendition of the verdict, regard¬ 
less of whether the action survives, see the C.J.S. 
title Judgments § 117, also 34 CJ. p 75 note 62-p 
76 note 67, a statute prohibiting continuance of a 
tort action against representatives of a deceased 
defendant for vindictive or exemplary damages 
does not prevent entry of judgment in a death ac¬ 
tion as of the date of the verdict rendered before 
decease of defendant.24 


E. DEFENSES 


§ 43. In General 

The defenses available in an action for death by 
wrongful act are ordinarily those which would have 
gone to show the absence of a cause of action in the 


decedent for his injury had he survived, as, for example, 
violation of law by a decedent proximately causing the 
injury. The fact that the action by the personal repre¬ 
sentative is against one who, as beneficiary, would be 
entitled to the entire recovery may preclude its main- 


Accident Fire & Life Assur. Corpora¬ 
tion, Limited, of Perth, Scotland v. 
Morgan, D.C.N.Y., 33 F.Supp. 190. 
Revival against representative prop¬ 
er 

Ala.—Ex parte Corder, 134 So. 130, 
222 Ala. 694. 

Time for revival 

Action for suffering and death is 
barred, where defendant died and 
plaintiff failed to make defendant’s 
administrator a party within time 
limited by statute.—Nichols v. Pope, 
191 N.E. 387, 287 Mass.'244. 

18. Tex.—Marcus v, Huguley, Civ. 
App., 37 S.W.2d 1100, error dis¬ 
missed. 

Wis.—Hegel v. George, 259 N.W. 862, 
218 Wis. 327, rehearing denied and 
mandate amended on other grounds 
261 N.W, 14. 218 Wis. 327. 

Statute creating action 
N.C.—Tonkins v. Cooper, 122 S.E. 
294, 187 N.C. 570. 

S.D.—Kerr v. Basham, 252 N.W. 853, 
62 S.D. 301. 

TTo new cause of action created by 

statute providing for survival of ac¬ 
tion for wrongful death on death of 
wrongdoer.—Hegel v. George, 259 
N.W. 862, 218 Wis. 327, rehearing de¬ 
nied and mandate amended on other 
grounds, 261 N.W. 14, 218 Wis. 327. 

19. U.S.—McLellan v. Automobile 
Ins. Co. of Hartford, Conn., C.C.A. 
Ariz., 80 F.2d 344. 

17 C.J. p 1234 note 57. 

Right of action and pending action 
distinguished 

Under Arizona constitution axid 
statutes, right of action for wrong- 
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ful death does not survive death of 
alleged wrongdoer, even though 
pending action for wrongful death 
does not abate on death of defend¬ 
ant.—McLellan v. Automobile Ins. 
Co. of Hartford, Conn., supra. 
Revival in pending suit 

Under Tennessee statute widow 
may sue for wrongful death of her 
husband, but action must be brought 
against wrongdoer in his lifetime, 
and, if wrongdoer dies pending ac¬ 
tion, it may be revived against his 
personal representative as a debt 
against his estate.—Parsons v. 
American Trust & Banking Co„ 73 S. 
W.2d 698, 168 Tenn. 49. 

20. Mass.—Silva v. Keegan, 23 N.E. 
2d 867—Martinelli v. Burke, 10 N. 
E.2d 113, 298 Mass. 390, 112 A.L.R. 
341. 

Wis.—Hegel v. George, 259 N.W. 862, 
218 Wis. 327, rehearing denied and 
mandate amended on other 
grounds, 261 N.W, 14, 218 Wis. 327. 
17 C.J. P 1234 note 58. 

Reason for rule 

Cause of action for wrongful death 
does not exist until victim's death.— 
Hegel V. George, supra. 

Inference as to time of death 

That body of host was out of 
automobile while guest was still 
alive and in automobile, in which 
both had been riding prior to col¬ 
lision in New York, furnished no 
solid basis for inference that guest 
was injured before death of host so 
as to justify maintenance of wrong¬ 
ful death action.—Silva v. Keegan, 
Mass., 23 N.E.2d 867. 
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Separate canse for funeral expense 

is not part of cause of action for 
death so as to fall with that cause 
of action which did not survive death 
of wrongdoer who predeceased vic¬ 
tim.—Hegel V. George, 261 N.W. 14, 
218 Wis, 327, amending mandate and 
denying rehearing 259 N.W. 862, 218 
Wis. 327. 

21. S.D>—Kerr v. Basham, 252 N.W. 
853, 62 S.D. 301. 

22. Wis.—^Wiechmann v. Huber, 248 
N.W. 112, 211 Wis. 333. 

Wyo.—Tuttle V. Short, 288 P. 524, 42 
Wyo. 1, 70 A.L.B. 106. 
liiability on sheriff’s bond 

Cause of action for wrongful 
death, while under arrest and riding 
in sheriff's automobile, was held not 
to survive sheriff’s death; hence it 
was not maintainable against surety 
on sheriff’s official bond.—Tuttle v. 
Short, supra. 

Effect of statute giving right against 
insurer 

Abatement of cause of action for 
wrongful death by death of defend¬ 
ant insured under automobile lia¬ 
bility policy abated also cause of 
action against insurer in view of 
statutes and policy indicating no in¬ 
tention to create liability of insurer 
completely disassociated from lia¬ 
bility of insured—^Wiechmann v. 
Huber, 248 N.W. 112, 211 Wis. 333. 

23. Kan.—Smith v. Republic Under¬ 
writers, Waco, Tex., 103 P.2d 858, 
152 Kan. 205. 

24. Mass.—De Marco v. Pease, 149 
N.E. 208, 253 Mass. 499. 
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tenance, but this is not necessarily true where the de¬ 
fendant is entitled merely to share in the recovery. The 
wrongful act of the beneficiary contributing proximately 
to the injury may constitute a defense. 

Where the action for death lies only in cases 
where decedent could have maintained an action 
for the injury to him if death had not ensued, or 
where the action is under a survival statute, on the 
cause of action which decedent had, any defense 
is available to defendant which might have been 
pleaded to the merits in an action by decedent for 
the injury which caused the death.^s an action 
by those beneficially entitled in the name of a 
nominal plaintiff without beneficial interest, de¬ 
fendant may interpose any defenses which he may 
have as against the nominal plaintiff.^^ Where 
the act causing death is also a crime, defendant is 
not limited to defenses available in a criminal pros¬ 
ecution for the same offense, but may make all de¬ 
fenses available in an ordinary action for damag¬ 
es on the other hand, a judgment of acquittal 
in a criminal prosecution is no bar to a civil action 
for the death.28 

Action against beneficiary. The fact that de¬ 


fendant is the sole statutory. beneficiary,29 or one 
of the statutory beneficiaries,^9 has been held to 
preclude an action by the personal representative 
of decedent, but, in some jurisdictions, the fact 
that defendant is one of the beneficiaries will not 
bar recovery by, or on behalf of, the other bene¬ 
ficiaries,and the fact that defendant will inherit 
the proceeds, or part of them, has been held not a 

defense.22 

Violation of law. A violation of law by dece¬ 
dent, contributing proximately • to the' injury that 
caused his death, is a good defense but, -where 
the illegal conduct was merely a condition and not 
the legal cause of the injury, it is not a defense. 
Like rules apply to violations of law by the bene¬ 
ficiary thus, a parent may be barred from re¬ 
covering for the death of his minor child in the 
course of an illegal employment where the parent 
procured26 or consented to^^ the employment and 
the employment was the proximate cause of the 
death.^S 

Miscellaneous matters. Decedent's failure to 
bring an action for his injuries is not a defense 


25. Ala.—^Ex parte Adams, 113 So. 
235, 216 Ala. 241. 

Me.—Danforth v. Emmons, 126 A. 
821, 124 Me. 156. 

Or.—^Ebell v. Oregon-Waslxington R. 
& Nav. Co., 221 P. 1062, 110 Or. 
665. 

17 C.J. p 1240 note 34. 

26. Pa.—McFadden v. May, 189 A. 
4S3, 325 Pa. 145. 

27. Mont.—Maronen v. Anaconda 
Copper Min. Co., 136 P. 968, 48 
Mont. 24 9. 

28. Ga.—Cottingham v. Weeks, 54 
Ga. 275. 

Mo.—Gray v- McDonald, 16 S.W. 398, 
104 Mo. 303. 

29. Ky.—Dishon^s Adm’r v. DiSh- 
on’s Adm’r, 219 S.W. 794, 187 Ky. 
497, 13 A.D.R. 625. 

39. Ill.—Bennett v. IBennett, 252 Ill. 
App. 333. 

31. Ky.—Robinson’s Adm’r v. Rob¬ 
inson, 220 S.W. 1074, 188 Ky. 49. 

Minn.—Ahderson v. Anderson, 248 
N.W. 35, 188 Minn. 602. 

Miss.—^Nosser v. Nosser, 137 So. 491, 
161 Miss. 636. 

32. Conn.—Davis v. Margolis, 144 A. 
665, 108 Conn. 645, 

Wis.—Potter v. Potter, 272 N.W. 34, 
224 Wis. 251. 

33. Mass.—Beauvais v. Springfield 
Institute for Savings, 20 N.E.2d 
957, 124 A.KR. 611. 

17 C.J. p 1245 note 70. 

Consent to abortion as defense see 
infra § 47 b. 

34. Ind.—Douisville, etc., R. Co. v. 


f Buck, 19 N.E. 453. 116 Ind. 566, 
9 Am.S.R. 883, 8 L.R.A. 520. 

17 C.J. p 1245 note 71. 

35. Kan.—Smith v. Marion Fruit 
Jar, etc., Co., 114 P. 845, 84 Kan. 
551. 

Ky.—^Kentucky Utilities Co. v. Mc¬ 
Carty, 186 S.W. 150, 170 Ky. 543. 
17 C.J. p 1245 note 72. 

36. La.—Majors v. Allen Mfg. Co., 
80 So. 549, 144 La. 314. 

Tenn.—Highland Coal & Lumber Co. 

v. Cravens, 8 Tenn.App. 419. ‘ 
Misrepresentation of child’s age by 
parent 

(1) Is a defense to an action by 
the parent under a survivor statute 
for the child's pain and suffering.— 
Crevelli v. Chicago, M. & St. P. Ry. 
Co., 167 P. 66, 98 Wash. 42. L.R.A. 
1918A, 206. 

(2) Is not a defense where there is 
a statute providing that an employer 
shall not be deemed to have violated 
a statute prohibiting the employment 
of children under a certain age if 
he has obtained an affidavit from 
the parent or guardian to the effect 
that the child is not under such age. 
—Dusha v. Virginia & Rainy Lake 
Co., 176 N.W. 482, 145 Minn. 171, 23 
A.L.R. 632. 

(3) Is not a defense where due to 
a mistake.—Telinko v. Pittsburgh 
Coal Co., 6$ Pa.Super, 143. 

37. U.S.—Star Fire Clay Co. v. Bud- 
no, C.aA,Ohio,, 269 F. 608. 

Ark.r^Ashcraft v. Jerome Hardwood 
Lumber Co,, 29-2 S^W, 386, Ark- 
135. 
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Ill.—-Newton v. Illinois Oil Co., 147 
N.E. 465, 316 Ill. 416, 40 A.L.R. 
1200—^Newton v. Illinois Oil Co., 
232 IlLApp. 115. 

Ky.—Cincinnati Times Star Co. v. 
Clay’s Adm’r, 243 S.W, 16, 195 Ky. 
465. 

Tenn.—^International Agr. Corpora¬ 
tion V. Cobble, 240, S.W. 295, 146 
Tenn. 120. , 

W.Va.—Hammack v. Hope Natural 
Gas Co., 140 S.E. 1, 104 W.Va. 344 
—Irvine v. Union Tanning Co., 125 
S.B. 110, 97 W.Va. 388. 

17 C.J. p 1246 note 73. 

Matters held not a defense 

(1) Acceptance of child’s wages.— 
Hodges V. Savannah Kaolin Co., 116 
S.B. 303, 155 Ga. 143, reversing 111 
S.E. 441, 28 Ga.App. 406, conformed 
to 117 S.E. 829, 30 Ga.App. 294. 

(2) Knowledge of employment. 
Ga.—Hodges v. Savannah Kaolin Co., 

supra. 

Tenn.—-Highland Coal & Lumber Co. 

V. Cravens, 8 Tenn.App. 419. 

17 C.J. p 1240 note 34 [c]. 

Boctrine of imputed negligence held 
inapplicable 

Ill.—Newton r. Illinois Oil Co.- 147 
N.E. 465, 316 Ill. 416, 40 A.L.R. 
1200. 

38. Ill.—Qervinka v. Adams, 225 Ill. 
App. 45. 

W.Va.—Wills V. , Montfair Gas Coal 
Co., 125 S.E. 367» 97, W-Ya. 476-— 
Irvuae ,y. Union Tapning Co„ 125 
S.E. 110, 97 W.Va. 388. 
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to an action for his death ;39 and, where the right 
of action constitutes no part of deceased's estate, 
a final settlement of the estate does not operate as 
a bar to the prosecution of the action for the bene¬ 
ficiaries.^^ A beneficiary cannot, by joining with 
innocent beneficiaries in bringing the action, re¬ 
cover from a third person for a death of which the 
beneficiary was the proximate cause.^l If the dam¬ 
ages of persons not beneficiaries within the mean¬ 
ing of the statute are more than the damages of 
real beneficiaries, the existence of real beneficiaries 
and the amount of their damages is a matter of de- 
fense.^2 

§ 44. Justifiable Homicide 

It is a good defense to an action for death inten¬ 
tionally inflicted that the homicide was justifiable or 


excusable within the rules ordinarily applied to criminaf 
prosecutions. 

It is a good defense to an action for death in¬ 
tentionally inflicted that the homicide was justifia¬ 
ble within the rules ordinarily applied to criminal 
prosecutions,^^ as, for instance, that it was com¬ 
mitted in self-defense,^^ or to prevent violent or 
atrocious crimes such as robbery, murder, bur¬ 
glary, arson, and the like, ^ 5 or, by a peace offi¬ 
cer, while attempting to arrest a person whom he 
reasonably believes to have committed a felony. 

It is not a defense to a civil action for death in¬ 
tentionally inflicted that the homicide was com¬ 
mitted to prevent a mere trespass^^ or a misde- 
meanor,^^ or that the homicide was committed by 
defendant, a peace officer, to effect the arrest or 
prevent the escape of deceased on a charge of mis¬ 
demeanor.^^ The fact that deceased provoked the 


39. Cal,—Marks v.. Reissinger, 169 
P. 243, 35 Cal.App. 44. 

40. Wis.—Hubbard v. Chicago, etc., 

R. Co., 80 N.W. 454, 104 Wis. 160, 
76' Am.S.R. 855. 

41. Mo.—^White V. National Lead 
Co., App., 99 S.W.2d 535. 

42. ’' Ind.—Smith v. Cleveland, C., C. 
& St. L. By. Co., 117 N.E. 534, 67 
Ind.App. 397. 

43. Mo.—Epperson v. Elliott, 242 S. 
W. 1012, 215 Mo.App. 123, 

17 C.J: P 1252 note 64. 

44. D.C.—Harris v. Embrey, 105 P. 
2d 111, 70 App.D.C. 232. 

17 C.J. P 1252 note 65. 

When, homicide justifiable 

(1) The law of self-defense is the 
same in actions for deatji as in 
criminal prosecutions, with, the ex¬ 
ception of the rule of evidence, 
which, in a criminal cause, gives de¬ 
fendant the benefit of a reasonable 
doubt. 

Tenn.—Hunt-Berlin Coal Co. v. 
Paton, 202 S.W. 935, 139 Tenn. 
611. 

Tex.—March v. Walker, 48 Tex. 372 
—Barrow v. Barclay, Civ.App., 269 

S. W,,^35.. 

.(2) Thus, generally speaking,, hom¬ 
icide is justifiable in self-defense so 
as to defeat an action ,for death, if 
it appears to defendant as a reason¬ 
ably prudent, courageous, and cau¬ 
tious man to be necessary for the 
protection of his life or the preven¬ 
tion of great bodily injury. 

Ala.—Pai’ke v. Pennard, 118 So. 396, 
218 Ala. 209—Drummopd v. Prupi- 
mond, t02 So., 112, 212 Ala. 242— 
Kuykendall v. Edmondson, 94 So. 
646, 208 Ala. 553—Kufkendall v. 
Edmondson, 77 So. 24, 200 Ala. 650. 
Ark.—Chicago Mill & Luihber Co. v. 

Bfyeans, 209 'S.W. 69, 137 Ark. 

■ ^41. '■ , 

Cal.—^Mitsu Nakasl^iima v. Tajca.se, 46 
P.2d f020, 8 Cal.App.2d 35. 


Ga.—^Williams v. McCranie, 109 S. 

E. 699, 27 Ga.App. 693. 

Iowa.—Boyle v. Bornholtz, 275 N.W. i 
479, 224 Iowa 90. 

La.—Young v. Broussard, App., 189 
So. 477—Smith v. Haas, 119 So. 
489, 9 La.App. 147—Sloane v. Pran- 
chebois, 8 La.App. 395. 

Mo.—Gray v. Earls, 250 S.W. 567. 
298 Mo. 116. 

(3) One acting in self-defense may 
not act negligently; negligence, in 
this connection, means, not willful 
disregard of the rights of others, but 
a violation of the rights of others 
by reason of failure to consider that 
others may have any rights at all 
under the circumstances.—Phillips 
V. Turney, 129 S.W.2d 963, 198 Ark. 
364. 

(4) Generally, one must retreat 
rather than take human life, unless 
it reasonably appears to him that 
by retreat his peril would be in¬ 
creased beyond that to which he 
would be subject if he stood and de¬ 
fended himself. However, the duty 
to retreat rather than take human 
life does not obtain in one's dwelling 
or place of business when the slayer 
is riot the aggressor.—Ashworth v. 
Alabama Great Southern H. Co., 99 
So.. 191, 211 Ala. 20. 

(5) Where defendant has provoked 
the difficulty, a plea of self-defense 
may be unavailable. 

Ala.—Beaji v. Stephens, 94 So. 173, 
208 Ala. 197. 

La.—Rfish V. Town of Parmerville, 
101 So. 243, 156 La. 857. 

17 C.J. -p 1243 note 58 [a] (3), p 
1252 notes 64 [a] (3), 65 [c]. 

(6) The rule that the homicide 
must appear to defendant as a rea¬ 
sonable man to be necessary to pro¬ 
tect his life or to’ prevent great bodi¬ 
ly harm applies to peace officers 
where the defense is self-defense. 
Iowa.—Boyle v. Bornholtz, 275 N:W. 

479, 224 Iowa 9'0. 
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Miss.—Gurley v. Tucker, 155 So. 189, 
170 Miss. 565. 

(7) In making an arrest, however, 
a peace officer need not retreat when 
attacked, but may kill his attacker 
when he has reasonable apprehension 
of peril to his own life or of great 
bodily harm to himself.—^Klinkel v. 
Saddler, 233 N.W. 538, 211 Iowa 368. 

(8) A deputy sheriff's failure to 
file his appointment as required by 
statute does not deprive him of right 
to claim that he was deputy sheriff- 
so as to avoid liability for death of 
man killed while assaulting deputy, 
who was attempting to arrest him. 
—City of Pestus, ex rel. and to Use 
of Stolzer v. Kausler, Mo.App., 77 S. 
W.2d 197. 

45. Ill.—Poster v. Shepherd, 101 N. 
E. 4*11, 258. Ill. 164, reversing 164 
Ill.App. 199. 

17 C.J. p 1252 note 66. 

Warning is Hot required where de¬ 
fendant as a reasonable person be¬ 
lieves that a warning will endanger 
his own person.—Mitsu Nakashima 
v. Takase, 46 P.2d 102 0, 8 Cal.App. 
2d 35. 

46, Cal.—Murphy v. Murray, 241 P. 
938, 74 Cal.App. 726. 

Self-defense rule inapplicable 
The rule that a person who is at¬ 
tacked may use only such force as 
is necessary to proteqt himself does 
npt apply to ^ peace officer seeking 
to arrest a- supposed felon.—Murphy 
V. Murray, supra. 

47- Ala.—Parke v. Dennard, 118 So. 
396, 218 Ala. 209. 

La.—Young v. Broussard, App., 189 
So. 477, 

48. Ala.—Suell v. Derricott, 49 So. 
895, 161 Ala. 259, 23, L.R.A.,N.S., 
996, 18 Ann.Cas. 636. 

17 C.J. p 1252 note 67. 

43. Iowa.—^Klinkel v. Saddler, 233 
1 NW. 538, 211 Iowa 368. 
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difficulty resulting in his death has been held to 
bar an action for his death,unless defendant used 
unreasonable force.^^ Insanity of defendant is a 
defense to an action for damages for homicide.^^ 

§ 45. Fellow-Servant Doctrine 

The negligence of a fellow servant of deceased is a 
flood defense where the action for death lies only where 
deceased could have maintained an action had he sur¬ 
vived and the fellow-servant doctrine has not been abro¬ 
gated. 

Where the doctrine of fellow servants has not 
been abrogated, and where the action for death lies 
only where decedent himself could have main¬ 
tained an action, it is a good defense that the in¬ 
jury which caused the death was due to the neg¬ 
ligence of a fellow servant of deceased.53 Qf 
course, where the doctrine has been abrogated or 
does not prevail, it affords no defense,^^ although 
particular statutes imposing liability for acts of 
fellow servants have been given a limited applica¬ 
tion not extending to actions for death.^5 ]sJor is 
it a defense where the action is brought under 


statutes which either expressly or by construction 
give an action for death notwithstanding it may 
have been caused by the negligence of a fellow 
servant,a notable instance being the Federal 
Employers' Liability Act^'^ and similar state stat- 
utes.^S Of course, even under statutes imposing 
liability for negligence of fellow servants, there 
is no liability unless the act of the fellow servant 
was in the course of his employments^ 

§ 46, Contributory Negligence 

a. Of decedent 

b. Of beneficiary 

c. Of personal representative 

a. Of Decedent 

In the absence of a statute changing the rule, con¬ 
tributory negligence which would have barred an action 
by decedent will bar an action for his death. 

In the absence of any applicatory statute chang¬ 
ing the rule, contributory negligence such as would 
have barred an action by decedent is a good de¬ 
fense to an action for his death.SO It is not a bar 


K.C.—Holloway v. Moser, 136 S.E. 

375. 193 N.C. 185, 50 A.L.R. 262. 
W.Va.—City of Princeton ex rel. 
Barber v. Fidelity & Casualty Co. 
of New York, 188 S.E, 757, 118 W. 
Va. 89. 

17 C.J. p 1252 note 68. 

50. Ark.—Fowler v. Hammett, 258 
S.W. 392, 162 Ark. 307. 

La.—^Welch. v. Van Valkenburg-h, 
App., 189 So. 297—Sloane v. Pran- 
chebois, 8 La.App. 395—Lide v. 
Parker, 6 La.App. 648. 

51. Mo.—O’Brien v. St Louis Trans¬ 
it Co., 110 S.W. 705, 212 Mo. 59, 15 
Ann.Cas. 86. 

Ohio.—Darling: v. Williams, 35 Ohio 
St 58. 

52. Ala.—Parke v. Dennard, 118 So. 
396, 218 Ala. 209. 

53. U.S.—Gibson v. Chesapeake, etc., 
R. Co., Ky., 215 F. 24, 131 G.C.A. 
332. 

17 C.J, p 1241 note 43. 

54. Iowa.—Major v. Burlington, etc., 
R. Co., 88 N.W. 815, 115 Iowa 309. 

17 C.J. p 1241 note 44. 

55. Mo.—^McMurray v, St. Louis, 
etc., R. Co., 125 S.W. 751, 225 Mo. 
272. 

17 C.J. p 1241 note 45. 

56. U.S.—Chicago, R. I. Sc P. R. Co. 
V. Stepp, C.C.Mo., 151 P. 908, af¬ 
firmed 164 F. 785, 90 C.C.A. 431, 22 
L.R.A.,N.S., 350. 

17 C.J. p 1241 note 46. 

Wegligreaico of superior servant 
In some jurisdictions, an action 
will lie for the death of a servant 
resulting from the ordinary negli¬ 
gence of a superior servant engaged. 


in the same employment, although 
there could be no recovery for the 
injury if it had not resulted in death, 
—Buskirk v. Caudill, 206 S.W. 867, 
182 Ky, 685, denying rehearing 203 
S.W. 864, 181 Ky. 45, error dismissed 
39‘s.Ct. 258, 249 U.S. 619, 63 L.Ed. 
804—17 C.J. p 1241 note 46 [aj (3). 

57. U.S.—Central Vermont R. Co. v. 
White, Vt., 35 S.Ct. 865, 238 U.S. 
507, 59 L.Ed. 1433, Ann.Cas.l916B 
252. 

17 C.J. p 1241 note 47. 

58. U.S.—Trauffier v. Detroit, etc., 
Nav. Co., D.C.N.Y., 181 P. 256. 

Iowa.—Major v. Burlington, etc., R. 

Co., 88 N.W. 815; 115 Iowa 309. 
Mass.^Welch v. Grace, 46 N.E. 387, 
167 Mass. 590. 

17 C.J. p 1242 note 48. 

59. Ky.—Cincinnati, etc., R. Co. v. 
Wilson, 171 S.W. 430, 161 Ky. 640. 

60. U.S.—Great Northern Ry. Co. v. 
Taulbee, C.C.A.Mont., 92 P.2d 20, 
certiorari denied Taulbee v. Great 
Northern R. Co., 58 S.Ct. 476, 302 
U.S. 766, 82 L.Ed. 595—O’Brien v. 
Standard Oil Co. of Kentucky, C.C. 
A.Pla., 38 P.2d 808—Truelson v. 
Whitney & Bodden Shipping Co., 
C.C.A.Tex., 10 F.2d 412, certiorari 
denied 46 S.Ct. 474, 271 U.S. 661, 70 
L.Ed. 1138—Lauria v. E. I. Du 
Pont De Nemours & Co., N.Y., 250 
P. 353, 162 C.C.A. 423. 

Ala.—Red Feather Coal Co. v. 
Murchison, 80 So. 354, 202 Ala. 
286. 

Cal.—Chinnis v. Pomona Pump Co., 
App., 98 P.2d 560—^De Nardi v. Pa- 
lanca, 8 P.2d 220, 120 Cal.App. 371 
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—Hunt V. Los Angeles Ry. Cor¬ 
poration, 294 P. 745, 110 Cal.App. 
456. 

Fla.—Florida East Coast Ry. Co. v. 

Frederitzi, 81 So, 104, 77 Fla. 150. 
Ga.—Poster v. Southern Ry. Co., 157 
S.E. 371, 42 Ga.App. 830—Kelley v. 
Hines, 102 S.E. 921, 25 Ga.App. 
186. 

Ill.—Dee V. City of Peru, 174 N.E. 
901, 343 Ill. 36. 

Iowa.—Engle v. Nelson, 26^ N.W. 505, 
220 Iowa 771—Hewitt v. Ogle,, 256 

N. W. 755, 219 Iowa 46. 

Kan.—Rathbone v. St. Louis-San 
Francisco Ry. Co., 214 P. 109, 113 
Kan. 257. 

Ky.—Cox’s Adm’r v. Cincinnati, N. 

O. & T. P. Ry. Co., 37 S.W.2d 859, 
238 Ky. 312—Armstrong’s Adm’r 

V. Sumne & Ratterman Co., 278 S. 

W. Ill, 211 Ky. 750. 

La.—^Vitale v. Checker Cab Co., 117 
So. 579, modifying 7 La.App. 653— 
Smith V. Illinois Cent. R. Co., 120 
So. 405, 10 La.App. 342. 

Me.—Bechard v. Lake, 11 A.2d 267— 
Ward V. Cumberland County Pow¬ 
er & Light Co., 187 A 527, 134 Me. 
430—Field v. Webber, 169 A. 732, 
132 Me. 236—Dansky v. Kotimaki, 
130 A. 871, 125 Me. 72. 

Md.—State v. Longeley, 158 A. 6, 
161 Md. 563—Baltimore & O. R. Co. 
V. State, 104 A, 465, 133 Md. 219.. 
Mass.—Cotter v. Boston, R. B. & 
L. R. Co., 129 N.E. 426, 237 Mass. 
68 . 

Mich.—Meloche v. Flowers, Inc., 265 
N.W. 309, 2,74 Mich. 385—Szekeres 
V. Detroit Motorbus Co., 232 N.W. 
700, 252 Mich, 46. 

Mo.—^Williams v, East St. Louis By. 
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where defendant by reasonable care could have 
avoided injuring decedent after defendant discov¬ 
ered or should have discovered decedent's peril, 
or where the death resulted from intentional vio¬ 
lence,^2 or from a willful or wanton act,63 on the 
part of defendant. Under some statutes, the de¬ 
fense of contributory negligence is not available, 
or is modified or limited in some respects ;65 thus, 
under some statutes contributory negligence is not 
a defense, but goes in mitigation of damages.66 
Decedent's negligence is not a bar to an action for 
his death unless it contributed proxirnately or di¬ 
rectly thereto on the other hand, if it was the 


primary, or sole proximate, cause of his death, it 
precludes any recovery.®^ 

b. Of Beneficiary 

Contributory negligence of a beneficiary is generally a 
defense to an action for death brought by or for such 
beneficiary, although there is authority to the contrary. 
In some, although not in other, jurisdictions, contributory 
negligence of only part of the beneficiaries is a defense 
to an action by the innocent beneficiaries. 

Contributory negligence of a beneficiary is gen¬ 
erally held to bar an action for death brought by 
or for the benefit of such beneficiary.^9 However, 


Co., App., 100 S.W.2d 51—McClos- 
key V. Renne, 37 S.W.2(i 950, 225 
Mo.App. 810. 

Neb.—McDonald v. Wright, 252 N. 

W. 411, 125 Neb. 871. 

N.Y.—La Goy v. Director General of 
Railroads, 131 N.E. 886, 231 N.Y. 
191, reversing 181 N.T.S. 842, 191 
App.Div. 680, reargument denied 
132 N.E. 905, 231 N.Y. 601—Proe- 
frock V. Denney, 15 N.Y.S.2d 374, 
258 App.Div. 5, affirmed 28 N.E.2d 
44. 

N.C.—Scott V. Western Union Tele¬ 
graph Co., 153 S.E. 413, 198 N.C. 
795. 

Ohio.—Pennsylvania R. Co. v. Moses, 
182 N.E. 40, 42 Ohio App. 220. 

R. I.—Kalify v. Udin, 159 A. 644, 52 
R.I. 191. 

S. D.—Ulrikson v. Chicago, M., St. P. 
& P. Ry. Co., 268 N.W. 369, 64 S. 
D. 476, 

Tex.—Olivas v. El Faso Electric Co., 
Civ.App,, 54 S.W.2d 154, error re¬ 
fused—Olivas V. El Paso Electric 
Co., Civ.App., 38 S.W.2d 165—Mur¬ 
phy V. Milheiser, Civ.App., 30 S.W. 
2d 586, error refused—^Wortham v. 
Bull, Civ.App., 19 S.W.2d 211, error 
refused. 

Va.—Norfolk & W. Ry. Co. v. Wel- 
lons' Adm’r, 154 S.E. 575, 155 Va. 
218. 

Wash.—Ostheller v. Spokane & 1. E. 

R. Co., 182 P. 630, 107 Wash. 678. 
17.C.J, p 1242 note 54. 

61. Hawaii,—^Nakamura v. Associat¬ 
ed Oil Co., 31 Hawaii 939. 

Mo.—Monard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

Tex.—International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S. 
W.2d 506, error dismissed, judg¬ 
ment correct. 

‘62. Ala.—Suell v. Derricott, 49 So. 
895, 161- Ala. 259, 263, 23 L.R.A.,N. 

S. , 996, 18 Ann.Cas. 636. 

17 C.J, p 1243 note 68. 

■63. Ala.—Roberts v. Kemp, 118 So. 

656, 218 Ala 350. 

17 C.J. p 1244 note 69. 

64. Railroad passenger’s contiihuto- 
ry negligence is, under some stat¬ 
utes, no defense to an action against 
the railroad for his death.—Carlson 


V. Boston & M. R. R., 168 N.E. 171, 
296 Mass. 60—McCarthy v. Boston, 
R. B. & L. R. Co., 159 N.E. 507, 262 
Mass. 56—Cotter v. Boston, R. B. 
«& L. R. Co., 129 N.E. 426, 237 Mass. 
68 . 

Mines and miners act 
Ill.—Davis V. Illinois Collieries Co., 
83 N.E. 836, 232 Ill. 284—Waschow 
V. Kelly Coal Co., 151 Ill.App. 41, 
affirmed 92 N.E. 303, 245 Ill. 516-- 
McCray v. Moweaqua Coal Min., 
etc., Co., 149 Ill.App. 565. 

65. Ga.—^Hudson v. Devlin, 111 S.E. 
693, 28 Ga.App. 458. 

66. Fla.—Tampa Electric Co. v. 
Bryant. 133 So. 887, 888, 101 Fla. 
204, citing CJorpus Juris. 

17 C.J. p 1243 note 57. 

Federal Employers’ liability Act 
U.S.—Central Vermont R. Co. v. 
White, Vt, 35 S.Ct. 865, 238 U.S. 
607, 59 L.Ed. 1433, Ann.Cas.l916B 
252. 

17 C.J. p 1243 note 56. 

67. Cal.—^Frazzini v. Cable, 300 P. 
121, 114 CaLApp. 444. 

La.—Smith v. Monroe Grocer Co., 
App., 179 So. 495—Rome v. Lon¬ 
don & Lancashire Indemnity Co. 
of America, App., 169 So. 132— 
Locke v. Shreveport Laundries, 137 
So. 645, 18 La.App. 169. 

Ohio.—Gallup v. Toledo Terminal R. 
Co., 160 N.E. 493, 26 Ohio App. 
447. 

Tenn.—^Walkup v. Covington, 73 S.W. 

2d 718, 18 Tenn.App. 117. 

Tex.—^International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S.W. 
2d 506, error dismissed, judgment 
correct—^Dallas Ry. & Terminal 
Co. V. Moore, Civ.App., 52 S.W.2d 
104. 

Proximate cause as element in con¬ 
tributory negligence generally see 
the C.J.S. title Negligence § 129, 
also 45 C.J. p 972 note 88-p 976 
note is. 

68. U.S.—Stringfellow v. Atlantic 
Coast Line R. Co., C.C.A.Fla,, 64 
P.2d 173, certiorari granted 54 S.Ct. 
50, 290 U.S. 608, 78 L.Ed. 632, cer¬ 
tiorari granted Atlantic Coast Line 
R, Co. V. Stringfellow, 54 S.Ct. 52, 
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290 U.S. 608, 78 L.Ed. 532, and re- 
versed on other grounds String¬ 
fellow V. Atlantic Coast Line R. 
Co., 54 S.Ct. 175, 290 U.S. 322, 78 
L.Ed. 339—Boston, etc., R. Co. v. 
Hurd, N.H., 108 F. 116, 47 C.C.A. 
615, 66 L.R.A. 193, certiorari de¬ 
nied 22 S.Ct. 939, 184 U.S. 700, 46 
L.Ed. 765. 

Minn.—Spoma v. Kalina^ 237 N.W, 
841, 184 Minn. 89, 76 A.L.R. 1280. 
N.D.—Hogan v. Bragg, 170 N.W. 
324, 41 N.D. 203. 

Under Federal ‘Employers’ liability 
Act 

U.S.—Frese v. Chicago, B. & Q. R. 
Co., 44 S.Ct. 1, 263 U.S. 1, 68 L. 
Ed. 131, affirming 235 S.W. 97, 
290 Mo. 501. 

Ky.—Rowe v. Chesapeake & O. Ry. 
Co., 286 S.W. 784, 215 Ky. 525. 

69. U.S.—Baker v. Dallas Hotel Co., 

C.C.A.Tex., 73 F.2d 825, 827, citing 

Corpus Juris. 

Ala.—Alabama Utilities Service Co. 
V, Hammond, 144 So. 822, 225 Ala. 
657—^Alabama Power Co. v. Stog- 
ner, 95 So. 151, 208 Ala. 666—Jones 
V. Strickland, 77 So. 562, 201 Ala. 
138. 

Cal.—Muller v. Standard Oil Co., 180 
P. 605, 180 Cal. 260—Favalora v. 
Oden. 57 P.2d 541, 13 Cal.App.2d 
659—Patania v.. Yellow-Checker 
Cab Co., 283 P. 295, 102 Cal.App. 
600. 

Ga.—^Woodham v. Powell, 7 S.E.2d 
573, 61 Ga.App. 760. 

Ill.—Hazel V. Hoopeston-Danville 
Motor Bus Co., 141 N.E. 392. 310 
III. 38, 30 A.L.R. 491, affirming 229 
Ill.App, 125—Chicago City R. Co. 
V. Wilcox, 27 N.E. 899, 138 HI- 370, 
21 L.R.A. 76—Isley v. McClandish, 
20 N.B.2d 890, 299 Ill.App. 564— 
Uhls V. Old Ben Coal Corporation, 
281 Ill.App. 254—Bernier v. Illinois 
Cent. R. Co., 213 Ill.App. 530— 
Voorhees v. Chicago & A. R. Co., 
208 Ill.App. 86—Lake Erie & W. R. 
Co. v. Pike, 31 Ill.App. 90. 

See Novitsky v. Knickerbocker Ice 
Co., 199 Ill.App. 593, reversed on 
other grounds 114 N.E. 545, 276 Ill. 
102—Swan v. Boston Store of Chi- 
1 cago, 191 Ill.App. 84. 
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on the ground that the action is purely statutory 
and that no conditions can be imposed on it not 
specified in the statute, some courts hold that con¬ 
tributory negligence of the beneficiary is no de- 
fense.'^O In actions under survival statutes, or stat¬ 
utes providing for an action by the personal rep¬ 
resentative for the benefit of the estate of de¬ 
ceased, contributory negligence of a beneficiary of 


the estate has been held not to bar recoveryji Un¬ 
less the beneficiary’s acts or omission were the 
proximate cause of the death, however, they are 
not a defense to an action for the death ,*'^2 
tributory negligence is not available as a defense 
where defendant by the use of due care could have 
avoided injury to decedent after discovering, or 
after he should have discovered, decedent’s peril.73 


Ind.—Holstine v. Director General 
of Railroads, 134 N.E. 303, 77 Ind. 
App. 5S2. 

Kan.—Rathbone v. St. Louis-San 
Francisco Ry. Co., 214 P. 109, 113 
Kan. 257. 

Ky.—Armstrong’s Adm’r v. Sumne & 
Ratterman Co., 278 S.W. Ill, 211 
Ky. 750. 

La.—Wise v. Eubanks, App., 159 So. 
161. 

Mass.—Lenihan v. Boston & M. R. 

^ R., 156 N.E. 857, 260 Mass. 28— 
Travers v. Boston Elevated R. Co., 
104 N.E. 383, 217 Mass. 188—Grant 
V. Pitcbburg, 35 N.E. 84, 160 Mass. 
16, 39 Am.S.R. 449. 

Mich.—McCann v. City of Detroit, 
207 N.W. 923, 234 Mich. 268—Flin- 
toff V. Muskegon Traction & Light¬ 
ing Co., 175 N.W. 438, 208 Mich. 
527. 

Minn.—Jenson v. Glemaker, 263 N.W. 
624, 195 Minn. 556. 

Mo.—Chawkley v. Wabash Ry. Co., 
297 S.W. 20, 317 Mo. 782—Koons v. 
St. Louis & I. M. R. Co., 65 Mo. 
592. 

N.H.—Baker v. Salvation Army, 12 
A.2d 514—Niemi v. Boston & M, R* 

R. , 173 A. 361, 87 N.H. 1, affirmed 
175 A. 245. 87 N.H. 1. 

Okl,—Missouri, K. & T. Ry. Co. v. 

Perino, 214 P, 907, 89 Okl. 136. 
Pa.—Shaffer v. Mowery, 108 A. 654, 
265 Pa., 300—^Erie City Pass. R. 
Co. V. Schuster, 6 A. 269, 113 Pa. 
413, 57 Am-R. 471, 18 Wkly.N.C. 
391—Rittle V. Zeller, 100 Pa.Super. 
616—^Watson v. Highland Grave 
, Traction Co., 68 Pa.Super. 332— 
Sullenberger , Chester Traction 
Co., 33 Pa-Super. 12—Birmingham 
V. Dorer, 3 Brewst. 69. 

S.C.—Crawford v. Simons-Mayrant 
Co., 139 S.B. 788, 141 S.C. 333-r-Wil-- 
son V. Clarendon County, 138 S-E. 
33, 139 S,C. 333—Cirosky v. 

Smathers, 122 S.E. 864, 128 S.C. 358 
—Sandel v. State, 104 S.E. 567, 115 

S. C. 168, 13 A.L.R. 1268. 

Tex.—Magnolia Petroleum Co. v. 
Porter, Civ.App., 22 S.W.2d 695, er¬ 
ror dismissed—San- Antopio * & A. 
P. B. Co. V, Vaugh, 23 S.W. 745, 
5 Tex.Civ.App. 195. 

Va.—Ratcliffe v. McDonald's Adm’r, 
97 S.E. 307, 123 Va. 781—Rich¬ 
mond, ' F. & P. R. Co. V. Martin’s 
Adm’r, 45 S.E. 894, 102 Va. 201. 
Wash.—Ostheller v. Spokand & I. E. 
R. Co., 182 P. 630, 107 Wash.. 678 
—Crevelli v. Chicago, M. & St. P.' 


Ry, Co., 167 P. 66, 98 Wash. 42, 
L.R.A.1918A 206. 

W.Va.—Hendricks v. Monongahela 
West Penn Public Service Co., 163 
S.B. 411, 111 W.Va. 576. 

Wis.—Potter v. Potter, 272 N.W. 34, 
224 Wis. 251—Matson v. Dane 
County, 189 N.W. 154, 177 Wis. 
649. 

17 CJ. p 1244 note 63. 

Imputation of parentis negligence to 
child. 

(1) Some cases have held that con¬ 
tributory negligence of the parents 
is a defense to an action for the 
death of child, qn the ground that 
the negligence of the parents is im¬ 
putable to the child. 

Ariz,—Town of Flagstaff v. Gomez, 
202 P. 401, 23 Ariz. 184, 23 A.L.R. 
661. . 

Cal.—Seperman v. Lyon Fire Proof 
Storage Co., 275 P. 980, 97 Cal. 
App. 654. 

Ill.—Illinois Cent. R. Co. v. War- 
riner, 132 Ill.App. 301, affirmed 82 
N.E. 246, 229 Ill. , 91—^Haas v. 

Hines, 219 Ill.App. 524.“ 

See Swan v. Boston Store of Chi¬ 
cago, 191 Ill,App. 84. 

Mich.—Feldman v. Detroit United R. 

Co., 127 N.W. 687, 162 Mich. 486. 
N.Y.—Foley v. New York Cent., etc., 

R. Co., 28 N.Y.S. 816, 78 Hun 248. 

(2) Other cases, however, have re¬ 
jected the doctrine or have held 
,that in the particular circumstances 
the negligence of the parent or of an 
agent of the parent was not im¬ 
putable to the child. 

Ark.—Miles v. St. Louis, I. M. & 

I ' S. R. Co., 119 S.W. 837, 90 Ark. 485. 
Iowa.—Johnston v. Delano, 154 N.W. 

1013, 175 Iowa 498. 

Mich.—McCann v. City of Detroit, 
207. N.W. 923, 234’’Mich. 268.' 

Mo.—Reynolds v, Kinyon, ’ 222 S.W. 
47'6. 

N.H.—Carney v. Concord St. R. Co., 
57 A. 218, 72 N.H. 364. 

S.C.—Watson v. Southern R. Co., 66 

S. C. 47, 44 S.E. 375. 

Vt.—Johnson's Adm’r v. Rutland R. 

Co., ,106 A. 682, 93 Vt. 132." 

12 C.jr: p 1244 note 62. 
va. U.S.—General Accident* Fire & 
Life Assur. Corporation, Limited, 
of Perth, Scotland, v. ^Morgan, D.C. 
N.Y., 30 F.Supp. 753. 
iN:J.—Bastedo v. Frailey, 162 A. 621, 
109 N.J.Law 390, 87 A.L.R. 587— 
Van Clik v. Hackensack Water Co., 
126 A. 634, 2 N.J.Misc. 1140. 

1142 


N.T.—Wallace v. D'Aprile, 222 N.T. 

S. 740, 221 App.Div. 402. 

17 C.J. p 1245 note 67. 

Contra Kunz v. Troy, 10 N.E. 442, 
104 N.Y. 344, 58 Am.R. 508, 5 N.Y. 
St. 642—Albert v. Albany R. Co., 
39 N.Y.S. 430, 5 App.Div. 544, af¬ 
firmed 49 N.E. 1093, 15-4 N.Y. 780— 
NewdoU V. Young, 30 N.Y.S. 84, 80 
Hun 364, 61 N.Y.St. 824—Foley v. 
New York Cent. & H. R. R. Co., 
28 N.Y.S. 816, 78 Hun 248, 69 N.Y. 
St. 6—Kieley v. New York Cent. 
& H. R. R. Co., 149 N.Y.S. 299, 86 
Misc. 490. 

71. Conn.—Davis v. Margolis, 144 
A. 665, 108 Conn. 645. 

Mich.—McCann v. City of Detroit, 
207 N.W. 923, 234 Mich. 268, 

N.H.—Carney v. Concord St. R. Co., 
57 A. 218, 72 N.H. 364. 

Wis.—Potter v. Potter, 272 N.W. 34, 
224 Wis. 251. 

17 C.J. p 1245 note 68. 

Negligence of parents not Ibene- 
flciaries is not a defense to an action 
by an adihinistrator for the death of 
a child.—Murphy v. Derby St. R. 
Co., 47 A. 120, 73 Conn. 249. 

72. Ark.—Herron v. Mama Coal Co., 
220 S.W. 470. 143 *Ark. 353. 

Cal.—Frazzini v. Cable, 300 P. 121, 
114 Cal.App. 444. 

Ill;—Fannon v. Morton, 228 111.App. 
415—Cervinka v. Adams, 225 Ill. 
App. 45—Chicago City R. ’ Co. v*. 
Robinson,. 27 Ill.App. 26, affirmed 
18 N.E. 772, 127 Ill. 9, 11 Am.S.R.. 
87, 4 L.R.A. 126. 

N.Y.—Ihl v; Forty-Second & G.. 

Street Ferry r‘. Co., 47 N.’Y. 317, 7' 
Am.R. 450—Ryczko v. Klenotich, 
198 N.Y.S. 473, 204 App.Div. 693. 
Vt—Davis v. Raymond, 146 A. 5,. 
102 Vt. 65—Johnson's Adm’r v.. 
Rutland R. Co., 106 A. 682, 93 Vt 
132. 

Proximate cause as element of com 
tributory negligence- generally see 
the C.J.S. title Negligence §' 129.. 
also 4.5 C.J.. p 972 note 88-p 976 
note 13. 

73. , La.,—^4-bate v. Hirdes, 121, So.. 

‘ 775, 9 LaApp. 688. 

Mo.—Reynolds v, Kinyon, 222 S.W., 
476. 

Tex.—Internattonal-GVeat iSTorthern: 
R. Co. V. Acker, Civ.App., 128 S.W^. 
2d 606, error dismissed, judgment 
borrect. 
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Nor is contributory negligence a defense where de- fense to an action for death.In other jurisdic- 

fendant’s act was willful or wanton,or where tions, such negligence is not a defense to an action 

the action is based, not on negligence, but on an by or for the innocent beneficiaries,*^'^ but pre¬ 
act of defendant constituting a violation of law.*^^ eludes recovery to the extent that it would inure 

Of part of beneficiaries. In addition to certain benefit of those who were in fact negiigent.^S 

holdings above noted in which, it will be observed, some authorities hold that such 

are implicit holdings as to whether negligence of negligence does not require even a reduction of 

only part of the beneficiaries is a defense, cases damages to the extent of the shares of the negli- 

are hereinafter treated in which has been expressly beneficiaries.*^^ 

adjudicated the question of whether contributory Of agent of b-eneficiary. The negligence of an 
negligence of only part of the beneficiaries is a agent of a beneficiary may be imputed to the ben- 

defense. In some jurisdictions, contributory neg- eficiary so as to constitute a defense to an action 

ligence of only part of the beneficiaries is a de- by the beneficiary.^^ 


74. Okl.—Missouri, K. & T. Ry. Co. 
V. Perino, 214 P. 907. 89 Okl. 136. 

75. Ill.—Host V. P. H. Noble & Co., 

147 N.E. 258, 316 Ill. 357, re¬ 

versing 232 Ill.App. 430. 

76. Ill.—Host v. F. H. Noble &, Co., 
147 N.E. 258, 316 Ill. 357, revers¬ 
ing 232 Ill.App. 430—Hazel v. 
Hoopeston-Danville Motor Bus Co., 
141 N.E. 392, 310 Ill. 38. 30 A.L.H. 
491, affirming 229 Ill.App. 125— 
Garnhart v. Reeves, 5 N.E.2d 855, 
288 Ill.App. 159. 

17 C.J. p 1245 note 65. 

Action for deatli of spouse and par¬ 
ent 

Contributory negligence of a 
spouse is a defense to an action by 
the spouse for himself and on be¬ 
half of the children for the death 
of the other spouse and parent. 
Idaho.—Sprouse v. Magee, 269 P. 
993, 46 Idaho 622. 

Wash.—Heath v. Wylie, 186 P. 313, 
109 Wash. 86. 

Action for death of child 

(1) Contributory negligence of any 
beneficiary will bar action for a 
child’s death.—McClaren v. City of 
Oiliespie, 250 Ill.App. 53. 

(2) 'Thus negligence of the parents 
is a depose to an action by them for 
themselves and for the benefit of 
next of kin.—^Newton v. Illinois Oil 
Co., 232 Ill.App. 115. 

(3) Likewise, the negligence of one 
parent bars an action by the other 
parent or by the parents. 

Ill.-—Flood v. Keeley Brewing Co,, 
175 Ill.App. 441. 

See Edwards v. Negley, 193 Ill. 
App. 426. 

Kan.—Turner v. St. Louis-San Frau- 
cisco Ry. Co., 189 P. 376, 106 Kan. 
591. 

Wash.—Crevelli v. Chicago, M. & St. 
P. Ry. Co., 167 P. 66, 98 Wash. 42, 
L,B.A.1918A, 206. 

Contra Donk Bros. Coal, etc., Co. v. 

Leavitt, 109 Ill.App. 385. 
lu California 

(1) The negligence of one parent 
bars, recovery by the other parent or 
by the parents for the death of a 


child.—Bull V. Atchison, Topeka & 
S. F. Ry. Co., 81 P.2d 158, 27 Cal. 
App.2d 473—Cossi v. Southern Pac. 
Co.', 293 P. 663, 110 Cal.App. 110— 
Keena • v. United Railroads of San 
Francisco, 207 P. , 35, 57 Cal.App. 
124. 

(2) However, the negligence of a 
parent is not a defense to an action 
by a .minor child for the death of the 
other parent.—Bowen v. Kizirian, 
287 P. 570, 105 Cal.App. 286. 

77. Ind.—Bindley v. Sink, App., 25 
N.E.2d 668, superseded. Sup., 30 
N.E.2d 456. 

Miss.—Nosser v. Nosser, 137 So. 491, 
492, 161 Miss. 636, citing Corpus 
Juris. 

S.C.—Horne v. Atlantic Coast Line 
R. Co., 181 S.E. 642, 648, 177 S.C. 
461, quoting Corpus Juris. 

17 C.J. p 1245 note 64. 

Negligence of parent or parents 

(1) Negligence of parents does not 
preclude recovery by or for other 
beneficiaries for a child’s death. 
Ariz,—Town of Flagstaff v. Gomez, 

202 P. 401, 23 Ariz. 184, 23 A.L.H. 
661. 

Ohio.—Cleveland, C., C. & St, L. R. 
Co, V. Grambo, 134 N.E. 648, 103 
Ohio St. 471, 20 A,L.R. 1214. 

(2) The negligence of one parent 
does not, preclude recovery by the 
innocent parent for the death of a 
child. 

S.C.—Horne v. Atlantic Coast Line 

R. Co.; 181 S.E. 642, 177 S.C. 461. 
Va.—City of Danville v. Howard, 

157 S.E. 733, 156 Va. 32. 

■W,Va.—Potts v. Union Tract. Co., 83 

S. E. 918, 75 W.Va. 212. 

17 C.J. p 1245 note 64 ta] (1). 
Contra Toner’s Adm’r v. South Cov¬ 
ington & C. St. H. Co., 58 S.W. 439, 
109 Ky. 41, 22 Ky.L. 564. 

(3) Nor is the negligence of one 
parent a defense ,1fo an action by a 
child for the death of another child 
or of the other parent.—Plines v. 
Partridge, 231 S.W. 16, 144 Tenn. 
219—^Anderson v. Memphis St. Ry. 
Co., 227 S.W.'39, 143 'Tenn. 216. 

78, U S.—Southern Pac. Co. v. Bay, 
C.C.A:.Cal., 38 F.2d 958. 
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N.H.—Humphreys v. Ash, 0 A. 2d 
436. 

Ohio.—Cleveland, C., C. & St. L. R. 
Co. V. Grambo, 134 N.E. 648, 103 
Ohio St. 471, 20 A.L.R. 1214—Qaus 
V. Pennsylvania, H. Co., 10 N.E.2d 
635, 56 Ohio App. 299—Cincinnati 
Traction Co. v. Cahili, 16 Ohio App. 
496. 

S.C.—Horne v. Atlantic Coast Line 
• R. Co., 181 S.E. 642, 177 S.C. 461. 
Tehn.—Anderson v. Memphis St. Ry. 

Co., 227 S.W. 39, 143 Tenn. 216. 

Va.—City of Danville v. Howard, 157 
S.E. 733, 156 Va. 32. 

17 C.J. p 1245 note 66. 

CompairatiVe negligence 

In action by husband and wife 
for death of daughter resulting from 
collision of automobile ’ owned by 
husband and driven by wife, where 
jury apportioned negligence between 
wife and defendant motorist at for¬ 
ty-five per cent and fifty-five per cent, 
respectively, and there was an award 
of two thousand five hundred dollars 
for death of daughter, the husband 
was entitled to one half of the award 
and the'wife was entitled to the oth¬ 
er half less forty-five per cent there¬ 
of on account of her negligence.— 
Hansberry v. Dunn, 284 N.W. 556, 230 
Wis. 626. 

79. Me.—Danforth v. Emmons, 126 
A. 821. 124 Me. 156. 

Mass.—O’Connor v. Benson Coal Co., 
16 N.B.2d 636, 301 Ma^s. 145. 
Miss.—Hines v. McCullers, 83 So. 
734, 121 Miss. 666. 

Mo.—Herrell v. St. Louis-San Fran¬ 
cisco Ry. Co., 23 S.W.2d 102, 324 
Mo. 38, 69 A.L.R. 470. 

80. Kan.—Rathbone v. St. Louis- 
San Francisco Ry. Co., 214 P. 109, 
113 Kan. 267. 

N.H.—Niemi v. Boston & M. R. R., 
175 A. 245, 87 N.,H. 1, affirming 173 
A. 36i, 87 N.H. 1.. 

S.C.—Sandel v. State. 104 S.E. 567, 
115 S.C; 168, 13 A.L.R. 1268. 

Wis.—^Kuchler v. Milwaukee, etc., 
Co., 146 N.W. 1133, 157 Wis. 107, 
Ann.Cas,1916A 891. 

Negligence of child’s custodian 
(1) May be imputed to a pareht 
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c. Of Personal Representative 

Contributory negligence of the personal representa¬ 
tive, unless he is also a beneficiary, is no defense. 

Contributory negligence of the personal repre¬ 
sentative, except as he is also a beneficiary, is no 
defense, because he is a mere nominal party with 
no interest in the recovery.^^ 

§ 47. Release, Compromise, and Settlement 

a. In general 

b. By decedent 

c. By beneficiary 

d. By personal representative or other 

representative plaintiff 

e. By guardian 

a. In General 

In the absence of statute, a release or compromise 
and settlement with one of several wrongdoers is a bar 
to an action against the others. 

In the absence of statute,a release or compro¬ 
mise and settlement with one of several wrong¬ 
doers is a bar to an action for death against the 
others.®^ 

b. By Decedent 

it is generally a good defense, irrespective of the na¬ 
ture of the statute under which the action is brought, 
that decedent in his lifetime received satisfaction by set¬ 


tlement and adjustment, although, under some authori¬ 
ties, such a matter is not a defense under a statute giv¬ 
ing the beneficiaries a new and independent cause of 
action. Valid contract exemptions from liability are a 
defense In some jurisdictions. 

Whether the right of action is a transmitted 
right or an original right, and whether it is cre¬ 
ated by a survival statute or by a statute creating 
an independent right, the general consensus is that 
the gist and foundation of the right in all cases is 
the wrongful act, and that for such wrongful act 
but one recovery should be had, and that, if 
deceased has received satisfaction, it is a good de¬ 
fense to the statutory action brought after his 
death.^^ The rule has been applied even to a set¬ 
tlement or recovery by the personal representative, 
if made in the right of decedent.^^ However, ex¬ 
cept in the case of a right based on survival stat¬ 
utes,^® the logic of the decisions has been ques¬ 
tioned,and it has been held that, where the stat¬ 
ute creates an entirely new cause of action, distinct 
and independent of any right of action deceased 
may have had during his lifetime, a release ex¬ 
ecuted by deceased before his death cannot deprive 
the beneficiary of the right which the statute gives 
him,ss as, for instance, where the statute provides 
a penalty.^^ Where the release or settlement was 
made in circumstances showing a want of legal* 
consent on the part of decedent, and was not rati- 


who authorized or created the cus¬ 
tody. 

Ill.—See EJdwards v. Neg-ley, 193 Ill. 
App. 426. 

Pa.—Heidenwag: v. Philadelphia, 15 
Pa.Co. 200. 

Va.—Richmond P. & P. R. Co. v. 
Martin’s Adm'r, 45 S.B. 894, 102 
Va. 201. 

W.Va.—Hendricks v. Monongahela 
West Penn Public Service Co., 163 
. S.E. 411, 111 W.Va. 576. 

Wis.—Kuchler v. Milwaukee, etc., 
Co., 146 N.W. 1133, 157 Wis. 107, 
Ann.Cas.l916A, 891. 

17 C.J. p 1244 note 63. 

(2) Is not imputable to the parent 
where he used due care in the selec¬ 
tion of the custodian. 

Iowa.—Walters v. Chicago, etc., R. 
Co., 41 Iowa 71. 

(3) Is not imputable to a parent 
not shown to have authorized the 
custody. 

G-a,—^Atlanta, etc., R. Co. v. Gravitt, 
20 S.E. 550, 93 Ga. 369, 44 Am.S.R. 
145, 26 L.R.A. 563. 

S.C.—^Watson v. Southern R. Co., 44 
S.E. 375, 66 S.C. 47. 

81. Ohio.—^Wolf V. Lake Erie, etc., 

• R. Co.. 45 N.E. 708, 55 Ohio St. 517, 
36 L.R.A. 812—Each v. Canton Yel¬ 
low Cab Co., 173 N.E. 245, 36 Ohio 
App. 247. 

Wis.—^Koehler v. Waukesha Milk Co., 
208 N.W. 901, 190 Wis. 52. 


82. N.Y.—Wamer v. Brill, 185 N.T. 
S. 586, 195 App.Div. 64. 

83. Ill.—Mooney v. Chicago, 88 N.E. 
194, 239 Ill. 414, reversing 144 Ill. 
App. 472. 

Minn.—Alrnguist v. Wilcox, 131 N. 
W. 796, 115 Minn. 37. 

84. Ark.—Crockett v. Missouri Pac. 

R. Co., 16 S.W.2d 989, 179 Ark. 
527, 

Ind.—^Haskell & Barker Car Co. v. 
Logermann, 123 N.E. 818, 71 Ind. 
App. 69. 

Kan.—Fuller v. Atchison, T. & S. P. 

Ry. Co., 257 P. 971, 124 Kan. 66. 
Mass,—La Croix v. Boston Elevated 
Ry. Co,, 111 N.E. 785, 223 Mass. 
242. 

17 C.X p 1246 note 79—1 C.J. p 526 
note 47. 

Pederal Employers^ Liability Act 

U.S.—Mellon v. Goodyear, 48 S.Ct. 
541, 277 U.S. 335,' 7,2 L.Ed. 906, 
reversing Goodyear v. Davis, 247 
P. 446, 121 Kan. 392, certiorari 
granted Mellon v. Goodyear, 47 S. 
Ct. 240, 273 U.S. 684, 71 L.Ed. 
839. ^ 

Conn.—^Plynn v. New York, N. H. & 
H. Rv Co., 149 A, 682, 111 Conn. 196, 
certiorari granted 51 S.Ct. 30, 282 
U.S. 821, 76 L.Ed. 733, affirmed 51 

S. Ct. 357, 283 U.S. 53, 75 L.Ed. 
837, 72 A.L.R. 1311. 
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Ohio.—^Connors v. New York Cent. 

R. Co., 20 Ohio N.P.,N.S., 573. 
Contra, Goodyear v. Davis, 220 P. 
282, 114 Kan. 557, 39 A.L.R. 563, 
rehearing denied 220 P. 1049, 115 
Kan. 20. 

85. Kan.—Berner v. Whittelsey 
Mercantile Co., 145 P. 567, 93 Kan. 
769, Ann.Cas.l916D 350. 

17 C.J. p 1247 note 86. 

86. Cal.—Earley v. Pacific Electric 
R. Co., 167 P. 513, 176 Cal. 79. 

Ohio.—Maguire ’v. Cincinnati Tract. 

Co., 33 Ohio Cir.Ct. 24. 

17 C.J. p 1246 not© 82. 

87. Cal.—Earley v. Pacific Electric 
R. Co., 167 P. 513, 176 Cal. 79. 

S.D.—Rowe V. Richards, 151 N.W. 
1001, 35 S.D. 201, 215, L.R.A.1915E, 
1075, Ann.Cas.l918A 294. 

17 C.J. p 1246 note 83. 

88. La.—^Johnson v. Sundbery, App., 
160 So. 299. 

Ohio.—Phillips V. Community Trac¬ 
tion Co., 189 N.E. 444, 46 Ohio App. 
483. 

Okl.—Stokes v. Collum Commerce 
Co., 252 P. 390, 120 Okl. ;33. 

17 C.J. p 1247 note 84. 

89. Ky.—Donahue v. Drexler, 82 Ky. 
157, 56 Am.R. 886. 

Mass.—^Wall v, Massachusetts North¬ 
eastern St. Ry. Co., 118 N.E. 864, 
229 Mass. 506. 
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fied by him, it may be avoided after his death and 
will not bar a recovery.^O 

Contract exemptions from liability. Where a 
contract exemption from liability is deemed valid, 
and would have afforded a defense to an action 
by decedent for the injury to him, it is also, in 
some jurisdictions, a defense to an action for the 
resulting death.^^ However, the contrary has been 
held under statutes not making the right of action 
dependent on the existence of a right of action in 
decedent,and, in some cases, it has been held, 
that whether or not decedent could bar the statu¬ 
tory right of action by settlement and discharge 
made after the injury and before his death, he 
cannot contract away statutory rights of the bene¬ 
ficiaries by contract made before the injury.^3 
Where a contract exemption from liability is 
deemed void, it is, of course, no defense.^^ Con¬ 
sent by decedent to an act likely to result in great 


bodily harm or in death is not, under some au¬ 
thorities, a defense to an action for death result¬ 
ing from such act,^^ but consent to a lesser assault 
may be a defense.^^ 

Where the statute is penal, the decedent cannot, 
by contract, release defendant from liability under 
it.97 

c. By Beneficiary 

A release, compromise, and settlement by benefi¬ 
ciaries entitled to the proceeds of a recovery will general¬ 
ly bar an action by or for them, but cannot prejudice the 
interests of the personal representative or statutory plain¬ 
tiff, and a release by part of the beneficiaries will not 
bar an action by or for the others. Defendant Is entitled 
to credit on the amount due a beneficiary for payments 
made him under a settlement. A valid contract exemp¬ 
tion from liability is a defense. 

A release, compromise, and settlement of the 
claim by the beneficiaries entitled to the proceeds 
of a recovery will generally bar a subsequent ac¬ 
tion by them or for their benefit.^s However, ex- 


90- Praud 

N.Y.—Ishie V. Alfred E. Norton Co., 
170 N.T.S. 655, 183 App.Div. 94. 
Decedent’s mental incapacity 
Ind.—Haskell & Barker Car Co. v. 
Logermann, 123 N.E. 818, 71 Ind. 
App. 69. 

Kan.—Goodyear v. Davis, 220 P. 282, 
114 Kan. 557, 39 A.L.R. 563, rehear¬ 
ing denied 220 P. 1049, 115 Kan. 
20 . 

91. U.S.—Northern Pac. R. Co. v. 
Adams, Wash., 24 S.Ct. 408, 192 U. 
S. 440, 48 L.Ed. 513, reversing, C. 
C., 95 P. 938. 

17 C.J. p 1247 note 89. 

Stipulations in a free pass reliev¬ 
ing the carrier of liability. 

XJ.S.—Northern Pac. R. Co. v. Adams, 
Wash., 24 S.Ct. 408, 192 U.S. 440, 
48 Xi.Ed. 513, reversing, C.C., 95 
F. 938. 

Conn.—Griswold v. New York, etc., 
Co., 4 A. 261, 53 Conn. 371, 55 Am. 
R. 115—17 C.J. p 1247 note 91. 
Assumption of risk by servant 

U.S.—Northern Pac. R. Co. v. Adams, 
Wash., 24 S.Ct. 408, 192 U.S. 440, 
48 L.Ed, 513, reversing, C.C., 95 P. 
938. 

Ga.—^Western, etc., R. Co. v. Strong, 
52 Ga. 461. 

17 C.J. p 1247 note 93. 

92. U.S.—Adams v. Northern Pac. 

R. Co., C.C.Wash., 95 F. 938, af¬ 
firmed, C.C.A., 116 F. 324, re¬ 

versed on other grounds 24 S.Ct. 
408, 192 U.S. 440, 48 L.Ed. 513, 

17 C.J. p 1247 note 90. 

93. Kan.—Chicago, etc., R. Co. v. 
Martin, 63 P. 461, 59 Kan, 437. 

17 C.J. p 1247 note 96. 

Membership in relief association 
Contracts exempting employers 


from liability in consideration of 
membership in a relief association 
are not a defense.—^McKeering v. 
Pennsylvania R. Co., 46 A. 716, 65 N. 
J.Law 57—17 C.J. p 1247 note 95. 
Assumption of risk 
Cal.—Rovegno v. San Jose Knights 
of Columbus Hall Ass’n, 291 P. 
848, 108 Cal.App. 591. 

94. Okl.—Chicago, R. I. & P. Ry. 
Co. V. Smith, 188 P. 670, 77 Okl. 
297. 

17 C.J. p 1247 note 88. 

95. Tex.—^McGue v. Klein, 60 Tex. 
168, 48 Am.R. 260. 

17 C.J. p 1240 note 34 [b]. 

Consent to abortion 

Ind.—Martin v. Hardesty, 163 N.E. 

610, 91 Ind.App. 239. 

Ohio.—Milliken v. Heddesheimer, 144 
N.E. 264, 110 Ohio St. 381, 33 A. 
L.R. 53. 

Contra 

Mass.—Szadiwicz v. Cantor, 154 N.E. 

251, 257 Mass. 618, 49 A.L.R. 958. 
Wash.—Androws v. Coulter, 1 P.2d 
320, 163 Wash. 429. 

Voluntary participation in deadly 
combat 

Okl.—^olby V. McClendon, 206 P. 
207, 85 Okl. 293, 30 A.L.R. 196. 

96. Participation in prize fight 
Wash.—^Hart v. Geysel, 294 P. 570, 

159 Wash. 632. 

97- Mass.—Commonwealth v. Ver¬ 
mont, etc., R. Co., 108 Mass. 7, 11 
Am.R. 301. 

17 C.J. P 1247 note 97. 

98. Ala.—Hampton v. Roberson, 163 
So. 644, 231 Ala. 55:—^Fischer v. 
Pope, 155 So. 579/ 229 Ala. 170— 
Irwin V. Alabama Fuel & Iron Co., 
110 So. 566, 216 Ala. 328—^Hines v. 
Seibels, 86 So. 43, 204 Ala. 382— 
Bell v. Nelson, App., 154 So. 606, 
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certiorari denied 154 So. 607, 228 
Ala. 621. 

Ill.—Mattoon Gas Light & Coke Co. 

V. Dolan, 111 Ill.App. 333. 

Kan.—Foley v. Crawford, 264 P. 59, 
125 Kan. 252—Jeffries v. Farmers' 
Union Co-op. Mercantile & Eleva¬ 
tor Co., 176 P, 631, 102 Kan. 811, 
103 Kan. 786. 

La.—^Wenholz v. New Amsterdam 
Casualty Co., App., 181 So. 222. 
Me.—Williams v. Hoyt, 102 A. 703, 
117 Me. 61. 

Mo.—Bird v. Bilby, 215 S.W. 909, 
202 Mo.App. 212. 

N.Y.—Davis v. New York Cent. & H. 
R. R. Co., 135 N.E. 277, 233 N.Y. 
242, reversing 167 N.Y.S. 868, 181 
App.Div. 228. 

Tenn.—Davis v. Freels, 15 Tenn.App. 
152. 

W.Va.—-Carroll v. Fetty, 2 S.E.2d 521, 
certiorari denied Fetty v. Carroll, 
60 S.Ct. 85, 308 U.S. 571, 84 L.Ed. 
479—Peters v. Kanawha Banking 
& Trust Co., 191 S.E. 581, 118 W. 
Va. 484—Fetty v. Carroll, 190 S. 
E. 683, 684, 118 W.Va. 401, citing 
Corpus Juris. 

17 C.J. p 1247 note 98. 

Abandonment by a beneficiary of 
his right of action is a defense.— 
Saloshin v. Houle, 155 A. 47, 85 N.H. 
126. 

Under contract of decedent provid¬ 
ing that acceptance of benefits from 
a relief fund shall operate as a bar, 
beneficiaries accepting benefits are 
barred from other recovery.—Gipe v. 
Pittsburgh, C. C. & St. L. R. Co., 82 
N.E. 471, 41 Ind.App. 156—17 C.J. p 
1248 note 6. 

Doctrine of indecent haste is in¬ 
applicable to a settlement made with 
an adult beneficiary after the death. 
—Union Chevrolet Co. v. Arrington, 
138 So. 593, 162 Miss. 816. 
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cept under some statutes,a release and settle¬ 
ment by only some of the beneficiaries will not bar 
an action by, or for the benefit of, the other bene¬ 
ficiaries.^ Nor will such a release, even by a sole 
beneficiary, be allowed to'prejudice the interest 
which the personal representative or other statu¬ 
tory plaintiff may have in the action by way of 
costs, disbursements, or otherwise, and he may 
prosecute the action to judgment to protect such 
interest.2 Under some statutes, the exclusive pow¬ 
er to compromise and settle the claim is in the per¬ 
sonal representative, and a settlement with the 
beneficiary is no defense to an action by such rep¬ 
resentative. ^ Where the action is for the benefit 
of decedent’s estate, only the personal representa¬ 
tive has power to compromise and release it,'* al¬ 
though, even in such a case, the release of the 
sole heirs and distributees has been given effect.^ 
In any event, defendant is entitled to credit on 
the’ amount due any beneficiary for payments made 
to him under a settlement with such beneficiary.® 
A release obtained by fraud,^ or duress,® or from 


a beneficiary under disability,^ may be avoided, and 
will not preclude recovery on the action. A re¬ 
lease given by a person who has no interest is not 
a defense.^® Where the beneficiary with whom a 
settlement has been made is subsequently qualified 
as administrator, such appointment relates back to 
the death of decedent and legalizes the settlement,, 
if that is necessary, to sustain the settlement.^! 

Contract exemptions from liability. Where val¬ 
id,although not, of course, where invalid,!® a 
contract by beneficiaries exempting defendant from 
liability is a defense to a subsequent action by or for 
them, 

d. By Personal Representative or Other Rep¬ 
resentative Plaintiff 

A release, compromise, and settlement by the per¬ 
sonal representative or other representative plaintiff, 
even without the beneficiaries' consent, is generally a 
good defense, provided it was made in good faith, and, 
in some jurisdictions, with authority of the court. 

A release, compromise, and settlement of the 
claim made by the personal representative!'* or oth- 


90. Compensatiaix for joint 'henefit 

Acceptance by one parent of com¬ 
pensation under a statute providing 
compensation for the joint benefit 
of the parents is binding on the-oth¬ 
er parent,—Nobles v. Meyer Green- 
wald Const. Co., 137 So. 576, 18 La, 
App. 548. 

1. Ala.—Hampton v. Roberson, 163 
So. 644, 231 Ala. 55. 

Kan.—Foley v. Crawford, 264 P. 59, 
125 Kan. 252. 

N.J.—Morss V. Allen, 199 A. 414, 120 
N.J.Law 203. 

Ohio.—Phillips v. Community Trac¬ 
tion Co., 189 N.E. 444, 46 Ohio App. 
483. 

Wyo.—Massion v. Mt. Sinai Congre¬ 
gation, 276 P. 930, 40 Wyo. 297. 
17. C.J. p 1248 note 99. 

Wader contract of decedent provid¬ 
ing that acceptance of benefits from 
a relief fund shall operate as a bar, 
the acceptance of benefits by some 
beneficiaries does not bar other ben¬ 
eficiaries not accepting benefits.— 
Gowen v. Ray, Ind., 108 F. 320, 47 
C.C.A. 352—17 C.J. p 1248 note 6. 

Release of all held not contemplat¬ 
ed by the parties to the release'.— 
Herndon v. St. Louis &. S. .F.' R. Go., 
128 P. 727, 37 Ohl. 256. 

Settlement by beneficiary not en¬ 
titled to maintaan suit does not bar 
an aciion by the beneficiary author¬ 
ized by statute to maintaiii the ac¬ 
tion.—Espinosa v. Haslatn, 47 P.2d 
479, 8 Gal.App.2d 213. 

2, N.Y.—^Davis v. New -York Cent. & 
H. R. R. Co., 135 N.E. 277, 233 
N.Y. 242, reversing 167 N.Y.S. 868, 
ISl App.Dlv. 228. 

17 C.J. p 1248 npte 1. 


3. U.S.—Carson v. Gore-Meenan Co., 
D.C.Conn., 229 F. 765. 

Ky.—Louisville v. Hart, 136 S.W. 
212, 143 Ky. 171, 35 L.R.A.,N.S., 
207. 

17 C.J. p 1248 note 2. 

4. Wyo.—Massion v. Mt. Sinai Con¬ 
gregation, 276 P. 930, 40 Wyo. 297. 

17 C.J. p 1248 note 3. 

After commencement of action 
Ala—Newell v. Bushard, 85 So. 274, 
204 Ala. 73. 

5. Iowa.—Christe v. Chicago, etc., R. 
Co., 74 N.W. 697, 104 Iowa 707. 

1'7 C.J. p 1248 note 4. 

6. Ala.—Hampton v. Roberson, 163 

So. 644, 231 Ala. 55—Bell v. Nel¬ 
son, 154 So. 606, 26 Ala.App, 44, 
certiorari denied 154 So. 607, 228 
Ala. 621. j 

17 C.J. p 12*48 note 5. | 

Dictum—^Newell v. Bushard, 85 So. 
274, 204 Ala. 73. 

7. Kan.—Foley v. Crawford, 264 P. 
59, 125 Kan. 252. 

Wis.—^Madison Trust Co. v. Helleck- 
son, 257 N.W. 691, 216 Wis. 443,' 
9'6 A.L.R. 992. 

17 C.J. p 12.49 note 7. . ,, 

Beneficiaries must be pa.rties to ac¬ 
tion if it is sought- to set aside re¬ 
lease, and, in ap action by an ad¬ 
ministratrix for the wrongful, death 
of her intestate, where defendant 
pleaded a settlement and the admin- 
; istrator in her replication stated 
that the next of kin signing the re¬ 
leases joined individually, and' re- 
pudislted such settlement, it was held 
that such statement in the pleading 
did' not make the' next of kin party 
to the suit.—Davis v.' Freels, 15 
iTenn.App. 152. . j 

me 


8. W.Va.—Carroll v. Petty, 2 S.E. 
2d 521, certiorari denied Petty v. 
Carroll, 60 S.Ct. 85, 308 US. 571, 84 
L.Ed. 479. 

9. Mental incapacity 

Fla.—Florida Power & Light Co. v. 

Horn, 131 So. 219, 100 Fla. 1339. 
Kan.—Foley v. Crawford, 264 P. 59, 
125 Kan. 252. 

Infancy, where the infant does not 
affirm the settlement after attain¬ 
ing majority.—Hines v. Seibels, 86 
So. 43, 204 Ala 382. 

10. S.C.—^Wade v. Southern Ry. Co., 
71 S.E. 859, 89 S.C. 280. 

17 C.J. p 1249 note 8. 

11. Mich.—Story v. Page,' 273 N.W. 
384, 280 Mich. 34. 

N.Y,—Doyle v. New York, etc., R. 
Co., 72 N.Y.S, 936, 66 App.Div. 

398. 

12. Parents* contract exempting em¬ 
ployer of child from liability for in¬ 
juries Which may result to child.— 
New V. Southern R. Co., 42 S.E. 391, 
116 Ga. 147, 59 L.R.A. 115. 

13. Parents’ contract exempting 
employer of child: from any liability 
if the minor is killed in the course 
of his employment.—Galveston, etc.^ 
R. Co. V. Pigott, 116 S.W. 841, 54 
Tex.Civ.App. 367. 

l4- U.S.—^American Car & Foundry 
Co. V. Anderson, Mo., 21,1 F. ,301> 
127 C.C.A. 587—Laubscher v. Fay,. 
, D.C.Ohio, 197 F. 879. 

Ill.—M^cFadden v. St. Paul Coal Co., 
183 Ill.App. 36, affirmed 105 IS^.E. 
■ 314, 263 Ill. 441—Brink's Express 

Co. V. O’Donnell; 88 IlLApp. 459. 
Ind.—Pittsburgh C. C. & St. L. B, 
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er person authorized to prosecute the claim in a rep¬ 
resentative capacity,15 even without the consent of 
the beneficiaries,15 is generally a good defense to 
the action, provided, of course, it was made in en¬ 
tire good faith without any fraud.17 In some ju¬ 
risdictions, the personal representative has no pow¬ 
er to compromise and adjust the claim, except with 
the authority and consent of the court,i8 while, in 
other jurisdictions, such consent is not necessary.i^ 
A settlement or release by a personal representative 
lacking authority to maintain the action,^0 or by a 
person not appointed administrator until after exe- 
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cution of the release,^! is not a defense, at least not 
where such person was not the beneficiary and 
persons not represented by the administrator are 
not bound.25 

e. By Guardian 

A release or compromise by the claimant's guardian 
with the authority and approval of the court is a defense 
to a subsequent action on the claim in the courts of the 
state, but not in the courts of other states. 

A release or compromise of the claim by the 
guardian of the claimant, with,^i and only with, in 
some jurisdictions, at least,25 the authority and ap- 


Co. V. Gipe, 65 N.E. 1034, 160 Ind. 
360. 

Kan.—Berner v. Whittelsey Mercan¬ 
tile Co., 145 P. 567, 93 Kan. 769, 
Ann.Cas.l916D, 350. 

Ky.—Jackson’s Adm’x v. Alexiou, 3 
S.W.2d 177, 223 Ky. 95, 56 A.L.R. 
1345—Compton’s Adm’r v. Border¬ 
land Coal Co., 201 S.W; 20, 179 Ky. 
695, L.R.A.1918D 666—Slusher v. 
Weller, 151 S.W. 684, 151 Ky. 203. 

K. H.—Cog-swell V. Concord & M. 
Railroad Co., 44 A. 293, 68 N.H. 
192. 

Or.—Olston v. Oregon Water Power 
& R. Co., 96 P. 1095, 62 Or. 343, 20 

L. R.A.,N.S., 915, rehearing denied 
97 P. 538, 52 Or. 343, 20 L.R.A., 
N.S., 915. 

17‘C.J. p 1249 note 11. , 

Dictum contra Franciscovich v. 
Walton. 150 P. 261, 77 Or. 36. 

Action by sttbsecLuent administrator 
A second administrator may main¬ 
tain an action for death only after 
tendering to defendant the amount 
paid by defendant to first adminis¬ 
trator in settlement of claim.—Doten 
V. Southern Ry. Co., D.C.Tenn., 32 
P.Supp. 901. 

Consul held not authorized under 
particular treaty to execute a release 
binding the beneficiaries without 
their consent.—Hamilton v. Erie R. 
Co., 114 N.E. 399, 219 N.Y. 343, Ann. 
Cas.l918A 928, affirming 154 N.Y.S. 
125, 170 App.Div. 901, and error dis¬ 
missed 39 S.Ct. 95, 248 TJ-S. 369, 63 

L. Ed. 307. 

15. U.S.—Conover v. Pennsylvania 
R. Co., C.C.N.Yl, 176 P. 638—17 C.J. 
p 1249 note 12. 

16. XJ.S.-^Mann v. Minnesota Elec¬ 
tric Light & Power Co., C.C.A.Okl., 
43 F.2d 36—^American Car & 
Foundry Co. Anderson, Mo., 211 
F. 301, 127 C.C.A. 587. 

Ky.^—Slusher v. Weller, 151 S.W. 

684, 151 Ky. 203. 

17 C.J. p 1249 note 13. 

17. Ark.—Treadway v. Sjt. Louis, I. 

M. & S. Ry. Co., 191 SW. 930, 127 
Ark. 211. 

Iowa.—Flynn v. Chicago Great West¬ 
ern R. Co., 141 N.W. 401. 159 Iowa 
571, :46 L,R.A.,N.S., 1098. 

Kan.—Jeffries v. Fartners’ , Union 


Co-op. Mercantile & Elevator Co., 
176 P. 631, 102 Kan. 811, 103 Kan. 
786. 

Ky.—Leach v. Owensboro City R. 

Co.. 125 ' S.W. 708. 137 Ky. 292. 

N.J.—Manns v. A. E. Sandford Co., 
81 A. 491, 82 N.J.Law 124. 

R-I.—Parker v. Providence & S. 
Steamboat Co., 23 A. 102, 17 R.I. 
376, 14 L.R.A. 414, 33 Am.S.R. 

869. 

17 C.J. p 1249 note 14. 

18. Ind.—Yelton v. Evansville, etc., 
R. Co., 33 N.E. 629, 134 Ind. 414, 
21 L.R.A. 168. 

Administrator d© bouis uou 
N.Y.—Cunningham v. City of New 
York, 148 N.Y.S. 170, 162 App.Div. 
851, modifying 141 N.Y.S. 1000. 
Proceedings to secure approval or 
on failure to comply with agree¬ 
ment 

(1) Application by administrator, 
joined by defendant’s attorney, for 
permission to settle a' death acci¬ 
dent claim, will be denied, unless 
administrator appears to take testi¬ 
mony to establish the facts of the 
application.—In. re Zondto, 162 N.Y. 
S. 952, 97 Misc. 328. 

(2) After approving an agreement 
of compromise of death action, court 
retains jurisdiction of action until 
agreement is complied with and ac¬ 
tion discontinued, so that, if no or¬ 
der of discontinuance has been en¬ 
tered, the personal representative is 
entitled to relief by motion on fail¬ 
ure of defendant to comply with the 
agreement, and is not reqij4red to re¬ 
sort to independent action to enforce 
agreement.—Berlowitz v. Horowitz, 
293 N.Y.S. .450, 250 App.Div. 728, 
amending 292 N.Y.S. 880, 249 App. 
Div. 842. 

Withdrawal of couseut 
, Whero a,settlement has been made 
by the personal representative,, in 
reliance on consent ^ given by the 
court, thfe court cannot ^ubsequentlii^ 
withdraw its consent so as to in¬ 
validate the settlement.—Bragg .'V. 
Ohio Electric Ry. Po.,. 23 Ohio N,P., 
N.S., 140. 

19. Ala.—Logan v. Central Iron & 
, Coal Co., 36 So. 729, 139 Ala. 

548. 


Ark.—Treadway v. St. Louis, I. M. 
& S. Ry. Co., 191 S.W. 930, 127 
Ark. 211. 

Ill.—Brink's Express Go. v. O’Don¬ 
nell, 88 Ill.App. 459. 

17 C.J. p 1249 note 16. 

20. N.J.—Sakos v. Byers, 169 A. 
705, 112 N.J.Law 256, affirming 168 
A. 222, 11 N.J.Misc. 527—Sakos v. 
Byers, 162 A. 580, 109 N.J.Law 
302. 

S.C.^^^—Ellenberg v. Arthur, 183 S.E. 

306, 178 S.C. 490, 103 A.L.R. 437. 
Belief as to payments made 

Relief may be had in supreme 
court where judgment for adminis¬ 
tratrix ad prosequendum for wrong¬ 
ful death of deceased resides, if mon¬ 
eys have been paid to general ad¬ 
ministrator that should be credited 
on judgment debt.—Sakos v. Byers, 
169 A. 705, 112 N.J.Law 256, affirm¬ 
ing 168 A. 222, 11 N.J.Misc. 527. 

21. N.'Y.—Snedeker v. Snedeker, 63 
N.Y.S. 580, 47 App.Div. 471, af¬ 
firmed 58 N.E. 4, 164 N.Y. 58. 
Mere presence of a person, later 

appointed the personal representa¬ 
tive of decedent, at the execution of 
a release by decedent does not pre¬ 
clude such person from seeking to 
avoid the release and rnaintain an 
action for the death.—Goodyear v, 
Davis, 220 P. 282, 114 Kan.. 557, 39 
A.L.R. 563, ‘ rehearing "'denied 220 P. 
1049, 115 Kan. 20. 

22. N.Y.—Stuber v. McEntee, 36 N. 
E. 878, 142 N.Y. 200. 

17 C.J. p 1249 note 18. 

23. U.S.—Spokane; etc., R. Co. v. 
Whitley, Idaho, 35 S.Ct. 655, 237 

, U.S. 487, ,59 L.Ed. 1060. 

24. Mo-—^Williams v. Chicago, B- & 
Q. R. Co., 6 S.W.2d 929, 320 Mo. 
46. 

25. Miss.—Union Chevrolet Co. v. 
Arrington, ;138 So. 593, 162 Miss» 
816. 

Guardian's failure to object to a 
cbmpromise of a death claim of his 
ward does not waive the rights of 
the ward in property affected by the 
compromise.—Central Arizona Light 
& Power Co. V. Meek, 11 P.2d 850, 
40 Ariz. 255. 
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proval of the court, is a defense to a subsequent ac¬ 
tion on the claim in the courts of the state, but not 
in the courts of other states.^^ 

§ 48. Pendency of Other Action 

At least in the absence of a survival statute, the 
pendency of an action for injuries to decedent generally 
does not bar an action for his death. In some jurisdic¬ 
tions, an action under a survival statute may be main¬ 
tained concurrently with one under a death statute. 
Where the action may be brought either by the benefi¬ 
ciaries or by the personal representative for their bene¬ 
fit, an action by one bars an action by the other. 

At least in the absence of a survival statute, the 
pendency of an action by decedent for an injury 
cannot be pleaded in bar of an action brought by 
his personal representative, or beneficiaries desig¬ 
nated under the statute, for his death resulting 
from such injury,^'? although the contrary has been 
held.2^ In some jurisdictions, an action under a 
survival statute may be maintained concurrently 
with an action under a death statute,^9 while, in 
other jurisdictions, the death and survival statutes 
give only an election between alternative actions, 
so that an action under the survival statute may be 
pleaded in abatement of an action under the death 
statute.30 ,An action under an employers’ liability 
law has been held to preclude the prosecution to 
judgment of a previously-commenced action under 
Lord Campbell’s Act.^^ Where the statute author¬ 
izes no one to sue for wrongful death except the 
personal representative of deceased, an action by 
the beneficiaries will not bar a suit by the personal 
representative on the same cause of action.^^ Where 
the action may be brought either by the beneficiaries 
or by the personal representative for their benefit, 
an action by the personal representative is a bar to 
an action by the beneficiaries, and vice versa,but 
an action by a beneficiary, which is abandoned and 


dismissed before judgment, does not preclude the 
prosecution to judgment of an action commenced 
by the personal representative before the dismiss¬ 
al.^^ Where the statute gives both the surviving 
spouse and minor children a right of action, the 
pendency of an action by one does not bar an ac¬ 
tion by the other,but, where the statute gives the 
widow the right to sue within a certain period and 
gives the children the right thereafter, the pend¬ 
ency of a suit by the widow is a bar to a subsequent 

suit by the children.^S 

Counterclaim. The pendency of an action by de¬ 
fendant against decedent for injuries suffered in 
the incident resulting in decedent’s death is a bar 
to an action by the personal representative for the 
death, the representative’s remedy being a counter¬ 
claim in the pending action.^^ 

§ 49. Former Adjudication 

A former adjudication on the merits bars a new ac¬ 
tion Involving the same cause of action, or a redetermina¬ 
tion of issues previously determined, as between the par¬ 
ties and their privies. A judgment for or against de¬ 
cedent for his personal Injuries generally bars an action 
for his death. A judgment under a survival or a death 
statute bars a subsequent action on the same cause of 
action under the same statute, and a judgment under a 
survival statute bars recovery under some, although not 
under* other, death statutes, and vice versa. 

In actions for death, as in actions generally, a 
former adjudication on the merits constitutes a bar 
to a new action on the same cause of action,and 
to a redetermination of issues determined on the 
former adjudication,^^ as between the parties to the 
prior proceeding and their privies. Conversely, a 
former adjudication does not bar an action on a 
different cause of action or the determination of is¬ 
sues not determined by the former adjudication,^^ 
and one who was neither joined as a party nor rep- 


Wotice to ward. 

In some circumstances, at least, a 
■w^ard whose property will be affected 
by the settlement of a death claim 
is entitled to notice and opportunity 
to be heard.—Central Arizona Light 
& Power Co. v. Meek, supra. 

26. Ill.—Devine v. American Posting 
Service, 174 Ill.App. 403. 

27. Cal.—Tann v. Western Pac. Ry. 
Co., 178 P. - 971, 39 Cal.App. 377. 

17 C.J. p 1250 note 23. 

28. Ala.—parte Adams, 113 So. 
235, 216 Ala. 241. 

28. Wash.—Machek v. City of Seat¬ 
tle. 203 F. 25. 118 Wash. 42. 

30. Ky.—Conner v. Paul, 12 Bush 
144. 

Double right of action see supra § 
16. 


31. Ariz.—Oatman United Gold Min¬ 
ing Co. V. Pebley, 250 P. 255, 31 
Ariz. 27. 

32. Ala.—Tennessee Coal, etc., R. 
Co. V. Herndon, 14 So. 287, 100 Ala. 
451. 

33. Miss.—J. J. Newman Lumber 
Co. V. Scipp, 91 So. 11, 128 Miss. 
322. 

17 C.J. p 1250 note 26. 

34. Ala.—Gulf States Steel Co. v. 
Justice, 87 So. 211, 204 Ala. 677. 

35. La.—Brock v. Friend, 4 La.App. 
720. 

36. Mo.—^Pulwider v. Trenton Gas, 
etc., Co., 116 S.W. 508, 216 Mo. 
582. 

17 C.J. p 1260 note 27. 

37. N.C.—Johnson v. Smith, 1 S.E.2d 
834, 215 N.C. 322. 
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38. U.S.—Farrington v, Stoddard, 
D.C.Me., 31 P.Supp. 73, reversed 
on other grounds, C.C.A., 115 P.2d 
96. 

Ill.—Little V. Blue Goose Motor 
Coach Co., 244 Ill.App. 427. 

Tenn.—Tennessee Coal, Iron & Rail¬ 
road Co. V. Watts, 1 Tenn.Civ.App. 
347. 

Adjudicatlo]]. in. foreign, state 

Va.—Nelson v. Chesapeake, etc., R. 
Co., 14 S.E. 838, 88 Va. 971. 15 L. 
R.A. 583. 

39. U.S.—^Frescoln v. Puget Sound 
Tract., etc., Co., D.C.Wash., 225 F. 
441. 

Ill.—Little V. Blue Goose Motor 
Coach Co., 244 Ill.App^ 427. 

40. U.S.—Atlantic Greyhound Lines 
V. Keesee, D.C., 111 F.2d 657. 
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resented by some one authorized to act in his be¬ 
half is not concluded by the prior judgment.*^^ 
Thus, under pure survival statutes, a recovery on 
decedent’s cause of action in his lifetime, or by his 
personal representative after his death, is neces¬ 
sarily a bar to a subsequent action on the same cause 
of action ;42 but, regardless of whether the statu¬ 
tory cause of action for death is regarded as strict¬ 
ly a new and independent cause of action, or as a 
transmitted, substituted, or survival right, it is gen¬ 
erally held that a recovery by decedent for the per¬ 
sonal injury to him is an absolute bar to the subse¬ 
quent maintenance of an action under the statute 
for his death,^3 and a final valid judgment on the 
merits denying a recovery has a like effect.^^ This 
is the rule under the Federal Employers’ Liability 
Act, which expressly provides that there shall be 
but one recovery for the same injury.45 However, 
a death statute has been construed as creating a 
cause of action so far distinct and independent of 
decedent’s cause of action for the personal injury 
that a recovery by decedent for the personal injury 
will not bar a subsequent action for his death.^6 

In some jurisdictions, a recovery^? or an adverse 
adjudication^S under a survival statute will not bar 
an action under a death statute, and, vice versa, a 
recovery under a death statute will not bar an ac¬ 


tion under a survival statute,^^ although a recovery 
under a survival statute bars a subsequent recovery 
under a death statute of the same elements of dam¬ 
age, as noted infra § 98. In other jurisdictions, only 
one action is permitted, and so that, wLere there 
is an election as to which one shall be pursued, a 
recovery by the personal representative, or an ad¬ 
verse adjudication on decedent’s cause of action as 
surviving in him, will bar a subsequent action for 
the death,^f> and, vice 'O’ersa, a recovery for the 
death will bar an action under the survival statute 
on decedent’s cause of action.^^ Where the survival 
statute is inapplicable, an adverse adjudication in 
an action begun by decedent and revived and con¬ 
tinued by his personal representative is no bar to 
an action for the death brought by or for the statu¬ 
tory beneficiaries.52 

A judgment in an action by or for the statutory 
beneficiaries is a bar to a subsequent action on the 
same cause of action.^s A defendant cannot be sub¬ 
jected to a second recovery by a beneficiary of 
whose existence he had no knowledge at the time of 
the prior action even a posthumous child has 
been held barred by a “prior recovery by parties en¬ 
titled to sue,^^ but there are decisions holding that 
a posthumous child is not barred by a prior recov¬ 
ery by other beneficiaries.^® Where a statute gives 


41. U.S.—Spokane, etc., R, Co. v. 
Whitley, Idaho, 35 S.Ct. 655, 237 
U.S. 487, 59 L.Ed. 1060, L.R.A. 
1915P 736. 

Tex.—Galveston, etc., R. Co. v. Ku- 
tac, 11 S.W. 127, 72 Tex. 643. 
Substance of representation, not 
the mere form thereof, is required.— 
Atlantic Greyhound Lines v. Keesee, 
D.C., 111 F.2d 657. 

42'. Conn,—Kling v. Torello, 87 A. 
987, 87 Conn. 301, 46 L.R.A.,N.S., 
930. 

43. Ill.—Little v. Blue Goose Motor 
Coach Co., 244 Ill.App. 427. 

N.Y.—-Pontheim v. Third Ave. Ry. 
Co., 12 N.Y.S.2d 90, 257 App.Div. 
147, appeal granted 13 N.Y.S.2d 281, 
appeal denied 24 N.E.2d 95, 281 N. 
Y. 392. . 

17 C.J. p 1250 note 33. 

Action by personal representative 

Decedent's recovery for personal 
injuries to him is a bar to an action 
by • his personal representative for 
his death, even though the proceeds 
of such an action by the personal 
representative would go to benefi¬ 
ciaries who themselves might main¬ 
tain an action for injuries to them. 
—Perry’s Adm’r v. Louisville & N. 
R. Co., 251 S.W. 262, 199 Ky. 396. 

44 , Fla.—Collins v. Hall,* 157 So. 
646, 647, citing Corpnjt Juris. 


Ill.—Little V. Blue Goose Motor 
Coach Co., 244 Ill.App. 427. i 

17 C.J. p 1250 note 34. 

45. U.S.—Seaboard Air Line Ry. Co. 
V. Oliver, Ga., 261 P. 1, 171 C.C.A. 
597, reversing, D.C., Oliver v. Sea¬ 
board Air Line Ry., 250 P. 652. 

Conn.—Flynn v. New York, N. H. & 
H. R. Co., 149 A. 682, 111 Conn. 
196, certiorari granted 51 S.Ct. 30, 
282 U.S. 821, 75 L.Ed. 733, af¬ 
firmed 51 S.Ct. 357, 283 U.S. 53, 75 
L.Ed. 837, 72 A.L.R. 1311. 

17 C.J. p 1250 note 35. 

46. Cal.—Blackwell , v. American 
Pilm Co., 209 P. 999, 189 Cal. 689. 

47. U.S.—Puget Sound Traction, 
Light & Power Co. v. Frescoln, 
Wash., 245 P. 301, 157 C.C.A. 493. 

Ga.—Day huff v. Brown & Allen, 103 
S.E. 458, 150 Ga. 291, answers to 
certified questions conformed to 
104 S.E. 29, 25 Ga.App. 633. 

Idaho.—Sprouse v. Magee, 269 P. 
993, 46 Idaho 622. 

Neb.—Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

17 C.J. p 1250 note 38. 

Double right of action see supra § 
16. 

48. Ga.—Spradlin v. Georgia R., etc., 
Co., 77 S.E. 799, 139 Ga. 575. 

49. U.S.—Farrington v. Stoddard, C. 

C. A.Me., 115 F.2d 96, 97, reversing, 

D. C., 31 F.Supp. 73. 
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Idaho.—Sprouse v. Magee, 269 P* 
993, 46 Idaho 622. 

17 C.J. p 1250 note 38. 

50. Va.—Brammer v. Norfolk, etc., 
R. Co., 57 S.E. 593, 107 Va. 206. 

17 C.J. p 1250 note 42. 

51. Ky.—Owensboro, etc., R Co. v. 
Barclay, 43 S.W. 177, 102 Ky. 16, 
19 Ky.L. 997. 

17 C.J. p 1251 note 43. 

52w Mo.—Downs v. United R. Co., 
184 S.W. 995. 

53. Kan.—Robinson v. Chicago, R. I. 
& P. Ry. Co., 150 P. 636; 96 Kan. 
137, affirmed 153 P. 494, 96 Kan. 
654. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Thompson, 281 P. 565, 139 
Okl. 142. 

Wash.—Reutenik v. Gibson Packing 
Co., 231 P. 773, 132 Wash. 108, 
37 A.L.R. 830. 

17 C.J. p 1251 note 46. 

54. Cal.—Salmon v. Rathjens, 92 P. 
733, 152 Cal. 290. 

55. Utah.—Parmley v. Pleasant 
Valley Coal Co., 228 P. 557, 64 Utah 
125. 

17 C.J. P 1251 note 49. 

56. Tex.—Nelson v. Galveston,, etc., 

R, Co., 14 S.W, 1021, 78 Tex. 621, 
22 Am.S.R. 81, 11 L.R.A. 391— 

Galveston, etc., R. Co. v. Contreras, 
72 S.W. 1051, 31 Tex.Civ.App. 489. 
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a cause of action to parents and also a right of ac¬ 
tion to or for the benefit of the heirs or next of 
hin, et cetera, it has been held that a judgment for 
the benefit of the general beneficiaries, is no bar 
to an action by the parent but there is contrary 
authority.Where the action may be brought ei¬ 
ther by the personal representative or by the bene¬ 
ficiaries, a judgment in an action by either is a bar 
to an action by the other.^^ 

A recovery by or for a parent under a death 
statute includes damages for loss of the child’s 
services during minority, and hence bars a com¬ 
mon-law action for loss of services but a judg¬ 
ment for a parent on his common-law right of ac¬ 
tion for loss of services of his child and incidental 
expenses up to the time of death is no bar to the 
statutory action for death.A recovery by or for 
a spouse under a death statute bars a subsequent 
common-law action by or for him for damages to the 
time of the other spouse’s death,and, under some 
statutes, a recovery in such a common-law action 
bars a subsequent action under the death statute.®^^ 
A judgment in an action brought under the state 
law in the name of the beneficiaries is no bar to an 
action by the personal representative under the Fed¬ 
eral Employers’ Liability Act, because there is not 
the requisite identity of parties and a judgment 
in an action under state laws which exclude liabil¬ 


ity for death caused by a fellow servant is no bar to 
an action under the federal statute for a death 
caused by a fellow servant, because the issues are 
not the same.®^ An adjudication in an action for 
death resulting from a willful violation of a statute 
has been held not to bar a subsequent action under 
a different statute for death resulting from common- 
law negligence. 

Where two persons are killed at the same time 
by the act of another, a recovery for the killing of 
one is not a bar to an action against the same de¬ 
fendant for the killing of the other, although the 
same person brings both actions as administrator, 
and the beneficiaries are the same in both actions,^'^ 
but the judgment in the prior action is conclusive 
in the subsequent action on every issue of fact de¬ 
termined in the prior action.®^ On the other hand, 
a recovery against one of several wrongdoers is a 
bar to an action on the same cause of action, al¬ 
though not, of course, to an action on a separate and 
independent cause of action,'^® against the others. 

The effect of an award, judgment, or finding jn 
compensation proceedings under a worlcmen’s com¬ 
pensation act on the right to maintain an action for 
the death of an employee is considered in the C. 
J.S. title Workmen’s Compensation Acts § 974, also 
71 C.J. p 1513 note 44-p 1514 note 53. 


F. JUEISDICTIOlSr, VENUE, AND LIMITATIONS 


§ 50. Jurisdiction 

In general, the courts of the state in which the in¬ 
jury is inflicted and under the statute of which the cause 
of action arises have jurisdiction of an action for a 
wrongful death, without regard to the place of death or 
of the domicile of the parties. 

57. Wash.^—Hedrick v. Ilwaco R., 
etc., Co., 30 P. 714, 4 Wash. 400. 

^8; Or.—Putnam v. Southern Pac. 

Co., 27 P. 1033, 21 Or. 230. 

17 C.J. p 1251 note 56. 

53. U.S.—Jenkins v. Southern Pac. 

Co.. D.C.Cal., 17 "P.Supp. 820, re¬ 
versed on other grounds Jenkins v. 

Pullman Co., C.C.A., 96 P.2d 405, 
certiorari granted 59 S.Ct 83, 305 
ly.S. 583, 83 Lr.Ed. 368, affirmed 59 
S.Ct. 347, 305 U.S. 534, 83 L.Ed. 334. 

Mo.—^Drakopulos v. Biddle, 231 S.W. 

924, 288 Mo. 424. 

17 C.J. p 1251 note 52. 

€ 0 . XJ.S.-^Graham v. Hannibal & St. 

J. it. Co., C.Q.Mo.,. 28 F. 744. 

N.T.—^McGovern V. New York Cent., 
etc., R. Co., 67 N.Y. 417. 

61. U.S.—Barley v. Chicago, etc., R. 

Co., C.C.Ill., 2 P.Cas.No.997, 4 Biss. 

430. 

62. I-Cy.—Louisville, etc., R. Co. v. 

McElwain, 34 S.W. 23^, 98 Ky.^ 700, 


An action for death by wrongful act may be 
brought in any court of competent jurisdiction in 
the state in which the injury was inflicted and under 
whose statute the cause of action arises,and this 

68. Minn.—^Almquist v. Wilcox, 131 
NW. 796, 115 Minn. 37. 

70. Neb.—Moore v. Omaha Ware¬ 
house Co., 182 N.W. 597, 106 Neb. 
116, 26 A.L.R. 980. 

71. Ky.—Phillips' Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 241 
Ky. 25. 

Minn.—Turner v. Minneapolis St. 
Ry. Co., 190 N.W. 986, 153 Minn. 
509. 

17 C.J. p 1255 note 98. . 

Jurisdiction of: 

Admiralty court see Admiralty § 

6 ?- . '.. ; . 

Federal courts of p,roceed;ings up- 
der state statutes see the C.J.S. 
title Federal Courts § 16. , 

Particular state, courts of actions 
for death by wrongful act see 
Courts §§ 250-297. 

Probate court 

. (1) A, probate court has jurisdife- 

tion to appoint an administrator to 


18 Ky.L. 379, 56 Am.S.R. 385, 34 
L.R.A. 788. 

Mass.—Gerry v. Worcester Consol. 
St. Ry, Co., 143 N.E. 694, 248 Mass, 
559, 

63. Mass.—Gerry v. Worcester Con¬ 
sol. St, Ry. Co., supra. 

64. U.S.—Troxell v. 'Delaware, etc., 
R. Co., Pa., 33 S.Ct. 274, 227 U.S. 
434, 57 L.Ed. 586, reversing 200 F. 
44, 118. C.C.A. 272. 

17 C.J. p 1251 note 60. . 

65. U.S.—Troxell V. Delaware, etc., 
R. Co., supra. 

66. Ill.—Swengel v. La Salle Coun¬ 
ty Carbon Coal Go., 182‘ Ill/App. 

' 623: ’ ' . K. . 

67. Ill.—^Illinois Cent. R. Co. v. 
Slater, 28 N.E. 830, 139 Ill. 190, af¬ 
firming 39 IlhApp. 69. 

66. Ill.—^Voorhees v. Chicago & A. 
R. Co., 208 Ill.App, 86, 96. 
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rule applies where the injury was inflicted in or on 
waters within the jurisdiction of such courts,72 in¬ 
cluding the waters of the sea within the so-called 
three-mile limit'^s ^nd also the Great LakesJ^ Since, 
as has been seen in § 28 supra, the cause of.action 
depends upon the law of the place of the injury, 
it is, for purposes of jurisdiction, immaterial wheth¬ 
er the death occurred within or outside the state in 
which the injury was received'^5 ^nd the place of 
the domicile of the parties is also immaterial.'^® 
However, the death statutes have no extraterritorial 
effect,'^'^ and, under rules which are considered in 
§51 infra, no actions can be based upon them for 
a death caused by a wrongful act or omission in an¬ 
other state or country whose statutes do not give 
or recognize such a right of action. 

Under the Federal Employers' Liability Act the 
action may be brought either in a federal court^® 
or in a state court of competent jurisdiction,’^^ -[jut 
not in a state court that has not such competent ju¬ 
risdiction.®® When brought in a state court the ac¬ 
tion cannot be removed to the federal court, as may 
be seen generally in the C.J.S. title Removal of 
Causes § 20, also 54 C.J. p 220 note 95-p 221 note 2. 

■ Death occurring on high seas. Although, assign- 


§ 51 

ing as the reason that a statute has no extraterri¬ 
torial operation, it has been held that injuries caus¬ 
ing death on the high seas are not within the death 
statutes,it is now well settled that an action will 
lie, under a statute of a state or country, for a death 
caused by negligence on board a vessel whose home 
port is in that state or country, even though upon 
the high seas without the jurisdiction of any other 
sovereignty.®^ That the beneficiaries for whom the 
action is brought are residents of a foreign country 
does not affect the question of jurisdiction of the 
court over the cause of action.®® 

Jurisdiction over defendant. Before an action for 
death may be entertained by a court, jurisdiction 
over defendant must be obtained in the manner pre¬ 
scribed by law.®^ 

§51. - Action under Foreign Statute 

a. In general 

b. Lex loci permitting action 

c. Lex fori permitting action 

d. Penal statute 

a. In General 

Generally, subject to some exceptions and limitations^ 


prosecute a statutory action for 
death, but it does not follow, how¬ 
ever, that the court has any au¬ 
thority or jurisdiction over the ac¬ 
tion brought by the administrator. 
-^Mayer v. Mayer, 119 N.W. 217. 106 
Minn. 484—Aho v. Republic Iron, 
etc., Co., 116 N.W. 59'0, 104 Minn. 322. 

■ (2) An action by administrator for 

death of his decedent under the 
death by wrong-ful act statute, with 
respect to the prosecution thereof, 
and the distribution of any recovery 
therein,’ was under the jurisdiction 
of the district court, and the probate 
court had no’ authority to interrupt 
or suspend it by a discharge of the 
administrator or otherwise.—Turn¬ 
er V. Minneapolis St. Ry. Co., 190 
N.W. 986, 153 Minn. 509. 

72. Ind.—Memphis, etc., R. Packet 
Co. V. Pikey, 40 N,E. 527, 142 Ind. 
304. 

17 C.J. p 1255 note 99. 

Admiralty jurisdiction see Admiralty 
§ 63. 

73. U.S.—^Alaska Commercial Co. v. 
William^, Alaska, 128 P. 362, 63 
C.C.A. 92. 

17 C.J. p 1255 note 1. 

74. U.S.—Thompson Towing & 
Wrecking, Assoc, v. McGregor, 
Mich., 207 P. 209, 124 C.C.A, 479. 

76. Ky.—^Phii^ps' iCoip^ittee i v. 
Ward’s Adm'r, 43 S.W.2(J '331, 241 
Ky. 26—Melton's AdmV v. South¬ 


ern Ry. Co., 33 S.W.2d 690, 693, 236 
Ky. 629, citing Corpus Juris. 

17 C.J. p 1255 note 96. 

ZSffect of death outside state 

Since county court of county in 
which deceased was domiciled and 
shot had jurisdiction to appoint ad¬ 
ministrator, fact that decedent died 
in another state was immaterial as 
regards jurisdiction of court over 
action brought by administrator.— 
Phillips’ Committee v. Ward’s Adm'r, 
43 S.W.2d 331, 241 Ky. 25. 

76. U.S.—Slater v. Mexican Nat. R. 
Co., Tex., 24 -S-Ct. 581, 194 U.S. 120, 
48 L.Ed. 900—The Vulcania, D.C. 
N.T., 32 P.Supp. 815. 

77. ill.—Wall V. Chesapeake & O. 
Ry. Co., 125 N.E. 20, 290 Ill. 227, 
reversing 210 Ill'App, 136, error 
dismissed 41 S.Ct. 402, 256 U.S. 
125, 65 L.Ed. 856. 

17 C.J. p 1255 note 3. 

78. U.S.—St. Louis, I. M.' & S. Ry. 
Co. v. Conley, Ark,, 187 P. 949, 110 
C.C.A. 97. 

Mo.—Wells V. Davis, 261 S.W.,68, 303 
Mo. 388. 

79’. Mo.-^Wells V. Davis, 261 S.W. 

58, 303 Mo. 388. 

17 C.J. p 1261 note 46. 

80. Ill.—See Thoipas v., Wells Ear- 
go & Co., 208 m.App. 381. 

17 C.J. p 1261 note 47. 

81. U.S.^Armstrong v. Beadle, C.C. 
Cal., 1 F.Cas.No.541, 5 Sawy. 484. 


N.T.—Mahler v.’ Norwich, etc.» 
Transp. Co., 35 N.T. 352, dictum. 

82. U.S.—International Nav. Co. v. 
Lindstrom, 123 P. 475, 60 C.C.A. 
649, reversing, C.C., 117 E. 170, and 
certiorari denied 24 S.Ct. 852, 193 
U.S. 669, 48 L.Ed. 840. 

17 C.J. p 1262 note 61. 

Admiralty jurisdiction see Admiralty 
§ 63. 

83. 3>eath on Higfh Seas Act 

As respects jurisdiction of libel 
by administrator under the Federal 
Death on the High Sea.s Act, it was 
immaterial that mother, sisters, and 
brothers of decedent, allegedly hia 
only heirs and next of kin, were all 
residents of Greece.—The Vulcania, 
D.C.N.Y., 32 P.Supp. 815. 

84. Conn.—Brogan v. Macklin, 9 A 
2d 499, 126 Conn. 92. 

Foreign representative . 

The right of administrator of de-. 
ceased nonresident's estate to recov¬ 
er in state courts from foreign rein¬ 
surance company ori automobile li¬ 
ability insurance policy, issued by 
another foreign company to decedent, 
does not give such courts jurisdic¬ 
tion of action against such adminis¬ 
trator for death of plaintiff’s in¬ 
testate because of defendant’s in¬ 
testate’s negligence in operating au¬ 
tomobile covered by policy withirt 
state, as such right may be asserted 
in other jurisdictions at sole \vill of 
administrator of insured’s estate.— 
Brogan v. Macklin, supra. 
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an action for death based on the statute of one state 
may be enforced in a competent court of another state 
if such statute does not contravene the public policy or 
positive law of the forum. 

Under some statutes an action for death can be 
•entertained by the courts of that state only for 
death occurring within the state, an action based 
on a foreign statute being prohibited and beyond the 
jurisdiction of its courts.^^ Such a statute has been 
^ construed to permit the action notwithstanding the 
death occurred outside the state if the wrong and 
injury causing the death occurred within.^® Further¬ 
more, in the interpretation of particular statutory 
provisions, strictly applying the rule that the state 
statute creating the right of action has no extra¬ 
territorial operation ,,and effect, see supra § 50 a, or 
the rule that such statute must not be inconsistent 
with the public policy or positive law of the_^ forum, 
see infra this section, it has been said or intimated 
by the courts in some cases that the action can be 
enforced only in a court of the jurisdiction where 


the wrong is suffered and the right of action is giv¬ 
en, and not in the courts of another state or coun¬ 
try,even though the decedent was a citizen of 
such other state or country and died there.^^ 

However, under the rule that the courts of one 
state may, out of comity, assume jurisdiction of 
causes of action which are transitory in their na¬ 
ture, given by and arising under the laws of an¬ 
other state, see Conflict of Laws § 3, very many 
cases, some criticizing and some overruling either 
in terms or in effect decisions to the contrary,S9 
lay down the more generally accepted rule that the 
action may be brought wherever the wrongdoer can 
be found and served with process, the courts of one 
state or country having jurisdiction to enforce an 
action for death based on a foreign statute,^^ a 
court having jurisdiction of the subject matter of 
such an action,^ ^ provided, of course, the lex loci 
delicti is not repugnant to the morals or public pol¬ 
icy or the laws of the forum,^nd is not 'injuri- 


S5. Ill.—^Wall V. Chesapeake & O. 
Ry. Co., 125 N.E. 20, 290 Ill. 227 , 
reversing 210 Ill.App. 136, error 
dismissed 41 S.Ct. 402, 256 U.S. 
125, 65 L.Ed, 856. 

Tederal cotirt aot affected 

Administrator would be entitled to 
maintain action in federal court in 
Illinois for wrongful death which oc¬ 
curred in Ontario if Ontario law per¬ 
mitted administrator to maintain ac¬ 
tion, notwithstanding Illinois statute 
did not permit action to be brought 
in Illinois to recover for death out¬ 
side of state.—Swett v. Givner, D.C. 
Ill., 5 F.Supp. 739. 

86. Ill.—Crane v, Chicago, etc., R. 
Co., 84 ir.E. 222, 233 Ill. 259. 

87. Mo.—Vawter v. Missouri Pac. 
R. Co., 84 Mo. 679, 54 Am.R. 105. 

17 C.J. p 1255 note 10. 

88. Kan.—McCarthy v, Chicago, etc., 
R. Co., 18 Kan. 46, 26 Am.R. 742. 

89. U.S.—^Dennick v. New Jersey 
Cent. R. Co.. N.T., 103 U.S. 11. 21. 
26 UEd. 439. 

17 C.J. p 1256 note 13. 

90. U.S.—Atchison, T. & S, F. Ry. 
Co. V. Nichols, Cal., 44 S.Ct. 353, 
246 U.S. 348, 68 L.Ed. 720, affirm¬ 
ing, C.C.A., Nichols v. Atchison, T. 
& S. F. Ry. Co., 286 P. 1—^Jarrett 
V. Wabash Ry. Co., C.C.A,N.Y., 57 
F.2d 669, certiorari denied Wabash 
Ry. Co. V. Jarrett, 53 S.Ct. SO, 287 
U.S. 627, 77 L.Ed. 544~Qaston v. 
Western Union Telegraph Co., D. 
C.Ga, 266 F. 595—^Weissengoff v, 
Davis, Md., 260 F. 16, 171 C.C.A. 
52, certiorari denied 40 S.Ct. 54, 
250 U.S. 674, 63 L.Ed. 1201. 

Ala.—Caine v. St. Louis & S. P. R. 
Co.. 95 So. 876, 209 Ala. 181, 32 
A.L.R. 793. 

Ark.—St. Louis-San Francisco Ry. 


Co. V. Pearson, 281' S.W. 910, 170 
Ark. 842, certiorari denied 47 St 
Ct. 101, 273 U.S. 311, 71 L.Ed. 
853. 

Cal.—McManus v. Red Salmon Can¬ 
ning Co., 173 P. 1112, 37 Cal.App. 
133. 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

Ill.—Wall V. Chesapeake & O. Ry. 
Co.. 125 N.E. 20, 290 Ill- 227, re¬ 
versing 210 Ill.App. 136, error dis¬ 
missed 41 S.Ct. 402, 256 U.S. 125, 
65 L.Ed. 856. 

Ky.—Henry Bickel Co. v. Wright’s 
Adm’x, 202 S.W. 672, 180 Ky. 181. 
Mass.—Jackson v. Anthony, 185 N.E. 
389, 282 Mass. 540. 

Minn.—State v. Probate Court in and 
for Hennepin County, 184 N.W. 43, 
149 Minn. 464—State v. District 
Court, Hennepin County, 168 N.W. 
589, 140 Minn. 494, 1 A.L.R. 145. 
Mo.—Shaw V. Chicago & A. R. Co., 
282 S.W. 416, 314 Mo. 123—Wells 
V. Davis, 261 S.W. 58, 303 Mo. 
388—^Woodard v. Bush, 220 S.W. 
839, 282 Mo. 163—Byram v. East 
St. Louis Ry..Co., App., 39 S.W.2d 
376. 

N.J.—Giardini v. McAdoo, 107 A. 437, 
93 N.J.Law 138. 

N.Y.—Wiko'ff V. Hirschel, 179 N.E. 
249, 258 N.Y. 28, affirming and an¬ 
swering certified questions 249 N. 
Y.S. 690, 232 App.Div. 193—Mur¬ 
ray V. New York, O. & W. R. Co., 
275 N.Y.S. 10, 242 App.liiv. 374— 
Sapone v. New York Cent. & H. R. 
R. Co., 225 N.Y.S. 211, 130 Misc. 
755. 

N.C.—Rodwell v. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292— 
Tieffenbrun v. Flannery, 151 S.E. 
857, 198 N.C. 397, 68 A.L.R. 210. 
Pa.—Gossard v. Gossard, 178 A. 837, 
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319 Pa. 129—Dickinson v. Jones, 
163 A. 516, 309 Pa. 256, 85 A.L.R. 
1226—Roberts v. Freihofer Baking 
Co., 129 A. 574, 283 Pa. 573. 
Tenn.—Parsons v. American Trust & 
Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

Tex.—Atchison, T. & S. F. Ry. Co. v. 
Berkshire, Civ.App., 201 S.W. 1093, 
error refused. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66—Wellman v. Mead, 107 A. 
396, 93 Vt, 322. 

Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.2d 454. 

17 C.J. p 12^6 note 14. 

Appointment of ancillary admin¬ 
istrator to prosecute death action is 
proper where foreign statute re¬ 
quires personal representative to sue. 
—^Atchison, T. & S. F. Ry. Co. v- 
Berkshire, Tex.Civ.App., 201 S.W. 
1093, error refused. 

91. Ky.—Henry Bickel Co. v. 
Wright’s Adm’x, 202 S.W. 672, 180 
Ky. 181. 

N.C.—Tieffenbrun v. Flannery, 151 S. 
E. 857, 198 N.C. 397, 68 A.L.R. 
210 . 

17 C.J. p 1257 note 15. 

92. U.S.—^Atchison, T. & S. F. Ry. 
Co. V. Nichols, Cal., 44 S.Ct. 353, 
246 U.S. 348, 68 L.Ed. 720, affirm¬ 
ing, C.C.A., Nichols v. Atchison, T. 
& S. F. Ry. Co., 286 P. 1—Gaston 
V, Western Union Telegraph Co., 
D.C.Ga., 266 P. 595—Weissengoff 
V. Daris, Md., 260 P. 16, 171 C.C.A* 
52, certiorari denied 40 S.Ct. 54, 
250 U.S. 674, 63 L.Ed. 1201. 

Cal.—^McManus v. Red Salmon Can¬ 
ning Co., 173 P. 1112, 37 Cal.App. 
133. 

Conn.—^Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

Ill.—Wall V. Chesapeake & O. Ry* 
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ous to the public rights or rights of citizens of the 
forum,oi- unless the remedies prescribed by the 
foreign, statute are incapable of adaptation to the 
forms of procedure of the forum,and also, under 
the qualification recognized in some cases, if the 
statute of the state in which the action is brought 
permits a recovery and is of the same general char¬ 


§ 51 

acter as the statute of the state in which the cause 
of action arose, as will be seen in subdivision c of 
this section, and, except for a statute providing oth¬ 
erwise,^® this has been held to be true notwithstand¬ 
ing the laws of the state where the injury was in¬ 
flicted permit an action for death only when it oc¬ 
curred wfithin that state.So a competent court 


Co., 125 N.E. 20, 290 Ill. 227, re¬ 
versing 210 Ill.App. 136, error dis¬ 
missed 41 S.Ct. 402, 256 U.S. 125, 
65 L.Ed. 856. 

Mass.—Jackson v. Anthony, 185 N.E. 

389, 282 Mass. 540. 

Minn.—State v. District Court, Hen¬ 
nepin County, 168 N.W. 589, 140 
Minn. 494, 1 A.L.R. 145. 

Mo.—Burg V. Knox, App., 54 S.W.2d 
797. 

N.T.—Wikoff V. Hirschel, 179 N.E. 
249, 258 N.Y. 28, affirming and 

answering certified questions 249 
N.Y.S. 690, 232 App.Div. 193—Sa- 
pone V. New York Cent. & H. R. 
R. Co.. 225 N.Y.S. 211, 130 Misc. 
755. 

N.C.—Rodwell v. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292. 
Tenn.—Parsons v. American Trust' 
& Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

Vt.—Wellman v. Mead, 107 A. 396, 93 
Vt. 322. 

Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.2d 454. 

17 C.J. p 1257 note 16. 

'"The considerations of public poli¬ 
cy which warrant refusal to enter¬ 
tain jurisdiction have been various¬ 
ly expressed, and are not, perhaps, 
susceptible of definitive statement. 
But they amount in substance to 
this: To justify a court in refusing 
to enforce a right of action which 
has accrued under the laws of an¬ 
other state, on the ground that it 
contravenes the policy of the forum, 
it must appear that it is contrary to 
good morals or natural jjiistice, or 
that for some other good reason its 
enforcement would be prejudicial to 
the general interests of the people 
of the state.*'—Lauria v. E. I. Du 
Pont De Nemours & Co., D.C.N.Y., 
241 P. 687, 692, 693. 

Mere dissimilarity between the 
foreign statute and that of the forum 
does not, establish that the former 
contravenes the public policy of the 
forum. 

U.S.—Curtis V. Campbell, C.C.A.Pa., 
76 F.2d 84. 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

N.C.—Rodwell v. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292. 

Difference in beneffciaries 

An action for wrongful death un¬ 
der the statute of Florida (Comp. 
L.1914 § 3146), brought for the bene¬ 
fit of the estate of deceased, who 
left no wife, child, or other de- 

*25 C.J.S.—73 


pendent, is not contrary to the pub¬ 
lic policy of Georgia, and is main¬ 
tainable in its courts, although the 
statutes of the state do not give a 
right of action in such case.—Gas¬ 
ton V. Western Union Telegraph Co., 
D.C.Ga., 266 F. 595. 

Basis of liability 

That under New Hampshire law li¬ 
ability of unlicensed automobile 
driver is more severe was held not 
to preclude action for wrongful death 
under New Hampshire statutes in 
Vermont court.—Brown v. Perry, 156 
A. 910, 104 Vt. 66. 

Blements of damage 

Mere difference in elements of 
damage in action for wrongful death 
under New Hampshire statute and 
under Vermont statute does not pre¬ 
clude action under former statute in 
local courts.—Brown v. Perry, 156 
A. 910, 104 Vt. 66. 

Difference in rules as to survival of 
cause 

Cause of action for wrongful death 
given against administrator of 
wrongdoer by laws of Florida where 
tort was committed, is enforceable 
in Tennessee, and not. contrary to its 
public policy, although laws of Ten¬ 
nessee do not permit such action 
against administrator of- wroiigd'crer, 
but permit its revival if brought 
against wrongdoer in his lifetime.— 
Parsons v. American Trust & Bank¬ 
ing Co., 73 S.W.2d 698, 168 Tenn. 
49. 

Recovery regardless of pecuniary 
loss 

A foreign statute giving right of 
action for wrongful death to person¬ 
al representatives for benefit of es¬ 
tate, proceeds to become assets of 
the estate, is contrary to the policy 
of the laws of California in that it 
permits recovery regardless of pe¬ 
cuniary loss, and hence will not be 
enforced.—^McManus v. Red Salmon 
Canning Co., 173 P. 1112, 37 Cal.App. 
133. 

Comparative negligence doctrine 

There is nothing in the doctrine 
of comparative negligence, as pre¬ 
vailing under the law of Oklahoma, 
making contributory negligence a 
question of fact for the jury in all 
cases, which is repugnant to the 
policy of the law of Alabama, so as 
to prevent its enforcement in an ac¬ 
tion for wrongful death based on 
the law of Oklahoma.—Caine v. St. 
Louis & S. F. R. Co., 95 So. 876, 209 
I Ala. 181, 32 A.L.R. 793. 
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Full faith and credit clause imma¬ 
terial 

While a cause of action for wrong¬ 
ful death given by the statute of 
another state will be enforced in this 
state as a matter of comity, the full 
faith and credit clause does not re¬ 
quire enforcement of foreign statute 
when contrary to state policy.—State 
v. District Court, Hennepin County, 
168 N.W. 589, 140 Minn. 494, 1 A.L.R. 
145. 

93. U.S.—Gaston v. Western Union 
Telegraph Co., D.C.Ga., 266 F. 595. 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Cohn. 436. 

Ill.—^Wall v. Chesapeake & O. Ry. 
Co., 125 NE. 20, 290 Ill. 227, re¬ 
versing 210 Ill.App. 136, error dis¬ 
missed 41 S.Ct 402, 256 U.S. 125, 
65 L.Ed. 856. 

Difference in amount of recovery 
That foreign death statute permits 
larger recovery than Connecticut 
statute does not prevent enforcement 
under that statute on the theory that 
interests of citizens of forum will 
be thereby injured.—^Reilly v. An¬ 
tonio Pepe Co., 143 A. 568, 108 Conn. 
436. 

94. NY.—Wikoff v. Hirschel, 179 N 
E. 249, 258 N.Y. 28, affirming and 
answering certified questions 249 
NY.S. 690, 232 App.Div. 193. 

Inability of administrator to collect 
That foreign administratrix ad 
prosequendum was not authorized 
under New Jersey statutes to re¬ 
ceive payment of judgment, and that 
payment was required to be made to 
general administratrix after filing 
supplemental bond in state of her 
appointment, did not preclude her 
from suing in New York on theory 
that judgment not susceptible of col¬ 
lection at hands of plaintiff who re¬ 
covers it is unknown to New York 
law, procedural difficulty being over¬ 
come by staying enforcement of 
judgment until plaintiff becomes 
qualified to collect it in accordance 
with New Jersey law.—^Wikoff v. 
Hirschel, supra. 

95. Ohio.—Baltimore, etc., R. Co. 

V. Chambers, 76 N.E. 91, 73 Ohio 
St. 16—^Wabash R. Co. v. Fox, 59 
NE. 888, 64 Ohio St. 133, 83 Am. 
S.R. 739. 

96. Wis.—Sheehan v. Lewis, 260 N 

W. 633, 218 Wis. 568. 

17 C.J. p 1258 note 19. 

Reciprocity generally see Conflict 

of Laws § 5. 
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may take jurisdiction of a cause of action for 
death, created by a foreign statute notwithstanding 
such statute provides that an action based thereon 
can be enforced only within the state, the attempt 
to limit the jurisdiction of the courts of other states 
to enforce the right being invalid.^'^ 

Nonresident decedent and corporate defendant. 
The courts of one state will not entertain jurisdic¬ 
tion of an action for exemplary damages for the 
death of a nonresident based on the law of the 
state where decedent resided, against a corporation 
resident in neither of such states but doing busi¬ 
ness and owning property in both, where the right 
of recovery in the state where the cause of action 
arose is doubtful and it is apparent that defendant is 
as readily amenable to service of process in such 
state.^S 

b. Lex Loci Permitting’ Action 

The lex loci delicti must permit an action for death 
In order that it may lie in the courts of another state. 

As there is no right of action at common law for 
death caused by wrongful act, the laws of the state 
or country in which the injury occurred must per¬ 
mit such an action and this is true although such 
an action may be recognized by the lex fori, and the 
death occurred in the state where the action is 
sought to be maintainedji-and even though defend¬ 


ant, or the injured person, or both were at the 
time of the injury citizens of the latter state.^ 

c. Lex Pori Permitting Action 

A law of the forum recognizing death actions is some¬ 
times held necessary in order that an action may lie 
where the injury occurred in another state, substantial 
similarity in the two statutes being usually sufficient in 
such cases. 

While there are decisions which do not recog¬ 
nize the rule, and some which do not apply it with 
very great strictness,^ many decisions hold that 
when the action is brought in a state or country 
other than that in which the injury occurred, in 
order that the court may assume jurisdiction, not 
only the law of the state where the injury occurred 
but the law of the state or country in which the ac¬ 
tion is brought must permit such an action.^ 

Under this rule it is not necessary that the stat¬ 
utes of the state where the injury occurred and 
those of the state where the suit is brought be ex¬ 
actly alike,^ although there should be a substantial 
similarity between them,^ and it is generally held to 
be sufficient if the statutes are shown to be of sim¬ 
ilar import and character, founded upon the same 
general principles, and having the same general at¬ 
tributes.'^ 

The test of similarity or dissimilarity, however, 
has by some authorities been held too indefinite^ 


97. IJ.S.—^Kenney v. Supreme Lodgre 
of the World, Loyal Order of 
Moose, 40 S.Ct. 371, 252 U.S. 411, 
64 L.Ed. 638, 10 A.L.R. 716, revers¬ 
ing 120 N.E. 631, 285 Ill. 188, 4 
A.L.R. 964. 

Ga.—Slaton v. Hall,' 158 S.E. 747, 
751, 172 Ga. 675, appeal dismissed 
Clemmons v. Hall, 52 S.Ct 5, 284 
U.S. 691, 76 L.Ed. 583. 

€k)XLStitutio3ial restriction 

“Section 688 of title 28 of the 
United States Code Annotated, which 
was created to carry into effect ar¬ 
ticle 4, § 1, of the Federal Con¬ 
stitution, requires the courts of the 
several states to enforce any transi¬ 
tory cause of action created by a 
statute of a sister state, not op¬ 
posed to the settled policy of the 
state wherein the cause of action 
is sought to be enforced. Under 
the above provision of the Constitu¬ 
tion and the above act of Congress, 
the Legislature of one state cannot 
deny to one having a transitory 
cause of action originating in that 
state under one* of its statutes the. 
right to appeal to the courts of 
another state for the enforcement of 
his cause of action.'*—Slaton v. Hall, 
supra. 

98- Okl.—McCoubrey v. Pure Oil 
Co., 66 P.2d 57, 179 Okl. 344. 


99. N.T.—Lujan v. Lamport & Holt 
Line, 208 N.T.S. 251, 124 Misc. 
397. 

17 C.J. p 1258 note 21. 

1. N’.T.—^Lujan v. Lamport & Holt 
Line, supra. 

17 C.J. p 1258 note 21. 

2. N.Y.—^Whitford v. Panama R. 
Co., 23 N.Y. 465: 

3. U.S.—Lauria v. E. I. I>u Pont de 
Nemours & Co., D.C.N.Y., 241 F. 
687. 

17 C.J. p 1258 note 27. 

4. Md.—London Guarantee & Ac¬ 
cident Co. V. Balgowan S. S. Co., 
155 A. 334, 161 Md. 145, 77 A.L.R. 
1302. 

17 C.J. p 1258 note 29. 

5. Minn.—State v. District Court, 
Hennepin County, 168 N.W. 589, 
140 Minn. 494, 1 A.L.R. 145. 

N.Y.—Wikoff V. Hirschel, 179 N.E. 
249, 258 N.Y. 28, affirming and 
answering certified questions 249 
N.Y.S. 690, 232 App.Div. 193. 

17 C.J. p 1259 note 31. 

6. Md.—^Davis v. Ruzicka, 183 A. 
569, 170 Md. 112, certiorari denied 
56 S.Ct. 943, 298 U.S. 671, 80 L. 
Ed. 1394-^Londqn Guarantee & 
Accident Go. v. Balgowan S. S. 
Co.. 155 A. ZU, 161 Md. 145, 77 A. 
L.R. 1302. 

17 C.J. p 1259 note 32. 
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General similarity insufacient 

General similarity between Mary¬ 
land statutes and those of foreign 
states will not warrant local enforce¬ 
ment of foreign statutory rights in 
death case, if policies evidenced by 
statutes differ as to adjective and 
procedural machinery provided for 
enforcement.—London Guarantee & 
Accident Co. v. Balgowan S. S. Co., 
155 A. 334, 161 Md. 145, 77 A.L.R. 
1302. 

Statutes not sufELciently similar 

(1) Maryland and District of Co¬ 
lumbia.—^Davis V. Ruzicka, 183 A- 
569, 170 Md. 112, certiorari denied 
56 S.Ct. 943, 298 U.S. 671, 80 L.Ed. 
1394. 

(2) Maryland and Texas.—^London 
Guarantee & Accident Co., v. Bal¬ 
gowan S. S. Co., 155 A. 334, 161 Md. 
145, 77 A.L.R. 1302. 

(3) Mexico and Texas.—Slater v. 

Mexican Nat. R. Co., Tex., 24 S.Ct. 
581, 194 U.S. 120, 48 L.Ed. 900, 

affirming 115 F. 593, 53 C.C.A. 239. 

17 C.J. p 1259 note 32 [b]. 

7- U.S.—Slater v. Mexican Nat. R. 
Co., Tex., 24 S.Ct. 681, 194 U.S. 120, 
48 L.Ed. 900, affirming 115 F. 593, 
63 C.C.A. 239. 

17 C.J. p 1259 note 33. 

8» Va.—State of Maryland, for Use 
of Joynes v. Coard, 9 S.E.2d 454. 
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since mere differences in the statutes of two states 
do not imply necessarily that one violates the pub> 
lie policy of the other,^ and under these authorities, 
unless such public policy is violated, the action may 
■be maintained notwithstanding- the dissimilarities,^® 
and this notwithstanding the law of the state whose 
statute forms the basis of the action requires simi¬ 
larity of statutes before it will take jurisdiction of 
such an action based on a foreign statute.^l 

d. Penal Statute 

Death actions based on statutes considered penal 
will not ordinarily be enforced in the courts of another 
state. 

Where the statute is considered penal, see § 20 
supra, the rule that a penal statute will not be en¬ 
forced except in the state of its origin, discussed 


generally in Conflict of Laws § 4 d, will 
a recovery under it in a foreign state ut t e 
rule may not be rigidly enforced where the statute 
is not strictly penal or, as it is sometimes said, not 
penal in the international sense,!^ as where its pri¬ 
mary purpose is the reparation of a private injury, 
not the punishment of an offense against the pub- 
lie justice of the state.^^ 

Notwithstanding the general rule stated m the 
CJ.S. title Statutes § 313, also 59 CJ. p 946 notes 
(,4-66, that, in construing a foreign statute, a court 
will accept the construction thereof adopted by the, 
courts of the jurisdiction of the statute, if the for¬ 
um determines that the statute involved is not penal 
in the international sense, a matter of general jn- 


N.C.—Rodwell v. Camel City 
Coach Co., 171 S.E. 100, 205 N.C. 
292. 

Yt. _Brown v. Perry, 156 A. 911, 104 

Yt. 66—^Wellman v. Mead, 107 A. 
396, 93 Vt. 322. 

10 . XJ.S.—Lauria v. E. I. Du Pont 
<ie Nemours & Co., D.C.N.Y., 241 
F. 687. 

Conn.-—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 426. 

Y — ^Loucks V. Standard Oil Co. of 
Vew York, 120 N.E. 198, 224 N.Y. 
99, reversing- 159 N.Y.S. 282, 172 
App.Div. 227, which reversed 126 
N.Y.S. 7, 92 Misc. 475. 

];^_C._Rodwell V. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292. • 
Yt. —^Brown v. Perry, 156 A. 911, 104 
—^Wellman v. Mead, 107 A- 
396, 93 Vt. 322. 

Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.3d 454. 
Beneficiaries domiciled in. forum 
Va.—State of Maryland, for Use of 
Joynes v. Coard, 9 S.E.2d 454. 
Bififerences as to persons entitled 
to sue and measure of damages do 
not show that’foreign statute con¬ 
travenes public policy.—Rodwell v. 
Camel City Coach Co., 171 S.E. 100, 
205 N.C. 292, 

11 . Va.—State of Maryland, for Use 
of Joynes v. Coard, 9 S.B.2d 454. 

12. R.I.—McLay v. Slade, 138 A. 
212, 48 R.I- 357. 

Tex.—Clay v. Atchison, T. & S. F. 
Ry. Co., Com.App., 228 S-W. 907, 
affirming, Civ.App., 201 S.W. 1072. 
17 C.J. p 1260 note 36. 

Foreign statutes held penal 

(1) Massachusetts Death Act. 
McLay v. Slade, 138 A. 212, 48 R.L 
357. 

(2) New Mexico Code 1915 § 1820. 
—Clay V. Atchison, T. & S. F. Rv- 
Co., Tex.Com.App., 228 S.W. 907, 
affirming, Civ.App., 201 S.W. 1072, 

(3) Mo:Rev.St.l889 S 4425.—^Mar¬ 


shall V. Wabash R. Co., C.C.A.Ohio, 
46 F. 269. 

13. U.S.—^Atchison. T. & S. F. Ry. 
Co. V. Nichols, Cal., 44 S.Ct. 353, 
246 U.S. 348, 68 L.Ed. 720, affirm¬ 
ing, C.C.A., Nichols V. Atchison, T. 
& S, F. Ry. Co., 286 F. 1. 

Conn.— Daury v. Ferraro, 143 A. 630, 
108 Conn. 386, 62 A.L.R. 1323, over¬ 
ruling Christilly v. Warner, 88 A. 
711, 87 Conn. 461, 51 L.R.A.,N.S., 
415. 


N.C,—Rod-well V. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292. 

Vt,—^Wellman v. Mead, 107 A. 396, 

93 Vt. 322. 

17 C.J. p 1260 note 37. 

“A distinction has been made be¬ 
tween statutes which are entirely 
penal, their sole purpose being to 
punish a violation of, the law for 
the public benefit, and those which 
are in part compensatory, the vio¬ 
lator being required to make good to 
an individual a possible loss having 
some connection with his default. 

It is universally held that statutes of 
the former character can be execut¬ 
ed only by the sovereignty enacting 
them. But by the weight of the 
later authority, and by the better 
reason, actions may be maintained 
anywhere to enforce the liability to 
an individual, created by statutes of 
the latter kind.”—Rodwell v. ^ajnel 
City Coach Co., 171 S-B. 100, 102, 205 
N.C. 292. 

Piadng amoTurt of recovery does 
not render statute penal so as to 

prevent enforcement.— Atchison, T. 

S F Ry. Co. V. Nichols, Cal., 44 
set 353, 246 U.S. 348, 68 L.Ed. 720, 
affirming, C.d.A., Nichols v Atchison, 
T. & s. F. Ry. 286 F. 1. 

Foreign statutes held compensatory 
or not penal 

(1) Massachusetts, 

Conn,— Daury v. Ferraro, 143 A. 630, 
108 Conn. 386, 62 A.L.R. 1323. over¬ 
ruling Christilly v. Warner, 88 A. 


711, 87 Conn. 461, 51 L.R.A.,N.S.s 
415 . . ^ 

N Y —Loucks V, Standard Oil Co. of 
New York, 120 N.E. 198. 224 N.Y. 
99, reversing 159 N.Y.S. 282, 172 
App.Div. 227, which reversed 126 
N.Y.S, 7, 92 Misc. 475. 

Vt.— Wellman v. Mead, 107 A. 396, 93 
Vt. 322. 

(2) New Mexico.—^Atchison, T. & 

S. F. Ry. Co. V. Nichols, Cal., 44 S.Ct. 
353, 246 U.S. 348, 68 L.Ed. 720, af¬ 
firming, aC.A, Nichols V. Atchison, 

T. & ■!’ F. Ry. Co., 286 F. 1. 

(3) New York.—Reilly v. Antonio 
Pepe Co., 143 A. 568, 108 Conn. 436. 


In federal courts 

Federal court sitting in one state 
*has jurisdiction to enforce action 
based on statute of another state 
which is not strictly penal.—Atchi¬ 
son, T. & S. F. Ry. Co. V. Nichols, 
Cal., 44 S.Ct. 353. 246 U.S. 348, €8 
LEd. 720, affirming, C.C.A,, Nichols 
V. Atchison, T. & S. F. Ry. Co., 286 
F. 1 —Boston & M. H. Co. v. Hurd, 
N.H., 108 F. 116, 47 C.C.A. 615. 56 
L.R.A. 193, certiorari denied 22 S. 
Ct. 939, 184 U.S. 700, 46 L.Ed. 765. 

A Mesdeau statute was said not to 
be so penal in character as to justify 
the United States court sitting m 
i Texas in refusing to enforce it. 
Mexican Nat. R. Co. v. Slater, 

115 F 593, 63 C.C.A. 239. affirmed 
24 S.Ct. 581. 194.U.S. 120, 48 L.Ed. 
900. 

14. Conn.—Daury v. Ferraro, 143 A. 
630, 108 Conn. 386 , 62 A.L.R. 
overruling Christilly v. Warner, 88 
A. 711, S7 Conn. 461, 51 L.R.A., 
N.S., 415. , 

N.C.—Rodwell v. Camel City Coach 
Co., 171 S.E. 100, 205 N.C. 292. 

Exemplary damages 

That statute authorizes recovery 
of punitive or exemplary damages, 
does not render it penal, such dam¬ 
ages also being compensatory.—^Rod- 
well V. Camel City Coach Co., supra. 
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risprudence is involved, justifying enforcement of 
the right based on the statute even though the stat¬ 
ute is considered penal by the courts of its origin.^^ 

§ 52. Venue 

The rules applicable to other transitory actions in 
general control the venue of death actions. 

In general the action may be brought in any coun¬ 
ty in which decedent might have sued had he lived^® 
or where the party bringing the action resides.^'^ 
In the absence of local statutory restrictions, the 
action being transitory, it may be brought in any 
county where defendant can be found and served 
with process.is 

An action against an insane defendant may be 
brought in the county where he has his legal resi¬ 
dence.^^ 

An action under the Federal Employers^ Liability 
Act may be brought in the federal district court in 
the district of the residence of defendant, or in 
which the cause of action arose, or in which de¬ 
fendant is doing business at the time of the com¬ 
mencement of the action.20 

In an action brought in a state court having con¬ 
current jurisdiction with the federal courts by the 
personal representative of deceased appointed by 


the court in another county, that decedent was not 
a resident of the latter county or state does not af¬ 
fect the jurisdiction of the court over such action, 
the action being in the interest of the beneficiaries 
and not as representative of the deceased.^l 

§ 53. Limitation of Actions 

a. In general 

b. Nature and effect of limitation 

a. In General 

Statutes creating or permitting actions for wrong¬ 
ful death often provide the time within which such ac¬ 
tions must be brought. In the absence of such a special 
provision the applicable general statute of limitations 
controls, usually that governing actions for personal 
injuries. 

The statutes creating the right of action in this 
class of cases often provide in express terms within 
what time the action shall be brought,^2 and, where 
a special statutory limitations period is so provided, 
it controls rather than the general limitations period 
applicable to personal injuries,23 at least, it has been 
held, in cases in which decedent had not been barred 
thereby from bringing suit for personal injuries be¬ 
fore his death.24 In the absence of such a special 
limitation, however,' the applicable general statute of 
limitations governs,^5 the action usually being 


15. Conn.—Daury v. Ferraro, 143 A. 
630, 108 Conn. 386, 62 A.L.R. 1323, 
overruling: Christilly v. Warner, 88 
A. 711, 87 Conn. 461, 5X L.R.A.. 
N.S., 415. 

Vt.—Wellman v. Mead, 107 A. 396. 93 
Vt. 322. 

16. Ky.—Chesapeake, etc., R. Co. v. 
Heath, 9 S.W. 832, 87 Ky. 651, 10 
Ky.L, 646. 

17. Vt.—Brown V, Perry, 156 A. 
910, 104 Vt. 66 . 

Residence of ^ciliary administrator 

Vt.—^Brown v. Perry, supra. 

18. Ohio.—D'Amico v. Brill, 15 Ohio 
App. 94. 

17 C.J. p 1262 notes 52^-54. 

Railroad as defendant 

Statute authorizing: action against 
railroad for "injury to person" to be 
brought in any county through which 
railroad passes is applicable to ac¬ 
tion for death.—^Watson v. Brady, 
185 N.E. 516, 205 Ind. 1 , 

In Kansas action may be in the 
county in which some one of the de¬ 
fendants resides or may be sum¬ 
moned.—Hurd V. Baty, 88 P.2d 1031, 
149 Kan. 665. 

In Texas, where deceased was de¬ 
fendant's employee, suit may be in 
county where injuries occurred, as 
against defendant's plea of privilege 
to be sued in county of its residence. 
—Jones-O'Shaughnessy Lumber Co. 
V. Bond, Civ.App., 79 S.W.2d 649.- 


' 18. Ohio.—Stuard v. Porter, 85 N.E. 
1062, 79 Ohio St. 1. 

20. U.S.—^Anderson v. Louisville & 
N. R. Co., Tenn., 210 P. 689, 

' 127 C.C.A. 277. 

21 . Ark.—St. Louis-San Francisco 
Ry. Co. V. Pearson, 281 S.W. 910, 
170 Ark. 842, certiorari denied 47 
S.Ct. 101, 273 U.S. 711, 71 L.Ed. 
853. 

22w Ark.—Smith v. Missouri Pac. R. 

Co., 1 S.W.2d 48, 175 Ark. 626. 

Del,—Homiewicz v. Orlowski, 143 
A, 250, 4 W.W.Harr. 66 . 

Mo.—Huss V. Bohrer, 295 S.W. 95, 
317 Mo, 204. 

Pa.—^Burd v. Bennett Transp. Co., 21 
Erie Co. 59. 

17 C.J. p 1234 note 64. 

23. Del.—Homiewicz v. Orlowski, 
143 A. 250, 252, 4 W.W.Harr. 66 . 

Ill.—Metropolitan Trust Co. v. Bow¬ 
man Dairy Co., 15 N.E.2d 838, 369 
HI. 222 , affirming 11 N.E.2d 847, 
292 Ill.App. 492, 

Mass,—Bickford v. Furber, 170 N.E. 

796, 271 Mass. 94, 70 A.L.R. 469. 
Mo.—Blaser v. Osage River Gravel 
Co., 219 S.W. 585. 

Ohio.—^Naticchioni v. Pelter, 6 N.E. 
2d 764, 54 Ohio App. 180, 

"Where no action has been brought 
by the injured person in his lifetime, I 
and where such injured person dies | 
as a result of the injuries sustained I 
by him without having excused or | 
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released the cause of action, the 
right of action exists in a statutory 
plaintiff. This action does not seek 
to recover for the personal injuries 
sustained by the injured person, but 
does seek to recover for the ‘death 
and loss thus occasioned.' The re¬ 
covery not being for the personal 
injuries sustained by the deceased, 
the right of action cannot be sub¬ 
ject to the limitations which deals 
solely with the limitation for the 
recovery of damages for personal in¬ 
juries. The damages themselves in 
an action brought for death would 
not be based upon the injuries sus¬ 
tained, but upon the death and loss 
thus occasioned."—Homiewicz v. Or¬ 
lowski, supra. 

24. Ohio.—^Naticchioni v. Felter, 6 
N.E.2d 764, 54 Ohio App. 180. 

25. U.S.—Salyer v. Consolidation 
Coal Co., Ky., 246 F. 794, 159 C.C. 
A. 96, certiorari denied Consolida¬ 
tion Coal Co. V. Salyer, 38 S.Ct* 
345, 246 U.S. 669, 62 L.Ed. 931, un¬ 
der Kentucky statute. 

Ga.—Patellis v. King, 182 S.E. 808, 
52 Ga.App. 118. 

Kan.—Graham v. Updegraph, 58 P. 2 d 
475, 144 Kan. 45. 

Tenn.-—Whitson v. Tennessee Cent* 
Ry. Co., 40 S.W.2d 396, 163 Tenn* 
35. 

Wash.—Dodson v. Continental Can 
Co., 294 P. 265, 159 Wash. 589. 

17 C.J. p 1234 note 65. 



25 C.J.S. 


DEATH 


§ 53 


classed for this purpose as an action for personal 

injuries.26 

Where, under the act creating or permitting an 
action for wrongful death, recovery for pain and 
suffering may be had for the benefit of the estate, 
the general statute of limitations applicable to per¬ 
sonal injury actions controls as to such item,27 al¬ 
though the special limitations specified in the death 
act controls as to the action for death.28 

Sometimes, in addition to the limitations provid¬ 
ed by the statute creating the right of action, an ad¬ 
ditional time restriction is placed by statute with re¬ 
spect to death actions in particular circumstances. 
It has been held in such a case that the provisions 
are to be construed together.2 9 

Statutes limiting the time within which action for 
injury to person or property may be brought against 
municipal corporations have been given^O and de- 
nied^t application to actions for wrongful death. 


A statute giving a right of action to designated 
persons for a specified period of time and thereafter 
to others has been held not to be a limitation on the 
right of action by the former to such period, but 
merely a limitation on the preference given the one 
over the other.22 contrary construction has been 
given to some statutes containing such a provision, 
and failure of the designated person to bring the 
action within the specified time has been held to bar 
such person's right to sue thereafter,the right of 
action passing to the persons designated in such 
case if there be any such living.^^ If there be no 
others alive entitled to sue, the right of the pre¬ 
ferred beneficiary is not barred until lapse of the 
regular statutory period.^^ 

The common-law rule that prosecutions for mur¬ 
der, appeals of death, and inquisitions of deodands, 
must be brought within a year and a day of the 
death, has no application to the modern statutory 
action.36 


26. U.S.—Salyer v. Consolidation 
Coal Co., Ky., 246 F. 794, 159 C. 
C.A. 96, certiorari denied Consoli¬ 
dation Coal Co. V. Salyer, 38 S. 
Ct, 345, 246 U.S. 669, 62 L.Ed. 931, 
under Kentucky statute. 

Ga.—Ivester v. Southern Ry. Co., 
App,, 6 S.E.2d 214—Patellis v. King, 
182 S.E. 808, 52 Ga.App. 118. 

N,J. —^Knabe v. Hudson Bus Transp. 
Co., 162 A. 247, 10 N.J.Misc. 1075. 
affirmed 16.8 A. 418, HI N.J.Law 
333. 

Tenn.—^Whitson v. Tennessee Cent. 
Ry, Co., 40 S.W.2d 396, 163 Tenn. 
35, 

Wasli.—Dodson v. Continental Can 
Co., 294 P. 265, 159 Wash. 589. 

17 C..X p 1234 note 67. 

.27. Ark.—^Smith v. Missouri Pac. R. 

Oo.,, 1 S.W.2d 48, 175 Ark. 626. 
Kan.—Bowlefs v. Portelance, 67 P.2d 
41.a, 14.5 Kan. 940. 

Tex.—Davis v. Gant, Civ.App., 247 
.S.W. 576. 

2S. Ark.—Smith v. Missouri Pac. R. 

Co., 1 :S.W.2d 48, 175 Ark. 626. 

Tex,—^Davis v. Gant, Civ.App., 247 
'S.W. -576, under Louisiana statute. 

29. Mass.—Hutchinson v. H. H 
SJhaw Co., 177 N.E. 813, 277 Mass. 
115. 

^Provisions not inconsistent 

Mass.Gen.L. c 229 § 5, as amended 
by St-1.922 c 439, St.l925 c 346 § 9, 
permitting cause of action for death 
but reauiring it to be brought within 
two years after injury causing death 
is .not inconsistent with St.l925 c 346 
§ 10, p.roviding that action for death 
iu automobile accident case must 
be oommenced within one year after 
(cause off action accrued.—Hutchinson 
V. JE. Shaw Co., 177 N.E. 813, 277 
Maas. 115. 


No new cause of action created 
Statute requiring tort actions for 
death, payment of judgments in 
which must be secured by motor ve¬ 
hicle statute, to be brought within 
one year after cause of action ac¬ 
crues, does not create new right to 
recover damages for death.—Hutch¬ 
inson V. H. E. Shaw Co., supra. 

30. Iowa.—^Bixby v. Sioux City, 164 
N.W. 641, 184 Iowa 89. 

17 C.J. p 1234 note 68. 

31. Minn.—Senecal v. West St. Paul, 
126 N.W. 826, 111 Minn. 253—May- 
lone V. St. Paul, 42 N.W. 88, 40 
Minn. 406. 

32. U.S.-7-Hines V. Angle, C.C.A.Ala., 
264 P. 501, under Alabama statute. 

Ala.—Benson v- Robinson, 134 So. 
799, 233 Ala. 85. 

Colo.—Hayes v. Williams, 30 P. 352, 
17 Colo. 465. 

Tex.—Houston, etc., R. Co. v. Brad¬ 
ley, 45 Tex. 171, followed in March 
V. Walker, 48 Tex. 372—Colgate- 
Palmolive-Peet Co. v. Perkins, Civ. 
App., 48 S.W.2d 1007, error re- : 
fused. 

33. Mo.—Goldschmidt v. Pevely 
Dairy Co., Ill S.W.2d 1, 341 Mo. 
982—Tobin v. Bell Telephone Co. 
of Missouri, 199 S.W. 952—King v. 
Smith Baking Co., 71 S.W.2d 115, 
228 Mo.App. 721. 

17 C.J. p 1235 note 77 [a3 (1). 

See, however, cases stating that 
while as between the widow and 
minor children, the former is given 
a preferential right to sue, if ex¬ 
ercised within six months, as be¬ 
tween the widow and minor children 
and the wrongdoer the time to sue 
is not cut down whether both widow 
and minor children survive or not 
and whatever may be their rights 
between themselves, but remains a 
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year.—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920, 334 
Mo. 672—Huss v. Bohrer, 295 S.W. 
95, 317 Mo. 204. 

Statute not tolled, by compeusatiou 
proceedings 

Under Missouri statute six-month 
limitation period for maintaining ac¬ 
tion for death of husband was held 
not tolled by proceeding before com¬ 
pensation commission and appeal .by 
wife from award refusing relief, al¬ 
though husband’s claim for injuries 
might have ripened into claim for 
compensation for death by wife.— 
King V. Smith Baking Co., 71 S.W.2d 
115, 228 Mo.App. 721, 

34. .Mo.—Goldschmidt v. Pevely 

Dairy Co., Ill S.W.2d 1, 341 Mo. 
982—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920. 334 
Mo. 672—Tobin v. Bell Telephone 
Co. of Missouri, 199 SW. 952. 

Effect of death of preferred bene¬ 
ficiary 

Under the Missouri statute, where 
widow, suing for husband's death 
within six months, dies within year 
after his death, his surviving minor 
children may sue therefor within 
year after his death.—Cummins v. 
Kansas City Public Service Co., 66 
S.W.2d 920, 334 Mo. 672. 

35. Mo.—Coover v. Moore, 3l Mo. 

. 574. 

Tex.—Houston, etc., R. Co. v. Brad¬ 
ley, 45 Tex. 171. 

36. U.S.—Louisville, E. & St. L. R. 
Co. v. Clarke, Ind., 14 S.Ct. 579, 
152 U.S. 230, 38 L.Ed. 422—Preston 
V. Western Union Telegraph Co., 
D.C.Pa., 250 P. 480, affirmed West¬ 
ern Union Telegraph Co. v. Pres¬ 
ton, 254 F. 229, 165 C.C.A. 517, cer- 
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Commencement of action. What particular act 
or proceeding constitutes the commencement of an 
action for the purpose of statutes of limitation is 
considered in the CJ.S. title Limitations of Actions 
§§ 263-269, also 37 CJ. p 1054 note 62-p 1061 note 
23. 

T). Nature and Effect of Limitation 

Provisions in death statutes fixing the time within 
which suit must be brought are usually considered to 
be conditions on the right of action, and ordinary rules 
affecting the operation of general statutes of limitation 
are inapplicable unless made applicable by the statute. 
It is otherwise In the case of provisions considered as 
pure statutes of limitation. 


Since, as may be seen in § 14 supra, the right of 
action is wholly statutory, and must be taken with 
all the conditions imposed on it, see supra § 29, the 
burden being on plaintiff to bring himself within the 
requirements of the statute, see infra § 80, with 
some exceptions,^'^ it is generally held that a pro¬ 
vision in the statute creating the right requiring 
an action thereon to be brought within a specified 
time is more than an ordinary statute of limitations 
and goes to the existence of the right itself, the 
right given being one to sue within the specified 
time, and not otherwise. Accordingly, no action 
brought after the expiration of the specified time 
can be maintained,^® and, except as provided by the 
statute, no exception can be permitted to excuse de- 


tiorari denied 39 S.Ct. 182, 248 
U.S. 585, 63 L.Ed. 433. 

KT.Y.—Schlichting” v. Wintg-en, 25 
Hun 626. 

37. N.Y.—Mossip v. P. H. Clement 
& Co., 10 N.Y.S.2d 592, 256 App. 
Div. 469, affirming 297 N.Y.S. 724, 
163 Misc. 771, appeal granted In 
re McKenzie’s Estate, 12 K.Y.S.2d 

• 775, 257 App.Div. 924, affirmed 

Mossip V. F. H. Clement & Co., 27 
lSr.E.2d 279. 

Okl.—Brookshire v. Burkhart, 283 P. 
571, 141 Okl. 1, 67 A.L.R. 1059, 
overruling Kerley v. Hoehman, 183 
P. 980, 74 Okl. 299. 8 A.L.R. 141. 
Tex.—Bavis v. Gant, Civ.App., 247 S. 
W. 576. 

17 C.J. P 1235 note 76. 

Zncorporation in death statute imma¬ 
terial 

The provision of Civ.Code La. art 
2315, that the cause of action given 
one for injury from the fault of an¬ 
other shall survive in case of his 
death to certain relatives for a year 
from his death, is none the less a 
statute of limitation because incor¬ 
porated in the body of the act creat¬ 
ing the liability.—Davis v. Gant, su¬ 
pra. 

38. TJ.S. — The Princess Sophia, D.C. 
Wash., 35 F.2d 736, rehearing de¬ 
nied 36 F.2d 5^1—The Katahdin, 

D.C.Pa., 4 P.Supp. 180—Borovitz 
V. American Hard Rubber Co., D.C. 
Ohio, 287 F. 368, under Ohio stat¬ 
ute. 

III.—Metropolitan Trust Co. v. Bow¬ 
man Dairy Co., 15 N.E.2d 838, 369 
Ill. 222, affirming 11 N.E.2d 847, 
292 Ill.App. 492—McGirr v. Pritch¬ 
ard. 258 Ill.App. 467. 

Kan.—Bowles v. Portelance, 67 P.2d 
419, 145 Kan. 940. 

La.—Mathews v. Kansas City South¬ 
ern Ry. Co., 120 So. 907, 10 La. 
App. 382. 

Md.—State, for Use of Dunnigan v. 
Cobourn, 187 A. 881, 882, 171 Md. 
23, 107 A.L.R. 1045, citing Corpus 
Juris. 


Mass.—Melnik v. Perwak, 4 N.E.2d 
329, 295 Mass. 512 —Hutchinson v. 
H. E. Shaw Co., 177 N.E. 813, 277 
Mass. 115—^Bickford v. Furber, 170 
N.E. 796, 271 Mass. 94, 70 A.L.R. 
469—Sterling v. Frederick Leyland 
& Co., 136 N.E. 60, 242 Mass. 8— 
Murphy v. Avery Chemical Co., 133 
N.E. 92, 240 Mass. I5t)—Crosby v. 
Boston Elevated Ry. Co., 131 N.E. 
206, 238 Mass. 564. 

Miss.—Monsour v. Farris, 181 So. 
326, 181 Miss. 803, under Louisiana 
statute. 

Mo.—Chapman v. Terminal R. R. 
Ass’n of St. Louis, App., 137 S.W. 
2d 612, under Illinois statute. 

Neb.—Gengo v. Mardis, 170 N.W. 841, 
103 Neb. 164, 8 A.L.R. 134. 

N.Y.—Schwertfeger v. Scandinavian- 
American Line, 174 N.Y.S. 147, 186 
App.Div. 89, affirmed 123 N.E. 888, 
226 N.Y. 696, under New Jersey 
statute. 

N.C.—Curlee v. Duke Power Co., 172 
S.E. 329, 205 N.C. 644—Mathis v. 
Camp Mfg. Co., 168 S.E. 515, 204 
N.C. 434—Tieifenbrun v. Flannery, 
151 S.E. 857, 198 N.C. 397, 68 A.L. 
R, 210—Hanie v. Penland, 138 S. 

E. 165, 193 N.C. 800, affirmed Hanie 
v. Rice, 139 S.E. 380, 194 N.C. 234 
—^McGuire v. Montvale Lumber 
Co., 131 S.E. 274, 190 N.C. 806. 
Ohio.—^Knight v. Schlachter, 162 N.E. 
455, 28 Ohio App. 70—^Archdeacon 
V. Cincinnati Gas & Electric Co., 
3 Ohio N.P.,N:S., 606, 16 Ohio Dec. 
775, affirming 3 Ohio N.P.,N.S., 45, 
and reversed on other grounds 81 
N.E. 152, 76 Ohio St. 97, 52 Wkly. 
L.Bul. 158, 4 Ohio L.jR. 739. 

Wis.*—London Guarantee & Accident 
Co. V. Wisconsin Public Service 
Corporation, 279 N.W. 76, 228 Wis. 
441. 

17 C.J. p 1235 note 77. 

Couditiou of liability 
Time fixed by Injuries Act for 
commencement of action to recover 
damages for death is a condition of 
liability, and operates as limitation 
of liability itself, and not of remedy 
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alone.—Metropolitan Trust Co. v. 
Bowman Dairy Co., 15 N.E.2d 838, 
369 Ill. 222, affirming 11 N.E.2d 847, 
292 Ill.App. 492—Hartray v. Chicago 
Rys. Co., 124 N.E. 849, 290 Ill. 85, af¬ 
firming 210 Ill.App. 382—Carlin v. 
Peerless Gaslight Co., 119 N.E. 66, 
283 Ill. 142—Serio v. Slifkin, 9 N.E. 
2d 422, 291 Ill.App. 614—Friend v. 
Alton R. Co., 283 Ill.App. 366—Fow¬ 
ler V. Cohen, 212 Ill.App. 317. 

Right as well as remedy lapses 
U.S.—Borovitz v. American Hard 
Rubber Co., D.C.Ohio, 287 F. 368. 
Mass.—Melnik v. Perwak, 4 N.E.2d 
329, 295 Mass. 612—Hutchinson v. 
H. E. Shaw Co., 177 N.E. 813, 277 
Mass. 115—Wescott v. Young, 175 
N.E. 153, 275 Mass. 82. 

Miss.—Monsour v. Farris, 181 So. 
326, 181 Miss. 803. 

Rule applicable to successive sur¬ 
vivors 

Right given survivors by second 
paragraph of Rev.Civ.Code art 2315 
must be exercised in same time and 
manner as tight under preceding par¬ 
agraph on account of death.—Mat¬ 
thews V. Kansas City Southern Ry. 
Co., 120 So. 907, 10 La.App. 382. 

Time of death of wrongdoer 

Provision of wrongful death stat¬ 
ute that “action shall be commenced'" 
within six months of death of wrong¬ 
doer, provision does not state limita¬ 
tion but condition precedent to the 
right to maintain the action.—State, 
for Use of Dunnigan v. Cobourn, 187 
A. 881, 171 Md. 23, 107 A.L.R. 1045. 

Federal Employers* Liability Act 

Mo.^—Lewis v. Missouri Pac. R. Co., 
23 S.W.2d 100, 324 Mo. 266. 

Under Lord Campbell*s Act 
U.S.—Pickles v. F. Leyland & Co., 
D.C.Mass,, 10 F.2d 371. 

Failure to present claim for death 
within two years ended liability un¬ 
der Comp.L. Alaska 1913 § 1185.— 
The Princess Sophia, D.C.Wash., 36 

F.2d 591, denying rehearing 35 P.2d 
736. 
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lay.^^ The court cannot add a saving clause or 
create an exception where the statute contains 
none.^^ Matters which suspend the operation of the 
general statute of limitations or otherwise prevent 
its operation as a bar, as, for example, infancy, ab¬ 
sence from the state, failure or delay in the appoint¬ 
ment of a personal representative, and the like, do 
, not affect the operation of the special period of lim¬ 
itations and will not support an action after such 
period has expired.^i Even a posthumous child is 
barred by failure to sue within the time limited,^2 
provided, of course, the period of limitations has be¬ 
gun to run.^^ The rule is otherwise, of course, 
where, by express provision or construction, such 
exceptions to the operation of the general statute 
are made also applicable to the special limitation 
contained in the death statute^^ 

In some jurisdictions the limitations provision 
governing death actions is considered as strictly a 
limitation rather tl^an a condition, and where so 
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considered the rules affecting the operation of gen¬ 
eral statutes of limitation are applicable^^ except 
where the general statute of limitations and excep¬ 
tions thereto are made applicable only to cases not 
covered by special statutes of limitation.'^® 

Regardless of the nature of the special limitation, 
it bars an action not brought within the prescribed 
time, and not within any recognized exception or 
extension.'^'^ 

Where the statute is considered as creating a 
single joint cause of action for the beneficiaries 
named, the running of the statute as against one 
of such persons bars the action as to the others.^^ 

Amendment of pleadings. As will be seen in the 
CJ.S. title Limitations of Actions §§ 280, 281, also 
37 CJ. p 1069 note 91 and p 1074 note 30, where 
the original complaint in an action for death is in¬ 
formally drawn, but states a cause of action, al¬ 
though in an artificial way, the substitution of a new 


39. Mass.—Melnik v. Perwak, 4 N.E. 
2d 329, 295 Mass. 512. 

N.C.—Curlee v. Duke Power Co., 172 
S.E. 329, 205 N.C. 644. 

Ohio.—Knight v. Schlachter, 162 N. 

E. 455, 28 Ohio App. 70. 

Wis.—London Guarantee & Accident 
Co. V. Wisconsin Public Service 
Corporation, 279 N.W. 76, 228 Wis. 
441. 

17 C.J. p 1236 note 80. 

Inability to bring action immaterial 
Wis.—London Guarantee & Accident 
Co. V. Wisconsin Public Service 
Corporation, 279 ’N.W. 76, 228 Wis. 
441. 

Estoppel 

Limitation prescribed by death 
statute being limitation not only of 
remedy, but also of the right, of ac¬ 
tion, any representation or agree¬ 
ment'of defendant’s agent inducing 
delay will not estop defendant from 
claiming benefit of limitation.—Har¬ 
wood V. Chicago, R. I. & F. Ry. Co., 
171 P. 354, 101 Kan. 215. 

40. N.Y.—Schwertfeger v. Scandi¬ 
navian-American Line, 174 N.Y.S. 
147, 186 App.Div. 89, affirmed 123 
N.E. 888, 226 N.Y. 696, under New 
Jersey statute. 

17 C.J. p 1236 note 81. 

Exceptions to general limitations 
are inapplicable to special limitations 
contained in death statute, the two 
statutes being independent of each 
other.—Geugo v. Mardis, 170 N.W.' 
’841, 103 Neb. 164, 8 A.L.R. 134. 
Payment under Workmen’s Compen. 
sation Act 

The New Jersey death act does 
not, extend the time fixed for insti¬ 
tuting an action because of pay- 
.ments under the. Workmen’s Compen¬ 
sation Act, and court cannot it 
into act.—Schwertfeger v. Scandi¬ 


navian-American Line, 174 N.Y.S. 
147, 186 App.Div. 89, affirmed 123 N. 
E. 888, 226 N.Y. 696. 

41. U.S.—^Kavanagh v. Folsom, C.C. 
N.Y., 181 P. 401, under New York 
statute. 

17 C.J. p 1236 notes 83-86. 

42. Miss.—Gulf, etc., R. Co. v. Brad¬ 
ley, 69 So. 666, 110 Miss. 152. 

43. Tex.—^Nelson v. Galveston, etc., 
R. Co., 14 S.W. 1021, 78 Tex. 621, 22 
Am.S.R. 81, 11 L.R.A. 391. 

44. Ky.—Carden v. Louisville, etc., 
R. Co., 39 S.W, 1027, 101 Ky. 113, 
19 Ky.L. 132. 

17 C.J. p 1236 note 87. 

45. Okl.—Brookshire v. Burkhart, 
283 P. 571, 141 Okl. 1, 67 A.L.R. 
1059. 

Tenn.—^Whitson v. Tennessee Cent. 
Ry. Co., 40 S.W.2d 396, 163 Tenn. 
35. 

17 C.J. p 1236 note 88. 

46. N.Y.—Mossip v. F. H. Clement 
& Co., 10 N.Y.S.2d 592, 256 App. 
Div. 469, affirming 297 N.Y.S. 724, 
163 Misc. 771, appeal granted In re 
McKenzie’s Estate, 12 N.Y.S.2d 775, 
257 App.Div. 924, affirmed Mossip 
V. P. H. Clement & Co., 27 N.E.2d 
279. 

47. Ark.—Smith v. Missouri Pac. 

R. Co., 1 S.W.2d 48, 175 Ark. 626. 
Cal.—Haro v. Southern Pac. R. Co., 

62 P.2d' 441, 17 Cal.App,2d 594. 
Conn.—Flynn v. New York, N. H.> & 
H. R. Co., 149 A. 682, 111 Conn. 196, 
certiorari granted 5l S-Ct. 30, 282 
tJ.S. 821, 75 L.Ed. 733, affirmed 51 

S. Ct 357, 283 U.S. 53, 75 L.Ed. 837, 
72 A.L.R. 1311. 

Ga.—Ivester v. Southern Ry. Co., 
App., 6 S.E.2d 214. 

Mo.—Goldschmidt v. Pevely Dairy 
Co., Ill S.W.2d 1, 341 Mo. 982. 
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N.M.—Gallegos v. Atchison, T. & S. 
P. Ry. Co., 214 P. 579, 28 N.M. 
472. 

N.Y.—-Cohen v. Steigman, 292 N.Y.S. 

750, 249 App.Div, 819. 

N.C.—Davis v. Norfolk-Southern R. 

Co., 157 S.E. 11, 200 N.C. 345. 

Ohio.—^Archdeacon v. Cincinnati Gas 
& Electric Co., 3 Ohio N.P.,N.S., 
606, 16 Ohio Dec. 775, affirming 3 
Ohio N.P.,N.S., 45, and reversed 
on other grounds 81 N.E. 162, 76 
Ohio St. 97, 52 Wkly.L.Bul. 168, 4 
Ohio L.R. 739. 

Pa.—Bertolacci v. Union Paving Co., 
18 Pa.Dist. & Co. 270. 

17 C.J. p 1236 note 91. 

After lapse as to preferred bene, 
flciary 

Under the Missouri statute the 
minor children of deceased are re¬ 
quired to file suit for his death with¬ 
in one year thereof, notwithstand¬ 
ing cause of action is in widow for 
six months after death.—Gold¬ 
schmidt V. Pevely Dairy Co., Ill S. 
W.2d 1, 341 Mo. 982. 

To what actions applicable 

Death action must be brought 
within two years, whether based on 
negligence or deceit.—^Werra v. Cas- 
sedy, 243 N.Y.S, 545, 229 App.Div. 
590. 

48. Cal.—Haro v. Southern Pac. R. 
Co., 62 P.2d 441, 17 Cal.App.2d 594 
—Sears v. Majors, 285 P. 321, 104 
Cal.App. 60. 

Infants or minors 

Where widow’s cause of action for 
husband’s death was barred by lim¬ 
itation, causes of action of minor 
children were also barred.—Haro v. 
Southern Pac. R. Co., 62 P.2d 441, 17 
Cal.App.2d 594—Sears v. Majors, 285 
P. 321, 104 Cal.App. 60. 
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complaint by way of amendment relates back to the 
date of filing the original complaint, and although 
the amendment is not made until after the statutory 
period for bringing suit has elapsed; but, if a new 
and different cause of action is stated in an amended 
complaint, the action is treated as commenced at the 
time when the amendment is incorporated in the 
pleadings, and the statute will bar the new cause of 
action to the same extent as if the amendment were 
a new and independent suit. 

An amendment of the statute changing the period 
of limitation does not affect existing causes of ac¬ 
tion,except where the restriction is a pure stat¬ 
ute of limitation going only to the remedy, in which 
case existing rights of action may be affected.^® 

§ 54 . - Computation of Period of Limita¬ 

tion in General 

Except under survival statutes and those expressly 
providing that the action must be instituted within a 
specified time from the injury or act or omission causing 
the death, time ordinarily runs against a death action 
from the time of death. Where time runs from the 
accrual of the action and the personal representative is 
the person to sue, the authorities are not in accord as to 
when the action accrues, some holding this to be the 
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time of the appointment of the representative and others 
the time of the death. 

Under most statutes, by either express provision 
or judicial construction, the time within which the 
action must be brought runs from the time of de¬ 
cedent’s death and not from the time of the injury 
to him.51 Xtiis is the construction of statutes pro¬ 
viding merely that the action shall be brought with¬ 
in a specified time,^^ ^nd, except as hereinafter 
noted, of statutes providing for the action to be 
brought within a specified time after the cause of 
action accrues.^^ Under some statutes the time is 
made to run from time of the injury or the act or 
omission which caused the death,and this is the 
rule where the statute does not create a new cause 
of action, but merely preserves to the personal rep¬ 
resentative the right of action which the deceased 
would have had to recover for the wrongful injury 
had he survived.^^ 

Where the time is specifically made to run from 
the date of death or of the act or omission causing 
death, it is not extended by delay in the appointment 
of a personal representative, although the action 
must be brought by the personal representative.^® 
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4&. Miss.—Gulf, etc., R. Co. v. 

Bradley, 69 So. 666, 110 Miss. 1&2. 
17 C.J. p 1237 note 95. 

50. N.J.—Bretthauer v. Jacobson, 75 
A. 560, 79 N.J.Law 223. 

17 C.J. p 1237 note 36. 

51. Ark.—Smith v. Missouri Pac. 

R. Co., 1 S.W.2d 48, 175 Ark, 626. 
Kan.—^Bowles v. Portelance, 67 P.2d 

419, 145 Kan. 940. 

Ky.—Lutes’ Adm’r v. Gray-Von All¬ 
men Sanitary Milk Co., 72 S.W.2d 
720, 254 Ky. 750, 

Mo.—Chapman v. Terminal R. R. 
Ass’n of St. Louis, App., 137 S.W. 
2d 612, under Illinois statute. 
N.C.—Mathis v. Camp Mfg. Co., 168 

S. E. 515, 204 N.C. 434. 

Ohio.—^Naticchioni v- Pel ter, 6 N.E. 
2d 764, 54 Ohio App, 180—^Arch¬ 
deacon v. Cincinnati Gas & Electric 
Co., 3 Ohio N.P.,N,S., 606, 16 Ohio 
Dec. 775, affirming- 3 Ohio N.P.,^ 
N.S., 45, and reversed on other 
grounds 81 N.E. 152, 76 Ohio St. 
97. 52 Wkly.L.Bul. 158, 4 Ohio L. 
R. 739. 

Or.—Pmkkula v. Pillsbury Astoria 
Flouring Mills Co., 42 P.2d 921, 150 
Or. 304, 99 A.L.R. 244, rehearing 
denied 44 P.2d 162, 160 Or. 304, 99 
A.L.R. 244. 

Wash.—-Grant v. Fisher Flouring 
Mills Co., 44 P.2d 193, 181 Wash. 
576. . 

17 C.J. p 1237 note 97. 

52. Fla.—Collins v. Hall, 157 So. 
646, 117 Fla. 218. 

17 C.J. p 1238 note 98. 


53. U.S.—Dusek v. Pennsylvania R. 

Co., C.C.Ind., 68 F.2d 131. 

Ga.—Dameron v. Southern Ry. Co., 
161 S.E. 641, 44 Ga.App. 444. 
Mass.—Hutchinson v. H. E. Shaw 
Co., 177 N.B. 813, 277 Mass. 115— 
Wescott V. Young, 175 N.E. 153, 
275 Mass. 82—Bickford v. Furber, 
170 N.B. 796, 271 Mass. 94, 70 A. 
L.R. 469. 

Wash.—^Dodson v. Continental Can 
Co., 294 P. 265, 159 Wash, 589. 

17 C.J, p 1238 note 99. 

“There is a division of authority 

under wrongful death statutes as to 
when the cause of action accrues. In 
some states it is held it accrues 
when the injury occurs, in some 
when the death occurs, and in some 
when the administrator is appoint¬ 
ed.”—Terbush V. Boyle, 259 N.W. 859, 
860, 217 Wis. 636. 

Beath from automobile accident 

Before occurrence of death from 
injury in automobile accident, cause 
of action for death could not accrue 
under St.l925 c 346 § 10.—^Hutchin¬ 
son V. H. E. Shaw Co., 177 N.E. 813, 
277 Mass. 115—Bickford v. Furber, 
170 N.E. 796, 271 Mass, 94', 70 A.L.R. 
469. 

TTnder Pederal Employers’ Liability 
Act 

U.S.—^Dusek V. Pennsylvania R. Co., 
C.aA.Ind., 68 P.2d 131—Oliver v. 
Seaboard Air Line Ry., D.C.Ga., 250 
P. 652, reversed on other grounds 
Seaboard Air Line R. Co. v. Oliver, 
261 F. 1, 171 C.C.A. 597. 
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54. Mass.—^Hutchinson v. H. E. 
Shaw Co., 177 N.E. 813, 277 Mass. 
115—Bickford v. Furber, 170 N.E. 
796, 271 Mass. 94, 70 A.L.R. 469. 

17 C.J. p 1238 note 3. 

55. Ala.—Gulf States Steel Co. v. 
Jones, 85 So. 264, 204 Ala. 48. 

Iowa.—Gardner v. Beck, 189 N.W. 
962, 195 Iowa 62. 

Kan.—Graham v. Updegraph, 58 P.2d 
475, 144 Kan. 45. 

N.J.—^Knabe v. Hudson Bus. Transp. 
Co., 162 A. 247, 10 N.J.Misc. 1075, 
affirmed 168 A. 418, 111 N.J.Law 
333. 

Ohio.—Collins v. Baltimore & O. R. 

Co., 11 Ohio N.P.,N.S., 251. 

17 C.J. p 1238 note 4. 

When tort committed. 

Husband’s action for wife's death 
allegedly caused by physician’s neg¬ 
ligence in leaving radium beads in 
wife’s uterus was held barred by 
limitation two years after radium 
treatment was completed,, as against 
contention that physician caused con¬ 
dition analogous to nuisance,, where 
cause of action does not accrue un¬ 
til it becomes obvious tlmt dam¬ 
age will result.—Graham v.. Upde¬ 
graph, 58 P.2d 475, 144 Kan. 45. 

56. Ill,—Fowler v. Cohen,. 2:12 IB. 
App. 317. 

Mass.—Bickford v. Furber;, IT® N.H 
796, 271 Mass. 94, 70 A.L.R. 469. 
N.Y.—Cohen v. Steigman^ 2.921 N.Y. 
S. 750, 249 App.Div. 819^Leun v. 
Brimmer, 197 N.Y.S. 3,. 2Q3) App. 
Div. 643, appeal dismissed^ L43/ NJEL 
770, 237 N.Y. 629. 
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When, however, the statute involved provides that 
the action be instituted within a specified time of 
the accrual of the cause of action, and such right 
of action is given only to the personal representa¬ 
tive, the authorities are not in accord as to when 
time begins to run.57 There are those which hold 
in such a case that no cause of action accrues until 
there is some one authorized to maintain it, and, 
therefore, the time within which to sue does not be¬ 
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gin to run until a personal representative has been 
appointed.ss Others, however, hold that the cause 
of action accrues at death and not at the time of the 
appointment of a representative, the running of time 
not being affected by any delay in the appointment 
of the representative, by whom suit must be 
brought,and this is the rule as to actions under 
the Federal Employers’ Liability Act,®® although 


Ohio.—Archdeacon v. Cincinnati Gas 
& Electric Co., 3 Ohio N.R.N.S., 
606, 16 Ohio Dec. 775, affirming 3 
Ohio N.P.,N.S., 45, and reversed 
on other grounds 81 N.E. 152, 76 
Ohio St. 97, 52 Wkly.L.Bul. 158, 4 
Ohio L.R. 739. 

17 C.J. p 1238 note 5. 

Suit hy administrator de son tort 
Under a statute whose limitation 
provision is considered a condition 
of liability, a suit by an administra¬ 
tor de son tort will not toll the stat¬ 
ute where the action must be 
brought by and in the name of de¬ 
cedent’s personal representative.— 
Fowler v. Cohen, 212 Ill.App. 317. 
Iiimitations as condition of right of 
action 

Ohio.—Archdeacon v. Cincinnati Gas 
& Electric Co., 3 Ohio N.P..N.S., 
606, 16 Ohio Dec. 775, affirming 3 
Ohio N.P.,N.S., 45, and reversed on 
other grounds 81 N.E. 152, 76 Ohio 
St. 97, 52 Wkly.L.Bul. 168, 4 Ohio 
L.R. 739. 

Delay in letters ad proseq.uendnm 
immaterial 

Technical delay in granting let¬ 
ters ad prosequendum to nonresident 
until after lapse of limitations by 
reason of failure to submit exempli¬ 
fied copies of letters issued in courts 
of domicile of nonresident and sub¬ 
mission of application in wrong 
county does not justify dismissal of 
complaint on ground that limitations 
had run before proper letters were 
issued where letters were issued to 
plaintiff by court of his domicile 
within the period and the summons 
was properly entitled and tested and 
action instituted on a date within 
such period, such delay constituting 
a mere technicality.—Noto v. Gambi, 
11 A.2d 93, 18 N.J.Misc. 97. 

57. “This diversity of view arises 

principally from the attempt made 
to find in the word ‘accrued,’ used in 
the statute, some definite technical 
meaning which will in itself enable 
courts to say at what point of time 
the cause of action has come into 
existence, and consequently at what 
point of time the statute of limita¬ 
tions begins to run. It is argued in 
support of one view, as the court be¬ 
low held, that as the cause of action 
for death is the creature of statute, 
and is given exclusively to the ad¬ 
ministrator of the decedent, no cause 


of action can arise or accrue until 
there is an administrator. On the 
other hand, it is asserted with, we 
think, equal plausibility, that, when 
all of the events have occurred which 
determine the liability of the com¬ 
mon carrier, the cause of action has 
come into existence or has ‘accrued.' ” 
—Reading Co. v. Koons, 46 S.Ct. 405, 
406, 271 U.S. 58, 70 L.Ed. 835, re¬ 
versing Koons V. Philadelphia & R. 
Ry. Co., 126 A. 381, 281 Pa. 270. 

58. N.Y.—Crapo v. Syracuse, 76 N. 
E. 465, 183 N.Y. 395, reversing 90 
N.Y.S. 553, 98 App.Div. 376. 

17 C.J. p 1238 note 6. 

■ 58. Ga.—Patellis v. King, App., 182 
S.E. 808. 

Ky.—Faulkner’s Adm’r v. Louisville 
& N. R. Co., 212 S.W. 130, 184 Ky. 
533—Carden v. Louisville, etc., R. 
Co., 39 S.W. 1027, 101 Ky. 113, 19 
Ky.L. 132. 

Mass.—Bickford v. Purber, 170 N.E. 

796, 271 Mass. 94, 70 A.L.R. 469. 
Utah.—Platz v. International Smelt¬ 
ing Co., 213 P. 187, 61 Utah 342. 
Wash.—Dodson v. Continental Can 
Co., 294 P. 265, 159 Wash. 589. 
Wis.—Terbush v. Boyle, 259 N.W. 
859, 217 Wis. 636. 

“As this statute limited right as 
well as remedy, the principle . . 

that ‘before it can begin to run 
there must be some one in existence, 
by whom, and a different person, 
against whom, the claim may be 
enforced’ . . . did not apply.”— 

Bickford v. Furber, 170 N.E. 796, 
798, 271 Mass. 94, 70 A.L.R. 469. 
(General statute inapplicable 

(1) Statute extending time for 
commencing actions did not apply 
in action for death resulting from in¬ 
juries sustained in automobile col¬ 
lision governed by special statute of 
limitations.—Bickford v. Purber, su¬ 
pra. 

(2) General statute limiting exten¬ 
sion of time.for commencing action, 
if there is no person in existence at 
accrual of action who is authorized 
to sue, to not more than double 
period otherwise prescribed, held not 
to avoid bar of limitation against ac¬ 
tion for wrongful death which was 
not commenced two years after 
death, such provision being inap¬ 
plicable to action for death.—Ter¬ 
bush V. Boyle, 269 N.W. 859, 217 
.Wis. 636. 


Effect of revision of statute 

[ Where the earlier statute creating 
the cause of action for death con¬ 
tained a proviso that the action must 
be brought within specified time of 
the death, a revision of the statute by 
which the limitations provision of 
the death statute was made a sub¬ 
division of a general statute of lim¬ 
itations specifying that the action 
must be instituted within the speci¬ 
fied time after accrual of the ac¬ 
tion was held not to leave intended 
any change in the existing law.— 
Terbush v. Boyle, supra. 

60. US.—Mellon v. Gray, N.H., 47 
S.Ct. 585, 274 U.S. 715, 71 L.Ed. 
1318, reversing, C.C.A., Davis v. 
Gray, 8 F.2d 843, certiorari grant¬ 
ed Mellon v. Gray, 46 S.Ct. 349, 
270 U.S. 638, 70 L.Ed. 774—Read¬ 
ing Co. V. Koons, 46 S.Ct. 405, 271 
U.S. 58, 70 L.Ed. 835, reversing 
judgment Koons v. Philadelphia & 
R. Ry. Co., 126 A, SSI, 281 Pa. 
270—Petition of Clinchfield Nav. 
Co., D.C.N.Y., 26 F.2d 290. 

Ga.—Seaboard Air Line Ry. v- 
Brooks, 107 S.E. 878, 151 Ga. 625, 
answers to certified questions con¬ 
formed to 108 S.E. 166, 27 Ga.App. 
274, certiorari denied Brooks v. 
Seaboard Air Line Co., 43 S.Ct. 12, 
260 U.S. 724, 67 L.Ed. 482. 

Kan.—Giersch v. Atchison, T. & S. 

P. Ry. Co., 171 P. 591. 

Mo.—Lewis v. Missouri Pac. R. Co., 
23 S.W.2d 100, 324 Mo. 266. 

Reason for rule 

“If the persons who are the desig¬ 
nated beneficiaries of the right of ac¬ 
tion created may choose their own 
timb for applying for the appoint¬ 
ment of an administrator and conse¬ 
quently for setting the statute run¬ 
ning, the two-year period of limita¬ 
tion so far as it applies to actions 
for wrongful death might as well 
have been omitted from the statute. 
An interpretation of a statute pur¬ 
porting to set a definite limitation 
upon the time of bringing action, 
without saving clauses, which would, 
nevertheless, leave defendants sub¬ 
ject indefinitely to actions for the 
wrong done, would, we think, defeat 
its obvious purpose.”—Reading Co. v, 
Koons, 46 S.Ct. 405, 406, 407, 271 U. 
S. 58, 70 L.Ed. 835, reversing Koons 
V. Philadelphia & R. Ry. Co., 126 
A. 381, 281 Pa. 270. 
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there are some earlier decisions to the contrary.®^ 

Under survival statutes, the cause of action ac¬ 
crues in decedent^s lifetime, and the running of the 
statute is not suspended by his death until the ap¬ 
pointment of a personal representative,®^ nor by 
the disability of the beneficiaries.®^ 

§ 55. - New Action after Dismissal or 

Nonsuit 

Under some, but not all, statutes where an action for 
death has been brought in time but has failed otherwise 
than by adverse judgment on the merits a second action 
may be instituted within a specified time thet^eafter not¬ 


withstanding the expiration of the original period of 
limitations. 

Provisions in general statutes of limitations that 
where an action has been brought in time but has 
failed otherwise than by an adverse judgment on 
the merits a new action may be brought within a 
specified time thereafter, notwithstanding the ex¬ 
piration of the original period of limitations, see the 
C.J.S. title Limitations of Actions § 287, also 37 C.J. 
p 1083 note 35, have been held, in some jurisdictions, 
not to authorize an action for death after expira¬ 
tion of the specified period of limitation prescribed 
by the death statute,®4 while in other jurisdictions 
such provisions do apply to the action for death. ®5 


C^e]aLeral rule inapplicable 

‘Whatever effect may be given to 
the assertion often made in judicial 
opinion that in the ordinary case 
where a cause of action arises in. 
favor of the estate of a decedent 
there is no person who can enforce 
it if there is no executor or admin¬ 
istrator, that statement cannot be 
applied strictly to causes of action 
for death arising under the federal 
Employers* Liability Act, For while 
It is true that the executor or ad¬ 
ministrator is the person authorized ! 
to bring the suit, he nevertheless i 
acts only for the benefit of persons 
specifically designated in the statute. 
At the time of death there are iden¬ 
tified persons for whose benefit the 
liability exists and who can start 
the machinery of the law in motion 
to enforce it, by applying for the ap¬ 
pointment of an administrator.*'— 
Reading Co. v. Koons, supra. 

Time of happening of events fix¬ 
ing liability is test of accrual of 
cause of action for personal injury or 
wrongful death.—Reading Co. v. 
Roons, supra. 

Under federal statutes incoirporating 
provision 

U.S.—Petition of Clinchfield Nav. Co., 
D.aN.Y., 26 P.2d 290—Philpott v. 
Vesta Coal Co., D.C.Pa., 21 P.Supp. 
37. 

61. U.S.—Cuinther v. Philadelphia 
& R. Ry. Co., C.C.A.N.J., 1 F.2d 
85—^Kierejewski v. Great Lakes 
Dredge & Dock Co., D.C.N.Y., 280 F. 
125, affirmed Great Lakes Dredge 
& Dock Co. V. Kierejewski, 43 S.Ct. 
4X8, 261 U.S. 479, 67 L.Ed. 756— 
American R. Co. of Porto Rico v. 
Coronas, Porto Rico, 230 F. 545, 
144 C.C.A. 599, L.R.A,1916E 1095, 
-disapproving Bixler y. Pennsyl¬ 
vania R. Co., D.C.Pa., 201 F, 553. 

Ga.—Williams v. Western & A. R. 

Co.. 102 S.E. 186, 24 Ga.App. 750. 
Tex.—Bird v. Ft. Worth & R. G. Ry. 
Co., 207 S.W. 518, 109 Tex. 323, re¬ 
versing Ft. Worth & R. G. Ry. Co. 

' w Bird, Civ.App., 196 S.W. 597. 


62. U.S.—^Ewell v. Chicago & N. W. 
R. Co., aC.Iowa, 29 F. 57. 

17 C.J. p 1238 note 9. 

63. Tenn.—^Whaley v. Catlett, 53 S. 
W. 131, 103 Tenn. 347—Fowlkes v. 
Nashville, etc., R. Co., 9 Heisk. 
829. 

64. Kan.—Bowles v. Portelance, 67 
P.2d 419, 145 Kan. 940. 

La.—Matthews v. Kansas City 
Southern Ry. Co., 120 So. 907, 10 
La.App. 382. 

W.Va.—Smith v. Eureka Pipe Line 
Co., 8 S.E.2d 890. 

17 C.J. p 1239 note 13. 

Provision of state statute in action 
under federal act 

Such provision of a state statute 
has been held not to be applicable to 
an action under the Federal Employ¬ 
ers’ Liability Act which contains no 
such exception to the operation of 
the limitations period provided there¬ 
in. 

Iowa,—Cotton v. Wabash Ry. Co., 
199 N.W. 1005, 198 Iowa 535, 36 
A.L.R. 913. 

N.C.—Murray v. Atlantic Coast Line 
R. Co., 146 S.E. 801, 196 N.C. 
695. 

65. U.S.—^Privett v. West Tennessee 
Power <& Light Co., D.C.Tenn., 19 
F.Supp. 812, affirmed, C.C.A., West 
Tennessee Power & Light Co. v. 
Privett, 103 P.2d 1021, under 
Tennessee statute—^Brandon v. 
Kansas City Southern Ry. Co., D.C. 
La., 7 P.Supp. 1008, under Louisi¬ 
ana statute. 

Conn.—Chouinard v. Wooldridge, 127 
A, 908, 102 Conn. 66. 

N.C.—Swainey v. Great Atlantic & 
Pacific Tea Co., 169 S.E. 618, 204 
N.C. 713—Mathis v. .Camp Mfg. 
Co., 168 S.E. 515, 204 N.C. 434. 
Okl.—Midland Valley R. Co. v. 
Townes, 64 P.2d 712, 179 Okl. 136 
—^Rock Island CoaT Mining Co, v. 
Allen, 233 P. 1060, 106 Okl. 188. 
Utah.—Platz v. International Smelt¬ 
ing Co., 213 P. 187, 61 Utah 342. 

17 C.J. p 1239 note 14. 

Statutes enacted at same time 
Comp.St.l921 §§ 190, 824, being in 
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same chapter of civil procedure, and 
both sections being created by same 
legislature at same time are in pari 
materia, and limitation provided for 
in fornier is applicable to actions for 
death provided for in latter.—Rock 
Island Coal Mining Co. v. Allen, 233 
P. 1060, 106 Okl. 188. 

Dismissal for misjoinder of parties 
U,S.—Brandon v. Kansas City South¬ 
ern Ry. Co., D.C.La., 7 P.Supp. 

1008, under Louisiana statute. 

Payment of costs 

Under Comp.St. §§ 160, 415, wrong¬ 
ful death action begun more than 
one year after death but within one 
year after former action for same 
cause of action was dismissed as of 
nonsuit could be maintained, where 
all costs taxed against plaintiff in 
former action were paid, although 
additional costs taxed after present 
action began were not paid.—Swain¬ 
ey V. Great Atlantic & Pacific Tea 
Co., 169 S.E. 618, 204 N.C. 713. 

Similarity of causes of action 

When an action fails otherwise 
than upon the merits, the statute of 
limitations does not run during its 
pendency, and a new action may be 
instituted between the same par¬ 
ties on the same cause of action.— 
Platz V. International Smelting Co., 
213 P. 187, 61 Utah 342. 

Institution of compensation proceed,- 
ings insufficient 

Action for wrongful death of em¬ 
ployee is barred where not instituted 
within year from death, notwith¬ 
standing it was instituted within 
year after dismissal of proceedings 
under Workmen’s Compensation Act, 
which was instituted within year 
from employee’s death.—Mathis v. 
Camp Mfg. Co., 168 S.E. 515, 204 N. 
C. 434. 

Original action lu federal court 

(1) Under ^ome statutes that 
original action was removed to fed¬ 
eral court anil there dismissed with¬ 
out prejudice does not prevent re¬ 
newal of action in state court with¬ 
in the specified time.;—^Midland Val- 
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Of course, where the extension statute either ex¬ 
pressly or by necessary implication exempts actions 
for death from its operation, it works no extension 
of time.®® In some jurisdictions renewal of the 
action under such or similar circumstances is ex¬ 
pressly permitted by statute.®^ 

Where the statute permits bringing* a new action 
within a specified time after the original action is 
so dismissed, it is inapplicable as to an action not 
brought within the limitations period and before the 
original suit is dismissed.®^ 

For the former action to extend the time beyond 
the required period it must have been against the 
same defendant as in the second action.®® How¬ 
ever, that one of the defendants in the original ac¬ 
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tion was not joined as a party in the second is im¬ 
material and does jiot prevent the rule from oper¬ 
ating.'^® 

§56. - Decedent's Right of Action 

Barred 

Where the action for death is under a survival stat¬ 
ute or is dependent on the existence of a cause of action 
in favor of decedent at the time of his death, the action 
is barred if at the time of the death the applicable stat¬ 
ute had run against decedent’s right of action. There is 
some authority to the contrary. 

Under the rule that an action for death lies only 
where decedent could have maintained an action for 
the injury to him if death had not ensued, discussed 
in § 24 supra, it has been held that, if the injured 
person dies after the expiration of the statutory pe- 


ley R. -Co. v. Townes, 64 P.2d 712, 
179 Okl. 136. 

(2) Under others, however, the 
case is not saved, from the bar of 
limitations where the original suit 
is brought in a state court and prop¬ 
erly removed to the federal court 
where it is dismissed either volun¬ 
tarily or involuntarily.—Ivester v. 
Southern Ry. Co., Ga.App., 6 S.E.2d 
214. 

(3) Generally see the C.J.S. title 
Limitations of Actions § 288, also 
37 C.J. p 1085 note 84-p 1086 note 
88 . 

Application of state rules in federal 
court 

U.S.—Privett v. West Tennessee 
Power & Light Co., D.C.Tenn., 18 
F.Supp. 812, affirmed, C.C.A., West 
Tennessee Power & Light Co. v. 
Privett, 103 P.2d 1021. 

IrregTilarity in qualification of rep¬ 
resentative 

Under the Tennessee statute fail¬ 
ure of administrator, who instituted 
first suit, to make oath before coun¬ 
ty court clerk did not prevent suit 
from interrupting running of limi¬ 
tation statute.—Privett v. West Ten¬ 
nessee Power & Light Co., D.C. 
Tenn-, 19 F.Supp. 812, affirmed, C.C. 
A., West Tennessee Power & Light 
Co. V. Privett, 103 P.2d 1021. 

Voluntary nonsuit 

Under the Tennessee statute, Code 
1332 § 8595, nonsuit will extend time 
even though voluntary, real ques¬ 
tion being whether the ground was 
one which concluded the cause of 
action.—Privett v. West Tennessee 
Power & Light Co., D.C.Tenn., 19 F. 
Supp. 812, affirmed, O.C.A., West Ten¬ 
nessee Power & Light Co. v. Privett, 
103 P.2d 1021. 

Inapplicable to person not pa^y 

to first action.—JDavis v. ^orfolk- 
SouthSrn R. Co., 157 S.E. 11, 200 N. 
C. 345. 


ConfLicting* authorities reviewed 
Okl.—Rock Island Coal Mining Co. v. 
Allen, 233 P. 1060, 106 Okl. 188. 

66. Conn.—^Korb v. Bridgeport Gas¬ 
light Co.. 99 A. 1048, 91 Conn. 395. 

67. U.S.—Lindgren v. U. S. Ship¬ 
ping Board Merchant Fleet Cor¬ 
poration, C.C.A.Va, 55 P.2d 117, 
certiorari denied 52 S.Ct. 499, 286 

U. S. 542, 76 L.Ed. 1280. 

Mo.—^Adams v. St. Louis-San Fran¬ 
cisco Ry. Co., 33 S.W.2d 944, 326 
Mo. 1006, 83 A.L.R. 474—Huss v. 
Bohrer, 295 S.W. 95, 317 Mo. 204— 
Clark V. Kansas City, etc., R. Co., 
118 S.W. 40, 219 Mo. 524—Patton 

V. Wabash Ry. Co., 283 S.W. 723, 
221 Mo.App. 609. 

17 C.J. p 1235 note 77 [a] (4)—37 C. 

J. p 1083 note 39. 

Nonsuit 

Dismissal of death action against 
codefendant, without prejudice, up¬ 
on plaintiff’s motion, is voluntary 
“nonsuit” within statute authorizing 
new death action within year after 
“nonsuit.”—^Anderson v. Asphalt 
Distributing Co., Mo., 55 S.W.2d 688, 
86 A.L.R. 1033. 

68. Mo.—Adams v, St. Louis-San 
Francisco Ry. Co., 33 S.W.2d 944, 
326 Mo. 1006, 83 A.L.R, 474—Pat¬ 
ton V. Wabash Ry. Co., 283 S.W. 
723. 221 Mo.App. 609. 

Second suit before nonsuit “suf¬ 
fered” 

Under a statute providing for sec¬ 
ond suit within a year after nonsuit 
is “suffered,” such action, instituted 
after limitations period and within 
tinie after involuntary nonsuit was 
taken but before appeal therefrom 
was dismissed some years later, is 
barred, the test of whether nonsuit 
has been “suffered,” giving right to 
commence new, action, being wheth¬ 
er judgment of nonsuit finally ter¬ 
minated suit.—^Adams v. St. Louis- 
San Francisco Ry. Co., 33 S.W.2d 944, 
326 Mo. 1006, 83 A.L.R. 474. 
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Showing time of dismissal 

(1) Certificate of federal district 

court clerk that “at a regular stated 
term of the District Court . . . 

on the 1st Monday, the 1st day of 
December,” 1924, certain “proceed¬ 
ings were had and appear of record 
on Monday the 9th day of February, 
A. D. 1925,” following which was 
formal dismissal of action for death, 
held to show that cause was dis¬ 
missed on latter date, not on Dec. 
1, 1924, and hence was pending on 
Dec. 20, 1925, when petition in ac¬ 
tion in state court was filed over a 
year after death, thus barring such 
action under Rev.St.l919 § 4221— 
Patton V. Wabash Ry. Co., 283 S.W. 
723, 221 Mo.App. 609. 

(2) Allegation, of petition, filed 
over year after accrual of cause of 
action for death, that prior suit 
therefor was dismissed, held not no¬ 
tice of abandonment thereof, such 
allegation not supplying requirement 
of Rev.St.l919 § 4221, nor refuting 
matters established by certified 
copies of court records in evidence. 
—Patton V. Wabash Ry. Co., supra. 

69. U.S.—^Lindgren v. U. S. Ship¬ 
ping Board Merchant Fleet Cor¬ 
poration, C.C.A.Va., 55 F.2d 117, 
certiorari denied 52 S.Ct. 499, 286 
U.S. 642, 76 L.Ed. 1280. 

United States and Pleet Corporation. 

Action against Fleet Corporation 
not being action against United 
States, pendency of former action- 
against United States did not en¬ 
large statutory period for bringing 
action against Fleet Corporation un¬ 
der Virginia statute.—^Lindgren v. 
U. S. Shipping Board Merchant Fleet 
Corporation, supra. 

'70. U.S.—^Privett v. West Tennes¬ 
see Power Sc Light Co., D.C.Tenn., 
19 F.Supp. 812, affirmed, C:C.A., 
West Tennessee Power & Light 
Co. V. Privett, 103 F.2d 1021. 
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riod within which he could have broug’ht an action 
for the personal injury, without having brought 
such action, no action for his death can be main¬ 
tained,although there is also authority to the 
contrary.This is the rule where the cause of ac¬ 
tion is merely a survival of the cause of action 


which decedent had and the statute begins to run 
from the act or omission which caused the death.'^S 
Of course, if decedent had instituted an action with¬ 
in the time provided, such limitations period does 
not control as to the action for death, the provision 
applicable to death actions governing in such case.*^^ 


71. U.S.—Flynn v. New York, . N. 
H. & H. R. Co., 51 S.Ct. 357. 283 
U.S. 53, 75 L.Ed. 837, 72 A.L.R. 
1311. affirming 149 A. 682, 111 

Conn. 196, certiorari granted 51 
S.Ct. 30, 282 US. 821, 75 L.Ed. 
i 733—Pieczonka v. Pullman Co., 
C.C.A.N.Y., 89 F.2d 353, under New 
1 York statute—Rodgers v. Penn¬ 
sylvania R. Co.. D.C.N.Y., 19 F.2d 
522. 

Kan.—Graham v. Updegraph, 58 P. 
2d 475, 476, 144 Kan. 45, citing 
Corpus Juris. 

N.J —Knabe v. Hudson Bus Transp. 
'to., 168 A. 418, 111 N.J.Law 333. 
affirming 162 A. 247, 10 N.J.Misc. 
1075—Coulter v. New Jersey Pul¬ 
verizing Co., 163 A. 661, 11 N.J. 
Misc. 5. 

N.Y.—Johnson v. Stromberg-Carlson 
Telephone Co., 294 N.Y.S. 173, 250 
App.Uiv. 352, affirmed 12 N.E.2d 
607, 276 N.Y. 621, reargument de¬ 
nied 16 N.E.2d 119, 278 N.Y. 600, 
certiorari denied 59 S.Ct. 150, 305 
U.S. 645, 83 L.Ed. 416—Wiersycki 
v. Pratt & Letchworth Co., 271 N. 
Y.S, 36, 151 Misc. 207—Haas v. 
New York Post Graduate Medical 
School and Hospital, 226 N.Y.S. 
617. 131 Misc. 395. 

Or.—Piukkula v. Pillshury Astoria 
Flouring Mills Co., 42 P.2d 921, 150 
Or. 304, 99 A.L.R. 244, rehearing 
denied 44 P.2d 162, 150 Or. 304, 99 
A.L.R. 244. 

Pa.—Howard v. Bell Telephone Co. 
of Pennsylvania, 160 A. 613, 306 
Pa. 518. 

Wash.—Grant v. Fisher Flouring 
Mills Co., 44 P.2d 193, 181 Wash. 
576. 

17 C.J. p 1239 note 17. 

See, however, a federal case reach¬ 
ing a contrary result under the 
Pennsylvania statute on the ground 
that the language of the statute 
creating the action for death has a 
proviso “and no suit for damages 
be brought 'by the party injured 
during his or her life" and indicates 
that existence of a right of action 
in decedent free from the bar of 
limitations is not a condition on 
the right of action for death.—^West¬ 
ern Union Telegraph Co. v. Preston, 
Pa., 254 F. 229, 165 C.C.A 517, af¬ 
firming, D.C., Preston v. Western 
Union Telegraph Co., 250 F. 480. 
Certiorari denied Western Union 
Telegraph Co. v. Preston, 39 S.Ct. 
182, 248 U.S. 585, 63 L.Ed, 433. 

Reason for rule 

Statute gives right to sue within 
two years only if defendant would 


have been liable to decedent at time 
of death.—^Haas v. New York Post 
Graduate Medical School and Hos¬ 
pital, 226 N.Y.S. 617, 131 Misc. 

395. 

Cause not revived 

(1) Cause of action for personal 
injuries, barred during plaintiff's 
lifetime by statute of limitations, 
is not revived in favor of his es¬ 
tate by his subsequent death as 
result of original wrong.—Johnson 
V. Stromberg-Carlson Telephone Mfg. 
Co., 294 N.Y.S. 173, 250 App.Div. 352, 
affirmed 12 N.E.2d 607, 276 N.Y. 621, 
reargument denied 16 N.E.2d 119, 27^ 
N.Y. 600, certiorari denied 59 S.Ct. 
150, 305 U.S. 645, 83 L.Ed. 416. 

(2) Nor is the cause of action re¬ 
vived by the commencement of an 
action for death of one whose action 
for injuries causing death was 
barred by limitations before he died. 
—Wiersycki v. Pratt' & Letchworth 
Co., 271 N.Y.S. 36, 151 Misc. 207. 
Continuing exposure 

Action for wrongful death of em¬ 
ployee who died July 31, 1938, was 
not barred by limitations imposed 
by New York statute if exposure 
continued until July 31, 1935, but 
was barred if last exposure was 
prior to July 31, 1935.—^Mendola v. 
Carborundum Co., D.C.N.Y., 26 F. 

Supp. 359. 

72. W.Va.—^Hoover v. Chesapeake, 
etc., R. Co., 33 S.B. 224, 46 W.Va. 
268. 

17 C.J. p 1239 note 18. 

73. Ind.—^Wilson v. Jackson Hill 
•Coal, etc., 95 N.E. 589, 48 Ind.App. 

150, explaining Fowlkes v. Nash¬ 
ville, etc., R. Co., 9 Heisk. (Tenn.) 
829. 

Fain and suffering under Federal 
Employers’ ElabiXity Act 
Administrator’s action for pain 
and suffering of decedent under the 
Federal Employers' Liability Act is 
barred if decedent brought no ac¬ 
tion before the statute had run as 
to him.—^Rodgers v. Pennsylvania R. 
Co., D.C.N.Y., 19 F.2d 522. 

74. U.S.—Pieczonka v. Ptillman Co., 
C.C.A.K.Y., 89 F.2d 353, under New 
York statute. 

N.J.—Altzheimer v. Central R. R. 
of New Jersey, 67 A. 1051, 75 N.J. 
Law 424. 

N.Y.—Neuman v. Levy, 280 N.Y.S. 
744, 245 App.Div. 733—Wiersycki 
V. Pratt & Letchworth Co., 271 N. 
Y.S. 36, , 151 Misc. 207—Haas v. 
New York Post Graduate Medi- 
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cal School and Hospital, 226 N.Y. 

S. 617, 131 Misc. 395. 

Wash,—Grant v. Fisher Flouring 

Mills Co., 44 P.2d 193, 181 Wash. 

576. 

Lapse of period which would ibar 
decedent immaterial 

Administrator’s action for dam¬ 
ages resulting from intestate’s death 
through defendant’s negligence, 
brought within two years after in¬ 
testate’s death, was not barred by 
limitations contained in decedent es¬ 
tate law, where an action, duly 
brought, was pending at time of in¬ 
testate’s death, notwithstanding ex¬ 
piration of the three-year period pre¬ 
scribed by civil practice act for 
bringing of action to recover dam¬ 
ages for personal injuries resulting 
from negligence.—Neuman v. Levy, 
280 N.Y.S. 744, 245 App.Div. 733— 
Haas V. New York Post Graduate 
Medical School and Hospital, 226 N. 
Y.S. 617, 131 Misc. 395. 

Similarity of suit by decedeut 

(1) Timely institution of a simi¬ 
lar suit by decedent during his life¬ 
time setting forth a cause of ac¬ 
tion of the same character as al¬ 
leged in the action for the death 
resulting will preserve the action 
under the death statute.—Johnson v. 
Stromberg-Carlson Telephone Co., 
294 N.Y.S. 173, 250 App.Div. 352, af¬ 
firmed 12 N.E.2d 607, 276 N.Y. 621, 
reargument denied 16 N.E.2d 119, 
278 N.Y. 600, certiorari denied 59 
S.Ct, 150, 305 U.S. 645, 83 L.Ed. 416. 

(2) Complaint, alleging defend¬ 
ant’s negligence, causing plaintiff's 
injuries, in failing to provide statu¬ 
tory safeguards to promote ventila¬ 
tion of workroom, wherein plaintiff 
was employed by defendant, stated 
only cause of action for negligence, 
which was barred by statute of 
limitations three years after last 
day of plaintiff’s employment, and 
hence was not undetermined action 
pending at time of his death within 
three years after commencement 
thereof, so that cause of action al¬ 
leged in complaint, filed over six 
years after alleged wrong for breach 
of statutory duty resulting in 
death, was not preserved to his es¬ 
tate by former action, but barred by 
six-year statute of limitations.— 
Johnson v. Stromberg-Carlson Tele¬ 
phone Mfg. Co., supra. 

Continuing injury or exposure 

(1) Where employee instituted ac¬ 
tion, against employer for personal 
injuries resulting from contracting 
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Where the right of action for the death does not 
depend on any right which the deceased might have 
had in his lifetime to recover for the injury, the 


§ 57 

right to maintain an action for the death is not 
barred because an action for the injury would be 
barred by limitations 


G. PARTIES PROCESS 


§ 57. Plaintiffs 

a. In general 

b. Joinder 

a. In General 

A death action must be brought in the name of the 
person or persons to whom the right to sue is given by 
the statute involved. 

As the action is purely statutory, see supra § 14, 
the particular statute involved controls as to by 
whom or in whose name the action may or must be 
instituted, '^6 and it must be brought in the name of 
the person or persons to whom the right of action is 
given.77 Where there is both a general death stat¬ 
ute and a statute giving a remedy for wrongful 
death limited to particular classes of cases, see su¬ 


pra § 17, the latter governs with respect to the prop¬ 
er party plaintiff in cases where it controls the right 
of recovery.'^^ The action must be brought by the 
persons entitled in the order of preference, if any, 
fixed by the statute. 

It has been said that each beneficiary or some 
one suing in his behalf is an indispensable party to 
a suit to determine his rights.^O 

Defendant may amend his answer for the purpose 
of raising the question of proper or necessary par- 
ties.^i 

b. Joinder 

All persons entitled to maintain the action may be 
joined in the same action, and under some statutes such 
a joinder Is necessary. 


of silicosis, within three years after 
leaving the employment, action for 
wrongful death instituted by em¬ 
ployee’s administratrix within one 
year after employee’s death was not 
too late to permit recovery, at least, 
for damages caused by pecuniary loss 
over period by which employee’s 
life was shortened because of his 
exposure after three years prior to 
date employee instituted personal 
injury action.—Pieczonka v. Pullman 
Co., C.C.A.N.Y., 89 F.2d 353. 

(2) For a general discussion of 
the running of limitations in the 
case of a continuing personal in¬ 
jury see the C.J.S. title Limitations 
of Actions, § 174, also 37 C.J. p 897, 
note 54-p 898 note 55. 

75. U.S.—Western Union Telegraph 
Co, V. Preston, Pa., 254 F. 229, 165 
C.C.A. 517, affirming, D.C., Preston 
V. Western Union Telegraph Co., 
250 F. 480. Certiorari denied 
(1919) Western Union Telegraph 
Co, V. Preston, 39 S.Ct. 182, 248 
U.S. 585. 63 L.Ed. 433, under Penn¬ 
sylvania statute. 

17 C.J. p 1239 note 19. 

See, however, Pennsylvania cases 
supra this section. 

76. Miss.—Gulf, M. & K. R. Co. v. 
Wood, 146 So. 298, 164 Miss. 765, 
motion sustained for stay of ex¬ 
ecution 147 So. 652, certiorari de- 
mea 53 S.Ct. 791, 289 U.S. 759, 77 
L.Ed. 1502. 

77. U.S.—Public Service Electric 
Co. V. Post, N.J., 267 . F. 933, 169 
C.C.A. 83. 

Cal.—Bellon v. Silver Gate Theatres, 
47 P.2d 462, 4 Cal.2d 1—Davis v. 
Southern Arizona Freight Lines, 


85 P.2d 897, 30 Cal.App.2d 48— 
Roach V. Drew, 236 P. 568, 72 CaL 
App. 45. 

Fla.—Mock V. Evans Light & Ice 
Co., 101 So. 203, 88 Fla. 113. 

N.J.—Gregory v. Harris, 169 A. 635, 
11 N.J.Misc. 935. 

Okl,—Potter v. Pure Oil Co., 78 P.2d 
694, 182 Okl. 509—St. Louis-San 
Francisco Ry. Co. v. Thompson, 
281 P. 565, 567, 139 Okl. 142, cit¬ 
ing Corpus Jtiris—Cowan v. At¬ 
chison, T. & S. F. Ry. Co., 168 P. 
1015, 66 Okl. 273, L.R.A.1918B 

1141. 

Or.—^Nordlund v. Lewis & C. R. Co., 
15 P.2d 980, 141 Or. 83—Wilcox v. 
Warren Construction Co., 186 P. 
13, 95 Or. 125, 13 A.L.R. 211. 

Pa.—Smith v. Pennsylvania R. Co„ 
156 A. 89, 304 Pa 294—^Roberts v. 
Freihofer Baking Co., 129 A. 574, 
283 Pa. 573—Eifler v. Anderson, 
186 A. 323, 122 PaSuper. 547— 
Felmeden v. Moran Transp. Lines, 
19*Erie Co. 516, 

Tex.—Cole v. Mallory S. S. Co., Civ. 
App., 197 S.W. 326. 

Wash.—Benton v. Associated Indem¬ 
nity Corporation, 81 P.2d 507, 196 
Wash. 446. 

17 C.J. p 1262 note 1. i 

i 

Effect of treaty 

Italian Treaty of .Comnaerce and 
Navigation, Feb. 26, 1871, as amend¬ 
ed July 3, 1913, in respect of actions 
for wrongful death, does not confer 
on an alien Italian plaintiff, bring¬ 
ing an action in New York, other 
rights or privileges and form of 
remedy than were accorded to the 
residents and citizens of that state. 
—Teti V, Consolidated Coal Co. of 
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Maryland, D.C.N.T., 217 F. 443. 
Right of employer or insurer to sue 
third person under death statute 
after payment under Compensation 
Act, see the C.J.S. title Work¬ 
men's Compensation §§ 993, 1016, 
also 71 C.J. p 1547 notes 7-p 1549 
note 31, and p 1579 note 24-p 1580 
note 35. 

What law governs see supra § 28. 

78. Or.—^Nordlund v. Lewis & C. R. 
Co., 15 P.2d 980, 141 Or. 83. 

17 C.J. p 1263 note 3. 

79. Fla.—Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla, 
396. 

La.—Dupuy v. Godchaux Sugars, 
App., 184 So. 730. 

Or.—Melton v. Southeast Portland 
Lumber Co., 85 P.2d 1038, 160 Or. 
500. 

Pa.—McFadden v. May, 189 A. 483, 
325 Pa. 145. 

17 C.J. p 1263 note 4. 

80. U.S.—Atlantic Greyhound Lines 
V. Keesee, App.D.C., Ill F.2d 657. 

81. Cal.—Jolley v. Clemens, 82 P. 
2d 51. 28 Cal.App.2d 55. 

Joiniug* surviving spouse 

In parents’ action for death of son, 
wherein, before going to trial, an¬ 
swer challenged right of parents to 
maintain action as heirs of son but 
failed to allege existence of surviv¬ 
ing spouse, defendant could entitle 
himself to litigate CLuestion of wheth¬ 
er or not son left surviving spouse 
by amendment to his answer.—Jol¬ 
ley V. Clemens, supra. 
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As discussed in § 33 a supra, the statutes have 
usually been construed to permit but one joint and 
indivisible action, in which all the damages for the 
benefit of all beneficiaries entitled are to be recov¬ 
ered. Accordingly, all beneficiaries entitled to sue 
may join as plaintiffs in a single action,^2 ^nd un¬ 
der some statutes such joinder is necessary,S3 while 


under others it is not required,S4 and under still oth¬ 
ers any beneficiary has a right to come in and be 
made a party plaintiff if he so elects.SS 

One who, under the circumstances of the par¬ 
ticular case, is not a beneficiary entitled to share 
in the recovery is neither a necessary nor a prop¬ 
er party.ss This rule has been applied to persons 


Z2n Idaho.—^Willi v. Schaefer Hitch¬ 
cock Co., 25 P.2d 167, 53 Idaho 
367. 

N.J.—Norko V. Rau, 154 A. 766, 107 
N.J.Law 479, 74 A.L.R. 1266, under 
Pennsylvania statute. 

Okl.—Okmulgee Gas Co. v. Kelly, 
232 P. 428, 105 Okl. 189. 

Pa.—Tomlmson v. Northwestern 

Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 

17 C.J. p 1271 note 74. 

S3. Cal.—Bellon v. Silver Gate 
Theatres, 47 P.2d 462, 4 Cal. 2d 1— 
Bowler v. Roos, 2 P.2d 817, 213 
Cal. 484—^Jolley v. Clemens, 82 P. 
2d 51, 28 Cal.App,2d 55—^Rose v. 
San Diego Electric Ry. Co., 24 P. 
2d 838, 133 Cal.App. 646—^Bowen 

V. Kizirian, 287 P. 570, 105 Cal. 

App. 286—^Roach v. Drew, 236 P. 
568, 72 Cal.App. 45. | 

Ga.—^Thompson v, Watson, 197 S.E. 
774, 186 Ga. 396, 117 A.L.R. 484, 
reversing Watson v. Thompson, 
193 S.E. 75, 56 Ga.App. 490, man¬ 
date conformed to 198 S.E. 116, 58 
Ga.App. 177—^Watson v. Thomp¬ 
son, 195 S.E. 190, 185 Ga. 402, an- i 
swer to certified question con¬ 
formed to 195 S.E, 208, 57 Ga.App. 
266—Jones v. Seaboard Air Line 
Ry. Co., 162 S.E. 305, 44 Ga.App. 
604—^Hood V. Southern Ry. Co., 

149 S.E. 898, 169 Ga. 158, answer 
to certified question conformed to 

150 S.E. 109, 40 Ga.App. 447. 

La.—Thornton v. Peak, App., 191 So. 
182. 

Okl.—Okmulgee Gas Co. v. Kelly, 232 
P. 428, 105 Okl. 189—Cowan v. At¬ 
chison, T. & S. F. Ry. Co., 168 , P. 
1015, 66 Okl. 273, L.R.A.1918B 1141. 
Tex.—^Universal Transport & Dis¬ 
tributing Co. V- Cantu, Civ.App., 
84 S.W.2d 327, error refused— 
American Asphalt Co. v. O’Rear, 
Civ.App., 41 S.W.2d 322—Galves- 
ton-Houston Electric Ry. Co. v, 
Reinle, Civ.App., 264 S.W. 783, cer¬ 
tified questions answered 258 S. 

W. 803, 113 Tex. 456—St. Louis 
Southwestern Ry. Co. of Texas v. 
Anderson, Civ.App., 206 S.W. 696, 
error refused. 

17 C.J. p 1271 note 75. 

All heneficiaades necessaary parties 
Tex.—Universal Transport & Dis¬ 
tributing Co. V. Cantu, Civ.App., 
84 S.W.2d 327, error refused— 
American Asphalt Co. v. O’Rear, 
Civ.App., 41 S.W.2d 322—Galves- 
ton-Houston Electric Ry. Co. v. 
Reinle, Civ.App., 264 S.W. 783, cer¬ 


tified questions answered 258 S. 
W. 803, 113 Tex. 456. 

Executors must sue jointly.—^Mal¬ 
lory v. Virginia Hot Springs Co., 141 
N.Y.S. 961, 157 App.Div. 253, appeal 
granted 142 N.Y.S. 1129, 157 App.Div. j 
933. 

Defendant may insist that all hav¬ 
ing right of action shall be made 
parties^to the single suit. 

La.—^Reed v. Warren, 136 So. 59, 
177 La. 1082, reversing 132 So. 
250, 18 La.App. 31. 

Tex.—Brantley v. Boone, Civ.App., 
34 S.W.2d 409. 

Beneficiary jointly liable for death 

(1) A beneficiary is a necessary 
party to be joined with the, others 
as party plaintifC, even though he 
may have been jointly liable or re¬ 
sponsible with defendant for death 
of decedent.—Watson v. Thompson, 
198 S.E. 116, 58 Ga.App. 177, con¬ 
forming to mandate Thompson v. 
Watson, 197 S.E. 774, 186 Ga. 396, 
117 A,L.R. 484, reversing Watson v. 
Thompson, 193 S.E. 75, 56 Ga.App. 
490. 

(2) This is so because the right 
of action, if any, given by wrongful 
death statute, to the beneficiaries 
is joint and not several, and is given 
to all or none of them.—Thompson 
v. Watson, 197 S.E. 774, 186 Ga. 396, 
117 A.L.R. 484, reversing Watson v. 
Thompson, 193 S.E. 75, 56 Ga.App. 
490, mandate conformed to 198 S.E. 
116, 58 Ga.App. 177. 

Pecuniary loss to some only imma¬ 
terial 

All children should sue for par¬ 
ent’s death, although pecuniary loss 
to some only may be shown at trial. 
—Gaydos v. Domahyl, 152 A. 549, 
301 Pa. 523—^DeardorfC v. Metzler, 
53 York Leg.Rec., Pa., 17—^Antonelli 
V. Matuella, 31 Luz.Leg.Reg., Pa,, 
469. 

Beneficiary not entitled 

Even though wife could not main¬ 
tain action against her husband, 
driver of the car, it is proper to per- 
! mit other plaintiffs whose right is 
undoubted to use her name among 
them, so that suit may be carried on 
in nsmies of all the children.—^An- 
tonelli V. Matuella, supra. 

Effect of subsequent decease of ben¬ 
eficiary 

The children could not recover 
against a tort-feasor for death of 
their mother, where father survived 
mother one day, notwithstanding 
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father was injured in same accident 
from which mother died, and father 
never regained consciousness, under 
statute requiring husband and chil¬ 
dren to sue jointly for homicide of 
wife.—^Watson v. Thompson, 195 S. 
E. 190, 185 Ga. 402, answer to cer¬ 
tified question conformed to 195 S. 
R 208, 57 Ga.App. 266. 

Deserting husband 

That decedent’s husband had for 
long period preceding tortious hom¬ 
icide deserted family and ceased to 
contribute thereto did not authorize 
separate suit by children for moth¬ 
er’s death.—Jones v. Seaboard Air 
Line Ry. Co., 162 S.E. 305, 44 Ga, 
App. 604. 

Effect of disclaimer 

In wife’s action for husband’s 
death, trial court properly overruled 
defendant’s motion to abate cause on 
ground that all necessary parties 
were not before the court because 
decedent’s surviving mother was not 
made a party where mother had filed 
a disclaimer of interest and a re¬ 
lease, and proofs showed that she 
was not dependent on decedent and 
received nothing from him but that 
wife did.—McMillian v. Sims, Tex. 
Civ.App., 112 S.W.2d 793, error grant¬ 
ed. 

Refusal to join no excuse 

Ga.—Pollard v. Reid, 193 S.E. 370, 
56 Ga.App. 594. 

84. Hawaii.—Choy Look Lum Too 
V. Kaiwiki Sugar Co., 32 Hawaii 
611. 

La.—Le Blanc v. United Irr., etc., 
Co., 56 So. 761, 129 La. 196—Robi- 
deaux v. Hebert, 43 So. 887, 118 
La. 1089, 12 .L.R.A.,N.S., 632. 

N.J.—^Norko V. Rau, 154 A. 766, 107 
N.J.Law 479, 74 A.L.R. 1266, un¬ 
der Pennsylvania statute. 

85. Colo.—Pierce v. Conners, 37 P. 
721, 20 Colo. 178, 46 Am.S.R. 279. 

17 C.J. p 1272 note 77. 

86. Cal.—Ginochio v. City & Coun¬ 
ty of San Francisco, 228 P. 428, 
194 Cal. 159—Jolley v. Clemens, 82 
P.2d 51, 28 Cal.App.2d 55. 

Ga,—^Williams v. Seaboard Air Line 
Ry. Co., 125 S.E. 769, 33 Ga.App. 
164. 

Okl.—^Mid-Co Petroleum Co. v. Al¬ 
len, 236 P. 426, 110 Okl. 101. 

Tex.—Greathouse v. Fori Worth & 
D. C. Ry. Co., Com.App., 65 S.W.2d 
762, reversing Fort Worth & D. C. 
Ry. Co. V. Greathouse, Civ.App,, 
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who would be beneficiaries except for the fact that 
they were not dependent' on deceased.87 Under 
another view, such persons must be joined in or*- 
der to conclude them on the issue of dependency 
without vexing defendant with a multitude of 
suits.^S 

A beneficiary who has compromised and set¬ 
tled his individual claim is not a necessary party 
to an action by or for the other beneficiaries.89 It 
is, however, no answer to an objection made for 
want of necessary parties to reply that the claim 
of the unjoined beneficiary is barred by the statute 
of limitations.^® 

As will be seen in § 37 supra, a failure to join 
all the beneficiaries in the suit will not exclude 
those not joined from participating in the damages 
recovered, either by procuring the entry of judg¬ 
ment in favor of plaintiffs or otherwise. 

The improper or unnecessary joinder of a party 
plaintiff will not defeat recovery.®^ 

41 S.W.2d 418—McMillian v. Sims, 

Civ.App., 112 S.-W.2<i 793. 

Wis.—Fiel v. City of Racine, 233 N. 

W. 611, 203 Wis. 149. 

17 C.J. p 1272 note 78. 

Joinder as individual and representa¬ 
tive 

Under Pennsylvania statute, a 
joinder is improper where brother 
of deceased, leaving neither widow, 
child, nor parents, brought action 
both individually and as administra¬ 
tor to recover for wrongful death and 
for medical, hospital, funeral, and 
other expenses.—Eifler v. Anderson, 

186 A. 323, 122 Pa.Super. 647. 

Parents 

(1) Where divorced mother sup¬ 
ported minor child abandoned by fa¬ 
ther, father was held not necessary 
party in mother's action for child's 
death.—Fiel v. City of Racine, 233 
K.W. 611, 203 Wis. 149. 

(2) Other facts excusing joinder 
see 17 C.J. p 1272 note 78 [a]. 

Brothers and sisters 

Where deceased child leaves no 
issue, husband, or wife, but leaves 
father and mother, brothers and sis¬ 
ters of deceased should not be joined 
with the father and mother in an 
action for wrongful death, beca^use 
in such case the parents are the 
only next of kin.—Mid-Co Petroleum 
Co. V. Allen, 236 P- 426, 110 Okl. 101 
—ICali Inla Coal Co. v. Ghinelli, 

155 P. 606, 55 Okl. 289. 

Bstoppel 

In action for death of plaintiff's 
•wife, adult married son and daugh¬ 
ter of plaintiff and deceased were 
not necessary parties plaintiff, where 
such children made affidavits and 


Where two causes of action are created, and giv¬ 
en one to the personal representative and the oth¬ 
er to the specified beneficiary, both may join in an 
action on the separate causes.So, where a dis¬ 
tinct right of action exists in the administrator 
and another in the husband for loss of companion¬ 
ship of decedent, his wife, both parties may be 
joined in the one action although the recovery as 
to each must be separate.®^ However, it has been 
held to be a misjoinder for a widow bringing ac¬ 
tion for death of her husband under the Federal 
Employer’s Liability Act to sue in three separate 
capacities, as administratrix, in her own behalf, 
and on behalf of her minor son.®^ 

Under a statute authorizing either the personal 
representative or specified beneficiaries to institute 
suit, in an action instituted by the latter, the rep¬ 
resentative is not a necessary party.®^ 

Where the heirs are the persons to suej the per¬ 
sons coming within this designation are the prop¬ 
er and only necessary parties.®® 

Bather individually and as repre¬ 
sentative 

Permitting father of minor child 
to recover as parent and as admin¬ 
istrator does not permit double re¬ 
covery, since damages to parent axe 
for loss of services and mental pain 
and suffering, while damages to par¬ 
ent as heir of minor child having no 
consort or lineal descendants, recov¬ 
erable by administrator, are loss of 
probable prospective estate.—Miami 
Dairy Farms v. Tinsley, 155 So. 860, 
115 Fla. 650. 

93. Ark,—Sinclair Refining Co. v, 

Henderson, 122 S.W.2d 580, 197 

Ark. 319. 

94. U.S.—^Kwasizur y. Dawnic S. S, 
Co., D.C.Pa., 25 F.Supp. 327. 

95. Miss.—Mississippi Power & 
Light Co. V. Smith, 153 So. 376, 169 
Miss. 447. 

96. Cal.—Jolley v. Clemens, 82 P.2d 
51, 28 Cal.App.2d 55. 

Barents sole heir® 

Where decedent left neither sur¬ 
viving spouse nor any issue, parents 
of decedent would be his sole heirs 
at law and the proper and only neces¬ 
sary parties to action for his death. 
—Jolley V. Clemens, supra. 

Barents and surviving spouse 

(1) Where decedent left no issue 
but left a spouse, the spouse would 
be an heir at law together with de¬ 
cedent's parents and should be 
joined as plaintiff in action for death 
of decedent.—Jolley v. Clemens, su¬ 
pra. 

(2) In parents' action for death of 
son, question whether or not there 
was surviving spouse of son did not 
go to parents’ right to sue, but only 


testified in opposition to defendant’s 
motion for new trial, wherein ques¬ 
tion of defect of parties plaintiff 
was first raised, that plaintiff and 
deceased contributed nothing to chil¬ 
dren's support after their marriages 
and that children had no claim 
against defendant, thereby estopping 
them to assert such liability there¬ 
after.—Community Natural Gas Co. 
V. Lane, Civ.App., 133 S.W.2d 200, 
error dismissed Lane v. Community 
Natural Gas Co., 134 S.W.2d 1058, 
134 Tex. 255. 

87. Tex.—Cobb Brick Co. v. Lind- 
. say, Civ.App., 2 S.W.2d 1010. See 

Cobb Brick Co. v. Lindsay, Civ. 
App., 277 S.W. 1107, vacated on 
other grounds 48'S.Ct. 34, 275 U. 
S. 491, 72 L.Ed. 389. 

17 C.J. p 1272 note 79. 

88. Ark.—^McBride v. Berman, 94 
SW. 913, 79 Ark. 62. 

17 C.J. p 1272 note 80. 

89. Tex.—Greathouse v. Fort Worth 
& D. C. Ry. Co., Com.App,, 65 S. 
W.2d 762, reversing Fort Worth 
& D. C. Ry. Co. V. Greathouse, Civ. 
App., 41 S.W.2d 418. 

17 C.J. p 1272 note 81. 

90. U.S.—‘St. Louis, etc., R. Co. v. 
Needham, Ark., 52 F. S71, 3 C.C. 
A. 129. 

17 C.J. p 1272 note 82. 

91. Mo.—Jones v. Kansas City, etc., 
R. Co., 77 S’.W. 890, 178 Mo. 628, 
101 Am.S.R. 434. 

17 C.J. p 1273 note 84. 

92. Fla.—Miami Dairy Farms v. 
Tinsley, 156 So. 850, 115 Fla. 650. 

Pa.—Glaesser v. Evans, 36 Pa.Dist. 
Co.* 68, 55 Montg.Co. 235, 63 
York Leg.Rec. 126. 
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Representative suits. Frequently the widow or 
widower, or parents, or the heirs or next of kin, 
are authorized to sue for all statutory beneficia¬ 
ries, and in such case beneficiaries other than 
those designated by the statute to sue need not be 
joined as plaintiffs,^^ and in some jurisdictions 
they cannot properly be joined,9^ although such 
joinder has been held to be a harmless error.^ 
All persons in the class authorized to sue must be 
joined,^ except under some statutes which author¬ 
ize any one or more of the beneficiaries to sue for 
the benefit of all,^ and even under such statutes it 
is said to be better practice for all to join as par¬ 
ties,^ and in any event all beneficiaries must be ei¬ 
ther joined as actual -parties or included in the 
benefit of the action by proper allegations.^ 

Where the right of action is in the personal rep¬ 


resentative of deceased as trustee for all persons 
beneficially entitled, see infra § 58, the beneficiaries 
afe not necessary parties,® and it is usually held 
that the beneficiaries cannot be joined as plaintiffs 
with the personal representative,'^ but some stat¬ 
utes have been construed to authorize such join¬ 
der.® 

Parents. Where, under the circumstances of 
the particular case, the cause of action is given 
to the parents of deceased, it is usually held that 
both must join, if both are living,^ even if they 
have been divorced.^® In some jurisdictions, how¬ 
ever, both parents need not join.^^ Under' some 
statutes, while it is proper for both parents to 
join, it is not necessary that they shall do so.^® 

Where the mother only has a right of action 


to duestion of whether or not such 
spouse should have been joined in 
the suing.—Jolley v. Clemens, su¬ 
pra. 

(3) In such action, joinder or non¬ 
joinder of surviving spouse would 
not affect litigation where subse¬ 
quent to marriage wife had obtained 
annulment on ground that her mar¬ 
riage to son was illegal, since it 
would he difficult for wife to main¬ 
tain that she was financially affect¬ 
ed by son's death and hence, if par¬ 
ents secured judgment without join¬ 
der of surviving wife, defendant 
would not be in danger of being 
harassed by further litigation in her 
behalf.—Jolley v. Clemens, supra. 
9*7- U.S.—Mann v. Minnesota Elec¬ 
tric Light & Power Co., C.C.A. 
Okl., 43 F.2d 36, under Oklahoma 
statute. 

17 C.J. p 1273 note 85. 

9®. U.S.—Mann v. Minnesota Elec¬ 
tric Light & Power Co., supra. 

17 C.J. p 1273 note 86. 

B0>3ital in title 

The cause of action given by stat¬ 
ute to widow and children for death 
of the husband and father is in prac¬ 
tice maintainable in her name alone 
as widow, without recital in the title 
that it is brought on behalf of her¬ 
self and children.—^Kever v. Phila¬ 
delphia & Reading Coal & Iron Co., 
P.C.N.Y., 234 F. 814. 

99. Pa.—McFadden v. May, IS9 A. 

483, 325 Pa. 145. 

17 C.J. p 1273 note 87. 

1. Pa.—Philadelphia, etc., R. Co. v. 
Conway, 4 A. 362, 112 Pa. 511. 

17 C.J. p 1273 note 88. 

2. U.S.—Missouri, etc., R. Co. v. 
Foreman, Okl., 174 F. 377, 98 C. 
C.A. 281, under Arkansas stat¬ 
ute. 

17 C.J. p 1273 note 89, 

3. Tex.—San Antonio, etc., R. Co. v. 


Mertink, 105 S.W. 485, 101 Tex. 
165. 

17 C.J. p 1273 note 90. 

4. Tex.—^Houston, etc., R. Co. v. 
Moore, 49 Tex. 31, 30 Am.R. 98. 

5. Tex.—San Antonio, etc., R. Co. 
V. Mertink, 105 S.W. 485, 101 Tex. 
165, reversing, Civ.App., 102 S.W. 
153. 

17 C.J. p 1273 note 92. 

Averments as to beneficiaries see 
infra § 71. 

6- Iowa.—Jensen v. Chicago, M. & 
St. P. Ry. Co., 201 N.W. 34, 198 
Iowa 1267. 

7. Ark.—Southwestern Gas & Elec¬ 
tric Co- V. Godfrey, 10 S.W.2d 894, 
178 Ark. 103. 

17 C.J. p 1274 note 94. 

8. Ky,—Proctor Coal Co. v. Beaver, 
152 S.W. 965, 151 Ky. 839. 

17 C.J. p 1274 note 95. 
nzLder Federal Employers’ Xiiability 
Act 

(1) Deceased employee’s widow 
who had deserted him may be made 
party to death action for benefit of 
mother instituted by personal repre¬ 
sentative on behest of defendant.— 
Lytle V. Southern Ry.-Carolina Di¬ 
vision, 149 S.E. 692, 152 S.C. 161. 

(2) All beneficiaries must be 
joined in a single suit brought by 
representative and thus the question 
of negligence vel non must be de¬ 
termined as to all.—Davis v. Wight, 
Tex.Civ.App., 218 S.W. 26, error re¬ 
fused. 

9. U.S. — ^Jacobs V. Pennsylvania R. 
Co., D.C.Del., 31 F.Siipp. 595, un¬ 
der Pennsylvania statute. 

Ariz.—Tom Reed Gold Mines Co. v. 

George, 188 P. 130, 21 Ariz. 303. 
Mo.—Heath v. Salisbury Home Tele¬ 
phone Co., 33 S,W.2d 118, 326 Mo. 
875, affirming, App., 27 S.W.2d 
31. 


N.T.—Murray v. New York, O. & 
W. R. Co., 275 N.Y.S. 10, 242 App. 
Div. 374, under Pennsylvania stat¬ 
ute. 

17 C.J. p 1274 note 96. 

Father docs not represent mother 
in suing for child’s death under 
Comp.Gen.L.1927 § 7049,—Fuller v. 
Darnell, 129 So. 915, 100 Fla. 773, 74 
A.L.R. 1. 

Amendment curing defect 

(1) Leave would be accorded ad¬ 
ministrator to amend by substitut¬ 
ing the parents as parties plaintiff, 
notwithstanding statute of limita¬ 
tions of both Pennsylvania and state 
wherein action was brought may 
have run.—Jacobs v. Pennsylvania 
R, Co., D.C.Del., 31 F.Supp. 595, un¬ 
der Pennsylvania statute. 

(2) Other instances see 17 C.J. p 
1274 note 96 [c]. 

10. Mo.—Buel V. St. Louis Trans¬ 
fer Co., 45 Mo. 562. 

17 C.J. p 1274 note 97. 

11. La.—Myers v. Gulf Public 
Service Corporation, 132 So. 416, 
15 La.App. 589. 

17 C.J. p 1274 note 98. 

After dismissal by one 

Either father or mother may sue 
for death of child, and after joint 
suit dismissal by father as to his 
interest does not prevent mother 
from prosecuting suit in own name. 
—Myers v. Gulf Public Service Cor¬ 
poration, 132 So. 416, 15 La,App. 
589. 

12. Colo.—Bailey v. College of Sac¬ 
red Heart, 119 P. 1067, 52 Colo. 
116, 

17 C.J. p 1274 note 99. 

13. Colo.—^Pierce v. Conners, 37 P. 
721, 20 Colo. 178, 46 Am.S.R. 279. 

Tex.—^Houston City St. R. Co. v. 

Sciacca, 16 S.W. 31, 80 Tex. 350. 
17 C.J. p 1274 note 1. 
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for the death of her bastard child, see supra § 35, 
the father is neither a necessary nor a proper par- 
ty.^^ When the right of action is given to the 
mother alone, she may sue without joining her hus- 
band,i5 as where the father has deserted the moth¬ 
er,^® and the right of action in such case is given 
to the mother, see supra § 34, and where the father 
is made the necessary party plaintiff the mother 
may join as a proper party although not a neces¬ 
sary party.^*^ 

Unwilling party made a defendant. While the 
familiar provision of codes and practice acts, that 
if one necessary party will not join as plaintiff he 
may be made a party defendant, has been applied 
to the statutory action for death,is it has also been 


denied application in that class of cases. 

§ 58. - Personal Representative 

a. In general 

b. Foreign representative 

a. In General 

Under most statutes the death action may and must 
be brought in the name of the personal representative. 

A majority of the statutes require the action to 
be brought by the personal representative of the 
person whose death is the subject of the action, 
and under such a statute the action may and must 
be brought in the name of the personal representa¬ 
tive; no one else can maintain it.20 As may be 


14. Mo.—Marshall v. Wabash R. 
Co., 25 S.W. 179, 120 Mo. 275. 

15. Miss.—Illinois Cent. R. Co. v. 
Hunter, 12 So. 482, 70 Miss. 471. 

Mont.—Martin v. Butte, 86 P. 264, 
34 Mont. 281. 

16. Pa.—Kerr v. Pennsylvania R. 
Co., 92 A. 96, 169 Pa. 95, 

Tex.—Missouri Pac. R. Co. v. Henry, 
12 S.W. 828, 75 Tex. 220. 

17. Cal.—House v. Pacific Grey¬ 
hound Lines, 95 P.2d 465, 35 Cal. 
App.2d 336—Abos v. Martyn, 52 P. 
2d 987, 10 Cal.App.2d 698. 

Proceeds as community property 

(1) Under Code Civ.Proc. §§ 376, 
377, right of action for death of 
minor child by wrongful act is giv¬ 
en to the marital community, and in 
view of § 369, it is not necessary to 
join the wife to enable the husband 
to recover the pecuniary loss suffer¬ 
ed by both.—Sandberg v. McGilvray- 
Raymond Granite Co,, 226 P. 28, 66 
Cal.App, 261. 

(2) Since mother has an interest 
in the action, however, she may be 
joined as a plaintiff.—Abos v. Mar¬ 
tyn, 52 P.2d 987, 10 Cal.App.2d 698. 

18. Cal.—Gilmore v. Los Angeles 

Ry. Corporation, 295 P. 41, 211 

Cal. 192—Jolley v. Clemens, 82 P. 
2d 51, 28 Cal.App.2d 55—Rose v. 
San Diego Electric Ry. Co., 24 P. 
2d 838, 133 Cal.App. 646—Roach v. 
Drew, 236 P, 568, 72 Cal.App. 45. 

17 C.J. p 1275 note 8. 

Effect of default of executor 

Although executor is authorized to 
sue on behalf of heirs in death ac¬ 
tion, his default after being served 
as defendant by one of the heirs 
suing as plaintiff does not preju¬ 
dice any rights of heirs also named 
as defendants but not served.—Gil¬ 
more V. Los Angeles Ry. Corpora¬ 
tion, 295 P. 41, 211 Cal. 192. 
Citation. ^ 

Plaintiffs in death action should 
have surviving child who refuses to 
join action cited and ordered to say 
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whether he will join or abandon 
claim.—^Reed v. Warren, 136 So. 59, 
177 La. 1082, reversing 132 So. 250, 
18 La.App. 31. 

19. Mo.—Clark v. Kansas City, etc., 

R. Co., 118 S.W. 40, 219 Mo. 524. 
17.C.J. p 1275 note 9. 

20. U.S.—Jenkins v. Pullman Co., 

C. C.A,Cal., 96 P.2d 405, reversing, 

D. C., Jenkins v. Southern Pac. Co., 
17 F.Supp. 820, certiorari granted 
Pullman Co. v. Jenkins, 59 S.Ct. 
83, 305 U.S. 583, 83 L.Ed. 368, 
affirmed 59 S.Ct. 347, 305 U.S. 534, 
83 L.Ed. 334—The Princess Sophia, 
D.C.Wash., 35 F.2d 736, rehearing 
denied 36 P.2d 591—Guinther v. 
Philadelphia & R. Ry. Co.. C.C.A.K. 
J., 1 P,2d 85—Renew v. U. S., D. 
C.Ga., 1 F.Supp. 256—Sarpy Coun¬ 
ty V. Galvin, Neb., 251 F. 888, 164 
C.C.A. 104, under Nebraska stat¬ 
ute. 

Ark.—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W.2d 580, 197 Ark. 
319—St. Louis-San Francisco Ry. 
Co. V. Crick, 32 S.W.2d 815, 182 
Ark. 312—Southwestern Gas & 
Electric Co. v. Godfrey, 10 S.W.2d 
8-94, 178 Ark. 103—^Ashcraft v. Je¬ 
rome Hardwood Lumber Co., 292 

S. W. 386, 173 Ark. 135. 

Del.—Taylor v. Riggin, Super., 7 A. 
2d 903. 

D.C.—Hams v. Embrey, 105 P.2d 
111, 70 App.D.C. 232. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571—^Agar Packing & Pro¬ 
vision Co. V. Becker, 22 N.E. 2d 
447, 301 Ill.App. 237—In re Trost’s 
Estate, 10 N.E.2d 857, 292 Ill.App. 
60—Sims V. City of Moline, 222 Ill. 
App. 530. 

Ind.—Shipley v. Daly, 20 N.E.2d 653, 
106 Ind.App. 443—^Drury v. Krog- 
man, 120 N.E. 620, 70 Ind. App. 

607—Smith V. Cleveland, C. C. & 
St. L. Ry. Co., 117 N.E. 534, 67 Ind, 
App. 397. 

Iowa.—Lewis v. Maddy, 174 N.W. 
346, 187 Iowa 603. 

Ky.—General Refractories Co. v. 
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Mozier, 30 S.W.2d 952, 235 Ky. 
252. 

La.—Savaria v. U. S. Railroad Ad¬ 
ministration, 91 So. 6 61, 151 La. 
156—-Higginbotham v. Public Belt 
Railroad Commission, App., 181 
So. 65, rehearing denied 181 So. 
221, affirmed 188 So. 395, 192 La. 
525. 

Mass.—Sterling v. Frederick Ley- 
land & Co., 136 N.E. 60, 242 Mass. 

8 . 

Minn.—Noesen v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 283 N.W. 
246, 204 Minn. 233. 

Neb.—Goeres v. Goeres, 248 N.W. 
75, 124 Neb. 720—Luckey v. Union 
Pac. R. Co., 219 N.W, 802, 117 Neb. 
85—Swift V. Sarpy County, 167 N. 
W. 458, 102 Neb. 378. 

N.H.—Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1—-Ghilain v. Cou¬ 
ture, 146 A. 395, 84 N.H. 48, 65 
A.L.R. 553. 

N.J.—Saslow V. Previti, 3 A.2d 811, 
17 N.J.Misc. 29. 

N.T.—Davis v. New Tork Cent. & 
H. R. R. Co-, 135 N.E. 277, 233 N.Y. 
242. reversing 167 N.Y.S. 868, 181 
App.Div. 22$—Fiorello v. New 
York Protestant Episcopal City 
Mission Soc., 217 N.Y.S. 401, 217 
App.Div. 510—Crouse v. New York 
State Rys., 213 N.Y.S. 576, 214 App. 
Div. 678, affirming 209 N.Y.S. 264, 
124 Misc. 780 —Travelers’ Ins. Co. 
V. Louis Padula Co., 170 N.Y.S. 
869, 184 App.Div. 791, reversed on 
other grounds 121 N.E. 348, 224 N. 
Y. 397, rehearing denied 121 N.E. 
894, 225 N.Y. 638—Sapone v. New 
York Cent. & H. R. R. Co., 225 N. 
Y.S. 211, ISO Misc. 755. 

N.C.—White v. City of Charlotte, 193 
S.E. 738, 212 N.C. 53 9—Brown v. 
Southern Ry. Co., 162 S.E, 613, 202 
N.C. 256—Craig v. Suncrest Lum¬ 
ber Co„ 126 S.E. 312, 189 N.C. 137 
—Groom v. Murphy, 102 S.E. 706, 
179 N.C, 393. 

Ohio.—May Coal Co. v. Robinette, 
165 N.E. 576, 120 Ohio St. 110, 64 
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seen in § 33 a supra, sucli personal representative designated beneficiaries, the personal representa- 
sues as a statutory trustee for the benefit of the tive in such case being but the nominal or formal 


A.L.R. 441, affirming 166 N.E. 818, I 
SI Ohio App. 113—Garrard v. Ma¬ 
honing- Yalley Ry. Co., 126 N.E. 53, 
100 Ohio St. 212, reversing- 10 Ohio 
App. 37—Bucyrus Steel Castings 
Co. V. Farkas, 15 Ohio N.P.,N.S., 
609. 

Or.—Drefs v. Holman Transfer Co., 
280 P. 505, 130 Or. 452. 

Pa.—Roberts v. Freihofer Baking 
Co., 129 A. 574, 283 Pa. 573, under 
New Jersey statute. 

Tenn.—Davis v. Freels, 15 Tenn.App. 
152—Potts V. Leigh, 15 Tenn.App. 
1 . 

Tex.—^Atchison, T. & S. P. Hy. Co. 

V. Berkshire, Civ.App., 201 S- 

W. , 1093, error refused, under New 
Mexico statute. 

Wash.—Hansen v. Stimson Mill Co., 
81 P.2d 855, 195 Wash. 621—Benton 
V. Associated Indemnity Corpora¬ 
tion, 81 P.2d 507, 195 Wash. 446— 
Reutenik v. Gibson Packing Co., 
231 P. 773, 132 Wash. 108, 37 A- 
L.R. 830. 

W-Ya.—Peters v. Kanawha Banking 
& Trust Co., 191 S.E. 581, 118 W- 
Va. 484—Petty v. Carroll, 190 S.E. 
683, 118 W.Va. 401—Collins v. 

Dravo Contracting Co., 171 S.E. 
757, 114 W.Va. 229—State v. Haze- 
lett, 119 S.E. 177, 94 W.Ya. 436. 
Wis.—^Neuser v. Thelen, 244 N.W. 
801, 209 Wis. 262, followed in 

244 N.W. 804, 209 Wis. 271—City 
of Milwaukee v. Boynton Cab Co., 
231 N.W. 597, 201 Wis. 581. modi¬ 
fying 229 N.W, 28, 201 Wis. 581. 
Wyo.—Tuttle V. Short, 288 P. 524, 
42 Wyo. 1, 70 A.L.R. 106. 

17 C.J, p 1263 note 6. 

Administrator ad prose ciuendiim 
<1) Under Death Act, as amend¬ 
ed, Comp.St.Suppl.Annot.l911~1915 P 
475, and statute of distributions. Or¬ 
phans’ Court Act, as amended. Comp. 
St.Suppl.Annot.1911-1915 p 1166 par 
3, action for death of minor intestate 
must be brought and recovery had 
by administrator ad prosequendum. 
—^Annunziato v. Eisner, 124 A. 774, 
2’N.J.Misc. 513. 

(2) Plaintiff, suing as "adininis- 
trator’^ for death occurring in New 
Jersey, had no cause of action, action 
being required to be brought by 
administrator ad prosequendum.— 
Smith V. Pennsylvania R. Co., 156 A. 
89, 304 Pa. 294. 

Administrator sues for benefit of all 
beneficiaries oonoemed 
Ark.—St. Louis-San Prancispo Ry. 
Co. V. Crick, 32 S.W.2d 815, 182 
Ark. 312—Southwestern, G;as & 
Electric Co. v. Godfrey, 10 s!w.2d 
894, 178 Ark. 103—^Ashcraft v. 

Jerome Hardwood Lumber Co., 292 
S.W. 386, 173 Ark. 135. 

N.Y.—In re Roth’s Estate, 9 N.Y.S.2d 
432, 256 App.Div. 181—Crouse v. 


New York State Rys., 209 N.T.S. 
264, 124 Misc. 780, affirmed 213 N. 
Y.S. 576, 214 App.Div. 678. 

Beneficiaries cannot sue directly 
U.S.—Jenkins v. Pullman Co., C.C. 
A.Cal., 96 P.2d 405, reversing, D.C., 
Jenkins v. Southern Pac. Co.^ 17 F. 
Supp. 820, certiorari granted Pull¬ 
man Co. V. Jenkins, 59 S.Ct. 83, 305 
U.S. 583, 83 L.Ed. 368, affirmed 59 
S.Ct. 347, 305 U.S. 534, 83 L.Ed. 
334. 

Ark.—Southwestern Gas & Electric 
Co. V. Godfrey, 10 S.W.2d 894. 178 
Ark. 103. 

La.—Savaria v. U. S. Railroad Ad¬ 
ministration, 91 So. 661, 151 La. 
156. 

Minn.—^Noesen v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 283 N.W. 246, 
204 Minn. 233. 

N.Y.—In re Meng, 125 N.E. 508, 227 
N.Y. 264, reversing 176 N.Y.S. 290, 
188 App.Div. 69, which affirmed 
159 N.T.S. 535, 96 Misc. 126, rear¬ 
gument denied 126 N.E. 914, 227 
N.Y. 669. 

Beneficiaries not parties 
Ind.—Smith • v. Cleveland, C., C. & 
St. L. Ry. Co., 117 N.E. 534, 67 
Ind.App. 397. 

Wash.—Hansen v. Stimson Mill Co., 
81 P.2d 855, 195 Wash. 621. 

Effect of void letters 

Complaint in death action by ad¬ 
ministratrix whose letters of admin¬ 
istration were invalid because of 
surrogate’s lack of jurisdiction to 
make appointment, was subject to 
dismissal, under Surrogate’s Court 
Act § 45 subd 3.—Van Dusen v. 
Sturm, 8 N.Y.S.2d 757, reversed on 
other grounds 12 N.Y.S.2d 133, 257 
App.Div. 914. 

Letters signed or issued during trial 

(1) It has been held that defend¬ 
ants in wrongful death action are 
not prejudiced, where order appoint¬ 
ing administratrix who brought ac¬ 
tion was not signed by county judge 
until during progress of trial.— 
Tomppert v. Day’s Adm’x, 86 S.W.2d 
1027, 261 Ky. 40. 

(2) On the other hand, it has been 
held that the rule that appointment 
of an administrator relates back to 
intestate's death will not sustain an 
action for negligent death where the 
letters of administration were not 
issued until after suit was com¬ 
menced.—Smith V. New York Cent. 
R. Co., 171 N.Y.S. 64, 183 App.Div. 
478. 

Cases governed by Federal Employ¬ 
ers’ Liability Act 
(1) Personal representative must 
sue, not beneficiary, 

U.S.—In re Butler, D.C.Va., 20 P. 
Supp. 995. 


Ga.—Hardy v. Atlanta & W. P. R. 

Co., 93 S.E. 18, 20 Ga.App. 303. 
Minn.—^Noesen v. Minneapolis, Ct. P. 

& S. S. M. Ry. Co., 283 N.W. 246, 

204 Minn. 233. 

Mo.—Willgues V. Pennsylvania R. 

Co., 298 S.W. 817, 318 Mo. 28. 

Okl.—Missouri, K. & T. Ry. Co. v. 

Lenahan, 206 P. 233, 85 Okl. 290— 

Ferris v. Jones, 189 P. 527, 78 Okl. 

154. 

17 C.J. p 1266 note 22. 

(2) The act of March 27, 1917, P.L. 

p 531, supplemental to the Death 
Act, requiring an action instituted 
under and by virtue thereof to be in 
the name of an administrator ad 
prosequendum, does not apply to an 
action under Federal Employers’ Lia¬ 
bility Act, U.B.Comp.St. §§ 8657- 

8665, declaring that the liability of a 
carrier for the death of an employee 
is to his personal representative, 
meaning his executor or general ad¬ 
ministrator.—Swank v. Pennsylvania 
R. Co., Ill A. 44, 194 N.J.Law 546, 
affirming, Sup., 104 A. 26, certiorari 
denied Pennsylvania R. Co. v. Swank, 
41 S.Ct. 12, 254 U.S. 638, 65 L.Ed. 
451. 

(3) Where a widow sued under a 
state law for the death of her hus¬ 
band while the Federal Employers’ 
Liability Act, authorizing suit by ad¬ 
ministrator controlled, and obtained 
a judgment, her subsequent entry of 
appearance as administratrix and 
adoption of the proceedings did not 
cure the error.—Dungan v. St. Louis 
& S. F. R. Co., 165 S.W. 1116, 178 
Mo.App. 164—^Vaughan v. St. Louis 
& S. F. R. Co., 164 S.W. 144, 177 Mo. 
App. 155. 

Indian 

(1) Indian may be appointed ad¬ 
ministrator with limited letters, to 
maintain action for death.—Crouse 
V. New York State Rys., 213 N.Y.S. 
576, 214 App.Div. 678, affirming 209 
N.Y.S. 264, 124 Misc. 780. 

(2) However, an Indian appointed 
administratrix under tribal custom 
and not by appropriate court is not 
"administratrix,” entitled to sue.— 
Crouse v. New York State Rys., 213 
N.Y.S. 576, 214 App.Div. 678, affirm¬ 
ing 209 N.Y.S. 264, 124 Misc. 780. 
Effect of release by beneficiary 

(1) That next of kin might re¬ 
lease cause of action for wrongful 
death does not affect statutory right 
of decedent's representative to file 
such suit for their use and benefit, 
although it may operate as a de¬ 
fense.—In re Trost’s Estate, 10 N.E. 
2d 857, 292 IlLApp. 60. 

(2) Release as a defense see infra 
§ 47. 

E3?oper party plaintiff 

An administratrix appointed by 
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party,and the beneficiary the real party in inter¬ 
est. 

Under pure survival statutes, where no new 
cause of action is created, but .the cause of action 
of decedent is made to survive, the action must be 
brought by his personal representative,23 as is the 
case also where the right of action inures to the 


benefit of decedent^s estate.24 

Under some statutes the right of the personal 
representative to sue is conditional on the nonex¬ 
istence of beneficiaries given a prior right to sue,25 
or a waiver by them of their prior right to sue,25 
as by a failure to exercise it by bringing suit27 
within a specified time,23 or by consenting or not 


court of competent jurisdiction in 
Now Jersey is the proper party 
plaintiff in an action for death oc¬ 
curring- in New Jersey.—Diatel v. 
Gleason, D.C.N.Y., 22 P.Supp. 355. 

Statute applicable 

Under complaint authorizing re¬ 
covery of both compensatory and ex¬ 
emplary damages, personal represen¬ 
tative is proper party to sue for 
death of minor under Rev.L. §§ 5647, 
5648, § 4996 providing for action by 
mother and father being inapplicable. 
—Pardini v. City of Reno, 263 P. 768, 
60 Nev. 392. 

Assignee of debtor 

The principle that only the person¬ 
al representative can bring action 
for damages for death precludes any 
action by an assignee of debtor 
whether voluntarily assigned, or in 
invitum, by operation of law.—Ben¬ 
ton v. Associated Indemnity Corpo¬ 
ration. 81 P.2d 507, 195 Wash. 446. 

Waiver 

Under a statute declaring the right 
of action to be in deceased’s personal 
representative, the defense that the 
action cannot be maintained by, or 
on behalf of, the beneficiaries is 
not waived by first answering to the 
merits.—Gulf, etc., R. Co. v. Lester, 
Tex.Civ.App., 149 S.W. 841. 

21. Mo.—^Willgues v. Pennsylvania 
R. Co., 298 S.W. 817, 318 Mo. 28. 
N.H.—Niemi v. Boston & M, R, R., 
173 A. 361, 87 N.H. 1, aflirmed 175 
A. 245, 87 N.H. 1. 

N.Y.—Davis v. New York Cent. & 
H. B. R. Co., 136 N.E. 277, 233 N. 
Y. 242, reversing 167 N.Y.S. 868, 
181 App.Div. 228—Crouse v. New 
York State Rys., 209 N.Y.S. 264, 
124 Misc. 780, aflirmed 213 N.Y.S. 
576, 214 App.Div. 678. 

Ohio.—Gibson v. Solomon, 23 N.E. 
2d 996, 136 Ohio St. 101. 

See, however, a case holding that 
the administratrix of deceased post 
office employee, rather than United 
States government, is real party in 
interest,' in action for fatal injuries. 
—Pettersch v. Grand Rapids Gas 
Light Co., 222 N.W. 123, 245 Mich. 
277. 

Administrator ad proseqLuendum 
under the New Jersey statute is 
merely the formal party for main¬ 
tenance of the action.—Public Serv¬ 
ice Electric Co. v. Post, C.C.A.N.J., 
257 P. 933—Riley v. Lukens Dredg¬ 


ing & Contracting Corporation, D.C. 
Md., 4 F.Supp. 144. 

22. Ill.—Voorhees v. Chicago & A. 
R. Co., 208 Ill.Ap^. 86, 96. 

N.H.—^Niemi v. Boston & M. R. R., 
173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

Ohio.—Gibson v. Solomon, 23 N.E.2d 
996, 136 Ohio St. 101. 

23. Conn.—Soule v. New York, etc., 
R. Co.. 24 Conn. ,575. 

Pa,—Simone v. John J. Felin & Co., 
35 Pa.Dist. & Co. 687—Findeisen v. 
Friedman, 35 Pa.Dist. & Co. 523. 
W.Va,—State v. Hazelett, 119 S.E. 

177, 94 W.Va. 436. 

G-eneral administrator 

Under the New Jersey statute ad¬ 
ministrator ad prosequendum could 
not sue for outrageous battery com¬ 
mitted on deceased to recover for 
pain, suifering, money losses, and 
punitive damages, such suit being 
properly brought by general admin¬ 
istrator.—Gregory v. Harris, 169 A. 
635, 11 N.J.Misc. 935—Messina v. 

Petroli, 167 A. 767, 11 N.J.Misc. 583. 

24. Ariz.—Dockery v. Central Ari¬ 
zona Light & Power Co., 45 P.2d 
656, 45 Ariz. 434. 

25. Fla.—^Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla. 
396. 

Mo.—Cummins v. Kansas City Public 
Service Co., 66 S.W,2d 920, 334 Mo. 
672—Longan v. Kansas City Rys. 
Co., 253 S.W. 758, 299 Mo. 561. 
Tenn.—^Koontz v. Fleming, 65 S.W.2d 
821, 17 Tenn.App. 1. 

17 C.J. p 1265 note 9. 

Death of surviving beneficiary* 
Under Rev.St.l919 § 4217, pro¬ 

viding in the fourth subdivision that, 
if none of the. classes named in the 
first three subdivisions survive, ac¬ 
tion may be maintained by the ad¬ 
ministrator of deceased, and § 7048, 
requiring all laws in derogation of 
the common law to be liberally con¬ 
strued, the, administrator of a wife 
may maintain an action for her 
death, where she left no minor chil¬ 
dren, and she and her husband were 
killed in the same disaster, although 
the husband lived for about two 
hours after she died.—^Betz v. Kan¬ 
sas City Southern Ry. Co., App., 253 
S.W. 1089, affirmed 284 S.W. 455, 314 
Mo. 390. 

Arizona Employers’ Diability Act 
Under Civ.Code 1913 par 3158, per¬ 
il 71 


sonal representative must sue if em¬ 
ployee leaves spouse or children, or, 
if none, if there are no parents or 
next of kin.—Bryan v. Inspiration 
Consol. Copper Co., 205 P. 904, 23 
Ariz. 541, setting aside 181 P. 577, 
20 Ariz. 485, rehearing^ denied 206 
P. 402, 24 Ariz. 47. 

Under Oregon Employers’ Diability 
Act 

Or.—Thompson v. Union Fisherman’s 
Co-Op. Packing Co., 235 P. 694, il8 
Or. 436, affirmed Thompson v. Un¬ 
ion Fishermen’s Co-Op. Packing 
Co., 246 P. 733, 118 Or. 436. 

26. Tenn.—^Koontz v. Fleming, 65 S. 
W.2d 821, 17 Tenn.App. 1. 

17 C.J. p 1265 note 10. 

Death of minor child 

(1) Under Code 1923 § 5695, only 
one cause of action exists for death 
of minor child by wrongful act, so 
that, unless parent has waived pri¬ 
ority entitling parent to sue, suit by 
personal representative of the minor 
child is premature.—McWhorter 
Transfer Co. v. Peek, 167 So. 291, 232 
Ala. 143. 

(2) Under this statute parent 
may waive right of priority to sue 
for death of minor child by qualify¬ 
ing himself as administrator and su¬ 
ing as such for the death of the 
minor child.—McWhorter Transfer 
Co. V. Peek, supra. 

<3) Since the cause of action arose 
in favor of wife of married minor 
child on his death, the suit could be 
had under general death statute by 
personal representative of minor, 
notwithstanding six months had not 
elapsed as required by statute giving 
surviving parent of minor a right of 
action.—McWhorter Transfer Co. v. 
Peek, 167 So. 291, 232 Ala. 143. 

27. Ky.—^Wells' Adm'r v. Lewis, 281 
S.W. 996, 213 Ky. 846. 

28. Tex-—Houston, etc., R. Co. v. 
Hook, 60 Tex. 403. 

Father suing as administrator 

Bringing of action by a father as 
administrator for death of his minor 
son within six months of the death 
constitutes a declination to sue as 
father within Code § 2485, giving 

administrator right to sue only in 
case the parent declines to bring 
action, or fails to do so within six 
months from the death.—^Alabama 
Fuel & iron Co. v. Denson, 94 So. 311, 
208 Ala. 337. 
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objecting to a suit by the personal representative.^^ 

Under others, either the personal representative 
or designated beneficiaries may sue, the statute be¬ 
ing framed in the alternative.^^ In such case the 
first to institute the action may prosecute the same 
to conclusion.31 

The term “personal representative^’ in these stat¬ 
utes means the executor or administrator^^ ^nd 
includes a temporary,special,^^ or ancillary ad¬ 
ministrator,^ ^ and an administrator de bonis non 
on refusal of administrator to sue,^® t)ut not a hus¬ 
band who has not received letters of administra¬ 
tion,nor a widow in such a case.^^ 

A widow who qualifies as executrix may sue as 
such even though she is also the beneficiary of the 
action.^ ^ 


disqualify him from maintaining the action for 
death.^o That prior to the appointment of the rep¬ 
resentative a foreign representative had been ap¬ 
pointed and discharged, does not prevent the for¬ 
mer from maintaining the action.^^ 

Of course, if the right of action is not given to 
the personal representative of decedent, he cannot 
maintain the same,^^ ^ls where the statute gives 
the right of action directly to the designated bene¬ 
ficiaries, see §§ 59-62 infra. 

Election. Where the cause of action for death 
may be based on the death act or on employer’s lia¬ 
bility act, the right of action under the former 
being in the personal representative and under the 
latter in the beneficiary, if the same person is en¬ 
titled to sue under both, he may elect to do so as a 
representative of decedent under the death act.^3 


The discharge of the personal representative on Foreign Eepresentative 

a final accounting of decedent’s estate has been authorities are not in accord on the question 

•held not to be a revocation of the office, so as to of whether a foreign administrator may maintain an 


29. Term.—Koontz v. Fleming-, 65 
S.W.2d 821, 17 Tenn.App. 1. 

17 C.J. P 1265 note 12. 

30 . U.S.—Stone v. Southern Pac. Co., 

D.C.N.Y., 32 F.Supp. 819, under 

Nevada statute—Jenkins v. South¬ 
ern Pac. Co., D.C.Cal., 17 F.Supp. 
820, reversed on other grounds, C. 
C.A., Jenkins v. Pullman Co., 96 
F.2d 405, certiorari granted 59 S. 
Ct. 83. 305 U.S. 583, 83 L.Ed. 368, 
affirmed 59 S.Ct. 347, 305 U.S. 534, 
83 L.Ed. 334, under California 
statute. 

Cal.—Bellon v. Silver Gate Theatres, 
47 P.2d 462, 4 Cal.2d 1—Davis v. 
Southern Arizona Freight Lines, 
85 P.2d 897, 30 Cal.App.2d 48— 
Rose V. San Diego Electric By. Co., 
24 P.2d 838, 133 Cal.App. 646— 
Roach V. Drew, 236 P. 568, 72 Cal. 
App. 45. 

Miss.—Mississippi Power & Light 
Co. V. Smith, 153 So. 376, 169 Miss. 
447. 

17 C.J. p 1265 note 13. 

* 31. Miss.—Mississippi Power & 

Light Co. V. Smith, supra. 

32. Ill.-Wilcox V. Bierd, 162 N.E. 
170, 330 IlL 571. 

Ind.—Forrey v. Turpin, 20 N.E.2d 
212, 106 Ind.App. 681. 

La,—Higginbotham v. Public Belt 
Railroad Commission, App., 181 So. 
65, rehearing denied 181 So. 221, 

• affirmed 188 So. 395, 192 La. 525. 
Mass.—^Brown v. Boston & M. R. Co., 

186 N.E. 59, 283 Mass. 192. 

Tex.—^Atchison, T. & S. F. Ry. Co. 
v. Berkshire, Civ.App., 201 S.W. 
1093, error refused. 

17 C.J. p 1265 note 14. 

Under Federal Employers* liability 
Act 

General administrator or executor. 


Ga.—Southern Ry. Co. v. Blanton, 192 
S.E. 437, 56 Ga.App. 232. 

N.J.—Swank v. Pennsylvania R. Co., 
Ill A. 44, 194 N.J.Law 546, af¬ 
firming, Sup., 104 A. 26, certiorari 
denied Pennsylvania R. Co. v. 
Swank, 41 S.Ct. 12, 254 U.S. 638, 
65 L.Ed. 451. 

33. Ga.—Wilson v. Pollard, 8 S.E.2d 
380, answers to certified questions 
conformed to 10 S.E.2d 407, 62 Ga. 
App. 781—Brooks v. Sessoms, 186 
S.E. 456, 53 Ga.App. 453. 

17 C.J. p 1265 note 15. 

Reasons for rule 

The sole purpose of legislature, 
in using the words "administrator or 
executor” within statute giving ad¬ 
ministrator or executor right to re¬ 
cover for benefit of next of kin for 
tortious homicide of decedent when 
next of kin is dependent pn decedent 
or to whose support decedent con¬ 
tributed, is to designate an agency 
for prosecution of suit thereby pro¬ 
vided for, and there is no intention 
to involve the estate represented by 
such administrator or executor in 
the suit provided for in statute.— 
Wilson V. Pollard, 8 S.E.2d 380, an¬ 
swers to certified questions con¬ 
formed to 10 S.E.2d 407, 62 Ga.App. 
781. 

34. Minn.—Schendel v. Chicago, R. 
I. & P. Ry. Co., 204 N.W. 552, 163 
Minn. 460, certiorari granted Chi¬ 
cago, R. I. & P. Ry. Co. V. Schen¬ 
del, 46 S.Ct. 26, 269 U.S. 543, 70 L. 
Ed. 403, and reversed on other 
grounds 46 S.Ct. 420, 270 U.S. 611, 
70 L.Ed. 757. 

17 C.J. p 1265 note 16. 

35. - Conn.—Reilly v. Antonio Pepe 
Co., 143 A. 568, 108 Conn. 436. 
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Ky.—Louisville & N. R. Co. v. Jones’ 
Adm’r, 286 S.W. 1071, 215 Ky. 774, 
53 A.L.R. 1255. 

17 C.J. p 1266 note 17. 

36. Wash.—Lund v. City of Seattle, 
1 P.2d 301, 163 Wash. 254. 

37. D.C.—Ferguson v. Washington, 
etc., Co., 6 App.D.C. 525. 

38. U.S.—Vaughn v. Bunker Hill, 
etc., Min., etc., Co., C.C.Or., 126 F. 
895. 

17 C.J. p 1266 note 19. 

39. Ind.—Forrey v. Turpin, 20 N.E. 
2d 212, 106 Ind.App. 681. 

40. Mo.—^Noce v. St. Louis-San 
Francisco Ry. Co., 85 S.W.2d 637, 
337 Mo. 689. 

41. Mo.—Willgues v. Pennsylvania 

R. Co., 298 S.W. 817, 318 Mo. 28. 

42. U.S.—Lebert v. Pacific Mail S. 

S. Co., Canal Zone, 249 F, 349, 161 
C.C.A. 357. 

43. Or.—Thompson v. Union Fisher¬ 
men’s Co-op. Packing Co., 246 P. 
733, 118 Or. 436, affirming 235 P. 
694, 118 Or. 436. 

IPublic policy held not violated by 

election to sue for employee’s death 
as administratrix instead of in¬ 
dividually as beneficiary, under Em¬ 
ployers’ Liability Act.—Thompson v. 
Union Fishermen’s Co-op. Packing 
Co., supra. 

Waiver 

Beneficiary may waive right to sue 
under Employers’ Liability Act for 
employee’s death and sue as ad¬ 
ministratrix, under Or.L. § 380.— 

Thompson v. Union Fishermen's Co¬ 
op. Packing Co., supra. 
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action for death, statutory differences explaining the \ 
divergence in part. 

Under the general rule, stated in the CJ.S. title 
Executors and Administrators § 1008, also 24 CJ. 
p 1129 note 38, that an executor or administrator 
may not sue as such in a foreign jurisdiction 
because his letters have no extraterritorial ef¬ 
fect, it is often held that a foreign administra¬ 
tor who has not taken out ancillary letters, can¬ 
not maintain a statutory action for death,^^ es¬ 
pecially where there is a local general statute that 
no person not a resident shall act as executor or 
administrator,45 unless there is a local statute 
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which specially authorizes him to sue, in which 
case the foreign representative may sue in cases 
falling within the statute.^® This rule is clearly 
applicable to actions under pure survival statutes 
where the recovery is on the cause of action of 
deceased, 47 or where the recovery becomes assets 
of decedents estate.4^ In other jurisdictions, how¬ 
ever, it is held that a foreign executor or admin¬ 
istrator may maintain the action,49 sometimes on 
the ground that he sues as a statutory trustee de¬ 
riving his authority from the statute creating the 
cause of action, and not by virtue of his appoint¬ 
ment as administrator or executor, which merely 


44. Mass.—Brown v. Boston & M. 
R. Co., 186 N.E. 59, 283 Mass. 
192. 

17 C.J. p 1266 note 24. 

Ancillary letters as permissive 
Foreign administrator owns cause 
of action for death arising out of 
state, for nonresident's death, and 
is proper one to enforce it, although 
he is not authorized to sue in New 
York without first obtaining ancil¬ 
lary letters.—Ferguson v. Harder, 
252 N.Y.S. 783, 141 Misc. 466. 

Buie criticized 

“It is argued that ‘foreign letters 
have no extraterritorial effect.’ This, 
with deference, seems to me to be 
an incomplete, and therefore a mis¬ 
leading, statement of a sound rule. 
The meaning 'of the rule is merely 
that the local courts 'Will not give 
such effect to a foreign grant of 
letters as to permit local assets of 
a decedent to be administered ac¬ 
cording to a foreign law. Permitting 
a foreign representative to have a 
recovery which is not to be ad¬ 
ministered at all is not giving ex¬ 
traterritorial effect to the plaintiff's 
letters within the meaning of the 
rule in question. A rule designed 
only to prevent foreign administra¬ 
tion of local assets of a decedent 
cannot . . . [properly] be ap¬ 

plied to assets of living people which 
are not to be administered at all.”— 
Pearson v, Norfolk & W. Ry. Co., D. 
C.Va., 286 F. 429, 431. 

Under Federal Bmployers’ Biability 
Act 

Mass.^Brown v. Boston & M. R. Co., 
186 N.B. 59, 283 Mass. 192. 

45. XJ.S.—Rybolt v. Jarrett, C.C.A. 
W.Va., 112 F.2d 642. 

^onfiictingf views and authorities dis¬ 
cussed 

U.S.—Rybolt V. Jarrett, C.C.A.W.Va., 
112 F.2d 642. 

46. U.S.—Public Service Electric Co. 

V. Post, N.J., 257 F. 933, 169 C.C. 
A. 83. 

Ark.—St, Louis, I. M. & S. R. Co. v. 

Cleere, 88 S.W. 995, 76 Ark. 377. 
Mo.—Shaw V. Chicago & A. R. Co., 


282 S.W. 416, 314 Mo. 123—Wells v. 
Davis, 261 S.W. 58, 303 Mo. 388. 
N.Y.—Provost V. International Giant 
Safety Coaster Co., 136 N.Y.S. 654, 
152 App.Biv. 83, affirmed 102 N.E. 
1112, 208 N.Y. 635—In re Von 

Kauffmann’s Estate, 3 N.Y.S.2d 
486, 167 Misc. 83—Matter of Pel¬ 
tier's Estate, 282 N.Y.S. 884, 157 
Ml sc. 97—Richards v. Wright, 248 
N.Y.S. 298, 139 Misc. 316. 

17 C.J. p 1266 note 26. 

Application for ancillary letters de¬ 
nied 

Petition for ancillary letters of 
administration for purpose of bring¬ 
ing death action will be denied as 
unnecessary, since action may be 
instituted by foreign administrator. 
—In re Von Kauffmann’s Estate, 3 
N.Y.S.2d 486, 167 Misc. 83. 

Bimited administrator 

Under Act March 26, 1896, P.L. 
p 173, 2 Comp.St.l910 p 2265 § 21, 
providing that “any executor or ad¬ 
ministrator by virtue of letters ob¬ 
tained in another, state may prose¬ 
cute any action ... in any 
court of this state as if his letters i 
had been granted in this state,” an 
administrator with limited letters, 
appointed under the New York stat¬ 
utes, may maintain an action under 
the New Jersey Death Act, as amend¬ 
ed by Act March 27, 1917, P.L. p 
531.—Public Service Electric Co. v. 
Post, N.J., 257 F. 933, 169 C.C.A. 83- 
Nonresident served with process 
N.Y.—Richards v. Wright, 248 N.Y. 

S. 298, 139 Misc. 316. 

Statute applicable to local cause of 
action 

The New York statute authorizing 
suits for death by foreign adminis¬ 
trators applies only .where the wrong 
resulting in the death occurred in 
New York and does not authorize 
a New Jersey administrator to sue 
for death occurring in New Jersey. 
—Diatel v. Gleason, D.C.N.Y., 22 F. 
Supp. 355. 

47. U.S.—Lyon v. Boston & M. R. 
Co., C.C.Vt., 107 F. 386, under New 
Hampshire statute. 

17 C.J. p 1266 note 27. 
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48. U.S.—Dodge V. North Hudson, 
C.C.N.Y., 188 P. 489—Maysville St. 
Railroad & Transfer Co. v. Mar¬ 
vin, Ky., 59 P. 91, 8 C.C.A. 21. 

49. U.S.—Pearson v. Norfolk & W. 
Ry. Co., D.C.Va.. 286 F. 429, 431, 
citing Corpus Juris —McCarty v. 
New York, L. E. & W. R. Co., 
C.C.N.Y., 62 P. 437. 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

Kan.—Russell v. Kansas City Rys. 

Co., 189 P. 367, 106 Kan. 609. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 553. 

S.D.—^Kerr v. Basham, 262 N.W. 853, 
62 S.D. 301. 

Vt.—Brown v. Perry, 156 A. 910, 104 
Vt. 66. 

17 C.J. p 1266 note 28. 

Ancillary administrator was held 
entitled to maintain action in Ver¬ 
mont court for wrongful death under 
New Hampshire statute against de¬ 
fendants found in Vermont.—Brown 

V. Perry, 156 A. 910, 104 Vt. 66. 
Public policy not offended 

Conn.—Reilly v. Antonio Pepe Co., 
143 A. 568, 108 Conn. 436. 

Reason for rule 

The rule that a foreign administra¬ 
tor may not maintain an action in its 
courts to recover assets of the es¬ 
tate is for the protection of possible 
local creditors, and does not apply 
to an action by a foreign administra¬ 
tor to recover for the death of his 
intestate, under statutes which pro¬ 
vide for distribution of the amount 
recovered and that it “shall not be 
subject to any debts or liabilities of 
the deceased.”—Pearson v. Norfolk & 

W. Ry. Co., D.C.Va., 286 P. 429. 
Under Federal Employers* Biability 

Act 

Representative lawfully appointed 
in another state could sue in state 
for employee’s death under Federal 
Employers' Liability Act without 
taking out ancillary letters.—Gulf, 
M. & N. R. Co. V. Wood, 146 So. 298, 
164 Miss. 765, motion sustained for 
stay of execution 147 So. 652, certio¬ 
rari denied 53 S.Ct. 791, 289 U.S. 759, 
77 L.Ed. 1502. 
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identifies the person who is the trustee.^^ A stat¬ 
ute authorizing the administrator or executor to 
sue in the absence of designated beneficiaries has 
been construed to include either a foreign or do¬ 
mestic representative, on the ground that to do 
otherwise would be a usurpation of the legislative 
function.^^ An administrator appointed in anoth¬ 
er state may not sue under the local law if the law 
of his own state prohibits him from maintaining 
an action there.^^ 

Statutes giving the cause of action to the execu¬ 
tor or administrator have been construed as mean¬ 
ing only a domestic executor or administrator ap¬ 
pointed by a local court,thus precluding a suit 
in the state where the cause of action arose by a 
personal representative of a nonresident appointed 
in the state of decedent's domicile.^^ However, in 
other statutes the term ''personal representative" 
or “administrator" has been construed as including 
a foreign administrator;^^ or any representative 
who by comity or otherwise may be admitted to 
sue in the forum without infringing on any prin¬ 
ciple of state policy.^^ 

It is generally held that an administrator ap¬ 
pointed in the state where suit is brought may sue 
on a cause of action arising in another state under 


a statute authorizing the personal representative to 
sue,^'^ even in cases where another person is the 
executor or administrator in the state where the 
death was caused,or in the state of decedent's 
domicile,although there are cases holding that 
the local administrator may not sue, and that the 
action must be brought by a representative appoint¬ 
ed in the state where the cause of action arose,50 
and even though, in some cases, the local death 
statute does not permit the representative to sue 
on a cause rising thereunder.51 It has also been 
held that the local executor or administrator may 
not sue where the local law prohibits or does not 
authorize him to sue on such a cause of action.52 

§ 59. - Beneficiaries Generally 

Under some statutes the beneficiaries are required to 
bring the action. 

As is seen in § 58 a supra, where the statute pro¬ 
vides for suit by and in the name of the personal 
representative, the beneficiaries cannot maintain 
it. Many statutes, however, give the right of ac¬ 
tion directly to the designated beneficiaries, and 
do not provide that it shall be brought by the per¬ 
sonal representative for their benefit. Under such 
statutes the action may and must be brought, if at 


50. S.D.—Kerr v. Basham, 252 N.W. 
853. 62 S.D. 30. 

Vt—Brown v. Perry, 156 A. 910, 
104 Vt. 66. 

17 C.J. p 1267 note 29.. 

51. Mo.—^Demattei v. Missouri-Kan- 
sas-Texas R. Co., 139 S.W.2d 504. 

52. Kan.—Metrakos v. Kansas City, 
etc., R. Co., 137 P. 953, 91 Kan. 
342. 

17 C.J. p 1267 note 30. 

Where heaieficiaries must sue 
Kan.—^Metrakos v. Kansas City, M. 
& O. R. Co., 137 P. 953, 91 Kan. 
342—Dimekiller v. Hannibal & St. 
J. R. Co., 5 P. 401, 33 Kan. 83, 
52 Am.R. 523, distinguishing Kan¬ 
sas Pac. R. Co. V. Cutter, 16 Kan. 
568. 

53. U.S.—^Maysville St. R., etc., Co. 
V. Marvin, Ky., 59 F. 91, 8 C.C.A. 
21 . 

17 C.J. p 1267 note 31. 

Express provision 

Ky.—Compton’s Adm’r v. Borderland 
Coal Co., 201 S.W. 20, 179 Ky'. 695, 
L.R.A.1918D 666, 

54. N.C.—Hall V. Southern R. Co., 
59 S.E. 879, 146 N.C. 345. 

17 C.J. p 1267 note 32. 

55. U.S.—Marvin v. Maysville St. 
Railroad & Transfer Co., C.C.Ky., 
49 P. 436. 

N.H.—Ghilain v. Couture, 146 A. 395, 
84 N.H. 48, 65 A.L.R. 653. 


S.D.—-Kerr v. Basham, 252 N.W. 853. 
62 S.D. 301. 

Wis.—Robertson v. Chicago, etc., R. 
Co., 99 N.W. 433, 122 Wis. 66, 106 
Am.S.R. 925, 66 L.R.A. 919. 

56. N.H.—Ghilain v. Couture, 146 
A. 395, 84 N.H. 48, 65 A.L.R. 553. 

Domiciliary ad 233 inistrator 

Recognition of domiciliary admin¬ 
istrator as plaintiff in actions under 
death statute does not offend any 
state policy.—Ghilain v. Couture, su¬ 
pra. 

Under Pederal Employers’ Liability 
Act 

Administrator appointed for resi¬ 
dent of another state, in state where 
decedent was killed and suit brought, 
may sue in such latter state.—Mc- 
Carron v. New York Cent. R. Co., 131 
N.E. 478, 239 Mass. 64. 

57. U.S.—^Richter v.- East St. Louis 
& S. Ry. Co., D.C.Mo., 20 P.2d 220. 

Pa,—^Dickinson v. Jones, 163 A. 516, 
309 Pa. 256, 85 A.L.R. 1226. 

17 C.J. p 1267 note 34. 

58. U.S.—^Baltimore & O. R. Co. v. 
Evans, Pa., 188 P. 6, 110 C.C.A. 
156, 

D.C.—Southern R. Co. v. Hawkins, 
35 App.D.C. 313, 21 Ann.Cas. 926. 

59. S.C.—Southern Ry. Co. v. Moore, 
155 S.E. 740, 158 S.C. 446, 73 A.L.R. 
582, certiorari granted 61 S.Ct. 560, 
283 U.S. 816, 75 L.Ed. 1432. 

17 C.J. p 12*68 note 36. 
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Under Pederal Employers’ Liability 
Act 

Administrator, appointed in South 
Carolina where wrongful death oc¬ 
curred, of estate of resident of 
Georgia wherein executrix had quali¬ 
fied and was acting could maintain 
suit under Pederal Employers’ Lia¬ 
bility Act.—Southern Ry. Co. v. 
Moore, 155 S.E. 740, 158 S.C. 446,. 
73 A.L.R. 582, certiorari granted 51 
S.Ct. 560, 283 U.S. 816, 75 L.Ed. 
1432. 

60. Kan.—Russell v. Kansas City 
Rys. Co., 189 P. 367, 106 Kan. 
609—Battese v. Union Pac. R. Co.,. 
170 P. 811, 102 Kan. 468. 

Mass.—Richardson v. New York 
Cent. R, Co., 98 Mass. 85. 

17 C.J. p 1268 note 37. 

61. Pa.—^Dickinson v. Jones, 163 A.. 
516, 309 Pa. 256, 85 A.L.R. 1226. 

Powers limited 

New York statute, authorizing ad¬ 
ministrator to maintain death ac¬ 
tion, confers no greater powers on 
Pennsylvania administrator than he- 
acquired under Pennsylvania laws.— 
Dickinson v. Jones, 163 A. 516, 309* 
Pa. 256, 85 A.L.R. 1226. 

62. Ky.—Taylor ‘ v. Pennsylvania 
Co., 78 Ky. 348, 39 Am.R. 244, sub¬ 
stantially dverruling in Bruce v- 
Cincinnati R. Co., 83 Ky. 174. 

17 C.J. p 1268 note 38. 
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all, in the name of the designated beneficiaries 
it cannot be brought by the personal representative 
of decedent,64 and this has been held to be so even 
though there be no one of the designated bene¬ 
ficiaries who survived,65 and also under a statute 
giving prior rights to sue to designated beneficia¬ 
ries when such a beneficiary survives and does not 
waive his rights.66 

Some statutes provide in effect that the action 
shall be brought primarily by the personal repre¬ 
sentative, but, variously, that if decedent was a 
nonresident, or if no personal representative has 
been appointed, or if he fails to sue within a speci¬ 
fied time, or no cause of action accrued to dece¬ 
dent’s estate, the action may be brought by desig¬ 
nated beneficiaries in their own name. Under such 
statutes, beneficiaries may sue if the prescribed 
conditions exist, but not otherwise.67 If an admin¬ 
istrator has been appointed for the nonresident, 
the action may be brought either by such adminis¬ 


§ 59 

trator or by the beneficiaries.^^ So, where the 
personal representative wrongfully refuses to sue, 
the beneficiaries have been permitted to sue in 
their own behalf, making the personal representa¬ 
tive a defendant,69 in accordance with the familiar 
code rule discussed in the C.J.S. title Parties § 50, 
also 47 C.J. p'92 notes 49-56. However, this code 
rule has been held not to be applicable to the stat¬ 
utory action for death, see § 57 b supra. 

Under some statutes the action must be brought 
by the designated beneficiaries in the specified or¬ 
der of preference, in which case the action must 
be in the name of the beneficiary in the preferred 
class to the exclusion of the others, '^6 even though 
such person has lost beneficial interest in the re- 
covery.'^^ Where under such a statute the per¬ 
son having the prior right to sue retains a nom¬ 
inal right to bring the action even though he has 
no beneficial interest in the recovery,on refusal 
of such person to bring the action, the beneficiary 


63. U.S.—Crown Willamette Paper 
Co. V. Newport, Or., 260 F. 110, 171 
C.C.A. 146. 

Pa.—McFadden v. May, 189 A. 483, 
325 Pa. 145—Bifler v. Anderson, 
186 A. 323, 122 Pa.Super. 547—Pot¬ 
ter Title & Trust Co. v. Petcoff, 
186 A. 320, 122 Pa.Super. 540. 

Tex.—Sustaita v. Valle, Civ.App., 38 
S.W.2d 638. 

17 C.J. p 1268 note 42. 

TTnder Employers* Eialiility Act 

(1) Under Employers' Liability 
Law § 4, as to action for loss of life 
due to negligence, the action is to 
be maintained directly by whatever 
heneficiary is entitled to sue, and 
not through any intermediary.—^Wil¬ 
cox V. Warren Construction Co., 186 
P. 13, 95 Or. 125, 13 A.L.R. 211. 

(2) Under this statute which gives 
a right of action to “the widow of 
the person so killed, his lineal heirs 
or adopted children, or.the husband, 
mother or father, as the case may 
he,” the husband of a woman so 
killed was held to have the right of 
action, although she left children by 
a former marriage.—Crown Willam¬ 
ette Paper Co. v. Newport, Or., 260 
F. 110, 171 C.C.A. 146. 

64. N.Y.—Sapone v. New York Cent. 
& H. R. R. Co., 225 N.Y.S. 211, 130 
Misc. 755, in Quebec. 

Pa.—Smith v. Pennsylvania R. Co., 
156 A. 89, 304 Pa. 294—Potter Title 
& Trust Co. V. Petcoff, 186 A. 320, 
122 Pa.Super. 540. 

Tex.—Cole v. Mallory S. S. Co., Civ. 

App., 197 S.W. 326. 

17 C.J. p 1268 note 43. 

65. Pa.r-TBause v. Krieger, 109 A. 
128, 265 Pa. 395—Eifler v. Ander¬ 
son, 186 A. 323, 122 Pa.Super. 547 
—Potter Title Trust Co. v. Pet¬ 


coff, 186 .A. 320, 122 Pa.Super. 
540. 

Effect of death of beneficiaries see § 
40 supra. 

66. Fla.—Benoit v. Miami Beach 
Electric Co., 96 So. 158, 85 Fla. 
396. 

Tenn.—Koontz v. Fleming, 65 S.W.2d 
821, 17 Tenn.App. 1. 

Beneficiary has superior right 
Tenn.—^Koontz v. Fleming, 65 S.W.2d 
821, 17 Tenn.App. 1. 

Beneficiary suing as representative 
Under Rev.Gen.St.l920 §§ 4960, 

4961, authorizing successive classes 
of plaintiffs to maintain an action 
in the order named, an administra¬ 
trix as such cannot maintain an ac¬ 
tion when it appears that she as 
such dependent had a prior right un¬ 
der the statute to maintain the ac¬ 
tion as plaintiff who was dependent 
on the person killed for support.— 
Benoit v. Miami Beach Electric Co,, 
96 So. 158, 85 Fla. 396. 

Effect of action by beneficiary 
Widow filing action for death of 
husband within limitation period 
was held not to have waived her 
right to maintain it so as to permit 
action by administrator.—^Koontz v. 
Fleming, 65 S.W.2d 821, 17 Tenn.App. 
1 . 

Beasonable delay not waiver 

Delay to within five months of ex¬ 
piration of statute of limitations.—■ 
Koontz v. Fleming, 65 S.W.2d 821, 17 
Tenn.App. 1. 

Tort-feasor may raise objection of 
superiority of widow's right to bring 
action, in action by administrator.— 
Koontz v. Fleming, 65 S.W.2d 821, 
17 Tenn.App. 1. 
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Under Oregon Employers’ Liability 
Act 

Or.—Fox V. Ungar, 98 P.2d 717. 

67. Ark.—Jenkins v. Midland Valley 

R. Co., 203 S.W. 1, 134 Ark. 1. 

Mo.—Stipetich v. Security Stove & 

Mfg. Co., App., 218 S.W. 964, un¬ 
der Kansas statute. 

Okl.—^Whitehead Coal Mining Co. v. 
Pinkston, 175 P. 364, 71 Okl. 124— 
Blunt V. Chicago, R. I. & P. R. Co.» 
173 P. 656, 70 Okl. 149—Cowan v. 
Atchison, T. & S. F. Ry. Co., 168 P. 
1015, 66 Okl. 273, L.R.A.1918B 

1141. 

Tex.—Sustaita v. Valle, Civ.App., 38 

S. W.2d 638. 

Wis.—^Van Gilder v. Gugel, 265 N.W. 

706, 220 Wis. 612, 105 A.L.R. 824. 
17 C.J. p 1268 note 45. 

68. Kan.—Cox v. Kansas City, 120 
P. 553, 86 Kan. 299—Berry v. Kan¬ 
sas City, etc., R. Co., 34 P. 805, 
52 Kan. 759. 39 Am.S.R. 371. 

69. Ky.—^McLemore v- Sebree Coal, 
etc., Co., 88 S.W. 1062, 121 Ky. 
53, 28 Zy.L. 25. 

TO. La.—Dupuy v. Godchaux Sug¬ 
ars, App., 184 So. 730. 

Pa.—McFadden v. May, 189 A. 483, 
325 Pa. 145—^Fry v. New York 
Cent. R. Co., 22 Erie Co. 57. 

Right of action not joint 
Right of action to recover dam¬ 
ages for wrongful death of near rela¬ 
tive is not joint, but solely in first 
party named in statute, or failing 
such party, in next class, to exclu¬ 
sion of third class.^—McFadden v. 
May, 189 A. 483, 325. Pa. 145. 

71. Pa.—McFadden v. May, supra— 
Fry V. New York Cent R. Co., 22 
Erie Co. 57. 

72. Pa.—McFadden v. May, 189 A. 
483, 325 Pa. 145. 
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next entitled to sue may prosecute the action using* 
the name of the person nominally required to do so 
as plaintiff. 

Where a beneficiary authorized to sue is an in¬ 
fant, the suit may be brought in his name by a 
guardian or next friend in accordance with the lo¬ 
cal practice governing actions by infants^^ 

§ 60 . - Husband or Wife 

Under some statutes the husband or wife, not the 
decedent’s representative, may maintain the action. 

A husband may not sue in his individual ca¬ 
pacity for the death of his wife,"^^ nor the wife 
for the death of her husband,where the stat¬ 
ute provides only for an action by the personal 


representative, see supra § 58; but particular stat¬ 
utes authorize the widow or widower to sue, ei¬ 
ther alone or in connection with children or other 
beneficiaries,'^^ and where such is the case the per¬ 
sonal representative of decedent may not sue,*^^ un¬ 
less the right is also given to him in the alternative 
or on specified conditions, as may be seen in § 58 
supra. Where the right to maintain the action is 
so given alternatively if the widow first institutes 
suit, she may prosecute the same to conclusion 
without regard to the personal representative.'^® 

The widow or widower may bring the action un¬ 
der some statutes if the representative refuses so 
to do,^® or if there is no such representative who 
may do so,^^ provided also, under some of such 
statutes, that deceased left no estate or asssets.82 


73- Pa.—^McFadden v. May, supra. 

74. U.S.—^Workmen's Compensation 
Exchange v. Chicago, M. St. P. 
& P. R. Co., D.C.Idaho, 45 P.2d 
885, 888, citing Corpus Juris. 

Pla.—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Mo.—Bonnarens v. Lead Belt Ry. 

Co., 273 S.W. 1043, 309 Mo. 65. 

P€L—Tomlinson V. Northwestern 
Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 

17 C.J. p 1269 note 50. 

In Itoixisiana a minor has a cause 
of action for injury inflicted on a 
parent resulting in death, which may 
be brought by a surviving parent as 
tutor in his behalf.—Delisle v. Bour- 
riague, 29 So. 731, 105 La. 77, 54 
L.R.A. 420—17 C.J. p 1269 note 50 
[a]. 

75. Iowa.—Lewis v. Maddy, 174 N- 
W. 346, 187 Iowa 603. 

17 C.J. p 1269 note 51. 

76. Ga.—^Hardy v. Atlanta & W. P. 

R. Co., 93 S.E. 18, 20 Ga.App. 
303- 

lowa.—^Lewis v. Maddy, 174 N.W. 
346, 187 Iowa 603. 

* La.—^Higginbotham v. Public Belt 
Railroad Commission, App., 181 
So. 65, rehearing denied 181 So. 
221, affirmed 188 So. 395, 192 La. 
525. 

Neb.—Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85. 

N.C.—Craig v. -Suncrest Lumber Co., 
126 S.E. 312, 189 N.C. 137. 

Pa.—Roberts v. Freihofer Baking 
Co., 129 A. 574, 283 Pa. 573, under 
New Jersey statute—Usher v. West 
Jersey R. Co., 17 A. 597, 126 Pa. 
206, 12 Am.S.R. 863, 4 L.R.A. 261, 
24 Wkly.N.C. 57, under New Jer¬ 
sey statute. 

Wash.—Murray v. Joe Gerriok & Co., 
20 P.2d 591, 172 Wash. 365, cer¬ 
tiorari granted 54 S.Ct. 75, 290 U. 

S. 615, 78 L.Ed. 537, dismissal of 
certiorari denied 54 S.Ct. 345, af¬ 


firmed 54 S.Ct. 432, 291 U.S. 315, 
78 L.Ed. 821, 92 A.L.R. 1259. 

Wis.—^Neuser v. Thelen, 244 N.W. 
801, 209 Wis. 262, followed in 244 
N.W. 804, 209 Wis. 271—City of 
Milwaukee v. Boynton Cab Co., 231 
N.W. 597, 201 Wis. 581, modify¬ 
ing 229 N.W. 28, 201 Wis. 581. 

17 C.J. p 1269 note 52. 

TTiLder Federal Employers’ Liability 
Act 

Okl.—Missouri, K. & T. Ry. Co. v. 
Lenahan, 206 P. 233, 85 Okl. 290. 

77. Ala.—McWhorter Transfer Co. 

V. Peek, 167 So. 291, 232 Ala. 143. 
Ark.—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W.2d 580, 197 Ark. 
319. 

Ky.—^Wells’ Adm’r v. Lewis, 281 S. 

W. 996, 213 Ky. 846. 

Pa.—Potter Title & Trust Co. v. Pet- 
coff, 186 A. 320, 122 Pa.Super. 540 
—Strain v. Kem, 2 Pa.Dist. & Co. 

539, affirmed 120 A. 818, 277 Pa. 
209. 

Tenn.—State v. National Surety Co., 
39 S.W.2d 581, 162 Tenn, 547— 

Jackson v. Dobbs, 290 S.W. 402, 15i 
Tenn. 602. 

17 C.J, p 1269 note 54. 

Loss of compamiouship 

In Arkansas, husband as individual 
sues for loss of companionship on 
wrongful death of his wife, admin¬ 
istrator suing for damage to estate. 
—Sinclair Refining Co. v. Henderson, 
122 S.W.2d 580, 197 Ark. 319. 
tTuder Employers’ Liarbility Act 
Or.—^Nordlund v. Lewis & C. R. Co., 
15 P.2d 980, 141 Or. 83. 

78. Ill.—Keslick v. Williams Oil-O- 
Matic Heating Corporation, 277 Ill, 
App. 263, affirmed 196 N.E. 814, 360 
Ill. 552. 

Pa,—^Potter Title & Trust Co. v. 
Petcoff, 186 A. 320, 122 Pa.Super. 

540. 

17 C.J. p 1269 note 55. 

Eistiuct cause iu husbaud 

In action for death of woman, ad¬ 
ministrator as such could sue for 
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the estate, and husband could join 
and recover damages for loss of 
companionship, but interests of ad¬ 
ministrator and husband did not 
create relationship of trustee and 
beneficiary so as to entitle adminis¬ 
trator to sue for damages sustained 
by husband.—Sinclair Refining Co. v. 
Henderson, 122 S.W.2d 580, 197 Ark. 
319. 

79. Miss.—Mississippi Power & 
Light Co. V. Smith, 153 So. 376, 169 
Miss. 447. 

Agresmeut of represeutative imma¬ 
terial 

Decree in proceeding for appoint¬ 
ment of administratrix and contract 
with attorney on part of administra¬ 
trix for prosecution of death action 
can have no effect on right of widow 
and children to institute and main¬ 
tain , suit.—Mississippi Power & 
Light Co. V. Smith, 153 So. 376, 169 
Miss. 447. 

80. Ky.—^Harris v. Rex Coal Co., 197 
'S.W. 1075, 177 Ky. 630. 

81. U.S.—Mann v. Minnesota Elec¬ 
tric Light & Power Co., C.C.A.Okl., 
43 F.2d 36. . 

Kan.—Jeffries v. Farmers’ Union Co¬ 
op. Mercantile & Elevator Co., 176. 
P. 631, 102 Kan. 811, 103 Kan. 
786. 

Okl.—White v. McGee, 299 P. 222, 
149 Okl. ' 66—St. Louis-San Fran¬ 
cisco Ry. Co. V. Thompson, 281 P, 
565, 139 Okl. 142—Chicago, R. I. & 
P. Ry. Co. V. Owens, 189 P. 171, 78 
Okl. 114—Blunt V. Chicago, R. 1. 
& P. R. Co„ 173 P. 656, 70 Okl. 
149. 

Essential ret^uirement 

Pact that no administrator had 
been appointed was essential to 
widow's right under Oklahoma law 
to maintain action for alleged 
wrongful death of husband.—Car¬ 
penter V. Kurn, Me., 136 S.W.2d 997. 

82. Ariz.—^Keefe v. Jacobo, 54 P.2d 
270, 47 Ariz. 162—Chenowth v. Mc¬ 
Dowell, 226 P. 535. 26 Ariz. 420. 
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A statute authorizing the widow to maintain the 
action where “no personal representative is or has 
been appointed has been construed to permit the 
action to be brought by the widow where the ad¬ 
ministrator had administered the estate of decedent 

and been discharged.^S 

Under some statutes, the right of action is pri¬ 
marily in the husband or wife, but if not exercised 
within a limited time the right to sue becomes vest¬ 
ed in the children or heirs.^^ 

Under some statutes the husband has the prior 
right to bring the action,^5 ^nd it has been held in 


such a case that the action must be brought by him 
to the exclusion of those having secondary right 
so to do, even though he has lost beneficial interest 
in the recovery.^® 

Where the spouse is the party to bring the ac¬ 
tion, it is the lawful spouse who must do so,^'^ the 
spouse of a void marriage having no right as such 
to maintain the action but the wife of a void¬ 
able marriage is a widow entitled to sue if the 
marriage had not been annulled at the time of the 
death. 8 9 

That widow has committed a crime or has been 


Sulbstantial property necessary 

(1) To prevent surviving- spouse 
from suing for death of the other 
spouse, estate left by decedent should 
consist of substantial amount of 
property, something available after 
paying last sickness and funeral 
expenses for liquidating debts or re¬ 
quiring distribution.—Keefe v. Jaco- 
bo, 54 P.2d 270, 47 Ariz. 162. 

(2) Deceased husband who left 
old automobile worth approximate¬ 
ly three dollars as junk, or twenty- 
five dollars on trade-in, did not leave 
"‘estate or assets” within death stat¬ 
ute, and surviving wife could sue 
on behalf of estate for husband’s 
death.—Keefe v. Jacobo, supra. 
Community property 

Automobile acquired during cover¬ 
ture was property of community and 
deceased husband’s moiety was one 
half of its value for purpose of de¬ 
termining whether he left estate or 
whether surviving wife could sue 
for death.—Keefe v. Jacobo, supra. 
Homestead 

(1) Homestead left by husband 
was held “estate” so as to preclude 
wife from suing for his death.— 
Chenowth v. McDowell, 226 P. 535, 
26 Ariz. 420. 

(2) On such issue, testimony that 
husband left a “homestead” will be 
considered as referring to land on 
which family residence is situated, 
in absence of showing that home¬ 
stead was an entry on public do¬ 
main.—Chenowth v. McDowell, su¬ 
pra. 

Hncumlbered property 

Where husband left personal prop¬ 
erty encumbered or acquired on con¬ 
ditional sales’ contract, surviving 
spouse in order to acquire right of 
action for husband's death could not, 
by surrendering possession, vest title 
in seller or lienholder.—Chenowth 
V. McDowell, 226 P. 535, 26 Ariz. 420. 

Property summarily distributable 

That personal assets of three hun¬ 
dred dollars or under may be sum¬ 
marily distributed by superior court 
under Sess.L.1919 c 26, does not take 
from such personal effects their 
character of being “estate or as¬ 


sets.”—Chenowth v. McDowell, su¬ 
pra. 

83. Kan.—Cudney v. United Power 

& Light Corporation, 51 P.2d 28, 
142 Kan. 613, 101 A.L.R. 835. 

84. Mo.—Goldschmidt v. Pevely 
Dairy Co., Ill S.W.2d 1, 341 Mo. 
982—Cummins v. Kansas City Pub¬ 
lic Service Co., 66 S.W.2d 920, 334 
Mo. 672—Anderson v. Asphalt Dis¬ 
tributing Co., 55 S.W.2d 688, 86 A. 
L.R. 1033—Tobin v. Bell Telephone 
Co. of Missouri, 199 S.W. 952— 
Lampe v. St. Louis Brewing Ass’n, 
221 S.W. 447, 204 Mo.App. 373, cer¬ 
tiorari quashed State ex rel. St. 
Louis Brewing Ass’n v. Reynolds, 
Sup., 226 S.W. 579. 

17 C.J. p 1270 note 56. 

Appropriation of suit by widow 

(1) Widow, suing for death of hus¬ 
band, leaving minor children, within 
six months, elects to appropriate 
cause of action, so as to bar suit 
therefor by children.—^Cummins v. 
Kansas City Public Service Co., 66 
S.W.2d 920, 334 Mo. 672—^Anderson 
V. Asphalt Distributing Co., 55 S.W. 
2d 688, 86 A.L.R. 1033—^Huss v. Boh- 
rer, 295 S.W. 95, 317 Mo. 204. 

(2) In such case, the widow has 
absolute control of action and may 
settle it or dismiss it and start an¬ 
other suit at any time within year, 
thereby barring suit by decedent’s 
minor children.—Cummins v. Kan¬ 
sas City Public Service Co., supra. 
Cause of action not joint 

Cause of action for wrongful death 
remains same, whether enforceable 
by decedent’s widow or children, who 
do not have joint cause or concur¬ 
rent causes of action, and passes 
from widow to children on her death. 
—Cummins v. Kansas City Public 
Service Co., supra. 

Effect of death of spouse 

(1) Under the Missouri statute if 
the spouse dies after timely institu¬ 
tion of action and her action is dis¬ 
missed, the surviving minor children 
may sue within the required time 
after death of decedent.—Cummins 
V. Kansas City Public Service Co., 
66 S.W.2d 920, 334 Mo. 672. 
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(2) This has been held so even 
though right of action given their 
mother by statute survived to her 
personal representative on her death. 
—Cummins v. Kansas City Public 
Service Co., supra. 

85. Pa.—McPadden v. May, 189 A. 
483, 325 Pa. 145—Pry v. New York 
Cent. R. Co., 22 Erie Co. 57. 

86. Pa.—McPadden v. May, 189 A. 
483, 325 Pa. 145—Pry v. New York 
Cent. R. Co., 22 Erie Co. 57. 

Iioss of interest by desertion 

(1) Husband who had deserted 
wife prior to her death retained 
nominal right to bring death action 
under 12 Pub.St. § 1602.—McPadden 
V. May, 189 A. 483, 325 Pa. 145— 
Fry V. New York Cent. R. Co., 22 
Erie Co., Pa., 57. 

(2) Whether husband, whose right 
to share in sum awarded in action 
for wife’s death may have been 
concluded by intestate laws because 
of desertion, was thereby precluded 
from bringing death action was held 
required to be ascertained from 
construction of death statute to de¬ 
termine legislature’s intent.—McPad¬ 
den V. May, supra. 

XTse of name of deferred beneficiary 

Mother of deceased married daugh¬ 
ter, whose husband was living but 
who had deserted daughter and had 
thereby disqualified himself under 
intestate laws from sharing in pro¬ 
ceeds of death action, was held not 
entitled to bring action in her own 
name.—McPadden v. May, supra. 

87. Okl.—^White v. McGee, 299 P. 
222, 149 Okl. 65. 

88. Tex.—Barnes v. Missouri, K. & 
T. Ry. Co. of Texas, Civ.App., 8 
S.W.2d 295. 

Eemarriage after interlocutory de¬ 
cree 

Plaintiff marrying decedent after 
she had obtained but an interlocu¬ 
tory decree of divorce from third 
person is not surviving husband en¬ 
titled to bring suit as such.—Barnes 
V. Missouri, K. & T. Ry. Co. of Tex¬ 
as, Tex.Civ.App., 8 S.W.2d 295. 

89. Okl.—^White v. McGee, 299 P. 
222, 149 Okl. 65. 
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indiscreet does not affect her right to maintain the 
action,^^ nor is her right affected by her remar¬ 
riage.^^ Legitimacy as a condition of the rela¬ 
tionship of beneficiaries to bring them within the 
provisions of a death statute is considered in § 35 
supra. 

§ 6L - Parents and Children or Grand¬ 

children 

Except where the statute permits, neither parents 
nor children may maintain a death action in their own 
names. 

Parents. A father or mother in an individual 
capacity cannot maintain an action for the death 
of a child under statutes providing that the ac¬ 
tion shall be brought by the personal representa¬ 
tive.^^ However, numerous statutes authorize a 
parent to sue for the death of a child,in cases 
where the parent is a beneficiary, either eo nomine 


or as falling within the statutory designation of 
heirs and next of kin, see supra § 34, and where 
beneficiaries are authorized to sue in their own 
behalf without the intervention of a use plaintiff, 
see supra § 59. Under such statutes the personal 
representative ordinarily may not sue.^^ 

Under some statutes the father is designated as 
the party to bring the action, the mother being 
given the right only under certain conditions, such 
as death of or desertion hy, the father.^5 such 
case if the conditions giving the mother the right 
to sue do not exist, the father is the necessary par¬ 
ty plaintiff.®® 

Children. Under some statutes children may sue 
for the death of a parent, in the absence of any 
other beneficiary with a prior right to sue,®'^ but 
they cannot sue where the statute gives the right 
of action to the personal representative,®S or to a 


90. Tenn.—^Koontz v. Fleming, 65 S. 
W.2d 821, 17 Tenn.App. 1. 

91. Mo.—Davis v. Springfield Hos¬ 
pital, 218 S.W. 696, 204 Mo.App. 
626. 

92. Ill.—Sims V. City of Moline, 222 
Ill.App. 530. 

Ky.—General Refractories Co, v. 
Mozier, 30 S.W.2d 952, 235 Ky. 
252. 

N.J.—^Annunziato v. Eisner, 124 A. 

774, 2 K.J.Misc. 513. 

N.Y.—Fiorello v. New York Protes¬ 
tant Episcopal City Mission Soc., 
217 N.Y.S. 401, 217 App.Div. 510. 
N.C.—White v. City of Charlotte, 193 
S.E. 738, 212 N.C. 539--Croom v. 
Murphy, 102 S.E. 706, 179 N.C. 
393. 

Or.—Drefs v, Holman Transfer Co., 
280 P. 505, 130 Or. 452. 

17 aJ. p 1270 note 57, 

Suit for burial expenses 
"Wa^h.—Broughton v. Oregon-Wash- 
ington R. & Nav. Co., 241 P. 963, 
137 Wash. 135. 

93. Cal.—Jolley v. Clemens, 82 P.2d 
51, 28 Cal.App.2d 55. 

La.—Myers v. Gulf Public Service 
Corporation, 132 So. 416, 15 La. 
App. 589. 

Pa.—Potter Title & Trust Co. v. 
Petcoff, 186 A. 320, 122 Pa.Super, 
540—Findeisen v. Friedman, 35 Pa. 
Dist. & Co. 523. 

17 C.J. p 1270 note 58. 

One in loco parentis is not a par¬ 
ent who may maintain the action.— 
Eifler v. Anderson, 24 Pa.Dist. & Co. 
588, alBrmed 186 A. 323, 122 Pa.Super. 
547. 

Survivingr children 
Where decedent left issue, parents 
of decedent would not he his heirs 
and hence would not be entitled to 
maintain action for decedent’s death. 


—Jolley v. Clemens, 82 P.2d 51, 28 
Cal.App.2d 55. 

Mother of illegitimate child 
Ala.—Southern Ry. Co. v, Carlton, 
118 So. 458, 218 Ala. 265. 

Arizona Employers* Liability Act 
Parent or next of kin must sue, 
under Civ.Code 1913, par 3158, on 
death of employee without widow or 
children surviving.—Bryan v. In¬ 
spiration Consol. Copper Co,, 205 P. 
904, 23 Ariz. 541, setting aside 181 
P. 577, 20 Ariz. 485, rehearing denied 
206 P. 402, 24 Ariz. 47. 

94. XX.S.—^Perry v. Tonopah Mining 
Co. of Nevada, D.C.Nev., 13 P.2d 
865, under Nevada statute—Jacobs 
V. Pennsylvania R. Co., D.C.Del., 
31 F.Supp. 595, under Pennsyl¬ 
vania statute. 

Pa.—Potter Title & Trust Co. v. 
Petcoff, 186 A. 320, 122 Pa.Super. 
540. 

17 C.J. p 1270 note 62. 

Father as representative 

Under Nevada statute, father can¬ 
not maintain action for death of 
minor as administrator, but only in 
his own right.—^Perry v. Tonopah 
Mining Co. of Nevada, D.C.Nev., 13 
F.2d 865. 

Arizona Employers’ Liability Act 

Administrator may not sue for 
death of employee without' widow or 
children but leaving parents or next 
of kin.—Bryan v. Inspiration Consol. 
Copper Co., 205 P. 904, 23 Ariz. 541, 
setting aside 181 P. 577, 20 Ariz. 485, 
rehearing denied 206 P. 402, 24 Ariz. 
47—^Tom Reed Gold Mines Co., 188 
P. 130, 21 Ariz. 303. 

95. Fla.-^Mock: v. Evans Light & 
Ice Co., 101 So. 203, 88 Fla. 113. 
Condition at time of death deter¬ 
mines proper party to sue.—Espi¬ 
nosa V. Haslam, 4? P,2d 479, 8 Cal. 
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App.2d 213—Frazzini v. Cable, 300 P. 
121, 114 Cal.App. 444. 

Divorce immaterial 

That divorce decree to wife award¬ 
ed custody of children was held not 
binding in determining husband’s 
right to sue for death of minor child, 
where husband obtained custody and 
supported child with wife’s consent. 
—Frazzini v. Cable, supra. 

Death of minor child only 
Wash.—Broughton v. Oregon-Wash- 
ington R. & Nav. Co., 241 P. 963, 
137 Wash. 135. 

96. Cal.—House v. Pacific Grey¬ 
hound Lines, 95 P.2d 465, 36 Cal. 
App.2d 336. 

Fla.—Mock V. Evans Light & Ice 
Co., 101 So. 203, 88 Fla. 113. 
Purpose of statute 

The purpose of statute authoriz¬ 
ing father to sue for injury or death 
of child was to designate the neces¬ 
sary party plaintiff in order that 
defendant might be protected against 
multiplicity of actions and that 
finality of litigation might be as¬ 
sured.—House V. Pacific Greyhound 
Lines, 95 P.2d 465, 36 Cal.App.2d 
336. 

97. Ga.—Hood v. Southern Ry. Co., 
149 S.E. 898, 169 Ga. 168, answer 
to certified questions conformed 
to 150 S.E. 109, 40 Ga.App. 447. 

Mo.—^Bonnarens v. Lead Belt Ry. Co., 
273 S.W. 1043, 309 Mo. 65. 

Pa.—Potter Title & Trust Co. v. 
Petcoff, 186 A. 320, 122 Pa.Supen 
540. 

17 aj, p 1270 note 64. 

98. La.—Savaria v. U. S. Railroad 
Administration, 91 So. 661, 151 La. 
156. 

17 C.J. p 1271 note 65. 

Absence of heed for ^dmluistratioxL 
immaterial 

Iia.~Savaria v. U. S. Railroad Ad- 
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surviving parent,or to a parent, although the 
children are entitled to share in the recovery,^ 
unless under some statutes the one with a prior 
right fails to sue within a specified time, see supra 
§60. 

§ 62. - Heirs or Next of Kin 

Heirs and next of kin cannot bring the action In their 
own names unless the statute permits. 

Where the action must be brought in the name 
of the personal representative, see supra § 58, the 
heirs or next of kin as.beneficiaries may not sue 
in their own names.2 

Under some statutes, however, the “heirs’’ or 
next of kin are authorized to sue, in the absence 
of any one in a prior and preferred class,^ and un¬ 
der others, the heirs may bring the action alter¬ 
natively with the personal representative of dece¬ 
dent.^ It is also frequently provided that, if no 
personal representative has been appointed, the 
heirs or next of kin as beneficiaries may sue in 
their own names, see supra § 59. 

Heirs or next of kin as beneficiaries, see supra 

§34. 

§ 63. - The State 

The state may sometimes bring the action In Its 
tiame for the use and benefit of those beneficially en¬ 
titled. 

Under some statutes the remedy must be prose¬ 
cuted by indictment, see supra § 27, and under oth¬ 
ers, by an action in the name of the state for the 


use of those beneficially entitled.^ 

§64. Defendants 

Persons liable are proper parties defendant In a 
death action, and as the action sounds in tort those 
jointly and severally liable may ordinarily be sued joint¬ 
ly or severally. 

The proper parties defendant are the persons 
or corporations liable under the statute in accord¬ 
ance with rules already discussed in § 38 supra. 

As the action sounds in tort, see supra § 27, the 
general rule that joint tort-feasors may be sued 
either jointly or severally, see the C.J.S. title Par¬ 
ties § 39, also 47 C.J. p 79 notes 38-40, applies to 
statutory actions for death by wrongful act.® De¬ 
fendant cannot complain that another person, not 
a party to the action, was also liable for the death 
of deceased, and compel plaintiff to make such per¬ 
son a party to the action;*^ nor may defendant in¬ 
sist that an action shall be several which plaintiff 
seeks to make joint.® 

.However, while all persons whose acts contrib¬ 
uted to cause the death may be joined as defend¬ 
ants,^ it has been held that the cause of action is 
single and cannot be split and separate recoveries 
had against the several persons liable.^® 

Under a death statute providing that damages 
be assessed in accord with degree of culpability 
of those causing the death where no provision is 
made for separate judgments, a single action 
against joint tort-feasors cannot be maintained.!^ 


ministration, 91 So. 661, 151 La. 
156. 

Guardian ad litem cannot sue.— 
Murray v. Joe Gerrick & Co., 20 ’P.2d 
591, 172 Wash. 365, certiorari grant¬ 
ed 54 S.Ct. 75, 290 U.S. 615, 78 L. 
Ed. 537, dismissal of certiorari de¬ 
nied 54 S.Ct. 345, affirmed '54 S.Ct. 
432, 291 U.S. 315, 78 L.Ed. 821, 92 A. 
L.R. 1259. 

In action under Survival Act for 

death of decedent, children of de¬ 
cedent are not parties to the action. 
—Greene v. Richer, 270 N.W. 194, 
278 Mich. 1. 

Tutor of children cannot sue.— 
Higginbotham v. Public Belt Rail¬ 
road Commission, App., 181 So. 65, 
rehe?iring denied 181 So. 221, affirmed, 
188 So. 395, 192 La. 525. 

99; La.—^Dupuy v. Godchaux Su¬ 
gars, App., 184 So. 730. 

1 . Pa.—^Haughey v. Pittsburg R. 
Co., 59 A. 1112, 210 Pa. 367—Marsh 
V. Western New York, etc., R. Co., 
63 A. 1001, 204 Pa. 229. 

U.S.—^The Princess Sophia,. D.C. 
Wash.,- 35 E.2d 736, reh^ing de¬ 


nied 36 P.2d -591, under Alaska 
statute. 

17 C.J. p 1271 note 69. 

3. Ariz.—^Bryan v. Inspiration 
Consol. Copper Co., 205 P. 904, 
23 Ariz. 541, setting aside 181 P. 
577, 20 Ariz. 485, rehearing denied 
206 P. 402, 24 Ariz. 47. 

17 C.J. p 1271 note 68. 

4 . U.S.—Little V. Ireland, D.C.Ida- 
ho, 30 P.Supp. 653, under Idaho 
statute. 

Cal.—Bellon v. Silver Gate Theatres, 
47 P.2d 462, 4 Cal.2d 1—^Davis v. 
Southern Arizona Freight Lines, 
85 P.2d 897, 30 Cal.App.2d 48. 

5. Md,—Harvey v. Baltimore, etc., 
R. Co., 17 A. 88, 70 Md. 319. 

17 CJ. p 1271 note 72. 

S. U.S.—^West Tennessee Power & 
Light Co. V. Privett, C.C.X.Tenn., 
103 P.2d 1021, affirming, D.C., Priv¬ 
ett V. West Tennessee Power & 
Light Co., 19 P.Supp. 812. 

kan.—^Acock v. Kansas City Power & 
Light Co., 10 P.2d 877, 135 Kan. 
389. 

La.—Rush ,v. Town of FarmerviUo, 
101 So. 243, 156 La. 857. 
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Mo.—Rawie v. Chicago, B. & Q. R. 

Co., 274 S.W. 1031, 310 Mo. 72. 

17 C.J. p 1276 note 26. 

7. Ind.—^Hoosier Stone Co. v. Mc¬ 
Cain, 31 N.E. 956, 133 Ind. 231. 
La.~Rush V, Town of Farmerville, 
101 So. 243, 156 La. 857. 

Unknown memhers of moh 

In action against members of a 
mob for death of person shot by one 
member, the fact that there were 
other members of the mob not known 
to plaintiff against whom no suit 
had been brought was no defense.— 
Rush V. Town of Farmerville, supra. 
B. Ky.—^Winston v. Illinois Cent. R. 
Co., 65 S.W, 13, 111 Ky- 954, 23 
Ky.L. 1283, 55 L.R.A. 603. 

9. < Ohio.—Board of Com’rs of War¬ 
ren County V. Shurts, lO Ohio App. 
219. 

17 C.J. p 1277 note 28^/^. 

10. Minn.—Alrnguist v. Wilcox, 131 
N.W. 796, 115 Minn. 37. 

17 C.J. p 1277 note 28%. 

11. Mass.—Gordon v. Cross & Rob¬ 
erts, 191 N.E. 407, 287 Mass. 362— 
Nugent V. Boston Consol. Gas Co., 
130 N.E. 488, 238 Mass. 221. 

17 C.J. P 1276 note 26 [a]. 
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Where the action is under an employees’ liabil¬ 
ity act, a third person not subject to the act may 
not be joined with the employer as defendant, al¬ 
though their concurrent wrong caused the death.^^ 

The remedy by indictment, discussed in § 27, 
against a railroad company must be sought against 
the corporation itself, and not against the stock¬ 
holders.^^ Where the statute so provides, when 
death is caused by the wrongful act of those in 
charge of a vessel, an action for the death can be 
brought against the vessel by name instead of 
against the master, owner, agent, or consignee4^ 

» 

Beneficiaries as parties defendant, see supra § 
57 b. 

§ 65. Intervention, Addition, or Substitution 
of Parties 

New parties plaintiff may be added or substituted in 
action for death if no change in the cause of action is 
effected thereby. Likewise, new parties defendant may 
be brought into the action if limitations have not run 
against such persons. 

Apart from special statutory provisions applica¬ 


ble thereto, it would seem that questions of in¬ 
tervention, and addition or substitution of parties 
are controlled by general rules. Thus, it is gener¬ 
ally held that new parties plaintiff may be added 
or substituted and the pleadings may be amended 
to effect the same, if no substantial change in the 
cause of action results therefrom,and it has 
even been held that new parties may be substi¬ 
tuted for the party instituting the action for death 
and such substitution permitted in the absence of 
some showing of prejudice to the rights of defend- 
ant.i® In an action instituted in time by one act¬ 
ing in a representative capacity in a jurisdiction 
where death of plaintiff does not abate the ac¬ 
tion, a new party entitled to sue may be substituted 
after death of original plaintiff even though the 
limitations period has run.^'^ 

Where, however, the adding or changing of par¬ 
ties has the effect of adding a new cause of ac¬ 
tion, an amendment of the pleadings to affect such 
a change will not be allowed,!^ especially after 
the period of limitations has ,expired and, ac¬ 
cordingly, a new party cannot be substituted for a 
plaintihf who has no cause or right of action.20 


12. Ga.—estern, etc., R. Co. v. 
Smith, 87 S.E. 1082, 144 Ga. 737. 

13. N.H.—State v. Gilmore, 24 N.H. 
461. 

14. Minn.—Boutiller v. The Milwau¬ 
kee, 8 Minn. 97. 

15. Iowa.—Jensen v. Chicago, M, & 
St. P. Ry. Co., 201 N.W. 34, 198 
Iowa 1267—Lane v. Steininger, 156 
N.W. 375, 174 Iowa 317. 

Kan.—^Williams- v. Missouri Valley 
Bridge & Iron Co., 206 P. 327, 111 
Kan. 34. 

N.J.—Barrett v. McDonald, 156 A. 

784, 9 N.J.Misc. 1099. 

Okl.—Oklahoma Union Ry. Co. v. 
Rigsby, 250 P. 1001, 122 Okl. 113 
—^Mostenbocker v. Shawnee Gas & 
Electric Co., 152 P. 82, 49 Okl. 304, 
L.R.A.1916B 910. 

Tex.—Brantley v. Boone, Civ.App., 
34 S.W.2d 409. 

Utah.—Sargent v. Union Fuel Co., lOS 
P. 928, 37 Utah 392. 

17 C.J. p 1299 note 19. 

Addition, of legal plaintiff 

In an action by a mother, for 
whose benefit the action is given by 
the statute of a foreign state, in 
which the injury occurred, plaintiff 
may be allowed to amend after the 
period of limitation has expired by 
striking out the name of plaintiff and 
substituting therefor that of the for¬ 
eign state as legal plaintiff for the 
use of deceased's mother.—Praustad- 
ter V. Philadelphia, B. & W. R. R. 
Co., 28 Pa.Dist. 351, 47 Pa.Co. 543. 
Alternative plea as to parties 

Under statute giving mother an 


equal right with father to institute 
death action, court did not err in 
overruling special exception present¬ 
ing contention that defendant was 
required to answer two suits, one 
by father and other hy mother as 
intervener instead of one suit in the 
name of both, particularly where de¬ 
fendant had excepted to father’s orig¬ 
inal petition on ground that mother 
was a necessary party plaintiff.—Gla¬ 
zier V. Roberts, Tex.Civ.App,, 108 S. 
W.2d 829. 

Substitution of personal representa- 
• tive 

Substitution of personal represen¬ 
tative who is required to sue for 
individual who instituted action is 
proper, where such change is not 
considered as changing cause of ac¬ 
tion. 

Iowa.—Lane v. Steininger, 156 N.W. 
375, 174 Iowa 317. 

Okl.—Oklahoma Union Ry. Co. v. 
Rigsby, 250 P. 1001, 122 Okl. 113. 

Where case is within Federal Em¬ 
ployers* Iiiahility Act but the action 
is brought under a state statute by 
the beneficiary in his individual ca¬ 
pacity, an amendment substituting 
the personal representative of de¬ 
ceased as the party plaintiff is prop¬ 
erly allowed.—Missouri, etc., R. Co. 
V. Wulf, Tex.. 33 S.Qt. 135, 226 U.S. 
570, 57 L.Ed. 355, Ann.Cas.i914B 134 
—17 C.J, p 129.9 note 19 [b]. 

On death of plaiintiff 

(1) Administratrix ad prosequen¬ 
dum may be substituted by amend¬ 
ment for deceased plaintiff adminis¬ 
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trator ad prosequendum, where death 
of plaintiff does not abate the action, 
—Barrett v. McDonald, 156 A. 784, 
9 N.J.Misc. 1099. 

(2) Son of deceased had right after 
death of widow instituting action to 
recover for death to be substituted 
as party plaintiff.—^Walsh v. Bres- 
sette, 155 A. 1, 51 R.I. 354. 

On plea of defendant 

Defendant in death action has right 
to have all interested parties included 
in petition.—Brantley v. Boone, Tex, 
Civ.App., 34 S.W.2d 409. 

16. Ariz.—Bryan v. Inspiration Con¬ 
sol. Copper Co., 205 P. 904, 23 Ariz. 
541, setting aside 181 P. 577, 20 
Ariz. 485, rehearing denied 206 P. 
402, 24 Ariz. 47. 

17. N.T.—Murray v. New York, O, 
& W. R. Co., 275 N.Y.S. 10, 242 
App.Div. 374. 

18. Mo.—Goldschmidt v. Pevely Dai¬ 
ry Co., Ill S.W.2d 1, 341 Mo. 982. 

17 C.J. p 1300 note 20. 

19. Mo.—Goldschmidt v. Pevely Dai¬ 
ry Co., supra. 

17 C.J. p 1300 note 21. 

20. Ind.—Baltimore & Ohio S. W. R. 
Co. V. Gillard, 71 N.E. 58, 34 Ind. 
App. 339. 

Mo.—Goldschmidt v. Pevely Dairy 
Co., Ill S.W.2d 1, 341 Mo. 982— 
Meservey v. Pratt-Thompson Const. 
Co., App., 291 S.W. 174. 

Surviving minor child cannot be 
substituted as plaintiff in a death ac¬ 
tion. by the public administrator, 
where the latter had no right of ac- 
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An amendment may be allowed which changes 
the capacity in which plaintiff sues, as from the 
individual capacity of plaintiff to his capacity as 
administrator, ot vice versa ,21 if the statutory lim¬ 
itation for suit by such party has not expired,22 
unless tiie effect of the amendment is to introduce 
a new cause of action.23 However, it has been 
held that, where, in an action by a husband and 
wife to recover for the negligent injuries to the 
wife, the wife dies as the result of such injuries 
pending the action, the husband may by amend¬ 
ment set up a new cause of action on behalf of 
himself and minor children for the wife's death.24 
Parties defendant may also be added,25 but not 
persons in whose favor limitations have run.26 
A party who has only a nominal interest in an 
action for wrongful death cannot intervene by 


way of an amendment to the petition.27 How¬ 
ever, in an action properly instituted by the per¬ 
sonal representative of deceased, persons claiming 
to be beneficiaries entitled under the act but not 
designated in the petition may be permitted to in¬ 
tervene for protection of their rights. 

Defendant may have two conflicting claimants 
impleaded in one action to establish rightful claim- 
ant.29 

§ 66. Process 

In the absence of special statutory provisions or 
rules peculiar to actions for death, process in such 
actions is governed by the rules governing process 
generally, discussed at length in the title Process. 

See pocket parts for later cases. 
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§ 67 . Declaration, Complaint, or Petition actions for personal injury, apply to the declaration, 

complaint, or petition in an action for wrongful death, 
General rules of pleading, particularly those applying except to the extent that it Is controlled by the statute 


tion.—Meservey v. Pratt-Thompson 
Const. Co., supra. 

Action by next friend of infant son 
of decedent instead of by administra¬ 
tor of decedent, in whom alone the 
cause of action ;is vested, cannot be 
amended by substituting the admin¬ 
istrator.—Baltimore & Ohio S. W. R, 
Co. V. Gillard, 71 N.E. 58, 34 Ind. 
App. 339. 

21 . U.S.—Missouri, K. & T. R. Co. v. 
Wulf, Tex., 33 S.Ct. 135, 226 U.S. 
570, 57 L.Ed. 355, Ann.Cas.l914B 
134. 

Neb.—Bellheimer v. Rerucha, ^46 N. 

W. 867, 124 Neb. 399. 

N.J.—Brice v. Atlantic Coast Electric 
Ry. Co., 132 A. 253, 102 N.J.Law 
288. 

Tenn.—Walkup v. Covington, 73 S.W. 

2d 7.18, 18 Tenn.App. 117. 

Utah.—Sargent, v. Union Fuel Co., 
108 P. 928, 37 Utah 392. 

17 C.J. p 1300 note 22. 

Amendment unnecessary 

In action under minor homicide 
statute, refusing amendment to bring 
suit in name of father as adminis¬ 
trator instead of individually was 
held not error, under Code 1923 §§ 
5695, 5696, because no effective 

change in status of the action would 
have resulted therefrom.—Benson v. 
Robinson, 134 So. 799, 223 Ala. 85- 
Wife amending as administratrix 
(1) Where surviving wife com¬ 
menced action before appointment as 
administratrix, and, after appoint¬ 
ment and before answer, filed amend¬ 
ed petition to which defendant en¬ 
tered voluntary appearance and an¬ 
swered, the practice is proper.—Bell¬ 
heimer V. Rerucha, 246 N.W. 867, 124 
Neb. 399. 


(2) Widow suing for death of hus¬ 
band is entitled to amend complaint 
so as to show her capacity as admin¬ 
istratrix ad prosectuendum in accord¬ 
ance with fact existing when suit 
was instituted, where her capacity 
was stated, not inaccurately, but 
merely inadequately.—Jarvis v. John¬ 
son, 130 A. 221, 3 N.J.Misc. 777. 

17 C.J. p 1300 note 22 [a] (1). 

To show letters issued after com. 
meucement of actiou 
Plaintiff suing as administratrix 
under Federal Employers’ Liability 
Act is entitled to amend complaint to 
show date when letters of adminis¬ 
tration with authority to prosecute 
suit were issued and that plaintiff 
was sole next of kin entitled to ben¬ 
efits, where she had been appointed 
administratrix after commencement 
of action but before limitations had 
run.—McCarthy v. New Tork Cent. 
R. Co., 286 N.Y.S. 598, 247 App.Div. 
50. 

Under Federal Employers’ Inability 
Act 

Okl.—Ferris v. Jones, 189 P. 527, 78 
Okl. 154. 

22. N.J.—Brice v. Atlantic Coast 
Electric Ry. Co., 132 A. 253, 102 
N.J.Law 288. 

N.Y.—McCarthy v. New York Cent. 
R. Co., 286 N.Y.S, 598, 247 App.Div. 
50. 

23. Mich.—^Walker v. Lansing, etc., 
Tract. Co., 108 N.W. 90, 144 Mich. 
685. 

17 C.J. p 1300 note 23. 

24. Tex.—International, etc., R. Co. 
V. Boykin, 74 S.W. 93, 32 Tex.Civ. 
App. 72. 


25- Mo.—Meyer v. Pevely Dairy Co., 
64 S.W.2d 696, 333 Mo. 1109. 

26. Ill.—Redmond v. Schilthelm, 273 
Ill.App. 222. 

Pa.—Sell V. Pahs, 55 Montg.Co. 372. 

On plea of defendant 

Defendant may by writ of scire fa¬ 
cias have an additional defendant 
brought in as party who alone is 
responsible for the death.—Lutge v. 
Rosin, 32 Pa.Dist. & Co. 338. 

27- Tex.—Southern Pac. Co. v. Win- 
ton, 66 S.W. 477, 27 Tex.Civ.App. 
503. ■ 

17 C.J. p 1300 note 25. 

28. Ohio.—Erie R. Co. v. Dump, 21 
Ohio Cir.Ct.,N.S., 300. 

Child of common-law marriage 
Where the petition avers that de¬ 
cedent left no widow or children, and 
that his father, mother, brother, and 
sister are his next of kin, it is not 
error for the trial court to allow a 
child by a common-law marriage 
to be made a party and file a plead¬ 
ing in which she avers that her 
mother, brother, and herself are the 
next of kin of deceased, and thus en¬ 
able the court to protect the rights 
of the true beneficiaries.—Erie R. Co. 
V. Dump, 35 Ohio Cir.Ct. 425, 2 Ohio 
App- 210. 

29. Who is lawful widow 

Where two women, each claiming 
to be the widow of decedent, brought 
an action for his death, and on ap¬ 
peal these facts were made to appear 
by affidavit, the action was remand¬ 
ed to enable defendant to implead 
both in one suit that they might es¬ 
tablish which was the lawful widow. 
—^Albinest v. Yazoo, etc., R. Co., 31 
So. 675, 107 La. 133. 
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on which the action is based or by the peculiar facts of 
the case. 

From the very nature of the cause of action, ex¬ 
plained supra § 23, proper regard being had for the 
statute on which the action is based, general rules 
of pleading, particularly those applicable in an ac¬ 
tion for personal injury, apply to the declaration, 
complaint, or petition in an action for wrongful 
death,^^ and the rules of local practice will control 
as to raising objections to plaintiff^s pleading and 
the waiving or curing of defects therein.^^ 

In conformity with the general rule, in regard to 
pleading a statutory cause of action, as stated in the 


C.J.S. title Pleading § 86, also 49 C.J. p 151 note 43- 
p 153 note 52, the facts should be stated with suffi¬ 
cient fullness and definiteness to bring the action 
clearly within the purview and term's of the statute 
creating it.32 While no greater certainty is re¬ 
quired in the pleading than is found in the statute 
itself, at least those facts which the statute names 
as the basis of the right of action should be set 
forth.s^ In some states the same degree of strict¬ 
ness in pleading is not required as in others,and 
facts that reasonably may be implied from other 
facts properly stated need not be specifically al¬ 


so. Mo.—Smelser v. Missouri, etc., 

R. Co., 170 S.W. 1124, 262 Mo. 25. 
17 C.J. p 1278 note '62. 

Both & cause of actiozi for paiu and 
sufTexing to deceased and for pe¬ 
cuniary damages to the beneficiaries 
must be pleaded, if recovery is sought 
on each cause of action.—Lennon v. 
Erie R. Co., 104 A. 444, 92 N.J.Law 
209. 

Matters of defense need not be al¬ 
leged 

S.C.—Cabe v. Ligon, 105 S.E. 739, 115 

S. C. 376. 

Declaration, complaint, or petition, 

In general see the C.J.S. title 
Pleading §§ 63-98, also 49 C.J. 
p 128 note 30-p 179 note 56. 

In action for personal injury by 
negligence see the C.J.S. title 
Negligence §§ 183-195, also 45 
C.J. p 1056 note 86-p 1113 note 
36. 

Surplusage and immaterial allega¬ 
tions see the C.J.S. title Pleading 
§ 36, also 49 C.J. p 84 note 26-p 87 
note 57. 

31. TT.S.—Texas, etc., R. Co. v. Mil¬ 
ler, Tex., 31 S.Ct. 534, 221 U.S. 408, 
55 L.Bd. 789. 

Ill.—Chicago, etc-, R. Co. v. Morris, 
26 Ill. 400, 

Averments in the answer may cure 
defects in the declaration or com¬ 
plaint, even after the expiration of 
the peridd. of limitation.—Texas, etc., 
B. Co. V. Miller, Tex., 31 S.Ct. 534, 
221 U.S. 408. 55 L.Ed. 789. 

Defects and objections, and cure or 
waiiver thereof generally see the 
C.J.S. title Pleading §§ 547-602, 

also 49 C.J. p 818 note 83-p 886 
note 58. 

Motion to dismiss see the C.J.S. 
title Dismissal and Nonsuit § 64, 
also 18 C.J. p 1187 note 59-p 1191 
note 13. 

Plea in abatement see the C.J.S. title 
Pleading § 135, also 49 C,J. p 233 
note 80-p 240 note 20. 

32. U.S.—Slaney v. Cromwell, D.CX 
Mass., 38 P.2d 304--S. H. Kress & 
Co. V. Lindsey, C.C.A.Miss., 262 F. 
331, 13 A.L.R. 1170. 


Ga.—Clements v. Pollard, 186 S.E. 

587, 53 Ga.App. 544. 

Ind.—^Debus v. Cook, 154 N.E. 484, 
198 Ind. 675. 

Mass.—^Poynes v. New York Cent. 
Railroad, 177 N.E. 119, 276 Mass. 
89. 

Mo.—Braun v. Riel, 40 S.W.2d 621, 
80 A.L.R. 875—Betz v. Kansas 
City Southern Ry. Co., 284 S.W. 
455, 314 Mo. 390, affirming, App., 
253 S.W. 1089. 

Tex.—Sid Westheimer Co. v. Finer, 
Civ.App., 240 S.W, 985, affirmed 
Com.App., 263 S.W. 578. 

Wis,—Palmisano v. Century Indem¬ 
nity Co., 275 N.W. 525, 225 Wis. 
582. 

17 C.J. p 1278 note 54. 

Action, for ftmeral expenses 
Wis.—^Palmisano v. Century Indem¬ 
nity Co., supra. 

Allegations held sufficient 

Ind.—Pleak v. Cottingham, 178 N. 

E. 309, 94 Ind.App. 365. 

Mo.—Bright v. Thacher, 215 S.W. 

788, 202 Mo.App. 301. 

Mont.—Batchoffi v. Butte Pacific 
Copper Co., 198 P. 132, 60 Mont. 
179. 

Wash.—^Andrews v. Coulter, 1 P.2d 
320, 163 Wash. 429. 

Particular pleading construed 

(1) Where it appears from the 
pleadings and it is assumed by the 
parties that at time of accident 
plaintiff’s intestate and defendant 
were coemployees so that relation¬ 
ship of employer and employee did 
not exist, word “employed,” as used 
in one paragraph of complaint, is 
deemed to mean “engaged.”—Lunde- 
by V. Doty, 11 N.Y.S.2d 562, 256 App. 
Div- 1105. 

(2) A petition against a physician 
for death for failure to treat a 
patient is ex delicto and within the 
wrongful death statute, although it 
mentions a contract with defendant, 
where it does not rely on the con¬ 
tract, but mentions the agreement 
by way of inducement for the sole 
purpose of , showing how the rela¬ 
tion pf physician and patient arose 
between defendant and plaintiff’s 
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Wife, and having pleaded the rela¬ 
tion of physician and patient, there¬ 
after pleads the tort, which resulted 
in the death of the wife and the ac¬ 
crual of a statutory cause of action. 
—Braun v. Riel, Mo., 40 S.W.2d 621, 
80 A.L.R. 875. 

(3) Where the statutes giye con-- 
current remedies, one for the dam¬ 
ages sustained by deceased for the 
time between the injury and his 
death, and the other to recover dam¬ 
ages for the benefit of the widow and 
next of kin, an averment that the 
intestate left a widow and next of 
kin is sufficient to show that the 
action is brought under the latter 
statutory provision.—^Westcott v. 
Central Vt. R. Co., 17 A. 745, 61 Vt. 
438. 

33. Mo.—Smelser v. Missouri, etc., 

R. Co., 170 S.W. 1124, 262 Mo. 26. 

Showing as to statute relied on 

(1) In an action for the death of 
a railroad employee, a complaint 
which does not show that deceased 
was engaged in interstate commerce 
at the time of his injury, or that he 
was not so engaged, will support a 
recovery either under the federal stat¬ 
ute or the state statutes giving an 
action for wrongful death.—^Murphy 
V. Province, 240 S.W. 421, 153 Ark. 
240—St. Louis, I. M. & S. Ry. Co. v, 
Hesterly, 135 S.W. 874, 98 Ark. 240, 
reversed on othei^ grounds 33 S.Ct. 
703, 228 U.S. 702, 67 L.Ed. 1071. 

(2) A petition by surviving widow 
of employee of one railroad com¬ 
pany, seeking damages for his death 
from defendant over whose tracks 
train on which employee ran was 
operated, does not show that em¬ 
ployee was a servant of defendant, 
so action was properly brought by 
widow in her own name under gen¬ 
eral death statute, instead of Em¬ 
ployers’ Liability Act of the state 
where the accident occurred.—^At¬ 
lantic Coast Line R. Co. v. Winn, 
Ga., 246 P. 929, 159 C.C.A. 201. 

17 C.J. p 1278 note 54 [d]. 

34 . La.—^Davis v. Arkansas South¬ 
ern R. Co.. 41 So. .587, 117 La. 320. 

17 C.J. p 1278 note 56. 
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leged.^^ 

Negativing contributory negligence. In ac¬ 
cordance with the general rules relative to neg¬ 
ativing contributory negligence, as stated in the 
C.J.S. title Negligence § 194, also 45 CJ. p 
1105 note 22-p 1113 note 31, in some states 
plaintiff is required to allege and prove the ab¬ 
sence of contributory negligence on the part of 
decedent.^® On the other hand, in other states, in 
some of them by statute, plaintiff is not required to 
negative contributory negligence on the part of de- 
cedent.^'^ In any event the pleading is bad if it 
affirmatively shows that decedent was guilty of 
contributory negligence.^S If a declaration alleg¬ 
ing due care on the part of decedent does not show 
on its face that the next of kin or beneficiaries par¬ 
ticipated in the transaction causing death, it need 
not allege that the next of kin who would benefit 
from a recovery exercised due care for deceased 9 
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nor need an administrator, in an action for the 
death of his intestate, aver his own freedom from 
negligences^ 

Knowledge of defect or danger. What has been 
said as to the necessity of alleging and proving con¬ 
tributory negligence on the part of decedent also 
applies to his knowledge of danger and of defectsS^ 

Negativing killing in self-defense. Where the 
statute under which the action is brought provides 
that the action may be had only when- the killing 
was “not in self defense,” it is necessary to nega¬ 
tive and prove this factS^ 

Dependency of, or pecuniary loss to, beneficiaries. 
Where the right of action is conditioned on the de¬ 
pendency of the beneficiaries on decedent, in whole 
or in part, for support, as explained supra § 33, 
or on pecuniary loss or material injury to the bene¬ 
ficiaries, as explained supra § 26, such dependency,^^ 


35 . Mo,—^Hegberg v. St. Louis, etc., 
R. Co., 147 S.W. 192, 164 Mo. 
App. 514. 

N.C.—Warner v. Western, etc., R. 
Co., 94 N.C. 250. 

As to allegation of act or omission 
causing death see infra § 68. 

36. Ill.—Day v. Talcott,* 198 N.E. 
339, 361 Ill. 437. 

Porto Rico.—De Lopez v. de Sainte 
Jeanne, 7 Porto Rico Fed. 647. 

17 C.J. p 1282 note 8. 

Care of next of kin of hoy 

It is not necessary to allege and 
prove due care on the part of the 
next of kin of a boy, who was killed, 
where it is shown directly or by in¬ 
ferential proof that the boy was ex¬ 
ercising ordinary care on his own be¬ 
half.—Vail V. Graham, 259 IlLApp. 
172. 

Construing Illinois statute 

Ky.—Owen Motor Freight Lines v. 
Russell's Adm’r, 86 S.W.2d 708, 
260 Ky. 795. 

SuiKciency 

Averment of due care is sufficient 
if declaration contains averments 
which are equivalent to express Aver¬ 
ment.—^Day V. Talcott, 198 N.E. 339, 
361 Ill. 437. 

37 . Cal.—Drouillard v. Southern 
Pac. Co., 172 P. 405, 36 Cal.App. 
447. - 

Ky.—Davis V. Ohio Valley Banking, 
etc., Co., 106 S.W. 843, 127 Ky. 800, 
32 Ky.L. 627, 15 L.R.A.,N.S., 402. 
Me.—Curran v. Lewiston, etc., R. Co., 
90 A. 973, 112 Me. 96. 

Mass.—Osterlind v. Hill, 160 N.F. 

301, 263 Mass. 73, 56 A.L.R. 1123. 
N.Y.—Goy V. Director General of 
Railroads, 181 N.T.S. 842, 191 App. 
Div. 680, reversed on other grounds 
131 N.E. 886, 131 IST.Y. l91. 


Pa.—Lutz V. Wright, 28 Pa.Dist. 32, 
36 Lanc.L.Rev. 212, 15 Del.Co. 154. 
17 C.J. p 1283 notes 9, 11. 

Existence of the humanitarian rule 
in the state where the cause of ac¬ 
tion arose need not be stated where 
the cause of action is brought in a 
sister state.—Baker v. St. Louis, etc., 
R. Co., 172 S.W. 1185, 187 Mo.App. 
157—17 C.J. p 1283 note 10 [bj. 
Involuntary intoxication 

In a death action against one en¬ 
gaged in the business of letting 
pleasure boats for hire, who rented 
a canoe to deceased while the latter 
was intoxicated, allegations of in¬ 
voluntary intoxication are imma¬ 
terial, in the absence of any duty to 
refrain from renting a canoe to a 
person in deceased's condition, since 
such allegations relate to the is¬ 
sues of contributory negligence.— 
Osterlind v. Hill, 160 N.E. 301, 263 
Mass. 73, 56 A.L.R. 1123. 

In Indiana, under Acts 1899 p 58 c 
41, Burns St.Annot.l914 § 362, an al¬ 
legation of freedom from contribu¬ 
tory negligence is not required in an 
action for death.—^Michigan Cent. R. 
Co. V. Spindler, 5 N.E.2d 632, 211 Ind. 
94. 108 A.L.R. 1307, superseding 

Michigan Cent. R. Co. v. Spindler, | 
App., 1 N.E.2d 305—^Baltimore, etc., 
R. Co. V. Abbegglen, 84 N.E. 566, 
41 Ind.App. 603—17 C.J. P 1283 note 
II {;a]—45 C.J. P 1106 notes 29, 30. 
Burden of proof see infra | 80. 

Plea or answer see infra § 76. 

38. Idaho.—^Whiffin v. Union Pac. 

R. Co., 89 P.2d 540. 

Ind._Holstine v. Director General 
of Railroads, 134 N.E. 303, 77 Ind. 
App. 582. 

Negligence of parent 

In action by parent for death of 
child on railroad track, as a matter 
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of pleading, simple fact that child, 
which was nineteen months old, was 
in such place of danger, was not pre¬ 
sumptive evidence of negligence of 
parents, since, if plaintiff failed to 
do something that reasonably pru¬ 
dent person should have done for 
protection of child, that was matter 
of defense.—^Holstine v. Director 
General of Railroads, supra, 

39. U.S.—Swett V. Givner, D.C.Ill., 

5 F.Supp. 739. 

Ill.—Holden v. Schley, 190 N.E. 80, 
355 Ill. 545, reversing 271 Ill.App. 
159—Crawford v. Bauer-Johnson 

6 Co., 269 Ill.App. 185. 

40. Ind.—^Pittsburgh, etc., R. Co. v- 
Burton, 37 N.E. 150, 38 N.E. 594, 
139 Ind. 357—^Indiana Mfg. Co. v. 
Millican, 87 Ind. 87. 

41. Ind—Ohio, etc., R. Co. v. Pearcy, 
27 N.E. 479, 128 Ind. 197. 

Ohio.—Lake Shore, etc., R. Co. v- 
Andrews, 14 Ohio Cir.Ct. 564, 8 
Ohio Cir.Dec. 73, reversed on oth¬ 
er grounds 51 N.E. 26, 58 Ohio St. 
426. 

Allegation of want of knowledge of 
defect or danger generally see the 
C.J.S. title Negligence § 194, also 
45 C.J. p 1109 note 67-p 1110 note 
80. 

42. Ky.—Becker v. Crow, 7 Bush 
198. 

43. U.S.—^Arteaga v. Allen, C.C.A. 
Ga., 99 F.2d 509. 

Iowa.—Bennett v. Atchison, T. & 
S. F. Ry. Co., 183 N.W. 424, 191 
Iowa 1333. 

17 C.J. p 1287 note 60. 

A petition by a mother for dam¬ 
ages for death of her son must not 
only show that deceased son con¬ 
tributed substantially or materially 
to her support, but that .she was de¬ 
pendent on him to appreciable or ma- 
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loss, or injury, as stated infra § 74, must be alleged 
or facts stated from which it reasonably may be in¬ 
ferred; but, if such dependency, loss, or injury is 
not essential to the right of action, it need not be 
alleged.^^ A general allegation of dependency is 
sufficient, without alleging in what way plaintiff was 
dependent on dece'ased.^^ 

Description of decedent. When essential to the 
right of action, as explained supra § 13 et seq, or 
necessary to raise the inference of dependency, as 
explained” supra § 33, or of pecuniary loss, as ex¬ 
plained supra § 26, the fact that decedent was an 
adopted son or daughter,'^® an adult^"^ leaving no 
widow or children surviving him,^^ a minor,^^ an 
emancipated minor,an unmarried personal leav¬ 
ing no widow or children surviving him,^^ a resi¬ 
dent, ^ 3 01 ” a nonresident,^ust be shown in the 

statement of the cause of action to bring the case 
within the statute; otherwise such allegations are 

not necessary.55 

Kinship or relationship to beneficiary. Likewise, 
when essential to the right of action, as explained 
supra § 32 et seq, or necessary to raise the infer¬ 


ence of dependency, as explained supra § 32, or of 
pecuniary loss, as explained supra § 26, the kinship 
or relationship of decedent to the beneficiary or ben¬ 
eficiaries for whose benefit the action is brought 
should be alleged or appear from the facts stated ;56 
otherwise not.5'^ 

Legitimacy of a decedent son or daughter need 
not be alleged, 58 as this is a matter of defense to 
be alleged by defendant, as stated infra § 76. 

Deceased an employee or servant. It is not nec¬ 
essary to allege that deceased was not an employee 
of defendant, although the statute gives no right 
of action for the death of employees nor need a 
complaint in an action by parents for the death of 
their minor child aver that the child was the serv¬ 
ant of the parents.5 

§ 68. - Act or Omission Causing Death 

a. In general 

b. Willful act or omission, etc. 

c. Place of injury 

d. Cause of action in decedent 


terial degree for such support.— 
Clements v. Pollard, 186 S.E, 587, 
53 Ga.App. 544. 

Allegations of dependency held suf¬ 
ficient 

XT.S.—Self V. Sinclair Refining Co., 
C.C.A.Fla., 69 P.2d 948. 

Ga.—Central of Georgia Ry. Co. v. 
Goens, 119 S.E. 669, 30 Ga.App. 
770. 

Allegations held insnf&cient 
Tex.—Missouri, K. & T. R, Co. v. 
Jordan, Civ.App., 2 S.W.2d 312. 

Allegation held speculative 

An allegation that deceased’s fa¬ 
ther and mother depended on him for 
their support in their old age “when 
they will he unable to care for them¬ 
selves” should be stricken on demur¬ 
rer, as being speculative and afford¬ 
ing no basis for recovery.—Central 
of Georgia Ry. Co, v. Goens, 119 S. 
E. 669, 30 Ga.App. 770. 

44. U.S.—Brennan v. Molly Gibson 
Cons. Min., etc., Co., C.C.Colo., 44 
F. 795. 

Ill.—Paul V. Weber, 223 Ill.App. 
257. 

17 C.J. p 1287 note 62. 

45. Ga.—^Augusta R. Co. v. Glover, 
18 S.E. 406, 92 Ga, 132. 

45- Ga.—^Atkinson v. Yarborough, 
80 S.E. 29, 13 Ga-App. 781. 

Ind.—Citizens' St. R. Co. v. Willoe- 
by, 43 N.E. 1558, 15 Ind.App. 312. 
Right to recover for death of adopt¬ 
ed child see supra § 32. 

47. Idaho.—Palmer v. Utah, etc., R. 
Co., 13 P. 425, 2 Idaho, Hash., 315, 
appeal dismissed 11 S.Ct. 1031, 140 
U.S. 704, 35 L.Ed. 602. 


48. Mo.—^Johnson v. Dixie Min., etc., 
Co., 187 S.W. 1, affirming 156 S.W. 
33, 171 Mo.App. 134. 

49. Idaho.—^Palmer v. Utah, etc., R. 
Co., 13 P. 425, 2 Idaho, Hash., 315, 
appeal dismissed 11 S.Ct. 1031, 
140 U.S* 704, 35 L.Ed. 602. 

Mo.—Baird v. Citizens’ R. Co., 48 
S.W. 78, 146 Mo. 265. 

17 C.J. p 1288 note 70. 

Where the petition alleges that 
decedent was *'an infant . . . 
years of age” and does not state 
that he was defective in any way, 
he must be considered as normal and 
barely under twenty-one years of 
age.—Sgae’s Adm’r v. Creech Coal 
Co., 240 S.W. 42, 194 Ky. 415. 

50. Ind.—Wabash R. Co. v. Mc¬ 
Daniels, 107 N.E. 291, 183 Ind. 104 
—Berry v, Louisville, etc., R. Co., 
28 N.E. 182, 128 Ind. 484. 

51. Mo.—Baird v. Citizens’ R. Co., 
48 S.W. 78. 146 Mo. 265—^Elliott v. 
Water, Light & Transit Co., App., 
245 S.W. 568. 

17 C-J. p 1288 note 72. 

Pact that minor is unmarried 

(1) Where a parent may recover 
for the death of a minor child, of 
marriageable age, only where the 
child is unmarried, a parent’s com¬ 
plaint for the death of such a child 
must allege that he was unmarried. 
—^Pyle V. City of Columbia, Mo.App., 
263 S.W. 474—^Robison v. Ploesch 
Const. Co., Mo.App., 242 S.W. 421— 
17 C.J. p 1288 note 72 [a]. 

(2) An averment that deceased 
was unmarried is not necessary 
where the petition alleged that the 
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child was six years of age.—Baird v. 
Citizens’ R. Co., 48 S.W. 78, 146 Mo. 
265. 

52. Mo.-r-Elliott V. Water, Light & 
Transit Co., App., 245 S.W. 568. 

17 C.J. p 1288 note 73. 

53. Kan.—^Walker v. O’Connell, 52 
P. 894, 59 Kan. 306. 

Okl.—Oklahoma Gas, etc., Co. v. 
Lukert, 84 P. 1076, 16 Okl. 397. 

54. Kan.—^Walker v. O'Connell, 52 
P. 894, 59 Kan. 306. 

Okl.—Oklahoma Gas, etc., Co. v. 
Lukert, 84 P. 1076, 16 Okl. 397. 

55. U.S.—Brennan v. Molly Gibson 
Cons. Min., etc., Co., C.C.Colo.^ 44 
P. 795. 

Tenn.—Bledsoe v. Stokes, 1 Baxt. 
312'. 

56. U.S.—Swift V. Johnson, Minn,, 
138 F. 867, 71 C.C.A. 619, 1 L.R.A., 
N.S., 1161. 

17 C.J. p 1288 note 81. 

57. Minn.—Lahti v. Oliver Iron Min. 
Co., 118 N.W. 1018, 106 Minn. 241. 

17 C.J. p 1288 note 82. 

58. U.S.—Swift V. Johnson, Minn., 
138 F. 867, 71 C.C.A 619, 1 L.R. 
A.,N.S., 1161. 

Miss.—Louisville, etc., R. Co. v. 

Thomas, 40 So. 257, 87 Miss. 600. 
Right to recover for death of il¬ 
legitimate child see supra § 35. 

59. Ky.—Louisville, etc., R. Co. v. 
Smith, 9 S.W. 493, 87 Ky. 601, 10 
Ky.L. 514. 

17 C.J. p 1288 note 85. 

60. Mo.-—Bellamy v. Whitsell, 100 
S.W. 514, 123 Mo.App. 610. 



25 C.J.S. 

a. In G-eneral 

The wrongful act, default, or negligence of the de¬ 
fendant by reason of which the deceased sustained an 
injury which caused his death, and constituting the stat¬ 
utory cause of action, must be alleged with reasonable 
particularity. Ordinarily, however, the exact language 
of the statute characterizing the act or negligence need 
not be followed. 

The wrongful act, default, or negligence of de¬ 
fendant or defendants, where more than one person 
is implicated therein,by reason of which decedent 
sustained injury which caused his death, must be 
alleged with a reasonable degree of particularity, 
so as to inform defendant of the exact nature of the 
action and enable him to prepare his defense.^s All 
of the material facts should be alleged as constitut¬ 
ing one cause of action, although they comprise a 
number of cooperating acts and omissions, some of 
which are willful or intentional, and others mere 
negligence and several distinct acts of negligence 
may be charged in the same paragraph of the com- 
plaint.^5 Ordinarily, it is sufficient if the declara- 


§ 68 

tion, complaint, or petition states facts showing 
death caused by wrongful act, default, or negligence 
of defendant,®^ at least against a general demur¬ 
rer.®'^ Less particularity is required wuth respect 
to matters wffiich from thdr nature are more with¬ 
in the knowledge of defendant than of plaintiff,®^ 
and in such cases a general allegation of negligence 
may be sufficient when the general circumstances 
under which the injury occurred are also sufficiently 
set forth but if, such circumstances are omit¬ 
ted, or the allegations are so general as to fail to 
inform defendant of the nature of the demand with 
sufficient particularity to enable him to prepare his 
defense, the declaration or complaint will be sub¬ 
ject to demurrerThe exact language of the stat¬ 
ute used in characterizing the wrongful act need not 
be followed it will be sufficient if the allegatio-ns 
are such as clearly import the wrongful act or neg¬ 
ligence indicated by the statute,'^2 2 ,n allegation 

of facts showing that defendant owed a legal duty 
to deceased which it failed to discharge,'^2 that 
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61. Minn.—Sworski v. Colman, 283 
N.W. 778, 204 Minn. 474, 

Concert of action or unity of de¬ 
sign held not alleged.—Sworski v. 
Colman, supra. 

62. U.S.—S. H. Kress & Co. v. Lind¬ 
sey, C.C.A.Miss., 262 F. 331, 13 A. 
L.R, 1170, 

Cal.—Johnson v. Union Furniture 
Co., 87 P.2d S17, 31 Cal.App.2d 
234. 

G-a,—Edwards v. Southern Ry. Co., 
184 S.E. 370, 52 Ga.App, 557. 
Mo.~Braun v. Riel, 40 S.W:2d 521, 
80 A.L.R. 875. 

N.Y.—Gillespie v. Tilton, 279 N.T.S. 

65, 243 App.Div. 860. 

17 C.J. p 1279 note 60. 

Bate of accident held sufficiently 
alleged.—Crawford v. Bauer-Johnson 
& Co., 269 IlLApp. 185. 

Violation of child labor law held 
sufficiently alleged.—Ivey v. Railway 
Fuel Co., 99 So. 177, 211 Ala. 10. 

63. Fla.—Duval v. Hunt, 15 So. 876, 
34 Fla. 85. 

17 C.J. p 1279 note 61. 

64. Ohio.—Schweinfurth v. Cleve¬ 
land, C. C. & St. L. R. Co., 54 N. 
E. 89, 60 Ohio St. 215. 

Every ground of negligence relied 
on for recovery must be set out in 
the declaration.—Slaney v. Cromwell, 
D.C.Mass., 38 F.2d 304. 

Eegligence causing insanity and 
suicide 

Petition alleging that plaintiff's 
husband received head injury by de¬ 
fendant’s negligence in hitting him 
with automobile, causing him to be¬ 
come insane, and that he killed him¬ 
self as result of such insanity, and 
that his death was proximately 
caused by the alleged negligence, 

25 C.J.S.—75 


stated cause of action for husband's 
death.—Elliott v. Stone Baking Co., 
176 S.E. 112, 49 Ga.App. 515. 

65. Ind.—^Pittsburgh, etc., R. Co. v. 
Ervington, 108 IST.E. 123, 59 Ind. 
App. 371. 

66. Ala.—Ivey v. Railway Fuel Co., 
99 So, 177, 211 Ala. 10—Burnwell 
Coal Co. V. Setzer, 67 So. 604, 191 
Ala. 398. 

Cal.—Drouillard v. Southern Pac. 

Co., 172 P. 405, 36 Cal.App. 447. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

La.—Rush V. Town of Farmerville, 
101 So. 243, 156 La. 857. 

17 C.J. p 1279 note 63. 

Action by decedent continued by 
beneficiaries 

La.—^Hughes v. Hartford Accident 
& Indemnity Co., App., 195 So. 
81. 

67. Tex.—St. Louis, etc., R. Co. v. 
Sizemore, 116 S.W. 403, 53 Tex. 
Civ. App. 491, 

17 C.J. p 1279 note 64. | 

Wrongvful shooting 

Complaint that defendant wrong¬ 
fully caused death of plaintiff’s in¬ 
testate by wrongfully shooting him 
with a pistol, whether intentionally 
or negligently, and as proximate con¬ 
sequence of which wrongful shoot¬ 
ing plaintiff’s intestate died, is not 
demurrable.—^Drummond v. Drum¬ 
mond, 102 So, 112, 212 Ala. 242. 

68. Ala,—Louisville, etc., R. Co. v. 
Jones, 3 So. 902, 83 Ala. 376. 

Mo,.—Lee v. Knapp, 56 S.W. 458, 155 
Mo. 61Q. 

69. Mass.—^Willey v, Boston Elec¬ 
tric Light Co., 46 K.E. 395, 168 
Mass. 40, 37 L.R.A. 723. 

17 C.J. p 1279 note 67. 


Kegligeuce in management of train 
sufficiently charged 
Tenn.—Illinois Cent. R. Co. v. Davis, 
58 S.W. 296, 104 Tenn. 442. 

17 C.J. p 1279 note 67 [e]. 

70. Ga.—Edwards v. Southern Ry. 
Co., 184 S.E. 370, 52 Ga.App. 557. 

N.C.—Conley v. Richmond, etc., R 
Co., 14 S.E. 303, 109 N.C. 692. 

17 C.J. p 1280 note 68. 

71. Colo.—^Denver, eta, R. Co. v. 
Frederic, 140 P. 463, 57 Colo. 90. 

17 C.J. p 1280 note 69. 

72. Ala.—Ivey v. Railway Fuel Co., 
99 So. 177, 211 Ala. 10. 

Tex.—Sid Westheimer Co. v. Finer, 
Civ.App., 240 S.W. 985, affirmed, 
Com.App., 263 S.W. 578. 

17 C.J. p 1280 note 70. 

Omission of “wrongful” 

A count alleging that deceased 
was run over by an automobile in a 
street intentionally or willfully by 
defendant or his agent, or servant 
was sufficient to show by implication, 
if not expressly, that the killing was 
wrongful and was not done in jus¬ 
tification or in self-defense, although 
the word “wrongful” was not used. 
—Massey v. Pentecost, 90 So. 866, 
206 Ala. 411. 

73. Ala.—^Drummond v. Drummond, 
102 So. 112, 212 Ala. 242—Ivey v. 
Railway Fuel Co., 99 So. 177, 211 
Ala. 10—Supreme Lodge of the 
World, Loyal Order of Moose, v. 
Gustin, 80 So. 84, 202 Ala. 246. 

Ill.—Burns v. O’Hair, 261 Ill.App. 
454—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

S.D.—Ulvig V. McKennan Hospital, 
229 N.W. 383, 56 S.D. 509. 

17 C.J. p 1280 note 71. 
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injury proximately resulted from defendant’s breach 
of such a duty.'^^ 

Acts not negligence per se. Where the acts com¬ 
plained of do not, of themselves, constitute negli¬ 
gence, and the attending circumstances are essential 
to show neglect, such circumstances must be al¬ 
leged but, when such facts are sufficiently plead¬ 
ed, it is not necessary to allege that they consti¬ 
tute negligence, if a conclusion of negligence may 
fairly be drawn from the allegations.'^® 

Knowledge of defendant. Where knowledge on 
the part of defendant of a defect causing the acci¬ 
dent or injury,or other matter,'^^ is an essential 
element of the cause of action, such knowledge must 
be alleged; but such an allegation is unnecessary 
where defendant is liable in the absence of knowl¬ 
edge,or where, from the facts stated, the law 
will imply knowledge on the part of defendant.®® 

Pacts must "be allegfed which, if 
proved, establish the breach of a 
legal duty owed by defendant to de¬ 
ceased.—Osterlind v. Hill, 160 N.E. 

301, 263 Mass. 73, S6 A.L.K. 1123. 

Where death is the result of ueg*- 
llgeuce, the complaint should show 
such a relation between the parties 
as to raise a duty from one to the 
other, whereupon a general averment 
of negligence is sufficient to show a 
failure of duty.—Drummond v. 

Drummond, 102 So. 112, 212 Ala. 

'242. 

Allegations insufficient 
Ill.—Bahr V. National Safe Deposit 
Co., 137 IlLApp. 397, affirmed 84 
N.E. 717, 234 Ill. 101. 

Ky.—Maxwell’s Adm'x v. Louisville 
& N. R. Co., 47 S.W.2d 1023, 243 
Ky. 190. 

74. Ala,—^Drumipond v. Drummond, 

,102 So. 113, 312 Ala. 242. 

Ill.—Scharfen^tein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

Tenn.—Whitlow v. Nashville, etc., R. 

Co., 84 S*W. 618, 114 Tenn. 344, 68 
L.R.A. 503. ' 

Vt.—McLeod v. Connecticut, etc., R. 

Co., 6 A. 648, 58 Vt. 727. 

17 C.J. p 1281 note 72. 

75. Miss.—Meyer v. King, 16 So. 

245, 72 Miss. 1, 35 L.R.A. 474. 

Mo.—^Rushenbferg v. St. Louis, etc., 

R. Co., 19 S.W. 216, 109 Mo. 112. 

17 C.J. p 1281 note 74. 

78. Tex.—San Antonio St. R. Co. v. 

Cailioutte, 15 S.W. 390, 79 Tex. 

341. 

77. U.S.—S. H. Kress & Go. v, Lind¬ 
sey, C.C.A.Miss., 262 F. 331, 13 

A.L.R. 1170. 

17 C.J. p 1282 note 87. 

Grerms in shaving brush 
To recover for the death of a 


b. Willful Act or Omission, Etc. 

When necessary, under the statute,,the act or omis¬ 
sion must be alleged to have been gross, willful, malici¬ 
ous, or wanton. 

Where the statute under which the action is 
brought makes gross negligence, willful neglect, a 
malicious act, a wanton act, or a willful act, on the 
part of defendant, essential to a recovery, as ex¬ 
plained supra § 23, such negligence®^ or act®2 must 
be alleged, or facts set forth which show a willful 
or wanton act or omission on the part of defend¬ 
ant,®-® but the use of the terms “gross,” “reckless,” 
or “wanton,” in describing the act or omission, gen¬ 
erally are not sufficient to make the action one for 
willful injury.®^ However, unless necessary to 
bring the case within the purview of the particu¬ 
lar statute under which the action is brought, such 
words as “gross,” “reckless,” “wanton,” “willful,” 
and the like, are not necessary in describing the 
wrongful act or negligence, and may be regarded as 
surplusage.®^ Moreover, where the mere fact that 

82, U.S.—Cleveland, etc., R. Co. v. 
Tartt, Ill., 64 P. 823, 12 C.C.A. 
618, reversed on other grounds 99 
P. 369, 39 C.C.A. 568, 49 L.R.A. 
98. 

Ala.—Louisville & N. R. Co. v. Scott, 
132 So. 29, 222 Ala. 323. 

17 C.J. p 1281 note 82. 

Allegations held sufficient 
Ala.—Louisville & N. R. Co. v. Scott, 
supra. 

83, Ill.—Van Meter v. Gurney, 240 
Ill.App. 165. 

17 C.J. p 1281 note S3. 

Willful killing sufficiently charged 
La.—Smith v. Haas, 119 So. 489, 9 
La.App. 147. 

Willful killing not sufficiently al¬ 
leged 

Ind.—Sherfey v. Evansville, etc., R. 

Co., 23 N.E. 273, 121 Ind. 427. 

17 C.J. p 1281 note 83 M. 

A petition for death by sbootingr 
although not using the word “inten¬ 
tionally,” is sufficient where the lan¬ 
guage used may be construed as 
charging that the wrongful killing 
was intentionally done, necessarily 
including “malice” in the sense in 
which the term is used in the law.— 
Gray v. Earls, 250 S.W. 567, 298 Mo. 
116. 

84. tJ.S.—Cleveland, etc., R. Co. v. 
Tartt, Ill., 64 F. 823, 12 C.C.A. 618, 
reversed on other grounds 99 P. 
369, 30 C.C.A. 568, 49 L.R.A. 98. 

17 C.J. p 1281 note 83 [c]. 

85. Conn.—Shiembob v. Ringling, 
160 A. 429, 115 Conn. 62. 

17 C.J. p 1281 note 85. 

lu an action to recover for the neg¬ 
ligent death of a trespasser, an al¬ 
legation that an employee of de¬ 
fendant willfully or wantonly struck 
the trespasser is unnecessary, since 


customer of a dealer selling a shav¬ 
ing brush containing anthrax germs, 
it must appear from the complaint 
that the dealer knew of the infection 
in the brush or was guilty of some 
negligence, and a complaint which 
merely alleges breach of warranty 
cannot be treated as one under the 
statute.—S. H. Kress Co. v. Lind¬ 
sey, C.C.A.Miss., 262 F. 331, 13 A.L. 
R. 1170, 

Allegations held sufficient 

Mich.—Storrs v. Grand Rapids, 68 N. 

W. 258, 110 Mich. 483. 

17 C.J, p 1282 note 87 [b]. 

78- Tex.—Gulf, etc., R. Co. v. Vieno, 
26 S.W. 230, 7 Tex.Civ.App. 347. 

17 C.J. p 1282 note 88. 

78. Ind.—Ohio, etc., R. Co. v. Pear- 
cy, 27 N.E. 479, 128 Ind. 197. 

N.C,—^Warner v. Western North dar- 
olina R. Co., 94 N.C. 250, 

17 C.J. p 1282 note 89. 

80. Ind.—Elwood Electric St. R. Co. 
V. Ross, 58 N.E. 535, 26 Ind.App. 
258. 

N.C.—^Warner v. Western North Car¬ 
olina R, Co., 94 N.C. 250. 

17 C.J. p 1282 note 90. 

81. Ky.—Coleman v. Kentucky Cent. 
R. Co., 33 S.W. 945, 17 Ky.L. 1145, 

Tex.—Chronister Lumber Co. v. Wil¬ 
liams, Civ.Apil., 28 S.W.2d 844, 
conforming to answer to certified 
questions 288 S.W. 402, 116 Tex. 
207. 

17 C.J. p 1281 note 81. 

Willful neglect sufficiently charged 
Ky.—Chiles v. Drake, 2 Mete. 146. 

17 C.J. p 1281 note 81 [c]. 

WiUful neglect not sufficiently 
charged 

Ky.—Jacobs v. Louisville, etc., R. Co., 
10 Bush 263. 

17 C.J. p 1281 note 81 [a],. 
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a killing was intentional or willful does not make 
it wrongful, as explained supra § 23, the complaint 
must do more than show that the killing was will¬ 
ful or intentional.86 An allegation of willful neg¬ 
lect or willful negligence includes all inferior de¬ 
grees of negligence but a declaration for willful, 
wanton, and reckless misconduct does not state a 
cause of action, under a statute giving a remedy for 
death by negligence.^S 

c. Place of Injury 

The state or place where the injury occurred should 
be alleged, when essential to the cause of action. 

The state in which the inj*ury occurred must of 
course be alleged where the action is brought in 
another state.^^ Where the action is brought in 
the state where the injury occurred, it is not nec¬ 
essary to allege that the accident occurred in that 
state, when the declaration or complaint sets out a 
good cause of action without such allegation,®^ as 
where it shows that it might have occurred within 
the state,® 1 or where it names a place which is ju¬ 
dicially recognized to be within the state ;®2 but 
this rule cannot be applied where, under the provi¬ 
sions of the particular statute, the place of the in¬ 
jury is material to the right of recovery.®® 

d. Cause of Action in Decedent 

When essential to the cause of action, the act or 
omission must be aileged as being such as would have 
supported an action by the decedent. 

Where, under the particular statute, the act or 
omission resulting in death must be such as would 


§ 70 

have supported an action by decedent if he had not 
died, as stated supra § 24, plaintilf’s pleading must 
of course state facts which will bring the case with¬ 
in the statute,®4 but it need not allege in terms that, 
if death had not ensued, the person injured would 
have had a right of action.®^ 

§ 69. - Death of Injured Person 

The death of the person injured as a proximate re¬ 
sult of the wrongful act, neglect, or default charged 
must be alleged. 

To bring the case within the statute, requiring 
death as a proximate result of the injury as essen¬ 
tial to the cause of action, as explained supra § 25, 
the death of the person injured, and that such death 
was proximately caused by the wrongful act, neg¬ 
lect, or default charged®® must be alleged and 
proved. It should be alleged either directly, or by 
the pleading of facts showing, that the alleged 
wrongful act or neglect was a direct, proximate, or 
efficient cause of the death.®^ Where the time of 
death of the person injured is material, as stated 
supra § 22, this fact must be alleged and proved;®® 
and this is true also where the right of action is 
dependent on instantaneous death of decedent,®® or 
on the existence of an interval of suflering between 
his injury and his death.^ 

§ 70. - Statute Giving Right of Action 

If the facts alleged are sufficient to bring the case 
within the statute on which the action is based, it is 
not necessary to set forth or refer to the statute, except 
where it is a statute of a foreign state. 


when the presence of the trespasser 
is kr^own a duty arises to use ordi¬ 
nary care to prevent injuring him.—- 
Shiembob v. Kingling, 160 A. 429, 115 
Conn. 62. 

86 . Ala.—Massey v. Pentecost, 90 
So. 866, 206 Ala. 411. 

Complaint held demurrable 
Ala.—Kuykendall v. Edmondson, 87 
So. 882, 205 Ala. 265. 

87. Ky.—Claxton v. Lexington, etc., 
R. Co., 13 Bush 636—Louisville, 
etc., R. Co. V. Case, ,9 Bush 728. 

88. Mass.—Poynes v. ISTew York 
Cent. Railroad, 177 N.E. 119, 276 
Mass. 89. 

89. Tenn.—Hobbs v. Memphis, etc., 
R. Co., 12 Heisk. 526. 

17 C.J. p 1282 note 92. 

^ Tenn.—^Hbbbs v. Memphis, etc., 
R. Co., supra. 

17 C.J. p 1282 note 93. 

91. Tenn.—Hobbs v. Memphis, etc., 
R. Co., supra. 

92. Wis.—^Woodwgxd v. Chicago, 
etc., R. Co,, 21 Wis. 309. 


93. Mass.—^Allerton v, Boston, etc., 
R. Co., 15 N.E. 621, 146 Mass. 241. 

17 C.J. p 1282 note 96. 

94. Mo.—^Huckleberry v. Missouri 
Pac. R. Co., 26 S.W.2d 980, 324 
Mo. 102'5. 

Ohio.—Lima Electric Light, etc., Co. 
V. Deubler, 7 Ohio Cir.Ct. 185, 3 
Ohio Cir.Dec. 720. 

R.I.—^Edmands v. Olson, 9 A.2d 860. 
Sufficiency of allegation 

In action under such a statute 
declaration need not allege the 
wrongful act any more fully or pre¬ 
cisely than would have been neces¬ 
sary had deceased lived and brought 
same form of action for injuries sus¬ 
tained.—Edmands v. Olson, supra. 

95. Md.—Philadelphia, etc., R. Co. 
V. State, 58 Md. 372. 

17 C.J. p 1282 note 99. 

96. Ala.—^Drummpnd v. Drummond, 
102 So. 112, 212 Ala. 242. 

Ind.—Louisville, etc., R. Co. v. 
Thompson, 8 N.E, 18. 9 N.E. 357, 
107 Ind. 442, 57 Am.R. 120. 

17 C.J. p 1282 notes 2, 3. 

97. Cal.—Johnson v. Union Purni- 
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ture Co., 87 P.2d 917, 31 Cal.App. 
2d 234. 

Ill.—Denton v. Midwest Dairy prod¬ 
ucts Corporation, 1 N.E.2d 807, 284 
Ill.App. 279. 

R.L—Edmands v, Olson, 9 A.2d 860. 
Allegations held insufficient 
Cal.—J ohnson v. Union Furniture 
Co., 87 P.2d 917, 31 CaLApp.2d 234. 
17 C.J. p 1282 note 2 [aj. 

98. Ill.—Coffin V. Greer College of 
Motojing, 248 IlLApp. 584—Luka 

V. Behn, 225 IlLApp. 106. 

N.D.—Willard v. Mohn, 139 N.W. 979, 
24 N.D. 386, 890. 

Declaration held sufficient 
Ill.—Ramsey v. Mansell, 233 Ill.App. 
373. 

99 .1 Me.—Carrigan v. Stillwell, 54 
A. 389, 97 Me. 247. 61 L.R.A. 163. 
1. S.D.—Belding v. Black Hills, etc., 
R. Co., 53 N.W. 750, 3 S.D. 369, 
Wis.—Johnson v. Eau Claire, 135 N. 

W. 481, 149 Wis. 194. 

Averment of interval of few minutes 
sufficient 

Wis.—Klann v. Minn, 154 N.W. 996, 
161 Wis. 517. 

17 C.J. p 1282 note 7 Ca], 
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As a general rule it is not necessary, in the decla¬ 
ration, complaint, or petition, to set forth or refer 
to the statute of the forum under which the action 
is brought, where sufficient facts are pleaded to 
bring the case within the statute,^ even though the 
cause of action is stated defectively and the same 
rule applies where the action is brought in a state 
court under the Federal Employers’ Liability Act,^ 
or where the action is brought in a federal court 
under a state statute and the fact that reference 
is actually made to the wrong statute,^ or to the 
wrong section of a statute*^ does not vitiate the plead¬ 
ing. 

It has been held that a petition may be drawn 
in the alternative so as to show a cause of action ei¬ 
ther under the Federal Employers^ Liability Act or 
under a state statute, or even an action at common 
law, the liability depending on the development of 
the facts on the trial for the cause to be selected,^ 
and that, although the pleading does not bring the 
case within the act, yet if the evidence admitted with¬ 
out objection does, defendant’s right to object that 
plaintiff cannot maintain the action under the state 
statute is not waived,^ and the case must proceed as 


if brought under the federal act^*^ 

Foreign statutes. Since the courts of one state 
do not take judicial notice of the statutes of another 
state, as explained in the C.J.S. title Evidence § 19, 
also 23 C.J. p 133 note 29-p 134 note 33, if the ac¬ 
tion is brought in a state where the injury did not 
occur, plaintiff must allege and prove the existence 
of a statute of the state where the injury occurred 
permitting such an action,and that it was in 
force at the time of the injury causing death 
but it is not necessary that the statute should be 
set out in hsec verba,^^ nor is it necessary to set 
forth the decisions of the foreign state under such 
statute.^^ In the absence of an allegation of the 
statute of the foreign state, it will be presumed that 
plaintiff’s right of recovery in such state is gov¬ 
erned by the common law,i5 and since, as stated 
supra § 13, a cause of action for injuries resulting 
in death does not exist at common law, the declara¬ 
tion or complaint does not state facts sufficient t© 
constitute a cause of action, and is subject to de¬ 
murrer;'^® and if it appears, from the lack of such 
averment and proof, or from proof by defendant, 
that the laws of the state where the injury occurred 


2. Ala.—Ivey v. Railway Fuel Co„ 
99 So. 177, 211 Ala. 10. 

Mich.—Susich v. Michigran Consol. 
Gas Co., 291 KT.W. 26, 292 Mich. 
612. 

17 C.J. p 12S3 note 16, 

3. Allegringr excessive damages 

A declaration which states intes¬ 
tate as engaged in interstate com¬ 
merce and alleges damages in' ex¬ 
cess of the amount allowed under 
the state statute does not bar a re¬ 
covery under such statute if the 
facts alleged set forth a cause of 
action, even though stated defective¬ 
ly.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190. 

4L U.S.—^Missouri, etc., R. Co. v. 
Wulf, Tex., 33 S.Ct. 136, 226 U.S. 
570, 67 L.Ed, 355, Ann.Cas.l914B 
134. 

Ark.—St. Louis, etc., R. Co. v. Has- 
terly, 135 S.W. 874, 98 Ark. 240, 
reversed on other grounds 33 S. 
Ct. 703, 228 U.S, 702, 57 L.Ed. 
1071. 

17 C.J. p 1283 note 17. 

5. U.S.—Williams v. Scaife, D.C.N. 

J., 227 P. 922. 

17 C.J. p 1283 note 18. 

6- U.S.—^Missouri, etc., R. Co. v. 
Wulf, Tex., 33 S.Ct. 135, 226 U.S. 
670, 57 L.Ed. 356, Ann.Cas.l914B 
134. 

7. Mo.—^Hegberg v. St. Louis, etc., 
R. Co., 147 S.W. 192, 164 Mo.App. 
514—Ervin v. St. Louis, etc., R. 
Co., 139 S.W. 498, 158 Mo.App. 
1, 56. 

17 C.J. p 1283 note 20. 


8. Tex.—San Antonio, etc., R. Co. 
V. Littleton, Civ.App., 180 S.W. 
1194, 

9. Colo.—Denver, etc., R. Co. v. Wil¬ 
son, 163 P. 857, 62 Colo. 492. 

10. U.S.*—Toledo, etc., R. Co. v. 
Slavin, Ohio, 35 S.Ct. 306, 236 U. 
S. 454, 59 L.Ed. 671. 

17 C.J, p 1284 note 29. 

11. Ga.—Savannah, P. & W. Ry. Co. 
V, Evans, 49 S.E. 308, 121 Ga. 391 
—Newsome v, Russell, 162 S.E. 
310, 44 Ga.App. 310. 

Mo.—Rositzky v. Rositzky, 46 S.W. 
^2d 591, 595, 329 Mo. 662, quoting 
Corpus Juris—Gibson v. Chicago 
Great Western Ry. Co., 125 S.W. 
453, 225 Mo. 473—Connole v. Floyd 
Plant Food Co., App., 96 S.W.2d 
655. 

Ohio.—^Louisville & N. R. Co. v. 
Greene, 149 N.E. 876, 113 Ohio St. 
546. 

Pa.—Smith v. Pennsylvania R. Co., 
156 A. 89, 91, 304 Pa. 294, citing 

Corpus Juris. 

Tenn.—Parsons v. American Trust & 
Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

Vt.—Wellman v. Mead, 107 A. 396, 93 
Vt. 322.1 

17 C.J. p 1283 note 21. 

Beatli on ship iu foreign waters 
N.T.—Geraci v. Cunard S. S. Co., 200 
N.Y.S. 132, 120 Misc. 607. 

17 CJ. p 1283 note 21 [d]. 

Foreign administrator, in estab¬ 
lishing right of action for death in 
foreign jurisdiqtion, must plead res 
gestae of case and law tinder which 
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he claims his right.—Ferguson v. 
Harder, 252 N.T.S. 783, 141 Misc. 
466. 

Allegation held sufficient 
Tenn.—Parsons v. American Trust & 
Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

17 C.J. p 1283 note 21 [bL 

12. U.S.—Swett V. Givner, D.C.Ill., 
5 P.Supp. 739. 

13. Ark.—St. Louis, etc., R. Co. v. 
Haist, 72 S.W. 893, 71 Ark. 258, 100 
Am.S.R. 65. 

Del.—^Daniels v. Philadelphia, etc., R. 

Co., 83 A. 19, 26 Del. 286. 

Mo.—Rositzky v. Rositzky, 46 S.W. 
2d 591, 595, 329 Mo. 662, quoting 

Corpus Juris. 

14. Ohio.—Lake Shore, etc., R. Co. 
V. Andrews, 14 Ohio Cir.Ct. 564, 8 
Ohio Cir.Dec. 73, reversed on other 
grounds 51 N.E. 26, 58 Ohio St. 
426. 

15. Ga.—Newsome v. Russell, 162 S. 
E. 310, 44 GaApp. 510. 

17 C.J. p 1284 note 23 [c]. 

16. Ga.—^Newsome v. Russell, 162 S. 
E. 310, 44 Ga.App. 510. 

Mo.—Rositzky v. Rositzky, 46 S.W.2d 
591, 329 Mo. 662—Connole v. Floyd 
Plant Food Co., App., 96 S.W.2d 
655. 

Ohio.—Louisville & N. R. Co, v. 
Greene, 149 N.E. 876, 113 Ohio St. 
546. 

Vt—Wellman v. Mead, 107 A. 396, 93 
Vt 322. 

17 C.J. p 1283 note* 21 [c]. 
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provide for no such action, the suit must be dis¬ 
missed for want of jurisdiction/"^ without regard 
to the provisions of the lex fori/S 

§ 71. - Existence of Beneficiaries 

Where the existence of persons entitled to the benefit 
of the recovery is necessary to the right of action, the 
existence of such beneficiaries must be alleged; where 
the action Is for the benefit of the decedent's estate, 
other beneficiaries need not be named. 

Where the existence of persons entitled to the 
benefit of the recovery is necessary to the right of 
action, as where the amount recoverable is wholly 
for the benefit of, and as damages to, such benefici¬ 


§ 71 

aries, it is necessary to allege and prove the exist¬ 
ence of such beneficiaries^^ at the commencement of 
the action,20 or to state facts necessarily raising the 
inference of the existence of such beneficiaries.^^ 

A pleading is bad where it names or designates as 
beneficiaries only persons who are not entitled to 
share in the recoverybut, where the proper per¬ 
sons are named or designated, no others need be 
included,23 nor their existence negatived,24 and, if 
included, the allegation may be disregarded as sur¬ 
plusage. 2 5 

Under the rule requiring an allegation of the ex- 


17. Ga.—Newsome v. Russell, 162 S. 
E. 310, 44 Ga.App. 516. 

Mo.—Rositzky v. Rositzky, 46 S.W. 
2d 591, 595, 329 Mo. 662, quoting' 
Corpus Juris. 

17 C.J. p 1284 note 23, 

Jurisdiction of action under foreign 
statute see supra § 51. 

18. Mo.—Rositzky v. Rositzky, 46 
S.W.2d 591, 595, 329 Mo. 662, quot¬ 
ing Corpus Juris. 

17 C.J. p 1284 note 24. 

19. Cal.—Davis v. Southern Arizona 

Freight Lines, 85 P.2d 897, 30 

Cal.App.2d 48—Guidera v. Lapiana, 
199 P. 557, 52 Cal.App. 460. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 
330 Ill. 571—Hanley y. Waters, 255 
Ill.App. 239—Burnham v. Peoria 
Ry. Co., 223 Ill.App. 573—Paul v. 
Weber, 223 Ill.App. 257. See Serio 

V. Slifkin, 9 N.E.2d 422, 291 Ill. 
App. 614. 

Ind.—Smith v. Cleveland, C. C. & St 
L. R. Co., 117 N.E. 534, 67 Ind.App. 
397. 

Ky.—Utterback's Adm’r v. Quick, 19 
S.W.2d 980, 230 Ky. 333. 

Mass.—Pond v. Somes, 20 N.E.2d 
449—Hirrell v, Lacey, 174 N.E. 
679, 224 Mass. 431. 

Mo.—Martin v. Southwestern Bell 
Telephone Co., 125 S.W.2d 19, 344 
Mo. 83—Lee v. St. Louis Public 
Service Co., 88 S.W.2d 337, 337 
Mo. 1169—Titus V. Delano, 210 S. 

W. 44—Chapman v. Terminal R. 

R. Ass’n of St. Louis, App., 137 S. 
W.2d 612—Cummings v. Holly, 
App., 60 S.W.2d 52—Garbee v. St 
Louis-San Francisco Ry. Co., 290 

S. W. 655, 220 Mo.App. 1245. 

Neb.—^Killip V. Dinklage, 236 N.W. 
757, 121 Neb. 322. 

N.Y.—Guman v. Hayes Storage 
Warehouse, 182 N.T.S. 260. 

Okl.—Tackett v. Tackett, 60 P,2d 
293, 174 Okl. 51—St Louis-San 

Francisco Ry. Co. v. Hutchison, 
245 P. 891, 117 Okl. 190. 

Tenn.—Hale v. Johnston, 203 S.W. 

949, 140 Tenn. 182. 

17 C.J. p 1285 note 33. 

A failure to allege that deceased 
left heirs at law surviving him has 
been held to make a complaint in¬ 


sufficient and demurrable.—Davis v. 
Southern Arizona Freight Lines, 85 
P.2d 897, 30 CaLApp.2d 48—Tann v. 
Western Pac. Ry, Co., 178 P. 971, 39 
Cal.App. 377—Hirsch v. James S. 
Remick Co., 177 P. 876, 38 Cal.App. 
764. 

In a suit for the penalty alone 
for wrongful death by a carrier, it 
must be alleged that there is some 
one surviving capable of taking un¬ 
der the statute of descents.—Colvin 
V. Gideon & N. I. R. Co., Mo.App., 
200 S.W. 715. 

“Next of kin” as describing surviv¬ 
ing spouse 

Where the declaration alleges that 
deceased left surviving a widow and 
next of kin, and the evidence shows 
that deceased left no next of km 
within the literal meaning of that 
expression, the term "next of kin”, 
as so used, is merely descriptive of 
the surviving spouse.—Gordon v. 
Grand Trunk Western Ry. Co., 209 
Ill.App. 195. 

20. Vt.—Westcott V. Central Ver¬ 
mont R. Co., 17 A. 745, 61 Vt. 438. 

17 C.J. p 1285 note 34. 

21. Ind.—Smith v. Cleveland, C. C. 
& St. L. R. Co., 117 N,E. 534, 67 
Ind.App. 397. 

17 C.J. p 1285 note 35. 

Allegation held sufficient 
An allegation that the action was 
brought by administrator for and on 
behalf of the “next of kin dependent 
upon and surviving the deceased" 
was a sufficient statement as against 
demurrer of ultimate substantive 
fact of survivorship of widow or 
next of kin required by statute.— 
Chapman v. Terminal R. R. Ass^n of 
St. Louis, Mo.App., 137 S.W.2d 612. 
Father and mother 
An administrator's complaint for 
the death of an adult, stating that he 
died unmarried and intestate leaving 
his father and mother and naming 
them, they being necessarily his 
heirs, sufficiently states the fact of 
their being heirs interested in the 
cause of action.—Batchoff v. Butte 
Pacific Copper Co., 198 P. 132, 60 
Mont. 179. 


An allegation that deceased left 
surviving a mother implies that he 
left no father surviving him.— 
Johnson v. Maury County Trust Co., 
15 Tenn.App. 326. 

22. N.B.—Murray v. Miramichi 
Pulp, etc., Co., 39 N.B. 44. 

17 C.J. p 1286 note 36. 

23. Mo.—Calhoun v. Schaff, App., 
229 S.W. 277—O’Hara v. Lamb 
Const. Co., 206 S.W. 253, 200 Mo. 
App. 292. 

Ohio.—Pritz v. Pittsburgh, C., C. & 
St. L. Ry. Co., 12 Ohio N.P.,N.S.. 
481, affirmed 1 Ohio App. 119, 17 
Ohio Cir.Ct.,N.S., 96, 24 Ohio Cir. 
Dec. 411. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Thompson, 281 P. 565, 139 
Okl. 142. 

Tenn.—^Walkup v. Covington, 73 S. 

W.2d 718, 18 Tenn.App. 117. 

17 C.J. p 1286 note 37. 

Brothers and sisters 

(1) The sister of deceased, an un¬ 
married adult, need not he named as 
beneficiary in the petition in an ac¬ 
tion by the administrator for death 
for the benefit of the mother and 
father.—Calhoun v. Schaff, Mo.App., 
229 S.W. 277. 

(2) It is unnecessary, in such an 
action, to name decedent’s minor 
brothers and sisters in the petition 
as beneficiaries, where he had. not 
contributed to their support, al¬ 
though his father, to whose support 
he had contributed, and who was 
named as beneficiary, used a part 
of the sum contributed to aid in the 
support of the sisters.—^Newell v. 
St. Louis Transfer Co., 226 S.W. 
80, 205 Mo.App. 543. 

24. U.S. — Peers v. Nevada Power, 
etc., Co., C.C.Nev., 119 F. 400. 

17 C.J. p 1286 note 38. 

Negativing existence or capacity of 
persons having prior right to sue 
see infra § 72. 

25. Ind.—Smith v. Cleveland, C. C. 
& St. L. Ry. Co., 117 N.E. 534, 67 
Ind.App. 397, 

Tenn.—Johnson v. Maury County 
Trust Co., 15 Tenn.App. 326. 

17 C.J. p 1286 note 39. 
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istence of beneficiaries, it g-enerally is not necessary 
further to set out the names,ages, ^7 and residenc¬ 
es,of such beneficiaries; but it has been suggest¬ 
ed or intimated in some cases that good pleading 
might require that the names of the beneficiaries 
should be given.29 

Where, under the statute, one may sue as stat¬ 
utory trustee or other use-plaintiff for the bene¬ 
fit of himself and all other beneficiaries, as stat¬ 
ed supra § 58, plaintiff should designate all the 
beneficiaries for whose benefit he is entitled to 
sue,^o and, under the construction placed on some 
statutes, the provision being considered as being for 
the benefit of defendant, where it develops that 
plaintiff has failed to do this, on special objection 
of defendant, the proceedings should be arrested un¬ 
til by amendment the action can be prosecuted for 
all entitled to share in the recovery.^^ 

Naming or designating some but not all of the 
beneficiaries has been held not to deprive those 
omitted of their right to share in the recovery,^^ 
the existence of statutory beneficiaries being other¬ 
wise sufficiently shown by proper allegations, as 
stated above in this section. 

Under the Federal Employers’ Liability Act the 
general rule above stated, requiring the existence of 
beneficiaries to be pleaded, has been applied in ac¬ 
tions for death, whether brought in a federal^^ or 

26. Ind.—Smith v. Cleveland, C., C. 

& St. L. R, Co., 117 N.E. 534, 67 
Ind.App. 397. 

Mo.—Colvin V. Gideon & N. I. R. Co., 

App.. 200 S.W. 715. 

17 C.J. p 1286 note 41. 

Beqnireanent is one of adjective law 
Mo.—Green v. Terminal R. Ass'n of 
St. Louis, App., 135 S.W.2d 652. 

27. Mo.—^Brig^ht v. Thacher, 215 S. 

W. 788, 202 Mo.App. 301. 

Vt.—^Westcott V. Central Vermont 
R, Co., 17 A. 745, 61 Vt. 438. 

28. Tt.—^Westcott V. Central Ver¬ 
mont R. Co., supra. 

20. Cal.—Guidera v. Lapiana, 199 P. 

557, 52 Cal.App. 460. 

Ill.—-Paul V. Weber, 223 Ill.App. 257. 

Mo.—Martin v. Southwestern Bell 
Telephone Co., 125 S.W.2d 19, 344 
Mo. 83. 

Pa.—Glaesser v. Evans, 36 Pa.Dist. & 

Co, 68, 55 Montg:.Co. 235, 53, York 
Co. 126. 

17 C.J. P 1286 note 42. 

Good pleading hut not necessary 
Mo,—Chapman v. Terminal R, . R. 

Ass'n of St. Louis, App., 137 S.W. 

2d 612. 

In indictment see infra § ,75. 

30. Tex.—San Antonio, etc., R. Co. 

V. Mertink, 105 S.W. 485, 101 Tex. 

165. 

17 C.J. p 1286 note 44. 


a State court,^^ and it is also proper, if not neces¬ 
sary, in an action under this act to allege for whose 
benefit the action is brought,^^ a mere error in 
designating the beneficiaries does not render the 
complaint fatally defective.^® 

Action for benefit of estate. Where under the 
statute the amount recoverable is not for the bene¬ 
fit of such beneficiaries but for the benefit of, and 
as damages to, decedent's estate, as explained supra 
§ 16, as where the action is on a cause of action 
which deceased might enforce if he were alive, 
an allegation as to the existence of beneficiaries is 
not necessary,3 S even though, it is held, the statute 
directs the manner of distribution of the amount re¬ 
covered by the personal representative for the bene¬ 
fit of the estate.^9 

Objections and waiver or cure of error. A fail¬ 
ure to allege the existence of beneficiaries, as a de¬ 
fect in the pleading, is subject to the general rules, 
as to the time and mode of making objection there¬ 
to,and as to waiver^^ or cure^^ of the objec¬ 
tion. 

§72. - Plaintiff's Capacity or Right to 

Sue 

Plaintiff must allege or state facts showing his ca¬ 
pacity or right to bring the action. 

The declaration, complaint, or petition must state 
facts sufficient not only to constitute a cause of ac- 

Railroads, 112 A. 382, 79 N.H. 

518. 

17 C.J. p 1287 note 56. 

39. Ariz.—Southern Pac. R. Co. v. 
Wilson, 85 P. 401, 10 Ariz. 162. 

Miss.—Yazoo .& M. V. R. Co. v. Bar- 
ring-er, 103 So. 86, 138 Miss. 296. 

17 C.J. p 1287 note 57. 

40. Mass.—Hicks v. New York, etc., 

R. Co., 41 N.B. 721, 164 Mass. 424, 
49 Am.S.R. 471. 

17 C.J. p 1285 note 35 [c] (1), (5). 
Time and mode of raising objections 
to pleadings generally see the C.J. 

S. title Pleading §§ 548-559, also 
49 C.J. p 818 note 88-p 827 note 
60. 

41. U.S.—Serensen v. Northern Pac. 
R. Co., C.C.Mont, ’45 F. 407. 

17 C.J. p 1285 note 35 [c] (1), (4). 
Waiver of defects in pleadings gen¬ 
erally see the C.J.S. title Pleading 
§§ 562-570, also 49 C.J. P 829 note 
lO-p 844 note 28. 

42. ' XJ.S.—Serensen v. l^orthern Pac. 
R. Co., supra. . 

STot cured by verdict 
U.S.—Serensen v. Northern Pac. R. 

Co.,: supra. : 

17 C.J. p 1285 note 35 [d]. 

Cure or aider of defects in pleadings 
generally ^ee the C.J.S. title Plead¬ 
ing .§§ 587-602, also; 49 CM. p 862 
note 98-p 886 note 


Complaint held sufficient 
Cal.—Guidera v. Lapiana, 199 P. 
557, 52 CahApp. 460. 

31. Tex.—Ft. Worth, etc., R. Co. v. 
Wilson, 22 S.W. 578, 86 Tex. 516. 

17 C.J. p 1287 notes 45-47. 
Amendment bringing in new parties 
generally see supra § 65. 

32 . Okl.—St. Louis-San Francisco 
Ry. Co. V. Thompson, 281 P. 565, 

. 139 Okl. 142. 

17 C.J. p 1287 note 48. 

Negativing existence of other bene¬ 
ficiaries see infra § 72. 

33. tr. S.—Illinois Cent Co. v. 
Stewart, Neb., 223 F. ,30, 32, 138 
C.C.A. 444. 

34. Ala.—St Louis & S. F. R. Co. 
V. Dorman, 89 So. 70, 205 Ala, 609. 

17 C.J. p 1287 note 52. 

3i5. Tex.—Gulf, etc., R. Co. v. Mc¬ 
Ginnis, Civ.App., 147 S.W. 1188. 

36. Ill.—Hall V. Vandalia R. Co., 

169 Ill,App. 12. , 

17 C.J. p 1287 note 54. 

37. N.H.—^Hinmah v. Director Gen¬ 
eral of Railroads, 112 A. 382, 79 N. 
H. 518. 

38. Miss.—Yazoo & M. V. R. Co. 
V. Barringer,, 103 Sp^ 8,6, 138 Miss. 
296. 

N.H.—Hinman v. Director Genera,! of 
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tion against defendant, but also to show plaintiffs 
capacity or right to maintain the action,43 Where 
the statute gives to a certain designated person or 
class of persons a prior right to bring the action, 
and it is not brought by him or them, plaintiff must 
allege or state facts showing the nonexistence of 
any such preferred person,unless the pleadings 
justify the inference that such parties do not ex¬ 


§ 72 

ist,^5 Q 3 - must allege some other sufficient reason 
why such preferred person could not or has not 
brought the action,such as the death^"^ or impris- 
onment'^S of such person, or his or her failure to 
qualify,refusal or failure to sue within the time 
fixed by statute,^^ or desertion or abandonment of 
family or spouse.^^ 

Personal representative. Where under the stat- 


43. U.S.—Arteaga v. Allen, C.C.A. 
Ga., 99 F.2d 509. 

Ariz.—Chenowth v. McDowell, 226 P. 
535, 26 Ariz. 420. 

Gal.—Brown v. Beck, 220 P. 14, 63 
Cal.App. 686. 

La.—Spillman v. Texas & p. Ry. Co., 
135 So. 66, 17 La.App, 473. 

Mo.—Smith v. Allee, 245 S.W. 1117, 
211 Mo.App. 82. 

Mont.—Martin v. Butte, 86 P. 264, 
34 Mont. 281. 

17 C.J. p 1288 note 87. 

Allegatiojis held sufficient to show 

(1) Right of father to sue for 
death of minor child.—Tucson Gas, 
Electric Light & Power Co. v. Doe, 
236 P. 464, 28 Ariz. 14.0. 

(2) Joint action by surviving hus¬ 
band and children.—Rodwell v. Cam¬ 
el City Coach Co., 171 S.E. 100, 205 
N.C. 292. 

Iiegitimacy of sisters 
Where alleged sisters of deceased 
seek recovery they should allege that 
they are legitimate sisters of de¬ 
ceased.—Scott v. Inland Waterways 
Corporation, D.C.La., 24 P.Supp. 655. 
Surviving spouse 

Where a surviving ‘spouse may sue 
only where decedent left no es¬ 
tate or assets, a surviving wife suing 
for the death of her husband must 
allege that he left no estate or as¬ 
sets other than the cause of ac¬ 
tion.—Chenowth v. McDowell, 226 P. 
535, 26 Ariz. 420. 

Widow suing as ^‘an heir^’ 

A complaint by one suing as wid¬ 
ow and as “an heir" is not subject 
to demurrer on the ground that 
plaintiff does not have the legal ca¬ 
pacity to sue, without joining other 
heirs or suing for their benefit, un¬ 
der a statute giving heirs or the 
personal representative of the per¬ 
son killed an action for damages, 
where it does not appear on the face 
of the complaint that there are 
other heirs, especially as defendant 
is not harmed, since a recovery by 
one heir bars a subsequent action, on 
the same cause.—Brown v. Beck, 220 
P. 14, 63 CaLApp. 686. 

44. U.S.—Atlantic Coast Line R. Co. 
V. Winn, GA, 246 F. 929, 159 ClC.A. 

' 201 . , ' / 

Ala.—Mullin-s v. Alabama Great 
Southern R. Co., 195 So. 866, 239 
Ala. 608. 

Fla.—Benoit v. Miami Beach Electric 
‘ Co., 96 So; 168, 85 Fla. 396; 


La.—Horrell v. Gulf & Valley Cot¬ 
ton Oil Go., 131 So. 709, 15 La.App. 
603. 

Mo.—Smith v. Allee, 245 S.W. 1117, 
211 Mo.App. 82. 

Okl.—Potter v. Pure Oil Co., 78 P.2d 
694. 182 Okl. 509—Whitehead Coal 
& Mining Co. v. Winton. 230 P. 509, 
107 Okl. 99—Alko-Nak Coal Co. v. 
Barton. 212 P. 591, 88 Okl. 212— 
Sanders v. Chicago, R. I. & P. 
By. Co., 169 P. 891, 66 Okl. 313. 

17 C.J. p 1288 note 89. 

Brothers and sisters have no right 
of action for their brother's death, 
where petition shows that his par¬ 
ents are still living.—Horrell v. Gulf 
& Valley Cotton Oil Co., 131 So. 709, 
15 La.App. 603. 

A parent suing for the death of a 
child must, under some statutes, al¬ 
lege that the son left no wife or 
child surviving him. 

Ga,—Bailey Produce Co. v. Harden, 
192 S.E. 237, 56 Ga.App. 171— 
Clements v. Pollard, 186 S.E. 587, 
53 Ga.App. 644^Western & A. R. 
R. Co. V. All good, 153 S.E. 442, 
41 Ga.App. 484—^Butts v. City of 
Moultrie, 148 S.E. 278, 39 Ga.App. 
685. 

La.—Smith v. Monroe Grocery Co., 
App., 171 So. 167. 

Allegation held insufficient 

(1) An allegation that deceased 
was unmarried is insuMcient to show 
that action for his death is properly 
brought by an administrator since 
he might have left surviving him an 
adopted child.—Hegberg v. St. Louis, 
etc., R. Co., 147 S.W. 192, 164 Mo. 
App. 514. 

(2) Under a statute permitting the 
administrator or executor to sue only 
in case deceased has no surviving 
spouse or minor children, or, if 
unmarried, minor without surviving 
parents, a petition by administratrix 
alleging her appointment, and that, 
by reason of death of intestate, in¬ 
testate’s heirs, consisting of sister 
and daughter, having name different 
from that of mother, had been dam¬ 
aged, is insufficient.—O’Donnell v. 
Wells; 21 S.W.2d 762, 323 Mo. 1170. 

Jurisdictional defect 

Petition showing on its face no 
cause of action in public administra¬ 
tor for death, because of minor child 
living, is jurisdictionally defective.— 
Meservey v. Pratt-Thompson Const. 
Co., MO.APP., 291 S.W. 174. 
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' 45. U.S.—Brennan v. Molly Gibson 
Cons. Min., etc., Co., C.C.Colo., 44 
P. 795. 

17 C.J. p 1289 note 90. 

4S. Ind.—Louisville, etc., R. Co. v. 
Lohges, 33 N.E. 44 9, 6 Ind.App. 
288. 

17 C.J. p 1289 note 91. 

Nonresident aliens 

Under a statute which does not 
embrace nonresident aliens, an alle¬ 
gation that “decedent left surviving 
him his father and mother . 
who are nonresident aliens, and his 
sisters . . . the plaintiff here¬ 

in," does not constitute an allegation 
that the sisters were nonresident 
aliens so as to debar them from 
maintaining the action.—Pries v. 
Ashland Light, etc., Co., 128 N.W. 
281, 143 Wis. 606. 

47. Ark.-St. Louis, 1. M. & S. Ry. 
Co. V. Yocum, 34 Ark. 493. 

Cal.—McLain v. Llewellyn Iron 
Works, 204 P. 869, 56 Cal.App. 
58. 

17 C.J. p 1289 note 92. 

IKCother’s death as esseutial to fa. 
therms recovery 

Under a statute giving the mother, 
or, if no mother, the father, a right 
of action for the homicide of a child 
on whom she or he is dependent, or 
who contributes to their support, the 
father has no right of action if the 
mother is living, and, in a father's 
suit to recover damages for the 
full value of the son’s life, the peti¬ 
tion states no cause of action unless 
it alleges that the mother was dead 
when, the homicide occurred.—New¬ 
ton V. City of Moultrie, 141 S.E. 
322, 37 Ga.App. 631—Dellinger v. Elm 
City Cotton Mills, 107 S.E. 264, 26 
Ga.App. 780. 

48. Ind.—Citizens’ St. R. Co. v. Wil- 
loby, 43 N.B. 1058, 15 Ind.App. 312. 

17 C.J. p 1289 note 93. 

48. Kan.—'Vaughn v. Kansas City 
Northwestern. R. Co., 70 P. 602, 
65 Kan. 685. 

17 C.J. p 1289 note 94. 

50. Mo.—Bonnarens v. Lead Belt 
Ry. Co., 273 S.W. 1043, 309 Mo. 
65—Smith v. Allee, 245 S.W. 1117, 
211 Mo.App. 82. 

17 G.J. p' 1289 note 95, 

51. Cal.—McLain v. Llewellyn Iron 
Works, 204 P. 869, 56 Cal.App: 58. 

17 C.J. P 1289 note 96. 
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ute the action is brought by the personal represen¬ 
tative of decedent, as discussed supra § 58, the au¬ 
thority and qualification of plaintiff to sue as ex¬ 
ecutor or administrator and that he is suing in such 
capacity must be shown in his declaration, com¬ 
plaint, or petition.52 

Sanction of beneficiaries. Under statutes giving 
a right of action to the ^'heirs or personal represen¬ 
tative,’’ it has been held that the complaint must 
show that the personal representative brought his 
action with the sanction of the heirs. 

Under a survival statute, plaintiff should state 
facts showing cause of action as derived from the 
deceased under the statute.^^ 

§ 73. - Compliance with Statutory Re¬ 

quirements 

The declaration or complaint must allege compliance, 
or an excuse for not complying, with any requirements of 
the statute in the nature of conditions precedent; and 
accordingly, in most states, it must allege the com¬ 


mencement of the action within the period prescribed 
therefor by the statute. 

Where conditions are imposed as a prerequisite to 
the maintenance of the action, allegations showing a 
compliance with such conditions precedent or an ex¬ 
cuse for not doing so are necessary,such as the 
previous criminal prosecution of defendant for the 
homicide^^ or a sufficient excuse for not prosecut¬ 
ing him.57 The proper service on defendant of a 
required notice of injury must be alleged by plain- 
tiff,^^ except where it is not regarded as a condition 
precedent. 

As to limitation of time to sue. Where, in ac¬ 
cordance with the principles stated supra § 53, in 
regard to the nature and effect of the statutory lim¬ 
itation of the time for bringing an action for wrong¬ 
ful death, the limitation of the time in which to sue 
is considered not merely of the remedy but of the 
right of action itself and the cause of action exists 
subject to the limitation, the declaration, complaint, 
or petition must allege or state facts showing that 
the action is brought within* the time'prescribed by 
the statute of limitations,^^ and this rule applies to 


5a. U.S.—Birks v. United Fruit Co., 
D.C.N.Y., 48 F.2d 655—Swett v. 
Givner, D.C.IIL, 5 F.Supp. 739, 

Ala.—Mullins v. Alabama Great 
Southern R. Co., 195 So. 866, 239 
Ala. 608—Southern Ry. Co. v. 
Gantt, 98 So. 192, 210 Ala. 383—Al- 
verson v. Little Cahaba Coal Co., 
77 So. 547, 201 Ala. 123. 

Ariz.—Tucson Gas, Electric Light & 
Power Co. v. Doe, 236 P. 464, 28 
Ariz. 140. 

Cal.—Guidera v. Lapiana, 199 P. 557, 
52 Cal.App. 460. . 

Ky.—Louisville, & N. R. Co. v. Hern¬ 
don, 104 S.W. 732, 126 Ky. 589, 31 
Ky.L. 1059. 

Mo.—O'Donnell v. Wells, 21 S.W.2d 
762, 323 Mo. 1170—Colvin v. Gid¬ 
eon & N. L R. Co., App., 200 S.W. 
. 715 . 

N.J.—^Jarvis v, Johnson, 130 A. 221, 
3 N-J.Misc. 777. 

N.Y.—Smith v. New York Cent. R. 
Co., 171 N.Y.S. 64, 183 App.Div. 
478. 

R.I.—^Edmands v. Olson, 9 A.2d‘ 

860. 

W.Va.—Johnson v. Hawkins, 157 S.E. 
412, 110 W.Va. 199~Byer v. Paint 
Creek Collieries Co., 86 S.E. 476, 
76 W.Va. 641. 

17 C.J. p 1289 note 98. 

Tutrix 

A petition by a widow which does 
not allege that she has been appoint¬ 
ed and qualified as natural tutrix of 
her minor children, and offers no 
proof to establish such fact, and does 
not pray for judgment in their favor 
for any amount, cannot be construed 
as being brought in their favor.— 


Spillman v, Texas & P. Ry. Co., 135 
So. 66, 17 La.App. 473. 

53. U.S.—Spokane, etc., R. Co. v. 
Whitley, Idaho, 35 S.Ct. 655, 237 
U.S. 487, 59 L.Ed. 1060, L.R.A. 
1915F 736. 

17 C.J. p 1289 note 99. 

54. La—^Earhart v. New Orleans, 
etc., R. Co., f7 La.Ann. 243. 

55. U.S.—Denver & R. G. R. Co. v. 
Wagner, Colo., 167 F. 75, 92 C.G.A. 
527. 

Mo.—^King V. Smith Baking Co., 71 
S.W.2d 115, 228 Mo.App. 721. 

17 C.J. p 1289 note 1. 

56. Ga—Sawtell v. Western, etc., 
R. Co., 61 Ga. 567. 

17 C.J. p 1289 note 2. 

When not a condition precedent, 
this fact need not be pleaded. 

Ind.—Lofton v. Vogles, 17 Ind. 105. 
N.Y.—^Wise V. Teerpenning, 2 Edm. 
Sel.Cas. 112, 8 N.Y.Leg.Obs. 153. 

57. Ga.—Chick v. Southwestern R. 
Co., 57 Ga 357—^Allen v. Atlanta 
St. R. Co., 54 Ga. 503. 

17 C.J. p 1289 note 3. 

Homicide in another state 

Where a suit is brought in one 
state for a homicide committed in 
another state, in which a prosecu¬ 
tion as a condition precedent to a 
recovery in a civil action is not 
required, such a prosecution is not 
necessary in the state of the forum 
and need not be alleged.—South 
Carolina R. Co. v. Nix, 68 Ga. 672. 

58. U.S.—^Denver, & R. G. R. Co. v. 
Wagner, Colo., 167 F. 76, 92 CC.A 
527. 

17 C.J. p 1290 note 4. 
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59. U.S.—Spinello v. New York, N. 
H. & H. R. Co., N.Y., 183 F. 762, 
106 C.C.A. 189. 

17 C.J. p 1290 note 4 [a]. 

Defendant’s duty to plead and prove 
see infra § 76. 

60. Md.—State, for Use of Dunni- 
gan V. Cobourn, 187 A. 881, 171 
Md. 23, 107 A.L.R. 1045—State v. 
Parks. 129 A. 798, 148 Md. 477, 

Mo.—King V. Smith Baking Co., 71 
S.W.2d 115, 228 Mo.App. 721. 

N.J.—^Annunziato v. Eisner, 124 A. 

774, 2 N.J.Misc. 513. 

N.C.—Hatch V. Alamance Ry. Co., 
112 S.E. 529, 183 N.C- 617. 

17 C.J. p 1290 note 7. 
rrom date of decedent 
Allegation that suit was institut¬ 
ed within year from date of dece¬ 
dent is meaningless and does not 
state it was commenced within year 
of death of decedent.—Coffin v. 
Greer College of Motoring, 248 Ill. 
App. 584. 

Two years 

Allegation that plaintiff’s cause of 
action for death of her husband ac¬ 
crued within “twenty-four calendar 
months” before bringing of suit is 
a sufficient compliance with statute 
requiring the action to be brought 
within two years, the words “two 
years” and “twenty-four calendar 
months” being synonymous, each of 
them embracing a period of exactly 
seven hundred thirty days.—Carey 
v. Deems, 129 A. 191, 101 N.J.Law 
419. 

In Illinois 

(1) The rule stated in the text 
has been followed;—Metropolitan 
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pleading the commencement of the action within the 
time in which one person or class of persons has 
a preferred right to bring the action.^i It has been 
held sufficient to allege the date of the injury or 
death, without a specific allegation that the action 
was commenced within the statutory period, if the 
record discloses that k was commenced within such 
time .^2 In those states in which the period of lim¬ 
itation is regarded as merely affecting the remedy 
and is a matter of defense, plaintiff need not allege 
that the action is commenced within the statutory 
period but it has been held that plaintiff cannot 
avail himself of a suspension of the running of the 
statute, on a demurrer to the complaint, unless he 
has alleged the fact of such suspension in his com¬ 
plaint.^^ 

Ill any event, if the pleading on its face shows 
that the action was not commenced within the stat¬ 


utory time, no cause of action is stated. 

§ 74 , - Damages and Penalties 

a. In general 

b. Loss of services 

c. Special damages 

d. In action for benefit of estate 

e. Penalty 

a. In General 

The plaintiff's pleadings must disclose the loss or 
damage requisite to the maintenance of the action. 

Where the statute provides in terms for the re¬ 
covery of damages for pecuniary loss only, or 
where by fair construction of its terms the damages 
are restricted to such loss, it is necessary to make 
averments showing pecuniary loss to the benefici¬ 
aries for whom recovery is sought,^® although it is 


Trust Co. V. Bowman Dairy Co., 15 
N.E.2d 838, 369 Ill. 222, affirming 11 
N.E.2d 847, 292 Ill.App. 492—Hart- 
ray V. Chicago Rys. Co., 124 N.E. 
849, 290 Ill. 85, affirming 210 Ill.App. 
382—Luka v. Gehn, 226 Ill.App. 105. 

(2) Some cases, however, in this 
state have followed a contrary rule. 
—Crawford v. Bauer-Johnson & Co., 
269 Ill.App. 185. 

17 C.J. p 1290 note 5. 

61. Kan.—Hamilton v. Hannibal, 
etc., R. Co., 18 P. 57, 39 Kan, 56. 

Mo.—Goldschmidt v. Pevely Dairy 
Co., Ill S.W.2d 1, 341 Mo. 982. 

17 C.J. p 1290 note 7 [c]. 

62. Ill.—Elliott V. Atchison, T. & S. 
P. R. Co., 262 Ill.App. 466—O'¬ 
Connell V. Yellow Cab Co., 222 Ill. 
App. 118—Linehan v. Morton, 221 
Ill.App. 70—Devme v. City of Chi¬ 
cago, 213 Ill.App. 299. 

Mo.—Mayberry .v. , Iron Mountain 
Co., 249 S.W. 161, 211 Mo.App. 610 
—Bright V. Thacher, 215 S.W. 788, 
202 Mo.App. 301. 

17 C.J. p 1290 note 7 [d]. 

Allegrations under videllolt 
Ill.—Luka V. Gehn, 226 Ill.App. 105 
—Burnham v. Peoria Ry. Co., 223 
Ill.App. 573—Bishop v. Dignan, 
223 IlLApp. 178. 

63. N.Y.—Haas v. New York Post 
Graduate Medical School and Hos¬ 
pital, 226 N.Y.S. 617, 131 Misc. 395. 

17 C.J. p 1290 note 8. 

Defendant's duty to plead and prove 
see infra § 76. 

64. N.Y.—Schwertfeger v. Soandi- 
navian-American Line, 174 N.Y. 
S. 147, 186 App.Div. 89, affirmed 

123 N.E. 888, 226 N.Y. 696. 

65. U.S.—Kavanagh v. Folsom, C. 
C.N.Y., 181 F. 401. 

Ill.—Hartray v. Chicago Rys. Co., 

124 N.E. 849, 290 Ill. 85, affirming 
210 Ill.App. 382. 


Md.—State, for Use of Dunnigan v. 
Cobourn, 187 A. 881, 171 Md. 23, 
107 A.L.R. 1045—State v. Parks, 
129 A. 793, 148 Md. 477. 

Mo.—^King V., Smith Baking Co., 71 
S.W,2d 115, 228 Mo.App. 721. 

S.C.—Tollerson v. Atlantic Coast 
Line R. Co., 198 S.E. 164, 188 S. 
C. 67. 

17 C.J. p 129<tnote 9. 

Sammons not issued within period 
Where there is no evidence wheth¬ 
er the summons was served with 
the complaint, hut the summons 
shows on its face that it was not 
issued within two years of the 
death, it is not ground for judgment 
on the pleadings, since the court 
can consider the pleadings only, un¬ 
less the parties oonsent to the sub¬ 
mission of other matter.—Pernisi v. 
John Schmalz’s Sons, 126 N.Y.S. 880, 
142 App.Div. 53. 

68. Colo.—Boettcher v. Auslender, 
232 P. 683, 76 Colo. 399. 

Ill.—Hanley v. Waters, 255 Ill.App. 
239. 

Ky.—Utterback's Adm'r v. Quick, 19 
S.W.2d 980, 230 Ky. 333. 

Mich.—Lucy v. Dowd, 281 N-W. 314, 
285 Mich. 530. 

Mo.—Williams v. Hines, App., 229 
S.W. 414. 

Neb.—Killion v. Dinklage, 236 N.W. 
757, 121 Neb. 322. 

Okl.—St. Louis-San Francisco Ry. 
Co. v. Hutchison, 245 P. 891, 117 
Okl. 190. 

Tenn.—Walkup v. Covington, 73 S. 

W.2d 718, 18 Tenn.App. 117. 

17 C.J. p 1290 note 12, 

AUegatlous held sufflcieut 

(1) Alleging injury resulting from 
loss of service and contributions 
for support.—^Killion v. Dinklage, 
236 N.W. 757, 121 Neb. 322. 

(2) Alleging pecuniary loss to 
parents, as well as loss of com¬ 
panionship resulting from death of 
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adult daughter.—^Butler v. Townend, 
298 P. 375, 50 Idaho 542. 

17 C.J. p 1290 note 12 [a], [c]. 

Allegations held insufficient 

A paragraph seeking increased 
damages on account of depreciation 
in value of dollar is demurrable as 
irrelevant on question of deceased's 
probable future contributions to de¬ 
pendent widow.—Edwards v. South¬ 
ern Ry. Co., 184 S.E. 370, 52 Ga, 
App. 657. 

Under the Federal Employers’ Ziia- 
bility Act 

(1) In an action brought for the 
benefit of the parents and next of 
kin of deceased, plaintiff should al¬ 
lege that they suffered pecuniary 
loss by reason of the death.—Illi¬ 
nois Cent. R. Co. v. Porter, Tenn., 
207 F. 311, 125 C.C.A. 55—17 C.J. P 
1290 note 12 [fj. 

(2) An allegation in the petition 
that deceased contributed two hun¬ 
dred dollars per month to the sup¬ 
port of the beneficiaries is appro¬ 
priate, but an allegation that the 
beneficiaries had a ‘large family to 
support” should be omitted.—Cen¬ 
tral of Georgia Ry. Co. v. Goens, 
119 S.E. 669, 30 Ga.App. 770. 

Damages exceeding statutory penal¬ 
ty 

Under a statute fixing the amount 
of recovery for death, as penal up 
to two thousand dollars, and the re¬ 
mainder up to the ten thousand dol¬ 
lar limit as compensatory, an ad¬ 
ministrator suing to recover for 
wrongful death must allege and 
prove pecuniary loss resulting from 
death in order to recover more than 
two thousand dollars.—Schulz v. St. 
Louis. I. M. & S. R. Co., Mo.App.. 
223 S.W. 757, modified on other 
grounds State ex r.el. St. Louis, I. M. 
& S. R. Co. V. Reynolds, 226 S.W. 
564, 286 Mo. 204. 
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not essential that the words '‘damage,” ‘‘injury/’ or 
“loss” should be used in the averments.®'^ 

If the relation of the survivors to deceased is not 
such as to raise a legal presumption that they have 
been deprived of their means of support by reason 
of his death, a loss of means of support must be 
alleged or shown.^S Under some statutes, however, 
where it is held that pecuniary loss resulting from 
the death is necessarily presumed or implied, to the 
extent that nominal damages may always properly 
be recovered, it has generally been held that no di¬ 
rect or specific allegation showing the manner in 
which the beneficiaries sustained pecuniary loss is 

required. 6 9 

In some cases a distinction is made between ac¬ 
tions on behalf of beneficiaries so related to dece¬ 
dent that the law imposed on him, while living, the 
duty of their support, and other actions in which 
the beneficiaries were not so related, jt being 
held in regard to the first class that it is enough 


if the petition shows the existence of such bene¬ 
ficiaries, the pecuniary loss or injury being there¬ 
by sufficiently averred,as in case of parent and 
child, “^2 and under some statutes this rule applies 
to next of kin, if facts are pleaded from which it 
may be inferred that the next of kin have sustained 
a pecuniary loss.'^^ In regard to the second class, 
however, it is necessary that the petition allege 
facts showing an actual pecuniary interest in the 
life of decedent and a consequent loss by reason 
of his death.'^^ No such distinction is drawn in 
other cases'^^ which adhere to the strict rule that 
plaintiff must allege loss sustained by the bene¬ 
ficiaries by reason of decedent’s death regardless 
of their relationship to him,"^^ at least in order to 
recover more than nominal damages. 

Where the statute specifies the elements of dam¬ 
ages recoverable, it is not necessary to allege such 
elements nor is it necessary to allege specially 
damages that directly,- naturally, and necessarily re¬ 
sult from the wrongful act.'^^ In an action by the 


67. Neb.—Kearney Electric €o. v., 
Laughlin, 63 N.W. 941, 45 Neb. 
S90. 

17 C.J. p 1290 note 12 [b]. 

68. Ga.—Southern Ry. Co. v. Mc¬ 
Crary, 190 S.E. 195, 55 Ga.App. 
406. 

Iowa.—McCoullough v. Chicago, etc., 
R. Co., 142 N.W. 67, 160 Iowa 524, 
47 L.R.A.,N.S., 23. 

Tex.—^Red Arrow Freight Lines v. 
Smith, Civ.App., 93 S.W.2d 495, 
error dismissed. 

17 C.J. p 1291 note 14. 

' Dependency and contribution 

(1) A parent’s petition for the 
death of a child must allege the 
parent’s dependency on the child 
and that the child contributed to the 
parent’s support. 

U.S.—Arteaga v. Allen, C.C.A.Ga., 99 
F.2d S09. 

Ga,—Smith v. Hatcher, 29 S.E. 162, 
102 Ga. 168—Clements v. Pollard, 
186 S.E. 587, 53 Ga.App. 544— 

Kent V. Consumers’ Co., 170 S.E. 
202, 47 Ga.App- 213. 

17 C.J. p 1291 note 14 [b] (1). 

(2) A petition by decedent's moth¬ 
er, as his administratrix, alleging 
plaintiff's dependency on decedent 
for her support, and that he contrib¬ 
uted thereto, and that she and dece¬ 
dent’s other heirs had been dam¬ 
aged by his death in a stated sum, 
suihciently alleges pecuniary loss 
suffered by the beneficiary for whose 
benefit ’ the suit tvas brought.— 
Bright V. Thacher, 215 S.W. 788, 202 
Mo.App. 301. 

Uiider ffedexal Employers’ liability 
Act 

Iowa.—McCoullough v. Chicago, etc., 
R. Co., 142 N.W.’ 67, 160 Iowa 524, 
47 L.R.A.,N.S., 23. 


Ky.—Louisville, etc., R. Co. v. Hol¬ 
loway, 181 S.W. 1126, 168 Ky. 262. 
Prospective contributions 

A declaration containing but one 
count stating that plaintiff was 
claiming recovery botff under the 
Death Act and under the Survival 
Act is defective in failing to allege 
a pecuniary loss of prospective con¬ 
tributions, which is an essential ele¬ 
ment in a cause of action under the 
Death Act.—Lucy v. Dowd, 281 N. 
W. 314. 285 Mich. 530, 

68. Cal,—^Ward v. Southern Pac. 

Co., 183 P. 594, 42 Cal.App. 182. 
Ill.—Paul v. Weber, 223 Ill.App. 257. 
Mo.—Byram v. East St. Louis Ry. 

Co., App., 39 S.W.2d 376. 

17 C.J. p 1291 note 17. 

Allegation held sufficient 

Allegation of complaint for death, 
that plaintiff has been damaged 
through negligence of defendant and 
by death of her husband in a speci¬ 
fied sum, is a sufficient averment 
that she had suffered pecuniary loss 
by his death in that sum.—Ward v. 
Southern Pac. Co., 183 P. 594, 42 
Cal.App. 182. 

Under Pederal Employers’ liability 
Act 

IJ.S.—Garrett v. Louisville, etc., R. 
Co., Tenn., 197 F. 715, 117 C.C.A. 
109, affirmed 35 S.Ct. 32, 235 U.S. 
308, 59 L.Ed. 242. 

70. Mo.—Smelser v. Missouri, etc., 
R. Co.,* 170 S.W. 1124, 262 Mo. 25. 

17 C.J. p 1292 note ;18. 

71. Mo.—Byram v. East St. Louis 
Ry. Co., App., 39 S.W.2d 376. 

17 C.J. p 1292 note l6. 

72. Mo.—Walker v., Misspur^ Pac. 
I Ry. Co., 2^3 S.'W. 261, 31Q,Mo.ABp. 
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592—^Williams v. Hines, App., 229 
S.W. 414. 

Tenn.—Walkup v. Covington, 73 S. 
W.2d 718, 724, 18 Tenn.App. 117, 
citing Corpus Juris. 

Tex.—Baray v. Escobedo, Civ.App., 
259 S.W. 1099. 

17 C.J. p 1292 note 19 [a]. 

Under Federal Employers’ liabil¬ 
ity Act, averment that beneficiary 
was deceased’s minor child and had 
been damaged in named sum is in¬ 
sufficient to authorize compensatory 
damages.—Boettcher v. , Auslender, 
232 P. 683, 76 Colo. 399. 

73. D.C.—District of Columbia v. 
Wilcox, 4 App.D.C. 90. 

Neb.—Greenwood v. King, 116 N.W. 

1128, 82 Neb. 17. 

17 GJ. p 1292 note 19 [b]. 

74. Coio.—Boettcher v. Auslender, 
232 P. 683, 76 Colo. 399, 

Mo.—^Williams v. Hines, App., 229 
S.W. 414. 

Tex.—Bonner v. American Ry. Ex¬ 
press Co., Civ.App., 286 S.W. 291. 
17 C.J. p 1292 note 20.. 

75. Mo.—Smelser v. Missouri, etc., 
R. Co., 170 S.W, 1124, 262 Mo. 25. 

17 C.J. p 1292 note 21. 

76. Mich.—Rouse v. Detroit Elec¬ 
tric R., 87 N.W. 68, 128 Mich. 149, 
155. 

17 C.J. p 1292 note 22. 

77. Mo.—Smelser v. Missouri, etc., 
R. Co., 170 S.W. li24, 262' Mo. 25:' 

17 C.J. P‘ 1292 note 23. 

78. Fla.—Seaboard.Air Line R. Co. 
V. Moseley, 53 So. 718, 60 Fla. 186. 

79. Colo.—Orman v. Mannix, 30 P. 
1037, 17 Colo. 564, 31 Am.S.R. 340, 
17 GR.A. 602.. 

17 C.J. p 1292 note 25/ 
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administrator, not for the estate of deceased, but as 
trustee for the benefit of the heirs, damages alleged 
to have been suffered by the heirs may properly be 
set out.so Under a statute limiting the amount of 
recovery, an allegation and proof of damages in 
excess of such amount does not affect the juris¬ 
diction of the.court.Si An action based on a for¬ 
eign statute is not objectionable because the stat¬ 
ute allows greater damages than are set forth in 
the writ, as plaintiff is not obliged to claim as 
damages the full amount permitted to be recov- 
ered,S2 

Particulars constituting loss. While it is always 
necessary to allege or state facts from which pe¬ 
cuniary loss or damage to the beneficiaries affirma¬ 
tively appears, is implied, or is presumed by law, 
as has already been stated in this section, the par¬ 
ticular items or circumstances affecting such dam¬ 
age need not be set forth, and a general averment 
of damages is usually sufficient,^^ except, of course, 
in cases where special damages are asked for, as 
discussed infra in subdivision c of this section. 

Mental and physical suffering. Mental and phys¬ 
ical suffering, when an element of damages under 
the particular statute, need not be specially plead¬ 
ed nor need it be specifically alleged that de¬ 
ceased was conscious at the time, an averment that 
he suffered excruciating physical and mental pain 
being sufficient.^^ Such damages, however, can¬ 
not be awarded if not prayed for.^^ 


Exe^nplary damages. Except as controlled or 
modified b}^ the provisions of the statute under 
which the action is brought,as where the char¬ 
acter of the damages is made to depend on the de¬ 
gree or character of negligence,^^ the rules appli¬ 
cable to actions for personal injuries, as stated in 
the C.J.S. title Damages § 133, govern the necessi¬ 
ty and sufficiency of allegations on which to base a 
recovery of exemplary or punitive damages. 
Plaintiff must allege facts justifying a recovery of 
such damages,9<^ 

Omission of ad damnum. Where the averments 
are otherwise sufficient, the pleading has been sus¬ 
tained, although it contained no ad damnum 
clause.^i 

b. Loss of Services 

Damages for toss of services may generally be re¬ 
covered under a general allegation of damages; but, 
where the only right of action is for loss of services, 
such loss must be alleged. 

Damages for loss of services generally may be 
recovered as general damages and, under some 
statutes, where the loss of services is the natural 
and necessary sequence to the death, a parent is 
entitled, under a general allegation of damages, to 
recover for the loss of services of a child.^3 
Where, however, the only right of action given a 
parent for the death of a minor child is for the 
loss of services of such child, it has generally been 


CO. Mont.—^Batchoff v. Butte Pacific 
Copper Co., 198 P. 132, 60 Mont. 
179. 

81. S.D.—Roster v. Inter-State Pow¬ 
er Co., 237 N.W. 738, 58 S.D. 521. 

82. Me.—Frost v, C. W. Cone Taxi 
& Livery Co., 139 A. 227, 126 Me. 
409. 

83. Mo.—^Walker v. .Missouri Pac. 
Ry. Co., 243 S.W. 261, 210 Mo.App. 
592. 

Nev.—Smith v. Odd Fellows Bldg. 
Ass’n, 205 P. 796, 800, 46 Nev. 48, 
23 A.L.R. 38, citing Corpus Juris. 
17 C.J. p 1292 note 29. 

In an action for death of children, 
it is not necessary that the petition 
allege how much plaintiff mother 
would have been compelled to ex¬ 
pend on each of the children, had 
the accident not happened, and the 
average amount that would have 
been earned by them.—St. Louis, B. 
& M. Ry. Co. V. Watkins, Tex.Civ. 
App., 245 S.W. 794. 

84. Fla.—Seaboai;;d Air Line R. Co. 
V. Moseley, 53 So. 718, 60 Fla. 186. 

17 C.J. p 1293 note 32. 

Allegations held sufficient, 

Md.—Rounds y. Phillips, 170 A. 532, 
166 Md. 161. ■ ' 


Under survival statute 

In action against automobile own¬ 
er by administratrix of estate of 
decedent who was killed when struck 
by automobile, allegations of dam¬ 
ages to decedent himself while he 
was still alive, such as injuries, 
pain, suffering, and menta.1 anguish, 
are proper to establish liability un¬ 
der the Survival Act.—Lucy v. Dowd, 
281 N.W. 314, 285 Mich. 530. 

85. Ala.—Louisville & N. R. Co. v. 

Porter, 87 So. 288, 205 Ala. 131. 

A petition under ths Federal Em¬ 
ployers* Idability Act, not alleging 
that deceased recovered conscious¬ 
ness after injury, or how long he 
survived, or that he suffered intense 
pain, was insufficient to predicate a 
cause of action for recovery for con¬ 
scious pain and suffering between 
injury and death.—Chicago, R. I: & 
P. Ry. Co. V. Owens, 186 P. 1092, 78 
Okl. 50, certiorari deniedl 40 S.Ct. 
485, 253 tr.S. 489, 64 L.Ed. 1027. 

86- La.—Lewis v. Texas & P. Ry. 

Co., 83 So. 635, 146 La. 227. 

87. U.S.—Peers v. Revada Power, 

etc., Co., C.C.Nev., 119 F. 400. 
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Ala.—^Allen v. Alger-Sullivan Lum¬ 
ber Co., 85 So- 278, 204 Ala. 92. 

17 C.J. p 1293 note 33. 

88. Ky.—Givens v. Kentucky Cent. 
R. Co., 12 S.W. 257, 89 Ky. 231, 11 
Ky.L. 452. 

17 C.J. p 1293 note 34. 

89. Tex.—South Texas Coaches v. 
Eastland, Civ.App., 101 S.W.2d 878, 
error dismissed. 

17 C.J. p 1293 note 36. ■ 

90. Tex.—Campbell v. Houston, etc., 
R. Co., 2 Tex.Unrep.Cas. 473. 

17 C.J. p 1293 note -^7. 

91- Tex.—^International, etc., R. Co. 

V. Culpepper, 46 S.W. 922, 19 Tex. 
Civ.App. 182. 

17 C.J. p 1293 note 39. 

92, N.H.—Hopkins y. Atlantic, etc., 
R. Co., 36 N.H. 9, 72 Am.D. 287- 

17 C-J. p 1294 note 50. 

93. Cal.—Waterbury v. Blysian 

Spring Water Co., 33 P.2d 1048, 
139 Cal.App. 355. 

Tenn.—^Walkup v. Covington, 73 S. 

W. 2d 718, 18 TenmApp. 117. 

Tex.—^Red Arrow Freight Lines v. 

Smith, Civ.App., 93 S.W.2d 495, 
error dismissed. 

17 C.J. p 1293 nbte 41. 
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held that such loss of services must be alleged,®^ 
or facts stated showing such loss.®® 

c. Special Damages 

Special damages must be speciaify pleaded. 

Where special damag-es are sought to be recov¬ 
ered, they must be specially pleaded,^® The rule 
applies where plaintiff seeks to recover for fun¬ 
eral or other expenses incident to the death,but 
it has been held that it is not necessary to aver 
that the charges were reasonable.^^ While dam¬ 
ages for loss of services generally may be recov¬ 
ered as general damages, as stated supra in sub¬ 
division b of this section, yet, where the services 
are not such as are usually performed by dece¬ 
dent,or are of peculiar value to a beneficiary in 
his trade or profession,^ they should be pleaded 
and proved. 


d. In Action for Benefit of Estate 

In an action for the benefit of the estate, plaintiff 
should allege damages sustained by the estate. 

In an action by a personal representative for the 
benefit of decedent’s estate, plaintiff should allege 
or state facts showing that the estate sustained ac¬ 
tual damages,2 and it has been held that a general 
allegation of damages is sufficient in such an ac- 
tion.3 He need not allege that any relatives left 
by decedent suffered any actual damage because of 
his death.^ 

e. Penalty 

A petition for a statutory penalty should allege facts 
to bring the case within the statute, and demand the 
amount fixed by the statute. 

Where the action is under a statute which pre¬ 
scribes designated sums recoverable by way of 
penalty, the petition therefor should allege facts 
which bring the case within the statute and, if 


94. Ga.—Perry v. Georgia R., etc., 
Co., 11 S.B. 605, 85 Ga. 193. 

17 C.J. p 1293 note 43. 

95. Ga.—James v. Central of Geo- 
gia R. Co., 75 S.B. 431, 138 Ga. 415, 
41 L.R.A.,N.S., 795, Ann.Cas.l913D 
468—^Murkinson v. Ball & Flem¬ 
ing, 148 S.E. 413, 39 Ga.App. 724. 

—Luessen v. Oskosh Electric 
Light & Power Co., 85 N.W, 124, 
109 Wis. 94. 

17 C.J. p 1293 note 44. 

Allegations held soffleient 

In parents’ action for death of 
thirteen-year-old son, that he was 
in sound, healthy condition when in¬ 
jured, that plaintiffs were entitled to 
his earnings until he reached lawful 
age, that he was killed through de¬ 
fendant’s carelessness, and that 
plaintiffs were damaged thereby, are 
sufficient to predicate specific claim 
of earning capacity, its loss and 
compensation therefor.—Ginocchi v. 
Pittsburgh & L. E. R. Co., 129 A« 
323, 283 Pa. 378. 

17 C.J. p 1293 note 44 [a]. 

Iioss of society and services or earn¬ 
ings 

(1) Allegation that plaintiffs, par¬ 
ents, had been deprived of the so¬ 
ciety and services of deceased suffi¬ 
ciently pleads pecuniary loss.—^Wil¬ 
liams V. Hines, Mo.App., 229 S.W. 
414. 

(2) An allegation that plaintiffs 
’’have been deprived” of society and 
earnings of their deceased child is 
sufficient on which to base proof of 
damages, without any allegation of 
general damages; the words “have 
been deprived,” although referring to 
the past, also refer to future effect.— 
Spivack V. J. Hahn Bakery Co., Mo., 
214 S.W. 166. 

17 C.J. p 1293 note 44 [d], [e]. 


96. Fla.—^City of Coral Gables v. 
Neill, 182 So. 432, 133 Fla. 4. 

17 C.J. p 1294 note 47. 

Pleading special damages generally 
see the title Damages § 131. 
Special damages for death see infra 
§ 98 et seq. 

97. Fla.—City of Coral Gables v. 
Neill, supra—International Shoe 
Co. V. Hewitt, 167 So. 7, 123 Fla. 
587. 

Pa.—^Walker v. E. A. Strout Realty 
Agency, 175 A. 259, 115 Pa.Super. 
169—^Wolfe V. Manatio, 32 Luz.Leg. 
Reg. 6. 

17 C.J. p 1294 note 48. 

Cost of tombstone 

Tex.—Smith v. Farrington, 6 S.W.2d 
736, 117 Tex. 469, answer to cer¬ 
tified questions conformed to, Civ. 
App., 8 S.W.2d 317. 

Medical attendance 

N.T.—Roeder v. Ormsby, 13 Abb.Pr. 

334, 22 How.Pr. 270. 

Tex.^—International, etc., R. Co. v. 
Boykin, 74 S.W. 93, 32 Tex.Civ.App. 
72. 

93. N.Y.—^Roeder v. Ormsby, 13 Abb. 

Pr., 334, 22 How.Pr. 270. 

Tex.—International, etc., R. Co. v. 
Boykin, 74 S.W. 93, 32 Tex.Civ.App. 
72. 

99. Tex.—^Missouri, etc., R. Co. v. 
Vance, Civ. App., 41 S.W. 167— 
Gulf, etc., R. Co. V. Younger, Civ. 
App., 40 S.W. 423. 

1. Tex.—Gulf, etc., R. Co. v. Young¬ 
er, supra. 

2. S.D.—Belding v. Black Hills, etc., 
R. Co., 53 N.W. 750, 3 S.D. 369. 

17 C.J. p 1294 note 53. 

3. Nev.—Smith v. Odd Fellows 
Bldg. Ass’n, 205 P. 796, 46 Nev. 48, 
23 A.L.R. 38. 


Allegations held sufficient 

In a complaint by the administra¬ 
tor for death caused by negligence, 
which alleged that decedent left sur¬ 
viving him a widow and three chil¬ 
dren, two of whom were minors, an 
allegation that the estate was dam¬ 
aged by his death was equivalent 
to a general allegation of damage 
and could not have misled defendant, 
which was presumed to know that* 
the measure of damages would be 
based on pecuniary loss to the kin¬ 
dred named in the complaint.—Smith 
V. Odd Fellows Bldg. Ass’n, supra. 

4. Miss.—Yazoo & M. V. R. Co. v. 

Barringer, 103 So. 86. 138 Miss. 

296. 

Allegation of damages by widow 
and children, and not by the estate, 
held fatally defective.—Belding v. 
Black Hills, etc., R. Co., 53 N.W. 750, 
3 S.D. 369. 

5. Mo.—Lackey v. United Rys. C©., 

231 S.W. 956, 288 Mo. 120—State 

ex rel. Dwnham v. Ellison, 213 S. 

W. 459, 278 Mo. 649, reversing, 

App., Griggs V. Dunham, 204 S.W. 

573. 

Allegations held sufficient 

A petition, alleging that defend¬ 
ants were operating the street car 
which struck plaintiff's deceased 
husband, and that the accident oc¬ 
curred through negligence of de¬ 
fendants’ employees, brought the 
case within a statute providing in 
such case for a penalty not less 
than two thousand dollars, and not 
exceeding ten thousand dollars, in 
the discretion of the jury.—State ex 
rel. Dunham v. Ellison, 213 S.W. 459, 
278 Mo. 649, reversing Griggs v. 
Dunham, App., 204 S.W. 573. 
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the statute fixes a precise sum as the penalty, the 
petition must demand the exact amount of the pen¬ 
alty, and if l"ess is demanded no cause of action is 
stated.® In a suit for the penalty alone, pecuniary 
loss need not be alleged^ 

§75. Indictment 

An indictment for a fine or forfeiture should allege 
the existence of the beneficiaries entitled thereto, and 
should also allege the negligence for which the fine or 
forfeiture is imposed; but it need not negative contribu¬ 
tory negligence, nor allege that death was instantaneous. 
If the fine is given to the use of the executor or adminis¬ 
trator, the issuance of letters of administration should 
be alleged. 

Under statutes imposing a fine or forfeiture on 
a corporation for wrongfully causing death, and 
authorizing recovery therefor by indictment for 
the benefit of designated beneficiaries, the indict¬ 
ment should contain an allegation that there are 
in existence persons answering to such statutory 
designation.® The names of the beneficiaries 
should be alleged where the forfeiture is payable 
directly to them,^ but need not be alleged where 
it is payable to the administrator for the benefit 
of those entitled thereto.^® 

Likewise the indictment should allege the neg¬ 
ligence of defendant for which the hne or for¬ 
feiture is imposed by the statute,but it need not 
set out the names of defendant's servants whose 
negligence caused the injury, or the particular 
employment in which they were engaged at the 
time of the injury nor need it specify the par¬ 
ticular acts of negligence by reason of which the 
injury occurred,^® nor allege that death was in¬ 
stantaneous.^^ If, however, the statute imposes a 
fine or penalty for gross negligence, it is insuffi¬ 
cient to allege facts which would merely indicate 


ordinary negligence on the part of defendant or 
his agents.^® 

It is not necessary for the indictment to allege 
that deceased was in the exercise of ordinary 
care,^® or to negative the existence of circum¬ 
stances, which under the statute, would exonerate 
defendant from liabilityand, if it alleges that 
defendant is a common carrier for hire and that 
deceased was a passenger for hire in defendant's 
vehicle, it need not further allege as to the tolls 
imposed by defendant.^® 

Administration. If the statute gives the fine to 
the use of the executor or administrator for the 
benefit of the beneficiaries, it must be alleged that 
letters of administration have been taken out in 
the state where the indictment is laid.^^ 

Duplicity. An indictment charging negligence 
on the part of defendant, and, in the same count, 
negligence of the servants of defendant is not bad 
for duplicity, as but one offense is charged.^® 

§ 76. Plea or Answer and Subsequent Plead¬ 
ings 

a. Plea or answer 

b. Replication or reply 

a. Plea or Answer 

The plea or answer is governed by the rules relating 
to such pleadings In other civil actions. 

The plea or answer in an action for wrongful 
death is governed by the rules relating to such 
pleadings in other civil actions.^i It is not neces¬ 
sary, in order to raise an issue, that a denial be 
made in the precise words of the averment sought 
to be controverted, but any averment in the answer 
which, if found to be true, necessarily shows that 


6. Mo.—Casey v. St, Liouis Transit 
Co., 1-03 S.W. 1146, 205 Mo. 721, 
reversing* 91 S.W, 419, 116 M-o. 
App. 235. 

17 C.J. p 1294 note 54. 

7. Mo.—Colvin v. Gideon, & N. I. 
R. Co., App., 200 S.W. 715. 

8. Me.—State v. Grand Trunk R. Co., 
60 Me. 145. 

17 C.J. p 1295 note 62. 

9. Me,—State v. Grand Trunk R. 
Co., supra. 

17 C.J. p 1295 note 62 [b] (3), (4). 

10. Ma&s.—Commonwealth v. Bos¬ 
ton & W. R. Corporation, 11 Cush. 
512. 

17 C.J. p 1295 note 62 [b] (1), (2). 

11. Mass,—Commonwealth v. Fitch¬ 
burg- R. Co., 120 Mass. 872. 

N.H.—State v. Manchester, etc., R. 

Co., 52 N.H. 528. 

17 C.J. p 1295 note 63.' 


12. Mass.—Commonwealth v. Bos¬ 
ton & W. R. Corporation, 11 Cush. 
512. 

13. N.H.—State v. Manchester & L. 
R. R. Co., 52 N.H. 528. 

14. Mass.—Commonwealth v. Met¬ 
ropolitan R. Co., 107 Mass. 236. 

17 C.J. p 12*95 note 66. 

15. Mass.—Commonwealth v. Bos¬ 
ton, etc., R. Co., 133 Mass. 383. 

17 C.J. p 1295 note 64. 

Allog'ation of gross neg-lig-ence held 
sufSlcieut 

Mass.—Commonwealth v. Brockton 
St. R. Co., 10 N.E. 506, 143 Mass. 
601. 

17 C.J. p 1295 note 64 [a] (2). 

16. N.H.—State v. Manchester, etc., 
R. Co., 62 N.H. 528. 

17 C. J. p 1295 note 65. 
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17. Mass.—Commonwealth v. Fitch¬ 
burg R. Co., 10 Allen 189. 

17 C.J. p 1295 note 65 [b]. 

18. ' Mass.—Commonwealth v. East 
Boston Ferry Co., 13 Allen 589. 

19. Mass.—Commonwealth v. San¬ 
ford, 12 Gray 174. 

Shown by implication 

Mass.—Commonwealth v. East Bos¬ 
ton Ferry Co., 13 Allen 589. 

17 C.J. p 1295 note 67 [a]. 

20. N.H.—^State v. Manchester, etc., 
R. Co., 52 NJEI. 528. 

21. Conn.—Lamphear v. Bucking¬ 
ham, 33 Conn. 237. 

Ill,—Eattuada v. Mulgrew, 278 Ill. 
App. 539. 

17 C.J. p 1295 note 69. 

Plea of answer in civil actions gen¬ 
erally see the C.J.S. title Pleading 
§§ 99-129, also 49 C.J. p 179 note 
68-p 223 note 22. 
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the allegation of the complaint as to the same mat¬ 
ter is untrue is a good traverse, and sufficient as a 
denial.22 Since plaintiff must show that he has 
the right, under the law and the facts, to maintain 
his action, defendant is not bound to allege where 
the injury occurred or that it was committed in 
another state.23 a general denial or general* issue 
puts in issue the material allegations of the com¬ 
plaint, ^4 such as the existence of statutory bene¬ 
ficiaries surviving,^^ as well as the commission of 
the act complained of,^^ or the fact of assumed 
risk;^'^ but it does not put in issue the ownership, 
possession, or operation of the instrumentalities or 
property which caused the death alleged,^^ nor 
does it admit the identity of deceased.29 A denial 
that the act was unlawfully and wrongfully done 
admits that the act was done and presents no is- 

22. Cal.—Simoneau v. Pacific Blec- 
tric R. Co., 115 P. 320, 159 Cal. 

494. 

23. N.Y.—Deb 6 VO is e v. New York, 
etc., R. Co.. 98 N.Y. 377, 50 Am.R. 

683, affirming.30 Hun 479. 

17 C.J. P 1295 note 72. 

24. Aria.—Chenowth v. 

226 P. 535, 26 Ariz. 420. 

25. Ill.—Conant v. Criffln, 48 Ill. 

410. 

Ind.—Toledo, etc., R. Co. v. Lander, 

95 :^.B. 319, 48 Ind.App. 56. . 

17 C.J. p 1295 note 73. 

26. Ill.—Conant v. 

410, 

Any matter tending to show tliat 
defendant did not commit the act 
may be given in evidence under the 
general issue.—^Kuykendall v. Ed¬ 
mondson, 94 So. 546, 208 Ala. 553. 

27. Mo.—Stein v, Battenfeld Oil & 

G-rease Co., 39 S.W.2d 345, 327 Mo. 

804. 

28. Ill.—Thomas v. Anthony, 103 N. 

E, 974, 261 Ill. 288. 

29. Ill.—Johnson v. Chicago City R. 

Co., 166 IlkApp. 49. 

30,. U.S.—Rutherford v. Poster, Ark., 

125 P. 187, 60 C.C.A. .129. 

31. Ala.—Hampton v. Robersop, 163 
So. 644. 

Ill.—Lattuada v. Mulgrew, 278 Ill. 

App. 539. 

Ky.—Thoenis* Adm’x v. Andrews, 21 
S.W.2d 250, 231 Ky. 160. 

17 aJ. P 129fe note 78. 

Special defenses within role 

(1) Act of Grod.—^Pt. Smith, etc., 

R. Co. V. Knott, 159 P, 847, 60 OkL 
175. , ' 

(2) Consent of widow and chil¬ 
dren to action by administrator for 
their benefit.—Bingham Mines Co. v. 

Bianco, C.C.A.Utah, 276 P. 513. 

* (3) Illegitimacy of deceased child. 

—Louisville, etc., R. Co. v. Thomas, 

40 So. 257, 87 Miss. 600. 


sue of fact.^9 

Special defenses. In order that defendant may 
avail himself of a special defense which is not 
available .under the general issue, he must spe¬ 
cially plead it.31 Under some statutes the defense 
of contributory negligence must be specially plead¬ 
ed but usually evidence of the contributory 
negligence of decedent is admissible under a gen¬ 
eral deriial.29 Jn some states it is held that the 
statutory requirement that a written notice stating 
the time, place, and facts of the injury shall be 
served on defendant within a prescribed time im¬ 
poses a condition subsequent to the right of ac¬ 
tion, and plaintiff is not required to plead or prove 
the giving of the notice, but the failure to give it 
is a defense to be pleaded and proved by defend- 

ant.24 

New York Cent. R. Co., 195 N.Y.S. 
680, 202 App.Div. 428. 

17 C.J. p 1296 note 79. 

Plaintiff's duty to negative see su¬ 
pra § 67. 

Sufacieucy of pleading 

(1) An allegation that, if the 
death occurred through any act of 
defendant, such death occurred prox- 
imately and directly through and by 
reason of the unlawful act of plain¬ 
tiff is not a plea of contributory neg¬ 
ligence.—Crabbe v. Mammoth Chan¬ 
nel Gold Mining Co., 143 P. 714, 168 
Cal. 500—Frazzini v. Cable, 300 P. 
121, 114 Cal.App. 444. 

(2) Special pleas of contributory 
negligence are insufficient on de¬ 
murrer, wher^ they set ,up negli¬ 
gence subsequent to the injury and 
relate to proximate cause, which is 
provable under the general issue.— 
Stallworth Turpentine Co, v. Ward, 
98 So. 719, 210 Ala. 595—17 C.J. p 
1296 note 79 [b]. 

Statute retroactive 

(1) A statute requiring contribu¬ 
tory negligence, in a death action, 
to be pleaded as a matter of defense 
has been held retroactive as it op¬ 
erates only as a change in proce¬ 
dure and the mode of attaining and 
defending rights, and applies to ac¬ 
tions pending at the time when it 
took effect,—Sackheim v. Pigueron^ 
109 N.E. 109, 215 N.Y. 62, reversing 
148 N.Y.S. 27, 163 App,Div. 180— 
17 C.J. p 1296 note 79 [a]. 

(2) On the other hand, it has been 
held that such a statute is not re¬ 
troactive.—Boutelier v. Malden, 116 
N.E. 251, 226' Mass. 479, Ann.Cas. 
1918C 910. 

33. Ind.—^Pittsburgh, etc., Co. v. 
Rogers, 87 N.E. 28, 45 Ind.App. 
230. 

U.S.—Spinello v. New York, N. 
H. & H. R. Co.. N.Y., 183 F. 762, 
106 C.C.A. 189. 

17 C.J. p 129.6 note 81. 


McDowell, 


Griffin, 48 Ill. 


(4) That person killed was, at the 
time, engaged in interstate com¬ 
merce under his employment by de¬ 
fendant,—Central of Georgia R. Co. 
V. DeLoach, 89 S.E. 433, 18 Ga.App. 
362. 

Defenses admitting prima facie guilt 
Where the material allegations 
of a complaint under the homicide 
statute are those showing defend¬ 
ant’s wrongful act causing the death, 
and the damages are punitive, and 
not compensatory, every defense ad¬ 
mitting defendant to have been prima 
facie guilty of the homicide must be 
specially pleaded.—Kuykendall v. 
Edmondson, 94 So. 546, 208 Ala. 

553. 

Accord and satisfaction 

In an administrators action for 
a child’s death, a plea setting up ac¬ 
cord and satisfaction with the 
child’s father is demurrable if it 
fails to aver that the father is the 
sole beneficiary, even though, the 
plea is intended as a partial defense 
in reduction, of damages.—^Hampton 
V. Roberson, 163 So. 644, 23i Ala. 
55. 

A plea of defense of home is de¬ 
murrable in the absence of an aver¬ 
ment that defendant or any member 
of his family was in any peril, or 
that any felony was about to be com¬ 
mitted by deceased.—-Parke v. Den- 
nard, 118 So. 396, 218 Ala. 209. * 

32- U.S.—^MacDonald v. Central Ver¬ 
mont Ry., D.C.Conn., ;31 P.Supp. 
298. , 

Cal.—Crabbe v. Mammoth Channel 
Gold Mining ,Co., 143 7,14, 168 

Cab 500. 

Me.—Bechard v. Lake, 11 A.2d 267. 
N.Y.-^Greco v. S. iS. Kresgb Co., 12 
N.E.2d 557, 277 N.Y. ,26, 116 .A.L. 
R. 1020, affirming 297 lsr.Y.S. 258, 
251 App.Div. 667, affirming 293 N. 
Y.S. 53, 161 Misc. 781—Horton v. 
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Self-defense or justification must be presented 
by a special plea, and not by the general issue.35 
A plea of justification must set forth matter consti¬ 
tuting a full defense or a bar to the prosecution of 
the action to judgment's A plea of self-defense 
sliould allege all the elements of self-defense,^7 
including that of defendant’s freedom from fault, 
and the urgent, present, and immediate peril, or 
reasonable appearance thereof, and the belief of 
defendant therein.39 If the plea shows that the 
homicide occurred in defendant’s place of busi¬ 
ness, it need not negative an opportunity for re- 

treat.^S 

Limitation of action. The question of the due 
commencement of an action, under a statute giv¬ 
ing the right of action for death, if commenced 
within a prescribed time, is properly raised by a 
plea in bar,4i and as a general rule defendant is 
not required specially to plead the limitation in 
the statute in order to entitle him to insist on the 
objection that the action was not brought within 
the time limited,^^ although there are some deci¬ 


sions to the contrary.43 

Capacity to sue. Plaintiff’s capacity to sue as 
personal representative, or in other words his ti¬ 
tle to maintain the action, can be put in issue only 
by a special plea or denial,as by a plea of ne 
unques administrator,a^n^l by pleading the gener¬ 
al issue or a general denial, defendant admits 
plaintiff’s capacity and title as stated in the com¬ 
plaint.^® A plea of ne unques administrator goes 
only to plaintiff’s right to maintain the suit, and 
does not deny fault on the part of defendant.^^ 
It has been held that, in an action by a widow, an 
allegation that no personal representative has been 
appointed is put in issue by an unverified denial.^® 

b. BepHcation or reply 

The replication or reply is governed by the rules re¬ 
lating to such pleadings in other civil actions. 

The rules which govern replications and replies 
in other civil actions apply in an action for wrong¬ 
ful death.^9 


Plaintiff’s duty to allege and prove 
see supra § 73. . ' 

35. Ala.—^Ashworth v. Alabama 

Great Southern R. Co., 99 So. 191, 
211 Ala. 20—Kuykendall v. Ed¬ 
mondson, 94 So. 646, 208 Ala. 553 

36. Ala.—Ashworth v. Alabama 

Great Southern R. Co., 99 So. 191, 

211 Ala. 20—Kuykendall v. Ed¬ 
mondson, 94 So. 546, 208 Ala. 553. 

Plea held iaisufficient 

A plea of confession and avoidance 
which seeks to justify the killing on 
the ground of debauchery of defend¬ 
ant’s daughter by deceased, but fails 
to allege facts and circumstances 
showing such an urgent danger of 
a new act of adultery as to make 
the killing absolutely necessary to 
prevent the new act, is insufficient 
on demurrer.—Putnam v. Taylor, 94 
S.B. 862, 21 Ga.App. 537. 

37. Ala.—^Harris v. Wright, 144 So. 
834, 225 Ala. 627—Rose v. Magro, 
124 So. 296, 220 Ala. 120—Drum¬ 
mond V. Drummond, 102 So. 112, 

212 Ala. 242. 

Plea held sufflcieut 

Ala.—Rose v. Magro, 124 So. 296, 
220 Ala. 120. 

Self-defense generally see the C.J. 
S. title Homicide §§ 114-133, also 
30 C.J. p 43 note 27-p 75 note 9. 

Ala.—Harris v. Wright, 144 So, 
834, 225 Ala. 627. 

39. Ala.—Rose v. Magro, 124 So. 
296, 220 Ala. 120, 

Real or apparent necessity may be 
set forth in the alternative—Drum¬ 
mond V. Dpumraond, 102 Sp. 112, 212, 
Ala. 242., ' ’ I . 


Required amendment as not impos¬ 
ing too great duty 
Where defendant’s plea of self-de¬ 
fense stated that danger was immi¬ 
nent and was either real or reason¬ 
ably apparent, court’s action in sus¬ 
taining 'demurrer thereto, thus re¬ 
quiring defendant to amend it by 
adding that he was impressed with 
honest belief of impending peril to 
his life or limb, and that it was 
necessary for him to shoot deceased 
in order to protect himself from 
death or great bodily harm, does 
not impose on defendant greater du¬ 
ty than law requires.—^Drummond v. 
Drummond, supra, 

40. Ala.—^Drummond v. Drummond, 
supra. 

41. N.J.—County v. Pacific Coast 
Borax Co., 50 A. 906, 67 KT.J.Law 
48, affirmed 53 A. 386, 68 N.J.Law 
273. 

17 C.J. p 1296 note 82. 

42. Ill.—Hartray v. Chicago Rys. 
Co., 124 K.E. 849, 290 Ill. 85, af¬ 
firming 210 IlLApp. 382. 

17 C.J. p 1296 note 83. 

Contra Wall v. Chesapeake, etc., R. 
Co., 65 K.E. 632, 200 Ill. 66, revers¬ 
ing 101 IlLApp. 431. 

Plaintiff’s duty to allege and prove 
see supra § 73. 

Nature and effect of limitation see 
supra § 53. 

43. Ky.—Chiles v. Drake, 2 Mefc. 

146, 74 Am.D. 406. i 

N.y.^—Haas v. New York Post Gr^dy 
uate Medical Schpol ^ Hospital, 
226 N.T.S. 617, 131 Miso. 

17 C.J: p 1296 note 84. 
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44. Ohio.—Coney Island Co. v. 

Mitsch, 3 Ohio N.P.,N.S., 81, re¬ 
versed on other grounds 80 N.E. 
1125, 75 Ohio St 607, 51 Cinc.L. 
Bui. 612, 4 Ohio L.R. 542, 

17 C.J. p 1296 note 85. 

Plaintiff’s duty to show capacity to 
sue see supra § 72. 

45. Ala.—Louisville & N. R. Co. v. 
Perkins, 44 So. 602, 162 Ala. 133. 

17 C.J. p 1296 note 86. 

Sufficiency of plea 
A plea, in an action by an admin¬ 
istrator, denying that plaintiff was 
ever appointed administrator of the 
estate of decedent before the bring¬ 
ing of the suit, is sufficient.—Louis¬ 
ville & N. R. Co. V. Perkins, sur 
pra- . , 

4s. Ohio.—Coney Island Co. v. 

Mitsch, 3 Ohio N.P.,N.S., 81,' re-' 
versed on other grotihds 80 N.E. 
1125, 75 Ohio St. , 607. -61 1 CincJL. 
Bui. 612, 4 Ohio-L^R.'542: , , i , - 

17 C.J. p 1296 note 87^ . • , i 

47. Ala.—Milbfk Y. ' Sloks-Sheffleld 
Steel, etc., Co., ‘ '62 So.’ 176, 182 
Ala. 622, 4« L.D.A.,N.a, 274: 

48. Kan.—Vaughn v. itansas City^ 

Northwestern B. ,Qo., . ,70 P. 6p2,j 
65 Kah. 685. * ' ' 

Plaintiff’s,tp shpw capacity tq- 
sue'^ee snprn,'§/ 72. , . . _ , 

4^;'’ i^'J.^I^isahb V. B. M. & J. F. 

' ' 'Shahi^y Co.,'48 A. 618, 66 N.XLaw 
1 .''* ‘ ^ ' 

slf'C.J.’p 1297 note 91.^ ' \ 

Replication or reply'in civil actions 
) .j|geaaral,ly-see fh'etitle ’ pij^EMd- 
I GXJ« 

j note 88-p 362 note 48. 
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§ 77. Amended or Supplemental Pleadings 

An amendment to the declaration or complaint, or 
answer, if asked for at a proper time, may be permit¬ 
ted to make the pleadings conform to the evidence or 
to cure a formal defect, provided it does not set up a 
new cause of action or matter of defense. This rule 
applies, for example, to allegations of the existence of 
beneficiaries, and to the allegation of a foreign statute. 

Where the declaration or complaint states a good 
cause of action, an amendment which does not set 
up a new cause of action but makes the pleadings 
conform to the evidence, or which cures a formal 
defect, may properly be allowed,and such amend¬ 
ment relates back to the commencement of the ac- 
tion,5t and may be made even after the limitation 
period has expired.®^ The allowance of such an 


amendment is generally within the discretion of 
the trial court,®^ and the court may impose such 
terms as seem to be just and reasonable.®^ 

Plaintiff may, on motion, be compelled to amend 
his complaint in order to make it more definite 
and certain;®® and the original writ may some¬ 
times be referred to for the purpose of aiding a de¬ 
fective, or of supplying an omitted, averment in 
the declaration.®® 

New cause of action or defense. It is error to 
permit an amendment which sets up a new cause 
of action,®'^ and this is especially true after the 
limitation period has expired,®® but the statute of 
limitation must be specially pleaded in order to 


50. XJ.S.—^Kaye v. May, C.C.A.N.JT., 
296 F. 450. 

Cal.—Carmody v. Powell, 89 P.2d 
158, S2 Cal.App.2d 56. 

Ga.—Sugarman v. Atlanta Consoli¬ 
dated St. Ry. Co., 21 S.E. 581, 94 
Ga. 604—Dellinger v. Elm City Cot¬ 
ton Mills, 107 S.E. 264, 26 Ga.App. 
780. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., 253 Ill.App. 190— 
Grace & Hyde Co. v. Strong, 127 
Ill.App. 336, affirmed 79 N.B. 967, 
224 Ill. 630, See Hughes v. El¬ 
dorado Coal & Mining Co., 197 
Ill.App. 259. 

Okl.—St. Louis & S. F. R. Co. v. 
Long, 137 P. 1156, 41 Okl. 177, 
Ann.Cas.l915C 432. 

Or.~Ibach v. Jackson, 35 P.2d 672, 
681, 148 Or. 92, quoting Corpus 
Juris. 

Pa.—Leonard v. Baltimore & O. R. 

Co., 102 A. 279, 259 Pa. 51. 

Tex.—Texas & P. Ry. Co. v, Hughes, 
Civ.App., 192 S.W. 1091, error re¬ 
fused. 

17 C.J. p 1297 note 93. ' 

Amendments held permissihle 

(1) Alleging additional act of neg¬ 
ligence as coiicurring or contributing 
cause.—Bowen, Jewell & Co. v, 
Adams, 59 S.E. 795, 129 Ga. 688. 

(2) Alleging more specifically par¬ 
ticular acts of negligence.—Smith v. 
Missouri Pac. R. Co., Mo., 56 F. 458, 
5 C.C.A. 557, reversing, C.C., 50 F. 
760—17 C.J. p 1297 note 93 [a] (1). 

(3) Alleging that the action is 
brought within the time prescribed 
therefor. 

U.S.—Kaye v. May. C.C.A.N.J., 296 F. 
450. 

Mo.—State ex rel. St. Louis Basket 
& Box Co. V. Reynolds. 224 S.W, 
401, 284 Mo. 372, affirming Probst 
V. St. Louis Basket & Box Co., 
207 S.W. 891, 200 Mo.App. 568. 
N.J.—Carey v. Deems, 129 A. 191, 
101 N.J.Law 419. 

(4) Changing allegation of simple 
negligence only to willfulness or 
wantonness. 


Ga.—Poster v. Southern Ry. Co., 157 
S.E. 371, 42 Ga.App. 830. 

Ill.—La Forest v. Chicago & E. I. 
Ry. Co., 245 Ill.App. 325. 

(5) In parent's action for death of 
son, alleging son died without leav¬ 
ing widow or children.—Myers v. 
Gulf Public Service Corporation, 132 
So. 416, 15 La.App. 589—Horrell v. 
Gulf & Valley Cotton Oil Co., 131 

50. 709, 15 La.App. 603. 

(6) Other amendments held per¬ 
missible see 17 C.J. p 1297 note 93 
[a] {2)-(4), [b], [c]. 

Amendment bringing in new par¬ 
ties see supra § 65. 

Amendments of declaration, com¬ 
plaint, or petition in general see 
the C.J.S. title Pleading §§ 286-293, 
also 49 C.J. p 498 note 29-p 529 
note 12. 

51. Or.—^Ibach v. Jackson, 35 P.2d 
672, 681, 148 Or. 92, quoting Cor¬ 
pus Juris. 

17 C.J. p 1297 note 94. 

52. Kan.—^Harbert v. Kansas City 
El. R. Co., 138 P. 641, 91 Kan. 605, 
50 L.R.A.,N‘.S., 850. 

Or.—Ibach v. Jackson, 35 P.2d 672, 
681, 148 Or. 92, quoting Corpus 
Juris. 

Pa.—Praustadter v. Philadelphia, B. 
& W. R. R. Co., 28 Pa.Dist. 351, 47 
Pa,Co. 545. 

17 C.J. p 1297 note 95. 

53. U.S.—Kaye v. May, C.C.A.N.J., 
296 P. 450. 

La.—Myers v. Gulf Public Service 
Corporation, 132 So. 416, 15 La. 
App. 589—Horrell' v. Gulf & Val¬ 
ley Cotton Oil Co., 131 So. 709, 15 
La.App. 603. ^ - 

Okl.—St. Louis & S. F. R. Co. v. 
Long, 137 P. 1156, 41 Okl. 177, 
Ann.Cas.l915C 432. 

54. U.S.—Williams v. William B. 
Scaife & Sons Co., D.C.N.J., 227 
F. 922. 

Isr.T. —Guinan v. Hayes Storage 
Warehouse, 182 N.T.S. 260. 

N.C.—Warner v. Western North 
Carolina R. Co., 94 N.C. 250. ‘ 
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55. XJ.S.—^Mendola v. Carborundum 
Co., D.C.N.Y., 26 P.Supp. 359. 

S.C.—^Nohrden v. Northeastern R. Co., 
32 S.E. 524, 54 S.C. 492. 

Wis.—Pitts V. Waldeck, 8 N.W. 363, 
51 Wis. 567. 

Time of injurious exposure 

Where, in an action for the wrong¬ 
ful death of an employee, the com¬ 
plaint alleges no injurious exposure 
after a specified date, but does not 
allege when the last exposure oc¬ 
curred, plaintiff may be required to 
amend his complaint to show the 
date of the last exposure so that 
whether the action is barred by stat¬ 
utory limitations may be deter¬ 
mined.—Mendola v. Carborundum 
Co., D.C.N.T., 26 F.Supp. 359. 

Bill of particulars see infra § 78. 

56. Vt.—^Westcott V, Central Ver¬ 
mont R. Co., 17 A. 746, 61 Vt. 438. 

57. Mass.—Church v. Boylston & 
Woodbury Caf6 Co., 105 N.E. 883, 
218 Mass. 231. 

17 C.J. p 1298 note 99. 

Increasing demand 

A constitutional provision increas¬ 
ing the liability of those wrongfully 
causing the death of others is not 
retroactive in its operation, and a 
complaint based on an injury in¬ 
flicted before the provision was 
adopted cannot be amended by in¬ 
creasing the amount of damages to 
an amount greater than could be 
recovered before such provision was 
adopted.—Isola v. Weber, 41 N.E. 
704, 147 N.T. 329, reversing 34 NY. 
S. 77, 13 Misc. 97, reargument de¬ 
nied 42 N.E. 723, 148 N.Y. 736—17 
C.J. p 1298 note 99 [b]. 

58. U.S.—Williams v. William B. 
Scaife & Sons Co., D.C.N.J., 227 F. 
922. 

17 C.J. p 1298 note 1. 

Additional paragraph, within period 
The filing, within a period of 
limitations, of an additional para¬ 
graph in a complaint for negligent 
death is permissible, although it may 
be based on a different theory from 
that declared on in the other para- 
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raise the objection.59 In accordance with this 
rule, if the original pleading states no cause of ac¬ 
tion it cannot be amended.60 A declaration or 
complaint cannot be amended so as to change from 
a cause of action under one statute to a cause of 
action under a different statute,or so as to 
change from a cause of action based on a com¬ 
mon-law liability to a cause of action under a death 
statute.®^ It has been held, however, that where it 
appears that the cause of action relied on is un¬ 
der a certain statute, but misdescribed, it is proper 
to allow an amendment adding a new count under 
such statute,®^ or an amendment striking out the 
words erroneously nstdM The sufficiency of an 
amended complaint which sets up a new cause of 
action is to be determined solely by its own allega¬ 
tions without reference to the original complaint.^S 

The court may also in its discretion refuse a 
separate and distinct defense to be set up b 3 amend¬ 
ment to the answer, after the case has gone to 
trial.es 

Alleging existence of beneficiaries. Failure to 


allege the existence of beneficiaries, for whose 
benefit the action is brought, ma^" be cured by 
amendment,67 unless there is no evidence to sup¬ 
port the proposed amendment.Jt has been held 
that such an amendment may be made after the ex¬ 
piration of the statute of limitations,^^ but there 

is authority to the contrary. *^0 

An inaccuracy in the statement as to the num¬ 
ber of beneficiaries entitled to damages, where the 
names of such distributees have been stated, may 
be amended by striking out the names of those not 
entitled to recover,or by adding the names of 
those improperly omitted.*^2 However, it has been 
held that, where an amendment changing the ben¬ 
eficiary changes the amount of recovery, it is in 
effect the beginning of a new suit and is subject 
to a plea of limitations as such.'^^ 

Alleging foreign statute. In an action under a 
foreign statute, a declaration or complaint failing 
to allege such statute may be amended so as to set 
forth the statute.'^^ It has been held that such an 
amendment may be made after a trial and verdict 


graphs.—Lavene v. Friedrichs, 115 N. 
E. 324, 186 Ind. 333, rehearing de¬ 
nied 116 N.E. 421, 186 Ind. 333. 

59 . Ill.—^Houghland v. Avery Coal, 
etc.. Co., 152 Ill.App. 573, afHrming 
93 N.E. 40, 246 Ill. 609. 

60. Ind.—Baltimore & Ohio S. W. E. 
Co. V. Gillard, 71 N.E. 58, 34 Ind, 
App. 339. 

Mo.—Goldschnaidt v. Pevely Dairy 
Co., Ill S.W.2d 1, 341 Mo. 982— 
Meservey v. Pratt-Thompson 
Const. Co., App., 291 S.W. 174. 

17 C.J. p 1298 note 2. 

61 . U.S.—Hall V. Louisville & N. 
R. Co., C.C.Fla., 157 F. 464. 

17 C.J. p 1298 note 3. 

62 . U.S.—Boston & M. R. Co. v. 
Hurd, N. H., 108 F. 116, 47 C.C.A. 
615, 56 L.R.A. 193, certiorari denied 
22 S.Ct. 939, 184 U.S. 700, 46 L.Ed. 
765. 

17 C.J. p 1298 note 4. 

63 . U.S.—De Valle da Costa v. 
Southern Pac. Co., Mass., 176 F. 
843, 100 C.C.A. 313, certiorari de¬ 
nied 30 S.Ct. 696, 217 U.S. 606, 54 
L.Ed. 900. 

17 C.J. p 1298 note 5. 

64^ Ala.—Louisville, etc., R. Co. v. 

Robinson, 37 So. 431, 141 Ala. 325. 
17 C.J. p 1298 note 6. , 

65 . Cal.—Groom v. Bangs, 96 P. 
50'3, 153 Cal. 456. 

17 C.J. p 1299 note 7. 

66 . Ky.—^Henry Bickel Co. v. 

Wright's Adm'x, 202 S.W. 672, 180 
Ky. 181. 

Injury ' occurring on .gx>v©mment 
property 

Where the action goes to trial 
only on the issue of negligence, an 

25 C.J.S.—76 


offered amendment to the answer 
that the injury occurred on govern¬ 
ment land, where there could be no 
recovery for death, and that the 
state law does not apply, is a sepa¬ 
rate and distinct defense, the filing 
of which rests in the sound discre¬ 
tion of the trial ^ court, and the re¬ 
fusal of which is not an abuse of 
such discretion.—Henry Bickel Co. 
V. Wright’s Adm’x, supra. 

67. Ill.—Englund v. Mississippi Val¬ 
ley Traction Co., 139 Ill.App. 572. 

Mo.—Chapman v. Terminal R. R. 
Ass’n of St. Louis, App., 137 S.W. 
2d 612. 

17 C.J. p 1299 note 9. 

Alleging existence of beneficiaries 
generally see supra § 71. 

68. Ky.—Illinois Cent. R. Co. v. 
Doherty, 155 S.W. 1119, 153 Ky. 
363, 47 L.R.A.,N.S., 31. 

69 . Pa,—^Huntington, etc., R-, etc., 
Co. V. Decker, 84 Pa. 419. 

17 C.J. p 1299 note 11. 

70. Ill.—^Foster v. St. Luke’s Hos¬ 
pital, 60 N.E. 803, 191 Ill. 94. 

17 C.J. p 1299 note 12. 

71. S.C.—Reed v. Northeastern R. 

' Co., 16 S.E. 289, 37 S.C. 42. 
Petition dismissed as to improper 

persons 

It has been held that a petition al¬ 
leging the existence -of the de¬ 
cedent’s parents, a class preceding 
in right the brothers aJid sisters, 
may properly be dismissed as to 
brothers and a sister who are also 
made plaintiffs, since no amendment 
could be effective in eliminating that 
obstacle to the claim of the col¬ 
laterals.—r-H©rrell V. Gulf & Valley 
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Cotton Oil Co., 131 So. 709, 15 La. 
App. 603. 

72. Ark.—St. Louis, etc., R. Co. v. 
Block, 95 S.W. 155, 79 Ark. 179. 

17 C.J. p 1299 note 14. 

Error in allegation tliat mother 
was son’s sole heir, if properly 
raised in trial court, could be cured 
by amendment to complaint.—Car- 
mody V. Powell, 89 P.2d 158, 32 Cal 
App.2d 56. 

73. U.S.—Hall V. Louisville & N. R. 
Co., C.C.Fla., 157 F. 464—Atlanta, 
K. «fe N. R, Co. V. Hooper, Tenn., 
92 F. 820, 35 C.C.A. 24. 

74. Ga.—South Carolina R. Co, v. 
Nix, 68 Ga. 572. 

N.Y.—Lustig V. New York, etc., R. 

Co., 26 N.Y.S. 477, 65 Hun 547. 
Ohio.—Greene v. Louisville & Nash¬ 
ville R. R. Co., 25 Ohio N.P.,N.S., 
236, affirmed Louisville & N. R. Co., 
149 N.E. 876, 113 Ohio St. 546, dis¬ 
missed 160 N.E. 495, 26 Ohio App. 
xlvi. 

TTnder a statute allowing amend¬ 
ment of any pleading* on the trial 
of an action, a complaint alleging 
death by negligence in another state, 
but not alleging any statute in such 
state authorizing recovery, may be 
amended in that regard, in the ab¬ 
sence of surprise, and on objection 
thereto after the evidence is in, as 
such amendment does not change 
the action from one at commbn law, 
under which there could be no re¬ 
covery, to a statutory action, and 
so set up a new cause of action, as 
the right in each instance is under 
the statute.—Lustig v. New York, 
L. B. & W. R. Co., 20 N.Y.S. 477, 65 
Hun 547. 
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and after a motion for judgment on the pleadings 
has been filed,but that it cannot be made after 
the expiration of the time specified in the statute 
of limitations of such foreign state. 

Time for amendment in general. Subject to the 
rules stated above in this section, an amendment 
to the declaration or complaint may be permitted 
pending the introduction of evidence by defend¬ 
ant,^'^ after the testimony is in,'^® and even after 
verdict,especially where defendant has raised 
no objection to the sufficiency of the pleadings or 
to the admissibility of evidence.^^ It has also been 
held that an amendment may be permitted after 
judgment,except as to a matter which is essen¬ 
tial to the right of action.Although an amend¬ 
ment may be refused by the court if plaintiff was 
given an earlier opportunity to amend and refused 
to do so,^^ the mere fact that he has failed or re¬ 
fused to avail himself of an earlier opportunity to 
amend his pleading does not prevent the court 
from later permitting an amendment, if defendant 
is not prejudiced thereby.^^ 


§ 78. Bill of Particulars 

General principles regulating bills of particulars in 
other cases ^pply in an action for wrongful death. 

The general principles regulating the office and 
effect of bills of particulars in other cases apply 
in an action for death by wrongful act.^s Under 
some statutes, including Lord Campbelhs Act, a 
bill of particulars must be furnished when de¬ 
manded by defendant but such a requirement is 
merely directory ■ and may be waived by defend¬ 
ants'^ In any case the court may order suitable 
specifications where the particulars are not suffi¬ 
ciently set forth but, unless authorized by stat¬ 
ute, a bill of particulars cannot be required where 
it would be unreasonable to do so.s^ 

§ 79: Issues, Proof, and Variance 

General rules relating to issues, proof, and variance 
apply In an action for wrongful death. 

The general rules relating to issues, proof, and 
variance in civil actions applyand, in accord¬ 
ance with such rules, issues should not be sub¬ 
mitted to the jury unless they are properly raised 
by the pleadings^^ and supported by the evi- 


75 . Ohio.—Greene v. Louisville & 
Nashville R. R. Co., 25 Ohio N.P., 
N.S., 236, affirmed Louisville & N. 

R. Co. V. Greene, 149 N.E. 876, 113 
Ohio St. 546, dismissed 160 N.E. 
495, 26 Ohio App. 392. 

76. Ga.—Selma, etc., R. Co. v, Lac¬ 
ey, 49 Ga. 106. 

77. Ga.—Harris v. Central R. Co., 3 

S. E. 355, 78 Ga. 525. 

Time for amendment of declaration, 
complaint, or petition in general 
see the C.J.S. title Pleading § 287, 
also 49 C.J. p 600 note 63-p 503 
note 14. 

78 . U.S.—Seaboard Air Line Ry. 
V., Koennecke, S.C, SS S.CU 126, 
239 U.S, 352, 60 L.Ed. 324 

79 . Ill.—Scharfenstein v. Forest 
City Knitting Co., 253 IlhApp. 190 
—Houghland v. Avery Coal, etc., 
Co., 152 Ill-App. 573, affirmed 93 N. 
E. 40, 246 Ill. 609. 

Mass.—Bartley v, Boston & N. St. 
Ry. Co., 83 N.E. 1093, 198 Mass. 
163, 

Mich.—Lucy v. Dowd, 281 N.W. 314, 
285 Mich. 530. 

80. Mich.—Lucy v. Dowd, supra. 

81. Tenn.—Louisville, etc., R. Co. 
V. Pitt, IS S.W. 118, 91 Tenn. 86. 

Ga.—James v. Central, etc., R. Co., 
75 S»E. 431, 138 Ga. 415, If L.R,A., 
N.S.. 795, Ann.Cas.l9l3D 468, 

82. Tenn.—Louisville, etc., R.' Co, 
V. Pitt, 18 S.W. 118, 91 Tenn. 86. 

ISxlstence of benefi.ciaries 
Where only defects in matters of 
form may be rectified after judg- 
naent, a failure of the declaration to 


allege the existence of a widow and 
children or next of kin cannot be 
remedied by amendment after judg¬ 
ment.—Louisville, etc., R. Co. v. 
Pitt, supra. 

83. La.—Norton v. Crescent City 
Ice Mfg. Co., 150 So. 855, 178 La. 
135, annulling, App., 146 So. 753, 
rehearing denied 147 So. 385 (first 
case). 

Mistake as to law no excuse 

The fact that children, in a suit 
for their deceased father's suffering, 
mistakenly construe “existing juris¬ 
prudence as authorizing the proce¬ 
dure which they followed does not 
justify them in refusing to amend 
their pleadings when, given an op¬ 
portunity to do so, and therefore 
they cannot amend after judgment 
to include damages sustained by 
them directly.—Norton v. Crescent 
City Ice Mfg. Co., supra. 

84. Mich.—Lucy v- Dowd, 281 N. 
W. 314, 285 Mich. 530. 

85. Md.—Baltimore, etc., R. Co. v. 
State, 41 Md. 268. 

N.J.—Telfer v. Northern R. Co., 30 
N.J.Law 188. 

Bill of particulars in general see the 
C.J.S. title Pleading §§ 376-406, 
also 49 C.J. p 6^2 note 17~p 650 
note 31. ' 

86; U.S.—rRosney v. Erie R. Co., C. 

C.N.Y,, 124 F. 90. 

17 C.J. p 1300 note 28. 

Parfcictilaa^ defendant may require 
A corporate defendant may be en¬ 
titled to a bill * of particulars in¬ 
forming defendant regarding what 
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plaintiffs claimed as basis for 
amount of damages demanded, and 
relationship of the next of kin on 
whose behalf action was brought.— 
Chinery v. Brooklyn Union Gas Co., 
14 N.Y.S.2d 862, 258 App.Div. 727. 

87. Md.—Philadelphia, etc., R. Co. 
V. State. 58 Md. 372. 

88. Vt.—Westcott V. Central Ver¬ 
mont R. Co., 17 A. 745, 61 Vt. 438. 

89. N.Y.—Murphy v. Kipp, 8 N.Y. 
Super. 659. 

From defendant 

Where defendant has the burden 
of proving contributory negligence, 
as explained infra § 80, he should 
not be required before trial to as¬ 
sert in a bill of particulars whether 
the infant decedent, was sui juris. 
—Heddy v. Dairymen’s League Co¬ 
op. Ass’n, 273 N.Y.S. 174, 242 App. 
Div. 687. 

90. Ind.—Pfisterer v. Key, App., 27 
N.E.2d 892. 

Issues, proof, and variance generally 
see the C.J.S. title Pleading^ §§ 
512-546, also 49 C.J. p 78Q note 
50-p 818 note 81. 

91 . Cal.—Gilmore v. Los Angeles 

Ry. Corporation, 295 P. 41, 211 
Cal. 192. . 

Ky.—Brewer’s Adm’x v. Louisville 
& N. R. Co., 34 S.W.2d .94&, 237 
Ky. 71. 

Mo.—Jenkins v. Wabash Ry. Co., 73 
S.W.2d 1002, 335' Moi 748-^Men-^ 
ard V. Goltra, 40 S.W.^d 1053, 328 
Mo. 368. * 

Tex.—"Normah‘ v. Valley Gin Co., 
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dence.92 An allegation that deceased was in the ex¬ 
ercise of ordinary care does not preclude plaintiff 
from invoking the benefit of the humanitarian or 
last chance rule;93 but, where plaintiff bases his 
right to recover on the humanitarian doctrine, he 
admits decedent’s negligence and places his reliance 
on defendant’s negligence in failing to discover de¬ 
cedent’s peril in time to avoid injuring him.^^ 

What mast he proved. Matters which are not 
put in issue by the pleadings,95 and matters which 
are unnecessarily alleged,96 need not be proved. 
However, whatever it is necessary to allege in or¬ 
der to entitle plaintiff to recover must.be proved 
upon the trial substantially as alleged,97 unless ad¬ 
mitted by defendant,98 or unless it is a matter of 
which the court will take judicial notice ;99 and 


this rule applies with respect to each material al¬ 
legation of an indictment for the benefit of desig¬ 
nated beneficiaries.1 Since the Federal Employers^ 
Liability Act supersedes all state statutes in cases 
for wrongful death falling under the federal stat¬ 
ute, where the pleadings allege a case within the 
federal statute the rights of the parties must be 
determined under that statute.2 

Plaintiff must prove the negligence as charged 
in his declaration or petition but, where several 
distinct acts of negligence are charged, a recovery 
may be had if one or more grounds of negligence 
are proved, unless the grounds of negligence 
charged are so related as to show that the injury 
was the result of two or more of the acts charged 
combined.^ If plaintiff fails to prove any of the 


Civ.App., 99 S.W.2d 1065, error re¬ 
fused. 

Vt.—Woodcock’s Adm’r v. Hallock, 
127 A. 380, 98 Vt. 284. 

17 C.J. p 1301 note 32. 

ContrilDTitory neg-lig-eace 
Allegation that death of deceased 
and damage to plaintiff was caused 
solely by, and resulted from, negli¬ 
gent acts and omissions of dece¬ 
dent, put question of contributory 
negligence in issue.—Hughes v. At¬ 
chison, T. & S. F. Ey. Co., 8 P.2d 
853, 121 Cal.App. 271. 

Questions of law and fact generally 
see infra § 89. ' 

92 . N.C.—Ellerbe v. Carolina Cent. 
R. Co., 24 S.E. 808, 118 N.C. 1024. 

93. Mo.—Bybee v. Dunham, App., 
198 S'.W. 190. 

94 . Mo.—Pelver v. Central Electric 
R. Co., 115 S.W. 980, 216 Mo. 195. 

95 . Ill.—Union R., etc., Co. v. Shack- 
let, -10 N.E. 896, 119 Ill. 232. 

Mo.—Rositzky v. Rositzky, 46 S.W. 

2d 591, 329 Mo. 662. 

17 C.J. p 1301 note 36. 

railure to Introduce evidence of 
earning capacity of decedent is not 
fatal to recovery of damages.—Keys 
V. Nash^s Adm’X, 94 S.W.2d 1006, 264 
Ky. 398. 

96 . Ill.—^Vail V. Graham, 259 III. 
App. 172—West Chicago St. R. 
Co. v. ■ Whittaker, 72 Ill. App. 48. 

Ind.—Smith v. Cleveland, C., C. & 
St. L. Ry. Co..- 117 N.E. 634, 6,7 
Ind.App. 397. 

Tex.—Red Arrow Freight Lines v. 

Smith, Civ.App., 03 S.W.2d 495. 

17 C.J. p 1301 note 37. 

97. U.S.—The Vulcania, D.C.N.Y., 
32 F.Supp. 815. 

Ariz.—Chenowth v. McDowell, 226 
P. 635, 26 Ariz. 420. 

Cal.—Zeller v. Reid, 101 P.2d 730, 

, ,38 CqJ.App.2d 622. 

Ga.—Southern Ry. Co, v. McCrary, 
190 S.E. 195, 56 Ga,ARP.,406. 

Ill.—Wilcox V. Bierd, 162 N.E. 170, 


330 Ill. 571—Denton v. Midwest 
Dairy Products Corporation, 1 N. 
E.2d 807, 284 Ill.App. 279. 

Ky.—Owen Motor Freight Lines v- 
Russell's Adm’r, 86 S.W.2d 7P8, 
260 Ky. 795. 

La.-—Smith v. Monroe Grocery Co., 
App,, 171 So. 167—Spillman v. 
Texas & P. Ry. Co., 135 So. 66. 17 
La.App, 473. 

Me.—Bechard v. Lake, 11 A.2d 267. 
Mass.—Cotter v. Boston, R. B, & L. 
R. Co., 129 N.E. 426, 237 Mass. 
68 . 

Mo.—Huckleberry v. Missouri Pac. 

R. Co., 26 S.W.2d 980, 324 Mo. 1025 
—O’Donnell v. Wells. 21 S.W.2d 

• 762, 323 Mo. 1170—Elliott v. Wa¬ 
ter, Light & Transit Co., App., 245 

S. W. 568. 

N.Y.—Ferguson v. Harder, 252 N. 

Y.S. 783, 141 Misc. 466. 

Okl.—Potter v. Pure Oil Co., 78 P. 
2d 694, 182 Okl. 509—Tackett v. 
Tackett, 50 P.2d 293, 174 Okl. 51. 
17 C.J. p 1301 note 38. 

Allegations held necessary to he 
proved 

(1) That death occurred within 
state 'where statute gives no right 
of action for wrongful death outside 
state.—Rost v. F. H. Noble & Co., 
147 N.E. 258, 316 Ill. 357, reversing 
232 Ill,App, 430. 

(2) That action was brought with¬ 
in one year after death.—Mathis v. 
Camp Mfg. Co., 168 S.E. 515, 204 N. 
C. 434. 

(3) In widow’s action, that no 
administrator had been appointed.— 
Oklahoma Gas & Electric Co. v. Spi- 
va, 80 P.2d 941, 183 Okl. 253—White 
V. MeGee, 11 P.2d 924, 157 Okl. 204 
—^Whitehead Coal & Mining Co. v. 
Winton, 230 P. 509. 107 Okl. 99— 
Chicago, R. I. & P. Ry., Co. v. Brooks, 
156 P. 362, 57 Okl. 163. 

Death by negligence 

It* is not sulRcient merely to show 
that decedent was killed by defend¬ 
ant and that defendant was guilty 
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of negligence, without proving death 
was caused by proven negligence.— 
Donahue v. Louisville &. N. R. Co., 
118 S.W.2d 716, 274 Ky. 364—Sutton 
V. Louisville & Nashville R. Co., 181 
S.W. 938, 168 Ky. 81. 

9B. Okl.—Potter v. Pure Oil Co., 78 
P.2d 694, 182 Okl. 509. 

17 C.J. p 1301 note 38. 

99. Mo.—Berkbigler v. Scott Coun¬ 
ty Milling Co., App., 275 S.W. 599. 
Time of commencement of action 
The fact that no proof is offered 
to show suit was filed within six 
months after death will not defeat 
the action, where petition alleges 
that suit was begun within six 
months, and evidence shows the date 
of death, since time of filing papers 
is matter of record and court may 
take judicial notice of date of filing 
petition.—Berkbigler v. Scott County 
Milling Co., supra. 

1. Mass.—Commonwealth v, Fitch¬ 
burg R. Co., 120 Mass. 372. 

2. Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Sharp, 171 S.W. 95, 116 Ark. 
308. 

Plaintiff mast show his right to 
recover tinder the federal statute 
where his petition brought under a 
state statute alleges a case falling 
under the federal statute.—Penny v. 
New ^Orleans Great Northern R. Co., 
66 So. 313, 135 La. 962. 

3. Ga.—^Parsons v. Shinall, 182 S. 
E. 624, 52 Ga.App. 144. 

Mass.—^Kimball v. George A. Fuller 
Co., 154 N.E.. 762, 258 Mass. 232. 
Under indictment 

Where gross negligence is relied 
on under an indictment, such neg¬ 
ligence must be proved as alleged.— 
Commonwealth v. Fitchburg R. Co., 
126 Mass. 472—Commonwealth v. 
Fitchburg R. Co., 120 Mass. 372. 

4. Ga.—^Parsons v. Shinall, 182 S. 
E. 624, 52 Ga.App. 144. 

17 C.J. p 1301 note 41. 
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specified acts of negligence, he is not entitled to re¬ 
cover, regardless of what other acts of negligence 
are disclosed by the evidence.^ It has been held 
that a petition, under a statute authorizing a re¬ 
covery where death is occasioned by negligence 
or criminal intent, which charges both negligence 
and criminal acts is sustained by proof of either.^ 

Evidence admissible under pleadings. The evi¬ 
dence offered must be limited to the issues made 
by the' pleadings, that is, the proofs must correspond 
to the pleadings evidence, of matters not properly 
put in issue by the pleadings is not admissible,^ 
except as to such matters as are relevant to the 
issues.® Under the general issue defendant may 
prove a release obtained from a former adminis¬ 


trator of decedent’s estate,or may offer evidence 
as to the cause of the death.^^ Evidence of dec¬ 
larations by the deceased, not part of the res gestae, 
tending to show his hostility and purpose to at¬ 
tack defendant is competent under an appropriate 
special plea of self-defense,^2 jg not admissible 
under the general issue.^^ 

As to negligence. Under a general allegation of 
negligence, plaintiff may prove any particular act 
or omission on the part of defendant tending to 
establish such negligence,and the same is true as 
to a general plea of contributory negligence.i^ 
Where, however, definite acts of negligence are 
alleged in the declaration or complaint, the proof 
must be confined to the acts alleged^^ or to other 


5 . Ga.—Parsons v. Shinall, 182 S. 
E. 624, 52 Ga.App. 144. 

6. Mo.—O’Brien v. St. Louis Trans¬ 
it Co., 110 S.W. 705, 212 Ho. 59, 
15 Ann.Cas. S6, distinguishing 
Earning v. Metropolitan St. R- Co., 
57 S.W. 268, 157 Mo. 477. 

7 . U.S.—Humble Oil & Refining Co. 
V. Hendrix, C.C.A.Okl,, 2 P.2d 33. 

Ga.—Georgia Railroad & Banking 
Co. V. Farmer, 164 S.B. 71, 45 Ga, 
App. 130. 

Ill.—Coffin V. Greer College of Mo¬ 
toring, 248 Ill.App. 584. 

Kan.—White v. City of Bonner 
Springs, 160 P. 1024, 99 Kan. 148. 
Tenn.—Parsons v. American Trust 
& Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

Tex.—McMillion v- Wilkinson, Civ. 
App., 135 S.W.2d 231, error dis¬ 
missed, judgment correct. 

17 C.J. p 1301 note 43. 

Evidence held admissible under 
pleadings 

(1) Proof that plaintiff was dece¬ 
dent’s common-law wife is admissi¬ 
ble under an allegation that she 
was his legal wife.—McMillian v. 
Sims, Tex.Civ.App., 112 S.W.2d 793. 
error granted. 

(2) Under allegation that dece¬ 
dent was crushed and mangled, evi¬ 
dence is admissible that his scalp 
was lacerated and his skull frac¬ 
tured, “crushing” means breaking 
by pressure, and to “mangle” in¬ 
cludes to lacerate.—Yagunchok v. 
Rutledge, 188 N.W. 412, 219 Mich. 
82. 

(3) Other cases of evidence held 
admissible see 17 C.J. p 1301 note 
43 [a]. 

Existence of beneficiaries 
Where, under the statute. Identity 
of beneficiaries becomes important 
only in determining amount of dam¬ 
ages, although their mere existence 
must be alleged, proof of their iden¬ 
tity can be made under allegations 
of their existence in general terms. 
—Smith V. Cleveland, C., C. & St L. 


Ry. Co., 117 N.E. 534, 67 Ind.App. 
397. 

Recovery claimed under two stat¬ 
utes 

Where recovery is claimed both 
under the death act and under the 
survival act, evidence of dependen¬ 
cy of widow and children and con¬ 
tribution to them by decedent in his 
lifetime is admissible only to sup¬ 
port cause of action under the death 
act.—Lucy v. Dowd, 281 N.W. 314, 
285 Mich. 530. 

8. Ky.—Payne v. Steers, 247 S.W. 
1, 197 Ky. 339. 

Mo.—Jenkins v. Wabash Ry. Co., 73 
S.W.2d 1002, 335 Mo. 748—Lackey 
V. United Rys. Co., 231 S.W. 956, 
288 Mo. 120—Cain v. St. Louis 
Public Service Co., App., 59 S.W. 
2d 734—^Edwards v. Federal Lead 
Co-, App., 230 S.W. 127. 

Mont.—Osterholm v. Butte Electric 
Ry. Co., 199 P. 252, 60 Mont. 193. 
Tex.—St. Louis, S. F. & T. Ry. Co. 

V. Houze, Civ.App., 28 S.W.2d 865. 
17 C.J. p 1301 note 44. 

Evidenca held inadmissible under 
pleadings 

(1) Of foreign statute allowing 
recovery for death under declaration 
not alleging statute.—Frost v. C. 
W. Cone Taxi & Livery Co., 139 A. 
227, 126 Me, 409. 

(2) Of life insurance carried by 
the deceased, as tending to show 
suicide, where the defense of suicide 
is not pleaded,—Payne v. Steers, 247 
S.W. 1, 197 Ky. 339. 

Contributory negligence 

In action, submitted solely under 
humanitarian doctrine, refusal to 
admit statements of deceased made 
after accident to effect that it was 
his fault as declaration against in¬ 
terest is not error, since they could 
go only to Queistion of contributory 
negligence, which is no defense in 
action under humanitarian doctrine. 
—Venters v. Bunnell, 93 S.W.2d 70, 
230 Mo.App. 1190. 
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Financial condition of plaintiff 

Although statutes fix the liability 
not only for simple negligence caus¬ 
ing death but also in cases of death 
by willful and wrongful acts, yet, 
where the petition does not plead a 
case of willful and wrongful act, 
evidence of plaintiffs’ financial con¬ 
dition is not admissible.—Edwards 
V. Federal Lead Co., Mo.App., 236 
S.W. 127. 

9. Mo.—Heath v. Salisbury Homo 
Telephone Co., App., 27 S.W.2d 31, 
affirmed 33 S.W.2d 118, 326 Mo. 
875. 

Number and ages of minor children 
In an action by a widow for the 
death of her husband, evidence as 
to the number and ages of the in¬ 
fant children is admissible, although 
they are not mentioned in the peti¬ 
tion, for on the death of the hus¬ 
band the burden of supporting the 
infants devolves on her, regardless 
of the rules of common law.—Hick¬ 
man V. Union Electric Light & Pow¬ 
er Co., Mo., 226 S.W. 570—Boyd v. 
Missouri Pac. Ry. Co., 139 S.W. 561, 
236 Mo. 54. 

10. HI.—Balsewioz v. Chicago, etc., 
R. Co., 88 ISr.E. 734, 240 Ill. 238, 
reversing 144 Ill.App. 219. 

11. Ill.—^Wetherell v. Chicago City 
R. Co., 104 IlLApp. 357. 

12. Ala.—^Kuykendall v. Edmondson, 
94 So. 546, 208 Ala. S53—Kuyken¬ 
dall V. Edmondson, 77 So. 24, 200 
Ala. 650. 

13 . Ala.—^Kuykendall v. Edmondson, 
94 So. 546, 208 Ala. 553. 

14. U.S.—Beck V. Johnson, C.C.Ky., 
169 F. 154. 

17 C.J. p 1302 note 47. 

15 . Tex.—Texas-Louisiana Power 
Co. v. Bihl, Civ.App,, 43 S.W.2d 294, 
reversed on other grounds, Com. 
App., 66 S.W.2d 672. 

16. Ind,—Long v. Doxey, 50 Ind. 
385. 

17 C.J. p 1302 note 48. 
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acts or omissions closely connected therewith,^7 
unless such allegations can be regarded as sur- 
plusage.^S 

As to damages. Evidence is admissible as to 
such damages only as are alleged in the plead- 
ings.19 Under a general allegation of damages, 
evidence of all damages naturally and necessarily 
resulting from the death of decedent may be in¬ 


§ 80 

troduced.20 Under a general allegation of depend¬ 
ence on the deceased, and pecuniary loss resulting 
from his death, it is competent to prove any facts 
showing such loss.^i 

Variance. Any material variance between the 
declaration, complaint, or petition and the proof 
is fatal but an immaterial variance between the 
allegations and the proof may be disregarded. 


I. EVIDENCE 


§ 80. Presumptions and Burden of Proof 

a. In general 

b. Contributory negligence 

c. Avoidable injury 

a. In General 

In an action for wrongful death, the burden rests 
on the plaintiff to establish all the elements of his case 


by proper evidence; but proof by the plaintiff of a prima 
facie case places the burden of meeting it upon the de¬ 
fendant. 

The burden is on plaintiff in the first instance to 
prove a wrongful act or omission on the part of 
defendant,and that the death complained of was 
proximately caused by such act or omission.25 The 
burden is on plaintiff to establish his representative 


Under iiidict]neii.t 

(1) Where an indictment for the 
use of certain beneficiaries ag-ainst 
a, railroad company alleges particu¬ 
lar acts of negligence, evidence is 
inadmissible to show other acts of 
negligence.—Commonwealth v. Pitch- 
burg R. Co., 126 Mass. 472—Common¬ 
wealth V. Fitchburg R. Co., 120 Mass, 
372. 

(2) On an indictment for wrong¬ 
ful death under a statute making the 
company liable for negligence on the 
part of the company or gross negli¬ 
gence on the part of its servants, an 
indictment charging negligence on 
the part of the company is not sup¬ 
ported by proof of mere negligence 
on the part of its servants without 
proof of any authorization or in¬ 
struction from the company to do the 
acts complained of.—Commonwealth 
V. Boston & M. R. Co., 133 Mass. 383. 

17. Ala.—Mobile, etc., R. Co, v. 
George, 10 So. 145, 94 Ala. 199. 

Ga.—Southern Ry. Co. v. Harper, 123 
S.E. 154, 32 Ga.App. 267. 

17 C.J. p 1302 note 49. 

18. Ill.—Pennsylvania Co. v. Con- 
lan, 101 Ill. 93. 

!&. Ariz.—Bryan v. Inspiration Con¬ 
sol. Copper Co., 231 P. 1091, 27 
Ariz. 188. 

Mo.—Jermain v. City of Milan, 277 
S.W. 67, 220 Mo.App. 760~Ro;ilin- 
son v. Lusk, 217 S.W. 328, 203 Mo. 
App. 31. 

•Ohio.—Smythe v. Harsh, 156 N.E. 

619, 24 Ohio App. 391. 

Pa.—Leonard v. Baltimore & O. R. 

Co., 102 A. 279. 259 Pa. 51. 

Tex.—Galveston, H. & S. A. Ry. Co. 

V. Henry, Civ.App., 252 S.W. 210. 
17 C.J. p 1301 note 44 [a]. 

Evidence of compensatory damages 
is inadmissible where the petition al¬ 
leges no facts warranting such dam¬ 


ages.—Rollinson v. Lusk, 217 S.W. 
328, 203 Mo.App. 31. 

Evidence of pain and suffering is 
inadmissible where plaintiff proceeds 
to trial on a complaint for pecuniary 
damages from death alone, and re¬ 
fuses to amend complaint t© include 
damages for pain and suffering.— 
Lennon r, Erie R. Co., 104 A. 444, 92 
N.J.Law 209. 

20. Cal.—^Robertson v. Weingart, 
267 P, 741, 91 Cal.App. 715. 

Mo.—Morton v. Southwestern Tele¬ 
graph & Telephone Co., 217 S.W. 
831, 280 Mo. 366. 

17 C.J. p 1302 note 51. 

21. D.C.—District of Columbia v. 
Wilcox, 4 App.D.C. 90. 

17 C.J. p 1302 note 52. 

22. Ariz.—Chenowth v. McDowell, 
226 P. 535, 26 Ariz. 420. 

Cal.—Nelson v. Myers, 270 P. 719, 94 
Cal.App. 66. 

17 C.J. p 1302 note 54. 

2®. Ill.—Burnham v. Peoria Ry. Co., 
223 Ill.App. 573. 

Pa.—Gosh V. Lehigh & Wilkes Barre 
Coal Co., 68 Pa.Super, 63. 

Tenn.—Southern Ry. Co. v. Brubeck, 
6 Tenn.App. 493. 

17 C.J. p 1302 note 55. 

24, Ala.—Pollard v. McGreggors, 
195 So. 736, 239 Ala. 467—Wilder 
V. Shannon, 106 So. 69, 21 Ala.App. 
163. 

Ill.—Stein V. Chicago & E. I. R. Co., 
199 Ill.App. 48. 

Iowa.—Ramberg v. Morgan, 218 N.W. 
492, 209 Iowa 474. 

Ky.—Williams v. Coleman’s Adm*x, 
115 S.W.2d 584, 273 Ky. 12-2. 

Me.—Bechard v. Lake, 11 A.2d 267— 
Mahan v. Hines, 115 A. 132, 120 
Me. 371. 

Mass.—Callahan v. Fleischman Co., 
160 N.E. 249, 262 Mass. 437—Tay- 
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lor V. Hewett, 159 N.E. 734, 262 

Mass. 109. 

Wis.—Reiland v. Wisconsin Valley 
Electric Co., 233 N.W. 91. 202 Wis. 
499. 

17 C.J. p 1303 note 57. 

Presumption of due care on part 
of decedent does not relieve plaintiff 
of this burden. 

U.S.—Mikolajczyk v. AUcutt. C.C.A. 
Pa., 102 F.2d 82. 

Ala.—Meeks v. Southern Ry. Co., 196 
So. 102, 239 Ala. 587. 

Mich.—Collar v. Maycroft, 264 N.W. 
407, 274 Mich. 376—Clark v. De¬ 
troit & M. Ry. Co., 163 N.W. 964, 
197 Mich. 489, L.R.A.1917P 851, 
Ann.Cas.l918E 1068—Powers v, 
Pere Marquette R. Co., 106 N.W. 
1117, 143 Mich. 379. 

Pa.—Slakoff v. Foulke, 186 A, 79, 323 
Pa. 352. 

Tenn.—Nichols v. Smith, 111 S.W. 2d 
911, 21 Tenn.App. 478. 

Presumptions and burden of proof as 
to damages see infra § 118. 

25. U.S.—Welsh v. Erie R. Co., C. 

C.A,Ohio, 39 F.2d 869. 

Ala.—^Wilder v. Shannon, 106 So. 69, 
21 Ala.App. 163. 

Ind.—Elliott V. Kraus, 172 N.E. 783, 
92 Ind.App. 494. 

Iowa.—Ramberg v. Morgan, 218 N.W. 
492, 209 Iowa 474—Pentony v. Dud¬ 
ley, 198 N.W. 78. 197 Iowa 744. 

Ky.—Hommes’ Adm'r v. Chesapeake 
& O. Ry. Co., 104 S.W,2d 431, 268 
Ky. 203. 

Mich.—Crary v. Otis Elevator Co., 
290 N.W. 823, 292 Mich. 349—Frye 
V. City of Detroit, 239 N.W. 886, 
256 Mich. 466. 

N.C.—Beach v. Patton, 179 S.B, 446, 
208 N.C. 134. 

Okl.—Okmulgee Gas Co. v. Kelly, 
232 P. 428, 105 Okl. 189. 

Tex.—Caffrey v. Bartlett Western 
Ry. Co., Civ.App., 198 S.W. 810. 
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relation, like any other fact, must be shown to ex¬ 
ist by evidence.^Where a minor is a resident of 
another state, it will be presumed, in the absence 
of any evidence to the contrary, that the age of 
majority in the state of his residence is the same 
as that fixed by the common law of the state in 
which the action is brought. 

Legitimacy. A parent suing for the death of a 
child need not in the first instance prove the le¬ 
gitimacy of the child; if defendant seeks to avoid 
a recovery on the ground of illegitimacy- the bur¬ 
den is on him to prove that fact;^^ but where de¬ 
fendant denies the legitimacy of the child and ten¬ 
ders an issue requiring proof of marriage, it de¬ 
volves upon plaintiff, in order to meet the issue, to 
produce evidence of marriage. 

Suicide. The law will presume that decedent did 
not intend to commit suicide,^^ and there is no pre¬ 
sumption of law that he committed suicide.^^ 

Death from attack. In an action for death re¬ 
sulting from an attack made by defendant, the bur¬ 
den is on plaintiff to establish his case by sufficient 
proof but, where the act of killing is admitted 
by the pleadings or established by the evidence, 
there is a prima facie legal presumption that the 
killing was unlawful,^^ and the burden of estab- 


Wash.—Lee v. H. B. Gleason Co., 

262 P. 133, 146 Wash. 66. 

17 C.J. p 1303 note 58. 

26. U.S.—-The Princess Sophia. D.C. 

Wash., 35 F.2d 736, rehearing de¬ 
nied 36 F.2d 591. 

Mass.—^Melnik v. Perwak, 4 N.E.2d 
329, 295 Mass. 612—Brown v. Bos¬ 
ton & M. R. Co.. 186 N.E. 59, 283 
Mass. 192. 

27. Mass.—Melnik v. Perwak, supra. 

N.C.—Neely v. Minus, 145' S.E. 771, 

196 N.C. 345. 

28 . Mass.—Riley v. Connecticut 

River R. Cp., .135 M^ss. 292—rCor- 
coran v. Boston & M. R. Co., 133 
Mass. 507. , , 

29. Cal.—Jolley v. Clemens, 82 P. 

2d 51, 28 Cal.App.2d 66. 

Iowa.—Ege v. Born, 236 N.W. 75, 212 
Iowa 1138. 

Ky.—Davis v. Bennett's Adm’r, 132 
‘ S.W.2d 334, 279 Ky. 799. 

La.—Ellis V. Edwards, App., 183 So. 

116. 

Mich.—Madyck v. Shelley, 278 l^.W. 

110, 283 ’Mich. 396—Gardinet v, 

Stddehaker Cbrp., 169 ^.W. 828, 

. 204 3T3. 

Mo.—Carpenter v. Kurh, 136 S.W.2d 
997.'' ‘ ‘ 

N.H.—Buffum V. Buffum, 19g A. 679, 

.89 N.H. 210. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 

301 Pa. 523. ' ' ■ 

Tex.—Brigman v. Holt & Bowers, 
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Civ.App., 32 S.W.2d 220, error re¬ 
fused. 

17 C.J. p 1303 note 60. 

30. ■ Me.—Danforth v. Emmons, 126 
A. 821, 124 Me. 156. 

31. N.M.—Hepp V. Quickel Auto & 
Supply Co., 25 P.2d 197, 37 N.M. 
525. 

32. N.M.—Hepp v. Quickel Auto & 
Supply Co., supra.. 

Applicability of federal law 

Defendant has burden of proving 
that federal law is applicable to re¬ 
covery for fatal accident shown to 
have occurred within state limits, 
since state laws must necessarily be 
presumed to extend to every p^rt of 
state.—Henry Bickel Co. v, Wright's 
Adm’x, 202 S:W. 672, 180 ity. 181. 

38. W.Va.—^Richards v. Riverside 
Iron Works, 49 S.E. 437, 56 W.Va. 
510. 

17 C.J. p 1304 note 74. 

34. U.S.—Southern Pac. R. Co. v. 
De Valle da Costa, Mass., 190 F. 
689, 111 C.C.A. 417. 

35. La.—Brown v. Texas & P. Ry. 
Co., 138 So. 221, 18 La.App. 656. 

36. Pa.—Pennsylvania R. Co. v. 
Adams, 55,:Fa- 499—^Deni v. Penn¬ 
sylvania R. Co., 6, Pa.Dist., 15, 19 
Pa,Co. 7. 

37. Pa.—Pennsylvania R. Co. v. 
Adams, 55 Pai: 499-^—^Deni v. Penn¬ 


sylvania R. Co., 6 Pa.Dist. 15, 19 
Pa.Co. 7. 

88. Mo.—Philpott V. Missouri Pac. 
R. Co., 85 Mo. 164. 

39. Miss.—Louisville & N, R. Co. v. 
Thomafe, 40 So. 257, 87 Miss. 600. 

40 . La.—Lynch v. Knoop, 43 So. 
252, 118 La. 611, 118 Am.S.R. 391, 
8 L.R.A.,N.S., 480, 10 Ann.Cas. 807, 

41 . U.S.—Chicago, M., St. P. & P. 
R. Co. V. Kane, C.C.A.Mont., 33 F. 
2d 866, certiorari* denied 50 S.Ct. 
37, 280 U.S. 588, 74 L.Ed. 637. 

Mo.—State ex rel. City of St. Charles 
V. Haid, 28 S.W.2d 97, 325 Mo. 107, 
denying quashal of opinion Creg- 
ger V. City, of St.. Charles, 11 S.W. 
2d 750, 224 Mo.App. 232—Cech V. 
Mallinckrodt Chemical Co., 20 S.W*. 
2d 509, 323 Md. 601—Unrein v.‘ 
Oklahoma ‘ Hide Co., 244 S.W. 924, 
295 Mo. 353. 

42 . Okl—Silurian Oil Co. v. Morrell, 
176 P. 964, 71 Okl. 250. 

17 C.J. p i304 note 78. 

43. Ky.—Phillips' Committee v. 
Ward's Adm'r, 43 S.W.2d 331, 241 
Ky. 25. 

Tenn.—Hunt-Berlin Goal Co. v. Pa- 
ton, 202 S.W. 935, 139 Tenn. 611. ' 
17 C.J. p 1303 note 62. 

44. U.S.—Rutherford v. Foster, 
Ark., 125 F. 187, 6,0 C.C.A. 129. 

Ga.—^Williams v. McCranie, 109 S.E.., 
699, 27 Ga.App: 693. 


capacity,26 that the action was brought within the 
statutory period,27 and, where the action is under a 
survival statute, that the death was not instanta¬ 
neous,2S and otherwise to establish his case by prop¬ 
er evidence,29 as in an action by decedent himself 
for his injuries, had he stirvived.^o Proof of a 
prima facie case by plaintiff does not shift the bur¬ 
den of proof on the case as a whole to defendant, 
but it does place upon him the duty of producing 
evidence to meet the prima facie case.^^ Where 
plaintiff has proved a wrongful act or omission on 
the part of defendant, adequate to produce the in¬ 
jury, the burden rests on defendant to prove other 
facts which would show either that the injury was 
due to causes for which defendant was not re¬ 
sponsible,^3 or that the actual cause of the injury 
is so uncertain that defendant’s liability therefor 
does not appear with reasonable certainty.34 

Family relationship. The burden is upon those 
who claim to be actual and legitimate relations of 
decedent to prove such fact, particularly where 
the allegations of the existence of such relationship 
are denied.36 In an action by a parent for the 
death of a minor child, the law presumes not only 
the existence of the family relation but that it con¬ 
tinues to exist until the contrary appears ;36 but 
where the deceased child is over age, the family 
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lishing self-defense or other justification or excuse 
is then on defendant ;45 and if a reasonable justifi¬ 
cation or excuse is shown it has been held that the 
burden shifts back to plaintiff.46 

Disaffirmance of release. It will be presumed that 
an administratrix making tender on disaffirming set¬ 
tlement of injuries to a deceased employee acted in 
compliance with an order of the court, and, if with¬ 
out an order, that as legal representative in settle¬ 
ment of the estate she has given sufficient bond to 
protect the estate's interest.'^'^ 

b. Contributory Negligence 

(1) Presumptions 

(2) Burden of proof 


(1) Presumptions 

There is a presumption In most Jurisdictions, in the 
absence of evidence to dispel or rebut it, that decedent 
exercised due care. 

Contributory negligence on the part of decedent 
will not be presumed^^ from the mere occurrence of 
the accident.'^^ Although there is authority that the 
fact that decedent cannot testify as to how the in¬ 
jury happened raises no presumption in favor of or 
against plaintiff in an action for his death,®^ the 
general rule is that there is a presumption, in the 
absence of eyewitnesses to the accident or other 
evidence sufficient to dispel or rebut it, that deced¬ 
ent, acting on the instinct of self-preservation, was 
in the exercise of ordinary care.^i While it has 


Murder will be presumed where a 
killing- is caused by the unexplained 
use of a deadly and dangerous weap¬ 
on in a deadly and dangerous man¬ 
ner—Klinkel V. Saddler, 233 N.W. 
538, 211 Iowa 368. 

l 3 i action against officer for using 
more force than was necessary to 
defend himself against resistance 
made by deceased to lawful arrest, 
burden Is on plaintiff to prove facts 
sufficient to overcome presumption 
that officer used no unnecessary 
force.—^West v. Nantz' Adm'r, 101 S. 
W.2d 673, 267 Ky. 113. 

45. Ala.—Parke v. Dennard, 118 So. 

396. 218 Ala. 209—^Ashworth v. 

Alabama Great Southern R. Co., 
99 So. 191, 211 Ala. 20—^Kuyken¬ 
dall V. Edmondson, 94 So. 546, 208 
Ala. 553. 

Ga.—Williams v. McCranie, 109 S.E. 

699, 27 Ga.App. 693. 

Iowa.—Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90—^Klinkel v. Sad¬ 
dler, 233 N.W. 538, 211 Iowa 368, 
Ky.—Johnson v. Porter, 270 S.W, 
813, 208 Ky. 390. 

Tenn.—Hunt-Berlin Coal Co. v. 

’ Paton, 202 S.W. 935, 139 Tenn. 611. 
17 C.J. p 1303 note 63. 

Burden is not on plaintiff to nega¬ 
tive self-defense.—Clolinger v. Cal¬ 
lahan, 263 S.W. 700, 204 Ky. 33. 

46. Ala.—Ashworth v. Alabama 
Great Southern R. Co., 99 So, 191, 
211 Ala. 20. 

17 C.J. p 1303 note 64. 

47. Ind.—Haskell & Barker Car Co, 
V. Logermann, 123 N.E. 818, 71 
Ind.App. 69. 

48. Ky.—Louisville & N. R. Co. v. 
Adains’ Adm'r, 265 S.W. 623, 205 
Ky. 203. 

Mo.—^American Veterinary Labpra- 
tpries V. Glidden Co., 59 S.W.2d 53, 
227 Mo.App. 799. 

48. N.J.—McConachy v. Skalerew, 
171 A. 817, 113, N.J.Law 17—Ham- 
mersma v. Sndith, 165 'A. 555, 110 
N.J.Law 523. ■ • 

50. Ala.—Weatherly ,v. NashVille, O. 


& St. R. Co., 51 So. 959, 166 Ala. 
575. 

51. .U.S.—Miller v. Union Pac. R. 
Co., 54 S.Ct. 172, 290 U.S. 227, 78 
L.Ed. 285, reversing, C.C.A., 63 P. 
2d 574, certiorari granted 54 S.Ct. 
48, 290 U.S. 607, 78 L.Ed. 532— 
Stephenson v. Grand Trunk West¬ 
ern R. Co., C.C.A.I11., 110 F.2d 401, 
certiorari granted Grand Trunk 
Western R. Co.' v. Stephenson, 60 
S.Ct. 1101, 310 U.S. 623, 84 L.Ed. 
1395 and 60 S.Ct. 1102, 310 U.S. 623, 
84 L.Ed. 1395, certiorari dismissed 
60 S.Ct. 1107, two cases—United 
Production Corporation v. Ches¬ 
ser, C.C.A.Tex., 107 P.2d 850—Rob¬ 
bins V. Pennsjdvania Co., Ohio, 257 
P. 671, 168 C.C.A. 621—Pocahontas 
Consol. Collieries Co. v. Johnson, 
Va., 244 P. 368, 156 C.C.A. 654, cer¬ 
tiorari denied 38 S.Ct. 14, 245 U.S. 
658, 62 L.Ed. 535. 

Cal.—Marchetti v. Southern Pac. Co., 
269 P. 529, 204 Cal. 679—Black- 
well V. American Film Co., 209 P. 
999, 189 Cal. 689—Duehren v. 

Stewart, App., 102 P.2d 784—Chin- 
nis V, Pomona Pump Co., App., 98 
P.2d 560—Gay v. Cadwallader-Gib- 
son Co., 93 P.2d 1051, 34 Cal.App. 
2d 566—Downing v. Southern Pac. 
Co., 59 P.2d 578, 15 Cal.App.2d 246 
—Gustafson v. Blunk, 41 P.2d 953, 
4 Cal.App.2d 630—Gregg y. Man¬ 
ufacturers' Bldg. Corporation, 25 
P.2d 1014, 134 Cal.App. 147—Bal¬ 
lard V. Sacramento Northern Ry. 
Co.. 14 P.2d 1045, 126 Cal.App. 

486, rehearing denied 15 P.2d 793, 
126 Cal.App. 486—^Merino v. Pa- 
' cific Coast Borax Co., 12 P.2d 458, 
124 Cal.App. . 336—Bennett v. 

Kings County, 12 P.2d 47, 124 Cal. 
App. 147^Sbelton v. Ackerman, 4 
P.2d 598, 117 Cal.App. 679—Rob¬ 
bins V. Southern Pac. Co., 283 P. 
860, 102 Cal.App. 744—^Nelson v. 
Myers, 270 P. 719, ,94 Cal.App. 66 
—Jones, V. Southern Pac. Co., 239 
P. 429, .74 Cal.App. 10—Little v. 
Yanagisawa, 2.33 P., 357, 70 Cal. 
App. 303—jDunne v. Hines, 195 P. 

1207- 


276, 50 Cal.App. 345—Ross v- San 
Prancisco-Oakland Terminal Rys. 
Co., 191 P. 703, 47 Cal.App. 753— 
Kreitzer v. Southern Pacific Co., 
177 P. 477, 38 Cal.App. 654. 

Conn.—McPheters v. Loomis, 7 A.2d 
437, 125 Conn. 526. 

D.C.—Campbell v. District of Co¬ 
lumbia, 78 P.2d 725, 64 App.D.C. 
375. 

Pla.—Town of Palm Beach v. Ho- 
vey, 155 So. 808, 115 Pla. 644— 
Murden v. Miami Poultry & Egg 
Co., 152 So. 714, 113 Pla. 870. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Ill.—Hill V. Richardson, 281 Ill.App. 
75. 

Ind.—Reid v. Terre Haute, I. & E. 
Traction Co., 127 N.E. 857, 73 Ind. 
App. 541. 

Iowa.—^Edwards v. Perley, 274 N.W. 
910, 223 Iowa 1119—Kittle v. 

Jones, 250 N.W. 689, 217 Iowa 598 
—Lorimeb v. Hutchinson Ice 
Cream Co., 249 N.W. 220, 216 Iowa 
384—In re Hill’s Estate, 208 N.W. 
334, 202 Iowa 1038, modified 210 
N.W. 241, 202 Iowa 103 8—Graham 

V. City of Ames, 192 N.W. 299, 196 
low,a 337—^Barrett v. Chicago, M. 
& St. P. Ry. Go., 175 N.W. 950, 190 
Iowa 509, rehearing denied 180 N- 

W. 670, 190 Iowa 509—Stukas v. 
Warfield, Pratt, Howell Co., 175 
N.W. 81, 188 Iowa 878. 

Ky.—Owen Motor Freight Lines v. 
Russell's Adm'r, 86 S.W.2d 708, 

, 260 Ky. 795. 

La.—Tassin v. Downs, App., 190 So. 
232—Boykin v. Plauche, App., 168 
So. 741, rehearing denied and 
amended 169 So. 131. 

Me.—Bechard v. Lake, 11 A.2d ‘267 
—Ward V. Cumberland County 
Power & Light Co., 187 A. 527, 

' 134 ,Me. 430—Field v. Webber, 169 
A. 732, 132 Me. 236—Day v. Isaac- 
, son, 130 A. 212, 124 Me. 407. 

'MlCl .—Legum v. State, for Use of 
Moran, 173 A. 565, 167 Md. 339. 
Mass.—Emery v. New York, N. ,H. 
&. H. R. Co., 20 N.E. 2d 563—Ah- 
medjian v. Erickson, ,183 N.E. j65. 
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been held that this presumption constitutes prima | facie evidence th^at decedent was free from contrib- 


281 Mass. 6—Holland v- Boston 
& M. R. R., 181 N.E. 217, 279 Mass. 
342—Gould V. Boston & M. R. R., 
3 76 N.E, 807, 276 Mass. Ill— 

Conroy v. Maxwell, 142 N.E. 809, 
248 Mass. 92. 

Mich.—Gembolis v. Rydeski, 243 N. 
W. 44, 258 Mich. 521—^Wilkins v. 
Bradford, 225 N.W. 609, 247 Mich. 
157—Clark v. Lawrence Baking- 
Co., 215 N.W. 337, 240 Mich. 352 
—Parsons v. E. I. Du Pont De 
Nemours Powder Co., 164 N.W. 
413, 198 Mich. 409, L.R.A.1918A 

406. 

Minn.—Paine v. Gamble Stores, 279 
N.W. 257, 202 Minn. 462, 116 A.L. 
R. 407—Dougherty v. Garrick, 239 
N.W. 153, 184 Minn. 436, 77 A.L. 

R. 1286—Landy v. Olson & Serley 
Sash & Door Co., 214 N.W. 659, 
171 Mmn. 440—^Aubin v. Duluth 
St. Ry. Co., 211 N.W. 580, 169 
Minn. 342—Rengstorf v. Winston 
Bros. Co., 208 N.W. 995, 167 Minn. 
290—Schendel v. Chicago, M. & 
St P. Ry. Co., 206 N.W. 436, 165 
Mmn. 223—^Pattock v. St. Cloud 
Public Service Co., 187 N.W. 969, 
152 Minn. 69. 

Mo.—Fox V. Missouri Pac. R. Co., 
74 S.W.2d 608, 335 Mo. 984—Cech 

V. Mallinckrodt Chemical Co., 20 

S. W.2d 509, 323 Mo. 601—Pryor v. 
Payne, 263 S.W. 982, 304 Mo. 560 
—Unrein v. Oklahoma Hide Co., 
244 S.W. 924, 295 Mo. 353—Stack 
y. General Baking Co., 223 S.W. 
89, 283 Mo. 396—Jones v. St. Lou- 
is-San Francisco R. Co., 220 S.W. 
484—Dove V. Atchison, T. & S. F. 
Ry. Co., App., 140 S.W.2d 715— 
Grotjan v. Thompson, App., 140 S. 

W. 2d 706—Brown v. Alton R. Co., 
App., 132 S.W.2d 713—Privette v. 
City of West Plains, App., 93 S.W. 
2d 251—Hasenjaeger v. Missouri- 
Kansas-Texas R. Co., 53 S.W.2d 
1083, 227 Mo.App. 413—Pulsifer v. 
City of Albany, 47 S.W.2d 233, 226 
Mo.App. 529—Jamison v. Kansas 
City, 17 S.W.2d 621, 223 Mo.App. 
684—Whiteaker v. Missouri Pac. 

R, Co., App., 15 S.W.2d 952—Pyle 

V. University City, App., 279 S. 

W. 217—Thomas v. Chicago, R. I. 
& P. Ry., App., 271 S.W, 862, af¬ 
firmed, State ex rel. Thomas v- 
Daues, 283 S.W. 51, 314 Mo. 13, 
45 A^D.R. 1466—Garrett v. Mis¬ 
souri Pac. R. Co., 267 S.W. 91, 216 
Mo.App. 21—Robertson v. St. Lou- 
is-San Francisco Ry. C@^, App., 264 

S. W. 443—Book v. Missouri Pub¬ 
lic Utilities Co., App., 242 S.W. 
433, quashed on other grounds 
State ex rel. Missouri Public Utili¬ 
ties Co. V. Cox, 250 S.W. 551, 298 
Mo. 427—^Newell v. St. Louis 
Transfer Co., App,, 226 S.W. 80— 
Wolfe V. Hines, App., 224 S.W. 
143—Tibbels v. Chicago Great 
Western R. Co., App., 219 S.W. 


109—McQuitty v. Kansas City 
Southern Ry. Co., 194 S.W. 888, 
196 Mo.App. 450- 

Neb.—Engel V. Chicago, B. & Q. R. 

Co., 195 N.W. 523. Ill N.W. 21. 
N.M.—Hogsett V. Hanna, 63 P.2d 
540, 41 N.M. 22. 

Ohio.—Gloss V. Ball, 22 NE.2d 141, 
60 Ohio App. 513. 

Pa.—Michener v. Lewis, 170 A. 272, 
314 Pa. 156—Morin v. Kreidt, 164 
A. 799, 310 Pa. 90—Simon v. Phil¬ 
adelphia Rapid Transit Co., 160 A. 
Ill, 306 Pa. 466—Frank v. Read¬ 
ing Co.. 146 A. 598, 297 Pa. 233— 
O'Neill V. Reading Co., 145 A. 840, 
295 Pa. 319—Ritchey v. Cassone, 
145 A. 822, 296 Pa. 249—Grimes v. 
Pennsylvania R. Co., 137 A. 451, 
289 Pa. 320—Bowser v. Citizens’ 
Light, Heat & Power Co. of Salis¬ 
bury, 110 A. 372, 267 Pa. 483— 
Nadazny v. Philadelphia & R. Ry. 
Co., 109 A. 625, 266 Pa. 305— 
Anderson v. Wood, 107 A. 658, 264 
Pa. 98—Johnson v. Butler, 182 A. 
650, 120 Pa.Super. 501—Henry v. 
Butler, 161 A. 556, 106 Pa.Super. 
200—Miller v. Delaware, L. & W. 

R. Co., 67 Pa.Super. 249—Gard¬ 
ner V. Manley, 17 Lehigh Co.L.J. 
302. 

R.I.—Silvia V. Caizz, 7 A.2d 704. 
Tenn.—Hamilton v. Moyers, App., 
140 S.W.2d 799—Nichols v. Smith, 
111 S.W.2d 911, 21 Tenn.App. 478 
—Tennessee Electric Power Co. v. 
Hanson, 79 S.W.2d 818, IS Tenn. 
App. 542—^Louisville & N. Ry. Co. 
V. Brakes & Payne, 11 Tenn.App. 
593. 

Tex.—Jones v. Louisiana Western 
Ry. Co., Com,App., 243 S.W. 976, 
reversing Louisiana Western Ry. 
Co. V. Jones, Civ.App., 233 S.W. 
363—Hutcherson v. Amarillo St. 
Ry. Co., Com.App., 213 S.W. 931, 
reversing, Civ.App., 176 S.W. 856 
—Rio Grande, E. P. & S. P. R. Co. 

V. Lucero, Civ.App., 54 S.W.2d 877, 
error dismissed—St. Louis, B. & 
M. Ry. Co. V. Cole, Civ.App., 4 S. 

W. 2d 1019, affirmed, Com.App., 14 

S. W.2d 1024, rehearing denied 16 
S.W.2d 534. 

Utah.—^Anderson v. Union Pac. R. 
Co., 289 P. 146, 76 Utah 324— 
Barker v. Savas, 172 P. 672, 52 
Utah 262. 

Va.—Armstrong v. Rose, 196 S,E. 
613, 170 Va. 190'—Froman v. Ches¬ 
apeake & O. Ry. Co„ 138 S.E. 658, 
148 Va. 148. 

Wash.—Joski v. Short, 96 P.2d 483, 
1 Wash.2d 454—Brauns v. Hous- 
den, 56 P.2d 1313, 186 Wash. 149 
—Fothergill v. Kaija, 48 P.2d 643, 
183 Wash. 112, adhered to 53 P.2d 
1198, 183 Wash. 112—Hinton v. 

Carmody, 45 P.2d 32, 182 Wash. 
123—Reinhart v. Oregon-Washing¬ 
ton R. & Nav. Co., 24 P.2d 615, 

i?n« 


174 Wash. 320—Smith v. City of 
Seattle, 19 P.2d 652, 172 Wash. 66 
—Jensen v. Culbert, 236 P. 101, 
134 Wash. 599. 

Wis.—York v. Chicago, M. & St. P. 
Ry. Co., 198 N.W. 377, 184 Wis. 
110 . 

17 C.J. p 1304 note 77. 

Nature and extent 

(1) The presumption means only 
that if deceased could testify' he 
would say he did the things ordi¬ 
nary care required.—Ballmer v. 
Pennsylvania R. Co., 17 N.E.2d 435, 
59 Ohio App. 221. 

(2) The presumption is commen¬ 
surate with degree of care re¬ 
quired by law of deceased person in 
order that there may be recovery. 
—Powers V. Loring, 121 N.E. 425, 
231 Mass. 458. 

(3) The . presumption is available 
throughout entire period of transac¬ 
tion.—Breed v. Philgas Co., 171 A 
14, 118 Conn. 128. 

(4) "Due care” and "contributory 
negligence” are correlative terms as 
used in statute creating presumption 
of due care on part of deceased and 
placing burden of proving contribu¬ 
tory negligence on defendant.—Wa- 
namaker v. Shaw, 2 N.E.2d 209, 294 
Mass. 416—Powers v. Loring, 121 
N.E. 425, 231 Mass. 458. 

(5) Such a statute creates no pre¬ 
sumption as to due care of persons 
other than deceased.—Bullard v. 
Boston Elevated Railway, 115 N.E. 
294, 226 Mass. 262. 

Waiver ©f presumption results 
from an affirmative plea by plaintiff 
of lack of contributory negligence 
on part of deceased.—Hatch v. Meri- 
gold, 176 A. 266, 119 Conn. 339, 96 
A.L.R. 1114. 

Children 

(1) The text rule has been held 
inapplicable to a ten-year-old child. 
—Krenitsky v. Kelly, 163 A. 450, 
309 Pa. 234. 

(2) But other authorities have ap¬ 
plied the rule to children under age 
of ten years. 

Conn.—McPheters v. Loomis, 7 A.2d 
437, 125 Conn. 526. 

Mich.—Wilkins v. Bradford, 225 N. 
W. 609, 247 Mich. 157—Parsons 

V. E. I. Du Pont De Nemours 
Powder Co., 164 N.W. 413, 198 

Mich. 409, L.R.A.1918A 406. 

Utah.—Barker v. Savas, 172 P. 672, 
52 Utah 262. 

In Kansas the text, rule is fol¬ 
lowed.—Fox V- Missouri Pac. R. Co., 
74 S.W.2d 608, 335 Mo. 984. 

Instinct of self preservation may 
be considered by jury on question of 
due care on part of de'ceased.—Pol- 
lett V. Illinois Cent. R. Co., 200 HI* 
App. 289. 
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utory negligence,52 there is authority that it is not, 
of itself, evidenceSS and that, although it will serve 
in the place of evidence until prima facie evidence 
has been introduced by the opposite party,54 it con¬ 
tinues only while evidence of the facts is lacking-.ss 
The presumption does not apply where there are 
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eyewitnesses to the accident^S who are credible^^ 
and whose testimony is competent and material,^^ 
even though it may be in conflict.^^^ The presump¬ 
tion may be rebutted by direct or circumstantial evi¬ 
dence to the contrary,50 and it does not apply where 
the evidence of plaintiff discloses the acts and con- 


52 . Cal.—Gorman v. Sacramento 
County, 268 P. 1083, 92 Cal.App. 
656. 

53 . Mass.—Brown v. Henderson, 189 
N.E. 41, 285 Mass. 192—Dugg-an v. 
Bay State St. By. Co., 119 N.E, 757, 
230 Mass. 370, L<.R,.A.1918E 680. 

Wash.—Morris v. Chicago, M., St. 
P. & P. R. Co., 97 P.2d 119, 1 
Wash.2d 587, opinion adhered to 
100 P.2d 19, 1 Wash.2d 587—Rein¬ 
hart V. Oregon-Washington R. & 
Nav. Co., 24 P.2d 615, 174 Wash. 
320. 

Wis.—Smith v. City of Green Bay, 
271 N.W. 28, 223 Wis. 427. 

54 . Wash.—Morris v. Chicago, M., 
St. P. & P. R. Co., 97 P.2d 119, 
1 Wash.2d 587, opinion adhered to 
100 P.2d 19, 1 Wash.2d 587—Rein¬ 
hart V. Oregon-Washington R. & 
Nav. Co., 24 P.2d 615, 174 Wash. 
320. 

55. Mass,—Brown v. Henderson, 189 
N.E. 41, 285 Mass. 192—^Ahmedjian 
V. Erickson, 183 N.E. 65, 281 Mass. 
6—Ferris v. Ray Taxi Service Co., 
156 N.E. 538, 259 Mass. 401. 

Mich.—Rasmussen v. McBachron, 264 
N.W. 342, 274 Mich. 200—Russo 

V. City of Grand Rapids, 238 N.W. 
273, 255 Mich. 474. 

Mo.—^Katz V. North Kansas City 
Development Co., 268 S.W. 752, 215 
Mo.App. 662—^Kerr v. Bush, App., 
215 S.W. 393. 

Tenn.—^Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618— 
Tennessee Cent. Ry. Co. v. Melvin, 
6 Tenn.App. 8-5. 

Basis of presumption is the fact 
that there is no evidence to show 
what deceden* did or did not do im¬ 
mediately preceding the accident.— 
Morris v. Chicago, M., St. P. & P. R- 
Co., 97 P.2^ 119, 1 Wash.2d 587, opin¬ 
ion adhered to 100 P.2d 19, 1 Wash.2d 
587. 

56. Cal.—Downing v. Southern Pac. 
Co., 59 P.2d 578, 15 Cal.App.2d 246. 

Ill.—Goodman v. Chicago & E. I. 

Ry. Co., 248 Ill.App. 128. 

Iowa.—Spooner v. Wisecup, 288 N.W. 
894, 227 Iowa 768—Edwards v. 
Perley, 274 N.W. 910, 223 Iowa 
1119—Shannahan v. Borden Prod¬ 
uce Co., 263 N.W. 39, 220 Iowa 
702—Hittle v. Jones, 250 N.W. 689, 
217 Iowa 598—Brown v. McAdoo, 
188 N.W. 7, 195 Iowa 286. 

Mich.—Peck v. Hampel, 291 N.W. 
648, 293 Mich, 252~Kalbfleisch v. 
Perkins, 275 N.W. 754, 282 Mich. 
27—Mullaney v. Woodruff, 273 N. 

W. 395, 280 Mich. 66—Pulford v. 


Mouw, 272 N.W. 713, 279 Mich. 
376—Rasmussen v. McEachron, 264 
N.W. 342, 274 Mich. 200—Frye v. 
Brinker, 262 N.W. 263, 272 Mich. 
339—Fraser v. McArthur, 260 N.W. 
772, 271 Mich. 622—Pomeroy v. 
Dykema, 239 N.W. 342, 256 Mich. 
100—Richardson v. Williams, 228 
N.W. 766, 249 Mich. 350. 

Mo.—^Wolf V. Wabash Ry. Co., 251 
S.W. 441, 212 Mo.App. 27. 

Pa.—Shepherd v. City of Philadel¬ 
phia, 123 A. 790, 279 Pa. 333. 
Wash.—Morris v. Chicago, M., St. 
P. & P. R. Co., 97 P.2d 119, 1 Wash. 
2d 587, opinion adhered to 100 P. 
2d 19, 1 Wash.2d 587—Hamblet v. 
Soderburg, 65 P.2d 1267, 189 Wash. 
449—Trainor v. Interstate Const. 
Co., 60 P.2d 7, 187 Wash. 142. 

17 C.J. p 1304 note 79. 

Iiimitations of rule 

(1) Reasonable limitations should 
be applied to this rule,—Dauer v. El¬ 
gin, J. & E. Ry. Co., 27 N.E.2d 315, 
305 IlLApp. 200. 

(2) Witnesses must be disinterest¬ 
ed.—Morris v. Chicago, M. St. P. & 
P. R. Co., 97 P.2d 119, 1 Wash.2d 
587, opinion adhered to 100 P,2d 19, 
1 Wash.2d 587—Trainor v. Interstate 
Const. Co., 60 P.2d 7, 187 Wash. 142 
—Reinhart v. Oregon-Washington R. 
& Nav. Co., 24 P.2d 615, 174 Wash. 
320. 

(3) But rule has been held ap¬ 
plicable even if the eyewitness is the 
adverse party,—Peck v. Hampel, 291 
N.W. 648, 293 Mich. 252—Collax v. 
Maycroft, 264 N.W. 407, 274 Mich. 
376_Foote v. Huelster, 261 N.W. 296, 
272 Mich. 194. 

57 . Mich.—^Pentz v. Wetsman, 257 
N.W. 735, 269 Mich. 496—Fenn v. 
Mills, 220 N.W. 770, 243 Mich. 634. 
Presumption held destroyed, as 

against contention it was not de¬ 
stroyed because it was for jury to 
decide whether witnesses were eye¬ 
witnesses, as purported.—^Edwards v. 
Perley, 274 N.W. 910, 233 Iowa 1119. 

58 . Wash.—^Morris v. Chicago, M., 
St. P. & P. R. Co., 97 P.2d 119, 
1 Wash.2d 587, opinion adhered to 
100 P.2d 19, 1 Wash,2d 587—Carl¬ 
son V. City of Seattle, 27 P.2d 717, 
175 Wash. 388. 

Observation required 

(1) Mere presence of eyewitnesses 
is not enough. 

Ill.—Lauer v. Elgin, J. & E. Ry. Co., 
27 N.E.2d 315, 305 Ill.App. 200. 
Minn.—Jasinuk v. Lombard, 250 N. 
W. 568, 189 Minn. 594. 
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(2) Eyewitnesses must have seen 
deceased during all material mo¬ 
ments of his actions. 

Iowa.—Hittle v. Jones, 250 N.W. 689, 
217 Iowa 598. 

Mich.—Petersen v. Lundin, 211 N.W. 
86, 236 Mich, 590—Patterson v. 
Wagner, 171 N.W. 356, 204 Mich. 
593. 

Minn.—Bowers v. Chicago, M. & St. 
P. Ry. Co., 170 N.W. 226, 141 Minn. 
385. 

59. Wash.—Morris v. Chicago, M., 
St. P. & P. R. Co., 97 P.2d 119, 1 
Wash.2d 587, opinion adhered to 
100 P.2d 19, 1 Wash.2d 587. 

60. U.S.—Parramore v. Denver & R. 
G. W. R. Co., C-C.A.IJtah, 5 F.2d 
912, certiorari denied 46 S.Ct. 20, 
269 U.S. 560, 70 L.Ed. 411. 

Cal.—Koster v. Southern Pac. Co., 
279 P. 788, 207 Cal. 753—Dull v. 
Atchison, Topeka & S. F. Ry. Co., 
81 P.2d 158, 27 Cal.App.2d 473— 
Dunn V. Hines, 195 P. 276, 50 Cal. 
App. 345 . 

Iowa.—Boles v. Hotel Maytag Co., 
253 N.W. 515, 218 Iowa 306—Hit- 
tie v. Jones, 250 N.W. 689, 217 
Iowa 598—^Van Gorden v. City of 
Ft, Dodge, 245 N.W. 736, 216 Iowa 
209—Sohl V. Chicago, R. I. & P. 
Ry. Co., 167 N.W. 529, 183 Iowa 
616. 

Mass.—Emery v. New York, N. H. 
& H. R. Co., 20 N.E.2d 563—Brown 
V. Boston & M. R. R., 18 N.E-2d 
440—Brown v. Henderson, 189 N.E. 
41, 285 Mass. 192—Murphy v. Bos¬ 
ton Elevated Ry., 160 N.E. 265, 262 
Mass. 485—^Duggan v. Bay State 
St. Ry. Co., 119 N.E. 757, 230 Mass. 
370, L.R.A.1918B 680. 

Mich.—Penstz v. Wetsman, 257 N.W. 
735, 269 Mich. 496—Tomczyk v. 
Detroit, G. H. & M. Ry., 255 N-W. 
230, 267 Mich. 474—Thomas v. New 
York Cent. R. Co., 255 N.W. 214, 
267 Mich. 396—Loucks v. Fox, 246 
N.W. 141, 261 Mich. 3 38—Fenn v. 
Mills, 220 N.W. 770, 243 Mich, 634. 
Minn.—Luce v. Great Northern Ry. 
Co., 281 N.W. 812, 203 Minn. 470 
—Hack V. Johnson, 275 N.W. 381, 
301 Minn. 9—Geldert v. Boehland, 
274 N.W. 245, 200 Minn. 332, mo¬ 
tion denied 276 N.W. 299, 200 Minn. 
332—^Klare v. Peterson, 200 N.W. 
817, 161 Minn. 16. 

Mo.—Stack V. General Baking Co., 
223 S.W. 89, 283 Mo. 396—Dove v. 
Atchison, T. & S. F. Ry. Co., App., 
140 S.W.2d 715. 

Neb.—^Kerwin v. Thompson, Belden 
Co., 192 N.W. 692, 110 Neb. 251. 
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duct of the decedent immediately prior to and at the 
time of the fatal injury, 61 as where it shows con¬ 
tributory negligence on the part of decedent.62 

(2) Burden of Proof 

in most jurisdictions the defendant has the burden of 
proving that deceased was contributorily negligent al¬ 


though, in some jurisdictions, the plaintiff has the burden 
of proving that deceased exercised due care. 

In most jurisdictions, where plaintiff makes out a 
prima facie case of negligence and does not, by his 
pleading or evidence, disclose contributory negli¬ 
gence on the part of deceased, the burden is on de¬ 
fendant to show contributory negligence on the part 
of deceased,63 and that such negligence was a prox- 


N.M.—Hogsett V. Hanna, 63 P.2d 
540, 41 N.M. 22. 

Ohio.—Ballmer v. Pennsylvania P* 
Co., 17 N.E.2a. 435, 59 Ohio App. 
221 . 

Pa.—Stark v. Fullerton Trucking- Co., 
179 A. 84, 318 Pa. 541—O’Neill v. 
Reading Co., 145 A. 840, 296 Pa. 
319—Tull V. Baltimore & O. R. 
Co., 141 A. 263, 292 Pa. 458—Neal 
V. Buffalo, R. & P. Ry. Co., 137 
A. 453, 289 Pa. 313—Grimes v. 
Pennsylvania R. Co., 137 A. 451, 
289 Pa. 320—Christy v. Pennsyl¬ 
vania R. Co., 129 A. 575, 283 Pa. 
538—Aljoe v. Penn Cent. Light & 
Power Co., 126 A. 759, 281 Pa. 
368—Zotter v. Lehigh Valley R. 
Co., 124 A. 284, 280 Pa. 14—Wil¬ 
liams V. Metropolitan Edison Co., 
110 A. 92, 267 Pa, 158—Johnson v. 
Butler, 182 A. 650, 120 Pa.Super. 
501—Mahmde v. Reading Co., 7 
Sch.Reg.Rec. 33. 

' R.I.—Silvia v. Caizz, 7 A.2d 704. 
Tenn.—Tennessee Cent. Ry. Co. v. 
Dial, 65 S.W.2d 610, 16 Tenn.App. 
646. 

Utah.—Nuttall v. Denver & R. G. W. 

R. Co., 99 P.2d 16. 

Va.—^Armstrong v. Rose, 196 S.E. 613, 

. 170 Va. 190. 

Wis,—Smith v. City of Green Bay, 
271 N.W. 28, 223 Wis. 427. 

17 C.J. p 1304 note 80. 

Presnmption will he overcome hy 
specific aj^erments of facts which 
show that decedent knew, or ‘had op¬ 
portunity to know, of danger and, 
knowing of danger, did not use com¬ 
mensurate care.—Pentz v. Wetsman, 
257 N.W. 736, 269 Mich. 496. 

61. Cal.—Woodward v. Southern 
Pac. Co., 94 P.2d 1028, 35 Cal.App. 
2d 130, certiorari denied Southern 
Pac. Co. V. Woodward, 60 S.Ct. 614, 
309 U.S. 670, 84 L.Ed. 1016—West- 
berg V. Willde, App., 85 P.2d 507, 
superseded 94 P.2d 590, 14 Cal.2d 

, 360—Campbell v. City of Los An¬ 
geles, 82 P.2d 720, 28 Cal.App.2d 
490,. 

62. ' Cal.—Gay y. Cadwallader-Gibson 
Cd., 93 P.2d 1051, 34 Cal;App.2d 
566. 

Mo.—Zlotnikoff v. Weills, 295 S.W. 

129, 220’Mo.App. 869. 

Pa.—Bowser v. Citizens’ Light, Heat 
& Power Co. of Salisbury, 110 A. 
372, 267 Pa. 483. 

Wash.—rTrainor v. Interstate Const. 
Co., 60 P.2d 7, 187 Wash, 142—' 


Jones V. City of Seattle, 257 P. 
393, 144 Wash. 188. 

17 C.J. p 1304 note 81. 

63. U.S.—Strider v. Pennsylvania R. 
Co., C.C.A.Ohio, 60 F.2d 237—Dun- 
agan v. Appalachian Power Co., C. 
C.A.W.Va., 23 P.2d 395—Delaware, 
L. & W. R. Co. V. Rebmann, C C.A. 
N.T., 285, F. 317, affirming, D.C., 
Rebmann v- Delaware, L. & W. R. 
Co., 275 F. 1009. 

Cal.—Shelton v. Ackerman, 4 P.2d 
598, 117 Cal.App. 679—Robbins v. 
Southern Pac. Co., 283 P. 850, 102 
Cal.App. 744—Faylor v. Great 
Eastern Quicksilver Mining Co., 
187 P. 101, 45 CaLApp. 194. 

Ind.—Pfisterer v. Key, App., 27 N.E. 
2d 892. 

Ky.—Louisville Trust Co. v. Morgan, 
203 S.W. 555, 180 Ky. 609, 7 A. 
L.R. 396. 

La.—Hudson v. Louisiana Electric 
Co., 7 La.App. 78. 

Mo.—Rucker v. Alton R. Co., 123 S. 
W.2d 24, 343 Mo. 929—Privette v. 
City of West Plains, App., 93 S. 
W.2d 251. 

N.T.—Schrader v. New York, C. & St. ! 
L. R. Co., 172 N.E. 272, 254 N.T. 
148, affirming 237 N.Y.S. 891, 227 
App.Div. 840—^Nicholson v. Gree¬ 
ley Square Hotel Co., 125 N.E. 541, 
227 N.T. 345, reversing 167 N.Y.S. 
1116, 181 App.Div. 884—Proefrock 
V. Denney, 15 N.T.S.2d 374, 258 
App.Div. 5, affirmed 28 N.E.2d 44 
—Heddy v. Dairymen’s League Co¬ 
op. Ass’n, 273 N.Y.S. 174, 242 App. 
Div. 687—Saladow v. Keystone 
Transp. Co., 271 N.Y.S. 293, 241 
App.Div. 161—Lakiri v. Wright, 243 
N.Y.S. 597, 230 App.Div. 330— 

Brown v. Nassau Electric R. Co., 
209 N.Y.S. 205, 213 App.Div. 834— 
Cooperstein v. Eden Brick & Sup¬ 
ply Co., 202 N.Y.S. 63, 207 App.Div. 
303, modified on other grounds 144 
N.E. 501, 238 N.Y, 200—Chamber¬ 
lain V. Lehigh Valley R. Co., 199 
N.Y.S. 708, 205 App.Div. 391, re¬ 
versed on other grounds 144 N.E, 
512, 238 N.Y. 233, reargument de- 
‘ hied 147 N.E. 227, 239 N.Y. 624— 
Ryczko V. Klenotich, 198 N.Y.S, 
473, 204 App.Div.^ 693—^Grimm v. 
Maurocordato, 181 N.Y.S. 609, 191 
App.Div. 550—Keosayian v. Gei¬ 
ger, -17'6 N.Y.S: 585' -188 App.Div. 
829—Wolf V. State, 2-02 N.Y.S. 754, 
122 Misd.;- 381, affirmed 206 N.Y.S. { 
974, 210 App.Div, 827—Kanya v., 
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Pennsylvania R. Co., 167 N.Y.S, 
765. 

Tenn.—Hines v. Partridge, 231 S.W. 
16, 144 Tenn. 219—^Nichols v. Smith,, 
111 S.W.2d 911, 21 Tenn.App. 478. 
Va.—Armstrong v. Rose, 196 S.E. 
613, 170 Va. 190—Virginian Ry. Co. 
V. Underwood, 146 S.E. 277,. 152 Va. 
264. 

Wis.—Terrien v. Roenitz, 252 N.W. 

689, 214 Wis. 263. 

17 C.J. p 1305 note 82. 

In Connecticiit, Maine, and Massa- 
chusetts 

(1) Under statutory provisions, the 
text rule is followed. 

Conn.—Le Count v. Parrand, 171 A. 
623, 118 Conn. 210—Breed v. Phil- 
gas Co., 171 A. 14, 118 Conn. 128. 
Me.—^Ward v. Cumberland Couuty 
Power & Light Co., 187 A. 527, 134 
Me. 430—MacDonald v. Pratt, 152 
A. 532, 129 Me. 434—Danfortb 7. 

I Emmons, 126 A. 821, 124 Me. 166. 
Mass.—Sarna v. American Bosch 
Magneto Corporation, 195 N.E. 328, 
290 Mass. 340—Jackson v. An¬ 
thony, 185 N.E. 389, 282 M:ass. 540 
—Callahan v. Fleischman Co., 160 
N.E. 249, 262 Mass. 437—Burns v. 
Oliver Whyte Co., 121 N.E. 401, 231 
Mass. 519. 

(2) Prior to enactment of statutes 
burden was on plaintiff to show that 
decedent used ordinary care. ' 

Conn.—Ryan v. Bristol, 27 A. 309, 63 

Conn. 26. 

Me.—State v. Maine Cent. R. Co./ 76 
Me. 357, 49 Am.R. 622. 

(3) Burden rests on plaintiff to 
prove due care of decedent in causes 
of action arising before statute went 
into effect.—O’Hare v. Gloag, 137 N. 
E. 698, 243 Mass. 533—Chartier v. 
Barre Wool Combing Co., 118 N.E^ 
263, 229 Mass. 153. 

(4) Statute giving defendant bur¬ 
den of proving contributory negli¬ 
gence on part of decedent, does not 
give him burden of proving such 
negligence on part of other persons 
whose due care is necessary to sup¬ 
port case of plaintiff.—Stachowicz v. 
Matera, 153 N.E. 547, 257 Mass! 283 
—Bullard v. Boston Elevated Rail¬ 
way, 115 N.E, 294„ 2Z6 Mass. 262. 

(5) Connecticut' statute is pfoce- 
dufal and works no change in sub¬ 
stantive law.—MacDonald v. Central 
Vermont Ry.> D.C.Conn., 31 F.Supp. 
-298. 
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jmate cause of his death and plaintiff need not 
prove its absence's unless he seeks to rely on the 
doctrine of res ipsa loquitur to get to the jury.86 
In some jurisdictions, however, it has been held that 
the burden is on plaintiff to show that deceased was 
using ordinary care when he was killed by the al¬ 
leged negligence of defendant.®'? 

c. Avoidable Injury 

Where the contributory negligence of deceased is 
established, plaintiff has burden of proving that the 
injury could have been avoided by ordinary care on the 
part of defendant. 

Where the contributory neglig-ence of deceased is 
established, the burden of proof is on plaintiff to 
show that the injury could have been avoided by 


ordinary care on the part of defendant, and that 
it was due to the willful or reckless neglect of de- 
fendant.^S 

§ 81. Admissibility 

a. In general 

b. Self-defense 

a. In G-eneral 

The admissibility of evidence is generally governed by 
the rules applicable in other civil actions. 

The admissibility of evidence is generally gov¬ 
erned by the rules regulating the competency, ma¬ 
teriality, and relevancy of the evidence in other civ¬ 
il actions.Although the verdict or report of a 


M'eg’lig'ence of parents 

In action by parents for death of 
■child, burden of establishing contrib¬ 
utory negligence by them is on de¬ 
fendant.—Sciachitano v. City of 
Beaumont, Tex Civ.App., 266 S.W. 558. 

Defendant may avail himself of af¬ 
firmative proof of contributory neg¬ 
ligence arising out of plaintiff's own 
proofs.—Dumala v. Long Island H. 
Co., 274 N.Y.S. 871, 242 App.Div. 287 
—Porter v. New York City Interbor¬ 
ough Ry. Co., 257 N.Y.S. 757, 235 App. 
Div. 525, affirmed Sarfaty v. New 
York City Interborough R. Co., 185 
N.E. 750, 261 N.Y. 587. 

Although burden is on defendant, 
under statute, to prove contributory 
negligence, right of plaintiff to suc¬ 
ceed still depends on proof of neg¬ 
ligence and freedom from contribu¬ 
tory negligence, and the latter may 
rest on failure of defendant to es¬ 
tablish contributory negligence.—Le¬ 
high Valley R. Co. v. Quereau, C.C.A. 
N.Y., 289 P. 767. 

64. Tex.—Morris v. Sanders, Civ. 
App., 65 S.W.2d 594. 

65. Conn'.—Reilly v. Antonio Pepe 
Co., 143 A. 568, 108 Conn. 436, stat¬ 
ing New York rule. 

N.J.—McConachy v. Skalerew, 171 
A. 817, 113 N.J.Law 17. 

N.Y.—McBride v. Brady, 254 N.Y.S. 

338, 2’34 App.Div. 882, 

Pa.—^^Villiams v. Metropolitan Edison 
Co., 110 A. 92, 267 Pa. 158. 

66. Pa.—Norris v. Philadelphia Elec¬ 
tric Co., 5 A.2d 114, 334 Pa. 161. 

67. Ill.—Blumb v. Getz, 8 N.E.2d 
620, 366 Ill. 273, reversing 4 N.E. 
2d 49, 286 Ill.App. 623, conformed 
to 13 N.E.2d 1019, 294. Ill.App. 482 
—Bee V. City of Peru, 174 N.E. 901, 
343 Ill. 36-r-Link v. .^Iton, Granite 
& St. Lpuis Traction Co., 210 Ill. 
App. 657—Stein v. Chicago & E. I. 
R. Co., 199 Ill.App. 48. 

Iowa.—Boles v. Hotel Maytag Co., 
253 N.W. 515, 218 Iowa 306—An¬ 
derson V. Chicago, R. 1. P. Ry. 
Co„ 249 N.W. 256, 216 Iowa 230 


—^Van Gorden v. City of Ft. Bodge, 
245 N.W. 736, 216 Iowa 209—Ander¬ 
son V. Ft. Bodge, B. M. & S. R. 
Co., 226 N.W. 151, 208 Iowa 369 
—Anderson v. Chicago, R. I. & P. 
Ry. Co., 175 N.W. 583, 189 Iowa 
739. 

Mich.—Foote v. Huelster, 261 N.W. 
296, 272 Mich. 194—Pomeroy v. By- 
kema, 239 N.W. 342, 256 Mich. 100. 
Vt.—Cummings v. Town of Cam¬ 
bridge, 107 A. 114, 93 Vt. 349. 

17 C.J. p 1306 note 83. 

Absence of eyewitnesses does not 
shift burden of proof on defendant 
to show that decedent was not exer¬ 
cising reasonable care for his own 
safety.—Spooner v. Wisecup, 288 N. 
W. 894, 227 Iowa 768. | 

Minor decedents 

(1) Where recovery is sought for 
wrongful death of infant, plaintiff 
has burden of showing that parents 
of decedent exercised due care for 
his safety.—Follett v. Illinois Cent. 
R. Co., 123 N.E. 592, 288 Ill. 506— 
Thomas v. Anthony, 179 Ill.App, 463, 
reversed on other grounds 103 N.E. 
954, 261 Ill. 288. 

(2) But plaintiff need not prove 
due care of minor decedent by next 
of kin who are themselves minors 
and not charged with care of dece¬ 
dent.—Uhls V. Old Ben Coal Corpo¬ 
ration, 281 Ill.App. 254. 

68. La.—Rogers v. Louisiana Ry. 

& Nav. Co., 78 So. 237, 143 La. 58. 
17 C.J. p 1303 note 65. 

66. N.Y.—Cohen v; Long Island R. 
Co., 139 N.Y.S. 887, 154 App.Biv. 
603. 

17 C.J. p 1306 note 86. 

Evidence held admissible to show: 
(1) Negligence or gross negligence 
of defendant. 

Ala.—Supreme Lodge of the World, 
Loyal Order of Moose, v. Gustin, 
80 So. 84, 202 Ala. 246.‘ 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128, reversing, Civ.App., 28 S.W. 
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2d 320—Pure Oil Co. v. Pope, Civ. 
App., 75 S.W.2d 175. 

(2) Right of plaintiff to bring the 
action. 

Mich.—Warn v. City of Flint, 104 
N.W. 37, 140 Mich. 573. 

N.J.—Cammarata v. Public Service 
Coordinated Transport, 11 A.2d 
253, 124 N.J.Law 38—Michelsen v. 
Erie R. Co., 147 A. 535, 106 N.J. 
Law 147. 

(3) Other matters. 

U.S.—Williams v. Great Southern 
Lumber Co., La., 48 S.Ct. 417, 277 

U. S. 19, 72 L.Bd. 761, affirming, 
C.C.A., Great Southern Lumber 
Co. V. Williams, 17 F.2d 468, which 
reversed, B.C., Williams v. Great 
Southern Lumber Co., 13 P.2d 246, 
and certiorari granted 48 S.Ct. 19, 
275 U.S. 511, 72 L.Ed. 399. 

Ala.—Kuykendall v. Edmondson, 94 
So. 546, 208 Ala. 553. 

Ark.—^Albritton v. C. M. Ferguson & 
Son, 122 S.W.2d 620, 197 Ark. 436. 
Ga.—Folds V. Penn, 181 S.E. 308, 
51 Ga.App. 682. 

Ill.—Isley V. McClandish, 20 N.E.2d 
890, 299 Ill.App. 564. 

S.C.—^Wilson V. Clarendon County, 
138 S.E. 33, 139 S.O. 333. 

Tex.—Hines v. Kelley, Com.App., 
252 S.W. 1033, reversing, Civ.App., 
226 S.W. 493. 

Evidence held inadmissible 
U.S.—^American Coal Co. of Allegany 
County V. Be Wese, C.C.A.W.Va., 
30 P.2d 349. 

Ala.—^Loreno v. Ross, 133 So. 251, 
222 Ala. 567—Rose v. MagrO, 124 
So. 296, 220 Ala. 120—Parke v. 

Bennard, 118 So. 396, 218 Ala. 209 
—Brummond v. Brummond, 102 
So. 112, 212 Ala. 242~Ashworth 

V. Alabama Great Southern R. Co., 

' 99 So. 191, 211 Ala. 20. 

Conn.—"Shiembob v. Ringling, 160 
A. 429, 115 Conn. 62. 

Ill.—Grant v. Chicago & N, W. R. 

Co., 176 Ill.App. 292. 
j Ky.—^Norton’s Adm’r v. Winstead, 
291 S.W. 723, 218 Ky. 488. 
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coroner's jury has been held competent evidence as 
to the cause of death, as shown infra § 82, such 
evidence is not admissible on the question whether 
the act causing the death was unavoidable, nor 
is it admissible to prove negligence, where the cause 
of death is admitted.'^l While criminal proceedings 
against defendant for wrongful death of deceased 
have been held res inter alios acta in a civil ac~ 
tion,^2 evidence of the conviction of defendant in 
such proceedings has been held admissibleJ^ It is 
within the discretion of the court to allow a medi¬ 
cal expert to testify as to whether in his opinion de¬ 
ceased had a period of conscious suffering before 
deaths 4 

b. Self-Defense 

In an action for wrongful death resulting from an 
attack on deceased by defendant, evidence of the conduct 
of the parties toward each other preceding the attack is 
admissible on the issue of self-defense, to show their 

state of mind. 

/ 

In an action for wrongful death resulting from 
deliberate attack on deceased, evidence of previous 
difficulties between defendant and deceased is ad¬ 
missible, on the issue of self-defense, to disclose the 
state of mind of the parties on the occasion under 
inquiry,but no inquiry may be made into the de¬ 
tails of such difficulties.'^^ Defendant may show 
such conduct and declarations on part of deceased 
as indicate that he entertained hostile purposes and 
feelings toward defendant,as, for example, that 
deceased had a pistol in his possession when he was 


killed,or that he had made threats against defend¬ 
ant,*^^ even though such threats were uncommuni- 
cated.^^ Evidence of threats or hostile statements 
of deceased, although admissible when made against 
a class of persons to which defendant belonged, 
is inadmissible where they do not appear to have 
had reference to defendant^^ ^nd were never com¬ 
municated to him.^^ Plaintiff may show that de¬ 
ceased had sought a reconciliation with defendant.^^ 
Evidence of the conduct of defendant preceding the 
killings^ and of the physical surroundings in which 
the killing took place^^ has been held admissible to 
show the purpose and intent with which defendant 
acted. Testimony of defendant that he inflicted the 
fatal injury to protect himself from bodily harm is 
not admissible, since that is a question to be deter¬ 
mined. by the jury in the light of all the facts and 
circumstances in the case.^*^ 

§ 82. -Cause of Death 

Evidence as to the cause of death, although admis¬ 
sible under the general issue, must be competent and 
relevant. 

The general rule is that evidence as to the cause 
of death is admissible under the general issue 
and any evidence may be admitted as to the cause of 
the death, provided it is competent and relevant to 
the issues made by the pleadings and evidence.^^ In 
some jurisdictions the verdict of the coroner’s jury 
which investigated the cause of death is not admis¬ 
sible to show such cause,but there is authority 


Mass.—De Marco v. Pease, 149 N.E. 
208, 253 Mass. 499. 

Mich.—Anderson v. Lavelle, 2S0 N. 

W. 729, 285 Mich, 194. 

Miss.—Tucker v. Gurley, 170 So. 230, 
176 Miss. 708. 

Mo.—Gray v. Earls, 250 S.W, 567, 
298 Mo. 116—Soderstrom v. Mis¬ 
souri Pac. E.. Co., App., 141 S.W. 
2d 73. 

S.C.—^Driggers v. Southern Ry. Co., 
168 S.E. 185, 169 S.C. 157. 

Vt.—Davis V. Raymond, 146 A. 6, 
102 Vt. 65. 

Admissibility of evidence as to dam¬ 
ages see infra § 119. 

TO- Ill.—^Roloff V. Luer Bros. Pack¬ 
ing & Ice Co-, 158 Ill.App. 614— 
Callaway v. Spurgeon, 63 Ill.App. 
571. 

71. Wis.—Groeschner v. John Gund 
Brewing Co., 181 N.W. 212, 173 
Wis. 366. 

17 C.J. p 1307 note 96. 

72. Ala. — Rose y. Magro, 124 So. 
296, 220 Ala. 120. 

Beading criminal complaint 

It was error’ to permit attorney 
for plaintiff to read count in crim¬ 
inal complaint to which defendant 


had pleaded not guilty, and which 
was subsequently dismissed.—Olson 
V. Meacham, 19 P.2d 527, 129 Cal. 
App. 670. 

73- La.—Lide v. Parker, 6 La.App. 
648. 

74. Mass.—^Finnegan v. Fall River 
Glass Works Co., 34 N.E. 523, 159 
Mass. 311. 

75. Alsu—Kuykendall v. Edmond¬ 
son, 77 So. 24, 200 Ala, 650. 

La.—Sloane v. Franchebois, 8 La. 
App. 395. 

76. Ala.—Kuykendall v. Edmond¬ 
son, 77 So. 24, 200 Ala. 650. 

77. Ala.—^Kuykendall v. Edmond¬ 
son, supra, 

78. Ala.—Rose v. Magro, 124 So. 
296, 220 Ala, 120. 

79. Ga.—McKinney v. Carmack, 46 
S.E. 719, 119 Ga. 467. 

Ky.—Hollingsworth v. Warnock, 65 
S.W. 163, 112 Ky. 96, 23 Ky.L. 

1396. 

80. G^a.—^Darby v. Moore, 87 S.E. 
1067, 144 Ga. 758. 

Miss.—Stevens v. Locke, 125 So. 529, 
156 Miss. 182. 

81. Alsu—^Ashworth v. Alabama 
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Great Southern R. Co., 99 So. 191, 
211 Ala. 20. 

82. Ala.—^Kuykendall v. Edmond¬ 
son, 77 So. 24, 200 Ala. 650. 

83. Ky.—Hollingsworth v Warn- 
ock, 65 S.W. 163, 112 Ky. 96, 23 
Ky.L, 1395. 

84. Ala.—Kuykendall v. Edmond¬ 
son, 77 So. 24, 200 Ala. 650. 

85. Ky.—Phillips’ Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 241 
Ky. 25. 

86. Ala.—Kuykendall v. Edmond¬ 
son, 77 So. 24, 200 Ala. 650. 

87. Mo.—Vawter v. Hultz, 20 S.W. 
689, 112 Mo. 633~Nichols v. Win¬ 
frey, 79 Mo. 544—^White v. Maxey, 
64 Mo. 552. 

88. Ill.—^Wetherell v. Chicago City 
R. Co., 104 Ill.App. 357. 

Ohio.—Valley R. Co. v. Roos, 9 Ohio 
Cir.Ct. 201, 6 Ohio Cir.Dec. 33, 

89. Mont.—Domitrovich v. Stone & 
Webster Engineering Corp., 118 
P. 760, 44 Mont. 7. 

17 C.J. p 1306 note 89. 

90. Ala.—Memphis & O. R. Co, v. 
Womack, 4 So. 618, 84 Ala. 149. 

17 C.J. p 1306 note 93. 
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holding such evidence competent as to the cause of 
death.The testimony of a witness at a coroner’s 
inquest as to the manner in which deceased met his 
death is not admissible in an action for the death,92 
notwithstanding the subsequent death of such wit- 
ness.93 

The admissibility of other evidence to show the 
cause of death is considered in § 83 and § 85 infra. 

§ 83. - laying Declarations 

In an action for wrongful death, evidence of dying 
declarations of deceased is admissible in some jurisdic¬ 
tions, but not in others. 

Although there is contrary authority,94 evidence 
of dying declarations of deceased has, in the ab¬ 
sence of statute, been held inadmissible in' an action 
for wrongful death but under statutes such evi¬ 
dence has been held admissible to show the cause of 
the death to the same extent and under the same 
limitations as it is received in criminal prosecutions 
for homicide.96 

§ 84. -Character and Habits of Deceased 

While there is contrary authority, It has been held 
that, in the absence of eyewitnesses to the accident, evi¬ 


dence of the habits of deceased for caution is admissible 
on the issue of contributory negligence. 

While there is contrary authority,9 7 it has been 
held that, in the absence of eyewitnesses to the ac¬ 
cident which caused the death, evidence of the gen¬ 
eral habits of the deceased for carefulness and cau¬ 
tion is admissible on the issue of contributory neg¬ 
ligence,98 provided such evidence is not too remote 
as to time, place, and circumstances ;99 but such 
evidence is inadmissible where there is at least one 
eyewitness^ even though his testimony that he saw 
the accident has been challenged.^ 

§ 85. - Condition of Body 

Evidence as to the appearance and condition of the 
body, though inadmissible to show negligence, is ad¬ 
missible where it tends to throw light on the cause of 
death or any other issue in the case. 

While it has been held that evidence as to the 
appearance and condition of the body of deceased 
is inadmissible where it is established that death re-, 
suited from the accident and the only issue is as to 
negligence or contributory negligence,9 such evi¬ 
dence is admissible where relevant to the issues of 
the case,^ as where it tends to show wanton or gross 
negligence^ or to show the cause of the death 
but this rule does not apply to the report of a med- 


91. Ill.—S-feollery v. Cicero & P. St. 
R. Co.. 90 N.E. 709, 243 Ill. 290, 
affirming 148 Ill.App. 499. 

17 C.J. p 1307 note 94. 

92. Me.—Edgeley v. Appleyard, 86 

A. 244, 110 Me. 337, Ann.Cas.l914B 
474. ‘ 

N.Y.—Cook V. New York Cent. R. 
Co., 5 Lans. 401. 

93. Me.—Edgeley v. Appleyard, 86 
A. 244, 110 Me. 337, Ann.Cas.l914B 
474. 

94. Kan.—Bagnall v. Hunt, 293 P. 
733, 131 Kan. 805. 

More than, one declaration of de¬ 
ceased are admissible.—Bagnall v. 
Hunt, supra. 

95. Ala.—Nichols v. Smith’s Bak¬ 
ery, 119 So. 638, 218 Ala. 607. 

Wis.—Schaho v. Wolf-Pepper Trans¬ 
portation & Storage Co., 229 N.W. 
'549, 201 Wis. 190. 

96. N.C.—Williams v. Randolph & 
C. Ry. Co., 108 S.E. 915, 182 N.C. 
267. 

Or.—McCarty v. Sirianni, 285 P. 825, 
132 Or. 290. 

97. N.Y.—Murphy v. Stanley Court 
Realty «& Construction Co., 206 N. 
y.S. 663, 211 App.Div. 2«. 

Ohio.—Tresise v. Ashdown, 160 N. 
E. 898, 118 Ohio St. 307, affirming 
Ashdown v. Tresise, 160 N.E. 502, 
26 Ohio App. 575. 

98. Cal.—Boone v. Bank of Amer¬ 
ica Nat. Trust & Savings Ass’n, 


29 P.2d 409, 220 Cal. 93~Gorman 
V. Sacramento County, 268 P. 1083, 
92 Cal.App. 656. 

Ill.—Armstrong v. Chicago & W. I. 

R. Co., 183 N.E. 478, 350 Ill. 426 
affirming 263 Ill,App. 126, certio¬ 
rari denied Chicago & W. I. R. Co. 
V. Armstrong, 53 S.Ct. 523, 289 XT. 

S. 724, 77 L.Ed. 1475—Moore v. 
Bloomington, D. & C. R. Co., 128 
N.E. 721, 295 Ill. 63—Morgan v. 
Rockford, B. & J. Ry. Co., 251 Ill. 
App. 127—Spiehs v, Insull, 207 
Ill.App. 256, 

17 C.J. p 1308 notes 19, 20. 

Evidence is not rendered incompe¬ 
tent because there is no evidence as 
to habits of deceased for sobriety. 
—Casey v. Wabash R. Co., 192 Ill. 
App. 430, 

99. Cal.—^Boone v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass’n, 
29 P.2d 409, 220 Cal, 93. 

1. Cal.—Lindsey v. Pacific Electric 
Ry. Co., 296 P. 131, 111 Cal.App. 
482. 

Ill.—Scally V. Flannery, 11 N.E.2d 
123, 292 Ill.App. 349—Micca v. 

Alton R. Co., 281 Ill.App. 216— 
Morgan v. Rockford, B, & J. Ry. 
Co., 251 Ill.App. 127—Goodman v. 
Chicago & E. I. Ry, Co., 248 HI. 
App. 128—Ocasek v. Chicago City 
Ry. Co., 225 Ill.App. 350. 
limitations of role 

(1) Defendant is competent eye¬ 
witness within meaning of rule only 
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if called by plaintiff.—Nordman v. 
Carlson, 10 N.E.2d 53, 291 Ill.App. 
438. 

(2) Party seeking benefit of rule 
must first tender name and address 
of competent eyewitness.—Young v. 
Patrick, 153 N.E. 623, 323 Ill. 200. 

2. Ill.—Petro V. Hines, 132 N.E. 
462, 299 Ill. 236, 18 A.L.R. 1106, 
reversing 219 Ill.App. 635. 

3. Ala.—Buckalew v, Tennessee 
Coal, Iron & R. Co., 20 So. 606, 
112 Ala. 146. 

17 C.J. p 1307 note 99. 

Evidence held inadmissible 
Ky.—Louisville N. R. Co. v. Scott’s 

Adm’r, 211 S.W. 747, 184 Ky. 319, 
followed in Louisville & N. R. Co. 
V. Staebler, 212 S.W. 919, 184 Ky. 
730. 

4. Cal.—Leahy v. Southern Pac. R. 
Co-, 3 P, 622, 65 Cal. 150. 

Mich.—Nicholas v. Maxwell Motor 
Corporation, 213 N.W. 128, 237 

Mich. 612. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

Wash.—Clason v. Telguth, 11 P.2d 
249, 168 Wash. 242. 

42 C.J. p 1230 note 10. 

5. S.C.—^Brickman v. Southern R. 
Co., 54 S.E. 553, 74 S.C. 306. 

6. Cal.—Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal.App, 10. 

Conn.—^De Cicco v. Mason, 136 A. 869,. 
106 Conn. 99. 
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ical examiner whose duty it is to ascertain and re¬ 
port the cause of death merely for the purpose of 
preserving the evidence in case it may be needed in 
future proceedings,'^ nor to the testimony of a per¬ 
son not an expert that a certain wound on the body 
was not such as could have been caused by the al¬ 
leged accident.^ Evidence as to the nature of the 
injuries which caused the death has been held ad¬ 
missible where the court specifically charges that 
nothing can be allowed for tlie pain and suifering 
of deceased nor for the grief or distress of any 
one.9 


§ 86. Weight and Sufficiency 

A preponderance of the evidence is necessary and 
sufficient to establish negligence or contributory negli¬ 
gence, or to rebut the presumption that decedent exer¬ 
cised due care. 

The weight and sufficiency of the evidence is gen¬ 
erally governed by the rules relating to the weight 
and sufficiency of the evidence in other civil ac- 
tions.i^ While plaintiff must establish his case by 
a preponderance of the evidence^l and recovery 
cannot be had on mere surmise or conjecture,i2 
plaintiff is not held to the high degree ot proof re- 


Ky.—Louisville & N. R. Co. v- 
Smith’s Adm’r, 263 S.W. 29, 203 
Ky. 513, 35 A.L.R. 1238. 

Tex.~G-ulf. C. & S. F. R. Co. v. 
Johnson, 31 S.W. 255. 10 Tex.Civ. 
App. 254. 

17 C.J. p 1306 note 90. 

JESvidence held admissible 
Pa.—Cunningham v. Spangler, 186 A. 
173, 123 Pa.Super. 151. 

7« Mass.—Jewett v. Boston El. R. 
Co., 107 N.E. 433, 219 Mass. 528. 

■8. Tex.—Houston City St. R. Co. v. 
Sciacca, 16 S.W. 31, 80 Tex. 350. 

S, U.S.—St. Louis & S. F. R. Co. v. 
Hicks, Ark., 79 F. 262, 24 C.C.A. 
563. 

LO. Mass.—^Kelley v. Boston & M. R. 

Co., 135 Mass. 448. 

17 C.J. p 1308 note 26. 

Evidence held suSdcient to estab¬ 
lish: 

(1) Liability of defendant. 

Ark.—Brown v. Cole, 129 S.W.2d 245, 
198 Ark. 417, 122 A,L.R. 1348. 

•Cal.—House v. Pacific Greyhound 
Lines, 95 P.2d 465, 35 Cal.App.2d 
336—Guidera v. Lapiana, 199 P. 
557, 52 CaLAPP. 460. 

B.C.—Washington Ry. & Electric Co. 
V. Scala, 45 App.D.C. 484, affirmed 
37 S-Ct. 654, 244 U.S. 630, 61 L.Ed. 
1360. 

Ind.—Pleak v. Cottingham, 178 N.E. 

309, 94 Ind.App. 365. 

Iowa.—Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90. 

Ky.—^E. L. Martin & Co. v. Hurt’s 
Adm’r, 62 S.W.2d 465, 250 Ky. 
235—Jackson v. Dixon, 248 S.W. 
190. 197 Ky. 763. 

La.—Young v. Broussard, App., 189 
So. 477. 

Neb.—Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85-. 

N.Y.—Murphy v. Eighth Ave. R. Co., 
187 N.Y.S. 106, 196 App.Divi 882, 
affirmed 134 N.E. 592, 232 N.Y. 
611, and 134 N.E., 597, 232 N.Y. 
621. 

Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App., lok 

(2) Heirship.—Carmody v. Powell, 
P.2d 15S, 32 Cal.App.2d 56—^Lam 


Ong V. Pacific Motor Trucking Co., 
51 P.2d 1112, 10 Cal.App.2d 329— 
Rose V. San Diego Electric Ry. Co., 
24 P.2d 838. 133 Cal.App. 646. 

<3> Instantaneous death.—Gile v. 
Hudnutt, 272 N.W. 706, 279 Mich. 
358—17 C.J. p 1308 note 26 [a]. 

(4) Justification for homicide. 

Ark.—Phillips v. Turney, 129 S.W.2d 

963, 198 Ark. 364. 

Cal.—Brooks v. Sessagesimo, 34 F. 
2d 766, 139 Cal.App. 679. 

(5) Survival of deceased for short 
period after accident.—Janse v. Hay¬ 
wood, 259 N.W. 347, 270 Mich. 632— 
Bos V. Gaudio, 255 N.W. 349, 267 
Mich. 517—Olchefsky v. Mercier, 
Bryant, Larkins Brick Co., 215 N.W. 
317, 240 Mich. 536. 

(6) That decedent was unmarried. 
Mo.—Lochmann v. Brown, App., 20 

S.W.2d 561. 

Or.—Gray v. Hammond Lumber Co., 
233 P. 561, 113 Or. 570, denying 
rehearing 232 P. 637, 113 Or. 570. 

(7) That theory of self-defense 
was rebutted.—Clolinger v. Callahan, 
263 S.W. 700, 204 Ky. 33—Souther v. 
Belleau, 262 S.W. 619, 203 Ky. 508, 
36 A.L.R. 956. 

(8) Other matters. 

Ark.—Fowler v. Hammett, 258 S.W. 
392, 162 Ark. 307. 

Cal,—Rovegno v. San Jose Knights 
of Columbus Hall Ass’n, 291 P. 848, 
108 Cal.App- 591—^Murphy v. Mur¬ 
ray, 241 P. 938,^ 74 Cal.App. 726. 
Ill.—Hatzenbuehler v. Illinois Cent. 

R. Co., 206 Ill.App. 114. 

La.—Guillory v. Horecky, App., 165 
So. 159, affirming 162 So. 89, an¬ 
nulled 168 So. 481, 185 La. 21. 
Okl—Pike V. Peters, 62 P.2d 700, 
175 Okl. 334—Alko-Nak Coal Co. v. 

I Barton, 212 P. 591, 88 Okl. 212. 

Pa.—^Gosh v' Lehigh & Wilkes-Barre 
Coal Co., 68 Pa.Super. 63. 

Tex,—Pure Oil Co. v. Pope, Civ. 
App., 75 S.W.2d 175—Texas & N. 

O. R, Co. V. Goodwin, Civ.App., 40 

S. W,2d 182, error refused—Lan¬ 
caster V. Carter, Civ.App., 237 S.W. 
634, affirmed. Com.App.,, 255 S.W. 
392^Anderson v. Smith, Civ.App., 
231 S.W. 142, error refused. 
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Evidence held insufficient to es¬ 
tablish: 

(1) Liability of defendant. 

Ga.—Hanna v. Estridge, 200 S.E. 174, 

59 Ga.App. 182. 

Ill.—Burns v. O'Hair, 261 Ill.App. 
454. 

La.—Brown v. Texas & P. Ry. Co., 
138 So. 221. 18 La.App. 656. 

Mass.—Taylor v. Hewett, 159 N.E. 
734, 262 Mass. 109. 

N.Y.—Joergens v. State, 279 N.Y.S. 
964, 244 App.Div. *867—Murphy v. 
Stanley Court Realty & Construc¬ 
tion Co., 214 N.Y.S. 887, 216 App. 
Div. 736—^Keosayian v. Geiger, 176 
N.Y.S. 585, 188 App.Div. 829. 

Tex.—^Kell^y v. Burlington-Rock 
Island R. Co., Civ.App., 100 S.W.2d 
164, error refused. 

(2) Heirship. 

U.S.—Scott V. Inland Waterways 
Corporation, D.C.La., 24 F.Supp. 
655. 

Cal.—Jolley v. Clemens, 82 P.2d 51, 
28 Cal.App.2d 56. 

(3) Presumption of negligence by 
parents of deceased.—Dattola v. Burt 
Bros., 135 A. 736, 288 Pa. 134, 51 
A.L.R. 205. 

(4) Other matters. 

Cal.—Mitsu Nakashima v. Takase, 46 

P.2d 1020, 8 Cal.App.2d 35—Wag- 
nitz V. Scharetg, 265 P. 318, 89 Cal. 
App. 511. 

Mass.—O’Brien v. Bernoi, 8 N.E.2d 
780, 297 Mass. 271. 

Okl.—Oklahoma City v. Richardson, 
69 P.2d 384, 180 Okl. 314. 

Pa.—Hilkirk v. Hughes, 167 A. 916, 
103 Pa.Super. 73. 

W.Va.—Carroll v. Petty, 2 S.E.2d 521, 
certiorari denied Fetty v. Carroll, 

60 S.Ct. 85, 308 U.S. 571, 84 L.Ed. 
479. 

Weight and sufidciency of evidence 
. as to damages see infra § 129. 

11. Fla.—Tampa Electric Co. y. 
Lyons, 186 So. 830, 136 Fla. 14. 

la. Ky.—Magmess’ Adm'x v. Hutch¬ 
inson, 117' S.W.2d 1041, '274 Ky. 
226. 

Mich.—Madyck v. Shelley, 278 N.W. 
110, 283 Mich. 396. 

N.Y.—Pearick v. Lehigh Valley R. 
Co., 206 N.Y.S. 640, 210 App.Div. 
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quired of an injured person who may take the stand 
and g-ive his version of the happening of the acci¬ 
dent,!^ and a preponderance of the evidence is suffi- 
cient.!^ It has been held that evidence tending to 
show that decedent’s death was caused by the neg¬ 
ligence of defendant or his agents, when not rebut¬ 
ted on behalf of defendant, will justify a verdict by 
the jury in favor of plaintiff.15 In the absence of 
eyewitnesses, circumstantial evidence may establish 
the issues of negligence and contributory negli¬ 
gence.!^ Likewise, wantonness, not being suscepti¬ 
ble of direct proof, must generally be inferred from 
proof of other facts and all the attending circum- 
stances.!^ 


§ 87 

The burden of proof as to contributory negligence 
can be sustained only by a fair preponderance of the 
evidence.!^ The presumption of due care on the 
part of decedent may be considered by the jury 
only in connection with all the facts and circum¬ 
stances shown on the trial,!® and, while it has been 
held that very slight circumstances may overcome 
it,-® there is authority that a preponderance of the 
evidence is necessary^! and sufficients^ accom¬ 
plish that result. 

§ 87. - Cause of Death 

In order to warrant a recovery, plaintiff must show 
with reasonable certainty that the death was the proxi- 


742—^Wicks v. Cowperthwait Co., 
197 N.Y.S. 481, 203 App.Div. 705. 
N.C.—Cummings v. Atlantic Coast 
Line R. Co., 6 S.E.2d 837, 217 
N.C. 127. 

Ohio.—Hamilton v. Lake Shore & 
M. S. Ry. Co., 4 Ohio N.P.,N.S., 
249. 

13. N.T.—McBride v. Brady, 254 N. 
T.S. 338, 234 App.Div. 882. 

14. N.M.—Lopez v. Townsend, 82 P. 
2d 921, 42 N.M. 601. 

15. N.J.—Suburban Electric Co. v. 
Nugent, 34 A. 1069, 58 N.J.Law 
658, 32 L.R.A. 700. 

17 C.J. p 1309 note 31. 

16. Conn.—Mullen v. Mohican Co., 
115 A. 685, 97 Conn. 97., 

Ill.—Blumh V. Getz. 8 N.B.2d 620, 366 
Ill. 273, reversing 4 N.E.2d 49, 286 
Ill.App. 623, conformed to 13 N.E. 
2d 1019. 294 Ill.App. 432~Gordon 

V. Grand Trunk Western Ry. Co., 
209 Ill.App. 195. 

N.Y.—Kennealy v. State, 238 N.Y.S. 
719, 135 Misc. 467—Peterson v. 

State, 2 N.Y.S.2d 921. 

17 C.J. p 1309 note 29. 

17. Ala.—Mobile Electric Co. v. 
Fritz, 77 So. 235, 200 Ala. 692. 
XSvideiLce held sufficient to show 

wanton or gross negligence. 

Ill.—^Van Meter v. Gurney, 240 Ill. 
App. 165. 

Tex.—Morton Salt Co^ v. Wells, 70 
S.W.2d 409, 123 Tex. 151, affirming, 
Civ.App., 35 S.W.2d 454. 

Evidence held insufficient to show 
gross negligence.—Robertson v. Mag¬ 
nolia Petroleum Co., Tex.Civ.App., 
255 S.W. 223. 

18. Ark.—Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. 106-5. 

Conn.—^Yoronelis V. White Line Bus 
Corporation, 192 A. 265, 123 Conn. 
25. ' ' ' ‘ . 

.Evidence held sufficient to estah- 
lish:, . 

(1) Freedom of decedent from con¬ 
tributory' negligence. 

Minn.—Converse v. Adleman, 190 N. 

W. 340, 163 Minn. 306. 


Mo.—Menard v. Goltra, 40 S.W'.2d 
1053, 328 Mo. 368. 

(2) Freedom of parents of de¬ 
cedent from contributory negligence. 
Minn.—Converse v. Adleman, supra. 
Mo.—Simon v. Metropolitan St. R. 

Co., 132 S.W. 250, 231 Mo. 65, 140 
Am.S.R. 498. 

N.C.—Comer v. City of Winston- 
Salem, 100 S.B. 619, 178 N.C. 

383. 

Wis.—Ptak V. Kuetemeyer, 196 N.W. 
855, 197 N.W. 363, 182 Wis. 357. 

(3) Contributory negligence of de¬ 
cedent 

Iowa.—Boles v. Hotel Maytag Co., 

253 N.W. 515, 218 Iowa 306. 

N.C.—Thompson v. Atlantic Coast 
Line R. Co., 154 S.E. 630, 199 N.C. 
409. 

(4) Contributory negligence of 
parent.—Muller v. Standard Oil Co., 
180 P. 605, 180 Cal. 260. 

(5) Other matters. 

Ill.—Rouse V. Tomasek, 279 Ill.App. 
557. 

Ohio.—Gaus v. Pennsylvania R. Co., 
10 N.E.2d 635, 56 Ohio App. 299. 
Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App. 108. 

Evidence held insufficient to estan- 
lish: 

(1) Contributory negligence of de¬ 
cedent. 

Cal.—Faylor v. Great Eastern Quick¬ 
silver Mining Co., 187 F. 101, 46 
Cal. App. 194. 

Mass.—Shapiro v. Lyon, 149 N.E. 543, 

254 Mass. 110. 

(2) Freedom of decedent from con¬ 
tributory negligence. 

Ill.—Anderson v. Chicago, R. I. & P. 

Ry. Co., 243 Ill.App. 337. 

Iowa.—Boles v. Hotel Maytag Co., 
253 N.W. 515, 218 Iowa, 306. 

(3) Contributory negligence of par¬ 
ents of decedent. 

Ga.—Savannah Electric Co. v. Thom¬ 
as, 118 S,E. 481, 30 Ga.App. 405, 
transferred, see 113 S.E. 806, 154 
Ga. 258. 

Tex.—Sciachitano v. 'City of Beau¬ 
mont, Civ.App., 266 S.W. 558. 
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In New York 

(1) To sustain his statutory 
burden of proving contributory neg¬ 
ligence, defendant must produce evi¬ 
dence which is more than usually 
convincing.—O'Brien v. Luckenbach 
S. S. Co., C.C.A.N.Y., 293 F. 170, 
modifying, D.C., 286 F. 301. 

(2) Where proofs are equally bal- 
lanced, burden of defendant is not 
sustained.—Proefrock v. Denney, 15 
N.Y.S.2d 374, 258 App.Div. 5, af¬ 
firmed 28 N.E.2d 44. 

(3) Evidence held sufficient to- 
show freedom from contributory 
negligence.—Raleigh v. Hines, 186 
N.Y.S. 120, 194 App.Div. 592, affirmed 
134 N.E. 595, 232 N.Y. 617. 

(4) Even when, under rule former¬ 
ly in effect, plaintiff had burden of 
proof on issue, less evidence of 
freedom from contributory negli¬ 
gence was required in action for 
death than in action for injuries.— 
Raleigh v.' Hines, supra—Schasel v. 
International Ry. Co., 173 N.Y.S. 671,. 
186 App.Div. 194. 

17 C.J. p 1308 note 28. 

1&, Iowa.—Anderson v. Ft. Dodge„ 
D. M. & S. R. Co., 226 N.W. 151,. 
208 Iowa 369. 

20. Mo.—Katz V. North Kansas City- 
Development Co., 258 S.W. 752, 215. 
Mo.App. 662. 

21. Wash.—Gaskill v. Amadon, 38 
P.2d 229, 179 Wash. 375. 

22i. Ill.—^Hughes V. Medendorp, 13 
N.E.2d 1016, 294 Ill.App. 424. 

Minn.—^Aubin v. Duluth St. Ry. Co., 
211 N.W. 580, 169 Minn. 342. 
Evid^ce held sufficient 
Iowa.—^Van Gorden v. City of FL 
Dodge, 245 N.W. 736, 216 Iowa 
209. 

Evidence held insufficient 
U.S.—Pocahontas Consol. Collieries 
Co. V, Johnson, Va., 244 F. 368, 
156 C.C.A. 654, certiorari denied 38 
S.Ct. 14, 245 U.S. 658, 62 L.Ed. 
535. 

Cai.—Gay v. Cadwallader-Gibson Co., 
93 P.2d 1051, 34 Cal.App.2d 566. 
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mate result of the alleged wrongful act or omission of 
defendant. 

In order to warrant recovery, a preponderance of 
the evidence is necessary^s and sufficients^ to show 
that the wrongful act or omission of defendant was 
the proximate cause of death. Such connection may 
be shown by circumstantial evidences^ which should 
be considered in the light of ordinary experience 
and such conclusions deduced therefrom as common 
sense dictates but such evidence must establish 
the connection reasonably and logically,and it has 
been held that it must be so strong as to preclude 
the possibility that death was due to a cause with 
which defendant was not connected.^S While there 
can be no recovery where the cause of death is left 
open to conjecture,29 it is sufficient to show with 


reasonable certainty that there was an unbroken 
connection between the wrongful act and the death 
without any intermediate cause not attributable to 
the original wrong.^® Where death may have re- 
suited from either of two causes, for one of which 
defendant would be liable, and for the other not li¬ 
able, plaintiff must show with a reasonable certain¬ 
ty that the cause for which defendant is liable pro¬ 
duced the result,although it is unnecessary to neg¬ 
ative all possible suggestions of the existence of 
other causes.3^ 

The evidence must show -Cvith reasonable certainty 
‘hat the death was proximately caused by the in¬ 
jury alleged to have resulted from defendant’s 
wrongful act or omission.33 


23. Ark.—^Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. 1065. 

24. Idaho.—Manion v. Waybright, 
86 P.2d 181, 59 Idaho 643. 

Wash.—McGrady v. Brink, 81 P.2d 
800,' 195 Wash. 626—Hessler v. 
Moore, 61 P.2d 1001, 188 Wash. 
80—Peterson v. Great Northern 
Ry. Co., 7 P.2d 963, 166 Wash. 
538—Lee v. H. E. Gleason Co., 262 
P. 133, 146 Wash. 66. 

17 C.J. p 1310 note 35. 

25. Ill.—Hurst V. Madison Coal 
Corp., 201 IlhApp. 205. 

Minn.—Outcelt v. Chicago, B. & Q. 
R. Co., 185 N.W. 495, 150 Minn. 
398. 

Okl.—Silurian Oil Co, v. Morrell, 176 
P. 964, 71 Okl. 250. 

Wis.—York v. Chicago, M. & St. P. 
Ry. Co., 198 N.W. 377, 184 Wis. 
110 . 

17 C.J. p 1310 notes 36, 37. 

26. S.C.—Leek v. New South Ex¬ 
press Lines, 7 S.E.2d 459, 192 S. 
C. 527, 

27. S.C.—^Leek v. New South Ex¬ 
press Lines, supra. 

Tex.—^Houston E. & W. T. Ry. Co. v, 
McHowell, Civ.App., 278 S.W. 258. 

28. N.J.—Migliaccio v. Public Serv¬ 
ice Ry. Co., 130 A. 9, 101 N.J.Law 
496, affirmed 132 A. 923, 102 N.J. 
Law 440—Maher v. Magnus Co., 
123 A. 868, 99 N.J.Law 514, 

Pa.—Pfendler v. Speer, 185 A. 618, 
323 Pa. 443. 

20. Ill.—Deming v. Hallberg, 221 
IlhApp. 180. 

Ky.—Hearell v. Illinois Cent. R. Co., 
213 S.W. 561, 185 Ky. 41. 

La.—^Bishop v. Town of Mansfield, 80 
So. 217, 144 La. 109, 

Mo.—Beaber v, Kurn,. 91 S.W. 2d 
70, 231 Mo.App. 22. 

N.J.—Migliaccio v. Public Service 
Ry. Co., 130 A.. 9, 101 N.J.Law 496, 
affirmed 132 A. 923, 102 N.J.Law 
440. 


N.T.—^Wicks V. Cowperthwait Co., 
197 N.Y.S. 481, 203 App.Div. 705. 
S.C.—Leek v. New South Express 
Lines, 7 S.E.2d 459, 192 S.C. 527. 
Tenn.—Tennessee Cent. Ry. Co. v. 
Dial, 65 S.W.2d 610, 613, 16 Tenn. 
App. 646, citing Corpus Juris. 

Tex.—Houston E. & W. T. Ry. Co. v. 

McHowell, Civ.App., 278 S.W. 258. 
Wash.—McGrady v. Brink, 81 P.2d 
800, 195 Wash. 626—Hessler v. 

Moore, 61 P.2d 1001, 188 Wash. 80. 
17 C.J. p 1310 note 33. 

Rule held inapplicable to facts of 
case.—McGrady v. Brink, 81 P.2d 
800, 195 Wash. 626. 

30. Pa.—Gurry v. J. M. Willson & 
Sons, 152 A. 746, 301 Pa. 467— 
Miller v. Director General of Rail¬ 
roads, 113 A. 373, 270 Pa. 330. 

31. Mo.—Beaber v, Kurn, 91 S.W. 
2d 70, 231 Mo.App. 22—American 
Veterinary Laboratories v. Glidden 
Co., 59 S.W.2d 53, 227 Mo.App. 799. 

N.Y.—Cull V. Union Ry. Co. of New 
York City, 183 N.Y.S. 275, 192 App. 
Div. 649. 

Wash.—Maciejczak v. Bartell, 60 F. 
2d 31, 33, 187 Wash. 113, quoting 
Corpus Juris. 

17 C,J. p 1304 note 72. 

32. Mo.—^Beaber v. Kurn, 91 S.W. 
2d 70, 231 Mo.App. 22—American 
Veterinary Laboratories v. Glidden 
Co., 59 S.W.2d 53, 227 Mo.App. 
799. 

17 C.J. p 1310 note 34. 

33. Conn.—Bates v. Carroll, 122 A. 
562, 90 Conn. 677. 

17 C.J. p 1309 note 32. 

Evidence held sufficient 
(1) In general. 

U-S.—Southern Extract Co. v. Green, 
C.C.A.Tenn., 103 P.2d 232, certio¬ 
rari denied 60 S.Ct. 81, 308 U.S. 
568, 84 L.Ed. 476. 

Cal.—^Ensign v. Southern Pac. Co., 
223 P. 953, 193 Cal. 311—Blackwell 
V, American Film Co., 209 P. 999, 
189 Cal. 689—Connor v. Owen, 82 
P.2d 1114, 28 CaLApp.2d 591— 
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Switzer v. Mullally, 46 P.2d 215, 
7 Cal. App. 2d 444—Averdieck v. 
Harris, 262 P. 423, 87 Cal.App. 626 
—Brown V. Beck, 220 P. 14, 63 
Cal.App. 686—Moreno v. New 
Guadalupe Mining Co., 170 P. 1088, 
35 Cal.App. 744. 

Colo.—City of Longmont v. Swear¬ 
ingen, 254 P. 1000, 81 Colo. 246. 
Conn.—Shiembob v. Ringling, 160 A. 
429, 115 Conn. 62. 

Fla.—^Potts V. Mulligan, 193 So. 767. 
Idaho.—Manion v. Way bright, 86 P. 

2d 181, 59 Idaho 643. 

Ill.—Metropolitan Trust Co. v. Bow¬ 
man Dairy Co., 15 N.E.2d 838, 369 
Ill. 222, affirming 11 N.E.2d 847, 
292 Ill. App. 492—Straus Nat. 

Bank & Trust Co. v. Marcus, 274 
Ill.App. 597—Surinak v. Elgin, J. 
& E. Ry. Co., 235 Ill.App. 431— 
Bardon v. Excelsior Stove & Mfg. 
Co., 231 IlhApp. 366—Eicholtz v. 
Village of Forest Park, 207 Ill. 
App. 494. 

Iowa.—^Laudner v. James, 266 N.W. 
15, 221 Iowa 863. 

Ky.—Bannon v. Fox, 250 S.W. 966, 
199 Ky. 262. 

La.—Shaffer v. Southern Bell Tele¬ 
phone & Telegraph Co., 165 So. 
651, 184 La. 158, annulling, App., 
160 So. 439—Jones v. Chicago, R. 
I. & P. Ry. Co., Ill So. 62, 162 La. 
690—Biaggini v. Toye Bros. Yel¬ 
low Cab Co., App., 163 So. 780— 
Constabel v. Miller, 131 So. 699, 
15 La.App. 315. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A.2d 372, 176 
Md. 625. 

Mass.—^Wolfe v. Checker Taxi Co., 
12 N.B.2d 849, 299 Mass. 225— 

Little V. Massachusetts Northeast¬ 
ern St. Ry. Co., 118 N.E. 245, 229 
Mass. 244. 

Minn.—^Albrecht v, Potthoff, 257 N. 
W. 377, 192 Minn. 557, 96 A.L.R. 
471 —^Anderson v. Anderson, 248 
N.W. 35. 188 Minn. 602—Kieffer 
V. Sherwood, 238 N.W. 331, 184 
Minn. 205, 

Mo.—Chapman v. Bimel-Ashcroft 



25 C.J.S. BE ATE §89 

Period of time elapsing between wrongful act mining wbether disease causing death was caused 
and death is important but not conclusive in deter- by injury resulting from wrongful act,^^ 

J. TRIAL, JUDGMENT, AND REVIEW 


§ 88. Trial in General 

General rules relating to trial apply in an action for 
wrongful death. 

The trial in an action for wrongful death is gen¬ 
erally governed by the rules regulating the trial of 
other civil actions. In accordance with these rules 
errors and irregularities in the conduct of the trial 
may be waived or cured by some affirmative act 
of the complaining party amounting to an express 
or implied assent to the improper procedure.^^ Jt 
has been held that, in an action by the personal rep¬ 
resentative of deceased to recover for his wrong¬ 
ful death, it is not error to permit the widow and 
children of deceased to sit within the bar of the 
court in view of the jury during the trial.^® 

Mfg:. Co., 263 S.W. 993—Green v. 

Terminal R. Ass’n of St. Louis, 

App., 135 S.W.2d 652—Robinson v. 

Ross, App., 47 S.'W.2d 122—Bog- 
gess V. Kansas City Rys. Co., 229 
S.W. 404, 207 Mo.App.^ 1. 

N.H.—Summerfield v. Wetherell, 135 
A. 147, 82 N.H. 513. 

N.J.—Junge V. King, 149 A. 43, 8 N. 

J.Misc. 115. 

Pa.—Price v. New Castle Refrac¬ 
tories Co., 3 A.2d 418, 332 Pa. 507 
—Moctuin V. Mervine, 146 A. 443, 

297 Pa. 79. 

S.C.—LaCount v. General Asbestos 
& Rubber Co., 192 S.E. 262, 184 
S.C. 232. 

Tex.^Texas & N. O. R. Co. v. Web¬ 
ster, Civ.App., 53 S.W.2d 656, af¬ 
firmed 70 S.W.2d 394, 123 Tex. 197, 
certiorari denied 55 S.Ct. 93, 293 

U. S. 580. 79 L.Ed. 67J, rehearing 
denied 55 S.Ct, 138, 293 U.S. 63, 

79 L.Ed. 716—Baray v. Escobedo, 

Civ.App., 259 S.W. 1099—St. Lou¬ 
is Southwestern Ry. Co. of Texas 

V. Anderson, Civ.App., 206 S.W. 

696, error refused. 

Wash.—Mueller v. 

Co., 4 P.2d 

Loveless v. Red Top Cab Co. of 
Washin|rton, 291 P. 344, 158 Wash. 

474, 79 A.L.R. 347—Lee v. H. B. 

Gleason Co., 262 P. 133, 146 Wash. 

66 . 

Wis.—Koehler v. Waukesha Milk 
Co., 208 N.W. 901, 190 Wis. 52— 

Sullivan v. Minneapolis, St. P. & 

S. S. M. Ry. Co., 167 N.W. 311, 167 
Wis. 518. 

(2) To show that death was due 
to cause for which defendant was 
not responsible. 

Ill.—Behrns v. 

328. 

La.—Wenholz v. New Amsterdam 
Casualty Co., App., 181 So. 222. 

25C.J.S.-77 


§ 89. Questions of Law and Fact 

a. In general 

b. Cause of death 

c. Contributory negligence 

d. Damages 

a. In General 

Questions of fact are to be determined by the jury 
and questions of law by the court- 

Questions of law in actions for wrongful death 
are to be determined by the court and not by the 
jury;^'^ but issues of fact on which there is con¬ 
flicting evidence are ordinarily for the determina¬ 
tion of the jury.^S Where either party presents ev¬ 
idence which, although slight, would justify a find¬ 
ing in his favor, and the evidence on material facts 

thereafter to object to such submis¬ 
sion.—Anderson v. Ft. Dodge, D. M. 

& S. R. Co., 226 N.W. 151, 208 Iowa 
369. 

36. Ohio.—Cincinnati R. Co. v. Taf- 
elski, 31 Ohio Cir.Ct. 643. 

Ya.—^Virginia Electric & Power 
Co. V. Decatur, 3 S.B.2d 172, 173 
Va. 153. 

Admissibility of dying declara¬ 
tions is for court in first instance 
as trier of fact of admissibility.— 
McCarty v. Sirianni, 285 P. 825, 132 
Or. 290. 

Whether evidence presents ques¬ 
tion of fact for jury is a question 
for the court.—Prye v. City of De¬ 
troit, 239 N.W. 886, 256 Mich, 466. 
38. Ala.—Southern Ry. Co. v. Carl¬ 
ton, 118 So. 458, 218 Ala. 265— 
Supreme Ledge of the World, Loy¬ 
al Order of Moose v. Gustin, 80 
So. 84, 202 Ala. 246—^Kuykendall 
V. Edmondson, 77 So. 24, 200 Ala. 
650. 

Ind.—^Pennsylvania Co. v. Clark, 133 
N.B. 588, 191 Ind. 470, transferred, 
see 128 N.E. 629. 

Miss.—Yazoo & M. V. R. Co. v. La- 
mensdorf, 177 So. 50, 180 Miss. 
426, suggestion of error overruled 
178 So. 80, 180 Mass. 426. 

Mo.—Finley v. Wells, App., 14 S.W. 
2d 475—^Burns v. Colley, 9 S.W.2d 
159 ; 223 Mo.App. 76. 

Or.—Thompson v. Union Fisher- 
. men's Co-op. Packing Co., 246 P. 
733, 118 Or. 436, affirming Thomp¬ 
son V, Union Fisherman’s Co-op. 
Packing Co., 235 P. 694, 118 Or. 
436. 

R. I.—Horaho v. Wanelik, 184 A. 323» 
56 R.I. 193, reargument denied 185 
A. 256, 56 R.I. 264. 

S. C.—Gilliam v. Southern Ry. Co., 
93 S.E. 865, 108 S.C. 195. 


Winston Bros. 
854, 165 Wash. 130— 


Roth, 204 IlLApp. 


N.Y.—Fitzgerald v. Colt-Stewart 
Motor Co., 246 N.Y.S. 535, 231 App. 

Div. 176. 

W.Va.—^Wingrove v. Home Land 
Co., 196 S.E. 563, 116 A.L.R. 1197. 

Evidence held insufficient 
Conn.—^Bates v. Carroll, 122 A. 562, j 37 , 
99 Conn. 677. 

Iowa.—Pentony v. Dudley, 198 N.W. 

78, 197 Iowa 744. 

Ky.—Cincinnati, N. O. & T. P. Ry. 

Co. V. Perkins’ Adm'r, 235 S.W. 

776, 193 Ky. 207—Cincinnati, N. O. 

& T. P. Ry. Co. V. Perkins’ Adm’r, 

197 S.W. 526, 177 Ky. 88 . 

La.—Cusimano v. A. S. Spiess Sales 
Co., 96 So. 118, 153 La. 551—Shaf¬ 
fer V. Southern Bell Telephone & 
Telegraph Co., App., 160 So. 439, 
annulled 165 So. 651, 184 La. 158. 

Mo.—^Perkins v. Wilcox, 242 S.W. | 
974, 294 Mo. 700—Hendrick v. | 

Kauffman, App., 66 S.W.2d 985. 

Neb.—^Williams v. Hines, 189 N.W. 

623, 109 Neb. 11. 

N.J.—Brenner v. Public Service Pro¬ 
duction Co., 164 A. 454, 110 N.J. 
Law 347. 

N.y.—Kwiatkowski v. John Lowry, 
Inc., 290 N.Y.S. 627, 248 App.Div. 

459—Joergens v. State, 279 N.Y. 

S. 964, 244 App.Div. 867—Loes v. 

- George Poll & Co., 274 N.Y.S- 245, 

242 App.Div. 729—^Potorik v. State, 

181 N.Y.S. 181, 111 Misc. 325. 

Tex.—Maryland Casualty Co. v. Du- 
hon, Civ.App., 40 S.W.2d 198, er¬ 
ror refused. 

Wash.—^Arsnow v. Red Top Cab Co., 

292 P. 436, 159 Wash. 137. 

34 . Pa.—Miller v. Director General 
of Railroads, 113 A. 373, 270 Pa. 
330. 

35, By requesting submission of 

case under the res ipsa loquitur 

rule, defendant waives the right 
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is conflicting, he is entitled to go to the jury, and 
it is, or would be, error to withdraw the case from 
the jury by granting a nonsuit, directing a verdict, 
or sustaining a demurrer to the evidence but, if 
there is no legally sufficient evidence, or if the ma¬ 
terial facts are not in dispute, a question of law for 
the court is presented.^ ^ 

In accordance with these rules, where there is 
conflicting or doubtful evidence sufficient to go to 
the jury, it is a question for the jury to determine 


how the accident resulting in decedent’s death oc- 
curred,^^ whether defendant was negligent^^ or 
acted willfully or intentionally,^^ whether the killing 
was reasonably necessary to prevent decedent’s es¬ 
cape from custody,^^ whether it was done in self- 
defense,^^ whether decedent assumed the risk,^^ 
what was decedent’s physical condition at the time 
of the accident,^whether he survived the accident 
for a period of time or died instantaneously, 
whether particular persons were dependent on his 


Tex.—Southern Transp. Co. v, Ad¬ 
ams, Civ.App., 141 S.W,2d 739, er¬ 
ror dismissed, judgment correct— 
Ay cock V. McQuerry, Civ.App., 200 
S.W. 873, error refused. 

17 C.J. p 1310 notes 42. 43. 

Weight of evidence and credibility 
of witnesses are matters for deter¬ 
mination by jury. 

Cal.—Gorman v. Sacramento Coun¬ 
ty. 268 P, 1083, 92 Cal.App. 656. 
Mich.—^Anderson v. Lavelle, 280 JST. 
W. 729, 285 Mich. 194—Bdgerton 
V. Lynch, 238 N.W. 322, 255 Mich. 
456. 

R.I.—Kopinos V. Sommer’s Transfer 
Co.. 170 A. 490, 54 R.I. 132. 

Va.—^Virginia Electric & Power Co. 
V. Decatur, 3 S.E.2d 172, 173 Va, 
153—Virginia Electric & Power 
Co. V. Decatur, 4 S.E.2d 294, 173 
Va. 153. 

Whether defendant’s evidence met 
piima facie case made by plaintiff’s 
evidence was held for jury.—Cleary 
V. City of Camden, 192 A. 29, 118 
ISr.J.Law 215. 

39. III.—^Kajnik v. Village of Diver- 
non, 244 Ill.App, 7. See Spiehs v. 
Insxill, 207 IlLApp. 256. 

Mo.—^Miller v. Hotel Savoy Co., 68 
S.W.2d 929, 228 Mo. 463—Hendrick 
’ V. Kauffman, App., 66 S.W.2d 985. 
Pa.—Seamann v. Mifflin Tp., 109 A. 

534, 266 Pa. 56. 

Frima facie case 

Where plaintiff’s evidence is suf¬ 
ficient to present a prima facie case, 
a nonsuit is properly denied.—Cleary 
V. City of Camden, 192 A. 29, 118 N. 
J.Law 215, affirmed 196 A. 455. 119 
H.J.Law 387. 

Evidence held not to warrant non- 
suit 

S.C,—Collins V. Atlantic Coast Line 
R, Co., 190 S.B. 817, 183 S.C. 284. 

40. TJ.S.—Detroit City Gas Co. v. 
Syme, C.C.A.Mich., 109 F.2d 366. 

Ga.—Moore v. Georgia Ry. & Power 
Co., 128 S.E. 923, 34 Ga.App. 225. 
Ky.—West V. ISTantz’ Adm’r, 101 S.‘ 
W.2d 673, 267 Ky. 113. 

'N.J.—^Wingert v. Danson, 150 A. 226, 
8 N.J.Misc. 345. 

Isr.C. —Cummings v. Atlantic Coast 
Line R. Co., 6 S.E.2d 837, 217 N. 
C. 127. 

17 C.X p 1310 note 44. 17 C.J. P 
1311 note 45. 


Taking case from jury is proper 

(1) Where the evidence clearly 
fails to establish any liability on 
the part of defendant. 

U.S.—Radcliff v. Atlantic Coast Line 

R. Co., C.C.A.S.C., 271 F. 304. 

Ill.—Micca V. Alton R. Co., 281 Ill. 
App. 216. 

17 C.J. p 1311 note 48. 

(2) Where there is no showing of 
plaintiff's right to maintain the ac¬ 
tion. 

Ky.—Stewart’s Adm’x v. Bacon, 70 ] 

S. W.2d 522, 253 Ky. 748. ’ 

Mo.—^King V. Smith Baking Co., 71 

S.W.2d 115, 228 Mo.App. 721. 

Okl.—Potter v. Pure Oil Co., 78 P. 
2d 694, 182 Okl. 509. 

(3) Where the evidence clearly 
shows that plaintiff has no right to 
recover.—^Highland Coal & Lum¬ 
ber Co. V. Cravens, 8 Tenn.App. 419. 

Prima facie case is necessary be¬ 
fore administrator is entitled to take 
judgment of jury.—Gardiner v. 
Studebaker Corp., 169 N.W. 828, 204 
Mich. 313. 

Q-eneral demurrer to plaintiff’s evi¬ 
dence held sufficient to raise objec¬ 
tion that plaintiff had not proved ab¬ 
sence of administration on de¬ 
cedent’s estate.—Oklahoma City v. 
Richardson, 69 P.2d 334, 180 Okl. 
314. 

41. Ky.—^Louisville & IST. R. Co. v. 
Baker's Adm'r, 210 S.W. 674, 183 
Ky. 795. 

42. Ala.—^Loreno V. Ross^ 133 So. 
251, 222 Ala. 667. 

Ark.—Phillips v. Turney, 129 S.W.2d 
963, 198 Ark. 354. 

Ill.—^Austin V, Public Service Co. of 
Northern Illinois, 215 Ill.App. 297. 
Mass.—Sullivan v. Mt. Washington 
Co-op. Bank, 20 ]Sr.E.2d 452. 

Mo.—^Jenkins v. Wabash Ry. Co., 73 
S.W.2d 1002, 335 Mo. 748. 

N.C.—Slate v. Sapp, 195 S.E. 3, 212 
N.C. 836. 

Where there are no eyewitnesses, 
the courts are liberal in allowing 
the question of defendant’s negli- 
! gence to go to the jury on slight 
1 evidence.—iSTewell V. St. Louis Trans¬ 
fer Co., 2!26 S.W. 80, 205 Mo.App. 
^ 543 . ■ ’ ' ' ' 


Evidence held sufficient to take ques- 
tion to jury 

Ala.—Supreme Lodge of the World, 
Loyal Order of Moose v. Gustin, 
80 So. 84, 202 Ala. 246. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

Neb.—Luckey v. Union Pac. R. Co., 
219 N.W. 802, 117 Neb. 85. 

N.Y.—London Guarantee & Accident 
Co. V. Force, 203 N.Y.S. 200, 208 
App.Div. 210. 

S.C.—Peeples v. Seaboard Air Line 
Ry., 104 S.E. 541, 115 S.C. 115. 
Demurrer properly overruled 
Where several acts of negligence 
are charged, and evidence tends to* 
prove one of them, demurrer to the 
evidence should be overruled.—Lewis 

V. Harvey, 168 P. 856, 101 Kan. 673. 

43. Mo.—Troxell v. De Shon, App., 
279 S.W. 438. 

S.C.—^Peeples v. Seaboard Air Line 
Ry., 104 S.E. 541, 115 S.C. 115. 

44. Tenn.—Love v. Bass, 238 S.W. 
94, 145 Tenn. 522. 

W. Va.—City of Princeton ex reL 
Barber v. Fidelity & Casualty Co. 
of New York, 188 S.E. 757, 118 
W.Va. 89. 

45. Iowa.—^Hinnah v. Scaba, 188 N. 
W. 909, 193 Iowa 1206. 

Ky.—Castle v. Allen, 120 S'W.2d 
219, 274 Ky. 658—Johnson v. Por¬ 
ter, 270 S.W. 813, 208 Ky. 390. 

Mo.—Burns v. Colley, 9 S.W.2d 159, 
223 Mo.App. 76—Brinkmann v, Got- 
tenstroeter, 140 S.W. 1194, 160' 

Mo.App. 596. 134 S.W. 684, 153 Mo. 
App. 351. 

Tenn.—Hunt-Berlin Coal Co. v. Pa- 
ton, 202 S.W. 935, 139 Tenn. 611. 

46. Ala.—Supreme Lodge of the 
World, Loyal Order of Moose, v- 
Gustin, 80 So. 84, 202 Ala. 246. 

47. Mich.—Jenkins v. Canfield, 275 
N.W. 447, 282 Mich. 277. 

48. U.S.—Detroit United Ry. v. 
Weintrobe, Mich., 259 F. 68, 170 C. 
C.A. 136. 

Mich.—Crook v. Eckhardt, 275 N.W. 
739, 281 Mich. 703—^Anderson v. 
Jersey Creamery Co., 270 N.W. 
725, 278 Mich. 396^—Bos v. Gaudio,. 
255 N.W. 349, 267 Mich. 517—Micks 
v' Norton, 239 N.W. 512, 256 Mich. 
308—Budnick v. Petersen, 184 N. 

W. 493, 216 Mich. 678—Swaczyk v. 
Detroit Edison Co., 174 N.W. 197, 
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support,49 whether he contributed^o or was capable 
of contributing- substantiallySi to their support, 
whether he left next of kin,^^ qj- whether a release 
executed by his beneficiaries was procured by 
fraud.^^ 

b. Cause of Death 

The question as to the cause of death is generally 
one for the jury to determine under the evidence. 


The question as to the cause of the injury result¬ 
ing in death or as to the cause of death is one of 
fact for the jury and should be submitted to it 
where the evidence is conflicting or such that dif¬ 
ferent conclusions reasonably might be drawn there¬ 
from. ^4 Xhe question, however, should not be sub¬ 
mitted to the jury where there is no evidence there- 


207 Mich. 494—Paperno v. Mich¬ 
igan Ry. Engineering Co., 168 N. 
W. 503, 202 Mich. 257. 

40. U.S.—Woodstock Operating Cor¬ 
poration V. Young, C.C.A.Ga., 268 
F. 278. 

<3-a.—Sarman v. Seaboard Air Line 
Ry. Co., 125 S.E. 891, 33 Ga.App. 
315. 

Mass.—Neiss v. Burwen, 191 N.E. 
654, 287 Mass. 82—Welch v. New 
York, etc., R. Co., 57 N.E. 668, 176 
Mass. 393—Mulhall v. Fallon, 57 
N.E. 386, 176 Mass. 266, 79 Am.S. 
R. 309, 54 L.R.A. 934. 

Mo.—Soderstrom v. Missouri Pac. R. 

Co., App., 141 S.W.2d 73. 

Wash.—Mitchell v. Rice, 48 P.2d 
949, 183 Wash. 402. 

.50. TJ.S.—^Woodstock Operating 
Corporation v. Young, C,C.A.Ga., 
268 F. 278. 

G-a.—Sarman v. Seaboard Air Line 
Ry. Co,, 125 S.E. 891, 33 Ga.App. 
815. 

51. Ga,—Savannah Electric Co. v. 
Thomas, 118 S.E. 481, 30 Ga.App. 
405, transferred, see 113 S.E. 806, 
154 Ga. 258. 

17 C.J. p 1311 note 47. 

Child two and a half years old, un¬ 
usually large for his age, having 
the mental capacity of a child of at 
least five or six years, strong, ro¬ 
bust, precocious and capable of and 
actually running errands, is not con¬ 
clusively and as a matter of law pre¬ 
sumed to be incapable of rendering 
valuable services to his parent.— 
Reid V. Moyd, 198 S.E. 703, 186 Ga. 
578, answer to certified question con¬ 
formed to 199 S.E. 234, 58 Ga.App. 
483. 

52. Mass.—^De Marco v. Pease, 149 
N.E. 208, 253 Mass. 499. 

53. W.Va.—Carroll v. Petty, 2 S. 

E. 2d 521, certiorari dehied Petty 
V. Carroll, 60 S.Ct. 86, 308 U.S. 
571, 84 L.Ed. 479. 

54. U.S.—Keys v. Pennsylvania R. 
Co., C.C.A.N.Y., 104 F.2d 663, cer¬ 
tiorari granted 60 S.Ct. 103, 308 
U.S. 535, 84 L.Ed. 450, reversed on 
other grounds 60 S.Ct. 385, 308 

U. S. 529, 84 L.Ed. 447—Clemenpe 

V. Hudson & M. Ry. Co., C.C.A.N. 
T.,, 11 F.2d 913,* reversing, D.C., 8 

F. 2d 317—Davis y. Hynde, C.C.A. 
Miss., 4 F.2d 6^6—Philadelphia & 
R. By. Co. y. Briscoe, C.C.APa., 
279 P. 680, affirming, D.C,, Briscoe 


V. Philadelphia & R. Ry. Co., 274 
F. 476. 

Ala.—Gulf States Steel Co. v. Jones, 

85 So. 264, 204 Ala. 48. 

Ark.—Missouri Pac. R. Co. v. Hel- 
mert, 121 S.W.2d 103, 196 Ark. 
1073—^Missouri Pac. R. Co. v. 
Hampton, 112 S.W.2d 428, 195 Ark. 
335—^Arkansas Baking Co. v. Wy¬ 
man, 47 S.W.2d 45, 185 Ark. 310. 

Cal.—Rovegno v. San Jose Knights 
of Columbus Hall Ass'n, 291 P. 

848, 108 Cal.App. 591. 

Ill.—Straus Nat. Bank & Trust Co. 

V. Marcus, 274 IlhApp. 597. 

Iowa.—Olson v. Cushman, 276 N.W. 
777, 224 Iowa 974—Groves v. Web¬ 
ster City, 270 N.W. 329, 222 Iowa 

849. 

Kan.—Lewis v. Harvey, 168 P. 856, 
101 Kan. 673. 

Ky.—^Elcomb Coal Co. v. Coffman, 
113 S.W.2d 847, 272 Ky. 93—Nich¬ 
ols V. Luster's Adm’r, 82 S.W.2d 
498, 259 Ky. 379—South Covington 
& C. St. Ry. Co. V, Miller’s Adm'x, 
197 S.W. 403, 176 Ky. 701. 

Md.—Industrial Service Co. v. State, 
to Use of Bryant, 6 A2d 372, 176 
Md. 625. 

Mass.—Sullivan v. Mt. Washington 
Co-op. Bank, Mass., 20 N.E.2d 452 
—Wolfe V. Checker Taxi Co., 12 
N.E.2d 849—^De Marco v. Pease, 
149 N.E. 208, 253 Mass. 499. 

Mich.—Randolph v. Detroit United 
Ry., 181 N.W. 44, 213 Mich. 100. 
Minn.—Ost v. Ulring; 292 N.W. 207, 
207 Minn. 500—Turner v. Minne¬ 
apolis St. Ry. Co., 167 ,N.W. 1041, 
140 Minn. 248. 

Miss.—Gulf, M. & N. R. Co. v. 
Graham, 117 So. 881, 153 Miss. 
72. . 

Mo.—Simpson v. Wells, 237 S.W. 520, 
292 Mo. 301—^Kilbum v. Chicago, 
M. & St. P. Ry. Co., 232 S.W. 1017, 
289 Mo. 75—Quinlan v. American j 
Car & Foundry Co., 225 S.W. 440— 
DeMaet v. Fidelity Storage, Pack¬ 
ing & Moving Co., 132 S.W. 732, 
231 Mo. .615—Green v. Terminal R. 
Ass'n of St. Louis, App., 135 S.W. 
2d 652—^Day v. Banks, App., 102 S. 
W.2d 946, quashed in part on oth¬ 
er grounds State ex rel. Banks v. 
Hostetter, 125 S.W.2d 835, 344 Mo. 
155—Hasen jaeger v. Missouri- 
Kansas-Texas R. Co., 53 S.W.2d 
1083, 227 Mo. App. 413—Church 

V. Kansas City, App., 280 S.W. 
1053—^Paul V. St Louis-San Fran¬ 
cisco Ry. Co., App., 275 S.W. 675, 
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certiorari quashed State ex rel. St. 
Louis-San Francisco Ry. Co. v. 
Cox. Sup., 293 S.W. 122—Stewart 

V. St. Louis-San Francisco Ry. Co., 
App., 262 S.W. 440—Bennett v. 
Punton Sanitarium Ass'n, 249 S. 

W. 666, 213 Mo. App. 363—Beck- 
ner v. Kansas City Rys. Co., App., 
232 S.W. 745—Cole v. Long, 227 S. 
W. 903, 207 Mo.App. 528. 

Neb.—Mussman v. Steele, 253 N.W. 
347, 126 Neh. 353. 

N.H.—Tullgren v. Amoskeag Mfg. 
Co., 133 A. 4, 82 N.H. 268, 49 A.L. 

R. 380. 

N.J.—McGinley v. Winters, 166 A. 
166, 110 N.J.Law 540—Smith v. 

Essex County Park Commission, 
164 A. 395, 110 N.J.Law 206—Suss- 
man v. Sussman, 15 6 A. 496, 108 
N.J.Law 384—Berglund v. Hild, 
135 A. 52, 4 N.J.Misc, 973, af¬ 
firmed 137 A, 916, 103 N.J.Law 
696. 

N.Y.—Dibble v. Whipple, 22 N.E.2d 
358, 281 N.Y. 247, reversing 4 N.Y. 

S, 2d 243, 254 App.Div. 805, reargu¬ 
ment denied In re Allen's Estate, 

7 N.Y.S.2<i 97, 255 App.Div. 737— 
Ingersoll v. Liberty Bank of Buf¬ 
falo, 14 N.B.2d 828, 278 N.Y. 1, 
reversing 300 N.Y.S. 126, 252 App. 
Div. 921—Comstock v. Wilson, 177 
N.E. 431, 257 N.Y. 231, affirming 
247 N.Y.S. 908, 232 App.Div. - 720. 

N.C.—^Warren v. Pilot Life Ins. Co., 

9 S.E.2d 479, 217 N.C. 705—John¬ 
son V. Atlantic Coast Line R. Co., 
170 S.E. 12 0, 205 N.C. 12 7. 

Or.—Gillilan v. Portland Cremation 
Ass'n, 249 P. 627, 120 Or. 286. 

Pa.—Goodall v. Hess, 172 A, 693, 315 
Pa. 289—Dalgleish v. Oppenheim, 
Collins & Co., 152 A. 75 9, 302 Pa. 
88—Baumgartner v. Pennsylvania 
R. Co., 140 A. 622, 292 Pa. 106— 
McCullough V. Philadelphia, N. & 
N. Y. R. Co., 81 Pa.Super. 318. 
S.C.—LaCount v. General Asbestos & 
Rubber Co., 192 S.E. 262, 184 S.C. 
232—Correll v. City of Spartan¬ 
burg, 169 S.E. 84, 169 S.C. 403— 
Neal V. Southern Ry., Carolina Di¬ 
vision, 160 S.E. 837, 162 S.C. 288, 
certiorari denied Southern Ry.-Car- 
olina Division v. Neal, 52 S.Ct. 9, 
284 U.S. 621,-76 L.Ed. 530. 

Tenn.—^Wklkup v. Covington, 73 S.W. 

2d 718, 722, quoting Corpus Juris. 
Tex.—^Allen v. Texas & N. O. R. 
Co., Civ.App., 70 S.W.2d 758, error 
dismissed—Crawford v. Perry, Civ. 
App-, 69 S.W.2d 192. 
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or it is leg'ally insufficient and where plain¬ 
tiff fails to prove that the alleged wrongful act, 
neglect, or default of defendant was the proximate 
cause of death, it is proper for the court to grant a 
nonsuit or to direct a verdict for defendant ox to 
sustain a demurrer to plaintiff’s evidence.^'^ 


c. Contrihntory Negligence 

The question of contributory negligence is generaHy 
one for the jury to determine under the evidence. 

The question of decedent’s contributory negli¬ 
gence is one of fact for the jury where there is 
sufficient evidence to go to the jury, and it is con¬ 
flicting or such that different conclusions might rea¬ 
sonably be drawn therefrom and in such case it 


Tt.-—Cumming-s v. Town of Cam¬ 
bridge, 107 A. 114, 93 Vt. 349. 

Va.—Virg-inia Electric & Power Co. 
V. Morg-an's AdmT, 173 S.E. 373, 
162 Va. 123. 

Wash.—Maciejczak v. Bart ell, 60 P. 
2d 31, 187 Wash. 113—Loveless v. 
Red Top Cab Co. of Washington, 
291 P, 344, 158 Wash. 474, 79 A.L. 
R. 347. 

Wis.—Koehler v. Waukesha Milk Co., 
208 N.W, 901, 190 Wis. 52. 

17 C.J. p 1311 note 49. 

SufS-ciency of evidence regtiired 
To warrant submission of case 
to jury, plaintiff need not introduce 
evidence eliminating every possible 
cause of injury or death except that 
alleged, it being sufficient if the evi¬ 
dence shows a reasonable, natural 
sequence of events creating a reason¬ 
able inference as to the cause.—^Zugaj 
V. Chief Redpath, 186 N.E. 815, 45 
Ohio App. 159. 

OontriTbutiag cause of death is a 
questipn for “the jury, where there is 
sufficient evidence to sustain a ver¬ 
dict in favor of plaintiff on that is¬ 
sue.—Thamann v. Merritt, 186 N.W. 
1003, 107 Neb. «02. 

Disturbing jury’s findings 
A substantial conflict in the tes¬ 
timony as to the cause of death will 
warrant the court in refusing to dis¬ 
turb the findings of the jury.—^Walk- 
up V, Covington, Tenn., 73 S.W.2d 
718, 722, quoting Corpus -Juris—17 
C.J. p 1311 note 50. 

55. N.C.— Johnson v. Atlantic Coast 
Line R. Co., 170 S.E. 120, 205 N.C. 
127. 

56. Ariz.—Tom Reed Gold Mines Co. 

V. Moore, 11 P.2d 347, 40 Ariz, 174. 
Dvideuce held insufficient to take 

question to jury 

Ky.—Hearell v. Illinois Cent. R. Co., 
213 S.W. 561, 185 Ky. 41. 

Minn.—^Honer v. Nicholson, 268 N. 

W. 852, 198 Minn. 55—Peterson v. 
Langsten, 242 N.W. 549, 186 Minn. 
101 . 

N.T.—Primoschitz v. Harris Struc¬ 
tural Steel Co,, 288 N.T.S. 364, 247 
App.Biv. 633. 

Tex.—Houston E. & W. T. Ry. Co. v. 
McHowell, Civ.App., 2 S.W.2d 550, 
error refused. 

57m Minn.—Peterson v. Langsten, 
242 N.W. 549, 186 Minn. 101. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Smith, 16 P.2d 226, 160 Okl. 287— 


City of Tulsa v. Harman, 299 P- 
462, 148 Okl. 117. 

Pa.—Miller v. Director General of 
Railroads, 113 A. 373, 270 Pa. 330. 
Tex.—Mathews v. North Texas Trac¬ 
tion Co., Civ.App., 243 S.W. 718. 

58. Colo.—City and County of Den¬ 
ver V. Stutzman, 33 P.2d 1071, 95 
Colo. 165. 

Conn.—Dessureault v. Maselly, 104 A. 
347, 92 Conn. 690. 

Ga.—^Western & A. R. Co. v. Jarrett, 
96 S.E. 17, 22 Ga.App. 313. 
Hawaii.—Young v. Honolulu Con¬ 
struction & Draying Co., 34 Hawaii 
426. 

Ill.—Blumb V- Getz, 8 N.E.2d 620, 366 
Ill. 273, reversing 4 N.E.2d 49, 286 
Ill.App. 623, conformed to 13 N.E. 
2d 1019, 294 I11.APP. 432—Dee v. 
City of Peru, 174 N.E. 901, 343 HI. 
36—Austin v. Public Service Co. of 
Northern Illinois, 215 Ill.App. 297. 
Ind.—Smith v. Cleveland, C. C. & St. 
L. Ry. Co., 117 N.E. 534, 67 Ind. 
App. 537. 

Iowa.—Beman v. Iowa Electric Co., 
218 N.W. 343, 205 Iowa 739— 

George v. Iowa & S. W. Ry. Co., 
168 N.W- 322, 183 Iowa 994. 

Kan.—Waltmire v. Ford, 78 P.2d 893, 
147 Kan. 732—^Acock v. Kansas City 
Power & Light Co, 10 P.2d 877, 
135 Kan, 389—Schaefer v. Arkan¬ 
sas Valley Interurban Ry. Co., 179 
P. 323, 104 Kan. 394, rehearing de¬ 
nied 181 P. 118, 104 Kan. 740. 

Ky.—Owen Motor Freight Lines v. 
Russell’s Adm'r, 86 S.W.2d 708, 260 
Ky. 795. 

Mass.—^Wanamaker v. Shaw, 2 N.E. 
2d 209, 294 Mass. 416—Sarna v. 
American Bosch Magneto Corpo¬ 
ration, 195 N.E. 328, 290 Mass. 

340—Mercier v. Union St. Ry. Co., 
125 N.E, 181, 234 Mass. 85. • 

Mich.—Mazzolini v. Kalamazoo Coun¬ 
ty, 199 N.W. 648, 228 Mich. 59— 
Adams V. Iron Cliffs Co., 44 N.W. 
270, 78 Mich. 271, 18 Am.S.R. 441. 
Minn.—Jasinuk v. Lombard, 250 N.W. 
568, 189 Minn. 594—^Pattock v. St. 
Cloud Public Service Co., 187 N. 
W. 969, 152 Minn. 69. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368—Miller v. Hotel 
Savoy Co., 68 S.W.2d 929, 228 Mo. 
App. 463. 

N.J.—McConachy v. Skalerew, 171 A.-^ 
817, 113 N.J.Law 17, 

N.T.—Chamberlain v, Lehigh Valley 
R. Co., 144 N.E. 512, 238 N-Y. 233, 
reversing 199 N.Y.S. 708, 205 App. 
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Div. 391, reargument denied 147 
N.E. 227, 239 N.T. 624—Stump v. 
Burns, 114 N.E. 346, 219 N.Y. 306, 
reversing 150 N.T.S. 1113, 165 App. 
Div. 978—Proefrock v. Denney, 15 
N.T.S.2d 374, 258 App.Div. 5, af- 
• firmed 28 N.E.2d 44—McCowan v. 
Lehigh Valley R. Co., 250 N.Y.S. 
170, 232 App.Div. 447—Cahill v. 
Delaware & Hudson Co., 220 N.Y. 
S. 453, 219 App.Div. 843—Shindler 
V. Sullivan County Light & Power 
Corporation, 209 N.Y.S. 562, 213 

App.Div. 71, affirmed 150 N.E. 559, 
241 N.Y. 571—Davis v. New York 
State Rys., 206 N.Y.S. 138, 210 App. 
Div. 316—Sapone v. New York 
Cent. & H. R, R. Co., 225 N.Y.S. 
211, 130 Misc. 755. 

Pa.—Bowser v. Citizens’ Light, Heat 
& Power Co. of Salisbury, 110 A. 
372, 267 Pa. 483—Martin v. South¬ 
ern Pennsylvania Traction Co., 104 
A. 397, 261 Pa. 96. 

Tenn.—Tennessee Cent. R. Co. v. 
Vanhoy, 226 S.W. 225, 143 Tenn. 
312. 

Wash.—Morris v. Chicago, M., St. P. 
& P. R. Co., 97 P.2d 119, 1 Wash. 
2d 587, opinion adhered to 100 P. 
2d 19, 1 Wash.2d 587. 

17 C.J. p 1311 note 51. 

Absence of eyewitnesses; circiunstaiu 
tial evidence 

(1) Circumstantial evidence may 
be sufficient to take the question to 
the jury. 

Mich.—Pentz v. Wetsman, 257 N.W. 
735, 269 Mich. 496—Penn v. Mills, 
220 N.W. 770, 243 Mich. 634. 

Vt.—Cummings v. Town of Cam¬ 
bridge, 107 A. 114, 93 Vt. 349. 

(2) Where there are no eyewitness¬ 
es, the courts are liberal in allowing 
the question of contributory negli¬ 
gence to go to the jury on slight 
evidence.—^Newell v. St. Louis Trans¬ 
fer Co., 226 S.W. 80, 205 Mo.App. 
543. 

(3) In a number of cases where 
there were no eyewitnesses, dece¬ 
dent’s contributory negligence has 
been held a question for the jury. 
Iowa.—^Anderson v. Chicago, R. I. & 

P. Ry. Co., 175 N.W. 583, 189 Iowa 
739. 

Ky.—Louisville & N. R. Co. v. Adams' 
Adm’r, 265 S.W. 623, 205 Ky. 203. 
Pa.—Powell V. Bessemer & L. E. R* 
Co., 65 Pa.Super. 315. 

Tex.—Towns v. Texas & N. O. R. Co., 
Civ.App.. 112 S.W.2d 265, error 
dismissed. ■ 
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is error for the court to dispose of such question 
without the intervention of the jury, as by giving- 
an affirmative charge, sustaining a demurrer to the 
evidence, directing a verdict, or granting a non¬ 
suit.®^ The question of contributory negligence, 
however, should not be submitted to the jury where 
the evidence on the question is legally insufficient,60 
or is undisputed and is such that but one conclu¬ 
sion can be reasonably drawn therefrom,6i or where 
the facts proved are such that the court would not 
sustain a verdict imputing negligence to deceased ;62 
but in such cases the court should itself dispose of 
the question, as by granting a nonsuit or dismissal, 


or by directing a verdict,66 

Where a presumption that decedent exercised due 
care exists, see supra § 80, such presumption, stand¬ 
ing alone, may be sufficient to take to the jury the 
question of decedent’s contributory negligence.®^ 
The presumption, however, • does not require that 
the question be submitted to the jury in every case, 66 
it being proper for the court to dispose of the ques¬ 
tion as a matter of law where the evidence conclu¬ 
sively establishes decedent’s negligence.®® Where 
the evidence is not conclusive, it is a question of 
fact for the jury to determine whether the presump¬ 
tion has- been rebutted,®^ whether it is opposed to 


59. Ind.—Smith v. Cleveland, C. C. 
& St. L. Ry. Co., 117 N.B. 534, 67 
Ind.App. 397. 

N.C.—Clements v. Elizabeth City 
Electric Light & Power Co., 96 S. 
E. 652, 176 N.C. 14. 

It requires a clear case to convict 
the dead, who have no chance to be 
heard at the trial, of contributory 
negligence as a matter of law. 

Mg.—M cDaniel v. Hines, 239 S.W. 
471, 292 Mo. 401—Thomas v. Chica¬ 
go, R. I. & P. Ry., App., 271 S.W. 
862, affirmed State ex rel. Thomas 
V. Daues, 283 S.W. 51, 314 Mo. 13, 
45 A.L.R. 1466. 

N.J.—McConachy v. Skalerew, 171 A. 
817, 113 N.J.Law 17—Hammersma 
V. Smith, 165 A. 555, 110 N.J.Law 
523—Molnar v. Hildebrecht Ice 
Cream Co., 164 A. 300, 110 N.J.Law 
246—Murphy v. , Core Joint Con¬ 
crete Pipe Co., 164 A. 262, 110 N.J. 
Law 83. 

Mere absence of evidence of exer¬ 
cise of due care by decedent killed 
on defendant railroad's platform 
would not authorize directed verdict 
for road in action for death, but 
only such affirmative evidence as 
would impel but one inference, that 
of contributory negligence, when con¬ 
sidered by reasonable minds.—Smith 
V. Cleveland, C., C. & St. L. Ry. Co., 
117 N.B. 534, 67 Ind.App. 397. 
Evidence held insufficient to show 
contributory negligence as a mat¬ 
ter of law 

N.Y.—Keosayian v. Geiger, 176 N. 
Y.S. 585, 188 App.Div. 829. 
Deceased’s violation of ordinance, 
constituting negligence per se, does 
not entitle defendant to a directed 
verdict where, pnder the evidence,, 
the jury might find that violation did| 
not contribute to death.—Pennsyl¬ 
vania R. Co. V. Moses, 182 N.E. 40, 
42 Ohio App. 220. 

60. Cal.-—Blackwell v. America^n 
Film Co., 209 P. 999, 189 Cal. 689. 
Whether evidence is sufficient to 

go to jury is a question of law.—Dee 
v. City of Peru, 174 N.E. 901, 343 
Ill. 36. 


61. Cal.—Young v. Southern Pac. 
Co., 190 P. 36, 182 Cal. 369. 

Ill.—^Austin V. Public Service Co. of 
Northern Illinois, 215 Ill.App. 297. 
Ind.—Smith v. Cleveland, C., C. & 
St. L. Ry. Co., 117 N.E. 534, 67 
Ind.App. 397. 

Iowa.—Beman v. Iowa Electric Co., 
218 N.W. 343, 205 Iowa 739. 

Ky.—Owen Motor Freight Lines v. 
Russell's Adm'r, 86 S.W.2d 708, 
260 Ky. 795. 

Minn.—Jasinuk v. Lombard, 250 N.W. 
568, 189 Minn. 594—Pattock v. St, 
Cloud Public Service Co., 187 N.W. 
969, 152 Minn. 69. 

Pa.—Donahue v. Philadelphia Rapid 
Transit Co., 142 A. 291, 293 Pa. 
253. 

Wash.—Morris v. Chicago, M., St. P. 
& F. R. Co., 97 P.2d 119, 1 Wash. 
587, opinion adhered to 100 P.2d 19, 
1 Wash. 587. • 

17 C.J. p 1312 note 52. 

Circumstances alone may be suffi¬ 
cient to demonstrate the existence 
of contributory negligence of dece¬ 
dent as a matter of law.—Pentz 
V. Wetsman, 257 N.W. 735, 269 Mich. 
496—Fenn v. Mills, 220 N.W. 770, 
243 Mich. 634. 

62. U.S.—Au V. New York, S. E. & 
W. R. Co., aC.Ohio, 29 P. 72. 

63. Conn.—Mullen v. Mohican Co., 
115 A. 685, 97 Conn. 97. 

Ga.—Moore v. Georgia Ry. & Power 
Co., 128 S.E. 923, 34 Ga.App. 225. 
Ill.—Vastardes v. Chicago & A. R. 

Co., 210 Ill.App. 546. 

Iowa.—^Van Gorden v. City of Ft. 

Dodge, 245 N.W. 736, 216 Iowa 209. 
Ky.—Taylor’s Adm’r v. Kentucky & 
T. Ry. Co., 16 S.W.2d 785, 229 Ky. 
129. 

Me.—Kidney v. Aroostook Valley R. 

R., Ill A. 334, 119 Me. 597. 

Mich.—Thomas v. New York Cent. 
11. Co., 255 N.W. 214, ^ 267 Mich. 
396. 

N.C.^—Scott V. Western Union Tele¬ 
graph Co., 153 S.E, 413, 198 N.C. 
795. „ 

Nonsuit should be granted where 
the circumstances point as much to 
decedent’s negligence as to its ab- 
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sence, or where they point in neither 
direction.—Mullen v. Mohican Co., 
115 A. 685, 97 Conn. 97—17 C.J. p 
1312 note 54. 

64. Ill.—Hill V. Richardson, 281 Ill. 
App, 75. 

Where there is no evidence of de¬ 
cedent’s acts at the time of the ac¬ 
cident, nevertheless the case should 
properly be submitted to the jury, 
and a judgment in favor of plain¬ 
tiff may be sustained on the theory 
that, since there is no evidence to 
show that decedent did not use ordi¬ 
nary care, it will be presumed that he 
did.—Jordan v. City of Lubbock, 
Tex.Civ.App., 88 S.W,2d 560, error 
dismissed. 

65. Me.—^Levesque v. Dumont, 103 
A. 737, 117 Me. 262. 

66. U,S.—Parramore v. Denver & R. 
G. W. R. Co., C.C.A.Utah, 6 F.2d 
912, certiorari denied 46 S.Ct. 20, 
269 U.S. 560, 70 L.Bd. 411. 

Me.—Levesque v. Dumont, 103 A. 
737, 117 Me. 262. 

Wash.—Morris v. Chicago, M., St. 
P. & P. R. Co., 97 P.2(i 119, 1 Wash. 
2d 587, opinion adhered to 100 P. 
2d 19, 1 Wash.2d 587. 

Where there are eyewitnesses to 
an accidental killing, evidence which 
is clear, convincing, and uncontra¬ 
dicted will prevail as a matter of 
law over the presumption that the 
person killed was using due care.— 
Geist V. Moore, 70 P.2d 403, 58 Idaho 
149. 

67. N.M.—Hogsett v. Hanna, 63 P.2d 
540, 41 N.M. 22. 

Oral rebuttal testimony 

Decedent's contributory negligence 
is for jury where the presumption 
of due care on his part is^ rebutted 
merely by oral testimony’ of wit¬ 
nesses since their credibility must 
be passed on, but where such oral 
testimony is corroborated by physi¬ 
cal conditions, the presumption is 
negatived and is insufficient to raise 
a question for the jury.—Grimes v. 
Pennsylvania R. Co., 137 A. 461, 289 
Pa. 320. 
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the infallible physical facts in the case,®^ and 
whether there was an absence of eyewitnesses so 
as to bring the presumption into operation.69 

Contributory negligence of beneficiaries. On 
conflicting evidence the question of the beneficiaries' 
contributory negligence is ordinarily for the jury to 
determine.'^o Thus, in actions for the death of 
young children, the question of contributory negli¬ 
gence on the part of the parents generally is for the 
determination of the jury,'^l unless the evidence is 
legally insufficient to be submitted,^2 or is undisput¬ 


ed or such that but one conclusion can reasonably 

be drawn therefromJ^ 

d. Damages 

On conflicting or doubtful evidence, it Is ordinarily 
for the jury to determine questions as to the amount of 
damages to be awarded, the life expectancy of deceased, 
his earning capacity, the value of the loss of his services, 
and other similar questions. 

On conflicting or doubtful evidence, it is ordina¬ 
rily for the jury to determine the quantum of dam¬ 
ages to be awarded for wrongful death,and hence 


68. Pa.—Frank v. Readings Co., 146 
A. 598, 297 Pa, 233. 

68. Mich.—Rotter v. Detroit United 
Ry., 171 N.W. 514, 205 Mich. 212. 

70. Coatrilontory neg'ligreace of de¬ 
cedent’s spouse held for jury- 

<Ta.—^Western & A, R. Co. v. Jar- 
rett, 96 S.F. 17, 22 Ga.App. 313, 
Kan.—Waltmire v. Ford, 78 P.2d 
893, 147 Kan. 732. 

71. Ark.—Missouri Pac. R. Co. v. 
Maxwell, 109 S.W,2d 1254, 194 Ark. 
928. 

Cal.—Patania v. Yellow-Checker Cab 
Co., 283 P. 295, 102 Cal.App. 600— 
Seperman v. Lyon Fire Proof Stor¬ 
age Co., 275 P. 980. 97 Cal.App. 
654—Wongr Kit v. Crescent Cream¬ 
ery Co., 262 P. 481, 87 Cal.App. 
563. 

Colo.—City and County of Denver v. 

> Stutzman, 33 P.2d 1071, 95 Colo. 
165. 

Q-a.—Savannah Electric Co. v. Thom¬ 
as, 118 S.E. 481, 30 Ga.App. 405, 
transferred, see 113 S.E. 806, 154 
Ga. 258. 

Ill.—O’Connell v. Yellow Cab Co., 222 
IlLApp. 118. 

Iowa.—Orris v. Tolerton & Warfield 
Co., 207 N.W. 365, 201 Iowa 1344. 
'Ky.—^Kentucky Traction & Termi¬ 
nal Co. V. Wilburn, 267 S.W. 1090, 

206 Ky. 510. 

Md.—^Washington, B. & A. Electric 
R. Co. V. State, 137 A. 484, 153 
Md. 119. 

Mass,—O'Connor v. Benson Coal Co., 
16 N.E.2d 636, 301 Mass. 145. 

Mich.—^McCann v. City of Detroit, 

207 N.W. 923, 234 Mich. 268. 

Minn.—^Dickey v. Haes, 262 N.W. 

869, 195 Minn. 292—Fitch v. City 
of Blue Earth, 230 N.W. 469, 180 
Minn. 125. 

Mo.—Gardner v. Turk, 123 S.W.2d 
158, 343 Mo. 899—Fowler v. Mis¬ 
souri, K. & T. R. Co., 84 S.W.2d 
194, 229 Mo.App. 661, 

Okl.—Missouri, K. & T, Ry. Co. v. 

Perino, 2;14 P. 907, 89 Okl. 136. 

Pa.—^Dattola v. Purt Bros., 135 A. 

736, 288 Pa. 134, 61 A.L.R. 205— 
‘ Shaffer v. Mowery, 108 A. €64, 265 
Pa. 300—Yeager v. Gately & 
gerald, 106 A. 76, 262 Pa. 466— 
Mackovitch v. Becker, 93 Pa. 
Super. 514. 


S.G.—Crawford v. Simons-Mayrant 
Co., 139 S.E. 788, 141 S.C. 333. 

Tex.—Panhandle & S. F. Ry. Co. v. 
Haywood, Civ.App., 227 S.W. 347, 
error refused. 

Wash.—^Norton v. City of Seattle, 
194 P. 373, 115 Wash. 408. 

17 C.J. p 1312 note 55. 

Permitting illegal employment 

(1) Contributory negligence of 
parents in consenting to illegal em¬ 
ployment of child, in the course of 
which he is killed, was held a ques¬ 
tion for jury. 

Mich.—Besonen v. Campbell, 220 N. 

W. 301, 243 Mich. 209. 

W.Va.—^Wills V. Montfair Gas Coal 
Co., 138 S.E. 749, 104 W.Va. 12. 

(2) On conflicting evidence, it is 
a question for the jury whether the 
parents permitted or acquiesced in 
the forbidden employment. 

Ill.—^Newton v. Illinois Oil Co.,. 147 
N.E. 465, 316 Ill. 416, 40 A.L.R. 
1200. 

Ky.—Cincinnati Times Star Co. v. 
Clay's Adm'r, 243 S.W. 16, 195 Ky. 
465. 

W.Va.—^Waldron v. Garland Poca¬ 
hontas Coal Co., 109 S.E. 729, 89 
W.Va. 426. 

(3) So, also, it is a question for! 
the jury whether the parents' viola- j 
tion of the statute contributed to 
the death.—Cervinka v. Adams, 225 
IlLApp. 45. 

72. Tex.—Sciachitano v. City of 
Beaumont, Civ.App., 266 SW. 558. 

73, Evidence held insufficient to es¬ 
tablish contributory negligence 
as matter of law 

(1) Generally. 

Cal.—Cambou v. Marty, 277 P. 365,| 
198 Cal.App. 598. 

Ga.—Savannah Electric Co. v.‘ Thom¬ 
as, 118 S.E. 481, 30 Ga.App. 405, 
transferred, see 11? ,S.B. 806, 154 
Ga. 258. 

Ill.—Molloy V. Chicago Rapid Trans¬ 
it Co., 166 N.'E. 530, 335 Ill. '52— 
Uhls V. Old Ben Coal Corporation,! 
281 Uh-^PP- 254—McGlaren V. City 
of Gillespie, 260 IlLApp. 5l 
Minn.—Weber V. J. E. Barr Packing 
Corporation, 234 - N.W. 682,* 182 
Minn. 486—^Drlm'dl Y. Unidn PoW^r 
Co.; 166 N.W. 1058, 139 Mihn. 122. 
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Pa.—Kurtz v. Buffalo & ' Lake Erie 
Traction Co., 86 Pa. Super. 234— 
Loughran v. Thomas Bros, Co., 65 
Pa.Super. 302. 

S.C.—Horne v. Atlantic Coast Line 

R. Co., 181 S.E. 642, 177 S.C. 461. 
Tex.—Texas-LouiSiana Power Co. v. 

Bihl, Civ.App., 43 S.W.2d 294, re¬ 
versed on other grounds, Corn, 
App., 65 S.W.2d 672—Panhandle 
& S. F. Ry. Co. V. Haywood, Civ, 
App., 227 S.W. 347, error refused. 
Wis.—Ptak V. Kuetemeyer, 197 N.W, 
363, 182 Wis. 357—Ptak v. Kuete-' 
meyer, 196 N.W. 855, 182 Wis. 357. 
(2) The mere fact that a child is 
momentarily alone in a public street 
where he is killed by a motor vehi¬ 
cle is insufficient to establish the 
parents' contributory negligence as 
a matter of law.—^Dattola v. Burt 
Bros., .135 A. 736, 288 Pa. 134, 51 A 
L.R. 205. 

74. Ariz.—City ' of Phcenix v. May- 
field, 20 P.2d 296, 41 Ariz. 587. 
Ark.—Missouri Pac. R. Co. v. Creek- 
more, 102 S.W.2d 563, 193 Ark. 
722—Jenkins v. Midland Valley R. 
Co., 203 S.W. 1, 134 Ark. 1. 

Del.—Taylor v. Riggin, Super., 7 A. 
2d 903. 

D.C.—^Ramsey v. Ross, 85 F.2d 685, 
66 App.D.C. 186. 

Ga.—Atlantic. Coast Line R. Co. v. 

Heath, 196 S.E. 125, 57 GaApp. 

I 763.'. 

Idaho.—Asumendi v. Ferguson, 65 P. 

2d 713, 57 Idaho 450. 

Ind.—Columbia Grocery Co. v. 
Schlesinger, 200 N.E. 414, 10^ 

App. 617. 

Ky.—Commonwealth v. Hoover’s 
Adm’r, 118 S.W.2d 741, 274 Ky. 
472—^Weltering v. We]ber’s Adm’x, 
68 S.W.2d 440, 253 Ky. 55—Ash¬ 
land Sanitkry Milk Co. v. Messer- 
' smith’s Adm'r, 32 S.W.2d 727, 236 
Ky. 91—Louisville, fete., B. Co. v. 
Thomas, 170 Ky. 145. 185 S.W. 

.840. 

Miss,—^Jackson v. Town of !Port 
. Gibson, 111 So.., 828, 146 Mis§. 696. 
Mo.—Jenkins v. .AVdbash Ry. Co.,, 107 

S. W.2d 204, 232 Mb.App. 438,' cer- 
• tlorari denied Waba^sh Co. v. Jen- 

kins,' 58 S.Ct. 139', 302 U.S. 737, 8'2 
L.Ed. 670—Miller V. Hotel Savoy 
Co., 68 S.W.2d 929, 228 Mo.App- 
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questions as to the life expectancy of deceased/5 
his earning capacity,76 the value of the loss of his 
services,77 the continuance of contributions by 
hiin,78 the reasonableness of medical or funeral ex¬ 
penses incurred,79 and general damages of the ben¬ 
eficiaries,§0 ordinarily are all questions of fact 
which, under proper instructions from the court, 


should be submitted to the jury. 

Mental or physical suffering of decedent. Un¬ 
der statutes allowing damages for the mental or 
physical suffering of deceased, the question as to 
whether any conscious pain was suffered by de¬ 
ceased is ordinarily a question for the jury,®^ un- 


463—Pulsifer v. City of Albany, 
47 S.W.2d 233, 226 Mo.App. 529— 
Detmering v. St. Louis-San Fran- 
, cisco Ry. Co., 36 S.W.2d 112, 225 
Mo.App. 980. 

N.M.—Greenfield v. Bruskas, 68 P.2d 
921, 41 N.M. 346. 

N.T.—^Weir v. Cosmopolitan Car¬ 
riers, 291 N.T.S. 968, 249 App.Div. 
758—Sitsliiewitz v. Central Hudson 
Gas & Electric Corporation, 280 
JSf.Y.S. 108, 245 App.Div. 737—Try- 
on V. Willbank, 255 N.Y.S. 27, 234 
App.Div. 335—Kretschmar v. City 
of New York, 232 N.Y.S. 387, 225 
App.Div. 761—Oddo v. Paterson 
Bridg-e Co., 220 N.Y.S. 217, 219 
App.Div. 518. 

N.C.—Ramsey v. Carolina-Tennessee 
Power Co., 143 S.E. 861, 195 N.C. 
788, 

Ohio.—Cincinnati Traction Co. v. 
Beebe, 110 N.E. 1057, 21 Ohio Cir. 
Ct.,N.S., 513, affirmed 91 Ohio St. 
418, 12 Ohio Daw 390. 

Okl.—Belford v. Allen, 80 P.2d 671, 
183 Okl. 256. 

Or.—Gabrielson v. Dixon, 291 P. 494, 

133 Or. 5'67. 

Tenn.—Walters v. Staton, 111 S.W.2d 
381, 21 Tenn.App. 401. 

Tex.—Gulf, C. & S. F, Ry. Co. v. Bal- 
lew, Civ.App., 39 S,W.2d 180, re¬ 
versed on other grounds, Com.App., 
66 S.W.2d 659. 

Vt.—^Woodcock's Adni'r v. Hallock, 
127 A. 380, 98 Vt. 284. 

Va.—^Harris v. Royer, 182 S.E. 276, 
165 Va. 461. 

17 C.J. p 1312 note 56. 

Discretion of jury as to amount of 
damages see infra § 115. 

Evidence held sufficient to take is¬ 
sue to jury. 

Conn.—^Demonde v. Targett, 115 A. 

470, 97 Conn. 59. . 

Ind.—Jackson v. Record, 6 N.E.2d 
897, 211 Ind. ,141. 

Mass.—^Allison v, Sessa, 19 N.E.2d 
72. 

Mich.—^Musgrove v. Manistique & D. 
S. Ry., 244 N.W. 132, 259 Mich. 
469, certiorari denied Manistiqufe 
& L. S. R. Co. y. Musgrove, 53 S. 

‘ Ct. 313, 287 U.S. 669, 77 D.Ed. 577. 
Or.—Rekdahl v. Cheney, 293 P.* 412, 

134 Or. 251. 

R.I.—^Walsh V. Bressette^ 155* A. 1, 
51 R.I. 354. 

Tenn.—Walkup v. Covington, 73 S. 

W.2d 718, 18 Tenn-App. 117. 
Evidence held insufficient to make 
Issue for jury w 

Mich.—McGrain v. BeU, 227 N.W. 
725, 248 Mfch. .523.. ' - > 


N.Y.—^Wilkinson v. Boehm, 247 N.Y. 

S. 343, 231 App.Div. 295. 

Pa.—Pilipovich v. Pittsburgh Coal 
Co„ 172 A. 136, 314 Pa. 585. 
Question hecomes one of law for 
the court to determine where the 
amount of damages is plain, cer¬ 
tain, and definite so that only a 
certain specified sum would be con¬ 
sistent with the facts.—Greenfield 
V. Bruskas, 68 P.2d 921, 41 N.M. 

1 346. 

After verdict, excessiveness of the 
award is for the court. 

I Me.—Conley v. Maine Cent. R. tJo., 
49 A. 668, 95 Me. 149. 
j Mo.—Miller v. Hotel Savoy Co., 68 
I S.W.2d 929, 228 Mo.App. 463. 
Affirmative charge properly refused 
j Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct. 140, 308 U. 
S. 603, 84 L.Ed. 504. • 

75. Tex.—^Hemsell v. Summers, Civ- 
App., 138 S.W-2d 865. 

17 C.J. p 1312 note 57. 

76. Ariz.—^Keefe v. Jacobo, 54 P.2d 
270, 47 Ariz. 162. 

Mich.—^Hanna v. McClave, 263 N.W. 
742, 273 Mich. 571. 

Pa.—^Neidlinger v. Haines, 5 Schuyl¬ 
kill,Reg. 51. 

17 C.J. p 1312 note 58. 

77. Mich.—Crook v. Eckhardt, 275 
N.W. 739, 281 Mich. 703. 

Mo.—Jenkins v. Wahash Ry. Co., 107 
S,W.2d 204, 232 Mo.App. 438, cer¬ 
tiorari denied Wapash Co. v. Jen¬ 
kins, 58 S.Ct. 139,'302 U.S. 737, 82 
L.Ed. 570. 

Okl.—City of Miami v. Finley, 240 P. 

317, 112 Okl. 97. 

17 C.J. p 1312 note 59. 

78. Whether contributions of de¬ 
ceased child to parent would have 
continued after his majority is held 
for jury. 

Ark.—St. Louis, etc., R. Co. v. Da¬ 
vis, 18 S.W. 628, 55 Ark. 462. 

Mo.—^Walker v. Missouri Pac. R. 

Co., App., 253 S.W. 804. 

Vt.—^D'Angelo v. Rutland Ry. Light 
& Ppwer Co., 135 A- 598, 100 Vt. 
135. 

Whether contributions of deceased 
parent to child would h^ve contin¬ 
ued after the latter reached his ma¬ 
jority is held for jury.^—Houston 
Gas & Fuel Co. v. Perry, Tex.Civ. 
App., 55 S.W.2d 901, error granted. 
f79. Whether tombstone was proper 
item, and amount expended therefor 
reasonable, was held for jury.— 
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Smith v. Farrington, 6 S.W.2d 736, 
117 Tex. 459, answer to certified 
questions conformed to, Civ.App., S 
S.W.2d 317. 

SO. Ark.—Faulkner v. Faulkner, 57 
S.W.2d 818, 822, 186 Ark. 1082. 
Cal.—Montanez v. Beard, 291 P. 896, 
108 Cal.App. 585. 

Mo.—Miller v. Williams, 76 S.W.2d 
355—McCullough v. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 

Mo.App. 15. 

N.Y.—Tilley v. Hudson River R. 

Co., 29 N.Y. 252, 86 Am.D. 297. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523—Walker v. E. A. 
Strout Realty Agency, 175 A. 259, 
115 Pa.Super. 169. 

S.D.—Stratton v. Sioux Falls Trac¬ 
tion System, 206 N.W. 466, 49 S. 
D. 113. 

Tex.—Gulf, C. & S. P. Ry. Co. v. 
Moser, Civ.App., 277 S.W. 722, set 
aside on other grounds 4 S.W.2d 
1118, certiorari granted 46 S.Ct. 
489, 271 U.S. 655, 70 L.Ed. 1135, 
reversed on other grounds 48 S, 
Ct. 49, 275 U.S, 133, 72 L.Ed. 200. 
17 C.J. p 1312 note 61. 

Damages beyond minority 

Whether a minor suing for the 
death of his parent, may recover 
damages beyond his minority is held 
question for jury.—^Lund v. City of 
Seattle, 1 P.2d 301, 163 Wash. 254. 

Question of law is presented 

where the evidence is legally insuf¬ 
ficient or uncontradicted. 

Ariz.—Calumet & Arizona Mining 
Co. V. Gardner, 187 JP. 563, 21 Ariz. 
206. 

Colo.—Parker v. Plympton, 273 P. 
1030, 8'5 Colo. 87. 

81. Ark.—Mooney v. Tillery, 47 S. 
W.2d 1087, 185 Ark. 467—Ashcraft 
V. Jerome Hardwood Lumber Co„ 
292 S.W. 386, 173 Ark. 135—St. 
Louis Southwestern Ry. Co. v. 
Rogers, 266 S.W. 281, 166 Ark. 389 
—St. Louis-San Francisco Ry. Co. 
V. Vernon, 258 S.W. 126, 162 Ark. 
226. 

Ga.—Central of Georgia Ry. Co. v. 
Goens, 119 S.E. 669, 30 Ga.App. 
779. 

Mass.—Fulton v. Edison Electric Il¬ 
luminating Co. of Boston, 21 N.E.2d 
609—Isaacson v. Boston, W. & N. 
Y. St. Ry. Co., ISO N.E. 118, 278 
Mass- 378—^Nadeau v. Inhabita^nts 
of Taunton, 141 N.E. 608, 247 

Mass. 104—Brosnan v. Gage, 133 
N.E. 622, 240 Mass. 113—Battany 
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less the evidence is insufficient to be submitted, or 
is undisputed and such that but one conclusion can 
be reasonably drawn therefrom, in which case the 
court may alone dispose of the question.^^ 

Exemplary or punitive damages. If there is no 
evidence warranting exemplary damages or damag¬ 
es punitive in nature, the jury should be limited to 
the consideration of purely compensatory damag¬ 
es but where there is evidence which would jus¬ 
tify the assessment of exemplary damages or dam¬ 
ages punitive in nature, the question as to such dam¬ 
ages should be submitted to the jury,^^ even though 
no actual damages are proved.^S 

§ 90. - Instructions 

a. In general 


b. Contributory negligence 

c. Self-defense 

d. Presumptions and burden of proof 

e. Damages 

a. In G-eneral 

The rules regulating instructions in civil cases gen¬ 
erally apply In actions for wrongful death. 

The rules regulating the instructions in civil cas¬ 
es generally apply in an action for wrongful death.^^ 
In accordance with these rules each party is enti¬ 
tled to instructions covering his theory of the case,^*^ 
and in its charge to the jury the court mt^st clearly 
and correctly state the law applicable to the facts, 
defining, limiting, and explaining, when necessary, 


V. Wall, 122 N.E. 168, 232 Mass. 

138. 

Mich.—Stone v. Sinclair Refining Co., 
209 N.W. 118, 235 Mich. 53. 

S.C.—Kirkland v. Southern Ry. Co., 
121 S.E. 594, 128 S.C. 47, certiora¬ 
ri denied Southern R. Co. v. Kirk¬ 
land, 44 S.Ct. 453, 264 U.S. 594, 68 
li.Bd. 866—Peeples v. Seaboard Air 
Line Ry., 104 S.E. 541, 115 S.C. 
115. 

17 C.J. p 1312 note 62. 

S2. Evidence held insufficient to 
take question to jury 
Mass.—Melnik v. Perwak, 4 N.E.2d 
329, 295 Mass. 512—Allicia v. Bos¬ 
ton, R. B. «& L. R. Co., 2 N.E.2d 
457, 294 Mass. 488—Royal Indem¬ 
nity Co. V. Pittsfield Electric Co., 
199 N.E. 69; 293 Mass. 4—Fuller 
V. Andrew, 119 N.E. 694, 230 Mass. 

139. 

83. Mo.—^Williams v. Excavating 
& Foundation Co., 93 S.W.2d 123, 
230 Mo.App. 973. 

Evidence held insufficient to take 
to jury question of gross negligence 

as a basis for exemplary damages.— 
Texas Pac. Coal & Oil Co. v. Rob¬ 
ertson, 79 S.W.2d 830, 98 A.L.R. 262, 
125 Tex. 4, reversing, Civ.App., 39 
S.W.2d 912—Tracey v. Wichita Ice 
Co., Tex.Civ.App., 30 S.W.2d 673. 

84. Miss.—Young v. Columbus & 
G. Ry. Co., 147 So. 342, 165 Miss. 
287. 

Mo.—^Williams v. Excavating & 
Foundation Co., 93 S.W.2d 123, 230 
Mo.App. 973. 

Evidence held sufficient to take to 
jury g.uestion of gross negligence, or 

the willfulness or wantonness of the 
act, as a ground for exemplary dam¬ 
ages.—Fisher v. J. H. Sheridan Co., 
189 S.E. 356, 182 S.C. 316, 108 A.L. 
R. 981. 

Whether defendant is chargeable 
with “conscious indifference” so as 

to authorize recovery of exemplary 
damages is held question of fact.— 


Rio, Grande Valley Telephone Co. v. 
Hocut, Tex.Civ.App., 93 S.W.2d 167, 
error dismissed. 

85. Miss.—^Young v. Columbus & 
G. Ry. Co., 147 So. 342, 165 Miss. 
287. 

86. Tex.—Missouri Pac. R. Co. v. 
Lee, 7 S.W. 857, 70 Tex. 496. 

17 C.J. p 1313 note 65. 

87. Cal.—^Nelson v. Myers, 270 P. 
719, 94 Cal.App. 66. 

N.Y.—Erickson v. Bork, 232 N.Y.S. 

379, 225 App.Div. 188. 

Tex.—Fort Worth Elevators Co. v. 
Russell, 70 S.W.2d 397, 123 Tex. 
128, reversing, Civ.App., 28 S.W. 
2d 320. 

Charge stating defendant’s con¬ 
tentions held not erroneous.—South¬ 
ern Ry. Co. V. Lee, 200 S.E. 569, 59 
Ga.App. 316. 

88. Ohio.—Liberty Highway Co. v. 
Callahan, 157 N.E. 708, 24 Ohio 
App. 374. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523. 

Instructions held proper or not er¬ 
roneous 

(1) In general. 

Cal.—Bach v. C. Swanston & Son, 
286 P. 1097, 105 Cal.App. 72— 

Meier v. Golden State Auto Tour 
Corporation, 195 P. 290, 50 Cal. 
App. 277. . 

Ga.—Pollard v. Kent, 200 S.E. 542, 
59 Ga.App. 118—City Ice Delivery 
Co. V. Turley, 160 , S.E. 617, 44 Ga. 
Api). 32. 

Ill.—Scharfenstein v. Forest City 
Knitting Co., .263 Ill.App. 190. 
Ind.—Bailey v. Columbia Grocery 
Co., 124 N.E. 784, 73 Ind.App. 58. 
Mass.—Wallace v. Ludwig, 198 N. 
E. 159, 292 Mass. 251—Charles v. 
Boston Elevated Ry. Co., 120 N.E. 
69, 230 Mass. 534. 

Mo.—^Willgues V. Pennsylvania R. 
Co., 298 S.W. 817, 318 Mo. 28— 
Cummings v. Holly, App., 60 S.W. 
2d 52—Burns v. Colley, 9 S.W.2d 
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159, 223 Mo.App. 76—Polk v. Kren- 
ning, App., 2 S.W.2d 107—Clark 
V. Kansas City Light & Power Co., 
App., 261 S.W. 752. 

N.H.—^Atherton v. Rowe, 195 A. 676, 
89 N.H. 196. 

Okl.—Pike V. Peters, 52 P.2d 700, 
175 Okl. 334. 

Pa.—Deardorff v. Metzler, 53 York 
Leg.Rec. 17. 

Tenn.—Yellow Cab Co. v. Gattuso, 
11 Tenn.App. 109. 

Tex.—Barrow v. Barclay, Civ.App., 
269 S.W. 235. 

Vt—Wellman v. Mead, 107 A. 396, 
93 Vt. 322. 

(2) Instructions on question of 
dependency.—Brown v. Sanders, 160 
S.E. 542, 44 Ga.App. 114—Haralson 
County V. Hamrick, 152 S.E. 583, 41 
Ga.App. 196—Savannah Electric Co. 
V. Thomas, 118 S.E. 481, 30 Ga.App. 
405, transferred, see 113 S.E. 806, 
154 Ga. 258. 

(3) Instruction on requisite proof 
to show death by willful or wanton 
act.—Jones v. Kramer, 235 Ill.App. 
362. 

(4) Instruction as to purpose of 
wrongful death statute.—Southerh 
Ry. Co. V. Sherrill, 167 So. 731, 232 
Ala. 184. 

(5) Charge as to effect of plea of 
justifiable homicide.—Williams v. 
McCranie, 109 S.E. 699, 27 Ga.App. 
693. 

Instructions held erroneous 

(1) In general. 

Miss.—Gurley v. Tucker, 155 So. 
189, 170 Miss. 565. 

Ohio.—Chowning v. Ajax •„ Motor 
Service, 21 N.E.2d 1021, 60 Ohio 
App. 470—^Knabb v. Scherer, 187 
N.E. 574, 45 Ohio App. 535—Lib¬ 
erty Highway Co. v. Callahan, 157 
N.E. 708, 24 Ohio App. 374. 

Pa.—Glasco v. Green, 117 A. 79, 273 
Pa. 853. 

(2) Instruction limiting effect of 
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the different terms or expressions used.^® The in- ly be refused and it is not error to refuse in¬ 
structions must be confined to, and in conformity structions which, as applied to the facts of the case, 
with, the issues raised by the pleadings and evi- fail to state the law correctly,^'^ or which are in- 
dence in the case,^^ instruction is erroneous apt,9S confusing or misleading,^^ self-contradictory,^ 

which improperly enlarges or restricts the issues or unsupported by the evidence,^ or which are on 
or which is liable to confuse or mislead the jury;92 immaterial or unessential matters.^ Where the stat¬ 
or which gives undue prominence to certain evi- ute contemplates a verdict for a gross sum to be 
dence in the case or which invades the province apportioned by the court appointing the representa- 
of the jury;^^ but a charge, which taken in its en- tive who brings the suit, it is not error to refuse to 
tirety presents a full and fair exposition of the law instruct the jury to state the names of the benefici- 
of the case, will not be held erroneous because of aries.^ 
inaccuracies of expression in parts of the charge 

which do not mislead the jury on the controlling and b. Contributory Negligence 

important branch of the case.95 . . .. . . . 

Where contributory negligence is an issue in the case 

Requested instructions on matters already sub- instructions with respect thereto must be given, 

stantially covered by other instructions may proper- Where the contributory negligence of decedent^ 


evidence.—Maciejczak v. Bartell, 60 
P.2d 31, 187 Wash. 113. 

Instructions held sufficient 

(1) Instruction defining’ respective 
rig-hts and duties of defendant’s em¬ 
ployee and trespasser on defend¬ 
ant’s property.—Shiembob v. Ring- 
ling, 160 A. 429, 115 Conn. 62. 

(2) Instruction as to defendant’s 
liability for the acts of his servant. 
—Shiembob v. Ringling, supra. 

In action against joint tort-fea. 
sors, the court was not required to 
do more than give the jury the prop¬ 
er rule by which compensation could 
be recovered and the basis on which 
^ the assessment should be made.— 
Nugent V. Boston Consol. Gas Co., 
130 N.B. 488, 238 Mass. 221. 
Froscimate cause 

In stating the conditions author¬ 
izing recovery, the instructions 
must include the condition that the 
alleged negligence or wrong of de¬ 
fendant was the, proximate, cause of 
death.—Davis v. Thompson, 119 S. 
E. 222, 30 Ga.App. 650. 

89. Pa.—Gaydos v. Domabyl, 152 
A. 549, 301 Pa. 523. 

Tex.—Pure Oil Co. v. Pope, Civ. 
App., 75 S.W.2d 175, reversed 
(without opinion). 

Wis.—Bump V. Toights, 249 N.W. 
508, 212 Wis. 256. 

lustructious definiug particular 
terms held proper 

(1) ^'Instantaneous death.”—Crook 
V. Eckhardt, 275 NW- 739, 281 Mich. 
703. 

(2) "Proximate cause.”—Wells v. 
Henderson, Tex.Civ.App., 78 S.W.2d 
683, error refused. 

lustruction suhmittiug definition 
of '^unavoidable accident” held not 
erroneous.—Pure Oil Co. v. Pope, 
Tex.Civ.App., 76 S.W.2d 175, reversed 
without opinion. 

90. Ill.—Himrod Coal Co. v. Clark, 
64 N.E. 282, 197 Ill. 514, affirming 
99 IlLApp. 332. 


Ky.—^Johnson v. Porter, 270 S.W. 
813, 208 Ky. 390. 

Mich.—Crary v. Otis Elevator Co., 
290 N.W. 823, 292 Mich. 349. 

Ohio.—Liberty Highway Co. v. Cal¬ 
lahan, 157 N.E. 708, 24 Ohio App. 
374. 

17 C.J. p 1313 note 66. 

91. N.H,—Musgrave v. Great Falls 
Mfg. Co., 169 A. 583, 86 N.H. 375. 

17 C.J. p 1313 note 67. 

92. Ill.—Gehrig v. Chicago & A. R. 
Co., 201 Ill.App. 287. 

Mo.—Gray v. Earls, 250 S.W. 567, 
298 Mo. 116. 

Ohio.—Liberty Highway Co. v. Calla¬ 
han, 157 N.E. 708, 24 Ohio App. 
374. 

Or.—Scott V. Brogan, 73 P.2d 688, 
157 Or. 549. 

17 C.J. p 1313 note 68. 

93. Ala.—Kuykendall v. Edmond¬ 
son, 77 So. 24. 200 Ala. 650. 

Ky.—Louisville, etc., R. Co. v. Hos¬ 
kins, 88 S.W. 1087, 28 Ky.L. 

124, 

Miss.—Gurley v. Tucker, 155 So. 
189, 170 Miss. 565. 

94. Miss.—Gurley v. Tucker, supra. 
17 C.J, p 1314 note 70. 

95. Mich.—Crook v. Eckhardt, 275 
N.W. 739, 281 Mich. 703. 

17 C.j'. P 1314 note 71. 

96. Conn.—Shiembob v. Ringling, 
160 A. 429, 115 Conn. 62. 

Kan.—Seals v. Snow, 254 P. 348, 123 
Kan. 88. 

Refusal to luclude "foreseen or ex¬ 
pected result” clause in instruction 
on proximate cause lield not error. 
—Oklahoma Gas & Electric Co. v, 
Busha, 66 P.2d 64, 179 Okl. 505. 

97. Mo.—Soderstrom v. Missouri 
Pac. R. Co., App,, 141 S.W.2d 73— 
Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S.W.2d 31, af¬ 
firmed 33 S.W.2d 118, 326 Mo. 875. 

Neb.—Pratt v. Western Bridge & 
Construction Co., 218 N.W. 397, 116 
Neb. 553, 58 A.L.R. 527. 
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98. Ala.—Loreno v. Ross, 133 So. 
251, 222 Ala. 567. 

99. Ala.—Stephens v. Williams, 147 
So. 608, 226 Ala. 534—Harris v. 
Wright, 144 So. 834, 225 Ala. 627— 
Loreno v. Ross, 133 So. 251, 222 
Ala. 567—Alabama Power Co. v. 
McIntosh, 122 So. 677, 219 Ala. 
546. 

1. Ala.—Harris v. Wright, 144 So 
834, 225 Ala. 627. 

2. Mass.—Binns v. Blake, 193 N.E. 
550, 289 Mass. 70. 

3. Mo.—Burns v. Colley, 9 S.W.2d 
159, 223 Mo.App. 76. 

4. U.S.—Pittsburgh, C., C. & St. L. 
Ry. Co. V. Scherer, C.C.A.Ohio, 205 
F. 356, 123 C.C.A. 484. 

17 C.J. p 1314 note 72. 

5. Instructions held proper or not 
erroneous 

Ga.—^Western & A, R. Co. v. Jar- 
rett, 96 S.E. 17, 22 Ga.App. 313. 
Mo.—Cummings v. Holly, App., 60 S. 
W.2d 52. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In general. 

Ill,—Bernier v. Illinois Cent. R. Co., 
213 Ill.App. 530. 

Minn.—Guhl v. Warroad Stock, Grain 
& Produce Co., 179 N.W. 564, 147 
Minn. 44. 

Ohio.—Liberty Highway Co. v. Cal¬ 
lahan, 157 N.E. 708, 24 Ohio App. 
374. 

(2) Instructions omitting element 
of proximate cause. 

Mo.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

Ohio.—Gallup v. Toledo Terminal 
R. Co., 160 N.E. 493, 26 Ohio App. 
447. 

Misleading instructions 

(1) Instructions held misleading. 
Conn.—McPheters v. Loomis, 7 A.2d 

437, 125 Conn. 526. 

Ill.—Gehrig v. Chicago & A. R. Co., 
201 IlLApp. 287. 

(2) Instructions held not mislead- 
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or his beneficiaries^ is in issue, the court must prop¬ 
erly charge the jury with respect thereto, and it is 
error to ignore the issue when charging on defend¬ 
ant’s liability.'^ However, if contributory negli¬ 
gence is not in issue,^ or if there is no evidence to 
support it,9 a charge thereon should not be given; 
and where contributory negligence will not defeat 
recovery, it has been held error to refuse a prop¬ 
erly requested charge to that effect^O 

c. Self-defense 

Where self-defense is an issue in the case the court 
should properly instruct the jury with respect thereto. 

Where self-defense is an issue in the case and 


there is evidence tending to establish the same, the 
court should properly instruct the jury with respect 
thereto.it An instruction on self-defense should 
not be unduly long or complicated,!^ or unduly em¬ 
phasize a part of the evidence,!^ and should be ap¬ 
plicable to, and supported by, the issues and evi¬ 
dence in the case.l^ 

d. Presumptions and Burden of Proof 

The jury should be instructed properly as to the pre¬ 
sumptions and burden of proof applicable to the particu¬ 
lar case. 

The court should properly instruct the jury on 
the law as to the presumptions^^ and burden of 
proofi^ applicable to the facts of the case. 


Ing’.—^Worsley v, Jolinson, 178 N.W. 
457, 172 Wis. 325. 

As to wliat constitutes contributory 
neg’liffence 

An instruction given by defendant 
must advise the jury what pleaded 
acts or omissions of decedent, if 
any, and as found by jury from evi¬ 
dence, would constitute contributory 
negligence.—Rucker v. Alton R. Co., 
123 S.’W.2d 24. 343 Mo. 929. 

e. Instructions held proper or not 
erroneous 

Oa.—Western & A. R. Co. v. Jarrett, 
96 S.E. 17, 22 Ga,App. 313. 

—Gardner v. Turk, 123 S.W.2d 
158, 343 Mo. 899—Carr v. City of 
St. Joseph, 225 S.W. 922. 

7. Fla.—Puller v. Darnell, 129 So. 
915, 100 Fla. 773, 74 A.D.R. 1. 

8. Ohio.—Cincinnati Traction Co. v. 
Cahill, 16 Ohio App. 496. 

9. U.S.—^American Coal Co. of Al¬ 
legany County V. De Wese, C.C.A. 
W.Ya., 30 P.2d 349. 

Ohio.—Cincinnati Traction Co. v. Ca¬ 
hill, 16 Ohio App. 496. 

£vidence held to warrant instruction 
Ga.—Sarman v. Seaboard Air Dine 
Ry. Co.. 125 S.E, 891, 33 Ga.App. 
315. 

10. Va.—Williams v. Lynchburg 
Traction & Light ’ Co., 128 S.E. 
732, 142 Va. 425. 

11. Instructions held proper or not 
erroneous 

Ala.—Parke v. Dennard, 118 So. 396, 
218 Ala. 209. 

Ga.—Williams v. McCranie, 109 S. 

E. 699, 27 Ga.App. 693. 

Ipwa,—^Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90. 

Kan.—Seals v. Snow, 254 P. 348, 123 
Kan. 88. 

Ky.—Phillips' pommiitee v. ’ Ward's 
Adm’r, 43 S.W.2d 331, 241 Ky. 
25. 

Mo.—Burns v. Colley, 9 S.W.2d 159, 
223 Mo.App. 76. 

Okl.—Colby V. McClendon, 206 P. 
207, S5 Okl. 293, 30 A.L.R. 196. 


Instructions held erroneous or im¬ 
proper 

(1) In general. 

Ala.—^Kuykendall v. Edmondson, 77 
So. 24, 200 Ala. 650. 

Iowa.—Hinnah v. Seaba, 188 N.W. 

909, 193 Iowa 1206. 

Mo.—Gray v. Earls, 250 S.W. 567, 
298 Mo. 116. 

(2) A charge on self-defense that, 
if the jury should find that the situa¬ 
tion or happenings were such as to 
lead a “prudent and cautious" man 
.to believe he was in danger, although 
he were not, the law would not hold 
him liable, is erroneous for not 
qualifying the quoted words by the' 
word “reasonably;" and a charge 
that, if decedent was not making an 
assault on defendant which led him 
necessarily and reasonably to believe 
his life was imperiled, defendant had 
no right to fire, is erroneous in us¬ 
ing the word “necessarily."—Hunt- 
Berlin Coal Co. v. Paton, 202 S.W. 
935, 139 Tenn. 611. 

Instruction as to provocatiou 
An instruction depriving defend¬ 
ant of the right of self-defense if 
he provoked the difficulty is errone¬ 
ous if it fails to define the character 
of provocation which would deprive 
him of such right.—^Aycock v. Mc- 
Querry, Tex.Civ.App., 200 S.W. 873, 
error refused. 

Instruction held not reversible error 

Instruction failing to hypothesize 
the different elements of self-de¬ 
fense.—Brewer v. Varner, 93 So. 448, 
207 Ala. 466. 

Instruction held not misleading 
Iowa,—Hinnah v. Seaba, 188 N.W. 
909, 193 Iowa 1206. 

12. Miss.—Stevens v. Locke, 125 So. 
529, 156 Miss. 182. 

13. Ala.—Kuykendall v. Edmondson, 

77 So, 24,' 200 Ala. 650. . 

14i lowa^r—Klinker v. Saddler, 233 
N.W. 538^ 211, Iowa 368. ’ 

Miss.—SteVens T. Locke, 125^ So. 
529, 156 Miss. 182. 

Mo.—Gray v. Earls, 260 S.W. 667, 
298 Mo. 116. . . , . 


Instructions sustained 
Mo.—Burns v. Colley, 9' S.W.2a 159, 
223 Mo.App. 76. 

Instructions held erroneous or prop¬ 
erly refused. 

(1) Where the evidence showed 
that defendant had no opportunity to 
retreat after being attacked by de¬ 
ceased, it was error to give an in¬ 
struction on defendant's duty to re¬ 
treat.—Hinnah v. Seaba, 188 N.W. 
909, 193 Iowa 1206. 

(2) Refusal to instruct that the 
duty to retreat was not an element 
of the law applicable was held not 
error under the issues in the case.— 
Bean v. Stephens, 94 So. 173, 208 Ala. 
197. 

Where there were eyewitnesses to 
homicide, and no evidence on which 
to base a requested instruction on 
self-defense, it was not error to re¬ 
fuse such instruction.—Clolinger v. 
Callahan, 263 S.W. 700, 204 Ky. 33. 
15, Instructions held proper or not 
erroneous 

Cal.—Woodward v. Southern Pac. Co., 

94 P.2d 1028, 35 Cal.App.2d 130, 
certiorari denied Southern Pac. Co. 
w. Woodward, 60 S.Ct 614, 309 U. 
S. 670, 84 L.Ed. 1016. 

Ga.—^Western & A. R. Co. v. Jarrett, 

95 S.E. 17, 22 Ga.App. 313. 

is. Iowa.—Klinkel v. Saddler, 233 N. 

W. 538, 211 Iowa 368. 

Instructions held proper or errone¬ 
ously refused 

Ala.-7-Harris v. Wright, 144 So. 834, 
225 Ala, 627-—Parke v. Dennard, 

' 118 So. 396, 218 Ala. 209. 

Ga.—McCrackin v. McKinney, 183 S. 
E. 831, 52 Ga.App. 519—^Western 
& A. R. Co. V. Jarrett, 96 S.E. 17, 
22 Ga.App. 313. 

Ill.—Garlinski v. Chicago City 
Co., 257 IlDApp. 414. 

Instructions held erroneous or prop¬ 
erly refused 
(1) In general. 

Ala.—Harris v. Wright, 144 So. 834, 
225 Ala. .627~TMount Vernon-Woo<t"‘ 
berfy Mills v. Little;, 133 1 So. 710, 
222 Ala. 605. 
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Presumption as to decedenfs due care. When 
the circumstances of the particular case justify the 
application of the presumption that decedent was in 
the exercise of ordinary care, appropriate instruc¬ 
tions may and ordinarily should be given as to such 
presumption,^'^ although it is not essential to charge 
in terms that there is such a presumption if the 
court makes it clear that in accordance with the 
statute the burden of establishing decedenfs con¬ 
tributory negligence is on defendant's When, how¬ 
ever, the circumstances in the case do not warrant 
the application of the presumption, it is, of course, 
error so to instruct the jury as to give plaintiff the 
benefit of the presumption ,*^9 and in such case it is 
proper to instruct that the question of decedenfs 
due care is one of fact and not of presumption.^^ 


e. Damages 

(1) In general 

(2) Conformity to pleadings and evi¬ 

dence 

(3) Requests for instructions 

(4) Instructions as to particular matters 

(5) Exemplary or punitive damages 

(1) In General 

Appropriate instructions on the subject of damages 
should be given. 

In actions for wrongful death, appropriate in¬ 
structions on the subject of damages should be giv- 
en.2i Accordingly, the court should clearly and cor¬ 
rectly instruct the jury as to the proper elements or 
basis upon which damages are to be estimated 


Ill.—Hughes V. Medendorp, 13 N.E.Sd 
1015, 294 IlLApp. 424. 

Mich.—Jenks v. Ingham County, 286 
N.W. 93, 288 Mich. 600. 

Wash.—Joski v. Short, 96 P.2d 483, 
1 Wash.2d 454. 

(2) As confusing or misleading. 
Ala.—Harris v. Wright, 144 So. 834, 

225 Ala. 627. 

Fla.—Florida Gravel Co. v. Davis, 
170 So. 660, 126 Fla. 64. 

(3) As self-contradictory.—Har¬ 
ris V. Wright, supra. 

17. Cal.—^Westberg v. Willde, 94 P. 
2d 590, 14 Cal.2d 360, superseding, 
D.C., 85 P.2d 507—Duehren v. 

Stewart, App., 102 P.2d 784—Huss- 
man v. Southern Pac. Co., App., 67 
P.2d 137, subsequent opinion, Sup., 
77 P.2d 1072—Downing v. South¬ 
ern Pac. Co., 59 P.2d 578, 15 Cal. 
App.2d 246—Bennett v. Kings 

County, 12 P.2d 47, 124 Cal.App. 
147. 

Idaho.—Geist v. Moore, 70 P.2d 403, 
58 Idaho 149. 

Iowa.—Laudner v. James, 266 N.W. 
15, 221 Iowa 863—Azeltine v. Lut- 
terman, 254 N.W. 854, 218 Iowa 
675. ‘ 

Mich.—Jenks V. County of Ingham, 
*286 N.W. 93; 288 Mich. 600. 

Minn.—^Nelson y. City of Duluth, 214 
N.W.' 774, 172' Minn. 76. 

Wash.—Morris v. Chicago, M., St. P. 
& P. R. Co., 97 P.2d 119, 1 Wash. 
2d 587, opinion adhered to 100 P. 
2d i9, 1 Wash.2d 587. 

Instructions held, pybper or not er¬ 
roneous 
(1) In. general. 

Cal.—^Woodward v. Southern Pac. Co., 
94 P.2d 1028, 35 Cal,App.2d 130, 
certiorari denied Southern Pac. Co. 

V. Woodward, 60 S.Ct. 614, 309 fr.S. 
670, 84 L.Ed. 1Q16. 

Minn.—IVCcMahon v. Fl^nn, 191 N.W. 

902, 154 Minn. 326; , 

Mo.—McKerall v. St. Llouis-San 
Francisco Ry. Co., App., 257 S. 

W. 166. 


(2) An instruction that, *^in the 
absence of any evidence to the con¬ 
trary,” the presumption is that de¬ 
cedent was in the exercise of ordi¬ 
nary care, is not erroneous, as the 
quoted qualifying clause prevented it 
from unqualifiedly telling the jury 
that the law presumed he was in 
the exercise of ordinary care.—Tib- 
bels V. Chicago Great Western R. 
Co., Mo.App., 219 S.W. 109. 

18. Conn.—^Voronelis v. White Dine 
Bus Corporation, 192 A. 265, 123 
Conn. 25—Le Count v. Farrand, 171 
A. 623, 118 Conn. 210. 

18. Cal.—Ham v. Dos Angeles Coun¬ 
ty, 189 P. 462, 46 Cal.App. 148. 
Mich.—^Richardson v. Williams, 228 
N.W. 766, 249 Mich. 350. 

Mo.—^Hollis V. Kansas City Dight & 
Power Co., 224 S.W. 158, 204 Mo. 
App. 297. 

Mont.—Osterholm v. Butte Electric 
Ry. Co., 199 P. 252, 60 Mont. 193. 
Wash.—Morris v. Chicago, M., St. P. 
& P. R. Co., 97 P.2d 119, 1 Wash. 
2d 587, opinion adhered to 100 P.2d 
19, 1 Wash.2d 587. 

If there is any substantial evi¬ 
dence of decedeat^s coatributory acg- 
ligence, that is, evidence sufficient 
to take the case to the jury on that 
question, it is error to give an in¬ 
struction that decedent is presumed 
to. have exercised ordinary care for 
his own safety.—McKenna v. Dynch, 
233 S.W. 176, 289 Mo. 16. 

20. Mich.—^Buchel v. Williams, 262 
N.W. '759, 273 Mich. 132. 

21. Instruction held proper 
Instruction that, if the jury found 

plaintiff was not entitled to recov¬ 
er, they would have no occasion to 
consider the question of damages.— 
Hughes V. Medendorp, 13 N.E.2d 
10i5, 294 IlLApp. 424. 

Instruction held erroaeous 

An instruction that damages must 
be assessed to each child of deceased 
separately.—^Dengle v. l^orth De- 
banon Tp., 117 A. 403, 274 Pa. 61. 
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Necessity of including element of 
coatributory negligence 
An instruction which relates sole¬ 
ly to the measure of damages need 
not contain the requirement that 
the jury should find that plaintiff or 
the deceased was in the exercise of 
due care.—Follett v. Illinois Cent. R. 
Co., 200 Ill.App. 289—17 C.J. p 1314 
note 73. 

22. Ga.—Rome Ry. & Dight Co. v. 
Jones, 139 S.E. 579, 37 Ga.App. 
244—Davis v. Thompson, 119 S.E. 
222, 30 Ga.App. 650. 

Pa.—Raskus v. Allegheny Valley St. 

Ry. Co., 153 A. 117, 302 Pa. 34. 

S.C.—Mishoe v. Atlantic Coast Dine 

R. Co., 197 S.B. 97. 186 S.C. 402. 
Tenn.—Hines v. Partridge, 231 S.W. 

16, 144 Tenn. 219. 

Tex.—Gillette Motor Transjfort v. 
Blair, Civ.App., 136 S.W.2d 656. 
error dismissed, judgment correct 
—Burlington-Rock Island R. Co. 
V. Ellison, Civ.App., 134 S.W.2d 
306, error dismissed—Gulf States 
Utilities Co. v. Dillon, Civ.App., 112 

S. W.2d 752—Texas & N. O. R. Co. 
V. Ewing, Civ.App., 46 S.W.2d 398, 

’ error dismissed—^Atchison, T. & 
S. F. Ry. Co. V. Francis, Civ.App., 
227 S.W. 342, affirmed Francis v. 
Atchison, T. & S. F. Ry. Co., 253 
S.W. 819, 113 Tex. 202, 30 A.D.R. 
114. 

Wis.—Bump V. Voights, 249 N.W. 

508, 212 Wis. 255. 

17 C.J. p 1314 notes 74, 75. 
Instructions h^d proper or not er¬ 
roneous 
(1) In general. 

Ala.—^Louisville & N. R. Co. v. Por¬ 
ter, 87 So. 288, 205 Ala. 131. 

Cal.—Gilmore v. Dos Angeles Ry. 
Corporation, 295 P. 41, 211 Cal- 
192—^Blackwell v. American Film 
Co., 209 P. 999, 189 Cal. 689— 
Brown v. Beck, 220 P. 14, 63 Cal. 
App. 686—Meier v. Golden State 
Auto Tour Corporation, 196 P. 290, 
50 Cal.App. 277. 

Ga.—Pollard v. Kent, 200 S.E. 542, 59 
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Ga.App, 118—Blue's Truck Line v. 
Harwell, 194 S.E 3 99, 57 Ga.App. 
136, reversed on other grounds 
Harwell v. Blue's Truck Line, 199 
S.E. 739, 187 Ga. 78, mandate con¬ 
formed to Blue’s Truck Line v. 
Harwell, 200 S.E. 500, 59 Ga.App. 
305—Shermer v. Crowe, 186 S.E. 
224, 53 Ga.App. 418—RadclifCe v. 
Maddox, 165 S.E. 841, 45 Ga.App. 
676—Brown v. Sanders, 160 S.E. 
542, 44 Ga.App. 114—Western & A. 

R. K. V. Townsend, 135 S.E. 439, 
36 Ga.App. 70—^Williams v. Mc- 
Cranie, 109 S.E. 699, 27 Ga.App. 
693—^t^estern & A. R. Co, v. Jar- 
rett, 96 S.E. 17, 22 Ga.App. 313. 

Idaho.—Willi v. Schaefer Hitchcock 
Co.. 25 P.2d 167, 53 Idaho 367— 
McCoy V. Krengel, 17 P.2d 547, 52 
Idaho 626. 

Ill.—Denton v. Midwest Dairy Prod¬ 
ucts Corporation, 1 N.E.2d 807, 284 
Ill.App. 279—Johnson v. City of 
^St. Charles, 200 Ill.App. 184. See 
'Hamman v. Illinois Cent. R. Co., 
206 Ill.App. 80. 

Ind.—Jackson v. Record, 5 ]Sr.E.2d 
, 897, 211 Ind. 141—Jackson v. At¬ 
wood, 140 N.E. 549, 194 Ind. 56— 
Midland Trail Bus Lines v. Martin, 
194 N.E. 862, 100 Ind.App. 206. 
Iowa.—Andrews v. Young Men’s 
Christian Ass'n of Des Moines, 284 
N.W. 186—Cawley v. People's Gas 
& Electric Co., 187 N.W. 591. 193 
Iowa 536. 

Kan.—Zumbrun v. City of Osawa- 
tomie, 10 P.2d 3, 135 Kan. 26. 

Ky.—Cuniffe’s Ex’x v. Johnson, 132 

S. W.2d 47, 279 Ky. 663—Consoli¬ 
dated Coach Corporation v. Earls' 
Adm’r, 94 S.W.2d 6, 2 63 Ky. 814— 
Allender Co. v. Browning’s Adm'x, 
46 S.W.2d 116, 242 Ky. 273. 

Mich.—^Anderson v. Lavelle, 280 N. 

W. 729, 285 Mich. 194. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 158 
So. 552, 171 Miss. 636—Standard 
Coffee Co. v. Carr, 157 So. 685, 171 
Miss. 714. 

Mo.—Simpson v. St. Louis-San Fran¬ 
cisco Ry. Co., 70 S.W.2d 904, 334 
Mo. 1126—Perryman v. Missouri 
Pac. R. Co., 31 S.W.2d 4, 326 Mo. 
176—Koehler v. Wells, 20 S.W.2d 
31, 323 Mo. 892—^Hurlhurt v. Bush, 
224 S.W. 323, 284 Mo. 397—John¬ 
son V. Scheerer, App., 109 S.W.2d 
1231—Jackson v. St. Louis-San 
Francisco Ry. Co., 31 S.W.2d 250, 
224 Mo.App. 601—Troxell v. De 
Shon. App., 279 S.W. 438—Moore 

V. St. Louis & S. F. Ry. Co., App., 
267 S.W. 945—Roberts v. Kansas 
City Rys. Co.. 228 S.W. 902, 204 
Mo.App. 586—Tibbels v. Chicago 
Great Western R. Co., App., 219 S. 

W. 109. > , 

K.H.—^Morrison v. Boston & M. R. 

R., 164 A. 553, 86 N.H. 176. 

N.J.—Galamb v. Erie R. Co., 156 A. 
128, 108 N.J.Law 7—^Wingert v. 
Danson, 150 A. 226, 8 N.J.Misc. 
345. 


N.Y.—Fowler v. International Ry. 
Co., 216 N.T.S. 558, 217 App.Div. 
537, affirmed 155 N.E. 910, 224 N.Y. 
592. 

N.C.—Hancock v. Wilson, 189 S.E. 
631, 211 N.C. 129. 

Okl.—Belford v. Allen, 80 P.2d 671, 
183 Okl. 256—Fike v. Peters, 52 
P.2d 700, 175 Okl. 334. 

Pa.—Cunningham v. Spangler, 186 
A. 173, 123 Pa.Super 151. 

S.C.—Driggers v. Southern Ry. Co., 
168 S.E. 185, 169 S.C. 157. 

Tenn.—Louisville & N. R. Co. v. 

Evins, 13 Tenn.App. 57. 

Tex.—International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S.W. 
2 d 506, error dismissed, judgment 
correct—Texas & P. Ry. Co. v. Gil¬ 
lette, Civ.App., 50 S.W.2d 901, re¬ 
versed on other grounds 83 S.W.2d 
307, 125 Tex. 563—Humble Oil & 
Refining Co. v. Ooley, Civ.App., 46 

S. W.2d 1038—Gulf, C. & S. F. Ry. 
Co. V. Houston, Civ.App., 45 S.W. 
2d 771—Houston Electric Co. v. 
Flattery, Civ.App., 217 S.W. 950— 
El Paso Electric Ry. Co. v. Ben¬ 
jamin, Civ.App., 202 S.W. 996, dis¬ 
missed for want of jurisdiction. 

Va.—Chick Transit Corporation v. 

Edenton, 196 S.E. 648, 170 Va. 361. 
Wash.—McGrady v. Brink, 81 P.2d 
800, 195 Wash. 626—Hinton v. Car- 
mody, 45 P.2d 32, 182 Wash. 123. 

(2) In actions under Federal Em¬ 
ployers' Liability Act. 

Ala.—Louisville & N. R. Co. v. Griz- 
zard, 189 So. 203, 238 Ala. 49, cer¬ 
tiorari denied 60 S.Ct. 140, 308 U. 
S. 603, 84 L.Ed. 504. 

Ark.—Missouri Pac. R. Co. v. Bush- 
ey, 20 S.W.2d 614, 180 Ark. 19, cer¬ 
tiorari denied 50 S.Ct, 245, 281 U. 
S. 728, 74 L.Ed. 1145—Ft. Smith, 
S. & R. I. R. Co. V. Moore, 289 
S.W. 6, 172 Ark. 353, certiorari 
granted 47 S.Ct. 575, 276 U.S. 593, 
72 L.Ed. 722. 

Kan.—Griffith v. Midland Valley R. 
Co., 166 P. 467, 100 Kan. 500, cer¬ 
tiorari denied Midland R. Co. v. 
Griffith, 38 S.Ct. 12, 245 U.S. 653, 
62 L.Ed. 532, error dismissed 38 
S.Ct. 133, 245 U.S.‘ 633, 62 L.Ed. 
522. 

Mo.—Holman v. St. Louis-San Fran¬ 
cisco Ry. Co., 278 S.W. 1000, 312 
Mo. 342—Gill V. Baltimore & O. R. 
Co., 259 S.W. 93, 302 Mo. 317, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Gill, 44 S.Ct. 636, 265 U.S. 
592, 68 L.Ed. 1196—Burtch v. Wa¬ 
bash Ry. Co., 236 S.W. 338—Soder- 
strom V. Missouri Pac. R. Co., App., 
141 S.W;2d 73. 

Pa.—Buehler v. Philadelphia & R. 

Ry. Co., 124 A. 325, 280 Pa. 92. 
Tex.—Paris & G. N. R. Co. v. Staf¬ 
ford, Civ.App., 36 S.W.2d 331, re¬ 
versed on other grounds, Com.App., 
53 S.W.2d 1019, 

Utah.—Walrd v. Denver & R. G. W. 
R. Co., 85 P.2d 837, 96 Utah 564. 

(3) Ipstructjons held, properly to 
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limit recovery to pecuniary loss sus¬ 
tained by beneficiaries. 

Ill.—McFarlane v. Chicago City Ry. 
Co., 123 N.E. 638, 288 Ill. 476, af¬ 
firming 212 Ill.App. 664—Johnson 
j v. City of St. Charles, 200 Ill. 
App. 184. 

Minn.—Guhl v. Warroad Stock, Grain 
& Produce Co., 179 N.W. 564, 147 
Minn. 44. 

Mo.—Roberts v. Kansas City Rys. 
Co., 228 S.W. 902, 204 Mo.App. 586. 

(4) An instruction correctly stat¬ 
ing the rule for the amount of re¬ 
covery is not erroneous because it 
fails to state the facts the jury 
might consider in estimating the 
lump recovery.—Guitar v. Wheeler, 
Tex.Civ.App., 36 S.W.2d 325, error 
dismissed. 

Instractions held, erroneous 

(1) In general. 

Cal.—Bradford v. Brock, 34 P.2d 1048, 
140 Cal.App. 47. 

Conn.—Sims v. Smith, 161 A. 239, 115 
Conn. 279. 

Ill.—Denton v. Midwest Dairy Prod¬ 
ucts Corporation, 1 N.B.2d 807, 284 
Ill.App. 279—Brackett v. Builders’ 
Lumber Co., 253 Ill.App. 107. See 
Rich V. Wilson, 205 Ill.App. 38. 
Ky.—Souther v. Belleau, 262 S.W. 

619, 203 Ky. 508, 36 A.L.R. 956. 
Miss.—Gulf, M. & N. R. Co. v. Gra¬ 
ham, 117 So. 881, 153 Miss. 72— 
Davis V. McCullers, 89 So. 158, 126 
Miss. 521—New Deemer Mfg. Co. v. 
Alexander, 85 So. 104, 122 Miss. 
859. 

Mo.—Tavis v. Bush, 217 S.W. 274, 
280 Mo. 383—State ex rel. Dun¬ 
ham V. Ellison, 213 S.W. 459, 278 
Mo. 649, reversing Griggs v. Dun¬ 
ham, App., 204 S.W. 573—^Williams 
V. East St. Louis Ry. Co., App., lOO 
S.W.2d 51—Hall v. Brown, App., 
259 S.W. 871—Owens v. Kansas 
City, C. C. & S. J. R. Co., App., 
225 S.W. 234. 

Ohio.—Kennedy v. Byers, 140 N.E. 

630, 107 Ohio St. 90. 

Or.—Scott v. Brogan, 73 P.2d 688, 
157 Or.'549, 

Pa.—Raskus v. Allegheny Valley St. 
Ry. Co., 153 A. 117, 302 Pa. 34— 
Gaydos v. Domabyl, 152 A. 549, 301 
Pa., 523. 

Tenn.—Phillips-Buttorff Mfg. Co. v. 
McAlexander, 15 Tenn.App. 618— 
International Corp. v. Wood, 8 
, Temi.Civ.App. 10. 

Tex.—Hemsell v. Summers, Civ.App., 
138 S.W.2d 865—Gillette* Motor 
Transport v. Blair, Civ.App,, 136 
S.W.2d 656, error dismissed, judg¬ 
ment correct—Dixie Motor Coach 
Corporation v. Shivers, Civ.App., 
131 S.W.2d 677, error dismissed, 
judgment correct—^Hughes Produc¬ 
tion Co. V. Plagan, Civ.App., 114 
S.W.2d 326, error dismissed. 

Wyo,—Coliseum Motor Co. v. Hester, 

3 P.2d 105, 43 Wyo. 298. 

(2) In actions under Federal Em¬ 
ployers' Liability Act. 
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and in so doing it should instruct the jury as to 
those elements for which no recovery can be had^^ 
where the measure of damages as submitted would 
otherwise be broad enough to permit recovery for 
such elements.24 The instruction should not per¬ 
mit the jury to indulge in speculation, but should 
require them, in assessing the damages, to base their 
determination on the evidence in the case,^^ al¬ 
though it is not erroneous to instruct that in de¬ 
termining the amount of damages to be awarded 
they should conscientiously apply their own obser¬ 


vation, experience, and knowledge to the facts and 
circumstances of the case.^® A charge is erroneous 
which is so general in its terms that the jury cannot 
properly understand the principles on which the 
damages should be assessed,-”^ but where the in¬ 
struction fairly embodies a general statement of the 
law as to the basis upon which the damages are to 
be computed, it is not open to objection upon the 
ground of vagueness, in the absence of a request 
for more explicit instructions.-^ An instruction is 


U.S.—Chicago, B. & Q. R, Co. v. Kel¬ 
ley, C.C.A.Neb., 74 P.2d SO. 

Ala.—Mobile & O. R. Co. v. ‘Williams, 
121 So. 722, 219 Ala. 238. 

Ky.—Louisville & N. R. Co. v. Win- 
go's Adm’x, 281 S.W. 170, 213 Ky. 
336. 

Miss.—Yazoo & M. V. R. Co, v. Deck¬ 
er, 116 So. 287, 150 Miss. 621. 

(3) An instruction implying that 
wife was entitled to recover for hus¬ 
band’s death full amount of his 
future earnings.—Neuser v. Thelen, 
244 N.W. SOI, 209 Wis. 262, followed 
in 244 N.W. 804, 209 Wis 271. 

In action for death, of minor child 

(1) In an action for the death of 
a minor child all that the trial judge 
can do is to state clearly the true 
ground of recovery, limiting it to 
,the probable pecuniary loss, and 
pointing out the elements to be con¬ 
sidered, and to permit no excessive 
verdict to stand.—Ginocchi v. Pitts¬ 
burgh & L. E. R.,Co., 129 A. 323, 283 
Pa. 378—Hoon v. Beaver Valley 
Traction Co., 54 A. 270, 204 Pa. 
369—Clark v. Rumsey, 28 Del.Co., 
Pa., 181. 

(2) Instructions held proper or 
not erroneous. 

Cal.—Waterbury v. Elysian Spring 
Water Co., 33 P.2d 1048, 139 Cal. 
App, 355—Cossi v. Southern Pac. 
Co., 293 P. 663, 110 Cal.App. 110— 
Metcalf V. Romano, 257 P. 114, 83 
Cal.App. 508. 

Ga.—City Ice Delivery Co. v. Turley, 
160 S.E. 517, 44 Ga.App. 32. 

Idaho.—^Bllis v. Ashton & St. An¬ 
thony Power Co., 238 P. 517, 41 
Idaho 106. 

Ill.—Uhls V. Old Ben Coal Corpora¬ 
tion, 281 Ill.App. 254—Delohery v. 
Quinlan, 210 Ill.App. 321. 

Kan.—^Warders v. 'Union Pac. R. Co., 
181 P. 604, 105 Kan. 4. 

Ky.-;—Brown McClain Transfer Co. 

V. Major’s Adm'r, 65 S.W.2d 992, 
, 251 Ky. 741. 

Mich.—Bos V. Gaudio, 255 N.W. 349, 
267 Mich. 517. 

Mo.—Oliver v. Morgan, 73 S.W.2d 
993—Walker v. Missouri Pac. R. 
Co., App., 253 S.W. 804. 

N.J.—Kopko V. New York Live Poul¬ 
try Trucking Co., 128 A. 870, 3 N. 
J.Misc. 198, affirmed 131 A. 923, 
102 N.J.Law 440. 


N.C.—Purnell v. Rockingham R. Co., 
130 S.E. 313, 190 N.C. 573. 

Ohio.—John Shillito Co. v. Shanley, 
153 N.E. 102, 21 Ohio App. 12. 

Okl.—City of Altus v. Millikin, 223 
P. 851, 98 Okl. 1. 

Tenn.—Yellow Cab Co. v. Gattuso, 11 
Tenn.App. 109. 

Tex.—Southwestern Portland Cement 
Co. V. Bustillos, Civ.App., 216 S. 

W. 268, conforming to Bustillos v. 
Southwestern Portland Cement Co., 
Com.App., 211 S.W. 929 which re¬ 
versed Southwestern Portland Ce¬ 
ment Co. V. Bustillos, Civ.App., 169 
S.W. 638, dismissed for want of 
jurisdiction. 

Va.—Ratcliffe v. McDonald’s Adm’r, 
97 S.E. 307, 123 Va. 781. 

(3) Instruction held not prejudi¬ 
cial.—Briley v. Nussbaum, 252 P. 
223, 122 Kan. 438, modified on other 
grounds 254 P. 351, 123 Kan. 58. 

(4) Instructions held improper or 
erroneous. 

Ark.—Davis v. Gillin, 66 S.W.2d 1057, 
188 Ark. 523. 

Fla.—^Atlantic Peninsular Holding 
Co. V. Oenbrink, 182 So. 812, 133 
Fla. 325. 

Ind.—Thompson v. Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 152, 
82 A.L.R. 1413. 

Miss.—Gulf Refining Co. v. Miller, 
116 So. 295, 150 Miss. 68—Davis v. 
McCullers, 89 So. 158, 126 Miss. 
521. 

Mo.—Degan v. Jewell, 239 S.W. 66, 
293 Mo. 80. 

N.Y.—^Warrington v. New York Pow¬ 
er & Light Corporation, 300 N.Y. 
S. 154, 252 App.Div. 364. 

Ohio.—^Kennedy v. Byers, 140 N.E. 

630, 107 Ohio St. 90. 

Okl.—Hart v. Lewis, 103 P.2d 65. 

Pa.—^Androsko v. Ofsenko, 32 Luz.L. 
Reg. 273. 

S.C.—Horne v. Atlantic Coast Line 
R. Co., 185 S.E. 45, 180 S.C. 173. 
Tex.—^Southern Traction Co. v. Dil¬ 
lon, Civ.App., 199 S.W. 698, error 
refused. 

(5) In parent's suit for death of 
minor, a charge as to the cost of 
his maintenance is properly omitted 
where he maintained himself.—Pat¬ 
terson V. Williams, Tex.Civ.App., 226 
S.W. 89. 

23. Tex.—Burlington-Rock Island R. 
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Co. V. Ellison, Civ.App., 134 S.W. 
2d 3(J6, error refused—Gulf States 
Utilities Co. v. Dillon, Civ.App., 112 
S.W. 2d 752. 

Once having entered the field of 
exclusion, the court is under a duty 
to exclude all improper items which, 
on the face of the record, might be 
considered by the jury in estimating 
damages.—Gillette Motor Transport 
V. Blair, Tex.Civ.App., 136 S.W.2d 
656, error dismissed, judgment cor¬ 
rect. 

24. Tex.—Gillette Motor Transport 
V. Blair, supra. 

25. Mo.—^White v. National Lead 
Co., App., 99 S.W.2d 535—Troxell 

V. De Shon, App., 279 S.W. 438. 

17 C.J. p 1315 note 76. 

26. Colo.—Denver, etc., R. Co. v. 
Gunning, 80 P. 727, 33 Colo. 280. 

Ill.—Rautman v. Chicago Cons. 

Tract. Co., 156 Ill.App. 457. 

Kan.—Union Pac. R. Co. v. Dunden, 
14 P. 501, 36 Kan. 1. 

27. Ill.—Crawford v, Zachary, 235 
Ill.App. 122. 

Ky.—High Gravity Oil Co. v. Row’s 
Adm'r, 270 S.W. 53, 207 Ky. 823. 
S.D.—^Kelly v. Hollingsworth, 181 N- 

W. 959, 962, 44 S.D. 23, Quoting 

Corpus Juris. 

Wis.—Bump V. Voights, 249 N.W. 

508, 212 Wis. 256. 

17 C.J. p 1315 note 79. 

Particular instruction held errone¬ 
ous 

An instruction that the jury might 
assess the damage at whatever sura 
they may deem proper, not to ex¬ 
ceed a certain sum.—Smith v. Ozark 
Water Mills Co.. Mo.App., 238 S.W. 
573—Stookey v. St. Louis-San Fran¬ 
cisco Ry. Co., 236 S.W. 426, 209 Mo. 
App. 33. 

28. Ark.—Chicago, R. I. & P. Ry. 
Co. V. Jenkins, 40 S.W.2d 439, 183 
Ark. 1071. 

Mo.—Morton v. Southwestern Tele¬ 
graph & Telephone Co., 217 S.W. 
831, 280 Mo. 360—Cole v. Long, 
227 S.W. 903, 207 Mo.App. 528. 

17 C.J. p 1316 note 80. 

Particular instruction held not er-* 
roneous 

In the absence of a request for a 
more specific instruction, an instruc¬ 
tion authorizing recovery for that 
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also erroneous which is confusing or misleading, 
or allows a double recovery,or which ignores ag¬ 
gravating and mitigating circumstances which the 
jury are authorized by statute to consider,^! or 
which invades the province of the jury.^2 

Defining terms. The court should properly de¬ 
fine and explain expressions of a technical nature 
when such expressions are used in instructions as 
to damages.^^ The meaning of ordinary words and 
phrases used in a usual and conventional sense, how¬ 
ever, need not be explained.^^ 

Tending to influence amount. It is erroneous to 
use language in an instruction which might influence 
the jury to render a verdict for the full amount of 
damages allowed,^® or to require the jury to meas¬ 
ure the damages by certain mathematical calcula¬ 


tions,particularly where there is no basis for any 
such calculations,^^ or to use language tending in 
any way to increase the amount.It is not ordina¬ 
rily regarded as error, however, to charge that the 
verdict must not exceed the amount claimed and 
where the statute fixes the maximum amount of re¬ 
covery the court may, and ordinarily should, limit 
the recovery to that amount.'^® proper case it 

has been held that the court may weigh the evi¬ 
dence and instruct the jury as to the maximum 
amount of damages plaintiff may recover under the 
evidence.^l 

(2) Conformity to Pleadings and Evidence 

Instructions as to damages must conform to the 
pleadings and be applicable to the evidence. 

Instructions as to damages must conform to the 
pleadings^^ and be applicable to the evidence.^^ 


sum which would he fair and rea¬ 
sonable compensation for all dam- 
ag-es sustained by plaintiff as a di¬ 
rect and proximate result of defend¬ 
ant’s negligence, is not erroneous. 
—^Avery v. Collins, 157 So. 695, 171 
Miss. 636, motion overruled 158 So. 
552, 171 Miss. 636—Gulf Refining 

Co. V. Miller, 121 So. 482, 153 Miss. 
741. 

2^. B.C.—Globe Furniture Co. v. 
Gately, 279 F. 1005, 51 App.D.C. 
367. 

17 C.J. p 1316 note 81. 

Xustmctions held not misleading 
Cal.—Cossi V. Southern Pac. Co., 293 
P. 663, 110 Cal.App. 110. 

Conn.—Demonde v. Targett, 115 A. 
470, 97 Conn. 59. 

Mo.—Hancock v. Kansas City Ter¬ 
minal Ry. Co., 100 S.W.2d 570, 339 
Mo. 1237—Sing V. St. Louis-San 
Francisco Ry. Co., 30 S.'W.2d 37 
—^Bybee v. Dunham, App., 198 S. 
W. 190. 

Ohio.—Ochsner v. Cincinnati Trac¬ 
tion Co., 16 Ohio App. 204, af¬ 
firmed 140 N.B. 644, 107 Ohio St. 

33. 

Wis.—^Asmhs v. Gams, 244 N.W. 581, 
209 Wis. 201. 

30. Instruction held to allow double 
recovery 

An instruction to find such lump 
sum as would be reasonable com¬ 
pensation for the deceased child’s 
life expectancy, and in addition a 
reasonable compensation for the val¬ 
ue of his services during minority, 
allows a double recovery for such, 
services, as the expectancy of life 
is calculated from the date of death, 
and would include such services.— 
Hines v. Moore, 87 So. 1* 124 Miss, 
500. 

Instructions held not to allow dou¬ 
ble recovery 

Tex.—^Wells v. Henderson,Civ.App., 
78 S.W.2d 683, error refused— 
Baker v- Harmon, Civ.App., 254 S. 


W. 517—Houston Electric Co. v. 
Flattery, Civ.App., 217 S.W. 950. 
31. Mo.—^Nichols v. Winfrey, 79 
Mo. 544. 

17 C.J. p 1316 note 82. 

32y Instruction held not erroneous 
as invading province of jury.—Thor 

V. City and County of San Francisco, 
34 P.2d 1056, 140 Cal.App. 64. 

33. The term “pecuniary injury” 
should be defined,—Bump v. Voights, 
249 N.W. 508, 212 Wis. 256. 

Instruction defining “actual dam¬ 
ages” held erroneous.—^Fort Worth 
Elevators Co. v. Russell, 70 S.W.2d 
397, 123 Tex. 128, reversing. Civ. 
App., 28 S.W.2d 320. 

34. Tex.—Jones v. Hester, Civ.App., 
16 S.W.2d 399. 

Wis.—Bump V. Voights, 249 N.W. 
508, 212 Wis. 256. 

35. III.—Chicago, etc., R. Co. v. 
Austin, 69 Ill. 426. 

17 C.J. p 1316 note Sff. 

36. U.S.—^Louisville & N. R. Co. v. 
Holloway, 38 S.Ct. 379, 246 U.S. 
525, 62 L.Bd. 867, affirming Louis¬ 
ville & N. R. Co. V. Holloway’s 
Adm’r, 181 S.W. 1126, 168 Ky. 262. 

17 C.J. p 1316 note 86. 

37. Ohio.—Ochsner v. Cincinnati 
Traction Co., 16 Ohio App. 204> 
affirmed 140 N.B. 644, 107 Ohio 
St. 33. 

38. XJ.S,—^New York, C. & St. L. R. 
Co. V. Niebel, Ohio, 214 F. 952, 131 
C.C.A. 248, 

17 C.J. p 1316 note 87. 

39. Ill.—See Brautigan v. Union 
Overall Laundry & Supply Co., 211 
Ill-App. 356. 

Mo.—Merb v. St, Louis Merchants’ 
Bridge Terminal Ry. Co., 252 S. 
W. 370. 

W. Va.—Looney v. Norfolk & W. Ry. 
Co., 135 S.E. 262, 102 W.Va. 40, 48 
A.L.R. 806, rehearing denifed 137 
S.E. 756, 102 W.Va, 40^ 48 A.L.R. 
806, 


Instruction held not erroneous as 

permitting jury to allow more than 
amount sued for.—Lukin v. Marvel, 
259 N.W. 782, 219 Iowa 773. 

40. Ill,—Streeter v. Humrichouse, 
261 Ill.App. 556. 

Mo.—Martin v. St. Louis-San Fran¬ 
cisco Ry. Co,, 258 S.W. 1023, 302 
Mo. 506. 

Instructions held not erroneous 

(1) In general.—Jamison v. Kan¬ 
sas City, 17 S.W.2d 621, 223 Mo.App, 
684. 

(2) Instruction that ten thousand 
dollars need not be limit of recov¬ 
ery against joint tort-feasors.—Nu¬ 
gent V. Boston Consol. Gas Co., 130 
N.E. 488, 238 Mass, 221. 

41. Cal.—Applegate v. Sorral, 294 
P. 27, 110 CaLApp. 544. 

42. Ga.—Blue’s Truck Line v. Har¬ 
well, 194 S.E. 399, 57 Ga.App. 136, 
reversed on other grounds Har¬ 
well v. Blue’s Truck Line, 199 S. 
E, 739, 187 Ga. 78, mandate con¬ 
formed to Blue’s Truck Line' v. 
Harwell, 200 S.E. 500, 69 Ga.App. 
306. 

Mo.—^Beckner v. Kansas City Rys. 
Co., App., 232 S.W. 745—^Martin v,. 
St. Louis-San Francisco Ry. Co., 
App., 227 S.W. 129, judgment anci 
opinion quashed on other grounds 
State ex rel. St. Louis-San Fran¬ 
cisco Ry. Co. V. Reynolds, 233 S. 
W. 219, 289 Mo.. 479. 
lustructiou sustained 

Where the petition sought recov¬ 
ery only for loss pf. decedent’s sup¬ 
port and companionship, an instruc¬ 
tion authorizing an award of such 
sum as would justly compensate the 
widow for stll pecuniary loss sus¬ 
tained is hot erroneous as broaden¬ 
ing the damages sought under the 
petition.—Steger v. Meehan, Mo., 63 
S.W.2d 109. 

43. Ga.—Blue's Truck Line v. Har¬ 
well, 194 S.E. 399, 57 Ga.App. 136, 
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According'ly an instruction is erroneous which au¬ 
thorizes the jury to consider as an element of dam¬ 
ages a matter which is not alleged as such,44 or is 
not supported by the'evidence.45 

(3) Requests for Instructions 

In accordance with general rules, a properly request¬ 
ed instruction on a material matter concerning damages 
must be given where not covered by other instructions. 


As in other civil actions, it is error to refuse a 
properly requested instruction on a material mat¬ 
ter concerning damages which is not sufficiently 
covered by other instructions given.4^ It is not 
error, however, to refuse a requested instruction on 
matters already substantially covered by other in- 
structions,47 or to refuse instructions which, as 
applied to the facts in the case, fail tg state the 
law correctly,4S or which permit the jury to in¬ 
dulge in speculation,49 or are misleading^^ or are 


reversed on other grounds Harwell 

V. Blue's Truck Line, 199 S.E. 739, 
187 Ga. 78, mandate conformed to 
Blue’s Truck Line v. Harwell, 200 
S.E. 500, 59 Ga.App, 305. 

Iowa.—Bennett v. Atchison, T. & S. 
F. Ry. Co., 183 N.W. 424, 191 Iowa 
1333. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d' 397, 20 Tenn. 
App. 1. 

Wash.—Maciejczak v. Bartell, 60 P. 

2d 31, 187 Wash. 113. 

Instractious sustained 

(1) In general. 

Ga.—Western & A. R. R. v. Town¬ 
send, 135 S.E. 439, 36 Ga.App. 70. 
Mich.—^Anderson v. Lavelle, 280 N. 

W. 729, 285 Mich. 194—^Newell v. 
Ritter, 256 N.W. 464. 268 Mich. 
405. 

Mo.—Smyth v. Hertz Driv-Ur-Self 
Stations, App., 93 S.W.2d 56—^Katz 
V. North Kansas City Development 
Co., 14 S.W.2d 701, 223 Mo.App. 
606. 

Tex.—Lang Floral & Nursery Co. v. 
Webb, Civ.App., 253 S.W. 929. 

(2) Instruction to base damages 
on present cash value of future pe¬ 
cuniary benefits. 

Ga-—Western & A. R. R. v. Loch- 
ridge, 152 S.E. 474, 170 Ga. 208, 
affirming 146 S.E. 776, 39 Ga.App. 
246, and certiorari denied 50 S.Ct. 
461, 281 U.S. 762, 74 L.Ed. 1171. 
Mo.—^Lorton v. Missouri Pac. R. Co., 
267 S.W. 385, 306 Mo. 125. 

44. Ark.—St. Louis; etc., R. Co. v. 
Gibson, 155 S.W. 510, 107 

431. 

17 C.J. p 1316 note 83, 

45. Cal.—Zeller v. Reid, 101 P.2d 
730, 38 Cal.App.2d 622, 

Fla.—Fuller v. Darnell, 129 So. 915, 
100 Fla. 773, 74 A.L.R. 1. 

Miss.—Gulf «& S. I. R. Co. v. Sim¬ 
mons, 117 So. 345, 150 Miss. 506. 
Neb.—Dow V. Legg, 231 N.W. 747, 
120 Neb. 271, 74 A.L.R. 5. 

17 C.J. p 1316 note 84. 

llvidence held to wa^rrant iuftruc- 
tion authorizing cbhsideration of 
particular elements: 

(1) Mental or physical suffering 
of deceased. 

Ark.—Missouri Pac. R., Co. v, Miller, 
41 S.W.2d 971, 184 Ark. 61, cer¬ 
tiorari denied 52 210, 284 U. 

■ S. 688, 76 L.Ed. 580—St. Louis- 


San Francisco Ry. Co. v. Pear¬ 
son, 281 S.W. 910, 170 Ark. 842, 
certiorari denied 47 S.Ct. lOl, 273 

U. S. 711, 71 L.Ed. 853. 

Mass.—Choicener v. Walters Amuse¬ 
ment Agency, 168 N.B. 918, 269 
Mass. 341. 

Mich.—^Anderson v. Lavelle, 280 N. 
W. 729, 285 Mich. 194—Hanna v. 
McClave. 263 N.W. 742, 273 Mich. 
571. 

(2) Loss of services-—Gulf, C- & 
S. F. Ry. Co. V. Ballew, Tex.Com. 
App., 66 S.W. 2d 659, reversing. Civ. 
App., 39 S.W.2d 180. 

(3) Loss of support. 

Ill.—Mugaviro v. Chicago, B. & Q. R. 

Co., 239 IlLApp. 544. 

Okl.—Foster v. Higginbotham, 97 P. 
2d 63. 

(4) Loss of prospective education 
and training. 

Tex.—Fort Worth & D. C. Ry. Co. 

V. - Stovall, Civ.App., 272 S.W. 594, 
certiorari denied 46 S.Ct. 356, 270 
U.S. 660, 70 L.Ed. 786. 

Wash.—^Aronson v. City of Everett, 
239 P. 1011, 136 Wash. $12. 

46. Ky.—^Louisville & N. R. Co. v. 
Thompson's Adm'r, 288 S.W. 761, 
217 Ky. 21. 

Miss.—Avery v. Collins, 157 So. 696, 
171 Miss. 636, motion overruled 
•158 So. 552, 171 Miss. 636. 

N.Y.—^Kessler v. Philadelphia Rural 
Transit Co., 263 N.Y.S. 265, 238 
App.Div. 146—^Erickson v. Bork, 
232 N.Y.S. 379, 225 App.Div. 188. 
Ohio.—Wartik v. Miller, 194 N.E. 

433, 48 Ohio App. 494. 

S.C.—Gilliam v. Southefn Ry. Co., 
93 S.E. 865, 108 S.C. 195. 

Wis.—Bump V. Voights, 249 N.W. 
508, 2X2 Wis. 256—Prange v- 

Rognstad. 236 N.W. 650, 205 Wis. 
62. 

Requested Instructions erroneously 
refused 

(1) Instruction that profits are 
not tp be taken as the measure of 
damages.—Illinois Cent. R. Co. v. 
Humphries, l64 ^o. 22, 102 A.L.R. 
549. 

(2) Instruction that damages for 
death be ascertained on basis of 
present value. , 

XJ.g._Gulf, C. & S. P. Ry. Co. V. 
Moser, 48 S.Ct. 49. 275. U.S. 133, 
72 L.Ed. 200, reversing, Civ.App., 
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277 S.W. 732, set aside 4 SW.2d 
1118, and certiorari granted 46 S. 
Ct. 489, 271 U.S. 655, 70 L.Ed. 
1135. 

Neb.—Sheean v. Hines, 184 N.W. 
934, 107 Neb. 36—Sweat v. Hines, 
184 N.W. 927, 107 Neb. 1. 

Tenn.—Nashville, C- & St. L. Ry. 
V. Hines. 94 S.W.2d 397, 20 Tenn. 
App. 1. 

(3) Instruction as to method of 
ascertaining present cash value of 
future contributions.—Mobile & O. 
R. Co. V. Williams, 121 So. 722. 219 
Ala. 238. 

(4) Instruction that jury could not 
award damages for grief of parents 
over loss of son.—^Humphreys v. 
Ash, 6 A.2d 436, 90 N.H. 223. 

(5) Instruction that, even if one 
parent were negligent, the other was 
entitled to one-half of the amount to 
which both parents would ordinarily 
be entitled.—^Fisher v. J. H. Sheri¬ 
dan Co., 189 S.E. 356, 182 S.C. 316, 
108 A.L.R. 981. 

(6) Instruction authorizing Jury 
to consider the possibility of remar¬ 
riage of decedent's wife.—Sipes v. 
Michigan Cent. R. Co., 204 N.W. 84, 
231 Mich. 404. 

47. Ala.—^Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

Mo.—^Byram v. East St. Louis Ry. 
Co., App., 39 S.W.2d 375, 

48. Ala.—^Mobile & O. R. Co. v. Wil¬ 
liams, 147 So. 819, 226 Ala. 541, 
certiorari denied 54 S.Ct. 71, 290 
U.S. 655, 78 L.Ed. 568—Birming¬ 
ham Belt R. Co. V. Hendrix, HO 
So. 312, 215 Ala. 285, certiorari de¬ 
nied 47 S.Ct. 472, 273 U.S. 758, 71 
L.Ed. 877. 

Ark.—^Faulkner v. Faulkner, 57 S.W. 

2d 818, 186 Ark. 1082. 

Conn,—Reilly v. Antonio Pepe Co., 
*143 A. 568, 108 Conn. 436. 

Ind.—Jackson v. Record, 5 N.E.2d 
897, 211 Ind. 141. 

Miss.—Gulf Refining Co. v. Miller, 
121 So. 482, 153 Minn. 741. 

Ohio.—Smith v. Cushman Motor De¬ 
livery Co.. 6 N.E.2d 694, 54 Ohio 
App. 99. 

49. Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 139 So. 337, 224 Ala. 1^5, 

50., Ala.—^Lewis v. Wallace,. 82 So. 
127, 203 Ala. 113. 
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on immaterial or unessential matters, or on matters jury as to damages should properly instruct it on 
not in issue.5^ such subjects as the mitigation of damages^^ ^nd 

the reduction of damages for future injuries to 
(4) Instructions as to Particular Matters present value.53 

Where appropriate, the court should properly instruct 

the jury on the mitigation of damages, the reduction of Where the mental Or physical suffering of de¬ 
damages for future injuries to their present worth, the tr a i j- i r i 

life expectancy of deceased or his beneficiaries, the use ceased, the medical Or funeral expenses in- 
of mortality tables, and other particular matters. curred,^^ Or the loss of decedent’s society,care, in- 

Where appropriate, the court in instructing the struction, nurture, or training,^'^ are proper elements 


P.C.—Globe Furniture Co. v. Gate- 
ly, 279 P. 1005, 51 App.D.C. 367. 

51- U.S,—Clinchfield. R. Co. v. 

Dunn, C.C.A.Tenn., 40 P.2d 586, 74 
A.L.R. 1276, certiorari denied 51 
S.Ct 34, 28’2 XJ.S. 860, 75 L.Ed. 
761. 

Mo.—Byram v. East St. Louis Ry. 

Co., App., 39 S.W.2d 376. 

Matters of commoxL knowledgfe 
Refusal of instruction furnishing 
jury a guide to determine present 
cash value of decedent's life was not 
erroneous, where it told them only 
what as men of common sense, they 
knew already, that a present cash 
value of a future fixed sum is a dis¬ 
counted value.—Chesapeake & O. N. 
Ry. Co. V. Adams, 269 S.W. 1009, 
207 Ky. 668. 

52. The instruction should not au¬ 
thorize the consideration of improp¬ 
er elements in the mitigation of 
damages, such as the receipt by 
plaintiff of proceeds from an insur¬ 
ance policy on the life of deceased. 
—Kline v. Thornton, 200 A. 88, 331 
Pa. 71. 

Instructions held proper or sufacient 

(1) Instruction authorizing consid¬ 
eration of subsequent marriage of 
decedent’s spouse.—Bangor & A. R. 
Co. V. Jones, C.C.A.Me., 36 F.2d 886. 

(2) Instruction as to effect of 
separate recovery obtained in prior 
action instituted by decedent.— 
Blackwell v. American Film Co., 209 
P. 999, 189 Cal. 689. 

53. Necessity and propriety of in¬ 
structions 

(1) Under some statutes, particu¬ 
larly the Federal Employers' Liabili¬ 
ty Act, an instruction on the meas¬ 
ure of damages should limit the 
amount of recovery to the present 
cash value of the future benefits of 
which the beneficiaries are deprived. 
Fla.—Florida Dairies Co. v. Rogers, 
161 So. 85, 119 Fla. 451—Florida 
East Coast Ry. Co. v. Toung, 140 
So. 467, 104 Fla. 541. 

Ill.—^Kennedy v. Ross, 213 IlhApp. 

< 446. 

Neb.—Sweat V. Hines, 184 N.W. 927, 
107 Neb. 1. 

Ohio.—Liberty Highway Co, v. Cal¬ 
lahan, 157 N.E. 708, 24 Ohio App. 
374. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Floyd, 293 P. 250, 146 Okl. 
42, 77 A.L.R. 1431. 


Tex.—^Hines v. Kelley, Com.App., 252 
S.W. 1033, reversing, Civ.App., 226 
S.W. 493—City of Nacogdoches v. 
Wise, Civ.App., 300 S.W. 949. 

(2) Furthermore, such instruction 
should state what is meant by the 
term "present cash value” or "pres¬ 
ent worth.”—Humphreys v. Ash, 6 A, 
2d 436, 90 N.H. 223. 

(3) Under some statutes, such as 
the Federal Employers’ Liability Act, 
however, an instruction prescribing 
a formula for ascertaining present 
value should not be given.—Louis¬ 
ville & N. R. Co. V. Wingo's Adm’x, 
281 S.W. 170, 213 Ky. 336. 

(4) Under other statutes where 
the jury is authorized to use an an¬ 
nuity table in reducing the gross val¬ 
ue of decedent’s life to its present 
value, and such table contains six 
and seven per cent interest columns, 
the court should instruct the jury 
to use the latter.—Bunch v. McLes- 
key, 161 S.E. 128, 173 Ga. 545, re¬ 
versing 155 S.E. 536, 42 Ga.App. 139, 
and vacated 161 S.E. 382, 44 Ga.App. 
268 . 

Instructions held not erroneous 

(1) In general. 

Cal.—^Wong Kit v. Crescent Cream¬ 
ery Co., 262 P. 481, 87 Cal.App. 
563. 

Tex.—International-Great Northern 
R. Co. V. Acker, Civ.App,, 128 S.W. 
2d 506, error dismissed, judgment 
correct. 

(2) Instructions as to the method 

of ascertaining present value.—^West¬ 
ern & A. R. R. V. Gray, 157 S.E, 482, 
172 Ga. 286,'appeal dismissed 51 S. 
Ct. 654, 282;. U.S. 811, 75 L.Ed. 1428— 
Western & A. R. R. v. Bennett, 171 
S.E. 187, 47 G-a.App. 629—Western 
& A. R. R. V. Townsend, 135 S.E. 439, 
36 Ga.App, 70—Yellow Cab Co. v. 
Echols, 121 S.E. 247, 31 Ga.App. 

493. 

(3) An instruction failing to speci¬ 
fy the rate of discount.—Roussin v. 
Blood, N.H., 10 A.2d 224. 

(4) Instructions held not objec¬ 
tionable as failing to limit the 
amount of recovery to the present 
cash value of the future benefits of 
which the beneficiaries were de¬ 
prived. 

Ga.—^Western & A. R. R. v. Gray, 
supra—Western & A. R. R. v. Ben¬ 
nett, supra. 

Tex.—St. Louis Southwestern Ry. 

1232 


Co. of Texas v. Bishop, Civ.App., 
291 S.W. 343. 

Utah.—^Ward v. Denver & R. G. W. 

R. Co., 85 P.2d 837, 96 Utah 564. 

(5) An instruction authorizing re¬ 
covery for such an amount as will 
fairly and reasonably compensate the 
beneficiary for the loss of pecuniary 
benefits he might reasonably have 
received but for decedent's death 
does not imply that the verdict 
should be for the aggregate of the 
several benefits payable at different 
times, without making any allow¬ 
ance for the fact that the whole 
amount of the verdict would be 
presently paid at one time.—Louis¬ 
ville N. R. Co. V. Holloway, 38 S. 
Ct. 379, 246 U.S. 525, 62 L.Ed. 867, 
affirming Louisville & N. R. Co. v. 
Holloway’s Adm’r, 181 S.W. 1126, 168 
Ky. 262. 

Instruction held not prejudicial 
as unintelligible.—Birmingham Belt 
R. Co. V. Hendrix, 110 So. 312, 215 
Ala. 285, certiorari denied 47 S.Ct. 
472, 273 U.S. 758, 71 L.Ed, 877. 

54. Instructions held proper or not 
erroneous 

Ala.—Louisville & N. R. Co. v. Por¬ 
ter, 87 So. 288, 205 Ala. 131. 

Mass.—Barney v. Magenis, 135 N.E. 

• 142, 241 Mass. 268. 

Instructions held erroneous 
Wis.—Prange v. Rognstad, 236 N.W. 
650, 205 Wis. 62. 

55. Instructions held proper or not 
erroneous 

Mo.—Berry v. St. Louis-San Francis¬ 
co Ry. Co., 26 S.W.2d 988, 324 Mo. 
775, certiorari denied St. Louis- 
San Francisco Ry. Co. v. Berry, 50 

S. Ct. 464, 281 U.S. 765, 74 L.Ed. 
1173. 

56. The term “value,” which is 
what a thing will sell for, or what it 
may be purchased for, does not con¬ 
vey the idea of compensation and 
is not suitable for use as a measure 
of damages for loss of society and 
cbmpanionship.—Hoffman v. Labut- 
zke, Wis., 289 N.W. 652. 

57. Instructions held proper or not 
erroneous 

U.S.—Maryland Casualty Co. v. Al¬ 
ford, C.C.AOkl., ill F.2d 388, af¬ 
firming, D.C., Alford V. McConnell, 
27 F.Supp. 176. 

Ala.—Alabama Great Southern R. Co. 
V. Cornett, 106 So. 242, 214 Ala. 
23. 
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for the consideration of the jury in computing the 
damag’es, the court should fully and correctly in¬ 
struct the jury thereon. Where, however, particu¬ 
lar elements are improper to be considered the court 
may properly exclude such elements from the jury’s 
consideration,and in some jurisdictions the court 
should expressly exclude the elements of grief, loss 
of society, and mental pain and anguishes where 
the measure of damages as submitted is otherwise 
broad enough to include such elements.^^^ 

Expectancy of life of deceased and beneficiaries 
in general If the life expectancy of deceased, or 
the beneficiary, or both, is a matter to be considered 
by the jury in assessing damages, the court should 
properly charge with respect thereto.^i Where the 
life expectancy of both decedent and the beneficiary 
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must be considered, an instruction basing the meas¬ 
ure of damages solely on the life expectancy of one 
is erroneous,unless that one has the shorter life 
expectancy®^ or the life expectancy of each is sub¬ 
stantially the same;®^ but where the beneficiary’s 
life expectancy need not be considered by the jury 
it is proper to base the instruction solely on de¬ 
cedent’s expectancy,®® and where the beneficiary’s 
expectancy is not a proper element to be considered 
an instruction authorizing its consideration is, of 
course, erroneous.®® 

Use of mortality tables. Whenever mortality or 
expectancy tables are introduced, the court should 
properly instruct the jury concerning the use of and 
weight which should be accorded such evidence.®'^ 


Isr.C. —Horton v. Seaboard Air Line 
Ry. Co., 95 S.E. 883, 175 N.C. 472, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Horton, 39 S.Ct. 8, 248 

U. S. 553, 63 L.Ed. 418, and dis¬ 
missed 40 S.Ct. 180, 251 U.S. 566, 
64 L.Ed. 417. 

Ohio.—New York, C. & St. L. R.- Co. 

V. Aigler, 10 Ohio App. 195. 
Wash.—Aronson v. City bf Everett, 

239 P. 1011, 136 Wash. 312. 
Instruction held erroneous for 
failure to limit children's recovery 
to their minority.—Mobile & O. R. 
Co. V. Williams, 147 So. 819, 226 Ala. 
541, certiorari denied 54 S.Ct. 71, 
290 U,S.'655i 78 L.Ed. 568. 

58. Mass.—Grould v. Boston & M. R. 

R. , 184 N.E. 449, 282 Mass. 160. 
Instructions excludingf particular 

elements held proper 

(1) Mental or physical suffering: 
of deceased.—Cunningham v. Spang¬ 
ler, 186 A. 173, 123 Pa.Super. 151. 

(2) Mental suffering of bene¬ 
ficiaries. 

N.J.—Cooper v. Endress Motors, 8 
A.2d 382, 123 N.J.Law 290. 

Pa.—Cunningham v. Spangler, su¬ 
pra. 

(3) Funeral expenses.—Gaus v. 
Pennsylvania R. Co., 10 N.E.2d 636, 
56 Ohio App. 299. 

58. Tex.—^Hines v. Kelley, Com. 
App., 252 S.W. 1033, reversing, iCiv. 
App., 226 S.W. 493—Hemsell v. 
Summers, Civ.App., 138 S.W.2d 865 
—Port Worth & Denver City Ry. 
Co. V. Bozeman, Civ.App., 135 S. 

W. 2d 275, error dismissed, judg¬ 
ment correct—Burlington-Rock Is¬ 
land R. Co. V. Ellison, Civ.App., 
134 SW.2d 306, error dismissed— 
Worsham-Buick Co. v. Isaacs, Civ. 
App., 56 S.W.2d 288, conforming to 
answers 51 S.W.2d 277, 121 Tex. 
587, 86 ‘A.L.R. 232, and reversed 
on other grounds 87, S.W.2d 252, 
126 Tex. 546—St. Louis, S. F. & 
T. Ry. Co. V. Houze, Civ.App., 28 

S. W.2d 866. 
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Zustructiou held sufdcieut 
Tex.—Davis v. Hill, Civ.App., 291 S. 
W. 681, affirmed, Com.App., 298 S. 
W. 526. 

60, Tex.—Gillette Motor Transport 
V. Blair, Civ.App., 136 S.W.2d 656, 
error dismissed, judgment correct. 

61. Ga.—^Davis v. Thompson, 119 S. 
E. 222, 30 Ga.App. 650. 

Iowa.—Hart Hinkley, 247 N.W. 
258, 215 Iowa 915. 

Mo.—Hunt V. Chicago, B. & Q. R. 
Co., 259 S.AV. 481, 303 Mo. 107— 
Heath v, Salisbury Home Tele¬ 
phone Co., App., 27 S.W.2d 31, af¬ 
firmed 33 S.W.2d 118, 326 Mo. 875. 
N.Y.—^Keenan v. Lawyers Mortgage 
•Co., 300 N.Y.S. 1207, 165 Misc. 869, 
reversed on other grounds 5 N.Y.S. 
2d 18, 254 App.Div. 348, affirmed 
19 N.E.2d 925, 280 N.Y. 525. 

No definite figure indicating life 
expectancy should be used by the 
court.—Mobile & O. R. Co. v. Wil¬ 
liams, 121 So. 722, 219 .Ala. 238. 

Failure to introduce in evidence 
mortality tables held not to render 
instructions erroneous. 

Cal.—Wong Kit v. Crescent Cream¬ 
ery Co., 262 P. 481, 87 Cal.App. 
563. 

Mo.—Siberell v. St. Louis-San Fran¬ 
cisco Ry. Co., 9 S.W.2d 912, 320 
Mo. 916. 

Instruction held erroneous 

Instruction authorizing jury to 
assume that life of deceased hus¬ 
band would continue during life¬ 
time of plaintiff, who had much 
longer life expectancy.—Coughman 
V. Harman, 26 P.2d 851, 135 Cal.App. 
49. 

Absence of evidence as to beneficia- 
ry’s life expectancy 

Where evidence in wife's action 
for husband’s death did not disclose 
wife’s life expectancy or justify in¬ 
ference that her life expectancy was 
less than that of her husband, fail¬ 
ure to charge that, if wife's ex¬ 
pectancy was less than husband’s 
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she could recover only for period 
covered by her expectancy, held not 
error.—Atlantic Coast Line R. Co. 
V. McDonald, 179 S.E. 185, 50 Ga. 
App. 856, certiorari denied 56 S.Ct. 
143, 296 U.S. 621, 80 L.Ed. 441. 

62. Iowa.—Bennett v. Atchison, T. 
& S. F. Ry. Co., 183 N.W. 424, 191 
Iowa 1333. 

Mo.—Stevens v. Kansas City Light 
& Power Co., 208 S.W. 630, 200 Mo. 
App. 651. 

Where the beueficiarry’s life ex¬ 
pectancy is the shorter, it is errone¬ 
ous to base the measure of damages 
solely on decedent's life expectancy. 
—Lofty V. Lynch-McDonald Const. 
Co., 256 S.W. S3, 215 Mo.App. 163— 
McCord V. Schaff, 216 S.W. S20, 279 
Mo. 558. 

63. Mo,—Stottle v. Chicago, R. I. & 
P. Ry. Co., 18 S.W.2d 433, cer¬ 
tiorari denied Chicago, R. I. & 
P. Ry. Co. V. Stottle, 50 S.Ct. 38, 
280 U.S. 589, 74 L.Ed- 638—Mor¬ 
row V. Missouri Gas & Electric 
Service Co., 286 S.W. 106, 315 Mo. 
367. 

64. WTiere wife’s age was thirty- 
seven and husband’s forty-four years 

at the time of his death, an instruc¬ 
tion not specifically directing that in 
estimating prospective damages 
jury should consider probable dura¬ 
tion of joint lives of wife and hus¬ 
band, was not erroneous, in view of 
the small disparity in age.—Zink v. 
State, 104 A. 264, 132 Md. 670. 

65. Mo.—Simpson v- St. Louis-San 
Francisco Ry. Co., 70 S.W.2d 904, 
334 Mo. 1126. 

66 . Pa.—Raskus v. Allegheny Val¬ 
ley St. Ry, Co., 153 A, 117, 302 Pa, 
34. 

67. Minn.—-Paine v. Gamble Stores, 
279 N.W. 257, 202 Minn. 462, 116 
A.L.R. 407. 

lustructious held uot erroneous 

(1) In general. 



90 


DEATH 


25 C.J.S. 


Accordingly the jury should be informed that such 
evidence is not conclusive®* and should be consid¬ 
ered in connection with all the other evidence in the 
case bearing upon the question of life expectancy.®® 

(5) Exemplary or Punitive Damages 

Where appropriate, proper instructions should be 
given v/ith respect to the recovery of exemplary or puni¬ 
tive damages. 

Instructions concerning a recovery of exemplary 
or punitive damages should clearly and correctly 
state the conditions under which such damages are 
authorized^® and the basis upon which they are to 
be estimated.'^^ Such instructions should not be 
confusing or misleading,should not unduly com¬ 


ment upon detached portions of the evidence,^3 a.nd 
should be confined to, and in conformity with, the 
issues raised by the pleadings and evidence.'^^ 

§ 91 . Verdict, Findings, and Judgment 

a. Verdict and findings 

b. Judgment 

a. Verdict and Findings 

The rules governing verdicts and findings In civil 
action’s generally apply in actions for wrongful death. 

The rules which govern verdicts in civil actions 
generally apply in an action for death by wrongful 
actIn accordance with these rules the verdict 


Cal.—Brown v. Beck, 220 P. 14, 63 
CaLApp. 686. 

Oa.—Pollard v. Gorman, 182 S.E. 
678, 52 Ga.App. 127—Atlantic 

Coast Line R. Co. v. McDonald, 
179 S.E. 185, 50 Ga.App. 856, cer¬ 
tiorari denied 56 S.Ct. 143, 296 XJ. 
S. 621, 80 L.Ed. 441—Western & 
A. R. Co. V. Jarrett, 96 S.E. 17, 
22 Ga.App. 313. 

Utah.—^Ward v. Denver & R. G. W. 

R. Co,. 85 P.2d 837, 96 Utah 564. 

(2) As confusing* or misleading.— 

.Central of Georgia Ry. Co. v. Bar¬ 
nett, 134 S.E. 126, 35 Ga.App. 528. 

66 * Iowa.—^Droullard v. Rudolph, 
223 N.W. 100, 207 Iowa 367. 

Mo.—Stevens v. Kansas City Light 
& Power Co., 208 S.W. 630, 200 
Mo.App. 651. 

Instruction, held proper 

K. C.—McClamroch v. Colonial Ice 
Co., 6 S.E.2d 850, 217 N.C. 106. 

69. Fla.—Florida East Coast Ry. 
Co. V. Young, 140 So. 467, 104 Fla. 
541. 

Ky.—^Louisville & N. R. Co. v. 
Thompson's Adm'r, 288 S.W. 761, 
217 Ky. 21. 

Mo.—Steyens v. Kansas City Light 
& Power Co.. 208 S-W. 630, 200 
Mo.App. 651. 

Neb.—Fisher v. Trester, 229 N.W. 
901, 119 Neb. 529. 

TO. Ky.—Southern R. Co. v. Barr, 65 

S. W. 900, 21 Ky.L. 1615. 

Instruction held proper or not er¬ 
roneous 

Instruction that jury might award 
exemplary damage's in their discre¬ 
tion if the evidence shows gross lieg- 
ligence.—Illinois Cent. R. Co. v. Out- 
land, 170 S.W. 48, 160 Ky. 714—Lou¬ 
isville, etc., R. Co. v. Kelly, 38 S.W. 
852, 40 S.W. 452, 100 Ky. 421, 19 Ky. 

L, 69. 

71. Definite directloiis and limita¬ 
tions for the assessment of punitive 
damages should be given to the jtiry. 
—Mobile Light & Railroad Co. v. 
Nicholas, 167 So. 298, 232 Ala. 213. 


Instructions held proper or not er¬ 
roneous 

Ala.—Southern Ry. Co. v. Sherrill, 
167 So. 731, 232 Ala. 184. 

Ga.—Southern Ry. Co. v. Harper, 123 
S.E. 154, 32 Ga.App. 267. 

Pecuniary loss as basis of recovery 

(1) Where the recovery allowed 
under a statute is a penalty, it is 
error to instruct the jury to assess 
plaintiff’s recovery at a sum that 
would compensate hjm for his pe¬ 
cuniary loss.—Treadway v. United 
Rys. Co. of St. Louis, 253 S.W. 1037, 
300 Mo. 156—^Finley v. Wells, Mo. 
App., 14 S.W.2d 475—Pedigo v. St. 
Louis-San Francisco Ry. Co., 299 S. 
W. 110, 220 Mo.App. 1175—Ervin v. 
St. Louis, etc., R. Co., 139 S.W. 498, 
158 Mo.App. 1—Childress v. South¬ 
west Missouri R. Co., 126 S.W. 169, 
141 Mo.App. 667. 

(2) But it is not erroneous under 
such a statute to charge that plain¬ 
tiff’s pecuniary loss may be consid¬ 
ered in the assessment of the pen¬ 
alty.—Toeneboehn v. St. Louis-San 
Francisco R. Co., 298 S.W. 795, 317 
Mo. 1096—Ward v. Missouri Pac. Ry. 
Co., 277 S.W. 908, 311 Mo. 92. 

(3) This is so even though the 
matter of plaintiff’s pecuniary loss is 
not specially pleaded.—^Hinds v. Chi¬ 
cago, B. & Q. R. Co., Mo.App., 85 S. 
W.2d 165. 

I (4) The word “penalty” rather 
than the word “damages” should be 
used in instructions as to the re¬ 
covery under such a statute.—^Tread¬ 
way V. United Rys. Co. of St. Louis, 
253 1037, 300 Mo' 156. 

C&) Th® niere fact that the term 
‘‘damages’’ is used, however, is not 
necessarily reversible error.—Mc¬ 
Daniel V. Davis, Mo.,, 268 S.W. 710. 

72. Ala.—Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 2i3. 

Instrotctiou held not confusing or' 
misleading 

Mo.—rUole y. Long, 227‘ S.W. 903, 
207 Mo.App. 528'. 
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73. Mo.—Williams v. Excayating & 
Foundation Co., 93 S.W.2d 123, 230 
Mo.App. 973. 

74. Tex.—Fort Worth Elevators Co. 
V. Russell, 70 S.W.2d 397, 123 Tex! 
128, reversing, Civ.App., 28 S.W,2d 
320. 

But it has been held not erroneous 
to give an instruction to consider 
defendant's worth in determining the 
amount of punitive damages even 
though no testimony was introduced 
as to his worth.—Leppard v. South¬ 
ern Ry. Co., 177 S.E. 129, 174 S.C. 
237. 

Instructions as to consideration of 
aggravating circumstances 

(1) An instruction authorizing the 
jury to consider, in assessing dam¬ 
ages, aggravating circumstances at¬ 
tending defendant’s negligence is 
proper notwithstanding failure of 
the petition to plead such circum¬ 
stances,—Long v. Kansas City, C. C. 
& St. X Ry. Co., Mo.App., 258 S.W. 
747—Bloomcamp vl Missouri Pac. R. 
Co., 236 S.W. 388, 208 Mo.App. 464. 

(2) In particular cases such in¬ 
structions have been held warranted 
by the evidence.—Treadway v. Unit¬ 
ed Rys. Co. of St. Louis, Mo., 282 S. 
W. 441—Williams v. Excavating & 
Foundation Co., 93 S.W.2d 123, 230 
Mo.App. 973. 

(3) They have also been held not 
broader than the pleadings.—Tread¬ 
way V. United Rys. Co. of St. Louis, 
supra. 

(4) An instruction prohibiting the 
consideration of such circumstances 
is not erroneous where they are nei¬ 
ther pleaded nor proved.—Oliver v. 
Morgan, Mo., 73 S*W.2d 993. 

75. Ark.-p-Sinclalr Refining Co. v. 
Hen(^erson, 122 S.W.2d 580, 197 
Ark. 319. 

17 C.X p 1317 note 90. 

Apportioning damages see su^ra § 
37.^ ' ' , .r' 

Instruotiug jury as to permissible 
verdicts ” ' 

In death action wherein sole Issue 
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should be in proper formas and must be sustained 
by the pleadings and evidence. !„ an action to 
recover for the suffering endured before death and 
the death itself, the jury are required under some 
statutes,78 but not under others,79 to specify in 
their verdict the amount awarded in respect of 
each. 

SpBcidl findings in general. Special verdicts or 
special finding’s in an action for death by wrongful 
act are ordinarily governed by the rules which ap¬ 
ply to such verdicts or findings in other civil ac- 
tions.80 jn accordance with these rules, a special 
verdict or finding must contain a finding of every 
ultimate fact necessary to a recovery,and must 
be responsive to the issues raised by the pleadings 
and evidence.82 Special findings must not be in¬ 
consistent with each other.S3 Where a special 
finding based on ultimate, and not mere probative, 
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facts is inconsistent with the general verdict, the 
former will control, and the court should render 
judgment accordingly,^^ but unless a special find¬ 
ing is directly in conflict with the general verdict 
the general verdict must stand.^^ 

Ponder to require special findings. In some ju¬ 
risdictions it is within the discretion of the court 
whether it will direct the jury to make special 
findings of fact.^® It is improper to require spe¬ 
cial findings upon issues not supported by any evi¬ 
dence,or upon questions not covering the en¬ 
tire issue,ss or upon questions which could not 
well be answered without danger of confusion.^^ 
It is also not proper to require the jury to itemize 
a separate amount for each element of damage,^^ 
but where such itemization is required, and the 
findings thereon conflict with the general verdict, 
the latter will control. 31 


for jury was amount of damages, if 
any, to whiCh plaintiff was entitled, 
instruction that jury could bring in 
verdict of no cause of action was not 
error.—Anderson v. Lavelle, 280 N. 
W. 729, 285 Mich. 194. 

Joint verdict 

In action for death at railroad 
crossing, instruction authorizing ver¬ 
dict against railroad company and 
engineer was not erroneous, on 
ground that Rev.St.l919 § 4218, does 
not authorize joint judgment, in view 
of fact that action was based on § 
4217, providing that person, having 
right of action for death of another 
through negligence of servant, may 
at his option bring suit jointly 
against master and servant, or sev¬ 
erally against either.—Rawie v. Chi¬ 
cago, B. & Q. R. Co., 274 S.W. 1031, 
310 Mo. 72. 

76. Verdict for “damages’* rather 
than “penalty” 

Where the sum to be recovered is 
a penalty, the mere fact that the 
sum fixed hy the jury is by them 
called “damages” instead of a “pen¬ 
alty” does not infect the verdict 
with a fatal infirmity.—Rawie v. 
Chicago, B. & Q. R. Co., 274 S.W. 
1031, 310 Mo. 72. 

77. Tenn.—Dennie v. Isler, 8 Tenn. 

App. 1. 

Tex,—St. Louis, S. P. & T. Ry. Co. 

V. Jlouze, Civ.App., 28 S.W.2d 865. 

Verdict in excess of amount 
claimed in pleadings cannot be sus¬ 
tained.—^International, etc,, R. Co. v. 
McDonald,, 12 S.W. 860, 75 Tex. 41— 
17 C.J- P 1317 note 91. 

Confining verdict to loss shown 

Where all children , of deceased 
sue for his death fewer than 

that number have been damaged, 
the verdict must be confined to the 
loss shown hy those damaged even 
though the verdict and distribution 


' of the amount, under the statute, 
must be made among all the chil¬ 
dren.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa, 523—Deardorff v. Metz- 
ler, 53 York Leg.Rec., Pa., 17. 

78. Mass.—Beauvais v. Springfield 
Institute for Savings, 20 N.E.’2d 
957, 124 A.L.R. 611. 

79. In an action tinder the Federal 
Employers’ Iiiahility Act, no sepa¬ 
rate specification is required. 

U.S.—^Kansas City Southern R. Co. 
v. Leslie, 35 S.Ct. 844, 238 U.S. 599, 
59 L.Ed. 1478, reversing 167 S.W. 
83, 112 Ark. 305, Ann.Cas.l915B 
834, 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Fontron Loan & Trust Co., 214 P. 
172, 89 Okl. 87. 

SO. Wis.—Sullivan v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 167 N.W. 
311, 167 Wis. 518, 

17 C.J. p 1317 note 96. 

Special findings as to contributory 
negligence 

Where the defense is that of con¬ 
tributory negligence by one or more 
of the beneficiaries, the proper prac¬ 
tice in some jurisdictions is to re¬ 
quire the jury to assess the value 
of the loss of the life to all the 
beneficiaries and hy special verdict 
determine who, if any, was guilty of 
contributory negligence.—^Peterson v. 
Anderson, 235 N.W: 534, 183 Minn. 
86 . 

. Finding held not erroneous as sub¬ 
ordinating question of contributory 
negligence.—Tracy v, Welch, 145 A. 
662, 109 Conn. 144. 

81. Ind.—^Alexandria Min., etc., Co. 

V. Irish, 44 N.E. 680, 16 In:d.App. 
534. 

Iowa.—^Engvall v. Des Moines City 
R. Co., 121 N.W. 12, 145 Iowa 560. 
, Finding held snfacient to negative 
contributory negligence.—Prazzini v. 
Cable, 300 P, 121, 114 Cal.App. 444. 
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82. Ind.—Alexandria Mm., etc., Co. 
V. Irish, 44 N.E. 680, 16 Ind.App. 
534. 

83. Cal.—Hartford v. Pacific Motor 
Trucking Co., 60 P.2d 476, 16 Cal. 
App.2d 378. 

17 C.J. p 1317 note 99. 

Specific findings control general 
findings in case of inconsistency.— 
Hupp V. Hardisty, 255 P. 32, 123 Kan. 
290. 

84. Kan.—Hupp v. Hardisty, supra. 
17 C.J. p 1317 note 1. 

85. Ind.—Gary Garage & Sales Co. 

V. People’s Co-op. State Bank, 155 
' N.E. 218, 85 Ind.App. 611. 

Kan.—Schaefer v. Arkansas Valley 
Interurban Ry. Co., 179 P. 323, 104 
Kan. 394, rehearing denied 181 P. 
118, 104 Kan. 740. 

W.Va.—State v. American Surety 
Co. of New York, 127 S.E. 919, 99 

W. Va. 123. 

17 C.J. p 1317 note 2. 

86 . Utah.—^Webb v. Denver, etc., R. 
Co., 24 P. 616, 7 Utah 17, 

17 CJ. p 1317 note 3. 

87. Ill.—Chicago, etc., R. CO. v. Jor¬ 
dan, 74 N.E. 452, 215 Ill. 390. 

Tex.—Texas-Louisiana Power Co. v. 
Bihl, Civ.App., 43 S.W.2d 294, re¬ 
versed on other grounds, Com.App., 
66 S.W.2d 672. 

88 . N.C.—^Watson v. Seaboard Air 
Line R. Co., 45 S.E. 555, 133 N.C. 
188 . 

17 C.J. p 1317 note 6, 

89. Iowa.—Engvall v. Des Moines, 
City R. Co., 121 N.W. 12, 145 Iowa 
560. 

90. Ind.—Southern Indiana R. Co. 
V. Moore, App., 71 N.E. 516. 

17 C.J. p 1317 note 7. 

91. Ind.—^Valparaiso Lighting Co. v. 
Tyler, 96 N.E. 768, 177 Ind, 278. 
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b. Judgment 

General rules apply to Judgments In actions for 
wrongful death. 

The rules governing judgments in civil actions 
generally apply in an action for wrongful death.^2 
In accordance with these rules the judgment must 
be supported by the findings in the case.^^ In 
some jurisdictions the judgment must be in a sum 
gross and inseparable and for the benefit of all the 
beneficiaries but in other jurisdictions the judg¬ 
ment should definitely state the amount recovered 
for each class of beneficiaries.^^ Under a statute 
providing for equal distribution among certain 
beneficiaries a judgment may be entered in favor 
of all the plaintiffs,^® but a judgment cannot be 
awarded plaintiffs jointly where one of them is 
not entitled to sue.^'^ Where separate and distinct 
causes of action are joined in one action, separate 
judgments may be proper.^^ 

§ 92. New Trial 

General rules apply to new trials In actions for 
wrongful death. 

The rules which govern new trials in civil ac¬ 
tions generally apply in an action for death by 
wrongful act.^® In accordance with these rules, 


the granting or refusal of a new trial ordinarily 
rests in the sound discretion of the trial court, 
which, however, must not be abused.^ 

§ 93. Appeal and Error 

The rules which govern an appeal in an action 
for wrongful death, being the same as those ap¬ 
plicable to other civil cases, are considered in Ap¬ 
peal and Error. Consult Pocket Parts for later 
cases, if any, not within such rules. 

§ 94. Costs 

statutory provisions govern the right to, and liability 
for, costs in a wrongful death action. 

Under some statutes plaintiff in an action for 
wrongful death is entitled to costs although he re¬ 
covers only nominal damages.2 Where either par¬ 
ty is entitled to costs a proper judgment therefor 
must be entered.^ 

Liability of decedenfs estate and personal repre¬ 
sentative, In an action by deceased's personal rep¬ 
resentative in his trust capacity under the statute 
for the wrongful death, deceased's estate is not 
liable for costs in case the action fails.^ So also 
under some statutes the personal representative 


92. Cal.—Thompson v. Dentman, 21 
P.2d 1009, 131 Cal.App. 680. 

Tex.—International-Great Northern 
R. Co. V. Lucas, Civ.App., 123 S.W. 
2d 760, error refused and certio¬ 
rari denied 60 S.Ct. 89, 308 U.S. 
573, 84 L.Ed, 481. 

17 C.J. p 1317 note 90. 

Judgment "by couseut 

A representative plaintiff may pre¬ 
sent to the court a stipulation for 
Judgment embodying a fair adjust¬ 
ment of the controversy, and, if ap¬ 
proved by the court with judgment 
accordingly, the parties and the dis¬ 
tributees will be bound,—Jeffries v. 
Farmers’* Union Co-op. Mercantile & 
Elevator Co., 176 P. 631, 102 Kan. 
811, 103 Kan, 786. 

93. Tex.—^West Texas Utilities Co. 
V. Pennington, Civ.App., 11 S.W.2d 
583, error dismissed. 

Piudiugs held sufficient to sustain 
judgment 

Cal.—Hartford v. Pacific Motor 
Trucking Co., 60 P.2d 476, 16 Cal. 
App.2d 378—Prazzini v. Cable, 300 
P. 121, 114 Cal.App. 444. 

94. Ind.—^Lindley v. Sink, 30 N.E. 
2d 456, superseding, App., 25 N.E. 
2d 668. 

Under the Federal Employers’ 
bility Act the Judgment may be for 
a gross amount.—Chafin v. Norfolk 
& W. Ry, Co., 93 S.E. 822, 80 W.Va. 
703. 


95. Recovery for decedent’s estate 
and next of kin 

Where decedent’s personal repre¬ 
sentative obtains a recovery for the 
benefit of decedent's estate and also 
a recovery for the benefit of the 
: widow and next of kin, the judgment 
should definitely state the amount of 
each recovery; the failure of such 
specification, however, does not de¬ 
prive the widow and next of kin 
of their rights in the fund recov¬ 
ered.—Adams v. Shell, 33 S,W.2d 
1107, 182 Ark. 959., 

96« Miss.—Poster v. Hicks, 46 So. 
533, 93 Miss. 219. 

97. Ill.—Willis Coal, etc., Co. v. 
Grizzell, 65 N.E. 74, 198 Ill. 313, 
reversing 100 Ill.App. 480. 

98. In action for conscious suffer- 
iug aud death 

The aim and intent of a statute 
authorizing the Joinder of a cause of 
action for conscious suffering with 
one for the death itself is best ac¬ 
complished by separate judgments 
on each cause of action.—Beauvais 
V. Springfield Institute for Savings, 
Mass., 20 N.E.2d 957, 124 A.L.R. 611. 

99. Erroneous charge held to re¬ 
quire new trial.—^Atlantic Coast Line 
R. Co. V. Solomon, 141 S.E. 917, 37 
GaApp. 737. 

1. Pa.—Hammaker v. Watts Tp., 71 
Pa Super. 554. 
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New trial held erroneously refused 

(1) In general.—Zielsdorf v. Grots- 
ky, 218 N.W. 186, 195 Wis. 253. ' 

(2) Where the verdict was grossly 
and palpably inadequate. 

Ill.—See Swengel v. Chicago, O. & 
P. Ry. Co., 208 Ill.App. 525. 

Pa.—Hammaker v. Watts Tp., 71 Pa. 
Super, 554. 

(3) Inadequate damages generally 
see infra § 117. 

2 . N.Y.—O’Connor v. Union R. Co., 
68 N.Y.S. 1056, 33 Misc. 728. 

17 C.J. p 1318 note 22. 

3. Ill.—Joy V. Chicago, B. & Q. R. 
Co., 183 Ill.App. 92, aflarmed 105 
N.E. 330, 263 Ill. 465. 

4. Ind.—Smith v. Cleveland, C., C. 
& St. L. R. Co., 117 N.E. 534, 67 
Ind.App. 397, superseding 115 N.E. 
603. 

Where an administrator sued for 
wrongful death for the exclusive 
benefit of decedent’s widow, as au¬ 
thorized by Burns St.Annot.l908 § 
285, and a judgment was rendered 
against him for costs, such judgment 
was not a lien on the assets of de¬ 
cedent’s estate, but was against 
plaintiff suing as administrator.— 
Brooks V. Muncie & P. Traction Co., 
95 N.E. 1006, 176 Ind. ‘298. 

Where action must be "brought bj 
administrator he is liable for costs 
—Laubscher v. Pay, D.C.Ohio, 197 P 
879. 
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cannot be held personally liable,5 notwithstanding ered as a trustee for the benefit of the heirs or 
deceased has left no property from which the costs next of kin of the deceased, and is personally lia- 
can be obtained,® unless the representative acted ble for costs, and the judgment against him for 
in bad faith in bringing or conducting the suit.^ costs should be de bonis propriis, and not de bonis 
Under other statutes the representative is consid- intestatis.® 

K. DAMAGES AND PENALTIES 


§ 95. Compensatory Damages Generally 

As a general rule in most jurisdictions, but not in 
all, compensatory damages for wrongful death must be 
limited strictly to the pecuniary loss to the beneficiaries, 
but under statutes entirely punitive in nature damages 
are fixed with reference to the defendant’s culpability, 
and the pecuniary loss is not to be considered. 

Subject to certain exceptions hereinafter con¬ 
sidered, in actions brought under Lord CampbelFs 
Act, and under other statutes, which ]ike Lord 
Campbeirs Act create a new cause of action, the 


general rule in most jurisdictions,^ but not in all,^*^ 
is that the damages must be limited strictly to the 
pecuniary loss to the beneficiaries caused by the 
WTongful death. This is the rule under the Fed¬ 
eral Employers’ Liability Act.^^ Compensatory 
damages are the same whether defendant has been 
guilty of ordinary negligence or of gross negli¬ 
gence.^^ Under statutes entirely punitive in na¬ 
ture the pecuniary loss is not to be considered, and 
the damages are fixed not by way of compensa- 
Won but with reference to defendant’s culpability.^^ 


5. Ill—Pope 

V. 

Osborne, 

182 

Ill. 

App. 659. 
Ind.—Evans 

V. 

Newland, 

34 

Ind. 

112. 





Costs cannot 

be 

recovered 

against 


personal representative 
N.J.—Ellis V. Pennsylvania R. Co., 
101 A. 415, 90 N.J.Law 349. af¬ 
firmed 106 A. 890, 91 N.J.Law 686 
—^Kinney v. Central R. Co., 34 N.J. 
Law 273. 

Ind.—Evans v. Newland, 34 Ind. 

112 . 

■7. N.Y,—Rutherford v. Madrid, 28 
N.Y.S. 545, 77 Hun 545. 

17 C.J. p 1318 note 26, 

'8. Ala.—Hicks v. Barrett, 40 Ala. 
291. 

U.S.—The City of Rome, D.C.N. 
Y., 48 F.2d 333. 

.Cal.—Rahe v. "Western Union Tele¬ 
graph Co., 244 P. 1077, 198 Cal. 
290—Powers v. Sutherland Auto 
Stage Co., 213 P. 494, 190 Cal. 
487—In re Riccomi’s Estate, 197 P. 
97, 185 Cal. 458, 14 A.L.R. 509— 
Duclos V. Tashjian, 90 P.2d 140, 
32 Cal.App.2d 444—Zeller v. Reid, 
79 P.2d 449, 26 Cal.App.2d 4’21— 
Setsuko Nitta v. Haslam, 33 P.2d 
678, 138 Cal.App. 736—Gallentine v. 
Fierro, 294 P. 59, 110 Cal.App. 345 
—Bowen v, Kizirian, 287 P. 670, 
105 Cal.App. 286—Griffey v. Pacific 
Electric Ry, Co., 209 P. 45. 58 Cal. 
App. 509—McManus v. Red Sal¬ 
mon Canning Co., 173 P. 1112, 37 
Cal.App. 133. 

Fla.— W. B, Harfoeson Lumber Co. v. 
Anderson, 136 So. 557, 102 Fla. 
731. 

Hawaii.—Young Honolulu Con¬ 

struction & Bjaying Co., 34 Hawaii 
426. 

.Ill—Wilcox V. Bierd, 162 N.E. 170, 
330 III 571—BrackBtt v. Builders' 
Lumber JJhApp. 107. 


Kan.—Pattrick v. Riggs, 84 P.2d 840, 
148 Kan. 741—Hendrix v. Board | 
of Com’rs of Wy.andotte County, I 
245 P. 1052, 121 Kan. 85. 

Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284 
—^Carrier v. Bornstein, 1 A.2d 219, 
136 Me. 1. 

Neb.—Ensor v. Compton, 194 N.W. { 
458, 110 Neb. 522, 

N.J.—Klemann v. Atlantic City R.! 

Co.. 135 A. 664, 5 N.J.Misc. 133. 
N.Y.—Gaccione v. State, 18 N.Y.S.2d 
161, 173 Misc. 367—Dimitroff v. 
State, 13 N.Y.S.2d 458, 171 Misc. i 
635—Austin v. Wood, 275 N.Y.S. 
710, 153 Misc. 7191 ‘ 

N.C—Carpenter v. Asheville Power 
& Light Co., 131 S.E. 400, 191 N. 
C. 130. 

Okl—Blunt V. Chicago, R. I. & P. 

R. Co., 173 P. 656, 70 Okl 149. 

Pa.—^Milyak v. Philadelphia Rural 

Transit Co., 150 A. 622, 300 Pa. 
457—Regan v. Davis, 138 A. 751, 
290 Pa, 167, 54 A.L.R. 1073—Dear- 
dorff V. Metzler, 53 York Leg.Rec. 
17. 

Tex.—Gulf States Utilities Co. v. 
Dillon, Civ.App., 112 S.W.2d 752 
—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, er¬ 
ror dismissed—Bilbo v. Lewis, 
Civ.App., 45 S.W.2d 653, error dis¬ 
missed—Wichita Falls, R. & F. W. 
Ry. Co. V. Crawford, Civ.App., 19 

S. W.2d 166, error dismissed. 

Vt.—Allen V. Moore, 199 A. 257, 109 

Vt. 405. 

Wash.—Castner v. Tacoma Gas & 
Fuel Co., 212 P. 283, 123 Wash. 
236, modified on other grounds 
219 P. 12, 126 Wash. 657. 

Wis.—Prange v. Rognstad, 236 N. 
W. 650, 205 Wis. 62—^Keasler v. 
Milwaukee Electric Ry. & Light 
Co., 217 N.W, 687, 195 Wis. 108. 
17 C.J. p 1318 note 30. 
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Valuation in dollars and cents 

A “pecuniary loss or damage” 
within statute allowing damages for 
death is a material one, susceptible 
of valuation in dollars and cents.— 
Carrier v. Bornstein, 1 A.2d 219, 136 
Me. 1. 

Alabama Employers’ Liability Act 
Damages recoverable by adminis¬ 
trator under the Alabama Employ¬ 
ers’ Liability Act are purely com¬ 
pensatory.—Thomas Furnace Co. v. 
Carroll, 85 So. 455, 204 Ala. 263. 
Effect of legislative fiat 
Mere legislative fiat could not au¬ 
thorize father to recover compensa¬ 
tory damages, for death of minor 
daughter, ^yhich in his personal or 
representative capacity he never 
sustained.—^Fuller v. Darnell, 129 
So. 915, 100 Fla. 773, 74 A.L.R. 1. 

10. S.C.»—Mishoe v. Atlantic Coast 
Line R Co., 197 S.E. 97, 186 SC, 
402—Barksdale v. Seaboard Air 
Line R Co., 56 S.E. 906, 76 S.C. 
183. 

11 . Ga,—^Louisville & N. R. Co. v. 
Rudder, 147 S.E^. 795, 39 Ga.App. 
513—^Atlantic Coast Line R. Co. v. 
Solomon, 141 S.E. 917, 37 Ga.App. 
737. 

La.—Simmons v. Louisiana Ry, & 
Nav. Co., 96 So. 12, 153 La. 405— 
Barnes v. Red River & G. R. R., 
128 So. 724, 14 La.App. 188. 

N.C.—Gerow v. Seaboard Air Line 
Ry. Co., 123 S.E. 473, 188 N-G. 76. 
Okl—Missouri, K. & T, Ry. Co. v. 

Lenahan, 206 P. 233, 85 Okl 290, 
S.C.—Gilliam v. Southern Ry. Co., 
93 S.E. 865, 108 S.C. 195. 

Tenn.—Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d 397, 20 Tenn. 
App. 1. 

12. Wis.—^Zurn v. Whatley, 251 N. 
W. 435, 213 Wis. 365. 

i 13. Ala.—^Louisville & N. R, Co. v. 
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§ 95 

Where the statute is considered penal so far as 
to fix the amount of recovery at not less than a cer¬ 
tain sum, but remedial and compensatory as to 
anything recovered in excess of that amount, evi¬ 
dence of pecuniary damages is competent.^^ 

The apportionment of damages between bene¬ 
ficiaries is considered in § 37 supra. What law 
governs is considered in § 28 supra. 

§ 96. Nominal Damages 

In most jurisdictions, although not in all, where it 
appears that the defendant was at fault but no actual 
pecuniary damage to plaintiff has been shown, nominal 
(iamages may be recovered. Only nominal damages are 
recoverable if na actual damages are shown and the 
circumstances do not warrant the imposition of punitive 
damages, but not If a substantial loss has been sus¬ 
tained. 

According to the general current of American 
authority, where it appears in a statutory action 
for death that the death was caused by defendant’s 
negligence, nominal damages may be recovered, 
although no actual pecuniary damage* has been 
shown,but in some states the rule is otherwise.!® 
Only nominal damages can be recovered where the 
question of pecuniary loss is purely a matter of 
speculation or conjecture;!^ where no actual dam¬ 


ages or reasonable expectation of pecuniary benefit 
to the beneficiaries is shown and the circumstances 
do not warrant the imposition of punitive dam¬ 
ages ;!® or where the action is brought under the 
statute for the benefit of designated beneficiaries 
and it appears that there are no beneficiaries or dis¬ 
tributees,!^ hut it is only where there are no distrib¬ 
utees of decedent’s estate to whose benefit the re¬ 
covery would inure that it will be limited to nominal 
damages.20 On the other hand, where there is any 
evidence of substantial loss, the recovery should 
not be limited to nominal damages,2! and this is so 
although the exact amount of contribution by de¬ 
ceased is not shown.2^ 

Effect of contributory negligence. In accord¬ 
ance with well-settled principles governing all 
classes of actions based on negligence, negligence 
of deceased will ordinarily bar a recovery of all 
damages,’ nominal or otherwise,^® unless the statute 
on which the action is based expressly or implied¬ 
ly provides otherwise. 

§ 97. Exemplary or Punitive Damages and 
Penalties 

Exemplary or punitive damages are not recoverable 
unless expressly or impliedly authorized by statute. Un- 


Davis, 181 So. 695. 236 Ala. 191-- 
Southern Ky. Co. v. Sherrill, 167 
So. 731, 232 Ala. 184—Harris v. 
Wright, 14.4 So. 834, 225 Ala. 627 
—Faulkner v. Gilchrist, 143 So, 
803, 225 Ala. 391—^Alabama Power 
Co. V. Talmadge, 93 So. 548, 207 
Ala. 86, error dismissed 42 S.Ct. 
463, 259 U.S. 575, 66 Lr.Ed. 1071— 
Louisville & N. R. Co. v. Cross, 
88 So. 908, 205 Ala. 626—Gulf 

States Steel Co. v. Jones, 85 So. 
264, 204 Ala. 48, 

Mass.—Oliveria v. Oliveria, 25 N.'E. 
2d 766—O’Connor v. Benson Coal 
Co., 16 N.E.2d 636, 301 Mass. 145 
—^Macchiaroli v. Howell, 200 N.E. 
905, 294 Mass. 144—^Porter v. Sor- 
ell, 182 N.E. 837, 280 Mass. 457, 
85 A.L.R. 1159—Sullivan v. Hus- 
tis, 130 N.E. 247, 237 Mass. 441, 
15 A.L,R. 1360. 

17 C.J. p 1321 notes 37, 39, p 1331 
note 48. 

aSttormity of wrong 

In assessing punitive damages, 
jury should consider enprmity of 
wrdng and necessity of preventing 
similar wrongs.—A^obfle Light & 
Railroad Co. v, Nicholas, 167 So. 298, 
232 Ala. 213. 

14w Mo.—Boyd V. Missouri Pac. R. 
Co., 155 S.W. 13, 249 Mo. 110, Ann. 
Cas.l914D 37. 

15. U.S.—American R. Co. 6f Porto 
Rico V. Santiago, C.G.A.Porto RicO, 
9 P.2d 753. 


Mass.—Battany v. Wall, 122 N.E. 
168, 232 Mass. 138. 

Miss.—Young v. Columbus & G. Ry. 
Co., 147 So. 342, 165 Miss. 287. 

Pa.—Rice v. Erie R. Co., 114 A. 640, 
271 Pa. 180. 

Tenn.—Yellow Cab Co. v. Maloof, 3 
Tenn.App. 11. 

17 C.J. p 1323 note 60. 

IS. Vt.—^Woodcock's Adm’r v. Hal- 
lock, 127 A. 380, 98 Vt. 284. 

17 C.J. p 1322 note 58. 

17. N.D.—Scherer v. Schlaberg, 122 
N.W. 1000, 18 N.D. 421, 24 L.R.A., 
N.S., 520. 

17 C.J. p 1323 note 61. 

18. Fla.—Marianna & B. R. Co. v. 
May, 91 So. 553, 83 Fla. 524. 

Ill.—Wilcpx V. Bierd, 162 N.E. 170, 
330 Ill. 5.71—Rost V. F. H. Noble 
& Co., 147 N.E. 258, 316 Ill. 357, 
reversing 232 IlLApp. 430—Fran- 
ko V. Crosby, 278 Ill.App. 416. 

La.—^Poindexter; V. Service Cab Co., 
App., 161 So. 40. 

Miss.—Yazoo & M. V. R. Co. ,v. Bar- 
ringei*, 103 So. 86, 87, 138 Miss. 
296, citing Corpus Juris. 

17 C.J. p 1323 note 62. 

19. ‘Ala.—James vl Richmond, etc., 
R. Co., 9 So. 33^, 92 Ala. 231. 

20- Ala.—^Alabama Co. v. Brown, 
92 So. 490, 207 Ala. 18. 

17 C.J. p 1323 note 64. 

21. U.S.—Southern Ry. Co. v. Mil- 

i ler, C.C.A.Va., . 2'67 F. 376, certio¬ 
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rari denied 41 S.Ct. 15, 254 U.S. 
646, 65 L.Ed. 455. 

Cal.—Gilmore v. Los Angeles Ry. 
Corporation, 295 P. 41, 211 Cal. 
192—Duclos V. Tashjian, 90 P,2d 
140, 32 Cal.App.2d 444. 

Ill.—Franko v. Crosby, 278 HI.App. 
416. 

Ind.—Thompson v. Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 152, 
82 A.L.R. 1413. 

Mo.—Parsons v. Missouri Pac. Ry. 
Co., 6 S.W. 464, 94 Mo. 286—Stein- 
metz v. Saathoif, App., 84 S.W.2d 
437—Steinmetz v. Saathoff, App., 
84 S.W.2d 434. 

N.Y.-—Spataro v. State, 3 N.Y.S.2d 
737, 166 Misc. 418. 

Ohio.—Cincinnati Traction Co. v. 
Beebe, 21 Ohio Cir.Ct., N.S., 513, 
affirmed 91 Ohio St. 418, 12 Ohio 
L.R. 390. 

Or,—Gabrielspn v. Dixpn, 291 P. 494, 
133 Or. 567. 

Pa.—Hammaker v. Watts Tp., 71 Pa.. 
Super. 554. 

17 C.J. p 1323 npte 65. 

22, HI.—Ohio, etc., R. Co. v. Wang-^ 
elin, 43 Ill.App. 324, affirmed 38 
N.E. 760, 162 Ill. 138. 

23. Mo.—Smelser v. Missouri, K. 
& T. R- Co., 170 S.W. 1124, 262 Mo*. 
25. 

24j. Tenn.—Tennessee Cent. R. Co.. 
V. Binkley, 153 S.W. 59, 127 Tenn.. 
77. 

17 C.J. p 1324 note 69 [a]. 
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<ler statutes penal In character the entire recovery is re- 
yarded as punitive. 

Exemplary damages are not recoverable under 
Lord Campbell’s Act^s or under like statutes which 
provide for or contemplate only a recovery of 
compensatory damages for a pecuniary loss ;26 
exemplary damages may be recovered under stat¬ 
utes which expressly or impliedly so authorize.^? 
In any event exemplary damages should be allowed 
only where the facts shown bring the case clearly 
within the provisions of the statute or the general 


§ 97 

principles authorizing the allowance of damages of 
this character,although it is unnecessary that 
plaintiff’s right thereto be established by any par¬ 
ticular fact if all the facts considered together 
show such right.29 Generally, there can be no re¬ 
covery of exemplary damages unless actual dam¬ 
ages are proved,^^ ^tnd the amount of exemplary 
damages must be reasonably proportioned to the 
actual damages found.^^ In several jurisdictions 
the statutes are penal in character and the entire 
recovery is regarded as punitive.^^ 


25. Ga.—Engle v. Pinch, 13S S.E. 

868, 165 Ga. 131, answers con¬ 

formed to 140 S.E. 632, 37 Ga.App. 
389. 

Miss.—Illinois Cent. R. Co. v. Ful¬ 
ler, 63 So. 265. 106 Miss. 65. 

26. Fla.—Florida East Coast Ry. 
Co. V. McRoberts, 149 So. 631, 111 
Fla. 278, 94 A.L.R. 376. 

Iowa.—Boyle v, Bornholtz, 275 N.W. 
479, 224 Iowa 90. 

Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284 
—Carrier v. Bornstein, 1 A.2d 219, 
136 Me. 1. 

K.D.—Hyyti v. Smith, 272 N.W. 747, 
67 N.D. 425. 

Wash.—Skidmore v. City of Seattle, 
244 P. 545, 138 Wash. 340. 

Wis.—Prange v. Rognstad, 236 N. 

W. 650, 205 Wis. 62. 

17 C.J. p 1321 note 42. 

Tederal Employers’ Eialbility Act 
No exemplary damages are al¬ 
lowed under the Federal Employers’ 
Liability Act,—Crecelius v. Chicago, 
M. & St, P. Ry. Co., 223 S.W. 413, 
284 Mo. 26. 

In G-eorgla 

(1) The statute is substantially 
the same as Lord Campbell’s Act 
and punitive damages are not re¬ 
coverable thereunder.—^Engle v. 
Finch, 139 S.E. 868, 165 Ga. 131, an¬ 
swers conformed tb 140 S.E. 632, 37 
Ga.App, 389. 

(2) However, it has been held 

that even though the statute is com¬ 
pensatory as to plaintiff it is a pun¬ 
ishment inflicted on defendant for 
his negligent or wrongful conduct. 
—Savannah Electric Co. v. Bell, 53 
S.E. 109, 124 Ga. 663--Pollard v. 

Kent, 200 S.E. 542, 59 Ga.App. 118. 

(3) And in an action by a mother 
for the death of her child the al¬ 
legations of the petition were held 
sufficient to show actual and puni¬ 
tive , damages.—City Ice Delivery 
Co. v. Turley, 160 S.E. 517, 44 Ga. 
App. 32. 

27. Ark.—Chicago Mill & Lumber 
Co. V. Bryeans, 209 S.W. 69, 137 

. Ark. 341. 

Cal.—Myers v. City and County of, 
San Francisco, 42 Cal. 2l5. • 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97^ 186 S.C. 402— 


Carter v. Seaboard Air Line Ry. 
Co., 104 S.E. 186, 114 S.C. 5l7. 

S.D.—Moberg v. Scott, 175 N.W. 
559, 42 S.D. 372. 

Tex.—Morton Salt Co. v. Wells, 70 
S.W.2d 409, 123 Tex. 151, affirm¬ 
ing. Civ.App., 35 S.W.2d 454—Fort 
Worth Elevators Co. v. Russell, 
70 S.W.2d 397, 123 Tex. 128, re¬ 
versing, Civ.App., 28 S.W.2d 320 
—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, er¬ 
ror dismissed—Chronister Lum¬ 
ber Co. V. Williams, Civ.App., 28 
S.W.2d • 844, conforming to answer 
to certified questions 288 S.W. 402, 
116 Tex. 207. 

W.Ya.—Turner v. Norfolk & W. R. 

Co., 22 S.E. 83, 40 W.Va. 675. 

17 C.J. p 1321 notes 43-48, p 1322 
note 52. 

A constitutional provision that 
“wherever the death of a person 
shall result from an injury inflicted 
by negligence or wrongful act, then 
in every such case damages may be 
recovered for such death from the 
corporations or persons, so causing 
the same” will authorize recovery of 
punitive, as well as compensatory, 
damages.—Louisville & N. R. Co. 
V. Kelly, 38 S.W. 852, 40 S.W. 452, 
100 Ky. 421, 429, 19 Ky.L. 69. 

Effect of Workmen’s Compensation 
Act 

In accordance with express statu¬ 
tory provisions, exemplary damages 
may be recovered in addition to pay¬ 
ments under the state Workmen's 
Compensation Act,—Chronister Lum¬ 
ber Co. V, Williams, Civ.App., 28 
S.W.2d 844, conforming to answer to 
certified questions 288 S.W. 402, 116 
Tex, 207. 

28. Tenn.—Garis v. Eberling, 71 S. 

'W,2d 215, 18 Tenn.App. 1. 

Tex.—Southwestern Sewer Co. v. 
Cross, Civ.App., 93 S.W,2d 202— 
Holland v. Adams, Civ.App., 227 
S.W. 512. 

17 C.J. p 1322 note 60. 

Statutory enumeration of persons 
entitled. 

Persons not within the class enu¬ 
merated in the statute cannot re¬ 
cover exemplary damages.—Smith v. 
Farrington, Civ.App., ,8 S.W.2d 317, 
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conforming to answer to certified 
questions 6 S.W.2d 736, 117 Tex, 459. 

29. S.C.—Lundy v. Southern Bell 
Tel. & Tel. Co., 72 S.E. 558, 90 S. 
C. 25. 

30. Tex.—Fort Worth Elevators 
Co. V. Russell, 70 S.W.2d 397, 123 
Tex. 128, reversing, Civ.App., 28 
S.W.2d 320—Jenney v. Jackson, 
Civ.App., 46 S.W.2d 418—Wilson 
V. Brown, Civ.App., 154 S.W. 322. 

17 C.J. p 1322 note 54. 

Representative of estate 

One recovering as representative 
of the estate who has suffered no 
actual damage himself under the 
death statute is not entitled to re¬ 
cover exemplary damages.—Jenney 
V. Jackson, Tex.Civ.App., 46 S.W.2d 
418. 

31. Tex.—Fort Worth Elevators 
Co. v. Russell, 70 S.W.2d 397, 123 
Tex. 128, reversing, Civ.App., 28 
S.W.2d 320. 

32* XJ.S.—^U. S. Cast Iron Pipe & 
Foundry Co. v. Sullivan, C.C.A. 
Ala., 3 F.2d 794, certiorari denied 
45 S.Ct. 514, 268 IT.S. 696, 69 L. 
Ed. 1162. 

Ala.—^Louisville & N. R. Co, v. Da¬ 
vis, 181 So. 695, 236 Ala. 191— 
Southern Ry. Co. v. Sherrill, 167 
So. 731, 232 Ala. 184~McWhor- 

ter Transfer Co. v. Peek, 167 So. 
291, 232 Ala. 143—Hampton v. 

Roberson, 163 So, 644, 231 Ala. 55 
—Parke v. Dennard, 118 So. 396, 
218 Ala. 209—^Renfroe v. Collins 
& Co., 78 So. 395, 201 Ala. 489. 

17 C.J. p 1322 note 52 [a], [b]. 

In Missouri 

(1) The statute providing" for the 
forfeiture or payment as a penalty 
of from two thousand to ten thou¬ 
sand dollars, in the discretion of the 
jury, for death from negligence in 
the operation of railroad trains, etc., 
is purely penal, and in no sense 
compensatory.—Lackey v. United 
Rys. Co., 231 S.W. 956, 288 Mo. 120 
—Grier v* Kansas City, C. C. & St. 
J. Ry. Co., 228 S.W. 454, 286 Mo. 523, 
rehearing overruled 254 S.W. 359 
and affirmed Kansas City, C. C. & 
St. J. R. Co. V. Grier, 42 S-C*: 382, 
258 U.S. 610, 66 L.Ed. 789—Paulk 
1 V. Kansas City Rys. Co., App-, . 247 
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Under a statute or a constitutional provision ren¬ 
dering a corporation liable for exemplary dam¬ 
ages if g'uilty of willful or wanton misconduct, the 
willfulness or wantonness must be that of one rep¬ 
resenting the corporation in its corporate capacity 
and not as a mere agent or servant.^^ However, 
where the death is caused by the gross negligence 
of one in the performance of a corporation's non¬ 
delegable or absolute duty, the corporation is lia¬ 
ble for punitive damages regardless of the status 
of the agent or employee performing the services.^^ 

§ 98. Elements and Measure of Damages 

Only such damages as are contemplated by the stat¬ 
ute under which the action is brought can be recovered, 
and the statutory rules for assessing the damages must 
be followed- 

Only such damages as are contemplated by the 
statute under which the action is brought can be 
recovered,^^ and, so far as rules for assessing dam¬ 
ages are prescribed by statute, it is essential that 
these rules be followed.^® The compensatory dam¬ 
ages must be the natural and proximate conse¬ 


quence of the negligent or wrongful act.37 
enactment of a homicide statute does not change 
the entire theory of damages for personal injuries 
so as to impose a double penalty for death and for 
injury, and a recovery under a survival statute 
bars a recovery for the same elements of damage 
in an action under a death statute.^^ 

§ 99. - Amount Recoverable in Survival 

Action 

In a suit brought under a survival statute, the per¬ 
sonal representative is entitled and limited to the same 
damages that decedent could have recovered if he had 
lived. 

Where suit is brought under a survival statute, 
the personal representative is entitled to recover 
the* same damages that decedent could have recov¬ 
ered if he had lived,but he cannot recover any 
damages which decedent himself could not have 
recoveredand this is true whether the action 
was originally brought by decedent and revived by 
his administrator,^^ qj- brought in the first instance 
by the administrator.^^ According to some deci- 


S.W. 253—Pryor v. Payne, 244 S.W. 
369, 209 Mo.App. 7. 

(2) On this point the cases have 
been in disagreement and in a num¬ 
ber of cases the statute was held to 
be penal in part and compensatory 
in part.—State ex rel. Dunham v. 
Ellison, 213 S.W. 459, 27S Mo. 649, 
reversing Griggs v. Dunham, App., 
204 S.W. 573—Martin v. St Louis- 
San Francisco Ry. Co., App., 227 S. 

,W. 129, quashed on other grounds 
State ex rel. St. Louis-San Francisco 
Ry. Co. V. Reynolds, 233 S.W. 219, 
289 Mo. 479—Tibbels v. Chicago 
Great Western R. Co., App., 219 S. 
W. 109—Rollinson v. Lusk, 217 S. 
W. 328, 203 Mo.App. 31—McCullough 

V. W. H. Powell Dumber Co., 216 S. 

W. 803, 205 Mo.App. 15—Muller v. 
Harvey, 204 S.W. 926, 199 Mo.App. 
627—17 C-J. P 1322 note 52 [c]. 

(3) Although penal, the statute is 
intended incidentally to afford com¬ 
pensation for loss, and the penalty 
is substituted for the recovery of 
such damages as may be .sustained 
by reason of such death.—McDaniel 
V. Hines, 239 S.W. 471, .292 Mo. 401. 

(4) In assessing damages the ju¬ 
ry may consider the conduct of the 
negligent person beyond the mere 
finding of negligence, such as wheth¬ 
er the conduct which resulted in the 
death arose from mere inattention 
or was wanton, willful, or reckless. 
—Young V. St. Louis, I. M. & S. R: 
Co., 127 S.W. 19, 227 Mo. 307. 

33. U.S.—Bonner v. Texas Co., C. I 
C.A.Tex., 89 F.2d 291. 

Tex.—Fort Worth Elevators Co. v. I 
Russell, 70 S.W.2d 397, 123 Tex.' 


' 128, reversing, Civ.App., 28 S.W.2d 

320. 

Provision construed to protect socie¬ 
ty 

Constitutional provision for recov¬ 
ery of exemplary damages against 
corporation for gross negligence 
causing death should be construed 
so as to protect society effectively 
against violation of personal rights 
by corporations.—Fort Worth Ele¬ 
vators Co. V. Russell, supra. 

34. Tex.—^Morton Salt Co. v. Wells, 
70 S.W.2d 409, 123 Tex. 151, af¬ 
firming, Civ.App., 35 S.W.2d 454— 
Fort Worth Elevators Co. v. Rus¬ 
sell, 70 S.W.2d 397, 123 Tex. 128, 
reversing, Civ.App., 28 S.W.2d 320. 

35. Ala.—Lewis v. Wallace, 82 So. 
127, 203 Ala. 113. 

Cal.—Ure v. Maggio Bros. Co., 75 
P.2d 634, 24 Cal.App.2d 490. 

Ill.—Denton v. Midwest Dairy Prod¬ 
ucts Corporation, 1 N.E.2d 807, 
284 Ill.App. 279. 

Mass.—Conary v. Boston & M. R. R., 
147 N.E. 883, 252 Mass. 397— 

Charles v. Boston Elevated Ry. 
Co., 120 N.E. 69, 230 Mass. 534. 
Mo.—Dove v. Stafford, 91 S.W.2d 161, 
230 Mo.App. 241. 

Tenn.—Potts v. Leigh, 15 Tenn.App. 

1 . 

17 C.J. p 1324 note 76. 

36. Cal.—Ure v. Maggio Bros. Co., 
75 P.2d 534, 24 Cal.App.2d 490. 

17 C.J. p 1324 note 77. 

37* Tenn.—City of Nashville v. 
Reese, 197 S.^. 492, 138 Tenn. 471, 
L.R.A.1918B 349. 

38. Mass.—Neiss v. Burwen, 191 
N.E, 654, 287 Mass. 82. ‘ 
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35. Idaho.—Sprouse v. Magee, 269 
P. 993, 46 Idaho 622. 

Effect of Pennsylvania survival stat¬ 
ute 

As respects damages, the Penn¬ 
sylvania survival statutes are not 
intended to take away any rights 
granted to relatives by the death 
statutes.—Voelkel v. Bennet, D.C. 
Pa., 31 F.Supp. 506. 

40. Ill.—Tri-City R. Co. v- Bren¬ 
nan, 108 Ill.App. 471—Wetherell 

V. Chicago City R. Co., 104 Ill. 
App. 357. 

Mo.—Adelsberger v. Sheehy, 79 S. 

W. 2d 109, 114, 336 Mo. 497, cit¬ 
ing Corpus Juris. 

Mont.—Marinkovich v. Tierney, IT 
P.2d 93, 93 Mont. 72. 

Neb.—Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Hutchison, 245 P. 891, 117 
Okl. 190. 

Pa.—McCullough v. Philadelphia, N. 

& N. Y. R. Co., 81 Pa. Super. 318. 
Tenn.—Benton v. Knoxville News- 
Sentinel Co., 130 S.W.2d 105, 174 
Tenn. 658. 

17 C.J. p 1325 note 87. 

41. Md.—Keyser v. Richards, 130 
A. 41, 148 Md. 669. 

Mo.—Adelsberger v. Sheehy, 79 S. 

W.2d 109, 336 Mo. 497. 

Mont.—Marinkovich v. Tierney, 17 
P.2d 93, 93 Mont. 72. 

17 C.J. p 1325 note 88. 

42. Mo.—^Adelsberger v. Sheehy, 79‘ 
S.W.2d 109, 336 Mo, 497. 

17 C.J. p 1325 note 89. 

43. U.S.—Voelkel v. Bennet, D.a 
Pa., 31 F.Supp. 506. 
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sions there can be no recovery for the death it¬ 
self,nor for what decedent might have earned 
had he lived longer,^5 although as to the latter 
there is authority to the contrary.^® 

§ 100. - Amount Recoverable in Action 

Based on Death Statutes 

There can be no exact or uniform rule for measuring 
the value of a human life and the measure of damages 
cannot be arrived at by precise mathematical calculation, 


but the amount recoverable depends on the particular 
facts and circumstances of each case. The life ex¬ 
pectancy of the deceased or of the beneficiary, whichever 
is shorter, is an important factor. 

Since the elements which go to make up the val¬ 
ue of a decedent’s life to the designated beneficia¬ 
ries are necessarily personal to each case, in the 
very nature of things there can be no exact or 
uniform rule for measuring the value of a human 
life,^'^ but the amount depends on the particular 
facts and circumstances of each although 


Mont.—Marinkovich v. Tierney, 17 
P.2d 93, 93 Mont. 72. 

17 C.J. p 1325 note 90. 

44. Mont.—Marinkovich v. Tierney, 
supra. 

17 C.J. p 1325 note 91. 

45. Mo.—^Adelsberger v. Sheehy, 79 
S.W.2d 109, 336 Mo. 497. 

Neb.—Hindmarsh v. Sulpho Saline 
Bath Co.. 187 N.W. 806, 108 Neb. 
168. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Hutchison, 245 P. 891, 117 
Okl. 190. 

17 C.J. p 1325 note 92. 

46. N.H.—West v. Boston & M. R. 

R. , 129 A. 768, 81 N.H. 522, 42 A. 
L.R. 176. 

17 C.J. p 1325 note 93. 

47. Ark.—Missouri Pacific Transp. 
Co. V. Simon, 135 S.W.2d 336. 

Ky.—Cuniffe’s Ex'x v. Johnson, 132 

S. W.2d 47, 279 Ky. 663. 

La.—Smith v. Monroe Grocer Co., 
App., 179 So. 495—Miller v. Bald¬ 
win, App., 178 So. 717—Biagg-ini v. 
Toye Bros. Yellow Cab Co., App., 
163 So. 780. 

Tex.—Red Arrow Freight Lines v. 
Smith, Civ.App., 93 S.W.2d 495, 
error dismissed. 

W ash.—Lund v. City of Seattle, 1 
P.2d 301, 163 Wash. 254. 

17 C.J. p 1324 note 75, 

Based on probabilities 

The damages which may be 
awarded under wrdngful death stat¬ 
ute aro, and must he, based solely 
on probabilities.—Dostie v. Lewis¬ 
ton Crushed Stone Co., 8 A.2d 393, 
136 Me. 284. 

48- tJ.S.—Drowne v. Great Lakes 
Transit Corporation, D.C.N.T., 1 

F.2d 339, modified, C.C.A., 5 F.2d 

68 . 

Cal.—Ewens v, Newman, 21 P.2d 
1007, 131 Cal.App. 602. 

La.—Smith v. Monroe Grocer Co., 
App., 179 So. 495—Miller v. Bald¬ 
win, App., 178 So. 717—Russell v. 
Taglialavore, App., 153 So. 44, con¬ 
forming to Russel V. Taglialvore, 
152 So. 540, 178 La. 840. 

N.J.—Hampton v. Pennsylvania R. 

Co., 179 A. 101, 115 N.J.Law 168. 
N.Y.—Gaccione v. State, 18 N.T.S.2d 
161, 173 Misc. 367. 

Distinctions because of sex 

Rules for measurement of dam¬ 


ages for death make no distinctions 
because of sex.—Louisville & N. R. 
Co. V. Rowland’s Adm’r, 14 S.W.2d 
174, 227 Ky. 841. 


Amount held reasonable 
under circumstances 

(1) $35,000.—The City 
D.C.N.y., 48 F.2d 333. 

(2) $28,000.—The City 
supra. 

(3) $27,000.—The City 
supra. 


or proper 

of Rome, 
of Rome, 
of Rome, 


(4) $25,000.—Petition of Clyde S. 

S. Co., D.C.N.T., 16 F.2d 930, af¬ 
firmed, C.C.A., 18 F.2d 1015, cer- 

tionari denied Clyde S. S. Co. v. Beer, 
48 S.Ct. 21, 275 U.S. 529, 72 L.Ed. 
409. 

(5) $22,000.—The City of Rome 
supra. 


(6) $19,000.—The City of Rome, 
supra. 


(7) $15,250.—Sabine Towing Co. v. 
Brennan, C.C.A.Tex., • 85 P.2d 478, 
certiorari denied in part Brennan v. 
Sabine Towing Co., 57 S.Ct. 191, 299 
U.S. 599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct. 234, 299 U.S. 624, 81 
L.Ed. 459—^Van Beeck v. Sabine Tow¬ 
ing Co., C.C.A.Tex., 85 F.2d 478, cer¬ 
tiorari granted in part 57 S.Ct. 191 
299 U.S. 535, 81 L.Ed. 394, reversed 
on other grounds 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685. 

(8) $15,000.—The City of Rome, D. 

C. N.Y., 48 P.2d 333—Burke v. U. S., 

D. aOr., 15 r.2d 573. 

(9) $14,750.—Sabine Towing Go. v. 
Brennan, supra—^Van Beeck v. Sa¬ 
bine Towing Co., supra. 

(10) $14,000.—The City of Rome, 
supra. 

(11) $13,000.—The City of Rome, D. 
C.N.Y., 48 P.2d 333. 

(12) $12,000.—The City of Rome, 
supra—Burke v. U. S., B.C.Or., 15 F. 
2d 573. 


(13) $10,446.20.—Tassin v. Downs, 
La.App., 190 So. 232. 

(14) $10,000. 

U.S.—Little V. Ireland. D.C.Idaho, 30 
F.Supp. 653. 

La.—Moore v. Jefferson Distilling & 
Denaturing Co., 123 So. 384, 12 La. 
App. 405, reversed on other 
grounds 126 So. 691, 169 La. 1156. 
N.Y.—Le Boeuf v. State, T N.Y.S.2d 


1241 


621, 169 Misc. 372, affirmed 12 N. 
Y.S.2d 640, 256 App.Div. 798, af¬ 
firmed 23 N.E.2d 550, 281 N.Y. 737 
—Peterson v. State, 2 N.Y.S.2d 
921. 

(15) $9,000.—Peart v. Orleans- 
Kenner Traction Co., 123 So. 822, 11 
La.App. 11. 

(16) $8,500,—The City of Rome, D. 
C.N.Y., 48 F.2d 333. 

(17) $8,390.—Johnson v. State, 175 
N.Y.S. 299, 104 Misc. 395, affirined 
173 N.Y.S. 701, 186 App.Div. 389. and 
125 NE. 919, 227 N.Y. 610. 

(18) $8,000. 

U.S.—Kunschman v. U. S., C.C.A.N. 
Y., 54 P.2d 987, reversing, D.C., 51 
P.2d 306. 

La.—Perrodin v. Thibodeaux, App., 
191 So. 148. 

N.J.—Mauthe v. B. & G. Service Sta¬ 
tion, 139 A. 246, 5 N.J.Misc. 981. 

(19) $7,735.—Smith v. State, 278 
N.Y.S. 330, 154 Misc. 849, 851, af¬ 
firmed 277 N.Y.S. 936, 243 App.Div. 
682, affirmed 198 N.E. 400, 268 N.Y. 
551. 

(20) $6,500.—The City of Rome, D. 
C.N.Y., 48 P.2d 333. 

( 21 ) $ 6 , 000 . 

U.S.—The City of Rome, supra. 

La.—Seelhorst v. Pontchartrain R. 
Co., 123 So. 626, 11 La.App. 586— 
Hamburger v. Katz, 120 So. 391, 
10 La.App. 215. 

(22) $6,000 to mother for death 
of two nineteen year old seamen.— 
The City of Rome, supra. 

(23) $5,500. 

U.S.—The City of Rome, supra. 

La.—Johnson v. Hibernia Bank & 
Trust Co., 5 La.App. 649. 

(24) $5,250.—Sabine Towing Co. v, 
Brennan, C.C.A.Tex., 85 F.2d 47*8, 
certiorari denied in part Brennan v. 
Sabine Towing Co., 57 S.Ct. 191, 299 
U.S. 599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct. 234, 299 U.S. 624, 81 L. 
Ed. 459—Van Beeck v. Sabine Tow¬ 
ing Co., C.C.A.Tex., 85 F.2(i 478, cer¬ 
tiorari granted in part 57 S.Ct. 191, 
299 U.S: 535, 81 L.Ed. 394, reversed 
on other grounds 57 S.Ct. 4 52, 300 U. 
S. 342, 81 L.Ed, 685. 

(25) $5,000. 

U.S.—The City of Rome, D.C.N.Y., 
48 F.2d 333. 

La.—Schick v. Jenevein, 82 So. 360, 
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the propriety of the amount of the verdict must 
be measured by the standard approved in cases of 
like character.4^ Defendant's ability to respond 
in damages may be considered in determining the 
amount.^o Damages should be increased in propor¬ 
tion to the diminishing purchasing power of the 
dollar.^^ Where the statute is punitive only, the 
amount of recovery is determined by the degree of 
defendant’s culpability, as stated in § 95 supra. 

Maihermtical calculation. It is not proper to lay 
down any rule requiring the jury to arrive at the 
measure of damages by a precise mathematical cal¬ 
culation,52 but they are to consider all the facts 
and circumstances, and from them fix their award 
at such sum as will fairly compensate for the in¬ 
jury resulting from the death.53 However, in so 
doing the jury must exclude all consideration of 
matters which rest in speculation, conjecture, or 
fancy.54 Although there is some authority to the 

145 La. 333—G-reer v. Ware, App., 

187 So. 842—Ziegler v. Lamantia, 

126 So. 262, 13 La.App. 70. 

(26) $4,750.—Sabine Towing* Co. v. 

Brennan, C.C,A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan v. 

Sabine Towing Co., 57 S.Ct. 191, 299 
IJ.S. 599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct 234, 299 U.S. 624, 81 
L.Ed. 459—^Van Beeck v. Sabine 
Towing Co., aC.A.Tex., 85 P.2d 478, 
certiorari granted in part 57 S.Ct. 

191, 299 U.S. 535, 81 L.Ed. 394, re¬ 
versed on other grounds 57 S.Ct 
452, 300 U.S. 342, 81 L.Ed. 685. 

(27) $4,500. 

U.S.-—The City of Rome, D.C.N.T., 

48 F.2d 333, 

La.—Delaune v, Breaux, 135 So. 253, 

18 La.App. 609, affirmed 139 So. 

753, 174 La. 43. 

(28) $4,300.—The City of Rome, 
supra. 

(29) $4,000. 

XJ.S. —The Merrimac, D.C.Fla, 242 F. 

572. 

La.—Wyble v. Putfork, App., 141 So. 

776—^Jacoby v. Gallaher, 126 So. 

86, 12 La.App. 477. 

(30) $3,500. 

U.S.—-The City of Rome, D.C.N.T., 

48 F.2d 333. 

N.Y.—Kennealy v. State, 238 N.Y.S. 

719, 135 Misc. 467. 

(31) $3,000.—Sabine Towing Co. v. 

Brennan, C.C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan v. 

Sabine Towing Co., 57 S.Ct 191, 299 
U.S. 599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct 234, 299 U.S. 624, 81 
L.Ed- 459—^Van Beeck v. Sabine Tow^ 
ing Co., C.C.A.Tex., 85 P.2d 478, cer¬ 
tiorari granted 'in part 57 S.Ct 191, 

299 U.S. 535, 81 L.Ed. 394, reversed 
on other grounds 57 S.Ct. 452, 300 U. 

S. 342, 81 L.Ed. 685—The City of 
Rome, supra. 


contrary,it hsa been held erroneous to direct the 
jury to measure the damages by mathematical cal¬ 
culations based on the yielding power of money 
when invested in an annuity,^® since they are not 
bound to allow damages based on that method or 
any particular method of investment of money,^7 
and that, even conceding that damages might be 
so measured, an instruction which fails to set forth 
as limiting elements the fact that the husband’s 
life expectancy was less than that of the wife, and 
that as to him the value of the annuity upon the 
life of the decedent should continue only during his 
life expectancy, is erroneous.So it has similarly 
been held in a number of cases that evidence of 
the amount which it would cost to purchase an an¬ 
nuity equal to the amount of decedent’s income 
based on the probable duration of his life is inad¬ 
missible.^^ 

Life expectancy. In computing the amount of 


La.—^Vuillemot v. August J. Cla- 
verie & Co., 125 So. 168, 12 La. 
App. 236. 

(32) $2,500. 

U.S.—The City of Rome, supra. 
La.—Constabel v. Miller, 131 So. 699, 
15 La.App. 315. 

(33) $2,300.—Earles v. Howard, D. 
O.Me., 270 P. 225. 

(34) $1,500. 

U. S.—The City of Rome, B.C.N.Y., 
48 P.2d 333. 

Ill.—Hibernian Banking Ass'n v. 
True, 228 IlLApp. 194. 

(35) $1,000.—Sabine Towing Co. 

V. Brennan, C.C.A.Tex., 85 P.2d 478, 
certiorari denied in part Brennan v, 
Sabine Towing Co., 57 S.Ct. 191, 299 
U.S. 599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct. 234, 299 U.S. 624, 81 
L.Ed. 459—^Van Beeck v. Sabine Tow¬ 
ing Co., C.C.A.Tex., 85 P.2d 478, cer¬ 
tiorari granted in part 57 S.Ct. 191, 
2,99 U.S. 535, 81 L.Ed. 394, reversed 
on other grounds 57 S.Ct. 452, 300 U. 
S. 342, 81 L.Ed. 685—The City of 
Rome, D.C.N.Y., 48 F.2d 333. 

(36) $750.—Tho City of Rome, su¬ 
pra, 

(37) $500.—Poindexter v. Service 
Cab Co., La.App., 161 So. 40. 

49- N'.JT.— ^Ward v. Public Service 
Co-ordinated Transport, 152 A. 82, 
8 N.J.Misc. 836. 

50. La.—Seither v. Poter, App., 194 
So. 467. 

51. Ky.—^Louisville & 3Sr. R. Co. v. 
Scott’s Adm’r, 220 S.W. 1066, 188 
Ky. 99. 

La.—Kaough v. Hadley, App., 165 So. 
748. 

Mo;—Talbert v. Chicago, R,. I. & P. 
Ry. Cq., 15 S.W.2,d 762, 321 .Mo. 
1080, " certiorari denied Chicago, R. 
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I. & P. Ry. Co. V. Talbert, 50 S.Ct. 
26, 280 U.S. 567, 74 L.Ed. 621. 

52. Ind.—;Consolidated Stone Co. v. 
Staggs, IZ N.B. 695, 164 Ind. 331. 

Mo.—Marlow v. Nafziger Baking Co., 
63 S.W.2d 115, 333 Mo. 790—Steg- 
er V. Meehan, 63 S.W.2d 109, 115, 
quoting Corpus Juris. 

Tenn.—Brown v. Ellison, 12 Tenn. 
App. 27. 

17 C.J. p 1324 note 78. 

53. Mo.—Steger v. Meehan, 63 S.W. 
2d 109. 

S.B.—Bottum v. Kamen, 180 N.W. 
948, 43 S.D. 498. 

Tex.—Panhandle & S. P. Ry. Co. v. 
Huckabee, Civ.App., 216 S.W. 666, 
dismissed for want of jurisdic¬ 
tion. 

17 C.J. p 1324 note 79. 

54. U.S.—Swift V, Johnson, Minn., 
138 P. 867, 71 C.C.A. 619, 1 L.R. 
A.,N.S., 1161, 

55. Mont.—Gilman v. G. W. Dart 
Hardware Co., Ill P. 550, 42 Mont. 
96. 

56. U.S.—St. Louis, I. M. & S. R. 
Co. V. Needham, Ark., 52 P. 371, 
3 C.C.A. 129. 

17 C.J. p 1325 note 83. 

Permitting jury to consider an¬ 
nuity tables set out in statute was 
error.—Brown v. Lipe, 185 S.E. 681, 
210 N.C. 199. 

57. U'S.—St. Louis, L M. & S, R. 
Co. V. Needham, Ark., 5.2 F. 371, 
3 C.C,A, 129. 

53. Cal.—Redfleld v. Oakland Cons- 
St. R. Co.,‘ 42 P. 822, 3 06^, 110 Cal. 
277.' 

59. N.Y.—Hinsdale v. New York, N. 

H. & H. B. Co., 81 N.Y.S. 356, 81 
App.Div. 617. 

17 CX p 1325 note 86., 
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compensatory damages, tile life expectancy of de- 
ceased^<^ or of the beneficiary^^ is an important 
factor. Actuarial tables may be used,62 although 
it has been held that the jury may judge a bene¬ 
ficiary's expectancy from observation.63 The life 
expectancy of whichever is shorter, the beneficiary 
or the deceased, is controlling,6^ and so, excluding 
cases where damages are limited to the minority 
of the deceased child, it is the expectancy of life 
of the parent and not of the child which is to be 
taken into consideration, if, as is usually the case, 
the child's expectancy of life exceeds that of the 
parent.65 Recovery cannot be defeated merely on 
the ground that deceased may not have lived the 
term of his expectancy.66 The measure of dam¬ 
ages for the benefit of the estate cannot in any 
event be affected by the life expectancy of the 
surviving wife.67 

Admissibility of evidence as to the life expectan¬ 


cy of deceased and of plaintiff or beneficiary is con¬ 
sidered infra §§ 120, 121. 

§ 101. - Pecuniary Loss to Plaintiff or 

Beneficiary in General 

a. For benefit of estate 

b. In behalf of beneficiaries 

a. Por Benefit of Estate 

In an action for the benefit of decedent's estate the 
measure of damages is the economic loss sustained by 
the estate. Ordinarily the personal representative of a 
minor child Is not entitled to recover any damages ac¬ 
cruing prior to the time when the child would have at¬ 
tained majority. 

In an action for the benefit of decedent's estate, 
the measure of damages is the pecuniary value of 
decedent's life to the estate or, in other words, the 
economic loss sustained by the estate from the un¬ 
timely death of decedent.68 This is the present 


60. tJ.S.—Pieczonka v. Pullman 
Co., C.C.A-N.Y., 89 P.2a 853—Sa¬ 
bine Towing: Co. v. Brennan, C.C. 
A.Tex., 85 F.2d 478, certiorari de¬ 
nied in part Brennan v. Sabine 
Towing Co., 57 S.Ct. 191, 299 TJ.S. 
599, 81 L.Ed. 441, rehearing de¬ 
nied 57 S.Ct. 234, 299 U.S. 624, 81 
L.Ed. 459—Vhn Beeck v. Sabine 
Towing Co., C.C.A.Tex., 85 F.2d 
478, certiorari granted in part 57 

S.Ct. 191, 299 TJ.S. 535, 81 L.Ed. 
394, reversed on other grounds 57 

S. Ct. 452, 300 TJ.S. 342, 81 L.Ed. 
685. 

La.—Jones v. Kansas City Southern 
Ry. Co., 78 So. 568, 143 La. 307. 
Pa.—Gaydos v. Domahyl, 152 A. 549, 
301 Pa. 523. 

Wyo.—Coliseum Motor Co. v. Hester, 
3 P.2d 105, 43 Wyo. 298. 

61. U.S.—Briscoe v. U. S., C.C.A.]Sr. 

T. , 65 P.2d 404—Peterson v. United 
New York Sandy Hook Pilots 
Ass'n, D.C.N.Y., 17 P.Supp. 676. 

Cal.™Kawamura v. Honek, 16 P.2d 
150, 129 Cal.App. 509. 

62. TJ.S.—Sabine Towing Co. v. 
Brennan, C-C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan 
V. Sabine Towing Co., 57 S.Ct. 191, 
299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 67 S.Ct. 234, 299 U.S. 
624, 81 L.Ed. 459—Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in part 
57 S.Ct. 191, 299 U.S. 535, 81 L.Ed. 
394, reversed on other grounds 67 
S.Ct. 452, 300 U.S. 342, 81 L.Ed. 
685—^Peterson v. United New York 
Sandy Hook Pilots Ass'n, D.O.N.Y., 
17 F.Supp. 676. 

La.—Simmons v. Louisiana By. & 
Nav. Co., 96 Sb. 12, 153 La. 405. 
Hazardous occupatiou. 

.Where decedent, because of his 
hazardous occupation and greater 


chance of being killed, would have 
been charged insurance rate of ordi¬ 
nary risk eight years older, dam¬ 
ages should be based on life ex¬ 
pectancy of such greater age.—Sim¬ 
mons V. Louisiana Ry. & Nav. Co., 
supra—Jones v. Kansas City South¬ 
ern Ry. Co., 78 So. 568, 143 La. 307. 

63. Mo.—Cervillo v. Manhattan Oil 
Co., 49 S.W.2d 183, 226 Mo.App. 
1090. 

64. Fla.—^Pidcock-Jones Co. v. Wat¬ 
son, 193 So. 305. 

dMiss,—Goodyear Yellow Pine Co. v. 
Anderson, 157 So. 700, 171 Miss. 
530. 

Mo.—Morton v. Southwestern Tele¬ 
graph & Telephone Co., 217 S.W. 
831, 280 Mo. 360. 

N.Y.—In re Uravic's Estate, 255 N. 

Y.S. 638, 142 Misc. 775. 

Tex.—Humble Oil & Refining Co. v. 
Ooley, Civ.App., 46 S.W.2d 1038. 

65. Ariz.—Inspiration Consol. Cop¬ 
per Co. V. Bryan, 276 P. 846, 35 
Ariz. 285. 

Cal.—Parsons v. Easton, 195 P. 419, 
184 Cal, 764—^Ure v. Maggio Bros. 
Co., 75 P.2d 534, 24 Cal.App.2d 490 
—Griffey v. Pacific Electric Ry. 
Co., 209 P. 46, 58 Cal.App. 509. 
Mich.—^Richmond v. Chicago, etc., R. 

Co,, 49 N.W. 621, 87 Mich. 374. 

Neb.—^Fisher v. Trester, 229 N.W. 
901, 903, 119 Neb. 529, citing Cor¬ 
pus Juris. ,, 

17 C.J. p 1332 note 55. 

66 . Del.—Taylor v. Riggin, Super., 
7 A.2d 903. 

Death from disease 

That deceased might have died 
from some disease with which he 
was afflicted sooner than normal in¬ 
dividual is not factor to be consid¬ 
ered in assessing damages for his 
death.—Leitz v. Rosenthal, La-App., 
166 So. 65L 
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67. Ark.—^Helena Gas Co.‘ v. Rogers, 
147 S.W. 473, 104 Ark. 59. 

68. U.S.—The Princess Sophia, D.C. 
Wash., 35 P.2d 736, rehearing de¬ 
nied 36 P.2d 591. 

Conn.—White v. L. Bernstein & 
Sons, 194 A. 723, 123 Conn. 300— 
Reynolds v. Maisto, 155 A. 504, 113 
Conn. 405—Ratushny v. Punch, 138 
A. 220, 106 Conn. 329—Schrayer v. 
Bishop & Lynes, 104 A. 349, 92 
Conn. 677. 

Fla,—Marianna & B. R. Co. v. May, 
91 So. 553, 83 Fla. 524. 

Ill.—Denton v. Midwest Daiiw" Prod¬ 
ucts Corporation, 1 N.E.2d 807, 
284 IlLApp. 279. 

Iowa.—Boyle v. Bomholtz, 275 N.W. 
479, 224 Iowa 90—Shutes v. 

Weeks, 262 N.W. 518, 220 Iowa 
616—Scott V. Hmman, 249 N.W. 
249, 216 Iowa 1126—Cerny v. Se- 
cor, 234 N.W. 193, 211 Iowa 1232 
—Droullard v. Rudolph, 223 N.W. 
100, 207 Iowa 367. 

N.H.—Morrell v. Gobeil, 147 A. 413, 
84 N.H. 150. 

N.M.—Hogsett V. Hanna, 63 P.2d 540, 
41 N.M. 22. 

N.C.—Carpenter v. Asheville Power 
& Light Co., 131 S.E. 400, 191 N. 
C. 130—Cobia v. Atlantic Coast 
Line R. Co., 125 S.E. 18, 188 N.C. 
487—^Horton v. Seaboard Air Line 
Ry. Co., 95 S.E. 883, 175 N.C. 472, 
certiorari denied Seaboard Air Line 
Ry. Co. V. Horton, 39 S.Ct. 8, 248 

U. S. 553, 63 L.Ed. 418, and dis¬ 
missed 40 S.Gt. 180, 251 U.S. 566, 
^64 L.Ed. 417. 

Ohio.—Louisville & N. R. Co. v. 
Greene, 160 N.E. 495, 26 Ohio App. 
392, under Kentucky statute. 

Or.—Scott V. Brogan, 73 P-2d 688, 
157 Or. 549. 

Tenn.—Walkup v. Covington, 73 S. 
W.2d 718, 18 TenmApp. 117—Potts 

V. Leigh, 15 Tenn.App. 1. 
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worth, in some jurisdictions, of the amount which 
the estate would probably have received if dece¬ 
dent had lived, taking- into consideration his occupa¬ 
tion, earning- capacity, age, health, habits as to in¬ 
dustry and economy, the amount of his property, 
and the probable duration of his life,'^0 or, in other 
jurisdictions, of the amount lost by the total de¬ 
struction of decedent’s earning capacity, and not 
merely the probable savings to the estate.'^i Ex¬ 
penses of decedent’s family and dependents are in 
no case to be deducted.It has been held that 
there can be no recovery by a personal representa¬ 
tive for the death of his intestate for loss of fu¬ 
ture income from invested capital when such in¬ 
come is disconnected from decedent’s exertions.'^^ 
Ordinarily, in an action by the personal repre¬ 
sentative of a minor child for his death, he is not 


entitled to recover any damages accruing prior to 
the time when the child would have attained ma¬ 
jority.The amount to be recovered is the pe¬ 
cuniary loss to the estate in being deprived of the 
minor’s possible accumulations after reaching ma¬ 
jority,or, as otherwise expressed, the probable 
value of decedent’s estate had he lived out his ex¬ 
pectancy.'^® Under a statute providing that the 
amount recovered by the personal representative 
shall be distributed among the kindred of the de¬ 
cedent in the order therein named, and in certain 
events shall become a part of his estate for the 
payment of debts, the measure of damages in 
such an action is the loss to the estate of decedent 
caused by the destruction of his earning power, ex¬ 
cluding the value of his life to any particular rela¬ 
tive who is a beneficiary;'^'^ and, in case of an in- 


Utah.—Parmley v. Pleasant Valley 
Coal Co., 228 P. 557, 64 Utah 

125. 

6»- Fla.—^Miami Dairy Farms v. 

Tinsley, 155 So. 850, 115 Fla 650. 
Iowa.—McDowell v. Interstate Oil 
Co., 237 N.W. 456, 212 Iowa 1314. 
Ky.—West Kentucky Coal Co. v. 
Shoulders' Adm'r, 28 S.W.2d 479, 
234 Ky. 427. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

R.I.—Dimitri v- Peter Cienci & Son, 
103 A. 1029, 41 R.I. 393, 7 A.L.R. 
1336. 

“Present wortli.’* is such sum of 
money in hand as with a proper 
rate of interest compounded will 
yield the sum to be attained at the 
conclusion of the period in contem¬ 
plation, and the rate of interest tak¬ 
en may be the averag-e current rate 
according to standard investment 
practice.—Humphreys v. Ash, 6 A. 
2d 436, 90 N.H. 223. 

TO. U.S.—The Princess Sophia, D. 
C.Wash., 36 P.2d 591, denying re¬ 
hearing 35 F.2d 736—Cromley v. 
Speich, D.C.Pa, 19 P.Supp. 857, 
affirmed, C.C.A., Speich v. Crom¬ 
ley, 94 P.2d 543. 

Ariz.—^Arizona Binghampton Cop¬ 
per Co. V. Dickson, 195 P. 538, 22 
Ariz. 163, 44 A.D.R. 881. 

Del.—Taylor v. Riggin, Super., 7 A. 
2 d 903—Gray v. Pennsylvania R. 
Co., 139 A. 66, 3 W.W.Harr. 459. 
Fla.—Miami Dairy Farms v. Tins¬ 
ley, 155 So. 850, 115 Fla. 650-— 
Marianna & B. R. Co. v- May, 91 
So. 553, 83 Fla. 524. 

Iowa.—Andrews v. Young Men's 
Christian Ass'n of Des Moines, 284 
N.W. 186, 226 Iowa 374. 

K.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

N.C.—^Hancock v. Wilson, 189 S.E. 
631, 211 N.C. 129—Carpenter v. 


Asheville Po-wer & Light Co., 131 
S.E. 400, 191 N.C. 130—Comer v. 
City of Winston-Salem, 100 S.E. 
619, 178 N.C. 383. 

Ohio.—Louisville & N. R. Co. v. 
Greene, 160 N.E. 495, 26 Ohio App. 
392, under Kentucky statute. 

Or.—Scott V. Brogan, 73 P.2d 688, 
157 Or. 549. 

Wyo.—Coliseum Motor Co. v. Hester, 
3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1325 note 96. 

However, it has been held not er¬ 
roneous for the court in giving an 
instruction to this effect to state 
that if the jury can find a better 
rule they are at liberty to adopt it. 
—Pennsylvania R. Co. v. McCloskey, 
23 Pa. 526. 

Lack of property as factor 

That deceased had no property 
when he died is an important factor 
for jury's consideration in arriving 
at amount of damages recoverable 
for his - injuries and death, but it is 
not a controlling one.—^Andrews v. 
Young Men's Christian Ass'n of Des 
Moines, 284 N.W. 186, 226 Iowa 

374. 

71. Ky.—Cuniffe's Ex’x v. Johnson, 
132 S.W.2d 47, 279 Ky. 663—Bes- 
sire & Co. v. Day’s Adm'x, 103 S. 
W.2d 644, 268 Ky. 87—Allender Co. 
V. Browning’s Adm’x, 46 S.W.2d 
116, 242 Ky. 273—Phillips’ Commit¬ 
tee V. Ward’s Adm'r, 43 S.W.2d 
331, 241 Ky. 25—West Kentucky 
Coal Co. V. Shoulders’ Adm’r, 28 
S.W.2d 479,^34 Ky. 427—-Kentucky 
& I. T. R. Co. V. Becker's Adm’r, 
.214 S.W. 900, 185 Ky. 169. 

N.H.—Morrell v. Gobeil, 147 A. 413. 

84 N.H. 150—Pitman v. Merriman, 

' 117 A. 18, 80 N.H. 295, 26 A.L.R. 

589. 

17 C.J. p 1326 note 97 [aj. 

Benefits while decedent lived 

In an action by administrator for 
wrongful death, measure of damages 
is not alone how muph decedent liv¬ 
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ing out normal expectancy would 
probably leave for statutory bene¬ 
ficiaries from his earnings, but as 
well how much he would do for 
them therefrom while living.—Mor¬ 
rison V. Boston & M. R. R., 164 
A. 553, 86 N.H. 176. 

Earning capacity during depression 
In estimating amount of damage 
suffered by estate of thirty-one-year 
old taxicab driver through his death, 
the amount of money earned by him 
during the depths of a business de¬ 
pression would not be accepted as 
the controlling index of his earning 
capacity.—Whipple v. Boston & 
Maine R. R., N.H., 7 A.2d' 239. 

72. N.C.—Roberson v. Greenleaf 
Johnson Lumber Co., 70 S.E. 630, 
154 N.C. 328. 

17 C.J. p 1326 note 99. 

73. R.I.—Underwood v. Old Colony 
St. R. Co., 80 A. 390, 33 k.I. 319. 

Amount received from decedent’s son 
Amount received from decedent’s 
son for hoard, not being earned by 
personal efforts of decedent, was not 
proper element of damage for death. 
—^Burdick v. South County Public 
Service, Co., 172 A. 893, 54 R.I. 310. 

74. R.I.—Dimitri v. Peter Cienci & 
Son, 103 A. 1029, 41 R.I. 393, 7 
A.L.R. 1336. 

17 C.J. p 1332 note 57. 

75. U.S.—Morris v. Chicago, M. & 
St. P. R. Co., C.C.Iowa, 26 P. 22. 

76. Ala.—Tutwiler Coal, Coke & Iron 
Co. V. Enslen, 30 So. 600, 129 Ala. 
336. 

Prospective estate of ten-year old 
child 

Present value of probable pros¬ 
pective estate of ten-year old phild 
recoverable by administrator for its 
wrongful death is ordinarily relative¬ 
ly small.—Miami Dairy Farms v. 
Tinsley, 155 So,, 850, 115 Fla. 650. 

77. U.S.—Linss Y. Chesapeake & O. 
R. Co., C.C.Ky., 91 F, 964. 
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fsnt, the value of his earning power during minori¬ 
ty is not to be taken into account, ^or is the ex¬ 
pense of his maintenance and education during that 
time to be deducted, although the administrator su¬ 
ing is a parent, and one of the beneficiaries.'^^ 

b. In Behalf of Beneficiaries 

In an action by or in behalf of beneficiaries, the 
present value of their pecuniary loss is recoverable, and 
In estimating this loss the prospective earnings of the 


deceased is an important factor. The pecuniary loss sus¬ 
tained by the death of a child may be recovered. 

In actions brought by, or in behalf of, the bene¬ 
ficiaries designated by the statutes creating a new 
cause of action for death by wrongful act, dam¬ 
ages may be recoverable equivalent to compensa¬ 
tion for the deprivation of the reasonable expecta¬ 
tion of pecuniary benefits that would have resulted 
from the continued life of deceased.^^ The recov- 


78. U.S,—Linss v. Chesapeake & O. 

B. Co., supra. 

79. U.S.—Linss V. Chesapeake & O. 

R. Co., supra. 

80. U.S.—Louisville & N. R. Co. v. 
Holloway, Ky., 38 S.Ct. 379, 246 

U. S. 525, 62 L.Ed. 867, affirming 
Louisville & IST. R. Co. v. Hollo¬ 
way's Adm’r, 181 S.W. 1126, 168 
Ky. 262—The Black Gull, C.C.A. 
N.Y., 90 P.2d 619, certiorari denied 
Faye v. American Diamond Lines, 
58 S.Ct. 50, 302 U.S. 728, 82 L.Ed. 
562—Pieczonka v. Pullman Co., C. 

C. A.N.Y., 89 F.2d 353—Middleton 

V. Luckenbach S. S. Co., C.C.A.N. 

Y., 70 F.2d 326, modifying, D.C., 5 
F.Supp, 238, certiorari denied 
Luckenbach S. S. Co. v. Middleton, 
55 S.Ct. 89, 293 U.S. 577, 79 L.Ed., 
674—Chesapeake & O. Ry. Co. v. 
Mears, C.C.A.Va., 64 F.2d 291—The 
City of Rome, D.C.N.Y., 48 F. 

2d 333—The Linseed King, D. 
C.N.Y., 48 F.2d 311, affirmed C. 
C.A., In re Spencer Kellogg & 
Sons, 52 F.2d 129, certiorari 
granted Spencer Kellogg & Sons 
V. Hicks, . 52 S.Ct. 126, 284 U. 

S. 610, 76 L.Ed. 522, reversed on 

other grounds The Linseed King, - 
52 S.Ct. 450, 285 U.S. 502, 76 L. 
Ed. 903—Cromley v. Speich, D.C. 
Pa., 19 F.Supp. 857, affirmed Speich 
V. Cromley, C.C.A., 94 F.2d 543— 
Peterson v. United New York 
Sandy Hook Pilots Ass’n, D.C.N.Y., 
17 F.Supp. 676—Riley v. Lukens 
Dredging & Contracting Corpora¬ 
tion, D.C.Md., 4 F.Supp. 144—Phila¬ 
delphia & R. Ry. Co. V. Briscoe, C, 
C.A.Pa., 279 F. 680, affirming, D.C., 
Brisco V. Philadelphia & R. Ry. 
Co., 274 F. 476—The O'Brien 
Brothers, D.C.N.Y., 253 P. 855, 

modified on other grounds 258 F. 
614, 170 C.C.A. 68—Atkinson v. 

Scully, D.C.N.Y., 246 F. 463. 

Cal.—Ure v. Maggio Bros. Co., 75 P. 
2d 534, 24 Cal.App.2d 490—Jones 
V. Hedges, 12 P.2d HI, 123 Cal. 
App. 742—Cossi V. Southern Pac. 
Co., 293 P. 663, 110 Cal.App. 110— 
Davis V. Tanner, 262 P. 1106, 88 
CaLApp. 67—Shebley v. Peters, 200 
P. 364, 53 Cal.App. 288. 

Del.—^Lynch v. Lynch, Super., 195 A- 
799—Loc}cerman v. Hurlock, 125 A. 
482, 2 W.W.Harr. 479-^Lemmoii v. 
Broadwater, 10^ A. 273, 7 Boyce 
472. 


Fla—W. B. Harheson Lumber Co. v. 
Anderson, 136 So. 557, 102 Fla. 
731. 

Ga.—Pollard v. Boatwright, 196 S.E. 

215, 57 Ga.App. 565. 

Idaho.—Sprouse v. Magee, 269 P. 993, 
46 Idaho 622. 

Ind.—Hines v. Nichols, 130 N.E. 140, 
76 Ind.App. 445. 

Ky.—Cincinnati, N. O. & T. P. Ry- i 
Co. V. Jones' Adm’r, 197 S.W. 
932, 177 Ky. 485. 

La.—Serpas y. Collard Motors, App., 
178 So. 261. 

Me.—Carrier v. Bornstein, 1 A. 2d 
219, 136 Me. 1. 

Md.—Riley v. State, 117 A. 237, 140 
Md. 137. 

Minn.—^Wiester v. Kaufer, 247 N.W. 
237, 188 Minn. 341. 

.►Miss.—Natchez-Coca-Cola Bottling 

Co,. V. Watson, 133 So. 677, 160 
Miss. 173. 

Mo.—Beaber v. Kurn, 91 S.'W.2d 70, 
231 Mo.App, 22—^Wilkerson v. Mis¬ 
souri Pac. R. Co., App., 69 S.W.2d 
299—Byram v. East St. Louis Ry- 
Co., App., 39 S.W.2d 376, under 
Illinois statute—Stookey v. St. 
Louis-San Francisco Ry. Co., 236 S. 

W. 426, 209 Mo.App. 33—Newell v. 
St. Louis Transfer Co., 226 S.W. 
SO, 205 Mo.App. 543, 

Neb.—Hindmarsh v. Sulpho Saline 
Bath Co., 187 N.W. 806, 108 Neb. 
168. 

-N.J.—Marendino v. Spitz, 3 A.2d 601, 
121 N.J.Law 556. 

N.Y.—Gaccione v. State, 18 N.Y.S.2d 
161, 173 Misc. 367—Lewis v. State, 
183 N.Y.S. 653, 112 Misc. 667, re¬ 
versed on other grounds 189 N.Y. 
S. 560, 197 App.Div. 712—Grimm v, 
Maurocordato, 181 N.Y.S. 609, 191 
App.Div. 550. 

Ohio.—Liberty Highway Co. v. Cal¬ 
lahan, 157 N.E. 708, 24 Ohio App. 
374. 

Okl.—St. Louis-San Francisco Ry- 
Co. V. Hutchison, 246 P. 891, 117 
Okl. 190—Okmulgee Gas Co. v. 
Kelly, 232 P. 428, 105 Okl. 189— 
New V. McMillan, 191 P. 160, 79 
Okl. 70, certiorari denied 41 S.Ct. 
320, 254 U.S. 657, 65 L.Ed. 460— 
Missouri, O. & G. Ry. Co. v. Lee, 
175 P. 367, 73 Okl. 165. 
pa.—^Kaczorowski v. Kalkosinski, 184 
A. 663, 321 Pa. 438, 104 A.L.R. 1-267 
—Gerhart v. Bast Coast Coach Co., 
166 A. 564, 310 Pa. 535—^Tomlinson 
V. Northwestern Electric Service 
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Co. of Pennsylvania, 151 A. 680, 
301 Pa. 72—McCullough v. Phila¬ 
delphia, N. & N. Y. R. Co., 81 Pa. 
Super. 318. 

S.C.—Mishoe V. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 

S.D,—Smith v. Presentation Academy 

of Aberdeen, 248 N-W. 762, 61 S.D. 
323. 

Tex.—Hemsell v. Summers, Civ.App., 
138 S.W.2d 865—Dixie Motor Coach 
Corporation v. Shivers, Civ.App., 
131 S.W,2d 677, error dismissed, 
judgment correct—South Texas 
Coaches v. Eastland, Civ.App., 101 

S. W.2d 878, error dismissed—Gui¬ 
tar V. Wheeler, Civ.App., 36 S.W.2d 
325, error dismissed—Wichita 
Palls, R. & F. W. Ry. Co. v. Craw¬ 
ford, Civ.App., 19 S,W.2d 166, er¬ 
ror dismissed—San Antonio Port- 

I land Cement Co. v. Gschwender, 
Civ.App., 207 S.W. 967, error re¬ 
fused. 

Wash.—^Woodbury v. Hoquiam Wa¬ 
ter Co., 244 P. 565, 138 Wash. 254. 
W.Ya.—Morris’ Adm’x v. Baltimore 
& O. R. Co., 147 S.E. 547, 107 W. 
Va. 97. 

Wyo.—Coliseum Motor Co. v. Hester, 

3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1326 note 3. 

Pecuniary value of decedentes life 

The pecuniary injury resulting 
from the death of the person is to 
be measured by the standard of the 
pecuniary value of the life of the 
decedent to the person entitled to 
damages.—Wilcox v. Bierd, 162 N.E. 
170, 330 Ill. 571—17 C.J. p 1320 note 
31. 

A loss to decedenf^s estate cannot 
be recovered in a suit for the sole 
benefit of certain, beneficiaries. 

U.S.—Saucer v. Willys-Overland, D. 
C.Fla., 49 F.2d 385—Voelkel v. 
Bennet, D.C.Pa., 31 F.Supp. 506. 
La.—Horrell v. Gulf & Valley Cot¬ 
ton Oil Co., 131 So. 709, 15 La.App. 
603. 

Pa.—McPadden v. May, 189 A. 483, 
325 Pa. 145—Kaczorowski v. Kal¬ 
kosinski, 184 A. 663, 321 Pa. 438, 
104 A.L.R. 1267—Glaesser v. Ev¬ 
ans, 36 Pa.Dist- & Co. 68, 55 

Montg.Co. 235, 53 York Leg.Rec. 
126. 

Brotkeiis and sisters of deceased 
may recover for gratuities reason¬ 
ably to have been expected as a. 
probability, provided these are based 
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ery is not limited to such losses as have already 
l)een suffered, but also includes prospective loss¬ 
es,provided the damag^es are such as the jury 
believe from the evidence will actually result to 
the beneficiaries as the proximate damages arising 
from the wrongful death. The sum recoverable 


is not an amount equal to the total pecuniary bene¬ 
fits lost but it is limited to the present cash value 
thereof.83 Under the Federal Employers’ Liability 
Act, also, the designated beneficiaries are entitled 
to recover such damages as will compensate them 
for their own pecuniary loss,^^ which is measured 


-on evidence of previous gratuities 
and life expectancies.—Avery v. Col¬ 
lins, 157 So. 695, 171 Miss. 636. mo¬ 
tion overruled 158 So. 552, 171 Miss. 
636. 

Slig-lit loss 

Although pecuniary loss is alight 
it need not be disregarded.—Frank¬ 
lin V. Rowan, 161 A. 841, 10 N.J. 
Misc. 964. 

Bl. TJ.S.—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.Y., 17 F.Supp. 676. 

Me.—Carrier v. Bernstein, 1 A. 2d 
219, 136 Me. 1. 

Mo.—Bennette v. Hader, 87 S.W.2d 
413, 337 Mo. 977, 101 A.L.R. 1190 
—Miller v. ’Williams, 76 S.W.2d 
355. 

’N.J.—Hexamer v. Public Service Ry. 

Co., 132 A. 310, 4 N.J.Misc. 184. 
S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97, 186 S.C. 402. 
Yex.—International-Great Northern 
R. Co. v. Acker, Civ.App., 128 S. 
W.2d 506, error dismissed, judg¬ 
ment correct, 

17 C.J, p 1320 note 33. 

Bight In. law to expect pecuniary 
aid 

In a death action plaintiifs are 
not necessarily limited in amount 
of damages to the pecuniary aid 
which they had a right in law to ex¬ 
pect from deceased. 

Cal.—Williams v. McDowell, 89 P. 
2d 155, 32 Cal.App.2d 49 —Karwo- 
ski v. Grant, 85 P.2d 944, 30 Cal. 
‘ App.2d 171. 

Tex.—International-Great Northern 
R. Co. V. Acker, Civ.App., 128 S. 
W-2d 506, error dismissed, judg¬ 
ment correct. 

82, W.Va.—^Wigal v. Parkersburg, 
81 S.E. 554. 74 W.Va. 25. 52 L.R. 

A.,N.S., 465. 

17 C.J. p 1321 note 34. 

Remote damages 

In an action by a father as ad¬ 
ministrator of his wife, who was 
killed by negligence, . leaving chil¬ 
dren, the value of her earnings, and 
the probability that the children 
would have received an estate in¬ 
creased by such earnings on the 
death and intestacy of their father, 
cannot be considered in estimating 
damages for such damages are too 
remote.—Tilley v. Hudson River R. 
Co., 24 N.Y. 471, 473, explained in 
Meekin v. Brooklyn Heights R. Co., 
58 N.E. 50, 164 N.Y. 145, 31 N.Y. 
Civ.Proc. 244, 79 Am.S.R. 635, 51 L. 

B.A. 237. 

83. U.S.—Sabine Towing Co. v. 


Brennan, C.C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan 
V. Sabine Towing Co., 57 S.Ct. 191, 
299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 57 S.Ct. 234. 299 U.S, 
624, 81 L.Ed. 459—^Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in part 
57 S.Ct. 191, 299 U.S. 535, 81 L. 
Ed. 394, reversed on other grounds 
57 S.Ct. 452, 300 U.S. 342, 81 L. 
Ed. 685—The City of Rome, D.C. 
N.Y., 48 F.2d 333—Peterson v. 

United New York Sandy Hook Pi¬ 
lots Ass'n, D.C.N.Y., 17 F.Supp. 
676. 

Fla.—^Florida Dairies Co. v. Rogers, 
161 So. 85, 119 Fla. 451. 

Ga.—Pollard v. Kent, 200 S.E. 542, 
59 Ga.App. 118—Central of Geor¬ 
gia Ry. Co. V. Keating, 165 S.E. 
873, 45 Ga-App. 811, reversed on 
other grounds 170 S.E. 493, 177 
Ga. 345, conformed to mandate 170 
S.E. 497, 47 Ga.App. 336—Geor¬ 
gia R. & Banking Co. v. Wallis, 
116 S.E. 883, 29 Ga.App. 706— 
Williams v. McCranie, 109 S.E. 
699, 27 Ga.A.pp. 693. 

Me,—^Dostle v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284 
—Carrier v. Bornstein, 1 A.2d 219, 
136 Me. 1. 

Mich.—Holman v. Cole, 218 -N.W. 
795, 242 Mich. 402. 

Miss.—Gulf & S. I, R. Co. v. Boone, 
82 So. 335, 120 Miss. 632, certiora¬ 
ri denied 40 S.Ct. 220, 251 U.S. 56L 
64 L.Ed. 415, and dismissed 40 j 
S.Ct. 343, 252 U.S. 567, 64 L.Ed. 
719. 

Mo.—Siberell v. St. Louis-San Fran¬ 
cisco Ry. Co., 9 S.W,2d 912, 320 
Mo. 916. 

Neb.—Sponer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 
Neb. 399—^Fisher v. Trester, 229 
N.W. 901, 119 Neb. 529. 

N.J.—Kappel v. Public Service Ry. 
Co., 144 A. 182, 105 N.J.Law 264— 
Bowen v. Healy's Inc., 197 A. 655, 
16 N.J.Misc. 113, appeal dismissed 
Fisher v. Healy’s Special Tours, 1 
A.2d 848, 121 N.J.Law 198. 

R.I.—Turner v. Maxon, 165 A, 372, 
53 R.I. 164. 

Tex.—^Francis v. Atchison, T. & S. 
F. Ry. Co., 253 S.W. 819, 113 Tex. 
202, 30 A.L.R. 114, affirming At¬ 
chison, T. & S. F. Ry. Co. v. Fran¬ 
cis, Civ.App., 227 S.W. 342—FoXj 
V. Gulf, U, & S. F. Ry. Co:, Civ.* 
App., 80 S.W.2d 1072, error dis¬ 
missed—Gulf States Utilities Co., 
V. Moore, Civ.App;, 47 S.W.2d 488 
—^Bonner v. American Ry. Express 
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Co., Civ.App., 286 S.W. 291—^Wioh- 
ita Palls, R. & F. W. R. Co. v. 
Mendoza, Civ.App., 240 S.W. 570. 
Vt.—Morrisey v’. Hughes, 27 A. 205, 
65 Vt. 553. 

17 C.J. p 1328 note 5. 

84. U.S.—Sabine Towing Co. v. 
Brennan, C.C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan 

V. Sabine Towing Co., 57 S.Ct. 191, 

299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 57 S.Ct. 234, 299 U.S. 
624, 81 L.Ed. 459—Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in part 
57 S.Ct. 191, 299 U.S. 535, 81 L. 

Ed. 394, reversed on other grounds 
57 S.Ct. 452, 300 U.S. 342, 81 ' L. 

Ed. 685—The Black Gull, C.C.A. 
N.Y., 82 P.2d 758, modifying, D. 

C., Peterson v. United New York 
Sandy Hook Pilots Ass’n, 11 P. 
Supp. 411, certiorari denied Ameri¬ 
can Diamond Lines v. Peterson, 
56 S.Ct. 954, 298 U.S. 684, 80' L. 

Ed. 1404, and Black Gull Ameri¬ 
can Diamond Lines v. Peterson, 
56 S.Ct. 954, 298 U.S. 684, 80 L. 

Ed. 1404—U. S. V. Boykin. C.C.A. 
Fla., 49 P.2d 762—Salla v. Hell- 
man, D.C.Cal., 7 F.2d 963. 

Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 129 So. 60, 223 Ala. 402— 
Louisville & N. R. Co. v. Porter,- 
87 So. 288, 205 Ala. 131. 

Ariz.—^Atchison, T. & S. F. Ry. Co. 

v. Hopkins, 207 P. 66, 24 Ariz. 103. 
Ill.—Goodman v. Chicago, B. & Q. 
R. Co., 7 N.E.2d 393, 289 Ill.App. 
320, certiorari denied Chicago, B. 
& Q. R. Co. V. Goodman, 58 S.Ct. 
610, 303 U.S. 640, 82 L.Ed. 1100— 
Warren v. Jackson, 204 Ill.App, 
676. 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm'x, 23 S.W.2d 564, 232 
Ky. 702, certiorari denied Louis¬ 
ville & N. R. Co. V. Jolly, 51 S. 
Ct 26, 282 U.S. 847, 75 L.Ed. 751 
—Veron’s Adm’r v. Veron, 14 S. 

W. 2d 185, 228 Ky. 56—Director 

General of Railroads v. Chapman’s 
Adm’x, 242 S.W. 365, 195 Ky. 364, 

La.—Lewis v. Texas & P. Ry. Co., 
83 So. 535, 146 La. 227—^Barnes 
V. Red River & G. R. R., 128 So. 
724, 14 La,App. 188. 

Mo.^Berry v. St. Louis-San Fran¬ 
cisco Ry, Co., 26 S.W.2d .988, 324 
Mo. 775, certiorari denied St. Lou¬ 
is-San Francisco Ry. Co. v. Berry, 
50 S.Ct. 464, 281 U.S. 765, 74 L.Ed. 
1173—^Pope v. Terminal R. Ass’n 
, of . SL Louis, 254 S.W. 43. , 

N.Y.;—In re Uravic’s Estate, 266 N. 
Y.S. 638, 142 Misc. 775. 
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by the present cash value of the future benefits 
which the beneficiaries reasonably might have ex¬ 
pected to receive if deceased had survived.85 

The loss of decedent's prospective earnings is an 
important element of damage,®® although not nec¬ 
essarily the only one,®*^ and in estimating the prob- 

Okl.—^Chicago, R. I. & p. Ry. Co. v. 
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able earnings or the prospective benefits of which 
the beneficiary has been deprived the jury should 
take into consideration such factors as decedent’s 
age, health, ability, disposition to labor, prospects 
of advancement, and his habits of living and ex¬ 
penditure.®® The amount recoverable is not the 


Brooks, 11 P.2d 142, 155 Okl. 53, 
certiorari denied Chicago, R. I. & 
P. R. Co. V. Squire, 52 S.Ct. 502, 
286 U.S. 552, 76 L.Ed. 1287. 

Tenn.—^Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d 397, 20 Tenn*. 
App. 1. 

W.Va.—Chafin v. Norfolk & "W. Ry. 

Co., 93 S.E. 822, 80 W.Va. 703. 
Wis.—In re Tufts’ Estate, 280 N.W. 

309, 228 Wis. 221. 

Not loss to decedent’s estate 

In an action under the Federal 
Employers’ Liability Act the meas¬ 
ure of damages is not the loss suf¬ 
fered by the decedent’s estate, but 
is the pecuniary loss suffered by 
the dependents for whom recovery 
is permitted by that act, so that a 
judgment must be reversed where 
the case was submitted on the com¬ 
mon-law theory of damages to dece¬ 
dent's estate.—Ross v. Hines, 185 
N.W. 721, 217 Mich. 226. 

85- U.S.—Sabine Towing Co, v. 
Brennan, C.C.A.Tex., 85 P.2d 478, 
certiorari denied in part Brennan 
V. Sabine Towing Co., 57 S.Ct. 191, 
299 U.S. 599, 81 L.Ed. 441, re¬ 
hearing denied 57 S.Ct. 234, 299 U. 
S. 624, 81 L.Ed. 459—Van Beeck 
V. Sabine Towing Co., C.C.ATex,, 
85 F.2d 478, certiorari granted in 
part 57 S.Ct. 191, 299 U.S. 535, 81 

L. Ed. 394, reversed on other 
grounds 57 S.Ct. 452, 300 U.S. 342, 
81 L.Ed. 685—Chicago, B. & Q. 
R. Co. V. Kelley, C.C.ANeb., 74 P. 
2d 80—^U. S. V. Boykin, C.C.A.Pla., 

49 F.2d 762—The Erie Lighter 108, 

E.C.N.J., 250 P. 490. ' 

Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 129 So. 60, 221 Ala. 402— 
Mobile & O. R. Co. v. Williams, 
121 So. 722, 219 Ala. 238—Gulf, 

M. & N. R. Co. V. Williams, 119 
So. 212, 218 Ala. 481, certiorari 
granted 49 S.Ct. 349* 279 U.S. 830, 
73 L.Ed. 980, certiorari dismissed 

50 S.Ct. 86* 280 U.S. 626, 74 L.Ed. 
693—^Birmingham Belt R. Co. v. 
Hendrix, 110 So. 312, 215 Ala. 285, 
certiorari denied 47 S.Ct. 472, 273 

U. S. 758, 71 L.Ed. 877. 

Ariz.—^Atchison, T. & S. P. Ry. Co. 

V. Hopkins, 207 P. 66, 24'Arizj 103. 
Ga.—Western & A. R. R. v.. Lpch- 

ridge, 152 S.E. 474, 170 Ga.' 208, 

, affirming 146 S.E. 776, 39 Ga.App. 
246, and certiorari denied 50 S-Ct. 
461,. 281 U.S. 762, 74 L.Ed. ,1171— 
ifliouisville' & R. Co. v, Rudder, 
147 S.E. 795, 39 Ga.App 513— 
Western & A. R. R. v. Hughes* 


142 S.E. 185, 37 Ga.App. 771, cer¬ 
tiorari granted 49 S.Ct. 18. 278 U. 
S. 588, 73 L.Ed. 522, affirmed 49 
S.Ct. 231, 278 U.S. 496, 73 L.Ed. 
473—Central of Georgia R. Co. v. 
Goens, 119 S.E. 669, 30 Ga.App. 
770—Tallulah Palls Ry. Co. v. Da¬ 
vis, 105 S.E. 712, 26 Ga.App. 215. 
111.—Goodman v. Chicago, B. & Q. 

R. Co., 7 N.E.2d 393, 289 Ill.App. 
320, certiorari denied Chicago, B. 
& Q. R. Co. V. Goodman, 58 S.Ct. 
610, 303 U.S. 640, 82 L.Ed. 1100. 

Ky.—Chesapeake & O. Ry. Co. v. 
Callahan’s Adm’r, 272 S.W. 880, 
209 Ky. 348—Director General of 
Railroads v. Chapman’s Adm’x, 
242 S.W. 365, 195 Ky. 364—Illi¬ 
nois Cent. R. Co. v. Skinner’s 
Adm’x, 197 S.W. 552, 177 Ky. 62, 
certiorari denied Illinois Cent. R. 
Co. V. Skinner, 38 S.Ct. 333, 246 U. 

S. 663, 62 L.Ed. 928. 

La.—Simmons v. Louisiana Ry. & 
Nav. Co., 96 So. 12, 153 La. 405— 
Jones V. Kansas City Southern Ry. 
^ Co., 78 So. 568, 143 La. 307. 

Miss.—Illinois Cent. R. Co. v. Hum¬ 
phries, 155 So. 421, 170 Miss. 840. 
Ma—Hunt v. Chicago, B. & Q. R. 
Co., 259 S.W. 481, 303 Mo. 107— 
Soderstrom v. Missouri Pac. R. 
Co., App-, 141 S.W.2d 73—Yarde 
V. Hines, 238 S.W. 151, 209 Mo. 
App. 547. 

Neb.—Sheean v. Hines, 184 N.W. 
934, 107 Neb. 36—Sweat v. Hines, 
184 N.W. 927, 107 Neb. 1. 

N.C.—Cobia v. Atlantic Coast Line 
R, Co.,-125 S.E. 18, 188 N.C. 487 
—Strunks v. Payne, 114 S.E. 840, 
184 N.C. 582. 

Okl.—^Kansas City, M. & O. R. Co. 

V, Roe, 150 P. 1035, 50 Okl. 105. 
Tenn.—^Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d 397, 20 Tenn.App. 
1 . 

W.Va,—Chafln v. Norfolk & W. Ry. 
Co., 93 S.E. 822, 80 W.Va. 703. 

Eaming' capacity of money at time 
of trial 

In determining damages for death 
of employee, inquiry as to earning 
capacity of money is referable to 
date of trial.—Mobile & O. R. Co. 
r. Williams, 129 So. 60, 221 Ala. 402. 

Cash value dependent on rate of 
i^Eiterest 

In action under Federal Employ¬ 
ers’ Liability Act present cash value 
of total pecuniary loss would de¬ 
pend on rate of interest whibh rea¬ 
sonably prudent and careful person 
under circumstances of time and 
place might be expected to obtain in 
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making safe investment.—Chesa¬ 
peake & O. Ry. Co. V. Callahan's 
Adm'r, 272 S.W. 880, 209 Ky. 348. 
Benefits before judgment 
In determining damages for death 
of employee, amount equal to an¬ 
ticipated benefits between death and 
judgment should be included in ver¬ 
dict.—Mobile & O. R. Co. v. Wil¬ 
liams. 129 So. 60, 221 Ala. 402. 

86. Cal.—Olson v. Meacham, 19 P. 
2d 527, 129 Cal.App. 670—Jones 
V. Hedges, 12 P.2d 111, 123 Cal. 
App. 742. 

Pla.—Dina v. Seaboard Air Line Ry. 

Co., 106 So. 416, 90 Pla. 558. 

Ill.—See Benson v. Chicago City Ry. 

Co., 208 Ill.App. 613- 
Ind.—Cincinnati, I. & W. R. Co. v. 

Little, 131 N.E. 762, 190 Ind. 662. 
Me.—Bowley v. Smith, 163 A. 539, 
131 Me. 402. 

Mich.—^Walker v. McGraw, 271 N.W. 
570, 279 Mich. 97. 

Miss.—New Deemer Mfg. Co. v. Al¬ 
exander, 85 So. 104, 122 Miss. 859. 
N.H.—Baker v. Salvation Army, 12 
A.2d 514. 

Pa.—^Pilipovich v. Pittsburgh Coal 
Co., 172 A. 136, 314 Pa. 585—Gay- 
dos V. Domabyl, 152 A. 549, 301 
Pa. 523—Leonard v. Baltimore & O. 
R. Co., 102 A. 279, 259 Pa. 51— 
Walker v. E. A. S trout Realty 
Agency, 175 A. 259, 115 Pa-Super. 
169—Glaesser v. Evans, 36 Pa.Dist. 
& Co. 68, 55 Montg.Co. 235, 53 York 
Leg.Rec. 126. 

S.C.—Mishoe v. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 
Tenn.—Coppenger v. Babcock Lumber 

& Land Co., 8 Tenn.App. 108. 

Wyo.—Coliseum Motor Co. v. Hester* 

3 P.2d 105, 43 Wyo- 298. 

Income received from gambling 
Damages for death cannot be based 
on value of decedent’s life to his 
widow and children as determined by 
an unlawful income received from 
gambling and used for their support. 
—^Heed v. Gummere, 136 N.E. 5, 192 
Ind. 227. 

87. U.S.—The O’Brien Brothers, B.C. 
N.X-* 253 P. 855, modified on other 
grounds 258 P. 614, 170 C.C.A. 68. 

Ga.—Blue's Truck Line v. Harwell, 
194 S.E. 399, 57 Ga.App. 136, re¬ 
versed on other grounds Harwell v. 
Blue’s Truck Line, 199 S.E. 739, 187 
Ga. 78, mandate conformed to 200' 

S. E. 500, 59 Ga.App. 305. 

88. U.S.—Briscoe v. U. S., C.C.A. 

N.T., 65 F.2d 404—The City of 
Rome, D.C.N.Y., 48 P.2d 333' ' 

Cromley v. Speich, D.C.Pa., 19 F. 
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loss of the entire earnings, but rather the loss of 
that portion of the earnings which the beneficiary 
would have received.S^ Earning capacity and not 
merely the earnings at the time of death is to be 
considered.^In estimating earning capacity the 
amount earned in abnormal times is not the con¬ 
trolling index,and also the return from capital 
invested in a business enterprise is to be exchided 
from consideration.92 The degree of relationship 
between the deceased and the beneficiaries is a 


proper circumstance for consideration in comput¬ 
ing the damages, as bearing on the reasonable ex¬ 
pectation of benefit to which such person was en¬ 
titled from a continuance of the life of the de- 

ceased.93 

For death of child. In accordance with the gen¬ 
eral rule, a parent may recover for the pecuniary 
loss sustained by the death of his minor child,94 
and so he may recover the prospective earnings 
of the child during his minority, less expenses for 


Supp. 857, affirmed, C.C.A., Speich 
V. Cromley, 94 F.2d 543. 

Cal.—Blackwell v. American Film 
Co., 209 P. 999, 189 Cal. 689. 
Fla.—Southern Utilities Co. v. Da¬ 
vis, 92 So. 683, S3 Fla. 366. 

Ga.—Pollard v. Boatwright, 196 S.E. 
215, 57 Ga.App. 565—Central of 

Georgia Ry. Co. v. Keating, 165 S. 
E. 873, 45 Ga.App. 811, reversed 
on other grounds 170 S.B. 493, 177 
Ga. 345, conformed to mandate 170 
S.E. 497, 47 Ga.App. 336. 

Ill.—Benson v. Chicago City Ry. Co., 
208 IlLApp. 613. 

Ind.—Indianapolis Traction & Termi¬ 
nal Co. V. Lee, 118 N.E. 959, 67 Ind. 
App. 105. 

N.Y.—Dimitroff v. State, 13 N.T.S.2d 
458, 171 Misc. 635—Spataro v. 

State, 3 N.T.S.2d 737, 166 Misc. 
418—In re Mangan’s Estate, 294 
N.Y.S. 974, 162 Misc. 495. 

N.C.—Cobia v. Atlantic Coast Line 

R. Co., 125 S.E. 18, 188 N.C. 487. 
Or.—Rorvik v. North Pac. Lumber 

Co., 190 P. 331, 99 Or. 58. affirmed 
195 P. 163, 99 Or. 58—Garvin v. 
Western Cooperage Co., 184 P. 555, 
94 Or. 487—Kuntz v. Emerson 
Hardwood Co., 184 P. 253, 93 Or. 
565. 

Pa.—Pilipovich v. Pittsburgh Coal 
Co., 172 A. 136, 314 Pa. 585—Ger¬ 
hart V. East .Coast Coach Co., 166 
A. 564, 310 Pa. 535—Gaydos v. 
Domabyl, 152 A. 549, 301 Pa. 523 
—Walker v. B. A. Strout Realty 
Agency, 175 A. 259, 115 Ra.-Super. 
169. 

R. I.—Burns v. Brightman, 117 A. 26, 
44 R.L 316. 

S. D.—Smith v. Presentation Acade¬ 
my of Aberdeen, 248 N.W. 762, 61 

S. D. 323. 

Tenn.—Tennessee Cent, Ry. Co. v. 
Dial, 65 S.W.2d 610, 615, 16 Tenn. 
App. 646, citing Corpus Juris. 

Tex.—^Wichita Falls, R. & F. W. Ry. 
Co. V. Crawford, Civ.App., 19 S.W. 
2d 166, error dismissed. 

Utah.—Moore v. Utah Idaho Cent. R. 

Co., 174 F. 873, 52 Utah 373. 
Wash.—Pearson v. Picht, 52 P.2d 314, 
184 W"ash. 607. y 

17 C.J. p 1327 note 4, 

Wealtli or property of deceased 

Generally, the extent of the loss 
to beneficiaries in an action for 


i wrongful death cannot be measured 
by the wealth or poverty of de¬ 
ceased.—Wray v. Ferris, OkL, 103 P. 

I 2d 942, 128 A.L.R. 1079. 

Customary charge by persons in 
same profession 

In action for the killing of plain¬ 
tiff’s intestate, evidence as to usual 
charge by Christian Science prac¬ 
titioners, without a showing that de¬ 
ceased was aocustom-ed to make 
such charges, was technical error.— 
Lewis V. Steele, 157 P. 575; 52 Mont. 
300. 

89. Del.—Lynch v. Lynch, Super., 
195 A. 799—Lockerman v. Hur- 
lock, 125 A. 482, 2 W.W.Harr. 479 
—Lemmon v. Broadwatei;, 108 A. 
273, 7 Boyce 472. 

Ky.—^Louisville & N. R. Co. v. Rev- 
erman’s Adm’x, 15 S.W.2d 300, 228 
Ky. 500. 

Pa.—Gerhart v. East Coast Coach Co., 
166 A. 564, 310 Pa. 535—Gaydos v. 
Domabyl, 152 A. 549, 301 Pa. 523— 
Tomlinson v. Northwestern Elec¬ 
tric Service Co. of Pennsylvania, 
151 A. 680, 301 Pa. 72—Milyak v. 
Philadelphia Rural Transit Co., 150 
A. 622, 300 Pa. 457—Gentile v. 
Philadelphia & R. Ry. Co., 118 A. 
223, 274 Pa. 335—Glasco v. Green, 
117 A. 79, 273 Pa. 353. 

Wyo.—Coliseum Motor Co. v. Hester, 
3 P.2d 105, 43 Wyo. 298. 

Addition of contributions to earnings 
The amount of deceased's contribu¬ 
tions to the beneficiary cannot be add¬ 
ed to the present cash value of his 
prospective earnings.—Gulf, M. & N. 
R. Co. V. Graham, 117 So. 881, 153 
Miss. 72. 

Damages to decedent 

Under a statute which provides 
that action shall be by personal rep¬ 
resentative for all damages of every 
kind to decedent and all damages of 
every kind to the parties interested in 
the action, damages to decedent do 
not include the loss of future earn¬ 
ings during decedent’s normal life 
expectancy.—atchez-Coca-Cola Bot¬ 
tling Co. v. Watson, 133 So. 677, 160 
Mi$s. 173—Gulf Refining Co. ,v. Mil¬ 
ler, 116 So. 295, 150 Miss. 68—Yazoo 
& M. V. R. Co. V. Barringer, 103 So. 
86, 138 Miss. 296—Belzoni Hardwood 
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Co. V. Cinquimani, 102 So. 470, 137 
Miss. 72. 

90. Cal.—^Weiand v. Southern Pac. 
Co., 93 P.2d 1023, 34 Cal.App.2d 
500, certiorari denied Southern 
Pac. Co. V. Weiand, 60 S.Ct. 613. 

Mich.—Foote v. Huelster, 261 N.W. 

296. 272 Mich. 194. 

Mo.—Marlow v, Nafziger Baking Co., 
63 S.W.2d 115, 333 Mo. 790. 

N.M.—Duncan v. Madrid, 101 P.2d 
382, 44 N.M. 249. 

91. U.S.—Bnsooe v. U. S., C.C.A.N. 
Y., 65 F.2d 404. 

Ind.—Swanson v. Slagal, 8 N.E.2d 
993, 212 Ind. 394. 

Minn.—Hoppe v. Peterson, 265 N.W. 
338, 196 Minn. 538—Harris v. Ray- 
mer Hardware Co., 250 N.W. 577, 
189 Minn. 599. 

Pa.—Glasco v. Green, 117 A. 79, 273 
Pa. 353. 

92. Ind.—Chicago, I. & L. Ry. Co. v. 
Ellis, 149 N.E. 909, 83 Ind.App. 701. 

N.Y.—Carpenter v. New York Cent. 

! R. Co., 173 N.Y.S. 785, affirmed 
178 N.Y.S. 882, 190 App.Div. 884. 
Pa.—Wyatt v. Russell, 162 A, 256, 
308 Pa. 366—Perry v. Ryback, 153 
A. 770, 302 Pa. 659. 

93. N.Y.—In re Mangan’s Estate, 
294 N.Y.S. 974, 162 Misc. 495. 

17 C.J. p 1365 notes 52, 53. 

94. Fla.—Florida Dairies Co. v. Rog¬ 
ers, 161 So. 85, 119 Fla. 451. 

Mont.—Liston v. Reynolds, 223 P. 
507, 69 Mont. 480. 

Mo.—Spivack v. J. Hahn Bakery Co., 
214 S.W. 166. 

Tex.—Smith v. Farrington, 6 S.W.2d 
736, 117 Tex. 459, answer to cer¬ 
tified questions conformed to, Civ. 
App., 8 S.W.2d 317—Patterson v. 
Williams, Civ.App., 225 S.W. 89. 
Three-m.ou.tlis old infant 
Compensation for the death of an 
infant three months old should not 
be as great as for death of an older 
child.—Meaux v. Gulf Ins. Co., La. 
App., 182 So, 158, followed in 182 
So. 164, two cases. 

Father favored over divorced wife 
Father having permanent care, 
custody, and control of minor son 
was held entitled to greater damages 
for death of son than divorced wife, 
—Kaough v. Hadley, La.App.,* 165 
So. 748. 
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his support,95 even though the child has never 
earned anything and no one can tell with any cer¬ 
tainty what his earning capacity would have been.96 
Recovery is not limited to the amount customarily 
received but the jury are authorized to take into 
consideration the probable future increase of earn¬ 
ing capacity of the child.97 The manner in which 
the parent has expended past earnings is imma- 
terial.QS In some jurisdictions a parent is enti¬ 
tled to compensation for loss of prospective pe¬ 
cuniary benefits or support reasonably to be ex¬ 
pected after the child would have attained ma¬ 
jority,99 provided there is sufficient testimony to 
warrant an inference of pecuniary benefit at that 
time,l but in other jurisdictions the recovery is lim¬ 
ited to the child's minority.^ In an action by a fa¬ 
ther to recover for the death of his minor daugh¬ 
ter, it has been held that the fact that she might 
have married on becoming of age should be taken 
into account in determining his pecuniary loss;^ 


but it has also been held that, whether or not the 
contingency of her marriage was too remote to be 
considered, it should be excluded from the consid¬ 
eration of the jury where there was no evidence 
from which they could have drawm any conclusion 
from the subject.^ In an action by the administra¬ 
tor of a minor for his WTongful death, the probabil¬ 
ity that, had the deceased lived, he would have 
married and had children born to him who would 
have inherited his estate to the exclusion of plain¬ 
tiff was deemed too remote to be considered in es¬ 
timating the amount of the recovery.^ 

When the action is by a parent for the death of 
an adult child, the parent may recover the pe¬ 
cuniary loss sustained,® but substantial damages 
are recoverable only by showing that the deceased 
had been of actual pecuniary benefit to his parent, 
or that such benefit might be reasonably expected 


&5. TJ.S.—Philadelphia & Reading 
Coal & Iron Co. v. Halloran, C.C.A. 
Pa., 71 F.2d 523—Voelkel v. Ben- 
net, D.C.Pa., 31 F.Supp. 506. 

Ark.—Missouri Pac. R. Co. v. Max¬ 
well, 109 S.W.2d 1254, 194 Ark. 938. 
N.J.—De Belmonte v. John T. Har- 
rop Co., 134 A. 895, 4 N.J.Misc. 
944, followed in Gibson v. Public 
Service Ry. Co., 134 A. 895, 4 N.J. 
Misc. 944. 

Pa.—Chambers v. Peter & A. J. Ellis, 
158 A. 583, 104 Pa.Super. 41. 

Effect of emancipation 
Parents’ right of action for their 
minor child’s wrongful death is not 
based on legal right to child's earn¬ 
ings, but on their reasonable expec¬ 
tation of pecuniary benefit from con¬ 
tinuance of child’s life, so that child's 
emancipation does not preclude par-"" 
ents from recovering value of child’s 
services and earnings for remaining 
period of his minority.—Karwoski v. 
Grant, 85 P.2d 944, 30 CaLApp.2d 171. 
Parent not entitled to earnings 
The earnings of a minor are not to 
be considered in a suit brought by 
a parjent for the death of such minor, 
where by statute the usufruct which 
the parent enjoys upon the estate of 
the minor does not extend to any es¬ 
tate which the child may acquire by 
his own labor.—Bourg v. Brownell- 
Brews Lumber Co., 45 So. 972, 120 
La. 1009, 124 Am.S.R. 448. 

»6. Okl.—City of Miami v. Finley, 
240 P. 317, 112 Okl. 97. 

Pa.—Ginocchi v. Pittsburgh & L. E. 

R. Co., 129 A. 323. 283 Pa. 378. 

17 C.J. p 1331 note 40. 

97. Ga.—Central of Georgia R. Co. 
V. James, 85 S.B. 920, 143 Ga. 753. 

17 C.J. p 1331 note 44. 

98. Tex.—Hines v. Kelley, Civ.App., 
25 C.J.S.-79 


226 S.W. 493, reversed on other 
grounds, Com.App., 252 S.W. 1033. 

99. U.S.—Moser v. Hand, C.C.A. 
Miss., 81 P.2d 522—^American R. 
Co. of Porto Rico v. Santiago, C. 
C.A.Porto Rico, 9 P.2d 753. 

Ariz.—Inspiration Consol. Copper Co. 
V. Bryan, 276 P. 846, 35 Ariz. 285 
—Pacific Gas & Electric Co. v. 
Almanzo, 198 P. 457, 22 Ariz. 431. 
Ark.—Missouri Pac. R. Co. v. Me- j 
Kinney, Jl S.W.2d 180, 189 Ark. i 
69. 

Cal.—Zeller v. Reid, 101 P.2d 730, 38 I 
Cal.App.2<i 622—Karwoski v. Grant, j 
85 P.2d 944, 30 Cal.App.2d 171— 
Wong Kit V. Crescent Creamery 
Co., 262 P. 481, 87 Cal.App. 563. 
Colo.—City of Longmont v. Swearin¬ 
gen, 254 P. 1000, 81 Colo. 246. 

Miss.—Yazoo & M. V. R. Co. v. Beas¬ 
ley, 130 So. 499, 158 Miss. 370. 

S.D.—Stratton v. Sioux Falls Trac¬ 
tion System, 226 N.W. 644, 55 S.D. 
464—Bottum v. Kamen, 180 N.W. 
948, 43 S.D. 498. 

Tex.—Red Arrow Freight Lines v. 
Smith, Civ.App., 93 S.W.2d 495, ^r- 
ror dismissed—English v. Miller, 
Civ.App., 43 S.W.2d 642, error re¬ 
fused—Oil ,Belt Power Co. v. 
Touchstone, Civ.App., 266 S.W. 432 
—Lang Floral & Nursery Co. v. 
Webb, Civ.App., 253 S.W. 929. 

1. Ark.—Interurban Ry. Co. v. 
Trainer, 233 S.W. 816, 150 Ark. 19. 

2. Md.—State, for TJse of Strepay, 
V. Cohen, 172 A. 274, 166 Md. 682, 
94 A.L.R. 427. 

Mich.—Elliott V. Detroit United By., 
197 N.W. 562, 226 Mich. 92. 

Mont.—Burns v. Eminger, 276 P. 437, 
84 Mont. 397. 

Penal act requiring support of des¬ 
titute parent 

Statute declaring adult child’s neg¬ 
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lect or refusal to provide for desti¬ 
tute parent a misdemeanor is penal 
act, creating no civil obligation, and 
hence does not authorize recovery 
by parent for loss of pecuniary ben¬ 
efit from continuance of child’s life 
after latter's majority as damages 
for death of minor child.—State, for 
Use of Strepay, v. Cohen, 172 A. 274, 
166 Md. 682, 94 A.L.R. 427. 

Loss of services during minority as 
measure of damages is considered 
in § 103 infra. 

3. N.T.—Dmnihan v. Lake Ontario 
Beach Impr. Co.. 40 N.T.S. 764, 8 
App.Div. 509. 

4. Wis.—Seaman v. Farmers' L. & 

T. Co., 15 Wis. 578. 

5. Ala.—Tennessee Coal, etc., Co. v. 
Herndon, 14 So. 287, 100 Ala. 451. 

6 . U.S.—^American R. Co. of Porto 
Rico V. Ortega, C.C.A.Porto Rico, 

3 P.2d 358. 

Ariz.—Calumet & Arizona Mining 
Co. V. Gardner, 187 P. 563, 21 Ariz. 
206. 

Cal.—Ure v. Maggio Bros. Co., 75 P. 

2d 534, 24 CaLApp.2d 490. 

Hawaii.—Enos v. Honolulu Motor 
Coach Co., 34 Hawaii 5. 

Neb.—Greenwood v. King, 116 N.W. 
1128, 82 Neb. 17. 

Okl.—Lusk V. Phelps, 175 P. 756, 71 
Okl. 150. 

S.D.—Stratton v. Sioux Palls Trac¬ 
tion System, 226 N.W. 644, 55 S.B. 
464. 

Indebtedness of sou to father 

That deceased was indebted to 
father was proper matter for jury 
to consider in determining probable 
pecuniary loss by parents.—Getz v. 
Standard Oil Co., 210 N.W. 78, 168 
Minn. 347—St. Paul Fire & Marine 
Ins. Co. V. Standard Oil Co., 21D N. 
W. 80, 168 Minn. 353.' 
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by the continuance of his life.'^ What the child 
has contributed in the past is not controlling, but 
increased contributions in the future according to 
changed conditions may be taken into account.^ 

Limitation of childfs damages to minority. In 
accordance with the provisions of some statutes 
the recovery of a minor child for the death of his 
parent may be limited to pecuniary loss during 
minority,^ but, as a general rule, although his pe¬ 
cuniary loss depends largely on what he would 
have received before his hiajority,i<^ a child may 
also recover for the loss of pecuniary benefit which 
he might reasonably have expected after majori¬ 
ty.^ ^ This is true particularly where the child^s 
self-supporting ability will be impaired because of 
infirmity or injury,it has been held to be 
true notwithstanding the absence of special condi¬ 
tions of infirmity.^3 There can be no recovery 


after minority if the particular facts of the case 
render such damages speculative only,i^ as where 
the deceased was improvident or in bad health.15 

§ 102. - Loss of Support 

As a general rule in an action on behalf of bene¬ 
ficiaries the present value of the loss of contributions for 
support under all the circumstances of the case may be 
considered in the assessment of damages. 

Except under statutes where only the loss to the 
estate is recoverable,^® as a general rule loss of 
contributions for support may be considered in the 
assessment of damages,^^- even though decedent had 
no legal obligation to support the beneficiary,or 
had not recognized his obligation.^^ The extent 
of plaintiff’s dependence is a factor,20 although 
not the only one,^^ but loss of support may be re¬ 
coverable even though the beneficiary has earning 
power22 or is financially independent.^^ The gross 


7- U.S.—The City of Rome, D.C.N. 
T., 48 F.2d 333. 

Ca.1.—^Papini v. Alexander Sanitari¬ 
um, 55 P.2d 270, 272, 12 Cal.App. 
2d 249, quoting Corpus Juris— 
Griffey v. Pacific Electric Ry. Co., 
209 P. 45, 58 Cal.App. 509. 

17 C.J, p 1331 note 50. 

Occasional gifts 

Son’s occasional gifts to parents 
do not form basis for pecuniary loss 
by his death on high seas, unless 
they indicate consistent purpose to 
contribute.—The City of Rome, D. 
C.N.Y., 48 P.2d 333. , 

Promise to contribute 

Father, to whom son contributed 
nothing, was held not entitled to 
damages for latter’s death in sub¬ 
marine collision, even if deceased 
promised to send him part of wages 
in work.—The City of Rome, supra. 

8 . Mo.—Talbert v. Chicago, R. I. & 
P. Ry. Co., 15 S.W'.2d 762, 321 Mo. 
1080, certiorari denied Chicago, R. 
I. & P. Ry. Co. V. Talbert, 50 S. 

" Ct, 26, 280 U.S. 567, 74 L.Ed. 
621. 

9. Md.—^Baltimore, etc., Tump. 
Road V. State, 18 A. 884, 71 Md. 
573. 

17 C.J. P 1328 note 10. 

la Mo.—Cummins v. Kansas City 
Public Service Co., 66 S.W.2d 920, 
334 Mo. 672. 

Tex.-;—Hines' v. Walker, Giv.App., 225 
S.W. 837, error refused. 

11 . Ky.—Chesapeake & O. Ry. Co. 
V. Shirley's Adm’x, 291 S.W. 395, 
218 Ky. 337—Louisville, & K. R. 
Co. V. Wingo's Adm'x, 281 S.W. 
170, 213 Ky. 336. 

Okl.—Gypsy Oil Co. v. Green, 198 P. 
851, 82 Okl. 147. 

Tex.—Lancaster v. Magrill, Civ.App., 
244 S.W. 1078. 

Vt.—D’Angelo v. Rutland Ry. Light 


& Power Co., 135 A. 598, 100 Vt. 
135. 

Wash.—Lund v. City of Seattle, 1 P. 

2d 301, 163 Wash. 254. 

17 C-J. p 1328 note 11. 

12. K.Y.—In re Uravic’s Estate, 255 
K.Y.S. 638, 142 Misc. 775. 

13. Tex.—^Houston Gas & Fuel Co. 

V. Perry, 91 S.W.2d 1052, 127 Tex. 
102, modifying, Civ.App., 55 S.W.2d 
901. 

14. Wash.—^Rochester v. Seattle, R. 
& S. R. Co., 122 P. 23, 67 Wash. 
545. 39 L.R.A.,N.S., 1156. 

17 C.J. p 1328 note 12. 

15. Wash.—Rochester v. Seattle, R. 
& S., R, Co., supra. 

17 C.J. p 1329 note 13. 

16. Iowa—Cemy y. Secor, 234 N. 

W. 193, 211 Iowa 1232. 

17. U.S.—The Linseed King, D.C.N. 
Y., 48 P.2d 311, affirmed C.C.A., In 
re Spencer Kellogg & Sons, 52 F. 
2d 129, certiorari granted Spencer 
Kellogg & Sons v. Hicks, 52 S.Ct. 
126, 284 U.S. 610, 76 L.Ed. 522, 
reversed on other grounds The 
Linseed King, 52 S^Ct. 450, 285 U. 
S. 502, 76 L.Ed. 903. 

Ark.—Faulkner v. Faulkner, 67 S. 

W.2d 818, 186 Ark. 1082. 

Cal.—Ewens V. Newman, 21 P.2d 
1007, 131 Cal.App. 602. 

Fla—Triay v. Seals, 109 So. 427, 92 
Fla 310—Dina v. Seaboard Air 
Line Ry. C3o., 106 So. 416, 90 Fla. 
558. 

Ga—^Louisville & N. R. Co. v. Rud-: 

der, 147 S.E. 795, 39 GaApp. 513. 
La—^Norton v. Crescent City Ice 
Mfg. Go., App., 146 So. 753, rehear¬ 
ing denied 147 So. 385, and an¬ 
nulled on other grounds 150 So. 
855, first case, 178 La. 135—Reed 
V. Warren, 132 So. 250, 18 La.App. 
31, reversed on other grounds 136 
So. 59, 172 La 1082. 
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Or.—^Nordlund v. Lewis & C. R. Co., 
15 P.2d 980, 141 Or. S3. 

S.C.—Mishoe v. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 
Support of sister 

An amount which deceased would 
have contributed to the support of 
his sister after the death of his 
mother, not exceeding the time of 
the expectancy of his life, was held 
recoverable.—Richmond v. Chicago 
& W. M. R. Co., 49 N.W. 621, 87 
Mich. 374. 

18. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.T., 17 F.Supp. 676. 

Md.—State, for Use of Strepay, v. 
Cohen, 172 A. 274, 166 Md, 682, 94 
A.L.R. 427. 

19. Utah.—Burbidge v. Utah Light 
& Traction Co., 196 P. 556, 57 Utah 
566. 

20. Ark.—^Faulkner v. Faulkner, 57 

S. W.2d 818, 186 Ark. 1082. 

Fla.—Cudahy Packing Co. v. Ellis, 
140 So. 918, 105 Fla. 186. 

Mo.—^Walker v. Missouri Pac. Rjr. 
Co., 243 S.W. 261, 210 Mo.App. 
592. 

N.T.—In re Uravic’s Estate, 255 N. 

Y.S. 638, 142 Misc. 775. 

Increased needs 

The dependent’s probable increased 
needs may be considered.—Cudahy 
Packing Co. v. Ellis, 140 So. 918, 
105 Fla. 186. 

21. Ind.—Davis v. U.- S. Nat. Bank 
of Indiana Harbor at East Chi¬ 
cago, 186 N.E. 339, 98 Ind.App. 
580. 

22. Ill,—Franko v. Crosby, 278 Ill. 
App. 416. 

23. Cal.—Gilmore v. Los Angeles 
Ry. Corporation, 295 P. 41, 211 
Cal. 192. 
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amount should be reduced to its present value, 1 
but it need not be measured to a mathematical 
certamty,25 In an action by a wife for the death 
of her husband, or by a child for the death of a 
parent, the jury in estimating the damages should 
consider what would be a reasonable support for 
the wife or child, according to the circumstances 
in life of the husband or parent as they existed at 
the death, and as they might be reasonably sup¬ 
posed to continue in the future, in view of the 
character, habits, occupation, and prospects in life 
of the deceased,26 While the fact that a husband 
and wife have separated or the husband has aban¬ 
doned his wife and is not contributing to her sup¬ 
port will not bar a recovery of damages by her for 
his death,and will not limit the recovery by the 
wife and children to nominal damages merely 
where there is no proof that the wife, by her 
wrongdoing, had forfeited her right to support,2S 
yet the facts of separation or desertion and non¬ 
support may be taken into consideration in estimat¬ 
ing the amount of damages sustained.22 

A parent may recover for loss of contributions 
for support from his child,^0 but only to the ex¬ 
tent to which such contributions were reasonably 
to be expected.2i Factors to be considered are the 


child’s health, earning capacity, industry, and in¬ 
clination to help his parents,22 and also the general 
health, life expectancy, and circumstances of the 
parentis Limitation of loss to minority of child 
is considered in § 101 supra. 

§ 103 . - Loss of Services 

a. In action for death of child 

b. In action for death of spouse or par¬ 

ent 

c. In action by brothers or sisters 

a. In Action for Death of Child 

As a general rule a parent is entitled to recover the 
present cash value of the prospective services of a de¬ 
ceased minor child. In some jurisdictions the parent 
may, in addition, receive compensation for loss of pecun¬ 
iary benefits reasonably to be expected after the child 
would attain majority, but in other jurisdictions recovery 
is limited to loss during minority. In some jurisdictions 
a parent, in an action for the death of an adult child, 
may recover for services which he could reasonably have 
expected. 

Except under statutes entirely penal in char¬ 
acter,34 or under statutes where only the loss to 
the estate is recoverable,35 as a general rule a par¬ 
ent is entitled to recover the present cash value35 
of the prospective services of a minor in case of 
wrongful death,37 and the rule is not affected by 


24. Ala.—^Louisville & IST. R. Co. v. 
Grizzard, 189 So. 203, 238 Ala. 49, 
certiorari denied 60 S.Ct. 140, 308 

U. S. 603, 84 L.Bd. 604. 

—Pidcock-Jones Co. v. Watson, 
193 3o. 305. 

Pa.—^Vescio v. Pennsylvania Electric 
Co., 9 A.2d 546, 336 Pa. 502—^Alio 

V. Pennsylvania R. Co., 167 A. 326, 
312 Pa. 453, 90 A.L.R. 980. 

25. Cal.—^Herron v. Smith Bros., 2 
P.2d 1012, 116 Cal.App. 518. 

Pla.—Cudahy Packing Co. v. Ellis, 
140 So. 918, 105 Fla. 186. 

26. U.S.—Cromley v. Speich, D.C. 
Pa., 19 F.Supp. 857, affirmed, C.C. 
A., Speich v. Cromley, 94 F.2d 543. 

Pla.—Pidcock-Jones Co. v. Watson, 
193 So. 305. 

Ill.—Bremer v. Lake Erie & W. R. 
Co., 148 N.E. 862, 318 Ill. 11, 41 
A.L.R. 1345, affirming 234 Ill.App. 
105. 

Minn.—^Larson v. Great Northern Ry. 

Co., 203 N.W. 57, 162 Minn. 419. 
Qr.—^Nordlund v. Lewis & Clark R. 
Co., 15 P.2d 980, 984, 141 Or. 83, 
quoting Corpus Juris. 

Pa.—Clark v. Rumsey, 28 Del.Co. 
181. 

17 C.J. p 1328 note 9. 

Damages vary vrith, relationship 
Damages sustained by different 
survivors of wrongfully injured par¬ 
ent for loss of support vary accord¬ 
ing to circumstances of relationship 
with parent.—Reed v. “Warren, 132 
So. 250, 18 La.App. 31, reversed on 


other grounds 136 So. 59, 172 La. 
1082. 

27. Tex.—Gulf. C. & S. F. Ry. Co. r. 
Saint, Civ.App., 204 S.W. 1021, 
error granted—Holland v. Gloss, 
Civ.App., 146 S.W. 671. 

28. Md,—^Baltimore & O. R. Co. v. 
State, 32 A 201, 81 Md. 371. 

29. U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass^n, T>. 
C.N.T., 17 F.Supp. 676. 

Tex.-r-Holland v. Gloss, Civ.App., 146 
S.W. 671. 

30. Ga.-^outhem Ry. Co. v. Riley, | 
4 S.E.2d 54, 60 Ga.App. 475. 

—Louisville & N. R. Co. v. Bry¬ 
ant’s Adm'r, 285 S.W. 245, 215 Ky. 
401, 

Okl.—^Kaw Boiler Works v. Frymyer, 
227 P. 453, 100 Okl. 81,^opinion re¬ 
called and refiled 231 P. 1059, 105 
Okl. 177—Weleetka Cotton Oil Co. 
V. Brookshire, 166 P, 408, 65 Okl. 
293. 

S.I>.—Stratton v. Sioux Falls Trac¬ 
tion System, 206 N.W. 466, 49 S.D. 
113. 

17 C.J. P 1329 notes 19, 20. 

31. Cal.—Zeller v. Reid, 101 P.2d 
730, 38 Cal.App.2d 622- 

La.—^Bourg V. Brownell-Drews Lum¬ 
ber Co., 45 So. 972, 120 La. 1009, 
124 A.L.R. 448. 

—Dixie ’Motor Coach Corpora¬ 
tion V. Shivers, Civ.App., 131 S.W. 
2d 677, error dismissed, judgment 
correct. 


32. Ariz.—^Pacific Gas & Electric Co. 

V. Almanzo, 198 P. 457, 22 Ariz. 
431. 

Okl.—Polsom-Morris Coal Mining 
Co. V. Morrow, 226 P. 53, 102 Okl. 

33. 

Marriage of child 

The probability that the child 
might have married with the- conse¬ 
quent diminution of his ability to 
support the parent may be consid¬ 
ered.—^Vescio V. Pennsylvania Elec¬ 
tric Co., 9 A.2d 546, 336 Pa. 502. 

33- Pa.—^Vescio v. Pennsylvania 

Electric Co., supra—Chambers v. 
Peter & A J. Ellis, 158 A 583, 104 
Pa. Super. 41. 

Tex.—^Hemsell v. Summers, Civ.App., 
138 S.W.2d 865, 

34. Ala.—^Alabama Great Southern 
R, Co. V. Burgess, 22 So. 913, 116 
Ala. 509. 

Colo.—Denver, etc., R. Co. v. Fred¬ 
eric, 140 P. 463, 57 Colo. 90. 

35. Ky.—Phillips’ Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 241 
Ky. 25—General Refractories Co. 
V. Mozier, 30 S.W.2a 952, 235 Ky. 
252. 

36. Flsu—Miami Dairy Farms v. 
Tinsley, 155 So. 850, 115 Fla. 650. 

37. Conn.—Capozzi v. City of Wa- 
terbury, 160 A 435, 115 Conn. 107. 

Tex.—English v. Miller, Civ.App., 
43 S-W.2d 642, error refused. 

In G-eorgia 

(1) If the child was capable of 
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the probability that the father might have allowed 
his son to spend his time in idleness, or might 
have given him his time if he had lived.^^ Par- 
en:s may be entitled to recover for services, even 
though the child at the time of his death was not 
living with them,^^ but not if there is no expecta¬ 
tion of future services or pecuniary benefit.'^^ Re¬ 
covery by a parent for loss of services only is lim¬ 
ited to the years of the child’s minority,In some 
jurisdictions a parent, in addition to loss of serv¬ 
ices during minority, may receive compensation 
for loss of pecuniary benefits reasonably to be ex¬ 
pected after the child would attain majority,^^ un¬ 
less the evidence is insufficient to warrant a rea¬ 
sonable expectation of pecuniary benefit at that 
time,at least where there is proof of the indigent 
or dependent condition of the parents.^'^ In other 


jurisdictions, however, the measure of damages is 
the pecuniary value of the child’s services from 
the time of his death until he would have reached 
his majority, less the cost of his maintenance and 
education.^^ 

The common-law right of action for services is 
considered in § 13 supra. 

Adidt child. In some jurisdictions a parent in 
an action for the death of an adult child may re¬ 
cover the pecuniary value of services which he 
could reasonably have expected.'^® 

Esfhnation of value of services and assistance. 
There can be no exact or uniform rule for the 
determination of the value of services or assistance 
which the deceased child would have rendered had 
death not intervened.^'^ Factors for consideration 


rendering services of value at the 
time of the homicide, plaintiff is 
entitled to recover for loss of serv¬ 
ices during the remainder of his 
minority.—City Ice Delivery Co. v. 
Turley, 160 S.B. 517, 44 Ga.App. 32— 
Seaboard Air Line Ry. Co. v. Sar- 
man, 144 S.E. 810, 38 Ga.App. 637—> 
17 C.J. p 1331 note 38 [a] (1), note 
38 Cb]. 

(2) The parent may recover for 
loss of services, on proof that child 
was able to render valuable serv¬ 
ices, without showing actual rendi¬ 
tion,—Southern Ry. Co. v. Jarrett, 
93 S.E. 240, 20 Ga.App. 648. 

(3) If the child was not capable 
of rendering services at the time of 
his death, there can be no recovery 
for loss of services.—Southern R. 
Co. V. Covenia, 29 S.E. 219, 100 Ga. 
46, 62 Am.S.R. 312, 40 L.R.A. 253— 
Allen V. Atlanta St. R. Co., 54 Ga. 
503—Cranshaw v. Louisville, etc., R. 
Co„ 82 S.E. 767, 15 Ga.App. 182. 

Suit by administrator for father’s 

benefit 

Where the father brings suit as 
administrator under a statute per¬ 
mitting a recovery for his exclusive 
benefit, he may recover for loss of 1 
services of decedent.—McGovern v. 
New York Central, etc., R. Co., 67 N. 
Y. 417. 

Care, attention, and assistance 

In action under Federal Employ¬ 
ers’ Liability Act for death of sec¬ 
tion laborer, care, attention, and as¬ 
sistance rendered by deceased to his 
mother were proper elements of 
damages to be recovered.—Jenkins 
V. Wabash Ry. Co., 107 S.W.2d 204, 
232 Mo.App. 438, certiorari denied 
Wabash R. Co. v. Jenkins, 58 S.Ct. 
139, 302 U.S. 737, 82 L.Ed. 570. 

38. Wis.—Luessen v. Oshkosh Elec¬ 
tric Light, etc., Co., 85 N.W. 124, 
109 Wis. 94. 

39. Mo.—Heath v. Salisbury Home 
Telephone Co,, App., 27 S.W.2d 31, 


affirmed 33 S.W.2d 118, 326 Mo. 
875. 

40. U.S.—Sabine Towing Co. v. 
Brennan, C.C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan 

V. Sabine Towing Co., 57 S.Ct. 191, 
299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 57 S.Ct. 234, 299 U.S. 
624, 81 L.Ed. 459—-Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in part 
57 S.Ct. 191, 299 U.S. 535, 81 L.Ed. 
394, reversed on other grounds 57 
S.Ct. 452, 300 U.S. 342, 81 L.Ed. 
685. 

Cal.—Zeller v. Reid, 101 P.2d 730, 
38 Cal.App.2d 622. 

41. Fla.—Meeks v. Johnston, 95 So. 
670, 85 Fla. 248—^Nolan v. Moore, 
88 So. 601, 81 Fla. 594, 600. 

Miss.—Davis v. McCullers, 89 So. 
158, 126 Miss. 521. j 

42. Idaho.—Ellis v. Ashton & St. 
Anthony Power Co., 238 P. 517, 41 
Idaho 106. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 158 
So. 552, 171 Miss. 636. 

Mo.—Chapman v. Terminal R. R. 
Ass’n of St. Louis, App., 137 S.W. 
2d 612, under Illinois statute— 
Buchholz V. Standard Oil Co. of 
Indiana, 244 S.W. 973, 211 Mo. 
App. 397, under Kansas statute—■ 
Stipetich v. Security Stove & Mfg. 
Co., App., 218 S.W. 964, under Kan¬ 
sas statute. 

Tex.—^Rio Grande, E. P. & S. F. R.' 
Co. V. Dupree, Civ.App., 56 S.W.2d 
900, error dismissed—English v. 
Miller, Civ.App., 43 S.W.2d 642— 
Pearce v. Hallum, Civ.App., 30 S. 

W. 2d 399, error refused—^West 
Lumber Co. v. Hunt, Civ.App., 219 
S.W. 1106—Southwestern Portland 
Cement Co. v. Bustillos, Civ.App., 
216 S.W. 2^68, conforming to Bus- 

' tillos V. Southwestern Portland 
Cement Co., Com.App., 211 S.W. 
929, which reversed , Southwest¬ 
ern Portland Cement Co., v. Bus- 
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tillos, Civ.App., 169 S.W. 638, dis¬ 
missed for want of jurisdiction. 

17 C.J. p 1330 note 32, p 1331 note 
36. 

Loss of pecuniary benefit during mi¬ 
nority as measure of damages is 
considered in § 101 supra. 

43. Ark.—Missouri Pac. Transp. Co. 
V. Parker, 140 S.W.2d 997—Morel 
V. Lee, 33 S.W.2d 1110, 182 Ark. 
985. 

17 C.J. p 1331 notes 36, 37. 

44- Wis.—Hayes v. Chicago, etc., 

R. Co., Ill N.W. 471, 131 Wis. 399 
—Bright V. Barnett 60 N.W. 418, 
88 Wis. 299, 26 L.R.A. 524. 

17 C.J. p 1330 note 33. 

45. Ind.—Thompson v. Town of Ft. 
Branch, 178 N.E. 440, 204 Ind. 152, 
82 A,L.R. 1413—Clevenger v. 
Kern, 197 N.E. 731, 100 Ind.App. 
581—Elliott V. Kraus, 172 N.E. 
783, 92 Ind.App. 494. 

Md.—State, for Use of Strepay, v. 
Cohen, 172 A. 274, 166 Md. 682, 94 
A.LR. 427. 

Mo.:—Oliver v. Morgan, 73 S.W.2d 
993—Degan v. Jewell, 239 S.W. 
66, 293 Mo. 80—Marx v. Parks, 
App., 39 S.W.2'd 570—Harrison v. 
St. Louis-San Francisco Ry. Co., 
App., 291 S.W. 525~Linstroth v. 
Peper, 218 S.W. 431, 203 Mo.App. 
278. 

Pa.—Frantz v. Gower, 180 A. 716, 
119 Pa.Super. 156—Hyland v. Wer¬ 
ner, 6 Schuylkill Reg. 210. 

Wash.—Skidmore v. City of Seattle, 
244 P. 545, 138 Wash. 340. 

17 C.J. p 1329 note 31. 

46. Cal.—Ure v. Maggio Bros. Co., 
75 P.2d 534, 24 Cal.App.2d 490. 

N.D.—Stejskal v. Darrow, 215 N.W. 

83, 55 N.D. 606, 53 A.L.R. 1096. 
Tex.—^Ward v. Cathey, Civ.App., 210 

S. W. 289, error refused. 

Wis.—Bump v. Voights, 249 N.W. 
508, 212 Wis. 256. 

47. Ind.—Clevenger v. Kern, 197 N. 
E. 731, 100 Ind.App. 581. 
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are the age, sex, and physical and mental condition 
of the child,and the position in life, occupation, 
and physical condition of the parents.49 The val¬ 
ue of the services is to be estimated on the basis 
of what children in the same condition and station 
in life and of like capabilities are ordinarily worth, 
without regard to. any peculiar value which the 
parents might attach to the chilTs services.50 In 
case the minor is a girl, the jury cannot consider 
the chance of her marrying before she arrives at 
full age, where there is no clear evidence before 
them by which they could arrive at a reasonably 
definite conclusion on the subject. 

b. In Action for Death of Spouse or Parent 

In an action for the death of a spouse or parent 
damages for the loss of the services of the spouse or 
parent may be recovered. 

Under the statutes of most jurisdictions a hus¬ 
band is entitled to recover for the loss of his wife’s 
services in case of her death by' wrongful act.52 
The wife^^ or child^^ of deceased may also re¬ 


cover the value of services which deceased would 
have rendered. In determining the amount of 
damages in cases of this character, where future 
contingencies and a variety of circumstances must 
be taken into consideration, the aw^ard must be 
left to turn on the sound sense and deliberate judg¬ 
ment of the jury, and, in estimating the value of 
domestic services rendered by a wife or mother, 
the jury may consider the value of many services 
incapable of exact proof but measured in the light 
of their own observation and experience.In an 
action by the administrator of the estate of a de¬ 
ceased wife for loss sustained by the wife’s es¬ 
tate, there can be no recovery for loss of the wife’s 
services for the obvious reason that the services 
belong to the husband.^® 

c. In Action by Brothers or Sisters 

Brothers or sisters of deceased may recover for the 
loss of the latter's assistance and services. 

In an action by the brothers and sisters of dece- 


Determination Tsy jury without tes¬ 
timony 

Where death of child incapable 
of earning- anything at time of death 
Is subject of action, value of prob¬ 
able future services to parents dur¬ 
ing minority can be determined by 
jury without testimony.—Morel v. 
Lee, 33 S.W.2d 1110, 182 Ark. 985— 
Hines v. Johnson, 224 S.W. 989, 145 
Ark. 692. 

48. Ark.—Interurban Ry. Co. v. 
Trainer, 233 S.W. 816, 150 Ark. 
19. 

Colo.—Tadlock v. Lloyd, 173 P. 200, 
65 Colo. 40. 

La.—^Kaough v. Hadley, App., 165 So. 
748—Brown v. Wade, App., 145 So. 
790. 

Ohio.—Cincinnati Traction Co. v. 

Beebe, 3 Ohio App. 213. 

OkL—^Lakeview, Inc., v. Davidson, 
26 P.2d 760, 166 Okl. 171. 

Pa.—Androsko v. Ofsenko, 32 Luz. 
Leg.Reg. 273. 

R.L—Gill V. Laquerre, 152 A. 795, 51 
R.I. 158. 

17 C.J. p 1331 note 43. 

Ability aaid willingness of the 
child to render services may be tak¬ 
en into consideration.—^Rio Grande, 
E. P. & S. F. R. Co. V. Dupree, Tex. 
Civ.App., 56 S.W.2d 900, error dis¬ 
missed. 

That child may become a burden 

. In fixing the amount of damages 
for death of a boy, the*, jury may 
consider the possibilities as to his 
future and contemplated help to his 
parents; but they should also recog¬ 
nize that he might become a bur¬ 
den, instead of a help.—Voorhaar v, 
W. M. Whitney & Co., 170 N.Y.S. 
674. 


48. Ark.—Interurban Ry. Co. v., 
Trainer, 233 S.W. 816. 150 Ark. 
19. 

La.—Brown v. Wade, App., 145 So. 
790. 

Ohio.—Cincinnati Traction Co. v. 

Beebe, 3 Ohio App. 213. 

R.I.—Gill V. Laquerre, 152 A. 795, 
51 R.L 158. 

50. Ark.—St. Louis, etc., R. Co. v. 
Freeman, 36 Ark. 41. 

51. Wis.—Seaman v. Farmers' L. & 

T. Co., 15 Wis. 578. 

52. Mich.—Crook v. Eckhardt, 275 
N.W. 739, 281 Mich. 703. 

Mo.—Smith v. Simpson, 288 S.W. 69, 
221 Mo.App. 550. 

N-H.—Baker v. Salvation Army, 12 
A.2d 514. 

Wis.—Herro v. Northwestern Mal¬ 
leable Iron Co., 194 N.W. 383, 181 
Wis. 198. 

17 C.J. p 1332 note 68. 

53. Fla.—Dina v. Seaboard Air Line 
Ry. Co., 106 So. 416, 90 Fla. 558. 

Mo.—Arkell v. Baltimore & O. R. 

Co., 131 S.W.2d 590. 

Tex.—^Dixie Motor Coach Corpora¬ 
tion v. Shivers, Civ.App., 131 S.W. 
2d 677, error dismissed, judgment 
correct. 

Federal Employers’ liability Act 

The value of special services per¬ 
formed by decedent for his wife or 
child may be recovered under the 
Federal Employers' Liability Act. 
Ga.—Western & A. R. R. v. Town¬ 
send, 135 S.E. 439, 36 Ga.App. 
70, 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm’x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville & 
N. R. Co. V. Jolly, 51 S.Ct. 26, 282 

U. S. 847, 75 L.Ed. 751. 
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Presumption of marital relationship 
until death 

Where there was no friction be¬ 
tween deceased husband and his sur¬ 
viving wife, and no facts showing 
the likelihood of a final, legal sep¬ 
aration, it would be presumed that 
relationship would have continued 
until natural death of husband.— 
Dixie Motor Coach Corporation v. 
Shivers, Tex.Civ.App., 131 S.W.2d 
677, error dismissed, judgment cor- 
rect- 

54. Ind.—American Carloading Cor¬ 
poration V. Gary Trust & Savings 
Bank, 25 N.B.2d 777. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523. 

55. Ga.—Pollard v. Kent, 200 S.E. 
542, 59 Ga.App. 118—Blue's Truck 
Line v. Harwell, l94 S.E. 399, 57 
Ga.App. 136, reversed on other 
grounds Harwell v. Blue’s Truck 
Line, 199 S.E. 739, 1S7 Ga. 78. 
mandate conformed to Blue's 
Truck Line v. Harwell, 200 S.E. 
500, 59 Ga.App. 305—Western Sc 
A. R. Co. V. Jarrett, 96 S.E. 17, 22 
Ga.App. 313. 

Pa.—Pennsylvania R. Co. v. Good¬ 
man, 62 Pa. 329. 

Services of mere housekeeper 
Damages recoverable by minor 
children, residing at home, for 
widowed mother's death, are not 
measurable by loss of services of 
mere housekeeper.—Gaydos v. Dom¬ 
abyl, 152 A. 549, 301 Pa. 523. 

56. U.S.—Grand Trunk Western R. 
Co. V. Gilpin, Ill., 208 F. 126, 125 
C.C.A. 278. 

17 C.J. p 1332 notes 64, 65. 
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dent, they may recover for the loss of such present 
and future assistance as they might reasonably 
have expected where it appears that decedent was 
the head of a family which he maintained and 
aided in keeping together.^^ To authorize a re¬ 
covery, it is not essential that there was any legal 
obligation to render the services, ^or is it neces¬ 
sary that the parties themselves should have fixed 
any pecuniary value on the services.^ 9 


§ 104, - Loss of Society 

The authorities are not agreed as to the right of 
recovery for the loss of deceased's society. 

Due to statutory differences or divergent judi¬ 
cial interpretation of statutes similar in phrase¬ 
ology, the rule as to the right of recovery for the 
loss of deceased’s society varies in the several ju¬ 
risdictions, and accordingly it has been held that 
loss of society is®^ or is not^^ an element of dam¬ 
age. Thus, in some jurisdictions, parents,^2 
band or wife,®^. children,or brothers and sis- 


57. Ind.—Smith v. Michigan Cent. 

R. Co., 73 IST.E. 928, 35 Ind.App. 

188. 

La.—Fuchs v. Kansas City Southern 
R. Co., 61 So. 790, 132 La. 782. 

58. Ind.—Smith v. Michigan Cent. 

R. Co., 73 N.E. 928, 35 Ind.App, 

188—^Henry v. Prendergast, App., 
94 N.B. 1015. 

69. Ind.—Smith v. Michigan Cent. 
R. Co., 73 N.E. 928, 35 Ind.App. 

188—^Henry v. Prendergast, App., 
94 N.E. 1015. 

60. Cal.—Gilmore v. Los Angeles 

Ry. Corporation, 295 P. 41, 211 
Cal. 192—^Duclos v. Tashjian, 90 
P.2d 140, 32 Cal.App.2d 444—-Zeller 
V. Reid, 79 P.2d 449, 26 Cal.App. 
2d 421. 

Idaho.—^Kelly v. Lemhi Irrigation & 
Orchard Co., 168 P. 1076, SO Idaho 
778. 

Miss.—^Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 158 
So. 552, 171 Miss. 636—Gulf Refin¬ 
ing Co. V. Miller, 121 So. 482, 153 
Miss. 741. 

S.G.—Mishoe v. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 
Tenn.—Landrum v. Callaway, 12 

Tenn.App. 150. 

Utah.—^Burbiuge v, Utah Light & 
Traction Co., 196 F. 556, 57 Utah 
566, 1 

CoRatexal heirs 

In action under wrongful death 
statute, injury to heirs from loss of 
society and companionship may be 
considered in estimating damages, 
even though heirs are collateral.— 
Kelly V. Lemhi Irrigation & Orchard 
Co., 168 P. 1076, 30 Idaho 778. j 

61. U.S.—Middleton v. Luckenbach ^ 

S. S. Co., C.C,A.N.Y., 70 F.2d 326, 

modifying, D.C., 5 F.Supp. 238, 

certiorari denied Luckenbach S. S. 
Co. V. Middleton, 55 S.Ct. 89, 293 
U.S. 677, 79 L.Ed. 674—Peterson v. 
United New York Sandy Hook 
Pilots Ass’n, D.C.N.Y., 17 F.Supp. 
676. 

N.Y.—Costello V. Buffalo General 
Electric Co,^ 170 N.Y.S. 1006, 183 
App.Div. 48. 

Ohio.—^Kennedy v. Byers, 140 N.E. 

630, 107 Ohio St. 90. , 

Pa.—Gaydos v. Domabyl, 152 A. 549, 

■ 301 Pa. 523. 


S.D.—Smith v. Presentation Academy 
of Aberdeen, 248 N.W. 762, 6l S. 
D. 323. 

Action by administrator 

Damages for loss of companion¬ 
ship are not recoverable by adnain- 
istrator.—Cerny v. Secor, 234 N.W. 
193. 211 Iowa 1232. 

02. Cal,—Zeller v. Reid, 101 P.2d 
730, 38 Cal.App.2d 622—Ure v. 

Maggio Bros. Co., 75 P.2d 534, 24 
Cal.App.2d 490—^Prazzini v. Cable, 
300 P. 121, 114 Cal-App. 444. 

La.—^Aymond v. Western Union Tel¬ 
egraph Co., 91 So, 671, 151 La. 
184. 

Miss.—Yazoo & M. V. R. Co. v. Beas¬ 
ley. 130 So. 499, 158 Miss. 370. 

17 C.J. p 1333 no^tes 76-79. 

63. Cal.—Duclos V. Tashjian, 90 P. 
2d 140, 32 Cal.App.2d 444—Davis 
V. Tanner, 262 P. 1106, 88 Cal.App. 
67. 

Fla.—Dina v. Seaboard Air Line Ry. 

Co., .106 So. 416, 90 Fla. 558. 

Miss.—Goodyear Yellow Pine Co. v. 
Anderson, 157 So. 700, 171 Miss. 
530. 

Mo.—Smith v. Simpson, 288 S.W. 69, 
221 Mo. App. 550—Martin v. St. 
Louis-San Francisco Ry. Co., App., 
227 S.W. 129, judgment and opin¬ 
ion quashed on other grounds State 
ex rel. St. Louis-San Francisco Ry. 
Co. V. Reynolds, 233 S.W. 219, 289 
Mo. 479. 

Wash.—^Davis v. North Coast Transp. 

Co., 295 P. 921, 160 Wash. 576. 

17 C.X p 1333 note 81, p i334 notes 
83-86. 

Comfort and protection 

In death action by a widow, loss 
of comfort and protection is proper 
element of injury.—Gilmore v. Los 
Angeles Ry. Corporation, 295 P. 41, 
211 Cal. 192. 

Matters affecting amount recovera* 
hie 

Amount of damages allowable, 
within statutory limit, for loss of 
husband’s society, depends on char¬ 
acteristics of deceased, Wife’s sus¬ 
ceptibility to suffering, and spouses’ 
conduct and affection toward each 
otlier,—Cameron v. Union Automo¬ 
bile Ins:. Co., 246 N.W. 420, 210 Wis. 
659, reheartng denied 247 N-VT". 453, 
210 Wis. 659. 


64. Cal.—^Williams v. McDowell, 89 
P.2d 155, 32 Cal.App.2d 49—Thomp¬ 
son V. Dentman, 21 P.2d 1009, 131 
Cal.App. 680—Ewens v. Newman, 
21 P.2d 1007, 131 Cal.App. 602. 
La.—Norton v. Crescent City Ice 
Mfg. Co., 146 So, 753, rehearing de¬ 
nied 147 So. 385, and annulled on 
other grounds 150 So. 855, 178 La. 
‘ 135, first case—Reed v. Warren, 
132 So, 250, 18 La.App. 31, reversed 
on other grounds 136 So. 59, 172 
La. 1082. 

Miss.—Murrey Chevrolet Co. v. Got¬ 
ten, 152 So. 657, 169 Miss. 521. 

17 C.J. p 1334 note 90. 

Birth after father's death 

The fact that child was not born 
until after father’s death did not 
I preclude recovery, in action for dam¬ 
ages for wrongful death of father, of 
damages for loss to the child of its 
father’s care, attention, and society. 
—Chick Transit Corporation v. Ed- 
enton, 196 S.E. 648, 170 Va. 361. 
Effect of marriage of daughters 

(1) Pecuniary loss suffered by a 
daughter on being deprived of com¬ 
fort, society, and protection of moth¬ 
er was substantial element of dam¬ 
age which might continue even* after 
daughter’s marriage.—^Williams v. 
McDowell, 89 P.2d 155, 32 Cal.App.2d 
49. 

(2) Married daughters of accident 
victim were not deprived of right to 
recover actual value of loss of com¬ 
fort, protection, and society of vic¬ 
tim, by reason of fact that, since 
marriage, they had not received and 
had no reasonable expectation of re¬ 
ceiving monetary assistance from 
victim.—Duclos v. Tashjian, 90 P.2d 
140, 32 CaLApp.2d 444. 

AffectioxL 

Decedent’s children can recover, 
against defendant liable for de¬ 
cedent’s death, damages for loss of 
affection.—Norton v. Crescent City 
Ice Mfg. Co., 146 So. 753, rehearing, 
denied 147* So. 386, and annulled on 
other grounds 150 So. 855, 178 La. 
135, first case. 

Damages of different survivors vari¬ 
able 

Damages sustained by different 
survivors of wrongfully injured par¬ 
ent for loss of affection and com^ 
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ters«5 of deceased may recover damages for loss 
of society or companionship, while in other juris¬ 
dictions the converse is true and parents,®® hus¬ 
band or wife,®'^ or children®® cannot recover. To 
be recoverable under some statutes the loss of 
society must have a pecuniary and not merely a 
sentimental value.^^ 

§ 105 , - Loss of Prospective Education 

and Training 

Subject to some authority to the contrary, the gen¬ 
eral rule is that the loss to minor children of the pro¬ 
spective physical. Intellectual, and moral training by their 
deceased parent is a proper element of damage. 


While in some jurisdictions and under some 
statutes the rule is otherwise,the weight of au¬ 
thority is that the loss to minor children of the 
physical, intellectual, and moral training they 
would have received from their deceased parent 
had he or she lived is a proper element to be con¬ 
sidered in estimating the damages for the death, 
and this is the rule under the Federal Employers^ 
Liability Act.'^^ Further it has been held that the 
general rule obtains, although there is no evidence 
as to the training deceased was capable of giving 
or had given,but it has also been held that, in 


panionship vary according to cir¬ 
cumstances of relationship with 
parent.—Reed v. Warren, 132 So. 
260, 18 La.App. 31, reversed on other 
grounds 136 So. 59, 172 La, 1082. 

65. Miss.—Yazoo & M. V. R. Co. v. 
Beasley, 130 So. 499, 158 Miss. 
370—Gulf & S. I. R. Co. y. Boone, 
82 So. 335, 120 Miss. 632, certiorari 
denied 40 S.Ct. 220, 251 U.S. 561, 64 
L.Ed. 415, and dismissed 40 S.Ct. 
343, 252 U.S. 567, 64 L.Ed. 719. 

17 C.J. p 1334 note 92. 

66. Me.—Dostie ' v. Lewiston 
Crushed Stone Co., 8 A.2d 393, 136 
Me. 284—Carrier v. Bornstein, 1 
A.2d 219, 136 Me. 1. 

Mo.—Pyle V. City of Columbia, App., 
263 S.W. 474. 

N.D.—Kalsow v. Grob, 237 N.W. 848, 
61 N.D. 119—Stejskal v. Darrow, 
215 N.W. 83, 55 N.D. 606, 53 A.L.R. 
1096. 

Tex.—Hemsell v. Summers, Civ.App., 
138 S.W.2d 865. • 

Wis.—Prange v. Rognstad, 236 N.W. 

650, 205 Wis. 62, 

17 C.J. p 1333 note 76. 

67. Del.—^Lynch v. Lynch, Super., 
195 A. 799—Sobolewski v. German, 
127 A. 49, 2 W.W.Harr. 540. 

N.T.—Lewis v. State, 183 N.T.S. 
653, 112 Misc. 667, reversed on 
other grounds 189 N.Y.S. 560, 197 
App.Div. 712. 

N.C.—Craig v. Suncrest Lumber Co., 
. 126 S.E. 312, 189 N.C. 137--Hinnant 
V. Tide Water Power Co„ 126 S.E. 
307, 189 N.C. 120, 37 A.L.R. 889. 
Okl.—Missouri, O. & G. Ry. Co. v. 

Dee, 175 P. 367, 73 Okl. 165. 
Tenn.—Phillips-Buttorffi Mfg. Co. v. 

McAlexander, 15 Tenn.App. 618. 
Tex.-;—Hines v. Mills, Civ.App., 218 
S.W. 777, certiorari denied Payne 
V. Mills, 41 S.Ct 447, 255 U.S. 576, 
65 L.Bd. 794. 

17 C.J. p 1333 note 82. 

Married women’s acts do not give 
wife cause of action for loss of 
consortium against one negligently 
causing death of her husband.— 
Sheard v. Oregon Electric Ry. Co., 
2 P.2d 916, 137 Or. 341. 


Federal Employers’ liability Act 

An employee's widow suing under 
Federal Employers' Liability Act 
could not recover for deprivation of 
comfort and society, 

La.—Barnes v. Red River & G. R. R., 
128 So. 724, 14 La.App. 188. 

Mo.—^Truesdale v. Wheelock, 74 S. 
W.2d 585, 335 Mo. 924. 

68. N.Y.—Lewis v. State, 183 N.Y. 
S. 653, 112 Misc. 667, reversed on 
other grounds 189 N.Y.S. 560, 197 
App.Div. 712. 

Tex.—Hemsell v. Summers, Civ.App., 
138 S.W.2d 865—South Texas 
Coaches v. Eastland, Civ.App., 101 
S.W.2d 878, erroi^ dismissed. 

Wis.—First Wisconsin Trust Co. v. 
Schmidt, 180 N.W. 832, 173 Wis. 
477. 

17 C.J. p 1334 note 89. 

69. Cal.—Parsons v. Easton, 195 P. 
419, 184 Cal. 764—Zeller v. Reid, 
101 P.2d 730, 38 Cal.App.2d 622— 
Wyseur v. Davis, 209 P. 213, 58 
Cal, App. 598—Griffey v. Pacific 
Electric Ry. Co., 209 P. 45, 58 Cal. 
App. 509. 

Neb.—^Ensor v. Compton, 194 N.W. 
458, no Neb. 522. 

17 C.J. p 1333 note 78, p 1334 note 
87. 

70. N.C.—^Bradley v. Ohio River, 
etc., R. Co., 30 S.E. 8, 122 N.C. 
972. 

17 C.J. p 1335 notes 98, 99. 

71. U.S.—Maryland Casualty Co. v. 

Alford, C.C.A.Okl., Ill F.2d 388, 

affirming, D.C., Alford v. McCon¬ 
nell, 27 F.Supp. 176—Briscoe v. U. 
S., C.C.A.N.Y., 65 F.2d 404. 

Ark.—Missouri Pac. R. Co. v. Creek- 
more, i02 S.W.2d 553, 193 Ark. 

722—Southwest Power Co. v. Price, 
22 S.W.2d 373, 180 Ark. 567, cer¬ 
tiorari denied 50 S.Ct. 353, 281 U.S. 
753, 74 L.Ed. 1163, and appeal dis¬ 
missed 50 S.Ct. 407, 281 U.S. 703, 
74 L.Ed. 1128. 

Fla.—Triay v. Seals, 109 So. 427, 92 
Fla, 310. 

Ind.—American Carloading Corpora¬ 
tion V. Gary Trust & Savings 

Bank, 25 N.E.2d 777. 

N.J.—Clark v. Prime, 12 A.2d 635, 18 
N.J.Misc. 226. , 
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S.C.—Mishoe v. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 
Tex.—Hemsell v. Summers, Civ.App., 

138 S.W.2d 865—Gulf, C. • & S. F. 
Ry. Co. V- Moser, Civ.App,, 277 

S. W. 722, set aside on other 

grounds to conform to mandate 
4 S.W.2d 1118, certiorari granted 
46 S.Ct 489, 271 U.S. 655, 70 L.Ed. 
1135, reversed on other grounds 48 
S.Ct. 49, 275 U.S. 133, 72 L-Bd. 200 
—Hines v. Mills, Civ.App., 218 S. 
W. 777, certiorari denied Payne v. 
Mills, 41 S.Ct 447, 255 U.S. 576, 65 
L.Ed. 794—Lancaster & Wight v. 
Allen, Civ.App., 207 S.W. 984, re¬ 
versed on other grounds 217 S.W. 
1032, 110 Tex. 213—St Louis 

Southwestern Ry. Co. of Texas v. 
Anderson, Civ.App., 206 S.W. 696i. 
error refused. 

Wis.—First Wisconsin Trust Co. v. 
Schmidt, 180 N.W. 832, 173 Wis. 
477. 

17 C.J. p 1334 note 95. 

72. U.S.—Sabine Towing Co. v. 
Brennan, C.C.A.Tex., 85 F.2d 478, 
certiorari denied in part Brennan 
V. Sabine Towing Co., 57 S.Ct 191, 
299 U.S. 599, 81 L.Ed. 441, rehear¬ 
ing denied 57 S.Ct. 234, 299 U.S. 
624, 81 L.Ed. 459—Van Beeck v. 
Sabine Towing Co., C.C.A.Tex., 85 
F.2d 478, certiorari granted in part 
57 S.Ct 191, 299 U.S, 535, 81 L.Ed. 
394, reversed on other grounds 57 
S.Ct 452, 300 U.S. 342, 81 L.Bd. 
685—The Erie Lighter 108, D.C.N. 
J.. 250 P. 490. 

Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 147 So. 819, 226 Ala. 541, 
certiorari denied 54 S.Ct 71, 290 
U.S. 655, 78 L.Ed. 568—Alabama 
Great Southern Ry. Co. v. Norrell, 
143 So. 904, 225 Ala, 503—Alabama 
Great Southern B. Co. v. Cornett, 
106 So. 242, 214 Ala. 23. 

Mich.—Sipes v. Michigan Cent. R. 

Co., 204 N.W. 84, 231 Mich. 404. 
Mo.—^Moran v. Atchison, T. & S, F. 
Ry. Co., 48 S.W.2d 881, 330 Mo. 278, 
certiorari denied Atchison, T. & S. 
P. R. Co. V. Moran, 53 S.Ct 21, 287 
U.S. 621, 77 L.Ed. 539. 

73. Tex.—Texas Power, etc., Co. y. 
Bird, Civ.App., 166 S.W. 8. 
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the absence of evidence that deceased was fitted to 
furnish such training, the loss thereof should not 
be considered by the jury in computing the dam- 
ages.'^^ There is authority that adult children may 
also be entitled to' such damages,but under the 
Federal Employers’ Liability Act such damages 
are confined to the period of minority^® 

§ 106. - Mental and Physical Suffering 

of Deceased 

Generally, damages for the mental and physical suf¬ 
fering of deceased are not recoverable by beneficiaries 
unless expressly or impliedly authorized by statute. In 
an action under a statute where the right of deceased to 
recover for the injury survives there may be recovery for 
decedent^s suffering between the injury and death, but 
in an action under a statute where the measure of dam¬ 
ages is the present value of decedent’s life to the estate, 
there can be no such recovery. If death is instantaneous, 
the decedent's pain and suffering cannot be an element 
of damage. 


In accordance with the statutory provisions in 
some jurisdictions, beneficiaries of decedent may 
recover for his pain and suffering,'^^ under 

Lord Campbell’s Act and under statutes substan¬ 
tially like it, the courts have uniformly held that 
the jury should not be allowed to take.into con¬ 
sideration the mental and physical suffering of de¬ 
ceased between the date of the injury and that of 
his death, the recovery being strictly limited to such 
amount as is necessary to supply the pecuniary 
loss sustained in consequence of the death.'^s 
latter was the rule under the Federal Employers’ 
Liability Act as originally enacted but since 
the amendment of 1910, the recovery on behalf of 
the designated beneficiaries consists not only of 
such damages as will compensate them for their 
pecuniary loss, but also such damages as will be 
reasonably compensatory for the loss and suffering 
of the injured person while he lived.^0 Under 
statutes punitive in nature where the measure of 


74. Ark.—St. Louis, etc., R. Co. v. 
Townsend, 63 S.W. 994, 69 Ark. 
380. 

lyrich.—^Walker v. Lake Shore, etc., 
n. Co., 69 N.W. 1114, 111 Mich. 
518. 

17 C.J. p 1335 note 97. 

75. Cal.—Tolley v. Eng-ert, 235 P. 
652, 71 Cal.App. 442. 

75. Ala.—Mobile & O. R. Co. v. 
Williams, 147 So. 819, 226 Ala. 
541, certiorari denied 54 S.Ct. 71, 
290 U.S. 655, 78 L.Ed. 568. 

77. La.—Reed v. Warren, 136 So. 
59, 177 La. 1082, reversing 132 So. 
250, 18 La.App. 31—^Aymond v. 

Western Union Telegraph Co., 91 
So. 671, 151 La. 184—Tassin v. 
Downs, App., 190 So. 232—Serpas 
V. Collard Motors, App., 178 So. 
261—^Kaough v. Hadley, App., 165 
So. 748—^Norton v. Crescent City 
Ice Mfg. Co„ App., 146 So. 753, 
rehearing denied 147 So. 385, and 
annulled on other grounds 150 So. 
855, 178 La. 135, first case. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 
158 So. 552, 171 Miss. 636—Murry 
Chevrolet Co. v. Gotten, 152 So. 
657, 169 Miss. 521. 

17 C.J. p 1336 notes 8, 9. 

In Texas, under a statutory amend¬ 
ment in 1927 there passes to the sur¬ 
vivor not only his own cause of ac¬ 
tion arising from his loss, but also 
such cause of action as the injured 
party could have asserted had death 
not ensued, and hence the survivor 
may recover for the pain and suffer¬ 
ing endured by deceased before his 
death.—Texas Co. v. Brown, Tex. 
Civ.App., 82 S.W.2d 1101, error dis¬ 
missed. 

Contributory negligence 

Where the right is based on de¬ 


ceased’s right, a beneficiary cannot 
recover for pain and suffering if de¬ 
ceased by contributory negligence 
would be precluded from recovery.— 
Vitale V. Checker Cab Co., 1X7 So. 
579, modifying 7 La.App. 653. 

Where death not caused by defend¬ 
ant 

Damages for decedent's pain and 
suffering cannot be recovered by the 
next of kin against defendant who 
caused only injury and not death, 
but the action must be by the per¬ 
sonal representative.—^Berryhill v. 
Nichols, 158 So. 470, 171 Miss. 769. 

78. U.S.—Voelkel v. Bennet, D.C. 
Pa., 31 P.Supp. 506. 

Ark.—^Webb v. Waters, 243 S.W. 846, 
154 Ark. 547—Hines v. Betts, 226 
S.W. 165, 146 Ark. 555. 

Cal.—Parsons v. Easton, 195 P. 419, 
184 Cal. 764. 

Fla,—Dina v. Seaboard Air Line Ry. 

Co„ 106 So. 416, 90 Fla. 558. 

Ky-—Louisville & N. R, Co. v. Row¬ 
land’s Adm’r, 286 S.W. 929, 215 
Ky. 663. 

Neb.—Elliot v. City of University 
Place, 166 N.W. 621, 102 Neb. 273. 
N.Y.—Dimitroff v. State, 13 N.T.S.2d 
458, 171 Misc. 635—^Austin v. 

Wood, 275 N.Y.S. 710, 153 Misc. 
719. 

Pa.—^Kaczorow^ski v. Kalkosinski, 184 
A. 663, 321 Pa. 438, 104 A.L.R. 
1267. 

S.D.—Smith v. Presentation Academy 
of Aberdeen, 248 N.W. 762, 61 S. 
D. 323. 

Va.—^Virginia Iron, Coal & Coke Co. 
v. Odle’s Adm’r. 105 S.E. 107, 128 
Va. 280. 

17 C.J. p 1335 note 2. 

79. U.S.—St: Louis, etc., R. Co. v. 
Craft, Ark., 35 3 Ct. 704, 237 U.S. 
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648, 59 L.Ed. 1160—Cain v. South¬ 
ern R. Co., C.C.Tenn., 199 F. 211. 
17 C.J. p 1336 note 4. 

SO. U.S.—The Black Cull, C.C.A.N. 
Y., 82 F.2d 758, modifying, D.C., 
Peterson v. United New York 
Sandy Hook Pilots Ass’n, 11 F. 
Supp. 411, certiorari denied Ameri¬ 
can Diamond Lines v. Peterson, 56 
S.Ct. 954, 298 U.S. 684, 80 L.Ed. 
1404, and Black Gull American 
Diamond Lines v. Peterson, 56 S. 
Ct. 954, 298 U.S. 684, 80 L.Ed. 
1404. 

Ala.—Birmingham Belt R. Co. v. 
Hendrix, 110 So. 312, 215 Ala. 285, 
certiorari denied 47 S.Ct. 472, 273 
U.S. 758, 71 L.Ed. 877—Louisville 
& N. R. Co. V. Porter, 87 So. 288, 
205 Ala. 131—Louisville & N. R. 
Co. v. Echols, 84 So. 827, 203 Ala. 
627. 

Ark.—St. Louis-San Francisco Ry. 
Co. V. Pearson, 281 S.W. 910, 170 
Ark. 842, certiorari denied 47 S.Ct. 
101, 273 U.S. 711, 71 L.Ed, 853. 

Ill.—^Warren v. Jackson, 204 Ill.App. 
576. 

Iowa.—Slatinka v. U. S. Ry. Admin¬ 
istration, 188 N.W. 20, 194 Iowa 
159, 24 A.L.R. 608, certiorari de¬ 
nied U. S. Ry. Administration v. 
Slatinka, 43 S.Ct. 247, 260 U.S. 
747, 67 L.Ed. 494. 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm’x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville & 
N. R. Co. V. Jolly, 51 S.Ct. 26, 282 
U.S. 847, T5 L.Ed. 751. 

La.—Lewis v. Texas & P. Ry. Co., 
83 So. 535, 146 La. 227.^ 

Mo.—^Kilburn v. Chicago, M. & St. P- 
Ry. Co., 232 S.W. 1017, 289 Mo. 
75. 

Okl.—Chicane, R. I. & P. Ry. Co. v. 
Brooks, 11 P.2d 142, 155 Okl. 63, 
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damages is the culpability of defendant, there can 
be no compensatory damages for the suffering of 
decedent.^l 

Administrator or personal representative. It is 
very generally held under those statutes where the 
right, which deceased would have had to recover 
for the injury, survives, that recovery may be had 
in an action commenced and prosecuted by the 
personal representative for the benefit of the es¬ 
tate for the mental and physical suffering endured 
by decedent between the injury and death,^^ but, 
where the action is brought under a statute in 
which the measure of damages is the present value 
of decedent's life to the estate, the administrator 
is not entitled to recover for pain and suffering.83 
Where recovery is permitted, the personal repre¬ 
sentative is entitled to recover the same amount 
as damages for the suffering endured by deceased 
as deceased himself might have recovered had he 
survived and brought the action.^^ 


Where a personal representative, in accordance 
with provisions of statutes providing for the sur¬ 
vivorship of actions, revives a suit begun by an in¬ 
jured party for personal injuries, he may recover 
for the mental and physical suffering of deceased 
during the time elapsing between the injur3^ and 
death.85 However, he cannot recover for suffer¬ 
ing which deceased would have undergone from the 
injuries had he lived beyond the period of the 
trial,nor for the death of his intestate.He can 
recover no damages that could not have been re¬ 
covered by deceased had he survived the injury.^^ 

Instantaneous death. Even where a recovery is 
permissible under the statutes for the pain and suf¬ 
fering endured by deceased as a consequence of 
the injury, there can be no recovery for this element 
where the death of deceased was practically instan¬ 
taneous or where he was unconscious from the time 
of the injury up to his death,but it has been held 
that if, even though unconscious, the injured per- 


certiorari denied Chicago, R. I. & 
P. R. Co. V. Squire, 52 S.Ct, 502, 
286 U.S. 552, 76 L.Ed. 1287—Chi¬ 
cago, R. I. & P. Ry. Co. V. Fon- 
tron Loan & Trust Co., 214 P. 172, 
89 Okl. 87—Chicago, R. I. & P. Ry. 
Co. V. Owens, 186 P. 1092, 78 Okl, 
50, certiorari denied 40 S.Ct. 485, 
253 U.S. 489, 64 L.Ed. 1027. 

Tenn.—Nashville, C. & St. L. Ry. v. 
riines, 94 S.W.2d 397, 20 Tenn. 
App. 1. 

Tex.—McAdoo v. McCoy, Civ.App., 
215 S.W. 870, certiorari denied 41 
S.Ct. 447, 255 U.S. 575, 65 L.Ed. 
793. 

17 C.J. p 1336 notes 6, 7. 

Necessity for hut one action 

Under the Federal Employers’ Lia¬ 
bility Act § 9, providing that there 
shall be only one recovery for the 
same injury, a recovery for a wrong 
to the injured person suffering ‘ fatal 
injuries and a wrong to his bene¬ 
ficiaries must be settled in one ac¬ 
tion.—Thornhill v. Davis, 113 S.E. 
370, 121 S.C. 49, 24 A.L.R. 617. 

Finding of no damages for con¬ 
scious pain does not preclude recov¬ 
ery for death, under federal act.— 
Atchison, T. & S. P. Ry. Co. v. Hix, 
Tex.Civ.App., 291 S.W. 281. 

81. Mass.—Neiss v. Burwen, 191 N. 
E. 654, 287 Mass. 82. 

82. U.S.—Voelkel v. Bennet, D.C.Pa., 
31 P.Supp. 506. 

Ark.—Durfee v. Dorr, 199 S.W'. 376, 
131 Ark. 369. 

Conn.—Reynold's v. Maisto, 155 A. 
504, 113 Conn. 405. 

Mass.—Neiss v. Burwen, 191 N.E. 
654, 287 Mass. 82; 

Mich.—Collins v. Hull, 240 N.W. 37, 
256 Mich. 507. 

N.H.—Niemi v. Boston & M. R. R., 


173 A. 361, 87 N.H. 1, affirmed 175 
A. 245, 87 N.H. 1. 

N.J.—Sussman v. Sussman, 156 A. 
496, 108 N.J.Law 384—Ryan v. 

Public Service Ry. Co., 134 A. 650, 
103 N.J.Law 145. 

Pa.—^Kaczorowski v. Kalkosinski, 184 
A. 663, 321 Pa. 438, 104 A.L.R. 
1267—Glaesser v. Evans, 36 Pa. 
Dist. & Co. 68, 55 Montg.Co. 235, 53 
York Co. 126—Gannon v. Lawler, 
34 Pa.Dist. & Co. 571. 

Wash.—^Anelich v. The Arizona, 49 
P.2d 3, 183 Wash. 467, certiorari 
granted The Arizona v. Anelich, 56 
S.Ct. 573, 297 U-S. 701, 80 L.Ed. 
989, affirmed 56 S.Ct. 707, 298 U.S. 
110, 80 L.Ed. 1075, rehearing de¬ 
nied 56 S.Ct. 945, 298 U.S. 692, 80 
L.Ed. 1409. 

17 C.J. p 1336 note 11. 

Damages limited to compensation for 
suffering 

In action under Code Pub. Gen. 
Laws 1924 art 93 § 106, for damages 
for physical pain and suffering of 
plaintiff’s decedent, while attending 
a private school, allegedly from lack 
of care received during an illness, 
damages recoverable were limited to 
compensation for physical and men¬ 
tal suffering endured by deceased.— 
Keyser v. Richards, 130 A. 41, 148 
Md. 669. 

83. Ariz.—Butler v. Rule, 265 P. 
767, 33 Ariz. 460. 

Iowa.—Boyle v. Bornholtz, 275 N.W. 
479, 224 Iowa 90—Cerny v. Secor, 
234 N.W. 193, 211 Iowa 1232— 
Droullard v. Rudolph, 223 N.W. 
100, 207 Iowa 367, 

Or.—Scott V. Brogan, 73 P.2d 688, 
157 Or. 549. 

17 C.J. p 1336 note 10. 


84. Me.—Ramsdell v. Grady, 54 A. 
763, 97 Me. 319. 

17 aj. p 1337 note 12. 

85. Del.—Bowen v. Baltimore, etc., 
Steamboat Co., 84 A. 1022, 26 Del. 
428. 

S.D.—Belding v. Black Hills, etc., R. 

Co., 53 N.W. 750, 3 S.D. 369. 

17 C.J. p 1337 note 13. 

Inferences as to deceased’s mental 
processes 

Jury in determining damages, in 
action for injuries, continued by 
plaintiff's representative, could in¬ 
fer that deceased’s mental processes 
were those of reasonable man.— 
Choicener v. Walters Amusement 
Agency, 168 N.E. 918, 269 Mass. 341. 

86 . Tex.—Memphis St. R. Co. v. 
Prince, 2 Tenn.Civ.App. 688. 

87. Del.—Bowen v. Baltimore, etc.. 
Steamboat Co., 84 A. 1022, 26 Del. 
428. 

S.D.—Belding v. Black Hills, etc., R. 
Co., 53 N.W. 750, 3 S.D. 369. 

88 . S.D.—Belding v. Black Hills, 
etc., R. Co., supra. 

89. U.S.—New Orleans & N. E. R. 
Co. v. Harris, 38 S.Ct 535, 247 IT. 
S. 367, 62 L.Ed. 1167, affirming. 
Miss., 71 So. 913. 

Mass.—Royal Indemnity Co. v. Pitts¬ 
field Electric Co., 199 N.E. 69, 293 
Mass. 4. 

Miss.—Yazoo & M. V. R. Co. v. Lee, 
114 So. 866, 148 Miss. 809—Moore 
V. Johnson, 114 So. 734, 148 Miss. 
827. 

N.C.—Cobia v. Atlantic Coast Line 
R. Co., 125 S.E. 18. 188 N.C. 487. 
Tenn.—^Nashville, etc., R. Co. v. Mari'* 
grum, 15 Tenn.App. 518—^Potts v, 
Leigh, 15 Tenn.App. 1. 

17 C.J. p 1337 note 18. 
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son exhibited manifestations of pain, there may be 
a recoTcry.^® 

§ 107. - Mental Suffering' of Benefici¬ 

aries 

Under most statutes no damages can be awarded 
by way of solatium for the mental suffering and anguish 
of the beneficiaries, but under some statutes they are 
expressly or impliedly authorized. 

Statutes in some jurisdictions, although not ex¬ 
pressly authorizing recovery of damages for the 


mental suffering of the beneficiaries, have been con¬ 
strued as being broad enough to include such suffer¬ 
ing as an element of damages,but, under most 
statutes, it is very generally held that in actions for 
death no damages can be awarded by way of solati¬ 
um for the mental anguish or distress suffered by 
the beneficiaries-^^ However, by express provision 
of some statutes, the mental pain and suffering of 
parents caused by the wrongful death of their child 
is made an element of damage,93 but the damages 


Half liour 

In an action under Federal Em¬ 
ployers’ Liability Act for a fatal 
injury, it was proper to admit evi¬ 
dence of suffering of deceased, where 
at least a half hour elapsed after the 
injury before death.—Thornhill v. 
Davis, 113 S.E. 370, 121 S.C. 49, 24 
A.L.II. 617. 

Consciousness as element of suffe^-'* 
ing 

In an action under the Federal 
Employers’ Liability Act, conscious¬ 
ness is an element of suffering in 
determining damages for .death.— 
Birmingham Belt R. Co. v. Hendrix, 
110 So. 312, 215 Ala. 285, certiorari 
denied 47 S.Ct. 472, 273 TJ.S. 758, 71 
L.Ed. 877. 

Heath hy drowning 
In action for death by drowning, 
recovery could not be had for pain 
suffered after submersion and prior 
to unconsciousness, since it was so 
intimately connected with death 
struggle as to form no proper dis¬ 
tinct basis for damages.—Fike v. 
Peters, 52 P.2d 700, 175 Okl. 334—17 
C.J. p 1337 note 18 [b]. 

90 . La.—^Langenstein v. Reynaud, 
127 So. 764, 13 La.App. 272. 

91. La.—Thompson v. New Orleans 
,Ry. & Light Co., 87 So. 716, 148 
La. 698. 

S.C.—Mishoe V. Atlantic Coast Line 

R. Co., 197 S.E. 97,’186 S.C, 402. 
W-Va.—^Black v. Peerless Elite Laun¬ 
dry Co., 169 S.E. 447, 113 W.Va. 
828. ' 

17 C.J. p 1337 note 19; p 1338 note 

22 . 

SS. TJ.S,—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.Y., 17 F.Supp. 676—Bristol Gas 
& Electric Co. v. Boy, C.C.A.Tenn., 
261 F. 297. 

Alaii—^Alabama Power Co. v. Tal- 
madge,, 93 So. 648, 207 Ala. 86, er¬ 
ror dismissed 42 S.Ct, 463, 259 U. 

S. 575, 66 L.Ed. 1071. 

Axk.—Interurban Ry. Co. v. Trainer, 

. 233 S.W. 816, 150 Ark. 19- 
Cal.—Zeller v. Reid, 101 P.2d 730, 
38 Cal.App.2d 622-—Zeller V. Reid, 
79 P.2d 449, 26 Cal.App:2d 421— 
Sanfilippo v. Lesser, 210 P. 44, 69 
Cal.App. 86. . , 

Oa,—Edwards v. Southern Ry- Co., 
184 S.E. 370, 52 Ga.App. 567. 


Iowa.—Cerny v. Secor, 234 N.W. 193, 
211 Iowa 1232. 

Me.—Dostie v. Lewiston Crushed 
Stone Co., 8 A.2d 393, 136 Me. 284 
■—Carrier v. Bornstein, 1 A.2d 219, 
136 Me. 1. 

Md.—Mech v. Storrs, 179 A. 525, 169 
Md. 150. 

Miss.—Gulf & S. I- R. Co. v. Boone, 
82 So. 335, 120 Miss. 632, certiora¬ 
ri denied 40 S.Ct. 220, 251 U-S. 
561, 64 L.Ed. 415, and dismissed 
40 S.Ct. 343, 252 U.S. 567, 64 L.Ed. 
719. 

Mo.—Truesdale v. Wheelock, 74 S. 
W,2d 585, 335 Mo. 924—Byram v. 
East St. Louis Ry. Co,, App., 39 S. 
W.2d 376. 

N.Y.—Dimitroff v. State, 13 N.Y.S. 

2d 458, 171 Misc. 635, 

N.C.—Hinnant v. Tide Water Pow¬ 
er Co., 126 S.E, 307, 189 N.C.' 120, 
37 A.L.R. 889. 

Ohio.—Kennedy v. Byers, 140 N.E. 
630, 107 Ohio St. 90—Paragon Re¬ 
fining Co. V. Higbea, 153 N.E. 860, 
22 Ohio App. 440. 

Okl.—Missouri, O. & G. Ry. Co. v. 

Lee, 175 P. 367, 73 Okl. 165. 

Or.—Scott V. Brogan, 73 P.2d 688, 
157 Or. 549. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523—Walker v. E. A. 
Strout Realty Agency, 175 A. 259, 
116 Pa, Super. 169—Lawrence v. 
Johnson, 29 Pa.Dist. 17, l5 Del. j 
Co. 83—Hyland v. Werner, 6 

Schuylkill Reg. 210. 

S.D.-!—Smith v. Presentation Acade- 
iny of Aberdeen, 248 N.W. 762, 61 
S.D.,323. 

Tenn.—Garis v. Eberling, 71 S.W.2d 
215, 18 Tenn.App. 1. 

Tex.—Hemsell ^ v. Summers, ■ Civ. 
App., 138 S.W.2d 865—South Tex¬ 
as Coaches v. Eaetland, Civ.App., 
101 S.W.'2d . 878, terror dismissed^— 
English V. Miller, Civ-App.^ 43 S. 
W.2d 642, error refused-^Hines v. 
Mills, Civ.App., 218 S.W. 777, cer¬ 
tiorari denied Payne v. Mills, 41 
SUt. 447, 255 U.S, 576, 65 L.Ed. 
,794. 

Wash.—Pearson* v. Picht, 52 P.2d 
, 314, 184 Wash. 607. 

Wis.—^Ptange v. Rognstad, 236 N. 
W. 650, 205 Wis. 62—Keasler y. 
Milwaukee Electric Ry. & Light 
Co., 217 N.W. 687, 195 Wis. 108. 
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Wyo.—Coliseum Motor Co. v. Hes¬ 
ter, 3 P.2d 105, 43 Wyo. 298. 

17 C.J. p 1337 note 20. 

Diyorced wife of father 
Deceased minor's father owed di¬ 
vorced mother no duty and sus¬ 
tained no legal loss for mother’s 
mental pain and suffering that could 
be redressed in damages in action 
for death of child.—Fuller v. Dar- 
I nell, 129 So. 915, 100 Fla. 773,- 74 A. 
L.R. 1. 

Federal Employers’ Liability Act 

This is true under the Federal 
Employers’ Liability Act. 

Ky.—Chesapeake & O. Ry. Co. v. 
Haggard’s Adm’r, 235 S.W. 736, 
193 Ky. 259. 

;La.—Barnes v. Red River & G. R. 

R., 128 So. 724, 14 La.App. 188. 
Mo.—Crecelius v. Chicago, H. & St. 
P. Ry. Co., 223 S.W. 413, 284 Mo. 
26. 

17 C.J. p 1337 note 20 [a]. 

Widow 

Widow is not entitled to recover 
for her mental anxiety or distress 
over death of her husband.—^Dina 
V. Seaboard Air Line Ry. Co., 106 
So. 416, 90-Fla. 558—St. Johns Elec¬ 
tric Co. V. Lawler, 105 So. 818, 90 
Fla. 188. 

Actual amount of damages 
Under statute permitting recov¬ 
ery from, state highway department 
of actual amount of injury or dam¬ 
age to person or property resulting 
from defect in state highway, wid¬ 
ow .suing state highway department 
for death of husband could not re¬ 
cover damages, for mental anguish. 
—Cooper V. South Carolina Highway 
Department, 190 S.E. 499 183, S.C, 

155. 

&3. Fla.—Miami Dairy Farms v. 
Tinsley, 164 So. 528, 121 Fla. 774 
—Miami Dairy Farms v. Tinsley, 
155 So. 852, 115 Fla. 164. 

17 C.J. p 1338 note 21. 

Heason for statute 
A reason for such ,a statute is 
that in many cases it is pr^tioally 
impossible to prove pecuniary loss 
from the negligent death of Sa mi¬ 
nor child, and in cases where such 
damages are susceptible Of proOf 
they , are often so ridiculously low 
that a verdict based on them'would 
be shocking to the mass of the Ju- 
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awarded under such a statute should be reason- 
able.^^ 

g lOo. .- Medical and Funeral Expenses 

Although in some jurisdictions the rule is otherwise, 
in most jurisdictions beneficiaries may recover expendi¬ 
tures for medical and funeral expenses. Generally, in an 
action for the benefit of the estate medical and funeral 
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expenses may be recovered if the estate is liable therefor, 
but the rule is not uniform under ail statutes. 

Although in some jurisdictions it is held that 
there can be no recovery for medicaP^ or funeraP® 
expenses in a suit by or for decedent’s beneficiaries, 
in the majority of jurisdictions there may be a re¬ 
covery for medical^ ^ and funeraP^ expenses unless 


dicial conscience. Permission to 
the jury to supplement the amount 
awarded as compensatory damages 
with an amount for mental pain and 
suffering enables a verdict more con¬ 
sonant with the gravamen of the of¬ 
fense.—Florida Dairies Co. v. Rog¬ 
ers, 161 So. 85, 119 Fla. 451. 
Recovery by father for mother’s 
anguish 

(1) Father bringing suit to recov¬ 
er for wrongful death of minor child 
may not recover for mother’s men¬ 
tal pain and suffering where the re¬ 
lation of husband and wife has 
ceased to exist.—Coon v. Atlantic 
Coast Line R. Co., 171 So. 207, 125 
Fla, 240, 490. 

(2) Father sustains no legal in¬ 
jury for mother’s mental pain and 
suffering caused hy child’s death, ! 
even where marriage status has not 
been impaired.—Puller v. Darnell, 
129 So. 915, 100 Pla, 773, 74 A.L.R. 
1 . 

Medical expenses necessitated by 
shock 

Decedent’s mother cannot recover 
in death action for medical services 
and expenses necessitated by her 
nervous shock, they being recover¬ 
able only by husband as head of 
community.—Horrell v. Gulf & Val¬ 
ley Cotton Oil Co., 131 So, 709, 15 
La.App. 603. 

94. Fla.—Florida Dairies Co. v. 

Rogers, 161 So. 85, 119 Fla. 451— 

Miami Dairy Farms v. Tinsley, 

155 So. 85,0, 115 Fla. 650. 

Damages not punitive 

Damages for parents’ mental pain 
and suffering because of minor 
child's wrongful death are not gen¬ 
erally regarded as punitive, but as 
more In nature of compensatory 
damages.—Florida Dairies Co. v, 
Rogers, 161 So. 85, 119 Fla. 451. 

95. U.S.—The Samnanger, D.C.Ga., 

298 F. 620, under Georgia statute. 

Ky. —^West v. Nantz’ Adm’r, 101 S. 

W.2d 673, 267 Ky. 113. 

17 C.J. p 1339 note 24. 

Federal Employers’ liability Act 

(1) It has ,been held that an em¬ 
ployee’s widow suing under Federal 
Employers’ Liability Act could not 
recover for medical expenses.—^Bar¬ 
nes V. Red River & G. R. R., 128 So. 
724, 14 La.App. 188. 

(2) However, it has also been held 
in' a suit for death of locombtive 
engineer under Federal Employers' 
Liability Act, that hospital and doc- I 


tor hills could be recovered as ele¬ 
ment of damages.—Berry v. St. Lou- 
is-San Francisco Ry. Co., 26 S.W.2d 
988, 324 Mo. 775, certiorari denied 
St. Louis-San Francisco Ry. Co. v. 
Berry, 50 S.Ct. 464, 281 U.S. 765, 74 
L.Ed. 1173. 

96. U.S.—The Samnanger, D.C.Ga,, 
298 P. 620, under Georgia statute', 

Ky.—General Refractories Co. v. 

Mozier, 30 S.W.2d 952, 235 Ky. 252. 
Me.—Williams v. Hoyt, 102 A. 703, 
117 Me. 61. 

Md.—State, for Use of Strepay, v. 
Cohen, 172 A. 274, 166 Md. 682, 94 
A.L.R. 427. 

N.J.—Callaghan v. Lake Hopatcong 
Ice Co., 54 A. 223, 69 N.J.Law 100. 
K-Y.—Colliton V. United Shipyards, 
9 N.T.S.2d 784, 256 App.Div. 923, 
affirmed 22 N.E.2d 161, 281 N.T. 
582, under New Jersey statute. 
Ohio.—Harry v. Seibel, 29 Ohio N. 
P., N.S., 82. 

17 C.J. p 1339 note 23 [a], 25. 
Federal Employers’ Diability Act 
Funeral expenses are not recov¬ 
erable in an action under the Feder¬ 
al Employers’ Liability Act.—Heff¬ 
ner V. Pennsylvania R. Co., C.C.A. 
N.T.. 81 F.2d 28—-The Culberson, C. 
C.A.N.J., 61 P.2d 194—17 C.J. p 1339 
note 25 [a]. 

Effect of Ohio statute 

Statute authorizing probate court, 
in making distribution among ben¬ 
eficiaries of proceeds of action for 
wrongful death, to consider funeral 
expenses incurred by any of bene¬ 
ficiaries, does not change rule that 
funeral expenses are not recoverable 
in action for wrongful death.—Gaus 
V. Pennsylvania R. Co., 10 N.E.2d 
635, 56 Ohio App. 299. 

97. U.S.—Jutila v. Frye, C.C.A.Ida- 
ho, 8 P.2d 608. 

Idaho.—^Wyland v. Twin Palls Ca¬ 
nal Co., 285 P. 676, 4.8 Idaho 789. 
Kan.—Marshall v. -Miller, 212 P. 883, 
112 Kan. 706. 

La.—^Pegg V. Toye Bros. Yellow Cab 
Co., App., 167 So. 896. 

Minn.—Sieber v. Great Northern R. 

Co., 79 N.W. 95, 76 Minn. 269. 
N.H.^—Baker v. Salvation Army/ 12 
A.2d 514. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523—Glaesser v. Evans, 
36 Pa.Dist. & Co.* 68, 55 Montg.Co. 
235, 53 York Co. 126—Gannon v. 
Lawler, 34 Pa.Dist & Co. 571. 
Tex.—Smith v. Farrington, 6 S.W.2d 
736, 117 Tex. 459, answer to certi¬ 
fied questions conformed to. Civ. 
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App., 8 S.W.2d 317—South Texas 
Coaches v. Eastland, Civ.App,, 101 
S.W.2d 878, error dismissed— 
Humble Oil & Refining Co. v. Oo- 
ley, Civ.App., 46 S.W.2d 1038— 
Jenney v. Jackson, Civ. App., 46 

S. W.2d 418. 

Wis-—Doherty v. S. S. Kresge Co., 
278 N.W. 437, 227 Wis. 661. 

17 C.J. p 1339 note 26. 

In New York 

(1) By a statutory amendment in 
effect March 25, 1935, medical ex¬ 
penses are recoverable-—Dibble v. 
Whipple, 22 N.E.2d 358, 281 N.Y. 
247, reversing 4 N.Y-S.2d 243, 254 
App.Div. 805, reargument denied In 
re Allen’s Estate, 7 N.Y.S.2d 97, 255 
App.Div. 737. 

(2) It has been held that they 

were not recoverable before the 
amendment.—Thompson v. State, 
286 N.Y.S. 945, 247 App.Div. 858, 

modifying 277 N.Y.S. 822, 154 Misc. 
707, affirmed 286 N.Y.S. 946, 247 App- 
Div. 858. 

(3) However, in some cases they 
were permitted as damages.—Loeb 
v. Sheldon Foster Supply Co., 277 
N.Y.S. 439, 243 App.Div. 740. 

17 C.J. p 1339 note 26 [a]. 

AUeviatian of pain and prolonga¬ 
tion of life 

That physician Is unable to ap¬ 
portion treatment rendered between 
alleviation of pain and prolongation 
of life does not prevent recovery of 
entire reasonable medical expenses 
under death statute.—Humble Oil & 
Refining Co. v. Ooley, Tex.Civ.App., 
46 S.W.2d 1038. 

98. U.S.—The Linseed King, D.C.N. 

T. , 48 F.2d 311, affirmed, C.C.A., 
In re Spencer Kellogg & Sons, 52 
F.2d 129, certiorari granted Spen¬ 
cer Kellogg & Sons v. Hicks, 52 
S.Ct. 126, 284 U.S. 610, 76 L.Ed. 
522, reversed on other grounds 
The Linseed King, 62 S.Ct. 450, 
285 U.S. 502, 76 L.Ed. 903—Jutila 
V. Frye, C.C.A.Idaho, 8 F.2d 608. 

Cal.—^Adams v. Southern Pae. Co., 
53 P.2d 121, 127, 4 Cal.2d 731, cit- 
ittg Corpus Juris —^Little v. Yan- 
agisawa, 233 P. 357, 70 Cal.App. 
303. 

Colo.—^Tadlock v. Lloyd, 173 P. 200, 
65 Colo. 40. 

Fla.—^Potts V. Mulligan, 193 So. 767. 
Idaho.—Wyland v. Twin Falls Ca¬ 
nal Co., 285 P. 676, 48 Idaho 789. 
Ind.—^Louisville, etc., R. Co. v. 
Goodykoontz, 21 N.E. 472, 119 Ind. 
Ill, 12 Am.SiR. 371—Citizens’ St. 
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plaintiff has not paid them and is not liable there- 
for,99 provided it appears that the amounts charged 
are reasonable.^ It has been held that the cost of 
a tombstone^ or a gravemarker^ is not an element 
of funeral expense, but there is other authority that 
funeral expenses may include a gravemarker suited 
to the condition in life of deceased.^ Where de¬ 
fendant’s liability for the death has not been es¬ 
tablished, medical and funeral expenses cannot, of 
course, be recovered,^ and it has been held that, 
where death results from malpractice, the damages 
can include only such expenses as were due to de¬ 
fendant’s fault in excess of what they would have 
been if the case had been properly treated.^ Where 
the jury have awarded a certain sum as covering all 


elements of damage, it is error for the court to add 
to that sum the item of medical and funeral ex¬ 
penses.*^ 

In behalf of estate. As a general rule, an action 
may be maintained by an administrator for the bene¬ 
fit of the estate to recover for the medical^ and 
funeraP expenses incurred by, or on behalf of, de¬ 
ceased after receiving the injury which caused his 
death,, and, under some statutes, this action is not 
barred by an action by the administrator for the 
benefit of the widow and next of kin.^^ In order to 
sustain the action, it must be shown that the estate 
was liable for these expenses,!^ However, in some 
jurisdictions the administrator cannot recover fu¬ 


ll. Co. v. Willoeby, 43 N.B. 1058, 
15 Ind.App. 31.2. 

Kan.—Marshall v. Miller, 212 P. 883. 
112 Kan. 706. 

La.—Hardtner v. ^tna Casualty & 
Surety Co., App., 189 So. 365— 
Serpas v. Collard Motors, App., 
178 So. 261—Pegg v. Toye Bros. 
Yellow Cab Co., App., 167 So. 896 
—Pizzitola V. Letellier Transfer 
Co., App., 167 So. 158—Freibert v. 
Sewerage and Water Board of 
New Orleans, App., 159 So. 767— 
Bynum v. Succession of Hodge, 
131 So. 473. 15 La.App. 222. 

Minn.—Sieber v. Great Northern R. 

Co., 79 N.W. 95, 76 Minn. 269. 
Neb.—^Killion v. Binkloge, 236 N.W. 
757, 761, 121 Neb. 322, citing Cor¬ 
pus Juris. 

N.H.—^Baker v. Salvation Army, 12 
A.2d 514. 

N.Y.—Gaccione v. State, 18 N.T.S. 
2d 161, 173 Misc. 367—Country¬ 

man V. State, 297 N.Y.S. 771, 251 
App.Biv. 509, affirmed 13 N.E.2d 
782, 277 N.Y. 586. 

N.D.—Stejskal v. Darrow, 215 N.W. 

83, 55 N.D. 606, 53 A.L.R. 1096. 
Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523—Glaesser v. Evans, 
36 Pa.Dist. & Co. 68, 55 Montg. 
Co. 235, 53 York Co. 126—Gan¬ 
non V. Lawler, 34 Pa.Dist. & Go. 
571—Lawrence v. Johnson, 29 Pa. 
List. 17, 15 Del.Co. 83. 

Tenn.—Landrum v. Callaway, 12 
Tenn.App. 150. 

Tex.—Smith v. Farrington, 6 S.W.2d 
736, 117 Tex. 459, answer to cer¬ 
tified questions conformed to, Civ. 
App., 8 S.W.2d 317—South Texas 
Coaches v. Eastland, Civ.App., 101 

S.W.2d 878, error dismissed—Fort 
Worth & D. C, Ry. Co. v. Rogers, 
Civ-App., 62 S.W.2d 151, error re¬ 
fused—Pearce v. Hallum,*^ Civ. 
App., 30 S.W.2d 399, error refused. 
Wash.—McMullen v. Warren Motor 
Co., 25 P.2d 99, 174 Wash. 454— 
Castner v. Tacoma Gas & Fuel 
Co., 219 P. 12, 126 Wash. 657, mod¬ 
ifying 212 P. 283, 123 Wash. 236. 
17 C.J. p 1339 note 27. 


99. IJ.S.—Saucer v. Willys-Overland, 
D.apia., 49 F.2d 385, 387, citing 
Corpus Juris. 

Cal.—Salmon v. Rathjens, 92 P. 733, 
152 Cal. 290—Setsuko Nitta v. Has- 
1am, 33 P.2d 678, 138 Cal.App. 736 
—Fitzgerald v. Quinn, 21 P.2d 656, 
131 Cal.App. 457. 

Idaho.—^Hartman v. Gas Dome Oil 
Co., 295 P. 998, 50 Idaho 288. 

La.—Horrell v. Gulf & Valley Cot¬ 
ton Oil Co., 131 So. 709, 15 La. 
App. 603. 

Mo.—McCullough V. W. H. Powell 
Lumber Co., 216 S.W. 803, 205 Mo. 
App. 15, 

N.Y.—Davis v. New York Cent. & H. 
R. R. Co., 135 N.E. 277, 233 N.Y. 
242, reversing 167 N.T.S. 868, 181 
App.Div. 228. 

Pa.—Regan v. Davis, 138 A. 751, 290 
Pa. 167, 54 A.L.R. 1073—McCul¬ 
lough V. Philadelphia, N. & N. Y. 
R. Co., 81 Pa.Super. 318. 

Wis.—Palmisano v. Century Indem¬ 
nity Co., 275 N.W. 526, 225 Wis. 
582. 

1 . Tex.—St. Louis, S. F. & T. Ry. 
Co. V. Houze, Civ.App., 28 S.W.2d 
865—Rishworth v. Moss, Civ.App., 
191 S.W. 843, affirmed Moss v. 
Rishworth, Com.App., 222 S.W. 225. 

17 C.J. p 1340 note 31. 

Only the actual amount of the ex¬ 
penses is recoverable.—Sieber v. 
Great Northern R. Co., 79 N.W. 95, 
76 Minn. 269. 

2. La.—Bynum v- Succession of 
Hodge, 131 So. 473, 15 La.App. 222. 

3. N.Y.—Peterson v. State, 2 N.Y.S. 
2d 921. 

Wis.—Hamilton v. Reinemann, 290 N. 
W. 194. 

4. Tex.—South Texas Coaches v. 
Eastland, Civ.App., 101 S.W.2d 878, 
error dismissed, 

5. Neb.—Fonda y. Northwestern 
Public Service Co., 292 N.W. 712. 

Pa.—Miller v. Director General of 
Railroads, 113 A. 373, 270 Pa. 330. 

6. Me.—Ramsdell v. Grady, 54 A. 
763, 97 Me. 319. 
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7. Tex.—Gulf States Utilities Co. v 
Moore, Civ.App., 73 S.W.2d 941, re¬ 
versed on other grounds 106 S.W. 
2d 256, 129 Tex. 604. 

8. U.S.—^Voelkel v. Bennet, D.C.Pa., 
, 31 F.Supp. 506. 

Conn.—Bunnell v. Waterbury Hospi¬ 
tal, 131 A. 501, 103 Conn. 520. 
Iowa.—Brady v. Haw, 174 N.W. 331, 
187 Iowa 501, 7 A.L.R. 1306. 
Mmn.—Prescott v. Swanson, 267 N.W. 
251, 258, 197 Minn. 325, quoting 
Corpus Juris. 

N.J.—Sussman v. Sussman, 156 A. 
496, 108 N.J.Law 384—Saslow v. 
Previti, 3 A.2d 811, 17 N.J.Misc. 
29. 

17 C.J. p 1340 note 34. 

9. U.S.—^Voelkel v. Bennet, D.C.Pa., 
31 F.Supp. 506. 

Minn.—Prescott v. Swanson, 267 N. 
W. 251, 258, 197 Minn. 325, quoting 

Corpus Juris. 

Tex.—Jenney v. Jackson, Civ.App., 46 
S.W.2d 418. 

Wis.—Grasser v. Anderson, 273 N.W. 
63, 224 Wis. 654—-Verhelst Const. 
Co. V. Galles, 235 N.W. 556, 204 
Wis. 96. 

17 C.J. p 1340 note 34. 

Care of cemetery lot 

The estate was held not entitled 
to recover for charges for perpetual 
care of cemetery lot in which de¬ 
ceased was buried, where charges 
were for care of a lot on which 
there were two burials and there 
was room for five more, since the 
entire amount could not be included 
as expenses of the funeral,—Grasser 
V. Afiderson, supra. 

10 . Ark.—St. Louis, etc., R. Co. v* 
Sweet, 40 S.W. 463, 63 Ark. 563. 

11 . Neb.—Moran v. Moran, 246 N.W. 
711, 124 Neb. 379. 

Pa.—Glaesser v. Evans, 36 Pa.Dist. 
& Co. 68, 55 Montg.Co. 235, 53 York 
Co. 126. ' 

Wis.—Grasser v. Anderson, 273 N.W. 

63, 224 Wis. 654. 

17 C.J. p 1340 note 36. 
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neral expenses,or the extent of his recovery for i 
this item is the loss to the estate by reason of the j 
expenditure having been prematurely forced on it^^ 
Burial expenses are not recoverable under a sur¬ 
vival statute Avhere the representatives of deceased 
may recover only the measure of damages which 
deceased could have recovered had he lived.^^ 

g 109. - Interest 

Interest on the award from the date of judgment is 
ordinarily permitted, but the authorities are not in ac¬ 
cord on the question of interest from the date of the 
death to the date of the recovery. 

Interest on the award from the date of judgment 
ordinarily is permitted.^^ In some jurisdictions, by 
statute, the damages recoverable should include in¬ 
terest thereon from the date of the death to the date 
of recovery.^ ^ According to one view, in the ab¬ 
sence of statute authorizing it it is improper to al¬ 
low such interest other decisions hold the 

allowance of such interest proper without any ref¬ 
erence to statutory authority therefor,!^ although it 
has been held that the question as to whether in¬ 
terest should be added to the damages is one for 
the jury.^^ An award of interest before judicial 
ascertainment of damages is not permissible in ac¬ 


tions brought under the Federal Employers' Liabili¬ 
ty Act,“^ or the Federal Marine Act,^^ or in suits in 
admiraltv'.-^ Interest may be allowed from the date 
the suit is filed if so provided by statute.^^ 

What law governs the right to recover interest 
where the cause of action has arisen in another state 
or under .federal statutes is considered in § 28 su¬ 
pra. 

g 110, -Miscellaneous Elements of Dam*- 

age 

Among the elements of damage which may be con¬ 
sidered are ioss of deceased's counsel or guidance, loss of 
a pension, loss of reasonable expectation in the way of 
dower, and loss of an expectation of inheritance in an 
action for the benefit of the heirs of decedent, but ex¬ 
pectation of inheritance is not a proper element in an ac¬ 
tion by children for the wrongful death of a parent. 

The widow or children of deceased may be enti¬ 
tled to damages for the loss of the deceased's coun¬ 
sel or guidance,provided a pecuniary loss has 
thereby been sustained.25 Loss of a pension may 
be considered in estimating the damages sustained 
by reason of a death.26 Expectation of inheritance 
is not a proper element of loss to children in an ac¬ 
tion for the wrongful death of a parent,especial- 


12. Conn.—Reynolds v. Maisto, 155 
A. 504, 113 Conn. 405. 

pia.—International Shoe Co. v. Hew¬ 
itt, 167 So. 7, 10, 123 Fla. 587, cit¬ 
ing Corpus Juris. 

13. Iowa.—Brady v. Haw, 174 N.W. 
331, 187 Iowa 501, 7 A.L.R. 1306. , 

14. Mich.—Spillman v. Weimaster, 
265 N.W. 787, 275 Mich. 93. 

15. U.S.—Sabine Towing Co. v. Bren¬ 

nan, C.C.A.Tex., 85 P.2d 478, cer-| 
tiorari denied in part Brennan v. 
Sabine Towing Co., 57 S.Ct. 191» 
299 U.S. 599, 81 L.Bd. 441, re¬ 

hearing denied 57 S.Ct. 234, 299 U. 
S. 624, 81 L.Bd. 459--Van Beeck 
V. Sabine Towing Co., C.C.A.Tex., 
85 P.2d 478, certiorari granted in 
part 57 S.Ct. 191, 299 U.S. 535, 81 
L.Bd. 394, reversed on other 
grounds 57 S.Ct. 452, 300 U.S. 342, 
81 L.Bd. 685. 

Ala.—^Alabama Great Southern Ry. 
Co. V. Norrell, 143 So. 904, 225 Ala. 
503. 

16. U.S.—The Linseed King, D.C.N. 
Y., 48 F.2d 311, affirmed, C.C.A., 
In re Spencer Kellogg & Sons, 52 
F.2d 129, certiorari granted Spen¬ 
cer Kellogg & Sons v. Hicks, 52 S. 
Ct. 126, 284 U.S. 610, 76 L.Bd. 
522, reversed on other grounds The 
Linseed King, 52 S.Ct. 450, 285 U.S. 
502, 76 L.Bd. 903. 

N.Y.—Helman v. Markoff, 8 N.Y.S. 
2d 448, 255 App.Div. 991, affirmed 
20 N.B.2d 1012, 280 N.Y. 641. 

17 C.J. p 1340 note 38. 


Xu. Montana 

(1) A general statute permitting 
the jury in its* discretion to allow 
interest has been held to permit in¬ 
terest from the date of death. 
Burns v. Eminger, 276 P. 437, 84 
Mont. 397. 

(2) However, where the injured 

person died three days after the in¬ 
jury, it was held that interest from 
the date of the injury could not be 
allowed.—^Daly v. Swift & Co., 300 
P. 265, 90 Mont. 52. | 

l^ump sum for death and injuries 

In an action for personal injuries 
and for death, interest from the date 
of death is allowable only on the ver¬ 
dict rendered in the death action, and 
where lump sum verdict on cause 
of action for personal injuries and 
cause of action for death was ren¬ 
dered, there was no basis upon which 
interest from the date of death could 
be computed.—Helman v. Markoff, S 
N.Y.S.2d 448, 255 App.Div. 991, af¬ 
firmed 20 N.E.2d 1012, 280 N.Y. 641. 

17 , Tex.—St. Louis, S. F. & T. Ry. 
Co. V. Houz,e, Civ.App., 28 S.W.2d 
865. 

17 C.J. p 1340 note 39. 

18. Iowa.—^Bridenstine V. Iowa City 
Electric Ry. Co., 165 N.W. 435, 181 
Iowa 1124. 

17 C.J. P 1340 note 40. 

16. Ga.—Central R. Co. v. Sears, 66 
Ga. 499. 

20. U.S.—Cortes v. Baltimore Insu¬ 
lar Line, C.C.A.N.Y.. 66 F.2d 526. 
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Iowa.—Bennett v. Atchison, T. & S. 
F. Ry. Co., 174 N.W. 805, 187 Iowa 
897. 

N.Y.—Murmann v. New York, N. H. 

& H. R. Co., 180 N.E. 114, 258 N.Y. 
447, reversing 263 N.Y.S. 450, 233 
App.Div, 446, and answering cer¬ 
tified questions 253 N.Y.S. 1037, 234 
App.Div. 860, followed in Cremeans 
V. Pennsylvania R. Co., 255 N.Y.S. 
972, 235 App.Div. 736—Ketchum v. 

! Boston &. M. R. R., 292 N.Y.S. 567, 
249 App.Div. 901. 

21. N.Y.—^Lynott v. Great Lakes 
Transit Corporation, 195 N.Y.S. 13, 
202 App.Div. 613. 

22. U.S.—^Union Steamboat Co. v. 
Fitzgibbons, C.C.A.Ill., 261 F. 768. 

23. Colo.—American Ins. Co. v. Nay¬ 
lor, 87 P.2d 260, 103 Colo. 461. 

Mass.—^Nugent v. Boston Consol. Gas 
Co., 130 N.E. 488, 238 Mass. 221. 

24. Cal.—Tolley v. Bngert, 235 P. 
652, 71 Cal.App. 442. 

Tex.—Dixie Motor Coach Corporation 
V. Shivers, Civ.App., 131 S.W.2d 
677, error dismissed, judgment cor¬ 
rect—St. Louis Southwestern Ry. 
Co. of Texas v. Anderson, Civ.App., 
206 S.W. 696, error refused—Texas 
& N. O. R. Co. V- Glass, Civ.App., 
201 S.W. 730. error refused. 

25. Tex.—Texas & N. O. R. Co. v. 
Glass, supra. 

17 C.J. P 1335 note 98. 

26. Wis.—^Ewen v. Chicago, etc., R. 
Co., 38 Wis. 613, 

27. Wash.—Rochester v. Seattle, 
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ly if the children are adults,^^ hut it may he an ele¬ 
ment of damage in an action for the benefit of the 
heirs of decedent.29 Deceased’s widow is entitled 
to compensation for the loss of whatever she might 
reasonably have expected in the way of dower or 
legacies from her husband,30 but there can be no 
allowance for a widow’s loss of a dower interest 
in lands which deceased would have acquired had 
he lived.3l A son cannot recover as an element 
of damage his loss accruing because of the hastened 
maturity of debts payable on the death of his par¬ 
ent. 3 2 


§ 111. Death of Beneficiary Pending Suit 

In accordance with the provisions of the particular 
statute, the death of a beneficiary may or may not af¬ 
fect the measure of damages. 

Where, under the statute, the beneficiary, with¬ 
out regard to age or expectancy of life, takes such 
proportion of the damages as he would have taken 
in decedent’s personal estate in case of intestacy, 
the death of a beneficiary who brought suit in be¬ 
half of himself and others pending suit does not in 
any way affect the measure of damages.33 On the 
other hand, it has been held, under a statute lim¬ 
iting the damages recoverable to those sustained 
by the next of kin at the time of the death, that, if 
the next of kin for whose benefit suit is brought die 

etc., H. Co., 135 P. 209, 75 Wash. 

559. 

28. Pa.—^Wiest v. Electric Tract. 

Co., 49 A. 891, 200 Pa. 148, 58 L.R. 

A. 666. 

29. Utah.—Burbidge v. Utah Light 
& Traction Co., 196 P. 556, 57 Utah 
566. 

30. Fla.—^Dina v. Seaboard Air Line 
Ry. Co., 106 So. 416, 90 Fla. 558. 

31. u!s. —St. Louis R. Co. v. Need¬ 
ham, Ark,, 52 P. 371, 3 C.C.A. 129. 

32. Wis.—Keasler v. Milwaukee 
Electric Ry, & Light Co., 217 N.W. 

687, 195 Wis. 108. 

33. Okl,—St. Louis-San Francisco 
Ry. Co. v. Donahoo, 198 P. 81, 82 
Okl. 44. 

Pa.—^McArdle v. Pittsburg R, Co., 41 
Pa.Super. 162. 

34- U.S.—Van Beeck v. Sabine Tow¬ 
ing Co., Tex., 57 S.Ct. 452, 300 U. 

S. 342, 81 L.Ed. 685, reversing, C.C. 

A., 85 P.2d 478, certiorari granted 
in part 57 S.Ct. 191, 299 U.S. 535, 

81 L.Ed. 394—The City of Rome, 

D,C.N.Y.,^48 F.2d 333. 

Me.—^Dostie v. Lewiston Crushed 
Stone Co,, 8 A.2d 393, 136 Me. 284. 

N.T.—Sider v. General Electric Co., 

143 N.E. 792, 238 N.Y 64, 34 A.L.R. 

158, affirming 197 N.Y.S. 98, 203 


pending suit, the damages recoverable are limited to 
such as the beneficiary suffered down to the time of 
his death.34 

§ 112. Statutory Limitations as Affecting 
Amount of Recovery 

The amount of recovery cannot exceed the stat*utory 
limitation. Such limitation is not the maximum value 
of human life nor does it constitute a measure of ade¬ 
quate compensation. In some jurisdictions statutory lim¬ 
itations are prohibited by constitutional provision.* 

The amount of recovery cannot exceed the limit 
fixed by statute,35 but if the jury exceeds the limit 
the court can reduce the amount to comply with 
the statute.36 The statutory limit is not intended to 
be the maximum value of human life recoverable 
only upon showing the greatest imaginable loss un¬ 
der the most aggravating circumstances,37 and it 

does not constitute a measure of adequate compen- 
sation.38 Where there is evidence of substantial 
damage it is proper for the court to refuse to limit 
the jury to an amount less than the statutory maxi- 
mum.39 Limitations in a death statute do not ap¬ 
ply to an action brought under the state Railway 
Employers’ Liability Act.^O 
Constitutional provisions prohibiting statutory 
limitations. In some jurisdictions, however, by con¬ 
stitutional provision, the limitation of the amount to 
be recovered for injuries resulting in death by any 
legislative act is specifically forbidden and, 
while it was held by a divided court that a provi- 

sible loss that one entitled to recov¬ 
ery has sustained by reason of death 
of deceased, and such loss includes 
funeral expenses.—Cochrane v. Wil¬ 
lis, 202 NW. 199, 186 Wis. 149. 
imitation inheres in remedy 
Where a state statute giving a 
right of action for wrongful death 
fixes the amount recoverable, such 
limitation inheres in the remedy.— 
Nichols V. Atchison, T. <& S. P. Ry. 
Co., C.C.A.Cal., 286 P. 1, certiorari 
granted Atchison, T. & S. F. R. Co. 
V. Nichols, 43 S.Ct. 622, 262 U.S. 737, 
67 L.Ed. 1207, and affirmed 44 S.Ct. 
363, 264 U.S. 348, 68 L.Ed. 720. 

36. Wis.—Schulz V. General Casual¬ 
ty Co.; 288 N.W. 803. 

37. Mo.—^Marlow v. Nafziger Baking 
Co., 63 S.W.2d 115, 333 Mo. 790— 
Steger v. Meehan, 63 S.W.2d 109. 

38. Conn.—Ratushny v. Punch, 138 
A. 220, 106 Conn. 329. 

Wis.—Potter v. Potter, 272 N.^V. 34, 
224 Wis. 261. 

39. Mo.—Rawie v. Chicago, B. & Q- 
R. Co., 274 S.W. 1031, 310 Mo. 72. 

40. Minn.—Lombard v. Northern 
Pac. Ry. Co., 199 N.W. 887, 160 
Minn. 1. 

Okl.—^Producers" & Refiners' Cor- 


App.Div. 443—^Wilkinson v. Boehm, 
247 N.Y.S. 343. 231 App.Div. 295— 
In re Uravic's Estate, 255 N.Y.S. 
638, 142 Misc. 775. 

17 C.J. p 1341 note 49. 

Applicability of mortality tables 
Where the beneficiary dies pending 
suit, the mortality tables as to his 
life expectancy do not apply.—In re 
Aronowitz' Estate, 272 N.Y.S. 421, 
151 Misc. 746. 

35. Mo.—^Perkins v. Wilcox, 242 S.W. 
974, 294 Mo. 700—Kenney v. Han¬ 
nibal & St. J. R. Co., 15 S.W. 983, 
105 Mo. 270, affirmed 16 S.W. 837, 
105 Mo. 270—Crumpley v. Hannibal 
& St. J. R. Co., 11 S.W. 244, 98 
Mo. 34—^Rollinson v, Lusk, 217 S. 
W. 328, 203 Mo,App. 31. 

Va.—Chick Transit Corporation v. 

Edenton; 196 S.E. 648, 174) Va. 361. 
17 C.J. p 1341 notes 50, 51. 

ABiount of penalty 
Where the statute prescribes the 
amount to be awarded as a penalty, 
the jury can award neither more nor 
less than the amount fixed.—Bloom- 
camp V. MissoTxri Pac. R. Co., 236 S. 
W. 388, 208 Mo.App. 464—17 C.J. P 
1321 note 38. 

Fimeral expenses 

Recovery limit under death stat¬ 
ute is intended to include all pos- 
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sion of this character may be waived by a contract 
freely and voluntarily made,^^ also held by 

the same court that the legislature had no power to 
make such contracts compulsory, and that a statute 
which assumed to do so was in direct violation of 
the constitutional prohibition.43 Whether or not 
these constitutional prohibitions shall operate to 
nullify existing legislation must depend on the 
wording of the provisions. It has been held that 
a constitutional provision that ‘'no law shall be en¬ 
acted limiting the amount of damages to be recov¬ 
ered for causing the injury or death of any per¬ 
son’^ operates only in respect of future legislation, 
and while it prohibits future legislation, it does not 
affect laws already in existence, although such laws 
would be void if enacted subsequently to the tak¬ 
ing effect of the constitutional prohibition.^^ On 
the other hand, it has been held that a constitutional 
provision declaring that “no Act of the general as¬ 
sembly shall limit the amount” cannot be restricted 
to future legislation, but is quite as applicable to 
legislation then existing as to prospective legisla- 

tion.^5 

§ 113. Aggravation of Damages 

Punitive damages may be Increased by aggravating 
circumstances. 

Where punitive damages are permissible they 
may be increased by aggravating circumstances.'^^ 


§ 114 

§ 114. Matters in Mitigation or Diminution 
of Damages 

Damages may be diminished or mitigated as circum¬ 
stances may require; but factors such as the receipt of 
the proceeds of a life insurance policy, the receipt of a 
pension by the widow, the remarriage of the husband or 
wife of the decedent, etc., are not circumstances to be 
considered for this purpose. 

Damages for death may be diminished or miti¬ 
gated as circumstances may require.'^The mar¬ 
riage of deceased’s daughter is a factor to be con¬ 
sidered as reducing damages,and, in an action to 
recover damages for the death of a minor, the fact 
that the parents had released to such minor his time 
and services during his minority may be consid¬ 
ered.*^® Where contributory negligence is not a de¬ 
fense to an action for death by wrongful act, such 
contributory negligence may, in some jurisdictions 
and under some statutes, be considered in mitigation 
of damages sought to be recovered.^® Where an 
insurer has paid a sum to plaintiff to release itself 
and a third party from any liability, such sum may 
be deducted from the total amount recoverable as 
compensatory damages from defendant.^^ 

The following circumstances have been held not 
to reduce or mitigate damages: That plaintiff or 
the beneficiary acquired property by descent from 
deceased that children suing for the death of 
their mother had an adult sister who might nurture 
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poration v. Castile, 214 P. 121, 89 
Okl. 261. 

17 C.J. p 1341 note 52. 

42. Ky.—^Kentucky State Journal Co. 
V. Workmen’s Compensation Bd., 
170 S.W. 437,, 1166, 161 Ky. 562, B. 
R.A.1916A 389, Ann.Cas.l916B 1273. 

43. Ky.—^Kentucky State Journal Co. 
V. Workmen’s Compensation Bd., 
supra. 

44. Wyo.—Mestas v. Diamond Coal, 
etc., Co., 76 P. 567, 12 Wyo. 414. 

17 C.J. p 1341" note 55. 

45. Pa.^—Lewis v. Hollahan, 103 Pa. 

425, overruling on this point Penn¬ 
sylvania R. Co. V. Langdon, 92 Pa. 
2X, 37 Am,R. 651. ’ 

Mo.—^Ward v. Missouri Pac. Ry. 
Co., 277 S.W. 908, 311 Mo. 92— 
Williams v. Excavating & Founda¬ 
tion Co., 93 S,W.2d 123, 230 Mo. 
App. 973—Pohticello v.‘ Liliehsiek, 
App., 83 S.W.2d 150—Garrett v, 
Missouri Pac. R. Co., 267 S.W. 91, 
216 Mo.App. 21—Roques v. Butler 
County R. Co., App., 264 S.W. 474 
—Bloomcamp v. Missouri Pac.' R.' 
Co., 236 S.W. 388,' 208 Mo.App. 464 
—Kamoss v. Kansas City & W. B. 
Ry. Co., App., 202 SW. 434. 
jS'ature of aggravating* circmnstances 
To warrant ihcrease in damages be¬ 


cause of aggravating circumstances, 
there must be a showing of willful 
misconduct, wantonness, reckless¬ 
ness, or want of care indicative of 
indifference to consequences.—W il- 
liams V. Excavating & Foundation 
Co., 93 S.W.2d 123, 230 Mo.App. 973. 

47. Mo.—^Ward v. Missouri Pac. Ry. 
Co., 277 S.W. 908, 311 Mo. 92— 
Williams v. Excavating & Founda¬ 
tion Co., 93 S.W.2d 123, 230 Mo.App. 
973—Ponticello v. Liliensiek, App*, 
83 S.W.2d 150. 

Tex.—Mitchell v. Dillingham, Civ. 
App., 22 S.W,2d 971, error dis¬ 
missed, 

48. U.S.—The Black Gull, C.C.A.N. 

90 F.2d 619, certiorari denied 
Faye v. American Diamond Lines, 
58 S.Ct. 60, 302 U.S. 728, 82 L.Ed. 

' 562. 

Fla.—Florida Power & Light • Co. v. 
Bfidgeman, 182 So. 911, 133 Fla. 
195. 

49. Kan.—St. Joseph, etc., R. Co. v. 
Wheeler, 10 P. 461, 35 Kan. 185. 

17 C.J. p 1343 note 77. 

2koss of support 

Nevertheless it will not prevent 
the parent from recovering any pe¬ 
cuniary damages such as a loss of 
support, etc., which may have re¬ 
sulted to him from hiS death.—St. 
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Joseph, etc., R. Co, v. Wheeler, su¬ 
pra. 

50. Ala.—Karpeles v. City Ice De¬ 
livery Co., 73 So. 642. 

Neb.—Swanson v. Union Stock Yards 
Co., 131 N.W. 594, 89 Neb. 361. 

17 C.J. p 1344 note 82. 

Negligence of beneficiary 
Where one of the beneficiaries has 
been negligent there may be a reduc¬ 
tion in the damages recoverable by 
subtracting the share which would 
otherwise go to him.—^Anderson v. 
Anderson, 248 N.W. 35, 188 Minn. 602. 
51- Tex.—Missouri-Kansas-Texas R. 
Co. of Texas v, McLain, Civ.App., 
74 S-W.2d 166, reversed on other 
grounds, Com.App., 105 S.W.2d 206, 
set aside 126 S.W.2d 474, 133 Tex. 
4S4, affirmed 126 S.W.2d 474, 113 
Tex. 484. 

52. Kan.—Berry v. Dewey, 172 P. 27, 
102 Kan. 593. 

Minn.—^Wiester v. Kaufcr, 247 N.W. 

237, 188 Minn. 341. 

N.J.—Hexamer v. Public Service Ry. 

Co., 132 A. 310, 4 N.J.Misc. 184. 
N.Y.—Closson v.‘ Griffith, 218 N.Y.S. 

517, 219 App.Div. 163, affirmed 157 
' N.E,' 854, 245 N.Y. 552. 

Pa.—feydos v. Domabyl, 152 A. 549, 
301 PA 523. 

17 C.J. p 1342 notes 62-64. 
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and care for them;^^ that deceased was suffering 
from a condition at the time of the injury which 
rendered medical aid less effective that deceased 
had recovered damages for permanent injuries be¬ 
fore his death where the widow's action was for 
pecuniary loss caused by the death of the husband 
in his crippled condition that defendant is also 
liable for the death of other persons caused by the 
same act^^ and the other actions are pending;®*^ 
that the beneficiary has received the proceeds of an 
insurance policy on the life of deceased that the 
widow is receiving, or will be entitled to receive, 
a pension that the husband or wife of the de¬ 
cedent has remarried,or is engaged to be mar¬ 
ried that the husband and wife were living in 
a state of separation at the time of the death of 
the spouse that defendant paid the expenses for 
support of decedent from the time of the injury to 
the date of his death, or for the expenses of his 
funeral that a father suing for the death of his 
child may, at some time, have received help from 
some charitable institution toward the support of 
his child and misconduct of the wife of decedent 
where the statute provides for recovery by the ben¬ 
eficiary of all damages to decedent.65 


A person guilty of negligence causing death can¬ 
not escape payment of full damages on the ground 
that one of those entitled to sue did not institute 
an action until limitation had run against it.66 ]S[ei_ 
ther the docket entries nor the record of an incom¬ 
plete divorce proceeding by deceased is admissible in 
mitigation of damages in an action by a widow for 
his death, in which her claim for damages is limited 
to loss of support.67 In an action imder the Feder¬ 
al Employers' Liability Act by a father as sole de¬ 
pendent of deceased, an amount paid to the father 
as administrator by the one responsible for the 
death is not to be deducted from the amount recov¬ 
erable under the act.68 Where the statute creating 
the right and designating for whose benefit the re¬ 
covery may be had is in the nature of a statute pro¬ 
viding for the descent and distribution of estates, 
the fact that a father for whose benefit the action 
is brought had abandoned the child before his death 
cannot be considered in mitigation of damages.69 

Workmen's Compensation Act. In some juris- 
; dictions the sum received by plaintiff under the 
'Workmen's Compensation Act is not to be deducted 
from the amount recoverable in an action under 
ithe death statute,'^^ in other jurisdictions such, 


53. Tex.—^E1 Paso Electric Ry. Co. 
V. Benjamin, Civ.App,, 202 S.W. 
996, dismissed for want of jurisdic¬ 
tion. 

54. La.—^Leitz v. Rosenthal, App., 
166 So. 651. 

55. Cal.—Blackwell v. American 
Film Co., 209 P. 999, 189 Cal. 689. 

56. Mo.—Bloomcamp v. Missouri 
Pac. R. Co., 236 S.W. 388, 208 Mo. 
App. 464. 

57. Ala.—Kansas City, etc., R. Co. v. 
Sanders, 13 So. 57, 98 Ala. 293, 

58. Miss.—S. H. Kress & Co. v. 
Markline, 77 So, 858, 117 Miss, 37, 
Ann.Cas.l918E 310. 

Mo.—Bright v. Thacher, 215 S.W. 788, 
202 Mo.App. 301. 

N.J.—Muradian v. Paganessi, 128 A. 

158, 3 N.J.Misc. 320. 

Ohio.—Brunk v. Cleveland, C., C. & 
St. L. R. Co., 20 Ohio ]Sr.P.,N.S., 
360. 

Pa.—^Kline v. Thornton, 200 A. 88, 331 
Pa. 71—Gaydos v. Domahyl, 152 A. 
549, 301 Pa. 623. 

Tex.—^E1 Paso Electric Ry. Co. v. 

Buttrey, Civ.App., 260 S.W. 897. 
17 C.J. p 1342 note 65, p 1343 note 67. 

Frocuremeut of life insurance hy 
employer 

Employer procuring life insurance 
for employee could not have insur¬ 
ance deducted in action for em¬ 
ployee's death under the Federal Em¬ 
ployers’ Liability Act, but he could 
have the amount contributed for the 
procurement of the insurance deduct¬ 


ed.—Bangor & A. R. Co. v. Jones, C. 
C.A.Me., 36 F.2d 886. 

59. Mich.—Mazzolini v. Kalamazoo 
County, 199 N.W. 648, 228 Mich. 
59. 

Wis.—^Wasicek v. M. Carpenter Bak¬ 
ing Co., 191 N.W. 503, 179 Wis. 274. 
17 C.J. p 1343 notes 68, 69. 

60. IT.S.—The City of Rome, D.C. 
ISr.Y,, 48 F.2d 333. 

Mo.—Katz v. North Kansas City De¬ 
velopment Co., 14‘S.W.2d 701, 223 
Mo.App. 606—Platt v. Cape Girar¬ 
deau Bell Telephone Co., App., 12 
S.W.2d 933—Davis v. Spring-field 
Hospital, 218 S.W. 696, 204 Mo.App. 
626. 

N.Y.—Lees v. New York Consol. R. 

Co., 180 N.Y.S. 546, 109 Misc. 608. 
Tex.—Texas Electric Ry. v. Stewart, 
Civ.App., 217 S.W. 1081, error re¬ 
fused. 

17 C.J. p 1343 note 70. 

Damages not confined to widowhood 
Damages of widow for death of her 
husband are not to be confined to 
period of her widowhood.—Gulf, C. 
& S. F. Ry. Co. V. Moser, Tex.Civ. 
App., 277 S,.W- 722, set aside on other 
grounds to conform to mandate 4 S. 
W.2d 1118, certiorari granted 46 S.Ct. 
489, 271 U.S. 655, 70 L.Ed. 1135, re¬ 
versed on other grounds 48 S.Ct. 49, 
275 U.S. 133, 72 L.Ed. 200. 

61. La.—Jones v. Kansas City 
Southern R. Co., 68 So. 401. 137 
La. 178. 

W.Va.—Dimmey v. Wheeling, etc., 
R. Co., 27 W.Va. 32, 55 Am.R. 292. 
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62. Ga.—Georgia Cent, R. Co. v. 
Bond, 36 S.E. 299, 111 Ga. 13—Bos¬ 
well V. Barnhart, 23 S.E. 414, 96 
Ga. 621. 

63. N.Y.—Murray v. Usher, 23 N.R. 

564, 117 N.Y. 542, affirming 46 

Hun 404. 

Utah.—Linden v. Anchor Min. Co., 
58 P. 355, 20 Utah 134. 

64. Cal.—Frazzini v. Cable, 300 P. 
121, 114 Cal.App. 444. 

65. Miss.—Belzoni Hardwood Lum¬ 
ber Co. V. Langford, 89 So. 919, 127 
Miss. 234, 18 A.L.R. 1406. 

66. Tex.—Paris, etc., R. Co. v. Rob¬ 
inson, Civ.App., 127 S.W. 294. 

67- Del.—^Wood v. Philadelphia, etc., 
R. Co., 76 A. 613, 24 Del. 336. 

ete- Ky.—Chesapeake & O. Ry. Co. 
V. Maggard's Adm'r, 235 S.W. 736, 
193, Ky. 259. 

69. Tenn.—Heggie v. Barley, 5 Tenn. 
Civ.App. 78. 

70. N.J.—Diemer v. Shepard, 140 
A. 578, 6 N.J.Misc- 186. 

Ohio.—Brunk v. Cleveland, C., C. & 
St. L. Ry. Co., 20 Ohio N.P.,N.S., 
360. 

Action by widow as administratrix 

Payment of compensation insur¬ 
ance to the widow as such does not 
reduce the amount of damages re¬ 
coverable by the widow as adminis¬ 
tratrix of her husband’s estate in an 
action against a joint wrongdoer.— 
Partridge v. United Elastic Corpora¬ 
tion, 192 N.E. 460, 288 Mass. 138. 
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sum may be deductedJi 

Oontrihiitions to deceased. It has been held that 
the present worth of the claimant’s prospective con¬ 
tributions to deceased must be deducted from the 
amount recoverable,*^2 ^ widow in an action for 

the death of her husband cannot deduct the pe¬ 
cuniary value of her expected future services to 

him.'^S 

Cost of decedenfs maintenance. The rule in 
most jurisdictions is that the amount which deced¬ 
ent would have required for his own personal use 
and maintenance must be deducted in determining 
the value of his life,'^^ some jurisdictions the 

rule is otherwise.75 Accordingly it has been held 
that the amount which would have been expended 
by a parent for the maintenance of the deceased 
child may76 or may not^? be deducted from the 
amount recoverable. In an action by a husband to 
recover for the wrongful death of his wife, the 
cost of suitably maintaining her is to be deducted 
from the amount estimated as the, value of her 


services'^S if there is evidence of what this cost is, 
but not otherwise. 

The amount of the deduction is not to be deter¬ 
mined merely from w'hat it would ordinarily cost 
to clothe and feed decedent had he lived. His hab¬ 
its, manner of living, and station in life must be 
considered, and testimony as to these facts must be 
taken into account, and submitted to the jury.^^ 

§ 115. Discretion of Jury in General 

The jury is vested with a large discretion in fixing 
the amount of damages, and to justify interference fay 
the court it must appear that some rule of law has been 
violated or that the verdict was the result of partiality, 
passion, or prejudice. 

While, as has already been shown, the general 
rule is that the recovery is confined to strictly pe¬ 
cuniary damages, the jury are not bound by any 
fixed and precise rules in estimating the amount of 
damages, except in so far as the maximum and min¬ 
imum limits may be fixed by statute, but are vested 
with a large discretion in fixing the amount.^^ 


71. Tex.—Mitchell v. Dillingham, 
Civ.App., 22 S.W.2d 971, error dis¬ 
missed. 

Puneral expenses 

In action for death of sons, amount 
received by parents under compensa¬ 
tion act for funeral expenditures 
must be deducted from disbursements 
for which parents can still recover 
from third person causing injury.— 
Sandeen v. Willow River Power Co., 
252 N.W. 706, 214 Wis. 166. 

72. Pa.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa. 523. 

Contributions of children 

(1) Adult children residing at home 
were held entitled to recover for 
widow's death value of benefits they 
would have received less probable 
contributions.—Gaydos v. Dpmabyl, 
supra. 

(2) Minor's pecuniary loss recov¬ 
erable for mother's death is not di¬ 
minished by brothers' and sisters’ 
contributions to mother.—Gaydos v. 
Domabyl, supra. 

73. Tex.—Gulf, C. & S. F. Ry. Co. 
V. Moser, Civ.App., 277 S.W. 722, 
set aside on other grounds to con¬ 
form to mandate 4 S.W.2d 1118, 
certiorari granted 46 S.Ct. 489, 271 
U.S. 655, 70 L.Ed. 1135, reversed 
on other grounds 48 S.Ct. 49, 275 
U.S. 133, 72 L.Ed. 200. 

74. Mich.—Sipes V. Michigan Cent. 
R. Co., 204 N.W. 84, 231 Mich. 404. 

Miss.—Louisville & N. R. Co. v. 

Garnett, 93 So. 241, 129 Miss. 795. 
N.C.—White v. North Carolina R. Co., 
3 S.E.2d 310, 216 N.C. 79. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
361 Pa. 623. 

17 C.J. p 1344 note 

25 O.J.S.—80 


Federal Employers’ ItiabiHty Act 
This is true under the Federal Em¬ 
ployers' Liability Act.—Alabama 

Great Southern R. Co. v. Cornett, 106 
So. 242, 214 Ala. 23. 

Under survival act 

In death action, amount for de¬ 
ceased’s personal use and mainte¬ 
nance was not required to be de¬ 
ducted in determining amount to be 
assessed under survival act.—^Walk¬ 
er V. McGraw, 271 N.W. 570, 279 
Mich. 97. 

75. Ga.—^Atkinson v. Hardaway, 73 
S.E. 556, 10 Ga.App. 389. 

Ky.—Lexington Utilities Co. v. Par¬ 
ker, 178 S.W. 1173, 166 Ky. 81. 

17 C.J, p 1344 notes 83, 85-87. 

76. Cal.—^De Nardi v. Palanca, 8 P. 
2d 220, 120 Cal.App. 371. 

Mich.—Mulder v. Achterhof, 242 N. 

W. 215, 258 Mich. 190. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523. 

Board and room of adult child 

The value of the board and room 
of an adult child should be offset 
against the value of the child’s serv¬ 
ices.—^Ure V. Maggio Bros. Co., 76 P. 
2d 534, 24 Cal,App.2d 490—Griffey v. 
Pacific Electric Ry. Co., 209 P. 45, 58 
Cal.App. 509, 

77. Ga.—City Ice Delivery Co. v. 
Turley, 160 S.E. 517, 44 Ga.App. 
32—Savannah Electric Co. v. Thom¬ 
as, 118 S.E. 481, 30 Ga.App. 405, 
transferred, see 113 S.E. 806, 154 
Ga. 258. 

17 aj. p 1331 note 38 ta] <3). 

78. N.H.—^Baker v. Salvation Army, 
12 A.2d 514. 


Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523. 

17 C.J. p 1344 note 90. 

79. U.S.—Grand Trunk Western R. 
Co. V. Gilpen, Ill., 208 F. 126, 125 
C.C.A. 278. 

80. R.I.—Reynolds v. Narragansett 
Electric Lighting Co., 59 A. 393, 
26 R.L 457. 

17 C.J. p 1344 notes 88, 89. 

Amount spent on family 

In ascertaining net earnings, jury 
are required to deduct only reason¬ 
ably necessary personal expenses of 
deceased and not amount spent for 
his family or those dependent upon 
him.—Rigsbee v. Atlantic Coast Line 
R. Co., 129 S.E. 580, 190 N.C. 231. 

81. Ala.—Southern Ry. Co. v. Sher¬ 
rill, 167 So. 731, 232 Ala, 184. 

Ark.—Missouri Pac. R. Co. v. Max¬ 
well, 109 S.W.2d 1254, 194 Ark. 938. 
Cal.—House v. Pacific Greyhound 
Lines, 95 P.2d 465, 35 Cal.App.2d 
336—Duclos V. Tashjian, 90 P.2d 
140, 32 Cal.App.2d 444—Burns v. 
Jackson, 211 P. 821, 69 Cal.App. 
662. 

Conn.—Ratushny v. Punch, 138 A. 

220, 106 Conn. 329. 

Fla.—Florida Dairies Co. v. Rogers, 
161 So. 85, 119 Fla. 451. 

Iowa.—^Andrews v. Young Men's 
Christian Ass’n of Des Moines, 284 
N.W. 186—Meyer v. Postal Tele¬ 
graph-Cable Co., 194 N.W. 273, 196 
Iowa 165. 

Ky,—^West Kentucky Coal Co. v. 
Shoulders' Adm’r, 28 S.W.2d 479, 
234 Ky, 427—Louisville & N. R. Co. 
V. Jolly’s Adm’x, 23 S.W.2d 564, 
232 Ky. 702, certiorari denied Lou¬ 
isville & N. R. Co. V. Jolly, 51 S. 
Ct. 26, 282 U.S. 847, 76 L.Ed. 751. 
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There is necessarily difficulty in fixing a pecuniary that some rule of law has been violated, or else 
value upon human life; the amount of compensa- that the verdict is so excessive or grossly inade- 
tion to be recovered must depend to quite an ex- quate as to indicate partiality, passion, or prejudice 
tent upon t^ie good judgment of the jury under in the minds of the jury.^i The jury in awarding 
proper instructions from the court.s^ Even where damages cannot exercise their discretion arbitrar- 
the statutes prescribe a maximum and minimum ily,®® but must exercise an honest and impartial 
amount of recovery, the amount to be awarded judgment, uninfluenced by passion or prejudice, up- 
within the prescribed limits is within the discre- on whatever competent evidence is before it,*® and 
tion of the jury.** To justify interference by the must proceed upon the theory of compensation 
court with the verdict of the jury it must appear J for pecuniary loss to the beneficiaries,*^ taking into 


Mo.—Hancock v. Kansas City Termi¬ 
nal Ky, Co., 100 S.W.2d 570, S39 
Mo. 1237—Marlow v. Nafziger Bak¬ 
ing Co., 63 S.W.2d 115, 333 Mo. 
790—Steger v. Meehan, 63 S.W.2d 
109, 115, quoting Corpus Juris — 
McPetridge v. Kurn, App., 125 S. 
W.2d 912—Johnson v. Scheerer, ! 
App., 109 S.W.2d 1231~Beaber v. 
Kurn, 91 S.W.2d 70, 231 Mo.App. 
22—Polk V. Krenning, App., 2 S.W. 
2d 107—^Ventimiglia v. M. A. Hei- 
man Mfg. Co., App., 256 S.W, 139— 
Newell V. St. Bouis Transfer Co., 
226 S.W. 80, 205 Mo.Ap^p. 543. 

N.J.—Hampton v. Pennsylvania R. 
Co., 179 A. 101, 115 N.J.Law 168— 
Grant v. Groom, 165 A. 579, 580, 
11 N.J.Misc. 285, quoting Corpus 
Juris. 

N.T.—Steenberg v. Lewis, 223 N.Y.S. 
444, 221 App.Div. 808—Oddo v. Pat¬ 
erson Bridge Co„ 220 N.Y.S. 217, 
219 App.Div. 518. 

Ohio,—Cincinnati Traction Co. v. Ca¬ 
hill, 16 Ohio App. 496. 

Or.—Gillilan v. Portland Cremation 
Ass’n, 249 P. 627, 120 Or. 286. 

S.C.—Mislioe V. Atlantic Coast Line 

R. Co., 197 S.E. 97, 186 S.C. 402. 
Tenn.—^Williamson v. Howell, 13 

Tenn,App. 506. 

Tex.—Greathouse v. Fort Worth & 
D. C. Ry, Co., Com.App,, 65 S.W. 
2d 762, 768, citing Corpus Juris, 
and reversing Port Worth & D. 
C, Ry. Co. V. Greathouse, Civ.App., 
41 S.W.2d 418—Pure Oil Co. v. 
Pope, C^v.App., 75 S.W.2d 175, er¬ 
ror granted—Kuntz v. Spehce, Civ. 
App., 48 SW.2d 413, reversed on 
other grounds, Com.App., 67 S.W. 
2d 254—^Marcus v. Huguley, Civ. 
App., 37 S.W.2d 1100, error dis¬ 
missed—San Antonio & A. P. Ry. 
Co. '(r. Boyed, Civ.App., 201 S.W. 
219. 

Utah.—Burbidge y. tJtjah Light & 
Traction Co-, 196 P. 556, 57 Utah 
566. . 

Vt.—Woodcock's Adm'r v. Hallock, 
127 A. 3^0, 98 Vt. 284. 

Va.—R. F. Trant, Inc., v. Upton, 165 

S. E. 404,. 159 Va. 355,. " , 

Wash.—Lund v. City pf Seattle^ 1 P. 

2d 301, 163 Wash. 254—Estes v. 
Schulte, 264 P. 990, 146 Wash, 688. 
17 C.J. p 1325 note 95, p 1344 note 94. 

Trial judge 

When tried before a judge with¬ 


out a jury, the assessment of dam¬ 
ages for death is largely in discre¬ 
tion of the trial judge.—Delaune v. 
Breaux, 135 So. 253, 18 La.App. 609, 
affirmed 139 So. 753, 174 La. 43— 
Powe V. Morgan’s L. & T. R. R. & 
S. S. Co., 7 La.App. 51. 

S2. U.S .—Hazeltine v. Johnson, C. 

C.A.Mont., 92 F.2d 866. 

Ark.—Hughey v. Lennox, 219 S.W. 
323. 142 Ark. 593. 

Cal.—Casselman v. Hartford Acci¬ 
dent & Indemnity Co., App., 98 P. 
2d 539. ,, 

Conn.—^Capozzi v. City of Water- 
•hury, 160 A. 435, 115 Conn. 107. 
Ky.—City of Madisonville v. Nis- 
het's Adm'r, 109 S.W.2d 593, 270 
Ky. 248. 

Mo.—Steger v. Meehan, 63 S.W.2d 
109, 115, quoting Corpus Juris— 
Grier v. Kansas City, C.C. & St. 
J. Ry. Co., 228 S.W. 454, 286 Mo. 
523, rehearing overruled 254 S.W. 
359, and affirmed Kansas City, C. 
C. & St. J. R. Co. V. Grier, 42 S. 
Ct. 382, 258 U.S. 610, 66 L.Ed. 789 
—Byram v. East St. Louis Ry. 
Co., App., 39 S.W.2d 376. 

Mont.—Burns v. Eminger, 276 P. 
437, 84 Mont. 397. 

Pa.—Krasowski v. White Star Lines, 
162 A. 200, 307 Pa. 470. 

S.D.—^Knutsen v. Dilger, 253 N.W. 
459, 62 S.D. 474. 

Tex.—St. Louis, B. & M. Ry. Co. v. 

Watkins, Civ.App., 245 S.W. 794. 
17 C.J. p 1347 note 95. 

I Common knowledge^ experience, and 
good sense 

The jury may allow such damages 
as they deem reasonable in accord¬ 
ance with their corhmon knowledge, 
experience, and good sense. 

Ky.—-Bessire & Co. v. Day’s Adm’x, 
103 S.W.2d 644, 268 Ky. 87. 
Mich.—Newell v. Ritter, 256 N.W. 
■464, 268 Mich. 405. 

Mo.—Ponticello v. Liliensiek, App.,' 
83 S,W.2d 150. 

N.Y.—Wilkinson v. Boehm, 247 N. 

y.S. 343, 23i App.Div. 295. 
Probabilities 

(1) The jury must estimate, dam¬ 
ages as best they can by reasonable 
probabilities, under circumstances. 
^Butler V., Towpend, , 29,8 P. 375, 50 
Idaho 642. 

(2) The jury must be' governed by 
probabilities and not mere' pbsfeibili'* 
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ties.—Carrier v. Bornstein, 1 A.2d 
219, 136 Me. 1. 

S3. Conn.—Hunt v. Central Ver¬ 
mont Ry. Co., 122 A. 563. 99 Conn, 
657. 

Mo.—Bloomcamp v. Missouri Pac. 

R. Co., 236 S.W. 388, 2 08 Mo.App. 
464. 

Va.—Chick Transit Corporation v. 

Edenton, 196 S.E. 648, 170 Va. 361. 
17 C.J. p 1347 note 97. 

84. Ala.—Louisville & N. R. Co. v. 

Phillips, 80 So. 790, 202 Ala. 502. 
Iowa.—Engle v. Nelson, 263 N.W. 
506, 220 Iowa 771. 

Mo.—Polk v. Krenning, App., 2 S. 
W.2d 107. 

17 C.J. p 1347 note 96. 

Discretion of judge on motion for 
new trial 

The amount of damages for 
wrongful death is committed first 
to sound discretion of jury and 
next to discretion of trial judge 
who in ruling upon motion for new 
trial may consider evidence anew, 
determine anew the facts and set 
aside verdict if it is unjust.—Arel¬ 
lano V. City of Burbank, 89 P.2d 113, 
13 Cal.2d 248, 'superseding, App., 81 
P.2d 599—Gorman v. Sacramento 
County, 268 P, 1083, 92 Cal.App. 656 
—Grifffey v. Pacific Electric Ry. Co., 
209 P. 45, 58 CaLApp. 509. 

8&. Ala.—Mobile Light & Railroad 
Co.'v. Nicholas, 167 So. 298. 232 
Ala. 213. 

Iowa.—Hanna v. Central States 
Electric Co., 232 N.W. 421, 428, 
210 Iowa 864, quoting Corpus Jtu 
ris. 

Mo.—Marlow v. Nafziger Baking ^ 
Co., 63 S.W.2d 115, 323 Mo. 790—' 
Ponticello v. Liliensiek, App., 83 

S. W.2d 150. 

Neb.—Fisher, v. Trester, 229 N.W. 
901, 904, 119 Neb. 529, citing Cor¬ 
pus Juris. 

17 C.J. p 1348 note 98. 

86. S.D.—Bottum v. Kamen, 180 N. 
W. 948, 43'S.D. 498. 

87. Cal.—Zeller v. Reid, 79 P.2d 

449, 26 Cal.App.2d' 421—Ure v. 

Maggio Bros; Co., 75 P.2d 534, 24 
Cal.App.2d 4'^0. 

Fla.—Southern Utilities Co. vl Da¬ 
vis, 92 So. 683, 83. Fla. 366—Du-' 
val V. Hunt, 15 So. 876, 34, Fla. 
‘85. ' 
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consideration the present purchasing power of mon¬ 
ey and the award must be justified by the evi- 

dence.^9 

§ 116 . Excessive Damages 

While the discretion of the jury is subject to the 
supervision of the court, an award of damages will be in¬ 
terfered with by the court, on the ground of excessive¬ 
ness, only where it is manifest that the amount of the 
award is not within the evidence, or is the result of the 
jury following a wrong measure of damages, or being 
influenced by passion, prejudice, or other improper mo¬ 
tive. 


The discretion of the jury in awarding damages, 
as discussed supra § 115, is always subject to the 
supervisory power of the court and although, as 
a general rule, an award of damages will not be 
regarded as excessive, so as to warrant interfer¬ 
ence by the court, if the award is fairly within the 
proofs and it is not manifest that the jury were 
misled as to the measure of damages, or were in¬ 
fluenced by passion, prejudice, partiality, or other 
improper motive,the court will not hesitate to set 
aside a verdict where the damages allowed are out 


Iowa-—Hanna v. Central States 
Electric Co., 232 N.W. 421, 428, 
210 Iowa 864, quoting Corpus Ju¬ 
ris. 

Neb.—Fisher v. Trester, 229 N.W. 
901, 904, 119 Neb. 529, citing Cor¬ 
pus Juris. 

N.J.—De Belmonte v. John T. Har- 
rop Co., 134 A. 895, 4 N.J.Misc. 
944, followed, in Gibson v. Public 
Service Ry. Co., 134 A. 895, 4 N. 
J.Misc. 944. 

N.T.—^Wilcove v. State, 261 N.Y.S. 
685, 146 Misc. 87—Wolf v. State, 
202 N.Y.S. 754, 122 Misc. 381, af¬ 
firmed 206 N.Y.S. 974, 210 App. 
Div. 827—Brougham v. State, 175 
N.Y.S. 290, 104 Misc. 281. 

17 C.J. p 1348 note 99. 

sa La.—^Ford v. Chicago, R. 1. & 
P. Ry. Co., 8 La.App. 584. 

N.H.—Robinson v. Dixon, 13 A.2d 
163. 

N.J.—Bowes V. Public Service Ry. 

Co., 110 A. 699, 94 N.J.Law 378. 
Ohio.—^Paragon Refining Co. v. Hig- 
bea, 153 N.E. 860, 22 Ohio App. 
440. 

When purchasing power decreased 

At a period when the purchasing 
power of money has been decreased, 
the value of the sum awarded for 
death is not to be estimated in the 
numerical quantum of the recom¬ 
pense, but in its comparative abil¬ 
ity to furnish the necessities of life. 
—Bowes V. Public Service Ry. Co., 
110 A. 699, 94 N.J.Law 378. 

89. U.S.—^American R. Co. of Porto 
Rico V. Santiago, C.C.A.Porto Rico, 
9 F.2d 753. 

Cal.—Wiezorek v. Ferris, 167 P. 234, 
176 Cal. 353. 

Fla.—Southern Utilities Co. v. Da¬ 
vis, 92 So. 683, 8J Fla. 366. 

Ill.—See Rich v. Wilson, 205 Ill. 
App. 38. 

Iowa.—Hanna v. Central States 
Electric Co., 232 N.W. 421, 428, 210 
Iowa 864, quoting Corpus Juris. 
La.—Seither v. Poter, App., 194 So. 
467. 

Mich.—Patterson v. Wagner, 171, N. 

W. 356, 204 Mich. 593. 

Mo.—Pohticello v. Liliensiek, App., 
88 S.W.2d 150. 

Neb.—^Fisher v. Trester, 229 N.W. 


901, 904, 119 Neb. 529, citing Cor¬ 
pus Juris. 

Tex.—Greathouse v. Port Worth & 
D. C. Ry. Co., Com.App., 65 S.W. 
2d 762, reversing Fort Worth & 
D. C. Ry. Co. V. Greathouse, Civ. 
App., 41 S.W.2d 418—Chicago, R. 
I. & G. Ry. Co., Civ.App-, 273 S. 
W. 280. 

17 C.J. p 1348 note 1. 

Evidence held sufficient; 

In an action for the death of a 
boy eleven years old, bitten by a 
rabid dog, evidence that the father 
had to borrow money to send the 
boy to the Pasteur Institute for 
treatment, and that the boy was the 
oldest of three children, was 
healthy, bright, and intelligent, 
worked every day, and was a good 
hand, warranted a verdict for two 
thousand dollars actual damages.— 
Holland v. Adams, Tex.Civ.App., 227 
S.W. 512. 

90. Iowa.—Hanna v. Central States 
Electric Co., 232 N.W. 421, 428, 
210 Iowa 864, quoting Corpus Ju¬ 
ris. 

17 C.J. p 1348 note 2. 

91. U.S.—The Albatross, C.C.A. 
Wash., 20 P.2d 17. 

Ala,—Louisville & N. R. Co. v. Phil¬ 
lips, 80 So. 790, 202 Ala. 502. 
Ariz.—Inspiration Consol. Copper 
Co. V. Conwell, 190 P. 88, 21 Ariz. 
480. 

Ark.—Sinclair Refining Co. v. Hen^ 
derson, 122 S.W.2d 580, 197 Ark. 
319. 

Cal.—^Arellano v. City of Burbank, 
89 P.2d 113, 13 Cal.2d 248—Var- 
coe V. Lee, 181 P. 223, 180 Cal. 338 
—Ellison V. Lang Transp. Co., 
App., 74 P.2d 512, subsequent opin¬ 
ion 84 P.2d 510, 12 Oal.2d 355— 
Switzer v. Mullally, 46 P.2d 215, 
7 Cal. App. 2d 444—Kawamura v. 
Honekj 16 P.2d 150, 127 Cal.App. 
509—Rosenbloom v. Southern Pac. 
Co., 210 P. 53, 59 Cal.App. 102. ' 
Conn.—^Demonde v. Targett, 115 A. 
470, 97 Conn. 69. 

Ga.—^Davis v. Whitcomb, 118 ' S.B. 

488, 30 Ga.App. 497. 

Idaho.—Manion v. Waybright, 86 P. 

2d 181, 59 Idaho 643. 

Ill,—^Van .Meter v. Gurney, 240 Ill. 
App. 165-^Holliday v. O’Gara Coal 
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Co., 203 Ill.App. 89. See Devine 

V. Rammesathi, 211 Ill.App. 294— 
Eicholtz V, Village of Forest Park, 

207 Ill.App.'494—Lilikis v. Bossi, 
205 Ill.App. 606. 

Ind.—Hart v. Williams, 133 N.E. 
885, 77 Ind.App. 454—Baltimore & 
O. S. W. R. Co. V. Wheeler, 129 
N.E. 40, 75 Ind.App. 191. 

Iowa.—^Bge v. Born, 236 N.W. 75, 
212 Iowa 1138—Meyer v. Postal 
Telegraph-Cable Co., 194 N.W. 
2 V 3 , 196 Iowa 165. 

Ky.—Illinois Cent. R. Co. v. Dick¬ 
erson’s Adm'r, 273 S.W. 68, 209 
Ky. 550—Kentucky Independent 
Oil Co. V. Schnitzler, 271 S.W. 570, 

208 Ky. 507, 39 A.L.R. 979—Di¬ 
rector General of Railroads v. 
Chapman, 242 S.W. 365, 195 Ky. 
364, 

Mich.—Hanna v. McClave, 263 N.W. 
742, 273 Mich. 571—Sahms v. Mar¬ 
cus, 214 N.W. 969, 239 Mich. 682. 
Minn.—Albrecht v. Potthoflf, 257 N. 

W. 377, 192 Minn. 557, 96 A.L.R. 
471—Harris v. Raymer Hardware 
Co., 250 N.W. 577, 189 Minn. 599— 
Schendel v. Chicago, R. I. & P. 
Ry. Co-, 204 N.W. 552, 163 Minn, 
460, certiorari granted Chicago R. 
I. & P. Ry. Co. V. Schendel, 46 S. 
Ct. 26, 269 U.S. 543, 70 L.Ed. 403, 
and reversed on other grounds 46 
S.Ct. 420, 270 U.S. 611, 70 L.Ed. 
757—Larson v. Great Northern 
Ry. Co., 203 N.W. 57, 162 Minn. 
419. 

Miss.—^Avent v. Tucker, 194 So. 596. 
Mo.—Goyette v. St. Louis-San Fran¬ 
cisco Ryj Co., 37 S.W.2d 552— 
Hunt V. Chicago, B. & Q. R. Co., 
259 S.W. 481, 303 Mo. 107—Dove 
V. Stafford, 91 S.W.2d 161, 230 
Mo.App. 241. 

N.H.—Baker v. Salvation Army, 12 
A.2d 514—Roussin v. Blood, 10 
A.2d 224. 

N.J.—Mulligan v. Losi, 139 A. 387, 
5 N.J.Misc. 1019—Dugan v. Pub¬ 
lic Service Transp. Co., 136 A. 195, 
5 N.J.Misc. 245. 

N.C.-^Smith v. Atlantic & Y, Ry. 

Co., 156 S.E. 508, 200 N.C. 177. 
Ohio.—^Paragon Refining Co. v. Hig- 
bea, 163 N.E. 860, 22 Ohio App. 
440. 

Okl.—Kurn v. Margolin, 101 P.2d 818 
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—Chicago, R. I. & P. Ry. Co. v. 
Pedigo, 252 P. 1095, 123 Okl. 213. 
Pa.—Nalevanko v. Marie, 195 A. 49, 
328 Pa. 5S6—Loughran v. Thom¬ 
as Bros. Co., 65 Pa.Super. 302— 
Marcheskie v. Thompson, 13 Nor- 
thumb.L.J. 319. 

Term.—Tennessee Electric Power 
Co. V. Hanson, 79 S.W.2d 818, 18 
Tenn.App. 542—Potts v, Leigh, 15 
Tenn.App. 1—Stearns v. Williams, 
12 Tenn.App. 427—^Dawson Bros. 
& Beaver Inc, v. Peterson, 11 
Tenn.App. 167. 

Tex.—Burlington-Rock Island R. Co. 
V. Davis, Civ.App., 123 S.W.2d 
1002, error dismissed, judgment 
correct—Plippen-Prather Realty 
Co. V. Mather, Civ.App., 207 S.W. 
121, error refused. 

Wis.—^Warrichaiet v. Standard Oil 
Co., 252 N.W. 187, 213 Wis. 619. 

Awards held not excessive 

(1) $50,000.—^Miller v. Atlantic 
Coast Line R. Co., 138 S.E. 675, 140 
S.C. 123, certiorari denied Caipp 
Mfg. Co. V. Miller, 48 S.Ct. 117, 1275 

U.S. 556, 72 L.Ed. 424. 

(2) $45,000.—Houston R & W. T. 
Ry. Co. V. Sherman, Tex.Civ,App., 
10 S.W.2d 243, reversed on other 
grounds, Com.App., 42 S.W.2d 241. 

(3) $40,000.—Louisville & N. R. 
Co. V. Greene, 160 H.E. 495, 26 Ohio 
App. 392. 

(4) $30,000.—St. Louis-San Fran¬ 
cisco Ry. Co. V. Pearson, 281 S.W. 
910, 170 Ark. 842, certiorari denied 
47 S.Ct. 101, 273 U.S. 711, 71 L.Ed. 
853. 

(5) $25,000. 

Ky.—Big Sandy & C. R. Co. v. Mea- 
seirs Adm’r, 42 S.W.2d 747,^240 
Ky. 571. 

Tex,—Curtiss-Wright Plying Serv¬ 
ice V. Williamson, Civ.App., 51 S. 
W.2d 1047, error refused. 

( 6 ) $ 20 , 000 . 

Ga,—^Western & A. R. R. v. Loch- 
ridge, 152 S.E. 474, 170 Ga. 208, 
affirming 146 S.E. 776, 39 GaApp. 
246, and certiorari denied 50 S.Ct. 
461, 281 U.S. 762, 74 L.Ed. 1171. 
Okl.—Oklahoma Gas & Electric Co. 

V. Oliphant, 45 P-2d 1077, 172 Okl. 
635. 

Tex.—Schaf£ v. Ridlehuber, Civ.App., 
261 S.W. 523, certiorari denied 45 
S.Ct. 194, 266 U.S. 629, 69 L.Ed. 
477—Galveston, H. & S. A. Ry. 
Co. V. Hill, Civ.App., 202 S.W. 358, 
dismissed for want of jurisdiction. 

(7) $17,500. 

Ala.—^Mobile Electric Co. v. Fritz, 77 
So. 235, 200 Ala. 692, 

Ind.—Baltimore & O. S. W. R. Co. 
V. Hill, 148 K.E. 489, 84 Ind.App. 
354, motion granted 47 S.Ct. 96, 
71 L.Ed. 1313, and certiorari de¬ 
nied 47 S.Ct. 246, 273 U.S. 738, 7l 
L.Ed. 867. 


(8) $16,000. 

Ky.—Kentucky & I. T. R. Co. v. 
Becker’s Adm’r, 214 S.W. 900, 185 
Ky. 169. 

Mich.—Musgrove v. Manistique & L. 
S. Ry., 244 N.W. 132, 259 Mich. 
469, certiorari denied Manistique 
4& L. S. R. Co. V, Musgrove, 53 
S.Ct. 313, 287 U.S. 669. 77 L.Ed. 
577. 

(9) $15,000. 

U.S.—L. E. Whitham Const. Co. v. 

Remer, C.C.A.Okl., 105 F.2d 371. 
Cal.—Wagnitz v. Scharetg, 265 P. 
318, 89 Cal.App. 511—Seney v. 

Pickwick Stages Northern Divi¬ 
sion, 255 P. 279, 82 Cal.App. 226. 
Ga.—^Western & A. R. Co. V. Hender¬ 
son, 137 S.E. 855, 36 Ga.App. 679, 
affirmed 144 S.E. 905, 167 Ga. 22, 
appeal dismissed 49 S.Ct. 176, 73 
L.Ed. 516, reversed on other 
grounds 49 S.Ct. 186, and reversed 
on other grounds 49 S.Ct. 445, 279 
I U.S. 639, 73 L.Ed. 884, conformed 
I to 149 S.E. 101, 40 Ga.App. 184. 
Iowa.—^Andrews v. Young Men’s 
Christian Ass’n of Des Moines, 284 
N.W. 186, 226 Iowa 374. 

Ky.—Smith v. Overstreet’s Adm’r, 
81 S.W.2d 571, 258 Ky. 781—Louis¬ 
ville & N. R. Co. V. Smith’s Adm’r, 
263 S.W. 29, 203 Ky. 513, 35 A.L.R. 
1238—Louisville & N. R. Co. v. 

I Scott’s Adm’r, 220 S.W. 1066, 188 
Ky. 99. 

La.—^Leitz v. Rosenthal, App., 166 
So. 651. 

Miss.—Long-Bell Lumber Sales Cor¬ 
poration V. Perritt, 172 So. 747, 
178 Miss. 194. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. Herron, 65 P.2d 95, 176 Okl. 
162—Schaff V. Richardson, 289 P. 
343, 143 Okl. 249. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Larkin, Civ.App., 
34 S.W.2d 693, error dismissed— 
Texas Electric Ry. Co. v. Texas 
Employers’ Ins. Ass’n, Civ.App., 9 
S.W.2d 185. 

17 C.J. p 1350 note 7 [c], 

(10) $14,000. 

Ky.—Payne v. Bowman’s Adm’x, 252 
S.W. 1010, 200 Ky, 171. 

Minn.—^Noe v. Great Northern Ry. 
Co., 209 N.W. 905, 168 Minn. 259. 

(11) $12,500.—Takacs v. Wood¬ 
cock, 154 A. 189, 9 N.LMisc. 395— 
17 C.J. p 1350 note 7 [d]. 

( 12 ) $ 12 , 000 . 

Cal.—^Ellison v. Lang Transp. Co., 
App., 74 P.2d 512, subsequent opin¬ 
ion 84 P.2d 510, 12 Cal.2d 355. 

Ky.—Louisville & N. R. Co. v. Row¬ 
land’s Adm’r, 14 S.W.2d 174, 227 
Ky. 841. 

Tex.—Cisco & N. E. Ry, Co. v. Proc¬ 
tor, Civ.App., 272 S.W. 308, af¬ 
firmed Proctor V. Cisco & N. B. Ry. 
Co., Com.App.. 277 S.W. 1047— 
Louisiana Western Ry. Co. v. 
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to the beneficiaries, or founded on 

Jones, Civ.App., 233 S.W. 3*63, 
reversed on other grounds Jones 

V. Louisiana Westei'n Ry, Co., 
Com.App., 243 S.W. 976. 

17 C.J. p 1350 note 7 [e]. 

(13) $10,000. 

Cal.—Ellison v. Lang Transp. Co., 
App., 74 P.2d 512, subsequent opin¬ 
ion 84 P.2d 510, 12 Cal.2d 355. 

Ill.—Purinton v. Belt Ry. Co. of 
Chicago, 204 Ill.App. 382. 

Ky.—Louisville & I. Ry. Co. v. Pul¬ 
liam's Adm’x, 82 S.W.2d 191, 259 
Ky. 82—Woltering v. Weber’s 
Adm’x, 68 S.W.2d 440, 253 Ky. 

55—Allender Co. v. Browning’s 
Adm’x, 46 S.W.2d 116, 242 Ky. 

273—Louisville & N, R. Co. v. 
Slusher^s Adm’r, 290 S.W. 677, 217 
Ky. 738—Louisville & N. R. Co. v. 
Howser’s Adm’r, 257 S.W. 1010, 201 
Ky. 548, 36 A.L.R. 327—Louisville 
& N. R. Co. V. Locker’s Adm’rs, 206 
S.W. 780, 182 Ky. 578. 

Mo.—Grier v. Kansas City, C. C. & 
St. J. Ry. Co., 228 S.W. 454, 286 
Mo. 523, rehearing overruled 254 
S.W. 359, and affirmed Kansas 
City, C. C. & St. J. Ry. Co. v. 
Grier, 42 S.Ct. 382, 258 U.S. 610, 
66 L.Ed. 789. 

Okl.—Tway v. Hartman, 75 P.2d 893, 
181 Okl. 608. 

S.C.—Carter v. Seaboard Air Line 
Ry. Co., 104 S.E. 186, 114 S.C. 
517. 

Tenn.—Walters v. Staton, 111 S.W.2d 
381, 21 Tenn.App. 401—^Potts v. 
Leigh, 15 Tenn.App. 1. 

(14) $9,000. 

N.J.—Brasch v. New York & L. B. 

R. Co., 152 A. 187, 8 N.J.Misc. 

886 . 

Tenn.—Johnson v. Maury County 
Trust Co., 15 Tenn.App. 326. 

Wis.—^Maloney v. Wisconsin Power, 
Light & Heat Co.. 193 N.W. 390, 
180 Wis. 546. 

(15) $8,500. 

Ill.—Trust Co. of Chicago v. Rich¬ 
ardson, 8 N.E.2d 630, 290 Ill.App. 
464. 

Mich.—Patton v. Grand Trunk 
Western Ry. Co., 210 N.W. 309, 
236 Mieh. 173, affirmed 213 N.W. 
708, 238 Mich. 397. 

Wis.—Zastrow v. Schaumburger, 245 
N.W. 202, 210 Wis. 116. 

(16) $8,000. 

Mich.—Siegel v. Detroit Cab Co., 
225 N.W. 601, 246 Mich. 620. 
R.I.—Turner v. Maxon, 165 A. 372, 
53 R.I. 164. 

(17) $7,500. 

Ky.—Gatliff Coal Co. v. Hill’s Adm’r, 
92 S.W.2d 66. 263 Ky. 309. 

Minn.—Anderson v. Anderson, 248 N. 

W. 35, 188 Minn. 602. 

Mo.—Jenkins v. Wabash Ry. Co., 107 

S. W.2d 204, 232 Mo.App. 438, cer¬ 
tiorari denied Wabash R. Co. v. 
Jenkins, 68 S.Ct. 139, 302 U.S. 737, 



25 C.J.S. 


DEATH 


§ 116 


visionary estimates, or probabilities or chances,92 
or where it is manifest from the circumstances of 
the case or the evidence produced that the jury pro¬ 
ceeded on a wrong principle,.or were improperly in¬ 
fluenced by passion, prejudice, partiality, or corrup¬ 


tion, in awarding so large an amount, 92 or, in case 
of such excessiveness, the court may cause the 
amount of the award to be reduced to the extent 

of the excess-94 


82 L.Edl. 570—Kearse v. Seyb, 209 
S.AV. 635, 200 Mo.App. 645—dark 
V. Long-, App., 196 S.W. 409, record 
quashed, State ex rel. Long v. El¬ 
lison, 199 S.W. 984, 272 Mo. 571. 
Tenn.—City of Knoxville v. Ryan, 

13 Tenn.App. 186. 

(18) $7,000. 

Ill.—Williams v. Kaplan, 242 Ill.App. 
166. 

Ky.—Bessire & Co. v. Day’s Adm’x, 
103 S.W.2d 644, 268 Ky. 87. 

N.H.—Baker v. Salvation Army, 12 
A.2d 514. 

Ohio.—rOhio Traction Co. - v. Flynn, 
26 Ohio Cir.Ct., N.S., 250. 

(19) $6,500.—Hays v. Hogan, 200 
S.W, 286, 273 Mo. 1, L.R.A.1918C, 
715, Ann.Cas.l918E 1127—Detmering 
V. St. Louis-San Francisco Ry. Co., 
36 S.W,2d 112, 225 Ma.App. 980—17 
C.J. p 1350 note 7 [g]. 

( 20 ) $ 6 , 000 . 

U.S.—The O’Brien Brothers, IST.T., 
258 F. 614, 170 C.C.A. 68, modi¬ 
fying, D.a, 253 F. 855. 

Oa.—Radcliffe v. Maddox, 165 S.E. 

841, 45 Ga.App, 676. 

Minn.—^Waggoner v. Gummerum, 231 
N.W. 10. 180 Minn. 391. 

N.J.—^Wingert v. Danson, 150 A. 226, 
8 N.J.Misc. 345. 

Pa.—^Wade v. Pennsylvania R. Co., 
161 A. 71, 307 Pa. 259. 

17 C.J. p 1350 note 7 [h]. 

(21) $5,000. 

TJ.S.—The O’Brien Brothers, N.T., 
258 P. 614. 170 C.C.A. 68. modify¬ 
ing, D.C., 253 F. 855. 

Cal.—^*Vrellano v. City of Burbank, 
App., 81 P.2d 599, subsequent opin¬ 
ion. 89 P.2d 113, 13 Cal.App.2d 248 
—Parrett v. Carothers, 53 P.2d 
1023, 11 Cal.App.2d *222—Gallentine 
V. Fierro, 294 P. 59, 110 Cal.App. 
345. 

Ill.—Surinak v. Elgin, J. & E. Ry. 

Co., 235 Ill.App. 431. 

Ky.—^ity of Madisonville v. Nisbet’s 
Adm’r, 169 S.W.2d 593, 270 Ky. 
248. 

Mo.—^Kemp v. Missouri Pac. R. Co., 
App., 251 S.W. 402. 

K.J.—Raffei’ty v. Public Service In¬ 
terstate Transp. Co., 186 A. 575, 

14 N.J.Misc. 643. 

Okl.—Gideon v. Jones. 70 P.2d 814, 
180 Okl. 621. 

Tenn.—Hamilton v. Moyers, App., 
140 S.W.2d 799. 

(22) $4,500.—Greenberg v. City of 
Waterbury, 167 A. 83, 117 Conn. 67— 
17 C.J. p 1350 note 7 [j]. 

(23) $4,000. 

Indv—Davis v. Sharp, 138 N.E. 620, 
80 Ind.App. 227. 


La.—Santos v. Duvic, 133 So. 399, 
16 LaApp. 105. 

(24) $3,500.—Brogdon v. North-; 

western R. Co. of South Carolina, 
139 S.E. 459, 141 S.C, 238—17 C.J. 
p 1350 note 7 [m]. j 

(25) $3,000.—Woodard v. Herald 
Pub. House, 165 N.W. 47, 181 Iowa 
791. 

(26) $2,000. 

Cal.—Pell V. Herbert, 166 P. 386, 33 
Cal.App. 730. 

Ky.—Payne v. Raymond’s Adm'r, 
248 S.W. 224, 198 Ky. 74. 

Tenn.—Yellow Cab Co. v. Maloaf, 3 
Tenn.App. 11. 

(27) Other particular awards held 
not excessive see 17 C.J. p 1350 note 
7. 

Aggregate amotuit witMn reasonable 
range 

If the aggregate of the damages 
found is within the reasonable range 
of the purpose and power of de¬ 
ceased to provide pecuniary benefits 
for his dependents, it cannot be said 
to be excessive.—^Louisville & N. R. 
Co. V. Jolly’s Adm’x, 23 S.W.2d 564, 
232 Ky. 702, certiorari denied Louis¬ 
ville & N. R. Co. V. Jolly, 51 S.Ct. 
26, 282 U.S. 847, 75 L.Ed. 751. 

On fifth trial 

Where death action was tried five 
times and on two of those trials 
juries returned verdicts of $50,000 
and $35,000, respectively, a verdict 
of $40,000 on fifth trial was not ex¬ 
cessive.—^Weaver v. Shell Co. of Cal¬ 
ifornia, 94 P.2d 364, 34 Cal.App,2d 
713. 

9-2. U.S. — Middleton v. Luckenbach 
S. S. Co., aC.A.N.T., 70 F.2d 326, 
modifying, D.C., 5 F.Supp. 238, 

certiorari denied Luckenbach S, S. 
Co. V. Middleton, 55 S.Ct. 89, 293 

U. S. 677, 79 L,Ed. 674. 

Iowa.—^Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 421, 428, 210 
Iowa 864, quoting Corpus Juris. 
Mo.—Sheehan v. Terminal R. Ass’n 
of St. Louis, 127 S.W.2d 657, 344 
Mp. 586, certiorari denied Ter¬ 
minal R. Ass’n of St. Louis v. 
Sheehan, 60 S.Ct. 102, 308 U.S. 
581, 84 L.Ed. 487—Hancock v. 

Kknsas City Terminal Ry. Co., 100 
S.W.2d 570, 339 Mo. 1237. 

Neb.—Trute v. Holden, 225 N.W. 
238, 118 Neb. 449. 

Tex.—Atchison, T. & S. P. Ry. Co, 

V. Francis, Civ.App., 227 S.W. 342, 
affirmed Francis v. Atchison, T. & 
S. F. Ry. Co., 253 S.W. 819, 113 
Tex. 202, 30 A.L.R. 114. 

17 C.J. p 1348 note 3. 

S3. Ala.—^Alabama Power Co. v. 
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Talmadge, 93 So. 548, 207 Ala. 86, 
error dismissed 42 S.Ct. 463, 259 
U.S. 575, 66 L.Ed. 1071—Southern 
Express Co. v. Roseman, 91 So. 
612, 205 Ala. 626. 

Cal.—Papini v. Alexander Sanitari¬ 
um. 55 P.2d 270, 12 Cal.App.2d 

249. 

Ga.—Davis v. Whitcomb, 118 S.E. 

488, 30 Ga.App. 497. 

Iowa—Hanna v. Central States 
Electric Co., 232 N.W. 421, 428, 

210 Iowa 864, quoting Corpus Ju¬ 
ris. 

Ky.—Louisville & N. R. Co. v. Lock¬ 
er’s Adm'rs, 206 S.W. 780, 182 Ky. 
578. 

Mo.—Hancock v. Kansas City Ter¬ 
minal Ry. Co., 100 S.W.2d 570, 339 
Mo. 1237. 

N.Y.—^Lindsay v. Sperry, 279 N.Y.S. 

754, 244 App.Div. 860. 

Pa—Tomlinson v. Northwestern 
Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 
W.Va.—Chafin v. Norfolk & W. Ry, 
Co., 93 S.E. 822, 80 W-Va. 703. 

17 C.J. p 1349 note 4. 

Awards held excessive 

(1) $40,000.—Sweat v. Hines, 184 
N.W. 927, 107 Neb. 1. 

(2) $28,500.—Sheean v. Hines, 184 
N.W. 934, 107 Neb. 36. 

(3) $26,500.—Louisville & N. R. 
Co. V. Wingo’s Adm'x, 281 S.W. 170, 
213 Ky. 336. 

(4) $18,000.—Harrington v. H. D. 
Lee Mercantile Co., 33 P.2d 553, 97 
Mont. 40—17 C.J. p 1350 note 6 [d]. 

(5) $10,000. 

Miss.—B. Kullman & Co. v, Sam¬ 
uels, 114 So. 807, 148 Miss. 871. 
N.J.—Joyce v. Englehart, 153 A. 96, 
9 N.J.Misc. 168. 

17 C.J. p 1350 note 6 [g]. 

(6) $4,000.—Union Bus Co- v. 
Smith, 140 So. 631, 104 Fla. 569— 
17 C.J. p 1350 note 6 [Zj. 

(7) Other particular awards held 
excessive see 17 C.J. p 1350 note 6. 
Excessive damages as grounds for: 

Interference by appellate court 
see Appeal and Error § 1651. 
New trial see the C.J.S. title New 
Trial § 76, also 46 C.J. p 197 note 
22-p 207 note 2. 

94- U.S.—Rebmann v. Delaware, L. 
& W. R. Co., D.C,N.Y., 275 F. 1009, 
affirmed, C.C.A, Delaware, L. & 
! W. R. Co. V. Rebmann, 285 F. 317 
—Flynn v. Christenson, C-C.A.Cal., 
273 F. 385. 

Ala.—^Louisville & N. R. Co. v. Da¬ 
vis, 181 So. 695, 236 Ala. 191— 
Faulkner v. Gilchrist, 143 So. 803, 
225 Ala. 391. 
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Determination of excessiveness. In determining 
whether an award of damages is excessive or not, 
the court should consider whether the award is 
fair and reasonable, and in the exercise of sound 
discretion, under the facts and circumstances of the 
particular case;^^ and the mere fact that the ver¬ 
dict is a large one is not conclusive that it is the re¬ 
sult of caprice, passion, prejudice, sympathy, or oth¬ 
er considerations not found in the evidence nor 
is the fact that juries in other similar cases have 


fixed a much lower amount as damages controlling 
on the question of excessiveness.97 A calculation 
based on decedent’s earning capacity for his life- 
expectancy furnishes a basis for an estimate to be 
considered,^^ and to this should be added the proved 
value of the personal services, if any, of decedent to 
his beneficiaries, which they might have reasonably 
received from him and which can only be supplied 
by the services of others for compensation.^^ a 
statute limiting the amount of damages recoverable 


Ark.—^Arkansas Power «& Light Co. 
v. Adcock, 43 S.W.2d 753, 184 Ark. 
614—Interurban Ry. Co. v. Train¬ 
er, 233 S.W. 816, 150 Ark. 19. 
Fla.~Nolan v. Moore, 88 So. 601, 81 
Fla. 594, 600. 

Iowa.—Lorimer v. Hutchinson Ice 
Cream Co., 249 N.W. 220, 216 Iowa 
S84. 

La.—Selser v. Revol, 93 So. 675.' 152 
La. 447—Aymond v. Western Un¬ 
ion Telegraph Co., 91 So. 671, 151 
La. 184—Hebert v. Baton Rouge 
Electric Co., 91 So. 406, 150 La. 
957, 25 A.L.R. 245—Bodin V. Tex¬ 
as Co., App., 186 So. 390. 

Mich.—Mulvihill v. Detroit United 
Ry., 203 N.W. 949, 231 Mich. 123 
—Ignaszak v. McCray Refrigera¬ 
tor Co., 190 N.W. 756, 221 Mich. 
10—Little V. Bousfleld, 131 N.W. 
63, 165 Mich. 654. 

Minn.—^Fries v. Chicago, R. I. <Sb P. 
Ry. Co., 198 N.W. 998, 159 Minn. 
328. 

Miss.—^Belzoni Hardwood Co. v. Cin- 
quimani, 102 So. 470, 137 Miss. 72 
—Alabama & V. R, Co. v. Kelly, 
88 So. .707, 126 Miss. 276—Hines 

V. Green, 87 So. 649, 125 Miss. 476. 
certiorari granted Davis v. Green, 

42 S.Ct. 51, 257 U.S. 627, 66 L.Ed. 
404, and reversed on other grounds 

43 S.Ct. 123, 260 U.S. 349, 67 L.Ed. 

299. . 

Mo.—^Davoren v. Kansas City, 273 S. 

W. 401, 308 Mo. 513, 40 A.L.R. 473 
—Hornbuckle v. McCarty, 243 S. 
W. 327, 295 Mo. 162, 25 A.L.R. 
1508—Clark v. Long, App., 196 S. 
W. 409, record quashed State ex 
rel. Long v. Ellison, 199 S.W. 984, 
272 Mo. 571. 

Mont.—Liston v. Reynolds, 223 P. 
507, 69 Mont. 480. 

Neb.—Sweat v. Hines, 184 N.W. 927. 
107 Neb. 1. 

N.J.—Brew V. Davidson, 128 A. 613, 
3 N.J.Misc. 434. 

N.T.—^Voorhaar v. W. M. Whitney 
&Co., 170 N.Y.S. 674. 

Okl.—OklaJhoma Portland Cement 
Co. V. Dow, 224 P. 168, 98 Okl. 44. 
Pa.—^Nevins v. Delaware & Hudson 
Co., 103 A. 1017, 261 Pa. 32. 

Tex.—^A. B. C. Storage .& Moving' 
Co. V. Herron, Civ.App., 138 S.W. 
2d 211, error dismissed, judgment 
correct. 

Wis.—Thomas v. Lockwood Oil Co., 
190 N.W. 559, 178 Wis. 599. 


Bednetions justified or proper 

(1) $40,000 to $15,000.—Streeter 
V. Graham & Norton Co., 259 N.T. 

S. 14, 144 Misc. 516, affirmed 262 N. 

T. S. 16, 237 App.Div. 258, reversed 
on other grounds 188 N.E. l50, 263 
N.T. 39. 

(2) $35,000 to $25,000.—Royal In¬ 
demnity Co. V. Long Island R. Co., 
16 N.Y.S.2d 243, 258 App.Div. 252. 

(3) $35,000 to $17,500.—Chicago, 
R. I. & P. Ry. Co. V. Brooks. 11 P. 
2d 142, 155 Okl. 53, certiorari denied 
Chicago. R. I. & P. R. Co. v. Squire, 
52 S.Ct. 502, 286 U.S. 552, 76 L.Ed. 
1287. 

(4) $34,250 to $15,000.—Coker v. 
Moose, 68 P.2d 504, 180 Okl. 234. 

(5) $25,000 to $15,000.—St. Louis- 
San Francisco Ry. Co. v. Hovley, 
137 S.W.2d 231, 199 Ark. 853. 

(6) $25,000 to $12,000.—Thompson 
V. Fiorito, 9 P.2d 789, 167 Wash. 495, 
affirmed 12 P.2d 1119, 167 Wash. 495. 

(7) $23,000 to $17,500.—Temple 
Cotton Oil Co. V. Holliday, 47 S.W. 
2d 4, 185 Ark. 1190. 

(8) $20,000 to $13,000.—Willgues 
V. Pennsylvania R. Co., 298 S.W. 
817, 318 Mo. 28. 

(9) $20,000 to $12,500.—Yazoo & 

M. V. R. Co. V. Mullins, 76 So. 147, 
115 Miss. 343, reversed on other 
grounds 39 S.Ct. 368, 249 U.S. 531, 
63 L.Ed. 754, and order issued in 
conformity thereto 83 So. 1, 120 
Miss. 662. 

(10) $17,500 to $15,000.—Van Keu- 
ren v. Erie R. Co., 157 A. 545, 10 

N. J.Misc. 6. 

(11) $17,000 to $14,500.—Scott v. 
Hinman, 249 N.W. 249, 216 Iowa 
1126. 

(12) $10,000 to $6,000. 

Fla.—^Nolan v. Moore, 88 So. 601, 
81 Fla. 594, 600. 

Kan.—Carl v. Ackard, 220 P. 515, 
114 Kan. 640. 

(13) $10,000 to $5,000. 

Mont.—^Anderson v. Wirkman, 215 P. 
224, 67 Mont. 176. 

Okl.—Marland Refining Co. v. Sni¬ 
der, 251 P. 989, 120 Okl. 116. 

(14) $10,000 to $2,000.-rNashville, 
C. & St. L. By. V. White, 15 S.W. 2d 
1, 158 Tenn. 407. 

(15) $8,500 to $6,000.—Hanna v. 
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Central States Electric Co., 232 N. 
W. 421, 210 Iowa 864. 

(16) $8,000 to $5,000.—Preihon v. 
Public Service R. Co., 142 A. 452, 6“ 
N.J.Misc. 663. 

(17) $7,500 to $4,000.—Lorimer v.. 
Hutchinson Ice Cream Co., 249 N.W. 
220, 216 Iowa 384. 

(IS) $7,200 to $5,200.—Crump v. 
Louisiana Ry. & Nav. Co., 122 So. 
873, 11 La.App. 237. 

(19) $7,000 to $4.000.—Gulf, C. & 
S. P. Ry. Co. V. Saint, Tex.Civ.App., 
204 S.W. 1021, error granted. 

(20) $5,000 to $3,500.—Graham v. 
Nye, 117 A. 656, 44 R.I. 393. 

(21) $5,000 to $2,000.—Barber v. 
Louisiana Ry. & Nav. Co., 76 So. 
199, 141 La. 1059, L.R.A.1917F 802. 

(22) $4,500 to $2,500.—Internation¬ 
al Shoe Co. V. Hewitt, 167 So. 7, 123 
Fla. 587. 

Effect of remittitur on appeal see 
Appeal and Error § 1651 c. 
Reduction from amount of recovery 
generally see the C.J.S. title Trial 
§ 517, also 64 C.J. p 1101 notes; 
49-59. 

95. Cal.—^Wiezorek v. Ferris, 16T 
P. 234, 176 Cal. 353. 

*‘No hard and fai$t rule can he 
adopted in a matter of this kind. 
Decisions on the question of exces¬ 
sive verdicts are of little value as 
precedents because of the obvious 
fact of a lack of similarity, especial¬ 
ly in details, between any two cas* 
es.”—Cawley v. People’s Gas & Elec¬ 
tric Co., 187 N.W. 591, 594, 193 Iowa 
536. 

Beasonahleness of verdict must 
he tested without deducting expens¬ 
es incurred in recovering it, defendr- 
ant not being liable therefor.— West 
Kentucky .Coal Co. v. Shoulders' 
Adm'r, 28 S.W.2d 479, 234 Ky. 427. 

96. S.C.—Mishoe v. Atlahtic Coast 
Line R. Co., 197 S.E. 97, 186 S.C. 
402. 

97. N.Y.—Voorhaar v. W. M. Whit¬ 
ney & Co., 170 N.Y.S. 674. 

98. Ky.—Director General of Rail¬ 
roads V. Chapman's Adm'x, 242 S., 
W. 365, 195 Ky. 364. 

99. Ky.—^Director General of Rail¬ 
roads V. Chapman's Adm'x, supra.. 
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is a mere limitation, and not a criterion as regards 
excessiveness.i Where each of a number of plain- 
tifis recover judgments, the award, as to excessive¬ 
ness, must be viewed as though each had sued 
alone.2 

If the damages awarded are by way of punish¬ 
ment, arid not as compensation, reference should be 
made to the quality of the wrongful act and the de¬ 


gree of culpability in determining whether the dam¬ 
ages awarded are excessive^ or not excessive,^ 

Allowance for mental and physical suffering of 
deceased. The general rule stated above, in this 
section, applies in determining whether the amount 
allowed as damages for the mental and physical suf¬ 
fering of deceased is excessive,^ and subject to re¬ 
duction,® or whether it is not excessive,*^ in view of 


1. Iowa.—Hanna v. Central States 
Electric Co., 232 N.W. 421, 210 
Iowa 864. 

Statutory limitations as affecting 
amount of recovery see supra § 
112 . 

2. Tex.—Baker v. Adkins, Civ.App., 
278 S.W. 272. 

3. Ala.—Southern Ry. Co. v. Sher¬ 
rill, 167 So. 731, 232 Ala. 184— 
Parke v. Dennard, 118 So. 396, 218 
Ala. 209. 

Exemplary or punitive damages and 
penalties generally see supra § 97. 

4. Ala.—Louisville & N. R. Co. v. 
Cross, 88 So. 908, 205 Ala. 626. 

•Ga.—Southern Ry. Co. v. Harper, 
123 S.E. 154, 32 Ga.App. 267. 
Idaho.—Manion v. Waybright, 86 P. 

2d 181, 59 Idaho 643. 

Punitive damages held not excessive 

(1) $20,000.—Parke v. Dennard, 
118 So. 396, 218 Ala. 209. 

(2) $10,000.—Morton Salt Co. v. 
Wells, Civ.App., 35 S.W.2d 454, af¬ 
firmed 70 S.W.2d 409, 123 Tex. 151, 

(3) $6,000.—Chronister Lumber 
Co. V. Williams, Civ.App., 28 S.W. 
2d 844, conforming to answer to cer¬ 
tified questions 288 S.W. 402, 116 
Tex. 207. 

(4) $3,000.—Chicago Mill & Lum¬ 
ber Co. V. Bryeans, 209 S.W. 69, 137 
Ark. 341. 

5. Ark.—Hughey v. Lennox, 219 S. 
W. 323, 142 Ark. 593. 

JSr.J.—Tischler v. West Jersey &. S. 

R. Co., 155 A. 139, 9 N.J.Misc. 560. 
Wis.-—-Prange v. Rognstad, 236 N. 
W. 650, 205 Wis. 62. 

€. Mich.—Stone v. Sinclair Refin¬ 
ing Co., 202 N.W. 1004, 230 Mich. 
472. 

Beductlons justified or proper 

(1) $15,000 to $8,000.—A. b; C. 
Storage & Moving Co. v. Herron, 
Tex.Civ.App., 138 S.W.2d 211, error 
dismissed, judgment correct. 

(2) $10,000 to $5,000.—Belzoni 
Hardwood Co. v. Cinquimani, 102 So. 
470, 137 Miss. 72. 

(3) $8,000 to $4,000.—Stone v. 
Sinclair Refining Co., 202 N.W. :1004, 
280'Mich.. 4,72. 

(4) $7,500 to $3,000.—Arkansas 
Power & Light Co. v. Adcock, 43 S. 
W.2d 753, 184 Ark. 614. 

(5) $6,000 to $3,500.^—Mbohey v. 
Tillery, 47 S.W.2d 1087, 185 Arki 457. 


(6) $4,222 to $2,500.—^Kennedy v. 
Griffin, 112 S.W.2d 644. 195 Ark. 379. 

(7) $3,000 to $500.—S. H. Kress & 
Co. V. Nash. 83 P.2d 536, 183 Okl. 
544. 

(8) $2,625 to $500.—Wasicek v. 

M. Carpenter Baking Co., 191 N.W. 
503, 179 Wis. 274. 

(9) $2,000 to $500.—Rogers v. Lur- 
ye Furniture Co., 211 N.W. 782. 193 
Wis. 496, modified on other grounds 
215 N.W. 457, 193 Wis. 496. 

(10) $1,850 to $1,300.—Vanderlip- 
pe V. Midwest Studios, 289 N.W. 
341, 137 Neb. 289. 

Where opiates were administered 

to injured employee within a half 
hour after injury and during such 
half hour he had been intermittently 
conscious, and had suffered severely 
when conscious, but there was no 
showing of substantial conscious 
pain thereafter prior to his death 
within four or five hours after in¬ 
jury, an award of seven thousand 
five hundred dollars for pain and 
suffering should be reduced to $1,- 
500.—^Pries v. Chicago, R. I. & P. 
Ry. Co., 198 N.W. 998, 159 Minn. 
328. 

7. Ark.—^Ault v. McGaughey, 292 S. 

W. 359, 173- Ark. 322. 

La.—Quaid v. Heymann, App., 150 
So. 867. 

Me.—Baston v. ThombA 143 A. 63, 
127 Me. 278. 

Mich.—Donahue v. Gordon, 291 N. 
W. 14, 292 Mich. 581. 

N. C.—Geron v. Seaboard Air Line 
Ry., 128 S.E. 345, 189 N.C. 813, 
certiorari denied Seaboard Air 
Line Ry. Co. v. Gerow, 46 S.Ct. 
121, 269 U.S. 584, 70 L.Ed. 425. 

Okl.—Producers’ & Refiners’ Corpo¬ 
ration V. Castile, 246 P. 615, 118 
Okl. 42. 

Wis.—^Warrichalet v. Standard Oil 
Co., 252 N.W. 187, 213 Wis. 619. 
Particular allowances held not ex¬ 
cessive 

(1) $10,400.—^Warrichaiet v. Stand¬ 
ard Oil Co., 252 N.W. 187, 213 Wis. 
.619. 

(2) $10,000. 

;Cal.—Sherman v. Southern Pac. Co., 
93 P.2d 812, 34 Cal.App.2d 490, 
certiorari denied Southern Pac. 
Co. V. Sherman, 60 S.CJt. 610, 309 
IJ.S. 669, 84 L.Ed. 1015. 

Mo.—Noce V. St. Louis-San Francis¬ 
co Ry. Co., 85 S.W.2d 637,. 337 Mo. 
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689—Talbert v. Chicago, R. I. & 
P. Ry. Co., 15 S.W.2d 762, 321 Mo. 
1080, certiorari denied Chicago, R. 
I. & P. Ry- Co. V. Talbert, 50 S.Ct. 
26, 280 U.S. 567, 74 L.Ed. 621. 

(3) $7,500.—Berry v. St. Louis-San 
Francisco Ry. Co., 25 S.W.2d 988, 
324 Mo. 775, certiorari denied St, 
Louis-San Francisco Ry. Co. v. Ber¬ 
ry, 50 S.Ct. 464, 281 U.S. 765, 74 L. 
Ed. 1173. 

(4) $6,500.—Good v. Missouri-Kan- 
sas-Texas R. Co., 97 S.W.2d 612, 339 
Mo. 330, certiorari denied Missouri- 
Kansas-Texas R. Co. v. Good, 57 S. 
Ct. 231, 299 U.S. 605, 81 L.Ed. 446. 

(5) $5,000. 

Ark.—St. Louis Southwestern Ry. 
Co. V. Steele, 80 S.W.2d 623, 190 
Ark. 662—Missouri N. A. R. Co. 

v. Robinson, 65 S.W.2d 546, 188 
Ark. 334—^Arkansas Baking Co. v. 
Wyman, 47 S.W.2d 45. 185 Ark, 
310. 

Ky.—Louisville & N. R. Co. v. Jol¬ 
ly’s Adm’x, 23 S.W.2d 564, 232 Ky. 
702, certiorari denied Louisville & 
N- R. Co. V. Jolly, 51 S.Ct 26, 282 

U. S. 847, 75 L.Ed. 751, 

Tex.—Payne v. Shepler, Civ.App., 243 
S.W. 538. 

(6) $4,000. 

Ark.—Jonesboro, L. C. & E. R. Co. v. 

Gunn, 298 S.W. 485, 174 Ark. 1148. 
Tex.—Lancaster v. Sexton, Civ.App., 
247 S.W. 574, certiorari denied 44 
S.Ct, 33, 263 U.S. 702, 68 L.Ed. 
514. 

(7) $3,000.—Norton v. Crescent 
City Ice Mfg. Co., App., 146 So. 753, 
rehearing denied 147 So. 385, and 
annulled 150 So. 855, 178 La. 135, 
first case. 

(8) $2,500. 

Ark.—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W.2d . 580, 197, Ark. 
319. 

La.—Hebert v. City of New Orleans, 
App., 163 So. 425. 

Tex,—Marcus v. Huguley, Civ.App,, 
37 S.W.2d 1100, error dismissed— 
McAdoo V. McCoy, Civ.App., 215 S. 
W, 870, certiorari denied 41 S.Ct. 
447, 255 U.S. 575, 65 L.Ed. 793. 

(9) $2,000. 

Tex.—Dallas Railway & Terminal Co. 

V. Little, Civ.App., 109 S.W.2d 289, 
error dismissed. 

Wis.—Nygaard v. Wadhams. Oil Co., 
284 N.W. 577, 231 Wis. 236., 

(10) $1,000.—^Freibert v. Sewerage 
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the nature and extent of such suffering in the par¬ 
ticular case. 

Allowance for death of minor. In accordance 
with the general rule stated above, in this section, 
if, in view of the elements of damages to be con¬ 
sidered in case of the wrongful death of a minor, 
as treated supra §§ 101-104, the amount of the 


award, such as to surviving parent or parents, is 
so great as to indicate that the jury were misled 
as to the measure of damages, or were influenced 
by passion, prejudice, or other improper motive, the 
verdict will be regarded as excessive^ and subject 
to interference by the court, such as by a reduction 
of the verdict.9 On the other hand, if the award is 


and Water Board of New Orleans, 
Ba.App., 159 So. 767. 

(11) $500. 

Okl.—Gideon v. Jones, 70 P.2d 814, 
180 Okl. 621. 

Wis.—Hamilton v. Reinemann, 290 
N.W. 194. 

8. Fla.—Miami Dairy Farms v. Tin¬ 
sley, 155 So. 850, 115 Fla. 650. 
Neb.—^Fisher v. Trester, 229 N.W. 

' 901, 119 Neb. 529. 

N.J.—De Belmonte v. John T. Har- 
rop Co., 134 A, 895, 4 N.J.Misc. 
944, followed in Gibson v. Public 
Service By. Co., 134 A. 895, 4 N. 
J.Misc. 945. 

Awards held, excessive 

(1) $30,000.—Piper v. Erie B. Co., 
152 A, 643, 9 N.J.Misc. 40. 

(2) $10,000.—^Wiezorek v, Ferris, 
167 P. 234, 176 Cal. 353. 

(3) $9,000.—Blenda v. Cre^ier, 148 
A. 845, 298 Pa. 528. 

(4) $8,000.—Elliott V. Kraus, 172 
N.E. 783, 92 Ind.App. 494. 

(5) $7,500. 

Mich.—Elliott V. Detroit United By., 
197 N.W. 562, 226 Mich. 92. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 158 
So. 552, 171 Miss. 636. 

(6) $5,000.—^West Lumber Co. v. 
Hunt, Tex.Civ.App., 219 S.W. 1106. 

(7) $4,750.—Carrier v. Bornstein, 1 
A.2d 219, 136 Me. 1. 

(8) $1,800.—Ptak V. Kuetemeyer, 
196 N.W. 855, 197 N.W. 363, 182 Wis. 
357. 

(9) $1,500.—^Espinosa V. Haslam, 47 
P.2d 479, 8 Cal.App.2d 213. 

Allowance for loss of services after 

majority 

In an action by a mother for the 
death of a 17-year-old son, an allow¬ 
ance of $1,900 as compensation for 
loss of services after the son would 
have attained his majority, is exces¬ 
sive to the extent of $1,000, in view 
of the fact that, after majority, the 
value of the son’s services is his 
own, and he is under no oblig-ation to 
render services to his mother.—Chi¬ 
cago, R. I. & G. By. Co. V. Hanna, 
Tex.Civ.App., 273 S.W. 280. 

9. Ark.—Missouri Pac. Transp. Co. 

V. Parker, 140 S.W.2d 997. 

Cal.—Zeller v. Reid, 101 P.2d 730, 38 
Cal.App.2d 622. 

La.—^Kaough v. Hadley, App., 165 So. 
748—McDonald v. Southwestern 
Gas & Electric Co., App., 136 So. 


169, reversed on other grounds Mc¬ 
Donald v. Shreveport Rys. Co., 142 
So. 252, 174 La. 1023, set aside Mc¬ 
Donald V. Southwestern Gas & 
Electric Co., App., 146 So. 341. 
Mich,—Stone v. Sinclair Refining Co., 
209 N.W. 118, 235 Mich. 53. 

Minn.—Drimel v. Union Power Co., 
165 N.W. 1058, 139 Minn. 122. 

Mo.—^Walker v. Missouri Pac. B. Co., 
App., 253 S.W. 804.. 

N.J.—Hoar v. Public Service Elec¬ 
tric Co., 134 A 184, 4 N.J.Misc. 
716—Genatt v. Bentz, 133 A. 75, 
4 N.J.Misc. 375. 

Pa.—^Walker v. Perkins, 181 A. 511, 
319 Pa. 469—^Nevins v. Delaware 
& Hudson Co., 103 A. 1017, 261 
Pa. 32. 

Wis.—Thomas v. Lockwood Oil Co., 
190 N.W. 559, 178 Wis. 599. 

Reductions justified or proper 

(1) $30,000 to $20,000.—Alabama & 
V. B. Co. V. Kelly, 88 So. 707, 126 
Miss. 276. 

(2) $30,000 to $10,000.—Piper v. 
Erie R. Co., 152 A. 643, 9 N.J.Misc. 
40. 

(3) $25,000 to $18,000.—^Alabama 
Utilities Service Co. v. Hammond, 144 
So. 822, 225 Ala. 657. 

(4) $20,000 to $15,000.—^Nicholas v. 
Maxwell Motor Corporation, 213 N.W. 
128, 237 Mich. 612. 

(5) $17,000 to $7,000.—Cerny v. Se- 
cor. 234 N.W. 193, 211 Iowa 1232. 

(6) $15,000 to $11,000.—Sandeen v. 
Willow River Power Co., 252 N.W. 
706, 214 Wis. 166. 

(7) $15,000 to $7,500.—Hart v. 
Hinkley, 247 N.W. 258, 215 Iowa 
915. 

(8) $15,000 to $6,000.—Selser v. 
Revol, 93 So. 675, 152 La. 447. 

<9) $15,000 to $5,000.—Hebert v. 
Baton Rouge Electric Co., 91 So. 406, 
150 La. 957, 25 A.L.R. 245. 

(10) $13,500 to $6,000.—Bodin v. 

Texas Co., La.App., 186 So. 390. 

(11) $12,500 to $7,500.—Texas & 

N. O. R. Co. v. Brook, Tex.Civ.App., 
127 S.W.2d 603, error dismissed, 

judgment correct. 

(12) $12,500 to $5,000.—^Mulvihill v. 
Detroit United Ry., 203 N.W. 949, 231 
Mich. 123. 

(13) $12,500 to $2,500.—Davis v. 

Gillin, 66 S.W.2d 1057, 188 Ark. 623. 

(14) $12,000 to $7,500.—Mares v. 

New Mexico Public Service Co., 82 P. 
2d 267, 42 N.M. 473. 
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(15) $11,000 to $6,000.—Southwest¬ 
ern Light & Power Co. v. Fowler, 
249 P. 961, 119 Okl. 244. 

(16) $10,000 to $8,000.—Dinetv. Or¬ 
leans Dredging Co., La.App., 149 So. 
126. 

(17) $10,000 to $7,000.—Florida 
Dairies Co. v. Rogers, 161 So. 85, 119 
Fla. 451. 

(18) $10,000 to $6,500.—Garis v. 
Eberling, 71 S.W.2d 215, 18 Tenn. 
App. 1. 

(19) $10,000 to $6,000.—Ledet v. 
Lockport Light & Power Co., 132 So. 
272, 15 La.App. 426. 

(20) $10,000 to $5,000. 

La.—Aymond v. Western Union Tel¬ 
egraph Co., 91 So. 671, 151 La. 
184. 

Mo.—Davoren v. Kansas City, 273 S. 
W. 401, 308 Mo. 513, 40 A.L.R. 473 
—Hornbuckle v. McCarty, 243 S. 
W. 327, 295 Mo. 162, 25 A.L.R 
1508. 

(21) $8,000 to $6,000.—Simpson v, 
Jersey Central Power & Light Co., 
138 A. 114, 5 N.J.Misc. 711. 

(22) $8,000 to $5,000.—Ignaszak v. 
McCray Refrigerator Co., 190 N.W. 
756, 221 Mich. 10. 

(23) $7,500 to $6,000.—Bosarge v. 
Spiess & Co., La.App., 145 So. 21. 

(24) $7,500 to $5,000. 

La.—Peperone v. Lee, App., 160 So. 
467. 

N.J.—Leary v. West Jersey & S. R. 

Co., 146 A. 359, 1 N.J.Misc. 549. 
N.T.—^Voorhaar v. W. M. Whitney & 
Co., 170 N.T.S. 674. 

(25) $7,500 to $4,000.—Chicago, R. 

I. & G. Ry. Co. V. Dickerson, Tex. 
Civ.App., 272 S.W. 543. 

(26) $7,000 to $6.000.—Buchholz V. 
Standard Oil Co. of Indiana, 244 S. 
W. 973, 211 Mo.App. 397. 

(27) $7,000 to $4,500.—De 
monte v. John T. Harrop Co., 134 
A. 895, 4 N.J.Misc. 944, followed in , 
Gibson v. Public Service Ry. Co., 134 
A. 895, 4 N.J.Misc. 945. 

(28) $7,000 to $4,000.—Oklahoma 
Portland Cement Co. v. Dow, 224 P. 
168, 98 Okl. 44. 

(29) $6,500 to $5,000.—Swaczyk v. 
Detroit Edison Co., 174 N.W. 197, 207 
Mich, 494. 

(30) $6,000 to $5,000.—Ramirez v. 
Chicago, B. & Q. H. Co., 219 N.W. 

1, 116 Neb. 740. 

(31) $6,000 to $4,500.—Lenth v. 
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Schug-, 281 N.W. 510, 226 Iowa 1, 
affirmed 287 N.W. 596, 226 Iowa 1. 

(32) $5,750 to $4,500.—Allen v. 
Des Moines Ry. Co., 253 N.W. 143, 
218 Iowa 286. 

(33) $5,500 to $3,000.—Liston v. 
Reynolds, 223 P. 507, 69 Mont. 480. 

(34) $5,000 to $4,500.—Sakos v. 
Byers, 168 A. 222, 11 N.J.Misc. 527, 
affirmed 169 A. 705, 112 N.J.Law 256. 

(35) $5,000 to $4,000.—^Amabile v. 
Crane, 135 A. 692, 6 N.J.Misc. 149. 

(36) $5,000 to $3,000. 

La.—Meaux v. Gulf Ins. Co., App., 
182 So. 158, followed in 182 So. 
164, two cases. 

N.J.—^Ward v. Public Service Co¬ 
ordinated Transport, 152 A. 82, 8 
N.J.Misc.' 836—Brew v. Davidson, 
128 A. 613, 3 N.J.Misc. 434. 

Wash.—Ticknor v. Seattle-Renton 
Stage Line, 247 P. 1, 139 Wash. 
354, 47 A.L.R. 252. 

(37) $5,000 to $2,500. 

Ark.—Interurban Ry. Co. 'v. Trainer, 
233 S.W. 816, 150 Ark. 19. 

Mo.—Marx v. Parks, App., 39 S.W.2d 
570. 

(38) $4,500 to $3,000.—OlszewSka 

V, A. C. Windsor, Inc., 156 A. 16, 9 
N.J.Misc. 774. 

(39) $4,000 to $3,000. 

La.—Chustz V. Negrotto, App., 165 
So. 479. 

Mo.—McPetridge v. Kurn, App., 125 
S.W.2d 912. 

(40) $3,500 to $2,500.—Drago v. 

Dorsey, 126 So. 724, 13 La.App. 115. 

(41) $3,500 to $1,500.—Powell v. 
Marcus, 172 So. 857, 127 Fla. 203. 

(42) $2,500 to $2,000.—^Arkansas 

Power & Light Co. v. Adcock, 43 S. 

W. 2d 753, 184 Ark. 614. 

Excess not curable by remittitur 
Where the court limited the re¬ 
covery of plaintiff for the death of 
his son to the value of the son's 
services during minority after de¬ 
ducting the probable expense of 
maintenance, an award of $15,000, 
the son being only four years old, 
is So excessive that it cannot be 
cured by remittitur, for it is ob¬ 
vious that the son could not have 
earned during his minority an 
amount above the expense of his 
maintenance to reach $15,000.—Hines 
V. Roan, Tex.Civ.App., 230 S.W. 1070. 
10. U.S.—Bonzik v. Delaware & 
Hudson R. Corporation, D.C.Pa., 25 
P.Supp. 435. 

Ariz.—Inspiration Consol. Copper Co., 
276 P. 846, 35 Ariz. 285. 

Ark.—Arkansas Baking Co. v. Wy¬ 
man, 47 S.W. 2d 45, 185 Ark. 310.^ 
Cal.—House v. Pacific Greyhound 
Lines, 96 P.2d 465, 35 Cal.App.2d 


336—^Karwoski v. Grant, 85 P.2d 
944, 30 Cal.App.2d 171—Fortier v. 
Hogan, 1 P.2d 23, 115 Cal. App. 
50—Burns v. Jackson, 211 P. 821, 
59 Cal.App. 662. 

Del.—Taylor v. Riggin, Super., 7 A. 
2d 903. 

G-a.—^Western & A. R. R. v. Michael, 
172 S.E. 66, 178 Ga. 1, appeal dis¬ 
missed 54 S.Ct. 530. 291 U.S. 649, 
78 L.Ed. 1044, rehearing denied 54 
S.Ct. 560, 291 U.S. 654, 78 L.Ed. 
1044. 

Idaho.—Shaddy v. Daley, 76 P.2d 279, 
58 Idaho 536. 

Ind.—Clevenger v. Kern, 197 N.E. 

731, 100 Ind.App. 581. 

Kan.—Briley v. Nussbaum, 252 P. 
223, 122 Kan. 438, modified on 
other grounds 254 P. 351, 123 Kan. 
58. 

Ky.—Carter Coal Co. v. Lay, 206 S. 

W. 769, 182 Ky. 540. 

La.—Seither v. Poter, App., 194 So. 
467—Ford v. Brewer, App., 186 So. 
905—Allen v. Allbritton, App., 172 
So. 198. 

Me.—Day v. Isaacson, 130 A. 212, 
124 Me. 407. 

Mich.—Bade v. Nies, 214 N.W. 170, 
239 Mich. 37—Robins v. Director 
General of Railroads, 174 N.W. 124, 
207 Mich. 437. 

Minn.—Luck v. Minneapolis St. Ry. 
Co., 254 N.W. 609. 191 Minn. 503— 
Luther v. Dornack, 229 N.W. 784, 
179 Minn. 528—^Nelson v. City of 
Duluth, 214 N.W. 774, 172 Minn. 
76—Johnson v. Norman, 179 N.W. 
560, 147 Minn. 61. 

Miss.—Meridian Amusement Conces¬ 
sion Co. V. Roberson, 193 So. 335 
■—Yazoo & M. V. R. Co. v. Beasley, ; 
139 So. 499, 158 Miss. 370—Gulf 
Refining Co. v. Miller, 121 So. 482, 
153 Miss. 741. 

Mo.—^Klusman v. Harper, 298 S.W. 

121, 221 Mo.App. 1110. 

Mont.—^Antio v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.H.—Golej V. Varjabedian, 166 A. 
287, 86 N.H. 244. 

N.J.—Scott-Huntmgton v. Pearson, 
168 A. 259, 11 N.J.Misc. 642. 

Okl.—Haft V. Lewis, 103 P.2d 65. 

Pa.—Neidlinger v. Haines, 200 A. 
581, 331 Pa. 529—^Blenda v. Creg- 
ier, 148 A. 845, 298 Pa. 528—Ginoc- 
c)ii V. Pittsburgh & L. E. R. Co., 
129 A. 323, 283 Pa. 378—Loughran 
V. Thomas Bros. Co., 65 Pa. Super. 
302. 

S.D.—Knutsen v. Dilger, 253 N.W. 
459, 62 S.D. 474. 

Tex.—Rio Grande, E. P. & S. F. R, 
Co. V. Dupree, Civ.App., 56 S.W.2d 
900, error dismissed—Spears Dairy 
V. Bohrer, Civ.App., 54 S.W.2d 872, 
error dismissed—St. Louis, B. & 
M. Ry. Co. v. Watkins, Civ.App., 
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245 S.W. 794—Hines v. Richardson, 
Civ.App., 232 S.W. 889, error re¬ 
fused. 

Wash.—Sasse v. Hale Morton Taxi 
& Auto Co., 246 P. 940, 139 Wash. 
359. 

Wis.—Madison Trust Co. v. Helleck- 
son, 257 N.W. 691, 216 Wis. 443, 
96 A.L.R. 992—Erikson v. Wiscon¬ 
sin Hydro Electric Co., 254 N.W. 
106, 214 Wis. 614—Warrichaiet v. 
Standard Oil Co., 252 N.W. 187, 213 
Wis. 619. 

Awards held not excessive 

(1) $35,000.—Peluso v. City Taxi 
Co., 182 P. 808, 41 Cal.App. 297. 

(2) $20,000.—Commonwealth v. 
Hoover’s Adm’r, 118 S.W.2d 741, 274 
Ky. 472—Phillips' Committee v. 
Ward’s Adm’r, 43 S.W.2d 331, 241 
Ky. 25. 

(3) $15,000. 

Ala.—Southern Express Co. v. Rose- 
man, 91 So. 612, 205 Ala. 626— 
Louisville & N. R. Co. v. Phil¬ 
lips, 80 So. 790, 202 Ala. 502. 

Ky.—Dulaney v. Sebastian’s Adm’r, 
39 S.W.2d 1000, 239 Ky. 577~Ash- 
land Sanitary Milk Co. v. Messer- 
smith’s Adm’r, 32 S.W.2d 727, 
236 Ky. 91. 

Mont.—^Autio v. Miller, 11 P.2d 1039, 
92 Mont. 150. 

N.C.—Tyree v. Tudor, 111 S.E. 714, 
183 N.C. 340. 

(4) $10,000. 

Cal.—O’Meara v. Haiden, 268 P. 334, 
204 Cal. 354, 60 A-L.R. 1381— 

Casselman v. Hartford Accident & 
Indemnity Co., App., 98 P.2d 539— 
Abos V. Martyn, 88 P.2d 797, 31 
Cal.App.2d 705—^Frazzini v. Cable, 
300 P. 121, 114 Cal.App. 444. 
Idaho.—Ellis v. Ashton & St. An 
thony Power Co., 238 P. 517, 41 
Idaho 106. 

Ill.—Petrovic v. City of Chicago, 251 
Ill.App. 542. 

Iowa.—Dice v. Johnson, 199 N.W. 
346, 198 -Iowa 1093—Graham v. 
City of Ames, 192 N.W. 299, 196 
Iowa 337. 

Ky.—Louisville & N. R. Co. v. Hobbs, 
221 S.W. 539. 188 Ky. 291. 

Miss.—Yazoo & M. V. R. Co. v. Beas¬ 
ley, 130 So. 499, 158 Miss. 370. 
Okl.—Fike v. Peters, 52 P,2d 700, 
175 Okl. 334. 

Tenn.—Highland Coal & Dumber Co. 

V. Cravens, 8 Tenn.App. 419. 

Tex.—Gulf, C. & S. F, Ry. Co. v. Bal- 
lew, Civ.App., 39 S.W.2d 180, re¬ 
versed on other grounds, Com.App., 
66 S.W.2d 659—Oil Belt Power Co. 
v. Touchstone, Civ.App., 266 S.W. 
432—Flippen-Prather Realty Co. v. 
Mather, Civ.App., 207 S.W. 121, er¬ 
ror refused. 
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dren. The general rule stated above, in this sec- | 


Va.—It. F. Trant, Inc., v. Upton, 165 
S.E. 404, 159 Va. 365. 

Ya —Black v. Peerless Elite Laun¬ 
dry Co., 169 S.E. 447, 113 W.Va. 
828 . 

(5) $8,500. 

Ill.—Mugaviro v. Chicag’o, B. & Q* 

R. Co., 239 Ill.App. 544. 

Tex.—Houston Electric Co. v. Flat¬ 
tery, Civ.App., 217 S.W. 950. 

( 6 ) $ 8 , 000 . 

Fla.—Miami Dairy Farms v. Tin¬ 
sley, 164 So. 528, 121 Fla. 774. 

La.—James v. Monroe Grocer Co., 
App., 179 So. 505—Smith v. Mon¬ 
roe Grocer Co., App., 179 So. 495. 
Okl.—Lakeview, Inc., v. Davidson, 
26 P.2d 760, 166 Okl. 171- 
Tex.—Schaff v. Young, Civ.App., 264 

S. W. 582. 

(7) $7,500. 

Ark.—Chapman v. Henderson, 67 S. 

W.2d 570, 188 Ark. 714. 

Cal.—Hill V. Peres. 28 P.2d 944, 136 
Cal. App. 144—Gorman v. Sacra¬ 
mento County, 268 P. 1083, 92 Cal. 
App. 653. 

Conn.—White v. L. Bernstein & Sons, 
194 A. 723, 123 Conn. 300. 

La.—Emhry v. Reserve Natural Gas 
Oo. of Louisiana, 124 So. 572, 17 
La.App, 97. 

Mo.i—Chapman v. Terminal R. R. 

, Ass’n of St. Louis, App., 137 S.W. 
2d 612—Packer v. Chicago, M. & 
St. P- Ry- Co., App., 265 S.W. 
119. 

N.Y.—Keenan v. Lawyers Mortgage 
Co., 300 N.Y.S. 1207, 165 Misc. 869, 
reversed on other grounds 5 N.Y.S. 
2d 18, 254 App.Div. 348, affirmed 19 
N.E.2d 926, 280 N.Y. 525. 

Term.—rBrown v. Ellison, 12 Tenn. 
App- 27. 

Tex.—Galveston, H. & S, A. Ry. Co. 
V; Watson, Civ.App., 3 S.W.2d 921, 
error dismissed. 

' (€) ?7,000. 

Ill—Klonowski v. Crescent Paper 
Box Mfg. Co., 217 Ill.App. 150. 
Miss.*-r-Meridian Amusement Con¬ 
cession Co. V. Roberson, 193 So. 

/-'3'S5. ' \ ' 

:;<oy $ 6 , 500 . 

ten.—Bradshaw v. Payne, 207 P. 
802, 1X1 Kan. 475. 

Haynie v. Jo'nes, 127 S.W,2d 
Its, 233 Mo,App. 948—^Ponticello v. 

App., 83 S.W.2d 150. 
r <|^jH^onsoUdated Fuel Co. v. Cour- 
^|9 F. 911, 96 Okl. 40. 

$p50, 

'^|nhrf^||Kdahl V. Minnesota Utilities 
' 517, 203 Minn. 374. 

V. Hotel Savoy Co., 68 
$29, 228 Mo. 463. 

( 11 ) $ 0 , 000 . 

Cal.—^Criss v. Ahgelus Hospital Ass’n 
of Los Angeles, 56 P.2d 1274, 13 
Cal.App.2d 412. 

La,—^Holland v. Gross, App., 196 So. 


tion, also applies 

840—Stromer v. Dupont, App., 150 
So. 32. 

Minn.—Hartel v. Warren, 265 N.W. 
282, 196 Minn. 465. 

Mo.—^Faulk V. Kansas City Rys. Co., 
App., 247 S.W. 253. 

N.J.—Jorgensen v. Wilberg, 139 A. 

904, 6 N.J.Misc. 79. 

Okl.—Hale-Halsell Co. v. Webb, 89 
P.2d 273, 184 Okl. 589—Muskogee 
Electric Traction Co. v. Richards, 
222 P. 265, 97 Okl. 61. 

Wash,— Joski v. Short, 96 P.2d 483, 1 
Wash.2d 454. 

YT.Va.—Halley v. Ohio Valley Elec¬ 
tric Ry. Co., 114 S.E. 572, 92 W. 
Va. 172. 

(12) $5,150.—Sitkiewitz v. Central 
Hudson Gas & Electric Corporation, 
280 N.Y.S. 108, 245 App.Div. 737. 

(13) $5,000. 

U.S.—Southwestern Gas & Electric 
Co. V. Thomas, Tex., 249 P. 325, 
161 C.C.A. 333. 

Ark.—Missouri Pac. R. Co. v. Max¬ 
well, 109 S.W.2d 1254, 194 Ark. 
938. 

Cal.—Varcoe v. Lee, 181 P. 223, 180 
Cal. 338—^Karwoski v. Grant, 85 P* 
2d 944, 30 CaLApp.2d 171—^Rosen- 
bloom V. Southern Pac. Co., 210 P- 
53, 59 Cal.App. 102. 

Colo.—Southern Colorado Power Co. 
V. Pestana, 251 P. 224, 80 Colo. 
375. 

Conn.—Capozzi v. City of Water- 
bury, 160 A. 435, 115 Conn. 107— 
Shiembob v. Ringling, 160 A. 429, 
115 Conn. 62—Gorham v. Cohen, 
129 A. 523, 102 Conn. 567. 

Ind.—Midland Trail Bus Lines v. 
Martin, 194 N.E. 862, 100 Ind.App. 
206. 

La.—^Kent v. Baton Rouge Electric 
Co.. 97 So. 344, 154 La. 142—Duf¬ 
fy V. Hickey, 91 So. 733, 151 La. 
274—Johnson v. National Casualty 
Co., App., 176 So. 235—Rome v. 
London & Lancashire Indemnity 
Co. of America, App., 169 So. 132. 
Minn.—Christensen v. Pestorious, 
250 N.W, 363, 189 Minn. 548. 

Mo.—^Williams v. Excavating & 
Foundation Co., 93 S.W.2d 123, 230 
Mo.App. 973—Smyth v. Hertz Driv- 
Ur-Self Stations, App., 93 S.W.2d 
56—^Kemp v. Doe Run Lead Co., 
App., 57 S.W.2d 758—Pulsifer v. 
City of Albany, 47 S.W.2d 233, 226 
Mo.App, 529—^Adams v. Moberly 
Light & Power Co. of Moberly, 
App., 237 S.W. 162. 

N.J.—^Fedor v. Kuehne Chemical Co., 
149 A. 827, 8 N.J.Misc. 298—^Smiley 
V. Reid Ice Cream Corporation, 135 
A. 504, 5 N.J.Misc. 82. 

N.Y.—^Laundry v. Trombley, 4 N.Y. 

S.2d 146, 254 App.Div. 715. 

Ohio.—Cincinnati Traction Co. v. 
Schmidt, 153 N.E. 274, 22 Ohio 
App. 413. 


in determining whether an award 

S.D.—Bottum V. Kameii, 180 N.W. 
948, 43 S.D. 498. 

Tenn.—Yellow Cab Co. v. Gattuso, 11 
Tenn. App. 109. 

Tex.—Texas & P. Ry. Co. v. Jenkins, 
Civ.App., 26 S.W.2d 305. 

(14) $4,500. 

Conn.—Wolfe v. Rehbein, 193 A. 608, 
123 Conn. 110. 

Mich.—Oakes v. Van Zomeren, 238 N- 
W. 177, 255 Mich. 372. 

N.J.—Belperche v. Erie R. Co., 166 A- 
463, 111 N.J.Law 81. 

(15) $4,000. 

Cal.—Rees v. Chase, 38 P.2d 819, 3 
Cal.App.2d 127. 

Fla.—^Atlantic Peninsular Holding 
Co. V. Oenbrink, 182 So. 812, 133 
Fla. 325. 

Ind.—Hines v. Nichols, 130 N.E. 140, 
76 Ind.App. 445. 

Mo.—Speakman v. Kurn, App., 115 
S.W.2d 185—Roques 'v. Butler 
County R. ,Co., App., 264 S.W. 474. 
Tex.—A. B. C. Storage & Moving Co. 
V. Herron, Civ.App., 138 S.W.2d 
211, error dismissed, judgment cor¬ 
rect—Lancaster v. Carter, Civ.App., 
237 S.W. 634, affirmed, Com.App., 
255 S.W. 392. 

(16) $3,550. 

Fla.—Tampa Shipbuilding & Engi¬ 
neering V. Adams, 181 So. 403, 132 
Fla. 419, rehearing denied Tampa 
Shipbuilding & Engineering Co. v, 
Adams. 181 So. 893, 132 Fla. 419. 
Tex.—St. Louis, B. & M. Ry. Co. 

V. Watkins, Civ.App., 245 S.W. 
794. 

(17) $3,500. 

Ill.—Gregory v. Mernam, 14 N.E.2d 
268, 294 Ill.App. 483. 

Ind.—City of Michigan City v. Szcze- 
panek, 150 N.E. 374, 85 Ind.App. 
227. 

Iowa.—^Raines v. Wilson, 239 N.W. 
36, 213 Iowa 1251—McDowell v. 
Interstate Oil Co., 237 N.W. 456, 
212 Iowa 1314. 

Kan.—^Webb v. City of Oswego, 86 
P.2d 553, 149 Kan. 156. 

Minn.—Dickey v. Haes, 262 N.W. 
869, 195 Minn. 292—Stadtherr v. 
City of Sauk Center, 231 N.W. 210, 
180 Minn. 496. 

Mo.—Cunningham v. Doe Run Lead 
Co., 285 S.W. 757, 220 Mo.App. 
38—Williams v. Hines, App., 229 S. 

W. 414. 

(18) $3,100. 

Pa.—Neidlinger v. Haines, 200 A. 
581, 331 Pa. 529. 

Tex.—Chicago, R. I. & G. Ry. Co. v- 
Hanna, Civ.App., 273 S.W. 280. 

(19) $3,000. 

Ariz.—Pacific Gas & Electric Co. v. 

Almanzo, 198 P. 457, 22 Ariz. 431. 
Ark.—Missouri Pac. R. Co. v. Mc- 
. Kinney, 71 S.W.2d 180, 189 Ark. 69 
—^Hines v. Johnson, 236 S.W. 835, 
151 Ark. 549. 
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excessive or not 
a verdict in favor of a 


surviving wife,^^ or in the case of a verdict in fa- 


of damages for wrongful death is 
oxcessive, in the case of 

Cal.—Kawamura v. Honek, 16 P.2d 
150, 127 Cal.App. 509. 

La.—Patton v. Prost-Johnson Lum¬ 
ber Co., 76 So. 580, 142 La. 117. 
Mich.—Kinsler v. Simpson, 240 N.W. 
98, 257 Mich. 7. 

Minn.—Setosky v. Duluth, S. S. & A. 
Ry. Co., 216 N.W. 245, 173 Minn. 

7. 

Pa.—Krasowski v. White Star Lines, 
162 A. 200, 307 Pa. 470. 

(20) $2,600. 

Ark.—Self v. Kirkpatrick, 110 S.W. 

2d 13, 194 Ark. 1014. 

Ind.—Kanuch v. Prentiss, 164 N.E. 
708, 89 Ind.App. 358. 

(21) $2,500. 

IJ.S.—Spokane, P. & S. Ry. Co. v. 

Cole, C.C.A.Or., 54 P.2d 318. 
Idaho.—Butler v. Townend, 298 P. 
375, 50 Idaho 542. 

Ill.—Haas V. Hines, 219 Ill.App. 524. 
La.—Guillory v. Horecky, 168 So. 
481, 185 La. 21, annulling-, App., 
162 So. 89, rehearing denied 165 
So. 159—Williams v. Missouri Pac. 
R. Co., 99 So. 286, 155 La. 349— 
Brown v. Wade, App., 145 So. 790. 
Minn.—^Rothenberger v. Powers Fuel, 
Feed, Transfer & Storage Co., 181 
N.W. 641, 148 Minn. 209. 

Mont.—Bums v. Emmger, 276 P. 437, 
84 Mont. 397. 

Tenn.—Billions v. Garland, 12 Tenn. 
App. 163. 

Wis.—Erikson v. Wisconsin Hydro 
Electric Co., 254 N.W. 106, 214 
Wis. 614. 

( 22 ) $ 2 , 000 . 

U.S.—Spokane, P. & S. Ry. Co. v. 

Cole, C.C.A.Or., 54 F.2d 318. 

Ark.—Hughey v. Lennox, 219 S.W. 
323, 142 Ark. 593. 

Ind.—Pleak v. Cottingham, 178 N. 

E. 309, 94 Ind.App. 365. 

La.—^Ford V. Chicago, R. L & P. 
Ry. Co., 8 La.App. 584. 

(23) $1,500. 

U.S.—Philadelphia & Reading Coal 
& Iron Co. V. Halloran, C.C.A.Pa., 
71 P.2d 523. 

Ark.—Mooney v.- Tillery, 47 S.W.2d 
1087, 185 Ark. 457. 

Me.—^Williams v. Hoyt, 102 A. 703, 

117 Me. 61. 

Minn.—Taaje v. St. Olaf Hospital, 
271 N.W. 109, 199 Minn. 113. 

Pa.—Jenkins v. Beyer, 180 A. 135, 

118 Pa.Super. 527—Oestreich v. 
Zibman, 169 A. 14, 110 Pa.Super. 
457—Chambers v. Peter & A. J. 
Ellis, 158 A. 583, 104 Pa.Super. 
41. 

Wis.—McGonegle v. Wisconsin Gas 
& Electric Co., 190 N.W. 471, 178 
Wis. 594. 

(24) $1,000. 

Fla.—^Miami Dairy Farms v. Tinsley, 
164 So. 530, 121 Fla. 780. 

Ill.—Holliday v. O’Gara Coal Go., 203 
Ill.App. 89. 


(25) $200.—Grand Rapids & I. R. 
Co. V. Showers, 71 Ind. 451. 

(26) Other verdicts held not exces¬ 
sive see 17 C.J. p 1350 note 7. 

11. Ark.—St. Louis-San Francisco 
Ry. Co. V. Whitfield, 245 S.W. 323, 
155 Ark. 560. 

Cal.—Duclos V. Tashjian, 90 P.2d 140, 
32 Cal.App.2d 444. 

Ind.—^City of Indianapolis v. Willis, 
194 N.E. 343, 208 Ind. 607—Heed 
V. Gummere, 136 N.E. 5, 192 Ind. 
227—Baltimore & O. S. W. R. Co. 
V. Wheeler, 129 N.E. 40, 75 Ind. 
App. 191. 

Kan.—Pattrick v. Riggs, 84 P.2d 840, 
148 Kan. 741—Forbes v. Atchison, 

T. & S. F. Ry. Co., 168 P. 314. 101 
Kan. 477. 

La.—^Locke v. Shreveport Laundries, 
137 So. 645, 18 LaApp. 169. 

Miss.—^Moore v. Johnson, 114 So. 
734, 148 Miss. 827. 

Mo.—Gill V. Baltimore & O. R. Co., 
259 S.W. 93, 302 Mo. 317, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Gill, 44 S.Ct. 636, 265 U.S. 
592, 68 L.Ed. 1196—Bums v. Col¬ 
ley, 9 S.W.2d 159, 273 Mo.App. 76 
—Cole V. Long, 227 S.W. 903, 207 
Mo.App. 528. 

Pa.—Schumacher v. Reading Transp. 
Co., 178 A. 670, 319 Pa 254—Beck¬ 
er V. Saylor, 177 A. 804, 317 Pa. 
573. 

S.C.—Thornhill v. Davis, 113 S.E. 

370, 121 S.C. 49, 24 A.L.R. 617. 
Tex.—Lerer v. Raines, Civ.App., 27 
S.W.2d 621, error dismissed—Cobb 
Brick Co. v. Lindsay, Civ.App., 277 
S.W. 1107, vacated 48 S.Ct. 34, 275 

U. S. 491, 72 L.Ed, 389, affirmed, 

Civ.App., 2 S.W.2d> 1010—Texas 

Electric Ry. v. Stewart, Civ.App., 
217 S.W. 1081. 

Wis.—Schaefer v. Rambo, 243 N.W. 

204, 208 Wis. 421. 

Awards held not excessive 

(1) $62,400.—Beaumont, S. L. & 
W, Ry. Co. v. Sterling, Tex.Civ.App., 
260 S.W. 320. 

(2) $40,000.—Gulf States Utilities 
Co. V. Moore, Tex.Civ,App., 73 S.W. 
2d 941, reversed on other grounds, 
Com.App., 106 S.W.2d 256. 

(3) $30,000.—Weiand v. Southern 
Pac. Co., 93 P.2d 1023, 34 Cal.App. 
2d 500, certiorari denied Southern 
Pac. Co. V. Weiand, €0 S.Ct. 613, 309 
U.S. 670, 84 L.Ed. 1016. 

(4) $25,000. 

Cal.—Sherman v. Southern Pac. Co., 
93 P.2d 812, 34 Cal.App.2d 490, 
certiorari denied Southern Pac. 
Co. V. Sherman, 60 S.Ct. 610, 309 
U.S. 669, 84 L.Ed. 1016. 

]Vio.—Oglesby v. St. Louis-San Fran¬ 
cisco Ry* Co., 1 S.W.2d 172, cer¬ 
tiorari denied St. Louis-San Fran¬ 
cisco R. Co. V. Oglesby, 48 S.Ct. 
434, 277 U.S. 587, 72 L.Ed. 1001. 
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Neb.—Pricer v. Lincoln Gas & Elec¬ 
tric Light Co., 196 N.W. 150, 111 
Neb, 209. 

N.J.—Solly V, Union Transfer Co., 
139 A. 406, 5 N.J.Misc. 1014. 

(5) $20,000. 

Cal.—Bellon v. Silver Gate Theatres, 
47 P.2d 462, 4 Cal.2d 1—Geisler v. 
Rugh, 66 P.2d 671, 19 CaLApp.2d 
738. 

Mo,—Arkell v. Baltimore & O. R. Co., 
131 S.W. 2d 590—Lorton v. Mis¬ 
souri Pac. R. Co., 267 S.W. 385, 306 
Mo. 125. 

N.J.—Rafferty v. Public Service In¬ 
terstate Transp. Co,, 186 A. 575, 
14 N.J.Misc. 643. 

Okl.—Boling v. Ashridge, 203 P. 
894, 84 Okl. 280. 

Wash.—Fothergill v. Kaija, 48 P.2d 
643, 183 Wash. 112, adhered to 53 
P.2d 1198, 183 Wash. 112. 

(6) $17,500.—Lancaster v. Carroll, 
Tex.Civ.App., 211 S.W. 797, dismissed 
for want of jurisdiction, 

(7) $16,000.—McIntyre v. St. 
Louis & S. P. Ry. Co., 227 S.W. 1047, 
286 Mo. 234, certiorari denied St. 
Louis-San Francisco R. Co. v. Mc¬ 
Intyre, 41 S.Ct. 376, 255 U.S. 573, 
65 L.Ed. 792. 

(8) $15,000. 

Ala.—^West v. Spratling, 86 So. 32, 
204 Ala. 478. 

Iowa.—Andrews r. Toung Men's 

Christian Ass'n of Des Moines, 284 
N.W. 186. 

N.J.—^Jones v. West Jersey & S. R. 

Co., 147 A. 381, 7 N.J.Misc. 841. 
Fa.—^Havens v. Strayer, 193 A, 13, 
326 Pa. 563. 

Utah.—^Ward v. Denver & R. G. W. 

R. Co., 85 P.2d 837, 98 Utah 564. 

(9) $13,000.—South Texas Coaches 

V. Eastland, Tex.Civ.App., 101 S.W. 
2d 878, error dismissed. 

(10) $12,500, 

Ariz.—^Western Truck Lines v. Berry, 
78 P.2d 997, 52 Ariz. 38. 

Ga,—Southern Ry. Co. v. Tudor, 168 

S. E. 98, 46 Ga.App. 563. 

( 11 ) $ 12 , 000 . 

Iowa.—Loveless v. Town of Wilton, 
188 N.W. 874, 193 Iowa 1323. 

Mo.—Pope V. Terminal R. Ass’n of 
! City of St. Louis, 254 S.W. 43. 
N.J.—Diemer v. Shepard, 140 A. 578, 
6 N.J.Misc. 186. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 

Johnson, Civ.App., 224 S.W. 277. 
Wash.—Swanson v. Puget Sound 
Electric Ry., 202 P. 264, 118 Wash. 
4. 

(12) $10,500. 

Minn.—McCabe v. Duluth St. Ry. Co., 
220 N.W. 162, 175 Minn. 22. 

N.J.—Hexamer v. Public Service Ry^ 
Co., 132 A. 310, 4 N.J.Misc. 184. 

(13) $10,000. 

Cal.—^Dawson v. San Diego Electric 
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Ry. Co., 255 P. 215, 82 Cal.App. 
141. 

Fla.—Tampa Electric Co. v. Hardy, 
190 So. 478. 

Ind.—Swanson v. Slagral, 8 N.E.2d 
993, 212 Ind. 394. 

Kan.—^Acock v. Kansas City Power 
& Ligrht Co., 10 P.2d 877, 135 Kan. 
3S9. 

La.—Rose v. L’Engle, 86 So. 822, 148 
La. 310. 

Mich.—Clark v. Lawrence Baking Co., 
215 K.W. 337, 240 Mich. 352. 
Minn.—Paine v. Gamble Stores, 279 
N.W. 257, 202 Minn. 462, 116 A.L.R. 
407. 

Mo.—Steger v. Meehan, 63 S.W.2d 109 
—Gude V. Weick Bros. Undertaking 
Co., 16 S.W.2d 59, 322 Mo. 778. 
N.J.—Morberg v. Morris & Co., 147 A. 
469, 7 N.J.Misc. 861. 

(14) $9,500.—Maddox v. Pattison, 
La.App., 186 So. 894. 

(15) $8,000. 

Ky,—Kennedy Transfer Co. v. Green¬ 
field's Adm'x, 59 S.W.2d 978, 248 
Ky. 708. 

Mo.—Marlow v. Nafziger Baking Co., 
63 S.W.2d 115, 333 Mo. 790, 

(16) $7,500. 

Cal.—Olson v. Meacham, 19 P.2d 527, 
129 Cal.App. 670—Brown v. Beck, 
220 P. 14, 63 Cal.App. 686. 

Minn.—Gross v. General Inv, Co., 259 
N.W. 557, 194 Mmn. 23. 

Mo.—Clark v. Kansas City Light & 
Power Co., App., 261 S.W. 752. 

(17) $7,000. 

Ga.—A. G. Boone Co. v. Owens, 187 
S.B. 899, 54 Ga.App. 379. 

Pa.—Gerhart v. East Coast Coach Co., 
166 A. 564, 310 Pa. 535. 

(18) $6,500. 

La.—Pizzitola v. Letellier Transfer 
Co„ App., 167 So, 158. 

Pa.—Weiss v, Pittsburgh Rys. Co., 
163 A. 528, 3.09 Pa. 290. 

Tex.—^Davis v. Hill, Civ. App., 272 
S.W. 291. 

(19) $5,500.—Tibbels v. Chicago 
Great Western R. Co., Mo.App., 219 
S.W. 109. 

(20) $5,000. 

U.S.—Calhoun v. Daly, D.C.N.Y., 18 
F.Supp. 1005, affirmed, C.C.A., 89 F. 
2d 1004. 

Cal.—Coughman v. Harman, 26 P,2d 
851, 135 Cal.App. 49. 

Mo.—Troxell v. De Shon, App., 279 S. 
W. 438. 

N.J-—Cofone v. Gnassi, 136 A. 505, 5 
N.J.Misc. 343. 

(21) $4,000. 

La.—Richard v. Baldwin, App., 167 
So, 872. 

Minn.—^Moore v. P. J. Downes Co., 
185 N.W. 395, 150 Minn. 333. 

Okl.—L. E. Myers Co. v. Ross, 17 P. 

2d 395, 161 Okl. 186. 

Tex.—Galveston, H. & S. A. By. Co. 
V. Price, Civ.App., 222 S.W. 628, 


reversed on other grounds. Com. 
App., 240 S.W. 524, rehearing de- 
nied- 

(22) $3,000. 

Cal.—Powers v. Sutherland Auto 
Stage Co., 213 P. 494. 

Mo.—Clark v. Goebel Const. Co., 
App., 204 S.W. 62. 

N.D.—McKeen v. Iverson, ISO N.W. 
805, 47 N.D. 132. 

(23) $2,500. 

Ind.—Lake Erie & W. R. Co. v. Sams, 
127 N.E. 566, 73 Ind.App. 397. 

Wis.—Cameron v. Union Automobile 
Ins. Co., 246 N.W. 420, 210 Wis. 
659, rehearing denied 247 N.W. 453, 
210 Wis. 659. 

(24) $2,000. 

Mo.—Steinmetz v. Saathoff, App., 84 
S.W.2d 434. 

N.J.—Grant v. Groom, 165 A. 579, 
11 N.J.Misc. 285. 

(25) $1,500.—Reed v. Sievers, 83 So. 
685, 146 La. 391. 

(26) $1,000.—Missouri Pac. R. Co. 
V. Thompson, 113 S.W.2d 720, 195 

Ark. 665. 

Awards held excessive 

(1) $33,750.—Gulf States Utilities 
Co. V. Moore, Tex.Civ.App., 47 S.W. 
2d 488. 

(2) $15,000. 

Fla.—Kirkland v. City of Gainesville, 
166 So. 460, 122 Fla. 765. 

Tenn.—Coppenger v. Babcock Lum¬ 
ber & Land Co., 8 Tenn.App. 108. 

Reductions justified or proper 
(1) $50,000 to $30,000. 

U. S.—^Williams v. Great Southern 
Lumber Co., D.C.La., 13 F.2d 246, 
reversed on other grounds, C.C.A., 
Great Southern Lumber Co. v. Wil¬ 
liams, 17 P.2d 468, certiorari grant¬ 
ed Williams v. Great Southern 
Lumber Co., 48 S.Ct. 19, 275 U.S. 
511, 72 L.Ed. 399, aflirmed 48 S.Ct. 
417, 277 U.S. 19, 72 L.Ed. 761. 

. (2) $46,800 to $25,000,—Michelsen 

V. Erie R. Co., 144 A. 187, 7 N.J. 
Misc. 117. 

(3) $46,000 to $25,000.—Ziser v. 
Colonial Western Airways, 162 A. 591, 
10 N.J.Misc. 1118. 

(4) $38,000 to $25,000.—Boele v. 
Colonial Western Airways, 158 A. 
440, 10 N.J.Misc. 217, affirmed 164 A. 
436, 110 N.J.Law 76. 

(5) $32,000 to $15,000.—Midwest 
Nat. Bank & Trust Co. v. Davis, 233 
S.W. 406, 288,Mo. 563. 

(6) $30,000 to $20,000.—Slick Oil 
Co. V. Coffey, 177 P. 915, 72 Okl. 32. 

(7) $29,675.50 to $20,000.—The 
Black Gull, C.C.A.N.Y., 90 F.2d 619, 
certiorari denied Faye v. American 
Diamond Dines, 58 S.Ct. SO, 302 U.S. 
728, 82 L.Ed. 562. 

(8) $25,000 to $15,000. 

Ala.—Montgomery Light & Water 
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’ Power Co. v. Thombs, 87 So. 205, 
204 Ala. 678. 

N.C.—Cotton V. Fisheries Products 
Co., 106 S.E. 487, 181 N.C. 151. 

(9) $22,500 to $15,000.—St. Louis 
Southwestern Ry. Co. v. Owings, 204 
S.W. 1146, 135 Ark. 56. 

(10) $15,000 to $10,000. 

Pla.—St. Johns Electric Co. v. Law¬ 
ler, 105 So. 818, 90 Fla, 188. 

La,—Feely v. National Packing Co., 
75 So. 837, 141 La. 902. 

(11) $15,000 to $7,500.—Donaldson 
V. Riddling’s Succession, La.App., 
145 So. 804. 

(12) $14,000 to $10,000.—Southern 
Utilities Co. v. Davis, 105 So. 315, 
90 Fla. 168. 

(13) $10,000 to $8,000.—Rogers v. 
Lurye Furniture Co., 211 N.W. 782, 
193 Wis. 496, mandate modified on re¬ 
hearing 215 N.W. 457, 193 Wis. 496. 

(14) $10,000 to $6,000.—Tryon v. 
Willbank, 255 N.Y.S. 27, 234 App. 
Div. 335. 

(15) $10,000 to $5,000.—Jefferson & 
N. W. Ry. Co. V. Blair, Tex.Civ.App., 
224 S.W. 546, dismissed for want of 
jurisdiction. 

(16) $10,000 to $2,500.—Missouri & 
N. A. R. Co. V. Robinson, 65 S.W.2d 
546, 188 Ark. 334. 

(17) $9,300 to $7,800.—Landy v. 
O'Brien, 9 N.Y.S.2d 225, 255 App. 
Div. 944. 

(18) $7,583 to $6,000.—Burdick v. 
South County Public Service Co., 172 
A. 893, 54 R.I. 310. 

(19) $7,500 to $5,000.—Ryerson v. 
Leisel, 157 A. 132, 9 N.J.Misc. 1151. 

(20) $7,000 to $6,000.—Kern v. 
Knight, 127 So. 133, 13 La.App. 194. 

(21) $5,000 to $2,500.—Alabama Co. 
v. Brown, 92 So. 490, 207 Ala. 18. 

(22) $5,000 to $1,500.—Edwards v. 
Bell, Mo.App., 103 S.W.2d 315, hear¬ 
ing denied 123 S.W.2d 83, 343 Mo. 
824. 

12. U.S.—Grand Trunk Western Ry. 
Co. V. Heatlie, ‘C.C.A.Mich., 48 P. 
2d 759, certiorari denied 52 S.Ct. 
10, 284 U.S. 625, 76 L.Ed. 533. 

Ala.—Alabama Great Southern Ry. 
Co. V. Norrell, 143 So, 904, 225 Ala. 
503. 

Ark.—Hutson Motor Co. v. Lake, 98 
S.W.2d 947, 193 Ark. 200. 

Cal.—Duclos V. Tashjian, 90 P.2d 140, 
32 Cal.App.2d 444. 

Ill.—See Benson v. Chicago City Ry. 
Co., 208 Ill.App. 613—Hamman v, 
Illinois Cent. R. Co., 206 Ill.App. 
80. 

Ky.—Cincinnati, N. O. & T. P. By 
Co. V. Jones' Adm’r, 197 S.W. 932, 
177 Ky. 485. 

Mich.—Sipes v. Michigan Cent. R* 
Co., 204 N.W. 84, 231 Mich. 404. 
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Minn.—Ost v. Ulring', 293 N.W. 207, 
207 Minn. 500. 

Mont.—Hall V. Northern Pac. Ry. 

Co., 186 P. 340, 56 Mont. 537. 

N.Y.—Stotz V. Director General of 
Railroads, 185 N.T.S. 73, 193 App. 
Div. 968. 

Okl.—New V. McMillan, 191 P. 160, 
79 Okl. 70, certiorari denied 41 S.Ct. 
320, 254 U.S. 657, 65 L.Ed. 460. 

Pa.—Pasick v. Byerly, 200 A. 1, 321 
Pa. 85—^Weinschenk v. Philadel¬ 
phia Home-made Bread Co., 101 
A. 926, 258 Pa. 98—Richards v. 
Reading Co., 32 Pa.Dist. & Co. 687. 
Tex.—International-Great Northern 

R. Co. V. Acker, Civ.App., 128 S.W. 
2d 506, error dismissed, judgment 
correct—^Western States Grocery 
Co. V. Smith, Civ.App., 114 S.W.2d 
419, error dismissed—^Weatherford, 

M. W. & N. W. Ry. Co. v. Baucom, 
Civ.App., 262 S.W. 823—Texas & N. 

O. R. Co. V. Glass, Civ.App., 201 

S. W. 730, error refused. 

Awards held not excessive 

(1) $53,750.—Looney v. Norfolk & 
W. Ry. Co., 135 S.E. 262, 102 W.Va. 
40, 48 A.L.R. 806, rehearing denied 
137 S.E. 756, 102 W.Va. 40, 48 A.L.R. 
806. 

(2) $50,000. 

Ark.—Southwestern Bell Telephone 
Co. V. Balesh, 76 S.W.2d 291, 189 
Ark. 1085. 

N.T.—Ford v. Grand Union Co., 277 

N. T.S. 105, 243 App.Div. 255, re¬ 
versed on other grounds 197 N.E. 
266, 268 N.Y. 243, reargument de¬ 
nied 198 N.E. 546, 268 N.Y. 664. 

(3) $48,500.—Missouri Pac. R. Co. 
V. Bushey, 20 S.W.2d 614, 180 Ark. 
19, certiorari denied 50 S.Ct. 245, 281 

U. S. 728, 74 L.Ed. 1145. 

(4) $45,000.—Texas & N. O. R. Co. 

V. Neill, Tex.Civ.App., 97 S.W.2d 279, 
error refused, 100 S.W.2d 348, 128 
Tex. 580, certiorari granted 67 S.Ct. 
791, 301 U.^. 674, 81 L.Ed. 1336, cer¬ 
tiorari dismissed 58 S.Ct. 118, 302 U. 
S. 645, 82 L.Ed. 501, rehearing denied 
68 S.Ct. 268, 302 U.S. 778, 82 L.Ed. 
602—Texas & P. Ry. Co. v. Gillette, 
Tex.Civ.App., 50 S.W.2d 901, reversed 
on other grounds 83 S.W. 2d 307, 125 
Tex. 563. 

(5) $42,500.—St. Louis, B. & M. Ry. 
Co. V. Cole, Tex.Civ.App., 4 S.W.2d 
1019, affirmed, Com.App., 14 S.W.2d 
1024, rehearing denied 16 S.W.2d 534. 

(6) $42,000.—^Wells v. Henderson, 
Tex.Civ.App., 78 S.W.2d 683, error re¬ 
fused. 

(7) $40,000.—Hines v. Mills, Tex. 
Civ.App., 218 S.W. 777, certiorari de¬ 
nied Payne v. Mills, 41 S.Ct. 447, 255 
U.S. 576, 65 L.Ed. 794. 

(8) $36,000.—Rio Grande, E. ,P. & 
S. F. R. Co. V. Dupree, Tex.Civ.App., 
35 S.W. 2d 809, affirmed, Com.App., 55 
S.W.2d 522. 

(9) $35,000. 

Cal.—Krause v. Rarity, 293 P. 62, 
210 Cal. 644, 77 A.L.R. 1327. 


Minn.—Crouch v. Chicago Great 
Western R. Co., 216 N.W. 234, 172 
Minn. 447, certiorari denied Chica¬ 
go Great Western R. Co. v. Crouch, 
48 S.Ct. 528, 277 U.S. 591, 72 L. 
Ed. 1003. 

Tex.—Texas & N. O. R. Co. v. Crow, 
Civ.App., 300 S.W. 93, reversed on 
other grounds 48 S.W.2d 1106, 121 
Tex. 346—Lancaster v. Cox, Civ. 
App., 274 S.-W. 200—Gulf, C. & S. 
F. Ry. Co. V. Carpenter, Civ.App., 
201 S.W. 270, certiorari denied 39 
S.Ct. 492, 250 U.S. 641, 63 L.Ed. 
1185. 

(10) $34,000.—Gulf, C. & S. F. Ry. 
Co. v. Moser, Tex.Civ.App., 277 S.W. 
722, set aside to conform to mandate 
4 S.W,2d Ills, certiorari granted 46 
S.Ct, 489, 271 U.S, 655, 70 L.Ed. 1135, 
reversed on other grounds 48 S.Ct. 
49, 275 U.S. 133, 72 L.Ed. 200. 

(11) $30,000. 

Ark.—Baldwin v. Clark, 76 S.W.2d 
967, 189 Ark. 1140—Southwest Pow¬ 
er Co. V. Price, 22 S.W-2d 373, 180 
Ark. 567, certiorari denied 50 S.Ct. 
353, 281 U.S. 753, 74 L.Ed. 1163, 
and appeal dismissed 50 S.Ct. 407, 
281 U.S. 703, 74 L.Ed. 1128—-St. 
Louis-San Francisco Ry. Co. v. 
Whitfield, 245 S.W. 323, 155 Ark. 
560. 

Cal.—MacDonnell v. Southern Pac. 
Co., 62 P.2d 201, 17 Cal.App.2d 
432, certiorari denied Southern Pac. 
Co, V. MacDonnell, 57 S.Ct. 790, 301 

U. S. 688, 81 L.Ed. 1345, 

Ill.—Goodman v. Chicago, B. & Q. 

R. Co.. 7 N.E.2d 393, 283 Ill.App. 
320, certiorari denied Chicago, B. & 
Q. R. Co. V. Goodman, 58 S.Ct. 610, 
303 U.S. 640, 82 L.Ed. 1100. 

Ind.—Baltimore & O. S. W. R. Co. v. 
Berdon, 145 N.E. 2, 195 Ind. 265, 
rehearing denied Baltimore & O. 

S. R. Co. V. Berdon, 150 N.E. 407, 
195 Ind. 265, certiorari denied 45 
S.Ct. 225, 266 U.S. 633, 69 L.Ed. 
479. 

Mo.—^Moran v. Atchison, T. & S. F. 
Ry. Co„ 48 S.W.2d 881, 330 Mo. 
278, certiorari denied Atchison, T. 
& S. F. R. Co. V. Moran, 53 S.Ct. 
21, 287 U.S. 621, 77 L.Ed. 539. 
N.J.—Noon V. Delaware, L. & W. R. 

Co., 140 A. 882, 6 N.J.Misc. 285. - 
Okl.—Producers’ & Refiners’ Corpo¬ 
ration V. Castile, 214 P. 121, 89 Okl. 
261. 

Tex.—Galveston, H. & S. A. Ry. Co. 

V. Wells, Civ.App., 15 S.W.2d 46, af¬ 
firmed 50 S.W.2d 247, 121 Tex. 310 
—Texas & P. Ry. Ck). v. Guidry, 
Civ.App., 9 S.W.2d 284, certiorari 
granted 50 S.Ct. 16, 280 U.S. 538, 
74 L.Ed. 599, affirmed 50 S.Ct. 159, 
280 U.S. 531, 74 L.Ed. 596—El Paso 
Electric Co. v. Perkips, Civ.App., 
292 S W. 935—International-Great 
Northern R. Co. v. Smith, Civ.App., 
269 S.W. 886. 

(12) $28,815.—Clark v. Davis, 190 
N.W. 45, 153 Minn. 143, certiorari 
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’ denied Davis v. Clark, 43 S.Ct. 432, 
261 U.S. 621, 67 L.Ed. 831. 

(13) $28,000. 

Ky.—Louisville N. R. Co. v. Jol¬ 

ly’s Adm’x, 23 S.W.2d 564, 2S2 Ky. 
702, certiorari denied Louisville & 
N. R. Co. V. Jolly, 51 S.Ct. 26, 282 
U.S. 847, 75 L.Ed. 751. 

Mo.—Stottle V. Chicago, R. I. & P. 
Ry- Co., 18 S.AV.2d 433, 321 Mo. 
1190, certiorari denied Chicago, R. 
I. & P. Ry. Co. V. Stottle, 50 S.Ct. 
38, 280 U.S. 589, 74 L.Ed. 638. 
Tex.—Texas Power & Light Co. v. 
Bristow, Civ.App., 213 S.W. 702, 
error refused. 

(14) $27,500.—St. Louis, B. & M. 
Ry. Co. v. McLean, Tex.Civ.App., 
241 S.W- 1072, reversed on other 
grounds, Com.App., 253 S.W. 248. 

(15) $27,000. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Bishop, Civ.App., 291 
S.W. 343—Lancaster & Wight v. 
Allen, Civ.App., 207 S.W. 984, re¬ 
versed on other grounds 217 S.W. 
1032, 110 Tex. 213. 

(16) $26,000.—Van Leet v. Kilmer, 
232 N.T.S. 330, 225 App.Div. 184, re¬ 
versed on other grounds 169 N.E. 644, 
252 N.Y. 454. 

(17) $25,000. 

Cal.—Lahey v. Southern Pac. Co., 61 

P.2d 461, 16 CaLApp.2d 652. cer¬ 
tiorari denied Southern Pac. Co. v. 
Lahey, 57 S.Ct. 508, 300 U.S. 665, 
81 L.Ed. 873. 

Ind.—Jackson v. Atwood, 140 N.EL 
549, 194 Ind. 56—Wabash Ry. Co. 
v. Whitcomb, 154 N.E. 885, 94 Ind. 
App. 190, certiorari denied 52 S.Ct. 
395, 285 U.S. 546, 76 L.Ed. 937. 

Miss.—^Avent v. Tucker, 194 So. 596— 
S. H. Kress & Co. v. Markline, 77 
So. 858, 117 Miss. 37, Ann.Cas. 

1918B 310. 

Mo.—^Williamson v. St. Louis-San 
Francisco Ry. Co., 74 S.W.2d 583, 
335 Mo. 917—Case v. St. Louis- 
San Francisco Ry. Co., 30 S.W.2d 
1069, certiorari denied St. Louis- 
San Francisco Ry. Co. v. Case, 51 
S.Ct. 107, 282 U.S. 893. 75 L.Ed. 
787—Shaw v. Chicago & A. R. Co., 
282 S.W. 416, 314 Mo. 123. 

Neb.—Baney v. Chicago, B. & Q. R. 

Co., 218 N.W. 424, 116 Neb. 615. 
N.J.—Rhodehouse v. Director Gen¬ 
eral of Railroads, 111 A. 662, 95 
N.J.Law 355. 

Pa.—Lindh v. Protective Motor Serv¬ 
ice Co., 164 A. 605, 310 Pa. 1. 

Tex.—Southern Pac. Co. v. McKin¬ 
ley, Civ.App., SO S.W.2d 1009, error 
dismissed, certiorari denied 56 S.Ct. 
154, 296 U.S. 631, SO L.Ed. 448— 
Fort Worth & D. C. Ry. Co. v. 
Stovall, Civ.App., 272 S.W. 594, 
certiorari denied 46 S.Ct. 356, 270 
U.S. 660, 70 L.Ed. 786—Payne v. 
Shepler. Civ.App., 243 S.W. 538. 
Va.—Norfolk & W. Ry. Co. v. Lump¬ 
kins, 144 S.E. 485, 151 Va. 173. 

(18*) $24,000 reduced from $40,000. 
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—Mishoe V. Atlantic Coast Line R. 
Co., 197 S.E. 97. 18S S.C. 402. 

(19) $23,000.—Briscoe v. U. S., C. 
O.A.N.Y., 65 F.2d 404. 

(20) $22,750.—Potterfield v. Termi¬ 
nal B. Ass’n of St. Louis, 5 S.W.2d 
447, 319 Mo. 619, certiorari denied 
Terminal R. Ass’n of St. Louis v. 
Potteriield, 49 S.Ct. 20, 278 U.S. 616, 
73 L.Ed. 539- 

(21) $22,000.—Clark v. Monarch 
Engrineeringr Co., 221 N.T.S. 93, 129 
Misc. 145, affirmed 224 N.Y.S. 773, 222 
App.Div. 713, affirmed 161 N.E. 436, 
248 N.Y. 107. 

( 22 ) $ 21 , 000 . 

Ind.—Chesapeake & O. By. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 
639, certiorari denied 51 S.Ct. 31, 
282 IT.S. 865, 75 L.Ed. 757. 

Tex.—Lancaster v. Sexton, Civ.App., 
247 S.W. 574, certiorari denied 44 
S.Ct. 33, 263 U.S. 702, 68 L.Ed. 514. 

(23) $20,500.—^The Columbia, L.C. 
N.Y., 25 P.2d 516, affirmed, C.C.A., In 
re Union Ferry Co. of New York & 
Brooklyn, 25 F.2d 518, certiorari de¬ 
nied Union Ferry Co. of New York 
& Brooklyn v, Moore, 48 S.Ct. 530. 
277 U.S. 595, 72 L.Ed. 1005. 

(24) $20,000. 

Cal.—Noce v. United Railroads of 
San Francisco, 222 P. 642, 64 Cal. 
App. 658. 

Ga.—^Western & A. R. R. v. Loch- 
ridge, 146 S.E. 776, 39 Ga.App. 246, 
affirmed 152 S.E. 474, 170 Ga. 208, 
aivi certiorari denied 50 S.Ct. 461, 
281 U.S. 762, 74 L.Ed. 1171. 

La.—^Donaldson v. Riddling’s Succes¬ 
sion, App., 145 So. 804. 

Miss.—Gulf & S. I. R. Co. v. Sim¬ 
mons, 121 So. 144, 153 Miss. 327. 
N.J.—May v. McDonald, 145 A. 750, 
7 N.J.Misc. 419. 

Tex.—Paris & G. N. R. Co. v. Staf¬ 
ford, Civ.App., 36 S.W.2d 331, re¬ 
versed, Com.App., 53 S.'W-2d 1019 
—Galveston, H. & S. A. Ry. Co. v. 
Tapley, Civ.App., 268 S.W. 491— 
Galveston, H. & S.-A. Ry. Co. v. 
Bremer, Civ.App., 217 S.W. 253, dis¬ 
missed for want of jurisdiction— 
McAdoo V. McCoy, Civ.App., 215 
S.W. 870, certiorari denied 41 S.Ct. 
447, 255 U.S. 575, 65 L.Ed. 793- 
Wash.—^Allison v. Bartelt, 209 P. 863, 
121 Wash. 418. 

(25) $19,500.—O’Donnell v. Balti¬ 
more & O. R. Co., 26 S.W.2d 929, 324 
Mo. 1097. 

(26) $18,000.—^Armstrong v. Mobile 
& O. R.. Co., 55 S.W.2d 460, 331 Mo. 
1224, certiorari denied Mobile & O. 
B, Co. V. Armstrong, 53 S.Ct. 689, 289 

U. S. 743, 77 L.Ed. 1490. 

(27) $17,500.—Missouri Pac. R. Co. 

V. Creekmore, 102 S.W.2d 553, 193 
Ark. 722. 

(28) $17,000. 

U.S.—Larsen v. Cahill Towing Line, 
C.C.A.N.Y., 6 P.2d 982. 


Ariz.—Inspiration Consol. Copper Co. 

V. Conwell, 190 P. 88, 21 Ariz. 480. 

(29) $16,000. 

N.J.—Scala v. E. & S. Transp. Co., 
134 A. 882, 4 N.J.Misc. 895. 

Tex.—Baker v. Harmon, Civ.App., 254 
S.W. 517. 

(30) $15,500.—St. Louis, S. F. & 
T. Ry. Co. V. Morgan, Tex.Civ.App., 
220 S.W. 281, affirmed, Com.App., 239 
S.W. 607. 

(31) $15,000. 

Cal.—^Noble v. Key System, 51 P.2d 
887, 10 Cal.App.2d 132. 

Fla.—Director General of Railroads 
V. Into, 91 So. 269, 83 Fla. 377. 
Idaho.—Manion v. Way bright, 86 P. 

2d 181, 59 Idaho 643. 

Kan.—Griffith v. Midland Valley R. 
Go., 166 P. 467, 100 Kan. 500, cer¬ 
tiorari denied Midland Valley R. 
Co. V. Griffith, 38 S.Ct. 12, 245 U.S. 
653, 62 L.Ed. 532, error dismissed 
38 S.Ct. 133, 245 U.S. 633, 62 L. 
Ed. 522. 

La.—Dotson v. Louisiana Central 
Lumber Co., 80 So. 205, 144 La. 
78—^Walton v. Louisiana Power & 
Light Co., App-, 152 So. 760. 

Miss.—Superior Oil Co. v. Richmond, 
159 So. 850, 172 Miss. 407. 

Mo.—Noce V. St. Louis-San Fran¬ 
cisco Ry. Co., 85 S.W.2d 637, 337 
Mo. 689—^Holman v. St. Louis-San 
Francisco Ry. Co., 278 S.W. 1000, 
312 Mo. 342. 

Okl.—Schaffi V. Daugherty, 239 P. 
922, 112 Okl. 124, certiorari denied 
46 S.Ct. 208, 270 U.S. 642, 70 L.Ed. 
776. 

Tex.—Lancaster v. Magrill, Civ.App., 
244 S.W. 1078—San Angelo Water, 
Light & Power Co. v. Anderson, 
Civ.App., 244 S.W. 571. 

(32) $14,500.—Texas & N. O. R. Co. 
V. Leach, Tex.Civ.App., 49 S.W.2d 866, 
error dismissed. 

(33) $14,000.—Ohio Power Co. v. 
Fittro, 173 N.E. 33, 36 Ohio APP. 186. 

(34) $12,500. 

Colo,—Vallery v. Barrett, 167 P. 979, 
63 Colo. 548. 

Ill.—^Waiswila v. Illinois Cent. R. 
Co., 220 Ill.App, 113. 

(35) $12,000. 

Iowa.—Slatinka v. U, S. Ry. Admin¬ 
istration, 188 N.W. 20, 194 Iowa 
159, 24 A.L.R. 608, certiorari de¬ 
nied U. S. Ry. Administration v. 
Slatinka, 43 S.Ct. 247, 260 U.S. 
747, 67 L.Ed. 494. 

La.—Martin v. Yazoo & M. R. Co., 
App., 181 So. 671. 

Tex.—^Texas & P. Ry. Co. v. Foster, 
Civ.App., 58 S.W.2d 557, error dis¬ 
missed—^E1 Paso Electric Ry. Co. 
V. Terrazas, Civ.App., 208 S.W, 387, 
error refused. 

(36) $11,500.—Speich v. Cromley, 
C.C.A.Pa., 94 P.2d 643, affinning, D. 
C., Cromley v. Speich, 19 F.Supp. 
S57. 

(37) $10,000. 

Cal.—^Blackwell v. American Film 
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Co., 209 P. 999, 189 Cal. 689— 
Lowell V. Harris, 74 P.2d 551, 24 
Cal.App.2d 70—Puffield v. Payne, 
227 P. 217, 66 Cal.App. 767. 

Ill,—Greene v. Citro, 18 N.E.2d 237, 
298 Ill.App. 25, reversed on other 
' grounds Greene v. Noonan, 23 N. 
E.2d 720, 372 Ill. 286~Hartray v. 
A. T. Willett Co., 232 Ill.App. 193. 
Ind.—Pittsburgh, C., C. & St. L. R. 
Co. V. Staats, 149 N.E. 912, 83 
Ind.App. 680. 

Iowa.—Engle v. Nelson, 263 N.W. 
505, 220 Iowa 771. 

Kan.—Bollinger v. Hill City, 227 B. 
265, 116 Kan. 604, affirmed 232 P. 
875, 117 Kan. 682. 

La.—Morgan v. Domino, App., 166 
So. 208. 

Mich.—Gembolis v. Rydeskl, 243 N. 

W. 44, 258 Mich. 521. 

Mo.—Sing V. St. Louis-San Francis¬ 
co Ry. Co., 30 S.W.2d 37—Schulz v. 
St. Louis-San Francisco Ry. Co., 
4 S.W.2d 762, 319 Mo. 8—Stewart 

V. Laclede Gas Light Co., 241 S. 

W. 909—^Vessels v. Kansas City 
Light & Power Co., 219 S.W. 80. 

N.H.—Whipple v. Boston & Maine 
R. R., 7 A.2d 239. 

N.J.—Bowes V. Public Service Ry. 

Co., 110 A. 699, 94 N.J.Law 378. 
Tex.—Rio Grande, E, P. & S. F. Ry. 
Co. V. Guzman, Civ.App., 221 S. 
W. 1102, dismissed for want of 
jurisdiction. 

Va.—Oppenheimer v. Linkous* 
Adm’x, 165 S.E. 385, 159 Va. 250. 
Wis.—^Wasicek v. M. Carpenter Bak¬ 
ing Co., 191 N.W. 503, 179 Wis. 
274. 

(38) $9,250.—Chicago, R. I. & G. 
Ry. Co. V. Carter, Civ.App,, 250 S. 
W. 192, conforming to answer cer¬ 
tified questions 245 S.W. 228, 112 
Tex. 260, and affirmed, Com.App., 261 
S.W. 135. 

(39) $9,000. 

Idaho.—McCoy v. Krengel, 17 P.2d 
547, 52 Idaho 626. 

La.—Shipp V. St. Louis Southwest¬ 
ern Ry. Co. in Trusteeship, App., 
188 So. 526. 

N.Y.—Liverani v. John T. Clark & 
Son, 181 N.Y.S. 696, 191 App.Div. 
337, reversed on other grounds 
131 N.E. 881, 231 N.Y. 178. 

Pa.—Puller v. Palazzolo, 197 A. 225, 
329 Pa. 9l 

Tenn.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 Tenn.App. 314. 

(40) $8,000. 

Ark.—Chicago, R. I. & P. Ry. Co. v. 
Jenkins, 40 S.W.2d 439. 183 Ark. 
1071. 

Cal.—Sweet v. Sager, 82 P.2d 201, 
28 Cal.App.2d 211. 

La.—Jones v. Chicago, R. I. & R- 
Ry. Co., Ill So. 62, 162 ta. 690. 
Tex.—Texas & N. O. R. Co. v. Diaz, 
Civ.App., 234 S.W. 919, dismissed 
for want of jurisdiction. 

(41) $7,500. 

Cal.—^Gilmore v. Los Angeles By. 
Corporation, 295 P. 41, 211 Cal. 



25 C.J.S. 


DEATH 


§ 116 


diet in favor of a surviving husband,^® or in the | case of a verdict in favor of a surviving husband 


192—Jensen v. Hansen, 55 P.2d 
1201, 12 Cal.App.2d. 678—Kreitzer 
V. Southern Pacific Co., 177 P. 477, 
38 Cal.App. 654. 

Ind.—Jackson v. Record, 5 ]srE2d 
897, 211 Ind. 141. 

Ky.—J. Harvey Yandivier & Son 
V. Hardin's Adm’x, 258 S.W. 306, 
201 Ky. 734. 

La.—Powe v. Morgan’s L. & T. R. R. 

& S. S. Co., 7 La.App. 51. 

Minn.—Hoppe v. Peterson, 265 H.W. 
338, 196 Minn. 538. 

Mo.—Most V. Goebel Const. Co., 203 
S.W. 474, 199 Mo.App. 336—Clark 
V. Long, App., 196 S.W. 409, rec¬ 
ord quashed State ex rel. Long v. 
Ellison, 199 S.W. 984, 272 Mo. 571. 
N.M.—Duncan v. Madrid, 101 P.2d 
382, 44 H.M. 249. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Anderson, Civ. 
App., 206 S.W. 696, error refused. 

(42) $7,000. 

Ill.—Follett V. Illinois Cent. R. Co., 
200 Ill.App. 289. 

Mo.—Wilkerson v. Missouri Pac. R. 

Co., App., 69 S.W.2d 299. 

Wash.—Piland v. Yakima Motor 
Coach Co., 298 P. 419, 162 Wash. 
456. 

(43) $6,800.—^Plaaten v. Lyons, 
1^6 N.W. 478, 157 Minn. 362. 

(44) $5,400. 

Cal.—Fong Lin v. Probert, 195 P. 

437, 50 Cal.App. 339, 

Ohio.—Cincinnati, H. & D. Ry. Co. 
V. Buxton, 3 Ohio App, 298, 20 
Ohio Cir.Ct.,3Sr.S., 22, affirmed 91 
Ohio St. 423, 12 Ohio L.R. 481. 

(45) $5,000. 

Cal.—Corral v. Sager, 77 P.2d 303, 
25 Cal.App.2d 322. 

Colo-—Parker v. Plympton, 273 P. 
1030, 85 Colo. 87. 

Ind.—Davis v. U. S. Kat. Bank of 
Indiana Harbor at East Chicago, 
186 N.E. 339, 98 Ind.App. 580. 
Ky.—Louisville & K. R. Co. v. 
Payne’s Adm’r, 197 S.W. 928, 177 
Ky. 462, L.R.A.1918C 376. 

Mo.—Starks v. Lusk, 187 S.W. 586, 
194 Mo.App. 250, affirmed 216 S.W. 
1119, 280 Mo. 268. 

Neb.—^Vanderlippe v. Midwest Stu¬ 
dios, 289 N.W. 341, 137 Neb. 289. 
Tex.—Arlington Heights Sanitarium 
V. Deaderick, Civ.App,^ 272 S.W. 
497. 

(46) $4,500.—Andrus v. Louisiana 
Western R. Co., 76 So. 727, 142 La. 
318. 

(47) $4,000.—^Kennelly v. Northern 
Pac. Ry. Co., 186 N.W. 548, 48 N.D, 
686 . 

(48) $3,500.~Mitchen v. Mystic 
Coal Co., 179 N.W. 428, 189 Iowa 
1018. 

(49) $1,250.—Baldwin ' Y Waters, 
86 S.W.2d 172, 191 Ark. 377. 


’ Awards held excessive 

(1) $50,000.—Illinois Cent. R. Co. 
V. Humphries, 155 So. 421, 170 Miss. 
840. 

(2) $49,000.—Smith v. New York 
Cent. R. Co., 171 N.Y.S. 64, 183 App. 
Div. 478. 

(3) $30,000.—^West Kentucky Coal 
Co. V. Shoulders’ Adm'r, 28 S.W. 2d 
479, 234 Ky. 427. 

(4) $25,000.—Chesapeake & O. R. 
Co. V. Equitable Trust Co., 258 S.W. 
968, 202 Ky. 173—Director General 
of Railroads v. Chapman's Adm’x, 
242 S.W. 365, 195 Ky. 364. 

(5) $15,000.—Cawley y. People's 
Gas & Electric Co., 187 N.W. 591, 
193 Iowa 536. 

Reductions justified or proper 

(1) $100,000 to $60,000.—Sheehan 
V. New York, N. H. & H. R. Co., D. 
C.N.Y., 18 F.Supp. 635, reversed on 
other grounds, C.C.A., 93 P.2d 442, 
certiorari denied 58 S.Ct. 942, 304 
IX.S. 560, 82 L.Ed. 1527. 

(2) $47,500 to $37,500.—Texas & 
N. O. R. Co. V. Stevens, Tex.Civ.App., 
15 S.W.2d 200, affirmed, Com.App., 
24 S.W.2d 9. 

(3) $44,352.10 to $34,000.—Sheehan 
V. Terminal R. Ass’n of St. Louis, 127 
S.W.2d 657, 344 Mo. 586, certiorari 
denied Terminal R Ass’n of St. Louis 

V. Sheehan, 60 S.Ct. 102, 308 U.S. 581, 
84 L.Ed. 487. 

(4) $40,000 to $25,000.—Jones v. 
Hedges, 12 P.2d 111, 123 Cal.App. 
742. 

(5) $35,000 to $30,000. 

Mo.—Truesdale v. Wheelock, 74 S. 

W,2d 585, 335 Mo. 924. 

Tex.—Texas & N. O. R. Co. v. Har¬ 
rington, Civ.App., 241 S.W. 250. 

(6) $30,639.50 to $20,000.—Okla¬ 
homa Transp. Co. v. Martin, 91 P.2d 
74, 185 Okl. 247. 

(7) $30,000 to $25,000.—Kidd v. 
Chicago, R. I. & P. Ry. Co., 274 S. 

W. 1079, 310 Mo. 1, certiorari de¬ 
nied Chicago, R. I. & F. Ry. Co. v. 
Kidd, 46 S.Ct 119, 269 U.S. 582, 70 
L.Ed. 424. 

(8) $30,000 to $20,000.—Rebmann 
V. Delaware, L. & W. R. Co., D.C.N. 
Y., 275 P. 1009, affirmed, C.C.A., Del¬ 
aware, L. & W. R. Co. V. Rebmann, 
285 F. 317. 

(9) $30,000 to $15,000.—Blackburn 

V. Louisiana Ry. & Nav. Co., 80 So. 
708, 144 La. 520. - 

(10) $25,000 to $15,000, 

Mo.—Crecelius v. Chicago, M. & St. 
P. Ry. Co., 223 S.W. 413, 284 Mo. 
26. 

Okl.—City of Sapulpa v. Deason, 195 
P. 544, 81 Okl. 51. 

(11) $25,000 to $12,000.—^Aultman 
V. Union City Transfer, La.App., 172 
So. 455. 


(12) $21,500 to $15,000.—Green- 
auer v. Sheridan-Brennan Realty Co., 
229 N.Y.S. 719, 224 App.Div. 199. 

(13) $20,000 to $17,500.—Brown v. 
Chicago, R. I. & P. Ry. Co., 286 S.W. 
45, 315 Mo. 409. 

(14) $20,000 to $16,000.—Castle v. 
Union Pac. R. Co., 166 N.W. 767, 139 
Minn. 396. 

(15) $20,000 to $15,000.—Endicott 
V. Garfinkel, 147 A. 382, 7 N.J.Misc. 
882. 

(16) $20,000 to $10,000.—Missouri 
Pac. R. Co. V. Foreman, 119 S.W.2d 
747, 196 Ark. 636. 

(17) $18,193 to $11,500.—Cromley 
V. Speich, D.C.Pa., 19 F.Supp. 857, 
affirmed, C.C.A., Speich v. Cromley, 
94 F.2d 543. 

(18) $18,000 to $12,000.—Browne 

V. Texas & P. R. Co., La.App., 193 
So. 511. 

(19) $15,000 to $12,000.—Burtch v. 
Wabash By. Co., Mo., 236 'S.W. 338. 

(20) $10,000 to $5,650.—Bowen v. 
Healy’s Inc., 197 A. 655, 16 N.J.Misc. 
113, appeal dismissed Fisher v. Hea¬ 
ly’s Special Tours, 1 A.2d 848, 121 
N.J.Law 198. 

(21) $9,000 to $7,000.—Nygaard v. 
Wadhams Oil Co., 284 N.W. 577, 231 
Wis. 236. 

(22) $7,500 to $4,000.—Rice v. Kan¬ 
sas City Southern Ry. Co., La.App., 
194 So. 444. 

(23) $3,000 to $1,500.—Wichita 
Falls, R. & F. W. Ry. Co. v. Craw¬ 
ford, Tex. Civ. App., 19 S.W. 2d 166, 
error dismissed. 

Under a statute allowing damages 
to the widow only, an award of dam¬ 
ages to the next of kin, in an action 
brought for the benefit of the widow 
and her children as next of kin, is 
excessive.—Giardini v. McAdoo, 107 
A. 437, 93 N.J.Law 138. 

13. U.S.—Jutila V. Frye, C.C.A.Ida^ 
ho, 8 P.2d 608. 

Ga.—Georgia Railroad & Banking 
Co. V. Farmer, 164 S.E. 71, 45 Ga. 
App. 130. 

Mich.—Crook v. Eckhardt, 275 N.W. 

739, 281 Mich. 703, 

Awards held not excessive 

(1) $20,000.—Community Natural 

Gas Co. V. Lane, Civ.App., 133 S. 

W. 2d 200, error dismissed Lane v. 
Community Natural Gas Co., 134 S. 
W.2d 1058, 134 Tex. 255—Schaff v. 
Young, Tex.Civ.App., 264 S.W. 582— 
Hines v. Roan, Tex.Civ.App., 230 S. 
W. 1070. 

(2) $16,000.—Marland Refining Co. 
V. Snider, 257 P. 797, 125 Okl- 2 60. 

(3) $10,000. 

Miss.—Ulmer v. Pistole, 76 So. 622, 
115 Miss. 485. 

N.Y.—Bohan v. New York Rys. Cor¬ 
poration, 3 N.Y.S.2d 981, 254 App. 
Div. 702. 
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Tenn.—Tennessee Cent. R. Co. t. 
Tanhoy, 226 S.W. 225, 143 Tenn. 
312. 

Tex.—Pinck Cigar Co. v. Campbell, 
Civ.App., 114 S.W.2d 348, affirmed 
133 S.W.2d 759, 134 Tex. 250. 
■Wash,—^Woodbury v. Hoquiam Water 
Co., 244 P. 565, 138 Wash. 254. 

(4) $7,500. 

Ill.—Rltthaler v. City of Chicago, 
26 N.E.2d 150, 304 Ill.App. 151. 
La.—Shaffer v. Southern Bell Tele¬ 
phone & Telegraph Co., 165 So. 
651, 184 La. 158, annulling, App., 
160 So. 439. 

Ohio.—Klein v. Stewart, 158 N.E. 
238, 25 Ohio App. 393. 

(5) $5,000.—Biaggini v. Toye 
Bros. Yellow Cab Co., La.App., 163 
So. 780. 

(6) $4,000.—Danielson v. Carstens 
Packing Co., 210 P. 12, 121 Wash. 
645. 

(7) $2,500.~Potter v. Potter, 272 

K. W. 34, 224 Wis. 251. 

Keductions justified or proper 

(1) $50,845.50 to $33,375.—Thirkell 
V. Equitable Gas Co., 161 A. 313, 307 
Pa. 377. 

(2) $50,000 to $27,500.—New Or¬ 
leans- & N. E. R. C. V. Snelgrove, 
115 So. 394, 148 Miss. 890, certiorari 
denied 48 S.Ct. 559, 277 U.S. 596, 72 

L. Ed. 1006. 

(3) $44,352.10 to $34,000.—Shee¬ 
han V. Terminal R. Ass’n of St. Lou¬ 
is, 127 S.W.2d 657, 344 Mo. 586, cer¬ 
tiorari denied Terminal R. Ass’n of 
St. Louis V. Sheehan, 60 S.Ct. 102, 
308 U.S. 581, 84 L.Ed. 487. 

(4) $30,000 to $15,000.—Chicago, 
R. I. & P. Ry. Co. V. Fontron Loan 
& Trust Co., 214 P. 172, 89 Okl. 87. 

(5) $20,000 to $15,000.—Texas & 
K- O. Ry. Co. V. Hart, Tex.Civ.App., 
294 S.W. 978. 

(5) $15,000 to $8,500.—Klemann v. 
Atlantic City R. Co., 135 A. 664, 5 
N.J.Misc. 133. 

(7) $10,000 to $8,000.—^Ackermann 
V. Inter City Transp. Co., 185 A. 
493, 14 N.J.Misc. 358. 

(8) $9,500 to $7,500.—Herro v. 
Northwestern Malleable Iron Co., 
494 N.W. 383, 181 Wis. 198. 

(9) $5,000 to $3,000.—Humble Oil 
& Refining Co. v. Ooley, Tex. Civ. 
App., 4$ S.W.2d 1038, 

14. Cal.—Moniz v. Bettencourt, 76 
P.2d 535, 24 Cal.App.2d 718. 

Mich.—Lindenfeld v. Michigan In¬ 
terstate Truck Co., 265 N.W. 501, 
274 Mich. 681. 

Tex.—San Antonio Public Service 
Co. V. Mitchell, Civ.App., 238 S.W. 
265, error granted. 

Wash.—^Aronson v. City of Everett, 
239 P. 1011, 136 Wash. 312. 


Wis.—^Warrichaiet v. Standard Oil 
Co., 252 N.W. 187, 213 Wis. 619. 
Awards held not excessive 

(1) $35,000.—Blue’s Truck Line 

v. Harwell, 200 S.E. 500, 59 Ga.App. 
305, conforming to mandate Har¬ 
well V. Blue’s Truck Line, 199 S.E, 
739, 187 Ga. 78, reversing Blue’s 

Truck Line v. Harwell, 194 S.E. 399, 
57 Ga.App. 136. 

(2) $30,000. 

Cal.—Bach v. C. Swanston & Son, 
286 P. 1097. 105 Cal.App. 72. 

N.J.—Clark v. Prime, 12 A, 2d 635, 
18 N.J.Misc. 226. 

(3) $20,000.—Setsuko Nitta v. 
Haslam, 33 P.2d 678, 138 Cal.App. 
736. 

(4) $15,000. 

Cal.—Hill V. Peres, 28 P.2d 946, 136 
Cal.App. 132. 

Pa.—Filer v. Filer, 152 A. 567, 301 
Pa. 461. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Inman, Civ.App., 
293 S.W. 650, vacating 283 S.W. 
689, reversed on other grounds In¬ 
man V. St. Louis Southern Ry. Co. 
of Texas, Com.App., 288 S.W. 150. 

(5) $12,500.—^Western Telephone 
Corporation of Texas v. McCann, 
Tex.Civ.App., 126 S.W.2d 1004, error 
dismissed, judgment correct. 

(6) $11,875.—^Dallas v. De Toe, 200 
P. 361, 53 Cal.App. 452. 

(7) $10,000. 

Cal.—McNally v. Casner, 18 P.2d 94, 
128 Cal.App. 680. 

Conn.—O’Connor v. Zavaritis, 110 A. 
878, 95 Conn. 111. 

Kan.—Swayzee v. City of Augusta, 
216 P. 265, 113 Kan. 658. 

Mo.—Montague v. Missouri & K. I. 

R. Co., 264 S.W. 813, 305 Mo. 269. 
Tenn.—Hines v. Partridge, 231 S.W. 
16, 144 Tenn. 219. 

Tex.—^Western Telephone Corpora¬ 
tion of y?exas .V. McCann, Civ. 
App., 69 S,W.2d 465, reversed on 
other grounds 99 S.W.2d 895, 128 
Tex. 582. 

(8) $9,000.—Pollard v. Kent, 200 
S.E. 542, 59 G^a-App. 118. 

(9) $8,000.-—^American Carloading 
Corporation v. Gary Trust & Sav¬ 
ings Bank, Ind., 25 N.E.2d 777. 

(10) $7,500.—Doherty v. S. S. 
Kresge Co., 278 N.W. 437, 227 Wis. 
661. 

(11) $7,000.—Byram v. East St, 
Louis Ry. Co., Mo.App., 39 S.W.2d 
376. 

(12) $5,000.—Martin v. Hardesty, 
163 N.E. 610, 91 Ind.App. 239. 

(13) $4,500.—Columbia Grocery 
Co. V. Schlesinger, 200 N.E. 414, 102 
Ind.App. 617. 
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(14) $3,000. 

Mich.—Scurlock v. Peglow, 249 N. 

W. 35, 263 Mich. 658. 

Minn.—Kieffer v. Sherwood, 238 N. 
W. 331, 184 Minn. 205. 

(15) $2,000.—Warrichaiet V. Stand¬ 
ard Oil Co., 252 N.W. 187, 213 Wis. 
619. 

Reductions justified or proper 

(1) $10,000 to $7,500.—Franklin v. 
Rowan, 161 A. 841, 10 N.J.Misc. 964. 

(2) $10,000 to $6,000.—Slifer v. 
Janoski, 152 A. 444, 8 N.J.Misc. 928. 

15. Cal.—Duclos v. Tashjian, 90 P. 

2d 140, 32 Cal.App.2d 444. 

Awards held not excessive 

(1) $27,500.—St. Louis Southwest¬ 
ern Ry. Co. of Texas v. Pyron, Tex. 
Civ.App., 278 S.W. 270. 

(2) $20,000.—Ponca City v. Reed, 
242 P. 164, 115 Okl. 166. 

(3) $17,000.—Texas & P. Ry. Co. 
V. ' Howard, Tex.Civ.App., 200 S.W. 
1159, error refused. 

(4) $15,000. 

Ark.—Sinclair Refining Co. v. Hen¬ 
derson, 122 S.W.2d 580, 197 Ark. 
319. 

Ky.—Chesapeake & O. Ry. Co. v. 
Callahan's Adm’r, 272 S.W. 880, 
209 Ky. 348. 

(6) $14,500.—Rastede v. Chicago, 
St. P., M. & O. Ry. Co., 212 N.W. 
751, 203 Iowa 430. 

(6) $14,000.—Hiser v. Davis, 194 
N.Y.S. 275, 201 App.Div. 213, affirmed 
131 N.E. 596, 234 N.Y. 300. 

(7) $12,500. 

Cal.—Ewens v. Newman, 21 P.2d 
1007, 131 CaLApp. 602. 

Mo.—Merb v. St. Louis Merchants’ 
Bridge Terminal Ry. Co., 252 S. 
W. 370. 

( 8 ) $ 10 , 000 . 

La.—Clinton v. City of West Mon¬ 
roe, App., 187 So. 561, followed in 
Willis V. City of West Monroe, 187 
So. 829, Madden v. City of West 
■ Monroe, 187 So. 829 and Perritt v. 

City of West Monroe, 187 So. 830. 
Minn.—McKeown v. Argetsinger, 
279 N.W. 402, 202 Minn. 595, 116 
A.L.R. 398. 

Mo.—Treadway v. United Rys. Co. 
of St. Louis, 282 S.W. 441. 

(9) $8,500.—Georgia R. & Bank¬ 
ing Co. V. Wallis, 116 S.E. 883, 29 
Ga.App. 706. 

(10) $7,500.—Texas Landscape Co. 
V. Longoria, Tex.Civ.App., 30 S.W.2d 
423, error dismissed. 

(11) $6,400.—Philip V. Schlager, 
253 N.W. 394, 214 Was. 370. 

( 12 ) $ 6 , 000 . 

U.S.—^Peterson v. United New York 
Sandy Hook Pilots Ass'n, D.C.N. 
Y., 17 F.Supp. 676. 

Minn.—^Larson v. Great Northern 
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in determining whether an award of damages is ex¬ 
cessive or not excessive in case of a verdict in fa¬ 
vor of a mother,!® or in the case of a verdict in fa- 


Ry. Co., 203 N.W. 57, 162 Minn 
419. 

Okl.—Adamson v. Allende, 62 P 2d 
1229, 178 Okl. 464. 

(13) $5,000. 

Fla.—Holstun v. Embry, 169 So. 400 
124 Fla. 554. 

La.—Russo V. Texas & P. Ry. Co., 
181 So. 485, 189 La. 1042, revers¬ 
ing-, App., 177 So. 478. 

Miss.—Murry Chevrolet Co. v. Cot- 
ten, 152 So. 657, 169 Miss. 521. 
Mo.—Ventimiglia v. M. A. Heiman 
Mfg. Co., App., 256 S.W. 139. 
Tenn.—Nashville, C. & St. L. Ry. v. 
Hines, 94 S.W.2d 397, 20 Tenn. 
App. 1. 

(14) $4,000. 

Cal.—Averdieck v. Barris, 262 P. 423, 
87 Cal.App. 626. 

Wash.—Lund v. City of Seattle, 1 
P.2d 301, 163 Wash. 254. 

I (15) $3,500.—Good v. Missouri- 

Kansas-Texas R. Co., 97 S.W.2d 612, 
339 Mo. 330, certiorari denied Mis- 
souri-Kansas-Texas R. Co. v. Good, 
57 S.Ct. 231, 299 U.S. 605, 81 L.Ed. 
446. 

(16) $3,000.—Norton v. Crescent 
City Ice Mfg. Co., 150 So. 855, 178 
La. 135, annulling, App., 146 So. 
753, rehearing denied 147 So. 385. 

(17) $1,200.—Kievitt v. Cannato, 
145 A. 225, 7 N.J.Misc. 271. 

Awards held excessive 

(1) $22,500.—Pidcock-Jones Co. v. 
Watson, Fla., 193 So. 305. 

(2) $15,000.—Milyak v. Philadel¬ 
phia Rural Transit Co., 150 A.' 622, 
300 Pa. 457. 

(3) $10,000.—Kern v. Knight, 127 
So. 133, 13 La.App. 194. 

(4) $5,000.—Nahan v. Stevenson, 
234 N.W. 297, 182 Minn. 269. 
Reductions justified or proper 

(1) $30,000 to $12,000.—Alio v. 

Pennsylvania R. Co., 167 A. 326, 312 
Pa. 453, 90 A.L.R. 980. 

(2) $21,000 to $12,000.—Shutes v. 

Weeks, 262 N.W. 518, 220 Iowa 616. 

(3) $20,000 to $12,500.—Gypsy Oil 
Co. V. Green, 198 P. 851, 82 Okl. 147. 

(4) $9,000 to $7,000.—Blake v. 

Jeffersbn-St. Charles Transfer Co., 
8 La.App. 310. 

(5) $5,000 to $3,000.—Texas & P. 
Ry. Co. V. King, Tex.Civ.App., 18 S. 
W.2d 757, error refused. 

(6) $5,000 to $2,000.—Stookey v. 
St. Louis-San Francisco Ry. Co., 249 
S.W. 141, 215 Mo.App. 411. 

16. Kan.—Fodor v. Interstate 

Transit Lines, 86 P.2d 574, 149 
Kan. 174. 

La.—Serpas v. Collard Motors, App., 
178 So. 261. 

25 C.J.S.-81 


Tex.—El Paso Electric Ry, Co. v. 
Benjamin, Civ.App., 202 S.W. 996, 
dismissed for want of jurisdiction. 

Awards held not excessive 

(1) $10,000.—Smith v. Mederacke, 
259 S.W. 83, 302 Mo. 528. 

(2) $5,000. 

Cal.—Corvin v. Hyatt, 51 P.2d 176, 
10 Cal.App.2d 107—Kerrison v. 
Unger, 27 P.2d 927, 135 Cal.App. 
607. 

Okl.—Catto V. Maxey, 40 P.2d 633, 
170 Okl. 356. 

Tenn,—Henry v. Sharp, 9 Tenn.App. 
350. 

(3) $4,000.—Lauer v. Elgin, J. & 
E. Ry. Co., 27 N.E.2d 315, 305 Ill. 
App. 200—Burnham v. Peoria Ry. 
Co., 223 Ill.App. 573. 

(4) $3,500.—Kinsport Utilities Inc. 
i V. Mort, 2 Tenn.App. 270. 

(5) $2,500. 

Cal.—Williams v. McDowell, 89 P.2d 
155, 32 Cal.App.2d 49. 

Or.—Gillilan v. Portland Cremation 
Ass’n, 249 P. 627, 120 Or. 286. 

(6) $1,500. 

Mo.—Johnson v. Scheerer, App., 109 i 
S.W.2d 1231. 

Tex.—Baray v. Escobedo, Civ,App., 
259 S.W. 1099. 

Wash.—Jensen v. Culbert, 236 P. 
101, 134 Wash. 599. 

(7) $1,200.—^Williams v. McDow¬ 
ell, 89 P.2d 155, 32 Cal.App.2d 49. 

Reductions justified or proper 

(1) $25,000 to $15,000.—Ross v. 
Pennsylvania R. Co., 146 A. 37, 7 N. 
J.Misc. 469, affirmed 148 A. 741, 106 
N.J.Law 536. 

(2) $15,000 to $12,500.—Florida 
Power & Light Co. v. Bridgeman, 
182 So. 911, 133 Fla. 195. 

(3) $10,000 to $7,000.—Fleahman 

V. Schenectady Ry. Co., 201 N.T.S. 
607, 206 App.Div. 542, appeal dis¬ 
missed 143 N.E. 745, 237 N.Y. 566. 

(4) $6,086 to $4,465.—Hayes v. 
Fairbanks, 9 N.T.S.2d 226, 255 App. 
Div. 943. 

(5) $5,000 to $2,000.—Richards v. 
Chicago & Illinois Midland Ry. '‘Co., 

8 N.E.2d 55, 290 Ill.App. 613. 1 

(6) $3,000 to $2,000.—^Marshall v. 
Louisiana State Rice Milling Co., 81 
So. 331, 144 La. 828. 

17. Awards held not excessive I 

(1) $30,000.—Halbrook v. Wil¬ 
liams, 50 S.W.2d 243, 185 Ark. 885. 

(2) $15,000.—Gulf, C. & S. F. Ry. 
Co. V. Woods, Tex.Civ.App., 283 S. 

W. 859, reversed on other grounds 
Com.App., 290 S.W. 729. 

Award held excessive I 

$12,500 for each parent.—Ray v. | 
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Pacific Gas & Electric Co., 39 P.2d 
812, 3 Cal.App.2d 329. 

18. U.S—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.Y., 17 P.Supp. 676. 

Ark.—Kennedy v. Griffin, 112 S.W.2d 
644, 195 Ark. 379. 

! Cal.—Ure v. Maggio Bros. Co., 75 
P.2d 534, 24 Cal,App.2d 490. 

La.—Boykin v. Plauche, App., 169 
So. 131. 

Mo.—Talbert v’. Chicago, R. I. & P- 
Ry. Co., 15 S.W.2d 762, 321 Mo. 
1080, certiorari denied Chicago, R. 
I. & P. Ry. Co. V, Talbert, 50 S.Ct. 
26, 280 U.S. 567, 74 L.Ed. 621. 

Awards held not excessive 

(1) $15,000.—Bellandi v. Park San¬ 
itarium Ass'n, 6 P.2d 508, 214 Cal. 
472. 

(2) $12,000.—Rocca v- Tuolumne 
County Electric Power & Light Co., 
245 P. 468, 76 Cal.App. 569. 

(S) $10,000. 

Ga.—Ocilla Southern R. Co. v. Tay¬ 
lor, 110 S.E. 244, 27 Ga.App. 733. 
Tex.—El Paso Electric Ry. Co. v. 
Buttrey, Civ.App., 260 S.W. 897. 

(4) $8,000.—^Ward v. Cathey, Tex. 
Civ.App., 210 S.W. 289, error refused. 

(5) $7,500. 

Cal.—Herron v. Smith Bros., 2 P.2d 
1012, 116 CalApp. 518. 

Mo.—Bright v. Thacher, 215 S.W. 

788, 202 Mo.App. 301. 

Tex.—Fort Worth & R. G. Ry. Co, 
V. Hardin, Civ.App., 251 S.W. 814. 

(6) $6,500.—Peterson v. United 
New York Sandy Hook Pilots Ass’n, 
D.C.N.Y., 17 P.Supp. 676. 

(7) $5,800.—Schultz v. Winston & 
Newell Co., 283 N.W. 69, 68 N.D. 
674. 

(8) $5,000- 

Ark.—Crawford v. Center, 100 S.W. 

2d 83, 193 Ark. 287. 

Cal.—Sgheiza v, Jakob er, 22 P.2^ 

19, 132 Cal.App. 57—Fitzgerald v. 
Quinn, 21 P.2d 656, 131 Cal.App. 
457—Golden State Auto Tour Cor¬ 
poration, 195 P. 290, 50 CaLApp. 
277. 

Kan.—Berry v. Dewey, 172 P. 27, 102 
Kan. 593. 

La.—Rush V. Town v. FarmerviUe, 
101 So. 243, 156 La. 857. 

Minn.—McMahon v. Flynn, 191 N.W, 
902, 154 Mmn. 326. 

(9) $4,500.—^Beck v. Wahlgren, 
Tex.Civ.App., 87 S.W.2d 890. 

Reductions justified or proper 
(1) $33,500 to $15,000.—Boele v. 
Colonial Western Airways, 158 A. 
440, 10 N.J.Misc. 217, affirmed 164 A, 
436, 110 N.J.Law 76. 
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vor of a father,both parents,^0 or other relatives 
than a surviving wife, husband, or children.^^ The 
courts have shown less hesitation in setting aside 
the verdict where the action is brought for the ben¬ 
efit of next of kin not dependent on deceased than 


where the action is for the benefit of the widow or 
children, and where the amount awarded is clear¬ 
ly in excess of the expectation of pecuniary benefit 
to be derived from deceased by such next of kin the 
judgment will be reversed. 


(2) $20,000 to $10,000.—St. Louis 
Southwestern Ry. Co. v. Steele, 80 S. 
W.2d 623, 190 Ark, 662. 

(3) $12,000 to $9,000.—Reed v. i 
Da.vis, 251 N.Y.S. 704, 141 Misc. 36, 
affirmed 249 N.Y.S. 929, 232 App.Div. 
868, certiorari denied Davis v. Reed, 
52 S.Ct 314, 285 U.S. 542, 76 L.Ed. 
934. 

(4) $10,000 to $6,600.—^Vescio v. 
Pennsylvania Electric Co., 9 A.2d 
546, 336 Pa. 502. 

(5) $6,000 to $5,000.—Gibson v. 
Texas & P. Ry. Co., 121 So. 382. 10 
La.App. 678. 

(6) $6,000 to $4,500.—Ui:e v. Mag-- 
gio Bros. Co., 89 P.2d 436. 32 Cal. 
App.2d 111. 

(7) $3,500 to $1,500.—Middleton v. 
Luckenbach S. S. Co., C.C.A.N.Y., 70 
P.2d 326, modifying-, D.C., 5 P.Supp. 
238, and certiorari denied Lucken¬ 
bach S. S. Co. V. Middleton, 55'S.Ct. 
89. 293 U.S. 577, 79 L.Ed. 674. 
In case of death of minor see supra 

this section. 

10. Ky.—Chesapeake & O. Ry. Co. v. 
Haggard’s Adm’r, 235 S.W. 736, 
193 Ky. 259. 

Tex.—Southwestern Portland Cement 
Co. V. Graves, Civ.App., 208 S.W. 
979. 

Awards held not excessive 

(1) $5,000. 

Cal.—Little v. Yanagisawa, 233 P. 

357, 70 Cal.App. 303, 

Mo.—Newell v. St. Louis Transfer 
Co., 226 S.W. 80, 205 Mo.App. 543. 

(2) $3,000.—Stejskal v. Darrow, 
215 N.W. 83, 55 N.D. 606, 53 A.L.R. 
1096. 

(3) $2,000.--Chicago, R. I. & P. Ry. 
Co. v. Lusby, 23 S,W.2d 965, 180 Ark. 
1043. 

Keductions justified or proper 

(1) $16,000 to $10,000.—Schaffi v. 
Lyon, Tex.Civ.App., 251 S.W. 592. 

(2) $10,000 to $5,747.61.—^Kemp- 
ston V. American Mfg. Co., 186 N.Y- 
S. 398, 194 App.Div. 781, dismissal of 
appeal denied 130 N.E. 933, 230 N.Y. 
658, and affirmed 135 N.E. 896, 233 
N.Y. 509. 

(3) $9,000 to $5,200.—U. S. v Boy¬ 
kin, C.C.A.Pla., 49 P.2d 762. 

(4) $7,000 to $4,500.—Nelson v. 

Duluth St. Ry. Co., 221 N.W. 388, 
197 Wis. 28. 

(5) $7,000 to $3,500.—Miller v. 

Baldwin, La.App., 178 So. 717. 

(6) $5,000 to $2,500.—Briggs v. 

Public Service Ry. Co., 102 A. 382, 
91 N.J.Law 1. 


In case of death of minor see supra 
this section. 

20. N.H.—Robinson v. Dixon, 13 A. 
2d 163. 

Tex.—St. Louis, B. & M. Ry. Co, v. 
McLean, Civ.App., 241 S.W. 1072, 
reversed on other grounds, Com. 
App., 253 S.W. 248—Panhandle & 
S. F. Ry. Co. V. Huckabee, Civ. 
App., 216 S.W. 666, dis-missed for 
want of jurisdiction. 

A-wards held excessive 

(1) $6,000-—^Parsons v. Easton, 195 
P. 419, 184 Cal. 764. 

(2) $3,500. 

Cal.—Papini v. Alexander Sani¬ 
tarium, 55 P.2d 270, 12 Cal.App.2d 
249. 

Tex.—Panhandle & S. F. Ry. Co. v. 

Huckabee, Civ.App., 207 S.W. 329. 
Awards held not excessive 

(1) $10,000, that is, $5,000 to each 
parent.—Horrell v. Gulf & Valley 
Cotton Oil Co., 131 So. 709, 15 La. 
App. 603. 

(2) $7,600. 

Minn.—^Koski v. Muccilli, 277 NW. 
229, 201 Minn. 549. 

Tex.—Galveston, H. & S. A. Ry. 
Co. V. Leifeste, Civ.App., 8 S.W.2d 
764, affirmed, Com.App., 22 S.W.2d 
1061. 

(3) $6,000. 

Kan.—Hiller v. Kepler, 266 P. 73, 125 
Kan. 679. 

N.J.—Yanco v. Thon, 157 A. 101, 
lOS N.J.Law 235. 

N.Y.—Delmonte v. La Fountain, 298 
N.Y.S. 902, 252 App.Div. 806. 

(4) $5,650.—Westberg v. Willde, 94 
P.2d 590, 14 Cal.2d 360, superseding 
85 P.2d 507. 

(5) $5,000.—Robinson v. Dixon, N. 
H., 13 A.2d 163. 

(6) $4,000.—Dallas Railway & 
Temlinal Co. v. Little, Tex.Civ.App., 
109 S.W.2d 289, error dismissed. 

(7) $3,000.—Calhoun v. Schaff, Mo. 
App., 229 S.W. 277. 

(8jl $2,750.—Gulf, C. & S. F. Ry. 
Co. V. Hicks, Tex.Civ.App.,' 202 S.W. 
778. 

(9) $2,400.—Texas Electric Ry. V- 
Stewart, Tex.Civ.App., 217 S.W. 1081, 
error refused. 

(10) $2,000.—Terrien v. Roenitz, 
252 N.W. 689, 214 Wis. 263. 

(11) $1,500.—^Larson v. Green Bay 
& W. R. Co., 192 N.W. 63, 179 Wis. 
510. 

Reductions justified or proper 

(1) $30,000 to $12,000.—Wyseur v. 
Davis, 209 P. 213, 58 Cal.App. 598. 

(2) $7,600 to $5,000.—Taylor v. 
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Vicksburg, S. & P. R. Co., 91 So. 732, 
151 La. 270. 

(3) $4,000 to $3,000.—Hilliard v. 
Southern Kansas Stage Lines Co., 
70 P.2d 28, 146 Kan. 288. 

(4) $3,600 to $1,250.—Dostie v. 
Lewiston Crushed Stone Co., 8 A.2d 
393, 136 Me. 284. 

Prospects of marriage 

As respects whether verdict for 
$5,000 was excessive for death of 
twenty-one-year-old woman who 
possessed pleasant personality and 
other attractive qualities, court 
would assume that jury considered 
the possibility of her marriage and 
discontinuance of contributions tO' 
parents with whom she lived at 
time of her death and could not say 
jury were clearly wrong if they 
concluded she would probably not 
marry but would continue the con¬ 
tributions.—Robinson v. Dixon, N.H., 
13 A.2d 163. 

In case of death of minor see supra 
this section. 

21. Ark.—Memphii^, D. & G. R. Co. 
V. Thompson, 210 S.W. 346, 138 
Ark. 175. 

Fla.—Cudahy Packing Co. v. Ellis, 
140 So. 918,*105 Fla. 186. 

La.—Thompson v. New Orleans Ry. 
& Light Co.. 87 So. 716, 148 La. 
698—Pegg V. Toye Bros. Yellow 
Cab Co., App., 167 So. 896—Hebert 
V. City of New Orleans, App., 163 
So. 425—Quaid v. Heymann, App., 
150 So. 867—Langenstein v. Reyn- 
aud, 127 So. 764, 13 La.App. 272. 
Miss.—Gulf & S. I. R. Co. V. Boone, 
82 So. 335, 120 Miss. 632, certio¬ 
rari denied 40 S.Ct. 220, 251 U.S. 
561, 64 L.Ed. 415, and dismissed 40 
S.Ct. 343, 252 U.S. 567, 64 L.Ed. 
719. 

Mo.—^Polk V. Krenning, App., 2 S.W. 
2d 107. 

N.J.—Tischler v. West Jersey & 

R. Co., 155. A. 139, 9 N.J.Misc. 560. 
Ohio.—Sparrow v. Levine, 19 Ohio 

App. 94. 

Tex.—Texas & P. Ry. Co. v. Gib¬ 
son, Civ.App., 281 S.W. 652, af¬ 
firmed, Com.App., 288 S.W. 823, 
certiorari granted 47 S.Ct. 659, 274 
UiS. 731, 71 L.Ed. 1326, certiorari 
denied and revoking certiorari 

S. Ct. 763, 274 U.S. 748, 71 L.Ed. 
1330. 

Wash.—Estes v. Schulte, 264 P. 990, 
146 Wash. 688. 

22. Ill.—Rhoads v. Chicago, etc., B- 
Co., 81 N.E. 371, 227 Ill. 328, 11 
L.R.A.,N.S., 623, 10 Ann.Cas. IIL 

I 17 C.J. p 1350 note 5. 
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§ 117. Inadequate Damages 

The court, ordinarily, will not interfere to set aside 
or increase an award of damages for wrongful death, 
on the ground of inadequacy, unless the amount thereof 
is grossly and palpably inadequate. 

The court, ordinarily, will not set aside or in¬ 
crease an award of damages for wrongful death, 
which is not flagrantly inadequate, even though the 
facts may seem to warrant a larger award.23 How¬ 
ever, the court may set aside a verdict which is 
grossly and palpably inadequate, that is, where the 


amount awarded is so small as to indicate that the 
jury overlooked some material element of damage, 
or were influenced by passion, prejudice, or partial¬ 
ity ;24 ij^ such a case, the court may extend re¬ 
lief by increasing the amount of the award,^^ or 
by granting a new trial, as explained in the C.J.S. 
title New Trial § 77, also 46 C.J. p 207 note 4-p 
214 note 72. In the appended notes are listed 
awards which have been considered as inadequate,^® 
or as not inadequate,-*^ as the case may be, under 


323. Conn.—Ratushny v. Punch, 138 
A. 220, 106 Conn. 329. 

La.—Langenstein v. Reynaud, 12? So. 

764, 13 La.App. 272. 

N.H.—Morrell v. Gobeil, 147 A. 413, 
84 N.H, 150. 

Vt.—Allen V. Moore, 199 A. 257, 109 
Vt. 405. 

17 C.J. p 1351 note 9. 

"Wliere contributory ixeg“ligfeuce 
A verdict of a given amount for 
death cannot be considered grossly 
inadequate and the result of pas¬ 
sion and prejudice, where there was 
evidence of contributory negligence, 
and the jury may have concluded 
deceased was guilty thereof, and 
may, without being instructed to 
that effect, have diminished damages, 
as provided by statute, as they had a 
right to do, if the evidence justified 
it, although not so instructed.— 
Haynes-Walker Lumber Co. v. Hank¬ 
ins, 105 So. 858, 141 Miss. 55. 
Increasing amount of recovery gen- 
_ erally see the C.J.S. title Trial § 
517, also 64 C.J. p 1099 note 29— 
p 1100 note 34. 

24. U.S.—^American Ry. Express Co. 
v. Crabtree. C.C.AKy., 271 F. 287. 

Conn.—Ratushny v. Punch, 138 A, 
220, 106 Conn. 329. 

Me.—Conroy v. Reid, 168 A. 215, 132 
Me. 162. 

N.H.~Hackett v. Boston & M. R. R, 
6 A.2d 13 9, 89 N.H. 514. 

N.J.—Muradian v. Paganessi, 130 A. 

537, 3 N.J.Misc, 1042. 

N.T.—Steenberg v. Lewis, 223 N.Y.S. 

444, 221 App.Eiv. 808. 

Vt.—^Allen v. Moore, 199 A. 257, 109 
Vt. 405. 

17 C.J. p 1351 note 8. 

As ground for argument in appel¬ 
late court 

N.J.—Muradian v. Paganessi, 128 A. 

158, 3 N.J.Misc. 320. 

Inadequate award as ground for in¬ 
terference by appellate court see 
the C.J.S. title Appeal and Hrror 
§ 1652. 

25. N.H.—Hackett v. Boston & M. 
R. R., 6 A.2d 139, 89 N.H. 514. 

Increases justified or proper 

(1) $6,400 to $11,400.—Olson v. 
King County, 62 P.2d 719, 188 Wash. 
334. 

(2) $4,000 to $8,000,—^Manceaux v. 


Hunter Canal Co., 86 So. 665, 148 La. 
93. 

(3) $3,000 to $5,000.—Holland v. 
Gross, La.App., 195 So. 843. 

(4) $2,500 to $7,000.—^Pierre v. 
Powell Box Co., 77 So. 943, 142 La. 
998. 

(5) $1,750 to $2,000.—McNeil v. 
Boagni, La.App., 153 So. 352. 

(6) $1,500 to $11,500.—Pearson v. 
Picht, 52 P.2d 314, 184 W^h. 607. 

(7) $1,200 to $2,640, with interest. 
—Skidmore v. City of Seattle, 244 P. 
545, 138 Wash. 340. 

Allowances to widow increased 

(1) $13,500 to $15,000.—^Drowne v. 
Great Lakes Transit Corporation, C. 
C.A,N.T., 5 P.2d 68, modifying, D.C., 
1 F.2d 339. 

(2) $7,000 to $10,000.—Watkins v. 
Jahncke Dry Docks, 125 So. 469, 12 
La.App. 350. 

(3) $5,000 to $6,500.—Davidson v. 
American Drug Stores, La.App., 
175 So. 157. 

(4) $2,500 to $4,000.—^Dupuy v. 
Godchaux Sugars, La.App., 184 So. 
730. 

(5) $1,500 to $3,500.—Freibert v. 
Sewerage and Water Board of New 
Orleans, La.App., .159 So. 767. 

26. Awards held inadequate 

(1) $5,000.—^Riley v. Tsagarakis, 
165 A. 780, 53 R.I. 261. 

(2) $3,000. 

N.H.—Hackett v. Boston & M. R. R., 
6 A.2d 139, 89 N.H. 514. 

N.J.—Grollemund v. Adler, 140 A. 18, 
6 N.J.Misc. 115. 

(3) $2,000. 

Miss.—Belzoni Hardwood Co. v. Cin- 
- quimani, 102 So. 470, 137 Miss. 
72. 

N.J,—Tentzer v, Widra, 152 A. 449, 
S N.J.Misc. 920. 

(4) $1,800.—Schacht v. Quick, 190 
N.W. 87, 178 Wis. 330, 25 A.L.R. 
130. 

(5) $1,500.—^Belzoni Hardwood 

Lumber Co. v. Langford, 89 So. 919, 
127 Miss. 234, 18 A.L.R. 1406. 

(6) $1,200.—Conroy v. Reid, 168 A. 
215, 132 Me. 162. 
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( 7 ) $ 1 , 000 . 

Conn.—Reynolds v. Maisto, 155 A 
504, 113 Conn. 405. 

Mich.—Zielinski v. Harris, 286 N.W. 
664, 289 Mich. 381. 

Utah.—Chatelain v. Thackeray, 100 
P.2d 191. 

17 C.J. p 1351 note 10 [c]. 

(8) $500. 

Ill.—Behrns v. Roth, 204 Ill.App. 
328. 

Miss.—Gibson v. A. T. Wineman & 
Sons, 106 So. 82 6, 141 Miss. 573. 
Wash.—^Danielson v. Carstens Pack¬ 
ing Co., 197 P. 617, 115 Wash. 
516. 

(9) $250.—^Herzberg v. White, 66 
P.2d 253, 49 Ariz. 313. 

(10) $50.—Huff V. Bear Creek Mill 
Co., 77 So, 306, 116 Miss. 509—17 
C.J. p 1851 note 10 If]- 

(11) Six cents.—Harris v. John¬ 
son, 142 A 647, 6 N.J.Misc. 700—17 
C.J. p 1351 note 10 Eh]. 

(12) Other awards held inadequate 
see 17 C.J. p 1351 note 10. 

27. Awards held not inadequate gea- 
erally 

(1) $15,000.—^Leitz v. Rosenthal, 
La.App., 166 So. 651. 

(2) $5,000. 

Miss.—Gulf, M. .& N. R. Co. v. Wood, 

146 So. 298, 164 Miss. 765, motion 
sustained for stay of execution 

147 So. 652, and certiorari denied 
53 S.Ct. 791, 289 U.S. 759, 77 L.Ed. 
1502. 

Mo.—Philippi V. New York, C. & St. 
L. R. Co., App., 136 S.W.2d 339. 

(3) $4,000.—Churchill v. Texas & 
Pac. Ry. Co., 92 So. 314, 151 La. 726— 
Santos V. Duvic, 133 So. 399, 16 La. 
App. 105—^Young v. City of New Or¬ 
leans, 129 So^ 247, 14 La.App. 306. 

(4) $3,500.—Young v. Broussard, 
La.Ap^., 189 So. 477—17 C.J. p 1351 
not© 11 [a]. 

(5) $3,000.—Grantham v. Smith, 

132 So. 805, 18 La.App. 519, rehearing 
denied 134 So. 263, reversed, on other 
grounds Lorance v. Smith, 138 So. 
871, 173 La. 883, which reversed 

Grantham v. Smith, 132 So. 810, 18 
La.App. 519. 

(6) $1,000.—^Hartsell v. Harris, 178 
S.E. 120, 207 N.C. 870—17 C.J. P 1351 

1 note 11 [c]. 
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the facts and circumstances of the particular case. 

§ 118. Presumptions and Burden of Proof as 
to Damages 

Generally the plaintiff has the burden of proving 
pecuniary loss and the extent thereof; but such loss Is 
presumed where the claimant was legally entitled to the 
services or support of the deceased. 

Generally, except as is hereinafter noted, the 
rules with reference to presumptions and burden of 
proof as to damages, considered in Damages § 144, 


are applicable in actions for causing death.28 Plain¬ 
tiff has the burd-en of proving pecuniary loss,29 of 
proving decedent's conscious pain and suffering 
where he seeks to recover damages therefor,30 and 
of showing sufficient facts from which the extent 
of the damage may be determined but a pre¬ 
sumption of pecuniary loss exists in favor of one 
legally entitled to service or support from one killed 
by the wrongful or negligent act of another.32 
Where the relation of husband and wife, or of par¬ 
ent and ihinor child, exists, the law generally pre- 


(7) $930.—^Holland v. Gross, La. 
Apn., 195 So. 837. 

(8> $500.—CunifCe’s Ex'x v. John¬ 
son, 132 S.W.2d 47, 279 Ky. 663— 
Wilkins v. Hopkins, 128 S.W.2d 772, 
278 Ky. 280. 

Allowances for inental and physical 
suffering* of deceased not inade¬ 
quate 

(1) $3,200.—Shamhurg v. Thomp- 
son^ La.App., 186 So. 616. 

(2) $3,000.—^Norton v. Crescent 
Olty Ice Mfg. Co., 150 So. 855, 178 
La. 135, annulling, App., 146 So. 753, 
rehearing denied 147 So. 385, first 
case—Holland v. Gross, La App., 195 
So. 843. 

(3) $750.—Warrichaiet v. Stand¬ 
ard Oil Co., 252 N.W. 187, 213 Wis. 
619. 

(4) $716.—City of . Lumberton v, 
Schrader, 168 So. 77, 176 Miss. 272. 

Allowances for death of minor not 
inadequate 

(1) $5,000.—Ford v. Brewer, La 
App., 186 So. 905, 

(2) $4,000.—Frazier v. Louisiana 
& N. W. R. Co., 2 LaApp. 177. 

(3) $3,000.—Edwards v. Texas & 
P. Ry. Co., App., 185 So. Ill, rehear¬ 
ing denied 186 So. 367. 

(4) $2,500. 

Ark.—Morel v. Lee, S3 S.W.2d 1110, 
182 Ark. 985. 

La.—Llorens v. McCann, 175 So. 442, 
187 La. 642, reversing, App., 171 
So. 481—^Kaough v. Hadley, App., 
165 So, 753. 

(5) $1,710.—Voelkel v. Bennet, D. 

C.Pa., 31 F.Supp. 506, i 

(6) $1,000.—^American Ry, Ex¬ 
press Co. V. Crabtree, C.C.A.Ky., 
271 F. 287. 

(7) $500.—Foglia v. Pittsburgh 
Transp. ,Co., 179 A. 871, 119 Pa 
Super. 94. 

(8) Other allowances for death of 
minor not inadequate see 17 C.J. p 
1351 note 11 [d]-[f]. 

Allowances to surviving- spouse not 

inadequate 

<1) $9,500.—Maddox v. Pattison, 
LaApp., 186 So, 894. 

(2) $8,604.^—Bradley v. Shreve¬ 
port Gas, Electric Light & Power 
Co., 76 So. 230, 142 La. 49. 


(3) $7,500.—Shaffer v. Southern 
Bell Telephone & Telegraph Co., 165 
So. 651, 184 La. 158, annulling, App., 
160 So. 439. 

(4) $6,500. 

La.—Pizzitola v. Letellier Transfer 
Co., App., 167 So. 158. 

H.Y.—Oddo V. Paterson Bridge Co., 
220 N.Y.S. 217, 219 App.Div. 518. 

(5) $5,000.—Coon v. Monroe Scrap 
I Material Co., LaApp., 191 So. 607. 

(6) $4,000. 

La,—Quintano v. Ibos, 128 So. 186, 
14 La.App. 73. 

Wis.—Sharp v. Milwaukee Electric 
Ry, & Light Co., 187 N.W. 198, 176 
Wis. 340. 

(7) $500.—Russell v. Tagliala- 
vore, LaApp., 153 So. 44, conforming 
to Russell V. Taglialvore, 152 So. 
540, 178 La. 840. 

Allowances to surviving spouse and 
children not inadequate 

(1) $25.000.—Slavin v. State, 291 
N.Y.S. 721, 249 App.Div. 72. 

(2) $17,500.—In re Nelson, 5 N.Y. 
S.2d 398, 168 Misc. 161. 

(3) $15,000.—Gray v. Foundation 
Co., 91 So. 527, 151 La. 7. 

(4) $5,000.—Spataro v. State, 3 
N.Y.S.2d 737, 166 Misc. 418. 
Allowances to surviving parents not 

inadequate 

(1) $6,161.50,—Richie v. Natchi¬ 
toches Oil Mill, La,App., 178 So. 752. 

(2) $5,040.—Thibodaux v. Culotta, 
La.App., 192 So. 712. 

(3) $5,000.—Ford v. Brewer, La 
App., 186 So. 905—Simmons v. 
Doullut & Bwin, La.App., 145 So. 708, 
rehearing denied 146 So. 772. 

(4) $3,239.08.—The Culberson, C. 
C.A.N.J., 01 F.2d 194. 

(5) $2,800.—The City of Rome, D. 
C.N.Y., 48 F.2d 333. 

(6) $2,500.—Llorens v. McCann, 
175 So. 442, 187 La. 642, reversing, 
App., 171 So. 481—^Williams v. 
Brown, LaApp., 181 So, 679. 

(7) Other awards held not inade¬ 
quate see 17 C.J. p 1351 note 11. 

28. Pa.—Tomlinson v. Northwestern 

Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 
Defendant had burden of proof on 
issue regarding length of time sand¬ 
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blaster’s life had been shortened be¬ 
cause of his exposure during period 
as to which recovery was not barred 
by statute of limitations.—Pieczonka 
v. Pullman Co., C.C.A.N.Y,, 102 P.2d 
432. 

29. Ark.—Crawford v. Center, 100 
S.W.2d 83, 193 Ark. 287. 

Cal.—Cossi V. Southern Pac. Co., 293 
P. 663, 110 Cal.App. 110. 

Ky.—Yeron's Adm’r v. Veron, 14 S. 

W.2d 185, 228 Ky. 56. 

N.Y.—Dimitroff v. State, 13 N.Y.S. 

2d 458, 171 Misc. 635. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 130 Okl. 
171, 59 A.L.R. 743. 

30. Ark.—St. Louis Southwestern 
Ry. Co. V. Braswell, 127 S.W.2d 
637, 198 Ark. 143. 

Mass.—Melnick v. Perwak, 4 N.E.2d 
329, 295 Mass. 512—Allicia v. Bos¬ 
ton, R. B. & L. R. Co., 2 N.E.2d 
457, 294 Mass. 488—Royal Indem¬ 
nity Co. V. Pittsfield Electric Co., 
199 N.E. 69, 293 Mass. 4—Hicks 
V. H. B. Church Truck Service Co., 
156 N.E. 254, 259 Mass. 272—Bat- 
tany v. Wall, 122 N.E. 168, 232 
Mass. 138—Puller v. Andrew, 119 
N.E. 694, 230 Mass. 139. 

Miss.—Avery v. Collins, 157 So. 695, 
171 Miss. 636, motion overruled 
158 So. 552, 171 Miss. 636. 

31. U.S.—Sabine Towing Co. v. 

Brennan, C.C.A.Tex., 85 P.2d 478, 
certiorari denied in part Brennan 
V. Sabine Towing Co., 57 S.Ct. 
191, 299 U.S. 599, 81 L.Ed. 441, re¬ 
hearing denied 57 S.Ct. 234, 299 U. 
S. 624, 81 L.Ed. 459—Van Beeck 

V. Sabine Towing Co., C.C.A.Tex., 
85 P.2d 478, certiorari granted in 
part 57 S.Ct 191, 299 U.S. 535, 81 
L.Ed. 394, reversed on other 
grounds, 67 S.Ct 452, 300 U.S. 
342, 81 L.Ed. 685. 

Hawaii.—^Wada v. Associated Oil Co., 
27 Hawaii 671. 

Mich.—Anderson v. Lavelle, 280 N. 

W. 729, 285 Mich. 194. 

Pa.—Tomlinson v. Northwestern 

Electric Service Co. of Pennsyl¬ 
vania, 151 A. 680, 301 Pa. 72. 

32. Neb.—Killion v. Dinklage, 236 
N.W. 757, 121 Neb. 322. 
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sumes a pecuniary loss to the survivor from the 
fact of death so that proof thereof is not required, 
unless he has in some way forfeited his claim, ^4 al. 
though the amount depends on the proof.^s On the 
other hand, where there is no legal obligation rest¬ 
ing on deceased to contribute to particular next of 
kin, damages will not be presumed but must be 
affirmatively proved.36 There is no presumption 
that collateral relations of a deceased sustained pe¬ 
cuniary loss by reason of his death.S'^ 

In some jurisdictions it has been held that the 
law presumes damages to have resulted to adult 
children from the death of the parents, and also 
that actual damages are presumed in favor of par¬ 


ents from the death of their adult child but iti 
others adult children cannot recover damages by 
reason of their father’s wrongful death unless ac¬ 
tual damages are shown to have resulted there¬ 
from,'^^ and there is no presumption that a parent 
sustains pecuniary loss from the death of an adult 
child.41 

In addition to the above, other presumptions or 
inferences may be indulged which bear on the dam¬ 
ages in actions of this character.^^ Thus it is pre¬ 
sumed that the benefit of parents from their child 
would continue during the survivorship of one dr 
both parents but, in the absence of evidence to 
the contrary, it will also be presumed that the con- 


33. Ark.—Interurban Ry. Co. v. 
Trainer, 233 S.W. 816, 150 Ark. 
19. 

Ill.—^Wilcox V. BK;rd, 162 N.E. 170, 
330 Ill. 571—Stafford v. Rubens, 
3 N.E. 568, 115 Ill. 196—Chica¬ 
go V. Hesing, 83 Ill. 204, 25 Am. 

R. 3^8—Delohery v. Quinlan, 210 
Ill.App. 321—Holliday v. O’Gara 
Coal Co., 203 Ill.App. 89. 

Ind.—Davis v. U. S. Nat. Bank of 
Indiana Harbor at East Chicago, 
186 N.E. 339, 98 Ind.App, 580. 
Me.—Carrier v, Bornstein, 1 A.2d 
219, 136 Me, 1. 

Mo.—Steinmetz v. Saathoff, App., 84 

S. ‘W.2d 434—Byram v. East St. 
Louis Ry. Co., App., 39 S.W.2d 
376—Samohoviec v. American 
Mfg. Co., App., 218 S.W. 684— 
O’Hara v. Lamb Const. Co., 206 S. 
W. 253, 200 Mo.App. 292. 

N.Y,—In re De Martino’s Estate, 
255 N.Y.S. 650, 142 Misc. 785. 
Ohio.—Martin v. Pennsylvania R. 
Co., 9 N.E.2d 302, 55 Ohio App. 
205. 

OkL—Belford v. Allen, 80 P.2d 671, 
183 Okl. 256—Tackett v. Tackett, 
50 P.2d 293, 174 Okl. 51—Mis- 

souri-Kansas-Texas R. Co. v. Can¬ 
ada, 265 P. 1045, 130 Okl. 171, 69 
A.L.R. 743. 

Pa.—Gay do s v. Domabyl, 152 A. 549, 
301 Pa. 523. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E. 97, 186 S.C. 402— 
Gilliam v. Southern Ry. Co., 93 S. 
E. 865, 108 S.C. 195. 

Tenn.—Tennessee Cent. Ry. Co, v. 
Dial, 65 S.W.2d 610, 615, 16 Tenn. 
App. 646, quoting Ckirpus Juris. 
Tex.—Guitar v. Wheeler, Civ.App., 
36 S.W.2d 325, error dismissed. 
Vt.—Woodcock’s Adm'r v. Ha*llock, 
127 A. 380, 98 Vt. 284. 

17 C.J. p 1352 note 16. 

In an action by minor to recover 
damages suffered by the death of a 
parent, the reciprocal rights in the 
parent and child to support and to 
receive earnings, raise a presump¬ 
tion of family relation and pecun¬ 
iary loss, and that presumption pre¬ 


vails unless rebutted, but in an ac¬ 
tion by an adult child to recover 
for loss suffered by the death of a 
parent, the burden is on the plaintiff 
to affirmatively prove direct pecun¬ 
iary loss.—Clark v. Rumsey, 28 Del. 
Co., Pa., 181. 

In an action for death of minor 
son, the probability and expectancy 
of a contribution by him to his 
mother's support may be inferred by 
the jury from the relationship and 
from the legal duty of a child to 
support a parent.—Bottum v. Ka- 
men, 180 N.W. 948, 43 S.D. 498. 

34. Vt.—^Woodcock’s Adm'r v. Hal- 
lock, 127 A. 380, 98 Vt. 284. 

Where father renounced Ms re¬ 
sponsibility and denied Ms obliga¬ 
tion to provide for his minor chil¬ 
dren after divorce, in suing for his 
death they were required to prove 
reasonable expectancy of support 
and maintenance from him, to afford 
measure of damages.—^Woods v. At¬ 
lantic Coast Line R. Co., 130 So. 
601, 100 Fla. 909. 

Emancipation 

In action for death of minor twen¬ 
ty years of age, where complaint 
alleged that more than a year be¬ 
fore his death deceased was eman¬ 
cipated, burden of proof to estab¬ 
lish that decedent was emancipated 
was upon plaintiff. Whether de¬ 
ceased would probably have con¬ 
tinued throughout his life to con¬ 
tribute to his parents and brothers 
and sisters was for jury, and court 
erred in charging that ‘Tt may he 
presumed that his contribution to 
their support, if you find such to 
exist, would continue throughout 
his life,” etc.; there being no such 
presumption.—Pennsylvania Co. v. 
Clark, 133 N.E. 588, 191 Ind. 470, 
transferred, see, App., 128 N.E. 629. 

35. Ind.—^Davis v. U. S. Nat. Bank 
of Indiana Harbor at East Chica¬ 
go, 186 N.E. 339, 98 Ind.App. 580. 

Qkl.—Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 130 Okl. 171, 
59 A.L.R. 743. 


36. Fla.—W. B. Harbeson Lumber 
Co. V. Anderson, 136 So. 557, 102 
Fla. 731. 

Ind.—Hines v. Nichols, 130 N.E. 140, 
76 Ind.App. 445. 

N.Y.—In re Uravic's Estate, 255 N. 

T.S. 638, 142 Misc. 775. 

37. Ill.—Holliday v. O’Gara Coal 
Co., 203 Ill.App. 89. 

Ohio.—Martin v. Pennsylvania R. 
Co., 9 N.E.2d 302, 55 Ohio App. 
205. 

Okl.—Missouri-Kansas-Texas R. Co. 
V. Canada, 265 P. 1045, 130 Okl, 
171, 59 A.L.R. 743. 

17 C.J. p 1352 note 21. 

38. Ill.—Rautman v. Chicago Cons. 
Tract. Co., 156 Ill.App. 457—Cleve¬ 
land, etc., R. Co. V. Bukeman, 130 
Ill.App. 105. 

Under Illinois statute pecuniary 
loss to adult child from mother’s 
wrongful death is presumed.—By¬ 
ram V. East St. Louis Ry. Co., Mo. 
App., 39 S.W.2d 376. 

39. Ill.—Smiley v. East St. Louis, 
etc., R. Co., 169 Ill.App. 29, af¬ 
firmed 100 N.E. 157, 256 Ill. 482. 

17 C.J. p 1352 note 18. 

40. Okl.—Belford v. Allen, SO P.2d 
671, 183 Okl. 256—Missouri-Kan¬ 
sas-Texas R. Co. V. Canada, 265 
P. 1045, 130 Okl. i71, 59 A.L.R. 
743. 

Tex.—South Texas Coaches v. East- 
land, Civ.App., 101 S.W.2d 878, 
error dismissed—Baker v. Adkins, 
Civ.App., 278 S.W. 272—-Interna- 
ational, etc., R. Co, v. DeBajli- 
gethy, 28 S.W. 829, 9 Tex.Civ.App. 
108. 

41. Pa.—Gaydos v. Domabyl, 152 A. 
549, 301 Pa- 523. 

17 C.J. p 1352 note 20. 

48. Present dependency 

Proof that deceased’s next of kin 
were dependent when last seen 
might afford rebuttable inference of 
present dependency.—^Fini v. Perry, 
164 N.E. 358, 119 Ohio St, 367. 

I 43. Cal.—Parsons v. Easton, 195 P. 
1 419, 184 Cal. 764. 
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tributions of a minor to his parents' support would 
cease after he attained his majority, a,nd the ex¬ 
pectancy of life of the parent is presumed to be 
shorter than that of the child, so there can be no 
recovery for prospective earning's of the child in 
the absence of proof as to the age, health, and con¬ 
stitution of the parent.^ ^ It will be presumed that 
deceased supported his wife and children,and 
that he had an earning capacity, where he was a 
person of ordinary physical and mental ability.'^'^ 
In actions of this character, the judge as well as the 
jury is presumed to know the value of such servic¬ 
es as care, assistance, and attention given by one 
to another.'^s 

Under the Federal Employers^ Liability Act there 
is a rebuttable^^ presumption that the surviving 
widow and minor children whom the decedent was 
legally obligated to support, suffered pecuniary in¬ 
jury by reason of his death,and damages to his 
estate will also be presumed but as to the other 

44. Tex.—Patterson v. 

Civ.App., 225 S.W. 89. 

It was XLot to 'be presumed that 

parents could have expected much 
further help from son in way of 
support where he was almost of 
age.—Edwards v. Texas & P. Ry. 

Co., La.App., 185 So. Ill, rehearing 
denied 186 So. 367. 

45. Miss.—Mississippi Oil Co. v. 

Smith, 48 So. 735, 95 Miss. 528. 

46. U.S.—The City of Rome, D.C, 

N.Y., 48 P.2d 333. 

Cal-—Shebley v. Peters, 200 P. 364, 

63 Cal.App. 288. 

47. R.I.—Zannelle v. Pettine, 155 A. 

236, 51 R.I. 359. 

48. Mo.—Jenkins v. 

Co„ 107 S.W.2d 204, 232 Mo.App. 

438, certiorari denied Wabash R. 

Co. V. Jenkins, 58 S.Ct. 139, 302 

, U.S. 737,^ 82 L.Ed. 570. 

49. ISr.T. —In re Uravic’s Estate, 255 

N. Y.S. 638, 142 Misc. 775. 

50. TJ.S.—The Erie Lighter 108, E. 

O. N.J., 250 P. 490. 

Iowa.—^McCoullough v. Chicago, etc., 

R. Co., 142 N-.W. 67, 160 Iowa 524, 

47 L.R.A-.N'.S., 23. 

ISr.T. —In re Uravic’s Estate, 255 N. 

Y.S. 638, 142 Misc. 775. 

51. Iowa.—McCoullough v- Chicago, 
etc., R. Co., 142 N.w. 67, 160 Iowa 

; 524, 47 L.RA.,N.S., 23. 

52. Iowa.—McCoullough v. Chicago, 
etc., R. Co., supra. 

Adult child 

When a child reaches its majority, 
parent's legal duty to support it 
ceases, and, in absence of proof, it 
cannot be presumed that such sup¬ 
port will be continued so as to jus- 
,tify recovery under the Federal Em¬ 
ployers' Liability Act for loss there- 


class of beneficiaries it is necessary to show their 
pecuniary loss,^^ although the presumption of nom¬ 
inal damages obtains in favor of the parents.53 

§ 119. Admissibility of Evidence as to Dam¬ 
ages 

Generally the evidence as to damages is permitted 
to take a wide range in death actions. 

Since the elements entering into the value of a 
life are so various, where the statute allows such pe¬ 
cuniary damages as the designated beneficiaries have 
suffered by the loss of the person killed, it is usual 
to permit the evidence to take a wide range.54 In 
addition to the matters considered in the following 
sections, evidence is admissible to show the ex¬ 
pectancy of aid from deceased55 and contributions 
by deceased to his beneficiaries,56 although they are 
adults and married.5'^ The degree of relationship 
between deceased and the beneficiaries may be 

Boyle V. Bornholtz, 275 N.W. 479, 
224 Iowa 90. 

(2) Proof of the present value of 
money payable at a future time.— 
Boggs V. Jewell Tea Co., 109 A. 666, 
266 Pa. 428. 

(3) Evidence that decedent's 
daughter was preparing to go to 
college.—^Kirkland v. Southern Ry. 
Co., 121 S.E. 594, 128 S.C. 47, cer¬ 
tiorari denied Southern R. Co. v. 
Kirkland, 44 S.Ct. 453, 264 U.S. 594, 
68 L.Ed. 866. 

(4) Evidence of failure of the 
trainmen to give proper signals for 
highway crossing.—Mishoe v. Atlan¬ 
tic Coast Line R. Co., 197 S.E. 97, 
186 S.C. 402. 

(5) Testimony concerning father’s 
occupation, in action for death of 
son.—McDowell v. Interstate Oil Co., 
237 N.W. 456. 212 Iowa 1314. 

In South Carolina, although in a 
death action it is not essential to a 
recovery of damages that there 
should be a pecuniary loss sustained 
by those for whose benefit the ac¬ 
tion is brought, such loss may be 
proved as an element of damages.— 
Mishoe v. Atlantic Coast Line R. 
Co., 197 S.E. 97, 186 S.C. 402. 

55. Ark.—Crawford v. Center, 100 
S.W.2d 83, 193 Ark. 287. 

Tex,—Gulf, C. & S. F. Ry. Co. v. 
Hicks, Civ.App., 202 SW. 778. 

56. Ala.—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223 Ala. 626, 
certiorari granted 52 S.Ct 496, 286 
U.S. 535, 76 L,Ed. 1275, certiorari 
dismissed 53 S.Ct 94, 287 U.S- ^69, 
77 L.Ed. 501. 

57. N.J.—Lombardi v, Yuljnsky, 119 
A. 873, 98 N.J.Law 332-^Kieyitt v. 
Cannato,. 145 A. 225, 7 N.J.Misc. 
271. 


Williams, ^ of through the parent’s death.—■ 
Hines v. Walker, Tex.Civ.App., 225 
S.W. S37, error refused. 

53. Iowa.—McCoullough v. Chicago, 

etc., R, Co.. 142 N.W. 67, 160 

Iowa 524, 47 L.R.A.,N.S., 23. 

54. N.Y.—Hill V. Erie R. Co., 232 
N.Y.S. 66, 225 App.Div. 19. 

Tex.—McMillion v. Wilkinson, Civ. 
App., 135 S.W.2d 231, error dis¬ 
missed, judgment correct—Davis 
v. Hill, Civ.App., 291 S.W. 681, 
684, affirmed. Com.App., 298 S.W. 
526, citing Corpus Juris. 

17 C.J. p 1352 note 27, p 1353 note 
27. 

Under Federal Employers* Liability 

Wabash Ry. ] Act 

(1) All facts bearing on claim¬ 
ant’s dependency and loss until mo¬ 
ment of compensation award are 
relevant in deciding extent of loss. 
—In re Uravic’s Estate, 255 N.Y.S. 
638, 142 Misc. 775. 

(2) It may be shown from rela¬ 
tion, circumstances, and relative 
condition of deceased and his wid¬ 
ow and child that no actual pecun¬ 
iary loss resulted.—Gilliam v. South¬ 
ern Ry. Co., 93 S.E. 865, 108 S.C. 
195. 

(3) Evidence of rate of interest 
on safe securities and cost of an¬ 
nuities at such rate of interest is 
admissible.—Gulf, , C. & S. P. Ry. 
Co. V. Moser, Tex.Civ.App., 277 S. 
W. 722, set aside to conform to 
mandate 4 S.W.2d 1118. Certiorari 
granted 46 S.Ct. 489, 271 U.S. 655, 
70 L.Ed- 1135, reversed on other 
grounds 48 S.Ct. 49, 275 U.S. 133, 
72 L.Ed. 200. 

Evidence as to particular matters 
held admissible 

(1) Evidence indicating malice.— 
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shown,5s and evidence is admissible to show that 
the parties by, or in whose behalf, suit is brought 
are,^® or are not,®^ beneficiaries within the provi¬ 
sions of the statute under which suit is brought. 
Evidence of funeral expenses is usually admissi¬ 
ble,®^ unless plaintiffs are under no obligation to 
pay them.®^ 

On the other hand, where under the statute re¬ 
covery is limited to pecuniary loss, evidence as to 
damages should be confined exclusively to that 
loss.®3 In an action for death caused by unlawful 
homicide, evidence of defendant's general reputa¬ 
tion as an honorable, peaceable, and law-abiding 
citizen is inadmissible.®^ Where the statute giving 
the right of action is not compensatory but puni¬ 
tive in its nature, evidence to show pecuniary loss 
is not admissible.®® 

.Exemplary and punitive damages. Where re¬ 
covery of exemplary or punitive damages is al¬ 
lowed, as indicated above in § 97, material evidence 
as to factors essential to the recovery of such dam¬ 
ages, is admissible.®® 

Mental and physical suffering of deceased. 
Where the pain and suffering of deceased are an 


element of damage under the rules considered in § 
106, evidence bearing on this subject is admissi- 
ble.®'< The nature of the injury inflicted may be 
given in evidence as bearing on the extent and 
character of the suffering;®^ but, when this ele¬ 
ment of damage cannot be considered, testimony as 
to the nature of the injury is incompetent,®^ al¬ 
though it seems that the admission of such testi¬ 
mony may not be harmful when the court specifi¬ 
cally charges the jury that nothing can be allowed 
for the pain and suffering endured by deceased, nor 
for the grief of his relatives.'^® 

Mental suffering of beneficiaries. In jurisdic¬ 
tions wherein mental suffering of beneficiaries is 
considered to be an element or measure of damag¬ 
es, as shown in § 107, evidence bearing on this sub¬ 
ject is admissible.'^ 1 

§ 120. - Life Expectancy of Deceased 

Evidence as to the life expectancy of the deceased 
is generally admissible as showing pecuniary loss. 

Generally, in actions for causing death, evidence 
as to the probable duration of decedent's life is ad¬ 
missible as showing damages.'^^ Evidence is admis- 


58. N.T.—Houghkirk v. Delaware, 
etc., Canal Co., 92 N.T. 219, 44 
Am.R. 370, reversing 28 Hun 407 
—Wethers v. New York Cent. R. 
Co:, 199 N.Y.S. 875, 120 Misc. 830, 
affirmed 201 N.Y.S. 967, 207 App. 
Div. 810. 

5&. Tenn.—Freeman v. Illinois 
Cent. R. Co., 64 S.W. 1, 107 Tenn. 
340. 

17 C.J. p 1365 note 55. 

60. Mich.—Philip v. Heraty, 97 N.W. 
963, 100 N.W. 186, 135 Mich. 446. 

17 C.J. p 1365 note 66. ' 

61. Iowa.—Remington v. Machamer, 
186 N.W. 32, 192 Iowa 1098. 

Mich.—Edgerton v. Lynch, 238 N.W. 

322, 255 Mich. 456. 

Mo.—Cervillo v. Manhattan Oil Co., 
49 S.W.2d 183, 226 Mo.App. 1090. 
N.H.—McCarthy v. Souther, 137 A. 
445, 83 N.H. 29. 

62. Mo.—^Miller v. Williams, 76 S.W. 
2d 355, 

63. Ill.—Wilcox V. Bierd, 162 N.E. 
170, 330 Ill. 671. 

17 C.J. p 1352 note 27 M-Cm], [o], 
[p3. 

Evidence as to particular matters 
held inadmissible 

(1) Evidence of increase in ex¬ 
penses after deceased's death was 
not admissible to measure support 
lost, where plaintiff's evidence shpw- 
ed that expenses previous to de¬ 
ceased’s death could not be met out 
of his earnings.—Sipes v. Michigan 
Cent. R. Co., 204 N.W. 84, 231 Mich. 
404. 


(2) Evidence of deceased’s indebt¬ 
edness.—McCullough V. W. H. Pow¬ 
ell Lumber Co., 216 S.W. 803, 205 
Mo.App. 15. 

(3) Record of compromised suit 
between plaintiff and next of kin of 
deceased.—Ramsey v. Carolina-Ten- 
nessee Power Co., 143 S.E. 861, 195 
N.C. 788. 

(4) Whether, if the boy had lived, 
father would have allowed him to 
go to the university.—Corum v. 
Blomauist, 209 P. 765, 121 Wash. 
499. 

(5) Evidence that beneficiaries 
named in petition would inherit prop¬ 
erty from deceased.—^Miller v. Wil¬ 
liams, Mo., 76 S.W.2d 355. 

64. Mo.—Vawter v. Hultz, 20 S.W. 
689, 112 Mo. 633. 

65. Ala.—^Louisville, etc., R. Co. v. 
Tegner, 28 So. 510, 125 Ala. 593. 

Colo,—Denver, etc., R. Co. v. Freder¬ 
ic, 140 P. 463, 57 Colo. 90. 

17 C.J. p 1353 note 38. 

66 . Tex.—South Texas Coaches v. 
Eastland, Civ.App., 101 S.W.2d 878, 
error dismissed. 

Jury cannot consider any other 
verdict rendered against .defendant 
for same accident in assessing puni¬ 
tive damages under homicide stat¬ 
ute.—Southern Ry. Co. v. Sherrill, 
Sup., 167 So. 731, 232 Ala. 184. 

67. Ala.—^Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223 Ala. 626, 
certiorari granted 52 S.Ct. 496, 286 
tJ.S. 635, 76 L.Ed. 1275, certiorari 
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dismissed 53 S.Ct. 94, 287 XJ.S. 569, 
77 L.Ed. 501. 

68. tr.S. —^Wabash Screen Door v. 
Black, Tenn., 126 P. 721, 61 C.C.A. 
639. 

Cal.—Lange v. Schoettler, 47 P. 139, 
115 Cal. 388. ' 

17 C.J. p 1361 note 21. 

69. Ala.—Buckalew v. Tennessee 
Coal, etc., Co., 20 So. 606, 112 Ala. 
146. 

Ill.—Maney v. Chicago, etc., R. Co., 
49 Ill.App. 105. 

17 C.J. p 1361 note 22. 

70. U.S.—-St. Louis & S. F. R. Co. v. 
Hicks, Ark., 79 F. 262, 24 C.C.A. 
563. 

71. * Va.—R. F. Trant, Inc., v. Tipton, 
165 S.E. 404, 159 Ya, 355. 

Evidence held admissible 

In action for child’s death, evi¬ 
dence that accident happened during 
preparations for Christmas celebra¬ 
tion and that mother was extremely 
nervous after death of child, was 
competent on measure of mental an¬ 
guish.—R. F. Trant, Inc., v. Upton, 
supra. 

72. U.S.—Speich v. Cromley, C.C.A. 
Pa., 94 F.2d 543, affirming, D.C., 
Cromley v. Speich, 19 P.Supp. 857. 

Ala.—Mobile & O- R. Co. v. Williams, 
129 So. 60, 221 Ala. 402—Louisville 
& N. B, Co. V. Porter, 87 So. 288, 
205 Ala. 131. 

Mich.—^Nicholas v. Maxwell Motor 
Corporation, 213 N.W. 128, 237 
Mich. 612. 
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sible as to the previous health and physical condi¬ 
tion of the deceased, as bearing on his expectancy 
of life,'^^ notwithstanding the damages are given 
by way of penalty, where the amount is to be as¬ 
sessed by the jury;^^ but evidence is not admissi¬ 
ble under this rule where it is irrelevant as to the 
life expectancy of deceased and evidence as to 
the life expectancy of the deceased is inadmissible 
where under the statute it is not essential that the 
beneficiaries should have been dependent on de¬ 
ceased, or that they should have suffered any pecuni¬ 
ary loss by his death, the amount recoverable being 
the absolute property of the beneficiaries, or 
where the damages recoverable are entirely puni¬ 
tive, so that evidence tending to show pecuniary 
loss is incompetent.'^'^ 

Mortality tables. While it is not essential that 
decedent’s expectancy of life be proved by mortality 
tables, as is indicated infra § 129, it is very gener¬ 
ally held that standard mortality tables are admissi¬ 
ble in evidence to show the life expectancy^of de- 
ceased.'^S These tables are admissible regardless 


of decedent’s health,habits,or hazardous em¬ 
ployment,^^ although such facts may impair the 
probative effect of such tables as evidence.^2 
admission of the tables rests to some extent on the 
sound discretion of the trial court,and they 
should be excluded if, under the circumstances, they 
are unnecessary or would tend to confuse or mis¬ 
lead the jury,^^ as where the deceased was not with¬ 
in the class of persons for whom they were pre- 
pared.S^ Furthermore, tables of this character, to 
be admissible, must be of established repute, such 
as the Carlisle Tables,^® the Northampton Tables,^'^ 
the American Table of Mortality,^^ the American 
Experience Tables, the tables of Dr. Wiggles- 
worth,^^ or tables shown to be used by reputable 
insurance companies and those not shown to be 
accurate or of established repute upon the subject 
are not admissible.^^ 

Such tables may be proved by any standard work 
containing them. 23 

From what period calculated. The expectancy of 
life is always to be calculated from the time of de- 


Miss.—Murry Chrevrolet Co. v. Got¬ 
ten, 152 So. 657, 169 Miss. 521. 
N.J.—Marendino v. Spitz, 3 A.2d 601, 
121 N.J.Law 556. 

K.T.—-Hill V. Erie R. Co., 232 N.Y.S. 

66, 225 App.Div, 19. 

3SF.C.—Hancock v. Wilson, 189 S.R 
631, 211 N.C. 129. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Henson, 247 P. 92, 118 Okl. 
124. 

Pa.—Gaydos v. Domabyl, 152 A. 549, 
301 Pa. 523. 

17 C.J. p 1353 note 39. 

73. Cal.—Jones v. Southern Pac. Co., 
239 P. 429, 74 Cal.App. 10. 

Ill.—Hobbs V. Fairview Fluor Spar 
& Lead Co., 212 Ill.App. 190. 

Me.—Bowley v. Smith, 163 A. 539, 131, 
Me. 402. 

Mo.—Moore v. St. Louis & S. P. Ry. 

Co., App., 267 S.W. 945. 

N.J.—Leary v. West Jersey & S. R. 

Co., 146 A. 359, 1 N.J.Misc. 549. 
N.Y.-—Hill V. Brie R. Co., 232 N.Y.S. 

66, 225 App.Biv. 19. 

Ohio.—Greer v. Board of Com'rs of 
Knox County, 169 N.E. 709, 33 Ohio 
App. 539. 

17 C.J. p 1354 note 47. 

74. Mo.—Boyd v. Missouri Pac. R. 
Co., 155 S.W. 13, 249 Mo. 110, Ann. 
Cas.l914D 37. 

75. Fla.—International Shoe Co. v. 
Hewitt, 167 So. 7, 123 Fla. 587. 

76. S.C.—Trimmier v. Atlantic, etc., 

R. Co., 62 S.F. 209, 81 S.C. 203. 

77. Ala.—Smith, v. Birmingham R., 
etc., Co.. 41 So. 307, 147 Ala. 702. 

Construingr Alabama statute 

Ga.—Southern Ry. Co. v. Harper, 123 

S. E. 154, 32 Ga.App. 267. 


78. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass'n, 

D. C.N.Y., 17 F.Supp. 676. 

Ga.—Central of Georgia Ry. Co. v. 
Goens, 119 S.E. 669, 30 Ga.App. 
770. 

Mich.—Jenkins v. Canfield, 276 N.W. 

447, 282 Mich. 277. 

Mo.—McIntyre v. St. Louis & San 
Francisco Ry. Co, 227 S.W. 1047, 
286 Mo. 234, certiorari denied St. 
Louis-San Francisco R. Co. v. Mc¬ 
Intyre, 41 S.Ct. 376, 255 U.S. 673, 
65 L.Ed. 792. 

Pa.—Pasick v. Byerly, 200 A. 1, 331 
Pa. 85. 

17 aj. p 1355 note 51. 

79. Minn.—Paine v. Gamble Stores, 
279 N.W. 257, 202 Minn. 462, 116 
A.L.R. 407—^Albrecht v. Potthoff, 
257 N.W. 377, 192 Minn. 557, 96 A. 
L.R. 471. 

17 C:j. p 1355 note 62. 

80. Ind.—Deer v. Suckow Co., 110 
N.E. 700, 60 Ind.App. 277, 

81. Neb.—Broz v. Omaha Maternity, 
etc,, Hospital Assoc., 148 S.W. 575, 
96 Neb. 698, L.R.A.1915D 334. 

82. Ind.—Deer v. Suckow Co., 110 N. 

E. 700, 60 Ind.App. 277. 

Neb.—Broz v. Omaha Maternity, etc., 
Hospital Assoc., 148 S.W. 675, 96 
Neb. 648, L.B.A.1915D 334. 

83. Pa,—Pasick v. Byerly, 200 A. 1, 
331 Pa. 85. 

84. N.Y.—Dibble v. Whipple, 22 N. 
E.2d 358, 281 N.Y. 247, reversing 
4 N.Y.S.2d 243, 254 App.Div. 805, 
reargument denied In re Allen’s 
Estate, 7 N.Y.S.2d 97, 255 App. 
Div. 737. 


85. Mich.—Morse v. Detroit, etc., R. 
Co., 133 N.W. 935, 168 Mich, 99. 

Miss.—Mississippi Oil Co. v. Smith, 
48 So. 735, 95 Miss. 628. 

17 C.J. p 1356 note 56. 

86. Mont.—^Autio v. Miller, 11 P.2d 
1039, 1044, 92 Mont. 150, quoting 
Corpus Juris. 

Pa.—Follmer v. Shamokin & E. E. R. 
Co., 5 Pa.Dist. & Co. 783, 7 North- 
umb.L.J. 7. 

17 C.J. p 1356 note 57 

87. Ga.—Georgia R., etc., Co. v. 
Oaks, 52 Ga. 410. 

N.Y.—Sauter v. New York, etc., R. 
Co., 66 N.Y. 50, affirming 6 Hun 
446. 

88. Mo.—Collins V. Star Paper Mill 

Co., 127 S.W. 641, 143 Mo.App. 

333. 

S.D.—Whaley v. Vidal, 132 N.W. 248, 
27 S.D. 642. 

89. Mo.—Gill V. Baltimore & 0. R* 
Co., 259 S.W. 93, 302 Mo. 317, cer¬ 
tiorari denied Baltimore & O. R. 
Co. V. Gill, 44 S.Ct. 636, 265 U.S. 
592, 68 L.Ed. 1196. 

90. Ill.—Calvert v. Springfield Elec¬ 
tric Light, etc., Co., 83 N.E. 184, 
231 Ill. 290, 14 L.R.A.,N.S., 782, 
12 Ann.Cas. 423. 

91. Tenn.—Mississippi, etc., R. Co. 
V. Ayres, 16 Lea 725. 

17 C.J. p 1356 note 62. 

92. Tex.—Galveston, etc., R. Co. v 
Ari^pe, 17 S.W. 17, 81 Tex. 517 
523. 

17 C.J. p 1356 note 61. 

93. Pa.—Pasick v. Byerly, 200 A. li 
.331 Pa. 85. 

17 C.J. p 1356 notes 63, 64. 
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cedent's death, and not from the time he would have 
become of age, and the evidence must be based up¬ 
on his age at the time death occurred and this 
is so although plaintiff had no interest in the life 
of deceased, except after his majority.^S 

§ 121. - Life Expectancy of . Plaintiff or 

Beneficiary 

Generally, evidence Is admissible as to the life ex¬ 
pectancy of the plaintiff or beneficiary, where he is de¬ 
pendent on the deceased. 

Under most,^® but not under all,^*^ statutes, where 
the beneficiaries are dependent in whole or in part 
on decedent, evidence is admissible to show the ages 
and expectancy of life of the beneficiaries of de¬ 
ceased, as a proper matter to be considered in fix¬ 
ing the amount of damages. Also it has been held 
that, if there is actual loss of pecuniary aid, the 
jury, in estimating the amount of such loss, may 
consider the probable length of the respective lives 
of the deceased and next of kin, even though there 
is no legal claim for pecuniary aid;^^ and that in 
a suit by a parent for the death of the son, the ex¬ 
pectancy of life of the parent being presumed to be 
shorter than the son's, the expectancy of life of the 
parent should be shown instead of that of dece¬ 


dent,^^ and that in the absence of such showing 
there can be no recovery of the value of the pro¬ 
spective earnings of decedent.^ 

Mortality tables. Where, under the statute on 
which the action is based, the life expectancy of the 
beneficiary is considered material, standard mortal¬ 
ity tables are admissible in estimating the expectan¬ 
cy.’ On the other hand, if the life expectancy of 
the beneficiary is not material under the statute, 
these tables are, of course, inadmissible.^ Further¬ 
more, even when the life expectancy of the benefici¬ 
ary is material, this expectancy may be shown with¬ 
out the assistance of mortuary tables by evidence of 
her present age, habits,^ and health, as shown infra 
§ 127. 

§ 122. - Character, Habits, and Domestic 

Relations of Deceased 

Evidence as to the character, habits, and domestic 
relations of deceased is frequently admissible. 

Evidence as to the character and habits of de¬ 
ceased is frequently admissible on the question of 
damages in death actions.^ Thus evidence as to his 
habits, station in life, and manner of living,^ his 
reputation for industry and sobriety,*^ and his 


94. Iowa.—Wheelan v. Chicagro, etc., 

R, Co., 52 N.W. 119, 85 Iowa 167. 

95. Iowa.—Dice v. Johnson, 199 N. 
W. 346, 198 Iowa 1093—Walters v. 
Chicagro, etc., R Co., 41 Iowa 71. 

96. N,J.—Hampton v. Pennsylvania 
R Co., 179 A. 101, 115 N.J.Law 168. 

JvT.Y.—Wilkinson v. Boehm, 247 N.Y. 

S. 343, 231 App.Div. 295. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Henson, 247 P. 92, 96, 118 
Okl. 124, quoting Corpus Juris — 
Kaw Boiler Works v. Frymyer, 227 
P. 453, 100 Okl. 81, opinion recalled 
and refiled, 231 P. 1059, 105 Okl. 
177. 

Tex.—Gulf States Utilities Co. v. 

Moore, Civ.App., 47 S.W.2d 488. 

17 C.J. p 1354 note 42. 

97. Okl.—St. Xiouis-San Francisco 
Ry. Co. V. Henson, 247 P. 92, 96, 118 
Okl. 124, quoting Corpus Juris. 

17 C.J. p 1354 note 43. 

98. Ill.—George B. Swift Co. v. Gay¬ 
lord, 82 N.E. 299, 229 Ill. 330. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Henson, 247 P. 92, 96, 118 
Okl. 124, quoting Corpus Juris. 

99. Miss.—Mississippi Oil Co. v. 
Smith, 48 So. 735, 95 Miss. 528. 

17 C.J. p 1354 note 45. 

1 , Miss,—Mississippi Oil Co. v. 

Smith, supra. 

2* Mo.—McIntyre v. St. Louis & San 
Francisco Ry. Co., 227 S.W. 1047, 
286 Mo. 234, certiorari denied St. 
Louis-San Francisco R. Co. v. Mc¬ 


Intyre, 41 S.Ct. 376, 255 U.S. 573, 
65 L.Ed. 792. 

N.J.—Hampton v. Pennsylvania R. 

Co.. 179 A. 101, 115 N.J.Law 168. 
17 C.J. p 1356 note 67. 

In Oklahoma 

(1) In the first case deciding the 
point in Oklahoma a rule contrary 
to that expressed in the text was 
announced.—Missouri, O. & G. Ry. 
Co. V. Lee, 175 P. 367, 73 Okl. 165. 

(2) This case was subsequently 
overruled.—Whitehead Coal & Mining 
Co. V. Winton, 230 P. 509, 107 Okl. 
99. 

(3) However, without considering 
the overruling case, a later decision 
followed the doctrine announced in 
the Missouri, O. & G. Ry. Co. v. 
Lee case.—^Mid-Co Petroleum Co. v. 
Allen, 236 P. 426, 110 Okl. 101. 

(4) In a still later decision, con¬ 
sidering all of the above caSes, a 
rule in accordance with that stated 
in the text was adopted.—St. Louis- 
San Francisco Ry. Co. v. Henson, 247 
P. 92, 118 Okl. 124. 

3. Pa.—Kelly v. Director General of 
Railroads, 118 A. 436, 274 Pa. 470 
—^Emery v. Philadelphia, 57 A. 977, 
208 Pa. 492, 600. 

4. Ark.—St. Louis, etc., R Co. v. 
Evans, 137 S.W. 568, 99 Ark. 69. 

17 C.J. p 1356 note 69. 

5. Ala.—Louisville & N. R. Co. v. 
Porter, 87 So. 288, 205 Ala. 131. 
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Ill.—Anderson v. Steinle, 6 N.E. 2d 
879, 289 Ill.App. 167. 

Me.—Bowley v. Smith, 163 A. 539, 
131 Me. 402. 

Mo.—Morton v. Southwestern Tele¬ 
graph & Telephone Co., 217 S.W. 
831, 280 Mo. 360~Kribs v. Jeffer¬ 
son City Light, Heat & Power Co., 
App., 199 S.W. 261. 

N.J.—Leary v. West Jersey & S. R. 
Co., 146 A. 359, 1 N.J.Misc. 549. 

N.Y.—Lindsay v. Sperry, 279 N.Y.S. 
754, 244 App.Div. 860—^Wilkinson 
v. Boehm, 247 N.Y.S. 343, 231 App. 
Div. 295—^Wethers v. New York 
Cent. R. Co., 199 N.Y.S. 875, 120 
Misc. 830, affirmed 201 N.Y.S. 957, 
207 App.Div. 810. 

Ohio.—Greer v. Board of Com'rs of 
Knox County, 169 N.E. 709, 33 Ohio 
App. 539. 

Tex.—McMillion v. Wilkinson, Civ. 
Apt>., 135 S.W.2d 231, error dis¬ 
missed, judgment correct. 

Va.—Norfolk & W, Ry. Co. v. Lump¬ 
kins, 144 S.E. 485, 151 Va. 173. 

6. Ga.—Augusta, etc., R. Co. v, Kil¬ 
lian, 4 S.E. 165, 79 Ga. 234. 

17 C.J. p 1357 note 78. 

7. Iowa.—Townsend v. Armstrong, 
260 N.W. 17, 220 Iowa 396. 

Ky.—Louisville & N. R. Co. v. Scott^s 
Adm’r, 220 S.W, 1066, 188 Ky. 99. 

N.C.—Hicks V. Love, 161 S.E. 394, 
395, 201 N.C. 773, citing Corpus Ju¬ 
ris. 

S.C.—Leppard v. Southern Ry. Co., 
177 S.E. 129, 174 S.C. 237. 
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thrift,s has been held admissible. On the other 
hand, evidence of this sort may be inadmissible,^ 
and evidence so considered includes proof of de¬ 
ceased’s cheerfulness,Qf his conduct on a specific 
occasion,and of specific acts of kindness or ex¬ 
pressions of good will.^^ 

Domestic relations generally. Evidence as to the 
domestic relations of the deceased is frequently ad¬ 
missible on the question of damages in death ac¬ 


tions.13 Evidence of decedent’s attitude toward his 
family with respect to kindly treatment and his con¬ 
tributions to them and provision for their support 
is generally admissible,and where he was a mi¬ 
nor, evidence as to his ability and willingness to 
render services or aid in the support of his fam¬ 
ily,!^ including proof that he was bad and unruly, 
is admissible. Evidence is admissible to show the 
loss of personal services performed by deceased for 
the benefit of his family,and the value there- 


Tex.—McMillion v. Wilkinson, Civ. 
App., 135 S.W.Sd 231, error dis¬ 
missed, judgment correct. 

17 C.J. p 1356 note 70. 

Evidence held admissible to show 
that shortly before accident deceased 
was convicted of driving automobile 
while intoxicated, sentenced, and put 
on probation.—Holmberg v. Murphy, 
208 N.W. 808, 167 Minn. 232. 

8. Ohio.—Greer v. Board of Com’rs 
of Knox County, 169 N.E. 709, 33 
Ohio App. 539. 

Evidence held admissible to show 
that deceased was a man of dissolute 
and unthrifty habits and not a sup¬ 
porter of his family.—Pell v. Her¬ 
bert, 166 P. 386, 33 Cal.App. 730. 

8- S.C.—Leppard v. Southern Ky. 
Co., 177 S.E. 129, 174 S.C. 237. 
Evidence of grand jury*s investiga¬ 
tion and indictments returned against 
deceased was not relevant and ma¬ 
terial as to the value of his life.— 
Georgia R. & Banking Co. v. Wallis, 
116 S.E. 883, 29 Ga.App. 706. 

Adjudications of children’s court 
of juvenile delinquency of deceased 
were not admissible to show habits 
or character of deceased, in view of 
statute.—Hill v. Erie R. Co., 232 N.Y. 
S. 66, 225 App.Div. 19. 

10. Del.—Di Prisco v. Wilmington 
City R. Co., 57 A. 906, 20 Del. 527. 

11. S.C.—Leppard v. Southern Ry. 
Co., 177 S.E. 129, 174 S.C. 237. 

12. N.T.—Quinn v. Power, 29 Hun 
183. 

17 C.J. p 1357 note 72. 

13. Ill.—See Benson v. Chicago City 
Ry. Co., 208 Ill.App. 613. 

Wilkinson v. Boehm, 247 N.Y. 
S. 343, 231 App.Div. 295. 

17 C.J. p 1352 note 27 [f]. 

Evideuce as to particular matters 
held admissible 

(1) Circumstances tending to show 
son. had no intention of ceasing to 
live with mother.—Crawford v. Cen¬ 
ter, 100 S.W.2d 83, 19? Ark. 287. 

(3) Relations of d.eceased and her 
huslpajad during ^aer lifetime and 
state of miud, of deceased toward' 
her husband.—^Welling v. Cincinnati 
.Traction Co., 12 Ohio App, 136. 

(3) Thafi decedent . was about tq 


be married.—Smith v. Ozark Water 
Mills Co., Mo.App., 238 S.W. 573. 

(4) Deceased’s intention and pur¬ 
pose of remaining single and not 
marrying.—Sullivan v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 167 N.W. 
311, 167 Wis. 518. 

(5) Attitude of deceased daughter 
toward parent.—Carroll v. Central 
Counties Gas Co., 273 P. 875, 96 Cal. 
App. 161, followed in Cobbs v. Cen¬ 
tral Counties Gas Co., 273 P. 878, 96 
Cal.App. 782, rehearing denied Car- 
roll V. Central Counties Gas Co., 274 
P. 594, 96 Cal.App. 161. 

(6) Peeling of daughter toward 
mother.—^Port Worth & R. G. Ry. 
Co. V. Hardin, Tex.Civ.App., 251 S. 
W. 814. 

(7) Character and fitness of de¬ 
ceased as wife and mother, and na¬ 
ture and character of services ren¬ 
dered in discharge of her marital and 
maternal duties.—Standard Cofliee Co. 
V. Carr, 157 So. 685, 171 Miss. 714. 

(8) That husband used intoxi¬ 
cants, and that deceased wife, be¬ 
cause thereof, was contemplating 
separation and possible divorce.— 
Peterson v. Pete-Erickson Co., 244 
N.W. 68, 186 Minn. 583. 

(9) Unanswered letters written to 
plaintiff by a man who apparently en¬ 
couraged her separation from de¬ 
ceased and whom plaintiff had mar¬ 
ried shortly after deceased’s death. 
—Dixie Motor Coach Corporation v. 
Shivers, Tex.Civ.App., 131 S.W. 2d 
677, error dismissed, judgment cor¬ 
rect. 

14. U.S.—Director General of Rail¬ 
roads V. Platt, C.C.A.Vt., 265 P. 
918. 

Ill.—Pennington v. Rowley Bros. Co., 
241 Ill.App. 58.. 

Mich.—Fapemo v. Michigan Ry. En¬ 
gineering Co., 16(8 N.W. 503, 202 
Mich. 257. 

N.Y.—^Wilkinson v. Bo^hm, 247 N.Y» 
S. 343, 231 App-Div. 296; 

Pa.—^Gerhart v. East Coast Coach 
Co., 166 A. 564, 310 Pa. 535. 
Tex.-pAustin Gaslight Co. v. Ander¬ 
son, Civ.App., 262 S.W. 136. 

Ya.—Norfolk & W. Ry. Co. v. Lump¬ 
kins, 144 S:e. 485,' 151 Va. 173. 
Wash.—Clason v. ’ Velguth, 11 P.2d 
249,-168 Wash. 242—Lund v. City 
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of Seattle, 1 P.2d 301, 163 Wash. 
254. 

17 C.J. p 1357 note 71. 

In action by or in behalf of par¬ 
ents for death of child. 

U.S.—^Washburn v. Douthit, C.CA. 
Ark., 73 P.2d 23—Humble Oil & 
Refining Co. v. Hendrix, C.C.A.Okl., 
2 P.2d 33. 

Ala.—Louisville & N. R. Co. v. Port¬ 
er, 87 So. 288, 205 Ala. 131. 

Mo.—Biondi v. Central Coal & Coke 
Co., 9 S.W.2d 596, 320 Mo. 1130, 
affirming, App., 297 S.W. 171. 
Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 
166. 

In married woman’s action for 
father’s death, plaintiff's testimony 
as to moneys paid her by deceased 
was admissible.—^Kievitt v. Cannato, 
145 A. 225, 7 N.J.Misc. 271. 

Evidence of purchase of intended 
home on contract, and payment 
thereon, was held relevant only as 
showing devotion to joint advantage 
of deceased and wife of that much 
of deceased’s earnings.—Sipes v. 
Michigan Cent. R. Co., 204 N.W. 84, 
231 Mich. 404. 

15. U.S.—Southwestern Gas «& Elec¬ 
tric Co. V. Thomas, Tex,, 249 P. 
325, 161 G.C.A. 333. 

17 C.J. p 1357 note 75. 

Agreement to return advances 
While recovery by parent for 
death of child is compensatory par¬ 
ent may show that he educated 
child under agreement that child 
should return advances, although 
agreement was unenforceable as con¬ 
tract.—Southwestern Gas & Electric 
Co. V. Thomas, supra. 

16. N.Y.—Hill V. Erie R. Co., 232 
N.Y.S. 66, 225 App.Div. 19. 

Tex.—Gulf, etc., R, Co. v. Prazak, 
Civ.App., 181 S.W. 711. 

17. ,Ala*—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223* Ala. 626, 
certiorari, granted 52 S.Ct. 496, 
286 U.S. 535, 76 L.Ed. 1275, cer¬ 
tiorari dismissed 53 S.Ct. 94, 287 
U.S. 569, 77 L.Edl 501. 

Ga.—Western <& A. R. R. v; Hughes, 
142 S.E. 185, 37 Ga.App. 771; cer¬ 
tiorari granted 49 S.Ct, 18, 278 
U.S... 588, 73 L.Ed. 522, affirmed 
. 49 S.Ct 231,-278 U.S. 496, 73 L.Ed. 
473; 
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of,^^ and, in an action by children, evidence that de¬ 
ceased had abandoned plaintiffs some time prior to 
his death is admissible.i^ 

On the other hand, evidence of this character 
may be inadmissible .20 Evidence that decedent was 
greatly attached to his children has been held inad¬ 
missible.^^ In an action by a wife as administratrix 
of her husband’s estate to recover damages for his 
death, the state of the domestic affairs between 
plaintiff and deceased at or preceding the time of 
his death, short of desertion by her or forfeiture of 
her right to support, cannot be inquired into for the 
purpose of defeating a recovery or reducing the 
damages. 

Age and number of decedenfs children. Gener¬ 
ally evidence as to the existence of and the num¬ 
ber and ages of decedent’s children is admissible in 
an action brought by or for the benefit of the wid¬ 
ow, or the children, or both,23 or in an action by a 
surviving husband.24 Likewise, where a minor 
child sues for the death of his father, the existence 
of the mother and of other children may be 

Ky.—Director General of Railroads 

V. Chapman’s Adm’x, 242 S.W. 365, 

195 Ky. 364. 

18. U.S*.—Grand Trunk "Western R. 

Co. V. Gilpin. Ill., 208 F. 126, 125 

C.C.A. 278, certiorari denied 34 S. 

Ct. 321, 231 U.S. 751, 58 L.Ed. 

466. 

IvT.Y,—Lynn v. Hewit Pharmacies, 254 

N.Y.S. 9. 234 App.Div. 805. 

17 C.J. p 1352 note 27 [h]. 

19. Tex.—Beaumont Tract. Co. v. 

Dilworth, Civ.App., 94 S.W. 352. 

20. Evidence held inadmissible 

(1) Unfaithfulness of widow, in an 
action against a railroad company, 
under Employers' Liability Act, for 
death of an employee who left a 
widow and children.—Philadelphia & 

R. Ry. Co. V. Briscoe, C.C.A.Pa., 279 
P. 680, affirming, D.C., Brisco v. Phil¬ 
adelphia & R. Ry. Co., 274 P. 476. 

(2) Evidence that wife and chil¬ 
dren were dependent on the dece¬ 
dent for support.—Shebley v. Peters, 

200 P. 364, 53 Cal.App. 288. 

(3) Evidence of value of benefits 
from the personal services of dece¬ 
dent, which it was impossible for 
him to have rendered.—Director 
General of Railroads v. Chapman's 
Adm’x, 242’ S.W, 365, 195 Ky. 364. 

(4) Evidence of attitude of de¬ 

ceased toward wife preceding entry 
of interlocutory divorce oi:der and 
death, in action for benefit of wife 
and daughter.—Piland v. Yahima 
Motor Coach Co., 298 P. 419, 162 
Wash. 456, j 

(5) Evidence of agrreed judgment 
of divorce of decedent’s parents 
whereby the sbii’s dusiody was sur- 


shown.2» On the other hand, in an action for the 
benefit of the estate of decedent, brought by his per¬ 
sonal representative, the introduction of such evi¬ 
dence has been refused under some statutes,but 
allowed under others and, in an action under 
the Federal Employers’ Liability Act for the benefit 
of specified members of deceased’s family, evidence 
as to other dependents is not admissible.Where 
suit is brought by the administratrix for her own 
benefit as next of kin, evidence as to the number 
of her children who are not next of kin to decedent 
is not admissible.29 

Under survival statutes, where the administrator 
is entitled to recover what decedent would have re¬ 
covered if he had lived to bring the suit to a suc¬ 
cessful issue, evidence as to decedent’s family is 
immaterial and inadmissible,^*^ and is calculated to 
mislead the jury.^l 


§ 123. - Income or Earning Capacity of 

Deceased 

Evidence of the income or earning capacity of the 

Co. of St. Louis, 214 S.W. 223, 202 
Mo.App. 39. 

25. Tex.—Galveston, etc., R. Co. v. 
Contreras, 72 S.W. 1051, 31 Tex. 
Civ.App., 489. 

26. Ky.—Illinois Cent. R. Co. v. Ap¬ 
plegate's Adm’x, 105 S.W.2d 153, 
268 Ky. 458 —Colston’s Adm’r v. 
Cincinnati, N, O. & T. P. Ry. Co*., 
69 S.W.2d 1072, 253 Ky. 512—Louis¬ 
ville & N. R. Co. V. Philpot's 
Adm’r, 286 S.W- 1078, 215 Ky. 682 
■—Louisville & N*. R. Co, v. Smith's 
Adm'r, 263 S.W. 29, 203 Ky. 513; 
35 A.L.R. 1238—Louisville & N. R. 
Co. V. Hoswer’s Adm'r, 257 S.W. 
1010, 201 Ky. 548, 36 A.L.R. 327. 

17 C.J. p 1362 note 31. 

27. Iowa.—^Nicoll v. Sweet, 144 IST. 
W. 615, 163 Iowa 683, L.R.A.1918C 
1099, Ann.Cas.l916C 661. 

17 C.J. p 1362 note 32. 

2& Idaho.—Rogers v. Davis, 228 P- 
330, 39 Idaho 209. 

29. N.Y.—Murphy v. Erie R. Co., 
95 K.E. 699, 202 K.Y. 242. 

17 C.J. p 1362 note 30. 

30. Mich.—Greene v. Richer, 270 N. 
W. 194, 278 Mich. 1. 

Mont.—Marinkovich v. Tierney, 17 
P.2d 93, 93 Mont. 72, 

17 C.J. p 1362 note 33. 

Services of deceased to husband 
In administrator’s action under 
survival statute for wrongful death, 
testimony regarding decedent’s serv¬ 
ices to husband as housekeeper 
should not have been considered in 
assessing damages.—Collins v. Hull, 
240 3Sr.W. 37, 256 Mich. 50L 

31. N.C.—Kesler v. Smith, 66 N.C. 
154. 


rendered to the mother by the fa¬ 
ther.—Pittsburgh, etc., R. Co. v. Col- 
lard, 185 S.W. 1108, 170 Ky. 239. 

(6) Evidence that deceased was 
a good husband, helped his wife with 
the housework, and was thoughtful 
and very kind and loving towards 
his family.—^Miller v. Kansas City 
Rys. Co., Mo., 233 S.W. 1066. 

(7) Evidence that deceased used 
to stay with his children and look 
after them.—^Hendrick v. Kauffman, 
Mo.App., 66 S.W.2d 985. 

(8) Proof of widow’s remarriage. 
—Motor Wheel Corporation v. Dod¬ 
son, C.C.A.Miss., 23 F.2d 282. 

21. Ohio.—^Roth v. Bien, 33 Ohio Cir. 
Ct. 480, 15 Ohio Cir.Ct.,]Sr.S., 109, 
affirmed 102 N.E. 1119, 87 Ohio St. 

■ 483. 

22. Minn.—Boos v. Minneapolis, 

etc., R. Co., 149 H.W. 660, 127 
Minn. 381. 

23. Fla.—^Director General of Rail¬ 
roads V. Into, 91 So. 269, 83 Ma. 
377. 

Ga.—^Western & A R. R. v. Gray, 157 
S.E. 482, 172 Ga. 286, appeal dis¬ 
missed 51 S.Ct. 654, 283 U.S. 811, 
75 L.Ed. 1428. 

Mass.—Hess ,v. Boston Elevated Ry., 
24 N.B.2d 550. 

Mo.—Moore y. St. Louis & S. F. Ry. 

, Co., App., 267 S.W. 945. 

17 C.J. p 1361 note 24--p 1362 .note 
’’28. 

Children by former wife 
Tex.—Wichita Palls,, R. & F. W. R. 
Co. v; Mendoza, Civ.App., 240 S. 
W. 570. 

24. Mo.—Sherman v. United Rys. 
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deceased is generally admissible wher« the damages are 
compensatory. 

Where the damages are not compensatory, but 
strictly punitive in their nature, evidence of the 
earning capacity of decedent is not admissible.^2 
On the other hand, where the damages are compen¬ 
satory, evidence is admissible as to the income or 
earning capacity of decedent^^ from all legitimate 
sources.^4 In this connection evidence is admissi¬ 
ble as to deceased’s ability,^^ his mental capacity,^® 
his earnings at the time of his death, or immediate¬ 
ly prior thereto,^the fair market value of his 
services,^S or the earnings of others similarly em¬ 
ployed,^ 9 and past receipts and expenditures of de¬ 


ceased.^ ^ Evidence of this character tends, in con¬ 
nection with other evidence, to show the extent of 
the loss sustained by the beneficiaries.^^ 

Whether evidence limited to earnings at time of 
deaths While there is some authority to the con¬ 
trary,the weight of authority is to the effect that 
evidence as to the earning capacity of decedent is 
not necessarily limited to a showing of what he was 
earning at the time of his death.^^ However, evi¬ 
dence introduced to establish future earnings of the 
deceased is inadmissible where too remote to be of 
probative value in this regard.*^^ 

Profits from business. Although there is appar- 


32. Ala.—Louisville, etc., R. Co, v. 
Tegner. 28 So. 510, 125 Ala. 593— 
Buckalew v. Tennessee Coal, etc., 
Co., 20 So. 606, 112 Ala. 146. 

33. Ala.—Louisville & N. R. Co. v. 
Parker, 138 So. 231, 223 Ala. 626, 
certiorari granted 52 S.Ct. 496, 
286 U.S. 535, 76 L.Ed. 1276, cer¬ 
tiorari dismissed 53 S.Ct. 94, 287 

U. S. 569, 77 L.Ed. 501. 

Cal.—Shebley v. Peters, 200 P. 364, 
53 Cal.App. 2S8. 

Kan.—Berry v. Dewey, 172 P. 27, 102 
Kan. 59 3. 

Me.—Bowley v. Smith, 163 A. 539, 
131 Me. 402. 

Mo.—Wilkerson v. Missouri Pac. R. 
Co., App., 69 S.W.2d 299—Moore v. 
St Louis & S. P. Ry. Co., App., 267 
S.W. 945. 

N.Y.—^Wilkinson v. Boehm, 247 N.Y. 
S. 343, 231 App.Div. 295—^Wethers 

V. New York Gent R. Co., 199 N.Y. 
S. 875, 120 Misc. 830, affirmed 201 
K.Y.S. 957. 207 App.Div. 810. 

jNT.c.—Hancock v. Wilson, 189 S.E. 
631, 211 N.C. 129. 

Ohio.—Cincinnati Traction Co. v. 
IClinkenberg, 152 N.E. 773, 21 Ohio 
App. 57. 

Tex.—Davis v. Hill, Civ. App., 291 
S.W. 681, affirmed, Com.App., 298 
S.W. 526. 

17 C.J. p 1358 note 82. 

Testimony of prior roadside stand 
proprietor, understanding business 
and familiar with deceased proprie¬ 
tor’s methods of conducting it, was 
admissible in death action to show 
value of deceased’s services.—Ger¬ 
hart V. East Coast Coach Co., 166 A. 
564, 310 Pa. 535. 

34. Ind.—Chesapeake O. Ry. Co. 

V. Russo, 163 N.E. 283, 91 Ind.App. 
648, certiorari denied 51 S.Ct. 25, 
282 U.S. 846, 75 L.Ed. 750. 

Overtime pay 

Mass.—Gould v. Boston & M. R. R., 
184 N.E. 449, 282 Mass. 160. 

35. Pa.—Perry v. Ryback, 153 A. 
770, 302 Pa. 559,, 

CJapability as farmer 
Testimony that decedent was in¬ 
dustrious farmer, good producer, and 


experienced scientific farmer, was 
admissible as bearing on question 
of damages to decedent’s next of 
kin, who lived with him.—Smith v. 
Cleveland, C., C. & St. L. Ry. Co., 
117 N.E. 534, 67 Ind.App. 397. 

36. Mich.—^Anderson v. Lavelle, 280 
N.W. 729, 285 Mich. 194. 

37. Miss.—Murry Chevrolet Co, v. 
Gotten, 152 So. 657, 169 Miss. 521. 

Pa.—Perry v. Ryback, 153 A. 770, 
302 Pa. 559. 

17 C.J. p 1359 note 84. 

38. Md.—State v. Phillinger, 120 A. 
878, 142 Md. 365. 

39. Md.—Industrial Service Co. v. 
State, to Use of Bryant, 6 A.2d 
372, 176 Md. 625. 

N.J.—Swank v. Pennsylvania R. Co., 
Ill A. 44, 94 N.J.Law 546, affirm¬ 
ing 104 A. 26. Certiorari denied 
Pennsylvania R. Co. v. Swank, 41 
S.Ct. 12, 254 U.S. 638, 65 L.Ed. 
451. 

40. Cal.—Olson v. Meacham, 19 P.2d 
527, 129 Cal.App. 670. 

Conn.—Harbison v. Barwinsky, 124 
A. 223, 100 Conn. 602. 

Ga.—Western & A, R. R. v. Town¬ 
send, 135 S.E. 439, 36 Ga.App. 70. 
Iowa.—Scott V. Hinman, 249 N.W. 
249, 216 Iowa 1126. 

Mo.—^Wilkerson v. Missouri Pac, R. 

Co., App., 69 S.W.2d 299. 

Or.—Riedel v. Royce, 279 P. 631, 
130 Or. 440. 

17 C.J. p 1359 note 91. 

41. U.S.—Louisville, E. & St. L. R. 
Co. V. Clarke, Ind., 14 .S.Ct 579, 
152 U.S. 230, 30 L.Ed. 422, 

17 C.J. p 1358 note 83. 

Mere guides for Jury 

Evidence of earning power of mon¬ 
ey, deceased’s life expectancy, earn¬ 
ing capacity, and contributions was 
admissible in action for death as 
mere guides for jury.—Goyette v. 
St. Louis-San Francisco Ry. Co., Mo., 
37 S.W.2d 552. 

42. Mo.—^Hamman v. Central Coal, 
etc., Co., 56 S.W. 1091, 166 Mo. 
232. 

1.7 C.J. p 1359 note 85. 
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43. U.S.—Director General of Rail¬ 
roads V. Platt, C.C.A.Vt., 265 F. 
918. 

Ill.—Pennington v. Rowley Bros- Co., 
241 Ill.App. 58. 

Tex.—Gulf, C. & S. P. Ry. Co. v. Mos¬ 
er, Civ.App., 277 S.W. 722, set aside 
to conform to mandate 4 SW.2d 
1118. Certiorari granted 46 S'.Ct. 
489, 271 U.S. 655, 70 L.Ed. 1135, 
reversed on other grounds, 48 S. 
Ct '49, 275 U.S. 133, 72 L.Ed. 200. 
Wash.—Fothergill v. Kaija, 48 P'.2d 
643, 183 Wash. 112, adhered to 53 
P.2d 1198, 183 Wash. 112. 

17 C.J, p 1359 notes 86, 90. 

Future plans 

In action for death of mail' car¬ 
rier, sixty-four years of age, where 
it appeared that at sixty-five de¬ 
cedent would be entitled to retire on 
an annual pension of nine hundred 
and twenty dollars and owned a 
farm of three hundred and ten acres, 
evidence was admissible that de¬ 
cedent planned to stock farm with 
cattle and hogs.—Burlington-Rock 
Island R. Co. v. Davis, Tex.ClvA.pp., 
123 S.W. 2d 1002, error dismissed, 
judgment correct. 

44. Tex.—City of Pampa v. Todd, 
Civ.App., 11 S.W.2d 247. 

Death of minor 

(1) In action for death of five-year 
old child, evidence father intended 
child to become teacher and testi¬ 
mony as to teachers’ earnings and 
savings held inadmissible on issue 
of damages.—Gill v, Laquerre, 152 A 
795, 51 R.I. 158. 

(2) In an action by a father for 
the death of a minor son, who had 
left home some years before his 
death, evidence was admissible that 
deceased would have been able to 
eatn substantial wages, and had man¬ 
ifested an intention to give, and, as 
a matter of reasonable certainty, 
would have given, the same, or some 
iqaterial portion thereof, to his par¬ 
ents.—Dean v. Oregon R. & Nav. 

80 P. 342, 38 Wash. 565. 
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ently authority to the contrary,it has been held 
that evidence of profits from capital invested in 
business by decedent, either individually^^ or in 
partnership with others,47 is not admissible on the 
question of damages for wrongful death. Never¬ 
theless, where the element of personal earnings pre¬ 
dominates largely over a comparatively small and 
incidental investment of capital by decedent in a 
business carried on by him individually, it is per¬ 
missible to show the weekly or monthly amount giv¬ 
en by deceased to his family,48 since it is a fair in¬ 
ference that the sums of money so given come from 
his earnings, and such proof is admissible to show 
earning power at least to the extent of the amount 
so furnished.49 It has also been held that, where 
deceased received a salary as manager of a part¬ 
nership business, or where in compensation for his 
management he was to receive a percentage of the 
profits, his share of the profits may be shown.^O 
Earning capacity in other occupation or trade. 
Evidence is competent to show the earnings of de¬ 
cedent in an occupation different from, and more 
remunerative than, the occupation in which he was 
engaged at the time of his death,or that he was 
skilled in trades other than the one in which he 
was engaged at the time of his death and this 
is so although at the time of his death he had ceased 
to follow the other employment, provided his ca¬ 


pacity to follow it acceptably has not been impaired, 
and provided he has not permanently abandoned 
it.53 Where evidence of this character has been 
introduced, it is competent to show by cross-exami¬ 
nation or direct proof that decedent was not com¬ 
petent to fill any better position than the one he 
held at the time of his death.^^ 

Increase or diminution in earning capacity. 
While there is authority to the contrary,the bet¬ 
ter view is that evidence is admissible which tends 
to show the probability of decedent’s earning a 
greater income or of receiving promotion in the 
particular vocation in which he is engaged.Nev¬ 
ertheless, to he admissible, the evidence must re¬ 
late to such facts as actually existed at the time of 
decedent’s death,^7 ^nd such as would make it rea¬ 
sonably certain that the increase would have oc¬ 
curred in the future hut for the death.^S Evidence 
of specific salaries or earnings from higher posi¬ 
tions is admissible,unless there is not a sufficient 
probability that deceased would advance to such 
positions, or under the circumstances such evidence 
might confuse the jury.®® 

In line with the weight of authority in respect 
of evidence as to increase in deceased’s earning ca¬ 
pacity, it is held that it is proper to consider wheth¬ 
er his earning capacity would have diminished.®^ 


45. Miss.—Illinois Cent. R. Co. v. 
Humphries, 164 So. 22, 102 A.L.R. 
649. 

46. N.Y.—Spreen v. Erie R, Co., 114 

N.E. 1049, 219 IT.T. 533, L.R.A. 

191 SC 10‘86. 

Pa.—Bogr^ess v. Baltimore, etc., R. 
Co,, 83 A. 356, 234 Pa. 379. 

47. Pa.—Boggess v. Baltimore, etc., 
R. Co., supra. 

17 C.J. p 1360 note 9. 

48. N.Y.—Spreen v. Erie R. Co., 114 

N.E. 1049, 219 N.Y. 633, L,R.A. 

1918C 1086. 

49. Pa.—Boggess v. Baltimore, etc., 
R. Co., 83 A. 366, 234 Pa. 379. 

50. Pa.—Boggess v, Baltimore, etc., 

R. Co., supra. 

51. Ky.—Director General of Rail¬ 
roads V. Chapman’s Adm’x, 242 

S. W. 365, 195 Ky. 364. 

17 C.J. p 1360 note 2. 

Under Federal Employea^s’ li¬ 
ability Act, in action for death of 
railroad employee, earnings or in¬ 
come of deceased from business oth¬ 
er than employment with defendant 
could be considered in determining 
damages.—Illinois Cent. R. Co. v. 
Humphries, Miss., 164 So. 22, 102 A. 
L.R. 549. 

52. Ala.—^Alabama Steel, etc., Co. v. 
Griffin, 42 So. 1034, 149 Ala. 423. 

17 C.J. p 1360 note 3. 


53. Ala.—^Alabama Great Southern 

R. Co. V. McWhorter, 47 So. 84, 156 
Ala. 269—^Alabama Steel, etc., Co. 
V. Griffin, 42 So. 1034, 149 Ala. 
423. 

Ga.—Christian v. Columbus, etc., R. 
Co,, 15 S.E. 701, 90 Ga. 124. 

54. N.C.—^Burns V. Ashhoro, etc., R. 
Co., 34 S.E. 495, 125 N.C. 304. 

55. Colo.—Colorado Coal, etc., Co. 
V. Lamb, 40 P. 251, 6 Colo.App. 
255. 

17 C.J. p 1359 note 95. 

56. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Bounds, Civ. 
App., 283 S.W. 273—Lancaster v. 
Allen, Civ.App., 231 S.W. 148, cer¬ 
tiorari denied 42 S.Ct. 589, 259 XJ. 

S. 585, 66 L.Ed. 1076—Hines v. 

Walker, Civ.App., 225 S.W. 837, 
error refused—^Ward v. Cathey, 
Civ.App., 210 S.W. 289, error re¬ 
fused. ' 

17 C.J. p 1359 note 96. 

Condition of business engaged in by 
deceased 

(1) In an action for the death of 
a worker on shoes, evidence that the 
shoe business in the town where 
deceased lived had increased since 
her death was held admissible on the 
question of damages.—Capelle v. 
Trober, 112 A. 798, 80 N.H. 43. 

(2) However, in another action for 
the death of a shoemaker, evidence 
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as to the condition of the shoemak¬ 
ing business was held not admis¬ 
sible-—Chicago, etc., R. Co. v. Gun¬ 
derson, 51 N.E. 708, 174 Ill. 495, af¬ 
firming 74 Ill.App. 356. 

57. Ala.—Central Pdy. Co. v. Ben¬ 
nett, 39 So. 574, 144 Ala. 184, 113 
Am.S.R. 32, 1 L.R,A.,N.S., 1150. 

17 C.J. p 1359 note 97. 

58. Ala.—Central Pdy. Co. v. Ben¬ 
nett, supra. 

17 C.J. p 1360 note 98. 

59. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
C.N.Y., 17 P.Supp. 676, 

Ga.—^Western & A. H. PL ^r. Hughes, 
142 S.E. 185, 37 Ga.App. 771, cer¬ 
tiorari granted 49 S.Ct. 18, 278 U. 
S, 588, 73 L.Ed- 522, affirmed 49 S. 
Ct. 231, 27S U.S. 496, 73 L.Ed. 

473. 

Tex.—Schaff v. Ridlehuher, Civ.App., 
261 S.W. 523, certiorari denied 45 
S.Ct. 194, 266 U.S. 629, 69 L.Ed. 
477. 

60. N.Y.—Geary v. Metropolitan St. 
R. Co., 77 N.Y.S. 54, 73 App.Div. 
441. 

17 C.J. p 1360 note 99. 

61. Ga.—^Western, etc., R. Co. v. 
Moore, 20 S.E. 640, 94 Ga. 457. 

N.Y.—Beecher v. Long Island R. Co.» 

65 N.Y.S. 642, 53 App.Div. 324. 

17 C.J. p 1360 note 1. 
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§ 124. - Property Accumulated by De¬ 

ceased 

In some jurisdictions evidence as to the property ac¬ 
cumulated by the deceased Is admissible. 

In a number of instances evidence as to the 
amount of property accumulated by deceased has 
been held inadmissible as proof of damages. ^2 
However, in some jurisdictions such evidence has 
been admitted as bearing on the question of dam¬ 
ages, and as tending to show deceased’s earning ca¬ 
pacity, his probable accumulation of property, or 
the' reasonable expectation of pecuniary benefit 
which would have accrued to the beneficiaries from 
the continuance of his life.®^ 

§ 125. - Value of Services and Contribu¬ 

tions Where Deceased a Minor 

Generally, where deceased was a minor, evidence as 
to the value of his services and contributions is admis¬ 
sible. 

The general rule is that in an action by parents 
to recover for the wrongful death of their minor 
child, evidence of the value of such child’s services 
or of his capacity to render service is admissible 
for the purpose of enhancing the damages, al¬ 
though the recovery is not necessarily limited to the 


value of such services,®^ and this is so under some 
statutes although the entire recovery is a penalty.^^ 
Accordingly, the actual contributions made by a mi¬ 
nor to his parents,66 as well as the average wages 
paid to minors similarly situated,®*^ or to persons 
engaged in an occupation being learned by the mi- 
nor,6S have been held admissible for the purpose of 
arriving at the pecuniary loss caused by his death. 
Likewise, evidence of special aptitude for the 'trade 
in which the minor was engaged may be considered 
in determining his earning capacity.®^ 

§ 126. - Financial Condition of Benefici¬ 

aries, Family, or Next of Kin 

In some jurisdictions evidence as to the financial 
condition of beneficiaries, family, or next of kin is ad¬ 
missible. 

On the question of the admissibility of evidence 
as to the financial condition of beneficiaries, family 
or next of kin, in proof of damages, there appears 
to be a conflict in the authorities.'^^ Some of the 
apparent conflict, however, arises because of dif¬ 
ferent statutes with reference to whether there is 
a necessity of showing dependence of the benefici¬ 
aries in order to recover, and also because of the 
character of the proof as to whether it relates to 
the loss to, or the necessities of, the beneficiary. 


62. Mo.—Grimm v. Globe Printing- 
Go., 232 S.W. 676. 

Okl.—-Wray v. Perris,. 103 P.2d 942, 
128 A.L.R. 1079. 

W.Va.—Starcher v. South. Penn Oil 
Co., 95 S.E. 28, 81 W.Va. 587. 

17 C.J. p 1361 note 15. 

Inventory of decedent's property 
held inadmissible.—Quinn v. Zimmer, 
239 N.W. 902, 184 Minn. 589—17 Cv 
J. p 1359 note 94. 

Insurance 

(1) Evidence that deceased was in¬ 
sured should have been excluded,— 
Lynn v. Hewit Pharmacies, 254 IST.Y. 
S. 9, 234 App.Div. 805. 

(2) In action by children for 
WTong’ful death of father, it was 
error to admit evidence as to col¬ 
lection of life insurance payable to 
mother alone, such insurance form¬ 
ing no part of the estate of deceased. 
—Gray v. Earls, 250 S.W. 567, 298 
Mo. 116. 

63. Kan.—Berry V. Dewey, 172 P. 
27, 102 Kan. 593. 

Mich.—Patterson v. Jacobs, 286 N. 

W. 643, 289 Mich. 351. 

Minn.—^Phelps v. Winona & St. P. 
R. Go., 35 N.W. 273. 37 Minm 485, 
5 Am.S.R. 867. 

Okl—^Wr,£^ V. Perris, 103 P.2d 942, 
128 A-L.R. 1079. 

17 C.J. p 1360 note 14. 

Evidence of means of deceased 
may be shown together with evi¬ 
dence of his age, habits, and simi¬ 


lar matters to prove his pecuniary 
usefulness. 

Ala.—Louisville <fe N. R. Co. v. 

Porter, 87 So. 288, 205 Ala. 131. 

Me.—Bowley v. Smith, 163 A. 539, 
131 Me. 402. 

N.C.—Hicks V. Love, 161 S.E. 394, 201 
N.C. 773. 

17 C.J. p 1357 note 78. 

In action for minor’s death, great 
latitude should be allowed in pre¬ 
senting evidence of his savings.— 
Hill V. Erie R. Co., 232 K.Y.S. 66, 225 
App.Div. 19. 

64. Mo.—^Buchholz v. Standard Oil 
Co. of Indiana, 244 S.W. 973, 211 
Mo.App. 397. 

Pa.—Neidlin^er v. Haines, 5 Schuyl¬ 
kill Reg. 51. 

R.I.—Zannelle v. Pettine, 155 A. 236, 
51 R.I. 359. 

Tex.—McMillion v. Wilkinson, Civ. 
App., 135 S.W,2d 231, error dis¬ 
missed, judgment , correct—Gal¬ 
veston, H. & S. A. Ry. Co. v. Henry, 
Civ.App,, 252 S.W. 210. 

17 C.J. p 1361 note 16. 

Evidence of personal appearance 
and vocal abilities of child was ad¬ 
missible on question of damages for 
death.—Smiley v. Reid Ice Cream 
Corporation, 135 A. 504, 6 jST.J.Misc. 
82. 

Defendant’s ^evidence tending to 
show diminution in value of serv- 
I ices of deceased minor by reason of 
I health or busmess habits, is admis¬ 
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sible.—Kribs v. Jefferson City Light, 
Heat & Power Co., Mo.App., 199 S. 
W. 261. 

In Louisiana, the usufruct which 
the parent enjoys on the estate of 
his child does not extend to any es¬ 
tate which the child may acquire by 
his own labor, and hence the earn¬ 
ings of a minor, save as the indica¬ 
tion of his capacity to furnish the 
support which in case of necessity 
the parent would have a right to 
expect, are not to be considered in 
a suit by the parent for his death.— 
Bourg V. Brownell-Drews Lumber 
Co., 45 So. 972, 120 La. 1009, 124 
Am.S.R. 448. 

65. Mo.—Fields v. Missouri Pac. R. 
Co., App., 240 S.W. 813. 

66. Minn.—^Kerling v. Van Dusen, 
124 N.W. 235, 372, 109 Minn. 481. 

67. Mo.—Adams v. Moberly Light 
& Power Co. of Moberly, App., 237 
S.W. 162. 

Pa.—Ditchfield v. Tharp, 75 Pa. Super. 
563. 

68. Mich.—Nicholas v. Maxwell Mo¬ 
tor Corporation, 213 N.W. 128, 237 
Mich. 612. 

68. Mich.—Sneyder v. Lake Shore, 
etc., R. Co., 91 N.W. 643, 131 3^ch. 
418. 

70. Wash.—Clason v. Velguth, 11 
P.2d 249, 168 Wash. 242. 

71. Wash.—Clason v. Velguth, su¬ 
pra. 
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P'urth.ermore, in jurisdictions which in a proper 
death action admit such evidence, the circumstances 
may be such that evidence of this character is clear¬ 
ly immaterial and hence inadmissibleConsidered 
in the light of the foregoing, on the one hand, there 
are a number of decisions holding evidence as to 
the financial condition and circumstances of the 
beneficiaries not admissible, in actions by benefici¬ 
aries designated by statute to recover pecuniary 
damages.73 Likewise such evidence has been held 
inadmissible in an action for recovery of a fixed 
statutory penalty,and in an action by an admin¬ 
istrator for the benefit of the estate.^s On the oth¬ 
er hand, a number of decisions, considered to rep¬ 
resent the weight of authority,76 hold that evidence 
as to the financial circumstances of the beneficiaries 
is admissible,77 it being admitted in some cases for 
the purpose of showing dependency on deceased,7S 
and in others for the purpose of showing pecuniary 


loss to the benefieiaries,7^ particularly where par¬ 
ents or their representative are suing for the death 
of a child.so Also some decisions hold that evi¬ 
dence of this character may be admitted even for 
the purpose of fixing the measure of damages 
but this is specifically denied by others.^- 

Where the recovery is limited by statute to a par¬ 
ticular relative, evidence as to the poverty of other 
relatives is, of course, inadmissible.^^ 

§ 127. - Health and Physical Condition 

of Beneficiaries 

In a number of jurisdictions evidence as to the health 
and physical condition of the beneficiaries is admissible. 

In a.number of jurisdictions evidence as to the 
health and physical condition of the beneficiaries 
is admissible, in a death action, to establish the pe¬ 
cuniary loss to the beneficiary, by showing his 
life expectancy,or his dependency on deceas- 


72. Minn.—Luther v. Bornack, 229 
N.W. 784, 179 Minn. 528. 

'73, Cal.—^Gilmore v. Los Angeles 
Ry. Corporation, 295 P. 41, 211 Cal. 
192—^Wright v. Broadway Depart¬ 
ment Store, 250 P. 572, 199 Cal. 
562. 

Ill.—^Warren v. Jackson, 204 Ill.App. 
576. 

Ind.—Columbia « Grocery Co. v. 
Schlesinger, 200 N.E. 414, 102 Ind. 
App. 617. 

Miss.—S. H. Kress & Co. v. Mark- 
line, 77 So. 858, 117 Miss. 37, Ann. 
Cas.l918E 310. 

"Wash.—Clason v. Velguth, 11 P.2d 
249, 251, 168 Wash. 242, citing 

Corpus Juris. 

17 C.J. p 1362 note 37. 

It is wholly immaterial whether 
the next of kin of deceased had or 
had not other pecuniary recourses 
after his death.—Wilcox v. Bierd, 
162 N.E. 170, 330 Ill. 571. 

74. Mo.—^Weller v. Chicago, etc., R. 
Co., 23 S.W. 1061, 25 S.W. 532, 120 
Mo. 635. 

75. ^ Ky.—Southern R. Co. v. Evans, 
63 S.W. 445, 23 Ky.L. 568. 

17 C.J. p 1362 note 35. 

76. Minn.—Luther v. Dornack, 229 
N.W. 784, 179 Minn. 528. 

"77. Ala.—Mobile & O. R. Co. v. Wil¬ 
liams, 139 So. 337, 224 Ala. 125. 
ISr.Y.—Van Leet v. Kilmer, 232 N.Y. 
S. 330, 225 App.Div. 184, reversed 
on other grounds 169 N.E. 644, 252 
N.Y. 454. 

‘Tex.—San Antonio & A. P. By. Co. 
V. McGill, Civ.App., 222 S.W. 699, 
dismissed for want of jurisdic¬ 
tion. 

78. Cal.—Soto V. Spring Valley Wa¬ 
ter Co., 178 P. 305, 39 Cal.App. 187. 
Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Inmsup, Civ.App., 
283 S.W. 689, reversed on other 


grounds Inman v. St. Louis South¬ 
western Ry. Co. of Texas, Com. 
App., 288 S.W. 150. Vacated St. 
Louis Southwestern Ry. Co. of 
Texas v. Inman, Civ.App., 293 S. 
W. 650. 

17 C.J. p 1363 note 39. 

76. Minn.—Luther v. Dornack, 229 
N.W. 784, 786, 179 Minn. 528, cit¬ 
ing Corpus Juris. 

Ohio.—Greer v. Board of Com’rs of 
Knox County, 169 N.E. 709, 33 

Ohio App. 539. 

17 C.J. p 1363 note 40. 

80. D.C.—Globe Furniture Co. v. 
Gately, 279 F. 1005, 51 App.D.C. 
367. 

Ga.—Gay v. Smith, 181 S.E. 129, 51 
Ga.App. 615. 

Mich.—Elliott V. Detroit United Ry., 
197 N.W. 562, 226 Mich. 92—Rob¬ 
ins V. Director General of Rail¬ 
roads, 174 N.W. 124, 207 Mich. 
437. 

Minn.—^Luther v. Dornack, 229 N.W. 
784, 179 Minn. 628. 

Okl.—^Kaw Boiler Works v. Frym- 
yer, 227 P. 453, 100 Okl. 81, recalled 
and refiled 231 P. 1059, 105 Okl. 
177. 

R. L—^Zannelle v. Pettine, 155 A. 236, 
51 R.r. 359. 

S. D.—Stratton v. Sioux Falls Trac¬ 
tion System, 226-N.W. 644, 55 S. 
D. 464. 

Tex.—Francis v. Atchison, T. & S. 
F. Ry. Co., 253 S.W. 819, 113 Tex. 
202, 30 A.L.R. 114, affirming, Atchi¬ 
son, T. & S. F. Ry. Go. v. Francis, 
Civ.App., 227 S.W. 342—West Tex¬ 
as Transp. Co. v. Hash, Civ.App., 
43 S.W.2d 152, error dismissed. 

17 C.J. p 1363 note 40 [aj. 

81. Miss.—Illinois Cent, R. Co. v. 
Crudup, 63 Miss. 291. 

N.Y.—^Weldele v. , New Yprk Cent., 
^ etc., R. Co., 29 Hun 35, reversed 
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on other grounds 95 N.Y. 274, 47 
Am.R. 41. 

17 C.J. p 1363 note 41. 

82. Tex.—International, etc., R. Co. 
V. Kindred, 57 Tex. -491—South¬ 
western Portland Cement Co. v. 
Presbitero, Civ.App., 190 S.W. 776. 

83. N.Y.—Lipp V. Otis Bros. & Co., 
56 N.E. 79, 161 N.Y. 559, reversing 
51 N.Y.S. 13, 28 App.Div. 228, and 
reargument denied 57 N.E. 1115, 
162 N.Y. 610. 

84. Cal.—^Wright v. Broadway De¬ 
partment Store, 250 P. 572, 199 
Cal. 562—Gregoriev v. Northwest¬ 
ern Pac. R. Co., 273 P. 84, 95 Cal. 
App. 447—Meier v. Golden State 
Auto Tour Corporation, 195 P. 290, 
50 Cal.App. 277. 

Ind.—City of Michigan' City v. 

Szczepanek, 150 N.E. 374, 85 Ind, 
App. 227. 

N.H.—^Hackett v. Boston & M. R. R,, 
6 A.2d 139, 89 N.H. 514. 

Ohio.—Greer v. Board of Com’rs of 
Knox County, 169 N.E. 709, 33 Ohio 
App. 539—Paragon Refining Co. v. 
Higbea, 153 N.E. 860, 22 Ohio App. 
440. 

Okl.—^Kaw Boiler Works v. Frym- 
yer, 227 P. 453, 100 Okl. 81, re¬ 
called and reftled 231 P. 1059, 105 
Okl. 177. 

Or.—Stool y. Southern Pac. Co., 172 
P. 101, SS Or. 350. 

Tex.—Lancaster v. Magrill, Civ.App., 
244 S.W. 1078. 

Utah.—Clark v. Los Angeles & S. L. 
R. Co., 275 P. 582, 73 Utah 486. 

17 aj. p 1364 notes 46, 47. 

85. Cal.—^Ure v. Maggio Bros. Co., 
75 P.2d 534, 24 Cal.App.2d 490— 
Kawamura v. Honek, 16 P.2(i 150, 
129 Cal.App. 509. 

Mich.—Sipes v. Michigan Cent. R. 
Co., 204 N.W. 84, 231 Mich. 404. 

17 C.J. p 1365 note 50. 
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ed.86 Also evidence as to the health and physical 
condition of one of the plaintiffs is competent under 
a statute providing that the amount recovered shall 
be divided among the persons entitled thereto in 
such shares as the jury shall determine, since, with¬ 
out evidence as to the condition of plaintiffs, the 
jury would have no basis for the apportionment.^'^ 
On the other hand, there is authority to the effect 
that evidence as to the health and physical condi¬ 
tion of the beneficiaries is not relevant to any issue, 
and not admissible for any purpose,^^ and it has 
been held that evidence as to the health of the bene¬ 
ficiary after decedent’s death is inadmissible.^^ 

§ 128. - Pecuniary Condition of Defend¬ 

ant 

Generally evidence as to the pecuniary condition of 
the defendant is inadmissible except under statutes al¬ 
lowing exemplary or punitive damages. 

The general rule is that, where the pecuniary loss 


to the designated beneficiaries is made the sole 
measure of damages, evidence as to the pecuniary 
condition of defendant is inadmissible.^^ However, 
under statutes allowing exemplary or punitive dam¬ 
ages for death by wrongful act, it has been held 
that evidence is admissible to show the pecuniary 
condition of defendant^^ 

§ 129. Weight and Sufficiency as to Dam¬ 
ages 

The evidence must furnish a basis from which the 
Jury can approximate the damages, but need not show 
the exact amount. 

Generally, in order to authorize a recovery of 
damages for death by wrongful act, the evidence 
must show the extent and amount thereof or fur¬ 
nish facts and data as a basis from which the jury 
may approximate the proper amount with reason¬ 
able certainty.92 However, in situations where the 
law presumes a pecuniary loss to the beneficiaries, 


86- Ohio.—Parag-on Refining Co. v. 
Higbea. 153 N.E. 860, 22 Ohio App. 
440. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 

Hicks, Civ. App., 202 S.W. 778. 

17 C.J. p 1364 note 45. 

Xn mother’s death action, father’s 
testimony that he was physically 
unable to work was admissible to 
show mother's partial dependence on 
deceased.—^Western & A. R. R. v. 
Michael, 172 S.E. 66, 178 Ga. 1, ap¬ 
peal dismissed 54 S.Ct. 530, 291 U.S. 
649, 78 L.Ed. 1044, rehearing denied 
54 S.Ct. 560, 291 U.S. 654, 78 L.Bd. 
1044. 

87. Tex.—Texas Midland R. Co. v. 
Crowder, 64 S.W. 90, 25 Tex.Civ. 
App. 536, 

88. U.S.—Seattle Electric Co. v. 
Hartless, Wash., 144 F. 379, 75 C. 
C.A. 317. 

Ill.—Chicago, etc., R. Co. v. Wool- 
ridge, 51 N.E. 701, 174 Ill. 330. 
Iowa.—Benton v. Chicago, etc., R. 

Co.. 8 N.W. 330, 55 Iowa 496, 497. 
17 C.X p 1364 note 44. 

89. Cal.—Simoneau v. Pacific Elec¬ 
tric R. Co., 136 P. 544, 166 Cal. 
264, 49 L.R.A.,N.S., 737. 

Evidence not inadmissible 

Evidence of crippled condition of 
daughter, resulting from same ac¬ 
cident which brought about subse¬ 
quent death of mother, was not in¬ 
admissible under ruie announced in 
the text,—Gregoriev v. Northwest¬ 
ern Pac. R. -Co., 273 P. 84, 95 Cal. 
App. 447. 

90. 111.—Conant v. Griffin, 48. Ill. 
410. 

Mich.—Chicago, etc., R. Co. v. Bay- 
field, 37 Mich. 205. 

Mo.—Morgan v. Durfee, 69 Mo. 469, 
33 Am.R. 508. 


Evidence relating to insurance 
fund maintained by alleged joint 
wrongdoer was properly excluded.— 
Partridge v. United Elastic Corpora¬ 
tion, 192 N.E. 460, 288 Mass. 138. 

91. Mo.—-Cole v. Long, 227 S.W. 
903, 207 Mo.App. 528. 

17 C.jr. p 1365 note 58. 

92. U.S.—The Princess Sophia, D. 
C.Wash., 35 F.2d 736, rehearing de¬ 
nied 36 F.2d 591. 

Cal.—Sanfilippo v. Lesser, 210 P. 44, 
59 Cal.App. 86. 

Fla.—^W. B. Harbeson Lumber Co. v. 
Anderson, 136 So. 557, 102 Fla. 
731. 

Iowa.—^Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 421, 210 Iowa 
864. 

Mich.—McGrain v. Bell, 227 N.W. 
725, 248 Mich. 523. 

Miss.—Gulf & S. I. R. Co. v. Boone, 
82 So. 335, 120 Miss. 632, certiorari 
denied 40 S.Ct. 220, 251 U.S. 561, 
64 L.Ed. 415, and dismissed 40 S. 
Ct 343, 252 U.S. 567, 64 L.Ed. 
719. 

N.Y,—Dimitroff v. State, 13 N.T.S.2d 
458, 171 Misc. 635. 

Ohio.—Martin v. Pennsylvania R. Co., 
9 N.B.2d 302, 55 Ohio App. 205. 

Pa.—^Walker v. Perkins, 181 A. 511, 
319 Pau 469—^Pilipovich v. Pitts¬ 
burgh Coal Co., 172 A. 136,, 314 Pa. 
385—Gaydos v. Domabyl, 162 A. 
549, 301 Pa, 523—Wilson v. Con¬ 
solidated Dressed Beef Co., 145 A. 
81, 295 Pa. 168. 

S.C.—Mishoe v. Atlantic Coast Line 
R. Co., 197 S.E, 97, 106, 186 S.C. 
402, quoting Corpus Juris. 

Tenn.—^Walkup v. Covington, 73 S. 
W.2d 718, 724, 18 Tenn.App. 117, 
citing Corpus Juris—Tennessee 
Cent. Ry. Co. v. Dial, 65 S.W.2d 
610, 615, 16 Tenn.App. 646, quot¬ 
ing Corpus Juris. 
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Tex.—^West Lumber Co. v. Hunt, Civ. 

App., 219 S.W. 1106. 

Wis.—McGonegle v. Wisconsin Gas 
& Electric Co., 190 N.W. 471, 178 
Wis. 594. 

17 C.J. p 1365 note 61. 

Particular matters which must 
be shown or as to which there must 
be some definite evidence, in particu¬ 
lar cases: 

(1) Deceased’s earning capacity. 
Me.—Bowley v. Smith, 163 A. 539, 

131 Me. 402. 

Pa.—Pilipovich v. Pittsburgh Coal 
Co., 172 A. 136, 314 Pa. 585. 

(2) The part of deceased’s income 
devoted to dependents.—Lambert v. 
M. Satsky Trucking Co., 193 A. 702, 
118 N.J.Law 485, motion denied 199 
A. 774, 120 N.J.Law 391. 

(3) Value of special services of 
deceased wife,—Community Natural 
Gas Co. V. Lane, Civ.App., 133 S.W. 
2d 200, error dismissed Lane v. Com¬ 
munity Natural Gas Co., 134 S.W.2d 
1058, 134 Tex. 255. 

(4) Reasonable value of minor's 
services. 

U.S.—Moser v. Hand, C.C.A.Miss., 81 
P.2d 522. 

Vt—Allen V. Moore, 199 A. 257, 109 
Vt. 405. 

(5) Pair value of hospital care. 
—Ege v. Born, 236 N.W. 75, 212 
Iowa 1138. 

(6) Funeral expenses.—Janies v. 
Monroe Grocer Co., La.App. 179 So. 
605. 

(7) Amount employee’s life was 
shortened because of injuries sus¬ 
tained during only period for which 
employee could himself have re¬ 
covered.—^Pieczonka v. Pullman Co., 
C.C.A.N.Y., 89 F.2d 353. 
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considered above in § 118, substantial damages, it is 
said, may be recovered without proof of special pe¬ 
cuniary loss. 93 Furthermore, since direct proof of 
the value of human life is not possible, and what is 
reasonable compensation therefor must be left to 
the sound discretion and judgment of the jury, as 
is indicated above in § 115, it is not necessary to 
show the precise money value of the life of the de¬ 
ceased, or the exact amount of damages suffered by 
the beneficiaries, in order to sustain a recovery of 


substantial damages,9^ where a foundation for the 
recovery of damages has been laid by the intrcxluc- 
tion of evidence tending to show the earning capac¬ 
ity of deceased,95 or the existence of persons who 
were dependent on him for support.®^ 

The foregoing rules, together with rules govern¬ 
ing the weight and sufficiency of evidence generally, 
apply in determining the sufficiency of the evidence 
to authorize recovery^^ of substantial,9 3 compensa¬ 
tory,99 or exemplary damages or to authorize the 


03. S.C.—Mishoe v. Atlantic Coast 
Line K. Co., 197 S.E. 97, 106, 186 
S.C. 402, quoting- Corpus Juris. 

Tenn.—Tennessee Cent. Ry. Co. v. 
Dial, 65 S.W.2d 610, 615, 16 Tenn. 
.ipp. 646, quoting Corpus Juris, 

17 C.J. p 1365 note 60. 

94. Mo.—Roberts v. Kansas City 
Rys. Co., 228 S.W. 902, 204 Mo.App. 
586. 

Pa.—Lougrhran v. Thomas Bros. Co., 
65 Pa. Super, 302—Clark v. Rum- 
sey, 28 Del.Co, 181. 

S.C.—Mishoe v, Atlantic Coast Line 
R. Co., 197 S.E. 97, 106, 186 S.C. 
402, quoting Corpus Juris. 

Tenn.—Southern Ry. Co. v. Woods, 
86 S.W.2d 903, 19 Tenn.App. 314. 

17 C.J. p 1366 note 63. 

Pecuniary loss may be shown 
through services, food, clothing, 
education, entertainment, gifts be¬ 
stowed.—^Gaydos v. Domabyl, 152 A. 
549, 301 Pa. 523. 

Particular matters as to which 
evidence or at least direct or opinion 
evidence is not required, in particu¬ 
lar cases: 

(1) Value of deceased’s services 
that may have been or might he ren¬ 
dered. 

Ark.—Interurban Ry. Co. v. Trainer, 
233 S.W. 816, 150 Ark. 19. 

Cal.—Wiezorek v. Ferris, 167 P. 234, 
176 Cal. 353. 

Ga.—Georgia Ry, & Power Co. v. 
Shaw, 102 S.E. 904, 25 Ga.App. 
146. 

Miss.—Standard Coffee Co. v. Carr, 
157 So. 685, 171 Miss. 714. 

Tex.—Community Natural Gas Co. 

V. Lane, Civ.App., 133 S.W.2d 200, 
error dismissed Lane v. Communi¬ 
ty Natural Gas Co., 134 S.W. 2d 
1058, 134 Tex. 255—St. Louis, B. & 
M. Ry. Co. V. Watkins, Civ.App., 
245 S.W. 794. 

(2) Actual services of pecuniary 
value rendered to the next of kin.— 
St. Louis, B. & M. Ry. Co., v. Wat¬ 
kins, supra. 

(3) Amount which deceased had 
accumulated before death.—Green¬ 
berg V. City of Waterbury, 167 A. 
83, 117 Conn. 67. 

(4) Life expectancy of deceased or 
his beneficiaries or both. 

Mich.—Gembolis v. Rydeski, 243 N. 

W. 44, 258 Mich. 521. 
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Mo.—Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S.W.2d 31, 
affirmed 33 S.W.2d 118, 326 Mo. 
875. 

Tex.—Texas Co. v. Betterton, Civ. 
App., 56 S.W.2d 663, reversed on 
other grounds 88 S.W.2d 1039, 126 
Tex, 359. 

(5) Exact age of deceased.—Filer 
V. Filer, 152 A. 567, 301 Pa. 461. 

(6) Cost of care, maintenance, and 
schooling of deceased child. 

Cal.—^Wiezorek v. Ferris, 167 P. 234, 
176 Cal. 353. 

Mo.—^Williams v. Hines, App., 229 S. 
W. 414. 

Pa.—Ginocchi v. Pittsburgh & L. B. 

R. Co., 129 A. 323, 283 Pa. 378— 
Chambers v. Peter & A. J. Ellis, 
158 A. 583, 104 Pa.Super, 41. 

Tex.—Rio Grande, E. P. & S. F. R. 
Co. V. Dupree, Civ.App., 56 S.W.2d 
900, error dismissed—Rishworth 
V. Moss, Civ.App., 191 S.W. 843, 
affirmed Moss v. Rishworth, Com. 
App., 222 S.W. 225. 

95. S.C.—Mishoe v. Atlantic Coast 
Line R. Co., 197 o.B. 97, 106, 186 

S. C. 402, quoting Corpus Juris. 

17 C.J. p 1366 note 63. 

Direct evidence not required as to 
earning power of deceased. 

Ky.—Commonwealth v. Hoover’s 
Adm’r, 118 S.W.2d 741, 274 Ky. 
472. 

N.C.—Hicks V. Love, 161 S.E. 394, 
201 N.C. 773. 

In action by parent for death of 
boy thirt-een years old, it is not 
necessary to offer evidence as to the 
present earning capacity of the boy, 
since he was too young to have a 
present earning capacity.—Sebring 
V. Bell Telephone Co. of Pennsyl¬ 
vania, 118 A. 729, 275 Pa. 131. 

96. S.C.—Mishoe v. Atlantic Coast 
Line R, Co.. 197 S.E. 97, 106, 186 
S.C. 402, quoting Corpus Juris. 

17 C.J. p 1366 note 64. 

97. Fla.—W. B. Harbeson Lumber 
Co. V. Anderson, 136 So, 557, 102 
Fla. 731. 

]y[o.—BioHdi V. Central Coal <& Coke 
Co.. 9 S.W.2d 596, 320 Mo. 1130, .af¬ 
firming, App., 297 S.W. 171. 

N.H.—Crugley v. Grand Trunk Ry. 

Co., 108 A. 293, 79 N.H. 276. 
Wash.—Blair v. Kilboume, 207 P, 
953, 121 Wash. 93. 
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Evidence held sufittcient 

<1) To support verdict for plain¬ 
tiff. 

Ark.—Mooney v. Tillery, 4? S.W.2d 
1087, 185 Ark. 457. 

Tex.—Finck Cigar Co. v. Campbell, 
Civ.App., 114 S.W.2d 348, affirmed 
133 S.W.2d 759, 134 Tex. 250. 

(2) To justify judgment denying 
recovery.—^Anderson v. Lavelle, 280 
N.W. 729. 285 Mich. 194. 

98. Cal.—Papini v. Alexander Sani¬ 
tarium, 55 P.2d 270, 12 Cal-App.2d 
249. 

Evidence held sufficient 
U.S.—Western & A. R. R. v. Hughes, 
49 S.Ct. 231, 278 U.S. 496, 73 L.Ed. 
473, affirming 142 S.E. 185, 37 Ga. 
App. 771, certiorari granted 48 S. 
Ct. IS, 278 U.S. 588, 73 L.Ed. 522 
—American R. Co. of Porto Rico 
v. Santiago, C.C.A.Puerto Rico, 9 
P.2d 753. 

Ala.—^Alabama Co. v. Brown, 92 So. 
490, 207 Ala. 18. 

Fla.—Tampa Shipbuilding & Engi¬ 
neering Co. V. Adams, 181 So. 893, 
132 Fla. 419, denying rehearing 
181 So. 403, 132 Fla. 419. 

Tex.—Galveston, H. & S. A. Ry. Co. 
V. Leifeste, Com.App., 22 S,W.2(i 
1061, affirming, Civ.App., 8 S.W.2d 
764—Baray v. Escobedo, Civ.App., 
259 S.W. 1099. 

Wash.—Roalsen v. Oregon Steve¬ 
doring Co., 267 P. 433, 147 Wash. 
672—Heath v. Stephens, 258 P. 
321, 144 Wash. 440. 

17 C.J. p 1366 note 65 [a] (2). 
Evidence held insxifficieut 
N.Y.—Evatis V. Martin, 5 N.Y.S.2d 
259, 254 App.Div. 887—^Dimitroff v. 
State, 13 N.Y.S.2d 458, 171 Misc. 
635. 

17 C.J. p 1366 note 66 [a] (7). 

99. Mo.—Schulz V. St. Louis, I. M. 
& S. Ry. Co., App., 223 S.W. 757, 
modified on other grounds State 
ex rel. St. Louis, I. M. & S. R. 
Co. V. Reynolds, 226 S.W. 564. 

17 C.J. p 1366 note 65 [a] (8). 

1, Tex.—Texas Pac. Coal & Oil Co. 
V. Robertson, 79 S.W.2d 8-30, 125 
Tex. 4, 98 A.L.R. 262, reversing, 
Civ.App., 39 S.W.2d 912—Chronis- 
ter Lumber Co. v. Williams, Civ. 
App., 28 S.W.2d 844, conforming 
to answer to certified questioBS 
288 S.W. 402, 116 Tex. 207. 
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recovery of punitive^ damages; to authorize the | dence adduced to show pecuniary loss,^ including 
amount of the award the sufficiency of the evi- | 


2. S.C.—Nelson v. Atlantic Coast 
Line R. Co., 4 S E.2d 273, 191 S.C. 
345 —Hart v. Union Mfg-. & Power 
Co., 154 S.E. 118, 157 S.C. 174. 

•Wis.—Theby v. Wisconsin Power & 
Lig-ht Co., 222 N.W. 826, 197 Wis. 
601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

17 C.J. p 1366 note 65 [a] (7). 

3. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass'n, D. 
C.N.Y., 17 P.Snpp. 676. 

Mo.—McCord v. Schaff, 216 S.W. 

320, 279 Mo. 558. ^ 

■Evidence held sufficient to authorize 
award 

CD $16,000 for death of wife.— 
Kentucky & I. T. R. Co. v. Becker’s 
Adm’r, 214 S.W. 900, 185 Ky. 169. 

(2) $15,000, reduced from $35,000, 
to surviving husband and children. 

■—Blue's Truck Line v. Harwell, 200 
S.E. 500, 59 G-a.App. 305, conform¬ 
ing to mandate Harwell v. Blue’s 
Truck Line, 199 S.E, 739, 187 Ga. 
78, reversing Blue’s Truck Line v. 
Harwell, 194 S.E. 399, 57 Ga.App. 
136. 

(3) $12,000 to wife for the death 
of her husband, sixty-one years old. 
—Yazoo & M. Y. R. Co. v. Hill, 216 
S.W. 1054, 141 Ark. 378. 

(4) $10,000 for death of person 
receiving $80 monthly from govern¬ 
ment and earning $65 a month with 
ferry.—Menard v. Goltra, 40 S.W.2d 
1053, 328 Mo. 368. 

(5) In excess of $7,500 for death 
of young druggist.—Gabel v. Oliver, 
280 P. 496, 130 Or. 392. 

(6) $5,000 for deceased motorist’s 
wife.—^Atlantic Greyhound Corpora¬ 
tion V. Loudermilk, C.C.A.Ga., 110 
K.2d 596. 

(7) $5,000, reduced from $10,000, 
•for father, and $7,000 for pain and 
•suffering.—^Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. i065. 

(8) $4,000 for death of husband-— 
Gustafson v. Blunk, 41 P.2d 953, 4 
Cal.App.2d 630. 

(9) $4,000 for death of sixteen 
year old coal miner.—Rex Red Ash 
Coal Co. V. Barley’s Adm’r, 6 S.W.2d 
724, 224 Ky. 485, 

* (10) $4,000 for death of boy under 
-sixteen.—Southwestern Gas &■ Elec¬ 
tric Co. V. Godfrey, 10 S.W.2d 894, 
178 Ark. i03. 

(11) $3,500 -to mother of deceased 
' miner.-^Biopdi v. Central Coal & 
•Coke <^o., App-i 297 SW. 171, affirmed 
*9 S.W.2d 596, 320 Mo. 1130. 

(12> $3,500 to parents for death 
■of thirteen year ol^ boy,—Williams 
V. Hines, Mo.App., i29 S.W. 414. 

(is) $2,575 to married 4^ughte;r 


for death of blacksmith and welder 
who was thirty-nine years old.—In¬ 
ternational-Great Northern R. Co. v. 
Acker, Tex.Civ.App., 128 S.W.2d 506, 
error dismissed, judgment correct. 

(14) $2,500 for death of daughter 
of twenty-seven.—^Marcus v. Hugu- 
ley, Tex.Civ.App., 37 S.W.2d 1100, 
error dismissed. 

(15) $1,821.50 to parents for death 
of three year old son, including $1,- 
000 for pecuniary benefits they 
might reasonably expect after the 
child reached twenty-one.—^McGon- 
egle V. Wisconsin Gas & Electric 
Co., 190 N.W. 471, 178 Wis, 594. 

(16) $1,500 for the death of a 
widow, who left two daughters, one 
a minor.—First Wisconsin Trust Co. 
V. Schmidt, 180 N.W. 832, 173 Wis. 
477. 

(17) $1,500 as amount which eight 
and a half year crld boy would prob¬ 
ably have contributed to parents’ 
financial support after he reached 
age of twenty-one.—Red Arrow 
Freight Lines v. Smith, Tex.Civ. 
App., 93 S.W.2d 495, error dismissed. 

(18) $1,250, for death of seaman, 
to dependent brother and sisters, 
though all are married.—Salla v. 
Heilman, D.C.Cal., 7 F.2d 953. 

(19) $1,150 to mother for death of 
twenty-three year old son.—Mas- 
ciarelli v. John F. Dyer Quarry Co., 
66 Pa.Super. 112. 

(20) $1,000 in action by foster 
mother, as a dependent, to recover 
for death of twenty-one year old 
adopted daughter.—Cook v. Raffer¬ 
ty. 93 P.2d 376, 200 Wash. 234. 

Evidence held insufficient to author¬ 
ize award 

(1) $18,000 for death of man for¬ 
ty-seven years old, survived by 
widow and fifteen year old son.— 
Jacksonville Gas Co. v. Askin Stores, 
for Use and Benefit of Wells, 182 So. 
611, 132 Fla. 440. 

(2) $7,000 to mother for death of 
barge master, accordingly award was 
reduced to $4,000,—The Calvert, C. 
C.A.Md., 51 F.2d 494, modifying, D. 
C., In re Eastern Transp. Co., 37 
P.2d 355. 

(3) $4,000, exclusive of pain and 
suffering, to widow for death of hus¬ 
band.—Ehlers V. Gold, 173 N.W. 325, 
169 Wis. 494. 

(4) $4,000 in favor of parents of 
seventeen year old married son.— 
Dixie Motor Coach Corporation v. 
Shivers, Tex;Clv.App., 131 S.W-2d 
677, error dismissed, judgment cor¬ 
rect. 

(5) More than $250 for death of 
sixty-two .ye^r , old woman killed al- 
nidst instantly by train.-^Chicago, 
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R. 1. & P. Ry. Co. V. Jones, 10 S. 
W.2d 863, 178 Ark. 385. 

(6) More than $150 plus nominal 
damages.—Applegate v. Sorral, 294 
P. 27, 110 Cal.App. 544. 

Ill.—Crawford v. Zachary, 235 Ill. 
App. 122. 

Mich.—Sipes v. Michigan Cent. R. 

Co., 204 N.W. 84, 231 Mich. 404. 
Mo.—Byram v. East St. Louis Ry. 

Co., App., 39 S.W.2d 376. 

Evidence held sufficient 

(1) To show pecuniary loss to ben¬ 
eficiary. 

U.S.—Speich v. Cromley, C.C.A.Pa., 
94 F.2d 543, affirming, D.C., Crom¬ 
ley V. Speich, 19 F.Supp. 857—• 
Smith V. Payne, C-C.A.N.J., 269 F. 
1 . 

Ark.—Eureka Oil Co. v. Mooney, 271 
S.W. 321, 168 Ark. 479. 

Cal.—Montanez v. Beard, 278 P. 858, 
207 Cal. 379. 

Del.—Taylor v. Riggin, Super., 7 A. 
2d 903. 

Idaho.—Butler v. Townend, 298 P. 
375, 50 Idaho 542. 

Iowa.—Azeltine v. Lutterman, 254 
N.W. 854, 218 Iowa 675. 

Kan.—^Warders v. Union Pac. R. 

Co., 181 P. 604, 105 Kan. 4. 

Ky.—Veron’s Adm’r v. Veron, 14 S. 

W.2d 185, 228 Ky. 56. 

Mo.—Stipetich v. Security Stove & 
Mfg. Co., App., 218 S.W. 964. 
Mont.—Burns v. Eminger, 261 P. 
613, 81 Mont. 79. 

N.H.—Roussin v. Blood, 10 A.2d 224. 
N.J.—McConachy v. Skalerew, 171 A. 
817, 113 N.J.Law 17—Constantine 
V. Delaware, L. & W. R. Co., 172 
A. 803, 12 N.J.Misc. 518. 

Ohio.—Paul A. Sorg Paper Co. v. 
Hayes, 182 N.E. 886, 43 Ohio App. 
140. 

Tex.—St. Louis, B. & M. Ry. Co. v. 

Watkins, Civ.App., 245 S.W. 794. 

17 C.J. p 1366 note 65 [a] (5). 

(2) To show that beneficiary did 
not suffer pecuniary loss. 

Cal.—Cossi V. Southern Pac. Co., 293 
P. 663, 110 Cal.App. 110. 

Colo.—Boettcher v. Auslender, 232 P. 
683, 76 Colo. 399. 

La.—Simkin v. Ferro Concrete Const. 
Co., 7 La.App. 543. 

Tex.—Texas & P. Ry. Co. v. King, 
Civ.App., 18 S.W,2d 757, error re¬ 
fused. 

(3) To sustain findings that plain¬ 
tiffs were entitled to recover funeral 
expenses only.—Olson v. King Coun¬ 
ty, 62 P.2d 7X9, 188 Wash.. 334, 

Evidence held insufficient to show 
pecuniary loss to beneficiary. 

Cal.—Ginochio v. City and County of 
San Francisco, 228 P. 428, 194 Cal. 
159. 

Colo.—Boettcher,V. Auslender, 232 P. 
683, 76 Colow 3^9, 
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funeral expenses to show the life expectancy of 
deceased,6 or plaintiff or beneficiary to show the 
income or earning capacity of deceased,^ or the 
value of his services and contributions where he is 
a minor,9 or his contributions to his family or hem 
eficiaries to show pain and suffering by de¬ 
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ceased to show dependency of plaintiff or bene¬ 
ficiary on deceased qj- show other matters.^9 

Mortality tables. The introduction of mortality 
tables is not absolutely essential to prove the life 
expectancy of deceased or his beneficiary,^^ and if 
introduced they are not conclusive, and the jury 


Mich.—Sipes v. Michigan Cent. R. 

Co., 204 N.W. 84, 231 Mich. 404. 
Pa.—Pilipovich v. Pittsburgh Coal 
Co., 172 A. 136, 314 Pa. 585—Gay- 
dos V. Domabyl, 152 A. 549, 301 Pa. 
523. 

R. I.—Burns v. Brightman, 117 A. 26, 
44 R.I. 316. 

17 C.J. p 1366 note 6$ [a] (1), (2), 
(5). 

Pailure of one of plaintiffs to 
prove pecximary loss will not defeat 
recovery by another plaintiff whose 
pecuniary loss has been proved.— 
Bowen v. Kizirian, - 287 P. 570, 105 
Cal.App. 286. 

5. Cal.—Koehl v. Carpenter, 191 P. 
43, 47 Cal.App. 642. 

Tex.—International-Great Northern 
R. Co. V. Acker, Civ.App., 128 S. 
■W.2d 506, error dismissed, judg¬ 
ment correct—Temple Lumber Co. 
V. Living, Civ.App., 289 S.W. 746. 

6. Miss.—Goodyear Yellow Pine Co. 
V. Anderson, 157 So. 700, 171 Miss. 
530. 

In action for death of sandblaster 
from silicosis contracted while sand¬ 
blasting, the fact that sandblaster’s 
life may have been shortened to some 
extent by injuries for which master 
was not liable did not preclude re¬ 
covery notwithstanding it was im¬ 
possible to prove how much of the 
shortening was due to injury for 
which master was liable and how 
much was due to injury for which 
master was not liable.—Pieezonka v. 
Pullman Co., C.C.A.N.T., 102 F.2d 
432. 

7. Cal.—Ure v. Maggio Bros. Co., 
75 P.2d 534, 24 Cal.App.2d 490. 

8. Pa.—^Pilipovich v. Pittsburgh 
Coal Co., 172 A. 136, 314 Pa. 585 
—Perry v. Ryback, 153 A. 770, 302 
Pa. 559. 

S. D.—Bottum V. Kamen, 180 N.W. 
948, 43 S.D. 498. 

17 C.J. p 1359 note 92. 

8. U.S.—Swift & Co. V. Johnson, 
Minn., 138 P. 867, 71 C.C.A. 619, 1 
L.R.A.,N.S., 1161. 

R.I.—Ru^so V. Rhode Island Co., 95 
A. 666, 38 RJ. 323. 

10. Ga.—Savannah Electric Co. v. 
Thomas, 118 S.E. 481, 30 Ga,App. 
405, transferred, see 113 S.E. 806, 
154 Ga. 258. 

Mich.—Paperno v. Michigan Ry. En¬ 
gineering Co., 168 N.W. 503, 202 
Mich. 257. * 

Pa.—Gerhart v. East Coast Coach Co., 
166 A. 564, 310 Pa. 535-~Gosh v. 


Lehigh & Wilkes-Barre Coal Co., 
68 Pa. Super. 63. 

Jury was not hound, to accept tes¬ 
timony of widow as to contributions 
from deceased from whom she had 
been separated.—Texas & P. Ry. Co. 
V. King, Tex.Civ.App., 18 S.W.2d 757, 
error refused. 

Evidence of contributions for 
many years raised reasonable prob¬ 
ability of continuance for remainder 
of decedent's active life, as regards 
recovery for death.—^Kretschmar v. 
City of New York, 232 N.Y.S. 387, 
225 App.Div. 761. 

11. Ark.—Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. 1065--Memphis, D. & G. R. 
Co. V. Thompson. 210 S.W. 346, 138 
Ark. 175. 

D.C.—^Washington Ry. & Electric Co. 
V. Scala, 45 App.D.C. 484, affirmed 
37 S.Ct. 654, 244 U.S. 630, 61 L.Ed. 
1360. 

La.—Chanson v. Morgan’s Louisiana 
& T. R. & S. S. Co., 136 So. 647, 
18 La.App. 602. 

Evidence held sufficient 

Ark.—^Arkansas Power & Light Co. 

V. Hoover, 34 S.W.2d 464, 182 Ark. 
1065—Hughey v. Lennox, 219 S.W. 
323, 142 Ark. 593—Central Coal & 
Coke Co. V. Burns, 215 S.W. 265, 
140 Ark. 147, 

Mass.—Allison v. Sessa, 19 N.B.2d 
72. 

Tex.—^McAdoo v. McCoy, Civ.App., 
215 S.W. 870, certiorari denied 41 
S.Ct. 447, 255 U.S. 575, 65 L.Ed. 
793. 

17 C.J. p 1366 note 65 [a] (6). 
Evidence held insufficient 
Ark.—St. Louis Southwestern Ry. 
Co. V. Braswell, 127 S.W.2d 637, 198 
Ark. 143^—^Delamar & Allison v. 
Ward, 41 S.W.2d 760, 184 Ark. 82 
—^Eureka Oil Co. v. Mooney, 271 S. 

W. 321, 168 Ark. 479. 

La.—Majors v. Allen Mfg. Co., 80 So. 
549, 144 La. 314—Chanson v. Mor¬ 
gan’s Louisiana & T. R. & S. S. 
Co., 136 So. 647, 18 La.App. 602. 

17 C.J. p 1366 note 66 [a] (3). 

12. Ariz.—^Atchison, T. & S. P. Ry. 
Co. V. Hopkins, 207 P. 66, 24 Anz. 
103. 

Ga.—Southern Ry. Co. v. Riley, 4 S. 

E.2d 54, 60 Ga.App. 475. 

Hawaii.—Young v. Honolulu Con¬ 
struction & Draying Co., 34 
Hawaii 426. 

Mass,—Neiss v. Burwen, 191 N.E. 
654, 287 Mass. 82. 

Tex.—Thurman v. Chandler, Civ. 
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App., 52 S.W.2d 315, reversed on 
other grounds 81 S.W.2d 489, 125 
Tex. 34. 

Wash.—Joskx v. Short, 96 P.2d 483, 
1 Wash.2d 454—Olson v. King 
County, 62 P.2d 719, 188 Wash. 334 
—Mitchell V. Rice, 48 P.2d 949, 183 
Wash. 402. 

17 C.J. p 1366 note 65 [a] (3), (4). 

13. N.Y.—In re Downs’ Estate, 288 
N.Y.S. 605, 248 App.Div. 738, af¬ 
firmed 5 N.E.2d 383, 272 N.Y. 664. 

17 C.J. p 1366 note 65 [a] (1). 
Evidence held sufficient 

(1) To establish that mother had 
not abandoned son prior to his 
death.—In re Downs’ Estate, 288 N. 
Y.S. 605, 248 App.Div. 738, affirmed 
5 N.E.2d 383, 272 N.Y. 664. 

(2) To show abandonment by fa¬ 
ther of minor child.—Lipovac v. Io¬ 
wa Ry. & Light Co., 210 N.W. 573, 
202 Iowa 517. 

(3) To show that deceased would 
not have recovered from mental ail¬ 
ment with which he was afflicted. 
—Dimitroff v. State, 13 N.T.S.2d 458, 
171 Misc. 635. 

(4) To sxfstain finding that hus¬ 
band and wife, although separated, 
had agreed to again assume marital 
relations.—Gulf, C. & S. F. Ry. Co. v. 
Saint, Tex.Civ.App., 204 S.W. 1021, 
error granted. 

14. Cal.—^Dallas v. De Yoe, 200 P. 
361, 53 Cal.App. 452. 

Colo.—Tadlock v. Lloyd, 173 P. 200, 
65 Colo. 40. 

Ga.—Davis v. Thompson, 119 S.E. 
222, 30 Ga.App. 650—Davis v. 

Whitcomb, 118 S.E. 488, 30 Ga. 
App. 497. 

Idaho.—Butler v. Townend, 298 P. 
375, 50 Idaho 542. 

Kan.—^Warders v. Union Pac. R. Co., 
181 P. 604, 105 Kan. 4. 

N.J.—Marendino v. Spitz, 3 A.2d 601, 
121 N.J.Law 556. 

N.D.—Schultz V. Winston & Newell 
Co., 283 N.W. 69, 68 N.D. 674. 

Okl.—Covington Coal Products Co. 
V. Stogner, 72 P.2d 491, 181 Okl. 
35. 

Pa.—^Ra&kus v. Allegheny Valley SL 
Ry. Co., 153 A. 117, 302 Pa. 34. 
S.C.—^Dantzler v. Southern Ry. Co., 
164 S.E. 434, 166 S.C. 148, reversed 
on other grounds Southern Ry. Co. 
V. Dantzler, 52 S.Ct. 520, 286 U.S. 
318, 76 L.Ed. 1127—^Youngblood v. 
Southern Ry. Co., 164 S.E. 431, 166 
S.C. 140, reversed on other grounds 
Southern Ry. Co. v. Youngblood, 
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are not bound by them.i^ The value of these ta¬ 
bles when applied to a particular case, it is said, 
must depend largely upon other circumstances, such 
as the state of health, habits, and the manner of 
life, and the social condition of the person injured, 
and the attention of the jury should be called to 


these qualifying circumstancesT® However, they 
may be one of the chief factors in estimating the 
amount of damages, where the beneficiary has sus¬ 
tained or may sustain pecuniary injury, and it 
has been said that they should be controlling where 
not opposed by any other evidenceT^ 


DEATHSMAK. The exeeutionerj or hangman; he 
who executes the extreme penalty of the lawT 

DE ATTORNATO RECIPIENDO. A writ which 
lay to the judges of a court, requiring them to re¬ 
ceive and admit an attorney for a party,^ 

BE ATJBIENBO ET TERMINANDO. The name 
of a writ, or rather commission, granted to certain 
justices to hear and determine eases of heinous mis¬ 
demeanor, trespass, riotous breach of the peace, 
etc.^ 

DE AVERIIS CAPTIS IN WITHERNAM, or BE 
AVERIIS CAPTIS IN WITHERNAMIUM. A writ 
which lies to take other cattle of defendant where 
he has taken and carried away cattle of plaintiff out 
of the country, so that they cannot be reached by 
replevin.*^ 

DE AVERIIS REPLEaiANDIS. A writ directed 
to the sheriff, commanding him to cause to be re¬ 
plevied for a party his beasts or chattels, etc., which 
another had taken and unjustly detained.^ 

DEBAR. To cut off from entrance; to hinder from 


approach, entry, or enjoyment; to preclude; to 
shut out or exclude.® 

DEBASE. To degrade, or to lower or impair mor¬ 
ally.'^ 

Phrase: ^^Debasing act which may exclude him 
from society.”® 

DEBAUCH. 

Present Tense 

The term has a twofold meaning in which it is 
used in the law forms, and which it has now fully 
acquired as a general word; from its French'origin, 
compounded of the preposition ^^de,” from, and 
^^bauche,” an old Armorican word in use in Brittany, 
meaning shop, the word takes its primary meaning 
of to entice or draw one away from his work, em¬ 
ployment, or duty.^ Derivatively to corrupt one^s 
manners, to make lewd, to mar or spoil to cor¬ 
rupt, to corrupt in morals or principles, to lead 
astray morally into dishonest and vicious practices 
or into unehastity.^i The meaning of the word .has 
been extended, so as to become in use the equiva¬ 
lent of Ho violate hence to seduce and vio¬ 
late, or vitiate a woman; to ravish, deflower, or vio- 
late.i® In connection with such offenses as erim- 


52 S.Ct. 618, 286 U.S. 313, 76 L.Ed. 
1124. 

Tex.—Baray v. Escobedo, Civ.App., 
25£> S.W. 1099. 

17 G.J. p 1366 note 68. 

15. Cal.—Coughman v. Harman, 26 
P.2d 851, 135 Cal.App. 49. 

Fla.—Cudahy Packing Co. v, Ellis, 
140 So. 918, 105 Fla. 186. 

Ga.—Davis v. ’Whitcomb, 118 S.E. 

488, 30 Ga.App. 497. 

Iowa.—Droullard v. Rudolph, 223 H. 

W. 100, 207 Iowa 367. 

17 C.J. p 1367 notes 69, 70. 

16. * Ga.—Savannah, etc., R. Co. v. 
Stewart, 71 Ga. 427. 

Pa.—Steinhrunner v. Pittsburgh, 
etc., R. Co., 23 A. 239, 146 Pa. 504, 
20 Am.S.R. 806. 

17. S.D.—Bottum v. Kamen, 180 N. 
W. 948, 43 S.D. 498. 

18. Mich.—Little v. Bousfield, 131' 

K.W. 63, 165 Mich. 654. j 

Wis.—Secord v. John Schroede^ Lura-I 


her Co., 150 N.W. 971, 160 Wis. 

1 . 

17 C.J. p 13G7 note 72. 

1. Black L.D. 

I 2, Black L.D. 

3. Black L.D. 

4. Bouvier L.D. 

See also Capias 12 C.J.S. p 1120 
notes 32, 33. 

5. Burrill L.D. 

6. Ga.—Printup v. Alexander, 69 
Ga. 553, 556, quoting Webster D,— 
Haynesworth v. Hall Const. Co., 
163 S.E. 273, 277, 44 Ga.App. 807. 

7. Century D. 

8. “la a sense, of course, anything 
contrary to good morals, or any¬ 
thing vicious, is debasing, but this 
expression in the Code, ‘guilty of 
some debasing act which may ex¬ 
clude him from society,* has ref¬ 
erence, in our judgment, to those 
repulsive acts which would cause 
him to be shunned or avoided, in 
the same way as would a contagious; 
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disease."—Morris v. Evans, 95 S.E. 
385, 386, 22 Ga.App. 11. 

9. N.Y.—Koenig v. Nott, 2 Hilt. 
323, 329, 8 Abb.Pr. 384. 

10. H-T.—Koenig v. Nott, supra. 

11. U.S.—Athanasaw v. U. S., Fla., 
33 S.Ct. 285, 287, 227 U.S. 326, 57 
L.Ed. 528-~U. S. v. Long, D.C.Ill., 
16 F.Supp. 231, 232.. 

Similarly expressed 

"To corrupt with lewdness; bring 
to be guilty of unchastity, deprave, 
seduce, as to debauch a woman."— 
Litton V. Woliver, 100 S.E. 827, 828, 
126 Va. 32. 

12), In Worcester Dictionary the 
term is used "as an appropriate defi¬ 
nition for the word 'constuprate,' 
from the Latin constupro^ meaning to 
violate."—Koenig v. Nott, 2 Hilt., 
N.Y., 323, 330, 8 Abb.Pr. 384. 

13. N.Y.—^Koenig v. Nott, supra. 
Va.—Litton v. Woliver, 100 S.E. 827, 
828, 126 Va. 32. 
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inal conversation, seduction, and the like, the -word 
imports carnal knowledge and implies mox'e than 
merely to lead a 'woman astray, to corrupt her, to 
corrupt her affections, her conscience, or her judg¬ 
ment.The term has been compared with and dis¬ 
tinguished from ^'seduce” see the C.J.S. title Seduc¬ 
tion § 2, see also 17 C.J. p 1368 note 27 [a]. 

Debauched 

In one sense, enticed, led astray, vitiated or cor¬ 
rupted.^^ In another sense, carnally known.^^ 

Phrases: ^^Debauched and carnally knew’^ see 
Carnally 12 C.J.S. p 1151 note 85, and “debauched 
habits.’^^'^ 

Debauching 

It has been said that the verbal noun “debauch¬ 
ing” and “seduction” are in civil eases very gener¬ 
ally used as substantially similar terms, and that 
“debauching’^ is the proper word for such miscon¬ 
duct with a servant or member of a family as gives 
ground of action.^^ 

DEBAUCHERY. The term is not a legal or tech¬ 
nical one,^9 but a “word of broad signification,20 al¬ 
though it has been said that, as sometimes used, 
it has a quasi-technieal meaning and is practically 
synonymCus with the phrase “carnal knowledge.”^! 
While it may, and often does, suggest the idea of 
sexual immorality, that is, of a life which will lead 
eventually, or tends to lead, to sexual immorality, 
it need not necessarily imply drunkenness or im¬ 
morality in fact.22 In a subjective sense and in 


general terms “debauchery” has been defined as 
meaning excessive indulgence in sensual pleasures 
of any kind; excessive indulgence of the appetites, 
or of the body; specifically drunkenness, gluttony, 
intemperance, licentiousness, sensuality, or taking 
up vicious habits; also excessive or unlawful in¬ 
dulgence of lust, habitual levrdness, and sexual im¬ 
morality; and* also, in an objective sense, corrup¬ 
tion of innocence.22 

Phrases: “Debauchery and other immoral pur¬ 
poses,”24 ^^prostitution or debauchery or any other 
immoral purpose,”2^ “purpose of debauchery, illicit 
relationship, concubinage, prostitution, or other il¬ 
legal purpose, ”26 ^^purpose of . . . debauchery, 

or for any other immoral purpose, ”27 and “purpose 
of prostitution and debauchery. ”2 8 

BE BENE ESSE. See De ante p 1010 notes 20-22, 
also the C.J.S. title DepK)sitions §§ 6, 25, and 18 C. 
J. p 610 note 91-p 611 note 12, and p 629 note 17-p 
630 note 47. 

DEBENTURE. Etymologically debenture is but 
debt “writ large;” and it is, comparatively speak¬ 
ing, a new term, not in the English language, but in 
the law. At first, during the Protectorate, when 
the term seems to have originated, it was spelled 
“Debentur,” that being the Latin word with which 
the instrument began. It has been said that there 
is not any precise legal definition of the term, and 
it is not in either law or commerce a strictly tech¬ 
nical term, or what is called a term of art.29 It has, 


“Tlie word . . ordinarily 

imports the deflowering: of a wo¬ 
man, whether with or without her 
consent, and, if with her consent, 
whether that consent he obtained by 
promis>es and persuasion or spring: 
from her own desires."—Slate v. 
Long-, 141 S.W. 1099, 1101, 238 Mo. 
383. 

14. Iowa.—Wood V. Mathews, 47 
Iowa 409, 410. 

15. N.Y.—Koeniff v. Kott, 2 Hilt. 
323, 329. 

16. Mo.—State v. Wheeler, 18 S.W. 
924, 925, 108 Mo. 658, 662. 

Tex.—Putnam v. State, 16 S.W. 97, 
29 Tex.App. 454, 457, 25 Am.S.R. 
738. 

17 C.J. p 1368 note 33, 

17. Phrase defined 

"Habits of debauchery of the kind 
which are calculated to produce in 
the subject of theih mental imbecil¬ 
ity, and which evince moral deprav¬ 
ity, and produce legal incapacity." 
—Wickwire’s App., 30 Conn. 86, 88. 

18. Ga.—Mosley v. Lynn, 157 S.E. 
450, 454, 172 Ga. 193. 

19. U.S.—Athanasaw v. U. S., Fla., 


33 S.Ct. 285, 287, 227 U.S. 326, 331, 
57 L.Ed. 528. 

20. It includes all kinds of exces¬ 
sive indulgence in sensual pleasures 
of any kind, such as gluttony and 
intemperance, and, as used in some 
connections, having reference to im¬ 
moral sexual relations.—Gillette v. 

U. S.. C.C.A.N.D., 236 E. 215, 218. 

“Bebauchery has different mean¬ 
ings, some of them being foreign to 
the statute; for example gluttony 
and intemperance. . . . As was 

held in the Athanasaw Case [cited 
supra] the White Slave Act refers 
to that phase of debauchery con¬ 
sisting of ‘sexual actions.’ "—^King 

V. U. S., C.C.A.Utah, 55 F.2d 1058. 
1060. 

21. S.I>.—State v. Duffy, 225 N.W. 
61, 63, 55 S.D. 110. 

22. U.S.—^Athanasaw v. U. S., Fla., 
33 S.Ct. 285, 287, 227 U.S, 326, 331, 
57 L.Ed. 528—U. S. v. Long, D.C. 

Ill., 16 F.Supp. 231. 232. 

23. U.S.—Athanasaw v. U. S., Fla., 
33 S.Ct. 285, 287, 227 U,S. 326, 331, 
57 L.Ed. 528—U. S. v. Long, D.C. 

Ill., 16 F.Supp. 231, 232—Suslak v. 
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U. S., Mont., 213 F. 913, 917, 130 
C.C.A. 391. 

24. U.S.—King v. U. S., C.C.A.Utah, 
55 F.2d 1058, 1060. 

25. U.S.—U. S. V Long, D.C.Ill., 16 
F.Supp. 231, 232. 

‘*The terms ‘debauchery’ and ‘im¬ 
moral purpose*, by reason of asso¬ 
ciation with the term ‘prostitution,’ 
have been restricted in meaning to 
immorality consisting of sexual de¬ 
bauchery."—U. S. V. Lewis, C.C.A. 
Ind., 110 F.2d 460, 462, 

2a S.D.—State v. Duffy, 225 N.W. 
61, 62, 55 S.D. 110. 

27. U.S.—Gillette v. U. S., C.C.A.N. 

. D., 236 P. 215, 217. 

28. Implying corruption of mind 
and character 

"The statute is violated, if the 
intent is to expose the woman to 
such influences as will naturally and 
inevitably so corrupt her mind and 
character as to lead her to acts of 
sexual immorality."—Van Pelt v. U. 

S.. C.C.A.Va., 240 P. 346, 348, L.R.A 
1917E 1135. 

29. Eng.—Levy v. Abercorris Slate, 
etc., Co., 37 Ch.D. 260, 264—Ed- 
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however, been used by lawyers frequently with ref¬ 
erence to instruments under certain statutes and 
a debenture, although never legally defined, is in¬ 
cluded under one of three descriptions: First, a 
simple acknowledgment under seal of the debt. Sec¬ 
ond, an instrument acknowledging the debt and 
charging the property of the company with repay¬ 
ment. Third, an instrument acknowledging the 
debt, charging the property of the company with 
repayment, and further restricting the company 
from giving any prior charge.^^ Having in mind 
this classification, the term may be said to signify 
a debt;^^ an acknowledgment of a debt, in the na¬ 
ture of a bond or bill, etc.;^^ a promise to pay a 
fixed sum of money a security, or promise to 
pay, for a loan of money issued by a public com¬ 
pany, usually creating a charge on the whole or a 
part of the company’s stock and property, although 
not necessarily in the form of a mortgage an 
agreement by which a right in equity to a charge or 
security on personal chattels is conferred an in¬ 
strument, generally under seal, for the repayment 
of money lent, usually if not exclusively used of 
obligations of corporations or large moneyed co- 

monds v. Blaina Furnaces Co., 36 

Ch.D. 215, 218. 

Ont.—Toronto Bank v. Cobourg-, etc., 

R. Co., 7 Out. 1, 7. 

Similarly expressed 

“A debenture, is an instrument of 
comparatively recent use in this 
country. It represents a debt. It is 
an acknowledgment of a debt."— 

Carson, Pirie, Scott & Co. v. DufCy- 
Powers, Inc., D.C.N.T., 9 F.Supp. 

199, 201. 

Difficulty of definition discussed 

(1) In general.—British India 
Steam Nav. Co. v. Inland Revenue 
Comrs., 50 L.J.Q.B. 517, 619. 

17 C.J. p 1368 note 58. 

’ (2) "An English writer, Buckley, 
speaking for the time he wrote, 
said: ‘No one seems to know exact¬ 
ly what "debenture" means.’ And 
Judge Chi tty, in 56 Law Journal 
Chancery, 817, said: ‘So far as I 
am aware the term "debenture" has 
never received any precise definition. 

It is, comparatively speaking, a new 
term.' It seems to have originated 
in English governmental depart¬ 
ments when an instrument was is¬ 
sued in which the government was 
charged with the payment of (pos¬ 
sibly promised to pay) a specified 
sum to a creditor, the amount found 
to be due upon an auditing of his ac¬ 
count. In the United States it was 
originally 'a certificate given by the 
collector of a Port, under the Unit¬ 
ed States Customs Laws, to an ipi" 
porter specifying the allowance to 
be made him upon the duties dUe 
upon imported merchandisei which 


partnerships, issued in a form convenient to be 
bought and sold as investmentsan instrument 
importing an obligation or covenant to pay, in most 
eases at the present day accompanied by some 
charge or security,3S although, as has been said, 
the word does not necessarily imply a secured debt 
or claim,from the context, it may be con¬ 
strued as doing so,^^ the nature of the obligation 
following the terms of the agreement or plan under 
which it is issued an instrument in the nature 
of a mortgage, to secure a certain sum of money, 
with interest, to which coupons are attached mak¬ 
ing the interest payable half yearly,the term “de¬ 
benture” including the entire instrument of obliga¬ 
tion, consisting of the body wherein is set forth the 
obligation as to repayment of the principal sum, to¬ 
gether with the coupons attached thereto.^2 jt has 
been said that according to general usage and as 
commonly understood a debenture is a negotiable 
instrument transferable by indorsement or by mere 
delivery and may be, and perhaps generally is, 
under seal, in which ease it is called “a debentui’e 
bond;”^s but an instrument need not be under seal 
to be a debenture; it may be a simple aeknowledg- 

that the party owes and is bound to 
pay." 

Eng.—In re Imperial Land Co., L. 

R. 11 Eq. 478, 489. 

Ont.—Toronto Bank v. Cobourg, etc., 

, R. Co., 7 Ont. 1, 7. 

(3) "A writing acknowledging a 
debt." 

Ga.—Crawford v. Roney, 61 S.E. 117, 
120, 130 Ga. 515, 521. 

Vt.—Barton Nat. Bank v. Atkins, 47 
A. 176, 180, 72 Vt. 33. 

34. Cal.—People v. Leach, 290 P. 
131, 134, 106 Cal.App. 442. 

35. Mo.—Lorimer v. McGreevy, 84 

S. W.2d 667, 669, 229 Mo.App. 970. 
3 ©. Eng.—In re Standard Mfg. Co., 

[18ai] 1 Ch. 627, 645. 

37 . Vt.—Barton Nat. Bank v. At¬ 
kins, 47 A. 176, 180, 72 Vt. 33, 45, 
quoting Century D. 

38 . Eng.—Edmonds v. Blaina Fur¬ 
naces Co., 36 Ch.D. 215, 219. 

39 . Vt.—Barton Nat. Bank V. At¬ 
kins, 47 A. 176, 180, 72 Vt. 33. 

40. Hawaii.—Henry Waterhouse 
Trust Co. V. Vicars, 28 Hawaii 
232, 242. 

41 . U.S.—Carson, Pirie, Scott & 
Co. V. DufCy-Powers, InC., D.C.N. 

T. , 9 F.Supp. 199, 202, 

42 . Eng.—In re Rogers, 1 Dr- & Sm. 
388, 342, 62 Reprint 408. 

43 . U.S.—Weinstein v. Siemens & 
Halske Aktiengesellschaft, D.C.N. 
Y., 26 F.Supp. 410; 411. . 

44 Eng.—Macfarlane v. St. C^saire, 
2 Montr. Q.B. 160, 166.‘ 

45. Eng.—In re' Colonial Trusts 


the importer, instead of selling in 
this country, re-exports. In other 
words, it was a certificate showing 
the amount to be deducted from the 
duty to be paid, or, if it had been 
already paid, the amount of refund 
to which the importer was entitled. 
The word is derived from the Latin 
‘debentur,’ which means, ‘they are 
due.’"—Lorimer v. McGreevy, 84 S. 
W.2d 667, 669, 229 Mo.App. 970. 

30 . Eng.—Edmonds v. Blaina Fur¬ 
naces Co., 36 Ch.D. 216, 218. 

31 . Eng.—English, etc., Mercantile 
Inv. Trust, Ltd. v. Brunton, [1892] 
2 Q.B. 700—Brown v. Inland Rev¬ 
enue Comrs., 64 L.J.M.C. 209, 211. 

32 . Eng.—Edmonds v. Blaina Fur¬ 
naces Co., 36 Ch.D. 215, 219. 

i 33 . Eng.—Levy v. Ab'ercorris Slate, 
etc.,. Co., 37 Ch.D. 260. 

17 C.J. p 1369 note 65. 

As acknowledgment of debt 

" ‘An English debenture is a term 
which in its widest application in¬ 
cludes any instrument issued by a 
corporation which creates' a debt or 
acknowledges it.’ . . . Tn the 

United States, as in England, a de¬ 
benture is a ‘writing acknowledging 
a debt.’ ’’—Keeley v. Associated Gas 
& Electric Co., 278 N.Y.S. 962, 965, 
15^ Misc. 146. 

Similarly expressed 

(1) “A document which either 
created a debt or acknowledges it." 
—Levy V. Abercorris Slate, etc., Co., 
'37 Ch.D. 260, 264. 

(2) "An, instrument which shows 

13G2 



25 C.J.S. 


DEBENTURE—DEBET ESSE FINIS LITIUM 


merit or promise to pay, like a promissory note.^^ 
Debentures, charging generally the undertaking and 
assets of the company -with payment of the debt, are 
oalled ^^floating securities/^ They are merely a 
oharge upon the assets of the company for the time 
^eing, and leave the company at liberty to carry 
on its business and deal with its property as it sees 
■fit, until stopped by either the appointment of a re¬ 
ceiver or a winding up.'^'^ 

Under particular circumstances the term has been 
compared with, or distinguished from, “bond” see 
Bonds § 2 note 11, “mortgage,” see the C.J.S. title 
Mortgages § 9, also 17 C.J. p 1369 note 75 [a], 
-“promissory note,”48 and “promissory note secured 

by a mortgage.”-^9 

“Debenture,” as a secured debt within a statute 
relating to the order of payment of debts on the 
winding up of an insolvent trust company see 
Banks and Banking § 1072, considered merely as a 
bond see Bonds § 2 text and note 11, and consid¬ 
ered as a corporate obligation see the C.J.S. title 
Corporations §§ 1146, 1153, 1154, and 1159, also 14a 
C.J. p 611 notes 27-29, p 623 note 73, p 627 notes 
21, 39, p 628 note 61, and p 632 notes 53-66. 

Debenture stock. In England the Companies 
Clauses Act provides for the creation of “deben¬ 
ture stock,” which is a charge on the net earnings 
and profits of the corporation; and is distinguished 
from the “proprietary or capital stock” of the com¬ 
pany. ^0 

Other phrases: “Bond, debenture or other se¬ 
cured debt of the eorporation,”^! “G-old Deben¬ 
ture,” and “mortgage debenture,”5^ also “6% In¬ 


come Debentures,and also adjectively “deben¬ 
ture bonds,”® 5 and “debenture redemption compa- 

ny.”®6 

DEBET. Latin, literally, “He owes.”^^ The word 
is used in various legal phrases hereunder defined 
or explained and in several maxims hereafter set 
out in their proper alphabetical sequence. 

Debet et detinet. Literally “He owes and de¬ 
tains.” Words anciently used in the original writ, 
(and now, in England, in plaintifi’s declaration) in 
an action of debt, where it was brought by one of 
the original contracting parties who personally gave 
the credit, against the other who personally in¬ 
curred the debt, or against his heirs if they were 
bound to the’payment, as by the obligee against the 
obligor, by the landlord against the tenant, etc.^^ 

Debet et solet. Literally “He owes and is used,” 
or “has been used to do.” Words anciently used in 
writs, showing both a right and a custom as the 
ground of the claim; as in the writs De secta ad 
molendinum, De molendino, domo, et ponte reparan- 
da, etc.59 

Debet sine breve. Literally “He owes without 
declaration filed.” Used with relation to a confes¬ 
sion of judgment.^0 

Nil debet. Literally “He owes nothing.” The old 
form of the general issue in all actions of debt on 
simple contract, that is, those not founded on a 
specialty.®^ 

DEBET ESSE FINIS LITIUM.es 


Corp., 15 Ch.D. 465—In re General 
South American Co., 2 Ch.D. 337. 

•46. Eng-.—British India Steam Nav. 
Co. V. Inland Revenue Comrs., 7 
Q.B.D. 165, 169. 

47. Eng-.—In re Panama, etc.. Mail 
Co.,‘L.R. 5 Ch. 318—Edward Nel¬ 
son & Co., Ltd. V. Faber, [1903] 
2 K.B. 367, 376. 

17 C.J. p 1369 note 79. 

48. Eng.—British India Steam Nav. 
Co. V. Inland Revenue Comrs., 7 
Q.B.D. 165/ 171, 44 L.R.Rep.N.S. 
378, 381. 

17 C.J. p 1369 note 78 [a]. 

49. Cal.—People v. Leach, 290 P. 
131, 134, 106 CaLApp. 442. 

50. Eng.—In re Bodman [1891] 3 
Ch. 135, 137—^Attree v. Hawe, 9 
Ch.D. 337. 

14 C.J. p 409 note 52 [a]. 

51. Hawaii.—Plenry Waterhouse 

Trust Co. -v* Vicarsi 28 Hawaii 
232, 242. 


52. Hig-^h soTUidiiig- for “bonds” 
"Just why they should be given 
the supposedly lofty and imposing 
title of 'debenture' is not easily com¬ 
prehended. In ordinary parlance, 
they are, and should be called, 
'bonds.’ ”—^Lorimer v- McGreevy. 84 
S.’W.2d 667, 669, 229 Mo.App. 970. 
63. Eng.—British India Steam Nav. 
Co. V. Inland Revenue Comrs., 7 
Q.B.D. 165, 169, 50 L.J.Q.B. 517, 
519—^In re Florence Land, etc., 
Co., 10 Ch.D. 530, 539. 

54. IJ.S.—Carson, Pirie, Scott & 
Co. V. Duify-Powers, Inc., D.C.N. 
Y., 9 F.Supp. 199, 202. 

55. N.Y.—Mercantile Properties v. 
.State Tax Commission, 16 N.B,2d 
‘ 352, 353, 278 N.Y. 325. 

See also Corporations § 1146, and 
14a C.J. p 611 text and notes 27- 
29. . 

56. La.—Ballard v. Ponchatoula 
Homestead Assoc., 69 So. 91, 92, 
137 La. 677. 

57. Burrill L.D. 

1303 


sa Black L.D. 

“The declaratioiL, in such, cases, 

states that the defendant ‘oices to' 
as well as 'detains from’ the plaintiff 
the debt or thing in question; and 
hence the action is said to be ‘in 
the dehet et detinet* Where the dec¬ 
laration merely states that the de¬ 
fendant detatm the debt, (as in ac¬ 
tions by and against an executor 
for a debt due to or from the testa¬ 
tor.) the action is said to be *in the 
detinet’ alone.”—Black L.D. 

59. Burrill L.D. 

17 C.J. p 1370 note 87. 

©0. Black L.D. 

61. Black L.D. 

62. Wharton L.Lex. 

See also the C.J.S. title Debt, Action 
. of § 11, and 18 C.J. p 16 note 69- 
p 17 note 82. 

63. A maxim meaning “There ought 
to be an end of lawsuits."—^Bouvier 
L.D. 



BESET QV18 JUKI, ETC.—BEBITVM ET CONTRACTUS, ETC. 


DEBET QUIS JTTEI SUBJACEEE DBI DBLIN- 
QUIT.ei 

DEBET SUA CXJIQUE DOMES ESSE PERrOGI- 
UM TUTISSIMUM.«5 

DEBILE FUNDAMENTUM FALLIT OPES.66 

debit, a sum charged as due or owing. The term 
is used in bookkeeping to denote the left-hand page 
of a ledger to which all items are carried that are 
charged to an account, or the charging of a person 
or an account with all that is supplied to or paid 
out for him, or for the subject of the account. Al¬ 
so, the balance of an account where it is shown that 
something remains due to the person keeping the 
account.®'^ The term has been compared with, and 
distinguished from, “credit^’ see Credit 21 C.J.S. 
p 1044 note 94. Used in industrial insurance to 
denote an agent’s territory, see the C.J.S. title In¬ 
surance § 49, also 17 C.J. p 1370 note 95. 

DEBITA SEQUUHTTJR PERSONAM DEBITOR- 
IS.68 

DEBITOR. In the civil and old English law, a 
debtor.®^ 

DEBITOR NON PRiESUMITUR DONARE.70 

DEBITORUM PAOTIONIBUS, CREDITORUM 
PETITIO NEC TOLLI NEC MINUI PO- 
TEST.71 


25 C.J.S. 

DEBITRIX. The feminine form of ^^debitor,” above 
defined, meaning a female debtor.'^2 

DEBITUM (plural DEBITA). Something due or 
owing; a debt.'^^ The term, it is said, signifies not 
only debt for which an action of debt lies, but gen¬ 
erally any duty to be yielded or paid.74 
Debitum in prcesenti solvendum in futuro. lat¬ 
erally debt due at present to be paid in fu- 
ture.”75 ^ (iebt or obligation complete when con¬ 
tracted, but of which the performance cannot be 
required until some future period;’^® a debt ow¬ 
ing, but not yet due;'^'^ an accruing debits TI 10 
term has been distinguished from ^^contingent 
claim.”'^^ 

Debitum sine hrevi. Debt without writ; debt 
without a declaration. In old practice, this term 
denoted an action begun by original bill, instead of 
by writ. In modern usage, it is sometimes applied 
to a debt evidenced by confession of judgment with¬ 
out suit. The equivalent Norman-French phrase 
was ^^debit sans breve.”^® 

Debit a fundL Law Latin, in Scotch law, debts 
secured upon land.^^ 

Debita laicorum. Law Latin, in old English law, 
debts of the laity, or of lay persons; debts recov¬ 
erable in the civil courts.^^ 

DEBITUM ET CONTRACTUS SUNT NULLIUS 

LOOI.83 


64. A maxim meaning- “Every one 
oug-ht to be subject to the law of the 
place where he offends.”—Black L.D. 

65. A maxim meaning- “Every 
man’s house should be a perfectly 
safe refuge.”—Black L».D. 

Applied in Clason v. Shotwell, 12 
Johns., N.T., 31, 54. 

66. A maxim meaning “A weak 
foundation frustrates [or renders 
vainl the work [built upon it.]”— 
Black L.D. 

Applied 

Ky.—Ward v. Lee, 1 Bibb 18, 24. 
Mo.—Anderson v. Stapel, 80 Mo.App. 
115, 122. 

Other-wise rendered 

“When the foundation fails, all 
goes to the ground; as, where the 
cause of action fails, the action it¬ 
self must of necessity fail.”—Black 
L.D. 

67. Black L.D. 

68. A maxim meaning “Debts fol¬ 
low the person of the debtor; that 
is, they have no locality, and may 
be collected wherever the debtor can 
be found.”—Black L.D. 

69. Black L.D, 

70. A maxim meaning “A debtor is 


not presumed to make a gift.”— 
Black L.D, 

Application of the maxim discussed 

(1) “ ‘If,’ says Lord Hardwicke, 
in Richardson v. Greese, 3 Atk, 65, 
'the maxim, debitor non presumitur 
donare were to be re-considered, it 
would not hold. Courts are fond 
of taking cases out of this rule.’ ”— 
Byrne v. Byrne, 3 Serg. <& R., Pa., 
54, 56, 8 Am.D. 641. 

(2) “Where a debtor gives money 
or goods, or grants land to his cred¬ 
itor, the natural presumption is that 
he means to get free from his obli¬ 
gation, and not to make a present, 
unless donation be expressed.”—' 
Black L.D. 

(3) “Whatever disposition he 
makes of his property is supposed 
to be in satisfaction of his debts.” 
—Black L.D. 

71. A maxim meaning “The right 
of creditors to sue cannot be taken 
away or lessened by the contracts 
of their debtors.”—Bouvier L.D., cit¬ 
ing Broom Leg-Max. 

Also translated; “The rights of 
creditors can neither be taken away 
nor diminished by agreements among 
(or of) the debtors.”—Black L.D. 

72. Black L.D. 
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73. Black L.D. 

74. Minn.—Daniels v. Palmer, 42 
N.W. 855, 857, 41 Minn. 116. 

N.J.—New Jersey Ins. Co. v. Meek¬ 
er, 37 N.J.Law 282, 301, quoting 
2 Coke Inst, p 89. 

75. Mo.—Eppright v. Nickerson, 78 
Mo. 482, 488. 

76. Black L.D. 

Applied or explained in U. S. v. 
North Carolina Bank, N.C., 6 Pet. 
29, 39, 8 L.Ed. 308—17 C.J. p 1370 
note 4 [a]. 

77. Cal.—People v. Arguello, 37 
Cal. 524, 525. 

78. Eng.—Webb v. Stenton, 11 Q.B. 
D. 518, 524. 

17 C.J. p 1371 note 6. 

79. Ill.—People ex rel. Nelson v. 
West Town State Bank, 25 N.E. 
2d 509, 512, 373 Ill. 114. 

See also Claim 14 C.J.S. p 1185 note 
93-p 1186 note 2. 

80. Black L.D. 

81. Black L.D., citing Erskine Int. 
4, 1, 11. 

82. Black L.D., citing Crabb.Eng. 
L. p 107. 

83. A maxim meaning “Debt and 
contract are of [belong to] no place; 
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DE BONIS ASPORTATIS—DEBRIS 


DB BOITIS ASPORTATIS. See De ante p 1010 
note 23. 

DE BOlSriS HON or DE BONIS NON ADMINIS¬ 
TRATIS. See De ante p 1010 note 24. 

DE BONIS NON AMOVENDIS. A writ for not 
removing goods.^^ 

DE 'BONO ET MALO. The name of the special 
writ of jail delivery formerly in use in England, 
which issued for each particular prisoner, of 


course. 

DEBRIDEMENT. Operation of removing by an 
incision any part which causes obstruction or pre¬ 
vents escape of pus.s® 

Phrase: '‘^Debridement of the ulcer.^^^7 

DEBRIS. As a term used in mining to designate 
the movable superficial deposit, as contrasted with 
the immovable mass lying below, see the C.J.S. ti¬ 
tle Mines and Minerals § 3, also 17 C.J. p 1371 
text and notes 22-24. 


that is, have no particular locality. 
—Black L.D. 

Applied in State v. Pine County 
Dist. Ct., 102 N.W. 869, 870, 94 

Minn. 370, 3 Ann.Cas. 725—17 C.J. 
p 1370 note 2 [a]. 


a4. Black L.D. 

17 C.J. p 1371 note 12. 

85. Black L.D. 

“It was superseded by the general 
commission of jail delivery."— 
Black L.D. 


86. Pa.—^^Vatson v. A. M. Byers 

Co., 14 A.2d 201, 204, 140 Pa. 

Super. 245. 

87, Pa.—^Watson v. A M. Byers 

Co., supra. 
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CROPS 


Act of God, trespasser acquiring no title to crops 
grown by because of severance, § 8 
Adverse possession, ownership of crops grown by 
person in, § 5 

Alfalfa, crop of as fructus industriales, § 3, n. 25 
Annual planting, crop as anything produced from 
earth by, § 1, p. i, n. 1 
Apple crops, personal property, S 1, p. 3, n. 9 
Apples, classification as fructus naturales or fructus 
industriales, § 3 

Appurtenances, crops passing as on conveyance of 
land, § 6 

Blackberries, fructus naturales when growing on 
bushes, § 2, n. 22 

Broom corn slats, personal property, § 1, p. 3, n. 9 
Bushes, fructus naturales, § 2, n. 22 
Citrus fruit crops, personal property, § 1, p. 3, n. 9 
Classification of crops, § 1, p. 2 
Consent, ownership of crops raised by one in posses¬ 
sion by consent, § 5 

Contract, reservation of crops by in conveyance of 
land, § 6 ® 

Conveyance of land. 

Crops as passing to purchaser, § 6 
Reservation of growing crops, § 7 
Crude turpentine, personal property, status as, § 1 , 
p. 3, n. 9 
Cultivation, 

Crops as anything produced from earth by, § 1, 
p. 1, n. 1 

Fructus industriales as annual crops obtained by, 
§ 3 

Deed, reservation of crops by in conveyance, § 6 
Definitions, § 1, pp. 1-4 
Emblements, § 4 
Fructus industriales, § 3 
Fructus naturales, § 2 
Growing crops, § 1, p, 3 
Distinctions, § 1, p. 2 
Emblements, 

Conveyance of land, effect on, § 6, n, 44 
Defined, § 4 

Presumption of ownership, § 5 
Encumbrances, merger in legal title before severance 
of crops, effect on ownership, § 5 
Estoppel, trespasser raising crop, S 8, n. 54 
Etymology, § 1, p. 2, m 1 
Fructus industriales, ' 

Defined, § 3 

Emblements as synonymous with, § 4 
' Term as including, § 1, p. 2 
Fructus naturales, 

Defined, § 2 . 

Term as including, § 1, p. 2 
Fruit, fructus naturales, status as, § 2, n. 21 
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Fruit trees, term as including, § 1, p. 2, n. 3 
Gathered crops, term as including, § 1, p* 2, n. 1 
Grass, term as not including, § 1, p. 2, n. 1 
Growing crops, 

Defined, § 1, p. 3 

Reservation in conveyance of land, § 7 
Term as including, § 1, p. 2, n. 1 
Harvest, crops fit for as personal property, § 1, p. 4, 
n. 15 
Hay, 

Fructus naturales, status as, § 2, n. 21 
Personal property when severed from meadow, | 
1, p. 4, n. 14 

Hops, classification as fructus naturales or fructus 
industriales, § 3 

Immovable property, growing crops as, § 1, p. 4 
Intruder, property rights in crops grown by, § 8 
Kinds of crops, § 1, pp. 1-4 

Labor, fructus industriales as annual crops obtained 
by, § 3 

Live stock, increase as not included in term, § 1, p. 
2, n. 1 

Matured crops, conveyance of land as passing title to, 
§6 

Maturity, 

Classification as personal or real property as de* 
pendent on, § 1, p. 4 
Test of, § 6, n. 47 

Mortgages, reservation of crops by in conveyance of 
land, § 6 

Nature of crop, § 1, pp. 1-4 

Fructus naturales as crops produced by powers 
of, § 2 

Oats, emblements, status as, § 4, n. 32 
Offenses, § 19 

Outstanding crop, defined, § 1, p. 4 
Ownership, § 5 

Classification as real or personal property as de¬ 
pendent on, § 1, p. 4 
Severance as affecting, § 9 
Parol license, ownership of crops grown under, § 5 
Peaches, classification as fructus naturales or fructus 
industriales, § 3 

Perennial root, fruit of as fructus industriales, § 3 
Periodical planting, fructus industriales as requiring, 
§ 3, n. 25 

Personal property, growing crops as, f 1, p. 3 
Possession, 

Ownership as affected by, § 5 
Trespasser growing crops on land, § 8 
Presumptions, ownership, § 5 
Purchaser of land, crops as passing to, § 6 
Quitclaim deed, conveyance by after harvesting crop 
as conveying no title thereto, § 6, n. 49 
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Realty, 

Crops as partaking of nature of, § 6 
Growing crops as, § 1, p. 3 

Ownership as carrying with as incident prima 
facie presumption of owner of crop, § 5 
Replevin, crops grown by trespasser, § 8, n. 55 
Reservation, conveyance of land, § 7 
Ripened crops, purchaser of land as being entitled to, 
§ 6 

Rose plants, personal property, status as, § 1, p. 4, n. 
14 

Sale, 

Crops as passing to purchaser, § 6 
Reservation of growing crops, § 7 
Severance, 

Classification of crops as real and personal prop¬ 
erty as dependent on, § 1, p. 4 
Efeect of, § 9 

Ownership as affected by, | 5 
Reservation of crops by in conveyance of land, 
§6 


Severance—Continued, 

Trespasser, crops grown by, § 8 
Shrubs, 

Fructus naturales, § 2, n. 22 
Personal property, status as, § 1, p. 3, n. 9 
Single year, crops as something grown and gathered 
during, § 1, p. 1 

Statutory provisions, growing crops, definition of, § 
1, P- 3 

Strawberry plants as personalty, § 1, p. 3, n. 9 
Tenants, conveyance of land as affecting crops of, § 6 
Timothy seed, crop of as personalty, § 1, p. 3, n, 10 
Title, conveyance of land as affecting, §§ 6, 7 
Trees, 

Emblements, status as, § 4, n. 32 
Fructus naturales, status as, § 2, n. 22 
Personal property, status as, § 1, p. 3, n. 9 
Term as including, § 1, p. 2, n. 3 
Trespassers, property rights in crops raised by, f 8 
Wheat, emblements, status as, § 4, n. 32 


CURTESY 


Abandonment, 

Forfeiture of right by abandonment of wife, § 
12, p. 57 

Lands held by wife under color of title, § 5 
Abolition, statutory provisions, § 2 
Absolute divorce, termination of right by, § 12, p. 56 
Abuse of wife, forfeiture of right by, § 12, p. 57, n. 23 
Accounting, tenant by curtesy as authorized to sue in 
equity for, § 21 
Actions, 

Ascertainment by action as prerequisite to ex¬ 
ercise of right, § 13 

Tenant by curtesy, actions by or against, § 21 
Actual seisin, necessity of, § 5 

Admissions, desertion as not willful and malicious, 
proof of as respects curtesy right, § 12, p* 58 
Adoption of child, creation of right by, § 7, n. 75 
Adverse possession. 

Bar of right by, § 12, p. 59 
Curtesy in lands held by, § 5 
Husband as entitled to curtesy in land held hy 
wife in, § 11, p. 50 

Advowson, actual seisin of wife as not necessary in 
case of, § 5 
Agreements, 

Burdening right of curtesy with, § 12, p. 55 
Estoppel barring right as result of, § 12, p. 58 
Eorfeiture of curtesy hy, § 12, p. 59 
Possession under contract with wife as affecting 
right', § 5, n. 62 

Release of curtest, § 12, p. 54 
Allotment of dower, § 13 

Antenuptial conveyance or mortgage hy wife, effect 
of, i 12, p. 55 

Assessments for improvements, liability for, § 13 
Assignment, bill for as demurrable, § 21 
Bar of right, § 12, pp. 53-59 

Abandonment of wife, § 12, p. 57 
Adverse possession, § 12, p. 59 
Consent of husband, § 12, p. 55 
Conveyance by wife, ^ 12, p. 55 
Death of child operating as, § 7 
Desertion of wife, § 12, p. 57 
Divorce as, § 12, p. 56 


Bar of right—-Continued, 

Estoppel, § 12, p. 58 

Execution of power of sale to which estate is 
subject, § 11, p. 50 

Issue of wife by former marriage, § 11, p. 53 
Joint conveyance or mortgage by spouses, § 12. 
p. 56 

Misconduct of husband, § 12, p. 57 
Mortgage by wife, § 12, p. 55 
Quarantine right of widow before dower as¬ 
signed, § 11,, p. 52 

Separate estate of wife created by instrument 
excluding curtesy, § 11, p. 51 
Statute of limitations, § 12, p. 59 
Statutory provisions, § 2 
Waiver, § 12, p. 58 
Birth of issue, 

Necessity for, § 7 

Seisin of wife as required to be concurrent with, 
§9 

Burden of proof, action to establish right to curtesy, 
§ 21 

Caesarean operation, delivery of child by as sufficient 
to create right after death of mother, § 7 
Children, 

Birth of as essential to estate, § 7 
Estate subject to be defeated in event of death 
leaving no issue, right of curtesy in, § 11, p. 
52 

Former marriage, estate of wife leaving issue of 
as subject to curtesy, § 11, p. 53 
Vesting of estate on birth of, § 1 
Common law, requisites for curtesy at, § 3 
Common law marriage, estate based on, § 4, n. 53 
Common law right, § 1 
Conduct, proof of marriage by, § 4 
Consent, barring right of curtesy hy, § 12, p. 55 
Consideration, contract releasing curtesy, § 12, p. 54 
Constitutional provisions, devise by wife as defeating 
right, § 12, p. 54 
Consummate, 

Conveyance by wife as barrinj? curtesy consum¬ 
mate, § 12, p. 55 

, Curtesy consummate defined, § 1 


10 1/1 



INDEX TO CEBTESY 


Consummate—Continued, 

Liability of curtesy consummate for debts of ten¬ 
ant, § 19 

Married women’s acts as affecting curtesy con¬ 
summate, § 2 
Contingent life estate, § 2 
Contingent use, curtesy in, § 11, p. 50 
Contract of purchase, lands held by wife under as 
subject to curtesy, § 11, p. 50 
Contracts, 

Burdening right of curtesy with, § 12, p. 55 
Estoppel barring right as result of, § 12, p. 58 
Possession under contract with wife as affecting 
right, § 5, n. 62 
Release of curtesy, § 12, p. 54 
Conveyance of property, 

Acquiescence in by husband ^s bar of right, § 12, 
p. 58 

Birth of living issue after as affecting right, § 9, 
n. 96 

Defeating or burdening curtesy by, § 12, p. 55 
Effect of conveyance by tenant by curtesy of in¬ 
terest, § 15 

Husband to wife, curtesy in case of, § 11, p. 51 
Husband’s right to convey curtesy interest, § 15 
Release of dower by conveyance to wife from 
husband, § 12, p. 55 

Surviving husband’s right to curtesy as forfeited 
by conveyance to one of several remainder¬ 
men and wife, § 12, p. 54 

Cotenant, curtesy on lands in which wife held as co- 
tenant, § 5 
Coverture, 

Leases by wife during, possession of tenant by 
curtesy as subject to, § 14 
Wife as required to be seized of requisite estate 
during, § 9 
Creditors, 

Rights and remedies of, §§ 18-20 
Tenant by curtesy, liability of estate for, § 19 
Wife, husband’s right of curtesy as liable for, § 
20 

Creditor’s suit, sale of wife’s land in as barring right 
of curtesy, § 12, p. 58 

Curtilage, possession of by tenant by curtesy, § 14 
Death of child, destruction of right of curtesy by, 
»§ 7 

Death of wife. 

Curtesy as requiring, § 1 
Necessity for creation of right, § 8 
Debts of wife, liability as subject to right of curtesy, 
§ 12, p. 58 

Declarations, proof of marriage by, § 4 
Deed, 

Destruction of estate by, § 2 
Husband’s deed as affecting right, § 12, p. 56 
Definitions, § 1 
Descent, 

Estate by, § 1 

Estate which heirs of wife would take by as sub¬ 
ject to, § 11, p» 49 

Desertion, forfeiture of right by, § 12, p. 57 
Determinable fee, estate as subject to curtesy, § 11, 
p. 52 

Devise by wife, curtesy as defeated by, § 12, p. 54 
Disclaimer, creditors’ claims against tenant by cur¬ 
tesy as subject to defeat by, § 19 
Distinctions, § 1 


Divorce, termination of right as result of, § 12, p. 

56 

Dower, 

Deceased husband’s property, right of curtesy 
in on remarriage, f 11, p. 49 
Distinguished, § 1, n. 3 
Inheritance by wife subject to, § 11, p. 52 
Proceeding for assignment of, § 21 
Release of statutory right of dower in wife’s 
estate, § 12, p. 55 
Valuation of, § 13 

Election, devise by wife of estate as subject to right 
of election in husband to take under will or 
curtesy by law, § 12, p. 54 
Encumbrances, 

Husband’s right to encumber curtesy interest, 

§ 15 

Status as, § 1, n. 17 

Entail, joint conveyance for nominal consideration 
for purpose of barring, effect of, § 12, p. 56 
Entirety, estate in as subject to, § 11, p. 50 
En ventra sa mere, child alive as sufficient to create 
right, § 7 

Equitable estate, right to curtesy in, § 11, p. 50 
Equitable separate estate of wife, curtesy in, § 11, 
p. 51 

Equivalent, substitution of for curtesy, § 2 
Estate jure uxoris, distinguished, | 1 
Estates subject to, § 11, pp. 49-53 
Estoppel, bar of right by, § 12, p. 58 
Evidence, 

Burden of proof, action to establish right to 
curtesy, § 21 

Desertion barring right, admission tending to 
prove, § 12, p. 58 

Execution, sale of husband’s inchoate right of cur¬ 
tesy on, § 18 

Execution sale, purchaser of husband’s estate of 
curtesy at, divorce as affecting right, § 12, p. 57 
Executory contract, conveyance of property by wife 
before marriage, § 12, p. 56 
Executory devise, estate of inheritance limited over 
by way of as subject to curtesy, § 11, p. 53 
Expectancy, estate in as subject to curtesy, § 11, p. 
52 

Fee conditional, curtesy as attaching to, § 11, p 52 
Fee simple, 

Curtesy as incident to estate in, § 11, p. 29 
Life estate of husband in lands of wife held in, 
§ 1 

Fee tail. 

Curtesy as incident to estate in, f 11, p» 49 
Life estate of husband in respect of lands of wife 
held in, § 1 

Feme sole trader, decree granting wife certificate as 
barring husband from /ight of curtesy, § 12, p. 

57 

Feoffment, forfeiture of estate by tenant by curtesy 
§ 12, p. 56 

Forfeiture of right, § 12, pp 53-59 
Former marriage, estate of wife leaving issue of as 
subject to curtesy, § 'll, p. 53 
Funeral expenses, husband’s interest in proceeds of 
wife’s real estate as subject to deduction for, % 
19, n. 2 

Gift to wife by husband, curtesy in respect of, j 11, 
p. 51 

Governing law, § 2 
Gradations, § 3 
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Ground rents, rigM to curtesy in, § 11, p. 53 
Guardian, 

Curtesy attaching to estate of wife held by, § 
11, p. 49 

Estoppel of tenant by curtesy acting as, § 12, 
p. 59 

Homestead, inheritance by wife subject to, curtesy 
in, § 11, p. 52 

Improvements, liability in respect of assessments for, 
§ 13 

Inchoate right, 

Abolishment, § 2, n. 38 

Creditors of tenant as permitted to reach, § 19 
Income, right of tenant by curtesy as to, § 13 
Inheritance, 

Curtesy as incident to estate of, § 11, p. 49 
Equitable estate of as subject to curtesy, § 11, 
p. 50 

Equitable separate estate of wife in as subject 
to, § 11, p. 51 

Issue capable of as essential to creation of right, 
§7 

Proceeds of sale of inheritance of as subject to, 
§ 10 

Initiate, 

Curtesy initiate defined, § 1 

Liability of curtesy initiate for debts of tenant, 
§ 20 

Modification or abolishment of curtesy initiate, 
§2 

Instrument .creating separate estate of wife and bar¬ 
ring curtesy, § 11, p. 51 

Insurable interest, tenant by curtesy as having, § 13 
Interest, 

Husband’s dower consummate as entitling him to 
interest pending assignment of dower, § 12, 
p. 59, n. 51 

Liability of tenant by curtesy for, § 13 
Intestate, curtesy on death of wife intestate, § 12, p. 

54 

Issue, 

Birth of as essential to estate, § 7 
Estate subject to be defeated in event of death 
leaving no issue, right of curtesy in, § 11, p. 
52 

Former marriage, estate of wife leaving issue of 
as subject to curtesy, § 11, p. 53 
Vesting of estate on birth of, § 1 
Ita lex scripta est, existence because of, § 1 
Joint conveyance or mortgage, bar of curtesy by, § 
12, p. 56 

Joint tenancy with wife, effect of, § 5, n. 63 
Judgment, sale of inchoate right of curtesy under, 
I 18 

Jury questions, actions by or against tenant by 
curtesy, ,§ 21 
Kinds, § 3 

Last illness, expenses of as recoverable from hus¬ 
band’s interest in proceeds of wife’s real estate, § 
19, n. 2 

Lawful issue of marriage, necessity of, § 7 
Leasehold estates, right to curtesy in, § 11, p. 50 
Leases, 

Burdening right of curtesy with, § 12, p. 55 
Estoppel to claim curtesy by leasing from heirs 
of wife, § 12, p. 58 

Husband’s lease as affecting right, § 12, p. 56 
Possession by tenant by curtesy as subject to 
existing leases, § 14 


Legal estate, nature as, § 1 
Liabilities, tenant by curtesy, § 13 
Life estates. 

Husband entitled to, § 1 

Release or surrender of estate by life tenant to 
married woman owning remainder, right ol 
curtesy in respect of, § 11, p. 52 
Right to curtesy in, § 11, p. 49 
Life imprisonment, curtesy right of husband as af¬ 
fected by on subsequent pardon after remar¬ 
riage of wife, § 12, p. 57 

Limitation of actions, bar of right by statute of limi¬ 
tations, § 12, p. 59 

Live issue, birth of as essential to right, § 7 
Malicious desertion, forfeiture of right by, § 12, p. 
57 

Mansion house, possession of by tenant by curtesy, 
§ 14 

Marital right, characterization as, § 1 
Marriage, 

Release of curtesy by contract in anticipation of, 
§ 12, p. 55 
Requisite of, § 4 

Married women’s acts, abolishment of curtesy initiate 
by, § 2 

Mining rights, § 17 

Misconduct of husband, effect of on right, § 12, p. 
57 

Modification, statutory provisions, § 2 
Money proceeds on sale of wife’s land as subject to 
curtesy, § 10 
Moral right, basis in, § 1 
Mortgages, 

Burdening right of curtesy with, § 12, p. 55 
Foreclosure on wife’s estate, parties to proceed¬ 
ing for distribution of surplus, § 21 
Husband’s right to mortgage curtesy interest, 
§ 15 

Liability for interest on, § 13 
Natural right, basis in, § 1 
Nature of right, § 1 
Oil, extraction of, § 17, n. 86 
Opening of new mines by tenant by curtesy, § 17 
Origin, § 1 

Parcels, allotment of dower in, § 13 

Parties, actions to enforce right of curtesy, § 21 

Partition, 

Action for by tenant by curtesy, § 21 
Decree of sale in as extinguishing husband’s 
contingent right, § 12, p. 54 
Proceeds of sale in as subject to curtesy, § 10 
Per autre vie, estate as subject of, § 11, p. 50 
Perpetuation of evidence, bill for by tenant, § 21 
Possession, 

Action by tenant by curtesy to recover, § 21 
Parties in action to recover, § 21 
Right of tenant by curtesy to, § 14 
Wife’s right of as prerequisite, § 5 
Possessory estate, right of curtesy in, § 11, p. 50 
Postnuptial contract, release of curtesy by, § 12, p. 
55 

Potential seisin, 

Ground rents, right to curtesy in respect of, § 
11, p. 53 

Suificiency of, § 5, n. 62 

Power, of sale, curtesy in land devised with, § 11, P- 
50 

Pre-emption right, estate as subject to, § 11, P- 50 
Presumptions, birth of issue, § 7 
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Proceeds of sale, 

Hirisband as entitled to curtesy in, § 10 
Income from, § 13, n. 56 
Property subject to, § 10 
Prospective life estate, § 2 
Public policy, estate as founded on, § 1 
Purchase money mortgage, joint execution by spouses 
as affecting curtesy, § 12, p. 56 
Quarantine right of widow before dower is assigned 
as subject to, § 11, p. 52 
Quitclaim deed, 

Conveyance of interest by tenant by curtesy by, 
§ 15 

Waiver of curtesy by execution of, § 12, p. 56, 
n. 2 

Reasons for estate, § 1 

Redemption, equity of as subject to curtesy, § 11, 
p. 50 

Release of right, § 12, pp. 53-59 
Remainder, 

Estate in as subject to curtesy, § 11, p. 52 
Ground rent estate of wife in as subject to 
curtesy, § 11, p. 53 

Remarriage, extinguishment of right of curtesy on, 
§ 12, p. 54 
Remedies, 

Creditors, §§ 18-20 
Tenant by curtesy, § 13 
Rents and profits, 

Accounting on, tenant by curtesy as authorized 
to sue in equity for, § 21 
Actual seisin of wife as unnecessary in case 
of f 5 

Liability for, | 13 
Rights as to, § 13 

Repair, liability of tenant by curtesy to keep premises 
in repair, f 16 

Reputation, proof of marriage by, § 4 
Requisites, |§ 3-9, pp. 45-48 

Resulting trust, right of action of wife to establish 
as subject to curtesy, § 11, p. 50 
Reversion, 

Estate in as subject to curtesy, § 11, p. 52 
Ground rent estate of wife in as subject to, | 
11, p. 53 

Reversioners, parties to action affecting possession 
of estate during life of tenant by curtesy, § 21 
Royalties, husband’s right to as tenant by curtesy, 
I 17 

Sale of land, proceeds as subject to curtesy, § 10 
Sale of property, husband’s right to sell curtesy in¬ 
terest, § 15 

Secret antenuptial conveyance, curtesy as defeated 
by. :§ 12, p. 56 

Seisin of husband, necessity, § 6 
Seisin -of wife, 

'Concurrence with birth of issue, § 9 
Estate as dependent on, § 5 
Ground rents, § 11, p. 53 

Separate estate of wife as subject to, § 11, p. 50 
Separate maintenance, release from payment of mon¬ 
key due under decree for as consideration for re¬ 
lease of right of dower, § 12, p. 55, n. 85 
Separation agreement, 

Estoppel resulting from, § 12, p. 58 
forfeiture of curtesy by, § 12, p. 59 . 

Sifiparation of parties as affecting right, § 12, p. 57 


Set-off against curtesy, § 18, n. 96 
Settlement of husband and wife, curtesy in respect 
of, § 11, p. 51 

Springing use, estate of Inheritance limited over by 
way of as subject to curtesy, § 11, p, 53 
Statutory provisions, 

Abolition or modification, § 2 
Birth of issue as essential to right of curtesy, 
§ 7 

Conveyance or mortgage as defeating right'of 
curtesy, § 12, p. 55 

Ilevise by wife as defeating right, § 12, p. 54 
Divorce as affecting right, § 12, p. 57 
Dower, release of, § 32, p. 55 
Extinguishment of right on remarriage, § 12, p. 
54 

Issue by former marriage, abrogating curtesy 
in interest in wife’s estate of, § 11, p. 53 
Possession as tenant by curtesy, § 14 
Separation of parties as affecting right, § 12, 
p. 57 

Valuation of curtesy, § 13 

Wife as without right to defeat surviving hus¬ 
band’s statuto-ry right, § 12, p. 54 
Support, forfeiture of right by failure to support, § 
12, p. 57 

Surplus, foreclosure of mortgage on wife’s estate, 
parties to proceeding for distribution of, § 21 
Survivorship, interest as dependent on, § 5, n. 57 
Taxes, liability of tenant by curtesy for, § 13 
Tenancy in common, forfeiture of right of curtesy by 
leaving in possession of one tenant in common, § 
12, p. 59, n. 47 
Tenant by curtesy, 

Actions by or against, § 21 
Creditors of, liability of estate to, § 19 
Death of wife, § 8 

Deed or lease by as affecting right, § 12, p. 56 
Guardian, estoppel as result of acting as, § 12, p, 
59 

Rights, liabilities and remedies of, §§ 13, 14 
Term for years, actual seisin under, § 5, n. 62 
Timber, 

Consideration of in valuation of curtesy, § 13 
Cutting of growing timber by tenant by curtesy, 
§ 16 

Title of wife, estate as dependent on, § 5 
Treason, husband’s commission of during life of 
wife as forfeiture of right, § 12, p. 57 
Trespass, actions for by tenant by curtesy, § 21 
Trustee, seisin of wife as, § 5, n. 59 
Uncultivated lands, actual seisin of wife as unneces¬ 
sary in ease of, § 5 

Unopened mines, deduction of value of coal lying in 
in computing interest of tenant by curtesy, § 13 
Valuation of curtesy, § 13 
Vested estate, 

Inheritance, husband as entitled to curtesy in, § 
11, p. 49 

Statutory provisions as not abolishing, § 2 
Vested freehold estate, nature as, § 1 
Vested right, divorce as affecting, § 12, p. 57 
Waiver, 

Loss of right by, ^ 12, p. 58 
Right to curtesy, burden of proof as to, § 21 
Waste, liability of tenant by curtesy for, § 16 
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Wild lands, actual seisin of wife as unnecessary in 
respect of, § 5 
Will, 

Birth of children after execution of will by wife 
as affecting right of curtesy, § 12, p. 54 
Destruction of estate by, § 2 


Will—Continued, 

Sale of real estate of which wife is beneficiary 
directed by, effect on right, § 10 
Willful desertion, forfeiture of right by, § 12, p. 57 
Working of mines on premises, right of tenant by 
entireties, § 17 


CUSTOMS AND USAGES 


Acceptance and rejection of goods, trade customs re¬ 
specting as binding on buyer and seller, § 19, p. 
98 

Accident insurance, application to, § 19, p. 103 
Accommodation, usage in respect of contract distin¬ 
guished from act of, § 5 
Acquiescence, 

Necessity, § 12 
Requisite of, § 2 

Admissibility of evidence on question, § 33, p. 127 
Advertising contracts, repugnancy to express terms, 
§ 30, p. 122 

Affirmative defense, pleading of custom introduced 
as, § 32 

Agency, conflict with fundamental rules of law relat¬ 
ing to, § 10, p. 89, n. 36 
Agents, 

Knowledge of local usage as binding on nonresi¬ 
dent principal, § 9, p. 85 
Presumption as to being clothed with powers, § 
19, p- 106 

Ambiguities, evidence of usage as admissible to show 
intention, § 23 

Ancient charters, admissibility of customs and usages 
in construction of, § 18 
Antiquity, 

Instruction ignoring element of, § 35 
Requisite of, § 3 
Application, § 14 
Arbitration, 

Contradiction of terms of agreement, § 30, p. 
1^1 

Evidence of usage to show use in peculiar sense 
in contract, § 24, n. 73 

Architect’s approval, evidence of usage to show use 
in peculiar sense in contract, § 24, n. 73 
Art, parol -evidence to explain technical terms or 
v^ords peculiar to, § 25 

Assignment for benefit of creditors, application to, § 
19, p. 103 

Attorney and client, 

Apportionment of fees among attorneys, § 19, p. 
95 

Compensation of attorneys in absence of express 
contract, established usage to show, § 19, p. 
95 

Operation and effect as to, § 19, p. 95 
Retainers chargeable by custom without special 
contract, § 19, p. 95 
Bailment, 

Anabiguity in respect to, admissibility of evidence 
of usage in case of, § 23 
Operation a,nd effect as to, § 19, p. 102 
Bale of cotton, evidence of usage to show use in 
peculiar sense in contract, § 24, n. 73 
Banking, 

Burden o-f proof as to usage, § 33, p. 126 
Collecting agent, custom to establish bdnk as, 
§ 19, p. 96 


Banking—Continued, 

Good faith of transactions, custom showing, § 
19, p. 95 

Regality of custom relating to, § ID, p. 89, n. 36 
Operation and effect in respect to, § 19, p. 95 
Particular usages applicable to, § 19, p. 97 
Presumptions as to knowledge of usage by per¬ 
sons dealing with bank, § 9, p. 86 
Reasonableness of custom or usage, § 13, n. 61 
Transfer of securities, operation and effect as to, 
§ 19, p. 97 

Banking usages, generality, § 8 

Bar iron, construction of term as used in marine 
policy with reference to custom or usage, § 27, 
p. 115, n. 2 
Bills of lading, 

Contradiction of terms, § 30, p. 121 
Evidence of usage as admissible to explain mean¬ 
ing of, § 27, p. 114 

Notice specified in as subject to variation by cus¬ 
tom or usage, § 19, p. 101 
Block, evidence as to usage in maps and conveyances 
as admissible, § 24, n. 73 

Boards of trade, knowledge as to customs and usages 
as essential, § 9, p. 86 

Borrowed money, evidence as to peculiar use in con¬ 
tract, § 24, n. 73 

Branded cattle, colloquial usage as affecting legal 
identity of, § 10, p. 90, n. 36 
Brick paving, measurement of, evidence of custom 
as admissible on question, § 27, p. 117 
Brickwork, measurement of, evidence of custom as 
admissible on question, § 27, p. 117 
Brokers, 

Application to, § 19, p. 107 
Authority and duty as dependent on custom, § 19, 
p. 107 

Express instructions as not controlled by custom, 
§ 19, p. 107 

Legality of custom relating to, § 10, p. 89, n. 36 
Presumption as to knowledge of usage by persons 
dealing with, § 9, p. 85 
Reasonableness of customs or usages, § 13, n. 62 
Repugnancy to terms of express contract, § 30^ 
p. 123. 

Building contracts, cunstruction with reference to 
usage or custom, § 27, p. 117 
Burden of proof, 

Establishment of, § 33, p. 126 
Reasonableness, § 13 

Bureau of yards and docks, legality of custom relat¬ 
ing to, § 10, p. 89, n. 36 

Buyer and seller, operation and effect as to, | 19, p. 
98 

Calling, technical terms or words peculiar to, parol 
evidence to explain, § 25 

Cargo, marine insurance policy, construction of term 
as used in, § 27, p. 115, n, 2 
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Carload of corn, evidence to peculiar use of term 
in contract as admissible, § 24, n. 73 
Carriage, 

Contracts for, 

Construction in reference to, § 27, p. 114 
Contradiction of terms, § 30, p. 121 
Carriers, 

Application to, § 1^, p. 99 

Change of law with respect to, § 10, p. 89, n. 36 
Delivery, application to, § 19, p. 100 
Duration of liability after goods have reached 
destination, restriction by usage, § 19, p. j 
101 ! 
Knowledge as to general usage of trade among 
carriers as essential, § 9, p. 86 
Liability, alteration or varying by usage, § 19, 

p. 100 

Money or currency transported by, application to, 

§ 19, p. 102 

Rates, evidence of usage as to, § 27, p. 114 
Reasonableness of custom or usage of, § 13, n. 
61 

Transportation of goods, operation and effect as 
to, § 19, p. 100 
Certainty, requisite of, § 4 

Change of law, custom resulting in, § 10, p. 89, n. 
36 

Charitable gifts, construction of, evidence of usage 
as' admissible for purpose of, § 29 
Charters, 

Banks, usage as to, § 19, p. 97 
Conflict with terms of, § 10, p. 91 
Construction of, admissibility of customs and 
usages for purpose of, § 18 
Contradiction of terms of, § 30, p. 121 
Checks, certification of by teller or cashier of bank, 

§ 19, p. 97 

Church societies, customs of as recognized, § 19, p. 
106 

Civil law countries, custom acquiring force of law, § 
10, p. 91 

Clarification of law, § 10, p. 89, n. 36 
Clear, evidence as to usage in respect of harness 
leather as admissible, § 24, n. 73 
Clearing house, 

Legality of custom relating to, § 10, p, 90, n. 36 
Usage of bank immediately to return any checks 
as to which there are no funds to cover, § 19, 
p. 97 

Coal operators, custom respecting compensation for 
slack as binding, § 19, p. 105. 

Collateral, deposit of, contradiction of terms of 
agreement, § 30, p. 121 

Collecting agent, bank as, custom establishing, § 19, 
p. 96 

Commercial paper, contradiction of terms of by cus¬ 
tom or usage, § 30, p. 120 

Commercial transactions, construction in accordance 
with commercial psage, § 14 
Commission merchants, reasonableness of custom, § 
13, n. 64 

Common carriers. Carriers, ante 
Common law, strict construction of customs in dero¬ 
gation of, § 17 ^ X • 

Common stairway, operation and effect as to right 
of proprietors of, § 19, p. 105 
Common words and terms, construction of as used 
in contract, § 24 

Community, custom as belonging to, § 1 


Compost, tenant’s right to remove as established by 
custom, § 19, p. 105 

Compromise and settlement, application to, § 19, p. 
103 

Compulsory nature, § 5 

Conditions, trade customs respecting as binding, § 
19, p. 98 

Conflict of laws, general rules controlling in case of, 

§ 15 

Conflict with established principles of law, | 10, p. 88 

Conflicting evidence, effect of, § 33, p. 128 

Connecting carriers, liability as subject to alteration 
by custom, § 19, p. 102 

Consistency, requisite of, § 6 

Constitutional provisions, construction of, admission 
of customs and usages for purpose of, § 18 

Construction, 

'Constitutions, statutes and charters, admissibility 
of customs and usages for, § 18 
Strict construction, § 17 

Construction contracts, construction with reference 
to usage or custom, § 27, p. 117 

Continuity, requisite of, § 7 

Contract price, antiquity of custom or usage in re- 
peet of, § 3 

Contracts, 

Adoption of any lawful usage as part of, § 22 
Ambiguities, admissibility of evidence of usage 
in case of, § 23 

Building and construction, construction with 
reference to usage or custom, | 27, p. 117 
Carriage, construction with reference to custom 
or usage, § 127, p, 114 

Common words and terms in, evidence of usage 
as admissible to construe, § 24 
Conflict of laws as to, § 15 

Construction in reference to, particular contracts, 

§ 27, pp. 114^117 

Contradiction of unambiguous contract by evi¬ 
dence of custom or usage, § 30, p. 118 
Creation and existence of, establishment by, § 
20 

Definition of words by, effect of, § 30, p. 120 
Employment, construction with reference to cus¬ 
tom or usage, § 27, p. 116 
Express incorporation of usage, | 22 
Eire insurance, construction with reference to 
custom or usage, § 27, p. 114 
Fixed significance, words having as subject to 
contradiction by custom or usage, | 30, p. 
120 

Implied incidents to, evidence of usage to add, § 
26 

Insurance, construction with reference to usages 
or custom, § 27, p. 114 
Interpretation of, | 21 

Legal import of as subject to be varied by usage, 
§ 30, p. 120 

Marine insurance, construction with reference to 
established custom, § 27, p. 115 
Mode of performance, evidence of usage as ad¬ 
missible to determine, § 26 
Pleading of custom or usage relating to, § 32 
Principal and agent, construction with reference 
to, § 27, p. 115 

Reinsurance, presumptions as to usages forming 
part of contracts, § 9, p. 88 
Repugnancy to express contract, § 30, pp. 118- 
123 
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Contracts—Continued, , 

Sales, construction with reference to usage or 
custom, § 27, p. 115 | 

Service, evidence of usage as admissible to ex¬ 
plain, § 27, p. 116 

Supplying matters as to which silent, evidence 
of usage for, § 26 

Terms as subject to be established by evidence 
of usage, § 20 

Terms of as prevailing over trade custom or 
usage, § 30, p. 118 

, Uncertainty in terms, contradiction by usage in 
case of, § 30, p. 120 

Varying by evidence of custom or usage, § 30, 
p. 118 

Work and material, construction ’ with reference 
to usage or custom, § 27, p. 117 
Cooling cars, carrier’s duty in respect of as deter¬ 
mined by, § 10, p. 102 
Corporations, 

Charters, interpretation by custom and usage, 

§ 18 

Operation and effect as to, § 19, p. 103 
Seal, application to, § 19, p. 103 
Cotton trade, certainty of custom in, § 4, n. 26 
Course of dealing, admissibility of evidence as to, | 
33, p. 128 

Creation of contract, establishment, § 20 
Credit, trade custom respecting terms of as binding 
on buyer and seller, § 19, p. 99 
Crops, operation and effect as to, § 19, p. 105 
Cure of errors in ruling on evidence as to by instruc-! 

tion, § 35 
Currency, 

Custom and usage in respect of negotiable in¬ 
struments, admissibility of evidence as to, § 
24, n. 73 

Transportation of, operation and effect as to, § 
19, p. 102 

Curtesy, usage in respect to contract distinguished 
from act of, § 5 

Customs duties, trade custom respecting payment of 
as binding, § 19, p. 99 

Day work, evidence as to peculiar use in oil drilling 
contract as admissible, § 24, n. 73 
Debtor and creditor, operation and effect as to, § 19, 
p. 103 

Dedication, proof of by usage, § 28 
Deeds, 

Contradiction of terms of, § 30, p. 122 
Form of, usage as determinative, § 28 
Interpretation of, evidence of usage as admissi¬ 
ble in, § 28 
. Definitions, § 1 

Conflict with statute defining words, § 10, p. 92 
Delivery, 

Carriers, usage or custom as affecting, § 19, p. 
100 

Sales contracts, construction with reference to 
usage or custom, § 27, p. 116 
Trade custom as to time for as binding, § 19, p. 
98 ; 

Demand, usage of bank as to, § 19, p. 97 
Demurrage, showing as to by usage, § 119, p. 100 
Deposits in bank, custom impliedly becoming part of 
certificate, § 19, p. 96 , , 

Digging ditches, contraidiction of terms of contract 
for, § 30, p. 122 


Discount, 

Commercial paper, contradiction of terms of 
agreement, § 30, p. 122 

Usage of bank to receive hills for, § 19, p. 98 
Distinctions, § 1 

Drafts, usage that president of bank sign in absence 
of cashier, § 19, p. 97 

Drawbridge, construction of term as used in building 
contract in accordance with local custom, § 27, 
p. 117, n. 18 

Drilling, contradiction of terms of contract for, § 30, 

p. 122 

Drilling wells, performance of contract, custom or 
usage as determining, § 27, p. 117 
Electrical equipment, installation of, custom or usage 
as determinative of, § 27, p. 117 
Electricity, contracts to furnish, contradiction of ex¬ 
press terms, § 30, p. 122 

Employer and employee, customs or usages entering 
into relationship of, § 19, p. 105 
Employment contracts, 

Construction with reference to custom or usage, 
§ 27, p. 116 

Repugnancy to express terms, § 30, p. 122 
Essential elements, §§ 2-13, pp, 78-93 
Establishment, §§ 31-35, pp. 123-132 
Evidence, 

Admissibility, § 33, p. 127 

Contracts, admissibility to show creation of, § 
20 

Establishment of, § 33, pp. 126-130 
Parol evidence, 

Admissibility to explain usage incorporated 
in contract, § 22 

Common words and terms in contract, admis¬ 
sibility to show usage, § 24 
Proof by as essential, § 31 
Technical terms, explanation by, § 25 
Presumptions, 

Common words and terms, customary usage 
thereof as intended, § 24 
Knowledge of usage of particular trade, 5 
9, p, 83 

Reasonableness, § 13 
Prevailing custom, admissibility, § 8 
Reasonableness, § 13 
Weight and sufficiency, § 33, p. 128 
Evidentiary effect, pleading as unnecessary when re¬ 
lied on for, § 32 

Excavate, evidence as to use in building contract as 
admissible, § 24, n. 73 

Excavation, measurement of, evidence of custom as 
admissible on question, § 27, p. 117 
Exchanges, knowledge as to usage as essential, f 9, 

p. 86 

Existence of contract, establishment by, § 20 
Express companies, operation and effect as to, § 19,, p. 
101 

Express contract, repugnancy to, § 30, pp- 118-123 
Express incorporation of usage in contract, | 22 
Express receipts, contradiction of terms of, § 30, 
120 
Factors, 

Application to, § 19, p. 107 

Contradiction of terms of unambiguous- eontractsi, 
§ 30, p. 123 

Implied authority to act in accordance with; prei- 
vailing custom, § 19, p. 107 
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Feii<nng public road, justification for, § 10 , p. 90 

06 ’ 


Fire insurance, 

Application to, § 19, p. 103 
Construction of contract or policy with reference 
to custom or usage, § 27, p. 114 
Fixed significance, words in contract having as sub- 
^^120^ by custom or usage, § 30, 

Fixtures, tenant’s right to remove as fixed by, § 19, 
p. 105 

F. o. b. boat, evidence as to usage in contract as ad¬ 
missible, § 24, n. 73 
Force of law. 

Antiquity of customs having, § 3 
Custom as usage having obtained, § 1 

^^^^^^^^tion of evidence respecting, § 
33, p. 126 

Freight, trade custom respecting payment of as bind¬ 
ing on buyer and seller, § 19, p. 99 . 

General customs, 

Admissibility of evidence as to, § 33 , p. 128 
Defined, § 1 

Pleading of as unnecessary, § 32 
General issue, particular customs shown under, § 32 
General understanding, custom as, § 1, n. 4 
Generality, 

Jury question as to, § 34, n. 83 
Necessity and sufllciency of, § 8 
Geographical terms, marine insurance policy, con¬ 
struction with reference to custom or usage, § 27, 
p. 115 

Governing law, § 15 

Grade and count guaranteed, evidence as to peculiar 
use of term as admissible, § 24, n. 73 
Grading, 

Contradiction of terms of contract for, § 30, p. 
122 

Measurement of, evidence of custom to deter- 
naine, § 27, p. 117 

Grinding sugar, performance of contract, evidence of 
custom as admissible on question, § 27, p. 117 
Habit, suiiiciency to show, § 8 

Heating cars, carrier’s duty in respect of as es¬ 
tablished by, § 19, p. 102 

Hiring, custom as to term of as applicable, § 19, p. 
105 

Hypothetical questions respecting, § 33, p. 127 
Implied contract, special pleading of custom or usage 
for purpose of showing, § 32 
Implied incidents, contracts, evidence of usage to 
add, § 26 

Implied knowledge, sufficiency of, § 9, p. 83 
Implied warranty, establishment by, § 19, p. 99 . 
Incidental effect, pleading of as unnecessary when 
relied on for, § 32 

Innkeepers’ contracts, contradiction of terms of, § 
30, p. 122 

Inspection, trade customs respecting as binding on 
buyer and seller, § 19^, p. 98 
Instructions on, § 35 
Insurance, 

Contracts for, construction with reference to 
usages or custom, § 27, p. 114 
Contradiction of terms of policy, § 30, p. 122 
Factors, custom in respect to as binding, § 19, p. 
108, n. 46 

Legality of custom relating to, § 10, p. 90, n. 36 
Operation and effect as to, § 19, p. 103 


Insurance—Continued, 

Presumptions as to knowledge of usages of par¬ 
ticular business insured, § 9, p. 87 

Interest, 

Operation and effect as to, § 19, p. 103 
Promise to pay as inferable from custom and 
circumstance, § 9, p. 88 

Interpretation of contract, operation and effect as to, 
§ 21 

Interruption, effect of, § 7 

Isolated instances of certain course of trade as suffi¬ 
cient, § 8 

Judgment, change of law as to sufficiency of, § 10 . p. 
89, n. 36 

Judicial notice of, § 31 

Pleading of as unnecessary when court will take 
judicial notice, § 32 

Judicial recognition, usage in conjunction with as 
having force of law, § 3 
Jury questions, existence of, § 34 
Knowledge, 

Burden of proof as to, § 33 , p. 126 
Established usage in certain lines of business, 

§ 14 

Factors, local custom as supplanting general 
powers in absence of knowledge thereof, § 
19, p. 107 

Instructions as to, § 35 
Knowledge, 

Jury question as to, § 34 
Knowledge, 

Pleading of, § 32 

Sufficiency of .evidence as to, § S 3 , p. 130 
Knowledge as prerequisite, § 9, pp. 82-88 
Labels, trade customs respecting as binding, § 19, p. 
98 

Labor, knowledge as essential for usage of particular 
employer to form part of contract, § 9 , p. 88 
Land contracts, contradiction of terms of, § 30, p. 
122 

Land office, proof of usages of, § 33, p. 127 
Landlord and tenant, 

Application to, § 19, p. 104 

Knowledge of local custom as essential as re¬ 
spects duties and liabilities of landlord to 
tenant, § 9, p. 88 

Law questions, validity and effect of, § 34 
Leases, 

Contradiction of, § 30, p. 122 
Explanation by general usage and custom, § 19, 
p, 104. 

Legal import of contract, varying by usage, § 30, p. 
120 

Legality, necessity of, | 10, pp. 88-92 
Lien, establishment by trade usage, § 20, n, 54 
Life insurance, application to, § 19, p. 103 
Loading offshore, construction of term as used in 
marine policy, § 27, p. 115, n. 2. 

Local usage, nonresidents as presumed to have con¬ 
tracted with knowledge of, § 9, p, 85 
Logs, performance of contract for cutting, hauling, 
etc., evidence of custom as admissible on ques¬ 
tion, § 27, p. IIT 

Long-established practice, custom defined as, § 1, n. 1. 
Long usage, law established by, § 1 
Lumber, hauling, sawing, etc., evidence of custom as 
admissible on question, § 27, p. 117 
Manufacturing of goods, 

Contradiction of terms of contract, § 30, p. 123 
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Manufacturing of goods—Continued, 

Evidence of custom or usage as admissible on 
question of, § 27, p. 117 

Manure, tenant’s right to remove as established by 
custom, § 19, p. 105 
Marine insurance, 

Construction of contract or policy with relation 
to custom, § 27, p. 115 

Generality of custom or usage relating to, § 8, 
n. 38 

Operation and effect as to, § 19, p. 104 
Market, presumption as to knowledge of usage by 
persons dealing in particular market, § 9, p. 85 
Market price, presumption as to being purchase price, 
§ 19, p. 99 

Master and servant, application to, § 19, p. 105 
Material contracts, construction with reference to 
usage or custom, § 27, p. 117 
Measure of damages, change of law relating to, § 10, 
p. 90, n. 36 
Measurement, 

Sales contract, construction with reference to 
usage or custom, § 27, p. 116 
Trade custom respecting as binding on buyer and 
seller, § 19, p. 98 

Mercantile agency, application to, § 19, p. 106 
Messages, transmission by telegraph company, appli¬ 
cation to, § 19, p. 102 

Mining contract, contradiction of terms of, § 30, p. 
122 

Misleading instructions on, § 35, n. 86 
Mode of dealing, usage as consisting of, § 1 
Money, transportation of, operation and 'eifect as to, § 
19, p. 102. 

Morality as essential, § 11 
Mortgages, contradiction of, § 30, p. 122 
Municipal corporations, generality as to custom or 
usage, § 8 

Mutuality, knowledge of usage relied on, § 9, p. 84 
Nonresidents, presumption as to contracting with 
reference to local usage, § 9, p. 85 
Notice, 

Carrier’s duty to give, operation and effect as to, 
§ 19, p. 101 

' Consignee of goods, operation and effect as to, § 
19, p. 101 
Notoriety, 

Instruction ignoring element of, § 35 
Pleading of, § 32 

Notoriety as essential, § 9, pp. 82-88. 

Number of witnesses required for proof of, § 33, p. 
130 

Obsolete usage, presumptiop as to incorporation in 
contract, § 21 

Occupation, technical terms or words peculiar to, 
, parol evidence of usage to explain, § 25 
bffer and acceptance, trade customs respecting as 
. binding, § 19, p. 98 

Officers, duties, powers, etc., as prescribed by usage, 
§ 19, p. 106 , 

Offices^ application in respect to filling of, § 19, p. 106 
Operation and effect, § 14 

Instructions as to, § 35 ’ 

Option, 

Custom left to one’s option to obey, § 5 
Trade customs respecting as binding, § 19, p. 98 
Order of proof on question, § 63, p. 126,,/ 
Ordinances, conflict with, § 10, p. 91 , ^ 


Outfit, construction of term as used in marine policy, 

§ 27, p. 115, n, 2 

Overdrafts, evidence as to peculiar use in cotton 
trade as admissible, § 24, n. 73 
Overtime, customs or usages as admissible on ques¬ 
tion of charge for, § 27, p. 117, n. 33 
Packing, trade custom showing person chargeable . 

with expense of, § 19, p. 99 
Parol evidence, 

Admissibility to explain usage incorporated in 
contract, § 22 

Common words and terms in contract, admissi¬ 
bility to show usage, § 24 
Proof by as essential, § 31 
Technical terms, explanation by, § 25 
Partial validity, rules applicable to, § 2 
Particular customs, 

Defined, § 1 

Pleading of as essential, § 32 
Particular individuals, knowledge of usage of as es¬ 
sential, § 9, p. 85 
Partnership, 

Application to, § 19, p. 106 
Powers of partner as dependant on usage and 
custom, § 19, p. 106 

Pasturage, operation and effect in respect to limita¬ 
tions as to, § 19, p. 105 

Payment, trade custom respecting time of as binding, 

§ 19, p. 99 

Peaceful acquiescence in as essential, § 12 
Perishable goods, refrigeration provided by carrier 
as determined by, § 19, p. 102 
Plastering, measurement of, evidence of custom on 
question, § 27, p. 117 
Pleading, 

General customs, § 32 
Necessity and sufficiency of, § 32 
Pledges, contradiction of terms of, § 30, p. 121 
Policyholders, presumptions as to knowledge of gen¬ 
eral customs of insurance company, § 9, p. 87 
Port custom, generality as to deviation from, § 8, n. 
43 

Port-risk, construction of term as used in marine 
policy, § 27, p. 115, n. 2 
Prescription, distinguished, § 1 
Presumptions, 

Common words and terms, customary usage 
thereof as intended, § 24 

Knowledge of usage of particular trade, § 9, p. 
83 

Reasonableness, § 13 ' 

Price, sales contract, construction with reference to 
usage or custom, § 27, p. 116 
Principal and agent, 

Application to relationship, § 19, p. 106 
Compensation of agent, usage as determining, § 
1^, P-107 

Contracts relating to, constmction with reference 
to usage and custom, § 27, p. 115 . , . ^ ; 

Contradiction of terms of express contracts re¬ 
lating to, § 30, p. 123 

Knowledge by agent of local usage as binding 
on nonresident principal, § 9, p, 85 , 

Payment, authority of agent, to receive, § 19, p. 

, 107 * ' ^ ^ ' 

Pledge of goods by agent, application to, §.19, p. 
107 " '' ' ‘ \ ; 

Printing office, custom of correcting proof in, admis¬ 
sibility Of evidence as to, § 27, p. 117 .1] 
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Proceeds, construction of term as used in marine 
policy, § 27, p. 115, n. 2 

Profession, presumption as to acting with reference 
to usage of, § 9, p. 84 

Professional service, contracts for, repugnancy, § 30, 

p. 122 

Public officers, conflict with statutes governing, § 10, 
p. 92 

Public policy, contravention of, § 10, p. 90 
Quantity, sales contracts, construction with refer¬ 
ence to custom, § 27, p. 115 

Quantum meruit, certainty as unnecessary to show 
customary price for purpose of recovery on, § 4 
Real estate, presumptions as to knowledge of local 
usages by parties contracting with reference to, 
§ 9, p. 88 
Reasonableness, 

Burden of proof as to, § 33, p. 126 
Law question respecting, § 34 
Necessity of„§ 13 
Recognition, pleading of, § 32 

Recoupment, pleading of custom introduced for pur¬ 
pose of, § 32 

Refrigeration, carrier’s duty to provide for perishable 
goods as established by, § 19, p. 102 
Reinsurance, contradiction of terms of contract, § 30, 

p. 122 

Remedies, legality of custom barring, § 10, p. 90, n. 
36 

Rents, operation and effect as to, § 19, p. 105 
Repugnancy to express contract, § 30, p.> 118-123 
'Repugnancy to statute, § 10, p. 91 
Requisites, §§ 2-13, pp. 78-93 

Retainers, attorneys, custom as authorizing charging 
without special contract, § 19, p. 95 
Retrospective effect, § 16 

Road surfacing, contradiction of terms of contract 
fOri § 30, p. 123 

Roots, construction of word as used in marine policy, 
§ 27, p. 115, n. 2 

Rule of law, established usage in certain lines of 
. business, § 14 
Sale, 

Contracts of, contradiction of terms, § 30, p. 121 
Legality of custom relating to, § 10, p. n. 36 
Sales brokers, presumption as to knowledge of usage 
by persons having dealings with, § 9, p, 85 
Sales contracts, construction with reference to, § 27, 
p. 115 

Sales taxes, trade custom respecting payment of as 
binding,' | 19, p. 99 

Samples, trade customs* respecting sale by as binding, 
§ 19, p. 98 

Sciences, technical terms or words'peculiar to, parol 
evidence of usage to explain, | 25 
Seal, corporations, custom or usage as applicable to, 
§ 19, p. 103 

Sea-letter, construction of term as used in naarme 
policy, § 27, p. 115, n. 2 

Securities, transfer of, operation and effect as to, § 
19, p. 97 

Service, * 

Contract of, evidence of usage as admissible to 
explain, § 27, p. .116 

Knowledge as essential for usage to become part 
of contract, to render, § 9, p. 88 
Shipping contracts, construction of, evidence of usage 
, as admissible for, | 27, p. 114 
Single transaction as insufficient to establish, § 8 


Single witness, proof by, f 33, p. 130 
Specific instances, admissibility of evidence as to, § 
33, p. 128 
Status, § 1 

Statutory provisions. 

Construction of, admissibility of customs and 
usages for, § 18 

Knowledge as essential in case of statutory rec¬ 
ognition of usage, § 9, p. 83 ^ 

Repugnancy to, § 10, p. 91 

Steamboats, custom of captains to insure as binding, 
§ 19, p. 100 

Steel work, performance of contracts for erection of, 
custom or usage as determinative, § 27, p. 117 
Stock brokers, presumption as to knowledge of usages 
of trade by persons having dealings with, § 9, 
p. 85 

Stonework, measurement of, evidence of custom as 
admissible to show, § 27, p, 117 
Stoppage in transitu, judicial recognition of right as 
establishing custom, § 3 
Strict construction, § 17 

Submission of controversy, contradiction of terms of 
agreement for, § 30, p. 121 

Sugar in bags, evidence as to peculiar use in con¬ 
tracts, § 24, n. 73 
Technical terms, 

Parol evidence of usage to explain, § 25 
Sales contracts, construction with reference to 
usage or custom, § 27, p. 115 
Technical words, fire insurance policy, constructioh 
with reference to custom or usage, § 37, p. 114 
Telegrams, contracts for transmission of, contradic¬ 
tion of terms, § 30, p. 121 

Telegraph companies, operation and effect as to, § 
19, p. 102 

Territorial extent, § 8 

Timber, legality of custom relating to cutting vrith- 
out permission, § 10, p., 90, n. 36 
Time, 

Carrier for removal of goods after notice, appli¬ 
cation and effect as to, § 19, p. 101 
Knowledge of usage affecting contract, § 9, p. 
84 

Pleading, § 32 

Time as essential element, § 3 
Trade, 

Antiquity of particular customs or usages of, 
§ 3 

Certainty and uniformity of custom or usage 
of, I 4 

Continuity of usage of, § ,7 
Generality of custom or usage relating to, § 8 
Knowledge of customs and usages of as essential, 
§ 9, p. 82 

Persons engaged in same trade as presumed to 
have knowledge of usages, § 9, p. 84 
Presumption of action with reference to usage 
of, § 9, p. 84 

Presumptions as to persons engaged in same 
trade having knowledge of usage, § 9, p, 84 
Strict* construction in respect to usagps of, 117 
Transfer of securities, .operation and effect as to, § 
19, p. 97 

Transportation, trade custom respecting as binding 
on buyer and seller, § 19, p. 99 
tihderwriters, presumptions as to kpowl^dge of 
usages, § 9, p. 87 
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Uniformity, 

Pleading of, § 32 
Requisite of, § 4 

Unintelligible terms, evidence of usage to explain, § 
25 

Universal recognition, sufficiency of, § 8 
Unreasonableness, § 13 

Burden of proof as to, § 33, p. 126 
Usage, defined, § 1 

Usury, statute prohibiting, § 16, p. 92 
Validity, §§ 2-13, pp. 78-93 

Valuables, transportation of, operation and effect as 
to, § 19, p. 102 
Variance, effect of, § 32 
Wages, operation and effect as to, § 19, p. 105 
Waiver, - 

Jury question as to, § 34, n. 77 
Usage resulting in, § 10, p. 96 
Warehouse receipts, contradiction of terms of, § 30, 

p. 120 

Warehousemen, operation and effect as to, § 19, p. 
102 

Warranty, 

Contradiction of terms of, § 30, p. 121 
Operation and effect as to, § 19, p. 99 
Waste, trade customs respecting as binding on buy¬ 
er and seller, § 19, p. 98 


Water-borne commerce, application to, § 19, p. 100 
Waygoing, operation and effect in respect of right to, 
§ 19, p. 105 

Weight, sales contracts, construction with reference 
to usage or custom, § 27, p. 116 
Whalers, reasonableness of custom among, § 13, n. 
62 

Whaling voyage, construction of term as used in 
marine policy, § 27, p. 115, n. 2. 

Wharfage, 

Custom to present bills for, evidence of as admis¬ 
sible, § 27, p. 114 

Showing as to right of by usage, § 19, p. 100 
Wills, interpretation of, evidence of usage as admis¬ 
sible, § 29 

Wool waste, evidence as to peculiar use in contract, 
§ 24, n. 73 

Work contracts, construction with reference to usages 
or custom, § 27, p. 117 

Wrappers, trade custom respecting expense of as 
binding on buyer and seller, § 19, p. 99 
Written contract. 

Admissibility of evidence of usage to explain, § 
21 

Implied incidents to, evidence of usage to add, § 
26 


CUSTOMS DUTIES 


Abandonment, 

Damaged goods, allowance for, § 131 
Liquidation, reliquidation resulting in, § 153 
Merchandise, bonded warehouses, § 209 
Protest, § 175 

Withdrawal of, § 178, p. 335 
Seizure, effect of, § 254, p. 404, n. 27 
Abatement, 

Duties, § 226 

Forfeitures, action for value of goods, § 262 
Injury, damage, deterioration, etc., merchandise 
in warehouse, § 132* 

Trespass for seizure for supposed forfeiture, 
pendency of proceeding as pleaded in abate¬ 
ment, § 254, p. 404 

Abnormal evaporation, allowance for, § 134 
Abolition of offices, 

Appraisers of merchandise, § 84 
Inspectors, § 88 
Surveyors, § 83 

Abrasives, classification, § 34, p. 179 
Abrogation, 

Custom,laws, 114 

Regulations of Secretary of Treasury, § 78, p. 
238 

Accelerometers, classification, § 34, p. 181, n. 64 
Accidental fire, loss of goods, liability for duty, § 134 
Accrual, right to duties, § 22 
Acids, classification, § 32, p. 173 
Actions, 

Forfeitures, enforcement of, § 266, pp. 419-429 
Penalties, enforcement of, § 255, p. 407 
Recovery of duties, §§ 223, 224 

Duties paid, §§ 228-244, pp. 388-392 
Additional duties, §§ 140-146, pp. 361-310 
Anti-dumping law, § 109, p. 265 
Appraised value exceeding value declared on 
entry, § 140, p. 301 


Additional duties—Continued, 

Correct unit price, discrepancy in quantity, § 
145 

Discrepancy in quantity, § 145 
Failure to mark merchandise, § 140, p. 303 
Marking merchandise, failure in respect of, § 140, 
p. 303 

Undervaluation, §§ 140-146, pp. 301-310 
Application to specific goods, § 141 
Clerical errors, § 146, p. 306 
Coverings and charges, § 143 
Evidence on petition for remission, § 146, p. 
307 

Failure to make formal levy as affecting right 
of action, § 223 
Fraud as not essential, § 142 
Good faith as respects remission, § 146, p. 307, 
n. 22 

Goods in excess of invoice, § 144 
Manifest clerical error as respects remission, 
§ 146, p. 309 
Refunds, § 226 

Remission, § 146, pp. 306-310 
Unit price correct, discrepancy in quantity, § 145 
Unmarked containers, articles imported in, § 140, 
p. 304 

Additional evidence, reappraisement, appeals to, § 
181, p. 350 
Additional proofs. 

Court of Customs and Patent Appeals, review in, 
§ 191 

Protest proceeding, § 181, p. 343 
Administration of law, expense of, liability for, § 
215 

Admiralty, forfeiture proceedings, jurisdiction of, § 
260, p. 420 

Admissions, prptest proceeding, § 181, p. 342, n. 32 
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Adulterated drugs, prohibition of importation, § 30, 

p. 168 

Advisory classification, rates determined in accord¬ 
ance with, § 148 
Affidavits, 

Appraisement, valuation shown by, § 110, p. 270, 
n. 87 

Court of Customs and Patent Appeals, review 
in, § 191, n. 33 

Criminal offense in respect of, § 248, p. 303 
Entry, necessity for free entry of works of art, 
§ 95 

Protest proceeding, § 181, p. 341, n. 28 
Admissibility, § 181, p. 342 
Reappraisement, appeals to, § 181, p. 340 
Agates, 

Buttons, classification, § 45, p. 210, n. 87 
Exemption, unmanufactured agates, § 73 
Manufactures, classification, § 33, p. 176 
Agency, customhouse broker, questions relating to, § 
80, n. 87 
Agents, 

Drawbacks, suit to recover by, § 227, p, 388 
Entry by, § 97 

Liability of agent for duties, § 219 
Protest by, § 163 

Agricultural implements, exemption, § 64 
Agricultural products, 

Classification, § 38, pp. 188-102 
Exemption from duty, § 54 
Airplanes, 

Jurisdiction over in respect of smuggling, § 260, 
p. 419, n. 69 

Penalties, enforcement of lien against, § 255, p. 
408 

Albumen, exemption, § 73 

Alcoholic compound, defined, § 32, p. 173, n. 61 
Alcoholic liquors. Intoxicating liquors, generally, 
post. 

Alizarin, 

Colors, classification, § 32, p. 174, n. 70 
Exemptions, § 58 
Alkaloids, exemption, § 58 

Alligator pears, reciprocity provisions, importation 
from Cuba, § 74 

Alloys of steel, classification, § 34, p. 183, n. 88 
Altars, exemption, § 73 
Alternative claims, protest, § 165, p. 327 
Alumina, classification, § 32, p. 173 
Aluminum, classification, § 34, p. 179 
Amber, classification, § 32, p. 173 
Amberoid unmanufactured, classification, § 32, p. 
173 

Ambiguity, construction of tariff laws in favor of 
importer in case of, § 19 
Amendments, 

Court of Customs and Patent Api)eals, § 185 
Declaration on entry, § 105 
Forfeiture proceedings, § 260, p. 423 
Protest, §§ 161, 169 

Review of ruling on, § 183 
Protest proceeding, § 181, p. 343 
Reappraisement, appeals, § 181, p. 354 
Statutory provisions, § 14 

American selling price, appraisement, valuation as 
determined by, § 114 

Ampoule, classification, § 33, p. 177, n. 15 
Analagous acts, construction of, § 29 


Analyst, protest proceeding, report of as admissible^ 
§ 181, p. 342 

Anatolian mats, classification, § 42, p. 197, “ii. 88 
Aneroid barometers, classification, § 34, p. 181, n. 
64 

Animal oils, classification, § 32, p. 175, n. 84 
Animals, 

Cattle, classification, § 38, p. 189 
Exemption, § 54 

Hair, exemption of, § 73 
Annatto, extract of, exemption, § 58 
Anomalous consequences, construction of tariff laws 
resulting in to be avoided, § 19 
Anti-dumping law, additional duties under, § 109, p. 
265 

Antimony, 

Classification, § 34, p. 179 
Ore, exemption, § 64 

Antipyrine, classification, § 32, p. 174, n. 70 
Antiques, hanging carpet, classification, § 42, p. 197, 
n. 88 

Antiquities, exemption, § 55 
Antitoxins, exemption, § 58 
Apparel. Wearing apparel, post 
Appeal and error, 

Court of Customs and Patent Appeals, generally, 
post 

Reappraisement, post 
Review, generally, post 

Appliqued handkerchiefs, classification, § 45, p. 204 
Apportionment, drawbacks, § 227, p. 387 
Appraisement, §§ 109-123, pp. 260-289 

See, also, Assessment, generally; Reappraise¬ 
ment, generally, post 

Abandonment of merchandise, allowance in case 
of, § 131 

Advisory classification, § 121, p. 286 
Determining rate, § 148 

Affidavits, valuation shown by, § 110, p. 270, n. 
87 

American selling price, valuation as determined 
by, § 114 

Anti-dumping law, additional duties imposed un¬ 
der, I 109, p. 265 
Ascertainment of value, § 121 
Bill of lading, time of exportation for valuation 
purposes as shown by, § 111 
Certification on invoice for appraisers’ informa¬ 
tion, necessity of, § 109, p. 264 
Charges, liability to duty, §* 122 
Citation, 1109, p. 261 
Clerical errors, effect, § 123 
Commingled goods, 1124, p. 291 
Commissions paid to converters, market value as 
including, § 115 
Conclusiveness, § 123 
Condemned goods, allowance for, § 129 
Consignment sales as evidence of value, § 110, p. 
269, n. 87 

Containers, valuation as including cost of, § 122 
Cost elements included in determining valuation, 
§ 117 

Cost of production. 

Consideration in determining value, § 121, 
284 

Determining factor, § 113 
Equalization for valuation purpo^s, § 114 
Report to collector as to, § 169, p. 266 
Valuation as determined by, § 113 
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Appraisement—Continued, 

Court of Customs and Patent Appeals, review of 
questions relating to, § 183 
Coverings, valuation as including cost of, § 122 
Currency conversion, date of exportation for pur¬ 
poses of, § 118 

Current value as basis o-f, § 110, p. 270', n. 87 
Damaged merchandise, allowance for, § 130 
Decay of fruit, allowance for, § 12S 
Defense of irregularity in, action to enforce pay¬ 
ment, § 224 

Deficiency, allowance for, § 126 
Depreciated currency, allowance for, § 110 
Deterioration occurring while merchandise is un¬ 
dergoing, allowance for, § 127 
Determination of dutiable charges, § 122 
Disclosure, compelling in order to determine val¬ 
ue, § 121, p. 284 

Discount, allowance of, § 110, p. 268, n. 87 

Invoice for previous shipment of defective 
goods, § 100, p. 264 
Discretion, 

Collector, § 109, p. 261, n. 35 
Examination of packages, § 121, p. 286 
Drawback allowed on exportation, consideration 
in determining market value, § 116 
Dumping duty, imposition of, § 109, p. 265, n. 77 
Duress entries, § 109, p. 261, n. 35 
Dutiable charges, § 122 
' Duties of appraising officers, § 109, p. 261 
Effect of, § 123 
Entered value, § 109, p. 264 

Assessment on when higher than found on 
‘basis of American selling price, § 114, n. 
29 

Inspection and damping cost added to, § 114, 

• n. 24 

Entry, appraisement and informal entry, § 93 
Estimating value of goods, | 121, p. 284 
Evaporation, 

Allowance for, § 132 
Shortage due to, § 126 
Examination, 

Determination of value, § 121, pp. 284-287 
Character of examination, § 121, p, 286 
Importers, etc., § iDO, p. 261 
Excess oyer invoice, § 133 
Expense items, 

Included in determining valuation, § 117 
Liability to duty, § 122 

Export value, valuation according to, § 110, p. 267 
Exporter’s sale price, report to collector as to, § 
. 109, p. 266 

Fair value, treasury regulations defining, § .109, p. 
265, n. 77 

Favored purchasers, discounts to as allowable in 
determining valuation, § 110, p. 271, n. 88 
Foreign market value^ 

Cost element included in determining, § 117 
Duty of appraising officer to report,* ,§ 109, p. 
266 

Government allowances as considered in de¬ 
termining, 1116 

Foreign money;; value for pu2T)ose of, § 118 
Foreign value, valuation according to, § 110, p. 
267 

Freight, allowance for in determining. Valuation, 
§ 117 

Fruit, allowance for decay of, § 128 


Appraisement—Continued, 

Incidental charges, determination of, § 122 
Inspection, § 121, pp. 284r-287 

Personal inspection as essential, § 121, p. 286 
Invoice price, foreign value as represented by, § 
110, p. 269, n. 87 
Invoice value, § 109, p. 264 

Cost of production as based on for valuation 
purposes, § 113, n, 21 
Judgment, decision as, § 123 
Leakage occurring while merchandise is under¬ 
going, allowance for, § 127 
Liquidation, final appraisement as prerequisite 
to, § 151 

Loss of goods after importation, liability as af¬ 
fected by, § 134 

Loss on voyage or short shipment, § 126 
Market value, §§ 110^119, pp. 267-283 

American selling price as determinative, § 

114 

Commissions paid converters as included in, § 

115 

Conclusiveness, § 123 
Cost of production, § 113 
Drawback allowed on exportation as consid¬ 
ered in determining, § 116 
Expense items included in determining, § 117 
Finishing charges as included in, § 115 
Governmental allowances as considered in 
determining foreign market value, § 116 
Luxury tax assessed by foreign government 
as included in determining, § 116 
Manufacturing charges as included in, § 115 
Principal foreign markets as determining, § 
112 

Sales tax levied by foreign government as 
considered in determining, § 116 
Time of exportation as determinative of, § 
111 

Valuation at, § 109, p. 264 
Master’s declaration, time of exportation for val¬ 
uation purposes as established by, § 111 
Measurement, ascertainment of, § 124, p. 289 
Method of examination for purpose of fixing val¬ 
ue, § 121, p. 286 
Modification, § 120 

Return, modification of, power of appraiser, 
§ 123 

Moisture, allowance for, § 132 
Ordinary course of trade, sales in as determina¬ 
tive of value, § 110, p. 270 
■ Penalty based on correct appraisal, § 255, p. 408 
Perishable articles, 

Allowance for decay of, § 128 
Retention of samples as unnecessary, § 121, 
P. 285 

Personal knowledge of values by appraiser in as¬ 
certaining value, § 121, p. 284 
Preliminary procedure, § 109, p. 263 
Presumptions, § 109, p. 263 
Correctness of, § 123 

Court of Customs and Patent Appeals, § 192, 
p. 364 

Principal foreign inhrkets, valuation as deter- 
. minable from, § 112 
Procedure, § 109, p. 263 

Protest, validity of appraisement as determinable 
in proceeding, § 162, p. 319 
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Appraisement—Continued, 

Purchase price, report to collector as to, § 109, p. 
266 

Quantity, ascertainment of, § 124, p. 2S9 
Peappraisement, post 

Peasonable ways and means for determining’ val¬ 
ue, § 121, p. 284 

Redelivery bond, delivery of goods to importer 
prior to appraisal, § 199 

Repacking, cost of as included in determining 
valuation, § 117 

Report to collector, § 109, p. 261 
Restrictions, § 109, p. 263 

Retail sales, consideration in determining value, 
§ 110, p. 268, n. 87 
Return, 

Appraising officer, § 109, p, 261 
Modification of, § 123 
Review, discretion of appraiser, § 123 
Samples, 

Authentication and selection in accordance 
with statutory methods, § 121, p. 287 
Submission to appraiser at another port in 
order to determine value, § 121, p. 284 
Setting aside, § 109, p. 264 
Similar merchandise, sales of as determinative of 
value, § 110, p. 273 

Sinkage in weight while in bonded warehouse, §- 
132 

Summary procedure, § 109, p. 263 
Test cases, § 109, p. 261 
Theft, shortage due to, § 126 
Time of exportation, valuation as determined by, 
§ 111 

Uniformity, consultation with local appraising of¬ 
ficers to secure, § 109, p. 261 
United States value, valuation according to, § 110, 
p. 267 
Valuation, 

Actual market value, § 110, pp. 267-275 
Affidavits as proof of, §110, p. 270, n. 87 
American selling price, § 114 
Ascertainment of value, § 121, pp. 284-287 
Assessment on less than appraised value, § 
137 

•Commissions paid converters as included in 
market value, § 115 
Containers as included, § 122 
Coverings as included, § 122 
Date of sailing of vessel as time of exporta¬ 
tion for pijrpose of detennining, § 111 
Depreciated currency as affecting, § 119 
Entered value, § 109, p. 264 
Examination of merchandise for purpose of 
detennining, § 121, p. 284 
Expense items included in determining, § 117 
Export value, § 110, p. 267 
Poreign money for purpose of, § 118 
Poreign value, § 110, p. 267 
Ceneral principles, § 109; p. 264 
Inspection of merchandise to determine val¬ 
ue, § 121, p. 284 

Manufacturing charges as included in mar¬ 
ket value, § 115 ' 

Modification of return as to value, § 123 
Principal foreign markets as determining^ § 
112 - ' ' '' ' ‘ ^ ^ 

Procedure to determine, § 109, p. 263- 
Proof of valu^, § 110, ,p. 270, m 87 


Appraisement—Continued, 

Valuation—Continued, 

Time of exportation for purpose of deter¬ 
mining, § 111 

United States value, § 110, p. 267 
Wholesale sales, consideration in determining 
value, § 110, p. 268, n. 87 
Writing, reduction to, § 109, p. 263 
Appraisers, abolition of office and transfer of duties, 

§ 84 
Arrival, 

See, also. Entry, generally, post 
Chief officer of customs, report at office of, § 90 
Formal entry on, § 90 
Manifest, production of, § 91 
Report of, § 90 

Tender of entry made before, effect of, § 106 
Time for entry after, § 98 
Arrowroot, exemptions, § 73 
Art, works of, 

Classification, § 45, p. 208 
Exemption, § 62 

Affidavit required at time of entry, | 95 
Antique objects, § 55 

Articles subject to duties, §§ 31-75, pp. 171-232 
Artificial, 

Abrasives, exemptions, § 73 

Dentures, classification of cellulose material for 
use in making plates for, § 32, p. 174, n. 71 
Products, classification, § 45, p. 203 
Silk, classification, § 43 
Artistic antiquities, exemption, § 55 
Asbestos manufactures, classification, § 45, p. 209 
Asphaltum, 

Classification, § 33, p. 176 
Exemption, § 56 
Assessment, §§ 135-139 

See, also. Appraisement, generally*, ante 
Abandonment of damaged goods, allowance Ib 
case of, § 131 

Adding dutiable costs and charges to appraised 
value, § 135 

Additional duties, generally, ante 
Appraised value, § 135 

Assessment on less than, § *137 
Ascertainment of quantity or measurement of 
merchandise, § 124, p. 289 
Commingled goods, § 124, p. 291 
Containers, including value of for purpose of du¬ 
ties, § 135 

Coverings, including value of for duty purposes, 
§135 

Damage to merchandise, allowance for, § 139 ^ 

Decay of fruit or other perishables, allowance 
for, § 128 

Duress, nondutiable items included in entered 
value under, § 136 

Entered value, assessment at less than, § 136 
Gauging of nonliquids, § 124, p. 290 
Invoice charge, arbitrarily including in dutiable 
value, § 135 

Leakage, allowance for, § 127 
Dosses in transportation, § 126 
Measurement of merchandise, ascertainment and 
report as to, § 124, pp. 280-293 
Minimum value for duty purposes, § 136 
Net weight of merchandise, § 124, p. 2^1 
Kbnimportabion, § 126 

Nonliqnids, gauging by dry measure, i l24, p. 290’ 
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Assessment—Continued, 

Outage, allowance for, § 127 

Quantity, ascertainment of, § 124, pp. 289-293 

Rate of duty, 

Amount assessed, § 147 
Determinable by value, § 138 
Review of, § 178, p. 334 
Shortage, 

Allowance for, § 126 
Invoice, § 126 

System established by Congress, alteration by 
Secretary of Treasury, § 77 
Tare and draft, allowance for in determining 
quantity, § 125 

Test for purpose of ascertaining quantity or oth¬ 
er measurement, § 124, p. 290 
Unit value governing, § 139 
Value, rate of duty determinable by, § 138 
Assets, exemptions, § 58 
Assignment, drawbacks, § 227, p. 388 
Assignment of errors, 

Court of Customs and Patent Appeals, § 190 
Reappraisement, appeal to, § 178, p. 338 
Assistant collectors, powers and duties, § 80, 
Assistant Secretary of Treasury, 

Anti-dumping law, order for imposition of addi¬ 
tional duty under, § 109, p. 266 
Presumption as to acting with authority, § 79 
Astrakhan trimmings, classification, § 42, p. 196 
Attachment, 

Dissolution of for failure to specify definitely 
amount of duties sued for, § 224 
Forfeitures, parties to proceeding for vacation 
of, § 260, p. 421 
Attorney, 

Entry by, liability for duty in case of, § 219 
Protest, presumption as to authority to sign, § 
181, p. 343 

Attorney General, Secretary of Treas-ury as entitled 
to opinion of in discharge of duties, § 77 
Automatic pistols, classification, § 34, p. 180, n. 56 
Automobile parts, classification, § 34, p. ISO 
Automobiles, search of without warrant or probable 
cause as illegal, § 254, p. 401 
Aviation field lights, classification, § 34, p. 185, n. 11 
Avocados, reciprocity provisions, § 74 
Baggage, 

Entry, § 94 
Forfeiture of, 

Discharge without receiving permit, § 258 
Failing to declare at time of entry articles 
subject to duty, § 257, p. 412 
Pags, classification, wooden bags, § 35 
Baling ties, wire, classification, .§ 34, p. 186, n. 11^ 

Ball bearings, classification, § 34, p. 180 
Bamboo, 

Classification, § 35 
Exemption, § 71 
Band iron, exemption, § 64 

Banking, American selling price for appraisement 
purposes as including cost of, § 114 
Bankoware, classification, § 33, p. 176, n. 1 
Baptismal fonts, exemption, ,§73 
Bar iron, classification, § 34, p. 180 
Barks, exemption of certain extracts of, § 58 
Barrels, 

Classification, § 35 

Measurement for tariCC purposes by, § 124, p. 292 
Baryta, carbonate, exemption, § 58 


Base lamps, classification, § 34, p. 186, n. 11 
Baskets, classification, § 35 
Beads, classification, jewelry, § 45, p. 206 
Beans, classification, § 38, p. 189 
Beer, classification, § 39 
Bells, classification, § 34, p. 180 
Belt buckles, classification, § 34, p. ISO, n. 44 
, Belting, classification, cotton material, § 40 
Benevolent purposes, exemption of importation for 
§ 62 

i Berets, classification, wool material, § 42, p. 198, m 6 
Berries, exemption, § 54 
; Beveled glass, classification, § 33, p. 177 
Beverages, classification, § 39 
Bibles, exemption, § 57 
Bibulous paper, classification, § 44 
Bill of exceptions, reappraisement, appeal, § 178, p. 
338 

Bills of lading, 

Drawbacks, indorsements and memoranda on 
back of bill as suflicient to establish claim, § 
227, p. 388 

Production of on entry, § 99 
Time of exjwrtation for appraisement purposes 
as shown by, § 111 

Bindings, classification, cotton material, § 40 
Birds, exemption, 

Birds’ eggs, § 54 
Stuffed birds, § 73 
Biscuits, 

Classification, § 38, p. 189' 

Exemption, § 54 
Bitters, classification, § 39 • 

Bitumen, classification, § 33, p. 176 
Bituminous coal, classification, § 45, p. 210 
Blanket protest, sufliciency, § 1^, p. 327 
Blankets, classification, wool blankets, § 42, p. 196 
Bleached hats, classification, § 45, p. 211, n. 4 
Blown glassware, classification, § 33, p. 177 
Blue clay, exemption, § 59 
' Blue print paper, classification, § 44 
Board of General Appraisers, 

Review of decisions, Court of Customs and Pat¬ 
ent Appeals, § 183 

; Secretary of Treasury’s authority as extending 
over, § 77 

Boiler flues or tubes, classification, § 34, p. ISO 
Bologna, exemption, § 54 
'Bolting doth, exemptions, § 73 
Bonded warehouses, 
i Abandoned merchandise, § ?09 
j Change in tariff as affecting goods in, § 16 
* Cleaning, withdrawal from bond for purpose of, 
§ 213. 

' . Consumption, withdrawal for, § 213 

Custody of goods, §§ 207, 211 
Delivery of merchandise from, governmental reg- 
' ulations, § 207 

Deposit of goods in, § 208 

Without payment of duties, § 204 
Destruction of merchandise entered under bond, 
§ 211 

Disposition of goods deposited, § 211 
j Enforcement of liability on bond given by im- 
' porter, § 206 

; Establishment, § 207 

Exemption of merchandise by subsequent legisla¬ 
tion, § 213 

; Explosive.articles, deposit in, § 208 
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Bonded warehouses—Continued, 

Goods ^ in as not considered imported until per¬ 
mit of delivery issues, § 4, n. 46 
Governmental regulations, § 207 
Leakage in, allowance for, § 127, n. 25 
Liability on bond, § 206 
Manufacturing, § 208 

Metals removed from for smelting or refining, ex¬ 
emption of, § 65 

Original packages, transfer from, § 208 
Performance or breach of condition of bond giv¬ 
en by importer, § 205 
Perishable articles, deposit in, § 208 
Permit, presentation of as essential to delivery 
of goods, § 21S 

Receipts,^ governmental regulation of, § 207 
Redemption before sale of abandoned merchan¬ 
dise, § 200 

Reexportation, withdrawal from bond for pur¬ 
pose of, § 213 . 

Repacking, withdrawal from bond for purpose 
of, § 213 
Sale of, 

Abandoned merchandise, § 200 
Unclaimed merchandise, § 210 
Sinkage in weight in, allowance for, § 132 
Sorting, withdrawal from bond for purpose of, § 
213 

Statutory provisions, 

Deposit of goods, § 208 
Establishment in compliance with, § 207 
Withdrawal from bond, § 213 
Transportation in bond, § 212 
Unclaimed merchandise, disposition of, § 210 
Withdrawal from bond, § 213 
Withdrawal of merchandise from, §§ 204, 205 
Bonds, §§ -204-206 

Assistant collector, § 80 
Bonded warehouses, generally, ante 
Burden of proof in action on, § 206 
Collectors, § 80 

Liability on, § 82, p. 243 

Criminal offense in respect to removal of mer¬ 
chandise delivered for transportation in bond, 
§ 252 

Deputy collector, § 80 

Drawbacks, bond against relanding, § 227, p. 386 
Entry bond, recovery on, § 206 
Exemption of articles imported under bond, .§ 61 
Interest as recoverable on, § 206 
Invoice accompanying entry, § 102 
Lien for duty as affected by giving of, § 225 
Liquidation of duties on articles in bond, § 152, 
n. 72 

Merchandise imported and placed in bond, regu¬ 
lations subsequently promulgated as applica¬ 
ble to, § 78, p. 238 

Permit for release of goods on giving of, § 225 
Redelivery bonds, post 

Warehouses. Bonded warehouses, generally, ante 
Bone, articles made of as jewelry within tariff provi¬ 
sion, § 45, p. 205, n. 92 

Bone manufactures, classification, § 45, p. 209 
Boned fish, classification, § 38, p. 192 
Bonnets, classification, trimmings or ornaments for, § 
25, p. 212 
Books, 

Classification, § 44 t 

Toy books, § 45, p. 208 
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Books—Continued, 

Entireties for purpose of classification, § 25, n. 62 
Exenyitioii, §§ 57, 66 

Bootees, classification, f 45, p. 210, ii. 97 
Bottles, classification, § 33, p. 177 
Bounties, countervailing duties as to, § 9 
Boxes, classification, § 35 

Braces, carpenters’, classification, § 34, p. 186, n. 11 
Braids, classification, § 41; § 45, p. 204 
Cotton material, § 40 
Silk, § 43 

Straw or ramie, § 45, p. 209 
Brass horns, classification, § 45, p. 212, n. 11 
Bread, exemption of, § 54 
Breakage, 

Allowance for, § 127 
Beverages, effect of, § 39 

Distilled spirits, validity of act prohibiting al¬ 
lowance for, § 6 

Breeding animals, exemption from duty, § 54 
Brick, classification, § 33, p. 176 
Brine, 

Emit in, classification, § 38, p. 189 
Olives imported in, assessment of olives only, | 
124, p. 291 

Bristles, classification, § 45, p. 209 
Bristol board, classification, § 44 
Brocades, classification, § 34, p. 180 
Broken glass, classification, § 33, p. 179, n. 33 
Broken rice, classification, § 38, p. 191, n. 90 
Brokerage, charges for as subject to duty, § 122 
Brokers, licenses, § 89 

Revocation or suspension, § 89 
Brooms, classification, § 35; § 45, p. 209 
Brown print paper, classification, § 44 
Brushes, classification, § 35; § 45, p. 209 

Carried by women in handbags, § 45, p. 206 
Buckles, 

Classification, § 34, p. 180 

Test of applicability of tariff provision relating 
to metal articles, § 45, p. 205 
Buds, classification, § 38, p. 189 
Building stone, classification, § 33, p, 177 
Bulk cargoes, watchmen’s services in connection with, 
liability for, § 217 
Bulletin notice, liquidation, § 151 
Burden of proof, 

Bonds, actions on, § 206 
Classification of goods, § 23; § 75, p. 232 
Court of Customs and Patent Appeals, review in, 
§ 192, pp. 362-365 
Criminal prosecutions, § 253, p. 398 
Forfeitures, actions to enforce, § 260, p. 424 
Nonimportation, Court of Customs and Patent 
Appeals, § 192, p. 363 
Origin of goods, § 75, p. 232 
Payment, actions to enforce, § 223 
Protest, § 171 

Protest proceeding, § 181, p. 343 
Reappraisement, appeals to, § 181, p. 348 
Remission of additional duties for undervalua¬ 
tion, § 146, p. 308, n. 22 

Retaliatory duties, country of origin in respect 
of, § 10 

Smuggling, forfeiture proceedings, § 260, p. 425 
Burlap, jute, classification, § 41 

Bushel, measurement for tariff purposes by, § 124, p. 
292 

. Butter substitutes, classification, § 38, p, 189 
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Buttons, 

Classification, § 34, p. 180; § 45, p. 210 
Exemption, § 58 

Cabinet wood, classification, § 35 
Cables, classification, § 34, p. 180 
Calendars, classification, § 44 
Camelhair, exemptions, § 72 
Cameras, classification, § 45, p. 212 
Tripods, § 35 
Camphor, 

Classification, § 32, p. 173 
Exemption, § 58 

Capsules, classification of chemicals imported in, § 32, 
p. 173 

Carbon, classification, § 33, p. 176 
Cardboard, classification, § 44 

Cardcases, test of applicability of tariff provision re¬ 
lating to metal articles, § 45, p. 205 
Cargo,' forfeiture of, § 256 

Carpenter’s braces, classification, § 34, p, 186, n. 11 
Carpets, classification, wool, § 42, p. 196 
Carriers, 

Criminal offenses, § 249 
Forfeitures, § 258 
Payment of duty, liability for, § 219 
Cartage, expense of, liability for, § 215 
Cased glass, classification, § 33, p. 179 
Casks, classification, § 35 
Cast hollow ware, classification, § 34, p. 180 
Castings, classification, § 34, p. 180 
Castor beans, classification, § 32, p. 173 
Catch-all provisions, 

Cotton manufactures, § 40 
Goods covered by, § 28, n. 18 
Metal parts, § 34, p, 185 
Paper, pulp, etc., § 44 
Silk and silk goods, § 43 
Catgut, 

Classification, § 45, p. 210 
Exemption, § 73 
Cattle, classification, § 38, p. 189 
Caviar, classification, § 38, p. 192 
Cedar poles, classification, § 35 

Celluloid or cellulose products, classification, § 32, p. 
174 

Cement, classification, § 33, p. 176 
Ceramic colors, classification, § 32, p, 176, n. 86 
Certificate of exportation, re-importation to port of 
original exportation, necessity in case of, § 104 
Certiorari, United States Supreme Court, review of 
decision of Court of Customs and Patent. Ap¬ 
peals, § 182 

Chains, classification, § 34, p. 180 
Chalk, classification, § 32, p. 173 
Changes in tariffs, §§ 13^-16, pp, 147—152 
Chaplets, classification, § 45' p. 212 
Charges, 

Imported goods, liability to duty, § 122 
Statutpry. provisions, §§ 216-218 
, Upplaimedi merchandise, liability in respect of, § 
218 

Chartereri forfeitures, party to proceeding, § 260, p. 

421 ‘ . 

Charts, , . 

Classification, § 44 i, . , ' 

Exemption, § 57 , 

Checkered diamond steel plates, classification, § 34, p. 
183, n. 88 ' ^ : 


Cheese, classification, § 189 

Cheese cutters, classification, § 34, p. 182, n. 64 

Chemicals, 

Classification, § 32, pp. 172-176 
Exemptions, § 58 

Chenille, classification, manufactures of cotton che¬ 
nille, § 40 

Chestnuts, exemption of, § 54 
Chicle, classification, § 32, p. 173 
Chicory, classification, § 38, p. 189 
Chief officer of customs, report of arrival at oflice of 
§ 90 

Children’s hooks, classification, § 44, n. 35 
Chimes, classification, § 45, p. 212, n. 11 
Chinaware, classification, § 33, p. 176 
Chip, classification, § 45, p. 210 
Chip hats, classification, § 35 
Chocolate, classification, § 38, p. 189 
Chronoscopes, classification, § 34, p. 182, n. 82 
Cider, classification, § 38, p. 189 
Cigar lighter, metal pencil with attachment for, classi¬ 
fication, § 45, p. 207, n. 50 
Cigars, classification, § 37 

Cinchona bark, alkaloids and salts of alkaloids de¬ 
rived from, exemption, § 58 
Citation, appraising officers, § 109, p. 261 
Civil proceedings, forfeitures, enforcement of, § 260, 
p. 420 
Claims, 

Decay of fruit or other perishables, allowance 
for, § 128 

Shortage, compliance with regulations, § 326 
Clams or clam juice, classification, § 38, p. 192 
Clandestine introduction of merchandise, criminal of¬ 
fense in respect of, § 248, p. 396 
Classification, §§ 23-28, pp. 159-166 

Admissibility of evidence on question, § 75, p. 229 
Advisory classification for purpose of determin¬ 
ing rate, § 148 

Agricultural products and provisions, § 38, pp. 
188-192 

Art, works of, § 45, p. 208 

Articles in tariff schedules. See names of spe¬ 
cific articles, this index 
Artificial products, § 45, p. 203 
Beverages, § 39 
Books, § 44 

Burden of proof, § 23; § 75, p. 232 
Changes in, statute authorizing, § 13, p. 147 
Chemicals, § 32, pp. 172-176 
Collector, rate purposes, §§ 148, 149 
Combination articles, § 25 
Commercial designation, § 24 
Competing paragraphs, § 23 
Component material, determinable by^ § 26 
Condition at time of importation, determination 
as of, § 25 

Confusion of goods subject to different classifica¬ 
tions, § 25 
Containers, § 46 
Cotton manufactures; § 40 

Court of Customs and Patent Appeals, jurisdic¬ 
tion. of protest, § 184 
Coverings, § 46 

, Criminal offenses in respect of, § 248, p. 393 * 
Degree of proof required on question, § 75 p. 231 
Earthenware, § 33, pp. 176-17^ 

Earths, § 33, pp. 176-179 ' 

Entirety, § 25 
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Clas^fication—Continued, Classification—Continued, 

Enum^ation of articles, § 23; §§ 32-46, pp. 172- Separate complete articles temporarily fastened 

„ . . together, § 25 

Estoppel in respect of, § 149 Separation of constituent parts or elements of 

vidence, § 75, pp. 229-232 completed articles for purpose of, § 25 

Exclusive use, imported articles dedicated to, § Silk and silk goods, § 43 

27, n. 83 Similitude to enumerated articles, noneiiumer- 

Expert testimony, necessity of, § 75, p. 232 ated articles, § 51 

Fabrics or articles thereof, § 45, p. 203 Special meaning, preference to commercial des- 

Finisbed products, § 25 ignation § 24 

Flax and manufactures thereof, § 41 Spirits, § 39^ 

Free goods indiscriminately mixed with dutiable Statutory provisions, changes in classification, § 
goods, § 25 13 . T). 147 


Glassware, § 33, pp. 176-179 
Hearsay evidence as to, § 75, p. 229, n. 10 
Hemp and manufactures thereof, § 41 * 
Intermingling of goods subject to different classi¬ 
fications, § 25 
Jewelry, § 45, p. 205 
Jute and manufactures thereof, § 41 
Manufactured articles, § 50 

Component part of as determinable, § 26 
Metals and manufactures thereof, § 34, pp. 179- 
186 

Mingling of merchandise subject to 'different 
rates of duty, § 25 
Mixed materials, § 52 

Burden of proof, § 75, p. 231 
Nonenumerated articles, §§ 47-52, pp. 214-218 
Similitude to enumerated articles, § 51 
Noscitur a sociis, § 28 

Not specially provided for, application of phrase, 
§ 23 

Oils, § 32, pp. 172-176 

Ordinary meaning given to words used in, § 24 
Origin, burden of proof on question of, § 75, p. 
232 

Ornamental products, § 45, p. 203 
Overruling by collector, f 181, p. 345 
Packages, § 46 
Paints, § 32, pp. 172-176 
Papers, § 44 
Part of articles, § 23 
Partly manufactured articles, § 49 
Physical separation of different classes of 
goods at time of importation as impractica¬ 
ble, § 25 

Precious stones, § 45, p. 205 
Presumptions, § 23; § 75, p. 230 

Court of Customs and Patent Appeals, § 192, 
p. 363 

Protest, determination of classification in pro¬ 
ceeding, § 162, p, 319 
Pulp, § 44 

Rate determined by, § 147 
Raw articles, § 48 

Rebuttal of presumption of correctness, § 75, p. 
231 

Recovery of duties paid in cases involving, § 229 
Regulations, compliance with regulations to ob¬ 
tain favorable classification, § 78, p. 238 
Relative specificity, rule of, § 23 
Restricted meaning of terms, preference over 
commercial designation, § 24 
Sample of merchandise imported, evidence on 
question of dlassiflcation, § 275, p. 230 
Segregation of separate parts invoiced as entire¬ 
ty, g 25 


Sufficiency of evidence as to, § 75, p. 229 
Sugar and manufactures thereof, § 36 
Sundries, § 45, pp. 202-212 
Synthetic textiles, § 43 

Temporarily fastening together separate com¬ 
plete articles, | 25 

Tobacco and manufactures thereof, § 37 
Toys, § 45, p. 207 
Uniformity, § 25 

Unknown articles, exemption from operation of> 
§ 23 

Unmanufactured articles, § 48 
Use, dependency on, § 27 
Wines, § 39 

Wood and manufactures thereof, § 35 
Wool and manufactures thereof, § 42, pp. 196- 
200 

Clays, classification, § 33, p. 177 
Cleaned rice, classification, § 38, p. 191, n. 90 
Cleaning, bonded warehouses, withdrawal from bond 
for purpose of, § 213 

Cleaning process, article as removed from raw or 
unmanufactured condition for tariff purposes as 
result of, § 48 

Clearance papers, search of vessel without, § 254, 
p. 401, n. 95 
Clerical errors, 

Additional duty for undervaluation, remission in 
case of, § 146, p. 306 

Liquidation or refusal to liquidate for, § 152 
Recovery of duties paid in case of, § 228 
Refund of duties for, § 226 

Reliquidation, protest as available in respect of 
refusal to reliquidate for, § 162, p. 320 
Review of, § 178, p. 335 

Clerks, appointment and compensation, § 88 
Cloaks, classification, wool material, § 42, p. 198 
Clocks, classification, § 34, p. 184 
Clock movements, § 34, p. 184' 

Cloth, classification, cotton cloth, § 49 
Clothing. Wearing apparel, post 
Coal classification, § 45, p. 210 
Coal-tar, classification, § 32, p. 174 
Coal-tar products, exemption, § 58 
Coast Guard, 

Criminal offense in respect to interference with, 
§ 250 

Searches and seizures by, § 254, p. 400 
Smuggling, boarding vessels to prevent, § 254, 
p. 400 

Coastal trade, permit to land, requirements as having 
application to vessel efigaged in, § 107 
Coastal waters, cfustoms waters as including strip* of, 
§ 260, p. 419 

Coat linings, classification, wool material, S 42, p. 
198 
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Coated papers, classification, § 44 
Cobalt, exemptions, § 64 
Cocoa fiber, classification, § 41, n. 75 
Cocoanut oil, exemptions, § 58, n. 53 
Coconut meat, classification, § 38, p. 189 
Cocoons, exemption of silk cocoons, § 70 
Coffee, Puerto Rico, criminal offense in respect of 
importation without payment of duty, § 248, p. 395 
Coffee substitutes, classification, § 38, p. 189 
Collateral attack, Court of Customs and Patent Ap¬ 
peals, decisions of, § 182 

Collateral issues, forfeiture proceedings, § 260, p. 428 
Collection, 

Review of, § 178, p. 334 
Superintendence of, 

Secretary of Treasury, superintendence of, 
§ 77 

Statutory provisions, § 77 
Collectors, 

Assistants, § 80 

Liability on bond, § 82, p. 243 
Bailee as to merchandise taken into possession, 
§ 80 

Bond, § 80 

Liability on, § 82, p. 243 

Release of liability, § 82, p. 244 
Compensation, § 81 
Conversion, liability for, § 82, p. 242 
Defalcation by deputy, liability on bond for, § 
82, p. 243 

Delegation of duty to deputy, § 80 
Depositary, liability as, § 82, p. 243 
Deputy collectors, post 

Discretion, control of by Secretary of Treasury, 
§ 77 

Disposition of protest, § 171 

Execution against, certificate of probable cause 
to stay, § 82, p. 244 
Executive officers, § 80 

Expiration of term, collection of outstanding 
duties after, § SO 

Forfeitures, custody of property seized, § 264 
Illegal acts, personal liability, § 82, p. 241 
Impeachment of decision, § 181, p, 344 
Instructions to, fiuty of Secretary of Treasury, 
§ 78, p, 235 

Liability of, § 82, pp. 241-245 
License issued to customer of broker, initiation 
of proceedings looking to revocation or sus¬ 
pension, § 89 

Liquidation, authority to make, § 151 
Malfeasance, liability on official bond, § 82, p. 
243 

Measurements, advising as to, § 124, p. 289 
Ministerial nature of duties, § 80 
Modification of appraisement, § 120 
^Neglect of duties, liability on official bond, § 82, 
p. 243 

l^egligenee of subordinates, liability for, § 82, p. 
242 

Personal liability for unwarranted or illegal acts, 
§ 82, p. 241 

Powers and duties, § 80 
• Predecessor, liability for acts of, § 82, p. 241 
Presumptions, 

Correctness of determination, § 80 
.Validity of action, $ 181, p. 343 


Collectors—Continued, 

Probable cause for seizure of property, certificate 
of as releasing from personal liability, § 82 
p. 244 
Protest, 

Disposition of, § 171 
Filing with, § 161 

Liability for failure to transmit to board of 
general appraisers, § 82, p. 241 
Modification of decision, § 156 
Quantity, advising as to, § 124, p. 289 
Rates, classification of merchandise for purpose 
of, §§ 148, 149 

Reappraisement, authority in respect to, § 120 
Appeal to reappraisement, § 178, p. 337 
Recovery of duties paid, liability in respect of, 
§ 235 

Reliquidation, authority to make, § 153 
Special deputies, powers and duties of, § 80, n. 
68 

Subordinates, liability for acts of, § 82, p. 242 
Vessel illegally detained for imnpayment of du¬ 
ties, liability in damages, § 82, p. 243 
Waiver of requirements of law, § 80 
Wrongful detention, delivery or conversion of 
property, liability for, § 82, p. 242 
Collodion, classification, § 32, p. 174 
Colonies, reciprocal commercial agreements as not 
applicable to colonies of foreign countries in¬ 
volved, § 18 

Colonization, tariff laws, § 19 
Colored plants, classification, § 45, p. 211 
Coloring, tea containing, prohibition of importation, 
§ 30, p. 170, n. 39 

Combination articles, classification for tariff pur¬ 
poses, § 25 

Chemicals, § 32, p. 172 

Combs, aluminum, classification, § 34, p. 185, n. 11 
Comestibles, classification, § 38, p. 191, n. 97 
Comfits, classification, § 38, p. 189 
Commerce, duties imposed in exercise of power to 
regulate, § 6 

Commercial designation, classification of articles, § 
24 

Commercial fitness, jewelry, classification as deter¬ 
mined by, § 45, p. 205 

Commingled goods, ascertainment of amount of each 
kind, § 124, p. 291 

Common Carriers. Carriers, generally, ante' 
Communion tables, exemptions, § 73 
Compensation, 

Clerks, § 88 
Collectors, § 81 
Inspectors, § 88 

Per diem employee, suspension from duty and 
pay for cause as affecting right. § 88 
Subordinate officers, § 88 
United States Customs Court, § 85 
Component material, classification determinable by, 
§ 26 

Comprising, meaning of word as used in tariff 
law, § 19, n. 89 

Compromise and settlement, conclusiveness of settle¬ 
ment as to duties, § 224 
Concealment, 

Criminal offense in respect of, § 248, p. 395, n. 4 
Indictment for facilitation of, § 253, p. 398 
Jury questions in prosecution for, § 253, p. 
400 
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Concealment—Continued, 

Forfeiture on ground of, § 257, p. 413 
Conclusiveness, 

Appraisement, § 123 
Liquidation, § 152 
Condemnation, 

Forfeiture proceedings, § 260, p. 428 
Fruit and perishable goods, allowance for in as¬ 
sessment of duties, § 129 
Penalties, defense to action for, § 255, p. 409 
Seizure by customs officer as required to be fol¬ 
lowed by judgment of, § 254, p. 404 
Condensers, classification, § 34, p. 181, n. 64 
Condiments, classification, § 38, p. 190, n. 85 
Conditions precedent, 

Entry, possession of imported merchandise, § 92 
Presidential proclamation changing rates or 
classifications, § 13, p. 149 
Protest, payment of duties and charges, § 161 
Recovery of duties paid, §§ 230, 231 
Regulations, promulgation of, § '78, p. 237 
Confectionery, classification, § 36 • 

Confusion of goods, classification in case of, § 25 
Congress, 

Discriminatory duties, power to impose, § 11 
Regulation of importation, § 30, p. 167 
Subordinate officers, power to vest authority in 
Secretary of Treasury to appoint, § 88 
Consignees, 

Entry, § 97, n. 42 

Declarations on, § 104 
Payment of duty, liability in respect of, § 219 
Protest by, § 163 

Renouncement of liability for duty, § 219 
Consolidation, protest proceeding, § 181, p. 340 
Conspiracy, indictment for consniracy to defraud of 
customs duties, § 253, p. 398 
Constitutional provisions, imposition of duty, § 6 
Consti'uction, 

Statutory provisions, § 19 

Implied repeals as not favored, § 14 
Tariff laws, § 19 

Analogous acts, § 29 

Terms and clauses of customs laws, ef¬ 
fect of judicial construction, § 31 
Weight given to rulings or decisions of 
Secretary of Treasury, § 77 
Treaties, § 17 

Consular certification and correction of invoice, § 191 
Consumption, 

Bonded warehouses, withdrawal for, § 213 
Entry for, § 93 

Persons required to make, § 97 
Consumption entry, tender for as equivalent to ac¬ 
tual entry for purpose of fixing duties leviable, 

§ 16 

Containers, 

Appraisement, 

American selling price for appraisement pur¬ 
poses as including cost of, § 114 
Valuation as including cost of, § 122 
Classification, § 46 

Marking of, additional duty on articles imported 
in unmarked containers, § 140, p. 304 
Contiguous country. 

Manifest in respect of vessel arriving from, § 91 
Report of arrival of vessel from, § 90 
Contiiigent fee agreements, protest, legality of, § 167 
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Contraception, prohibition of importation of books 
on, § 30, p. 168 

Conversion, collector’s liability for wrongful acts of 
subordinates constituting, § 82, p, 242 
Copper, 

Classification, § 34, p. 180 
Exemption, | 64 

Verdigris or subacetate of, § 58 
Copying paper, classification, § 44 
Coral, classification, § 45, p. 207 
Cordage, classification, § 41 
Cordials, 

Breakage, leakage or damage, allowance for, § 
127 

Glassification, § 39 
Cork, classification, § 45, p. 210 
Cork wood, exemption, § 71 

Corporations, burden of proof in action to enforce 
payment against, § 223 
Correction of invoices, § 101 

Corrugated steel bars, classification, § 34, p. 183, n. 
88 

Corsets, classification, § 45, p. 210 
Corundum, exemptions, § 73 
Cost of production, 

Appraisement, ante 

Ascertainment of for purpose of change in rate 
or classification, § 13, p. 148 
Review of finding as to, § 178, p. 335 
Costs, 

Court of Customs and Patent Appeals, review in 
respect of, § 198 

Duty on costs in connection with imported goods, 
§ 122 

Forfeiture proceedings, § 260, p. 428 
Payment, actions to enforce, § 223 
Recovery of duties paid, actions for, § 244 
Cotton, exemption, § 73 
Cotton manufactures, classification, § 40 
Countervailing duties, 

Calculation o-n weight arriving rather than on 
that shipped, § 126, n. 7 
Statutory provisions relating to, § 9 
Country of origin, marking articles to indicate, addi¬ 
tional duty for failure in respect of, § 140, p. 
303 

Court of Claims, 

Drawbacks, jurisdiction of suit to recover, § 227, 
p. 388 

Recovery of duties paid. 

Review, § 243 

Special statutory provisions, § 229 
Court of Customs and Patent Appeals, 

Additional proofs on review in, § 191 
Amendments in, § 185 

Protest on appeal, § 190 

'Appraisement, questions relating to as review- 
able, § 183 

Assignment of errors in, § 190 
Burden of proof, review in, § 192, pp. 362-365 
Certiorari from United States Supreme Court, § 
182 

Classification, jurisdiction of protest as to, § 184 
Collateral attack, decisions of, § 182 
Conclusiveness of decision on review, § 182 
Costs, review in respect of, § 198 
Decisions reviewable, § 183 

Department of Justice, appeal from adverse deci¬ 
sion, § 188 
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Court of Customs and Patents Appeals—Continued, 
Discretion of boards or officers as subject to re¬ 
view, § 193 

Dismissal of appeal, § 196 
Disposition of cause on appeal, § 196 
Evidence in record on review, § 189 
Exhibits as proof on review, § 191 
Pact questions on review in, § 194, pp. 365-368 
Pacts required to be shown in record on appeal, § 
189 

Findings, § 194, pp. 365-368 
Harmless error, effect of, § 195 
Jurisdiction, § 184 

Laches, dismissal of appeal on ground of, § 196 
Mode of review, § 185 

Moot questions, determination of, § 183, n. 68 
New trial. 

Remand of cause for, § 196 
Waiver of error in respect to grant of, § 190 
Parties to review, § 188 

Penalties, review of questions as to, § 183, n. 60 
Petition on appeal, § 190, 

President of United States, review of acts of, § 
183 

Presumptions, review in, § 192, pp. 362-365 
Protest, 

Amendment, § 190 
Jurisdiction as to, § 184 
Review as dependent on, § 186 
Waiver of errors relating to, § 190 
Questions reviewable in, § 183 
Reappraisement, 

Jurisdiction of appeal on question of law 
arising in proceeding, § 184 
Limitation of review to questions of law, § 
194, p. 366 

Presumptions as to, § 192, p. 363 
Remand for rehearing, § 196 
Review of'questions relating to, § 183 
Record on appeal, § 189 
Rehearing, § 197 

Premature appeal when taking during 
pendency of, § 187 

Record required for review of error in deny¬ 
ing petition, § 189 

Review of order granting or rejecting appli¬ 
cation, § 183 

Reliquidation, ordering on appeal, § 196, n. 16 
Remand of cause to lower court, § 196 
Res judicata, rules applicable, § 182 
Return of lower court, § 189 
Review, §§ 182-198, pp. 355-371 
Additional proof, § 191 
Affidavits on, § 191, n. 33 
Affirmance of decision, § 196 
Amendment of protest, § 190 ^ 

Assignment of errors, 1190 
Burden of proof, § 192, pp. 362-^365 
Conclusiveness of decision, § 182 
Costs, § 198 

Decision on, § 194, pp. 365-368 
Decisions reviewable, § 183 
Determination of, § 196 ' ‘ 

Discretion of boards or officers as subject of, 
§ 193 

Dismissal of apjieal, § 196 
Disposition of cause, § 196 
Evidence as required to be shown in record, 
§ 189 


Court of Customs and Patent Appeals—Continued, 
Review—Continued, 

Exhibits, § 191 

Fact questions, § 194, pp. 365-368 

Facts required to be shown in record, § 189 

Findings, § 194, pp. 365-368 

Harmless error, § 195 

Invited error, § 191 

Judgment on, § 196 

Jurisdiction, § 184 

Mode of, § 185 

Modification of decision, § 196 
Parties, § 188 
Petition on, § 190 

Preservation of questions for, § 191 
Presumptions on, § 192, pp. 362-365 
Protest as essential, § 186 
Questions reviewable, § 183 
Reappraisement, limitation to questions of 
laWj § 194, p. 366 
Records, § 189 
Rehearing on, § 197 , 

Relief granted, § 196 
Remand of cause, § 196 
Return of lower court, § 189 
Reversal of decision, § 196 
Service of copy of assignments of error, § 
190 

Stipulations made part of record, § 194, p. 
368 

Tariff commission, investigations by, § 194, 
p. 368 

Time of taking proceeding, § 187 
Trial de novo, § 191 
Waiver of errors, §-190 
Weight given to findings of lower tribunal, 
§ 194, p. 365 
Secretary of Treasury, 

Action of as reviewable, § 183, n. 60 
Appeal from adverse decisions, § 188 
Service of copy of assignment of error, § 190' 
Stare decisis, rule applicable, § 182 
Statutory provisions, 

Jurisdiction, § 1^ 

Mode of review, § 185 
Time for review, § 187 

Stipulation made part of record on appeal, § 194, 
p. 368 

Tariff commission, review of, 

Investigation conducted by, § 194,, p. 368 
Proceedings of, § 183 
Trial de novo on appeal, § 191 
Waiver of errors in, § 190 

Weight given to findings of lower tribunal on 
review in, § 195, p. 365 

Courts, 

Court of Claims, ante 

Court of Customs and Patent Api>eals, ante 
Federal courts, jurisdiction. 

District courts, 

Recovery of duties paid, § 236 
Review of validity of regulaUqqs of 
Secretary of Treasury, § 184 
Forfeiture proceeding, § 26Q, p' 419 
Jurisdiction, post • 

United States Customs Court, post 
United States Supreme Court, qertiorari to Court 
of Customs and Patent Appeals, 182 ’ , . 
Covered wire, classification, § 34, p. 185, n. 4 
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Coverings, 

Additional duty for' undervaluation, § 143 
American selling price for appraisement purposes 
as including cost of, § 114 
Appraisement, valuation as including cost of, § 
122 

Classification,! 46 

Undervaluation, additional duty for, § 143 
Crayons, classification, § 45, p. 212 
Crepe paper, classification, § 44 
Crews of. vessels, criminal offenses, § 249 
Criminal offenses, §§ 246-253, pp. 392-400 
Admissibility of evidence, § 253, p. 399 
Affidavits, false or fraudulent afiidavits, § 248, 
p. 393 

Appeal in prosecutions for, § 253, p. 400 
Bond, removal of merchandise delivered for 
transportation in, § 252 
Burden of proof, § 253, p. 398 
Carriers, § 249 

Clandestine introduction of merchandise, § 248, 
p. 396 

Classification, false classification as to quality 
or value, § 248, p. 393 
Coast Guard, interference with, § 250 
Concealment, § 248, p. 395, n. 4 
Indictment for, § 253, p. 398 
Jury questions, § 253, p. 400 
Corrupt aid to importer by officials, § 247 
Crews of vessels, § 249 
Cumulative punishment, § 246 
Evidence, § 253, p. 398 

False classification as to quality or value, § 248, 
p. 393 

Forfeiture of goods as coincident penalty, § 256 
Importation, acts by owners or others in connec¬ 
tion with, § 248, pp. 393-396 
Indictment or information, § 253, p. 397 
Inspectors, interference with, § 250 
Instructions in prosecutions for, § 253, p. 400 
Interference with officers, § 250 
Invoices, false, or fraudulent invoice, § 248, p. 
393 

Jury questions, § 253, p. 400 

Knowledge and intention as necessary elements 
of offense of smuggling, § 248, p. 396 
Masters of vessels, § 249 
Narcotic drugs, importation of, § 248, p. 393 
Officers, § 247 
Omissions, § 252 

Owners, offenses by in respect to importation, § 
248, pp. 393-396 

Previous imposition of penalty, § 246 
Presumptions in prosecutions for, § 253, p. 398 
Prize fight films, bringing in from abroad, § 248, 
p. 394 

Indictment, § 253, p. 398 
Prosecutions for, § 253, pp. 397-400 
Puerto Rico, importation of coffee without pay-. 

ment of duty, § 248, p. 395 
Regulations as basis of, § 246 
Resistance to officers, § 250 

Indictment for, § 253, p. 398 
Jury questions, § 253, p. 400 
Smuggling, § 248, p. 394 

Indictment for, § 253, p. 397 
Jury questions, § 253, p. 400 
Statutory provisions, officials as subject to, § 247, 
Sufficiency of evidence, § 253, p. 399 


Criminal offenses—Continued, 

Time for indictment, § 253, p- 398 
Unlading as not essential, § 248, p. 394, n, 4 
Vessels, § 249 

Willful acts or omissions, § 252 
Criminal prosecutions, § 253, pp. 307-400 
Cross-examination, reappraisement, § 181, p. 347 
Crown glass, classification, § 33, p. 178 
Crucifixes, classification, § 34, p. 186, n. 11; § 45, p. 
212, n. 22 

Crude, classification, § 32, p. 173 
Crude gypsum, exemption, § 59 
Crude state, exemption of articles in, § 58 
Cuba, reciprocity provisions, avocados, etc., imported 
from, § 74 

Cumulative punishment, criminal olfenses, § 246 
Curling irons, classification, § 34, p. 186, n. 11 
Curling stones, classification, § 45, p. 207, n. 52 
Currants, classification, § 38, p. 189 
Custody of government, change in tariff as affecting 
goods in, § 16 
Customs, defined, § 1 

Customs and usages, collector acting in accordance 
with, relief from liability in case of, § 82, p. 241 
Customs court. United States Customs Court, post 
Customs laws, defined, § 1 
Cut glass, classification, § 33, p. 178 
Cut paper, classification, § 44 
Cutlery, classification, § 34, p. 180 
Cutting size, ix)st cards, measurement for tariff pur¬ 
poses by, § 124, p. 292 
Cyanides, exemption, § 58 
Cylinder glass, classification, § 83, p. 178 
Cylindrical tanks, classification, § 34, p. 180 
Damage, 

Allowance for in assessment of duties, § 130 
Bonds, action on, § 206 
Damask, table damask, classification, | 41 
Dead bodies, exports and imports as not including 
within constitution, § 2, n. 10 
Debenture, defined, § 227, p. 385 
Decay, 

Allowance for loss resulting from, § 126 
Fruit, § 128 

Declarations on entry* Entry, post. 

Decorated earthenware or chinaware, classification, § 
33, p. 176, n. 1 

Decorated papers, classification, § 44 
Default judgment, protest, § 161 
Defenses,. 

Forfeitures, § 256 

Payment, actions to enforce, § 224 

Recovery of, 

Duties paid, actions for, § 233 
Penalties, actions for, § 255, p. 409 
Definitions, §§ l-4t, pp. 140-143 
American selling price, § 114 
Artificial, § 45, p. 203 
Contraband, § 254, p. 404, n. 23 
Damaged goods, § 130, n. 40 
Debenture, § 227, p. 385 
Draft, § 125, n. 94 
Drawback, § 227, p. 385 
Entry, § 90 

Export vffiue, § 110, p. 271 
Foreign value, § 110, p. 267 
General order, § 108 

Incandescent electric light bulbs, |,3$, p. 178, n. 
. 21 ■ 
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Jewelry, § 45, p. 205 

Liquidation, § 151, n. 52 

Manifest, § 91, n. 99 

Marble, § 33, p. 177, n. 6 

Merchandise, § 255, p, 406 

Ordinary course of trade, § 110, p. 268, n. 87 

Ornamental, § 45, p. 203 

Outage, § 127 

Principal market, § 112 

Probable cause, § 254, p. 402, n. 8; § 260, p. 424 

Smuggle, § 248, p. 395 

Smuggling, § 248, p. 396 

Steel, § 34, p. 183, n. 88 

Tare, § 125, n. 94 

Toys, § 45, p. 208 

Trade secrets, § 76. 

Degree of proof, classification, § 75, p. 231 
Demurrer, protest, § 161 

Dental instruments, classification, § 34, p. 183, n. 90 
Department of Justice, Court of Customs and Patent 
Appeals, appeal from adverse decision to, § 188 
Dei>artmental definition, regulation distinguished, § 
78, p. 236 

Depositions, reappraisement, appeals to, § 181, p. 349 
Depreciated currency, appraisement, allowance for, § 
119 

Deputy collectors. 

Appointment, § 80 

Secretary of Treasury, § 77 
Bond, § 80 
Compensation, § 81 
Delegation of duties to, § 80 
Liability of collector for acts of, § 82, p. 242 
Powers and duties, § 80 

Waiver of requirements of law, power as to, § 
80 

Description. Appraisement, generally, ante 
Desiccated. Dried, post 

Destination, penalty for failing to give true destina¬ 
tion, § 255, p. 407 
Destruction of goods. 

Abatement or refund of duties on account of, § 
226 

After importation, liability for duty in case of, § 
134 

Before arrival, duties as leviable, § 126 
Dextrin, classification, § 32, p. 175 
Diamonds, 

Classification, § 45, p. 207 
Exemption, unset diamonds, § 73 
Die cut paper, classification, § 44 
Die plates, classification, § 34, p. 182, n. 64 
Direction of verdict, forfeiture proceedings, § 260, p. 
428 

Directory regulations, force and effect of, § 78, p. 237 
Dirt, bulk importation, allowance for in determining 
quantity, § 125 
Discretion, 

Appraisement, § 109, p. 261, n. 35 

Examination of merchandise, § 121, p. 286 
Baggage entries, examinations in respect of, § 94 
Regulations by Secretary of Treasury, scope of, 
§ 78, p. 235 

Rehearing in protest proceeding, § 181, p. 340 
Reliquidation, § 153 
Secretary of Treasury, 

Discharge of duties, § 77 

Remission of forfeiture or penalty, § 263 


Discriminating duties, statutory provisions, § 11 
Dismissal, 

Appeal, Court of Customs and Patent Appeals, § 
196 

Forfeiture proceedings, § 260, p. 428 
Reappraisement, appeals to, § 181, p. 350 
Distillation test, coal-tar products, classification by, § 
32, p. 174, n. 70 

Distilled oils, classification, § 32, p. 175, n. 84 
Distilled Spirits. Intoxicating liquors, generally, post. 
Distinctions, instructions and regulations, §■ 78, p. 235 
Distress, entry in respect of vessels entering port in, 
§ 90 

Double duty, penalty, § 255, p. 408 
Doubt, construction of tariff laws in favor of import¬ 
er in case of, § 19 

Down-striker shell breaker, classification, § 34, p. 
181, n. 64 

Downs, classification, § 45, p. 210 
Draft, allowance for in determining weight of im¬ 
ported articles, § 125 
Drawbacks, § 227, pp. 384-388 

Amount and apportionment, § 227, p. 387 
Appraisement, consideration in determining mar¬ 
ket value, § 116 
Assignment, § 227, p. 388 

Bills of lading, indorsements and memoranda on 
back of as sufficient to establish claim, § 227, 
p. 388 

Bond against relanding in case of, § 227, p. 386 
Compliance with statutes and regulations, § 227, 
p. 386 

Construction of statutes relating to, § 227, p. 385 
Custody of goods affected, § 227, p. 387 
Customhouse broker with notice of right to pay¬ 
ing to another, liability in respect of, § 89 
Forfeitures, relanding merchandise entered for, § 
257, p. 413 

Good faith in manufacture and exportation as es¬ 
sential, § 227, p. 387 
Goods subject to, § 227, p. 386 
Imports under bond for exportation, § 227, p. 387 
Inchoate right of, § 227, p. 385 
Jurisdiction over suit to recover, § 227, p. 388 
Limitation of actions in respect of, § 227, p. 386 
Persons entitled, § 227, p. 388 
Philippines, § 227, p. 387 
Purpose of, § 227, p. 385 

Statutory provisions, construction of, § 227, p. 
385 

Wrongful payment, recovery of, § 227, p. 388 
Dress buttons, classification, § 45, p. 210, n. 87 
Dress goods, classification, wool material, § 42, p. 198 
Dried, 

Coconut meat, classification, § 38, p. 189 
Fish, classification, § 38, p.,192 
Fruits, classification, § 38, p. 189 
Drugs, 

Classification, § 32, p. 175 
Exemption, § 58 , 

Expenses for storage and detention, pure food 
laws, § 215 
Narcotic drugs, post 

Prohibition of importation of, § 30, p. 16G 
Redelivery bond, 

Delivery oh, § 199 
Enforcement of liability on, § 203 
Dry weight, measurement for tariff purposes by, § 
124, p. 292 
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Drying process, raw or unmanufactured article as 
removed for tariff purposes as result of, § 48 
Dumping duty, imposition of, § 10^, p. 265, n. 77 
Dumping order, review of validity of, § 178, p. 338 
Duress, 

Appraisement, 

Duress entries, § 109, p. 261 
Merchandise covered by, § 109, p. 261 
Entry under, § 96 

Duress entry, reappraisement, questions involved on 
appeal to, § 181, p. 347 
Dutch metal, classification, § 34, p. 180 
Dutiable charges, § 122 
Duties, defined, § 1 
Dyed cloth, classification, § 40 
Dyed plants, classification, § 45 p. 211 
Dyeing extracts, classification, § 32, p. 175 
Dyes, coal-tar dyes, classification, § 32, p. 174 
Earthenware, 

Classification, § 33, pp. 176-179 
Exemption, § 59 
Earths, 

Classification, § 33, pp. 176-179 
Exemption, § 59 

Educational books, exemption, § 57 
Eelgrass, classification, § 45, p. 210 
Eggs, classification, § 38, p. 189 

Ejusdem generis, construction of customs laws, § 28 
Elastic webbing, cotton, classification, § 40 
Electrical energy, classification of articles suitable 
for producing, etc., § 34, p. 179 
Embossed paper, classification, § 44 
Embroidered netting, classification, § 45, p. 204 
Embroideries, classification, § 45, pp. 203, 210 
Cotton material, § 40 
Silk, § 43 . 

Embroidery cottons, classification, § 40, n. 54 
Embroidery machines, classification, § 34, p. 182, n. 
64 

Endless belts, classification, § 34, p. 181, n. 64 
Enfleurage grease, exemption, § 58 
Enforcement, forfeitures, § 260, pp. 419-429 
Recovery of value of goods, § 262 
Summary proceedings, § 261 
Engravings, classification, § 44 
Entered value, assessment at less than, § 136 
Entirety, merchandise as ordinarily dutiable as, § 25 
Entry, §§ 92-106, pp. 251-260 

See, also, Arrival, generally, ante 
Agent, authority to make, § 97 
Amendment of declaration, § 105 
Appraisement and informal entry without in¬ 
voice, § 93 

Art, works of, aflEidavit as essential to free entry, 
§ 95 

Attorney in fact, liability for duties in case of, 
§ 219 

' Baggage entry, § 94 
Bill of lading, production of, § 99 
Conclusiveness of sworn statements in, § 106 
Condition precedent to taking possession of im¬ 
ported merchandise, § 92 
Consignees, right to make, § 97, n. 42 
Consumption, entry for, § 93 

Persons required to make, § 97 
Consumption entry, tender for as equivalent to 
actual entry for purpose of fixing duties levi¬ 
able, § 16 

Correction of invoice accompanying, § 101 


Entry—Continued, 

Criminal offenses, admission of goods without 
payment of amount legally due, § 247 
Declarations on, §§ 194,105 
Amendment, § 105 
Entered value, § 105 

Immunity as to self-incriminatlon, § 104 
Invoice value, § 195 
Person authorized to make, § 104 
Re-imported goods, § 104 
Defined, § 90 
Duress, entry under, § 96 

Duress entry, appraisement, § 109, p. 261, n. 35 
Effect of, § 106 
Exempt articles, § 95 

False entry, liquidation on account of, § 151, n. 
53 

Fees, § 214 

Foreign money, valuation of, § 118 
Forfeitures, disagreement of part of importation 
with, § 257, p. 412 
Form, § 99 

Gift, article sent as, § 93 

Goods in course of importation, change in tariff 
as affecting, § 16 

Household effects, appraisement and informal en¬ 
try, § 93 

Immediate transportation entry, § 93 
Indictment for fraudulently effecting, § 253, p. 
397 

Inspection as essential prerequisite to, § 99 
Invoices, 109-103 
Bond for, § 102 

Consular certification and correction, § 101 
Correction of, § 101 
Indorsement before consul, § 101 
Necessity of accompanying, 1100 
Pro forma, 1103 
Replace invoice, § 100, n. 72 
Verification, § 101 
Kinds of, §§ 93-96, pp. 251-254 
Mail, goods imported by, § 93 
Parcel post conventions, goods imported under, 
§ 93 

Payment on making, § 219 

Estimated duties, necessity of payment, § 99 
Penalties, failure of foreign vessel to make entry, 
§ 255, p. 407 

'Persons required to make, § 97 
Prevention of, effect of, § 98, n. 54 
Pro forma invoices accompanying, § 103 
Reliquidation of entry of merchandise at rate 
prescribed by later statute, § 16, n. 42 
Replace invoice, § 100, n. 72 
Requisites, § 99 

Seizure of goods preventing completion of, liabil¬ 
ity for failure to comply with law, § 106 
Signature to, § 99 

Sworn statements, eonclusiveness, § 106 
Tender, effect of, § 106 
Time of, § 98, p. 254; § 106, p. 259 
Undervaluation made in, liquidation thereafter 
as affected by change in tariff, § 16 
Unlading of goods before, § 108 
Verification, § 99 
Warehousing, § 93 

Weight of tobacco at time of, duty in accordance 
with, § 37 

Written entry as essential, § 99 
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Entry bond, action on, § 206 

Envelopes, classification, paper envelopes, § 44 

Epsom salts. 

Classification, § 32, p. 175 
Exemption, § 58 

Equalization of costs of production, validity of act 
authorizing, § 6 

Equipment, vessels, duty on, § 31 
Errors. Clerical errors, ante 

Escape, search and seizure of vessel attempting to 
escape with result of seizure being made more 
than 12 miles from shore, § 254, p. 403 
Essential oils, classification, § 32, p. 175, n. 84 
Estoppel, 

Classification of goods, § 149 

Customhouse brokers, revocation or suspension 
of license, § 89 

Ethers, classification, § 32, p, 175 
Evaporated fruits, classification, § 38, p. 189 
Evaporation, 

Allowance for, § 132 

Abnormal evaporation, § 134 
Shortage due to, § 126 

Evasion of laws, statutes directed against, § 245 
Evidence, 

Burden of proof, ante 

Classification of articles, § 75, pp. 229-232 

Commercial designation, admissibility, § 24 
Court of Customs and Patent Appeals, record as 
required to show, § 189 
Criminal prosecutions, § 253, p. 398 
Forfeitures, actions to enforce, § 260, p. 423 
Payment, actions to enforce, § 223 
Presumptions, post 
Protest as, § 173 

Protest proceeding, competency, § 181, p. 341 
Keappraisement, appeals to, § 181, pp. 349, 351 
Recovery of duties paid, actions for, § 239 
Remission of additional duties for undervalua¬ 
tion, § 146, p. 307 

United States Customs Court, authority to make 
rules of, § 178, p. 333 

Examiners of merchandise, appointment of, § 88 
Excess duties, recovery of, §§ 228-244, pp. 388-392 
Exclusive power to levy and collect imposts and du¬ 
ties, § 6 . 

Executive officers, collectors of customs as, § 80 
Executors and administrators, redelivery bond, au¬ 
thority to give, § 200 
Exemptions, §§ 53-73, pp. 218-228 
Agates, unmanufactured, § 73 
Agricultural, 

Implements, § 64 
Products, § 54 

Albumen not specially provided for, § 73 

Alizarin and alizarin colors or dyes, § 58 

Alkaloids, § 58 

Altars, § 73 

Animals, § 54 

Antimony ore, § 64 

Antiquities, § 55 

Antitoxins, | 58 

Arrowroot in natural state, § 73 

Art, works of, § 62 

Artificial abrasives, § 73 

Artistic antiquities, § 55 

Asphaltum, § 56 

Assets, § 58 

Bamboo, § 71 


Exemptions—Continued, 

Band iron, § 64 

Baptismal fonts, § 73 

Barks, extracts of, § 58 

Baryta, carbonate of, § 58 

Benevolent pui-poses, importation for, § 62 

Berries, § 54 

Bibles, § 57 

Birds, stuffed, § 73 

Birds’ eggs, § 54 

Biscuits and wafers, § 54 

Blue clay, § 59 

Bologna, § 54 

Bolting cloth, § 73 

Bond, importations in, § 61 

Bonded warehouses, subsequent legislation ex¬ 
empting merchandise, § 213 
Books, § 57, p. 219; § 66, p. 225 
Bread, § 54 
Breeding animals, § 54 
Buttons, § 58 
Camel hair, § 72 
Camphor, synthetic, § 58 
Catgut, § 73 
Charts, § 57 
Chemicals, § 58 
Chestnuts, § 54 

Cinchona bark, alkaloids and salts derived from, 
§ 58 

Coal-tar products, § 58 
Cobalt and cobalt ore, § 64 
Cocoanut oil, § 58, n. 53 
Cocoons, silk cocoons, § 70 
Communion tables, § 73 
Copper, § 64 

Verdigris or subacetate of, § 58 
Cork wood or bark, § 71 
Corundum, § 73 
Cotton and cotton waste, § 73 
Crude gypsum, § 59 
Cyanide, § 58 

Diamonds, unset diamonds, § 73 
Drugs, § 58 

Earths and earthenware, § 59 
Educational books, § 57 
Enfleurage grease, § 58 
Entry of exempt articles, § 95 
Epsom salts, § 58 

Exhibition, articles imported for purpose of, § 
61, p. 222; § 62, p. 223 
Exported goods re-imported, § 60 
Extract of, 

Annatto, § 58 

Certain barks and woods, § 58 
Eats, § 58 
Fertilizer, § 73 
Fibers, § 73 
Firewood, § 71 
Fish, § 54 
Fishing rods, § 71 
Fruits, § 54 
Furniture, § 66 
Furs and fur skins, § 73 
Garden seeds, § 54, n. 12 
Ginger root, unground, § 54 
Glassware, § 59 
Gobelin tapestries, § 70 
Government property, § 67 
Grasses, § 73 
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Grease, § 58 

Hair of animals, § 73 

Harness, § 73 

Hides, § 73 

Hones, § 59 

Hoop iron, § 64 

Horns and parts of horns, § 73 

Household effects, § 66 

Ichthyol oil, § 58, n. 53 

Immigrants, 

Animals owned by, § 54 
Professional hooks in actual possession of, 
§ 57 

Implements of trade, § 62 
India rubber, § 73 
Integuments of animals, § 54 
Intestines of animals, § 54 
Inventions, models of, § 62 
Ivory sawed or cut into logs, § 73 
Joss sticks, § 71 
Junk, § 73 

Jute, unmanufactured, § 73 
Lac, § 58 
Lac spirits, § 58 
Lactarene, § 58 

Learning, importations in interest of, § 62 
Leather cut into forms suitable for conversion 
into manufactured articles, § 73 
Lemon peel, § 54 
Libraries, § 66 
Library books, § 57 
Limestone, unmanufactured, § 59 
Logs, § 71 
Lumber, § 71 

Machinery, patterns for, § 62 
Manure, § 73 
Marrons, § 54 
Master records, § 73 

Materials imported for vessels for foreign ac¬ 
count or trade, § 63 
Meats, § 54 

Medals, gold, silver, etc., § 64 
Metals and manufactures thereof, § 64 
Models, wearing apparel imported for purpose of 
modeling, § 61 
Models of invention, § 62 
Moss, § 73 

Naphthenic acid, § 58, n. 55 
Needles,, § 64 
Newsprint paper, § 73 
Nut oil, § 58, n. 53 

Occupation, importations in interest of, § 62 

Oil-cake meal, § 58 

Oils, § 58 

Orange peel, § 54 

Ores, § 65 

Antimony ore, § 64 
Paints, § 58 

Paper stock, § 73 , • 

Paraflap, § 5$ 

Parasols, wood cut into suitable lengths for 
sticks for, § 71 
Patterns for machinery, § 62 
Pepper, unground, § 54 

Permit to land in respect of merchandise free of 
duty, § 107 
Personal effects, § 66 
Petroleum distillate, § 58 


Exemptions—Continued, 

Philosophical apparatus, § 62 
Platinum in sheets, | 64 
Portland cement, § 50 
Potash, carbonate of, § 5S 

Presumptions as to correctness of ruling in re¬ 
spect of, § 75, p. 231 
Prizes of metal, § 64 

Professional books in hands of immigrants, § 57 
Protest, specification of exempt merchandise, § 
165, p. 320 
Publications, § 57 
Pulp wood, § 71 
Pulpits, § 73 
Quills, § 73 

Quinine sulphate, § 58 
Rags, § 73 
Railway cars, § 68 
Rattan, § 71 

Reciprocity provisions, § 74 
Reed, § 71 

Refining, metals imported for, § 65 
Regulus of copper, § 64 
Re-importation of exported goods, § 60 
Religious purposes, importation for, § 62 
Requirements of customs laws wdth respect to 
goods exempt from duty, § 5 
Resins, § 58 

Returning American residents, | 66 

Rye flour, § 54 

Saddles and saddlery, § 73 

Sago, § 54 

Sand, § 59 

Sausage and sausage casing, § 54 
Science, importations in interest of, § 62 
Scientific research, books relating to, § 57 
Scrap iron or steel, § 64 
Sea stores retained on board vessel, § 63 
Seaweed, § 73 

Seeds, § 54, p. 218; § 58, p. 220 

Serums, § 58 

Sesame oil, § 58, n. 53 

Sewing machines and parts thereof, | 64 

Sheep dip, § 58 

Sheep hair, § 72 

Shell, § 58 

Shells not sawed, cut, polished or otherwise 
manufactured, § 73 
Shingles, § 71 
Ships, § 69 
Ship’s stores, § 63 
Shoe leather, § 73 
Shoe machinery* § 64 
Shotgun barrels, § 64 
Shrines, § 73 
Silks and silk goods, § 70 
Silver sweepings, § 64 
Skins, § 73 

Smelting, metals imported for, § 65 

, Soya beans, § 54 

Spunk, § 71 

Staves, I 71 

Straw braids, § 73 

Sugar manufacturing machinery, § 64 

Sulphur, § 58 

Tagua nuts, § 54 

Tkmarinds, § 73 

Tankage, § 73 

Tapioca, § 73 
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T^endons of animals, § 54 
Textbooks, § 57 

Theatrical scenery not imported for sale, § 61 
Timber, § 71 
Toilet articles, § 66 
Trade, implements and tools of, § 62 
Treaties, express exemptions in respect to most 
favored nation clause, § 18, n. 55 
Trophies of metal, § 64 

Umbrellas, wood cut into lengths suitable for 
sticks for, § 71 
United States property, § 67 

Unknown articles at time of passage of act, § 23 
Vaccine virus, § 58 

Valuation of exempt property on appraisement, 
§ lOO, p. 264 

Vegetable substances, § 54 
Vegetable tallow, § 58 
Vessels, § 69 

Vessels for foreign account or trade, materials 
imported for, § 63 
Walking canes, § 71 
Waste, 

Bagging, § 73 
Cotton, § 73 
Metal, § 64 
Silk, f 70 
Wool, § 72 
Wax, § 73 

Wearing apparel, § 66 
Wheat, § 54 
Whetstones, § 59 
Whips, § 71 

Wood and manufactures thereof, § 71 
Woods, extracts of, § 58 
Wool, § 72 
Worm gut, § 73 

Woven fabrics of single jute yarns, § 73 
Wrecked foreign vessels, equipment of, § 63 
Yams, § 54 

Exhibition, exemption of articles imported for pur¬ 
pose of, § 61, p. 222; § 62, p. 223 
Exhibits, Court of Customs and Patent Appeals, re¬ 
view, § 191 
Expenses, 

Administration of law, liability for, § 215 
Imported goods, liability to duty, § 122 
Expert witnesses, classification, proof by as essential, 
§ .75, p. 232 

Explosive articles, banded warehouses, deposit in, § 
206 

Exported, defined, § 3 
Exports, 

Customs duties as tax on, § 1 
Defined, §§ 2, 3 

Exports and imports, defined, § 2 
Extreme length when stretched, measurement of 
gloves for tarifiE purposes by, § 124, p. 292 
Extrinsic facts, construction of tariff laws with ref¬ 
erence to, § 19-, n. 68 
Fabrics, classification, § 45, p. 203 
Faceted imitation semi-precious stones, classification, 
§ 45, p. 206 

Fair value, treasury regulation defining, § 109, p. 265, 
n. 77 

False entry, liquidation as result' of, § 151, n. 53 ^ 
Fans, classification, § 45, p. 210 
Fashion magazines, classification, § 55 


Fast edges, 

Cotton fabrics with, classification, § 40 
Flax fabrics with, classification, § 41 
Fastenings, penalty for permitting breaking of fast¬ 
enings put on by inspector, § 255, p. 407 
Fats, exemption, § 58 

Favored nation clauses, treaties, construction of, § 17 
Feathers, 

Classification, § 45, p. 210 

Artificial or ornamental feathers, § 45, p. 203 
Wild birds, forfeiture for prohibited importation 
of, § 257, p. 415 
Federal courts, jurisdiction, 

District courts, 

Kecovery of duties paid, § 236 
Secretary of Treasury, review of validity of 
regulations, § 184 
Forfeitures, § 260, p. 419 
Fees, 

Officials, 

Customs officers, § 214 
Forfeiture proceedings, § 260, p. 429 
Penalty for receiving unlawful fee, § 255, p. 
406 

Protest, validity as dependent on payment of, § 
170 

Felts, classification, wool material, § 42, p. 198 

Ferromanganese, classification, § 34, p. 180 

Ferrosilicon, classification, § 34, p. 180 

Fertilizer, exemption, § 73 

Fibers, exemption, § 73 

Field seeds, classification, § 38, p. 189 

Filled glass bottles or vials, classification, § 46 

Film negatives, classification, § 45, p. 212 

Films. Prize fight films, post 

Filtering paper, classification, § 44 

Findings, 

Court of Customs and Patent Appeals, § 194, pp. 
365-368 

Forfeiture proceedings, § 260, p. 428 
Reappraisement, appeals to, § 181, p. 350 
- Tariff commission,,! 76 
Fines. Penalties, generally, post 
Fire, accidental fire, loss of goods, liability for du¬ 
ties, § 134 

Firearms, classification, § 34, p. 180 
Firewood, exemption, § 71 
Fish, 

Classification, § 38, p. 192 
Exemption, § 54 

Tariff laws as covering fish brought from high 
seas, § 4 

Fish meal, guano, status as for tariff purposes, § 50, 
n. 62 

Fish paste, classification, § 38, p. 192 
Pish sounds, classification, § 32, p. 175 
Fishing nets, classification, § 41 
Pishing rods, exemption, § 71 

Fishing vessels, salt carried on, permit to land as not 
required in respect of on return to port of de¬ 
parture, § 107 

Flannels, classification, § 42, p. 198 
Plat ware, classification, § 34, p. 184 
Flavoring materials, classification, § 38, p. 190, n. 85 
Flax, classification, § 41 

Flight feathers, classification, § 45, p. 210, n. 96 

Flock, classification, § 42, p. 198 

Floor lamps, classification, § 34, p. 186, n. 11 
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Flowers, classification, § 88, p. 189 

Artificial or ornamental flowers, § 45, p. 203 
Food and drugs, 

See, also, Drugs, ante 

Expenses for purpose of storage and detention 
on account of pure food laws, § 215 
Redelivery bond. 

Delivery on, § 199 
Enforcement of liability on, § 203 
Footwear, classification, § 45, p. 210 
Foreign country, meaning of within law relating to 
exportation, § 3, n. 19 

Foreign markets, drawbacks for purpose of enabling 
competition in, § 227, p. 385 
Foreign vessels. 

Entry, penalties, failure of foreign vessel to 
make, § 255, p. 407 

Exemption of materials imported for, § 63 
Forfeitures, §§ 256-265, pp, 409-433 

See, also, Penalties; Searches and seizures, 
generally, post 

Acquittal in criminal prosecution as defense, § 
256 

Admiralty jurisdiction, § 260, p. 420 
Admissibility of evidence in action to enforce, § 
260, p. 425 

Amendment, pleadings, § 260, p. 423 
Amount of importation liable, § 256 
, Application, creation by, § 245 
Attachment, parties to proceeding for vacation 
of, § 260, p. 421 
Baggage, 

Discharge without receiving permit, § 258 
Dutiable articles in not mentioned, § 94 
Bond for custody of vessels or vehicles seized, § 
264 

Burden of proof, actions to enforce, § 260, p. 424 
Cargo, application to, § 256 
Carriers, § 258 

Charterer as proper party to proceeding, § 260, p. 
421 

Civil proceedings to enforce, § 260, p. 420 
Collateral issues, actions to enforce, § 260, p. 428 
Collectors, custody of property seized, § 264 
Concealment as ground for, § 257, p. 413 
Condemnation, actions to enforce, § 260, p. 428 
Conditional remission of, § 263 
Construction of tariff laws imposing, § 19 
Cost bond, failure to file as precluding injunc¬ 
tion against disposal, § 259 
Costs, actions to enforce, § 260, p. 428 
Custody of property seized, § 264 
Defenses, § 256 

Incurring of forfeiture as defense in action 
to enforce payment, § 224 
Direction of verdict, actions to enforce, § 260, p. 
428 

Discontinuance of proceeding to enforce, § 263 
Dismissal of proceedings, § 260, p. 428 
Disposition of, 

Proceeds, § 265 * 

Property seized, § 264 

Drawbacks, relanding merchandise entered for, § 
257, p. 413 

Enforcement, § 260, pp. 419-429 
Measure of recovery, § 262 
Recovery of value of goods, § 262 
Summary proceedings, § 261 
Evidence, actions to enforce, § 260, p. 423 


Forfeitures—Continued, 

Feathers of wild birds, prohibited importation 
of, § 257, p. 415 

Findings, actions to enforce, § 260, p. 428 
Foreign countries, wrongful act in, § 256 
Form of action for, § 260, p. 420 
Fraudulent importation as ground for, § 257, p. 
413 

Fraudulent intent, § 256 
Grounds of, § 257, pp. 411-^15 
Ignorance of law as defense, § 256 
Implication, imposition by, § 256 
Imposition of, § 256 
Information for, § 260, p. 422 
Instructions, actions to enforce, § 260, p. 428 
Intent, § 256 

Intervention in proceedings, § 260, p. 421 
Intoxicating liquors, importation without permit, 
§ 257, p. 411 

Invoice, false invoice as ground for, § 257, p. 414 
Irregularity of importation as ground, § 257, p. 
411 

Joinder of causes, § 260, p. 423 
Joinder of defendants, action to recover value 
of goods forfeited, § 262 
Judgment, actions to enforce, § 260, p. 428 
Jurisdiction, actions to enforce, § 260, p. 419 
Jury questions, actions to enforce, § 260; p. 428 
Libel in proceedings for, § 260, p. 421 
Lienholder, innocence and good faith of as affect¬ 
ing right, § 259 

Liens, vehicles subject to, § 259 
Limitation of actions for, § 260, p. 420 
Manifest, failure to produce, § 257, p. 412 
Maritime lien, enforcement against forfeited ves¬ 
sel, § 259 

Master of vessel, party to proceeding, § 260, p. 
421 

Measure of recovery, action to enforce, § 262 
Misconception of law as defense, § 256 
Mortgages on vehicle, effect, § 259 
National Prohibition Act, effect of on seizure and 
forfeiture of vehicles or vessels illegally 
transporting liquor, § 258 
Nature of action for, § 260, p. 420 
Neat cattle, prohibited importation as ground for, 

§ 257, p. 415 

New trial, actions to enforce, § 260, p. 428 
Nighttime, unlading by vessel in, § 257, p. 412 
Nolle prosequi in criminal prosecution as bar to 
proceedings for, § 256 

Nondutiable merchandise, liability of, § 256 
Obscene articles, § 257, p. 414 
Parties to proceedings for, § 260, p. 421 
Permit to unlade, forfeiture for unlading with¬ 
out, § 257, p. 412 

Pleading, actions for, § 260, p. 421 
Presumptions, actions to enforce, § 260, p. 423 
Prize fight films, § 257, p, 414 
Probable cause, 

Burden of proof in action to enforce, § 260, p. 
424 

Suflaciency of evidence, § 260, p. 426 
Prohibited goods, importation of, § 257, p. 414 
Punishment for ci*iminal offense as coincident 
penalty, § 256 

Purchase money claim against vehicle, effect of, § 

I 259 

Recovery of value of goods, § 262 
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Forfeitures—Continiied, 

Release of, § 263 
Remission, § 263- 

Reply, proceedings for, § 260, p. 423 
Resistance to or interference with customs offi¬ 
cers, § 250 

Res judicata, actions to enforce, § 260, p. 428 « 
Review, actions to enforce, § 260, p. 420 
Searches and seizures, generally, post 
Setting aside summons, actions to recover value 
of goods, § 262 
Smuggled goods, § 257, p. 413 
Smuggling, post 
Statutory provisions, 

Authorization by, § 256 
Recovery of value of goods, § 262 
Summary proceedings to enforce, § 261 
Summons, actions to recover value of goods, § 
262 

Third persons, forfeiture as affected by rights of, 
§ 259 

Trade-marks, importation of foreign merchandise 
bearing trade-mark owned by citizen of Unit¬ 
ed States, § 257, p, 413 
Treaties, effect of, § 257, p. 411 
Trial of actions to enforce, § 260, p. 427 
Undervaluation, § 140, p. 303 
Variance, proceedings for, § 260, p. 421 
Vehicles, § 258 

Third persons’ rights as affecting, § 259 
Vessels, § 258 

Third persons’ rights as affecting, § 259 
Weight and sufficiency of evidence, actions to en¬ 
force, § 260, p. 425 
Forgings, classification, § 34, p. 180 
Form, protest, § 165, pp.’$25-330 
Forum, actions to enforce payment, § 223 
Fountain pens, classification, § 34, p. 182 
Fourdrinier wires, classification, § 34, p. 185, n, 6 
Frames, optical frames, classification, § 33, p. 178 
Fraud, 

Additional duty for undervaluation, fraud as not 
essential to, § 142 

Construction of laws to prevent fraud on reve¬ 
nue, § 19 

Customs weigher, reliquidation on account of, § 
154 

Reliquidation as dependent on, § 154 
Statutory provisions intended to prevent, % 245 
Fraudulent entry, admissibility of evidence as to, for¬ 
feiture proceeding, § 260, p. 425 
Free list. Exemptions, generally, ante 
Frostings, classification, § 33, p. 178 
Frozen fish, classification, § 38, p. 192 
Frozen meat, classification, § 38, p. 190, n. 75 
Fruit, 

Allowance for, 

Condemnation of, § 129 
Decay of, § 128 
Classification, § 38, p. 189 

Artificial or ornamental fruits, § 45, p. 203 
Exemption, § 54 
Fruit boxes, classification, § 35 
Fruit juices, classification, § 39 

Fuel, vessels, duty in respect of fuel retained on 
board, § 31 
Furniture, 

Classification, § 35 
Silk and wool, § 43 


Furniture—Continued, 

Exemption, § 66 
Furs, 

Classification, § 45, p. 210 
Exemption, § 73 

Galalith, classification, § 32, p. 175 
Gallon, measurement for tariff purposes by, § 124, p. 
292 

Galloons, cotton galloons, classification, § 40 
Game, classification, § 38, p. 189 
Garden seeds, 

Classification, § 38, p. 189 
Exemption, § 54, n. 12 

Gas, cylindrical or tubular tanks or vessels for hold¬ 
ing as subject to duty, § 46 

Gasoline, Philippine Islands, imports into, § 32, p. 175, 
n. 84 

Gauging, fees, § 214 

Gelatin, classification, § 32, p. 175 

General appraisers, 

Correction of invoice on entry, power to allow by 
filing of new one, § 100 
Reliquidation by order of, § 157 
General order, unlading of goods before entry, | 108 
Generalization clause, reciprocal trade agreements, 
operation of, § 18, n. 57 
Gifts, entry of articles sent as, § 93 
Ginger root, exemption, § 54 

Glass beads, classification, articles made of, § 45, p. 
207 

Glassware, 

Classification, § 33, pp. 176-179 
Exemption, § 59 

Globe maps, metal frames, classification, § 34, p. 186, 
n. 11 

Gloves, classification, cotton gloves, § 40 

Glycerin, classification, § 32, p. 175 

Goat hair, classification, § 42, p. 198 

Goat hair rugs, classification, § 42, p. 197, n. 88 

Gobelin tapestries, exemption, § 70 

Gold plated articles, classification, § 34, p. 185, n. 11 

Good faith, 

Drawbacks, § 227, p. 387 

Remission of additional duties for undervalua¬ 
tion, § 146, p. 307, n, 22 
Goods in transit as dutiable, § 5 
Goods subject to duties, §§ 31-75, pp. 171-232 
Government property, exemption, § 67 
Grains, classification, artificial or ornamental grains, 
§ 45, p. 203 

Grape sirup, classification, § 36 

Grapes, classification, § 38, p. 190 

Grass manufactures, classification, § 45, p. 210 

Grasses, 

Classification, artificial or ornamental grasses, § 
45, p. 203 
Exemption, § 73 
Grease, 

Classification, § 32, p. 175 
Exemption, § 58 ^ 

Wool in, duty on, § 42, p, 199 
Grenadine, classification, § 36, n. 32 
Grindstones, classification, § 33, p. 177 
Grouping petitions, remission of additional duties for 
undervaluation, § 146, p. 306, n. 18 
Guam, foreign country, status as within statute re¬ 
lating to exportation of warehouse merchandise, 
§3, n. 19 
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Gummed tape, classificatian, cotton material, § 40, n. 
59 

Gunny cloth, classification, § 41 

Gunpowder, classification, § 32, p. 174, n. 71 

Gypsum, exemption, crude gypsum, § 59 

Hair, animals, exemption, § 73 

Hair cloth, classification, § 45, p. 211 

Hand counter, classification, § 34, p. 181, n. 64 

Handkerchiefs, 

Classification, 

Cotton handkerchiefs, § 40 
Embroidered, § 45, p. 204 
Embroidered and hemstitched handkerchiefs, 
i 41 

Silk, § 43 

Samples as not handkerchiefs within tariff law, 
§ 41, n. 67 

Handmade paper, classification, § 44 
Hangings, paper, classification, § 44 
Harbor, importation as requiring bringing of mer¬ 
chandise into, § 4 

Hardened oils, classification, § 32, p. 175, n. 84 
Harmless error, Court of Customs and Patent Ap¬ 
peals, review in, § 195 
Harness, exemption, §^73 
Hats, classification, § 45, p. 211 

Hatters’ plush, classification, § 45, p. 211 » 

Headings, tariff laws, weight given to in construction, 
§ 19, n. 71 
Heai’ing, 

Anti-dumping law, violation of, § 109, p. 266 
Change in rates or classifications, condition pre¬ 
cedent to issuance of presidential proclama¬ 
tion, § 13, p. 149 

Protest proceeding, § 181, p, 339 
Hearsay evidence, classification, effect of, § 75, p. 229, 
n. 10 

Hemp, classification, § 41 
Hemstitching, classification, § 45, p. 204, n. 88 
Hides, exemption, § 73 
High seas, seizures on, § 254, p. 400 
Highway, classification, § 45, p, 211 
History of times, construction of tariff laws with ref¬ 
erence to, § 19, n. 71 
Hogsheads, classification, § 35 
Holidays, 

Inspection service withdrawn on, validity of in¬ 
struction contemplating, § 78, p. 236, n. 13 
Unloading vessels on, validity of act providing 
extra compensation for customs employees, 
§ 6 

Holland rusks, classification, § 38, p. 189, n. 58 
Hollow ware, classification, § 34, pp. 180, 184 
Hones, exemption, § 59 

Hoods, Classification, trimmings or ornaments for, § 
45, p. 212 
Hoop iron, 

Classification, § 34, p. 180 
Exemption, § 64 
Horns, exemption, § 73 

Hosiery, classification, wool material, § 42, p. 198 
Hospital utensils, metal, dassiflcation, § 34, p. 184 
Household goods, 

Entry, appraisement and informal entry, § 93 
Exemption, § 66 

Household utensils, classification, § 34, p. 184 

'Hydrogenated oils, classification, § 32, p. 175, n. 84 
Ichthyol oil, exemption, § 58, n. 53 


Ignorance of law, 

Forfeitures, as defense, § 256 
Eemission of additional duties for undervalua¬ 
tion because of, § 146, p, 308, n. 22 
Illicit traffic, statutory provisions intended to prevent, 
§245 

Illuminating articles, classification, § 33, p. 178 
Imitations, 

Jewelry, § 45, p. 205 
Lizard skin, classification, § 40, n. 36 
Immediate transportation, entry for, time of making, 
§ 98, n. 54 

Immigrants, exemptions, 

Animals owned by, § 54 

Professional books in actual possession of, § 57 
Impeachment, collector, decision of, § ISl, p. 344 
Implements, exemption, 

Agricultural, § 64 
Trade, implements of, § 62 
Implication, forfeitures, impo^tion by, § 256 
Implied repeal, statutory provisions, § 14 
Importation, 

Accrual of right to duties on, § 22 
Alcoholic liquors, conditions on, § 39, p. 168 
Defined, § 21 

Drugs, prohibition, § 30, p. 168 
Lotteries, prohibition, § 30, p. 168 
Obscene books, prohibition, § 30, p. 168 
Prize-fight films, prohibition, § 30, p. 169 
Prohibition of, § 39, pp. 167-171 
Tea, prohibition, § 30, p. 169 
Unfair competition, prohibition of articles result¬ 
ing in, § 30, p. 170 
Imported, defined, § 4 
Imports, 

Change in tariff as affecting goods tn course of 
importation, § 16 
Customs duties as taxes on, f 1 
Defined, § 4 • 

Prohibition of importation, § 30, pp. 167-171 
Imposition, §§ 5-30, pp. 143-171 
In general, § 5 

Anti-dumping law, additional duties under, § 109, 
p. 265 

Changes in tariff, §§ 13-16, pp. 147-152 
Constitutional limitations, § 6 
Construction of tariff laws in general, § 19 
Countervailing duties, § 9 
Discriminating duties, § 11 
Dumping duty, § 109, p. 265, n. 77 
Effective date of statute imposing duties, § 15 
Future application of tariff act, § 23 
Part of articles, § 23 
Ratification of, § 5 
Retaliatory duties, § 10 
Retroactive operation of statute, § 12 
Secretary of Treasury, duties with relation to, § 
77 

Specific name, application limited to, § 23 
Statutory provisions, §§ 7-12 
Nature of duties imposed, § 8 
Regulations, § 31 

Time of taking effect of customs laws, § 15 
Treaties, §§ 17,18, pp. 153-156 
Impost, defined, § 1 

Impurities, allowance for in determining quantity, § 
125 

Incandescent electric lig^ bulbs, classification, § 33, 
p. 178 
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Inches, measurement for tarife purposes by, § 124, p. 
292 

India rubber, 

Classification, § 45, p. 211 
Exemption, § 73 

Indictment and information, criminal offenses against 
customs laws, § 253, p. 397 
Indigo extracts or pastes, classification, § 32, p. 175 
Industry, construction of tariff laws with reference 
to purpose of protecting, § 19 
Inferior tea, validity of act prohibiting importation 
of, § 6 

Ingrain carpets, mats, or rugs, classification, § 42, p. 
197, n. 88 

Injunction, forfeited .vehicles, failure to file cost bond 
with collector as precluding, § 259 
Injury to goods, abatement or refund of duties on 
account of, § 226 

Inquisitorial procedure, reappraisement, § 179 
Inspection, 

Appraisement, § 121, p. 284 

Kedelivery bonds, delivery of goods to importer 
prior to inspection, § 199 
Inspectors, 

Abolishment of oifice, § 88 
Appointment of, § 88 
Baggage entries, examination of, § 94 
Compensation, § 88 

Criminal offenses in respect to interference with;’ 
§ 250 

Instructions, 

Criminal prosecutions, § 253, p. 400 
Forfeiture proceedings, § 260, p. 428 
Integuments of animals, exemption, § 54 
Interest, 

Bonds, recovery in action on, § 206 
Duties adjudged due, recovery on, § 223 
Duties paid, actions for recovery of, § 241 
Interference with qfiicers, criminal offense, § 250 
Internal revenue, board of appraisers as not having 
jurisdiction over, § 85, n. 49 
Internal revenue tax, distinguished, § 1, n. 2 
International bridge, proprietor of as authorized to 
question validity of regulation or instruction, § 
78, p. 237 

International transportation, railway cars engaged in 
as exempt, § 68 j 

Interpretation. Construction, generally, ante 
Intervention, forfeiture proceedings, § 260, p. 421 
Intestines of animals, exemption, § 54 
Intoxicating liquors, 

Breakage, leakage, or damage, allowance for, § 
127 

Classification, § 39 

Conditions on importation of, power to impose, § 
30, p. 168 

Criminal offenses respecting importation, § 248, pJ 
394, n. 3 

Forfeitures, importation without permit, § 257, p, 
411 

Permit to land in nighttime, statute requiring a^ 
applicable to, § 107 , 

Presumptions, legality of importation, § 260, pi 
423 

Repeal of prohibition act by customs law relating 
to seizure and forfeiture of vehicles or ves¬ 
sels illegally transporting liquor, § 258 
Reports as to quantity and kind,* forfeiture, for’ 
failure in respect of, § 257, p. 411 ! 


Intoxicating liquors—Continued, 

Searches and seizures of vessels on discovering- 
§ 254, p. 401 

Sufliciency of evidence as to unlawful importa¬ 
tion, forfeiture proceedings, § 260, p. 427 
Unlawfully bringing into country, § 39 
Validity of act imposing duties on importation of 
§ 6 

Inventions, models, exemption of, § 62 
Investigations, tariff commission, condition precedent 
to presidential proclamation respecting change in 
rates or classifications, § 13, p. 147 
Invited error. Court of Customs and Patent Appeals, 
review in respect of, § 191 
Invoice, 

Assessment, arbitrarily including invoice charge 
in dutiable value, § 135 

Cost of production for appraisement purposes, in¬ 
voice value as basis for fixing, § 113, n. 21 
Criminal offenses, false or fraudulent invoice, § 
248, p. 393 
Entry, ante 

Forfeitures, false invoice as ground for, § 257, p. 
414 

Goods in excess of, 

Additional duty for undervaluation in re¬ 
spect of goods specified in, § 144 
Duty in respect of, § 133 

Liquidation on invoice value where appraisement 
invalid, § 137 

Quantity stated in as conclusive, § 124, p. 290 
Record before reviewing body, § 178, p. 336, n. 55 
Shortage in, duties as collectible in respect of, § 
126 

Iridescent imitation solid pearls, classification, § 45, 

p. 206 

Iron ore, classification, § 34, p. 180 

Island possessions, trade with, § 20 

Isolepsis grass, classification, § 45, p. 212, n. 12 

Issues, protest, § 165, p. 327 

Ivory, exemption, § 73 

Jacquard figured goods, classification, 

Cotton material, § 40 
Silks, § 43 

Jars, classification, § 33, p. 177 

Jeofails, statute of as having reference to appraise¬ 
ment, § 109, p. 264 

Jet buttons, imitation, classification, § 45, p. 210, n. 87 
Jewelry, classification, § 45, p. 205 
Jew’s harp, classification, § 45, p. 208, n. 60 
Jigsaw puzzles, classification, commercial designation 
as toy as affecting, § 45, p. 208, n. 69 
Joinder of causes, forfeiture proceeding, § 260, p. 423 
Joss sticks, exemption, § 71 
Judgment, 

Appraisement, decision as judgment, § 123 
^^orfeiture proceedings, § 200, p. 428 
Protest proceeding, § 181, p. 345 
Reappraisement, appeals to, § 181, p. 353 
Recovery of duties paid, actions for, § 242 > 

Res judicata, post 

Judicial construction. Construction, generally, ante 

Junk, exemption, § 73 

Jurisdiction, 

Actions to enforce payment, § 223 
Court of Customs and Patent Appeals, § 184 
' ' Determination of question of, § 178, p. 335 
Drawbacks, suit to recover, § 227, p. 388 
Forfeitures, actions to enforce, § 260, p. 4l0 
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J ur isd iction—Continued, 

Recovery of duties paid, actions for, § 236 
Jury questions, 

Commercial designation in classification of arti¬ 
cles, § 24 

Concealment, prosecution for, § 253, p. 400 
Court of Customs and Patent Appeals, § 194, pp, 
365-368 

Criminal prosecutions, § 253, p. 400 
Deputy collectors, powers of, § SO 
Forfeitures, actions to enforce, § 260, p. 42S 
Protest proceedings, stipulations as to, § 181, p. 
340 

Reappraisement, appeal to, § ISO 
Recovery of duties paid, actions for, § 242 
Resistance to otfieers, criminal prosecutions for, 
§ 253, p. 400 

Similitude to enumerated articles as respects 
tariff, § 51 

Time of exportation fof appraisement purposes, 
§ 111 

Jute, 

Classification, § 41 

Exemption, unmanufactured jute, § 73 
Kitchen ware, classification, 

Glass articles, § 33, p, 179 
Metal, § 34, p. 184 

Knit goods, classification, wool material, § 42, p. 198 
Labels, classification, § 44 
Cotton material, § 40 

Labor, application to article as making it manufac¬ 
tured article for tariff purposes, § 50 
Laborers, appointment of by Secretary of Treasury, § 
88 

Lac, exemption, § 58 
Lac spirits, exemption, § 58 
Lace articles, classification, 

Embroidered articles, § 45, p. 204 
Window curtains, § 45, p. 203 
Laces, classification, § 41 
Cotton material, § 40 
Silk, § 43 

Straw or ramie, § 45, p. 209 
Laches, Court of Customs and Patent Appeals, dis¬ 
missal of appeal on ground of, § 196 
Lacquered metal, 

Boxes, classification, § 46 
Containers, classification, § 34, p. 180 
Lactarene, exemption, § 58 
Ladder tape, classification, § 40, n. 59 
Lahn, classification, § 34, p. 184 
Lame, classification, § 34, p. 184 
Landed weight, sugar, duty accruing on, § 36 
Law questions, 

Reappraisement, appeals to, § 180 
Recovery of duties paid, actions for, § 242 
Lawn rakes, classification, § 35, n. 13 
Lead, classification, § 34, p. 181 
Leaf tobacco, classification, § 37 
Leakage, 

Allowance for in assessment, § 127 
Beverages, effect of, § 39 

Distilled spirits, validity of act prohibiting al¬ 
lowance for, § 6 

Learning, importations in interest of, exemption, § 62 
Leather, 

’Classification, § 45, p. 211 

Exemption, leather cut into forms suitable for 
conversion into manufactured articles, § 73 


Leather—Continued, 

Skins as distinguished within tariff act, f 45, p. 
210, 11. 98 

Leaves, classification, artificial or ornamental leaves, 
§ 45, p. 203 

Legislative history, recourse to in construction of 
tariff laws, § 19, n. 68 

legislative intent, construction of tariff laws to carry 
out, § 19 

Lemon peel, exemptions, § 54 
Lenses, classification, § 33, p. 178 
Libel, forfeiture proceedings, § 260, p. 421 
Libraries, exemptions, § 66 
Library books, exemptions, § 57 
Licenses, customhouse brokers, § 89 
Licorice extracts, classification, § 32, p. 175 
Liens, 

' Accrual of. § 225 
Attachment of, § 225 

Bonded warehouses, importer as constructively 
in possession of goods subject to lien, § 211 
Enforcement, § 225 

Forfeiture of vehicles subject to, § 259 
Lighters, discharge of cargo into as unloading with¬ 
in tariff laws, § 108, n. 25 

Limestone, exemptions, unmanufactured limestone, § 
59 

Limitation of actions, 

Drawbacks, § 227, p. 386 
Forfeiture proceedings, § 260, p. 420 
Penalties, recovery of, § 255, p. 408 
Protest, time for making and filing, § 164, p, 323 
Recovery of duties paid, § 237 
Reliquidation, filing of protest as suspending run¬ 
ning of statute, § 154 
Linen articles, classification, § 41 
Linoleum, classification, § 41 

Lipstick, metal holder or container for, classification, 
I 45, p. 207, n. 50 
Liquidation, §§ 151, 152 

Assessment based on, 1135 
Bulletin notice, § 151 
Clerical errors, § 152 
Collector, authority to make, § 151 
Conclusiveness, § 152 
Duress entries, § 109, p. 262 

Entered value, basis of when greater than final 
appraised value, § 136 
False entry requiring, § 151, n. 53 
Final appraisement as prerequisite to, § 151 
Finality, § 152 

Foreign money, value for purpose of, § 118 
Invoice value, invalid appraisement requiring, § 
137 

Nature of, § 151 
Notice, § 151 

Penalties, duties in nature of, § 255, p. 408 
Presumptions as to, Court of Customs and Pat¬ 
ent Appeals, § 192, p. 364 
Protest, § 152 

Right to protest before liquidation, § 164, p. 
323 

Subject matter of, § 162, p. 319 
Reappraisement, final decision on appeal from, § 
137 

Reliquidation, post 
Reports as basis of, § 151 

Review, reliquidation in conformity with decision 
of reviewing body sustaining protest, § 153 


25 C.J.S.—85 
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liquidation—Continued, 

Setting aside, § 152 
Statutory provisions, § 152 
Time of making, § 151 
Liquids, 

Cylindrical or tubular tanks or vessels for hold¬ 
ing as subject to duty, § 46 
Similitude to solids as respects duty, § 51 
Liquors, Intoxicating liquors, ante 
Lithographic process, classification of articles pro¬ 
duced in whole or in part by, § 44 
Loaf sugar, classification, § 36 

Local assessing officers, Secretary of Treasury act¬ 
ing through in customs matters, § 77 
Locks, penalties for permitting breaking of when put 
on by inspector, § 255, p. 407 
Locomotive driving rods, classification, § 34, p. 185, n. 
11 

Logs, 

Classification, § 35 
Exemption, § 71 
Loss of goods, 

Abatement or refund of duties on account of, § 
226 

After importation, liability for duty in case of, § 
134 

Lotteries, prohibition of importation, § 30, p. 168 
Lumber, 

Classification, § 35 
Exemption, § 71 

Machine-made rugs, classification, § 42, p. 197, n. 88 
Machine tools, classification, § 34, p, 182 
Machinery, patterns for, exemption, § 62 
Machines, classification, § 34, p. ISl 
Magazine pistols, classification, § 34, p. 180, n. 56 
Mah-jong sets, classification, § 35 
Mahogany, classification, § 35 
Mail, 

Duty on merchandise illegally imported through, 
fine for, § 255, p. 408 
Entry for goods imported by, § 93 
Protest, deposit in mails as seasonable filing, § 
164, p. 323 

Malt extracts, classification, § 39 
Mandamus, production of papers compelled by in ac¬ 
tion to enforce payment, § 223 
Manifests, 

Forfeiture for failure to produce, § 257, p. 412 
Penalties, falsity or lack of as ground for penal¬ 
ty, § 255, p. 405 
Production of on arrival, § 91 
Searches and seizures of vessels without, § 254, p. 
403 

Validity of act requiring masters of laden ves¬ 
sels bound for ports within United States to 
produce, § 6 

Manufactured articles, classification, § 50 
Manufacturers, construction of tariff laws with ref¬ 
erence to purpose of protecting, § 19 
Manufactures, 

Flax, classification, § 41 
Hemp, classification, § 41 
Jute, classification, § 41 
Metals, 

Classification, § 34, pp. 179^186 
Exemption, § 64 
Paper, classification, § 44, n. 63 
Pulp, classificatioil, § 44, n. 62 
Sugar, classification, § 36 


Manufactures—Continued, 

Tobacco, classification, § 37 
Wood, 

Classification, § 85 
Exemption, § 71 

Wool, classification, § 42, pp. 196-200 
Manure, exemption, § 73 
Maps, classification, § 44, n. 40 
Marble, classification, § 33, p. 177 
Marine surface condensers, classification, § 34, p. 185, 
n. 11 

Maritime lien, forfeiture of vessel subject to, § 259 
Market value, 

Appraisement, ante 

Protest proceeding, determination of question in, 
§ 162, p. 319 
Marking, 

Additional duty for failure to mark merchandise, 
§ 140, p. 303 

Exemption of articles from ‘requirements as to, 
validity of statute authorizing, § 78, p. 236, n. 
16 

Marrons, exemption of, § 54 
Master records, exemption, § 73 
Masters, 

Criminal offenses by, § 249 
Forfeiture, party to proceeding, § 260, p. 421 
Matches, classification, § 45, p. 212 
Mathematical instruments, classification, § 34, p. 182 
Matrix plates, classification, § 34, p. 182, n. 64 
Matting, classification, § 41 
Measurement, 

Ascertainment and report as to, § 124, pp. 289- 
293 

Deficiencies in, allowance for, § 134 
Meats, 

Classification, § 38, p. 190 
Exemption, § 54 
Medals, exemption, § 64 
Medicinal, 

Compounds, classification, § 39, n. 40 
Preparations, classification, § 32, p. 172 
Merchandise, meaning of word as used in tariff laws, 
§ 19, n, 89 

Merchant appraisers, repeal of act providing for, § 87 
Merger, payment as essential to, § 219 
Merino blood, wools of, classification, § 42, p. 198 
Metal leaf, classification, § 84, p. 182 
Metal threads, classification, § 34, p. 182 
Metallic mineral substances, classification, § 34, p. 
182 
Metals, 

Classification, § 34, pp. 179-186 

Metals suitable for manufacturing jewelry, § 
45, p. 207 
Exemption, § 64 

Metal lophones, classification, § 45, p, 208 
Mica, classification, § 33, p. 177 
Microphotometer, classification, § 34, p. 182, n. 82 
Military uniforms, buttons worn on, classification, § 
45, p. 206 

Milk, sugar of, classification, § 36 
Mill rice, classification, § 38, p. 191, n. 90 
Mineral oil,' classification, § 32, p. 175, n. 84 
Minimum value for duty purposes, § 136 
Mirrors, classification, § 33, p. 178 
Misbranded drugs, prohibition of importation, § 30, p. 
168 

Mistake, recovery of duties paid under, § 228 
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Mitigation, penalties, intent as material in, § 255, p. 
407 

Mixed feeds, classification, § 38, p. 190 
Mixed materials, classification, § 52 
Burden of proof, § 75, p. 231 
Models, 

Inventions, exemption, § 62 

Wearing apparel imported for use as models, ex¬ 
emption, § 61 
Modification, 

Judgment, Court of Customs and Patent Appeals, 
§ 196 

Return of appraiser, § 123 
Moisture, ^allowance for, § 132 
Molasses, classification, § 36 
Monumental stone, classification, § 33, p. 177 
Moot questions. Court of Customs and Patent Ap¬ 
peals, review of, § 183, n. 68 
Mortgages, forfeiture of vehicle covered by, § 259 
Mosaic, classification, § 45, p. 209, n. 75 
Moss, 

Classification, § 45, p. 210 
Exemption, § 73 

Most favored nation clauses, reciprocal commercial 
agreements as prevailing over, § IS 
Mother-of-pearl manufactures, classification, § 45, p. 
212 

Motion picture, 

Films, 

Classification, § 45, p. 212 
Prize fight films, post 

Reproducing machines, classification, § 34, p. 181, 
n. 64 

Motor boats, classification, § 34, p. 182 
Mounted beads, classification, § 45, p. 205 
Mountings, 

Meaning of as used in tariff law, § 19, n. 89 
Optical mountings, classification, § 33, p. 178 
Mufflers, classification. 

Cotton material, § 40 
Silk, § 43 

Multifariousness, protest, § 165, p. 327 
Dismissal on ground of, § 181, p. 346 
Mushrooms, classification, § 38, p. 190 
Musical instruments, classification, § 45, p. 212 
Toys, § 45, p. 208 
Nails, classification, § 34, p. 182 
Naphthenic acid, exemption, § 58, n. 55 
Napkins, classification, § 41 
Narcotic drugs, 

Criminal offenses, importation of, § 248, p. 393 
Instructions in prosecution for receiving, § 253, 
p. 409 

Penalty for importation of unmanifested nar¬ 
cotics, § 255, p. 406 

Presumptions, smuggling into country, § 260, p. 
423 

National Prohibition Act, effect of act, seizure and 
forfeiture of vehicles or vessels illegally trans¬ 
porting liquor, § 258 

Natural plants, classification, § 45, p. 211 
Naval uniforms, buttons, classification, § 45, p. 206 
Navigation laws, officials as required to enforce, § 76 
Neat cattle, forfeiture for prohibited importation of, 
§ 257, p. 415 

Necklaces, classification, 

Jewelry, § 45, p. 206, n. 17 
Material for making, § 33, p. 177, n. 3 
Needle-cases, classification, § 34, p. 


Needles, exemption, § 64 

Net weight, assessment in accordance with, § 124, p. 
291 

Nets, classification, § 45, p. 203 
Netting, classification, § 45, p. 203 
New trial, 

Court of Customs and Patent Appeals, 

Remand of cause for, § 196 
Waiver of error in respect to grant of, § 190 
Forfeiture proceedings, § 200, p. 428 
Protest proceedings, verification of motion for, § 
181, p. 340 
Newsprint paper, 

Classification, § 44, n. 58 
Exemption, § 73 
Nickel, classification, | 34, p. 182 
Nighttime, 

Forfeiture for unlading of vessel in, § 257, p. 412 
License or permit before unloading cargoes in, 
statute requiring as applicable to intoxicat¬ 
ing liquors, § 107 

Search and seizure of vessel unlading merchan¬ 
dise in, § 254, p. 403 
Nippers, classification, § 34, p. 182 
Noils, classification, § 42, p. 198 

Nolle prosequi, criminal prosecution, forfeiture as 
barred by, § 256 

Nondutiable merchandise, forfeiture, liability to, § 
256 

Noneimmerated articles, liability to duty, §§ 47-52, 
pp. 214-218 
Nonimportation, 

Allowance for merchandise as not imported, § 126 
Burden of proof -as to, Court of Customs and 
Patent Appeals, § 192, p. 363 
Leakage prior to importation, allowance as for 
nonimportation, § 127 

Noscitur a sociis, classification under rule of, § 28 
Notice, 

• Abatement of duty, § 226 
Cbaiige in rates or classifications, condition pre¬ 
cedent to issuance of presidential pi'oclama- 
tion, § 13, p. 149 
Liquidation, § 151 

Reappraisement, appeal to, § 178, p. 338 
Refunds, § 226 

Novadelox, classification, § 32, p. 174, n. 70 
Nut oil, exemption, § 58, n. 53 
Nuts, classification, § 38, p. 190 
Oat hulls, classification, § 38, p. 190 
Oath, manifest produced on arrival, § 91 
Obscene books and articles, 

Forfeiture on importation, § 257, p. 414 
Prohibition of importation, § 30, p. 168 
Validity of statute, § 6 

Occupation, importation in interests of, exemptions, 

§ 62 

Offenses. Criminal offenses, ante 
Officials, §1 78-88, pp. 238-248 
Appraisers, *§ 84 

Assistant secretaries of treasury, § 79 
Collectors, ante 
Criminal offenses, § 247 
Deputy collectors, ante 

Enforcement of all federal laws within observa¬ 
tion, § 76 

Extra compensation for overtime service, § 81 
Fees, § 214 

Forfeiture proceedings, § 260, p. 429 
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Oflicia] s—Continued, 

Fees—Continued, 

Penalty for receiving unlawful fee, § 255, p. 
406 

General appraisers, § 85 
Inspectors, § 88 
Merchant appraisers, § 87 
Navigation laws, enforcement, § 76 
Oath, presumptions as to, § 88 
Overtime work, extra compensation, § 81 
Penalties, unlawful fee, compensation or reward 
as ground for, § 255, p. 406 
Presumptions as to correctness of acts, § 76 
Reinstatement after removal, § 88 
Removal or suspension, § 88 
Rewards, penalty for receipt of unlawful re¬ 
ward, § 255, p. 406 
Secretary of Treasury, post 

Smuggling operations, enforcement of all federal 
laws while engaged in investigating, § 76' 
Subsistence allowance, § 76 
Surveyors, § 83 
Tariff Commission, post 
Travel expense and subsistence, § 76 
Oil-cake meal, exemptions, § 58 
Oil paintings, classification, § 45, p. 208 
Oils, 

Classification, § 32, pp. 172-176 
Exemption, § 58 

Fish packed in oil, classification, § 38, p. 192 
Olives, classification, § 38, p. 190 
Onions, classification, § 38, p. 190 
Onyx, classification, § 33, p. 177 

Open-hearth steel sheets, classification, § 34, p. 183, n. 
88 

Open work, fabrics, classification, § 45, p. 204, n. 88 
Opium, classification, § 32, p. 175 
Optical glass, classification, § 33, p. 178 
Orange peel, exemptions, § 54 
Oranges, classification, § 38, p. 190 
Ordinary course of trade, appraisement, sales in as 
determinative of value, § 110, p. 270 
Ores, 

Cobalt ore, exemption, § 64 
Exemption, § 65 

Iron ore, classification, § 34, p. 180 
Lead ore, classification, § 34, p. 181 
Zinc, classification, § 34, p. 185 
Oriental rugs, classification, § 42, p. 197, n. 88 
Origin, Jburden of proof on question of classification, 
§ 75, p. 232 

Ornamental products, classification, § 45, p. 203 
Ornamented earthenware, classification, § 33, p. 176, 
n. 1 

Ornamented fabrics, classification, § 45, p. 203 
Silk, § 43, n. 27 
Ornaments, classification. 

Fabrics, § 45, p. 204 

" Jewelry, classification as dependent on intention 
to use for, § 45, p. 206 
Outage, allowance for, § 127 
Overtime, 

Customs ofiicials, extra compensation, § 81 
Inspectors, compensation, § 88 
Owners, criminal offenses in respect to importation, 
§ 248, pp. 393-396 

Oyster juice, classification, § 38, p. 192 
Paints, 

Glassification, § 32, pp. 1T2-176 


Paints—Continued, 

Exemption, § 58 

Palm leaf manufactures, classification, § 45, p. 212 
Paper, classification, § 44 

Paper cartons, entireties for purpose of classification, 
§ 25, n. 62 

Paper stock, exemptions, § 73 
Papier-mache, classification, § 45, p. 212 
Paprika, classification, § 38, p. 191, n. 92 
Paraffin, exemption, § 58 
Parasols, 

Classification, § 45, p. 212 
Sticks for, § 35 

Exemption, wood cut into lengths suitable for 
sticks for, § 71 

Parcel post conventions, entry of goods imported un¬ 
der, § 93 

Parchment paper, classification, § 44 
Pardon of person convicted of smuggling as defense 
to subsequent action for penalty, § 255, p. 409 
Partial designation, evidence of, admissibility on 
question of classification, § 75, p. 230 
Parties, 

Court of Customs and Patent Appeals, review in, 
§ 188 

Forfeiture proceedings, § 260, p. 421 
Payment, actions to enforce, § 223 
Partly manufactured articles, classification, § 49 
Paste, 

Classification, § 45, p. 212 

Glass as component material of, classification, § 
S3, p. 179 

Paste beads, classification, § 45, p. 207 
Patents, unfair practices, exclusion of imported prod¬ 
ucts as made without authority under process of 
American patent, § 30, n. 50 
Patterns, machinery, exemption, § 62 
Payment, §§ 219-222 

Actions to enforce, §§ 223, 224 

Agents, liability for duties, § 219 

Attachment to enforce, § 224 

Burden of proof in action to enforce, § 223 

Carrier’s liability, § 210 

Consignee, liability of, § 219 

Costs in action to enforce, § 223 

Defenses in action to enforce, § 224 

Evidence in action to enforce, § 223 

Liens, generally, ante 

Merger of goods as prohibited prior to, § 219 
Method of, § 221 

Parties in action to enforce, § 223 
Personal liability, § 219 
Pleading in action to enforce, § 223 
Protest, payment under, § 222 
• Recovery of duties paid, post 
Sufldciency of, § 220 
Summary proceedings to enforce, § 223 
Unascertained duties, § 220 
Pearl hardening, classification, § 33, p. 177 
Pearls, classification, § 45, p. 205 
Peas, classification, § 38, p. 190 
Peeled sugar cane, classification, § 36 
Penalties, § 255, pp. 405-409 
Penalties, 

See, also, Forfeitures, generally, ante 
Administrative action to enforce, § 255, p. 408 
Airplanes, enforcement of lien against, § 255, p* 
408 

Amount of, § 255, p. 408 
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Penalties—^Continued, 

Application, creation by, § 245 
Conditional remission of, § 263 
Construction of tariff laws imposing, § 19 
Court of Customs and Patent Appeals, review of 
questions as to, § 183, n. 60 
Criminal prosecution as affected by previous im¬ 
position of, § 246 

Defense of having incurred, in action to enforce 
payment, § 224 

Defenses in actions for recovery of, § 255, p. 409 
Discontinuance of proceedings to enforce, § 263 
Disposition of proceeds, § 265 
Double duty, § 255, p. 408 
* Enforcement of, § 255, p. 407 
Entry to avoid as duress, § 96 
Grounds for imposition, § 255, p. 405 
Intent, materiality of, § 255, p. 407 
Limitation of actions for recovery of, § 255, p. 
408 

Locks or fastenings put on vessel by inspector, 
permitting breaking of, § 255, p. 407 
Manifest, falsity or lack of as ground for, § 255, 
p. 405 

Mitigation, intent as material in, § 255, p. 407 
Pirates, vessel seized by as subject to penalty, § 
255, p. 405 

Redelivery bond, enforcement of, § 203 
Release of, § 263 
Remission, § 263 
Statutory provisions, § 255, p. 405 
Undervaluation, § 140, p. 303 

Amendment of declaration on entry to avoid, 
§ 105 

Vessels, seizure and sale for recovery of, § 255, p. 
408 

Pencils, classification, § 45, p. 212 

Penholders, classification, § 34, p. 182; § 45, p. 212 

Pepper, 

Exemption, § 54 

Unground, classification, § 38, p. 190 
Per diem employees, suspension from duty and pay, 
effect of, § 88 

Perfumes, classification, § 32, p. 175 
Perishable articles, 

Allowance for, 

Condemnation of, § 129 
Decay of, § 128 

Appraisement, retention of samples, § 121, p. 285 
Bonded warehonses, deposit in, § 208 
Permits, 

Baggage, forfeiture for discharge without receiv¬ 
ing permit, § 258 

Bonded warehouses, presentation as essential to 
delivery of goods, § 213 

Intoxicating liquors, forfeitures for importation 
without, § 257, p. 411 

Landing, compliance with statutes or regulations 
requiring permit to land, § 107 
Release of goods on giving of bond, § 225 
Unlading, forfeiture for unlading without receiv¬ 
ing, § 257, p. 412 

Personal adornment, jewelry, classification as de¬ 
pendent on intention of use for, § 45, p. 206 
Personal effects, exemption, § 66 
Personal liability, payment of duties, § 219 
Petitions, remission of additional duties for under¬ 
valuation, § 146, p. 306, n. 18 
Petroleum distillate, exemption, § 58 


Philippines, 

Drawbacks, § 227, p. 387 

Gasoline imports into, § 32, p. 175, ii. 84 

Trade with, § 20 

Philosophical apparatus, exemption, § 62 
Phonographs, classification, § 45, p. 212 
Photographic cameras, classification, § 45, p. 212 
Photographs, classification, § 44 

Physical exercise, equipment for, classification, § 45, 

p. 207 

Pickles, classification, § 3S, p. lOO 
Pierced imitation solid pearls, classification, § 45, p. 
206 

Pig iron, classification, § 34, p. 182 ^ 

Pile fabrics, classification, § 40; | 42, p. 198 
Silk, § 43 

Pile rugs and matting, classification, § 41, n. 75 
Pills, classification of chemicals imported in, § 32, p. 
173 

Pineapples, classification, § 38, p. 190 
Pins, classification, § 34, p. 182 
Piperidine, classification, § 32, p. 174, n. 70 
Pirates, vessel seized by as subject to penalty, § 255, 
p. 405 

Plants, classification, § 38, p. 1S9 
Plaques, classification, § 33, p. 177 
Plaster of paris, classification, § 33, p. 177 
Manufactures, § 45, p. 212 
Plate glass, classification, § 33, p. 179 
Plated articles, classification, § 34, p. 182 
Platinum, sheets, exemption, § 64 
Pleadings, 

Entry bond, action on, § 206 
Forfeiture proceedings, § 260, p. 421 
Payment, actions to enforce, § 223 
Protest, as in nature of, § 161 
Recovery of duties paid, actions for, § 238 
Pleasure vessels, search and seizure of, § 254, p. 401, 
n. 93 

Pliers, classification, § 34, p. 182 
Plural protest, right to file, § 166 
Plush, classification, § 40, n. 49 

Polariscope, testing of sugar by for rate purposes, § 
36 

Popular meanings, tariff terms construed according 
to, § 19 

Port, importation as requiring bringing of merchan¬ 
dise into, f 4 

Port regulations, entry as meaning compliance with, 
§ 90 

Portland cement, exemption, § 59 
Potash, carbonate of, exemption, § 58 
Potatoes, 

Classification, § 38, p. 191 

Quarantine, forfeiture of merchandise brought in¬ 
to country in violation of, § 257, p. 414, n. 30 
Poultry, classification, § 38, p. 191 
Poultry wire netting, classification, § 34, p. 186, n. 11 
Pound, asc^ertainment of quantity by, § 124, p. 292 
Power of attorney, protest, § 163, n. 87 
Precious stones, classification, § 45, p. 205 
Prepared, meaning of as used in tariff laws, § 19, n. 
89 

Presidential proclamations, 

Change in rates, classification or basis of value 
rule, § 13, p. 148 

Cost difference between foreign and domestic 
merchandise, § 114, n. 33 
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Presidential proclamations—Continued, 

Protest, as to rates of duty and changes in 
classification hy, § 162, p. 321 
Peeiprocal trade agreements, § 18 
Presumptions, 

Appraisement, § 10-9, p. 263 
Correctness of, § 123 

Court of Customs and Patent Appeals, § 192, 
p. 364 

Assistant secretaries of treasury, authority for 
acts of, § 79 

Classification, § 23 ; § 75, p. 230 

Court of Customs and Patent Appeals, § 192, 
p. 363 

Collectors, correctness of determination, § 80 
Court of Customs and Patent Appeals, review in, 
§ 192, pp. 362-365 
Criminal prosecutions, § 253, p. 398 
Finished products as bearing higher rate than 
component materials, § 25 
Forfeitures, actions to enforce, § 2G0, p. 423 
Intoxicating liqnors, legality of importation, § 
260, p. 423 

Liquidation, Court of Customs and Patent Ap¬ 
peals, § 192, p. 364 

Meaning of terms employed in tariff act, § 24 
Narcotic drugs, smuggling into country, § 260, p. 
423 

Oath of ofiicials, taking of, § 88 
Officials, correctness of acts, § 76 
Protest proceedings, § 181, p. 343 
Quantity, correctness of ascertainment, § 124, p. 
292 

Reeovei’y of duties paid, actions for, § 239 
Remission of additional duty for undervaluation, 
§ 146, p. 309 

Secretary of Treasury, Court of Customs and 
Patent Appeals, § 192, p. 365 
Shortages, § 126, n. 13 

Smuggling, actions to enforce forfeiture, § 260, p. 
423 

Tariff commission, concurrence in findings, § 76 
Tariff laws, imposition of excessive burdens or 
taxes, § 19 

Weight, ascertainment of, § 124, p. 292 
Principal and agent. Agents, ante 
Print rollers, classification, § 34, p. 182 
Printed cloth, classification, § 40 
Printing paper, classification, § 44 
Prism binoculars, classification, § 33, p. 179, n. 26 
Prize fight films, 

Criminal offenses, bringing in from abroad, § 248, 
p. 394 

Forfeiture of, § 257, p. 414 

Indictment charging offense of importing, § 253, 
p. 398 

Prohibition of importation, § 30, p. 169 
Probable cause, 

Collectors, certificate of in respect to seizure of 
property in official capacity, § 82, p.’ 244 
Forfeiture, sufficiency of evidence as to, § 260, p. 
426 

Forfeiture proceedings, burden of proof as to, § 
260, p. 424 

Searches and seizures as requiring, § 254, p. 400 
Procedure, 

Appraisement of imported merchandise, § 109, p. 
263 

Reappraisement, appeals to, § 181, p. 346 


Procedure—Continued, 

United States Customs Court, authority to make 
rules of, § 178, p. 333 

Proclaimed value, reliquidation at other than, § 155 
Proclamations. Presidential proclamations, ante 
Professional books, exemption when in possession of 
immigrants, § 57 

Pro forma invoice, entry accompanied by, § 103 
Prohibited goods, 

Forfeiture for importation of, § 257, p. 414 
Imposition of duty on, § 5 
Prohibition of importation, § 30, pp. 167-171 
Prohibitive duties, intent to make, not to be assumed 
in construction of tariff laws, § 19 
Projection lenses, classification, § 33, p. 179 
Proof, protest, § 172 

Proof gallon, measurement for tariff purposes by, § 
124, p. 292 

Prosecutions, criminal offenses, § 253, pp. 397-400 
Protests, §§ 161-175, pp. 317-333 
Abandonment, § 175 

Additional proofs in proceedings, § 181, p. 343 
Admissibility of evidence, § 181, p. 341 
Admissions against interest, conclusiveness, § 181, 
p. 342, n. 32 

Affidavits in proceedings, § 181, p. 341, n. 28 
Admissibility in evidence, § 181, p. 342 
Agent making, § 163 
Alternative claim, § 165, p. 327 
Amendment, § 161; § 169; § 181, p. 343 
Review of ruling on question, § 183 
American producers, manufacturers, etc., § 162, p. 
320 

Analyst, report of as admissible, § 181, p. 342 
Answer, not required, § 161 
Appeal, nature as, § 161 

Appraisement, validity determined in proceeding, 
§ 162, p. 319 

Assignment of grounds or reasons, § 165, p. 327 
Attorney, presumption as to authority to sign, § 
181, p. 343 

Blanket protest, sufficiency, § 165, p. 327 
Burden of proof, § 171; § ISl, p. 348 
Classification, determination of question in pro¬ 
ceeding, § 162, p. 319 
Collector, 

Disposition of, § 171 
Filing with, § 161 

Liability for failure to transmit, § 82, p. 241 
Modification of decision in accordance with, 
§ 156 

Computation of time for making and filing, § 164, 
p. 323 

Conditions precedent, payment of duties and 
charges, § 161 

Consignee as authorized to make, § 163 
Consolidation of hearings on, § 181, p. 340 
Contingent fee agreements, legality of, § 167 
Court of Customs and Patent Appeals, 
Amendment, § 190 
Jurisdiction, § 184 
Review as dependent on, § 186 
Waiver of error in respect of, § 190 
Cpstomhouse broker, proceeding to recover fees 
in cases involving, § 89 
Decision on, § 181, p. 345 
Default judgment on, § 161 
Demurrer, § 161 

Disclosure of nanae of protestant, § 165, p. 326 
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Protests—Continued, 

Dismissal of proceeding, § ISI, p. 346 
Disposition of protest or case, § 171; § 181, p. 345 
Effect of, Court of Customs and Patent Appeals, 
§ 186 

Enumeration of grounds, § 165, p. 328 
Evidence, 

Competency, § 181, p. 341 
Effect as, § 173 

Exempt merchandise, specific reference to as es¬ 
sential, § 165, p. 327 
Extent of review, § ISl, p. 341 
Fee, payment of as essential to validity, § 170 
Filing, time for, § 164, pp. 322-325 
Form, § 165, pp. 325-330 
Grounds, assignment of, § 165, p. 327 
Hearing on, § 181, p. 330 
Issues, necessity of raising, § 165, p. 327 
Judgment on, § 181, p. 345 
Jurisdictional defect, dismissal for, § 181, p. 346 
Jury questions, 

Appeal, § 180 

Stipulations as to, § 181, p. 340 
Liquidation, § 152 

Subject matter of, § 162, p. 310 
Loss of original protest, substitution of copy, § 
172 

Mailing, deposit in mail as seasonable filing, § 
164, p. 323 

Market value, question respecting as determin¬ 
able in proceeding, § 162, p. 310 
Modification of decision after lodging of, § 156 
Multifariousness, § 165, p. 327 

Dismissal on ground of, § 181, p. 346 
Name of protestant, disclosure of, § 165, p. 326 
Nature of, § 161 

New trial, verification of motion for, § 181, p. 340 
Oral protest, right to file, § 165, p. 325 
Overruling of, § 181, p. 346 
Particular assignments, § 165, p. 329 
Payment of. 

Duties and charges as condition precedent, § 
161 

Pee, validity as dependent on, § 170 
Payment under, § 222 
Persons entitled, § 163 

Phraseology, requirements as to, § 165, p, 325 
Pleading, nature as, § 161 
Plural protest, § 166 
Power of attorney, § 163, n. 87 
Pi'esidential proclamations approving rate of du¬ 
ty and changes in classification, § 162, p. 321 
Presumptions, § 181, p. 343 
Printed signature, sufiiciency, § 165, p. 326 
Pi'ocurement of samples in proceeding, § 181, p. 
340 

Proof of, § 172 

Proof in lieu of samples, § 181, p. 340 
Purpose, § 161 

Rate, right to protest, § 162, p. 318 
Reasons, assignment of, § 165, p. 327 
Reciprocal trade agreement act, right to protest 
rate under, § 162, p. 321 
Records, admissibility in evidence, § 181, p. 341 
Recovery of duties- paid, effect of, § 231 
Refund of duties by reason of, § 226 
Regulations of Secretary of Treasury, question¬ 
ing by, § 162, p. 321 
Rehearing on, § 181, p. 340 


Protests—Continued, 

Reliquidation, 

According to decision of reviewing body sus¬ 
taining, § 153 

Determination of question in proceeding, § 
162, p. 319 

Dissatisfaction with, § 160 
Necessity, § 154 

Ordering in protest proceeding, § 181, p. 346 
Satisfaction of, § 156 

Time for making and filing as beginning to 
i-un from date of, § 164, p. 324 
Relitigation of issue, effect on, § 174 
Requisites, § 165, pp. 325-330 
Review of determination, § 178, p. 334 

Forwarding entry and accompanying papers 
to reviewing body, § 171 
Samples, procurement of, § 181, p. 340 
Scope of review, § 181, p. 341 
Separate entries, protest in respect of each, § 165, 
p. 327 

Shortage, question of as presented, § 162, p. 320, 
n. 63 

Signature, § 165, p. 325 

Similitude clause, reference to as essential, § 165, 
p. 330 

Specification of entry or entries to which apply¬ 
ing, § 165, p. 327 
Specificness, § 165, p. 328 
Stamped signature, suflficiency, § 165, p. 326 
Statement of subject matter, necessity, § 165, p. 
326 

Statutory provisions, § 161 

Persons entitled to make, § 163 
Subject matter, § 162, p, 318 
Stipulations in proceeding, § 181, p. 330 
Subject matter, § 162, pp. 318-321 

Statement of as essential, § 165, p. 326 
Substitution of copy for lost protest, § 172 
Sunday, exclusion of in computing time for mak¬ 
ing and filing, § 164. p. 325 
Time of making and filing, § 164, pp. 322-325 
Transmission of papers to reviewing body, § 171 
Voluntary entity as barring right of, § 163 
Waiver, 

Limitations as to, § 164, p. 323 
Signature to, § 165, p. 326, n. 30 
Statutory requirements for, § 231 
Watchman, delivery to as sufficient, § 161 
Writing, necessity of, § 165, p. 325 
Public policy, alcoholic liquors, importation as 
against, § 30, p. 168 

Public stores, importation of goods in as affected by 
change in tariff, § 16 
Publications, 

Exemption, § 57 
Regulations, § 78, p. 237 
Puerto Rico, 

Exports within law of, § 3, n. 13 
Foreign country, status as, § 3, n. 11 
Power to lay tax on goods arriving from ports of 
United States, § 20 
Pulp, classification, § 44 
Pulp wood, exemptions, § 71 
Pulpits, exemption, § 73 

Purchase money claim, forfeiture of vehicle subject 
to, § 259 

Pure food laws, detention for purposes of, liability 
for expense of storage, § 215 
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Purity, tea, standard of as condition to importation, 
§ 30, p. 169 

Pyrometers, classification, § 34, p. 182, n. 82 
Quantity, 

Ascertainment of, § 124, pp. 289-293 
Deficiencies in, allowance for, § 134 
Presumption as to correctness of ascertainment, 
§ 124, p. 292 

Quarantine, forfeiture of potatoes brought into coun¬ 
try in violation of quarantine, § 257, p. 414, n. 30 
Quills, exemption, § 73 
Quinine sulphate, exemption, § 58 
Quorum, tariff commission, § 30, p. 171; § 76 
Rafiaa, classification, § 35 
Rags, 

Classification, § 40 

Wool material, § 42, p. 198 
Exemption, § 73 

Railway ears, exemption when engaged in interna¬ 
tional transportation, § 68 
Raisins, classification, § 38, p. 191 
Rates, 

See, also. Tariff, generally, post 
Administrative practice with reference to classi¬ 
fication as controlling, § 147 
Advisory classification for purpose of determin¬ 
ing, § 148 

Agricultural products and provisions, § 38, pp. 
188-192 

Beverages, § 39 
Books, § 44 

Chemicals, § 32, pp. 172-176 
Classification, determination by, § 147 
Collector, classification for purpose of, §§ 148, 149 
Competing para,graphs in respect to classification 
of articles, § 23 

Condition of goods as imported as determining, 

§ 138 

Confusion of goods subject to different classifica¬ 
tion, § 25 

Cost of production, equalization by changes in, § 
13, p. 148 

Cotton manufactures, § 40 
Determination of, §§ 147-150 
Collector, § 149 

Earthenware, § 33, pp. 176-179 
Earths, § 33, pp. 176-179 

Entry, binding effect of rate at which entry is 
made, § 106 

Enumerated articles, §§ 32-46, pp. 172-214 
Final appraised value as determining, § 147 
Flax, § 41 

Free goods indiscriminately mixed with dutiable 
goods, § 25 

Glassware, § S3, pp. 176-179 
Governing law as to, § 147 
Hemp and manufactures thereof, § 41 
Highest rate in case of two or more rates ap¬ 
plicable, § 150 

Intermingling of goods subject to different classi¬ 
fications, § 25 

Jute and manuf^-ctures thereof, § 41 
Maintenance of existing rates, legal right to, § 
13, p. 147 

Metals and manufactures of, § 34, pp. 179-186 
Mingling of goods subject to different rates of 
duty, § 25 

Mixed materials, § 52 
Oils, § 32, pp. 172-176 


Rates—Continued, 

Paints, § 32, pp. 172-176 
Paper, § 44 
Protest, § 162, p. 318 
Pulp, § 44 

Report by appraiser as basis of, § 148 
Separate rates applicable, highest rate imposed 
in case of, § 150 
Silk and silk goods, § 43 
Spirits, § 39 

Statutory provisions, changes in rates, § 13 p 
147 

Sugar and manufactures thereof, § 36 

Sundries, § 45, pp. 202-212 

Synthetic textiles, § 43 

Tobacco and manufactures thereof, § 37 

Treaties, promises in, § 17 

Two or more rates applicable, determination of 
§ 150 

Value, rate of duty determinable by, § 138 
Wines, § 39 

Wood and manufactures thereof, § 35 
Wool and manufactures thereof, § 42, pp. 196- 
200 

Ratification, § 5 

Searches and seizures, § 254, p. 404 
Rattan, 

Classification, § 35 
Exemptions, § 71 
Raw articles, classification, § 48 
Rayon, classification, § 43 

Cotton containing rayon, § 40 
Reappraisement, § 120 

Appeals to, § 178, p. 336 

Additional evidence, § 181, p. 360 

Affidavits, § 181, p. 349 

Amendment, § 181, p. 354 

Assignment to single justice, § 181, p. 347 

Burden of proof, § 181, p. 348 

Conclusiveness of decision, § 181, pp. 350, 353 

Cross-examination, § 181, p. 347 

Depositions, § 181, p. 349 

Dismissal, § 181, p. 350 

Disposition, § 181, p. 354 

Duress entry involved, § 181, p. 347 

Evidence, § 181, pp. 349, 351 

Finality of decision, § 181, p. 350 

Findings, § 181, p. 350 

Inquisitorial procedure, § 179 

Issues, § 181, p. 352 

Judgment, § 181, p. 353 

Jury questions, § 180 

Law questions, § 180 

Presumptions as to correctness of value 
found by local appraisers, § 181, p. 348 
Procedure, § 181, p. 346 
Questions involved, § 181, p. 347 
Reports as admissible, § 181, p. 349 
Samples, § 181, p. 352 

Required to be present before reviewing 
body, § 181, p. 348 
Single justice, § 181, p. 347 
Trial de novo, § 181, p. 347 
Unifomity of procedure, § 181, p. 346 
United States Customs Court, § 181, p. 351 
Written decisions, § 181, p. 353 
Court of Customs and Patent Appeals, 

Jurisdiction of appeal on question of law re¬ 
lating to, § 184 
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Reapprai sement—Continiied, 

Court of Customs and Patent Appeals—Con¬ 
tinued, 

Presumptions as to, § 192, p. 363 
Remand of proceeding for rehearing, § 196 
Review of questions relating to, § 183 

Limitation to questions of law, § 194, p. 
366 

Disposition of appeals to, § 181, p. 354 
Duress entry, necessity for appeal to, § 109, p. 2G2 
Inquisitorial procedure, § 179 
Invalidity, original appraisement as standing for 
purpose of assessing duties, § 123 
Liquidation on basis of after decision on appeal 
has become final, § 137 

Presumptions as to, Court of Customs Appeals, § 
192, p. 363 

Remand of proceeding for rehearing on merits, 
Court of Customs and Patent Appeals, § 196 
Remission of additional duties for undervalua¬ 
tion as dependent on appeal to, § 146, p. 307 
Review of, § 178, p. 337 

Single judge sitting in, appeal from decision of, 
§ 183 

United States Customs Court, jurisdiction of ap¬ 
peal to, § 178, p. 336 
Reciprocal commercial agreements, 

Imposition of duties by, § 18 
Scope of, § 18 

Reciprocal trade agreement act, protest of rates in 
view of provisions of, § 162, p, 321 
Reciprocal treaties, construction of, § 17 
Reciprocity, 

Articles within scope of reciprocity provisions, § 
74 

Retaliatory duties to induce, § 10 
Recording devices, classification, § 34, p. 184 
Records, 

Court of Customs and Patent Appeals, appeal to, 
§ 189 

Reappraisement, § 178, p. 336, n. 55 
United States Customs Court, § 178, p. 336 
Recovery of duties paid, §§ 228-244, pp. 388-392 
See, also, Refunds, post 
Amount of recovery, §§ 240, 241 
Appeal and error, § 243 
Assignee as entitled to sue, § 234 
Collector, liability in respect of, § 235 
Conditions precedent, §§ 230, 231 
Costs in actions for, § 244 

Court of Claims, special statutory provisions, § 
229 

Defenses in action for, § 233 
Erroneous collection, § 229 
Evidence in actions for, § 239 
Fact questions in actions for, § 242 
Interest as recoverable, § 241 
Judgment, actions for, § 242 
Jurisdiction of actions for, § 236 ' 

Law questions in actions for, § 242 
Limitation of actions for, § 237 
Mistake authorizing, § 228 
Persons entitled to sue, § 234 
Persons liable, § 235 
Pleading in actions for, § 238 
Presumptions in actions for, § 239 
Protest, effect of, § 231 
Purchaser as entitled to sue, § 234 
Review in actions for, § 243 


Recovery of duties paid—Continued, 

Statutory provisions, § 229 

Compliance with as condition precedent, § 
230 

Time to sue, § 237 
Trial of actions for, § 242 
Venue of actions for, § 236 
Redelivery bonds, 

Breach of, § 203 

Consignee, authority to give, § 200 
Delivery of goods to importer on, §§ 199-203 
Demand as condition precedent to liability on, § 
203 

Departure from statutory requirements, § 202 
Effect of, § 201 

Enforcement of liability on, § 203 
Executors, authority to give, § 200 
Extinguishment of debt due government, opera¬ 
tion as, § 201 

Food and drugs, delivery on, § 199 
Liability on, § 203 
Penalty on, enforcement, § 203 
Persons authorized to give, § 200 
Statutory provisions, § 199 
Departure from, § 202 

Transfer of custody of goods on execution of, § 
201 

Redemption, bonded warehouses, abandoned merchan¬ 
dise, § 209 
Reeds, 

Classification, § 35 
Exemption, § 71 
Re-exportation, 

Bonded warehouses, withdrawal from bond for 
purpose of, § 213 

Goods in transit to United States for as dutiable, 

§ 5 

Refined sugar, classification, § 36 

Refining, metals imported for, exemption, § 65 

Refunds, § 226 

See, also, Recovery of duties paid, ante 
Voluntary refund as precluding maintenance of 
suit to recover remaining excess, § 233 
Regulations, 

Abrogation, § 78, p. 238 

Amendment of declaration upon entry, complL 
ance with, § 105 
Appraisement, 

Opening and examining packages, § 121, p. 
285 

Procedure, § 109, p. 263 

Assistant secretary of treasury, validity of, § 79 
Claim for shortage, compliance with, § 126 
Continuance of operation, § 78, p. 238 
Court of Customs and Patent Appeals, review of 
construction of rules, § 183, n. 60 
Criminal prosecutions based on, § 246 
Department definition distinguished, § 78, p. 236 
Directory regulations, effect of, § 78, p. 237 
Drawbacks, effect of, § 227, p. 386 
Entry, compliance with, § 99 
Exemptions, importation subject to, § 62 
Fair value, definition of, § 109, p. 265, n. 77 
Force and effect, § 78, p. 237 
Free entry of merchandise as requiring compli¬ 
ance with, § 95 

Instructions distinguished, § 78, p. 235 
Liquidation, notice of, § 151 


1353 



INDMX TO CUSTOMS DUTIES* 


Regulations—Continued, 

Losses of imported liquors, determination of, § 
127 

Outages of imported liquoi-s, determination of, § 
127 

Perishable articles, allowance for decay of, § 128 
Permit to land, compliance with requirements as 
to, § 107 ' 

Polariscope test of sugar, validity of, § 36 
Presumptions arising from compliance with, § 75, 
p. 231 

Promulgation of rules and regulations, § 78, p. 
235 

Protest questioning, § 162, p. 321 
Publication, § 78, p. 237 
Keasonableness, § 78, p. 236 
Refunds, compliance with, § 226 
Re-importation of exported goods, exemption as 
dependent on compliance with, § 60 
Repeal or modification, § 78, p. 238 
Review of decision on protest as to validity of, § 
178, p. 335 

Secretary of Treasury, § 78, pp. 235-238 
Uniformity, § 78, p. 237 
Validity of, § 78, p. 236 
Waiver by customs officers, § 78, p. 237 
Hegulus of copper, exemption, § 64 
Rehearing, 

Court of Customs and Patent Appeals, § 197 
Premature appeal when taking during pend¬ 
ency of, § 187 

Record required for review of error in deny¬ 
ing petition, § 189 

Review of order granting or rejecting ap¬ 
plication, § 183 

Protest proceedings, § ISl, p. 340 
Remission of additional duties for undervalua¬ 
tion, petition for, § 146, p. 310 
Re-importation, exemption of exported goods re-im¬ 
ported, § 60 

Re-imported goods, enti-y, declaration on, § 104 
Relative specificity, classification according to rule 
of, § ^3 

Release, forfeitures, § 263 

Religious devotion, classification of articles of, § 45, 

p. 212 

Religious purposes, exemption of articles imported 
for, § 62 

Reliquldatioiv §§ 153-160, pp. 314-317 

Abandonment of prior liquidation by, § 153 
Action against importer for increased duties 
found dne on, parties to, § 223 
Board of general appraisers, order of, § 157 
Clerical error, protest as to refusal to reliquidate 
for, § 162, p. 320 

Collector, authority to make, § 153 
Court of Customs and Patent Appeals, ordering 
on appeal, § 196, n. 16 
Discretion as to, § 153 
Effect of fraud or protest, § 154 
Examination of importer as witness, § 159 
Fraud, necessity of, § 154 
Illegal reliqnidation, remedies, § 160 
Legal requirements as to, § 153 
Limitations as to, filing of protest as suspending 
running of, § 154 
Nature of, § 153 

Proclaimed value, reliquidation at other than, § 
155 


Reliqnidation—Continued, 

Protests, ante 

Remedies, illegal reliquidation, § 160 
Restilctions, § 154 
Secretary of Treasury, 

Direction of, § 155 
Order of, § 158 
Protest against, § 162, p. 320 
Shortage allowed for, § 153, n. 83 
Suspension of authority, § 153 
United States Customs Court, order of, § 157 
Waiver of restilctions, § 154 . 

Witnesses, examination of importer as witness, 
§ 159 

Remand, Court of Customs and Patent Appeals, § 196 
Remedies, 

Enforcement of payment, § 223 
Illegal reliquidation, § 160 
Remission, 

Duties, § 226 

Additional duty for undervaluation, § 146, 
pp. 306-310 
Forfeitures, § 263 
Repair, 

Exemption of articles exported for on return 
thereof, § 61 

Vessels, duty in respect of, § 31 
Repeals, statutory provisions, § 14 , 

Replace invoice, entry, § 100, n. 72 
Replicas, paintings, classification, § 45, p. 209 
Reply, forfeiture proceedings, § 260, p. 423 
Reports, 

Appraisement, § 100, p. 261 
Appraiser, I’ates as based on, § 148 
Arrival of vessel, § 90 
Liquidation based on, § 151 

Quantity of merchandise, appraising officer, § 
124, p. 280 

Reappraisement, admissibility in appeal to, § 181, 
p. 349 

Reproductions of paintings, classification, § 45, p. 209 
Resins, exemption, § 58 

Resistance to officers, criminal offense, § 250 
Res judicata, 

Additional duties for undervaluation, § 140, p, 
302, n. 91 

Court of Customs and Patent Appeals, rules ap¬ 
plicable, § 182 

Forfeiture proceedings, § 260, p. 428 
Retaliatory duties, statutory provisions relating to, 
§ 10 

Retroactive operation, statutory provisions imposing 
duties, § 12 
Return, 

Appraisement, modification of, § 123 
Appraising officer, § 109, p. 261 
Court of Customs and Patent Appeals, appeal 
from lower court, § 189 

Returning American residents, exemption, § 66 
Revenue cutters, searches and seizures by without 
warrant, § 254, p. 401 
Review, §§ 176-108, pp. 333-371 

Appeal to Secretary of Treasury, § 177 
Appraisement, § 183 

Discretion pf appraiser, § 123 
Duress entries, § 100, p. 262 
Court of Customs and Patent Appeals, ante 
Criminal prosecutions, § 253„ p. 400 
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Review—Continued, 

Customhouse brokers, findings in respect to revo¬ 
cation or suspension of license, § 80 
Forfeiture proceedings, § 260, p. 420 
Liquidation, reliquidation in accordance with de¬ 
cision sustaining protest, § lo3 
Loss or destruction of goods after importation, 
decision of Secretary of Treasury as to lia¬ 
bility for duty, § 134 
Nature of proceedings, § 176 
Protest, § 161 

Ponvarding entry and accompanying papers 
to reviewing body, § 171 
United States Customs Court as authorized 
to review determination of, § 178, p. 334 
Protest proceedings, § 181, pp. 330-353 
Reappraisement, § 178, p. 337; § 183 

Liquidation on basis of on final decision on 
appeal, § 137 

United States Customs Court, § 181, p. 351 
Recovery of duties paid, actions for, § 243 
Regulations, § 78, p. 237, n. 29 
Statutory provisions, § 176 

United States Customs Court, § 178, p. 333 
Tariff Commission, findings of, § 76 
United States Customs Court, §§ 178-181, pp. 333- 
355 

Revocation, license of customhouse brokers, § 89 
Revolvers, classification, § 34, p. 180, n. 56 
Rewards, 

Information respecting customs violations, § 266 
Officials, penalty for receipt of unlawful reward, 
§ 255, p. 406 

Ribbons, classification, silk ribbons, § 43 
Rice, classification, § 38, p. 191 
Rods, classification, § 34, p. 182 
Glass rods, § 33, p. 178 

Roe, classifilcation as to preserved roe of fish, § 38, p. 
192 

Rosaries, classification, § 45, p. 212 

Imitation precious stones used in, § 45, p. 206 
Rotary fans, classification, § 34, p. 186, n..ll 
Rufflings, classification, cotton material, § 40 
Rugs, classification, wool, § 42, p. 197 
Rules. Regulations, ante 
Rye flour, exemption, § 54 
Saddlery, exemption, § 73 
Safety razors, classification, § 34, p. 182 
Blades, classification, § 34, p. 182 
Devices for sharpening blades, classification, § 34, 
p. 181, n, 64 
Sago, exemption, § 54 
Salaries. Compensation, ante 

Salt, allowance for in determining quantity in bulk 
importation of salted fish, § 125 
Salts of cinchona, classification, § 32, p. 176 
Salvage, 

Goods while in customs, recovery based on duty 
to refund duties had goods not been salved, 
§ 134, n. 57 

Wrecks, measurement for tariff purposes as in¬ 
cluding, § 124, p. 292, n. 79 

Samples, 

Appraisement, 

Authentication, § 121, p. 287 
Submission to appraiser at another port for 
purpose of determinihg value, § 121, p. 
284 


Samples—Continued, 

Dismissal of appeal to Court of Customs and 
Patent Appeals for failure to Inspect, § 196, 
n. 1 

Handkei’chiefs within tariff law, § 41, n. 67 
Imi)orted merchandise, consideration as evidence 
on question of classification, § 75, p. 230 
Protest pro<*eedings, § ISl, p. 340 
Reappraisement, appeals to, § ISl, p. 352 

Presence at appeal as essential, § 181, p. 34S 
Sand, exemption, § 59 
Sauces, classification, § 38, p. 190 
Sausage casing, exemption, § 54 
Sausages, exemption, § 54 

Scale, allowance for in bulk importation of salted 
fish, § 125 

Scalloped articles, classification, § 45, p. 204 
Schedule, specific designation of sundries as prevail¬ 
ing over general description in other schedules, 
§ 45, p. 202 

Science, importations in interest of, exemption, § 62 
Scientific instruments, classification, § 34, p. 182 
Glass articles, § 33, p. 179 

Scientific research, exemption of books relating to, § 
57 

Scientific terms, tariff terms as construed according 
to, § 19 

Scissors, classification, § 34, p. 182 
Scrap iron. 

Classification, § 34, p. 182 
Exemption, § 64 

Scrap tobacco, classification, § 37 
Screenings, classification, § 38, p. 191 
Sculpture, classification, § 45, p. 209 
Sea grass, classification, § 45, p. 210 
Sea stores, exemption when retained on vessel, § 63 
Search warrants, affidavits of circumstances justify¬ 
ing issuance of, § 254, p. 402 
Searches and seizures, § 254, pp. 40Cb-404 

Abandonment of seizure, § 254, p. 404, n. 27 
Admissibility of evidence obtained by justifiable 
seizure of foreign vessel, forfeiture proceed¬ 
ings, § 260, p. 425 
Adoption of, 

Irregular seizure, § 254, p. 404 
Unauthorized seizure, jurisdiction for pur¬ 
pose of forfeiture, § 260, p. 419 
Bond for custody of vessels or goods seized, § 264 
Clearance papers, search of vessel without, § 254, 
p. 401, n. 95 

Coast Guard, § 254, p. 400 

Custody and disposition of proi)erty seized, § 264 
Delay in proceeding to reclaim proceeds of goods 
seized and sold, § 254, p. 404 
Disposition of proceeds of property seized 
through mistake of fact, § 265 
Entry prevented by seizure of goods, effect of, § 
106 . . • 

Escape, attempt at resulting in seizure more than 
12 miles from shore, § 254, p. 403 
High seas, § 254, p. 400 

Manifest, absence of as warranting, § 254, p. 403 
Nighttime, unlading merchandise in as ground, § 
254, p. 403 

Open and visible as essential, § 254, p. 402 
Papers bearing on importation, § 254, p. 404 
Pleasure vessels, § 254, p. 401, n. 93 
Probable cause as essential, § 254, p. 400 
Ratification, § 254, p. 404 
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Searches and seizures—Continued, 

Sunday, unlading merchandise on as ground for, 
§ 254, p. 403 

Territorial waters, § 254, p. 401 
Treaties, effect of, § 254, p. 403 
Yehicles, § 254, p. 403 
Warrant as essential, § 254, p. 400 
Seaweeds, 

Classification, § 45, p. 211 
Exemption, § 73 
Secretary of Treasury, 

Alteration of system of assessments established 
by Congress, § 77 

Anti-dumping law, finding in respect to violation 
of, § 109, p. 265 
Appeal to, § 177 

Appointment and removal of subordinates, § 77 
Assistant secretaries, § 79 

Bounty or grant on exportation by foreign coun¬ 
try, initiative as to countervailing duty, § 9 
Collection, superintendence of, § 77 
Collector acting under instructions of, liability in 
case of, § 82, p. 242 

Conclusiveness of rulings or decisions, § 77 
Court of Customs and Patent Appeals, appeal 
from adverse decisions, § 188 
Deputy collectors, appointment, § 80 
Discretion, remission of forfeiture of penalty, § 
263 

Discretionary po'wers, § 77 
Effect of rulings or decisions, § 77 
Examiners of merchandise, appointment of, § 88 
Federal district court, jurisdiction to review va¬ 
lidity of regulations of, § 184 
Forfeitures, remission of, § 263 
Inspectors, power to appoint, § 88 
Instructions to collectors, § 78, p, 235 
Laborers, power to appoint, § 88 
License of customer of brokers, revocation or 
suspension of, § 89 

Loss or' destruction of goods after importation, 
review of decision respecting duty on, § 134 
Modification or reversal of ruling, § 77 
Oral or written decision, § 77 
Penalties, remission or release of, § 263 
Polariscope test, validity of regulation requiring, 
§ 36 

Presumptions respecting acts of, Court of Cus¬ 
toms and Patent Appeals, § 192, p. 365 
Protest questioning regulations, § 162, p, 321 
Eefunds, arbitrary refusal of, § 226 
Regulations, § 78, pp. 235-238 

Criminal offenses based on, § 246 
Protest questioning, § 162, p. 321 
Reliquidation, 

Direction of, § 155 
* Order of, § 158 

Protest against, § 162, p. 320 
Removal of subordinates, power in respect of, § 
88 

Review of action of, Court of Customs and Pat¬ 
ent Appeals, § 183, n. 60 

Subordinates, appointment and removal of, §§ 77, 
88 

Supervisory powers, § 77 
Suspension of subordinates, power as to, § 88 
Tariff laws, supervision of enforcement, § 77 
Valuation of foreign money for appraisement 
purposes, conclusiveness, § 118 


Security, lien as affected by giving of, § 225 
Seeds, 

Classification, § 38, p. 189 
Exemption, § 54 

Segmental grindstones, classification, § 34, p. 181, n. 
64 

Seismographs, classification, § 34, p. 182, n. 82 
Seizures. Searches and seizures, ante 
Self-incrimination, entry, declarations on, § 104 
Semi-precious stones, classification, § 45, p. 205 
Semolina, exemptions, reciprocity provisions, § 74 
Serums, exemption, § 58 

Service, Court of Customs and Patent Appeals, copy 
of assignment of error, § 190 
Sesame oil, exemption, § 58, n. 53 
Settlement, conclusiveness of, § 224 
Sewing machines, 

Classification of parts of, § 34, p. 181, n. 64 
Exemption, § 64 

Shawls, classification, wool material, § 42, p. 198, n. 6 

Shears, classification, § 34, p. 182 

Sheep, 

Classification, § 38, p. 191 
Hair of, exemption, § 72 
Sheep dip, exemption, § 58 
Sheet glass, classification, § 33, p. 178 
Shells, 

Classification, § 45, p. 212 
Exemption, §§ 58, 73 
Shingles, exemption, § 71 

Shipment, charges for as subject to duty, § 122 
Ships. Vessels, post 

Ship’s stores, exemption when retained on vessel, § 
63 

Shoe, 

Buckles, classification of ornamented shoe 
. buckles, § 34, p. 180, n. 44 
Leather, exemption, § 73 
Machinery, exemption, § 64 

Shoe-treeing devices, classification, § 34, p. 181, n. 
64 

Shortage, 

Allowance for, 

Assessment of duty, § 126 
Decay of fruit or other perishable articles, § 
128 

Reliquidation, § 153, n. 83 
, Protest, question of shortage as presented, § 162, 
p. 320, n. 63 

Shotgun barrels, exemption, § 64 

Shovels, classification, § 34, p. 183 

Shredded coconut meat, classification, § 38, p. 189 

Shrines, exemption, § 73 

Side arms, classification, § 34, p. 184 

Signature, protest, § 165, p. 325 

Silk, 

Classification, § 43 

Cotton containing silk, § 40 
Exemption, § 70 

Silver sweepings, exemption, § 64 
Similitude, enumerated articles, classification in case 
of, § 51 

Similitude clause, protest, reference to, § 165, p. 330 
Sirup, classification, § 36 

Skid chains, classification of automobile skid chains, 
§ 34, p. 180, n. 4'9 
Skins, 

Glassification, § 45, p. 210 
Exemptions, § 73 
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Sliver, cotton sliver, classification, § 40 
Slot machines, classification, § 34, p. 181, n. 64 
Smelting, metals imported for, exemption, § 65 
Smoked fish, classification, § 38, p. 19^ 

Smokers’ articles, classification, § 45, p. 212 
Smuggling, 

Boarding vessel to prevent, § 254, p. 401 
Burden of proof as to, forfeiture proceeding, § 260, 
p. 425 

Criminal offense in respect of, § 248, p, 394 
Defense of in action to enforce payment, § 224 
Defined, § 248, p. 396 
Forfeiture for, 

Parties to proceeding, § 260, p. 421 
Smuggled goods forfeited, § 257, p. 413 
Indictment for, § 253, p. 397 
Jurisdiction of airplanes engaged in, § 260, p. 419, 
n. 69 

Jury questions in prosecution for, § 253, p. 400 
Lien of carrier on goods seized as smuggled 
goods, § 265 

Officers engaged in investigating as required to 
enforce all federal laws within observation, 
§ 76 

Pardon as defense to subsequent action for, § 255, 
p. 409 

Parties to forfeiture proceeding, § 260, p. 421 
Presumptions as to, actions to enforce forfeiture, 
§ 260, p. 423 

Sufficiency of evidence as to, forfeiture proceed¬ 
ings, § 260, p. 426 

Snap fasteners, classification, § 34, p. 183 
Soap, classification, § 32, p. 176 
Sodium, classification, § 32, p. 176 
Solids, similitude to liquids as respects tariff, § 51 
Sorting, bonded warehouses, withdrawal from bond 
for purpose of, § 213 
Soya beans, exemption, § 54 
Spades, classification, § 34, p. 183 
Spangles, classification, articles wholly or in chief 
value of, § 45, p. 207 

Special deputies, collectors, powers and duties of, § 
80, n. 68 

Special regulations, application to one or any num¬ 
ber of ports, § 78, p. 237 
Specificness, protest, § 165, p. 328 
Spices, classification, § 38, p. 191 
Spirits, classification, § 39 

Spun yarn, classification, rayon and cotton, § 43 
Spunk, exemption, § 71 
Stamped paper, classification, § 44 
Standards of strength, coal-tar products, determina¬ 
tion for tariff purposes, § 32, p. 174, n. 70 
Starch, classification, § 38, p. 191 
Stare decisis, Court of Customs and Patent Appeals, 
rule applicable, § 182 
Statuary, classification, § 45, p. 209 
Statutory charges, §f 216-218 

Statutory proceedings, i-eappraisement, inquisitorial 
procedure, § 179 
Statutory provisions, 

Abandonment of damaged goods, allowance for, § 
131 

Additional duties for undervaluation, § 140, p. 303 
Amendment, § 14 

Analogous acts, construction of, § 29 
Appraisement, opening packages for purpose of, § 
121, p. 285 


Statutory provisions—Continued, 

Bonded warehouses, 

Deposit of goods in, ^ 208 
Establishment in compliance with, § 207 
Withdrawal from bond, § 213 
Changes in rates, § 13, p. 147 
Classification, changes in, § 13, p. 147 
Construction, ante 
Countervailing duties, § 9 
Court of Customs and Patent Appeals, 

Jurisdiction, § 184 
Mode of review, § 185 
Time for review, § 187 

Criminal offenses, officials as subject to, § 247 
Discriminating duties, § 11 
Drawbacks, § 227, p. 385 

Ejusdem generis, construction in accordance with 
rule of, § 28 
Entry, 

Kinds of, § 93 
Requisites, § 99 
Pees of customs officers, § 214 
Forfeitures, 

Authorization of, § 256 
Recovery of value of goods, § 262 
Goods in course of importation or in custody of 
government as affected by change in rates 
in, § 16 

Implied repeal, § 14 
Imposition of duties, §§ 7-12 
Nature of, § 8 

Invoice accompanying entry, compliance with, § 
100 

Legislative adoption of executive or judicial con¬ 
struction of prior similar acts, § 29 
Liquidation, § 152 

Noscitur a sociis, construction under rule of, § 
28 

Penalties, § 255, p. 405 

Permit to land, compliance with, § 107 

Protest, § 161 

Persons entitled to make, § 163 
Subject matter, § 162, p. 318 
Writing as essential, § 165, p. 325 
Rates, changes in, § 13, p. 147 
Reappraisement, appeals to, § 178, p. 336 
Reciprocity, § 74 
Recovery of duties paid, § 229 

Compliance with as condition precedent, § 
230 

Redelivery bonds, § 199 
Departure from, § 202 
Refunds, § 226 
Regulations, 

Duty of issuing, § 78, p. 235 
Limitations in respect of, § 78, p. 236 
Re-importation of exported goods, exemption, § 
60 

Reliquidation, Secretary of Treasury, § 158 
Repeal, § 14 . 

Retaliatory duties,' § 10 
Retroactive operation, § 12 
Review, § 176 

United States Customs Court, § 178, p. 333 
Rewards, information respecting violation of cus¬ 
toms laws, § 266 

Secretary of Treasury, administration of, § 77 
Time of taking effect, § 15 
Validity, § 6 
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Statutory provisions—Continued, 

Vindicatory provisions, construction of, § 245 
Violation of customs laws, § 245 
Staves, exemption, § 71 
Stearin, classification, § 3S, p. 191 
Steam engines, classification, § 34, p. 183 
Turbine engines, § 34, p. 181, n. 64 
Steel, classification^ § 34, p. 183 
Steel key rings, classification, § 45, p. 206 
Stems, classification, artificial or ornamental stems, 
§ 45, p. 203 

Sterilizing apparatus, classification of metal appara¬ 
tus, § 34, p. 181, n. 64 
^ipulations. 

Court of Customs and Patent Appeals, part of 
record on appeal, § 194, p. 368 
Protest proceedings, § 181, p. 339 
Stock-treating parts, classification, § 34, p. 183 
Storage, expense of, liability for, § 215 
Stores, vessels, duty in respect of stores retained on 
board, § 31 
Straw, 

Braids, exemption, § 73 
Hats, classification, § 45, p. 211, n. 4 
Manufactures, classification, § 45, p. 210 
Stress of weather, report of arrival of vessel on ac¬ 
count of, § 90 

Structural steel, classification, § 34, p. 183, n. 88 
Strung beads, classification, § 45, p. 205 
Sugar, classification, § 36 

Sugar manufacturing machinery, exemption, § 64 
Suitable, defined, § 27 
Sulamite, classification, § 34, p. 186, n. 11 
Sulphur, 

Classification, § 32, p. 176 
Exemption, § 58 

Summary pi'ocedure, appraisement, § 109, p. 263 
Summary proceedings, enforcement of, 

Forfeitures, § 261 
Payment, § 223 

Summons, forfeitures, setting aside, § 262 
Sunday, 

Inspection service withdrawn on, validity of in¬ 
struction, § 78, p. 236, n. 13 
Protest, exclusion of in computation of time for 
making and filing, § 164, p. 325 
Search and seizure of vessel unlading merchan¬ 
dise on, § 254, p. 403 

Unloading vessel on, validity of act requiring ex¬ 
tra compensation of customs employees, § 6 
Sundries, classification, § 45, pp. 202-212 
Supplies, vessels, duty on supplies on board, § 31 
Surgical instruments, classification, | 34, p. 183 
Surveyors, 

Abolition of office and transfer of duties, § 83 
Baggage entries, examination of, § 94 
Sweepings, tobacco, cla.ssification, § 37 
Sweetened chocolate, classification, § 36, n. 30 
Sweetmeats, classification, § 38, p. 189 
Swords, classification, § 34, p. 183 
Synthetic coal-tar products, classification, § 32, p. 174, 
n. 70 

Synthetic textiles, classification, § 43 
Cotton containing, § 40 
Table damask, classification, §§ 40, 41 
Table ware, classification, • 

Glass articles, § 33, p. 179 
Metal, § 34, p. 184 


Tablets, classification of chemicals imported in, § 32, 
p. 173 

Tagua nuts, exemption, § 54 

Tallying register, classification, § 34, p. 181, n. 64 

Tamarinds, exemption, § 73 

Tankage, exemption, § 73 

Tanning extracts, classification, § 32, p. 175 

Tapestry, classification, wool material, § 42, p. 198 

Tapioca, exemption, § 73 

Tar distillate, classification, § 32, p. 174, n. 70' 

Tare, allowance for in determining weight of import¬ 
ed articles, § 125 
Tariff, 

See, also, Rates, generally, ante 
Amendment of statutes relating to, § 14 
Changes in, §§ 13-16, pp. 147-152 

Effect on goods in course of importation or 
in custody of government, § IG 
Customs duties as tariff assessed on merchandise 
imported from or exported to foreign coun- 
tiy, § 1 

Repeal of statutes relating to, § 14 
Tariff Commission, 

Administrative board, status as, § 76 
Cost of production, authority to investigate dif¬ 
ferences in for appraisement purposes, § 114 
Findings, § 76 

Binding effect, § 30, p. 170 
Investigation, 

Condition precedent to presidential procla¬ 
mation respecting rates or classifica¬ 
tions, § 13, p. 147 

Review by Court of Customs and Patent Ap¬ 
peals, § 194, p. 368 

Majority as constituting quorum, § SO, p. 171 
Patents, authority to pass on validity of, § 30, n. 
50 

Powers of, § 76 

Presumptions, concurrence in findings, § 76 
Quorum, § 76 

Review of proceedings of, § 178, p. 335 

Court of Customs and Patent Appeals, § 183 
Tariff laws, 

Catch-all provisions, ante 
- Construction, ante 
Future application, § 23 

Secretary of Treasury, supervision of enforce¬ 
ment, § 77 

Taxes, customs duties as taxes on importation and 
exportation of commodities, § 1 

Tea, 

Containers, subject to duty, § 46 
Forfeiture when failing to conform to prescribed 
standards, § 257, p. 415 
Prohibition of importation, § 30, p. 169 
Sweepings, classification, § 32, p. 176 
Technical construction of tariff laws, § 19 
Temple blocks, classification, § 45, p. 212, n. 11 
Temporary character, importation, revenue laws as 
applicable to, § 4 
Tender, 

Consumption entry, equivalent to actual entry 
for purpose of fixing duties leviable, § 16 
Entry, effect of, § 106 
Tendons of animals, exemption, § 54 
Terne tin, classification, § 34, p. 184 
Territorial waters, searches and seizures in, § 254, p. 
401 
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Textbooks, 

Classification, § 44, n. 35 
Exemption, § 57 

Textiles, synthetic, classification, § 43 
Theatrical scenery, exemption when not imported for 
sale, § 61 

Theft, shortage due to, § 126 
Theory of customs laws, § 5 

Thickness, measurement for tarife purposes by, § 124, 
p. 292 

Third persons, forfeiture as affected by rights of, § 
259 

Thread, classification, 

Cotton thread, § 40 
Fabrics, § 45, p. 204 
Silk thread, § 43 
Tiles, classification, § 33, p. 177 
Timber, 

Classification, § 35 

Unmanufactured timber, exemption, § 71 
Time, 

Entry, §§ 98, 106 
Liquidation, § 151 

Protest, making and filing, § 164, pp. 322-325 
Review, Court of Customs and Patent Appeals, § 
187 

Tinsel wires, classification, § 34, p. 184 
Tissue paper, classification, § 44 

Titanium compounds and mixtures, classification, § 
32, p. 176 

Title, tariff laws, weight given in construction of, § 
19, n. 71 

Tobacco, classification, § 37 

Toilet articles, exemption, § 66 

Toilet preparations, classification, § 32, p. 176 

Tomato paste, classification, § 38, p. 191, n. 96 

Tomatoes, classification, § 38, p. 191 

Tools of trade, exemption, § 62 

Tow of flax, classification, § 41 

Toys, classification, § 45, p. 207 

Earthenware toys, § 33, p. 176, n. 99 
Track tools, classification, § 34, p. 184 
Trade, implements and tools of, exemption, § 62 
Trade custom, salt, scale, and dirt found in bulk im¬ 
portations of salted fish, allowance for, § 125 
Trade-marks, 

Forfeitures, 

Importing merchandise of foreign manufac¬ 
turer bearing trade-mark owned by citi¬ 
zen, § 257, p. 413 

Merchandise copying or simulating regis¬ 
tered trade-mark, § 257, p. 415 
Prohibition of importation of merchandise of for¬ 
eign manufacturer bearing trade-mark owned 
by citizen, § 30, p. 168 

Trade secrets, meaning of within statute regulating 
tariff commission, § 76 
Transit, goods in transit as dutiable, § 5 
Transportation, charges for as subject to duty, § 122 
Transshipment, 

Exportation for appraisement purposes as not 
resulting from, § 111 

Unlading within tariff laws as resulting from, § 
108, n. 25 

Travel expense, officials, § 76 

Treasury Department, uniform construction of cus¬ 
toms laws, effect, § 29 
Treaties, 

Construction of, § 17 


Treaties—Continued, 

Forfeitures, effect on, § 257, p. 411 
Imposition of duties, §§ 17, 18, pp. 153-156 
Reciprocal commercial agreements as, § 18 
Repeal of existing tariff duties by, § 14 
^^earches and seizures as affected by, § 254, p. 403 
Self-executing nature of treaties imposing duties, 
§ 17 

Trespass, action of trespass as lying for seizure for 
sup]>osed forfeiture, § 254, p. 464 
Trial de novo, Court of Customs and Patent Appeals, 
review in, § 191 
Trimmings, classification, § 41 
Cotton material, § 40 
Fabric, § 45, p. 204 
Hats, § 45, p. 212 
Silk, § 43 

Trophies, exemption, metal trophies, § 64 
Tubes, classification, 

. Glass tubes, § 33, p. 178 
Metal, § 34, p. 184 

Tubular tanks, classification, § 34, p. 180 
Tuekings, classification, § 45, p. 204 
Tungsten, classification, § 34, p. 184 
Turkish towels, classification, cotton material, § 40, n. 
49 

Tweezers, classification, § 34, p. 184 
Twelve-mile limit, searches and seizures of vessels 
within, § 254, p. 401 
Twine, classification, § 41 

Ultimate disposition, materiality as respects exporta¬ 
tion, I 3 
Umbrellas, 

Classification, § 35; § 45, p. 212 
Exemption, wood cut into suitable lengths for 
sticks for, § 71 

Unascertained duties, payment of, § 220 
Unblocked hats, classification, § 45, p. 211, n. 4 
Unclaimed merchandise, 

Bonded warehouses, disposition of, § 210 
Charges in connection with, § 218 
Unconscionable duties, construction of tariff laws 
producing to be avoided, § 19 
Undervaluation, 

Additional duties, ante 

Admissibility of evidence as to, forfeiture pro¬ 
ceedings, § 260, p. 425 

Entry, liquidation thereafter as affected by 
change in tariff, § 16 
Unfair competition, 

Prohibition of importation of articles resulting 
in, § 30, p. 170 

■Validity of act authorizing president to exclude 
articles concerned in, § 6 

Unfitness for importation, claim of as defense in ac¬ 
tion to recover duties paid, § 233 
Uniformity, § 6 

Appraisement, consultation with local appraising 
officers to secure, § 109, p. 261 
Classification of articles, § 25 
Reappraisement, appeals to, § 181, p. 346 
Regulations, § 78, p. 237 
Unit value, assessment governed by, § 139 
United States Customs Court, 

Compensation of members, § 85 
Continuance of, § 85 
Hearing in protest cases, § 181, p. 339 
Inquisitorial procedure in, § 179 
Powers and proceedings, § 86 
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United States Customs Court—Continued, 

Protest, 

Amendment permitted by, § 16'9 
Keview of determination of, § 178, p. 334 
Qualifications, § 85 
Keappraisemeiit, 

Assignment of appeal to, § 181, p. 351 
Jurisdiction of appeal to, § 178, p. 336 
Eeliquidation, order of, § 157 
Keview by, §§ 178-181, pp. 333-355 
Secretary of Treasury as having authority over, 
§ 77 

Vacancies, § 85 

Witnesses, power to compel attendance of, § 178, 
p. 334 

United States Supreme Court, certiorari, review of 
decision of Court of Customs and Patent Ap¬ 
peals, § 182 

United States value, appraisement in accordance 
with, § no, p. 267 

Universal mill plates, classification, § 34, p. 183, n. 88 
Unlading, permit, § 108 
Unmanufactured articles, classification, § 48 
Unmarked containers, additional duty on articles im¬ 
ported in, § 140, p, 304 
Unusual coverings, classification, § 46 
Unwrought metal, classification, § 34, p. 184 
Use, classification of articles by, § 27 
Vaccine viiais, exemption, § 58 
Valuation, 

Appraisement, ante 
Coverings, cost of included, § 46 
Criminal offenses in respect of, § 248, p. 393 
Declaration on entry, §§ 104, 105 
Entry, binding effect of value at which goods are 
entered, § 106 

Jewelry, classification as determined by, § 45, p. 
205 

Mixed materials, § 52 

Presumptions, correctness of value found by lo¬ 
cal appraiser, § 181, p. 348 
Rate of duty determinable by value, § 138 
Reliquidation at other than proclaimed value, § 
155 

Separation of constituent parts or elements of 
completed articles for, § 25 
Variance, forfeiture proceedings, § 260, p. 421 
Vegetable, 

Fiber, manufactures of, classification, § 41 
Oils, classification, § 32, p. 175, n. 84 
Substances, exemption, § 54 
Tallow, exemption, § 58 
Vegetables, classification, § 38, p. 191 

Artificial or ornamental vegetables, § 45, p. 203 
Vehicles, 

Forfeitures, § 258 
Custody of, § 264 

Third persons’ rights as affecting, § 259 
Searches and seizures of, § 254, p. 403 
Veils and veilings, classification, § 45, p. 204 
Silk, § 43 

Venetian blinds, ladder tape used in manufacture of, 
classification, § 40, n. 59 

Ventilators, metal parts, classification, § 34, p. 186, n. 
11 

Venue, recovery of duties paid, actions for, § 236 
yerification, 

Entry, § 99 

Invoice accompanying entry, § 101 


Verification—Continued, 

Petition, remission of additional duties for un¬ 
dervaluation, § 146, p. 306, n. 18 
Vertical steam engines, classification, § 34, p. 181, n. 
64 

Vessels, 

Criminal offenses by, § 249 

Duty on equipment, repair, etc., § 31 

Exemption, § 69 

Ship’s stores when retained on vessel, § 63 
Foreign account or trade, exemption of materials 
imported for, § 63 
Forfeiture of, § 258 
Custody, § 264 

Third persons’ rights as affecting, § 259 
Illegally detaining for nonpayment of duties, lia¬ 
bility of collector, § 82, p. 243 
Penalties, seizure and sale for recovery of, § 255, 
p. 408 

Ship’s stores, exemption when retained on vessel, 
§ 63 

Vested right, importation, § 6; § 30, p. 167 
Vials, classification, § 33, p. 177 
Violation of custo-ms laws, §§ 245-266, pp. 302-433 
Construction of statutory provisions, § 245 
Criminal offenses, generally, ante 
Purpose of liability created, § 245 
Reward for information concerning, § 266 
Vitrified ware, classification, § 33, p. 176, n. 1 
Voluntary, 

Entry, protest as barred by, § 163 
Importation, § 4 

Wadding, classification, cotton wadding, § 40; n. 59 

Wafers, exemption, § 54 

Waiver, 

Collector, authority as to, § 80 
Court of Customs and Patent Appeals, errors on 
review in, § 190 

Deputy collectors, power to waive requirements 
of law, § 80 
Protest, 

Limitations as to, § 164, p. 323 
Signature to, § 165, p. 326, n. 30 
Statutory requirements for, § 231 
Reappraisement, appeals to, § 178, p. 336 
Regulations, authority of customs officers, § 78, 
p. 237 

Reliquidation, restrictions as to, § 154 
Walking canes, exemptions, § 71 
Wantage, refund of duties collected in case of, § 226 
Warehouses, 

Bonded warehouses, ante 
Entry for, § .93 

Persons required to make, § 97 
Weight of goods at time of entry rather than 
withdrawal, duty levied on, § 124, p. 290 
Warrant, searches and seizures as requiring, § 254, p. 
400 

Washers, classification, § 34, p. 184 
Waste, 

Classification, 

Cotton waste, § 40 
Jute, § 41 
Silk, § 43 

Waste not specifically provided for, § 45, p. 
212 

Wool material, § 42, p. 198 
Exemption,. 

Cotton waste, § 73 
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Waste—Continued, 

Exemption—Continued, 

Metal waste, § 64 
Paper waste, § 73 
Silk waste, § 70 
Wool waste, § 72 

Watches and watch movements, classification, § 34, p. 
1S4 

Watchman, 

B.ulk cargoes, liability for charges in connection 
with, § 217 

Protest, delivery to as sufficient, § 161 
Waterproof cloth, classification, 

Cotton material, § 40 
Wool material, § 42, p. 198 
Wax, exemption, § 73 

Wax manufactures, classification, § 45, p. 212 
Wearing apparel. 

Classification, 

Cotton material, § 40 

Lace or imitation lace, § 45, p. 203 

Apparel made wholly or in part of lace 
or imitation thereof, § 41 
Silk, § 43 

Wool material, § 42, p. 198 
Entry of, § 94, n. 18 
Exemption, § 66 

Webbing, artificial silk, classification, § 43, n. 31 
Weigher, 

Fraud on part of, reliquidation in case of, § 154 
Functions of, § 124, p. 289, n. 49 
Weighing, fees, § 214 
Weight, 

Absorption of water or moisture increasing, al¬ 
lowance for, § 132 

Assessment in accordance with, § 124, p. 290 
Deficiencies in, allowance for, § 134 
Presumption as to correctness, § 124, p. 292 
Rate of duty depending on value according to, 
§ 138 

Tare and draft, allowance for in ascertainment, 
§ 125 

Tobacco, determination of, § 37 
Whale oil, classification, § 38, p. 192, n. 4 
Wharf, removal of goods from vessel to as unlading 
within tariff laws, § 108, n. 25 
Wharfage, expense of, liability for, § 215 
Wheat, 

Classification, § 38, p. 192 
Exemption, § 54 

Reciprocity provision, § 74 
Whetstones, exemption, § 59 
Whip gut, classification, § 45, p, 210. 

Whips, exemption, § 71 

White clover seed, classification, § 38, p. 192 


Wilton carpeting, classification, § 42, p. 197, n. 88 
Wines. Intoxicating liquors, generally, ante 
Wire, classification, § 34, p. 185 
Wire netting, classificati<m, § 34, p. 186, ii. 11 
Withdrawal for consumption, goods in bonded W'are- 
hoiises, change in tariff as affecting, § 16 
Witnesses, 

Reliqiiiclatioii, examination of importer as wit¬ 
ness, § 159 

United vStates Customs Court, power to compel 
attendance of, § 178, p. 334 

Wood, 

Classification, § 35 
Exemption, § 71 

Extracts of woods, exemption, § 58 
Wood pulp, classification, § 44 
Wood screws, metal, classification, § 34, p. 185 
Wool, 

Classification, § 42, pp. 196-200 
Cotton containing, § 40 
Exemption, § 72 

Wool grease, classification, § 38, p. 192 
Words and phrases. Definitions, ante 
Works of art, classification, § 45, p. 209 
Worm gut. 

Classification, § 45, p. 210 
Exemption, § 73 

Worsted, classification, § 42, p. 198, n. 7 
Woven fabrics, 

Flax or jute, classification, § 41 
Silk, classification, § 43 
Single jute yarns, exemption, § 73 
Woven figured cloth, classification, cotton material, 
§ 40 

Woven rugs, classification, cotton material, § 40 
Woven wire cloth, classification, § 34, p. 185 
Wrapper tobacco, classification, § 37 
Wrapping paper, classification, § 44 
Wrecks, 

Foreign vessels, exemption in respect of equip¬ 
ment landed and sold on shore, § 63 
Tariff laws as covering wrecked goods, § 4 
Wrist watch straps, classification, § 34, p. 185, n. 11 
Written appraisement, necessity, § 109, p. 263 
Written protest, necessity, § 165, p. 325 
Wrongful payments, drawbacks, recovery of, § 227, p* 
388 

X-ray screens, classification, § 44, n. 39 
Yams, exemption, § 54 
Yarn, classification, 

Cotton material, § 40 
Fabrics, § 45, p. 204 
Silk yarn, § 43 

Zinc ore, classification, § 34, p. 185 
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Abandonment, 

Building and construction contract, measure of 
damages in case of, § 75 

Business, measure of damages for breach of con¬ 
tract requiring, § 79, p. 588 
Contracts, prevention of performance authoriz¬ 
ing, § 78, p. 577 

Liquidated damages, abandonment of contract as 
affecting provision for, § 115, p. 698 
Abscess, evidence, sufiieiency to establish causal con¬ 
nection, § 162, p. 823, n. 68 

Academic instructions, mental pain and suffering, 
refusal of, § 185, p. 884 

Access, measure of damages for obstruction, § 84, p. 
607 

Accident insurance, mitigation, consideration in, § 99 
Accounts, interest, period for which recoverable, § 
02, p. 638 

Accrued damages, recovery limited to, § 193 
Accumulative damages, defined, § 2, p. 453 
Actual damages, 

See, also, Compensatory damages, post 
Breach of contract, nominal damages on absence 
of proof as to, § 9 
Defined, § 2, p. 453 

Exemplary damages as requiring showing of, § 
118 

Nominal damages, 

Absence of, § 10 
Proof as to, § 9 
Distinguished, § 8 

Permanent damage as recoverable without show¬ 
ing, § 162, p. 815 
Recovery of. 

Property right, § 7 
Wrong following act, § 5 
Added damages, defined, § 2, p. 454 
Additional damages, aggravation, § 95 
Adequate damages, internal injury, § 198, p. 940 
Admiralty, nominal damages as recoverable in, § 8 
Advances, interest recoverable, § 92, p. 638 
Advertising, 

Contract, mitigation of damage arising from 
breach, § 34, p. 504, n. 76 

Service, measure of damages for breach of con¬ 
tract, § 79, p. 581, n. 87 

Space, breach of contract to lease, measure of 
damages, § 74, p. 564, n. 45 
Advice of counsel, exemplary damages in respect to 
action on, § 123, p. 727 

Affidavit, physical examination of injured person, 
application on, § 174, p. 852 
Affirmative damages, defined, § 2, p. 454 
Age, 

Consideration in determining damages for per¬ 
sonal injuries, § 81, p. 592 
Earning capacity, 

Consideration in determining damage for 
impairment of, § 87, p. 624 
Proof of age as sufficient basis for verdict 
for loss of, § 162, p. 827 

Future pain and suffering, instruction authoriz¬ 
ing consideration of factor in determining 
compensation, § 185, p. 887 
Mental suffering, consideration in measuring 
damages foi', § 94 

Physical pain and suffering, consideration in de¬ 
termining damages for, §. 93 


Aggravation, 

Additional damages for, § 95 
Breach of contract, admissibility of evidence as 
to, § 160 

Burden of proof, § 144, p. 789, n. 80 
Exemplary damages, § 119 
Causal connection, sufficiency of evidence to es¬ 
tablish, § 162, p. 823, n. 68 
Computation of amount caused by, instructions 
as to, § 184 

Disability, damages as recoverable for, § 58 
Disease, damages as recoverable for, § 58 
Evidence, 

Admissibility, § 160 

Purpose of showing, § 147 
Sufficiency, causal connection, § 162, p. 823, 
n. 68 

Exemplary damages, allowance on theory of, § 
117, p. 707 

General damages, special pleading as not re¬ 
quired for recovery of, § 131, p. 753 
Heart condition, pleading of, § 135, p. 763, n. 79 
Instructions, § 184 
Jury questions, § 176, p. 865 

Proximate cause, § 176, p. 862, n. 56 
Medical or surgical treatment, damages as re¬ 
coverable in case of, § 20, p. 477 
Personal injuries, disease or other causes, § 59 
Pleading, recovery of general damages as not re¬ 
quiring, § 131, p. 753 

Preexisting ailments, instructions as to, § 184 
Previous injury, damages as recoverable for, § 58 
Proximate cause, § 21 

Real property, exemplary damages for injuries 
accompanied by, § 121 

Special damages, pleading as essential for recov¬ 
ery of, § 131, p. 753 

Agistment contract, measure of damage for breach, 
§ 74, p. 563, n. 45 
Agreements. Contracts, post 

Alfalfa, measure of damage for injury to, § 85, p. 613 
Alternative contracts, 

Liquidated damages, § 110 
Measure of damage, § 72 

Alternative instructions, estimating damages, § 179, 
p. 869 

Ambiguity, § 189 
Findings, § 189 
Instructions, § 179, p. 868 

Amendment, pleadings, subsequently accruing dam¬ 
ages, § 130, p. 751 
Amount, 

See, also, Measure, post 
Burden of proof, § 144, p. 788 
Compensatory damages, M 71-94, pp. 560-642 
Computation of, § 194 
Exemplary damages, § 126, pp. 737-744 
Instructions as to, § 188, p. 903 
. Liquidated damages, § 116, pp. 700-705 
Pleading, § 130, p. 746 

Limitation to amount pleaded in proof, § 143, 
p. 786 

Presumption as to, § 144, p. 788 

Rules for ascertaining, comxjensatory damages, 

§ 71 

Amputation of leg, excessive damages, § 198, p. 952, 
n. 40 

Anaesthetics, physical examination of person injured, 
use of, § 174, p. 854 
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Animals, 

Evidence, admissibility of evidence as to value 
^ in action for injuries to, § 157, p. 806 
Fright apart from physical injury as element of 
recovery, § 41 

Loss of, measure of damages, § 83, p. 597 
Proximate cause as result of intervention of act 
of, § 20, p. 478 
Ankle injuries. 

Excessive or inadequate damages, § 198, p. 960 
Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 
Pleading, § 135, p. 763, n. 79 
Annoyance, mental pain and suffering causing as ele¬ 
ment of damage, § 70, p. 559 
Annuity tables, instructions, use of in determining 
amount of recovery, § 185, p. 896 
Answer, actions for damages, §§ 141, 142 
Anticipated damages, recovery of, §§ 29-31 
Anticipated profits. 

Breach of contract, recovery for, § 43, p. 523 
Collateral contracts, recovery of, § 43, p. 523 
Measure of damage, prevention of performance, 
§ 78, p. 576 

Recovery of, § 42, p. 517 
Subcontracts, recovery of, § 43, p. 523 
Torts, loss consequent upon as recoverable, § 44 
Anticipatory breach, 

Continuing contract, measure of damages com¬ 
puted from time of, § 74, p. 566 
Contract, liquidation as limited to accrued dam¬ 
ages, § 193 _ 

Apoplexy, jury questions, § 176, p. 863, n. 58 
Appeal and error, 

Assessment of damages arising after appeal, § 
169 

Cure of errors on inquiry into damages, § 172 
Objections to assessment, § 192 
Physical examination of injured person, refusal 
of order of ground for reversal, § 174, p. 848 
Review, § 192 

Appearance, default, assessment on, § 163 
Appendicitis, jury questions, natural consequence of 
injury, § 176, p. 863 n. 58 
Apportionment, 

Liquidated damages, delay in performance, § 115, 
p. 697 

Nominal damages, possibility of as not essential, 
§ 12 

Verdict, § 189 

Apprehension, mental pain and suffering as result of 
apprehension of future consequences, recovery of 
damage for, § 70, p. 559 

Apprentices, earning capacity, evidence admissible 
on issue of amount of damage for impairment, § 
87, p. 626, n. 31 

Arbitration, interest, allowance on claim ascertained 
by, § 52, p. 539 
Arm injuries. 

Excessive or inadequate damages, § 198, p. 942 
Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 

Art, 

Excessive or inadequate damages in respect to 
injuries to works of, § 199, p. 991 
Value of object of, determination as element of 
damage, § 88, p. 630 

Artificial limb, pleading expense of, special pleading 
as essential, § 139, p. 775 


Ascertainment, difficulty of considered in determining 
nature of provision for liquidated damages, § 107 
Assessment, 

Accrued damages, award limited to, § 193 
Appearance, 

Default in, § 163 

Notice of motion for inquest of damages in 
case of, § 170 

Auditor, assessment by on default, § 166 
Bill of exceptions, review by, § 192 
Clerk, default, § 166 

Commissioner, assessment by on default, § 166 
Computation of amount, § 194 
Condition of cause, § 169 
Correction, motion for, § 192 
Court, § 165 

Cure of errors on inquiry of damages, § 172 
Customs and usages, assessment by court, f 165 
Date of, § 103 
Default, § 163 

Assessment by court on, § 165 
Clerk or other officer, § 166 
Commissioner or auditor, §, 166 
Condition of cause, § 169 
Entry before rendition of judgment against 
nondefaulting defendant, § 169 
Evidence, § 172 
Hearing, § 172 
Jury, § 168 

Notice to defendant, § 170 
Prothonotary, § 166 
Referee, § 167 
Time for, § 169 
Writ of inquiry, § 171 

Demurrer, conditional assessment of overruling 
of, § 169 

Double damages, § 195 

Equity, date to which damage is recoverable, § 
193 

Estoppel, § 172 
Evidence, default, § 172 
Exceptions, § 191 

Exemplary damages, elements considered, § 726, 
pp. 737-744 
Findings, §§ 172, 189 
Hearing, default, § 172 
Inquest of damages, 

Notice to appearing defendant, § 170 
Pendency of stay of proceedings as affecting, 
§ 169 
Inquiry into. 

Damages, verdict on, § 172 
Quantum of damages, default, § 163 
Interest, assessment of without intervention of 
jury, § 168 

Interlocutory judgment, § 163 
Joint action, default, § 169 
Jury, default, § 168 
Jury question, § 176 
Law question, § 176 
Method of, § 164 
Mode of, § 164 
Multiple damages, § 195 
New trial. 

Motion for on default, § 172 
Motion to set aside assessment as motion for, 
§ 192 

Notice to defendant, default, § 170 
Objections, § 191 
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Assessment—Continued, 

Operation and effect of, § 190 
Physical examination of person injured as pre¬ 
requisite, § 174, pp. 845-856 
Procedure, §§ 163-195, pp. 836-910 
Proceedings after setting aside, § 1^ 
Prothonotary, default, § 166 
Purchasing power of seller considered in comput¬ 
ing damages, § 194 

Quantum of damages, inquiry as to on default, § 
163 

Referee, default, § 167 

Responsibility determined before assessment, § 
173 

Set-off, admissibility of evidence in support of, 
§ 172 

Setting aside, § 192 

Sheriff’s jury, postponement for inability of de¬ 
fendant to be present, § 172 
Statutory provisions, courts as authorized to as¬ 
sess damages, § 165 
Successive actions, § 193 
Summary proceedings, § 169 
Time, 

Default, § 169 

To which damages may he recovered, § 193 
Treble damages, § 195 
Trial of issues, § 173 
Variances, § 1^ 

Verdict, § 172, 189 

Waiver, jury for assessment of damages, § 168 
Writ of inquiry, default, § 171 
Assignment, 

Exemplary damages, assignee of right of action 
as entitled to recover, § 124 
Note or mortgage, measure of damages for breach 
of contract, § 79, p. 587 

Asthma, pleading, showing of under allegations of 
injury to nervous system, § 135, p. 768, n. 19 
Attorney and client, exemplary damages, client as 
liable for acts of attorney, § 125, p. 737 
, Attorneys’ fees, 

Breach of contract, 

Allowance for as necessary expense, § 50, p. 
535 

Recovery as expense, § 50, p. 532 
Collateral proceedings, expense of as allowable, 
§ 50, p. 534 

Contingent fee, allowance as expense, § 50, p. 534 
Contract, 

Loan on realty, damages for breach as in¬ 
cluding, § 79, p. 586, n. 43 
Providing for payment of, enforcement of 
provisions, § 50, p. 533 ' 

Exemplary damages, consideration in estimating 
amount of damage, § 50, p. 533 
Expense of as element of damage, § 50, pp. 531- 
535 

Fraud, cases involving, § 50, p. 534 
Gross negligence, allowance as damage in case 
of, § 50, p. 534 

Liquidated damages, provision for payment of, 
§ 113, p. 685 

Pleading, special pleading as necessary to recover, 
§ 139, p. 778 

Auditor, assessment of damages on default, § 166 
Automobiles. Motor vehicles, post 
Avoidable consequences^ 

Breach of contracts] § 34, pp. 502-506 


Avoidable consequences—Continued, 

Contributory negligence distinguished, § 32 
Defined, § 32 

Liability in case of, §§ 32-36, pp. 499-509 
Minimizing damages, § 33, p. 501 
Mitigation, showing in, § 96 
Prevention of damages, § 33, pp. 499-502 
Reasonable expenditures for purpose of avoid¬ 
ing damages, § 33, p. 502 
Reduction of damages, § 33, pp. 499-502 
Torts, prevention or reduction of damage, § 33, 
p. 501 

Back injury. 

Evidence, sufliciency to establish causal connec¬ 
tion, § 162, p. 823, n. 68 

Excessive or inadequate damages, § 198, p. 934 
Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 
Pleading of, § 135, p. 763, n. 79 
Bankruptcy, discharge in of injured person as pre¬ 
cluding recovery of expenses incurred, § 47, p. 
528 

Barium meal, physical examination of person injured, 
refusal to require taking of as abuse of discre¬ 
tion, § 174, p. 854, n. 12 

Bee colonies, excessive or inadequate damages for 
injuries to, § 199, p. 993 

Benefit, nominal damages in case of wrong resulting 
in, § 14 

Betterment of land, breach of contract for, measure 
of damage, § 79, p. 588 

Bill of exceptions, assessment, review by, § 192 
Bill of particulars, 

Personal injuries, specification in as sufllcient, 
§ 135, p. 761, n. 76 

Special damages, omission to plead as supplied 
by statements in, § 131, p. 755 
Bills and notes. 

Assignment of note, measure of damages for 
breach of contract, § 79, p. 587 
Property as medium of payment, measure of 
damages for breach of contract to pay, § 79, 
p. 587 

Bites of animals, excessive or inadequate damages, 
§ 198, p. 986 
Blindness, 

Causal connection, sufficiency of evidence to 
establish, § 162, p. 823, n. 08 
Excessive or inadequate damages, § 108, p. 977 
Jury questions, proximate cause, § 176, p. 862, 
n. 56 

Blood test, physical examination of person injured 
requiring, § 174, p. 854, n. 12 
Board, breach of contract for, ancasure of damages, 
§ 79, p. 582 

Bodily injuries, excessive or inadequate damages, § 
198, p. 933 

Bodily pain and suffering, element of damage, § 62 
Bonds, contract to deliver at guaranteed value, meas¬ 
ure of damages for breach, § 79, p. 587 
Bonus, liquidated damages, provision for bonus as, 
§ 106 

Bottled beverage, recurring nausea occasioned by 
drinking beverage containing cockroach as ele¬ 
ment of damage, § 56, n. 6 
Brain, 

Excessive or inadequate damages for injuries to, 
§ 198, p. 969 

Pleading injury to, § 135, p. 768 
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Breach of contract, 

Accrued damages, award as limited to, § 193 
Actual damages for, § 5 

Advertising service, measure of damages for 
breach, § 79, p. 581, n. 87 

Agreements respecting liquidation, interest on 
claim as affected by, § 52, p. 540 
Anticipated damages, § 30 

Anticipatory breach, liquidation as limited to ac¬ 
crued damages, § 193 

Attorney’s fees in connection with as element of 
damage, § 50, p. 532, 535 
Avoidable consequences, § 34, pp. 502-506 
Betterment of land, measure of damages, § 79, p. 
588 

Board, measure of damage, § 79, p. 582 
Certainty, 

Amount of damages, § 28, p. 495 
Loss of profits, § 43, p. 520 
Nominal damages as recoverable on inabil¬ 
ity to show with certainty, § 12 
Collateral contracts and transactions, § 24, p. 
486 

Commercial credit, loss of as element of damage, 
§ 55 

Compensatory damages, 

Interest as included, § 52, pp. 535-540 
Measure of, §§ 73-79, pp. 563-588 
Concurrence of natural causes, § 24, p. 487 
Conjectural profits, recovery of, § 43, p. 521 
Consideration as measure of damage, § 74, p. 567 
Contemplated consequences, § 24, p. 484 
Debt of another, measure of damage for breach 
of contract to pay, § 79, p. 585 
Default, interest as allowable from time of, § 
52, p. 537 

Defective performance, measure of damage, § 76 
Delay in performance, measure of damage, § 77 
Delivery of property, measure of damage for, § 
79, p. 586 

Demand and refusal of payment, pleading of as 
necessary, § 132 

Dispute of amount of debt or right to recover, 
interest as precluded by, § 52, p. 540 
Evidence, 

Admissibility to establish damage, § 158 
Sufficiency, § 162, p. 831 
Excessive damages, § 200 
Exemplary damages, § 120 
Expenses, recovery of, § 46 

Failure to perform, measure of damage for, § 
74, pp. 563-568 

Forfeiture, enforcement of, § 101, p. 651 
Fraudulent intent, exemplary damages, § 120 
Gold coin, measure of damages for breach of 
contract for payment in, § 79, p. 584 
Guaranteed value, delivery of bond at, measure 
of damages, § 79, p. 587 

Improvement of land, measure of damages, § 
79, p. 588 

Imputation of damages as natural consequence, 
§ 131, p. 752 

Inadequate damages, § 200 

Independent tort, damages growing out of as 
element of recovery, § 18 
Inducing, pleading, § 136, n. 36 
Installment contract, measure of damage, § 79, 
p. 585 

Instructions, § 187 


Breach of contract—Continued, 

Interest, 

Jury question as to, § 176, p. 866 
Period for which recovered, § 92, p. 637 
Recovery of, § 4; § 52, pp. 535-540 
Joint rights, evidence as to, § 162, p. 833 
Jury questions, 

Interest on unliquidated claims, § 52, p. 539 
Special damages, | 176, p. S66 
Justification, damages as not recoverable in case 
of, § 9 

Knowledge of special circumstances increasing 
liability, § 24, p. 485 
Liquidated damages, 

Burden of proof, § 144, p. 792 
Prima facie evidence as to, § 162, p. 833 
Sale of personalty, § 113, p. 085 
Statutory provisions, § 101, p. 654 
Loan of money, measure of damage, § 79, p, 583 
Lodging, measure of damage, § 79, p. 582 
Loss of profits, 

Pleading, § 138 
Recovery for, § 43, pp. 519-523 
Measure, post 

Medium of payment, measure of damage for, § 79, 
p. 584 

Mental pain and suffering resulting as element of 
damage, § 69 

Minimization of damages, § 34, pp, 502-506 
Mitigation of damage, § 34, pp. 502-506; § 97 
Admissibility of evidence as to, § 160 
Burden of proof, § 144, p. 791 
Subsequent breach shown in, § 96 
Motive, liability as affected by, § 24, p. 484 
Natural consequences, 

Concurrence of natural causes, § 24, p. 487 
Liability for, § 24, pp. 481-487 
Nominal damages, § 8 

Absence of proof as to actual damage, § 9 
Evidence warranting, § 162, p. 831 
Recovery when by terms terminable by ei¬ 
ther party on specified notice, § 11 
Notice, damages recoverable as affected by, § 24, 
p. 486 

Part performance, § 75 

Payment of money, measure of damage, § 79, p. 
583 

Payment of property, measure of damages, § 79, 
p. 586 

Personal injury as result of, measure of damage, 
§ 81, p. 592 

Personal property, liquidated damages for breach 
of contract for sale of, § 113, p. 685 
Physical pain and suffering as result of as ele¬ 
ment of damage, § 62, n. 25 
Pleading, 

Inducing, § 136, n. 36 
Liquidated damages, § 132 
Loss of profits, § 138 
Prevention of performance, § 139, p. 778. 
Presumptions, natural consequences, f 24, p. 184 
Prevention of, 

Damage, duty in respec-t of, § 34, p. 502 
Performance, measure of damage, § 78, pp. 
575-580 

Prima facie case, § 162, p, 832 
Privity, damages for mental pain and suffering 
resulting as requiring, § 69 
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ProbaWe consequences, liability for, § 24, pp. 4bi- 

487 

Profits, recovery for loss of, § 43, pp. 519-523 
Prospective damages, § SO 
Provision for damages, § 101, p. 650 
Beal property, liquidated damages for breach^oi 
contract for sale or exchange, § 113, p. 687 
Beduction of loss, o 

Admissibility of evidence as to, § IbO 
Duty in respect of, § 34, p. 502 
Bemote damages, nominal damages only recover¬ 
able in case of, § 11 
Bestraining competition, measure of damage, ^ 
79, p. 583 

Sales promotional campaign, § 74, p. 563, n. 4o 
Securities, return of, measure of damages, § 

P- 587 _ 

Set-off or counterclaim, existence of unliquidatea 
demand in nature of as affecting allowance 
of interest, § 52, p. 540 

Special circumstances, damages arising out oi, 

§ 24, p. 484 
Special damages,. 

Jury question as to, § 176, p. 866 
Pleading of as essential for recovery, § 131, 
p. 755 

Special privilege, measure of damage, § 79, p. 583 
Speculative damages, § 11 

Speculative profits, recovery of as warranted, 

Statutory^pi’ovisions, measure of damage, § 74, 
p. 568 

Support, measure of damage, § 79, p. 582 
Third persons, natural consequences of breach 
to, § 24, p. 484 

Time of, measure of damages as determined oy, 

§ 74, p. 566 

Tort connected with, exemplary damages, § 120 
Uncertainty, amount of damage, f 28, p. 495 
Waiver, mitigation of damage, § 34, p. 504, n. 77 
Breeding, evidence, admissibility in action for in¬ 
juries to animal, § 157, p. 807 
Bridges, excessive or inadequate damages for injuries 
to, § 199, p. 993 

Building and construction contracts, 

Abandonment of work under, measure of dam¬ 
ages, § 75 

Breach of, measure of damage, § 74, p. 564, n. 45 
Cost of completing work as measure of damages 
on part performance, § 75 
Defective performance, measure of damages, § 76 
Delay in performance, § 77 

Liquidated damages for, § 106 
Measure of damage, § 77 

Double liability, construction of provision for 
liquidated damages so as to impose, § 116, p. 
703 

Excessive damages for breach of, § 200 
Inadequate damages, breach of, § 200 
Interest, allowance in action for damages for 
breach, § 52, p. 538 
Liquidated damages, 

Construction of provisions relating to, § 116, 
p. 703 

Delay in performance, § 113, p. 682; § 115, p. 
698 

Stipulations for, § 102, p. 659., n. 83; § 106 
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Building and construction contracts—Continued, 

Measure of damage for breach of, § 74, p. 564, n* 

45 

Defective performance, § 76 
Delay in performance, § 77 
Part performance, § 75 

Prevention of performance, § 78, p. 576, m 
39 

Outlays, prevention of performance as requiring- 
reimbursement for, § 78, p. 577, n. 46 
Part performance, measure of damage in case of,. 

§ 75 

Prevention of performance, measure of damage, § 
78, p. 576, n. 39 

Profits, recovery for loss of on breach, § 43, p^ 
522 

Buildings, 

Breach of contract to move, measure of damages, 

§ 74, p. 564, n. 45 

Consequential damages resulting from defective 
highway, recovery for, § 41 
Excessive or inadequate damages for injuries to,, 

§ 199, p. 993 

Injury to, measure of damage, § 85, p. 608 
Interest on unliquidated claim of builder, § 52. 
p. 539, n. 13 

Measure of damage for injury to, § 85, p. 608 
.Beplacement value, damages for injury based on, 

§ 85, p. 610 • 

Bestoration, cost of as measure of damage for 
injury to, § 85, p. 609 
Burden of proof, 

Aggravation of condition, § 144, p. 789, n. 80 
Amount of damage, § 144, p. 788 
Earnings and earning capacity, § 144, p. 790 
Exemplary damages, § 144, p. 790 
Aggravation, § 119 
Expenses, § 144, p. 790 
Liquidated damages, § 102, p. 658 
Issue of, § 144, p. 791 

Medical attention, expenses paid or incurred, § 
144, p. 790 

Mitigation of damages, § 144, p. 791 
Motor vehicles, amount and cause of loss, § 144, 
p. 793 

Penalties, recovery of, § 144, p. 791 
Personal injuries, § 144, p. 789 
Prevention of loss, § 144, p. 790 
Punitive damages, § 144, p. 790 
Beasonableness of expenses, § 144, p. 790 
Becoupment, § 144, p. 789 
Beduction of damages, § 144, p. 791 
..Special damages, § 144, p. 790 
Burns, excessive or inadequate damages, § 198, p. 984 
IBusinG ss 

Abandonment, measure of damages for breach of 
contract requiring, § 79, p. 588 
Breach of agreement not to engage in, excessive 
or inadequate damages, § 200 
Character of as determinative of recovery for 
loss of time or profits, § 38 
Consideration in determining damages for per¬ 
sonal injuries, § 81, p. 593 
Credit, loss of as element of damage, § 55 
Destruction of, 

Compensation as recoverable, § 42, p. 5i» 
Exemplary damages, § 121, n. 2 
Measure of damage, § 90 
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Business—Continued, 

Earning capacity, consideration in determining 
amount of damage for impairment, § 87, p. 
624 

Evidence, admissibility to establish damage to, § 
lo8 

Excessive damages, for injuries to, § 199, p. 991 
Exemplary damages, injury to, § 121, n. 2 
Expenses incurred as result of personal injuries, 
recovery for, § 47, p. 526 

Illegal business, loss of profits as recoverable, § 
42, p. 519 

Inadequate damages for injuries to, § 199, p. 991 
Injury to, 

Element of damage, § 55 
Exemplary damages, § 121, n. 2 
Interference with, measure of damage, § 80 
Interruption of, 

Loss of profits resulting as recoverable, § 42, 
p. 518 

Measure of damage, § 90 

Liquidated damages, breach of contract to refrain 
from, § 113, p. 690 
Measure of damage 
Loss of, § 90 

Tortious interference with, § 80 
Pleading, inability to attend to ordinary business 
on account of injury, § 137 
Profits, 

Pleading loss of, § 138, n. 62 
Recovery of damage for, § 42, p. 518 
Speculative damages, expected profits of, § 42, p. 
518 

Tortious interference with, measure of damages 
for, § 80 

Wrongful acts injuring as element of damage, § 
55 

Cancer, 

Evidence, sufficiency to establish causal connec¬ 
tion, § 162, p. 823, n. 70 

Jury questions as to injury resulting in, § 176, 
p. 863 

Pleading of, § 135, p. 762, n. 77 
Carriages, excessive or inadequate damages for in¬ 
juries to, § 199, p. 991 

Cars, excessive or inadequate damages for injury 
to, § 199, p. 992 

Cash settlement, award for personal injuries render¬ 
ed on basis of, § 81, p. 595 
Cattle, 

Escape of, measure of damages for causing, § 
80, n. 80 

Excessive or inadequate damages for injuries 
to, § 199, p. 992 

Cause of damage, evidence, sufficiency, § 162, p. 815 
Cautionary instructions, duty of giving, § 178 
Certainty, 

See also Uncertainty, post 
Breach of contx'act, 

Amount of damage resulting, § 28, p. 495 
Loss of profits, § 43, p. 520 
Cause of damage, 

Sufficiency of evidence as to, § 162, p. 816 
Uncertainty as to, § 28, pp. 493-496 
Compensatory damages, §§ 26-28, pp. 489-497 
Source and degree of certainty, § 26, p, 491 
Degree of required, § 26, p. 491 
Evidence, loss of profits, § 162, p. 819 
Exemplary damages, § 117, p. 710 


Certainty—Continued, 

Existence or cause, uncertainty as to, § 27 
Findings, § 189 
Instructions, § 179, p. 869 
Liquidated damages, 

Breach of contract for sale of personalty, § 
113, p. 685 

Provision for, § 101, p. 653; § 111 
lioss of profits, breach of contract, § 43, p. 520 
Malpractice, uncertainty as to extent or amount 
of damage as affecting recovery, § 28, p. 495, 
n. 17 

Mathematical certainty as essential to recovery, 
§ 26, p. 492 

Measure or extent, uncertainty as to, § 28, pp. 
493-496 

Multiple damages, award of, § 195 
Nominal damages, § 16 

Inability to show with certainty as author¬ 
izing, § 12 

Personal injuries, uncertainty as to extent or 
cause, § 28, p. 495 
Pleading, § 130, p. 749 
Profits, 

Breach of contract, § 43, p. 520 
Loss of, § 42, p. 516 
Prospective damages, § 29 
Torts, 

Prospective damages, § 31 
Uncertainty as to extent or cause, § 28, p. 495 
Uncertain damages as recoverable, §§ 26-28, pp. 

489-196 
Verdict, § 189 
Character, 

Exemplary damages, admissibility of evidence 
as to, § 159 

Injured person, admissibility of evidence as to, 

§ 148 

Mental pain and suffering, substantial damages 
as recoverable in cases involving, § 64 
Character of injury, 

Damage.s governed by, § 5 
Pleading of, § 130, p. 747 

Charity hospital, pei’sonal injuries treated at, ex¬ 
penses of as not element of damage, § 47, p. 528 
Chauffeui’, wage of as element of damage in case of 
injury to motor vehicle, § 48 
Chest injuries, excessive or inadequate damages, § 
198, p. 937 

Child-bearing power, loss of as element of damage, § 
56 

Children, 

Breach of contract to support, measure of dam¬ 
age, § 79, p. 582 

Intervention of act of as proximate cause, § 20, 
p. 478 

Mental pain and suffering, compensation for, § 
63 

Circumstantial evidence, physical pain and suffering, 
sufficiency to establish, § 162, p. 825 
Civil damages, defined, § 2, p. 454. 

Civil law, nominal damages, doctrine as not recog¬ 
nized by, § 8 

Clerk of courts, assessment of damage by, default, 
§ 166 

Clothing, excessive or inadequate damages for in¬ 
juries to, § 199, p. 991 

Coccyx, futui‘e pain and suffering for chronic injury 
to, instructions as to, § 185, p. 885, n, 19 
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Collar bone, excessive or inadequate damages for 
injuries to, § 198, p. 944 

Collateral compensation, mitigation, consideration in, 

§ 99 

Collateral contracts, 

Damages resulting from, § 24, p. 486 
Liquidated damages, § 112 
Profits, recovery for loss of, § 43, p. 522 
Collateral proceedings, expenses of as element of 
damage, § 50, p. 534 

Commercial credit, loss of as element of damage, § 
55 

Commissions, contract to loan money, damages for 
breach as including, § 79, p. 586, n. 43 
Compensation, defined as, § 1 
Compensatory damages, §§ 17-100, pp. 471-650 
See also Actual damages, ante 
Aggravation of injury by medical or surgical 
treatment, § 20, p. 477 
Anticipated consequences, §§ 29-31 
Attorneys’ fees in connection with litigation, § 
50, pp. 531-535 

Avoidable consequences, §§ 32-36, pp. 499-509 
Breach of contracts, 

Expenses, § 46 
Interest, § 52, pp. 535-540 
Measure of damage, §§ 73-79, pp. 563-588 
Certainty, §§ 26-28, pp. 489-497 

Degree of certainty required, § 26, p. 491 
Source of uncertainty as affecting recovery, 

§ 26, p. 491 

Childbearing power, loss of, § 56 

Commercial credit, loss of, § 55 

Compound interest, allowance of, § 52, p. 540 

Concurring causes, § 21 

Contributing causes, § 21 

Credit, loss of business credit, § 55 

Crops, destruction of or injury to, § 41 

Defined, § 2, p. 454 

Deprivation of property, § 41 

Destruction of property, § 41 

Disease, §§ 56-59 

Disfigurement, § 57 

Earning capacity, impairment of, § 40 

Elements of, § 17; §§ 37-70, pp. 510^560 

Establishment of wrong and damages resulting, 

§ 11 

Evidence, sufficiency, § 162, p. 813 
Exemplary damages as, § 117, p. 707 

Assessment of, as necessary, § 118, n. 68 
Expenses, §§ 45-50, pp. 524r-535 
Exposure to danger, § 61 

Fixtures on leased premises, injury to, § 41, n. 75 
Future consequences, § 26, p. 491 
Impairment of mental faculties, § 60 
Instructions, mode of estimating, § 183 
Intent, dependency on, § 17 

Interest, §§ 51-54, pp. 535-545 j 

Tort claims, § 53, pp. 540-545 
Intermediate causes, § 20, p. 475 
Interruption of business, § 42, p. 518 
Intervening causes, proximate cause as result¬ 
ing, § 20, pp. 475-479 
Jury questions, proximate cause, § 19 
Knowledge of wrongdoer, proximate cause as 
dependent on, § 19 

Law questions, proximate cause, § 19 
Leasehold interest, injury to, § 41, n. 73 
Litigation, expenses, § 50, pp. 531-535 


DAMAGES 

I Compensatory damages—Continued, 

Loss of 

Profits, §§ 42-44, pp. 516-524 
Use of property, § 41 
Measure of, §§ 71-94, pp. 560-642 
I Mental faculties, impairment of, § 60 

Mental pain and suffering, §§ 63-70, pp. 549-560 
Mutilation of body, § 57 

■ Natural consequences, §§ 23-25, pp. 480-489 
Wrongful act or omission, § 18 
Nature of, § 17 

Nominal damages distinguished, § 8 
Particular elements, §§ 37-70, pp. 510-560 
Pecuniary losses, §§ 37, 55 
Personal injuries, § 81, pp. 589-596 • 

Natural and proximate consequences, § 18 
Personal property, destruction, deprivation or 
loss of use of, § 41 
Physical impairment, §§ 56-59 
Physical pain and suffering, § 62 
Pleading, exemplary damages as not recoverable 
under pleading framed on theory of com¬ 
pensatory damages, § 133 
Probable consequences, §§ 23-25, pp. 48(^-489 
Profits, loss of, §§ 42-44, pp. 516-524 
Property, 

Destruction, deprivation or loss of use of, § 
41 

Injuries to, § 48 

Natural and proximate consequences of 
wrong, § 18 

Property right as to, § 7 
Prospective consequences, §§ 29-31 
Proximate cause, §§ 19-22, pp. 474-480 
Jury question as to, § 19 
Proximate consequences, § 18 
Real property, 

Destruction, deprivation or loss of use of, 
§ 41 

Injuries to, §§ 84, 85, pp. 603-617 
Remote consequences as not affording proper 
basis for, § 18 

Replacement of loss caused by wrong or injury, 

§ 17 

Secondary causes, § 20, p. 475 
Services, loss of, § 39 
Theory of, § 17 

Third persons’ acts intervening, § 20, p. 476 
Torts, § 17 

Interest on claims arising out of, § 53, pp. 
540-545 

Virility, loss of, § 56 

Competition, breach of contract restraining, measure 
of damage, § 79, p. 583 
Complaint, §§ 129-140, pp. 745-779 
See, also, Pleading, post 

Complicated injuries, excessive or inadequate dam¬ 
ages, § 198, p. 915 

Compound interest, allowance as damages, § 52, p. 
540 

Equity, § 54 

Comprehensive nature of term, § 1 
Compi'omise and settlement, evidence, admissibility, 
§ 145 

Computation, 

Amount of damages, § 194 

Interest, allowance of in respect to damages 
ascertainable by, § 52, p. 539 
Conclusions, pleading, § 130, p. 748 
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Concurring causes, compensatory damages, § 21 
Concussion of brain, 

Excessive or inadequate damages, § 198, p. 969 
Jury questions, proximate cause, § 176, p. S62, 
n. 56 

Conditional assessment, discharge of jury on over¬ 
ruling of demurrer to evidence, § 169 
Conditional sales contracts. 

Forfeiture of down payment and installments on 
breach, validity of provision for, § 113, p. 
686 , 
Liquidated damages, validity of provision for, 

§ 101, p. 652, n. 25 

Conditions, contract for payment of money on, in¬ 
terest recoverable, § 92, p. 637 
Conflict of laws, measure and elements of damages, 

§ 4 

Confusing instructions, § 179, p. 868 
Exemplary damages, § 188, p. 903 
Conjectural damages, liability for, § 23 
Conje«tural profits, breach of contract, recovery of, 

§ 43, p. 521 

Consent, physical examination of person injured, § 
174, p. 845 

Consequential damages, 

Defective highway resulting in to building, dam¬ 
ages as recoverable for, § 41 
Defined, § 2, p. 454 
Torts, liability for, § 25 

Consideration, liquidated damages, determination of 
character of stipulation by, § 102, p. 656 
Constitutional provisions, exemplary damages, § 117, 
p. 709 

Construction, 

Pleading, construction of complaint after verdict, 

§ 130, p. 750 

Statutory provisions, multiple damages, § 128 
Construction contract. Building and construction 
contracts, ante 

Contempt, physical examination of person injured, 
compelling by proceedings for contempt, § 174, 
p. 853 

Contingent damages, 

Collateral contracts, breach of, § 43, p. 523 
Liability in respect of, §§ 26-28, pp. 489-496 
Profits, § 42, p. 516 

Contingent fee, allowance of to attorney as expense, 
§ 50, p. 534 
Continuing contract, 

Accrued damages, award limited to, § 193, n. 25 
Anticipatory breadhi, measure of damages com¬ 
puted from time of, § 74, p. 566 
Continuing damages, defined, § 2, p. 455 
Continuing injuries, crops, measure of damage for, 
§ 85, p. 613 

Continuing nuisance, pleading damage as to, § 130, 
p. 751, n. 95 

Continuing torts, liability in respect of, § 35 
Contracts, 

Assessment in actions on, date of award, § 193 
Attorneys’ fees, enforceability of provisions for 
payment of, § 50, p. 533 

Betterment of land, measure of damages for 
breach, § 79, p. 588 

Board, measure of damages for breach, § 79, p. 
582 

Breach of contracts, ante 

Building and construction contracts, ante 


Contracts—Continued, 

Compensatory damages, natural or proximate 
consequences, § IS 

Contingent damages, recovery in action of, § 
26, p. 489 

Damages fixe<l by, § 101, p. 650 
Defective performance, measure of damage, § 76 
Delay in performance, measure of damage, § 77 
Delivery of property, measure of damages for 
breach, § 79, p. 586 

Division of profits, losses and expenses, measure 
of damages for breach, § 79, p. 582 
Expenses 

Incurred in reliance on, recovery of, § 46 
Procuring, recovery of amount for, § 91 
Impairment of capacity to fill obligation of, spe¬ 
cial pleading as necessary for recovery, § 
137 

Improvement of land, measure of damages for 
breach, § 79, p. 588 

Installment contracts, measure of damages for 
breach, § 79, p. 585 
Interest, 

Period for which recoverable on default, § 
92, p. 637 

Provision for payment of, § 52, p. 537 
Jury questions, interest on unliquidated claims 
in action of, § 52, p. 539 

Labor, measure of damages for breach, § 79, p. 
580 

Liquidated damages, determination of character 
of contract, § 102, p. 656 

Loan of money, measure of damage for breach, 

§ 79, p. 583 

Xrodging, measure of damages for breach, § 79, 
p. 582 

Measure of damage, 

Defective performance, § 76 
Prevention of performance, § 78, pp. 575-580 
Repudiation of, § 74, p. 564 
Mitigation of damages in respect of, § 34, p. 503 
Natural consequences, liability for, § 23 
Part performance, measure of damage, § 75 
Payment of 

Money, measure of damage for breach, § 79, 
p. 583 

Property, measure of damages for breach, § 
79, p. 586 

; Place of performance, damages as governed by 
law of, § 4 

Prevention of performance, 

Admissibility of evidence as to, § 158 
Measure of damage, § 78, pp. 575-580 
Profits as recoverable in ease of, § 43, p. 522 
Principle governing award of damages in action 
on, § 3 

Probable consequences, liability for, § 23 
Profits, prevention of performance as affecting 
recovery in respect of, § 43, p. 522 
Repudiation, measure of damages foi*, § 74, p. 
564 

Rescission of, measure of damages, § 79, p. 587 
Restraining competition, measure of damage for 
breach, § 79, p. 583 

Return of securities, measure of damages for 
breach, § 79, p. 587 

Rights and obligations, damages as liability for 
violation of, § 1, n. 2 
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Contracts—Continued, 

Services, measure of damages for breach, § 79, 
p. 580 

Severable contracts, measure of damages on 
breach of, § 75 

Special privilege, measure of damage for breach 
of contract granting, § 79, p. 583 
Speculative damages, recovery in action of, § 

26, p. 489 

Support, measure of damages for breach, § 79, 
p. 582 

Termination by 

Consent, measure of damages in case of, § 

75 

Implied terms,' damages as recoverable for 
prevention of performance, § 78, p. 580 
Uncertain damages, recovery in action of, § 26, 
p. 489 

Work, measure of damages for breach, § 79, p. 

580 

Contradictory instructions, prohibition against, § 179, 

p. 868 

Contributing causes, compensatory damages, § 21 
Contributory negligence. 

Avoidable conseguences distinguished, § 32 
Mitigation of damages, § 98 

Motor vehicle accident, additional damages after 
accident, § 162, p. 834 
Conversion. Trover and conversion, post 
Cooperative marketing agreements, liquidated dam¬ 
ages, provision for, § 101, p. 651 
Corporations, 

Exemplary damages, general manager as liable 
for wrongful acts of other employees, § 125, 
p. 735 

Personal injuries, interest on claims for dam¬ 
ages as result of, § 53, p. 543 
Correspondence school course, measure of damage for 
breach of contract, § 79, p. 581, n. 87 
Corruption, 

Excessive damages as >result of, § 196 
Exemplary damages, excessive or inadequate 
damages indicating, § 126, p. 739 
Inadequate damages as result of, § 196 
Cosmetic damages, defined, § 2, p. 455 
Cost of production, crops, damages for destruction 
as based on, § 85, p. 613 
Costs, 

Distinguished, § 1 

Nominal damages as basis for taxing defendant 
with, § 8 

Counsel fees, expenditures for as element of dam¬ 
age, § 50, p. 532 

Counterclaim. Set-off and counterclaim, post 
Coupons, interest evidenced by, recovery of at legal 
rate, § 92, p. 636 

Course of employment, wrongful acts of servant in, 
exemplary damages as recoverable, § 125, p. 733 
Courts, assessment of damage by, § 165 
Covenant, breach of contract to make, measure of 
damages, § 74, p. 566, n. 48 
Credit, 

Excessive damages, injuries to, § 199, p. 991 
Exemplary damages, loss of credit considered 
in assessing, § 126, p. 744 

Inadequate damages, injuries to, § 199, p. 991 
Loss of as element of damage, § 55 
Crimes, exemplary damages* acts punishable as, § 122 
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Crops, 

Compensatory damages, destruction of or injury 
to, § 41 

Continuing injuries, measure of damage, '§ 85, 
p. 613 

Destruction of, measure of damages, § 85, p. 610 
Evidence, admissibility of evidence as to value 
in action for injury to, § 157, p. 806 
Excessive or inadequate damages for injuries 
to, § 199, p. 993 

Loss of profits, injury resulting in as recoverable, 
§44 

Market value, damages for destruction as based 
on, § 85, p. 612 

Measure of damage for destruction of, § 85, p. 
610 

Profits, loss as result of injury to crops as re¬ 
coverable, § 44 
Cross examination, 

Personal injuries, admissibility of evidence on, 
§ 146 

Physical examination of injured person after, § 
174, p. 852 

Cumulative evidence, physical examination of injured 
person in order to obtain, § 174, p. 848 
Currency, breach of contract for payment in, measure 
of damage, § 79, p. 584 
Curvature of spine, ‘ 

Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 

Jury questions, proximate cause, § 176, p. 862, 
n. 56 

Pleading of, § 135, p. 762, n. 77 
Customs and usages, 

Assessment, court as authorized to assess damage, 
§165 

Credit fixed by, interest recoverable, § 92, p. 638 
Oystoscopic examination, denial of as part of physical 
examination ■ of injured person, § 174, p. 848, 
n. 38 

Damages ultra, defined, § 2, p. 455 

Danger, exposure to as element of damage, § 61 

Death, . 

Exemplary damages, effect of death of wrong¬ 
doer, § 125, p. 732 

Money payable on, interest recoverable, § 92, p. 
637 

Debt, distinguished, § 1 

Debt of another, breach of contract to pay, measure 
of damage, § 79, p. 585 
Declaration, §§ 129-140, pp. 745-779 
See, also. Pleading, post 
Default, 

Assessment of damages on, § 163 
Clerk of court, § 166 
Commissioner or auditor, § 166 
Court, § 165 
Evidence, § 172 
Findings, § 172 
Hearing, § 172 
Jury, § 168 

Notice to defendant, § 170 
Prothonotary, § 166 
Referee, § 167 
Time for, § 170 
Verdict, § 172 
’ Writ of inquiry, § 171 

Interest for breach of contract allowable from 
time of, § 52, p. 537 
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Default—Continued, 

Liquidated damagres, provision fixing amount by 
duration of default, § 112 
Nominal damages on, § 8 

Defective performance, contracts, measure of damage 
in case of, § 76 

Definiteness, instructions, § 179, p. 8G8 

Definitions, § 1 

Accumulative damages, § 2, p. 453 
Actual damages, § 2, p. 453 
Added damages, § 2, p. 454 
Affirmative damages, § 2, p. 454 
Avoidable consequences, § 32 
Civil damages, § 2, p. 454 
Compensatory damages, § 2, p. 454 
Consequential damages, § 2, p. 454 
Continuing damages, § 2, p. 455 
Cosmetic damages, § 2, p. 455 
Damages ultra, § 2, p. 455 
Direct damages, § 2, p. 455 
Double 'damages, § 2, p. 455 
Enhanced damages, § 2, p. 455 
Estimated damages, § 2, p. 455 
Excessive damages, § 2, p. 455 
Ex contractu damages, § 2, p. 455 
Ex delicto damages, § 2, p. 455 
Exemplary damages, § 2, p, 455. 

Fee damages, § 2, p. 456 
General damages, § 2, p. 456 
Gross damages, § 2, p. 457 
Imaginary damages, § 2, p. 457 
Inadequate damages, § 2, p. 457 
Incidental damages, § 2, p. 457 
Indeterminate damages, § 2, p. 457 
Individual damages, § 2, p. 457 
Intent, § 123, p. 721, n. 27 
Intervening damages, § 2, p. 458 
Irreparable damages, § 2, p. 458 
Land damages, § 2, p. 458 
Legal damages, § 2, p. 458 
Legal malice, § 123, p. 725 
Liquidated damages, § 2, p. 458 
Malice, § 123, p. 725 
Multiple damages, § 2, p. 458 
Natural consequences, § 23 
Necessary damages, § 2, p. 458 
Nominal damages, § 2, p. 458 
Nonpecuniary damages, § 2, p. 458 
Ordinary damages, § 2, p. 459 
Pecuniary damages, § 2, p. 459 
Permanent damages, § 2, p. 459 
Presumptive damages, § 2, p. 459 
Proximate cause, § 19 
Proximate damages, § 2, p. 459 
Punitive damages, § 2, p. 459 
Remote 'damages, § 2, p. 459 
Smart money, § 2, p, 459 
Special damages, § 2, p. 459 
Speculative damages, § 2, p. 460 
Stated damages, §’ 2, p. 460 
Stipulated damages, § 2, p. 460 
Substantial damages, § 2, p, 461 
Temperate damages, § 2, p. 461 
Temporary damages, § 2, p. 461 
Torts, § 121, n. 97 
Triple damages, § 2, p. 461 
Uncertain damages, § 2, p. 461 
Unliquidated damages, § 2, p. 461 
Vindictive damages, § 2, p. 461 


Definitions—Continued, 

Waiitoiiness, § 123, p. 726 
Willfulness, § 123, p. 726 

Deformed chlid, mental pain and suffering as result 
of appreiiension of birth of after injury to preg¬ 
nant woman as element of damage, § 70, p. 559, 
n. 9 

Deformity, future pain and suffering, instruction as 
to, § 185, p. 885, 11 . 19 
Degree of. 

Negligence, measure of damage as affected, § 71 
Proof, § 162, p. 816 
Delay in payment, 

Compensation for, jury question as to, § 176, p. 
866 

Measure of damage, § 79, p. 583 
Delay in performance. 

Damages recoverable for, | 78, p. 578 
Evidence, admissibility in respect of, f 158 
Interest as allowable in case of, § 52, p. 536 
Liquidated damages, 

Enforcement of provision for, § 115, p. 696 
Extent of delay for which recovery allovt^ed, 
§ 116, p. 703 
Stipulations for, § 106 
Measure of damage, § 77 

Material and labor costs, § 77 
Part performance not admeasurable by con¬ 
tract, § 78, p. 578 

Performance partly completed according to 
contract, § 78, p. 578 

Reasonable value of work and materials fur¬ 
nished, § 78, p. 579 
Recovery for loss of time due to, § 38 
Services, measure of damages for breach of con¬ 
tract in respect of, § 79, p. 582 
Delivery, 

Payment conditioned on, interest recoverable, § 
92, p. 637 

Property, measure of damages for breach of con¬ 
tract for, § 79, p. 586 
Demand, interest. 

Allowance from time of, § 52, p. 538 
Unreasonable demand as affecting allowance in 
tort action, § 53, p. 543 
Demurrer. Pleading, post 
Deposits, liquidated damages, 

Provision for retention of deposits as, § 109 
Recovery of, § 115, p. 695 
Depreciation; 

Animals, recovery for, § 41 

Evidence, admissibility in action for injuries to 
property. § 157, p. 805 

Personal property, interest on damages awarded, 
§ 53, p. 543 

Pleading of, § 130, p. 749, n. 81 
Real or personal property, compensation as re¬ 
coverable, § 41 
Deprivation of property, 

Compensatory damages, § 41 

Personal property, measure of damage, § 83, p. 
600 

Descriptions of damages, § 2, pp. 453-461 
Destruction of property, compensatory damages, § 41 
Detention of personal property, measure of damages, 
§ 83, p. 600 

Deterioration, reduction in damages by reason of, 
sufficiency of evidence as to, § 162, p. 816 
Direct damages, defined, § 2, p. 455 
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Direction of verdict, 

Exemplary damages, § 117, p. 712 
Nominal damages, showing of as precluding, § 
176, p. 859 

Disability, aggravation of previous disability as ele¬ 
ment of damage, § 58 

Disappointment, mental pain and suffering, element 
of damage for, § 63 
Discretion, 

Evidence, admissibility of evidence as to health 
compared before and after accident, § 147 
Exemplary damages, § 117, p. 708 
Amount of award, § 126, p. 737 
Instruction as to, § 188, p. 903 
Interest, 

Equity, § 54 

Instruction as to, § 179, p. 872 
Personal injury actions, § 53, p. 543 
Personal property, injuries to, § 53, p. 543 
Real property damage, § 53, p. 544 
Unliquidated claims, 

Action of contract, § 52, p. 539 
Tort action, § 53, p. 542 
Measure of damages, § 71 

Personal injuries, § 81, p. 590 
Mental pain and suffering, allowance for damage 
for, § 63 

Mitigation, effect given to facts pleaded in, § 96 
Physical examination of person injured, 
Requiring of, § 174, p. 846 
Selection of physician, § 174, p. 849 

Disease, 

Aggravation, 

Previous disease as element of damage, § 58 
Proximate cause, § 21 

Direct result of injury authorizing award of 
damages for, § 56 

Evidence, admissibility of evidence as to injury 
resulting in, § 147 

Jury question, conflicting testimony, § 176, p. 
862 

Personal injury aggravated by, damages as re¬ 
coverable for, § 59 

Recovery of damages for, §§ 56-59 
Wrongful acts superinducing, § 20, p. 478 
Disfigurement, 

Allowance of damage for disfigurement result¬ 
ing from injury, § 57 
Mental pain and suffering. 

Element of damage, § 66 
Instruction as to, § 185, p. 881, n. 96 
Pleading, § 135, p. 761, n. 76 

Mental anguish from, § 135, p. 767, n. 10 
Distinctions, § 1 

Interest and damages, § 52, p. 537 
Legal and actual malice, § 123, p. 725 
Penalties and liquidated damages, § 101, p. 654 
Proximate and natural, § 18 
Dizzy spells, future pain and suffering, instruction 
as to, § 185, p. 885, n. 19 

Dogs, excessive or inadequate damages for injuries 
to, § 199, p. 993 
Domestic relations, 

Evidence, admissibility in personal injury action, 
§ 152 

Mental pain and suffering, substantial damages 
as recovered in cases involving, § 64 
Double damages, 

Assessment, § 195 


Double damages—Continued, 

Building and construction contracts, construction 
of provision for liquidated damages so as to 
impose double liability, § 116, p. 703 
Defined, § 2, p. 455 

Earning capacity, impairment of, § 87, p. 627 
Evidence, siiflSciency, § 162, p. 819 
Inapairment of earning capacity, attempt to re¬ 
cover double damage as inconsistent with al¬ 
legations of impairment, § 137 
Injuries to property, § 186 
Instructions as to, § 181; § 188, p. 903 
Pleading, § 134 

Property, instructions respecting, § 186 
Real property, injuries to, § 84, p. 607 
Drugs, physical examination of person injured, use 
of, § 174, p. 854 
Ear injury, 

Evidence, sufficiency to establish causal connec¬ 
tion, § 162, p. 824, n. 70 
Pleading of, § 135, p. 763, n. 79 
Earning capacity, 

Ability as basis for determining damage for im¬ 
pairment of, § 87, p. 620 

Age, proof of as sufficient basis for recovery for 
loss of, § 162, p. 827 
Burden of proof as to, § 144, p. 790 
Comparison as sufficient basis for recovery for 
loss of, § 162, p. 827 

Computation of amount of damage for impair¬ 
ment of, § 87, p. 626 

Double damages for impairment of, § 87, p. 627 
Evidence, 

Admissibility, § 149 

Sufficiency to show impairment of, § 162, p. 
827 

Future loss of, recovery for, § 40 
Health, proof of as sufficient basis for recovery 
for loss of, § 162, p. 827 

Immediate diminution of earnings as not essen¬ 
tial to recovery for loss or impairment of, 
§ 40 

Impairment of, 

Element of compensation, § 40 
Employment at time as essential to recovery, 
§ 40 

Instructions as to, § 185, p. 800 
Measure of damages for, § 87, pp. 619-627 
Permanent injury as not essential to recov¬ 
ery for, § 40 
Pleading, § 137 

Proof required for recovery, § 40 
Recovery for in addition to recovery for loss 
of time, § 38 

Sufficiency of evidence, § 162, p. 827 
Temporary impairment, § 40 
Impairment of health, double recovery in re¬ 
spect of damages allowed, § 56 
Infants, instructions respecting impairment of as 
result of personal injuries, § 185, p. 892, n. 77 
Instructions, impairment of, § 185, p. 890 
Loss of. Impairment of, ante, this head 
Measure of damages for impairment of, § 87, pp. 
619-627 

Permanent injury as not essential to recovery for 
loss or impairment of, § 40 
Personal injury resulting in impairment of, in¬ 
struction as to, § 185, p. 890 
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Earning capacity—Continued, 

Personal representative as authorizexi to recover 
for impairment of, § 40 
Pleading, 

Impairment of, § 137 

Loss of, sufficiency to raise issue, § 143, p. 
783, n. 43 

Presumptions as to, § 144, p. 790 
Proof necessary for recovery for loss or impair¬ 
ment of, § 40 

Recovery for decreased, § 38 
Special pleading, impairment of, § 137 
Speculative damages, instructions respecting im¬ 
pairment of, § 185, p. 894 
Temporary impairment of, § 40 
Earnings, 

Burden of proof, § 144, p. 790 
Establishment of as bearing on damages for 
personal injuries, § 81, p. 593 
Evidence, sufficiency to show loss of, § 162, p. 
826 

Excessiveness of award as shown by proportion 
between income on award and diminution 
of earnings, § 107 

Instructions, loss of as result of personal inju¬ 
ries, § 185, p. 890 

Jury questions, loss of earning power, § 176, p. 
864 

Loss of, element of recovery, § 38 
Measure of damage for loss of, § 86 
Personal representative as entitled to recover 
for loss of earnings of decedent, § 38 
Pleading, loss of, § 136 
Presumptions, § 144, p. 790 
Profits distinguished, § 38 
Special pleading, loss of, § 136 
Elbow injuries, excessive or inadequate damages, § 
198, p. 947 

Election of remedies, recovery in case of, § 23 
Electric shock. 

Excessive or inadequate damages, § 198, p. 986 
Future pain and suffering,’ instruction as to, § 
185, p. 885, n. 19 

Pleading injury from, § 135, p. 768, n. 19 
Elements, 

Compensatory damages, §§ 37-70, pp. 510-560 
Exemplary damages, § 126, pp. 737-744 
Jury question as to, § 117, p. 712 
Governing law, § 4 
Instructions, 

Duty of court to instruct, § 178 
Personal injury, § 185, p. 880 
Jury questions in respect of, § 176, p. 857 
Pleading of, § 130, p. 747 
Special damage, pleading of, § 131, p. 755 - 
Value, determination of question as element of 
damage, § 88, pp. 627-631 

Embarrassment, personal injuries causing, admi^i- 
bility of evidence as, § 146, n. 54 
Eminent domain. 

Pee damages, defined, § 2, p. 456 
Land damages, defined, § 2, p. 458 
Emotion, disturbance of nerve centers caused by as 
element of damage, § 56 
Employment, 

Breach of contract for, mitigation of damages, 
§ 34, p. 505 


Employment—Continued, 

Earning capacity, employment at time of injury 
as essential to recovery for loss or impair¬ 
ment of, § 40 

Liquidated damages, breach of contract for, § 
113, p. 689 

Unemployment at time of injury as pre<'Iuding 
recovery for loss of time or earnings, § 38 
TTrongfiil act of agent in line of, exemplary dam¬ 
ages as recoverable against principal, § 125, 
p. 734 

Enforcement, liquidated damages, provisions for, § 
115, pp. 692-700 

Enhanced damages, defined, 8 2, p. 455 
Enjoyment, real property, measure of damages for 
loss of, I 84, p. 605 
Epilepsy, 

Excessive damages, § 198, p. 972 
Inadequate damages, § 308, p. 972 
Pleading, allegations respecting injury as war¬ 
ranting admission of evidence concerning 
probability, § 135, p. 768, n. 19 
Equipment, delay in furnishing, measure of damage, 

§ 77 
Equity, 

Date to which damages may he recovered, § 193 
Exemplary damages in, § 117, p. 709 
Interest, allowance in, § 54 
Error. Appeal and error, ante 
Erysipelas, pleading of, § 135, p. 762, n. 77 
Estimated damages, defined, § 2, p. 455 
Estoppel, 

Amount of damages as affected by, § 100 
Assessment of damages, § 172 
Evidence, §§ 144-162, pp. 788-835 

Abscess, sufficiency to establish causal connec¬ 
tion, § 162, p. 823, n. 68 
Absolute certainty, proof to as not essential, § 
162, p. 817 

Admissibility, §§ 145-161, pp. 793-812; § 172 
Aggravation, 

Admissibility, §§ 147, 160 

Causal connection, sufficiency to establish, 

§ 162, p. 823, n. 68 
Amount of damage. 

Breach of contract, § 162, p. 832 
Personal injuries, § 162, p. 821 
Sufficiency, § 162, p. 813 
Animals, admissibility of evidence as to value 
in action for injuries to, § 157, p. 806 
Assessment of damages on default, § 172 
Back injuries, sufficiency to establish causal con¬ 
nection, § 162, p. 823, n. 68. 

Blindness, sufficiency to establish causal connec¬ 
tion, § 162, p. 823, n. 68 
Breach of contract, 

Admissibility to establish damage, § 158 
Delay in performance, § 158 
Mitigation or reduction of damages, admis¬ 
sibility, § 160 

Nominal damages, § 162, p. 831 
Sufficiency, § 162, p. 831 
Breeding, admissibility in action for injuries to 
animal, § 157, p. 807 
Burden of proof, ante 
Business, 

Admissibility to establish items of damage 
to, § 158 
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Evidence—Continued, 

Business—Continued, 

Sufficiency as to loss of profits in, § 162, p. 
826 

Cancer, sufficiency to establish causal connec¬ 
tion, § 162, p. 823, n. 70 
Causal connection, sufficiency in respect of per¬ 
sonal injury, § 162, p. 822 
Cause of damage, sufficiency, § 162, p. 815 
Certainty, 

Causal connection of personal injury, § 1^2, 
p. 823 

Cause of damage, § 162, p. 816 
Failure to procure physician to treat per¬ 
sonal injuries, § 150 
Loss of profits, § 162, p. 819 
Character of injured person, admissibility, § 148 
Circumstantial evidence, pain and suffering, § 
162, p. 825 

Comparison of health or condition before and 
after injury, admissibility for purpose of, § 
147 

Compensatory damages, sufficiency, § 162, p. 813 
Computation of damages in accordance with, § 
194 

Conclusions of witness, sufficiency, § 162, p. 813 

Conformity to pleadings, § 145 

Conjecture, loss of profits as established by, § 162, 

p. 820 

•Cost of repair, motor vehicles, § 162, p. 834 
'Oops, value of, § 157, p. 806 
Cumulative evidence, physical examination of in¬ 
jured person for purpose of obtaining, § 174, 
p. 848 

Cure of error in admission, § 145 
Default, requirement as to before assessment of 
damages, § 163 
Definiteness, § 162, p. 818 
Degree of proof required, § 162, p. 816 
Delay ,in performance, admissibility in respect 
of, § 158 

Demurrer, conditional assessment on overruling 
of, § 169 

Depreciation, admissibility in action for injuries 
to property, § 157, p. 805 
Discretion, admissibility of evidence as to health 
compared, before and after accident, § 147 
Diseased condition, admissibility of evidence as 
to injury causing, § 147 

Disreputable character, admissibility in personal 
injury action, § 148 

Domestic relations with person injured, admis¬ 
sibility, § 152 

Double damages, sufficiency of evidence, § 162, 
p. 819 

Ear injury, sufficiency to establish causal con¬ 
nection, § 162, p. 824, n. 70 
Earning capacity, 

.Admissibility, § 149 
Impairment of, § 154 

Proof required for recovery for loss or im¬ 
pairment of, § 40; § 87, p. 623 
Sufficiency to show impairment, § 162, p. 827 
Earnings, 

Admissibility of evidence as to loss of, § 154 
Sufficiency to show loss of, § 162, p. 826 
Exemplary damages, 

Admissibility, § 159 

Determination of sufficiency, § 117, p. 712 


Evidence—Continued, 

Exemplary damages—Continued, 

Mitigation of, § 127 
Sufficiency, § 162, p. 818 
Expectancy of life, admissibility, § 151 
Expenses, 

Admissibility of evidence as to, § 156 
Injuries to property, § 157, p. 805 
Prevention of performance, § 158 
Proof required for recovery for, § 91 
Sufficiency, future expenses, § 162, p. 829 
Expert testimony, post 
Eye injury, admissibility, § 146, n. 43 
Eyesight, pleading authorizing showing of in¬ 
jury or impairment of, § 135, p. 769 
Pair degree of certainty, necessity of, § 162, p. 
817, n. 13 

Family, admissibility of evidence respecting size 
of family of person injured, § 152 
Financial condition, admissibility, § 150 
Fright, sufficiency as respects personal injury, § 
162, p. 825 
Future consequences, 

Admissibility, § 149 

Personal injury, sufficiency of evidence as to, 
§ 162, p. 828 

Future profits, sufficiency, § 162, p. 820 
Habits of injured person, admissibility, § 148 
Health, admissibility of evidence as to previous 
and subsequent health, § 147 
Hernia, sufficiency of evidence to establish caus¬ 
al connection, § 162, p. 824, n. 70 
Hospital bill, admissibility of evidence as to, § 
156 

Humiliation, admissibility of evidence as to in¬ 
juries causing, § 146, n. 54 
Immoral character, admissibility in personal in¬ 
jury action, § 148 
Impairment of earning capacity. 

Admissibility, § 154 

Proof required for recovery of damage, § 
87, p. 623 

Sufficiency, § 162, p. 827 

Impotency, causal connection as established by, 
§ 162, p. 824, n. 70 

Inferential proof, award of damages on, § 162, 
p. 813 

Injury, necessity of showing, § i62, p. 813 
Instructions, 

Curing error in admission, § 145 
Restriction of jury to evidence, § 180, pp. 
872-875 

Intoxicants, admissibility of evidence as to use 
of by defendant in personal injury action, 
§ 148 

Intrinsic value, admissibility, § 157, p. 807 
Jury questions, post 
Legal certainty, § 162, p. 817, n. 13 
Life ei:pectancy, 

Admissibility, § 151 
Sufficiency, § 162, p. 822 

Liquidated damages, proof of actual damage as 
'essential to recovery, § 115, p. 699 
Loss of earnings or services. 

Admissibility, § 154 
Sufficiency, § 162, p. 826 

Loss of memory, admissibility of evidence as to 
injury causing, § 147, n. 66 
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Evi dence—Continued, 

Loss of profits, 

Admissibility, § 155 
Sufficiency, § 162, p. 819 
Loss of use, motor yehicle, § 162, p. 835 
Admissibility, § 157, p. 809 
Market value. 

Admissibility, 

Action for injury to animal, § 157, p. 
806 

Property having no market value, § 157, 
p. 807 

Motor vehicle, § 157, p. 808 
Mathematical certainty, necessity, § 162, p. 817 
Meadows, admissibility to evidence as to value 
established in damage to, § 157, p. 806 
Measure of damages, cure of error in admission, 
§ 145 

Medical expenses. 

Admissibility, §§ 150, 156 
Agreement respecting, § 162, p. 830 
Proof required for recovery for expense of, 
• § 91 

Reasonableness, § 162, p. 830 
Sufficiency, § 162, p. 830 
Mental pain and suffering, 

Admissibility, § 146 

Proof required for recovery for, § 94 

Sufficiency, § 162, p. 825 

Miscarriage, causal connection, sufficiency of 
evidence to establish, § 162, p. 823, n. 68 
Mitigation, 

Admissibility, § 160 
Exemplary damages, § 127 
Intemperate habits of plaintiff as admissible 
in, § 148 

Sufficiency, § 162, p. 816 

Personal injuries, § 162, p. 822 
Moral character, admissibility in personal in¬ 
jury action, § 148 
Motor vehicles. 

Admissibility to establish item of damage to, 
§ 157, p. 807 
Loss of use, § 157, p. 809 
Sufficiency as to injury to, § 162, p. 833 
Natural consequences, personal injuries, § 146 
Nominal damages, award of without introduc¬ 
tion of evidence, § 172 

Nosebleed, admissibility of evidence as to per¬ 
sonal injuries causing, § 147, n. 66 
Nursing, admissibility of evidence as to expense 
of, § 156 

Objection, recoverability of element of damages 
raised by, § 145 

Ovarian trouble, admissibility of evidence as to 
injury causing, § 147, n. 66 
Pain and suffering. 

Admissibility, §§ 146, 150 
Sufficiency, § 162, p. 825 
Part settlement, admissibility, § 145 
Pastures, value of, § 157, p. 806 
Patent medicine, admissibility of evidence as 
to use of by plaintiff, '§ 150 
Payment, admissibility, § 145 
Pecuniary condition of injured person, admissibil¬ 
ity, § 153 

Pedigree, admissibility in action for injuries to 
animals, § 157, p. 807 

Performance, necessity, § 162, p. 817, n. 13 


Evidence—Continued, 

Permanency of injury, admissibility, § 149 
Permanent, 

Consequences of injury, sufficiency, § 162, p. 
828 

Damages, sufficiency, § 162, p. 815 
Disfigurement, requisites as to, § 57 
Impairment of earning capacity, sufficiency 
as to, § 162, p. 827 
Personal injuries. 

Admissibility, § 146 
Causal connection, § 162, p. 822 
Character and habits of injured person, ad¬ 
missibility, § 148 

Domestic relations of person injured, § 152 
Expenses incurred, § 156 
Future consequences, § 162, p. 828 
Life expectancy, § 151 
Loss of earnings or services, § 154 
Loss of profits, § 155 
Medical attention, § 150 
Pecuniary condition of injured person, § 153 
Permanency of injury and future conse¬ 
quences, § 149 

Permanent consequences, § 162, p. 828 
Sufficiency, § 162, p. 820 

Physical condition, admissibility of evidence as 
to previous and subsequent physical condi¬ 
tion, § 147 

Physical examination of person injured. 

Order to provide as to, § 174, p. 852 
Purpose of as to obtain evidence, § 174, p, 
848 

Physical pain and suffering, sufficiency, § 162, p, 
825 

Physicians and surgeons, admissibility of evi¬ 
dence as to expense of medical treatment, 

§ 156 

Plea in bar, admissibility of evidence constituting,. 

§ 172 

Pleadings, conformity to, § 145 
Poverty, admissibility in personal injury action,. 

§ 153 

Precise proof as essential, § 162, p. 818 
Prejudice, admission of, § 145 
Preponderance, 

Causal connection of personal injury, § 162,, 
p. 824 

Personal injuries, § 162, p. 820 
Presumptions, post 
Prevention of 

Loss, sufficiency of evidence as to expense 
of, § 162, p. 814 

Performance, admissibility in respect to, | 
158 

Previous health and physical condition, admissi¬ 
bility, § 147 

Prima facie case, breach of contract § 162, p. 
832 

Prior claims, admissibility, § 145 
Profits, 

Admissibility, 

Business damage, § 158 
Loss of, § 155 

Proof required for recovery for loss of, § 90 
Sufficiency respecting loss of, § 162, p. 819 
Property, admissibility in action for injuries to,. 
§ 157, pp. 804-810 
Value, § 157, p. 805 
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Proximate consequences, admissibility, § 146 
Punitive damages, sufficiency, § 162, p. 818 
Quality, admissibility in action for injuries to 
animal, § 157, p. 807 
Rebuttal, relevancy, § 145 

Reconventional demand, degree of proof, § 162, p. 
817, n. 11 

Recurrence of previously existing tubercular con¬ 
dition, admissibility of evidence as to injury 
causing, § 147, n. 66 
Reduction of loss, 

Admissibility, § 160 
Sufficiency, § 162, p. 816 

Personal injuries, § 162, p. 822 
Relevancy, § 145 

Remoteness, personal injuries, § 146 
Rental value, 

Admissibility in action for injury to prop¬ 
erty, § 157, p. 805 

Motor vehicles, admissibility, § 157, p. 810 
Repairs, 

Admissibility of evidence as to in action for 
injuries to property, § 157, p. 805 
Motor vehicle, § 157, p. 808 
Sufficiency, § 162, p. 834 
Replacement, sufficiency as to, § 162, p. 835 
Responsiveness to issue, § 145 
Restoration, 

Admissibility of evidence as to cost of in 
action for injuries to property, § 157, p. 
805 

Admissibility of evidence as to cost of, mo¬ 
tor vehicles, § 157, p. 809 

Rheumatic disease, causal connection as estab¬ 
lished by, § 162, p. 824, n. 70 
Rules of, 

Assessment of damage, § 172 
Weight and sufficiency, § 162, p. 813 
Services, admissibility of evidence as to loss of, 
§ 154 

Set-offi, admissibility of evidence in support of, 
§ 172 

Settlements, admissibility of evidence as to, § 
145 

Shock, sufficiency, § 162, p. 825 
Social position, admissibility as to personal in¬ 
juries affecting, § 148, n. 81 
Spastic colitis, causal connection as established, 
§ 162, p. 824, n. 70 

Sterility, causal connection, causal connection as 
established by, § 162, p. 824, n. 70 
Subsequent health and physical condition, admis¬ 
sibility, § 147 

Substantial damages, sufficiency, § 162, p. 813, 
n. 74 

Sufficiency, § 162, pp. 812-835 
Torts, interest on unliquidated claims requiring 
evidence to prove, § 53, p. 541 
Treble damages, sufficiency, § 162, p. 819 
Tuberculosis, 

Causal connection as established by, § 162, 
p, 824, n. 70 

Sufficiency to establish causal connection, § 
162, p. 823, n. 68 

Tumor, causal connection as established by, § 
162, p. 824, n. 70 

Unliquidated claims, interest on tort claims re¬ 
quiring evidence, § 53, p. 541 


Evidence—Continue d, 

Use, motor vehicles, 

Admissibility of evidence as to loss of, § 
157, p. 809 

Sufficiency, § 162, p. 835 

Vagueness, admissibility, of evidence as to per¬ 
sonal injuries, § 146 
Value, 

Admissibility, 

Motor vehicles, § 157, p. 808 
Property damage, § 157, p. 805 
Medical services, § 156 
Sufficiency, § 162, p. 814 

Motor vehicles, § 162, p. 833 
Verdict, conformity to, § 189 
Vibrations, sufficiency of evidence to show injury 
to building, § 162, p. 816 
Weight and sufficiency, § 162, pp. 812-835 
Weight before and after accident, admissibility 
of, § 147 

Well-drilling contract, breach of, § 162, p. 832 
Examination. Physical examination of person in¬ 
jured, post 

Exceptions, assessment of damage, § 191 
Excessive damages, §§ 196-201, pp. 910-995 

Ability of defendant as determinative, § 197 
Alternative provision for remittitur, § 201 
Amputation of leg, § 198, p. 952, n. 40 
Ankle injury, § 198, p. 966 
Arm injuries, § 198, p. 942 
Art works, injuries to, § 199, p. 991 
Award to another person injured in same acci¬ 
dent as subject of consideration, § 197 
Back injuries, § 198, p. 934 
Bee colonies, injuries to, § 199, p. 993 
Bites of animals, § 198, p. 986 
Blindness, § 198, p. 977 
Bodily injuries, § 198, p. 933 
Brain, injuries to, § 198, p. 969 
Breach of contract, § 200 
Bridges, injuries to, § 199, p. 993 
Buildings, injuries to, § 199, p. 993 
• Burns, § 198, p. 984 

Business, injuries to, § 199, p. 991 
Carriages, injuries to, § 199, p. 991 
Cars, injuries to, § 199, p. 992 
Cattle, injuries to, § 199, p. 992 
Chest injuries, § 198, p. 937 

Circumstances controlling in determination of 
question, § 196 

Claim of plaintiff or witnesses, § 197 
Clothing, injuries to, § 199, p. 991 
Collar bone, injuries to, § 198, p. 944 
Complicated injuries, § 198, p. 915 
Concussion of brain, § 198, p. 969 
Conditional provision for remittitur, § 201 
Corruption^ interference with award on ground 
of, § 196 

Credit, injuries to, § 199, p. 991 
Crops, injuries to, § 199, p. 993 
Defined, § 2, p. 455 
Dogs, injuries to, § 199, p. 993 
Elbow injuries, § 198, p. 947 
Electric shocks and burns, § 198, p. 986 
Epilepsy, § 198, p. 972 
Estimate of plaintiff or witnesses, § 197 
Exemplary, power of court in respect of, § 126, 
p. 738 
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Eyes, 

Loss of, § 198, p. 977 
Temporary injury to, § 198, p. 980 
Facial injuries, § 198, p. 930 
Fee, injuries to, § 198, p. 967 
Females, injuries peculiar to, § 198, p. 982 
Fences, injuries to, § 199, p. 993 
Fingers, injuries to, § 198, p. 951 
Flowage, injuries from, § 199, p. 993 
Food, injuries from unwholesome food, § 198, p. 
987 

Forearm, injuries to, § 198, p. 948 
Fracture, § 198, p. 945 

Bones of leg, § 198, p. 958 
Groin injury, § 198, p. 939 
Hand injuries, § 198, p. 949 
Head injuries, § 198, p. 928 
Hearing, injuries to, § 198, pp. 976, 979 
Heart, injury to, § 198, p. 941 
Hernia, § 198, p. 940 
Hip injuries, § 198, p. 954 
Horses, injuries to, § 199, p. 992 
Household goods, injuries to, § 199, p. 991 
Impairment of, 

Sight, § 198, p. 977 
Use of arm, § 198, p. 942 

Income on award, proportion between income and 
diminution of earnings, § 197 
Interference with award, § 196 
Internal injury, § 198, p. 940 
Jaw injuries, § 198, p. 932 
Kidney injury, § 198, p. 942 
Knee injury, § 198, p. 964 
Leg injuries, § 198, p. 954 

Other injury in connection with, § 198, p. 
952 

Limitations as to amount generally, § 196 
Linotype machines, injuries to, § 199, p. 993 
Liquidated damages, provision for, § 108, p. 672 
Loss of 

Arm, § 198, p. 946 
Eye, § 198, p. 977 

Foot or leg below the knee, § 198, p. 962 
Leg, 

Both legs, § 198, p. 962 
One leg, § 198, p. 961 
Lungs, injuries to, § 198, p. 941 
Major injury as controlling as to amount otf 
award in case of multiple injuries, § 198, p. 
915 

Meadow, injuries to, § 199, p. 993 
Men, injuries peculiar to, § 198, p. 984 
Mental impairment, § 198, p. 972 
Mink, injuries to, § 199, p. 993 
Minor injuries, § 198, p. 987 
Miscarriage, § 198, p. 983 
Misconception or misinterpretation, § 196 
Mistake, § 196 

Motor vehicles, injuries to, § 199, p. 992 
Mules, injuiies to, § 199, p. 992 
Multiple injuries, § 198, p. 915 
Neck injuries, § 198,. p. 192 
Nervous shock and injury to nervous system, 
198, p. 972 

Neurasthenia, § 198, p. 981 
Nose injury, § 198, p. 931 
Oil tanks, injuries to, § 199, p.‘ 993 
Orchards, injuries to, § 199, p. 993 

25 C.J.S.-87 
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Excessive damages—Continued, 

Oversight, § 196 
Paralysis, § 198, p. 975 

Partiality, interference with award on ground of, 
§ 196 

Particular matters affecting decision as to pro¬ 
priety of award, § 197 

Passion, interference with award on ground of, § 
196 

Pasture, injuries to, § 199, p. 993 
Pelvis, injuries to, § 198, p. 938 
Personal injuries, § 198, pp. 914-991 
Pleading, § 141 

Instructions as to assessment up to full 
amount claimed, § 179, p. 872 
Poultry, injuries to, § 199, p. 993 
Prejudice, interference with award on ground of, 

§ T96 

Presumptions, § 196 

Previous verdicts in same ease as factor in de¬ 
termining, § 197 

Produce, injuries to, § 199, p. 993 
Property, injuries to, § 199, pp. 991-993 
Proportion between income on award and diminu¬ 
tion of earnings as determinative, § 197 
Purchasing power of dollar, change in as affect¬ 
ing, § 197 

Remission of excess, § 201 
Ribs, injuries to, § 198, p. 937 
Sacroiliac joint, injury to, § 198, p. 939 
Sawmills, injuries to, § 199, p. 993 
Scalds, § 198, p. 984 
Serious injuries, § 198, p. 915 
Setting aside verdict, § 196 
Sheep, injuries to, § 199, p. 993 
Shortening of leg, § 198, p. 563 
Shoulder injuries, § 198, p. 945 
Side injuries, § 198, p. 938 
Sight, injuries to, § 198, p. 976 
Skull injuries, § 198, p. 939 
Spine injuries, § 198, p, 935 
Springs, injuries to, § 199, p. 993 
Street clocks, injuries to, § 199, p. 993 
Teeth, injuries to, § 198, p. 932 
Temporary injury to eye, § 198, p. 980 
Toe injury, § 198, p. 969 
Trailers, injuries to, § 199, p. 992 
Traumatic diseases, § 198, p. 980 
Trees, injuries to, | 199, p. 993 
Unwholesome food or beverages, injuries from, § 
198, p. 987 

Vessels, injuries to, § 199, p. 992 
Wagons, injuries to, § 199, p. 992 
Water wheels, injuries to, § 199, p. 993 
Women, injuries peculiar to, § 198, p. 982 
Wrist injury, § 198, p. 948 
Exchange of realty, liquidated damages, validity of 
provision for, § 113, p. 687 
Ex contractu damages, defined, § 2, p. 455 
Ex delicto damages, defined, § 2, p. 455 
Executors and administrators. Personal representa¬ 
tives, post 

Exemplary damages, §§ 117-127, pp. 705-744 

Actual damages •as essential to recovery of, § 118 
Advice of counsel, acting on, § 123, p. 727 
Agent, recovery for acts of, § 125, p. 732 
Aggravation, 

Allowance on theory of, § 117, p. 707 
Burden of proof as to, § 119 
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Amount, § 126, pp. 737-744 

Instruction as to, § 188, p. 903 
Assessment, 

Elements considered, § 126, pp. 737-744 
Necessity for recovery, § 118 
Assignee, right to recover, § 124 
Attendant circumstances considered in assessing, 
§ 126, p. 739 

Attorney, client as liable for acts of, § 125, p. 
737 

Attorney’s fees considered in estimating amount 
of damage, § 50, p. 533 
Basis of cause of action, § 118 
Breach of contract, § 120 
Burden of proof as to, § 144, p. 790 
Business, injury to, § 121, n. 2 
Certainty, § 117, p. 719 

Character, admissibility of evidence as to, § 159 
Character of injury or parties, consideration in 
assessing damages, § 126, p. 739 
Circumstances of each case as governing allow¬ 
ance, § 123, p. 720 

Admissibility of evidence as to, § 159 
Compensatory allowance, § 117, p. 707 
Confusing instructions, § 188, p. 903 
Consent to invasion of rights as affecting claims, 
§ 123, p. 721 

Constitutional authorization, § 117, p. 708 
Conversion, recovery in as recovery of actual 
damages necessary, § 118 
Corporations, general manager as liable for 
wrongful acts of other employees, § 125, p. 
735 

Corruption, excessive or inadequate damages in¬ 
dicating, § 126, p. 739 

Credit, loss of as considered in assessing, § 126, 
p. 744 

Crimes, acts punishable as, § 122 
Cruelty with vindictiveness or malice, § 123, p. 
722, n. 39 

Death of wrongdoer, effect of, § 125, p. 732 
Defined, § 2, p. 455 
Destruction of business, § 121, n. 2 
Deterrent, award as, § 117, p. 705 
Direct evidence of motive, necessity of, § 162, p. 
818 

Direction of verdict, § 117, p, 712 
Discretion of jury, § 117, p. 708 
Amount of award, § 126, p.' 737 
Instructions as to, § 188, p. 903 
Disproportionment to actual damages sustained, 
§ 126, p. 740 

Duties owed by parties as affecting award, § 123, 
p. 720 

Elements, § 126, pp. 737-744 

Jury question as to, § 117, p. 712 
Equity, award in, § 117, p. 709 
Evidence, 

Admissibility, § 159 

Determination of sufficiency, § 117, p. 712 
Sufficiency, § 162, p, 818 
Excessive award, power of court in respect of, 
§ 126, p. 738 

Exercise of right, acts done in, § 123, p. 727 
Factual basis of legal liability, § 118, n, 62 
Financial condition as bearing on amount of 
award, § 126, p. 741 


Exemplary damages—Continued, 

Finding of actual damages as essential to re¬ 
covery of, § 118 

Flagrant wrongs, § 123, p. 722, n, 39 

Forcible acts as ground for award, § 123, p. 727 

Fraud, 

Ground for award, § 123, p. 731 
Necessity of, § 119 
Sufficiency of evidence, § 162, p. 818 
Friendly suit, award in, § 119 
Future condiict, reference to, § 117, p. 707 
Good character, admissibility of evidence as to 
on question of mitigation, § 127 
Good faith, acts done in, § 123, p. 727 
Gross negligence, 

Ground for award, § 123, pp. 723, 728 
Jury question as to, § 117, p. 712 
. Necessity of, § 119 
Pleading of, § 133 

Grounds for award, § 123, pp. 720-731 
Ill will as not essential, § 123, p. 725 
Implied conscious wrongdoing, § 123, p. 721 
Inadequacy, power of court in respect of, § 126,. 
p. 739 

Injuries for which allowable, §§ 119-122, pp. 715- 

720 

Instructions as to, § 188, pp. 1901-1904 
Permissive nature of, § 117, p. 711 
Insult, wrongs importing, § 119 
Intangible nature, § 117, p. 707 
Intent, 

Admissibility of evidence as to, § 159 
Consideration of, § 123, p. 720 
Instruction as to, § 188, p. 902 
Interest, tort actions, § 53, p. 543 
Issue as to, sufficiency of pleading, § 143, p, 
782, n. 42 

Joint liability, § 125, p. 732 

Assessing according to amount of culpability^ 
§ 126, p. 741 

Wealth or pecuniary ability to pay of in¬ 
dividual defendants as considered in de- 
termining amount, § 126, p. 743 
Jury questions, § 117, pp. 708, 710 
Amount of award, § 126, p. 737 
Knowledge of wrongful nature of act, § 123, p, 

721 

Latent defects, accident due to concurrence of, §= 
117, p. 710 

Loss of credit, consideration in assessing, § 126, 
p. 744 
Malice, 

Admissibility of evidence as to, § 159 
Consideration in assessing damages, § 126, p* 
739 

Ground for award, § 123, p. 722 
Instruction as to, § 188, p. 902 
Necessity of, § 119 
Pleading of, § 133 

Sufficiency of evidence as to, § 162, p. 818 
Measure of, § 126, pp. 737-744 
Mental pain and suffering, 

Allowance for, § 117, p. 707 
Compensatory damage distinguished from, 
§ 63 

Misleading, instructions, § 188, p. 903 
Mitigation, § 127 

Moral turpitude, dependency on circumstances 
manifesting, § 123. p. 721 
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Exemplary damages—Continued, 

Motive, 

Admissibility of evidence as to, § 159 
Consideration in awarding, § 123, p. 720; § 
120, p. 739 

Instruction as to, § 188, p. 902 
Natural consequences, § 117, p. 709 
Nature of, § 117, pp. 705-713 
Negligence, 

Ground for award, § 123, p. 728 
Instruction as to, § 188, p. 902 
Nominal damages, recovery of as warranting ex¬ 
emplary damages, § 118 
Omission, acts of, § 123, p. 730 
Oppression, 

Ground for award, § 123, p. 723 
Pleading of, § 133 

Sufficiency of evidence, § 102, p. 818 
Wrongs importing, § 119 
Origin of doctrine, § 117, p. 70S 
Participation in wrong, recovery as dependent 
on, § 125, p. 731 

Passion, excessive or inadequate damages indi¬ 
cating, § 126, p. 739 

Pecuniary ability, consideration in affixing 
amount, § 126, p. 742 j 

Permissive instructions as to, § 117, p. 711 
Personal injuries, § 121 
Personal property, injuries to, § 121 
Personal representative of deceased, liability for, 

§ 125, p. 732 

Persons entitled to recover, § 124 
Persons liable, § 125, pp. 731-737 
Pleading, § 133 

Issue as raised by, § 143, p. 782, n. 42 
Positive misconduct as ground, § 123, p. 728, n. 
75 

Positive 'proof of malice or oppression, neces¬ 
sity of, § 162, p. 818 

Poverty of defendant, fact of as admissible in 
bar^, § 126, p. 743 

Prejudice, excessive or inadequate damages in¬ 
dicating, § 126, p. 739 

Preponderance of evidence as sufficient, § 162, p. 
818 

Presumptions as to, § 144, p. 790^ 

Pretended exercise of right, acts in, § 123, p. 727 
Principal and agent, 

Discharge of agent by principal as going in 
mitigation, § 127 

Pleading ratification of agent’s acts, § 133 
Probable consequences, § 117, p. 709 
Property, injuries to, § 121 
Province of court and jury, § 117, p. 710 
Provocation as precluding, § 123, p. 721 
Public officials, liability for, § 125, p. 731 
Public policy, award on ground of, § 117, p. 708 
Punishment, 

Award by way of, § 117, p. 705 
Instructions advising award by way of, § 
188, p. 902 

Mitigation in case of criminal punishment, § 
127 

Real injury as essential to recovery of, § 118, n. 
62 

Real property, injuries to, § 121 
Reckless acts, § 117, p- 707 .. 

Conscious wrongdoing as necessarily implied 
from, § 123, p. 721 


Exemplary damages—Continued, 

Recovery as of right, § 117, p. 711 
Relationship between parties as affecting award, 

§ 123, p. 720 

Relationship to injury complained of, amount de¬ 
termined in accordance with, § 126 , p. 740 
Remission, right of state to remit, § 117 , p. 710, 
n. 33 

Reparation, acts of as preventing award, § 123, p. 
727 

Restoration, acts of as preventing award, § 123, 
p. 727 

Review, amount of award, § 126, p. 738 
Sense of duty, acting under mistaken sense, § 
123, p. 727 

Separation of issues of compensatory and exem¬ 
plary damages, instructions, § 188, p. 903 
Servant, recovery for acts of, § 125, p. 732 
Social condition or standing as hearing on 
amount of award, § 126, p. 741 
Spite as not essential, § 123, p. 725 
Statutory provisions, § 117, p. 709 

Aggravating circumstances, § 123, p. 721 
Gross negligence as authorizing, § 123, p. 730 
Grounds for award, § 123, p. 724, n. 41 
Ground for award, § 123, p. 723, n. 39 
, Malice in law as authorizing, § 123, p. 726 

Sureties, recovery against, | 125, p. 731 
Survival of right of action, § 124; § 125, p. 732 
Theory of, § 117, pp. 705-713 
Torts, § 121 

Interest as allowable, § 53, p. 543 
Trespass, personal property, § 121 
Unlawful act as not of itself ground for award, 

§ 123, p. 726 

Unlawful business, recovery for interruption or, s 
119 

Vested rights as to, § 117, p. 710, n. 33 
Violent acts as ground for award, § 123, p. 727 
Wanton acts, § 117, p. 707 

Consideration in assessing damages, § 126, p. 
739 

Ground for award, § 123, pp. 723, 726 
Instruction as to, § 188, p. 902 
Pleading of, § 133 

Sufficiency of evidence, § 162, p. 818 
Warning, award as, § 117, p. 705 
Wealth of defendant. 

Admissibility of evidence as to on question 
of mitigation, § 127 

Consideration in determining amount of 
award, § 126, p. 742 

Recovery without proof of, § 162, p. 818 
Willfulness, ground for award, § 123, p. 726 
Wrongful act as ground for award of, § 123, p. 

‘ 726 

Exhibition baseball game, breach of contract to play, 
measure of damages, § 74, p. 564, n. 45 
Exhibition of injuries to jury, power to compel phy¬ 
sical examination after, § 174, p. 847 
Exhibits, personal Injuries, admissibility in actions 
to recover damages, § 146 
Expectancy of life. Life expectancy, post 

Expenses, ^ i. 

Anticipation of contract, recovery of on breach, 

§ 46 . _ 

Attorney’s fees, expense of as element oi aam- 
age, § 50, pp. 531-535 
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Expenses—Continued, 

Bankruptcy, discharge of injured person in as 
precluding recovery for, § 47, p. 528 
Breach of contract, recovery of, § 46 
Burden of proof as to, § 144, p. 700 
Chauffeur’s wage in case of injury to motor 
vehicle as element of damage, § 48 
Collateral proceedings, allowance of, § 50, p. 534 
Compensatory damages, 45-50, pp. 524-535 
Contingent fees of attorneys, consideration in 
allowance, § 50, p. 534 

Contracts for division of, measure of damages 
for breach, § 79, p. 582 
Counsel fees as, § 50, p. 532 
Evidence, admissibility of evidence as to, § 156 
Actions for injuries to property, § 157, p. 805 
Fraud, allowance as damage in cases involving, 
§ 50, p. 534 

Funeral expenses, recovery for, § 47, p. 526, n. 65 
Future expenses, recovery of, § 45 
Personal injuries, § 47, p. 529 
Hire of motor vehicle as element of, § 48 
Hospital expense, personal injury resulting in, 
§ 47, p. 526 

Injuries to property resulting in, § 48 
Instructions, recovery of in ease of i)ersonal in¬ 
jury, § 185, p. 897 

Jury questions, amount of, § 176, p. 865 
Lessening damages, expenses incurred in connec¬ 
tion with as element of damage, § 49 
Limitations barring recovery of from injured per¬ 
son as precluding recovery as element of 
damage, § 47, p. 528 

Litigation, recovery of expenses of, § 50, pp. 531- 
535 

Live stock, expenses incurred in attempt to ef¬ 
fect cure as element of damage, § 49 
Living expenses, personal injuries resulting in 
increased, § 47, p. 526 
Measure of recovery for, § 91 

Breach of contract, § 74, p. 568 
Prevention of performance, § 78, p. 577 
Medical attention in case of personal injuries, 
§ 47, p. 526 

Mitigation of damages, recovery of as element, § 
49 

Motor vehicles, preservation and repair of in¬ 
jured vehicle as element, § 48 
Nursing expense in case of personal injury, § 47, 
p, 526 

Payment or liability therefor as essential to re¬ 
covery for, § 47, p. 527 
Personal injuries, § 47, pp. 525-529 

Instructions respecting recovery of, § 185, p. 
897 

Payment or liability therefor as essential to 
recovery, § 47, p. 527 

Personal property, injuries to resulting in, § 48 
Personal representative of decedent as author¬ 
ized to recover expenses in connection with 
injury, § 47, p. 527 

Physical examination of person injured, § 174, p. 
856 

Pleading, § 139, pp. 775-778 

Preparation for performance of contract, recov¬ 
ery of on breach, § 46 
Prevention of. 

Loss and injury, expenses, incurred in as ele¬ 
ment of damages, § 49 


Expenses—Continued, 

Prevention of—Continued, 

Performance, recovery in case of, § 78, p. 579 
Property, injuries to, § 48 
Beasonahle expenses as recoverable, § 45 
Reduction of damages, recovery of as element of 
expense, § 49 

Storage of motor vehicle, element of damage, § 
48 

Towage of injured motor vehicle, recovery of, § 
48 

Expert testimony. 

Causal connection of personal injury, establish¬ 
ment by, § 162, p. 824 

Market value of motor vehicles owned by, § 157, 

p. 808 

Personal injuries, 

Necessity to establish, § 162, p. 822 
Permanency of, § 162, p. 829 
Exposure to danger, element of damage, § 61 
Extraordinary circumstances, tofts, liability as af¬ 
fected by, § 25 
Eye injury, 

Evidence, admissibility, § 146, n. 43 
Excessive or inadequate damages for, 

Loss of eye, § 198, p. 977 
Temporary injury to, § 198, p. 980 
Future pain and suffering, instruction as to, ^ 
185, p- 885, n. 19 

Pleading injury or impairment of, § 135, p. 769 
Facial injuries, excessive or inadequate damages, § 
198, p. 930 
Family, 

Evidence, admissibility of evidence as to size of 
family of person injured, § 152 
Pleading, averment as to size of family as irrele¬ 
vant on question of loss of earning capacity, 
§ 137 

Fee damages, defined, § 2, .p. 456 
Feet, excessive or inadequate damages, injuries to, § 
198, p. 967 
Females, 

Disfigurement, instructions respecting right to 
greater compensation for than male, § 185, p. 
881, n. 96 

Excessive or inadequate damages for injuries pe¬ 
culiar to, § 198, p. 982 

Physical examination in respect to personal in¬ 
juries, § 174, p. 848 

Pences, 

Excessive or inadequate damages for injuries to, 
§ 199, p. 993 

Measure of damage for destruction of, § 85, p. 
610 

Films, breach of contract to receive and exhibit, meas¬ 
ure of damages, § 74, p. 564, n. 45 
Financial condition, ' 

Amount of damage as affected by, § 71 
Consideration in determining damages for per¬ 
sonal injury, § 81, p. 593 

Evidence, admissibility in personal injury action, 
§ 150 

Exemplary damages, consideration in determining 
amount of award, § 126, p. 741 
Findings, 

Ambiguity, § 189 

Assessment of damages, §§ 172, 189 
Certainty, § 189 
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Fingers, excessive or inadequate damages for injuries , 
to, § 198, p. 951 
Fixtures, 

Leased premises, compensation as recoverable for 
injuries to, § 41, n. 75 

Market value, determination of as element of 
damage, § 88, p. 628, n. 50 

Flagrant wrongs, exemplary damages, § 123, p. 722, n. 
30 

Flooding of land, accrued damages, recovery limited 
to, § 193, n. 26 
Flowage, 

Excessive or inadequate damages for injuries 
from, § 199, p. 993 

Measure of damage for land injured by, § 84, p. 

. 605 

Nominal damages, § 9 

Fluctuating amount, liquidated damages, provision 
for payment of, § 112 

Foetus, mental pain and suffering as result of physi¬ 
cal injury to as proper element of damage, § 65, 
n. 67 

Food, excessive or inadequate damages in respect to 
injuries from unwholesome food, § 198, p. 987. 
Forcible acts, exemplary damages on ground of, § 
123, p. 727 

Forearm, excessive or inadequate damages for inju¬ 
ries to, § 198, p. 948 

Foreign exchange, prevailing rate as applicable in 
computing damages recoverable in, § 194 
Foreign money, breach of contract for payment in, 
measure of damage, § 79, p. 584 
Forest trees, measure of damage for destruction of, 

§ 85, p. 614 
Forfeitures, 

Breach of contract, enforcement of, § 101, p. 651 
Liquidated damages, 

Annulment or rescission of contract, § 115, p. 
695 

Provision for forfeiture as, § 109 
Use of term in stipulation for, § 105 
Subcontractors, binding effect of clause, § 115, p. 
697 

Form, instructions, § 179, pp. 868-872 
Exemplary damages, § 188, p. 902 
Formal demand, pleading, necessity of, § 130, p. 748 
Fractures, 

Excessive or inadequate damages, § 198, p. 945 
Bones of leg, § 198, p. 958 
Mental pain and suffering resulting, substantial 
damages as recoverable, § 64 
Pleading, allegations of bruises as sufficient, § 
135, p. 762, n. 77 

Fraud, 

Attorneys* fees as damages in case of, § 50, p. 534 
Breach of contract, exemplary damages, § 120 
Exemplary damages. 

Ground for award, § 123, p. 731 
Necessity of, § 119 

Sufficiency of evidence, § 162, p. 818 
Minimizing damages involving, § 33, p. 501 
Property damage inspired by, mental pain and 
suffering as result of as element of damage, 

§ 68 

Friendly suit, exemplary damages, award in, § 119 
Fright, 

\nimals, recovery for apart from physical inju¬ 
ries, § 41 


DAMAGES 

Fright—Continued, 

Mental pain and suffering resulting, 

Element of damage, § 70 
Substantial damages as recoverable, § 64 
Wrong against third person as element of 
damage, § 67 

Personal injury causing, sufficiency of evidence, § 
162, p. 825 

Susceptibility to as element of damage, | 21, n. 
IS 

Fruit trees, measure of damage for destruction of, § 
85, p. 614 

Funeral expenses, recovery for, § 47, p. 526, n. Go 
Future consequences, 

Compensatory damages in respect of, § 26, p. 491 
Personal injury. 

Admissibility of evidence as to, § 149 
Instructions as to, § 185, p. 884 
Sufficiency of evidence as to, § 162, p. 828 
Future damages. Prospective damages, post 
Future expenses, recovery of, § 45 
Personal injuries, § 47, p. 529 
Future pain, personal injuries, pleading of, § 135, p. 
767 

Future pain and suffering, 

Age, instruction authorizing consideration of 
factor in awarding damages, § 185, p. 887 
Element of damage, § 62 
Instructions as to, § 185, p. 884 
Present worth, instruction awarding damage on 
basis of as proper, § 185, p. 887 
Future profits, 

Evidence, sufficiency, § 162, p. 820 
Measure of, § 90 

Future suffering, mental suffering, measure of dam¬ 
ages, § 94 

Gas, future pain and suffering on account of inhala¬ 
tion of, instruction as to, § 185, p. 885, n. 19 
General damages, 

Defined, § 2, p. 456 
Nominal damages included in, § 8 
Pleading of, § 131, pp. 752-756 
Presumptions as to, § 131 p. 752, n. 12 
Gold coin, breach of contract for payment in, measure 
of damage, § 79, p. 583 

Good character, exemplary damages, admissibility of 
evidence as to on question of mitigation, § 127 
Good faith, exemplary damages, acts done in good 
faith, § 123, p, 727 

Governing law, damages in general, § 4 
Grass, measure of damages for destruction of, § 85, p. 
616 

Gratuitous services, personal injuries, recovery for 
as expense, § 47, p. 528 
Groin injury, 

Excessive or inadequate damages, § 198, p. 939 
Pleading, § 135, p. 763, n. 79 
Gross damages, defined, § 2, p. 457 
Gross negligence, 

Attorney’s fees as recoverable in case of, § 50, p. 
534 

Exemplary damages, 

Ground for award, § 123, pp. 723, 728 
Jury question as to, § 117, p. 712 
Necessity of, § 119 
Pleading of, § 133 

Mental pain and suffering, substantial damages 
as recoverable in cases involving, § 64 
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Growing crop, measure of damage for destruction of, 
§ 85, p. 610 

Guaranteed value, breach of contract to deliver bond 
at, measure of damages, § 79, p. 587 
Habits, 

Injured person, admissibility of evidence as to, § 
14S 

Physical pain and suffering, consideration in de¬ 
termining damages for, § 93 
Hand injuries, excessive or inadequate damages, § 
198, p. 949 

Hay, measure of damages for destruction of, § 85, p. 
616 

Head injuries, excessive or inadequate damages, § 198, 
p. 928 

Headaches, future pain and suffering, instruction as 
to, § 185, p. 885, n. 19 
Health, 

Damages for disease or physical impairment 
awarded on basis of effect on, § 56 
Earning capacity, proof of as sufficient basis for 
recovery for loss, § 162, p. 827 
Evidence, admissibility of evidence as to previous 
and subsequent health, § 147 
Physical examination of injured person calculat¬ 
ed to impair, refusal in case of, § 174, p. 848 
Physical pain and suffering, consideration in de¬ 
termining damages for, § 93 

Hearing, 

Assessment, default, § 172 
Excessive or inadequate damages for injury to, § 
198, pp. 976, 979 

Future pain and suiffering on account of impair¬ 
ment, instruction as to, § 185, p. 885, n. 19 
Heart injury, 

Excessive or inadequate damages, § 198, p. 941 
Pleading, § 135, p. 761, n. 76 

Aggravation of, § 135, p. 763, n. 79 
Hemorrhage of bowels, pleading of, § 135, p. 761, n. 
76 

Hernia, 

Causal connection, sufficiency of evidence to es¬ 
tablish, § 162, p. 824, n. 70 
Excessive damages, § 198, p. 940 
Inadequate damages, § 198, p. 940 
Instructions, elements of damage to be consider¬ 
ed, § 185, p. 881, n. 96 

Jury questions, proximate cause, § 176, p. 862, n. 
56 

Hip injuries, 

Excessive or inadequate damages, § 198, p. 954 
Future pain and suffering, instruction as to, § 
185, p. 885, n, 19 

Hire, liquidated damages, breach of contract for, § 
113, p. 690 

History, penalties, recovery of, § 116, p. 705 
Growth of principle, § 101, p. 655 
Holocain, physical examination of person injured, use 
of in eye examination, § 174, p. 854, n. 15 
Home remedies, recovery for personal injuries as bar¬ 
red by application of, § 36, n. 13 
Horses, excessive or inadequate damages for injuries 
to, § 199, p. 992 

Hospital bills, admissibility of.evidence as to, § 156 
Household goods, 

Excessive or inadequate damages for injuries to, 
§ 199, p. 991 

Value, determination of as element of damage, 
§ 88, p. 629 


Humiliation, 

Mental pain and suffering resulting, recovery of 
damage for, § 70, p. 558 

Personal injuries causing, admissibility of evi¬ 
dence as to, § 146, n. 54 
Pleading of as mental anguish, § 135, p. 766 
Ice, breach of contract to furnish, excessive or inade¬ 
quate damages, § 200 

Ill will, exemplary damages as not requiring, § 125, p. 
725 

Illegal business, loss of profits as recoverable, § 42, p. 
519 

Illustration, instructions, erroneous rule of damages 
given by way of, § 179, p. 869 
Imaginary damages, defined, § 2, p. 457 
Imaginary suffering, damage as for mental pain and 
suffering as recoverable for, § 63 
Impaired purchasing power of dollar, consideration 
in assessment of damage, § 71 
Impairment. Earning capacity, ante 
Implied contracts, interest, allowance as damage In 
actions based on, § 51, p. 535 
Impotency, 

Causal connection, sufficiency of evidence to es¬ 
tablish, § 162, p. 824, n. 70 
Pleading of, § 135, p. 761, n. 76 
Improvements, breach of contract for, measure of 
damage, § 79, p. 588 

Inadequate damages, §§ 196-201, pp. 910-995 
Ankle injury, § 198, p. 966 
Arm injuries, § 198, p. 942 
Art works, injuries to, § 199, p. 991 
Back injuries, § 198, p. 934 
Bee colonies, injuries to, § 199, p. 993 
Bites of animals, § 198, p. 986 
Blindness, § 198, p. 977 
Bodily injuries, § 198, p. 933 
Brain, injuries to, § 198, p. 969 
Breach of contract, § 200 
Bridges, injuries to, § 199, p. 993 
Buildings, injuries to, § 199, p. 993 
Burns, § 198, p. 984 
Business, injuries to, § 199, p. 991 
Carriages, injuries to, § 199, p. 991 
Cars, injuries to, § 199, p. 992 
Cattle, injuries to, § 199, p. 992 
Chest injuries, § 198, p. 937 
Clothing, injuries to, § 199, p. 991 
Collar bone, injuries to, § 198, p. 944 
Complicated injuries, § 198, p. 915 
Concussion of brain, § 198, p. 969 
Corruption, § 196 
Credit, injuries to, § 199, p. 991 
Crops, injuries to, § 199, p. 993 
Defined, § 2, p. 457 
Dogs, injuries to, § 199, p. 993 
Elbow injuries, § 198, p. 947 
Electric shocks and burns, § 108, p. 986 
Epilepsy, § 198, p. 972 

Exemplary, power of court as to, § 126, p. 73( 
Eyes, 

Loss of eye, § 198, p. 977 * 

Temporary injury to, § 198, p. 980 
Facial injuries, § 198, p. 930 
’ Feet, injuries to, § 198, p. 967 
Females, injuries peculiar to, § 198, p. 982 
Fences, injuries to, § 199, p. 993 
Fingers, injuries to, § 198, p. 951 
Flo wage, injuries from, § 199, p. 993 
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Inadequate damages—Continued, 

Food, injuries from unwholesome food, § 198, p. ’ 
987 

Forearm, injuries to, § 198, p. 948 
Fracture, § 198, p. 945 

Bones of leg, § 198, p. 958 
Groin injury, § 198, p. 939 
Hand injuries, § 198, p. 949 
Head injuries, § 198, p. 928 
Hearing, injuries to, § 198, pp. 976, 979 
Heart, injury to, § 198, p. 941 
Hernia, § 198, p. 940 
Hip injuries, § 198, p. 954 
Horses, injuries to, § 199, p. 992 
Household goods, injuries to, § 199, p. 991 
Impairment of. 

Sight, § 198, p. 977 
Use of arm, § 198, p. 942 
Interference with award, § 196 
Jaw injuries, § 198, p. 932 
Kidney injury, § 198, p. 942 
Knee injury, § 198, p. 964 
Leg injuries, § 198, p. 954 

Other injury in connection with, § 198, p. 952 
Linotype machines, injuries to, § 199, p. 993 
Loss of, 

Arm, § 198, p. 946 
Eye, § 198, p. 977 

Foot or leg below the knee, § 198, p. 962 
Ueg, 

Both legs, § 198, p. 962 
One leg, § 198, p. 961 
Lungs, injuries to, § 198, p. 941 
Meadow, injuries to, § 199, p. 993 
Measure of injury in case of multiple injuries 
as controlling as to amount of award, § 198, 
p. 915 

Men, injuries peculiar to, § 198, p. 984 
Mental impairment, § 198, p. 962 
Mink, injuries to, § 199, p. ^3 
Minor injuries, § 198, p. 987 
Miscarriage, § 198, p. 983 
Misconception or. misinterpretation, § 196 
Mistake, § 196 

Motor vehicles, injuries to, § 199, p. 992 
Mules, injuries to, § 199, p. 992 
Multiple injuries, § 198, p. 915 
Neck injuries, § 198, p. 932 

Nervous shock and injury to nervous system, § 
198, p. 972 

Neurasthenia, § 198, p. 981 

New trial on ground of, § 196 

Nose injury, § 198, p. 931 

Oil tanks, injuries to, § 199, p. 993 

Orchards, injuries to, § 199, p. 993 

Oversight, § 196 

Paralysis, § 198, p. 975 

Passion resulting in, § 196 

Pasture, injuries to, § 199, p. 993 

Pelvis, injury to, § 198, p. 938 

Personal injuries, § 198, pp. 914-991 

Poultry, injuries to, § 199, p. 993 

Prejudice, § 196 

Presumptions as to, § 196 

Produce, injuries to, § 199, p. 993 

Property, injuries to, § 199, pp. 191-194 

Kibs, injuries to, -§ 198, p. 937 

Sacroiliac joint, injury to, § 198, p. 939 


DAMAGES 

Inadequate damages—Continued, 

Sawmills, injuries to, § 199, p. 993 

Scalds, § 198, p. 984 

Serious injuries, § 198, p. 915 

Setting aside verdict, § 196 

Sheep, injuries to, § 199, p. 993 

Shortening of leg, § 198, p. 963 

Shoulder injuries, § 198, p. 945 

Side injuries, § 198, p. 938 

Sight, injuries to, § 198, p. 976 

Skull injuries, § 198, p. 939 

Spine injuries, § 198, p. 935 

Springs, injuries to, § 199, p. 993 

Street clocks, injuries to, § 199, p, 993 

Teeth, injuries to, § 198, p. 932 

Temporary injury to eye, § 198, p, 980 

Toe injury, § 198, p. 969 

Trailers, injuries to, § 199, p. 992 

Traumatic diseases, § 198, p. 980 

Trees, injuries to, § 199, p. 993 

Unwholesome food or beverages, injuries from, 

§ 198, p. 987 

Vessels, injuries to, § 199, p. 992 
Wagons, injuries to, § 199, p. 992 
Water wheels, injuries to, § 199, p. 993 
Women, injuries peculiar to, § 198, p. 982 
Wrist injury, § 198, p. 948 
Incidental damages, defined, § 2, p. 457 
Inconsistent theories, pleading stating, effect of, § 
130, p. 750 

Inconvenience, mental pain and suffering causing as 
element of damage, § 70, p. 559 
Indemnity, recovery of money deposited as, § 116, p. 
705 

Indeterminate damages, defined, § 2, p. 457 
Indignities, 

Mental pain and suffering resulting as element 
of damage, § 70, p. 558 

Physical examination of injured person so as 
not to subject to, § 174, p. 854 
Individual damages, defined, § 2, p. 457 
Infants, earning capacity, instructions respecting 
personal injuries resulting in impairment of, § 
185, p. 892, n. 77 

Inferential proof, award of damages on, § 162, p. 813 
Initial pleading, requisites of, § 130, pp. 745-752 
Injury, distinguished, § 1 

Innocent and wrongful causes, proximate cause as 
between, § 22 
Inquest, 

Setting aside, § 192 

Stay of proceedings on default as precluding, § 
169 

Inquisition, 

Judgment entered on, operation and effect, § 190 
Setting aside, § 192 
Insane persons. 

Loss of time, recovery of damages for, § 38 
Mental pain and suffering, recovery for as per¬ 
mitted, § 63 

Insanity, personal injury resulting in, pleading of, 
§ 135, p. 768, n. 18 

Installment contract, measure of damage for breach, 
§ 79, p. 585 

Time of estimation, § 74, p. 566 
Installments, 

Forfeiture on breach of conditional sales con¬ 
tract, validity of provision for, § 113, p. 686 
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Installments—Continued, 

Liquidated damages, 

Provision for retention of installments as, § 
109 

Recovery of unpaid installments at time of 
breacli, § 116, p. 703 

Stipulations for payment of money in install¬ 
ments, § 113, p. 685 
Instructions, §§ 177-188, pp. 866-904 
Aggravation, § 184 
Alternative instructions, § 179, p. 869 
Ambiguity, § 179, p. 868 

Annuity tables, use of in determining amount of 
recovery, § 185, p. 896 
Breach of contract, damages for, § 197 
Cautionary instruction, § 178 
Certainty, § 179, p. 869 

Compensatory damages, mode of estimating, § 
183 

Conformity to pleadings, § 179, p. 870 

Impairment of earning capacity, § 185, p. 893 
Confusion in, § 179, p. 868 

Exemplary damages, § 188, p. 903 
Contradictory instructions, § 179, p. 868 
Cure of error, § 179, p. 869 
Definiteness, § 179, p. 868 
Directing award of damages, § 179, p. 869 
Disfigurement, mental pain and suffering result¬ 
ing, § 185, p, 881, n. 96 
Double damages, § 188, p. 903 
Permitting, § 181 

Duplication of elements, misleading instruction 
as to, § 181 

Duty of court in respect of, § 178 
Earning capacity, impairment of, § 185, p. 890 
Elements of damage, duty to instruct as to, § 
178 

Enumeration of different items of recovery, § 
181 

Evidence, restriction of jury to, § 180, pp. 872-875 
Exemplary damages, § 188, pp. 901-904 
Permissive nature of, § 117, p. 711 
Form, § 179, pp. 868-872 

Exemplary damages, § 188, p. 902 
Future consequences, personal injuries, § 185, p. 
884 

Future pain and suffering, § 185, p. 884 
Generality, § 179, p. 868 

Hernia, elements to be considered, § 185, p. 881, 
n. 96 

Illustration, erroneous rule of damage given by 
way of, § 179, p. 869 

Impairment of earning capacity, personal in¬ 
juries resulting in, § 185, p. 890 
Interest, allowance of, § 179, p. 872 
Irrelevant statements in, § 179, p. 869 
Itemizing elements of loss, § 183 
Judgment, basing on evidence, § 180, p. 874 
Jury, restriction to evidence, § 180, pp. 872-875 
Life expectancy, effect of on amount of recovery 
for personal injury, § 185, p. 896 
Limitation of, 

Jury to consideration of evidence, § 180, p. 
874 

Recovery to amount claimed in pleadings, 
§ 179, p. 870 

Loss of time, personal injuries resulting in, § 
185, p. 890 

Matter of law, measure of damages, § 177 


Instructions—Continued, 

Measure of damage, 

Duty to instruct on, § 178 
Matter of law on, § 177 
Medical expenses, § 185, p. 897 
Mental pain and suffering, § 185, p. 881 
Minimizing damages, § 184 
Misleading instructions, § 179, p. 868 

Duplication of elements of recovery, § 181 
Exemplary damages, § 188, p. 903 
Mitigation, § 184 

Mode of estimating compensatory damages, § 183 
Mortality tables, use of, § 185, p. 896 
Motor vehicles, damages for injuries to, § 186 
Necessary damages, separation of issues in re- 
spect to punitive damages, § 188, p. 903 
Nominal damages, 

Alternative instructions as to, § 179, p. 870 
Restricting award to, § 182 
Nursing, recovery for, § 185, p. 897 
Pain and suffering, § 185, p. 882 
Partial impairment of earning capacity, per¬ 
sonal injuries resulting in, § 185, p. 892, n. 76 
Permanent injuries, § 185, p. 887 
Personal injuries, § 185, pp. 879-898 

Double or duplicate recovery as authorized, 
§ 181 

Physical pain and suffering, § 185, p. 881 
Pleadings, limitation of recovery to amount claim¬ 
ed in, § 179, p. 870 

Present value, reduction of damages for impair¬ 
ment of earning capacity, § 185, p. 895 
Presumptions, conformity to pleadings, § 179, p. 

871 

Profit, § 183 

Proof, conformity to circumstances in, § 180, p. 

872 

Property, damages for injuries to, § 186 
Prospective damages, limitation as to, § 183, n. 
75 

Punitive damages, § 188, pp. 901-004 
Quotient verdicts, § 178 
Reduction of damages, § 184 
Redundancy, enumeration of different items of re¬ 
covery, § 181 

Repetition, enumeration of different items of 
recovery, § 181 

Request, theory as required to be disclosed, § 179, 
p. 869 

Requisites in general, § 179, pp. 868-872 
Restriction of. 

Jury to evidence, § 180, pp. 872-875 
Recovery to amount claimed in pleadings, § 
179, p. 870 

Rules of damages, § 177 
Speculative, 

Consequences, personal injuries, § 185, p. 885 
Damages, impairment of earning capacity, § 
185, p. 894 
Verdicts, § 178 
Sua sponte, § 178 

Substantial damages, restricting award to nom¬ 
inal damages on failure to show, § 182 
Substantive rules of damages, § 177 
Time, loss of on account of personal injuries, 
§ 185, p. 890 

Total disability, § 185, p. 889 
Vagueness, § 179, p. 869 
Verdict, conformity, § 189 
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Insults, 

Breach of contract accompanied by, mental pain 
and suffering resulting as element of dam¬ 
age, § 69 

Exemplary ^ damages, wrongs importing, § 119 
Mental pain and suffering resulting, recovery 
of damage for, § 70, p. 558 
Insurance, 

Breach of contract to procure, excessive or in¬ 
adequate damages, § 200 

Measure of damages for breach of contract to 
insure, § 74, p. 564, n. 45 
Mitigation, consideration in, § 99 

Intellectual capacity, loss of as element of damage, 
§ 60 
Intent, 

Exemplary damages. 

Admissibility of evidence as to, § 159 
Instruction as to, § 188, p. 902 
Liquidated damages, determination of character 
of provision from, § 103 

Interest, 

Accounts, period for which recoverable, § 92, p. 
638 

Advances, § 92, p. 638 

Agreement respecting liquidation as affecting 
allowance, breach of contract, § 52, p. 540 
Allowance in nature of damages, § 51 
Arbitration, allowance of in respect to damages 
ascertained by, § 52, p. 539 
Assessment of without intervention of jury, § 
168 

Breach of contract, § 4; § 52, pp. 535-540 
Jury question as to, § 176, p. 866 
Loan of money at certain interest, measure 
of damage, § 79, p. 586 
Period for which recoverable, § 92, p. 637 
Building and construction contracts, allowance as 
damages for breach, § 52, p. 538 
Compensatory damages as including, §§ 51-54, 
pp. 535-545 
Compound interest. 

Allowance as damages, § 52, p. 540 
Equity action, § 54 

Computation, allowance of in respect to damages 
ascertainable by, § 52, p. 539 
Contracts, § 52, p. 537 

Unliquidated claims in action on, § 52, p. 
538 

Damages distinguished, § 52, p. 537 
Default, allowance for breach of contract from 
time of, § 52, p. 537 
Delay in performance, § 77 

Acts of claimant causing, § 52, p. 536 
Demand, 

Allowance from time of, § 52, p. 538 
Unreasonable demand as affecting allowance 
of, § 53, p. 543 

Detention of money, compensation for, § 113, p. 
684 

Discretion, 

Equity, § 54 

Instructions as to, § 179, p. 872 
Personal property action, § 53, p. 543 
Beal property damage, § 53, p. 544 
Unliquidated claims 

Action of contract, § 52, p. 539 
Tort actions, '§ 53, p. 542 


Interest—Continued, 

Dispute as to amount of debt or right to recover 
as affecting allowance for breach of con¬ 
tract, § 52, p, 540 
Element of damage, § 51 
Equity, allowance in, § 54 

Exemplary damages, tort actions, § 53, p. 543 
Implied contracts, allowance as damage in ac¬ 
tion based on, § 51, p. 535 
Inclusion as, § 1 

Instructions, allowance of, § 179, p. 872 
Judgment, § 92, p. 640 

Jury, assessment without intervention of, § 168 
Jury question, § 176, p. 866 

Beal property damage, § 53, p. 544 
Liquidated damages, recovery of, § 52, p. 536; 
§ 116, p. 703 

Loss or destruction of personal property, dam¬ 
ages as including, § 83, p. 596 
Materials furnished, § 92, p. 638 
Measure of damage, computation of, § 92, pp. 
635-641 

Money wrongfully obtained or used, § 92, p. 639 
Open accounts, § 92, p. 638 

Penal bonds, breach of condition, § 92, p. 639 
Penalties, allowance as, § 54 
Period for which computed when awarding dam¬ 
ages, § 92, p. 637 

Personal injuries, award as damages in actions 
for, § 53, p. 543 

Personal property, allowance of in action for 
injury to, § 53, p. 543 
Pleading as damages, § 140 

Present value of future damages, legal rates 
used in computing, § 194 

Profits, building and construction contracts, § 
52, p. 538 
Bate of. 

Computation when awarded as damages, § 
92, p. 636 
Governing law, § 4 

Beal property, allowance in actions for injuries 
to, § 53, p. 544 

Set-off or counterclaim, existence of unliquidated 
claim in nature of as precluding allowance, 
§ 52, p. 540 
Statutory provisions. 

Breach of contract, § 52, p. 537 
Negligent injury to property, § 53, p. 544 
Unliquidated damages, § 53, p. 542 
Torts, 

Becovery for, § 92, p. 640 
Unliquidated claims arising out of, § 53, pp. 
540-545 

Unliquidated claims, 

Action of contract, § 52, p. 538 
Discretion as to, § 54 
Beal property damage, § 53, p. 544 
Unreasonable demand as affecting allowance of, 
§ 53, p. 543 
Verdict, § 92, p. 640 

Allowance in respect of claim ascertained by, 
§ 52, p. 539 

Vexatious withholding of money, breach of con¬ 
tract, § 52, p. 536 

Wrongful diversion of funds, discretion as to 
allowance, § 54 

Interference with business, measure of damage § 80 
Interlocutory judgment, assessment on, § 163 
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Internal injury, . 

Excessive or inadequate damages, § 198, p. 940 
Mental pain and suffering resulting from as 
element of damage, § 65, n. 67 
Intervening causes, comxDensatory damages, § 20, pp. 
475-479 

Intervening damages, defined, § 2, p. 458 
Intrinsic value, evidence, admissibility, § 157, p. 807 
Intrinsic work, personal property, damages as based 
on, § 88, p. 630 

Irrelevant statements, instructions, § 179, p. 869 
Irreparable damages, defined, § 2, p. 458 
Issues, 

Actions for damages, § 143, pp. 781-787 
Assessment of damages in trial of, § 173 
Instructions permitting, breach of contract, § 
188, p. 901 
Itemizing damages, 

Instructions, § 183 
Pleading, § 130, p. 748 

Exemplary damages, § 133 
Expenses incurred, § 139, p. 775 
Verdict, § 189 

Jaw injuries, excessive or inadequate damages, § 
198, p. 932 
Joint liability. 

Exemplary damages, 1125, p. 732 

Assessment according to amount of culpabil- 
. ' ity, § 126, p. 741 

Wealth or pecuniary ability of parties as 
considered in determining amount, § 126, 
p. 743 

Mitigation, consideration in, § 98 
Verdict, § 189 
Judgment, 

. Inquisition of damages, operation and effect of, 
§ 190 

Interest on, § 92, p, 640 
Jury, 

Assessment of damages on default, § 168 
Instructions, restriction of jury to evidence, § 
180, pp. 872-875 

Waiver, assessment of damages, § 168 
Jury questions, 

Aggravation, 

Amount of compensation, § 176, p. 865 
Proximate cause, § 176, p. 862, n. 56 
Apoplexy, § 176, p. 863, n. 58 
Appendicitis, natural consequences of injury, § 
176, p. 863, n. 58 
Assessment of damages, § 176 
Blindness, proximate cause, § 176, p. 862, n. 56 
Breach of contract, 

Damages recoverable, § 176, p. 866 
Interest on unliquidated claims, § 52, p. 539 
Cancer, § 176, p. 863, n, 58 

Concussion of brain, proximate cause, § 176, p. 
862, n. 56 

Curvature of spine, proximate cause, § 176, p. 
862, n. 56 

Delay in payment, compensation as recoverable 
for, § 176, p. 866 

Earnings, loss of earning power, § 176, p. 864 
Exemplary damages, § 117, pp. 708, 710 
Amount of award, 1126, p. 737 
Expenses, amount of compensation for, § 176, p. 
865 

Future consequences, tort action,* § 31 


F Jury questions—Continued, 

Future pain and suffering, § 176, p. 860 
Future profits, measure of, § 90 
Hernia, proximate cause of, § 176, p. 862, n. 56 
Interest, 

Award of as part of damages, § 176, p. 866 
Personal injury actions, § 53, p. 543 
Heal property damage, § 53, p. 544 
Unliquidated claims in tort actions, § 53, p. 
542 

Liquidated damages. 

Delay in performance, § 115, p. 699 
Determination of, § 101, p. 654 

Character of stipulation, § 102, p. 657 
Measure of damage, § 71 
Torts, § 80 ‘ 

Mental pain and suffering, amount of award, § 
94, 176, p. 865 

Miscarriage, proximate cause of injury, § 176, 
p. 862, n. 56 

Mitigation, amount of compensation as affected 
by, § 176, p. 865 

Natural consequences, § 176, p. 862 
Pain and suffering, damage, § 176, p. 859, n. 48 
Paralysis, proximate cause, § 176, p. 862, n. 56 
Permanency of injury, § 176, p. 860 
Personal injuries, amount of damage, § 176, p. 
864 

Profits, § 176, p. 857, n. 42 
Proximate cause, § 176, p. 862 
Compensatory damages, § 19 
Eeduction of loss, § 176, p. 865 
Time, loss of, § 176, p. 864 
Torts, 

Interest on unliquidated claims, § 53, p. 542 
Measure of damages, § 80 
Tuberculosis, injury as resulting in, § 176, p. 
863, n. 58 

Unliquidated claims, actions of contract, § 52, 
p. 539 

Value, determination of as element of damage, § 
88, p. 627 
Justification, 

Breach of contract, damages as not recoverable 
in case of, § 9 
Pleading, § 142 
Kidneys, 

Excessive or inadequate damages for injuries to, 
§ 198, p. 942 

Pleading injury to, § 135, pp. 761, 763, nn. 76, 79 
Knee injury. 

Excessive or inadequate damages, § 198, p. 964 
Future pain and suffering on account of injury 
to, instruction on, § 185, p. 885, n. 19 
Knowledge, exemplary damages, wrongful nature of 
act, I 123, p. 721 
Labor, 

Breach of contract for, measure of damage, § 
79, p. 580 

Loss of capacity to as element of recovery, § 
Labor costs, delay in performance authorizing re¬ 
covery of damage for, § 77 
Land damages, defined, § 2, p. 458 
Landlord and tenant,, loss of tenants as element of 
damage, § 55 

Latent defects, exemplary damages, accident caused 
by concurrence of, § 117, p. 710 
Latent injuries, physical examination, power of court 
to require submission to, § 174, p. 845 
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Law questions, 

Assessment of damages, § 176 
Liquidated damages, determination of, § 101, n. 


Leasehold interest, compensation as recoverable for 
damage to, § 41, n. 73 

Leases, liquidated damages, breach of provision, § 113, 

p. 688 

Leg injuries. 

Excessive or inadequate damages, § 198, p. 954 
Other Injury in connection with, § 198, p. 952 
Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 

Legal damages, defined, § 2, p. 458 
Legal injury, damages as recoverable for, § 5 
Legal malice, actual malice distinguished, § 123, p. 
725 

Liability for damages, meaning of, § 1, n. 5 
Life expectancy. 

Consideration in determining amount of damage 
for permanent injury, § 81, p. 594 
Earning capacity, consideration in determining 
damage for impairment of, § 87, p. 624 
Evidence, 

Admissibility of personal injury action, § 
151 

Suflaciency, § 162, p. 822 

Instructions, effect of on amount of recovery 
for personal injury, § 185, p. 896 
Limbs, mental pain and suffering as result of loss 
or fracture, substantial damages as recoverable, 
§ 64 

Liquidated damages, §§ 101-116, pp. 650-705 

Abandonment of contract, effect on provision, § 
115, p. 698 
Actual damage, 

Proof of as essential, § 115, p. 699 
Recovery of compenL»ation for, § 116, p. 703 
Additional work causing delay in performance, 
enforcement of provision in case of, § 115, p. 

696 , 

Alternative agreements, § 110 
Alternative rights under contract providing for, 
§ 115, p. 6(H 

Amount of recovery, § 116, pp. 700-705 

Variance with extent of breach, provision 
for, § 112 

Apportionment, delays in performance, § 115, p. 

697 

Attorney’s fees, provision for payment of, § 113, 
p. 685 

Bond for performance of stipulated act, § 110 
Bonus, provision for, § 106 
Breach of contract, 

Burden of proof, § 144, p. 792 
Sale of personalty, § 113, p. 685 
Statutory provisions, § 101, p. 654 
Building and construction contracts. 

Construction of provisions for, § 116, p. 703 
Delay in performance, | 106; § 113, p. 682; 
§ 115, p. 698 

Stipulations for, § 102, p. 659, n. 83 
Burden of proof, § 102, p. 658; § 144, p. 791 
Business, breach of contract to refrain from, % 
113, p. 690 

Certainty, § 101, p. 653; § HI 

Breach of contract for sale of personalty, § 
113, p. 685 

Collateral character of provisions, § 112 


Liquidated damages—Continued, 

Computation of, § 116, p. 702 
Conditional sales contract, validity of provision 
for, § 101, p. 652, n. 25 

Consideration, determination of character of 
stipulation from, § 102, p. 656 
Construction of provision for, § 114 
Contract, 

Amount fixed by, § 101, p. 650 
Determination of character of stipulation 
from, § 102, p. 656 

Co-operative marketing agreement, § 101, p. 651 
Validity of provision for, § 113, p. 686, n. 4 
Covenants, damages disproportionate to, § 111 
Default, enforcement by party in default, § 115, 
p. 694 

Defined, § 2, p. 458 
Delay in performance, 

Enforcement of provision for, § 115, p. 696 
Extent of delay for which recovery allowed, 

§ 116, p. 703 

Stipulations against, § 106 
Deposits, 

Provisions for retention of, § 109 
Recovery of amount deposited as liquidated 
damages, § 115, p. 694 

Designation given by parties to sum specified 
as conclusive as to character of provision, § 
105 

Determination of character of stipulation for, §§ 
102-113, pp. 655-691 

Difficulty of measuring damages, consideration in 
determining nature of provision, § 107 
Duration of default or delay, amount fixed by, § 
112 

Effect of provision, § 114 

Employment contract, breach of, § 113, p. 689 
Enforcement of provision for, § 115, pp. 692-700 
Excessiveness of provision, § 108, p. 672 
Exchange of realty, validity of provision for, § 
113, p. 687 

Excusable delay in performance, enforcement of 
provision in case of, % 115, p, 696 
Fluctuating amount, provision for payment of, § 
112 

Forfeitures, 

Annulment or rescission of contract, § 115, p. 
695 

Conelusiveness as to use of word in provi¬ 
sion for, § 105 

Form of provision, consideration in determining 
question, § 104 
Governing law, § 4 

Hire, breach of contract for, § 113, p. 690 
Inadequacy of provision, § 108, p. 673 
Installments, 

Provisions respecting money payable in, § 
113, p. 685 

Recovery of unpaid installments at time of 
breach, § 116, p. 703 

Intent of parties as determining character of 
stipulation for, § 103 
Interest, '§ 52, p. 536 

Recovery of, § 116, p. 703 
Stipulation respecting rate as provision for, 
§ 113, p. 684 

Invalid provision for, effect on other provisions of 
contract, § 114 
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liquidated damages—Continued, 

Jury questions as to, § 101, p. 654 

Belay in performance, § 115, p. 699 
Determination of eha-raeter of stipulation, § 
102, p. 657 

Language of provision, consideration in deter¬ 
mining question, § 104 
Leases, breach of provisions, § 113, p. 688 
Limitation in contract on liability as provision 
for, § 113, p. 682 

Loss as essential to recovery of, § 115, p. 699 
Measure of recovery, § 116, pp. 700-705 
Money, application of provisions to contracts for 
payment of, § 113, p. 683 

Mutuality of liability, validity as dependent on, 
§ 115, p. 604 

Occupancy and use, collection for delay in per¬ 
formance, § 115, p. 698 

Part payments, provision for retention of, § 109 
Part performance, 

Contract admitting of, § 110 
. Enforcement of provision as precluded in 
case of, § 115, p. 695 

Particular words or terms, use of as determining 
character of provision, § 105 
Payment of money, application to contracts for, 
§ 113, p. 683 
Penalty, 

Distinguished, § 101, p. 654 
Provisions imposing penalty, § 102, p. 657 
Personal property, breach of contract for sale of, 
§ 113, p. 685 
Pleading, § 132 

Preference for construction of provision as pen¬ 
alty or liquidated damages, § 102, p. 658 
Presumptions, penalties as distinguished, § 106 
Prima facie evidence, contract providing for, § 
162, p. 833 

Principal contract, nature of, § 110 
Profession, breach of contract to refrain from 
practicing, § 113, p. 690 

Proportionment to probable damage, § 108, p. 670 
Public board or commission, enforcement of pro¬ 
vision, § 115, p. 699 

Real property, sale or exchange of, § 113, p. 687 
Reasonableness of provision, consideration in 
determining character of stipulation, § 108, 
pp. 668-674 

Reciprocal provisions, necessity of, § 101, p. 651 
Recitals of uncertainty, § 107 
Refraining from business or profession, breach 
of contract relating to, § 113, p. 690 
Rejected goods, delay in delivei'y, § 115, p. 697 
Rental contracts, breach of, § 113, p. 688 
Retention of payments to secure performance, § 
112 

Right to enforce provisions for, § 115, pp. 692-700 
Sale of personal property, breach of contract for, 
§ 113, p. 685 

Scope of provision for, § 114 
Several acts or conditions, contracts for perform¬ 
ance of, § 111 

Single act or condition, contracts for perform¬ 
ance of, § 110 

Statutory provisions, § 101, p. 651 
Pleading of, § 132 
Stipulations, § 101, p. 651 

Determination of character, §§ 102-113, pp. 

655-691 


Liquidated damages—Continued, 

Stipulations—Continued, 

Rights of parties controlled by, § 116, p. 700 
Subsequent offer to perform as affecting right 
to recovery, § 115, p. 694 
Substantial performance. 

Contract admitting of, § 110 
Enforcement of provision as precluded in 
case of, § 115, p. 695 

Termination of contract with completion of work 
by owner, § 115, p. 698 
Time as of which considered, § 101 p. 654 
Uncertainty, § 107 

Unconscionable provisions, relief from, § 108, p. 
673 

Waiver, § 115, p. 700 

Burden of proof as to, § 144, p. 792 
Provision for, § 112 

Warranty, stipulations in contract of, § 113, p. 
686 

Liquidation, agreement respecting as respects allow¬ 
ance of interest on damages for breach of con¬ 
tract, § 52, p. 540 

Linotype machines, excessive or inadequate damages 
for Injuries to, § 199, p. 993 
Litigation, 

Expenses of as element of damage, § 50, pp. 531- 
535 

Measure of recovery for expense of, § 91 
Live stock, expenses incurred in attempt to effect cure 
as element of damage, § 49 

Living expenses, personal injury resulting in in¬ 
creased expenses, § 47, p. 526 
Loans, 

Breach of contract for loan of money, measure 
of damage, § 79, p. 583 
Interest recoverable, § 92, p. 638 
Lodging, breach of contract for, measure of damages, 
§ 79, p. 582 
Loss of 

Arm, excessive or inadequate damages, § 198, p. 
946 

Earning capacity. Earning capacity, ante 
Eye, excessive or inadequate damages, § 198, p. 
977 

Legs, inadequate or excessive damages, 

Both legs, § 198, p. 962 
One leg, § 198, p. 961 
Profits, 

Breach of contract, recovery for, § 43, pp. 
519-523 

Building and construction contracts, recovery 
for, § 43, p. 522 

Compensatory damages, §§ 42-44, pp. 516- 
524 

Crops, injury resulting in as recoverable, § 
44 

Personal injuries, recovery for, § 44 
Torts, recovery for loss consequent upon, 
§ 44 

Services, element of damage, § 39 
Time, 

Element of recovery, § 38 
Injury to property resulting in, recovery for, 
§ 35 

Losses, contracts for division of, measure of damages 
for breach, § 70, p. 582 

Lost animals, measure of damages, § 83, p. 597 
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Liungs, 

Excessive or inadequate damages for injuries to, 
§ 198, p. 941 

Pleading injury to, proof of coughing blood as 
admissible under, § 135, p. 761, n. 76 
Luxuries, deprivation of use of, compensation as 
recoverable for, § 41 

Machinery, delay in furnishing, measure of damage, 
§ 77 
Malice, 

Defined, § 123, p. 725 
Exemplary damages, 

Admissibility of evidence as to, § 159 
Consideration in assessing, § 126, p. 739 
Ground for award, § 123, p. 722 
Instruction as to, § 188, p. 902 
Necessity of, § 119 
Pleading of, § 133 

Sufficiency of evidence, § 162, p. 818 
Legal malice as distinguished from actual malice, 
§ 123, p. 725 

Pleading, exemplary damages as requiring, § 133 
Property damage, mental pain and suffering re¬ 
sulting as element of damage, § 68 
Malicious injury, 

Attorneys’ fees as recoverable in case of, § 50, p. 
534 

Jury question, amount of damage, § 176, p. S59 
Malpractice, 

Certainty, recovery of damage as dependent on 
certainty as to amount, § 28, p. 495, n* 17 
Proximate cause of damage flowing from, § 20, p. 
478 

Manufacturing contracts, 

Excessive or inadequate damages for breach of, 
§ 200 

Measure of damages for prevention of perform¬ 
ance, § 90 

Marine insurance, mitigation, consideration in, § 99 
Maritime law, proctor’s fee as element of damage, § 
50, p. 533, n. 40 

Market fluctuations, profits dependent on, recovery as 
for, § 42, p. 517 
Market value, 

Admissibility of evidence as to, motor vehicles, § 
157, p. 808 

Animals, depreciation in as element of recovery, 
§ 41 

Crops, damages for destruction as based on, § 
85, p. 612 

Determination of as element of damage, § 86, p. 
627 

Evidence, 

Admissibility in action for injury to animal, 
§ 147, p. 806 

Admissibility in respect to property having 
no market value, § 157, p. 807 
Forest trees, damages for destruction based on, § 
85, p. 614 

Instructions respecting, motor vehicles, § 186, n. 
25 

Motor vehicles, 

Instructions respecting, § 186, n. 25 
Sufficiency of evidence as to, § 162, p. 835 
Marriage, breach of contract, mental pain and suffer¬ 
ing as basis for substantial damages, § 64 
Master and servant, 

Breach of contract for services, mitigation of 
loss, § 34, p. 505 


Master and servant—Continued, 

Exemplary damages, liability for wrongful act 
of servant, § 125, p. 732 

Ratification of wrongful act of servant, exemp¬ 
lary damages as recoverable, § 125, p, 733 
Mastoiditis, pleading of, § 135, p. 762, n. 77 
Materials, 

Delay in performance, measure of damage as in¬ 
cluding cost of, § 77 

Interest recoverable in action to recover for, § 
92, p. 638 

Mathematical certainty, evidence, necessity of, § 162, 
p. 817 

Matured crop, measure of damage for destruction of, 
§ 85, p. 611 
Meadows, 

Evidence, admissibility in action for damage to, § 
157, p. 806 

Excesswe or inadequate damages for injury to, § 
199, p. 993 

Measure of damages for destruction of, § 85, p. 
615 

Measure, 

See, also, Amount, ante 

Advertising contract, breach of, § 79, p. 581, n. 
87 

Aggravation as bearing on, § 95 
Agistment contract, breach of, § 74, p. 563, n. 45 
Alfalfa, destruction of crop of, § 85, p. 613 
Alternative contracts, § 72 

Anticipated profits, prevention of performance, § 
78, p. 576 

Art, objects, of, § 88, p. 630 

Betterment of land, breach of contract for, § 79, 
p. 588 

Board, breach of contract for, § 79, p. 582 
Breach of contract, §§ 73-79, pp. 563-588 
Betterment of land, § 79, p. 588 
Board, § 79, p. 582 

Building and construction contracts, ante, 
this head 

Competition, restraining, § 79, p. 583 
Consideration as, § 74, p. 567 
Costs of completion in case of part perfprm- 
ance, § 75 

Defective performance, § 76 
Delay in performance, § 77 
Delivery of property, § 79, p. 586 
Division of profits, losses o-r expenses, § 79, 
p. 582 

Expense in avoiding loss, § 74, p. 568 

Expenses, division of, § 79, p. 582 

Failure to perform, § 74, pp. 563-568 

Grant of special privilege, § 79, p. 583 

Improvement of land, § 79, p. 588 

Instructions as to, § 187 

Interest included, § 52, p. 537 

Labor, § 79, p. 580 

Loan of money, § 79, p. 583 

Lodging, § 79, p. 582 

Losses, division of, § 79, p. 582 

Manufacturing contract, § 78, p. 577, n. 52 

Part performance, § 75 

Particular classes of contracts, § 79, pp. 580- 
588 

Payment of money, § 79, pp. 583, 586 
Prevention of performance, § 78, pp. 575-580 
Profits, § 90 

Division of, § 79, p. 582 
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Measure—Continued, 

Breach of contract—Continued, 

Property, payment or delivery of, § 79, p. 586 
Restraining competition, § 79, p. 583 
'Return of securities, § 79, p. 587 
Rules governing, § 71 
Services, § 79, p. 580 
Severable contract, § 75 
Special privilege, grant of, § 79, p. 583 
Stipulations respecting, § 74, p. 567 
Support, § 79, p. 582 
Termination by consent, § 75 
Time of estimation, § 74, p. 566 
Waiver of tort with action on contract, § 74, 
p. 568 

Work, § 79, p. 589 
Building and construction contract, 

Breach of, § 74, p. 564, n. 45 
Defective performance, § 76 
Part performance, § 75 
Prevention of performance, § 78, p. 576, n. 
39 

Rental value as measure for delay in per¬ 
formance, § 77 

Special damage for delay in performance, § 
77 

Value of use as measure for delay in per¬ 
formance, § 77 

Buildings, injury to, § 85, p. 608 
Business, 

Loss of, § 90 

Tortious interference with, § 80 
Choice as to method of determination, § 72 
Compensatei-y damages, §§ 71--94, pp. 560-642 
Consideration as, breach of contract, § 74, p. 
567 

Contracts, repudiation of, § 74, p. 564 
Crops, destruction of, § 85, p. 610 
Defective performance of contract, § 76 
Degree of negligence as affecting, § 71 
Delay in payment, § 79, p. 583 
Delay in performance, § 77 

Expenses included, § 78, p. 579 
Material and labor costs, § 77 
Part performance not admeasurable by con¬ 
tract, § 78, p. 578 

Performance partly completed according to 
contract, § 78 

Profits as included, § 78, p. 579 
Reasonable value of work and materials 
furnished, § 78, p. 579 

Deprivation of use of personal property, § 83, p. 
600 

Destruction of personal property, § 83, p. 596 ' 
Detention of personal property, § 83, p. 600 • 

Discretion of jury, § 71 

Personal injuries, § 81, p. 590 
Earning capacity, impairment of, § 87, pp. 619- 
627 

Earnings, loss of, § 86 
Equipment, delay in furnishing, § 77 
Estimating damages, choice as to method, § 72 
Estoppel or waiver affecting amount, § 100 
Exemplary damages, § 126, pp. 737-744 
Expenses, 

Breach of contract, § 74, p. 568 
Prevention of performance, § 78, p. 577 
Recovery for, § 91 
Fair compensation as basis of, § 71 


Measure—Continued, 

Fences, destruction of, § 85, p. 610 
Financial condition of parties as affecting, § 7i 
Flo wage, land injured by, § 84, p. 605 
Forest trees, destruction of, § 85, p. 614 
Fruit trees, destruction of, § 85, p. 614 
Future profits, § 90 
Governing law, § 4 

Growing crops, destruction of, § 85, p. 610 
Grass, destruction of, § 85, p. 616 
Hay, destruction of, § 85, p. 616 
Impaired purchasing power of dollar considered 
in assessing damages, § 71 
Impairment of earning capacity, § 87, pp. 619- 
627 

Improvement of land, breach of contract for, § 
79, p. 588 

Installment contract, breach of, § 79, p. 585 
Time of estimation,' § 74, p. 566 
Instructions on, § 177 

Breach of contract, § 187 
Duty to instruct on, § 178 
Injuries to property, § 186 
Personal injuries, § 185, p. 879 
Insurance, breach of contract to insure, § 74, p. 

564, n. 45 
Interest, 

Breach of contract, § 52, p. 537 
Loan of money, § 79, p. 586 
Computation of, § 92, pp. 635-641 
Delay in performance, § 77 
Interference with business, § 80 
Jury question as to, § 71 
Tort actions, § 80 

Labor contract, breach of, § 79, p. 580 
Labor costs, delay in performance, § 77 
Law question as to, § 176, p. 857 
Liquidated damages, § 116,' pp. 700-705 
Litigation, expense of, § 91 
Loan of money, breach of contract, § 79, p. 583 • 
Lodging, breach of contract for, § 79, p. 582 
Loss of, 

Personal property, § 83, p. 596 
Time and earnings, § 86 
Lost animals, § 83, p. 597 
Machinery, delay in furnishing, § 77 
Manufacturing contract, 

Breach of, § 78, p. 577, n. 52 
Prevention of performance, § 90 
Material costs, delay in performance, § 77 
Matured crop, destruction of, § 85, p. 611 
Meadow land, destruction of, § 85, p. 615 
Medical attention, expense of, § 91 
Medium of measurement, § 71 
Mental pain and suffering, § 94 
Money, compensation in as basis, § 71 
Motive as determinative of, § 71 
Motor vehicles, loss of use due to injury, § 83, p. 
601 

Nominal damages, § 16 
Nursing, expense of, § 91 

Obstruction of access, real property, § 84, p. 607 
Orchards, destruction of, § 85, p. 614 
Ornamental trees, destruction of, § 85, p. 614 
Overhead expenses, prevention of performance, § 
78, p. 576, n. 39 

Part performance of contract, § 75 

Services, breach of contract for, § 79, p. 
581 



INDEX TO 

Measure—Continued, 

Particular elements, §§ 86-94, pp. 617-642 
Pasture lands, destruction of, § 85, p. 615 
Payment of money, breach of contract relating 
to, § 79, p. 588 

Pecuniary loss as basis, § 71 
Perennial crops, destruction of, § 85, p. 613 
Personal injuries, § 81, pp. 589-596 
Instructions as to, § 185, p. 879 
Rules governing, § 71 

Personal property, injuries to, § 83, pp. 596-603 
Personnel of defendant as affecting award, § 71 
Physical pain and suffering, § 93 
Pleading, setting out amount, § 130, p. 746, n. 
62 

Prevention of performance, § 78, pp. 575-580 
Contract for services, § 79, p. 581 
Installments paid to be considered, § 78, p. 
579 

Tennination of contract by implied terms, § 
78, p. 580 

Time of estimation, § 78, p. 580 
Prior claims or settlements as affecting, § 71 
Profits, 

Delay in performance, contract for services, 

§ 79, p. 582 
Loss of, § 90 

Prevention of performance as authorizing in¬ 
clusion of, § 78, p. 577 
Property, injuries to, § 82 
Rules governing, § 71 

Prospective profits, prevention of performance, 

§ 78, p. 577 

■Quasi-contract, breach of, § 74, p, 568 
Rate of interest, computation of, § 92, p. 636 
Real property,, injuries to, §§ 84, 85, pp. 603-617 
Rental value, § 89 
Rescission of contract, § 79, p. 587 
Restraining competition, breach of contract re¬ 
lating to, § 79, p. 583 

Rodeo, breach of contract to furnish lights for, § 
74, p. 563, n. 45 
Rules governing, § 71 
Secondhand articles, § 88, p. 630 
Services, breach of contract for, § 79, p, 580 
Shade trees, destruction of, § 85, p. 614 
Shipping, detention of, § 83, p. 602 
Shrubs, destruction of, § 85, p. 613 
Soil, unlawful removal or injury to, § 85, p. 616 
Special privilege, breach of contract granting, § 
79, p. 583 

Statutory provisions, 

Breach of contract, § 74, p. 568 
Compensatory damages, § 71 
Stipulations, breach of contract, § 74, p. 567 ' 
Support, breach of contract for, § 79, p. 582 
Timber, destruction of, § 85, p. 615 
Time, loss of, § 86 

Time of estimation, breach of contract, § 74, p. 
506 

Torts, § 80 

Trees, destruction of, § 85, p. 613 
Turf, destruction of, § 85, p. 616 
Vessels, detention of, § 83, p. 602 
Wearing apparel, damage to, § 88, p. 629 
Work, breach of contract for, § 79, p. 580 
Medical attention, 

Breach of contract to provide, measure of dam¬ 
ages, § 74, p. 564, n. 45 


DAMAGES 

Medical attention—Continued, 

Evidence, admissibility, § 150 
Measure of recovery for expense of, § 91 
Personal injuries, 

Duty of injured person to procure, § 36 
Recovery for, § 47, p. 526 

Medical examination of person injured, affidavit, ap¬ 
plication on, § 174, p. 852 
Medical expenses, 

Burden of proof as to, § 144, p. 790 
Evidence, 

Admissibility, § 156 
Sufficiency, § 162, p. 830 
Instructions as to, § 195, p. 897 
Recovery for, § 185, p. 897 
Pleading of, § 139, p. 776 
Proof of as essential to recovery, § 162, p. 830 
Reasonable value of services, sufficiency of evi¬ 
dence as to, § 162, p. 830 
Medical treatment, 

Aggravation of injury by, damages as recover¬ 
able in case of, § 20, p. 477 
Pleading of, § 135, p. 765 

Medicine, personal injuries, expense of as element 
of compensation, § 47, p. 526 
Medium of payment. 

Breach of contract respecting, measure of dam¬ 
age, § 79, p. 584 

Compelling acceptance of compensation in cer¬ 
tain medium, § 96 

Memory, evidence, admissibility of evidence as to 
injury causing loss of memory, § 147, n. 66 
Men, excessive or inadequate damages for injuries 
peculiar to, § 198, p. 984 
Menstrual functions, pleading, proof of disturbance 
as admissible under general averment of bodily 
injury, § 135, p. 761, n. 76 
Mental Anguish. Mental pain and suffering, post 
Mental faculties, impairment of as element of dam¬ 
age, § 60 

Mental impairment, excessive or inadequate damages, 
§ 198, p. 972 

Mental pain and suffering, 

Academic instructions relative to damages, § 
185, p. 884 

' Accurate computation of damage as essential to 
recovery for, § 63 

Age, consideration in determining amount of 
damage, § 94 

Apprehension of future consequences, recovery 
of damage for, § 70, p. 559 
Annoyance resulting as element of damage, § 
70, p. 559 

Breach of contract causing, damage as recover¬ 
able for, § 69 I 

Cause of action apart from as element of dam¬ 
age, § 63 

Character, substantial damages as recoverable in 
cases affecting, § 64 
Children, compensation for, § 63 
Compensatory damages, §§ 63-70, pp. 549-560 
Disappointment as element of damage for, § 63 
Discretion as to allowance for, | 63 
Disfigurement causing, - 

Element of damage, | 66 
Instruction as to, § 185, p. 881, n. 96 
Domestic relations, substantial damages as re¬ 
coverable in cases involving, § 64 
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Mental pain and suffering—Continued, 

Dread of future illness or death as element of 
damage, § 70, p. 559, n. 9 
Elements of damage, §§ 63-70, pp. 549-560 
Evidence, 

Admissibility, § 146 
Sufficiency, § 162, p. 825 
Exemplary damages, § 117, p. 707 

Compensatory as distinguished from, § 63 
Fracture of limb, substantial damages as recov¬ 
erable in ease of, § 64 
Fright, ^ 

Recovery for, § 70, p. 556 
Wrong against third person causing as ele¬ 
ment of damage, § 67 

Gross carelessness, substantial damages as re¬ 
covered in cases involving, § 64 
Humiliation causing as element of damage, § 
70, p. 558 

Imaginary suffering as element of damage, § 63 
Inconvenience resulting as element of damage, § 
70, p, 559 

Independent ground of recovery, § 64 
Indignities causing, recovery for, § 70, p. 558 
Insane persons, element of damage, § 63 
Instructions as to, § 185, p. 881 
Insult causing, recovery of damage for, § 70, p. 

558 

Internal injuries resulting in, damage as recov-. 

able, § 65, n. 67 
Measure of damage, § 94 
Miscarriage, 

Damages as recoverable for, § 65, n, 69 
Fear resulting in as element of damage, § 70, 
p. 559, n. 9 

Mutilation of person causing as element of dam¬ 
age, § 66 

Natural consequences, element of damage, § 63 
Parental feelings, substantial damages as recov¬ 
erable, § 64 

Particular forms of, § 70, pp, 556-560 
Personal representative, I’ecovery by, § 63 
Physical injury resulting in as proper element 
of damage, § 65 
Pleading, § 135, p. 765 

Probable consequences of wrong, recovery for, § 
63 

Property damage causing as element of damage, 

§ 68 

Regret as element of damage for, § 63 
Reputation, substantial damages as recoverable 
in cases involving, § 64 
Shock accompanying, recovery for, § 70, p. 556 
Sickness resulting from, substantial damages as 
recoverable, § 64 

Substantial damages, independent ground of re¬ 
covery of, § 64 

Telegraph message, substantial damages as re¬ 
coverable for failure to deliver, § 64 
Third persons, suffering accompanying injury 
to as element of damage, § 67 
Trespass, fright occasioned by as elem^t of 
damage, § 70, p. 558 

Vexation, recovery of damage for, § 70, p. 559 
Willful wrong, substantial damages as recover¬ 
able in case of, § 64 

Worry resulting as element of .’damage, § 70, p. 

559 


Minimization, 

Breach of contract, § 34, pp. 502-506 
Duty in respect of, § 33, p. 501 
Failure in respect of, effect, § 20, p. 477 
Instructions as to, § 184 
Personal injuries, § 36 
Pleading of, § 130, p. 748 
Necessity, § 143, p. 786 
Personal injuries, § 135, p. 769 
Reasonable expenditures for purpose of, § 33, p. 

502 

Mink, excessive or inadequate damages for injuries 
to, § 199, p. 993 

Minor injuries, excessive or inadequate damages, 
§ 198, p. 987 
Miscarriage, 

Evidence, sufficiency to establish causal con¬ 
nection, § 162, p. 823, n. 68 
Excessive damages, § 198, p. 983 
Fear of resulting in mental pain and suffering 
as element of damage, § 70, p. 559, n. 9 
Inadequate damages, § 198, p. 983 
Jury questions, proximate cause, § 176, p. 862, 
n. 56 

Mental and physical pain resulting from as ele¬ 
ment of damage, § 65, n. 69 
Permanent injury, instruction respecting liabil¬ 
ity, § 185, p. 888, n. 51 
Misconception, excessive damages, § 196 
Misleading instructions, § 179, p. 868 

Duplication of elements of recovery, § 181 
Exemplary damages, § 188, p. 903 
Mistake, 

Inadequate damages, § 196 
Plea’ding, designation of rule or kind of damages, 
§ 130, p. 750 

Mitigation, §§ 96-99, pp. 643-649 

Avoidable consequences, showing as to, § 96 
Breach of contract, § 97 

Admissibility of evidence as to, § 160 
Burden of proof as to, § 144, p. 791 
Collateral compensation, § 99 
Contingent possibilities as not subject of consid¬ 
eration, § 96 

Contracts, duty of mitigating damage, § 34, p. 

503 

Contributory negligence, § 98 
Co-tort-feasor, payment by, § 98 
Discretion of court, § 96 

Earning capacity, damages for impairment of, § 
87, p. 620 

Employment, breach of contract for, § 34, p. 505 
Evidence, 

Admissibility, § 160 
Sufficiency, § 162, p. 816 

Personal injuries, § 162, p. 822 
Exemplary damages, § 127 

Expenses incurred in connection with as element, 
§ 49 

Facts which may be shown in, § 96 
Failure to attempt as barring recovery entirely, 
§ 33, p. 502 

Indirect benefits shown in, § 98 
Instructions, § 184 
Insurance, § 99 

Intemperate habits of plaintiff, admissibility of 
evidence as to, § 148 
Joint liability, consideration in, § 98 
Jury questions, § 176, p. 865 
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Mitigation—Continued, 

Partial performance, showing in, § &7 

Payment of compensation, § 98 

Performance, showing as to efforts respecting, § 

Personal injuries, § 36 

Sufficiency of evidence, § 162, p. 822 
Pleading matters in, § 142 
Property, damages for injury to, § 35 
Reasonable care in respect of, § 71 
Services, breach of contract for, § 34, p. 505; § 
79, p. 581 

Sufficiency of evidence as to, § 162, p. 816 
Torts, § 98 

Workmen’s compensation, consideration in, § 99 
Modification, physical examination of person injured, 
order for, § 174, p. 853 
Money, 

Breach of contract to pay, 

Anticipated profits as recoverable, § 43, p. 
522 

Excessive or inadequate damages, § 200 
Liquidated damages, application of provision to 
contract for payment of money, § 113, p. 683 
Measure of damage based on, § 71 
Moral character, evidence, admissibility in personal 
action, § 148 

Moral obligation, expenses paid under sense of, com¬ 
pensation for, § 46 

Moral turpitude, exemplary damages, dependency on 
circumstances, manifesting, § 123, p. 721 
Mortality tables, 

Admissibility in determining amount of damage 
for permanent injury, § 81, p. 594 
Earning capacity, admissibility on question of 
amount of damage for impairment of, § 87, p. 
627 

Instructions, use of, § 185, p. 896 
Mortgages, 

Assignment, measure of damages for breach of 
contract for, § 79, p. 587 

Contract for delivery, measure of damages for 
breach, § 79, p. 587 

Mortification, pleading of as mental anguish, § 135, p. 

766 

Motive, 

Breach of contract, liability as affected by, § 24, 
p. 484 

Exemplary damages, 

Admissibility of evidence as to, § 159 
Consideration in assessing, § 126, p. 739 
Consideration in awarding, § 123, p. 720 
Instruction as to, § 188, p. 902 
Measure of damage as affected by, § 71 
Torts, materiality, § 25 
Motor vehicles, 

Burden of proof, amount and cause of loss, § 144, 
p. 793 

Cost of repair, sufficiency of evidence as to, § 
102, p. 834 
Evidence, 

Admissibility to establish item of damage to, 
§ 157, p. 807 
Sufficiency, § 162, p. 833 
Excessive damages, injuries to, § 199, p. 992 
Expenses, reasonable cost of as element of dam¬ 
ages, § 48 

Expert testimony, value, § lo7, p. 808 


Motor vehicles—Continued, 

Inadequate damages for injuries to, § 199, p. 
992 

Instructions, damages for injuries to, § 186 
Limiting recovery to items supported by proof, 
§ 162, p. 833 
Loss of use, 

Instructions respecting, § 186, n. 25 
Measure of damages, § S3, p. 601 
Sufficiency of evidence as to, § 162, p. 835 
Market value, sufficiency of evidence as to, § 162, 
p. 835 

Nature and extent of damages, sufficiency of evL 
dence, § 162, p. 834 

Nominal damages for injuries to, presumptions, § 
144, p. 793 
Repairs, 

Admissibility of evidence as to cost of, § 157, 

p. 808 

Instructions respecting, § 186, n. 25 
Sufficiency of evidence as to cost of, § 162, p. 
834 

Use, sufficiency of evidence as to loss of, § 162, p. 

835 

Value, 

Instructions respecting, § 186, n. 25 
Sufficiency of evidence as to, § 162, p. 833 
Mules, excessive or inadequate damages for injuries 
to, § 199, p. 992 
Multiple damages, § 128 
Assessment of, § 195 
Geitainty, award of, § 195 
Defined, § 2, p. 458 
Pleading, § 134 

Failure to sustain claim as preventing recov¬ 
ery of actual damage, § 143, p. 78-7 
Statutory provisions, assessment, § 195 
Verdict awarding, § 195 

Munieiiwil corporations, i)ersonal injuries, interest as 
allowable on claim for damages for, § 53, p. 542 
Mutilation of body, 

Damages as recoverable for, § 57 
Mental pain and suffering resulting as element of 
damage, § 66 

Mutuality, liquidated damages, contract providing for, 
§ 115, p. 695 
Natural consequences, 

Actual damages for wrong, § 5 
Breach of contracts, 

Expenses, § 46 

Liability for, § 24, pp. 481-487 
Loss of profits, § 43, p. 520 
Ciollateral contracts, breach of contract resulting 
in damages from, § 24, p. 486 
Compensatory damages for, § 18 
Evidence, admissibility, § 146 
Exemplary damages, § 117, p. 709 
Expenses, 

Breach of contracts, § 46 
Injuries to property, § 48 
Jui*y question as to, § 176, p. 862 
Liability for, § 23 
Loss of profits, 

Breach of contract, § 43, p. 520 
Compensatory damages for, § 42, pp. 510-519 
Mental pain and suffering, element of damage, I 
63 

Personal injuries, pleading, § 135, p. 760 
Torts, liability for, § 25 


’ 25 C.J.S.—SS 
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Natural phenomena, chain of causation between 
wrongful act or omission and ensuing loss as 
broken by, § 20, p. 47S 
Nature, 

Compensatory damages, § 17 
Damages in general, § S 
Nominal damages, § 8 

Nausea, recurring nausea caused by drinking bottled 
beverage containing cockroach as element of dam¬ 
age, § 56, n. 5 

Necessary damages, defined, § 2, p. 458 
Neck injuries, excessive or inadequate damages, § IDS, 
p. D32 
Negligence, 

Aggravation by reason of, instructions as to, § 
184 

Attorney’s fees, gross negligence authorizing re¬ 
covery of, § 50, p. 534 

Child placed'in i>eril by, parent as entitled to re¬ 
cover substantial damages in case of, § 64 
Compensatory damages, natural and proximate 
consequences, § 18 

Degree of as affecting amount of damage, § 71 
Exemplary damages, 

Ground for award, § 123, p. 728 
Instruction as to, § 188, p. D02 
Gross negligence, ante 

Interest, claims to damages in actions based on 
negligence, § 53, p. 542 
Mitigation, showing as to, § 98 
Multiple damages, remedial character of statutes 
allowing recovery of, § 128 
Personal injury as result of, measure of damage, 
§ 81, p. 592. 

Voluntary and independent acts of as precluding 
recovery, § 20, p. 476 

Wanton negligence, exemplary damages, § 123, p. 
730 

Nerve centers, disturbance of as result of injury as 
element of damage, f 56 
Nervous shock. 

Excessive or inadequate damages, § 198, p. 972 
Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 

Mental shock or excitement causing, recovery of 
damage for, § 70, p. 557, n. 95 
Nervousness, physical injuries resulting in as element 
of damage, § 60, n. 19 
Neurasthenia, 

Excessive or inadequate damages, § 198, p. 981 
Pleading, ocular symptoms as shown under alle¬ 
gations of, § 135, p. 769, n. 21 
Neuritis, pending, proof of as admissible under alle¬ 
gation of dislocation of shoulder, § 135, p. 761, n, 
76 

New business, damages as recoverable for interrup¬ 
tion or prevention of, § 42, p. 519 
New trial, 

Assessment of damages, 

Default, § 172 " 

Motion to set aside as motion for, § 192 
Inadequate damages, § 196 
Nominal damages, §§ 8-16, pp. 465-471 

Absence of actual d^age authorizing, § 10 
Actual damage, 

Absence of, § 10 
Proof as to, § 9 

Ascertainment of as impossible, § 12 


Nominal damages—Continued, 

Actual damage—Continued, 

Distinguished, § 8 
Admiralty, recovery in, § 8 
Amount of, § 16 

Apportionment, possibility of, § 12 
Basis of, § 8 

Benefit, wrong resulting in, § 14 
Breach of contract, §§ 8, 11 

Absence of proof as to actual damage, § 9 
Evidence warranting, § 162, p. 831 
Certainty, § 16 

Inability to show with, § 12 
Civil law as not recognizing doctrine, § 8 
Compensatory damages distinguished, § 8 
Computation of damages as not possible, § 12 
Conversion, absence of proof as to actual damage, 
§ ^ 

Costs, basis for taxing defendant with, § 8 
Default warranting, § 8 
Defined, § 2, p. 458 

Evidence, award of without introduction of evi¬ 
dence, § 172 

Exemplary damages, award as justified by assess¬ 
ment of nominal damage, § 118 
Extent of damages not shown, § 12 
Failure to prove special damages as alleged as 
preventing recovery of, § 143, p. 787. 
Flowage, § 9 
Instructions, 

Alternative instructions as to, § 179, p. 870 
Hestricting award to, § 182 
Measure of, § 16 

Motor vehicles, presumptions in respect to injury 
to, § 144, p. 793 
Nature of award, § 8 

Peremptory instruction as improper of showing 
of, § 176, p. 859 

Personal injuries, absence of proof as to actual 
damage, f 9 

Pleading of, § 130, p. 751 
Presumptions as to, § 6 
Recovery of, § 5 

Remote consequences, breach of contract, § 11 
Reparation of loss, § 15 
Riparian rights, infringement of, § 9 
Simple trespass, showing as authorizing recovery 
of, § 130, p. 751 

Speculative consequences, breach of contract, § 11 
Subsequent reparation of loss, § 15 
Substantial damages in lieu of, § 11 
Technical injury, §§ 8, 13 
Theory of award, § 8 

Torts, absence of proof as to actual damage, § 9 
Trivial wrongs, § 13 
Verdict, § 189 

Wrong resulting in benefit, § 14 
Nonpecuniary damages, defined, § 2, p. 458 
Nosebleed, personal injury causing, admissibility of 
evidence as to, § 147, n. 66 

Nose injuries, excessive or inadequate damages, § 198, 
j>. 931 

Notary’s fees, contract to loan on realty, damages for 
breach as mcluding item of, § 79, p. 586, n. 43 
Notice, 

Assessment, default, § 170 ■ 

Breach of contract, liability for natural conse¬ 
quences as affected by, § 24, p. 486 
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Notice—Continued, 

Physical examination of person injured, applica¬ 
tion for, § 174, p. 852 

Nuisance, rental value of property affected hy, con¬ 
sideration in allowance of damages, § 55 
Nursing, 

Evidence, admissibility of evidence as to expense 
of, § 15G 

Instructions, recovery for, § 185, p. 897 
Measure of recovery for expense of, § 91 
Personal injuries, recovery for expense of, § 47, 
p. 526 

Pleading, expense of, § 139, p. 776 
Objections, assessment of damages, § 191 
Obstruction of access, measure of damages for, § 84, p. 
607 

Occupancy, liquidated damages, collection for delay 
in performance of building contract, § 115, p. 698 
Occupation, 

Consideration in determining amount of damage 
for impairment of earning capacity, § 87, p. 
624 

Pleading, loss of time or earnings, § 136 
Occupational hazards, consideration in determining 
amount of damage for personal injuries, § 81, p. 
595 

Ocular symptoms, pleading, showing of under allega¬ 
tions of neurasthenia, § 135, p. 769, n. 21 
Oil tanks, excessive or inadequate damages for inju¬ 
ries to, § 199, p. 993 

Open account, interest recoverable, § 92, p. 638 
Opiates, physical examination of person injured, use 
of, § 174, p. 854 
Oppression, exemplary damages. 

Ground for award, § 123, p, 723 
Pleading of, § 133 

Sufficiency of evidence, § 162, p, 818 
Wrongs importing, § 119 

Option, contract for money to take up, measure of 
damages for breach, § 79, p. 586, n. 42 
Orchards, 

Excessive or inadequate damages for injuries to, 
§ 199, p. 993 

Measure of damage for destruction of, § 85, p. 
614 

Orders, physical examination of person injured, § 
174, p. 852 

Ordinary damages, defined, § 2, p. 459 
Origin, exemplary damages, doctrine of, § 117, p. 708 
Ornamental trees, measure of damages for destruc¬ 
tion of, § 85, p. 614 

Outlays, building and construction contract, preven¬ 
tion of performance requiring reimbursement for, 
§ 78, p. 577 

Ovarian trouble, evidence, admissibility of evidence as 
to injury causing, § 147, n. 66 
Overflow, expenses incurred in preventing, pleading 
of, § 139, p. 775 

Overhead expenses, measure of damage, prevention of 
performance, § 78, p. 576, n. 39 
Oversight, 

Excessive damages, § 196 
Inadequate damages, § 196 
Pain and suffering, 

Evidence, 

Admissibility, §§ 146, 150 
Sufficiency, § 162, p. 825 _ 

Future pain and suffering, ante 


Pain and suffering—Continued, 

Instructions as to, § 185, p. 8S2 
Jury questions as to, § 176, p. 860 

Amount of compensation, § 176, p. 865; § 176, 
p. 859, n, 48 

Loss of capacity to labor as compensable as for, 

§ 40 

Mental pain and suffering, ante 
Physical pain and suffering, post 
Pleading of, § 135, p. 7G5 
Paralysis, 

Excessive damages, § 198, p. 975 
Inadequate damages, § 198, p. 975 
Jury questions, proximate cause, § 176, p. 862, n. 
56 

Pleading of, § 135, p. 762, n. 77 
Parental feelings, mental pain and suffering involv¬ 
ing, substantial damage as recoverable, § 64 
Part payments, liquidated damages, provision for re¬ 
tention of, § 109. 

Part performance, 

Building and construction contract, measure of 
damages, § 75 
Contracts, 

Damages as governed by law of, § 4 
Measure of damage in case of, § 75 
Mitigation, showing in respect of, § 97 
Services, measure of damages in respect to con¬ 
tract for, § 79, p. 581 
Partial liability, verdict, § 189 

Partiality, excessive or inadequate damages resulting, 

§ 196 

Particular classes, § 2, pp. 453-461 
Passion, 

Excessive damages resulting from, § 196 
Exemplary damages, excessive or inadequate 
award indicating, § 126, p. 739 
Inadequate damage as result of, § 196 
Pastures, 

Evidence, admissibility of evidence as to value 
in actions for injuries, § 157, p. 806 
Excessive or inadequate damages for injury to, 

§ 199, p. 993 

Measure of damages for destruction of, § 85, p. 
615 

Patent medicine, evidgnce, admissibility of evidence 
as to use of by plaintiff, § 150 
Payment, 

Breach of contract for payment of money, meas¬ 
ure of damage, § 79, pp. 583, 586 
Contract providing for, interest recoverable, § 
92, p. 637 

Delay in, compensation for, § 176, p. 866 
Jury questions, delay in payment as authorizing 
additional compensation, § 176, p. 866 
Mitigation of damages, § 98 
Pleading, liquidated damages, § 141 
Pecuniary ability, exemplary damages, consideration 
in determining amount, § 126, p. 742 
Pecuniary damages, defined, § 2, p. 459 
Pecuniary losses, compensation for, §§ 3J, 55 
Pecuniary reparation, nature and' theory of, § 3 
Pedigree, evidence, admissibility in action for in¬ 
juries to animal, § 157, p. 807 
Pelvis, excessive or inadequate damages for injury 
to, § 198, p. 938 

Penal bonds, interest recoverable on breach of con¬ 
ditions, § 92, p. 639 
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Penalties, 

Amount recoverable, § 116, p. 704 

Variance with extent of breach, provision 
for, § 112 

Attorney’s fees, provision for payment of, § 113, 
p. 685 

Burden of proof as to, § 144, p. 791 
Business, breach of contract to refrain from en¬ 
gaging in, § 113, p. 691 

Conditional sales contracts, provision for dam¬ 
age for breach at specified percentage of 
unpaid installments, § 113, p. 687 
Date of breach of contract, provision regarding 
payment on basis of, § 112 
Deposits, provisions for retention of, § 109 
Distinguished, § 1 

Intent of parties as determining character of 
provision in contract for, § 103 
Interest allowed as, § 54 

Invalid provision for, effect on other provisions 
of contract, § 114 

Li{iuidated damages distinguished, § 101, p. 654 
Multiple damages, statute providing for, § 128 
Part payments, provisions for retention of, § 109 
Preference for construction of contract provi¬ 
sion as, § 102, p. 658 
Presumption, § 144, p. 792, n. 5 
Profession, breach of contract to refrain from 
practicing, § 113, p. 691 
Punitive dam^ages as, § 117, p. 706, n. 96 
Real estate, breach of contract for sale or ex¬ 
change of, § 113, p. 687 

Retention of payments to secure performance, § 
112 

Several contracts or conditions, conti’acts for 
performance of, § 111 

Perennial crops, measure of damages for destruction 
of, § 85, p. 613 
Performance, 

Delay in performance, ante 

Liquidated damages, recovery of cost of securing 
performance, § 116, p. 703 
Mitigation, showing as to efforts to perform in, 
§ 97 

Part performance, ante 
Prevention of performance, post 
Pejrmanent disfigurement, damages as recoveralSle 
for in addition to damages for expense of opera¬ 
tion to remove, § 57 
Permanent injury. 

Actual damage, showing of as necessary for re¬ 
covery, § 162, p. 815 

Annuity tables, instructions respecting use of in 
determining impairment of earning capacity, 
§ 185, p. 896 

Assessment in present action, answer demanding, 
§ 141 

Consideration of permanent nature in determin¬ 
ing amount of damage, § 81, p. 593 
Defined, § 2, p. 459 
Disfigurement, § 162, p. 815 
Evidence, admissibility in respect of, § 149 
Instructions as'to, § 185, p. 887 
Jury question as to, § 176, p. 860 
Miscarriage, instruction respecting liability to, 
§ 185, p. 888, n. 51 

Personal injuries, sufficiency of evidence as to, 

§ 162, p. 828 

Personal, pleading, § 135, p. 7G6 


Permanent injury—Continued, 

Real estate, prospective damages for, § 31 
Real property, measure of damages for, § 84, p. 
603 

Soil, measure of damage for, § 85, p. 617 
Permissive instructions, exemplary damages, § 117 , 
p. 711 

Personal injuries, 

Aggravation of 

Element of damage, § 59 
Previous injury, § 58 
Recovery as affected, § 20, p. 477 
Amount of award, sufficiency of evidence as to 

§ 162, p. 821 

Annuity tables, instructions respecting use of in 
determining amount of recovery* § 185, p 
896 

Apprehension of future disability. 

Admissibility of evidence as to, § 146 
Mental pain and suffering resulting as ele¬ 
ment of damage, § 70, p. 559 
Avoidance of damages, duty of, § 36 
Bill of particulars, specification of injuries in as 
sufficient, § 135, p. 761, n. 76 
Board and lodging in hospital while recovering, 
recovery for as necessary expense, § 47 , p. 
526 

Burden of proof, § 144, p. 789 

Causal connection, sufficiency of evidence as to, 

§ 162, p. 822 

Certainty, uncertainty as to extent or cause, § 
28, p. 495 

Character of injured person, admissibility of 
injury as to, § 148 

Charity hospital, services rendered injured per¬ 
son in as not recoverable as expenses, § 47 , 
p. 528 

Compensatory damages, § 81, pp. 580-506 

Natural and probable consequences of wrong, 
§ 18 

Cross examination, admissibility of evidence on, 
§ 146 

Disability to pursue vocation resulting, recovery 
for, § 40 

Discretion, interest on damages awarded, § 53, 
p. 543 

Disease aggravating as element of damage, § 59 
Disfigurement resulting as element of damage, § 
57 

Domestic relations of person injured, admissibil¬ 
ity of evidence as to, § 152 
Earning capacity. 

Instructions respecting loss of time, § 185, 
p. 890 

Recovery for impairment of, § 38 
Sufficiency of evidence to show impairment, 
§ 162, p. 827 

Elements, instructions as to, § 185, p. 880 
Embarrassment resulting, admissibility of evi¬ 
dence as to, § 146, n. 54 
Evidence, 

Admissibility, § 146 

Future or permanent consequences, § 162, p. 
828 

Sufficiency, § 162, p. 820 
Excessive damages, § 198, pp. 914-991 
Exemplary damages, § 121 

Exhibits, admissibility in action to recover for 
§ 146 


1396 



INDEX TO DAMAGES 


Personal injuries—Continued, , 

Expenses, 

Admissibility of evidence as to, § 156 
Instructions respecting recovery of, § 185, 
p. 897 

Payment or liability therefor as essential 
to recovery, § 47, p. 527 
Pleading of, § 139, p. 775 
Recovery of, § 47, pp. 525-529 
Expert testimony. 

Necessity to establish, § 162, p. 822 
Permanency of injury, § 162, p. 829 
Exposure to danger as element of damage, § 61 
Fair compensation, award based on principle of, 

§ 197 

Family attention, recovery for as expense in¬ 
curred, § 47, p. 528 

Family of injured person, admissibility of evi¬ 
dence respecting, § 152 

Fright resulting, sufficiency of evidence as to, § 
162, p. 825 
Future consequences, 

Instructions as to, § 185, p. 884 
Sufficiency of evidence as to, § 162, p. 828 
Future expenditures, § 47, p. 529 

Sufficiency of evidence as to, § 162, p. 829 
Future mental suffering as consequence thereof 
as proper element of damage, § 65 
Future pain and inconvenience, pleading of, § 
135, p. 767 

Gratuitous services to injured person as not re¬ 
coverable as expense, § 47, p. 528 
Habits of injured person, admissibility of evi¬ 
dence as to, § 148 

Home remedies, recovery as barred by applica¬ 
tion of, § 36, n. 13 
Hospital bill, 

Admissibility of evidence as t6, § 156 
Recovery for, § 47, p. 526 
Impairment of earning capacity. 

Instructions as to, § 185, p. 890 
Sufficiency of evidence, § 162, p. 827 


Inadequate damages, § 198, pp. 914-991 
Increased damages from failure to obtain medical 
attention, § 36 

Infants, instructions respecting impairment of 
earning capacity, § 185, p. 892, n. 77 
Instructions, § 185, pp. 879-898 

Double or duplicate recovery as authorized 


by, § 181 

Intellectual capacity affected by as element of 
damage, § 60 
Intei'est, 

Award as damages in action for, § 53, p. 543 
Corporations as liable for on claim for dam¬ 


ages, § 53, p. 543 

Municipal corporations as liable for on claim 
for damages, § 53, p. 542 


Intervening causes, § 20, p. 476 

Items of damage, instructions as to, § 185, p. 880 

Jury questions, 

Amount of damage, § 176, p. 864 
Interest on damages awarded, § 53, p. 543 
Labor, loss of capacity to as element of recovery 
for, § 40 

Lessening damages, duty in respect of, § 36 
Life expectancy, 

Admissibility of evidence as to, § 151 


Personal injuries—Continued, 

Life expectancy—Continued, 

Instructions respecting effect of on amount 
of recovery, § 185, p. 896 

Limitations as to amount of damages recoverable, 

§ 197 

Living expenses, increase in as recoverable, f 47, 
p. 526 
Loss of, 

Profits, 

Pleading of, § 138 
Recovery of, § 44 
Time, 

Instructions as to, § 185, p. 890 
Measure of compensation for, § 86 
Recovery for, § 38 

Mathematical accuracy, evidence as required to 
establish damage by, § 162, p. 821 
Measure of damages, § 81, pp. 589-596 
Rules governing, § 71 
Medical attention. 

Duty of procuring, § 36 
Instructions as to expense of, § 185, p. 897 
Recovery for, § 47, p. 526 
Submission to as condition precedent to 
recovery, § 36 

Medicine, expense of as element of compensation, 

§ 47, p. 526 

Mental faculties affected by as element of dam¬ 
age, § 60 

Mental pain and suffering, 

Admissibility of evidence as to, § 146 
Damages as recoverable for, § 65 
Instructions as to, § 185, p. 881 
Measure of damage, § 94 
Mitigation, 

Duty in respect of, § 36 
Sufficiency of evidence, § 162, p. 822 
Mortality tables, instructions respecting use of 
in determining amount of recovery, § 185, p. 
896 

Municipal corporations, interest on claim for dam¬ 
ages as result of, § 53, p. 542 
Mutilation of body as result of as element of 
damage, § 57 

Necessary expenses as element of damage, § 47, 
p. 527 

Nervous affection resulting, pleading of, § 135, 
p. 768 

Nominal damages, absence of proof as to actual 
damage authorizing, § 9 
Nursing 

Element of damage, | 47, p. 526 
Instructions respecting recovery for expense 
of, § 185, p. 897 
Pain and suffering, 

Element of damage, § 62 
Pleading of, § 135, p. 765 

Partial impairment of earning capacity, instruc¬ 
tions as to, § 185, p. 892, n. 76 
Pecuniary condition of injured person, admis¬ 
sibility of evidence as to, § 153 
Pecuniary losses, compensation for, § 37 
Permanency, 

Admissibility of evidence as to, § 149 
Impairment of earning capacity, sufficiency 
of evidence as to, § 162, p. 827 
Instructions as to, § 185, p. 887 
Pleading of, § 135, p. 766 
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Personal injuries—Continued, 

Permanency—Continued, 

Sufficiency of evidence as to, § 162, p. 828 
Personal representative as entitled to recover ex¬ 
penses paid in consequence of injury to de¬ 
ceased, § 47, p, 527 

Physical examination of person injured, post 
Physical pain and suffering, instructions as to, 
§ 185, p. 881 
Pleading, post 
Preponderance of evidence, 

Causal connection, § 162, p. 824 
Establishment by, § 162, p. 820 
Presumptions, pleading, § 143, p. 785 
Previous health and physical condition, admis¬ 
sibility of evidence as to, § 147 
Probable duration of, sufficiency of evidence as 
to, § 162, p. 820 

Profits, loss of as recoverable, § 44 
Reasonable exijenses as element of damage, § 
47, p. 527 

Reduction of damage. 

Duty in respect of, § 36 
Sufficiency of evidence as to, § 162, p. 822 
Rules for measuring damage, instructions as to, 
§ 185, p. 879 
Shock resulting, 

Mental pain and suffering as element of dam¬ 
age, § 70, p. 556 

Sufficiency of evidence as to, § 162, p. 825 
Special pleading as essential, § 135, p. 761 
Speculative consequences, instructions as to, § 
185, p. 885 

Subjective symptoms, proof of as sufficient, § 

162, p. 822 

Submission to medical treatment as condition 
precedent to recovery for, § 36 
Subsequent health and physical condition, admis¬ 
sibility of evidence as to, § 147 
Surgical operation, duty of undergoing, § 36 
Symptoms, pleading of, § 135, p. 765 
Third person voluntarily paying charges, recov¬ 
ery for as expense, § 47, p. 528 
Traveling expenses for benefit of health as ele- 
, ment of compensation, § 47, p. 526 
Total disability, instruction as to, § 185, p. 889 
Widow, admissibility of evidence as to status, § 
152 

Personal property, 

Depreciation in value, 

Compensation as recoverable, § 41 
Interest on damages awarded, § 53, p, 543 
Deprivation of use, 

Compensation as recoverable, § 41 
Measure of damages for, § 83, p. 600 
Destruction of. 

Compensation as recoverable, § 41 
Interest on damages allowed, § 53, p. ^43 
Measure of damage, § 83, p. 596 
Detention of, measure of damages for, § 83, p. 
600 

Exemplary damages, injuries to, § 121 
Expenses incurred as result of injury to as ele¬ 
ment of damage, § 48 
Interest, 

Allowance of in action for injury to, § 53, p. 
543 

Damages for loss or destruction as includ¬ 
ing, § 83, p. 596 


Personal property—Continued, 

Liquidated damages, breach of contract for sale 
of, § 113, p. 685 
Loss of use, 

Compensation as recoverable, § 41 
Interest on damages awarded, § 53, p. 544 
Measure of damages, § 83, p. 596 
Measure of damage for injuries to, § 83, pp 596-> 
603 

Rental value, damages for detention as based on 
§ 83, p. 600 

Repairs, damages for injury to as based on 
value of, § 83, p. 598 

Replacement value, damages for detention based 
on, § 83, p. 601 

Trespass on, exemplary damages, § 121 
Upkeep, deduction for in fixing damages for de¬ 
tention, § 83, p. 601 

Value, determination of as element of damage 
§ 88, pp. 627-631 
Personal representative. 

Earning capacity, recovery for loss of earning 
capacity by deceased, § 40 
Exemplary damages, liability for, § 125, p. 732 
Expenses consequent upon personal injury to de¬ 
ceased as recoverable by, § 47, p. 527 
Loss of time to decedent, recovery for, § 38 
Mental pain and suffering, recovery by, § 63 
Physical pain and suffering, recovery for on be¬ 
half of decedent, § 62 

Personnel, amount of damages as affected by person¬ 
nel of defendant, § 71 
Petition, §§ 129-140, pp. 745-779 
See, also, Pleading, post 
Physical examination of person injured, 

Anaesthetics, use of, § 174, p. 854 

Application, § 174, p. 852 

Appointment of physician, § 174, p. 150 

Bad faith as ground for, § 174, p. 848, n. 34 

Blood test, use of, § 174, p. 854, n. 12 

Conduct of examination, order to provide as to, 

§ 174, p. 852 
Consent, § 174, p. 845 

Contempt, compelling to submit to by contempt 
proceedings, § 174, p. 853 
Credibility as affected by refusal to submit to, | 
174, p. 850 

Cumulative evidence, allowance to obtain, § 174, 
p. 848 

Delicacy of feeling as ground for refusal, § 174, 
p. 848 

Discretion of court, § 174, p. 846 

Selection of physician, § 174, p. 849 
Drugs, use of, § 174, p. 854 
Enforcement of order for, § 174, p. 850 
Examination,. § 174, p. 853 
Expense, § 174, p. 856 

Order to provide as to, § 174, p. 852 
Female, 

Refusal in respect of, § 174, p. 848 
Selection of female physician if accessible, 

§ 174, p. 850 

Further examination, § 174, p. 849 
Grounds, § 174, p. 848 

Health, refusal calculated to impair, § 174, p. 
848 

Holocain in eye examination, § 174, p. 854, n: 15 
Indemnity bond against injuries as result of 
X-ray, | 174, p. 855, n, 23 
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Physical examination of person injured—Ck)ntinued, 
Indignities, conduct as not to subject to. § 174, 
p. 854 

Latent injuries, § 174, p. 845 
Mental condition, § 174, p. 845, n. 8 
Modification of order, § 174, p. 853 
Neryous temperament as ground for refusing, § 
174, p. 848 

Notice of application, § 174, p. 852 
Opiates, use of, § 174, p. 854 
Order for, § 174, pp. 852, 853 
Person making examination, § 174, p. 849 
Place of, § 174, p. 855 

Power of court to require submission to, § 174, 
p. 845 

Presence of plaintiff’s own physician on request, 
§ 174, p. 854 

Purpose of, § 174, p. 848 
Reexamination, § 174, p. 849 
Refusal to submit to, § 174, p. 850 
Regulation of examination, § 174, p. 854 
Report of, § 174, p. 855 
Selection of physician, | 174, p. 849 
Serious pain likely to result, refusal in case of, 
§ 174, p. 848 

Service of order, § 174, p. 853 
Status of physician appointed, § 174, p. 850 
Statutory regulations, § 174, p. 847 
Successive examination, § 174, p. 849 
Time for application, § 174, p. 851 
Vacation of order, § 174, p. 853 
Voluntary exhibition to jury, § 174, p. 846 
Withdrawal of request for, § 174, p. 847 
X-ray, use of, § 174, p. 854 

Physical impairment, recovery of damages for, §§ 
56-59 

Physical pain and suffering, 

Breach of contract resulting in, damages as 
recoverable, § 62, n. 25 

Circumstantial evidence as sufficient to show, § 
162, p. 825 

Conlpensatory damages, § 62 
Deceptive location as affecting recovery for, § 
62 

Element of damage, § 62 
Evidence, sufiiciency, § 162, p. 825 
Future pain as element of damage, § 62 
Inconvenience resulting as element of damage, 
§ 62 

Instructions as to, § 185, p. 881 
Measure of damage, § 93 

Personal injuries, § 81, p. 589 
Miscarriage, damages as recoverable in case of, 
§ 65, n. 69 

Money standard, impossibility of measuring by 
as affecting recovery for, § 62 
Personal representative as . permitted recovery 
for decedent’s pain and suffering, § 62 
Pleading, § 135, p. 765 

Slight intermittent pains suffered several years 
after injury as warranting recovery for, § 62 
Unconsciousness during time of as affecting dam¬ 
ages, § 62 

Physicians and surgeons, 

Evidence, admissibility of evidence respecting, 
Expenses, § 156 

Probable effect of injury, § 149 


Physicians and surgeons^—Continued, 

Malpractice, 

Certainty, recovery as dependent on, § 28, 
p. 495, n. 17 

Proximate cause of damage flowing from, § 
20, p. 478 

Physical examination of person injured, selection 
of physician, § 174, p. 849 
Procuring of physician for treatment of injury, 
admissibility of evidence as to, § 150 
Proximate cause of damage flowing from mal¬ 
practice of, § 20, p. 478 

Place, physical examination of i)erson injured, § 174, 
p. 855 

Plea in bar, evidence, admissibility of evidence con- 
. stituting, § 172 
Pleading, §§ 129-143, pp. 745-787 

Actual damages, nominal damages as recoverable 
under, § 130, p. 751 
Aggravation, 

Personal injuries, § 135, p. 765 
Recovery of general damages as not re¬ 
quiring, § 131, p. 753 

Allegations in general, § 130, pp. 745-752 
Amendment, subsequently accruing damages, 5 
130, p. 751 
Amount of damages. 

Limitation to amount pleaded in proof, § 
143, p. 786 

Setting out, § 130, p. 746 
Ankle, injuries to, § 135, p. 763, n. 79 
Answer, §§ 141, 142 

Artificial limb, expense of, § 139, p. 775 
Asthma, showing of under allegation of injury 
to nervous system, § 135, p. 768, n. 19 
Attorney’s fees, special pleading as essential for 
recovery, §,139, p. 778 
Back injury, § 135, p. 763, n. 79 
Bar, claim of excessiveness as plea in, § 141 
Bill of particulars, 

Omission to plead special damages as sup¬ 
plied by statements in, § 131, p, 755 
Personal injuries, § 135, p. 761, n. 76 
Brain injury, § 135, p. 768, n. 16 , 

Breach of contract, 

Allegation of general damages as preclud- 
. ing allegation of special damage, § 131, 
p. 752 

General damages as recoverable without spe¬ 
cial pleading, § 131, p. 752 
Inducing, § 136, n. 36 
Liquidated damages, § 132 
Loss of profits, § 138 
Prevention of performance, § 139, p. 778 
Business, inability to attend to on account of 
injury, § 137 

Cancer, § 135, p. 762, n. 77 
Certainty, § 130, p. 749 
Character of injury, § 130, p. 747 
Compensatory damages, exemplary damages as 
not recoverable under pleading framed on 
theory of, § 133 

Complaint, §§ 129-140, pp. 745-779 
Computation of damages in accordance with, § 
194 

Conclusions, § 130, p. 748 
Conformity of instructions to, § 179, p. 870 
Continuing nuisance, § 130, p. 751, n. 95 
Correspondence with proof, § 143, p, 782 
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Pleading—C-ontinued, 

Coughing blood, proof of under allegation of in¬ 
jury to lung, § 135, p. 761, n. 76 
Counterclaim, § 141 ' 

Curvature of spine, § 135, p. 762, n. 77 
Declaration, §§ 129 - 140 , pp. 745-779 
Default in, assessment of damages, § 163 
Defects in, § 130, p. 747 
Demurrer, 

Expenses incurred, § 139, p. 777 
Failure to set out amount sought as general 
damages, § 130, p. 748 
Nominal damages, § 130, p. 751 
Permanent personal injuries, § 135, p. 767 
' Sufficiency to make issue, § 141 
Depreciation in value, § 130, p. 749, n. 81 
Disease, personal injuries resulting in, § 135, p. 
761, n. 76 

Disfigurement, § 135, p. 761, n. 76 

Mental anguish from, § 135, p. 767, n. 10 
Double damages, demand for, § 134 
Ear injury, § 135, p. 763, n. 79 
Earning capacity, 

Impairment of, § 137 

Loss of, sufficiency to raise issue, § 143, p. 
783, n. 43 

Earnings, loss of, § 136 

Effect of prayer for general relief, § 130, p. 748 
Electric shock, injury by, § 135, p. 768, n. 19 
Elements, 

Proof corresponding with allegations as es¬ 
sential, § 143, p. 786 
Requisites as to, § 130, p. 747 
Epilepsy, allegations respecting injury as author¬ 
izing admission of evidence concerning prob¬ 
ability of, § 135, p. 768, n. 19 
Erysipelas, § 135, p. 762, n. 77 
Evidence, conformity to, § 145 
Excessive damages, § 141 

Instructions limiting recovery, § 179, p. 872 
Exemplary damages, § 133 

Issue as raised by, § 143, p. 782, n. 42 
Expenses, § 139, pp. 775-778 
Express allegation of damage as necessary, § 
130, p. 747 

Eyesight, injury or impairment of, § 135, p. 769 
Family, averment as to size of as irrelevant on 
question of loss of earning capacity, § 137 
Finger, injury to, § 135, p. 763, n. 79 
Formal demand, necessity of, § 130, p. 748 
Fracture of skull, § 135, p. 761, n. 76 
Future eaniings, loss of, § 136, n. 36 
Future pain and inconvenience, personal injuries, 
§ 135, p. 767 

General damages, distinguishing from special 
damages, § 131, p. 752 
General denial. 

Facts in mitigation, jurisdiction, § 142 
Sufficiency, § 141 

Groin injury, § 135, p. 763, n. 79 
Gross negligence, exemplary damages, § 133 
Gross sum, expenses incurred, § 139, p. 775 
Heart ailment, § 135, p. 761, n, 76 
Aggravation of, § 135, p. 763, n. 79 
Hemorrhage of bowels, § 135, p. 761, n. 76 
Humiliation, mental anguish as including recov¬ 
ery for, § 135, p. 766 

Immaterial variance, § 143, p. 783, n. 43 
Impairment of earning capacity, § 137 


Pleadinp*-' Continued, 

Impoteney, § 135, p. 761, n. 76 
Inconsistent theories, effect of stating, § 130, p. 
750 

Initial pleading, requisites, § 130, pp. 745-752 
Insanity, personal injury resulting in, § 135, p, 
768, n. 18 

Instructions, limitation of recovery to amount 
claimed in, § 179, p. 870 
Interest as damages, § 140 
Issues, § 143, pp. 781-787 
Itemizing damages, § 130, p. 748 
Exemplary damages, § 133 
Expenses incurred, § 139, p. 775 
Justification, facts in mitigation as, § 142 
Kidneys, injuries to, § 135, pp. 761, 763, nn. 76, 79 
Kind of damages, mistake in designation of, § 
130, p. 750 

Limitation of damage to amount, 

Claimed, liquidated damages, § 143, p. 783, 
n. 43 

Instructions as to, § 179, p. 870 
Itemized, § 130, p. 749 
Nominal damages, § 130, p. 751 
Liquidated damages, § 132 

General denial as sufficient, § 141 
Limitation to amount claimed, § 143, p. 783i 
n. 43 

Payment of, § 141 
Loss of. 

Profits, § 138 
Rent, § 140 

Time or earnings, § 136 

Lumping charges in gross sums as insufficient, 
§ 130, p. 749, n. 80 

Malice, exemplary damages as requiring, § 133 
Mastoiditis, § 135, p. 762, n. 77 
Measure of damage, setting out, § 130, p. 746, n. 
62 

Medical expense, § 139, p. 776 

Special pleading as essential, § 135, p. 765 
Menstrual functions, proof of disturbance as ad¬ 
missible under general averment of bodily 
injury, § 135, p. 761, n. 76 
Mental anguish, personal injury action, § 135, p. 

765 

Minimizing damage, § 130, p. 748 
Necessity of, § 143, p. 786 
Personal injuries, § 135, p. 769 
Mistake in designation of rule or kind of dam¬ 
ages, § 130, p. 750 
Mitigation, 

Facts shown in as limited by pleadings, § 
96 

Matters in, § 142 • 

Money demand, statement as to amount, § 130, 
p. 746, n. 61 

Mortification, mental anguish including, § 135, p. 

766 

Multiple damages, § 134 

Failure to suspend claim as preventing re¬ 
covery of actual damage, § 143, p. 787 
Natural consequences, personal injuries, § 135, p.. 
760 

Nature of injury, § 130, p. 746 
Nervous affection, personal injuries resulting in, 
§ 135, p. 768 

Neurasthenia, ocular symptoms as shown under- 
allegations of, § 135, p. 769, n. 21 
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Pleading—Continued, 

Neuritis, proof of as admissible under allegation 
of dislocation, § 135, p. 761, n. 76 
Nominal damages, § 130, p. 751 

Failure to prove special damages alleged as 
precluding recovery of, § 143, p. 787 
Set-olf, § 141 

Nursing, expense of, § 139, p. 776 
Occupation, loss of time or earnings as requir¬ 
ing, § 136 

Ocular symptoms, showing of under allegations 
of neurasthenia, § 135, p. 769, n. 21 
Or^ression, exemplary damages, § 133 
Overflow damage, expense incurred in prevent- 
^ ing, § 139, p. 775 

Pain and suffering, personal injury actions, § 
135, p. 765 

Paralysis, § 135, p. 762, n. 77 

Partial defense, facts in mitigation, § 142 

Payment, 

Allegation of demand and refusal of on 
breach of contract, § 132 
Liquidated damages, § 141 
Permanent, 

Damage, demand for assessment in present 
action, § 141 

Disability, impairment of earning capacity 
as recoverable for under allegation, § 137 
Injuries, personal, § 135, p. 766 
Personal injuries, § 135, pp. 760-769 

Aggravation of pre-existing condition, § 135, 

, p. 765 

Details as required to be set out, § 135, p. 
764 

Diseases usually following, § 135, p. 761, n. 
76 

Efforts to lessen injury, § 135, p. 769 
Expenses incurred, § 139, p. 775 
Eyesight, § 136, p. 769 

Future pain and inconvenience, § 135, p. 767 
Insanity resulting, § 135, p. 768, n. 18 
Loss of, 

Profits, § 138 
Time or earnings, § 136 
Medical treatment, § 135, p. 765 
Mental, 

Affection, § 135, p. 768 
Anguish, § 135, p. 765 
Minimizing, § 135, p. 769 
Natural and probable consequences of, § 135, 
p. 760 

Nervous affection, § 135, p. 768 
Pain and suffering, § 135, p. 765 
Particularity, § 135, p. 762 
Permanency, § 135, p. 766 
Presumptions as to, § 143, p. 785 
Special pleading as essential, § 135, p. 761 
Symptoms, § 135, p. 765 
Petition, §§ 129--140, pp. 745-779 
, Plea of defendant, §§ 141, 142 
Prayer 

General relief, effect of, § 130, p. 748 
Special damages as recoverable though 
prayer is general, § 131, p. 756 
Prevention of 

Damage, § 130, p. 748 
Performance, § 139, p. 778 
Probable consequences, personal injuries, § 135, p. 
760 


Pleading—Continued, 

Profits, loss of, § 138 
Prolapsus of womb, § 135, p. 762, n. 77 
Proof admissible under, § 143, pp. 781-787 
Property, injury to, § 130, p. 746, n. 57 
Pi-ospective earnings, loss of, § 136, n. 36 
Punitive damages, § 133 

Quantum of damages, loss of time or earnings, 
§ 136 

Eeasonableness of expenses incurred, § 139, p. 
776 

Becoupment or reconvention, § 141 
Bent, loss of as element of damage, § 140 
Bepairs, evidence as to value thereof as admis¬ 
sible without special pleading, § 131, p. 753, 
n. 13 

Bingworm, disease of skin resembling, § 135, p. 

762, n. 77 
Buie of damages, 

Mistake in designation, § 130, p. 750 
Special damage, § 131, p. 755 
Bupture, § 135, p. 763, n. 79 
Set-off, nominal damages claimed, f 141 
Shock, effect of on nervous system as result of 
personal injuries, § 135, p. 768, n. 19 
Shortening of leg, amendment to show, § 135, p. 
767, n. 7 

Shoulder injury, § 135, p. 763, n. 79 
Skull fracture, § 135, p. 761, n. 76 
Sleeping sickness, § 135, p. 762, n. 77 
Special damages. 

Distinguishing from general damages, § 131, 
p. 752 

Elements required to be pleaded, § 131, p. 755 
Expenses incurred, § 139, p. 775 
Impairment of earning capacity, § 137 
Necessity of, § 131, p. 753 
Traverse of, § 141 
Variance in respect of, § 143, p. 785 
Waiver of omission, § 131, p, 755, n. 21 
Special pleading, 

Attorney’s fees, § 139, p. 778 
Expenses incurred, § 139, p. 775 
General damages as recoverable without, K 
131, p. 752 

Impairment of earning capacity, § 137 
Interest, § 140 
Loss of 

Rent, § 140 

Time or earnings, § 136 
Medical expense, § 139, p. 776 
Medical treatment, § 1^, p. 765 
Mitigation, § 142 
Nursing expense, § 139, p. 776 
Pain and suffering, § 135, p. 765 
Permanency of personal injury, § 135, p. 761 
Personal injuries, § 135, p. 761 
Recovery of special damages as requiring, § 
131, p. 753 

Specificness, general damages, § 131, p. 753 
Speculative profits as item of damage, f 138 
Spine injury, § 135, p. 763, n. 79 
Standards, special damages, § 131, p. 755 
Statutory provisions, § 134 
Denial as sufficient, § 151 
Itemizing damages, § 130, p. 749 
Subpatella bursa, § 135, p. 763, n. 79 
Subsequently accruing damages, § 130, p. 751 
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Pleading—Continued, 

Surplusage, 

Exemplary damages, § 133 
Multiple damages, § 134 
Symptoms, personal injuries, § 135, p. 765 
Teeth injury, § 135, p. 763, n. 79 
Time, loss of, § 136 
Traumatic hysteria, § 135, p. 768 
Traverse, special damage, § 141 
Treble damages, demand for, § 134 
Tuberculosis, § 135, p. 762, n. 77 
Tympanitis, § 135, p. 763, n. 79 
Unliquidated demand, itemizing damages, § 130, 
p. 748 

Vaginal bleeding, § 135, p. 763, n. 79 
Value, § 130, p. 749, n, 81 

Sufficiency to raise issue, § 143, p. 783, n. 43 
Variance, § 143, pp. 781-787 
Verdict, conformity, § 189 
Waiver, 

Loss of time or earnings, § 136, n. 36 
Omission to plead special damage, § 131, p. 
755, n. 21 

Wantonness, exemplary damages, § 133 
Wrist muscles, injury to, § 135, p. 763, n. 79 
Positive misconduct, exemplary damages on ground 
of, § 123, p. 728, n. 75 

Poultry, excessive or inadequate damages for injuries 
to, § 199, p. 993 
Poverty, 

Consideration of condition as to in determining 
damage for personal injuries, § 81, p. 593 
Evidence of, admissibility in personal injury ac¬ 
tion, § 153 

Exemplary damages, fact of defendant’s poverty 
as admissible in bar, § 126, p. 743 
Practice, assessment of damages, §§ 163-195, pp. 836- 
910 

Method as varying by reason of difference in 
practice, § 164 

Prayer, pleading, special damages as recoverable 
under general prayer for relief, § 131, p. 756 
Precise proof, necessity of, § 162, p. 818 
Preexisting, ailments, aggravation of, instructions as 
to, § 184 

Pregnancy, mental pain and suffering, 

Apprehension as to birth of deformed child, § 70, 
p. 559 

Physical injury to foetus as element of damage, 
§ 65, n. 67 
Prejudice, 

Evidence, admission of, § 145 
Excessive damages, interference with award on 
ground of, § 196 

Exemplary damages, excessive or inadequate 
award indicating, § 126, p. 739 
Inadequate damages as result of, § 196 
Preponderance of evidence, 

Causal connection of personal injury, § 162, p. 
824 

~ Personal injuries, esfablishmeht by, “I 162, p. S20 
Proof by, § 162, p. 817, n. 13 
Present value, 

Award for personal injuries rendered on basis 
of, § 81, p. 595 
Earning capacity, 

Determination of amount of damage for im¬ 
pairment on basis of, § 87, p. 626 


Present value—Continued, 

Earning capacity—Continued, 

Instructions as to reduction of damages for 
impairment to, § 185, p. 895 
Future pain and suffering, instruction awarding 
damages on basis of, § 185, p. 887 
Impairment of earning capacity, instructions as 
to reduction of damages to, § 185, p. 895 
Instructions as to, reduction of damages for 
impairment of earning capacity to, § 185, p. 
892 

Interest, legal rates used in computating, § 194 
Physical pain and suffering, damages as based on, 
§ 93 

Presumptions, 

Amount of damage, § 144, p. 788 ' 

Breach of contract, natural consequences, § 24, p. 
484 

Damages as resulting from violation or infringe¬ 
ment of legal right, § G 
Earnings and earning capacity, § 144, p. 790 
Excessive damages, § 196 
Exemplary damages, § 144, p. 790 
Expenses, § 144, p. 790 
General damages, § 131, p. 752, n. 12 
Inadequate damages, § 196 

Instructions, conformity to pleadings, § 179, p. 
871 

Items of damage, § 144, p. 788 
Liquidated damages, penalty as distinguished, § 
106 

Natural consequences, breach of contract, § 24, p. 
484 

Nominal damages, § 6 
Pleadings, personal injuries, § 143, p. 785 
Punitive damages, § 144, p. 790 
Presumptive damages, defined, § 2, p. 459 
Pretended exercise of right, exemplary damages, acts 
in, § 123, p. 727 
Prevention of performance, 

Admissibility of evidence as to, § 158 
Allowance to defendant in determining damages, 
§ 78, p. 577 
Expenditures, 

Admissibility of evidence as to, § 158 
Recovery of, § 78, p. 579 
Measure of damage, § 78, pp. 575-580 

Installments paid to be considered, § 78, p. 
579 

Termination of contract by implied terms, § 
78, p. 580 

Time of estimation, § 78, p. 580 
Profits as recoverable, § 43, p. 522, § 78, p. 579 
Services, measure of damages for breach of con¬ 
tract, § 79, p. 581 

Prima facie breach of contract, § 162, p. 832 
Primary object, award of damages, § 3 
Principal and agent, 

Breach of contract for sales agency, damages 
as recoverable, § 55 
Exemplary damages, 

Discharge of agent by principal as- going in 
mitigation, § 127 

Pleading ratification of agent’s acts, § 133 
Principal’s liability for wrongful act of 
agent, § 125, p. 732 

intervention of act of irresponsible agent as 
proximate cause, § 20, p, 478 
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Principal and agent—Continued, 

Ratification of agent’s act, exemplary damages as 
recoTerable in case of, § 125, p. 733 
Principal and surety, exemplary damages, recovery 
against surety, § 125, p. 731 

Printing, breach of contract for, excessive or inade¬ 
quate damages, § 200 

Prior claims, amount of damage as affected by, § 71 
Prior earnings, consideration in determining amount 
of damage for impairment of earning capacity § 
87, p. 625 

Privity, breach of contract, damages for mental pain 
and suffering resulting as requiring, § 69 
Probable consequences, 

Breach of contract, 

Liability for, § 24, pp. 481-48T 
Loss of profits, § 43, p. 520 
Expenses, injury to propei-ty, § 48 
Liability for, § 23 
Loss of profits, 

Breach of contract, § 43, p. 520 
Compensatory damages for, § 42, pp. 516-519 
Mental pain and suffering, element of damage, § 
63 

Personal injuries, pleading of, § 135, p. 760 
Torts, liability for, § 25 
Procedure, 

Assessment of damages, §§ 163-195^ pp. 836-910 
.Evidence, ante 

Physical examination of injured person. 

Authority conferred by rules of, § 174, p. 846 
Statutory regulation, § 174, p. 847 
Pleading, ante 

Produce, excessive or inadequate damages for injuries 
to, § 199, p. 993 

Profession, liquidated damages, breach of contract to 
refrain from practicing, § 113, p. 690 
Professional work, earning capacity, damages for im¬ 
pairment to person engaged in professional work, 
§ 87, p. 622 
Profits, 

Anticipated profits, ante 

Breach of contract, recovery for loss of, § 43, pp. 
519-523 

Building and construction contracts, recovery for 
loss of, § 43, p. 522 

Certainty respecting loss of, § 42, p. 517 
Breach of contract, § 43, p. 520 
Collateral contracts, recovery on, § 43, p. 522 
Compensatory damages, loss of, §§ 42-44, pp. 516- 
524 

Contingent consequences, § 42, p, 516 
Contracts for division of, measure of damages for 
breach, § 79, p. 582 

Crops, injury resulting in loss of as recoverable, § 
44 

Delay in performance, measure of damages in re¬ 
spect of contract for work, § 79, p. 582 
Earning capacity, damages for impairment as 
based on, § 87, p. 621 
Earnings distinguished, § 38 
Evidence, 

Admissibility of evidence as to loss of, § 155 
Sufficiency as to loss of, § 162, p. 819 
Illegal business, loss of profits as recoverable, § 
42, p. 519 

Impairment of earning capacity as based on, § 87, 

p. 621 

Instructions as to, § 183 


Profits—Continued, 

Interest on, building and construction contracts, 
§ 52, p. 538 

Interruption of business I'esulting in loss of, re¬ 
covery for, § 42, p. 518 
Jury question as to, § 176, p. 857, n. 52 
Loss of, 

Recovery of as for loss of time, § 38 
Time and earnings, consideration in estimat¬ 
ing damages for, § 86 

Market fluctuations determining, recovery for, § 
42, p. 517 

Measure of damage for loss of, § 90 

Prevention of performance, § 78, p. 577 
New business, recovei’y for loss of, § 42, p. 319 
Personal injuries, loss of profits consequent upon 
as recoverable, § 44 
Pleading, loss of, § 138 

Pi'evention of performance, recovery of, § 78, p. 
579 

Speculative damages respecting, § 42, p. 516 
Subcontractor, recovery for loss of, § 43, p. 522 
Torts, loss of profits consequent upon as recover¬ 
able, § 44 

Uncertainty in respect of loss of, § 42, p. 516 
Prolapsus of womb, pleading of, § 135, p. 762, n. 77 
Promotional program, measure of damages for breach 
of contract, § 74, p. 563, n. 45 
Proof, 

Degree required, § 162, p. 816 
Pleadings warranting, § 143, pp. 781-787 
Property, 

Abandonment of property not wholly destroyed^ 
liability in respect of, § 35 
Breach of contract for, 

Delivery, excessive or inadequate damages, § 
200 

Payment or delivery of, measure of damage, 
§ 79, p. 586 

Compensatory damages, natural and proximate 
consequences of wrong, § IS 
Delivery of, measure of damages for breach of 
contract for, § 79, p. 586 

Depreciation in value, admissibility of evidence 
as to, § 157, p. 805 

Deprivation of, compensation as recoverable for, 
§ 41 ^ . 

Destruction of, damages as recoverable for, § 41 
Double damages for injuries to, instructions re¬ 
specting, § 186 

Evidence, admissibility in action for injuries to, § 
157, pp. 804-810 

Excessive damages, injuries to, § 199, pp. 991-994 
Exemplary damages, wrongful injury to, § 121 
Expenses, injuries to resulting in, § 48 
Inadequate damages, injuries to, § 199, pp, 991- 
994 

Injuries to, 

Expenses resulting as recoverable, § 48 
Instructions respecting damages, § 186 
Instructions as to damages for injuries to, 1186 
Loss of, 

Exi)enses incurred by as recoverable, § 48 
Time occasioned by destruction of, recovery 
for, § 38 

Use, 

Compensation as recoverable for, § 41 
Interest as allowable on damages, § 53, p. 
. 544 
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Property—Continued, 

Measure of damages for injuries to, § 82 I 

Instructions respecting, § 186 
Rules go’vieming, § 71 

Mental pain and suffering as result of injury to, 
as element of damage, § 68 
Mitigation of damage for injury to, § 35 
Note payable in, measure of damages for failure 
to pay, § 79, p. 587 

Payment of, measure of damages for breach of 
contract, § 79, p. 586 

Pecuniary lasses, compensation for, § 37 
. Personal property, ante 
Pleading, injury to, § 130, p. 746, n. 57 
Real property, post 
Rights, § 7 

Value, sufficiency of evidence to establish, § 162, 
p. 814 

Prospective damages, 

Breach of contract, § 30 
Certainty, § 29 

Instructions, limitations as to, § 183, n. 75 
Real property, injuries to, § 31 
Recovery of, §§ 29-31 
Torts, § 31 

Prospective earnings, pleading loss of, § 136, n. 36 
Prospective profits, prevention of performance, meas¬ 
ure of damage, § 78, p. 577 

Prothonotary, assessment of damages on default, § 
166 

Provocation, exemplary damages as precluded in case 
of, 1123, p. 721 
Proximate cause, 

Aggravation of injury, § 21 

Augmented sufferings as result of disease or 
weakness aggravating injury, § 21 
Breach of contract, loss of profits, § 43, p. 520 
Compensatory damages, §§ 19-22, pp. 474-480 
Concurring causes, § 21 
Contributing causes, § 21 
Defined, § 19 
Disease, 

Aggravating injury, § 21 
Superinduced by wrongful act, § 20, p. 478 
Innocent and wrongful causes, § 22 
Jury question as to, § 176, p. 862 
Knowledge of wrongdoer, § 19 
Loss of profits, breach of contract, § 43, p. 520 
Third persons, acts of, § 20, p. 476 
Weakness aggravating injury,, § 21 
Proximate consequences, 

Actual damages for wrong, § 5 
Compensatory damages for, § 18 
Evidence, admissibility, § 146 
Exemplary damages, § 117, p. 709 
Proximate damages, defined, § 2, p. 459 
Public officials, exemplary damages, recovery against, 

§ 125, p. 731 

Public policy, exemplary damages, award on ground 
of, § 117, p. 70S 

Publishing, breach of contract for, excessive or in¬ 
adequate damages, § 200 
Punishment, 

Attorneys’ fees allowed as, § 50, p. 534 
Damages designed as, § 3 
Exemplary damages, 

Award by way of, § 117, p. 705 
Instructions authorizing award by way of, 

§ 188, p. 902 


Punishment—Continued, 

Exemplary damages—Continued, 

Mitigation in case of criminal punishment, § 
127 

Punitive damages, 

Defined, § 2, p, 459 
Exemplary damages, ante 
Purchasing power of dollar, 

Consideration in computing damages, § 194 
Excessive damages, change in purchasing power 
as affecting, § 197 

Quality, evidence, admissibility in action for injuries 
to animal, § 157, p. 807 

Quantum meruit, interest on builder’s claim on when 
unliquidated, § 52, p. 539, n. 13 
Quasi contract, measure of damages for breach, § 74 
p. 568 

Quotient verdicts, instructions as to, § 178 
Railroad bridge, delay in construction, measure of 
damage, § 77 
Ratification, 

Master and servant, exemplary damages as re¬ 
coverable against master ratifying wrongful 
act of servant, § 125, p. 735 
Principal and agent, exemplary damages as re¬ 
coverable against principal ratifying wrong¬ 
ful act of agent, § 125, p. 735 
Real property, 

Compensatory damages, injuries to, §§ 84, 85, pp. 
603-617 

Depreciation in value, compensation as recover¬ 
able for, § 41 

Deprivation of, compensation as recoverable for,, 
§ 41 

Destruction of, compensation as recoverable for, 
§ 41 

Double damages, injuries to, § 84, p. 607 
Enjoyment, measure of damage for loss of, §■ 
84, p. 605 

Exemplary damages, injuries to, § 121 
Injuries to, measure of damage, §§ 84, 85. pp. 
603-617 

Interest, allowance in action for injuries to, 
53, p. 544 

Liquidated damages, 

Sale or exchange of, § 113, p. 687 . 

Validity of stipulation in cont^act for pur¬ 
chase, sale or exchange, § 101, p. 654 
Loss of use, 

Compensation as recoverable, § 41 
Measure of damages for, § 84, p. 605 
Measure of damage for injuries to, §§ 84, 85, pp. 
603-617 

Nominal damages, trespass on or injuries to, § 9 
Obstruction of access, measure of damages for, 
§ 84, p. 607 

Permanent injury, measure of damages, § 84, p. 

603 

Prospective damages, recovery for permanent in¬ 
jury, § 31 

Rental value, depreciation of as measure of dam¬ 
age for injury to, § 84, p. 605 
Restoration,, cost of as measure of damage for 
temporary injury, § 84, p. 604 
Temporary injury, measure of damage, § 84, p.. 

604 

Unliquidated damages for injury to, interest as 
allowable, § 53, p. 544 
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Real property—Continued, 

Use, measure of damages for loss of, § 84 p. 
605 

Value, determination of - question as element of 
damage, § 88, pp. 627-631 

Reasonableness, expenses incurred, pleading of, § 
139, p. 776 

Reciprocal damages, liquidated damages, § 101, p. 
651 

Reconventional demand, proof required, § 162, p. 817, 
n. 11 

Recoupment, 

Burden of proof as to, § 144, p. 789 
Pleading damages by way of, § 141 
Reduction of loss, §§ 96-99, pp. 643-649 
Evidence, admissibility, § 160 
Instructions, § 184 
Jury questions, § 176, p. 865 
Redundancy, instructions, enumeration of different 
items of recovery, § 181 

Referee, assessment of damages on default, § 167 
Regret, mental pain and suffering, element of dam¬ 
age for, § 63 

Remedies, liquidated damages, enforcement of provi¬ 
sion, § 115, pp. 692-700 
Remittitur, excessive damages, § 201 
Remote consequences, compensatory damages, basis 
for award of, § 18 
Remote damages, 

Breach of contract, § 11 
Defined, § 2, p. 459 

Remote evidence, personal injury, admissibility, § 146 
Remote profits, torts, loss consequent upon as recov¬ 
erable, § 44 

Renewal, breach of contract to renew, excessive or 
inadequate damages, § 200 

Rental contracts, liquidated damages, breach of pro¬ 
vision, § 113, p. 688 
Rental value, 

Crops, damages for destruction as based on, § 
85, p. 613 

Damages for detention of personal property bas¬ 
ed on, § 83, p. 600 
Evidence, admissibility, 

Action for injuries to property, § 157, p. 805 
Motor vehicles, § 157, p. 810 
Measure of damages, § 89 

Delay in performance of building and con¬ 
struction contracts, § 77 

Pasture and meadow land, damages for destruc¬ 
tion based on, § 85, p. 616 

Real property, depreciation of as measure of 
damage for injury, § 84, p. 605 

Rents, 

Compensatory damages for loss of, § 41, m 76 
Pleading loss of, § 140 
Repairs, 

Estimate as to cost of, admissibility of evidence 
as to, § 91 
Evidence, 

Admissibility in action for injuries to prop¬ 
erty, § 157, p. 805 

Sufiicency, motor vehicles, § 162, p. 834 
Motor vehicle, 

Admissibility of evidence as to, § 157, p. 808 
Burden of proof in respect of, § 144, p. 793 
Instructions respecting, § 186, n. 25 
Personal property, damages based on, § 83, p. 598 


Reparation, 

Exemplary damages, acts in reparation as pre¬ 
venting award, § 123, p. 727 
Nominal damages in case of, § 15 
Repetition, instructions, enumeration of different items 
of recovery, § 181 
Replacement value, 

Buildings, damages for injury based on, § 85, p. 
610 

Evidence, sufficiency, § 162, p. 835 
Personal property, damages for detention based 
on, § 83, p. 601 

Trees, damages for destruction based on, § 85, 
p. 615 

Reports, physical examination of person injured, § 
174, p. 855 

Reproduction costs, market value as based on, § 88, 
p. 628, n. 49 

Reputation, mental pain and suffering, substantial 
damages as recoverable in cases involving, § 64 
Rescission of contract, measure of damages, § 79, p, 
587 

Restoration, 

Buildings, cost of as measure of damage for in¬ 
jury to, § 84, p. 609 

Evidence, admissibility of evidence as to cost of, 
Action for injuries to property, § 157, p. 805 
Motor vehicles, § 157, p. 809 
Exemplary damages, acts of restoration as pre¬ 
venting award, § 123, p. 727 
Pasture or meadow lands, cost of as measure 
of damage for destruction, § 85, p. 616 
Real property, cost of as measure of damage for 
temporary injury, § 84, p. 604 
Review, exemplary damages, amount of award, § 
126, p. 738 

Rheumatic disease, evidence, causal connection as 
established by, § 162, p. 824, n. 70 
Ribs, excessive or inadequate damages for injuries 
to, § 198, p. 937 

Ringworm, pleading disease of skin resembling, § 
135, p. 762, n. 77 

Riparian rights, nominal damages for infringement 
of, § 9 

Rodeo, breach of contract to furnish lights for, meas¬ 
ure of damage, § 74, p. 563, n. 45 
Rupture, pleading of, § 135, p. 763, n. 79 
Sacroiliac joint, excessive or inadequate damages for 
injury to, § 198, p. 939 
Salary, distinguished, § 1 
Sales, 

Breach of contract for sale agency, allowance of 
damages for, § 55 

Interest on purchase price for goods sold, period 
for which recoverable, § 92, p. 638 
Sales promotional program, measure of damages for 
breach of contract, § 74, p. 563, n. 45 
Samples, free distribution of, measure of damages 
for breach of contract, § 74, p. 564, n. 45 
Sawmills, excessive or inadequate damages for in¬ 
juries to, § 199, p. 993 

Scalds, excessive or inadequate damages, § 198, p. 
984 

Scars, damages for personal injuries resulting in 
scar on face of female, § 81, p. 592, n. 88 
Scope of authority, wrongful acts of agent in, ex¬ 
emplary damages as recoverable against prin¬ 
cipal, § 125, p. 734 
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Secondary causes, compensatory damages, § 20, p. 
4T5 

Secondhand articles, measure of damages for injury 
to, § 88, p. G30 
Securities, 

Breach of contract for return, measure of dam¬ 
ages, § 79, p. 587 

Deposit for purpose of as liquidated damages, § 
109 

Seed, damage resulting from failure of crop because 
of inferior character, recovery for, § 41 
Serious injuries, excessive or inadequate damages, § 
198, p. 915 
Services, 

Breach of contract for, 

Excessive or inadequate damages, § 200 
Measure of damage, § 79, p. 580 
Mitigation of loss, § 34, p. 505 
Loss of, element of damage, § 39 
Set-off and counterclaim, 

Assessment, admissibility of evidence in support 
of set-off, § 172 

Interest, existence of unliquidated claim in na¬ 
ture of set-off or counterclaim as precluding 
allowance, § 52, p. 540 

Nominal,, damages, sufficiency of plea, § 141 
Pleading damages by way of, § 141 
Severable contract, measure of damages on breach 
of, § 75 

Shade trees, measure of damage for destruction of, 
§ 85, p, 614 

Sheep, excessive or inadequate damages for injuries 
to, § 199, p. 993 

Sheriff’s jury, assessment of damages, postponement 
because of inability of defendant to be present, 
§ 172 

Shipping, detention of, measure of damage, § 83, p. 
602 
Shock, 

Disturbance of nerve centers caused by as ele¬ 
ment of damage, § 56 
Mental pain and suffering resulting, 

Recovery for, § 70, p. 556 
Substantial damages as recoverable, § 64 
Personal injury causing, sufficiency of evidence, 
1162, p. 825 

Pleading, effect of result of shock to nervous 
system from personal injury, § 135, p. 768, 
n. 19 

Shortening of leg, excessive or inadequate damages, 
§ 198, p. 963 
Shoulder injuries, 

Excessive or inadequate damages, § 198, p. 945 
Future pain and suffering, instruction os to, § 
185, p. 885, n. 19 
Pleading of, § 135, p. 763, n. 79 
Shrubs, measure of damages for destruction of, § 
85, p. 613 

Sickness, mental pain and suffering resulting in, sub¬ 
stantial damages as recoverable, § 64 
Side injuries, excessive or inadequate damages, § 
198, p* 938 

Sight, excessive or inadequate damages, injuries to, 
§ 198, p. 976 

Simple trespass, nominal damages as recoverable on 
showing of, § 130, p. 751 
Skull injuries, 

Excessive or inadequate damages, § 198, p. 930 


Skull injuries—Continued, 

Future pain and suffering, instruction as to, § 
185, p. 885, n. 19 
- Pleading of, § 135, p. 761, n. 76 
Sleeping sickness, pleading of, § 135, p. 762, n. 76 
Smart money, defined, § 2, p. 459 
Social position, 

Evidence, admissibility on issue of in personal 
injury action, § 148, n. 81 

Exemplary damages, consideration in determin¬ 
ing amount, § 126, p. 741 

Soil, measure of damages for unlawful removal or 
injury to, § 85, p, 616 

Spastic colitis, causal connection, sufficiency of evi¬ 
dence to establish, § 162, p. 824, n. 70 
Special circumstances, breach of contract, damages 
arising out of as natural consequences, § 24, p. 
484 

Special damages. 

Burden of proof as to, § 144, p. 790 
Defined, § 2, p. 459 
Pleading of, § 131, pp. 752-756 
Rule for ascertaining, pleading of as essential, 
§ 131, p. 755 

Special employment, impairment of earning capacity 
as to, special pleading as essential for recovery, 
§ 137 

Special pleading. Pleading, ante 
Special privilege, breach of contract granting, meas¬ 
ure of damage, § 79, p. 583 
Speculative consequences, personal injuries, instruc¬ 
tions as to, § 185, p. 885 
Speculative damages. 

Breach of contract, § 11 
Business, expected profits of, § 42, p. 518 
Collateral contracts, breach of, § 43, p. 523 
Defined, § 2, p. 460 

Impairment of earning capacity, instructions 
respecting, § 185, p. 894 
Liability for, § 23 
Patronage, loss of, § 55 
Profits, § 42, p. 516 

Pleading as item of damage, § 138 
Torts, loss consequent upon as recoverable, 
§ 44 

Recovery of, §§ 26-28, pp. 489-496 
Trade, loss of, § 55 

Speculative verdicts, instructions as to, § 178 
Spine, 

Excessive or inadequate damages for injury to, 
§ 198, p. 935 

Pleading injury to, § 135, p. 763, n. 79 
Spite, exemplary damages as not requiring, § 123, p. 
725 

Springs, excessive or inadequate damages, injuries to, 
§ 199, p. 993 

Stated damages, defined, § 2, p. 460 
Statutory provisions, 

Aggravation, additional damages in case of, § 95 
Amount of damages, limitation as to, § 4 
Breach of contract, measure of damage, § 74, p. 
568 

Damages as dependent on, § 3 
Exemplary damages, § 117, p. 709 

Aggravating circumstances, § 123, p. 721 
Gross negligence, § 123, p. 730 
Grounds for award, § 123, p. 724, nn. 39, 41 
Malice in law as authorizing, § 123, p. 726 
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Statutory provisionS'-Continued, 

Expense of litigation, allowance as damage, § 50, 
p. 533 
Interest, 

Allowance as damage, § 52, p. 537 
Negligent injury to property, § 53, p. 543 
Period for which computed, § 92, p. 637 
Unliquidated damages, § 53, p. 542 
Liquidated damages, § 101, p. 651 
Pleading under, § 132 

Litigation expenses, allowance as damage § 50, 
p. 533 ^ ’ 

Measure of damage, § 71 

Breach of contract, § 74, p. 568 
Mitigation of damages. 

Contributory negligence, § 98 
Injuries to property, § 35 
Multiple damages, § 128 
Assessment, § 195 
Pleading, § 134 

Physical examination of injured person, § 174, 
p. 847 
Pleading, 

Denial as sufficient, § 141 
Itemizing damages, § 140, p. 749 
Presumptions, § 6 

Property, interest on damages awarded, § 53, p. 
543 

Sterility, evidence, causal connection as established 
by, § 162, p, 824, n. 70 
Stipulated damages, defined, § 2, p. 460 
Stipulations, 

Liquidated damages, § lOl, p. 651 

Determination of character of, § 102-113, pp. 
655-691 

Eights of parties controlled by, § 116, p. 700 
Measure of damages, breach of contract, § 74, p. 
567 

Stock in trade, market value, determination of as 
element of damage, § 88, p. 628, n. 49 
Stomach trouble, future pain and suffering, instruc¬ 
tion as to, §185, p. 885, n. 19 
Storage, motor vehicles, expense of as element of 
damage, § 48 

Street clocks, excessive or inadequate damages for 
injuries to, § 199, p. 993 
Subcontractors, 

Forfeitures, binding effect of clause on, § 115, p. 
697 

Measure of damages, effect in determining, § 90 
Profits, recovery for loss of, § 43, p, 522 
Subjective symptoms,- personal injuries, proof as suf¬ 
ficient to recovery of substantial damages, § 162, 

.p. 822 

Subpatella bursa; pleading, § 135, p. 763, n. 79 
Subsidence of land, accrued damages, recovery limited 
to, § 193, n. 26 
Substantial damages, 

Defined, § 2, p. 461 

Establishment of wrong and damages resulting, 

§ 11 

Finding of substantial injury as essential, § 17 
Marriage contract, mental pain and suffering as 
result of breach as basis for, § 64 
Mental pain and suffering^ as suflEicient basis for 
recovery of, § 64 

Nominal damages distinguished, § 8 
Successive actions, assessment of damages, § 193 
Suffering. Pain and suffering, ante 


Summary proceedings, assessment, | 169 
Support, breach of contract for, measure of damage, 
§ 79, p. 582 
Surgical treatment, 

Aggravation of injury by, effect of, § 20, p. 477 
Eecovery for personal injuries as dependent on 
undergoing, § 36 
Surplusage, pleading, 

Exemplary damages, § 133 
Multiple damages, § 134 
Survival, 

Exemplary damages, right of action for, § 124; 
§ 125, p. 732 

Mental pain and suffering, cause of action for, § 63 
Symptoms, i)ersonal injuries, pleading of, § 135, p. 
765 

Technical injury, nominal damages for, § 8 
Technical wrongs, nominal damages, § 13 
Teeth, 

Excessive or inadequate damages for injuries to^ 
§ 198, p. 932 

Pleading injury to, § 135, p. 763, n. 79 
Telegraph messag?:, mental pain and suffering as re¬ 
sult of failure to deliver, substantial damages as 
recoverable, § e-jt 

Temporary damages, defined, § 2, p. 461 
Temporary injuries, 

Consideration of nature in determining amount 
of damage for personal injuries, § 81, p. 593 
Eyes, excessive or inadequate damages, § 198, p. 
980 

Beal, property, 

Measure of damage, § 84, p. 604 
Prospective damages as recoverable, § 31 
Theatrical contracts, excessive or inadequate damages 
for breach, § 200 

Theft insurance, mitigation, consideration in, § 99 
Theory, 

Compensatory damages, § 17 
Damages in general, § 3 
Exemplary damages, § 117, pp. 705-713 
Nominal damages, § 8 

Pleading, effect of stating inconsistent theories,. 
§ 130, p. 750 
Third i)ersons. 

Breach of contract, natural consequences as con¬ 
templated as to, § 24, p. 484 
Compensatory damages as result of interyening 
acts of, § 20, p. 476 

Expense of personal injuries voluntarily paid by, 
recovery of, § 47, p. ,528 

Mental pain and suffering as result of physical 
injury to as element of damage, § 67 
Torts, liability in respect to injuries resulting to, 
§ 25 

Timber, measure of damages for destruction of, § 85, 
p. 615 
Time, 

Assessment of damage, §§ 169, 193 
Instructions respecting loss of, § 185, p. 890 
Jury questions, loss of time, § 176, p. 864 
Loss of as element of recovery, § 38 
Measure of damage 
Loss of, § 86 

Prevention of performance, § 78, p. 580 
Physical examination of person injured, applica¬ 
tion for, § 174, p. 851 
Pleading, loss of, § 136 
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Title insurance, contract to loan on realty, damages 
for breach as including item of, § 79, p. 586, n. 43 
Toe injuries, excessive or inadequate damages, § 198, 
p. 969 
Torts, 

Aggravating circumstances, exemplary damages 
in case of, § 121 

Anticipated profits, loss consequent ui)on as 
recoverable, § 44 
Assessment in action of. 

Date to which damage recoverable, § 193 
Default in appearance or pleading, § 1G3 
Avoidable consequences, prevention or reduction 
of damage, § 33, p. 501 

Breach of contract amounting to cause of action 
in, exemplary damages, § 120 
Certainty, 

Inability to show damages with certainty as 
limiting recovery to nominal damages, 
§ 12 

Prospective damages, § 31 
Uncertainty as to extent or cause, § 28, p. 496 
Compensatory damages, 

Matter of right in respect of, § 17 
Natural or proximate consequences of acts, 
§ 18 

Consequential injuries, liability for, § 25 
Contemplated consequences, liability for, § 25 
Defined, § 121, n. 97 

Evidence, interest on unliquidated claims requir¬ 
ing evidence, § 53, p. 541 
Exemplary damages, § 121 

Interest as allowable, § 53, p. 543 
Extraordinary circumstances, liability for inju¬ 
ries resulting from, § 25 
Interest on damages allowed for, § 92, p. 640 
Governing law, § 4 

Unliquidated claims arising out of, § 53, pp. 
540-545 

Jury, questions, interest on unliquidated claims, § 
53, p, 542 

Loss of profits, recovery for loss consequent up¬ 
on, § 44 

Measure of damages, § 80 
Governing law, § 4 
Mitigation of damages, § 98 
Motive, materiality, § 25 
Natural consequences, liability for, §§ 23, 25 
Nominal damages, absence of evidence as to ac¬ 
tual damages authorizing, § 9 
Principle governing award of damages in action 
in, § 3 

Probable consequences, liability for, §§ 23, 25 
Profits, 

Pleading loss of in case founded on tort, § 
138 

Recovery for loss of profits consequent upon, 
§ 44 

Prospective damages, § 31 

Remote profits, recovery for loss consequent upon, 
§ 44 

Special damage, pleading of as necessary for re¬ 
covery, § 131, p. 755 

Speculative profits, recovery for loss consequent 
upon, § 44 

Third persons, liability in respect to injuries re¬ 
sulting through, § 25 

Unanticipated consequences, liability for, § 25 


Torts—Ck>ntinued, 

Uncertain profits, recovery for loss consequent 
upon, § 44 

Unforeseen consequences, liability for, § 25 
Willful torts, § 25 

Total disability, personal injury resulting in, instruc¬ 
tion as to, § 185, p. 889 

Towage, motor vehicles, expense of as element of 
damage, § 48 

Tradesmen, patronage, loss of as element of damage 
§ 55 

Trailers, excessive or inadequate damages for injury 
to, § 199, p. 992 

Transportation costs, delivery of articles under con¬ 
tract, damages for breach as including, § 79, p 
587 

Traumatic diseases, 

Epilepsy, future pain and suffering, instruction 
as to, § 185, p. 885, n. 19 

Excessive or inadequate damages, § 198, p. 980 
Hysteria, pleading of, § 135, p. 768 
Traveling expenses, personal injuries, recovery of ex¬ 
pense as element of damage, § 47, p. 526 
Treble damages. 

Assessment, § 195 
Evidence, sufficiency, § 162, p. 819 
Pleading, demand for, § 134 
Trees, 

Excessive or inadequate damages for injuries to, 
§ 199, p. 993 

Measure of damages for destruction of, § 85, p. 
613 

Trespass, 

Fright occasioned by, mental pain and suffering 
resulting as element of damage, § 70, p. 558 
Minimizing damages involving, § 33, p. 501 
Trial, 

Assessment, ante 
Evidence, ante 
Instructions, ante 
Jury questions, ante 
Pleadings, ante 

Triple damages, defined, § 2, p. 461 
Trivial wrongs, nominal damages, § 13 
Trover and conversion, 

Exemplary damages, recovery in conversion as 
recovery of actual damages required, § 118 
Nominal damages, absence of proof as to actual 
damage, § 9 
Tuberculosis, 

Causal connection,, 

Evidence as establishing, § 162, p. 824, n. 70 
Sufficiency of, § 162, p. 823, n. 68 
Jury questions, injury as resulting in, § 176, p. 
863, n. 58 - 

Pleading of, § 135, p. 762, n. 77 
Tumor, evidence, causal connection as established by, 
§ 162, p. 824, n. 70 

Turf, measure of damages for destruction of, § 85, p. 
616 

Tympanitis, pleading of, § 135, p. 763, n. 70 
Unanticipated consequences, torts, liability for, § 25 
Uncertain damages, defined, § 2, p. 461 
Uncertainty, 

See, also, Certainty, ante 
Cause, § 28, pp. 493-496 
Existence or cause, § 27 

Source of as respects recovery of damages, § 
26, p. 491 
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Unforeseen consequences, torts, liability for, § 25 
Unlawful employment, earnings in as basis of recov¬ 
ery, § 38 

Unliquidated claims. 

Accounts, interest recoverable, § 92, p. 638 
Contracts, interest on, § 52, p. 538 
Interest, 

Actions on contracts, § 52, p. 538 
Discretion as to, § 54 
Real property, § 53, p. 544 
Tort claims, § 53, pp. 540-545 
Unliquidated damages, defined, § 2, p. 461 
Unwholesome food or beverages, excessive or inade¬ 
quate damages in respect to injuries from, § 198, 
p. 987 

Upkeep, personal property, deduction for in fixing 
damages for detention, § 83, p. 601 

Use, 

Measure of damages for loss of, § 89 
Property, compensatory damages for loss of, § 
41 

Real property, measure of damages for loss of, § 
84, p. 605 

Usual employment, earning capacity, damages for im¬ 
pairment measured by, § 87, p. 621 
Vaginal bleeding, pleading of, § 135, p. 763, n, 79 
Vagueness, 

Evidence, personal injuries, § 146 
Instructions, § 179, p. 869 
Value, 

Determination of as element of damage, § 88, pp. 
627-631 

Distinguished, § 1 
Evidence, 

Admissibility, property damage, § 157, p. 805 
Sufficiency, § 162, p. 814 

Instructions respecting, motor vehicles, § 186, n. 
25 

Market Value, ante 

Motor vehicles, sufiiciency of evidence as to, § 162, 
p. 833 

Pleading, § 130, p, 749, n. 81 

Sufiiciency to raise issue, § 143, p. 783, n. 43 
Variance, pleadings and proof, § 143, pp. 781-787 
Vendor and purchaser, liquidated damages, breach of 
contract for sale or exchange of realty, § 113, p. 
687 
Verdict, 

Ambiguity, § 189 
Apportionment of damages, § 189 
Assessment of damages, §§ 172, 189 
Certainty, § 189 

Conformity to pleadings and evidence, § 189 
Distinguished, § 1 
Evidence, conformity to, § 189 
Inconsistency, § 189 
Instructions, conformity to, § 189 
Intei'est on, § 92, p. 640 
Itemizing damages, § 189 
Joint plaintiffs or defendants, § 189 , 

Multiple damages, § 195 
'Nominal damages, § 189 
Parties liable only in part, § 189 
Pleadings, conformity to, § 189 
Quotient verdicts, instfu^ions as to, § 178 
Speculative verdicts, instructions as to, § 178 
Vessels, 

Detention of, measure of damage, § 83, p. 602 
25 C.J.S.-89 


DAMAGES 

Vessels—Continued, 

Excessive or inadequate damages for injuries to, 
§ 199, p. 992 

Vested rights, exemplary damages, § 117, p. 710, n. 33 
Vexation, mental pain and suffering resulting as com¬ 
pensable, § 70, p. 559 

Vibration, evidence, sufiiciency to show injury result¬ 
ing from, § 162, p. 816 
Vindictive damages, 

See, also, Exemplary damages, ante 
Defined, § 2, p. 461 

Violent acts, exemplary damages, ground for award, § 
123, p. 727 

Virility, loss of as element of damage, § 56 
Vocation, disability to pursue as element of com¬ 
pensation, § 40 

Wages, loss of as recoverable, § 38 
Wagons, excessive or inadequate damages, injuries to, 
§ 199, p. 992 
Waiver, 

Amount of damages as affected by, § 100 
Jury, assessment of damages, § 168 
Liquidated damages, 

Burden of proof as to, § 144, p. 792 
Provision for, § 112; § 115, p. 700 
Mitigation of damage, breach of contract, § 34, p. 

504, n. 77 
Pleading, 

Loss of time or earnings, § 136, n. 36 
Omission to plead special damage, § 131, p. 
755, n. 21 

Wantonness, 

Attorney’s fees as recoverable in ease of, § 50, p. 
534 

Breach of contract, mental pain and suffering re¬ 
sulting as element of damage, § 69 
Exemplary damages, 

Consideration in assessing, § 126, p. 739 
Ground for award, § 123, pp. 723, 726 
Instruction as to, § 188, p. 902 
Pleading of, § 133 

SufiEiciency of evidence, § 162, p. 818 
Warning, exemplary damages as, § 117, p. 705 
Warranty, liquidated damages, stipulation in contract 
of warranty, § 113, p. 686 

Water, breach of contract for furnishing, excessive 
or inadequate damages, § 200 
Water wheels, excessive or inadequate damages for 
injuries to, § 199, p. 993 

Weakness, aggravation of injury, proximate cause, § 
21 

Wealth, 

Consideration of condition as to in determining 
damages for personal injuries, § 81, p. 593 
Exemplary damages, 

Admissibility of evidence as to on question of 
mitigation, § 127 

Consideration in determining amount, § 126, 
p. 742 

Recovery without proof of, § 162, p. 818 
Wearing apparel, value, determination of as element 
of damage, § 88, p. 629 

Weight, evidence, admissibility of evidence as to 
weight before and after accident, % 147 
Well-drilling contract, breach of, sufiSciency of evi¬ 
dence as, § 162, p. 832 

Widow, personal injuries, admissibility of evidence as 
to status, § 152 
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Willfulness, 

Exemplary damages, ground for award, § 123, p. 
726 

Mental pain and suffering, substantial damages 
as recoverable in case of, § 64 
Torts, liability for, § 25 

Windbreak, measure of damage for destruction of 
trees used as, § 85, p. 614, n. 95 

Witnesses, 

Credibility, refusal to submit to physical exami¬ 
nation as affecting, § 174, p. 850 
Physician making physical examination of person 
injured as witness for defendant, § 174, p. 
850 

Women, excessive or inadequate damages for injuries 
peculiar to, § 198, p. 982 

Wooden leg, damages for personal injury including 
amount for learning use of, § 81, p. 590, n. 83 

Words and phrases. Definitions, ante 

Work, 

Breach of contract for, measure of damage, § 79, 
p* 580 

Interest recoverable in action to recover for, § 92, 
p. 638 


DAMAGES 

Workmen’s compensation, 

Common law action for injuries to servant as not 
governed by statute relating to, § 197 
Mitigation, consideration in, § 99 
Worry, mental pain and suffering resulting in as ele¬ 
ment of damage, § 70, p. 559 
Wounds, mental pain and suffering as result of in¬ 
flicting, substantial damages as recoverable, § 64 
Wrist injuries. 

Excessive or inadequate damages, § 198, p. 948 
Pleading, § 135, p. 763, n. 79 
Writ of inquiry, 

Assessment of damages in default, § 171 
Setting aside, § 192 

Wrongful death, statutory limitations as to amount 
of recovery as not applicable to personal injuries, 
§ 197 

Wrongful diversion of funds, interest, allowance for, 
§ 54 

X-ray burns, future pain and suffering, instruction as 
to, § 185, p. 885, n. 19 

X-ray examination, physical examination of person 
injured requiring, § 174, p. 854 


DEAD BODIES 


Actions, 

Disturbance of remains, § 8, p. 1029 
Evidence, violation of rights with respect to dead 
bodies, § 9, p. 1033 
Fact questions, § 9, p. 1034 
Instructions, § 9, p. 1035 
Jurisdiction, § 9, p. 1031 
Jury questions, § 9, p. 1034 

Acquiescence, burial in certain place, removal of re¬ 
mains thereafter against will of next of kin, § 4, 
p. 1024 

Actions, § 9, pp. 1031->1035 

Breach of contract, care and burial of dead body, 

§ 6 

Defenses, actions for removal of body without 
notice to relatives, § 9, p. 1032 
Disinterment, § 8, p. 1029 

Absence, burial of deceased in absence of relatives, 
remedies, § 8, p. 1026, n. 93. 

Daw questions, § 9, p. 1034 
Parties, § 9, p. 1031 

Photographs, improper use of, § 8, p. 1026 
Pleading, actions for invasion of rights relating 
to dead bodies, § 9, p. 1032 
Torts, § 8, pp. 1025-1031 

Appeal and error, damages, review of award for vio¬ 
lation of right to bury and preserve remains, § 
8, p. 1030 

Autopsy, 

Ascertainment of cause of death, defense to ac¬ 
tion for damages resulting from, § 8, p. 
1028 

Burden of proof as to lack of authority for, § 
9, p. 1034, n. 76 

Coroner performing without authority, liability 
in respect of, § 8, p. 1028 
Performance of as creating liability in tort, § 8, 
p. 1027 

Pleading in action to recover for unauthorized 
or improper autopsy, § 9, p. 1032 
Present at, right in respect of, § 8, p. 1028 


Breach of contract, 

Care and burial of dead body, action as lying for, 

§ 6 

Care and burial of deceased, pleading in action 
to recover for, § 9, p. 1033, n. 63 
Brothers, burial, right of, § 3 
Burden of proof, 

Autopsy, lack of authority for, § 9, p. 1034, n. 76 
Criminal prosecutions, § 10, p. 1037 
Violation of rights with respect to dead bodies, 
civil actions for, § 9, p. 1033 

Burial, 

Bodies to actions relating to violation of rights 
of, § 9, p. 1031 

Breach of contract for, action as lying for, § 6 
Damages recoverable for violation of right to 
bury and preserve remains, § 8, p. 1029 
Distinction between rights existing prior to and 
those thereafter, § 4, p. 1019 
Duties as to, § 5 
Duty in respect of, § 3 

Executors and administrators, rights as to, § 3 
Expenses of, law governing, § 7 
Interference with right of, 

Action as lying for, § 8, p. 1026 
Criminal liability, § 10, p. 1035 
Invasion of violation of rights as to, remedies, § 
8, p. 1025 

Misdemeanors, refusal or neglect to perform duty 
of having dead body buried, § 10, p. 1035 
Next of kin, right of as resting with, § 3 
Preference of deceased as to disposition of re¬ 
mains, § 3 

Property rights in after burial, § 2. 
Quasi-property rights as to, § 2 
Religious ceremony, necessity for decent burial, 
§5 

Rights as to, § 3 

Time and place of, right to determine, § 3 
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Burial grounds, 

Conveyance of, grantee as acquiring no right to 
bodies of dead, § 4, p. 1022 
Injunction, conveyance of, § 4, p. 1023 
Casket, removal of body from without removing from 
grave as offense under statute, § 10, p. 1036, n. 
96 

Cemeteries, 

Disinterment, 

Consent to, § 4, p. 1021 

Rules of cemetery considered in determining, 

§ 4, p. 1022 

Public improvements, removal of bodies when 
needed for, § 4, p. 1020, n. 31 
Cemetery corporations, disinterment, consent to, § 4, 

p. 1021 

Certificate of burial, autopsy performed in order to 
obtain, liability in ease of, § 8, p. 1028 
Changing place of burial, next of kin, rights as to, 

§ 4, p. ,1023 
Children, 

Actions for violation of burial rights as main¬ 
tainable by, § 9, p. 1031, n. 52 
Burial, right of, § 3 
Civil liabilities, §§ 6-9, pp. 1025-1035 
Compensatory damages, burial, violation of right to 
bury and preserve remains, § 8, p. 1029 
Conflicting evidence, criminal prosecutions, jury 
questions as to, § 10, p. 1038 
Conflicts of law, funeral or burial expenses, liability 
for, § 7 
Consent, 

Disinterment, § 4, p. 1021 

Interment, removal of body against will o*f 
next of kin thereafter, § 4, p. 1024 
Performance with consent as creating no lia¬ 
bility, § 8, p. 1027 
Contracts, 

Care and burial of dead bodies, action as lying 
for breach of, § 6 

Funeral or burial expenses, liability created by, 

§ 7 

Conveyance of burial ground, grantee as acquiring 
no right to bodies of dead, § 4, p. 1022 
Coroner, autopsy performed without authority, next 
of kin as having right of action for damages, § 
8, p. 1028 

Corpse, dead body as synonymous with, § 1 
Cremation, medical school cremating body after dis¬ 
section, remedies in respect of, § 8, p. 1027 
Criminal offenses, offenses, post 
Criminal prosecutions. 

Burden of proof, § 10, p. 1037 

Issues, proofs and variance, § 10, p. 1037 

Jury questions, § 10, p. 1038 

Presumptions, § 10, p. 1037 

Rule governing, § 10, p. 1036 

Trial, § 10, p. 1038 

Custody of law, body in after interment, § 4, p. 1019 
Custody of remains, surviving spouse as having, ^ 
right, § 3 
Damages, 

Burial, violation of rights to bury and preserve 
remains, § 8, p. 1029 
Disinterment, § 8, p. 1029 

Mutilation of dead body, mental anguish as ele¬ 
ment for consideration, § 8, p. 1030 
Unlawful possession of body, proof required 
for recovery, § 8, p. 1030 


Damages—Continued, 

Violation of rights relating to dead bodies, jury 
question as to, § 9, p. 1034, n. 80 
Death certificate, withholding of as actionable on, 
§ 8, p. 1026, n. 93 
Debenture, right of, § 3 
Decent burial, duties as to, § 5 
Decomposed remains, 

Statutory provisions respecting unlawful pos¬ 
session of body as not applying to, § 8, p. 
1026 

Term as including, § 1 

Defenses, removal of body without notice to relatives, 
actions for, § 9, p. 1032 
Definitions, § 1 
Decent, § 5 
Mutilate, § 10, p. 1036 
Next of kin, § 9, p. 1031, n. 52 
Proper, § 5 
Respectable, § 5 

Discretion of court, removal of bodies, f 4, p. 1020, 
n. 29 

Disinterment, 

Civil liability, § 8, p. 1029 
Consent to, § 4, p. 1021 

Considerations affecting rights as to, § 4, p. 1021 
Criminal liability, § 10, p. 1036 
Indictment or information charging, § 10, p. 1037 
Jurisdiction of actions relative to, § 9, p. 1031 
Next of kin, wishes of to be considered, § 4, p. 
1021 

Offense of, § 10, p. 1036 

Pleading in action to recover damages for, § 9, 
p. 1033, n. 63 

Religious faith, consideration of influence of in 
determining, § 4, p. 1021, n. 42 
Restoration after, § 4, p. 1022 
Restraint of, § 4, p. 1020, n. 31 
Rights as to, § 4, pp. 1019-1025 
Rules of cemetery to be considered in determining, 
§ 4, p. 1022 

Surviving spouse, wishes of to be considered, § 
4, p. 1021 

Disposition of remains. Burial, ante 
Dissection, 

Autopsy ordered by coroner acting within au¬ 
thority, liability in respect of, § 8, p. 1028 
Medical schools, liability in respect of, § 8, p. 
1027 

Pleading in action for unlawful dissection of 
body of decedent, § 9, p. 1033 
Sale of dead body for purpose of, criminal lia' 
bility, § 10, p. 1035 
Disturbance of remains. 

Civil liability, § 8, p. 1029 

Pleading in action to recover damages for, § 9, 
p. 1033, n. 63 

Rights as to, § 4, pp. 1019-1025 
Embalming, necessity of, § 10, p. 1035 
Emergency, removal of body from grave requiring, 
§ 4, p. 1021, n. 42 

Equity, disturbance of remains and removal of body 
as subject to control and direction of court of, § 

4, p. 1020 

Estranged spouse, burial, rights as to, § 3, n. 20 
Evidence, 

Criminal prosecutions, § 10, p. 1037 

Removal of bodies, sufidciency as to, § 4, p. 1020, 

n. 31 
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Eridence—Continued, 

Violation of rights in respect to dead bodies, ac¬ 
tion for, § 9, p. 1033 

Excessive damages, burial rights, Interference with, 
§ 8, p. 1030, n. 39 

Executors and administrators, disposition of remains, 
rights as to, § 3 

Exemplary damages, burial, violation of right to bury 
and preserve remains, § 8, p. 1029 
Exhumation, 

Public officials, statutory provisions relating to 
removal of dead body as not applying to, § 
10, p, 1036 

Statutory regulations, § 4, p. 1021 
Fact questions, violation of rights relating to dead 
bodies, actions for, § 9, p. 1034 
Family burying ground, prescriptive right as to later 
descendants after conveyance of burial ground, § 
4, p. 1022 

Family ties, right of burial based on, § 3 
Father, action for violation of burial rights as main¬ 
tainable by, § 9, p. 1031, n. 52 
Federal courts, removal of bodies, authority in 
respect of, § 4, p. 1020, n, 29. 

Friendship, burial right based on, § 3 
Funeral expenses, law governing, § 7 
Governing law, funeral or burial expenses, liability 
for, § 7 

Graves, sanctity of, maintenance, § 4, p. 1020 
Headstones, erection of as waiver of right to apply to 
court for permission to remove body, § 4, p. 1021 
Indecent treatment, offense, § 10, p. 1035 
Indictment or information, offenses with respect to 
dead body, § 10, p. 1036 

Indignities, suffering to be offered while in posses¬ 
sion of one agreeing to burying corpse, action as 
lying for, '§ 6 
Injunction, 

Conveyance of burial ground, § 4, p. 1023 
Disinterment, § 4, p. 1020, n. 31 
Inscription, widow’s rights as to, § 3, n. 26 
Instructions, ' 

Criminal prosecutions, § 10, p. 1038 
Violation of rights relating to dead bodies, ac¬ 
tions for, § 9, p. 1035, 

Insurance company, autopsy, liability in respect to 
unauthorized performance of, § 8, p. 1028 
Issues, criminal prosecution, § 10, p. 1037 
Joinder of parties, actions for violation of rights re¬ 
lating to dead bodies, § 9, p. 1032 
Joint liability, autopsy, unauthorized performance, § 

8, p. 1028 

Jurisdiction, actions relating to violation of burial 
rights, § 9, p. 1031 
Jury questions, 

Criminal prosecutions, § 10, p, 1038 
Violation of rights relating to dead bodies, ac¬ 
tions for, § 9, p. 1034 

Daw questions, violation of rights relating to dead 
bodies, actions for, § 9, p. 1034 
Legal sanction, autopsy performed under, liability in 
respect of, § 8, p. 1027 

Maliciousness, burial, exemplary damages as recover¬ 
able for violation of right to bury and preserve 
remains, § 8, p. 1029 

Malpractice, exhumation and removal of body for 
evidential purposes in trial for, § 10, p. 1036 
Medical schools, dissection, liability in respect of, § 
8, p. 1027 


Mental anguish, damages for violation of right to 
bury and preserve remains as including element 
of, § 8, p. 1030 

Mental distress, consent to burial given under, remov¬ 
al of remains in case of, § 4, p. 1024 
Misdemeanors, refusal or neglect to perform duty of 
burying dead body, § 10, p. 1035 
Mother, action for violation of burial rights as main¬ 
tainable by, § 9, p. 1031, n. 52 
Mutilations, 

Criminal liability, § 10, p. 1035 
Mental anguish as proper element for considera¬ 
tion in assessing damages, § 8, p. 1030 
Mutilation of remains. 

Actions as lying for, § 8, p. 1026 
Pleading in action to recover for, § 9, p. 1032, n. 
63 

Negativing exceptions, indictment or information, 
prosecutions relating to dead body, § 10, p. 1037, 
n. 9 

Neglect, burial, performance of duty in respect to 
as criminal offense, § 10, p. 1035 
Next of kin, 

Autopsy, right of action against coroner perform¬ 
ing without authority, § 8, p. 1028 
Burial, right of as resting with, § 3 
Disinterment, consideration of wishes of, § 4, p. 
1021 

Violation of rights relating to dead bodies, ac¬ 
tions for maintainable by, § 9, p. 1032 
Nominal damages, burial, violation of right to bury 
and preserve remains, § 8, p. 1029 
Offenses, 

Disinterment, § 10, p. 1036 

Dissection, receiving dead body wdth knowledge 
of unlawful removal for purpose of, § 10, p. 
1035 

Indecent treatment of dead bodies, § 10, p. 1035 
Mutilation, § 10, p. 1035 
Opening grave, 

Offense in respect of, as complete without show¬ 
ing intent, § 10, p. 1036 

Orphans’ court, authority to order for inspection, 
§ 4, p. 1020, n. 29 

Orphans’ court opening of grave for inspection, au¬ 
thority to order, § 4, p. 1020, n. 29 
Parents, 

Breach of contract for proper burial of deceased 
child, joinder in action to recover damages 
for, § 9, p. 1032 
Burial, right of, § 3 

Parties, actions relating to violation of burial rights, 
§ 9, p. 1031 

Permit, removal of dead body, statute relating to dis¬ 
interment as not applying in case of, § 10, p. 
1036 

Personal representative, actions for mutilation of 
body of deceased as maintainable by, § 9, p. 1031, 
n. 52 

Photographs, improper use of, action as lying for, § 

8, p. 1026 

Physicians and surgeons, autopsy, liability of physi¬ 
cian merely observing autopsy without knowledge 
of lack of authority, § 8, p. 1028 
Place, burial, right to determine, § 3 
Pleading, invasion of rights relating to dead bodies, 
actions for, § 9, p. 1032 
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Possession, 

Criminal liability for possession of body unlaw¬ 
fully removed from grave, § 10, p. 1036 
Bights as to, § 2 

Post-mortem examinations. Autopsy, ante 
Prescriptive rights, family burying grounds, § 4, p. 
1023 

Presumptions, criminal prosecutions, § 10, p. 1037 
Prima facie evidence, criminal prosecutions, § 10, p. 
1037 

Profit, attempt to dispose of dead body for as mis¬ 
demeanor, § 10, p. 1035, n. 86 
Proofs, criminal prosecutions, § 10, p. 1037 
Property rights in, § 2 

Public improvements, cemetery needed for, removal of 
bodies, § 4, p. 1020, n. 31 

Bailroads, mutilation of person killed and placed on 
tracks, liability as to, § 8, p. 1027 
Belatives, burial, right of burial as belonging to 
nearest relative, § 3 

Beligious ceremony, burial as requiring, § 5 
Beligious faith, disinterment, consideration of in¬ 
fluence in determining, § 4, p. 1021, n. 42 
Bemedies. Actions, ante 
Bemedies, 

Autopsy, unauthorized performance of, § 8, p. 
1027 

Burial, interference with right of, § 8, p. 1026 
Burial expenses, enforcement of obligations to 
pay, § 7 

Disinterment, § 8, p. 1029 
Mutilation of remains, § 8, p. 1026 
Photographs, improper use of, § 8, p. 1026 
Kemote relatives, burial, right of, § 3 
Bemoval of body. 

Defenses in action to recover for, § 9, p. 1032 
Discretion of court, § 4, p. 1020, n. 29 
Equity, control and direction of court of, § 4, p. 
1020 

Evidence, sufficiency of, § 4, p. 1020, n. 31 
Indictment or information for, § 10, p. 1037 
Persons entitled to object, § 4, p. 1024 
Possession of body unlawfully removed as crim¬ 
inal offense, § 10, p. 1036 
Statutory regulations, § 4, p. 1021 
Trespass as maintainable against owners of soil 
in possession, § 8, p. 1029 


Bemoval of remains, position by next of kin, § 4, p. 
1024 

Bestoration, remains after disinterment, § 4, p. 1022 
Review, damages, violation of right to bury and pre¬ 
serve remains, § 8, p. 1030 
Sacred trust, right of burial as the nature of, § 3 
Sale, misdemeanor on sale of dead body for purpose 
of dissection, § 10, p. 1035 
Sanctity of grave, maintenance of, § 4, p. 1020 
Security, retaining body as, § 3, n. 7 
Sisters, burial, right of, § 3 
Statutory provisions, 

Autopsy, present at, § 10, p. 1028 
Disturbance of remains, private rights as not 
concerned, § S, p. 1029 

Exhumation or removal of dead, § 4, p. 1021 
Unlawful possession of bodies, application of, § 

8, p. 1026 

Surviving spouse. 

Actions for violation of burial rights as main¬ 
tainable by, § 9, p. 1031, n. 52 
Burial, right of burial belonging to, § 3 
Disinterment, consideration of wishes of in de¬ 
termining, § 4, p. 1021 

Synonymous term, § 1 

Time, burial, right to determine, § 3 

Torts, § 8, pp. 1025-1031 

Trespass on the case, disinterment, remedy by action 
of, § 8. p. 1029 

Trial, criminal prosecutions, § 10, p. 1038 
Undertakers, autopsy performed in establishment 
without authority, liability in respect of, § 8, p. 
1028 

Unlawful possession of bodies. 

Application of statute prescribing penalties, § 8, 
p. 1026 

Damages, proof required for recovery, § 8, p. 
1030 

Variance, criminal prosecutions, § 10, p. 1037 
Wantonness, burial, exemplary damages as recover¬ 
able for violation of right to bury and preserve 
remains, § 8, p. 1029 

Withholding body of deceased, action as lying for, § 
8, p. 1026 

Words and phrases, definitions, ante 


DEATH 


Abandonment, 

Child abandoned by father as entitled to recover 
damages for death, § 26, n. 5 
Husband and wife, damages for loss of support 
as affected by husband’s abandonment, § 102 
Participation in award by parent having aban¬ 
doned deceased child, § 37, p. 1124 
Participation in recovery for death as affected 
by, § 37, p. 1124 

Recovery by parent for death of child after 
abandonment, § 34, p. 1115 
Abatement and revival, §§ 39-42, pp. 1132-1137 
See, also. Survival of actions, post 
Death of personal representative, § 41 
Death of wrongdoer, § 42 

Joint defendants, death of one of several defend¬ 
ants jointly and severally liable, § 22 
Law governing, § 28, p. 1099 


Mental suffering, damages as recoverable for 
on revival of suit by personal representative, 

§ 106 

Personal representative, death of, § 41 

Physical suffering, damages as recoverable for 
on revival of suit by personal representative, 

§ 106 

Statutory provisions, § 15 

Pending actions as preserved from abate¬ 
ment, ^ 16, p. 1079 

Surety or insurer of defendant, abatement on 
death of defendant, § 42 

Survival of actions, post 

Wrongdoer, death of, § 42 

Absence, presumption of death arising from, §§ 6-8, 
pp. 1054-1065 

Admissibility hf evidence, § 9 

Rebuttal of presumption, § 7 
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Absence, presumption of death arising from—Cont’d, 
Age as affecting, § 6, p. 1057 
Age as to be considered, § 9 
. Bnrden of proof, § 6; § 8, p. 1057 
Circumstances accounting for absence as pre¬ 
cluding, § 6, p. 1057 

Circumstantial evidence as competent to rebut 
presumption, § 7, n. 77 
Common law, § 0, p. 1054 

Conflict with presumption of continuance of life, 
§ 5 

Desire to conceal identity as precluding, § 6, p. 
1058 

Diligent search as essential, § 6, p. 1059 
Duration of absence to be considered, § 9 
Effectiveness for all legal purposes, § 6, p. 1056 
Evidence, § 6, p. 1057; § 9 
Time of death, § 10 
Evidence in rebuttal, § 7 
Fugitives from justice, § 6, p. 1058 
Jury question as to, § 7 
Health of absentee as to be considered, § 9 
Health of person as affecting, § 6, p. 1057 
Immediate death, § 10 

Impeachment of basis of presumption, § 7 
Intention of not returning as barring presump¬ 
tion, § 6, p. 1058 
Jury question, § 7 

Diligent search, § 6, p. 1060 
Time of death, § 10 

Lack of tidings as required to he shown, § 6, p. 
1060 

Lack of tidings as sufficient to establish presump¬ 
tion, § 6, p. 1056 

Last place of residence, § 6, p. 1058 
Law question, § 7 

Tiftne of death, § 10 

Married or unmarried person, § 6, p. 1057 
Members of family as not included, § 6, p. 1057 
Mere absence as sufficient to establish presump¬ 
tion, § 6, p. 1056 

Mortuary tables as admissible in rebuttal, § 7, 
n. 77 

Peril encountered during absence as to be con¬ 
sidered, § 9 

Period required to raise presumption, § 6, p. 1054 
Place of death, § 6, p. 1057 

Preponderance of evidence as not necessary to 
rebut presumption § 7 
Rebuttal of presumption, § 7 
Residence, § 6, p. 1058 

Rumor as insufficient rebuttal of presumption, 
§ 7, n. 94 

Search and inquiry as essential, § 6, p. 1059 

Shifting of burden of proof, § 7 

Slight evidence as sufficient in rebuttal, § 7 

State, § 6, p. 1058 

Statutory provisions, § 6, p. 1054 

Sufficiency of evidence, § 6, p. 1057 

Suicide, evidence of as competent, § 10, n. 33 

Survivorship, § 11 

Tidings, lack of as required to be shown, § 6, p. 
1060 

Time of death, § 8 
Unexplained absence, § 6, p. 1057 

Shorter period than fixed by common law or 
statutory rule^ § 6, p. 1056 


Absence, presumption of death arising from—Oont’d, 
Weight and sufficiency of evidence, § 9 
In rebuttal, § 7 
Accident, death by defined, § 2 
Actions, §§ 13-129, pp. 1072-1300 
Abatement and revival, ante 
Beneficiaries, post 
Cause of action, post 
Civil nature of, § 27 
Conditions precedent, §§ 29-31 
Costs, § 94 
Defenses, post 
Evidence, post 

Expenses of as chargeable against fund recover¬ 
ed, § 37, p. 1122 
Form of, § 27 

Governing law, § 28, pp. 1097-1102 

Grounds of, §§ 21-26, pp. 1088-1096 

Insane persons, venue of action against, § 52 

Jurisdiction, §§ 50, 51, pp. 1150-1156 

Law governing, § 28, pp. 1097-1102 

Limitation of actions, post 

Nature of, § 27 

Parties, post 

Persons entitled to sue, §§ 32-37, pp. 1104-1128 
Pleadings, post 
Process, § 66 

Right of action, §§ 13-20, pp. 1072-1086 
Survival of actions, post 
Trial, post 
Venue, § 52 

Actual damages, exemplary damages as requiring 
proof of, § 97 

Actuarial tables, damages, use of in computation of 
amount, § 100 

Addition of parties, actions for causing death, § 65 
Administration of estate. 

Expenses of as chargeable against recovery, § 
37, p. 1121 

Final settlement of estate as operating as bar 
to action for death, § 43 

Letters of administration as admissible on ques¬ 
tion of death, § 9 

Presumption of death arising from absence, con¬ 
finement of administration to estates being 
administered, § 6, p. 1057 

Administrator ad prosequendum, party to action for 
causing death, § 58, p. 1170, n. 20 
Admiralty, interest, damages recoverable as includ¬ 
ing in suits in, § 109 
Adoption, 

Beneficiaries, status of parent or child in case 
of, § 34, p. 1115 

Next of kin, adopted children or adoptive par¬ 
ents as included in, § 34, p. 1116 
Adult children, 

Beneficiaries, parent as entitled to recover for 
death, § 34, p. 1114 

Contributions toward support of as sufficient to 
show dependency required for recovery, § 
33, p. 1110, n. 54 

Education, damages for loss of prosi)ective edu¬ 
cation, § 105 

Education and training, damages for loss of 
prospective, § 105 

Pecuniary loss, parent as entitled to recover in 
action for death of, § 101, p. 1249 
Presumption as to damage resulting from death 
of parent, § 118 
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Adult children—Continued, 

Services, parent as entitled to recover damages 
for loss of in death action, § 103, p. 1252 
Training, damages for loss of prospective train¬ 
ing, § 105 

Affections, proof of death by evidence of facts or 
circumstances relating to, § 9 

Age, 

Beneficiaries, pleading of, § 71 
Deceased, consideration in determining amount 
of damages, § 101, p. 1244 
Presumption of death arising from absence, 
Consideration of, § 9 
Effect of, § 6, p. 1057 
Survivorship, 

Evidence respecting as admissible, § 12 
Presumptions as affected by as respects per¬ 
sons perishing in common calamity, § 11 
Aged persons, presumption of continuance of life, 
§5 

Aggravation of damages, § 113 

Aiders and abettors, liability for death resulting 
from wrongful act, § 38, p. 1129 
Aliens, 

Beneficiaries, status as, § 36 
Right of action for death of, § 21 
Amended pleadings, actions for causing death, § 77 
Amendments, 

Pleadings, 

Addition of parties, § 65 

Discretion of court, § 77 

Limitations as affected by, § 53, p. 1159 

Time for, § 77 

Statutory provisions, cause of action, § 19 
American Experience Tables, evidence, admissibility, 
§ 120 

American Table of Mortality, evidence, admissibility 
on issue of life expectancy, § 120 
Ancient documents, recitals in as evidence of death, 
§ 9, n. 11 

Ancillary administrator, appointment of to prosecute 
death action under foreign statute, § 51, p. 1152, 
n. 90 

Annuity, damages in accordance with yielding power 
of money when invested in, § 100 
Answer, actions for causing death, § 76 
Appeal and error, 

Actions for causing death, § 93 
Apportionment of damages, failure to apportion 
as reversible error, § 37, p. 1126 
Apportionment, beneficiaries, apportionment of recov¬ 
ery between, § 37, pp. 1126--1128 
Arrest, defense of homicide committed to effect, § 44 
Arson, prevention of as defense to action for causing 
death, § 44 

Assignee, parties to action for causing death, § 58, 
p. 1171, n. 20 

Assumption of risk, jury question as to, § 89, p. 1218 
Attorneys’ fees, fund recovered in action for death as 
chargeable with, § 37, p. 1122, n. 94 
Avoidable injury. 

Burden of proof as to, § 80, p. 1211 
Contributory negligence as defense in case of, § 
46, p. 1142 

Award, 

Apportionment between beneficiaries, § 37, pp. 
1120-1128 
Damages, post 


Bastards, 

Beneficiaries, status as, § 35 

Burden of proof as to legitimacy in action hy 
parent for death of child, § 80, p. 1206 
Parties to action for causing death, father as 
necessary party, § 57, p. 1169 
Beneficiaries, §§ 32-37, pp. 1104-1128 
See, also, Next of kin, post 
Abandonment as affecting right to participate in 
recovery, § 37, p. 1125 

Abandonment of action before judgment, effect of 
as respects right of personal representative 
to sue, § 48 

Abatement of action on death of, § 40, pp. 1132- 
1135 

Actual dependence as essential to recovery, § 33, 

p. 1108 

Adopted children, next of kin as including, § 
34, p. 1116 

Adoption, status of parents or child in case of, 

§ 34, p. 1115 

Adult child, parent as entitled to recover for 
death of, § 34, p. 1114 

Age as factor, parept and child, § 34, p. 1114 
Agreement respecting division of proceeds of 
action for death, § 37, p. 1122 
Aliens, § 36 

Apportionment of recovery between, § 37, pp. 
1120-1128 

Apportionment or distribution of recovery among, 
governing law, § 28, p. 1101 
Bastards, § 35 

Blood kinship, dependency as requiring, § 33, p. 
1109 

Brothers, next of kin, § 34, p. 1116 
Compromise and settlement, 

Apportionment of money recovered by, § 37, ' 

p. 1121 

Defense in action for death, § 47, p. 1145 
Conflict of laws, § 28, p. 1101 

Contract exemptions from liability, defense in 
subsequent action for death, § 47, p. 1146 
Contribution toward support as essential to re¬ 
covery, § 33, p. 1109 

Contributory negligence of, § 46, p. 1141 

Apportionment of award as affected by, § 
37, p. 1123 

Instructions as to, § 90, p, 1226 
Jury question as to, § 89, p. 1222 
Creditors as entitled to participate with in ap¬ 
portionment of recovery, § 37, p. 1121 
Damages, apportionment between, § 37, pp. 1120- 
1128 
Death of, 

Abatement of action on, § 40, pp. 1132-1135 
Apportionment of recovery as affected hy, § 
37, p. 1123, n. 1 

Death pending suit, measure of damages as af¬ 
fected hy, § 111 
Defined, § 33, p. 1104 

Dependency of as essential to recovery, § 33, p. 
1108 

Deposit in court pending determination of dis¬ 
position of amount recovered, § 37, p. 1122 
Desertion by husband as affecting status as, § 37, 
p. 1125, n. 15 

Desertion of wife, participation in award in case 
of, § 37, p. 1125, n. 15 
Designation of, pleading, § 71 


1415 



INDEX TO DEATH 


Beneficiaries—Continued, 

Determination of, § 33, p. 1104 
Distributees, statutory designation, § 34, p. 1115 
Distribution of award among, § 37, pp. 1120-1128 
Divorce, status of parent and child as affected, § 
34, p. 1115 

Emancipation of minor, status as beneficiary as 
affected, § 34, p. 1114 

Enforcement of trust under which personal rep¬ 
resentative or statutory plaintiff holds dam¬ 
ages, § 37, p. 1127 

Estate, survival of action for benefit of, § 40, p. 
1135 

Estate of decedent, § 33, p. 1105 
Evidence, admissibility to show who are and 
who are not beneficiaries, § 119 
Excessive apportionment of damages in respect 
of, § 37, p. 1126 

Existence of as essential to recovery, § 33, p. 
1108 

Family relationship, parent and child, § 34, p. 
1113 

Federal Employers’ Liability Act, 

Dependency as essential, § 33, p. 1110 
Designation of, § 34, p. 1111 
Financial condition, admissibility of evidence as 
to on question of damages, § 126 
Funeral expenses, recovery for in action for 
death by, § 108 
Grandchildren, § 34, p. 1114 

Next of kin as including, § 34, p. 1117^ 
Health, admissibility of evidence as to on’ ques¬ 
tion of damages, § 127 
Heirs, 

Revival of action for benefit of, § 40, p. 1133 
Statutory designation, § 34, p. 1115 
Husband and wife. 

Husband’s right of action for death of wife, 
§ 33, p. 1107 

Next of kin* as including, § 34, p, 1116 
Husband or widower, lawful husband or widower 
as required, § 34, p. 1112 
Illegitimates, § 35 

Incompetent parent, § 37, p. 1125, n, 14 
Joinder of cause of action for wrongful death 
with action for injuries preceding death, § 

16, p. 1081 

Joint and indivisible action for recovery of all 
damages, § 33, p. 707 

Judgment, vested property rights under, § 40, p. 
1135 

Jurisdiction of proceedings to apportion damages 
between, § 37, p, 1127 
Law governing, § 28, p. 1101 
Legal dependency as essential to recovery, § 33, 
p. 1109 

Life expectancy, 

Admissibility of evidence as to, § 121 
Damages as based on, § 100 
Instruction as to, § 90, p. 1233 
Sufficiency of evidence as to, § 129, p. 1299 
Loco parentis, statutory designation of one in, 
§ 34, p. 1113 

Lord Campbell’s Act, § 15 

Loss or injury to as essential to cause of action, 
§ 26 

Marriage of minor as affecting status, § 34, p. 
1113, n. S2 


Beneficiaries—Continued, 

Medical expenses, recovery for in action for 
death by, § 108 

Members of family, § 33, p. 1104 
Mental suffering, 

Admissibility of evidence as to, § 119 
Damages as recoverable for, § 107 
Necessity for existence of, § 33, p. 1108 
Next of kin, § 33, p. 1104 

Designation under Federal Employers’ Lia¬ 
bility Act, § 34, p. 1111 
Illegitimates, § 35 

Revival of action for benefit of, § 40, p. 
1133 

Statutory designation, § 34, p. 1115 
Nominal damages, niere relationship as sufficient 
basis for recovery, § 26 
Nonresidents, § 36 

Occasional contribution to support of as sufficient 
basis for recovery, § 33, p. 1109 
Parent and child, 

Abandonment as affecting status, § 34, p. 
1115 

Adoption, § 34, p. 1115 
Age as factor, § 34, p. 1114 
Child as beneficiary, § 33, p. 1110, n. 53 
Divorce of parents as affecting status, § 34, 
p. 1115 

Heirs as including child, § 34, p. 1117 
Married minor, § 34, p. 1113, n. 82 
Parent as entitled to benefits under Employ¬ 
ers’ Liability Act, § 34, p. 1111 
Preference as between parents, § 34, p. 1115 
Separation as affecting status, § 34, p. 1115 
Statutory designation, § 34, p. 1113 
Parties to action for causing death, § 59 
Pecuniary loss, 

Damages as based on, § 101, pp. 1243-1250 
Distribution of award between beneficiaries 
in accordance with, § 37, p. 1124 
Preferred class, necessity of for recovery 
by, § 34, p. 1112 

Pecuniary loss to as essential element of cause 
of action, § 33, p. 1109 

Pendency of action by as bar to suit by per¬ 
sonal representative on same cause of 
action, § 48 

Physical condition, admissibility of evidence as 
to on question of damages, § 127 
Pleading, 

Dependency of, § 67 
Existence of, § 71 
Kinship or relationship to, § 62 
Posthumous children, § 34, p. 1114, 

Heirs as including, § 34, p. 1117 
Preferred class, recovery by, § 34, p. 1112 
Present value of pecuniary loss as recoverable 
for death, § 101, p. 1245 

Probate court, jurisdiction to apportion award, 
§ 37, p. 1127 

Prosecution of action in favor of surviving bene- 
fieiax'ies, § 33, p. 1105 

Prospective losses, recovery of as damages, § 101, 
p. 1246 

Putative wife, § 35, n. 44 

Reasonable expectancy of pecuniary benefits as 
essential to recovery for death, § 26 
Reasonable expectation of supi>ort as essential 
to recovery, § 33, p. 1109 
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Beneficiaries—Continued, 

Release by, defense in action for ■death, § 47, p. 
1145 

Remarriage of widow or widower, § 34, p, 1112 
Separate actions as maintainable by or on behalf 
of several beneficiaries, § 33, p. 1108 
Separation of husband and wife, § 34, p. 1112 
Settlement by, defense in action for death, § 47, 
p, 1145 

Sisters, next of kin to exclusion of mother, § 34, 

p. 1116 

Station in life of parties, dependency as deter¬ 
mined with regard to, § 33, p. 1109 
Statutory designation, § 34, pp. 1111-1117 
Maintenance of action for benefit of, § 33, p. 1107 
Statutory provisions, § 33, p. 1104 
Aliens, § 36 

Apportionment of recovery between, § 37, pp. 

1120, 1122 

Dependency of beneficiary as essential to re¬ 
covery, § 33, p. 1108 
Nonresidents, § 36 
* Stepchildren, § 34, p. 1114 

Survival of action as to, §§ 39, 40, pp. 1132-1135 
Survival of action for benefit of, § 16, p. 1079 
Survival of action for death, § 39 
Time for determination of, § 34, p. 1112 
Treaties, foreign subjects or citizens as included 
by, § 36 

Unborn children, § 34, p. 1114 
Variations in statutes designating, § 34, p. 1111 
Widow or widower, § 34, p. 1112 
Wife or widow, lawful wife or widow as essen¬ 
tial, § 34, p. 1112 

Will, distribution of recovery between beneficia¬ 
ries in accordance with, § 37, p. 1125 
Bill of particulars, actions for causing death, § 78 
Blood kinship, dependency of beneficiary as requir¬ 
ing, § 33, p. 1109 

Blood relations, next of kin as limited to, § 34, p. 
1116 

Breach of contract, wrongful or negligent act suffi¬ 
cient to support action for death, § 23, p. 1090 
Brothers, 

Joinder with parent in action for child’s death, 
§ 57, p. 1167, n. 86 

Next of kin to exclusion of mother, § 34, p. 1116 
Services, recovery of damages for loss of in ac¬ 
tion for death, § 103, p. 1253 
Society, damages as recoverable for loss of, § 
104 

Building, owner’s liability for death occurring be¬ 
cause of defects in, § 38, p. 1129, n. 54 
Burden of proof, 

Absence, presumption of death arising from, § 
6, p. 1057 

Actions for causing death, § 80, pp. 1205-1211 
Avoidable injury, § 80, p. 1211 
Conflict of laws, § 28, p. 1099 
Continuance of life, § 5, n. 15 
Contributory negligence, § 80, p. 1210 
Instruction as to, § 90, p. 1227 
Damages, § 118 

Death from attack, § 80, p. 1206 
Family relationship, § 80, p. 1206 
Governing law, § 28, p. 1099 
Instantaneous death, § 80, p. 1206 
Instructions as to, § 90, p. 1226 
Justification, § 80, p. 1207 


Burden of proof—Continued, 

Legitimacy, action by parent for death of child, 
§ 80, p. 1206 
Pecuniary loss, § 118 

Presumption of death arising from absence, 
Shifting of burden, § 7 
Time of death, § 8 
Proximate cause, § 80, p. 1205 
Self-defense, § 80, p. 1207 

Burglary, prevention of as defense to action for 
causing death, § 44 

Burial expenses, recovery of under survival statutes, 

§ 108 

Capacity to sue, 

Pleading of, § 72 
Denial of, § 76 

Carriers, 

Cause of action for death caused in operation 
by, special statutory provisions, § 17 
Exemption from liability, stipulations of free 
pass as defense to action for causing death, 

§ 47, p. 1145, n. 91 

Cause of action. 

Alternative cause of action, pleading of, § 70 
Beneficiaries, loss or injury to as essential, § 26 
Common law, § 13, pp. 1072-1075 
Conflict of laws, § 28, p. 1098 
Employers’ Liability Act, § 17 
Foundation of, § 23, p. 1088 
Law governing, § 28, p. 1098 
Lord Campbell’s Act, § 15 
Pleading, statute giving right of action, § 70 
Presence of natural person or corporation caus¬ 
ing death as essential element, § 38, p. 1128 
Proximate cause, wrongful act, neglect or de¬ 
fault, § 25 

Special statutory provisions, § 17 
Statutory provisions, §§ 14-20, pp. 1075-1086 
Abrogation, § 19 
Amendment, § 19 

Constitutionality, § 18 ^ 

Construction and operation of, § 20 
Lord Campbell’s Act, § 15' 

Particular class of cases, § 17 
Repeal, § 19 

Retroactive operation, § 20 
Survival of actions, § 16, pp. 1078-1081 
Survival of actions, post 
Tort producing death, § 15 
Cause of death, 

Dying declarations as admissible to show, § 83 
Evidence as to, 

Admissibility, § 82 
Sufficiency, § 87 

Jury question as to, § 89, p. 1218 
Certainty, 

' Pleading in action for death, § 67 
Pleadings, amendment to make more certain, § 77 
Character, 

Evidence as to character of deceased, admissi¬ 
bility, § 122 

Proof of death by evidence of facts or circum¬ 
stances relating to, § 9 

Character of deceased, evidence as to, admissibility, 
§ 84 
Children, 

Infants, post 
Parent and child, iwst 
Posthumous child, post 
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Children—Continued, 

Presumption of continuance of life, § 5 
Unhorn child, post 
Circumstantial evidence, 

Contributory negligence, establishment by, § 86 
Rebuttal of presumption of freedom from, 
§ 80, p. 1209 

Negligence, establishment by, § 86 
Proof of death by, § 9 
Proximate cause showing by, § 87 
Rebuttal of presumption of death arising from 
absence, § 7, n. 77 
Survivorship proved by, § 12 
Time of death of absent person established by, 
§ 10 

Civil actions, recovery for wrongful death, § 27 
Class legislation, statutory provisions giving or af¬ 
fecting action for wrongful death, § 18 
Collateral heirs, society and companionship, recov¬ 
ery of damages for, § 103, p. 1254, n. 60 
Collateral relations, pecuniary loss, presumption as 
to, § 118 

Comity, jurisdiction of action under foreign statute 
under rule of, § 51, p. 1152 
Common calamity. 

Survivorship as between persons perishing in, 
evidence as to, § 12 

Survivorship in respect to persons perishing in, 
presumptions as to, § 11 
Common carriers. Carriers, ante 
Common law, 

Absence, presumption of death arising from, § 
6, p, 1054 

Actions, right of action under, § 13, pp. 1072-1075 
Pleading, alternative cause of action, § 70 
Presumption of death arising from absence, 
Diligent search as essential, § 6, p. 1059 
Rebuttal of, § 7 

Showing as to having left state as essential, 
§ 6, p. 1059 

Principles and rules of applied in death statutes, 
§ 20 

Wrongful death, 

Cause of action for, § 13, p. 1072 
Statute aifording right of action for as in 
derogation of common law, § 20 
Community property, death of guest in automobile 
owned as, survival of action as against host’s 
widow, § 42 

Comparative negligence, defense of in action for caus¬ 
ing death, § 46, p. 1143, n. 78 
Compensatory damages. 

Apportionment between beneficiaries, § 37, p. 
1120, n. 81 

Evidence, sufficiency, § 129, p. 1297 
Recovery of, § 95 

Complaint, actions for causing death, §§ 67-74, pp. 
1181-1197 

Compromise and settlement, 

Apportionment between beneficiaries of money 
recovered by, § 37, p, 1121 
Apportionment or distribution of amount recov¬ 
ered, law governing, § 28, p. 1102 
Beneficiary, defense of, § 47, p. 1145 
Decedent, defense of, § 47, p. 1144 
Defense of in actions for causing death, § 47, 
pp. 1144-1148 

Guardian, defense in actions for causing death, 
§ 47, p. 1147 


Compromise and settlement—Continued, 

Jurisdiction of proceedings for apportionment 
of recovery by way of, § 37, p. 1128 
Parties to action for causing death, beneficiary 
compromising claim as necessary party, § 57, 
p. 1167 

Personal representative, defense of, § 47, p. 1146 
Concealment of identity, desire for as precluding pre¬ 
sumption of death by reason of absence, § 6, p. 
1658 

Conditions precedent, 

Actions for causing death, §§ 29-31 
Law governing, § 28, p. 1099 
Observance of statutory provisions, § 29 
Conflict of laws, 

Abatement and revival, § 28, p. 1099 
Actions for causing death, § 28, pp. 1097-1102 
Apportionment or distribution of recovery among 
beneficiaries, § 28, p. 1101 
Beneficiaries, § 28, p. 1101 
Burden of proof, § 28, p. 1099 
Cause of action, § 28, p. 1098 
Conditions precedent to action for causing death, 
§ 28, p. 1099 
Damages, § 28, p. 1101 
Disposition of recovery, § 28, p. 1101 
Evidence, rules of, § 28, p. 1009 
Interest, recovery of, § 28, p. 1102 
Issues of law or fact, § 28, p. 1099 
Next of kin, determination of, § 28, p. 1102 
Parties, actions for causing death, § 57, p. 1165 
Parties to action for causing death, § 28, p. 1100 
Pleadings, § 28, p. 1100 
Survival of actions, § 28, p. 1099 
Time to sue, § 28, p. 1100 
Conflicting evidence, 

Damages, jury question as to, § 89, p. 1222 
Jury question as to in action for causing death, 
§ 89, p. 1218 
Confusing instructions, 

Damages, § 90, p. 1230 
Exemplary damages, § 90, p. 1234 
Conjecture, cause of death, recovery when left open 
to, § 87 

Consent judgment, actions for causing death, § 91, n. 
92 

Constitutional provisions, 

Damages, statutory limitations as prohibited by, 
§ 112 

Exemplary damages, corporations, § 97 
Construction, 

Statutory provisions. 

Cause of action, § 20 

Notice required as condition precedent to ac¬ 
tion, § 30 

Continuance of life, presumption of, § 5 
Contracts, 

Exemption from liability, defense of in action 
for causing death, § 47, p. 1145 
Waiver of constitutional provisions respecting 
statutory limitation as to amount of damage, 
§ 112 
Contributions, 

Deceased, 

Admissibility of evidence to show contribu¬ 
tions to beneficiaries, § 119 
Deduction of prospective contributions by 
claimant from amount recoverable for 
death, § 114 
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Contributions—Continued, 

Evidence, sufficiency of evidence as to on ques- ' 
tion of damages, § 129, p. 1299 
Minors, admissibility of evidence as to on ques¬ 
tion of damages, § 125 
Contributory negligence, 

Avoidance of injury after discovery of peril as 
possible, effect of as respects defense of con¬ 
tributory negligence, § 46, p. 1142 
Beneficiaries, 

Apportionment of award as affected by, § 
37, p. 1123 

Defense of, § 46, p. 1141 
Instructions as to, § 90, p. 1226 
Burden of proof, § 80, p. 1210 

Instruction as to, § 90, p. 1227 
Circumstantial evidence. 

Establishment by, § 86 

Rebuttal of presumption of freedom from, § 
80, p. 1209 

Condition of body, admissibility' of evidence on 
issue, § 85 
Decedent, 

Defense of in action for causing death, § 46, 
p. 1140 

Instructions as to, § 90, p. 1225 
Defense of in actions for causing death, § 46, pp. 
1140^1144 

Discovered peril, effect of as respects defense 
to action for causing death, § 46, p. 1141 
Eyewitnesses, presumption as to freedom from 
contributory negligence as not applying in 
case of, § 80, p. 1209 
Instructions, § 90, p. 1225 
Jury question as to, § 89, p. 1220 
Daw governing availability of as defense, § 28, 
p. 1098, n. 30 

Mitigation of damages, § 46, p. 1141 
Consideration in, § 114 

Part of beneficiaries, defense to action for death, 

§ 46, p. 1143 

Personal representative, defense of, § 46, p. 1144 
Pleading negativing, § 67 

Preponderance of evidence as essential to es¬ 
tablish, § 86 

Presumption as to, § 80, p. 1207 

Prima facie evidence as to freedom from, § 80, 

p. 1208 

Proximate cause, burden of proof as to, § 80, p. 
1210 

Proximate cause of death, defense of as de¬ 
pendent on, § 46, p. 1142 
Rebuttal of presumption as to freedom from, § 
80, p. 1209 

Recovery of all damages as barred by, § 96 
Survival statutes, defense under, § 46, p. 1142 
Contributory negligence pleading, defense of, § 76 
Corporations, 

Exemplary damages, willful or wanton miscon¬ 
duct resulting in death, § 97 
Fines or forfeiture for wrongfully causing death, 
indictment for, § 75 

Gross negligence, exemplary damages as recov¬ 
erable for death as result of, § 97 
Jurisdiction of action against corporation resi¬ 
dent in neither state of injury or residence 
of deceased, but doing business in both, § 
51, p. 1154 


Corporations—Continued, 

Liability in death action, § 38, p. 1130 
Pleading, indictment for fine or forfeiture for 
wrongfully causing death, § To 

Costs, 

Actions for causing death, § 94 
Fund recovered in death action as liable for, § 
37, p. 1122, n. 94 

Counterclaim, personal representative, remedy by in 
defendant’s action against decedent for injuries 
suffered in the accident resulting in death, § 48 
Court, 

Apportionment of recovery between beneficiaries, 

§ 37, p. 1125 

Functions of, law governing, § 28, p. 1099 
Creditors, participation in recovery, § 37, p. 1121 
Criminal acts, wrongful death resulting, right of 
action for, § 23, p. 1091 
Criminal prosecutions, 

Acquittal in as bar to civil action for death, § 
43 

Condition precedent to maintenance of action, § 
31 

Damages, §§ 95-129, pp. 1237-1300 

Actuarial tables, use of in computation, § 100 
Admissibility of evidence as to, §§ 119-128, pp. 

1286-1296 
Adult child, 

Parent as entitled to recover damages for 
loss of services, § 103, p. 1252 
Parent as entitled to recover pecuniary loss 
sustained by reason of death, § 101, p. 
1249 

Annuity, award based on yielding power of mon- 
, ey invested in, § ICK) 

Apportionment between beneficiaries, § 37, pp. 
1120-1128 

Apportionment or distribution of among benefi¬ 
ciaries, law governing, § 28, p. 1101 
Beneficiaries, mental suffering, § 107 
Brothers or sisters, recovery for loss of assist¬ 
ance and services, § 103, p. 1253 
Burden of proof as to, § 118 
Character of deceased, admissibility of evidence 
on question of, § 122 
Compensatory damages generally, § 95 
Conflict of laws, § 28, p. 1101 
Conflicting evidence, jury questions as to, § 89, p. 
1222 

Constitutional provisions, statutory limitations 
prohibited by, § 112 

Contributions, infants, admissibility of evidence 
as to, § 125 

Counsel of deceased, recovery for loss of, § 110 
Death of beneficiary pending suit, measure of 
damages as affected, § 111 
Dependency, 

Damages for loss of support as dependent 
on, § 102 

Sufficiency of evidence as to, § 129, p. 1299 
Diminution in earning capacity, admissibility of 
evidence as to, § 123 
Diminution of, § 114 
Discretion of jury in resi>ect of, § 115 
Domestic relations of deceased, admissibility of 
evidence on question of, § 122 
Double penalty for death and for injury, § 98 
Dower, recovery for loss of, | 110 
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Damages—Continued, 

Earning capacity of deceased, 

Admissibility of evidence on question of, § 
123 

Sufficiency of evidence to show, § 129, p. 1299 
Education, recovery for loss of pi’ospective edu¬ 
cation, § 105 

Elements and measure of, §§ 98-110, pp. 1220- 
1202 

Ability to respond in damages as subject of 
consideration in determining ■ amount; § 
K)0 

Action based on death statute, § 100 
Actuarial tables used in computation of 
amount, § 100 

Annuity, basis on yielding power of money 
when invested in, § 100 
Burial expenses, § 108 

Death of beneficiary pending suit as affecting 
measure, § 111 
Discretion of jury, § 115 
Dower, loss of, § 110 

Education, loss of prospective education, § 
105 

Expectation of inheritance, § 110 
Funeral expenses, § 108 
Instructions as to, § 90, p. 1227 
Interest, § 109 

Life expectancy.as affecting amount, § 100 
Loss of deceased’s counsel or guidance, § 110 
Loss of prospective education and training, § 
105 

Loss of services, § 103, pp. 1251-1254 
Loss of society, § 104 
Loss of support, § 102 
Mathematical calculation, § 100 
Medical expenses, § 108 
Mental suffering, 

Beneficiary, § 107 
Deceased, § 106 

Pecuniary loss as basis, § 101, pp. 1243-1250 
Pension, loss of, § 110 
Physical suifering of deceased, § 106 
Prospective earnings of deceased, § 101, p. 
1247 

Prospective education and training, loss of, § 
105 * 

Purchasing power of dollar as affecting, f 
100 

Rulefe for assessing damages, § 98 
Statutory limitations as affecting amount of 
recovery, § 112 
Statutory provisions, § 98 
Survival actions, § 99 

Training, loss of prospective training, § 105 
Evidence, 

Admissibility, §§ 119-128, pp. 1286-1296 
Weight and sufficiency of, § 129, pp. 1296- 
1300 

Excessive damages, post 
Exemplary damages, pleading of, § 74, p. 1195 
Expectation of inheritance, recovery for loss of, 
§ 110 

Federal Employers’ Liability Act, 

Beneficiaries as entitled to recover damages 
compensatkig for pecuniary loss, § 101, p. 
1246 

Compensatory damages recoverable, § 95 


I Damages—Continued, 

1 Financial condition, admissibility of evidence as 
to on question, § 126 
Funeral expenses. 

Recovery for, § 108 

SufiSciency of evidence in respect of, § 129, p. 
1299 

Governing law, § 28, p. 1101 
Guidance of deceased, recovery for loss of, § 110 
Habits of deceased, admissibility of evidence on 
question of, § 122 

Health of beneficiaries, admissibility of evidence 
as to, § 127 

Housekeeper, damages as recoverable by minor 
children few loss of services of, § 103, p. 1253, 
n. 55 

Husband and wife, 

Excessive damages, § 116, p. 1273 
Surviving spouse as entitled to recover dam¬ 
ages for loss of services, § 103, p. 1253 
Inadequate damages, § 117 
Income of deceased, admissibility of evidence as 
to, § 123- 

Increase in earning capacity, admissibility of evi¬ 
dence as to, § 123 

Infants, value of services and contributions, ad¬ 
missibility of evidence as to, § 125 
Inheritance, expectation of, § 110 
Instructions as to, § 90, p. 1227 
Interest, inclusion of, § 109 
Jury question as to, § 89, p. 1222 
Life expectancy, 

Factor in computing compensatory damages, 
§ 100 

Instructions respecting in determining, § 90, 
p. 1233 

Sufficiency of evidence on question of, § 129, 
p. 1299 

Limitation as to amount of recovery, statutory 
provisions, § 112 

Malpractice, death resulting from, § 108 
Mathematical calculation, award in accordance 
with, § 100 

Maximum, statutory limitations, § 112 
Medical expenses, recovery for, § 108 
Mental suffering, recovery for, 

Beneficiaries, § 107 
Deceased, § 106 
Mitigation of, 

Contributory negligence of deceased, § 46, p. 

1141 

Matters in, § 114 
Mortality tables, 

Factor in estimating amount of, § 129, p. 1300 
Instructions respecting use of in determining, 
§ 90, p. 1233 
Nominal damages, 

Contributory negligence, effect of, ? 96 
. Parent and child, presumption of nominal 
damages obtaining in favor of parent, § 
118 

Recovery of, § 96 

Relationship of beneficiary to decedent as 
sufficient basis to support recovery, § 26 
Occupation, consideration of in determining 
amount of damages, § 101, p. 1244 
Pain and suffering, sufficiency of evidence as to, 
§ 129, p. 1299 
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Damages—Continued, 

Parent and child, 

Limitation of child’s damages to minority, § 

101, p. 1250 

Loss of sei*Yices, § 103, p. 1251 

Pecuniary condition of defendant, admissibility 
of evidence as to, § 128 
Pecuniary loss, limited to, § 95 
Pension, recovery for loss o-f, § 110 
Physical condition of beneficiaries, admissibility 
of evidence as to, § 127 
Physical suffering, 

Recovery for, § 106 

Sufficiency of evidence as to, § 129, p. 1299 
Pleading of, § 74, pp. 1193-1197 

Evidence as admissible only as to damages 
alleged, § 79, p. 1205 

Present value of pecuniary loss, recovery in ac¬ 
tion by or on behalf of beneficiary, § 101, p. 
1245 

Presumptions as to, § 118 

Profits from business, admissibility of evidence as 
to on question of damage, § 123 * 

Property accumulated by deceased, admissibility 
of evidence as to, § 124 

Prospective education and training, recovery for 
loss of, § 105 

Prospective losses, recovery in action by or on be- 
ialf of beneficiaries, § 101, p. 1246 
Purchasing power of dollar as affecting amount 
awarded, § 100 

Purchasing power of money, consideration in 
making award, § 115 

•Quantum of, jury question as to, § 89, p. 1222 
Reduction of, excessiveness, § 116, p. 1269 
deduction to comply with statutory limitations, 
§ 112 

Remedial damages, survival of action for, § 16, p. 
1079 

Request for instructions, § 90, p. 1231 
Services, recovery for loss of, § 103, pp. 1251-1254 
.Setting aside verdict, excessiveness, § 116, p. 1267 
Sisters, loss of services, § 103, p. 1253 
Society, recovery for loss of, § 104 
Special damages, special pleading of, § 74, p. 1196 
Special pecuniary loss, recovery without proof of, 
§ 129, p. 1297 

Speculation, instructions not to permit jury to in¬ 
dulge in, § 90, p. 1229 
Statutory provisions, post 

Sufficiency of evidence as to, § 129, pp. 1296-1300 
Supervisory power of court as to, § 116, p. 1267 
Support, recovery for loss of, § 102 
Survival of action for, § 16, p. 1079 
Amount recoverable in, § 99 
Surviving spouse, recovery of damages for loss of 
services, § 103, p. 1253 

Training, recovery for loss of prospective train¬ 
ing, § 105 

Value of services, infants, admissibility of evi¬ 
dence as to, § 125 

Waiver, constitutional provision prohibiting statu¬ 
tory limitations, § 112 

Weight and sufficiency of evidence as to, § 129, 
pp. 1296-1300 

Deadly weapons, cause of action for death caused by, 
special statutory provisions, § 17 


Deceased, 

Age, consideration of in determining amount of 
Damages, § 101, p. 1244 

Age and number of children, admissibility of evi¬ 
dence as to on question of damages, § 122 
Cause of action in, pleading of, § 68, p. 1187 
Character, admissibility of evidence as to, §§ 84, 
122 

Children, admissibility of evidence as to age and 
number on question of damages, § 122 
Contributions to, deduction of prospective contri¬ 
butions from amount recoverable for death, 
§ 114 

Contributions to family, sufficiency of evidence as 
to on question of damages, § 129, p. 1299 
Contributory negligence, 

Defense in action for causing death, § 46, p. 
1140 

Instruction as to, § 90, p. 1225 
Jury question as to, ^ 89, p. 1220 
Counsel or guidance of, recovery of damages for 
loss of, § 110 

Defense of settlement by in action for causing 
death, § 47, p. 1144 

Domestic relations, admissibility of evidence as 
to, § 122 

Due care, presumption as to, instruction of, § 90, 
p. 1227 

Earning capacity. 

Admissibility of evidence as to, § 123 
Damages as based on total destruction of, 
§ 101, p. 1244 

Sufficiency of evidence as to, § 129, p. 1299 
Existence of right of action immediately before 
death, right of action for death as dependent 
on, § 24 

Family, admissibility of evidence as to on ques¬ 
tion of damage, § 122 
Habits, 

Admissibility of evidence as to, §§ 84, 122 
Consideration in determining amount of dam¬ 
ages, § 101, p. 1244 

Head of family, recovery of damages for loss of 
services in case of, § 103, p. 1254 
Health, consideration in determining amount of 
damages for death, § 101, p. 1244 
Income, 

Admissibility of evidence as to, §'1123 
Sufficiency of 'evidence as to on question of 
damages, § 129, p. 1299 

Industry, admissibility of evidence as to reputa¬ 
tion for on question of damages, § 122 
Insurance, admissibility of evidence as to on 
question of damages, § 124, n. 62 
Inventory of property, admissibility on question 
of damages, § 124, n. 62 
Life expectancy, 

Admissibility of evidence as to, § 120 
Compensatory damages as based on, § 100 
Instruction as to, § 90, p. 1233 
Sufficiency of evidence as to, § 129, p. 1299 
Limitation of actions, right of action for personal 
injury by, § 56 

Maintenance of, reduction of estimated, amount 
for in determining damages based on value 
of life, § 114 

Market value of services, admissibility of evi¬ 
dence as to, § 123 


1421 



INDEX TO DEATH 


Deceased—Continued, 

Mental suffering, 

Admissibility of evidence as to, § 119 
Recovery of damages for, § 106 
Personal injury resulting in death, right of action 
as dependent on whether act or omission 
would have supported action by deceased, § 
24 

Physical suffering, admissibility of evidence as to, 
§ 119 
Pleading, 

Cause of action in, § 68, p. 1187 
Description of, § 67 

Presumption as to due care, instruction as to, § 
90, p. 1227 

Previous health and physical condition, admissi¬ 
bility of evidence as to, § 120 
Profits from business, admissibility of evidence as 
to on issue of damages, § 123 
Property accumulated by, admissibility of evi¬ 
dence as to on question of damages, § 124 
Prospective earnings, damages as recoverable for, 
§ 101, p. 1247 

Recovery for injuries during lifetime as bar to 
subsequent action by personal representative 
on same cause of action, § 49 
Release executed before death as defense to ac¬ 
tion for death, § 47, p. 1144 
Settlement prior to death as defense, § 47, p. 1144 
Sobriety, admissibility of evidence as to on 
question of damages, § 122 
Thrift, admissibility of evidence as to on question 
of damages, § 122 

Decedent, due care, presumption as to exercise of, § 
89, p. 1221 

Deceit, survival of actions, cause of action for per¬ 
sonal injuries, § 16, p, 1079 
Declarations, actions for causing death, §§ 67-74, pp. 
1181-1197 

Defenses, action for causing death, §§ 43-49, pp. 
1137-1150 

Acquittal in criminal prosecution, § 43 
Available defenses, § 43 
Comparative negligence, § 46, p. 1143, n. 78 
Compromise and settlement, § 47, pp. 1144-1148 
Contract exemption from liability, § 47, p. 1145 
Contributory negligence, § 46, pp. 1140-1144 
Pleading of, § 76 

Decedent’s failure to bring action for injuries, § 
43 

Existence of real beneficiaries as matter of, § 43 

Fellow-servant doctrine, § 45 

Final settlement of estate of deceased, § 43 

Former adjudication, § 49 

Governing law, § 28, p. 1098 

Illegal employment of minor child, § 43 

Insanity, § 44 

Justifiable homicide, § 44 

Rack of notice of claim, § 30 

Nominal plaintiff, actions by, § 43 

Pendency of other actions, § 48 

Pleading, 

Amendment setting up, § 77 
Special defenses, § 76 
Provocation, § 44 
Release, § 47, pp. 1144^1148 
Self-defense, § 44 

Survival statute, action under, § 43 
Trespass, homicide committed to prevent, § 44 


Defenses, action for causing death—Continued, 
Violation of law, § 43 

Definiteness, pleading in action for death, § 67 
Definitions, §§ 1-4 

Accidental death, § 2 

Beneficiaries, § 33, p. 1104 

Children, § 34, p. 1114 

Locus delicti, § 28, p. 1098 

Natural death, § 2 

Parent, § 34, p. 1113 

Personal representative, § 58, p. 1172 

Survivorship, § 4 

Total disability, § 1 

Unmarried child, § 34, p. 1115 

Wrongful act, death hy, § 3 

Degree of negligence, right of action for death as de¬ 
pendent on, § 23, p. 1089 
Dependency, 

Beneficiaries, 

Jury question as to, § 89, p. 1218 
Pleading of, § 67 

Recovery for death as dependent on, § 33, p. 
1108 

Damages for loss of support as dependent on, § 
102 

Evidence, sufficiency to show, ,§ 129, p. 1299 
Deposits in court, amount of recovery deposited pend¬ 
ing determination of disposition, § 37, p. Ii22 
Descent and distribution, apportionment of award in 
accordance with statute of, § 37, p. 1123 
Desertion, particvS to action for causing death, desert¬ 
ing husband as necessaiT party to action for 
mother’s death, § 57, p. 1166, n. 83 
Diligent search, presumption of death arising from 
absence as requiring, § 6, p. 1059 
Diminution of damages, matters in, § 114 
Direction of verdict, actions for causing death, § 89, p, 
1218 

Disability, 

Relationship between deceased and wrongdoer 
preventing recovery for injuries as preclud¬ 
ing subsequent action for death, § 24 
Release from beneficiary under, defense in action 
for causing death, § 47, p. 1146 
Discovered peril, contributory negligence, effect of as 
defense in action for causing death, § 46, p. 1141 
Discretion, 

Damages, § 115 

Findings of fact, actions for causing death, § 91 
New trial, actions for causing death, § 92 
Pleadings, amendment of, § 77 
Discussion, mortality tables, admission in evidence, § 
120 
Disease, 

Death resulting from disease caused by injury, 
cause of action for, § 25 

Defined as death resulting from other means 
than, § 1 

Injury as resulting in disease causing death, suf¬ 
ficiency of evidence as to, § 87 
Dismissal and nonsuit, 

Benefiiciaries, dismissal of suit before judgment 
as not precluding action hy personal repre¬ 
sentative, § 48 

Conflicting evidence as precluding nonsuit, § 89, p. 
1218 

New action after, limitations in case of, § 55 
Notice of claim as result of bringing of suit after¬ 
wards dismissed, § 30 
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Disposition of recovery, law governing, § 28, p. 1101 
Distributees, 

Beneficiaries, statutory designation, § 34, p. 1115 
Release by, defense in action for benefit of estate, 

§ 47, p. 1146 


Divorce, 

Beneficiaries, parents divorced as entitled to re¬ 
cover for death of child, § 34, p. 1115 
Joinder of divorced parents in action for death 
of child, § 57, p. 1168 

Mitigation of damages, record of incomplete 
divorce proceeding as admissible in, § 114 
Domestic relations, deceased, admissibility of evidence 
as to, § 122 

Double recovery, instructions permitting, error in re¬ 
spect to, § 90, p. 1230 

Dower, damages as recoverable for loss of, § 110 
Drowning, instantaneous death by as respects right 
of action, § 22 

Due care. Contributory negligence, ante 
Duplicity, indictment for fine or forfeiture against 
corporation wrongfully causing death, § 75 
Duress, release obtained by as defense in action for 
causing death, § 47, p. 1146 
Dying declarations, admissibility of evidence, § 83 
Earning capacity. 

Damages as based on total destruction of deced¬ 
ent’s earning capacity, § 101, p. 1244 
Deceased, 

Admissibility of evidence as to, § 123 
Sufficiency of evidence as to, § 129, p. 1299 
Excessive damages, calculation based on earning 
capacity for life expectancy as furnishing 
proper basis for estimate, § 116, p. 1270 
Minor child, consideration of in determining dam¬ 
ages to parent for loss of support, § 102 
Education, damages as recoverable for loss of prospec¬ 
tive education, § 105 

Election of remedies, personal representative, § 16, p. 
1080 

Elements. Damages, ante 
Emancipation, 

Infants, status as beneficiary as affected, § 34, p. 

1114, n. 90 
Minor child. 

Beneficiary status as affected, § 34, p. 1112, n, 
64 

Parent’s recovery for death based on legal 
right to child’s earnings as affected by, § 
101, p. 1249, n. 95 
Employers’ Liability Act, 

Cause of action under, § 17 

Notice of claim, condition precedent to action, § 
30 

Parties to actions for causing death, beneficiaries, 
§ 59, n. 63 

En ventre sa mere, injuries received by unborn child, 
right of action for death resulting from, § 24 
Escape, defense of homicide committed to prevent, § 
44 

Estate, 

Action as for benefit of, § 33, p. 1105 
Administration of estates, ante 
Amount recovered for death as assets of, § 37, p. 
1120 

Beneficiary, survival of action for benefit of, § 40, 
p. 1135 


Estate—Continued, 

Compromise of action for benefit of, personal 
representative as having sole power, § 47, p. 
1146 

Damages, life expectancy of surviving spouse as 
affecting measure, § 100 

Funeral expenses, recovery of in action for bene¬ 
fit of estate, § 108 

Life expectancy of surviving wife as affecting 
measure of damages for benefit of, § 100 
Measure of damages in action for benefit of, § 
101, p. 1243 

Medical expenses, recovery of in action for benefit 
of estate, § 108 

Mental suffering, recovery of damages for in 
action for benefit of, § 106 
Pecuniary loss. 

Damages in action for benefit of estate as 
based on, § 101, p, 1243 
Measure of damages in action for benefit of 
estate as based on, § 101, p. 1243 
Physical suffering, recovery of damages for in 
action for benefit of, § 106 
Pleading, action for benefit of, § 74, p. 1196 
Pleading in action for benefit of, allegation as to 
existence of beneficiaries as unnecessary § 
71 

Recovery for benefit of, § 33, p. 1108 
Release of action for benefit of, power in respect 
of, § 47, p. 1146 
Trusts, liability for, § 94 
Evidence §§ 80-87, pp. 1205-1217 
Absence, 

Presumption of death arising from, § 6 p. 

1057 

Admissibility in rebuttal, § 7 
Admissibility, §§ 81-85, pp. 1211-1214 
Damages, §§ 119-128, pp. 1286-1296 
Fact of death, § 9 
Affections, proof of death by, § 9 
Ancient documents, recitals in as evidence of 
death, § 9, n. 11 

Beneficiaries, admissibility to show who are and 
who are not beneficiaries, § 119 
Burden of proof, ante 
Cause of death, 

Admissibility, § 82 
Sufficiency of evidence, § 87 
Verdict or report of coroner’s jury as compe¬ 
tent on question, § 81 
Character, proof of death by, § 9 
Character of deceased, admissibility, §§ 84, 122 
Circumstantial evidence, ante 
Compensatory damages, sufficiency for recovery 
of, § 129, p. 1297 

Competency, rules regulating, § 81 
Condition of body, admissibility, § 85 
Conflict of laws, § 28, p. 1099 

Contributions by deceased to beneficiaries, ad¬ 
missibility of, § 119 

Contributions by minor, admissibility, § 125 
Coroner’s verdict, admissibility as to cause of 
death, § 81 
Damages, 

Admissibility, §§ 119-128, pp. 1286-1296 
Sufficiency, § 129, pp. 1296-1300 
Degree of proof required for recovery for death, 
§ 86 
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Evidence—Continued, 

Degree of relationship between deceased and ben¬ 
eficiaries, admissibility of, § 119 
Dependency, snfiiciency, § 129, p. 1299 
Diminution in earning capacity, admissibility, § 
123 

Disease causing death, sufficiency of evidence as 
to injury causing, § 87 

Domestic relations of deceased, admissibility, § 
122 

Dying declarations, admissibility, § 83 
Earning capacity of deceased, admissibility, § 123 
Exemplary damages, 

Admissibility, § 119 
Sufficiency, § 129, p. 1297 
Expectancy of aid fro-m deceased, admissibility 
to show, § 119 
Fact of death, § 9 
Sufficiency, § 9 

Financial condition, admissibility, §§ 126, 128 
Funeral expenses, 

Admissibility, § 119 
Sufficiency, § 129, p. 1299 
Habits, proof of death by, § 9 
Habits of deceased, admissibility, §§ 84, 122 
Health of beneficiaries, admissibility, § 127 
Income of deceased, 

Admissibility, § 123 

Sufficiency of evidence to show, § 129, p. 

1299 

Increase in earning capacity, admissibility, § 123 
Invested capital, admissibility of evidence as to 
profits from, § 123 
Law goveiming, § 28, p. 1099 
Life expectancy, 

Admissibility, §§ 120, 121 
Sufficiency, § 129, p. 1299 
Materiality, rules regulating, § 81 
Mental suffering, admissibility of, § 119 
Mortality tables, admissibility, § 120 
Nature of injuries causing death, admissibility, 
'§ 85 

Negligence, sufficiency, § 86 
Objects in life, proof of death by, § 9 
Pain and suffering, sufficiency, § 129, p. 1299 
Pecuniary condition of defendant, admissibility 
on question of damages, f 128 
Pecuniary loss. 

Admissibility, § 119 
Sufficiency to show, § 129, p. 1298 
Physical condition of beneficiaries, admissibility, 
§ 127 

Physical suffering, admissibility, § 119 
Pleadings, admissibility under, § 79, p. 1204 
Preponderance of as essential to recovery for 
death, § 86 
Presumptions, post 

Profits from business, admissibility, § 123 
Property accumulated by deceased, admissibility 
on question of damages, § 124 
Proximate cause, sufficiency, § 87 
Punitive damages, 

Admissibility, § 119 
Sufficiency, § 129, p. 1298 
Rebuttal, presumption of death arising from 
absence, § 7 

Relationship between deceased and beneficiaries, 
admissibility to show degree of, § 119 
Relevancy, rules regulating, § 81 


Evidence—Continued, 

Rules governing, weight and sufficiency, § 86 
Self-defense, admissibility, § SI 
Substantial damages, sufficiency, § 129, p. 1297 
Sufficiency, §§ 86, 87, pp. 1214-1217 
Cause of death, § 87 
Fact of death, § 9 
Survivorship, § 12 

Threats, admissibility on issue of self-defense, § 
81 

Time of death, presumption arising from absence 
§ 10 

Unavoidable injury, admissibility, § 81 
Value of services of minor, admissibility, § 125^ 
Verdict sustained by, § 91 
Weight and sufficiency, §§ 86, 87, pp. 1214-1217 
Damages, § 129, pp. 1296-1300 
Excessive damages, 

Determination of excessiveness, § 116, p. 1270 
Earning capacity, calculations based on as fur¬ 
nishing basis for estimate, § 116, p. 1270 
Husband and wife, allowance to surviving spouse 
§ 116, p. 1275 

Infants, allowance for death of, § 116, p. 1272 
Mental suffering of deceased, allowance for, § 
116, p. 1271 

Next of kin, allowance to, § 116, p. 1282 
Parent and child, allowances, § 116, p. 1273 
Partiality resulting in, § 116, p. 1267 
Passion influencing, § 116, p. 1207 
Physical suffering of deceased, § 116, p. 1271 
Prejudice resulting in, § 116, p. 1267 
Relatives other than surviving wife, husband or 
children, allowances to, § 116, p. 1281 
Remittitur, excess as curable by, § 116, p. 1273, 
n. 9 

Visionary estimates, damages founded on, § 116, 
p. 1269 

Ex delicto, actions, § 27 
Executors and administrators, 

See, also, Personal I’epresentative, post 
Ancillary administrator, appointment to prose¬ 
cute death action under foreign statute, § 
51, p. 1152, n. 90 

Companionship, damages for loss of as not re¬ 
coverable by, § 104, p. 1254, n. 61 
Fine given to use of for benefit of beneficiaries, 
pleading in respect of, § 75 
Foreign administrator, 

Maintenance of action for death, § 58, p. 1172 
Party to action for causing death, § 58, p. 

1173 

Indians, appointment as administrator with lim¬ 
ited letters to maintain action for death, § 
58, p. 1170, n. 20 

Joint actions for death, § 57, p. 1166, n. 83 
Limited administrator, party to action for caus¬ 
ing death, § 58, p. 1173, n. 46 
Loss of services, recovery for in action for death 
by administrator of estate of deceased, § 103, 
p. 1253 

Mental suffering, recovery of damages for in 
actions by, § 106 

Notice as condition precedent to action giyen by, 
§ 30 

Parties to action for causing death, limited ad¬ 
ministrator, § 58, p. 1173, n. 46 
Physical suffering, recovery of damages for in 
actions by, § 106 
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Executors and administrators—Continued, 

Prosecution of action in favor of surviving bene¬ 
ficiaries, § 33, p. 1105 
Revival of action against, § 42 
Settlement by beneficiary subsequently qualify¬ 
ing as administrator, relation back, § 47, p. 
1146 

Widow qualifying as executrix as entitled to sue 
for death, § 58, p. 1172 
Wrongdoer, revival of action against, § 42 
Exemplary damages, ^ 

Actual damages, proof of as essential to re¬ 
covery, § 97 

Admissibility of evidence as to, § 119 
Aggravating circumstances increasing, § 113 
Confusing instructions as to, § 90, p. 1234 
Corporations, liability for in case of willful or 
wanton misconduct, § 97 

Earning capacity of deceased, admissibility of 
evidence on question of, § 123 
Evidence, 

Admissibility, § 119 
SuflSiciency, § 129, p. 1297 
Instructions as to, § 90, p. 1234 
Jury question as to, § 89, p. 1224 
Lord Campbell’s Act, recovery under, § 97 
Misleading instructions as to, § 90, p. 1234 
Nonresidents, jurisdiction of action for death of 
based on law of state where decedent resided, 

§ 51, p, 1154 

Pecuniary condition of defendant, admissibility 
of evidence to show in action under statutes 
allowing exemplary damages, § 128 
Pleading of, § 74, p. 1195 
Proportioning to actual damages found, § 97 
Recovery of, § 97 
Statutory provisions, § 97 

Workmen’s Compensation Act, recovery under, § 
97, n. 27 

Exemption from liability, contract of as defense in 
action for causing death, § 47, p. 1145 
Expectant mother, right of action for death of child 
born dead as result of injuries sustained by, § 21 
Expectation of inheritance, damages as recoverable 
for loss of, § 110 
Expenses, 

Fund recovered as liable for expenses of action 
to recover, § 37, p. 1122 

Jurisdiction to determine and fix expenses of ac¬ 
tion to recover for death, § 37, p. 1328, 
Pleading, special pleading as necessary for re¬ 
covery of expenses incident to death, § 74, p. 
1196 

Settlement of decedents’ estates, recovery as 
liable for, § 37, p. 1121 

Eyewitnesses, contributory negligence, presumption 
as to freedom from as not applying in case of, 
§ 80, p. 1209 

Fact questions. Jury questions, post 
Family, 

Financial condition, admissibility of evidence as 
to on question of damages, § 126 
Members of as beneficiaries, § 33, p. 1104 
Family relationship. 

Beneficiaries, parent and child, § 34, p. 1113 
Burden of proof as to, § 80, p. 1206 
Federal courts, acceptance of construction of, state 
statutes giving right of action for death, § 20 

25 C.J.S.-90 


Federal Employers’ Liability Act, 

Beneficiaries under, § 33, p. 1110 
Designation of, § 34, p. 1111 
Damages recoverable under, § 95 
Education, damages as recoverable by minor 
children for loss of prospective education, § 
105 

Instantaneous death, right of action under, § 22 
Interest, damages recoverable as included under, 

§ 109 

Judgment in action under, § 91, n. 94 
State law as bar to action by personal repre¬ 
sentative under, § 49 

Jurisdiction of action for death under, § 50 
Next of kin within meaning of, law governing 
determination, § 28, p. 1102 
Nonresident aliens as entitled to benefits of, § 36 
Pecuniary loss. 

Damages as recoverable such as to compen¬ 
sate beneficiaries for, f 101, p. 1246 
Damages as recoverable to compensate bene¬ 
ficiaries for, § 101, p. 1246 
Presumption under, § 118 
Pleading, 

Cause of action under, § 70 
Existence of beneficiary, § 71 
Proof required under, § 79, p. 1203 
Presumption as to pecuniary loss as result of 
death, § 118 

Survival of causes, recovery of damages in one 
action, § 16, p. 1081 

Training, damages as recoverable for loss of 
prospective training by minor children, § 105 
Venue of action under, § 52 
Federal law, 

Beneficiaries, illegitimates, § 35 
Extraterritorial effect in respect to actions for 
causing death, § 28, p. 1099 
Survival of actions, death of beneficiary, § 40, p. 
1135 

Federal Marine Act, interest, damages recoverable as 
including, § 109 

Federal statutes, validity of, § 18 
Fellow-servant doctrine, defense of in actions for 
causing death, § 45 
Felony, 

Action for wrongful death lying where killing 
amounted to, § 23, p. 1091 
Death resulting from injury amounting to, crim¬ 
inal prosecution as condition precedent to 
maintenance of action for death, § 31 
Females, right of action for death of, § 21 
Financial condition, beneficiaries, admissibility of 
evidence as to on question of damages, § 126 
Findings, actions for causing death, § 91 
Fines or forfeitures, corporations wrongfully causing 
death, indictment, for, § 75 

Firearms, cause of action for death caused by care¬ 
less or malicious use of, special statutory previ¬ 
sions, § 17 

Fitness of food, breach of contract respecting, right 
of action for death resulting, § 23, p. 1091 
Food, breach of implied warranty of fitness for con¬ 
sumption, right of action for death, § 23, p. 1091 
Foreign administrator, parties -to action causing 
death, § 58, p. 1172 

Foreign countries, law governing action for death, 
occasioned in, § 28, p. 1099 
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Foreign statutes, 

Jurisdiction of actions for death under, § 51, pp. 

1151-1156 
Pleading of, § 70 

Amendment setting forth, § 77 
Forfeitures, corporations wrongfully causing death, 
indictment for, § 75 
Form, 

Actions, § 27 

Verdict in action for causing death, § 91 
Former adjudication, defense of in action for death, 
§ 49 

Fraud, release obtained by as defense in action for 
causing death, § 47, p. 1146 
Free pass, stipulations in relieving carrier of liabil¬ 
ity as defense in action for death, § 47, p. 1145, n. 
91 

Fugitive from justice, 

Presumption of death arising from absence, jury 
question as to, § 7 

Presumption of death arising from absence as not 
applying to, § 6, p. 1058 
Funeral expenses, 

Admissibility of evidence as to, § 119 

Charging against fund recovered for death, § 37, 

p. 1121 

Damages as recoverable for, § 108 
Evidence, 

Admissibility, § 119 
Sufficiency, § 129, p. 1299 
Instructions as to recovery of, § 90, p. 1232 
Pleading, special pleading as necessary for re¬ 
covery of, § 74, p. 1196 
Wrongful death, recovery of, § 13, p. 1075 
General denial, pleading, issues under, § 76 
General issue, cause of death, evidence as admissible 
under, § 82 

Genera] verdict, special verdict directly in conflict 
with, § 91 
Governing law. 

Abatement and revival, § 28, p. 1099 
Actions for causing death, § 28, pp. 1097-1102 
Apportionment or distribution of recovery among 
beneficiaries, § 28, p. 1101 
Beneficiaries, f 28, p. 1101 
Burden of proof, § 28, p. 1099 
Cause of action, § 28, p. 1098 

Conditions precedent to action for causing death, 
§ 28, p. 1099 
Damages, § 28, p. 1101 
Disposition of recovery, § 28, p. 1101 
Evidence, rules of, § 28, p. 1099 
Interest, recovery of, § 28, p. 1102 
Issues of law or fact, § 28, p. 1099 
Next of kin, determination of, § 28, p. 1102 
Parties, actions for causing death, § 28, p. 1100; 

§ 57, p. 1165 
Pleadings, § 28, p. 1100 
Survival of actions, § 28, p. 1099 
Time to sue, § 28, p. 1100 
Grandchildx^en, 

Beneficiaries, status as, § 34, p. 1114 
Next of kin as including, § 34, p. 1117 
Parties to action for causing death, § 61 
Grave marker, cost of as element of funeral expense 
as respects recovery for, § 108 
Great Lakes, 

Jurisdiction of action for death occurring on, 
§ 50 


Great Lakes—Continued, 

Law applicable to actions for death on vessel 
on, § 28, p. 1099, n. 37 
Gross negligence, 

Compensatory damages for death resulting from, 
§ 95 

Corporations, punitive damages as recoverable in 
case of, § 97 

Pine or penalty for, pleading of, § 75 
Pleading of, § 68, p. 1186 

Gross sum, judgment in, actions for causing death, 
§ 91 

Grounds of action, §§ 21-26, pp. 1088-1096 
Omissions, § 23, pp. 1088-1091 
Statutory provisions, § 21 
Guardian and ward, 

Cause of action for death of ward, special statu¬ 
tory provisions, § 17 

Parties to action for causing death, § 59 
Release or compromise of claim by guardian, de¬ 
fense of, § 47, p. 1147 

Guests, death of guest in automobile driven by host 
but owned as community property, survival of ac¬ 
tion as against host’s widow, § 42 
Guidance, deceased, recovery of damages for loss of, 
§ 110 
Habits, 

Deceased, 

Admissibility of evidence as to, § 122 
Consideration in determining amount of dam¬ 
ages, § 101, p. 1244 
Evidence as to, admissibility, § 84 
Mortality tables, value on question of life ex¬ 
pectancy as dependent on, § 120, p. 1300 
Proof of death by evidence of facts or circum¬ 
stances relating to, § 9 

Hawaii, 

Cause of action, statutory provisions, § 14 
Wrongful death, cause of action for, § 13, p. 1074 
Head of family, damages as recoverable for loss of 
services by reason of death, § 103, p. 1254 
Health, 

Beneficiaries, admissibility of evidence as to on 
question of damages, § 127 
Consideration of in determining amount of dam¬ 
ages, § 101, p. 1244 

Minor child, consideration of in determining‘dam¬ 
ages for loss of support by reason of death, 
§ 102 

Mortality tables, value on question of life ex¬ 
pectancy as dependent on, § 129, p. 1300 
Presumption of continuance of life, persons in 
bad health, § 5 

Presumption of death arising from absence, con¬ 
sideration of, § 9 

Presumption of death arising from absence as 
affected by, % 6, p. 1057 

Survivorship, evidence of as admissible to prove 
survivorship as between persons perishing 
in common disaster, § 12 

Heirs, 

Beneficiaries, 

Revival of action for benefit of, § 40, p. 1133 
Statutory designation, § 34, p. 1115 
Child as included, § 34, p. 1117 
Next of kin as, § 34, p. 1116, n. 16 
Notice of claim, joinder in as condition prece¬ 
dent to action, § 30 

Parent and child, classification as, § 34, p. 1114 
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Heirs—Continued, 

Parties to actions for causing death, § 57 p. 
1167; § 62 

Posthumous child as included, § 34, p. 1117 
Recovery as for benefit of, § 33, p. 1105 
Release by, defense in action for death, § 47, p. 
1146 

High seas, 

Death caused by wrongful act on, statutes re¬ 
lating to actions for, § 17 
Jurisdiction of action for death occurring on § 
50 

Law governing actions for death on, § 28, p. 1099 
Negligence resulting in death on, cause of action 
for, § 13, p. 1074 

Highways, cause of action for death caused by reason 
of defect, special statutory provisions, § 17 
Homicide, 

Justifiable homicide as defense to action for 
death, § 44 

Right of action for, § 23, p. 1091 
Housekeeper, loss of services, damages as recover¬ 
able for, § 103, p. 1253, n. 55 
Humanitarian rule, pleading, issues raised under, § 
79, p. 1203 
Husband and wife. 

Abandonment, participation in recovery in case 
of, § 37, p. 1124 

Abandonment of wife, damages for loss of sup¬ 
port as affected by, § 102 

Beneficiaries, misconduct as affecting status, § 
34, p. 1112 

Damages recoverable by surviving spouse, exces¬ 
sive damages, § 116, p. 1273 
Desertion, participation in recovery in case of, 
§ 37, p. 1125, n. 15 

Excessive damages, allowance to surviving 
spouse, § 116, p. 1275 

Husband’s right of action for death of wife, § 
33, p. 1107 

Husband’s right to recover for death of wife, § 
26, n. 3 

Liability for death of spouse, § 38, p. 1130 
Loss of services, surviving spouse as entitled to 
recover damages for, § 103, p. 1253 
Maintenance of wife, deduction of cost of in de¬ 
termining damages recoverable by husband 
for wrongful death of wife, § 114 
Misconduct as affecting status as beneficiaries, 
§ 34, p. 1112 

Next of kin as including, § 34, p. 1116 
Parties to action for causing death, § 60 
Presumption of pecuniary loss to survivor from 
fact of death, § 118 

Remarriage of spouse, mitigation of damages, § 
114 

Remarriage of widow or widower, beneficiary 
status as affected, § 34, p. 1112 
Separation, 

Consideration in mitigation of damages, § 114 
Damages for loss of support as affected by, 
§ 102 

Recovery for death of child as affected by, 
§ 34, p. 1115 

Status as beneficiary as affected, § 34, p. 1112 
Services, surviving spouse as entitled to recover 
damages for loss of, § 103, p. 1253 
Society, damages as recoverable for loss of, § 
104 


Husband and wife—Continued, 

Support, 

Damages as recoverable for loss of in action 
by wife for death of husband, § 102 
Presumption as to deceased supporting wife, 
§ 118 

Illegitimate children, inclusion in word children as 
used in statute, law governing, § 28, p. 1102 
Illegitimates, beneficiaries, status as, § 35 
Immediate death, 

Presumption of death arising from absence, § 10 
Survival of actions, § 22 
Impleader, actions for causing death, § 65 
Inadequate damages, § 117 
Income, 

Deceased, 

Admissibility of evidence as to, § 123 
SufiSciency of evidence to show, § 129, p. 1299 
Incompetent parent, participation in recovery for 
death of child, § 37, p. 1125, n. 14 
Independent contractor, liability for death, § 38, p. 
1132 

Indians, administrator, appointment as to maintain 
action for death, § 58, p. 1170, n. 20 
Indictment, fine or forfeiture, statutory provisions 
imposing for wrongfully causing death, § 75 
Indictment or information, proceeding by indictment 
for recovery of fine as resembling civil action 
for recovery of damages, § 27 
Industry, deceased, admissibility of evidence as to 
reputation for on question of damages, § 122 
Infants, 

Beneficiaries, age as factor, § 34, p. 1114 
Contributions, admissibility of evidence as to on 
question of damages, § 125 
Earning capacity, consideration in determining- 
damages recoverable by parent for loss of 
support, § 102 

Emancipation, parents’ recovery for death based 
on legal right to child’s earnings as affected 
by, § 101, p. 1249, n. 95 

Emancipation of as affects status as beneficiaries, 
§ 34, p. 1112, n. 64 

Excessive damages, allowance for death of, § 
116, p. 1272 

Expectant mother as having right of action for 
child born dead as result of injuries, § 21 
Health, consideration of in determining damages 
recoverable by parent for loss of support, § 
102 

Illegal employment, defenses in action for death 
in course of, § 43 

Life expectancy, consideration of in determining 
damages recoverable by parent for loss of 
support, § 102 

Limitation of actions, operation of special stat¬ 
ute as to, § 53, p. 1159 

Loss of services, pleading in action to recover 
for, § 74, p. 1195 
Majority, 

Damages accruing prior to as not recoverable 
for death, § 101, p. 1244 
Presumptions as to, § 80, p. 1206 
Presumption as to contribution ceasing after 
attaining, § 118 

Parents’ right to recover for death of minor child, 

§26 
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Infants—Continued, 

Parties to action for causing death, 

Children as authorized to sue for death of 
parent, § 61 ■ 

Guardian or next friend as authorized to sue, 
§ 50 

Pendency of action hy minor children as barring 
action by surviving spouse, § 48 
Presumptions, age of majority, § 80, p. 1206 
Prospective earnings, parents as entitled to re¬ 
cover in case of death of minor child, § 101, 
p. 1248 

Release by parent of time and services during 
minority, consideration in reduction of dam¬ 
ages, § 114 

Services, admissibility of evidence as to • value of 
on question of damages, § 125 
Special statutory provisions imposing liability 
fot death, cause of action under, § 17 
Value of services, admissibility of evidence as 
to on question of damages, § 125 
Wrongful death, prospe(^tive value of services 
as recoverable by parent, § 13, p. 1075 

Inheritance, expectation of, damages as recoverable 
for loss of, § 110 

Injured person, right of action for death as depend¬ 
ent on whether act or omission would have sup¬ 
ported action by, § 24 

Injuries. Personal injury, post 

Innocence, presumption of, conflict with presumption 
of continuance of life, § 5 

Insane parent, dependency within statute requiring 
as condition precedent to recovery, § 33, p. 1110, 
n. 51 

Insane persons, 

Venue of action against, § 52 

Voluntary suicide of, cause of action for, § 25 

Insanity, defense to action for damages fo-r homicide, 
§ 44 

Instantaneous death, 

Burden of proof as to, § 80, p. 1206 
Jury question as to, § 89, p. 1218 
Mental suffering, damages as not recoverable for 
in case of, § 106 

Physical suffering, damages as not recoverable 
for in case of, § 106 
Survival of actions, § 22 

Wrongful act resulting in, action as maintainable, 
§ 22 

Instructions, § 90, pp. 1224-1234 
Burden of proof, § 90, p. 1226 
Confinement to issues raised by pleadings, § 90, 
p. 1225 

Conformity to issues raised by pleadings, § 90, 
p. 1225 

Conformity to pleadings, damages, § 90, p. 1230 
Confusing instructions, damages, § 90, p. 1230 
Contributory negligence, § 90, p. 1225 
Damages, § 90, p. 1227 

Mitigation of, § 90, p. 1232 
Defining terms or expressions used, § 90, p. 1224 
Damages, § 90, p. 1230 

Double recovery, error in allowing, § 90, p. 1230 
Elements of damages, § 90, p. 1227 
Evidence, conformity to, damages, § 90, p. 1230 
Exemplary damages, § 90, p. 1234 
Explanation of terms or expressions used, § 90, 
p. 1224 

Euneral expenses, recovery of, § 90, p. 1232 


Instructions—Continued, 

Influencing amount of damages, error in ten¬ 
dency, § 90, p, 1230 

Life expectancy of deceased and beneficiaries, 
§ 90, p. 1233 

Limiting terms or expressions used, § 90, p. 1224 
Loss of society, recovery for, § 90, p. 1232 
Medical expenses, recovery of, § 90, p. 1232 
Mental suffering, recovery for, § 90, p. 1232 
Misleading instructions, damages, § 90, p. 1230 
Mitigation of damages, § 90, p. 1232 
Mortality tables, use of in determining damages, 
§ 90, p. 1233 

Physical suffering, deceased, § 90, p. 1232 
Pleadings, conformity to, damages, § 90, p. 1230 
Present value, reduction of damages for future 
injuries to, § 90, p. 1232 
Presumptions, § 90, p. 1226 
Punitive damages, § 90, p. 1234 
Request, § 90, pp. 1225, 1231 
Damages, § 90, p. 1231 
Rules regulating, § 90, p. 1224 
Self-defense, § 90, p. 1226 
Insurance, 

Deceased, admissibility of evidence as to on 
question of damages, § 124, n. 62 
Survival of action as against insurer of defend¬ 
ant, § 42 

Insurance companies, mortality tables shown to he 
used by, admissibility in evidence, § 120 
Interest, 

Damages recoverable as including, § 109 
Law governing right to recover, § 28, p. 1102 
Interstate commerce, death of employees engaged in, 
cause of action for, § 17 
Intervention, actions for causing death, § 65 
Intestate personalty, recovery for death distributed 
in same manner as, statutory provisions, § 37, p. 
1123 

Inventory, deceased’s property, admissibility in evi¬ 
dence on question of damages, § 124, n. 62 
Invested capital, 

Damages as not recoverable for death by reason 
of loss of future income from, § 101, p. 1244 
Profits from, admissibility of evidence as to on 
question of damages, § 123 

Issues, 

Actions for causing death, § 79, pp. 1202-1205 
Capacity to sue, § 76 

Governing law in respect of, § 28, p. 1099 
Itemizing damages, verdict, requiring jury to itemize, 
§ 91 

Joinder of causes, wrongful death, action for as 
properly joined with action for personal injuries, 
S 16, p. 1080 

Joinder of parties, actions for causing death, § 57, p. 
1165 

Defendants, § 64 

Joint defendants, abatement and revival, death of 
one of several defendants jointly and severally 
liable, § 42 

Joint tort feasors, single action for death as main¬ 
tainable against, § ^ 

Joint verdict, actions for causing death, § 91, n. 75 
Judgment, 

Actions for causing death, § 91 
Apportionment of proceeds among beneficiaries, 
§ 37, p. 1127 
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Judgment—Continued, 

Beneficiaries, vested property right after, § 40, 
p. 1135 

Death of defendant after verdict, entry notwith¬ 
standing, § 42 

Judicial notice, 

Applicable law, actions for causing death, § 28, 
p. 1099 
Statute, § 70 
Jurisdiction, 

Actions for causing death, §§ 50, 51, pp. 1150-1156 
Statutes, § 51, pp. 1151-1156 
Apportionment or distribution of recovery pro¬ 
ceedings for, § 37, p. 1127 

Jury, 

Apportionment of damages awarded among bene¬ 
ficiaries, § 37, p. 1125 
Functions of, law governing, § 28, p. 1099 
Jury questions. 

Actions for causing death, § 89, pp, 1217-1224 
Assumption of risk by decedent, § 89, p. 1218 
Cause of death, § 89, p. 1218 
Contributory negligence, § 89, p. 1220 
Damages, § 89, p. 1222 
Discretion as to, § 115 
Dependency of defendant, § 89, p. 1218 
Exemplary damages, § 89, p. 1224 
Instantaneous death, § 89, p. 1218 
Mental suffering of decedent, § 89, p. 1223 
Next of kin, § 89, p. 1219 

Physical suffering of deceased, § 89, p. 1223 
Pi'esumption of death arising from absence, § 7 
Diligent search, § 6, p. 1060 
Proximate cause of death, § 89, p. 1220 
Punitive damages, § 89, p. 1224 
Kelease, fraud in procuring, § 89, p. 1219 
Self-defense, § 81; § 89, p. 1218 
Time of death, presumption arising from absence, 
§ 10 

Justifiable homicide, defense to action for death, § 44 
Justification, 

Burden of proof as to, § 80, p. 1207 
Homicide, recovery for wrongful death a« de¬ 
pendent on, § 23, p. 1091 
Pleading of, § 76 

Kinship, pleading kinship to beneficiary, § 62 
Knowledge, defect causing accident or injury, plead¬ 
ing of, § 68, p. 1186 

Labor, contribution to support by as sufficient to show 
dependency required for recovery, § 33, p. 1110, 
n. 51 

Last chance rule, pleading of, § 79, p. 1203 
Last place of residence, presumption of death arising 
from absence from, § 6, p. 1058 
Law question, 

Presumption of death arising from absence, § 
7 

Time of death, presumption arising from absence, 
§ 10 

Legislative power, wrongful death, damages for, § 18 
Legitimacy, burden of proof as to in action by parent 
for death of child, § 80, p. 1206 
Lender of instrumentality causing death, liability for, 
§ 38, p. 1129, n. 53 

Letters of administration, admissibility on question 
of death of absent person, § 9 ' 

Lex fori, jurisdiction of action Sor death under for¬ 
eign statute, § 51, p. 1154 


Lex loci, actions for causing death governed by, § 
28, p. 1098 

Lex loci delicti, jurisdiction of actions for death 
under foreign statute, § 51, p- 1154 
Liability, 

Corporation, § 38, p. 1130 
Independent contractor, § 38, p. 1132 
Master and servant, § 38, p. 1131 
Municipalities, § 38, p» 1131 
Persons liable, § 38, pp. 1128-1132 
Principal and agent, § 38, p. 1131 
States, § 38, p. 1131 
Life expectancy, 

Admissibility of evidence as to, §§ 120, 121 
Damages, consideration in computing amount of, 
§ 100 

Deceased, admissibility of evidence as to, § 120 
Evidence, 

Admissibility, §§ 120, 121 
Sufficiency, § 129, p. 1299 
Instructions as to, § 90, p. 1233 
Minor child, consideration in determining par¬ 
ents’ recovery for loss of support, § 102 
Mortality tables, 

Admissibility in evidence on question, § 120 
Proof of as requiring introduction, § 129, p. 
1299 

Next of kin, admissibility of evidence as to, § 121 
Period calculated for, § 120 
Sufficiency of evidence to show, § 129, p. 1299 
Limitation of actions, generally, §§ 53-56, pp. 1156- 
1165 

Accrual of cause of action within statute, § 54 
Amendment of pleadings, effect of, § 53, p. 1159 
Amendment of statute changing period, effect on 
existing cause of action, § 53, p. 1160 
Commencement of action within prescribed peri¬ 
od, pleading as required to show, § 73 
Commencement of period, § 54 
Computation of period of limitations, § 54 
Controlling effect of special statutory limitations, 

§ 53, p. 1156 

Date from which statute runs, § 54 
Decedent’s right of action by, § 56 
Delay in appointment of personal representative 
as extending period, § 54 
Dismissal or nonsuit, new action hfter, § 55 
Exceptions, court as without i>ower to create, § 
53, p. 1159 

Extension of period, delay in appointment of 
personal representative operating as, § 54 
Full damages as recoverable though one of those 
entitled to sue did not institute action until 
limitation had run, § 114 

General statute of limitations as governing, § 
53, p. 1156 

Infancy, operation of special period of limita¬ 
tions as not affected by, f 53, p. 1159 
Law governing, § 28, p. 1100 
Municipal corporations, actions against, § 53, p. 
1157 

Nature and effect of limitations, § 53, p. 1158 
New action after dismissal or nonsuit, § 55 
^ Pain and suffering, recovery for, § 53, p. 1157 
Personal representative, appointment of as neces 
sary to start running of statute, § 54 
Pleading, f 76 

Allegation of facts showing action brought 
within prescribed time, § 73 
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Limitation of actions, generally—Continued, 
Posthumou-s child, § 53, p. 1159 
Preferred beneficiaries, § 53, p. 1157 
Statutory provisions, computation of period of 
limitations, § 54 

Limited administrator, party to action for causing 
death, § 58, p. 1173, n. 46 

Loco parentis, beneficiary, statutory designation of 
one in, § 34, p. 1113 
Locus delicti, defined, § 28, p. 1098 
Longevity, presumption of continuance of life con¬ 
flicting with knowledge regarding, § 5 
Lord Campbell’s Act, 

Cause of action under, § 15 
Exemplary damages, recovery under, § 97 
Mental suffering, recovery of damages for under, 
§ 106 

Physical suffering, recovery of damages for un¬ 
der, § 106 

Lump sum, general verdict for in action for dam¬ 
ages, § 37, p. 1125 

Maintenance, deceased, deduction of estimated 
amount for in determining damages based on 
value of life, § 114 
Majority, 

Infants, 

Damages which would have accrued prior to 
as recoverable for death, § 101, p. 1244 
Presumptions as to contributions ceasing on 
attaining, § 118 
Malicious acts, 

Pleading of, § 68, p. 1186 

Right of action for death caused by, § 23, p. 1090 
Malpractice, death resulting from, expenses included 
in damages, § 108 

Maritime law, cause of action for death under, § 
13, p. 1074 

Market value, services of deceased, admissibility of 
evidence as to, § 123 
Marriage, 

Infants, status as beneficiary as affected, § 34, p. 
1113, n. 82 

Presumption of death arising from absence as 
affected by, § 6, p. 1057 

Reduction of damages, marriage of deceased’s 
daughter as factor to be considered in, § 114 
Unmarried adult person, action as not lying for 
death of, § 21 

Married women, husband’s right to recover for wife’s 
death, § 26, n, 3 
Master and servant, 

Liability of master for death caused by act or 
omission of servant, § 38, p. 1131 
Liability of master for death caused by wrongful 
act of agent, § 38, p. 1131 

Liability of master for death of servant as re¬ 
sult of negligence, § 38, p. 1129, n. 53 
Measure. Damages, ante 
Medical expenses, 

Charging against fund recovered, § 37, p. 1121 
Damages as recoverable for, § 108 
Instructions as to, § 90, p. 1232 
Wrongful death, recovery for up to time of death, 
§ 13, p. 1075 

Medical treatment, death resulting from unskillful 
treatment of injured person, cause of action for, 
§ 25 

Mental suffering, § 74, p. 1195 

Admissibility of evidence as to, § 119 


Mental suffering—Continued, 

Beneficiaries, damages as recoverable for, § 107 
Damages as recoverable for. 

Beneficiaries, § 107 
Deceased, § 106 
Evidence, admissibility, § 119 
Excessive damages allowed for, § 116, p. 1271 
Instantaneous death, damages as not recover¬ 
able for in case of, § 106 
Instructions as to, § 90, p. 1232 
Jury question as to, § 89, p. 1223 
Parent and child, parent as entitled to recover 
damages for on account of wrongful death 
of child, § 107 
Pleading of, § 74, p. 1195 
Widow, damages as recoverable for, § 107, n. 92 
Wrongful death, recovery for, § 13, p. 1075 
Mills, cause of action for death caused by negligence 
in operation of, § 17 

Mining laws, cause of action for death caused by vio¬ 
lation of, § 17 
Minors. Infants, ante 

Misjoinder of parties, actions for causing death, § 57, 
p. 1167 

Misleading instructions. 

Damages, § 90, p. 1230 
Exemplary damages, § 90, p. 1234 
Mitigation of damages, 

Contributory negligence of deceased, § 46, p. 1141 
Instructions, as to, § 90, p. 1232 
Matters in, § 114 

Mixed presumptions, unexplained absence, presump¬ 
tion of death from, § 6, p. 1056 
Moral training, minor children, damages as recover¬ 
able for loss of prospective moral training, i 
105 

Mortality tables, 

Admissibility in evidence on question of life ex¬ 
pectancy, § 120 

Conclusiveness on question of life expectancy, § 
129, p. 1299 
Evidence, 

Admissibility in, § 120 
Admissibility on question of life expectancy, 
§ 121 

Habits, value on question of life expectancy as 
dependent on habits, § 129, p. 1300 
Health, value of tables on question of life ex¬ 
pectancy as dependent on state of health, § 
129, p. 1300 

Instructions respecting use of in determining 
damages, § 90, p. 1233 

Life expectancy, proof of as requiring introduc¬ 
tion, § 129, p. 1290 

Mortuary tables, presumption of death arising from 
absence, admissibility in rebuttal of presumption, 
§ 7, n. 77 

Motor vehicles, owner of as liable for death caused 
in operation of, § 38, p. 1129, n. 53 
Municipal corporations, 

Liability for death, § 38, p. 1131 
Limitation of actions, § 53, p. 1157 
Notice of claim, conditions precedent to main¬ 
tenance of action, § 30 

Murder, prevention of as defense to action for caus¬ 
ing death, § 44 

Names, beneficiaries, pleading of, § 71 
Natural death, defined, § 2 
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Negligence, 

Agents of beneficiary, imputation to so as to 
constitute defense to action for death, § 46, 
p. 1143 

Breach of contract as negligent act sufficient to 
support action for death, § 23, p. 1090 
Cause of action for death caused by, statutory 
provisions, § 23, p. 1089 
Circumstantial evidence, sufficiency to establish, 
§ 86 

Comparative negligence, defense of in action for 
causing death, § 46, p. 1143, n. 78 
Compensatory damages for death resulting from, 
§ 95 

Condition of body, admissibility of evidence as to 
in order to show, § 85 
Contributory negligence, ante 
Corporations wrongfully causing death, indict¬ 
ment for fine or forfeiture as required to al¬ 
lege, § 75 

Decedent, defense of in action for causing death, 
§ 46, p. 1141 

Degree required to give right of action for death 
caused by, § 23, p. 1089 
Evidence, 

Admissibility, § 81 
Sufficiency, § 86 

Fellow-servant of deceased, defense of, § 45 
Gross negligence, ante 

High seas, cause of action for negligence result¬ 
ing in death on, § 13, p. 1074 
Maritime law, cause of action for negligence 
resulting in death on high seas, § 13, p. 1074 
Master and servant, liability of master for death 
of servant due to negligence, i 38, p. 1129, n. 
53 

Nominal damages, recovery for death caused by, 
§ 96 

Operation of mine, smelter, etc., cause of action 
for death resulting from, § 17 
Pleading of, § 68, p. 1185 

Proof as charged, § 79, p. 1203 
Proof under general allegation of, § 79, p. 
1204 

Proximate cause, necessity in order to sustain 
action for death, § 25 
Right of action for, § 23, p. 1089 
Statutory provisions, 

Change in degree of negligence required as 
repealing general statute giving right of 
action for death, § 19 

Right of action for death caused by, § 23, 
p. 1089 

Violation of statute or ordinance constituting, right 
of action for death resulting, § 23, p. 1091 
Negligence per se, pleading acts of, § 68, p. 1186 
Ne unques administrator, plea of as going only to 
right to maintain action, § 76 
New trial, actions for causing death, § 92 
Next friend, parties to action for causing death, in¬ 
fant, § 59 
Next of kin, 

See, also, Beneficiaries, ante 
Adopted children or adoptive parents as included, 
§ 34, p. 1116 
Beneficiaries, 

Designation as under Federal Employers’ 
Liability Act, § 34, p. 1111 
Illegitimates, § 35 


Next of kin—Continued, 

Beneficiaries—Continued, 

Revival of action for benefit of, § 40, p. 1133 
Status as, § 33, p. 1104 
Statutory designation, § 34, p. 1115 
Blood relations, limitation to, § 34, p. 1116 
Excessive damages, allowance to, § 116, p. 1282 
Federal Employers’ Liability Act, dependency as 
essential for recovery, § 33, p. 1111 
Financial condition, admissibility of evidence as 
to on question of damages, § 126 
Grandchildren as included, § 34, p. 1117 
Husband or wife as included, § 34, p. 1116 
Jury questions, question as to whether deceased 
had left, § 89, p. 1218 

Law governing in determination of, § 28, p. 1102 
Life expectancy, admissibility of evidence as to, 
§ 121 

Notice of claim as condition precedent to action 
as required to show, § 30 
Parent or children, classification of, § 34, p. 1114 
Parties to actions for causing death, § 62 
Nominal damages, 

Contributory negligence, effect of, § 96 
Parent and child, presumption of nominal dam¬ 
ages obtaining in favor of parent,. § 118 ‘ 
Recovery of, § 96 

Relationship of beneficiary to decedent as suffi¬ 
cient basis to support recovery, § 26 
Nominal parties, 

Actions for causing death, personal representa¬ 
tive as, § 58, p. 1170 

Intervention in action for causing death, § 65 
Nonresidents, 

Beneficiaries, status as, § 36 
Exemplary damages, jurisdiction of action for 
based on law of state where decedent re¬ 
sided, § 51, p. 1154 
Right of action for death of, § 21 
Nonsuit. Dismissal and nonsuit, ante 
Northampton tables, evidence, admissibility on ques¬ 
tion of life expectancy, § 120 
Notice, 

Condition precedent to action for causing death, 
§ 30 

Personal injury resulting in death, pleading of, § 
73 

Nursing, expense of as chargeable against fund recov¬ 
ered, § 37, p. 1121 

Objections, pleadings, failure to allege existence of 
beneficiaries, § 71 
Occupation, 

Consideration in determining damages, § 101, p. 
1244 

Earning capacity of deceased in, admissibility 
of evidence as to on question of damages, § 
123 

Occupational diseases, cause of action for death 
caused by violation of law relating to, § 17 
Omissions, ground of action, § 23, pp. 1088-1091 
Ordinances, violation of resulting in death, right of 
action for, § 23, p. 1091 

Ordinary negligence, right of action for death caused 
by, § 23, p. 1090 
Pain and suffering, 

Limitations applicable to, § 53, p. 1157 
Mental suffering, ante 
Physical suffering, ante 
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Pain and suffering—Continued, 

Survival of actions, substantially contemporane¬ 
ous with death, § 22 

Panama Canal, wrongful death, cause of action for, 
§ 13, p. 1074 

Parallel tables, evidence, admissibility on issue of 
life expectancy, § 120 

Parent and child, 

Abandonment of child, participation by parent 
in award for death, § 37, p. 1124 
Adult child, parent as entitled to recover for 
death of, § 34, p. 1114 

Age as factor in determining status as benefi¬ 
ciary, f 34, p. 1114 
Beneficiaries, 

Abandonment of child as affecting status, 
§ 34, p. 1115 

Child as beneficiary within statute, § 33, p. 
1110, n. 53 

Emancipation of minor, § 34, p. 1114, n. 90 
Heirs as including child, § 34, p. 1117 
Parent as entitled to benefits under Federal 
Employers’ Liability Act, § 34, p. 1111 
Preference as between parents, § 34, p. 1115 
Separation as affecting status, § 34, p. 1115 
Statutory designation, § 34, p. 1113 
Common law action for loss of services of child, 
recovery on as bar to statutory action for 
death, § 49 

Contributions by child in past as not controlling 
in determining damages parents entitled to 
on death of child, § 101, p. 1250 
Contributions by minor, admissibility of evidence 
as to on question of damages, § 125 
Contributions for support from child, parent as 
entitled to recover on death of child, § 102 
Emancipation of child, recovery of damages 
based on legal right to child’s earnings as 
affected by, § 101, p. 1249, n. 95 
Excessive damages, § 116, p. 1273 
Family relationship as respects status as bene¬ 
ficiary, § 34, p. 1113 
Heirs, 

Child as included, § 34, p. 1117 
Classification as, § 34, p. 1114 
Illegal employment of minor child, defenses in 
action for death in course of, § 43 
Joint payment of damages for death of child to 
father and mother, § 37, p. 1120, n. 81 
Judgment for benefit of general beneficiaries as 
bar to action by parent, § 49 
Liability for parent for death of child, § 38, p. 
1130 

Limitation' of child’s damages to minority, § 101, 
p. 1250 

Loss of services, recovery for death as barring 
common law action for, § 49 
Mental pain and suffering, parent as entitled to 
recover damages for caused by wrongful 
death of child, § 107 

Moral training, damages as recoverable by minor 
children for loss of prospective moral train¬ 
ing, § 105 

Next of kin, classification aiS, § 34, p. 1114 
Nominal damages, presumption obtaining in 
favor of parent, § 118 
Parties to actions for causing death. 

Parent as authorized to sue in individual 
capacity, § 61 


Parent and child—Continued, 

Parties to actions for causing death—^Continued,, 
Parent as necessary party in action for 
child’s death, § 57, p. 1167, n. 86 
Pecuniary loss sustained by death of minor child, 
parent as entitled to recover for, § 101, p. 
1248 

Posthumous child, post 

Preference as between parents as beneficiaries, 
34, p. 1115 

Presumption as to pecuniary loss from fact of 
death, § 118 

Probable future increase of earning capacity of 
child, consideration in fixing damages for 
death,'§ 101, p. 1249 

Prospective earnings of child during minority, 
parent as entitled to recover for, § 101, p. 
1248 

Prospective services of deceased child, recovery 
for by parent, § 13, p. 1075 
Services of child, 

Legal right thereto as sufficient basis for re¬ 
covery for death of child, § 26 
Parent as required to recover damages for 
loss of, § 103, p. 1251 

Recovery under death statute as barring 
common law action for loss of, § 49 
Services of minor, parent as entitled to recover 
damages for, § 103, p. 1251 
Society, recovery of damages for loss of, § 104 
Substantial loss to minor children by reason of 
death, presumption as to, § 26 
Support, 

Damages as recoverable for loss of in action 
by child for death of parent, § 102 
Presumption as to deceased father support¬ 
ing children, § 118 

Support of minor children, legal duty of as suf¬ 
ficient basis for recovery, § 20 
Parent and children. 

Training, damages as recoverable by minor chil¬ 
dren for loss of prospective training, § 105 
Value of services of minor, admissibility of evi¬ 
dence as to on question of damages, § 125 
Partiality, 

Excessive damages resulting, § 116, p. 1267 
Inadequate damages as result of, § 117 
Parties, actions for causing death, 

Addition of, § 65 

Administrator a/d prosequendum, § 58, p. 1170, 
n. 20 

Amendment of answer for purpose of raising 
question of proper or necessary parties, § 57, 
p. 1165 

Assignee of debtor, § 58, p. 1171, n. 20 
Bastard child, father as necessary party in ac¬ 
tion for death of, § 57, p. 1169 
Beneficiaries, § 59 

Brothers and sisters, joinder with parent in ac¬ 
tion for child’s death, § 57, p. 1167, n. 86 
Changing of, § 65 
Children, § 61 

^Compromise and settlement by beneficiary as 
affecting, § 57, p. 1167 
Defendants, § 64 

Deserting husband, § 57, p. 1166, n. 83 
Discharge of personal representative, § 58, p. 
1172 
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jParties, actions for causing death—Continued, 

Divorce of parents, joinder as essential, § 57, p. 
1168 

Employers’ Liability Act, beneficiaries authority, 

§ 59, n. 63 

Executors and administrators, foreign adminis¬ 
trator, § 58, p. 1173 

Failure to join all beneficiaries as excluding 
those not joining from participating in dam¬ 
ages, § 57, p. 1167 

Foreign representative, § 58, p. 1172 

Grandchildren, § 61 

Guardian, § 59 

Heirs, § 57, p. 1167; § 62 

Husband or wife, § 60 

Impleader, § 65 

Improper joinder as defeating recovery, § 57, p. 
1167 

Indispensable parties, § 57, p. 1165 
Infants, guardian or next friend as authorized 
to sue, § 59 
Intervention, § 65 
Joinder, § 57, p. 1165 
Defendants, § 64 
.Joint tort-feasors, § 64 
Law governing, § 28, p. 1100; § 57, p. 1165 
Limited administrator, § 58, p. 1173, n. 46 
Misjoinder, § 57, p. 1167 
Necessary parties, § 57, p. 1165 
Next friend of infant, § 59 
Next of kin, § 62 
Nominal parties, 

Intervention by, § 65 
Personal representative as, § 58, p. 1170 
Parent as necessary party in action for child’s 
death, § 57, p. 1167, n. 86 
Parents, § 61 

Joinder as essential, § 57, p. 1168 
Personal representative, § 58, pp. 1169-1174 
Plaintiffs, §§ 57-63, pp. 1165-1179 
Indispensable parties, § 57, p. 1165 
Preference, action brought by persons entitled 
in order of, § 57, p. 1165 
Preferred beneficiaries, § 59 
Release by beneficiaries, § 58, p. 1170, n. 20 
Remarriage of widow as affecting status, § 60 
Representative suits, § 57, p. 1108 
Separate causes of action, § 57, p. 1167 
State, § 63 

Statutory pi'ovisions, § 57, p. 1165 
Beneficiaries, § 59 

Foreign executor or administrator, § 58, p. 
1174 

Husband or wife, § 60 
Personal representative, § 58, p. 1169 
Widows, § 60 
Substitution, § 65 
Surviving spouse, § 60 
Treaty provisions, § 57, p. 1165, n. 77 
Unwilling party made defendant, § 57, p. 1169 
Vessels, death caused by wrongful acts of those 
in charge of, § 64 

Widows, parties to actions for causing death, § 
60 

Wrongful refusal of personal representative to 
sue, § 59 

;PasSioii, 

Excessive damages resulting in, § 116, p. 1267 
Inadeoiuate damages as result of, § 117 


Passive neglect, right of action for death resulting 
from, § 23, p. 1090 

Pecuniary condition, defendant, admissibility of evi¬ 
dence as to on question of damages, § 128 
Pecuniary loss, 

Admissibility of evidence as to, § 119 
Beneficiaries, 

Distribution of award in accordance with, 

§ 37, p. 1124 

Essential element of cause of action, § 33, 
p. 1109 

Pleading of, § 67 
Burden of proving, §-118 
Collateral relatives, presumption as to, § 118 
Damages, 

Measure of as based on, § 101, pp. 1243-1250 
Measure of as determined by, § 101, pp. 1243- 
1250 

Damages as recoverable without proof of spe¬ 
cial pecuniary loss, § 129, p. 1297 
Damages limited to, § 95 

Distribution of recovery in accordance with, § 
37, p. 1124 
Evidence, 

Admissibility, § 119 
Sufficiency to show, § 129, p. 1298 
Federal Employers’ Liability Act, presumption 
under, § 118 ^ 

Nominal damages as recoverable without, § 96 
Parent and child, recovery for pecuniary loss 
sustained by death of minor child, § 101, p. 
1248 

Pleading of, § 74, p. 1194 

Actions for penalties, § 74, p. 1197 
Presumption as to, § 118 
Recovery for death as dependent on, § 26 
Penal statutes, 

Civil nature of remedy by way of tort action to 
recover penalty, § 27 
Construction and operation of, § 20 
Contract releasing defendant from liability under, 

§ 47, p. 1145 

Exemplary damages recoverable under, § 97 
Foreign states, jurisdiction of actions for death 
under, § 51, p. 1155 

Pecuniary damages, evidence respecting as compe¬ 
tent under, § 95 

Pension, damages as recoverable for loss of by reason 
of death, § 110 
Personal injuries. 

Damages, recovery of before death as factor to 
be considered in mitigation of damages, § 114 
Double penalty for death and for injui-y, § 98 
Evidence, admissibility as to nature of injuries 
causing death, § 85 

Jury questions, death as resulting from, § 89, p. 
1219 . 

Knowledge of defects causing, pleading of, § 68, p. 
1186 

Measure of injuries causing death, admissibility 
of evidence as to, § 85 

Mental suffering, damages as recoverable for on 
revival of action begun by injured party, § 
106 

Notice of, pleading, § 73 
Physical suffering, 

Damages as recoverable for on revival of suit 
by personal representative, § 106 
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Personal injuries—Continued, 

Physical suffering—Continued, 

Pleading of, § 74, p. 1195 

Physical suffering of decedent, jury question as 
to, § 89, p. 1223 
Place of, pleading, § 68, p. 1187 
Pleading, death resulting from, § 69 
Proximate cause of death, 

Jury question as to, § 89, p. 1220 
Pleading of, § 69 

Sufficiency of evidence as to, § 87 
Revival of action for, damages as recoverable for 
mental and physical suffering of deceased, § 
106 

Wrongful act, default or negligence causing, 
pleading of, § 68, p. 1185 

Personal property, recovery administered and dispos¬ 
ed of as, § 37, p. 1123 
Personal representative, 

See, also, Executors and administrators, ante 
Abatement of action on death of, § 41 
Accounting for pi'oceeds, jurisdiction of proceed¬ 
ings for, § 37, p. 1127 

Action against by beneficiary to recover share of 
fund recovered, § 37, p. 1128 
Action brought in name of, § 33, p. 1105 
Actions for causing death, law governing, § 28, p. 
1101 

Burden of establishing capacity, § 80, p. 1205 
Capacity to sue, pleading of, § 72 
Commissions as chargeable against fund recover¬ 
ed, § 37, p. 1122 

Compromise and settlement by, defense in action 
for death, § 47, p. 1146 

Contributory negligence, defense of, § 46, p. 1144 
Costs, liability for, § 94 

Counterclaim, remedy in pending action by de¬ 
fendant against deceased for injuries suf¬ 
fered in accident resulting in death, § 48 
Discharge on final accounting, disqualifications 
for maintaining action for death, § 58, p. 
1172 

Distribution of recovery among beneficiaries, § 37, 

p. 1128 

Election of remedies, § 16, p. 1080 
Limitation of actions, appointment of personal 
representative as necessary to start running 
of statute, § 54 

Married woman, right of action for death of, § 
21 

Mental suffering, recovery of damages for in ac¬ 
tions by, § 106 

Nominal party to action for causing death, § 58, 
p. 1170 

Party to action for causing death, § 58, pp. 1169- 
1174 

Waiver in respect of, § 58, p. 1171, n. 20 
Pendency of action by as bar to action by bene¬ 
ficiary, § 48 

Physical suffering, recovery of damages for in ac¬ 
tions by, § 106 
Pleading, 

Action for benefit of estate, § 74, p. 1196 
Capacity to sue, § 72 

Recovery by as bar to subsequent action on same 
cause of action, § 49 

Refusal to sue for death, beneficiaries as parties 
in case of, § 59 

Release by, defense of, § 47, p. 1146 


Personal representative—Continued, 

Survival of action against, § 42 
Survival of action for personal injuries, § 16, p. 
1078 

Survival of action on death of, § 41 
Trustee, action, as statutory trustee for benefit of 
beneficiary, § 58, p, 1170 
Wrongdoer, survival of action against, § 42 
Persons entitled to sue, § 32 
Persons liable, § 38, pp. 1128-1132 
Petition, actions for causing death, § 67-74, pp. 1181- 
1197 

Philippine Islands, cause of action, statutory provi¬ 
sions, § 14 

Physical condition, beneficiaries, admissibility of evi¬ 
dence as to, § 127 

Physical force, defined as death produced by, § 1 
Physical strength, survivorship, presumption as af¬ 
fected by as respects persons perishing in common 
calamity, § 11 
Physical suffering. 

Admissibility of evidence as to, § 119 
Damages as recoverable for, § 106 
Evidence, 

Admissibility, § 119 
Sufficiency, § 120, p. 1299 
Excessive damages for, § 116, p. 1271 
Instantaneous death, damages as not recoverable 
for in case of, § 106 
Instruction as to, § 90, p. 1232 
Jury question as to, § 89, p. 1223 
Pleading of, § 74, p. 1195 

Sufficiency of evidence as to on question of dam¬ 
ages, § 129, p. 1299 

Place, 

Notice of place of accident resulting in death, con¬ 
dition precedent to action, § 30 
Personal injury resulting in death, pleading, § 
68, p. 1187 

Presumption of death arising from absence, § 6, 
p. 1057 

Pleadings, §§ 67-79, pp. 1181-1205 

Acts or omission causing death, § 68, pp. 1184- 
1187 

Ad damnum clause, omission of as affecting, § 74, 
p. 1195 

Ages of beneficiaries, necessity of, § 71 
Alternative cause of action, § 70 
Amended pleadings, § 77 
Amendment, 

Addition or substitution of parties, § 65 
Limitations as affected by, § 53, p. 1159 
Time for, § 77 
Answer, § 76 
Beneficiaries, 

Amendment to allege existence of, § 77 
Dependency of or pecuniary loss to, § 67 
Existence of, § 71 
Kinship or relationship, § 67 
Bill of particulars, principles applicable to, § 78 
Capacity to sue, § 72 
Denial of, § 76 

Cause of action, statutory provisions giving, § 70 
Cause of action in decedent, § 68, p. 1187 
Certainty, § 67 • 

Commencement of action within limitation period, 
necessity of showing, § 73 
Common law, alternative cause of action, § 70 
Complaint, §§ 67-74, pp. 1181-1197 
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Pleadings—Continued, 

Compliance with statutory requirements, § 73 
Conformity of instructions to, § 90, p. 1225 
Damages, § 90, p. 1230 
Contributory negligence, 

Defense of, § 76 
Negativing, § 67 

Corporations, indictment for fine or forfeiture for 
wrongfully causing death, § 75 
Correspondence of proofs, § 79, p. 1204 
Curing defects, rules applicable to, § 67 
Damages, § 74, pp. 1193-1197 

Evidence admissible only as to damages al¬ 
leged, § 79, p- 1205 
Death of injured person, § 69 
Declarations, §§ 67-74, pp. 1181-1197 
Default resulting in death, § 68, p. 1185 
Defects, waiver or curing of, § 67 
Defenses, 

Amendment setting up, § 77 
Special defenses, § 76 
Definiteness, § 67 

Amendment to make more definite, § 77 
Dependency of beneficiaries, § 67 
Description of decedent, § 67 
Designation of beneficiaries, § 71 
Discretion, amendment, § 77 
Duplicity, indictment charging negligence, § 75 
Estate, 

Action for benefit of, § 74, p. 1196 

Allegation as to existence of beneficiaries 
as unnecessary, § 71 
Evidence admissible under, § 79, p. 1204 
Executors and administrators, fines given to use 
of for benefit of beneficiaries, § 75 
Exemplary damages, § 74, p. 1195 
Existence of beneficiary, § 71 
Amendment to show, | 77 
Expenses, special pleading as necessary for re¬ 
covery of expenses incident to death, § 74, p. 
1196 

Federal Employers’ Liability Act, 

Cause of actions under, § 70 
Existence of beneficiaries, § 71 
Proof required under, § 79, p. 1203 
Foreign statutes, § 70 

Amendment setting forth, § 77 
Funeral expenses, special pleading of, § 74, p. 
1196 

General denial, issues under, § 76 
Gross negligence, § 68, p. 1186 

Fine or penalty under statute, § 75 
Humanitarian rule, § 79, p. 1203 
Indictment for fine or forfeiture, § 75 
Issues, § 79, pp. 1201-1205 
Capacity to sue, § 76 
General denial, § 76 
Justification, § 76 
Kinship to beneficiary, § 67 

Knowledge of defect causing accident or injury, § 

68, p. 1186 

Knowledge of defect or danger, negativing, § 67 
Last chance rule, issue of, § 79, p. 1203 
Law governing, § 28, p. 1100 
Legitimacy of decedent son or daughter, require¬ 
ments as to, § 67 
Limitation of actions, § 76 

Allegations respecting time within which ac¬ 
tion is brought, § 73 


Pleadings—Continued, 

Local practice, rules of as controlling, § 67 
Loss of services, § 74, p. 1195 
Loss of support, § 74, p. 1194 
Malicious acts resulting in death, § 68, p. 1186 
Names of beneficiaries, necessity of, § 71 
Necessity, amendment to make more certain, § 77 
Negativing contributory negligence, § 67 
Negativing existence of beneficiaries, § 71 
Negligence, proof of as charged in declaration 
or petition, § 79, p. 1203 
Negligence per se, acts of, § 68, p. 1186 
Negligence proof under general allegation of, f 79, 
p. 1204 

Negligence resulting in death, § 68, p. 1185 
Ne unques administrator, plea of as going only to 
right to maintain action, § 76 
New cause of action or defense, amendment set¬ 
ting up, § 77 

Notice of injury, necessity of, § 73 
Objections, failure to allege existence of bene¬ 
ficiaries, § 71 

Omission causing death, § 68, pp. 1184-1187 
Particulars constituting pecuniary loss, § 74, p. 
1195 

Pecuniary loss, § 74, p. 1194 

Action for penalty, § 74, p. 1197 
Pecuniary loss to beneficiaries, § 67 
Penalties, § 74, pp. 1193-1197 
Personal injuries, death resulting from, § 69 
Personal representative, 

Action for benefit of estate, § 74, p. 1196 
Capacity to sue, § 72 
Petition, § 67-74, pp. 1181-1197 
Physical suffering, § 74, p. 1195 
Place of injury, § 68, p. 1187 
Plea or answer, § 76 
Proof under, § 79, p. 1203 

Pi'oximate cause, personal injury resulting in 
death, § 69 

Punitive damages, § 74, p. 1195 

Relationship to beneficiary, § 67 

Replication or reply, § 76 

Residence of beneficiaries, necessity of, § 71 

Right of action, statutory provisions giving, § 70 

Right to sue, § 72 

Rules applicable to, § 67 

Rules governing, plea or answer, § 76 

Self-defense, 

Actions for causing death, § 76 
Negativing killing in, § 67 
Services, loss of, § 74, p. 1195 
Special damages, § 74, p. 1196 
Special defenses, § 76 
Statutory provisions, post 
Strictness required, § 67 
Subsequent pleading, § 76 
Supplemental pleadings, § 77 

Support, loss of means of by reason of death, § 
74, p. 1194 

Surplusage, negative existence of other benefici¬ 
aries, § 71 

Survival of actions, statutory provisions, § 72 

Time, amendment of, § 77 

Variance, f 79, pp. 1202-1205 

Verdict sustained by, § 91 

Waiver, 

Bill of particulars, § 78 
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Pleadings—Continued, 

W aiver—Continued, 

Failure to allege existence of beneficiaries, § 
71 

Waiver of defects, rules applicable, § 67 
Wanton acts resulting in death, § 68, p. 1186 
Willful act or omission, § 68, p. 1186 
Wrongful act resulting in death, § 68, p. 1185 
Posthumous child, 

Beneficiaries, 

Heirs as including, § 34, p. 1117 
Status as, § 34, p. 1114 
limitation of actions as to, § 53, p. 1159 
Prior recovery by parties entitled to sue as bar¬ 
ring action by, § 49 
Preferred beneficiaries. 

Death of before institution of action, maintenance 
of action in behalf of surviving beneficiaries 
next entitled, § 40, p. 1134 
limitation of actions as to, § 53, p. 1157 
Parties to action for causing deaths § 59 
Prejudice, 

Excessive damages resulting in, § 116, p. 1267 
Inadequate damages as result of, § 117 
Preponderance of evidence. 

Presumption of death arising from absence, re¬ 
buttal of presumption as not requiring, § 7 
Recovery for death as requiring, § 86 
Survivorship, proof by, § 12 
Time of death established by, presumption arising 
from absence, § 10 
Present value, 

Pecuniary loss, recovery of in action by or on be¬ 
half of beneficiaries, § 101, p. 1245 
Reduction of damages to, instruction of, § 90, p. 
1232 

Presumptions, 

Absence, ante 

Actions for causing death, § 80, pp. 1205-1211 
Adult child, damages as resulting from death of 
parent, § 118 

Burden of proof, contributory negligence as, § 

80, p. 1210 

Continuance of life, § 5 
Contributory negligence, § 80, p. 1207 
Damages, § 118 
Death. Absence, ante. 

Due care of decedent, instruction as to, § 90, p. 
1227 

Instructions as to, § 90, p. 1226 
Nominal damages, presumption as obtaining in 
favor of parent, § 118 
Pecuniary loss, § 118 
Proof of death by facts raising, § 9 
Proximate cause of death, § 25 
Rebuttal of, continuance of life, § 5 
Release, disaflarmance of, § 80, p. 1207 
Simultaneous death, persons perishing in com¬ 
mon calamity, § 11 
Statutory provisions, post' 

Suicide, § 80, p. 1206 
Survivorship, § 11 

Previous health, deceaseds admissibility of evidence 
as to, § 120, 

Prima facie case, 

Contributory negligence, freedom from, § 80, p. 
1208 

Nonsuit as properly denied or evidence as sufli- 
cient to present, § 89, p. 1218, n. 39 


Prima facie case—Continued, 

Proof of as shifting burden of proof to defend¬ 
ant, § 80, p. 1206 
Principal and agent. 

Liability of principal for death wrongfully caus¬ 
ed by agent, § 38, p. 1131 

Negligence of agent or beneficiary imputation 
to beneficiary so as to constitute defense 
to action for death, § 46, p. 1143 
Private associations, cause of action for death caused 
by, special statutory provisions, § 17 
Probate court, jurisdiction to direct distribution of 
proceeds of recovery or require accounting, § 37, 
p. 1127 

Procedure, actions for causing death, law governing, 
§ 28, p. 1097 

Process, actions for causing death, § 66 
Profits, deceased, admissibility of evidence as to 
profits from business on question of damages, §, 
123 
Proof, 

Actions for causing death, § 79, p. 1203 
Correspondence with pleadings, § 79, p. 1204 
Proof of death. 

Degree of proof necessary for recovery, § 86 
Rebuttal of presumption of continuance of life- 
by, § 5 

Statutory provisions, application of common law 
presumption as to other matters or pro¬ 
ceedings as affected by, § 6, p. 1056 
.Prospective earnings, damages as recoverable for, § 
101, p. 1247 

Provocation, defense of in action for causing death, 
§ 44 

Proximate cause, 

Burden of proof as to, § 80, p. 1205 
Circumstantial evidence, sufficiency, § 87 
Contributory negligence, burden of proof as to, §‘ 

80, p. 1210 

Contributory negligence of beneficiary, defense 
of in action for death, § 46, p. 1142 
Evidence, sufficiency, § 87 
Jury question as to, § 89, p. 1220 
Pleading injury as proximate cause of death, §■ 
69 

Wrongful act, neglect or default, action for 
death as requiring, § 25 

Public conveyances, cause of action for death of pas¬ 
senger on, special statutory provisions, § 17 
Puerto Rico, wrongful death, cause of action for, §, 
13, p. 1074 
Punitive damages, 

Apportionment between beneficiaries, § 37, p. 1120, 
n. 81 

Exemplary damages, ante 

Purchasing power of dollar, damages awarded on- 
basis of, § 100 

Purchasing power of money, damages, consideration 
in awarding, § 115 

Putative wife, beneficiary, status as, § 35, n. 44 
Railroads, receivers, liability for death occurring ia 
operation of, § 38, p. 1129, n. 53 
Railway employees, cause of action for death of,». 

special statutory provisions, § 17 
Rebuttal, 

Presumption of death arising from absence, § 7 
Presumptions, continuance of life. S 5 
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Receivers, liability for death arising out of operation 
of railroad, § 38, p. 1129, n. 53 
Relationship, 

Degree of between deceased and beneficiaries, ad¬ 
missibility of evidence as to, § 119 
Disability arising from relationship between de¬ 
cedent and wrongdoer precluding action for 
injury as preventing action for death, § 24 
Pleading, relationship to beneficiaries, § 62 
Release, 

Defense of in action for causing death, § 47, pp. 
1144-1148 

Fraud in procuring, jury question as to, § 89, p. 
1219 

Presumptions, disaffirmance of, § 80, p, 1207 
Remedial damages, survival of action for § 16, p. 
1079 

Remedial statutes, construction and operation of, § 20 
Remedies. Actions, ante 

Remittitur, excessive damages, excess as curable by, 
§ 116, p. 1273, n. 9 

Repeals, statutory provisions, cause of action, § 19 
Replication, action for causing death, § 76 
Reply, actions for causing death, § 76 
Residence, 

Absence from, presumption of death arising, § 
6, p, 1058 

Beneficiaries, pleading of as essential, § 71 
Notice of claim as required to give as condition 
precedent to action, § 30 
Retroactive operation. 

Constitutional provision prohibiting statutory 
limitation as to amount of damage, § 112 
Statutory provisions, contributory negligence, 
pleading as matter of defense, § 76, n. 32 
Statutory provisions giving right of action for 
death, § 20 

Revival of actions. Abatement and revival, ante. 
Rigor mortis, survivorship, proof by as between per¬ 
sons perishing in common calamity, § 12 
Robbery, prevention of as defense to action for caus¬ 
ing death, § 44 

Rumor, presumption of death arising from absence, 
rebuttal by, § 7, n. 94 

Safety appliances, cause of action for death caused 
by violation of law relating to, § 17 
Seamen, cause of action for death of in course of 
employment, special statutory provisions, § 17 
Self-defense, 

Burden of proof as to, § 80, p. 1207 ' 

Defense of in actions for causing death, § 44 
Evidence as to, admissibility, § 81 
Instructions on issue of, § 90, p. 1226 
Jury question as to, § 89, p. 1218 
Pleading, § 76 

Negativing killing in, § 67 

Self-preservation, instinct of, consideration by jury 
on question of due care by deceased, § 80, p. 
1208, n. 51 

Self-supporting mother, recovery for death of daugh¬ 
ter, § 33, p, 1109, n. 43 
Services, 

Contribution to support by as sufficient to show 
dependency required for recovery, § 33, p. 
1110, n. 51 

Damages as recoverable for loss of in action for 
causing death, § 103, pp. 1251-1254 
Husband and wife, surviving spouse as entitled 
to recover damages for loss of, § 103, p. 1253 


Services—Continued, 

Infants, admissibility of evidc^^^® value 

of on question of damages, § 

Loss of, pleading, § 74, p. 1195 
Minor child, parent as entitled recover dam¬ 
ages for loss of, § 103, p. 12^2 
Notice of claim, condition precedent to action, 

§ 30 

Settlement. Compromise and settiet^^^^’ ante 
Seven years’ absence, presumption death arising 
from, § 6, p. 1054 
Several wrongdoers, 

Recovery against one of as action on 

same cause of action, § 49 
Release or compromise and with one 

of as bar to action for deat^ against others, 

§ 47, p. 1144 

Sex, survivorship, presumption as a^ceted hy as re¬ 
spects persons perishing in comifi*^^ calamity, § 11 
Simple negligence, right of action death caused 
by, § 23, p. 1090 

Simultaneous death, presumption respects 

- persons perishing in common 
Sisters, ' 

Joinder with parents in action child’s death, 

§ 57, p. 1167, n. 86 

Next of kin to exclusion of moth^^*’ ^ b* 1116 
Services, recovery of.damages fc»r loss of in ac¬ 
tion for death, § 103, p. 1253^ 

Society, damages as recoverable ^ 

Slight evidence, rebuttal of presul^Bfici^ bf death 
arising from absence, § 7 

Smelter, cause of action for neglig®^^^ operation 
of, § 17 ^ 

Sobriety, deceased, admissibility evidence as to 
on question of damages, § 122 

Society, f 8 104 

Damages as recoverable for loss 

Loss of, instructions respecting reco^^^’y P* 

1232 

Wrongful death, recovery as lirP-^^^d to value or, 

§ 13, p. 1075 ^ 

Sojourners, right of action for deatD 
Special damages, pleading of, § 74, p- 
Special defenses, pleading of, § 76 
Special statutes, cause of action und^^? th 8 Ql 
Special verdict, actions for causing S 91 

Speculation, damages, instructions permitting jury to 
indulge in, § 90, p. 1229 . 

Stagecoach, cause of action for causM in op¬ 

eration of, special statutory 
States, 

Liability for death, § 38, p. 1131 

Party to action for causing deat^^» ® , 

Presumption of death arising absence from, 

§ 6, p. 1058 
Statutory provisions. 

Abatement and revival, § 15 ^*8 4.1 

Death of personal represen'^^^^^^’ ^ 

Death of wrongdoer, § 42 . . - » 

Absence, presumption of deatD arising from, § 

6, p. 1054 ^ ^ . 

Apportionment of recovery beneficiaries, 

§ 37, pp. 1120, 1122 
Beneficiaries, § 15 
Aliens, § 36 

Apportionment of recovery T>etween, § 37, pp. 
1120, 1122 
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Statutory provisions—Continued, 

Beneficiaries—^Continued, 

Dependency as essential to recovery, § 33, 

p. 1108 

Designation of, f 34, pp. 1111-1117 
Determination of, § 33, p. 1104 
Nonresidents, § 36 

Cause of action, §§ 14-20, pp. 1075-1086 
Abrogation, § 19 
Amendment, § 19 
Constitutionality of statutes, § 18 
Construction and operation of, § 20 
Lord Campbell's Act, § 15 
Particular classes of cases, § 17 
Repeal, § 19 

Retroactive operation, § 20 
Survival of, § 16, pp. 1078-1081 
Conditions precedent to action for causing death, 
observance of, § 29 

Contributory negligence, defense to action for 
causing death, § 46, p. 1141 
Damages, 

Amount recoverable in action based on death 
statute, § 100 

Elements and measure of, § 98 
Limitations as affecting amount of recovery, 
§ 112 

Federal statutes, validity of, § 18 
Fellow servant, defense of fellow-servant doc¬ 
trine as affected by, § 45 
Fine or forfeiture imposed, indictment for, § 75 
Orounds of action, § 21 
Hawaii, cause of action, § 14 
Heirs, designation as beneficiaries, § 34, p. 1117 
High seas, statutes applicable to actions for 
death on, § 28, p. 1099 
Judicial notice, § 70 
Jurisdiction, 

Actions under foreign statute, § 51, p. 1152 
Distribution of fund recovered, § 37, p. 1128 
Life expectancy of beneficiaries, admissibility of 
evidence as to, § 121 
Limitation of actions, ante 

Malicious acts, right of action for death resulting, 
§ 23, p. 1090 

Next of kin, designation of, § 34,^ p. 1116 
Notice, condition precedent to action, § 30 
Omissions causing death, right of action for, § 23, 
p. 1089 

Parties, actions for causing death, § 57, p. 1165 
Beneficiaries, § 59 

Executors or administrators, § 58, p. 1174 
Husband or wife, § 60 
Personal representative, § 58, p. 1169 
Widows, § 60 

Penalties, pleading in actions to recover, § 74, p., 
1196 

Philippine Islands, cause of action, § 14 
Pleading, 

Compliance with, § 73 
Right of action given by statute, § 70 
Wrongful acts resulting in death, § 68, p. 
1185 

Presumption of death arising from absence, § 6, 
p. 1054 

Diligent search as essential, § 6, p. 1060 
Lack of tidings as required to be shown, § 

6, p, 1061 

Rebuttal of, § 7 


Statutory provisions—Continued, 

Presumption of death arising from absence—Con¬ 
tinued, 

Showing as to having left state as essential, 
§ 6, p. 1059 

Presumptions, survivorship, § 11 
Simple negligence, right of action for death caus¬ 
ed by, § 23, p. 1090 
Survival of actions, post 
Survivorship, presumptions as to, § 11 
Violation of as giving right of action for death, 
§ 23, p. 1091 

Wanton acts, right of action for death resulting, 
§ 23, p. 1090 

Willful acts, right of action for death resulting, 
§ 23, p. 1090 

Wrongful death, cause of action, § 14 
Steamboats, death caused in operation of, cause of 
action for, § 17 

Stepchildren, beneficiaries, status as, § 34, p. 1114 
Street railroads, death caused in operation of, cause 
of action for, § 17 

Strict construction, statutory provisions giving cause 
of action for wrongful death, § 20 
Subsequent pleadings, actions for causing death, § 76 
Substantial damages, evidence, sufficiency, § 129, p. 
1297 

Substitution of parties, actions for causing death, § 65 
Suicide, 

Disordered mind as result of accident or injury 
resulting in, cause of action for, § 25 
Presumption as to, § 80, p. 1206 
Presumption of death arising from absence, ad¬ 
missibility of evidence as to, § 10, n. 31 
Supplemental pleadings, actions for causing death, 
§ 77 
Support, 

Contribution towards support of beneficiary as 
essential to recovery, § 33, p. 1109 
Damages as recoverable for loss of, § 102 
Loss of, pleading, § 74, p. 1104 
Obligation of as sufficient basis for recovery for 
wrongful death, § 26 

Presumptions as to deceased supporting wife and 
children, § 118 

Surety, abatement of action as to on death of defend¬ 
ant, § 42 

Surgical treatment, death resulting from improper 
treatment of injured person, cause of action for, 
§ 25 

Surplusage, pleading, negativing existence of other 
beneficiaries, § 71 

Survival of actions, §§ 39-42, pp. 1132-1137 

See, also, Abatement and revival, ante 
Act or omission resulting in death in order to 
support action as required to have been such 
as would have supported action by deceased 
for injury, § 24 

Beneficiaries, §§ 39, 40, pp. 1132-1135 
Death of, § 40, pp. 1132-1135 
Burial expenses, recovery of under survival stat¬ 
utes, § 108 

Contributory negligence, dellense of under sur- 
, vival statute, § 46, p. 1142 
Damages, § 16, p. 1079 
Death of beneficiaries, § 40, pp. 1132-1135 
Death of personal representative, J 41 
Death of wrongdoer, § 42 
Deferred death, § 22 
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Survival of actions—Continued, 

Federal law, death of beneficiary, § 40, p. 1135 
Immediate death, § 22 
Instantaneous death, § 22 
Law governing, § 28, p. 1099 
Pain and suffering substantially contemporaneous 
with death, § 22 

Personal injuries, cause of action for, § 16, p. 1078 
Personal representative, death of, § 41 
Personal representative of wrongdoer, § 42 
Pleading, facts showing cause of action as de¬ 
rived from deceased, § 72 
Question as one of right and not of procedure, 

§ 39 

Recovery under survival statute as bar to action 
under death statute, § 49 
Remedial damages, § 16, p. 1079 
Statutory provisions, § 15; § 16, pp. 1078-1081 
Concurrent actions for death and under sur¬ 
vival statute, § 48 
Death of beneficiary, § 40, p. 1134 
Repeal by implication of prior statute giving 
cause of action for death by wrongful 
act, § 19 

Surety or insurer defendant, § 42 
Tort-feasor, § 39 

Verdict, death of defendant after, § 42 
Wrongdoer, death of, § 42 
Surviving spouse, 

Damages recoverable, excessive damages, § 116, 
p. 1273 

Parties to actions for causing death, § 60 
Pendency of action by as barring action by mi¬ 
nor children, § 48 
Survivorship, 

Absence, presumption of death arising from, § 11 
Age, 

Evidence respecting in determining survivor¬ 
ship as between persons perishing in 
common calamity, f 12 
Presumption as ^affected by as between per¬ 
sons perishing in common calamity, § 11 
Circumstantial evidence, proof by, § 12 
Common calamity, 

Evidence as to persons perishing in, § 12 
Presumption as between persons perishing in, 
§ 11 

Defined, § 4 
Evidence, § 12 

Health, evidence respecting as between persons 
perishing in common calamity, § 12 
Physical strength, presumption as affected by as 
between persons perishing in common calam¬ 
ity, § 11 

Preponderance of evidence, proof by, § 12 
Presumptions as to, f H 

Rigor mortis, proof of by evidence respecting, § 
12 

Sex, presumption as affected by as respects per¬ 
sons perishing in common calamity, § 11 
Statutory provisions, presumptions as to, § 11 
Threats, evidence as to, admissibility on issue of 
self-defense, § 81 

Three-mile limit, jurisdiction of action for death 
occurring within, 50 

Thrift, deceased, admissibility of evidence as to on 
question of damages, § 122 
Tidings, presumption of death from absence as re¬ 
quiring showing as to lack of, ^ 6, p. 1060 


Time, 

Actions for causing death, law governing, § 28- 
p. 1100 

Amendment of pleading, § 77 
Beneficiary, determination of, § 34, p. 1112 
Notice of claim, condition precedent to action^ 
§ 30 

Notice of time of injury causing death, condition 
precedent to action, § 30 

Presumption of continuance of life, lapse of as 
affecting, § 5 

Presumption of death arising from absence, § 8 
Tombstone, cost of as element of funeral expense as 
respects recovery of damage for, § 108 
Tort, actions for wrongful death sounding in, § 27 
Tort-feasor, survival of action as to, § 39 
Total disability, distinguished, § 1 
Trade, earning capacity of deceased in, admissibility 
of evidence as to on question of damages, § 123 
Training, damages as recoverable for loss of prospec¬ 
tive training, § 105 

Transitory cause of action, wrongful death, § 27 
Treaties, 

Beneficiaries, foreign citizens or subjects as in¬ 
cluded, § 36 

Parties, actions for causing death, effect of, § 
57, p. 1165, n. 77. 

Trespass, 

Prevention of as defense to action for causing 
death, § 44 

Recovery of damages for wrongful deaths'by ac^ 
tion in, § 27, n. 17 

Trespassers, simple negligence^as insuSicient to im¬ 
pose liability for death of,-! 23, p. 1090 
Actions for causing deati, !§ 88-91, pp. 1217--" 
1236 

Conduct of, § 88 

Consent judgment, § 91, h. 92 

Costs, § 94 „ \ 

Findings, § 91 ^ 

Instructions, ante ' - ' r 

Joint verdict, § 91, n. 75 ^ 

Judgment, § 91 

Jury questions, ante 

Law questions, § 89, pp. 1217-1224 

New trial, § 92 

Rules regulating, § 88 

Special verdict or findings, § 91 

Verdict, § 91 

Waiver of errors or irregularities in conduct 
of, § 88 

Trial, 

Actions for damages, requested instructions, § 
90, p. 1225 

Trustee, personal representative, action as statutory 
trustee for benefit of beneficiary, § 58, p. 1170 
Unavoidable injury, evidence as to, admissibility, | 
81 

Unborn children, 

Beneficiaries, status as, § 34, p. 1114 
Cause of action for death of, § 24 
Expectant mother as having right of action for 
death of child horn dead as result of per¬ 
sonal injuries sustained, § 21 
Unexplained absence, 

Presumption of death arising from, § 6, p. 1057 
Rebuttal of, § 7 
Survivorship, § 11 
Time of death, § 8 
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Unmarried adult person, right of action as not lying 
for death of, § 21 

Variance, actions for causing death, pleading and 
proof, § 79, pp. 1202-1205 
Venue, actions for causing death, § 52 
Verdict, 

Actions for causing death, § 91 
Apportionment of damages awarded among sev¬ 
eral beneficiaries, § 37, p. 1125 
Death of wrongdoer after, abatement and re¬ 
vival, I 42 
Setting aside, 

Excessive damages, § 116, p. 1267 
Inadequate damages, § 117 
Vessels, "parties to actions for death caused by wrong¬ 
ful acts of those in charge of, § 64 
Violent death, natural death distinguished, § 2 
Visionary estimates, excessive damages founded on, 
§ 116, p. 1269 
Waiver, 

Bill of particulars, actions for causing death, § 
78 

Damages, constitutional provisions prohibiting 
statutory limitations, § 112 
Personal representative, party to action for caus¬ 
ing death, § 58, p. 1171, n. 20 
Pleading, 

Bill of particulars, § 78 
Failure to allege existence of beneficiaries, 
§ 71 

. - - Rules’ applicahle as to defects, § 67 

WaiyieEr - - 

.. '' Trial, actions for causing death, errors or irregu¬ 
larities; 

Wanton acts, —- 7. 

Contributory negligence as defense in case of, 
§ 46, p, 114^ 

Pleading of, § 68, p. 1186 

Right of action for death caused by, § 23, p. 1090 
“ Widow, . " 

"" Allowance to which entitled out of general es¬ 
tate as granted out of recovery under death 
statute, § 37, p. 1121, m 91 
Beneficiary, status as, § 34, p. 1112 
Executors and administrators, widow qualifying 
as executrix as entitled to maintain for 
death, § 58, p. 1172 

Mental sulfering, damages as recoverable for, § 
107, n. 92 

Notice as condition precedent to action given by, 
§ 30 

Pendency of action by as bar to subsequent suit 
by children for death, § 48 
Presumption as to substantial loss by reason of 
death, § 26 

Will, distribution of recovery between beneficiaries 
in accordance with provisions of, § 37, p. 1125 
Willful acts, 

Contributory negligence as defense in case of, § 
46, p. 1143 

Pleading of, § 68, p. 1186 

Right of action for death resulting from, § 23, 
p. 1090 

Words and phrases. Definitions, ante 


Workmen’s compensation, 

Exemplary damages, recovery under law relating 
to, § 97, n. 27 ' 

Notice, condition precedent to action for causing 
death, § 30 

Reduction of damages, sum received under law 
relating to as deductible from amount re¬ 
coverable, § 114 

Survival of widow’s action for husband’s death, 
§ 40, p. 1134, n. 94 

Wrongdoer, abatement of action on death of, § 42 
Wrongful acts. 

Aiders and abettors, liability for death resulting, 
§ 38, p. 1129 
Death by, defined, § 3 

Instantaneous death by, right of action for, § 22 
Pleading of, § 68, p. 1185 

Right of action for death caused by, statutory 
provisions, § 23, p. 1089 
Wrongful death, 

Burden of proof in action for, § 80, p. 1205 
Cause of action, statutory provisions, § 14 
Class legislation, statutory provisions giving or 
affecting action for, § IS 
Common law, cause of action under, § 13, p. 1072 
Constitutionality of statute giving or affecting 
right of action for damages, § 18 
Construction of statutes giving right of action 
for, § 20 

Corporations, indictment for fine or forfeiture for 
causing, § 75 

Costs in action for, § 94 

Excessive damages, § 116, pp. 1207-1282 

Form of action, § 27 

Funeral expenses, recovery of, § 13, p. 1075 
Hawaii, cause of action for, § 13, p. 1074 
Inadequate damages, § 117 ’ 

Ins.tructions in actions for, § 90, pp. 1224-1234 
Judgment in action for, § 91 
Lord Campbell’s Act, cause of action under, § 15 
Medical expenses, recovery for up to time of 
death, § 13, p. 1075 

Mental suffering, recovery for, § 13, p. 1075 
Panama Canal Zone, right of action for, § 13, 
p. 1074 

Parties to action for, §§ 57-65, pp. 3165-1181 
Presumptions, proximate cause of death, § 25 
Prospective value of services or society as not 
recoverable, § 13, p, 1075 
Proximate cause, necessity of act being, § 25 
Puerto Rico, cause of action for, | 13, p. 1074 
Retroactive operation of statutes giving right of 
action for, § 20 

Services, recovery as limited to value of, § 13, p. 
1075 

Society, recovery as limited to value of, § 13, p. 
1075 

Strict construction of statutes giving right of 
action for, § 20 

Survival of actions, statutory provisions giving 
right of action' for death as limiting opera¬ 
tion of survival statute, § 16, p. 1080 
Transitory cause of action for, § 27 
Verdict in action for, § 91 


End of Volume 


1440 





















CITE BY TITLE AND SECTION 


Thus 

25A C.J.S. Damages § 205 


This Cumulative Annual Pocket Part contains selective supplementary material 
derived from decisions closing with cases reported in: 

Supreme Court Reporter. 105 S.Ct. 3552 

United States Reports. 468 U.S. (part) 

Lawyers’ Edition, Second Series.88 L.Ed.2d (part) 

Federal Reporter, Second Series .771 F.2d 1503 

Federal Supplement.615 F.Supp. 95 

Federal Rules Decisions.106 F.R.D. 597 

Bankruptcy Reporter.52 B.R. 80 

Atlantic Reporter, Second Series. 497 A.2d 757 

California Reporter.218 Cal.Rptr. 292 

Illinois Decisions.90 Ill.Dec. 721 

Military Justice Reporter.20 M.J, 1001 

New York Supplement, Second Series.493 N.Y.S.2d 287 

North Eastern Reporter, Second Series. 482 N.E.2d 1004 

North Western Reporter, Second Series. 373 N.W.2d 692 

Pacific Reporter, Second Series.705 P.2d 865 

South Eastern Reporter, Second Series. 334 S.E.2d 299 

Southern Reporter, Second Series ... 475 So.2d 167 

South Western Reporter, Second Series. 695 S.W.2d 825 

United States Claims Court Reporter. 8 Cl.Ct. 638 

American Law Reports, Fourth Series.43 A.L.R.4th 


COPYRIGHT © 1966 through 1985 WEST PUBLISHING CO. 


COPYRIGHT © 1986 
By 

WEST PUBLISHING CO 






















25A CJS 1 


DAMAGES 

§ 144. Presumptions and Burden of 
Proof 

page 10 

75.50. Ga.—Reiss v Howard Johnson's Inc, 173 
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104, reh. den. 86 SCt 319, 382 US 934, 15 
L Ed 2d 347 

Okl.—St. John’s Hospital & School of Nursing, Inc. v 
Chapman, 434 P 2d 160. 

Tex.—Qualls v. Miller, Civ App, 414 S.W.2d 746, err 
dism —V J Keefe, Inc. v Huddleston, Civ App., 
459 S.W.2d 224. 

Va—Bruce v Madden, 160 SE.2d 137, 208 Va. 636. 

76, U.S.—Manville v. Borg-Warner Corp., C A.Kan , 
418 F.2d 434—Schexnayder v. Bunge Corp, C.A 
La., 508 F.2d 1069 

Stevens v Abbott, Proctor and Paine, D.C.Va, 
288 F.Supp. 836—Certified Laboratories of Tex, 
Inc. V Rubinson, D.CPa, 303 F.Supp. 1014. 

Anz.—Deck v. Hammer, 440 P.2d 1006, 7 Anz.App 
466 

Cal.—Fields v. Riley, 81 CalRptr. 671, I CA.3d 308 

Ill —Cannell v. State Farm Fire & Cas. Co , 323 N.E 2d 
418, 25 ni.App.3d 532—Dehmer v Marotano, 329 
N E.2d 482. 28 III App.3d 858. 

Mich.—Bays v. U.S. Camera Pub. Corp., 171 N.W.2d 
232, 18 Mich App 385. 

N.D,—Great Plains Supply Co v Mobil Oil Co, 172 
N.W.2d 241 

Pa —Gordon v. Trovato, 338 A 2d 653, 234 Pa.Super 
279. 

Brown v Coastwide Shopping Center, Inc., 59 
Lane. Rev. 499. 

Tex.—Longview Const. & Development, Inc. v. Loggins 
Const. Co., Civ App., 523 S.W2d 771. 

As to joint tort-feasors 

N.Y.—Musco v. Conte, 254 N Y S.2d 589, 22 A.D 2d 

121 . 
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77. U S.—Drake v. E. I. DuPont deNemours & Co., 
C.A.Tex., 432 F.2d 276. 

Neher v. U.S., D.C.Minn., 265 F.Supp. 210— 
Whitfield Const. Co, Inc. v. Commercial Develop¬ 
ment Corp., D.CVirgin Islands, 392 F.Supp. 982. 

Colo.—Kelley v. Sonny Boy Appaloosas, Limited, App., 
491 P.2d 67. 

Fla.—Travelcra Indem. Co. v. Skyway Marine, Inc., 
App., 251 So.2d 327. 

La—Craig v. Burch, App., 228 So.2d 723, writ ref. 231 
So.2d 393, 255 La. 475. 

Md.—Boyce v. Phtt, 335 A 2d 101, 274 Md 333 

Mont,—Brown v. First Federal Sav. & Loan Ass’n of 
Great Falls, 460 P.2d 97, 154 Mont. 79. 

Wash —Simonson v. “U” Dist. Office Bldg. Corp., 422 
P.2d 1, 70 Wash.2d 35. 

77,5. U.S.—Roebez Bros., Inc. v. Rhoades, C A.Pa,, 
527 F.2d 891, cert. den. 96 S.Ct. 2205, 425 U.S. 
993. 48 L.Ed.2d 818. 

U.S.—John W. Johnson, Inc. v. J. A. Jones Const. Co., 
D.C.Va., 369 F.Supp. 484. 

Ariz.—^Thunderbird Metallurgical Inc. v. Anzona Test¬ 
ing Laboratories, 423 P.2d 124, 5 Ariz.App. 48. 

Ark.—Kohlenbergcr, Inc. v. Tyson’s Foods, Inc., 510 • 
S.W.2d 555, 256 Ark. 584. 

Colo.—Advance Press Corp. v. Chester, App., 511 P.2d 
932. 

Ga.—Brown v. Five Points Parking Center. 175 S.£.2d 
901. 121 Ga.App. 819—Andrews v. Commercial 
Credit Corp., 199 SE.2d 383, 129 Ga.App. 294— 
Taylor v, Stapp, 215 S.E.2d 23, 134 Ga.App 468 


III—Crosby v City of Chicago, 298 N E 2d 719, 11 
III App 3d 625 

La.—Cloney v Travelers Ins Co, App , 253 So 2d 83, 
wnt den 253 So 2d 212, two cases, 259 La, 871, 
and 253 So 2d 212, 259 La 872 
La —Davis v Transamenca Ins. Co, App., 289 So 2d 
862. 

Minn.—Willmus v Ray Jordan & Sons, Inc, 178 
N.W 2d 884, 288 Minn. 68 

N.J —Grassi v Pennsylvania R. Co, 205 A 2d 895, 86 
N J.Super 48 

N M —Bank of N M. v Rice, 429 P 2d 368. 78 N.M 
170, app. after remand 440 P,2d 790, 79 N M 115 
N.Y —Village of Penn Yan Urban Renewal Agency v 
Penn Yan Realty Corp, 294 N.YS2d 66, 57 
Misc 2d 1033 

Tex —Hulsey v Drake, Civ App., 457 S W 2d 453, err 
ref no rev err —Farris v. Smith Erectors, Inc, 
Civ App. 516 S W.2d 281 

78. U.S—Parker v Wideman, C.A.Fla, 380 F.2d 
433—Vancouver Plywood Co. v Godley Const 
Co, CA N C, 393 F 2d 295—Neville Chemical 
Co v Union Carbide Corp., C.A Pa., 422 F.2d 
1205, cert, den 91 SCt 51, 400 U S. 826, 27 
L Ed 2d 55—Concrete Specialties v H C Smith 
Const. Co, CAWyo, 423 F2d 670-Niccum v 
Fanners Co-op Elevator Co of Giltner, Neb,, 
CA.Neb, 457 F2d 453 

Mid-Continent Tel Corp. v. Home Tel Co, 
DC.Miss, 319 F.Supp. 1176—Stockdale v. Agneo 
Chemical Co, Division of Continental Oil Co., 
D.C Iowa, 340 F Supp 244. 

Ala—Smith v Richardson, 171 So 2d 96, 277 Ala 389 
Anz —Patania v. Silverstone, 415 P 2d 139, 3 Anz App. 
424 

Ark.—Morrow v. First Nat Bank of Hot Springs, 550 
S W2d 429, 261 Ark 568, 

Cal.—Bnstol Convalescent Hospital v Stone, 66 Cal 
Rptr. 404, 258 CA.2d 848. 

Colo.—Bridgewater v. Wilson, App., 515 P2d 124 
Fla.—R. K. Cooper Builders, Inc v. Free-Lock Ceil¬ 
ings, Inc., App., 219 So 2d 87—Automated 
Management Systems of Fla, Inc v. Thomson & 
McKinnon, Inc., App., 261 So 2d 531—United 
Steel & Stnp Corp v Monex Corp., App., 310 
So 2d 339. 

Fla—Crutcher Resources Corp. v Rayner, App, 283 
So.2d 392. 

La—^Julian v. Ralph, App., 206 So 2d 121—Foggin v. 
General Guaranty Ins. Co., App., 207 So.2d 176, 
application den. 208 So 2d 320, 251 La. 1037. 
Mo.—Homeyer v Wyandotte Chemical Corp., 421 
SW.2d 306 

Neb.—Midlands Transp Co. v. Apple Lines, Inc,, 197 
N.W 2d 646, 188 Neb. 435. 

Nev.—Dinwiddie Const. Co. v Campbell, 406 P.2d 294, 
81 Nev. 469. 

N.M.—Bank of N.M. v Rice, 429 P2d 368, 78 N.M. 

170, app. after remand 440 P.2d 790, 79 N.M 115 
Pa.—Jennings v. Forwood, 13 Chest. 153. 

R.L—Ferns v Mann, 210 A.2d 121, 99 RI 630. 
Tenn —Cook & Nichols, Inc. v. Peat, Marwick, Mitch¬ 
ell & Co.. App., 480 S.W.2d 542. 

Wash —CJ.S. cited in Smith v. Pacific Pools, Inc., 530 
P.2d 658, 661, 12 Wash.App. 578 
W.Va—Julian v DeVincent, 184 S.E.2d 535, 155 
W.Va. 320. 

Burden of establishing vehicle as total loss 
N.Y.—Cccere v. Harquail, 481 N,Y.S.2d 533, 104 
A.D.2d 6, 

Burden lessened where fact of damage is estab¬ 
lished 

Hawaii—Loui v. Oakley, 438 P.2d 393, 50 Haw. 260, 
272—Coney v. Lihue Plantation Co., Ltd., 39 Haw. 
129, 139 
Market value 

Colo.—Kelley v. Sonny Boy Appaloosas, Limited, App, 
491 P2d 67. 

Loss of consortium 

U.S —Manning v. Mobile Aenal Towers, Inc , D.C. 
Tenn., 359 F.Supp. 211, affd. m part, revd, in part, 
on oth. grds, CA., 488 F.2d 127. 


DAMAGES §144 

Page 14 

Mich—Washington v. Jones. 192 NW.2d 234, 386 
Mich 466 
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79. U S —Stevens v Abbott, Proctor and Paine, D C 
Va, 288 F.Supp. 836—Association of Maryland 
Pilots V Baltimore & OR Co, D.C.Md, 304 
FSupp 548. 

Ala—Smith v. Richardson, 171 So.2d 96, 277 Ala. 
389—Crommelin v. Montgomery Independent 
Telecasters, Inc., 194 So.2d 548, 280 Ala. 391. 
Anz —C.J.S. cited in Fairway Builders, Inc v, Malouf, 
etc, App., 603 P.2d 513, 518, 124 Ariz. 242 
Sorensen v. Robert N. Ewing, General Contrac¬ 
tor, 448 P 2d 110, 8 Anz,App. 540 
Cal—Drouet v Moulton, 54 Cal. Rptr 278, 245 CA 2d 
667. 

Colo—John V. United Advertising, Inc, 439 P.2d 53, 
165 Colo 193. 

Realty Loans, Inc v McCoy, App., 523 P2d 
476 

Ga—Allstate Ins. Co v. Austin, 170 S.E.2d 840, 120 
GaApp. 430, dism. 172 S.E.2d 602, 226 Ga 93 
La.—Savona v Cutrone, App, 206 So.2d 138, wnt ref. 
207 So 2d 539, 251 La 935—Luna Bros & Co. v. 
Capitol Steel, Inc., App., 225 So.2d 630, writ ref 
228 So.2d 481, 254 La. 920, and 228 So 2d 482, 254 
La 922—Saulter v Cousin, App, 294 So.2d 251. 
Mich—OXoughlin v. Detroit & M. Ry. Co, 177 
N W.2d 430, 22 Mich App. 146 
N.M.—Bank of N.M. v. Rice, 429 P.2d 368, 78 N.M. 

170, App. after remand 440 P.2d 790, 79 N.M. 115. 
N.Y —Dillon v. Magner, 287 N.YS.2d 519, 29 A.D 2d 
759. 

Garcia v. Freeland Realty, Inc., 314 NYS.2d 
215, 63 Misc.2d 937. 

N.C—Goforth v. Jim Walter, Inc., 201 S.E2d 51, 20 
N.C.App. 79 

Ohio—Columbus Finance, Inc. v. Howard, 327 N.E.2d 
654, 42 Ohio St 2d 178, 83 A.L.R3d 587. 

Levy V. Coon, 229 N.E 2d 747, 11 Ohio App.2d 
200 . 

Pa —Donahue v. R. C. Mahon Co., Super, 280 A.2d 
563, 219 Pa.Super. 210—Gordon v. Trovato, 338 
A 2d 653, 234 Pa.Super 279. 

Injuries to property 

(1) Cal.-Smith v. Hill, 47 CalRptr 49, 237 C.A.2d 
374 

Injuries to crop 

Wyo.—Reeder Flying Service v. Crompton, 470 P.2d 
281. 

Injuries to realty 

(1) Mo.—Rothenhoefer v. City of St Louis, 410 
S W.2d 73 

(2) Mo.—Misch v. C.B. Contracting Co., App., 394 
SW2d 98. 

Tex.—Macha v. Crouch, Civ.App, 500 S.W.2d 902. 
Substantial performance 
(5) Other matters. 

U.S.—Nathan Const. Co. v. Fenestra, Inc., CA.Neb., 
409 F.2d 134. 

La—Breaux v. Co-Operative Cold Storage Builders, 
Inc,, App., 187 So 2d 1, application den., Sup., 190 
So.2d 232, 249 La. 711 
Proof held not required 
(4) Other proof. 

Ark.—Busby v. Willform, 406 S.W.2d 131, 241 Ark. 19. 
N.Y —John Milnes Co. v. Staten Island Bd. of Jewish 
Ed., Inc., 273 N Y.S.2d 931, 26 A.D,2d 831. 
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80. U.S.—Shupe V New York Cent. System, C.A.Ill., 
339 F.2d 998, cert. den. 85 S.Ct. 1769, 381 U.S. 
937, 14 L.E<1.2d 701—U.S. v. Mt Vernon Mill 
Co., Division of J. R. Short Mill, Co., C.A.Ind., 
345 F.2d 404—Klinger v. Baltimore & O.R. Co., 
C.A.N.Y,, 432 F,2d 506. 

Sambula v. Central Gulf S.S Co., D.C.Tex., 268 
F.Supp 1, affd., C.A., 405 F,2d 291—Dunn v. Ove 
Skou Rederi A/S. D.CPa, 45 F.R.D. 18—Stock- 
dale V. Agrico Chemical Co., Division of Contmen- 
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tal Oil Co, DC.Iowa, 340 FSupp 244—Eazor 
Exp., Inc. V. International Broth of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer¬ 
ica, DC.Pa., 376 FSupp. 841, mod. on oth grds, 
C.A., 520 F.2d 951, cert den 96 S.Ct. 1149, 424 
U.S. 935, 47 L.Ed.2d 342, reh den. 96 S Ct 1502, 
425 U.S. 908, 47 L.Ed.2d 758. 

Ala.—Hartford Acc & Indem. Co. v. Cosby, 173 So 2d 
585, 277 Ala. 596. 

Cal.—Greening v General Air-Conditioning Corp, 43 
CaI.Rptr. 662, 233 CA 2d 545—Capell Associates, 
Inc. V Central Val. Sec Co., 67 CaI.Rptr. 463, 260 
C. A 2d 773, 

Colo.—Shurtenda Steaks, Inc. v. Walkling Corp of 
Colo., App., 472 P.2d 156. 

Fla.—Washewich v. LeFave, App, 248 So 2d 670. 

Ill—Manion v. Brant Oil Co, 229 NE2d 171, 85 
Ill,App.2d 129—Lazzaro v. Garrett, 242 N,E2d 
59, IC^ Ill App.2d 452—Henson v First Nat, Bank 
of Elgin, 329 N.E.2d 851, 29 Ill App 3d 156. 

La.—Waggoner v Marquette Cas Co , App, 181 So 2d 
475—Rathe v. Maher, App., 184 So.2d 256, writ 
ref. 186 So.2d 159, 249 La. 201, app. after remand 
233 So.2d 248—Apffel v Greyhound Corp., App, 
216 So.2d 123, writ ref. 218 So 2d 901, 253 La 
626—Sattler v. Allstate Ins. Co., App, 225 So 2d 
54—Jordan v. Travelers Ins. Co., App, 231 So 2d 
678, writ den. 235 So.2d 96, 256 La. 68, am on 
oth. grds 245 So.2d 151, 257 La 995—Kay v. 
Home Indem. Co., App, 313 So 2d 303. 

Mich.—Daley v, LaCroix, 179 N.W.2d 390, 384 Mich. 

4. 

Haltom V. Burleson, 148 N.W.2d 252, 6 Mich 
App, 89—Home Ins. Co. v. Commercial & Indus¬ 
trial Sec. Services, Inc., 225 N.W.2d 716, 57 Mich 
App. 143. 

Mo.—Homeyer v. Wyandotte Chemical Corp, 421 

5. W.2d 306. 

Bertram v. Wunning, App, 385 S.W.2d 803— 
DeMoulin v. Kissir, App, 446 S W.2d 162. 

Mont.—Brown v. First Federal Sav & Loan Ass’n of 
Great Falls, 460 P 2d 97, 154 Mont. 79 

Nev.—Gutierrez v. Sutton Vending Service, Inc., 397 
P.2d 3, 80 Nev 562. 

N.M.—Bank of N.M. v Rice, 429 P 2d 368, 78 N.M. 
170, app. after remand 440 P.2d 790, 79 N.M. 115. 

N.C.—Pike V. Wachovia Bank & Trust Co,, 161 S.E.2d 
453, 274 N.C. 1—Brown v. Neal, 197 S.E.2d 505, 
283 N.C. 604. 

Pa.—Reist v. Manwiller, 332 A.2d 518, 231 Pa.Super. 
444. 

Utah—Skollingsberg v. Brookover, 484 P.2d 1177, 26 
Utah2d 45—First Sec. Bank of Utah, N.A. v. 
Wnght, 521 P.2d 563. 

Wash,—Vanderhoff v Fitzgerald, 431 P.2d 969, 72 
Wash.2d 103. 

Wis.—^Wells v. National Indem. Co., 162 N.W 2d 562, 

41 Wis.2d 1. 

Aggravation of condition 

(4) Other statements. 

U.S.—McDonald v. United Airlines, Inc., C.A,Colo, 
365 F.2d 593. 

Colo.—Brittis V. Frecmon, 527 P.2d 1175, 34 Colo.App. 
348. 

La.—Smith v. New York Fire and Marine Underwrit¬ 
ers, App., 182 So.2d 741, application den. 185 
So.2d 221, 249 U. 114, 115. 

N.M.—Martin v. Drawin, 420 P.2d 782, 77 N.M. 200— 
Morris V. Rogers, 456 P.2d 863, 80 N.M. 389. 

Later accident 

(4) Other accidents. 

La.—Corrales v. Travelers Ins. Co., App., 197 So.2d 
900—McGuire v. Oliver, App., 227 So.2d 149— 
Stevens v. Gulf Am. Fire & Cas. Co., App., 317 
So.2d 199, writ den.. Sup., 321 So.2d 363. 

Ohio—Williams v. Gragston, 455 N.E.2d 1075, 7 Ohio 
App.3d 369, 7 O.B.R. 469. 

Wash.—Smith v. Rodene, 418 P.2d 741, 69 Wash.2d 
482, am. on oth. grds. 423 P.2d 934—Scott v. 
Rainbow Ambulance Service, Inc., 452 P.2d 220, 

75 Wash.2d 494. 


Proof non-use of seat belt proximate cause 
Conn —Wassell v Hamblin, 493 A 2d 870, 196 Conn 
463 

Economic waste 

Ariz —Maricopa County v. Walsh & Oberg Architects, 
Inc , 494 P 2d 44, 16 Anz App. 439 
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80.5. Negativing ail possible causes 

(3) Other statements 

U S —^Twin City Plaza, Inc. v Central Sur & Ins 
Corp. C ANeb, 409 F2d 1195. 

Ill —Vilardo v. Public Taxi Service, Inc., 254 N E 2d 
653, 118 IllApp.2d 62 
Ky —Ewing v Moody, 421 S.W 2d 577 
La.—Dirksmeyer v Hanlon, App, 193 So.2d 398. 
Md.—Little V. Woodall, 224 A 2d 852, 244 Md. 620 
Neb—Howell v Robinson Iron & Metal Co, 113 
N W 2d 584, 173 Neb 445—Petracek v. Haas O.K. 
Rubber Welders, Inc., 126 N.W 2d 466, 176 Neb 
438 

81. La —Tri-City Finance Plan, Inc v Barbier, App, 
207 So.2d 269 

81.5. U.S.—Locklin v. Day-Glo Color Corp., C.A Ill,, 
429 F2d 873, cert, den 91 SCt 582. 584, 400 
U.S 1020, 27 L Ed 2d 632 

Cal—Fields v Riley, 81 Cal Rptr 671, 1 CA.3d 308 
Mo—Lineberry v. Robmett, App, 446 S W 2d 481 
Tex —Minor v Gross, Civ App., 478 S W.2d 597, err. 
ref no rev err 

81,10. U.S—Graham v. Seaboard Air Line R Co., 
D CSC, 250 FSupp. 566 
Ark.—Blissett v. Fnsby, 458 S W.2d 735 
Ill—Turner v. City of Chicago, 238 N.E2d 100, 95 
III App 2d 38. 

La—Miller v Allstate Ins. Co., App, 221 So 2d 908, 
Tex—Nielson v. Okies, Civ App, 503 SW.2d 614. 
Vt —Kerr v. Rollins, 266 A 2d 804, 128 Vt. 507. 

Effect of failure to refute evidence 
(2) Other matters 

La—Acme Steel Co. v. A J Warehouse, Inc., App., 212 
So.2d 271. 

Prior accident 

(2) Other statements. 

Ill—Greim v. Sharpe Motor Lines, 242 N.E.2d 282, 101 
Ill.App.2d 142. 
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82. U.S.—Wright v Maryland Boat Line, Inc, C A. 
Mass., 351 F.2d 922—Sweet Milk Co. v. Stanfield, 
C.A.Ariz., 353 F.2d 811—Dixon v Pennsylvania 
R. Co., C A Pa, 378 F.2d 392 
Maloney v. U.S., D.CHawaii, 246 F.Supp 694 
Cal —Diemer v. Eric F. Anderson, Inc., 51 Cal Rptr, 
657, 242 CA.2d 503. 

Del.—Laskowsk) v. Wallis, 205 A.2d 825, 8 Storey 98. 
Ill—Jumey v. Lubeznik, 218 N.E.2d 799, 72 IlI,App.2d 
117. 

La—Waggoner v. Marquette Cas. Co., App., 181 So.2d 
475—Slocum v. American Cas. Ins Co., App., 189 
So.2d 299. 

Tex.—Brown v Poff, Civ.App., 387 S.W 2d 101, err. 
ref no rev. err., Sup., 392 S.W.2d 113—P. T. 
Whitlock Gas & Oil, Inc. v. Brooks, Civ.App., 396 
S.W.2d 922—Smith v. Safeway Stores, Inc., Civ. 
App, 433 S W.2d 217, ref no rev err.—Bailey v. 
Whaples, Civ.App., 435 S.W.2d 626, err. ref no 
rev. err. 

Proof of permanency not necessary to establish 
future disability 

Wash.—Leak v. U.S. Rubber Co., 511 P.2d 88, 9 Wash. 
App. 98, 89 AL.R.3d 78. 

83.5. Ga.—Bendle v. Ortho Mattress, Inc., 211 S.E 2d 
618, 133 Ga.App. 575 

Md.—Masano v. AIbntton, 226 A.2d 299, 245 Md. 423. 
Mich—Benfield v. H. K. Porter Co., 137 N.W.2d 273, 

1 Mich.App, 543. 

84. U.S.—Moorhead Const. Co., Inc. v. City of Grand 
Forks, CA.N.D., 508 F.2d 1008. 
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Shamburger v. Moody, DC.Ark, 322 FSupp. 
196, affd. and adopted, CA, 437 F.2d 1358. 

Ariz—Reliable Elec. Co v Clinton Campbell Contrac¬ 
tor, Inc., 459 P.2d 98, 10 Ariz.App 371 
La.—Elite Homes, Inc v Herrmann, App, 242 So.2d 
614, application not considered 242 So 2d 884, 257 
La 543, wnt den. 244 So 2d 857, 257 La. 984, 
Neb—Kroeger v. Franchise Equities Inc, 212 N.W.2d 
348, 190 Neb 731 

85.5. Cal—Mendoyoma, Inc. v Mendocino County, 
87 Cal Rptr 740, 8 C.A 3d 873. 

85.10. Delay attributable to breach of contract 
Mo—Herbert & Brooner Const. Co. v Golden, App. 
499 SW 2d 541 
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85.20. Anz—Reliable Elec. Co v. Clinton Campbell 
Contractor, Inc, 459 P 2d 98, 10 Airz.App. 371 . 
Fla.—Butler v Mirabelli, App, 179 So.2d 868. 

Tex—Ezon v Faulkner Const Co., Civ.App., 422 
S.W.2d 568 

85.25. U S —Olm’s Tire Service, Inc. v. U S. Rubber 
Co., CA.Fla, 382 F.2d 852. 

Alaska—Dowling Supply & Equipment, Inc. v. City of 
Anchorage, 490 P 2d 907. 

La—Cowley v Lott, App,, 291 So.2d 446. 

N Y —Harbor Hill Lithographing Corp. v. Dittler 
Bros., Inc, 348 N.Y.S.2d 920, 76 Misc.2d 145. 
Or—Mock V. Terry, 446 P2d 514, 251 Or. 511. 

Loss of profits from breach of contract 
US.—Autrey v. Williams & Dunlap, D.C.La, 210 
F.Supp 491, affd in part and revd. in part on oth. 
grds, C A , 343 F.2d 730, reh. den 346 F.2d 1007. 
Fla —Ballard v Krause, App., 248 So.2d 233. 

Md —Stuart Kitchens, Inc v, Stevens, 234 A 2d 749, 
248 Md. 71. 

85.30. U S —Household Goods Garners’ Bureau v. 
Terrell, C.A.Tex, 417 F.2d 47, reh. 452 F.2d 152, 
app. after remand 494 F.2d 16, reh den. 496 F2d 
878, cert dism. 95 S.Ct 246, 419 U.S. 987, 42 
L Ed.2d 260 

Tex.—Ezon v Faulkner Const. Co, Civ.App., 422 
S.W 2d 568. 

85.35. Wash.—Thompson v Hanson, 491 P2d 1065, 
6 Wash.App, 1 
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87. US.—Kelly v. Fulkerson, D.CPa., 275 F.Supp. 

134, affd., CA., 394 F 2d 463. 

Ark.—Swenson v. Hampton, 424 S W 2d 165, 244 Ark. 
104. 

La.—Molton v Avrard, App., 293 So.2d 557—Wilson 
v. Jones, App., 294 So.2d 231. 

Minn.—Backman v Fitch, 137 N,W.2d 574, 272 Minn. 
143. 

Future earnings lost 

U.S.—Shupe V. New York Cent. System, C.A.Ill, 339 
F.2d 998, cert. den. 85 S.Ct. 1769, 381 US. 937, 14 
' L.Ed.2d 701. 

87.5, La.—Radecker v. Phillips, App., 223 So.2d 468. 

The burden of establishing that ben¬ 
efits have been received and such ben¬ 
efits are direct benefits and therefore 
admissible on the issue of damages is 
on defendant.*^ 

87.10. Tort-feasor 

Ohio—Pryor v. Webber, 263 N.E.2d 235, 23 Ohio St,2d 
104 

90. Alaska—City of Fairbanks v. Nesbett, 432 P.2d 
607. 

Iowa-—Stanley v. State, 197 N.W.2d 599. 

Pa.—Massman v. City of Philadelphia, 241 A.2d 921, 
430 Pa. 99. 

Tex.—Lewis v. Perez, Civ.App, 451 S.W.2d 593, err. 
ref no rev. err. 

Wis.—Ballard v. Lumbermens Mut. Cas, Co., 148 
N.W.2d 65, 33 Wis.2d 601—Wells v. National 
Indem. Co., 162 N.W.2d 562, 41 Wis.2d 1 
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Economic tiorizons shortened 

Pa—Rtddle v. Anderson, 481 A 2d 382, 85 Pa.Cmwlth. 
271. 
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90.5. U S.—Sinanni v. General Motors Corp., D C. 
Pa., 325 FSupp 509. 

Anz.—Mandelbaum v. Knutson, 462 P 2d 841, 11 Anz. 
App. 148. 

90.10. U.S—U.S. V Velez Tirado, C A Puerto Rico, 
358 F.2d 939—Traylor v U.S., C A.Ky., 396 F 2d 
837, app. after remand 418 F.2d 262 

Iowa—Anthes v. Anthes, 139 N.W,2d 201, 258 Iowa 
260 

Minn.—Berg v. Gunderson, 147 N W.2d 695, 275 Minn. 
420. 

Okl.—Lawton Transit Mix Inc. v. Larson, 455 P.2d 
696. 

Or.—Conachan v. Williams, 511 P.2d 392, 266 Or 45 

Wis.—Felde v, Kohnke, 184 N.W.2d 433, 50 Wis.2d 
168. 

Permanent injury and total disability 

Ky.—Coleman v. Simpson, 471 S W.2d 702. 

Wis.—Ballard v. Lumbermens Mut Cas. Co, 148 
N.W.2d 65, 33 Wis.2d 601—Wells v National 
Indem. Co., 162 N.W.2d 562, 41 Wis.2d 1. 

91, U.S.—Harnngton v Texaco, Inc , C A Tex., 339 
F.2d 814, cert. den. 85 S.Ct. 1538, 381 U.S. 915, 
14L.Ed2d 435. . 

La—Maloney v. Oak Builders, Inc., App, 224 So.2d 
161, revd. in part on oth grds. 235 So 2d 386, 256 
La. 85. 

Or.—Harding & Hutson Const. Co. v Cheney, 401 P 2d 
31, 240 Or. 335. 

Tex.—Craver-Hicks Bldg. Maintenance, Inc. v, Van- 
landingham, Civ.App., 444 S W.2d 663. 

Wis.—^Moritz V. Allied Am. Mut. Fire Ins. Co., 133 
N.W.2d 235, 27 Wis.2d 13. 

Wyo.—Colorado Kenworth, Inc. v. Archie Meek 
Transp. Co., 495 P.2d 1183. 
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91.5. Household help 

Pa.—Link v. Highway Exp. Lines, Inc., 282 A.2d 727, 
444 Pa. 447. 

92. Ala.—Foodtown Stores, Inc v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

Union Springs Tel, Co. v. Green, Civ., 255 So.2d 
896, 47 Ala.App. 427. 

La.—Momsc v. National Union Ins. Companies, App., 
209 So 2d 116—Illinois Cent. R Co. v. Cullen, 
App., 235 So.2d 154, writ den. 239 So.2d 172, 256 
La. 789. 

Mo.—Brautigam v. Hoffman, App., 444 S.W.2d 528. 

Tex.—Craver-Hicks Bldg. Maintenance, Inc. v. Van- 
landmgham, Civ.App. 444 S.W.2d 663. 

Customary charge 

Wis.—Moritz V. Allied Am. Mut. Fire Ins. Co., 133 
N.W.2d 235, 27 Wis.Zd 13. 

94. Colo.—Holland v. Green Mountain Swim Club, 
Inc, App., 470 P.2d 61, 

Ga.—Ayers Enterprises, Ltd. v. Adams, 205 S.E.2d 16, 
131 Ga.App. 12. 

Ind.—General Outdoor Advertising Co. v. La Salle 
Realty Corp., 218 N.E.2d 141, 141 Ind App 247. 

94.10, La.—Breckenridge v. Parker, App., 310 So.2d 
124, writ ref.. Sup., 313 So.2d 828. 

Pa.—Ratay v. Yu Chen Liu, 260 A.2d 484, 215 Pa.Su- 
pcr. 547. 

Wis—Green v. Rosenow, 217 N.W.2d 388. 63 Wis.2d 
463. 

94,15, La,—Poche v. Frazier, App., 232 So,2d 851, 
application den. 236 So.2d 36, 256 La. 266. 

Vt.—LaFaso v. LaFaso, 223 A.2d 814, 126 Vt. 90. 

94J5. Del—Waner v. Wisniewski, 213 A.2d 857, 9 
Storey 79. 

Fla.—Morris Kirschman & Co,, Inc. v. Garrett, App., 
308 So.2d 575, quashed in part on oth. grds., 
approved in part, Sup., 336 So.2d 566. 


Ga—Barnes v Cornett, 213 S.E2d 703, 134 Ga.App. 
120 

La—Poche v Frazier, App, 232 So.2d 851, application 
den 236 So.2d 36, 256 La 266. 

N.C —Ward v Wentz, 201 S.E 2d 194, 20 N C.App. 
229. 

Ohio—Cusumano v Pepsi-Cola Bottling Co., 223 
N E.2d 477, 9 Ohio App.2d 105. 

Pa—Ratay v Yu Chen Liu, 260 A 2d 484, 215 Pa.Su- 
per 547 

Tex.—Chapin v Hunt, Civ App., 521 S W 2d 123, err. 
dism 

Future medical expense 

La—Serigny v. Thibodaux, App , 199 So.2d 546. 

Minn.—Lamont v Independent School Dist No. 395 of 
Waterville, 154N.W.2d 188, 278 Minn. 291. 

Tex —Gulf, C. & S.F.R Co v. Parmer, Civ.App., 389 
S W.2d 558, err. ref no rev err.—Newspapers, Inc. 
v. Love, Civ.App., 397 S W.2d 469, err. ref no rev. 
err.. Sup., 405 S.W.2d 300—Powell v Underbrink. 
Civ.App., 499 S W.2d 206. 

Ohio—Cusumano v Pepsi-Cola Bottling Co., 223 
N.E.2d 477, 9 Ohio App.2d 105. 

Wash.—Leak v. U.S. Rubber Co., 511 P.2d 88, 9 Wash. 
App. 98, 89 A.L.R.3d 78. 

95. Conn.—^Frye v. Krasicky, Cir.A D , 247 A.2d 439, 
5 ConnCir 164. 

96. Iowa—C.J.S. cited in Roeder v. Nolan, 321 
N.W 2d 1, 5. 

97. Ga.—Standard Oil Co. v Mount Bethel United 
Methodist Church, 196 S.E.2d 869, 230 Ga 341. 

Va.—Giant of Va., Inc. v. Pigg, 152 S.E 2d 271, 207 Va. 
679. 

98. US.—^Worden v Tn-State Ins. Co., C.A.Kan., 
347 R2d 336. 

Conn.—CoUens v New Canaan Water Co., 234 A 2d 
825, 155 Conn. 477 

N.D.—Rath V. Armour & Co., 136 N.W 2d 142. 

S.D—Hannahs v Noah, 158 N.W.2d 678, 83 S.D 296. 

99. S.D.—Hannahs v. Noah, 158 N.W.2d 678, 83 S.D. 
296. 
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1.50. Fla.—Rubin v. Shapiro, App., 198 So.2d 854. 

Md.—Millison v. Ades of Lexington, Inc., 277 A.2d 
579, 262 Md 319. 

Breach of contract; partial performance 

(2) Other statements. 

Mich.—Benfield v. H. K. Porter Co, 137 N.W.2d 273, 
1 Mich.App. 543. 

N.Y.—Cornell v. T.V. Development Corp., 268 N.Y. 
S.2d 29, 17 N.Y.2d 69, 215 N,E.2d 349, on remand 
270 N Y.S.2d 45, 50 Misc.2d 422. 

Failure to mitigate damages 

U.S.—Dixie Plywood Co v. Steamship Federal I.akes, 
404 F.Supp. 461, affd 525 F.2d 691, cert. den. 96 
S.Ct. 2174, 425 U.S. 974, 48 L.Ed.2d 798. 

1.55, Hypothetical value of property before 
repairs 

Cal.—Geddes & Smith, Inc. v. St. Paul Mercury Indem. 
Co., 47 CalRptr. 564, 407 P.2d 868, 63 C.2d 602. 

2. U,S.—Rolfe V. County Bd. of Ed. of Lincoln Coun¬ 
ty, Tenn., CA.Tenn, 391 F.2d 77—Associated 
Stations, Inc. v. Cedars Realty & Development 
Corp., C.A.Va., 454 F.2d 184 
C.J.S. cited in Magelssen v. Local Union No. 
518, Operative Plasterers and Cement Masons* In¬ 
tern. Assn., DC.Mo., 240 F.Supp. 259, 263—Wat- 
sontcwn Brick Co, v. Hercules Powder Co., D.C. 
Pa., 265 F.Supp. 268, affd., C.A, 387 F.2d 99— 
Roadway Exp., Inc v. Highway Truck Drivers, 
and Helpers, Local No, 107, D.C Pa., 299 F.Supp. 
1058—Continental Realty Corp. v. Andrew J, Cre- 
volin Co., D.CW.Va., 380 F.Supp. 246—CJ.S. 
cited in Chastang v. Flynn & Emrich Co., D.C. 
Md., 381 F.Supp. 1348, 1350, affd., CA., 541 F.2d 
1040. 

Ark.—Kohlenberger, Inc. v. Tyson's Foods, Inc., 510 
S.W.2d 555, 256 Ark. 584. 

Cal—Barber v. LeRoy, 115 CalRptr. 272, 40 CA.3d 
336, 
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Colo—Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61 

Ill —Valentine v. Peiffer, 203 M.E.2d 179, 53 Ill App.2d 
477. 

Ind.—Hirsch v Merchants Nat. Bank & Trust Co. of 
Indiana, 336 N.E.2d 833, 166 Ind.App. 497. 

Iowa—Nizzi V. Laverty Sprayers, Inc., 143 N W 2d 312, 
259 Iowa 112. 

Kan.—Rockey v Bacon, 470 P.2d 804, 205 Kan. 578— 
Kelty V. Best Cabs, Inc., 481 P.2d 980, 206 Kan. 
654. 

La.—U-Fimsh Homes, Inc. v. Michel, App., 183 So.2d 
101, writ ref 183 So.2d 650, 248 La. 1025—Des- 
selle v Wilson, App., 200 So.2d 693. 

Md—Kruvant v, Dickerman, 305 A,2d 227, 18 Md. 
App. 1. 

Mich.—Benfield v H. K. Porter Co. 137 N.W.2d 273, 

1 Mich.App. 543. 

Mo.—C.J.S. cited in Whitman v. Livingston, Mo., 541 
S.W 2d 61, 63 

Vondras v. Titanium Research & Development 
Co, App., 511 S.W.2d 883. 

Neb.—Lake v Southwick, 198 N.W 2d 319, 188 Neb. 
533—Henderson v Joplin, 217 N.W.2d 920, 191 
Neb. 827, 66 A.L.R.3d 1130. 

Nev.—Dinwiddle Const. Co v. Campbell, 406 P.2d 294, 
81 Nev. 469. 

Pa.—Marvin Vending Corp. v. Bieber, 86 Montg. 100. 

Tenn.—Edenfield v. Woodlawn Manor, Inc., 462 
S W.2d 237, 62 Tenn.App. 280. 

Tex —^Hardison v. Beard, Civ.App,, 430 S.W 2d 53, err. 
ref. no rev. err.—LTV Aerospace Corp. v. Bate¬ 
man, Civ.App., 492 S.W.2d 703, err. ref no rev, 
err.—Houston Chronicle Pub. Co. v, McNair 
Trucklease, Inc., Civ.App., 519 S.W.2d 924, err 
ref. no rev. err. 

Vt.—Sheldon v Northeast Developers, Inc, 238 A.2d 
775, 127 Vt. 15. 

Wash.—Golob v, George S. May Intern Co., 468 P.2d 
707, 2 Wash.App. 499. 

Apportionability of harm between persons 
whose conduct combined to iiyure plaintiff 

Minn.—Mathews v. Mills, 178 N.W.2d 841, 288 Minn. 
16. 
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2.5. U.S—Glazer v. Glazer, D.C.La., 278 F.Supp. 
476. 

Ariz.—Blecick v. School Dist. No 18 of Cochise Coun¬ 
ty, 406 P.2d 750, 2 Ariz App. 115—Economy v. 
Frohme, 474 P.2d 836, 13 Ariz.App.‘ 117. 

N.J.—Barry v. Coca Cola Co., 239 A.2d 273, 99 N.J.Su- 
per. 270. 

N.Y.—Mayes Co. v. State, 255 N.Y.S.2d 593, 44 
Misc.2d 1043, mod. on oth grds. 265 N.Y.S.2d 
760, 24 A.D.2d 1066, revd. on oth. grds. 223 
N.E.2d 881, 18 N.Y.2d 549, 277 N.Y.S.2d 393. 

Damages previously covered In prior settlement, 
payment, or judgment 

U.S.—Cates v. U.S., C.ARa., 451 F.2d 411. 

Financial ability to pay 

La.—Moore v. Johnson, App., 262 So.2d 105. 

2.15. U.S.—Watsontown Brick Co. v. Hercules Pow¬ 
der Co., D.CPa., 265 F.Supp. 268, affd., C.A„ 387 
F.2d 99. 

2.35. Md.—^Kruvant v. Dickerman, 305 A.2d 227, 18 
Md.App. 1. 

2.40. U.S.—McBrayer v. Teckla, Inc., C.A.Tex., 496 
F.2d 122, reh. den. 502 F.2d 1167. 

Dampskibsaktieselskabet Den Norske Afrika og 
Australieline v. Intalco Aluminum Corp., D.C. 
Wash., 306 F.Supp. 170, affd., C.A., 457 F.2d 889, 
cert. den. 93 S.Ct. 466, 409 U.S. 1024, 34 L.Ed.2d 
316. 

D.C.—Camalier & Buckley-Madison, Inc. v. Madison 
Hotel, Inc., C.A.. 513 F.2d 407, 168 U.S.App.D.C. 
149. 

Ill,—Avis Plumbing & Heating Contractors Corp. v. 
McCormick Theological Seminary, 300 N.E2d 542, 
13 IllApp.3d 484. 
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Or.—Kulm v. Coast-to-Coast Stores Central Organiza¬ 
tion, Inc., 432 P.2d 1006, 248 Or. 436. 

Wis.—Byrnes v. Metz, 193 N.W.2d 675, 53 Wis.2d 627. 
2.45, U.S.-U.S. V. Russell Elec. Co. D C.N.Y., 250 
F.Supp. 2. 

Colo.—Powell V. Brady, 496 P 2d 328, 30 Colo.App 
406, affd., Sup, 508 P.2d 1254, 181 Colo 218. 
Ga.—National Health Services, Inc. v Townsend, 204 
S.E.2d 299, 130 Ga.App. 700. 

Iowa—Stauter v. Walnut Grove Products, 188 N.W 2d 
305 

Mich.—Fothergill v. McKay Press, 132 N.W.2d 144, 
374 Mich. 138. 

Baxter Realty Co. v. Manning, 142 N.W 2d 874, 
3 Mich.App. 409. 

Or.—Zimmerman v. Ausland, 513 P.2d 1167, 266 Or. 
427, 62 A.L.R.3d 1. 

Tex.—Parks v. Jones, Civ.App., 407 S.W.2d 874 
2.50. U.S.—Hegler v. Board of Ed. of Bearden School 
Dist., Bearden. Ark., C.A.Ark., 447 F.2d 1078 
U.S. V. Russell Elec. Co., D.C.N.Y., 250 F.Supp. 
2—Erving Paper Mills v. Hudson-Sharp Mach. Co., 
D.C.Wis., 271 FSupp. 1017—Wurlitzer Co. v. Oli¬ 
ver, D.C.Pa„ 334 F.Supp 1009. 

Md.—Volos. Limited v. Sotera, 286 A 2d 101, 264 Md. 
155. 

Mich.—Ambassador Steel Co. v. Ewald Steel Co., 190 
N.W.2d 275, 33 Mich App. 495—J. Marshall Rob¬ 
bins Enterprises, Inc. v. Ewald Steel Co, 218 
N.W.2d 125, 52 Mich.App. 599—Maraldo Asphalt 
Paving, Inc. v. Harry D. Osgood Co., Inc., 220 
N.W.2d 50, 53 Mich.App. 324. 

Exception where facts reasonably appear from 
plaintiffs proofs 

Mich.—Baxter Realty Co. v. Manning, 142 N.W. 2d 
874, 3 Mich.App. 409. 
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3, Nev.—Cobb v. Osman. 433 P.2d 259, 83 Nev. 415. 
N.H.—Eno Brick Corp. v. Barber-Greene Co., 245 A.2d 

, 545, 109 N.H. 156. 

N.Y.—Cornell v. T.V. Development Corp., 268 N.Y. 
S.2d 29, 17 N.Y.2d 69, 215 N.E.2d 319, on remand 

270 N.Y S.2d 45, 50 Misc.2d 422, 

American Broadcasting-Paramount Theatres, 
Inc. V. American Mfrs. Mut. Ins, Co,, 265 N.Y. 
S.2d 76, 48 Misc.2d 397, affd. 265 N.Y.S.2d 577, 24 
A.D.2d 851, affd. 218 N.E.2d 324, 17 N.Y.2d 849, 

271 N.Y.S.2d 284, cert. den. 87 S.Ct. 291, 385 U.S. 
931. 17 L.Ed.2d 213. 

Tex.—Otto Goedecke, Inc. v. Henderson, Civ App., 388 
S.W.2d 728, err. ref. no rev. err. 

4. Alaska—University of Alaska v. Chauvin, 521 P.2d 

1234, 

Mo.—Streett v. Laclede-Christy Co, 409 S.W.2d 691. 
4.15. U.S—Stark v. Shell Oil Co., C.A.Miss, 450 
F.2d 994. 

Marcantel v. Southwestern Pipe, Inc, D.C.La., 
271 F.Supp. 199, affd., C.A., 380 F2d 12. 

N.Y.—Beyer v. Murray, 306 N,Y.S.2d 619, 33 A.D.2d 
246. 

Failure to take medical treatment 

(2) Other statements. 

La.—Roy v. Robin, App., 173 So.2d 222, wnt ref. 175 
So.2d 110, 247 La 877. 

4.25. Cal.—Mendoyoma, Inc. v. Mendocino County, 
87 Cal.Rptr. 740. 8 C.A.3d 873. 

Tex.—Otto Goedecke, Inc. v. Henderson, Civ.App, 388 

S.W.2d 728, err. ref. no rev err.—United Furniture 
& Appliance Co v. Johnson, Civ App., 456 S.W.2d 
455. 
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5. Okl—Waggoner v Johnston, 408 P.2d 761. 

U.S.—Harbor Island Spa, Inc. v. Norwegian Amer¬ 
ica Line A/S, D.C.N.Y., 314 FSupp. 471. 

Cal.—Bristol Convalescent Hospital v. Stone, 66 Cal 
Rptr. 404, 258 C.A.2d 848. 

Colo.—Jobe V. Writer Corp., 526 P.2d 151, 34 Colo 
App. 240 


Wyo —C.J.S. quoted in Marcam Mortg. Corp v. Black, 
686 P.2d 575, 582 

7. Conn.—Norwalk Door Closer Co v. Eagle Lock & 
Screw Co, 220 A.2d 263, 153 Conn. 681 
Fla.—Murray v. Hidden Lake Development Corp, 
App., 281 So.2d 537. 
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13. Presumptive validity of clause in commer¬ 
cial context 

N.J —Central Steel Drum Co. v. Gold Cooperage, Inc, 
491 A.2d 49. 200 NJ Super 251 
15. N.D —Bowbells Public School Dist. No. 14, Bow- 
bells, v Walker, 231 N.W 2d 173. 

Okl.—Massey v. Love, 478 P 2d 948. 
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19. Ill —Higgins V. Atchison, T & S.F Ry Co., 205 
N E.2d 648, 57 AlLApp.2d 254—Snyder v. Tan¬ 
ner, 309 N.E.2d 758, 18 111.App 3d 456 
La —Adams v Wood, App, 285 So 2d 870. 

N.M.—Gawlick v. American Builders Supply, Inc., 
App. 519 P.2d 313, 86 NM. 77 
W.Va.—Spencer v Stembrecher, 164 S.E.2d 710, 152 
WVa. 490. 

Vehicle beyond repair 

(2) Other statements. 

N D.—Intlehouse v Rose, 153 N W.2d 810. 

Other accidents 

(3) Other instances. 

Okl —Complete Auto Transit, Inc. v. Reese, 425 P 2d 
465 

20.5. Md—Kruvant v Dickerman, 305 A 2d 227, 18 
Md.App 1. 

22. Del —Storey v. Castner, 314 A 2d 187 
24. Agreed figure cannot be assumed to be 
reasonable 

Tex.—Wise v. State, Civ.App., 494 S W 2d 921. 
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24.5. La —Nelson v Hawkins, App,, 244 So.2d 656— 
Nolan v. Liuzza, App., 301 So 2d 892. 

Mo.—Stallman v. Hill, App., 510 S W 2d 796. 

24.10. Cal.—Owens v. Pyeatt, 57 Cal Rptr. 100, 248 
C A.2d 840. 

La—Wartell v Hartford Ins. Co., App, 219 So.2d 221 
N.C.—Roberts v. Pilot Freight Gamers, Inc., 160 
S.E.2d 712, 273 N.C 600. 

§ 145. Admissibility 

27. Del—Cherry v. Pietschmann, 259 A.2d 375 
Fla.—Dixie-Bell Oil Co., Inc v Gold, App, 275 So 2d 
19 

28.10. U.S.—Terry v. Yancey, C A.Va., 344 F 2d 789. 
Ala.—Water Supply Bd. of City of Arab v. Williams, 

Civ., 302 So.2d 534, 53 Ala.App. 560, 73 A.L.R.3d 
1287, 

Ga—Seaboard Coast Line R Co. v. Thomas, 188 
S.E.2d 891, 125 Ga.App. 716, affd. 190 S E.2d 898, 
229 Ga. 301. 

29. U.S.—Har-Pen Truck Lines, Inc. v. Mils, C.A. 
Ga., 378 F.2d 705. 

Evidence of financial worth 
Fla—Rinaldi v. Aaron, 314 So.2d 762, 79 A.L.R.3d 
1132. 

29.5. U.S.—Luria Bros. & Co. v U.S., 369 F2d 701, 
I77CtCl 676 

29.10. U.S.—De Koven Drug Co v. First Nat. Bank 
of Evergreen Park, 327 N.E.2d 378, 27 III App.3d 
798. 

30. Or.—Wright v Schutt Const. Co., 500 P.2d 1045, 
262 Or. 619, 69 A.LR3d 1260. 

Wash.—Sadler v. Wagner, 486 P 2d 330, 5 Wash.App 
77. 

Wyo —Davison v. American Emp. Ins Co, 420 P 2d 
441 
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34. D.C.—Bernstein v. Connecticut House, Inc., C A., 
381 F2d 935, 127 US.App.D.C 156. 

37. Use of present value tables 

Pa.—Hahn v. Mussoline, 56 Luz.L Reg. 91. 

Evidence of future inflation admissible 
U S,—Weakley v Fischbach & Moore, Inc., C A.Tex., 
515 F2d 1260 

39. Colo —Bnickman v Pena, 487 P.2d 566, 29 Colo. 
App 357 

SC—Young v Martin, 173 SE.2d 361, 254 S.C. 50 

§ 146. -Injuries to the Person 

in General 

42. Kan —Howard v Stoughton, 433 P 2d 567, 199 
Kan. 787. 

S.C—C.J.S. quoted in Merrill v Barton, 156 SE2d 
862, 863, 250 S C. 193—C.J.S. quoted in Martin v 
Mobley, 169 SE2d 278, 281, 253 S.C. 103 

Photograph obviating necessity for undressing 
before jury 

U S —Burger Chef Systems, Inc. v. Govro, C.A Mo., 
407 F.2d 921. 

43. U S.—Pns v Dutczak, D.C Wis, 308 F Supp 
244 

Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 48. 
Kan.—Howard v Stoughton, 433 P2d 567, 199 Kan 
787—Tucker v Lower, 434 P.2d 320, 200 Kan 1. 
Md—Penn Fruit Co v. Clark, 259 A 2d 512, 256 Md. 
135 

Mich.—Shimel v Interstate Motor Freight System, 146 
N.W 2d 130, 5 Mich.App. 143 
Mo.—Stephens v Guffey, 409 S W.2d 62 

R. I.—C.J.S. cited in Morrarty v. Reali, 219 A.2d 404, 

406. 100 R.I. 689 

S. C.—C.J.S. quoted in Memll v Barton, 156 SE2d 

862, 863, 250 S.C. 193. 

Evidence held admissible 
(6) U.S.—Kuykendall v. Puckett, C.A.Va., 387 F.2d 
949 

Ohio—^Johnson v. Knipp, 304 N.E.2d 914, 36 Ohio 
App.2d 218. 

Ill—Phillips V. Lawrence, 230 N.E.2d 505, 87 Ill. 
App. 2d 60. 

N J.—Gambrell v. Zengel, 265 A.2d 823, 110 N.J Super. 
377. 

ND.—Holecek v. Janke, 171 N.W.2d 94. 

(10) Other matters. 

Ga.—Harrison v. Lawhome, 203 S.E.2d 292, 130 Ga. 
App 314. 

Mass—Corrado v. Rolland, 247 NE.2d 398„355 Mass, 
796. 

Vt.—Duval V. Diamondstone, 315 A.2d 498, 132 Vt. 
176. 

Effect of injuries on normal pursuits and pleas¬ 
ures of life 

U.S.—Lebrecht v. Bethlehem Steel Corp., C.A.N.Y., 
402 F.2d 585, 37 A.L.R 3d 1072. 

Evidence not limited by plaintiffs death 
III—Wonaitis v. Kustak, 309 N.E.2d 300, 18 IllApp.3d 
17 

Impairment or loss of artistic pursuits 
N.Y.—Riddle v. Memorial Hospital, 349 N.Y.S.2d 855, 
43 A.D 2d 750. 
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43.5. Ill—LeMaster v Chicago R I. & P.R Co., 343 
N.E.2d 65, 35 IllApp.Sd 1001. 

44.10. N.M.—Winder v Martinez, App, 545 P 2d 
88, 88 N M 622, cert den 546 P.2d 71, 89 N.M 
6 
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43.35. Miss—C.J.S. cited in Baxter v Rounsaville, 
193 So.2d 735, 740. 

43.40. Iowa—Daniels v Bloomquist, 138 N.W.2d 
868, 258 Iowa 301 
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44.10. Colo.—Gourdm v. Waller, 495 P.2d 1142, 30 
Colo App. 498 

Idaho—Gonzales v Hodsdon, 420 P.2d 813, 91 Idaho 
330. 

Ky.—Lucas v. Davis, 409 S.W 2d 297 
La.—^Jenkins v Greyhound Lines, Inc., App, 210 So.2d 
390, writ ref. 214 So.2d 161, 252 La 837 
Pa.—Walsh v. Brody, 286 A 2d 666, 220 Pa.Super 293 
Evidence held inadmissible 
(6) Other evidence. 

Ga.—^Jordan v. Hagewood, 213 SE.2d 85, 133 Ga.App. 
958 

Tex.—Edmondson v. Keller, Civ.App, 401 S.W.2d 718. 
Evidence irrelevant or immaterial 
La.—Edwards v. Sims, App., 294 So.2d 611 
45. Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 
258 Iowa 301. 

Tex.—^Texas & Pac. Ry. Co v. Nabhan, Civ.App,, 413 
S.W 2d 432, err. ref no rev. err. 

Va.—Phillips V. Stewart, 148 S.E.2d 784, 207 Va 214. 
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48. N.C.—Potts V. Howser, 161 S.E.2d 737, 274 N.C 
49 

49. Ga.—Gordon v. Gordon, 211 S.E2d 374, 133 
Ga.App. 520. 

51.5, Hawaii—Loui v. Oakley, 438 P 2d 393, 50 Haw 
260, 272. 
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52. Hawaii—Loui v. Oakley, 438 P.2d 393, 50 Haw. 
260, 272. 

Ill—Christianson v. City of Chicago Heights, 243 
N.E.2d 677, 103 Ill.App.2d 315. 

S.C—CJ.S. quoted in Merrill v. Barton, 156 S.E.2d 
862, 863, 250 S.C. 193, 

53. S.C,—C.J.S. quoted in Merrill v. Barton, 156 
S.E.2d 862, 863, 250 S.C. 193. 

53.10. Wis.—Fitzwilliams v. O’Shaughnessy, 161 
N.W.2d 242, 40 Wis.2d 123. 

53.15. Okl.—Hobbs v. Reed, App., 465 P 2d 780. 

54. Cal.—Stilson v. Reader’s Digest Ass’n, Inc, 104 
Cal.Rptr. 581, 28 C.A.3d 270, cert. den. 93 S.Ct. 
1928, 411 U.S. 952, 36 L.Ed.2d 414. 

Kan.—Dawson v. Associates Financial Services Co. of 
Kansas, Inc., 529 P.2d 104, 215 Kan. 814. 

N.H.—Loney v. Parsons, 284 A.2d 910, 111 N.H. 353. 
Pa.—Walsh v. Brody, 286 A.2d 666, 220 Pa,Super. 293 
Evidence held admissible 
(4) Hawaii—Leong v. Taksaki, 520 P2d 758, 55 
Haw. 398. 

Iowa—McBroom v. State, 226 N.W.2d 41. 

Mich.—DeCorte v. New York Cent. R. Co., 140 
N.W.2d 479, 377 Mich. 317, 

Birkhill v. Todd, 174 N.W.2d 56, 20 Mich.App. 
356. 

Wis.—Ncwberger v. Pokrass, 148 N.W.2d 80, 33 Wis.2d 
569. 

Evidence held inadmissible 

(6) Other matters. 

U.S.—Kowalski v. Pennsylvania R. Co., C.A.Pa., 455 
. F.2d 470. 

Ill.—Little V. Chicago Hoist & Body Co., 203 N.E.2d 
902, 32 IlUd 156. 

Miss.—Mississippi Tank Co. v. Roan, 182 So.2d 582, 
254 Miss. 671. 

59J5. Cause of emotional distress 
Tex.—Richter v. Plains Nat. Bank, Civ.App., 479 
S.W.2d 95, err. ref no rev. err., 487 S.W.2d 704. 
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57. Or.—Porter v. Headings, 527 P.2d 403, 270 Or. 

281 . 

page 34 

IS®. Or.—Mays v. amcr, 476 P.2<1 794, 257 Or. 113. 
61. Ga.—Oliver v. Strickland, 156 S.E.2d 557, 116 
Ga.App. 150. 


§ 147, -Previous and Subse¬ 

quent Health and Physical 
Condition 

page 35 

65. U.S.—Mahon v. Reading Co,. C.APa., 367 F.2d 
25—Herbert v. Mobil Oil Corp, C.A.Mont., 480 
F.2d 1209. 

Anz—Yuma Furniture Co. v. Rehwmkel, 448 P.2d 
420, 8 Ariz App. 576. 

D.C.—Borger v. Conner, App., 210 A 2d 546. 

Ill —McKasson v. Zimmer Mfg. Co., 299 N.E 2d 38, 12 
Ill.App.3d 429. 

Kan.—Tucker v Lower. 434 P.2d 320, 200 Kan 1. 

Md.—Bums V. Shields, 261 A 2d I6I, 256 Md 537. 

Mo.—Stoeppelman v. Hays-Fendler Const. Co., App, 
437 S.W.2d 143—Rice v. Spmdier, App., 495 
S.W 2d 688 

Mont.—Keck v. Bairs Inc, 437 P.2d 380, 150 Mont. 
562, 32 A.L.R3d 1158. 

N.Y —Petersen v Forty-Five Nevms St Corp., 256 
N.YS.2d 113, 22 A.D.2d 960, affd. 218 N.E.2d 
343, 17 NY.2d 885, 271 NYS.2d 311. 

N.C—Potts v. Howser, 161 S.E2d 737, 274 N C 49 

Pa—McCay v. Philadelphia Elec. Co, 291 A.2d 759, 
447 Pa. 490. 

Wis—Hellecksonv. Loiselle, 155 NW.2d45, 37 Wis.2d 
423 

Evidence held admissible 

(3) III.—Rylko v. Katz, 228 N E.2d 135, 84 Ill. 

App.2d 93. 

(6) Other evidence 

US—Gee v. Owens-Illinois, Inc., C.A.Ga., 384 F2d 
704. 

Ga.—Glazev, Bailey, 202S.E2d 708, 130 Ga App. 189, 

Kan.—Kimple v Foster. 469 P.2d 281, 205 Kan. 415 

Ohio—Thompson v Hauer, 283 N.E.2d 180, 30 Ohio 
App.2d no. 

Vt.—Duval v. Diamondstone, 315 A-2d 498, 132 Vt. 
176. 

Evidence held inadmissible 

(3) III.—King V. Gilland, 228 N.E 2d 741, 85 Ill. 

App.2d 358—Gram v. Sharpe Motor Lines, 242 N.E.2d 

282, 101 IlI.App.2d 142. 

Ky.—Payne v. Zapp, 431 S.W.2d 890. 

La.—Bynog v. Allstate Ins. Co., App., 286 So.2d 151. 

66. U.S.—Stemhauser v. Hertz Corp., C.A.N.Y., 421 
F.2d 1169—Trapp v. 4-10 Inv Corp., C.A.N.D.. 
424 F.2d 1261—McGuire v. Davis, C.A.Ga.. 437 
F.2d 570. 

Ariz.—Yuma Furniture Co. v. Rehwinkel, 448 P2d 
420, 8 Ariz.App. 576. 

Ga.—Malcolm v. Cotton, 197 S.E2d 760, 128 Ga.App. 
699. 

Idaho—Blaine v. Byers, 429 P.2d 397, 91 Idaho 665. 

Iowa—Lovely v. Ewing, 183 N.W.2d 682. 

Kan.—^Tucker v. Lower, 434 P.2d 320, 200 Kan. 1. 

Miss.—Walker v, Lambcrson, 243 So-2d 410—Strickling 
V. McDaniel, 247 So.2d 840. 

Mo.—Stoeppelman v. Hays-Fendler Const. Co., App., 
437 S.W 2d 143. 

N.Y.—Devine v. Keller, 299 N.Y.S.2d 249, 32 A.D.2d 
34—Stanley v. Ford Motor Co., 374 N.Y.S.2d 370, 
49 A.D.2d 979. 

R.I.—Morrarty v. Reali, 219 A.2d 404, 100 R.I. 689. 

Tex.—Tyler Mirror & Glass Co v. Simpkins, Civ App., 
407 S.W.2d 807, err. ref no rev. err.—Cummings v. 
Jess Edwards, Inc, Civ.App., 445 S.W.2d 767, err. 
ref no rev. err.—Monk v. Cooper, Civ.App., 454 
S.W,2d 244, err. ref. no rev. err.—Texas Steel Co. 
V. Recer, Civ.App., 508 S.W.2d 889, err. ref no 
rev, err. 

67. Ill.—Vander Veen v. Yellow Cab Co., 233 N.E.2d 
68, 89 Ill.App.2d 91. 

Tex.—Poser v Gene Mohr Chevrolet Co., Civ.App., 
377 S.W.2d 732, revd. on othr. grds., Sup., 384 
S.W.2d 335. . 

Unrelated condition 

(2) Other conditions. ' 
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Pa^e 40 

Kan.—Bingham v Hillcrest Bowl, Inc., 427 P.2d 591, 
199 Kan 40. 

N.M—Martinez v Knowlton, 536 P.2d 1098, 88 N.M. 
42, cert. den. 536 P 2d 1084, 88 N.M 28. 
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67.2. Mo.—Boehmer v. Boggiano, 412 S.W.2d 103. 

67.4. U.S.—Foster v Crawford Shipping Co., Ltd-, 
C.A.Pa, 496 F.2d 788. 

Ill —Wimberley v Material Service Corp., 299 N.E.2d 
425, 12 Ill.App-3d 1051. 

N.C—Potts V. Howser, 161 S.E2d 737, 274 N.C. 49. 
67.8. Particular subsequent condition 
(10) Cal.—Springer v, Reimers, 84 Cal.Rptr, 486, 4 
C.A.3d 325. 

Ga—Lanier v Lee, 143 S.E.2d 487, 111 Ga.App. 876. 
67.12. III.—Horan v. KlemVShendan, Inc., 211 
N.E.2d 116, 62 ni.App.2d 455, 11 A.LR3d 365. 

67.18. Evidence held admissible 
Ga.—Malcom v. Malcolm, 144 S.E.2d 188, 112 Ga. 
App. 151. 

page 37 

37.26. Miss—C.J.S. quoted in Boyd v. Smith, 390 
So.2d 994, 998. 

67.30. Cal—Pnehard v. Veterans Cab Co, 47 Cal. 
Rptr 904, 408 P.2d 360, 63 C.2d 727. 

Ill —Marut V. Costello, 202 N.E.2d 853, 53 m.App.2d 
340, affd 214 N.E 2d 768, 34 Ill 2d 125. 

Mmn.—Nelson v. Austin Transit, Inc., 135 N.W.2d 
886. 271 Minn. 377. 

N Y —Petersen v. Forty-Five Nevms St. Corp., 256 
N.Y.S2d 113, 22 A.D.2d 960, affd. 218 N.E.2d 
343, 17 N.Y.2d 885, 271 N.y.S2d 311—Bowers v. 
Johnson, 271 N.Y.S,2d 106, 26 A.D.2d 552. 

Or.—Frazee v Brazda, 399 P.2d 346, 239 Or. 624. 
Evidence admissible to effect credibility 
Or.—Marsh v. Davidson, 510 P.2d 558, 265 Or. 532 

page 38 

68. Idaho—Fawcett v. Irby, 436 P.2d 714, 92 Idaho 
48. 

69. N.M.—Winder v. Martinez, App,, 545 P.2d 88. 88 
N.M 622, cert. den. 546 P.2d 71, 89 N.M. 6. 

Or.—Twilleager v. Modin, 398 P.2d 181, 240 Or. 69. 

page 39 

74.10. Wis.—Felde v. Kohnke, 184 N.W2d 433, 50 
Wis.2d 168- 

74.20. Tex —Texas Steel Co. v. Recer, Civ App-, 508 
S.W.2d 889, err. ref. no rev. err. 

74.30. Alaska—Davis v. Chism, 513 P.2d 475. 

S.C—Merrill v. Barton. 156 S.E2d 862, 250 S.C. 193. 
77. Ga.—Fett v. Alderman, 161 S.E.2d 350, 117 Ga. 

App. 677. 

78.5. N.C.—Potts V. Howser. 161 S-E.2d 737, 274 
N.C 49, 

§ 148. -Character and Habits of 

lYUured Person 

80. Alaska—^Transamerica Title Ins. Co. v. Ramsey, 
507 P.2d 492 

page 40 

82. Intemperance following ipjury 
Cal.—Hansen v. Warco Steel Corp., 47 Cal.Rptr. 428, 
237 C A,2d 870, rch. den. 48 Cal.Rptr. 164, 237 
C.A.2d 870. 

85. Ky—CJ.S. cited in Ratliff v. Line, 451 S.W.2d 
391, 393. 

87. Cal.—^Rousseau v. West Coast House Movers, 64 
Cal.Rptr. 655, 256 C.A.2d 878. 

92. U.S.—Marquez v. American Export Lines, C.A. 
N.Y., 384 F.2d 920 

Mo.—Rice V. Spindler, App., 495 S.W.2d 688. 
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Page 41 

page 41 

95. U.S.—Century “21” Shows v Owens, C A Iowa, 
400 F2d 603 

98. N.Y.—Del Toro v. Carroll, 306 N Y S.2d 95. 33 
A.D.2d 160. 

§ 149 . -Permanency of Injury 

and Future Consequences 

page 42 

4. Tenn.—Reserve Life Insurance Co v. Whittemore, 
442 S.W.2d 266, 59 Tenn App. 495. 

5,30, Cancer 

Tex,—Duncan v. Smith, Civ App., 376 S.W.2d 877, 
revd. on oth. grds.. Sup., 393 S.W 2d 798. 

page 43 

10,20, Nev.—Gutierrez v. Sutton Vending Service, 
Inc., 397 P.2d 3, 80 Nev. 562 

§ 150. -Medical Attention 

14. D.C.—Washington v. Washington, Virginia & 
Maryland Coach Co, D.C., 250 FSupp. 888 

page 44 

16. Miss.-~Ford v. Moore. 174 So.2d 716, 253 Miss 
314. 

19. Pa.—City of Philadelphia v Shapiro, 206 A 2d 
308, 416 Pa, 308, 11 AL.R3d 1241. 

§ 151 . -Expectancy of Life 

24. U.S.—Russell v City of Wildwood, C A N.J, 428 
F.2d 1176. 

Ga.—Crowe V. Harrell, 176 S.E.2d 190, 122 Ga App. 7. 

Iowa—Ehlinger v. State, 237 N.W.2d 784 

Minn.—Fifer v. Nelson, 204 N.W.2d 422, 295 Mmn 
313. 

NH.—Walker v. Walker, 210'A.2d 468. 106 N.H 
282—Bromfield v. Seybolt Motors Inc., 309 A,2d 
914, 113 N.H. 525. 

Tex.—Atchison, T. & S F.R. Co. v. Ham, Civ App, 454 
S.W.2d 451, err. ref. no rev. err. 

Evidence admissible where iiyury permanent or 
of indefinite duration 

Colo.—Mott V, Persichetti, App , 534 P.2d 823 

Ga.—Graham v. Clark, 152 S,E.2d 789, 114 Ga.App. 
825—City of Bamesville v. Powell, 183 S E.2d 55, 
124 Ga.App. 132. 

Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 258 
Iowa 301. 

Mass.—Cuddy v. L & M Equipment Co., 225 N E 2d 
904, 352 Mass. 458. 

N.M.—MaiscI v. Wholesome Dairy, Inc., App, 442 
P.2d 800, 79 N.M. 310. 

N.C.—Chandler v. Moreland Chemical Co., 154 S E.2d 
502, 270 N.C. 395. 

Okl.—King V. City of Guymon, App., 523 P.2d 1154. 

Or.—Zimmerman v. Ausland, 513 P2d 1167, 266 Or. 
427, 62 A.L.R.3d 1. 

Evidence improperly admitted 

Iowa—Daniels v. Bloomquist, 138 N.W.2d 868. 

N.M.—Garcia v. Southern Pac. Co., 442 P.2d 581, 79 
N.M. 269. 

Evidence improperly excluded 

Md.—Byrum v. Maryott, 337 A.2d 142, 26 Md.App 
130. 

Tex.—Fisher v. Shipp. Civ.App., 411 S.W.2d 638, err. 
ref. no rev, cnr. 

Evidence admissible In cases of death or perma¬ 
nent linpalnnent of earalng power 

US.—Fhck V. James Monfredo, Inc, D.C.Pa., 356 
F.Supp. 1143, affd., C.A. 487 F.2d 1394. 


§ 152. -Domestic Relations of 

Person Injured 

page 45 

25. US—Nichols V. Marshall, C.A.Kan., 486 F2d 
791 

Ill —Hedge v Midwest Contractors Equipment Co., 202 
N E.2d 869, 53 Ill.App 2d 365—Brayfield v John¬ 
son, 210 N.E2d 28, 62 Ill.App,2d 59~Payne v. 
Noles, 283 N.E2d 329, 5 11 App 3d 433—Pearson 
V Ford Motor Co., 336 N.E.2d 528, 32 Ill.App 3d 
188. 

S.C—Gause v Livingston, 159 SE.2d 604, 251 SC 8. 
27. U.S—Lebrecht v. Bethlehem Steel Corp, C.A. 

N Y.. 402 F 2d 585, 37 A.L R.3d 1072 
29, Ill.—McKasson v Zimmer Mfg Co., 299 N.E.2d 
38, 12 Ill.App.3d 429. 

page 46 

30.15. Support of senile or invalid spouse 
(2) Ohio—Giles v. Yellow Cab Co, 205 N.E.2d 86, 1 
Ohio App 2d 404. 

30.20. U.S —Lebrecht v. Bethlehem Steel Corp., CA. 

N.Y, 402 F2d 585, 37 A.LR.3d 1072 
Ill.—Hednch v Borden Co., 241 N.E 2d 546. 100 Ill 
App 2d 237—LeMaster v Chicago R.I. & P.R 
Co., 343 N E.2d 65. 35 HI App.3d 1001 
Mo—Carden v Lester E. Cox Medical Center, App., 
519 S.W 2d 338 

31. Ill—LeMaster v Chicago R.I & P.R. Co., 343 
NE.2d 65. 35 Ill.App 3d lOOl 

§ 153 . -Pecuniary Condition of 

Injured Person 

page 47 

40. U.S.—Eisenhauer v Burger, CA.Ohio, 431 F2d 
833 

Ind—Bnndle v. Harter, 211 NE.2d 513, 138 Ind.App 
692, app after remand 251 N.E.2d 590, 145 Ind. 
App. 411. 

Mo.—Lewis V Hubert, App, 532 S.W.2d 860. 

N.Y.—Rupert v. Sellers, 368 N.Y.S.2d 904, 48 A.D.2d 
265 

§ 154, -Loss of Earnings or Ser¬ 

vices or Impairment of 
Earning Capacity 

42. U.S —Thompson v. Kawasaki Kisen, K K., C.A 
Mass, 348 F.2d 879, cert den. 86 S Ct. 540, 382 
US. 987, 15 L.Ed2d 475—Kent v Smith, C.A. 
Vt, 404 F2d 241. 

Jenkins v. Fandal, D.CPa., 242 FSupp. 528— 
Skibinski v Waterman S.S Corp., D.C.NY., 242 
F.Supp. 290, affd, C.A., 360 F.2d 539, cert den. 87 
S.Ct ion, 387 U.S 921, 18 L Ed 2d 975. 

Reichert v, US., D.C.Cal., 51 F.R.D. 500. 

Ala.—Fitzpatrick v. Dean, 177 So.2d 909, 278 Ala. 284. 
Anz.—C.J.S. cited in Martinez v. Jordan, 553 P.2d 
1239. 1240, 27 Ariz.App. 254 
Colo.—Kistler v. Halsey, 481 P.2d 722, 173 Colo. 540. 
Brittis V. Freemon, 527 P.2d 1175, 34 Colo.App. 
348. 

Ga.—Malcolm v Cotton, 197 S E.2d 760, 128 Ga.App. 
699. 

Ill.—Williams V. Brown Mfg. Co., 236 N.E,2d 125, 93 
IIl.App.2d 334, revd. on oth. grds. 261 N.E.2d 305, 
45 Ill.2d 418, 46 A.L.R.3d 226. 

Ky.—Gilbreath v. Perkins, 461 S.W.2d 360. 

Mo.—Nichols V. Blake, 418 S.W.2d 188. 

Mont.—Krohmer v. Dahl, 402 P.2d 979, 145 Mont. 
491—Bush V. Albert D, Wardell Contractor, Inc., 
528 P.2d 215, 165 Mont. 312. 

N.Y.—Zaninovich v American Airlines, Inc., 271 N.Y, 
S.2d 866, 26 A,D.2d 155. 

Or.—Osborne v. Bessonette, 508 P.2d 185, 265 Or, 224. 
Tenn.—AcufF v. Vinsant, 443 S.W.2d 669, 59 Tenn. 
App 727. 
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Tex.—Clanahan Const Co. v. Mills, Civ.App., 426 
S.W.2d 265, err ref no rev. err 

Vt.—Melford v S v Rossi Const Co., Inc, 303 A 2d 
146, 131 Vt. 219 

Wis.—Mixis V Wisconsin Public Service Co, 132 
N W.2d 769, 26 Wis.2d 488. 

Evidence held admissible 

(2) Okl.—King v City of Guymon, App, 523 P.2d 

1154. 

(5) Other matters 

U.S —Commercial Union Ins. Co v. Gonzalez Rivera, 
C.A.Puerto Rico, 358 F 2d 480—Wagner v Read¬ 
ing Co., C-A.Pa,, 428 F 2d 289—Fleming v. Amen- 
can Export Isbrandtsen Lines, Inc., CA.N.Y., 451- 
F2d 1329—Noack v Amencan S.S Co., CA. 
Ohio, 491 F.2d 937. 

Anz—Rollette v. Myers, 474 P2d 196, 13 Anz. App, 
72, 45 A L.R.3d 336 

Ark —Carson v. Hercules Powder Co., 402 S W 2d 640, 
240 Ark. 887—Ward v Lamb, 402 S.W 2d 675, 
240 Ark. 850. 

Conn—Prystash v. Best Medium Pub Co, 254 A.2d 
872, 157 Conn. 507. 

Del—Wilmington Housing Authonty v, Williamson, 
228 A.2d 782 

Iowa—Anthes v. Anthesr, 139 N.W.2d 201, 258 Iowa 
260 

Me.—Goldstein v. Sklar, 216 A 2d 298—Decesere v 
Thayer, 468 A,2d 597. 

Md—Bender v Popp, 227 A 2d 237, 246 Md 65. 

Mass.—Marston v. Auto Laundnes, Inc,, 255 N,E.2d 
730, 356 Mass 743, 41 A.L R 3d 686. 

Cantara v. Massachusetts Bay Transp Authonty, 
323 N.E.2d 759, 3 Mass.App. 81 

Mich.—Blacha v Gagnon, 209 N.W 2d 292, 47 Mich. 
App. 168. 

Mo.—Shepherd v St Louis-San Francisco R Co., 510 
S.W.2d 432. 

Swiastyn v St. Joseph Light & Power Co., App., 
459 S.W 2d 24—^Thigpen v. Dodd’s Truck Lines, 
Inc., App., 498 S.W.2d 816—^Thienes v, Harlin 
Fruit Co., App., 499 S.W.2d 223, 

Mont.—Thomas v, Whiteside, 421 P.2d 453, 148 Mont. 
390 

N.H.—Hanson v. N.H Pre-Mix Concrete, Inc, 268 
A.2d 841, 110 N.H 377. 

N.J.—Sweeney v. Pruyne, 338 A.2d 199, 134 N.J.Super. 
15, affd 338 A.2d 193, 67 N.J. 314. 

N.M.—Martinez v. Knowlton, 536 P 2d 1098, 88 N.M. 
42, cert. den. 536 P.2d 1084, 88 N.M. 28. 

N.C.—Upchurch v. Hudson Funeral Home, Inc., 140 
S.E.2d 17, 263 N.C. 560. 

Thayer v. Chrysler Leasing Corp, 168 S.E.2d 
692, 5 N.CApp. 453. 

N D.—Linington v. McLean County, 161 N W.2d 487. 

Ohio—Mathews v. Mumey, 238 N.E.2d 825, 15 Ohio 
App.2d 5. 

Okl.—Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465 

Or—Plourd v. Southern Pac Transp. Co., 534 P.2d 
965, 272 Or. 35. ^ 

Pa.—Rose v. Hoover, 331 A.2d 878, 231 Pa Super. 251 

Villers v. Morris, 45 Wash Co. 206. 

R.I.—Burke v. Block, 216 A.2d 880, lOO R.I. 460. 

Tenn.—Dingus v. Cam, 406 S.W.2d 169, 56 Tenn.App. 
294—Clinchfield R. Co. v. Forbes, 417 S.W.2d 210, 
57Tenn.App 174. 

Tex—Greyhound Lines, Inc. v. Craig, Civ.App., 430 
S.W.2d 573, err. ref. no rev err.—Greyhound 
Lines, Inc. v. Duhon, Civ.App., 434 S.W 2d 406. 
Evidence held inadmissible 
(5) Colo.—Hildyard v. Western Fasteners, Inc., 522 

P 2d 596, 33 Colo App. 396. 

Ga.—Richmond County Hospital Authority v Haynes, 
174 S.E,2d 364, 121 Ga.App. 537. 

Mo.—Nichols v. Blake, 395 SW.2d 136—Haley v. 
Byers Transp. Co., 414 S.W.2d 777—Bischoff v. 
Dodson, App., 405 S.W.2d 514. 

N,C.—^Thayer v. Chrysler Leasing Corp., 168 S.E2d 
692, 5 N.CApp. 453. 

Ohio—Mathews v. Mumey, 238 N.E.2d 825, 15 Ohio 
App.2d 5. 
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Or.—Plourd v. Southern Pacific Transp Co., 513 P2d 
1140, 266 Or 666, app after remand 534 P.2d 965, 
272 Or. 35 

Tex—Decker v Latham, Civ.App., 446 SW2d 113, 
err. ref no rev. err.—Monte Chnsto Dnllmg Co v 
Crossland, Civ.App., 477 S.W 2d 362. 

Expert testimony 

(2) Other matters 

Ala.—Louisville & N R. Co v Richardson, 231 So 2d 
316. 285 Ala 281. 

Iowa—Anthes v. Anthes, 139 NW.2d 201, 258 Iowa 
260. 

Mich.—Wayne-Oakland Bank v. Adam’s Rib, 210 
N.W2d 121, 48 Mich App 144. 

Mont—Thomas v, Whiteside, 421 P2d 449, 148 Mont. 
394 

Effect of collateral source rule 

R. I.—Bookbinder v. Rotondo, 285 A.2d 387, 109 R.I 

346. 

Social Security payments 
Pa.—Thompson v. City of Philadelphia, 294 A.2d 826, 
222 Pa Super. 417. 

Motivation to return to work 
La.—Crayton v. State Farm Mut. Auto. Ins. Co, App., 
293 So.2d 575, wnt den, Sup., 296 So.2d 833. 

§ 155. -Loss of Profits 

page 48 

44. U.S.—Taylor v B, Heller & Co. C.A.Ohio, 364 
F.2d 608—DeVnes v. Starr, C.A.N.M., 393 F.2d 
9. 

Ala.—Fitzpatrick v. Dean, 177 So.2d 909, 278 Ala 284 
Evidence held admissible 
U.S.—Eastern Federal Corp. v. Avco-Embassy Pictures, 
Inc., D.CGa., 326 F.Supp. 1280, mod. on oth. 
grds. 331 F.Supp. 1253. 

Ark.—Holland v. Ratliff, 384 S.W.2d 950, 238 Ark. 
819. 

Kan.—Hibler v Nordyke, 512 P.2d 485, 212 Kan. 619. 
Me.—Ginn v. Penobscot Co., 334 A.2d 874, mand. 
mod. 342 A.2d 270. 

Mich.—Kubik, Inc. v. Hull, 224 N.W.2d 80, 56 Mich. 
App. 335. 

Neb.—Kaufman v. Tripplc, 144 N.W.2d 201, 180 Neb 
593. 

Ohio—Mathews v. Mumey, 238 N.E.2d 825, 15 Ohio 
App.2d 5. 

Tenn.—Dingus v. Cain, 406 S.W.2d 169, 56 Tenn.App, 
294. 

44.5, Ariz.—Rollette v. Myers, 474 P.2d 196, 13 Anz. 
App. 72, 45 A.L.R.3d 336. 

Miss.—Mississippi Tank Co. v. Roan, 182 $o.2d 582, 
254 Miss. 671. 

N.C.—Bradley v. Texaco, Inc., 172 S.E.2d 87, 7 N.C. 
App. 300. 

S. D.—Olson V. Aldren, 170 N.W.2d 891, 84 S.D 292. 
Tenn.—Dingus v. Cain, 406 S.W.2d 169, 56 Tenn.App. 

294. 

§ 156. -Expenses Incurred 

45. Iowa—State v. Urbanek, 177 N.W.2d 14. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.2d 778, 

10 Mich.App. 67. 

Miss.—Colson V, Sims, 220 So.2d 345. 

Mo.—^Tiyon v. Casey, App., 416 S.W.2d 252. 

46. U.S.—Galard v. Johnson, CA.Ind., 504 F.2d 
1198. 

46.5. Colo.—Palmer Park Gardens, Inc. v. Potter, 
425 P.2d 268, 162 Colo. 178. 

Ga.—Hughes v.‘’Brown, 143 S.E,2d 30, 111 Ga.App. 
676—Georgia Power Co. v. Edwards, 220 S.E.2d 
460, 136 Ga.App. 135. 

Iiid.-Gooper v. High, 317 N.E.2d 177, 262 Ind. 405. 
Iowa—Schneider v. Swaney Motor Car Co., 136 
N.W.2d 338, 257 Iowa 1177. 

Miss.—Hardin’s Bakeries, Inc. v. Kelly, 180 So.2d 605, 
254 Miss. 126—Scott County Co-op v. Brown, 187 
So.2d 321. 


Mo,—Tiyon v Casey, App, 416 S.W 2d 252 
N D —Teegarden v. Dahl, 138 N.W 2d 668, 46 A L 
R 3d 708 

Okl.—King V City of Guymon, App, 523 P.2d 1154. 

R. I—Hodge V Osteopathic General Hospital of RI., 

249 A.2d 81, 105 RI 3 

Wash—Archibald v Gossard, 397 P.2d 851, 65 
Wash 2d 486—Matthias v. Lehn & Fink Products 
Corp, 424 P 2d 284 

Johnson v. Mobile Crane Co., 463 P 2d 250, 1 
Wash.App. 642 

Wis.—Hargrove v. Peterson, 221 NW.2d 875, 65 
Wis.2d 118—Steiger v Nowakowski, 227 N.W.2d 
104, 67 Wis2d 355. 

Treatment in another state 

(2) Other evidence 

Ark —Bhssett v Fnsby, 458 S.W.2d 735. 

Evidence held inadmissible 
(4) D.C —Levine v J Mahler’s Pilgrim House Furni¬ 
ture, Inc, App., 264 A 2d 147 
III—Cardiff v. Haak, 214 NE2d 518, 67 Ill.App 2d 
480 

La.—Lomenick v. Schoeffler, 200 So. 2d 127, 250 La. 
959 

Tex.—Hoffman v. French, Limited, Civ App., 394 
S W.2d 259, err ref. no rev. err. 

Wis.—Seitz V. Seitz, 151 NW.2d 86, 35 Wis.2d 282. 
Evidence that medical bills were presented in 
other action held admissible 

S. C—Young v. Martin, 173 S.E2d 361, 254 S.C 50. 

Trial expense excluded 

Ark.—Pointer v, Ricker, 476 S.W.2d 798, 251 Ark. 
1105 
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46.10. Okl —J C Penney Co. v Bamentez, 411 P.2d 
841. 

46.15. Ga.—Howard v. Hall, 145 S.E.2d 70, 112 Ga. 
App. 247. 

R.I.-Oddo V, Cardi. 218 A.2d 373, 100 R.I. 578. 
46.20. Ga.—Harris v Hardman, 212 S.E.2d 883, 133 
Ga.App. 941. 

46.25. N Y.—Kinsfather v. Grueneberg, 365 N.Y. 
S.2d 903, 47 A.D.2d 789. 

46.30, Pa.—Ratay v. Yu Chen Liu, 260 A.2d 484, 
215 Pa.Super. 547. 

46.35. N.D.—Klein v. Harper, 186 N.W.2d 426 
47. Evidence held admissible 
(2) Other evidence. 

Md.—Walston v Dobbins, 271 A 2d 367, 10 Md.App. 
490 

4B. Colo.—Safeway Stores, Inc v. Babish, App., 481 
P.2d 737. 

Ga.—Callaway v. Miller, 163 S.E2d 336, 118 Ga.App. 
309—Harrison v. I^whome, 203 S.E.2d 292, 130 
Ga.App. 314. 

R.L—Morrarty v. Reah, 219 A.2d 404, 100 R.I. 689. 
Wash.—Leak v. U.S. Rubber Cb., 511 P.2d 88, 9 Wash. 
App. 98, 89 A.L.R.3d 78. 

Wis.—Ash V. American Family Mut. Ins. Co., 148 
N.W.2d 58, 33 Wis.2d 592 
Amount limited by rule 

N.Y.—^Henderson v. Marden Const. Corp., 297 N.Y 
S.2d 180, 58 Misc.2d 975. 

Dental bills 

N.Y.—Levy v. Town & Country Summer Day Camp, 
Inc., 328 N.Y.S.2d 716, affd. 68 Misc.2d 877, affd. 
329 NY.S2d 555, 38 A.D.2d 703, 

48.5. Miss.—Dennis v. Pnsock, 181 So.2d 125, 254 
Miss. 574, app. after remand 221 So.2d 706. 

Evidence held admissible 
III.—Roewe V Lombardo, 221 N.E.2d 521, 76 Ill 
App.2d 164. 

Mo.—Norris v. Winkler, App., 402 S.W,2di 24. 

Vt.—Forcier v. Grand Union Stores, Inc., 264 A 2d 796, 
128 Vt. 389. 

W.Va.—Abdulla v. Pittsburgh & Weirton Bus Co., 213 
S.E.2d 810, 158 W. Va. 592, 89 A.L.R.3d 994. 
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Evidence held Inadmissible 

Mo—Richardson v Wendel, 401 S.W.2d 455 

Okl.—^Williams v, Safeway Stores, Inc,, 515 P.2d 223. 

49. Time for objection 

Ala —Union Spnngs Tel. Co. v. Green, Civ., 255 So.2d 
896, 47 AIa.App 427 
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50. Ala —Harden v. Alabama Great Southern R. Co., 
Civ.App., 229 So 2d 803, 45 Ala.App. 301. 

Md —Metropolitan Auto Sales Corp. v. Koneski, 249 
A 2d 141, 252 Md. 145—Wole v. Levitt & Sons, 
Inc., 298 A 2d 374, 267 Md. 623. 

Miss—Wild V Bass, 173 So.2d 647, 252 Miss. 615— 
Dennis v Pnsock, 181 So.2d 125, 254 Miss. 574, 
app. after remand 221 So.Zd 706. 

N.D—Holecek v Janice, 171 NW.2d 94. 

Vt—Kinney v. Cloutier, 211 A.2d 246, 125 Vt 109. 

50.5. Ga.—Lester v. S. J, Alexander, Inc., 193 S.E 2d 
860, 127 Ga.App. 470—Jordan v. Hagewood, 213 
S.E.2d 85, 133 Ga,App. 958. 

NC—Graves v. Harrington, 171 S.E 2d 218, 6 N.C. 
App. 717 

Wis.—Smith v St. Paul Fire & Marine Ins. Co., 203 
N.W 2d 34, 56 Wis.2d 752 

50.10. Colo.-Bnola v. Roy, 459 P.2d 288, 170 Colo. 
97 

50.25. Other evidence required 

Ga.—Neloms v. Carmichael, 187 S.E.2d 555, 125 Ga. 
App. 331. 

51. Ala-Smith-Kelly Supply Co. v. Bryant, 235 
So.2d 848, 285 Ala. 712. 

52. Ga.—Waldrop v White, 171 S.E.2d 758, 120 Ga. 
App. 607 

Pa.-Ratay v. Yu Chen Liu, 260 A.2d 484, 215 Pa.Su¬ 
per. 547. 

Tex.—American Central Ins. Co. v. Melton, Civ.App., 
389 S.W.2d 177, err. ref, no rev. err. 

54. Del.—Maguire v Leggio, 280 A.2d 723. 
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54.5. Ill.—Gilliam v. Agar Packing Co., 216 N.E,2d 
504, 67 IlI.App.2d 235. 

54.10. N.C.—Howell v. Nichols, 207 S.E.2d 768, 22 
N.C App. 741, cert. den. 209 S.E.2d 316, 286 N.C 
211 . 

54.15. U.S.-Trapp v. 4-10 Inv. Corp., CA.N.D., 
424 F,2d 1261, 

56.5. Cal.—Henninger v. Southern Pac. Co., 59 CaL 
Rptr. 76, 250 C.A.2d 872. 

Ind.—Benson v. Warble, 255 N.E.2d 230, 146 Ind App. 
307. 

Miss.—Tippit V. Hunter, 205 So.2d 267. 

§ 157 . -Injuries to Property 
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57. Ill.—Chicago, B. & Q.R.R. v. Ommen, 235 
N E.2d 880, 93 I!lApp.2d 299, app. after remand 
264 N.E.2d 535, 130 m.App.2d 715. 

N.C.—HufFv Thornton, 213 SE.2d 198, 287 N.C 1. 

Pa.—Gustave Paul, Inc. v. Standard Slag Co., 34 D. & 
C2d 403. 

W.Va.—Cline v. Paramount Pac., Inc., 196 S.E.2d 87, 
156 W.Va. 641. 

Evidence held inadmissible 

(3) Iowa—Martin v. Jaekel, 188 N.W.2d 331, 

N.C — Midgctt V. North Carolina State Highway Com¬ 
mission, 144 S,E.2d 121, 265 N.C 373. 

61.10. Loss of use of machine 

U.S.—Finkel v. Challenger Manne Corp., D.CFla., 316 
FSupp. 549. 

65.5. Ala.—Champion v. Gaines, Civ., 266 So.2d 150, 
48 Ala.App. 484 

Ky.—Terry & Wright of Ky. v. Crick, 418 S.W.2d 217. 

Mo.—Misc. V. C.B. Contracting Co., App., 394 S.W.2d 
98. 

Neb.—Lundt v. Parsons Const. Co., 150 N.W.2d 108, 
181 Neb. 609. 
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N.C—Tnad Const Co v Morns, 214 S.E.2d 209, 25 
N.CApp. 647. 

Evfdence held inadmissible 

(2) Other evidence. 

Ill.—Bella Kay Bldg. Corp. v City of Chicago, 208 
N.E.2d 60, 58 Ill.App.2d 230. 
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65.10. U.S —Haisch v Southaven Land Co, D C 
Miss, 274 F.Supp. 392. 

Ga.—Clayton County Bd. of Ed. v Hooper, 198 S.E.2d 
373, 128 Ga App. 817. 

Ill—Chicago, B. & QR Co. v. Ommen, 264 NE.2d 
535, 130 Ill.App 2d 713 

La.—Mut. V. Newark Ins. Co., App, 289 So.2d 237, 
writ den., Sup, 290 So.2d 910, 912. 

Mass.—Medford Housing Authority v Mannucci Bros 
& Co. 241 N.E.2d 834, 354 Mass 699 

Pa.—Bleman v Gold, 246 A.2d 376, 431 Pa. 348. 

R.I.—beSpinto v Bnstol County Water Co, 227 A 2d 
782, 102 R.I. 50, 34 A.L.R.3d 809 

W.Va,—Steinbrecher v. Jones, 153 SE2d 295. 

65.15. Ill.—Chicago, B. & Q.RR v Ommen, 235 
N E.2d 880, 93 Ill.App.2d 299, app. after remand 
264 N.E2d 535, 130 Ill.App.2d 713. 

67. W.Va.—Steinbrecher v. Jones, 153 S E.2d 295 

68. Ill—Chicago B. & QR. Co. v. Ommen, 264 
N.E2d 535, 130 Ill.App.2d 713. 

Md.—Jarvis v. Mayor and City Council of Baltimore, 
237 A.2d 446, 248 Md. 528. 

Neb—Amencan Tel. & Tel. Corp. v Thompson, 227 
N.W.2d 7, 193 Neb. 327. 

Damage resulting in impairment of security of 
lien 

N.Y.—^R.G. Equipment Corp. v. Gursha, 303 N.Y S 2d 
275, 60 Misc.2d 240 

Catalog prices 

Ill.—Behrens v. W. S. Bills & Sons, Inc, 283 N.E.2d I, 

5 IIl.App.3d 567 

Inferior quality 

La.—Roshong v. Travelers Ins. Co., App., 281 So.2d 
785. 

Estimated cost of repairs 

N.C—Heath v. Mosley, 204 S.E2d 234, 21 N.C.App. 
245 

68.5. Evidence held inadmissible 

U.S.—Taylor v. B Heller & Co., C.A.Ohto, 364 F.2d 
608. 
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69. U.S.—General Ins. Co of Amenca v. Hercules 
Const Co., C.A.MO.. 385 F.2d 13 

R.I.—DeSpirito v. Bristol County Water Co, 227 A.2d 
782, 102 R.I. 50, 34 A.L.R 3d 809 

71. Mo.—DeAmion v. City of St. Louis, App, 525 
S.W.2d 795. 
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71.10. Fla.—McDonald Air Conditioning, Inc. v, 
John Brown, Inc., App., 285 So.2d 697. 

72. Ala.—Parker v. Muse, Civ., 250 So.2d 688, 47 ' 
Ala.App. 84. 

77.10. Wyo.—South Cheyenne Water and Sewer Dist. 
V. Stundon, 483 P.2d 240. 

78. Kan.—Casey v. Phillips Pipeline Co, 431 P.2d 
518, 199 Kan. 538. 

Tex.—CJ.S. quoted in Boyett v. Enders, Civ.App., 456 
S.W.2d 701, 702— CJS. cited in International 
Harvester Company v. Kesey, 507 S.W.2d 195, 197. 

Evidence held admissible 

(3) La,—Bryant v. McCann, App., 297 So.2d 262 

Evidence held Inadmissible 

(3) Other evidence. 

Wash.—Watkins v. FMC Corp -Niagara Chemical Divi¬ 
sion, App., 531 P.2d 505, 12 Wash App. 701, 90 
A.L.R.3d 794. 
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79.10. Utah—Brereton v Dixon, 433 P 2d 3, 20 
Utah2d 64 

80. N D —C.J.S. quoted in Beck v Lind, 235 N W 2d 
239, 252, 253 
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91. Tex—Burrus Feed Mills, Inc v Reeder, Civ 
App, 391 SW2d 121 

95. Iowa—C.J.S. quoted at length in State v Urba- 
nek, 177 NW 2d 14, 18 
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96.15. Evidence held properly rejected 
U.S.—Rhoades, Inc v United Air Lines, Inc , D.C Pa, 
224 F Supp 341, affd, C A, 340 F 2d 481 
97. US—Rhoades, Inc v United Air Lines, Inc, 
DC Pa, 224 F.Supp. 341, affd., CA, 340 F.2d 
481 

Iowa—C.J.S. quoted at length in State v Urbanek, 177 
N W 2d 14, 18—Schiltz v Cullen-Schiltz & Associ¬ 
ates, Inc, 228 NW2d 10 

2. R I —DeSpinto v Bnstol County Water Co, 227 

A.2d 782, 102 R.I 50, 34 A L R.3d 809. 
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3. U S.—Ginns v. Towle, C A Conn., 361 F.2d 798. 
Iowa—C.J.S. cited in Jacobson v Benson Motors, Inc., 

216 N.W2d 396, 405 

5. Md —Checkpoint Foreign Car Service, »■ Inc. v. 

Sweeney, 242 A.2d 148, 250 Md. 251 
12. Ark —Rouse v. Weston, 420 S.W.2d 83, 243 Ark. 
396. 

N.H—Couture v Marquis, 217 A.2d 175, 107 N H 47 

In New York 

(4) Other statements. 

N.Y—Wachsman v. Hethenng, 294 NYS.2d 760, 31 
A D.2d 522. 
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14. N.C—Roberts v. Pilot Freight Garners, Inc., 160 
SE.2d 712, 273 NC 600. 

15. Ill.—^Smith V Champaign Urbana City Lines, Inc, 
252 NE 2d 381, 116 Ill.App 2d 289. 

Iowa—C.J.S. quoted at length in Harlan v. Passot, 150 
NW.2d 87, 91, 260 Iowa 501 
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19. Evidence admissible to prove value 
(1) Miss—Dehmer v. Hederman, 173 So.2d 924, 252 
Miss. 839, sug. err over. 175 So.2d 136, 252 Miss. 839 
N D.—Munro v. Pnvratsky, 209 N W 2d 745, 69 A L. 
R3d 87 

27. Ark —Stipp v. Jenkins, 386 S W 2d 695, 239 Ark 
15. 

Ill—Harnngton v Kelly, 205 N E.2d 652, 57 Ill. 
App 2d 262 

Vt.—Kinney v. Cloutier, 211 A.2d 246, 125 Vt. 109. 
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28. Vt.—Kinney v. Cloutier, 211 A 2d 246, 125 Vt. 
109. 

28,5. N.Y.-Glazer v. Quittman, 377 N.Y.S.2d 913, 
84 Misc.2d 561. 

Ohio—Automobile Club Ins. Co. v. Davis, 266 N.E.2d 
606, 26 Ohio Misc, 37. 

29.50. Ala.—Thomas v. Ware, 204 So.2d 501, 44 
Ala. App. 157. 

Ind.—New York Cent. R Co. v. Churchill, 218 N.E.2d 
372, 140 Ind.App. 426 

30. Ala.—Thomas v. Ware, 204 So.2d 501, 44 Ala, 
App. 157. 

Ky —Columbia Gas of Kentucky, Inc. v Maynard, 532 
S.W 2d 3 

Tractor-trailer combination" 

Ind —New York Cent. R. Co. v. Churchill, 218 N.E.2d 
372. 140 Ind.App. 426 
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30.5. Fla.—Meakin v Dreier, App, 209 So.2d 252— 
Amencan Motors Sales Corp v Connell, App, 
283 So 2d 368. 

31.5. Miss—Pelican Trucking Co v Rossetti, 170 
So 2d 573, 251 Miss. 37 
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34.5. N C —Roberts v Pilot Freight Garners, Inc, 
160 S.E2d 712, 273 N.C. 600. 

§ 158. -Breach of Contract 

40. U.S—Standard Oil Co. of Cal v Perkins, C.A. 
Or, 347 F2d 379. 

Cal—Dallman Co. v Southern Heater Co., 68 Cal. 
Rptr 873, 262 C A.2d 582. 

III.—Franzen v Dunbar Builders Corp., 270 NE.2d 
118, 132 Ill. App 2d 701. 

Mich—Dienckx v. Vulcan Industries, App., 158 
N.W 2d 778, 10 Mich App. 67 

W Va—Steinbrecher v Jones, 153 S.E2d 295. 

Evidence held admissible 

(7) Other evidence. 

U.S.—Citizens Nat. Bank of Orlando v. Vitt, C.A Tex., 
367 F.2d 541, app after remand 414 F.2d 696. 

Ala—Johnson v. MPL Leasing Corp., 441 So.2d 904 

Ill.—Ross v Danter Associates, Inc, 242 N.E.2d 330, 
102 IllApp 2d 354. 

Mass.—Rombola v. Cosindas, 220 NE2d 919, 351 
Mass. 382 

Wash —Golob v. George S May Intern Co, 468 P.2d 
707, 2 Wash App 499 
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41. Kan —Jim Mahoney, Inc v Galokee Corp., 522 
P.2d 428, 214 Kan. 754. 

41.5. Flexible approach 

U S —Shearon v Boise Cascade Corp, C.A Iowa, 478 
F.2d nil. 

41.10. Fla—R. K. Cooper Builders, Inc. v. Free- 
Lock Ceilings, Inc, App., 219 So.2d 87. 

41.15. Ill.—Ross v. Danter Associates, Inc., 242 
N.E.2d 330, 102 Ill.App.2d 354. 

43.10. Wis.—Hope Acres, Inc v. Hams, 134 N.W.2d 
462, 27 Wis.2d 285, reh. den. 135 N.W.2d 775, 27 
Wis 2d 285. 

45. U S —Vancouver Plywood Co v. Godley Const 
Co., C A.N C, 393 F.2d 295 

N.H —Sargent v. Janvnn, 242 A.2d 73, 109 N.H. 66. 

Evidence held inadmissible, etc. 

(8) Other matters. 

Md —Correlli Roofing Co v. National Instrument Co., 
214 A.2d 919, 240 Md 627. 

Ohio—Daniels v. Albert J. Corey Co., 208 N E.2d 150, 

, 2 Ohio App. 297. 

Utah—Flynn v' Schocker Const. Co., 459 P 2d 433, 2 
Utah2d 140. 

Weight of opinion of witness and not admissibil¬ 
ity involved 

Cal.—Bayuk v Edson, 46 Cal Rptr 49, 236 C.A.2d 309. 
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46. Pa.—Wolfe v. Pickell, 205 A 2d 634, 204 Pa.Su- 
per. 541. 

52. Fla—R. K. Cooper Builders, Inc. v. Free-Lock 
Ceilings, Inc., App., 219 So,2d 87. 

Ky.—Gray v. Mattingly, 399 S.W.2d 301. 

La.—Florida Ice Mach. Corp. v. Branton Insulation 
Inc., App., 290 So.2d 415—Nidhols Ford Co., Inc. 
V. Hughes, App , 292 So.2d 345. 

54. Evidence held admissible 

Tex.—Guido & Guido, Inc v. Culberson County, Civ. 
App., 459 S.W.2d 674. 

page 66 

55. U S.—Frank Horton & Co. v. Cook Elec. Co., 
CA.Ill., 356 F.2d 485, cert den. 86 S.Ct. 1572, 
384 U.S. 952, 16 LEd.2d 548. 
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55.55. U S — Shearon v Boise Cascade Corp, C A 
Iowa, 478 F 2d 1111 

Ga—North Georgia Petroleum Co. v. Lewis, 197 
SE.2d 457. 128 GaApp 653 

La —Irby Steel v. W. R Fairchild Const. Co, Ltd, 
App, 270 So.2d 233 

Mo.—Edwards v. City of Bowling Green, App, 463 
S.W.ld 604 

“Going business” rule 

U.S —Standard Oil Co of Cal. v. Perkins, C A Or., 347 
F 2d 379 

Loss resulting as natural consequence of breach 

N.Y.—Ray Go Inc. v, Credle, Equipment, Inc., 339 
N.y.S 2d 120, 40 A D 2d 207 

57. U.S —Eazor Express, Inc. v. International Broth, 
of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, C A Pa, 520 F.2d 951, cert 
den. 96 S.Ct. 1149, 424 U.S. 935, 47 L.Ed.2d 342, 
reh den. 96 S Ct 1502, 425 U S 908, 47 L.Ed.2d 
758. 

57.5. U.S —Lewis V Mobil Oil Corp, C.A Ark., 438 
F.2d 500—McBrayer v Teckla, Inc., C.A.Tex, 
496 F.2d 122, reh. den. 502 F.2d 1167 

Petition of Canal Barge Co., D C.Miss, 323 
F.Supp. 805, affd in part, revd in part on oth 
grds., C.A., 480 F.2d 11, am. on oth grds. 513 
F.2d 911, cert. den. 96 S.Ct. 71, two cases, 423 U S. 
840, 46 L.Ed 2d 60. 

Va.—Mullen v. Brantley, 195 S.E.2d 696, 213 Va 765. 

58.5. III.—Wolfe V. Whipple, 251 N.E2d 77, 112 
Ill App.2d 255 

58.15. Vt.—Berlin Development Corp v. Vermont 
Structural Steel Corp., 250 A 2d 189, 127 Vt, 367. 

§ 159 . -Exemplary Damages 
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59. Iowa—C,J.S. cited in Jacobson v. Benson Motors, 
Inc., 216 N.W 2d 396, 450-CJ.S. cited in Pogge 
V. Fullerton Lumber Co., 277 N.W.2d 916, 921 

ETidence inadmissible 

U.S.—Herman v Hess Oil Virgin Islands Corp., D C. 
Virgin Islands, 379 F.Supp. 1268, affd., C.A., 524 
F.2d 767. 

60. Cal.—^Toole v. Richardson-Merrell Inc., 60 Cal. 
Rptr. 398, 251 C.A 2d 689, 29 A.L R.3d 988. 

Ga.—F. N. Roberts Corp. v. Southern Bell Tel & Tel. 
Co., 209 S.E.2d 138, 132 Ga.App. 800. 

61. Ariz.—Pre-Fit Door, Inc. v. Dor-Ways, Inc., 477 
P.2d 557. 13 Ariz.App. 438. 
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63. S.D.—Hannahs v. Noah, 158 N.W.2d 678, 83 S.D. 
296. 

67. Anz.—Forqucr v. Pinal County, 526 P.2d 1064, 
22 Ariz.App. 266. 

Mo.—C.J.S. cited in Baker v. Newcomb, App., 621 
S.W.2d 535, 538, 

§ 160. — Aggravation, Mitigation, 
and Reduction of Loss 

69. Ill.—Birchfield v. Wabash-Monroe Garage & 
Parking Corp., 252 N.E.2d 89, 113 Ill.App.2d 178. 

La.—^Nolan v. Liuzza, App., 301 So.2d 892. 

N.C.—Wadcn v. McGhee, 161 S.E.2d 542, 274 N.C. 
174. 

Ohio—^Tonti v. Morrison, 281 N,E.2d 12, 29 Ohio 
App.2d 273. 

Wis.—Fitzwilliams v. O’Shaughnessy, 161 N.W.2d 242, 
40 Wis.2d 123. 

“Mary Carter Agreement'* see supra § 98(2). 
Faiticular facts and circuinstances 
(4) Other facts and circumstances. 

U.S.—Glazer v. Glazcr, C.A.La., 374 F.2d 390, cert, 
den. 88 S.Ct. 100, on remand, D.C., 274 F.Supp. 
471, on remand 278 F.Supp. 476—Rowell v. Tread¬ 
well Ford, Inc,, C.A.Ala,. 511 F.2d 164. 

Cal—Garfield v. Russell, 59 Cal.Rptr. 379. 251 C.A2d 
275. 


Ga—Barnes v, Cornett, 213 SE2d 703, 134 GaApp. 

• 120 . 

Ill —Behrens v. W S Bills & Sons, Inc., 283 N E 2d 1, 
5 Ill App 3d 567 

Ky.—State Property and Buildings Commission of 
Dept of Finance v. H. W, Miller Const. Co., 385 
S.W 2d 211 

Wash—Kubista v. Romaine, 538 P2d 812, 14 Wash. 

App. 58, affd. 549 P.2d 491, 87 Wash.2d 62. 

Wis—Lautenschlager v. Hamburg, 165 N.W,2d 129, 41 
Wis 2d 623. 

Failure to wear seat belts 

U S,—Pntts V. Walter Lowery Trucking Co, D.C Pa, 
400 F Supp 867. 
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70. Surgery 

La,—Brown v State Farm Fire & Cas. Co, App., 252 
So 2d 909 

70.5, III—Rosenstein v Chicago Transit Authority, 
299 N E.2d 396, 12 IIl.App 3d 1089. 

71. U.S.—Fullerton v Monongahela Connecting R. 
Co.. D.CPa., 240 F.Supp 472. 

71.10. US—Bourque v Diamond M. Drilling Co, 
C.A La., 623 F.2d 351 

Ala —Bntton v. Doehnng, 242 So.2d 666, 286 Ala 498. 

Colo.—Powell V Brady, 496 P.2d 328, 30 CoIo.App 
406, affd, Sup, 508 P2d 1254, 181 Colo. 218. 

Fla—Kendle v Viera, App, 321 So.2d 572. 

Hi— Atz V Goss, 316 N.E.2d 29. 21 IllApp.Sd 878 

N.Y —Rutzen v. Monroe County Long Term Care 
Program, Inc, 429 NYS.2d 863, 104 Misc.2d 
1000. 

Evidence held inadmissible 

(3) Other evidence 

U S.—Bottorff V Ault. C.A Ind., 374 F.2d 832 

Conn —Acampora v. Ledwitz, 269 A.2d 288, 159 Conn. 
377. 

Md.—Rogers v, Frush. 262 A.2d 549, 257 Md. 233, 40 
A.L R.3d 847. 

Mo.—Immekus v. Quigg, App, 406 S.W 2d 298 

Ohio—Pryor v. Webber, 263 N.E.2d 235, 23 Ohio St.2d 
104. 

Evidence of failure to use seat belts 

Mich.—Romankewiz v Black, 167 N.W.2d 606, 16 
Mich.App. 119—Schmitzer v. Misener-Bennett 
Ford, Inc., 354 N.W,2d 336, 135 Mich App. 350 

71.15. U.S.—Page v. St. Louis Southwestern Ry. Co., 
CA.Tex., 349 F2d 820—Fuhrman v. Reading 
Co., CA.Pa,, 439 F.2d 10—^Raycraft v. Duluth, 
M. & I.R. Ry. Co., C.A.Minn., 472 F.2d 27—Ben¬ 
son v. American Export Isbrandtsen Lines, Inc., 
C A.Pa., 478 F.2d 152, cert den 94 S.Ct. 898, 414 
U.S. 1145, 39 L,Ed2d 100—Kukuruza v. General 
Elec. Co, CA.Mass, 510 F.2d 1208. 

Golden v. Sommers, D.C.Pa., 56 F.R.D. 3, affd., 
CA.. 481 F.2d 1398. 

' Ark—C.J.S. cited in Amos v. Stroud, 482 S.W.2d 592, 
596, 252 Ark. 1100. 

Conn.—Gorham v. Farmington Motor Inn, Inc., 271 
A.2d 94, 159 Conn. 576. 

D.C.—Caughman v. Washington Terminal Co, C.A., 
345 F2d 434, 120 U.S App.D.C. 217. 

Fla.—Williams v. Pincombe, App., 309 So.2d 10. 

Ga.—Partridge v. Lee, 159 S.E.2d 113, 116 Ga.App. 
800—Bennett v. Haley, 208 S.E.2d 302, 132 Ga. 
App. 512, 77 A.LR.3d 353. 

Ind.—Brindle v. Harter, 211 N.E.2d 513, 138 Ind.App. 
692, app. after remand 251 N.E.2d 590, 145 Ind. 
App. 411. 

Ky.—Scudamore v. Horton, 426 S W.2d 142. 

Mass,—Goldstein v. Gontarz, 309 N.E.2d 196, 364 
Mass. 800. 

Mont.—Goggans v. Winkley, 495 P.2d 594, 159 Mont, 
85. 

N.J.—Dubil V. Labate, 245 A.2d 177, 52 N.J. 255. 

N.M,—Martinez v. Knowlton, 536 P.2d 1098, 88 N.M. 
42, cert. den. 536 P.2d 1084, 88 N.M. 28. 

N.C.—Spivey v. Babcock & Wilcox Co., 141 S.E.2d 808, 
264 N.C. 387. 
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Ohio—Pryor v. Webber, 263 N.B.2d 235, 23 Ohio St.2d 
104—Suchy v Moore, 279 N,E.2d 878, 39 Ohio 
St.2d 99 

Or.—Reman v. Pacific Motor Trucking Co., 527 P 2d 
256, 270 Or. 208. 

Pa.—Kagarise v. Shover, 275 A 2d 855, 218 Pa Super, 
287 

S.C—Young V. Warr, 165 S,E.2d 797, 252 S.C 179. 
Tenn.—Donnell v. Donnell, 415 S.W.2d 127, 220 Tenn. 
169. 

Tex.—C.J.S. cited in Texas General Indemnity Co. v. 
Hamilton, Civ.App., 420 S.W.2d 735, 738, err. ref. 
no rev. err—Atchison, T & S.F. Ry., Co. v. 
Acosta, Civ.App., 435 S W 2d 539, err. ref. no rev. 
err.—^Jordan v. Walker, Civ.App., 448 S.W.2d 837, 
err. ref. no rev. err.—Ryan v. Hardin, Civ.App., 
495 S.W 2d 345. 

Wash.—Fleming v. Mulligan, 478 P.2d 754, 3 Wash. 
App. 951. 

Insurance payments 

Cal—Hmjak v. Graymar, Inc, 94 Cal.Rptr. 623, 484 
P 2d 599, 4 C.3d 725, 47 A.L R.3d 224 
III —Geisberger v Quincy, 278 N.E.2d 404, 3 III. 
App.3d 437. 

Ind—Evans v. Breeden, 330 N.E,2d 116, 164 Ind.App. 
558 

La.—Lefevre v. Allstate Ins. Co., App., 258 So 2d 397 
Workmen’s compensation benefits 
D.C.—Chavis v. Commercial Storage, Inc., App., 324 
A 2d 695. 

III.—Sweeney v. Max A. R. Matthews & Co., 264 
N.E.2d 170, 46 I11.2d 64. 

Wolfe V Whipple, 251 N.E.2d 77, 112 in.App.2d 
255. 

Salary 

N.C—Marley v Gantt. 323 S.E.2d 725, 72 N.C.App. 

200 . 

Military benefits 

Tex—Montandon v. Colchour, Civ.App., 469 S.W.2d 
222 

Social security and black lung benefits 
Ill.—Cargnino v. Smith, 308 N.E.2d 853, 17 Ill.App.3d 
831. 

Veterans’ administration benefits 
US.—Hoffman v. Sterling Drug, Inc,, D.CPa., 374 
F.Supp, 850. 

Social insurance benefilts 

D.C—LaMade v. Wilson, CA.. 512 F.2d 1348, 168 
U.S.AppD.C. 108. 

71.20. U.S.—^Thompson v. Kawasaki Kisen, K.K., 
C.A.Mass, 348 F.2d 879, cert. den. 86 S.Ct. 540, 
382 US. 987, 15 L.Ed.2d 475. 

Cal.—Hmjak v. Graymar, Inc., 94 CalRptr. 623, 484 
P.2d 599, 4 C.3d 725, 47 A.L.R.3d 224. 

Turner v. Mannon, 45 Cal.Rptr. 831, 236 C.A.2d 
134—Albrecht v. Broughton, 85 Cal.Rptr. 659, 6 
CA.3d 173. 

Ind.-Jackson v. Beard, 255 N.E.2d 837, 146 Ind.App. 
382. 

La.—Lewis v. Fidelity & Cas. Co of New York, App., 
230 So.2d 636. 

Miss.—^Walters v. McLaurin, 204 So.2d 866. 

N.J.—Graf v. Folarao, 239 A.2d 15, 99 N.J.Super. 173. 
SC—Young V. Martin, 173 S.E2d 361, 254 S.C. 50. 
Wis.—^Hack v. State Farm Mut. Auto. Ins. Co., 154 
N.W,2d 320, 37 Wis.2d 1. 

insurance and workmen’s compensatiott pay¬ 
ments 

(2) Other statements. 

U.S.—Mangan v. Broderick & Bascom Rope Co., C.A. 
III, 351 F.2d 24, cert. den. 86 S.Ct. 930, 383 U.S. 
926, 15 L.Ed.2d 846. 

Possible county assistance 

Fla.—Hirsch v. Mount Sinai Medical Center, Inc., App. 

3 Dist., 458 So.2d 6. 

Receipt of benefits to enhance malingering 

Ky.-Davidson v. Voglcr, 507 S.W.2d 160. 

Or.—Jenks v. Larimer, 518 P.2d 1301. 268 Or. 37. 
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Loss of future earnings 

La.—Reeves v. Gulf States Utilities Co, App, 312 
So.2d 118, writ gr., Sup, 320 So 2d 902, on remand 
327 So 2d 671, writ den. 330 So 2d 309, and 311 
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72. Ga.—Kingston Pencil Corp. v Jordan, 154 S.E2d 
650, 115 Ga.App. 333. 

Pa.—Steele v Sheppard, 111 P.L.J. 87, revd on oth 
grds. 192 A.2d 397, 411 Pa. 481. 

72.10. Statute requires evidence outside jury’s 
presence where several tortfeasors involved 
N.Y.—Abemethy v. Azzoni, 358 NYS2d 264, 78 
Misc.2d 832. 

Failure to disclose codefendant’s secret agree¬ 
ment to jury erroneous 

Fla.—Imperial Elevator Co , Inc. v. Cohen, App., 311 
So.2d 732 

§ 162(1). Weight and Sufficiency 

74. U.S.—Parker v. Wideraan, CA.Fla, 380 F.2d 
433—University Computing Co. v. Lykes-Youngs- 
town Corp., C.A.Ga, 504 F 2d 518, reh den 505 
F.2d 1304. 

Christiansen v. Mechanical Contractors Bid De¬ 
pository, D.C.Utah, 230 F.Supp 186, afFd., C.A., 
352 F2d 817, cert. den. 86 S.Ct. 1365, 384 US. 
918, 16 L.Ed.2d 439—Frankel v U.S., D.C.Pa., 
321 F.Supp. 1331. afFd., CA., 466 F.2d 1226 
La.—Lambert v. Allstate Ins. Co., App., 195 So 2d 698 
Md.—B & B Refrigeration & Air Conditioning Service 
Co. V. Stander, 284 A.2d 244, 263 Md. 577 
N.Y —Alebrande v. New York City Housing Authority, 
254 NY.S.2d 326, 44 Misc.2d 803, revd. on oth 
grds. 268 N.Y.S 2d 579, 49 Misc.2d 880. 

Tex.—^Associated Architects & Engineers, Inc. v. Lub¬ 
bock Glass & Mirror Co., Civ App., 422 S.W.2d 
942, err. ref. no rev. err. 

Evidence held sufficient 

(1) IlL—Kanc v. Nomad Mobile Homes, Inc., 245 
N.E.2d 512, 105 Ill.App.2d 465. 

N.J,—Misani v. Ortho Pharmaceutical Corp., 198 A.2d 
791, 83 N.J.Super. 1, revd. on oth. grds. 210 A. 2d 
609, 44 N.J. 552, app. dism., cert, den 86 S.Ct. 
398, 382 U.S. 203, 15 L.Ed.2d 270, reh. den. 86 
S.Ct. 1363, 384 U.S. 923, 16 L,Ed,2d 444 
N.M.—Rayco Drilling Co. v. Dia-Log Co., 464 P 2d 17, 
81 N.M. 101. 

Wash,—Quigley v. Spano Crane Sales & Service, Inc., 
422 P2d 512, 70 Wash.2d 198. 

(5) U.S.—Hill V. Franklin County Bd of Ed , C A 
Tenn., 390 F.2d 583. 

Minn.—Roberts v. Kettner,' 161 N.W.2d 302, 281 Minn 
203. 

Tex.—Smith v. Safeway Stores, Inc., Civ.App, 433 
S.W.2d 217, ref. no rev. err. 

(6) U.S.—Kingwood Oil Co. v. Plateau, Inc., CA. 
N.M., 414 F.2d 1320—Noble v. Bank Line, Limited, 
C.A.Tex., 431 F.2d 520. 

Cal.—Matthics v. Dubuque Packing Co., 61 Cal.Rptr. 
282, 253 C.A.2d 202. 

Colo.—Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61—Simon v, Ciancio, App., 475 
P.2d 343. 

La.—^Trahan v. Florida Gas Transmission, Co., App., 
208 So.2d 550. 

S.D.—Hannahs v. Noah, 158 N.W.2d 678, 83 SD. 296. 
Evidence held insufficient 
(I) La.—Monroe “66” Oil Co. v. Hightower, App, 
180 So.2d 8—^Morere v. Dixon Real Estate Co., App., 

188 So.2d 623—Lambert v, Allstate Ins. Co., App., 195 
So.2d 698. 

Tex.—Certain-Teed Products Corp. v. Bell, Civ.App., 
411 S.W2d 596, afFd., Sup., 422 S.W.2d 719— 
Blume V. Weaver, Civ.App., 412 S.W.2d 760. 
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75.10. R.I —Fusaro v. Naccarato, 237 A.2d 545,‘ 103 
R.I. 324. 

Tex.—Barstow v. Jackson, Civ.App., 429 S.W.2d 536 


76. Wis—C.J.S. cited in Plywood Oshkosh, Inc. v. 
Van’s Realty, 257 N W.2d 847, 849, 80 Wis.2d 26 

77. Alaska—Transamenca Title Ins. Co. v. Ramsey, 
507 P.2d 492. 

Ga.—Zeeman Mfg Co. v. L R Sams Co., 179 S.E2d 
552, 123 Ga App. 99 

78. U S —Royston Distnbutors, Inc. v Moore- 
McCormack Lines, Inc., D.C Pa., 252 F.Supp 480 
—Gatenby v. Altoona Aviation Corp, D.C Pa, 
277 F.Supp 1011—Monona Shores, Inc v. U.S. 
Steel Corp., D.C Minn, 374 F Supp 930. 

81. Ala —C.J.S. cited in Water Supply Bd. of City of 
Arab v. Williams, Civ, 302 So.2d 534, 536, 53 
Ala App. 560, 73 A L R 3d 1287 

Evidence held sufficient 

(3) Other matters. 

Wis.— ^August Schmidt Co v Hardware Dealers Mut 
Fire Ins Co., 133 NW2d 352, 26 Wis.2d 517. 

Evidence held insufficient 
(5) U S —^Autrey v Williams & Dunlap, D.C.La., 
210 F.Supp. 491, affd. in part and revd. in part on oth. 
grds, C. A, 343 F.2d 730, reh den. 346 F.2d 1007—Ri¬ 
ley v. General Mills, Inc., D.C.Pa., 226 F.Supp. 780, 
remd , C A., 346 F.2d 68. 

La —Davis v. Roberts, App., 194 So 2d 772 
Neb—Carl R. Anderson & Co v Suhr, 149 N.W.2d 
101, 181 Neb. 474. 

Cost of repairs 

(2) Other matters 

La —Illinois Cent R Co. v Cullen, App, 235 So 2d 
154, wnt den 239 So 2d 172, 256 La 789. 
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82.5. U S.—Skibs A/S Gylfe v Hyman-Michaels Co, 
C A Mich, 438 F2d 803, cert den 91 SCt 73, 
404 U.S. 831, 30 LEd.2d 61 
Pfaudler Co v Amencan Beef Packing Co., 
D C.Iowa, 338 F Supp. 701 

Colo—Arvada OK Rubber Welders v Arvada State 
Bank, App., 472 P 2d 697. 

La.—Lambert v Allstate Ins. Co., App., 195 So.2d 
698—^Trinity Universal Ins. Co. v, Normand, App,, 
220 So.2d 583. 

N.J.—Cohen v. Fair Lawn Dames, Inc., 206 A.2d 585, 
86 N.J.Super. 206, affd 210 A.2d 73. 44 N.J. 450. 
N.Y.—Sinskey v Nadler, 329 N.Y.S.2d 490, 38 A D.2d 
904, affd 310 NE2d 543, 34 N.Y.2d 585, 354 
N.Y.S.2d 947 

Attorney fees and litigation expenses 

(3) U S.—State Farm Mut. Auto Ins Co v. Smoot, 
CA.Ga., 381 F2d 331, cert. den. 88 SCt 1248, 390 
U.S 1005, 20 L.Ed.2d 105. 

Ga—Adams v Cowart, 160 S,E.2d 805, 224 Ga 210 

(4) Other statements. 

Ga.—Talley-Corbett Box Co v Royals, 216 S E 2d 358, 
134Ga.App 769 

Mich—Heischer v Buccilli, 163 N.W.2d 637, 13 Mich. 
App. 135. 

Evidence held sufficient 
(1) D.C.—R. S Willard Co v Columbia Van Lines 
Moving & Storage Co., App., 253 A.2d 454 
Ind.—General Outdoor Advertising Co. v. La Salle 
Realty Corp., 218 N.E.2d 141, 141 Ind App. 247 
La.—Southern Motels Inv. Corp. v Tower Contracting 
Co, Inc., of Tex., App., 174 So.2d 852, writ ref. 
176 So 2d 450, 248 La 118-Rader v Harper 
Aviation, Inc, App., 246 So.2d 362. 

Md.—Dillon Properties, Inc v. Minmar Builders, Inc., 
262 A.2d 740, 257 Md. 274. 

Neb.—Lundt v Parsons Const Co, 150 NW.2d 108, 
181 Neb. 609 

Evidence held insufficient 
Cal.—General Ins Co. of America v. Commerce Hyatt 
House, 85 Cal.Rptr. 317, 5 C.A.3d 460. 

La.—Perry v New Hampshire Ins. Co., App., 233 So.2d 
362, writ ref. 236 So.2d 501, 256 La. 371—Harden 
V. Houston Fire & Cas Co., App., 234 So. 2d 219 

Preponderance of evidence 

Miss.—Scott County Co-op v. Brown, 187 So.2d 321. 
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Opinion testimony to show reasonableness of 
expenditure for replaceinent 

Wash.—Hellbaum v Burwell and Morford, 463 P2d 
225, 1 Wash App. 694. 

83. La.—Madden v. Mill Engineers, Inc., App., 236 
So.2d 552. 
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83.10. Ark.—Bhssett v Frisby, 458 S W 2d 735. 

Rule applied where expense matter of common 
knowledge 

Ala —Union Spnngs Tel Co v Green, Civ., 255 So 2d 
896, 47 AIa.App. 427. 

84. La —Gascon v State Through Dept of PubVic 
Safety, App., 263 So 2d 81 

Neb—Rambo v. Galley, 199 N W2d 14, 188 Neb 692 ' 

S.D.—^Smith v Charles Mix County, 182 NW.2d 223, 
85 S D 343. 

Crop damage 

U S —Stockdale v. Agnco Chemical Co., Division of 
Continental Oil Co, D.C.Iowa, 340 F Supp 244 

85. U S.—Household Goods Carriers’ Bureau v Ter¬ 
rell, CATex, 417 F2d 47, reh. 452 F.2d 152, 
app, after remand 494 F 2d 16, reh den 496 F 2d 
878, cert den 95 SCt 246, 419 U.S. 987, 42 
L Ed.2d 260 

Fla—Dybalski v Nichols, App, 227 So 2d 510 

Ill —Corpus Juris Secundum cited in Mirski v. Chesa¬ 
peake & O.R Co., 194 NE2d 361, 367, 44 Ill 
App 2d 48, revd on oth grds 202 N.E.2d 22, 31 
Ill 2d 423 

86. U S —Haisch v Southaven Land Co., D.C.Miss., 
274 FSupp. 392 

Ga—Nail v Hiers, 157 SE.2d 771, 116 GaApp. 522. 

Wash.—Jacqueline’s Washington, Inc. v. Mercantile 
Stores Co., 498 P2d 870, 80 Wash 2d 784 

88. Del.—Stuart v. Rizzo, 242 A.2d 477. 

Ill—Behrens v. W. S. Bills & Sons, Inc., 283 N.E.2d 1, 
5 Ill App.3d 567. 

Cost, age and condition 

La.—U.S. Fidelity & Guaranty Co v Allnght Shreve¬ 
port, Inc., App., 256 So.2d 479. 

89. U.S.—Alamo Water Transp. Co. v. U.S, C.A. 
Tex., 404 F.2d 54. 

Iowa—Lubin v. Iowa City, 131 N.W.2d 765, 257 Iowa 
383. 

Cost of repairs 

(2) Other statements. 

Cal.—Smith v. Hill, 47 Cal.Rptr. 49, 237 C.A.2d 374. 

Ga.—City of Elberton v. J. C. Pool Realty Co., 143 
S.E.2d 407, 111 Ga.App. 765. 

La.—Hamilton v Travelers Indem Co., App., 248 
So.2d 617. 

Repair estimates 

Ind.—General Outdoor Advertising Co. v. La Salle 
Realty Corp., App., 218 N.E2d 141, 141 Ind.App. 
247. 

Method of repair 

La—Speight v. Southern Farm Bureau Ins. Co., App., 
254 So.2d 485. 

90. Ark.—Rouse v. Weston, 420 S.W.2d 83, 243 Ark. 
396. 

Md —Milhson v. Ades of Lexington, Inc., 277 A.2d 
579, 262 Md. 319. 

90.5. U S.—Autrey v. Williams and Dunlap, C.A. La., 
343 F.2d 730, reh. den. 346 R2d 1007—Alamo 
Water Transp Co v U S., C.A.Tex, 404 F2d 54. 

Idaho—Unity Light & Power Co v City of Burley, 445 
P.2d 720, 92 Idaho 499. 

La—American Ins. Co v Richard, App., 212 So.2d 
^81, application den. 215 So.2d 125, 252 La. 949— 
Frey v. Reed Gas, Inc., App., 231 So 2d 718. 

Mich.—Bayley Products, Inc, v. American Plastic Prod¬ 
ucts Co., 186 N.W.2d 813, 30 Mich.App. 590. 

Mo.—Edwards v. City of Bowling Green, App., 463 
S W 2d 604. 

N.M.—Fredenburgh v. Allied Van Lines, Inc,, 446 P.2d 
868, 79 N.M. 593. 
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N.Y—Mullen v Jacobs, 294 N.Y S 2d 636, 58 Misc 2d 
64. 

Tex.—Barstow v Jackson, Civ App, 429 S W 2d 536. 
Wyo.—Town of Douglas v Nielsen, 409 P2d 240. 
Particiilaff property 

(3) U.S —Chicago, M, St. P & P.R Co. v Tindal, 
D.C.Iowa, 249 FSupp 988 
La.—Davis v. Roberts, App, 194 So 2d 772 
(5) Tex.—Boyett v. Enders, Civ.App., 456 S W 2d 
701. 

(12) N.M.—Garcia v Color Tile Distributing Co., 
408 P 2d 145, 75 N.M. 570 
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90.10. U.S.—Hamilton v Stillwell Van & Storage 
Co., C.A.Pa., 343 F.2d 453—Autrey v Williams 
and Dunlap, C A.La , 343 F 2d 730, reh. den 346 
F2d 1007 

91 Ranch Corp. v Armour & Co, D.C.Wyo., 
275 FSupp 641. 

Cal—Smith v. Hill, 47 Cal.Rptr 49, 237 C.A.2d 374. 
N.M.—Louis Lyster, General Contractor, Inc. v Town 
of Las Vegas, n05 P 2d 665, 75 N.M. 427, app 
after remand 489 P2d 646, 83 N.M. 138. 

R. I.—Auchincloss v. Halloran Const. Co of R.I., 253 

A 2d 622, 105 R I 565 

Particular property 

(1) La.—Leake v. Prudhomme Truck Tank Service, 
Inc., App., 238 So.2d 4, affd., am. and revd on oth 
grds. 258 So.2d 358, 260 La. 1071 

Mass.—Medford Housing Authority v. Marinucci Bros 
& Co., 241 N.E.2d 834, 354 Mass 699. 
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95. U.S.—Daniels Towing Service, Inc v Nat. Harri¬ 
son Associates, Inc., CA.Fla., 432 F 2d 103. 

S. D.—State Highway Commission v. Foye, 205 N W 2d 

100, 87 S.D. 206. 

Wash.—Jacqueline’s Washington, Inc. v. Mercantile 
Stores Co., 498 P.2d 870, 80 Wash.2d 784 

96. U.S.—Dale Const. Co. v U.S., 168 Ct.Cl 692 

97. Kan.—Venable v. Import Volkswagen, Inc., 519 
P.2d 667, 214 Kan. 43, 68 A.L.R3d 1184 

La.—Lambert v. Allstate Ins. Co., App., 195 So 2d 698. 

98. Okl.—Maples v. Bryce, 429 P.2d 741. 

99. Termites 

Tex.—McKnight v. Hill & Hill Exterminators, Inc.,, 
689 S.W.2d 206, disapproving Terminix Interna¬ 
tional, Inc. V. Lucci, 670 S.W 2d 657. 

1. Cal—Fields v. Riley, 81 Cal.Rptr. 671, 1 C.A 3d 

608. 

Fla.—Reitano v Peninsular Bldg. Supply Co., App, 262 
So.2d 710. 

N.C.—Midgett v. North Carolina State Highway Com¬ 
mission, 144 S.E.2d 121, 265 N.C 373. 

Circumstimtial evidence 

(2) Other statements. 

Wash.—Carpenter v. Best’s Apparel, Inc., 481 P.2d 924, 
4 Wash.App. 439. 

Evidence held sufficient 

U.S.—Neher v, U.S., D.CMinn., 265 F Supp. 210. 

La.—Menard v, Andrew Jackson Apartments, Inc., 
App., 225 So.2d 249. 

N.M.—Rutledge v. Johnson, 465 P.2d 274, 81 N.M. 
217. 

Vt.—Scribner v, Richmond Farm Supply Co., 219 A.2d 
I, 125 Vt. 492. 

Evidence held insufficient 

U.S,—Hartmann v. U.S., C,A.Cal, 419 F.2d 829, cert. 

den. 90 S.Ct. 1694, 398 U.S. 909, 26 L.Ed.2d 67. 
La.—Guidry v. New Orleans Public Service, Inc., App, 
239 So.2d 744, writ ref. 241 So.2d 532, 257 La. 175. 
Va.—Smith v. Wright, 151 S.E.2d 359, 207 Va. 482. 
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2. U.S.—Nchcr v. U.S., D.CMinn., 265 F.Supp. 210. 
Wis.—Lopez V. Prestige Cas. Co,, 191 N.W 2d 908, 53 

Wis.2d 25. 


Fart attributable to defendant 
U S —Sweet Milk Co v Stanfield, C A.Anz, 353 F 2d 
811. 

6. Evidence held sufficient 

(8) Cal —Dallman Co. v. Southern Heater Co, 68 
Cal.Rptr. 873, 262 CA.2d 582 
Kan—Atkinson v Henngton Cattle Co., 436 P.2d 816, 
200 Kan 298. 

La.—Pemiciaro v Travelers Ins, Co, App., 227 So.2d 
778 

NY—State v Samfred Beltlme Corp, 297 NYS.2d 
466, 31 AD 2d 865. 

Tex—Donaldson v Liberty Sign Co, Civ.App, 425 
S.W 2d 901, err ref. no rev. err 
Evidence held insufficient 
(6) U S.—Dampskibsaktieselskabet Den Norske Afn- 
ka og Australieline v Intalco Aluminum Corp., DC. 
Wash., 306 F.Supp 170, affd., CA., 457 F 2d 889, cert 
den. 93 S.Ct. 466, 409 U.S. 1024, 34 LEd.2d 316. 
D C —Parking Management Inc. v Jacobson, App , 257 
A,2d 479. 

Wash.—Golob v George S May Intern Co., 468 P.2d 
707, 2 Wash.App 499. 
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7. Ga—National Health Services, Inc v. Townsend, 

204 S.E2d 299, 130 Ga.App 700 
Wyo —C.J.S. cited in Banner v Town of Dayton, 474 
P2d 300, 308. 

§ 162(2). -Degree of Proof Re¬ 

quired 

9, U.S —Nat Harrison Associates, Inc v. Gulf States 
Utilities Co., C A La., 491 F.2d 578, reh. den 493 
F2d 1405 

Jones V U.S. DC La, 239 F.Supp 474, affd., 
CA.. 358 F2d 309 

Okl —Kerr-McGee Corp. v. Petchinsky, 438 P 2d 475 

11. Neb —C.J.S. quoted at length in Carl R. Ander¬ 
son & Co. V. Suhr, 149 N.W 2d 101, 104, 181 Neb 
474. 

12. U S —Dixon V Pennsylvania R Co., C.A.Pa,, 378 
F.2d 392. 

Key West Hand Pnnt Fabnes, Inc. v Serbin, 

l nc. , D.C.Fla., 269 FSupp 605, affd, CA., 381 
F.2d 735—Stevens v. Abbott, Proctor and Paine, 
D.C.Va, 288 F.Supp. 836—Cecil Corley Motor 
Co., Inc. V General Motors Corp., D.C.Tenn , 380 
FSupp. 819. 

Ark.—Eagle Properties, Inc. v. West & Co. of La., Inc., 
412 S.W.2d 605, 242 Ark. 184. 

D.C.—Courtney v. Giant Food, Inc,, App., 221 A.2d 
92. 

Ind.—Bond v. Snyder Const. Co., 234 N.E.2d 659, 142 

l nd. App. 325. 

R I.—Fusaro v. Naccarato, 237 A.2d 545, 103 R,I 324. 
Tex.—C.J.S. cited in Donsbach v. Offield, 488 S.W 2d 
494, 496. 

Wis.—lanni v. Grain Dealers Mut. Ins Co,, 166 
N.W 2d 148, 42 Wis.2d 354—Hajec v Novitzke, 
175 N.W.2d 193, 46 Wis,2d 402. 
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13. U.S—Blackburn v. Aetna Freight Lines, Inc., 
C.A.Pa., 368 F.2d 345, 23 A.L,R.3d 1182 

Cal—Mendoyoma, Inc. v. Mendocino County, 87 Cal 
Rptr. 740, 8 C.A,3d 873. 

Me.—Decesere v. Thayer, 468 A.2d 597 
S.C.—C.J.S. quoted at length in Piggy Park Enterpnses, 
Inc. V. Schofield, 162 S E.2d 705, 708, 251 S.C 385. 
Tex.—Grace v, Starrett, Civ.App, 411 S.W.2d 774, err. 
ref. no rev. err. 

Va.—Hailes v. Gonzales, 151 S.E.2d 388, 207 Va. 612, 
Wis.—lanni v Grain Dealers Mut. Ins. Co., 166 
N.W 2d 148, 42 Wis 2d 354. 

Other statements as to degree of proof required 
(1) U.S.—Jones v. U.S., D.CXa., 239 F.Supp. 474, 
affd., C.A., 358 F.2d 309—Stevens v. Abbott, Proctor 
and Paine, D.C.Va., 288 F.Supp. 836—Elliott v. U.S., 
D.C.Me., 329 F.Supp. 621, stating Virginia law. 
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Conn—Lombardo v Simko, Cir.A.D., 214 A.2d 911, 3 
Conn.Cir. 363, cert, den,, Sup,, 213 A 2d 526, 153 
Conn. 724. 

La.—Jordan v. Travelers Ins. Co, 245 So 2d 151, 25? 
La. 995. 

McMorns v, Hanover Ins. Co., App., 175 So.2d 
697—Smith v. New York Fire and Manne Under¬ 
writers, App, 182 So,2d 741, application den. 185 
So.2d 221, 249 La 114, 115—Monteleone v Etoh 
Bros. Const. Co , App., 217 So.2d 754 

Mmn —Wick v Widdell, 149 N W.2d 20, 276 Minn. 
51—Pagett V. Northern Elec. Supply Co., 167 
N.W.2d 58, 283 Mmn. 228 

Mont,—Bjerum v. Wieber, 427 P.2d 62, 149 Mont. 375. 

(2) US.—Hoskins v Blalock, C.ATenn., 384 F.2d 

169 

(10) Additional statements, 

U.S.—Jones v. U.S, D.C.La., 239 F Supp., 474, affd., 
C.A., 358 F.2d 309—Koehnng Co. v. E. D Etnyre 
& Co., D cm, 254 F.Supp 334. 

Anz.—Coury Bros Ranches, Inc v Ellsworth, 446 
P.2d 458, 103 Ariz 515 

La.—Howell v. Knight, App., 193 So.2d 282. 

Pa.—Gustave Paul, Inc. v Standard Slag Co., 34 D. & 
C.2d 403—Seitz v. Freeport Transport, Inc., 114 
P.L.J 152. 

Special damages 

N.D —Johnson v Monsanto Co, 303 N.W.Zd 86. 

14. U.S.—Zenith Radio Corp v Hazeltine Research, 
Inc., Ill, 89 S.Ct. 1562, 395 US. 100, 23 L.Ed2d 
129, on remand, C A., 418 F 2d 21, revd. on oth. 
grds 91 set. 795, 401 U.S 321, 28 LEd.2d 77, 
reh den 91 S.Ct. 1247,401 U.S 1015, 28 L.Ed,2ci 
552. 

Colo—Riggs v McMurtry, 400 P.2d 916, 157 Colo. 33. 

Ill —Turner v. City of Chicago, 238 N.E.2d 100, 95 
IllApp2d 38. 

Iowa—B-W Acceptance Corp. v. Saluri, 139 N.W.2d 
399, 258 Iowa 489 

N.Y —National Conversion Corp v. Cedar Bldg. Corp., 
246 N.E2d 351, 23 N.Y.2d 621, 298 N.Y.S.2d 499. 

Tex.—Bildon Farms, Inc. v. Ward County Water Imp. 
Dist No. 2, 415 S.W.2d 890. 

Wis.—Caygill V. Ipsen, 135 N.W.2d 284, 27 Wis.2d 578. 
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15. U.S. — Washington State Bowling Propnetors 
Ass’n V. Pacific Lanes, Inc., C.A.Wash., 356 F2d 
371, cert. den. 86 S.Ct. 1590, 384 U.S. 963, 16 
L.Ed.2d 674—Pierce v. New York Cent. R. Co., 
C A.Mich., 409 F.2d 1392, on remand, D.C., 304 
F.Supp. 44. 

Pat J. Murphy, Inc. v. Drummond Dolomite, 
Inc., D.C.Wis.. 232 F.Supp. 509. affd., C.A., 346 
F 2d 382. 

N.J.—Barr & Sons, Inc of Cherry Hill, N.J. v. Cherry 
Hill Center, Inc., 217 A.2d 631. 90 N.J.Super. 358. 

Pa —Gustave Paul, Inc. v. Standard Slag Co., 34 D. & 
C.2d 403. 

Tenn—C.J.S. quoted at length in Adams v, Under¬ 
wood, 470 S.W.2d 180, 184, 225 Tenn. 428 

Tex.—Grace v. Starrett, Civ.App., 411 S.W.2d 774, err. 
ref. no rev. err 

Va—Halles v Gonzales, 151 S,E.2d 388, 207 Va. 612. 

17. U.S.—Montgomery Ward & Co. v. New York 
Cent R. Co., C.A.N.Y., 389 F.2d 556. 

Colo—Riggs V. McMurtry, 400 P,2d 916, 157 Colo. 33. 

Va.—Halles v. Gonzales, 151 S.E,2d 388, 207 Va. 612. 

19. U.S.—ABC-Paramount Records, Inc. v. Topps 
Record Distributing Co., C.A Fla., 374 F.2d 455. 

Cal—Schroeder v. Auto Driveaway Co., 523 P.2d 662, 
114 Cal.Rptr. 622, 523 P.2d 662, 11 C3d 908. 

La.—Lambert v. Allstate Ins. Co., App., 195 So.2d 698. 

Wash.—Long v. T-H Trucking Co, 486 P,2d 300, 4 
Wash.App. 922. 

21. Ill—Leon v. ThorUef Larsen & Son. Inc., 272 
N.E2d 799, 133 IllApp. 911. 
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§ 162(3). -Exemplary or Puni¬ 

tive Damages 

Ill.—C.J.S. bkck letter summary quoted in Stogsdeil v. 
Manor Convalescent Home, Inc., 343 N E 2d 589, 
606, 35 ni.App.3d 634, 83 A.L.R.3d 838 
2i.50. U.S.—Newman v. Nelson, C.A Kan , 350 F.2d 
602—Klingbiel v. Commercial Credit Corp, C A 
Kan., 439 F.2d 1303 

LeBlanc v. Spector, D.C.Conn, 378 F.Supp. 301 
Mont.—Spackman v. Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 500. 

Evidence held sufficient 
(1) Cal.—Horn v. Guaranty Chevrolet Motors, 75 
CaLRptr. 871, 270 C.A.2d 477 
Fla.—Howerton v. Hammock, App., 204 So.2d 28— 
Brainard v. Poole, App, 214 So.2d 510. 

Mont.—Dutton v. Rocky Mountain Phosphates, 438 
P2d 674, 151 Mont. 54. 

N.M.—Bank of N.M. v. Rice, 429 P 2d 368, 78 N.M. 

170, app. after remand 440 P.2d 790, 79 N.M. 115 
S.C.—Turner v. Sinclair Refining Co., 173 S.E 2d 356, 
254 S.C. 36. 

SD.—Hannahs v. Noah. 15^ N.W.2d 678, 83 S.D. 296. 

Evidence held insufficient, etc. 

U.S.—Twentieth (2entury-Fox Film Corp v Woods 
Amusement Corp., D.C.I11., 304 F.Supp. 23 
Kan—Mann v. Tatge Chemical Co., 440 P 2d 640, 201 
Kan. 326. 

Betemination 

Ariz.—^Western Coach Corp. v. Vaughn, 452 P 2d 117, 
9 Anz.App. 336. 
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22. Fla.—S.M.S. Corp. v. Karamanlakis, App., 237 
So.2d 186. 

Minn.—Johnson v. Radde, 196 N.W.2d 478, 293 Minn. 
409- 

Or—Noe v. Kaiser Foundation Hospitals, 435 P.2d 
306, 248 Or. 420, 27 A L.R.3d 1268. 

23. U.S.—Roginsky v. Richardson-Merrell, Inc., C.A 
N.Y.. 378 F.2d 832. 

Phillip V. U.S. Lines Co., D.C.Pa., 240 F.Supp. 
992, alTd., C.A.. 355 F.2d 25, 

29. (Zal.—Fletcher v. Western Nat Life Ins Co, 89 
Cal.Rptr. 78, 10 C.A.3d 376, 47 A L R.3d 286 

Fla.—Aaron v. Rinaldi, App., 296 So.2d 632, approved, 
Sup.. 314 So.2d 762, 79 A.L.R.3d 1132. 

30. D.C.—CJ.S. cited in Town Center Management 
C}orp. v. Chavez, 373 A.2d 238, 246. 

31. Ohio—Johnson v. Stackhouse Oldsmobile, Inc., 
271 ■N,E.2d 782, 27 Ohio St.2d 140. 

32. U.S.—Home v. Georgia S. & F. Ry. Co., CA 
Fla., 421 F.2d 975. 

36. Evidence held to show demand for pay¬ 
ment 

Ark.—Stipp V. Jenkins, 386 S.W.2d 695, 239 Ark. 15. 

§ 162(4). -Loss of Profits 
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37. U.S.—Cook Industries, Inc. v. Carlson, D.C.Miss., 
334 F.Supp. 809. 

Fla.—Ballard v, Krause, App,, 248 So.2d 233, 

Mass.—Rombola v. Cosindas, 220 N.E2d 919, 351 
Mass. 382. 

Mo.-^Coonis v. Rogers, 429 S.W.2d 709. 

Evidence held sufficient, etc. 

(1) as.— Riley V. General Mills, Inc., D.C.Pa., 226 
ESupp. 780, remd., C.A., 346 F.2d 68—General Sprin¬ 
kler Corp. v. Loris Indus. Developers, Inc., D.C.SC., 
271 F.Supp. 551—Stanley v. (3netta Boat Works, Inc., 
D.COr., 303 F.Supp. 99. affd„ C.A., 431 F.2d 241. 
Cal.—Drouet v. Moulton, 54 Cal.Rptr. 278, 245 C.A 2d 
667, 

Fla.—Lucas Truck Service Co. v. Hargrove, App. I 
Dist., 443 So.2d 260. 

Iowa—Orkin Exterminating Co., Inc. (Arwell Division) 
V. Burnett, 160 N.W.Zd 427. 


Mich—Fister v. Henschel, 152 N.W2d 555, 7 Mich 
App. 590. 

Mont.—Stahl v Farmers Union Oil Co. of Richland, 
399 P2d 763, 145 Mont. 106. 

Or,—Sachs v. Precision Products Co, 476 P 2d 199, 257 
Or 273—Jenks v. Larimer, 518 P.2d 1301, 268 Or 
37. 

Evidence held insufficient, etc. 

(1) U.S —Gibbs v United Mine Workers of Amenca, 
C.A.Tenn., 343 F.2d 609 revd on oth grds. 86 SCt 
1130, 383 U.S. 715, 16 LEd.2d 218—Autrey v. Wil- 
hams and Dunlap, C A.La., 343 F 2d 730, reh. den 346 
F.2d 1007 

Autrey v Williams & Dunlap, D.C.La., 210 
F Supp 491, affd. in part and revd m part on oth. 
grds, CA., 343 F.2d 730, reh. den. 346 F.2d 
1007—Certified Laboratories of Tex, Inc v. Ru- 
binson, D.C Pa., 303 FSupp. 1014—Aljassim v 
S.S South Star, DC.N.Y., 323 ESupp 918 
Conn.—^Namerow v. Colangelo, Cir.A.D., 262 A.2d 
187, 6 ConmCir. 9. 

Fla.—Welbilt Corp. v All State Distnbuting Co, App., 
199 So 2d 127. 

Ga.—Kingston Pencil Corp v. Jordan, 154 S E2d 650, 
115 GaApp. 333. 

Ky.—Roadway Exp., Inc. v Don Stohlman & Associ¬ 
ates, Inc. 436 S.W 2d 63. 

La.—Morein v. G J. Deville Lumber Co, App, 215 
So.2d 208. 

Mo.—^Jack L. Baker Companies v Pasley Mfg. & Dis¬ 
tnbuting Co., 413 S.W,2d 268—Warner v. South¬ 
western Bell Tel. Co., 428 S W.2d 596 

Edwards v. City of Bowling Green, App., 463 
S.W.2d 604 

N.Y.—Refson v State, 276 NYS2d 176, 52 Misc.2d 
498 

N.D—Frandsen v Mayer, 155 N.W.2d 294. 

N.C—Meares v Nixon Const. Co., 173 SE2d 593, 7 
NC.App. 614. 

Tex.—Home Reader Service, Inc. v. Grappi, Civ.App., 
446 S.W 2d 95, err. ref. no rev. err 
(4) US—Ardine v. Komdoerfer Const. Co, D.C. 
Virgin Islands, 309 F Supp 1344. 
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39. Anz—Earle M. Jorgensen Co. v. Tesmer Mfg. 
Co, 459 P.2d 533, 10 An 2 .App. 445. 

N.Y.—342 Holding Corp v Carlyle Const Corp , 295 
N.Y S 2d 248, 31 A.D.2d 605 
Tenn.—Ford Motor Co. v. Taylor, 446 S.W.2d 521, 60 
Tenn.App. 271. 

Evidence held sufficient 
(I) Cal.—Pacific Scientific Co v. Glassey, 54 Cal. 
Rptr 235, 245 CA.2d 831—^Pacific Scientific Co. v. 
Glassey, 54 CalRptr. 235, 245 C.A.2d 831. 

Md.—Stuart Kitchens, Inc. v Stevens, 234 A.2d 749, 
248 Md. 71. 

(4) To support other findings. 

Cal.—Coleman Engineenng Co. v. North Am. Aviation, 
Inc., 55 CalRptr. 1, 420 P.2d 713, 65 C.2d 396. 

40. U.S. — Autrey v. Williams and Dunlap, CA.La., 
343 E2d 730, reh. den. 346 F.2d 1007—Lewis v. 
Mobil Oil Corp., C.A.Ark., 438 F.2d 500. 

Clark V. Ferro Corp, D.C.Tenn., 237 F.Supp. 
230. 

Cal.—Myers v Stephens, 43 Cal.Rptr. 420, 233 C.A.2d 
104—Maemorris Sales Corp. v. Kozak, 69 Cal. 
Rptr. 719, 263 C.A.2d 430. 

Colo.—Bunch v. Signal Oil & Gas Co., App., 505 P.2d 

41. 

Ea.—Woroner Productions, Inc. v. Tourist Develop¬ 
ment Authority of City of Miami Beach, App., 256 
So.2d 38. 

Idaho—McLean v City of Spint Lake, 430 P 2d 670, 91 
Idaho 779. 

Ky—Caney Creek Coal Co v. Ellis, 437 S.W.2d 745. 
La.—Sentell v. American Service Mut. Ins Co., App, 
203 So.2d 784. 

Mo.—Coonis v. Rogers, 429 S.W 2d 709—Mills v. Mur¬ 
ray, App., 472 S.W.2d 6. 

BischofTv. Dodson, App., 405 S.W.2d 514. 
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Ohio—Ace Vending Co v, Davidson, 457 N.E.2d 341, 8 
Ohio App 3d 328, 8 O B.R 438 

Or —Douglas Const Corp v Mazama Timber Prod¬ 
ucts, Inc, 471 P2d 768, 256 Or. 107—Schafer v 
Sunset Packing Co, 474 P 2d 529, 256 Or. 539— 
Furrer v International Health Assur. Co., 474 P 2d 
759, 256 Or 429—Sachs v. Precision Products Co., 
476 P 2d 199, 257 Or 273. 

Wash —B. & B Farms, Inc v. Matlock’s Fruit Farms, 
Inc, 437 P.2d 178, 73 Wash.2d 146. 

Box V. Crowther, 473 P 2d 417, 3 Wash App. 67. 
Evidence of gross income 

(3) Other matters. 

NY.—Otalano v. Capital Cities Broadcasting Corp., 
313 N.Y.S.ld 52, 63 Misc.2d 595. 

N.C.—Arnold v. Ray Charles Enterpnses, Inc., 141 
S.E.2d 14, 264 N C 92 

Evidence held insufficient 

Tenn.—Dingus v. Cam, 406 S W.2d 169, 56 Tenn.App. 

" 294 

Rule inapplicable to amount 

Cal.—Drouet v. Moulton, 54 Cal.Rptr. 278, 245 C.A.2d 
667. 
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43. U S —Riley v. General Mills, Inc, D C.Pa., 226 
F Supp. 780, remd, C A., 346 F.2d 68—Locklm v 
Day-Glo Color Corp., C.A.IIL, 429 F.2d 873, cert, 
den. 91 S.Ct. 582, 584, 400 U.S. 1020, 27 L Ed.2d 
632. 

Anz-Hams Cattle Co v Paradise Motors, Inc., 448 
P 2d 866, 104 Ariz. 66. 

Cal.—Dulien Steel Products, Inc., of Washington v, A.J. 
Industries, Inc, 70 Cal.Rptr. 787, 264 C A.2d 540. 

Best evidence 

US.—Harrison v. Prather, C.A.Miss., 435 F2d 1168, 
cert den. 92 S.Ct, 67, 404 U S 829, 30 L.Ed.2d 58, 
reh den 92 S Ct. 306, 404 U.S 960, 30 L.Ed.2d 
278. 

43.5, U S.—Stockdale v. Agneo Chemical Co., Divi¬ 
sion of Continental Oil Co, DC Iowa, 340 
F.Supp. 244 

Del —C.J.S. cited in Re v. Gannett Co., Inc., 480 A.2d 
662, 668, affd 496 A.2d 553. 

N.Y —Cameras for Industry, Inc. v. I.D. Precision 
Components Corp., 290 N.Y.S.2d 525, 30 A.D.2d 
526. 

44. U.S.—Autrey v Williams and Dunlap, C.A.La., 
343 F.2d 730, reh. den. 346 F2d 1007—Locklin v. 
Day-Glo Color Corp., CA.Ill., 429 E2d 873, cert, 
den 91 S.Ct. 582, 584, 400 U.S. 1020, 27 LEd.2d 
632, 

Gurney Industries, Inc v St. Paul Fire & Ma- 
nne Ins. Co, D C N C, 334 F Supp. 845, affd, in 
part, revd. m part on oth. grds., C.A., 467 F.2d 
588 

Ck)Io.—Bunch v Signal Oil & Gas Co., App, 505 P.2d 
41. 

Del—C.J.S. cited In Re v. Gannett Co., Inc., 480 A.2d 
662, 668, affd. 496 A.2d 553. 

Fla.—Myrick v. Miller, App., 256 So.2d 255 

III—Tonchen v. All-Steel Equipment, Inc, 300 N E 2d 
616, 13 IllApp.3d 454. 

La.—Jones v. Rodgers, App., 179 So.2d 674. 

Minn.—Village of Elbow Lake v. Otter Tail Power Co., 
160 N.W.2d 571, 281 Minn. 43. 

Mo.—Warner v. Southwestern Bell Tel. Co„ 428 
S.W.2d 596—Coonis v. Rogers, 429 S.W.2d 709. 

N.C.—Meares v. Nixon Const. Co., 173 S.E2d 593, 7 
N.CApp. 614 

Or.—Douglas Const. Corp. v. Mazama Timber Prod¬ 
ucts, Inc., 471 P.2d 768, 256 Or. 107. 

S.D.—Olson V. Aldren, 170 N,W.2d 891, 84 S.D 292. 

Vt.—Berlin Development Corp. v, Vermont Structural 
Steel Corp., 250 A.2d 189, 127 Vt 367. 

Wyo.—Colorado Kenworth, Inc. v. Archie Meek 
Transp. Co., 495 P.2d 1183 

Fact of loss 

(2) Cal—Myers v, Stephens, 43 CalRptr 420, 233 

C.A.2d 104. 
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Business interrnptloii damages 

Mont.—Lenz Const. Co v Cameron, 674 P.2d 1101 
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45. D.C —Sears, Roebuck & Co v. Goudie, App , 290 
A.2d 826, cert, den 93 S Ct 523, 409 U S 1049, 
34 L Ed 2d 501 

Mass.—Dyecraftsmen, Inc v Femberg, 269 N E.2d 
693, 359 Mass. 485 

Mo.—Swiss-Amencan Importing Co v. Variety Food 
Products Co., App., 471 S.W2d 688 
Or.—Furrer v. International Health Assur. Co., 474 
P 2d 759, 256 Or. 429 

Balance sheet 

Mich.—Fister v Henschel, 152 N W.2d 555, 7 Mich. 
App 590. 

46. U.S.—Petition of Canal Barge Co, D C Miss, 323 
F.Supp. 805, afFd. in part, revd in part on oth 
grds., C.A., 480 F2d 11, am on oth. grds. 513 
F.2d 911, cert, den 96 S.Ct 71, two cases, 423 
U.S. 840, 46 L Ed 2d 60 

Cal.—Drouet v. Moulton, 54 CaI.Rptr 278, 245 C A 2d 
667—Macmoms Sales Corp. v Kozak, 69 Cal. 
Rptr. 719, 263 C.A 2d 430 

Md.—Macke Co. v. Pizza of Gaithersburg, Inc, 270 
A.2d 645, 259 Md. 479, 53 A.L R 3d 461. 

Insurance coverage 

U.S —Taylor v. B Heller & Co, C.A Ohio, 364 F 2d 
608. 

47. Mo.—Coonis v Rogers, 429 S.W 2d 709. 

48. Or.—Schafer v. Sunset Packing Co., 474 P 2d 529, 
256 Or 539 

49. Md.—Stuart Kitchens, Inc. v Stevens, 234 A 2d 
749, 248 Md. 71, 

50. Minn — Village of Elbow Lake v. Otter Tail Power 
Co.. 160 N.W.2d 571, 281 Minn 43. 

Vt.—Berlin Development Corp v Vermont Structural 
Steel Corp., 250 A.2d 189, 127 Vt 367. 

§ 162(5). -Injuries to Person 

51. U.S.—Wainwright v. Thomas, D.C S.C., 250 
F.Supp. 963. 

Ill—Turner v City of Chicago, 238 N.E 2d 100, 95 
Ill.App.2d 38. 

La.—^Trahan v. Lewis, App., 223 So 2d 511. 

Miss—Mills V. Balms, 180 So.2d 914, 254 Miss. 353. 
N.C.—Gilhkin v, Burbage, 139 SE.2d 753, 263 NC. 
317. 

Va-—CJf.S. cited in Smith v. Wnght, 151 S.E2d 359, 
362, 207 Va. 482. 

Possibilities 

(1) La.—^Waggoner V Marquette Cas. Co., App., 181 
So.2d 475. 
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52. Injury not demonstrable 

Mo.—Goins v. O’keefe, App, 412 S.W.2d 513, 18 A.L, 
R.3d 162. 

Seriousness of ii^ury 

(4) Amount of doctor’s bill does not per se indicate 
seriousness of injuries. 

Miss.—Philco Distributors, Inc. v. Herron, 195 So,2d 
473. 

(5) Other matters. 

Ill.—Beny v. Lewis, 224 N.E.2d 491, 81 lllApp.2d 54 
La,—Cutrer v. Travelers Indem. Co„ App., 170 So.2d 
693—Harney v, Kountz, App, 218 ^.2d 913, writ 
ref. 221 So.2d 521, 253 La. 1093, 

R.I.—Rusoflf V. O’Bnen, 206 A.2d 209, 99 R,I. 153. 
Death of treating physician 
La.—Mid-States Ins. Co. v. Parker, App., 232 So.2d 
799. 

52.5. Tex.—P. T. Whitlock Gas & Oil, Inc. v. Brooks, 
Civ.App„ 396 S.W.2d 922. 

Testimony of treating physician 

La.—Gemon v. Buchanan, App., 201 So.2d 208, 

§2.10. Some Injuries not believed 

(2) Other instances. 


N J —Chamberlain v Sturma, 226 A 2d 720, 94 N.J.Su- 
per. 1, affd. 226 A.2d 834, 48 NJ 556. 

52.15. U S — Thornton v. Victory Garners, Inc., C A 
Va., 338 F2d 959, on remand. D.C, 242 FSupp 
96 

Marcantel v Southwestern Pipe, Inc, DC La., 
271 FSupp 199, affd, CA, 380 F.2d 12 

III—Herron v Yellow Cab Co, 217 N.E 2d 311, 70 
III App.2d 76—^Jensen v Richardson, 235 N E.2d 
397, 93 IllApp 2d 237—Holmes v West Suburban 
Consol Seventh-Day Adventist School, 251 N.E.2d 
287, 113 IllApp 2d 16—Vilardo v Public Taxi 
Service, Inc, 254 N E.2d 653, 118 III App.2d 62 

La.—Seegers v. State Farm Mut Auto Ins. Co, App , 
188 So.2d 166—Velasquez v Richard, App,, 243 
So 2d 308 

NY.—Mmtz V. Festa, 287 NY.S.2d 157, 29 AD.2d 
689, affd 244 NE2d 268, 23 NY 2d 750, 296 
N Y S.2d 797 

Tex.—Poser v Gene Mohr Chevrolet Co., Civ.App, 
377 S.W.2d 732, revd, Sup., 384 S.W 2d 335—Riv- 
erbend Country Club v Patterson, Civ.App, 399 
S.W.2d 382, err ref no rev err—Melanson v 
Turner, CivApp, 436 S.W.2d 197—Bittick v 
Ward, Civ.App., 448 SW.2d 174, err, ref. no rev 
err. 

Utah—Elmer v. Mortensen, 436 P.2d 1018, 20 Utah2d 
256 

Vt.—Duval V. Diamondstone. 315 A 2d 498, 132 Vt 
176 

Particular injuries or conditions held sufficient¬ 
ly established 

(1) U.S —Ledet v. U S. Oil of La, Inc., D C La. 237 

F.Supp. 183. 

Colo—Franklin v, Templeton, 428 P.2d 361, 163 Colo 
48. 

La —Scott v Louisiana Creamery, Ihc, App., 183 So 2d 
108, writ ref 184 So.2d 25, 248 La 1102—Duhon 
v Cormier, App., 186 So 2d 645—^Tilhs v. Hartford 
Acc & Indem Co, App, 186 So.2d 847—Slocum 
v American Cas. Ins Co, App., 189 So.2d 299— 
Butler v State Farm Mut. Auto. Ins. Co., App, 
195 So.2d 314—Hun v Milazzo, App ,195 So.2d 
358. 

(9) Ark —Cox v. Tillman, 386 S W.2d 939, 239 Ark. 

24 

La.—Fontenot v. Continental Cas. Co., App, 175 So.2d 
853—Austin v. Garners Ins. Co,, App., 176 So.2d 
754—Phillips V. Cohen, App., 183 So 2d 473, wnt 
ref 186 So 2d 158, 249 La 196—^Jacobs v. Ameri¬ 
can Southern Ins. Co, App., 262 So 2d 794., 

(10) U.S.—Wright V. Maryland Boat Line, Inc, C.A. 

Mass., 351 F.2d 922. 

Fla—Hollie v. RadchfTe, App., 200 So 2d 616. 

Ill—Calvetti V. Seipp, 216 N.E 2d 497, 70 ni.App.2d 
58, affd 227 N.E.2d 758, 37 Ill2d 596 

La.—Kramer v. U.S. Fire Ins Co., App., 177 So.2d 
400—Gebbia v City of New Orleans, App., 181 
So 2d 292, writ ref. 182 So.2d 663, 248 La. 912, 
annulled 187 So.2d 423, 249 La. 409. 

Miss—Hardin’s Bakenes, Inc. v. Kelly, 180 So.2d 605, 
254 Miss. 126. 

N.Y—Monroe v. Leonard, 308 N.YS.2d 933, 62 
Misc.2d 463, affd. 309 N.Y S.2d 642, 62 Misc.2d 
467. 

Wis.—Vinicky v. Midland Mut. Cas. Ins. Co., 151 
N.W.2d 77, 35 Wis.2d 246. 
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52.20. U.S—Whitney v. Akers, D.C.Okl, 247 
FSupp. 763. 

Cal—McHale v. Hall, 64 CalRptr. 694, 257 C.A.2d 
342—Davis v. Matson Nav. Co., 68 CalRptr. 434, 
262 C.A.2d 25. 

Kan.—Schroeder v. Richardson, 411 P2d 670, 196 
Kan. 363—Montgomery v Manos, 440 P.2d 629, 
201 Kan. 302. 

La.—Parsons v. Travelers Ins Co., App, 175 So.2d 
730—Schouest v, Romero, App., 182 So.2d 824— 
Carles v. Hartford Acc. & Indem. Co., App., 184 
So 2d 261, wnt ref. 186 So.2d 632, 249 La. 389— 
Williams v. Hardware Mut. Cas. Co., App., 205 
So.2d 814, writ ref. 208 So.2d 319, 251 La. 1036— 
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Jenkins v Greyhound Lines, Inc, App., 210 So 2d 
390, writ ref, 214 So 2d 161, 252 La. 837. 

N.D.—Chambers v. Satrom, 154 NW2d 913. 

Tex.—Hoffman v French, Limited, Civ.App., 394 
S.W 2d 259, err. ref no rev err.—Perry v. Wagner, 
Civ App, 436 SW.2d 614 

Evidence held insuffieleut 

(9) U S.—Wright V. Maryland Boat Line, Inc,, C A. 

Mass, 351 F2d 922 

Boldunan v. A/B Svenska Amerika Lmien, D.C 
Pa.. 246 FSupp. 413. 

La.—Cnsler v. Amencan Motonsts Ins. Co., App., 177 
So.2d 187—McCastle v, Woods, App, 180 So.2d 
421—Duhon v. Tnmty Universal Ins Co., App., 
203 So.2d 264—Farris v. New Orleans Public Ser- 
' vice, Inc, App , 242 So 2d 335, wnt den. 244 So.2d 
857, 257 La 986. 

NY—Mendez v. State, 288 N.Y.S2d 680, 56 Misc.2d 
143. 

Okl—Essary v. Fitts, 467 P.2d 173 

53. La.—Winzer v. Lewis, App., 251 So.2d 650, writ 
ref 253 So.2d 379, 259 La. 934. 

Mo.—Harrison v. Weller, App., 423 S.W.2d 226. 

Tex.—P. T Whitlock Gas & Oil Inc v. Brooks, Civ. 
App., 396 S.W.2d 922 
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55.5. Ga.—Cagle Poultry & Egg Co v. Busick, 139 
S.E2d 461, 110 Ga.App 551. 

Ind.—Cerra v McClanahan, 229 NE2d 737, 141 Ind. 
App 469. 

La —Robene v, Sinclair Refining Co., App., 252 So.2d 
488 

Mo -Crawford v McNece, 388 S.W 2d 809 

Mont —Graveley v. Spnnger, 402 P.2d 41, 145 Mont, 
486 

Okl—M K. & 0. Airline Transit Co. v. Deckard, 397 
P.2d 883, 12 A.L.R.3d 466-Oklahoma Transp. 
C:o. v, Hays, 405 P.2d 181. 

Tenn.—Bridges v Householder, 385 S.W.2d 314, 53 
Tenn.App. 652. 

Tex.—Brown v Poff, Civ.App., 387 S.W.2d 101, err. 
ref. no rev. err., Sup., 392 S.W 2d 113. 

Va.—Newman v. Dalton, 141 S.E.2d 677, 206 Va. 119. 

Wis.—Ash v American Family Mut. Ins Co., 148 
N.W.id 58, 33 Wis.2d 592. 

55.10. U.S.—Zanca v Delta S.S. Lines, Inc., D.C.La, 
246 F.Supp 127—Schell v. Chesapeake & 0. Ry. 
Co., CA.Va., 408 E2d 1016 

Conn—Schaller v. Roadside Inn, Inc,, 221 A.2d 263, 
154 Conn. 61. 

Ga.—Bradley v Sherwin, 139 SE2d 512, 110 Ga.App. 
632. 

55.15. La—Eula Realty Co. v. Haydel, App., 198 
So.2d 557 

N.J.—Brennan v. Biber, 225 A.2d 742, 93 N.J.Super. 
351, affd. 239 A.2d 261, 99 N.J.Super. 247. 

S.D.—Brue v. Brue, 190 N.W 2d 64, 86 S.D. 1. 

Tex—Blazek v. Haizlip, Civ.App., 413 S.W.2d 486. 
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55.20. La.—Smith v. New York Fire and Marine 
Underwriters, App., 182 So.2d 741, application 
den 185 So.2d 221^ 249 La. 114, 115—Magee v. 
Yates, App, 219 So.2d 299. 

Tex.—Craver-Hicks Bldg. Maintenance, Inc. v. Van- 
landingham, Civ.App., 444 S.W. 2d 663. 

55.25. ' Ariz.—Snyder v. Beers, 405 P.2d 288, 1 Ariz 
App. 497. 

55.30, La —Ching v. Hotz, App, 204 So.2d 73, appli¬ 
cation not considered 205 So.2d 4^, 251 La. 671. 

N.J —Chamberlain v. Sturma, 226 A.2d 720, 94 N.J.Su¬ 
per. 1, affd. 226 A.2d 834, 48 N.J. 556. 

N.Y.—Farrell v. Klapach, 262 N.Y.S.2d 203, 24 A.D.2d 
590. 

Tex—Allen v. Compton, CivApp., 461 S.W.2d 143. 

56. La.—Caracci v. Christiana Bros, Poultry Co. of 
Gretna, Inc,, App., 212 So.2d 509. 

59. Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 
258 Iowa 301. 
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La.—Pardue v. General Acc. Fire & Life Assur. Corp., 
App., 257 So.2d 777. 
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60.5. Special damages not warranted 
La.—Pere v. American Emp. Ins. Co., App„ 252 So.2d 
147. 

61. D.C—Jones v. Miller, App., 290 A.2d 587 
Ill.—Tumer v. City of Chicago, 238 N.E.2d 100, 95 

Ill.App.2d 38--Hiatt v. Finkl, 265 N.E.2d 690, 132 
IU.App.2d 92. 

La.—Evers v. State Farm Mut. Auto. Ins. Co., App, 
187 So.2d 217-~Slocum v. American Cas. Ins. Co., 
App. 189 So.2d 299. 

Md.—Vroom v. Arundel Gas Co., 278 A.2d 563, 262 
Md. 657. 

Minn.—^Brown v, Kaminski, 152 N.W.2d 79. 
Nfcb.—Yount V. Seager, 150 N.W.2d 245, 181 Neb 665. 
N.M.—Alvillar v. Hatfield, App., 484 P 2d 1275, 82 
N.M. 565. 

Okl.-~Orthopedic Clinic v. Hanson, 415 P.2d 991 
Wash.—^Parris v. Johnson, 479 P.2d 91, 3 Wash App. 
853. 

Common experience 

(2) Other statements. 

Alaska—Houger v. Houger, 449 P.2d 766. 

62. Cal.— Windeler v. Scheers Jewelers, 88 Cal Rptr. 
39. 8 C.A.3d 844. 

Md.—TuUy V. Dasher, 244 A.2d 207, 250 Md 424. 
When required 

Md.—Straughan v. Tsouvalos, 228 A.2d 300, 246 Md. 
242. 

63. Minn. — ^Pagett v. Northern Elec. Supply Co.. 167 
N.W.2d 58. 283 Minn. 228. 

Mo,—Bertram v Wunning, App., 385 SW.2d 803. 
NJ.—CJ.S. quoted in Kelly v. Bonvegen, 230 A 2d 
532, 534. 95 N.J,Super. 240. 

Pa.—Smith v. German, 253 A.2d 107, 434 Pa. 47. 
Sipe V. McNeiU, 83 Dauph. 227. 

64. U.S.—Tcti V. Firestone Tire & Rubber Co., C A. 
Ohio, 392 F.2d 294. 

Cal.—^Petcr Kiewit Sons v. Industrial Acc. Commission, 
44 Cal.Rptr. 813, 234 C A.2d 831. 

D.C.—Jones v. Miller, App., 290 A.2d 587. 

La.—^Henson v, State Farm Mut. Auto. Ins. Co., App., 
247 So.2d 185. 

Mass.—Imbimbo v. Ahrens, 274 N.E.2d 349, 360 Mass. 
847. 

NJ.—CJ-S. quoted in Kelly v. Borwegen, 230 A.2d 
532, 534, 95 N.J.Super. 240. 

N.M.—Alvillar v, Hatfield, App., 484 P.2d 1275, 82 
N.M. 565. 

N.V.—Grimaldi v. Bcagan, 260 N.Y.S.2d 852, 24 
A.D.2d 441, motion dism. 211 N.E.2d 523, 16 
N.Y.2d 865, 264 N.Y.S.2d 102. 

N.C—Gillikin v. Burbage, 139 S.E.2d 753, 263 N.C. 
317. 

Okl.—Howard v. Mansell, 430 P.2d 9—Matchen v. 
McGahey, 455 P.2d 52. 

Or.—Howerton v. Pfaff, 425 P.2d 533, 246 Or. 341. 
Pa.—Smith v. German. 253 A.2d 107, 434 Pa. 47. 
Wash.—Parris v. Johnson, 479 P.2d 91, 3 Wash.App. 
853. 

Complicated question 

(2) Mo.—Hamson v. Weller, App., 423 S.W.2d 226. 

Expert opinion held required 

(3) Cal.—Sweet v. Stutch, 50 Cal.Rptr. 9, 240 C.A.2d 
891. 

(7) To show other matters. 

Md.—Kraft V. Freedman, 289 A.2d 614, 15 Md.App. 
187. 

Mass.—Weinberg v. Massachusetts Bay Transp. Au“ 
thority, 205 N.E.2d 5. 348 Mass. 669. 

Mo.—Bertram v. Wunning, App., 385 S.W,2d 803, 
NJ.—Kelly v. Borwegen, 230 A.2d 532, 95 N,J.Supcr. 
240. 

Ohio—Darnell v. Eastman, 261 N.E.2d 114, 23 Ohio 
St.2d 13. 


Layman testimony insufficient 

Ill.—Hyatt V Cox, 206 N.E2d 260, 57 Ill.App 2d 293. 

La.—Magee v. Yates, App, 219 So.2d 299. 

Tex —^Tyler Mirror & Glass Co. v. Simpkins, Civ.App, 
407 S.W 2d 807, err. ref. no rev. err, 
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66. U.S.—Frankel v. U.S., D.CPa, 321 F Supp. 1331, 
affd.. C.A., 466 F.2d 1226. 

Md.—Hutzell V Boyer. 249 A.2d 449, 252 Md. 227. 

67. U S.—Marcantel v. Southwestern Pipe, Inc., D.C 
La., 271 FSupp. 199, affd., CA., 380 F.2d 12. 

Alwka—Beaulieu v. Elliott, 434 P 2d 665. 

Evidence held sufficient 

(5) Cal.—^Jehl v Southern Pac. Co., 59 Cal.Rptr. 276, 

427 P.2d 988, 66 C.2d 821. 
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68. La.—Culps v. U.S. Fidelity & Guaranty Co, 
App , 206 So.2d 570. 

Mo.—Harrison v. Weller. App., 423 SW2d 226 

N.J.—Kelly v. Borwegen, 230 A.2d 532, 95 N.J.Super. 
240 

N.M.—Michael v. West, 412 P.2d 549, 76 N.M. 118. 

Va,—C.J.S. cited in Smith v, Wnght, 151 S.E2d 359, 
362, 207 Va. 482. 

Wis—Hack V. State Farm Mut. Auto. Ins. Co., 154 
N.W2d 320, 37 Wis 2d 1 

All evidence considered 

(1) S.C—Gambrell v Burleson, 165 SE2d 622, 252 

S.C. 98. 

Expert testimony as to psychopatic condition 
subject to scrutiny 

Cal.—Spackman v Good, 54 Cal Rptr. 78, 245 C A.2d 
518. 

70. Ill.—Manion v Brant Gil Co., 229 N.E.2d 171, 85 
Ill.App.2d 129. 

La—Jordan v. Travelers Ins Co., App., 231 So 2d 678, 
writ den. 235 So.2d 96, 256 La. 68, am. on oth. 
grds. 245 So.2d 151, 257 La, 995 

Mo.—Miller v. American Ins. Co., App., 439 S.W.2d 
238 

N.M.—Morns v. Rogers, 456 P.2d 863, 80 N.M. 389. 

Neurosis 

(2) Other statements. 

La.—Vezinat v, Marix, App., 217 So.2d 416. 

71. U.S.—Jones v. U.S., D.CLa,, 239 F.Supp 474, 
affd., C.A, 358 F.2d 309—Graham v Seaboard 
Air Line R. Co., D.C.S.C., 250 F.Supp. 566— 
Moenck v. U.S., D C.Iowa, 264 F.Supp. 615. 

Ind —Niemeyer v. Lee, 245 N.E.2d 178, 144 Ind.App. 
161. 

Ky.—Jarboe v. Harting, 397 S.W 2d 775. 

La.—Scully v. Louisiana Pne Products, Inc., App., 197 
So,2d 406—Carlisle v. Employers Mutuals of Wau¬ 
sau, App., 220 So.2d 152—Baker v. D. H. Holmes 
Co., Ltd., App., 285 So.2d 282. 

Miss.—Mills V. Balius, 180 So.2d 914, 254 Miss. 353— 
Dennis v, Prisock, 181 So.2d 125, 254 Miss. 574, 
app. after remand 221 So.2d 706. 

Ohio—Giles v. Yellow Cab Co., 205 N.E.2d 86, I Ohio 
App.2d 404. 

72. La.—Manning v. Herrin Transp. Co., App., 201 
So,2d 314. 

Mass,—Imbimbo v. Ahrens, 274 N.E.2d 349, 360 Mass. 
847. 

Tex,—^Tyler Mirror & Glass Co. v. Simpkins, Civ.App,, 
407 S.W 2d 807, err. ref. no rev. err. 

73. Iowa—C,J.S, cited in Sauer v. Scott, 238 N.W.2d 
339, 343. 

74. Ill.—Vilardo v. Public Taxi Service, Inc., 254 
N.E.2d 653, 118 IlI.App.2d 62. 

75. R.I.—Rusoff V. O'Brien, 206 A.2d 209, 99 R.I. 
153. 

Wash.—^Ugolini v. States Marine Lines, 429 P.2d 213, 
71 Wash.2d 404. 
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Part of injuries attributable to defendant 

(4) Other matters. 

U.S—Kegel v. US., D.C.Mont., 289 F.Supp. 790. 
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76. Minn.—Caspers v Kalpin, 188 N.W2d 887, 290 
Mmn. 555. 

N.Y.—McCabe v. McMahon, 297 N.Y.S.2d 75, 31 
A.D.2d 734. 

Ohio—Darnell v. Eastman, 261 N.E.2d 114, 23 Ohio 
St 2d 13. 

77. Mont—C.J.S. cited in Allers v Willis, 643 P.2d 
592, 596, 197 Mont. 499. 

77.5. Colo.—Alexander v. White, App., 488 P 2d 
1120. 

78. U S —Fuchstadt v. U S., C A N Y, 442 F.2d 400 
La—Ewen v Bloch, App , 173 So 2d 314, wnt ref. 175 

So 2d 302, 247 La 1018. 

Mo.—Hamson v. Weller, App, 423 SW,2d 226. 

N M.—Moms V Rogers, 456 P.2d 863, 80 N.M 389 
Ohio—Giles v. Yellow Cab Co, 205 N E.2d 86, 1 Ohio 
App. 404. 

Evidence held sufficient 
(1) U.S.—Ginns v. Towle, C.A Conn., 361 F 2d 798. 
Mendoza v. A/S J. Ludwig Mowinckels Rederi, 
D.C.N.Y, 293 F.Supp 1319. 

Ohio—Pierson v. Hermann, 210 N.E.2d 893, 3 Ohio 
App.2d 398 

Evidence held insufficient 

(3) To show other matters 

La.—Stelly v. New York Fire & Manne Underwriters, 
Inc,, App., 242 So 2d 925 
Pre-existing injury 

La.—Martin v. United Services Auto Ass’n, App,, 293 
So.2d 274. 
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79. La—Belson v. Subsurface Completion Service, 
App., 253 So.2d 686. 

Evidence held insufficient 

La.—^Trahan v. I.ewis, App., 223 So.2d 511 

81.5. La—Leger v Fireman’s Fund Ins. Co, App., 
248 So.2d 921, writ ref. 252 So.2d 668, 259 La 
772. 

Mo.—McDonald v. Missoun-Kansas-Texas R Co., 401 
S.W 2d 465. 

81.10, U.S.—Fairbanks v. Yellow Cab Co., C.A.Ill., 
346 F.2d 258—Wolfe v. Doucette, C.A Anz„ 348 
F.2d 635—Adams v. Erickson, C.A.Wyo, 394 
F2d 171—Hart v. Western Inv. & Development 
Co., C.A. Utah, 417 F.2d 1296—Mellon v. Cooper- 
Jarrett, Inc., C.A.Ohio, 424 E2d 499. 

Galloway v. Atlantic Coast Line R. Co., D.C. 
S.C, 242 F.Supp. 211—Sambula v. Central Gulf 

S.S. Co., D.CTex., 268 F.Supp. 1, affd., C.A., 405 
F.2d 291. 

Ariz —Montague v. Deaglc, 462 P 2d 403, 11 Ariz.App 
106. 

Ill—Messina v. Zody, 300 N.E.2d 851, 13 IllApp.Sd 
566. 

Iowa—Wilson v. Jefferson Transp. Co,, 163 N.W.2d 
367. 

La.—Even v. State Farm Mut. Auto. Ins. Co., App., 
187 So.2d 217—Barnes v. Toye Bros Yellow Cab 
Co., App., 204 So.2d 83—Davis v. Lesnack, App., 
205 So.2d 77, writ ref. 208 So.2d 318, 251 U. 
1034—Caris v. Reeves, App,, 207 So.2d 793—Olivi- 
er v. Gulf Ins. Co., App., 216 So.2d 381—Miller v. 
Allstate Ins. Co., App., 221 So.2d 908—Levier v, 
American Emp. Ins. Co., App., 228 So.2d 225. 
Mich.—Smith v. Jones, 169 N.W,2d 308, 382 Mich. 
176. ^ 

Walton V. Gallbraith, 166 N.W.2d 605, 15 Mich. 
App. 490. 

Minn.—Corcoran v. Perry, 162 N.W.2d 718, 282 Minn, 
33. 

Miss.—Shell Oil Co. v. Pou, 204 So.Zd 155. 

Mo.—Gant v. Scott, App., 419 S,W.2d 262—“Harrison 
V. Weller, App., 423 S.W,2d 226. 

Okl—White V. McDonald, 447 P.2d 746, 
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R I. — Fiono V. Enterpnse Fuels, Inc., 242 A 2d 429, 
104 R.I 132 

Tex.—Sonnier v. Ramsey, Civ.App., 424 S.W 2d 684, 
err. ref. no rev err.—Kingham Messenger & Deliv¬ 
ery Service, Inc. v. Daniels, Civ.App., 435 S.W 2d 
270. 

Particular li^uries, effects, or conditions, etc, 

(6) U.S.—American Commercial Lines, Inc. v, Eu- 
say, C.A.La., 395 F2d 717. 

Fla.—Bi-County Fuel Co. v. Crews, App., 211 So.2d 
236. 

Ill.—Calvetti V. Seipp. 216 N.E2d 497, 70 III App 2d 
58, affd 227 N E.2d 758, 37 I11.2d 596. 

La.—Welch v. Ratts, App., 235 So.2d 422. 

Miss—^Johnson v Wilkinson, 182 So 2d 224, 254 Miss. 
475. 

Mo.—Stephens v. Guffey, 409 S.W.2d 62 
N.M.—Rutledge v. Johnson, 465 P.2d 274, 81 NM. 
217. 

(7) La.—Young v Heann Tank Lines, Inc., App, 
176 So.2d 790—Scully v Louisiana Pine Products, Inc, 
App, 197 So.2d 406 

(10) N.Y.—McGrath v. Irving, 265 N.Y.S.2d 376, 24 
A.D.2d 236. 

(12) La.—Gebbia v. City of New Orleans, App., 181 
So.2d 292, wnt ref. 182 So.2d 663, 248 La 912, an¬ 
nulled 187 So.2d 423, 249 U. 409. 

Tex—H. E. Butt Grocery Co. v Perez, Civ.App., 408 
S.W.2d 576. 

N.M.—Martin v. Darwin, 420 P 2d 782, 77 N.M. 200. 
Tex.—Kaufman v. Miller, 414 SW.2d 164. 

Md,—Straughan v. Tsouvalos, 228 A.2d 300, 246 Md. 
242 

(20) La.—Slay v. Hemstead, App., 206 So 2d 718— 
Jordan v. Travelers Ins Co., App, 231 So.2d 678, writ 
den. 235 So.2d 96, 256 La. 68, am. on oth. grds. 245 
So.2d 151, 257 La. 995. 

Mo.—Lemm v. Gould, 425 S.W.2d 190. 

Tex.—Quinius v. Estrada, Civ.App., 448 S.W.2d 552, 
err. ref. no rev. err. 

(28) U.S.—Barkdoll v. Sears, Roebuck Sc Co, D.C. 
Minn., 238 F.Supp. 213, revd. on oth. grds., C.A., 353 
F.2d 101—Allen v. Union Barge Line Corp., D.CLa, 
239 FSupp 1004, affd. C.A., 361 F.2d 217, cert den 
87 S.Ct. 713, 385 U.S. 1006, 17 L.Ed.2d 545 
Ala.—Western Ry. of Ala. v Brown, 196 So.2d 392, 
280 Ala. 543. 

La.—Smith v. Marquette Cas. Co., App., 169 So.2d 750, 
affd. 176 So.2d 133, 247 La. 1054—Clark v. Keller, 
App., 192 So.2d 202—Vauquelin v. Lumbermens 
Mut. Cas, Co., App., 193 So.2d 303—Dirksmeyer 
v. Hanlon, App., 193 So.2d 398—Adams v. Allstate 
Ins. Co., App., 212 So.2d 204, writ ref 214 So 2d 
716, 252 La. 888 

N.M.—Lovato v Hicks, 398 P.2d 59, 74 N.M. 733 
N.Y.—Goldman v. State, 280 N.Y.S.2d 879, 28 A.D 2d 
782. 
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81.15. U.S.—McMain v. Twomey, C.A.N.M., 368 
F.2d 63. 

Jones V. U.S., D.C.La., 239 F.Supp. 474, affd., 
C.A., 358 F,2d 309. 

Ala.—Horton v. Mobile Cab & Baggage Co., 198 So.2d 
619, 281 Ala. 35. 

Del.—Barks v. Herzberg, 206 A.2d 507, 8 Storey 162. 
D.C—Parrish v. U.S., C.A., 375 F.2d 320, 126 US. 

^ App.D.C. 144. 

Ga.—Levine v. Nowell, 153 S.E.2d 729, 115 Ga.App. 
79. 

Ind.—Niemeyer v. Lee, 245 N.E.2d 178, 144 Ind.App. 
161. 

La.—Autry v. Yellow Cab Co., App., 173 So,2d 343— 
Areaux v. Maenza, App., 188 sio.2d 633—Dubea v. 
Roy, App., 200 So.2d 744—Rufey v. New York 
Fire & Marine Underwriters, Inc, App,, 205 So.2d 
621—Picou V, Allstate Ins. Co,, App,, 206 So.2d 
99—^Vezinat v. Manx, App., 217 ^.2d 416—Be¬ 
noit v. Grain Dealers Mut. Ins. Co., App., 219 
So.2d 610. 

Mich.—Ross v. Richardson, 185 N.W.2d 106, 29 Mich. 
App, 110. 


Minn.—Tibbetts v. Nyberg, 150 N.W2d 687, 276 Minn. 
431. 

Miss.—Southern CATV Systems, Inc v Howard, 237 
So 2d 452 

Mo.—Homeyer v Wyandotte Chemical Corp., 421 S W 
306. 

N.J.—Brennan v Biber. 225 A.2d 742, 93 N.J.Super 
351, affd 239 A 2d 261, 99 NJ 247 

N.Y.—Marziliano v. Firestone Tire & Rubber Co, 296 
NY.S.2d 920, 31 A.D 2d 739 

Okl.—White V McDonald. 447 P 2d 746. 

Tex.—Blazek v. Haizhp, Civ.App, 413 S.W 2d 486— 
Bock Const Co v. Dallas Power &. Light Co., 
Civ.App., 415 S.W 2d 227 

Wash.—Lantis v Pfarr, 410 P 2d 900, 67 Wash.2d 994. 

W.Va.—Coakley v. Marple, 159 SE.2d 378, 152 W.Va 

68 . 

Wis.—Hunter v. Kuether, 156 NW.2d ^53, 38 Wis 2d 
140. 
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81.20. U S.—Tabb v U.S, D.C Ga, 267 F Supp 187 
—Scott V S.S. Ciudad Ibaque, DC La., 285 
F.Supp, 613, affd, C.A., 426 F.2d 1105—Petition 
of US.; D.CNC, 303 F.Supp. 1282. 

Ill—Carter v Winter, 200 N.E 2d 528, 50 Ill.App.2d 
467, affd 204 N E 2d 755, 32 Ill 2d 275, cert, den 
86 S Ct 56, 382 U S. 825, 15 L.Ed.2d 70—Kerbeck 
V. Suchy, 270 NE2d 291, 132 m.App.2d 367 

La.—Roy v. Robin, App., 173 So.2d 222, wnt ref 175 
So.2d 110, 247 La. 877—^Autry v. Yellow Cab Co., 
App., 173 So 2d 343—Bergeron v Port Allen Mor¬ 
tuary, Inc., App, 178 So 2d 442, wnt ref 179 So 2d 
430, 248 La. 441 and 179 So.2d 430, 248 La. 
443—Waggoner v Marquette Cas. Co, App., 181 
So.2d 475—Landreneau v. Allstate Ins Co., App, 
186 So 2d 908, writ ref., Sup, 190 So.2d 229, 249 
La. 703—Savona v Cutrone, App., 206 So.2d 138, 
wnt ref. 207 So.2d 539, 251 La 935—Phillips v. 
Liberty Mut. Ins. Co, App. 209 So 2d 795, wnt ref. 
211 So.2d 327, 252 La 457—Waldo v. Toye Bros. 
Yellow Cab Co, App., 210 So.2d 125—Apffel v. 
Greyhound Corp., App, 216 So.2d 123, wnt ref. 
218 So.2d 901, 253 La. 626—Carlisle v. Employers 
Mutuals of Wausau, App., 220 So.2d 152—Nar- 
cisse V U.S, Fidelity & Guaranty Co., App, 228 
So.2d 186—Smith v. American Cas. Co. of Read¬ 
ing, Pa., App., 236 So 2d 240, wnt ref 239 So.2d 
359, 256 La. 856—Banks v. Jefferson Bottling Co., 
App., 249 So.2d 228. 

Mich.—Newton v. Huddle, 177 N.W 2d 222, 22 Mich 
App. 314 

Minn.—Souden v. Johnson, 151 N.W.2d 767, 277 Minn. 
87. 

Miss.—Jones v. Richards, 181 So 2d 923, 254 Miss. 617. 

Mo.—Handshy v. Hasty, App., 444 S.W.2d 48—De- 
Moulin V Kissir, App., 446 S W.2d 162. 

N.Y.—Jacobs v. Peress, 263 N.Y.S.2d 675, 24 A D.2d 
746—Garlick v, Vitale, 270 NY.S.2d 64, 25 
A.D.2d 917—Dorsey v Knickerbocker Hospital, 
271 N.YS.2d 727, 26 A.D.2d 541. 

Friedman v State, 282 N.Y.S.2d 858, 54 Misc.2d 
448, mod. on oth grds. 297 N.Y.S.2d 830, 31 
A.D.2d 992—Bennett v. State, 299 N.Y.S.2d 288, 
59 Misc.2d 306 

N.C.-Gilhkin v. Burbage, 139 S E.2d 753, 263 N.C. 
317. 

Pa.—Smith v. German, 253 A.2d 107, 434 Pa. 47 
Black V. Yellow Cab Co. of Philadelphia, 245 
A.2d 470, 213 Pa,Super. 136. 

Tex,—Blume v Weaver, Civ App., 412 S.W.2d 760. 

Particular injuries, effects, or conditions, etc. 

(1) Mich.—Haltom v, Burleson, 148 NW.2d 252, 6 

Mich.App, 89. 

( 7 ) U.S.—Lee v. M/S Insco Jem, D C.Fla., 259 

ESupp. 670. 

(9) N.Y —McCochran v. Giustino, 271 N.Y,S,2d 

546, 26 A.D.2d 539. 

(10) U.S.—Cumberland v Isthmian Lines, Inc., D C. 

N.Y., 282 F.Supp. 217. 

La.-#-Launey v. Smith, App., 192 So.2d 154. 

(13) U.S,—Creel v. Drill Tender Jack Cleverly, D.C 

La., 264 F.Supp. 98. 
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Anz—Tucson Rapid Transit Co. v Tocci, 414 P.2d 
179, 3 Ariz App. 330 

Colo.—Muhe V Mitchell, 442 P.2d 418, 166 Colo 108. 

(14) La—Martin v Westchester Fire Ins. Co., App,, 

183 So 2d 769 

Ohio—Younce v Baker, 224 NE.2d 144, 9 Ohio 
App 2d 259 

(15) La.—Butler v State Farm Mut, Auto Ins. Co., 

App, 195 So 2d 314. 

(24) U S.—Connorton v Harbor Towmg Corp., D.C, 

Md., 237 F Supp. 63, affd, C.A., 352 F.2d 517. 

(26) Other injunes, effects, or conditions. 

U.S —Martella v. Great Atlantic Sc Pac. ‘Tea Co., D.C. 
Pa, 299 F.Supp. 1256, affd., C.A., 418 F.2d 1246 

Cal —Louie v Chinese Hospital, Ass’n, 57 Cal.Rptr. 
906, 249 C A.2d 774 

La—Weileman v Forst, App., 188 So.2d 657—Burnett 
v. State Farm Mut. Auto. Ins. Co, App,, 192 So.2d 
575—Matlock v State Farm Mut Auto. Ins. Co., 
App , 192 So 2d 642—Vauquelin v. Lumbermens 
Mut. Cas. Co, App., 193 So.2d 303—Williams v, 
Bologna Bros, Inc., App., 194 So 2d 131—Harrell 
V, Employers’ Liability Assur. Corp,, App., 197 
So.2d 167—Corrales v. Travelers Ins. Co., App,, 
197 So 2d 900—Chauvin v. U.S. Fidelity & Guar¬ 
anty Co., App., 223 So 2d 441, application den, 226 
so.2d 921, 254 La 790—Green v. Jee, App., 224 
So.2d 153—Welch v. Ratts, App, 235 So.2d 422. 

Miss.—Dennis v. Pnsock, 181 So.2d 125, 254 Miss. 574, 
app after remand 221 So 2d 706. 

Wis—Johnson v. Heintz, 213 N.W.2d 85, 61 Wis.2d 
585, app. after remand 243 N.W.2d 815, 73 Wis.2d 
286 

§ 162(7).-Pain and Suf- 

feringr 
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82. R.I—Simmons v. United Transit Co., 208 A.2d 
537, 99 R.I. 460. 

Tex.—Taylor v. Dunn, Civ.App., 453 S W.2d 521. 

Wis—Davis V Allstate Ins. Co, 197 NW.2d 734, 55 
Wis.2d 56 

Evidence held sufficient 

Ga.—Ferrence v. Lacy, 152 S.E.2d 605, 114 Ga.App. 
692 

La—Waller v. King, App., 188 So.2d 231. 

N.M.—Rutledge v. Johnson, 465 P.2d 274. 81 N.M. 
217 

Pa.—Collins V. Moog, Cora.Pl, 48 West. 61. 

Tex.—Edmondson v. Keller, Civ.App., 401 S.W.2d 718 
—Gallegos v. Clegg, Civ App., 417 S.W 2d 347, 
err ref. no rev. err. 

Evidence held insufficient 

(1) U S.—Abernathy v. Southern Pac. Co., C.A.Tex., 

426 F.2d 512 

Ky—Spaulding v. Tucker, 415 S.W.2d 586. 

La.—Simpson v. Alexander, App., 195 So.2d 457— 
Heard v. Sanders, App., 223 So.2d 212. 

Tex.—Hulsey v Drake, Civ.App., 457 S.W.2d 453, err. 
ref no rev. err. 

85. Wis.—^Hack v State Farm Mut. Auto. Ins. Co., 
154 N.W 2d 320, 37 Wis.2d 1. 

Inference from time lag in seeking medical 
treatment 

Wis —Lopez v. Prestige Cas. Co., 191 N.W.2d 908, 53 
Wis.2d 25. 

86. S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 
558. 

Expert testimony unnecessary in case off objec¬ 
tive injury 

N.C.—Gillikin v Burbage, 139 S.E.2d 753, 263 N.C. 
317 

Objective injury 

Okl —Barnett v, Richardson, 415 P.2d 987. 

Expert testimony unnecessary where no issue as 
to causation 

Colo.—Gamer v. Brown, App., 496 P.2d 327. 
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S7. La.—Knotts v. State Farm Mut. Auto. Ins. Co., 
App., 225 So.2d 222 

Wis.—Hack v. State Farm Mut. Auto. Ins. Co., 154 
N.W.2d 320, 37 Wis.2d !. 

Siibjectl7e symptom 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65. 33 Wis.2d 601. 

(3) Other matters. 

Mo.—Zloeller v. Terminal R.R. Ass’n of St. Louis, App., 
407 S.W.2d 73. 

Pa.—Sigismondi v. EteVincentis Const Co, 205 A.2d 
47, 204 Pa.Super. 369, affd. 210 A.2d 169, 418 Pa. 
623. 

Expert testimony 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558 

88. N.C.—King v. Britt, 148 S.E2d 594, 267 NC. 
594. 

Tex.—Coastal States Gas Producing Co. v. Locker, 
Civ.App., 436 S.W.2d 592. 

Va.--CJ.S. cited in Gamble v. Hill, Va, 156 S.E.2d 
888, 894, 208 Va. 171. 

Evidence held siifScient 

(1) Cal.—Fletcher v. Western Nat. Life Ins. Co, 89 

Cal.Rptr. 78, 10 CA.3d 376, 47 A.L.R.3d 286. 

D.C.—District of Columbia, Government v. Adams, 
App., 262 A.2d 105. 

N.M.—Rutledge v Johnson, 465 P.2d 274, 81 N.M. 
217. 

Pa.—Edington v. Haines, 52 Del.Co. 350. 

Tex.—Kingham Messenger & Delivery Service, Inc. v. 
Daniels, Civ.App., 435 S.W.2d 270. 

(3) La.—Monteleone v Boh Bros. Const. Co., App., 

217 So.2d 754. 

(4) Other matters. 

Ill.—Swanson v. Swanson, 257 N.E2d 194, 121 III. 
App.2d 182. 

La.—Bassham v. Shreveport Transit Co., App., 227 
So.2d 160, writ ref, 229 So.2d 113, 254 La. 1102 

N.Y.—Battalia v. State, 272 N.Y.S.2d 28, 26 A D.2d 
203, affd. 250 N.E2d 224, 24 N.Y.2d 980, 302 
N.Y.S.2d 813. 

Tenn.—Johnson Freight Lines, Inc. v. Tallent, 384 
S.W.2d 46, 53 Tenn.App. 464. 

Evidence held insufficient 

(1) l4i.—McKowen v. McCrainc, App., 244 So.2d 45. 
(4) Other evidence. 

La.—M orere v. Dixon Real Estate Co., App., 188 So.2d 
623—Carter v. Foreman, App., 219 So 2d 21, appli¬ 
cation den. 222 So,2d 64, 254 La. 7. 

Mich.—^Manic v. Matson Oldsmobile-Cadlllac Co., 148 
N.W.2d 779, 378 Mkh. 650. 

Wis.—Evrard v. Jacobson, 342 N.W 2d 788. 117 Wis.2d 
69. 

89. Mich.—Birkhill v. Todd, 174 N.W.2d 56, 20 
Mich.App. 356. 

Wis.—D.R.W. Corp. v. Cordes, 222 N.W.2d 671, 65 
Wis.2d 303. 

Infentionfll infliction of emotionfll distress 

D.C.—Howard University v. Best, App., 484 A.2d 958. 

Cnuial connection 

US.—^Ferrell v. Chesapeake & Ohio Ry. Emp. Hospital 
Ass’n, D.CVa., 336 F.Supp, 833. 

89.5. Cal. — Richardson v. Employers Liability Assur. 
Corp., 102 CaLRptr. 547, 25 C.A.3d 232. 

CSeneral standard of proof required 

Hawaii—Rodrigues v. State, 472 P.2d 509, 52 Haw. 156, 
283. 

89.10. Mo.—Harrison v. Weller, App., 423 S.W.2d 
226. 

§ 162(8). —-Earnings, Earn¬ 

ing Capacity, and Ser¬ 
vices 

9®. US.—McOinley v. US., D.C.Pa., 329 F.Supp. 62. 

Ark.—CJ.S. cited in Lewis v. Pearson, 556 S.W.2d 661, 
663, 262 Ark. 350. 


Ill.—Turner v City of Chicago, 238 N.E.2d 100, 95 
niApp.2d 38. 

La.—Jones v Rodgers, App, 179 So 2d 674—Young v. 
Employers’ Liability Assur. Corp., App., 254 So 2d 
921. 

Miss.—Mills V. Balius, 180 So.2d 914, 254 Miss. 353. 

Uncorroborated testimony 

(1) La.—Keaton v. Baas Beverage Service, Inc., 
App., 172 So.2d 739—Legohn v St. Louis Fire & 
Marine Ins. Co., App., 221 So.2d 309—Hughes v. New 
Orleans Public Service, Inc, App., 221 So.2d 331— 
Craig v Burch, App., 228 So 2d 723, wnt ref. 231 So.2d 
393, 255 La. 475—Louis v. J. C Penney Co, App., 246 
So.2d 294. 

(2) Other instances 

La.—Berthelot v Tally, App., 239 So 2d 721 
R.L—Chase v. Dimeo Const Co., 217 A 2d 922, 100 
R.I. 590 

Evidence held insufficient 

(1) La—Sentell v. Amencan Service Mut. Ins Co., 
App., 203 So.2d 784—Culps v. U.S. Fidelity & Guaran¬ 
ty Co., App, 206 Sold 570—Radecker v. Phillips, 
App, 223 So.2d 468 

S D.—Byre v. Wieczorek, 217 N W.2d 151. 88 S.D. 185. 
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91. Tex.—Rubner v. Kennedy, Civ App., 417 S.W.ld 
860, err. ref. no rev. err. 

Evidence held sufficient 

(2) Tex.—Hulsey v Drake, Civ.App., 457 S.W.ld 
453, err. ref, no rev. err 

92. Conn.—Panaroni v. Johnson, 256 A.2d 246, 158 
Conn. 92 

La—Charles v. Phoenix Ins. Co., App, 229 So.2d 
467—Veillon v. Southern Farm Bureau, App., 254 
So.2d 130 

92.5. US.—Dardar v State of La., D.CLa,, 322 
FSupp 1115, affd,, C A., 447 F.2d 952, cert den. 
92 set. 943, 405 US 918, 30 L.Ed.2d 788, reh. 
den. 92 S.Ct. 1308,405 U.S 1048, 31 L.Ed.2d 591. 
Colo.—Simon v Ciancio, App., 475 P.2d 343. 

Ill —Kelly V Reynolds, 271 N.E2d 370, 132 IIl.App 2d 
1098. 

Ky.—McCormick v. Gullett, 460 S.W.ld 813. 

La—^Jordan v. Travelers, Ins. Co., 245 Sold 151, 257 
La. 995. 

Keaton v Baas Beverage Service, Inc., App., 172 
So.2d 739—Julian v. Ralph, App., 206 Sold 121— 
Slay V. Hemstead, App, 206 Sold 718—Montero 
V. Gaconi, App., 207 So.2d 877—Higgins v. Hank- 
la, App., 208 So.2d 540—^Fontenot v. Fidelity & 
Cas. Co of New York, App., 217 So.2d 702—Mor¬ 
rell v. Logan Cab Co, App., 221 So.2d 607—Pelas 
v. Gulf Oil Corp., App., 222 So,2d 581—Charles v. 
Phoenix Ins. Co, App., 229 So.2d 467—Menard v. 
Travelers Ins. Co., App., 240 So.2d 390. 

Md,—Hutzell V. Boyer, 249 A.2d 449, 252 Md. 227. 
R.I—Burke v. Block, 216 A.2d 880, 100 R.L 460. 
Evidence held sufficient 

(1) La.—Blanqua v. Choppin, App., 225 So,2d 245. 

(2) La.—Bean v. Toney, App., 173 So.2d 31—Daw¬ 
son V. Genovese, App., 180 So.2d 806—Schouest v. 
Romero, App., 182 So.2d 824. 

(3) Other matters. 

U.S.—Barnhart v, American Oil Co., D.C.Va., 237 
F.Supp. 492, affd., C.A., 354 F.2d 659. 

La.—Clouatre v. Toye Bros. Yellow Cab Co., App., 193 
So 2d 344, writ ref. 195 So.2d 147, 250 La. 270. 
R.I.—Rusoff v. O’Brien, 206 A,2d 209, 99 R.I. 153. 
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92.10. U.S —Marlowe v. Garden Services, Inc,, C.A 
Ga., 411 F.2d 473—^Abernathy v. Southern Pac. 
Co,, C.A.Tex., 426 F,2d 512—Spears v Hough, 
CA.S.D., 458 F.2d 529, cert. den. 93 S.Ct. 130, 
409 US. 878, 34 L.Ed.2d 131, 

HoUaday v. Chicago, B. & Q.R, Co, D.C.Iowa, 

255 F.Supp. 879. 

Ga.—Kephnger v. Cook, 154 S.E2d 765, 115 Ga.App., 

540. 


La.—Jones v. Rodgers, App., 179 So.2d 674—Scott v. 
Louisiana Creamery, Inc., App., 183 So.2d 108, 
wnt ref 184 So.2d 25, 248 La 1102—Spears v. 
Danehower, App, 190 So,2d 465—Torbet v, Hyca- 
log, Inc, App, 193 So.2d 878, writ ref 195 So.2d 
646, 250 La 376—Butler v. State Farm Mut. Auto. 
Ins Co., App., 195 So.2d 314—Piediscalzo v. 
Deutsch, App., 200 So.2d 114—Beauregard v, 
Salmon, App., 205 So.2d 634—Smith v Brekeen, 
App., 216 So.2d 90—Heard v Sanders, App, 223 
So 2d 212—Blanque v. Choppin, App., 225 So.2d 
245—Dyer v Miller Buick Co, App., 230 So.2d 
113—Helminger v Cook Paint & Varnish Co., 
App., 230 So.2d 623—Dugas v. Achord, App, 238 
So.2d 761—Boudreaux v. Altex Ready Mixed Con¬ 
crete Corp., App., 246 So.2d 721 

Minn—Backman v, Fitch, 137 N W.2d 574, 272 Minn. 
143 

Mo.—Bischoff v. Dodson, App., 405 S.W.2d 514. 

Tex—Brown v, Friedman, Civ.App, 451 S.W.2d 588. 
92.15, Evidence held insufficient 
(1) La.—Mangano v American Indem Co., App., 

293 So.2d 220. 

93. La.—Laville v. Hartford Acc. & Indem. Co., 
App., 178 So.2d 464. 

94. Period of disability 

(1) Ill-O’Leary v Siegel. 256 N.E2d 127, 120 Ill. 

App.2d 12. 

Ky.—Thompson v. Spears, 458 S.W.2d 1. 

96. La.—Jordan v. Travelers Ins. Co., 245 So 2d 151, 
257 La. 995. 

Fontenot v. Grain Dealers Mut Ins. Co, App., 
170 So 2d 513, writ ref 172 So 2d 294, 247 La. 
488—Keaton v. Baas Beverage Service, Inc., App., 
172 So.2d 739—Scott v. Louisiana Creamery, Inc, 
App., 183 So.2d 108, wnt ref. 184 So.2d 25, 248 
U. 1102. 

Mo—McDonald v. Missoun-Kansas-Texas R. Co., 401 
S.W.2d 465. 

Approximation 

Okl—WeGo Perforators v. Hilligoss, 397 P.2d 113 

97. U.S—LaMorte v. Penn Cent. Transp Co., C.A. 
NJ., 450 F.2d 956. 

La.—Clouatre v Toye Bros. Yellow Cab Co., App., 193 
So.2d 344, writ ref. 195 So.2d 147, 250 La. 270- 
Hughes V. New Orleans Public Service, Inc., App., 
221 So.2d 331—Jordan v. Travelers Ins Co., App., 
231 So.2d 678, wnt den. 235 So.2d 96, 256 La. 68, 
am. on oth. grds. 245 So.2d 151, 257 La. 995—Par- 
due v. General Acc. Fire & Life Assur. Corp., 
App., 257 So 2d 777. 

Mo.—McDonald v. Missoun-Kansas-Texas R. Co., 401 
S.W.2d 465. 

Wis.—Burlison v Janssen, 141 N.W.2d 274, 30 Wis.2d 
495. 

Actual prior earnings 

La.—Fontenot v. Grain Dealers Mut. Ins. Co., App., 
170 So.2d 513, writ ref. 172 So.2d 294, 247 U 488. 

Evidence held insufficient 

La.—Chase v. Dunbar, App., 185 So.2d 563, writ ref. 
187 So.2d 783, 249 La. 572 and 187 So.2d 738, 249 
La. 573 and 187 So.2d 739, 249 La. 574. 

97.5, U.S.—Commercial Union Ins. Co. v. Gonzalez 
Rivera, C.A.Puerto Rico, 358 F.2d 480. 

99. La.—Smith v. Marquette Cas. Co., App„ 169 
So.2d 750, affd. 176 So.2d 133, 247 La. 1054— 
Jones V. Rodgers, App,, 179 So.2d 674—Scott v. 
Louisiana Creamery, Inc., App., 183 So.2d 108, 
writ ref. 184 So.2d 25, 248 La. 1102—Lemoine v. 
American Emp. Ins. Co., App., 238 So.2d 233— 
Berthelot v. Tally, App., 239 So.2d 721. 

Evidence held coRjectural 

Vt.—Kerr v. Rollins, 266 A,2d 804, 128 Vt. 507. 
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1.5. Evidence held sufficient 

(1) III—Manders v. Public, 242 N.E.2d 617, 102 

Ill.App.2d 468, affd. 256 N.E.2d 330, 44 Ill2d 511. 

(2) Ala.—Cook v. Sweatt, 209 So.2d 891, 282 Ala. 

177. 

(3) Other matters. 
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Del.—Di Gioia v. Schetrompf, Super., 251 A 2d 569 
Ga.—Cagle Poultry & Egg Co. v Busick, 139 S E 2d 
461, 110 Ga.App. 551 

La—Robertson v Insurance Co of North America, 
App., 171 So.2d 715 

Mich.—Galvan v Summers, 134 N.W2d 177, 375 
Mich. 285 

Whitson V. Whiteley Poultry Co, 162 NW.2d 
102, 11 Mich App. 598 

N J.—Brennan v. Biber, 225 A 2d 742, 93 N.J.Super 
351, affd. 239 A 2d 261, 99 NJ Super 247 
Evidence held Insufficient 
Colo.—England v Caughman, App., 477 P.2d 802 
La.—Weileman v Forst, App, 188 So 2d 657 
Mich.—Raleeh v Great Lakes Transit Corp., 178 
N.W.2d 540, 23 Mich.App. 348. 

Evidence of age and life expectancy of both husband 
and wife necessary to Award For Future Loss Of Con¬ 
sortium. 

Ga.—Cody v. Peak, 149 SE.2d 521, 113 Ga.App 676 

Loss of consortium 

Mich.—Washington v Jones, 192 N.W 2d 234, 386 
Mich. 466. 

The fact that the injured person re¬ 
ceived unemployment benefits, thereby 
admitting that he was capable of re¬ 
turning to work, does not preclude a 
recovery on a proven claim for loss of 
wages.' 

1.15, La.—Lemoine v. American Emp. Ins, Co., 
App., 238 So.2d 233 

2. US.—Frankel v Todd, C.A.Pa, 393 F.2d 435 
Petition of U.S., D.C N C, 303 F.Supp 1282 
Cal.—Sharfman v State, 61 Cal Rptr 266, 253 C.A 2d 
333, 36 A.L.R3d 1370. 

Ill.—^Trowbndge v Chicago & LM, Ry. Co, 263 
NE.2d 619, 131 in.App.2d 707 
Ind.—C.J.S. cited in Scott v Nabours, 296 N E2d 438, 
441, 156 Ind.App. 317. 

Ky.—^Townsend v. Stamper, 398 S.W.2d 45, 12 A.L 

R. 3d 108. 

La.—Marcus v. Kansas City Southern R. Co, App, 204 
So.2d 676, wnt ref. 206 So.2d 94, 96, two cases, 251 
La. 751—Julian v. Ralph, App, 206 So 2d 121— 
Kempff V. B. E. King & Sons, Inc., App, 222 
So.2d 921—^Jordan v. Travelers Ins. Co., App., 231 
So.2d 678, writ den. 235 So.2d 96, 256 La. 68, am. 
on oth. grds. 245 So.2d 151, 257 La. 995. 

Md.—Raines v Boltes, 265 A.2d 741, 258 Md 325. 
Miss.—C.J.S. quoted at length in Casey v. Tengas 
Corp., 361 So.2d 498, 499. 

Mo.—Hodges v. Johnson, App., 417 S.W.2d 685. 

Ohio—Powell v. Montgomery, 272 N.E.2d 906, 27 Ohio 
App.2d 112. 

Tex.—Clark v. Brewer, Civ.App., 471 S.W.Zd 639, app. 

after remand 498 S.W.2d 957. 

Wis.—Felde v. Kohnke, 184 N.W.2d 433, 50 Wis2d 
168. 

Fact, extent, or permanency of impairment 
(1) U.S.—Sylvcstn v. Warner & Swasey Co., CA 
N.Y., 398 F.2d 598—Barzclis v. Kuhkowski, C.A.Anz., 
418 F.2d 869. 

McGroder v. Moore-McCormack Lines, Inc, 
D.CPa., 299 F.Supp. 1233—Browning v. U.S, 
D.C.Pa., 361 F.Supp. 17. 

Ky.—Rogers v. Sullivan, 410 S.W.2d 624. 

La.—Self V. State Farm Mut. Auto. Ins. Co., App., 183 
So.2d 68—Higgins v. Hankla, App., 208 So. 2d 540. 
Mont.—Thomas v. Whiteside, 421 P.2d 449, 148 Mont. 
394_-Thomas v. Whiteside, 421 P.2d 453, 148 
Mont. 390. 

S.0.—Nepstad v. Randall, 152 N,W.2d 383, 82 S.D. 
615. 

Tex.—Duncan v. Smith, Civ.App., 376 S.W.2d 877, 
revd. on oth. grds., Sup., 393 S.W.2d 798—Mills v. 
Thomas, Civ.App., 435 S.W,2d 593, err. ref. no rev 
err. 

Va.—State Farm Mut. Auto, Ins. Co. v. Futrell, 163 

S. E2d 181, 209 Va. 266. 


Wash.—Bartlett v Hantover, 513 P2d 844, 9 Wash. 
App. 614, revd on oth grds. 526 P2d 1217, 84 
Wash 2d 426. 

Wis—Hoeft V. Milwaukee & Suburban Transport 
Corp , 168 N W 2d 134, 42 Wis 2d 699 
(2) US—^Dixon V, Pennsylvania R Co, CA.Pa, 
378 F2d 392 

Stark V Shell Oil Co, D.C.Miss, 312 FSupp. 
145, affd m part, revd. in part on oth grds, C.A., 
450 F 2d 994 

Ga—Myers v Gastley, 151 S.E2d 484, 114 Ga.App. 
405. 

La —Taylor v Allstate Ins Co , App , 205 So.2d 807— 
St Amand v. Petro Sales, Inc, App, 225 So 2d 
399. 

Pa—Massman v City of Philadelphia, 241 A.2d 921, 
430 Pa 99 

Tex —Hulsey v Drake, Civ App, 457 S W 2d 453, err. 
ref no rev. err. 

Wis—Wells V National Indem Co, 162 NW2d 562, 
41 Wis 2d 1—lanni v Gram Dealers Mut. Ins. Co, 
166 NW2d 148. 42 Wis 2d 354. 

Future earnings 

(1) Cal—Markley v. Beagle, 59 CaLRptr. 809, 429 
P2d 129, 66 C2d 951 

Mo,—McDonald v. Missouri-Kansas-Texas R. Co., 401 
S W.2d 465 

(2) U.S —Petition of U.S Steel Corp., C A.Ohio, 436 
F.2d 1256, cert. den. 91 S Ct, 1649, 1660, 1665,402 U S 
987, 29 L.Ed 2d 153, reh den. 91 S Ct. 2227, 403 U S 
924, 29 LEd2d 703, reh den 91 SCt. 2247, 403 U.S 
940, 29 L.Ed 2d 720, app. after remand 479 F 2d 489, 
cert, den 94 SCt 71, 414 U.S. 859, 38 LEd.2d 110 
La—Hawsey v. US Fidelity & Guaranty Co., App, 

211 So.2d 417—Hicks v. Phoenix Ins Co., App, 
220 So,2d 726, wnt ref. 222 So 2d 883, 254 La. 
134—Triche v Williams. App., 264 So 2d 659. 
Wis.—Neider v Spoehr, 159 NW.2d 587, 39 Wis.2d 
552. 

Preponderance 

U.S—Frankel v Todd, DCPa., 260 F.Supp. 772 

Fair preponderance 

Minn.—Moteberg v. Johnson, 210 NW.2d 27, 297 
Minn. 28 

page 104 

3. RI—Thornton v. Ferns, 276 A.2d 758, 108 RI. 

491. 

4. Me —Goldstein v. Sklar, 216 A 2d 298. 

5. D—Nepstad v. Randall, 152 N.W.2d 383, 82 S.D 

615. 

5.5. US—Gorman v. Miller, CA.Tex., 415 F2d 
1137 

6. La —Kempff v. B. E King & Sons, Inc App., 222 

So 2d 921 

Mo.—Haley v. Byers Transp Co., 414 SW.2d 777. 

Hodges v. Johnson, App., 417 S.W.2d 685 
Neb.—Lake v Southwick, 198 NW.2d 319, 188 Neb. 
533. 

Evidence held not too speculative 
Or—Shivers v. Riney, 695 P.2d 951, 72 Or.App 281 
Reasonable probabilities as basis 
Wis—Reinke v. Woltjen, 146 N.W.2d 493, 32 Wis.2d 
653. 

Reasonable certainty required 
Wash.—Bartlett v. Hantover, 513 P.2d 844, 9 Wash 
App. 614, revd. on oth. grds. 526 P.2d 1217, 84 
Wash.Zd 426 

6.5. Wis.—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wis 2d 354. 
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8. Iowa—Carradus v. Lange, 203 N.W.2d 565. 
Medical estimate of percentage of disability 
La.—Dudley v. State Farm Mut. Auto. Ins Co, App., 
255 So.2d 462. 

8.5. U.S.—McGroder v. Moore-McCormack Lines, 
Inc., D.C.Pa., 299 F.Supp. 1233. 

Iowa-—Carradus v. Lange, 203 N.W.2d 565 
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Wis —lanni v Gram Dealers Mut. Ins. Co., 166 
N.W 2d 148, 42 Wis.2d 354 

8.10. U.S—Wagner v Reading Co., C.A.Pa., 428 
F 2d 289 

8.10, Iowa—Carradus v. Lange, 203 N.W. 2d 565. 

8.15. U S —Tabor v. Miller, C A Pa., 389 F 2d 645, 

cert den. 88 S.Ct 1810, 391 US. 915, 20 LEd.2d 
654 

Nev—Gutierrez v Sutton Vending Service, Inc., 397 
P 2d 3, 80 Nev. 562. 

8,25. Mmn.—Sorenson v. Cargill, Inc., 163 N.W.2d 
59, 281 Mmn 480 

9. Conn —Jerz v Humphrey, 276 A.2d . 884, 160 

Conn 219 

NC—Jemigan v. Atlantic Coast Line R. Co., 175 
S.E2d 701, 9 NCApp 186. 

Tex—Greyhound Lines, Inc. v. Craig, Civ.App., 430 
S.W 2d 573, err ref. no rev. err.—^Thomas v. Jen¬ 
kins, Civ App., 481 S.W.2d 464, err. ref. no rev. 
err. 

10. Ga —McDuffie County v. Rogers, 184 S.E 2d 46, 
124 Ga.App- 442 

Me.—Goldstein v. Sklar, 216 A.2d 298. 

Mass.—Roddy v Fleischman Distilling Sales Corp., 277 
N E 2d 284, 360 Mass. 623. 

Pa.—Martin v Philadelphia Suburban Transp. Co., 257 
A.2d 535, 435 Pa, 391 

Monetary measure of earning capacity prior to 
injury 

Tex.—Flamm v. Ball. Civ.App., 476 S.W 2d 710. 

11. Mont.—Thomas v. Whiteside. 421 P.2d 449, 148 
Mont 394. 

12. Anz —Mandelbaum v. Knutson, 462 P 2d 841, U 
Anz.App. 148. 

12.5. Iowa—Anthes v Anthes, 139 N.W.2d 201, 258 
Iowa 260. 

13. U.S—Frankel v Todd, CA.Pa., 393 F.2d 435 

Ky.—Hurst v. Sanders. 399 S.W 2d 470 

14. Alaska—Chugach Elec. Ass’n v Lewis, 453 P.2d 
345. 

Ill.—Buckler v. Sinclair Refining Co., 216 N.E.2d 14, 68 
IlLApp 2d 283. 

Wis.—Bach V. Liberty Mut. Fire Ins. Co., 152 N.W.2d 
911, 36 Wis.2d 72. 

§ 162(9).-Future or Per¬ 

manent Consequences 

page 106 

16. US.—Thompson v. Underwood, C.A.Tenn„ 407 
F.2d 994. 

Minn.—Edwards v. Engcn, 178 N.W.2d 731, 288 Mmn. 
1. 

Miss.—Mills V. Balius, 180 So.2d 914, 254 Miss. 353. 

Mo—Yates v. Bradley, App., 396 S.W.2d 735—^Driver 
V. Anheuser, 397 S.W.2d 11. 

N.C.—Dolan v. Simpson, 152S.E:*2d 523, 269 N.C 438. 

Utah—Robinson v. Hreinson, 409 P2d 121, 17 Utah2d 
261. 

Va.—National Cab Co. v. Thompson,M60 $.E.2d 769, 
208 Va. 731. 

Wis.—Bourassa v. Gateway Erectors, Inc., 194 N.W.2d 
602, 54 Wis 2d 176. 

Earning capacity 

(2) Other matters 

U.S.—Ballantine v. Central R. of New Jersey, C.A.Pa., 
460 F.2d 540, cert. den. 93 S.Ct. 133, 409 U.S, 879, 
34 L.Ed.2d 133 

Minn.—Berg v. Gunderson, 147 N.W,2d 695, 275 Mmn. 
420. 

Evidence held sufficient 

(1) U.S,—Rivero v. Kruger, CA.Conn, 407 F.2d 

856—Traylor v. U.S., C.A.Ky., 418 F.2d 262—Blake v. 

Port Everglades Towing Co., CA.Fla., 425 F.2d 662. 

Theroux v U.S, D.C.R.I., 263 F.Supp. 385— 
Giaraffa v. Moore-McCormack Lines, Inc., D.C. 
N.Y., 270 F.Supp. 342—Cates v. U.S., D C.Ha., 
308 F.Supp. 199, mod. on oth. grds., C.A., 451 
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F.2d 41l--Bladr v. U.S, Steel Corp.. DC.Pa, 312 
F.Supp. 293, afTd., C.A., 444 F 2d 1390. 

Ark.—Batesville Funeral Home, Inc. v. Barnett, 452 
S,W.2ci 656, 248 Ark. 484 

Ky—Vanderpool v. Rakes, 409 SW.2d 163—Arnett v. 

Thompson, 433 S W.2d 109. 

La,—Heard v. Sanders, App., 223 So.2d 212 
Mo,—Pulem v. George, App., 433 S.W.2d 83. 

N.M.—International Service Ins. Co. v. Ortiz, 405 P 2d 
408, 75 NM. 404. 

N.Y.—Monroe v. Leonard, 308 N.YS.2d 933, 62 
Misc.2d 463, affd. 309 N.Y.S.2d 642, 62 Misc 2d 
467. 

N.C.—Chandler v. Moreland Chemical Co., 154 S E2d 
502, 270 N.C. 395. 

Wis.—Lother v. Keller, 141 N.W.2d 181, 30 Wis.2d 
403. 

(3) Alaska—Nissen v. Hobbs, 417 P.2d 250. 

(4) U.S.—Mroz V. Dravo Corp, D.CPa., 293 
F.Supp. 499, affd., C.A.. 429 F.2d 1156—Hohlweiler v 
Pennsylvania R. Co., D.C.Pa., 294 F.Supp 1377, affd., 
C.A., 436 F.2d 1382, cert den 92 S.Ct. 220, 404 U.S. 
884, 30 L.Ed.2d 167. 

La.—^Waller v. King, App., 188 So 2d 231, 

Evidence held insulfflcient 

U.S.—stark v. Shell Oil Co., D.CMiss, 312 F.Supp. 

145, affd. in part, revd. in part, C.A., 450 F,2d 994. 
III.—Lazzaro v. Garrett, 242 N.E.2d 59, 100 IlI.App 2d 
452. 

La.—^Richoux v. Grain Dealers Mut, Ins. Co, App., 
175 So.2d 883, wnt ref. 178 So 2d 656, 248 La 
366—Semmes v. Employers Fire Ins Co., App, 
181 So.2d 54, wnt ref 182 So.2d 660, 248 La. 
906—Henderson v. American Indem, Co., App, 
194 So.2d 103—Perry v. New Hampshire Ins. Co, 
App., 233 So.2d 362, wnt ref 236 So.2d 501, 256 
La. 371—Oxley v. Allstate Ins. Co., App., 237 
So.2d90 

N.M.—Morris v. Rogers, 456 P.2d 863, 80 N.M. 389. 
Alvillar V. Hatfield, App., 484 P.2d 1275, 82 
N.M. 565. 

Okl—Maples v. Bryce, 429 P.2d 741 
Tenn.—Wood v. Craig, 424 S.W.2d 561, 57 Tenn App. 
685. 

Wis.—Casimere v. Herman, 137 N W.2d 73, 28 Wis 2d 
437. 
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17. Del.—Laskowski v. Wallis. 205 A.2d 825, 8 Storey 
98. 

Hawaii—^Mew Sun Leong v Honolulu Rapid Transit 
Co., 472 P.2d 505, 52 Haw. 138. 

Utah—Robinson v. Hreinson, 409 P.2d 121, 17 Utah2d 
261. 

173. Ark. — Midwest Bus Lines, Inc. v. Williams, 422 
S.W.2d 869, 243 Ark. 854. 

Okl.—Maples v. Bryce, 429 P.2d 74L 
Evidence held sufficient 
La.—Barras v. Badalamenti, App., 207 So.2d 811. 
N.M.—Rutledge v. Johnson. 465 P.2d 274, 81 N.M. 
217. 

Pa.—Collins v. Moog, Com.Pl., 48 West 61—Lewis v. 
Gutshall, 17 Cumb. 69. 

Tex.—Tamburello v. Welch, Civ.App., 383 S.W.2d 936, 
revd. on oth. grds., Sup., 392 S.W.2d 114—Pioneer 
Bus Co. V. Ward, Civ.App., 422 S.W.2d 550— 
Kingham Messenger & cielivery Service, Inc. v. 
Daniels. Civ-App., 435 S.W.2d 270. 

Evidence held insufffclent 
Hawaii—Rodrigues v. State, 472 P.2d 509, 52 Haw 156, 
283. 

Iowa—Daniels v. Bloomquist, 138 NW.2d 868, 258 
Iowa. 301. 

Wis.— lanni v. Grain Dealers Mut, Ins. Co., 166 
N.W.2d 148, 42 Wis.2d 354. 
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I®. N.M.-Morris v. Rogers, 456 P.2d 863, 80 N.M. 
389. 

20. Ark-—Midwest Bus Lines, Inc. v. Williams, 422 
S.W.2d 869, 243 Ark. 854. 
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21. Ark.—Midwest Bus Lines, Inc. v Williams, 422 
S.W 2d 869, 243 Ark 854 
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26. S C —C.J.S. cited in Hall v Palmetto Enterprises 
11, Inc of Clinton, App., 317 SE2d 140, 144, 282 
SC 87 

Tables admissible 

U S.—Continental Cas Co v. Jackson, C.A Iowa, 400 
F2d 285 

Ga—Graham v Clark, 152 SE2d 789, 114 Ga.App 
825. ' 

Future damages or permanent injury 
may be proved by a showing that the 
plaintiff was not fully recovered at the 
time of trial.^^ 

26.10. Minn.—Edwards v Engen, 178 N.W 2d 731, 
288 Mmn 1. 

27. Conn.—^Jerz v Humphrey, 276 A 2d 884, 160 
Conn 219, 

N.H.—Walker v. Walker, 210 A.2d 468, 106 N H 282 
Tex —City of Houston v Moore, Civ.App, 389 S W 2d 
545, err. ref no rev. err. 

Reasonable certainty 

(2) Other statements. 

Alaska—City of Fairbanks v. Nesbett, 432 P 2d 607. 
Medical testimony held necessary 
Mmn.—Lament v Independent School Dist. No. 395 of 
Waterville, 154 N.W 2d 188, 278 Mmn. 291. 
Evidence held sufficient^ etc. 

Iowa—Zach v Mommgstar, 142 N.W.2d 440, 258 Iowa 
1365—Sieren v, Stoutner, 162 N.W.2d 396. 

Mo.—Condos v. Associated Transports, Inc., App., 453 
S.W.2d 682. 

Tex —Palestine Contractors, Inc v. Perkins, 386 
SW.2d 764 

Goshom V Hattman, Civ App, 387 S W.2d 422, 
err. ref. no rev err—Fitzgerald v. Andrade, Civ 
App., 402 S.W.2d 563, err. ref no rev err. 

Wash.—Archibald v. Gossard, 397 P2d 851, 65 
Wash 2d 486'. 

Evidence held insufficient, etc. 

U.S—Abernathy v Southern Pac Co., CA.Tex., 426 
F.2d 512. 

Del.—Weiner v. Wisniewski, 213 A.2d 857, 9 Storey 79. 
III.—Sloma v. Pfluger, 261 N.E.2d 323, 125 Ill.App 2d 
347. 

La.—Carter v. Connecticut Fire Ins Co, App., 184 
So.2d 30-ColIms v. Schulz, App., 196 So.2d 303- 
Guidry v. Lockard, App, 215 So.2d 549—Guthne 

V. Winn-Dixie Louisiana, App., 238 So.2d 390. 
N.M.—Michael v. West, 412 P.2d 549, 76 N.M. 118. 

W.Va,—Hall v. Groves, 153 S.E.2d 165, 151 W.Va. 449. 
Wis.—Casimere v. Herman, 137 N.W 2d 73, 28 Wis.2d 
437. 

Speculation and coiyecture insufficient 
La.—Brooks v. Kirkpatrick, App., 175 So.2d 342. 
Showing of probability held sufficient 
Hawaii—New Sun Leong v. Honolulu Rapid Transit 
Co., 472 P.2d 505, 52 Haw 138. 
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30. Mmn.—Edwards v. Engen, 178 N.W.2d 731, 288 
Minn 1. 

31. Ariz—Patania v. Silverstone, 415 P.2d 139, 3 
Anz.App. 424 

III.—C.J.S. cited in A. O. Smith Corp. v. Industrial 
Commission, 371 N.E2d 607, 609, 13 Ill.Dec. 672, 
69 I11.2d 240. 

Iowa—C.J.S. cited In Daniels v. Bloomquist, 138 
N.W.2d 868, 873, 258 Iowa 301. 

Minn.—Pagett v. Northern Elec. Supply Co., 167 
N.W.2d 58, 283 Minn. 228. 

32. Colo.—Sours V, Goodrich, App., 674 P.2d 995. 
111.—CJ.S. cited in A. 0. Smith Corp v Industrial 

Commission, 371 N.E.2d 607, 609, 13 Ill.Dec. 672, 
69 I11.2d 240. 


C.J.S. cited in Burnett v Caho, 285 N E2d 619, 
627, 7 Ill.App 3d 266 

Iowa—C.J.S. cited in Daniels v Bloomquist, 138 
N.W 2d 868, 873, 258 Iowa 301 

Ohio—Cusumano v. Pepsi-Cola Bottling Co., 223 
N E.2d 477, 9 Ohio App 2d 105. 

Okl—Caldwell v Cambron, 417 P.2d 568. 

S D —Koenig v Weber, 174 N W 2d 218, 84 S D. 558. 

32.5. Ark.—Bailey v Bradford, 423 S.W.2d 565, 244 
Ark 8 

33. Tex—American Central Ins. Co. v. Melton, Civ, 
App., 389 S.W.2d 177, err ref, no rev. err, 

Wis.—lanni v Grain Dealers Mut Ins. Co, 166 
N.W 2d 148, 42 Wis.2d 354. 

34. Md.—Straughan v. Tsouvalos, 228 A.2d 300, 246 
Md 242 

.Nev—Gutierrez v Sutton Vending Service, Inc, 397 
P.2d 3, 80 Nev. 562—Lemer Shops of Nev, Inc. v. 
Marin, 423 P.2d 398, 83 Nev. 75. 

NC—Callicutt v. Hawkins, 181 S.E.2d 725, 11 NC 
App. 546 

Ohio—Cusumano v. Pepsi-Cola Bottling Co, 223 
N.E.2d 477, 9 Ohio App.2d 105 

Okl.—St John’s Hospital & School of Nursing Inc. v 
Chapman, 434 P 2d 160. 

Wis.—Ballard v. Lumbermens Mut. Cas Co., 148 
N.W.2d 65, 33 Wis.2d 601. 

35. Mo—Hamson v. Weller, App., 423 S.W 2d 226 

Okl —Maples v, Bryce, 429 P 2d 741, 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558 

Wis—Montz V. Allied Am Mut Fire Ins Co, 133 
NW.2d 235, 27 Wis.2d 13—Ostreng v Lowrey, 
155 N.W.2d 558, 37 Wis.2d 556--Bourassa v. 
Gateway Erectors, Inc., 194 N.W 2d 602, 54 
Wis.2d 176 

Purpose 

Wis.—Rivera v. Wollin, 140 N.W 2d 748, 30 Wis.2d 
305, 

Evidence held insufficient 

Wis—Huss v Vande Hey, 138 N.W.2d 192, 29 Wis.2d 
34. 

§ 162(10).-Medical Ex¬ 

penses 
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36. Ga—Johmson v. Cook, 180 S E.2d 591, 123 Ga. 
App. 302 

lowa-Stanley v State, 197 N.W.2d 599. 

La.—Senior v. Schwegmann Bros. Giant Super Markets, 
Inc., App., 206 So.2d 808—Olivier v. Gulf Ins Co„ 
App, 216 So.2d 381—Brumfield v. Fisher, App., 
235 So.2d 145, wnt ref 239 So.2d 346, 256 La 822. 

Miss.—Scott County Co-op v. Brown, 187 So.2d 321. 

Tex.—Gulf, C. & S.F.R. Co. v. Parmer, Civ.App., 389 
S.W.2d 558, err. ref no rev. err, 

Evidence held sufficient 

U.S—La Capria v. Compagnie Maritime Beige, D.C. 
N.Y., 286 F.Supp, 980, affd. in part, revd in part 
on oth. grds., C.A., 427 F.2d 244. 

Ala.—Robbins v. Voigt, 191 So.2d 212, 280 Ala 207. 

Ga.—Ferrence v. Lacy, 152 S.E.2d 605, 114 Ga.App. 
692. 

Idaho—Riley v. Larson, 432 P.2d 775, 91 Idaho 831, 42 
A.LR.3d 1274. 

Ill.—Pngnano v. Mastro, 209 N.E.2d 12, 61 Ill.App.2d 
65. 

La.—Smith v. Marquette Cas. Co., App., 169 So.2d 750, 
affd. 178 So.2d 133, 247 La. 1054-Fontenot v. T. 
L. James & Co., App., 192 So.2d 805—Spizer v. 
Dixie Brewing Co., App, 210 So.2d 528. 

Md —Simeo Sales Service of Md., Inc. v Schweigman, 
205 A.2d 245, 237 Md. 180—Deremer v. Liston, 
250 A 2d 622, 252 Md 571. 

N.Y.—Saccone v, Maison Marcel, Inc., 257 N Y.S.2d 
728, 45 Misc 2d 776. 

N D -Klein v. Harper, 186 N.W.2d 426. 

Pa,-DeVirgillis v. Gordon, 243 A.2d 459, 212 Pa.Su- 
per. 548. 
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Tex —City of Houston v. Celaya, Civ.App, 390 S.W 2d 
542, err ref no rev. err—Poser v, Gene Mohr 
Chevrolet Co, Civ.App., 377 SW.2d 732, revd, 
Sup., 384 S.W.2d 335 

Wash.—Vanderhoff v Fitzgerald, 431 P 2d 969, 72 
Wash 2d 103. 

Evidence held ksuMclerat 

U.S.—Traub v Holland-Amenca Line, DC.NY, 278 
F.Supp. 814. 

Ga.—Crowe v Harrell, 176 S.E.2d 190, 122 Ga App 7 
La.—Vauquehn v Lumbermens Mut. Cas Co, App., 
193 So.2d 303—Singleton v. Laudumiey, App, 195 
So.2d 435—Longoria v. Progressive Mut. Ins Co, 
App., 204 So.2d 93—Addison v Traders & General 
Ins. Co., App., 212 So 2d 754—Dickinson v. Sachse 
Elec., Inc., App., 249 So.2d 295. 

N.Y —Truilizio v Pedrelli, 226 NYS2d 846, 16 
A D.2d 739, affd. 252 N.E.2d 631, 25 N Y 2d 938, 
305 N.Y.S.2d 153. 

Tex.—Hoffman v. French, Limited, Civ App, 394 
S.W,2d 259, err. ref. no rev. err 
Wash.—Carlos v. Cain, 481 P 2d 945, 4 Wash App 475 
SufEciency of evidence as to causal connection 
HI—Roewe v. Lombardo, 221 N.E.2d 521, 76 Ill. 
App.2d 164. 

N.C—Purgason v. Dillon, 176 SE2d 889, 9 N.C App. 
529. 

Neck brace 

La.—Young v. Employers’ Liability Assur. Corp, App , 
254 So.2d 921 

37. Ga.—Johnson v. Cook, 180 S.E.2d 591, 123 Ga 
App. 302, 

Miss.—Scott County Co-op v Brown, 187 So.2d 321. 
Tex,—Gulf C. & S.F.R. Co v. Parmer, Civ.App., 389 
S.W.2d 558, err ref. no rev. err. 

Since the publication of the bound volume the case of 
DeTunno v Shull, 143 N.E.2d 301, 166 Ohio St. 365, 
has been modified, the court holding that proof of 
amount paid or amount of bill rendered and of nature of 
services performed constituted pnma facie evidence of 
reasonableness of charges for necessary medical and 
hospital services. 

Ohio—Wagner v. McDaniels, 459 N E2d 561, 9 Ohio 
St,3d 184, 9 OB.R. 469, modifying DeTunno v. 
Shull, 166 Ohio St. 365, 143 N.E.2d 301 

Inference 

Pa.—Ratay v. Yu Chen Liu, 260 A 2d 484, 215 Pa.Su- 
per. 547. 

Evidence held sufficient 

(1) U.S.—Southern Pac. R.R. v. Montalvo, C.A.Tex, 
397 F.2d 50—Gorman v. Miller, CA.Tex,, 415 F.2d 
1137. 

La,—Burch v St. Louis Fire & Marine Ins. Co, App,, 
235 So.2d 218. 

Tex.—Newspapers, Inc. v. Love, Civ.App., 397 S.W.2d 
469, err. ref no rev, err., Sup., 405 S.W.2d 300 
Vt.—Kerr v. Rollins, 266 A.2d 804, 128 Vt. 507. 

(2) Md.—Hutzell v. Boyer, 249 A.2d 449, 252 Md 
227. 

Evidence held insufficient 

(1) La.—Culps V. U.S. Fidelity & Guaranty Co., 
App,, 206 So.2d 570—Wnght v. Globe Ins. Co., App., 
207 So.2d 889. 

Tex.—American Central Ins. Co. v Melton, Civ.App., 
389 S.W 2d 177, err. ref. no rev err. 

(4) La—Adamson v Westmghouse Elec. Corp, 
App., 236 So.2d 556, 

Tex.—Hulsey v. Drake, Civ.App., 457 S.W.2d 453, err. 

ref. no rev. err. 

Testimony of doctor 

U.S,—Southern Pac, R.R. v. Montalvo, C.A.Tex,, 397 
F.2d 50. 

La.—Beithdot v. Tally, App., 239 So.2d 721. 
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37J. Miss.—Mills v. Balius, 180 So.2d 914, 254 Miss. 
353. 

Effect of particular testimony 
III.—Turner v. City of Chicago, 238 N.E.2d 100, 95 
Ill.App.2d 38. 


N C.—Purgason v. Dillon, 176 SE2d 889, 9 N C App 
529 

Preponderance of evidence 
Miss.—Scott County Co-op v Brown, 187 So.2d 321 
Estimate of future medical expenses not re¬ 
quired 

U S.—Maxworthy v Horn Elec Service, Inc , C A Md, 
452 F.2d 1141 

38. Ala.—Foodtown Stores, Inc v Patterson, 213 
So 2d 211, 282 Ala. 477 

Conn.—Frye v. Krasicky, CirAD, 247 A.2d 439, 5 
Conn.Cir 164. 

Ga—Smith v Davis, 175 SE2d 28, 121 GaApp 704 
N. Y —Henderson v. Marden Const Corp, 297 N Y 
S 2d 180, 58 Misc 2d 975 

39. U.S.—Spun- v. LaSalle Const Co, C.A Ill, 385 
F 2d 322. 

Medhn v U S, D.C.S C, 244 F Supp 403 
Ga.—Rutledge v Glass, 188 S.E2d 261, 125 Ga.App. 
549. 

Rule limited to paid bills 

Iowa—Stanley v. State, 197 NW.2d 599 

41. Fla —Crowe v. Overland Hauling, Inc, App., 245 
So 2d 654. 

Ill —Turner v. City of Chicago, 238 N E 2d 100, 95 
III App.2d 38 

NY.—Henderson v. Marden Const Corp., 297 NY 
S.2d 180, 58 Misc 2d 975 

Ohio—Wagner v McDaniels, 459 N.E2d 561, 9 Ohio 
St 3d 184, 9 O B R 469 
Evidence held sufficient, etc. 

Ky.—Townsend v. Stamper, 398 S.W 2d 45, 12 A L. 
R 3d 108. 

42. Ala.—Harden v Alabama Great Southern R. Co, 
Civ.App., 229 So 2d 803, 45 Ala App. 301 

Wis.—Lautenschlager v. Hamburg, 165 N W.2d 129, 41 
Wis.2d 623 

§ 162(11). -Breach of Contract 
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4Z50. US.—Kent v Flickmger, C.A.C 0 I 0 , 453 F.2d 
955 

Cal —Mendoyoma, Inc v. Mendocino County, 87 Cal 
Rptr. 740, 8 C.A.3d 873. 

D C —Bergman v. Parker, App ,216 A.2d 581. 

III.—C.J.S. cited in Brewer v Custom Builders Corp., 
356 N E.2d 565, 573, 1 HI Dec. 377, 42 Ill.App.3d 
668 

Ind —Lawrence v. Cain, 245 N.E.2d 663, 144 Ind.App. 
210. 

N J —Barr & Sons, Inc. of Cherry Hill, N.J. v. Cherry 
Hill Center, Inc., 217 A.2d 631, 90 N.J.Super. 358. 
W.Va—Steinbrecher v. Jones, 153 SE.2d 295 
Evidence held sufficient, etc. 

(1) U S.—^Frank Horton & Co. v. Cook Elec. Go., 
C A.Ill., 356 F 2d 485, cert. den. 86 S.Ct 1572, 384 U.S 
952, 16 LEd.2d 548. 

(15) Fla.—Sanchez v. Crandon Wholesale Drug Co., 
App., 194 So 2d 646. 

Md.—Glen Alden Corp v. Duvall, 215 A.2d 155, 240 
Md. 405 

Evidence held insufficient, etc. 

(16) Md.—Glen Alden Corp. v. Duvall, 215 A.2d 
155, 240 Md. 405, 

High degree of certainty 

U.S—Koehring Co. v. E. D. Etnyre & Co., D.CIll., 
254 F Supp. 334. 

43. U.S.—Kent v. Flickinger, C.A.C 0 I 0 ., 453 F.2d 
955 

Pfaudler Co. v. American Beef Packing Co., 
D.CIowa, 338 F.Supp. 701. 

Conn.—Bertozzi v. McCarthy, 323 A.2d 553, 164 Conn. 
463, 

N.M.—Foremost Foods Co. v Slade, 459 P.2d 457, 80 
N.M. 658. 

N.Y —West, Weir & Bartel, Inc. v. Mary Carter Paint 
Co., 267 N.y.S.2d 29, 25 A.D2d 81, motion den. 
219 N.E.2d 882, 18 N.Y 686, 273 N.YS.2d 436, 
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app. dism. 226 NE2d 704, 19 NY. 812, 279 
N Y.S.2d 971, app. after remand 286 N.Y.S 2d 459, 
29 A.D2d 526 and 294 N.Y.S.2d 837, 31 A.D.2d 
517, mod. on oth. grds 255 N E2d 709, 25 N.y.2d 
535, 307 NYSad 449, am. on oth. grds. 259 
N.E.2d 483, 26 N.Y 2d 969, 311 N.Y.S 2d 13 
Okl.—Collins v. Baldwin, 405 P.2d 74. 

Pa —Zeldman v. National Products Co., 265 A.2d 804, 
438 Pa 494 

Evidence held sufficient, etc. 

(1) U.S.—Hungerford Const. Co. v Florida Citrus 
Exposition, Inc., C.A Fla., 410 F 2d 1229, cert. den. 90 
S.Ct 263, 267, 396 U.S. 928, 24 L.Ed.2d 226 

Autrey v. Williams & Dunlap, D.C.La., 210 
F.Supp 491, affd in part and revd. in part on oth. 
grds., C A., 343 F.2d 730, reh. den. 346 F.2d 1007. 
Cal—Jen-Mar Const Co. v. Brown, 55 Cal.Rptr. 832, 
247 C.A.2d 564-Stephan v. Maloof, 79 Cal.Rptr. 
461, 274 CA.2d 843 

Idaho—Nelson v Hazel, 406 P.2d 138, 89 Idaho 480, 
app. after reman4 433 P.2d 120, 91 Idaho 850. 
La.—U-Finish Homes, Inc v. Michel, App., 183 So.2d 
101, wnt ref 183 So 2d 650, 248 La. 1025 
Sullivan v Carpenter, App, 193 So.2d 105 
Mo.—Schroeder v. Prince Charles, Inc., 427 S.W 2d 
414. 

N.M.—Clear v. Patterson, App., 459 P.2d 358, 80 N.M. 
654. 

Tex.—Cooper Concrete Co. v. Hendricks, Civ.App., 386 
SW,2d 221—Tex-Craft Builders, Inc. v. Housing 
Authority of Texas City, Civ.App., 404 SW.2d 
337—Har-Con Engineering, Inc v Guthrie, Civ. 
App, 408 S.W.2d 159, err ref no rev. err. 

Wash—Schmechel v. Ron Mitchell Corp., 406 P.2d 
962, 67 Wash.2d 194. 

(12) US—Hollywood Golf Estates, Inc. v. Nello L. 
Teer Co., C.A Fla., 353 F.2d 485. 

(15) U.S.—Exercycle of Mich., Inc. v Wayson, CA. 
Ill, 341 F.2d 335—Warner v. Billups Eastern Petroleum 
Co., C.A.S.C., 406 F.2d 1058—Troupe v. Seby, C A. 
Anz., 416 F 2d 514. 

Ga.—Smith v. Maples, 151 SE2d 815, 114 Ga.App. 
529 

Ind.—Valcan Corp. v. M. T Sparks, Inc., 241 N.E.2d 
862, 143 Ind.App. 543. 

Mich —Serhn v. Pacific Indus. Furnace Co., 165 
N W.2d 637, 14 Mich.App. 490. 

N.M—Board of Ed, School Dist. 16, Artesia, Eddy 
County V. Standhardt, 458 P2d 795, 80 N.M. 543. 
N.Y.—Concrete Const. Corp. v, Bregman Const. Corp., 
259 N.Y.S.2d 669, 23 A.D.2d 845—Bright-Top Inc. 

V. Verrico, Inc,, 300 N Y.S.Zd 877, 32 A.D.2d 758. 
Wash —Golob v. George S. May Intern. Co., 468 P.2d 
707, 2 Wash.App. 499. 

Evidence held insufficient, etc. 

(1) U S.—Kuniansky v. D. H. Overmyer Warehouse 
Co., C.A Ga., 406 F.2d 818, app, after remand 419 F.2d 
1280, cert den. 90 SCt 1697, 398 U.S 905, 26 L.Ed.2d 
64. 

Cal.—General Ins. Co. of America v. Commerce Hyatt 
House, 85 Cal.Rptr. 317, 5 C.A 3d 460 
Colo—^John V. United Advertising, Inc., 439 P.2d 53, 
165 Colo. 193. 

Ga.—Peacock Const. Co. v. Turner Concrete, Inc., 170 
S.E.2d 440, 120 GaApp. 357. 

La—Pennington v Campanella, App, 180 So.2d 882, 
writ gr. 181 So.2d 782, 248 La. 783—Calais v. 
Dura-White Roofs Co., App., 208 So.2d 397, writ 
ref. 210 So 2d 55, 252 La. 174—Morein v. G. J. 
Deville Lumber Co, App., 215 So.2d 208-^Frank- 
Un v. Mackie, App., 21 So.2d 360—Polit v. Bab¬ 
cock, App., 232 So.2d 916. 

N.Y.—Joseph F. Egan, Inc. v. City of New York, 239 
N.Y.S.2d 420, 18 A.D.2d 357, revd. on oth. grds. 
215 N.E.2d 490, 17 N.Y.2d 90, 268 N.Y.S.2d 301. 

W.Va.—Steinbrecher v. Jones, 153 S.E.2d 295. 

(8) Ind.—Lawrence v. Cain, 245 N.E,2d 663, 144 
Ind.App 210. 

Kan.—Springfield Tent & Awning Co. v. Rice, 447 P.2d 
833, 202 Kan. 234. 

(16) U.S.—Autrey v. Williams and Dunlap, C.A.La., 
343 F.2d 730, reh. den. 346 F.2d 1007—Taute v. Econo- 
Car Intern., Inc., C.A.Mont., 414 F.2d 828. 
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Clements Auto. Co. v. Service Bureau Corp„ 
D.C.Minn., 298 F.Supp. 115, afFd. in part, revd. in 
part on oth grds., C.A., 444 F.2d 169. 

Ala.—Jacoway v. Wright, Civ.App., 233 So.2d 240, 45 
Ala.App. 545. 

Ark.—Farmers Co-op. Ass’n, Inc., of Rogers v. Phillips, 
405 S.W.2d 939, 241 Ark. 28, app. after remand 
422 S.W.2d 418, 243 Ark. 809. 

Cal.—Camper v. McDermott, 71 Cal.Rptr. 590, 266 
C.A.2d 41—Mendoyoma, Inc. v. Mendocino Coun¬ 
ty, 87 Cal.Rptr. 740, 8 C.A.3d 873. 

Me.—Best Foods Division of Com Products Co. v 
Fortier, 210 A.2d 34, 161 Me. 154 

Md.—Yamick v. King, 269 A.2d 607, 259 Md. 241. 

Miss.—Mullins v. Merchandise Sales Co., 192 So.2d 
700. 

Pa.—^Exton Dnve-in, Inc. v Home Indem. Co., 261 

A. 2d 319, 436 Pa. 480, cert. den. 91 S.Ct 36, 400 
U.S. 819, 27 L.Ed.2d 46. 

Utah—Bennett v. Robinson’s Medical Mart, Inc., 417 
P.2d 761, 18 Utah2d 186. * 

W.Va—Shaeffer v. Burton, 155 S.E.2d 884. 

Evidence held to sustain finding of no damage 
&om: 

(6) W.Va.—Shaeffer v. Burton, 155 S.E2d 884 
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44. 111.—CiJjS. cited in Brewer v. Custom Builders 
Corp., 356 N.E.2d 565, 573, 1 Ill.Dec. 377, 42 
lll.App.3d 668. 

47. Fla,—Tolm Mfg. Corp. v. Roy Feiner Handbags, 
Inc., App. 173 So.2d 714. 

Mich.—^Thornton Const. Co v. Mackinac Aggregates 
Corp., App., 157 N.W.2d 456, 9 Mich.App. 467. 

Proof by preponderance of evidence 

IH.—Algonquin Manor Bldg. Corp. v Waters, 224 
N.E.2d 21, 79 Ill.App.2d 486. 

47.5. U.S.—Petition of Canal Barge Co, D.C Miss., 
323 F.Supp. 805, affd. in part, revd. in part on oth. 
grds., C.A., 480 F.2d 11, am. on oth. grds. 513 
F.2d 911, cert. den. 96 S.Ct. 71, two cases, 423 
U.S 840, 46 L.Ed.2d 60. 

Ill.—^Landolt v. Stratmann, App., 230 N.E.2d 498. 

48. U S.—Autrey v. Williams & Dunlap, D.C.La., 210 
F.Supp. 491, affd. in part and revd. in part, on oth. 
grds, CA.. 343 F.2d 730, rch. den. 346 F.2d 
1007—Gurney Industries, Inc. v. St. Paul Fire & 
Marine Ins. Co., D.C.N.C, 334 F.Supp. 845, affd. 
in part, revd. in part on oth. grds., C A., 467 F 2d 
588. 

CJ.S. quoted in Matter of Knaus, Bkrtcy., 47 

B. R. 63, 64. 

Evidence held sufficient, etc. 

Cal.—Coleman Engineering Co. v. North Am. Aviation, 
Inc., 55 CaLRptr. 1, 420 P.2d 713, 65 C.2d 396 

49. U.S.—^Matter of Knaus, Bkrtcy., 47 B.R, 63, 64. 
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49.5. U.S.—Green Manor Const. Co. v. Highland 
Painting Service, Inc., C.A.Mass., 345 F.2d 657. 

Evidence held sufficient 

Ark—Reed v. Williams, 445 S.W.2d 90, 247 Ark. 314. 

III.—^Robinhome Const. Corp. v. Snyder, 251 N.E.2d 
641, 113 Ill.App.2d 288. Affd. 265 N.E.2d 670, 47 
ill.2d 349. 

50. D.C. — Bergman v. Parker, App., 216 A.2d 581. 

Fla.—R. K. Cooper Builders, Inc. v. Free-Lock Ceil¬ 
ings, Inc., App., 219 So.2d 87. 

Evidence held sufficient, etc. 

La.—Trinity Universal Ins. Co. v. Normand, App., 220 
So.2d 583. 

Evidence held insuffldent 

(1) R.I.—Ferris v. Mann, 210 A.2d 121, 99 R.I. 630 

St. Colo.—CJ jS. cited in Construction Specialties 
Co. V. School Dist. No. 2, App., 483 P.U 986, 
987. 

Conn.—Everson v. Rex, Inc., Cir.A.D., 249 A.2d 854, 5 
Conn.Cir. 258. 


Tex.—Goad-Boles Motors, Inc. v. Victona Paving Co., 
Qv.App. 408 S W.2d 943 

Evidence held sufficient 

Md.—Little v Woodall, 284 A.2d 852, 244 Md. 620 
Mich.—Sattler v. Fisher Contracting Co., 186 NW2d 
875. 30 Mich App 617. 

Pa.—Fenestra, Inc. v. John McShain, Inc, 248 A 2d 
835, 433 Pa. 137. 

Wash.—McDonald Const Co. v Murray, 485 P.2d 626, 

5 Wash App 68. 

Evidence held insufficient 

Fla.—Supenor Unifomns, Inc. v Brown, App, 211 
So.2d 50 

Tex.—Pacific Coast Engineering Co. v. Tnnity Const 
Co., Civ.App., 467 S.W.2d 635, affd in part, revd 
in part on oth grds, Sup, 481 S W 2d 406. 

Proper effort to mitigate damages made 
N.Y —American Broadcasting-Paramount Theatres, 
Inc V American Mfrs. Mut. Ins. Co„ 265 NY 
S.2d 76, 48 Misc.2d 397, affd. 265 N.Y S.2d 577, 24 
A.D.2d 851, affd. 218 N.E.2d 324, 17 NY 2d 849, ^ 
271 N Y.S 2d 284, cert den 87 S.Ct. 291, 385 U.S. 
931, 17 L.Ed.2d 213 
52. Evidence held sufficient 
La.—U-Finish Homes, Inc. v Lanzi, App., 202 So.2d 
339. 

Evidence held insufficient, etc. 

I,a.—Fortier v Sessum, App. 5 Cir., 441 So 2d 1238. 
54, Ill.—Ed Keim Builders, Inc. v. Hartley,* 268 
N.E.2d 49, 132 Ill.App.2d 119. 

Okl —Waggoner v. Johnston, 408 P.2d 761 
Evidence held sufficient 
(5) Cal.—Greenbach Bros. Inc. v. Bums, 54 Cal. 
Rptr. 143, 245 C.A.2d 767 

D.C.—Weatherall Corp v. Ricks, App., 205 A.2d 311 
Wash.—Brower Co. v. Garrison, 468 P.2d 469, 2 Wash. 
App. 424. 

§ 162(12). -Motor Vehicles 
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59.50. Evidence held sufficient 
(1) Ark—Stipp V Jenkins, 386 S W.2d 695, 239 Ark 
15. 

Evidence held insufficient 
( 1 ) Ark.—Holland v. Ratliff, 384 S W.2d 950, 238 
Ark. 819. 

La.—Cunningham v. Williamson, App, 174 So.2d 288 
—Lambert v Allstate Ins Co., App., 195 So.2d 
698—Vezinat v. Manx, App, 217 So.2d 416. 

Okl—Great Western Motor Lines, Inc. v. Cozard, 417 
P.2d 575 

61. Evidence held sufficient 

(1) La.—Baillio v. Western Cas. & Sur. Co., App., 
189 So.2d 605. 

(2) La.—Malbrough v. Davidson, App., 219 So.2d 
313, application den 222 So.2d 66, 254 La. 10. 

Evidence held to show no damage 
Minn.—Roberts v. Kettner, 161 N.W.2d 302, 281 Minn 
203. 
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62.5. Book value 

(4) Other statements. 

La.—Richoux v. Grain Dealer Mut. Ins. Co., App., 
175 So.2d 883, writ ref. 178 So.2d 656, 248 La. 
366-~rLaville v. Hartford Acc. & Indem. Co., App., 
178 So.2d 464. 

Purchase and sale price 

(4) Other statements. 

Cal.—Lauder v, Jobe, 68 Cal.Rptr. 63, 261 CA.2d 539. 
La,—Johnson v. Williams, App, 201 So.2d 674. 
Evidence held to sustain finding as to value 
La.—Laville v. Hartford Acc. & Indem. Co., App, 178 
So.2d 464—Plotkin v. Martino, App., 192 So.2d 
381, writ ref. 194 So.2d 97, 250 La. 97—Ford v. 
King, App , 193 So.2d 902—Bennett v. Achord, 
App., 238 So.2d 764, 
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Minn.—Milwaukee Auto. Mut. Ins Co. v. Hansord 
Pontiac Co, 136 N W 2d 381, 271 Minn 567. 

Evidence held insufficient to establish value 
Ill.—Daniel v. Elgin, J & E. Ry. Co., 208 NE.2d 311, 
58 Ill.App 2d 414 

Iowa—Johnson v. Scott, 142 N.W 2d 460, 258 Iowa 
1267 

66. La—Vezinat v Manx, App, 217 So.2d 416— 
Dyer v. Miller Buick Co, App., 230 So.2d 113 
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66.5. Evidence held sufficient 
(1) La.—Underwriters at Lloyds, London v. Dorothy 
Lawless Mortuary, App., 231 So 2d 582—Surplus Un¬ 
derwriters, Inc V. Marocco, App., 242 So 2d 344 

Evidence held insufficient 
Mich—Ross v. Richardson, 185 N W 2d 106, 29 Mich. 
App. 110. 

68. Ga.—Veal v. Paulk, 174 S.E.2d 465, 121 Ga.App. 
575. 

La—Allen v Baucum, App., 218 So 2d 662. 

Mont—Graveley v Springer, 402 P.2d 41, 145 Mont. 
486. 

Tex.—Merrill v Tropoli, Qv App., 414 S.W.2d 474 

Airplane 

Ala.—Parker v. Muse, Civ App., 250 So 2d 688, 47 
Ala.App. 84. 

69, Ga.—Nad v. Hiers, 157 S.E.2d 771, 116 Ga.App. 
522. 

La.—Mull v. Burkhardt, App., 252 So 2d 475, wnt den. 

254 So.2d 466, 259 La. 1059. 

N.M.—Bailey v Jeffnes-Eaves, Inc, 414 P.2d 503, 76 
N.M. 278 
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71, Ark.—Slaughter v. Barrett, 395 S.W.2d 552, 239 
Ark. 957. 

Ill.—Smith V. Champaign Urbana City Lines, Inc,, 252 
N.E2d 381, 116 Ill App 2d 289 
La.—Bellow v. New York Fire & Manne Underwaters, 
Inc, App., 215 So 2d 350 

N.H—Couture v Marquis, 217 A.2d 175, 107 NH 47. 

Evidence held sufficient 

(3) La.—Pellandim v. Bruno, App, 228 So 2d 61. 

Evidence held insufficient 

(1) Miss—Hartford Ins Group v Massey, 216 So.2d 
415. 

(4) Other evidence. 

La—Ford v. King, App, 193 So.2d 902—Vezinat v. 
Manx, App., 217 So 2d 416. 
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72, Ohio—Motorists Mut. Ins. Co. v. Walker, 265 
N.E.2d 836, 26 Ohio Misc. 169. 

74, N.D.—Intlehouse v. Rose, 153 N.W.2d 810. 

76. La.—Ducote v. Allstate Ins, Co., App., 242 So.2d 
103, wnt ref. 243 So.2d 532, 257 La. 618. 
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78. Ill—Morrissey v. Ward, 292 N.E.2d 110, 9 III 
App.3d 241. 

Tex,—C.J.S. cited in Berryman v. Texas Dept, of Public 
Safety, 555 S.W.2d 539, 542. 

79. Ill.-Morrissey v. Ward, 292 N.E.2d 110, 9 Ill. 
App.3d 241. 

In an action to recover for property 
damage to an automobile, evidence of 
payment of the automobile repair bill 
may come from the bill itself, from the 
testimony of the plaintiff, or from the 
testimony of others.**^ ^ 

82.5. Ill—Morrissey v. Ward. 292 N.E.2ci 110, 9 
IllAppJd 241. 

83.5, La.—Anselmo v U.S. Fire Ins. Co., App., 169 
So.2d 550, 

Neb.—Burney v. Ehlcrs, 173 N.W.2d 398. 185 Neb. 51. 
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Damages aot repaired 

La.-—Lambert v, Allstate Ins. Co, App , 195 So 2d 698. 
Damages based osi highest estimate improper 
La.—Fontenot v. T, L. James & Co., App., 192 So 2d 
805. 

83.15. La —Johnson v. Williams App, 201 So 2d 674 
—Veillon V Southern Farm Bureau, App, 254 
So.2d 130. 

Neb.—Burney v. Ehlers, 173 N.W 2d 398, 185 Neb 51. 
83.20. La—Geigy Chemical Corp v Rada, App., 
264 So.2d 279. 

84. La.—Lawton v. Abernathy, App, 253 So 2d 104. 
Minn.—^Branch v. Boyer & Gilfillan Motor Co., 142 

N.W.2d 727, 273 Minn. 544 

Eytdence held suiUcieiit 

(1) La.—Passalaqua v. Keenan, App., 249 So.2d 238. 

Evidence held insufficient to sustain recovery 

(1) La.—Small v. Lyons, App., 198 So.2d 475—Mor¬ 
eau V. Corley, App., 212 So.2d 566—Nelson v Haw¬ 
kins, App., 244 So.2d 656. 

(2) La.—Picou V. Allstate Ins. Co., App, 206 So.2d 
99—^hibler v. Doucet, App., 247 So 2d 205. 

Loss use pending replacement 

Mont.— Lenz Const. Co. v Cameron, 674 P,2d 1101 

§ 163. Assessment on Default or In¬ 
terlocutory Judgment 
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85. Ark.—Rice v. Kroeck, 619 SW.2d 691, 2 Ark. 
App. 223. 

Ga.—Pelletier v. Schultz, 276 S.E.2d 118, 157 Ga App. 
64—Copelan v. O’Dwyer, 285 S.E2d 216, 159 
Ga.App 750. 

Ind.—Stewart v. Hicks, App, 395 N,E2d 308, 182 
Ind.App. 308. 

NY.—Cohen v Coleman, 442 NY.S.2d 834, 110 
Misc.2d 419. 

R. I—Shock V. Preneta, 247 A.2d 80, 104 R.I. 524. 
Double damages 

Me.—Boucher v. Paradis, 244 A.2d 69. 

86. Waiver 

Conn.—Bridgeport Singer Emp. Federal Credit Union 
V. Piczko, Cir.A.D, 222 A.2d 749, 3 ConnCir. 
621. 

90. U.S.—Baccaro v. Pisa, DCN.Y., 252 F.Supp. 
900. 

Anz.—Dungan v, Superior Court In and For Pinal 
County, 512 P.2d 52. 20 Anz.App. 289. 

Ark.—Renault Central, Inc. v. International Imports of 
Fayetteville, Inc., 583 SW.2d 10, 266 Ark. 155 
Cal—City Bank of San Diego v. Ramage, 72 Cal.Rptr 
273, 266 C.A 2d 570. 

Conn.—Darmos v. Pasqua, 374 A.2d 814, 34 Conn.Sup. 
529. 

Fla—Calder v. McNess, App. 4 Dist., 427 So.2d 393. 
Ill.—Smith V. Dunaway, 221 N.E,2d 665, 77 III App 2d 
1—Greer v. Ludwick, 241 N.E.2d 4,100 Ill App.2d 
27—Goczeski v. Horizon Development Corp., 428 
N.E2d 1180, 57 IllDec. 500, 102 IllApp.Sd 6. 
Nev.—Kelly Broadcasting Co., Inc. v. Sovereign Broad¬ 
cast, Inc., 606 P.2d 1089, 96 Nev. 188., 

N.J.—Johnson v. Johnson, 224 A 2d 23, 92 N.J.Super. 
457. 

N.Y —Merchants Mut. Ins. Co. v. Magee, 287 N.Y.S.2d 
477, 29 A.D.2d 841. 

S. C—Howard v. Holiday Inns, Inc., 246 S.E.2d 880, 

271 S.C. 238, app. after remand 280 S.E.2d 204, 
276 S.C. 502. 

Tex.—Fitch v. Wilkins Properties, App., 2 Dist., 635 
S.W.2d 661. 

Freeman v. Leasing Associates, Inc., Civ.App., 
503 S.W.2d 406, 

Va.—Chappell v. Smith, 156 S.E.2d 572, 208 Va. 272. 
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90.5. U.S.—Meehan v. Snow, D.C.N.Y., 494 FSupp. 
690. 


N.M—Gallegos v. Franklin, App., 547 P 2d 1160, 89 
NM. 118, cert den 549 P 2d 284. 89 N.M. 206 

Tex.—Harnson v Dallas Court Reporting College, Inc, 
Ov.App., 589 SW.2d 813 

90.10. U S.—Altschuler v. Cohen, D.CTex., 471 
F.Supp. 1372. 

Ark—Rice v. Kroeck, 619 SW2d 691, 2 Ark App 
223. 

Nev —Kelly Broadcasting Co, Inc. v. Sovereign Broad¬ 
cast, Inc, 606 P.2d 1089, 96 Nev 188. 

§ 165. -Assessment by Court 
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93. Ga —Henry v. Adair Realty Co. 233 S E.2d 39, 
141 GaApp 182. 

Tex —Hughes v. Jones, Civ App., 543 S W.2d 885. 

In South Carolina 

(3) Other statements 

S.C—Howard v. Holiday Inns, Inc, 246 SE2d 880, 
271 SC. 238, app. after remand 280 SE.2d 204, 
276 S.C 502. 

94. Tex —Freeman v. Leasing Associates, Inc, Civ. 
App., 503 S.W.2d 406. 

§ 167. -Assessment by Referee 
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10. Ind.—Reilly v Robertson, 360 N.E.2d 171, 266 
Ind. 29, cert. den. 98 S.Ct. 73, 434 U S. 825, 54 
L.Ed.2d 83. 

Factual issue precluding reference 

N Y.—Dittman v. Martin P Andrews Inc.. 325 N Y 
S.2d 351, 37 A.D.2d 914. 

Not binding on court 

Cal—Cyrus v. Haveson, 135 CalRptr 246, 65 C.A.3d 
306 

§ 168. -Assessment by Jury 
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14. Fla—Riley v. Gustinger, App., 235 So.2d 364. 

Ga.—Pelletier v. Schultz, 276 S.£.2d 118, 157 Ga.App 

64. 

Ind.—Kirk v. Hams, 364 N.E2d 145, 173 Ind App 
445. 

Md.—Kaplan v Bach, 373 A.2d 71, 36 Md App 152. 

Neb.—C.J.S. cited in American Tel. & Tel. Corp, v. 
Thompson, 227 N.W 2d 7, 9, 193 Neb. 327. 

N.C.—Potts v. Howser, 148 S.E.2d 836, 267 N C. 484. 

Not binding on court 

Cal—Cyrus v Haveson, 135 CalRptr. 246, 65 C A.3d 
306. 

15. Ga.—Singleton v. Vamedoe, 234 S.E.2d 86, 141 
Ga.App 311. 

Statute precluding submission on default 

Ga.—Georgia Farm Bureau Mut. Ins. Co. v. William¬ 
son, 184 S.E2d 665, 124 Ga.App. 549—Pittman v 
McKinney, 217 S.E2d 446, 135 Ga.App. 192— 
Tallman Pools of Georgia, Inc. v. Napier, 224 
S.E.2d 426. 37 Ga.App. 500. 

Attorney’s fees 

Fla.-r-HoUday Gulf Builders, Inc. v. Tahitian Gardens 
Condominium, Inc., App 2 Dist., 443 So.2d 143, 
review den. 453 So.2d 44. 

16, Mo.—Sumpter v, J. E. Sieben Const. Co., App., 
492 S.W.2d 150. 

S.C.—Howard v. Holiday Inns, Inc., 246 S.E.2d 880, 
271 S.C. 238, app. after remand 280 S.E.2d 204, 
276 S,C 502. 

17, Mich.—Wood v Detroit Auto. Inter-Insurance 
Exchange, 321 N.W.2d 653, 413 Mich. 573. 

17.15. Fla.—Holiday Gulf Builders, Inc. v. Tahitian 
Gardens Condominium, Inc., App. 2 Dist. 443 
So 2d 143, review den. 453 So.2d 44. 

Demand by defaulting defendant 

Fla.—Eastern Koex Co., Ltd. v. Bonanza Import & 
Export, Inc., App., 360 So.2d 153 
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Notice of defauiting party 

Fla.—Eastern Koex Co„ Ltd. v. Bonanza Import & 
Export, Inc., App., 360 So.2d 153 

page 129 

18. U.S.—Gulf Oil Corp. v Bill’s Farm Center, Inc, 
DC.Mo, 52 FRD 114. 

I 169 . -Condition of Cause and 

Time for Assessment 

Assessment permitted on a severance 

NY—Galhvan v. Pucello, 329 N.YS.2d 211, 38 
A.D 2d 876. 

§ 170. -Notice to Defendant 

page 130 

42.50. Iowa—C.J.S. quoted at length Sn Hansman v. 
Gute, 215 N.W.2d 339, 343. 

42.55. Iowa—Claeys v Moldenschardt, 148 NW.2d 
479, 260 Iowa 36. 

Md.—Kaplan v Bach, 373 A.2d 71, 36 Md.App. 152. 

Defendant entitled to notice where damages un¬ 
liquidated 

Fla.—Harbour Tower Development Corp v. Seaboard 
Equipment Co., App, 179 So 2d 405 

S.C—Lewis V, Congress of Racial Equality and/or 
C O.R.E., Inc., 274 S.E2d 287, 275 S.C. 556. 
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43. In Illinois 

(3) Other statements 

III—Trobiani v. Racienda, 238 NE2d 177, 95 III 
App.2d 228. 

44. Cal —Wilson v. Goldman, 79 Cal Rptr. 309, 274 
C.A 2d 573. 

Fla.—Riley v Gustinger, App., 235 So.2d 364 

Tex.—Bass v. Duffey, Civ.App., 620 S.W.2d 847. 

49. Mo —C.J.S. cited in Barney v. Suggs, 688 S.W.2d 
356, 362 
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49.5 Mo—C.J.S. cited in Barney v. Suggs, 688 
S.W.2d 356, 362. 

§ 171. -Writ of Inquiry 

49.50. Miss.—A. B. Cash Register Co. v. Travelers 
Reservation Ass’n, 219 So.2d 147. 

Prerequisite for recovery of damages 

Miss.—Dedeaux v, Lawler, 179 So.2d 779, 253 Miss. 
854 

§ 172. -Hearing and Verdict or 

Finding 

page 133 

68. Iowa—C.J.S. quoted at length In Hallett Const 
Co. v. Iowa State Highway Commission, 154 
NW,2d 71, 74, 261 Iowa 290. 

Md.—Sulhvan v. Miller, 337 A,2d 185, 26 MdApp. 
189. 

NM.—Gallegos v. Franklin, App, 547 P2d 1160, 89 
N.M. 118, cert. den. 549 P,2d 284,' 89 N.M. 206. 

68,5. Conn.—Kloter v. Carabetta Enterprises, Inc, 
442 A.2d 63, 186 Conn. 460, app. after remand 
485 A.2d 582, 3 Conn.App. 103, certification den 
491 A.2d 1103, 195 Conn. 803. 

Fla.—Bay Products Corp, v. Winters, App, 341 So.2d 
240. 

Ill—612 North Michigan Ave. Bldg. Corp. v. Factsys- 
tem, Inc., 323 N.E.2d 493, 25 IU.App.3d 529. 

Iowa—Williamson v. Casey, 220 N.W.2d 638. 

Kan —Mansfield Painting & Decorating v. Budlaw Ser¬ 
vice Inc., 589 P.2d 643, 2 Kan.App.2d 77. 

N.Y.—Appeal Pnnting Co. v. Levine, 329 N.Y.S.Zd 
110, 69 Misc.2d 76. 

N.C —Potts v. Howser, 148 S.E.2d 836, 267 N.C. 484. 
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§172 DAMAGES 

Page 133 

&C.—McEachem v. roston, 2M S.E.2d 796, 273 S.C 

122 . 

Tex.—Rainwater <v. Haddox, Civ.App., 544 S.W.2d 729. 
Oa.—Morgan v. Consolidated Credit Corp., App., 
159 S.E2d 483, 117 Ga.App. 89. 

70. N.C—Potts V. Howser, 161 S.E2d 737, 274 N.C 
49. 

72. Tex.—Helfman Motors, Inc. v. Stockman, Civ. 
App., 616 S.W.2d 394, en. ref. no rev. err. 

73. HL—Smith V. Dunaway, 221 N.E2d 665 , 77 Ill, 
App.2d 1—Smith v. Dunaway, 221 N.E2d 665, 77 
lll.App.2d 1—Smith v. Dunaway, 221 N.E2d MS, 
77 IlLApp.2d 1. 

Ind—Stewart v. Hicks, 395 N.E2d 308, 182 Ind.App. 
308. 

lowa-Hallett Const. Co. v. Iowa State Highway Com¬ 
mission. 154 N.W.2d 71, 261 Iowa 290. 

Va.-CJ.S. cited in ChappeU v. Smith, 156 S.E2d 572, 
575, 208 Va. 272. 
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74. Va.—CJ5. cited in Chappell v. Smith, 156 S.E2d 
572, 575, 208 Va. 272. 

77. Va.—CJ,S. dted in Chappell v. Smith, 156 S.E2d 
572, 575, 208 Va. 272. 

83. Eyidence held to justify assessment of 
compensatoiy, but not punitive damages 
against codefendant 

N.Y.-^aines v. Powell, 270 N.Y.S.2d 789, 26 A.D.2d 
525. 

84. Allegations of complaint taken as at least 
undenied 

N.Y.—James v. PoweU, 270 N.Y.S.2d 789, 26 AD.2d 
525. 
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85. low»—Hallett Const. Co. v. Iowa State Highway 
Commisi^ 154 N.W.2d 71, 261 Iowa 290. 

89. Axfc.—CJ jS. dted in Kohlenberger, Inc. v. Ty¬ 
son’s Foods, Inc., 510 S.W.2d 555, 562, 256 Ark. 
584. 

IE—6J2 North MSchigan Ave. Bldg. Corp. v. Factsys- 
tem, Inc., 370 N.E2d 236, 12 m.Dcc. 613, 54 
• ni.App3d 749. 

90A Conn.—Cardonz v. Valentin, 273 A.2d 697, 160 
Conn. 18. 

N.Y.—23rd St Properties v. New York Merchandise 
Co., Inc., 380 N.Y.S.2d 17, 51 A.D.2d 703. 

91. Iowa—Hallett Const Co. v. Iowa State Highway 
Commission, 154 N.W.2d 71, 261 Iowa 290. 
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93.5. Record held to establish amount of dam¬ 
ages 

N.Y.-James v. PoweU, 270 N.Y.SA1 789, 26 A.D.2d 
325. 

9630. Measure of damages 

Tenn.—Walker v. Decora, Inc., 471 S.W2d 778, 225 
Term. 504. 
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$ 173. Assessment at Trial of Issues 
in General 

6. Fla.—City of Boca Raton v. Gold Coast Const., 
Inc., App. 5 Dist, 410 So.2d 174. 

63. U.S.—G.CS., Inc. V. Foster Wheeler Corp., D.C. 
Pa., 437 F.Supp. 764, affd., C.A., 578 F.2d 1374, 
two cases. 

La.—25esiger v. Dean, App., 247 So.2d 222—Don Sie- 
barth Pontiac, Inc. v. Asphalt Road Bldg, and 
Resurfacing, Inc., App., 407 So^Zd 42, 

Mich.—Doutre v. Niec, 138 N.W.2d 501, 2 Mich.App. 

88 . 

Neb.—Orsdori v. Fitch, 263 N.W.2d 649, 200 Neb. 
186. 

Mermlnation by judge 

U.S.—Arrington v. MerrUl Lynch, Pierce, Fenner & 
Smith, Inc., C.A.Cal, 651 F.2d 615. 


§ 174(1). Physical or Mental Exami¬ 
nation of Person Iiyured 

8. Colo.—Braxton v. Luff. 558 P.2d 444, 38 Colo. 
App. 451. 

Fla.—Gasparino v. Murphy, App., 352 So.2d 933. 

ni—Morrison V. Pickett 432 N.E2d 2, 59 Ill.Dec. 636, 
103 Ill.App.3d 643. 

N.Y.—Chu V. Goldberg, 379 N.Y.S.2d 504, 51 A.D.2d 
757. 

N.C.—Potts V. Howser. 148 S.E2d 836, 267 N.C. 484. 

Esposito V. New York Hosp., 452 N.Y.S.2d 499, 
U4 Misc.2d 756. 

Ohio-Adkins v. Eitel, 206 N.E2d 573, 2 Ohio App.2d 
46, app. dism., 221 N.E2d 713. 8 Ohio St.2d 
10—Mobberly v. Sears, Roebuck & Co., 211 
N.E2d 839, 4 Ohio App.2d 126. 

Carroll v. Burchett 226 N.E2d 353, 10 Ohio 
Misc, 123. 

Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 60 
TcnnA.pp. 129. • 

Mental examination 

(3) Other statemente. 

Cal.—Whitfield v. Superior Court for Los Angeles 
County, 54 Cal.Rptr. 505, 246 C.A.2d 81. 

Minn.—Haynes v. Anderson, 232 N.W.2d 196, 304 
Minn. 185. 
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13. Cal.—Reuter v. Superior Court, San Diego Coun¬ 
ty, 155 Cal.Rptr. 525, 93 CA.3d 332. 

Colo.—Hildyard v. Western Fasteners, Inc., 522 P.2d 
596, 33 Colo.App. 396. 

Fla.—Chorak v. Naughton, App. 2 Dist., 409 So.2d 35. 

Iowa—McQuillen v. City of Sioux Qty, 306 N.W.2d 
789. 

N.Y.—Wilson v. Leite, 350 N.Y.S.2d 680, 43 A.D.2d 
736. 

N.C.—Potts V. Howser, 148 S.E2d 836, 267 N.C. 484. 

Ohio—Carroll v. Burchett 226 N.£.2d 353, 10 Ohio 
Misc. 123. 

Tenn.—CJ.S. quoted in Richardson v. Johnson, 444 
S.W.2d 708, 711, 60 Tenn.App. 129. 

Examination property denied 

Conn.—^Titus v. Chappell Exp., Inc., 365 A.2d 415, 33 
Conn.Sup. 650. 

Minn.—Ossenfort v. Associated Milk Producers, Inc., 
254 N.W.2d 672. 

NJ.—Duprey v. Wager, 451 A.2d 416, 186 NJ.Super. 
81. 

N.Y.—Fuooo V. Boyle Bros., Inc., 339 N.Y.S.2d 238,40 
A.D.2d 943. 

Or.—Dorn v. Wilmarth, 458 P.2d 942, 254 Or. 236. 

Examination improperly denied 

Minn.—Wasmund v. Nunamaker, 151 N.W.2d 577, 277 
Minn. 52. 

N.Y.—Rothberg v. Justus, 298 N.Y.S^d 113, 31 
A.D.2d 845. 
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14. N.y.—Bilbom v. lipman, 416 N.Y.S.2d 450, 69 
A.D.2d 1018. 

N.C—Potts V. Howser, 148 S.E2d 836, 267 N.C. 484. 

§ 174(2). -Statutory ' Regula¬ 

tions and Court Rules 
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19. Colo.—^Palmer Park Gardens, Inc. v. Potter, 425 
P.2d 268, 162 Colo. 178. 

lU.—Krasnow v. Bender, 397 N.E2d 1381, 34 IllDec. 
315, 78 I11.2d 4Z 

La.—LeJeune v. Flash Truck Line, Inc., App., 233 
So.2d 628, writ ref. 236 So.2d 33, 256 La. 257— 
Keck V. Yocum, App.,, 250 So.2d 468. 

N.Y.—Koump V. Smith, 250 N.E.2d 857, 25 N.Y.2d 
287, 303 N.Y.S.2d 858. 

MeSweeney v. Levin, 279 N.Y.S.2d 39, 27 
A.D.2d 914-Cannon v. Glass. 281 N.Y,S.2d 877, 
28 A.D.2d 872^Piper5 v. Rosenow, 292 N.Y.S.2d 


63, 30 A.D.2d 690—Schussheim v. Beam’s Drug 
Corp., 358 N.Y.S.2d 30. 45 A.D.2d 1047. 

Turner v. Town of Amherst 308 N.Y.S.2d 547, 
62 Misc.2d 257. 

N.D.—Bohn v. Echhorst, 181 N.W.2d 771. 

Intention of Supreme Court 

Tex,—C. E Duke’s Wrecker Service, Inc. v. Oakley, 
Qv.App., 526 S.W.2d 228, err. ref. no rev. err., 
app. {dter remand 557 S.W.2d 810, err. rdl no rev. 
err. 

Scope of examination 

N.y.— Jakubowski v. Lengen, 450 N.Y.S.2d 612, 86 
A.D.2d 398. 
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20. Use of procedure discretionary with coun¬ 
sel 

Ga.—Bradford v. Parrish, 141 S.E2d 125, 111 Ga.App. 
167. 

26.5. N.Y.—Adlerstein v. South Nassau Communities 
Hospital, 439 N.Y.S.2d 605, 109 Miac.2d 158. 

27. Ark.—Mallet v. Brannon, 423 S.W.2d 880, 243 
Ark. 898, app. after remand 439 S.W.2d 32, 246 
Ark. 541. 

Ga.—^Bradford v. Parrish, 141 S.E2d 125, 111 Ga.App. 
167. 

2$. Ga.—^Bradford v. Parrish, 141 S.E2d 125, 111 
Ga.App. 167. 

La.—LeJeune v. Flash Truck Line, Inc., App., 233 
So.2d 628, writ ref. 236 So.2d 33, 256 La. 257. 

Md.—Hutzell V. Boyer, 249 A.2d 449, 252 Md. 227. 

Wash.—Mothershead v. Adams, 647 P.2d 525, 32 
Wash.App. 325. 

Discretion properly exercised 

N.Y.—De Feyo v. Town of Eastchester, 409 N.Y.S.2d 
546, 65 A.D.2d 616. 

29, La.—Granger v. Montgomery Ward & Co., Inc., 
App. 3 Cir., 408 So.2d 320, den., Sup., 412 So.2d 
1097. 

31. Interference with medical decision not au¬ 
thorized 

La.—Viator v. Sonnier, App., 355 So.2d 1091. 

§ 174(3). -Purpose and Grounds 
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31.50. N.Y.-Jenkins v. 312 West 121st Inc., 293 
N.y.S.2d 875, 30 A.D.2d 937. 

Milam v. Mitchell, 274 N.y.S.2d 326, 51 M!sc.2d 
948. 

31.55. N.Y.—Milam v, Mitchdl, 274 N.Y.S.2d 326, 
51 Misc.2d 948. 

Tex.—C. E Duke’s Wrecker Service, Inc. v. Oakley, 
Civ.App., 526 S.W.2d 228, err. ref. no rev. err., 
app. after remand 557 S.W.2d 810, err. ref. no rev. 
err. 

31.60. Ill.—Washburn v, Terminal R.E Ass’n of St. 

. Louis, 252 N.E2d 389, 114 ni.App.2d 95. 

Mo.—State ex rel. McCloud v. Seier, 567 $.W.2d 127. 

33. Mo.—CJ.S. quoted in State ex rd, McCloud v. 
Sder, 567 S.W.2d 127, 128. 

34. Ga.-Bradfotd v. Parrish, 141 S.E2d 125, 111 
Oa.App. 167. 

36. N.Y.-Singer v. Singer, 257 N.y.S.2d 403, 23 
A,D.2d 646. 
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39. Tenn.—Richardson v. Johnson, 444 S.W,2d 708, 
60 Tenn.App. 129. 

40.10. La.—Granger v. Montgomery Ward &■ Co., 
Inc., App. 3 Q'r„ 408 So.2d 320, den., Sup., 412 
So.2d 1097. 

44. Tenn.—Richardson v, Johnson, 444 S.W.2d 70S, 
60 tenn,App. 129. 
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§ 174(4), -Persons Who May Be 

Examined 

Either plaintiff or defendant may de¬ 
mand a physical examination."^ 

44.65. N.Y.—Koump v. Smith. 289 N Y,S 2d 667. 29 
A.2d 981, app. dism 243 N.E.2d 151, 23 N.Y.2d 
683, 295 N.Y S 2d 933, affd. 250 N.E 2d 857, 25 
N.Y.2d 287, 303 N.Y.S.2d 858. 

§ 174(5). -Successive Examina; 

tions 

45. La.—Viator v. Sonnier, App, 355 So.2d 1091. 

N.Y.—D’Andressi v. Carolson Realty Corp., 265 N.Y 

S.2d 124, 24 A.D.2d 983—Maasch v. Edward 
Coming Co., 287 N.Y.S.2d 116, 29 AD.2d 774— 
Goldman v. Linkoff, 356 N Y S.2d 101, 45 AD.2d 
709—Mignott V. Sears, Roebuck & Co., 447 N.Y. 
S.2d 3, 86 A.D.2d 794. 

Muscolino v. Protective Loan Corp, 328 N.Y 
S.2d 463, 68 Misc 2d 994. 

Okl.—C.J.S. cited in Farr v VanMeter, 478 P 2d 896, 
898. 

After amendment of complaint 

N.Y.—Streit v. Parker, 404 N.Y.S 2d 308, 94 Misc 2d 
295. 
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46, Ariz.—Dykeman v. Ashton, 446 P 2d 26, 8 Anz. 
App. 327. 

La.—Monroe v. Northwestern Nat. Ins. Co., App., 210 
So 2d 365, writ ref 212 So.2d 428, 252 La 683. 

Further examination held properly denied 

(1) La.—Monroe v. Northwestern Nat Ins Co., 

App., 210 So.2d 365, writ ref. 212 So.2d 428, 252 La. 

683—Granger v. Montgomery Ward & Co., Inc., App., 

3 Cir., 408 So.2d 320, writ den.. Sup., 412 So.2d 1097. 

Md.—Hutzell V. Boyer, 249 A.2d 449, 252 Md. 227 

N.Y.—Gettemuller v. J. & M. Leasing Corp., 285 N.Y 
S2d 667, 29 A.D2d 527—Korolyk v. Blagman, 
452 N,Y.S,2d 445, 89 A.D.2d 578. 

Strobel V. Mac Dave Oil Burner Co, 292 N.Y 
S.2d 702, 57 Misc.2d 434 
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45.5. Colo.—Hildyard v. Western Fasteners, Inc., 522 . 
P.2d 596, 33 Colo.App. 396. 

Ill.—Taylor v. City of Chicago, 329 N E.2d 506, 28 
III.App.3d 962. 

48.5. Ark.—Mallet v. Brannon, 423 S.W.2d 880, 243 
Ark. 898, app after remand 439 S.W 2d 32, 246 
Ark. 541. 

N.Y.—Rothenbcrg v. Arista Truck Renting Corp., 318 
N.Y.S.2d 783, 36 A D.2d 540. 

Muscolino v. Protective Loan Corp,, 328 N.Y, 
S.2d 463, 68 Misc.2d 994. 

49.5. N.Y.—Miocic v. Winters, 428 N.Y.S.2d 44, 75 
A.D.2d 887—Arroyo v. City of New York, 445 
RY.S.2d 753, 86 A.D.2d 521. 

§ 174(6). -Persons Making Ex¬ 

amination 

SO. Cal.—Edwards v. Superior Court of Santa Clara 
County. 130 Cal.Rptr. 14, 549 P.2d 846, 16 C.3d 
905. 

La.—Simon v. Castille, App., 174 So.2d 660, application 
den. 176 So.2d 145. 247 La. 1088, cert. den. 86 
S.Ct. 325, 382 U.S. 932, 15 L.Ed.2d 344. 

Mo.—State ex rcl. McCloud v. Seier, 567 S.W.2d 127. 

Ohio—Carroll v. Burchett, 226 N.E.2d 353, 10 Ohio 
Misc. 123. 

held abused 

Ohio—Adkins v. Eitel, 206 N,E.2d 573, 2 Ohio App.2d 
46, app. dism., 221 N.E.2d 713, 8 Ohio St.2d 
10—Mobberly v. Scars, Roebuck & Co., 211 
N.E.2d 839, 4 Ohio App.2d 126. 


Rehabilitation counselor not physician 
La —Webb v. Insurance Co of North America, App, 
396 So 2d 508. 
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51. Anz —Martin v Superior Court In and For Man- 
copa County, 451 P2d 597, 104 Anz. 268, 33 
A.L.R.3d 1005 

52. Ariz.—Martin v Superior Court In and For Man- 
copa County, 451 P2d 597, 104 Anz 268, 33 
A.L.R 3d 1005 

54. Or —Badges v Webb, 455 P 2d 599, 253 Or. 455 
Suggestion by plaintiff 

Colo—Timpte v. Distnct Court In and For City and 
County of Denver 421 P2d 728, 161 Colo 309. 

Suggestion by defendant 

Colo.—Timpte v Distnct Court In and For City and 
County of Denver, 421 P 2d 728, 161 Colo. 309. 

N Y.—^Adlerstein v. South Nassau Communities Hospi¬ 
tal, 439 N.Y.S.2d 605, 109 Misc 2d 158. 

Objection of adverse party 

(3) Other statements. 

Anz.—Martin v, Supenor Court In and For Maricopa 
County, 451 P2d 597, 104 Anz. 268, 33 AL.R.3d 
1005. 

Colo —^Timpte v. District Court In and For City and 
County of Denver, 421 P,2d 728, 161 Colo. 309. 

Conn —LeBlanc v. Cambo, Com.Pl., 223 A.2d 311, 26 
Conn.Sup 338—Mulligan v Goodnch, 246 A.2d 
206, 28 Conn.Sup. 11 

N Y —Jackson v. Cocca, 276 N Y.S 2d 920, 27 A.D 2d 
700. 

Munz V. Peters, 291 NY.S.2d 521, 57 Misc.ld 
22 . 

Appointment refused 

(2) Other instances 

N.Y.—Miocic v. Winters, 428 N.Y.S.2d 44, 75 A D.2d 
887. 

56. Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 
60 Tenn App. 129. 

57. N.Y.—Munz v. Peters, 291 N.Y.S.2d 521, 57 
Misc 2d 22. 
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64, Equally available to both parties as wit¬ 
ness 

Ga.—Bradford v. Parrish, 141 SE2d 125, 111 Ga.App. 
167 

64.5, Ill.—C.J,S. cited in Washburn v. Terminal Rail¬ 
road Ass’n of St Louis, 252 N.E2d 389, 392, 114 
Ill.App.2d 95. 

§ 174(7), -Refusal to Submit to 

Examination 

68. La.—Vaughn v Commercial Union Ins. Co. of 
New York, App, 263 So 2d 50, writ den. 266 
So 2d 425, 262 La 1107. 

68.5. La.—Purnell v. Travelers Ins. Co., App., 205 
So 2d 628. 
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69. Tex.—C.J.S. cited in Jacobs v. Mayhugh, 411 
S.W 2d 439, 440, err. ref. no rev. err. 

71. La—Boudreaux v. Travelers Ins. Co., App., 212 
So.2d 534—Arnold v. Patterson, App., 224 So.2d 
820, writ ref. 227 So.2d 591, 254 U. 845 

72. Rule inapplicable where defendant could 
secure examination 

La.—Arnold v. Patterson, App., 224 So.2d 820, writ ref. 
227 So.2d 591, 254 U. 845. 

73. Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 
60 Tcnn.App. 129. 

§ 174(8). -Time for Application 

75. N.Y.—Andresen v. Waller Const. Corp., 283 N.Y. 
S.2d 651, 28 A.D.2d 982—Gettemuller v. J. & M. 
Leasing Corp., 285 N.Y.S.2d 667, 29 A.D.2d 527 
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—Roberson v. Fordham Rent-A-Car Corp., 326 
N.Y.S.2d 844, 38 AD.2d 535. 

Nazzo V. Bergman. 280 N.Y.S 2d 938, 54 
Misc.2d 45. 

Tenn—Richardson v. Johnson, 444 S.W.2d 708, 60 
Tenn.App 129. 

Effect of dilatory conduct 

N.Y.—Remy v Syosset Hospital, 330 N,Y.S.2d 166, 38 
A.D.2d 860 

Application after Mng certi0cate of readiness 

N.Y —De Francesco v. Pelham Bay General Hospital, 
354 N.Y.S.2d 121, 44 A.D 2d 660. 

Motion not timely 

N.Y.—Forman v Rochdale Village, Inc. 359 NYS.2d 
577, 45 A.D 2d 972 

Extension of time 

N.Y —^Adlerstein v. South Nassau Communities Hospi¬ 
tal, 439 N.YS.2d 605, 109 Misc.2d 158. 
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75.5. Effect of tardiness 

N.Y—Cohen v. Finkelstein, 411 N.Y.S.2d 410, 66 
A.D2d 831 

76. Ill.—Crown v. Village of Elmwood Park, 255 
N.E.2d 47, 118 IllApp.Zd 278. 

Courts should guard against belated requests 
used for delay 

La —Lindsey v Escude, App., 189 So.2d 465. 

After note of issue and ready statement 

N.Y.—Calvo V Peros, 372 N.Y.S.2d 702, 49 A.D.2d 
744 

79.5. Good cause and delay considerations 

Wash.—^Tietjen v. Department of Labor and Industries, 

534 P.2d 151, 13 Wash.App. 86 

79.15. NY—Morano v. Thompson, 319 N.Y.S 2d 
777, 66 Misc.2d 42. 

Permitting examination held improvident exer¬ 
cise of discretion 
(2) Other instances 

N.Y—Jacobs v. Peress. 255 NY.S.2d 492, 23 A.D.2d 
483—Bowen v Fiore, 347 N.Y.S.2d 749, 42 
A.D.2d 960. 

Discretion held abused in requiring examination 

N.Y.—Colonel v. Mynel Transp. Corp., 258 NY.S.2d 
593, 23 A.D.2d 757. 

Right held not waived 

N.Y.—Fiore v. Bay Ridge Sanitarium, Inc., 264 N.Y. 
S.2d 421, 48 Misc.2d 318. 

§ 174(9). -Application 
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81. Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 
60 Tenn.App. 129. 

82. N.Y.—Esposito v. New York Hosp., 452 N.Y.S.2d 
499, 114 Misc.2d 756. 

83. N.Y.—Brown v. Cook, 258 N.Y.S.2d 32, 45 
Misc.2d 866. 

Tenn.—Richardson v. Johnson, 444 SW.2d 708, 60 
Tenn.App. 129. 

88. Notice of availability 

N.Y—Delgado v. Fogle, 299 N.Y.S.2d 898, 32 A.D.2d 
85—Roundsman v, Skinner, 331 N.Y.S.ld 807, 39 
A.D.2d 595. 

88.10. Waiver of objections as to adequacy of 
notice 

(2) Other instances. 

N.Y.—Fiore v. Bay Ridge Sanitarium, Inc., 264 N Y. 
S.2d 421, 48 Misc.2d 318. 

§ 174(10). -Order 

89. N.Y,—Remy v. Syosset Hospital, 330 N.Y.S.2d 
166, 38 A D.2d 860. 

Order not considered defective 

Cal.—Bittle v. Superior Court for Los Angeles County, 
127 Cal.Rptr. 574, 55 C.A.3d 489. 
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Colo.—Braxton v. LuflF, 558 P.2d 444, 38 Colo.App. 
451. 

90. (3olo.—Timpte District Court In and For City 

and County of Denver, 421 P.2d 728, 161 Colo. 
309. 
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93. Cal.—Bittle v. Superior Court for Los Angeles 
County, 127 Cal.Rptr. 574, 55 C.A.3d 489. 

97. Cal.—Bittle v. Superior Court for Los Angeles 
County, 127 Cal.Rptr. 574, 55 C.A.3d 489. 

5. Colo.—Braxton v. Luff, 558 P.2d 444, 38 Colo. 
App. 451. 

O.C.—Jones v. Roundtree, App., 225 A.2d 877. 

Iowa—McQuillen v. City of Sioux City,'^306 N.W.2d 
789. 

Or.—Mestas v. Peters, 571 P.2d 888, 280 Or. 447. 
Tenn.—Ridiardson v. Johnson, 444 S.W.2d 708, 60 
Tenn.App. 129r 

Judgment of nonprosequitor 

Pa.—Behroozi v. Janies, 15 Bucks 217. 

Dismissal denied when defendant not prej'udiced 
N.Y.—Jongerius v. Good Samaritan Hospital, 355 N.Y. 
S.2d 156, 44 A.D.2d 719. 

§ 174(11). —The Examination 
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10.50. Clal.—^Edwards v. Superior Court of Santa 
Clara County, 130 Cal.Rptr. 14, 549 P.2d 846. 16 
C3d 905. 

12, Minn.—Haynes v. Anderson, 232 N.W.2d 196, 
304 Mmit 185. 

Blood tests 

(1) Other instances. 

N.Y.—Adlerstein v. South Nassau Communities Hospi¬ 
tal, 439 N.Y.S.2d 605, 109 Misc.2d 158. 

Semen test 

N.Y.—Adlerstein v. South Nassau Communities Hospi¬ 
tal. 439 N.Y.S.2d 605, 109 Misc.2d 158. 
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10. Refhsal of information 
ia.—Simon v. Castiile, App., 174 So.2d 660, application 
den. 176 So.2d 145, 247 La. 1088, cert. den. 86 
S.Q. 325, 382 U.S. 932. 15 L.Ed.2d 344. 

10.5. Preserration and production of record¬ 
ings made during examination 

La.—Rotw V. Associated Indem. Co., 297 So.2d 427. 

19. La.—Simon v. Castiile, App., 174 So.2d 660, ap¬ 
plication den. 176>>.2d 145, 247 La. 1088, cert, 
den. 86 S.a. 325, 382 U.S. 932, 13 L.Ed.2d 344. 
Or,—Bridges v. Webb, 455 P.2d 599, 253 Or. 455. 
Presence of court reporter 

(2) Other statements. 

Mich.—Nemes v. Smith, 194 N.W.2d 440, 37 Mich. 
App. 124. 

N.Y.—Milam v. Mitchell 274 N.Y.S.2d 326, 51 
Misc.2d 948. 

Tape recording by plaintiff with court approral 
Cal—Ebel v. Superior Court of Kem County, 114 
CaLRptr. 722, 39 C.A.3d 934. 
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20. Tenn.—Richardson v, Johnson, 444 S.W.2d 708, 
60 Tenn.App. 129. 

21. Cal—Munoz v. Superior Court for Santa Oara 
County. 102 Cal.Rptr. 686, 26 C.A.3d 643. 

La.—Robin v. Associated Indem. Co., 297 So.2d 427. 
Sinum v. Castiile, App., 174 So.2d 660, applica¬ 
tion den. 176 So.2d 145, 247 La. 1088, cert. den. 86 
S.a 325, 382 U.S. 932, 15 L.Ed.2d 344—Lindsey 
V. Escude, App,, 179 So.2d 505. 

N.Y.—Murray v. Specialty Chemicals Cb„ 418 N.Y. 
S.2d 748, 100 Misc.2d 658. 

Wash.—Tietjen v. Department of Labor and Industries, 
534 P,2d 151, 13 Wash.App. 86. 


Wis.—Karl v. Employers Ins. of Wausau, 254 N.W.2d 
255, 78 Wis.2d 284. 

Burden of showing special circumstances on 
plaintiff 

La.—Simon v. (Pastille, App., 174 So.2d 660, application 
den. 176 So.2d 145, 247 La. 1088, cert. den. 86 
S.Ct. 325, 382 U.S. 932, 15 L.Ed.2d 344. 

21.5. Wis.—^Whanger v. American Family Mut. Ins. 
Ca, 207 N.W.2<i 74, 58 Wis.2d 461. 

Discretion not abused 

Cal.—Whitfield v. Superior Court for Los Angeles 
County, 54 CaI.Rptr. 505, 246 C.A.2d 81. 

Not absolute right 

La.—Simon v. Castiile, App., 174 So.2d 660, application 
den. 176 So.2d 145, 247 La. 1088, cert. den. 86 
S.a. 325, 382 U.S. 932, 15 LEd.2d 344. 

Possibility of improper questions insufficient 
reason 

La.—Simon v. Castiile, App., 174 So.2d 660, application 
den. 176 So.2d 145, 247 La. 1088, cert. den. 86 
S.a. 325, 382 U.S. 932, 15 L.Ed.2d 344. 

No discretion to order observers 

La.—Viator v. Sonnier, App., 355 So,2d 1091. 

21.10. Cal.—Whitfield v. Superior Court for Los An¬ 
geles County, 54 CaI.Rptr. 505, 246 C.A.2d 81. 

21.15. Absence of order that attorney remain 
silent 

Mich.—Nemes v. Smith, 194 N.W.2d 440, 37 Mich. 
App. 124. 

22. Cal.—Bittle v. Superior Court for Los Angeles 
County, 127 Cal.Rptr. 574, 55 C.A.3d 489. 
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24; N.Y.—Goldman v. Linkoff, 356 N.Y.S.2d 101, 45 
A.D.2d 709. 

29s Ohio—Carroll v. Burchett, 226 N.E.2d 353, 10 
Ohio Misc. 123. 

29.10. Examination not required in resident 
county or county where suit brought 

Pa.—Meeker v. Sarris, 40 D. & C.2d 643, 28 Beaver 7. 

29.15. Discretion not abused 

N.Y.—Soltau V. Koeppel. 387 N.Y.S.2d 165, 54 A.D.2d 
588. 

29.20. Ohio-arroll v. Burchett, 226 N.E.2d 353, 10 
Ohio Misc. 123. 

30.5. Rule not followed 

Ohio-Carroll v, Burchett, 226 N.E2d 353, 10 Ohio 
Misc. 123. 

30.10. ’"N.Y.—Weisgold v. Kiamesha Concord, Inc., 
273 N.Y.S.2d 279, 51 Misc.2d 456. 

page 156 

31. Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 
60 Tenn.App. 129. 

Mutual discovery 

Cal.—Queen of Angels HospiCal v. Superior Court for 
Los Angeles County, 129 Cal.Rptr. 282, 57 C.A,3d 
370. 

32. N.Y.—Freiman v. Miller, 284 N.Y.S.2d 225, 28 
A.D.2d 1126. 

Testimony held proper 

N.Y.—Spiegel v. Saks 34th St., 252 N.Y.S.Zd 852, 243 
Misc.2d 1065, affd. 272 N,Y.S.2d 972, 26 A.D.Zd 
660. 

35. ni.—Harris V. Minardi, 220 N.E.2d 39, 74 Ill. 
App.2d 262. 

N.Y.—Morano v. Thompson, 319 N.Y.S.2d 777, 66 
Misc.2d 42. 

Pa.—Phelps V. Gregg, 38 D. & C.2d 753, 49 Erie 30. 

In New York 

(2) N.Y,—Duerr v. Star Supermarkets, Inc., 367 

N.Y.S.2d 191, 81 Misc.2d 975. 

Rule limited 

Colo.—Palmer Park Gardens, Inc. v. Potter, 425 P.2d 
268, 162 Colo. 178. 


25A CJS 24 


page 157 

35,5, Ariz.—Simpson v. Heiderich, 419 P.2d 362, 4 
Ari 2 .App. 232. 

Mo.—Cash V. Bolle, 423 S.W.2d 743. 

N.Y.—Spillan v. Avis Rent A Car, Inc., 344 N.Y.S.2d 
652, 74 Misc.2d 616. 

In New York 

(5) N.Y.—Ferrari v. Langer, 349 N.Y.S.2d 433, 43 
A.D.2d 589. 

(9) Defendant is entitled only to reports in control of 
pkdntiff at time of demand by plaintiff. 

N.Y.—Benedict v. Misener, 256 N.Y.S.2d 237, 45 
Misc.2d 119—Solea v. New York Central System, 
260 N.Y.S.2d 125, 46 Misc.2d 556. 

(10) Other statements. 

N.Y.—Jones v. Eimers, 264 N.y.S.2d 449, 24 A.D.2d 
867—Freiman v. Miller, 284 N.Y.S.2d 225, 28 
A.D.2d 1126—Edelman v. Holmes Private Ambu¬ 
lances. Inc., 300 N.Y.S,2d 372, 32 A.D.2d 563. 

Kovalenko v. Dilberian, 273 N.Y.S.2d 642, 51 
Misc.2d 625—^Mackey v. Holy Family Hospital, 
276 N.Y.S.2d 893, 52 Misc.2d 770—Washington v. 
Cuffaro, 293 N.Y.S.2d 972, 57 Misc.2d 998—Smith 
V. Schulman, 282 N.Y.S.2d 57, 28 A.D.2d 922. 
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35.10. Production held not required 
Iowa—Barnard v. Cedar Rapids City Cab Co., 133 
N.W.2d 884, 257 Iowa 734. 

35.15. , Colo.—Houser v. Eckhardt, App., 506 P.2d 
75i. 

Pa.—Szczepanek v. Kasper, 41 D. & C.2d 44. 

35.25. Ill—Harris v. Minardi, App., 220 N.E.2d 39, 
74 Ill.App.2d 262. 

N.Y.—Jurist V. Hertz Corp., 264 N.Y.S.2d 854, 48 
Misc.2d 278—Power v. Jofan Taxi Co., 320 N.Y. 
S.2d 384, 66 Misc.2d 130. 

35.30. Failure to exclude held improper 
N.Y.-Jokelson v. Allied Stores Corp., 295 N.Y.S.2d 
730, 31 A.D.2d 200, motion den. 298 N.Y.S.2d 57, 
31 A.D.2d 806—Kritz v. Manufacturers Hanover 
Trust Co., 305 N.Y.S.2d 887, 33 A.D.2d 753. 

Jurist V. Hertz Corp., 264 N.Y.S.2d 854, 48 
Misc.2d 278. 

Admission of testimony held not error 
U.S.—Ginns v. Towle, C.A.Cbnn., 361 F.2d 798, 
Failure to exclude held not improper 
III—Lilegdon v. Hanuska, 229 N.E.2d 314, 85 Ill. 
App.2d 262. 

Exclusionary rule inapplicable 

(1) In general. 

Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 1327, 17 
Ariz. App. 120. 

(2) Hospital records. 

N.Y.—Dana v. Von Pichl, 332 N.Y.S.2d 368, 39 
A.D.2d 744. 

3535. N.Y.—Anonymous v. Anonymous, 341 N.Y. 
S.2d 132, 41 A.D.2d 636, app. dism. 300 N.E2d 
732, 32 N.Y.S.2d 937, 347 N.Y.$.2d 200. 

§ 176(1). Questions of Law and Fact 
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39. U.S.—Citizens and Southern'Nat. Bank of S.C. v. 
Dickerson, Infc., CA.S.C, 370 F.2d 692—Vancou¬ 
ver Plywood Co. V. Godley Const. Co., C.A,N.C., 
393 F.2d 295—Riverside Coal Co. v. United Mine 
Workers of America, C.A.Ky., 410 F.2d 267, cert, 
den. 90 3.0. 89, 396 U.S. 846, 24 L.Ed.2d 95— 
Wallner v. Kitchens of Sara Lee, Inc., CA.Ill, 419 
F.2d 1028. 

Shipe V. Leavesley Industries, Inc., D.C.Tenn., 
55 F.R.D. 190. 

Ark.—Freeman v. Jones, 396 S.W.2d 931, 239 Ark. 
1143. 

Cal.—Ach V, Finkelstein, 70 Cal.Rptr. 472, 264 C.2d 
667. 

Conn.—Kricker v. Taylor Bros., Inc., Cir.A.D., 229 
A.2d 36, 4 Conn-Cir, 215. 
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DC—John W, Johnson, Inc. v. Basic Const Co., D.C., 
292 F.Supp 300, affd., C.A., 429 F2d 764, 139 
U S App D C 85. 

Fla.—^Jefferson Realty of Fort Lauderdale, Inc. v U S 
Rubber Co., 222 So.2d 738, mand. conf. to 223 
So.2d 743. 

III.—Magnani v. Trogi, 218 NE 2d 21, 70 Ill.App 2d 
216—Robbins v. Campbell, 218 NE.2d 492, 72 
IU.App.2d 252—^Jensen v Richardson, 235 N.E.2d 
397, 93 Ill.App.2d 237—Williams v. Brown Mfg. 
Co, 236 N.E.2d 125, 93 Ill.App.2d 334, revd. on 
oth grds. 261 N.E2d 305, 45 ni.2d 418, 46 A.L. 

R. 3d 226—First Nat Bank of Elgin v Szwankow- 
ski, 248 N E.2d 517, 109 III App.2d 268—Sloma v. 
Pfluger, 261 N.E.2d 323, 125 IlI.App.2d 347—Ehz- 
er V. Louisville & N.R. Co., 261 N.E.2d 827, 128 
Ill.App.2d 249. 

Iowa—^Townsend v. Mid-Amenca Pipeline Co., 168 
N.W.2d 30—^Wroblewski v. Linn-Jones FS Services, 
Inc., 195 N.W 2d 709 

Ky.—^Harr v Betsy Ross Bakeries, Inc., 411 S.W.2d 
681. 

La.—Tassin v. Louisiana Power & Light Co., 201 So.2d 
275, 250 La. 1016. 

Me—Wallace v. Coca-Cola Bottling Plants, Inc., 269 
A.2d 117. 

Miss.—Burlingame v. Southwest Drug Stores Of Miss , 
Inc., 203 So.2d 74—Kassis v. Perronne, 209 So 2d 
444—Long v. Sledge, 209 So.2d 814 

Mo.—Lawson v Cooper, App, 475 S.W 2d 442 

Mont.—McCarthy v. Morris, 497 P.2d 97 159 Mont. 

227. 

N.M.—Callaway v. Olgum, App., 497 P2d 978, 83 
N.M. 767. 

N.Y.—Mormon v. Serkanic, 267 N.Y.S2d 661, 25 
A.D.2d 526—Sandor v. Katz, 277 N.Y.S 2d 92, 27 
A D.2d 766—Perez v Glens Falls Coca-Cola Bot¬ 
tling Co., 291 N.Y.S.2d 198, 30 A.D 2d 755—Hyatt 
v. Pepsi-Cola Albany Bottling Co., 298 N.YS.2d 
1005, 32 A.D.2d 574. 

Tex.—Armstead v. Harvey, Civ.App., 390 S.W.2d 871 
—Pacific Fidelity Life Ins. Co. v. Simpson, Civ. 
App., 429 S.W.2d 170, mod on oth. grds., Sup., 
434 SW.2d 116—Texaco, Inc. v. Forester, Civ. 
App., 456 S.W 2d 196, err. ref. no rev. err.—Bell 
Aerospace Corp. v. Anderson, Civ App., 478 

S. W 2d 191, err. ref. no rev. err. 

Utah—Williams v. Lloyd, 403 P.2d 166, 16 Utah2d 427. 

Wash.—Cowan v. Jensen, 490 P.2d 436, 79 Wash.2d 
844. 

Usher v. Leach, 474 P.2d 932, 3 Wash.App. 344. 

Wis.—Toulon v. Nagle, 226 N.W.2d 480, 67 Wis.2d 
233. 

Mixed question 

Md.—A.B. Corp. v. Futrovsky, 267 A.2d 130, 259 Md. 
65. 

Peculiarly one of fact 

(1) Ill.—Flynn v. Vancil, 242 N,E,2d 237, 41 I11.2d 

236. 

Phillips V. Bracy Food Stores, Inc., 242 N.E.2d 
774, 102 Ill.App.2d 372. 

Action on contract 

Colo.—Barnett v. Clouse, 448 P.2d 959, 167 Colo. 562. 
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39.5. U.S. — J. F. White Contracting Co. v. New Eng¬ 
land Tank Industries of N.H., C.A.N.H., 393 F.2d 
449. 

Ill,—Izzo V. Zera, 205 N.E.2d 644, 57 in.App.2d 263. 

Mich.—Benefield v. H. K. Porter Co., 137 N.W.2d 273, 
1 Mich.App. 543. 

Neb.—Midlands Transp. Co. v. Apple Lines, Inc., 197 
N.W.2d 646, 188 Neb. 435. 

N.Y.—Farrell v. Klapach, 262 N.Y,S.2d 203, 24 A.D.2d 
590. 

£?idence sufficient for jury 

(1) U.S.—Aetna Ins. Co. v. Hellmuth, Obata & Kas- 

sabaum, Inc., C.A.Mo., 392 F.2d 472. 

Md.—Masano v. Albritton, 226 A.2d 299, 245 Md. 423. 

(2) Ark.—Slaughter v. Barrett, 395 S,W.2d 552, 239 

Ark. 937. 

Pa.—Bleman v. Gold. 246 A.2d 376, 431 Pa. 348. 


40. U S.—Roy v. Employers Mut Cas Co., C A.La, 
368 F 2d 902 

Conn.—Rood v Russo, 283 A.2d 220, 161 Conn. 1. 

Ill.—Keel V Compton, 256 N E.2d 848, 120 IlLApp.2d 
248. 

N D —Creswell v. Guerard, 164 N.W.2d 907 

Pa —Brodhead v. Brentwood Ornamental Iron Co„ 255 
A.2d 120, 435 Pa. 7. 

Pvaluating evidence 

La.—Miller v. Central Mut Ins. Co., App., 174 So.2d 
280. 
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40,5. W Va.--Coakley v. Marple, 159 S E.2d 378, 152 
W.Va. 68 

40,10. Ill —Algonquin Manor Bldg. Corp v. Waters, 
224 N.E 2d 21, 79 IIlApp.2d 486 

Tex.—Minor v Gross, Civ App., 478 SW.2d 597, err. 
ref no rev. err. 

§ 176(2). -Measure and Amount 

of Damages 

42. Ill.—Board of Ed., School Dist. No. 90, Cook 
County, for Use and Benefit of Fenestra, Inc. v 
U.S Fidelity & Guaranty Co, 253 N.E 2d 663, 
115 IlI.App.2d 416. 
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43. Tex,—^Texas Tool Traders, Inc. v. Mosley Ma¬ 
chinery Co , Civ.App, 422 S.W.2d 229. 

WVa.—Coakley v Marple. 159 S.E.2d 378, 152 WVa. 
68 

44. U.S—Rosiello v Sellman, C.A.Tex.. 354 F.2d 
219—Air Line Pilots Ass’n, Intern, v. Northwest 
Airlines, Inc., C A.Minn., 415 F.2d 493, cert, den 
90 S.Ct 391, 397 U.S 924, 25 L.Ed.2d 103— 
Brown v. Louisiana & A. Ry Co., C.A.Tex, 429 
F.2d 1265. 

Culley V. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710—Wagner v. Grannis, DC Pa., 287 
F.Supp. 18. 

Ala.—Jacoway v. Wnght, Civ, 233 So.2d 240, 45 Ala 
App 545. 

Ariz.—Larriva v. Widmer, 415 P.2d 424, 101 Ariz. 1. 

Ark —Foster & Creighton Co. v. Jackson, 388 S.W.2d 
563, 239 Ark. 249. 

Cal.—Haskins v. Holmes, 60 CalRptr. 659, 252 C.A.2d 
580. 

D.C.—R. S. Willard Co. v. Columbia Van Lines Moving 
& Storage Co,, App., 253 A.2d 454. 

Fla.—Southwestern Life Ins Co. v. Gerson, App., 187 
So.2d 63—F & B Ceco, Inc. of Fla. v. Galaxy 
Studios, Inc., App., 201 So.2d 597, app. after re¬ 
mand 216 So.2d 75—^Talcott v. Holl, App., 224 
So.2d 420 

Ga.—Tanksley v. Welch, 187 S.E.2d 563, 125 Ga.App. 
365. 

Idaho—Blaine v, Byers, 429 P2d 397, 91 Idaho 665. 

Ill.—^Underwood v. Pennsylvania R. Co., 210 N.E.2d 
347, 63 m.App.2d 134, revd. on oth. grds. 215 
N.E 2d 236, 34 I11.2d 367—Conway v. Tamborini, 
215 N.E.2d 303, 68 Ill.App.2d 190—Wells v. Gulf. 

M. & O.R. Co., 226 N.E.2d 662, 82 IU.App.2d 
30—Powers V. Kelley, 227 N.E.2d 376, 83 Ill. 
App.2d 289—Baran v. City of Chicago Heights, 
240 N.E.2d 381, 99 inApp.2d 221, affd. 251 

N. E.2d 227, 43 I11.2d 177—Reeves v. Eckles, 248 
N.E 2d 125, 108 Ill.App.2d 427—Washburn v. Ter¬ 
minal R.R. Ass’n of St Louis, 252 N.E.2d 389, 114 
IH.App.2d 95—Kaspar v. Clinton-Jackson Corp., 
254 N.E.2d 826, 118 m.App.2d 364—Maguire v. 
Waukegan Park Dist., 282 N.E.2d 6, 4 Ill.App.3d 
800—CJ.S. cited in Collgood, Inc. v. Sands Drug 
Co., 284 N.E.2d 406, 412, 5 lll.App.3d 910. 

Kan.—Schroeder v. Richardson, 411 P.2d 670, 196 
Kan. 363. 

Me.—Anderson v Marston, 213 A 2d 48, 161 Me. 378. 

Mich.—Dixison v, Asher, 152 N.W.2d 161, 7 Mich. 
App. 547—Schroen v, Taylor, 161 N.W.2d 780, 11 
Mich.App. 582—Humphrey v. Swan, 166 N.W.2d 
17, 14 Mich.App. 683, 
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Mo.—Boehmer v. Boggiano, 412 S.W.2d 103—Long v. 
Hooker, 443 SW.2d 178. 

Kirst V. Clarkson Const. Co, App., 395 S.W 2d 
487—Chapman v. King, App., 396 S.W.2d 29—Pu- 
lem V. George, App., 433 S.W 2d 83. 

Mont—Sheehan v. DeWitt, 430 P.2d 652, 150 Mont. 
86, app after remand 456 P,2d 49, 153 Mont. 
320—^Salvail v. Great Northern Ry. Co., 473 P.2d 
549, 156 Mont. 12 

Neb.—Sober v. Smith, 136 N.W.2d 372, 179 Neb. 74. 
N.J.—Betenbaugh v. Princeton Hospital, 235 A.2d 889, 
50N.J 390. 

N.M.—Eshnger v. Henderson, App., 457 P.2d 998, 80 
N.M. 479. 

N Y.—Lucas v. City of Yonkers, 260 N.Y.S.2d 335, 46 
Misc2d 569—Wells v. Sinning, 310 N.Y.S.2d 594, 
63 Misc2d 20, app. dism. 310 N.Y.S.2d 515, 34 
A.D.2d 682, affd 271 N.E.2d 698, 28 N.Y.2d‘ 916, 
323 N.Y.S 2d 168. 

Okl —Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465—Maples v Bryce, 434 P.2d 214. 

Pa.—Wilf v. Philadelphia Modeling & Charm School, 
Inc., 208 A.2d 294, 205 Pa.Super. 196. 

S C —Haltiwanger v. Barr. 186 S.E2d 819, 258 S.C. 27. 
Tenn—Transports, Inc. v. Perry, 414 S.W.2d 1, 220 
Tenn. 57—Clinchfield R. Co. v. Forbes, 417 
S.W.2d 210, 57 Tenn.App. 174—Sanders v 
McNatt, 430 S.W.2d 797, 58 Tenn.App. 385—Ford 
Motor Co. v. Taylor, 446 S.W .2d 521, 60 Tenn. 
App. 271. 

Tex —Bildon Farms, Inc. v. Ward (Tounty Water Imp. 
Dist. No. 2, 415 S.W.2d 890. 

Brown v PofF, Civ.App., 387 S.W.2d 101, err. 
ref. no rev err., Sup., 392 S.W,2d 113—Sumners 
Road Boring, Inc. v. Thompson, Civ.App, 393 

5 W.2d 690, err. ref. no. rev err.—mcMillen Feeds, 
Inc. of Tex. v. Harlow, Civ.App., 405 S.W.2d 123, 
err. ref. no rev. err —Coastal States Gas Producing 
Co. V. Locker, Civ.App., 436 S.W.2d 592. 

Vt.—Pettmgill V. Kclton, 207 A.2d 245, 124 Vt. 472— 
Bnmelle v. Coffey, 264 A.2d 782, 128 Vt. 367. 
Wash.—Tolli V. School Dist. No. 267 of Whitman 
County, 403 P.2d 356, 66 Wash,2d 494—Cowan v. 
Jensen. 490 P.2d 436, 79 Wash.2d 844. 

Usher v, Leach, 474 P.2d 932, 3 Wash.App. 344. 
W.Va.—Adkins v. City of Hinton, 142 S.E.2d 889, 149 
WVa. 613. 

Wis.—Moritz v. Allied Am. Mut. Fire Ins. Co., 133 
N.W.2d 235, 27 Wis.2d 13 

Function of jury 

Ark.—Lawson v. Stephens, 407 S.W.2d 917, 241 Ark. 
407. 

Ill—Emerton v. Canal Barge Co., 216 N.E.2d 457, 70 
Ill.App.2d 49—Roewe v. Lombardo, App., 221 
N E.2d 521, 76 ni.App.2d 164. 

Mo.—Wolfe v. Harms, 413 S W.2d 204. 

N.Y.—De Luca v. Wells, 297 N.Y.S.2d 35, 58 Misc.2d 
878 

Province of jury 

U.S.—Butts v. Curtis Pub. Co., D.C.Ga., 225 F.Supp. 
916, motion den. 242 F.Supp. 390, affd., C.A., 351 
F.2d 702, cert. gr. 87 S.Ct. 30, 385 U.S. 811, 17 
L.Ed.2d 52, affd. 87 S.Ct. 1975, 388 U.S. 130, 18 
L.Ed.2d 1094, reh. den. 88 S.Ct. 11, 389 U.S. 889, 
19 L.Ed.2d 197. 

Ariz.—Meyer v. Ricklick, 409 P.2d 280, 99 Ariz. 355— 
Acheson V. Shafter, 490 P.2d 832, 107 Ariz. 576. 

Garcia v. City of Tucson, 399 P.2d 704, 1 Ariz. 
App. 83 

Cal.—Davis v. Local Union No. 11, Intern Broth, of 
Elec, Workers, AFL-CIO, 94 CalRptr. 562, 16 
C.A.3d 686. 

III.—Sweannger v. Klinger, 234 N.E.2d 60, 91 III 
App.2d 251, 

Miss,—Farmer v. Smith, 207 So.2d 352—New Orleans 

6 N.E.R. Co. V. Weary, 217 So.2d 274. 

Mont.—Wilson v. Gehring, 448 P.2d 678, 152 Mont. 

221 . 

N.D.—Froemke v Hauff, 147 N.W.2d 390. 

Pa.—^Tonik v. Apex Garages, Inc., 275 A.2d 296, 442 
Pa. 373. 

R.I.—Morrarly v. Riali, 219 A.2d 404, 100 R.L 689. 
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Tex.’-Continental Cas. Co. v. Vaughn, Qv.App., 407 
S.W.2d 818—Missouri Pac. R. Co. v. Sparks, Civ. 
App., 424 S.W.2d 12, err. ref. no rev. err. 

Wash.—Vogel v. Alaska S.S. Co., 419 P.2d 141, 69 
Wash.2d 497—Swope v. Sundgren, 440 P.2d 494, 
73 Wash.2d 747. 

Duchasherer v. Northern Pac. Ry. Co., 481 P.2d 
929, 4 Wash.App. 291. 

Reasonable basis of computation 

U.S.—^Hannigan v. Sears, Roebuck &. Co., CA..!!!., 410 
F.2d 285, cert. den. 90 S.Q. 214, 396 U.S. 902, 24 
L.Ed.2d 178. 
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45, U.S.—^Pohrybienyk v. Kirchner, C.A.Ohio, 410 
F.2d 1114—^Fontana Aviatioif, Inc. v. Beech Air¬ 
craft Corp., CA.ni., 432 F.2d 1080, cert. den. 91 
S.a. 872, 401 U.S. 923, 27 L.Ed.2d 826. 

Craven v. Associated Transport, Inc., 40 F.R.D. 

8 . 

Dd.—Thorpe v. Gurczenski, Super., 269 A.2d 559. 
Ga—^Maryfield Plantation, Inc, v. Harris Gin Co., 159 
S.E.2d 125, 116 GaApp. 744. 

HL—Hoff V. YeUow Cab Co., 203 N.E2d 8, 53 Ill. 
App.2d 333—Schutt v. Tenninal R.R. Ass’n of St. 
Louis, 223 N.E.2<i 264, 79 Ill.App.2d 69—Berry v. 
Lewis, 224 N.E2d 491, 81 mApp.2d 54—AUen v. 
Pire, App., 242 N.E2d 450, 102 Ill.App.2d 421. 
Iowa—Guinn v. Millard Truck Lines, Inc., 134 N.W.2d 
549, 257 Iowa 671—Mabrier v. AM. Servicing 
Corp. of Raytown, 161 N.W.2d 180. 

Miss.—Jones v. Welford, 215 So.2d 240. 

Mo.—Duensing v. Huscher, 431 S.W.2d 169—Gath- 
right V. Pcndegraft. 433 S.W.2d 299. 

Matta V. Welcher, App., 387 S.W.2d 265—Rick¬ 
ard V. Pratt, App., 459 S.W.2d 13—Friend v. Gem 
Intern., Inc, App., 476 S.W.2d 134. 

Neb.—^FraiU^H. Gibson, Inc. v. Omaha Cbffee Co., 137 
N.W.2d 701, 179 Neb. 169. 

N.Y.—Shapp V. Simmons, 295 N.Y.S.2d 554, 31 A.D.2d 

666 . 

Pa.—Kennedy v. Ford Motor Co., 84 Montg. 142. 
Tenn.—^Lyons v. Wagers, 404 S.W.2d 270, 55 Tenn, 
App. 667—Holt V. McCann, App., 429 S.W.2d 441, 
58 Tenn.App. 248—Jones v. Cooke County, 456 
S.W.2d 665, 61 Tenn-App. 555. 

Tex.—Moses v. Adams, Gv.App., 428 S.W.2d 131, err. 
ref. no rev. err. 

Wash.—Workman v. Marshall, 414 F.2d 625, 68 
Wash.2d 578. 

Wii,—Wiggins Const Co. v. Joint School Dist No. 3 of 
Villi^ of Hales Comers, Cities of Franklin and 
Greenfield, 151 N.W.2d 642, 35 Wis.2d 632, 

> 
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47. Anz.-~Cnviolini v. Scholer & Fuller Associated 
Architects, 415 P.2d 456, 101 Ariz. 33. 

N.Y.—Harris v. Sisk, 304 N.Y.S.2d 294,33 A.D.2d 584. 
Old.—Noble Homes, Inc. v. Kalman, 428 P.2d 241. 

48. U.S.—Hoskins v. Blalock, CATenn., 384 F.2d 
169. 

' Buda V, Rpyal Netherlands S.S. Co., D.CN.Y., 
280 F.Supp. 180. 

Ariz.—Cravmlini v. Scholer St Fuller Associated Archi¬ 
tects, 415 P.2d 456, 101 Ariz. 33. 

Cal.—Shelly v. Hansen, 53 CaI.Rptr. 20, 244 CA.2d 
210—Drouet v. Moulton, 54 Cal.Rptr. 278, 245 
CA.2d 667. 

Colo.—Hotchkiss v. Preble, 521 P.2d 1278, 33 Colo. 
App. 431. 

Conn.—CoUens v. New Canaan Water Co., 234 A.2d 
825, 155 Conn. 477. 

Kricker v. Taylor Bros., Inc., Gr.A.D., 229 A.2d 
36, 4 Conn.Cir. 215. 

Idaho—Bratton v. Slininger, 460 P.2d '383, 93 Idaho 
248. 

III.—Kaceiia v. George W. Bowers Co., 211 N.E2d 563, 
63 ni.App.2d 27. 

Ky,—Moberly v. audill, 438 S.W.2d 507. 

Mo.—Steele v. Yacovelli, App., 419 S.W.2d 477—Wil- 
Hams V. Funke, App., 428 S.W.2d 11. 
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Neb.—Frank H. Gibson, Inc. v. Omaha Coffee Co., 137 
N.W.2d 701, 179 Neb. 169. 

N.M.—Lujan v. Reed, 434 P.2d 378, 78 N.M. 556. 

Ohio—Puls V. I. & S. Trailways, Inc., 256 N.E2d 246, 
21 Ohio App.2d 218. 

Pa.—Cipriano v. Wallace, 84 Montg. 130. 

Utah—Thompson v. Jacobsen, 463 P.2d 801, 232 
Utah2d 359. 

Va.—Hardy v. Greene, 147 S.E2d 719, 207 Va. 81. 

Wis.—Ostreng v. Lowrey, 155 N.W.2d 558, 37 Wis.2d 
556—Michels v. Green Giant Co., 164 N,W.2d 
217, 41 Wis.2d 427—Schmiedeck v. Gerard, 166 
N.W,2d 136, 42 Wis.2d 135. 

Power to be generous or penurious 

Or.—Chance v. Alexander, 465 P.2d 226, 255 Or. 136. 

Punitive damages 

Ala.—Crum v. McGhee, 266 So.2d 855, 289 Ala. 244. 
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50. U.S.—State Farm Mut. Auto. Ins. Co. v. Smoot, 
C.A.Ga.. 381 F.2d 331, cert. den. 88 S.Ct 1248, 
390 U.S. 1005, 20 L.Ed.2d 105. 

Okl.—Missouri, Kansas & Oklahoma Transit Lines, Inc. 
V. Jackson, 442 P.2d 287. 

Tex.—Bolen v. Timmons, Civ.App., 407 S.W.2d 947— 
Qualls V. Miller, CivApp., 414 S.W.2d 746, err. 
dism.—Texas & P. Ry. Co. v. Salazar, Gv.App., 
458 S.W.2d 116, err. no rev. err. 

Undisputed evidence not to be ignored 

III.—McCormick v. Piper, 220 N.E.2d 651, 76 Ill. 
App.2d 24. 

Substantial evidence 

Mont.—^Sanders v. Mount Haggin Livestock Co., 500 
P.2d 397, 160 Mont 73. 
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51. U.S.—Oassic Bowl, Inc. v. A M F Pinspottcrs, 

. Inc., CAUL, 403 F.2d 463. 

Ctolo.—Credit Inv. & Loan Co. v. Guaranty Bank & 
Trust Co., 444 P.2d 633, 166 Colo. 471. 

Fla.—Smith v. Lassing, App., 189 So.2d 244. 

Ga.—Spindel v. Kirsch, 151 S.E2d 787, 114 Ga.App. 
520. 

Tex.—Electrical Contracting & Maintenance Ca v. Per¬ 
ry Distributors, Inc., Civ.App., 432 S.W.2d 543, 
err. ref, no rev. err. 

Evidence affording means of intelligent estimate 
sufficient for jury 

U.S.—West v. Jutras, CAVt., 456 F.2d 1222. 

52. Ariz.—Craviolini v. Scholer & Fuller Associated 
Architects, 415 P.2d 456, 101 Ariz. 33. 

Minn,—Gordon v. Engineering Const. Co., 135 N.W.2d 
202, 271 Minn. 186. 

Mo.—Auffenberg v. Hafley, App., 457 S.W.2d 929. 
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53.5. Cal.—Haskins v. Holmes, 60 Cal.Rptr. 659, 252 
CA2d 580. 

53.10. Mo.-Smugala v. Campana, 404 S.W.2d 713. 

S.D.—Lanning v. Schulte, 149 N.W.2d 765, 82 S.D. 
528. 

53.15. Tenn.—Loftis v. Finch. App., 491 S.W.2d 370. 

53J0. Ill.—Haupt V. Golick, 206 N.E2d 542, 57 
IU.App.2d 481. 

S.C.—McCombs v. Stephens, 166 S.E.2d 814, 252 S.C 
442. 

53.25. Ill.—Haupt V. Golick, 206 N.E2d 542, 57 
Ill.App.2d 481. 

S.C—Powers v. Temple, 156 5.E2d 759, 250 S.C. 
149—McCombs v. Stephens, 166 S.E.2d 814, 252 
S.C 442. 

§ 176(3). -Existence and Char¬ 

acter of Iigury or Dam¬ 
age 

54. U.S.—Rawdon v. Stanley, CA.Okl., 455 F.2d 482. 
Mainelli v. Haberstroh, D.C.Pa., 237 F.Supp. 
190, affd., C.A., 344 F.2d 965. 


Ga.—Buckhead Glass Co. v. Taylor, 174 S.E2d 568, 
226 Ga. 247, mand. conf. to 176 S.E.2d 245, 122 
Ga.^p. 41. 

Miller v. Dean, 150 S.E2d 191, 113 Ga.App. 
869. 

Ky.—Ohio Val. Terminix Corp. (Terminix Co.) v. Ru¬ 
dolph, 444 S.W.2d 114. 

Mo.—Sheets v. Dakota Iron Store, App., 442 S.W.2d 
953. 

N.H.—Gauthier v. Bergeron, 218 A.2d 433, 107 N.H. 
153. 

N.Y.—Barber v. Kennedy, 254 N.Y.S.2d 137, 22 
AD.2d 965, affd. 212 N.E2d 444, 16 N.Y,2d 945,’ 
264 N.Y.S.2d 928. 

N.C.—Waters v. Gty of Roanoke Rapids, 153 S.E2d 
783, 270 N.C 43. 

Ohio—^Pierson v. Hermann, 210 N.E2d 893, 3 Ohio 
App.2d 398. 

Tex.—Barrett v. Curtis, Gv.App., 407 S.W.2d 359— 
Smith V. Safeway Stores, Inc., Gv.App., 433 
S.W.2d 217, ref. no rev. err. 

Evidence sufficient for jury 

Miss.—Mercier v. Davis, 234 So.2d 902. 

Mo.—Richardson v. Wendel, 401 S.W.2d 455. 

Tex.—Freitas v. Twin City Fisherman’s Co-op. Ass’n, 
Gv.App., 430 S.W.2d 579, err. ref. no rev. err., 
app. aJfter remand 452 S.W.2d 931, ref. no rev. err. 

Wash.—Kadiak Fisheries Co. v, Murphy Diesel Co., 
422 P.2d 496, 70 Wash.2d 153. 

Evidence insufficient for jury 

Mo.—Jack L. Baker Ckimpanies v. Pasley Mfg. & Dis¬ 
tributing Co.. 413 S.W.2d 268. 
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54.5. U.S.—Obediencia v. Liberty Mut. Ins. Co., C.A. 
La., 403 F.2d 654. 

Fla.—Spden v. Starkraan, App., 218 So.2d 763. 

Ill.—Izzo V. Zera, 205 N.E2d 644, 57 Ill.App.2d 263. 

Mo.—McDonald v. Klissouri-Kansas-Texas R. Co., 401 
S.W.2d 465. 

Okl.—Complete Auto. Transit, Inc. v. Reese, 425 P.2d 
465. 

Va.—Smith v. Wright, 151 S.E.2d 359, 207 Va. 482. 

Evidence sufficient for jury^ 

U.S.—Watsontown Brick Co. v, Hercules Powder Co., 
D.CPa., 265 F.Supp. 268, affd., C.A., 387 F.2d 99. 

HI—Perfect v. Kaley, 264 N.E.2d 430, 130 Ill.App.2d 
61. 

Mass.—Weinberg v. Massachusetts Bay Tnuisp. Au¬ 
thority, 205 N.E2d 5, 348 Mass. 669. 

Mo.—Wright V. Chicago, B. & Q.R. Co., 392 S.W.2d 
401. 

Evidence insufficient for jury 

Vt.—Kinney v. Cloutier, 211 A.2d 246, 125 Vt. 109. 

54.10. U.S.-^Swearngin v. Sears Roebuck & Co., 
C.A.Kan., 376 F.2d 637—Obediencia v. Liberty 
Mut. Ins. Co., CA.La., 403 F.2d 654. 

Mainelli v. Haberstroh, D.CPa., 237 F.Supp. 
190, affd., C.A, 344 F.2d 965—Shannon v. Norfolk 
& W. Ry. Co., D.CVa., 307 F.Supp. 1. 

iyiz.—Meyer v. Ricklick, 409 P.2d 280, 99 Ariz. 355. 
Soden v. Starkman, App., 218 So.2d 763. 

IlL—Izzo v. Zera, 205 N.EZd 644, 57 in.App.2d 263. 

Kan.—Schroedcr v. Richardson, 411 P.2d 670, 196 
Kan. 363. 

La.—Fish v. Martin, App., 201 So.2d 341—Duhon v. 
Trinity Universal Ins. Co., App., 203 So.2d 264— 
Baker v. D. H. Holmes Co., Ltd., App., 285 So.2d 
282. 

Me,—Carver v. Lavigne, 205 A2d 159, 160 Me. 414. 

Mass.—Colangeli v. Construction Service Co,, 233 
N.E.2d 192, 353 Mass, 527. 

\finn.—Smith v. Rekucki, 177 N.W.2d 410, 287 Minn. 
149. 

N.H.—CJ.S. quoted in Thomson v. Cash, 402 A.2d 
651, 655, 119 N.H. 371. 

N.C-Witheispoon v. Flowers, 156 S.E.2d 856, 271 
N.C 466. 
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Ohio—Kantor v. McKinley, 224 NE2d 141, 9 Ohio 
App.2d 243—Levy v Coon, 229 N.E.2d 747, 11 
Ohio App.2d 200 

Okl.—Complete Auto. Transit, Inc. v. Reese, 425 P.2d 
465 

Utah—Brunson v. Strong, 412 P.2d 451, 17 Utah2d 364 
Va—Smith v Wright,. 151 S.E2d 359, 207 Va. 482. 
Wash—Baltzelle v Doces Sixth Ave, Inc., 490 P2d 
1331, 5 Wash.App 771. 

Seriotasness of persona! injuries 
Mo.—Chapman v. King, App., 396 S.W.2d 29 
Wciglit and credibility of testimony 
(2) Other instances 

Conn.—Camp v. Booth, 273 A.2d 714, 160 Conn 10. 
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55, Colo.—CeBuzz, Inc. v. Sniderman, 466 P.2d 457, 
171 Colo. 246. 

Conn.—Bates v. Frinder, 287 A.2d 739, 161 Conn. 564 
D.C.—Mills V. Penn Cent Co., D.C., 329 F.Supp. 530 
Ga.—Manees v. Scicchitano, 178 S E.2d 262, 122 Ga 
App. 591—Central of Georgia Ry Co. v. Little, 
191 S.E2d 105, 126 GaApp 502. 
yi.— Izzo V Zera, 205 N.E.2d 644, 57 Ill App 2d 263. 
Md.—Sim-Kee Corp. v. Hewitt, 282 A 2d 525, 13 Md 
App. 296. 

Mass.—Rombola v. Cosindas, 220 N.E.2d 919, 351 
Mass. 382. 

Mich.—Clingerman v, Bruce, 160 N.W.2d 614, 11 
Mich.App. 3—Savage v. Parts Warehouse Co., 173 
N.W.2d 7, 19 Mich.App. 416. 

Mo.—McDonald v. Missouri-Kansas-Texas R Co., 401 
S.W.2d 465. 

Goins V. O’Keefe, App, 412 S.W2d 513, 18 
A,LR.3d 162—Harrison v Weller, App., 423 
S.W.2d 226 

Neb.—Zawada v. Anderson, 149 N.W2d 329, 181 Neb. 
467—Stewart v. Ritz Cab Co, 178 N W.2d 577, 
185 Neb. 692. 

N.H.—Gauthier v Bergeron, 218 A.2d 433, 107 N.H. 
153. 

N.C.—Jones v. Satterfield Development Co, 191 S.E.2d 
435, 16 N.C App. 80, cert. den. 192 S.E.2d 194, 282 
N.C. 304. 

Ohio—Jarvis v. Hall, 210 N E.2d 414, 3 Ohio App 2d 
321. 

Tex.—Badger v. Symon, App. 1 Dist, 661 S W.2d 163, 
err. ref. no. rev. err. 

Va.—Miller v. Vaughan Motor Co., 153 S.E.2d 266, 207 
Va. 900. 

Wash.—Adams v State, 429 P.2d 109, 71 Wash.2d 414. 

Period of disablement 

Minn.—Edwards v. Engen, 178 N.W.2d 731, 288 Minn. 

1 . 
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55.10. Ohio—Powell v, Montgomery, 272 N,E.2d 
906, 27 Ohio App.2d 112. 

Eyidence sufficient for jury 
Ala.—Louisville & N.R, Co. v. Richardson, 231 So.2d 
316, 285 Ala. 281. 

Ark.—Belford v. Humphrey, 424 S.W.2d 526, 244 Ark. 

211 . 

Ga.—Rosenfcld v. Young, 159‘S.E.2d 447, 117 Ga.App. 
35. 

Mich.—^Johnson v. Chesapeake & O. Ry. Co., 150 
N.W.2d 178, 6 Mich.App. 611. 

Mo.—Goins V. O’Keefe, App., 412 S.W.2d 513, 18 
A.L.R.3d 162. 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558. 
Tex.—Oklahoma Furniture Mfg. Co. v. Huff, Civ.App., 
414 S.W.2d 739. 

Eyldence iisuffflciesit for Jury 
D.C.—Harrington v, Alston, D.C., 267 F.Supp. 505. 
HI.—Rapp V. Hianenz, 246 N.E.2d 77, 107 Ill.App.2d 
382. 
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55.20, Mich —C.J.S. cited in Kokkonen v Wausau 
Homes Inc., 289 N W 2d 382, 388, 94 Mich.App 
603. 

55.30. Okl.—Austin Bridge Co v Chnstian, 446 P 2d 
46. 

55.35. Iowa—McClenahan v. Des Moines Transit 
Co., 132 N W.2d 471, 257 Iowa 293 

Mich —Howard v. City of Melvindale, 183 N W.2d 344, 
27 Mich App 227 
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55.40. Or —Howerton v PfafF, 425 P 2d 533, 246 Or. 
341 

55.45. Neb.—Yount v. Seager, 150 N.W.2d 245, 181 
Neb. 665. 

§ 176(4). -Causation 

56. U S.—Citizens and Southern Nat Bank of S.C. v. 
Dickerson, Inc., C.A.S.C., 370 F2d 692—^Twin 
City Plaza, Inc. v Central Sur. & Ins. Corp, 
CA.Neb., 409 F.2d 1195. 

Ala.—Sims v. Greniewicki, 184 So.2d 157, 43 Ala App 
159, 

Colo—Roth v Stark Lumber Co., 500 P.2d 145, 31 
Colo App 121. 

D.C.—Safeway Stores, Inc v Buggs, CA., 345 F.2d 
744. 120 US.App.D.C. 255. 

Fla—Soden v. Storkman, App., 218 So.2d 763. 

Ga—Reiss v. Howard Johnson’s, Inc., 173 S.E2d 95, 
121 Ga.App. 119. 

Ill.—Theesfeld v. Eilere, 258 N.E.2d 39. 122 Ill.App.2d 
97 

Ind—Aocker v Buell, 261 N.E.2d 894, 147 Ind.App. 
422 

Iowa—Schneider v Swaney Motor Car Co, 136 
N.W.2d 338, 257 Iowa 1177. 

Kan —Furstenberg v. Wesley Medical Center, 436 P.2d 
369, 200 Kan. 277—Brown v Godfrey, 438 P.2d 
117, 200 Kan 568. 

Mich.—Humphrey v. Swan. 166 N.W 2d 17, 14 Mich. 
App. 683. 

Miss —Richardson v. Wiener, 245 So.2d 848—Sowell v 
Meridian Mattress Factory, Inc., 263 So 2d 190. 

Neb—Anthony v. Poppert, 184 N.W.2d 648, 186 Neb, 
509—Dahl v. Robinson, 198 N.W.2d 207, 188 Neb. 
547. 

N.J.—Melone v. Jersey Central Power & Light Co., 113 
A.2d 13, 18 NJ 163. 

Hill v. Macomber, 246 A.2d 731, 103 N.J.Super. 
127. 

N.Y.—Barber v Kennedy. 254 N.Y.S.2d 137, 22 
A D.2d 965, affd. 212 N.E.2d 444, 16 N.Y.2d 945, 
264 NY.S.2d 928—Perfect Brassiere Co. v. E 
DeGrandmont Co., 264 N.Y.S.2d 22, 24 A.D 2d 
847. 

N.C.—Waters v. City of Roanoke Rapids, 153 S,E.2d 
783, 270 N.C 43 

Ohio—Ramey v. Mets, 210 N.E.2d 449, 3 Ohio App 2d 
329. 

Okl.—Complete Auto Transit, Inc. v Reese, 425 P.2d 
465. 

Tex.—McMillen Feeds, Inc. of Tex. v. Harlow, Civ. 
App, 405 S.W 2d 123, err ref. no rev, err. 

Wash.—Swope v. Sundgren, 440 P.2d 494, 73 Wash.2d 
747. 

Causa! connection 

Minn.—Stephenson v. F. W. Woolworth Co., 152 
N.W.2d 138, 277 Minn. 190, 31 A.L.R.3d 990. 
(2) Other statements. 

Ill.—Roewe v. Lombardo, 221 N.E.2d 521, 76 HI, 
App.2d 164. 

Iowa—Mabrier v. A.M. Servicing Corp. of Raytown, 
161 N.W.2d 180. 

Particular consequences 

(6) III—Carter v. Winter, 200 N.E.2d 528, 50 III 

App.2d 467, affd. 204 N.E.2d 755, 32 I11.2d 275, cert. 

den. 86 S.Ct. 56, 382 U.S. 825, 15 L.Ed.2d 70. 

(12) Tex.—Greene v Anders, Civ.App., 473 S.W.2d 

622, err, ref. no rev. err 
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(17) Back injury 

NY—Garlick v. Vitale, 270 N.Y.S.2d 64. 25 AD.2d 
917 

(18) Emotional disturbance. 

Mich—Daley v. LaCroix, 179 N.W.2d 390, 384 Mich. 

4. 

N.Y.—Callarama v. Associates Discount Corp. of Del, 
329 N.Y.S.2d 711, 69 Misc.2d 287. 

(19) Other consequences. 

Idaho—Davis v. Bushnell, 465 P.2d 652, 93 Idaho 528. 
Md.—Little V Woodall, 224 A.2d 852, 244 Md. 620. 
Or.—Wallender v. Michas, 475 P.2d 72, 256 Or. 587. 
Evidence sufHcient for jury 
U.S —Simpson Timber Co v. Palmberg Const Co., 
CA.Wash.. 377 F.2d 380—Kilarijan v. Horvath, 
C A N.Y , 379 F2d 547—J. F. White Contracting 
Co V, New England Tank Industries of N.H., 
C.A N H , 393 F.2d 449. 

Devlin v. Safeway Stores, Inc, D.C.N.Y, 235 
FSupp 882 

Anz.—Coca-Cola Bottling Co. of Tucson v. Fitzgerald, 
413 P.2d 869, 3 Ariz.App. 303 
Cal.—Anderson v. Southern Pac. Co., 41 CalRptr. 743, 
231 C.A.2d 233. 

Ga—Firestone v. Walker, 157 S E.2d 509, 116 Ga.App. 
316. 

Ill—Hyatt v. Cox, 206 N E.2d 260, 57 Ill.App.2d 293. 
Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Ky—Ewing v. Moody, 421 S.W.2d 577—Miller v. 
Watts, 436 S.W.2d 515. 

Md.—Straughan v Tsouvalos, 228 A.2d 300, 246 Md. 
242—Deremer v. Liston, 250 A.2d 622, 252 Md. 
571. 

Mo.—Richardson v. Wendel, 401 S.W.2d 455—^Lemm 
v. Gould, 425 S.W.2d 190—Gorman v. St. Louis- 
San Francisco R. Co., 427 S W.2d 390—Strickland 
V Barker. 436 S.W.2d 37. 

Immekus v Quigg, App., 406 S W.2d 298—Al- 
fultis V. Bi-State Development Agency, App., 439 

5. W.2d 206 

N.C.—Batten v, Duboise, 169 S.E.2d 892, 6 N.C.App. 
445. 

Okl.—Orthopedic Clinic v. Hanson, 415 P.2d 991 
Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa. 
140 

S.C—Merrill v. Barton, 156 S.E.2d 862, 250 S.C. 193. 

Counterclaim 

N.C—Banks v Woods, 144 S.E.2d 247, 265 N.C. 434. 
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57. N.J.—Caputzal v. Lindsay Co., 222 A,2d 513, 48 
N.J. 69. 

Whether harm sustained in multiple accidents 
apportionabie to-different causes 
Minn.—Mathews v. Mills. 178 N.W.2d 841, 288 Minn. 
16 

57.5. D.C.—Safeway Stores, Inc. v. Buggs, C.A., 345 
F.2d 744, 120 U.S.App.D.C. 255. 

Ky.—Miller v Watts, 436 S.W.2d 515. 

Mo.—Camell v. Dairyman’s Supply Co., 421 S.W.Zd 
775. 

Ohio—Darnell v. Eastman, 261 N.E.2d 114, 23 Ohio 
St.2d 13. 

Or.—Reeves v. Pacific Far East Line, Inc., 452 P.2d 
313, 253 Or. 105, cert. den. 90 S.Ct. 213, 396 U.S 
908, 24 L.Ed 2d 184. 

Tex.—Tyler Mirror & Glass Co. v. Simpkins, Civ.App., 
407 S.W.2d 807, err. ref. no rev. err. 

Possibility 

(1) Or.—Stubbs v Mason, 450 P.2d 773, 252 Or. 547. 
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59.5. Tenn.—Trent v. Barrows, App., 397 S.W.2d 
409, 55 Tenn.App. 182. 

59.10. Hawaii—Bachran v. Monshige, 469 P.2d 808, 
52 Haw. 61. 

Ill.—McCormick v. Piper, 220 N.E.2d 651, 76 Ill. 
App.2d 24. 

Ky.—Blair v. Louisville & N.R. Co., 390 S.W.2d 178. 
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Minn.—Smith v. Rekucki, 177 N.W.2d 410, 287 Minn. 
149. 

59*15. U.S.—Teti v. Firestone Tire & Rubber Co., 
CA.Ohio, 392 F.2d 294. 

Cai.—^McDonald v. Schwartz, 49 Cal.Rptr. 242, 239 
C.A.2d 900. 

Del.—Debemard v. Reed, 277 A.2d 684. 
m.—Lazzaro v. Garrett, 242 N.E.2d 59, 100 in.App.2d 
452. 

Ohio—Pierson v. Hermann, 210 N,E.2d 893, 3 Ohio 
App.2d 398. 

Or.—Stubbs V. Mason, 450 P.2d 773, 252 Or. 547. 
Tenn.—Transports, Inc. v. Perry, 414 S.W.2d 1, 220 
Tenn. 57. 

Tex.—Shepard y. Ray, QvApp., 432 S.W.2d 178. 
Evidence insufficient for jury 
Minn.—Rehnke v. Jammes, 168 N.W.2d 494, 283 Minn. 
431. 

Arthritic condition 

Colo.—Mayer v. Sampson, 402 P.2d 185,157 Colo. 278. 

Back injury 

Or.—DeSpain v. Bohlke, 486 P.2d 545, 259 Or. 320. 
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59J5. N.Y.—Walker v. Feldman, 261 N.Y.S.2d 101, 
24 A.D.2d 667. 

Tenn.—Crafton v. Edwards, 435 S.W.2d 486, 58 Tenn. 
606. 

59.30. Mass.—Delfino v. Torosian, 237 N.E.2d 694, 
354 Mass. 395. 

Minn.—Mathews v. Mills, 178 N.W.2d 841, 288 Minn. 
16. 

NJ.—Hill V. Macomber, 246 A.2d 731, 103 N.J.Super. 
127. 

5935. U.S.—Kinney v. Glass, CA.Pa., 418 F.2d 
1262. 

59.40. CaL—Anderson v. Southern Pac. Co., 41 Cal. 
Rptr. 743, 231 CA.2d 233. 

§ 176(5). -Impairment of Earn¬ 

ing Capacity; Loss of 
Earnings 
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6030. U3.—Frankel v. Todd, C.A.Pa., 393 F.2d 435 
—U.S. V. Varner, CA,Ga., 400 F.2d 369-Vess v. 
Gardner, CA.Miss., 413 F.2d 424. 

Jenkins v. Fandai, O.C.Pa.. 242 F.Supp. 52$. 
Ark.—Haney v. Noble, 466 S.W.2d 467, 250 Ark. 557. 
Conn.—Jetz v. Humphrey, 276 A.2d 884, 160 Omn. 
219. 

m—Buckler v. Sinclair Refining Co.. 216 N.E.2d 14. 68 
IU.App.2d 283. 

Md.—Levin v. Arrabal, 272 A2d 818, 11 Md.App. 89. 
Mo.—McDonald v. Missouri-Kansas-Texas R. Co., 401 
S.W.2d 465. 

N.D.-Spalding v. Loyland, 132 N.W.2d 914. 

Tenn.—Clinchfield R. Co. v. Forbes, 417 S.W.2d 210, 
57 Tenn,App. 174. 

Tex.—Allied l^nance Co. v. Oammill, App., 440 
S.W.2d 897, err. ref. no rev. err. 

Wis.—Michels v. Gwen Giant Co., 164 N.W.2d 217, 41 
Wis.2d 427. 

Evidence snffideiit for jury 

US—Tucker v. Lewis, CA.Ga., 376 F.2d 146. 

Ark.—Bdfotd v. Humphrey, 424 S.W.2d 526, 244 Ark. 
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Dd.-Beck v. Haley, 239 A.2d 699. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Mo.—Vaccaro v. Moss, App., 410 S.W.2d 329. 

Or.—Kinney v. General Const. Co., 435 P.2d 297, 248 
Or. SOO—Johnson v. Shoemaker, 444 P,2d 943, 2S1 
Or. 475. 

Tex.—Oklahoma Furniture Mfg. Co. v. Huff, Civ.App., 
414 S.W,2d 739—Arvin v. Patterson, Ov.App., 427 
S.W.2d 643, err. ref. no rev. err. 

6035, US.—Baker v. Baltimore & Ohio R. Co., C.A. 
Ohio, 502 F.2d 638. 
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60.60. Mo—Knowles v. Goswick, 476 S.W.2d 563. 
60.65. Ohio—Powell v. Montgomery, 272 N.E.2d 
906, 27 Ohio App.2d 112. 

61. U.S—Frankel v. Todd, D.C.Pa., 260 F.Supp. 772. 
Alaska—City of Fairbanks v. Nesbett, 432 P.2d 607. 
Colo.—Walton v. Kolb, 500 P.2d 149, 31 Colo.App. 95. 
Del.—Stuart v, Rizzo, 242 A.2d 477. 

Minn.—Mack v. McGrath, 150 N.W.2d 681, 276 Minn. 
419. 

Ohio—Powell v. Montgomery, 272 N.E2d 906, 27 Ohio 
App.2d 112. 

6130. Tex.—Rubner v. Kennedy, Civ.App., 417 
S.W.2d 860, err. ref. no rev. err. 

6135. Ariz.—Mandetbaum v. Knutson, 462 P.2d 
841, 11 Ariz.App. 148. 

page 181 

6130. Wis.—Felde v. Kohnke, 184 N.W.2d 433, 50 
Wis.2d 168. 

61.35. U.S.—Southern Pac. R.R. v. Montalvo, CA. 
Tex,, 397 R2d 50. 

Colo.—DeMott v. Smith, 486 P.2d 451, 29 Colo.App. 
531. 

Ind.—Cox V. Winkleplcck, 271 N.E.2d 737, 149 Ind. 
App. 319. 

Ky.—Phelps v. Henkels & McCoy, Inc., 435 S.W.2d 83. 
Mo—McDonald v. Missouri-Kansas-Texas R. Co., 401 
S.W.2d 465. 

Or.—^Brannan v. Slemp, 490 P.2d 979, 260 Or. 336. 
Pa,—Davidson v. Baumgartner, 66 Lack.Jur. 69. 
Evidence sufficient for jury ' 

Iowa—Barnard v. Cedar Rapids City Cab Co., 133 
N.W.2d 884, 257 Iowa 734. 

Minn.—Edwards v. Engen, 178 N.W.2d 731, 288 Minn. 

1 . 

Or.-Howerton v. Pfaff, 425 P.2d 533, 246 Or. 341. 
61.40. Or,—MeVaigh v. Sandberg, 513 P.2d 801, 266 
Or. 409. 

Whether payment of wages was gratuity 
U.S.—Morris v. Gimbel Bros., Inc., C.A.Pa., 394 F.2d 
143. 

62. Ill.—Rapp V. Hiemenz, 246 N.E2d 77, 107 Ill. 
App.2d 382. 

Va.—Basham v. Pate, 188 S.E.2d 198, 212 Va. 772. 

63. U.S.—Shepard v. General Motors Corp., C.A. 
N.H., 423 F.2d 406. . 

lU.—Izzo V. Zera, 205 N.E2d 644, 57 Ill.App.2d 263— 
Elizer V. Louisville & N.R. Ca, 261 N.E2d 827, 
128 IlI.App.2d 249. 

Me.—Goldstein v. Sklar, 216 A.2d 298. 

S.D.-Nepstad v. Randall, 152 N.W.2d 383, 82 S.D. 
615. 

§ 176(6). -Expenses 
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64.50. Ky.—Ohio Val. Terminix Corp. (Terminix 
Co.) v. Rudolph, 444 S.W.2d 114. 

Mo.—Beuc V. Morrissey, 463 S.W.2d 851. 

Or.—Ginter v. Handy, 4*19 P.2d 21, 244 Or. 449. 
Wash.—Cowan v. Jensen, 490 P.2d 436, 79 Wash.2d 

65. Evidence insufficient for jury 

Okl—Noble Homes. Inc. v. Kalman. 428 P.2d 241. 

Cost plus contract 

Ga.—Mabry v. Henley, 181 S.E.2d 884, 123 Ga.App. 
561. 

66. Colo.—Palmer Park Gardens, Inc. v. Potter, 425 
P.2d 268, 162 Colo. 178. 

Ill—Izzo V. Zera, 205 N.E2d 644. 57 Ill.App.2d 263. 
Mich.—Walton v. Gallbraith, 166 N.W.2d 605, 15 
Mich.App. 490. 

67. Pa.—Payne v. Wheeler, 215 A.2d 316, 207 Pa.$u- 
per. 25. 

Vt.—Kerr v. Rollins. 266 A.2d 804, 128 Vt. 507. 

67.5, U.S.—Fuhrman v. Reading Co., C.A.Pa., 439 
F.2d 10. 


page 183 

68. Tex.—Craver-Hicks Bldg. Maintenance, Inc. v. 

Vanlandingham, Civ.App., 444 S.W.2d 663. 

68,1. Ga.—American Liberty Ins. Ck). v. Sanders, 177 
S.E.2d 176, 122 Ga.App. 407. 

68J2. Kan.—Furstenberg v. Wesley Medical Center, 
436 P.2d 369, 200 Kan. 277. 

Mo.-Cobb V. Cosby, App., 416 S,W.2d 222. 
Submission held error in absence of proof 
N.Y.—Womble v. Michelson, 254 N.Y.S.2d 861, 22 
A.D.2d 815. 

Married woman 

Ga.—Hunt v. McClarty, 143 S.E.2d 62, 111 Ga.App. 

688 . 

Evidence insufficient for jury 

Okl.—Matchen v. McGahey, 455 P.2d 52. 

683. U.S.— Obediencia v. Liberty Mut Ins. Co., C.A. 
La., 403 F.2d 654. 

Miss.—Ford v. Moore, 174 So.2d 716, 253 Miss. 314. 
68.4. Ark.—Blissett v. Frisby, 458 S.W.2d 735. 

Fla.—Grossman v. Short, App., 235 So.2d 11, writ 
discharged, Sup., 245 So.2d 217. 

Ga.—Johnson v. Rooks, 157 S.E.2d 527. 116 Ga.App. 
394. 

Miss.—Ford v. Moore, 174 So.2d 716, 253 Miss. 314. 
Mo.—Braudgam v. Hoffman, App., 444 S.W.2d 528. 

68.6. Tex.—(jreyhound Lines, Inc. v. Craig, Civ. 
App., 430 S.W.2d 573, err. ref. no rev. err. 

Va.—Hardy v. Greene, 147 S.E.2d 719, 207 Va. 81. 
Wis—Seitz V. Seitz, 151 N.W.2d 86, 35 Wis.2d 282— 
Krueger v. Winters, 155 N.W.2d 1. 37 Wis.2d 204. 

68.7. Ala.—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

68.10. Alaska—Chugach Elec. Ass’n v. Lewis, 453 
P.2d 345. 

Ark.-Bclford v. Humphrey. 424 S.W.2d 526, 244 Ark. 
211—Haney v. Noble, 466 S.W.2d 467, 250 Ark. 
557. 

C^olo.—CeBuzz, Inc. v. Sniderman, 466 P,2d 457, 171 
Colo. 246. 

Ill—Elizer v. Louisville & N.R. Co., 261 N.E2d 827, 
128 IIl.App.2d 249. 

Kan.-Kline v. Emmele, 465 P.2d 970, 204 Kan. 629. 
Neb.-Yount v. Seager, 150 N.W.2d 245, 181 Neb. 665. 
Okl.—M.K. & O. Airline Transit Co. v. Deckard, 397 
P.2d 888. 

Tex.—Dickerson v. Bluebonnet Exp., Gv.App., 410 
S.W.2d 861, err. ref. no rev. err,—Brown v. Fried¬ 
man, av.App., 451 S.W.2d 588. 

Right of plaintiff tp determination notwithstand¬ 
ing difficulty 

S.C.—Kdly V. Brazen, 172 S.E2d 304, 253 S.C 564. 

68.11. III.—Kacena v. George W. Bowers Co.. 21! 
N.E2d 563, 63 Ill.App.2d 27. 

Tex.—Badger v. Symon, App. 1 Dist., 661 S.W.2d 163, 
err. ref no rev. err. 

Gty of Houston v. Moore, Civ.App., 389 S,W.2d 
545, err. ref no rev, erf.—Missouri Pac. Ry. Co. v. 
Miller, Civ.App., 426 S.W.2d 569. 

68.12. Ariz.—Gty of Kingman v. Havatone, 485 P.2d 
574, 14 Ariz.App. 585, 

Cal.—Niles v. City of San Rafael, 116 Cal.Rptr. 733,42 
C.A.3d 230. 

N.Y.—Grimaldi v. Beagan, 260 N,Y.S.2d 852, 24 
A.D.2d 441, motion dism. 211 N.EZd 523, 16 
N.Y.2d 865, 264 N.Y.S.2d 102. 
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68.13. Ariz.—City of Tucson v. Holliday, 411 P.2d 
183, 3 Ariz.App. 10. 

Fla.—Minisall v. Krysiak, App., 242 So.2d 756. 

Minn.—Lament v. Independent School Dist, No. 395 of 
Watervillc, 154 N.W.2d 188, 278 Minn. 291. 
Ohio—Powell v. Montgomery, 272 N.E2d 906,27 Ohio 
App.2d 112. 

Va.-Minmx v. Hall, 178 S.E.2d 519. 211 Vt. 512. 
68.15. Fla.—Riess v. Goldman, App., 196 $o.2d 184. 
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Ga.—^Townsend and Ghegan Enterprises v. W. R. Bean 
& Son, Inc., 159 S.E.2d 776, 117 Ga.App. 109 

Improper siibmlssion under circumstances 
Tex.—Forest Park Lanes, Limited v. Keith, Civ.App., 
441 S.W2d 920. 

68,16. U.S—Pan Am World Airways, Inc v Ra¬ 
mos, C.A.Puerto Rico, 357 F.2d 341 
Torres v. Compania Trasatlantica Espanola, 
S.A., D.C.Puerto Rico, 261 F.Supp. 105. 

§ 176(7). -Physical Pain and 

Suffering 

68.46. U.S.—Jenkins v. Fandal, D.C.Pa., 242 F Supp. 
528—Bishop v Byrne, D.C.W.Va., 265 FSupp 
460. 

Ala.—Shepherd v. Southern Ry. Co., 256 So.2d 883, 
288 Ala. 50. 

Colo.—Sours V. Goodrich, App., 674 P 2d 995, 

Del.—Aleardi v. Tiben, 269 A.2d 404. 

Ga.—Taylor v. Maygood, 147 S.E2d 48, 113 Ga.App. 
30. 

Ill.—^Noncek v. Ram Tool Corp., 264 N.E.2d 440, 129 
IU.App.2d 320. 

Mich.—Schroen v. Taylor, 161 N.W.2d 780, 11 Mich. 
App. 582. 

Miss.—Mooney v. Lawley, 214 So 2d 679 
Neb.—Zawada v. Anderson, 149 N.W.2d 329, 181 Neb 
467 

N.Y.—Van Ullen v. Grazadci, 271 N.Y.S.2d 513, 26 
A.D.2d 606. 

R.I,—Simmons v. United Transit Co, 208 A.2d 537, 99 

R. i. 460. 

Tex.—Missouri Pac. Ry. Co. v. Miller, 426 S.W 2d 569 
Greyhound Lines, Inc. v. Craig, Civ.App., 430 

S. W.2d 573, err. ref. no rev. err.—Smith v Safeway 
Stores, Inc., Civ.App., 433 S.W.2d 217, ref. no rev 
err.—Bill Hendrix Auto Parts v, Blackburn, Civ. 
App., 433 S.W.2d 237. 

Wis.—McCraw v. Witynski, 168 N.W2d 537, 43 
Wis.2d 313. 

68.42. Ill.—Romine v. Scott, 264 N.E.2d 537, 130 
Ill.App.2d 649. 

Neb.—Stewart v Ritz Cab Co., 178 N.W.2d 577, 185 
Neb. 692. 

Va.™Brown v. Huddleston, 191 S.E.2d 234, 213 Va. 
146. 

68.43. U.S.—Tabor v. Miller, D.C.Pa., 269 F.Supp 
647, affd., C.A., 389 F.2d 645, cert. den. 88 S.Ct. 
1810, 391 U.S, 915, 20 L.Ed2d 654. 

Ark.—Belford v. Humphrey, 424 S W.2d 526. 244 Ark. 
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68.44. D.C.—Jones v. Miller, App., 290 A.2d 587 

68.46. Pa.—Gaviglia v. Capozzi, 49 West. 37. 

68.47. Minn.— Pagett v. Northern Elec. Supply Co, 
167 N.W.2d 58, 283 Minn. 228. 

Pa.—Connolly v. Philadelphia Transp. Co., 216 A.2d 
60, 420 Pa. 280, 18 A.L.R.3d 1—^Adams v. Bon- 
nett, 114 P.LJ. 343. 

Tex.—Ruffo V, Wright, Civ.App., 425 S.W.2d 663— 
Boddy V. Canteau, Civ.App., 441 S.W.2d 906, err. 
rdf. no rev. err.—^Texas & P. Ry. Co. v. Salazar, 
Civ.App., 458 S.W.2d 116, err. ref. no rev. err. 
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68.48. Ark.—Bailey v. Bradford, 423 S.W.2d 565, 244 
Ark. 8. 

Iowa—Mabricr v. A.M. Servicing Corp. of Raytown, 
161 N.W.2d 180. 

Evidence siaflScSeiit for jury 
Neb.—Jindra v. S.M.S. Trucking Co., 192 N.W.2d 139, 
187 Neb. 502. 

6830. Cal.—Capelouto v. Kaiser Foundation Hospi¬ 
tals, 103 Cal.Rptr. 856, 500 P.2d 880, 7 C.3d 889. 
Ga.—^Johnson v. Cook, 180 S.£.2d 591, 123 Ga.App. 
302. 

Minn.—Smith v. Rekucki, 177 N.W.2d 410, 287 Minn. 
149. 

Tex.—Badger v. Symon, App. I Dist., 661 S.W.2d 163, 
err. ref. no rev. err. 


Saper v. Rodgers, Civ App ,418 S.W 2d 874, err 
ref. no rev err —Greyhound Lines, Inc v Duhon, 
Civ.App., 434 SW.2d 406. 

Va.—Wagnstrom v. Pope, 152 SE2d 21, 207 Va 761. 

Wash.—Mitchell v Lantry, 420 P 2d 345, 69 Wash 2d 
796 

68.51. III.—Kacena v George W Bowers Co, 211 
N.E.2d 563, 63 Ill App 2d 27 

Mich.—Stevens v Edward C. Levy Co., 135 N.W.2d 
414, 376 Mich 1. 

68.52. Neb.—LeMieux v Sanderson, 142 N.W.2d 
557, 180 Neb. 311. 

Tex.—South Texas Natural Gas Gathering Co, v Guer¬ 
ra, Civ.App., 469 SW.2d 899, err ref. no rev, 
err.—Millers Cas. Ins Co' of Tex. v. Fowler, Civ 
App, 472 S W.2d 863. 

§ 176(8). -Mental Pain and Suf¬ 

fering 
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68.80. U.S,—Bishop V. Byrne, D.C.W.Va., 265 
F.Supp. 460. 

68.86. Mass.—Skelton v. Massachusetts Elec. Co., 
263 N E.2d 465, 358 Mass 807. 

N.Y.—Bond v. Smith, 274 N.Y.S.2d 534, 52 Misc.2d 
186—Callarama v. Associates Discount Corp of 
Del, 329 N Y.S.2d 711, 69 Misc.2d 287. 

Tex.—Strickland v Pioneer Bus Co., Civ.App., 427 
S.W.2d 347, err. ref. no rev. err 

68.88. Ill—Izzo V Zera, 205 N.E2d 644, 57 III 
App.2d 263. 

Mmn.—Edwards v. Engen, 178 N.W2d 731, 288 Mmn 

1 . 

S.D.—Koenig v. Weber, 174 N W2d 218, 84 S.D 558. 

68.92. Cal.—Fletcher v. Western Nat Life Ins. Co., 
89 Cal.Rptr. 78. 10 C A 3d 376, 47 A L.R.3d 286. 

Evidence sufficient for jury 

Mich.—Mulcahy v Argo Steel Const Co, 144 N.W.2d 
614, 4 Mich.App. 116. 

N.C.—King V. Britt. 158 S.E.2d 594, 267 N.C. 594. 

Evidence insufficient tor jury 

Or.—Pakos v Clark, 453 P.2d 682, 253 Or. 113. 

69. Ark.—Eisele v. Beaudoin, 398 S.W.2d 676, 240 
Ark. 227. 

Tex.—^Badger v. Symon, App. 1 Dist, 661 S.W.2d 163, 
err. ref. no rev. err. 

Saper v. Rodgers, Civ.App., 418 S.W.2d 874, err. 
ref. no rev. err,—Greyhound Lines, Inc. v. Craig, 
Civ App., 430 S.W.2d 573, err. ref. no rev. err.— 
Greyhound Lines, Inc. v. Duhon, Civ.App., 434 
S W.2d 406, 

Arbitrary judgment 

W.Va.—Keiffer v. Queen, 189 S.E2d 842, 155 W.Va. 

868 . 
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69,15. Okl—Barnett v. Richardson, 415 P.2d 987. 

§ 176(9). -Aggravation, Mitiga¬ 

tion, and Reduction of 
Loss 

69.50. US.—Hughes v. Mobil Oil Corp., CA.Tex., 
421 F.2d 1248, cert. den. 90 S.O. 1868, 398 U.S. 
950, 26 L.Ed.2d 289. 

Del—Aleardi v. Tiben, 269 A.2d 404. 

Evidence insufficient for jury 

N.M —Martin v. Darwin, 420 P.2d 782, 77 N.M. 200— 
Rutledge v. Johnson, 465 P.2d 274, 81 N.M. 217. 

69,55. Ariz.—C.J.S. cited in Fairway Builders, Inc. v. 
Malouf, etc,, App., 603 P.2d 513, 527, 124 Anz. 
242. 

Colo.—Powell V. Brady, 496 P.2d 328, 30 Colo.App. 
406, affd., Sup., 508 P.2d 1254, 181 Colo. 218. 

Ark.—C.J.S. cited in BiU C. Harris Const. Co., Inc v. 
Powers, 554 SW.2d 332, 336, 262 Ark. 96, 14 
A.LR.4th 812. 

Cal.—Green v. Smith, 67 Cal.Rptr. 796, 261 C.A2d 
392. 27 A.LR.3d 1362. 
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Colo.—Holland v Green Mountain Swim Club, Inc., 
App., 470 P.2d 61 

Mass —Gossflm v Letoumeau, 237 N.E.2d 23. 

Evidence sufficient for jury 

U.S.—Andrews v. Dravo Corp., D.C.Pa., 288 F.Supp. 

142, affd., C.A.. 406 F.2d 785 
70.5. U S.—Sellers v. State Farm Mut Auto. Ins. Co., 
D.C-Ga., 314 F.Supp. 78. 

Minn—Marshall v Marvin H. Anderson <3onst. Co., 
167 N.W 2d 724, 283 Mmn, 320. 

Wash.—Swope v Sundgren, 440 P.2d 494, 73 Wash.2d 
747 
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70.15. Cal—Sackett v. Spmdler, 56 OlRptr. 435, 
248 CA.2d 220. 

Pa.—Kinee v Cellar, 257 A.2d 554, 435 Pa. 387. 
Wyo.—Chandler-Simpson, Inc. v. Gorrell, 464 P.2d 
849 
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72. Idaho—Bratton v. Slininger, 460 P.2d 383. 

Ky.—Wagers v. Frantz, Inc., 445 S.W 2d 453, app. after 
remand 488 S.W.2d 700. 

Evidence insufficient for jury 
Tex.—Polasek v. Quinius, Civ.App., 438 S.W.2d 828, 
err. ref. no rev, err. 

§ 176(10). -Other Questions 

72.50. US—Willmore v. Hertz Corp, C.A.Mich., 
437 F.2d 357. 

Penalty or liquidated damages 
Fla.—Nicholas v. Miami Burglar Alarm Co., App., 266 
So.2d 64, app. after remand 297 So.2d 49, approved 
in part, disapproved in part, Sup., 339 So 2d 175, 
on remand, App., 340 So.2d 981. 

72.52. U.S.—Watsontown Brick Co v. Hercules Pow¬ 
der Co., C.A Pa., 387 F.2d 99. 

J. A. Jones Const Co. v Greecnbriar Shopping 
Center, D.C.Ga,, 332 F.Supp. 1336, C.A., affd. 461 
F.2d 1269. 

Ga—Nail v. Hiers, 157 S.E.2d 771, 116 Ga.App. 522. 
Mass.—Medford Housing Authority v. Mannued Bros. 

& Co., 241 N.E.2d 834, 354 Mass. 699. 

N.H.—Walker v Walker, 210 A.2d 468, 106 N.H. 282. 
Wis.—Schwalbach v. Antigo Elec & Gas, Inc., 135 
N.W.2d 263, 27 Wis.2d 651. 

72.56, Ariz—Hams Cattle Co. v. Paradise Motors, 
Inc., 448 P.2d 866. , 

Del—Haveg Corp. v, Guyer, 226 A.2d 231. 

Mich.—^Uganski v. Little Giant Crane & Shovel, Inc., 
192 N.W.2d 580, 35 Mich.App. 88. 

Neb.—Kaufman v Tripple. 144 N.W.2d 201, 180 Neb. 
593. 

72,60, Colo.—Simpson v. Digiallonardo, 488 P.2d 
208, 29 Colo.App. 556. 
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72.66. Ga.—Darrah v. Womack, 182 S.E.2d 518, 123 
GaApp. 766. 

Value 

(2) Ga.—Jordan v, Clark, 165 SE.2d 922, 119 Ga. 
App. 18. 

Evidence sufficient for jury 
(1) Md.—Nicholson v. Blanchette, 210 A 2d 732, 239 
Md. 168, 14 A.L.R.3d 525, op. supp. 213 A 2d 71, 239 
Md. 168, 14 A.L.R.3d 525. 

Evidence insufficient for Jury 
Ohio—Bauer v. Pullman Co., 239 N.E.2d 226, 15 Ohio 
App.2d 69. 

Only testimony that of husband and wife 
Kan.—Briscoe v. Ehrlich, 674 P.2d 1064, 9 Kan.App.2d 
191. 

72.68. Colo—Nichols v. Montgomery Ward Co., 
App., 489 P,2d 351. 

Ga.—Welsh v. Fowler, 183 S.E.2d 574, 124 Ga.App. 
369, 

Mo.—Boland v. Jando, 414 S.W.2d 560. 
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Or.—Huber v. May. 398 P.2d 481, 239 Or. 544— 
Schmitz V. Yant, 409 P.2d 346, 242 Or. 308. 

Eyidence insufficient for jury 

Ill.—Tjaden v. Moses, 237 N.E.2d 562, 94 Ill.App.2d 
361. 

72.70* Ark.—Eisele v. Beaudoin, 398 S.W.2d 676, 240 
Ark, 227. 

Fla.—Minisall v. Krysiak, App., 242 So.2d 756. 

76. N.Y.—Bright-Top, Inc. v. Verrico, Inc., 300 N.Y. 
S.2d 877, 32 A.D.2d 758. 

§ 177. Instructions 
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78. Conyerse instructions 

Mo.—Aubuchon v. LaPlant, 435 S.W.2d 648. 

80. ni. —^Raines v. New York Cent. R. Co,, 283 
N.E2d 230, 51 I11.2d 428, cert. den. 93 S.Ct. 322, 
409 U.S. 983, 34 L.Ed.2d 247. 

§ 178. -Duty of Court to In¬ 

struct 

82. Ala.—Cunningham v. Lowery, Civ., 236 So.2d 
709, 45 Ala-App. 700, cert. den. 236 So.2d 718, 
286 Ala. 734. 

Ariz.—City of Phoenix v. Wade, 428 P.2d 450, 5 Ariz. 
App. 505—Sncthen v. Gomez, 432 P.2d 914, 6 
.^iz.App. 366. 

Md.—^Montgomery Ward A Co., Inc. v. Cliser, 298 
A.2d 16, 267 Md. 406. 

Vt.—Smith V. State Highway Bd., 262 A.2d 486, 128 Vt. 
336, app. after remand 292 A.2d 814, 130 Vt. 317. 

Instructions snstained 

Fla.—Goodbody & Co. v. Dodson, App., 240 So.2d 882, 
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84. Insufficient guidance 

(2) Other instances. 

Miss.—^Mississippi State Highway Commission v. En- 
gcU, 171 So.2d 860, 251 Miss. 855. 

88.5. Ala.—Bearden v. LeMaster, 226 So.2d 647, 284 
Ala. 588. 

Ga.—Jones v. Spindel, 177 S,E2d 187, 122 Ga,App. 
390, cert. dism. 180 S.E2d 242, 227 Ga. 264, app. 
after remand 196 S.E2d 22, 128 Ga.App. 88. 

Nd>.—Hunt V. Chicago, B. & Q.R. Ca, 143 N.W.2d 
263, 180 Neb. 375. 

Wis.—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wis.2d 354. 

88.10. Md.—Sullivan v. Miller, 337 A.2d 185, 26 
MdApp. 189. 
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90. Cal.—Gaskill v. Pacific Hospital of Long Beach, 
77 CaLRptr. 373, 272 CA.2d 128. 

Colo.—Alexander v. White, App., 488 P.2d 1120. 

Instmction as to apporttonment held erroneous 

Ky.—Davis v. Johnson, 436 S.W.2d 492. 

S.C—Rourk V. Selvey, 164 S.E2d 909, 252 S.C. 25. 

94. Mont.—Thomas v. Whiteside, 421 P.2d 449, 148 
Mont. 394. 

§ 179. — Form and Requisites in 
General 

99. U.S.—Dugas V. Kansas City Southern Ry. Lines, 
CATex., 473 F.2d 821, reh. den. 475 F.2d 1404, 
cert den. 94 S.Ct. 124, 414 U.S. 823, 38 L.Ed.2d 
56. 

Conn.—TerminaJ Taxi Co. v. Flynn, 240 A.2d 881, 156 
Conn. 313. 

Mo,—Homm v. Oakes, App., 453 S.W.2d 679. 

Monetary examples ayoided 

N.Y.—Devine v. Keller, 299 N.Y.S.2d 249, 32 A.D.2d 
34. 

Approved fastmetloit if requested or given by court, 

should be given to exclusion of any other. 

Mo.—Jurgeson v, Romine, App„ 442 S.W.2d 176, 
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1, U.S.—Krieger v. Bausch, CA.Colo., 377 F.2d 398 
—Morris v. Gimbcl Bros., Inc., C.A.Pa., 394 F.2d 
143. 

Ark.—National Credit Corp. v. Ritchey, 477 S.W.2d 
488, 252 Ark. 106, app. after remand 491 S.E.2d 
811, 254 Ark. 139. 

Cal.—Lubeck v. Lopes, 62 Cal.Rptr. 36, 254 C.A.2d 63. 
Colo.—Palmer Park Gardens, Inc. v. Potter, 425 P.2d 
268, 162 Colo. 178. 

Conn.—Verrillo v. Green, 230 A.2d 20, 155 Conn. 
694—Ruda v. McKinstry, 294 A.2d 318, 162 Conn. 
268. 

Fla.—Stager v. Florida East Coast Ry. Co., App., 163 
So.2d 15, cert, discharged, Sup., 174 So.2d 540, 
cert. den. 86 S.Ct. 162, 382 U.S. 878, 15 L.Ed.2d 
119. 

Ga.—Smith v. Maples, 151 S.E.2d 815, 114 Ga.App. 
529. 

Ill—Michalowski v. Richter Spring Corp., 251 N.E.2d 
299, 112 ni.App.2d 451—Perfect v. Kaley, 264 
N.E2d 430, 130 lll.App.2d 61. 

Ky.—Spaulding v. Tucker, 415 S.W.2d 586. 

Mich.—Krzeminski v. Chuslo, 144 N.W.2d 817, 4 
Mich.App. 310. 

Minn.—Shafer v. Gaylord, 176 N;W.2d 745, 287 Minn. 

1 . 

Mo.—Jack L Baker Companies v. Pasley Mfg. & Dis¬ 
tributing Co„ 413 S.W.2d 268. 

Sheets v. Dakota Iron Store, App., 442 S.W.2d 
953. 

Mont.—Waddell v. American Breeders Service, Inc., 
505 P.2d 417, 161 Mont 221, 61 A.L.R.3d 801. 
Ohio—Younce v. Baker, 224 N.E2d 144, 9 Ohio 
App.2d 259. 

R. I.—Redding v. Picard Motor Sales, Inc., 229 A.2d 

762. 102 R.I. 239. 

Tenn.—Flannagan v. Lee, 409 S.W.2d 385, 56 Tenn. 
App. 600. 

1.5, U.S.-Webb v. Fuller Brush Co., C.A.Pa., 378 
F.2d 500—Greco v. Seaboard Coast Line R. Co., 
CA.Fla., 464 F.2d 496. reh. den. 468 F.2d 822, 
cert. den. 93 S.Q. 1502, 410 U.S. 990, 36 L.Ed.2d 
190. ^ 

Ark,—National Credit Corp. v. Ritchey, 477 S.W.2d 
488, 252 Ark. 106, app. after remand 491 S.W.2d 
811, 254 Ark. 139. 

Colo.—Brockman v. Pena, 487 P.2d 566, 29 (Dolo.App. 
357. 

Md.—Baltimore Transit Co. v. Smith, 250 A.2d 228, 
252 Md. 430, 

Miss.—Illinois Cent. R. Co. v. Aldy, 185 So.2d 680— 
Washburn v. Pearson, 226 So.2d 758. 

Mo.—Hunter v. Norton, 412 S,W.2d 163. 

Misch V. C.B. Contracting Co., App., 394 S.W.2d 
98—Moore v. Huff, App., 429 S.W.2d 1—Jurgeson 
V. Romine. App., 442 S.W.2d 176. 

N.C—Ford V. Marshall, 191 S,E2d 378, 16 N.CApp. 
179. 

S, C.—Huggins V. Winn-Dixie Greenville, Inc., 153 

S.E2d 693, 249 S.C 206, 27 A.L.R.3d 1195, app. 
after remand 166 S.E.2d 297, 252 S.C. 353. 

limited to 

Cal.—^Trejo v^. Maciel, App,, 48 CalRptr. 765, 239 
C.A.2d 487. 

Failure to exclude improper elements 
Tex.—Tyler Mirror & Glass Co. v. Simpkins, Civ.App., 
407 S.W.2d 807, err. ref. no rev. err. 

1,10. Idaho-Evans v. Small, 489 P.2d 1404, 94 Idaho 
448. 

Mo.—Moore v. Huff, App., 429 S.W.2d 1. 

N.Y.—Williams v. Long Island R.R., 343 N.Y.S.2d 700, 
41 A.D.2d 940. 

Where law provides definite measure of dam¬ 
ages, etc. 

(2) Other statements. 

Neb.—White v. Longo, 212 N.W.2d 84, 190 Neb. 703. 

2. Idaho—Gonzales v. Hodsdon, 420 P,2d 813, 91 
Idaho 330, 
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3, N.C.—North Carolina State Highway Commission 
V. Thomas, 163 S.E.2d 649, 2 N.C.App. 679. 
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4. N.J.—Ardis v. Reed, 206 A.2d 890, 86 N.J.Super. 

323, affd. 214 A.2d 313, 46 N.J. 1. 

6, W.Va.—West Virginia Dept, of Highways v. Bart¬ 
lett, 194 S.E2d 383, 156 W.Va. 431. 
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8. Miss.—Atwood v. Lever, 274 So.2d 146. 

Ohio—Jarvis v. Hall, 210 N.E2d 414, 3 Ohio App.2d 
321. 

17.5. Assumption that elements of damages 
not considered absent finding liability 

U.S.—Nice V. Chesapeake & O. Ry. Co., D.C.Mich., 
305 F.Supp. 1167. 

Additional langnage indicating doubt of liability 
improper 

III.—Logue v. Williams, 250 N.E.2d 159, 111 Ill.App.2d 
' 327. 

Where (iamages for both personal 
injuries and property damage are 
sought, court has duty to instruct the 
jury that it shall state amount awarded 
in respect of each, including none if 
such be the case.^^’^ 

19.5. Awards for each must be stated separate¬ 
ly 

Mo.—Cobb V. Cosby, App., 416 S.W.2d 222. 
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24. Conn.—Panaroni v. Johnson, 256 A..2d 246, 158 
Conn. 92. 

Minn.—Wallace v. Nelson, 178 N.W.2d 698, 287 Minn. 
438. 

24.5. Va.—State Farm Mut. Auto. Ins. Co. v. Futrell, 
163 S.E.2d 181, 209 Va. 266. 

26. U.S.—Smith v. Brady, C.A.W.Va., 390 F.2d 176. 
Colo.—Uber v. Hor, 415 P.2d 332, 160 Colo. 7, 35 
A.LR.3d 1165. 

Instructions upheld 

(1) Kan.—Kctner v. Atchison, T. & S.F. Ry. Co., 
510 P.2d 1220, 212 Kan. 453. 
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38. Mich.—Vannoy v. City of Warren, 182 N.W.2d 
65, 26 Mich.App. 283, affd. 194 N.W.2d 304, 386 
Mich. 686. 

41. Ga.—Mills v. Mangum, 141 S.E.2d 773, 111 Ga. 
App. 396. 

Discretion of jury 

(2) Other matters. 

Ga.—Smith v. Maples, 151 S.£.2d 815, 114 Ga.App. 
529. 

42. Ga.—Smith v. Maples, 151 S.E2d,8I5, 114 Ga. 
App. 529. 

§ ISO. -Restriction of Jury to 

Evidence 

page 200 

46. Ill.—Marut v. Costello, 2(>2 N.E2<1 853, 53 HI. 

App.2d 340, affd. 214 N.E.2d 768, 34 Ill.Zd 125. 
Mo.—Kramer v, May Lumber Co., App,, 432 S.W.2d 
617. 

Burden of proof 

(2) Other statements. 

Kan.—Rowe v. Maulc Drug Co., 413 P.2d 104, 196 
Kan. 489, 

page 201 

46,5. U.S.—Casko v. Elgin, J. & E Ry. Co., C.A. 
Ind., 361 F.2d 748. 

Mich.—CJ,S. cited in Kokkonen v, Wausau Homes, 
Inc., 289 N.W.2d 382, 386, 94 Mich.App. 603. 
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Wash —Vanderhoff v. Fitzgerald, 431 P2d 969, 72 
Wash.2d 103 

iMstnictioiis sustained 

(1) Idaho—Nichols v. Sonneman, 418 P.2d 562, 91 
Idaho 199. 

Ind—Glen Park Democratic Club, Inc v. Kylsa, 213 
N.E.2d 812, 139 Ind.App. 393—Northern Indiana 
Public Service Co. v. Otis, 250 N E.2d 378, 145 
Ind.App 159. 

Minn.—Northwestern State Bank, Osseo v Foss, 197 
N.W.2d 662, 293 Minn. 171. 

Request properly refused under evidence 
(1) Md,—Nicholson v. Blanchette, 210 A.2d 732, 239 
Md. 168, 14 A.L.R.3d 525. op. supp. 213 A.2d 71, 239 
Md. 168, 14 A.LR.3d 525. 

W Va.—Humphrey v. Armenakis, 142 S.E 2d 883, 149 
W.Va. 607. 

Instructions held erroneous 
Ohio—Bauer v Pullman Co., 239 N.E2d 226, 15 Ohio 
App.2d 69 
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47. Ill.—Burnett v. Caho, 285 N.E.2d 619, 7 III. 
App.3d 266. 

Tex.—Greyhound Lines, Inc. v. Duhon, Civ.App., 434 
S.W.2d 406. 

§ 181. -Permitting Double Re¬ 

covery 
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61. Miss.—C.J.S. entire section quoted in Gillis v. 

Sonnier, 187 So.2d 311, 314. 

Mo.—Stewart v. Sioux City & New Orleans Barge 
Lines, Inc., 431 S.W.2d 205. 

Neb.—LeMieux v. Sanderson, 142 NW.2d 557, 180 
Neb. 311—Piereon v. eleven, 157 N.W.2d 408, 182 
Neb. 816. 

Tenn.—C.J.S. cited in Ford Motor Company v Taylor, 
446 S.W.2d 521, 530, 60 Tenn.App. 271. 

Instructions held erroneous 
(I) Ga.—Munday v. Bnssette, 148 SE2d 55, 113 
Ga.App. 147, revd. on oth. grds. 149 S.E.2d 110, 222 
Ga. 162, on remand 149 S.E 2d 829, 113 Ga,App. 849. 

Instructions held not erroneous 
(1) Ga.—Baxter v. Bryan, 178 S.E.2d 724. 122 Ga. 
App. 817. 

Utah—Elmer v. Mortensen, 436 P.2d 1018, 20 Utah 2d 
256. 

page 205 

66. Ill—CJJS. cited in Powers v. Illinois Cent. Gulf 
R. Co., 438 N.E2d 152, 156, 63 lllDec. 414, 91 
Ill2d 375. 

§ 182. -Nominal or Substantial 

Damages 

70.5. Instruction on nominal damages not war¬ 
ranted 

Ga.—Jones v. Jones, 168 S.E.2d 883, 119 Ga.App. 788. 

§ igg. -Mode of Estimating 

Compensatory Damages in 
General 
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75. U.S.—Willmore v Hertz Corp., D.C.Mich., 322 
F.Supp. 444, affirmed 437 F.2d 357. 

Ill—Scheck V. Evanston Cab Co., 236 N.E.2d 258, 93 
IllApp.2d 220. 

Neb.—Springer v. Smith, 153 N.W.2d 300, 182 Neb. 
107. 

Instructions held sufficient 
(1) S.D.—Wicting v. Ball Air Spray, Inc, 173 
N.W.2d 272, 84 S.D. 493. 


Instructions held erroneous 
U.S.—Neville Chemical Co v: Union Carbide Corp, 
CA.Pa, 422 F2d 1205, cert den. 91 S.Ct. 51, 400 
U.S 826, 27 LEd.2d 55. 

76. Fluctuations in value of the dollar 
U.S.—Murphy v. Eaton, Yale & Towne, Inc, CA. 
Mich, 444 F2d 317 

78. Tenn.—^Acuff v Vinsant, 443 S.W2d 669, 59 
Tenn.App 727. 

§ 184. -Aggravation and Mitiga¬ 

tion or Reduction of Dam¬ 
ages 
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79. U.S—Gillentine v McKeand, CA.Mass., 426 
F.2d 717—C.J.S. cited in McClendon v. Reynolds 
Elec and Engineenng, CAMiss., 432 F.2d 320, 
322 

Neb.—Zawada v. Anderson, 149 N.W.2d 329, 181 Neb. 
467. 

Tex.—Southwest Bank & Trust Co. v. Executive Sports- 
man Ass’n, Civ.App., 477 S.W 2d 920, 55 A.L.R.3d 
896, err. ref no rev. err. 

Vt.—Smith V. State Highway Bd., 262 A.2d 486, 128 Vt 
336, app. after remand 292 A.2d 814, 130 Vt. 317 

Instructions held sufficient 
(1) U.S.—Marcantel v. Southwestern Pipe, Inc., D.C. 
La., 271 F.Supp. 199, affd., C.A., 380 F.2d 12. 

Instructions held bad 

(1) Mich.—Smith v. Jones, 169 N.W.2d 308, 382 
Mich. 176. 

Pa.—Boushell v. J. H. Beers, Inc, 258 A.2d 682, 215 
Pa.Super. 439. 

Evidence held to justify or require instruction 
(1) Hawaii—Gibo v. City and County of Honolulu, 
459 P.2d 198, 51 Haw, 299 

Or.—Skultety v. Humphreys, 431 P.2d 278, 247 Or. 
450 

Evidence held not to require instruction 
(1) Ark.—Check v. Meredith, 420 S.W.2d 866, 243, 
Ark 498 

Colo.—Powell v. Brady, 496 P.2d 328, 30 Colo.App 
406, affd.. Sup. 508 P.2d 1254, 181 Colo. 218. 
Ky—Nall v. Larkin, 421 S.W.2d 74. 
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80. Fla.—Great Atlantic & Pac, Tea Co. v, Lanten, 
App., 221 So.2d 158 

Instruction held erroneous 
Tex.—Poser v. Gene Mohr Chevrolet Co, Civ.App., 
377 S.W.2d 732, revd, Sup.. 384 S W.2d 335— 
Moulton V. Alamo Ambulance Service, Inc, 414 
S.W.2d 444—Bowles v. Lindley, Civ.App., 411 
S.W.2d 751, err. ref. no rev. err. 

Instruction held sufficient 
Tfcx.—King v. Skelly, 452 S.W.2d 691, on remand 454 
S.W.2d 775. 

80.5. Conn.—DeFelice v Barberino Rental Corp., 
253 A.2d 37, 157 Conn. 231. 

Md.—^Joncs V. Federal Paper Bd. Co., 250 A.2d 653, 
252 Md. 475. 

Instructions held proper or not erroneous 
U.S.—Akers v. Norfolk & W Ry. Co., C.A.W.Va.. 417 
F.2d 632. 

Ky.—Langnehs v. Parraelee, 427 S.W.2d 223. 

Ohio—Younce v. Baker, 224 N.E.2d 144, 9 Ohio 
App.2d 259. 

Instruction not required by pleadings or evi¬ 
dence 

Ill—Marut V. Costello, 214 N.E.2d 768, 34 Ill2d 125. 
82. Instruction held insufficient 
Tex.—Moulton v. Alamo Ambulance Service, Inc., 414 
S.W.2d 444. 

84. U.S,—C.J.S. cited in McClendon v. Reynolds 
Elec, and Engineering, C.A.Miss., 432 F,2d 320, 
322. 
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86.5. Ill—Hale v. Cravens, 263 N.E.2d 593, 129 III 
App.2d 466. 

N J —C.J.S. cited in Seaman v. United Stales Steel 
Corp., 400 A.2d 90, 95, 166 N.J.Super. 467. 

Tenn.—Cook & Nichols, Inc. v. Peat, Marwick, Mitch¬ 
ell & Co., App., 480 S.W.2d 542 

Instruction held proper 

N.J.—Zensen v. D’Elia, 227 A.2d 343, 94 N.J.Super. 
164 

Or—Bohle v. Matson Nav. Co., 412 P 2d 367, 243 Or. 
196 

Breach of contract 

Ga.—Security Development & Inv. Co, v. Ben O’CaJIa- 
ghan Co., 188 S.E.2d 238, 125 Ga App. 526. 

87. Idaho—Blaine v ByeK, 429 P.2d 397, 91 Idaho 
665. 

Ill—Schomer v. Madigan, 255 N.E.2d 620, 120 III 
App.2d 107. 

Iowa—Nizzi v Laverty Sprayers, Inc, 143 N.W.2d 312, 
259 Iowa 112. 

Kan.—Kelty v. Best Cabs, Inc, 481 P.2d 980, 206 Kan. 
654. 

88 . N.C.—Waden v. McGhee, 161 S.E.2d 542, 274 
N.C. 174. 

Utah—Phillips v. Bennett, 439 P.2d 457, 21 Utah 2d 1 

Instruction held proper 

N.D.—Stetson v. Investors Oil, Inc., 140 N.W.2d 349. 

R.L—^Aldcroft v. Fidelity & Cas. Co. of New York, 259 
A 2d 408, 106 R.I. 311. 

Instruction held erroneous 

US.—Shannon v. Southern Pac. Transport Co., C.A. 
La., 427 F.2d 545, cert. den. 91 S.Ct 140, 400 U.S. 
903, 27 L.Ed.2d 139. 

Ohio—Chambers v. Pinson, 216 N.E.2d 394, 6 Ohio 
App.2d 66 

Settlement with another 

N.y.—Mulligan v Wetchler, 332 N.Y.S.2d 68, 39 
A.D.2d 102, app. dism. 287 N.E.2d 391, 30 N.Y.2d 
951, 335 N.Y.S.2d 701. 

Sick leave pay 

Ohio—Thompson v. Hauer, 283 N.E.2d 180, 30 Ohio 
App 2d no. 

page 210 

89. Tenn.—Holt v McCann. 429 S.W.2d 441, 58 
Tenn.App. 248. 

Tex.—Poser v. Gene Mohr Chevrolet Co., Civ.App., 
377 S.W.2d 732, revd.. Sup., 384 S.W.2d 335— 
Walker v. Missouri Pac. R. Co., Civ.App., 425 
S.W.2d 462, err ref. no rev. err.—J M Dellinger, 
Inc. v. McMillon, Civ App., 461 S.W.2d 471, err. 
ref. no rev err. 

90. Wash.-0’Donoghue v. Riggs, 440 P.2d 823, 73 
Wash.2d 814. 

91. Fla.—Seaboard Coast Line R. Co. v McDaniel, 
App., 254 So.2d 15, cert. den. 93 S.Ct. 117, 409 
U.S. 893, 34 L.Ed.2d ISO. 

Instruction held proper 

III— Greim v. Sharpe Motor Lines, 242 N.E.2d 282, 101 
IllApp.2d 142. 

Fla.—Winn-Dixie Stores, Inc. v. Nafe, App., 222 So.2d 
765. 

Instruction warranted by evidence 

(1) Fla.—Byrd v. Felder, App., 197 So.2d 554. 

Propriety of particular instructions 

(3) Other instructions. 

Tex.—Hoke v. Poser, 384 S.W.2d 335. 

Va.—State Farm Mut. Auto. Ins. Co. v. Futrell, 163 
S.E.2d 181, 209 Va. 266. 

Instructions held erroneous or properly refused 

Md.—Straughan v. Tsouvalos, 228 A.2d 300, 246 Md. 
242. 

Tex.—J. M, Dellinger, Inc. v. McMillon, Civ.App., 461 
S.W .2d 471, err. ref. no rev. err. 
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§ 185(1). -Damages for Injuries 

to Person 
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95. WaslL—Adams v. State, 429 P.2d 109, 71 
Wash.2d 414. 

96, D.C.—Bogen v. Green, App., 239 A.2d 154. 
Fla.—Powell v. Hegney, App., 239 So.2d 599. 

Ky—Hetrick v. WUlis, 439 S.W.2d 942. 

Ohio—Pierson v. Hermann, 210 N.£.2d 893, 3 Ohio 
App.2d 398. 

Pa.—Heck v. BerylUum Corp., 226 A.2d 87, 424 Pa. 
140. 

Matters to be excluded from jury’s considera¬ 
tion 

Mo.—Immekus v. Quigg, App., 406 S.W.2d 298. 
Apportioniuent between separate injuries 
Hawaii—Loui v. Oakley, 438 P2d 393, 50 Haw. 260, 
271 

963. U.S.—^D'Amico v. Lloyd BrasUciro Patrinonic 
Nationale, CA.N.Y., 354 F.2d 33. 

COlo.—Palmer Paric Gardens, Inc. v. Potter, 425 P.2<i 
268, 162 Colo. 178. 

Hylton V. Wade, 478 P.2d 690, 29 Colo.App. 98. 
Ind.—Giles v. Fortune, 298 N.E2d 34, 156 Ltid.App. 
664. 

Kan.—^Rowc v, Maulc Drug Co., 413 P.2d 104, 196 
Kan. 489. 

La.—Jenkins v. Greyhound Lines. Inc., App., 210 So.2d 
390, writ ref, 214 So.2d 161, 252 La. 837. 

Md.—WooBey v. Ucbelhor, 211 A.2d 302,239 Md. 318. 
Mass.—Delfino v. Torosian, 237 N.E.2d 694, 354 Mass. 
395. 

Mich.—Blacha v. Gagnon. 209 N.W.2d 292, 47 Mich. 
App. 168. 

Mo.—Jack L Baker Companies v. Pasley Mfg. & Dis¬ 
tributing Co., 413 S.W.2d 268. 

N^.—Nownes v. Hillside Lounge, Inc., 137 N.W.2d 
361, 179 Neb. 157. 

N.H.—Walker v. Walker, 210 A.2d 468,106 N.H. 282. 
N.M.—Bailey v. Jeffnes-Eaves, Inc., 414 P.2d 503, 76 
N.M. 278—Tapia v. Panhandle Steel Erectors Co., 
428 P.2d 625, 78 N.M. 86, 

N.C—Love V. Hunt. App., 195 S.E2d 135, 17 N.C 
App. 673. 

N.D.—Kuntz V. Stdmacluik, 136 N.W.2d 810. 

Pa.—Hamilton v. Fean, 221 A,2d 309, 422 Pa, 373. 
Tex.—Atchison T. & S.F. Ry. Co. v. Sheppard, Civ. 
App., 447 S.W.2d 216. 

Va.—Beasley v. BosschennuUer, 143 S.E2d 881, 206 
Va. 360-Busch v. GagUo, 150 S.E2d 110, 207 Va. 
343. 

Particiilnr instructions 

(12) Other instructioas. 

Mo.—Gant v. Scott, App., 419 S.W.2d 262. 

Tex—Tyler hfirror & Glass Co. v. Simpkins, Civ.App., 
407 S.W,2d 807, err. ref. no rev. err. 

Wis.—Lautenschlager v. Hamburg, 165 N.W.2d 129, 41 
Wis.2d 62^. 

Aggravation of preexisting condition 

U.S.—RusseU v. Oty of Wddwood, C.A.NJ., 428 F.2d 
1176. 

N.H.—Valliere v. Filfslt, 266 A.2d 843, 110 N.H. 331. 
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96.10. U.S.—Sweet Milk Co. v. Stanfield, CA.Ariz., 
353 F,2d 811—St. Louis Southwestern Ry. Co. v. 
Williams, CA.Tex., 397 F.2d 147. 

Fla.—Gardner v. Terminal Transport Co., App., 189 
Sa2d 405. 

N.C—Potts V. Howser, 161 S.E2d 737, 274 N.C. 49. 
Ohio-Ramey v. Mets, 210 N.E2d 449, 3 Ohio App.2d 
329. 

Pa.—Hamilton v. Fean, 221 A.2d 309, 422 Pa. 373. 

Particiilu instructions 

(3) IE—Rapp V. Kennedy, 242 N.E2d 11, 101 III. 
App.2d 82. 

(4) Other instructions. 
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U.S.—McDonald v. United Airlines, Inc., C.A.C 0 I 0 ., 
365 F.2d 593. ' 

Ark.—Continental Southern Lines, Inc. v. Moses, 395 
S.W.2d 20, 239 Ark. 905. 

Hawaii—Kawamoto v. Yasutakc, 410 P.2d 976, 49 
Haw. 42. 

Ill.—Pantaleo v. Gamm. 245 N.E2d 618, 106 Ill. 
App.2d 116. 

Minn.—Smith v. Rekucki, 177 N.W.2d 410, 287 Minn. 
149. 

Miss.—West Bros, of Pascagoula, Miss., Inc. v. Dickens^ 
183 So.2d 480, 254 Miss. 868—Boatwright v. Riley, 
220 So.2d 813. 

Wis.—Sdtz V. Sdti, 151 N.W.2d 86, 35 Wis.2d 282. 
96.15. ni.—Johanneson v. Ring, 226 N.E.2d 291, 82 
IU.App.2d 340. 

Instruction justified under evidence 

Md.—Katz V. Holsinger. 286 A.2d 115, 264 Md. 307. 
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96.75. Fla.—Stager v. Florida East Coast Ry. Co., 
App., 163 So.2d 15, cert, discharged. Sup., 174 
So.2d 540, cert. den. 86 S.Q. 162, 382 U.S. 878, 15 
L.Ed.2d 119. 

96.85. U.S.—Elston V. Shell Oil Co., CA.La., 481 
F.2d 608. 

Colo.—Davis v. Fortino & Jackson Chevrolet Co., 510 
P.2d 1376, 32 Colo.App. 222. 

Conn.—Gorham v. Farmington Motor Inn, Inc., 271 
A,2d 94, 159 Conn. 576. 

R.I.—Oddo V. Cardi, 218 A.2d 373, 100 R.L 578. 
page 215 

96^5. U.S.—Domeracki v. Humble Oil & Refining 
Cck, CA.Pa., 443 F.2d 1245, cert den. 92 S.Q. 
212, 404 U.S. 883, 30 L.Ed.2d 165. 

§ 185(2).-Physical and 

Mental Suffering in 
General 

97. Ga.—Canada Dry Bottling Co. v. Campbell, 143 
S.E2d 785, 112 Ga.App. 56. 

99.5. U.S.—Wells v. Colorado College, C.A.C 0 I 0 .. 
478 F.2d 158. 

Ariz.—Montague v. Deagle, 462 P.2d 403, 11 Ariz.App. 
106. 

Conn.—Ruda v. McKinstry, 294 A.2d 318, 162 Conn. 
268. 

Del.—Alcardi v- Tiberi, 269 A.2d 404. 

Ga.—Horton v. Ammons, App., 186 S.E.2d 469, 125 
Ga.App. 69. afifd. 188 S.E2d 866, 228 Oa 855, 
app. after remand 196 S.E2d 318, 128 Ga.App, 
273. 

Minn.—Berg v. Gunderson, 147 N.W.2d 695,275 Minn. 

42 a 

N.C—King v. Higgins, 158 S.E2d 67, 272 N.C 267. 
Okl.—Marathon Battery Co. v. Kilpatrick, 418 P.2d 
900. 

S.D.—Egan v. Sheffer, 201 N.W.2d 174, 86 S.D. ^84. 
Va—Beasley v. BosschermuUcr, 143 S.E2d 881, 206 
Va. 360. 

Scars 

Ark.—Arkansas Best Freight System v. Hillis, 427 
S.W.2d 166, 244 Ark. 791. 

Effect of early menopause 
Hawaii—Striker v. Nakamura, 446 P.2d 35, 50 Haw. 
590, 
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99.10. Ga.—Georgia Powo: Co. v. Rabun, 140 S.E2d 
568, 111 Ga.App. 63. 

99.15. U.S.—Ocean Drilling & Exploration Co. v. 

Russell, CA.La, 408 F.2d 319. 

Ga.—Georgia Power Co. v. Rabun, 140 S.£.2d 568, 111 
GaApp. 63—Roscnfeld v. Young, 159 S.E2d 447, 
117 GaApp. 35. 

Va-Bruce v. Madden, 160 S.E2d 137, 208 Va. 636. 
99JM). Cal.—Capelouto v. Kaiser Foundation Hospi¬ 
tals, 103 C8l.Rptr. 856, 500 P,2d 880, 7 C3d 889. 


Colo.—Brooks v. Reiser, App., 483 P.2d 389—Powell v. 
Brady, 496 P.2d 328, 30 Colo.App. 406, affd. 508 
P.2d 1254, 181 Colo. 218. 

D.C.—Bourne v. Washburn, C.A., 441 F.2d 1022, 142 
U.S.App.D.C. 332. 

Fla—Powell v. Hegney, App., 239 So.2d 599, 

Hawaii—Kometani v. Heath, 431 P.2d 931, 50 Haw. 89. 
Md.—Peterson v, Goodyear Tire & Rubber Co., 254 
A.2d 198, 254 Md. 137. 

Miss,—New Orleans & N.E.R. Co. v. Thornton, 172 
So.2d 560, 252 Miss. 49. 

Mo—Take v. Orth, App., 395 S.W.2d 270. 

N.C.—Inman v. Harper, App., 162 S.E2d 629, 2 N.C. 
App. 103. 

Tex.—Greyhound Lines, Inc. v. Craig, Civ.App., 430 
S.W.2d 573, err. ref. no rev. err. 

Wis.—McCrossen v. Nekoosa-Edwards Paper Co., Inc., 
208 N.W.2d 148, 59 Wia2d 245. 

^‘Wbat will yon take to suffer this or that?** 
N.Y.—Uosi V. Vaccaro, 315 N.Y,S.2d 225, 35 A.D.2d 
790. 

99JI5. Instruction held proper 

Cal.—Fletcher v. Western Nat. Life Ins. Co., 89 Cal. 

Rptr. 78. 10 C.A.3d 376, 47 A.L.R.3d 286. 

99,30. Ohio—Feterle v. Huettner, 275 N.E.2d 340, 28 
Ohio St.2d 54. 

Wis.—Mixis V. Wisconsin Public Service Co., 132 
N.W,2d 769, 26 Wis.2d 488. 
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6. Cal.—Beagle v. Vasold, 53 Cal.Rptr. 129, 417 P.2d 
673, 65 C.2d 166. 
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10. N.C—King V. Britt, 148 S.E2d 594, 267 N.C. 
594. 

Effect of miscarriage 

Miss.—Occhipinti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss. 172. 

13. N.C.-Thacker v. Ward. 140 S.E.2d 23, 263 N.C 
594, cert. den. 86 S.Q. 134, 382 U.S. 865, 15 
L.Ed.2d 104, reh. den. 86 S.Ct. 319, 382 U.S. 934, 
15 L.Ed.2d 347. 

15. Ariz.—Tucson Rapid Transit Co. v. Tocci, 414 
P.2d 179, 3 Ariz-App. 330. 

§ 185(3).-Future Conse¬ 

quences Generally and 
Future Pain and Suffer¬ 
ing 

17. Colo.—City of Aurora v. Woolman, 439 P.2d 364, 
165 Colo. 377. 

Mo.—Gant v. Scott, App., 419 S,W.2d 262—Harrison 
V. Weller, App., 423 S.W.2d 226—Schneider v. 
Dannegger, App., 435 S.W,2d 413. 

Pa.—Murphy v. Taylor, 269 A,2d 486, 440 Pa. 186. 

Instruction sustained 

Va.—Hailes v. Gonzales. 151 S.E.2d 388. 207 Va. 612. 
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18. Ariz.—Newman v. Piazza, 433 P.2d 47, 6 Ariz, 
App. 396, 

Colo.—Sours V. Goodrich, App,, 674 P.2d 995, 

Ga.—Manees v. Scicchitano, 178 S.E.2d 262, 122 Ga. 
App. 591. 

Mo.—Harris v. Quality Dairy Co., App., 423 S.W.2d 
8-Jones v. Allen, App., 473 S.W.2d 763. 

Neb.—Springer v, Smith, 153 N.W.2d 300, 182 Neb. 
107. 

Okl.—St. John’s Hospital A School of Nursing, Inc. v. 
Chapman, 434 P.2d 160. 

Pa.* 7 -Grzywacz v. Meszaros, 208 A.2d 237, 417 Pa. 51. 
18.5. Oa.—Hardin v. Victory Cab Co., 150 S.E,2d 
169, 114 Ga.App. 39. 

IIl.-Jurney v. Lubeznik, 218 N.E2d 799, 72 ni.App.2d 
117. 

Jowa—Schneider v. Swaney Motor Car Co., 136 
N,W,2d 338, 257 Iowa 1177. 
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18.15. U S —Sayen v. Rydzewski, C A.Wis , 387 F.2d 
815—Weeks v. Latter-Day Saints Hospital, CA. 
Utah, 418 F.2d 1035 

Ark —Badey v Bradford, 423 S.W 2d 565. 244 Ark. 

8—Long V Henderson, 459 S.W 2d 542. 

Colo.—Safeway Stores, Inc v. Babish, App., 481 P2d 
737. 

Fla—Florida East Coast Ry Co v Blair, App., 183 
So.2d 257. 

Ga.—National Upholstery Co v Padgett, 143 S.E2d 
494, 111 Ga App 842—Lott v. Hernn, 172 S.E.2d 
203, 120 Ga.App. 796 

Hawaii—Koraetani v. Heath, 431 P 2d 931, 50 Haw. 89. 
Ill.—Uming V. Oltman, 231 NE 2d 621, 87 Ill App. 2d 
97—Warp v Whitmore, 260 N.E2d 45. 123 Ill. 
App.2d 157. 

Mich.—Corbin v Hittle, 192 N W.2d 38, 34 Mich.App 
631. 

Mo —Pettus V. Dubman, App, 389 S W 2d 373— 
Moore v Huff, App., 429 SW2d 1—Gaynor v 
Horwitz, App., 464 S.W.2d 537—Pryor v Ameri¬ 
can Oil Co., App., 471 S.W 2d 492—clones v. Allen, 
App., 473 S.W.2d 763. 

Or.—Skultety v. Humphreys, 431 P.2d 278, 247 Or 
450—Nelson v. Tworoger, 472 P 2d 802, 256 Or 
189. 

S.D.—Koenig v Weber, 174 N.W.2d 218, 84 S D. 558 
Vt.—Connor v. McGill, 238 A 2d 777, 127 Vt 19 
19. Leg injury 

Okl.—St John’s Hospital &. School of Nursing, Inc. v. 
Chapman, 434 P 2d 160. 

page 221 

21.5. Okl.—St. John’s Hospital & School of Nursing, 
Inc. V. Chapman, 434 P.2d 160. 

Wis.—lanni v Grain Dealers Mut. Ins Co., 166 
N.W 2d 148, 42 Wis.2d 354 

22. Ga.—Malcolm v. Cotton, 197 S.E.2d 760, 128 
Ga.App. 699 

Mo.—Jones v. Allen, App, 473 S.W 2d 763. 

23. N.C.—Brown v. Neal, 197 S.E.2d 505, 283 N.C. 
604. 

Callicutt V. Hawkins, 181 S.E2d 725, 11 N.C 
App. 546 

Ohio—Cusumano v, Pepsi-Cola Bottling Co., 223 
N.E.2d 477, 9 Ohio App 2d 105 
Utah—Brown v. Johnson, 472 P.2d 942, 24 Utah 2d 
388. 

Instruction held proper or not erroneous 
NH.—JoHcoeur v. Conrad, 213 A 2d 912, 106 N.H. 
496. 

Instructions held erroneous or properly refused 
Hawaii—Bachran v. Monshige, 469 P 2d 808, 52 Haw. 
61. 

Mo.—Zoeller v. Terminal R.R. Ass’n of St. Louis, App., 
407 S.W.2d 73. 

Ohio—Troicky v. Vail Transp., Inc., 237 N.E.2d 153, 14 
* Ohio App.2d 108. 

26. Mo.—Brown v. St. Louis Public Service Co., 421 
S.W.2d 255. 

Instructions sustained 

(1) Ohio—Knotts v. Valocchi, 207 N.E.2d 379, 2 
Ohio App.2d 188—Johnson v. English, 214 N,E.2d 254, 
5 Ohio App.2d 109. 

Instructions held erroneous 
Mo.—Zoeller v. Terminal R.R. Ass’n of St. Louis, App., 
407 S.W.2d 73. 
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27. Medical certainty 

Neb.—LeMicux v. Sanderson, 142 N.W,2d 557, 180 
Neb. 311. 

28. Ohio—Knotts v. Valocchi, 207 N.E2d 379, 2 
Ohio App.2d 188. 

page 223 

46. Ohio—Johnson v, English, 214 N-E.2d 254, 5 
Ohio App.2d 109. 


46.5. NC—Driver v Gill, 158 SE2d 87, 272 NC. 
280 

Moss v. Southern Ry. Co, 162 SE2d 633, 2 
NCApp 50. 

48. US.—Taylor v. Denver & RG.WR. Co., CA 
Colo., 438 F 2d 351 

Ga.—Parrott v Edwards, 148 SE2d 175, 113 GaApp 
422. 
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49.5. Ga.—Graham v Clark. 152 S.E2d 789, 114 
Ga.App 825. 

Refusal of instruction held error 

Wash.—Mills v Park. 409 P.2d 646, 67 Wash.2d 717 

§ 185(4). -Permanent In¬ 

juries 

50.50. Ga.—Baxter v Bryan, 178 SE2d 724. 122 
GaApp 817. 

Iowa—C.J.S. cited in Schnebly v Baker, 217 N.W.2d 
708, 726, app. after remand 221 N W.2d 739. 

51. Ariz —Charron v. Keman, 447 P 2d 580, 8 Anz. 
App 488. 

Ark.—Bailey v. Bradford, 423 S.W 2d 565, 244 Ark 8 
Colo —Sours V. Goodrich, App., 674 P 2d 995. 

Fla.—Salvador v. Munoz, App, 193 So.2d 442. 

Ky.—Rogers v. Sullivan, 410 SW.2d 624—Jones v. 
Skiles, 434 S.W 2d 637. 

Mo.—Young V Frozen Foods Exp, Inc., App., 444 
S.W.2d 35. 

Okl —St. John’s Hospital & School of Nursing, Inc v. 
Chapman, 434 P 2d 160. 

S.D.—Koenig v, Weber. 174 N W.2d 218, 84 S D 558. 
Wash.—Bennett v. Messick, 457 P.2d 609, 76 Wash 2d 
474. 

Refusal to charge injuries not permanent 

(4) Other refusals 

Md.—Straughan v. Tsouvalos, 228 A.2d 300, 246 Md. 
242—Baltimore Transit Co. v Smith, 250 A.2d 
228, 252 Md. 430. 
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52. Miss.—Mills v. Balius, 180 So.2d 914, 254 Miss. 
353. 

Or.—Skultety v. Humphreys, 431 P2d 278, 247 Or. 
450. 

Va—Oak Knolls Realty Corp. v. Thomas, 184 S.E.2d 
809, 212 Va 396. 

Wash.—Mills V, Park, 409 P.2d 646, 67 Wash.2d 717. 

53. Or —Creel v. Shadley, 513 P.2d 755. 266 Or, 494. 

54. Ky.—Lobred v. Mann, 395 S.W,2d 778. 

56.10. Ark.—Holland v. Ratliff, 384 S.W.2d 950, 238 

Ark. 819—Swenson v. Hampton, 424 S.W 2d 165, 
244 Ark. 104. 

Colo —Viehdorfer v. Hall, App, 476 P.2d 764—Sours 
v. Goodrich, App., 674 P.2d 995. 

Ga.—Lott V. Herrin, 172 S.E.2d 203, 120 Ga.App 796. 
Ill—Sesterhenn v Saxe, 232 N.E.2d 277, 88 Ill.App.2d 
2 . 

Iowa—Wilson v. Jefferson Transp. Co., 163 N.W.2d 
367. 

Ky.—Friar v. Webb, 394 S.W 2d 583—Tankersley v. 
Gilkey, 414 S.W.2d 589. 

Mo.—Crawford v. Chicago-Kansas City Freight Line, 
Inc., 443 S.W.2d 161. 

Young V. Frozen Foods Exp., Inc., App., 444 
S.W.2d 35. 

Mont.—Bjorndal v Lane, 487 P 2d 527, 157 Mont, 543. 
N.C.—Williams v. Hayes, 178 S,E.2d 88, 10 N.C.App. 
275. 

Ohio—Jarvis v. Hall, 210 N.E.2d 414, 3 Ohio App.2d 
321 

Tex.—Charles T. Picton Lumber Co. v. Redden, Civ. 

App., 452 S.W,2d 713, err. ref. no rev err. 
Wash.—Wolff V. Coast Engine Products, Inc,, 432 P.2d 
562, 72 Wash.2d 226, 
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56.15. Colo—Barter Machinery & Supply Co v. Mu- 
chow, 453 P.2d 804, 169 Colo. 100. 

Del.—Laskowski v. Wallis, 205 A 2d 825, 8 Storey 98. 

Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 258 
Iowa 301. 

Mo —Yates v Bradley, App, 396 S.W.2d 735—Dnver 
V Anheuser, App., 397 S.W.2d 11. 

NC.—Gillikm V Burbage, 139 S.E.2d 753, 263 N.C. 
317 

56.20. Ill—Conway v. Tamborini, 215 N.E.2d 303, 
68 Ill.App.2d 190—^Jumey v. Lubeznik, 218 
NE2d 799, 72 IllApp.2d 117. 

S.D.—^Jorgenson v. Dronebarger, 143 N.W.2d 869, 82 
SD. 213. 

Wash.—Allen v B F. Goodnch Co. 408 P2d 900. 67 
Wash 2d 587 

Deafness 

Conn,—Worden v, Francis, 219 A,2d 442, 153 Conn. 
578 

56.25. Mich.—Fogel v. Sinai Hospital of Detroit, 138 
N.W.2d 503. 2 Mich.App 99. 

Neb—Grass v. Valley Feed and Gram, 149 N.W.2d 
355, 181 Neb 505. 

Mo.—Driver v. Anheuser, App., 397 S.W.2d 11, 

§ 185(5).-Loss of Time 
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63. Or.—Conachan v. Williams, 511 P.2d 392. 266 
Or. 45. 

64. U S.—Wells V. Colorado College, C.A.C 0 I 0 .. 478 
F.2d 158. 

U.S.—Quilter v. Elgin, J. & E. Ry. Co., C.A.Ill, 409 
F.2d 338. 

Colo.—Safeway Stores, Inc v. Babish, App., 481 P.2d 
737—Gourdin v. Waller, 495 P.2d 1142, 30 Colo. 
App. 498. 

Fla.—Fleet Transport Co. v. Woodward, App., 219 
So.2d 709. 

Ill,—Halloran v. Sisters of St. Joseph of Third Order, 
298 N E.2d 382, 11 IIlApp.Sd 897. 

Iowa—^Andrews v. Struble, 178 N.W.2d 391. 

Ky.—Croushom Equipment Co. v. Moore, 441 S.W.2d 

111 . 

Mont.—Strong v. Williams, 460 P.2d 90, 154 Mont. 65. 

N.M—Maisel v Wholesome Dairy, Inc., App., 442 
P.2d 800, 79 N.M. 310. 

Wash.—Ewer v. Goodyear Tire & Rubber Co., 480 P.2d 
260, 4 Wash.App. 152. 

Sufficient evidence as to value 
(1) Iowa—Barnard v. Cedar Rapids City Cab Co., 

133 N.W.2d 884, 257 Iowa 734. 
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65. Instructions sustained 

(1) U.S.—Commercial Union Ins. Co. v. Gonzalez 

Rivera, C.A.Puerto Rico, 358 F.2d 480. 

Ga.—Bibb Transit Co. v. Early, 150 S.E.2d 158, 113 
Ga.App. 871. 

Ind.—Kampo Transit, Inc. v. Powers, 211 N.E.2d 781, 
138 Ind.App. 141. 

Mont.—Regedahl v. Safeway Stores, Inc., 425 P.2d 335, 
149 Mont. 229. 

Wash.—Vangemert v. McCalmon, 414 P.2d 617, 68 
Wash.2d 618. 

67. Minn.—Berg v. Gunderson, 147 N.W.2d 695, 275 
Minn. 420. 

Or.—Martin v. Hahn, 451 P.2d 465, 252 Or. S85. 
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70. Instructions held erroneous or properly re¬ 
fused 

U.S.—Taylor v. Denver & R.G.W.R. Co., C.A.Colo., 
438 F.2d 351. 

Ga.—Ferrence v. Lacy, 152 S.E.2d 605, 114 Ga.App. 
692. 
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Instnictioiis held erroneously refused 

S.D.—Byrc v. Wieczorek, 190 N.W.2d 57. 85 S.D. 645. 
app. after remand 217 N.W.2d 151, 88 S,D. 185. 

Present worth 

U.S.—^LaMorte v. Penn Cent. Transp. Co., C.A.N.J., 
450 F.2d 956. 

72,5. Mich.—Blacha v. Gagnon, 209 N.W.2d 292, 47 
Mich.App. 168. 

§ 185(6). —-Impairment of 

Earning Capacity 
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76. HI.—^Phillips V. Bracy Food Stores, Inc., 242 
N.E2d 774, 102 Ill.App.2d 372. 

Mo.—Epperson v. Nolan, App., 452 S.W.2d 263. 

Or.—Conachan v. Williams, 511 P.2d 392, 266 Or. 45. 

Pa.—Cartmel v. WUliams, 133 P.L.J. 381, affd. 215 
A.2d 282, 207 Pa.Super. 144. 

Pleading held sufficient to justify instruction 

Tex.—Gray v. Newberry, Civ.App., 380 S.W.2d 22, err. 
rrf. no rev. err. 

77. U.S,—Commercial Union Ins. Co. v. Gonzalez 
Rivera, C.A.Puerto Rico, 358 F.2d 480—Ocean 
Drilling & Exploration Co. v. Russell, C.A.La., 
408 F.2d 319—West v. Jutras, C.A.Vt., 456 F.2d 
1222. 

Gleeson v. Wood, D.C.Pa., 321 F.Supp. U8. 

Ariz.—Safeway Stores, Inc. v. Cone, 406 P.2d 869, 2 
Ariz.App. 151. 

Ark.—aeck v. Meredith, 420 S.W.2d 866, 243 Ark. 
498—Southeast Const. Co. v. Eudy, 480 S.W.2d 
571, 252 Ark. 649. 

Colo.—Thompson v. Tartlcr, 443 P.2d 365, 166 Colo. 
247—Gibbons v. Choury, 455 P.2d 649. 169 Colo. 
267. 

Del—CJJS. dted in Steppi v. Stromwasser, Sup., 297 
A-2d 26, 28. 

Fla.—^Burris v, Bowc’s Funeral Home, Limited, App., 
204 So.2d 257—Lawn v. Wassennan, App., 248 
So.2d 548. 

Oa.—Usry v. Bostick, 143 S.E2d 781, 112 Ga.App. 76, 
revd. on oth. grds. 146 S.E.2d 882,. 221 Ga. 647, 
conf. to 147 S.E2d 617, 113 Ga.App. 224—Mullis 
v. Chaika, 162 S.E2d 448, 118 Ga.App. 11—Ever¬ 
ett v. Holmes, 190 S.E2d 568, 126 Ga.App. 208. 

HI.—<)uatrsno v. Marrocco, 208 N.E2d 632, 61 HI. 
App.2d 1-Leming v. Oilman, 231 Ne.2d 621. 87 
. I)l.App.2d 97—Greiin v. Sharpe Motor Lines, 242 
N.E2d 28^ 101 HlApp.2d 142. 

Iowa—Barnard v. Cedar Rapids City Cab Co., 133 
N.W,2d 884,257 Iowa 734-CJA cited in Schne- 
bly V. Baker. 217 N.W.2d 708, 726, app. after 
remand 221 N.W.2d 739. 

Ky.—Tankersley v. Gilkey, 414 S.W.2d 589—Kentucky 
& I.T.R. Co. V. Martin, 437 S.W.2d 944. 

Md—Delph v. Ammons, 212 A.2d 504, 239 Md. 662. 

Minn.—Moteberg v. Johnson, 210 N.W.2d 27, 297 
Minn. 28. 

Mont—Keck v. Bairs Inc., 437 P.2d 380, 150 Mont. 
562. 32 A.L.R.3d 1158. 

N.M.—Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625, 78 N.M. 86. 

N.C.—Biixcy v. Cameron, 176 S.E2d 7, 9 N.C.App. 
339. \ 

NJD.—Spalding v. Loyland, 132 N.W,2d 914. . 

Okl—Dow v. Tarkington, 452 P.2d 135. 

Or.—MeVaigh v. Sandberg, 513 P.2d 801, 266 Or. 409. 

Pa.—Cartmel v. Williams, 113 P.L.J. 381, affd. 215 
A.2d 282, 207 Pa.Super. 144. 

Tex.-^King v. Skelly, 452 S.W.2d 691, on remand 454 
S.W.2d 775. 

Safeway Stores Inc. v. Bozeman, CHv.App., 394 
$.W.2d 532, err. ref. no rev. err.—Texaco. Inc. v, 
Forester, av.App., 456 S.W.2d 196, err. ref. no 
rev. err. 

Piltiil impairmeot of earning capacity 

D.C—Bogen v. Green, App., 239 A.2d 154. 

Inatmction held erroneous 

Wash,—Mills v. Park, 409 P.2d 646. 


Minors 

(1) Ga.-Jordan v. Clark, 165 S.E.2d 922, 119 Ga. 
App. 18. 

Ill.—Redmond v. Huppertz, 217 N.E2d 85, 71 Ill. 
App.2d 254. 
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78. U.S.—Frankel v. Todd. CA.Pa., 393 F.2d 435. 
Ariz.—City of Tucson v. Holliday, 411 P.2d 183, 2 

Ariz.App. 10—Mandelbaum v. Knutson, 462 P.2d 
841, 11 Ariz.App. 148. 

Ark.—Holland v. RatUff, 384 S.W.2d 950, 238 Ark. 
819. 

Ky.—Louisville and Jefferson County Bd. of Health v. 
Mulkins, 445 S.W.Zd 849. 

Mont.—Strong v. Williams, 460 P.2d 90, 154 Mont. 65. 
N.M.—Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625. 78 N.M. 86. 

Neck 

Md.—Bender v. Popp, 227 A.2d 237, 246 Md. 65. 

Knee 

Tex.-^askin v. Perritt, Qv.App., 472 S.W.2d 211. 
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79. Mo.—Vaccaro v. Moss, App., 410 S.W.2d 329. 
81. Colo.—Kirkeby v. Lauro, App,, 483 P.2d 393. 
Ga.—^Robinson v. All«i, 184 S.E.2d 58, 124 Ga.App. 

404. 

Va.—Beasley v. BosschermuUer, 143 S.E.2d 881, 206 
Va. 360. 

83. Ariz,—Griffen v. Stevenson, 402 P.2d 432,1 Ariz. 
App. 311. 

Ga.—Smith v. Burtts, 158 S.E2d 702,116 Ga.App. 649. 
Wash.—O’Donoghue v. Riggs, 440 P.2d 823, 73 
Wash.2d 814. 

Wis.—Lundquist v. Western Cas. & Sur. Co., 140 
N.W.2d 241. 30 Wis.2d 159, 18 A.L.R.3d 78. 
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88. Charge on work expectancy or willingness 
to work held not necessary 
N.H.—Valliere v. Filfalt, 266 A.2d 843, 110 N.H. 331. 
90. Ariz.—Snethen v. Gomez, 432 P,2d 914, 6 Ariz. 
App. 366, 

Burden of proof 

Iowa—Anthes v. Anthes, 139 N.W,2d 201, 258 Iowa 
260. 

N.D.—Spalding v. Loyland, 132 N.W.2d 914. 

92. Instructions sii{stained 
( 4 ) Ark.—Blissett v. Frisby,458 S.W.2d 735. 
Instructions held erroneous or properly refused 
U.S,—Shepard v. General Motors Corp., C.A.N.H., 423 
F.2d 406. 

Wis.—Carlson v, Drews of Hales Comers, Inc., 180 
N.W.2d 546. 48 Wis.2d 408. 
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S4, U.S.—Yodice v. Koninklijke Nedcriandsche 
Stoomboot Maatschappij, CA.N.Y., 443 F.2d 76, 
app. after remand 471 F.2d 705, cert, den, 93 S.Ct, 
1902, 411 U.S. 933, 36 L.Ed.2d 393. 

Smith v. Bowatcr S.S, Co„ D.CPa., 339 F.Supp. 
399, 

Wis.—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wi8.2d 354. 

Instruction held proper or not erroneous 

Md.—Levin v. Arrabal, 272 A.2d 818, 11 Md.App. 89. 
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95. Or.—Conachan v. Williams, 511 P.2d 392, 266 
Or. 45. 

98. U.S.—Russell v. Gty of Wildwood, CA.N.J., 428 
F.2d 1176. 

Mich.—Coger v. Mackinaw Products Co., 210 N.W.2d 
124, 48 Mich.App. 113. 

Okl.—St. Louis-'San Francisco Ry. Co, v. Tompkins, 
409 P.2d 1. 
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Interest 

(3) Other instructions. 

Ga.—Kitchens v. Hall, 156 S.E.2d 920, 116 Ga.App. 41, 
Instruction held proper or not erroneous 
HI-Douglas V. Kraft Food Co., 259 N.E.2d 828, 125 
Ill.App.2d 178. 

Failure to instruct held error 
Tex.—Kansas City Southern Ry. Co. ,v. Lawson, Civ. 
App., 435 S.W.2d 582. 
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99. Charge not age discrimination 
Ga.-Ellis V. Cameron & Barkley Co., 319 S.E.2d 38, 
171 Ga.App. 211. 

2. Neb.—Nownes v. Hillside Lounge Inc., 137 
N.W.2d 361, 179 Neb. 157. 

§ 185(7).-Life Expectancy 

and Use of Mortality Ta¬ 
bles 
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5. U.S.—McCann v. Smith, C.A.Conn., 370 F.2d 323. 
Conn.—Acampora v. Ledwitz, 269 A.2d 288, 159 Conn. 
377. 

Or—Ginter v. Handy. 419 P.2d 21, 244 Or. 449. 

Wash.—Wolff V. Coast Engine Products, Inc., 432 P.2d 
562, 72 Wash.2d 226. 

Leak v. U.S. Rubber Co., 511 P.2d 88, 9 Wash. 
App. 98, 89 A.L.R.3d 78. 

Instruction as to life expectancy sustained 

Colo.—Celebrities Bowling, Inc. v. Shattuck, 4l4,P.2d 
657, 160 Colo. 102. 

Evidence held sufficient 

U.S.—Tabor v. Miller, C.A.Pa., 389 F.2d 645, cert. den. 

88 S.a. 1810, 391 U.S. 915, 20 L.Ed.2d 654. 
Hawaii—Kawamoto v. Yasutake, 410 P.2d 976, 49 
Haw. 42. 

Idaho—Blaine v. Byers, 429 P.2d 397. 91 Idaho 665. 
Work expectancy tables 
U.S.—Golden v. Sommers, D,C.Pa., 56 F.R.D. 3, affd., 
C.A., 481 F.2d 1398. 

6.5. Iowa—Daniek v. Bloomquist, 138 N.W.2d 868, 
258 Iowa 301. 

Or.—Skultety v. Humphreys, 431 P.2d 278, 247 Or. 
450. 
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7. U.S.—Russell V. City of Willdwood, C.A.N.J., 428 
F.2d 1176. 

Ill—Sherman v. City of Springfield, 250 N.E.2d 537, 
nr in.App.2d 39i. 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558, 

Instructions sustained 

(1) Colo.—Celebrities Bowling, Inc. v. Shattuck, 414 
P.2d 657, 160 Colo. 102. 

HI—Hollis V. Terminal R.R. Ass*n of St. Louis, 218 
N.E.2d 231, 72 in.App.2d 13. 

Instruction held erroneous 
lowa-Wright V. Pcteison, 146 N.W.2d 617, 250 Iowa 
1239. 

N.C-Ktnsey v, Town of Kcniy, 139 $.E.2d 686, 263 
N.C. 376. 

n. ni-Martin v. Kralis Poultry Co., Inc., 297 
N.E2d 610, 12 niApp.3d 453. 

Wash.—Leak v. U.S, Rubber Co., 511 F.2d 88,9 Wash. 
App. 98, 89 A.L.R,3d 78. 

§ 185(8).-Medical Ex¬ 

penses and the Like 
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13.55, Ark.—Long v. Hendemon, 459 S.W,2d 542. 
Wash.-Ewer v. Goodyear Tire A Rubber Co„ 480 P.2d 
260, 4 Wash.App. 152. 
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Future medical expenses 

U.S —Smith V. Bowater S.S Co., D C Pa, 339 F Supp 
399 

Ark—Pointer v Ricker, 476 SW2d 798, 251 Ark 
1105 

Colo.—Perry v Cagg, App., 496 P 2d 1066. 

Ga.—Peak v Cody, 149 SE.2d 519, 113 Ga App. 674 
Ill.—Redmond v Huppertz, 217 N E 2d 85, 71 Ill App. 
254—Leming v Oltman, 231 N.E2d 621, 87 Ill 
App 2d 97—Sesterhenn v Saxe, 232 N E.2d 277, 88 
Ill.App.2d 2—Fanning v McCarry, 275 N.E2d 
897, 2 Ill.App.3d 650 

Mont—Strong v. Williams, 460 P2d 90, 154 Mont 65 
S.C—Kelly v. Brazell, 172 SE.2d 304, 253 S.C 564. 

14.5. U.S.—Blim V. Newbury Industnes, Inc, CA 
Kan, 443 F.2d 1126. 

Ariz.—Tanner v. Pacioni, 413 P.2d 863, 3 AnzApp. 
297. 

Cal.—Kuhlmann v. Pascal and Ludwig 85 Cal Rptr 
199, 5 CA 3d 144. 

Conn.—Frye v. Krasicky, Cir.AD., 247 A 2d 439, 5 
Conn.Cir 164. 

Or—Brannan v. Slemp, 490 P.2d 979, 260 Or 336. 
S.C.—Phillips V. K-Mart, Division of S.S. Kresge Co , 
173 S.E.2d 916, 254 SC. 150 

Particular instructions 

(4) Other instructions. 

Ind.—Kampo Transit, Inc v. Powers, 211 NE.2d 781, 
138 Ind App. 141. 

Vt.—LaFaso v LaFaso, 223 A.2d 814, 126 Vt. 90. 

Future medical services 

Colo.—Safeway Stores, Inc v Babish, App., 481 P 2d 
737. 
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14.10. N.C —Callicutt v Hawkins, 181 SE2d 725, 
11 N.C.App 546. 

Ohio—Cusumano v. Pepsi-Cola Bottling Co., 223 
N.E2d 477, 9 Ohio App.2d 105. 

16. III.—Johanneson v. Ring, 226 N.E2d 291, 82 
Ill.App.2d 340. 

Va.—Hailes v. Gonzales, 151 S.E.2d 388, 207 Va. 612— 
Oak Knolls Realty Corp. v. Thomas, 184 SE.2d 
809, 212 Va. 396. 

17, Ohio—Motorist Mut. Ins. Co. v. Cook, 285 
N.E.2d 389, 31 Ohio App.2d 1. 

Evidence held sufficient to support instruction 

(I) D.C.—Albano v. Yee, 219 A.2d 567 

Future medical expense 

Ariz.—Gnffen v. Stevenson, 402 P,2d 432, 1 An 2 .App. 
311. 

Hawaii—Kometani v. Heath, 431 P 2d 931, 50 Haw. 89. 
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21.5. Mo.—Jdy v. Wippler, 449 S.W.2d 565. 
Instruction held proper 

Tenn.—^Transports, Inc. v. Perry, 414 S.W.2d 1, 220 
Tcnn. 57. 

§ 186. -Damages for Injuries to 

Property 

23. Instructions sustained under evidence 
Wash.—Songstad v. Municipality of Metropolitan Se¬ 
attle, 472 P.2d 574, 2 Wash.App. 680. 

Instructions not sustained 
Ky.—Kcniucky Stone Co. v. Gaddic, 396 S.W.2d 337 
Ee«iuested Instructions properly refused 
Ky.—Terry & Wright of Ky. v. Crick, 418 S.W2d 
217—Illinois Basin CHI Ass’n v. Lynn, 425 S.W,2d 
555. 

23A Instructions sustained under evidence 

(1) Okl.—Complete Auto Transit, Inc. v. Reese, 425 
P.2d 465. 

Loss df use of motor vehicle 

(2) Ga.—Ohio Southern Exp. Co. v. Beeler, 140 
S.E.2d 235, 110 Ga.App. 867. 


page 242 

24. Ky.—Kentucky Stone Co v. Gaddie, 396 S W.2d 
337 

Miss—Mississippi Tank Co. v Roan, 182 So 2d 582, 
254 Miss 671 

Mo —Epperson v Nolan, App , 452 S.W 2d 263. 

Instructions sustained 

(1) Ga—Holland Furnace Co. v Willis, 172 SE.2d 
149, 120 GaApp 733. 

Idaho—Bratton v. Slininger, 460 P.2d 383, 93 Idaho 
248. 

Mo —Jack L Baker Companies v Pasley Mfg & Dis¬ 
tributing Co., 413 S W 2d 268 
NC.—Pans v Carolina Portable Aggregates, Inc, 157 
S.E.2d 131, 271 NC. 471 

Vt.—Bean v. Sears, Roebuck & Co., 276 A 2d 613, 129 
Vt 278 

Wash.—Falcone v Perry, 416 P.2d 690, 68 Wash 2d 
909. 

Incorrect instructions 

(1) Ky —Baker Pool Co v Bennett, 411 S.W 2d 335 
Tex—Stafford v. Thornton, Civ App., 420 S.W.2d 153, 
err. ref. no rev err 

Wis.—Nashban Barrell & Container Co v G G Par¬ 
sons Trucking Co., 182 NW.2d 448, 49 Wis2d 
591 

Requested instruction improperly refused 

(1) Ga—Ryder Truck Rental, Inc v Gianotos, 147 
SE.2d 448, 113 GaApp 81 

Requested instruction properly refused 
Wash.—Falcone v Perry, 416 P.2d 690, 68 Wash.2d 
909 
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24.5. Wash—Dillon v O’Connor, 412 P2d 126, 68 
Wash 2d 184. 

24.10. Incorrect instructions 

(1) Anz.—Eaton Fruit Co. v. California Spray-Chem- 
ical Corp., 445 P 2d 437, 103 Anz. 461. 

Mo—^Jurgeson v Romine, App., 442 SW,2d 176. 

Va.—Norfolk & W. Ry, Co, v. Anderson, 151 S,E2d 
628, 207 Va 567 

Instructions sustained 

S.D.—Wietmg v Ball Air Spray, Inc., 173 N W 2d 272, 
84 S.D 493 

Wash —Chase v. Hinen, 466 P 2d 529, 2 Wash.App. 71. 
24.15. Utah—Brereton v Dixon, 433 P.2d 3, 20 Utah 
2d 64. 

25. Instructions sustained generally 
Mo,—Epperson v. Nolan, App., 452 SW.2d 263 
Value 

(5) Ga.—Fuels, Inc v Rutland, 179 S.E2d 290, 123 
Ga.App. 23. 

Ky.—U.S Fidelity & Guaranty Co. v Fyffe, 471 
S.W.2d 23. 

(6) Other instructions as to value not sustained. 
Ohio—Pettijohn v Qark, 277 N.E.2d 455, 28 Ohio 

App.2d 312. 
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25.5. Instructions sustained 

(1) Neb.—Caves v. Barnes. 132 NW.2d 310, 178 
Neb. 103. 

Instructions held erroneous 

(1) Wash.—^McCurdy v. Union Pac. R. Co., 413 P.2d 
617, 68 Wash.2d 457. 

25.10. Instructions sustained 

(1) U.S.—Champion Home Builders v. Shumate, 
C.A.Kan., 388 F.2d 806. 

Ga.—Southern Ry. Co. v. Grogan, 148 S.E.2d 439, 113 
Ga.App. 451. 

Neb.—Caves v. Barnes, 132 N.W.2d 310, 178 Neb. 103. 
N.D.—Intlehouse v. Rose, 153 N.W.2d 810. 
Instructions held erroneous 

(3) Other instructions 

SC—Wilson V. Glock, 166 SE2d 207, 252 S.C. 309. 
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Instruction properly refused 

Mo —Stamm v, Reuter, App, 432 S.W 2d 784. 
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26. Instructions field erroneous 

(3) Other instructions 

U.S.—Lanfrancom v Tidewater Oil Co,, C.AVt., 376 
F2d 91, cert den. 88 S.Ct 334, 389 US. 951, 19 
L.Ed2d 361 

§ 187. -I>amag:es for Breach of 

Contract 
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28. Mo —Boten v. Brecklein, 452 S W 2d 86. 

Tex.—Securities Inv Co of St. Louis v. Finance Ac¬ 
ceptance Corp, Civ.App., 474 S W.2d 261, err ref 
no rev. err 

Instructions sustained 

(1) Mass.—Goldman v Mahony, 242 N.E.2d 405, 
354 Mass 705 

Mo.—Pauling v Rountree, App , 412 S.W 2d 545. 

(4) U.S.—Peter Kiewit Sons’ Co v. Summit Const. 
Co., CA S.D., 422 F.2d 242. 

(8) U S —Peter Kiewit Sons’ Co. v. Summit Const. 
Co., CASD., 422 F2d 242 
Mo —Kahn v. Prahl, 414 S W.2d 269. 

Instructions not sustained 

Mo,—Beuc V Morrissey, 463 S W,2di 851. 

Miller V American Ins. Co., App., 439 S.W.2d 
238. 

Ohio—Daniels v Albert J Corey Co., 208 N.E.2d 150, 

2 Ohio App 297 

Failure to limit to contract theory not error 
Cal—Kuchta v Allied Builders Corp., 98 Cal.Rptr. 
588, 21 C A 3d 541 
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29 . Instructions held to conform 

(1) U S.—Peter Kiewit Sons’ Co. v. Summit Const. 
Co, C.AS.D., 422 F.2d 242—Koufakis v. Carvel, C.A 
N.Y, 425 F.2d 892 

Instructions held erroneous 
Ark.—Farmers Co-op. Ass’n, Inc., of Rogers v. Phillips, 
405 S.W.2d 939, 241 Ark 28, app. after remand 
422 S.W 2d 418, 243 Ark. 809. 

Tex.—Inwood Const Co. v Huntington Corp, Civ. 
App., 400 S.W 2d 372, err. ref no rev. err, app. 
after remand 472 S W 2d 804, err. ref. no rev err. 

Requested instructions properly refused 
Vt.—Sheldon v Northeast Developers, Inc., 238 A.2d 
775, 127 Vt. 15. 

30. Mo.—Hough V. Jay-Dee Realty & Inv., Inc., 
App., 401 S.W.2d 545. 

Instructions held ambiguous 
Wash —Jorgensen v. D. K. Barnes, Inc., 420 P.2d 689, 
69 Wash.2d 579. 

31. Instructions held proper 

Fla.—Niagara Therapy Mfg. Corp. v. Niagara Cycle 
Massage of Miami, Inc., App., 196 So.2d 474. 

§ 188. -Exemplary .Damages 

A jury must be informed that it has 
right to punish each tortfeasor to ex¬ 
tent of his participation in the wrong¬ 
ful act and, if one is more guilty than 
the .other, to punish him more severe- 

ly^34 5 

34.3. Ky.—Bacigalupi v. Mucker, 486 S.W.2d 52. 

35. Ala.—Maring-Crawford Motor Co. v. Smith, 233 
So 2d 484. 285 Ala. 477. 

Miss.—Gordon v. Carr, 85 So.2d 490, 226 Miss. 836. 

35.5. Miss.—Placid Oil Co. v, Byrd, 217 So.2d 17. 
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34. Ky.—Com., Dept, of Highways v, Stephens, 428 
S.W.2<i 605. 

Miss.—SheU Oil Co. v. Pou, 204 So.2d 155. 

37. Miss.—Boyd Const. Co. v, Bilbro, 210 So.2d 637. 

38, Wash.—Conrad v. Lakewood General Hospital, 
410 P.2d 785, 67 Wash.2d 934, 10 A.L.R.3d 1. 

43. lEStnictions sustained 

Alaska—Hash v. Hogan, 453 P.2d 468. 

Cal,—Barth v. B. F. Goodrich Tire Co., 71 Cal.Rptr. 
306, 265 C.A.2d 228—Fletcher v. Western Nat, 
Life Ins. Co., 89 Cal.Rptr. 78, 10 C.A.3d 376, 47 
A.L.R.3d 286. 

D.C—^Afro-American Pub. Co. v. Jaffe, C.A., 366 F.2d 
649, 125 U.S.App,D.C. 70. 

Tenn.—Gill v. Godwin, 442 S.W.2d 661, 59 Tenn.App. 
582. 

Instniictions held erroneous 

(1) Mo.—^Thomas v. Durham Motors, Inc., App., 

389 S.W.2d 412. 

N.C—Sebastian v. Klutt 2 .170 S.E2d 104, 6 N.CApp. 

201 . 

W.Va.—Spencer v. Steinbrecher, 164 S.E2d 710, 152 
W.Va. 490. 

Missouri Approved Instruction 

Mo.—Sharp v. Robberson, 495 S.W.2d 394. 
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44. Kan.—Brewer v. Home-Stake Production Co., 434 
P.2d 828, 200 Kan. 96, 30 A.L.R.3d 1435. 

46. S.D.—Hannahs v. Noah, 158 N.W,2d 678, 83 S.D. 
296. 

47. Md.—Drug Fair of Md., Inc. v. Smith, 283 A.2d 
392, 263 Md. 341. 
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60, Cal—Kuchta v. Allied Builders Corp., 98 Cal. 
Rptr. 588, 21 CA3d 541. 

633. Instruction held erroneous 

Ma—Thomas v. Durham Motors, Inc, App., 389 
S.W,2d 412. 

64. Joint defendants 

Mo.—State ex rel. Hall v. Cook, 400 S.W.2d 39, 

§ 189. Verdict and Findings 
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68. Cal.—Dallman Co. v. Southern Heater Co., 68 
Cal.Rptr. 873, 262 CA.2d 582- 

N.M.—Gmschus v. C. R. Davis Contracting Co., 409 
P.2d 500,75 N.M. '649; app. after remand 426 P.2d 
589, 77 N.M. 614. 

Findiiig of liability required 

Wis.—Lopex V. Prestige Cas. Cc, 191’ N.W.2d 908, 53 
Wis.2d25. 

69. Neb.—Schmidt v. Richman Gordman, Inc., 215 
N.WJd 105, 191 Neb. 345. 

Award may exceed demand in proper cases 

Wis.—Schmidt v. MueHer, 193 N.W.2d 161, 53 Wis.2d 
311. 

7L Okl—Missouri Kansas A Oklahoma Transit 
Lines, Inc v. Jackson, 442 P.2d 287. 

723. Lai—Kogos V. Rittiner, App., 228 So.2d 62, 
application not considered 230 So.2d 93, 255 La. 
243, and 230 So.2d 93, 255 La. 245, writ ref. 230 
SoJd 93, 253 La. 245. 

72.10. Ky.—Com., Dept of Highways v. Terry, 387 
S.W.2d 874. 

N.Y.-Jensen v. Casale, 254 N.Y.S.2d 880, 22 A.D.2d 
994. 

Okl.—Missouri, Kansas & Oklahoma Transit Lines, Inc 
V. Jackson, 442 P.2d 287. 

Or.—Brsnnan v. Skmp, 490 P.2d 979, 260 Or. 336. 

Tex.—Madigan v. United Fmance A Thrift Co. of 
Dallas, Civ.App., 387 S.W.2d 901—Walls v. Rapid 
Transit Lines, Inc, Civ.App., 412 S.W.2d 768, err. 
ref. no rev. err. 


Absolute exactness not necessary 
Fla.—Niagara Therapy Mfg. Corp. v. Niagara Cyclo 
Massage of Miami, Inc., App., 196 So.2d 474. 
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72.15. U.S.—Sirianni v. Genend Motors Corp., D.C. 
Pa., 325 RSupp. 509. 

Ga.—clones v. Spindel, 177 S.£.2d 187, 122 Ga.App. 
390, cert. dism. 180 S.E.2d 242, 227 Ga. 264, app. 
after remand 196 S.E2d 22, 128 Ga.App. 88. 
N.M,-C3llaway v. Olguin, App., 497 P.2d 978, 83 
N.M. 767. 

Okl.—Higginbotham v. Hartman, 465 P.2d 478. 

S.D.—Lanning v. Schulte 149 N.W.2d 765, 82 S.D. 
528. 

Utah—Langton v. International Transport, Inc, 491 
P.2d 1211, 26 Utah 2d 452. 

7230. U.S.—Lettsomc v. U.S., C.A.Fla., 411 F.2d 
917, app. after remand 434 F.2d 907, app. after 
remand 453 F.2d 395. 

Alaska—Patrick v. Sedwick, 413 P.2d 169. 

Colo.—Montgomery v. Tufford, 437 P.2d 36, 165 Colo. 
18. 

Utah—Thompson v. Jacobsen, 463 P.2d 801, 23 Utah 
2d 359. 

73. Pa.—Idzojtic V. Catalucd, Super., 292 A.2d 464, 
222 Pa-Super. 47. 

78, Cal.—Maemorris Sales Corp. v. Kozak, 69 Cal. 
Rptr. 719, 263 CA.2d 430. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.2d 778, 
10 Mich.App- 67. 

N.M.—Alvillar v. Hatfield. App.. 484 P.2d 1275, 82 
N.M. 565. 

78.5. U.S.—Pritchett v. U.S„ CA.Ala-, 425 F.2d 663. 
Cal.—City of Salinas v. Souza A McCue Const. Co., 57 

Cal,Rptr. 337, 424 P.2d 921, 66 C2d 217. 

Healy v. Brewster, 59 Cal.Rptr. 752, 251 C.A.2d 
541. 

78.10. Idaho-Anderson v. Michel, 398 P.2d 228, 88 
Idaho 228. 

Other matters relating to findings 
by the court have been considered.*®-^ 

80.6. Ariz.—Thunderbird Metallurgical, Inc. v. Ari¬ 
zona Testing Laboratories, 423 P.2d 124, 5 Ariz. 
App. 48. 

Cal.—Sutter v. Madrin, 74 Cal.Rptr. 627, 269 C.A.2d 
161. 
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80.10. Or.—Flansberg v. Paulson, 399 P.2d 356, 239 
Or. 610. 

Verdicts held not improper 

(3) Other instances. 

Cal.—Randles v. Lowry, 84 Cal.Rptr. 321, 4 C,A.3d 68. 

Wash.—Fosbre v. State, 424 P.2d 901, 70 Wash.2d 578. 

8035. U.S.—Greiner v. Chicago A E.I.R. Co., C.A. 
Ind., 360 F.2d 891—U.S. v. Varner, C.A.Ga, 400 
F.2d 369—^Buono Sales, Inc. v. Chrysler Motors 
Corp., CA.N.J., 449 F.2d 715. 

Cal—Haskins v. Holmes, 60 Cal.Rptr. 659, 252 C.A.2d 
580-Green v. Smith, 67 Cal.Rptr. 796, 261 C.A.2d 
392. 

Fla.—Grossman v. Short, App., 235 So.2d 11, writ 
discharged, Sup., 245 So.2d 217. 

HI—Valentine v. Pciffer, 203 N.E2d 179, 53 nUpp.2d 
477—Kubdak v. VerBrugge, 207 N.E2d 344, 59 
IlI.App.2d 344. 

Neb—Pieison v. eleven, 157 N.W.2d 408, 182 Neb. 

' 816. 

Verdict for ttUud damages is not exoneration of 

charge of willfulness where punitive damages are discre¬ 
tionary with jury. 

S.C.—Collins v, Johnson, 139 S.R2d 915, 245 S.C 215, 

8035. Ga.—McAfee v. Fckling & Walker Develop¬ 
ment Co., 182 S.E2d 146, 123 GaApp. 647. 
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84. U.S.—^Armstrong v. Commerce Tankers Corp., 
D.C.N.Y., 311 F-Supp. 1236, affirmed 423 F.2d 
957. 

Ill.—Meiners v. Moyer, 255 N.E.2d 201, 119 Ill.App,2d 
94. 

85. Kan.—Schroedcr v. Richardson, 411 P.2d 670, 

196 Kan. 363. 

86. Alaska—Patrick v. Sedwick, 413 P.2d 169. 

88. Kan.—Schroedcr v. Richardson, 411 F.2d 670, 

196 Kan. 363. 
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93. Ala.—^Anderson v, Kemp, 184 So.2d 832, 279 Ala. 

321. 

Although jury does not apportion 
negligence equally between two de- 
fend^ts, equal division of plaintiffs 
disbursements between defendants 
may be proper.^^-* 

93.5. Wis.—Bash v. Employers Mut. Liability Ins. 

Co. of Wis., 157 N.W.2d 634, 38 Wis.2d 440. 

95. Computation proper * 

U.S.—^Borel v. Fibreboard Paper Products Corp., CA. 
Tex., 493 F.2d 1076, cert. den. 95 S.Q. 127, 419 
U.S. 869, 42 L.Ed.2d 107. 

§ 190. Operation and Effect of In¬ 
quest or Assessment 

1. La.—Prejean v. U.S. Gypsum Co., App., 345 So.2d 

181. 

Reasons for finding insufficient evidence to sup¬ 
port award required 

Wis.—Sporleder v. Gonis, 229 N.W.2d 602, 68 Wis.2d 
554. 

§ 191. Objections and Exceptions to 
Inquest or Assessment 

2. Additur did not correct verdict 

Fla.—Meana v. St. Petersburg Kennel Club, Inc., App., 

279 So.2d 329. 

3. Utah—Langton v. International Transport, Inc., 

491 P.2d 1211, 26 Utah 2d 452. 

3. No waiver 

U.S.—Rhoades v. Boren, C.A.Tex., 486 F.2d 132. 

§ 193. Time to Which Damages May 
Be Recovered 
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23. U.$.—Manes v. Dowling, App., 375 A.2d 221. 
Iowa— CJS, dted in Davenport Osteopathic Hosp. 

Ass’n V. Hospital Serv., 154 N.W.2d 153, 163, 261 
Iowa 247. 

Date of occurrence as better rule 
R.I.—Tortolano v. DiFilippo, 349 A.2d 48, 115 R.I. ^ 
496. 

24. U.S.—Gradler v. Prudential Property and Cas. , 
Ins. Co., D.C.Pa., 464 F.Supp. 575, 

Issues raised by application for new trial as part 
of trial 

La.—LeBlanc v. Metal Locking of La., Inc., App., 258 . 

So.2d 683, 

28. Ark.—Bill C Harris Const. Co., Inc. v. Powers, f 
554 S.W.2d 332, 262 Ark. 96, 14 A.L.R.4th 812. f 
III—Zych V. Jones, 406 S.E2d 70, 40 lU-Dec. 369, 84 ^ 

Ill^.3d 647. 
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31. U.S.— Rea v. Ford Motor Co„ CA.Pa., 560 F.2d 
554, cert. den. 98 S.a 401, 434 U.S, 923, 54 
L.£d.2d 281.' 

37. U.S.—Carbonaro v. Johns-Manville Corp., D.C 
Pa., 526 ESupp. 260, affd., CA., 688 F-2d 819 
and 821. 
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Ala.—Duckett v Brooks, Civ.App, 336 So,2d 1370 

§ 194. Coniputation of Amount 
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40.50. No iiimp sum 

U.S—Gretchen v. U.S, CA.NY., 618 F.2d 177 

Mich.—Pippen v. Denison, Division of Abex Corp, 239 
N.W.2d 704, 66 Mich App 664. 

Maritime law 

Mich.—Shemman v. American SS. Co., 280 NW.2d 
852, 89 Mich.App. 656. 

41. U.S.—Kuniansky v. D. H. Overmyer Warehouse 
Co., C.A.Ga, 406 F.2d 818, app. after remand 419 
F.2d 1280, cert, den 90 S.Ct. 1697, 398 U.S. 905, 
26 L Ed.2d 64 

Natkin & Co. v. George A Fuller Co., D.C Mo, 
347 F.Supp. 17 

Colo.—Great West Food Packers, Inc. v. Longmont 
Foods Co., Inc., App., 636 P2d 1331. 

Fla.—C.J.S, cited in Seaboard Coast Line R,R. Co. v. 
Garrison, Fla.App., 336 So.2d 423, 425 

Tex.—Kansas City Southern Ry Co. v. Lawson, Civ 
App., 435 S.W 2d 582. 

Utah—Thompson v. Jacobsen, 463 P2d 801, 23 Utah 
2d 359. 

Method of computation upheld 

(4) Other matters. 

U.S.—Barnes v U.S., D C.Pa., 516 F.Supp 1376, affd 
in part, CA.. 678 F.2d 10. affd. 685 F2d 66—Sa- 
leeby v. Kingsway Tankers, Inc., D.CN.Y., 531 
F.Supp. 879. 

Neb.—Daniels v. Anderson, 237 N W.2d 397, 195 Neb 
95, 

Award not improper 

Ill—McCormick v. Piper, 220 N.E.2d 651, 76 Ill. 
App.2d 24. 

Discretion of court 

Ariz.—Devine v. Buckler, App., 603 P.2d 557, 124 
Ariz. 286. 

NJ—Sandler v. Lawn-A-Mat Chemical & Equipment 
Corp., 358 A.2d 805, 141 N.J.Super. 437 

Loss of earning capacity 

U.S.—^Toddy v. Arkansas Valley Dredging Co., D.C. 
Ark., 470 F.Supp. 692. 

42.5. Mo—Matta v. Welcher, App., 387 S,W.2d 265. 

42.10. U.S.—Dowmc v. U.S. Lines Co., CA.Pa., 359 
F.2d 344, cert. den. 87 S.Ct. 201, 385 U.S. 897, 17 
LEd.2d 130—Pierce v. New York Cent. R. Co., 
C.A.Mich., 409 F.2d 1392, on remand, D.C, 304 
F.Supp. 44—Petition of U.S Steel Corp., C.A. 
Ohio, 436 F.2d 1256, cert. den. 91 S.Ct. 1649, 
1660. 1665, 402 U.S. 987, 29 L.Ed.2d 153, reh. 
den. 91 S.Ct. 2227, 403 U.S. 924, 29 L.Ed.2d 703, 
reh. den. 91 S.Ct. 2247, 403 U.S. 940, 29 L.Ed.2d 
720, appeal after remand 479 F 2d 489, cert, den. 
94 S.Ct. 71, 414 U.S. 859, 38 LEd.2d 110—Yod- 
ice V. Koninklijke Nederlandsche Stoomboot 
Maatschappij, C.A.N.Y., 443 F.2d 76, app. after 
remand 471 F.2d 705, cert. den. 93 S.Ct. 1902, 411 
U.S. 933, 36 L.Ed.2d 393—Frankel v, Heym, C.A. 
Pa., 466 F.2d 1226—O’Byme v. St. Louis South¬ 
western Ry. Co., CA.Tex., 632 F.2d 1285. 

Cullcy V. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710-Frankel v. U.S., D.C.Pa., 321 
F.Supp. 1331, affd., C.A., 466 F,2d 1226-WilIiams 
v. Nitta Risen K.K., Ltd., D.C.Tex., 365 F.Supp. 
265. 

Cal.—S. Jon Kreedman & Co. v. Meyers Bros. Parking- 
Western Corp., 130 Cal.Rptr. 41, 58 C.A.3d 173. 

Del—CJ.S. cited in Thorpe v. Bailey, Sup., 386 A.2d 
668, 670. 

III.— Bean v. Norfolk and W. Ry. Co., 405 N.E.2d 418, 
39 IllDec. 665, 84 III,App.3d 395 

Kan.—Gannaway v Missouri-Kansas-Texas R. Co., 575 
P.2d 566, 2 Kan.App.2d 81. 

Ga,—St. Paul Fire & Marine Ins. Co. v. Dillingham, 
145 S.E2d 624, 112 Ga.App. 422. 

Mich.—Bruno v. Detroit Institute of Technology, 215 
N.W.2d 745, 51 Mich.App. 593, 66 A.L.R,3d 1011. 


N J. — Kozlowski V. KozJowski, 403 A 2d 902, 80 N.J 
378 

N.Y—Nelson v State, 431 NYS.2d 955, 105 Misc.2d 
107 

N.C—King V Bntt, 148 S.E2d 594, 267 NC. 594 
Or—Plourd v Southern Pacific Transp Co, 513 P.2d 
1140, 266 Or 666, app. after remand 534 P.2d 965, 
272 Or. 35 

Pa.—Gradel v. Inouye, 421 A.2d 674, 491 Pa. 534. 
S D.—Watkins v Ebach, 291 N.W.2d 765 
Tex,—Baytown State Bank v Don McMilhan Leasing 
Co, Civ App., 551 S.W.2d 771, err ref. no rev. err. 
Wis.—United Leasing & Financial Services, Inc. v R F. 
Optical, Inc., App., 309 N W.2d 23, 103 Wis2d 
488. 

Rule held inapplicable 

(1) To intangible damages. 

Okl.—Brady v. Tipton, 407 P2d 194. 

(2) To award for future pain and suffering. 

U.S—Aretz v. U.S., D.CGa, 456 FSupp. 397, affd 

C A., 604 F.2d 417, on reh 635 F.2d 485, certified 
ques. ans 280 S.E.2d 345, 248 Ga 19, affd. and 
remanded 660 F2d 531—^Jackson v. U.S., DC. 
Ark., 526 F.Supp. 1149, affd. C.A., 696 F.2d 999. 
Alaska—Beaulieu v Elliott, 434 P 2d 665 
N C,—Johnson v. Brown, 181 S E 2d 321, U N C.App , 
323, cert, den 182 S.E2d 581, 279 N.C. 349 

(3) Future medical expenses 

U.S —Letoski v U.S., Food and Drug Administration, 
D.C Pa.. 488 FSupp. 952. 

Rule not applied 

U S —Pierce v. New York Cent R. Co, D C.Mich., 304 
F.Supp. 44 

Ga.—Valdosta Housing Authority v. Finnessee, 287 
S.E.2d 569, 160 Ga App 552 

Avoidance of overcompensation 

U.S.—Moore v. Townsend, C.A III, 577 F.2d 424. 

Object of rule 

U.S.—O’Shea v. Riverway Towing Co, C.A Ill, 677 
F.2d 1194. 

42.15, U.S —Kratzer v. Capital Manne Supply, Inc., 
D.CLa., 490 F.Supp. 222, affd., C.A, 645 F.2d 
477 

43. Ga.—Kitchens v. Hall, 156 S.E.2d 920, 116 Ga. 
App. 41. 

Tex.—Mr. Eddie, Inc. v. Ginsberg, Civ.App., 430 
S.W.2d 5, err. ref. no rev. err. 
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44. U.S.—Vishipco Line v. Chase Manhattan Bank, 
N.A., C.A.N.Y., 660 F.2d 854, cert. den. 103 S.Ct. 
313, 459 U.S. 976, 74 L.Ed2d 291, app. after 
remand, 754 F.2d 452. 

N.Y.—Libraine Hachette, S.A. v Paris Book Center, 
Inc., 309 N.YS.2d 701, 62 Mtsc.2d 873. 

45.30. Minn.—Lamke v. Louden, 269 N.W.2d 53. 
45.40. U.S.—Cunningham v. Bay Drilling Co., C.A. 
La., 421 F.2d 1398. 

Cal.—Rodriguez v. McDonnell Douglas Corp., 151 Cal. 
Rptr. 399, 87 C.A.3d 626. 

Ind.—Colonial Discount Corp. v. Berkhardt, App., 435 
N E.2d 65 

La.—^Rains v. Diamond M. Co., App., 396 So.2d 306, 
writ ref., Sup., 399 So.2d 623, cert den. 102 S.Q. 
1427, 455 US. 938, 71 L.Ed.2d 648. 

Tex.—Allied Stores of Texas, Inc. v. McClure, App., 
622 S.W.2d 618—Texas Const. Service Co. of Aus¬ 
tin, Inc. V. Allen, App. 13 Dist, 635 S.W.2d 810, 
err. ref. no rev. err. 

Bell Helicopter Co. v Bradshaw, Civ.App., 594 
S.W,2d 519, err. ref. no rev. err. 

Discretion of court 

Ga.—^Leonard v. Kirkpatrick, 163 SE.2d 340, 118 Ga. 
App. 279. 

Future earnings not to be reduced to present 
worth 

U.S.—Reuter v. U.S., D.CPa., 534 F.Supp. 731 
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May not prophesy future 
Miss —Mississippi Power & Light Co. v Shepard, 285 
So.2d 725, 82 A.L.R3d 86. 

Total offset rule erroneously applied 
U.S.—^Jones & Laughlm Steel Corp, v. Pfeifer, 103 S Ct. 
2541, 462 U.S 523, 76 L.Ed.2d 768, on remand 711 
F2d 570. 

46. Purchasing power as properly governing 

(2) Other matters 

U.S.—Doca \ Marina Mercante Nicaraguense, S.A., 
C.ANY., 634 F.2d 30, cert den. 101 S.Ct. 2049, 
451 US 971, 68 L.Ed.2d 351. 

D.C.—District of Columbia v Bamteau, App., 399 
A 2d 563. 

Pa —Kaczkowski v. Bolubasz, 421 A 2d 1027, 491 Pa. 
561, 21 A.L.R4th 1. 

46.5. U.S—Standefer v. U.S., CA.Tex., 511 F2d 
101 . 

Caron v. U.S., D.C R.I., 410 F.Supp. 378, affd., 
CA., 548 F.2d 366. 

Nev—Southern Pac. Transp. Co. v. Fitzgerald, 577 
P2d 1234, 94 Nev. 241, reh. den 579 P.2d 1251, 
94 Nev 245 
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46,10. U.S —Nedd v United Mine Workers of Amer¬ 
ica, D.C Pa., 488 F.Supp. 1208 

While the fact finder should consider 
inflation in determining an appropriate 
damage award,a case by case 
method should not be used,'^^^*’ and 
courts must not allow the adjustment 
for inflation to convert the average 
accident trial into a graduate seminar 
on economic forecasting.*’-^'^ 

47.5a. U.S.—Culver v. Slater Boat Co., CA.La., 722 
F.2d 114, cert den. 105 S.Ct. 90, 83 L.Ed.2d 37. 
47.5b. U.S.—Culver v Slater Boat Co., C.A.La,. 722 
F.2d 114, cert. den. 105 S.Ct. 90, 83 L.Ed.2d 37, 
overruling Johnson v, Penrod Drilling Co., 510 
F.2d 234, C.A. 5, and withdrawing opinion in Cul¬ 
ver v. Slater Boat Co., 688 F.2d 280, C.A.5, 1982, 
insofar as it goes beyond overruling Johnson v. 
Penrod Drilling Co., 510 F.2d 234. CA.5 (en 
banc). 

47.5c. U.S.—Jones & Laughlin Steel Corp. v. Pfeifer, 
103 S.Ct. 2541, 462 U.S. 523, 76 L.Ed.2d 768, on 
remand 711 F.2d 570. 

Culver V. Slater Boat Co., C.A.La., 722 F.2d 114, 
cert. den. 105 S.Ct. 90, 83 L.Ed.2d 37. 

Thus, in calculating an award for 
lost earnings a total offset rule, under 
which future inflation is presumed to 
equal future interest rates with those 
factors offsetting in determining the 
present value of a future stream of 
income, is not to be applied.*’-^^ 

47.5d. U.S.—Jones & Laughlm Steel Corp. v. Pfeifer, 
103 S.Ct. 2541, 462 U.S. 523, 76 L.Ed.2d 768, on 
remand 711 F.2d 570. 

Di Sabatino v. National Railroad Passenger 
Corp., C.A 3, 724 F.2d 394. 

According to other authority, the to¬ 
tal offset method: for determining the 
present worth of future lost earnings 
award is appropriate in an action under 
the Federal Employers’ Liability 

47.5dl Interest rate offset by inflaHon rate 
Pa.—Morgan v. Monessen Southwestern Ry,, Super., 
489 A.2d 254, 339 Pa.Super. 465, app. gr. 497 A.2d 
609 disagreeing with Di Sabatino v. National Rail¬ 
road Passenger Corp. 724 F.2d 394. 
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47.10. U.S.—^Hanover Shoe, Inc. v. United Shoe Ma¬ 
chinery Corp., D.CPa., 245 F.Supp. 258, vac. on 
oth. grds., C.A., 377 F.2d 766, affd. in part, revd. 
in part on oth. grds., 88 S.Ct. 2224, 392 U.S. 481, 
20 L.Ed.2d 1231, reh. den. 89 S.Ct. 64, 65, 393 
U.S. 901, 21 LEd.2d 188—Caron v. U.S., D.C. 
R.I., 410 RSupp. 378, affd., CA., 548 F.2d 366— 
Gcrbich v. Fvans, D.CColo., 525 F.Supp. 817. 

Kan.—Cornejo v. Frobst, 630 P.24 1202, 6 Kan.App.2d 
529. 

La.—Reeves v. Louisiana &. A. Ry. Co., App., 304 
So.2d 370, writ den., Sup., 305 So.2d 123. 

Me.—Michaud v. Steckino, 390 A.2d 524. 

Entitled to compensation for taxes 

US.—DeLucca v. U.S., CA.Cal, 670 F.2d 843. 

Damages corrected to yield net, after-tax 
amonnt 

U.S.—Roselli y. Hellenic Lines, Ltd., D.CN.Y., 524 
F.Supp. 2. 

§ 195. Assessment of Multiple Dam¬ 
ages 

48. Statntory interest not included 

Mont—Daniels v. Paddock, 399 P.2d 740 145 Mont 
207. 

Statute held not applicable 

US.—^Edwards v. Travelers Ins. of Hartford, Conn., 
CA-Tenn., 563 F.2d 105. 

Cal—Gould V. Madonna, 85 CalRptr. 457, 5 CA.3d 
404. 

Purpose of statute 

Mass.—McGnth v. Mishaia, 434 N.E2d 1215, 386 
Mass. 74. 

Ohio—Ohio Public Interest Action Group, Inc. v. Pub¬ 
lic Utilities Conunission, 331 N.E2d 730, 43 Ohio 
St.2d 175, 72 O.0.2d 98—French v. Dwiggins, 458 
N.E2d 827, 9 Ohio St.3d 32, 9 O.B.R. 123. 

Purpose considered 

U.S.—Wahba v. H & N Prescription Center, lac., D.C. 
N,Y., 539 F.Supp. 352. 

Wash.—Ventoza v. Anderson, 545 P.2d 1219, 14 Wash. 
App. 882. 

criminal punishment 

U.^ — ^U.S. V.' Countryside Farms, Inc., D.C.Utah, 428 
F.Supp. 1150. 

Treble damages assessed on only part of award 

H.C—Stone v. Paradise Park Homes, Inc., 245 S.E2d 
801, 37 N.CApp. 97, cert. den. 248 S.E2d 257, 295 
N.C 653. 

TreUe damages not permitted under statute 

U.S.—Wahba v. H A N Prescription Center, Inc., D.C 
N.Y., 539 RSupp. 352. 

Treble dantagm not intended to remedy ii^nry 
snlfered 

U.S.—Cenco Inc. v. Seidman A Seidnuut, CA.IU., 686 
F.2d 449, cert den. 103 ECt. 177,459 U.S. 880,74 
EE(L3d 145, on remand 601 RSupp. 336. 

S2. Ariz.-<^iine v. Godwin, App., 646 P.2d 294, 132 
Ari*. 409. 

55. US.—Pappas v. Moss, D.CNJ., 303 F.Supp. 
1257—Itoy v. Safeway Stores, Inc., D.C.Cal., 392 
F.SUPP. 85), dism. 403 RSupp. 412. 

N.Y.—Kessler v. Hunter, 291 N.y.S.2d 268, 30 A.D.2d 
573. 

Tex.—Bell Helicq;)ter Co. v. Bndshaw, GvApp., 594 
S.WJM 519, err. ref. no rev. err. 

Wash.—Ashley v. Lance, 493 P.2d 1242, 80 Wash.2d 
274, 62 A.L.R.3d 962. 

WIs.—John Mohr A Sons, Inc. v. Jahnke, 198 N-W.2d 
363, 55 Wis.2d 402. 

§ 196. Limitations as to Amount 
Generally 
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57J0. US-Couch V. Bowman, D.CTcnn., 263 
F.Supp. 714—^Anderson v. Sears, Roebuck A Co., 
D.CLa., 377 RSupp. 136. 
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Cal,—Windcler v. Scheers Jewelers, 88 Cal.Rptr. 39, 8 
CA.3d 844, 

N.D.—Holten v. Amsden, 161 N.W.2d 478. 

57.55. Substitution of court’s judgment 

(1) Pa.—Collins V. Moog, Com.Pl., 48 West. 61. 

(3) Other statements. 

Ind.—General Outdoor Advertising Co. v. La Salle 
Realty Corp., 218 N.E.2d 141, 141 Ind.App. 247. 

57.60. U.S.—Compania Trasatlantica Espanola, S.A. 
V. Melendez Torres, C.A.Puerto Rico, 358 F.2d 
209. 

MonL—Parini v. Lanch. 418 P.2d 861, 148 Mont. 188. 

NJ.—^Budd V. Erie Lackawanna R. Co., 236 A.2d 143, 
98 NJ.Super. 47—^Hacker v. Statman, 252 A.2d 
406, 105 N.J.Super. 385. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

Wis.—Burlison v. Janssen. 141 N.W.2d 274, 30 Wis.2d 
495. 

58. U.S.—Dean Foods Co. v. Albrecht Dairy Co., 
CA.Mo., 396 F.2d 652—CJ.S. dted in Lester v. 
Dunn, 475 F.2d 983, 986, 154 U.S.App.D,C 399. 

General Mills, Inc. v. Calumet Harbor Termi¬ 
nals, Inc., D.Cni., 47 F.R.D. 189. 

Conn.—Kricker v. Taylor Bros., Inc., Gr.A.D., 229 
A.2d 36, 4 ConiuCir. 215. 

Idaho—Gonzales v. Hodsdon, 420 P.2d 813, 91 Idaho 
330. 

m.— Jensen v. Richardson, 235 N.E.2d 397, 93 Ill. 
App.2d 397. 

Ind.—Qty of Evansville v. Rinehart, 233 N.E2d 495, 
142 Ind.App. 164. 

La.—Trahan v. Lewis, App., 223 So.2d 511. 

Mich.—Stevens v. Edward C. Levy Co., 135 N.W.2d 
414, 376 Mich. I. 

Minn.—DeWitt v. Schuhbauer, 177 N.W.2d 790, 287 
Minn. 279. 

Miss.—Mississippi Power Co. v. Walters, 204 So.2d 471. 

Mo.—Young V. Frozen Foods Exp., Inc., App., 444 
S.W.2d 35. 

N.H.—Fitzgerald v. Sargent, 371 A.2d 456, 117 N.H. 
104. 

N.M.—Lujan v. Reed, 434 P.2d 378, 78 N.M. 556. 

Pa,—Weed v. Kerr, 205 A.2d 858, 416 Pa. 233. 

S.D.—Weidner v. Lineback, 140 N.W.2d 597, 82 S.D. 
8—CJ.S. cited in Koenig v. Weber, 174 N.W.2d 
218, 225, 84 S.D. 558. 

Tex.—Carpenter v. Jones, Civ.App., 425 S.W.2d 455, 
err. rrf. no rev. err. 

Wb.—Puls v. St Vincent Hospital of Hospital Sisters of 
Third Order of St. Francis, 154 N.W.2d 308, 36 
Wis.2d 679—Young v. Anaconda Am. Brass Co., 
168 N.W.2d 112, 43 Wis.2d 36. 

Effect of size of verdict 

(1) U.S.—McGuire v. Davis, CA.Ga., 437 R2d 570. 

Mo.—Garvis v. K Mari Discoimt Store, App., 461 
EW.2d 317, 

(5) Other statements. 

La.—^Reeder v. Allstate Ins. Co., App., 235 So.2d 111, 
writ ref. 237 So.2d 397, 256 La. 615. 

S.C.—Cabler v. L. v. Hart, Inc., 164 S.E2d 574, 251 
S.C. 576. 
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59. Ill-First Nat Bank, Mattoon v. Standard Paving 
Co., 303 N.E2d 29, 15 ni.App.3d 7. 

S.D.—CJ.S. dted to Koenig v. Weber, 174 N.W.2d 
218, 225, 84 S,D. 558. 

61. ^iz,—McClain v. Sinclair, 410 P.2d 500, 2 Ariz. 
App. 543. 

Ark.—McChristian v. Hooten, 436 S.W.2d 844. 245 
Ark. 1045. 

Colo.—Hotchkiss v. Preble, 521 P.2d 1278, 33 Colo. 
App. 431. 

Conn.—Hook v. Dubuque, 214 A,2d 376, 153 Conn. 
113. 

Ind.—Kampo Transit, Inc. v. Powers, 211 N.E2d 781, 
138 IncLApp. 141. 

Ky.—Townsend v. Stamper, 398 S.W.2d 45, 12 A.L. 
R.3d 108. 

Mont—Parini v. Lanch, 418 P.2d 861, 148 Mont 188. 


Nev.—Wilson v. Perkins, 409 P.2d 976, 82 Nev. 41 
NJ.—Van Dyke v. Bolves, 258 A.2d 372, 107 NJ.Su¬ 
per. 338. 

N.D.—CJ.S. dted to Cook v. Stenslie, 251 N.W.2d 
393, 397. 

Okl.—Henryetta Const. Co. v. Harris, 408 P.2d 521 28 
A.L.R.3d 876. 

Pa.—Dilworth v. Miller, 14 Chest. 154. 

S.D.—Weidner v. Lineback, 140 N.W.2d 597, 82 S.D. 8. 
Tex.—Missouri Pac. Ry. Co. v. Miller, av.App-, 426 
S.W.2d 569. 

Fairness and reasonableness 

(1) Ill.—Congiardo v. Bordenaro, 245 N.E2d 884, 
106 Ill.App.2d 374. 

Mo.—Young V. Frozen Foods Exp,, Inc., App., 444 
S.W.2d 35. 

Wis.—Tills V. Elmbrook Memorial Hospital, Ino, 180 
N.W.2d 699, 48 Wis.2d 665, 

(2) U.S.—Compania Trasatlantica, Espanola, S.A. v. 
Melendez Torres, C.A.Puerto Rico, 358 F.2d 209. 

Palmer v. Haluplzok, D.C.Minn,, 294 RSupp. 
489. 

Minn.-Soreson v. Cargill, Inc., 163 N.W.2d 59, 281 
Minn. 480. 

(4) Mo.—^Pulem v. George, App., 433 S.W.2d 83. 

(5) S.C.—Baughman v. South Carolina Ins. Co., 152 
S.E2d 733, 249 S.C. 106. 

(6) S.C—Lipscomb v. Poole, 147 S,E.2d 692, 247 
S.C 425. 

(7) Wis.—^Moritz v. Allied Am. Mut Fire Ins. Co., 
133 N.W.2d 235, 27 Wis.2d 13—Baumgarten v. Jones, 
133 N.W.2d 346, 26 Wis.2d 703. 

(11) Other statements. 

U.S.—Boston A M.RR. v. Talbert, C.A.N.H., 360 F.2d 
286. 

Fla.—Cobb v. Qty of Miami, App., 254 So.2d 376. 
Ill—Sesterhenn v. Saxe, 232 N.E2d 277, 88 IU.App.2d 
2 . 

Iowa—Mabricr v. A. M. Servicing Corp. of Raytown, 
161 N.W.2d 180. 

Pa.—Hauser v. Baltimore & Ohio R. Co., 48 West. 285. 
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61,5. U.S.—Smith v. Bowater S.S. Co., D.C.Pa., 339 
F.Supp. 399. 

Ark.—McChristian v. Hooten, 436 S.W.2d 844, 245 
Ark. 1045—Claric County Lumber Co. v. Collins, 
459 S.W.2d 800. 

Mich.—Stevens v. Edward C. Levy Co., 135 N.W.2d 
414, 376 Mich. 1. 

N.Y.—Watson v. Qty of New York, 293 N.Y.E2d 348, 
57 Misc.2d 542. 

Pa.—Weed v. Kerr, 205 A.2d 858, 416 Pa. 233, 

Collins v. Moog, 48 West. 61—Hefflefinger v. 
Kidd, 17 Climb. 87--CQran v. Curry, 10 Lycoming 
128. 

Award clearly excessive 
La.—^Harrison v. Hassinger, App., 291 So.2d 435. 
61.10. U.S.—Berner v. British Com. Pac. Airlines, 
Limited, D.C.N.Y., 230 F.Supp. 240 revd, on oth. 
grds., C.A., 346 F.2d 532, cert. den. 86 S.Q. 559, 
382 U.S, 983, 15 L.Ed.2d 472. 

Mo.—Rickard v. Pratt, App., 459 S.W.2d 13. 
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62. Mont—Parini v. Lanch, 418 P.2d 861, 148 Mont. 
188. 

63. Kan.—Lite v. Rogers, 494 P.2d 1124, 208 Kan. 
831>-<-Merando v, Atchison, Topeka and Santa Fe 
Ry. Co., 656 P.2d 154, 232 Kan. 404. 

Ky.—Caudin v. Honeycutt, 437 S.W.2d 171. 

La,—Petere v. Todaro, App., 178 So.2d 791—Semmes v. 
Employers Hre Ins. App., 181 So.2d 54, writ 
ref. 182 So.2d 66D, 248 La. 906. 

M)cb,-6tevens v. Edward C Levy Co„ 135 N.W.2d 
414, 376 Mich, 1. 

Mo.—Hart v. City of Butler, 393 S,W.2d 568—Stephens 
V. Guffey, 409 S.W.2d 62, 

N.D.—Kuntz v, Steimaohuk, 136 N.W.2d 810. 
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64 . US—Century “21" Shows v Owens, C A Iowa, 
400 F.2d 603. 

Ala—Durham v. Sims, 187 So 2d 558, 279 Ala 516— 
Williams V Williams, 216 So 2d 181, 283 Ala 292, 
III—Rogers v Gehrke, 222 NE 2d 351, 77 IllApp2d 
343—Chnstianson v City of Chicago Heights, 243 
NE2d 677, 103 IllApp2d 315 
Ind.—Levm v. Schuckman, App , 276 N E 2d 208 
Iowa—Wagaman v, Ryan, 142 NW.2d 413, 258 Iowa 
1352—Henneman v McCalla, 148 N W 2d 447, 
260 Iowa 60—Oldsen v. Jarvis, 159 N W 2d 431 
Kan.—Furstenberg v. Wesley Medical Center, 436 P 2d 
369, 200 Kan 277—Brown v Godfrey, 438 P 2d 
117, 200 Kan 568—Hildebrand v Mueller, 449 
P.2d 587, 202 Kan. 506 

Ky.—Townsend v Stamper, 398 S W 2d 45, 12 A.L 

R. 3d 108 

La.—Peters v Todaro, App., 178 So 2d 791—Semmes v 
Employers Fire Ins. Co, App ,181 So.2d 54, writ 
ref. 182 So. 2d 660, 248 La 906—Talley v Employ¬ 
ers Mut. Liability Ins Co, App, 181 So.2d 784, 
writ ref. 181 So 2d 783, 248 La. 785—Helgason v 
Hartford Ins Co., App, 187 So.2d 140, wnt ref. 
187 So.2d 445. 249 La. 471—Smith v Colligan, 
App, 193 So.2d 414—Simpson v. Alexander, App, 
195 So.2d 457—Desselle v. Wilson, App., 200 
So.2d 693—Miller v. Liberty Mut. Ins Co, App , 
204 So 2d 57—Guy v. Kroger Co, App., 204 So 2d 
790—Tripoli v Gurry, App, 206 So.2d 163, wnt 
ref. 208 So.2d 535, 251 La. 1077, am. on oth grds, 
218 So.2d 563, 253 La 473—Hams v Travelers 
Ins. Co., App., 207 So 2d 891—Harney v. Kountz, 
App., 218 So 2d 913, writ ref. 221 So 2d 521, 253 
La. 1093—West v. Continental Oil Co, App., 222 
So.2d 104, wnt ref, 223 So.2d 873, 254 La 471— 
Chaney v. Carrol, App, 224 So.2d 57, wnt ref 226 
So 2d 923, 254 La. 797—Miller v Rooks, App., 
256 So.2d 499—Poston v. Firemen’s Ins. Co. of 
Newark, N.J, App, 256 So.2d 700, writ ref. 258 
So.2d 376, 260 La. 1122, and 258 So.2d 377, 260 
La. 1124—Spillers v Montgomery Ward & Co, 
Inc., 294 So.2d 803. 

Minn.—Larsen- v. Minneapolis Gas Co., 163 N.W.2d 
755, 282 Minn. 135—Jangula v Klocek, 170 
N.W.2d 587, 284 Mmn 477. 

Miss.—Bullock v. Sim Ramsey, Jr. Trucking Co, 207 
So.2d 628. - 

Mo.—McDonald v. Missoun-Kansas-Texas R. Co , 401 

S. W 2d 465—Stephens v. Guffey, 409 S.W.2d 62— 
Conlon V. Roeder, 418 SW.2d 152—Gathnght v. 
Pendegraft, 433 S.W 2d 299. 

Gant V. Scott, App., 419 SW.2d 262—Steele v. 
Yacovelli, App, 419 SW.2d 477—Pulem v. 
George, App., 433 S.W.2d 83—Rickard v. Pratt, 
App, 459 S.W.2d 13. 

N.D.—Kuntz v. Stelmachuk, 136 N.W.2d 810 
Okl—WeGo Perforators v. Hilligoss, 397 P.2d 113— 
Complete Auto Transit, Inc. v Reese, 425 P.2d 
465. 

S.C.—Ray V. Simon, 140 S.E.2d 575, 245 S.C. 346- 
Young v. Warr, 165 S.E.2d 797, 252 S.C 179. 
Tex.—Claunch v. Bennett, Civ.App., 395 S.W,2d 719— 
Broesche v. Bullock, Civ.App., 427 S.W.2d 89, err 
ref. no rev. err.—Melanson v. Turner, Civ.App., 
436 S.W.2d 197. 

Wis.—Anello v. Savignac, App., 342 NW.2d 440, 116 
Wis.2d 246. 

Comparison of amount awarded witii evidence 

(4) Mont.—Krohmcr v. Dahl, 402 P.2d 979, 145 
Mont. 491. 

(5) U.S.—Blackburn v. Aetna Freight Lines, Inc., 
D.C.Pa., 250 F.Supp. 289, affd., C.A., 368 F.2d 345, 23 
A.L.R.3d 1182. 

(8) R.L—Fusaro v. Naccarato, 237 A.2d 545, 103 
R.L 324.. 

(10) Other statements. 

Ind.—Ritter v. American Transit Lines, 229 N.E.2d 
733, 141 Ind.App. 474—Allison v. Boles, 230 
N.E.2d 784, 141 Ind.App. 592—Dudley Sports Co. 
V. Schmitt, 279 N,E.2d 266, 151 Ind.App. 217. 
La.—Johnson v. Allstate Ins. Co., App., 208 So.2d 728, 
writ ref. 210 So.2d 510, 252 La. 272. 


NM—Sweitzer v Sanchez, 456 P2d 882, 80 NM 
408—Schrib v Seidenberg, App, 458 P.2d 825, 80 
NM 573 

Tex —J A. Robinson Sons, Inc v, Ellis, Civ.App., 412 
S W 2d 728, err. ref no rev. err —Carpenter v. 
Jones, Civ App , 425 S W.2d 455, err ref. no rev 
err—Myers v King, Civ.App, 506 S.W 2d 705, 
err ref no rev. err 

Verdict in excess of expenses not reduced 
Ga—Cox V LeRoy, 203 S E2d 863, 130 Ga.App 388. 
Verdict in excess of specifically provable items 
of damages is not necessarily adequate 
Fla—Tejon v Broome, App, 261 So.2d 197 
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65, Ala—Williams v Williams, 216 Sold 181, 283 
Ala 292 

La—McQuilhn v. Travelers Indem. Co, App, 171 
So 2d 691, wnt ref 172 So 2d 703, 247 La 623 
Okl —Henryetta Const Co v Harns, 408 P.2d 522, 28 
A.L.R.3d 876. 

Pa—Collins v Moog, Com.Pl, 48 West. 61. 

Wis—Bash v. Employers Mut Liability Ins. Co. of 
Wis, 157 N W 2d 634, 38 Wis,2d 440 

65.5. Ill—Kelley v Cross, 223 N.E2d 555, 79 Ill. 
App.2d 342. 

The trial judge’s and the appellate 
court’s responsibility with respect to 
excessive and inadequate damages has 
been considered.^^ 

65.10, U.S.—Kapuschinsky v. US. D.CSC, 259 
FSupp. 1 

Cal.—Davis v. Supenor Court In and For Alameda 
County, 102 Cal Rptr 238, 25 C A. 3d 596. 

67. Pa.—Caviglia v Capozzi, 49 West. 37. 

•Tenn.—Shelton v Milam, 492 S.W.2d 917 
Refusal of new trial held proper 
Fla.—Miller v. James, App., 187 So 2d 901. 

Pain and suffering ignored 

Mich.—Whitso^ V. Whiteley Poultry Co., 162 N W.2d 
102, 11 Mich.App, 598 
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68. Mmn.—Backman v Fitch, 137 N.W.2d 574, 272 
Mmn. 143. 

68.5. La.—Hall v. New Orleans Public Service, Inc., 
App., 209 So 2d 168 

68.10. Iowa—C.J.S. cited in Householder v. Town of 
Clayton, 221 NW.2d 488, 493. 

Other tests 

Fla.—Sebold v. Bushman, App., 230 So.2d 198. 

68.15. Ill.—Romine v. Scott. 264 NE2d 537. 130 
IlI.App.2d 649 

Pa.—Adams v Bonnett, 114 P.L.J. 343. 

§ 197. Particular Matters Affecting 
Decision as to Propriety of 
Award 

68.50. Provision held not applicable 
Anz.—Rail N Ranch Corp. v. State, App,, 441 P2d 
786 

70. Mo.—Collier v. Roth, 434 S.W.2d 502 

Young v Frozen Foods Exp, Inc., App., 444 
S.W.2d 35. 

S.C.—Cabler v L. v. Hart, Inc., 164 S.E.2d 574, 251 
S.C. 576 
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74. Ariz.—Myers v Rollette, 439 P.2d 497, 103 Anz. 
225, app. after remand 474 P.2d 196, 13 Anz.App. 
72, 45 A.L.R.3d 336. 

Ky —Burdette v. Thompson, 420 S.W.2d 548. 

77.5. U.S.—Martin v. Jones, D.C.La., 296 F.Supp. 
878. 

Ark.—Mallett v. Brannon, 439 S.W.2d 32, 246 Ark 
541. 
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La.—Barker v Phoenix Ins. Co, App., 220 So.2d 720, 
writ ref 222 So.2d 883, 254 La. 134 
Injuries not cause of death 
La—Breitenbach v Green, App, 186 So.2d 712. 

Ratio of special damages to amount of verdict 
not sole consideration 

Ill—Wyer v. McKeown-Phalin Chevrolet, Inc., 219 
N E.2d 355, 74 III App.2d 283. 

Economic statements of foreign couutry 
US—Erazo v M/V Oudad De Neiva, D.C.Md., 270 
F.Supp. 211. 

77.10. Mo —McDonald v. Missouri-Kansas-Texas R. 
Co , 401 S.W.2d 465 

Steele v, Yacovelli, App., 419 S.W.2d 477. 

Tenn —Lyons v Wagers, App., 404 S.W.2d 270, 55 
Tenn 667 

Wis—Erdmann v. Frazin, 158 N.W.2d 281, 39 Wis.2d 

1 . 

77.35. Ind.—Kavanagh v Butorac, 221 NE.2d 824. 
140 Ind App. 139. 

N.Y.—MacArthur v Coxon Real Estate, Inc., 284 N.Y. 
S.2d 560, 28 A.D.2d 1191. 

Awards in other cases 

(1) Pnor awards may indicate present award is out of 
proportion. 

La.—Miller v. Thomas, 246 So 2d 16, 258 La. 285 

Goudeau v. Texas Gas Transmission Corp., 
App., 225 So.2d 679—Menard v Travelers Ins. 
Co., App., 240 So.2d 390-Williams v. F. W. 
Woolworth Co, App., 242 So 2d 16—Carpenter v. 
Landry, App., 244 So.2d 58—Levet v. Kirksey, 
App., 244 So 2d 346. 

(2) Compansons not proper basis. 

N.M.—Schnb v, Seidenberg, App., 458 P2d 825, 80 
N M. 573. 

77.30. N.D.—C.J.S. cited in Cook v. Stenslie, 251 
N.W.2d 393, 397, 
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77.40. US—Platis v. U.S., DC.Utah, 288 F.Supp 
254, affd, CA. 409 F.2d 1009—Pierce v. Der 
Wienerschnitzel Intern., Inc., D.C.Mo, 313 
F.Supp. 740, stating Kansas law 
La.—Desroche v. Seybold, App., 209 So 2d 288, appli¬ 
cation den. 211 So.2d 328, 252 La. 460. 

Mo—Hart v. City of Butler, 393 S.W.2d 568—Mc¬ 
Donald V. Missoun-Kansas-Texas R Co., 401 
S.W 2d 465. 

Hodges V. Johnson, App., 417 S.W.2d 685^State 
V. Yacovelli, App., 419 S.W.2d 477 
Tenn.—Luallen v. Booher, 460 S.W.2d 24, 62 Tenn. 
App. 155. 

Type of injury of little significance 
La.—Brown v. City of Alexandria, App., 226 So.2d 600, 
application den. 227 So.2d 591, 254 La. 844. 

77.45. Mich.—Stevens v. Edward C Levy Co., 135 
N W.2d 414, 376 Mich. 1. 

Mo.—McDonald v Missouri-Kansas-Texas R. Co., 401 
S.W2d 465. 

77.50. Cal.—Haskins v Holmes. 60 Cal.Rptr. 659, 
252 C.A.2d 580. 

77,55. U.S.—In re Consolidation Coal Co., D.C.Pa., 
296 F.Supp. 837—Bettis v. Roache, D.C.Canal 
Zone, 296 F.Supp. 947. 

Cal—Capeloulo v Kaiser Foundation Hospitals, 103 
Cal.Rptr 856, 500 P.2d 880, 7 C3d 889. 

La.—Benoit v. Grain Dealers Mut. Ins. Co., App, 219 
So.2d 610—Hicks v. Phoenix Ins. Co., App., 220 
So 2d 726, writ ref. 222 So.2d 883, 254 La 134— 
Bell v. Sparrow, App., 220 So.2d 729—Hughes v. 
New Orleans Public Service, Inc., App., 221 So.2d 
331—Roy V. Edmonson, App., 221 So.2d 583—Jag- 
ers V. Royal Indem Co., App., 257 So.2d 806, affd. 
276 So.2d 309. 

Tenn.—Lyons v. Wagers, App., 404 S.W.2d 270, 55 
Tenn. 667 

78. La.—Monger v McFarlain, App., 204 So.2d 86, 
application den. 205 So.2d 605, 251 La. 686— 
Smith V. Girley, App., 242 So.2d 32, affd. 255 
So.2d 748, 260 U. 223—Nichols v. Aetna Cas & 
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Sur. Co., App., 254 So.2d 159, writ ref. 259 So.2d 
75, 261 U. 229, and 259 So.2d 76. 261 La. 230. 

79.10, Mo.—State v. Yacovelli, App., 419 S.W.2d 
477. 
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86, Mo.--Bonastia v. Terminal R.R. Ass’n of St. 
Louis, 409 S.W.2d 122. 

Steele v. Yacovelli, App., 419 S.W,2d 477—Law- 
son V. Cooper, App., 475 S.W.2d 442. 

87, UJ5.—Vaughan v. Southern Bakeries Co., D.C 
S.C., 247 F.Supp. 782—Blackburn v. Aetna 
Freight Lines, Inc,, D.C.Pa., 250 F.Supp. 289, 
affd., CJV., 368 F.2d 345, 23 A.LR.3d 1182—Ka- 
pus(^nsky v. U.S., D.C.S.C, 259 F.Supp. 1— 
Brinegar v. San Ore Const. Co., D.C.Ark., 302 
F.Supp. 630. 

Ala.—Jack Cole Co. v. Hays, 199 So.2d 659, 281 Ala. 
118. 

Ind.—State.v. Daley. 287 N.E2d 552, 153 Ind.App. 
330. 

Iowa—Fetters v. Gty of Des Moines, 149 N.W.2d 815, 
260 Iowa 490. 

La.—Semmes v. Employers Kre Ins. Co., App-, 181 
So.2d 54, writ ref. 182 Sa2d 660, 248 La. 906— 
Brown v. City of Alexandria, App., 226 So.2d 600, 
an>lication den. 227 So.2d 591, 254 La. 844— 
Brantley v. Employers Liat^ty Assur. Corp., App., 
232 So.2d 825. 

Miss.—Kinnaid v. Martin, 223 So.2d 300. 

Mo.—Grant v. Scott, App., 419 &WJM 262—Helming 
V. Dulle, 441 S.W.2d 350. 

Okl—WeGo Perforators v. HiUigoss, 397 P.2d 113— 
Rogers v. Worthan, 465 P.2d 431. 

S.C—CaWer v. L v. Hart, Inc., 164 S.E.2d 574, 251 
S.C 576. 

S.D.—Jorgenson v. Dronebarger, 143 N.W.2d 869, 82 
S.D. 213, 

Tenn.—^Martin v. Southern Ry. CO., 463 S.W.2d 690, 
225 Tenn. 77. 

Southern Ry. Co. v. Sloan, 407 S.W.2d 205, 56 
TennApp. 380. 

Effect award; fomisluBg necessities of life 

(2) Minn.—Sorenson v. Cargill, Inc, 163 N.W.2d.S9, 

281 Minn. 480. 

In Mtehigan 

(3) Other matters. 

US.—Pierce v. New York Cent R. Co., D.CMich., 304 
F.Supp. 44. 
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88, Ky.—Townsend v. Stamper, 398 S.W.2d 45, 12 
A.L.R3d 108. 

88.5. U.S.—^Vaughan v. Southern Bakeries Co., D.C. 
S,C, 247 FJSupp. 782—Foskey v. US., D.C.R.I., 
490 RSupp. 1047. 

lowa-Schaebly v. Baker, 217 N.W.2d 708, app. after 
remand 221 N.W.2d 739. 

Tcnn.-Lyons v. Wagers, App., 404 S.W.2d 270, 55 
Tenn. 667. 

Pfeaent inflathmary trend 

(2) Increased costs based on projected inflationary 

tr^ not considesed. 

U.S.—Fnnkel v. US., D.CPa., 321 RSupp. 1331, affd., 
CA., 466 R2d 1226. 

Future inflationary trends 

U.S.—Culver v. Slater Boat Co., CA-La,, 688 Rad 280, 
on leh. 722 R2d 114, cert. den. 105 $.Ct. 90, 83 
LEd.2d 37, overruling Johnson v. Penrod Drilling 
Co.. 510 R2d 234. 

88.10. Ad damnuitt clause not test 

Vt—Dupont V. Benny, 291 A2d 404, 130 Vt. 281. 

Wis.-5:ek>f V. Capital Oty Transfer. Inc,, 139 N.W.2d 
1, 29 Wis.2d 384. 

90. US.—Baizelis v. Kulikowski, CAAriz., 418 F.2d 
869. 

95. Ky.—Townsend v. Stamper. 398 S.W.2d 45, 12 
A.L.R.3d 108. 
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Other matters concerning the exces¬ 
siveness of a verdict have been con- 
sidered.‘-^ 

1.5. Okl.—Complete Auto Transit,* Inc. v. Reese, 425 
P.2d 465. 

§ 199. Injuries to Property 

60.50. Fla.—Standard Oil Co. v. Dunagan, App., 171 
So.2d 622. 

Ga.—Georgia Hydratanc Gas, Inc. v. White, 140 S.E.2d 
129, no Ga.App. 826. 

S.D.—Hannahs v. Noah. 158 N.W.2d 678, 83 S.D. 296. 
Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 60 
Tenn.App. 129. 

Wis.—Schwalbach v. Antigo Elec. & Gas, Inc., 135 
N.W.2d 263, 27 Wis.2d 651. 

Interference with contractual rights 

(1) U.S.—^ABC-Paramount Records, Inc. v. Topps 
Record Distributing Co., C.A.Fla-, 374 F.2d 455—I^n- 
franconi v. Tidewater Oil Co., C.A.Vt., 376 F.2d 91, 
cert. den. 88 S.Q. 334, 389 U.S. 951, 19 L.Ed.2d 
361—Republic Gear Co. v. Borg-Wamcr Corp., CA. 
lU., 406 F.2d 57, cert. den. 89 S.Ct. 1596, 394 U.S. 
1000, 22 L.Ed.2d 777. 

Md.—Daugherty v. Kessler, 286 A2d 95. 264 Md. 281. 

61, m—City of Chicago Heights v. Desautcls, 270 
N.E2d 469, 132 IlLApp.2d 770. 

La.—Lewis v. Southern Pac. Transp. Co., App., 266 
So.2d 238. 

Minn.—Loyal Order of Moose Minneapolis Lodge No. 
38 V. Harry S. Horwitz & Co., 148 N.W.2d 362, 
275 Minn. 566. 

Or.—Scott V. Elliott, 451 P.2d 474, 253 Or. 168. 

Tex.—Mobile Pipc-Dillingbam v. Stark, Civ.Ai:^., 437 
S.W,2d 359. 

Mental anguish accompanying ikuury to proper¬ 
ty 

(2) Other instances. 

La.—Cooper v. Christensen, App., 212 So.2d 154, writ 
ref. 214 So.2d 718,252 La. 894, and 214 So.2d 720, 
252 La. 899—Speight v. Southern Farm Bureau 
Ins. Co., App., 254 So.2d 485. 

Particular awards held not excessive 

(3) Other awards. 

La.—Miller v. State Through Dept of Highways, App., 
211 So.2d 771. 

Miss.—Hinds-Rankin Metropolitan Water and Sewer 
Ass’n V. Reid, 256 So.2d 373. 

Utah—Leishman v. Kamas Valley Lumber Co., 427 
P.2d 747, 19 Utah 2d 150. 
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62. U.S.—AutrQT V, WilKams and Dunlap, C.A,La., 
343 R2d 730, reh. den. 346 R2d 1007-Continen- 
tal Can Co. V. Eazor Exp., Inc., CA.N.Y., 354 
R2d 222. 

Swanner v. U.S., D.CAla., 309 RSupp. 1183— 
General Mills, Inc. v. Calumet Harbor Terminals, 
Inc., D.CIll., 47 F.R.D. 189, 

Ky.—City of Louisville v. Louisville Seed Co., 433 
S.W,2d 638. 

La,—Germany v. New York Fire & Marine Underwrit¬ 
ers, Inc., App., 190 So.2d 642—Carl Heck Engi¬ 
neers, Inc. V. Daigle, App., 219 So.2d 294, applica¬ 
tion den. 221 So.24 517,253 La. 1082—Granger v. 
Bquillion, App., 2^ to,2d 764—Southern Tele¬ 
vision Electronics v. Rdul, App» 244 So.2d 624, 
writ ref. 247 So.2d 392, 258 La. 570-Buchanan v. 
Daspit, App., 24S So.2d 506—Rader v. Haiper 
Aviation, Inc., App., 246 So.2d 362. 

N.y.—Mullen v. Snclair Refining Co., 301 N.Y.S.2d 
716, 32 A.D.2d 1000. 

Tex.—Atchison, T. A SJF. Ry. Co. v. Mdhon, Civ.App., 

*473 S,W.2d 598, err. ref. no rev, err." 

Airplane 

Ala.—Parker v. Muse, Civ., 2K) So.2d 688, 47 Ala.App. 
84. 
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63. U.S.—Riverside Coal Co. v. United Mine Workers 
of America, C.A.Ky., 410 R2d 267, cert. den. 90 
S.a. 89, 396 U.S. 846, 24 L.Ed.2d 95. 

Fla.—North Dade Imported Motors, Inc. v. Brundage 
Motors, Inc., App., 221 So.2d 170. 

Ga.—National Ass'n for Advancement of Colored Peo¬ 
ple V. Overstreet, 142 S.E2d 816, 221 Ga. 16, cert 
dism. 86 S.Q. 1306, 384 US. 118, 16 L.Ed.2d 409, 
reh. den. 86 S.Ct 1857, 384 US. 981, 16 L.Ed.2d 
692. 

La.—Harwell v. Blossman Hydratane Gas, Inc., App., 
201 So.2d 666. 

Mo.—Coons V. Rogers, 429 S.W.2d 709. 

N.Y.—Mullen v. Sinclair Refining Co., 301 N.Y.S.2d 
716, 32 A.D.2d 1000. 

Mufien V. Jacobs, 294 N.Y.S.2d 636, 58 Misc.2d 

64. 

Wash.—Reefer Queen Co. v. Marine Const. A Design 
Co., 440 P.2d 448, 73 Wash.2d 774. 

Use of trat^ secrets 

(2) Other statements. 

U.S.—W. R. Grace A Co. v. Hargadine, C.A.Ohio. 392 
R2d 9—Forest Laboratories, Inc. v. Pillsbury Co., 
C.A.Wis., 452 R2d 621. 

67. La.—^Travelers Indem. Co. v. Sears, Roebuck A 
Co., App., 256 So.2d 321. 

N.M.—Fredenburgh v. Allied Van Lines, Inc., 446 P.2d 
868, 79 N.M. 593. 

Mental anguish accompanying injury to proper¬ 
ty 

La.—Nickens v. McGehee, App., 184 So.2d 271, writ 
ref. 186 So.2d 159, 249 La. 199. 

68, La.—Pittman v. Fowler, App., 191 So.2d 172— 
Malbrough v. Davidson, App., 219 So.2d 313, 
application den. 222 So.2d 66, 254 La. 10. 

Miss.—McManus v. Temple, 195 So.2d 830. 

N.Y.—SpUler v. Barclay Hotel, 327 N.Y.S.2d 426, 68 
Misc.2d 400. 
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72. US.—Laney Tank Lines, Inc. v. U,S., D.C.S.C., 
237 F.Supp. 205-^oncs v. U.S., D.C.U., 239 
F.Supp. 4H affd., C.A., 358 F.2d 309—Sodergren 
V. Goodman, D.C.S.C., 242 F.Supp’, 44—^Bettis v. 
Roachc, D.C.Canal Zone, 296 F.Supp. 947—Ard 
V. Edgington, D.CPla., 299 RSupp. 706. 

Ala.—Durham v. Sims, 187 So.2d 558, 279 Ala. 516— 
Robbins v. Voigt, 191 So.2d 212, 280 Ala. 207, 

Ark.-Jones v. Turner, 426 S.W.2d 401, 244 Ark. 603— 
Riley v. Shamel, 462 S.W.2d 228, 249 Ark. 845. 

D.C.—Parking Management, Inc. v. Pride, D.C.App., 
256 A.2d 899. 

Hawaii—Striker v. Nakamura, 446 P.2d 35, 50 Haw. 
590. 

Ky.—Daniel v. Kerby, 420 S.W.2d 393. 

La.—Laville v. Hartford Acc. A Indem. Co., App., 178 
So.2d 464—King v. Travelers Ins. Co., App., 188 
So.2d 236—Foil v. Burge, App., 196 ^.2d 567— 
Howard v. Brackvitch, App., 199 So.2d 538—Thi- 
bodaux V. Potomac Ins. Co., App., 201 $o.2d 159— 
Paquin v. Stockman, App., 203 So.2d 419—Picou 
v. Allstate Ins. Co., App., 206 So.2d 99—Julian v. 
Ralph, App., 206 So.2d 121—Rowe v. Travelers 
Ins. So.2d 121—^Lawrence v. Winn-Dixie Louisi¬ 
ana, Inc., App., 208 So.2d 329—Wascom v. Varna- 
do, App., 209 So.2d 72—Myles v. Lee, App., 209 
So.2d 533—^Malbrough v, Etevidson, App., 219 
So.2d 313, application den. 222 So.2d 66, 254 La. 
IB—Phoenix of Hartford Ins. Co. v. Llort, App., 
219 So.2d 789^Berfy v. FideUty A Cas. Co. of 
New York. App,, 223 So.2d 485—Cooper v. Eb- 
wirth, App., 223 So.2d 889, writ ref. 226 $o.2d 770, 
254 La, 780^Brignac v. Pan Am. Petroleum Corp., 
App,, 224 So.2d 84—Guidry v. Covington, App,, 
225 $o.2d 311—US. Fidelity A Guamnty Co. v. 
Hundley, App., 225 So.2d 477—Strong V. Ameri¬ 
can Sec. Ins. Co., App., 228 So.2d 46—Fontenot v. 
Liberty Mut. Ins. Co., Af^., 228 So.2d 327—Shep¬ 
ard V. Checker Cab Co., App., 230 So.2d 343—Par¬ 
ker v, Allstate Ins. Co,, A;:^., 230 $o.2d 656—Ber¬ 
geron V. C. Hugh Tarver, Jr. A Associates, Inc., 
App., 233 So,2d 704—Barry v. U.S, Fidelity A 
Guimanty Co., App., 236 So.2d 229—Menard v. 
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Travelers Ins. Co., App, 240 So.2d 390—Miller v 
Firemen’s Ins Co., App , 256 So 2d 649—Higgins 
V, Allstate ins Co, App , 260 So 2d 32. 

Me.—Black v Goodrich, 237 A 2d 148 
Mass.— Bergm v Lord, 236 N.E.2d 95, 354 Mass 756 
Miss.—Louisville & N R Co. v. Gutierrez, 208 So.2d 
908. 

Mo.—Ray v. Bartolotta, 408 S W.2d 838. 

N.D.—Creswell v. Guerard, 164 N.W 2d 907 
Ohio—Motonsts Mut Ins. Co v Walker, 265 N.E2d 
836, 26 Ohio Misc. 169. 

R. L_Waltz v Aycrigg, 235 A 2d 338, 103 RI. 109 

S. D—Thormahlen v. Foos, 163 N.W.2d 350, 83 S.D 

558. 

Tex —McDuff v. Howard, Civ App., 430 S.W 2d 953, 
err. ref. no rev. err, 

Utah—Williams v Lloyd, 403 P.2d 166, 16 Utah 2d 
427. 

Wash.—Smithline v. Chase, 463 P,2d 177, 1 Wash,App 
589. 

Particular awards held excessive 

(3) Other awards. 

D.C.—Gurganas v. W. K. Huntemann and Son Funeral 
Home, App., 252 A.2d 911 

La.—Scott v. Travelers, Ins. Co., App, 194 So.2d 154— 
Trahan v. Perkins, App., 197 So.2d 96—Heider v. 
Employers Mut Liability Ins. Co. of Wis., App,, 
231 So.2d 438. 

Minn.—Branch v. Boyer & Gilfillan Motor Co., 142 
N.W.2d 727, 273 Mmn. 544. 

Particular awards held proper 

(4) Other awards. 

U.S.—Wright V. U.S., D.C.Conn., 574 FSupp 160. 
Ga.—Keplinger v. Cook, 154 S.E.2d 765, 115 Ga.App. 
540. 

La —Sonnier v. State, Farm Mut. Auto. Ins Co., App,, 
179 So.2d 467—Self v. State Farm Mut Auto. Ins, 
Co., App., 183 So.2d 68—Leonard v Travelers Ins. 
Co., App., 183 So.2d 447—Graves v. Hartford Acc. 
& Indem. Co, App., 188 So.2d 173, writ ref. 190 
So.2d 234, 249 La. 717—Pittman v. Fowler, App, 
191 So.2d 172—Desselle v. Wilson, App., 200 
So.2d 693—Baker v. Employers’ Fire Ins Co, 
App., 201 So.2d 349—White v. Employers’ Fire 
Ins. Co., App., 201 So.2d 353—Hall v. Jackson, 
App.., 215 So-2d 367—Vercher v. Toda Enterprises, 
Inc., App., 216 So.2d 318. 

Mich.—Dixison v. Asher, App., 152 N.W.2d 161, 7 
Mich.App. 547. 

Mont.—Lenz Const. Co. v. Cameron, 674 P.2d 1101. 
Wis.—Krueger v. Steffen, 141 N.W.2d 200, 30 Wis.2d 
445, 

Particular awards held not excessive 

(4) Other awards. 

Fla.—Meakin v. Dreier, App., 209 So.2d 252. 

Ill—Barnes v. Croston, 247 N.E.2d 1, 108 IU.App.2d 
182. 

La.—Chastain v. Allstate Ins. Co., App., 212 So.2d 243. 
Mo.—Coonis V. Rogers, 429 S.W.2d 709 
Okl.-Oklahoma City v. Taylor, 470 P.2d 325. 

Pa.—Tranter v. Mandelbaum, 234 A.2d 845, 427 Pa. 
326. 

Tcnn.—Mello v. Williams, 404 S.W.2d 805, 56 Tenn. 
App. 59. 
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74. La.—Collins v. Lefort, App., 210 So.2d 895. 
Airboat 

U.S.—Rhoades, Inc. v. United Air Lines, Inc., C.A.Pa., 
340 F.2d 481. 

Yacht 

U.S.—Fmkel v. Challenger Manne Corp., D.C.Fla., 316 
F.Supp. 549. 

75. U.S.—Fchlhaber v. Indian Trails, Inc., D.C.Del., 
286 F.Supp. 499. 

77. La.—Trahan v. Florida Gas Transmission Co., 
App., 208 So.2d 550—Buckley v. Nat Harrison 
and Associates, App., 245 So.2d 522—^Womack v. 
Travelers Ins. Co., App., 258 So.2d 562, writ den. 
260 So.2d 701, 261 La. 775. 


Okl —Kerr-McGee Corp. v Petchinsky, 438 P 2d 475— 
Clearly Petroleum, Inc v Copenhaver, 476 P.2d 
327, 51 ALR3d 299 

Wis.—Frmger v Venema, 133 N.W.2d 809, 26 Wis 2d 
366—Hem v Torgeson, 205 N.W.2d 408, 58 
Wis.2d 9 

79, Tex—McMillen Feeds, Inc of Tex v Harlow, 
Civ.App, 405 S.W.2d 123, err ref no rev. err. 

82. Wis.—Brunette v Slezewski, 149 N.W.2d 578, 34 
Wis.2d 313. 
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88. US—Chicago, M., St, P & P R. Co. v. Tindal, 
D.C Iowa, 249 F.Supp. 988—^Union Pac. R Co v. 
Vale, Oregon Irr, Dist, 253 F.Supp 251—Neher 

V. U.S., D.C.Minn, 265 FSupp 210. 

Fla—Hamilton v Walker Chemical & Exterminating 
Co., Inc., App, 233 So 2d 440 

Ind—Smith v Glesing, 248 N.E.2d 366, 145 IndApp 
11 . 

Ky—Clement Bros Co. v. Everett, 414 S.W.2d 576. 

La.—Dubea v Roy, App., 200 So 2d 744—Rigaud v. 
Orkm Exterminating Co., App., 236 So.2d 916— 
Womack v Travelers Ins. Co., App., 258 So 2d 
562, writ den 260 So.2d 701, 261 La. 775—Mur¬ 
phy V. Central Louisiana Elec. Co., App., 261 So.2d 
694, wnt ref 263 So.2d 44, 262 La 302. 

Mich.—Bayley Products, Inc. v. American Plastic Prod¬ 
ucts Co, 186 NW.2d 813, 30 Mich App 590. 

Mo.—Kirst V. Clarkson Const. Co, App., 395 S.W.2d 
487 

N Y.—Mullen v Sinclair Refining Co., 301 N.Y S.2d 
716, 32 A.D2d 1000. 

S.C.—New Foundation Baptist Church v Davis, 186 
S.E 2d 247, 257 S C. 443 

Tex.—Baroid Division, National Lead Co v Early, 
Civ App, 390 SW.2d 866—City of Houston v. 
McFadden, Civ App, 420 S W.2d 811, err. ref no 
rev. err. 

W.Va.—Ellison v. Wood & Bush Co, 170 S.E 2d 321, 
153 W.Va. 506. 

Particular awards held not excessive 

(5) Other particular awards, 

U S.—Duckett v, Clement Bros Co., C A Ky., 375 F.2d 
963. 

Ala.—Vinyard v. Duck, 180 So.2d 522, 278 Ala. 687 

Ky.—Terry & Wright of Ky., v Cnck, 418 S.W.Zd 217. 

Wis— Schwalbach v Antigo Elec. & Gas, Inc., 135 
N.W.2d 263, 27 Wis.2d 651. 
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88.5. Wash.—DeYoung v Swenson, App., 493 P,2d 
1247, 6 Wash.App. 452 

90. La.—Gullatt v Ashland Oil & Refining Co., 
App., 243 So.2d 820—Burgess v. Travelers Ins. 
Co., App., 254 So.2d 163. 

94. U S.—Maioof v. U.S., D.CMd, 242 F.Supp. 175. 

La.—McBride v. Duckworth, App,, 232 So.2d 122— 

Womack v. Travelers Ins, Co., App., 258 So.2d 
562, writ den. 260 So.2d 701, 261 U. 775. 

95. Cal.—Solis v. Contra Costa County, App., 60 
CaLRptr. 99, 251 C.A.2d 844. 

La.—Dupre v. Roane Flying Service, Inc., App., 196 
So.2d 835, application den. 199 So.2d 918, 250 La. 
906 

Wyo.—Reeder Flying Service v. Crompton, 470 P.2d 
281 
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97. La.—^Trahan v, Florida Gas Transmission Co, 
App., 208 So.2d 550. 

N.D.—Schmeet v. Schumacher, 137 N.W.2d 789. 

99. La.—Poole v. Guste, App., 246 So.2d 353, affd. 
262 So 2d 339, 261 La. 1110. 

§ 200. Breach of Contract 

3. U.S.—Glazer v. Glazer, C.A.La., 374 F.2d 390, 
cert. den. 88 S.Ct. 100, on remand, D.C., 274 
F.Supp. 471, on remand 278 F.Supp. 476—^Tenne- 
co Chemicals, Inc. v. Gulf Naval Stores Co, C A. 
Miss., 388 F2d 302—Warner v. Billups Eastern* 
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Petroleum Co., C A S.C., 406 F.2d 1058—Hanni- 
gan V Sears, Reobuck <fc Co, C.A.IIL, 410 R2d 
285, cert den. 90 S.Ct 214, 396 U.S. 902, 24 
L.Ed.2d 178—Bums Bros. Plumbers, Inc. v. 
Groves Ventures Co., C.A.Ohio, 412 F.2d 202. 

Riley V General Mills, Inc., D.C.Pa., 226 
F.Supp 780, remd, C A., 346 F.2d 68—Precision 
Dynamics Corp v Amencan Hospital Supply 
Corp, D.C.Cal, 241 F.Supp. 436--Benham v. 
World Airways, Inc, D.C.Hawaii, 296 F.Supp 813 
—Albrecht v. Herald Co, D.C.Mo., 321 F.Supp. 
99, affd. in part, revd. in part on oth. grds, C.A., 
452 F.2d 124-Wurlitzer Co. v. Oliver, D.C.Pa., 
334 F.Supp. 1009 

Ark.—Farmers Co-op. Ass’n, Inc,, of Rogers v. Phillips, 
405 S W 2d 939, 241 Ark. 28, app. after remand 
422 S.W.2d 418, 243 Ark 809 
Cal —Coleman Engineering Co. v. North Am Aviation, 
Inc., 53 Cal.Rptr. 1, 420 P2d 713,: 65 C2d 396. 

Shelly v Hansen, 53 Cal Rptr 20, 244 C.A.2d 
210 

Conn,—Granato v. Bennettiere, Cir A.D., 246 A.2d 901, 
5 Conn.Cir 150. 

Fla.—Safe-T-Lawn, Inc v. Agncultural Engineering 
Ass’n, App, 235 So.2d 25. 

Ill —Narowetz Heating & Ventilating Co. v. Solar Sales, 

l nc, 230 N.E.2d 37, 86 Ill App 2d 387—Franzen v 
Dunbar Builders Corp, 270 N.E.2d 118, 132 Ill 
App.2d 701. 

La.—A.A. Home Imp. Co. v Irwin, App., 231 So.2d 
437—Velasquez v. Custom Built Homes, Inc., 
App,, 246 So,2d 699 

N Y,—Blossom Dairy, Inc v Hawthom-Mellody 
Farms Dairy, Inc., 287 N.Y.S 2d 323, 29 A.D.2d 
832—Dillon v. Magner, 287 N.Y,S.2d 519, 29 
A D.2d 759. 

Pa.—Albaugh v Stackpole Co., 83 Dauph 136 
Tenn.—Edenfield v Woodlawn Manor, Inc., 462 
S.W,2d 237, 62 Tenn.App. 280. 

Wash —Reynolds Metals Co. v. Electric Smith Const. & 
Equipment Co., 483 P.2d 880, 4 Wash.App. 695— 
Marshall v Food, Chemical, & Research Laborato¬ 
ries, Inc., 484 F.2d 426, 4 Wash.App. 789. 
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4. U.S—Country (Social) Club of Savannah, Inc. v. 
Sutherland, C.A.Ga., 411 F.2d 599—Kane Realty 
Corp. v. Harilee-Quattlebaum Const. Co., CA. 
N.C., 424 F,2d 253 

Consolidated Masoniy & Fireproofing, Inc. v. 
Wagman Const Corp., D.CVa., 273 F.Supp. 693, 
affd., C.A., 383 F.2d 249 

Ala.—Bonds v Akins, 224 So 2d 630, 284 Ala. 273. 
Shiver v. Barrow, Civ., 232 So.2d 676, 45 Ala. 
App 495. 

Alaska—United Bonding Ins. Co. v. Castle, 444 P.2d 
454 

Ark.—Mooney v. Skoumal, 476 S.W.'2d 237, 251 Ark. 
1021—Clark v. Madeira, 477 S.W.2d 817, 252 Ark. 
157. 

Cal—Bayuk v. Edson, 46 Cal.Rptr. 49, 236 C.A.2d 
309—Bnstol Convalescent Hospital v Stone, 66 
aiRptr 404, 258 C.A.2d 848. 

Colo.—Kellogg V. Pizza Oven, Inc, 402 P 2d 633, 157 
Colo 295—Hi-Valley Constructors, Inc. v. Heyser, 
428 P.2d 354, 163 Colo 1. 

Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61—Summit Const. Co. v. Yeager 
Garden Acres, Inc., 470 P.2d 870, 28 CoIo.App. 
110, app. after remand 513 P. 458, 32 CoIo.App. 
242. 

DC.—Bergman v. Parker, App., 216 A.2d 581. 

Ga.—Gardner v. Tarpley, 169 S.E.2d 690, 120 Ga.App. 
192. 

Ill —Ross V. Danter Associates, Inc., 242 N E.2d 330, 
102 IllApp.2d 354. 

Ind.—Czeck v. Van Helsland, 241 N.E.2d 272, 143 

l nd. App. 460—Horsley v. Slough, 277 N.E.2d 919, 
151 IndApp. 123. 

Ky.—R C R Leasing, Inc. v. Harpring Sales & Electors, 
Inc., 474 S.W.2d 870. 

La.—Wurst v. Pruyn, 202 So.2d 268, 250 La. 1109. 
Unverzagt v. Young Builders, Inc., 207 So.2d 
405, affd. 215 So.2d 823, 252 La. 1091—Crescent 
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City Const. Corp. v. Monteleone, App., 209 So.2d 
311, writ ref. 211 So.2d 330, 2‘52 U. 466, and, 211 
So.2d 330, 252 U. 468—Rathe v. Maher, App., 
223 So.2d 248. 

Minn.—Marshall v. Marvin H. Anderson Const. Co., 
167 N.W.2d 724. 283 Minn. 320. 

Miss—^Dennis v. Berryman, 200 So.2d 437. 

Mo.—R. W. Farmer Const. Co. v. Carter, 454 S.W.2d 
30. 

Tex—Moore v. Werner. av.App., 418 S.W.2d 918— 
Garrison v. Dunaway, Civ.App., 440 S.W.2d 408— 
Winandy Greenhouse Const., Inc. v. Graham 
Wholesale Floral, Inc., av.App., 456 S.W.2d 470- 
Pacific Coast Engineering v. Trinity Const. 
Co., av.App., 467 S.W.2d 635, affd. in part, revd. 
in part on oth. grds., Sup., 481 S.W.2d 406. 

Utah—Shupe v. Menlove, 417 P.2d 246, 18 Utah 2d 
130-Palombi v. D & C Builders. 452 P.2d 325, 22 
Utah 2d 297. 

Particular awards held not excessive 

(3) Other particular awards. 

U,S.—Mechanical Wholesale, Inc. v. Universal-Rundle 
Corp., CA.Tex., 432 F.2d 228. 

Clark V. Ferro Corp., D.CTcnn., 237 F.Supp. 
230. 

Conn.—Coast Industries, Inc. v, Noonan, ar.A.D., 231 
A.2d 663, 4 Conn.Cir. 333. 

Ga.—^Robertson v. Gore, 154 S-E.2d 748, 115 Ga.App. 
537. 

N^.—^Kustom Kreations, Ltd. v. Duxbury, 342 
N.W.2d 656, 216 Neb. 99. 

Ohio-Walker v. Huber Homes, Inc,, 203 N.E.2d 268, 
120 Ohio App. 469. 

S.D.—Murray v. Jibbcn, 135 N.W.2d 227, 81 S.D. 359. 

Wash.—^Prier v. Refrigeration Engmeering Co., 442 
P.2d 621, 74 Wash.2d 25. 

Root installation 

U.S.—Salem Towne Apartments, Inc. v, McDaniel & 
Sorts Roofing Co., D.CN.C, 330 F.Sttpp. 906. 

Sewer system 

La.—^Midland Motels, Inc., v. Central Plumbing & 
Heating Ca, App., 252 So.2d 729. 
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43» U.S.—Moosman v. Joseph P. Blitz, Inc., C.A. 
Cona, 358 F.2d 686-Aalco Const. Co. v. F. H. 
Liimeman Const. Co., C.A.OkL, 399 F.2d 516— 
Peter Kiewit Sons* Co. v. Summit Const Co., 
CA.S.D., 422 F2d 242—U3. For Use of Howard 
Steel Ca v. United Pac. Ins. Co., C.A111., 427 
F.2d 366—Carter Elec. Co. v. S.S. Silberblatt, Inc., 
CA.MO., 448 F.2d 1279. 

R. P. Farnsworth & Co. v. Continental Marble 
Co., D.C.Puerto Rico, 276 F.Supp. 349—J. A. 
Jones Const. Co. v. Greenbriar Shopping Center, 
D.CGa., 332 F.Supp. 1336, CA., affd. 461 F.2d 
1269. 

Ala.—Bradley v. Jones. 211 Sa2d 465, 282 Ala. 331. 

Ariz.—Sorensen v. Robert N. Ewing, General Contrac¬ 
tor. 448 P2d no, 8 ArizApp. 54a 

ArL—McDaniel Bros. Const Co. v. Mid-State Const. 
CO., 482 S.W.2d 825. 252 Ark. 1223. 

Ill.—T it T Trucking &. Excavating Co. v. John F. 
Chappie Co., 278 N.E2d 520, 3 BlApp. 312. 

La.—West Bank Sted Electors Corp. v. Charles Carter 
& Co.. App., 248 So.2d 52. 

Nd).—Kingery Const Co. v. Scherbarth Welding, Inc., 
185 N.W.2d 857, 186 Neb. 653. 

Or.—Douglas Const Corp. v. Mazama Timber Prod¬ 
ucts, Inc., 471 P.2d 768, 256 Or. 107. 

Tex.—Warner Const Co. v. Blue Diamond Co., Civ. 
App., 429 S.W.2d 912, err. ref. no rev. err,—Hays 
V. H. J. Hogan, Inc., OvApp., 474 S.W.2d 330. 

Wash.—Paduano v. J. C. Boespflug Const. Co., 403 
P.2d 841, 66 Wash.2d 527—Beardmore Heavy 
Hauling and Crane Service, Division of Consolidat¬ 
ed Freigbtways v. Morin, 427 P.2d 975, 71 
Wash.2d 273—Wells v. Scott, 454 P.2d 378, 75 
Wa8h.2d 922. 

5, U.S.—^Vitex Mfg. Corp. v. Caribtex Coip., CA.Vir- 
gin Islands, 377 F.2d 795. 


Andros Marine Chartering Co. v. Tug Gladiator, 
D.C.Puerto Rico, 307 F.Supp. 17. 

Cal.—Dallman Co. v. Southern Heater Co., 68 Cal. 
Rptr. 873, 262 C.A.2d 582. 

Conn.—Everson v. Rex, Inc., Cir.A.D., 249 A.2d 854, 5 
Conn.ar. 258. 

Ill.—Jeffreys v. Hickman, 269 N.E2d 110, 132 Ill. 
App.2d 272. 

Mo.—Stamm v. Reuter, App., 432 S.W.2d 784. 

N.M.—Panhandle Irr. Inc. v. Bates, 437 P.2d 705, 78 
N.M. 706. 

Wis.—Lisowski v. Cheneoff, 155 N.W.2d 619, 37 
Wis.2d 610. 

7. N.Y.—Alka Precision Tool & Experimental Work, 

Inc. V. Kientzler, 258 N.Y.S.2d 715, 23 A.D.2d 
780. 

7,5. Fla.—Niagara Therapy Mfg. Corp. v. Niagara 
Cyclo Massage of Miami, Inc., App., 196 So.2d 
474. 

N.D.—^North Am. Pump Corp. v. Clay Equipment 
Corp., 199 N.W.2d 888. 

Wash.—Cromwell v. Gruber, 499 P.2d 1285, 7 Wash. 
App. 363. 

Wis.—Entzminger v. Ford Motor Co., 177 N.W.2d 899, 
47 Wis.2d 751, 54 A.L.R.3d 317.. 

8. Advertising contract 

(2) Other contracts. 

N.Y.—^West, Weir & Bartel, Inc. v. Mary Carter Paint 
Co.. 294 N.Y.S.2d 837, 31 A.D.2d 517, mod. on 
oth. grds. 255 N.E2d 709, 25 N.Y.2d 535, 307 
N.Y.S.2d 449, am. on oth. grds. 259 N.E2d 483, 26 
N.Y.2d 969, 31 N.Y.S.2d 13. 

9. U.S.—Southern Nat Bank of Houston, Tex. v. Tri 

Financial Corp., D.CTex., 317 F.Supp. 1173, affd. 
in part, vac. in part, C.A., 458 F.2d 688. 
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14, U.S,—Koehring Co. v. E D. Etnyre & Co., D.C. 
Ill., 254 F.Supp. 334. 

Mich.—Brillhart v. Danneffel, 194 N.W.2d 63, 36 Mich. 
App. 359. 

N.Y,—Scientific Management Institute, Inc. v. Miner, 
289 N.Y.S.2d 336, 29 A.D.2d 962. 

Tex.—Barrett v. Curtis, Civ.App., 407 S.W.2d 359— 
Chemical Cleaning, Inc. v. Chemical Cleaning & 
Equipment Service, Inc., Civ.App., 456 S.W.2d 724, 
err. ref. no rev. err. 

Wash.—Jorgensen v. D. K. Barnes, Inc., 420 P.2d 689, 
69 Wash.2d 579. 

§ 201. Remission of Excess 

17. U.S.—Nelson v. Keefer, CAPa., 451 F.2d 289. 
Ariz.—McClain v. Sinclair, 410 P.2d 500, 2 ArixApp. 

543. 

Ga.—Georgia Power Co. v. Harwell, 149 S.E2d 376, 
113 Ga.App. 653. 

III.—Numberger v. Warren & Van Praag, Inc., 272 
N.E2d 234, 133 ni.App.2d 843. 

Vt.—Wood V. Travelers Indem. Co., 266 A.2d 430, 128 
Vt 441. 

Factors Considered 

N.J.—Lemaldi v. De Toniaso of America, Inc., 383 
A2d 1220, 156 N-LSuper. 441. 

18, U.S,—Palmer v. Haluplzok, D.C.Minn., 294 
F.Supp. 489, 

Abu—Central of Georgia Ry. Co. v. Steed, 248 So.2d 

110, 287 Ala. 64. 

Ariz.—Spur Feeding Co. v, Fernandez, 472 P.2d 12, 106 
Ariz. 143, 49 AL.E3d 925. 

Ark.—Dorey v. McCoy. 442 S.W.2d 202, 246 Ark. 
1244. 

Cal.—Cyrus v. HavBon, 135 Cal.Rptr. 246, 65 C.A.3d 
306. 

D.C.—Afro-American Pub. Co. v. Jaffe, C.A,, 366 F.2d 
649, 125 U.S.App.D.C. 70. 

Ga.—Ford Motor Ca v. Lee, 229 &E2d 379, 237 Ga. 

554, conf, to 231 S.E,2d 571, 140 Ga.App. 579. 
III.—Roewe v. Lombardo, App., 221 N,E2d '521, 76 

111. App.2d 164. 

Md.—Carl M. Freeman Associates, Inc. v. Murray, 306 
A.2d 548, 18 Md.App. 419, 
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Minn.—DeWitt v. Schuhbauer. 177 N.W.2d 790, 287 
Minn. 279. 

N.H.—Reid v. Spadone Mach. Co., 404 A.2d 1094, 119 
N.H. 457. 

N.M.—Montoya v. Moore, 422 P.2d 363, 77 N.M. 326. 

N.Y.—Spoar v. Fudjack, 263 N,Y.S.2d 340, 24 A.D.2d 
731—Beyer v. Murray, 306 N.Y.S,2d 619, 33 
A.D.2d 246—Rice v. Ninacs, 312 N.Y.S.2d 246, 34 
A.D.2d 388. 

Or.—McMahan v. States S.S. Co., 474 P.2d 515, 256 
Or. 554, cert. den. 91 S.a. 977, 401 U.S. 956, 28 
L.Ed.2d 239. 

Pa.—Corabi v. Curtis Pub. Co., 262 A.2d 665, 437 Pa. 
143. 

Rozik V. Heilman, 45 Wash.Co. 189. 

Tex.—Best Steel Bldgs., Inc. v. Hardin, Civ.App., 553 
S.W.2d 122, err. ref. no rev. err. 

Utah—CJf,S. quoted in Utah State Road Commission v. 
Johnson, 550 P.2d 216, 217. 

Wis.—Lisowski v. Chenenoff, 155 N.W.2d 619, 37 
Wis.2d 610-^ramski v. Hanson, 173 N.W.2d 
655, 45 Wis.2d 698. 

Court not required to choose altemative over 
granting unconditional new trial 

N.D.—Neibauer v. WeU, 319 N.W.2d 143. 

Failure to m^e timely motion held not waiver 

Ark.—Dorey v. McCoy, 442 S.W.2d 202, 246 Ark. 
1244. 

Where verdict product of improper motives 

Tex.—Lee v. Andrews, Civ.App., 545 S.W.2d 238, err. 
dism. 

19. U.S.—Curtis Pub. Co. v. Butts, CA.Ga., 351 F.2d 
702, affd. 87 S.Q. 1975, 388 U.S. 130, 18 LEd.2d 
1094. Reh. den. 88 S.O. 11, 389 U.S. 889, 19 
L.Ed.2d 197—American Mail Line, Limited v. 
Weaver, CA.Or., 408 F.2d 674. 

Ariz.—Howard P. Foley Co. v. Harris, 456 P.2d 398, 10 
ArixApp. 78. 

Ark.—Dorey v. McCoy, 442 S.W.2d 202, 246 Ark. 
1244. 

Cal.—Beagle v. Vasold,'53 Cal.Rptr. 129, 417 P.2d 673, 
65 C2d 166. 

D.C—Thomas v. Potomac Elec. Power Co., D.C., 266 
F.Supp. 687. 

aty Stores Co. v. Gibson, App,, 263 A.2d 252. 

Fla.—Cohen*s Estate v..Margoa, Inc., App., 281 So.2d 
406, writ discharged. Sup., 309 So.2d 539. 

Ga.—Georgia Power Co. v. Harwell, 149 S.E2d 376, 
113 Ga.App. 653. 

La.—Fireman’s Ins. Co. of Newark, N. J. v. Green, 
App., 221 So.2d 843—Floyd v. Cty of New Or¬ 
leans, App., 242 So.2d 332, writ ref. 244 So.2d 857, 
257 La. 984. 

Mich.—Hixson v. Schefke, 198 N.W.2d 758, 40 Mich. 
App. 218. 

Minn.—Fifer v. Nelson, 204 N.W.2d 422, 295 Minn, 
313—^Jaros v. Warroad Municipal liquor Store, 
227 N.W.2d 376, 303 Minn. 289. 

Mo.—Woodford v. Illinois Cent. Gulf R, Co., App., 518 
S.W.2d 712. 

N.C.—Lazenby v, Godwin, 253 S.E2d 489, 40 N.C. 
App. 487. 

N.D.-Welken v. Conley, 252 N.W.2d 311. 

Or,—Oliver v. Burlington Northern, Inc,, 531 P.2d 272, 
271 Or. 214. 

S.C.—Hicks V. Herring, 144 S.E2d 151, 246 S.C 429. 

Tex—Burrous v. Knotts, avj4.pp., 482 S.W.2d 358. 

Wash.—Stanard v. Bolin, 565 P.2d 94, 88 Wash.2d 614. 

Wis.—Koele v. Radue, 260 N.W.2d 766, 81 Wis.2d 583. 

Held no error 

Ill.—Small V. Bastian, 238 N.E2d 155, 96 IEApp,2d 
195—MayhaU v. McDonnell, 272 N.E2d 730, 133 
IIl.App.2d 44. 

Pa.—Wright V. Engle, 389 A.2d 1144, 256 Pa.Super. 
321. 

Tex.—Grace v. Starrett, Civ.App., 411 S.W.2d 774, err. 
ref, no rev. err.—Pat H. Foley & Co. v. Wyatt, 
Ov.App,, 442 S.W.2d 904, err. ref, no rev. err. 
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Remittitur held proper 

U.S—Saleeby v Kingsway Tankers, Inc., D.CNY., 
531 F.Supp. 879 

Colo—Pino V. Martinez, 574 P 2d 518, 40 Colo.App 
333. 

Fla.—St Louis-San Francisco Ry. Co. v Sidberry, App 
1 Dist., 406 So 2d 82 

Miss—Dennis v, Berryman, 200 So 2d 437. 

R. I.—Pimental v. Butterfield, 387 A 2d 1386, 120 R I, 

' 410. 

S. D.—Hulstein v. Meilman Food Industries, Inc, 293 

N.W.2d 889 

Tex.—Greyhound Lines, Inc. v Duhon, Civ App., 434 
S W.2d 406 

Refusal held proper 

US.—Walker v. Boulet, C.AMont., 473 F.2d 1265. 
La —Jack v. Kansas City Southern Ry Co., App., 392 
So.2d 499, writ ref.. Sup., 397 So.2d 805. 

N.C.—Stone v. Paradise Park Homes, Inc, 245 S.E 2d 
801, 37 N.C.App. 97, cert, den. 248 S.E.2d 257, 
295 N.C. 653. 

S.C.—Howard v. Holiday Inns, Inc, 280 S.E.2d 204, 
276 S C. 502. 

W.Va.—Cochran v. Appalachian Power Co., 246 S.E.2d 
624. 

Should not have been reduced 
N.Y.—Klimvakis v. Caruso, 388 N.YS2d 671, 54 
A.D.2d 972 

R.I.—Pimental v. Butterfield, 387 A.2d 1386, 120 R.I 
410. 

Function of remittitur 

Me.—Nyzio v. Vaillancourt, 382 A.2d 856. 

20. Ill.—First Nat. Bank, Mattoon v Standard Paving 
Co, 303 N E.2d 29, 15 Ill.App.3d 7 

21. Fla.—Burleson v. Stark, App., 357 So 2d 1038 
Neb.—Duplex Mfg. Co. v. Atlas Leasing Corp., 146 

N.W.2d 205, 180 Neb 851, 

Or.—McMahan v. States S.S. Co., 474 P.2d 515, 256 
Or. 554, cert. den. 91 S.Ct 977, 401 US. 956, 28 
L.Ed,2d 239. 

Requires option for new trial 
Fla.—Stuart v. Cather Industries, Inc., App, 327 So.2d 
99. 

Tenn.—Smith v. Shelton, 569 S.W.2d 421 
Interference with jury determination 
Ala.—Great Atlantic and Pac. Tea Co., Inc. v. Sealy, 
374 So 2d 877. 

Ariz.—Magma Copper Co. v, Shuster, App, 575 P,2d 
350, 118 Ariz. 151. 

Utah—Batty v. Mitchell. 575 P.2d 1040. 

22. U.S.—Power v. Union Pac. R. Co,, C.A,Wash., 
655 F.2d 1380. 

Sheats v, Bowen, D.C.Del., 318 F.Supp. 640. 
Colo —Leo Payne Pontiac, Inc. v. Ratliff, 497 P.2d 997, 
178 Colo 361. 

Fla.—Burleson v. Stark, App, 357 So.2d 1038. 

Ill.—^Yale Development Co., Inc v. Texaco, Inc., 366 
N.E.2d 892, 9 Ill.Dcc. 381, 51 Ill.App.3d 616. 
Kan.—Ford v. Guarantee Abstract & Title Co., Inc,, 
553 P.2d 254, 220 Kan. 244. 

La.—Searcy v. Porter, App., 381 So.2d 540. 

Mo.—Rotermund v. Basic Materials Co., App., 558 
S.W.2d 688. 

N.C.—Redevelopment Commission of City of Durham 
V. Holman, 226 S.E.2d 848, 30 N.C.App. 395, cert, 
den., 229 S.E.2d 33, 290 N.C. 778, 

Held error 

Colo.—Leo Payne Pontiac, Inc. v. Ratliff, 486 P.2d 477, 
29 Colo.App. 386, Sup., affd. in part, revd, in part 
on oth. grds. 497 P.2d 997. 

Ga.—McDonald v. McDonald, 194 S.E.2d 429, 229 Ga 
702, app. after remand 198 S.E.2d 656, 230 Ga. 
674. 

Ill.—Numberger v. Warren & Van Praag, Inc., 272 
N.E.2d 234, 133 IU.App.2d 843. 

N-Y.—Ferro v. Maline, 296 N.Y.S.ld 967, 31 A.D.2d 
779 —Manca v. Spencer, White & Prentis, Inc., 323 
N.Y.S.2d 85, 37 A.D.2d 554. 


Applicable to jury trials only 
Ill —Horvath v Specter Freight System, Inc., 243 
NE2d471, 102 Ill.App.2d 112 

Requires option for new trial 
SC—Ford Motor Credit Co. v. O’Neill, 205 S.E.2d 
170, 262 S.C 413. 

Authority lacking 

Wis.—Dupler v. Seubert, 230 N W.2d 626, 69 Wis 2d 
373. 

No remittitur is permitted if punitive 
damages are found to be excessive. 

22.5, Iowa—Claude v Weaver Construction Compa¬ 
ny. 158 NW2d 139, 261 Iowa 1225, I A L.R.3d 
1336—Northrup v. Miles Homes, Inc. of Iowa, 
204 N.W 2d 850. 
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23, U.S.—Pierce v. Der Wienerschnitzel Intern., Inc., 
D.CMo, 313 F.Supp. 740 

La.—Wiewiarawska v. Checker Cab Co. of New Or¬ 
leans, App., 182 So.2d 832—^Thibodeaux v. Travel¬ 
ers Indem. Co., App,, 215 So.2d 215—Dull v 
Employers Liability Assur. Corp., App., 233 So.2d 
43—Harden v. Houston Fire & Cas Co., App., 234 
So.2d 219. 

N.D—Holecek v Janke, 171 N.W 2d 94 

No criterion 

(5) Other statements. 

U.S.—Brown v. Louisiana & A. Ry Co., C A.Tex, 429 
F.2d 1265. 

24, U.S.—Perry v. Bertsch, CA.N.D, 441 F.2d 939. 
Ark —Clark County Lumber Co v Collins, 459 S.W.2d 

800. 

Conn.—Gorham v Farmington Motor Inn, Inc., 271 
A.2d 94, 159 Conn 576 

Iowa—Henneman v. McCalla, 148 NW.2d 447, 260 
Iowa 60—Fetters v. City of Des Moines, 149 
N.W.2d 815, 260 Iowa 490. 

25, Fla.—Washington County Kennel Club, Inc. v. 
Edge, App., 216 So.2d 512. 

La.—Miller v. Thomas, App., 234 So.2d 67, am. on oth. 
grds 246 So 2d 16, 258 La. 285—Dickson v, Zu¬ 
rich Ins. Co., App, 261 So.2d 350, 

Mo.—Hamilton v. Slover, 440 S.W.2d 947. 

Steele v, Yacovelli, App, 419 S.W.2d 477. 
Tenn.—Lyons v. Wagers, App,, 404 S.W.Zd 270, 55 
Tenn. 667. 

Tex—Moses v Adams, Civ App, 428 S.W.Zd 131, err. 
ref. no rev. err 

Wis.—Moritz v. Allied Am. Mut, Fire Ins. Co., 133 
N W 2d 235, 27 Wis.2d 13—Ash v. American Fam¬ 
ily. Mut. Ins. Co„ 148 N.W.2d 58, 33 Wis.2d 
59i—Bourassa v. Gateway Erectors, Inc, 194 
N.W.2d 602, 54 Wis.2d 176, 

Other statements as to extent of value 

(1) La.—McConathy v. United Services Auto. Ass’n, 
App., 188 So.2d 470—Simpson v, Alexander, App., 195 
So.2d 457. 

(2) La.-D]ds v Ashley, 200 So.2d 1, 250 La, 935. 

(5) Additional statements. 

La.—Bernard v. Castille, App., 197 So.2d 731, applica¬ 
tion den. 199 So.2d 914, 250 La 894—Broussard v. 
St. Paul Fire & Marine Ins. Co., App., 198 So.2d 
458—Guy v, Kroger Co, App., 204 So.2d 790—Vi¬ 
ator v. Gilbert, 206 So.2d 106, writ ref. 208 So.2d 
323, 251 La 1047, and 208 So.2d 323, 251 La. 
1048, writ issued 208 So.2d 326, 251 La. 1056, am. 
on oth. grds. 216 So.2d 821, 253 La: 81—Harris v. 
Travelers Ins. Co., App., 207 So.2d 891—Hall v. 
New Orleans Public Service, Inc., App,, 209 So.2d 
168—Desroche v. Seybold, App., 209 So.2d 288, 
application den. 211 So.2d 328, 252 La. 460—De 
Battista v. Southern Pac. Co., App., 222 So.2d 
552—^Pelas v. Gulf Oil Corp., App., 222 So.2d 
581—Couvillion v. Marquette Cas. Co., App., 200 
So.2d'^22—Desselle v. Wilson, App., 200 So.2d 
693—Fish v. Martin, App., 201 So.2d 341—Arnold 
v. Patterson, App., 224 So.2d 820, writ ref. 227 
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So.2d 591, 254 U 845-Hemdon v. Fidelity & 
Cas. Co. of New York, App., 237 So-2d 723— 
Tubbs v. Allstate Ins. Co., App., 238 So.2d 395— 
Gouta V. Madison, App., 238 So.2d 799. 

Considerations in making comparisons 

(4) Other statements. 

La.—Scott V Hardware Dealers Mut. Ins. Co,, App., 
189 So.2d 29, writ ref. 190 So.2d 233, 249 La. 713. 

N.Y.—Monroe v. Leonard, 308 N,Y.S.2d 933, 62 
Misc.2d 463, affd. 309 N.Y.S.2d 642. 62 Misc.2d 
467, 

Awards in other jurisdictions 

U.S—Kapuschmsky v. U S., D.C.S.C., 259 F.Supp. 1. 
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26. La.—Latour v. New York Fidelity & Cas. Co., 
App., 223 So.2d 694. 
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27. La.—Anselmo v. U.S. Fire Ins Co., App., 169 
So.2d 550—Miller v. Central Mut Ins Co., App., 
174 So,2d 280—Hamey v, Kountz, App., 218 
So.2d 913, writ ref. 221 So,2d 521, 253 La. 1093. 
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29. Ind.—Conklin v. Schillinger, 257 A.2d 187, 255 
Md. 50. 

Minn.—Sorenson v. Cargill, Inc, 163 N.W.2d 59, 281 
Minn. 480. 

Awards held excessive 

(6) Other awards. 

La.—Spizer v. Dixie Brewing Co., App., 210 So.2d 
528—Goudeau v. Texas Gas Transmission Corp., 
App., 225 So.2d 679 

Miim.—Thill V. Modem Erecting Co.. 136 N.W.2d 677, 
272 Minn. 217. 

N.Y.—Deutsch v. Doctors Hospital, Inc., 270 N.Y.S,2d 
766, 2b A.D 2d 520—Belt v Port of New York 
Authonty, 272 N.YS.2d 799, 26 A.D.2d 676, affd. 
227 N.E.2d 397, 19 N.Y.2d 850, 280 N.Y.S.2d 
581—Gnoj V. City of New York, 288 N.Y.S.2d 368, 
29 A.D.Zd 404—Stark v, Penn Cent Co., 302 
N.Y.S.2d 38, 32 A.D.2d 910, app. dism. 252 
N.E.2d 140, 25 N.Y.2d 915, 304 N.y.S.2d 609, 
affd. 257 N.E.2d 651, 26 N.Y.2d 761, 309 N.Y.S.2d 
203~Schachter v. Doctors Hospital, 310 N.Y,S2d 
457, 34 A D.2d 760. 

Pa.—Harrison v. Onelli, 52 Del.Co. 449. 

31. Between $75,0(K) and $85,000 

N.Y.—Ranieri v Roach, 306 N.YS.Zd 25, 33 A.D.2d 
865. 

$92,000 

Pa.—Murphy v. Taylor, 269 A.2d 486, 440 Pa. 186. 

32. La.—Lewis v. Fidelity & Cas. Co. of New York, 
App., 230 So.2d 636 

Miss.—Ingalls Shipbuilding Corp. v, McDougald, 228 
So.2d 365. «• 

33. Fla.—Smith v. Goodpasture, App., 179 So.2d 240. 

La.—clones v. Aetna Cas, & Sur. Co., App., 198 So.2d 

523, writ ref 199 So.2d 926, two cases, 250 La. 
930, 932, cert. den. 88 S.Ct. 471, 389 US. 990, 19 
L.Ed.2d 482—^Duplechin v. Pittsburgh Plate Glass 
Co.. App., 265 So,2d 787. 

37. U.S.—Greenwood v. Anderson Truck Lines, Inc., 
D.C.S.C, 235 F.Supp. 1010. 

Ill.—Shatkus v. Checker Taxi Co., 249 N.E.2d 704, 111 
IllApp.2d 1. 

Tenn.—Wilson v. Cook Mfg. Co., 405 S.W.2d 584, 56 
Tenn.App. 127 
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39. Ga.—Peak v. Cody, 149 S.E.2d 519, 113 Ga.App. 
674. 

N.Y.—^Mercadante v. Barry Transp. Co., 257 N Y.S.2d 
378. 23 A.D.2d 653. Affd. 213 N.E.2d 894, 17 
N.Y.2d 462, 266 N.Y.S.2d 815. 
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Wis.—^Tills V. Elmbrook Memorial Hospital, Inc., 180 
N.W.2d 699. 48 Wis.2d 665. 

42. N.Y.—Kurek v. Port Chester Hoosing Authority, 
261 N.Y.S.2d 496, 24 A.D.2d 496, affd. 223 
N.E2d 25. 18 N.Y.2d 450. 276 N.Y.S.2d 612. 

Wis.—McPhillips v. Blomgren, 1^10 N.W.2d 267, 30 
Wis.2d 134~Davis v. Geib, 145 N.W.2d 192, 32 
Wis.2d 14. 

44. U.S—Schlotterbeck v. Melos Mfg. Co.. D.C.S.D., 
316 F.Supp. 182. 

Ul.—Hyatt V. Cox, 206 N.E2d 260, 57 m.App.2d 293. 

La.—Marcastel v. Aetna Cas. & Sur. Co., App., 215 
So.2d 157. 

Pa.—Smalich Westfall, 269 A.2d 476, 440 Fa. 409. 

Wis.—Quick V. 1960 American Legion, Dept, of Wis. 
Convention Corp., 152 N.W.2d 919, 36 Wis.2d 
130-Neider v. Spoehr, 159 N.W.2d 587, 39 Wis.2d 
552. 

45. N.Y.—Buckingham v. Donarry Realty Corp., 268 
N.Y.S.2d 775, 25 A.D.2d 722—Kohler v. A. Jaco- 
by & Sons, Inc., 303 N.Y.S.2d 17, 32 A.D.2d 963. 
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46. U.S.—Botsford v. Ideal Trucking Co., C.A.N.Y., 
417 F.2d 681. 

, Greenwood v. Anderson Truck Lines, Inc., D.C. 
S.C. 235 F.Supp. 1010. 

m.— Reed v. Knol, 287 N.E2d 238, 7 m.App.3d 163. 

48. La,—McGee v. Planet Ins. Co., App., 216 So.2d 
628. 

Miss.—^Bttlk Transport, Inc. v. Smith, 274 So.2d 683. 

N.Y.—Abbey Rent A Car, Inc. v. Mooie, 294 N.Y.S.2d 
229. 30 A.2d 952. 
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49. La.—Wilson v. Phoenix of Hartford Ins. Co., 
App., 213 So.2d 788, writ ref, 215 So.2d 129, 252 
La. 963. 

Wis.—Casimere v. Hennan, 137 N.W.2d 73. 28 Wis.2d 
437. 

50. La.—Thibodeaux v. Travelers Indem. Co., App., 
215 So.2d 215—Floyd v. Qty of New Oricans, 
App., 242 So.2d 332, writ ref. 244 So.2d 857, 257 
La. 984. 

51. La.—Jenes v. Aetna Cas. & Sur. Co., App., 198 
So.2d 523, writ ref. 199 So.2d 926, two cases, 250 
La. 930,932, cert den. 88 S.Q. 471, 389 U.S. 990, 
19 L.Ed.2d 482—Booty v. American Finance 
Corp. Shreveport, App., 224 So.2d 512, applica¬ 
tion den. 226 So.2d 771, 254 La. 782. 

53. Ala.—Williams v. WUliams, 216 So.2d 181, 283 
Ala. 291 

La.—Katz v. Employers Group of Ins. Companies, 
App., 204 So2d 695. 

54w La.—Hull V. Milazzo, App., 195 So.2d 358. 

55* La.—^HantU v. Employers’ Liability Assur. Corp., 
App., 197 So.2d 167—Green v. Jee, App., 224 
So.2d 153. 
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*56. La.—Fontenot v. Continental Ins. Co., App., 228 
Said 344. 

57. La.—Purnell v. Travelers Ihs. Co., App., 205 
So.2d 628. 

58. Dd.—^Bums v. Delaware Coca-Cola Bottling Co., 
Super., 224 A.2d 255. 

La.—^Oaves v. Hamilton, App., 194 So.2d 361—^Rogers 
V. Great Am. Ins. Ca, Aj^., 220 So.2d 198—Lewis 
V. Southern Pac. Transp. Co., App., 266 So.2d 238. 

89. La.—Summerlin y. Hardware Mut Cas. Co., 
App., 244 So.2d 628. 

62. Awards hdd excessife beyond 

(8) N.Y.—Marindlo v. Amendola, 258 N.Y.S.2d 910, 

23 AD.2d 797. 

(14) Other particular amounts. 

La.—McC^uodale v. Watson, App., 170 So.2d 545— 
McQuilhn v. Travelers Indetn* Co., App., 171 So.2d 
691, writ ref. 172 So.2d 703, 247 La. 623-Jamcs v. 
Lykes Bros. S.S. Ca, App.. 175 So.2d 444, applica¬ 
tion den. 178 So.2d 653, 248 La. 358. 


N.Y.—Lazofsky v. Qty of New York. 254 N.Y.S.ld 
349, 22 A.D.2d 858—Lee v. Elkay Shoes, Inc., 255 
N.Y.S.2d 334, 22 A.D.2d 890, decision am. on oth. 
grds. 256 N.Y.S.ld 554, 22 A.D.2d 964—Nestor v. 
Consolidated Edison Co. of New York, 259 N.Y. 
S.2d 255. 23 A.D.2d 870, affd. 213 N.E.2d 315, 16 
N.Y.2d 1025, 265 N.y.S.2d 905—Reichel v, Katz, 
259 N.y.S.2d 658, 23 A.D.2d 834, app. dism. 211 
N.E2d 651, 16 N.Y.2d 880. 264 N.Y.S.2d 252. 

Carroll v. Pellicio Bros. Inc., 255 N.Y,S.2d 771, 
44 Misc.2d 832. 

Tenn.—^Henson v. Powers, 384 S.W.2d 452, 53 Tenn. 
App. 504. 

Wis.—Baumgarten v. Jones, 133 N.W.2d 346, 26 Wis.2d 
703. 
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63. U.S.—Herman v. Hess Oil Virgin Islands Corp., 
D.CVirgin Islands, 379 F.Supp. 1268, affd., CA., 
524 F.2d 767. 

La.—Huffman v. State Rum Mut. Auto. Ins. Co., App., 
247 So.2a 591, writ ref. 249 So.2d 211, 259 La. 80. 
Minn.—Larsen v. Minneapolis Gas 0>., 163 N.W.2d 
755, 282 Minn. 135. 

Several awards to different persons in same case 
U.S.—^McCann v. Atlas Supply Co., D.CPa., 325 
F.Supp. 701. 

Ark.—Sinkhom v. Meredith, 466 S.W.2d 927, 250 Ark. 
711. 

lU.—Miller v. DeWitt, 208 N.E2d 249, 59 Ill.App.2d 
38, affd. in part, revd. in part on oth. grds. 226 
N.E2d 630, 37 m.2d 273—Barnes v. Croston, 247 
N.E2d 1, 108 IU.App.2d 182. 

Ind.—Kroger Co. v. Ward, 267 N.E2d 189, 148 Ind. 
App. 399. 

La.—Anderson v. State Farm Mut Auto. Ins. Co., 
App., 238 So.2d 360—Wells v. Aguillard, App., 
244 So.2d 689. 

64. Cal.—Meiner v. Ford Motor Co., 94 Cal.Rptr. 
702, 17 CA.3d 127. 

Held not excessive 

(4) U.S.—^Morvant v. Lumbermens Mut Cas. Co., 
CA.La., 429 F.2d 495. 

(5) U.S.—Mosley v. Cia. Mar. Adra S.A., D.CN.Y., 
257 ESupp. 30, affd., C.A., 362 F.2d 118, cert. den. 87 
S.Q. 292, 296, 385 U.S. 933. 17 EEd.2d 213. 

(6) U.S.-Quiltcr v. Elgin, J. & E Ry. Co., C.A.II1., 
409 F.2d 338. 

Fla.—^Atlantic Coast Line R. Co. v. Cameron, App., 190 
So.2d 34. 

La.—^Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
writ ref. 202 So.2d 649, 251 La. 27. 

Tex.—^Missouri-Kansas-Texas E.Co. v. Franks, Civ. 
App., 399 S.W.2d 905. 

(7) Other amounts, 

U.S.—Gtizens arid Southern Nat Bank of S.C v. Dick- 
, erson, Ina C A,S.C, 370 F.2d 692—Gault v. Poor 
Sisters of St Frances Seraph of Perpetual Adom- 
tion, Ina, CA.Tenn.. 375 F.2d 539. 

Kapuschinsky v, U.S., D.CJS.C., 259 F.Supp. 1. 
Ark.—BeU Transp. Co. v. Morehead, 437 S.W.2d 234, 
246 Ark. 170. 

Pa,—^Dollison v. Baltimore & O.R. 0>., 284 A.2d 704, 
446 Pa. 96. 

Tex.—Greyhound Lines, Inc. v. Craig, Civ.App., 430 
S.W.2d 573, en. ref. no rev. err. 

65. Tex.—^Robertson Tank Lines, Inc. v. Pope, Civ. 
App., 402 S.W.2d 955. 

66. U.S.—Qeary v. U.S. Lines Co., 411 F.2d 1009. 

580,000 

U.S.—Vess V. Gardner, C.A.Miss., 413 F2d 424. 

67. U.S.—^Willmorc v. Hertz Corp., D.C.Mich., 322 
F.Supp. 444, affd. 437 F.2d 357. 

La.—Joyner v. Aetna Cas. & Sur. Co., App., 240 So.2d 
545, am. on oth. grds. 251 So.2d 166, 259 La. 660. 
Mich,—Mulcahy v. Argo Steel Const Co., 144 N.W.2d 
614, 4 Mich.App, 116-Jones v. Sanilac County 
Road Com’n, 342 N.W.2d 532, 128 Mich.App. 569. 
Mo.—Wolfe V, Harms, 413 S.W.2d 204. 

Teat—J. M. Dellinger, Inc. v. McMillon, Civ.App., 461 
S.W.2d 471, err. ref. no rev. err. 
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Wis.—Young v. Anaconda Am. Brass Ca, 168 N.W.2d 
112, 43 Wis.2d 36. 

68. U.S.—Lane v. Gorman, C.A.Wyo., 347 F.2d 332. 

Held not excessive 

(1) Ga.—Hein v. Morgan, 145 S.E2d 780, 112 Ga. 

App. 535. 

Iowa—Wagaman v. Ryan, 142 N.W.2d 413, 258 Iowa 
1352. 

Mich.—^Dobbek v. Hennan Gundlach, Inc., 164 N.W.2d 
685, 13 Mich.App. 549. 

Minn.—Farr v. Armstrong Rubber Co., 179 N,W.2d 64, 
288 Minn. 83. 

N.D.—Holtcn V. Arasden, 161 N.W.2d 478. 

(2) U.S.—Huth V. Southern Pac. Co., D.C.Tex., 293 

FSupp. 732, affd., C.A., 417 F.2d 526. 

(3) Ala,—Central of Georgia Ry. Co. v. Phillips, 240 

So.2d 118, 286 Ala. 365. 

(4) U.S.—Maillard v. American Export Isbrandtsen 

Lines, Ina, C.A.N.Y., 406 FOd 322—Bazydlo v. Placid 

Marcy Co., CA.N.Y., 422 F.2d 842. 

Ark.—Gordon v. Smith, 444 S.W.2d 873, 247 Ark. 256. 

N.M.—Schrib v. Sddenberg, App., 458 P.2d 825, 80 
N.M. 573. 

Ky.—Seelbach, Inc. v. Cadick, 405 S.W.2d 745. 

Neb.—Pierson v. aeven, 157 N.W.2d 408, 182 Neb. 
816. 

Or.—^Kinney v. General Const. Co., 435 P.2d 297, 248 
Or. 500. / 

69. U.S.—Candiano v. Moore-McCormack Lines, 
Ina, D.C.N.Y., 251 F.Supp. 654, affd., CA., 382 
F.2d 961, reh. den. 386 F.2d 444, cert. den. 88 
S.a. 1416, 390 U.S. 1027, 20 L.Ed.2d 284. 

Miss.—New Orleans &. N.ER. Co. v. Weary, 217 So.2d 
274. 

Ma—Rooney v. Lloyd Metal Products, Co., 458 
S.W.2d 561. 
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70. U.S.—Waldron v. Hardwick, C.A.nL, 406 F.2d 

86 . 

Ill.—Douglas v. Kraft Food Co., App., 259 N.E.2d 828, 
125 in.App.2d 178. 

Neb.—Yount v. Seager, 150 N.W.2d 245, 181 Neb. 665. 

Tex.—Greyhound Lines, Inc. v. Craig, CivApp., 430 
S.W.2d 573, err. ref. no rev. err. 

$45,000 

U.S.—Walther v. Pueblo Supermarket of Sf. Thomas. 

Inc., CA.Virgin Islands, 433 F2d 935. 

Between $40,000 and $45,000 

La.—Perry v. Baltimore Contractors, Inc., App., 202 
So.2d 694, writ ref. 204 So.2d 579, 251 La. 405, 

• cert. den. 88 S.O. 1419, 390 U.S. 1028, 20 EEd.2d 
285. 

N.Y.—Chapman v. Thirty-Ninth St. Realty Corp., 274 
N.Y.S.2d 172, 26 A.D.2d 806. 

Ohio-Knotts v. Valocchi, 207 N.E2d 379, 2 Ohio 
App.2d 188. 

Tex.—General Motors Acceptance Corp. v. Cornelius, 
Civ.App., 424 S.W.2d 498, err. ref. no rev. err,— 
Broesche v. Bullock, Dv.A|^., 427 S.W.2d 89, err. 
ref. no rev, err. 

m,m 

U.S.>-^ursey v. Morgan Driveway, Inc., CA.T^n., 
366 F.2d 504 

Mich.—Clingerman v. Bruce, 160 N.W.2d 614, 11 
Mich.App. 3. 

Mo.—Emy v. Revlon, Ina, 459 S.W.2d 261. 

Between $35,000 and $40,000 

Iowa—Knudsen v. Merle Hay Plaza, Inc., 160 N.W.2d 
279. 

N.Y.—Thom v. Jaymee Fashions, Inc., 316 N.Y.S.2d 
595, 35 A.D.2d 946, affd. 272 N.E2d 577, 29 
N.Y.2d 534, 324 N.Y.S.2d 86. 

Va.—Newman v. Dalton, 141 S.E2d 677, 206 Vt 119. 

(2) Female model. 

N.Y.—Thom v. Jaymee Fashions, Inc,, 272 N.E2d 577, 
29 N.y.2d 534, 324 N.Y.S.2d 86. 

$35,000 

Minn.—Jorgensen v. Hawton, 161 N.W.2d 676, 281 
Minn. 370. 
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N H —Wiggin V Kent McCray of Dover, Inc, 252 
A.2d 418, 109 NH 342 
ND—Bohn v Eichhorst, 181 NW 2d 771. 

Wis—Bash V Employers Mut Liability Ins Co of 
Wis, 157 N.W2d 634, 38 Wis2d 440. 

Between S30,OOO and $35,000 
U.S.—Lowery v Clouse, C.A.Minn, 348 F 2d 252. 
Ill.—Borowicz V. Seunng Transit Co, 240 NE2d 314, 
98 Ill.App.2d 326. 

N.D.—Holten v Amsden, 161 N W 2d 478 
Okl.—Missouri'Kansas-Texas R Co. v Hayes, 445 P 2d 
254 

Tex—Greyhound Lines, Inc v. Craig, Civ.App, 430 
S.W.2d 573, err. ref. no rev. err. 

$30,000 

Conn —Ginns v. Towle, C.A Conn , 361 F.2d 798 
Fla—Red Top Cab & Baggage Co v. MacLaughlin, 
App., 171 So 2d 22. 

La.—David Houston Fire & Cas Ins Co , App , 242 
So.2d 1, writ ref. 244 So.2d 610, 257 La. 858. 
Miss.—Nason v. Sanders, 227 So 2d 275. 

N.J.—Biruk V. Wilson, 234 A.2d 225, 50 N.J 253 
Pa—Andrews v. Long, 228 A 2d 760, 425 Pa 152 
S.C.—Gentry v Watkins-Carolina Trucking Co., 154 
SE.2d 112, 249 S.C 316, 37 A.L.R.3d 766 

Between $25,000 and $30,000 
U.S.—Griffin v, Missouri Pac R. Co., C.A.La., 413 
F.2d 9. 

Ariz—Allen v. Devereaux, 426 P.2d 659, 5 Anz.App. 
323. 

Ark.—Shook v Kellar, 408 S.W.2d 880, 241 Ark 616. 
Ga.—Richmond County Hospital Authonty v. Haynes, 
174 S.E.2d 364, 121 Ga App. 537. 

La—Gambino v. Lubel, App., 190 So.2d 152, writ den. 
191 So.2d 639, 249 La. 834, and 191 So 2d 640, 249 
La. 837, and 191 So.2d 642, 249 La 843—Rockco 
V. Red Ball Motor Freight, Inc,, 195 So,2d 722, 
following Red Ball Motor Freight, Inc v. Rockco, 
App,, 195 So.2d 720, writ ref. 199 So.2d 912, two 
cases, 250 La. 887. 

N.M.—Skeet v, Wilson. 417 P.2d 889, 76 N.M 697. 
Wyo.—Henman v. Klinger, 409 P.2d 631. 

71. U.S. — Myers v. Bulk Transport, Inc, C.A.Miss , 
415 F2d 797. 

McMulhn V. Palmer, D.C.Miss., 40 F.R.D 368. 
Ala.—Tombrello v McGhee, 211 So.2d 900, 282 Ala. 
408. 

Conn,—Cncca v. Bosak, 214 A.2d 359, 153 Conn 89, 
Iowa—Beyer v City of Dubuque, 139 N.W.2d 428, 258 
Iowa 476, 18 A.L.R.3d 416 
Ky.—Whittaker v. Cole, 390 S.W.2d 893—Yankey v. 

McHatton, 444 S.W.2d 745. 

La.—Pittman v, Fowler, App, 191 So.2d 172. 

Tex.—Greyhound Lines, Inc. v. Craig, Civ App, 430 
S.W.2d 573, err. ref no rev. err 
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72. Between $22,500 and $25,000 

U.S.—American Mail Line, Limited v. Weaver, C.A, 
Or., 408 F.2d 674. 

Ark.—Bailey v. Stewart, 385 S.W.2d 20, 238 Ark. 666— 
Caldwell v. Shoptaw, 385 S.W.2d 799, 238 Ark. 
930. 

Ind.—Rust v. Watson. 215 N.E.2d 42, 141 Ind.App. 59, 
reh. den. 217 N.E.2d 859. 

Miss—Morton Broiler Farms, Inc. v. Morgan, 191 
So.2d 137 

$22,500 

U.S.—^Thompson v. Trent Maritime Co., C.A Pa., 353 
F.2d 632 

Okl.—White v. McDonald, 447 P.2d 746. 

Tex.—Missouri Pac. R. Co. v. Vann, Civ.App., 384 
S.W.2d 385, err. ref. no rev err. 

Between $20,000 and $22,500 
U.S.—Texaco, Inc. v. Lirette, C.A.La, 410 F.2d 1064 
Neb.—Kaufman v. Tnpple, 144 N.W.2d 201, 180 Neb. 
593. 

Tex.—Dallas Transit Co. v. Newman, Civ.App., 380 
S.W.2d 818, err dism. 


73. Miss—Dennis v Pnsock, 221 So 2d 706—City of 
Bay St Louis v Johnston, 222 Sold 841. 

Ohio—Mikula v Balogh, 224 N.E2d 148, 9 Ohio 
App 2d 250 

Pa —Carey v Philadelphia Transp Co., 237 A.2d 233, 
428 Pa. 321—Herron v Silbaugh, 260 A 2d 755, 
436 Pa 339 
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74. Between $18,000 and $20,000 

Ill —Horst V Morand Bros. Beverage Co, 237 N.E.2d 
732, 96 ni.2d 68 

N.J—Biruk v, Wilson, 234 A.2d 225, 50 NJ 253, 
Wis—Burke v National Farmers Union Property & 
Cas. Co., 153 N W2d 545, 36 Wis 2d 427. 

$18,000 

D C.—Washington v Washington, Virginia & Maryland 
Coach Co, D C , 250 F Supp 888. 

Fla—Kretzmer v Russel, App., 171 So 2d 426. 

Wis.— Bach v Liberty Mut Fire Ins Co., 152 N W 2d 
911, 36 Wis.2d 72. 

$17,500 

Ky —Pierce v Williams, 447 S.W 2d 866 
La—Kuebler v Mixon, App., 218 So.2d 63, writ ref 
220 So.2d 457, 253 La 871, and 220 So.2d 457, 253 
La. 872. 

Tex—Applebaum v Michaels, Civ.App, 384 SW.2d 
148, err. ref. no rev. err 

Between $16,000 and $17,500 
N.Y.—Schmerz v Salon, 272 N Y.S.2d 404, 26 A.D.2d 
691, affd 277 NE.2d 322, 19 N.Y2d 846, 280 
N.Y.S.2d 409. 

Pa —Stetson v Alieva, 13 Chest. 248. 

Between $15,000 and $16,000 
U.S—Franks v National Dairy Products Corp, D.C. 
Tex., 282 FSupp 528, affd, C A, 414 F.2d 682 

75. Ark.-Blissett v Fnsby, 458 S.W.2d 735. 

Cal—Daluiso v. Boone, 78 CalRptr 707, 455 P.2d 811, 

71 C2d 484 

La,—^Talley v. Employers Mut. Liability Ins Co., App, 
181 So.2d 784, wnt ref. 181 So.2d 783, 248 La. 
785—Ledet v. Fireman’s Fund Ins. Co., App., 199 
So.2d 7, application den 202 So 2d 648, 251 La. 
25—Barnard v. Skains, App, 205 So 2d 212, wnt 
issued 208 So.2d 325, 251 La. 1054 
Mich.—Hugener v. Michlap, 139 N.W.2d 132, 2 Mich. 
App. 157 

Minn.—Corcoran v. Perry, 162 N.W 2d 718, 282 Minn. 
33. 

Miss.—Jones v Welford. 215 So 2d 240. 

NM—Williams v. Yellow Checker Cab Co., 427 P2d 
261, 77 N.M. 747 

N.C.—Kight v. Seymour, 140 S.E.2d 410, 263 N C. 790 
Pa.—Tranter v. Mandelbaum, 234 A.2d 845, 427 Pa. 
326. 

Heffiefinger v.. Kidd, 17 Cumb. 87—Fifer v. 
Hankini 85 Montg. 337. 
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76. Between $13,000 and $15,000 

Ark —Lawson v Stephens. 407 S.W.2d 917, 241 Ark. 
407. 

Fla.—^Alvarez v. Mauney, App., 175 So.2d 57. 

Mo.—Wolfe v Harms. 413 S.W.2d 204. 

Pa.—Lee v. Penn-Hams Taxi Service Co., Com.Pl., 80 
Dauph.Co. 58, affd. 194 A 2d 188, 412 Pa. 287. 
Wis.—Lother v. Keller, 141 N.W.2d 181, 30 Wis.2d 
403. 

Awards between $12,000 and $13,000 
Conn.—^Jarboe v. Edwards, 223 A.2d 402, 26 Conn.Sup. 
350. 

Ga.—^Thomson Wholesale Grocery Co. v. Merritt, 159 
S.E.2d 107, 116 Ga.App. 764. 

Va.—Miller v. Vaughan Motor Co, 153 S E.2d 266, 207 
Va. 900 

Awards of $12,000 

U.S.—Robinson v. Park Central Apartments, D.C., 248 
F.Supp. 632, 
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Ark—Freeman v. Reeves, 410 SW2d 740, 241 Ark. 
867 

Colo—Gibbons v Choury, 455 P.2d 649, 169 Colo. 
267 

Ind —Ideal-Fitzgerald Baking Co. v. Cheek, 205 N.E.2d 
332, 137 Ind App 317. 

La—Peterson v Armstrong, App., 176 So 2d 453, writ 
ref. 178 So.2d 658, 2 cases. 248 La. 369, 370. 
Mmn.—Farr v. Armstrong Rubber Co., 179 N.W,2d 64, 
288 Minn. 83. 

Mo —Cash V. Bolle, 423 S W.2d 743. 

Pa—Tranter v. Mandelbaum, 234 A.2d 845, 427 Pa. 
326 

Awards between $10,000 and $12,000 
U.S.—Curtis v Greenstem Trucking Co, CA.Ind., 397 
F.2d 483. 

Hansen v. Ulmer, D.CS.C., 260 F.Supp. 97. 
Ga.—Amusements of America v. Schatz, 152 S.E.2d 
607, 114 Ga.App. 627. 

La—Davis v. Lesnack, App, 205 So.2d 77, wnt ref. 

208 So.2d 318, 251 La. 1034. 

Me —Carver v, Lavigne, 205 A 2d 159, 160 Me. 414. 
Wash —Mitchell v Lantry, 420 P.2d 345, 69 Wash;2d 
796 

Wis—Gleason v Gillihan, 145 N.W.2d 90, 32 Wis.2d 
50 
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77. U S —Gmns v. Towle, C.A.Conn., 361 F.2d 798. 
Ark.—Bailey v Bradford, 449 S.W 2d 180, 247 Ark. 

1048—Smkhom v. Meredith, 466 S.W.2d 927, 250 
Ark. 711 

Idaho—Mclntire v Engle, 408 P.2d 159, 90 Idaho 63 
La.—Alleman v Patterson, App., 172 So 2d 156, writ 
ref. 172 So.2d 702, 247 La. 619—Eble v. City of 
New Orleans, App., 181 So.2d 805—Wicker v. U.S. 
Fidelity & Guaranty Ins. Co., App ,211 So 2d 420. 
Miss—Hattiesburg Brick Works, Inc. v. Conerly, 172 
So 2d 774. 252 Miss, 270. 

Utah—Ujifusa v National Housewares, Inc., 469 P.2d 
7, 24 Utah 2d 219, 42 A.L.R3d 1417. 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601. 
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78. U.S.—^Texaco, Inc. v Lirette, C.A.La., 410 F.2d 
1064 

Ark.—Freeman v. Jones, 396 S.W.2d 931, 239 Ark. 
1143 

Conn.—Cappella v New York, N.H, & H R. Co., 226 
A.2d 394, 154 Conn. 410 

Ky.—Louisville Water Co v. Cook, 430 S.W.2d 322— 
Thurman v. Etherton, 459 S.W.2d 402. 

La.—^Marchadie v Maryland Cas Co., App., 173 So.2d 
1, writ ref. 175 So.2d 300, 247 La. 1012—Peters v. 
Todaro, App, 178 So.2d 791—Coleman v. Argo¬ 
naut Ins Co., App., 187 So.2d 495, application den. 
190 So.2d 233, 249 La. 714—Gros v Houston Fire 
& Cas Ins. Co., App., 195 So.2d 674, writ ref. 197 
So.2d 898, 250 La. 644—Lockhart v. Molnni's-Pe- 
terson Chevrolet Inc., App., 205 So.2d 744, writ 
ref. 207 So 2d 541, 251 La. 939—Barker v. Hruska. 
App., 221 So.2d 525—Guilbeau v. Blanchard, 
App., 236 So.2d 277—Derouen v. Allstate Ins. Co., 
App., 237 So.2d 88. 

N.Y.—Leip V. Hyson. 294 N.Y.S.2d 197, 30 A.D.2d 
1004. 

Tex.—Missouri Pac. R. Co v. Covarrubias, Civ.App., 
400 S.W.2d 599, err. ref. no rev. err. 

W Va.—Sommerville v. Pennsylvania R Co., 155 S.E.2d 
865. 

79. La.—Gisclair v. Security Ins. Co, App., 171 So.2d 
483. 

Mo.—Pulem v. George, App, 433 S.W.2d 83. 

Pa.—Witmer v. Penn Daines, Inc., 80 York 141. 

Tenn.—^Johnson Freight Lines, Inc. v Tallent, App., 
384 S.W.2d 46, 53 Tenn,App. 464 
Wyo.—Fitzsimonds v. Cogswell, 405 P.2d 785. 
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80. U.S.—Dougal v. Williams, D.C.Pa., 294 F.Supp. 
1357, affd., C'.A., 405 F.2d 867. 
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Fla.—^Alvarez v. MaunQf, App., 175 So.2d 57. 

Ky.—Gregorich v, Jones, 386 S.W.2d 955. 

La.--Cottcn v. Transamerica Ins. Co., App., 211 ^.2d 
llO—Reed v. Great Am. Ins. Co., App., 242 So.2d 
6 . 

Mich.—Schroen v, Taylor, 161 N.W.2d 780, 11 Mich. 
App. 582. 

Va—Wagnstrom v. Pope, 152 S.E.2d 21, 207 Va. 761. 
Wis.—Page v. American Family Mut. Ins. Co., 168 
N.W.2d 65, 42 Wis.2d 671. 

81. Iowa—Guinn v. Millard Truck Lines, Inc., 134 
N.W.2d 549, 257 Iowa 671. 

La.—Earles v. Volentine, App., 191 So.2d 740, writ ref. 
193 So.2d 529, 250 La. 21—Gloston v. Milchem, 
Isc., App., 234 So.2d 534—^Robicheaux v. Lumber- 
nnens Mut. Cas. Co., App., 245 So.2d 553. 

Tex.—Boddy v. C^teau, Civ.App., 441 S.W.2d 906, 
OT. ref. no rev. err. 
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82. Ark.—Shook v. Kellar, 408 kw.2d 880, 241 Ark. 
616. 

Conn.—Akers v. Singer, 255 A.2d 858, 158 Conn. 29. 

83. La.—^Bennett v. Lumbermens Mut. Cas. Co., 
App., 181 So.2d 442—Simoncaux v. Copolymer 
Rubber & Chemical Corp., App., 189 So.2d 745— 
Edwards v. McLeod, App., 190 So.2d 639— 
McKay v. United Fire & Cas. Co., App., 192 
So.2d 876—Smith v. American Cas. of Read¬ 
ing, Pa., App., 236 So.2d 240, writ ref. 239 So.2d 
359,256 La. 856—Adamson v. Westinghouse Eec. 
Corp., App., 236 So.2d 556. 

Miss.—Canton Broiler Farms, Inc. v. Warren, 214 
So.2d 671. 

R. I.—Fusaro v. Naccarato, 237 A2d 545, 103 R.L 324. 

S. C.—Lowry v. Cherry, 148 S.E2d 675. 247 S.C. 504. 
Tex.—Grace v. Starrett, Civ App., 411 S.W,2d 774, err. 

ref. no rev. err,—Pat H. Foley & Co. v. Wyatt, 
CtvApp., 442 S.W.2d 904, err. ref. no rev. err, 
Wis,—Karis v. Kroger Co.. 132 N.W.2d 595, 26 Wis.2d 
277. 
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84. Ala.—Pinckard v. Dunnavant, 206 So.2d 340, 281 
Ala. 533. 

La,—Blanchard v. Southern Farm Bureau Cas. Ins. Co,, 
App., 191 So.2d 367, application not considered 
193 So,2d 327, 250 La. 14—Adams v. Allstate Ins. 
Co., App., 212 So.2d 204, writ ref 214 So.2d 716, 
232 La. 888—Chastain v. Allstate Ins. Co., App., 

- 212 SoJd 243—Radccker V. Phillips, App., 223 
So.2d 468—Higgins v. Gaule, App., 237 So.2d 
902—Nain v. State Farm Mut Auto. Ins. Co., 
App., 241 So.2d 792—Summerlin v. Hardware 
Mut Cas. Co.. App., 244 So,2d 628. 

MIail— v. Armstrong Rubber Co., 179 N.W.2d 64, 
288 Minn. 83. 

Wash.—Parris v. Johnson, 479 P.2d 91, 3 Wash.App. 
853. 

85, Ga.—Akop v. Branson, 159 S.E2d 185, 116 Ga. 
App. 773. 

La.—Brdtenbach v. Green, App., 186 So.2d 712—Bus- 
well V. Biles, App., 205 So.2d 165, application den. 
208 Sc.2d 319, two cases, 231 La. 1035—Legohn v. 
St Louis Fire A Marine Ins. Co., App., 221 So.2d 
309. 
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85. U.S.—Crusan v. Aluminum Co. of America, D.C. 
TcJt, 250 F.Supp. 863—LaPlante v. Radisson Ho¬ 
ld Ca, aCMinn., 292 P.Sopp. 70X 
Ky.—Licking River Limestone Co. v. Hilton, 413 
S.W.2d 61->Jacobs v. Bdl, 441 S.V.2d 448. 

La.—Phillips v. Insurance Co. of North America, App., 
181 Sa2d 446—Sd)ren v. Millers Mut. Fire Ins. 
Ca c^Tex., App., 182 Sa2d 99-4anney v. Allstate 
Ins. Ca, App., 196 So,2d 816—Richard v. South¬ 
ern Farm Bureau Cas. Ins. Co., App., 212 Sa2d 
471, application den. 215 So.2d 125, 252 U 949, 
ami. 223 So.2d 858. 254 La. 429—AguUlard v. 
Fidelity * Cas. Ins. Co., App., 238 So.2d 363—Liv- 
erman v. Gee, App., 242 Sa2d 369. 


Minn.—KnoU v. Nussbaum, 162 N.W.2d 233, 282 
Minn. 11. 
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87. Ky.—Roland v. Beckham. 408 S.W.2d 628. 

La.—Laville v. Hartford Acc. &. Indem. Co., App., 178 
So.2d 464—Bates v. Ugars, App., 193 So.2d 375. 
writ ref. 195 So.2d 146, 250 La. 267—Torbet v. 
Hycalog, Inc., App., 193 So.2d 878, writ ref. 195 
So.2d 646, 250 La. 376-Noah v. Employers Liabil¬ 
ity Ins. Co., App., 197 So.2d 752, writ ref. 199 
So.2d 917. 250 La. 905. 

Miss.—Illinois Cent. R. Co. v. Hall, 241 So.2d 636. 

Tenn.—Richardson v. Johnson, 444 S.W.2d 708, 60 
Tenn.App. 129. 

89. ni.— Congiardo v. Bordenaro, 245 N.W.2d 884, 
106 ni.App.2d 374. 

La.—Tassin v. Louisiana Power & Light Co., App., 191 
So.2d 338, affd. 201 So.2d 275, 250 La. 1016-Polk 
V. New York Fire & Marine Underwriters, Inc., 
App., 192 So.2d 667—Guidry v. Grain Dealers 
Mut. Ins. Co., App., 193 So,2d 873. 

Nev,—Shoshone Coca-Cola Bottling Co. v. Dolinski, 
420 P.2d 855, 82 Nev. 439. 

N.D.—Bartholomay v. St Thomas Lumber Co., 148 
N.W.2d 278. 
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90. Cmin.—Kricker v. Taylor Bros., Inc., Cir.A.D., 
229 A.2d 36, 4 COnmCir. 215. 

La.—Jennings v. Allstate Ins. Co., App,, 241 So.2d 778. 

91. Fla.—Kretzmer v. Russel, App., 171 So.2d 426. 

Ky.—Walker v. Fanner, 428 S.W.2d 26. 

La,—Hincks v. Edge, App., 194 So.2d 400—Lang v. 
Winn-Dixie Louisiana, Inc., App., 230 So.2d 383, 
writ ref. 233 So.2d 252, 255 La. 815—Lemoinc v. 
American Emp. Ins. Co., App., 238 So.2d 233. 

Wis,—Wojkiewicz v. American Family Mut. Ins. Co., 
147 N.W.2d 249, 33 Wis.2d 531. 
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92. La.—Zambo v. National Union Ins. Co. of Pitts¬ 
burgh, Pa,, App., 196 So.2d 330—^Danos v. For¬ 
sythe, App., 205 So.2d 821. 

Tex.—Grace v, Starrett Qv.App., 411 S.W.2d 774, err. 
ref. no rev. err. 

93. La.—Wascom v. Varnado, App., 209 So.2d 72— 
Boudreaux v. Fidelity & Cas. Co. of New York, 
App., 210 So.2d 923—Ducote v. Allstate Ins. Co., 
App., 242 So.2d 103, writ ref. 243 5o.2d 532, 257 
La. 618. 

Tex.—Adams v. Houston B. & T. Ry. Co., Civ.App., 
405 S.W.2d 838. 

94. Idaho—Nichols v. Sonneman, 418 P.2d 562, 91 
Idaho 199. 

La.—Germany v. New Yoric Hre & Marine Underwrit¬ 
ers, Inc., App., 190 S6.2d 642—Duxworth v. Pat 
Caffey Contractor, Inc., App., 209 So.2d 497, writ 
den. 210 So.2d 505, 252 La. 258—Guillory v. Czar- 
niecki, App., 216 So.2d 122, writ issued, 217 Sa2d 
407, 253 La. 305 and 217 So.2d 409, 253 La. 309, 
and 217 So.2d 409, 253 La. 311, am. on oth. grds. 
230 So.2d 261, 255 La, 273. 
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95. La.—Wallace v. Travders Ins. Ca, App., 195 
So.2d 712—Ballaron v. Roth, App., 221 So.2d 
297—Kierum v. Stonewall Ins. Co., App., 247 
So.2d 166. 

96* La.—Hirstius v, Keller, App., 191 So.2d 701— 
McKay v. United Fire & Cas. Co., App., 192 
So.2d 876. 
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97, La,—Porter v. Sprawls, App,, 227 So.2d 792— 
Herndon v. Fidelity & Cas. Co. of New York, 
App., 237 So.2d 723-Stdly v. New York Fire & 
Marine Underwriters, Inc., App., 242 So.2d 925. ’ 

Minn.—Corcoran v. Perry, 162 N.W.2d 718, 282 Minn. 

33. 


98. Less than $300 

La.—Bates v. Lagars, App., 193 So.2d 382, writ ref. 195 
So.2d 146, 250 La. 267. 

99. Ark.—Harlan v. Curbo, 466 S.W.2d 459. 250 Ark 
610. 

La.—Davidson v. Curole, App., 196 So.2d 311—Kadlec 
V. State Farm Mut. Auto. Ins. Co., App., 247 So.2d 
586, writ ref. 249 So.2d 210, 259 La. 79—Cavalier 
V. State Farm Mut Auto. Ins. Co., App., 248 So.2d 
372. 

Tex.—Kitchen v. Lewis, Civ.App., 467 S.W.2d 694, 

1. U.S.-Cooper v. U.S.. D.C.Neb., 313 F.Supp. 1207. 
La.—Byrd v. Fulton, App., 259 So.2d 384. 

Held proper 

(8) Other awards. 

U.S.—Turner v. Pfluger, C.A.Wis., 407 F.2d 648—M^ 
nin V. Wilner, C.A,Fla., 424 F.2d 1058. 

Nicholson v. Aurora Shipping Corp., D.CTex., 
278 F.Supp. 272. 

Fla.—Chandler Leasing Corp. v, Gibson, App., 227 
So.2d 889. 

La.—Robison v. Garnett App., 238 So.2d 58, writ ref. 
239 So.2d 540, 256 La. 879, and 239 So.2d 541, 256 
La. 882. 

N.Y.—Codling v. Paglia, 327 N.Y.S.2d 978, 38 A.D.2d 
154, affd. in part and revd. in part on oth. grds. 298 
N.E2d 622, 32 N.Y.2d 330, 345 N.Y.S.2d 461. 
Pa.—Sumski v. Sauquoit Silk Co., 66 Lack.Jur. 118. 
Tex.—F. B. Meintire Equipment Co. v. Henderson, 
Qv.App., 472 S.W.2d 566, err. ref. no rev. err. 

2. U.S.—Stein v. Sea-Land Services, Inc., C.A.La., 440 

F.2d 1181. 

3. U.S.—Callendar v. Employers Liability Assur. 

CofTp., D.C.La., 283 F.Supp. 213. 

Held proper 

(3) Other awards. 

La.—Broussard v. Melerine, App., 239 So.2d 715, writ 
ref. 241 So.2d 531, 257 La. 172. 
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5, U.S.—Shepherd v. Puzankas, CA.Tenn,, 355 F.2d 

863. 

Iowa—Wilson v. Jefferson Transp. Co., 163 N.W.2d 
367. 

La.—Evans v, Allstate Ins. Co., App., 194 So.2d 762. 
Miss.—Lewis v. Brogdon, 208 So.2d 761. 

N.D.—Kuntz V. Stclmachuk, 136 N.W.2d 810, 

Tex.—Greyhound Lines, Inc. v. Duhon, ‘Qv.App., 434 
S.W.2d 406. 

6. U.S.—Petition of U.S., D.C.N.C, 303 F.Supp. 

1282. 

La.—Qnquemano v. O’Quinn, App., 180 So.2d 873, 
writ ref. 183 So.2d 650, 248 La. 1026—Murry v. 
Bankers Fire & Marine Ins. Co., App., 198 So.2d 
532—Johnson v. Crescoit Arms Apartments, Inc., 
App., 221 So.2d 633, writ ref. 223 So.2d 412, 254 
U. 292. 

Wash.-Johnson v. Marshall Field & Co., 478 P.2d 735, 
78 Wash.2d 609. 

8. U.S.—Petition of U.S., D.C.N.C, 303 F.Supp. 1282 

—Hernandez v. U.S., D.CTex., 313 F.Supp. 349. 
ni—Madison v. Reuben, 262 N.E.2d 794, 128 DL 
App.2d 11. 

La.—Odom v. Texas Farm Products Co., App., 229 
So.2d 118. 

Mont—Rasmussen v. Sibert, 456 P.2d 835, 153 Mont 
286. 

9. U.S.—Ard v. Edgington, D.CHa., 299 ESttpp. 
706—Petition of U.S., D.C.N.C., 303 F.Supp. 
1281 

Kan.—Deemer v. Reichart, 404 p.2d 174,195 Kan. 231 
La.—Evans v. Allstate Ins. Co., 194 So.2d 762. 

Slayton v, Grant, App., 248 So.2d 16. 

10. U.S.—Ray v. US., D.C.S.C, 277 F.Supp. 952— 
Nuccio v. Royal Indem. Co., D.CLa., 280 F.Supp. 
468, affd., C.A., 415 F.2d 228—Ferguson v. Ben 
M» Hogan Co., D.CAik., 307 F.Supp. 65S“*^Yar- 
row V. U.S., D.C.N.Y., 309 F.Supp. 922. 

La.—Talley v. Employers Mat Liability Ins. Co., App., 
181 So.2d 784, writ ref, 181 So.2d 783, 248 U 
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785—Helgason v. Hartford Ins. Co, App., 187 
So.2d 140, writ ref. 187 So 2d 445, 249 La. 471— 
Pea V. Smith, App., 224 So.2d 37, application den. 

226 So.2d 923, 254 La 795. 

11. U.S.—Morales v, Dampskibs A/S Flint, D.C. 
N.Y., 264 F.Supp. 829, affd. 370 F.2d 569—Ray v. 
U.S. D.C.S.C., 277 F.Supp 952. 

La.—Castrinos v. City of New Orleans, App., 172 So.2d 
357, application not considered 173 So.2d 542, 247 
La. 680—Heard v. Sanders, App., 223 So.2d 212 

12. U.S.—Torrent v. Continental Ins. Co., D.C Puerto 
Rico, 314 F.Supp. 323. 

13. U.S.—Godfrey v. U.S., D C.Cal., 248 F.Supp. 273 
—Petition of U.S.. D.C.NC., 303 FSupp. 1282. 

La.—Evans v. Allstate Ins. Co, 194 So 2d 762 
$7,5(M5 

La—Foy v. Ed Taussig, Inc., App., 220 So 2d 229, 
application den. 222 So.2d 884, 254 La 135 and 
222 So.2d 885. 254 La. 139, cert. den. 90 S.Ct. 428, 
396 U.S. 957, 24 L.Ed.2d 421 

N.Y.—Jansen v. State, 301 N.Y.S.2d 811, 60 Misc2d 
36, affd. 302 N.Y.S.2d 1016, two cases, 32 AD 2d 
889. 

Vt—Banker v. Dodge, 237 A.2d 121, 126 Vt 534. 

Less than $7,500 

U.S.—Wright V. U.S, D.C.Conn., 574 F.Supp. 160. 

Mont.—Greenup v. Community Transit Co., 399 P.2d 
418, 145 Mont. 39. 

N.M.—Nash v. Higgins, 402 P.2d 945, 75 N.M 206. 
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15. III.—Crawley v. Chicago Transit Authority, 262 
N.E.2d 762, 128 Ill.App.2d 219. 

La.—Sims v. Miller, App., 193 So.2d 890—Rumby v. 
Cooperative Cab Co., App., 207 So.2d 855 

16. U.S.—Calvert v. Katy Taxi, Inc., C.A.N.Y., 413 
F.2d 841. 

La.—Dean v. Travelers Ins. Co., App., 171 So.2d 708— 
Bangs V- City of New Orleans, Through Dept, of 
Streets, Division of Traffic Engineering, App., 196 
So.2d 324—^Thibeau v. LeBlanc, App., 198 So.2d 
707—Fontenot v. Pan Am. Fire & Cas Co., App., 
209 So.2d 105, writ ref. 211 So.2d 328, 252 La 460. 
$5,000 held proper 
(3) Other injuries. 

La.—Fontcfliot v. Fidelity General Ins. Co., App., 185 
So.2d 896, writ ref. 187 So.2d 740, 249 La. 578, 

17. La.—Robert v. Travelers Jndem. Co., App., 196 
So.2d 657. 

N.Y.—Arestivo v. Matusewitz, 303 N.Y.S.2d 139, 60 
Misc.2'd 236. 

18. U.S.—^Hickey v. Insurance Co. of North America, 
D.CTenn.. 239 F.Supp. 109. 

Ky.—Lexington Transit Co. v. Doolm, 444 S.W.2d 904. 

La.—Venero v. State Farm Mut. Auto. Ins. Co., App., 
196 So.2d 841, application den., 199 So.2d 913, 250 
La. 892—Bauer v. Bauer, App., 211 So.2d 375— 
Manuel v. American Emp. Ins. Co., App., 228 
So.2d 321—Leger v. Fireman’s Fund Ins. Co., 
App., 248 So.2d 921, writ ref. 252 So.2d 668, 259 
La. 772. 

Tex.—Oklahoma Furniture Mfg. Co. v. Huff, Civ App., 
414 S.W.2d 739. 

19. La.—Rambo v. Insurance Co. of State of Pa., 
App., 174 So.2d 891—Wilhite v. Beavers, App., 

227 So.2d 919. 
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20. La.—Fontana v. State Farm Mut. Auto. Ins. Co., 
App., 173 So.2d 284, writ den. 175 So.2d 644, 247 

1027—^Rowe v. Travelers Ins. Co., App., 221 
So.2d 61. 

21. Fla.—McDaniel v. Carlson, App., 182 So.2d 445. 

La.—Zeno v. Boudreaux, App., 199 So.2d 562. 

22. La.—^Hudson v. Allstate Ins. Co., App., 169 So.2d 
598—McCroskey v. Branch, App., 208 So.2d 8— 
Livingston v. Hardware Dealers Mut. Ins. Co., 
A}^., 215 So.2d 536—Charles v. Phoenix Ins. Co., 
App., 229 So.2d 467—Kilgore v.^ Allstate Ins. Co., 
App., 245 So.2d 537—Chedotal v. Qouaux, App., 
295 So.2d 926. 
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Mo.—Long V. Hooker, 443 SW.2d 178 

23. La.—Bogasky v. Falsetta, App, 189 So.2d 98. 

24. U S.—Fleming v. Allied Supermarkets, Inc , D C. 
Okl, 236 FSupp. 306. 

Colo.—England v Caughman, App, 477 P.2d 802, 

La.—Mayon v. MeWood Corp., App, 182 So.2d 143— 
Reynolds v Hartford Acc. & Indem Co, App., 
288 So 2d 76. wnt ref. 229 So.2d 732, 255 La. 148. 

N J.—Graf v Folamo, 239 A.2d 15, 99 N.J.Super. 173. 

N.Y.—Rindfleisch v State, 301 N.YS2d 1016, 32 
A.D.2d 892, affd. 263 N E.2d 663, 27 N.Y.2d 762, 
315 N.YS2d 297 

25. La.—Brown v New York Fire & Manne Under¬ 
writers, Inc, App., 198 So.2d 550 

26. La.—Valenti v Courtney, App., 206 So.2d 579. 

27. La—Craig v, Burch, App., 228 So.2d 723, writ 
ref. 231 So.2d 393, 255 La 475—Fams v. Baker, 
App., 240 So.2d 410. 

28. La.—Hall v. New Orleans Public Service, Inc., 
App., 209 So.2d 168. 

page 312 

29. U.S.—Pohrybienyk v. Kirchner, C.AOhio, 410 
F.2d 1114. 

Dinkelman v. U.S., DC Ala., 303 F.Supp. 27. 

La—Dean v Travelers Ins. Co, App., 171 So.2d 708. 

Mich.—Osberry v. Watters, App., 151 NW.2d 372, 7 
Mich.App 258. 

N.y.—Higgins V. State, 252 N.YS.2d 163, 43 Misc.2d 
793. revd. on oth grds. 265 N.yS.2d 254, 24 
A.D.2d 147. 

R.I.—Fusaro v. Naccarato, 237 A.2d 545, 103 R.I 324. 

30. La.—^Fontenot v. Travelers Ins. Co., App., 179 
So.2d 520—Bucfcelew v. Plunkett, App., 242 So. 2d 
372 

Tex.—Saper v. Rodgers, Civ.App., 418 S.W.2d 874, err. 
ref. no rev. err. 

32. Ill.—Kelley v. Cross, 223 N.E.2d 555, 79 III. 
App.2d 342. 

33. U.S.—U.S. V. Varner, CAGa., 400 F.2d 369. 

Alaska—Bachner v. Pearson, 479 P.2d 319. 

Hawaii—Abraham v. S. E. Onorato Garages, 446 P.2d 

821, 50 Haw. 628, 639. 

Between $20,000 and $30,000 

La.—^Racko v. Red Ball Motor Freight, Inc., 195 So.2d 
722, wnt ref. 199 So.2d 912, two cases, 250 La. 
887. 

$20,000 

La.—Cagle v. Playland Amusement Inc., App., 202 
So.2d 396, application den 204 So.2d 578, 251 La. 

* 403, and, 204 So.2d 578, 251 La. 404. 

34. Between $10,000 and $15,000 

U.S.—Williams v. U.S., CAGa, 405 F.2d 234, 

La.—Levier v. American Emp. Ins. Co., App., 228 
So.2d 225. 

Wyo.—Hawkins v. B. F. Walker, Inc., 426 P.2d 427. 

35. U.S.—^Moore v. Swenfurth, C.A.Pa., 368 F.2d 
317. 

La.—^Addison v. Traders & General Ins. Co., App., 212 
So.2d 754. 

N.Y.—Comstock v. Beeman, 264 N.y.S.2d 767, 24 
A.D.2d 931, affd. 221 N.E2d 564, 18 N.Y.2d 772, 
274 N.Y.S.2d 905. 
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36. La.—Peters v. Todaro, App., 178 So.2d 791. 

Between $7,500 and $10,000 

La.—Marchadie v. Maryland Cas. Co., App., 173 So.2d 
1, writ ref. 17.5 So.2d 300, 247 La, 1012-Gros v. 
Houston Fire & Cas. Ins. O)., App., 195 So.2d 674, 
writ ref. 197 So.2d 898, 250 La. 644—Lockhart v. 
Meinnis-Peterson Chevrolet, Inc., App., 205 So.2d 
744, writ ref. 207 So.2d 541, 251 La. 939. 

$7,500 

Ill.—Kacena v. George W, Bowers Co., 211 N.E.2d 563, 
63 Ill.App.2d 27. 

La.—Hays v. McLeod, App., 209 So.2d 578. 
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Between $5,000 and $7,500 
Ill.—Manders v Pulice, 242 NE.2d 617, 102 Ill.App.2d 
468, affd 256 N.E.2d 330, 44 Il].2d 511 
La.—Granata v Simpson, App, 181 So.2d 791—St. 
Ann V American Iras. Companies, App., 206 So-2d 
817—Fams v. New Orleans Public Service, Inc., 
App., 242 So 2d 335, wnt den 244 So.2d 857, 257 
U. 986 

Mo.—Thomas v Jones, 409 S.W.2d 131. 

N.Y.—Farnorotto v. Rosenthal, 275 N.Y.S.Zd 716, 27 
A.D.2d 595—Linko v. Gibson, 316 N.Y.S2d 458, 
35 A.D.2d 1041. 

37. La.—Blackwell v. Travelers Indem. Co., App., 
176 So.2d 751, writ ref. 178 So.2d 664, 248 La. 
387—Simoneaux v. Copolymer Rubber & Chemi¬ 
cal Corp, App., 189 So 2d 745—Adamson v. 
Westinghouse Elec. Corp., App., 236 So 2d 556. 

N.Y.—Peluso V Metropolitan News Co., 274 N.Y.S.2d 
270, 26 AD.2d 816. 

Tex.—Dickeison v. Bluebonnet Exp., Civ.App., 410 
S.W.2d 861, err ref. no rev. err. 

38. La.—Blanchard v Southern Farm Bureau Cas 
Ins. Co., App., 191 So.2d 367, application not 
considered 193 So.2d 527, 250 La 14—Chastain v. 
Allstate Ins. Co., App., 212 So,2d 243—^Bennett v. 
A. J. Toups Co., App ,213 So.2d 62, wnt ref. 215 
So.2d 125, 252 La 951. 

39. U.S.—Old Dominion Stevedonng Corp. v. Polskie 
Linie Oceaniczne, C.A.Va, 386 F2d 193. 

La.—Legohn v. St. Louis Fire & Manne Ins. Co., App., 
221 So.2d 309. 

40. La.—Phillips V. Insurance Co. of North America, 
App., 181 So.2d 446—Valenti v Courtney, App., 
206 So. 2d 579—O’Reilly v. State Farm Mut. Auto, 
Ins. Co., App., 230 So 2d 630 

41. La.—Melancon v. Millers Mut. Fire Ins. Co. of 
Tex., App., 191 So.2d 163—Bates v. Lagars, App., 
193 So 2d 375, writ ref 195 So.2d 146, 250 La. 
267—Torbet v. Hycalog, Inc., App., 193 So.2d 
878, writ ref. 195 So.2d 646, 250 La. 376. 

Tex.—Walker v Missouri Pac R Co, Civ App., 425 
S.W.2d 462, err. ref no rev. err. 
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42. U.S.—Wright V. Maryland Boat Line, Inc., CA. 
Mass., 351 F.2d 922. 

Fla.—Miller v. James, App., 187 So.2d 901. 

Ky.—^Thompson v. Spears, 458 S.W.2d 1. 

La.—Hartzog v. Eubanks, App., 200 So.2d 303, applica¬ 
tion den 202 So.2d 656, 251 La. 45, and. 202 So,2d 
658, 251 La. 50—Picou v. Allstate Ins. Co., App., 
206 So.2d 99—^Jennings v. Allstate Ins Co., App., 
241 So.2d 778, 

N.Y.—Sexton v. Williamson, 279 RY.S.Zd 772, 28 
A,D.2d 614. 

Wis.—Hack v. State Farm Mut. Auto. Ins. Co., 154 
N.W.2d 320, 37 Wis.2d 1. 

43. La.—Hlncks v. Edge, App., 194 Sold 400-^en- 
ior V. Schwegmann Bros. Giant Super Markets, 
Inc., App., 206 So 2d 808. 

Minn.—Berg v. Gunderson, 147 N.W,2d 695, 275 Minn. 
420 

44. Held adequate 

(l) La.—Launey v. Smith, App., 192 So,2d 154— 
Pepper v. Glover, App., 241 So.2d 269. 

(3) La.—Scott v. Travelers Ins. Co., App., 194 So.2d 
l54-~Hays v. McLeod, App, 209 So.2d 578—Stewart v. 
McCarthy, App., 228 So.2d 215, wnt ref 229 So.2d 734, 
255 La. 155. 

( 5 ) N.J.—Brennan v. Biber, 225 A.2d 742, 93 N.J.Su- 
per. 351, affd. 239 A.2d 261, 99 N.J.Supcr. 247. 

(6) U.S,—OrsinI v. Italian Line, Italia Societa Per 
Azioni Di Navigazione Sede in Genova, C.A.Pa., 358 
F.2d 735, cert. den. 87 SQ. 149, 385 U.S. 874, 17 
L.Ed.2d 101. 
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45. Ark,—McAdams v. Stephens, 399 S.W.2d 504, 
240 Ark. 258. 

Ill—Mount V. McClellan, 234 N.E.2d 329, 91 III 
App,2d 1. 
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La.—^Wallace v. Travelers Ins. Ca, App., 195 So.2d 
712—Adams v. Kimble, App., 208 So.2d 14—Mor¬ 
rell V. Logan Cab Co., App., 221 So.2d 607. 

Miss.—^Hankins v. Sanderson Farms, Inc., 226 So,2d 
723. 

Neb.—Fowler v. Bachus, 139 N.W.2d 213, 179 Neb., 
558. 

Pa.—Smyser v. Spahr, 80 York 19. 

Tex.—Badger v. Symon, App. 1 Dist., 661 S.W.2d 163, 
err. ref. no rev. err. 

46. Ga.—Leonard v. Kirkpatrick, 163 S.E.2d 340, 118 
Ga.App. 277. 

47. Ariz.—Pclayo v. Bell, 477 P.2d 537, 13 Ariz.App. 
418. 

Ga.—Myers v. Gastley, 151 S.E.2d 484, 114 Ga.App. 
405, 

Ky—Ewing v. Moody. 421 S,W.2d 577. 

N.Y.—Shapp V. Simmons, 295 N.Y.S.2d 554, 31 A.D.2d 
666 . 

Ohio—Levy v. Coon, 229 N.E.2d 747, 11 Ohio App.2d 

200 . 

48. La.—Olds v. Ashley, App., 191 So.2d 202, affd. 
200 So.2d 1, 250 La. 935—Bates v. Largars, App., 
193 So,2d 382, writ ref. 195 So.2d 146, 250 La. 
267. 

Wis.—^Wojkiewicz v, American Family Mut. Ins. Co., 
147 N.W.2d 249, 33 Wis.2d 351. 
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49. Fla.—Rodriguez v. Allgrcen Corp., App., 242 
Sa2d 741. 

La.—Duncan v. City of Shreveport, App., 240 So.2d 28. 

50. N.Y.—Akers v. State, 296 N.Y.S.2d 1016, 31 
A.D.2d 728. 

$25,000 

N.Y.—Russo v. Port Authority of New York and New 
Jersey, 1 Dept., 469 N.Y.S.2d 359, 98 A.D.2d 618. 

51. La.—Semmes v. Employers Fire Ins. Co., App., 
181 So2d 54, writ ref. 182 So.2<i 660, 248 La. 906, 

52. N.J.—Bitting v. Willett, 214 A.2d 443, 89 N.J.Su- 
per. 196, remd, 218 A.2d 859, 47 NJ. 6. 

53. U.S.—Bickers v; Cranford, C.A.Ga,, 433 F.2d 
955. 

Mo.—Foster v, Rosetta, 443 S.W.2d 183. 

N.Y.—Moyer v. Mastroe, 264 N.Y.S.2d 261, 24 A.D.2d 
830. 

54. I4,—Bennett v. Lumbermens Mut. Cas. Co., 
App., 181 So.2d 442. 

Miss.—Johnson v. Wilkinson, 182 So.2d 224, 254 Miss. 
475—Saucier v. Walker, 203 So.2d 299. 
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55. Kan.—Schmidt v. Cooper, 399 P.2d 888, 194 
Kan. 403. 

La,—Callais v. Furniture Showrooms, Inc., App., 213 
So.2d 537—ApfFel v. Greyhound Corp., App., 216 
Sa2d 123, writ ref. 218 So.2d 901. 253 La. 626. 

N.H.—Eichel v. Paycur, 219 A.2d 287, 107 N.H. 194. 

$4,000 

La.—Roses v. Gibson, App., 225 So.2d 677, 

56. La.—^Broussard v. Allstate Ins. Co., App., 208 
So.2d 544. 

57. $2,500 

La.—^Ratcliff v. United Services Auto. Ass’n, App., 180 
So.2d 58, writ ref. 180 So.2d 541, 248 La. 528. 

Miss.—clones v. Craft, 218 So.2d 727. 

58. N.Y.—Monitor v. Smith, 261 N.Y.S.2d 204, 24 
A.D.2d 497. 

60, La.—Wiggins v. Kansas City Southern Ry. Co., 
App., 240 So.2d 744. 

61. La.—^McGuire v. Oliver, App., 227 So.2d 149. 

Miss.—Washington v. Tcrrdl, 185 So.2d 925. 

62* La.—Waggoner v. Marquette Cas. Co., App., 181 
So.2d 475—Carpenter v. Carolina Cas. Co., App., 
186 So.2d 638. 
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63. Colo.—Kistler v. Halsey, 481 P.2d 722, 173 Colo. 
540. 


La,—Veith v. Travelers Ins. Co., App., 204 So.2d 671, 

$750 

La,—Howell v. Knight, App., 193 So.2d 282. 

64. La.—Comeaux v. Miller, App., 195 5o-2d 168. 

65. Grossly inadequate 

Del.—Thorpe v. Gurezenski, Super., 269 A.2d 559, 

67. $200 and less 

Miss.—Gregory v. Patrick, 204 So.2d 466. 

68. N.Y.—Lagoda v. Dorr, 284 N.Y.S.2d 130, 28 
A.D.2d 208. 

Zero damages on yerdlct for plaintiff 

Fla.—Johnson v. Rinesmith, App., 238 So.2d 659. 

69. La.—Champagne v. Southern Farm Bureau Cas. 
Ins. Co., App., 170 So.2d 226, writ ref. 171 So.2d 
668, 247 U. 417. 

§ 204. Slight or Minor Injuries Gen¬ 
erally 

70. La.—Ritter v. American Indem. Co. of Galveston, 
Tex., App., 177 So.2d 126—Hoover v. Wagner, 
App.. 189 So.2d 20, writ ref. 190 So.2d 241, 249 
La. 735—Connelley v. Southern Farm Bureau Cas. 
Co., App., 219 So.2d 206—Cobb v. Allstate Ins. 
Co.. App., 227 So.2d 152. 

N.Y.—MacDormand v. Auchenpaugh, 289 N.Y.S.2d 
493, 29 A.D.2d 1022. 

Wis.—Bash v. Employers Mut. Liability Ins. Co. of 
Wis., 157 N.W.2d 634, 38 Wis.2d 440. 

Between $2,500 and $5,000 

La.—Micheli v. Toye Br<K. Yellow Cab Co., App., 174 
So.2d 168—Sentell v. American Service Mut. Ins. 
Co., App., 203 So.2d 784—Herndon v. Fidelity & 
Cas. Co. of New York, App., 237 So.2d 723. 

$2,500 

La.—Aiicoin v. Great Am. Ins. Co., App., 187 So.2d 
518—Roberts v. Travders Ins. Co., App., 204 
So.2d 303. 

Between $1,000 and $2,500 

U.S,—Hoskins v. Blalock, C.A.Tenn.. 384 F.2d 169. 

La.—Pizzalato v. Employers Mutuals of Wausau, App., 
186 So.2d 363—Rogers v. Great Am. Ins. Co., 
App., 220 So.2d 198. 

$ 1,000 

La.—Berry v. Fidelity & Cas. Co. of New York, App., 
223 So,2d 485. 

Between $500 and $1,000 

La,—Robert v. Travelers Indem, Co., App., 196 So.2d 
' 657. 

$7,000 

Or.-McMahan v. States S.S. Co., 474 P.2d 515, 256 
Or. 554, cert. den. 91 S.Ct, 977, 401 U.S. 956, 28 
L.Ed.2d 239. 
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71, Conn.—Clavette v, Kaminsky, Cir.A.D., 272 A.2d 
789, 6 Conn.Cir. 331, certification den. 266 A.2d 
71. 

La.—Lotz v. Jamerson Hardware Store, App., 211 
So.2d 391—Mabile v. Thibaut Farms, App., 244 
So.2d 66. 

Pa.—Edington v, Haines, 52 Del.Co. 350. 

Over $2,500 

La.—Mose v. Allstate Ins. Co., App., 188 So.2d 477. 

N.Y.—Stedge V. Hoover, 264 N.y.S.2d 500, 24 A;D.2d 
911. 

Ohio—Williams v. Ward, 246 N.E2d 780, 18 Ohio 
App.2d 37. 

R.I.—Romanelli v. A.B,C. Inc., 248 A.2d 598, 104 R.I. 
689. 

Tenn.—Lyons v. Wagers, Af^., 404 S.W.2d 270, 55 
Tenn. 667. 

Wis.—Sulkowski v. Schaefer, 143 N.W.2d 512, 31 
Wis.2d 600, 

$2,500 

La.—Register v. Allstate Ins. Co., App., 210 So.2d 625. 
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Between $1,000 and $2,500 

La.—Bauman v, Heausler, App., 188 So.2d 189, wrii 
ref. 190 So.2d 235, 249 La. 719—Zambo v. Nation- 
al Union Ins. Co. of Pittsburgh, Pa., App., 19^ 
So.2d 330—Morgan v. Taxicab Bonding Ass’n, 
App., 204 So.2d 642—Julian v. Ralph, App., 20i 
So.2d 121—Senior v. Schwegmann Bros. Giant Su. 
per Miurkets, Inc., App., 206 So.2d 808—Augello v. 
Call, App., 210 So.2d 129—Triche v. Roberts, 
App., 234 So.2d 438—Burch v. St. Louis Fire 1 
Marine Ins. Co., App., 235 So.2d 218. 

Tenn.—Lyons v. Wagers, App., 404 S.W.2d 270, 5J 
Tenn. 667. 

$1,000 

La.—Evans v. Phoenix Ins. Co., App., 175 So.2d 425— 
Plunkett v. Mims, App., 181 So.2d 820—Thomas v. 
Aetna Cas. & Sur. Co., App., 198 So.2d 46Q 

$500 

La.—clones v. Aetna Cas. & Sur. Co., App., 198 So.2d 
523, writ ref. 199 So.2d 626, two cases, 250 La. 
930, 932, cert. den. 88 S.Q. 471, 389 U.S. 990, 19 
L.Ed.2d 482—Porter v. Sprawls, App., 227 So.2d 
792; 

N.D.—Bartholomay v. St. Thomas Lumber Co., 148 
l^.W.2d 278. 

Less than $250 

La.—Bates v. Lagars, App., 193 So.2d 382, writ ref. 195 
So.2d 146, 250 La. 267—Guidry v. Grain Dealers 
Mut. Ins. Co., App., 193 So.2d 873—Picou v. 
Allstate Ins. Co., App., 206 So.2d 99—^Watts v, 
City of Baton Rouge, App., 248 So.2d 42, writ ref, 
249 So.2d 203, 259 La. 63. 
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72. U.S.—Swanner v. U.S., D.C.Ala., 309 F.Supp. 

1183. 

Over $1,000 

U.S.—Scotto V. Rcderi A/B Fredcrika, D.CN.Y., 258 
F.Supp. 771-Petition of U.S., D.C.N.C., 303 
F.Supp. 1282. 

Conn.—Rickert v. Fraser, 211 A.2d 702, 152 Conn. 678. 

La.—Apple v. Aycoclc, App., 185 So.2d 901—Bryant v. 
Great Am. Ins. Co., App., 191 So.2d 785—Fruge v. 
Aetna Ins. Co., App., 194 So.2d 100—Waldo v. 
Toye Bros. Yellow Cab Co., App., 210 So.2d 125— 
Vezinat v. Marix, App., 217 So.2d 416—Foy v. Ed 
Taussig, Inc., App., 220 So,2d 229, application den. 
222 So.2d 884, 254 La. 135 and 222 So.2d 885, 254 
U. 139, cert. den. 90 S.Q. 428, 396 U.S. 957, 24 
L.Ed.2d 421—Collins v. Lumbermens Mut. Cas. 
Co., App., 227 So.2d 632—Pemiciaro-v, Travelers 
Ins. Co., App., 227 So.2d 778—Badeaux v. Patter¬ 
son Truck Line, Inc., App., 247 So.2d 875, writ 
den. 249 So.2d 209, 259 La. 77. 

$ 1,000 

U.S.—Petition of U.S., D.C.N.C.. 303 F.Supp. 1282' 

La.—Saxton v. Stewart, App., 190 So.2d 509—LeDay v, 
New York Fire & Marine Underwriters, Inc., App.,. 
203 So.2d 562—Taylor v. Allstate Ins. Co., App,, ^ 
205 So.2d 807—Foy v. Ed Taussig, Inc., App., 220 
So.2d 229, application den. 222 So.2d 884, 254 La, 
135 and 222 So.2d 885, 254 La. 139. cert. den. 90! 
S.Ct 428, 396 U.S. 957, 24 LEd.2d 421, ^ 

Funderburk v. Millers Mut. Fire Ins. Co. of Tex.," 
App., 228 So.2d 169, writ ref. 229 So.2d 735, 255 
U. 158, and 229 So.2d 736, 255 La. 159. 

Between $500 and $1,000 I 

U.S.—Petition of U.S., D.C.N.C., 303 F.Supp. 1282- i 
Swanner v. U.S., D.C.Ala„ 309 F.Supp. 1183. 

Ill—McCormick v. Piper, 220 N.E2d 651, 76 lH 
App.2d 24. 

Lau—Bader v. Phoenix of Hartford Ins. Co„ App., 182 
So.2d 714—Rochon v. Moore, App., 218 ^.2(1 
918—Cooper v. Eiswirth, App., 223 ^.2d 889, writ! 
ref. 226 So.2d 770, 254 La. 780—Fruge v. Ameri¬ 
can Service Mut Ins. Co., App., 227 So.2d 646. 

$500 

La.—Cutrer v. Travelers Indem. Co., App., 170 So.2d 
693—Hebert v. Travelers Ins. Co., App., 179 So.2(l 
513—Robson v. King, App., 193 So.2d 905—Nel¬ 
son V. Hawkins, App., 244 So.2d 656. 
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S.—Murphy v. Smith, D.C.S.C., 243 F Supp. 1006— 
Swanner v. U.S, D.C.Ala., 309 FSupp. 1183. 

i.—Marcantel v. Aetna Cas, & Sur. Co., App., 219 
So.2d[ 180—Strother v State Farm Mut Auto. Ins. 
Co., App, 238 So.2d 774. 

€tweeis $100 and $250 

.S.—Murphy v. Smith, D.C.SC., 243 F.Supp. 1006. 

a.—Normand v. American Home Assur. Co., App, 
171 So.2d 804, wnt ref. 173 So.2d 542, 247 La 
677—Ricardo v, American Indem Co., App, 201 
So.2d 145. 

1100 

— Fruge V. Amencan Service Mut. Ins. Co, App., 
227 So.2d 646. 

Less than $100 

La.—Kegley v. Grain Dealers Mut. Ins, Co., App., 207 
So.2d 824. 

Or.—rFrazee v. Brazda, 399 P.2d 346, 239 Or. 624, 

73. Held fair 

(1) Ill.—Crawley v. Chicago Transit Authority, 262 

N.E.2d 762, 128 Ill App.2d 219. 

(3) Other amounts. 

U.S.—Moenck V. U.S.. D.C.Iowa, 264 FSupp. 615. 

La.—Boudreaux v. Travelers Ins. Co,, App., 212 So.2d 
534. 

74. Wis.—Lawver v. City of Park Falls, 151 N W 2d 
68, 35 Wis.2d 308. 

Held reasonable 

(3) Other amounts. 

La.—Odom v. Foy, App., 193 So.2d 893—Gray v. 
Nathan. App., 221 So.2d 859, 

Pa.—Bowie v. Shelton, 251 A.2d 667, 214 Pa.Super. 
107. 

75. Ark.—Riley v. Shamel, 462 S.W,2d 228, 249 Ark. 
845. 

Ill.—Wisnawski v. Hungerford, 267 N.E.2d 507, 132 
lIl.App.2d 96. 

La.—Nellon v. State Farm Mut. Auto. Ins. Co, App., 
244 So.2d 303—^Fauntlory v. Travelers Indem, Co., 
App., 248 So.2d 836. 

Minn.—Scsslcr v. Goldfarb. 167 N.W.2d 11, 283 Minn. 
123. 

Miss,—Strickling v. McDaniel, 247 So.2d 840, 

Mo.—Blankenship v. Kansas City Terminal Ry. Co„ 
462 S.W.2d 650. 

More than $500 

U.S.—Shannon v. Norfolk & W. Ry. Co.. D.C.Va., 307 
F.Supp. 1. 

La.—^Autry v. Yellow Cab Co., App., 173 So.2d 343— 
McMoms V. Hanover Ins. Co., App., 175 So.2d 
697—Crisler v. American Motorists Ins. Co., App., 
177 So.2d 187—Augello v. Call, App., 210 So 2d 
129—Lotz V. Jamerson Hardware Store, App., 211 
So.2d 391—Burgin v. Checker Cab Co., App., 240 
So.2d 559—Metzger v. Scott, App., 244 So.2d 671. 

Tex.—^Walker v. Missouri Pac. R. Co., Civ.App„ 425 
S.W.2d 462, err. ref. no rev. err. 

Wk—Ketterer v. Macrker, 137 N.W.2d 385, 28 Wis.2d 
463—^Jensen v. Rural Mut. Ins. Co., 163 N.W.2d 
158, 41 Wis.2d 36—Lautenschlager v. Hamburg, 
165 N.W.2d 129. 41 Wis.2d 623. 

$500 

lowa-Nassif V. Pipkin, 178 N.W.2d 334. 

La.—McMorris v. Hanover Ins. Co., App., 175 So.2d 
697—Ball V. Marquette Cas. Co., App., 176 So.2d 
799, writ «f. 179 So.2d 16, 248 La. 417—McCau¬ 
ley V. LaFleur, App., 213 So.2d 176—Rogers v. 
Great Am. Ins. Co., App., 220 So.2d 198—^Kirk¬ 
land V. Martin, App., 220 So.2d 773—Johnson v. 
New Orleans Public Service, Inc., App., 249 So.2d 
244. 

Mo.—Boland v. Jando, 395 S.W.2d 206. 

Utah—Williams v. Lloyd, 403 P.2d 166,16 Utah2d 427. 

Between $200 and $500 

Ariz.—Pelayo v. Bell. 477 P.2d 537, 13 Ariz.App. 418. 

La.—Berry v. Burney, App., 179 So.2d 694—Frealy v. 
Seago, App., 203 So.2d 755—Lambert v. Foy, 
App., 224 So.2d 11—Dugas v. Travelers Ins. Co., 
App.. 228 So.2d 320. 


$200 

La.—Watts v. City of Baton Rouge, App,, 248 So.2d 42, 
writ ref. 249 So.2d 203, 259 La. 63. 

Neb.—Prell v Murphy, 133 N.W 2d 5, 178 Neb 278. 

Less than $200 

La—Bates v. Lagars, App., 193 So 2d 382, wnt ref. 195 
So.2d 146, 250 La. 267—Veith v. Travelers Ins. 
Co, App., 204 So.2d 671—Guidry v. Matheme, 
App, 244 So 2d 46. 

Mo.—Chamberlin v McElwee, App., 466 S.W.2d 97. 
Tex—Armstead v Harvey, Civ.App., 390 S.W 2d 871 
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76. Idaho—Fignani v. City of Lewiston, 484 P.2d 
1036, 94 Idaho 196. 

Ky.—Langnehs v. Parmelee, 427 S.W.2d 223 
La—Meyers v. Allstate Ins Co., App, 169 So.2d 724. 
Mich.—Cooper v. Christensen, 185 N.W.2d 97, 29 
. Mich. App. 181. 

NY.—Meacham v. Parlett, 268 N.Y.S.2d 273, 25 
A D.2d 701 

$500 

La.—Kmchen v. Cottle, App., 173 So.2d 379. 

§ 205. Injuries from Particular 
Causes 
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The propriety of awards for dam¬ 
ages from other causes has also been 
considered.’®^ 

78.5. Negligent aid to injured person 
U.S.—Devlin v. Safeway Stores, Inc., D.C.N.Y, 235 
F.Supp. 882. 

Giving of permanent wave 
N.Y,—Saccone v. Matson Marcel, Inc., 257 N.Y.S.2d 
728, 45 Misc.2d 776 

79. Lead poisoning 

(2) Other awards. 

Ill.—Del Raso v. Elgin, J. & E. Ry. Co., 228 N.E.2d 
470, 84 m.App.2d 344, 30 A.L.R.3d 708, cert. den. 
88 S.Ct. 1036, 390 U.S. 948, 19 L.Ed.2d 1138. 

80. Held excessive 

(2) Other awards. 

U.S.—Perzeproski v. American Pr«ident Lines, Limit¬ 
ed, D.CPa., 319 FSupp 1329. 

Held proper 

(1) U.S.—-Gainar v. S.S. Longview Victory, D.CVa., 
226 ESupp. 912, affd., CA., 338 F.2d 959, on remand 
242 ESupp. 96. 

(4) U.S.—Gainar v. S.S. Longview Victory, D.C.Va., 
226 FSupp. 912, affd., CA, 338 F.2d 959, on remand 
242 F.Supp. 96. 

§ 206. -Bums and Scalds 

81. Over $30,000 

La.—West v. Continental Oil Co., App., 222 So.2d 104, 
writ ref, 223 So.2d 873, 254 La. 471. 

Miss.—Capital Transport Co. v. Segrest, 181 So.2d 111, 
254 Miss. 168. 

$30,000 

Pa.—Arthur v. Hanover, Borough of, 79 Yoric 17. 

$157,000 

Minn.—Christy v. Saliterman, 179 N.W.2d 288, 288 
Minn. 144. 
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82. U.S.—Holfcster v. I/)ng Island R. Co., C.A.N.Y., 
360 E2d 369. 

Between $200,000 and $300,000 
Ind.—Northern Indiana Public Service Co. v. Otis, 250 
N.E.2d 378, 145 IndApp. 159. 

Between $100,000 and $200,000 
U.S.—^Sylve v. F. W. Gravolet Canning Co., D.CLa., 
278 ESupp. 669. 
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Ill.—Baggett V. Ashland Oil & Refining Co., 236 
N.E2d 243, 92 Ill.App2d 433. 

Between $50,000 to $100,000 
N.Y.—Jarvis v. Long Island R Co., 271 N.Y.S.2d 799, 
50 Misc.2d 769, affd. 268 N.Y.S.2d 963, 25 A.D.2d 
617. 

$50,000 

Iowa—Ives v. Swift & Co., 183 N.W.2d 172. 

$25,000 

III—Jumey v. Lubeznik, 218 N.E.2d 799, 72 IllApp.2d 
117. 

Mass.—Beauchesne v. Coleman Co., 216 N.E.2d 96,350 
Mass. 646. 

Between $10,000 and $25,000 
Ill—Horan v. KleinVSheridan, Inc., 211 N.E.2d 116, 
62 Ill App.2d 455, 11 A.L.R.3d 365. 

La.—Surry v. Arkansas Louisiana Gas Co., App., 170 
So.2d 133, writ ref. 171 So.2d 477, 247 La. 358. 
W.Va.—Sargent v. Malcomb, 146 S.E.2d 561, 150 
W.Va. 393. 

Between $5,000 and $10,000 
La.—Barlow v. City of New Orleans, App., 228 So.2d 
47, affd. 241 So 2d 501. 257 La. 91—Dove v. 
Messina, App., 230 So.2d 615, writ ref. 231 So.2d 
392, 255 La, 471. 

$2,000 

La.—Chase v. Dunbar, App., 185 So.2d 563, writ ref. 
187 So.2d 738, 249 La. 572 and 187 So.2d 738, 249 
La. 573 and 187 So.2d 797, 249 La. 574. 

Less than $2,000 

La.—Boudreaux v. Chauvin, App., 186 So.2d 906. 
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83. U.S.—Weeks v. Latter-Day Saints Hospital, C.A. 
Utah, 418 F.2d 1035. 

$200,000 

Ohio—Groves v. Phillips Petroleum Co., App., 257 
N.E.2d 759, 22 Ohio App.2d 25. 

$10,000 

U.S.-^Medlin v, U.S., D.C.S.C,, 244 F.Supp. 403. 

Between $5,000 and $10,000 

U.S.—Kopa V. U.S., D.C.Hawaii, 236 F.Supp. 189. 

$400 

N.Y.—Boudreau v. Damas Food Mart Corp., 277 N.Y. 
S.2d 246, 52 Misc.2d 930. 

$200 for bum on hand 

La.—Burgess v. Travelers Ins. Co., App., 254 So.2d 163. 

84. La. — Surry v. Arkansas Louisiana Gas Co., App., 
170 So.2d 133, writ ref. 171 So.2d 477, 247 La. 
358—Carlysle v. Aetna Ins. Co., App., 248 So.2d 
64. 
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85. La.—Adams v. American Druggist Ins. Co., App., 
245 So.2d 808, writ ref. 247 So.2d 863, 258 La. 
764, and 247 So.2d 863, 258 La. 765. 

Mich.—^Tracey v. Campbell, 167 N.W.2d 865, 16 Mich. 
App. 265. 

§ 207. -Electric Shocks and 

Bums 

88, U.S.—Smith v. Regina Mfg. Corp,, C.A.S.C., 396 
F.2d 826. 

Ariz.—Larriva v. Widmer, 415 P.2d 424, 101 Ariz. 1. 

§ 208. — Bites of Aulmals 
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93. Tenn.—McAbee v. Daniel. 445 S.W.2d 917, 60 
Tenn.App. 239. 
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§ 209. — Unwholesome Food or 
Beverage 

page 328 

98. Oyer $10,000 

N.Y.—Hyatt v. Fepsi-Cola Albany Bottling Co., 298 
N.Y.S.2d 1005, 32 A.D.2d 574. 

$3,S00 

R.L—Young V. Coca-Cola Bottling Co., 287 A.2d 345, 
109 R.I. 458. 

$5,000 

U.S.—^MartcUa v. Great Atlantic & Pac. Tea Co., C.A. 
Pa., 418 F.2d 1246. 

Between $2,000 and $3,000 
Ala.—Opelika Coca-Cola Bottling Co. v. Johnson, Civ., 
241 So.2d 327, 46 Ala.App., 298, cert. den. 241 
So.2d 331, 286 Ala. 460. 

N.Y.—Perez Glens Falk Coca-Cola Bottling Co., 291 
N.Y.S.2d 198, 30 A.D.2d 755. 
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99. Del.—^Dickens v. Horn & Hardart Baking Co., 
Super., 209 A.2d 169, 8 Storey 316. 

Me.—Wallace v. Coca-Cola Bottling Plants, Inc., 269 
A.2d 117. 

§ 210. Iiguries Peculiar to Men 

4. Ala,—^Noiton Co. v. Harrelson, 176 So.2d 18, 278 

Ala. 85. 

5. U.S. — ^Putman v. M/V Mathilde Bolten, D.C.Md., 

298 F.Supp. 660. 

§ 211. li^uries Peculiar to Women 

7. La.—^Adanu v. Kimble, App., 208 So.2d 14—^Warr 
V. Kemp, App., 208 So2d 570. 

$8,500 

HI.—De Biase v. Moza. 224 N.E2d 596, 81 ni.App.2d 
161 

$7,500 

Ga.-Hardwick v. Price, 152 S.E2d 905, 114 Ga.App. 
817. 

$5,000 

ni.—King V. Gilland, 228 N.E2d 741, 85 IU.App.2d 
358. 

$ 2,000 

Ala.—Robbins v. Voigt, 191 Sold 211 280 Ala. 207. 
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8. La.—Bailey v. Amoican Motorists Ins. Co., App., 

189 So.2d 106—Wheeler v. Simonton, App., 215 
So.2d 359. 

§ 212. -Miscarriage 

12. Mich.—Powers v. Chy of Troy, 184 N.W.2d 340, 
28 Mich.App. 24. 

Tex.—Qty of .Denison v. Fulce, Civ App., 437 S.W.2d 
277, err. ref. no rev. err. 

Between $2,000 and $5,000 

La.—^Neames v. Fidelity General Ins. Co., App., 206 
So.2d 575. 
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13. La.—Helminger v. Cook Paint & Varnish Co., 
App., 230 So.2d 623. 

15. Miss.—Occhipinti v. Rbeem Mfg. Co., 172 So.2d 
186, 252 Miss. 172. 

§ 213. Mental Pain and Suffering 

16, U.S.—Ganapokky v. Park Gardens Development 
Corp., C.A.Puerto Rico, 439 F.2d 844. 

Devere v. True-Flite, Inc., .D.C.N.C., 268 
F.Supp. 226—Tabor v. Miller, D.C.Pa., 269 
F.Supp. 647, affd., CA., 389 F.2d 645, cert. den. 88 
S.Ct. 1810, 391 U.S. 915, 20 L.Ed.2d 654—Diete- 
mann v. Time, Inc., D.CCal., 284 F.Supp. 925, 
affd., C.A., 449 F.2d 245. 
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D.C.—District of Columbia, Government v. Adams, 
App.. 262 A.2d 105. 

La.—Augello v. Call, App., 210 So.2d 129—Shepard v. 
Checker Cab Co., App., 230 So.2d 343. 

Mo.—Coons V. Farrell, App., 437 S.W.2d 674. 

17. U.S.—Moore v. Greene, CACal., 431 F.2d 584. 

Mosier v. American Motors Corp., D.C.Tex., 303 
F.Supp. 44, affd. 414 F.2d 34—Isgett v. Seaboard 
Coast Line R. Co., D.C.S.C., 332 F.Supp. 1127. 

La.—Deris v. Finest Foods, Inc., App., 198 So.2d 412— 
Ebert v. Babin, App., 200 So.2d 672—Augello v. 
Call, App., 210 So.2d 129—Heider v. Employers 
Mut. Lijdjility Ins. Co. of Wis., App., 231 So.2d 
438. 

Mass.—Fenton v. Quaboag Country Qub, Inc., 233 
N.E2d 216, 353 Mass. 534. 

Tex.—United Finance & Thrift Corp. v. Smith, Civ. 
App., 387 S.W.2d 752, err. ref. no rev. err.—Pio¬ 
neer Finance & Thrift Corp. v. Adams, Civ.App., 
426 S.W.2d 317, err. ref. no rev. err. 

Wis.—Vinicky v. Midland Mut. Cas. Ins. Co., 151 
N.W.2d 77, 35 Wis.2d 246. 

$7,500 

U.S.—Commercid Union Ins. Co. v. Gonzalez Rivera, 
C.A.Puerto Rico, 358 F.2d 480. 

$750 

La.—Lambert v. Allstate Ins. Co., App., 195 So.2d 698. 

$100 for mental anguish when truck struck 
home 

La.—Speight v. Southern Farm Bureau Ins. Co., App., 
254 So.2d 485. 

18. U.S.—Petition of U.S. Steel Corp., C.A.Ohio, 436 
F.2d 1256, cert. den. 91 S.a. 1649, 1660, 1665, 
402 U.S. 987, 29 L.Ed.2d 153, reh. den. 91 S.Ct. 
2227, 403 U.S. 924, 29 L.Ed.2d 703, reh. den. 91 
S.a. 2247, 403 U.S. 940, 29 L.Ed.2d 720, app. 
after remand 479 F.2d 489, cert. den. 94 S.Ct. 71, 
414 U.S. 859, 38 L.Ed.2d 110. 

La.—Boudreaux v, Allstate Finance Corp., App., 217 
So.2d 439. 

N.M.—Montgomery Ward v. Larragoite, 467 P.2d 399, 
81 N.M. -383, 42 A.L.R.3d 859. 

§ 214. Traumatic Diseases 

19. Wis.—Moritz v. Allied Am. Mut. Fire Ins. Co., 
133 N.W.2d 235, 27 Wis.2d 13. 

20. Between $2,500 and $5,000 

Mich.—Rypstra v. W.U. Tel. Co., 132 N.W.2d 140, 374 
Mich. 166. 
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21. Wis.—Moritz V. Allied Am. Mut. Fire Ins. Co., 
133 N.W.2d 235, 27 Wis.2d 13. 

23. La,—Trahan v. Perkins, App., 197 So.2d 96, 

§ 216. Expenses Incurred 
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27, U.S.—Mid-Continent Tel. Corp. v. Home Tel. 
Co., D.CMiss., 319 ESupp. 1176. 

La.—^Bailey v. American Motorists Ins. Co., App., 189 
So.2d 106—Fertitta v. Damn, App., 204 So.2d 135, 
affd. 211 So.2d 282, 252 U. 336-McCauley v. 
LaFleur, App., 213 So.2d 176. 

R.I.—Auchincloss v. Halloran Const. Co, of R.I., 253 
A.2d 622, 105 R.I, 565. 

Less than $1,000 

La.—Chase v. Dunbar, App., 185 So.2d 563, writ ref. 
187 So,2d 738,249 La. 572 and 187 So.2d 738, 249 
La. 573 and 187 So.2d 739, 249 U 574—Johnson 
V. Allstate Ins. Co., App., 208 So.2d 728, writ ref. 
210 So.2d 510, 252 La, 272—Lawrence v. West¬ 
chester Fire Ins. 0>., App., 213 So.2d 784, applica¬ 
tion den. 215 So.2d 131, 252 La. 969—Ransom v, 
Acosta Cleaners, Inc., App., 219 So.2d 224—Me¬ 
nard V. Travelers Ins. Co., App., 240 So.2d 390. 

Md.—Nicholson v. Blanchette, 210 A.2d 732, 239 Md. 
168, 14 A.L.R.3d 525, op. supp. 213 A.2d 71. 239 
Md. 168, 14 A.L.R.3d 525. 


Attorney fees 

U.S.—Hegler v. Board of Ed. of Bearden School Dist, 
Bearden, Ark., C.A.Ark., 447 F.2d 1078. 

29. Pa.—Rolleston v, Wright, 15 Bucks 302, 

30. Ga.—Jones v. Spindel, 177 S.E2d 187, 122 Ga. 
App. 390, cert. dism. 180 S.E.2d 242, 227 Ga. 264, 
app. after remand 196 S.E.2d 22, 128 Ga.App. gg. 

La.—Leonard v. Travelers Ins. Co., App., 183 So.2d 
447—Avery v. Scott, App., 216 So.2d 111, writ ref. 
217 So.2d 410, 253 La. 313, and 217 So.2d 410,253 
La. 314. 

31. Tenn.—MUler v. Berry, 457 S.W.2d 859, 62 Tenn. 
App. 1. 

Less than $1,000 

Tenn.—Luallen v. Booher, 460 S.W.2d 24, 62 Tenn. 
App. 155. 

§ 217. -Medical, Dental, Nurs¬ 

ing, and Funeral Expenses 
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32. U.S.—Gorman v. Miller, CA.Tex., 415 F.2d 
1137. 

Murphy v. Smith, D.C.S.C., 243 F.Supp. 1006— 
Ard V. Mgington, D.C.Fla., 299 F.Supp. 706— 
Dinkelman v. U.S., D.CAla., 303 F.Supp. 27— 
Swanner v. U.S., D.C.Ala., 309 F.Supp. 1183— 
Frankel v. U.S., D.CPa., 321 ESupp. 1331, affd, 

C. A., 466 E2d 1226. 

Fla.—Vaughn v. Patterson, App., 238 So.2d 129. 

Ga.—Strickland v. English, 154 S.E2d 710, 115 Ga. 
App. 384. 

La.—Bailey v. American Motorists Ins. Co., App., 189 
So.2d 106—Cooper v. Eiswirth, App., 223 So.2d 
889, writ ref. 226 So.2d 770, 254 La. 780—Brignac 
v. Pan. Am. Petroleum Corp., App., 224 So.2d 
84—Dugas v. Achord, App., 238 So.2d 761—Cava¬ 
lier v. State Farm Mut. Auto. Ins. Co., App., 248 
So.2d 372. 

N.Y.—Jansen v. State, 301 N.Y.S.2d 811, 60 Misc.2d 
36, affd. 302 N.Y.S.2d 1016, two cases, 32 A.D.2d 
889. 

Between $4,000 and $6,000 

U.S.—Massey v. Williams-McWilUams, Inc., D.CLa., 
317 ESupp. 37. 

Tex.—^Newspapers, Inc. v. Love, Qv.App., 397 S.W.2d 
469, err. ref. no rev. err.. Sup., 405 S.W.2d 300. 

Between $2,000 and $3,000 
U.S.—Guzman v. S.S. Robin Mowbray, D.C.N.Y., 288 
ESupp. 948—Hernandez v. U.S., D.CTex., 313 
ESupp. 349. 

La.—^Mayeux v. Maryland Cas. Co., App., 228 So.2d 
234. 

N.Y.—Comstock v. Beeman, 264 N.Y.S.2d 767, 24 
A.D.2d 931, affd. 221 N.E2d 564, 18 N.Y.2d 772, 
274 N.Y.S.2d 905. 

Between $1,000 and $2,000 
U.S.—Hickey v. Insurance Co. of North America, D.C 
Tenn., 239 F.Supp. 109—Bettis v. Roache, D.CCh- 
nal Zone, 296 F.Supp. 947—^Hernandez v. U.S., 

D. C.Tex., 313 ESupp. 349. 

La.—Singleton v. Foodtown, Inc., App., 195 So.2d 439, 
writ ref. 197 So.2d 653, 250 La. 635—Wilhite v. 
Beavers, App., 227 So.2d 919—Fontenot v. Liberty 
Mut. Ins. Co., App., 228 So.2d 327. 

Term.-McAbee v. Daniel, 445 S.W.2d 917, 60 Tenn. 
App. 239. 

Between $3,000 and $4,000 
D.C.—Robinson v. Park Central Apartments, D.C, 248 
F.Supp. 632. 

Over $6,000 

La.—Pittman v. Fowler, App., 191 So.2d 171 

33. Fla.—Johnson v, Farris, App., 230 So.2d 197, 

$12,500 

U.S.—Commercial Union Ins. Co. v. Gonzalez Rivera, 
C.A.Puerto Rico, 358 E2d 480. 

$ 20,000 

U.S.—Walker v. Grant, D.C.Fla., 314 ESupp. 442.. 
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34. U S. — Moenck v. U S., D.C.Iowa, 264 F.Supp 
615—Jones v, US. D.CNY, 265 F.Supp, 858. 

La.—Saxton v. Stewart, App, 190 So.2d 509—Fish v. 
Martin, App., 201 So.2d 341—Scruggs v. McCra- 
ney, App., 234 So.2d 262 

Mich.—Dixison v Asher, 152 N.W.2d 161, 7 Mich. 
App. 547. 

Tex.—Newspapers, Inc v. Love, Civ.App., 397 S.W.2d 
469, err. ref. no rev. err, Sup., 405 S W 2d 300 

35. U.S.—Matthews v. Compania Anonima Venezola- 
no de Navegacion, D C La., 234 FSupp. 553, 
affd., CA., 371 F.2d 971, cert, den 88 SCt. 37, 
389 U.S. 820, 19 L Ed 2d 71—Morales v Damp- 
skibs A/S Hint, D.CN.Y., 264 F.Supp 829. affd.. 
C.A., 370 F.2d 569. 

Tann v Service Distributors, Inc., D.C.Pa., 56 
F.R.D. 593, affd, C.A., 481 F.2d 1399. 

Ga.—Kenner v. Whitehead, 156 SE.2d 136, 115 Ga 
App. 760—^Johnson v. Cook, 180 S.E.2d 591, 123 
Ga.App. 302. 

La.—Jolley v. Continental Southern Lines, Inc, App., 

170 So.2d 114—Self v. State Farm Mut. Auto. Ins. 
Co., App., 183 So.2d 68—Ford v King, App., 193 
So.2d 902—Foret v. F. W. Woolworth & Co., 
App., 200 So.2d 417, writ ref 202 So.2d 662, 251 
La. 62—Randolph v Allstate Ins. Co., App, 208 
So.2d 731, writ ref 210 So.2d 510, 252 La. 272— 
Fruge V. American Service Mut. Ins Co, App., 
227 So.2d 646—Shepard v. Checker Cab Co., App., 
230 So.2d 343. 

Md.—Nicholson v Blanchette, 210 A.2d 732, 239 Md. 
168, 14 A.L.R.3d 525, op. supp. 213 A.2d 71, 239 
Md. 168, 14 A.L.R.3d 525. 

N Y.—Robotham v State, 282 N.YS.2d 586, 54 
Misc.2d 363. 

Tex.—Williams v. Berry, Civ App., 389 S.W.2d 89, err. 
ref no rev. err. 

36. U.S.—In re Consolidation Coal Co, D.C.Pa., 296 
F.Supp 837. 

La.—Normand v. American Home Assur. Co., App., 

171 So,2d 804, writ ref 173 So 2d 542, 247 La. 
677—King v. Travelers Ins. Co., App., 188 So.2d 
236—Lambert v. Foy, App., 224 So.2d 11—Burgin 
v. Checker Cab Co., App., 240 So.2d 559. 

37. Ga.—Butler v. Stewart, 145 S.E.2d 47, 112 Ga, 
App. 293. 

La.—Waller v. King, App., 188 So.2d 231—Knotts v. 
State Farm Mut. Auto. Ins. Co., App., 225 So.2d 
222—Perry v. New Hampshire Ins. Co., App., 233 
So.2d 362, writ ref 236 So.2d 501, 256 U. 371. 
Moni—DeLeon v. McNinch, 407 P,2d 45, 146 Mom. 
287. 

Tenn.—Crutcher v. Davenport, App., 401 S.W,2d 786, 
55 Tenn. 413. 

Wis.—Puls v. St. Vincent Hospital of Hospital Sisters of 
Third Order of St. Francis, 154 N.W.2d 308, 36 
Wis.2d 679. 

$500 to $1,000 

La.—Picou V. Allstate Ins. Co., App., 206 So.2d 99. 
Mich.—Ralech v. Great Lakes Transit Corp„ 178 
N.W.2d 540, 23 Mich.App. 348. 

Wis.—Lautenschlager v. Hamburg, 165 N.W.2d 129, 41 
Wis.2d 623. 

Between $200 and $5(MI 

La.—Moses V. Commercial Standard Ins. Co., App., 174 
So.2d 682. 
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38. Hawaii—Striker v. Nakamura, 446 P.2d 35, 50 
Haw. 590. 

Idaho—Fignani v. City of Lewiston, 484 P.2d 1036, 94 
Idaho 196. 

Ill—Cardiff v. Haak, 214 N.E.2d 518, 67 IllApp.2d 
480. 

La.—Viator v. Gilbert, 216 So.2d 821, 253 La. 81. 
Mo.—Slusher v. United Elec. Coal Companies, 456 
S.W.2d 339. 

Neb.—Bohn v. Kruger, 176 N.W.2d 14, 185 Neb. 407. 
Tex.—Downing v. Uniroyal, Inc., Civ.App., 451 S.W.2d 
279. 


Between $1,000 and $3,000 

La.—Freeman v. Liberty Mut. Ins. Co., App., 175 So 2d 
659. 

39 , U.S. — Stevenson v, Pennsylvania R. Co, DC. 
N.Y, 291 F.Supp 364. 

La —Berry v Fidelity & Cas. Co of New York, App, 
223 So 2d 485. 

N Y —Grippo v Public Taxi of Schenectady, 268 N.Y 
S.2d 630, 25 A,D.2d 711—Stein v, Trans World 
Airlines, Inc., 268 N-Y.S2d 752, 25 A.D.2d 732. 

Between $5,000 and $10,000 

N Y.—Crosier v Manhattan and Bronx Surface Transit 
Operating Authonty, 275 N y.S.2d 501, 27 A.D.2d 
525—Burdeau v Burdeau, 275 N.Y.S.2d 988, 27 
A.D.2d 632, affd. 234 N.E.2d 452, 21 N.Y 2d 677, 
287 N.Y.S2d 413 

Between $1,000 and $5,000 

La.—Sharp v. St. Tammany Parish Hospital, App., 190 
So.2d 500—Anslem v Travelers Ins Co, App., 192 
So.2d 599—Richardson v. Deville, App., 204 So.2d 
411. 

Tex,—Kollmorgan v Scott, Civ.App., 447 S.W.2d 236 

Less than $1,000 

La.—Olds V. Ashley, App., 191 So.2d 202, affd. 200 
So.2d 1, 250 La. 935—Roberts v. Travelers Ins. 
Co., App., 204 So.2d 303—Milano v. Saia, App., 
205 So 2d 841—Menard v. Travelers Ins. Co., 
App, 240 So.2d 390—^Robicheaux v Lumbermens 
Mut. Cas Co, App., 245 So 2d 553. 

40, La —Tennis v Royal Indem. Co., App., 227 So.2d 
188—Mabile v Thibaut Farms, App., 244 So.2d 
66 . 

N.Y.—Jarvis v. Long Island R. Co., 271 N.Y.S.2d 799, 
50 Misc.2d 769, affd. 268 N.Y.S 2d 963, 25 A D.2d 
617. 

Over $30,000 

Tex—Coastal States Gas Producing Co. v. Locker, 
Civ.App., 436 S.W.2d 592. 

$3,000 to $10,000 

La.—Brooks v. Fondren, App., 199 So.2d 588. 

$2,000 to $3,000 

N.M.—Lujan v. Reed. 434 P.2d 378. 78 N.M. 556. 

Under $2,000 

U.S.—Champion Home Builders v. Shumate, C,A.Kan,, 
388 F.2d 806. 

La.—Graves v. Hartford Acc. & Indem. Co., App., 188 
So.2d 173, writ ref 190 So 2d 234, 249 U. 717. 

$1,000 or less 

U.S.—Champion Home Builders v Shumate, CA.Kan., 
388 F.2d 806. 

La.—^Hebert v. Travelers Ins. Co., App., 179 So.2d 
513—Fontenot v. Travelers Ins. Co., App., 179 
So.2d 520—Plunkett v. Mims, App., 181 So.2d 
820—Morgan v. Taxicab Bonding Ass’n, App., 204 
So.2d 642—Warr v. Kemp, App., 208 So 2d 570. 

41, U.S.—^Tinnerholm v. Parke Davis & Co., D.C. 
N.Y.. 285 F.Supp. 432, affd., C.A., 411 F.2d 48— 
Frankel v. U.S., D.CPa., 321 F.Supp. 1331, affd., 
CA.. 466 F.2d 1226. 

La.—^Jordan v. Travelers Ins. Co., 245 So 2d 151, 257 

U. 995. 

Couvillion v. Marquette Cas, Co., App., 200 
So.2d 122—Fish v. Martin, App., 201 So.2d 341— 
Richardson v. Deville, App., 204 So.2d 411. 

$160,000 

U.S.—Tinnerholm v. Parke, Davis & Co., C,A.N.Y,, 
411 F.2d 48. 

$5,000 to $10,000 

La—Knotts v. Employers Cas. Co., App., 177 So.2d 
630—Robison v. Garnett, App., 238 So.2d 58, wnt 
ref 239 So.2d 540,256 La. 879, and 239 So.2d 541, 
256 U. 882. 

Tex.—Richter’s Bakery, Inc. v. Verden, Civ.App., 394 
S.W,2d 230, err, ref. no rev. err. 

$1,000 to $5,000 

La,—Slay v. Hemstead, App., 206So.2d 718—Lawrence 

V, Winn-Dixie Louisiana, Inc., App., 208 So.2d 
329. 
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Tex.—Mrs Baird’s Bread Co. v. Williams, Civ App., 
425 S W.2d 1, err. ref no rev. err. 

Wis.—Metcalf v. Consolidated Badger Co-op., 137 
N.W.2d 457, 28 Wis.2d 552. 

$5,000 per aiuiu!!i 

U S.—Chnstopher v. U.S,, D.C.Pa., 237 F Supp. 787 

$500 

La.—Waller v. King. App.. 188 So.2d 231. 

$300 

U.S.—Moenck v. U.S, DCIowa, 264 F.Supp. 615. 
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42. La.—clones v. Aetna Cas. & Sur. Co., App,, 198 
So 2d 523, wnt ref 199 So.2d 926, two cases, 250 
La. 930, 932, cert den. 88 S.Ct. 471, 389 U.S. 990, 
19 L.Ed.2d 482—Carlisle v. Employers Mutuals of 
Wausau, App, 220 So.2d 152. 

$ 1,000 

Wis.—Remke v. Woltjen, 146 N.W.2d 493, 32 Wis.2d 
653. 

43. U.S.—Honeywell v. Rogers, D.C.Pa, 251 F.Supp. 
841. 

La.—Hathom v. McKay, App., 236 So.2d 74. 

Tenn.—Richardson v, Johnson, 444 S.W.2d 708, 60 
Tenn. App. 129. 

Tex.—Pioneer Bus Co. v. Ward, Civ.App, 422 S.W.2d 
550. 

Wis.—Burke v National Farmers Union Property & 
Cas. Co., 153 N.W.2d 545, 36 Wis.2d 427. 

$5,000 

U S.—Ocean Dnlling & Exploration Co. v. Russell, 
C.A.La., 408 F.2d 319 

Tex.—City of Houston v. Moore, Civ.App., 389 S.W.2d 
545, err. ref no rev err. 

$200 

Wis.—Grummitt v Sturgeon Bay Winter Sports Club of 
Sturgeon Bay, 354 F 2d 564. 

$10,000 

Del—Wilmington Housing Authority v. Williamson, 
228 A.2d 782. 

$3,000 

Wis.—Bash v. Employers Mut. Liability Ins. Co. of 
Wis., 157 N.W.2d 634, 38 Wis.2d 440. 

45. Held proper 

U.S.—Chamberlain v. Shaver Transp. Co., D.C.Or., 263 
F.Supp. 47—^Wright V. Standard Oil Co., D.C 
Miss., 319 F.Supp. 1364, revd. in part on oth. grds., 
C.A., 470 F.2d 1280, cert. den. 93 S.Q. 2772, 412 
U.S. 938, 37 L.Ed.2d 398, reh. den. 471 F.2d 
65a~Frankel v. U.S., D.C.Pa., 321 F.Supp. 1331, 
affd., C.A., 466 E2d 1226. 

Held improper 

Wis.—Reinke v. Woltjen, 146 N.W.2d 493, 32 Wis.2d 
653. 

Held excessive 

Wis.—^Tills V, Elmbrook Memorial Hospital, Inc,, 180 
N.W.2d 699, 48 Wis.2d 665. 

47. La,—Collins v. Schulz, App., 196 So.2d 303—Tra¬ 
han V. Lewis, App., 223 So.2d 511. 

Maid service 

La.—Vonderbruegge v. Bethea, App., 250 So.2d 407. 

§ 218. -In Connection with Oth¬ 

er Damages 

48. U.S.—McCluggage v. U.S., D.C.Ohio, 296 
F.Supp. 485—Frankel v. U.S., D.C.Pa., 321 
F.Supp. 1331, affd., CA., 466 F.2d 1226. 

Del—Arnett v. Hanby, Super., 262 A.2d 659. 

Ill—Olson v. Heetwood, 254 N.E2d 271, 116 Ill 
App 24 411. 

La.—Brooks v. Fondren, App., 199 So.2d 588—^McHen¬ 
ry V. Hanover Ins. Co., App., 246 So.2d 374—Slay¬ 
ton V. Grant, App., 248 So.2d 16. 

N.J.—Fritsche v. Westinghouse Elec. Corp., 261 A.2d 
657, 55 N.J. 322. 

Wis.—Pucci V. Rausch, 187 N.W.ld 138, 51 Wis.2d 
513. 



25A CJS 52 


§218 DAMAGES 

Page 337 

Less than $2»000 

U.S.—Obcdiencia v. Liberty Mut. Ins. Co., C.A.La., 403 
F.2d 654—^Hoyt v, Holsum Cab Ca, App., 217 
So.2d 198. 

La.—Berry v. Burney, App., 179 So.2d 694—Launcy v. 
Smith, App., 192 So.2d 154—^Wascom v. Vamado, 
App., 209 So.2d 72. 

49. Fla.—Griffis v. Hill, 230 So.2d 143. 

Hickson v. Stetzel, App., 172 So.2d 610. 

La.—Landreneau v. Allstate Ins. Co., App., 186 So.2d 
908, writ, ref., Sup., 190 So.2d 229, 249 La. 703. 
Me.—Thompson v. Johnson, 270 A.2d 879. 

Miss.—Ladner v. Merchants Bank & Trust Co., 171 
So.2d 503, 251 Miss. 804. 

Mo.—Stahlhdxr v. American Cyanamid Co., 451 
S.W.2d 48. 

50. N.Y.—Beyer v. Murray, 306 N.Y.S.2d 619, 33 
A.D.2d 246. 

51. v Mich.—Asmus v. Barrett, 186 N.W.2d 819, 30 

Mich.App. 570. 

Minn.—Larsen v. Minneapolis Gas Co.,‘ 163 N.W.2d 
755, 282 Minn. 135. 

NJ.—Tawed v. Stam’s Shoprite Supermarket, 276 A.2d 
861, 58 NJ. 227. 

N.D.—Bohn v. Eichhoist, 181 N.W.2d 771. 

Tenn.—Martin v. Southern Ry. Co., 463 S.W.2d 690, 
225 Tenn. 77. 

$10,000 to $25,000 

Ark.—Garic County Lumber Co. v. Collins, 459 S.W.2d 
800. 

Cal—Hughes v. Kilgore, 43 Cal.Rptr. 820, 233 C.A.2d 
541. 

Fa.—Smith V. Mabus, 47 West. 209. 
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52. ni.—Johanneson v, Ring, 226 N.E2d 291, 82 
m.App.2d 340. 

N.Y.—Robotham v. State, 282 N.Y.S.2d 586, 54 
Misc.2d 363. 

S.C— HughQT V. Ausbom, 154 S.EJd 839, 249 S.C 
470, 25 A.L.R.3d 1406. 

53. La.—Dykes v. Champagne, App., 200 So.2d 921. 

$5,000 to $10,000 

N.M.—Rutledge v. Johnson, 465 PJd 274, 81 N.M. 
217. 

Less than $1,000 

N.Y.—Sivertsen v. State, 252 N,Y.S.2d 623,43 Misc.2d 
978, zevd. on oth. grds. 264 N.Y.S.2d 602, 24 
A.DJd 918. 

54. U.S.—^Davis v. Associated Pipe Line Contractors, 

Inc., D.CLa., 305 F.Supp. 1345, affd., C.A., 418 
F.2d 920, cert. den. 90 S.Ct 1119, 397 U.S. 988, 
25 l»£d.2d 396. * 

N.Y.—Beyer v. Murray, 306 N.Y.SJd 619, 33 A.D.2d 
246. 

$10,000 

Pa.—Stobodzian v. Edinger, 55 Luz.LReg. 215. 

$1,000 to $2,000 

Tenn.—Whedcr v. Cain, 459 S.W.2d 618, 62 Tenn.App. 
126. 
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55. Fla.—Lincoln v. Miggins, App., 249 So.2d 88. 
IixL—Kroger Co. v. Ward, 267 N.E2d 189, 148 Ind. 

App. 399. 

N.Y.-5ivertaen v. State, 252 N.Y.S.2d 623, 43 Misc.2d 
978, revd. on oth. gids. 264 N.Y.S.2d 602. 24 
A.D.2d 918. 

Leee than $3,000 

N.Y.—Kennedy v. Cromer, 310 N.Y.S.2d 794, 34 
A.D.2d 859. 

Pa.—Hall V. Great Atlantic & Pac. Tea Co., 47 West. 
189. 

56. Mich.—Dixison v. Asher, 152 N.W.2d 161, 7 
Mich.App. 547. 

Mo.—Cobb V. Cosby, App., 416 S.W.2d 222. 

Held tnadeiiiiate 

(2) Other awards. 


Mich.—Hugener v. Michlap, 139 N.W.2d 132, 2 Mich. 
App. 157. 

57. U.S.—Hansen v. Ulmer. D.C.S.C, 260 F.Supp. 
97. 

Held proper 

(6) Other amounts. 

U.S.—McCann v. Atlas Supply Co., D.C.Pa., 325 
F.Supp. 701. 

Del.—Biddle v. Griffin, Super., 277 A.2d 691. 

La.—Cinquemano v. O’Quinn, App., 180 So.2d 873, 
writ ref. 183 So.2d 650. 248 La. 1026. 

Held excessive 

(3) Other awards. 

Mo.—Hodges v. Johnson, App., 417 S.W.2d 685. 

Held not excessive 

(6) Other amowits. 

Mich.—Stevens v. Edward C Levy Co., 135 N.W.2d 
414, 376 Mich. 1. 

N.J.—Hacker v. Statman, 252 A.2d 406, 105 N.J.Super. 
385. 

S.C.—Hughey v. Ausbom, 154 S,E.2d 839. 249 S.C. 
470, 25 A.L.R.3d 1406. 

Tenn.—Mello v. Williams. 404 S.W.2d 805, 56 Tenn. 
App. 59. 


page 340 

58. Ky.—Robinson v. Cull, 416 S.W.2d 346. 

Wash.—Smithline v. Chase, 463 P.2d 177, 1 Wash.App. 

589. 

Held proper 

(3) U.S.—Maloney v. U.S., D.C.Hawaii, 246 F.Supp. 

694. • ' 

Mo.—Brenneke v. La Chance, App., 396 S.W.2d 758. 

59. Iowa—Fuller v. Buhrow, 292 N.W.2d 672. 

Held proper 

Mo.-Cobb V. Cosby, App., 416 S.W.2d 222. 

60. Ky.—Robinson v. Cull, 416 S.W.2d 346. 
Wis.-Seitz V. Seitz, 151 N.W.2d 86, 35 Wis.2d 282. 
Held proper 

(4) La.—Steiner v. Employers Liability Assur. Corp., 
App., 182 So.2d 345—^^ v. State Farm Mut. Auto. 
Ins. Co., App., 183 So.2d 68. 

Held not excessive 

(3) Other amounts. 

ni.—Kubajak v. VerBrugge, 207 N.E2d 344, 59 Ill. 
App.2d 344. 

Tenn,—MeUo v. WiUiams, 404 S.W.2d 805, 56 Tenn. 
App. 59. 

Held inadequate 

La.—Mathews v. Employers Mut. Fhc Ins. Co. of Wis., 
App., 180 So.2d 38. 

61. Tom.—Ginchfidd R. Co. v. Forbes, App., 417 
S.W.2d 210, 57 Teim.App. 174. 

63, U.S.—Gowens v, Morgan & Sons Poultry Co., 
D.CN.C., 238 F.Supp. 399—Hurst v. Central 
Gulf S.S. Corp., D.CDl, 267 F.Supp. 65. 
lU.—Powers v. Kdley, 227 N.E2d 376, 83 ni.App.2d 
289. 

La.—Marchadie v, Maryland Cas. Co., App., 173 So.2d 
I, writ ref. 175 So.2d 300, 247 La. 1012. 
Wis.-Seitz v. Seitz, 151 N,W.2d 86, 35 Wis.2d 282. 

Held proper 

(3) U.S.—Ledet v. U.S. Oil of U., Inc., D.CLa., 237 
F.Supp. 183. 

(5) Other amounts. 

U.S.—Alien v. Union Barge Line Corp., D.C.La., 239 
F.Supp. 1004, afFd., CA., 361 F.2d 217, cert. den. 
87 S.a 713, 385 U.S. 1006, 17 L.Ed.2d 545— 
Weakley v. Southwestern Bell Td. Co., D.C.OkI., 
240 F.Supp. 598. 

Held excessive 

(3) Other amounts. 

La.—Fontenot v. Grain Dealers Mut. Ins. Co., App., 
170 SoJd 513, writ ref 172 So.2d 294, 247 La. 
488—Reynolds v. Hardware Mut Cas. Co., App., 
199 So.2d 370. 


64. U.S.—Honaker v. Leonard, D.C.Tenn., 325 
F.Supp. 212. 

$10,000 to $30,000 

Ala.—Louisville & N.R, Co. v. Richardson, 231 So.2d 
316, 285 Ala. 281. 

$1,000 to $10,000 

La.—Marchadie v. Maryland Cas. Co., App., 173 So.2d 
1, writ ref 175 So.2d 300, 247 La.* 1011 

§ 219. Loss of Earnings or Impair¬ 
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65. U.S.—Haynes v. Rederi A/S Aladdin, D.CTex., 
254 F.Supp. 185, affd. C.A., 362 F.2d 345, cert, 
den. 87 S.Q. 731, 385 U.S. 1020, 17 L.Ed.2d 
557—Callendar v. Employers Liability Assur. 
Corp., D.C.La-, 283 F.Supp. 213—Davis v. Asso¬ 
ciated Pipe Line Contractors, Inc., D.C.La., 305 
F.Supp. 1345, affd., C.A., 418 F.2d 920, cert. den. 
90 S.a. 1119, 397 U.S. 988, 25 L.Ed.2d 396. 

La.—Wascom v. Vamado, App., 209 So.2d 72—Pi- 
chaufFe v. Naquin, App., 241 So.2d 574—Liverman 
V. Gee, App., 242 So.2d 369—Cavalier v. State 
Farm Mut. Auto. Ins. Co., App., 248 So.2<L372. 

Tex.—Port Terminal R.R. Ass’n v. Macaluso, av.App., 
450 S.W.2d 873. 

Wis.—Pucci V. Rausch, 187 N.W.2d 138, 51 Wis.2d 
513. 

66. U.S.—Tinnerholm v. Parice Davis & Colk, D.C 
N.Y., 285 F.Supp. 432, affd., CA, 411 F.2d 48- 
Brattoli v. Kheel, D.C.N,Y., 302 F.Supp. 745. 

La.—^Davidson v. Curole, App., 196 So.2d 311. 

Ovei: $61,000 

U.S.—Matthews v. Gompania Anonima Venezolano de 
Navegacion, D.C.La., 234 F.Supp. SS3, affd., C.A, 
371 F.2d 971, cert. den. 88 S.Q. 37, 389 U.S. 820, 
19 L.Ed.2d 71. 

Between $30,000 and $50,000 

D.C—Chamberlain v. Shaver Tiansp. Co., D.COr., 
263 F.Supp. 47—Cote v. Gentile, D.C.Gonn., 257 
F.Supp. 603. 

La.-Jennings v. Ralston Purina Co., App., 201 So.2d 
168, writ ref 203 So.2d 554, 251 La. 215, appUca- 
tion den. 203 So.2d 554, 251 La, 216. 

Wis.—Reinke v. Woltjen, 146 N.W.2d 493, 32 Wis.2d 
653. 

$50,000 

U.S.—Hernandez v. U.S., D.CTex,, 313 F.Supp. 349., 

68. U.S.—Lopez V. Grace Line, D.C.Cal., 302 F.Supp. 
753—Solet V. M/V Capt. H. V. Dufrene, D.CLa., 
303 F.Supp. 980. 

La.—Deville v. Aetna Ins. Co., App., 191 So.2d 324, 
writ ref 193 so.2d 527, 250 La. 13—Levier v. 
American Emp. Ins. Co., App., 228 So.2d 225, 

Over $17,000 

U.S.—La Capria v. Compagnie Maritime Beige, D.C 
N.Y., 286 F.Supp. 980, affd. in pari, revd. in part 
on oth. grds., CA., 427 F.2d 244. 

Kan.—Deemer v. Rcichart, 404 P.2d 174,195 Kan. 231 

$10,000 and $15,000 

Ky.—Kroger Co. v. Thompson, 43^ $.W.2d 31. 

La.—Berry v. Gulf Coast Const. Co., App., 229 So.2d 
368, writ ref 231 So.2d 396, 255 La. 484-Coleman 
V. Ross, App., 232 So.2d 885. 

Between $15,000 and $17,000 

N.Y.—Sandor v. Katz, 277 N.Y.S.2d 92, 27 A.P.2d 
766. 

Other awards 

Tex.-SaUie v. Cook, Gv.App., 403 S.W.2d 509, 

69. $6,000 to $8,000 

U.S.—Haynes v. Rederi A/S Aladdin, C.A.Tex., 362 
F.2d 345, cert. den. 87 S.0.731, 385 U.S. 1020,17 
L.Ed.2d 557. 

Skibinski v. Waterman S.S. Corp., D.CN.Y., 242 
F.Supp. 290, affd., CA., 360 F.2d 539, cert den. 87 
S,a. 2027. 387 U.S. 921 , 18 L.Ed.2d 975. 

La.—Duncan v. Gty of Shreveport, App., 240 $o.2d 28. j 
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Tenn.—Miller v. Berry, 457 S W 2d 859, 62 Tenn App 
1 

Was—Seitz V Seitz, 151 N.W.2d 86, 35 Wis.2d 282 

70. U.S —Maloney v, U.S., D C.Hawaii, 246 F.Supp 
694—Guzman v S.S. Robin Mowbray, D.C.N.Y, 
288 FSupp. 948. 

Conn —Bentley v, Hamden Post 88, Inc., Com.PI., 229 
A 2d 32, 27 Conn.Sup. 56. 

La.—Edwards v. McLeod, App, 190 So 2d 639—Pitt¬ 
man V. Fowler, App, 191 So.2d 172—^Tassin v. 
Louisiana Power & Light Cp, App., 191 So.2d 338, 
affd. 201 So.2d 275, 250 La. 1016—Lemoine v. 
Amencan Emp. Ins Co., App., 238 So 2d 233— 
Leger v. Fireman’s Fund Ins. Co, App., 248 So.2d 
921, writ ref. 252 So.2d 668, 259 La. 772 

R.I.—Fusaro v. Naccarato, 237 A 2d 545, 103 R.I. 324 

Wis.—Bach v. Liberty Mut Fire Ins Co., 152 N.W.2d 
911, 36 Wis.2d 72—Michels v. Green Giant Co., 
164 N.W.2d 217, 41 Wis 2d 427. 

54.500 

Wis.—Burhson v. Janssen, 141 N.W 2d 274, 30 Wis.2d 
495. 

52.500 

U S.—Morales v. Dampskibs A/S Flint, D.C.N.Y., 264 
F Supp 829, affd. 370 F 2d 569. 

La.—Welch v. Ratts, App., 235 So.2d 422. 

71. U.S.—Kelly v. S.S. Tyson Lykes, D.CXa., 283 
F.Supp. 277—Bettis v Roache, D.C.Canal Zone, 
296 F.Supp. 947—Petition of U.S., D.C.N.C., 303 
F.Supp. 1282. 

La.—Pellegrin v. Fidelity & Cas. Co. of New York, 
App., 193 So.2d 392—Fruge v. Amencan Service 
Mut. Ins Co., App., 227 So.2d 646—Brodhead v 
Aetna Cas. & Sun Co., App., 233 So.2d 619. 

$ 1,000 

U.S.—^Rhoditis V. Hellenic Lines Limited, D.C.Ala, 273 
F.Supp. 248, affd., C.A., 412 F.2d 919, affd 90 
S.a. 1731, 398 U.S. 306, 26 L.Ed.2d 252 

72. La.—Saxton v. Stewart, App., 190 So.2d 509— 
Myles V. Lee, App., 209 So.2d 533—Brantley v 
Employers Liability Assur. Corp., App., 232 So.2d 
825. 

N.Y.—Robotham v. State, 282 N.Y.S.2d 586, 54 
Misc.2d 363. 

$650 

U.S.—Petition of U.S., D.C.N.C., 303 F.Supp 1282. 

La.—^Morgan v. Taxicab Bonding Ass’n, App., 204 
So.2d 642. 

$600 

La.—^Ardoin v. Travelers Ins. Co., App., 229 So.2d 426. 
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73. Ill.—Jung V. Schafer. 222 N.E.2d 707, 77 Ill. 
App.2d 391. 

La.—Hughes v. New Orleans Public Service, Inc., App., 
221 So.2d 331—Roy v. Edmonson, App., 221 So.2d 
583—Fontenot v. Liberty Mut. Ins. Co., App., 228 
So.2d 327—Burgin v. Checker Cab Co., App., 240 
So.2d 559. 

74. La.—Moses v. Commercial Standard Ins. Co., 
App., 174 So.2d 682—Richoux v. Grain Dealers 
Mut. Ins. Co., App., 175 So.2d 883, writ ref. 178 
So.2d 656, 248 La. 366—^Bergeron v. C. Hugh 
Tarver, Jr. & Associates, Inc., App., 233 So.2d 
704. 

Miss.—Fanner v. Smith, 207 So.2d 352. 

75. La.—^Freeman v. Liberty Mut. Ins. Co., App., 175 
So.2d 659—Bobnett v. Great Am. Ins. Co. of New 
York, App., 187 So.2d 152, writ ref. 187 So.2d 
445, 249 La. 470. 

Pa.—Rosen v. Slough, 242 A.2d 898, 212 Pa.Super. 398. 

Wis.—Hillstead v. Shaw, 150 N.W.2d 313, 34 Wis.2d 
643. 

76. La.—Sonnier v. State Farm Mut. Auto. Ins. Co., 
App., 179 So.2d 467. 

Tenn.—Wilson v. Cook Mfg. Co., 405 S.W.2d 584. 56 
Tenn.App. 129. 

$5,000 to $15,000 

U.S.—^American President Lines, Limited v. Redfem, 
C.A.CaI., 345 F.2d 629. 


Under $5,000 

La.—Laville v Hartford Acc & Indem. Co., App., 178 
So.2d 464—Cobb v Allstate Ins. Co., App., 227 
So.2d 152 

77. La.—Legohn v St. Louis Fire & Marine Ins. Co., 
App.. 221 So 2d 309. 

78. U.S —^Bums V Cunard S S. Co., C.A.N Y., 404 
F.2d 60. cert, den 89 S.Ct 993, 393 U S. 1117, 22 
L.Ed.2d 122—Ganapolsky v. Park Gardens Devel¬ 
opment Corp, C A Puerto Rico, 439 F2d 844. 

Ala.—Louisville & NR Co. v. Richardson, 231 So 2d 
316, 285 Ala. 281. 

$20,000 to $50,000 

Wis.—Newberger v. Pokrass, 148 N.W.2d 80, 33 Wis 2d 
569—Tills V. Elmbrook Memonal Hospital, Inc., 
180 N.W.2d 699, 48 Wis 2d 665. 

$5,000 to $20,000 

Ark —Bhssett v. Fnsby, 458 S W 2d 735 

Wis—Ostreng v Lowrey, 155 N.W.2d 558, 37 Wis 2d 
556 

$2,000 to $5,000 

Tenn.—Richardson v Johnson, 444 S W.2d 708, 60 
Tenn App. 129 

Under $2,000 

La.—Plunkett v. Mims, App, 181 So 2d 820—Graves v. 
Hartford Acc & Indem. Co, App., 188 So.2d 173, 
wnt ref. 190 So 2d 234, 249 La. 717—Scott v. 
Travelers Ins. Co., App., 194 So.2d 154. 

79. Ky.—Harr v Betsy Ross Bakeries, Inc., 411 
S.W.2d 681. 

La.—Trahan v. Continental Ins Co.. App., 237 So 2d 
425. 
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80. U.S.—Christopher v. U.S, D.C.Pa., 237 F.Supp 
787—Culley v. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710-Pctition of U.S., D.C.N.C., 303 
F.Supp. 1282—Massey v. Williams-McWilIiams, 
Inc., D.CLa., 317 F.Supp 37. 

La.—Berry v. Gulf Coast Const. Co., App., 229 So.2d 
368, wnt ref. 231 So.2d 396, 255 La. 484. 

$25,000 to $60,000 

U.S.—Galloway v. Atlantic Coast Line R Co., D.C. 
S.C., 242 FSupp 211—^McGroder v Moore- 
McCormack Lines, Inc., D.C.Pa., 299 F.Supp. 
1233. 

La—Kezerle v Hardware Mut Cas. Co, App., 198 
So.2d 119, wnt ref. 199 So.2d 921, 250 La. 918. 
Tex.—Sumners Road Boring, Inc. v. Thompson, Civ. 

App., 393 S W.2d 690, err. ref. no rev. err. 

$10,000 to $25,000 

U.S.—Murphy v. Smith, D.C.S.C., 243 F.Supp. 1006— 
Frankel v. U.S., D.CPa., 321 F.Supp. 1331, affd., 
C.A., 466 F.2d 1226. 

Kan.—Deemer v. Reichart, 404 P.2d 174, 195 Kan. 232. 
Ky.—^Townsend v. Stamper, 398 S.W.2d 45, 12 A.L. 

R. 3d 180. 

Tex.—Richter’s Bakery, Inc. v. Verden, Civ.App., 394 

S. W.2d 230, err. ref. no rev. err. 

$1,000 to $5,000 

U.S.—Couch V. Bowman, D.C.Tenn., 263 F.Supp. 714. 
Tex.—Richter’s Bakery, Inc. v. Verden, Civ.App., 394 
S.W.2d 230, err. ref. no rev. err. 

Wis.—Krause v. Milwaukee Mut. Ins. Co, 17 N.W.2d 
181, 44 Wis.2d 590. 

Over $100,000 

La.—Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
writ ref. 202 So 2d 649, 251 La. 27. 

More than $60,000 

Okl.—Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465. 

81. Mont.—Strong v. Williams, 460 P.2d 90, 154 
Mont. 65^ 

Over $100,000 

U.S.—Miranda v. Texaco, Inc., D.C.Pa., 299 F.Supp. 
658. 

Hawaii—Nakagawa v. Apana, 477 P.2d 611, 52 Haw. 
379. 
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Ill —Stephenson v. Air Products & Chemicals, Inc., 252 
N.E2d 366, 114 Ill.App.2d 124. 

Tex —Fort Worth Sc D. Ry. Co v. Coffman, Civ.App., 
397 S.W 2d 544, err. dism 
$50,000 to S1(M),®00 

U.S.—Leavitt v Scott, C.A.Utah, 338 F.2d 749—Pierce 
V. New York Cent R. Co., C.A.Mich., 409 F 2d 
1392, on remand, D.C, 304 F.Supp 44. 

Ill —Trowbndge v Chicago & IM. Ry Co., 263 
N.E2d 619, 131 Ill App 2d 707 

La.—Rider v, Hartford Acc. & Indem Co., App., 241 
So 2d 61. 

Mich.—Muicahy v. Argo Steel Const. Co., 144 N.W.2d 
614, 4 MicLapp- 116 

Miss.—Kinnard v. Martin, 223 So 2d 300. 

N H.—Haney v. Burgm, 208 A.2d 448, 106 N.H. 213. 

Tex —Cargo Ships & Tankers, Inc. v. McDonald, Civ 
App. 435 S.W.2d 866, err ref. no rev. err.—John¬ 
ston Testers v. Rangel, Civ.App, 435 S.W 2d 927, 
err. ref. no rev. err.—Skelly v. King, Civ.App., 454 
S.W 2d 775. 

Wis—Gervais v. Kostin, 179 N.W.2d 828, 48 Wis.2d 
190. 

Between $25,000 and $50,000 

U S —U.S. V. Velez Tirado. C.A.Puerto Rico, 358 F.2d 
939—De Free v. Nutone, Inc., C A.Mich., 422 F.2d 
534. 

Andrews v. Dravo Corp, D.C Pa., 288 F.Supp. 
142, affd., C A, 406 F2d 785 

Ark.—Batesville Funeral Home, Inc v. Barnett, 452 
S.W.2d 656, 248 Ark 484 

III.—Izzo v. Zera, 205 N E 2d 644, 57 !ll.App.2d 263. 

Ky.—Rogers v. Sullivan, 410 S.W.2d 624. 

$15,000 to $25,000 

Kan.—Hildebrand v. Mueller, 449 P.2d 587, 202 Kan. 
506. » 

Ky.—Lobred v. Mann. 395 S.W.2d 778—Arnett v. 
Thompson, 433 S.W.2d 109. 

Wis.—McCraw v. Witynski. 168 NW.2d 537, 43 
Wis.2d 313. 

Less than $15,000 

U.S.—Champion Home Builders v. Shumate, C.A.Kan., 
388 F.2d 806. 

Ky —Moore v. Wheeler, 425 S.W.2d 541. 

La—Viator v. Gilbert, 216 So.2d 821, 253 La. 81. 

Hawsey v. U.S. Fidelity & Guaranty Co., App., 
211 So.2d 417 

Pa.—Martin v. Philadelphia Suburban Transp. Co., 257 
A 2d 535, 435 Pa. 391. 

Tenn.-Holt v. McCann, 429 S.W.2d 441, 58 Tenn.App. 
248—Miller v. Berry, 457 S W 2d 859, 62 Tenn 
App. 1. 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601—Dutcher v. Phoenix 
Ins. Co., 155 N.W.2d 609, 37 Wis.2d 591—Young 
V. Anaconda Am, Brass Co., Wis-, 168 N.W,2d 
112, 43 Wis.2d 36 
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82, La.—Courville v. B & B Enginfcenng & Supply 
Co., App., 230 So.2d 377, writ ref. 233 So 2d 251, 
255 La. 813. 

$100,000 to $200,000 

La.—Robison v. Garnett, App., 238 S0i.2d 58, writ ref. 
239 So.2d 540, 256 La. 879, and 239 So.2d 541, 256 
La 882. 

Tex.—Duncan v. Smith, Civ.App., 376 S.W.2d 877, 
revd. on oth. grds., Sup., 393 S.W.2d 798. 

$50,000 to $100,000 

U.S.—^Juan v. Grace Line, Inc,, D.C.N.Y., 299 F.Supp. 
1259. 

$10,000 to $50,000 

La.—^Jones v. Aetna Cas. & Sur Co., App., 198 So.2d 
523, writ ref. 199 So.2d 926, two cases 250 La. 930, 
932, cert. den. 88 S.Ct. 471, 389 U.S. 990, 19 
L.Ed.2d 482—Kemplf v. B. E. King & Sons, Inc., 
App., 222 So.2d 921. 

Under $10,000 

Wis.—Van Gheem v Chicago & N.W.R. Co.. 147 
N.W.2d 237, 33 Wis.2d 231. 
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83» La.—Brumfield v. Fisher, App., 235 So.2d 145, 
writ ref. 239 So.2d 346, 256 La. 822—Burch v. St. 
Louis Fire & Marine Ins. Co., App., 23S So.2d 
218. 

84, Held proper 

U.S.--Crusan v. Ackmann, C.A.Wis., 342 F.2d 611. 
Phillips V. Morton Frozen Foods, D.C.Ark., 313 
F.Supp. 228. 

La—Jordan v. Travelers Ins. Co., 245 So.2d 151, 257 
La. 995. 

Richardson v. Deville, App., 204 So. 2d 411. 

Held not excessive 

(4) Other amounts. 

La—Miller v. Allstate Ins. Co., App., 221 So.2d 908. 
Mont.—Salvail v. Great Northern Ry. Co., 473 P.2d 
549, 156 Mont. 12. 

Wis.—Dutcher v. Phoenix Ins. Co.. 155 N.W.2d 609. 37 
Wis.2d 591. 

Held inadequate 

La—Marcus v. Kansas City Southern R. Co., App., 204 
So.2d 676, writ ref. 206 So.2d 94, 96, two cases, 251 
La. 751. 

Held not inadequate 

La.—^Miller v. Allstate Ins. Co., App., 221 So.2d 908. 

Over $800,000 

U.S.—Gorsalitz v. Olin Mathieson Chemical Corp., 

C. A.Tex.. 456 F.2d 180, cert. den. 92 S.Ct. 2463, 
407 U.S. 921, 32 L.Ed.2d 807, reh. den. 93 S.Ct. 
108, 409 U.S, 899, 34 L.Ed.2d 159. 

85. U.S.—Sanchez v. Lubcck Linie A.G., D.C.N.Y., 
318 RSupp. 821. 

Cal.—Haskins v. Holmes, 60 Cal.Rptr. 659, 252 C.A.2d 
580. 

La—Tassin v. Louisiana Power & Light Co., 201 So.2d 
275, 250 La 1016. 

R.I.—Chase v. Dimeo Const. Co., 217 A.2d 922, 100 
R.I. 590. 

Tex.—Beynon v. Cutberth, Civ.App., 390 S.W.2d 352. 
Wis.—Seitz V. Seitz, 151 N.W.2d 86, 35 Wis.2d 282. 
Held proper 
(6) Other amounts. 

U.S.—Mitchell v. Reading & Bates Exploration Co., 

D. CTex., 239 F.Supp. 516—Mendoza v. A/S J. 
Ludwig Mowinckels Roderi, D.C.N.Y., 293 
RSupp. 1319-^immez v. U.S., D.C.N.Y., 321 
RSupp. 232. 

Ariz.—Tanner v. Pacioni, 413 P.2d 863, 3 Ariz.App. 
297. 

La.—Lawrence v. Winn-Dixie Louisiana, Inc., App., 
208 So.2d 329—Luneau v. Edwards, App., 236 
So.2d 80, writ ref. 239 So.2d 354, 256 La 844. 
Mim.—Kappers v. Blaul. 142 N.W.2d 263, 273 Minn. 
444—^Ryan v. Twin City Milk Producers Ass’n, 184 
N.W.2d 664, 289 Minn. 349. 

Okl.—St. Louis-San Francisco Ry. Co. v. NesSmith, 435 
P.2d 602. 

Held inadequate 

La—Marcus v. Kansas City Southern R. Co., App., 204 
So.2d 676,*writ ref. 206 So.2d 94, 96, two cases 251 
La 751. 

Mo.—Ray v. Bartolotta 408 S.W.2d 838. 

Wis.—Fischer v. Fischer, 142 N.W.2d 857, 31 Wis.2d 
293. 

Held excessive 

(4) Other amounts. 

La.—Connelley v. Southern Farm Bureau Cas. Co., 
App., 219 So.2d 206. 

Tex.—Atchison, T. & S.F. Ry. Co. v. Ham, Civ.App., 
454 S.W.2d 451, err. ref. no rev. err. 

Held not excessive 

(2) Tex.—M. Dellinger, Inc. v. McMillon, Civ. 
App., 461 S.W.2d 471, err. ref. no rev. err. 

(8) Other particular amounts. 

U.S.—Blake v. Port Everglades Towing Co., CA.FIa., 
425 R2d 662. 

Farmer v. Pennsylvania R. Co., D.CPa., 311 
RSupp. 1074. 

Ariz.—Tanner v. Pacioni, 413 P.2d 863, 3 Ariz.App. 
297—Moore v. Gray, 414 P.2d 158, 3 AriaApp. 


309—Newman v. Piazza, 433 P.2d 47, 6 Ariz.App. 
396. 

Ill.—Emerton v. Canal Barge Co., 216 N.E.2d 457, 70 
Ill.App.2d 49-Overocker v. Retoff, 234 N,E.2d 
820, 93 Ill.App.2d 11—Christianson v. City of 
Chicago Heights, 243 N.E.2d 677, 103 Ill.App.2d 
315. 

Ind.—Safety Cab, Inc. v, Ferguson, 205 N.E.2d 827, 
137 Ind.App. 644. 

Kan.—Howard v. Stoughton, 433 P.2d 567, 199 Kan. 
787. 

La.—Booth V, Good Foods, Inc., App., 216 So.2d 885. 
Mich.—Campbell v. Menz« Const. Co., 166 N.W.2d 
624, 15 Mich.App. 407. 

Tex.—Melanson v. Turner, Civ.App., 436 S.W.2d 197. 
Wash.—Vangemert v. McCalmon, 414 P.2d 617, 68 
Wash.2d 618. 

§ 220. Loss of Services or Consor¬ 
tium 

86. U.S.—Tinnerholm v. Parke Davis & Co., D.C. 
N.Y., 285 F.Supp. 432, affd., CA., 411 F.2d 48— 
Swanner v. U.S., D.CAla., 309 F.Supp. 1183— 
Wright v. Standard Oil Co., D.C.Miss., 319 
F.Supp. 1364, revd. in part on oth. grds., C.A., 470 
P.2d 1280, cert. den. 93 8.0. 2772, 412 U.S. 938, 
37 L.Ed.2d 398, reh. den. 471 F.2d 650. 

La.—Waller v. King, App., 188 So.2d 231—Manning v. 
Herrin Transp. Co., App., 201 So.2d 314—^Fish v. 
Martin, App., 201 So.2d 341. 

N.Y.—McCabe v. McMahon, 297 N,Y.S.2d 75, 31 
A.D.2d 734. 

Jansen v. State, 301 N.Y.S.2d 811, 60 Misc.2d 
. 36, affd. 302 N.Y.S.2d 1016, two cases, 32 A.D.2d 
889. 

Tex.—Richter’s Bakery, Inc. v, Verden, Civ.App., 394 
S.W.2d 230, err. ref. no rev. err. 

Held proper 

(6) U.S.—Tinnerholm v. Parke, Davis & Co., C.A. 
N.Y., 411 F.2d 48. 

$ 1,000 

La.—Kershaw v. Deshotel, App., 179 So.2d 528. 

Award held inadequate 

N.Y.—Bamhouse v. Ladycliffe College, 311 N.Y.S.2d 
529, 34 A.D.2d 803. 

$250 for husband’s temporary absence from 
home 

N.Y.—Thai! v. State, 329 N.Y.S.2d 837,.69 Misc.2d 
382, affd, 344 N.Y.S.2d 453, 42 AD.2d 622. 
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87, N.Y.—Stein v. Trans World Airlines, Inc., 268 
N.Y.S.2d 752, 25 A.D.2d 732—Kozminsky v. So- 
bel, 297 N.Y.S.2d 635, 31 A.D.2d 759. 

$1,500 

N.Y.—Marinello v. Amendola, 258 N,Y.S.2d 910, 23 
A.D.2d 797. 

89. La.—Brignac v. Pan. Am. Petroleum Corp., App., 
224 So.2d 84, 

Mich.—Asmus v. Barrett, 186 N.W.2d 819, 30 Mich. 
App. 570. 

N.H.—Wiggin v, Kent McCray of Dover, Inc., 252 
A.2d 418, 109 N.H. 342. • ' 

N.J.—Tawecl v. Siam’s Shoprite Supermarket, 276 A.2d 
861, 58 N.J. 227. 

N.Y.—Kennedy v. Cromer, 310 N.Y.S.2d 794, 34 
A.D.2d 859—Frankenstein v. Applebaum, 320 
N.Y.S.2d 960, 36 A.D.2d 983. 

Tenn.—Wheeler v. Cain, 459 S.W.2d 618, 62 Tenn.App. 
126. 

$5,000 

Ind.—Kroger Co. v. Ward, 267 N.E2d 189, 148 Ind. 
App. 399. 

N.Y.—Reider v. Whitebrook Realty Corp,, 257 N.Y. 
S.2d 635, 23 A.D.2d 691. 

$3,500 

La.—Waller v. King, App., 1S8 So.2d 231. 


$2,500 

U.S.—Champion Home Builders v. Shumate, C.A.Kan,, 
388 F.2d 806. 

$ 2,000 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601. 

$1,500 or less 

N.Y.—Badke v. Barnett, 316 N.Y.S.2d 177, 35 A.D.2d 
347. 

$100,000 

Minn.—Thill v. Modem Erecting Co., 193 N.W.2d 298, 
292 Minn. 80. 

90. U.S.—Gardner v. Vogel, D.C.Pa., 237 F.Supp. 
119—Ferguson v. Ben M. Hogan Co., D.C.Ark., 
307 F.Supp. 658. 

Md.—Schofield v. Uebel, 254 A.2d 655, 254 Md. 402, 

Held proper 

(1) U.S.—Stevenson v. Pennsylvania R, Co., D.C 
N.Y., 291 F.Supp. 364. 

(4) D.C.—Borger v. Conner, App., 210 A.2d 546. 

(5) Other amounts. 

U.S.—U.S. v. Varner, C.A.Ga., 400 F.2d 369. 

Hagenbuch v. Snap-On Tools Corp., D.CN.H., 
339 F.Supp. 676. 

La.—Cinquemano v. O’Quinn, App., 180 So.2d 873, 
writ ref. 183 So.2d 650, 248 La. 1026—Shipman v. 
Tardo, App., 304 So.2d 381, writ den., Sup., 305 
So.2d 124, two cases. 

N.Y.—Murphy v. Durmiaki, 317 N.Y.S.2d 584, 36. 
A.D.2d 556. 

Pa.—Brown v. Philadelphia Transp. Co., 263 A.2d 423, 
437 Pa. 348. 

Held excessive 

Ark.—Scott V. Jansson, 516 S.W.2d 589, 257 Ark. 410.' 

(3) Other amounts. 

N.Y.-Stock V. Buff, 316 N.Y.S.2d 450, 35 A.D.2d 
1076. 

Wis.—Schramski v. Hanson, 173 N.W.2d 655, 45 
Wis.2d 698. 

Held not excessive 

(4) N.Y.—Stedge v. Hoover, 264 N.Y.S.2d 500, 24, 
A.D.2d911. 

(6) Other amounts. 

Fla.—Red Top Qab & Baggage Co. v. MacLaughlin,! 
App., 171 So.2d 22. 

Mich.—Asmus v. Barrett, 186 N.W.2d 819, 30 Mich. : 

App. 570. ^ 

Mo.—Helming v. DuUc. 441 S.W.2d 350. i 

Bonenberger v. Sears Roebuck & Co., App., 449 | 
S.W.2d 385, 

Pa,—Coran v. Curry, 10 Lycoming 128. 

91. U.S.—Fleming v. Allied Suptfinarkets, Inc., D.C / 
Okl., 236 RSupp. 306 Hansen v. Ulmer, D.CS.C., 
260 RSupp. 97—Ard v. Edgington, D,C.Fla., 299 
F.Supp. 706. 

Mo.—Stahlheber v. American Cyanamid Co., 451 
S.W.2d 48. 

Held proper 

(2) Wis.—^Puls V. St. Vincent Hospital of Hospital 
Sisters of Third Order of St. Francis, 154 N.W.2d 308, 
36 Wis.2d 679. 

Held not excessive 

(2) Mich.—Powers v. City of Troy, 184 N.W.2d 340, 
28 Mich.App. 24. - 

(5) Ala.—Robbins v. Voigt, 191 So.2d 212, 280 Ala. 
207. 

Me.—Carver v. Lavigne, 205 A.2d 159, 160 Me. 414. 
N,Y.—Cunningham v. Cook, 290 N.Y.S.2d 79, 56; 
Misc.2d 771. 

(6) Other amounts. 

D.C.—Baumann v. Maloney Concrete Co., D.C., 278 
RSupp. 463. 

Held excessive 

(5) Other amounts. 

N.Y.—Grippo V, Public Taxi of Schenectady, 268 N.Y, 
S.2d 630, 25 A.D.2d 711. 
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95. U S.—McCann v Atlas Supply Co., D.C.Pa, 325 
F.Supp. 701. 

Etel.—Biddle v. Griffin, Super., 277 A 2d 691, 

§ 221. Ankle 

98, La —Kempff v B E. King & Sons, Inc , App., 
. 222 So.2d 921 

Miss.—New Orleans & N.E.R. Co. v Thornton. 172 
So.2d 560, 252 Miss. 49. 

Mo.—Statler v. St. Louis Arena Corp., 388 S.W.2d 833 
Tex.—Otis Elevator Co. v. Bond, Civ,App., 391 S W.2d 
519. 

3. U.S.—St. Louis Southwestern Ry. Co. v. Williams, 

C.A.Tex., 397 F.2d 147—Hare v. Firmin, C.A 
Ala., 410 F.2d 230. 

Ohio—Grossnickle v. Village of Germantown, 209 
N.E 2d 442, 3 Ohio St.2d 96. 

$150»000 

Ill.—Blyzes v Midwest Towmg Co.. 248 N.E.2d 305, 
109 Ill.App.2d 48. 

4. U.S.—Nowland v. Shoe Corp. of America, D.C. 

Del., 47 F.R.D. 6. 

$25,000 

Pa.—Hahn v. Mussoline, 56 Luz,L.Reg. 91 

$22,000 

Okl.—Chicago, R.I. & P.R Co. v. Hawes. 424 P.2d 6. 
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5. Ala.—^Western Ry. of Ala. v. Brown, 196 So.2d 

392, 280 Ala. 543. 

6. La.—Saxton v. Stewart, App, 190 So.2d 509— 

Meynier v. De Paul Hospital, App., 218 So.2d 98. 

$ 6,000 

La.—Dupuy v. Southern Farm Bureau Cas. Ins. Co., 
App., 212 So.2d 484, foll’g op. 212 So.2d 471, 
application den. 215 So.2d 125, 252 La. 949, affd. 
223 So.2d 858, 254 La. 429. 

7. La.—Phillips v. Katz & Besthoff, Inc., App., 225 

So.2d 120. 
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8. U.S.—Marshall v. Ove Skou Rederi A/S, D.C.Ala., 

283 F.Supp. 188. 

9. U.S.—Hayes v. U.S., C.A.Conn., 367 F.2d 340. 

10. N.H.—Richards v. Crocker, 236 A.2d 692, 108 
N.H. 377. 

$10,000 

La.—Belgard v. Aetna Cas. &. Sur. Co., App., 227 So.2d 
24, writ ref. 229 So.2d 731, 255 La 146, and 229 
So.2d 732, 255 La. 147. 

11. $5,000 

Colo.—Celebrities Bowling, Inc. v. Shattuck, 414 P.2d 
657, 160 Colo. 102. 

12. $2,500 

La.—clones v. General Fire & Cas. Co., App,, 169 So.2d 
662, writ ref. 171 So.2d 477, 247 La. 360—Meynier 
V. Dc Paul Hospital, App., 218 So.2d 98. 

13. D.C.—Newman v, U.S., D.C., 248 F.Supp. 669. 
La.—Guidry v. Grain Dealers Mut. Ins. Co., App., 193 

So.2d 873—Laque v. Millers Mut. Fire Ins. Co. of 
Tex., App., 235 So.2d 129. 

14. $100,000 

Fla.—^Port O’Call Inn, Inc. v. Morris, App., 206 So.2d 
241. 

15. More tluin $70,000 

Alaska—Beaulieu v. Hliott, 434 P.2d 665. 

16. N.Y.—McFadden v. Chase, 284 N.Y.S.2d 577, 28 
A.D.2d 1189. 

§ 222. Arm 
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18. $25,000 

Mo.—Hart v. City of Butler, 393 S.W.2d 568. 


More than $60,000 

Cal—Torres v. Southern Pac Co., 57 Cal Rptr 428, 
260 C.A.2d 757 

19. $17,000 

N.Y.—Hof V Gromoll, 274 N.YS2d 187, 26 A.D.2d 
850 

20. $5,000 

La—McQuillin v. Travelers Indem. Co., App, 171 
So 2d 691, writ ref 172 So.2d 703, 247 La. 623. 
$7,000 

La.—Rhodus v. Allstate Ins. Co., App., 192 So 2d 226, 
application den. 194 So.2d 99, 250 La. 101 

22, Tex.—Texas & P. Ry. Co, v Salazar, Civ.App., 
458 S W.2d 116, err. ref. no rev. err 

Va.—Hardy v. Greene. 147 S E.2d 719, 207 Va. 81. 

23, U S.—^Naghs v Waterman S.S. Corp, C.A.Pa., 
390 F.2d 178. 

Ark.—McChristian v Hooten, 436 S.W 2d 844, 245 
Ark. 1045. 

S.D —Weidner v. Lineback, 140 N W 2d 597, 82 S.D 8. 

Wis.—Kenwood Equipment, Inc v Aetna Ins. Co., 180 
N,W.2d 750, 48 Wis.2d All, reh. 182 N.W.2d 241, 
48 Wis.2d 472. 

$25,000 

La.—Hanford v Jan C. Uiterwyk Co., App., 214 So.2d 
236, writ ref 216 So.2d 309, 253 La. 67. 

Tex.—Dallas Transit Co. v. Hammer, Civ.App., 404 
S.W2d 85. 

24, La.—Prejeant v Allstate Ins. Co., App., 174 So.2d 
861. 

Mo.—^Shaffer v. Kansas City Transit, Inc., App., 463 
S.W.2d 606. 
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27. $6,500 

Pa.—Payne v. Wheeler, 215 A.2d 316, 207 Pa.Super. 25. 

28. Tex.—Grace v Starrett, 411 S.W.2d 774, err. ref. 
no rev. err. 

$5,000 

N.C.—Williams v. Hayes, 178 S.E.2d 88, 10 N.C.App. 
275. 
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29. La.—Mose v. Allstate Ins. Co., App., 188 So.2d 
477—Billeaudeau v. Travelers Ins. Co., App, 232 
So.2d 590. 

$600 

La.—Montero v. Gaconi, App., 207 So.2d 877. 

$250 

La.—Register v Allstate Ins. Co, App , 210 So.2d 625. 

32. La.—^Alexander v. Fidelity-Phoenix Ins. Co., 
App., 185 So.2d 102—Vance v. Hinton. App., 200 
So.2d 341. writ ref- 202 So.2d 662, 251 La. 62. 

33, U.S.—Mormino v. U.S., D.C.Mo., 249 F.Supp. 
981. 

La.—Lloyd v. T. L. James & Co., App., 178 So.2d 370. 
Wis.—Slattery v. Lofy, 172 N.W.2d 341, 45 Wis.2d 155. 
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35, U.S.—Walsh v. Miehle-Goss-Dexter, Inc., D.C. 
Pa., 244 F.Supp. 692, revd. on oth. grds., C.A., 
378 F.2d 409. 

La.—Billeaudeau v. Travelers Ins. Co., App., 232 So.2d 
590. 

Wis.—^Moldenhaucr v. Faschingbauer, 141 N.W.2d 875, 
30 Wis.2d 622. 

$500 

Fla.—Roberts v. Bushore, App., 183 So.2d 708. 

36. Tex.—Sallie v. Cook, Civ.App., 403 S.W.2d 509. 

38. $200 

Mo.—Ray v. Bartolotta, 408 S.W.2d 838. 

§ 223. -Fractures of Arm in 

General 

44. Mo.—Zipp V. Gasen’s Drug Stores, Inc., 449 
S.W.2d 612. 


DAMAGES §225 
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Pa.—Qumn v. Funk Bldg. Corp., 263 A 2d 458,437 Pa. 
268. 

$30,000 

Fla.—Pensacola Greyhound Racing, Inc v Williams, 
App., 193 So 2d 628. 

$36,000 

Ky.—Campbell v. Markham, 426 S.W.2d 431 
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45. La.—Price v. Watts, App. 215 So.2d 187. 
$12,500 

La—Dardenne v. Jones, App., 239 So.2d 724, 

$12,000 

La—Vick V. Hanover Ins. Co., App., 221 So.2d 523. 

$15,000 

Ky.—Roland v. Beckham, 408 S.W.Zd 628 

49. $500 

La.—Kershaw v. Deshotel, App., 179 So.2d 528. 
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51. U.S.—Register v. Great Atlantic &. Pac. Tea Co., 
D.C.N.C., 235 F.Supp. 847, affd., C.A., 339 F.2d 
258. 

52. La.—^Thibodeaux v. Jack’s Cookie Corp., App., 
169 So.2d 918, writ ref. 171 So.2d 479, 247 La. 
365—Goss V. Armstrong, App., 176 So.2d 462, 
writ ref. 178 So,2d 658, 248 La. 369 and 178 So.2d 
658, 248 La. 370—Gray v. Nathan, App., 221 
So.2d 859. 

$3,000 

La.—^Warfield v. Fink and McDaniel Plumbing and 
Heating, App., 203 So.2d 827. 

$2,500 

La.—^James v. Food Town, Inc., App., 205 So.2d 721. 

$500 

Mo.—Burke v. Coca-Cola Bottling Co of St. Louis, 
App., 457 S.W.2d 218. 

53. D.C.—Harrington v. Alston, D.C., 267 F.Supp. 
505. 

§ 224. -Loss of Arm 

56. U.S.—^Braden v. Turner, D.C.Tenn., 284 F.Supp. 
379. 
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59. $90,000 

Ind.—Clemans Truck Lines, Inc. v. Vaughn, 220 
N.E.2d 351. 139 Ind.App. 404. 

$150,000 

Wash.—Fosbrc v. State, 424 P.2d 901, 70 Wash.2d 578. 

$500,000 

Fla.—^Seaboard Coast Line R. Co. v. McKelvey, App., 
259 So.2d 777, approved 270 So.2d 705. 
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§ 225. -Forearm 

69. La.—^Hesse v. Marquette Cas. Co., App., 170 
So.2d 173, writ ref. 171 So.2d 668, 247 La, 418. 
S.D.—Jorgenson v. Dronebarger, 143 N.W.2d 869, 82 
S,D. 213. 

Tex.—Sunset Brick & Tile, Inc. v. Miles, Civ.App., 430 
S.W.2d 388, err. ref. no rev. err. 

72. La.—^Jenkins v. Zachariah, App., 213 So.2d 56, 
application den. 215 So 2d 126, 252 La. 953. 
$7,500 

Minn.—Farr v. Armstrong Rubber Co., 179 N.W.2d 64, 
288 Minn. 83. 
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76. U.S.—Walsh V. Miehle-Goss-Dexter, Inc,, C.A. 
Pa., 378 F.2d 409. 

77. $10,000 

La. — Otillto V. Dolese, App., 236 So.2d 646. 

7». U.S.—Walsh V. Michle-Goss-Dexter, Inc., C.A. 
Pa., 378 F.2d 409. 
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§ 226. -In Connection with In¬ 

jury to Leg 

page 358 

86. Del.—^Wilmington Housing Authority v. William¬ 
son, 228 A.2d 782. 

$380,000 

IU.--Sloma V. Muger, 261 N.E.2d 323, 125 Ill.App.2d 
347. 

87. $30,000 

Pa.—^Dilworth v. Miller, 14 Chest. 154. 

89: $10,000 

W.Va.—Poe V. Pittman, 144 S.E.2d 671. 
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92. La.—Weileman v. Forst, App., 188 So.2d 657. 
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94. La.—Serigny v. Thibodaux, App., 199 So.2d 546. 

98. U.S.—Kazan v. Wolinski, C.A,N.J., 721 F.2d 911. 

Ferrari v. Moore-McCormack Lines, Inc., D.C. 
N.Y., 294 F.Supp. 1366. 

III.—Goodman v. Terminal R.R. Ass’n of St. Louis, 215 
N.E2d 457, 68 Ill.App.2d 80. 

La.—Viator -v. Gilbert, App., 206 So.2d 106, writ ref. 
208 So.2d 323, 251 La. 1047, and 208 So.2d 323, 
251 La. 1048, writ issued 208 So.2d 326, 251 La. 
1056, am. 216 So.2d 821, 253 La. 81. 

Miss.—^Mississippi Export R. Co. v. Dubose, 221 So.2d 
713. 

99. U.S.—Almendarez v. Atchison, T. & S.F. Ry. Co., 
CA.TejL. 426 F.2d 1095. 

Mo.—Russell V. Gulf, M. & O.R. Co., 397 S.W.2d 583. 
Tenn.—Wilson v. Cook Mfg. Co., 405 S.W.2d 584. 56 
Tenn.App. 129. 

2. La.—^Hebert v. Travelers Ins. Co., App., 245 So.2d 

563, application den. 248 So.2d 332, 258 La. 903. 
Minn.—^Lamont v. Independent School Dist, No. 395 of 
WaterviUc, 154 N.W.2d 188, 278 Minn, 291. 
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3. Fla.—Canizares v. Encore, Inc., App., 192 So.2d 

790. 

4. HL—DeMiUo v. Schnoor, 228 N.E2d 146, 84 Ill. 

App.2d250. 

$10,000 

K.y.—^Breathitt Funeral Home v. Neace, 437 S.W.2d 
490. 

5. La.—Hester v. Stewart, App., 177 So.2d 430—Mor¬ 

gan V. Whittington, App., 191 So.2d 911—Dirk- 
sm^er v. Hanlon, App., 193 So.2d 398. 

6. La.—Frechou v. 'Young, App., 179 So.2d 698— 

BroinOeld v. Fisher, App., 235 So.2d 145, writ ref. 
239 So.2d 346, 256 La, 821 
Ws.—Rivera v. Wollin, 140 N.W.2d 748, 30 Wis.2d 
305. 

$3,000 

La.—Morris v. Alfonso, App., 195 So.2d 701 

8 . Pa—Collins V. Hoog, 48 West 61. 

9. U.S.— Brown v. Louisiana & A. Ry. Co., C.A,Tex., 

429 F.2d 1265. 

Zanos V. Marine Transport Lines, Ina, D.C.Pa, 
315 F.Supp. 321. 

IIL—Hollis V. Terminal R.R. Ass*n of St. Louis, 218 
N.E2d 231, 72 Ill.App.2d 13. 

Tex.—Missouri Pac. Ry. Co. v. Miller, Civ.App., 426 
S.W.2d 569, 

$125,000 

111.—Schutt v. Terminal R.R. Ass'n of St. Louis, 223 
N.E2d 264, 79 Ill.App.2d 69. 

10. U.S.—Sanfbrd Bros. Boats, Inc. v. Vidrine, C.A. 
La, 412 F.2d 958. 

Cdsgriir V. Chicago A N.W. Ry. Co., D.CMinn., 
255 F.Supp. 65—Simmons v. Gulf & South Am. 
S.S. Co., D.CLa, 260 F.Supp. 525, afTd., C.A., 394 
F.2d 504 —Smith v. Regina Mfg. Corp., C.A.S.C, 
396 F,2d 826. 


Ariz.—City of Scottsdale v. Kokaska, 495 P.2d 1327, 17 
Ari 2 .App. 120. 

Ark.—Chicago, R.I. & P. Ry. Co. v. Lockwood, 424 
S.W.2d 158,244 Ark. 122—Un Mfg. Co. of Ark. v. 
Courson, 436 S,W.2d 472. 246 Ark. 5. 

Cal.—Famworth v. Western Pac. R. Co., App., 50 
Cal.Rptr. 646, 241 C.A.2d 476. 

Colo.—Safeway Stores, Inc. v. Babish, App., 481 P.2d 
737. 

Ill.—Wells V. Gulf, M. & O.R. Co., 226 N.E.2d 662, 82 
IIl.App.2d 30. 

Ky.—Indianapolis & Southeastern Trailways, Inc. v. 

Blankenship. 444 S.W.2d 267. 

La.—Delaune v. Lousteau, App., 193 So.2d 907, writ 
ref. 195 So.2d 645, 250 La. 371. 

Minn.—Mack v. McGrath, 150 N.W.2d 681, 276 Minn. 
419. 

Okl.—Kansas City Southern Ry. Co. v. Johnston, 429 
P.2d 720, cert. den. 88 S.Ct 481, 389 U.S. 985, 19 
L.Ed.2d 471. 

Tex.—Bluebonnet Exp., Inc. v. Foreman, Civ.App., 431 
S.W.2d 45. 
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11. U.S.—Marcantel v. Southwestern Pipe, Inc., D.C. 
La.. 271 F.Supp. 199, affd., C.A., 380 F.2d 12. 

HI.—Williams v. Brown Mfg. Co., 236 N.E.2d 125, 93 
Ill.App.2d 334, revd. on oth. grds. 261 N.E2d 305, 
45 I11.2d 418, 46 A.LR.3d 226. 

Miss.—Conner v. Hatcher, 203 So.2d 309. 

Okl.—Austin Bridge Co. v. Christian, 446 P.2d 46. 

12. U.S.—Davis v. Associated Pipe Line Contractors, 
Inc., D.C.U., 305 F.Supp. 1345, affd., C.A., 418 
F.2d 920, cert. den. 90 S.Q. 1119, 397 U.S. 988, 
25 L.Ed.2d 396. 

Ala.—^Alabama Elec. Co-op., Inc. v. Partridge, 215 
So.2d 580, 283 Ala. 251. 

Ariz.—Howard P. Foley Co. v. Harris, 456 P.2d 398, 10 
ATiz.App. 78. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201; 258 Iowa 
260. 

Wash.—Lyster v. Metzger, 412 P.2d 340, 68 Wash.2d 
216. 

13. Ind.—Lloyd v. Weimert, 257 N.E.2d 851, 146 
IndwApp. 666. 

Ky.—Townsend v. Stamper, 398 S.W.2d 45, 12 A.L. 

R. 3d 108. 

La.—Inabinet v. State Farm Mut. Auto. Ins. Co., App. 
234 So.2d 827, writ den. 239 So.2d 172, 256 U. 
791. 

Okl.—Lawton Transit Mix, Inc. v. Larson, 455 P.2d 
696. 

Pa.—Connolly v, Philadelphia Transp. Co., 216 A.2d 
60, 420 Pa. 280, 18 A.L.R.3d 1. 

Wis.—Lewandowski v. Preferred Risk Mut. Ins. Co., 
146 N.W.2d 505, 33 Wis.2d 69. 

14. U.S.—Champion Home Builders v. Shumate, C.A. 
Kan., 388 F.2d 806. 

Honaker v. Leonard, D.CTenn., 325 F.Supp. 

212 . 

La,—Wright v. State Fann Mut. Auto. Ins. Co., App., 
169 So.2d 623—Mathews v. Employers Mut Fu« 
Ins. Co. of Wis., App., 180 So.2d 38. 

Mich.—Browne v. Fenestra, Inc., 134 N.W.2d 730, 375 
Mich. 566. 

Mo.—^Burrell v. Mayfair-Lennox Hotels, Inc,, 442 

S. W,2d 47. 

15. Ala.—Tucker v. Cox, 213 So.2d 222, 282 Ala. 
489—Louisville & N.R. Co. v. Richardson, 231 
So.2d 316, 285 Ala. 281. 

Ark.—Hartford Acc. & Indem. Co. v. Warren, 438 
S.W.2d 31, 246 Ark. 323. 

La.—Addison v. Traders & General Ins. Co., App., 212 
So.2d 754—Summers v. Hartford Acc. & Indem. 
Co., App., 229 So.2d 744. 

• Minn.—Colgan v. Raymond, 146 N.W.2d 530, 275 
Minn. 219—Hagberg v. Colonial & Pac, Frigid*- 
ways, Inc., 157 N.W.2d 33, 279 Minn. 396—Burks 
v. Statema, 160 N.W.2d 581, 281 Minn, 99. 

Miss.—New Orleans & N.ER. Co. v. Gable, 172 So.2d 
421, 252 Miss. 605. 
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Mo.—Kasper v. Helfrich, App., 421 S.W.2d 66—Larson 
v. Alton & S. Ry. Co., App., 431 S.W.2d 687—Jor- 
dan v. Barham, App., 466 S.W.2d 160. 

Wis.—Burlison v. Janssen, 141 N.W.2d 274, 30 Wis.2d 
495—Longville v. Lcusman, 179 N.W.2d 823, 48 
Wis.2d 251. 
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16. U.S.—Pewatts v. J. C. Penney Co., D.C.Pa., 238 
F.Supp. 736, remd, C.A., 356 F.2d 586. 

III.—Schaefer v, Stamm, 215 N.E.2d 9, 68 Ill.App.2d 
42—De Biase v. Moza, 224 N.E2d 596, 81 Ill. 
App.2d 162—Jensen v. Richardson, 235 N.E.2d 
397, 93 Ill.App.2d 237. 

Ky.—Vanderpool v. Rakes, 409 S.W.2d 163—Habich v. 
Humbert, 446 S.W.2d 567. 

La.—Plaisance v. Maryland Cas. Co., App., 169 So.2d 
695—Hyatt v. Hartford Acc. & Indem. Co., App., 
225 So.2d 102, writ ref. 227 So.2d 590, 254 La. 841, 
and 227 So.2d 592, 254 La. 847. 

Mont.—Parini v. Lanch, 418 P.2d 861, 148 Mont. 188. 

N.Y.—Bergmann v. Daino, 274 N.Y.S.2d 309, 26 
A.D.2d 889—Foley v. Rodenberg, 309 N.Y.S.2d 
556, 34 A.D.2d 697. 

17. Ala.—Rosen v. Lawson, 202 So.2d 716, 281 Ala. 
351. 

Ark.—Pepper v. Pickens, 431 S.W.2d 247, 245 Ark. 

111 . 

Ky.—Salyer v. Booher, 419 S.W.2d 533. 

La.—Fowler v. F. W. Woolwoith Co., App., 169 So.2d , 
754—Nauck v. Cooperative Cab Co., App., 185 
So.2d 345, writ ref. 186 So.2d 630, 249 La. 383- 
Spears v. Danehower, App., 190 So.2d 465—De- 
Gregory V. State Through Dept, of Highways, 
App., 192 So.2d 834—Dykes v. Champagne, App., ! 
200 So.2d 921—Brantley v. Employers Liability t 
Assur. Corp., App., 232 So.2d 825—Mathews v. ; 
Allstate Ins. Co., App., 235 So.2d 44Q—Maurer v. 1 
Fidelity & Cas. Co. of New York, App., 244 So.2d - 
260. 

Tex.—Melanson v. Turner, Civ.App., 436 S.W.2d 197— 
Agnew V. KeUey, Qv.App., 464 S.W.2d 717. 

Wash.—Workman v. Marshall, 414 P.2d 625, 68 S 
Wash.2d 578. ' 

W.Va.—Korzun v. Shahan, 151 S.E2d 287, 151 W.Va f 
243. 
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18. La.—Mahaffey v. State Farm Mut. Auto. Ins. Co., 
App., ‘175 So.2d 905—^B^rere v. Commercial Un¬ 
ion Ins. Group, App., 195 So.2d 461—Barnes v. 
Toyc Bros. Yellow Cab Co., App., 204 So.2d 
83—Montero v. Gaconi, App., 207 So.2d 877— 
Harris v. Travelers Ins. Co., App., 207 So.2d 891. 

Miss.—Green v. Middleton, 171 So.2d 500, 251 Miss. 
818. 

N.M.—Barham v. Baca, 458 P.2d 228, 80 N.M. 502. 

N.Y.—Van Ullcn v. Grazadei, 271 N.Y.S.2d 513, 26 
A.D.2d 606. 

Wis.—Rivera v. Wollin, 140 N.W.2d 748, 30 Wis.2d 
305. 

19. Cal.—Avery v. Waije, 61 Cal.Rptr. 280, 253 
C.A.2d 660. 

Ill.—Herron v. YeUow Cab Co., 217 N.E2d 311, 70 
IU.App.2d 76. 

Ky.—Licking River Limestone Co. v. Helton, 413 
S.W.2d 61—McBride v. Mass., 437 S.W.2d 726- 
Murrdl v. Spillman, 442 S.W.2d 590. 

La,—Harness v. Toye Bros. Yellow Cab Co., App., 170 
So.2d 737—Richoux v. Grain Dealers Mut, Ins. 
Co.. App., 175 So.2d 883, writ ref. 178 So.2d 656, 
248 La. 366—Northern Ins. Co. v. Grayco Marine 
Corp., App., 176 So.2d 744—Boss v. Broussard, 
App., 178 So.2d 334—Launey v. Smith, App., 192 
So.2d 154—Corrales v. Travelers Ins. Co., App., 

197 So.2d 900—Sonnier v. State Farm Mut. Auto. 
Ins. Co., App., 200 So,2d 687—Montero v. Gaconi, 
App., 207 So.2d 877—Jones v. State Farm Mut. 
Auto. Ins. Co., App., 209 So.2d 525—Stone v. 
Rapp, App., 236 So.2d 274—Deo Gracias v. Col¬ 
lins, App., 236 So.2d 295—Sanders v. i2ontinental 
Ins. Co. of New York, App., 238 So.2d 814. 

Mo.—Cobb V. Cosby, App., 416 S.W.2d 22. 
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NY.—Desroches v, Vartigan, 279 N.YS.2d 261, 28 
A.D.2d 574 

20. Ill —Kiddy v Toledo, P. & W.R Co, 261 N.E 2d 
541, 128 IIlApp.2d 200. 

N.Y.—Hawley v State, 245 N.Y.S 2d 677, 41 Misc.2d 
275, afTd. 256 N Y S 2d 269, 22 A D 2d 357, revd. 
on oth. grds 210 N E.2d 358, 16 N Y 2d 809, 263 
N.Y.S.2d 6. 

Tex —Port Terminal R.R. Ass’n v. Macaluso, Civ App., 
450 S.W,2d 873. 

$70,000 

U.S.—Thibodeaux v. Rowan Dnlhng Co, D.C.La , 314 
F.Supp. 543, affd , C.A, 429 F 2d 573 
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21. Fla—Pensacola Greyhound Racing, Inc v Wil¬ 
liams, App, 193 So.2d 628. 

22. Conn —Cavallaro v. Offen, 269 A. 2d 83, 29 Conn. 
Sup 20 

23. U.S—Culley v. Pennsylvania R Co., DC.Del., 
244 F.Supp. 710—Tilley v. Delta Air Lines, Inc, 
D.C.S.C., 249 F.Supp. 696—Guzman v S.S Robin 
Mowbray, D C.N.Y., 288 F.Supp 948—McGroder 
V. Moore-McCormack Lines, Inc , D C Pa., 299 
FSupp. 1233. 

Hawaii—Kawamoto v. Yasutake, 410 P.2d 976, 49 
Haw. 42. 

La.—Welch v. Ratts, App, 235 So.2d 422. 

Tex.—H. E. Butt Grocery Co. v. Quick, Civ.App, 442 
S.W.2d 798, err. ref. no rev. err. 

24. U.S.—Haynes v. Reden A/S Aladdin, D.C Tex, 
254 F.Supp. 185, affd., C.A., 362 F 2d 345, cert, 
den. 87 S.Ct. 731, 385 U.S 1020, 17 L.Ed.2d 
557—Jones v. Hamm, D.C S.C , 283 F.Supp. 199 

La.—Fish V. Martin, App., 201 So 2d 341—Husser v 
Bogalusa Coca Cola Bottling Co., App., 215 So.2d 
921—Hyatt v Hartford Acc. & Indem Co., App., 
225 So.2d 102, writ ref. 227 So.2d 590, 254 La. 841, 
and 227 So.2d 592, 254 La. 847—O’Neal v. State 
Farm Mut. Auto. Ins. Co., App., 226 So.2d 596— 
Buchert v Jurisich, App, 232 So 2d 890 

Mo.—Lindsey v. P J. Hamill Transfer Co., App., 404 
S.W.2d 397 

25. Ill.—Diefenbach v. Pickett, 248 N.E.2d 840, 111 
Ill.App 2d 80. 

Ind.—Green v Oakley, 250 N.E 2d 594, 145 Ind.App. 
307. 

La.—Elbert v. State Farm Mut. Auto. Ins. Co., App., 
169 So.2d 737—Self v. State Farm Mut. Auto. Ins. 
Co., App., 183 So.2d 68—Southern Farm Bureau 
Cas. Ins Co. v. Burks, App., 183 So.2d 88—Con¬ 
way V. Patterson, App., 201 So,2d 332, application 
den. 203 So.2d 555, 251 La. 219, and 203 So.2d 
556, 251 La. 221—Berry v. Fidelity & Cas. Co. of 
New York, App., 223 So.2d 485—^Williams v. Can¬ 
dlelight Inn., La.App., 224 So.2d 548—Blanque v. 
Choppin, App., 225 So,2d 245—Fruge v. American 
Service Mut. Ins. Co., App., 227 So.2d 646—Fonte¬ 
not V. Liberty Mut. Ins. Co., App., 228 So.2d 
327—Dyer v. Miller Buick Co., App., 230 So.2d 
113—Kinchen v. Hansbrough, App., 231 So,2d 
700, wnt den. 234 So.2d 194, 255 La. 1099—John¬ 
son V. City of New Orleans, App., 284 So.2d 794. 

Minn.—Kappers v. Blaul, 142 N.W.2d 263, 273 Minn. 
444. 

26. U.S.—Serrano v. U.S. Lines Co., D.C.N.Y., 238 
F.Supp. 383—Moenck v. U.S., D.C.Iowa, 264 
F.Supp. 615. 

Fla.—Sebold v. Bushman, App., 230 So.2d 198. 

La.—Skidmore v. Gayden, App., 169 So.2d 590—Lau- 
ney v. Smith, App., 192 So.2d 154—^Thibodeaux v. 
Hebert, App., 204 So.2d 419—Cans v. Reeves, 
App., 207 So.2d 793—Olivier v. Gulf Ins. Co, 
App., 216 So.2d 381—Shepard v. Checker Cab Co., 
App., 230 So.2d 343—Mid-States Ins. Co. v. Par¬ 
ker, App., 232 So.2d 799—Bergeron v. C. Hugh 
Tarver, Jr. & Associates, Inc., App., 233 So.2d 
704—Oxley v. Allstate Ins. Co., App., 237 So.2d 
90—Dickinson v. Sachse Elec., Inc., App., 249 
So.2d 295. 

27. La.—Sietzen v. State Farm Mut. Auto. Ins. Co., 
App., 225 So.2d 653—Craig v. Burch, App., 228 
So.2d 723, writ ref. 231 So.2d 393, 255 U. 475. 


Wis —Molden Hauer v. Faschingbauer, 141 N W 2d 
875, 30 Wis 2d 622. 

Over $10,000 to $30,000 

La —Wnght v. State Farm Mut Auto Ins Co , App , 
169 So.2d 623 

Mo.—Russell v. Gulf, M & O R. Co., 397 S W.2d 583 

Over $5,000 to $10,000 

La—Fowler v. F. W. Woolworth Co., App, 169 So 2d 
754—Miller v Allstate Ins. Co, App., 221 So.2d 
908—Ardoin v Travelers Ins Co., App , 229 So.2d 
426 

$2,000 to $5,000 

La—Nauck v. Cooperative Cab Co, App., 185 So 2d 
345, wnt ref 186 So 2d 630, 249 La 383—Scott v. 
Hardware Dealers Mut Ins. Co., App, 189 So.2d 
29. wnt ref 190 So.2d 233, 249 La. 713—Brooks v. 
Fondren, App., 199 So 2d 588—Hams v. Travelers 
Ins Co., App, 207 So.2d 891—clones v. State Farm 
Mut. Auto. Ins. Co., App., 209 So.2d 525—Myles 
V. Lee, App., 209 So.2d 533—Chauvin v. U.S 
Fidelity & Guaranty Co, App, 223 So 2d 441, 
application den. 226 So 2d 921, 254 La. 790— 
Mathews v. Allstate Ins Co., App, 235 So.2d 
440—Sanders v. Continental Ins. Co of New York, 
App., 238 So 2d 814 

Wis.—Hillstead v Smith, 171 N.W2d 315, 44 Wis.2d 
560. 

Under $2,000 

Ill.—Geaschel v. Rokita, 232 N.E 2d 204, 89 Ill.App.2d 
161 

La.—Robertson v. Insurance Co. of North Amenca, 
App., 171 So.2d 715—Cargile v. Manhattan Fire & 
Manne Ins Co., App., 173 So.2d 272—Rome v 
McFields, App, 174 So.2d 892—Schouest v. Rome¬ 
ro, App., 182 So 2d 824—Corrales v. Travelers Ins. 
Co, App., 197 So.2d 900—Savona v. Cutrone, 
App., 206 So.2d 138, wnt ref. 207 So,2d 539, 251 
La. 935—^Harns v. Travelers Ins. Co., App., 207 
So,2d 891—Mernell v. Collins, App., 218 So.2d 
632—Perry v New Hampshire Ins. Co., App., 233 
So.2d 362, wnt ref 236 So.2d 501, 256 La 371. 

Mich—Whitson V. Whiteley Poultry Co., 162 N.W.2d 
102, 11 Mich.App 598 

Mo.—Smugala v. Campana, 404 S.W 2d 713. 

Tenn.—Crafton v. Edwards, 435 S.W.2d 486, 58 Tenn. 
App. 606. 

Tex.—Ruffo v. Wnght, Civ.App., 425 S.W.2d 663. 

Utah—Brunson v. Strong, 412 P.2d 451, 17 Utah2d 364. 

Held not inadequate $1,000 

La.—Mirandona v. Graugnard, App., 196 So.2d 309. 
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28. La.—Robnett v. Great Am. Ins. Co. of New York, 
App.. 187 So.2d 152, wnt ref. 187 So.2d 445, 249 
La. 470—Arnold v. Patterson, La.App., 224 So.2d 
820, writ ref. 227 So.2d 591, 254 La. 845. 

$2,500 to $5,000 

Ill.—Danzico v. Kelly, 250 N.E2d 801, 112 Ill.App 2d 
14, 

Under $2,500 

Cal.—Hayes v. Long Beach Banana Distributors, Inc., 
76 Cal.Rptr. 260, 270 C.A.2d 658. 

La.—Dawson v. Genovese, App., 180 So.2d 806—Seeg- 
ers v. State Farm Mut. Auto Ins. Co., App., 188 
So.2d 166—Trosclair v. Higguis, App., 216 So.2d 
558. 

Tex.—Qualls v. Miller, Civ.App., 414 S.W.2d 746, err. 
dism. 

Wash.—Cleva v. Jackson, 445 P2d 322, 74 Wash.2d 
462. 

Wis—Hillstead v. Shaw, 150 N.W.2d 313, 34 Wis.2d 
643. 

§ 228, Body in General 

29. La.—Menard v. Travelers Ins. Co., App., 240 
So.2d 390. 

Mo.—Bertram v. Wunning, App., 417 S.W.2d 120. 

Over $50,000 

Tex.—Phillips Pipe Line Co. v, Raz Civ.App., 409 
S.W.2d 565, err. gr. 
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$6,000 to $8,000 

La.—McMillan v. Phillips, App., 194 S.2d 161—Her¬ 
nandez V. Employe Liability Assur Corp., App, 
195 S.2d 304. 

$30,000 

La—Bernard v. Castille, App., 197 So. 2d 731, applica¬ 
tion den. 199 So 2d 91, 250 La. 894 

31. Miss.—Gulf Oil Corp. v Turner, 23 So.2d 464, 

N.J —Cestero v. Ferrara, 265 A. 2d 38, 110 N.J.Super. 

264, afTd. 273 A2d J6l, 57 N.J. 497. 

32. U S.—Parris v. St. Johnsbury Trucking Co, C.A. 
Vt., 395 F.2d 543- 

Dobson V. Myers, D.C.Pa., 247 F.Supp. 427. 

N.M.—Hughes v Walker, 428 P.2d 37, 78 N.M. 63. 

33. Del —Aleardi v. Tiberi, 269 A.2d 404 

Miss.—Griffin v. Gladden, 197 So.2d 89. 
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34. U.S.—Gloria S.S. Co. v. Smith, C.A.La., 376 F.2d 
46. 

Ark.—Freeman v. Reeves, 410 S.W.2d 740, 241 Ark. 
867. 

La.—Rogers v. Stuyvesant Ins. Co. of New York, App., 
198 So.2d 685—^Reley v. Liberty Mut Ins. Co., 
App, 242 So.2d 378. 

N.Y —Frankenstein v. Applebaum, 320 N.Y S.2d 960, 
36 A.D.2d 983. 

35. Ky —Leslie v. Egerton, 445 S W 2d 116. 

La.—McDaniel v. Louisiana & A.R. Co,, App., 194 
So 2d 119. 

Va.—Hardy v. Greene, 147 S.E.2d 71, 207 Va. 81. 

37. La.—Slayter v. Allstate Ins. Co, App., 180 So.2d 
543—Saladino v, Bomati, App., 222 So.2d 625. 

Okl.—Oklahoma City v Taylor, 470 P.2d 325. 

38. La.—Blanchard v. Southern Farm Bureau Cas. 
Ins. Co., App., 191 So.2d 367, application not 
considered 193 So.2d 527, 250 La. 14—^Thigpe v. 
Travelers Indem. Co., App., 201 So.2d 527. 

39. La.—Jones v. Aetna Cas. & Sur, Co., App., 198 
So.2d 523, wnt ref. 199 So.2d 926, two cases, 250 
La. 930, 932, cert. den. 88 S.Ct. 471, 389 U.S. 990, 
19 L.Ed.2d 482. 

40. La.—Gebbia v. City of New Orleans App., 181 
So.2d 292, writ ref. 182 S.2d 663, 248 La 912, 
annulled 187 S2d 423, 249 La, 409—Austin ?? 
Travelers Ins. Co., App., 236 $o.2d 282—Pi- 
chauffe v. Naquin, App., 241 So.2d 574—Guillory 
V. Travelers Ins. Co., App., 241 So.2d 772. 

41. U.S.—Commissioner of Agriculture and Labor ex 
rel Halhday v. Robert Merwin & Co., D.C.Virgin 
Islands, 252 F.Supp. 637. 

La.—Pepper v. Glover, App., 241 So.2d 269. 

42. La.—Fontenot v. T. L. James & Co., App., 192 
So.2d 805—Burgin v. Checker Cab Co., App., 240 
So.2d 559. 

43. U.S—Solet v. M/V Capt. H. V. Dufrene, D.C. 
La., 303 F.Supp. 980. 

La.—Cinquemano v. O’Quinn, App., 180 So.2d 873, 
writ ref. 183 So.2d 650, 248 1026—Steiner v. 

Employers Liability Assur. Corp., App., 182 So.2d 
345—Broussard v. St. Paul Fire & Marine Ins. Co., 
App., 198 So.2d 458—^Murry v. Bankers Fire & 
Marine Ins. Co., App., 198 So.2d 53—^Thibeau v. 
LeBlanc, App., 198 So.2d 707—Serigny v. Thibo- 
daux, App., 199 So.2d 546—Kegley v. Grain Deal¬ 
ers Mut. Ins. Co., App., 207 So.2d 824—^Voorhies 
v. Eiswirth, App, 22 So,2d 890, writ ref. 226 So.2d 
770, 254 La. 780. 

Wis.—Krause v. Milwaukee Mut. Ins. Co., 172 N.W.2d 
181, 44 Wis.2d 590. 

Between $7,000 and $9,000 

U.—Tate v. Hill, App., 197 So.2d 107, writ ref., 199 
So.2d 919, 250 La. 911. 

$10,000 

U.S—Theroux v. U.S., D.C.R.I., 263 F.Supp. 385. 

44. U.S.—Peterson v, Calmar S.S. Corp, D.CPa., 296 
F.Supp. 8. 

Ky.—Moberiy v. Caudill, 438 S.W.2d 507. 
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§228 DAMAGES 

Page 367 

La,—Closton v. Milchem, Inc., App., 234 So.2d 534-— 
Huffoian V. State Farm Mut. Auto. Ins. Co., App., 
247 So.2d 591, writ ref. 249 So.2d 211, 259 U. 80. 

Minn.—Smith v. Rekucki, 177 N.W.2d 410, 287 Minn. 
149. 

$4^ 

La.—Nellon v. State Farm Mut. Auto. Ins. Co., App., 
244 So.2d 303. 

$3,000 

La.—Robinson v. Melton Truck Lines, Inc., App., 244 
So.2d 705. 

Under $3,000 

HL—Rapp V. Hicmenz, 246 N.E2d 77, 107 IU,App.2d 
382. 

Ky.—Baker v. Davis, 438 S.W.2d 542. 

La.—Fontenot v. T. L lamps & Co., App., 192 So.2d 
805—Carrington v. New York Fire & Marine Un¬ 
derwriters, Inc., App., 198 So.2d 447, writ ref. 200 
SoJ2A 665, 250 La. 976—Ardoin v. Menard, App., 
212 So.2d 135, writ ref. 214 So.2d 719, 252 La. 
898—Harr v. Signal Ins. Co., App., 235 So.2d 
173—^Barry v. U.S. Fidelity & Guaranty Co., App., 
236 So.2d 229-SteUy v. New York Fire & Marine 
Underwriters, Inc., App., 242 So.2d 925—McCray 
V. Illinois Cent Ry. Co., App., 244 So.2d 877— 
Kienim v. Stonewall Ins. Co., App., 247 So.2d 166. 

Me.—Gentle v. JeweU, 214 Ao.2d 473, 161 Me. 503. 

- N.a—Archie v. Blair, 225 A.2d 383, 107 N.H. 471. 

$40»000 

ni.—Kacena v. George W. Bowers Co., 211 N.E2d 563, 
63 IUApp.2d 27. 

$35,000 

Colo.—Oddi V. Public Service Co., 407 P.2d 330, 158 
Colo. 404. 

$ 20,000 

U.S.—McCarty v. Service Contracting, Inc., D.C.La., 
317 F.Supp. 629. 
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45. La.—Couvillion v. Marquette Cas. Co., App., 200 
Sa2d 121 

Miss.—Koock v. Fletcher Const. Co., 235 So.2d 462. 

N.Y.—Garfidd v. Stolz, 302 N.Y.S.2d 222, 32 A.D.2d 
835, aflfd. 258 N.E2d 724, 26 N.Y.2d 929, 310 
N.Y.S.2d 323. 

Under $1,000 

Aik.—Harlan v. Ciubo, 466 S.W.2d 459, 250 Ark. 610. 

Iowa—Schmatt v. Arenz, 176 N!w.2d 771. 

La.—West v. Travelers Indem. Co., La. App., 225 So.2d 
139. 

46. Tenn.—Nash-Wilson Funeral Home, Inc. v. 
Greer, 417 S.W.2d 561 57 Tenn-App. 191. 

Hdd adequate or not excesdre 

(1) La.—Matthews v. New Orleans Public Service, 

Inc., App., 239 So.2d 420, writ lef. 240 So.2d 255, 256 

La. 1158. 

Nd>.—LeMioix v. Sanderson, 142 N.W.2d 557, 180 
Neb. 311. 

N.M.—Chavez v. Atchison, T. A S.F. Ry. Co., 423 P.2d 
34, 77 NAL 346. 

(3) La.—Singleton v. Foodtown, Inc., App., 195 

So.2d 439, writ ref. 197 So.2d 653, 250 U 63S-Hig- 

gins V. Gaule, App., 237 So.2d 901 

48, La.—li^ewiarawska v. Checker Cab Co. of New 
Orleans, App., 182 $o.2d 832—Ricardo v. Ameri¬ 
can Indem. Co., App., 201 So.2d 145—Green v. 
Commercial Standard Ins. Co., App., 201 So.2d 
521 writ ref. 203 So.2d 558, 2SMa. 228—Pettus 
V. Lehrmann, App., 230 So.2d 592. 

§ 229. Brain and Nervous System in 
General 

49. $250,000 

N.V.—Naqjolcas v. H. Frank Carey High School, 292 
N.Y.S.2d 196, 57 Mjsc.2d 175, rcvd. on oth. grds, 
306 N.Y.S.2d 195, 33 A.D.2d 703. 

51, La.—Malbrough v. Davidson, App., 219 So.2d 
313, application den. 222 So.2d 66, 254 La. 10. 
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55. U.S.—Tann v. Service Distributors, Inc., D.C.Pa., 
56 F.R.D. 593, affd., CA, 481 F.2d 1399. 

La.—Carles v. Hartford Acc. & Indem. Co., App., 184 
So.2d 261, writ ref. 186 So.2d 632, 249 La. 389. 

56. U.S.—Sullivan v. U.S., D.CAla., 299 F.Supp. 621, 
affd., C.A., 411 F.2d 794—Brinegar v. San Ore 
Const. Co., D.CArk.. 302 F.Supp. 630. 

Ill—Bridges v. Ford Motor Co., 243 N.E.2d 559, 104 
Ill.App.2d 26. 

Tex.—^Brown v. PofF, Civ.App., 387 S.W.2d 101, err. 
ref. no rev. err., Sup., 392 S.W.2d 113. 

Wash.-Adams v. State, 429 P.2d 109, 71 Wash.2d 414. 

$100,000 

Md.—Abraham v. Moler, 252 A.2d 68, 253 Md. 215. 

Pa.—Masters v. Alexander, 225 A.2d 905, 424 Pa. 65. 

$265,000 

U.S.—Citizens and Southern Nat. Bank of S.C. v. Dick¬ 
erson, Inc., C,A.S.C., 370 F.2d 692. 

$150,000 

U.S.—Karlson v. 305 East 43rd St. Corp., C.A.N.Y., 
370 F.2d 467, cert. den. 87 S.Ct. 1690, 387 U.S. 
905, 18 L.Ed.2d 625. 

$250,000 

U.S.—Spun- v, LaSalle Const. Co., C.A.I11., 385 F.2d 
322. 

57. Ill.-Redmond v. Huppertz, 217 N.E.2d 85, 71 
Ill.App. 254. 

Me.—Packard v. Whitten, 274 A.2d 169. 

N.Y.—Kozminsky v. Sobel, 297 N.Y.S.2d 635, 31 
A.D.2d 759. 

$85,000 

U.S.—Roberts v. Williams, D.CMiss., 302 F.Supp. 972, 
affd. in part, lemd. in part, C.A., 456 F.2d 819, 
cert. den. 92 S.Ct. 83, 404 U.S. 866, 30 L.Ed.2d 
110 . 

$95,000 

ni.—Buckler v. Sinclair Refining Co., 216 N.E2d 14, 68 
Ill.App.2d 283. 

58. ni— Saltzman v. Heineman, 253 N.E2d 520, 116 
ni.App.2d 189. 

lowa^-Schabcn v. Kohles, 186 N.W.2d 598. 

$50,000 

U.S.—TiimerhoUn v. Parke, Davis & Co., C.A.N.Y., 
411 F.2d 48. 

OkL—M.K. & O. Airline Transit Co. v. Deckard, 397 
P.2d 883, 12 A.L.R.3d 466. 

Wis.-Ostreng v. Lowrey, 155 N.W.2d 558, 37 Wi$.2d 
556. 

59. U.S.—Hand v. U.S., D.CGa., 260 F.Supp. 38. 

60. Ark.—Bailey v. Bradford, 423 S.W.2d 565, 244 
Ark. 8. 

Conn.—Wagner v. Kevan, 245 A,2d 881, 27 Conn.Sup. 
508. 

Idaho—Bratton v. Slininger, 460 P.2d 383, 93 Idaho 
248. 

Ky.—Maimor v. Marmor, 40. S.W.2d 526. 

61. Mo.—Duensing v. Huscher, 431 S.W.2d 169. 

N.D.—Froemke v. Hauff, 147 N.W.2d 390. 

Pa.—DiChiacchio v. Rockcraft Stone Products Co., 225 
A.2d 913, 424 Pa. 77. 

Injury to boy 

(3) Other awards. 

Ill.—Swearinger v. Klinger, 234 N.E2d 60, 91 III 
App.2d 251. 

Wash.—Harvey v. Wight, 412 P.2d 335, 68 Wash.2d 
205. 
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62. Mo.—Stephens v. Guffey, 409 S.W.2d 62—Cordon 
v, Roedcr, 418 S.W.2d 152—Hamilton v. Slover, 
440 S.W.2d 947. 

Vt.—Scrizzi V. Baraw, 248 A.2d 725, 127 Vt. 315. 
$15,000 

La.—Michel v. Guillot, App., 186 So.2d 889, writ ref., 
Sup., 190 So.2d 231, 249 La. 709. 


Miss.—D. W. Boutwell Butane Co. v. Smith, 244 So.2d 
11 . 

N.M.—Lujan v. Reed, 434 P.2d 378. 78 N.M. 556. 

63. La.—Graves v. Hartford Acc. & Indem. Co., 
App., 188 So.2d 173, writ ref. 190 So.2d 234, 249 
La. 717—Cotton v. Associated Indem. Corp. of 
San Francisco, App., 200 So.2d 78, writ ref. 203 
So.2d 88, 251 La. 71. 

Mo.—Stimage v. Union Elec. Co., App., 465 S.W.2d 23. 

64. Ark.—Lumbermans Mut. Ins. Co. v. Cooper, 431 
S.W.2d 256, 245 Ark. 81. 

La.—Paine v. Netherton Co., App., 191 So.2d 686. 

Pa.-Schwegel v. Goldberg, 228 A.2d 405, 209 Pa.Su. 

. per. 280. 

R.I.—Thornton v. Ferris, 276 A.2d 758, 108 R.I. 491. 
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65. La.—Fertitta v. Daum, App., 204 So.2d 135, affd. 
211 So.2d 282, 252 La. 336. 

N.Y.—Cunningham v. Cook, 290 N.Y.S.2d 79, 56 
Misc.2d 771. 

$5,000 

La.—Davis v. Cooperative Cab Co., App., 176 So.2d 
148. 

66. Mo.—Williams v. Funke, App., 428 S.W.2d 11. 

67. Tex.—Sunset Brick & Tile, Inc. v. Miles, Qv. 
App., 430 S.W.2d 388, err. ref. no rev. err. 

68. U.S.—La Capria v. Compagnie Maritime Beige, 
D.C.N.Y., 286 F.Supp. 980, affd. in part, revd. in 
part, CA., 427 F.2d 244—McCluggage v. U.S., 
D.C.Ohio, 296 F.Supp. 485—Sullivan v. U.S., 
D.CAla., 299 F.Supp. 621, affd., CA., 411 F.2d 
794—Frankel v. U.S., D.CPa., 321 F.Supp. 1331, 
affd., C.A., 466 F.2d 1226. 

$500,000 

U.S.—Stromsodt v. Parke-Davis & Co., D.C.N.D., 257 
F.Supp. 991, affd., CA., 411 F,2d 1390. 

Brain damage from carbon monoxide poisoning 

U.S.—Gainar v. S.S. Longview Victory, D.C.Va., 226 
RSupp. 912, affd., C.A., 338 F.2d 959, on remand 
242 F.Supp. 96. 
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70. U.S.—Jiminez v. U.S., D.C.N.Y., 321 F.Supp. 
232. 

71. $15,000 

Tex,—Newspapers, Inc. v. Love, av.App., 397 S.W.2d 
469, err, ref. no rev. err., Sup., 405 S.W.2d 300. 

72. La.—Evers v. State Farm Mut. Auto. Ins. Co., 
App., 187 So.2d 217—Billeaudeati v. Travelers Ins. 
Co., App., 232 So.2d 590. 

73. Pa.—Galizia v. McKim, Super., 232 A.2d 213, 
210 Pa.Super. 144. 

$3,500 

La.—Boiyone v. State Farm Mut, Auto, Ins. Co., App., 
173 So.2d 300, writ ref. 175 So.2d 646, 247 La. 
1033. , 

$ 2,000 

La.—Williams v. Bologna Bros., Inc., App., 194 So.2d 
131. 

74. $1,500 

Wis.—Schmiedeck v. Gerard. 166 N.W.2d 136, 42 
Wis.2d 135. 

$3,000 

Cal.—Sherwood v. Rossini, 71 Cal.Rptr. 1, 264 C.A.2d 
926. 

Ga.—Stynchcombc v. Gooding Amusement Co., 140 
S.E2d 232, no Ga.App. 864. 

$ 2,000 

La.—Henderson v. American Indem. Co., App., 194 
So.2d 103. 
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75. Ill—First Nat. Bank of Elgin v. Szwankowski, 
248 N.E2d 517, 109 III App,2d 268, 

N,Y.—Drury v. Bone, 307 N.y.S.2d 764, 33 A.D.2d 

886 , 
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La.—Debautte v. Southern Farm Bureau Cas Ins Co , 
App., 170 So.2d 234, wnt ref. 171 So 2d 668, 247 
La. 417 

S50,000 

Mo.—Slusher v. United Elec. Coal Companies, 456 

S.W.2d 339 

§ 230. — Mental Impairment 

78. U.S.—Rivera v. Reden A/B Nordstjeman, CA 
Puerto Rico, 456 F 2d 970, cert den 93 S.Ct 124, 
409 U.S. 876, 34 L.Ed.2d 128. 

Mo.—Joly V Wippler, 449 S W 2d 565. 

Tex.—Coastal States Gas Producing Co v. Locker, 
Civ App., 436 S.W.2d 592. 

$400,CHH) 

U.S.—Tinnerholm v. Parke Davis & Co., D.C.N.Y., 285 
F.Supp. 432, affd., C.A. 411 F2d 48. 

81. Mo —Bonenberger v. Sears Roebuck & Co, App , 
449 S.W.2d 385. 

$4,000 

La.—Caracci v. Chnstiana Bros. Poultry Co. of Gretna, 
Inc., App., 212 So.2d 509. 

Under $1,000 

La.—Caracci v. Chnstiana Bros., Poultry Co. of Gretna, 
Inc., App., 212 So.2d 509 
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82. U.S.—Holman v. T.I M E Freight, Inc., D C 
Ark., 236 F.Supp. 462. 

Ariz —McDowell v Davis, 442 P.2d 856, 8 Anz App 
33, disapproved m part 448 P.2d 869, 104 Ariz 69 

§ 231. -Nervous Shock and In¬ 

jury to Nervous System 

86. Minn.—Mramor v. Hixson, 142 N.W.2d 302, 274 
Minn. 15. 

N.Y.—Battalia v State, 272 N.Y.S.2d 28, 26 A.D.2d 
203, affd. 250 N.E.2d 224, 24 N.Y.2d 980, 302 
N.Y.S.2d 813. 

$ 20,000 ' 

La.—Thayer v. State Farm Mut. Auto. Ins Co, App, 
229 !^.2d 767, application den. 230 So.2d 89, 255 
La. 233. 

$10,000 

Mo.—Ficken v. Hopkins, 389 S.W.2d 193 

87. $5,000 

La.—Barlow v. Plummer, App., 195 So.2d 321. 

page 375 

89. Minn.—Goeden v. Thompson, 184 N.W.2d 8, 289 
Minn. 293. 

$72,000 

Ky.—Ratliff v. Line, 451 S.W.2d 391. 

$50,000 

Ill.—Crabb v. Robert R. Anderson Co., 232 N.E.2d 44, 
87 Ill.App.2d 29}, 

$17,500 

Tex.—Moses v. Adams, Civ.App., 428 S.W.2d 131, err. 
ref. no rev. err. 

$16,000 

Mo.-€onlon v. Roeder, 418 S.W.2d 152. 

92. $12,000 

Tex.—Ooates v. Ingram, Civ.App., 386 S.W,2d 654, err. 
ref. no rev. err, 

$10,000 to $11,000 

Tex.—Red Top Taxi Co. v. Snow, Civ.App., 452 S.W.2d 
772. 
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93. La.—Slay v. Hemstead, App., 206 So.2d 718. 

SMI. La.—Broussard v. St. Paul Fire & Marine Ins, 

^ Co., App., 198 So.2d 458—Hcider v. Employers 
Mut. Liability Ins. Co. of Wis„ App., 231 So.2d 
438. 


95. La —Cannon v. Standard Acc. Ins. Co., App., 181 
So 2d 471—Heider v Employers Mut Liability 
Ins Co of Wis, App, 231 So.2d 438. 
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96. La —Tucker v. Puts, App, 230 So.2d 663. 

99. $60,000 

Cal.—Fletcher v. Western Nat. Life Ins Co, 89 Cal. 
Rptr^78, 10 C A 3d 376, 47 A.L R 3d 286. 

1. US —Rosa V A/S D/S Svendborg, D.C N.Y , 291 

F.Supp. 84—Petition of US., DC.NC., 303 
F.Supp 1282 

La.—Jordan v Travelers Ins Co, App., 231 So.2d 678, 
wnt den 235 So 2d 96, 256 La. 68, am on oth. 
grds. 245 So 2d 151, 257 La 995. 

Mo.—Effinger v Bank of St Louis, App, 467 S W 2d 
291 

NY.—Murphy v Durmiaki, 317 N.Y.S.2d 584, 36 
A D 2d 556. 

2. Wis —Heider v Employers Mut Liability Ins. Co 

of Wis, App , 231 So.2d 438. 

$ 8,000 

La.—Dull v. Employers Liability Assur. Corp, App, 
233 So.2d 43. 

$5,000 

La.—^Smith v New York Fire & Marine Underwnters, 
Inc., App, 202 So 2d 391 

$9,000 

La —Slay v Hemstead, App, 206 So 2d 718 
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3. Cal.—Windeler v. Scheers Jewelers, 88 Cal.Rptr. 

39, 8 C.A.3d 844. 

N.M —Powers v. Campbell, 442 P 2d 792, 79 N.M. 302. 

4. La.—Taylor v Allstate Ins Co., App., 205 So.2d 

807. 

$750 

U.S.—Swanner v. U.S., D.C.Ala., 309 F.Supp. 1183. 

5. La.—Seegers v. State Farm Mut. Auto. Ins. Co., 

App, 188 So.2d 166. 

§ 232. Chest and Side 

6. La.—Micheli v Toye Bros. Yellow Cab Co., App., 

174 So.2d 168. 

$1,250 

La—Frechou v. Young, App., 179 So.2d 698. 

7. $5,000 to $10,000 

III —Diefenbach v. Pickett, 248 N.E.2d 840, 111 Ill. 

App.2d 80. < 

Tex—Reuter v. Gilbreath, Civ.App., 401 SW.2d 658, 
err. ref. no rev. err. 

$3,000 to under $5,000 

Ind.—Cerra v. McClanahan, 229 N.E.2d 737. 141 Ind. 
App. 469. 

Under $2,000 

Ill.—Herron v. Yellow Cab Co., 217 N.E.2d 311, 70 
Ill.App.2d 76. 

La.—Ricardo v. American Indem Co, App., 201 So.2d 
145. 

Tex.—Oklahoma Furniture Mfg. Co. v. Huff, Civ.App, 
414 S.W.2d 739. 

8. $500 to $1,000 

La.—Cargilc v. Manhattan Fire & Marine Ins. Co., 
App., 173 So.2d 272. 

Under $500 

La.—Kershaw v. Deshotel, App., 179 So.2d 528. 
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10. $10,000 

La.—Cavalier v. American Emp. Ins Co., App., 170 
So.2d 713. 

11. La.—Damico v. U.S. Fidelity & Guaranty Co., 
App., 230 So.2d 429. 
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§ 233. Collar Bone 

18. $7,500 

Tex.—Brock v. Underwood, Civ.App., 436 S.W.2d 557, 
err ref. no rev err 

19. Ky —Gregonch v. Jones, 386 S.W.Zd 955 

La.—Coleman v. Ross, App., 232 So.2d 885 

$3,000 

La.—Fontenot v. Continental Cas. Co, App., 175 So.2d 
853. 
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21. La.—Jewell v. Aetna Cas & Sur. Co., App., 200 
So.2d 697—Lewis v. Shreveport Transit Co., App., 
231 So.2d 471 

§ 234. Ear or Hearing 

24. Ala.—Evans v. Tanner, 244 So.2d 782, 286 Ala. 
651 

Fla.—Crane v. Simpson, App., 213 So.2d 299. 

La.—Graves v. Hartford Acc. Sc. Indem. Co, App., 188 
So.2d 173, wnt ref. 190 So.2d 234, 249 La. 717— 
Berry v Gulf Coast Const. Co., App., 229 So.2d 
368, wnt ref. 231 So.2d 396, 255 La. 484. 

Over $75,000 

U.S —Guerrero v. Amencan President Lines, Ltd., D.C 
N Y , 394 F.Supp. 333. 

III.—Bridges v Ford Motor Co., 243 N.E.2d 559, 104 
IllApp 2d 26. 

$15,000 

Ala.—Pick-Bay Co. v. Younkin, 248 So.2d 570, 287 
Ala 103. 
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25. $2,000 

NY.—Rill V. Chiarella, 269 N.Y.S.2d 736, 50 Misc2d 
105, mod. on oth grds 293 N.Y.S.2d 1, 30 A.D.2d 
852, motion den. 252 N.E2d 628, 25 N.Y.2d 929, 
305 N.Y.S.2d 147, affd. 255 N E.2d 183, 25 N.Y.2d 
702, 306 N.Y.S.2d 955. 

$75,000 

U.S.—Creel v. Drill Tender Jack Cleverly, D.C.La., 264 
F.Supp. 98. 

§ 235. Elbow 

28. La.—Brown v. City of Alexandna, App., 225 
So 2d 157, op, mod on oth. grds. 226 So.2d 600 
application den. 227 So.2d 591, 254 La. 844, 

$26,000 

N.Y.—Derico v. Rouselle, 254 N.Y.S.2d 135, 22 A.D.2d 
98, affd. 218 N.E.2d 318, 17 N.Y.ld 834, 271 
N.Y.S.2d 276. 

31. Tex.—Dallas Transit Co. v. Hammer, Civ.App,, 
404 S.W.2d 85. 

33. $15,000 

U,S.—Vaccaro v. Alcoa S.S. Co., C.A.N.Y., 405 F.2d 
1133. 

34. N.Y.—Lansing v. Tottey, 295 N.Y.S.2d 951, 31 
A.D.2d 699. 

35. Ill—Robbins v. Campbell, 218 N.E.2d 492, 72 
IU.App.2d 252. 
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37. U.S.—Dardar v. State of La., D,C.La., 322 
FSupp. 1115, affd., C A., 447 F.2d 952, cert. den. 
92 set. 943, 405 US. 918, 30 L.Ed.2d 788, reh. 
den. 92 S.Ct 1308, 405 U S. 1048, 31 L.Ed.2d 591. 

$5,000 to under $8,0(K) 

U.S.—Benton v. U.S., D.C.Md., 314 F.Supp. 392. 

38. La.—Murry v. Boston Ins. Co., App., 178 So.ld 
452, writ ref. 179 So.2d 641, 248 La. 467. 

§ 236. Epilepsy 

40. US—American Motors Corp. v. Mosier, CA. 
Tex., 414 F.2d 34. 

Mosier v. American Motors Corp., D.C.Tex., 3«03 
RSupp. 44, affd. 414 F.2d 34. 
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Page 362 

III—Karris v. Goldman, 254 N.E2d 605, 118 Ill. 
App.2d SS. 

$150,000 

U^.—Wright V. Charles Pfizer & Co., D.C.S.C., 253 
F.Sttpp. 811. 

§ 237. Eye 

2. Ind.—^Kavanagh v. Butorac, 221 N.E2d 824, 140 
lod.App. 139. 

$115,000 

Itt.—DaUas v. Granite City Steel Co., 211 N.E2d 907, 
64 IlLApp.2d 409. 

$265,000 

U.S.—Ctizens and Southern Nat. Bank of S.C. v. Dick* 
eison, Inc., CA.S.C, 370 F.2d 692. 

$125,000 

Mo.—Bine v. Sterling Drug, Inc., 422 S.W.2d 623. 
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3» $50,000 

OkL—WeGo Perforators v. Hilligoss, 397 P.2d 113. 

' 5. La.—Billings v. Travdcrs.Indem. Co., App., 173 
So.2d 354. 

$25,000 

Ky.—Lexington Country Qub v. Stevenson, 390 S.W.2d 
137. 

Wash.—Harvey v. Wight, 412 P.2d 335, 68 Wash.2d 
205. 

6. $15,000 

Aik.—Busby v. WiUform, 406 S.W.2d 131,241 Ark. 19. 

7. $12,500 

Mich.—Maki v. City of East Tawas, 170 N.W.2d 530, 
18 MiclLApp. 109, aflfd. 188 N.W.2d 593, 385 
Mich. 151. 

9. $1,500 

Tex.—Flatt V. HiH, QvJ^pp., 379 S.W2d 926, err. ref. 
no rev. or. 

1. U,S.—IUpisardiv. United Fruit Co., D.C.N.Y., 300 
F.Sui^ 942—^Brizendine v. Visador Co., D.COr., 
305 F.Supp. 157, affd., CA., 437 F.2d 822—Penn 
Tanker Co. v. U.S., D.CTex., 310 F.Supp. 613. 

La.—Umpa v. Cole, App., 225 So.2d 59—Barbier v. 
Giglic^ App., 2M So.2d 866. 

$18,000 To $20,000 

Aiiz.—City of Phoenix v. Boggs, App., 403 P.2d 305,1 
ArizApp. 370. 

Under $2,000 

La.—Ricardo v. American Indem. Co., App., 201 So.2d 
145—Sullivan v. Gty of Denham Springs, App., 
224 So.2d 490. 

SIOQ for black eye 

La.—Hdbert v. Peridns, App., 260 So.2d 15. 

§ 238. -Impainneiit of Sight 

and Blindness 

IHige384 

Z D.S.—Petty v. Bertsch, C.A.N.D., 441 F.2d 939. 

N.Y.—Raman v. Caiborundum Co., 295 N.Y.S.2d 534, 
31 A.D.2d 552. 

6. UJS.—Kmhaw v. Sterling Drug, Inc., C.A.Mi8s., 
413 FZd 1009. 

Bonner v. U.S., D.CLa., 339 F.Sup, 640. 

HI.—Underwood v. Pennsylvania R. Co., 210 N.E2d 
347, 63 IIl.App.2d 134> levd. on oth. grds. 215 
N.E2d 236, 34 IIL2d 367-Noncek v. Ram Tool 
Corp., 264 N.E2d 440, 129 DLApp^d 320. 

Minn.—Ryan v. Twin Gty Milk Producers Ass^n, 184 
N.W.2d 664, 289 Minn. 349. 

Mo.—Krug V. SterUng Drug, Inc., 416 S.W.2d 143. 

$60,000 

U.S.—Owen v. U.S.. D.CCal., 251 F.Supp. 38. 

9. $45,000 

La.-^Young v. Hearin Tank Lines, Inc., App., 176 
So.2d 790. 

10. N.D.—Holtcn v. Amsden, 161 N.W.2d 478, 
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6. U.S.—Sambula v. Central Gulf S.S. Co., D.C.Tex,, 
268 F.Supp. I, affd., CA., 405 F.2d 291—Roberts 
v. Williams, D.CMiss., 302 F.Supp. 972, affd. in 
part, remd. in part, C.A., 456 F.2d 819, cert. den. 
92 S.a. 83, 404 U.S. 866, 30 L.Ed.2d 110—Ha- 
genbuch v. Snap-On Tools Corp., D.C.N.H., 339 
F.Supp. 676. 

$75,000 

N.Y.— Rill V. Chiarclla, 269 N.Y.S.2d 736, 50 Misc.2d 
105, mod. on oth. grds. 293 N.Y.S.2d 1, 30 A.D.2d 
852, motion den. 252 N.E2d 628, 25 N.y.2d 929, 
305 N.Y.S.2d 147, affd. 255 N.E2d 183, 25 N.Y.2d 
702, 306 N.Y.S.2d 955. 

$15,000 

La.—Michel v. Guillot, App., 186 So.2d 889, writ ref., 
Sup., l90 So.2d 231, 249 La. 709. 

$5,000 

La.—Cain v. Lumbermens Mut. Cas. Co., App., 178 
So.2d 483. 

Between $150,000 and $200,000 

U.S.—Yarrow v. Sterling Drug, Inc., D.C.S.D., 263 
F.Supp. 159, affd. 408 F.2d 978. 

$ 110,000 

N.Y.—Wasserstein v. Stale, 288 N.Y.S.2d 274, 56 
Misc.2d 225. 

67. U.—Phillips V. Cohen, App., 183 So.2d 473, writ 
ref. 186 So.2d 158, 249 La. 196. 

§ 239. — Temporary Injury to 

Eyes 


69. $500 

La.—Strother v. State Farm Mut. Auto. Ins. Co., App., 
238 So.2d 774. 

§ 240. Face 

72. La,—Jones v. Aetna Cas. & Sur. Co., App., 198 
So.2d 523, writ re^ 199 So.2d 926, two cases 250 
La, 93a 932, cert den. 88 S.CL 471, 389 U.S. 990, 
19 LEd.2d 482. 

73. N.Y.—Friedman v. State, 297 N.Y.S.2d 850, 31 
A.D.2d 992. 
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76. U.S.—Ginns v. Towle, CA.Conn., 361 F.2d 798. 

La.—MiUer v. Thomas, 246 So.2d 16, 258 La. -285. 

Knotts V. Employers Cas. Co., App., 177 So.2d 
630. 

Mich.—North v. Trowbridge, 197 N.W.2d 166, 39 
Mich.App. 10. 

Minn.—Larsen v. Minneapolis Gas Co., 163 N.W.2d 
755, 282 Minn. 135, 

N.Y.—New V. Cortright, 299 N.Y.S.2d 43, 32 A.D.2d 
576. 

Tex.—Sunset Brick & Tile, Inc. v. Miles, Qv.App., 430 
S.W.2d 388, err. ref. no rev. err. 

Wash.—Ma v. Russell, 430 P.2d 518, 71 Wash.2d 657. 

$25,000 

Mass.—Beauchesne v. Coleman Co., 216 N.E2d 96, 350 
Mass. 646. 

$40,000 

Ohio—McGeese v. Glockner Chevrolet Co., 216 N.E2d 
389, 6 Ohio App.2d 69. 

Pa,—Rogers v. Moody, 242 A.2d 276, 430 Pa. 121. 

$30,000 

Ark.—Reed v, McGibboney, 422 S.W.2d 115, 243 Ark. 
789. 

N.Y.—Bischert v. Limousine Rental Service, 308 N.Y. 
S.2d 200, 23 A.D.2d 355. 

77, La.—Graves v. Hartford Acc. & Indem. Co., 
App., 188 So.2d 173, writ ref. 190 So.2d 234, 249 
La. 717—Mullin v. Skains, App.. 205 So.2d 207, 
reinstated 215 So.2d 643, 252 La. 1009. 

N.Y.-Bruni v. MacCallum, 261 N.Y.S.2d 669, 24 
A.D.2d 553, afld. 216 N.E2d 710, 17 NY.2d 707, 
269 N.Y.S.2d 717. 

Pa.—Schrock v. Fennessy, 15 Bucks 77. 
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Wis.—Zinda v. Pavloski, 139 N.W.2d 563, 29 Wis.2d 
640. 

$10,000 

S.C.-Lipscomb v. Poole. 147 S.E.2d 692, 247 S.C. 425. 

78. La.—Lobell v. American Indem. Co., App., 211 
So.2d 439, writ ref. 214 So.2d 550, 252 La. 881. 
and 214 So.2d 550, 252 U. 882—Collier v. Fire¬ 
man’s Fund Ins. Co., App., 225 So.2d 9. 

S.D.-Koenig v. Weber. 174 N.W.2d 218, 84 S.D. 558. 

$8,500 

Ala.—Perdue v, Smith, 184 So.2d 829, 279 Ala. 318. 

$5,000 

La.—Cain v. Lumbermens Mut. Cas. Co., App., 178 
So.2d 483. 
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79. La.—Summerlin v. Hardware Mut. Cas. Co., 
App., 244 So.2d 628. 

Minn.—Brown v. Kaminski, 152 N.W.2d 79. 

$3,500 

HI.—Meiners v. Moyer, 255 N.E2d 201, 119 IlLApp.2d 
94. 

$3,000 

La.—Woods V. Employers Liability Assur. Corp., App., 
172 So.2d 100, writ ref. 175 So.2d 299, 247 La. 
1005, 1006. 

83. $2,500 

La.—Ford v. King, App., 193 So.2d 902—Guidry v. 
Lockard, App., 215 So.2d 549. 

84. Del.-Arnett v. Hanby, Super., 262 A.2d 659. 
La.—^Thibeau v. LeBlanc, App., 198 So.2d 707— 

McDaniel v. Welsh, App., 234 So.2d 833, writ ref. 
237 So.2d 397, 256 La. 616. 

Wis.—Vande Hei v. Vande Hei, 161 N.W.2d 379, 40 
Wis.2d 57. 

$500 

U.S.—Ard v. Edgington, D.C.Fla., 299 F.Supp. 706. 
La.—Di Corte v. City of New Orleans, App., 172 So.2d 
363, application not considered 173 So.2d 542, 247 
La. 680—Ballanga v. Hymel, App., 167 So.2d 469, 
annulled 175 So.2d 274, 247 La. 934. 

84. La.—Serigny v. Thibodaux, App., 199 So.2d 546. 
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85. $15,000 

U.S.—Emory v. Piedmont Chemical Co., D.C.S.C., 242 
F.Supp. 344. 

$ 6,000 

La.—Saxton v. Stewart, App., 190 So.2d 509. 

86. U.S.—Davenport v. U.S.. D.C.S.C., 241 F.Supp. 
320. 

87. La.—Mullin v. Skains, App., 205 So.2d 207, rein¬ 
stated 215 So.2d 643, 252 La. 1009—Marks v. 
Fereday, App., 230 So.2d 290—Brown v. Haw¬ 
kins. App., 244 So.2d 896, writ ref. 247 So.2d 393, 
258 La. 572. 

88. La.—Russo V. St. Paul Fire & Marine Ins. Co., 
App., 230 So.2d 320. 

$1,500 

La.—Hernandez v. State Farm Mut. Auto. Ins. Co., 
App., 192 So.2d 679, application not considered 
194 So.2d 99, 250 U. 103. 

$250 

La.—Serigny v. Thibodaux, App., 199 So.2d 546! 

89. La.—Beavers v. Butler, App., 188 So.2d 725, writ 
ref. 190 So.2d 242, 249 La. 739—McCrossen v. 
Bieszczard, App., 234 So.2d 763. 

90. Kan.—Timmerman v. Schroeder, 454 P.2d $22, 
203 Kan. 397. 

La.—Wiewiarawska v. Checker Cab Co. of New Or¬ 
leans, App., 182 So.2d 832—Deville v. Employers’ 
Liability Assur. Corp., App., 232 So.2d 827. 

§ 241. Fingers or Thumbs 
page 390 

99. N.Y.-Jokelson v. Allied Stores Corp., 295 N.Y. 
S.2d 730, 31 A.D.2d 20a motion den. 298 N.Y. 



25A CJS 61 

S.2d 57. 31 A D 2d 806—Jokelson v. Allied Stores 
Corp., 298 N Y S.2d 57, 31 A D 2d 806 
1. N Y.—Meyerson v Niagara Mach and Tool 
Works, 308 N Y S.2d 807, 33 A D 2d 1039. 

S10,WMJ 

Va.—National Cab Co. v. Thompson, 160 S.E 2d 769, 
208 Va. 731 
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3. U S.—Clark v Central States Dredging Co., C A 

Mo , 430 F.2d 63 

4. U.S.—Wallner v. Kitchens of Sara Lee, Inc., C A 

Ill., 419 F 2d 1028 

Manigault v. U.S., D.C.Pa., 316 F.Supp. 688— 
Fleming v American Export Isbrandtsen Lines, 
Inc., DCN.Y., 318 F.Supp 194, affd m part, 
revd. m part on oth grds., C.A., 451 F2d 1329 
111.—Pantaleo v. Gamm, 245 N.E2d 618, 106 Ill. 
App.2d 116 

Wash.—Hoffman v. Gamache, 465 P 2d 203, 1 Wash. 
App. 883. 

$ 45,000 

III—Kappatos v. Gray Co., 260 N E 2d 443, 124 Ill. 
App.2d 317 

$ 21,000 

D.C.—Engle v Stull, C.A., 377 F.2d 930, 126 U.S.App. 
DC. 291. 

$20,000 

Pa.—Stobodzian v Edinger, 55 Luz.L Reg 215. 

$12,500 

Miss.—City of Meridian v Godwin, 185 So 2d 433. 

$10,000 

La.—Hauth v. lacoponelli, App , 195 So 2d 425, judg. 
reinstated 204 So.2d 767, 251 La 410 

$38,000 

U.S.—Doyle v. Nels Johnson Const Co, C A.Wis., 382 
F.2d 735. 

$17,000 

Ky.—Burdette v. Thompson, 420 S.W.2d 548 

5. Iowa—Fetters v. City of Des Moines, 149 N.W 2d 

815, 260 Iowa 490. 

N.Y.—McGuire v. Robison & Smith, Inc., 270 N Y 
S.2d 945, 25 A.D.2d 926, affd. 226 N.E.2d 320, 19 
N.Y.2d 781, 279 N Y.S.2d 534. 

Tex.—Coca Cola Bottling Co. of Houston v. Hobart, 
Civ.App., 423 S.W,2d 118, err. ref. no rev. err. 
Wis.—Michels v. Green Giant Co., 164 N.W.2d 217, 41 
Wis.2d 427. 

$5,000 

Mo—^Terry v, Sweeney, App, 420 S.W,2d 368. 

6. $2,700 

La.—^Archote v. Travelers Ins, Co., App, 179 So.2d 
658, 15 A.L.R,3d 1415. 
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7. N.Y.—McGuire v. Robison & Smith, Inc., 270 

N.Y.S.2d 945, 25 A.D.2d 926, affd. 226 N.E2d 
320, 19 N.Y.2d 781, 279 N.Y.S.2d 534. 

$1,750 

La.—Vastola v. Insurance Co. of North America, App, 
204 So.2d 605. 

$ 1,000 

Ky.—Gregorich v. Jones, 386 S.W.2d 955. 

9, La,—Brown v. City of Alexandria, App., 226 So.2d 
600, application den. 227 So.2d 591, 254 La. 844. 

$3,000 

La,—Champagne v. Northern Assur. Co. of America, 
App., 210 So.2d 68, writ den., 214 So.2d 159, 252 
La. 831. 

$1,750 

La.—^Vastola v. Insurance Co. of North America, App,, 
204 So.2d 605. 

$ 1,000 

U.S.—^Theall v. Sam Carline, Inc., D.C.La., 241 F.Supp. 
748. 


$1,500 

La.—Smith v. Indiana Lumbermens Mut Ins Co, 
App., 175 So 2d 414, application den 176 So 2d 
146, 247 La 1089 

$200 

La—Kegley v. Gram Dealers Mut. Ins Co, App., 207 
So 2d 824 

§ 242. Foot 

page 393 

16. Boldunan v A/B Svenska Amerika Linien, D C. 
Pa., 246 F.Supp 413 

N M —Tapia v Panhandle Steel Erectors Co., 428 P 2d 
625, 78 N M 86 

17. Mo.—Matta v. Welcher, App., 387 S.W.2d 265 

$10,000 

La —Anslem v. Travelers Ins Co, App, 192 So 2d 599. 

18. Mo.—Berry v. Ridgeway, 415 S W 2d 805 

19. US—Pierce v New York Cent R Co, CA. 
Mich., 409 F2d 1392, on remand, D.C, 304 
F.Supp 44 

Colo.—Gourdin v Waller. 495 P 2d 1142, 30 Colo.App 
498. 

Wis —Nietfeldt v American Mut Liability Ins. Co , 
226 N.W.2d 418, 67 Wis.2d 79. 

$45,000 

U S.—Honeywell v Rogers, D.C.Pa., 251 F.Supp. 841 

$25,000 

La.—Harkins v State Through Dept of Highways, 
App , 247 So 2d 644, writ den. 252 So.2d 449, 259 
La 741 
$305,000 

U.S —Grunenthal v Long Island R Co, N Y., 89 S.Ct. 
331, 393 US 156, 21 L Ed.2d 309 

20. Ky —Rietze v Williams, 458 S.W 2d 613. 
$22,500 

La —Freeman v. Liberty Mut Ins Co., App., 175 So.2d 
659. 

$20,000 

La —Jennings v. Ralston Purina Co., App., 201 So 2d 
168, wnt ref. 203 So.2d 554, 254 La. 215, applica¬ 
tion den 203 So.2d 554, 251 La 216. 

Mo.—Wors V Glasgow Village Supermarket, Inc., 460 
S.W.2d 583 

page 394 

21. Ark—Sterling Stores Co. v Martin, 386 S.W 2d 
711, 238 Ark. 1041. 

$6,500 

Mo.—Stubbs V. Kansas City Terminal Ry. Co., App., 
427 S W 2d 257. 

23. $2,500 

Ala.—Jack Cole Co. v Hays, 199 So.2d 659, 281 Ala. 
118. 
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25. U.S.—Barnhart v. American Oil Co., D.C.Va., 
237 F.Supp. 492, affd, C.A., 354 F.2d 659—Kelly 
V. S.S. Tyson Lykes, DC.U., 283 F.Supp. 277 

$18,000 

N.H —Jolicoeur v. Conrad, 213 A.2d 912, 106 N.H. 

496. 

$5,000 

La.—Grauke v. Leger, App., 227 So 2d 640. 

$70,000 

U.S—Humphries v. Consolidated Edison Co of New 
York, D.C.N.Y., 314 F.Supp. 1052, affd., C.A., 429 
F.2d 422. 


page 396 

26. III.—Zielinski v. Goldblatt Bros., Inc., 249 N.E.2d 
245, 110 lll.App.2d 248. 

Wis.—Metcalf v. Consolidated Badger Co-op., 137 
N.W.2d 457, 28 Wis.2d 552. 

28. Ill.—Hedrich v Borden Co., 241 N.E.2d 546, 100 
IIl.App.2d 237. 
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Page 39@ 

29. N.H.—Lavoie v. Blake, 211 A.2d 414, 106 N.H. 
347 

$1500 

La—Robison v. Venable, App, 186 So 2d 636. 

§ 243. Groin and Pelvis 

30. Utah—Whitney v Walker, 479 P.2d 469. 25 
Utah2d 202. 

31. La—Bergeron v Port Allen Mortuary, Inc., 
App., 178 So 2d 442, writ ref. 179 So.2d 430, 248 
La 441 and 179 So 2d 430, 248 La. 443. 

33. US.—Sheats v Bowen, D.C.Del., 318 F.Supp. 
640 

Mo —McWilliams v. Wnght, 460 S.W.2d 699 

$290,000 

Fla.—Direct Transport Co of Fla v Rakaskas, App., 
167 So.2d 623, cert discharged. Sup,, 176 So.2d 68. 
$25,000 to $40,000 

U S —Zatina v. Greyhound Lines, Inc., C.A.N.D., 442 
F 2d 238 
$85,000 

Colo.t—Kunke! v. Gamson, App., 475 P.2d 354. 

34. Minn —Tschannen v. Hillsheim, 178 N.W 2d 878, 
287 Minn 465 

Pa.—Mooney v. Landau, 55 Luz L.Reg. 85. 

page 397 

37. U.S —Dobson v Myers, D C.Pa., 247 F.Supp 
427—Jones v. U.S, D.C N.Y., 265 F Supp. 858. 

$22,500 

US.—Swanner v U.S, DC.Ala., 309 FSupp. 1183 

38. U.S.—Dingus v Tate, C.A.Va., 404 F.2d 62. 

La —McCallum v State Through Dept, of Highways, 
App . 246 So.2d 46, 

$15,000 

La.—Brooks v Kirkpatrick, App., 175 So.2d 342. 

39. La—Haire v. Allstate Ins. Co., La. App,, 224 
So 2d 531, wnt ref. 226 So.2d 770, 254 La. 779. 

§ 244. Hand 

41. U.S.—Greco v. Buccicom Engineenng Co., D.C. 
Pa., 283 FSupp. 978, affd., C.A., 407 F.2d 87. 

Cal.—Collins v. Lucky Markets, Inc., 79 Ca].Rptr. 454, 
274 C A.2d 645. 

La.—Gurley v. St. Paul Fire & Marine Underwriters, 
Inc., App., 242 So.2d 298, wnt ref. 244 So.2d 858, 
257 La 988. 

$75,000 

Tex.—Texaco, Inc. v. Forester, Civ.App., 456 S.W.2d 
196, err. ref no rev. err. 

42. Miss —Marshall R. Young Dnlling Co. v Harri¬ 
son, 190 So.2d 877. 

page 398 

45. U S.—Marmo v. Chicago, R.I. & P.R. Co, C.A. 
Ill., 350 F.2d 236, 11 A.L.R.3d 1. 

Ala.—Mobile Press Register, Inc. v. Padgett, 233 So.2d 
472, 285 Ala. 463. 

D.C.—Baumann v. Maloney Concrete Co., D.C., 278 
F.Supp. 463. 

III.—Saltzman v. Heineman, 253 N.E.2d 520, 116 Ill. 
App.2d 189. 

Ind.—THollowell v. Greenfield, 216 N.E.2d 537, 142 
Ind App. 344. 

Mich.—Cooper v. Tranter Mfg., Inc., 143 N.W.2d 772, 
4 Mich. App. 71 

Mo.—Bollman v. Kark Rendering Plant, 418 S.W.2d 
39—Helming v. Dulle, 441 S.W.2d 350. 

N.Y.—Siegel v, State, 290 N.Y.S.2d 351, 56 Misc.2d 
918—Schanberg v. State, 296 N.Y.S.2d 646, 58 
Misc.2d 605. 

’ Wash.—Vogel v. Alaska S.S. Co., 419 P.2d 141, 69 
Wash.2d 497. 

$40,000 

U.S.—Prather v. New York Scow Corp., C.A N.Y., 425 
F.2d 1093. 
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$155,000 

Ill.—Rivera v. Rockford Mach. & Tool Co., 274 N.E.2d 
828. 1 ni.App.3d 641. 

47. Mo.—Gathright v. Pendegiaft. 433 S.W.2d 299. 

48 . Tex.—Missouri Pac. R. Co. v. Covamibias, Civ. 
App., 400 S.W,2d ^599, err, ref. no rev. err. 

51. U.S.—Huggins V. U.S., D.CMo., 302 F.Supp. 114. 

page 399 

56. $2,000 

La.—Chase v. Dunbar, App., 185 So.2d 563. writ ref. 
187 So.2d 738.249 La. 572. and 187 So.2d 738.249 
La. 573 and 187 So.2d 739. 249 La. 574. 

page 400 

59. La.—^Martin v. Department of Highways, App.. 
205 So.2d 782, writ ref. 207 So.2d 538, 251 La. 
932 and 207 Sa2d 539, 251 La. 933, application 
not considered 207 Sa2d 539, 251 La. 934-Lot2 
V. Jameison Hardware Store, App., 211 So.2d 391. 

$500 

Fla.—Roberts V. Bushore, App., 172 So.2d 853, judg. 
quashed. Sup., 182 So.2d 401, on remand 183 So.2d 
708. 

$15,000 

La.—Barnard v, Skains, App.. 205 So.2d 212, writ 
issued 208 So.2d 325, 251 La. 1054. 

60. U.S.—Sams v. Haines, D.COa., 299 F.Supp. 746. 

62. $167,000 

U5.—DuvaU v. U5., D.C.N.C, 312 F.Supp. 625. 

63. $500,000 

Tex.—R<*crtson v. Rig«A-Iite, Civ.App., 394 S,W.2d 
838. 

64. La.—Asher v. Good, App., 198 So.2d 434. 

§ 245. «Head in General 

65. Wis.—^Lundquist v. Western Cas. &. Sur. Co.. 140 
N.W.2d 241, 30 Wis.2d 159, 18 ALR.3d 78. 

66. $43,000 

Wis.—Moidenhauer v. Faschingbauer, 131 N.W.2d 290, 
25 Wi$.2d 475, reh. den. 132 N.W.2d 576, 25 
WisJd 475, app. after remand 141 N.W.2d 875, 30 
Wis.2d 622. 

67. U.S.—Wicks V. Henken, CAN.Y., 378 F.2d 395. 

pa^401 

71. La.—Cangjamilla v. BrindeU-Bruno, Inc.. App., 
210 So.2d 534, writ rt£. 214 So.2d 162, two cases, 
252 La. 837. 

Mo.—^MIcDonald v. Missouri>Kansas-Texas R. Co., 401 
$.W.2d 465. 

$25,000 

U.&—Poe V. Emge, CA.Ky.. 381 F.2d 11. 

$ 20,000 

N.H.-Gauthier v. Bergeron. 218 A2d 433. 107 N.H. 
153. 

N.Y.-^Kennedy v. Cromer, 310 N.Y.S.2d 794. 34 
A.D.2d 859. 

72. Wta .—^Vinicky v. Midland Mut Cas. Ins. Co., 151 
N.W.2d 77. 35 Wis.2d 246. 

S15<000 

U.$.—Hand v. U.S., D.CGa., 260 F.Supp. 38. 

73. Tex.-Suiiset Brick A Tile. Inc. v. Miles, Qv. 
A|^., 430 S.W.2d 388, err. ref. no rev. err. 

74. $10,000 

Wis.—Ottstin V. Johannes, 153 N.W.2d 70, 36 Wis.2d 
195. 

$7,500 

Conn.—Hook v. Dubuque, 214 A.2d 376, 153 Conn. 
113. 

page 402 

75, Ky.—Tatham v. Palmer. 43. S.W.2d 938. 

76. La.—Knotts v. State Farm Mut. Auto. Ins. Co., 
App., 225 So.2d 222. 
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77. La-—West v. Travelers Indem. Co., La.App., 225 
So.2d 139. - ■ 

$750 

La,—Ponselle v. Armstrong, App., 176 So.2d 464, writ 
ref. 178 So.2d 658,248 La. 369 and 178 So.2d 659, 
248 La. 371. 

page 403 

79. La.—Green v. Commercial Standard Ins. Co., 
App., 201 So.2d 522, writ ref. 203 So.2d 558, 251 
La. 228. 

80. $3,000 

U.S.—^Provost v. Smith, D.CTenn,, 308 F.Supp. 1175. 

$500 or less 

La.—LeDay v. New York Rre & Marine Underwriters, 
Inc., App., 203 So.2d 562. 

$300 for bump on head 

La.—Dickson v. Zurich Ins. Co., App., 261 So.2d 350. 

81. U.S.—Baker v. Norfolk & W. Ry. Co., D.C.Va,, 
311 F.Supp. 1405, 

La.—^Mayeux v. Maryland Cas. Co., App., 228 So.2d 
234—^Adams v. Leon, App., 230 So.2d 635. 

$500 

La.—Pellerin v. Allstate Ins. Co., App., 200 So.2d 778. 

$100 

La.—Schouest v. Romero, App., 182 So.2d 824. 

$5,000 

La.—Odom v. Foy, App., 193 So.2d 893. 

82. Mich.—Dixison v. Asher, 152 N.W.2d 161, 7 
Mich.App. 547. 

83. Cal.—Hatch v. Lewis, 78 Cal.Rptr. 794, 274 
C.A.2d 150. 

Miss.—Lane v. Webb, 220 So.2d 281. 

N.Y.—Flansburg v. Lehman, 259 N.Y.S.2d 922, 23 
A.D.2d 946—Klinger v. Berben, 310 N.Y.S.2d 845, 
34 A.D.2d 1028. 

page 404 

85. Ind.—Swift & Co. v. Palmer. 228 N.E2d 38, 141 
IndApp. 378. 

87. Del—Aastad v. Riegel, Super., 262 A.2d 652, 
affd., remd. 272 A2d 715. 

88. Ala.—MaxweU v. Griffin, Qv., 231 So.2d 769, 45 

Ala. App. 446. —^ 

Wash.—Ugolini v. States Marine Lines, 429 P.2d 213, 
71 Wash.2d 404. 

92. Tex.—Missouri Pac. R. Co. v. Sparks, Civ.App., 
424 S.W.2d 12, err. ref. no rev. err. 

§ 247. Hernia 

page 405 

94. La,—Moran v. City of New Orleans, App., 218 
So.2d 91, writ ref. 220 So,2d 458, 253 La. 874, 

§ 248. Hip 

2. La.—Brignac v. Pan Am. Petroleum Corp., App., 

224 So.2d 84. 

3. $100,000 

N.Y.—Crosier v. Manhattan and Bronx Surface Transit 
Operating Authority, 275 N.Y.S.2d 501, 27 A.D.2d 
525. 

$37,500 

Fla.—Bess Ambulance In& v. Boll, App., 208 So.2d 
308. 

page 406 

6. La.—McDonald v. ScotlandviUe Fire Protection 
Dist Commission, App., 222 So.2d 324. 

Wash.—Tolli v. School Dist No. 267 of Whitman 
County, 403 P.2d 356, 66 Wash.2d 494. 

$30,000 

N.M.—Maisel v. Wholesome Dairy, Inc., App,, 442 
P.2d 800, 79 N.M. 310. 


$29,375 

Tex.—Gray v. Newberry, Civ.App., 380 S.W.2d 22, err. 
ref. no rev. err. 

8. $10,000 

Ala.—South Highlands Infirmary v. Camp, 180 So.2<} 
904, 279 Ala. 1, 14 A.L.R.3d 1245, 

La.—Franks v. Allstate Ins. Co, App., 242 So.2d 325. 

$14,000 

Wis.—Erdmann v. Frazin, 158 N.W.2d 281, 39 Wis.2d 

1 . 

10. La.—Bagley v. Commercial Union Ins. Co. of 
New York, App., 216 So.2d 102. 

$600 

La.—Montero v. Gaconi, App., 207 So.2d 877. 

page 407 

13. Minn.—Backman v. Fitch, 137 N.W.2d 574, 272 
Minn. 143. 

Pa.—Tonik v. Apex Garages, Inc., 275 A.2d 296, 442 
Pa. 373. 

$4,000 

La.—Vauquelin v. Lumbermen’s Mut. Cas. Co., App., 
193So.2d 303. 

15. $3,500 

La.—Leonard v. Travelers Ins. Co., App., 183 So.2d 
447. 

16. La—Herrin v. Perry, 228 So.2d 649, 254 La 933. 

17. $2,500 

Cal.—Buniger v. Buniger, 57 Cal.Rptr. 1, 249 C.A.2d 
5a 

§ 249. Internal Organs in General 

page 408 

18. $50,000 

Wb.—Van Gheem v. Chicago & N.W.R. Co., 147 
N.W.2d 237, 33 Wis.2d 231. 

$10,000 

La—Sharp v. St. Tammany Parish Hospital, App., 190 
So.2d 500, 

20. Ga—Yale & Towne, Inc. v. Sharpe, 164 S.E2d 
318, 118 GaApp. 480. 

Mich.—PhiUips v. Robton, 137 N.W.2d 158, 376 Mich. 
264. 

Shirley v. Drackett Products Co., 182 N.W.2d 
726, 26 Mich.App. 644. 

N.D.—Teegarden v.' Dahl, 138 N.W.2d 668, 46 A.L. 
R.3d 708. 

Or.—Drosch v. Kato, 400 P.2d 8, 240 Or. 78. 

$25,000 

Mo.—Huffinan v. Young, 478 S.W.2d 332. 

21. U.S.—Emaldio v. Pocahontas S.S. Co., C.A.Va, 
355 F.2d 55. 

23. U.S.—Scott V. S.S. Oudad Ibaque, D.C.La, 285 
F.Supp. 613, affd., C.A., 426 F.2d 1105, 

La—Robichaux v. Theriot App., 242 So,2d 644. 

27. La—^Moss v. Hunt A Whitaker, Inc., App., 231 
So.2d 468. 

$2,500 

La—Kershaw v. Deshotel, App., 179 So.2d 528. 

$25,000 

U.S.—Frankel v. Todd, D.CPa, 260 ESupp. 772. 

$7,500 

La—Shelton v. State Farm Mut. Auto. Ins, Co., App., 
195 So.2d 755. 

28. La.—Beavers v. Butler, App., 188 So.2d 725, writ 
raf. 190 So.2d 242,' 249 La. 739. 

§ 250. Jaw 

page 409 

29. La—Poche v. Frazier, App., 232 So.2d 851, appli¬ 
cation den. 236 So.2d 36, 256 La 266. 

30. U.S.—WUliams v. Bambauer. D.CMiss., 325 
ESupp, 716, affd., C.A., 455 Eld 160. 
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$25,000 

N M.—Bailey v. JeflTies-Eaves, Inc , 414 P 2d 503, 76 
N.M 278 

$ 3,000 

NY— Sarlat v. State, 275 N.Y.S 2d 293, 53 Misc 2d 
240. 

31. US—Gregory v. Hardgrove, C.AVt, 419 F.2d 
589. 

Wis.—Lundquist v Western Cas. & Sur Co., 140 
N.W.2d 241, 30 Wis.2d 159, 18 A L R 3d 78. 

33. La—Plummer v Traders & General Ins Co, 
App., 183 So 2d 467, application den 186 So.2d 
627, 249 La 377—Jenkins v Johnson, App, 212 
So 2d 721 

Wash—Benjamin v. Randell, 467 P.2d 196, 2 Wash 
App 50 

$800 

La —Constance v Traders & General Ins Co , App , 
170 So 2d 918. 

$2,500 

NY.—Meacham v Parlett, 268 N Y.S 2d 273, 25 
AD 2d 701. 

35. Ark.—Dyer v Payne, 436 S W.2d 81, 246 Ark 
92 

Ohio—McCleese v. Glockner Chevrolet Co , 216 N E 2d 
389, 6 Ohio App 2d 69. 

37. $5,000 

La.—Roberts v. City of Baton Rouge, App., 238 So 2d 
203. 

§ 251. Kidneys 

page 410 

42, Ill —Kasper v Clmton-Jackson Corp , 254 N.E 2d 
826, 118 Ill.App.2d 364. 

Minn.—Mack v. McGrath, 150 N W 2d 681, 276 Minn. 
419 

$50,000 

N.M.—Francis v. Johnson, App, 471 P.2d 682, 81 
N.M. 648. 

§ 252. Knee 

45. La.—Courville v. B & B Engineering & Supply 
Co., App., 230 So.2d 377, writ ref. 233 So.2d 251, 
255 La. 813 

46. $20,000 

Miss.—Capitol Const. Co. v. Tullier, 210 So.2d 654 

$15,000 

Ark.—Reed v. McGibboney, 422 S.W.2d 115, 243 Ark. 
789. 

page 411 

47. Miss.—West Bros, of Pascagoula, Miss., Inc. v 
Dickens, 183 So.2d 480, 254 Miss 848. 

48. $5,000 

Miss.—Louisville & N.R Co. v Gutierrez, 208 So.2d 
908. 

49. Ill.—Clarke v Rochford, 224 N.E.2d 679, 79 
Ill.App.2d 336. 

La.—Boudreaux v. Chauvin, App., 186 So.2d 906. 

51. U.S.—Movible Offshore Co. v. Ousley, C.A.La., 
346 F.2d 870—Ganapolsky v. Park Gardens De¬ 
velopment Corp., C.A.Puerto Rico, 439 F.2d 844 

Anz.—Dykeman v. Ashton, 446 P.2d 26, 8 Ariz.App. 
327. 

Ill.—Crown V. Village of Elmwood Park, 255 N.E.2d 
47, 118 ni.App.2d 278—Franklin v. Randolph, 267 
N.E.2d 337, 130 Ill.App.2d 801. 

La.—^Truxillo v. Oentilly Medical Bldg, Inc., App., 225 
So.2d 488—Ferdinandtsen v. D^Ita Marine Dnlling 
Co., App., 235 So.2d 641. 

N.Y.—MacArthur v. Coxon Real Estate, Inc., 284 N.Y. 
S.2d 560, 28 A.D.2d 1191. 

$30,000 

Va.—Davenport v. Aldrich, 148 S.E.2d 768, 207 Va. 
271, 


$25,000 

U S—Ginns v Towle, C.A.Conn,, 361 F.2d 798 

Mo.—Gorman v St Louis-San Francisco R Co, 427 
S W.2d 390. 

$40,000 

Ind—City of Evansville v Rinehart, 233 N.E.2d 495, 
142IndApp 164 

52. Ill —Love v. Stolze Lumber Co, 250 N E.2d 293, 
112 Ill App 2d 204 

Iowa—Mabner v AM Servicing Corp of Raytown, 
161 N.W2d 180. 

La —Roach v. Fireman’s Fund Ins Co, App, 225 
So 2d 295. 

$20,000 

Miss—Gillis v Sonnier, 187 So 2d 311 

Mo—Moss v Courtaway, 400 SW.2d 160 

$18,000 

N Y.—Carroll v Roman Catholic Diocese of Rockville 
Centre, New York, 271 N.Y.S 2d 7, 26 A D 2d 552, 
app dism 220 N.E 2d 793, 18 NYS.2d 708, 274 
N.YS.2d 144, affd. 225 NE2d 217, 19 N Y 2d 
658, 278 N.Y.S.2d 626 

$16,000 

Ala —City of Montgomery v. Jones, 173 So 2d 781, 277 
Ala 617. 

$15,000 

La—McMillan v. Phillips, App., 194 So 2d 161. 

Wis—Zinda V. Pavloski, 139 N W.2d 563, 29 Wis 2d 
640—Burke v Poeschl Bros, Inc, 156 NW2d 
378, 38 Wis 2d 225 

$19,000 

U.S.—Stewart v Gas Service Co., D C Kan, 252 
F.Supp. 385 
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53. Ill—Berry v Lewis, 224 N'E2d 491, 81 Ill. 
App. 2d 54. 

La.—Coleman v Ross, App., 232 So.2d 885. 

Ohio—Bertsch v. Spears, 252 N.E 2d 194, 20 Ohio 
App 2d 137. 

$12,500 

Ga—Rackard v. Merntt, 152 S.E.2d 701, 114 Ga.App 
743. 

$12,000 

Ark.—Freeman v. Reeves, 410 S.W 2d 740, 241 Ark 
867. 

$10,000 

Ill.—Koehler v. Great Atlantic & Pac. Tea Co., 232 
N.E.2d 780, 90 Ill.App.2d 458. 

La.—Estes v. Hartford Acc. & Indem. Co., App., 187 
So.2d 149, application den 187 So 2d 444, 249 La 
468—Leger v. Lisonbee, App., 207 So 2d 563. 

$8,500 

Ill—Wyer v. McKeown-Phahn Chevrolet, Inc, 219 
N.E.2d 355, 74 IU.App.2d 283. 

$ 8,000 

Mo.—Rickard v. Pratt, App, 459 S.W.2d 13. 

54. La,—Clouatre v. Toyc Bros. Yellow Cab Co., 
App., 193 So.2d 344, wnt ref. 195 So.2d 147, 250 
La. 270—Lobell v. American Indem. Co., App,, 
211 So.2d 439, writ ref 214 So.2d 550, 252 La 
881 and 214 So.2d 550, 252 La. 882—Cavalier v. 
State Farm Ins. Co, La.App, 224 So.2d 22. 

$7,500 

La.—Gisclair v. Security Ins. Co., App., 171 So.2d 
483—Zambo v. National Union Ins Co. of Pitts¬ 
burgh, Pa., 196 So.2d 330 
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55. $5,000 

La,—Simoneaux v. Copolymer Rubber & Chemical 
Corp., App., 189 So.2d 745. 

Tex.—Claunch v. Bennett, Civ.App, 395 S.W,2d 719. 

$4,500 

La —Gernon v. Buchanan, App., 201 So,2d 208. 

Mo.—Gant v. Scott, App., 419 S.W.2d 262. 
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$3,000 

La—Torbet v. Hycalog, Inc., App., 193 So,2d 878, writ 
ref 195 So 2d 646, 250 La 376. 

56. Colo—Mayer v Sampson, 402 P.2d 185, 157 
Colo 278. 

La —Anselmo v. U S Fire Ins. Co , App, 169 So 2d 
550—Diebel v Houston Fire & Cas Ins. Co., App., 
216 So 2d 633—Hay v Sears, Roebuck & Co., 
La App , 224 So. 2d 496. 

Tex.—Sunset Bnck & Tile, Inc v. Miles, Civ App., 430 
S W 2d 388, err ref no rev. err. 

$2,500 

La—Patemostro v Travelers Ins Co , App., 176 So.2d 
165 
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57. U S.—Desiano v. Norddeutscher Lloyd, D.C. 
NY, 301 FSupp 241. 

Colo—Keep v McDaniel, App., 471 P.2d 623. 

58. La—Truxillo v. Gentilly Medical Bldg., Inc., 
App , 225 So.2d 488. 

N Y —Schuster v State, 279 N.Y.S.ld 1003, 28 A.D 2d 
613 

$10,000 

La—Estes v Hartford Acc. & Indem. Co., App., 187 
So.2d 149, application den. 187 So.2d 444, 249 La 
468 

59. U S —Nylund v. Tip Top Shows, Inc , D.C.Wis., 
289 FSupp 1015. 

La —Moses v. Commercial Standard Ins. Co, App., 174 
So 2d 682—Sterling v. Ritchie, App., 182 So.2d 
735—Torbet v. Hycalog, Inc., App., 193 So.2d 878, 
wnt ref 195 So.2d 646, 250 La. 376—St Amand v. 
Petro Sales, Inc., App., 225 So.2d 399—Guillory v. 
Fidelity & Cas Co. of New York, App., 236 So.2d 
876. 

Tex.—Breaux v Slocum, Civ App, 438 S.W.2d 403, err. 
ref no rev err 

Wis.—Schuster v St. Vincent Hospital of Hospital Sis¬ 
ters of Third Order of St Francis Sisters, 172 
N.W2d 421, 45 Wis.2d 135, 36 A.LR.3d 1227— 
Frederick v. Hotel Investments, Inc,, 180 N.W2d 
562, 48 Wis.2d 429 

$7,500 

La—Gisclair v Security Ins Co., App., 171 So.2d 483. 
$6,500 

La—Olivier v, Gulf Ins Co, App, 216 So.2d 381 
$5,000 

La —Beauregard v Salmon, App., 205 So 2d 634. 
$4,000 

La—Buswell v. Biles, App., 205 So.2d 165, application 
den 208 So 2d 319, two cases, 251 La. 1035. 

$2,500 

La.—Patemostro v. Travelers Ins. Co., App, 176 So.2d 
165. 

60. Fla.—Anastasio v. Summersett, App., 217 So.2d 
854. 

Mo.—Chapman v. King, App., 396 S.W.2d 29. 

$500 

La,—Duhon v. Tnnity Universal Ins. Co., App., 203 
So.2d 264 
$150 

La.—Harfield v. Bemos, App, 182 So 2d 702. 

$100 

La.—Vander v. New York Fire & Marine Underwriters, 
Inc, App., 192 So 2d 635. 

62. $500 

La.—Di Corte v. City of New Orleans, App., 172 So.2d 
362, application not considered 172 l^.2d 542, 247 
La. 680. 
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63. D.C.—Harrington v. Alston, D.C., 267 F.Supp. 
505. 

La.—Creasman v. Gilpin, App., 175 So.2d 879—Boyer 
v. Mexic, App, 222 So.2d 554. 

N.D.—Fowler v. Delzer, 177 N.W.2d 756. 
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Pa.—Galizia v. McKim, Super., 232 A.2d 213, 210 
Pa-Super. 144. 

64, La.->Ball v. Marquette Cas. Co., App., 176 So.2d 
799, writ ref. 179 So.2d 16, 248 La. 417, 

Wis.—^McLaughlin v. Chicago, M., St. P. & P. Ry. Co., 
143 N.W.2d 32, 31 Wis.2d 378. 

$1^ 

Miss.-—Colson v. Sims, 220 So.2d 345. 

$ 1,000 

La.—^Huddleston v. Venable, App., 186 So.2d 633. 

§ 253. LeR in General 

66. Miss.—City of Laurel v. Upton, 175 So.2d 621, 
253 Miss. 380. 

NJl.—Loney v. Parsons, 284 A.2d 910, 111 N.H. 353. 

N.Y.—Osborne v. MUler, 328 N.Y.S.2d 769, 38 A.D.2d 
298. 

$50,000 

U.S.—Scfaottka V. American Export Isbrandtsen Lines, 
Inc., D.CN.Y., 311 F.Supp. 77. 

67. Mo.—Cnme v. Northup, 413 S.W.2d 190. 

N.Y.—Derico v. Rouselle, 254N.Y.S.2d 135, 22 A.D.2d 

98, affd, 218 NJE.2d 318, 17 N.Y.2d 834, 271 
N.Y-SOd 276. 

Tex.—Pioneer Bus Co. v. Ward, Civ.App., 422 S.W.2d 
550, 

$15,000 

Ohio-Solis V. HiDstiom, 239 N.E.2d 231, 15 Ohio 
App.2d 95. 

68. $10,000 

La.—Morrison v. New Orleans Country Club, Inc., 
App., 210 $o.2d 538, writ ref., Sup., 241 So.2d 164. 
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69. La.—Adams v. Allstate Ins. Co., App., 212 So.2d 
2H writ ref. 214 So.2d 716, 252 La. 888. 

Me—Anderson v. Maiston, 213 A.2d 48, 161 Me. 378. 

TO. U.S.—Friedman v. NJB.C. Motorcycle Imports, 
Inc. C.A.N.Y., 452 F.2d 1215. 

CNd.—^Browtt v. hbricer, 410 P.2d 61. 

7L UA—Century “21*' Shows v. Owens, CA..Iowa, 
400 F.2d 603—Burger Chef Systems, Inc. v. Gov- 
10, C.A.MO,, 407 F.2d 921—Bail v. Cunningham 
Bros.. Ine, CA.IIL, 452 FJd 182. 

Larive v. U.S.. D.CS.D., 318 F.Supp. 119. 

Conn.—Gorham v. Farmington Motor Inn, dnc., 271 
A.2d 94, 159 Conn. 576. 

Mont-Ounderson v. Nolte, 456 P.2d 282, 153 Mont. 
208. 

N.Y.-Codling v. Paglia. 327 N.Y.S.2d 978, 38 A.D.2d 
154, affd. in part and levd. in part on oth. grds. 298 
N.E2d 622, 32 N.Y.2d 33a 345 N.Y.S.2d 461. 

Wash.—Moyer v. Oarlc, 454 P.2d 374, 75 Wash.2d 800. 

$75,000 

US.—McNeil v. Lehigh VaUey R. Co., C.A.N.Y., 387 
F.2d 623, cert. den. 88 S-Ct 1638, 390 US. 1040, 
20LEdJd 302. 

Miss.—^Kinnard v. Martin, 223 $o.2d 300. 

$35,000 

, U.S.—Davenport v. U.S., D.C.S.C, 241 F.Supp, 792. 

Minn.—DeWitt v. Schuhhauer, 177 N.W.2d 790, 287 
Minn. 279. 

Over $250,000 

N.Y.—Stanlqr v. Surface Transit, Inc., 274 N.Y.S.2d - 
524, 26 A.D.2d 336, affd., 235 N.E2d 907, 21 
N.YJd 813, 288 N.Y.S.2d 902. 

$130,000 

ni.—Elijter v. Louisville & N.R. Co.. 261 N.E.2d 827, 
128 IllApp.2d 249. 

72* Ky—Hurst v. Sanders, 399 S.W.2d 470. 

Mo.-Joly V. Wippler, 449 S.W.2d 565. 

Neb.—Zawada v. Anderson, 149 N.W.2d 329, 181 Neb’. 
467. 

Tex.—Sunset Brick and Tile, Inc. v. Miles, Civ.App., 
430 S.W.2d 388, err. ref. no rev. err. 
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73. Ark.-Arkansas Best Freight System v. Hillis, 427 
S.W.2d 166, 244 Ark. 791. 

75. La.—Courtney v. Fireman’s Fund Ins. Co., App., 
246 So.2d 232. 

Minn.—Pagett v. Northern Elec. Supply Co., 167 
N.W.2d 58. 283 Minn. 228. 

Or—Aspuria v. Mello, 464 P.2d 680, 255 Or. 128. 

76. $10,000 

U.S.—^Buda V. Royal Netherlands S.S. Co. D.C.N.Y., 
280 F.Supp. 180. 

La.—Gould V. Natal’s, Inc., App., 246 So.2d 717. 

Mo.—McGrury v. Kansas City, App., 397 S.W.2d 688. 

N.J.—Grassi v. Pennsylvania R. Co., 205 A.2d 895, 86 
N.J.Super. 48. 

79. $8,500 

Ill.—Wyer v. McKeown-Phalm Chevrolet, Inc., App., 
219 N.E.2d 355, 74 IIl.App.2d 283. 

$6,000 

Mich.—Stevens v. Edward C. Levy Co., 135 N.W.2d 
414, 376 Mich. 1. 

Pa—Davidson v. Baumgartner, 66 Lack.Jur. 69. 
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80. La—Pflieger v. Haws, App., 180 So.2d 892, writ 
ref. 182 So.2d 661, 248 La 908. 

Miss.—^Kassis v. Perronne, 209 So.2d 444. 

$4,000 

La.—^Darbonne v. Hardwane Mut. Cas. Co., App., 192 
So.2d 808—Ardoin v. Menard, App., 212 So.2d 
135, writ ref. 214 So.2d 719, 252 La. 898. 

82. La—Southern Farm Bureau Cas. Ins. Co. v. 
Burks, App., 183 So.2d 88. 

$ 2,000 

Colo.—^Millers Super Markets v. Hobart, App., 482 
P.2d 413. 

La.—Powell v. Parkview Estate Nursing Home, Inc., 
App., 240 So,2d 53. 

page 419 

87, La—Naquin v. Baton Rouge Coca-Cola Bottling 
Co., App., 182 So.2d 691, writ ref. 184 So.2d 24, 
248 La 1100. 

91. U.S.—Long V, U.S., D.C.S.C., 241 F.Supp. 286— 
Murphy v. Smith, D.C.S.C., 243 F.Supp. 1006. 

Alaska—^National Bank of Alaska v. McHugh, 416 P.2d 
239. 

IIL-RaUkar v. Boll. 248 N.E.2d 521, 109 ni.App.2d 
277—Romine v. Scott, 264 ^.£24 537, 130 lU. 
App.2d 649. 

La.—Bogus V. Strange, App., 192 Sa2d 566—Blanchard 
V. Ogima, App,, 200 So.2d 374, writ issued 203 
So.2d 89, 251 La 74, affd. 215 So.2d 902, 253 La. 
34—Valentine v. Kaiser Aluminum & Chemical 
Corp., App,, 205 So.2d 757—^Herrin v. Perry, App., 
215 So.2d 177, writ issued 217 So.2d 407, 253 La 
304, and 217 So.2d 408,253 U. 306, and 217 So.2d 
408, 253 La, 307, affd. 228 So.2d 649, 254 La 
933—Adams v. Employers Liability Assur. Corp., 
App., 232 So.2d 311. 

N.Y,—^Mondella v. Erie Lackawanna R. Co., 310 N.Y. 
S.2d 237, 62 Misc.2d 989. 

Pa.—Massman v. City of Philadelphia, 241 A.2d 921, 
403 Pa. 99. 

$7,500 

Ohio—Carter v. Bernard 269 N.E.2d 139, 27 Ohio 
Misc. 165. 

$4,000 

La—Johnson v. Bright, App., 203 So,2d 377—Ar/doin 
V. Menard, App., 212 So.2d 135, writ ref. 214 So.2d 
719, 252 La 898. 

$1,500 

La—Carrington v. New York Fire & Marine Under¬ 
writers, Inc., App., 198 So.2d 447, writ ref. 200 
So.2d 665, 250 U 976-Louis v, J. C Penney O)., 
App., 246 So.2d 294. 

N.Y.—Vallelonga v. State, 294 N.Y.S.2d 966, 58 
Misc.2d 241. 
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95, La.—Gould v. Natal’s, Inc., App., 246 So.2d 717., 
97. La.—Gray v. Nathan, App., 221 So.2d 859. 

99. La—Thibeau v. LeBlanc, App., 198 So.2d 707— 
Romero v. General Acc. Fire & Life Assur. Corp., 
4 lPP., 199 So.2d 607—Picou v. Allstate Ins. Co., 
App., 206 So.2d 99. 

Mo.—Chapman v. King, App., 396 S.W.2d 29. 

2. Miss.—Houston v. Page, 208 So.2d 901. 

Wia—Bentzler v. Braun, 149 N.W.2d 626, 34 Wis.2d 

362. 

3. La—Castrinos v. City of New Orleans, App., 172 

So.2d 361, application not considered 173 So.2d 
542, 247 La 680. 

N.Y.—Fegley v. Steinbach, 307 N.Y.S.2d 787, 33 
A.D.2d 884. 

§ 254. -Fractures of Leg 

5. $20,000 

La—Poche v. Frazier, App., 232 So.2d 851, application 
den. 236 So.2d 36, 256 La. 266. 

page 421 

7. La.—Poche v. Frazier, App., 232 So.2d 851, appli- 
cation den. 236 So.2d 36, 2S6 La 266. 

page 422 

14. La.—^Devezin v. Brewer, App., 184 So.2d 28. 

17. Nev,—Southern Pac. Co. v. Watkins, 435 P.2d | 

498, 83 Nev. 471. S 

S.D.—Brewer v. Mattem, 182 N.W.2d 327, 85 S.D. 356. j 

18. Ariz.—Moore v. Gray, 414 P.2d 458, 3 AriaApp. r 
309. 

Cal.—Flores v. Pacific Island Transport Lines, 57 Cal ' 
Rptr. 73, 248 C.A.2d 812, cert. den. 88 S.Ct. 96, 
389 U.S. 831, 19 L.Ed.2d 88—Bohms v. Southern 
Pac. Co., 87 CaI.Rptr. 286, 8 C.A.3d 291. ' 

Mich.—Powers v. Qty of Troy, 184 N.W.2d 340, 28 ! 
Mich.App. 24. 

Miss.—Lynch v. Suthoff, 220 So.2d 593. 

N.Y,—Baker v. aty of Kingston, 274 N.y.S.2d 45, 26 , 
A.D.2d 870. 

Wash.—Weber v. Biddle, 431 P.2d 705, 72 Wash.M 22. 

19. La—Kezerle v. Hardware Mut. Cas. Co., App., 
198 So.2d 119, writ ref. 199 So.2d 921, 250 U 
918. 

Minn.—Bossons v. Hertz Corp., 176 N.W,2d 882, 287 
Minn. 29. 

Va—State Farm Mut. Auto. Ina Co. v. Futrell, 163 
S.E2d 181, 209 Va 266. 

$37,500 

La.—Orestidou v. Succession of Andrews, App., 236 
So.2d 884. 

$32,500 

Misa—Gulf Hills Dude Ranch, Inc. v, Brinson, 191 
So.2d 856. 

$44,500 

Wash.—Toftoy v.> Ocean Shores Properties, Inc., 431 
P.2d 212, 71 Wash.2d 833. 

20. HI—Baran v. City of Chicago Heights, 240 
N.E2d 381, 99 Ill.App.2d 221, affd. 251 N.E2d 
227, 43 ni.2d 177. 

23. Ill—Brichacek v. Hampton, 203 N.E2d 737, 54 
Ill.App.2d 284—Morelia v. Melrose Park Cab Co., 
212 N.E2d 106, 65 IlLApp.2d 175. 

$24,000 

Mo,—Price V. Seidler, 408 S.W.2d 815. 

$20,000 

HI—Rogers v. Gehricc, 222 N.E2d 351, 77 HlApp.2d 
343. 
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24, Miss.—Landrum v. Smith, 233 So.2d 217, 

S.C—Ray v. Simon, 140 S.E2d 575, 245 S.C, 346, 
Tenn.—Wheeler v. Cain, App., 459 $.W.2d 618, 62 

Tenn.App. 126. 
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26 . Cal.—Hughes v. Kilgore, 43 Cal.Rptr 820. 233 
C.A2d 541. 

La —Monger v McFarlain, App., 204 So 2d 86, appli¬ 
cation den. 205 So.2d 605, 251 La 686. 

Pa.—Hilliard v. Anderson, 271 A 2d 227, 440 Pa. 625 

$ 13,500 

Wis.—Stemhorst v H C. Prange Co , 180 N W.2d 525, 
48 Wis.2d 679 

$ 10,000 

La.—Hathom v. McKay, App., 236 So.2d 74 
Tenn.—^Thomas v, Williamson, 431 SW2d 287, 58 
Tenn.App. 444. 

29. Ark.—Furrow’s Estate v. Jolly, 449 S W 2d 195, 
247 Ark. 1050. 

La.—Bice v. Pennsylvania Millers Mut. Ins. Co , App., 
188 So.2d 502 

$7,500 

Tex.—Molley v. James, Civ.App., 387 S W 2d 908, err. 
ref. no rev err. 

page 424 

30. U.S.—Miron v. APCO Corp., D.C.Wis., 284 
F.Supp. 664. 

31. Ky —Thurman v. Etherton, 459 S W 2d 402 

33. Ky.—McCormick v Gullett, 460 S W.2d 813. 

34. La.—Johnson v. Price, App, 183 So.2d 364—Ar¬ 
nold V. Traders & General Ins. Co, App., 204 
So.2d 425—Conino v. Landry, App., 222 So.2d 
525, application den. 226 So.2d 524, 254 La. 767 
and 226 So.2d 525, 254 La. 770—Dumas v Trav¬ 
elers Indem. Co, App., 232 So 2d 565 

page 425 

37. La.—McGraw v. Crook, App, 205 So.2d 200 

42. U.S.-rStevenson v. Pennsylvania R. Co, D.C 
N.y., 291 F.Supp 364. 

Conn —Jcrz v. Humphrey, 276 A 2d 884, 160 Conn. 
219. 

$ 20,000 

Pa.—Murphy v. Pittsburgh Railways Co., 219 A.2d 303, 
421 Pa. 252. 

$15,000 

La.—Odom v. Texas Fanh Products Co., App, 229 
So.2d 126. 

$80,000 

U.S.—Walker v. Grant, D.C.Fla., 314 FSupp. 442 

43. $12,000 

La.—Higgins v. Hankla, App., 208 So.2d 540—^Taylor 
V. State Farm Mut. Auto. Ins. Co., App., 237 So.2d 
690. 

page 426 

44. Dcl—Biddle v. Griffin, Super., 277 A.2d 691. 
La.—Dumas v. Travelers Indem. Co., App., 232 So 2d 

565. 

$3,000 

Ill.—Kacena v. George W. Bowers Co.. 211 N.E.2d 563, 
63 IIl.App.2d 27. 

45. U.S.—Rhoditis v. Hellenic Lines, Limited, D.C. 
Ala., 273 F.Supp. 248, affd., C,A., 412 F.2d 919, 
affd. 90 S.Ct. 1731, 398 U.S. 306, 26 L Ed.2d 252. 

Conn.—Stasny v. Schork, 242 A.2d 732, 156 Conn. 635. 
45. La.—^Johnson v. Price, App., 183 So,2d 364. 

48. Kan.—Brown v. Godfrey, 438 P.2d 117, 200 Kan. 
568. 

49. La.—^Woods V. Cappo, App., 232 So.2d 578. 

51. La.—Gagliano v. Ocsi, App., 169 So.2d 553. 

53. U.S.—Mainclli v. Haberstroh, D.C.Pa., 237 

F.Supp 190, affd., C.A., 344 F.2d 965. 

34. $4,000 

La.—Gray v. Nathan, App., 221 So.2d 859. 

page 427 

58. U.S.—In re Sasser, D.C.Ga., 314 F.Supp. 847. 


$45,000 

La.—Fuselier v Trophy Nut Co., App., 204 So.2d 716, 
wnt ref 209 So.2d 96, 251 U. 752 

$12,500 

Okl.—St John’s Hospital & School of Nursing, Inc. v. 
Chapman, 434 P 2d 160. 

59. Conn.—Colo v Unghire, 252 A 2d 464, 28 Conn. 
Sup 119 

60. Minn.—Kloos v. Soo Line R R, 176 N.W.2d 274, 
286 Minn. 172. 

64, $500 

WVa—Biddle v. Haddix, 179 S.E.2d 215, 154 W.Va 
748 

§ 255. -Loss of One Leg 

66. La —Reeder v Allstate Ins Co , App., 235 So 2d 
111, wnt ref 237 So.2d 397, 256 La 615. 

page 428 

72. Ark.—Foster & Creighton Co v Jackson, 388 
S.W.2d 563, 239 Ark. 249 

§ 256. -Loss of Foot or of Leg 

below the Knee 

page 430 

94. U.S —Grunenthal v. Long Island R. Co., D.C. 
N.Y, 292 F.Supp 813, affd. in part, remd. in part 
on oth grds. 388 F.2d 480, revd. on oth grds. 89 
S.Ct. 331, 393 U.S. 156, 21 L Ed 2d 309 

page 431 

1. Ala.—Central of Georgia Ry. Co. v. Steed, 248 
So.2d 110, 287 Ala 64. 

Iowa—Stanley v. State, 197 N.W 2d 599. 

Between $75,000 and $100,000 

U.S.—Jones v. Chesapeake & O Ry. Co., CA.Va., 371 
F.2d 545. 

3. Cal.—^Jehl v Southern Pac. Co., 59 Cla.Rptr. 276, 
427 P.2d 988, 66 C.2d 821. 

5. $201,000 

U.S.—Hernandez v U.S, D.C.Tex., 313 F.Supp. 349 

7. Over $200,000 

Cal,—Henninger v. Southern Pac. Co., 59 Cal.Rptr. 76, 
250 CA.2d 872. 

§ 258. - Shortening of Leg 
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13. US.—Gnimmitt v. Sturgeon Bay Winter Sports 
Club of Sturgeon Bay, Wis., C.A.Wis., 354 F.2d 
564 

D.C.—Reid v. Lyon, D.C., 278 F.Supp 855 

14. U.S.—Dobson v. Myers, D.C.Pa., 247 F.Supp. 
427. 

N.J.—Mulkerin v. Somerset Tire Service, Inc., 264 A.2d 
748, no N.J.Super. 173. 

$40,000 

Ill.—Yelm v. Masters, 225 N.E.2d 152, 82 Ill.App.2d 
186. 

16. Minn.—Vanderhnde v. Wehle, 144 N.W.2d 547, 
274 Minn. 477. 

$25,000 

Miss.—City of Baldwyn v. Rowan, 232 So.2d 157. 

17. $12,000 

La,—Lawrence v. Westchester Fire Ins. Co,, App., 213 
So.2d 784, application den. 215 So.2d 131, 252 La 
969. 
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18. $10,000 

Tenn.—^Thomas v. Harper, 385 S.W.2d 130, 53 Tenn. 
App. 549. 

19. Mo.—Nichols v. Blake, 395 S.W.2d 136. 
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20. U.S —Gonzalez v. Virginia-Carolina Chemical 
Co , D.C S.C., 239 F.Supp. 567. 

La.—Lawrence v. Westchester Fire Ins, Co., App, 213 
So 2d 784, application den. 215 So 2d 131, 252 La. 
969 

$ 20,000 

La.—Avery v Scott, App., 216 So.2d 111, writ ref. 217 
So.2d 410, 253 La 341, and 217 So.2d 410, 253 La. 
314 

$5,000 

La—Schmeltzer v. New York Fire & Marine Under¬ 
writers, Inc , App., 215 So 2d 133. 

$60,000 

U S —Sandoval v. Mitsui Sempaku K.K. Tokyo, D.C 
Canal Zone, 313 F.Supp, 719, affd. in part, revd. in 
part on oth. grds., C.A., 460 F.2d 1163 

21. Ala —King v Sturgis, 233 So.2d 495, 45 Ala.App. 
553. 

§ 259. Lungs 

25. Pa.—Sipe v. McNeill, 83 Dauph 227. 
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26. Ill.—Herron v Yellow Cab Co.. 217 N.E.2d 311, 
70 m.App.2d 76 

§ 260. Mouth; Tongue 

27. La—Green v Commercial Standard Ins. Co., 
App., 201 So.2d 522, wnt ref. 203 So.2d 558, 251 
La 228—Barker v. Hruska, App., 221 So.2d 525 
—Kadlec v. State Farm Mut. Auto. Ins Co., 
App.. 247 So.2d 586, wnt ref. 249 So.2d 210, 259 
La. 79. 

Ohio—McCleese v. Glockner Chevrolet 216 N.E.2d 
389, 6 Ohio App 2d 69. 

Held excessive 

La—Carter v Connecticut Fire Ins. Co., App., 184 
So 2d 30. 

Awards held not excessive 

La—Boss v. Broussard, App., 178 So.2d 334—Hurley 
V Coleman, App., 205 So.2d 480. 

Other awards for injuries involving 
the lips have been eonsidered.^^*^ 

33.5. Award held not excessive 

La,—Warrington v. Employers Group Ins. Companies, 
App., 207 So.2d 207, writ ref. 209 So.2d 42, 252 
La. 118. 

§ 261. Neck and Throat in Genera! 

34. Mmn.—Fisher v. Edberg, 176 N.W.2d 897. 287 
Mmn. 105. 

37. Wis.—Moldenhauer v. Faschingbauer, 131 
N.W.2d 290, 25 Wis.2d 475, reh. den. 132 N.W.2d 
576, 25 Wis.2d 475, app. after remand 141 N.W.2d 
875, 30 Wis.2d 622. 

39. Mmn.—Kroeger v. Lee, 132 N.W.2d 727, 270 
Minn. 75. 

40. La.—Longoria v. Progressive Mut. Ins. Co., App., 
204 So.2d 93—Desroche v. Seybold, App., 209 
So.2d 288, application den. 211 So 2d 328, 252 La. 
460—Harney v. Kountz, App., 218 So.2d 913, writ 
ref. 221 So.2d 521, 253 La. 1093. 

N.Y.—Fasano v Wassi, 318 N.Y.S.2d 970, 36 A.D.2d 
780 

41. Ky.—^Tankersley v. Gilkey, 414 S.W.2d 589. 

La.—^Tillis V. Hartford Acc. & Indem. Co., App., 186 
So.2d 847—Longoria v. Progressive Mut. Ins. Co., 
App., 204 So.2d 93—Guidry v. St. Paul Fire A 
Marine Ins. Co., App., 216 So.2d 659, application 
den. 218 So.2d 902, 253 U. 628. 

Mont.—Sheehan v. DeWitt, 430 P.2d 652, 150 Mont. 
86, app. after remand 456 P.2d 49, 153 Mont. 320. 

N.Y.—Whelan v. Fondacaro, 255 N.Y.S.2d 323, 23 
.A.D.2d 516. 
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$4,000 

La,—Chaney v. Carrol, App., 224 So.2d 57, wirt ref. 
226 So.2d 923, 254 La. 797. 

$ 0,000 

La.—Trahan v. Lewis, App., 223 So.2d 511. 

$7,500 

Ohio-GUes v. YeUow Cab Co., 205 N.E2d 86, 1 Ohio 
App.2d 404. 
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42. N.Y.—Becker v. Ginsberg, 258 N.Y.S.2d 886, 23 
A.D.2d 916. 

43. Alaska—Peters v. Benson, 425 P.2d 149. 

Colo.—Mayer v. ^pson, 402 P.2d 185, 157 Colo. 278. 
Tex.—Qty of Houston v. Moore, Civ. App., 389 S.W.2d 

545, err. ref. no rev, err. 

Wash.—^Duchsherer v. Northern Pac. Ry. Co., 481 P.2d 
929, 4 Wash.App. 291. ' 

$35,000 

Miss.—Dean v. Dendy, 253 So.2d 813. 

$30,000 

U.S.—Fairbanks v. YeUow ab Co., CA.I1L, 346 F,2d 
258. 

$55,000 

Ind.—^Kampo Transit, Inc. v. Powers 211 N.E.2d 781, 
138 Ind.App. 141. 

$60,000 

Wash.—SnowhOl v. Ueurance, 435 P.2d 624, 72 
Wash.2d 781. 

44. Ala.-Stringfellow v. Rambo, 170 So.2d 494, 277 
Ala. 349. 

HI.—Greim v. Sharpe Motor Lines, 242 N.£.2d 282, 101 
IlLA^.2d 142. 

Miss.—Misf^ppi Road Supply Co. v. Baker. 199 So.2d 
820. 

$ 21,000 

Tex.— Mis. Baird’s Bread Co. v. Williams, Qv.App., 
425 S.W.2d 1, err. ref. no rev. err. 

$ 22,000 

U.S.—Tabor v. Miller, CJLPa., 389 F,2d 645, cert den, 
.88 S.Ct 1810, 391 U.S. 915, 20 L.Ed.2d 654. 

45. U.S.—Lange v.Burruss,D.CVa., 312 F.Supp. 30. 
Hawaii—Kawamoto v. Yasutake, 410 P.2d 976, 49 

Haw.4Z 

N.C-Sberrill v. Boyce, 144 S.E2d 596, 265 N.C 560. 
Wash.—HoWcroft v. Hahn Truck Co., 429 P.2d 204, 71 
Washed 410. 

Wis.—Bttriison v. Janssen, 141 N.W.2d 274, 30 Wis.2d 
495. 

$ 10,000 

U.S.—Sodergren v. Goodman, D.CS.C., 242 F.Supp. 
44. 

Fla.—^Durrett v. Davidson, App., 239 So.2d 46. 
Ul.^ohnson v. Watson, 265 N.£.2d 891, 131 DL 
App.2d 725. 

La.—Stoltz V. Continental Ins. Co., App., 231 So.2d 
443. 

Minn.—Soltis v. Geary, 176 N.W.2d 633,287 Minn. 19. 
Miss.—United Gas Corp. v. Parker, 174 So.2d 370, 252 
Miss. 486. 

$7,500 

UL—Scheck v. Evanston Cab Co., 236 N.E2d 258, 93 
lll.A|)p.2d 220. 

Ma—Stede v. Yacovelli, App., 419 S.W.2d 477. 

$7,000 

La.—Meyers v. Jefferson Parish School Bd., App., 233 
So.2d 702. 

N.Y.—Haiker v. Chase, 274 N.Y.S.2d 64, 26 A.D.2d 
" 854. 

$13,500 

Mo.—Gass V. Bobbitt, App., 395 S.W.2d 288. 

46 . HI—King V. GUland, 228 N.E2d 741, 85 DL 
App.2d 358—Bmnblauskas v. South Suburban 
Safeway Lines, Inc., 249 N.E2d 143, 110 III 
App.2d 52. 

Lsl— Pelas V. Gulf Oil Corp., App., 222 So.2d 581— 
Compton V. Commercial Standard Ins. Co., App., 
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224 So.2d 506, writ ref 226 So.2d 526, 254 La. 

773— Nichols v. Weimer, App., 238 So.2d 770— 
Sonnier v. Hardware Mut Cas. Co., App., 242 
So.2d 900. 

W.Va.—Fortner v. Napier, 168 S.E.2d 737, 153 W.Va. 
143. 

$5,000 

La.—Guidry v. Rhodes, App., 238 So.2d 248—Maurer 
V. FideUty & Cas. Co. of New York, App., 244 
So.2d 260. 

Minn.—Knoll v. Nussbaum, 162 N.W.2d 233, 282 
Minn. 11. 

N.Y.—Jones v. National Biscuit Co.. 289 N.Y.S.2d 588, 
29 A.D.2d 1033. 

$3,500 

La.—^Matlock v. State Farm Mut. Auto. Ins. Co., App., 
192 So.2d 642. . 

Minn.—Kappers v. Blaul, 142 N.W.2d 263, 273 Minn. 
444. 

$3,000 

La.—^Jackson v. Indiana Lumbermen’s Mut. Ins. Co., 
App., 175 So.2d 349—Evans v. Thorpe, App., 175 
So.2d 418—Frcchou v. Young, App., 179 So.2d 
698—Herndon v. fidelity & Cas. Co. of New York, 
App., 237 So.2d 723. 

Mo.—Suchara v. St. Louis Public Service Co., App., 410 
S.W.2d 93. 

R.I.—Burke v. Block, 216 A.2d 880, 100 R.I. 460. 

47. US.—Champion Home Builders v. Shumate, C.A. 
Kan., 388 F.2d 806. 

La.—Anselmo v. U.S. Fire Ins. Co., App., 169 So.2d 
550—Sims v. Heine, App., 170 So.2d 675—Barras 
V. Badalamenti, App., 207 So.2d 811—Latour v. 
New York Fidelity & Cas. Co., App., 223 So.2d 
694—Nichols v. Weimer, App., 238 So.2d 770— 
Levet V. Kirksey, App., 244 So.2d 346. 

Mo.—^AUen v. Bi-State Development Agency, App., 452 
S.W.2d 288. 

$2,500 

La.—Myles v. Lee, App., 209 So.2d 533. 

$1,500 

La.—Folse v. Spruell, App., 203 So.2d 908—Richard v. 
Burney, App., 204 So.2d 404. 
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48. U.S.—Mosier v. American Motors Corp., D.C. 
Tex., 303 RSupp. 44. affd 414 F.2d 34—Goudeau 
V. Christ, D.C.La., 325 F.Supp. 1154. 

La.—Evans v. Phoenix Ins. Co., App., 175 So.2d 425— 
King V. Travelers Ins. Co., App., 188 So.2d 236— 
LeDay v. New York fire &, Marine Underwriters, 
Inc., App., 203 So.2d 562—Guy v. Kroger Co., 
App., 204 So.2d 790—Valenti v. Courtney, App., 
206 So.2d 579—Lawrence v. Winn-Dixie Louisiana, 
Inc., App., 208 So.2d 329^Tro8clair v. Higgins, 
App., 216 So.2d 558—Marcantel v. Aetna Cas. & 
Sur. Co., App., 219 So.2d 180—Brodhead v. Aetna 
Cas. & Sur. Co., App., 233 So.2d 619—Strother v. 
State Farm Mut. Auto. Ins. Co.^ App., 238 So.2d 

774— Carpento v. Landry, App., 244 So.2d 58— 
Hightower v. Dixie Auto Ins. Co., App., 247 So.2d 
912—Oliver v. Signal Ins. Co., App., 248 So.2d 
288—Chatagnier v. Allstate Ins. Co., App., 248 
So.2d 590. 

N,D.—Wheat v. Patterson, 154 N.W.2d 367. 

Tex.—City of Houston v. Moore, Civ.App., 389 S.W.2d 
545, err. ref no rev. err. 

$ 6»000 

La.—Powell v. Allstate Ins. Co., App., 233 So.2d 38. 
S3,000 

La.—Stinson v. Ayoock, App,, 185 So.2d 904—Sittig v. 
Southern Farm Bureau Cas. Ins. Co., App., 198 
So.2d 514, application not considered 200 So.2d 
665, 250 U 978. 

$1,000 

La.—Miller v. Central Mut. Ins. Co., App., 174 So.2d 
280—Vander v. New York Fire & Marine Under¬ 
writers, Inc., Ak>., 192 So.2d 635—Thibodeaux v. 
Hebert, App., 204 So.2d 419. 


$ 2,000 

La.—Barlow v. Plummer, App., 195 So.2d 321—Single- 
ton V. Laudumiey, App., 195 So.2d 435. 

49. $3,000 

La.—Cole v. Maryland Cas. Co., App., 205 So.2d 863. 

50. La.—Murray v. Shreveport Transit Co., App., 188 
So.2d 710—Johnson v. Allstate Ins. Co., App., 208 
So.2d 728, writ ref 210 So.2d 510, 252 La. 272— 
Phillips V. Liberty Mut. Ins. Co., App., 209 So.2d 
795, writ ref. 211 So.2d 327, 252 La. 457. 

Mo.—^Boehmer v. Boggiano, 412 S.W.2d 103. 

Linsey v. P. J. Hamill Transfer Co., App., 404 
S.W.2d 397. 

R.I.—Hill v. A. L. A. Const. Co.. 206 A.2d 642, 99 El. 
228. 

51. U.S.—Sheehan v. Moore-McCormack Lines, Inc., 
C.A.N.Y., 441 F.2d 360. 

Iowa—Moore v. Bailey, 163 N.W.2d 435. 

La.—Kimball v. Landreneau, App., 170 So.2d 665— 
Sims v. Heine, App., 170 So.2d 675—Dupuy v. 
Southern Bell Tel. & Tel. Co., App., 173 So.2d 
876—Robinson v. American Home Assur. Co., 
App., 183 So.2d 77—Seegers v. State Farm. Mut. 
Auto. Ins. Co., App., 188 So.2d 166—^Johnson v. 
Shreveport Transit Co., App., 188 So.2d 713—Scott 
V. Hardware Dealers Mut. Ins. Co., App., 189 
So.2d 29, writ ref 190 So.2d 233, 249 La. 713—Slo¬ 
cum V. American Cas. Ins. Co., App., 189 So.2d 
299—Tessitore v. McCarthy, App., 207 So.2d 852 
—Phillips V. Alterman Transport Lines, App., 216 
So.2d 893—Benoit v. Grain Dealers Mut, Ins. Co., 
App., 219 So.2d 610—Greene v. Allstate Ins. Co., 
App., 228 So.2d 151—Harden v. Houston Fire &. 
Cas. Co., App., 234 So.2d 219—Harrell v. State 
Farm Mut. Auto. Ins. Co., App., 234 So.2d 464— 
Robinson v. Melton Truck Lines, Inc., App., 244 
So.2d 70S—Russell v. Allstate Ins. Co., App., 246 
So.2d 706—Boudreaux v. Altex Ready Mixed Con¬ 
crete Corp., App., 246 So.2d 721. 

Miss.—Mayfield v. Johnson, 202 So.2d 630. 

Mo.—Homcyer v. Wyandotte Chemical Corp., 421 
S.W.2d 306. 

Tenn.—Wood v. Craig, 424 S.W.2d 561, 57 Tenn.App. 
685. 

Tex.—Ruffo V. Wright, Civ.App., 425 S.W.2d 663. 

Wis.—Moldenhauer v. Faschingbaucr, 141 N.W.2d 875, 
30 Wis.2d 622. 

$24,000 

N.Y.—Petersen v. Rand Const. Co., 246 N.Y.S.2d 69, 
41 Misc.2d 619v revd. on oth. grds. 260 N.Y.S.2d 
203, 24 A.D.2d 454. 

$5,000 

Tex.—Houser v. Sunshine Laundries & Dry Cleaning 
Corp., Civ.App., 438 S.W.2d 117, err. ref no rev. 
err. 

$2,500 

La.—Spirolo v. Thomas, App., 192 So.2d 217. 

54. La.—Matlock v. State Farm Mut. Auto. Ins. Co., 
App., 192 So,2d 642—Romero v. General Acc. 
Fire & Life Assur. Corp., App., 199 So.2d 607. 

$3,000 

La.—Jackson v. Indiana Lumbermen’s Mut. Ins. Co., 
App., 175 So.2d 349—Evans v. Thorpe, App., 175 
So.2d 418—Barrois v. Noto, App., 215 So.2d 676, 
writ ref 217 So.2d 406, 253 La. 301, and 217 So.2d 
414, 253 La, 322. 

55. La.—Lagarde v. Smith, App., 169 So.2d 578— 
Ruiz v. Landreneau, App., 170 So.2d 671—Scott 
V. Louisiana Creamery, Inc., App., 183 So.2d 108, 
writ ref 184 So.2d 25, 248 La. 1102, 

56. La.—Romero v. General Acc. Fire & Life Assur. 
Corp., App., 199 So.2d 607—Fouquier v. Travelers 
Ins. Co„ App., 204 So*2d 400 —Out v. Fidelity A 
Cas. Co. of New York, App., 248 So.2d 917. 

57. La.—Lucas v. Bernard, App., 182 So.2d 87. 

Mo.—Mullikin v. Nimroo, App;, 465 S.W.2d 20. 

58. La.—Miller v. Liberty Mut. Ins. Co., App., 204 
So.2d 57—Morrise v. National Union Ins. Compa¬ 
nies, App., 209 So,2d 116—Parker v. Allstate Ins, 
Co., App., 230 So.2d 656—Williams v. Bucketew, 
App,, 246 So.2d 58—McMullen v. Millers Mut. 



25A CJS 67 


Fire Ins. Co of Tex., App, 246 So.2d 702—Cha- 
tagnier v. Allstate Ins Co., App., 248 So.2cl 590. 

Miss.—Cruthird v, Allred, 236 So.2d 369. 

N.Y —De Luca v Wells, 297 N Y S 2d 35, 58 Misc 2d 
878. 

59. Miss.—Hardin’s Bakenes, Inc. v Kelly, 180So.2d 
605, 254 Miss. 126. 

60. La.—Heider v. Employers Mut. Liability Ins. Co 
of Wis., App., 231 So.2d 438. 

§ 262. Nose 
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62. Ark.—Smkhom v Meredith, 466 S W.2d 927, 250 
Ark. 711 

$26,000 

N Y —Derico v. Rouselle, 254 N.Y.S.2d 135, 22 A D 2d 
98, affd 218 N E.2d 318, 17 NY 2d 834, 271 
N.Y.S.2d 276 

$7,000 

N.Y—Monroe v. Leonard, 308 N.YS.2d 933, 62 
Misc.2d 463, affd 309 N Y S 2d 642, 62 Misc 2d 
467. 

64. U S.—Hart v Western Inv & Development Co., 
C.A Utah, 417 F.2d 1296. 

$35,000 

Ind.—Dudley Sports Co v Schmitt, 279 N.E2d 266, 
151 Ind.App. 217 

66. $1,000 

La.—Zeno v. Boudreaux, App, 199 So 2d 562. 

$500 

La.—Wallace v. Travelers Ins. Co, App , 195 So 2d 
712. 

67. N.Y.—Mendez v. State, 288 N.YS.2d 680, 56 
Misc.2d 143 

68. U.S.—Provost v Smith, D.C.Tenn., 308 F$upp. 
1175. 

Mich.—Newton v. Huddle, 177 N.W.2d 222, 22 Mich. 
App. 314. 

69. $3,500 

La.—^Taylor v. State Farm Mut. Auto. Ins Co., App, 
237 So.2d 690. 

$500 

La.—Wallace v. Travelers Ins. Co., App., 195 So.2d 
712. 
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70. La.—Tamburello v. Jaeger, App., 176 So.2d 707, 
affd. 184 So.2d 544, 249 La. 25—Piediscaizo v 
Deutsch, App., 200 So.2d 114. 

Miss.—Richardson v. Abraham, 214 So.2d 463. 

$200 

N.Y.—Meacham v. Parlett, 268 NY.S.2d 273, 25 
A.D.2d 701. 

§ 263. Paralysis 

72. $400,000 

Ill.—^Jines V. Greyhound Corp., 197 N.E.2d 58, 46 
IlLApp,2d 364, revd. on oth. grds. 210 N,E.2d 562, 
33 m.2d 83. 

S.C—Young V. Warr, 165 S.E2d 797, 252 S.C. 179. 

$780,000 

S.C.—Mickle v. Blackmon, 166 S.E.2d 173, 252 S.C. 
202, 42 A.L.R.3d 525, app. after remand 177 
S.E.2d 548, 225 S.C. 136. 

$300,000 

U.S,—Higgs V. Grissom, C.A.Tenn., 455 F.2d 951, 

75. $16,000 

La.—Mathews v. Employers Mut. Fire Ins. Co. of Wis,, 
App., 180 So.2d 38. 
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78. La.—Davidson v, Curole, App., 196 So.2d 311. 

Other awards for paralysis have 
been held proper.^* * 


78,5. $350,000 

US —Chnstopher v U.S, D.CPa, 237 FSupp. 787. 

§ 264. Ribs 

79. $12,500 to $15,000 

Ky—Hetnck v Wilhs, 439 S.W2d 942. 

$5,000 to $10,000 

La.—Sattler v Allstate Ins Co , App., 225 So 2d 54 — 
Poche V. Frazier, App, 232 So 2d 851, application 
den. 236 So 2d 36, 256 La. 266 

Mo,—Hodges v. Johnson, App, 417 S W.2d 685 

$3,000 to under $5,000 

La.—Adams v Allstate Ins. Co, App., 212 So.2d 204, 
writ ref. 214 So.2d 716, 252 La. 888 

$1,500 to under $3,000 

La —Sengny v Thibodaux, App., 199 So.2d 546 
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81. Anz.—Moore v Gray, 414 P 2d 158, 3 Ariz.App 
309 

$55,000 

Wis —Newberger v Pokrass, 148 N W 2d 80, 33 Wis.2d 
569. 

$40,000 

La—Murphy v Piro, App., 240 So 2d 111. 

82. $15,000 

Ill—Hoff v Yellow Cab Co, 203 NE2d 8, 53 Ill 
App.2d 333. 

$10,000 

Okl—Deskins v. Woodward, 483 P 2d 1134 

83. $5,000 

Ala —Louisville & N.R Co. v. Wade, 195 So.2d 101, 
280 Ala 453 

$6,500 

Ark—Freeman v Reeves, 410 SW.2d 740, 241 Ark 
867 

84. N.D.—Murray v. Renner, 136 N.W 2d 799 

$4,500 

La.—Adams v Allstate Ins. Co., App., 212 So.2d 204, 
wnt ref. 214 So 2d 716, 252 La. 888. 

$3,000 

N Y.—DiSanto v. State, 268 N.Y.S.2d 632, 49 Misc.2d 
825 

85. La.—Brekeen v Andemon, App., 217 So 2d 801— 
Johnson v. Employers’ Liability Assur. Corp,, 
App., 234 So 2d 200. 
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89. N.Y.—Sivertsen v. State, 252 NY.S.2d 623, 43 
Misc 2d 978. revd. on oth. grds. 264 N Y.S.2d 602, 
24 A.D.2d 918 

90. Pa.—Bowie v Shelton, 251 A.2d 667, 214 Pa.Su- 
per. 107. 

$1,500 

La.—Ginlee v. Heig, 203 So.2d 714, 251 La. 261. 

91. La.—Linthicum v. Hill, App., 185 So 2d *866— 
Courtney v. Fireman’s Fund Ins. Co., App., 246 
So.2d 232. 

$10,000 

La—Collier v. Maryland Cas. Co., App., 190 So.2d 
481 

$2,000 

La.—O’Reilly v. State Farm Mut. Auto. Ins Co., App., 
230 So.2d 630. 

92. Ill.—Mineiko v. Rizzuto, 212 N.E.2d 712, 65 
Hl.App.2d 35. 

94, U.S.—Schroeder v. C. F. Braun & Co., CA.Ill., 
502 F.2d 235. 
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2. La.—Fabre v, B. F. Goodnch Co., App., 218 So.2d 
617. 

§ 266. Shoulder 

4, La.—Boudreaux v, Chauvin, App., 186 So.2d 906. 
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$20,000 

La—Richoux v. Grain Dealers Mut. Ins. Co., App, 
175 So.2d 883, wnt ref. 178 So.2d 656, 248 La. 366. 

6. Wash —Hanson v. Newberry Renton Corp., 475 

P 2d 893, 3 Wash.App. 546. 

$25,000 

Tex—Dallas Transit Co v. Hammer, Civ.App, 404 
S.W 2d 85. 
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7. $15,000 

U S —Napolitano v Compania Sud Americana De Va- 
pores, C A.N.Y., 421 F.2d 382. 

La—Martin v. Weaver, App, 191 So.2d 744, applica¬ 
tion den 193 So.2d 529, 250 La. 20 

8. Wis.—McCraw v Witynski, 168 N.W.2d 537, 43 

Wis.2d 313. 

$12,500 

Ky.—Noel v. Creary, 385 S.W.2d 951. 

$8,000 

Pa—Klosky v. Delligatti, 48 West 71. 

$7,500 

U.S.—^Napolitano v Compania Sud Americana De Va- 
pores, C.A.N.Y, 421 F.2d 382. 

9. R.I —Chase v. Dimeo Const. Co., 217 A.2d 922, 

100 R I. 590. 

10. La—Holden v. Magnolia Transp. Co, App., 185 
So.2d 349 

$1,500 

La.—Alexander v Fidelity-Phoenix Ins. Co., 185 So 2d 

102 . 

Boudreaux v. New York Fire and Manne Under¬ 
writers, App, 196uSo,2d 805 

$ 1,000 

La.—Cox v. Travelers Indem. Co., App, 201 So.2d 528 

11. La,—Richoux v. Grain Dealers Mut, Ins. Co,, 
App, 175 So.2d 883, wnt ref. 178 So.2d 656, 248 
La. 366. 

$15,000 

La.—Martin v. Weaver, App., 191 So.2d 744, applica¬ 
tion den. 193 So.2d 529, 250 La 20. 

Under $1,000 

La.—Romero v. General Acc. Fire & Life Assur. Corp., 
App., 199 So.2d 607. 
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14. U.S.—Traub v. Holland-America Line, D.C.N Y., 
278 FSupp. 814. 

Mo.—Linsey v. P. J. Hamill Transfer Co., App., 404 
S.W.2d 397. 

R.I.—Hill v. A. L. A. Const Co.. 206 A.2d 642, 99 R.I. 
228 

15. Under $500 

Ill.—Rapp V Kennedy, 242 N.E2d 11, 101 ni.App,2d. 
82. 

§ 267. Sight or Hearing in General 

17. La.—Bickham v. Porterie, App., 244 So.2d 273. 
$10,000 to $15,000 

Pa.—Moran v. Valley Forge Dnve-In Theater, Inc., 246 
A.2d 875, 431 Pa. 432. 

Under $5,000 

Ark.-Check v. Meredith, 420 S.W.2d 866, 243 Ark. 
498- 

The courts have ruled on other 
awards for injuries to sight or hear- 
ingJ"^^ 

17.5. U.S.—Yarrow v U.S., D.C.N.Y., 309 F.Supp. 
922 

Award held proper 

U.S.—^Serrano v, U.S. Lines Inc., D.C.N.Y., 238 
F.Supp. 383. 
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§ 268. Skull 

18, La.—Poche v. Frazier, App., 232 So.2d 831, appli¬ 
cation den. 236 So.2d 36, 256 La. 266. 

$10,000 to $20,000 

La.—^Malbrough v. Davidson, App., 219 So.2d 313, 
appoicaticm den. 222 So.2d 66. 234 La. 10. 
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20. ni.—Lembeck v. Brady, 222 N,E2d 704, 78 lU. 
App.2d 146. 

Tenn.—Martin v. Southern Ry. Co., 463 S.W.2d 690, 
225 Tenn. 77. 

21. $40,000 

N.Y.—Klein v. Eichen, 310 N.Y.S.2d 611, 63 Misc.2d 
590. 

22. U.S.—Rosa v. A/S D/S Svendborg, D.C.N.Y., 
291 F.Supp. 84. 

La.—Cannon v. Stout, App., 257 So.2d 454. 

23. Utah—Tom v. Days of 47, Inc., 401 P.2d 946, 16 
Utah2d 386. 

25. HI.-Herronv. YeUowCabCo., 217N.R2d311. 
70 Ill.App.2d 76. 

Mo.-nladcson v. Cherokee Drug Co., App., 434 S.W.2d 
257. 

$5,000 

Conn.—Camp v. Booth, 273 A.2d 714, 160 Conn. 10. 
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31. $9,500 

La.—Paine v. Netherton Co., App., 19! Sa2d 686. 

$ 269. Spiiie 

34. Mo.—Dean V. Young, 396 &W.2d 549. 

$590,000 

UE—^Lebrecht v. Bethlehem Steel Corp., CA.N.Y., 
402 F.2d 585. 

$75,000 

La.—Podie v. Fraaer, App., 232 So.2d 851. application 
den. ^36 So.2d 36,256 La 266—Herbert v. Travel¬ 
ers Imdem. Ca, App., 239 Sa2d 367, writ ref. 241 
So.2d 253, 256 La 1150, and 241 So.2d 523, 256 
La. 1151. 

35. N.Y.—Mastropolo v. John Lowry, Inc., 320 N.Y. 
S.2d 400, 36 A.D.2d 817. 
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M. U$.—Pierce v. Der Mnenerscfanitzel Intent^ Inc., 
D.CMO., 313 F.Supp- 740. 

Kan.—Tucker v. Lower. 434 P2d 320, 200 Kan. 1. 

Pre-«3dsttiig conditioB 

(2) Other statementa 

MGsa—Walters v. McLaurin, 204 So.2d 866. 

37. UA—Cline v. UA. D.CFla, 270 F.Supp. 247, 

La—Luquette v. Bouillion, App^ 184 So.2d 766, 37 

A.LJL3d 107Z 

Pa—Lien v. Reading Moror Sales, Inc., 59 Berks 20. 

38. La—Carlisle v. Employers Mutuals of Wausau, 
App., 220 So.2d ISl 

39. $4,000 

La—FackreU v. Gulley. App., 246 So.2d 368. 

Under $3,000 

La—Sabatier v. Travders Ins. Co., App., 184 So,2d 
594. 

40. U.S.—Wright V. Standard Oil Co., D.CMiss,, 319 
F.Supp. 1364, revd. in part on oth. grda, CA., 470 
P.2d 1280, cert dea 93 S.Ct. 2772, 412 U.S. 938, 
37 LEd.2d 398. leh. dea 471 F.2d 650. 

41. $270,000 

U.S.—Domeracki v. Humble Oil A RefiiUng Co., D.C 
Pa, 312 RSupp. 374, affd., C.A., 443 FJd 1245, 
cert den. 92 S.Q. 212, 404 U.S. 883, 30 L.Ed.2d 
165. 
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42. Del—Riegd V. Aastad, 272 A.2d 715. 


Aastad v. Riegel, Super., 262 A.2d 652, affd., 
remd. 272 A.2d 715. 

Ind-—William H Stem & Son, Inc. v. Rebeck, 277 
N.E2d 15, 150 Ind.App. 444. 

$75,000 

Mich.—^Rockwell v. Hillcrest Country Club, Inc., 181 
N.W.2d 290, 25 MichApp. 276. 

43. U.S.—^Vaughan v. Southern Bakeries Co., D.C. 
S.C., 247 F-Supp. 782. 

m.—Braswell v. New York, C & St. LR. Co.. 208 
N.E2d 358, 60 in.App.2d 120. 

Okl.—^Henryetta Const. Co. v. Harris, 408 P.2d 522, 28 
A.ER.3d 876. 

Tex.—Sunset Brick & TUe, Inc. v. Miles, Civ.App., 430 
S.W.2d 388, err. ref. no rev. err. 

45. U.S.—Joe D. Hughes, Inc. v. Marcantel, C.A.La, 
380 F.2d 12. 

D.C—Princemont Const. Corp. v. Smith, C.A., 433 
F.2d 1217, 140 U.S.App.D.C. 111. 

Neb.—Stewart v. Ritz Cab Co., 178 N.W.2d 577, 185 
Neb. 692. 

46. Ind.—Gwaltney Drilling, Inc. v. McKee, 259 
N.E2d 710, 148 IndApp. 1. 

Me.-Goldstein v. Sklar, 216 A.2d 298. 

Va—Norfolk & W. Ry. Co. v. Keatley, 178 S.E2d 516, 
211 Va 507. 

Wash.—Swope v. Sundgrwi, 440 P.2d 494, 73 Wash.2d 
747. 

W.Va—Cowan v. One Hoar Valet Inc., 157 S.E2d 
843, 151 W.Va 941, 28 A.L.R.3d 1333. 

47. U.S.—Klein v. U.S., CA.N.Y., 339 F.2d 512. 

Ala—Smith-Kelly Supply Co. v. Bryant 235 Sa2d 848, 

285 Ala 712. 

La—Deville v. U.S. Fidelity & Guaranty Co., App.,-258 
So.2d 694. 

N.Y.—Przewlocki v. Coville, 315 N.Y.S.2d 788, 35 
A.D.2d 893. 

Tenn.—John L Bums, Inc. v. Matheney, 384 S.W.2d 51, 
53 Tcnn.App. 475. 
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48. Ark.-Long v. Henderson, 459 S.W.2d 542. 

Ky.-^Araett v. Thompson, 433 S.W.2d 109. 

La—Waller v. King, App., 188 So.2d 231—Simpson v. 
Alexander, App., 195 So.2d 457. 

Minn.—Kennedy v. Caudcll, 151 N.W.2d 407, 277 
Minn. 35. 

Miss,—Fold V. Moore, 174 So.2d 716,253 Miss. 314— 
Bounds V. Payne, 190 So.2d 871. 

Neb.—Morford v. Upscy Meat Co., 138 N.W.2d 653, 
179 Neb. 420. 

Tex.—Herrin Transp. Co. v. Pursley, Civ.App., 424 
S,W.2d 660, err. rrf. no rev. err. 

49. U.S.—Moschi v. S.S. Edgar F. Luckenbach, D.C 
La, 295 F.Supp. 849, affd. decision, CA., 424 
F.2d 1060. 

50. La—Wright v. State Farm Mut Auto. Ins. Ck>., 
App., 169 So.2d 623. 

N.Y.—Rice v. Ninacs, 312 N.Y.S.2d 246, 34 A.D.2d 
388. 
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51. La—Wicker v. U.S. Fiddity A Guaranty Ins. Co., 
App., 21! So.2d 420. 

Tenn.—Vancleave v. Nairier, App., 399 S.W.2d 784, 55 
Tena 313—Luallen v. Boohcr, 463 S.W.2d 24, 62 
Tenn. App. 155. 

52. Ky,—McBride v. Moss, 437 S.W.2d 726. 

La—Martinez v. U.S. Fire Ins. Co., App., 203 So.2d 
425—Koder v. Phoenix Ins. Co., App., 241 So.2d 
257. 

N.Y.—Badke v. Barnett. 316 N.Y.S.2d 177, 35 A.D.2d 
347. 

R.L—Simmons v. United Transit Co., 208 A.2d 537,99 
R.I. 460. 

Sprain 

(2) Other nutters. i 

Ky.-Caudil! v. Honeycutt, 437 S.W.2d 171. 

53. U.S.—Murphy v. Smith, D.C.S.C., 243 F.Supp. 
1006. 
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Idaho—Chard v. Bowen, 427 P.2d 568, 91 Idaho 521. 

Ky.—Moore v. Lyons, 386 S.W.2d 717. 

La—De Battista v. Southern Pac. Co.. App., 222 So.2d 
552. 

Mo.—Alfultis V. Bi-State Development Agency, App., 
439 S.W.2d 206. 

S.C—Gray v. Davis, 148 S.E2d 682, 247 S.C. 536. 

page 452 

54. Ala—Durham v. Sims, 187 So.2d 558, 279 Ala' 
516, 

La—Riley v. Hartford Acc. A Indem. Co., App., 198 
So.2d 481, writ ref. 199 So.2d 927, 250 La. 933- 
Foret V. F. W. Woolworth A Co., App., 200 So.2d 
417, writ ref. 202 So.2d 662, 251 La 62—Zager v, 
Allstate Ins. Co., App., 211 So.2d 744—Schibler v, 
Doucet App., 247 $o.2d 205. 

55. La—U|»haw v. Madden, App., 209 So.2d 527— 
King V. King, App., 210 So.2d 917, affd. 217 So.2d 
385, 253 La 270—Wells v. AguUlard, App., 244 
So.2d 689. 

56. La.—Riley v. Hartford Acc. A Indem. Co., App., 
198 So.2d 481, writ ref. 199 So.2d 927, 250 La 
933—Marullo v, Rooney, App., 245 So.2d 814. 
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57. U.S.—Platis v. U.S., D.CUtah, 288 F.Supp. 254, 
affd., C.A., 409 F.2d 1009. 

NJ.—Fritsche v. WeStinghouse Elec. Corp., 261 A.2d 
657, 55 NJ. 322. 

Tex.—Powell V. Narricd, Qv.App., 463 S.W.2d 43. 

$ 200,000 

U.S.—Chamberlain v. Shaver Transp. Co., D.C.C>r., 263 
F.Supp. 47. 

$ 100,000 

U.S.—Quinn v. U.S., D.CArk., 312 F.Supp. 999, affd!, 
CA.. 430 F.2d 335. 

58. U.S.—Platis v. U.S., D.C.Utah, 288 F.Supp. 254, 
affd., C.A., 409 F.2d 1009—Phillips v. Morton 
Frozen Foods, D.CArk., 313 RSupp. 228. 

N J.—Tawell v. Stem’s Shoprite Supermarket 276 A.2d 
861, 58 NJ. 227. 

$45,000 

U.S.—Cattaro v. Northwest Airlines, Inc., D.CVa., 236 
F.Supp. 889. 

$40,000 

N.H.—Wadsworth v. Russell, 226 A,2d 492, 108 N.H. 

$35,000 

Mich.—Asmus v. Barrett, 186 N.W.2d 819, 30 Mich. 
App. 570. 

59. Or.—Epton v. American Mail Line, Limited, 474 
P.2d 516, 256 Of. 532. 

Tex.—Dudley v. Whatley, Civ.App., 400 S.W.2d 773, 
err. ref. no rev. err. 

- 60. U.S.-Platis V. U.S.. D.CUtah, 288 F.Supp. 254, 
affd,, CA., 409 R2d 1009. 

Ark.—Haney v. Noble, 466 S.W.2d 467, 250 Ark. 557. 

La.—Tewis v. Zurich Ins. Co., App., 233 So.2d 357, 
writ ref. 236 So.2d 496, 256 U. 357. 

N.D.—Klein v. Harper, 186 N.W.2d 426. 

61. La.—Treadway v. State Farm Ins. Co., App., 204 
So.2d 609—B^er v. Giglio, App., 244 ^.2d 
866-Fackrell v. Gulley, Ap., 246 So.2d 368. 

62. U.S.—Williams v, Bambauer, D.CMiss., 325 
RSupp. 716, affd., CA., 455 R2d 160. 

La,—Guy v. Egano, App., 236 So.2d 542, writ ref, 239 
So.2d 354, 256 La. 843-Tubbs v. Allstate Ins. Co., 
App., 238 So.2d 395—^Hightower v. Dixie Auto 
Ins. Co., App,, 247 So.2d 912, 

$9,000 to under $10,000 

La.—Taylor v. State Farm Mut Auto. Ins, Co., App., 
171 So.2d 816, affd. 178 So.2d 238, 248 La. 246, 

$6,000 to under $7,000 

La.—Nettles v. Forbes Motel, Inc., App., 182 So.2d 
572. 
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$5,00® to under $6,000 

La.—Beasley v Pate, App , 180 So 2d 219—Foggin v. 
General Guaranty Ins Co, App., 207 So 2d 176, 
application den. 208 So 2d 320, 251 La 1037. 

63. La—Apple v. Aycock, App., 185 So 2d 901— 
Small V Lyons, App, 198 So 2d 475—Newman v 
Trinity Universal Ins Co., App , 200 So 2d 755— 
Randolph v, Allstate Ins Co, App., 208 So.2d 
731, wnt ref. 210 So.2d 510, 252 La 272. 

$3,500 

La.—Scruggs v. McCraney, App., 234 So. 2d 262—Pas- 
salaqua v Keenan, App., 249 So.2d 238. 

$3,000 to under $3,500 

U.S.—Murphy v. Smith, DCS.C, 243 FSupp. 1006 
$2,500 

La.—Smith v. Marquette Cas. Co., App., 169 So 2d 750, 
affd. 176 So.2d 133, 247 La. 1054—Blake v. Travel¬ 
ers Indem. Co., App., 188 So.2d 672—McHenry v. 
Hanover Ins Co., App., 246 So.2d 374. 

$750 

La.—Cooper v. Hargreve, App., 210 So 2d 64 
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64. La—Collins v. Schulz, 196 So.2d 303. 

Guthne v. Winn-Dixie Louisiana, App, 238 
So.2d 390 

66. La.—Wright v. State Farm Mut. Auto. Ins. Co, 
App., 169 So.2d 623—Waller v King, App, 188 
So 2d 231—Desselle v. Wilson, App., 200 So 2d 
693—Henson v. State Farm Mut Auto. Ins. Co., 
App.. 247 So.2d 185 

$10,000 

La.—Marcus v Kansas City Southern R Co., App., 204 
So.2d 676, wnt ref 206 So.2d 94, 96, two cases 251 
La. 751—Fourcard v. George Thenot’s Inc., App., 
241 So.2d 789 

67. La.—August v, British Intern. Ins Co, App, 201 
So.2d 194—Benjamin v. Pizzalato, App, 245 
So.2d 740 

$4,000 

La.—Nellon v. State Farm Mut. Auto. Ins. Co, App, 
244 So.2d 303. 

$3,000 

R.I.—Rusoff V. O’Brien. 206 A,2d 209. 

68. La.—Green v. Commercial Standard Ins. Co, 
App, 201 So 2d 522, writ ref. 203 So.2d 558, 251 
La. 228—Velasquez v. Richard, App, 243 1^.2d 
308. 

Or.—Saum v. Bonar. 484 P.2d 294, 258 Or. 532 
$2,500 

Ill.—Johanneson v. Ring, 226 N.E.2d 291, 82 III 2d 340. 

La.—Upshaw v. Madden, App., 209 So.2d 527, 

69. $5,000 to $10,000 

N.Y.—Bamhousc v, Ladycliffe College, 311 N.y,S2d 
529, 34 A.D.2d 803. 

$ 2,000 

Ky.—Nolan v.. Spears, 432 S.W.2d 425. 

$1,000 and less 

Del,—Haas v- Pendleton, Super., 272 A.2d 109. 

La.—Gullette v. Royal Globe Ins. Co., App., 243 So.2d 
289. 

§ 270. Teeth 
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72. U.S.—Morrisv. Fidelity & Cas. Co, of New York, ' 
D.C.La., 321 F.Supp. 320, affd., C.A., 441 F.2d 
1146. 

Ark.—Dyer v. Payne, 436 S.W.2d 818, 246 Ark. 92, 

Conn.—Glennie v. Lprd, 213 A.2d 72, 26 Conn.Sup. 69, 

D.C.—Wheeler Terrace, Inc. v. Lynott, D.CApp., 234 
A.2d 311. 

La.—Nunez v. Modem Woodcraft Co., App., 197 So.2d 
339—Adams v. Allstate Ins, Co, App., 212 So.2d 
204, writ ref. 214 So.2d 716, 252 La. 888—Fonte¬ 
not V. Fidelity & Cas. Co. of New York, App., 217 
So.2d 702. 


Wis.—Murawski v Brown, 187 N W2d 194, 51 Wis2d 
306 

$10,000 

Pa—Houlihan v Hazlett, 254 A 2d 615, 435 Pa 284. 

$5,000 

La.—Mogg V Armstrong, App, 176 So 2d 463, wnt ref. 
178 So 2d 658, 248 La 369 and 178 So.2d 659, 248 
La 371 

Tex—Reuter v Gilbreath. QvApp, 401 SW2d 658, 
err ref no rev err. 

73. U S —Hildebrand v S,S. Commander, D.C.Va., 
247 FSupp. 625 

Cal —Ward v Litowsky, 85 Cal.Rptr 278, 5 C A 3d 
437 

La —Runfalo v. Meynard, App, 242 So 2d 599 

$1,000 

La,—Malone v Great Am Ins Co, App., 191 So 2d 
784. 

$1,500 

U S.—Morris V. u S , D.C.Ala., 259 F Supp. 158 

74. Ky.—Adams v Combs, 465 S W 2d 288 

La.—Bauer v Bauer, App, 211 So 2d 375—Carr v 
Fidelity & Cas. Co of New York, App., 248 So 2d 
917. 

$500 or less 

La—Wallace v Travelers Ins. Co., App., 195 So.2d 
712. 

75. La.—Smith v. New York Fire and Manne Under¬ 
writers, App, 182 So.2d 741, application den 185 
So,2d 221, 249 La. 114, 115—Plummer v Traders 
& General Ins Co., App., 183 So 2d 467, applica¬ 
tion den 186 So 2d 627, 249 La. 377—McCray v. 
Illinois Cent. Ry Co., App., 244 So 2d 877. 

$1,800 

Pa.—Sharpe v. Steel, 208 A 2d 43, 205 Pa Super. 95 

$500 

Vt.—Kerr v. Rollins, 266 A 2d 804, 128 Vt. 507. 

§ 271. Toes 

78. $14,000 

N.Y.—Stem v Trans World Arlines, Inc, 268 N.Y S.2d 
752, 25 A D.2d 732. 
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82. $2,000 

Pa.—Hall v. Great Atlantic & Pac. Tea Co, 47 West 
189. 

84. $12,500 

U.S.—Pellegrino v. A. H Bull S S. Co., D.CN Y,. 309 
F.Supp. 839. 

La.—Daigle v, Guinchard, App., 208 So 2d II 

§ 272. Whipiash Injuries 

86. U.S.—West V. Jutras, C.A.Vt., 456 F.2d 1222 

La.—Gouner v Wulff, App., 174 So.2d 829—Kibo- 
deaux V. Travelers Ins. Co., App , 182 So.2d 83— 
Scully v. Louisiana Pine Products, Inc, App., 197 
So.2d 406—^Pond v. Campbell, App., 198 So.2d 
700, affd. 207 So.2d 535, 251 La. 921—Manning v 
Herrin Transp. Co., App., 201 So.2d 314—Haik v 
New Orleans Public Service, Inc., App., 219 So.2d 
591—Broussard v. Travelers Indem. Co., App, 254 
So.2d 709, wnt den. 256 So.2d 291, 260 La. 407. 

$15,000 

La.—Williams v, Bologna Bros., Inc., App., 194 So.2d 
131. 

$3,000 

La.—Milano v, Saia, App,, 205 So.2d 841. 

$2,000 

La.—Smith v. Colligan, App., 193 So.2d 414, ' 

88, Ark.—Belford v. Humphrey, 424 S.W.2d 526, 244 
Ark. 211. 

Miss.—Philco Distributors, Inc. v. Herron, 195 So 2d 
473. 

N,Y,—Snyder v. Associated Coca Cola Bottling Plants, 
Inc., 325 N.Y.S.2d 359, 37 A.D.2d 1018. 
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Tex.—Watson v Ward, Civ App., 423 S.W 2d 457, err 
ref. no rev, err 

$21,000 

La—Richard v Curtis, App, 216 So.2d 676, wnt ref. 
219 So 2d 175, 253 La 641, cert den 90 S.Ct. 67. 
396 U.S 824, 24 LEd 2d 75 

$ 20,000 

Miss—Capitol Const Co. v Tulher, 210 So.2d 654. 

89. Wis—Wegerer v. Koehler, 137 NW.2d 115, 28 
Wis 2d 241. 

90. Ga —St. Paul Fire & Manne Ins Co, v Dilling¬ 
ham, 145 S E.2d 624, 112 Ga.App. 422. 

Tex —Bill Hendrix Auto Parts v Blackburn, Civ.App., 
433 S W 2d 237 

$25,000 

Idaho—Blame v Byers, 429 P2d 397, 91 Idaho 665 

SC-Cabler v. L V Hart, Inc, 164 S.E2d 574, 251 
SC 576 

91. Ark —Ward v. Lamb, 402 S W.2d 675, 240 Ark. 
850 

$15,000 

La —Wright v. State Farm Mut, Auto. Ins. Co., App., 
169 So 2d 623—Meek v State Farm Mut Auto 
Ins Co, App , 244 So.2d 661 

Minn.—Koehler v. Kline, 185 NW2d 539, 290 Minn 
485. 

$11,000 

Wis—Ash V American Family Mut Ins. Co., 148 
N.W 2d 58. 33 Wis.2d 592 

$10,000 

Ind—Jackson v Beard, 255 N,E.2d 837, 146 Ind.App. 
382 

Ky.—Caudill v Honeycutt, 437 SW 2d 171. 

$12,000 

Ky.—Insko v Cummins, 423 S.W. 2d 261. 
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92. Colo.—Etter v. Wnght, 402 P2d 936, 157 Colo, 
413. 

La.—Deville v. Allstate Ins. Co., App., 242 So.2d 909. 

$ 8,000 

III.—Sesterhenn v Saxe, 232 N E.2d 277, 88 Ill.App.2d 
2 

Ind.—Dale v Trent, 256 N E 2d 402. 146 Ind-App, 412. 

Ky.—Jones v. Skiles, 434 S.W.2d 637. 

$5,000 

La.—Bournes v Tnvigne, App., 257 So 2d 700. 

$ 6,000 

La,—Richardson v. Deville, App, 204 So.2d 411. 

Pa.—Coran v. Cuny, 10 Lycoming 128. 

93. La—Palmisano v. United Services Auto. Ass’n, 
App., 217 So.2d 774. 

$4,500 

La.—Boss v. Broussard, App., 178 So. 2d 334—Fitzger¬ 
ald v. Aetna Ins. Co., App., 193 So.2d 916. 

$3,500 

La.—Sonnier v. State Farm Mut. Auto Ins. Co., App., 
179 So 2d 467. 

$3,000 

La—Alexander v. Fidelity-Phoenix Ins. Co., App., 185 
So 2d 102—Boudreaux v. Continental Ins. Co., 
App., 242 So.2d 585. 

94. La—Doucette V Primeaux, App., 180 So.2d 866, 
wnt ref. 182 So.2d 74, 248 La. 798—Berthelot v. 
Tally, App., 239 So.2d 721. 

$2,500 

La—^Johnston v. Bituminous Cas, Corp., App., 169 
So.2d 726—Clark v. Keller, App., 192 So.2d 202— 
Fruge V, Aetna Ins Co., App., 194 So 2d 100— 
Nesbit V. Travelers Ins. Co., App ,218 So.2d 396. 

Mo.—Hays v. Proctor, App., 404 S.W 2d 756. 

$ 2,000 

La—Jones v. Rodgers, App,, 179 So,2d 674 

95. La.—Boss v. Broussard, App., 178 So.2d 334— 
Dugas v. Achord, App,, 238 So.2d 761. 
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$ 1 ^ 

La.—-Austin v. Carriers Ins.'Co., App., 176 So.2d 754— 
Wan V, Kemp, App., 208 So.2d 570. 

96. La,—Wright v. State Farm Mut. Auto. Ins. Co., 
App,, 169 So.2d 623—Dugas v. Achord, App., 238 
So.2d 761. 

N.Y.—McCabe v. McMahon, 297 N.Y.S.2d 75, 31 
■ A.D.2d 734. 

97. Ky.—Davis v. Lucas, 432 S.W.2d 411. 

$ 6,000 

La.—Richardson v. Deville, App., 204 So.2d 411. 

98. La.—Graves v. Traders & General Ins. Co., App., 

200 So,2d 67, affd. and am. 214 So.2d 116, 252 La. 
709—^Aldige v. Simeon, App., 209 So.2d 137. 

Wis.—Seitz v. Seitz, 151 N.W.2d 86, 35 Wis.2d 282. 

$4,500 

La.—Ourso v. Lumbermens Mut. Cas. Co., App., 189 
So.2d 16. 

$3,000 

La.—Laville v. Hartford Acc. & Indem. Co., App., 178 
So.2d 464. 

Tex.—Gttckian v. Fowler, Civ.App., 453 S.W.2d 323. 
err. dism. 

$2,500 

La.—Qeveland v. McHenry, App., 179 So.2d 475— 
daric V. Keller, App., 192 So.2d 202. 
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99* La.—Daly v, Allstate Ins. Co., App., 179 So.2d 
472. 

OkL—Oklahoma City v. Taylor, 470 P.2d 325. 

$1,500 

La.—Hagan v. Home Indem. Co., App., 183 So.2d 
73—Jaeger v. Herald, App., 186 So.2d 365—Gouta 
V. Madison. App., 238 So.2d 799. 

$ 1,000 

La.—CargDe v. Manhattan Fire & Marine Ins. Co., 
App., 173 Sa2d 272—Simms v, Sims, App., 181 
$o.2d 449“Slocum v. American Cas. Ins. Co., 
App., 189 So.2d 299—Mann v. Broussard, App., 
200So.2d 768. > 

Tenn.—Transports, Inc. v. Perry, 414 S.W.2d 1, 220 
Tenn. 57. 

$500 or less 

Ky.—Carver v. Spillman, 413 S.W.2d 888. 

La.—Cargile v. Manhattan Fire & Marine Ins. Co., 
App., 173 So.2d 272. 

$1,750 

La.—Ibgan v. Home Indem. Co„ App., 183 So.2d 
73—Aldige v. Simeon, App., 209 So2d 137. 

L ni.—Adamaitis v. Hesser. 206 K.E2d 311, 56 Ul. 
App.2d 349. 

La.—Lomenick v. Schoeffler, 200 So.2d 127, 250 La. 
959. 

Davis v. Cooperative Cab Co., App., 176 So.2d 
152—Thibodeaux v. Reliance Ins, Co., App., 189 
So.2d 321—Ricardo v. American Indem. Co., App., 

201 So.2d 145. 

Mo.—Mahowald v. Garrison, App., 397 S.W.2d 713. 

$2,500 

La.—^Mouton v. Continental Ins. Co., App., 196 So.2d 
684. 

2, La.—Smith v. Ponder, App., 169 So.2d 683, writ 
ref. 171 So.2d All, 247 La. * 359—Anderson v. 
Hudson, ApPm 183 So.2d 661. 

$5,000 

U.S.-Joijes V. U.S., D.C.N.C, 236 F.Supp. 756. 

$ 2,000 

La.—Ballanga v. Hymel, App., 167 Sa2d 469, annulled 
17$ So.2d 274, 247 La. 934. 

3. La.—Bourgeois v. Great Am. Ins. Co., App., 222 

So.2d 70. 

$700 

La.—Ballanga v. Hymel, 175 So.2d 274, 247 La. 934, 

S500 

Alaska—Heacock v. Town, 419 P.2d 622. 
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S5,000 

Ky.—Harr v. Betsy Ross Bakeries, Inc,, 411 S.W.2d 
681. 

$1,725 

La.—Cooper v. Hargreve, App., 210 So.2d 64. 

4. U.S.—Gardner v. Vogel, D.C.Pa, 237 F.Supp. 119. 
La.-01ds V. Ashley, 200 Sa2d 1, 250 La. 935. 

$700 or less 

La.—Evans v. Phoenix Ins. Co., App., 175 So.2d 425— 
Ballanga v. Hymel, App., 167 So.2d 469, App., 
annuUed 175 So.2d 274, 247 La. 934. 

Mo.—Camell v. Dairyman’s Supply Co., 421 S.W.2d 
775. 

§ 273. Wrist 
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9. U.S.—Sylvcstri v. Warner & Swasey Co., C.A.N.Y., 
398 F.2d 598. 

Giaraffa v. Moore-McCormack Lines, Inc., DC. 
N.Y., 270 F.Supp. 342. 

N.Y.—Robotham v. State, 282 N.Y.S.2d 586, 54 
Misc.2d 363. 

12. U.S.—Novick v. U.S., DlCPa., 324 F.Supp. 1138. 
La.—Brown v. Hardware Mut. Cas. Co., App., 169 
So.2d 605—Roberts v. Travelers Ins. Co., App., 
204 So.2d 303—^Aucoin v. Fidelity General Ins. 
Co., App., 219 So.2d 532, writ ref. 221 So.2d 521, 
253 La. 1095. 
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15. La.—Watts v. City of Baton Rouge, App., 248 
So.2d 42, writ ref. 249 So.2d 203, 259 La. 63. 

16. La.—^Brown v. Hardware Mut. Cas. Co., App., 
169 So.2d 605—Gisclair v. Bergeron, App., 215 
So.2d 566—Watts v. City of Baton Rouge, App., 
248 So.2d 42, writ ref. 249 So.2d 203, 259 La. 63. 

Ohio—Rowland v. Samshall, 212 N.E2d 624, 4 Ohio 
App.2d 349. 

17. N.Y.—Surprenant v. State, 259 N.Y.S.2d 306, 46 
Misc.2d 190. 

19. D.C.—Taylor v. Washington Terminal Co., C.A., 
409 F.2d 145, 133 U.S.App.D.C. 110, cert. den. 90 

S.Ct. 93, 396 U.S. 835, 24 L.Ed.2d 85, on remand, 
D.C., 308 F.Supp. 1152. 

20. La.—Joseph v. Boudreaux, App., 230 So.2d 352, 
writ ref. 233 So.2d 250, 255 La. 812. 
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DANGER. 

46.10. Word of many degrees 

Tenn.—State Dept, of Human Services v. Northern, 
App., 563 S.W.2d 197, 209. 

The term ‘'danger"' may imply strong 
or weak probability or mere possibilily, 
according to the context of circum¬ 
stances.^^-*® 

47.10. Tenn.—State Dept, of Human Services v. 
Northern, App., 563 S.W.2d 197, 209. 

Latent or hidden danger, 

51.20. Things hidden from appreciation 
Latent danger, is not o>nfmed to things hidden from 
eye alone but extends to things hidden from apprecia- 
tion of persons injured.—Bartlett v. Heersche, 462 P.2d 
763, 768,204 Kan. 392, app. after remand 547 P.2d 800, 
219 Kan. 148. 
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DANGEROUS- 

page 467 

79* Something beset irith danger 

Okl.—Davis v. City of Henryetta, 402 P.2d 902, 906. 

80.10. Okl.—Davis v. City of Henryetta, 402 F.2d 
902, 906. 


81.10. Okl,—Davis v. City of Henryetta, 402 P.2d 
902,906. 
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Dangerom instrument or danger¬ 
ous instrumentality, 

90.10. Held not dangerous instrumentality 

(4) Barbed wire.—Snow v. Judy, 239 N.E^d 327, 
329, 96 IlLApp.2d 420. 

(5) Luggage cart.—Patin v. New Orleans Union Pas- 
‘ senger Terminal, La.App., 210 So.2d 408, 410. 

(6) Football.—Davis v. Allstate Ins. Co., La.App., 
206 So.2d 748, 152, writ ref. 208 So.2d 322, 251 La. 
1045, and 208 So.2d 323, 251 La. 1046. 

Inherently dangerous. 

95J5. Wis.—Schilz v. Walter Kassuba, Inc., 134 
N.W.2d 453, 456, 27 Wis.2d 390. 
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95.30 Tex.—CJJS. cited in Barclay v. Campbell, 
App., 683 S.W.2d 498, 501. 

96.35. Similarly expressed 
(2) All activity is “inherently dangerous” when it is 
probable or likely that injurious consequences will at* 
tend doing of work.-Reeves v. John A. Cooper Co., 
D.CArk., 304 F.Supp. 828, 832. 

Abnormally dangerous. When an 
activity is extraordinary, exceptional, 
or unusual, considering the locality in 
which it is carried on; when there is 
risk of grave harm from such abnor¬ 
mality; and when the risk cannot be 
eliminated by the exercise of reason¬ 
able care, the activity should be classi¬ 
fied as abnormally dangerous.’^"”* 

95.40. Or.—McLanc v. Northwest Natural Gas Co., 
467 P.2d 635. 637, 638, 255 Or. 324. 

Principal factor which brings an activity within the 
classification of “abnormally dangerous” is not so much 
the frequency of miscarriage, although this may be 
important, as it is the creation of an additional risk to 
others which cannot be alleviated and which arises from 
the extraordinary, exceptional or abnormal nature of the 
activity. 

Or,—McLane v. Northwest Natural Gas Co., 467 P.2d 
635, 637, 638, 255 Or. 324. 

Storage of large amounts of natural gas in a populat* 
ed area is an activity which should be classed as “abnor*. 
mally dangerous”, 

Or.-McLanc v. Northwest Natural Gas Co„ 467 P.2d 
635, 637, 638, 255 Or. 324. 

page 471 

DATE. 

As a Noun 
page 472 

68. Similarly expressed 
Cal.—Anderson v. State Personnel Bd., 162 Cal.Rptr. 
865, 868, 103 CA.3d 242, 

69.15, La.—Conner v. Motors Ins. Co.* La.App., 216 
5o.2d 555, 557. 
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69Jt5. La.—Conner v. Motors Ins. Cotp., App., 216 
So.2d 555, 557. ' 

The term "date'' is applied in the 
trade to an act of prostitution.’*-’ 

713* Cal-People v. Robinson, 84 Cal-Rptr, 922, 
923, 4CA.3d 1014. 



25A CJS 71 


page 476 

DAWN. Break of day; first appear¬ 
ance of light in morning; show of ap¬ 
proaching sunrise."^^^ 

46.5. “Dawn” is break of day; first appearance of 
light in morning; show of approaching sunrise.— 
State V Frank, 200 S.E2d 169, 175, 284 N.C. 137. 

DAY. 

As a Noun 

Da^ in court 

50. Tex —CJ.S. quoted in Marange v. Marshall, Civ. 
App, 402 S.W.2d 236, 242, err. ref. no rev err. 

Mequireineiits of due process 
(4) C.J.S. cited in Marange v. Marshall, Tex Civ. 
App., 402 S.W.2d 236, 242, err. ref no rev. err. 
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60.5. Bistinctlois stated 

A judicial day is distinguished from a legal day in 
this; The former means a day in which the court is in 
session, and the legal day is one in which legal and 
judicial business can be transacted, as distinguished 
from dies non.—State ex rel Davis v Judges of Court of 
Appeals, 20 So. 282, 48 La.Ann 1079. 

Judicial day, 

page 480 

DE. 

page 48i 

As a Latin Word 

De facto. 

26. Similarly defined 

“De facto" means actually, in fact, in reality.—John¬ 
son & Douglas V. Superior Court, 419 P.2d 730, 731, 
101 Ariz. 373. 

(2) Term “de facto” means literally in fact, or actual¬ 
ly, and is usually used in contradiction to “de jure” 
meaning by law or by right.—Balsbaugh v. Rowland, 
290 A.2d 85, 91, 447 Pa. 423. 
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De jure. 

35. By law or by right 

Pa.—Balsbaugh v. Rowland, 290 A.2d 85, 91, 447 Pa. 
423. 
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De novo, 

36. Ala.—Rudolph v. State, 238 So.2d 542, 543, 286 
Ala. 189. 

36.5. Ala.—Rudolph v. State, 238 So.2d 542, 543, 286 
Ala. 189. 

37. Wash.—State, Dept, of Motor Vehicles v. Ander¬ 
sen, 525 P.2d 739, 742, 84 Wash.2d 334. 

38.5. Idaho—Beker Industries, Inc. v. Georgetown 
!rr. Dist, 610 P.2d 546, 549, 101 Idaho 187. 

38.10 Neb.—CJ.S. cited in In re Covault Freeholder 
Petition, 359 N.W.2d 349, 354, 218 Neb. 763. 

Similarly expressed 

(2) A “hearing de novo” is a hearing as if case had 
been originally commenced in the court hearing the 
case, or a new trial as if no trial had ever been had. 
Wash.—Sheppard v. Rhay, 440 P.2d 422, 424, 73 

Wash.2d 734. 

(3) Trying anew matters involved in original hearing 
88 if they had not been heard before and as if no 
decision had been previously entered.—Rudolph v. 
State, 238 So.2d 542, 543, 286 Ala. 189. 

(4) “De novo” hearing means that all matters therein 
in issue are to be considered anew, afresh, over again.— 
People V. Bourdon, 89 Cal.Rptr. 415, 417, 10 C.A.3d 
878. 


(5) A de novo hearing by the court means that the 
case shall be heard the same as though it had not been 
heard before, or trying the dispute anew as though no 
decision had been previously rendered 
Vt —C.J.S. cited in Bookstaver v Town of Westminis¬ 
ter, 300A.2d 891, 893, 131 Vt 133 

DEAD BODIES 

page 48$ 

§ 1, Definitions 

1. Ohio—C.J.S. quoted at length in State v. Glass, 273 
N E.2d 893, 896, 27 Ohio App.2d 214, 52 A L 
R3d 691. 

§ 2. Rights of Property or Posses¬ 
sion in General; Autopsy 

2.50. Cal.—Smai Temple v. Kaplan, 127 Cal.Rptr. 80, 
54 C.A.3d 1103. 

N.M.—Matter of Johnson, 612 P 2d 1302, 94 N-M. 491 

R. I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 

430, 113 R I. 65 

Protection of rights 

NY.—Schmidt v. Schmidt, 267 N.YS.2d 645, 49 
Misc.2d 498. 
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2.55. Anatomical gifts encouraged 
NY.—New York City Health & Hospitals Corp. v. 
Sulsona, 367 N.Y.S.2d 686, 81 Misc.2d 1002, 76 
A.L R.3d 905. 

Right to blood sample removed horn body 
Ala.—Rehling v. Cutv, 330 So.2d 423, 295 Ala 366. 
Mich.—Bufford v. Brent, 320 N.W.2d 323, 115 Mich. 
App. 146. 

3. Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 

Rptr 481, 231 C.A.2d I 

III.—Leno v. St. Joseph Hospital, 302 N.E2d 58, 55 
I11.2d 114 

Md.—Dougherty v. Mercantile-Safe Deposit & Trust 
Co., 387 A 2d 244, 282 Md. 617. 

Strangers lack dominion 

Ind.—Shouffer v. Peoples Trust & Sav. Co., 212 N.E.2d 
165, 140 Ind.App. 491. 

N.Y.—In re Turkish’s Estate, 265 N.Y.S2d 888, 48 
Misc.2d 600. 

4. Md.—Dougherty v. Mercantile-Safe Deposit & 

Trust Co., 387 A.2d 244, 282 Md. 617. 

5. Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 

Rptr. 481, 231 CA.2d 1. 

Ga.—Mayer v. Turner, 234 S.E.2d 853, 142 Ga.App. 
63. 

Md.—Gallaher v. Trustees of Cherry Hill Methodist 
Episcopal Church of Cherry Hill, Inc,, 399 A.2d 
936, 42 Md.App. 186. 

Mo.—Rosenblum v. New Mt. Sinai Cemetery Ass’n, 
App., 481 S.W.2d 593, 54 AL.R.3d 1031. 
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6. Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 

Rptr. 481, 231 C.A,2d 1, 

S. D.—CJ.S. cited in Mexican v. Circle Bear, 370 

N,W.2d 737, 739. 
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7.50, Colo.—Matter of Tong’s Estate, App., 619 P.2d 
91. 

Tenn.—Mallen v. Mallen, App., 520 S.W.2d 736. 

Notice 

Okl.—^Western States Const. Co. v. Stailey, 461 P,2d 
940. 

Public health or discovery of crime 
U.S.—Leigh v. Olson, D.C.N.D., 497 F.Supp. 1340. 
Cal.—People v. McNeill, 169 CalRptr. 313,112 C.A.3d 
330. 

Fla.—Jackson v. Rupp, App., 228 So.2d 916, writ dis¬ 
charged, Sup., 238 So.2d 86. 
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Denial not abuse of discretion 
U.S—U.S V White Lance, DC.S.D., 480 F.Supp. 920. 
Ind.—Taylor v. State, 295 N E.2d 600, 260 Ind. 264, 
cert. den. 94 SCt 377, 414 U.S. 1012, 38 LEd.2d 
250. 

Autopsy not necessary 

Conn.—State v. Krajger, 367 A.2d 1030, 33 Conn-Sup. 
177. 

N Y.—Wilensky v. Greco, 344 N.Y.S.2d 77, 74 Misc.2d 
512. 

Reasonable basis for request necessary 
N.Y.—People v. Miller, 368 N.Y.S.2d 788, 82 Misc.2d 
72. 

Motion for second autopsy denied 

Ga.—Payne v. State. 291 S.E.2d 226, 249 Ga. 354. 

7,60. Fla.—Rupp v. Jackson, 238 So 2d 86. 

Jackson v. Rupp, App., 228 So.2d 916, wnt 
discharged, Sup., 238 So.2d 86. 

Md—Snyder v. Holy Cross Hospital, 352 A.2d 334, 30 . 
Md.App 317 

Statute not invalid 

Ill—Leno v. St. Joseph Hospital, 302 N.E.2d 58, 55 
m.2d 114 

Grant or denial of authority by next of km 
Ill—Leno V. St. Joseph Hospital, 302 N.E.2d 58, 55 
I11.2d 114. 

N.Y.—Atkins v Medical Examiner of Westchester 
County. 418 N.Y.S.2d 839, 100 Misc.2d 296. 

Tex—Eddowes v. Oswald, App., 621 S.W.2d 843, 

Statute construed 

U.S.—Bearce v. U.S, D C.I11., 433 F.Supp. 549. 

7.70. Fla.—Rupp V. Jackson, 238 So.2d 86. 

§ 3. Rights as to Burial 

10. Conn.—Tkaczyk v. Gallagher, 222 A, 2d 226, 26 
Conn.Sup, 290, app. dism., Sup., 220 A.2d 163, 
153 Conn. 744. 

11. Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 
Rptr. 481, 231 C.A.2d 1—Sinai Temple v. Kaplan, 
127 Cal.Rptr. 80. 54 CA.3d 1103. 

Md.—Dougherty v. Mercantile-Safe Deposit & Trust 
Co., 387 A.2d 244, 282 Md. 617. 

N.Y.—Weingast v. State, 254 N.Y.S.2d 952, 44 Misc.2d 
824—Finn's Estate v. City of New York, 350 N.Y. 
S.2d 552, 76 Misc.2d 388. 

Wis,—Scarpaci v. Milwaukee County, 292 N.W,2d 816, 
96 Wis.2d 663, 18 A.L.R.4th 829. 
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12. Cal.—Cohen v, Groman Mortuary, Inc,, 41 Cal. 
Rptr. 481. 231 C.A.2d 1. 

Conn.—Tkaczyk v. Gallagher, 222 A.2d 226, 26 Conn. 
Sup. 290, app. dism. Sup., 220 A.2d 163, 153 
Conn. 744. 

N.Y.—Frost v. St. Paul’s Cemetery Ass’n, 254 N.Y.S.2d 
316, 44 Misc.2d 589—Brand v. Elmwier Cemetery 
Ass’n, 299 N.Y.S.2d 573. 59 Misc.Zd 408 
Pa.—Intorre v. Catholic Cemetenes Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

R.I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 
430, 113 R I. 65. 

In absence of judicial separation 

(1) No inflexible rule governs the right of a surviving 
spouse living apart from deceased. 

N.Y.—In re Bamer’s Estate, 270 N.Y.S.2d 678, 50 
Misc.2d 517. 

(2) Such surviving spouse has some rights as to the 
funeral and burial, but such rights arc not coterminous 
with statutory property rights. 

N.Y.—In re Bamer’s Estate. 270 N.y.S.2d 678, 50 
Misc.2d 517. 

(3) Mere right to the entire estate does not give rights 
paramount to the rights of a parent. 

N.Y.—In re Bamer’s Estate, 270 N.Y.S.2d 678, 50 
Misc.2d 517. 

13.15. Mo.—Rosenblum v. New Mt. Sinai Cemetery 
Ass’n, App., 481 S.W,2d 593, 54 A.L.R.3d 1031, 
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15. U.S.—^Hendnksen v. Roosevelt Hospital, D.C. 
N.Y., 297 F.Supp. 1142. 

Mass.—O’Dea v. MitcheU, 213 N.E2d 870, 350 Mass. 
163. 

N.Y.—Gratton v. Baldwinsville Academy and Central 
School, 267 N.Y,S.2d 552, 49 Misc.2d 329. 

R.I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 
430, 113 R.I. 65. 

17. Cal.—Smith v. Vidovich, App., 51 Cal.Rptr. 196, 
242 CA.2d 206—Sinai Temple v. Kaplan, 127 
Cal.Rptr. 80, 54 C.A.3d 1103. 

18J. U.S.—Tully V. Pate, D.CS.C., 372 F.Supp. 
1064. 

Sights of parents held moot 

Ga.—Tully v. TuUy, 177 S.E.2d 49, 226 Ga. 653. 

18.10. Fla.—Trucba v. Pawley, App. 3 Dist., 407 
So.2d 945. 

N.Y.—Frost V. St. Paul’s Cemetery Ass’n, 254 N.Y.S.2d 
316, 44 Misc.2d 589. 

Body already buried 

N,Y.—Application of McEviUy, 283 N.Y.S.2d 293, 54 
Misc.2d602. 

ISJtO. NBch.—^Rauhe v. Langeland Memorial Chapel, 
;nc., 205 N.W.2d 313, 44 Mich.App. 371. 

Subject to judicial control 

Conn.—In re Baskin’s Appeal from Probate, 484 A.2d 
934, 194 Conn. 635. 

Purpose of statute 

Cmm.—Tkac 2 yk v. Gallagher, 222 A.2d 226, 26 Conn. 
Sup. 290, app. dism., Sup., 220 A.2d 163, 153 
, Conn. 744. 

Tenn.—State v. Vestal, 611 S.W.2d 819. 
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18.40. N.Y.—In re Mgurdichian’s Estate, 291 N.Y. 
sad 453, 30 A.D.2d 732. 

Utah—Matter of Moyer’s Estate, 577 P.2d 108. 

45. Utah—Matter of Mryer’s Estate, 577 P.2d 108. 

1830. Utah—Matter of Moyer’s Estate, 577 P.2d 
108. 

Body not part of estate 

Utah—Matter of Moyer’s Estate, 577 P.2d 108. 

1835 Not controlling ’ 

Conn.—^In re Baskin’s Appeal from Probate, 484 A.2d 
934, 194 Qmn. 635. 

18.60, Com.—CJ.S. cited in Tkaczyk v. Gallagher, 
222 A.2d 226, 228, 26 Conn.Sup. 290, app. dism., 
Sup., 220 A.2d 163, 153 Conn. 744. 

Mo.—Rosenblum v. New Mt Sanai Cemetery Ass’n, 
App., 481 S.W.2d 593, 54 A.L.R.3d 1031. 

19. Mass.—O’Dea v. Mitchell, 213 N.E2d 870, 350 
Mass. 163. 

Direction as to cremation 

Conn.—Tkacayk v. Gallagher, 222 A.2d 226, 26 Conn. 
Sup. 290, app. dism., Sup., 220 A.2d 163, 153 
Conn. 744. 

20.10, Fla.—Mills v. Heenan, App., 382 So.2d 1317. 
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24. N.Y.—In re Mgurdichian’s Estate, 291 N.Y.S.2d 
453, 30 A.D.2d 732. 

25. Error not committed 

Miss.—Mood V. Spntt, 357 So.2d 135. 

§ 4(1). Rights as to Disturbance or 
Disinterment 
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28, U.S.—^Watson v. Manhattan and Bronx Surface 
Transit Operating Authority, D.C.NJ., 487 
F.Supp. 1273. 

Pa.—Intome v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

Tex.—CJ jS. died in Ferret v. Ferrel, Civ.App., 503 
S.W.2d 389, 390. 
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28.5. D.C.—Female Union Band Ass’n v. Unknown 
Heirs at Law, Devisees and Alienees of Mason, 
D.C., 403 F.Supp. 540, affd. 564 F.2d 600, three 
cases. 184 U.S.App.D.C. 115. 

Ind,—Hickey v. Hickey, 298 N.E.2d 29, 156 Ind.App. 
610. 

Disinterment and reburial, etc. 

Pa,—^Intorre v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

No nondelegable duty 

U.S.—Walton v. U.S., D.CGa., 484 F.Supp. 568. 

29. D.C.—Female Union Band Ass’n v. Unknown 
Heirs at Law, Devisees and Alienees of Mason, 
D.C., 403 F.Supp. 540, affd. 564 F.2d 600, three 
cases, 184 U.S.App.D.C. 115. 

Ind.—Hickey v. Hickey, 298 N.E.2d 29, 156 Ind.App. 
610. 

Miss.—Hood v. Spratt, 357 So.2d 135. 

Pa,—Intorre v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

R.I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 
430, 113 R.L 65. 

Wash.—Bellevue Masonic Temple, Inc. v. Lokken, 452 
P.2d 544, 75 Wash.2d 537. 

Coroner must secure approval and permission 

Ga.—Blanchard v, Westview Cemetery, Inc., 186 S.E.2d 
92, 228 Ga. 461. mand. conf. to 187 S.E.2d 551, 
125 Ga.App. 322. 

29.5. N.Y.—Evergreen Cemetery Ass’n v. Jurgensen, 
309 N.Y.S.2d 847, 34 A.D.2d 709—Matter of 
Bakst, 381 N.Y.S.2d 105, 51 A.D.2d 994. 

Application of Peruso, 297 N.Y.S.2d 213, 58 
Misc.2d 915, 

Pa.—Intorre v. Catholic Cemeteries Ass’n of the Dio- 
cess of Pittsburgh, 112 P.LJ. 510. 

Ga.—Blanchard v. Westview Cemetery, Inc., 186 S.E.2d 
92, 228 Ga. 461, mand. conf. to 187 S.E.2d 551, 
125 Ga.App. 322. 

29.10. D.C.—Female Union Band Ass’n v. Unknown 
Heirs at Law, Devisees and Alienees of Mason, 
D.C, 403 F.Supp. 540, affd. 564 F.2d 600, three 
cases, 184 U.S,App.D.C. 115. 

N.C.-Strickland v. Tant, 255 S.E2d 325, 41 N.C.App. 
534, cert, den., 259 S.E2d 917, 298 N.C. 304. 

30. D.C.—C.J.S. cited in Female Union Band Ass’n 
v. Unknown Heirs at Law, Devisees and Alienees 
of Mason, D.C, 403 F.Supp. 540, 548, affd. 564 
F.2d 600, three cases, 184 U.S.App.D.C. 115. 

R.I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 
430, U3 R.I. 65. 

Utah—Matter of Moyer’s Estate, 577 P.2d 108. 
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30.5. Right must yield, etc. 

Neb.-Stastny v. Tachovsky, 132 N.W.2d 317, 178 Neb. 

109. 

31. Iowa—CJ.S. cited in Life Investors Ins. Co. of 
America v. Hcline, 285 N.W.2d 31, 34. 

N.Y.—Brand v. Elmwier Cemetery Ass’n, 299 N.Y.S,2d 
573, 59 Misc.2d 408. 

N.C—CJ.S. cited in Strickland v. Tant, 255 S.E2d 
325, 327, 41 N.CApp. 534, cert, den., 259 S.E2d 
917, 298 N.C 304—Strickland v. Tant, 255 S.E2d 
325, 41 N.CApp. 534, cert, den., 259 S.E.2d 917, 
298 N.C. 304. 

Pa.—Novelli v. Carroll, 420 A.2d 469, 278 Pa.Super. 
141. 

Tex.—Fenel v. Ferrel, Civ.App., 503 S.W.2d 389. 

Utah—Matter of Moyer’s Estate, 577 P.2d 108. ' 

Ii^unctive relief 

(1) Ind.—Hickey v. Hickey, 298 N.E2d 29. 156 Ind. 

App. 610. 

(3) Fla.—Trueba v. Pawley, App. 3 Dist., 407 So.2d 

945. 

ControUing public reason or superior private 
right required 

N.Y.—Application of Peruso, 297 N,Y.S.2d 213, 58 
Misc.2d 915. 

Evidence 

(3) Other matters. 


Iowa—Life Investors Ins. Co. of America v. Heline, 285 
N.W.2d 31. 

Md.—Gallaher v. Trustees of Cherry Hill Methodist 
Episcopal Church of Cherry Hill, Inc., 399 A.2d 
936, 42 Md.App. 186. 

N.Y.—Evergreen Cemetery Ass’n v. Jurgensen, 309 
N.Y.S.2d 847, 34 A.D.2d 709. 

Pa.—Intorre v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

Good and substantial reason required before 
disinterment will be sanctioned 

Neb.—Stastny v. Tachovsky, 132 N.W.2d 317, 178 Neb. 
109. 

N.Y.—Frost V. St. Paul’s Cemetery Ass’n, 254 N.Y.S.2d 
316, 44 Misc.2d 589—Seidler v. Seidler, 258 N.Y. 
S.2d 253, 45 Misc.2d 918—^Application of McEvil- 
ly, 283 N.Y.S.2d 293, 54 Misc.2d 602—Application 
of Von Gross, 288 N.Y.S.2d 308, 56 Misc,2d 275. 

Laches held applicable 

N.Y.—Martin v. Washington Cemetery, 331 N.Y.S.2d 
768, 39 A.D.2d 552. 

Distinterment refused 

Pa.—Com. V. Kivlin, 406 A.2d 799, 267 Pa.Super. 270. 

Utah—Matter of Moyer’s Estate, 577 P.2d 108. 

32, Ga.—CJJS. quoted in Tully v. Tully, 177 S.E2d 
49, 50, 226 Ga. 653. 

Miss.—Hood v. Spratt, 357 So.2d 135. 

R.I.—Sullivan v. Catholic Cemeteries, Inc., 317 A.2d 
430, 113 R.I. 65. 

Tenn.—CJJS. cited in Mallen v, Mallen, App., 520 
S.W.2d 736, 737. 

33. Miss.—Hood v. Spratt, 357 So.2d 135. 

N.Y.—Application of Peruso, 297 N.Y.S.2d 213, 58 
Misc.2d 915. 
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33,10 III.—CJ.S. quoted at length in Mestjian v. 
Town of Cerro Gordo, 475 N.E.2d 287, 289, 86 
I11.DCC. 290, 131 IU.App.3d 16. 

R.I.—Previty v. Cappuccio, 266 A.2d 39, 107 R,l, 210. 

33.30. D.C.— C.J.S. cited in Female Union Band 
Ass’n V. Unknown Heirs at Law, Devisees and 
Alienees, of Mason, D.C., 403 F.Supp. 540, 550, 
affd. 564 F.2d 600, three cases, 184 U.S.App.D.C 
115. 
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33.50. Tex.—Ferrel v. Ferrel, Civ.App., 503 $.W.2d 
389. 

Burial in wrong grave 

N.Y.—Zablotower v. Mt. Zion Cemetery, 413 N.Y.S.2d 
106, 98 Misc.2d 77. 

35. Ohio—Tamarkin v. Children of Israel, Inc., 206 
N.E2d 412, 2 Ohio App.2d 60, app. dism. and 

, cert. den. 86 S.Ct, 1380, 384 U.S. 157, 16 L.Ed.2d 
433. 

Or.—Bash v. Fir Grove Cemeteries, Co., 581 P.2d 75, 
282 Or. 677. 

R.I.—Previty v. Cappuccio, 244 A.2d 414, 104 R.L 388, 
app. after remand 266 A.2d 39, 107 R.I. 210. 

37. N.V.—Application of McEvilly, 283 N.Y.S.2d 
293, 54 Misc.2d 602. 

N.Y.—Saperstein v, Commercial Travelers Mut. Acc, 
Ass’n. 349 N.y.S.2d 207, 42 A.D.2d 487, cert, 
ques. ans. 324 N.E2d 539, 36 N.Y,2d 79. 365 
N.Y.2d 154. 

Application of McEvilly, 283 N.Y.S.2d 293, 54 

• Misc.2d 602. 

Tex—Nixon v. Collins, Civ.App., 421 S.W.2d 682. 

39, N.Y.—Evergreen Cemetery Ass’n v, Jurgensen* 
309 N.Y.S.2d 847, 34 A.D.2d 709. 

Application of McEvilly, 283 N.Y.S.2d 293, 54 
Misc.2d 602—Application of Cabot, 286 N.V.i2d 
598, 55 Misc.2d 742. 

41.5. Ohio—Tamarkin v. Children of Israel, Inc., 206 
N.E2d 412, 2 Ohio App.2d 60, app. dism. and 
cert. den. 86 S.Ct. 1380, 384 U.S. 157, 16 L.Ea.2d 
433. 
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42. Ind.—Hickey v. Hickey, 298 N.E.2d 29, 156 Ind 
App. 610. 

Miss.—Hood V. Spratt, 357 So.2d 135. 

N.Y.—Brogan v. St. Joseph’s Cemetery, 262 N.Y.S 2d 
724, 47 Misc. 315—Application of Von Gross, 288 
N.Y S.2d 308, 56 Misc.2d 275. 

Pa.—Zale v. Koons, 38 D. & C.2d 583, 16 Fiduciary 70, 
56 Luz.LReg. 71. 

42.20. N.Y.—Brogan v. St. Joseph’s Cemetery, 262 
N.Y.S.2d 724, 47 Misc 2d 315—Application of 
McEvilly, 283 N.Y.S.2d 293, 54 Misc.2d 602—Ap¬ 
plication of Von Gross, 288 N.Y.S.2d 308, 56 
Misc.2d 275. 
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43. N.Y.—Brogan v. St. Joseph’s Cemetery, 262 N.Y. 
S.2d 724, 47 Misc.2d 315—C.J.S. cited in People 
V. Miller, 368 N.Y.S.2d 788, 790, 82 Misc 2d 72. 

Ohio—^Tamarkin v. Children of Israel, Inc., 206 N.E.2d 
412, 2 Ohio App.2d 60, app, dism. and cert. den. 86 
S.Ct. 1380, 384 U.S. 157, 16 L Ed 2d 433. 

44. N.Y.—Application of McEvilly, 283 N.Y.S.2d 
293, 54 Misc.2d 602. 

45.5. Ohio—Tamarkin v. Children of Israel, Inc., 206 
N.E.2d 412, 2 Ohio App.2d 60, app. dism and 
cert. den. 86 S.Ct. 1380, 384 U.S. 157, 16 L.Ed2d 
433. 

Pa.—Intorre v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P.L.J. 510. 

46. Tcnn.—Mallen v. Mallen, App, 520 S.W.2d 736. 
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49. N.Y.—Frost v. St. Paul’s Cemetery Ass’n, 254 
NY.S.2d 316, 44 Misc.2d 589—Application of 
McEvilly, 283 N.Y.S.2d 293, 54 Misc.2d 602. 

Length of time of intennent 

Pa—Zlale v. Koons, 16 Fiduciary 70, 56 Luz.L.Reg. 71 

Pisadvantage to co>owners of plot 

N.V.—Application of Cabot, 286 N.Y.S.2d 598, 55 
Mi$c.2d 742. 

§ 4(2). — Rights of Particular 
Persons 
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57, Mass.—^Stackhouse v. Todisco, 346 N.E.2d 920, 
370 Mass. 860. 

Or.—Bash v. Fir Grove Cemeteries Co., 581 P.2d 75, 
282 Or. 677. 

Not a property right 

Or.—Bash v. Fir Grove Cemetenes Co., 581 P.2d 75, 
282 Or. 677. 

58. N.C.—Strickland v. Tant, 255 S.E.2d 325, 41 
N.C.App. 534, cert, den., 259 S.E.2d 917, 298 
N.C. 304. 

60. Desire of stranger less determinative 

N.Y.—Brand v. Elmwier Cemetery Ass’n, 299 N.Y.S 2d 

573, 59 Misc.2d 408. 

Ohio—Mutual of Omaha Ins. Co. v. Garrigan, 285 
N.E.2d 395, 31 Ohio Misc. 1. 

61. Md,—Dougherty v. Mercantile-Safe Deposit & 
Trust Co., 387 A.2d 244, 282 Md. 617. 

N.Y.—In re Bamcr’s Estate, 270 N.Y.S.2d, 678, 50 
Misc.2d 517. 

Estrangement 

(2) Other matters. 

Conditions imposed 

N.Y.—Frost V. St. Paul’s Cemetery Ass’n, 254 N.Y.S.2d 
316, 44 Misc.2d 589. 

62. Miss.—Hood v. Spratt, 357 So.2d 135. 

Tex.—^Ferrel v. Ferre!, Civ.App., 503 S.W.2d 389 

Ora! agreement notwithstanding 

Or.—Bash v. Fir Grove Cemeteries Co., 581 P.2d 75, 
282 Or. 677. 
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63.5. R.I.—Sullivan v. Catholic Cemetenes, Inc. 317 
A.2d 430, 113 RI 65. 

64. R.I.—Sullivan v Catholic Cemeteries, Inc., 317 
A.2d 430, 113 RI 65. 
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67. R.I—Brevity v. Cappuccio, 244 A.2d 414, 104 
R.I 388, app after remand 266 A 2d 39, 107 R.I, 
210 

§ 4(3). -— Disinterment for Evi¬ 
dential Purposes; Autop¬ 
sies 
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75.51. Coordinate jurisdiction 

Neb.—Stastny v Tachovsky, 132 N.W 2d 317, 178 Neb. 
109 

Body in other county 

Colo.—Beere v. Miller, 403 P.2d 862, 157 Colo. 502. 

75.53. Fla.—In re Brown’s Estate, App., 201 So.2d 
616. 

Iowa—C.J.S. quoted at length in Life Investors Ins. Co. 
of America v. Hehne, 285 N.W 2d 31, 34 

Mo.—State v. Whiteaker, 499 S.W.2d 412, 63 A.L.R.3d 
1281, cert. den. 94 S.Ct. 1472, 415 US. 949, 39 
L.Ed.2d 565. 

Tenn.—State v. Jefferson, 529 S.W.2d 674, app. after 
remand Cr.App., 559 S.W.2d 649 

75.54. Neb.—C.'j.S. cited in, Stastny v. Tachovsky, 
132 N.W.2d 317, 325, 178 Neb. 109. 

75.57. Neb.—Stastny v. Tachovsky, 132 N.W.2d 317, 
178 Neb. 109 

75.59. Ohio—Mutual of Omaha Ins Co. v. Garrigan, 
285 N.E2d 395, 31 Ohio Misc. 1. 

75.62. Ohio—Mutual of Omaha Ins Co. v. Garrigan, 
285 N.E.2d 395, 31 Ohio Misc. 1 

Tex.—Eddowes v. Cuny, Civ App., 599 S.W.2d 367, 
err. ref no rev. err. 

No standing to exhume 

Tex.—Eddowes v. Curry, Civ.App., 599 SW.2d 367, 
err. ref. no rev. err. 

§ 5. Duties as to Burial 
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76, Mo.—Rosenblum v. New Mt Sinai Cemetery 
Ass’n, App., 481 S.W.2d 593, 54 A.L.R.3d 1031. 

Tenn.—Carney v. Smith, 437 S.W.2d 246, 222 Tenn. 
472. 

77. R.I—Sullivan v. Catholic Cemeteries, Inc., 317 
A.2d 430, 113 R.I. 65. 

79.50. Exercise of police power upheld 

Fla.—Telophase Soc. of Florida, Inc. v. State Bd of 
Funeral Directors and Embalmers, 334 So.2d 563. 

81. Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 
Rptr. 481, 231 CA.2d 1. 

§ 6. Civil Liabilities 
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82. Tenn.—Johnson v. Womwi’s Hospital, App., 527 
S.W.2d 133. 

§ 7 . -Funeral or Burial Ex¬ 

penses ( 
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85.50. Tex.—Glover v. Elliston, Civ.App., 529 
S.W.2d 119. 

Liability for funeral expenses is 
strictly limited.*^-^^ 

85.55. N.Y.—Jaudon v White, 302 N.Y.S.2d 281, 60 
Misc.2d 86. 

86. N.Y.—Schoenfeld v. Ochsenhaut, 452 N.Y.S.2d 
173, 114 Misc 2d 585. 
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Tex.—Glover v. Elliston, Civ.App., 529 S.W,2d 119. 

86.5. Cal.—Sinai Temple v, Kaplan, 127 CaLRptr. 80, 
54 C.A3d 1103. 

N.Y.—Riverside Memorial Chapel, Inc. v. Albert, 352 
N.Y.S.2d 581, 76 Misc.2d 1070. 

Tex.—Glover v. Elliston, Civ.App., 529 S.W.2d 119. 

Pre-arranged funeral plans have 
been the subject of statutory regula- 

86.50. Statute held valid 

(1) Generally, 

Iowa—Cedar Memorial Park Cemetery Ass’nr v. Person¬ 
nel Associates, Inc,, 178 N.W 2d 343. 

Utah—Utah Funeral Directors & Embalmers Ass’n v. 
Memorial Gardens of the Valley, Inc., 408 P.2d 
190, 17 Utah2d 227 

(2) Under police power. 

Kan.—State ex rel. Londerholm v Anderson, 408 P.2d 
864, 195 Kan, 649. 

(3) Onerous effect does not render statute invalid. 
Kan.—State ex rel. Londerholm v Anderson, 408 P.2d 

864, 195 Kan. 649. 

Purpose 

Utah—Utah Funeral Directors & Embalmers Ass’n v. 
Memorial Gardens of the Valley, Inc,, 408 P2d 
190, 17 Utah2d 227 

Contract violating statute nuUity 
Utah—Utah Funeral Directors & Embalmers Ass’n v. 
Memorial Gardens of the Valley, Inc., 408 P.2d 
190, 17 Utah2d 227. 

Statute inapplicable 

Mo.—Hutchings v, Valhalla Cemetery, App., 622 
S.W.2d 296. 

87. Preneed funeral contracts 

Iowa—Cedar Memonal Park Cemetery Ass’n v. Person¬ 
nel Associates, Inc, 178 N.W.2d 343, 
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87.5. Contract held not to exist 

N.Y.—Moloney Funeral Home, Inc. v. Gurnell, 257 
N.Y.S.2d 355, 45 Misc.2d 678—Jaudon v. White, 
302 N.Y.S.2d 281, 60 Misc.2d 86—Riverside Me¬ 
morial Chapel, Inc. v. Albert, 352N.Y.S.2d 581, 76 
Mi$c.2d 1070—^Schocnfeld v. Ochsenhaut, 452 N.Y. 
S.2d 173, 114 Misc.2d 585. 

88. Volunteer 

Cal.—Sinai Temple v. Kaplan, 127 Cal.Rptr. 80, 54 
C.A3d 1103. 

§ 8(1). -Torts 

88.50. U.S.—Hamilton v. Chaffin, C.A.Miss., 506 
F,2d 904. 

La.—Morgan v Richmond, App., 336 So.2d 342. 
Unifonn Anatomical <xift Act provision upheld 
Wis.—^Williams v. Hofmann, 223 N.W.Zd 844, 66 
Wis.2d 145, 76 A L.R.3d 880. 

No entitlement to recovery 
Fla.—Przybyszewski v. Metropolitan Dade County, 
App., 363 So.2d 388. 

Ky,—Hall v. England, 534 S.W.2d 456. 

88,55. Md.—Snyder v. Holy Cross Hospital, 352 
A.2d 334, 30 Md.App. 317. 

N.Y.—^Finn’s Estate v. City of New York, 350 N.Y.S.2d 
552, 76 Misc.2d 388 

89. Pa.—Papieves v. Lawrence, 263 A,2d 118, 437 Pa. 
373, 48 A.L.R.3d 233. 
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89.10. U.S.—Wood V. United Air Lines, Inc., C.A. 
Wyo., 404 F.2d 162. 

(2al.—Siani Temple v. Kaplan, 127 Cal.Rptr. 80, 54 
C.A.3d 1103. 

Mich.—Rauhe v. Langeland Memorial Chapel, Inc., 205 
N.W.2d 313, 44 Mich. App. 371. 

89.15. Or.—^Hovis v. Qty of Bums, 415 P.2d 29, 243 
Or. 607. 
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Tenn.-nJohnson v. Woman’s Hospital, App., 527 
S.W.2d 133, 

89.40. Fla.—CJJS. dted in Jackson v. Rupp, 228 
So.2d 916, 918, writ discharged. Sup., 238 So.2d 
86 . 

§ 8(2). -— Interference With 

Right of Burial 

93. Aladca—Bums v. Anchorage Funeral Chapel, 495 
P.2d 70. 

CaL—Sinai Temple v. Kaplan, 127 Cal.Rptr. 80, 54 
CA.3d 1103. 

N.Y.—Weidgast v. State, 254 RY.S.2d 952, 44 Misc.2d 
824. 

Alter hojrial cause of action for money damages does 

not exist unless actual money damages exist. 

R.I.—Lonardo v. Quaranta, 205 A.2d 837, 99 R.I. 70. 
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93J5. N.Y.—Gratton v. Baldwinsville Academy and 
Central School, 267 N.Y.S.2d 552,49 Misc.2d 329. 

94. N.Y.—Markowitz v. Fein, 290 N.Y.S.2d 128, 30 
A.D.2d 515, motion dism. 244 NX:2d 873, 23 
N.Y2d 800, 297 N.Y.S.2d 303—Cerelli v. Wein, 
303 N.Y.S.2d 316, 60 Misc.2d 345. 

Interference by dose relatiTe 

CaL—Sinai Temple v. Kaplan, 127 CalRptr. 80, 54 
CA.3d 1103. 

§ 8(3).-Mutilation, Em¬ 

balmment, and Autopsies 

96. U.S.—^Hendriksen v. Roosevelt Hospital, D.C. 
N.Y., 297 F.Supp. 1142. 

N.Y.—Weingast v. State, 254 N.Y.S.2d 952,44 Misc.2d 
824. 

Wa.—Scarpad v. hfilwaukee Ctounty, 292 N.W.2d 816, 
96 Wis.2d 663, 18 A.L.R.4th 829. 

0inectioa held multOation 

La.—French v. Ochsner Oinic, App., 200 So.2d 371, 
writ ref. 202 So.2d 652, 251 La. 34. 
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No UablUty on city 

Tex.—Mills V. Qty of Dallas, Civ.App., 539 S.W.2d 
401 
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4, Fla.—Rupp V. Jackson, 238 So.2d 86. 

Jackson v. Rupp, App., 228 So.2d 916, writ 
<iisdiai:i^ Sup., 238 So.2d 86. 

Uls.—Scarpad V. hfilwaukee County, 292 N.W.2d 816, 
96 Wis.2d 663, 18 A.LR.4th 829. 

Non-interference with burial as not precluding 
recorery 

La.—French v. Ochsner Cliiiic, App., 200 So.2d 371, 
writ ref. 202 So.2d 652, 251 La. 34. 

6. Ky.—Lashbrook v. Barnes, 437 S.W.2d 501 

7, Autopsy within olfldnl discretion 

N.C-Gnd V. 321 S.E2d 888, 312 N.C 310. 

13. IJahility fer negligent performance of an- 

tofMiy 

Wash.—Oould v. Reay, 695 P.2d 126, 39 WasEApp. 
730. 
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19. Fliysicfan not liable 

U.S.—Chaporro v. Jackson A Perkins Co., CA.N.Y., 
346 FJd 677, cert den. 86 S.a 321 382 U.S. 931, 
15 L.£d.2d 341 

§ 8(4). —-Disturbance or Di- 

sintennent 

25J50. Ala.—Payne v. Alabama Cemetery Aas'n, Inc.. 
413 So.2d 1067. 

N.M.—Matter of Johnson, 612 P.2d 1301 94 N.M. 491. 
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31. W.Va.—CJA dtcd in Whitehair v. Highland 
Memory Gardens, Inc., 327 S.E.2d 438, 440. 

§ 8(5).-Damages 

36. N.Y.—Gratton v. Baldwinsville Academy and 
Central School, 267 N,Y.S.2d 55149 Misc.2d 329, 

Extensive multilation as additional element of 
damages 

La.—French v. Ochsner Clinic, App., 200 So.2d 371, 
writ ref. 202 So.2d 651 251 La. 34. 

37. Fla.—Rupp v. Jackson, 238 Soid 86. 

Exemplary or punitiye damages not warranted 

(3) Other instances. 

Ill—Cybart v. Michael Reese Hospital and Medical 
Center, 365 N.E.2d 1001 S IllDec. 616, 50 lU. 
App.3d 411. 

N.Y.—Markowitz v. Fdn. 290 N.Y.S.2d 128, 30 
A.D.2d 515, motion dism. 244 N.E2d 873, 23 
N.Y.2d 800, 297 N.Y.S.2d 303. 
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39. Amount held adequate 

(5) La.—Morgan v. Richmond, App., 336 So.2d 342. 

N.Y.—Weingast v. State, 254 N.Y.S.2d 952, 44 Misc.2d 
824—Schmidt v. Schmidt, 267 N.Y.S.2d 645, 49 
Misc.2d 498. 

Tex.—Nixon v. Collins, Civ.App., 421 S.W.2d 682— 
Clark V. Smith, Olv.App., 4^ S.W.2d 191 err. ref. 
n.r.e. 

Award held inadequate 

La.—French v. Ochsner Clinic, App., 200 So.2d 371, 
writ ref. 202 So.2d 651 251 U. 34. 
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42. N.Y.—^Finn’s Estate v. City of New York, 350 
N.Y.S.2d 551 76 Misc2d 388. 

Tenn.—Johnson v. Woman’s Hospital, App., 527 
S.W.2d 133. 

Impact rule held not applicable 

Pa.—Papieves v. Lawrence, 263 A.2d 118, 437 Pa. 373, 
48 A.L.R3d 233. 

43. Miss.—Daniels v. Adkins Protective Service, Inc., 
247 So.2d 710, 48 A.L.R3d 257. 

Pa.—Papieves v. Lawrence, 263 A.2d 118, 437 Pa. 373, 
48 A.L.R3d 233. 

45.5, Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal. 
Rptr. 481, 231 C.A.2d 1. 

N.Y.—Weingast v. State, 254 N.Y.S.2d 951 44 Misc.2d 
824. 

Recovery by infant 

N.Y.—Bonilla v. Reeves, 267 N.Y.S.2d 374, 49 Misc.Zd 
i73. 
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45.15. Anguish held not be minimis 

La.—French v. Ochsner Clinic, App., 200 So.2d 371, 
writ ref. 202 So.2d 651 251 U. 34. 

46. U.S.—Hendriksen v. Roosevelt Hospital, D.C. 
N.Y., 297 F.Supp. 1141 

La.—French v. Ochsner Clinic, App., 200 So.2d 371, 
writ ref. 202 So.2d 651 251 La. 34. 

§ 9. -Actions 

48.50. Iowa—C J.S. quoted in Life Investon Ins. Co. 
of America v. HeUne, 285 N.W.2d 31, 35. 

Accrual 

N.Y.—Bonilla v. Reeves, 267 N,Y.S.2d 374,49 Mi8c.2d 
273. 

Cure of error In order 

Ark.—Donaldson v. Holcomb, 396 S.W,2d 281, 239 
Ark. 958. 

Law governing 

U.S.—Tully V. Pate, D.C.S.C., 372 F.Supp. 1064. 

Mo.—Rosenblum v. New Mt Sinai Cemetery Ass*a, 
App., 481 S.W.2d 593, 54 AL.R.3d 1031. 
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49. N.M.—Matter of Johnson, 612 P.2d 1302, 94 
N.M. 491. 

Pa.—^Traez v. Blasic, 39 D. & C.2d 573, 27 (Cambria 

201 . 

Wash.—Bellevue Masonic Temple, Inc. v. Lokken, 452 
P.2d 544, 75 Wash.2d 537. 
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52.10. Tex.—^Nixon v. Collins, Civ.App., 421 S.W.2d 
682. 

52.15. Tex.—Nixon v. Collins, Civ.App., 421 S,W.2d 
682. 

52J5. Mass.-0’Dea v. MitcheU, 213 N.E2d 870, 
350 Mass. 163. 

52.30. N.Y.—In re Mgurdichian’s Estate, 291 N.Y. 
S.2d 453, 30 AD:2d 732. 

Widow 

Ky.—Hazelwood v. Stokes, 483 SW.2d 576. 

52.35. N.Y.—In re Mgurdichian’s Estate, 291 N.Y. 
S.2d 453, 30 A.D.2d 732. 

52.50. N.Y.—In re Mgurdichian’s Estate, 291 N.Y. 

S.2d 453, 30 A.D.2d 732. 

Not real party in interest 
Alaska—Bums v. Anchorage Funeral Chapel, 495 P.2d 
70. 
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52.65. Cal.—Cohen v. Groman Mortuary, Inc., 41 
Cal.Rptr. 481, 231 C.A.2d 1. 

54. N.Y.-Weingast v. State, 254 N.Y.S.2d 952. 44 
Misc.2d 824. 

55. N.Y.—Weingast v. State, 254 N.Y.S.2d 952, 44 
Misc.2d 824. 

All interested parties must be joined 
in a single action.^®’ 

59.10. N.Y.-Bonilla v. Reeves, 267 N.Y.S.2d 374,49 
Misc.2d 273. 

60. Judgment for payment unauthorized 

Ma».—Stackhouse v. Todisco, 346 N.E.2d 920, 370 

Mass. 860. 

60.5. Held no defense 

Tex.—^Nixon v. Collins, Civ.App., 421 S.W.2d 68Z 

61, R.I.—Brevity v. Cappuccio, 244 A.2d 414, 104 
R.L 388, app. after remand 266 A.2d 39, 107 R.I. 
210 . 
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63. Cause of action not stated 
Cal.—Cohen v. Groman Mortuary, Inc., 41 Cal.Rptr. 
481, 231 C.A2d 1. 

Mich.—Bufford v. Brent, 320 N.W.2d 323, 115-Mich. 
App. 146. 

Okl—Dean v. Chapman, 556 P.2d 257. 

Cause of action stated 

N.Y.-Cerelli v. Wein, 303 N.Y.S.2d 316, 60 Misc.2d 
345. 

Allegations held sufficient 

(2) Other allegations. 

Ala.—Eternal Rest Cemetery Corp. v. Pugh, 366 So.2<l 
1113. 

63.15. Ailegations held sufficient 

(4) Pa,—Papieves v. Lauvrence, 263 A.2d 118, 437 
Pa, 373, 43 AL.R.3d 233. 

Allegations held insufficient 

(2) Other allegations. 

Mass.-0’Dea v, MitcheU, 213 N.E2d 870, 350 Mast. 
163. 

6330. Okl—Dean v. Chapman, 556 P.2d 257. 
Allegations held sufficient 
(6) Fla.—Prescott v. Lovett, App., 239 So.2d 606. 

' page 523 

72. Cause of action not stated 
Cal.—Cohen v. Groman Mortuary, Inc., 41 CalRptr. 
481, 231 C.A.2d 1. 
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75. Removal of body 

Pa.—Intorre v. Catholic Cemeteries Ass’n of the Dio¬ 
cese of Pittsburgh, 112 P L.J. 510. 

(2) Other matters. 

U.S.—Darr v Carter, D C.Ark., 487 F Supp. 526, affd., 
C A , 640 F 2d 163 

76. Miss —Daniels v. Adkins Protective Service, Inc., 
247 So.2d 710, 48 A.L.R.3d 257. 

page 524 

77. Mo—Rosenblum v. New Mt. Sinai Cemetery 
Ass’n, App, 481 S.W.2d 593, 54 AL.R.3d 1031 

79. Ind—Hickey v. Hickey, 298 N,E2d 29, 156 Ind. 
App. 610, 

Mo—Rosenblum v. New Mt. Sinai Cemetery Ass’n, 
App., 481 S.W.2d 593, 54 A.L R3d 1031. 

Evidence held sufficient 

(7) Ark.—Donaldson v. Holcomb, 396 SW.2d 281, 
239 Ark. 958. 

Ky.—Lashbrook v. Barnes, 437 S.W.2d 502. 

N.Y.—Schmidt v. Schmidt, 267 N.YS.2d 645, 49 
Misc.2d 498 

Tex.—Nixon v. Colhns, Civ.App., 421 S.W2d 682. 
Evidence held insufficient 

(1) Ala.—Eternal Rest Cemetery Corp v Pugh, 366 
So.2d 1113. 

(9) To show other matters 

U.S.—Lipka v. U.S., D.C.N.Y., 249 F.Supp. 213, affd., 
C.A., 369 F.2d 288, cert. den. 87 S Ct. 2061, 387 
U.S. 935, 18 L.Ed.2d 997. reh. den 87 S.Ct. 2129, 
388 U.S. 925, 18 LEd.2d 1381. 

Other matters relating to review 
have been adjudicated.®^ 

Prejudicial error 

82.10. Ark.—Donaldson v. Holcomb, 396 S.W.2d 
281, 239 Ark. 958 
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80. Evidence warranting submission 

U.S,—Hendriksen v Roosevelt Hospital, D.C.N Y., 297 
F.Supp. 1142. 

Tex.—Tackett v. Terrill, Qv.App, 404 SW.2d 158. 

§ 10. Offenses and Prosecutions 
Therefor 

page 526 

83. N.M.—State v. Hartzler, 433 P.2d 231, 78 N.M. 
514. 

Pa.—Com< V. Keller, 35 D. & C.2d 615, 10 Lebanon 
254. 

Statute construed 

Iowa—State v. Aldrich, 231 N.W.2d 890, 81 A.L.R.3d 
1062. 

Other statutory offenses as to dead 
bodies have been created.®^’ 

89.5. N.Y.—People v. Beige, 372 N.Y.S.2d 798, 83 
Misc.2d 186. 

Treating corpse in way that would outrage 
Ohio—State v. Glover, 479 N.E.2d 901, 17 Ohio App.3d 
256, 17 O.B.R. 524. 

Purpose of statute 

N.J.—State V. Homer, 206 A.2d 905, 86 N.J.Super. 351. 
Statute immunixing from criminal liability up¬ 
held 

Wis,—Williams v. Hofmann, 223 N.W.2d 844, 66 
Wis.2d 145, 76 A.L.R.3d 880. • 

Abandoning dead human body 
Neb.—State v. Robinson, 274 N.W.2d 553, 202 Neb. 
210, cert. den. 100 S.Ct. 136, 444 U.S. 865, 62 
L.Ed.2d 88. 

Tenn.—State v. Vestal, 611 S.W.2d 819. 
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9. Substance of complaint 
N M—State v Hartzler, App., 433 P.2d 231, 78 N.M 
514. 

25. NM—State v. Hartzler, App., 433 P.2d 231, 78 
N.M. 514. 
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29. Evidence held sufficient 

Neb.—State v. Robinson, 274 N W.2d 553, 202 Neb 
210, cert den 100 SCt 136, 444 U.S 865, 62 
LEd.2d 88. 

N.M.—State v Hartzler. App., 433 P2d 231, 78 N.M. 
514. 

30. Evidence held to warrant submission 

(4) In other prosecutions 

N.J.—State V. Homer, 206 A 2d 905, 86 N.J.Super 351. 

Sentence, Matters relating to the 
sentence imposed in a prosecution for 
an offense relating to dead bodies have 
been adjudicated.^* ^ 

31.5. Sentence not excessive 

Neb.—State v. Robinson, 274 N.W,2d 553, 202 Neb. 
210, cert. den. 100 S.Ct. 136, 444 U.S 865, 62 
L.Ed.Zd 88 
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DEADHEAD. 

Phrase: Other phrases are set out in 
the note.’ * 

9.1. To “deadhead” vehicle is to transport it from one 
point to another without cargo in order to pick up 
cargo at latter point for delivery to another desti¬ 
nation.—National Freight, Inc v. U S., D.C.N J, 
359 F.Supp. 1153, 1159 

DEAF. Unable to hear; hearing in¬ 
distinctly; hard of hearing.*’^® 

17.50, Stedman Med.D 
Prelinguaily deaf 

One who is unable to hear or speak is “prelinguaily 
deaf’.—In re Adoption of Richardson, 59 Cal.Rptr. 
323, 324, 251 C.A.2d 222. 

DEAL, 

page 531 

31. Tex.—Nelson v. Union Equity Co-op Exchange, 
Tex., 548 S.W.2d 352, 355, 95 A.LR.3d 471. 

page 532 

48, Tex— C.J.S. cited in Merchants Fast Motor 
Lines, Inc. v. Bullock, Tex, 548 S.W.2d 478, 481. 

DEALER. 

page 533 

Alaska—C.J.S. cited in State, Dept, of Rev. v. Deben- 
ham Elec. Supply Co., 612 P.2d 1001, 1002. 

DEATH 

§ 1. Death 

page 546 

1.5. Cessation of all functioning of brain in¬ 
cluding brain stem 

Colo.—Lovato V. Distnet Court In and For Tenth 
Judicial Dist., 601 P.2d 1072, 198 Colo. 419, over¬ 
ruling Sauers v. Stolz, 121 Colo. 456, 218 P.2d 741. 
N.Y.—People v, Eulo, 472 N.E.2d 286, 63 N.Y.2d 341, 
482 N.y.S2d 436, 42 A.L.R. 4th 723. 

2.20. Person not filling definition of death 
held “aHve” 

N.J.—Matter of Quinlan, 348 A.2d 801, 137 N.J.Super. 
227, mod. and remd. on oth. grds. 355 A.2d 647, 70 
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N.J. 10, 79 A.L.R.3d 205, cert den. 97 S.Ct. 319, 
429 U.S. 922, 50 L.Ed 2d 289. 

Standard defined by law 

Wash.—In re Welfare of Bowman, 617 P.2d 731, 97 
Wash 2d 407. 

3. Pa—C.J.S. cited in Galvin v. Occidental Life Ins. 
Co of Cal., 211 A.2d 120, 122, 206 Pa.Super. 61. 

§ 5. Presumption of Contmuance of 
Life 

page 547 

6.50. La.—Fontenot v. Southern Farm Bureau Cas. 
Ins Co., App , 304 So.2d 690, writ den., Sup., 307 
So.2d 640 

Miss.—State v Fabian, 263 So.2d 773, app. after re¬ 
mand 284 So 2d 55. 

N Y—In re Hunt’s Will, 297 N.Y.S.2d 93, 58 Misc.2d 
995—Rosemont Enterpnses, Inc. v. Choppy Pro¬ 
ductions, Inc., 347 N.Y.S 2d 83, 74 Misc.2d 1003. 
7. U.S.—duPont de-Bie v Vredenburgh, C.A.Md., 490 
R2d 1057. 

U S. v Sterkowicz, D.C.II1., 266 F.Supp. 703. 
D.C.—Bowman v. Reeding & Co., C.A., 449 F.2d 956, 
145 U.S.App.D.C. 294. 

Ill —People ex rel. Blackmon v. Brent, 240 N.E.2d 255, 
97 Ill. App 2d 438. 

N Y.—Rodak v Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 
Arbitration claimant who died on day award 
signed presumed alive at time of signing 
Cal —Walter v. National Indem. Co., 83 Cal.Rptr. 803, 
3 C A.3d 630. 
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10.15. Mass—Ross v. Cohen. 223 N.E.2d 805, 352 
Mass. 51 

10.20. N J.—DeSena v. Prudential Ins. Co of Amer¬ 
ica, 284 A.2d 363. 117 N.J.Super. 235. 

page 549 

15.5. U S. —duPont de-Bie v. Vredenburgh, C.A.Md., 
490 F.2d 1057. 

15.15. U.S —U S. V. Sterkowicz, D.C.Ill., 266 F.Supp. 
703 

16. U.S.—US. V. Sterkowicz. D.C.Ill., 266 F.Supp. 
703. 

Ala —Matter of Dawson’s Estate, 346 So.2d 386. 
Mass.—Ross v. Cohen, 223 N.E.2d 805, 352 Mass. 51. 
N Y —Rodak v. Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 

page 550 

19. Cal—In re Bassi’s Estate, 44 CalRptr. 541, 234 
C.A 2d 529. 

§ 6. Presumption of Death Arising 
from Absence 

22. U.S.—Secretary of Health, Ed, and Welfare v, 
Meza, C.A.Cal., 368 F.2d 389. 

U.S. V. Sterkowicz, D.C.Ill., 266 F.Supp. 703. 
Ala —Matter of Dawson’s Estate, 346 So.2d 386. 

Cal.—In re Bassi’s Estate, 44 Cal.Rptr. 541, 234 C.A.2d 
529. 

Ga.—Georgia Cas. & Sur. Co. v. Bloodworth, 170 
S.E.2d 433, 120 Ga.App. 313. 

Ill —Praznik v, Sport Aero, Inc., 355 N.E.2d 686, 42 
Ill.App.3d 330. 

N.Y.—In re Regas’ Estate, 359 N,Y.S.2d 857, 79 
Misc.2d 170. 

R.I.—MacMurray v Comstock, 208 A.2d 119, 99 R.L 
368. 
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22.5. Other statements 

(3) It is unfair to require that affairs of other persons 
affected by those of missing person be held in a^yance 
indeterminately, especially when there is good chance 
that missing person is dead. 

U.S.—Mando v. Secretary of Health and Human Servic¬ 
es, C,A.N.y., 737 F.2d 278. 
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22.10. N.Y,~Estate of Dehn, 405 N.Y.S.ld 179, 94 
Misc.2d 260. 

22.15. N.Y.—Chairamonte v. Chiaramonte, 435 N.Y. 
S.2d 523, 106 Misc.2d 822. 

page 553 

A provision of the Uniform Absence 
as Evidence of Death and Absentees’ 
Property Law expressly modifies the 
common-law rule by abolishing the sev¬ 
en-year presumption of death while 
permitting a period of absence, for sev¬ 
en or any other number of years, to be 
considered with all other circumstan¬ 
tial evidence to determine whether by 
a preponderance of the evidence the 
absentee is deceased.^^ “ 

22.20. Tcim.--Annstrong v. Pilot Life Ins. Co., App., 
656 S.W.2d 18. 

A court of equity can only make a 
determination of death by using the 
seven year presumption of death.^^ ^ 

24.5. HI.—Presbyterian Church of Carlyle v. St. Louis 
Union Trust Co., 310 N.E2d 412, 18 Ill.App.3d 
713. 

25. Fla.-—In re Wilson’s Estate, App., 186 So.2d 283. 
Pa.—In re Czerwonka’s Estate, 41 D. & C.2d 294, 16 

Bucks 360, 17 Fiduciary 148. 

Presamptioii does not prove existence of actual 
life prior to decree 

Ohio—State ex rd. Hammond v. Public Emp. Retire¬ 
ment System, 280 N.E2d 904, 29 Ohio St.2d 191 
25a0. CaL—Pollack v. Hamm, 90 Cal.Rptr. 181, 475 
- P.2d 213, 3 C3d 264. 
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26 . NJ.—DeSena v. Prudential Ins. Co. of America, 
284 A.2d 363, 117 NJ.Super. 235. 

26J. Cal—Pollack v. Hamm, 90 Cal.Rptr 181, 475 
P.2d 213, 3 C.3d 264. 

N.Y—Win of Conrad, 440 N.Y.S.2d 991, 109 Misc.2d 
756. 

27. N.Y—lacobs v. Stark, 373 N.Y.S.2d 758, 83 
Mi8C.2d 605. 

2$. Cal.—Pollack v. Hamm, 90 Cal.Rptr. 181, 475 
P.2d 213, 3 C3d 264. 

30. Not presumption of law but rule of reason¬ 
ing 

Conn.—^Borzage v. Metropolitan Life Ins. Co., 270 A.2d 
688, 6 Conn-Gr. 269, 

Presomption of fact 

N.Y.—^Kutner v. New England Mut. Life Ins. Co. of 
Boston, 395 N.Y.S.2d 540, 57 A.D.2d 697. 
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37.5. Cal.—Pollack v. Hamm, 90 Cal.Rptr. 181, 475 
P.2d 213, 3 C3d 264. 

In re Bassi’s Estate 44 Cal.Rptr. 541, 234 
CA.2d 529. 

N.Y.—In re Rausch’s Estate, 347 N.Y.S.2d 925, 75 
Misc.2d 483. 

Pa.—In re Czerwonka’s Estate, 41 D. A C2d 294, 16 
Bucks 360, 17 Fiduciary 148. 

37.10, U.S.—Miller v. Richardson, C.A.Pa., 457 F.2d 
378—U.S. V. Neeley, CA.Va., 475 F.2d 1136. 

D.C.—Sulkie v. Metropolitan Life Ins. Co., App., 336 
A2d 830. 
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3830. N.Y—Will of Comad, 440 N,Y.S.2d 991, 109 
Misc.2d 756. . 

39. Cmin.—Borzage v. Metropolitan Life Ins. Co., 270 
A.2d 688, 6 Conn.Cir. 269. 


D.C.—Sulkie v. Metropolitan Life Ins. Co., App., 336 
A.2d 830. 

39.5. U.S.—Evers v. Evers Marine Service, Inc., D.C. 
N.J., 487 F.Supp. 1283. 

page 557 

47. III.—Presbyterian Church of Carlyle v. St. Louis 
Union Trust Co.. 310 N.E.2d 412, 18 Ill.App.3d 
713. 

page 558 

55. U.S.-Deal v. A. P. BeU Fish Co., C.A.La., 674 
F.2d 438, app. after remand 728 F.2d 717. 

56. Conn.—Borzage v. Metropolitan Life Ins. Co., 270 
A.2d 688, 6 Conn.Gr. 269. 

page 559 

57. U.S.—Darr v. Carter, D.C.Ark., 487 F.Supp. 526, 
affd. C.A., 640 F.2d 163. 

59. N.Y,—In re Layh’s Estete, 284 N.Y.S.2d 511, 55 
Misc.2d 92. 

61. HI,—Presbyterian Church of Carlyle v. St. Louis 
Union Trust Co., 310 N.E2d 412, 18 Ill.App.3d 
713. 

page 560 

67. Ill.—Presbyterian Church of Carlyle v. St. Louis 
Union Trust Co.. 310 N.E.2d 412, 18. Ill.App.3d 
713. 

§ 7. -Rebuttal of Presumption 

page 561 

72, U.S.—C.J3. cited in Blew v. Richardson, C.A.I11., 
484 F.2d 889, 893. 

73. U.S.-U.S. V. Sterkowicz, D.C.Ill., 266 F.Supp. 
703. 
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74. U.S.—Secretary of Health, Ed. and Welfare v. 
Meza, C.A.CaI., 368 F.2d 389. 

HI.—Presbyterian Church of Carlyle v. St. Louis Union 
Trust Co.. 310 N.E.2d 412, 18 IIl.App.3d 713. 

N.J.—Scharwenka v. Cryogenics Management, Inc., 394 
A.2d 137, 163 N.J.Super. 16. 

page 563 

85.5. Tex,—Valley Forge Life Ins. Co. v. Republic 
Nat. Life Ins. Co., Civ.App., 579 S.W,2d 271, err. 
ref. no rev. err.'' 

89.5. N.Y.—Kutner v. New England Mut. Life Ins. 
Co. of Boston, 395 N.Y.S.2d 540, 57 A.D.2d 697. 

§ 8. -Time of Death 

page 565 

2. HI.—^Presbyterian Oiurch of Carlyle v. St. Louis 
Union Trust Co., 310 N.E2d 412, 18 IU.App.3d 
713. 

2.5. Ohio-Edwards v. Stijnger, 382 N.E2d 1196, 56 
Ohio App.2d 283, 10 0.0.3d 288. 

2.10. Circumstances warranting presumption 
of death within seven-year period 

NJ.—DeSena v. Prudential Ins. Co. of America, 284 
A.2d 363, 117 RLSuper. 235. 

page 566 

4. Conn.—Borzage v. Metropolitan Life Ins. Co., 270 
A.2d 688, 6 Conn.Gr. 269. 

Ga.—Georgia Cas. & Sur. Co. v, Bloodworth, 170 

S.E.2d 433, 120 Ga.App. 313. 

page 567 

6. N.Y.-Matter of Russo’s Estate, 398 N. Y.S.2d 988, 
91 Misc.2d 984. 

6.10. Tex.—Valley Forge Life Ins, Co. v. Republic 
Nat. Life Ins. Co., Civ.App., 579 S.W.2d 271, err. 
ref. no rev. err. 
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§ 9. Evidence as to Fact of Death 

page 568 

7.55. Decision whether person dead held medi¬ 
cal 

N.J.—Matter of Quinlan, 348 A.2d 801, 137 NJ.Super. 
227, mod. and remd. on oth. grds. 355 A.2d 647, 70 
NJ. 10, 79 A.L.R.3d 205, cert. den. 97 S.Ct. 319, 
429 U.S. 922, 50 L.Ed.2d 289. 

Death certificate not necessary 

Mo.—State v. Morrow, App., 541 S.W.2d 738. 

9. Mo,-State v. Morrow. App., 541 S.W.2d 738. . 

page 570 

21. Proof beyond reasonable doubt not re¬ 
quired 

Ohio—Leach v. Akron General Medical Center, 426 
N.E2d 809, 68 Ohio Misc. 1, 22 0.0.3d 49, 

213. N.J.—Fidelity Union Trust Co. v. Berenblum, 
198 A.2d 826, 83 NJ.Super. 65, affd. 221 A.2d 
758, 91 N.J.Super. 551. j 

21.10. N.Y.—In re Leary’s Estate, 265 N.Y.S.2d 683, : 
48 Misc.2d 852. 

page 571 

29. N.Y.—Jacobs v. Stark, 373 N.Y.S.2d 758, 83 
Misc.2d 605. 

§ 10. Evidence as to Time of Death 

30. Letters of administration, etc. 

N.Y.—Kutner v. New England Mut. Life Ins. Co,, 416 
N.Y.S.2d 135, 69 A.D.2d 997. 

page 572 

30.5 **Announced opinions’* by physician 
U.S.—Crobons v. Wisconsin Nat. Life Ins. Co., D.C 
Mich., 594 F.Supp. 379. 

page 573 

38. N.J.—Fidelity Union Trust Co. v. Berenblum, 19 
A.2d 826, 83 NJ.Super. 65, affd. 221 A.2d 758, 9 
NJ.Super. 551. 

§ 11. Presumptions as to Survivor 
ship 

page 576 

51.50. No presumption applied 

Mass.—Petition of Smith. 282 N.E2d 412, 361 Mass 
733. 

Inapplicable to wrongful death claims 

La.—Collins v. Becnel, App*» 297 So.2d 506. 

53.5. Inapplicable to property passing under contract 
unless by terms of contract 
Ohio—Bamecut v. Bamecut, 209 N.E2d 609, 3 Ohi( 
App.2d 132. 

Presumption applied 

Ohio-Henry v. Central Nat. Bank, 242 N.E2d 342, U 
Ohio St.2d 16. 

54. N.Y.—In re Conover’s Estate, 259 N.Y.$.2d 618, 

46 Misc.2d 336. 

page 577 

$5, Cal.—In re Schmidt’s Estate, 67 Cal.Rptr. 847, 

261 C.A.2d 262. 

N.Y.-In le Dows’ Will, 266 N.V.S.2d 202, 48 Misc.2d 
831. 

57. N.Y.-In re Conover’s Estate, 259 N.Y.S.2d 618, 

46 Mi$c.2d 336. 

58. Presumption of simultaneous death and 
that one did not survive other 

Fla.—In re Shine’s Estate, App., 389 So.2d 1191, 

Mass.—Petition of Smith, 282 N,E2d 412, 361 Mast. 
733. 

Ohio—Dolence v. Central Nat. Bank of Cleveland, 238 
N.E2d 849, 15 Ohio Miso. 300. 
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59, N Y.—In re Conover’s Estate, 259 N.Y S.2d 618, 
46 Misc.2d 336. 

§ 12(1). Evidence as to Survivorship 

62. N.Y.—Matter of Bausch’s Estates, 420 N.Y.S.2d 
181, 100 Misc.2d 817. 

63. Cal.—In re Schmidt’s Estate, 67 CaI.Rptr. 847, 
261 C.A.2d 262. 

page 579 

67. Cal.—In re Schmidt’s Estate, 67 CalRptr 847, 
261 C.A.2d 262. 

Barden of proof 

Ohio—State ex rel. Hammond v. Public Emp. Retire¬ 
ment System, 280 N.E.2d 904, 29 Ohio St.2d 192 

68.5. N.Y.—Matter of Bausch’s Estates, 420 N.Y.S.2d 
181, 100 Misc.2d 817. 

68.10. Mass.—Ohashi v. Blanchard, 314 N.E.2d 887, 
2 Mass.App. 863. 

§ 12(2). Uniform Simultaneous 
Death Act 

68.50. N.J.—Keegan v. Keegan’s Estate, 384 A 2d 
913, 157 N.J.Super. 279. 

68.51. La.—Succession of Feist, 287 So.2d 514. 

page 580 

68.52. Tenn.—Brundige v. Alexander, 547 S.W.2d 
232. 

68.53. U.S.—Wien’s Estate v. C. I. R, C.A.Ga., 441 
F.2d 32. 

Cal.—In re Rowley’s Estate, 65 CaI.Rptr. 139, 257 
C.A.2d 324—In re Schmidt’s Estate, 67 CaI.Rptr. 
847. 261 CA.2d 262—In re Sugino’s Estate, 73 
Cal.Rptr. 150, 267 C.A.2d 591, 39 A.L.R.3d 1325. 

68.54. Cal.—In re Schmidt's Estate, 67 CaI.Rptr 847, 
261 C.A.2d 262. 

Tenn.—Brundige v. Alexander, 547 S.W.2d 232. 

Statute of succession 

(3) Other statements. 

La.—Collins v. Becnel, App., 297 So.2d 506. 

68.55. U.S.—Wien’s Estate v. C. I. R., C.A.Ga., 441 
F.2d 32—Rhodes v. Republic Nat, Life Ins. Co., 
C.A.Ariz., 501 F.2d 1213, cert. den. 95 S.Ct. 1126, 
420 U.S. 928, 43 L.Ed.Zd 398. 

N.J.—Keegan v, Keegan’s Estate, 384 A.2d 913, 157 
N.J.Super. 279. 

68.56. N.Y.—In re Bucci’s Will, 293 N,Y.S.2d 994, 
57 Misc.2d 1001. 

68.58. Cal.—In re Rowley’s Estate, 65 CaI.Rptr. 139, 
257 C.A.2d 324. 

Kan.—United Trust Co. v. Pyke, 427 P.2d 67, 199 Kan. 

1 . 

N.Y.—Matter of Bausch’s Estates, 420 N.Y.S.2d 181, 
100 Misc.2d 817, 

Presumption not intended as substitute for evi¬ 
dence 

Cal.—In re Schmidt’s Estate, 67 CaI.Rptr. 847, 261 
C.A.2d 262. 

Survival by one second sufficient 

Cal.—In re Schmidt’s Estate. 67 CaI.Rptr. 847, 261 
C.A.2d 262. 

Kan.—United Trust Co. v. Pyke, 427 P.2d 67, 199 Kan. 

1 . 

68.60. Kan.—Schweizer’s Estate v. Schweizer’s Es¬ 
tate. 638 P.2d 378, 7 Kan.App.2d 128. 

Intent controlling 

N.J.—Keegan v. Keegan’s Estate, 384 A.2d 913, 157 
N.J.Super. 279. 

Survivorship declarations in will ineffective 

NJ.—Keegan v. Keegan’s Estate, 384 A.2d 913, 157 
N.J.Super. 279. 
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68.65. Ill.—In re Moran’s Estate, 395 N.E.2d 579, 32 
Ill Dec 349, 77 III 2d 147 

N.Y.—In re Bucci’s Will, 293 N.Y.S.2d 994, 57 Misc 2d 
1001. 

68.67. U S.—Wien’s Estate v. C. I. R., C.A Ga., 441 
F.2d 32 

68.68. Cal.—In re Schmidt’s Estate, 67 CaI.Rptr. 847, 
261 C A.2d 262. 

68.69. Cal.—In re Rowley’s Estate, 65 Cal Rptr. 139, 
257 C.A 2d 324 

Ill.—Estate of Moran, 385 NE2d 79, 24 Ill.Dec. 312, 
67 Ill.App.3d 576, affd. 395 N.E2d 579, 32 Ill.Dec. 
349. 

NY—Matter of Bausch’s Estates, 420 NYS2d 181, 
100 Misc2d 817. 

Or—Matter of Campbell’s Estate, 641 P.2d 610, 56 
Or.App. 222. 

68.70. Cal.—In re Rowley’s Estate, 65 CaI.Rptr. 139, 
257 C.A.2d 324 

III—Estate of Moran, 385 N.E.2d 79, 24 Ill.Dec. 312, 
67 m.App.3d 576, affd. 395 N E2d 579, 32 Ill.Dec. 
349. 

Kan —United Trust Co. v Pyke, 427 P 2d 67, 199 Kan. 

1 . 

68.72. Cal.—In re Schmidt’s Estate, 67 CaI.Rptr. 847, 
261 C.A 2d 262. 

68.73. Cal.—In re Rowley’s Estate, 65 CaI.Rptr. 139, 
257 C.A 2d 324. 

Fla —Rimmer v. Tesla, App., 201 So 2d 573 
Ill—Estate of Moran, 385 N.E2d 79, 24 Ill.Dec. 312. 
67 IlLApp.3d 576, affd. 395 N.E.2d 579, 32 Ill.Dec. 
349. 

Kan.—United Trust Co v. Pyke, 427 P 2d 67, 199 Kan. 

1 . 

68.74. N.Y.—In re Bucci’s Will, 293 N Y.S.2d 994, 
57 Misc 2d 1001 

68.76. Cal.—In re Rowley’s Estate, 65 CaI.Rptr. 139, 
257 C.A.2d 324—In re Schmidt’s Estate, 67 Cal. 
Rptr. 847, 261 C.A.2d 262. 

Kan.—United Trust Co. v. Pyke. 427 P.2d 67, 199 Kan. 

1 . 

68.77. Cal.—In re Schmidt’s Estate, 67 CaI.Rptr 847, 
261 C.A.2d 262 

Kan.—United Trust Co. v. Pyke, 427 P 2d 67, 199 Kan. 

1 . 

N Y.—In re Bucci’s Will, 293 N Y.S.2d 994, 57 Misc.2d 
1001. 
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68.78. Mo.—Matter of Viviano’s Estate, App., 624 
S.W.2d 130. 

Or.—Matter of Campbell’s Estate, 641 P.2d 610, 56 
Or.App. 222. 

68.80. Ill—In re Moran’s Estate, 395 N.E.2d 579, 32 
Ill.Dec. 349, 77 IU.2d 147, 

Other matters relating to the suffi¬ 
ciency of the evidence in particular 
cases have been adjudicated.^®** 

68.81. Evidence insufficient to render Act in¬ 
applicable 

Ill.—Estate of Moran. 385 N.E2d 79, 24 Ill.Dec. 312, 
67 Ill.App.3ci 576, affd. 395 N.E.2d 579, 32 Ill.Dec. 
349. 

§ 13. At Common Law 

69. U.S.—Glick V. Ballentine Produce, Inc., C.A.Mo., 
343 F.2d 839, stating Arkansas and Missouri law. 
Cert. den. 86 S.Ct, 184, 382 U.S. 891, 15 L.Ed.2d 
149. 

Wiener v. United Air Lines, D.C.Cal., 237 
F.Supp. 90—C.J.S. cited in Jacobs v. City of Wich¬ 
ita, D.CKan., 531 F.Supp. 129, 131. 

Ariz.—Kilmer v. Hicks, 529 P.2d 706, 22 Ariz.App. 
552. 

Conn.—Foran v, Carangelo, 216 A.2d 638, 153 Conn. 
356. 
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D.C.—Jones v Pledger, C.A., 363 F.2d 986, 124 U.S. 
App.D.C. 254. 

Ind.—Bntt v. Sears, 277 NE.2d 20. 150 Ind.App. 487. 

Mich.—Fisher v. Volkswagenwerk Aktiengcsellschaft, 
321 N.W2d 814, 115 Mich.App. 781. 

Mo —Glick V Ballentine Produce Inc, 396 S.W.2d 609, 
app dism. 87 SCt 44. 385 U.S. 5, 17 L.Ed.2d 5. 

N J —Schmoll V. Creecy, 254 A.2d 525, 54 N.J. 194, 38 
A.L.R.3d 605. 

Post V Manitowoc Engineenng Corp., 211 A.2d 
386, 88 N.J.Super 199, applying Pennsylvania stat¬ 
ute. 

N.Y.—Grant v. Guidotti, 414 N.Y.S.2d 171, 66 A.D 2d 
545, affd. 404 N.E 2d 1288, 49 N.Y.2d 622, 427 
N.Y.S.2d 746, rearg den. 407 N.E.2d 483, 49 
N.Y.2d 1048, 429 N.Y.S.2d 1027. 

In re Riley’s Estate, 257 N.Y.S.2d 775, 45 
Misc.2d 658 

N.C.—Homey v. Meredith Swimming Pool Co., 148 
S.E.2d 554, 267 N.C. 521. 

Ohio—Keaton v. Ribbeck, 391 N.E 2d 307, 58 Ohio 
St.2d 443, 12 0.0.3d 375 

Okl—Hale v Hale, 426 P.2d 681. 

Pa.—Incolhngo v. Ewing, 282 A 2d 206, 444 Pa. 263, 
299. 

S.D—Jirea v. Ice, 217 N.W.2d 465, 88 S.D 209. 

Tex.—Marmon v. Mustang Aviation, Inc., 430 S.W.2d 
182. 

Lowe V. Employers Cas. Co., Civ.App., 479 
S.W.2d 383. 

Va.—Wilson v. Whittaker, 154 S.E.2d 124, 207 Va. 
1032. 

W Va.—C.J.S. black letter summary quoted in Adams 
V. Grogg, 166 S.E2d 775, 756, 153 W.Va. 55— 
CJS. cited in Baldwin v. Butcher, 184 S.W,2d 
428, 429, 155 W.Va. 431 

Wis.—Cogger v TrudeU, 151 N.W.2d 146, 35 Wis.2d 
350—Schnabl v Ford Motor Co., 195 N.W.2d 602, 
54 Wis.2d 345, reh. den. 198 N.W.2d 161, 54 
Wis.2d 345. 

Injury to wife 

N.Y.—Liff v. Schildkrout, 404 N.E.2d 1288, 49 N.Y.2d 
622, 427 N.Y.S.2d 746, rearg. den. 407 N.E.2d 483, 
49 N.Y.2d 1048, 429 N.Y.S.2d 1027. 
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73.10. U.S—Crowder v. Gordons Transports, Inc., 
C.A.Ark, 387 F.2d 413, on remand, D.C., 289 
F.Supp. 166, revd. on oth. grds. 419 F.2d 480. 

Ariz.—Halenar v. Supenor Court in and for Maricopa 
County, 504 P.2d 928, 109 Ariz. 27. 

Ark.—McGmty v. Ballentine Produce, Inc., 408 S.W.2d 
891, 241 Ark. 533. 

Conn.—Foran v. Carangelo, 216 A.2d 638, 153 Conn. 
356, overruling Porpora v. City of New Haven, 187 
A. 668, and Giambozi v. Peters, 16 A.2d 833, and 
reaffirming Burkhardt v. Armour & Co. 161 A. 
385. 

Fla.—White v. Clayton, 323 So.2d 573. 

Ill.—Mattyasovszky v. West Towns Bus Co., 313 
N.E.2d 496, 21 Ill.App.3d 46, affd. 330 N.E.2d 509, 
61 Ill.Zd 31. 

Iowa—^Egan v. Naylor, 208 NW.2d 915—Dieleman’s 
Estate V Department of Revenue, 222 N.W,2d 459. 

Mich.—Lompre v. Venetjoki, 234 N.W.2d 664, 65 
Mich.App. 265, app. after Remand 257 N.W.2d 
151, 76 Mich.App. 521. 

Mo.—Crenshaw v. Great Central Ins. Co., App., 527 
S.W.2d 1. 

N.Y.—Beninati v. Oldsmobile Division of General Mo¬ 
tors, 405 N.Y.S.2d 917, 94 Misc.2d 835. 

N.C.—State ex rel. Williams v. Adams, 219 S.E.2d 198, 
288 N.C. 501. 

Todd V. Adams, 208 S.E.2d 237, 23 N.C.App. 
104. 

Okl.—Hale v. Hale, 426 P.2d 681—Haws v. Luethje, 
503 P.2d 871. 

S.D.—Jim v. Ice, 217 N.W.2d 465, 88 S.D. 209. 

Wis.—Bradley v. Knutson, 215 N,W.2d 369, 62 Wis.2d 
432—Harris v. Kelley. 234 N.W.2d 628, 70 Wis.2d 
242. 
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74. U,S.—Compania Trasatlantica Espanola, S.A. v. 
Melendez Torres, C.A.Puerto Rico, 358 F.2d 209 
-Curry v. Fred Olsen Line, C.A.Cal., 367 F.2d 
921, cert. den. 87 S.Ct. 1165, 386 U.S. 971, 18 
L.Ed.2d 131. 

Doyle V. Albatross Tanker Corp., D.C.N.Y., 260 
. F.Supp. 303, affd., C.A., 367 R2d 465, 22 A.L. 

R. 3d 847—Singer v. Dorr, D.C.U., 272 F.Supp. 
931—^Hunter v. Dampsk A/S Flint, D.CMich., 
279 F.Supp. 701—Anapol v. Reading Co., D.C.Pa., 
294 F.Supp. 429. 

Fla.—Weed v. Bilbrey, App., 201 So.2d 771, quashed 
decision. Sup., 215 So.2d 479, cert. den. 89 S.Ct. 
1629, 394 U.S. 1018, 23 L.Ed.2d 43, reh. den. 89 

S. Q. 2097, 395 U.S. 971, 23 L.Ed.2d 761, reh. den. 
90 S.a. 894, 397 U.S. 930, 25 L.Ed.2d 108, reh. 
den. 91 S.a. 361, 400 U.S. 982, 27 L.Ed.2d 395. 

Va.—Sheris v. Sheris Co., 188 S.E.2d 367, 212 Va. 825, 
cert. den. 93 S.Ct. 132, 409 U.S. 878, 34 L.Ed.2d 
132. 

State waters 

U.S.—AUcn V. U.S., C.A.Cal.. 338 F.2d 160, cert. den. 
85 S.a. 1104, 380 U.S. 961, 14 L.Ed.2d 152. 
(2) Other matter. 

U.S.—Weeks v. Alonzo Cothron, Inc., C.A.Fla., 426 
F.2d 674, app. after remand 466 f.2d 578, app. after 
remand 493 F.2d 538. 

Ky.—Gregory v. Paducah \fidstrcam Service, 401 
S.W.2d 40. 

On the other hand, an action for 
wrongful death lies under general mar¬ 
itime law for breach of maritime 
duties.^^-^ 

74.5. U.S.—Hartsfield v. Seafarers Intern. Union, 
Atlantic, Gulf, Lakes, and Inland Waters Dist. 
(AFU-CIO), D.CAla., 427 F.Supp. 264. 
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77. Under statute 

U.S.—Compania Trasatlantica Espanola, S.A. v. Melen¬ 
dez Tones, CA.Puerto Rico, 358 F.2d 209. 

80. Fla.—^Fuller v. Hahn, App., 313 So.2d 419. 
N.C—Crawford v. Hudson, 165 S.E.2d 557, 3 N.C. 
App. 555. 

4 
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83. HI.—Graul V. Adrian, 205 N.Eld 444, 32 I11.2d 
345. 

Recovety by estate or spouse 
(2) IlL—Eggiinann v. Wise, 206 N.E2d 472, 56 lU. 
App.2d 385. 

84. Ul.-Graul v. Adrian, 205 N.E2a 444, 32 in.2d 
345. 

Action by administrator 

IE—Eggimann v. Wise, 206 N.E2d 472, 56 ni.App.2d 
385. 

Action by parent 

N.C—Crawford v. Hudson, 165 S.E2d 557, 3 N.C. 
App. 555. 
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85. U.S.—Conrad v. Wertz, D.CW.Va., 278 F.Supp. 
428. 

§ 14. Under Statutes and Constitu¬ 
tional Provisions 
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90. U.S.—Prejean v. Sonatrach, Inc., C.A.Tcx., 652 
F.2d 1260. 

Silvious V. Helmick, D.CW.Va., 291 F.Supp. 
716. 

Iowa—Wilson v. Iowa Power & Light Co., 280 N.W.2d 
372. 

Kan.—Johnson v. McArthur, 596 P.2d 148, 226 Kan. 
128. 

Ky.—Totten v. Parker, 428 S.W,2d 231. 


N.C.—Killian v. Southern Ry. Co., 38 S.E. 873, 128 
N.C. 261—CJ.S. cited in Gay v. Thompson, 146 
S.E.2d 425, 426, 266 N.C. 394, 15 A.LR.3d 983. 

General rule of American law 

U.S.—Moragne v. States Marine Lines, Inc., Fla., 90 
S.a. 1772, 398 U.S. 375, 26 L.Ed.2d 339, on 
remand, C.A., 441 F.2d 906. 

Powell V. F. J. O’Hara & Sons, Inc., D.C.Mc., 
411 RSupp. 377. 

91. N.C.—CJJS. cited in Gay v. Thompson, 146 
S.E2d 425, 426, 266 N.C. 394, 15 A.L.R.3d 983. 

94. U.S.—Conrad v. Wertz, D.CW.Va., 278 F.Supp. 
428. 

Ala.—Wolfe v. Isbell, 280 So.2d 758, 291 Ala. 327. 

La.—Callais v. Allstate Ins. Co., 334 So.2d 692. 

Wyo.—^DeHerrera v. Herrera, 565 P.2d 479. 

Remedies compared 

Pa.—MUler v. Preitz, 221 A.2d 320, 422 Pa. 383. 

94.5. U.S.—Sea-Land Services, Inc. v. Gaudet, La., 94 
S.Ct. 806, 414 U.S. 573, 39 L.Ed.2d 9, reh. den. 94 
S.a. 1582, 415 U.S. 986, 39 LEd.2d 883. 

Miss.—Smith v. Garrett, 287 So.2d 258. 

Or.-Demars v. Erde, 640 P.2d 635, 55 Or.App. 863. 

Public policy 

U.S.—Moragne v. States Marine Lines, Inc., Fla., 90 
S.Ct. 1772, 398 U.S. 375, 26 L.Ed.2d 339, on 
remand, C.A.. 446 R2d 906. 

Other statements of purpose 

U.S.—Fisk V. U.S., C.A.Ind.. 657 F.2d 167. 

Powell v. F. J. O’Hara & Sons, Inc., D.C.Me., 
411 F.Supp. 377.* 

Ala.—Geohagan v. General Motors Corp., 279 So.2d 
436, 291 Ala. 167. 

Alaska—Haakanson v. Wakefield Seafoods, Inc., 600 
P.2d 1087. 

Cal.—Helling v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434. 

Colo.—Peck v. Taylor, 554 P.2d 698, 38 Colo.App. 90. 

Mich.—Palmertree v. Genes^ Memorial Hospital, 302 
N.W.2d 279, 102 Mich.App. 683. 

Minn.—Martz v. Revier, 170 N.W.2d 83, 284 Minn. 
166—Eisert v. Greenberg Roofing & Sheet Metal 
Co., 314 N.W.2d 226. 

Miss.—Scott V. K-B Photo Service, Inc., 260 So.2d 842. 

N.J.—Tenore v. Nu Car Carriers, Inc., 341 A.2d 613, 
67 N.J. 466. 

N.D.—Sheets v. Grace, Inc., 292 N.W.2d 63. 

Wyo.—SafFels v. Bennett, 630 P.2d 505. 

94.10. U.S.—Weber v. Aetna Cas. & Sur. Co., U., 92 
S.Ct. 1400, 406 U.S. 164, 31 L.Ed.2d 768. 

95. U.S.—Glick V, Ballentinc Produce, Inc., C.A.Mo., 

343 F.2d 839, applying Arkansas and Missouri 
law. Cert. den. 86 S.Ct. 184, 382 U.S. 891, 15 
L.Ed.2d 149—Jamison v. Memphis Transit 

Management Co., C.A.Tenn., 381 F.2d 670. 

Wiener v. United Air Lines, D.C.Cal., 237 
F.Supp. 90—Hemingway v. Shull, D.C.S.C., 286 
F.Supp. 243. 

Ala.—Geohagan v. General Motors Corp., 279 So,2d 
436, 291 Ala. 167. 

Ariz.—Lueck v. Superior Court In and For Cochise 
County, 469 P.2d 68, 105 Ariz. 583. 

Cal.—Moxon v. Kern County, 43 Cal.Rptr. 481, 233 
C.A.2d 393—California State Auto. Ass’n v. Jacob¬ 
son, 101 Cal.Rptr. 366, 24 C,A.3d 85C^arcia v. 
Douglas Aircraft Co., 184 Cal.Rptr. 390, 133 
C.A.3d 890. 

Colo.—DeCicco v. Trinidad Area Health Ass*n, 573 
P.2d 559, 40 Colo.App. 63. 

Conn.—Doucette v. Bouchard, 265 A.2d 618, 28 Conn. 
Sup. 

Fla.—Hopkins v. Lockheed Aircraft Corp., 201 So.2d 
743, stating Illinois law. 

Ga.—Lovett V. Emory University Inc., 156 S.E.2d 923, 
116 Ga.App. 277. 

Ill.—Li Petri V. Turner Const. Co., 224 N.E.2d 841, 36 
I11.2d-597. 

Country Mut. Ins. Co. v. National Bank of Deca¬ 
tur, 248 N.E2d 299,109 Ill.App,2d 133—Matter of 
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Edwards’ Estate, 435 N.E.2d 1379, 62 IlI.Dec. 407, 

106 Ill.App.3d 635. 

Kan.—Frost v. Hardin, 571 P.2d 11, 1 Kan.App.2d 464, ! 

adopted 577 P.2d 1172, 224 Kan. 12. 

La,—Bertrand v. State Farm Fire & Cas. Co., App., 338 
So.2d 1192. 

Mo.—State ex rel. Slibowski v. Kimberlin, App., 504 
S.W.2d 237—Klein v. Abramson, App., 513 ! 

S.W.2d 714. I 

N.H.—Mihoy v. Proulx, 313 A.2d 723, 113 N.H. 698. . 

N.M.—Stang v. Hertz Corp., App., 463 P.2d 45, 81 ; 

N.M. 69, affd., 467 P.2d 14, 81 N.M. 348, app. 
after remand 490 P.2d 475, 83 N.M. 217, revd. on 
oth. grds. 497 P.2d 732, 83 N.M. 730. 

N.Y.—Long V. Pan Am. World Airways, Inc., 260 
N.Y.S.2d 750, 23 A.D.2d 386, revd. on oth. grds., 

213 N.E2d 796, 16 N.Y.2d 337, 266 N.Y.S.2d 513. 

In re Riley’s Estate, 257 N.Y.S.2d 775, 45 
Misc.2d 658. 

N.C.—Stetson v. Easterling, 161 S.E.2d 531, 274 N.C. 

152—Burcl v. North Carolina Baptist Hosp., Inc., i 
293 S.E2d 85, 306 N.C. 214, 27 A.L.R. 4th 182. ! 

Sims v. Rea Const. Co., 213 S.£.2d 398, 25 
N.C.App. 472. 

Okl.—H. L. Maness Truck Lines v. Lemmons, 408 P.2d 
288. 

Or.—Richard v. Slate, 396 P.2d 900, 239 Or. 164. 
S.C.—Glenn v. E. I. DuPont De Nemours & Co., 174 
S.E2d 155, 254 S.C. 128. 

Wis.—Cogger v. Trudell, 151 N.W.2d 146, 35 Wis.2d 
350—Prunty v. Schwantes, 162 N.W.2d 34, 40 
Wis.2d 4l8—Krantz v. Harris, 162 N.W,2d 628, 40 
Wis.2d 709. 
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95.5. Ky—Fann v. McGuffey, 534 S.W.2d 770. 

N.C.—Reeves v. Hill, 158 S.E.2d 529, 272 N.C. 352. 

Cardwell v. Welch, 213 S.E2d 382, 25 N.C.App. 

390, cert. den. 215 S.E.2d 623, 287 N.C. 464. 

However, legislative establishment 
of policy which permits recovery for 
wrongful death is part of the law, to 
be given its appropriate weight not 
only in matters of statutory construc¬ 
tion but also in those of decisional 
law.’^-^ 

95.5. U.S.—Moragne v. States Marine Lines, Inc., 

Fla., 90 S.Ct. 1772, 398 U.S. 375, 26 L.Ed.2d 339, 
on remand, C.A., 446 R2d 906. 

IE—Mettyasovszky v. W^t Towns Bus Co., 313 
N.E2d 496, 21 ni.App.3d 46, affd. 330 N.E.2d 509, 

61 IE2d 31. 

95.10. U.S.—Edwards v. Sears, Roebuck & Co., C.A. 
Miss., 512 R2d 276. 

Cal.—Knowiton v. Pacific Southwest Airlines, Inc., 169 
CaLRptr. 668, 113 CA.3d 152. 

Nev.—Bodinc v. Stinson, 461 P.2d 868, 85 Nev. 657. 
N.J.-Alfone v. Samo, 403 A.2d 9, 168 N.J.Super. 315, 
mod. on oth. grds. 432 A.2d 857. 87 N.J. 99, 26 
A.LR. 4th 1237. 

Okl.—Abel V. Tisdale, 619 P.2d 608, app. after remand 
673 P.2d 836, 

R.I.—Nascimento v. Phillips Petroleum Co., 346 A.2d 
657, 115 R.I. 395. 
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95.35. Ariz.—Nunez v. Nunez, 545 P.2d 69, 25 Ariz. 

App. 558. 

However, it has been held that there 
is no requirement that plaintiffs must 
join all causes of action in one wrong¬ 
ful death action.”'^^ 

95J6. ai—Helling v. Uw, 104 CahRptr. 789, 28 
CA.3d 434. 

95.40. U.S.—Green v. Southern Ry. Co„ D.C.S.C., 

319 F.Supp. 919—Feldman v. Allegheny Airlines, 

Inc., D.C.Conn., 382 F.Supp, 1271, affd. in part, 
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revd. m part on oth. grds., C.A., 524 F.2d 384, on 
remand D.C., 452 FSupp 151 
Mo.—Glick V. Ballentine Produce Inc , 396 S.W.2d 609, 
app dism., 87 S.Ct 44, 385 U.S. 5, 17 L.Ed.2d 5 
N Y.—Robert v. Ford Motor Co., 424 N Y S 2d 747, 73 
A.D2d 1025. 

Ohio—Matz V. Erie-Lackawanna R. Co, 207 N.E.2d 
250, 2 Ohio App.2d 136. 

No separate survival action for death-related 
personal is^uries 

pia—Martin v United Sec. Services, Inc., 314 So.2d 
765. 

Williams v Bay Hosp. Inc., App. 1 Dist., 471 
So.2d 626. 

Statute valid 

Cal.—Garcia v. Douglas Aircraft Co., 184 Cal.Rptr. 
390, 133 C.A.3d 890. 

Ga.—Hughes v. Parham, 243 S.E.2d 867, 241 Ga 198, 
affd. 99 set. 1742, 441 U.S 347, 60 L.Ed2d 269. 
Not exclusive remedy 

Ill.—National Bank of Bloomington v. Norfolk & W. 
Ry. Co., 383 N.E.2d 919, 23 Ill.Dec. 48, 73 I11.2d 
160. 

Death on the High Seas Act 
Fla,—Bailey v. Carnival Cruise Lines, Inc., App 3 
Dist., 448 So.2d 1090. 

95,50. Common lavr right of action existing 
independently 

U.S.—Meagher v, Electrolux Corp., D.C Mass, 388 
F.Supp. 1009 

Remedy punitive 

U.S.—Gilbert v. St. Louis-San Francisco R. Co, C A. 
Ala., 514 F.2d 1277 

95.55. D.C.—Strother v. Dist. of Columbia, App., 
372 A.2d 1291. 

95.55. N.y. —Robert v. Ford Motor Co., Inc, 417 
N.Y.S.2d 595, 100 Misc.2d 646. 

Ohio—Keaton v. Ribbeck, 391 N.E2d 307, 58 Ohio 
St.2d 443, 12 0.0.3d 375. 

Purpose 

(3) Other purposes. 

Ind.—Pickens* Estate v. Pickens. 263 N.E.2d 151, 255 
Ind. 119. 
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95.70. Abrogation by legislature prohibited 
U.S.—Tnimbower v. Sports Car Club of Amenca, Inc., 
D.COkl, 428 F.Supp. 1113. 

§ 15. -Lord Campbell's Act and 

Statutes of Like Type 

96. U.S.—CJF.S. cited in Jacobs v. City of Wichita, 
D.CKan., 531 F.Supp. 129, 131. 

N.Y.—Antoine v. State, 426 N.Y.S.2d 917, 103 Misc.2d 
664. 

96.5, Miss.—Partyka v, Yazoo Development Corp, 
376 So.2d 646. 

Other statements of purpose 

(3) N.Y.—Fomaro v. Jill Bros. Inc., 249 N.Y.S.2d 
833,42 Misc.2d 1031, revd. on oth. grds., 253 N.Y.S.2d 
771. 22 A.D.2d 695, affd. 205 N.E.2d 862, 15 N,Y.2d 
819, 257 N.Y.S.2d 938. 

(4) U.S.—Harmon v. Wolfe, D.C.Tenn., 253 F.Supp 
577—^Tieman v. Westext Transport, Inc., D.C.R.I., 295 
F.Supp. 1256. 

Ala.—Hatas v. Partin, 175 So.2d 759, 278 Ala. 65. 
Cal.—^Justus V, Atchison, 139 Cal.Rptr. 97, 565 P.2d 
122, 19 C3d 564. 

Mo.—O’Grady v. Brown, 654 S.W.2d 904. 

Or.—Libbee v. Permanente Clinic, 518 P.2d 636, 268 
Or. 258, reh. den. 520 P.2d 361, 268 Or, 258, app. 
after remand 525 P.2d 1296, 269 Or. 543. 

Pa.—In re Pozzuolo's Estate, 249 A.2d 540, 433 Pa. 
185. 

Va.—Wilson V. Whittaker, 154 S.E.2d 124, 207 Va. 
1032. 

Wis.—Wurtzinger v. Jacobs, 148 N.W.2d 86. 33 Wis.2d 
703. 


95.10. US—Eichmann v. Dennis, CA.Pa., 347 F.2d 
978. 

Cal.—Reyna v City and County of San Francisco, 138 
Cal.Rptr. 504, 69 C A 3d 876. 

Ind.—Bntt v. Sears, 277 N E.2d 20, 150 Ind.App. 487. 

N D.—Uw V. Maercklein. 292 N.W.2d 86. 

Wis.—Harris v. Kelley. 234 N.W.2d 628, 70 Wis.2d 
242. 
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98. U.S—Curry v. Fred Olsen Line, C.A.Cal., 367 
F.2d 921, cert den. 87 S.Ct. 1165, 386 U.S. 971, 
18 LEd.2d 131—Bonner v Williams, C.A.AIa., 
370 F.2d 301 

Chartener v. Kice, D.C.N.Y., 270 F Supp. 432, 
stating New York and California law—^Panagopou- 
lous V. Martin, D.C W Va., 295 F.Supp. 220. 

Anz.—Halenar v Superior Court in and for Mancopa 
County, 504 P 2d 928, 109 Anz 27—Manscal v. 
Amencan Smelting & Refining Co., 548 P.2d 412, 
113 Ariz 148. 

C.J.S. cited in In re Milliman’s Estate, 406 P.2d 
873, 879, 2 Anz App. 155, mod. on oth. grds and 
reh. den. 409 p.2d 54, 2 Ariz App. 338, vac. on oth. 
grds., 415 P.2d 877, 101 Ariz 54—Rogers v Smith 
Kline and French Laboratories, 429 P.2d 4, 5 
Ariz.App. 553—Barragan v. Superior Court of 
Pima County, 470 P2d 722, 12 Anz.App. 402. 

Cal.—Justus V. Atchison, 139 Cal.Rptr. 97, 565 P.2d 
122, 19 C 3d 564. 

Conn.—Cofranccsco v. Smith, 275 A.2d 608, 29 Conn. 
Sup. 139 

D.C.—Wharton v. Jones. D C., 285 F.Supp. 634. 

Fla.—Moragne v. State Marine Lines, Inc, 211 So 2d 
161. 

La.—McClendon v. State, Through Dept, of Correc¬ 
tions, App., 357 So 2d 1218. 

Mo.—State ex rel. Jewish Hospital of St Louts v. 
Buder, App. 540 S.W 2d 100 

N.M.—Torrez v. Sierra, App, 553 P.2d 721, 89 N.M 
441, cert. den. 558 P2d 620, 90 N.M. 8, 

NY.—George v Mt. Sinai Hospital, 390 N.E.2d 1156, 
47 N.Y.2d 170, 417 N.Y.S.2d 231 

Or.—Richard v. Slate, 396 P.2d 900, 239 Or. 164. 

R. I—Short v. Flynn, 374 A 2d 787, 118 R.I. 441. 

S. D.—Plank v. Heings, 156 NW.2d 193 83 S.D. 173. 

Tex.—^Theobold v. Pate, Civ.App., 542 S.W.2d 460, err. 

dism. 

Va.—Wilson v. Whittaker, 154 S.E.2d 124, 207 Va. 
1032. 

Wash.—Warner v. McCaughan, 460 P.2d 272, 77 
Wash.2d 178. 

Wis.—Kelly v. Mohrhusen, 184 N.W.2d 149, 50 Wis.2d 
337. 
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99. Mo.—Myers v. Griffith. 495 S.W.2d 447. 

99.5. Cal. — Garcia v. State, 56 CalRptr. 80, 247 
C.A.2d 814. 

99.15. U.S.—Gallick v. U.S., D.CPa., 542 F.Supp. 
188. 

Cal.—Farmers Ins. Exchange v. Brown, 60 Cal.Rptr. 1, 
252 C.A.2d 120. 

Colo.—Mangus v. Miller, 535 P.2d 219, 35 Colo.App. 
335. 

Wis.—Wurtzinger v. Jacobs, 148 N.W.2d 86, 33 Wis.2d 
703. 

99.20. U.S.—Banakus v. United Aircraft Corp., D.C. 
N.Y., 290 F.Supp. 259. 
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2. N.J.—Dyer v. City of Newark, 416 A.2d 429, 174 
N.J.Super. 297. 

N.Y.—Cruz v. Mount Sinai Hospital, 402 N.Y.S.2d 842, 
61 A.D.2d 915. 

Sheinbaum v. State, 420 N.Y.S.2d 855, 101 
Misc.2d 250. 

Ohio—Rubeck v. Huffman, 374 N.E.2d 411, 54 Ohio 
St,2d 20, 8 O.0.3d 11. 

Okl.—Hill V. Graham. 424 P.2d 35. 
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3. Action derivative 

Fla—Stokes v. Liberty Mut. Ins. Co., 213 So.2d 695. 

5. Ill —Ferak v. Elgin, J. & E. Ry Co., 304 N.E.2d 
619, 55 I11.2d 596, cert. den. 94 SCt. 2608, 417 
US. 910, 41 L.Ed.2d 214. 
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8. Conn.—Foran v. Carangelo, 216 A.2d 638, 153 

Conn. 356. 

La.—Whatley v Dupuy, App., 178 So.2d 438. 

Wis.—Pninty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

§ 16. -Survival Statutes 

9. U.S.—^Jamison v. Memphis Transit Management 

Co., C.ATenn., 381 F2d 670—Jorgensen v. 
Meade Johnson Laboratories, Inc., C A.Okl., 483 
F.2d 237—Spence v Staras, C.A.I11., 507 F.2d 
554—Koppinger v Cullen-Schiltz and Associates, 
CA.Iowa, 513 F.2d 901. 

Harmon v. Wolfe, D.C.Tenn., 253 F.Supp. 577— 
Chanener v, Kice, D.C.N.Y, 270 F.Supp. 432— 
Carney v. Barnett, D.C.Pa., 278 F.Supp. 572— 
Jones V. George, D.CW.Va., 533 F.Supp. 1293. 

Anz.—Barragan v. Superior Court of Pima County, 470 
P.2d 722, 12 Anz.App 402 

Colo.—Espinoza v. O'Dell, 633 P.2d 455, case dism. 102 
S Ct. 1865, 456 U.S. 430, 72 L.Ed2d 237. 

Conn.—Foran v. Carangelo, 216 A.2d 638, 153 Conn. 
356—Keogh v. City of Bridgeport, 444 A.2d 225, 
187 Conn. 53. 

D.C.—Zimmerman v. Safeway Stores, Inc., C.A., 410 
F.2d 1041, 133 US.AppD.C. 342. 

Wharton v. Jones, D.C., 285 F.Supp. 634 

Fla.—Levy v. Baptist Hospital of Miami Inc., App., 
210 So.2d 730. 

Ill.—Sickler v. National Dairy Products Corp., 367 
N.E.2d 674, 10 Ill.Dec. 221, 67 ni.2<3 229. 

Ind.—Britt V. Sears, 277 N.E.2d 20, 150 Ind.App. 487. 

Iowa—Wendelm v Russell, 147 N.W.2d 188. 259 Iowa 
1152—Bailey v Chicago, B. & Q.R, Co., 179 
N.W.2d 560. 

La.—Levy v. State Through Charity Hospital of Louisi> 
ana at New Orleans Bd of Adm’rs, 216 So.2d 818, 
252 La. 73. 

Neb.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23—Rhein v. Caterpillar Tractor 
Co., 314 N.W.2d 19, 210 Neb. 321. 

N.J—Lawlor v. Cloverieaf Memorial Park, Inc., 243 
A 2d 293, 101 N.J.Super. 134. 

N.Y.—Flumenbaum v Hartman, 360 N.Y S.2d 394, 79 
Misc.2d 544. 

Okl.—Stewart v. Hams, 434 P.2d 902. 

Pa.—Prince v. Adams, 324 A,2d 358, 229 Pa.Super. 
150. 

Tex.—C.J,S. cited in Mitchell v. Akers, Civ.App., 401 
S.W.2d 907, 909, 20 AL.R.3d 1385, err. ref. no 
rev. err.—Heil Co. v. Grant, Civ.App., 534 S.W.2d 
916, err ref. no rev. err. 

Wash.—Woolridge v. Woolett, 638 P.2d 566, 96 
Wash.2d 659. 

Wis.—Wangen v. Ford Motor Co., 294 N.W.2d 437, 97 
Wis.2d 260, 13 A.L.R.4th 1. 

Wyo.—DeHerrera v. Herrera, 565 P.2d 479. 

Action derivative 

Fla.—Stokes v. Liberty Mut. Ins. Co., 213 So.2d 695. 

Kan.—Mason v. Gerin Corp., 647 P.2d 1340, 231 Kan. 
718. 

Mich.—Powers* Estate v. City of Troy, 145 N.W.2d 
418, 4 Mich.App. 572, affd. 156 N.W.2d 530, 380 
Mich. 160. 

Single cause of action 

(2) Other statements. 

U.S.—Phillips v. Umjax, Inc., C.A.Ala., 625 F.2d 54. 

Ala.—Nicholson v. Lockwood Greene Engineers, Inc,, 
179 So.2d 76. 278 Ala. 497. 

Utah—Switzer v. Reynolds, 606 P 2d 244. 

Benefit of creditors 

(2) Other matters. 

Ind.—Thomas v. Eads, App., 400 N.E.2d 778. 
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statement of purpose 

(1) Protect readent defendants from large recoveries 

by estates. 

U.S.--CoUey v. Htfrvey Cedars Marina. D.C.N.J., 422 
ESupp. 953. 

(2) Benefit injured parties. 

U.S.—Pollock V. Barrickman, D.C.N.J., 610 ESupp. 
878 disagreeing with Colley v. Harvey Cedars Ma¬ 
rina, 422 ESupp. 953. . 

Claim of depriyation of life without due process 
of law sufficient 

U.S.—Carter v. Qty of Emporia, Kan., D.CKan., 543 
ESupp. 354. 
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10* lowar-Shook v. Crabb. 281 N.W.2d 616. 

Wash.—Criscuola v. Andrews, 507 P.2d 149, 82 
Wa$h.2d 68. 

12* Mont—Swanson v. Champion Intern. Corp., 646 
P2d 1166, 197 Mont. 509. 

Appeal pending 

Fla.—Variety Children's Hospital, Inc. v. Perkins, App., 
382 So.2d 331. 

123. U.S.—Stoddard v. Cockrum, D.CMo., 531 
ESupp. 663. 

Fla—Sinclair Refining Co. v. Butler, 190 So.2d 313. 

123, U.S.—Leahy v. Morgan, D.CIowa, 275 F.Supp. 
424. 

N.H.—^Kell^ v. Volkswagenwcrk Akticngescllschaft,* 
268 A.2d 837, 110 N.H. 369. 

14. U.S.—Stiles V. Union Carbide Corp,, D.CTex., 
520 ESupp. 865. 

D.C.—Emmett v. Eastern Dispensary A Cas. Hospital, 
CA., 396 E2d 931, 130 U.S.App.D.C 50—Run¬ 
yon V. District of Columbia, CA., 463 E2d 1319, 
150 U.S.App.D.C 228—Semler v. Psychiatric Insti¬ 
tute of Washington, D.C., CA., 575 F.2d 922, 188 
U&App.D.C 41. 

NJ.—Kern v. Kogan, 226 A,2d 186, 93 N.J.Super. 459. 

Pa—MOler v, Preitz, 221 A.2d 320, 422 Pa 383. 

S.D.—Plank v. Heirigs, 156 N.W.2d 193, 83 S.D. 173. 
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143. Ariz.—CJ3. quoted in Barragan v. Superior 
Court of Pima County. 470 P.2d 722, 723, 12 
ArizApp. 402. 

1410. U.S.—Hageman v. Signal LP. Gas, Inc., C.A. 
CMhio^ 486 E2d 479—Ramirez v. Autobuses Blan¬ 
cos Flecha Roja, S.A De CV., C.A.Tex., 486 F.2d 
493. 

OaUick V. U.S., D.CPa, 542 ESupp. 188. 

Ariz.—^Barragan v. Superior Court of Pima County, 
App., 470 P.2d 722, 12 ArizApp. 401 

CaL—Giimshaw v. Ford Motor Co., 174 CaLRptr. 348, 
119CA.3d 757. 

Kan.—Scheuler v. Aamco Transmissions, Inc., 571 P.2d 
48, 1 Kan.App.2d 525. 

Mass.—Gaudette v. Webb, 284 N.E2d 221 362 Mass. 
60, 61 A.L.R.3d 893. 

Mont—Fisher v. Missoula White Pine Sash Co., 518 
P.2d 795, 164 Mont. 41, 

NJ.—Kern v. Kogan, 226 A2d 186, 93 NJ.Super. 459. 

OU.—Kimberly v, DeWitt, App., 606 P.2d 612. 
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14. Fla.—Smith v. Lusk, App., 356 lto.2d 1309. 

Wyo.—Parsons v. Roussalis, 488 P.2d 1050. 

Prmrentlon of multiple sultf 

Tex.-3chwing v. Bluebonnet Exp., Inc., Civ.App., 470 
S.W.2d 133, err. gr. 

17* Ala.—CaiToIl v. Flonila Manorial Hospital, Inc., 
237 Sa2d 837, 288 Ala. 118. 

Fla,—Williams v. Bay Hosp., Iqc., App., 471 So.2d 626. 

20. D.C—Waldon v. Covington, App., 415 A.2d 
1070. 

Okl,—Hale v. Hale, 426 P.2d 681. 
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21. U.S.—Gcbhardt v. Edgar, D.C.Pa., 251 ESupp. 
678. 

24. U.S.—Williams v. Louisville & N.R. Co., C.A. 
Tenn., 371 F.2d 125, cert. den. 87 S.Q. 2138, 388 
U.S. 919, 18 L.Ed.2d 1364. 

§ 17 . -Statutes Limited to Par¬ 

ticular Classes of Cases 
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31. Fla.—Stokes v. Liberty Mut. Ins. Co., 213 So.2d 
695. 
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41, U.S.—Lindsay v. McDonnell Douglas Aircraft 
Corp., C.A.Mo., 460 F.2d 631, on remand, D.C., 
352 F.Supp. 633. affd., CA., 485 E2d 1288. 

Harris v. United Air Lines, Inc., D.C.Iowa, 275 
ESupp. 431—In re Industrial Transp. Corp., D.C. 
N.Y., 344 F.Supp. 1311. 

Scope of application 

(4) Other matters. 

U.S.—Doyle v. Albatross Tanker Corp., D.CN.Y., 260 
ESupp. 303. affd., C.A., 367 E2d 465, 22 A.L. 

R. 3d 847—Krause v. Sud-Aviation, Societe Natio- 
nale de Constructions Aeronautiques, D.C.N.Y., 
301 ESupp. 513, affd. 413 E2d 428. 

Fla.—Moragne v. State Marine Lines, Inc., 211 So.2d 
161. 

(5) Other statements. 

U.S.—Cormier v. Williams/Sedco/Hom Constructors, 
- D.C.U., 460 ESupp. 1010. 
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42, U.S.—Gvirtsman v. Western King Co., D.C.CaI., 
263 ESupp. 633. 

Inapplicable to death of non-seaman 
Fla.—Weed v. Bilbrcy, App., 201 So.2d 771, quashed 
decision, Sup., 215 So.2d 479, cert. den. 89 S.Ct. 
1629, 394 U.S. 1018, 23 L.Ed.2d 43, reh. den. 89 

S. Ct. 2097, 395 U.S. 971, 23 L.Ed.2d 761, reh. den. 
90 S.Ct. 894, 397 U.S. 930, 25 L.Ed.2d 108, reh. 
den. 91 S.Ct. 361, 400 U.S, 982, 27 LEd.2d 395. 

The child labor provisions of the Fair 
Labor Standards Act do not create a 
new private cause of action for wrong¬ 
ful death.^^'° 

42,10. U.S.—Breitwieser v. KMS Industries, Inc., 
CA.Ga., 467 F.2d 1391, affd. 93 S.Ct. 1445, 410 
U.S. 969, 35 LEd.2d 705. 

§ 18. -Constitutionality of Stat¬ 

utes 

43. Okl.—Lewis Drilling Co. v. Brooks, 451 P.2d 956. 

44. U.S.—Cyr v. B. Offen & Co., Inc., C.A.N.H., 501 
F.2d 1145—Insurance Federation of Pennsylvania, 

• Inc. V. Supreme Court of Pennsylvania, C.A.Pa., 
669 F.2d 111 

Ala.—Eich v. Town of Gulf Shores, 300 So.2d 354, 293 
Ala. 95. 

Ariz.—Solomon v, Harman, 489 P.2d 236, 107 Ariz. 
426. 

Harrington v. Flanders, 407 P.2d 946, 2 Ariz. 
App. 265. 

Cal.-nJustus V. Atchison, 139 Cid.Rptr, 97, 565 P.2d 
121 19 C.3d 564. - 

Colo.—McGill V. General Motors Coqp., 484 P.2d 790, 
174 Colo. 388. 

Fla.—Capiello v. Goodnight, App., 357 SQ.2d 225. 
Idaho-Stucki v. Loveland. 495 P.2d 571, 94 Idaho 621. 
La.—Rogers v. State Farm Mut. Auto. Ins. Co., Cr., 
261 So.2d 320. 

Md.—Barrett v. Charlson, 305 A.2d 166, 18 Md,App. 
80. 

Miss.—Sanders v, Tillman, 245 So.2d 198. 

Mo.—Crane v. Riehn. 568 S.W.2d 525. 
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N.Y.—Robert v. Ford Motor Co., 424 N.Y.S.2d 747,73 
A.D.2d 1025. ( 

Okl.—Roberts v. Merrill. 386 P.2d 780. 

Pa.—Seymour v. Rossman, 297 A.2d 804, 449 Pa. 515. ; 
Wis.—Cogger v. Trudell, 151 N.W.2d 146, 35 Wis.2d i 
350. j 

Classification not unreasonable ’ 

Fla.—White v. Clayton, 323 So.2d 573. 

47. Ind.—Kinslow v. Cook, 333 N.E2d 819, 165 Ind. ' 
App. 623. 

Minn.—Price v. Amdal, 256 N.W.2d 461. ^ 

N.Y.—In re Perez’ Estate, 330 N.Y.S.2d 881, 69 
Misc.2d 538. 

Okl.—Lewis Drilling Co. v. Brooks, 451 P.2d 956. i 
Greater rights for surriyors of mothers than ! 
fathers 

Ga.—Tolbert v. Murrell, 322 S.E.2d 487, 253 Ga. 566. ‘ 
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47.5. Mo.—Click v. Ballentine Produce Inc., 396 
S.W.2d 609, app. dism. 87 S.Ct. 44, 385 U.S. 5, 17 
L.Ed.2d 5. 

49. Ariz.—Huebner v. Deuchle, 514 P.2d 470, 109 
Ariz. 549, 

50. Okl.—Parker v. National Zinc Co., 406 P.2d 493. 

Right not to be ‘^ahrogated** 

N.Y.—Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017. 

Against public policy 

Ky.—Wessling v. Paris, 417 S.W.2d 259. 

§ 19. -Amendment and Repeal 

of Statutes 

53. Particular statutes considered 
(7) U.S.—Hernandez v. U.S., D.C.CoIo., 383 F.Supp. 
168. 

Statute expanding damages held to create new 
cause of action 

N.C.—Smith v. Mercer, 172 S.E.2d 489, 276 N.C. 329. 

Purpose of new statute 

Fla.—McKibben v. Mallory, 293 So.2d 48. 

Retroactivity 

N.Y.-Eckel v. Hassan, 386 N,Y.S.2d 995, 87 Misc.2d 
1057, affd. 401 N.Y.S,2d 820, 61 A.D.Zd 13. 

Wyo.—Matter of Boyd’s Estate, 606 P.2d 1243. 
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55. Fla.—McPhail v. Jenkins. App., 382 So.2d 1329. 

§ 20. -Construction and Opera¬ 

tion of Statutes 

60, U.S.—Higginbotham v. Ford Motor Co., C.A.Ga., 
540 F.2d 762, reh. den. 561 E2d 831. 

Conn.—Grody v. Tulin, 365 A.2d 1076, 170 Conn. 443, 
Del.—Loden v. Getty Oil Co., Super., 340 A.2d 174, 
cert. ques. ans. 359 A.2d 161. 

D.C.—Waldon V. Covington, App., 415 A.2d 1070, 
Ga.—Lovett V. Garvin, 208 S.E2d 838, 232 Ga. 747, 69 
A.L.R.3d 1043. 

Lovett v. Emory University, Inc., 156 S.E.2d 
923, 116 Oa.App. 277—St. Paul Fire & Marine Ins. 

Co. V. Miniweather, 168 S.E2d 341, 119 Ga.App, 
617—Limbaugh v. Woodall, 175 S.E2d 135, 121 
Ga.App. 638—DeLoach v. Floyd, 288 S.E2d 65, 

160 Ga.App. 728. 

Ilk—Baiid V. Chicago, B. A Q.R. Co., 296 N.E2d 365, 
n Ill.App.3d 264, app. after remand 334 N.E2d 
920, 32 IU.App.3d 1, affd. 349 N.E2d 413, 63 
I11.2d 463—Matter of Edwards’ Estate, 435 N.E2d 
1379, 62 Ill.Dec. 407, 106 Ill.App.3d 635. 

Mo.—State ex rel. Jewish Hospital of $t, Louis v. 

Buder, App., 540 S.W.2d 100. 

R.L—Presley v. Newport Hospital, 365 A.2d 748, ll7 
R.L 177, 84 A.L.R.3d 391, 
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61. Mo.—Almcrantz v. Carney, 490 S.W.2d 59. 
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62. U S.—Halvorsen v Dunlap, C.A S D., 495 F 2d 
817. 

Hunter v. Dampsk A/S Flint, D.C.Mich., 279 
F.Supp. 701. 

D C —Jones v. Pledger, CA., 363 F.2d 986, 124 U.S 
App.D.C. 254 

Fla.—Stem v. Miller, 348 So.2d 303. 

Md.—Barrett v Charlson, 305 A 2d 166, 18 Md.App 
80 

Or.—Wheeler v Bonnin, 615 P.2d 355, 47 Or.App. 645. 

SD.—Anderson v. Lale, 216 N.W.2d 152, 88 SD 111 

Wis.—Schnabl v. Ford Motor Co., 195 N W.2d 602, 54 
Wis.2d 345, reh. den 198 NW,2d 161, 54 Wis.2d 
345 

Not construed with liberality of workmen’s 
compensation acts 

N.J.—State ex rel. Gosnell v Gosnell, 255 A 2d 769, 
106 N.J.Super 279 

64. Ark.—McGinty v. Ballentme Produce, Inc., 408 
SW.2d 891, 241 Ark. 533 

65. U S.—Benton v. Union Pac. R Co, D.C.Kan., 
430 FSupp. 1380. 

Wis.—Kwaterski v. State Farm Mut Auto. Ins. Co, 
148 N.W.2d 107, 34 Wis.2d 14. 
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68. Fla.—Stokes v. Liberty Mut Ins Co„ 213 So.2d 
695. 

71. N.M—Stang v Hertz Corp, 467 P.2d 14, 81 
N.M. 348 

Particular language construed 

(3) Other language. 

U.S.—Harmon v. Wolfe, D C.Tenn , 253 F Supp 577— 
Hesseltine v. U.S., D.C.Co!o., 538 F.Supp. 1003 

Colo.—Hewlett V Greenberg, 530 P.2d 1285, 34 Colo. 
App, 356, app. after remand 539 P.2d 491 

72. Incorporation in toto improper 

N.D.—Broderson v. Boehm, 253 N.W,2d 864. 
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78. U-S.—Denny v. Seaboard Lacquer, Inc,, C.A.Md , 
487 F.2d 485. 

81. Wis.—Kwaterski v. State Farm Mut. Auto. Ins. 
Co., 148 N.W.2d 107, 34 Wis.2d 14. 

N.C—Christenbury v, Hedrick, 234 S.E.2d 3, 32 N.C 
App. 708. 

83, U.S.—Bonner v. Williams, C.A.Ala., 370 F.2d 
301. 

87. N.M.—Stang v. Hertz Corp., 467 P.2d 14, 81 
N.M. 348. 

Ohio—Robinson v, Parker*Hannifin Corp., Com.Pl,, 
444 N.E.2d 1084. 
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90. U.S.—Mosley v. U.S., C.A.N.C., 499 F.2d 1361, 
on remand, D.C., 405 F.Supp. 357, afFd. C.A., 538 
F.2d 555, 

Colo.—Price V Sommermeyer, 577 P.2d 752, 195 Colo. 
285, on remand 584 P.2d 1220, 41 Colo.App. 147, 
aflfd., Sup., 603 P.2d 135, 198 Colo. 548. 

D.C.—Betesh V. U.S., D.C., 400 F.Supp. 238. 

Mass.—Oouras v. Barchi, 364 N.E.2d 213, 5 Mass App. 
845. 

Mich.—BradOeld v. Administrator or Personal Repre¬ 
sentative of Burgess’ Estate, 233 N.W.2d 541, 62 
Mich.App. 345. 

Mo.—State ex rel, St. Louis-San Francisco Ry. Co. v. 
Buder. 515 S.W.2d 409—State ex rel. Ellis v. Stus- 
sie, 513 S.W.2d 411, 

N.M.—Salazar v. St. Vincent Hospital, App., 619 P.2d 
826, 93 N.M. 150. 

Tex.—Cass v, McFarland’s Estate, Civ.App., 5^ 
S.W.2d 107. 

Increase of pecuniary damages recoverable 

Wis.—Bradley v. Knutson, 215 N.W.2d 369, 62 Wis.2d 
432. 

91. Okl.—Richey v, Cherokee Laboratories, Inc., 515 
P.2d 1377. 


92. N.C—Smith V. Mercer, 172 S.E.2d 489, 276 N C 
329 

93. N C.—Smith v Mercer, 172 S E.2d 489, 276 N C 
329. 

Okl —Thomas v Cumberland Operating Co, 569 P 2d 
974 

WVa.—Rosier v Garron, Inc, 199 S.E.2d 50, 156 
W.Va 861. 

Time of injuries or death 

(2) U S—Silvious V. Helmick, DC.W.Va., 291 

FSupp. 716 

94. Ra.— McKibben v. Mallory, 293 So.2d 48. 

96. N.Y.—Eckel v. Hassan, 401 N.YS.2d 820, 61 
A.D2d 13. 

§ 21. Grounds 

99. U.S —Miles v Bell Helicopter Co, D.C.Ga., 385 
FSupp 1029 

Colo.—DeCicco v Tnnidad Area Health Ass’n, 573 
P.2d 559, 40 Colo App. 63. 

Fla.—Moragne v. State Marine Lines, Inc., 211 So.2d 
161. 

Ga—Ford Motor Co. v Carter, 238 S.E.2d 361, 239 
Ga. 657. 

Ill.—Stansell v. International Fellowship, Inc., 318 
N E.2d 149, 22 Ill.App 3d 959 

La.—Hawkins v. Employers Cas. Co., App, 177 So.2d 
613, wnt ref 179 So 2d 272, 248 La. 429—Wake¬ 
field V. Government Emp Ins Co, App., 253 
So 2d 667, writ den 255 So.2d 771, 260 La. 286. 

Mass —Necktas v. General Motors Corp., Pontiac Divi¬ 
sion, 259 N E.2d 234, 357 Mass 546 

Mich.—Pagano v. State, 257 N.W.2d 172, 76 Mich.App. 
569. 

N.Y.—Powe V. Wise, 417 N.Y.S.2d 12, 70 A,D.2d 654 

RI —Presley v. Newport Hospital, 365 A 2d 748, 117 
R.I. 177, 84 ALR.3d 391. 

Tenn—Commercial Truck & Trailer Sales, Inc. v 
McCampbell, 580 S W.2d 765. 
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99.10. U S.—Shenandoah v. City of Philadelphia, 
D.C.Pa., 438 F.Supp 981. 

1. N.M.—Torrez v. Sierra, App, 553 P.2d 721, 89 
N.M. 441, cert, den 558 P 2d 620, 90 N.M. 8 

§ 22. - Instantaneous and De¬ 

ferred Death 

6. La.—McDaniel v. Welsh, App,, 234 So.2d 833, writ 
ref 237 So.2d 397, 256 La. 616 

page 611 

12. N C.—Gibson v Campbell, 222 S.E.2d 449, 28 
N.C App. 653. 

13. Mont—Swanson v. Champion Intern. Corp,, 646 
P.2d 1166, 197 Mont. 509. 

N.J.—Alfone v. Samo, 403 A.2d 9, 168 N.J.Super 315, 
mod. on oth. grds. 432 A.2d 857, 87 N.J. 99, 26 
A.L.R.^4th 1237. 

18. N.C—Gibson v. Campbell, 222 S.E.2d 449, 28 
N.CApp. 653. 

§ 23. -Act or Omission Causing 

Death 
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23. Ala.—Geohagan v. General Motors Corp., 279 
So.2d 436, 291 Ala. 167. 

Ind.—Pickens’ Estate v, Pickens, 263 N.E.2d 151, 255 
Ind. 119. 

24, U.S.—^Pinon v. State of Wis., D.C.Wis., 368 
F.Supp. 608, 

Ill,—Flynn v, Vancil, 242 N.E.2d 237, 41 I11.2d 236 
Particular statutory descriptions 
(1) U.S.—Scott V. Eastern Air Lines, Inc., C.A.Pa., 
399 F.2d 14, cert. den. 89 S.Ct 446, 393 US. 979, 21 
L.Ed.2d 439. N.J.—Post v. Manitowoc Engineering 
Corp., 211 A.2d 386, 88 N.J.Super. 199, applying Penn¬ 
sylvania statute. 
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(4) U S —Gngsby v. Coastal Marine Service of Tex¬ 
as, Inc., D.C.La., 235 FSupp 97, remd., C.A, 412 F.2d 
1011, cert. dism. 90 S.Ct 612, two cases, 396 U.S. 1033, 
24 L.Ed.2d 531, and 90 S.Ct. 613, 396 U.S. 1033, 24 
LEd.2d 531, on remand 317 FSupp. 1113. 

(5) Wrongful act, neglect, or default. 

U.S.—Soileau v Nicklos Drilling Co., D.C La, 302 
FSupp 119. 

Federal maritime remedy 

U S.—Palmer v. Ribax, Inc., D.C.Fla., 407 F.Supp. 974. 

Unintentional torts 

Ra—Kaezer v. Marrero, App., 324 So.2d 717. 

25. U.S.—Sauls v Hutto, D.C.La, 304 F.Supp. 124. 
Ala.—Lankford v Mong, 214 So.2d 301, 283 Ala 24. 
Fla—Gaboury v Ragler Hospital, Inc., App, 316 

So.2d 642 

26. Fla.—Moragne v. State Marine Lines, Inc., 211 
So.2d 161. 
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29. U.S. — Grigsby v Coastal Marine Service of Texas, 
Inc., DCLa., 235 F.Supp 97, remd., CA., 412 
F.2d 1011, cert, dism 90 S.Ct. 612, two cases, 396 
U.S. 1033, 24 LEd.2d S31, and 90 S.Ct. 613, 396 
US. 1033, 24 L.Ed.2d 531, on remand 317 
F.Supp 1113. 

30. U.S—U.S V. Pardee, CA.Md., 368 F.2d 368. 
Cal.—Duff V Harrah South Shore Corp., 125 Cal.Rptr. 

259, 52 C.A.3d 803. 

Ra.—Nelson v. Traer, App, 188 So 2d 65. 

La—Whitney v. Southern Farm Bureau Cas. Ins. Co., 
App., 225 So.2d 30 

31. Ariz.—Bendalin v. Valley Nat. Bank of Anzona, 
540 P.2d 194, 24 Ariz.App. 575. 

Mo.—Walsh V. Oehlert, App., 508 S.W.2d 222. 

32. U.S —Grigsby v. Coastal Marine Service of Texas, 
Inc., D.CLa, 235 F.Supp. 97, remd,, C.A., 412 
F.2d 1011, cert dism. 90 S.Ct 612, two cases, 396 
U.S. 1033, 24 L.Ed2d 531, and 90 S.Ct. 613, 396 
U.S. 1033, 24 L.Ed.2d 531, on remand 317 
F.Supp. 1113. 

Acts held wrongful 

(5) Other acts. 

U.S.—Dagley v. Armstrong Rubber Co., C.A.Ind., 344 
F.2d 245 

Mich.—Lucchesi v. Kent County Road Commission, 
312 N.W.2d 86, 109 Mich.App. 254. 

Tex.—^Trucker’s Equipment, Inc. v. Sandoval, Civ.App., 
569 S.W.2d 518. 

The principle of strict liability, dis¬ 
cussed generally in Torts § 18.1, has 
been held applicable in actions brought 
under the Death on the High Seas 
Act.33'5 

33.5. U.S.—Soileau v Nicklos Drilling Co., D,C.La., 
302 F.Supp. 119. 

34. U.S.—Dillon v. Crowe, C.A.La., 406 F.2d 1321— 
Mascuilh V. U.S., C.A.Pa., 411 F.2d 867, on re¬ 
mand, D.C., 343 F.Supp. 439, revd. on oth. grds. 
483 F.2d 81. 

Olsen V. New York Cent. R Co., D.C.N.Y., 232 
RSupp. 28, affd., C.A., 341 F.2d 233. 

Del.—Gott V. Newark Motors, Inc, Super., 267 A.2d 
596. 

Tex.—El Paso Natural Gas Co. v. Harris, Civ.App., 436 
S.W.2d 408, err. ref. no rev. err. 

Death on High Seas Act 

(2) Held not limited to torts based on negligence. 
U.S.—Soileau v. Nicklos Drilling Co., D.CLa, 302 
FSupp. 119. 
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35. Mich.—Plumley v. Klein, 199 N.W.2d 169. 388 
Mich. I. 

40. Kan.—Kirby v. Golden, 527 P.2d 962, 215 Kan. 
583. 

La.—Whitney v. Southern Farm Bureau Cas. Ins. Cp., 
App., 225 So.2d 30. 



§ 23 DEATH 

Page 614 

41. Matters required to be proved 

La,—^Boyer v. Johnson, 360 So.2d 1164, on remand 
app., 366 So.2d 192, writ den. Sup., 367 So.2d 
1185. 

43. U.S.—Cline v. Aetna Ins. Co., D.C.ATa., 317 
RSupp. 1229. 

Ga.—McKinsey v. Wade, 220 S.E2d 30, 136 Ga.App. 
109. 

m.—^Mattyasovszky v. West Towns Bus Co., 313 
N.E.2d 496, 21 m.App.3d 46, affd. 330 N.E.2d 509, 
61 XU.App. 31. 

47, Del—Oott V. Newark Motors, Inc., Super., 267 
A.2d 596. 
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50.5, U.S.—Hunter Dampsk A/S Flint, D.C.Mich., 

279 RSupp. 701-~Gri^by v. Coastal Marine Ser¬ 
vice of Texas, Inc., D.C.La., 235 F.Supp. 97, 
lemd., CA., 412 F.2d 1011, cert. dism. 90 S.Ct. 
612, two cases, 396 U.S. 1033, 24 L.Ed.2d 531, 
and 90 S.Q. 613, 396 U.S. 1033. 24 L.Ed.2d 531, 
on remand 317 F.Supp. 1113. 

50.10. U.S.—Metzger v. S.S. Kirsten Torm, D.C.Md., 
245 F.Supp. 227—Hunter v. Dampsk A/S Flint, 
D.CMich., 279 F.Supp. 701. 

In Louisiana 

(1) U.S.—Singer v. Dorr, D.CLa., 272 F.Supp. 931 
—Grigsby V. Coastal Marine Service of Texas, Inc., 
D.CLa., 235 RSupp. 97, remd., CA.. 412 R2d 1011, 
cert. den. 90 S.Ct. 612, two cases, 396 U.S. 1033, 24 
L.Ed.2d 531, and 90 S.Q. 613, 396 U.S. 1033, 24 
L.Ed,2d 531, on remand 317 F.Supp. 1113. 

51. U.S.—Scott V. Eastern Air Lines, Inc., C.A.Pa., 
399 R2d 14, cert. den. 89 S.Q. 446, 393 U.S. 979. 
21 L.Ed.2d 439. 

Cal.—^Moxon v. Kem County, 43 Cal.Rptr. 481, 233 
CA.2d 393. 

Mo.—State ex rel. Sisters of St. Mary v. Campbell, 
App., 511 S.W.2d 141. 

NJ.—Post V. Manitowoc Engineering Corp., 211 A.2d 
386, 88 NJ.Super. 199, applying Pennsylvania stat¬ 
ute. 

Fa.— CJS, dted in DiBelardino v. Lemmon Pharmacal 
Co., 208 A.2d 283. 285, 416 Pa. 580. 

52. U.S.-<-^tt V. Eastern Air Lines, Inc., CA.Pa., 
399 R2d 14, cert. den. 89 S.Ct. 446, 393 U.S. 979, 
21 LEd,2d 439. 

N.H.—Hodgdon v. Beatrice D. Weeks Memorial Hosp., 
445 A.2d 1116, 122 N.H. 424. 

52.5. U.S.—Carney v. Barnett, D.C.Pa., 278 F.Supp. 
572. 

Fla.—^Moragne v. State Marine Lines, Inc., 211 So.2d 
161. 

Wis.— CJJS. quoted at lengtih In Sdinabl v. Ford Motor 
Co., 195 N.W.2d 602, 607, 54 Wis.2d 345, reh. den. 
198 N.W.2d 161, 54 Wis.2d 345-Sclmabl v. Ford 
Motor Co., 198 N.W.2d 161, 54 Wis.2d 345. 
Actiou tgainst automobile uumoibcturer and 
dealer 

Wis.—Schnabl v. Ford Motor Co., 195 N.W.2d 602, 54 
Wis.2d 345, reh. den. 198 N.W.2d 161, 54 Wis.2d 
345. 

Froducts liability cases 

Tex.—General Motors Corp. v. Hd>ert, Ciy.App,, 501 
S.W.2d 950, err. ref. no rev. err. 

Action against mannfiBCturers of mining machine 
U.S.—Ayala By and Through Ayala v. Joy Mfg. Co., 
D.CColo., 580 RSupp. 521. 

U.S.—^Home v. Armstrong Products Corp., 
CA.Ga., 416 R2d 1329—Lashley v. Ford Motor 
Co.. C.A.Ga., 480 F.2d 158, cert. den. 94 S.Ct. 
585, 414 U.S. 1072, 38 LEd.2d 478—Denny v.' 
Seaboaid Lacquer, Inc., CA.Md., 487 F.2d 485. 
Ala.—Oeohagan v. General Motors Corp., 279 So.2d 
436, 291 Ala. 167. ' 

Del.—Gott V, Newark Motors, Inc., Super., 267 A,2d 
596. 
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54. Since the publication of Corpus Juris Secundum 
the cases Wadleigh v. Howson, 189 A. 865, 88 
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N.H. 365 and Howson v. Foster Beef Co., 177 A. 
656, 87 N.H. 200 cited in support of the text, have 
been expressly overruled in a decision holding that 
an administrator of an estate can maintain an 
action for breach of warranty allegedly resulting in 
death of his decedent. 

N.H.—Kelley v. Volkswagenwerk Aktiengesellschaft, 
268 A.2d 837, 110 N.H. 369. 

55. U.S.—Grigsby v. Coastal Marine Service of Texas, 
Inc., D.C.U., 235 RSupp. 97. remd., C.A., 412 
R2d 1011, cert. dism. 90 S.Ct. 612, two cases, 396 
U.S. 1033, 24 L.Ed.2d 531, and 90 S.Ct. 613, 396 
U.S. 1033, 24 VEd.2d 531, on remand 317 
RSupp. 1113. , 

60. Ala.—Nettles v. Bishop, 266 So.2d 260, 289 Ala. 

100 . 

§ 24. -Right of Action of Per¬ 

son Injured 

63. U.S.—Todd v. Sandidge Const. Co.. C.A.S.C., 341 
F.2d 75-Corey v. Hiberly, C.A.I11.. 346 F.2d 
368—Market Ins. Co. v. U.S., C.A.Miss.. 415 F.2d 
459. 

Kington v. U.S., D.CTenn., 265 RSupp. 699, 
stating New Mexico law—Huey v. Barloga, D.C. 
Ill., 277 F.Supp. 864—Panagopoulous v. Martin, 
D.C.W.Va., 295 F.Supp. 220. 

Cal.—Rhodes v. California Hospital Medical Center, 
143 Cal.Rptr. 59, 76 C.A.3d 606. 

Conn.—Nolan v. Morelli, 226 A.2d 383, 154 Conn. 
432—Keogh v. City of Bridgeport, 444 A.2d 225, 
187 Conn. 53. 

Del.—Milford Memorial Hospital, Inc. v. Elliott, 210 
A.2d 858, 8 Storey 480. 

Ga.— CJS. cited in Horton v. Brown, 159 S.E.2d 489, 
491, 117 Ga.App. 47—Millholland v. Neal, 164 
S.E.2d 451, 118 Ga.App. 566—Standard Oil Co. v. 
Harris, 172 S.E.2d 344, 120 Ga.App. 768. 

Hawaii—Greene v. Texeira, 505 P.2d 1169, 54 Hs^w. 
231, 76 A.L.R.3d 111. 

Idaho—Anderson v. Gailey, 555 P.2d 144, 97 Idaho 
813. 

Iowa.—Evans v. Kennedy, 162 N.W.2d 182. 

Kan.—C.J.S. cited in Mason v. Jerin Corp., 647 P.2d 
1340, 1344, 231 Kan. 718. 

La.—^Wakefield v. Government Emp. Ins. Co., App., 
253 So.2d 667, writ den. 255 So.2d 771, 260 U. 
286. 

Mass.—Gaudettc v. Webb, 284 N.E2d 222, 362 Mass, 
60, 61 A.L.R.3d 893. 

Mich.—Maiuri v. Sinacola Const. Co’., 170 N.W.2d 27, 
382 Mich. 391. 

Robertson v. Devercaux, 188 N.W.2d 209, 32 
Mich.App. 85. 

Miss.—State for Use and Benefit of Richardson v. Edge- 
worth, 214 So.2d 579. 

Mo.—Klein v. Abramson. App., 513 S.W.2d 714. 

Mont.—Fisher v. Missoula White Pine Sash Co., 518 
P,2d 795, 164 Mont. 41. 

N.M.—Stang v. Hertz Corp., App., 463 P.2d 45, 81 
N.M. 69. affd., 467 F.2d 14, 81 N.M. 348, app. 
after remand 490 P.2d 475, 83 N.M. 2l7, revd. on 
oth. grds. 497 P.2d 732, 83 N.M. 730. 

N.C.—Homey v. Mcr«iith Swimming Pool Co., 148 
S,E.2d 554, 267 RC. 521—Stetson v. Easterling, 
161 S.E.2d 531, 274 RC. 152. 

N.D.—Sheets v. Grace, Inc., 292 N.W.2d 63. 

Okl.—Haws V. Luethje, 503 P.2d 871. 

Tcnn.—Hance v. Haun, 391 S.W.2d 621,216 Tcnn. 176. 

Tex.—Schwing v. Bluebonnet Exp., Inc., Civ.App., 470 
S.W.2d 133, err. gr. 

Va.—Korrnan v. Carpenter, 216 S.R2d 195, 216 Va. 86. 

Wash.—Moen v. Hanson, 537 P.2d 266, 85 Wash.2d 
597. 

Joint venturers 

U.S.—Galloway v. Korzekwa, D.CMiss., 346 F.Supp. 
1086. 

Interspousal and intrafamilial immunity no bar 
to action 

NJ.-^mall V. Rockfeld, 330 A.2d 335, 66 N.J. 231, 87 
A.L.R.3d 829. 


Ohio—Prem v. Cox, 443 RE.2d 511, 2 Ohio St.3d 149, ‘ 
2 O.B.R. 694. 

Stiilbom child 

U.S.—Simon v. U.S., D.C.Fla.. 438 RSupp. 759. 

Fla.—Duncan v. Flynn, 358 So.2d 178. 

m.—Renslow v. Mennonite Hospital, 367 N.E2d 1250, . 

10 IllDec. 484, 67 I11.2d 348, 91 A.L.R.3d 291. 
La.—Wascom v. American Indem. Corp., App., 348 : 

So.2d 128, writ den., Sup., 350 So.2d 1224. 

Mich.—Toth V. Goree, 237 N.W.2d 297, 65 Mich.App. , 
296. I 

Neb.—Egbert v. Wenzl, 260 N.W.2d 480,199 Neb. 573. ' 
N.Y.—Raymond v. Bartsch, 447 N.Y.S.2d 32, 84 
A.D.2d 60. 

N.C.—Cardwell v. Welch, 213 S.E2d 382, 25 N.CApp. [ 
390, cert. den. 215 S.E.2d 623, 287 N.C 464. ! 
Pa.—Scott v. Kopp, 431 A.2d 959, 494 Pa. 487. 
Interfamily tort immunity as bar to action 
Mont.—State Farm Mut. Auto. Ins. Co. v. Leary, 544 
P.2d 444, 168 Mont. 482. 

64. N.J.—Tharp v. Shannon, 230 A.2d 902, 95 NJ. 
Super. 298. 

65. N.J.—Tharp v. Shannon, 230 A.2d 902, 95 NJ. 
Super. 298. 
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66. N.J.—Silverman v. Lathrop, 403 A.2d 18, 168 i 

N.J.Super. 333. I 
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70. Tex.—Leal v. C. C. Pitts Sand & Gravel, Inc., 419 
S.W.2d 820. 

Test 

N.M.—Torrez v. Sierra, App., 553 P.2d 721, 89 N.M. 
441, cert. den. 558 P.2d 620, 90 RM. 8. 

The two-party relational concept em¬ 
bodied in a cause of action for “wrong¬ 
ful death’’ is not satisfied when a par¬ 
ent negligently kills himself, thereby 
causing economic and other damage to 
his child.'®-' 

70.5. La.—Callais v. Allstate Ins. Co., 334 So.2d 69Z 

71. U.S.—Lund v. State Farm Mut. Auto. Ins. Ca, 
D.C.Okl., 342 F.Supp. 917—Stickney v. E R 
Squibb & Sons, Inc., D.C.Fla., 377 F.Supp. 785. 

Ariz.—Alley V. Dorame, App., 613 P.2d 834, 126 Ariz. 
170. 

lowa-Wright V. Daniels, 164 N.W.2d 180. 
N.C.-Raftery v. Wm. C. Vick Const. Co.<' 230 S.E2d 
405, 291 RC. 180. 

Tex.—Donsbach v. Offield, Civ.App., 488 S.W.2d 494. 

72. U.S.—Rogers v. Jackson, D.C.II1., 416 RSupp. 
1125. 

Ill.—Herget Nat. Bank of Pekin v. Berardi, 335 N.E2d 
39, 31 Ill.App.3d 608, affd. 356 RE2d 529, I 
IllDec. 341, 64 ni2d 467. 

Ind.—Pickens’ Estate v. Pickens, 263 N.E.2d 151, 225 
Ind. 119. 

Mich.—Mosier v. Carney, 138 N.W.2d 343, 376 Midi. 
532. 

Plumley v. Klein, 187 N.W.2d 250, 31 Mick 
App. 26, affd. 199 RW.2d 169, 388 Mich. 1. 
Utah—Hull V. Silver, 577 P.2d 103. 
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72.5. Ind.—Pickens’ Estate v. Pickens, 263 N.E24 f 
151, 225 Ind. 119. 

N.C.—Christenbury v. Hedrick, 234 S.E.2d 3, 32 N.C > 
App. 708. 

Action not barred by interspousal immunity 
N.M.—Maestas v. Overton, 531 P.2d 947, 87 RM. 213. 
Utah—Hull V. Silver, 577 P.2d 103. 

§ 25. -Proximate Cause 

74. U.S.—Falk v. U.S., C.A.Ohio, 375 R2d 561. 
Fla.-Matthews v. Williford, App., 318 So.2d 480. 
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La._Savo«e v, Lirette, App, 230 So 2d 392 
N.C —Hargett v. Gastonia Air Service, Inc., 209 S E 2d 
518, 23 NCApp. 636, cert, den 211 S.E.2d 217, 
286 N C. 414. 

N.Y.—Fuller v Preis, 350 N Y S.2d 659, 43 A.D 2d 
114 

Acts held not proximate cause 
(4) La.—Cooper v. Hargreve, App, 210 So.2d 64 
Mo —Reich V. A Reich & Sons Gardens, Inc., App, 
485 S.W.2d 133. 

N.Y.—McGee v. Adams Paper & Twine Co, 271 NY. 
S.2d 698. 26 A.D 2d 186, affd. 233 N E2d 289, 20 
N.Y.2d 921, 286 N.Y S 2d 274—Stahli v. 

McGlynn, 366 N.Y.S.2d 209, 47 AD 2d 238— 
Dobro V. Village of Sloan, 368 N.Y.S.Zd 621, 48 
A.D.2d 243, app. dism. 338 N E 2d 326, 37 N.Y.2d 
804, 375 N.Y.S.2d 569. 

Pa.—Scarf v. Koltofif, 363 A.2d 1276, 242 Pa.Super 
294. 
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74.20. U.S.—Grigsby v. Coastal Manne Service of 
Texas, Inc., D C.La., 235 F Supp. 97, remd C.A., 
412 F.2d 1011, cert. dism. 90 S.Ct. 612, two cases, 
396 U.S. 1033, 24 L.Ed.2d 531, and 90 S.Ct 613, 
396 US. 1033, 24 L.Ed.2d 531, on remand 317 
F.Supp. 1113. 

75. Mich.—Bunda v. Hardwick, 138 N.W.2d 305, 376 
Mich. 640. 

76. Mich.—Bunda v. Hardwick. 138 N.W.2d 305, 376 
Mich. 640. 
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78.5, Cal—Hastie v. Handeland, 79 Cal Rptr 268, 
274 C.A.2d 599. 

80. Mo.—Ghck V. Ballentine Produce Inc , 396 
S.W.2d 609, app. dism. 87 S.Ct. 44, 385 U.S. 5, 17 
L.Ed.2d 5. 
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Where one is in fear of an impact 
and the danger of a negligent physical 
impact exists, there may be a recovery 
for death caused by a heart attack 
resulting from the excitement of the 
event.**-^‘ 

$6.21, U.S.—Kahle v. Glosser Bros, Inc., C.A Pa., 
462 F.2d 815. 

86.25. Suicide committed in response to irre- 
sistable impulse 

U.S.—Hamilton v. Chaffin, C.A.Miss., 506 F.2d 904. 
Mass.—Slavcn v. City of Salem, 438 N.E.2d 348, 386 
Mass. 885. 

8635. N.Y.—Gioia v. State, 228 N.Y.S.2d 127, 132, 
16 A.D.2d 354, on remand 238 N.Y.S.2d 758, 38 
Misc.2d 833, revd. on oth. grds., 254 N.Y.S.2d 
384, 22 A.D.2d 181. 

Okl—Runyon v. Reid, 510 P.2d 943, 58 A.L.R 3d 814. 

88. Okl—Runyon v. Reid, 510 P.2d 943, 58 A.L.R 3d 
814. 

89. Mass.—Slavcn v. City of Salem, 438 N.E.2d 348, 
386 Mass. 885. 

N.Y.—Fuller v. Preis, 322 N.E.2d 263, 35 N.Y.2d 425, 
363 N.Y.S.2d 568, 77 A.L.R.3d 301. 

N.D.—Falkenstein v. City of Bismarck, 268 N.W.2d 
787. 
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89.10. Hawaii—Lum v. Fullaway, 42 Haw, 500. 
Miss.—State for Use and Benefit of Richardson v. Edge- 
worth, 214 So.2d 579. 

89.15. U.S.—Sneider v. Hyatt Corp., D.C.Ga., 390 
F.Supp. 976. 

I 26(1). — Loss or Iruury to Ben¬ 
eficiaries 

91, U.S.—Mpiliris v. Hellenic Lines, Limited, D.C. 
Tex., 323 F.Supp. 865, affd., CA., 440 F 2d 1163. 


Ga—Garvin v. Lovett, 205 S E.2d 124, 131 GaApp 
46, affd. 208 S.E 2d 838, 232 Ga, 747, 69 A L R 3d 
1043. 

Ill—Flynn v. Vancd, 242 N E.2d 237, 41 Ill 2d 236. 
N Y —Didocha v State, 387 N.Y.S.2d 752, 54 A.D.2d 
786 

N C —Gay v Thompson, 146 S E.2d 425, 266 N.C 
394, IS ALR3d 983—Stetson v Easterling, 161 
SE2d 531, 274 N.C. 152. 

Ohio—Fisher v Butler, 224 N.E2d 923, 11 Ohio Misc. 
116. 

Pecuniary loss limitation rejected 
Tex.—Sanchez v Schindler, 651 S W 2d 249, overruling 
cases to the extent of conflict. 
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95. Cal—Estate of DTndia, 134 Cal Rptr 165, 63 
C A 3d 942. 

Ind.—Lustick v. Hall, App., 403 N.E.2d 1128. 

Md—C.J,S. cited in Ory v. Libersky, 389 A.2d 922, 
927, 40 Md.App. 151 

N.Y.—Mercado v. City of New York, 259 N.Y.S.2d 
437, 46 Misc.2d 358 

Va.—Pugh V Yearout, 186 S.E.2d 58, 212 Va 591 
W.Va—Salerno v Manchm, 213 S.E.2d 805, 158 W.Va. 
220, 77 A.L.R.3d 1167 

Pecuniary interests held sufficient 

(3) Partial support 

W.Va.—Adams v Sparacio, 196 SE.2d 647, 156 W.Va 
678 

96. Pecuniary interest held insufticient 

(2) Mo—Acton v. Shields, 386 S.W.2d 363. 

W.Va —Adams v. Sparacio, 196 S E.2d 647, 156 W Va 
678 

97. Ind.—Lustick v. Hall, App., 403 N.E.2d 1128. 

Evidence of past support 

Mo.—Weast v. Festus Flying Service, Inc., App., 680 
S.W 2d 262. 

99.1. N.Y.—Kelley v. Cacace, 349 NY.S2d 410, 43 
A D 2d 573. 
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5. U.S.—Savard v Marine Contracting, Inc, D.C. 

Conn, 296 F.Supp. 1171. 

6. Kan.—Cornian v. WEG Dial Tel, Inc., 402 P2d 

112, 194 Kan. 783 

8. N.M —Stang v. Hertz Corp., 467 P.2d 14, 81 N M. 
348. 

In at least one jurisdiction the courts 
have revised its interpretation of the 
wrongful death statutes in the light of 
present social realities ® ^ and have ex¬ 
panded recovery beyond the antiquated 
and inequitable pecuniary loss rule.®^° 

8.5. Tex.—Sanchez v. Schindler, 651 S W.2d 249. 
8,10. Tex.—Sanchez v. Schindler, 651 SW.2d 249. 

In this jurisdiction the pecuniary loss 
limitation has been expressly reject¬ 
ed®’^ and a beneficiary is entitled to 
recover damages for grief, sorrow, 
loss of love, society, and comfort, as 
discussed infra § 104 and for mental 
anguish, as discussed infra § 107. 

8.15. Tex.—Sanchez v. Schindler, 651 S.W 2d 249, 
overruling cases to extent of conflict. 

Simmons v. Jackson, App. 2 Dist., 653 S,W.2d 
935. 

10. Ill.—Chidcster v. Cagwin, 222 N.E.2d 274, 76 
Ill.App.2d 477. 

Other matters with respect to recov¬ 
ery and who has the right thereto have 
been adjudicated.’^-^ 

12.5. Wyo.—Saflels v. Bennett, 630 P.2d 505. 
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Loss to the estate held court deflised 

Or—Goheen v. General Motors Corp, 502 P2d 223, 
263 Or 145. 

Religious order held not a dependent 

Or—Goheen v General Motors Corp., 502 P.2d 223, 
263 Or 145. 

“Dependent” 

U.S.—Hesseltine v U.S., D C.Colo., 538 F.Supp. 1003. 

Or.—Matter of Hines’ Estate. 573 P.2d 1260, 32 Or. 
App 209. 

§ 26(2). -Death Resulting from 

Prenatal Injury 
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12.50. U S.—Panagopoulous v. Martin, D C.W.Va., 
295 F.Supp. 220 

D.C.—Simmons v. Howard University, D.C, 323 
FSupp. 529 

Idaho—Volk v Baldazo, 651 P.2d 11, 103 Idaho 570. 

Ill —Chnsafogeorgis v. Brandenberg, 304 N.E 2d 88, 55 
Ill 2d 368 

Ky —City of Louisville v. Stuckenborg, 438 S.W.Zd 94, 
40 A L R.3d 1213—Rice v Rirk, 453 S.W.2d 732 

Mich—O’Neill V. Morse, 188 N.W.2d 785, 385 Mich. 
130 

Minn.—Pehrson v. Kistner, 222 N,W.2d 334 

Mo—O’Grady v. Brown, 654 S.W.2d 904, overruling 
State ex rel Hardin v. Sanders, 538 S.W.2d 336 

Or.—Libbee v Permanente Clinic, 518 P.2d 636, 268 
Or 258. reh den. 520 P.2d 361, 268 Or. 258, app 
after remand 525 P.2d 1296, 269 Or. 543. 

R.I.—Presley v Newport Hospital, 365 A.2d 748, 117 

R. I 177, 84 A.LRJd 391 

Utah—Nelson v. Peterson, 542 P.2d 1075. 

Wash—Moen v Hanson, 537 P.2d 266, 83 Wash.2d 
597. 

W.Va—Baldwin v Butcher, 184 S.E 2d 428, 155 W.Va. 
431. 

Wis.—C.J.S. cited in Kwaterski v State Farm Mut. 
Auto. Ins. Co., 148 N.W.2d 107, 111, 34 Wis.2d 14. 

12.51. U.S.—Todd v. Sandidge Const. Co., C.A.S.C, 
341 F.2d 75. 

Ala.—Eich v. Town of Gulf Shores, 300 So.2d 354, 293 
Ala. 95. 

Ariz.—Summerfield v. Superior Court In and For Mari¬ 
copa County, 698 P.2d 712, 144 Ariz. 467 disap¬ 
proving of Kilmer v Hicks, 22 Anz.App. 552, 529 
P 2d 706 

D.C.—Simmons v. Howard University, D.C., 323 
F.Supp 529 

Greater Southeast Community Hosp. v. Wil¬ 
liams, App., 482 A.2d 394. 

Idaho—Volk V. Baldazo, 651 P.2d U, 103 Idaho 570. 

Ill—Green v. Smith, 377 N.E 2d 37, 17 IllDec. 847, 71 
IIl2d 501. 

Ind—Bntt v. Sears, 277 N E.2d 20, 150 Ind.App. 487. 

Ky.—Orange v. State Farm Mut. Auto. Ins. Co., 443 

S. W.2d 650—Rice v. Rizk, 453 S W.2d 732. 

La.—Danes v. St. Pierre, 402 So.2d 633. 

Deason v State Farm Mut. Auto. Ins. Co., App., 
386 So.2d 146, writ den Sup., 405 So.2d 1092. 

Mich.—Cannon v. Transamerican Freight Lines, 194 
NW.2d 736, 37 Mich.App 313, stating Ohio law. 

Nev.—White v. Yup, 458 P.2d 617, 85 Nev. 527. 

N.D.—Hopkins v. McBane, 359 N.W.2d 862. 

Ohio—Werlmg v. Sandy, 476 N.E.2d 1053, 17 Ohio 
St.3d 45, 17 O.B.R 37. 

Okl—^Evans v. Olson, 550 P.2d 924, overruling Howell 
V. Rushing, 261 P.2d 217 and Padillow v. Elrod, 
424 P.2d 16. 

Vt—Yaillancourt v. Medical Center Hospital of Ver¬ 
mont, Inc., 425 A.2d 92, 139 Vt, 138. 

“Person” 

Mass.—Mone v. Greyhound Lines, Inc., 331 N.E.2d 
916, 368 Mass. 354, overruling Leccese v, McDon¬ 
ough, 279 N.E.2d 339. 

N.M.—Salazar v. St. Vincent Hospital, App., 619 P 2d 
826, 95 N.M. 150. 
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Therapeutic abortion 

Ga.—Shirley v. Bacon, 267 S.E.2d 809, 154 Ga.App. 
203. 

La.—Ezell v. Morrison, App., 380 So.2d 664, 

Mass.—^Torigian v. Watertown News Co., 225 N.E.2d 
926, 352 Mass. 446. 

12*53. U.S.—^Henry v. Jones, D.CMass., 306 F.Supp. 
726. 

Cal.—Bayer v. Suttle, 100 CaI.Rptr. 212, 23 C.A.3d 
361. 

Fla.—Davis v. Simpson, App., 313 So.2d 796. 

N.Y.—Endrasz v. Friedbcrg, 248 N.E2d 901, 24 
N.Y.2d 478, 301 N.Y.S.2d 65. 

N.C.—Gay v. Thompson, 146 S,E.2d 425, 266 N.C. 
394, 15 A.L.R.3d 983. 

Yow V. Nance, 224 S.E.2d 292, 29 N.C.App. 419, 
cert. den. 225 S.E2d 833, 290 N.C. 312. 

Tenn.—Hamby v. McDaniel, 559 S.W,2d 774. 

Va.—Lawrence v. Craven Tire Co., 169 S.E.2d 440, 210 
Va. 138. 

Not “person" 

Fla.—^Duncan v. Flynn, App., 342 So.2d 123, adopted 
Sup., 358 So.2d 178. 

12.54. Dl.—Rapp v. Hiemenz, 246 N.E2d 77, 107 
IUApp.2d 382. 

lowa^-McKillip v. Zimmerman, 191 N.W.2d 706. 
N.H.—Wallace v. Wallace, 421 A.2d 134, 120 N.H. 
675. 

1235. Cal.—Austin v. Events of University of Cali¬ 
fornia. 152 Cal.Rptr. 420, 89 C.A.3d 354. 

Mich.—Powers’ Estate v. City of Troy, 156 N.W.2d 
530, 380 Mich. 160. 

Powers’ Estate v. Oty of Troy, 145 N.W.2d 418, 
’ 4 Mich.App. 57^ afifd. 156 N.W.2d 530, 380 Mich. 
160. 

Miss.—Occhipinti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss. 171 

Mont—Kuhnke v. Fisher. ^3 P.2d 916. 

N.Y.—Endresz v. Friedberg, 248 N.E.2d 901, 24 
N.Y.2d 478, 301 N.Y.S.2d 65. 

In re Bradley’s Estate, 269 N.Y.S.2d 657, 50 
Misc.2d 72—Endresz v. Friedberg, 276 N.Y.S.2d 
469. 52 Misc.2d 693, mod. on oth. grds. 285 N.Y. 
S.2d 583, 28 A.DJ2d 1085, motion gr. 234 N.E2d 
841 21 N.Y.2d 743, 287 N.Y.S.2d 888, affd. 248 
N.E2d 901, 24 N.Y,2d 478, 301 N.Y.S.2d 65. 
Pa.—Scott V. Kopp, 395 A.2d 956, 261 ,Pa.Super. 89, 
affd. 431 A.2d 959, 494 Pa 487. 

SSnce the pubUcatioB of die bound volume, the case of 
Howdl V. Rushing, 261 P.2d 217, has been overruled in 
a decision holding that a cause of action exists for the 
wrongful death of a viable unborn child. 

Okl—Evans v. Olson, 550 P.2d 924. 

1236. Va—Lawrence v. Craven Tire Co., 169 S.E2d 
44a 210 Va 138. 

1237. Cal.—Bayer v. Suttle, 100 CaI.Rptr. 212, 23 
CA.3d 361. 

Fla—Stokes v. Liberty Mut. Ins. Co., 213 So.2d 695. 
Stokes V. Liberty Mut Ins. Co., App., 202 So.2d 
794. cert discharged. Sup., 213 So.2d 695. 

Mich.—Goodrich v. Moore, 155 N.W.2d 247, 8 Mich. 

App. 725. 

“Mloor chOd" 

Mont.—^Kuhnke v. Fisher, 683 P.2d 916. 

1239. What constitiites “Uve birth" 

Fla—Duncan v. Flynn, App., 342 So.2d 123, adopted 
Sup., 358 Sa2d 178. 

12.60. Ala—Wolfe v. IsbeU, 280 So.2d 758, 291 Ala 
327. 

Tex.—Leal v. C C. Pitts Sand & Gravel, Inc., 419 
S.W.2d 820, overruling Magnolia Coca Cola Bot¬ 
tling Ca V. Jordan, 78 S.W.2d 944, 124 Tex, 347. 
2.62. La.—Diefenderfer v. Louisiana Farm Bureau 
Mut Ins. Co.. App., 383 Sa.2d 1032, writ gr., 
Sup., 384 So.2d 985, two cases, 
a Pennaylfaiiia 

(1) Pa—Marko v. Philadelphia Transp. Co., 216 
.2d 502, 420 Pa. 124. 

Chlubicki v. Great A & P Tea Co., 55 LuaL. 
Reg. 133. 


12.63. N.Y.—Endresz v. Friedberg, 276 N.Y.S.2d 
469, 52 Misc.2d 693, mod. on oth. grds. 285 
N.Y.S.2d 583, 28 A.D.2d 1085, motion gr. 234 
N.E2d 842, 21 N.Y.Zd 743, 287 N.y.S.2d 888, 
affd. 248 N.E.2d 901, 24 N.Y.2d 478, 301 N.Y. 
S.2d 65. 

Pa.—Chlubicki v. Great A & P Tea Co., 55 Luz.L.Reg. 
133. 

page 627 

12.65. Since the publication of Corpus Juris Secun¬ 
dum, the case of Magnolia Coca Cola Bottling Co. 
V. Jordan has been overruled in a decision holding 
that the parents of a child bom alive have a cause 
of action for wrongful death resulting from prenat¬ 
al injuries. 

Tex.—Leal v. C. C. Pitts Sand & Gravel, Inc., 419 
S.W.2d 820. 

Since the publication of Corpus Juris Secundum the 
case of Stanford v. St Louis-San Francisco Ry. Co., 108 
So. 566, 214 Ala. 611 has been overruled in a decision 
holding that the father of a viable fetus who was bom 
alive may maintain a cause of action for wrongful death 
resulting from prenatal injuries. 

Ala.—Huskey v. Smith, 265 So.2d 596, 289 Ala. 52, 

§ 27. Nature and Form of Action 

13. Ariz.—CJf.S. cited in Reed v. Frey, 458 P.2d 386, 
389, 10 Ariz.App. 292. 

Fla.—Gaboury v. Flagler Hospital, Inc., App., 316 
So.2d 642. 

14.5. U.S.—Albright v. R. J. Reynolds Tobacco Co., 
D.CPa., 463 F.Supp. 1220. 

15. Fla.—Gaboury v. Flagler Hospital, Inc., App., 316 
So.2d 642. 

47. U.S.—DeFourneaux v. Sturm, Ruger & Co., Inc., 
D.C.Conn., 503 F.Supp. 2, affd., CA., 639 F.2d 
768, cert, den., 100 S.Ct. 1975, 451 U.S. 908, 68 
L.Ed.2d 295. 

Ala.—Geohagan v. General Motors Corp., 279 So.2d 
436, 291 Ala. 167. 

Mo.—CJ.S. cited in State ex rel. Sisters of St. Mary v. 
CampbeU, App., 511 S.W.2d 141, 147. 

Actions in trespass 

(4) Other matters. 

Pa.—Miller v. Preitz, 221 A.2d 320, 422 Pa. 383. 
18. Mo.— CJS, cited in State ex rel. Sisters of St. 

Mary v. Campbell, App., 511 S.W.2d 141, 147. 
Pa.—^DiBerlardino v. Lemon Pharmacal Co. 14 Bucks 
Co. 57, affd. 208 A.2d 283, 416 Pa. 580. 

Death caused by breach of warranty 

(2) Other matters. 

U.S.—Quadrini v. Sikorsky Aircraft Division, United 
Aircraft Corp., D.C.Coim., 425 F.Supp. 81, on 
reconsideration, 505 ESupp. 1049. 

Pa.—DiBelardino v. Lemmon Pbanna<»] Co., 208 A2d 
283, 416 Pa. 580-Miller v. Preitz, 221 A.2d 320, 
422 Pa. 383. 

Bericebile v. Brantly Helicopter Corp., 35 D. & 
C.2d 124, 
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24.10. Ala.—Hatas v. Partin, 175 So.2d 759, 278 Ala. 
65. 

24.15. U.S.—Gore v. Northeast Airlines, Inc,, CA 
N.Y., 373 R2d 717. 

Johnson v. Koppers Co., Inc., D.COhio, 524 
ESupp. 1182, app. dism. CA, 705 E2d 451, 454. 

As statute of descent and distribution 
U.S.—O’Neal v. Southern Ry. Co., D,C.Tenn.. 403 
F.Supp. 1115. 

Action for wrongful death is not 
matter having to do with administra¬ 
tion of decedent's estate.^^ “ 

24.20. Nev.—^Nevada Paving, Inc. v, Callahan, 427 
vP,2d 383, 83 Nev, 208. 


§ 28. What Law Governs 

26. U.S.—Leonard v. Wharton, D.C.Md., 268 F.Supp. 
715, app. dism., C.A., 396 E2d 452, cert. den. 89 
S.Ct. 624, 393 U.S. 1028, 21 L.Ed.2d 571, reh. 
den. 89 8.0. 857, 393 U.S. 1112, 21 L.Ed.2d 
813—Papizzo v. O. Robertson Transport, Ltd., 
D.C.Mich., 401 F.Supp. 540. 

Cal.—Beech Aircraft Corp. v. Superior Court for Los 
Angeles Ck)unty, 132 CaI.Rptr. 541, 61 CA.3d 501. 

N.Y.—^MacKendrick v. Newport News Shipbuilding & 
Dry Dock Co., 302 N.Y.S.2d 124, 59 Misc.2d 994. 

Okl.—CJjS. quoted at length in Cherokee Laboratories, 
Inc. V. Rogers, 398 P.2d 520, 523. 

Tex.—^Marmon v. Mustang Aviation, Inc., Civ.App., 
416 S.W.2d 58, affd.. Sup., 430 S.W.2d 182. 

26.5. U.S.—Rosenthal v. Warren, C.A.N.Y., 475 F.2d 
438, cert. den. 94 S.6. 159, 414 U.S. 856, 38 
L.Ed.2d 106. 

Manos v. Trans World Airlines, Inc., D.C.HL, 
295 F.Supp. 1166—^Tieman v. Westext Transport, 
Inc., D.CR,I., 295 ESupp. 1256—Williams v. Tex- 
as Kenworth Co., D.C.Okl., 307 F.Supp. 748— 
Camp V. Forwarders Transport, Inc., D.CCal., 537 
F.Supp. 636. 

Colo.—^Murphy v. Colorado Aviation, Inc., 588 P.2d 
877, 41 Colo.App. 237. 

Ill.—Ingereoll v. Klein, 262 N.E2d 593, 46 I11.2d 42. 

Ingersoll v. Klein, 245 N.E.2d 288, 106 UL 
App.2d 330, affd. 262 N.E.2d 593, 46 I11.2d 42 

Iowa—Fabricius v. Horgen, 132 N.W.2d 410, 257 Iowa 
268. 

N.Y.—Farber v. Smolack, 229 N.E2d 36, 20 N.Y.2d 
198, 282 N.Y.S.2d 248. 

R.L—Brown v. Church of Holy Name of Jesus, 252 
A.2d 176, 105 R.I. 322. 

In PennsylTania 

(1) U.S.—Frankel v. Moody, C.A.Pa., 393 F.2d 279. 

Prince v. Trustees of University of Pa., D.C.Pa, 
282 ESupp. 832. 

Pa.—Middleton v, Aronson, 85 Dauph. 182—Marks v. 
Sgarlat, 56 Luz.L.Reg. 238. 

(3) Other statements, 

U.S.—Scott V. Eastern Air Lines, Inc., C.A.Pa., 399 
F.2d 14, cert. den. 89 S.Ct. 446, 393 U.S. 979, 21 
L.Ed.2d 439. 

Florida statute held applicable only to death in 
Florida 

Fla.—Hopkins v. Lockheed Aircraft Corp., 201 So.2<l 
743. 

Law of state of greatest concern i 

U.S.—O’Keefe v. Boeing Co., D.CN.Y., 335 F.Supp. i 
1104. I 

111,—Mitchell V. United Asbestos Corp., 426 N.E2d 
350, 55 ni-Dec. 375, 100 IIl.App.3d 485, 

Protecting interests of non-dtizett businesses 

U.S.—Turcotte v. Ford Motor Co., CA.R.1., 494 F2d 
173. 

“Center of gravity" or ‘^ost substantial con* 
tacts" . 

U.S.—Cummings v, Cowan, D.C.Miss., 390 ESupp. 
1251—McAlpin v. James McKoane EnTlerprii 
Inc,, D,C.Miss., 395 F.Supp. 937, citing Mississippi 
law. 

Grouping of contacts 

N.Y.—Wood v. American Airlines, Inc., 426 N.y.S2(l 
193, 103 Mi8c.2d 431. 

“Most significant relationship" test 

U.S.—In re Air Crash Disaster Near Chicago, Illinoii 
on May 25. 1979, C.A.I1I.. 644 P.2d 594* cert. den. 
102 S.a, 358, 454 U.S. 878, 70 L,Ed.2d 187, 
Halstead v. U.S., D.C.Conn., 535 F.Supp. 782- 
Forward V, Cotton Petroleum Corp., D.CColo., 
540 ESupp. ^ 122. 
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27, U.S.—General Steel Tank Co. v. Conner, CA 
Ga,, 387 F,2d 372M2rowder v.< Gordons TtaM- 
ports, Inc., C.AArk„ 387 F.2d 413, on remtml. 
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D.C., 289 FSupp. 166, revd on oth grds 419 
F.2d 480. 

Radford v. West, 133 FSupp 409—Huber v 
Baltimore & O.R Co., D.C.Md., 241 F.Supp 646 
—Leonard v. Wharton, D.C.Md, 268 F.Supp. 715, 
app. dism, C.A., 396 F.2d 452, cert den 89 S.Ct. 
624. 393 US. 1028. 21 L.Ed 2d 571, reh den 89 
S.Ct 857, 393 US 1112, 21 L Ed.2d 813~Bitumi- 
nous Cas. Corp. v Horn Lumber Co., D.C.Ark., 
283 F.Supp. 365—Satchwill v. Vollrath Co, D.C. 
Wis., 293 F.Supp. 533—Bannowsky v Krauser, 
D.C.Colo., 294 F.Supp. 1204—Bremier v, Volks¬ 
wagen of Amenca, Inc., D.C., 340 F Supp. 949— 
Murphy’s Estate v. Colorado Aviation, Inc, D C. 
Colo., 353 F.Supp 1095—Kaznoski v. Consolidat¬ 
ed Coal Co, D.C.Pa., 368 F.Supp. 1022, affd, 
CA., 506 F.2d 1051—Papizzo v. O Robertson 
Transport, Ltd, D.C.Mich, 401 F.Supp. 540 
Ala—Spencer v. Malone Freight Lines, Inc., 298 So.2d 
20, 292 Ala. 582 

Cal.—Ryan v. Clark Equipment Co., 74 Cal.Rptr. 329, 
268 C.A.2d 679. 

Fla.—Young v. Garcia, App, 172 So.2d 243. 

Ky.—Drahmann’s Adm’x v. Bnnk’s Adm’x, 290 
S.W,2d 449. 

Md.—Gwaltney v- Morns, 205 A.2d 266, 237 Md. 173. 
Mass.—Weir v. New York, N.H. & HR. Co.. 162 
N.E.2d 793, 340 Mass. 66. 

Miss.— Illinois Cent. R Co. v. Perkins, 79 So 2d 459, 
223 Miss. 891. 

Mo.—Howie v. St. Louis S W. Ry. Co., 230 S.W.2d 703, 
360 Mo. 771. 

N.Y.—Thomas v. Trans World Airlines, Inc., 259 N.Y 
S.2d 267, 46 Misc.2d 162. 

Tex.—Brown v. Seltzer, Civ.App., 424 S.W.2d 671, 39 
AL.R.3d 1217, err ref. no rev, err.—Marmon v 
Mustang Aviation, Inc., 430 S W 2d 182. 

Wash.—Johnson v. Spider Staging Corp., 555 P.2d 997, 
87 Wash.2d 577. 

W.Va.—Case v. Greyhound Lines, Inc., 195 S.E2d 810, 
156 W.Va. 444, 62 A.L.R.3d 1284 
Wis.—Schnabl v. Ford Motor Co, 195 N W 2d 602, 54 
Wis.2d 345, reh. den. 198 N.W2d 161, 54 Wis.2d 
•345. 

Since the publication of Corpus Juris Secundum, 
Kwasniewski v. New York, N.H. & H R R., 164 A. 558, 
53 R.I. 144, has been expressly overruled, the court 
holding that the center of gravity approach must be 
followed and all inconsistent prior cases are overruled. 

R.I.—Woodward v. Stewart, 243 A.2d 917, 104 R.I. 
290, cert. den. 89 S.Ct. 387, 393 U.S. 957, 21 L.Ed.2d 
371. 

27.5, U.S.—Bujtas v Henningsen Foods Inc., D.C. 
N.Y., 63 F.R.D. 660—^Junco v. Eastern Air Lines, 
Inc., D.CN.Y., 399 F.Supp. 666, affd., CA., 538 
F.2d 310. 

Kan.-CJJS. cited in McDaniel v. Sinn, 400 P.2d 1018, 
1020, 194 Kan. 625. 

Mo.—Davis V. Illinois Terminal R. Co., 291 S.W.2d 
891. 

N.Y.—Long v. Pan Am. World Airways, Inc., 266 
N.Y.S.2d 513, 16 N.Y.2d 337, 213 N.E.2d 796. 

In re Caccamo's Estate, 336 N.Y.S.2d 77, 71 
Misc.2d 391. 

Pa.—Rennekamp v. Blair, 101 A.2d 669, 375 Pa. 620. 

Aul V, Associated Transport, Inc., 38 D. & C.2d 
163, 114 P.L.J. 16. 
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27.10. U.S.—Khner v. Weirton Steel Co, D.C.Ohio, 
381 ESupp. 275. 

N.H.—Maguire v. Exeter & Hampton Elec. Co., 325 
A.2d 778, 114 NH. 589. 

Pa —Aul V. Associated Transport, Inc., 38 D. & C.2d 
163, 114P.L.J. 16. 

27.15. U.S.—In re Air Crash Disaster at Boston, 
Massachusetts on July 31, 1973, D.CMass., 399 
F.Supp. 1106, applying Vermont law—Deal v. 
U.S., D.CArk., 413 ESupp. 630, affd., C.A.. 552 
F.2d 255, cert. den. 98 S.Ct. 264, 434 U.S. 890, 54 
L.Ed.2d 175, stating Tennessee law—Maruska v. 
National Railroad Passenger Corp., D.C.Pa., 530 
F.Supp. 26. 


Mich.—Cannon v. Transamencan Freight Lines, 194 
N W.2d 736, 37 Mich.App 313. 

Mo—State ex rel Kansas City Stock Yards Co of 
Maine v. Clark, 536 S.W.2d 142. 

N M —First Nat Bank in Albuquerque v. Benson, 
App, 553 P2d 1288, 89 NM. 481, cert. den. 558 
P.2d 619, 90 NM. 7 

N Y.—Estate of Layden, 400 N Y S 2d 282, 92 Misc 2d 
353 

Tex.—Gutierrez v. Collins, 583 S W.2d 312, 

Wash.—^Johnson v. Spider Staging Corp., 555 P.2d 997, 
87 Wash 2d 577. 

28. U.S.—McClure v. U S. Lines Co., 368 F.2d 197— 
General Steel Tank Co. v. Conner, C.A.Ga., 387 
F 2d 372—Market Ins. Co. v U S, C A.Miss., 415 
E2d 459. 

Griffin v Planters Chemical Corp , D.C S C., 

302 ESupp 937—Thayer v Penni Corp., D.C R I., 

303 ESupp 683—Wilson v. Fraser, D.C.Md., 353 
FSupp. 1—Allen v US., D.C.Mo, 370 F.Supp 
992. 

Smith V. Piper Aircraft Corp, 18 FR.D. 169. 
Del.—Lurab v. Cooper, Super., 266 A.2d 196. 

Ea—Moragne v. State Manne Lines, Inc, 211 So,2d 
161. 

Neb —Lorenzen v. Continental Baking Co, 141 N.W.2d 
163, 180 Neb 23. 

29. US—Chiasson v. RE.A Exp. Co., DC.NH, 
269 F.Supp. 685. 

Ill.—Krone v US Steel Corp., 377 N.E2d 222, 18 
Ill.Dec. 69, 60 Ill.App.3d 613. 
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30. U.S.—Viehweg v Mountain States Tel. & Tel. 
Co.. 141 ESupp. 848 

32. U S.—Sweamgm v Sears Roebuck & Co, C A. 
Kan., 376 F2d 637 

Debbis v. Hertz Corp., D.CMd., 269 F.Supp. 
671. 

33. U.S.—Debbis v Hertz Corp., D.CMd., 269 
FSupp 671. 

36.5. U.S.— ^Hams v. United Air Lines, Inc., D.C. 
Iowa, 275 F.Supp. 431. 

Choice among competing statutes not precluded 
N.Y.—^Thomas v. United Air Lines, Inc., 249 N.E.2d 
755, 24 NY.2d 714, 301 N.Y.S.2d 973, 39 A.L. 
R,3d 187, cert. den. 90 S.Ct 484, 396 U.S, 991, 24 
L.Ed.2d 453. 

36.10. U.S.—Myrick v. Teledyne Movible Offshore, 
Inc., D.C,Tex., 516 F.Supp. 602. 
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37. International law applicable 
U.S.—Filartiga v. Pena-Irala, D.C.N.Y., 577 F.Supp. 
860. 

39. U.S.—Complaint of Cambria S.S. Co., C.A.Ohio, 
505 F.2d 517, cert, den 95 SCt 1399, 420 U.S. 
975, 43 L.Ed.2d 655. 

39.10, U.S.—Safir v. Compagnie Generale Transat- 
lantique, D.C.N.Y., 241 F.Supp. 501—Canillas v 
Joseph H. Carter, Inc., D.C.N Y.. 280 F.Supp. 48 

The survival act to be applied in an* 
action arising out of the disappearance 
of an aircraft while flying over interna’ 
tional water is the la\y of the tort-fea¬ 
sor's residence.^ ^ 

40.5. U.S.—Dugas v. National Aircraft Corp., D.C. 
Pa., 300 ESupp. 1167, 

41. Mass.—Weir v. New York. N.H. & H.R. Co., 162 
N.E 2d 793, 340 Mass. 66. 

A limitation in applicability of general rule of 
evidence, etc. 

U.S.—United Air Lines, Inc. v. Wiener, C.A.Cal., 335 
F.2d 379, cert. dism. 85 S.Ct. 452, 379 U.S. 951, 13 
L.Ed.2d 549. 
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State's contact with corporations or¬ 
ganized under its laws is not of any 
particular significance in grouping the 
contacts where compensation for death 
of a person is the subject of litiga- 
tion."^^'^® 

46.20. U.S.—Gore v. Northeast Airlines, Inc., C.A. 
N.Y., 373 F.2d 717 

Cal.—Ryan v. Clark Equipment Co., 74 Cal.Rptr. 329, 
268 C.A.2d 679. 

47. U.S.—McKeithen v. M/T Frosta, D C.La., 435 
FSupp. 584. 

53. U.S.—Gianni v Fort Wayne Air Service, Inc., 
CAInd., 342 F.2d 621—Pearson v. Northeast 
Airlines, Inc., C.A N.Y, 309 F2d 553. 92 A.L. 
R 2d 1162, cert. den. 83 S.Ct. 726, 372 U.S. 912, 9 
L.Ed.2d 720—Gaston v. B. F Walker, Inc., C.A. 
Tex., 400 E2d 671—Alabama Great Southern R. 
Co V. Allied Chemical Corp., C.A.Miss., 467 F.2d 
679, app after remand 501 F.2d 94, reh. 509 F.2d 
539. 

Chiasson v. R.EA. Exp. Co., D.C.N.H., 269 
F.Supp. 685—Carney v. Barnett, D.C.Pa., 278 
FSupp. 572. 

Ark —McGinty v. Ballentine Produce, Inc., 408 S.W,2d 
891, 241 Ark. 533. 

Del—Lumb v. Cooper, Super., 266 A 2d 196. 

Mo.—Toomes v. Continental Oil Co., 402 S W.2d 321. 
Tex —Francis v Hemn Transp. Co, 432 S.W.2d 710, 
app. after remand 473 S.W.2d 664—Click v. Thu- 
ron Industries, Inc., 475 S.W.2d 715. 

Exception of favor of resident of state in which 
action is brought held inapplicable 
N.C.—Broadfoot v Everett, 154 S.E.2d 522, 270 N.C. 
429. 

Limited borrowing statute 
N.C—Broadfoot v. Everett, 154 S.E2d 522, 27t) N.C 
429. 

Rule inapplicable to nonresident under statute 
R.I.—Brown v Church of Holy Name of Jesus, 252 
A 2d 176, 105 R.I. 322. 
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53.5. U.S.—Leonard v. Wharton, D.C.Md., 268 
F.Supp. 715, app. dism., C.A., 396 F.2d 452, cert, 
den. 89 S.Ct. 624, 393 US 1028, 21 L.Ed,2d 571, 
reh. den. 89 S.Ct. 857, 393 U.S. 1112, 21 L.Ed.2d 
813—Chartener v Kice, D.C.N.Y., 270 F.Supp. 
432—Schenk v. Piper Aircraft Corp., D.C.Pa., 377 
FSupp. 477, affd.. C.A., 521 E2d 1399, affd. 577 
F.2d 742 

Where forum had greater interest 
N.Y.—Paris v. General Elec Co., 282 N.Y.S.2d 348, 54 
Misc.2d 310, affd. 290 N.Y.S.2d 1015, 29 A.D.2d 
939. 

55. U.S.—^Prince v. Trustees of University of Pa., 
D.C.Pa., 282 F.Supp. 832. 

57. U.S.—Furman v. General Dynamics Corp., D.C. 
N.Y., 377 F.Supp. 37. 

Ala.—Battles v. Pierson Chevrolet, Inc., 274 So.2d 281, 
290 Ala. 98. 

Applicability and effect of borrowing statute 
U.S,—Chartener v. Kice, D.CN.Y., 270 ESupp. 432— 
O’Keefe v. Boeing Co., D.CN.Y., 335 F.Supp. 
1104. 

Statute deemed procedural 
U.S.—Klingebiel v. Lockheed Aircraft Corp., D.CCal., 
372 ESupp. 1086, affd., CA., 494 F.2d 345. 

58. U.S.—Klingebiel v. Lockheed Aircraft Corp., 
C.A.Cal, 494 F.2d 345. 

58.15. U.S.—Leonard v. Wharton, D.CMd., 268 
F.Supp. 715, app. dism., C.A., 396 F.2d 452, cert, 
den. 89 S.Ct. 624, 393 U.S. 1028, 21 L.Ed.2d 571, 
reh. den. 89 S.Ct 857, 393 U.S. 1U2, 21 L.Ed.2d 
813. 
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61. U.S.- -raiiitmo V. United Medical Laboratories, 
Inc., CA.Or., 456 F.2d 1248. 

Chiasson v. R.E.A. Exp. Co., D.C.N.H., 269 
F.Supp. 685—Fry v. Lamb Rental Tools, Inc., 
D.CU., 275 F.Supp. 283. 

Dd.—Lumb v. Cooper, Super., 266 A.2d 196. 

N.Y.—Thomas v. Trans World Airlines, Inc., 259 N.Y. 
S.2d 267, 46 Misc.2d 162. 

62e U.S.—Shaver v. Soo Line R, Co., D.CWis., 284 
F.Supp. 701. 

64. Fla.—^Massinger v. Tom, App., 203 So.2d 357. 

page 636 

65. Significaitt relationsiiip rule 

U.S.—^Duffy V. Currier, D.C.Minn., 291 F.Supp. 810. 
Iowa—Fabricius v. Horgen, 132 N.W.2d 410, 257 Iowa 
268. 

The question whether children are 
legitimate, as required for them to be 
proper parties, is determined by the 
domicile of the father.®^^ 

663. Fla.—^Young v. Garcia, App., 172 So.2d 243. 

In determining rights of particular 
persons to recover in death action, 
slight contacts of foreign jurisdiction 
wiSi action may be completely overbal¬ 
anced by contacts of other jurisdictions 
having connection with 

66.10. U.S.—Lula v. Sivaco Wire & NaU Co.. D.C. 
N.Y., 265 F.Supp. 222. 

K.H.—Maguire v. Exeter & Hampton Elec. Co., 325 
A.2d 778, 114 N.H. 589. 

67. U.&—Goranson v. Capital Airlines, Inc., C.A. 
Ohio, 345 F.2d 750, cert. den. 86 S.Ct. 560, 382 
U.S. 984, 15 LEd.2d 473. 

CoIo.-Joiies V. Hildebrant, 550 P.2d 339, 191 Colo. 1, 
cert, distn. 97 S.a. 2283,432 U.S. 183, 53 L.Ed.2d 
209. 

673. U.S.—^Watts v.. Pioneer Com Ca, C.A.Ind., 342 
F.2d 617—In re Aircrash In Bali, Indonesia on 
April 22, 1974, CA.Cal., 684 F.2d 1301. 

Manos v. Trans World Airlines, Inc., D.CIIL, 
295 F.Sttpp. 1170—’Ileman v. Westext Transport, 
Inc., D.CR.I., 295 F.Supp. 1256-<^now v. G)nti' 
nental Products Corp., D.C.Wis., 353 F.Supp. 5^ 
Walkes v. Walkes, D.CN.Y., 465 F.Supp. 63a 
Iowa—Fabridus v. Horgen, 132 N.W.2d 410, 257 Iowa 
268. 

Or.-4)eFoor v, Lematta, 437 P,2d 107, 249 Or. 116. 

Ib PnusphrtBis 

(1) U.S.—Oatenby v. Altomia Aviation Corp., D.C 
Pi., 259 FSupp. 573. 

*K3onparatiye inpairmeiit*' test sppUed to puni¬ 
tive damtges 

U3.—In re Air Crash Disaster Near Clucago, Illinds 
on May 25,1979,^ CA.I11., 644 F.2d 594, cert den. 
102 act 35a 454 U,S. 878, 70 L,Ed.2d 187. 

67.10. U.S.-^Ro8enthal v. Wanon, D.CN.Y., 342 
F.Supp. 246, affd, CJi^ 475 F.2d 43a cert. den. 
94 act 159, 414 VS, 856, 38 L.Ed.2d 106. 

67 JO. lCan.-McDaitiel v. Sinn, 400 P.2d 1018, 194 
Kan. 625. 

OkL—Cherokee Laboratories, Inc., v. Rogers, 398 F.2d 
520. 

Tex.—Mannon v. Mustang Aviation, Inc., Civ.App., 
416 S.W.2d Sa siTd., Sup., 430 S.W.2d 182r-Pratt 
V. Royder, CivA]^., 517 S.W.2d 922, err. ref. no 
rev. err. 

68. U.a— Hopkins v. Lockheed Aircraft Corp., C,A. 
Fla., 394 F.2d 656. 

SatchwiU v. VoUrath Co., D.CWis., 293'F.Supp. 
533—Foster v. Maldonado, D.C.NJ., 315 F.Supp. 
1179, petition den., CA., 433 F.2d 348. 
Neb.-^Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23. 


Okl.—CJ3. quoted in Cherokee Laboratories, Inc. v. 
Rogers, 398 P.2d 520, 523. 

Tex.—Mannon v. Mustang Aviation, Inc., Civ.App., 
416 aw.2d 58, affd., Sup., 430 S.W.2d 182. 

Foreign country 

U.S.—McDaniel v. Petroleum Helicopters, Inc., C.A. 
La., 455 F.2d 137. 

In re Air Crash Disaster Near Bombay, India on 
Jan. 1, 1978, D.C.Wash., 531 F.Supp. 1175. 

69. Old.—CJ.S. quoted in Cherokee Laboratories, 
Inc., V. Rogers, 398 P.2d 520, 523. 

69.5. In New York 

(1) U.S.—Pearson v. Northeast Airlmes, Inc., C.A. 
N.Y., 309 F.2d 553, 92 A.L.R.2d 1162, cert. den. 83 
S.Q. 726, 372 U.S. 912, 9 LEd.2d 720. 

N.Y.—Thomas v. United Air Lines, Inc., 249 N.E2d 
755, 24 N.Y.2d 714, 301 N.Y.S.2d 973, 39 A.L. 

R. 3d 187, cert. den. 90 S.Q. 484, 396 U.S. 991, 24 
L.Ed.2d 453. 

MiUer v. Miller, 282 N.Y.S.2d 35, 28 A.D.2d 
899, affd. 237 N.E2d 877, 22 N.Y.2d 12, 290 
N.Y.S.2d 734, motion den. 239 N.E2d 204, 22 
N.Y.2d 722, 292 N.Y.S.2d 107—Tjepkema v. Ken¬ 
ney, 298 N.Y.S.2d 175, 31 A.D.2d 908, motion 
dism. 250 N.E2d 68, 24 N.Y.2d 942, 302 N.Y.S.2d 
580. 

Tickd V. Oddo, 320 N.Y.S.2d 268, 66 Misc.2d 
386—Cumming v. United Air Lines, Inc., 338 N.Y. 

S. 2d 20, 71 Misc.2d 1024-^uodis v. Schule, 361 
N.Y.S.2d 605, 79 Misc.2d 955. 

(2) U.S.—Pearson v. Northeast Airlines, Inc., C.A. 
N.Y., 309 F.2d 553, 92 A-L.R.2d 1162, cert. den. 83 
S.a. 726, 372 U.S. 912, 9 L.Ed.2d 720. 
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69.10. U.S.—Patch V. Stanley Works (Stanley Chemi¬ 
cal Co. Division), C.A.Conn., 448 F.2d 483. 

Harris v. United Air Lines, Inc., D.Clowa, 275 
F.Supp. 431—Bannowsky v. Krauser, D.C.C 0 I 0 ., 
294 F.Supp. 1204. 

Fla.—Hopkins v. Lockheed Aircraft Corp., 201 So.2d 
743. 

Where interest of locus paramount 
D.C—Armiger v. Real S.A. Transportes Aereos, C.A., 
377 F.2d 943, 126 U.S.App.D.C. 304. 

Application of lex lod held not required in 
forum state 

Ohio—Fox V. Morrison Motor Freight, Inc., 267 
'N.E2d 405, 25 Ohio St2d 193, cert. den. 91 S.a. 
2254, 403 U.S. 931, 29 L.Ed.2d 710. 

Sufficient contact hy forum state 
Ohio—Fox V. Morrison Motor Freight, Inc., 267 
N,E.2d 405, 25 Ohio St.2d 193, cert. den. 91 S.Q. 
?254, 403 U,S. 931, 29 L.Ed.2d 710. 

Limitation of lex lod not enforced in forum 
U.S.—Turcottc V. Ford Motor Co., C.A.R.I., 494 F,2d 
173. 

69.15. U.S.—Ooranson v. Capital Airlines, Inc., C.A 
Ohio. 345 F.2d 750, cert. den. 86 S.Q. 560, 382 
U.S. 984, 15 L.Ed.2d 473. 

Action styled one for breach of warranty 
Fla.—Hopkins v. Lockheed Aircraft Corp., 201 So.2d 
743. 

69 JO. U.S.—Summers v. Interstate Tractor A Equip¬ 
ment Co., CA.Or,. 466 F.2d 42. 

If two jurisdicstions apply a (jompen- 
satory measure of damages with no 
ceiling on recovery, there is no true 
conflict of laws between those two 
statutes.^'^* 

69JZL U.S.—Turcotte v. Ford Motor Co., C.A.R.I., 
494 F.2d 173. 

Compensatory damages may be as¬ 
sessed in accordance with the law of 
plaintiff sdomicile.*’’^ 
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69 J5. Cal.—^Reich v. Purcdl, 63 Cal.Rptr. 31, 432 
P.2d 727, 67 C2d 551. 

Where the forum and lex loci delicti 
are the same,, the law of the domicile 
of plaintiff, limiting damages, has no 
application.^’^ 

69.30. Cal.—HurUulo v. Superior Court of Sacramen. 
to County, 114 CaI.Rptr. 106, 522 P.2d 666, 11 

C. 3d 574. 

In a federal diversity action, under 
the '‘sigmficant contacts^^ rule the law. 
of plaintiffs domicile may govern with 
respect to the amount of images re-} 
coverable.^’"*^ i 

69.35. U.S.—In re Air Crash Disaster at Boston, 
Massachusetts on July 31, 1973, D.C.Mass., 399 
F.Supp. 1106. 

Mich.—Shaheen v. Schoenberger, 285 N.W.2d 343, 92 
Mich.App. 491. 

Where the injury occurs in the fo¬ 
rum state, and no other jurisdiction's 
interest would be impinged upon, the 
law of the forum state will govern 
with respect to issues of compensatory 
as well as punitive damages.^*^ 

69.40. U.S.—Schulhof v. Northeast Cellulose, Inc,, 

D. CMass., 545 F.Supp. 1200. 

70. U.S.—Spillcr v. Thomas M. Lowe, Jr., & Associ¬ 
ates, Inc., C.A.Ark., 466 F.2d 903. 

71. U.S.—Wiener v. United Air Lines, D.CCal., 237 
F.Supp. 90. 

Ariz.—Lombardo v. Pollock, 521 P.2d 636, 21 Arix 
App. 537. 

73. Lex fori governed where no conflict in 
result 

Ariz.—Lombardo v. Pollock, 521 P.2d 636, 21 Ariz 
App. 537. 
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74. In New York 

(1) N.Y.—In re Robinson’s Estate, 319 N.Y.S.2d932, 
66 Misc.2d 167—In re Caccamo’s Estate, 336 N.Y.S24 
77, 71 Misc.2d 391. 

The significant relationship rule has 
been applied in determining such mat 
ters;^-’ 

74J. N.Y.—Farber v. Smolack, 229 N.E2d 36, 20 
N^.Y.2d 198, 282 N.Y.S.2d 248. 

Beneficiaries 

U.S.-Satchwill v. Vollrath Co., D.CWis.. 293 F.Supp 
533. 

Iowa—Fabricius v. Horgen, 132 N.W.2d 410,257 Icwi 
268. 

75. Purpose of choosing applicable state lav 

U.S.—Ck>re v. Northeast Airlines, Inc,, C.A.N.V., 373 
F.2d 717. 

77. U.S.—Petition of U.S.. CA.Mass., 418 E2d 2«. , 

78. U.S.—Huber v. Baltimore A O.R. Co., D.CMd, i 
241 F.Supp. 646. 
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81, U,S.—Patch V, Stanley Works (Stanly Cbemicil 
Co. DivisionX CA.Conn., 448 F.2d 483. 

Pre-judgment interest 

U.S.—Berner v. British Com. Pac. Airlines, Limited, 
D.CN.Y., 230 F.Supp. 240, levd. on oth. grds, 
CA., 346 E2d 532, cert. den. 86 S.a 559, 382 
U,S. 983, 15 LEd.2d 472. 
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§ 29. In General 

83. Del—Milford Memonal Hospital, Inc, v Elliott, 
210 A 2d 858, 8 Storey 480. 

W.Va.—Huggins v. Hospital Bd. of Monongalia Coun- 
. ty, 270 S.E2d 160, 165 W Va 557 

84. Ga.-~Garvin v Lovett, 205 SE2d 124, 131 Ga 
App. 46, affd 208 S.E2d 838, 232 Ga 747, 69 
A.L.R3d 1043 

§ 30. Notice of Claim 

page 640 

91.5. U S —Kraus v Board of County Road Com’rs 
for Kent County, D.C Mich, 236 F Supp 677 

The fact that the decedent files a 
claim with a city or county for dam¬ 
ages for injuries may not absolve his 
survivors from the obligation to file a 
claim for damages for wrongful 
death.^'*^ 

94.15. Cal .—Lewis V City and County of San Fran¬ 
cisco. 98 CalRptr. 407, 21 C.A 3d 339 

§ 31. Criminal Prosecution 
page 641 

14. NJ—Small v. Rockfeld, 330 A.2d 335, 66 NJ 
231. 87 A.L.R.3d 829. 

§ 32. Persons Entitled to Sue and 
Beneficiaries 
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14.50. U.S.—Riddlesperger v. U.S.. D.C Ala., 406 
FSupp, 617. 

Ala.—U.S. Fidelity & Guaranty Co. v. Birmingham 
Oxygen Service, Inc , 274 So 2d 615, 290 Ala 149. 
Ariz.—CJ.S. entire section quoted in Solomon v. Har¬ 
man, 489 P.2d 236, 239, 107 Anz. 426. 

N.D,—Law V. Maercklein, 392 N.W.2d 86. 

Not “property right” 

U.S.—blames v Murphy, D.C Ala., 392 F.Supp 641 

Generally, where death results from 
a negligent act two rights accrue: (1) 
to the dependents of the deceased, and 
(2) to his estate. 

14.55. U.S.—Dugas v. National Aircraft Corp., D.C. 
Pa., 300 F.Supp. 1167. 

§ 33(1). -Beneficiaries in Gen¬ 

eral 

16. U.S.—Rothman v U.S., D.C.Cal, 434 F.Supp. 13. 
N.J.—Schmoll V, Creecy, 254 A.2d 525, 54 N.J 194, 38 

AX.R.3d 605. 

Vt.—Huey v. Bates. 375 A.2d 987, 135 Vt. 160. 

W.Va.—Chase v. Greyhound Lines, Inc., 195 S.E2d 
810, 156 W.Va. 444, 62 A.LR.3d 1284. 
Wis.~Harris v. Kelley, 234 N.W.2d 628, 70 Wis2d 
' 242. 

17, Alaska—Haakanson v. Wakefield Seafoods, Inc., 
600 P 2d 1087. 

Ariz.—Rogers v. Smith Kline and French Laboratories, 
429 P.2d 4, 5 Ariz.App. 553. 

D.C.—Strother v. Distnct of Columbia, App., 372 A.2d 
1291. 

Ill.—Matter of Edwards’ Estate, 435 N E.2d 1379, 62 
Ill.Dec. 407, 106 Ill.App.3d 635. 

La.—Walker v. St Paul. Ins. Companies, App., 339 
So.2d 441, on remand, App, 343 So.2d 251, writ 
den., Sup., 345 So.2d 61—Walker v. St Paul Ins. 
Companies, App., 343 So.2d 251, writ den. 345 
So.2d 61. 

Mo.—Forsthove v. Hardware Dealers Mut. Fire Ins. 
Co. App., 416 S,W.2d 208. 


Neb —Hickman v. Southwest Dairy Suppliers, Inc , 230 
N W 2d 99. 194 Neb 17, 91 A L R 3d 663 
NJ-Kem v. Kogan, 226 A 2d 186, 93 NJ.Super 
459—Glucksman v Strelecki, 245 A 2d 228, 102 
NJ.Super 53 

N D.—Armstrong v Miller, 200 N.W 2d 282. 

Ohio—Matz v Ene-Lackawanna R Co, 207 N E 2d 
250, 2 Ohio App.2d 136 
Okl—Haws V. Luethje, 503 P.2d 871. 

RI —Wiesel v. Cicerone, 261 A.2d 889, 106 RI 595 
Wash.—Wood v. Dunlop, 521 P.2d 1177, 83 Wash.2d 
719 

Wis —Prunty v Schwantes, 162 N W.2d 34, 40 Wis.2d 
418 i 

Recovery belongs to statutory beneficiaries 

U.S.—Lester v. McFaddon, CA.S.C, 415 F.2d 1101 
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18, U S.—Wiener v United Air Lines, D C Cal., 237 
FSupp 90—Foster v Maldonado, DCN.J., 315 
FSupp. 1179, petition den., C.A, 433 F.2d 348. 
Anz —Rogers v Smith Klme and French Laboratones, 
429 P.2d 4, 5 Anz.App 553 
La —Collins v. Becnel, App, 297 So.2d 506. 

Mo—Acton v Shields, 386 S.W.2d 363. 

Nev—Nevada Paving, Inc. v. Callahan, 427 P.2d 383, 
83 Nev 208 

N J.—Schmoll V Creecy, 254 A.2d 525, 54 N.J. 194, 38 
A.L R 3d 605 

Wash.—Wood v Dunlop. 521 P2d 1177, 83 Wash.2d 
719, 

Wis —Prunty v Schwantes, 162 N W 2d 34, 40 Wis 2d 
418 

No relation to estate 

(2) Recovery vests immediately in person given cause 
of action 

US.-In re McCoy, D.C Tex, 373 F.Supp. 870 
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20, Or—Goheen v. General Motors Corp., 502 P.2d 
223, 263 Or. 145 

22. U.S-Greene v. Basti, CA.Pa., 391 F.2d 892. 

Hannon v. Wolfe, D.C.Tenn., 253 F Supp. 577. 
Ill —Wilbon v. D F. Bast Co., Inc., 382 N.E2d 784, 22 
IILDec. 394, 73 III.2d 58. 

La.—Branch v Aetna Cas. & Sur. Co., App., 370 So.2d 
1270, writ den Sup, 374 So.2d 660. 

N.J.—Glucksman v. Strelecki, 245 A.2d 228, 102 NJ. 
Super. 53. 

Va.—Wilson v. Whittaker, 154 SE.2d 124, 207 Va. 
1032. 

Wis—Prunty v Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

Rights and duties 

U.S.—Bonner v. WiUiains, C.A.Ala., 370 F.2d 301. 

23. U.S—Dean v. U.S., DC Ala., 239 F.Supp. 167, 
applying Canal Zone law 

Ala.—Hatas v. Partin, 175 So.2d 759, 278 Ala. 65. 
Mich.—Genesee Merchants Bank & Trust Co v Bour- 
rie, 134 N.W.2d 713, 375 Mich 383. 

N.J.—Kern v. Kogan, 226 A.2d 186, 93 RJ.Super. 459. 

Jones Act 

Tex,—Mandell and Wnght v. Thomas, 441 S.W.2d 841. 

Death on the High Seas Act 

Tex-Mandell and Wnght v. Thomas, 441 S.W.2d 841. 
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23.5. U.S.—Winston v. Roe, D.C.Tenn., 246 F.Supp. 
246. 

Conn.—State v. Cosenzo, Cir, 236 A.2d 107, 4 Conn. 
Cir. 484. 

25, U.S.—Preiser Scientific, Inc. of Ohio v. Piedmont 
Aviation, Irtc., C A.W.Va., 432 F.2d 1002, cert, 
den 91 S Ct. 1253, 401 U.S. 1009, 28 L.Ed.Zd 545. 

Chiasson v. R.E.A Exp. Co„ D.C.NH., 269 
F.Supp. 485, applying Louisiana law. 

Ariz,—Lueck v. Superior Court In and For Cochise 
County, 469 P.2d 68, 105 Ariz. 583—Solomon v. 
Harman, 489 P 2d 236, 107 Ariz. 426. 
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Cal.—Alvarez v Wiley, 139 Cal.Rptr. 550, 71 CA.3d 
599 

La,—Chatman v Martin, App., 245 So 2d 423. 

N.C—Young v. Marshbum, 180 S.E.2d 43, 10 NC. 
App. 729, cert den. 181 S.E.2d 603, 278 N.C 703. 

Not fundamental or constitutional right 
U S.—Parham v Hughes, Ga., 99 SCt. 1742, 441 U.S. 
347, 60 L.Ed.2d 269. 
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26.5. Okl.—Hale v. Hale, 426 P2d 681—Haws v. 
Luethje, 503 P.2d 871. 

27. N.Y —Molino v. Putnam County, 272 N.E.2d 
323, 29 NY 2d 44, 323 NY.S.2d 817. 

30. Wash —Solesski v. Oregon Auto, Ins. Co, 526 
P.2d 68, 11 Wash.App 850 

31. Wash.—Mills v Inter Island Tel. Co, 416 P.2d 
115, 68 Wash.2d 820 

Separate recoveries 

(3) Other matters. 

Cal.—Changans v. Marvel, 41 Cal.Rptr. 774, 231 
CA2d 308. 

Miss —Partyka v. Yazoo Development Corp., 376 So.2d 
646. 
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32. Cal.—Changans v. Marvel, 41 Cal.Rptr. 774, 231 
C A 2d 308. 

Idaho—C.J.S. cited in Hogan v, Hermann, 623 P.2d 
900, 903, 101 Idaho 893, 21 A.L.R.4th 249. 

32.5. Ga—Travelers Ins. Co. v. Houck, 162 S.E.2d 
781, 118 Ga.App. 154. 

Separate issues 

Cal—Changaris v. Marvel, 41 Cal.Rptr 774, 231 
C.A.2d 308 

§ 33(2).-Necessity for Ex¬ 

istence of Beneficiaries 

33. Cal.—California State Auto, Ass’n v. Jacobson, 
101 CalRptr 366, 24 C A.3d 850 

Ga —C.J.S. cited in Garvin v. Lovett, 205 S.E.2d 124, 
125, 131 Ga.App. 46, affd. 208 S E 2d 838, 232 Ga. 
747, 69 A.L.R.3d 1043 
Ky.—Totten v. Parker, 428 S.W.2d 231. 

La.—Palermo v. Allstate Ins. Co., App. 1 Cir., 415 
So.2d 437. 

Mo.—Acton V Shields, 386 S W.2d 363. 

Personal representative cannot maintain action 

Or—Mendez v. State, 669 P.2d 364, 64 Or.App. 581. 
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34.10. Death before adoption of child of un¬ 
known biological parents 
Vt.—Whitchurch v. Perry, 408 A.2d 627, 137 Vt. 464. 

38. U S.—Complaint of (Cambria S S. Co., C.A.Ohio, 
505 F.2d 517, cert, den, 95 S.Ct. 1399, 420 U.S. 
975, 43 L.Ed.2d 655. 

§ 33(3).-Dependency of 

Beneficiary 

39. U.S.—^Huber v. Baltimore & O.R. Co., D,C.Md., 
241 FSupp. 646. 

Fla.—Powell v. Gessner, App., 231 So.2d 50, writ dis¬ 
charged, Sup., 238 So.2d 101, 

Va.—Carroll v. Sneed, 179 S.E2d 620, 211 Va. 640. 

Either total or partial 

U.S.—Eichmann v Dennis, C.A.Pa, 347 F.2d 978. 

Parental recovery 

U S —Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp, 978, citing Louisiana law. 
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40. U.S.—Jacobson v. Atlantic City Hospital, C.A. 
NJ., 392 F2d 149. 

Kruithof v. Hartford Acc. & Indem. Co., D.C. 
La, 241 F.Supp. 351. 

Alaska—Matter of Pushruk’s Estate, 562 P.2d 329. 
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Fla.>~GuiUen v. Kitching, App., 354 So.2d 900. 

NJF.—State ex rel. Gosnell v. Gosnell, 255 A.2d 769, 
106 RJ.Super. 279. 

Wash.—^Warner v. McCaughan, 460 P.2d 272, 77 
Wash.2<i 178. 

W.Va.—Bond v. Qty of Huntington, 276 S.E2d 539. 
Posthumous child dependent notwithstanding 
could have been idmrted 
NJ.—Montague v. Petit-C3air, 496 A.2d 393, 203 NJ. 
Super. 210. 

Nondependent relatives may not re¬ 
cover for wrongful death in a common- 
law action in admiralty.^-^ 

40.5. U.S.~In re Cambria S.S. Co., D.C.Ohio, 353 
RSupp. 691, affd., CA., 505 F.2d 517, cert. den. 
95 S.Ct. 1399, 420 U.S. 975, 46 L,Ed.2d 655. 

41. Mo.—CJJS. quoted at loigth In Auld v. Terminal 
R.R. Ass’n of St. Louis, 463 S.W.2d 297, 299, cert 
den. 91 S.Ct 938, 401 U.S. 940, 28 L.£d.2d 220. 

42. Fla.—Burgh v, CanoU, App., 217 So.2d 353. 
Va.—Peters v. Shortt, 200 S.E2d 547, 214 Va. 399. 
What constitates dependency 

Fla.—Wadsworth v. Friend, App., 201 So.2d 641. 
Determination as,to fact and degree of depend¬ 
ency 

Va—Pugh V. Yearout, 186 S.E2d 58, 212 Va. 591. 

43. Va.—Pugh V. Yearout, 186 S.E2d 58, 212 Va. 
591. 

Reasonable probability of pecuniary benefit 

Mo.—Schwarz v. Gage, App., 417 S.W.2d 33. 31 A.L. 

R. 3d 371. 

45. Existence of partial dependency 

Va,—Pugh V, Yearout, 186 S.E2d 58. 212 Va 591. 

Deafil of nonenstodia] parent 

Ind.—Lustidc v. HaU. App., 403 N.E2d 1128. 
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50.15. Ga.—Limbaugh v. Woodall, 175 S.E2d 135, 
12! Ga.App. 638. 

50 JO. Divorced parents 

Ga.—^U.S. Fidelity & Guaranty Co. v. Dunbar, 143 

S. E2d 663, 112 Ga.App. 102. 
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54, Dl.—Ftaak v. Hgin, J. & E Ry. Co., 292 N.E2d 
131, 9 IlLApp.3d 199, affd. 304 N.E2d 619, 55 
m.2d S96. cert den. 94 S.Ct 2608, 417 U.S. 910, 
41 UBdJd 214. 

Contra cases discnssed 

U3.—Durham v. Southern Ry. Co., D.C.Va., 254 
F.Supp. 813. 

543. U.S.—Petition of Risdal & Anderson, Inc., D.C. 
Maffn 291 F.Sapp. 353—CUnton v. Ingram Corp., 
aCMiss., 312 RSupp. 539. 

54.10. U5.— Petition of Risdal ft Anderson, Inc., 
aCMass., 291 RSupp. 353. 

55. Adnlt brothers and sisters 

Mo.—Autd V. Terminal R,R Ass’n of St Louis, 463 
S.WJd 297. cert den. 91 S.Ct 938, 401 U.S. 940, 
28 E£d.2d 220. 
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553. US.—Petition of Risdal ft Anderson, Inc., D.C. 
Mass., 291 F.Supp. 353. 

55.10. Stepmother 

U.S.—Petition of Risdal ft Anderson, Inc., D.CMass., 
291 RSupp. 353. 

§ 34(1). — Statutory Designa¬ 
tions in General 

1730. U.S.—Lester v.McFaddon.CA3.C.. 415 FJd 
1101. 

lid.—Steed V. Imperial Airlines, 115 Cal.Rptr. 329, 524 
P.2d 801, 12 C3d 115, 68 A.ER.3d 1204, app. 
dism. 95 S.Ct. 1108, 420 US. 916,43 LEd2d 387. 


California State Auto, Ass’n v. Jacobson, 101 
Cal.Rptr. 366, 24 CA.3d 850. 

Ill.—Mattyasovszky v. West Towns Bus Co., 313 
N.E2d 496, 21 ni.App.3d 46. affd., 330 N.E2d 
509, 61 I11.2d 31. 

La.—Whatley v. Dupuy, App., 178 So.2d 438^—Davis v. 
State Farm Mut Ins. Co., App., 208 So.2d 412, 
writ ref. 210 So.2d 55, 252 La. 175. 

N.y.— Alberino v. Long Island Jewish-Hillside Medical 
Center, 450 N.Y.S.2d 857, 87 A.D.2d 217. 

Tex.—Go Intern., Inc. v. Lewis, Qv.App., 601 S.W.2d 
495, err. ref. no. rev. err. 

Beneficiaries need not be members of decedents 
immediate fiunUy 

Iowa—Wendelin v. Russell, 147 N.W.2d 188, 259 Iowa 
1152. 

Corporation not entitled 

Tex.—Lowe v. Employers Cas. Co., Qv.App., 479 
S.W.2d 383. 

Common-law widow not personal representative 
for nonstatntory action under maritime law 
U.S.—Tidewater Marine Towing, Inc. v. Dow Chemical 
Co., Inc., C.A.U., 689 F.2d 1251. 

■ 58. U.S.—Vickers v. Gifford-Hill & Co.. Inc., CA. 
Ark., 534 F.2d 1311. 

Fla.—Guamiere v. Henderson, App., 171 So.2d 617. 
Idaho—Gavica v. Hanson, 608 P.2d 861, 101 Idaho 58. 
N.Y.—Antoine v. State, 426 N.Y.S.2d 917, 103 Misc.2d 
664. 

60. Fla.—Fjissell v. Douberly, App., 206 So.2d 231. 
III.—Murphy v. Martin Oil Co.. 308 N.E.2d 583, 56 

I11.2d 423. 

Husband as well as wife, etc. 

Tex.—Mitchell v. Akers, Civ.App.. 401 S.W.2d 907, 20 
A.L.R.3d 1385, err. ref. no rev. err. 

Former wife 

U.S.—Field V. Wolkswagenwerk AG, C.A.NJ., 626 
F.2d 293. 

A person with whom a decedent has 
lived together in roles of husband and 
wife is not entitled to succeed to the 
decedent's estate under a wrongful 
death statute on the ground that such 
person, was a ‘^putative spouse" where 
there is no claim of any marriage, 
whether legal, void or voidable.^-^ The 
case law, which applies to property 
division on seperation of a couple 
which has cohabited without marrying, 
does not expand on any statutory defi¬ 
nition of‘**heir" in such case.“'^° 

603. US.—Aspinall v. McDonnell Douglas Corp., 
C.A.CaI., 625 F.2d 325. 

60.10. U.S.—Aspinall v. McDonndl Douglas Corp., 
C.A.Cal„ 625 F.2d 325. 

61. Did not have common-law claim 
Mass.—Mihkley v. MacFarland, 356 N.E2d 1391, 371 

Mass. 891, 
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613 Half-brother included as brother 

La.—Ledet v. State, Dept of Health and Human Re¬ 
sources, App. 4 dh., 465 So.2d 98, writ den. 468 
So.2d 1211. 

61J5, U.S.—GiUespie v. US. Steel Corp., Ohio, 85 
S.a. 308, 379 US. 148, 13 L.Ed.2d 199. 

63, U.S.—Gillespie v, US. Steel Corp., Ohio, 85 S.Ct 
308, 379 US. 148, 13 LEd.2d 199. 

63.15. Mo.—State ex rel. Kansas City Stock Yards 
Co, of Maine v. Clark, 536 S.W.2d 142. 

6330. Who are dependent relatives 

U.S.—Petition of US., CA.Mass., 418 R2d 264. 
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64. Fla.—Powell v. Gessner, App., 231 So.2d 50, writ 
discharged, Sup., 238 So.2d 101. 

La.—Wakefield v. Government Emp. Ins. Co., App., 
253 So.2d 661, writ den. 255 So.2d 771, 260 U 
286. 

65. U.S.—Beascoechea v. Sverdrup ft Parcel and As¬ 
sociates, Inc., D.C.Pa., 486 F.Supp. 169. 
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67. Neb.—Hickman v. Southwest Dairy Suppliers, 
Inc., 230 N.W.2d 99. 194 Neb. 17, 91 A.L.R3d 
663. 

68. N.Y.—^Alberino v. Long Island Jewish-Hillsde 
Medical Center, 450 N.Y.S.2d 857, 87 A.D.2d 217. 

N.C—First Union Nat. Bank of N.C. v. Hackney, 145 
S.E.2d 352, 266 N.C. 17. 

70. Ga.—Lovett v. Garvin, 208 S.E.2d 838, 232 Ga. 
747, 69 A.L.R.3d 1043. 

C.J3. quoted in Garvin v. Lovett 205 S.E.2d 
124, 125, 131 Ga.App. 46. affd. 208 S.E2d 838, 
232 Ga. 747. 69 A.L.R.3d 1043. 

73. Minn.—Rath v. Hamilton Standard Division of 
United Technologies Corp., 292 N.W.2d 282. 
Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

75.5. U.S.—Shenandoah v. City of Philadelphia, D.C. 
Pa., 438 F.Supp. 981. 

Fla.—Gamer v. Ward, 251 So.2d 252, mand. conf. to 
252 So.2d 371. 

Williams V. Dade County, App., 237 So.2d 776. 
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75.15. Unintentioiial homicide 
U.S.—St. Paul Ftfc ft Marine Ins. Co. v. Lack, CA. 
N.C, 476 R2d 583. 

§ 34(2).-Parents and Chil¬ 

dren 

76. Ga.—CJS. cited in U.S. Fidelity ft Guaranty Co. 
V. Dunbar, 143 S.E2d 663, 669,112 Ga.App. 101 

La.—Whatley v. Dupuy, App., 178 So.2d 438, 

Minn.—^Rath v. Hamilton Standard Division of United 
Technologies Corp., 292 N.W.2d 282. 

Tex.—Mitchell v. Akers, Ov.App., 401 S.W.2d 907, 20 
A.L.R.3d 1385, err. ref. no rev. err. 

Action against deceased fiitfaer’s estate for 
wrongful death of mother 
Okl.--Stcwart v. Harris, 434 P.2d 902. 

Effect of nullity of marriage 
La.—Babineaux v. Peraie-Bailey Drilling Co., 262 So.2d 
328, 261 La. 1080. 

Parents as ineligible beneficiaries 
Ariz.—Dowslaugh v. Bowslaugh, 617 P,2d 25, 126 Ariz, 
517. 

Loss of parent’s society 

U.S.—Estate of Davis v, Hazen, D.CIll., 582 F.Supp. 
938. 

Surviving child precludes suit by parents of 
deceased 

Colo.—Public Service Co. of Colorado v. District Court 
In and For Twenty-First Judicial Dist., 674*P.2d 
383 overruling Peck v. Taylor. 38 Colo. App. 90, 
554 R2d 699. 

^^Dependenf* construed 

Fla.—Zimmerman v. Cruz ft Garcia, App. 4 Dist., 449 
So.2d 996. 

77. U-S.—Hannon v. Wolfe, D.CTenn., 253 F.Supp. 
577. 

Ark—Maryland Cas. Co. v. Rowe, 506 S.W.2d 569, 
256 Ark. 221. 

<3a.—American Erectors, Inc. v. Hanie, 278 $.E2d 196, 
157 Ga,App. 687. 

La.—Ehrhard v. State Farm Mut. Auto. Ins. Co., App., 

' 274 So.2d 911, cert, den., Sup.. 279 So.2d 201 

Mo.—Cannada v. Moore. 578 S.W.2d 597. 

Rotella V. Joseph, App., 615 S.W,2d 616. 
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Or—Rake v. Boise Cascade Corp., 604 P.2d 421, 43 
Or.App. 767. 

Tex.—Mitchell v. Akers, Civ.App., 401 S.W.2d 907, 20 
A L.R 3d 1385, err ref no rev err. 

Fattier as administrator not entitled to prose¬ 
cute 

La.—Moore v. Kinney, App., 315 So.2d 340. 
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77.5* Survlviiig spouse precluding recovery by 
children 

(5) Other matters. 

Fla.—Fussell v. Douberly, App, 206 So 2d 231 

La.—Willis V. Winford Co, Inc , App, 366 So 2d 193 

Wis.—Cogger v. Trudell, 151 N.W.2d 146, 35 Wis2d 
350—Hanson v Valdivia, 187 N.W.2d 151, 51 
Wis 2d 466 

Surviving spouse precluding recovery by parents 

U.S.—Van Horn v U S, C.A.Cal, 437 F 2d 94. 

Ga.—Walker v Hall, 181 S.E.2d 508, 123 Ga.App 457 

La.—Whatley v. Dupuy, App., 178 So 2d 438—Lopipa- 
ro V. Vamado, App., 208 So.2d 354, writ den 210 
So.2d 506, 252 La. 263—de Verges v Bourg, App., 
314 So 2d 558, wnt ref.. Sup., 319 So 2d 444—La- 
Borde v. Eagle Trucking Co., App., 2 Cir., 409 
So.2d 1266, writ den., Sup., 413 So.2d 506—Paler¬ 
mo V. Allstate Ins. Co., App. 1 Cir., 415 So.2d 437. 

78. Ariz.—C.J.S. quoted at length in Solomon v. Har¬ 
man, 489 P.2d 236, 241, 107 Ariz 426. 

78.5. U.S.—Williams v”uS., DC.Mo., 292 F.Supp. 
327—Sauls v. Hutto, D C.La., 304 F.Supp. 124. 

Ga.—Solomon v. Sapp, 312 S.E.2d 166, 169 GaApp. 
267, affd. in part, revd. in part on oth.grds. 314 
S.E.2d 878, 252 Ga. 532, on remand 320 S.E2d 
636, 171 Ga.App. 147. 

79. Ga.—Harbin Lumber Co., Inc. v. Fowler, 222 
S.E.2d 878, 137 Ga.App. 90. 

80. Tex.—Taylor v. Parr, App. 14 Dist., 678 S W.2d 
527, err. ref. n r.e 

Agreement to perform duties of parent immate¬ 
rial, etc. 

Ga.—Limbaugh v. Woodall, 175 S.E.2d 135, 121 Ga. 
App. 638 

Foster parent 

(1) Other circumstances. 

III.—Matter of Edwards’ Estate, 435 N E.2d 1379, 62 
IllDec. 407, 106 Ill.App.3d 635 

Stepparent 

(3) No recovery for death of unadopted stepchild. 

Cal.—California State Auto. Ass’n v. Jacobson, 101 
CalRptr. 366, 24 C.A.3d 850. 

81. La.—Roche v. Big Moose Oil Field Truck Service, 
381 So.2d 396, app. dism. 101 S.Ct. 54, 449 U.S. 
808, 66 L.Ed.2d 11. 

Quasi-fllial relation 

(2) Virtual adoption does not confer standing to 

maintain death action. 

Ga.—Limbaugh v. Woodall, 175 S.E.2d 135, 121 Ga. 
App. 638. 

Illegitimate child 

Fla.—Whiteficld v. Kainer, App., 369 So.2d 684. 

83. Mich.—Westfall v. Venton, 137 N.W.2d 757, 1 
Mich.App. 612. 
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85. U.S.—Hamilton v. Canal Barge Co., Inc., D.C. 
La., 395 F.Supp. 978. 

87. La.—^Viau v, Batiste, App., 332 So.2d 512, appli¬ 
cation den., Sup., 337 So.2d 531. 

88. U.S.—Dickerson v. Continental Oil Co., C.A.La., 
449 F.2d 1209, cert. den. 92 S.Ct. 942, 405 U.S. 
934, 30 L.Ed.2d 809, app. after remd. 476 F.2d 
635. 

Ga.—St. Paul Fire & Marine Ins. Co. v. Miniweather, 
168 S.E.2d 341, 119 Ga.App. 617. 

La.—Roche v. Big Moose Oilfield Truck Services, Inc., 
App., 371 So.2d 1374, affd. in part, revd. in part on 


oth grds, Sup., 381 So 2d 396, app. dism. 101 S.Ct. 
54, 449 US. 808, 66 L.Ed.2d 11 
Md.—Flores v. King, 282 A 2d 521, 13 Md.App. 270. 
Wash —Klossner v San Juan County, 586 P.2d 899, 21 
Wash.App 689, affd. 605 P.2d 330, 93 Wash.2d 42 
Recovery permitted under admiralty jurisdiction 
U S.—Green v Ross, D C.Fla, 338 F.Supp 365, affd, 
C.A, 481 F2d 102. Cert. den. 94 SCt. 577, 414 
U.S 1068, 38 L Ed 2d 473 
Recovery not permitted 

La—Aymond v. State, Through Dept, of Highways, 
App, 333 So 2d 380, wnt den. Sup., 337 So 2d 
875 

89. Age lowered by statute 

Fla —Hanley v Liberty Mut. Ins Co., App., 323 So.2d 
301, affd. Sup, 334 So.2d 11. 

90. Wash —Warner v McCaughan, 460 P.2d 272, 77 
Wash.2d 178 

Wis—Hams v Kelley, 234 N.W.2d 628, 70 Wis.2d 
242. 

Time of determining status 
(1) US.—Downs V U.S., DC.Tenn, 382 F.Supp 
713, revd on oth grds., C.A., 522 F.2d 990. 

Fla—Powell v. Gessner, App, 231 So 2d 50, writ dis¬ 
charged, Sup., 238 So.2d 101 

Legal relationship 

Fla.—Powell v Gessner, App, 231 So 2d 50, writ dis¬ 
charged, Sup, 238 So 2d 101. 

90.5. Statute amended to mean unmarried 
child under 18 years of age 
Fla—Hanley v Liberty Mut. Ins. Co., 334 So 2d 11. 
Age of majority lowered 
Fla —McPhail v Jenkins, App., 382 So 2d 1329 

However, under some decisions the 
emancipation of a child may preclude a 
parent from recovery for his wrongful 

death.'°“ 

90.20. Iowa—Wardlow v. City of Keokuk, 190 
N W 2d 439, app after remand 206 N.W.2d 700. 
Child in armed services 

Ind —Wallace v Woods, 271 N.E.2d 487, 149 Ind.App. 
257. 
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93. Ill.—In re Estate of Keeling, 3 Dist., 478 N.E 2d 
871, 88 IllDec. 380, 133 Ill.App.3d 226. 

Mich.—Westfall v. Venton, 137 N.W.2d 757, 1 Mich 
App. 612. 

N.M.—Brock v Harkins, App., 458 P 2d 848, 80 N M 
596, cert. den. 458 P 2d 859, 80 N.M 607 
Tex.—Hartzell Propeller Co., Inc v Alexander, Civ. 
App., 485 S.W 2d 943, err ref. no rev err. 

96. U.S.—^Jamison v. Memphis Transit Management 
Co., C.A.Tenn., 381 F.2d 670. 

Mo.—State ex rel. Slibowski v. Kimberlin, App., 504 
S.W.2d 237. 

N.Y.-Sanchez v. Hertz Corp., 333 N.Y.S.2d 699, 70 
Misc.2d 449. ' 

Wash.—Wilson v, Lund, 447 P.2d 718,74 Wash 2d 945 

97. Ga.—Tinsley v. Jarrard, 189 S.E2d 868, 126 Ga. 

- App 57. 

99. La.—Cosey v Allen, App., 316 So.2d 513. 

4. U.S.—Webb v. Scully, D.C.La., 430 F.Supp, 672 
Ala.—Crenshaw v. Alabama Freight, Inc., 252 So 2d 33, 
287 Ala. 372. 

Support to extent of parent’s ability 
N.Y.—In re Chemega's Estate, 281 N.Y.S.2d 908, 54 
Misc.2d 137. 

Reasons for abandonment immaterial 
N.Y.-In re Chernega’s Estate, 281 N.Y.S 2d 908, 54 
Misc.2d 137. 

Child born out-of-wedlock 
U.S.—Pickett v. Amoco Oil Co,, C.A. Ga., 735 F.2d 
445, reh. den. 741 F.2d 1384, three cases. 

Ga.—Sapp V. Solomon, 314 SE.2d 878, 252 Ga. 532, on 
remand 320 S.E.2d 636, 171 Ga.App. 147. 
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6. Mo.—Higgins V. Gosney, 435 S.W.2d 653. 
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The effect of a separation or divorce 
on the rights of both parents arising 
out of the wrongful death of their child 
has been considered in other cases.’-^ 

7.5. Ala.—Spencer v. Malone Freight Lines, Inc, 298 
So 2d 20, 292 Ala. 582 

Ga.—Ramos v. Ramos, 325 S.E2d 415, 173 GaApp. 
30. 

Mo —Higgins v Gosney, 435 S W 2d 653. 

Custody of child as consideration 
U.S —Jamison v. Memphis Transit Management Co., 
CA.Tenn., 381 F 2d 670. 

Fla.—Williams v. Legree, App., 206 So.2d 13. 

Wash —Wilson v. Lund, 447 P.2d 718, 74 Wash.2d 945. 

9. U.S —Harmon v Wolfe, D C Tenn , 253 F.Supp. 

577 

Ark —Moon Distnbutors, Inc. v White, 434 S.W.2d 56, 
245 Ark. 627. 

Final decree of adoption not granted at time of 
child’s death 

La.—Bertrand v State Farm Fire & Cas. Co., App, 333 
So 2d 322, wnt den. in part, gr. m part. Sup., 337 
So 2d 875, on remand, App, 338 So.2d 1192. 

10. Alaska—Brown v. Jonz Estate, 591 P.2d 532. 
Fla —Grant v. Sedco Corp., App., 364 So 2d 774. 
Specific restriction to natural parents 

U S —^Jamison v Memphis Transit Management Co., 
C.A.Tenn., 381 F.2d 670. 

10.2. Adoption proceedings stopped 

Fla —Chappell v. Masten, App., 255 So.2d 546. 

10.6. La.—Simmons v Brooks, App., 342 So 2d 236. 
Tex.—Amos v Central Freight Lines, Inc., Civ.App., 
575 SW.2d 636. 

10.10 Mo—Holt V. Burlington Northern R. Co., 
App., 685 S.W.2d 851. 

Where an adoption has not becTome 
final at the time a subject child meets 
death through the alleged negligence 
of a third party, the doctrine of eq¬ 
uitable adoption cannot be applied so 
as to permit prospective adoptive par¬ 
ents to maintain a wrongful death ac- 
tion.^0'^^ 

10.11. Ill.—Matter of Edwards’ Estate, 435 N.E.2d 
1379, 62 Ill.Dec, 407. 106 Ill.App.3d 635. 

Vt.—Whitchurch v. Perry, 408 A.2d 627, 137 Vt. 464. 
10.16. Fla.—Powell v. Cjessner, App., 231 So.2d 50, 
wnt discharged. Sup., 238 So.2d 101. 

10.18. Adopted minor may not sue for death of 
natural father 

Fla.—Gessner v. Powell, 238 So.2d 101. 

Ga.—^Johnson v. Parrish, 284 S.E.2d 111, 159 Ga.App. 
613. 

§ 34(3).-Next of Kin, 

Heirs, and Distributees 
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10.50. U.S.—Green v. Ross, D.C.Ea., 338 F.Supp. 
365, affd., C.A., 481 F.2d 102, cert. den. 94 S.Ct. 
577, 414 U.S. 1068, 38 L.Ed.2d 473. 

Pa.—In re Pozzuolo’s Estate, 249 A.2d 540, 433 Pa. 
185. 

11. U.S.—Allen v. Clinchfield R. Co., D.C.Tenn., 325 
F.Supp. 1305. 

Minn.—C.J,S. cited in Martz v. Revier, 170 N.W.2d 83, 
86, 284 Minn. 166. 

14. Minn.—Martz v. Revier, 170 N,W.2d 83, 284 
Minn. 166. 

15. Cal,—Steed v. Imperial Airlines, 115 Cal.Rptr, 
329, 524 P.2d 801, 12 C.3d 115, 68 A,L.R.3d 
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1204, app. dism. 95 S.Q. 1108, 420 U.S. 916, 43 
LEd.2d 387. 

Not synonymous with **heirs at law” 

Minn.—Martz v. Revier, 170 N.W.2d 83, 284 Minn. 
166—In re Larsen’s Heirs, 237 N.W.2d 371, 306 
Minn. 364. 

15.5. Cal.—California State Auto. Ass’n v. Jacobson, 
101 CalRptr. 366, 24 C.A.3d 850. 
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19. ni.— Matter of Edwards’ Estate. 435 N.E.2d 1379, 
62 Ill.Dec. 407, 106 Hl.App.3d 635. 

21.5. Mich.—Scott’s Estate v. Burger King Corp., 291 
N.W.2d 174, 95 Mich. App, 694. 

21.10. U.S.—Bell V. aty of Milwaukee, D.C.Wis., 

498 RSupp. 1339. 

La.—Johnson v. International Ins. Co., App., 347 So.2d 
1279. writ den., Sup., 350 So.2d 1225. 

N.Y.—SmaU v. Memorial Hospital, 433 N.Y.S.2d 968, 
106 Misc.2d 487. 

22.5. U.S.—Junco v. Eastern Air Lines, Inc., D.C 
N.Y., 399 F.Supp. 666, affd., CA., 538 F.2d 310. 

Illegitimate child 

La.—Smith v. London. App., 398 So.2d 1231. " 

24. La.—^von Dameck v. St. Paul Fire & Marine Ins. 
Co., App., 361 So.2d 283, writ den. Sup., 362 
So.2d 794, 802. 

29. La.—Smith v. Manchester Ins. & Indcm. Co., 
App., 299 So.2d 517, writ den.. Sup., 302 So.2d 
617, 618. 

31 Cal.—Vecchione v. Carlin, 168 Cal.Rptr. 571, 

m CA.3d 351. 

La.—Simmons v. Brooks, App., 342 So.2d 236. 

Pa.—In re Pozzuoto’s Estate, 249 A.2d 540, 433 Pa. 
185. 
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33. Mont.—Johnson v. Marias River Elec. Co^p., 
Inc., 687 P.2d 668. 

34J5, NJD.—Armstrong v. Miller, 200 N.W.2d 282. 
38. Colo.—McGill V. General Motors Corp., 484 P.2d 
79a 174 Colo. 388. 

38.10. Half-blood brother held not heir quali¬ 
fied to maintain wrongful death action 

Cal.—Juartt v. System Leasing Corp., 93 CaLRptr. 411, 
15 CA.3d 730. 

§ 8^. — Illegitimates 

41. La.—^Abraham v. Connecticut Fire Ins. Co., App., 
177 So.2d 295. 

42. La.—^White v. Charity Hospital of Louisiana in 
New Orleans, App., 23? So.2d 385—Honeycutt v. 
City of Monroe, App., 253 So.2d 597. 

Widows under general maritime law 

U.$.—Alegria v. Grand Bassa Tankers, Inc., D.C.N.Y., 
337 F-Supp. 401. 
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44. U.S.—McPherson v. Steamship South Ahican Pi¬ 
oneer, D.CVa.^ 321 F.Sttpp. 42. 

Pntati?e wife 

(5) Other instances.. 

U.S.—Gaddy v. Louisville ft N.R. Co., D.CKy., 249 
F.$upp. 305, affd. in part, revd. in part on oth. 
grds., CA., 386 F.2d 771 

45.15. La.—Dupre v. Rochester Ropes, Inc., App., 
216 So.2d 589. 

46. Siiice the publication of the bound volnme the 
case of Brinkley v. Dixie Const. Co., 54 SJE.2d 267. 205 
Ga. 415, answer to certified question conformed to 54 
S.E2d SIO, 79 Ga.App. 583 has been overruled the 
court holding that a statute authorizing the children of 
their deceased father to recover for his wrongful death 
must be interpreted as including both legitimate and 
illegitimate children. 

Oa.—Edenfield v. Jackson, 306 S.E2d 911,251 Ga. 491 
also overruling Brinkley’s predecessors. 


Issue not determinable on record presented 
La.—Babineaux v. Pemie-Bailey Drilling Co., 262 So.2d 
328, 261 La. 1080. 

“Dependent children” 

Ind.—S.M.V. V. Littlepage, App., 443 N.E.2d 103. 

47. Ga.—Walker v. Hall, 176 S.E2d 246, 122 Ga. 
App. 11. 

La.—Levy, v. State Through Charity Hospital of La. at 
New Orleans Bd. of Administrators, App., 192 
So.2d 193, writ ref. 193 So.2d 530, 250 La. 25, 
revd. on oth. grds. 88 S.Q. 1509, 391 U.S. 68, 20 
L.Ed.2d 436, rch. den. 89 S.Ct. 65, 393 U.S. 898, 21 
L.Ed.2d 185, on remand 216 So.2d 818, 253 La. 73. 
N.Y.—Stieve v. H.R.H. Const., 312 N.Y.S.2d 464, 63 
Misc.2d 409. 

Since die publication of the bound volume the case of 
Brinkley v. Dixie Const Co., 54 S.E2d 267, 205 Ga. 
415, answer to certified question conformed to 54 S.E2d 
510, 79 Ga.App. 583 has been overruled the court 
holding that a statute authorimg the children of their 
deceased father to recover for his wrongful death must 
be interpreted as including both legitimate and illegit¬ 
imate children. 

Ga.—Edenfield v. Jackson, 306 S.E2d 911, 251 Ga. 491 
also overruling Brinkley’s predecessors. 

Acknowledgment immaterial 
U.S.—Benjamin v. Hardware Mut. Cas. Co., D.C.La., 
244 F.Supp. 652. 
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48.5, U.S.—Huber v. Baltimore & O.R. Co., D.C. 
Md.. 241 F.Supp. 646—Jones v. S.S. Jesse Lykes, 
D.C.Tex., 253 F.Supp. 368. 

N.Y.—Hall V. Gebbia, 364 N.Y.S.2d 539, 47 A.D.2d 
724. 

Wis.—Krantz v. Harris, 162 N.W.2d 628, 40 Wis.2d 
709. 

Since the publication of the bound volume the case of 
Brinkley v. Dixie Const. Co., 54 S.E.2d 267, 205 Ga. 
415, answer to certified question conformed to 54 S.E.2d 
510, 79 Ga.App. 583 has been overruled the court 
holding that if there is no widow, recovery should be 
allowed for the wrongful death of a father by a child or 
children, proven to be such, whether legitimate or ille¬ 
gitimate. 

Ga.—Edenfield v. Jackson, 316 S.E2d 911, 251 Ga. 491 
also overruling Brinkley’s predecessors. 

Acknowledgment by father 

(2) Other matters. 

Miss.—Sanders v. Tillman, 245 So.2d 198. 

48.10. Acknowledgment of child 

La.—George v. Bertrand, App., 217 So.2d 47, writ ref. 
219 So.2d 177, 253 La. 647, cert. den. 90 S.Q. 439, 
396 U.S. 974, 24 L.Ed.2d 443. 

49. Fla.—City of West Palm Beach v. Cowart, App., 
241 So.2d 748, quashed, Sup., 255 So.2d 673. 

Contra 

Mo.—Cobb V. State Sec. Ins. Co., 576 S.W.2d 726. 
Support by father determinative 
Ga.—Sapp V. Solomon, 314 S.E.2d 878, 252 Ga. 532, on 
remand 320 S.E2d 636. 171 Ga.App. 147. 

52, La.—Rogers v. State Farm Mut. Auto. Ins. Co„ 
Cr., 261 So.2d 320. 

52.5. La.—Levy v. State Through Charity H(^pital of 
Louisiana at New Orleans Bd. of Adm’rs, 216 
So.2d 818, 253 La. 73. 

52.10. La.—Miles v. City-Parish Government of East 
Baton Rouge Parish, App., 219 So.2d 320, app. 
after remand 253 So.2d 681, writ ref. 255 So.2d 93, 
260 U. 108, cert. den. 92\S.a. 1501, 405 U.S. 
1066, 31 L.Ed.2d 797, 

52.20. La.—Dupre v, Rochester Ropes, Inc., App., 
216 So.2d 589. 

In at least one jurisdiction, however, 
illegitimate children have been entitled 
to recover as within the term ‘^child or 
children'*; and the United States 
Supreme Court has held a denial of 


recovery to illegitimate children for 
death of their mother or the denial of 
recovery to the mother for the death of 
an illegitimate child to be unconstitu* 
tional.^^-^° 

5225. U.S.—Jenkins v. Collette, D.CLa., 335 
F.Supp. 47. 

La.—Warren v. Richard, App., 283 So.2d 507, affd., 
Sup., 296 So.2d 813. 

Mich.—Cannon v, Transamerican Freight Lines, 194 
N.W.2d 736, 37 Mich.App, 313. 

Mo.—^Aversman v. "Danner, App., 616 S.W.2d 117 
N.J.—Schmoll v. Creecy, 254 A.2d 525, 54 N.J. 194, 3f 
AL.R.3d 605. 

N.Y.—^In re Johnson’s Estate, 348 N.Y.$.2d 315, 7; 
Misc.2d 502. 

Wash.—Armijo v. Wesselius, 440 P.2d 471, 73 Wash.2< 
716. 

Hlegitiinacy not dispositive of right 

Colo.—Crane On Behalf Of Cook v. Mekelburg, App. 

691 P.2d 756. 

“Dependent child” 

Ind.—Hollingsworth v. Taylor, App., 442 N.E.2d 1150, 
52.30. U.S.—Levy v. Louisiana, La., 88 S.Ct. 1509, 
391 U.S. 68, 20 L.Ed.2d 436, reh. den. 89 S.Q. 65, 
393 U.S. 898, 21 L.Ed.2d 185, on remand 21( 
So.2d 818, 253 La. 73—Glona v. American Guar¬ 
antee & liability Ins. Co., La., 88 S.Q. 1515, 391 
U.S. 73, 20 L.Ed.2d 441, reh. den. 89 S.Q.-66, 393 
U.S. 898, 21 L.Ed.2d 185. 

Cal.—^Juarez v. System Leasing Corp., 93 Cal.Rptr. 411, 
15 C.A.3d 730. 

Mich.—Cannon v. Transamerican Freight Lines, 194 
N.W.2d 736, 37 Mich.App. 313. 

N.Y.—In re Ross’ Estate, 323 N.Y.S.2d 770. 67 Misc.2d 
320. 

52Jt0. Wyo.—Jordan v. Delta Drilling Co., 541 P.2d 
39, 78 A.L.R.3d 1215. 

Death of father 

N.Y.—In re Johnson’s Estate, 348 N.Y.S.2d 315, 75 
Misc.2d 502. 

An illegitimate child whose identity 
has been establish may recover for the 
death of his father regardless of the 
lack of formal acknowledgment of pa¬ 
ternity.’^’^® 

5225, La.—Warren v. Richard, 296 So.2d 813. 
Nev.—Weaks v. Mounter, 493 P,2d 1307, 88 Nev. 118. 
N.Y.—In re Perez’ Estate, 330 N.Y.S.2d 881, 69 

Misc.2d 538. 

A posthumous illegitimate child, who 
does not comply with the statutory re¬ 
quirements for establishing paternity, 
can not maintain an action for the 
death of his‘putative father.’^^^ 

5226, Wis.—Robinson v. Kolstad, 267 N.W,2d 886, 
84 Wis,2d 579, app. dism. 99 S.Q. 2154, 441 U.S. 
939, 60 L.Ed.2d 1041. 

Illegitimate children are not barred 
from recovery for the wrongful death 
of a parent on whom they are depend¬ 
ent’^-^ 

52,40. Fla. — ^Evana v. Atlantic Cement Co., App., 272 
$o.2d 538—Brown v. Bray, 300 So.2d 668, over¬ 
ruling Pinkney v. Pinkney, 198 So.2d 52. 
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54. Must be preferred beaefidary 

Wis.—Cogger v. TrudeU, 151 N.W.^d 146, 35 Wis.2<l 
350. 

61Ji. U.S.—Smith v. Clark Sherwood Oil Field Con¬ 
tractors,. C.A.La., 457 F.2d 1339, cert den, 93 
S.Q. 308, 409 U.S. 980, 34 LEd.2d 243. 
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Huber v. Baltimore & O.R. Co., D.C.Md, 241 
FSupp. 646. 

64. U.S.—Hebert v. Petroleum Pipe Inspectors, Inc, 
CAXa., 396 F.2d 237 

Doyle V. Albatross Tanker Corp., D.C.N.Y, 260 
F.Supp. 303, affd., C.A, 367 F.2d 465, 22 A L. 
R.3d 847—In re Risdal & Anderson, Inc, D.C 
Mass., 266 F.Supp. 157—Petition of Risdal & An¬ 
derson, Inc., D.CMass., 291 F.Supp. 353. 

Mass.—Sullivan v. Farrell, 417 N E 2d 965, 383 Mass 
119. 

§ 36. -Nonresidents and Aliens 

66. U.S.—Petition of Risdal & Anderson, Inc, DC 
Mass, 291 F.Supp. 353 

NM.—Torrez v. Sierra, App., 553 P2d 721, 89 NM. 
441, cert den. 558 P2d 620, 90 N.M. 8 

§ 37(1). -Apportionment of Re¬ 

covery Between Benefi¬ 
ciaries 
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78.50. Conn.—Keogh v. City of Bridgeport, 444 A 2d 
225, 187 Conn. 53. 

Entitlement to know decedent's distributees 

N.Y.—Reed v Schoharie County, 382 N.Y S 2d 371, 51 
A.D.2d 499. 

79. U.S.—McMahan v Koppers Co., Inc., C.A.Ga., 
654 F.2d 380 

Ark.—Dale v. Sutton, 620 S.W.2d 293, 273 Ark 396 

La.—Crockett v, U.S., Fidelity & Guaranty Co., App, 
229 So.2d 169, writ ref. 230 So.2d 589, 255 La. 286. 

Neb.—-Hickman v. Southwest Dairy Suppliers, Inc., 230 
N.W.2d 99, 194 Neb. 17, 91 AL.R.3d 663 

Nev.—Nevada Paving, Inc. v Callahan, 427 P.2d 383, 
83 Nev. 208. 

N.J.—Jurman v. Samuel Braen, Inc, 222 A.2d 78, 47 
N.J. 586. 

Kasharian v. Wilentz, 226 A.2d 437, 93 NJ Su¬ 
per. 479. 

N.Y.—Estate of Diaz, 424 N Y.S 2d 590, 102 Misc.2d 
817, 

Or.—Norwest v, Presbyterian Intercommunity Hospital, 
631 P.2d 1377, 52 Or.App. 853, affd. 652 P.2d 318, 
293 Or. 543. 

Utah—Tracy v. University of Utah Hospital, 619 P,2d 
340. 

Implied agreement 

Ariz.—Williams v. Williams, 531 P.2d 924, 23 Ariz. 
App. 191. 
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81, U.S.—Furumizo v. U.S, D.C.Hawaii, 245 F.Supp. 
981, affd., C.A., 381 F.2d 965. 

Ariz.—Salinas v. Kahn, 407 P.2d 120, 2 Anz.App, 181, 
mod. on oth. grds. and reh. den. 409 P.2d 64, 2 
Ariz.App. 348. 

Ill.—Fontanne v, Federal Paper Bd. Co., Inc., 434 
N.E.2d 331, 61 IllDec. 178, 105 Ill.App.3d 306. 

La.—Chateau v. Smith, App., 297 So,2d 268—Hill v. 
Hamilton, App. 1 Cir., 417 So.2d 91. 

NJ.—State ex rel. Gosnell v. Gosnell, 255 A.2d 769, 
106 N.J.Supcr. 279. 

N.Y.—In re Gary’s Estate, 358 N.Y.S.2d 660, 78 
Misc.2d 976. 

Wyo.-Jordan v. Delta Drilling Co., 541 P.2d 39, 78 
A.L.R.3d 1215. 

General descent and distribution statute 
(1) Va.—Carroll v. Sneed, 179 S.E2d 620, 211 Va. 

640. 

(3) Other matters. 

U.S.—Wiener v. United Air Lines, D.C.Cal., 237 
F.Supp. 90—Hannon v. Wolfe, D.C.Tenn., 253 
F.Supp. 577. 

Cal.—Hazelwood v. Hazelwood, 129 Cal.Rptr. 384, 57 
C.A,3d 693. 

Colo.—Arrington v. Arrington, App., 618 P.2d 744. 

Wis.-Collins V. Gee, 263 N.W.2d 158, 82 Wis.2d 376. 


Under Death on High Seas Act 
Del.—Smith v. Allstate Yacht Rentals, Limited, Super., 
293 A.2d 805. 

Proceeds held personalty 

U.S—Harmon v Wolfe, D.CTenn, 253 F.Supp. 577. 
Tenn —Dilworth v. Tisdale Transfer & Storage Co., 354 
S W 2d 261. 209 Tenn 449. 

Under general maritime law 
U S.—Consolidated Mach, Inc v. Protein Products 
Corp , D.C Fla., 428 F.Supp 209. 
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82. U.S.—Hewitt v. Firestone Tire and Rubber Co., 
D.C Va., 490 F Supp 1358, 

Ill.—Rusher v. Smith, 388 N E2d 906, 26 Ill.Dec. 405, 
70 Ill App.3d 889 

La.—Austrum v City of Baton Rouge, 282 So.2d 434— 
Davis v Owen, 368 So 2d 1052. 

N.M.—Varney v Taylor, 419 P2d 234, 77 N.M. 28, 
app. after remand 448 P.2d 164, 79 N.M. 652, and 
463 P2d 511, 81 NM. 87. 

“Other dependents" 

Alaska—Greer Tank & Welding, Inc. v. Boettger, 609 
P.2d 548 

An illegitimate child of decedent 
may be permitted to share in the distri¬ 
bution of the proceeds under any cir¬ 
cumstances which would permit the 
child to inherit from the decedent,*^ ^ 
and where the damages recoverable 
were measured by the pecuniary loss 
suffered by all distributees individual¬ 
ly, a statute excluding an illegitimate 
child from sharing would be invalid. 

83.5. N.Y.—Matter of Murray’s Estate, 396 N.Y.S.2d 
149, 90 Misc.2d 852. 

Paternity established in adversary proceeding or 
by acknowledgment 

N.Y.—In re Ortiz’ Estate, 303 N Y.S 2d 806, 60 
Misc.2d 756—In re Niles’ Estate, 367 N.Y.S.2d 
173, 81 Misc.2d 937 

83.10. N.Y.—In re Ortiz’ Estate, 303 N.Y.S.2d 806, 
60 Misc.2d 756 

84. Miss—^Thornton v. Insurance Co. of North 
Amenca, 287 So.2d 262. 

86. Mass—Gaudette v Webb, 284 N.E2d 222, 362 
Mass 60, 61 A.L.R.3d 893 

Requirements of action for contribu¬ 
tion do not exist against beneficiaries 
of virrongful death action.®^ ^ 

86.5. Wis.—Wurtzmger v. Jacobs, 148 N.W.2d 86, 33 
Wis.2d 703. 

87. U.S.—^Soares v, McClosky, D.C Pa., 466 F.Supp. 
703, 

Cal.—Changaris v. Marvel, 41 Cal.Rptr. 774, 231 
C.A.2d 308. 

Fla.—Devlin v, McMannis, 231 So.2d 194. 

Particular allocation 

N Y.—Volpe v. Fireman’s Fund Ins. Co., 282 N.Y.S.2d 
69, 54 Misc.2d 212. 
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87.4. Ga.—Sapp v Solomon, 314 S.E.2d 878, 252 Ga. 

532, on remand 320 S.E.2d 636, 171 Ga.App. 147. 
Ill—Jung V. Schafer, 222 N.E.2d 707, 77 IIl.App.2d 
391. 

Mo,—Higgins v. Gosney, 435 S.W.2d 653. 

N.Y.—Application of Smith, 426 NY.S.2d 442, 103 
Misc.2d 619. 

Biological father of illegitimate child 
Ga.—Solomon v, Sapp, 312 S.E.2d 166, 169 Ga.App. 
267, affd. in part, revd. in part on oth.grds, 314 
S.E.2d 878, 252 Ga. 532, on remand 320 S.E.2d 
636, 171 Ga.App. 147. i 
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87.8. £<]ual division inappropriate under cir¬ 
cumstances 

Mo.—Taylor v. Aspey, App., 567 S.W.2d 670. 

Circumstances not constituting forfeiture of 
right 

Ga.—Ramos v. Ramos, 325 S,E.2d 415, 173 Ga.App. 
30. 

87.10. N.Y.—Application of Smith, 426 N.Y.S.2d 
442, 103 Misc.2d 619. 

87.50. U.S.-CoIhs v. Martz, C.A.Minn.. 397 F.2d 
898. 

Judicial discretion exercised to allocate distri¬ 
bution equitably 

N.Y.—In re Mmetti’s Estate, 319 N.Y.S.2d 56. 65 
Misc2d 1011. 

87.52. Mass.—Gaudette v. Webb, 284 N.E.2d 222, 
362 Mass 60, 61 AL.R.3d 893. 

N.M.—Latimer v. City of Clovis, App., 495 P.2d 788, 
83 N.M. 610. 

N.C—Cox V Shaw, 139 S.E.2d 676, 263 N.C 361. 

87.54. N.C —First Union Nat. Bank of N C. v. Hack¬ 
ney. 145 S.E.2d 352, 266 N.C. 17. 

Cummings v. Locklear, 183 S.E.2d 832, 12 N.C. 
App 572, cert den. 184 S.E.2d 883, 279 N.C. 726. 
Imputed negligence 

N.C—Cox V. Shaw, 139 S.E2d 676, 263 NC 361. 

Effect on right of personal representative to sue 

U.S.—Bonner v. Williams, C.A,Ala, 370 F2d 301. 

87.56. N.C.-Carver v. Carver, 314 S.E.2d 739, 310 
N.C. 669. 

Contributory negligence 

(2) Other instances. 

Ky.—City of Louisville v. Stuckenborg, 438 S.W.2d 94, 
40 AL.R.3d 1213—Cox v. Cooper, 510 S.W.2d 
530. 

87.58. Ga.—Davis v. Cox, 206 S.E.2d 655, 131 Ga. 
App. 611, 75 A.LR.3d 821. 

NC.—Cox V. Shaw, 139 S.E.2d 676, 263 N.C 361. 
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87.80. Not subject to contribution rights 

Wis.—Wurtzinger v. Jacobs, 148 N.W.2d 86, 33 Wis.2d 
703. 

Not estate asset 

N.C.—Bowen v. Constructors Equipment Rental Co., 
196 S.E 2d 789, 283 N.C. 395. 

88. Conn.—State v Cosenzo, Cir., 236 A.2d 107, 4 
Conn.Cir. 484. 

Ill—Greenock v. Merkel, 390 N.E.2d 78, 28 IlLDec. 96, 
71 IIlApp3d 958. 

Mont—Swanson v. Champion Intern. Ckirp., 646 P.2d 
1166, 197 Mont. 509. 

N.Y.—Estate of Rios, 375 N.Y.S.2d 269, 84 Misc.2d 
437, 

Wis.—Wurtzmger v. Jacobs, 148 N.W.2d 86, 33 Wis.2d 
703. 

Apportionment respective shares 

N.Y.—In re Trofemuk’s Estate, 275 N.Y.S.2d 114, 52 
Misc.2d 148. 

Not impliedly repealed 

Ala —Board of Trustees of University of Ala. v, Harrell, 
188 So.2d 555, 43 Ala.App. 258, cert. den. 188 
So.2d 558, 279 Ala. 685. 

Matters considered in apportionment 

N.C—Bowen v. Constructors Equipment Rental Co., 
196 S.E.2d 789, 283 N.C 395. 

89. Miss.—^Thornton v. Insurance Co. of North 
America, 287 So.2d 262. 

Wis.—Wurtzinger v. Jacobs, 148 N.W.2d 86, 33 Wis.2d 
703. 

90. Alaska—Engebreth v, Moore, 567 P.2d 305. 

Miss.—Thornton v. Insurance Co. of North America, 

287 So.2d 262. 

Pa.—In re Chapman’s Estate, 40 D. & C.2d 601, 58 
Berks 65, 16 Fiduciary 459, am. 16 Fiduciary 551. 

91.5. U.S.—Foster v. Maldonado, D.C.N.J.. 315 
F.Supp. 1179, petition den., C.A., 433 F.2d 348. 
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Contribution rights 

Wis.—Wurtziiigcr v. Jacobs, 148 N.W.2ci 86, 33 Wis.2d 
703. 

Survi?al action 

Mont—Swanson v. Champion Intern. Corp., 646 P.2d 
1166, 197 Mont. 509. 

92, N.C—^Burton v. Croghan, 144 S.E.2d 147, 26S 
N.C 392. 

Crawford v. Hudson, 165 S.E2d 557, 3 N.C 
App. 555. 

Employer cannot sue for funeral expenses of 
employee 

Ga.—Isom v. Schettino, 199 S.E2d 89, 129 Ga.App. 73. 
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94. Attorney fees 

N.Y.—^Mahler v. American Airiines, Inc., 269 N.Y.S.2d 
342, 49 Misc.2d 693--In re Cook’s Estate, 312 
N.Y.S.2d 210, 63 Misc.2d 537. 
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96.10. N.Y.—In re Trofemuk’s Estate, 275 N.Y.S.2d 
114, 52 Misc.2d 148. 

96 JO. Method of allocation considered 

N.Y.—In re Jackson’s Estate, 335 N.Y.S.2d 587, 71 
Misc.2d 133. 

96J5, Method of allocation considered 

N.Y.—In re Jackson^s Estate, 335 N.Y.S.2d 587, 71 
Misc.2d 133. 

96J0. N.Y.—In « Jackson’s Estate, 335 N.Y.S.2d 
587, 71 Mi8c.2d 133. 

97. N.Y.—In re Holquin’s Estate, 420 N.Y.S.2d 670, 
101 MiscJd 174. 

§ 37(2). —— — By Statute 

99. U.S.--Sanders v. Shockley. CA.Ala., 468 F.2d 88. 

Wiener v. United Air Lines, D.CCal., 237 
F.Su{^ 90, under Nevada Law->-Wdnstein v. 
Medical Center Hospital of Vermont Inc., D.C.Vt., 
358 F.Supp. 297. 

Alaska—Haakanson v. Wakefield Seafoods, Inc., 600 
P.2d 1087. 

Oa.-—Boggan v. Boggan, 243 S.E2d 664, 145 GaApp. 
401. 

lowa-'ln re Johnson's Estate, 213 N.W.2d 536. 

La.—Austnun v. Gty of Baum Rouge, App., 267 So.2d 
284, affd. in part, revd. on part tm oth. grds.. Sup., 
282 So.2d 434. 

N.Y.—In re Racy’s Estate, 257 N.Y.S.2d 775, 45 
Muc.2d 658. 

Wyo.—Saifds v. Bennett, 630 P.2d SOS. 

Comhiaed furyiral and wrongftil death actions 

N.Y.—In re Jackson’s Estate, 335 N.Y.S,2d 587, 71 
Miac.2d 133. 
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1. UA—Van Fossen v. U.S., D.CC:al., 430 F.Supp. 
1017, stating Viiginja law. 

Ariz.—Solomon v. Hannan, 489 P2d 236, 107 Ariz. 
426. 

Cola—Berry Const, Inc. v. Industrial Commission, 567 
P2d 806, 39 ColoApp. 251. 

Iowa—In re Johnson’s Estate, 213 N.W.2d 536. 

N.Y.—Estate of Uyden, 400 N.Y 282, 92 Misc.2d 

353. 

N.C—^Bowen v. Constructcra Equi|»nent Rental Co., 
196 SJB.U 789, 283 N.C 395—WilUford v. WilU- 
ford, 219 EE2d 220, 288 N.C 306. . 

NJ>.—Broderaon v. Boehm, 253 N.W.2d 864. 

Statutoiy proflaion aot applkahlc 

Ariz.—Lombmdo v. Pollock, 521 PJd 636, 21 Ariz. 
App. 537. 

Amendment not applied retrospectiTely 

Iowa—Matter c€ Parsons’ Estate, 272 N.W.2d 16. 

2, Conrtia powers in protecting support money 
for children 

Wis.—Cogger v. TrudeW, 151 N.W.2d 146, 35 Wis.2d 
350. 


5.10. Or.—Matter of Hines’ Estate, 573 P.2d 1260, 32 
Or.App. 209. 

Accordingly, a person who maintains 
a **live-in” relationship with a decedent 
without benefit of a marital ceremony, 
is not a “surviving spouse” within the 
meaning of an intestacy statute, and 
such person cannot recover under a 
wron^ul death statute which states 
that the amounts to be recovered 
thereunder are to be for the exclusive 
benefit of persons entitled to take any 
intestate personal property 

7.5. NJ.—Cassano v. Durham, 436 A.2d 118, 180 
NJ.Super. 620. 
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9. Colo.—Mosley v. PraU. 408 P.2d 434, 158 Colo. 
504. 

La.—^Davis v. Owen, 368 So.2d 1052. 

Substituted parties 

La.—^Austrum v. City of Baton Rouge, App., 267 So.2d 
284, affd. in part, revd. in part on oth. grds.. Sup., 
282 So.2d 434. 

Vested right 

NJ.—Satzinger v. Satzinger, 383 A.2d 753, 156 NJ.Su- 
per. 215. 

N.Y.—Estate of Summrall, 402 N.Y.S.2d 770, 93 
Misc.2d 420. 

11. Pa.—Seymour v. Rossman, 297 A.2d 804, 449 Pa. 
515. 

11.5. Pa.—Seymour v. Rossman, 297 A2d 804, 449 
Pa. 515. 

11.10. N.Y.—In re Robinson’s Estate, 319 N.Y.S.2d 
932, 66 Misc.2d 167—In re Perez’ Estate, 330 
N.Y.S.2d 881, 69 Misc.2d 538. 

Pa.—^Arndt’s v. Davis, ,34 D. & C2d 444, 59 Lanc.Rev. 
190. 

11.15. N.M.—Brock v. Harkins, App., 458 P.2d 848, 
80 N.M. .596, cert. den. 458 P.2d 859. 80 N.M. 
607. 


page 678 

12. Alaska—Horsford v. Estate of Horsford, 561 P.2d 
722. 

Minn.—Rath v. Hamilton Standard Division of United 
Technologies Corp., 292 N.W.2d 282. 

N.Y.—Estate of Mairowitz, 396 N.Y.S.2d 146, 90 
Misc2d 854. 

Ohio—Murray v. Long, 256 N.E.2d 225, *21 Ohio 
App.2d 194. 

In re Cline’s Estate, 202 N.E2d 736, 1 Ohio 
Misc. 28. 

Years of miimrity 

N.Y.—In re Trofemuk’s Estate, 275 N.Y.S.2d 114, 52 
Misc.2d 148—In re Flores’ Estate, 357 N.Y.S.2d 
825, 78 Misc.^ 481. 

*Tecuniary** refm only to method of apportion¬ 
ment 

Neb.^-Selders v. Annentrout, 207 N.W.2d 686, 190 
Neb. 275, app. after renmnd 220 N.W.2d 222, 192 
Neb. 291. 

Death on the High Seas Act 

U.S.—Stoddard v. ling-Temco-Vought, Inc., D.C.CaL, 
513 F.Supp. 339. 

njS, ni— Matter of Orifty’s Estate, 381 N.E2d 755, 
21 ULDec. 428, 64 m.App.3d 504. 

N.Y.—In re Perez’ Estate, 330 N.Yil.2d 881, 69 
Misc.2d 538. 

Persons not dependent excluded 

(2) Other statemoits. 

Alaska—Matter of Pushnik’s Estate, 562 P.2d 329. 

Test for dependency 

Or.—Matter of Hines’ Estate, 573 P.2d 1260, 32 Or. 

$ App. 209. 
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12.10. Cal.—Hernandez v. Fujioka, 114 CaI.Rptr 
844, 40 C.A.3d 294. 

Minn.—^Rath v. Hamilton Standard Division of United 
Technologies Ctorp., 292 N.W.2d 282. 

N.Y.—In re Signs’ Estate, 276 N.Y.S.2d 476, 52 
Misc.2d 634. 

Death of widow as factor 

N.Y.—In re Trofemuk’s Estate, 275 N.Y.S.2d 114,53 
Misc.2d 148. 

Fair and equitable apportionment 

NJ.—Jurman v. Samuel Braen, Inc., 222 A2d 78, 4' 
NJ. 586. 

Remarriage not considered 

N.Y.—^In re Schweckendieck’s Estate, 289 N.Y,S.2 
777, 56 Misc.2d 809. 
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12.40. N.Y.—In re SUverstein’s Estate, 266 N.Y.S2< 
553, 48 Misc.2d 1029—In re Signs’ Estate, 27i 
N.Y.S.2d 476, 52 Misc.2d 634. 

Presumption as to loss 

(1) Other statements. 

N.Y.—Application of Avery, 445 N.Y.S.2d 672, 111 
Misc.2d 818. 
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12.55. Mechanical allocation not satisfactory 

N.Y.—In re Maerkle’s Estate, 254 N.Y.S.2d 411, 4^ 

Misc.2d 617. 

Illegitimate child 

U.S.—Shenandoah v. City of Philadelphia,' D.C.Pa, 43S 
F.Supp. 981. 
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13.55. U.S.—Sclafani v. Ix>ng Island R. Co., D.C 
N.Y., 268 F.Supp. 765. 

N.D.—Broderson v. Boehm, 253 N.W.2d 864. 

14. Ill.—Mortensen v. Sullivan, 278 N.E2d 6, 3 E 
App.3d 332. 

N.C.—WilHford V. WiUiford, 219 S.E2d 220, 288 N.C 
506. 

Williford V. Williford, 214 S.E2d 787, 26 N.C 
App. 61, affd. 219 S.E2d 220, 288 N.C. 506. 

15. U.S.—Shenandoah v. City of Philadelphia, D.C 
Pa.. 438 F.Supp. 981. 

N.Y.—In re Oswald’s Will, 252 N.Y.S,2d 203, 43 
Misc.2d 774, affd. 260 N.Y.S.2d 615, 24 A.D.2d 
465, affd. 213 N.E2d 888, 17 N.Y.2d 447, 266 
N.Y.S.2d 807. 
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19. NJ.—Schmoll v. Creecy, 254 A.2d 525, 54 NJ. 
194, 38 A.L.E3d 605. 

§ 37(3). - By Court of Jury 

22. U.S.—Saxton v. McDonnell Douglas Aircraft Co., 
D.CCal., 428 F.Supp. 1047. 

Alaska—Horsford v. Estate of Horsford, 561 P.2d 721 

Mont.—Swanson v. Champion Intern, dkirp., 646 P.2d 
1166, 197 Mont. 509. 

N.Y.—In re Hcindel’s Will, 272 N.Y.S.2d 500, 51 
Misc.2d 2^In re Jackson’s Estate, 335 N.YSJd 
587, 71 Misc.2d 133. 

Vt.—^Bassett v, Verpiont Tax Department, 376 A2d 
731, 135 Vt. 257, 

Wis.-Coggcr V. Trudell, 151 N.W.24 146, 35 Wisjd 
350. 

Apportionment held proper 

lU.—Frederick v. Zeigler Coal Co., 372 N.E2d 730,14 
ni.Dec. 534, 56 IllApp.3d 888. 

NJ.—Suarez v. Berg, 285 A.2d 68, 117 NJ.Super. 456 

N.Y.—Estate of Singleton, 408 N.Y.S.2d 691, 96 
Mi$c.2d 169. 

Separate awards 

(2) Heirs or court under proper appUcatian. msy 

^;q;>ortion a lump sum award to heirs, 

Nev.—Parker v, Chrysler Motors Corp., 502 P2d 111 
88 Nev. 560. 
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23. U S —Wiener v United Air Lines, D C Cal, 237 
FSupp. 90 
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25, Md—Sun Cab Co. v. Walston, 289 A.2d 804, 15 
Md.App. 113, affd, 298 A 2d 391, 267 Md 559 
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31, Tex.—Mobil Pipe Line Co. v. Goodwin, Civ.App., 
492 S.W,2d 608, err ref no rev err. 

38.5. Percentages or amounts allocated 

(4) Other instances. 

NY—In re Maerkle’s Estate, 254 NYS2d 411, 44 
Misc2d 617—In re Riley’s Estate, 257 NY.S.2d 
775, 45 Misc 2d 658 

Allocation of court binding 

NY—In re Jackson’s Estate, 335 NYS2d 587, 71 
Misc2d 133. 

§ 37(4). -Jurisdiction and 

Procedure 

page 685 

Anz.—C.J.S. black letter summary cited in In re Milli- 
man’s Estate, 406 P 2d 873, 883, 2 Anz App 155, 
mod. on oth grds. and reh. den 409 P 2d 54, 2 
Anz App. 338, vac on oth grds 415 P.2d 877, 101 
Anz 54. 

39. Ga—Adams v Wright, 293 S.E2d 446, 162 Ga 
App 550 

N.C—In re Below’s Estate, 184 SE2d 378, 12 NC 
App. 657 

41. Alaska—Engebreth v Moore, 567 P 2d 305. 

Ill.—American Ins. Group v Waclawski, 214 N E.2d 
535, 66 Ill.App.2d 397 

Proceeds under federal statutes 

(1) N.Y.—In re Cook’s Estate, 312 N Y S.2d 210, 63 

Misc.2d 537. 

Where no apportionment in judgment 

(2) Remand for distnbution. 

Mich —Hix v Besser Co , 194 N.W 2d 333, 386 Mich 
499 
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45, Iowa—Fabricius v. Horgen, 132 N W.2d 410, 257 
Iowa 268. 

Minn.—Valois v. Escort Service Inc., 156 NW.2d 754, 
279 Minn. 293. 

Federal District Court 

(2) Other matters. 

U.S.—Wiener v. United Air Lines, D.C.Cal., 237 
F.Supp. 90 
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48.5. Anz.—In re Milliman’s Estate, 409 P.2d 54, 2 
Ariz.App. 338. 

48.15. U.S.—Carr v. Mineral Transport, Inc., CA. 
Pa., 425 F.2d 685. 

Alaska—Horsford v. Estate of Horsford, 561 P,2d 722. 

Ohio—In re Cline’s Estate, 202 N.E2d 736, I Ohio 
Misc. 28. 

48.20. N.J.—Suarez v. Berg, 285 A.2d 68, 117 N.J. 
Super. 456. 

48.25. Ohio—In re Cline’s Estate, 202 N.E,2d 736, 1 
Ohio Misc 28. 

48.30. Evidence sufficient to sustain distribu¬ 
tion 

N.Y.—In re Riley’s Estate, 257 N.Y.S.2d 775, 45 
Misc.2d 658. 

Right to rehearing 

N.Y.—In re Trofemuk’s Estate, 275 N.Y.S.2d 114, 52 
Misc.2d 148. 
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In such proceeding the interests of 
all affected minors should be protected 
by guardians ad litem.^^’ 


50.5. N.J —Jurman v. Samuel Braen, Inc., 209 A 2d 
334, 87 N J.Super. 301. Revd. on oth grds 222 
A 2d 78, 47 N.J. 586 

51. N Y.—In re Maerkle’s Estate, 254 N.Y S.2d 411, 

44 Misc.2d 617. 

Proof required 
(2) Other matters. 

N.Y—In re Jackson’s Estate, 335 N.Y.S 2d 587, 71 
Misc 2d 133. 

Public child support payments not chargeable 
N.Y—In re Perez’ Estate, 330 N.YS.2d 881, 69 
Misc 2d 538 

51.5. U.S —^Wiener v United Air Lines, D.C Cal, 
237 F.Supp. 90 

NY—In re Maerkle’s Estate, 254 N.YS.2d 411, 44 
Misc.2d 617 

No attorney fees on lump sum award 
Nev—Weaks v. Mounter, 493 P2d 1307, 88 Nev 118 
Limitation of fee where minor involved 
NJ.—Suarez v. Berg. 285 A 2d 68, 117 N.J.Super 
456—McMullen v Maryland Cas Co., 317 A 2d 
75, 127 N J.Super. 231, affd 341 A.2d 334, 67 NJ 
416. 

' 51.10. N.Y —In re Riley’s Estate, 257 N.Y.S.2d 775, 

45 Misc 2d 658 

Ohio—In re Cline’s Estate, 202 NE.2d 736, 1 Ohio 
Misc. 28 

Lack of power to compel heirs to pay funeral 
expenses 

Miss.—Scott V K-B Photo Service, Inc, 260 So.2d 842. 

51.15. U S —Wiener v. United Air Lines, D C Cal., 
237 F.Supp 90. 

Where an attorney represents sever¬ 
al beneficiaries, in a jurisdiction where 
only a ‘"lump-sum” recovery is permit¬ 
ted, the attorney's fees may be deter¬ 
mined by applying the applicable fee 
schedule to the entire “lump-sum” 
award, rather than to each distributive 
share.^^ 

51.31. NY—McMullen v. Maryland Cas. Co., 317 
A 2d 75, 127 N.J.Super 231, affd 341 A.2d 334, 
67 NJ 416 

§ 38(1). Persons Liable 
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52. Two parties involved 

La.—Callais v. Allstate Ins. Co., 334 So 2d 692. 

53. U.S.—Grigsby v. Coastal Marine Service of Tex., 
Inc., CA.La., 412 F.2d 1011, cert. dism. 90 S.Ct. 

612, two cases, 396 U.S 1033, 24 L Ed.2d 531, 
and 90 S.Ct. 613, 396 U.S. 1033, 24 L.Ed.2d 531, 
on remand 317 FSupp 1113 

Ill.—Chidester v. Cagwin, 222 NE.2d 274, 76 Ill 
App 2d 477. 

54. U.S.—Sauls v. Hutto, D.C.La,, 304 F.Supp. 124. 
La.—Smith v. Hurd, App., 408 So.2d 357. 

Nev.—Bodine v. Stinson, 461 P.2d 868, 85 Nev. 657— 
Klosterman v. Cummings, 476 P.2d 14, 86 Nev, 
684. 

54.5. Cal—Ryan v. Clark Equipment Co,, 74 Cal. 
Rptr. 329, 268 C.A.2d 679. 

N.M.—Trefzer v. Stiles, 243 P.2d 605, 56 N.M. 296— 
Salazar v. Murphy, 340 P.2d 1075, 66 N.M. 25. 
Or.—Hills V McGillvrey, 402 P 2d 722, 240 Or. 476. 
Liability in solido 

U.S.—Grigsby v. Coastal Manne Service of Texas, Inc., 
D.C La, 235 RSupp. 97, remd, CA.. 412 F.2d 
1011, cert, disnf 90 S Ct. 612, two cases, 90 S.Ct. 

613, 396 U.S. 1033, 24 L.Ed.2d 531, on remand 317 
.F.Supp, 1113 

Suicide of persons stemming from negligence 
N.Y.—Fuller v. Preis, 322 N.E2d 263, 35 N.Y.2d 425, 
363 N.Y.S 2d 568, 77 A.LR3d 301 


DEATH §38(4) 
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§ 38(2). -Parent or Child 
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56.50. Ga—Harrell v. Gardner, 154 S.E.2d 265, 115 
Ga App 171. 

Okl.—Hale v Hale, 426 P.2d 681 
57. U.S.—Bonner v Williams, C.A.Ala., 370 F.2d 
301. 

Ga—Walker v Walker, 178 S.E2d 46, 122 Ga.App. 
545 

N.C—Cox v Shaw, 139 S.E2d 676, 263 N.C. 361. 
Okl.—Hale v. Hale, 426 P.2d 681. 

58.5. Okl—Hale v Hale, 426 P.2d 681. 
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59.5. N.C.—Cox V Shaw, 139 S.E.2d 676, 263 N.C 
361. 

Okl —Hill V. Graham, 424 P.2d 35. 

62. N C.—Cummings v. Locklear, 183 S.E.2d 832, 12 
N.C App. 572, cert den. 184 S.E.2d 883, 279 N.C. 
726. 

62.5. Ga.—Harrell v. Gardner, 154 S.E2d 265, 115 
Ga.App 171. 

§ 38(3). -Husband or Wife 

63.50. Anz.—Huebner v. Deuchle, 514 P,2d 470, 109 
Anz. 549 

Ga—Williams v. Ray, 246 S.E.2d 387, 146 Ga.App. 
333 

Where tortfeasor spouse survives 
N J —Tharp v. Shannon, 230 A. 2d 902, 95 N J Super. 
298. 

63.55. W.Va.—Adams v. Grogg. 166 S.E.2d 755, 153 
W.Va. 55. 

Where tortfeasor spouse survives 
Iowa—Wnght v. Daniels, 164 N.W.2d 180 
63.60. U.S.—Greene v. Basti, C.A.Pa, 391 F.2d 892. 
Fla.—Stone v Valley Forge Ins. Co., App. 2 Dist., 436 
So.2d 1069 

Mich.—Mosier v Carney, 138 N.W.2d 343, 376 Mich. 
532. 

Wife murdered by husband 
D.C.—Jones v Pledger, C.A., 363 F2d 986, 124 U.S. 
App.D C. 254 

Intentional tort 

Tenn—Luna v. Clayton, 655 S.W.2d 893, overruling 
Hance v Haun, 391 S.W.2d 621, 216 Tenn. 176. 
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64.5. N.C.—Cox V. Shaw, 139 S.E.2d 676, 236 N.C. 
361. 

The personal representative of a 
childless wife may be precluded from 
suing the husband for the wife's 
wrongful death where recovery would 
ultimately benefit the husband,^- 
even though a statute gives the wife a 
right to sue her husband for tort,^^® 
and despite a statute creating a forfei¬ 
ture of the right to inherit property by 
one convicted of felony for killing dece¬ 
dent^ 

64.15. Ky.—Moore v. Citizens Bank of Pikeville, 420 
S.W.2d 669. 

64.20, Ky.—Moore v. Citizens Bank of Pikeville, 420 
S.W 2d 669. 

64.25, Ky.—Moore v Citizens Bank of Pikeville, 420 
S.W.2d 669. 

§ 38(4). -Other Persons; Corpo¬ 

rations; etc. 

64.50. Lender of instrumentality 
(2) Other matters. 
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§38(4) DEATH 

Pag* 692 

La.—Mkrs v. Truck Ins. Exchange, App., 180 So.2d 
559. 

Owner and operator of motor vehicle > 

(6) Liability for physician's and city's subsequent neg* 
ligwt conduct. 

Cal.—HeUing v. Lew. 104 CaI.Rptr. 789, 28 C.A.3d 
434. 

Vendor or seller 

(3) Other matters. 

Or.—Hills V. McGillvrey, 402 P.2d 722, 240 Or. 476. 
Owner of motor vehicle 
Or.—Wustrack v. Builders Supply Co., 404 P.2d 796, 
241 Or. 120. 

County highway superintendent 
S.D.—^Dohrman v. Lawrence County, 143 N.W.2d 865, 
82 S.D. 207. 

Manufacturer of public conveyance 
N.M.—Langham v. Beech Aircraft Corp., 543 P.2d 484, 
88 N.M. 516. 

Owners of casinos not liable 
Cal.—^DufT V. Harrah South Shore Corp., 125 C;al.Rptr. 
259, 52 CA.3d 803. 

Where the procedure for the pro¬ 
posed withdrawal of extraortiinary life- 
sustaining measures for a terminally 
01 and comatose patient is complied 
with) and the court concludes that such 
measures should be discontinued, no 
participant, either medical or lay, shall 
be subject to civil liability as a result 
of sudi termination."-^^ Should death 
occur in such case, its proximate cause 
shall be deemed to be whatever caused 
the patient to lapse into a coma in the 
first place."“ 

N.Y.—Eichner v. Dillon, 426 N.Y.S.2d 517,73 
A.D.2d 431, mod on oth. grds. 420 N.E2d 64, 52 
N.Y.2d 363,438 N.Y.S.2d 266, cert. den. 102 S.a. 
309, 454 U.S. 858, 70 L.Ed.2d 153. 

64,62, N.Y.—Echncr v. Dillon. 426 N.Y.S.2d 517, 73 
A.D.2d 431, mod. on oth. grds. 420 N.E2d 64, 52 
N.Y.2d 363,438 N.Y.S.2d 266, cert. den. 102 S.Ct 
309, 454 U.S. 858, 70 LEd.2d 153. 

In the case of a comatose and termi¬ 
nally ill individual who has executed a 
‘*living** or '^mercy^' will, it is not nec¬ 
essary that a court-appointed guardian 
of his person obtain court approval be¬ 
fore terminating extraonlinary life 
support systems in order for consent¬ 
ing family members, attending physi¬ 
cians, a hospital and its administrators, 
acting in good faith, to be relieved of 
dvil hability." “ 

64.63* Flft.-nTo1m F. Kennedy Memorial Hosp., Inc. 
V. Bludworth, 452 So.2d 921. 
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63. K.y.—Priebe v. City of Canandaigua, 399 N.Y. 
S.2d 179, 91 Mi8c.2d 1047. 
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71. County bdd not liable 
U.S.—Western Pennsylvania Nat Bank v. Ross, CA. 
Ohio, 345 F.2d 525. 

73. United States 

U.S.—Macey v. U.S., D.CAlasIca, 454 ESupp. 684. 

A. Statute which precludes liability of 
the state for injury to a person may 
not prevent recovery for his death.^^ 


73.10. Provision that public entity not liable for inju¬ 
ry to prisoner but that one other than prisoner 
may recover for injury resulting from dangerous 
condition of public property. 

Cal.—Garcia v. State, App., 56 CaI.Rptr. 80. 

74. U.S.—Grigsby v. Coastal Marine Service of Texas, 
Inc., D.C.La., 235 ESupp. 97, remd., CA., 412 
E2d 1011, cert. dism. 90 S.Ct. 612, two cases, 396 
U.S. 1033, 24 L.Ed.2d 531, and 90 S.Ct. 613, 396 
U.S. 1033, 24 L.Ed.2d 531, on remand 317 
ESupp. 1113. 

Seaman’s employer 

Del.—Smith v. Allstate Yacht Rentals, Ltd., Super., 293 
A.2d 805. 

Punitive damages imputed 

U.S.—Fields v. Huff, D.CArk., 510 ESupp. 238. 

§ 40. -Death of Beneficiary 

page 696 

85.50. U.S.—CJS. dted in Farrell Lines Inc., In re, 
D.CPa., 378 ESupp. 1354, 1360. 

86. U.S.—C JS. dted in Complaint of Farrell Lines, 
Inc., D.C.Ga„ 389 ESupp. 194, 205. 

Mo.—Pedroli v. Missouri Pac- R.R., App., 524 S.W.2d 
882. 

Wis.—Collins v. Gee, 263 N.E.2d 158, 82 Wis.2d 376. 

87. Ark.—^Fountain v. Chicago, R.L & P. Ry., 422 
S.W.2d 878, 243 Ark. 947. 

Right purely personal 

Tex.—Carter v. Van Meter, av.App., 495 S.W.2d 583. 

Cause of action held not to abate 

ni.—McDanid v. BuUard, 216 N.E2d 140, 34 I11.2d 
487, overruling Wilcox v. Biori, 162 N.E 170, 330 
III. 571. 

88. Wis.—CkiUins v. Gee, 263 N.W.2d 158, 82 Wis.2d 
376. 
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92.5. Fla.—Guamieie v. Henderson, App., 171 So.2d 
617—^Bohannon v. McGowan, App., 222 So.2d 60. 
N.C.—Willis V. Duke Power Co., 257 S.E2d 471, 42 
N.CApp. 582, 13 A.EE4th 1047. 

W.Va.—Adarn^ v. Sparacio, 196 S.E2d 647, 156 W.Va. 
678. 
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94. OkL—Parker v. National Zinc C^o., 406 P.2d 493. 
97. La,—Blanchard v. Tinsman, App. 3Cir., 445 
So.2d 149, writ den. 448 So.2d 113. 

99S. Ala.—Lowe v. Fulford, 442 So.2d 29. 

^ page 701 

17. U.S.—McKdthen v. M/T Frosta, D.C.La., 435 
ESupp. 584. 

§ 43. In General 

page 703 

25. U.S.—^Beverage v, Harv^, DXlVa., 456 F.Siipp. 

1044, affd. CA., 602 E2d 657. 

Ga.-Sinith v. Wood, 154 S.E2d 646, 115 Ga.App. 
265—MillhoUand v. Neal, 164 S.E2d 451, 118 
Ga.App. 566. 

Win.—Corning v. Carriers Ins. Co., App., 276 N.W.2d 
310, 88 Wis.2d 17. 

25.10. U.S.—Greene v. Basti, CjAPa., 391 E2d 892. 

page 704 

La.—Chabert v, Lumbermen's Mut, Cas. Co., App., 196 
$o.2d 316. 

Assumption by parent of deceased child 

U.S.—Lecointe v. Schyunberg, D.CVirgm Islands, 268 
ESupp. 939. 

32. N.Y.-Guilmettev.Ritayik,334N.Y.S.2d223,39 
A.D.2d 339. . 

32.5. U.S.—Uttle V. U.S., D.CLa., 290 ESupp. 581. 
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38.10. Proof of compliance with contract not defense 
where conunon<law negligence charged. 

Or.—Welter v. M & M Woodworking Ck)., 338 P.2d 
651, 216 Or. 266. 

Likewise, it has been held that 
wrongful death* and survival actions 
are not barred by the fact that the 
decedent was not aware of the causal 
connection between his illness and its 
cause.'*°-^ 

40.5 U.S.—Redeker v. Johns-Manville Products 
Corp., D.CPa., 571 ESupp. 1160. 

Pa.—Powell V. Johns-Manville Cbrp., 493 A.2d 724, 342 
Pa.Super. 544. 

§ 44. JustiDable Homicide . 

page 706 

44. U.S.—^Denny v. Seaboard Lacquer, Inc., C.A.Md., 
487 F.2d 485—Burton v. Waller, C.A.Miss., SW 
E2d 1261, cert. den. 95 S.a. 1356, 420 U.S. 964, 
43 LEd.2d 442, reh. den. 95 S.Ct. 1668, 421 U.S. 
939, 44 L.Ed.2d 95. 

La.—Steadman v. Sladovich, App., 288 So.2d 62. 

When homicide justifiable 

(1) Tex.—Bradford v. Fort Worth Transit Co., Qv, 
App., 450 S.W.2d 919, err. ref. no rev. err. , 

(2) Tex.—^Bradford v. Fort Worth Transit Co., Civ. 
App., 450 S.W.2d 919, err. ref. no rev. err.—Bradford v. 
Fort Worth Transit Co., Civ.App., 450 S.W.2d 919, err. 
ref. no rev. err. 

(7) Other statements. 

Fla.—Pinkney v. Pinkney, App., 198 So.2d 52. 

45. Retreat unnecessary 

U.S.—Coghlan v. Phillips, D.CMiss., 447 ESupp. 21, 
affiimed 567 E2d 652. 

§ 46. Contributory Negligence 

page 707 

59. Ill.—Lobravico v. Checker Taxi Co., 228 N.E2<] 
196, 84 IU.App.2d 20. 

page 708 

60, U.S.-Jennings v. U.S., CA.Md., 374 E2d 983- 
Chatterton v. Green,. C.A.Idabo, 375 E2d 258. 

Little V. U.S., D.C.La., 290 ESupp. 581—Wise v. 
George C. Rothwell, Inc., D.CDel., 382 F.Supp. 
563, affd., C.A., 513 F.2d 627. 

Ariz.—Quintero v. Continental Rent-A-Car System, 
Inc., 460 P.2d 189, 105 Ariz. 135. 

Cal.—Moxon v. Kern County, 43 Cal.Rptr. 481, 233 
CA.2d 393—Funderburk v. General Td. Co., 69 
Cal.Rptr. 275, 262 C.A.2d 869—Perez v. G & W 
Chevrolet, Inc., 79 Cal.Rptr. 287, 274 C.A.2d 766. 
Del—Reynolds v. WUlis, 209 A.2d 760, 8 Storey 368. 
Idaho—Laidlaw v. Barker, 297 P.2d 287, 78 Idaho 67. 
m.-Maki V. Frclk, 239 N.E2d 445, 40 ni2d 193, 32 
A.L.R.3d 452—Mueller v. Sangamo Const. Co., 
338 N.E2d 1, 61 IU.2d 441. 

Ind.—CanoU v. Ely, App., 398 N.E2d 1364. 

Iowa—Meyer v. Schumacher, 160 N.W.2d 433. 

Ky.—Gregory v. Paducah Midstrram Service, 401 
S.W.2d 40. 

La.—Chabert v. Lumbermen's Mut. Cas. Co., A(^., 196 
So.2d 316—Foy v. Ed Taussig, Inc., App., 220 
So.2d 229, application den, 222 So,2d 884, 254 La 
135 and 222 So.2d 885, 254 La. 139, cert. den. 90 
S.a. 428, 396 US. 957, 24 L.Ed.2d 421—Crum v. 
Holloway Gravel Co.. Inc., App., 273 So.2d 566, 
writ ref.. Sup., 276 Sa2d 701. 

Mich.—Genesee Merchants Bank A Trust Co. v, Bour- 
rie, 134 N.W.2d 713, 375 Mich. 383. 

Minn.—Ross v. Ross, 200 N.W.2d 149, 294 Minn. 115. 
N.H.—Wright V. Connecticut Val. Elec. Ca, 206 A.2d 
103, 106 N.H. 113. 

NJ.-Soxonen v. OMe Milford Inn, Inc., 218 A.2d 63^ 
46 NJ. 552. 
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N Y.—Rodak v. Fury, 298 N.Y.S.2d 50, 31 A.D.2d 816. 
N.C.—Raper v. Byrum. 144 S.E 2d 38, 265 N C. 269. 
ND.—Knse v. Gillund, 184 N.W.2d 405. 

Pa.—Allison v Snelling & Snelling, Inc., 229 A.2d 861, 
425 Pa. 519. 

Tex.—Mitchell v. Akers, Civ.App, 401 S.W.2d 907, 20 
AL.R3d 1385, err. ref. no rev. err. 

Wash.—Griffin v. Gehret, 564 P.2d 332, 17 Wash.App 
546. 

® page 709 

6h U.S.—Erwm v. Keck, C.AKy., 351 F.2d 403. 

Sawyer v. U.S., DC.N.Y, 297 FSupp. 324, 
affd., C.A., 436 F.2d 640 

Sliowiisg required for invoking last clear chance 
doctrine 

N.C—Phillips V. North Carolina R. Co, 125 S.E 2d 
603, 257 N.C 239 

Need not be sole proximate cause 

N.C—Raper v. Byrum, 144 S E.2d 38, 265 N.C 269. 

63. N.C—Johnson v. Yates, 229 S E 2d 309, 31 N.C 
App. 358. 

64. La.—Osby v. Harris, App., 375 So.2d 181. 

65.5. U.S.—Haber v, Nassau County, C.A.N.Y, 557 
F.2d 322 

67. U.S.—Titan Steel Corp. v. Walton. C A.Utah, 365 
F2d 542. 

La—Ritter v. Southern Farm Bureau Cas. Ins. Co., 
App., 321 So.2d 46, cert, den , Sup., 325 So.2d 586. 
N.y.—Fulton V. Benskin & King Bldg & Design Asso¬ 
ciates. Inc., 296 N.Y S 2d 272, 31 A.D.2d 643. 
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68. Decedent's sole negligence 

La.—Calhas v Allstate Ins Co, 334 So 2d 692. 

68.5. Ariz —DeLozier v. Smith, 524 P.2d 970, 22 
Ariz.App. 136. 

However, it has now been held that 
the contributory negligence of a sur¬ 
viving spouse will not immunize a neg¬ 
ligent third party from liability to the 
other beneficiaries.*® ’® 

68.10. Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 
Ariz.App. 599, on reh. 524 P 2d 970, 22 Anz App 
136. 

Tex.—Schwing v. Bluebonnet Exp., Inc., 489 S.W.2d 
279. 

69. U.S.—Hall V. U.S., D.C.S.C., 381 FSupp. 224. 
Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 Ariz.App. 

599, on reh. 524 P.2d 970, 22 Ariz.App. 136. 
Ill—Kinsch v. Di Vito Const. Co., 203 N E 2d 621, 54 
Ill.App.2d 149. 

Ky—Totten v. Parker, 428 S.W.2d 231. 

Mo.—Slagle v. Singer, 419 S.W.2d 9. 

Tex.—Schwing v. Bluebonnet Exp., Inc., 489 S.W.2d 
279. 

CJS. cited in Mitchell v. Akers, Civ.App., 401 
S.W.2d 907, 909, 20 A.L.R.3d 1385, err. ref. no 
rev. err. 

Negligence of parents; imputation to child 

(1) U.S.—Melton v. O. F. Shearer & Sons, Inc., 
C.A.Ky., 436 F.2d 22. 

Lecointe v. Schyunberg, D.C.Virgin Islands, 268 
ESupp. 939. 

Cal—Cardenas v. Turlock Irr. Dist., 73 Cal.Rptr. 69, 
267 C.A.2d 352. 

Ill—Henry v. Robert Kettell Const. Corp., 226 N.E.2d 
89, 82 IllApp.2d 420. 

Kan.—Schmidt v. Martin, 510 P.2d 1244, 212 Kan. 373. 
Ky.—Totten v. Parker, 428 S.W.2d 231. 

La.—Moore v. Kinney, App., 315 So.2d 340. 

(2) U.S.—^Atlantic Coast Line R. Co. v. Tniett, 249 
F.2d 215—Haddad v. Border Exp., Inc., 300 F.2d 885. 

(4) Cal.—Cardenas v. Turlock Irr. Dist., 73 CalRptr. 
69, 267 C.A.2d 352. 

25AC.J.S.1986P.P.—3 
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70. U.S —Hood V. Dealers Transport Co,, D C.Miss., 
472 F.Supp. 250 

III—McClure v Suter, 379 NE.2d 1376, 20 Ill Dec. 
308, 63 IllApp 3d 378. 

In New York 

(1) N Y.—Lamoree v. Binghamton General Hospital, 
329 N Y.S.2d 85, 68 Misc.2d 1051 

No defense if not intentional tort 
Fla—Strickland v Atlantic Coast Line R. Co., App, 
194 So.2d 69. 
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71. La.—Lewis v. Till, 395 So 2d 737, app. after 
remand, App 3 Cir, 413 So.2d 354. 

Tex.—Mitchell v. Akers, Civ App,, 401 S.W.2d 907, 20 
AL.R.3d 1385, err. ref no rev. err.—Littleton v 
Jordan, Civ App., 428 S.W.2d 472, err. ref 

71.5. Parents held not contributorily negligent 
(1) U S.—Gault v. Tablada, D C.Miss., 400 F.Supp. 
136, affd., C.A., 526 F.2d 1405. 

Fla.—Henry v Bntt, App., 220 So.2d 917 

Idaho—Owen v Burcham, 599 P2d 1012, 100 Idaho 

441. 

La.—Granier v Aetna Ins Co., App, 209 So.2d 132— 
Tatum V East Baton Rouge Parish, App., 244 
So.2d 913, wnt ref 246 So.2d 683, 258 U 364. 
N.M.—Wilson v. Wyhe, App., 518 P.2d 1213. 86 NM 
9, cert, den 518 p.2d 1209, two cases, 86 N.M 5 
Okl —Bennett v. Morris Farrar Truck > Co, App , 520 
P2d 705. 

S.C.—Reid V. Swindler, 154 S.E.2d 910, 249 S.C. 483 
Tex.—City Of Lampasas v Roberts, Civ.App., 398 
S.W id 612, err. ref no rev. err. 

Va.—Bickley v. Farmer, 211 S E.2d 66, 215 Va. 484. 

Parents not negligent 

La.—Gonzales v. Xerox Corp., App, 329 So 2d 818. 
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76. Fla.—C.J.S. cited in Martinez v. Rodriquez, 215 
So.2d 305, 307 

Action for death of child; negligence of parent 

(1) U.S.—Martinez v. Rodriquez, C.A.Fla., 410 F2d 
729. 

Fla.—Klepper v Breslm, 83 So 2d 587. 

Tenn.—Hawthorne v. Lankes, 430 S.W.2d 803, 58 
Tenn.App 397 

(2) U.S.—Shell V Parrish, CATenn, 448 F.2d 528. 

(3) Since father, though sole beneficiary of son’s es¬ 
tate, was barred from benefiting from such action due to 
own negligence, and sister was direct beneficiary not of 
son’s estate but only of father’s, sister, though innocent 
party, was also precluded from receiving wrongful death 
recovery. 

N.C.—McDowell v. Estate of Anderson, 318 S.E.2d 
258, 69 N.C.App. 725. 

In California 

(1) Cal—Cervantes v. Maco Gas Co., 2 Cal.Rptr. 75, 
177 CA.2d 246. 

77. Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 Ariz. 
App. 599, on reh. 524 P.2d 970, 22 Anz.App, 136. 

Cal—Helhng v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434. 

Oa.—Lynn v. Wagstaff Motor Co., 191 S.E.2d 324, 126 
Ga.App. 516. 

Miss.—Delta Elec. Power Ass’n v. Burton, 126 So.2d 
258, 240 Miss. 209, sug. err, over. 126 So.2d 866, 
240 Miss. 209. 

Neb.—Richardson v. State, Dept, of Roads, 263 N.W.2d 

442, 200 Neb. 225 op. supp. 265 N.W.2d 457, 200 
Neb, 781. 

N.D—Bartholomay v. St. Thomas Lumber Co., 148 
N.W.2d 278. 
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78. Ga.—Cohn v. Combs, 190 S.E.2d 546, 126 Ga. 
App. 292. 

Ill,—Sheley v: Guy, 330 RE.2d 567, 29 Ill.App.3d 361, 
affd. 348 N.E.2d 835, 63 llL2d 544. 
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Mmn.—Bachman v Lieser, 184 N.W 2d 11, 289 Minn. 
298 

W.Va.—Chase v. Greyhound Lines, Inc, 195 S.E.2d 
810, 156 W.Va 444, 62 A.L.R3c! 1284. 

§ 47. Release, Coitipromise, aiid Set¬ 
tlement 

page 735 

81.50. La.—Berger v Fireman’s Fund Ins Co,, App., 
305 So 2d 724 

Fraudulent release of no effect 
Anz.—In re Milkman’s Estate, 415 P.2d 877, 101 Anz. 
54, mod on oth. grds. 409 P.2d 54, 2 Anz.App 
338 

page 716 

82. Statute held inapplicable 

N C—Simmons v. Wilder, 169 S.E.2d 480, 6 N.C.App. 
179. 

83. Held no bar 

La.—Gifford v Aurand Mfg Co., App., 207 So.2d 160, 
wnt ref 209 So 2d 41, 252 La. 113, and, 209 So 2d 
41, 252 La 115. 

83.5. U S —Billiot v. Sewart Seacraft, Inc., C.A.La., 
382 F.2d 662 

83.15. Pro tanto setoff 

Cal—Ryan v. Clark Equipment Co., 74 Cal.Rptr 329, 
268 C.A.2d 679. 

84. Kan.—C.J.S. cited In Mason v. Gerin Corp., 647 
P.2d 1340, 1345, 231 Kan. 718 

Wis.—Ruppa V. American States Ins Co., 284 N.W.2d 
318, 91 Wis.2d 628 

page 717 

91. Ind.—LaFrenz v. Lake County Fair Bd., 360 
N E.2d 605, 172 Ind.App. 389. 

page 718 

98. U.S.—In re Yamashita-Shinnihon Kisen, D.C Or., 
305 F.Supp. 796. 

Payment by state not waiving immunity iimef- 
fectual as bar against state employee 
Ga.-Trice v. Wilson, 149 S.E.2d 530, 113 Ga.App. 
715. 

99. Settlement by widow 

(2) Estranged wife of decedent. 

Ariz.—Walthers v. Kroll, 492 P.2d 1220, 16 Ariz.App 
282. 

(3) Other statements 

U.S.—McMahan v Koppers Co., Inc, C.A.Oa., 654 
F.2d 380. 

page 719 

3. N.C.—Todd V. Adams, 208 S.E2d 237, 23 N.C. 
App. 104. 

7. Extrinsic fraud 

Ariz—In re Milliman's Estate, 406 P.2d 873, 2 Ariz. 
App. 155, mod. on oth. grds. and reh. den. 409 
P.2d 54, 2 Ariz. 338, vac. on oth. grds, 415 P.2d 
877, 101 Ariz. 54. 
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14. U.S.—Williams v. Louisville & N.R. Co., CA 
Tenn., 371 F.2d 125, cert. den. 87 S.Ct. 2138, 388 
U.S. 919, 18 L,Ed.2d 1364. 

Ky.—^Wheeler v. Hartford Acc. & Indem. Co., 560 
S.W.2d 816 

N.Y.—In re Holquin’s Estate, 420 N.Y.S.2d 670, 101 
Misc.2d 174. 

Right or authority of personal representative 

(4) Widow’s claim not claim “by the estate” within 
statute authorizing compromise of such claims. 

Ariz.—In re Milliman’s Estate, 415 P.2d 877, 101 Ariz. 
54, mod. on oth. grds. 409 P,2d 54, 2 Ariz.App. 
338, 
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Agreement construed as coyenant not to sue, 
rather than release 

Wash.—Mills v. Inter Island Tel. Co., 416 P.2d 115, 68 
Wash.2d 820. 

Administrator alone has authority 

Wash.—Wood v. Dunlop, 510 P.2d 260, 8 Wash.App. 
957, affd. in part, revd. in part on oth. grds. 521 
P.2d 1177, 83 Wash.2d 719. 

15. U.S.—Whitley v. Georgia Western & Watkins 
Motor Lines, Inc., D.C.Tenn., 299 F.Supp. 1238. 

page 721 

16. However, settlement without suit requires consent 
of beneficiaries. 

Ariz.—In re Milliman’s Estate, 415 P.2d 877, 101 Ariz. 
54, mod. on oth. grds. 409 P.2d 54, 2 Ariz.App. 
338. 

18. Decedent’s parents consent 

XJ.S.—O’Neal v. Southern Ry. Co., D.CTenn., 403 
F.Supp. 1115. 

19. In Arizona 

(1) Under a former statute an action for wrongful 
death was deemed for the benefit of the estate, so that a 
probate court had jurisdiction to authorize a settlement 
of the death claim. 

Ariz.—Dockery v. Central Arizona Light & Power Co., 
45 P.2d 656, 45 Ariz. 434—In re Hannerkam’s 
Estate, 77 P.2d 814, 51 Ariz. 447. 

(2> However, under a subsequent statute making the 
action one for the benefit of survivors and not the estate, 
the probate court lacks jurisdiction. 

Ariz.—In re Milliman’s Estate, 406 P.2d 873, 2 Ariz. 
App. 155, mod. on oth. grds. and reh. den. 409 
P.2d 54, 2 Ariz. 338, vac. on oth. grds. 415 P.2d 
877. 101 Ariz. 54. 

A release or settlement by a person¬ 
al representative may not bar an action 
for wrongful death on behalf of a mi¬ 
nor child, unless an independent guard¬ 
ian has been appointed and the court 
has approved of the settlement. 

19.5. Wash.—Wood v. Dunlop, 521 P.2d 1177, 83 
Wash.2d 719. 

23. Ariz.—^In re Milliman’s Estate, 415 P.2d 877, 101 
Ariz. 54, mod. on oth, grds. 409 P.2d 54, 2 
Ariz.App. 338. 

Settlement invalid 

La.—^Benoit v. Ftreman’s Fund Ins. Co., 355 So.2d 892, 
on remand 361 So.2d 1332. 

25, Ariz.—In re Milliman’s Estate, 415 P.2d 877, 101 
Ariz. 54, mod. on oth. grds. 409 P.2d 54, 2 
Ariz.App. 338. 

48. Pendency of Other Action 

page 722 

27. m.— Fountas v. Breed, I Dist., 455 N.E2d 200, 
74 HLDcc. 170, 118 Ill.App.3d 669. 

Mo.—State ex rd. Kansas City Stock Yards Co. of 
Maine v. Clark, 536 S.W.2d 142. 

30.5. Ariz.—Reed .v. Frey, 458 P.2d 386, 10 Ariz. 
App. 292. 

Tex.—Sutton v. State Highway Dept., Qv.App., 549 
S.W.2d 59, err. ref. no rev. err. 

30.10. U.S.—Jones v, Steiner; C.A.Miss., 481 F.2d 
392. 

page 723 

35. Action held haired 

N.D.—^Baitholomay v. St. Thomas Lumber Co., 148 
N.W.2d 278. 

§ 49. Former Adjudication 

38. U.S.—Roberts v. Union Carbide Corp., C.A.N.J., 
415 F.2d 474. 

Cal.—Mayerhoff v. Kaiser Foundation Health Plan, 
Inc., 138 Cal.Rptr. 319, 71 C.A.3d 803. 
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Kan,—C.J.S. cited in Mason v. Jerin Corp., 647 P.2d 
1340, 1345, 231 Kan. 718, 

40. Death of another person 

Fla,—Culloden v. Music, App., 226 So.2d 240. 

page 724 

41. Fla.—Newport Division, Tenneco Chemicals, Inc. 
V. Thompson, App., 330 So.2d 826, 

43. Ark.—Matthews v. Travelers Indem. Ins. Co., 432 
S.W.2d 485, 245 Ark. 247. 

Fla.—Variety Childrens Hosp. v. Perkins, 445 So.2d 

1010. 

45. U.S.—Janelle v. Seaboard Coast Line R. Co., C.A. 
Ga., 524 F.2d 1259. 

46. U.S.—Sea-Land Services, Inc. v. Gaudet, La., 94 
S.Ct. 806,414 U.S. 573, 39 L.Ed.2d 9. reh. den. 94 
S.Q. 1582. 415 U.S. 986, 39 L.Ed.2d 883. 

N.3.—Alfone v, Samo, 432 A.2d 857, 87 N.J. 99, 26 
A.LR.4th 1237. 

§ 50. Jurisdiction 

page 726 

70.50. Cal.—Sanders v. Fuller, 119 Cal.Rptr. 902, 45 
C.A.3d 994. 

71. Colo,—Price v. Sommermeyer, 577 P.2d 752, 195 
Colo. 285, on remand, 584 P.2d 1220, 41 Colo. 
App. 147, affd., 603 P.2d 135, 198 Colo. 548. 
Fla.—Gaboury v. Flagler Hospital, Inc.,' App., 316 
» So.2d 642. 

La.—Collins v. Zachary Hardwood Lumber Co., App., 
207 So.2d 796. 

Ohio—De Garza v. Chetister, 405 N.E.2d 331, 62 Ohio 
App.2d 149, 16 0.0.3d 335. 

Vt.—In re Brown’s Estate. 275 A.2d 1, 129 Vt. 230. 

Probate court 

(3) Ill.—American Ins. Group v. Waclawski, 214 
N.E.2d 535, 66 Ill.App.2d 397. 
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77. N.Y.—Long v. Pan Am. World Airways, Inc., 260 
N.Y.S.2d 750, 23 A.D.2d 386, revd. on oth. grds. 
213 N.E.2d 796, 16 N.Y.Zd 337, 266 N.Y.S.Zd 
513. 

Tex.—Marmon v. Mustang Ariation, Inc., 430 S.W.2d 
182. 

81. Cal.—Touhey v. Ross-Loos Medical Group, 168 
Cal.Rptr. 910, 111 C.A.3d 958. 

82. Death on High Seas Act 

(2) Other matters. 

U.S,—Berry v. Pacific Sportfishing, Inc., C.A.Cal., 372 
F.2d 213, cert. den. 88 S.Q. 42, 389 U.S. 821, 19 
L.Ed.2d 72. 

§51. -Action under .Foreign 

Statute 

page 728 

85. U.S.—Ramirez v. Autobuses Blancos Flecha Roja, 
S.A. De C.V., C.A.Tex., 486 F.2d 493. 

Smith v. General Motors Corp., D.C.Tex., 382 
F.Supp. 766, affd., CA., 526 F.2d 804. 

90. U.S.— Tieman v. W«text Transport, Inc., D.C, 

R, I., 295 RSupp. 1256. 

Iowa—Fabricius v. Horgen, 132 N.W.2d 410, 257 Iowa 
268. 

Tex.—Marmon v. Mustang Aviation, Inc., 430 S.W.2d 
182. 

page 729 

91. Jurisdiction not shown 

(2) Other statements. 

N.Y.—Long v. Pan Am. World Airways, Inc., 260 
N.Y.S.2d 750, 23 A.D.2d 386, revd. on oth. grds. 
213 N.E.2d 796', 16 N.Y.2(f337, 266 N.Y.S. 2 d 513. 

92. W.Va.—Chase v. Greyhound Lines, Inc., 195 

S. E.2d 810, 156 W.Va. 444, 62 A.L.R.3d 1284. 
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99. U.S.— CJS. black letter summaiy quoted in Ban- 
non V. United States, D.C.R.I., 293 F.Supp. 1050, 
1054. 

N.Y.—Guinta v. MerriU, 440 N.Y.S.2d 324, 82 A.D.2d 
873. 

page 732 

11.35. N.Y.—MiUer v. MiUer, 237 N.E.2d 877, 22 
N.Y.2d 12, 290 N.Y.S.2d 734, motion den. 239 
N.E2d 204, 22 N.Y.2d 722, 292 N.Y.S.2d 107. 

§ 52, Venue 

page 733 

16. Fla.—Gaboury v. Flagler Hospital, inc., App., 316 
So.2d 642. 

Place where medical advice was received over 
' phone 

Mich.—Anthony v. Forgrave, 337 N.W.2d 546, 126 
Mich.App. 489. 

17.15. Fla.—^A-1 Truck Service, Inc. v. Kivenas, 
App., 371 So.2d 495. 

Mich.—Catanese v. Heggen, 320 N.W.2d 351, 115 
Mich.App. 301. 

Transfer of cause 

(1) Other matters. 

Mich.—Saba v. Gray, 314 N.W.2d 597, 111 Mich.App. 
304. 

In Kentucky , 

(2) Ky.—Bankemper v. Boone County Aviation, Inc., 

435 S.W.2d 58. 

18. U.S.—Pratt V. Kelly, C.A.Va., 585 F.2d 692. 

Ala.—Spencer v. Malone Freight Lines, Inc., 298 So.2d 
20, 292 Ala. 582. 

Ok!.—State ex rel. American Flyers Airline Corp. v. 
Superior Court of Creek County, Bristow Division, 
435 P.2d 131. 

Vt.—Burrington v. Ashland Oil Co., Inc., 356 A.2d 506, 
134 Vt. 211. 

§ 53. Limitalion of Actions 
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22. U.S.—Petition of Oskar Tiedemann & Co., D.C 
Del., 236 F.Supp. 895, revd. in part on oth. grds., 
remd. in part, C.A., 367 F.2d 498, op. supp. 367 
F.2d 505, cert. den. 87 S.Q. 953, 386 U.S. 932, 17 
L.Ea.2d 805, cert, den 87 S.a. 957, 386 U.S. 932, 
17 L.Ed.2d 805, reh. den. 87 S.Ct. 1303, 386 U.S. 
1000 , 18 L.Ed.2d 354—Anapol v, Reading Co., 
D.C.Pa., 294 F.Supp. 429—Kaezmarek v. Mesta 
Mach. Co., D.CPa., 324 F.Supp. 298. 

Ala.—City of Prichard v. Box, 396 So.2d 58. 

Conn.—Doucette v. Bouchard, 265 A.2d 618, 28 Conn. 
Sup. 460. 

Fla.—Hickox v. University Community Hospital, Inc., 
App., 384 So.2d 160. 

Ga.—Moulden Supply Co. v. Rojas, 217 S.B.2d 468, 135 
Oa.App. 229. 

Hawaii—Hun v. Center Properties, 626 P.2d 182, 63 
Haw. 273. 

Mich.—Castle v. Lockwood-MacDonald Hospital, 199 
N.W.2d 252, 40 Mich.App. 597. 

Mo,—^Montcraayor v. Harvey, 490 S.W. 2 d 61. 

State ex rel. Research Medical Center v. Peters, 
App., 631 S.W.2d 938. 

N.H,—Hebert v. Hebert, 415 A.2d 679, 120 N.H. 369. 

R.I.—Nascimento v. Phillips Petroleum Co., 346 A.2d 
657, 115 R.I, 395. 

Wyo.—Newcom v. Keever, 513 P.2d 1021 . 

Action timely brought 

Fla.—Davis v. Williams, App., 239 So.2d 593. 

Old.—Kimberly v. DeWitt, App., P,2d 612, 

Purpose 

Colo.—^Barnhill v. Public Service Co. of Colorado, 

■ App., 649 P.2d 716, affd. 690 P. 2 d 1248. 

223. U.S.—Sykes v. Fireman’s Fund Ins. Co„ D.C 
Fla., 269 F.Supp. 229. 
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Ariz.—C.J.S. cited in Rogers v. Smith Kline and 
French Laboratories, 429 P.2d 4, 7, 5 Ariz.App. 
553. 

Mich.—Smith v. Elliard, 312 N.W.2d 161, 110 Mich 
App. 25. 

N D.—CJ.S. cited in Sheets v. Grace, Inc, 292 
N.W.2d 63, 66. 

Or.—Villalobos v. University of Oregon, 614 P 2d 107, 
47 Or.App. 103. 

Applicable to medical malpractice 

U.S.—Weedin v. U.S., D.C.Colo., 509 F.Supp 1052. 

Where an insurer undertakes to pay 
all sums which the insured or his rep¬ 
resentative is legally entitled to recov¬ 
er, the timeliness of an action to recov¬ 
er for the wrongful death of the in¬ 
sured under the policy is governed by 
the wrongful death limitation rather 
than the limitation prescribed for ac¬ 
tions on contract.^^’^ 

22.6, N.C—Brown v. Lumbermens Mut. Gas. Co, 
204 S.E.2d 829, 285 N.C 313. 

22.10. U.S.—Dickerson v. Continental Oil Co., C.A. 
La., 449 F.2d 1209, cert. den. 92 SCt. 942, 405 
U.S. 934, 30 L.Ed.2d 809, app after remd 476 
F.2d 635—Ammlung v. City Of Chester, C A.Pa, 
494 F.2d 811. 

Hemingway v Shull, D.C.S.C, 286 F Supp. 243 
—Kaezmarek v. Mesta Mach. Co., DC.Pa., 324 
F.Supp. 298—Lubawy v City Of McLean, Texas, 
D.CTex., 355 F.Supp. 1109. 

Ga.—George v Southern Ry. Co., 218 S E 2d 447, 135 
Ga.App. 531. 

Ill.—Kasper v. Frank, 292 N.E2d 508, 9 Ill.App3d 
481. 

La.—Doughty v. General Motors Corp., App., 303 
So.2d 202 

Mo.—Crenshaw v. Great Central Ins. Co., App., 527 
S.W.2d 1. 

R.I.—Nascimento v. Phillips Petroleum Co., 346 A.2d 
657, 115 R.L 395. 

Tex.—^Ellerbe v. Otis Elevator Co., Civ.App., 618 
S.W.2d 870, err. ref. no rev. err, app. dism. 103 
S.Ct. 24, 459 U.S. 802. 74 L.Ed.2d 39. reh. den. 103 
S.Ct. 478, 459 U S. 1059, 74 L.Ed.2d 625. 

Property damage claims 

Mont.—Bryant v. Hall, 482 P.2d 147, 157 Mont. 28, 
overruling Smith v. Wiprud, 154 Mont. 325, 463 
P.2d 317. 
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23. U.S.—Newcomer v. Searle & Co., G.D., D.C.Pa., 
378 F.Supp. 1154. 

However, where a special limitations 
period has been imposed for certain 
personal injuries the wrongful death 
statute remains applicable where the 
action is for wrongful death.^*^-^ 

24.5. Personal Injuries to skiers 
Mass.—Grass v. Catamount Development Corp., 457 
N,E.2d 627, 390 Mass. 551. 

25, U.S.—Curry v. P. D. Marchessini, Inc., D.C.N.Y., 
274 F.Supp. 167. 

Kan.—Mason v. Gerin Corp., 647 P.2d 1340, 231 Kan. 
718. 

Mkh.—Stewart’s Estate v. Armstrong, 187 N.W.2d 223, 
384 Mich. 709. 

Kushmaul v. Consumers Power Co., 143 N.W.2d 
154, 3 Mich. App. 626—Stewart’s Estate v. Arm¬ 
strong, 174 N.W.2d 292, 20 Mich.App. 573, affd. 
187 N.W.2d 223, 384 Mich. 709. 

N.Y.—Karp v. Liggett & Myefs Tobacco Co., 336 
N.Y.S.2d 101, 40 A.D.2d 634. 

Breack of warraiity 

U.S.—Carney v. Barnett, D.C,Pa., 278 F.Supp. 572. 


Tex.—Cleveland v. Square-D Co, Civ.App, 613 S.W.2d 
790. 

26. U.S.—McDaniel v Johns-Manville Sales Corp, 
D.CIll., 542 RSupp. 716 

Or —^Johnson v. Star Machinery Co., 530 P.2d 53, 270 
Or. 694. 


page 736 

26.5. Del.—Bradford, Inc. v. Travelers Indem. Co., 
Super., 301 A.2d 519. 

Fla.—McPhail v. Jenkins, App, 382 So.2d 1329. 
Action on behalf of insurer 
Fla.—Shanks v Brothers, App., 230 So.2d 501 
26.10. Mass.—Gaudette v Webb, 284 N.E.2d 222, 
362 Mass. 60. 61 ALR3d 893. 

Mich.—Castle v. Lockwood-MacDonald Hospital, 199 
N W 2d 252, 40 Mich.App 597 

27. III.—Mitchell v. United Asbestos Corp., 426 
N E.2d 350, 55 Ill.Dec. 375, 100 Ill App 3d 785. 

Negligence action 

NY—Maurice v. Stoddard, 485 N.Y.S.2d 703, 127 
Misc.2d 272. 

28. N.Y.—Maurice v. Stoddard. 485 N.Y.S.2d 703, 
127Misc2d272 

28.5. U.S—Chartener v. Kice, D.CN.Y., 270 
F.Supp. 432 

The limitation has been held applica¬ 
ble to a wife's action for loss of consor¬ 
tium from the death of her hus¬ 
band.^® 

28.25. U.S—Hobby v Johns-ManvilIe Sales Corp., 
D.CIll., 573 F.Supp 53 

30. Fla.—Dubose v Auto-Owners Ins. Co., App., 387 
So 2d 461 

31. U.S.—Fisk v U.S , C A.Ind., 657 F.2d 167. 
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36,50. Mo.—Crenshaw v. Great Central Ins Co., 
App,, 527 S.W.2d 1. 

37. U.S.—Chartener v. Kice, D C.N.Y., 270 F Supp. 
432. 

Ark.—C,J.S. cited in Sandusky v. First Elec. Co-op., 
587 S.W.2d 37, 38, 266 Ark 588. 
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38. U S.—Kenney v. Trinidad Corp., C.A.La., 349 
F.2d 832, cert. den. 86 S.Ct 652, 382 U.S. 1030, 
15 L.Ed.2d 542—Gaston v. B. F. Walker, Inc., 
C.A.Tex., 400 F.2d 671 applying Louisiana law 

Weingart v. Ward, D.CMd, 254 F.Supp. 584— 
Chiasson v. R.E.A. Exp Co,, D.CN.H., 269 
F.Supp. 685—Hemingway v. Shull, D.C.S.C., 286 
F.Supp. 243—Butler v. Dravo Corp., Keystone Di¬ 
vision, D.CPa., 310 F.Supp. 1265—^Slingwinc v. 
Gumienik, D.CPa., 314 F.Supp. 748—Gnssom v. 
North Am. Aviation, Inc., D.C.Fla., 326 FSupp. 
465. 

Cal—Juarez v. System Leasing Corp., 93 Cal.Rptr. 411, 
15 C.A.3d 730. 

D.C.—Patterson v. White, D.C, 51 F.R.D. 175. 

Ill—Country Mut. Ins. Co. v. National Bank of Deca¬ 
tur, 248 N.E.2d 299, 109 IllApp.2d 133. 

Mo.—McDaniel v. Lovelace, 439 S.W.2d 906. 

N.M.—Perry v. Stever, App., 473 P.2d 380, 81 N.M. 
766. 

N.Y,—Calabrese v. Coch, 355 N.Y.S.2d 776, 44 A.D.2d 
819. 

Stieve v. H.R.H. Const., 312 RY.S.2d 464, 63 
Misc.2d 409. 

N.C.—Wheeler v. Roberts, 262 S.E.2d 823, 45 N.C 
App. 311. 

Tex.—Click v. Thuron Industries, Inc., 475 S.W.2d 715. 
Condition precedent to right to maintain action 
ftid.—General Motors Corp. v. Arnett, App., 418 
N.E.2d 546. 
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In Missouri ' 

(6) Statute applicable to suit by employer for amount 
paid on behalf of deceased employee’s widow. 

Mo —Hacon, Inc. v. Chandeysson Elec. Co., App., 466 
S.W.2d 157. 

Statute unconstitntiomal as applied 
N.H.—Gould V. Concord Hosp., 493 A.2d 1193, 126 
N.H. 405, refusing to follow Hebert v. Hebert, 415 
A.2d 679, 120 N.H. 369 and Burke v. Fireman’s 
Fund Ins Co, 415 A.2d 677, 120 N.H. 365. 

Limitations of state where cause of action arose 
held controlling 

U.S.—Crowder v. Gordons Transports, Inc., C.A Ark., 
387 F.2d 413, on remand 289 F.Supp. 166, revd. 
419 F.2d 480. 

O’Keefe v, Boeing Co., D.C.NY., 335 F.Supp. 
1104. 

Ark.—McGinty v. Ballentine Produce, Inc., 408 S.W.2d 
891, 241 Ark. 533. 

Del—Milford Memorial Hospital, Inc. v. Elliott, 210 
A.2d 858, 8 Storey 480. 

La.—Succession of Roux v, Guidry, App., 182 So.2d 
109, writ ref. 184 So.2d 27, 248 U. 1106. 

Or.—Richard v. Slate, 396 P.2d 900, 239 Or. 164. 
Tex.—Francis v Hemn Transp, Co., Civ.App., 423 
S.W.2d 610, err. gr. 

Death on the High Seas Act 
U S.—Storey v. Garrett Corp., D.C.Cal., 43 F R.D. 301. 
“Substantive qualifications and conditions" 
Tex.—Franco v. Allstate Ins. Co., 505 S.W2d 789. 
Breach of warranty 

Ark.—General Motors Corp. v. Tate, 516 S.W2d 602, 
257 Ark. 347. 
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39. Ga.—Taylor v. Murray, 204 S.E.2d 747, 231 Ga. 
852, affd. 206 S E.2d 643, 131 Ga.App. 697. 

La.—Hazel v. Allstate Ins. Co., App., 240 So 2d 431. 
Nev,—Klosterman v. Cummings, 476 P.2d 14, 86 Nev. 
684. 

Pa.—Groh v. Philadelphia Elec. Co., 271 A.2d 265, 441 
Pa. 345 

Excusable laches inapplicable 
U.S.—Kenney v. Trinidad Corp., C.A. La., 349 F.2d 
832, cert. den. 86 S.Ct. 652, 382 U.S. 1030, 15 
L.Ed.2d 542. 

Birth of posthumous child 
Fla.—Rahn v. AMP Inc., App. 3 Dist., 447 So.2d 929, 
review den. 456 So.2d 1182. 
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40. U.S.—Storey v. Garrett Corp., D.CCal., 43 
F.R.D. 301. 

41. U.S.—Hemingway v. Shull, D.C.S.C., 286 RSupp. 
243, 

Ala.—Strickland v. Mobile Towing & Wrecking Co., 
Inc., 303 So.2d 98, 293 Ala. 348. 

D.C.—Group Health Ass’n, Inc. v. Gatlin, App., 463 
A.2d 700. 

Hawaii—Hun v. Center Properties, 626 P.2d 182, 63 
Haw. 273. 

Ind.—General Motors Corp. v. Arnett, App., 418 
N.E2d 546. 

Mass.—Noon v Beford, 209 NB.2d 292, 349 Mass. 
537. 

N.C.—Reid V. Smith, 169 S.E.2d 14. 5 N.C.App. 646. 
Tenn. —Collier v, Memphis Light, Gas & Water Div., 
App.. 657 S.W.2d 771. 

Minority of plaintiff parent of deceased 

Ala.—Gofer v. Ensor, 473 So.2d 984. 

Hospitalization does not toll statute 
Cal—Baker v. Beech Aircraft Corp., lU CalRptr. 171, 
39 CA.3d 315, 91 A.L.R.3d 981. 

Filing complaint in federal court tolls state 
statute 

U.S.—^Ziarcone v. Condie, D.C.N.Y., 62 F.R.D. 563. 
44, D.C.—Emmett v. Eastern Dispensary & Cas. Hos¬ 
pital, C.A., 396 F.2d 931, 130 U.S.App.D.C. 50. 
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Mass.—Gaudette v. Webb, 284 N.E2d 222, 362 Mass. 
60, 61 A.L.R.3d 893, overruling conflicting deci¬ 
sions. 

Tex.—Francis v. Herrin Transp. Co., 432 S.W.2d 710, 
app. after remand 473 S.W.2d 664, applying Louisi¬ 
ana law. 

Inlucy 

(2) Other instances. 

Cal.—HelUng v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434. 

Hawaii—Hun v. Center Properties, 626 P.2d 182, 63 
Haw. 273. 

Nev.—Parker v. Chrysler Motors Corp., 502 P.2d 111, 
88 Nev. 560. 

N.D.—Sprecher v. Magstadt, 213 N.W.2d 881. 

Utah—Switzer v. Reynolds, 606 P.2d 244. 
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44«5. Defendant "out of state** 

(3) Other matters. 

Fla—Levy v. Kirk, App., 187 So.2d 401. 

Individual circumstances may toll limitations 

Utah—Switzer v. Reynolds, 606 P.2d 244. 

Under a general statute of limita¬ 
tion, an infants action will be tolled 
pursuant to statute while the infant is 
alive, but the statute will commence to 
run again at the infant’s death.^ 

44.1S N.M.—Regents of University of New Mexico v. 
Armijo, 704 P.2d 428, 103 N.M. 174. cert, 
quashed. 704 P.2d 431, 103 N.'M. 177, 

45. U.S.—Davis v. Piper Aircraft Corp., CA.N.C, 
615 F.2d 606. cert dism. 101 8.0. 25, 448 U.S. 
911, 63 L.Ed.2d 1141. 

Mental incapacity 

Colo.—^Barnhill v. Public Service Co. of Colorado, 
App., 649 P.2d 716, affd. 690 P,2d 1248. 
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411. Inftuits or minors 

(3) Administrator not a minor. 

m—Fanio v. John W. Breslin Co., 282 N.£.2d 443, 51 
IU.2d 366. 

(4) Other matters. 

Ol.—Washington v. Nelson, 160 Cal.Rptr, 644, 100 
CA.3d 47. 

49. Ark.—CJI.S. dted in Sugg v. Continental Oil Co., 
608 S.W.2d 1, 2, 270 Ark. 881 

50. Mo.—^Wilkens v. Drunumon, App., 637 $.W.2d 
273. 

§ 54. — Computation of Period 
of Limitation in General 

50.50. U.S.—Orabowski v. U.S., D.C.Wyo., 294 
F.Supp. 421—Furman v. General Dynamics 
Corp., D.C.N.Y., 377 F.Supp. 37—Ritter v. Aspen 
Skiing Coip., D.CColo., 519 F.Supp. 907. 

CaL—Sanders v. Fufler, 119 C:aI.Rptr. 902, 45 CA.3d 
994. 

Mo.—Weasels v. Gipfel. App., 522 S.W.2d 653. 

Utah—Rhoades v. Wright, 622 P.2d 343, cert. den. 102 
S.a 397. 454 U.S. 897, 70 LEd.2d 212. 

Vt.—^Parent v. Beeman. 420 A.2d 866. 

Teat 

U.S.—Ramsay v. Boeing Ca, CA.Mis$., 432 F.2d 592. 
Pearson v. Johns-ManvUle Sales Corp., D.C., 525 
F.Supp. 671. 

Mich.—Smith v. Elliard, 312 N.W.2d 161. HO Mich. 
App. 25. 

Or.—Shaughnes^ v. Spray. 637 P.2d 182, 55 Or.App. 
42. 

Relation back of amended complaint 

Mich.—Fisher v. Volkswagenwerk Aktiengesellschaft, 
321 N.W.2d 814, 115 Mich.App. 781. 


N.Y.—Vastola v. Maer, 370 N.Y.S.2d 955, 48 A.D.2d 
561, affd. 355 N.E2d 300, 39 N.Y.2d 1019, 387 
N.Y.S.2d 246. 

51. U.S.—Kington v. U.S., CA.Tenn., 396 F.2d 9, 
cert. den. 89 S.Ct. 396, 393 U.S. 960, 21 L.Ed.2d 
373—clones v. Rogers Memorial Hospital, C.A., 
442 F.2d 773, 143 U.S.App.D.C 51—Fisk v. U.S., 
C.A.Ind.. 657 F.2d 167. 

Huey V, Barloga, D.CIll., 277 F.Supp. 864— 
Grissom v. North Am. Aviation, Inc., D.C.Fla., 
326 F.Supp. 465—Lubawy v. City of McLean, 
Texas, D.CTex., 355 F.Supp. 1109—Evain v. Con- 
lisk, D.CIll.. 364 F.Supp. 1188, affd., C.A., 498 
F.2d 1403—Pollard v. U.S.. D.C.Ala„ 384 F.Supp. 
304. 

Ariz.—Rogers v. Smith Kline And French Laboratories, 
429 P.2d 4, 5 Ari 2 .App. 553—Gomez v. Leverton, 
509 P.2d 735, 19 Ariz.App. 604, 85 A.L.R.3d 158. 
Cal.—Frost v. State, 55 Cal.Rptr. 652, 247 C.A.2d 378. 
Fla.—Fletcher v. Dozier, App., 314 So.2d 241—Walker 
V. Beech Aircraft Corp., App., 320 So.2d 418. 
Idaho—Hogan v. Hermann, 623 P.2d 900, 101 Idaho 
893, 21 A.L.R.4th 249. 

Ill.—Country Mut. Ins. Co. v. National Bank of Deca¬ 
tur, 248 N,E.2d 299, 109 Ill.App.2d 133. 

Kan.—C.J.S. cited in Clark v. Prakalapakom, 648 P.2d 
278, 279, 8 Kan.App.2d 33. 

Ky.—Farmers Bank and Trust Co. of Bardstown v. 
Rice. 674 S.W.2d 510. 

La.—Morgan v. Hartford Acc. and Indem. Co., 402 
So.2d 640. 

Davis V. State Farm Mut. Ins, Co., App., 208 
So.2d 412, writ ref. 210 So.2d 55, 252 U. 175— 
Richardson v. Emmons, App., 250 So.2d 454, writ 
ref. 252 So.2d 670, 259 La. 776. 

Miss.—Smith v. McComb Infirmary Ass’n, 196 So.2d 
91. 

Nev.—Gilloon v. Humana, 687 P.2d 80. 

N.M.—Stang v. Hertz Corp., 467 P.2d 14, 81 N.M. 348. 
N.Y.—Ward v. Marino, 313 N.Y.S.2d 931, 64 Misc.2d 
44, affd. 323 N.Y.S.2d 936, 37 A.D.2d 698. 

N.C.—State ex rel. Williams v. Adams, 219 S.E2d 198, 
288 N.C. 501. 

N.D.—Sheets v. Graco, Inc., 292 N.W.2d 63. 

Old.—Kimberly v. DeWitt, App., 606 P.2d 612. 

R.I.—Wiesel v. Qcetone, 261 A.2d 889, 106 R.I. 595. . 
Under Death on High Seas Act 
U.S.—^Evers v, Evers Marine Service, Inc., D.C.N.J., 
487 F.Supp, 1283. 

In Georgia 

(1) U.S.—Curry v. P. D. Marchessini, Inc., D.C. 
N.Y., 274 F.Supp. 167. 

(3) Statute of limitations for wrongful death action 
emanating from medical malpractice begins to run from 
date of death, not from date of negligent act or omission 
of practitioner. 

Ga,—Hart v. Eldridge, 299 S.E.2d 560, 250 Ga. 526, on 
remand 306 S.E.2d 98, 166 Ga.App. 740. 

I^uit timely filed 

U.S.—Higgins v. Washington Metropolitan Area Tran¬ 
sit Authority, D.C., 507 F.Supp. 984—^Binnix v. 
Johns-Manville Products Corp., D.C.Md., 593 
F.Supp, 1180. 

La.—Cacibauda v. Gaiennie, App., 305 So.2d 572. 
Mo.-Slack V. Englert, App., 617 S.W.2d 483. 

N.H.—Lozier v. Brown Co., 426 A.2d 29, 121 N.H. 67. 
N.D.—Hulne v. International Harvester Co., 322 
N.W.2d 474. 

Medical malpractice 

Fla.—Lipshaw v. Pinosky, Pino^y, P.A„ App. 3 Dist., 
442 So,2d 992, dec. approved & quashed in part, 
464 So.2d 551. 

Kan.—Clark v. Prakalapakom, 648 P.2d 278, 8 Kan. 
App.2d 33. 

Mich.—Penner v. Seaway Hospital, 302 N.W.2d 285, 
102 Mich.App. 697. 

NJ.—Duffy V. Ackerhalt, 350 A.2d 283, 138 N.J.Super. 
119. 

N.D.—Hubbard v. Libi, 229 N.W.2d 82—Krueger v. St. 
Joseph’s Hospital, 305 N.W.2d 18. 


25A CJS 98 


Ohio—Glenboski v. St. Alexis Hospital, 417 N.E2d 
108, 65 Ohio App.2d 165, 19 0.0.3d 122. 
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52. U.S.—Grissom v. North Am. Aviation, Inc., D.C. 
Fla., 326 F.Supp. 465. 

53. Mich.—Stoneman v. Collier, 288 N.W.2d 405, 94 
Mich.App. 187. 

Federal Tort CSaims Act 

U.S.—Kington v. U.S., D.C.Tenn,, 265 F.^upp. 699, 
affd., C.A., 396 F.2d 9. Cert. den. 89 S.Q. 396, 
393 U.S. 960, 21 L.Ed.2d 373. 
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54. U.S.—Kington v. U.S., D.C.Tenn., 265 F.Supp. 
699, affd., C.A., 396 F.2d 9—Carney v. Barnett, 
D.C.Pa., 278 F.Supp. 572—McDaniel v. Johns- 
Manville Sales Corp., D.CIll., 542 F.Supp. 716. 

Colo.—DeCaire v. Public Service Co., 479 P.2d 964, 173 
Colo. 402. 

Ga.—Childers v. Tauber, 288 S.£.2d 5, 160 Ga.App. 
713. 

Mass.—Pasquale v. Chandler, 215 N.E2d 319, 350 
Mass. 450. 

. Mich.—Larson v. Johns-Manville Sales Corp., 365 
N.W.2d 194, 140 Mich.App. 254. 

Tenn.—McCroskey v. Bryant Air Conditioning Co., 524 
S.W.2d 487. 

Date of sale of vehicle which caused death 
immaterial 

U.S.—Gates v. Ford Motor Co., C.A.Okl.. 494 F.2d 
458. 

“Discovery rule** inapplicable 

Pa.—McNair v. Weikers, 446 A.2d 905, 300 Pa.Super. 
379. 

Underlying liability theory 

Mich.—Hawkins v. Regional Medical Laboratories, 
P.C., 329 N.W.2d 729, 415 Mich. 420, overruling 
Coury V. General Motors Corp., 376 Mich. 248, 
137 N.W.2d 134. 

Discovery rule applicable 

U.S.—McGowan v. University of Scranton, C.A.3(Pa.), 
759 F.2d 287. 

Eisenmann v. Cantor Bros., Inc., D.CIll., 567 
F.Supp. 1347—Redeker v. Johns-Manville Prod¬ 
ucts Corp., D.C.Pa., 571 F.Supp. 1160. 

Pa.—Pasticrik v. Duquesne Light Co., 491 A.2d 841, 
341 PaSuper. 329. 

Wash.—White v. Johns-Manville Corp., 693 P.2d 687, 
103 Wash.2d 344. 

55. U.S.—Chartener v. Kice, D.C.N.Y., 2^0 F.Supp. 
432—Slingwine v. Gumienik, D.C.Pa, 314 
F.Supp. 748. 

Vt.—Parent v. Beeman, 420 A.2d 866 . 

56. U.S.—Safir v. Compagnie Generale Transatlan- 
tique, D.C.N.Y., 241 F.Supp. 501—Hemingway v. 

^ Shull, D.C.S.C., 286 F.Supp. 243. 

Ariz.—CJ jS. dted fn Rogers v. Smith Kline and 
French Laboratories, 429 P.2d 4, 7, 5 Ariz.App. 

. 553. 

Conn.—Cofrancesco v. Smith, 275 A.2d 608, 29 Conn. 
Sup. 139. 

N.D.—Van Omum v. Otter Tail Power Co., 210 
N.W.2d 207. 

Action by foreign administrator or administra¬ 
tor de son tort 

(3) Action wrongfully commenced by foreign admin*, 

istrator not bar to running of statute. 

N.C.—Johnson v. Wachovia Bank & Trust Co., 205 
S.E2d 353, 22 N.C.App, 8 —Sims v. Rea Const, 
Co., 213 S.E.2d 398, 25 N.CApp. 472. 

Contrary rule 

N.Y.—Lewis v. State, 274 N.y.S.2d 255, 26 A.D.2d 
878, affd. 250 N.E2d 880, 25 N.Y.2d 881, 303 
N.Y.S.2d 890. 

58. Mich.—Castle v. Lockwood-MacDonald Hospital, 
199 N.W.2d 252, 40 Mich.App. 597. 
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!h New York 

(1) NY—Shaw V Fairyland at Harvey’s Inc., 257 
N.Y.S.2d 552, 45 Misc.2d 493—Pulsifep v Olcott, 312 
N Y.S.2d 219, 63 Misc.2d 524, afFd. 341 N.Y.S2d 893, 
41 AD.2d 781. 

(5) Other statements. 

N.Y.—Carnck v. Central General Hospital, 414 N.E.2d 
632, 51 N.Y.2d 242, 434 N.YS.2d 130. 

D’Andrea v. Long Island R. Co., 471 N.Y.S.2d 
790, 122 Misc.2d 760. 
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59. U.S.—Kington v U.S, D.C.Tenn., 265 F.Supp. 
699, stating New Mexico law, afFd., C.A, 396 F.2d 
9—Hemingway v. Shull, DC.S.C., 286 FSupp. 
243—Kiley v, Lubelsky, D.C.S.C., 315 F.Supp. 
1025. 

60. Action accrued when injuries occurred 
III.—Ferak v Elgin, J & E. Ry. Co, 292 N E.2d 131,9 

IlI.App 3d 199, affd. 304 N.E2d 619, 55 Ill 2d 596, 
cert, den 94 S.Ct. 2608, 417 U.S 910, 41 L.Ed.2d 
214. 
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61.10. N.y —Imiola v, Ene-Lackawanna R. Co., 257 
N.Y.S 2d 195, 45 Misc.2d 502 

Under other statutory provisions, it 
has been held that if the party bring¬ 
ing the action is unable, despite the 
exercise of reasonable diligence, to 
know of the decedent’s injury or its 
cause, the cause of action may accrue 
after decedent’s death.^’-'^ 

61.15 Pa.—Pastienk v Duquesne Light Co., 491 
A.2d 841, 341 Pa.Super. 329—Powell v. Johns- 
Manville Corp., 493 A.2d 724, 342 Pa.Super. 544. 

The minority of decedent’s children, 
who are statutory beneficiaries under 
the wrongful death act, may not toll 
the running of the statute of limita¬ 
tions with respect to a wrongful death 
action brought by a person as surviv¬ 
ing spouse and as personal representa¬ 
tive of decedent’s estate on behalf of 
herself and decedent’s minor chil- 
dren.^3> 

63.1. Ariz.—Gomez v. Leverton, 509 P2d 735, 19 
Ariz.App. 604, 85 A.L.R.3d 158. 

Cal.—Washington v. Nelson, 160 Cal.Rptr 644, 100 
C.A.3d 47. 

Ga.—Deloach v. Emergency Medical Group, 274 S.E.2d 
38, 155 Ga.App. 866. 

Mich.—Hebert v. Cole, 321 N.W.2d 388, 115 Mich. 
App. 452. 

Personal representative 

Wash.—Huntington v. Samaritan Hosp., 666 P,2d 405, 
35 Wash.App. 357, affd. 680 P.2d 58, 101 Wash.2d 
466. 

63.10. Mass,—Noon v. Beford, 209 N.E.2d 292, 349 
Mass. 537. 

Statutes discussed and applied 

(3) Other statutes. 

U.S.—Rothe V. Ford Motor Co., D.C.Tex., 531 F.Supp. 
189. 

§ 55, _ New Action after Disinis- 
sal or Nonsuit 

64. U.S. — Glick V. Ballentine Produce, Inc., C.A.Mo., 
397 F.2d 590. 

W.Va.—Rosier v. Garron, Inc., 199 S.E.2d 50, 156 
W.Va. 861. 

In Louisiana 

(3) Prescriptive period suspended during pendency of 
action in federal court. 


La.—Marshall v. Southern Farm Bureau Cas. Co, 
App., 204 So 2d 665, writ ref. 206 So 2d 711, 251 
La. 860, cert. den. 89 S.Ct 189, 393 U.S. 883, 21 
L.Ed.2d 158. 

(4) Other matters. 

La —Wick v. Sellers, App., 309 So 2d 909, application 
den.. Sup., 313 So 2d 828, 829. 
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65. Okl —Overhuls v Alexander, App., 530 P 2d 573 

Dismissal for want of prosecution 

(3) Other statements. 

in—Knstan v Belmont Community Hospital, 366 
N.E2d 1068, 9 Ill.Dec. 557, 51 III App 3d 523. 

Death on the High Seas Act 

U S.—Berry v. Pacific Sportfishing, Inc, C.A Cal. 372 
F2d 213, cert den. 88 S.Ct 42, 389 U.S 821, 19 
L.Ed.2d 72—McGlenon v. Boeing Co., CACal, 
437 F 2d 433 

Specii^c requirement of nonsuit, discontinuance, 
or dismissal 

U S.—Curry v P. D. Marchessini, Inc, D.C.N.Y., 274 
FSupp 167. 


page 74S 

61 , U.S.—Giick V Ballentine Produce, Inc., C A.Mo, 
397 F.2d 590. 

67.5. N.C—Exum v. Boyles. 158 S.E.2d 845, 272 
N.C. 567. 

67.20. U.S.—Glick V. Ballentine Produce, Inc., C.A. 
Mo., 397 F 2d 590. 

67.35. New action held timely filed 

(1) N.M.—Perry v. Staver, App., 473 P.2d 380, 81 

N.M. 766 

New action held not timely filed 

U.S.—Nave v. Ryan, D.C Conn., 266 F.Supp. 405. 

§ 56. -Decedent’s Right of Ac¬ 

tion Barred 

page 750 

71. U.S.—Carrol! v. National Car Rental Systems, 
Inc., D.CTenn, 367 F.Supp. 474—Cummings v 
Cowan, DC.Miss., 390 F.Supp. 1251, stating Ten¬ 
nessee law—Johnson v. Koppers Co., Inc., D.C. 
Ohio, 524 F.Supp. 1182, app. disra C.A.. 705 F.2d 
451, 454—Bazdar v. Koppers Co, Inc., D.C.Ohio, 
524 F.Supp. 1194, app. dism. C.A, 705 F2d 451, 
454 

Ala.—Stnckland v. Mobile Towing & Wrecking Co, 
Inc., 303 So.2d 98, 293 Ala. 348—McMickens v. 
Waldrop, 406 So.2d 867. 

Ark.—Matthews v Travelers Indem. Ins. Co., 432 
S.W.2d 485, 245 Ark 247. 

Colo.—DeCairc v. Public Service Co., 479 P,2d 964,173 
Colo. 402. 

Fla.—Levy v. Baptist Hospital of Miami, Inc., App., 
210 So.2d 730—Fletcher v. Dozier, App., 314 So.2d 
241. 

Ill.—Murphy v. Giardma, 413 N.E.2d 399, 45 Ill.Dec. 
921, 82 I11.2d 529. 

Mich.—Stremler v. Michigan Dept, of State Highways, 
228 N.W 2d 492, 58 Mich.App. 620. 

Mo—Briggs v. Cohen, App., 603 S.W.2d 20. 

Neb.—Rhein v. Caterpillar Tractor Co., 314 N.W.2d 19, 
210 Neb. 321. 

Nev.—Parker v. Chrysler Motors Corp., 502 P.2d 111, 
88 Nev. 560. 

N.H.—American Policyholder’s Ins. Co. v. Baker, 409 
A.2d 1346, 119 N.H. 958. 

N.J.—Redick v. Rohm & Haas Co., 234 A.2d 252, 97 
N.J.Super, 58. 

Utah—Switzer v. Reynolds, 606 P.2d 244. 

W.Va.—Huggins v. Hospital Bd. of Monongalia Coun¬ 
ty, 270 S.E2d 160, 165 W.Va. 557. 
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72, Ky.—Farmen Bank and Trust Co. of Bardstown 
v. Rice, 674 S.W.2d 510. 
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73. Ala.—Plant v. R. L. Reid, Inc., 313 So.2d 518, 
294 Ala 155. 

Fla—Fuller v. Hahn, App, 313 So.2d 419. 

N.D.—Sheets v. Graco, Inc., 292 N.W.2d 63 

73.5. Ark.-Matthews v. Travelers Indem. Ins. Co., 
432 S.W2d 485, 245 Ark. 247 

D.C.—Higgins V. Washington Metropolitan Area Tran¬ 
sit Authority, D.C., 507 F.Supp. 984. 

Mass —Gaudette v, Webb, 284 N.E.2d 222, 362 Mass. 
60, 61 A.L.R.3d 893 

N.J—Lawlor v. Cloverleaf Memorial Park, Inc., 266 
A.2d 569, 56 N.J 326 

N.Y.—St Hill V. New York City Health and Hospitals 
Corp, 448 N.Y.S 2d 105, 112 Misc.2d 1008. 

N.D.—Hulne v. International Harvester Co., 322 
N.W.2d 474, overruling Van Omum v. Otter Tail 
Power Company, 210 N,W.2d 207. 

Ohio—Koler v. St. Joseph Hospital, 432 N.E.2d 821, 69 
Ohio St.2d 477, 23 O.0.3d 413. 

Okl.—Kimberly v DeWitt, App., 606 P.2d 612. 

Or.-Repp v. Hahn, 609 P.2d 398, 45 Or.App. 671. 

74. U.S.—Pollard v. U.S., D.C.Ala., 384 F.Supp. 304. 
N.Y—CafFaro v Trayna, 319 N.E.2d 174, 35 N.Y.2d 

245. 360 N.Y.S.2d 847, 71 A.L.R.3d 924. 

74.5. D.C.—Wharton v. Jones, D.C., 285 F.Supp. 
634. 

75. U.S.—Ritter v. Aspen Skiing Corp., DCColo., 
519 FSupp. 907. 

Mich.—Hebert v. Cole, 321 N.W 2d 388, 115 Mich. 
App 452. 

N.Y.—Puliafico V. City of New York, 447 N.Y.S.2d 
731, 87 AD.2d 512. 

Wrongful death not malpractice limitatioiis ap¬ 
plicable 

Mo.—Gramlich v. Travelers Ins. Co., App., 640 S,W.2d 
180. 

§ 57, Plaintiffs 
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76. Ariz.—Solomon v. Harman, 489 P.2d 236, 107 
Anz. 426 

Gomez v. Leverton, 509 P.2d 735, 19 Ariz.App. 
604, 85 A.L.R.3d 158 

Cal.—Helling v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434 

Okl.—Croy v. Bacon Transport Co., 604 P.2d 136. 
Wis.—Cogger v. Tnidell, 151 N.W.2d 146, 35 Wis.2d 
350. 

77. U.S.—Glick V Ballentine Produce, Inc., C.A.Mo., 
343 F.2d 839, stating Arkansas and Missouri law. 
Cert. den. 86 S.Ct 184, 382 U.S. 891, 15 L.Ed.2d 
149. 

Anz.—Solomon v. Harman, 489 F.2d 236, 107 Ariz. 
426. 

Ga.—Gordon v. Gillespie, 217 S.E.2d 628, 135 Ga.App. 
369. 

N.C.—King V. Grindstaff, 195 S.E.2d 364, 17 N.C.App. 
613, cert. all. 196 S,E.2d 809, 283 N.C. 585, affd. 
200 S.E.2d 799, 284 N.C. 348—King v. Grindstaff, 
200 S.E.2d 799, 284 N.C. 348. 

Real parties in interest 

Vt.—Burrington v. Ashland Oil Co., Inc., 356 A.2d 506, 
134 Vt. 211. 

No standing for person cohahitating 
Cal.—Nieto v. City of Los Angeles, 188 Cal.Rptr. 31, 
138 C.A.3d 464, . 

79. Mo.—Moore v, Watson, App., 554 S.W.2d 537. 

An action for wrongful death may 
not be brought in the name of the 
decedent.''^'^ 

79.6. U.S— Banakus v. United Aircraft Corp., D.C. 
N.Y,, 290 F.Supp. 259, applying Massachusetts 
law. 

79.10, Mo.—Matter of Fields' Estate, App., 588 
S.W.2d 50. 



§57 DEATH 

Page 753 

page 753 

81^. Designation of driver of vehicle as trust¬ 
ee 

Minn.—Minners v. State Farm Mut. Auto. Ins. Co., 170 
N.W.2d 223, 284 Minn. 343. 

82. U.S.—Allen v. Baker, D.C.Miss., 327 F.Supp. 706. 
Fla.—Oamer v. Ward, 251 So.2d 252, mand. conf. to 

252 So,2d 371. 

Idaho—CJJS. dted In Hogan v. Hermann, 623 P.2d 
900, 903, 101 Idaho 893, 21 A.LR.4th 249. 

N.Y.—In re Ross’ Estate, 323 N.Y.S.2d 770, 67 Misc.2d 
320. 

83. U.S.—^Fry v. Lamb Rental Tools, Inc., D.C.La., 
275 F.Supp. 283. 

Cal.—^Petersen v. Qty of Vallejo, 66 Cal.Rptr. 776,' 259 
C.A.2d 757. 

La.—^Whatley v. Dupuy, App., 178 So.2d 438—Howard 
V. ndelity &, Cas. Co. of New York, App., 179 
So.2d 522. 

ReQuirement procedural not jurisdictional 
Cal.—Helling v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434. 
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84. Kan.—Frost v. HanUn, 571 P.2d 11, 1 Kan. 
App.2d 464, adopted 577 P.2d 1172, 224 Kan. 12. 

Wis.—^Kochd V. Hartford Acc. & Indem. Co., 225 
N.W.2d 604, 66 Wis.2d 405. 

Divorced parents 

Okl.—Gaither By and Through Chalfin v. City of Tulsa, 
664 P.2d 1026. 

85. Mo.—Schiles v. Gaertner, App., 659 S.W.2d 791. 

Where two women each claim to be 
the widow, the court should determine 
the proper plaintiff rather than autho¬ 
rizing joinder and submitting the issue 
to the jury.’* ^ 

88 J Ga.—Tarver v. Martin, 334 S,E.2d 18, 175 Ga. 
App. 689. 
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94. Cola—Murphy v. Colorado Aviation, Inc., 588 
P,2d 877, 41 ColoApp. 237. 

98. U.S.—McMahan v. Koppers Co., Inc., C.A.Ga., 
654 F.2d 380. 

page 756 

3. Cal.—Sandeis v. Fuller, 119 CalRptr. 902, 45 
CA.3d 994. 

6 , Ky.—Totten V. Parker, 428 S.W.2d 231. 

8. Intervention by tutrix 

La.—Benoit v. Fireman’s Fund Ins. Co., 355 So.2d 892, 
on remand 361 Sa2d 1332. 

9. U.S.—Harden v. U.S,, D.CGa., 485 F.Supp. 380, 
affd. in part, vac. in part, C.A., 688 F.2d 1025. 

Alsu—Spencer v. Malone Freight Lines, Ino, 298 So.2d 
2a 292 Ala. 582. 

Mo.—Crun v. Wdbster Elec. Co^., App., 568 S.W.2d 
781. 

Wb.—Vande Hei v, Vande Hei, 161 N.W.2d 379. 
Mother held ^imUspensable** party 
U.$.—Jamison v. Memphis Transit Management Co., 
CA.Tenn., 381 F.2d 670 

13. Items which inure only to plaintiff parentis 
benefit 

(Bd.—Gaither By and Through Chalfin v. City of Tulsa, 
664 P.2d 1026., 
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18. Otation 

La.—Whatley v. Dupuy, App., 178 So.2d 438. 


§ 58(1). -Persona] Representa¬ 

tive 

19.50. U.S.—Abcmethy v. Utica Mut. Ins. Co., C.A. 
N.C., 373 F.2d 565—Greene v. Basti, C.A.Pa., 391 
F.2d 892—Mascuilli v. U.S., C.A.Pa., 411 E2d 
867, on remand, D.C., 343 F.Supp. 439, revd. on 
oth grds. 483 F.2d 81. 

Hemingway v. Shull, D.C.S.C., 286 F.Supp. 243 
—Williamson v. Western-Pacific Dredging Corp., 
D.C.Or., 304 F.Supp. 509, affd., C.A., 441 F.2d 65, 
cert. den. 92 S.Q. 90, 404 U.S. 851, 30 L.Ed.2d 
91—Johnson v. Willdnson, D.C.Mo., 315 F.Supp. 
773—In re Industrial Transp. Corp., D.C.N.Y., 344 
F.Supp. 1311—Farrell Lines Inc., In re, D.C.Ga., 
378 F.Supp. 1354. 

Ala.—Hunnicutt v. City of Tuscaloosa, 337 So.2d 346. 
D.C.—Runyon v. District of Columbia, C.A., 463 F.2d 
1319, 150 U.S.App.D.C 228. 

Ga.—Murray v. Taylor, 206 S.E2d 643, 131 Ga.App. 

697, stating South Carolina law. 

III.—Graul V. Adrian, 205 N.E.2d 444, 32 I11.2d 345. 
Howe V. Clark Equipment Co., 432 N.E.2d 621, 
59 HLDec. 835, 104 Ill.App.3d 45. 

Ind.—Scott County v. Stamper, App., 425 N.E2d 264. 
Iowa—Fabricius v. Horgen, 132 N.W.2d 410, 257 Iowa 
268. 

Ky.—Totten v. Parker. 428 S.W.2d 231. 

Massi—Gaudette v. Webb, 284 N.E2d 222, 362 Mass. 
60, 61 A.L.R.3d 893. 

NJ.—Kern v. Kogan, 226 A.2d 186, 93 N.J.Super. 459. 
N.M.-Stang v. Hertz Corp., 467 P.2d 14, 81 N.M. 348. 
N.Y.—^Thomas v. Trans World Airlines, Inc., 259 N.Y. 
S.2d 267, 46 Misc.2d 162. 

N.C.—Stetson v. Easterling, 161 S.E.2d 531, 274 N.C. 
152. 

Ohio—De Garza v. Chetister, 405 N.E.2d 331, 62 Ohio 
App.2d 149, 16 0.0.3d 335. 

Okl.—Abel V. Tisdale, 619 P.2d 608, app. after remand 
673 P.2d 836. 

Tex.—Mitchell v. Akets, Civ.App., 401 S.W.2d 907, 20 
A.LR.3d 1385, err. ref. no rev. err. 

Utah—^Switzer v. Reynolds, 606 P.2d 244. 

Va,—Wilson v. Whittaker, 154 S.E2d 124, 207 Va. 
1032. 

Wash.—Warner v. McCaughan, 460 P.2d 272, 77 
Wash.2d 78. 

Wis.—Prunty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

Wyo.—DeHerrera v. Herrera, 565 P.2d 479. 

Survival statutes 

m.—Mattyasovszky v. West Towns Bus Co., 313 
N.E2d 496, 21 IH.App.3d 46, affd. 330 N.E2d 509, 
6f III.2d 31. 

Mont.—^Swanson v. Champion Intern. Corp., 646 P.2d 
1166, 197 Mont. 509. 

Both wrongful death and survival statutes 
Iowa—Wendelin v. Russdl, 147 N.W.2d 188, 259 Iowa 
1152. 

N.H.—Lozier v. Brown Co., 426 A.2d 29, 121 N.H. 67. 
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20. U.S.—Bonner v. Williams, C.A.Ala., 370 F.2d’ 
301. 

Solarsky v. Commissioners and Park Bd. of 
Bucks County, Pa., D.CPa., 250 F.Supp. 871, affd., 

C, A., 356 F.2d 941—Shaver v. Line R. Co., 

D. C.Wis., 284 ESupp. 701—^Silvious v. Helmick, 
D.C.W.Va., 291 ESupp. 716. 

Cal.—HelUng v. Lew, 104 Cal.Rptr. 789, 28 C.A.3d 
434. 

Conn.—Hatala v. Markiewics, 224 A.2d 406, 26 Conn. 
Sup, 358—Cofrancesco v. Smith, 275 A.2d 608, 29 
Conn.Sup. 139. 

Ill.—Hametiaux’ Estate v. Hartzell, 234 N.E2d 81, 91 
nLApp.2d 222. 

Ind.—Warrick Hospital, Inc. v, Wallace, App., 435 
N.E.2d 263. 

Iowa—Bailey v. Chicago, B. & Q.R. Co., 179 N.W.2d 
560—Egan v. Naylor, 208 N,W.2d 915. 


25A CJS 100 


Mass.—MacDonald v. Moore, 263 N.E.2d 464, 358 
Mass. 801. 

Mich.—Maiuri v. Sinacola Const. Co., 170 N.W.2d 27, 
382 Mich. 391. 

Hebert v. Cole, 321 N.W.2d 388, 115 Mich-App. 
452. 

N.H.—Owen v. Owen, 257 A.2d 24, 109 N.H. 534. 
N.C.—Burcl V. North Carolina Baptist Hosp., Inc., 293 
S.E2d 85, 306 N.C. 214, 27 A.L.R.4th 182. 

Young V. Marshbum, 180 S.E.2d 43, 10 N.C 
App. 729, cert den. 181 S.E2d 603, 278 N.C 
703—Todd V. Adams, 208 S.E2d 237, 23 N.C.App. 
104. 

Or.—Jones v. Flannigan, 526 P.2d 543, 270 Or. 121, 
app. after remand 542 P.2d 907, 273 Or. 563. 

Norwest v. Presbyterian Intercommunity Hospi¬ 
tal, 631 P.2d 1377, 52 Or.App. 853, affd. 652 P.2d 
318, 293 Or. 543. 

Wash.—Wood v. Dunlop, 521 P.2d 1177, 83 Wash.2d 
719. 

Solesski v. Oregon Auto. Ins. Co., 526 P.2d 68, 
11 Wash.App. 850. 

Administrator ad prosequendum 
N.J.—Glucksman v. Strelecki, 245 A.2d 228, 102 NJ. 
Super. 53. 

Mich.—WestfaU v. Venton, 137 N.W.2d 757, 1 Mich. 
App. 612. 

N.C.—First Union Nat. Bank of N.C. v. Hackney, 145 
S.E2d 352, 266 N.C. 17. 

Ohio—Matz v. Erie*Lackawanna R. Co., 207 N.E2d 
250, 2 Ohio App.2d 136. 

Or.—Richard v. Slate, 396 P.2d 900 , 239 Or. 164. 
Pa.—Middleton v. Aronson, 85 Dauph, 182. 

Wash.—Mills v. Inter Island Tel. Co., 416 P.2d 115, 68 
Wash.2d 820. 

Rules applicable in actions under federal stat¬ 
utes 

(2) U.S.—In re Risdal & Anderson, Inc., D.C.Mas5., 
266 ESupp. 157—McPherson v. Steamship South Afri¬ 
can Pioneer, D.C.Va., 321 F.Supp. 42. 

La.—Benoit v. Fireman’s Fund Ins. Co., App., 347 
So.2d 269, revd. in part on oth. grds. and remd., 
Sup., 355 So.2d 892, on remand, App., 361 So.2d 
1332. 

(3) U.S.—In re Risdal & Anderson, Inc., D.CMass., 
266 F.Supp. 157—McPherson v. Steamship South Afri¬ 
can Pioneer, D.C.Va., 321 F.Supp. 42. 

Under General Maritime Law 
U.S.—Futch v. Midland Enterprises, Inc., D.C.La., 344 
ESupp. 324, affd., CA., 471 E2d 1195. 

Subject to Courtis approval 
Ark.-Cude v. Cude, 691 S.W.2d 866, 286 Ark. 383. 
Required where representative appointed 
Ark.—Maryland Cas. Co. v. Rowe, 506 S.W.2d 569, 
256 Ark. 221. 

No right in employer to maintain action 
N.Y.—Arrow Electronics, Inc. v. Stouffer Corp., 458 
N.Y.S.2d 461, 117 Misc.2d 554. 
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In addition, it is the administrator of 
the estate that chooses counsel to pu]> 
sue a wrongful death action, not the 
decedent’s spouse or child.^® *'^ 

20.10 Ark.—Cude v, Cude, 691 S.W.2d 866, 286 
Kan. 383. 
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21. Ala.—Board of Trustees of University of Ala. v. 
Harrell, App-, 188 So.2d 555, 43 Ala.App. 258, 
cert. den. 188 So.2d 558, 279 Ala. 685. 

D.C—Strother v. District of Columbia, App., 372 A.2d 
1291. 

NJ.—Kasharian v. Wilentz, 226 A.2d 437, 93 NJ.Su- 
pcr. 479. 

Wash.—Wood v. Dunlop, 521 P.2d 1177, 83 Wa8h.24 
719. 
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W.Va.—Trail v. Hawley, 259 S E.2d 423, 163 W Va. 
626. 

Biingliig suit by administrator ratified 

N.C.—Long V. Coble, 182 S.E.2d 234, 11 N.C.App. 624, 
cert. den. 183 S.E.2d 246, 279 N.C. 395. 

22. U.S.—State Farm Mut. Ins. Co. v. Wainscott, 
D.C.Alaska, 439 F.Supp. 840. 

Ala.—Board of Trustees of University of Ala v Harrell, 
188 So.2d 555, 43 Ala.App. 258, cert, den 188 
So.2d 558, 279 Ala. 685 

Mo.—Matter of Fields’ Estate, App., 588 S.W.2d 50. 

N.C—Broadfoot v. Everett, 154 SE.2d 522, 270 N.C. 
429—Bowen v. Constructors Equipment Rental 
Co., 196 S.E2d 789, 283 N.C. 395. 

Ohio—Burwell v. Maynard, 255 NE.2d 628, 21 Ohio 
St.2d 108. 

Fisher v Butler, 224 N E 2d 923, 11 Ohio Misc 
116. 

22.5, U.S—Silvious V Helmick, • D.CW.Va, 291 
F.Supp. 716. 

22.10. N.C —First Union Nat. Bank of N.C. v. Hack¬ 
ney, 145 S.E.2d 352, 266 N.C. 17 

Effect of assignment 

Iowa—Archibald v Midwest Paper Stock Co., 158 
N.W.2d 739 

23, ' D.C.—Strother v. District of Columbia, App, 372 
A 2d 1291. 

Iowa—Wendelm v. Russell, 147 N W 2d 188, 259 Iowa 
1152. 

Mo.—Stems v. M.F A. Mut. Ins. Co.. App., 401 S.W 2d 
510, 26 A.L.R.3d 919. 

Pain and suffering 

(1) Ark.—Matthews v Travelers Indem. Ins Co, 

423 S.W.2d 485, 245 Ark. 247. 

Rule inapplicable 

Fla.—Sinclair Refining Co v. Butler, 190 So 2d 313. 

Loss of consortium 

Iowa—Madison v. Colby, 348 N W.2d 202. 

N.Y.—Osborn v. Kelley, 402 N.Y.S.2d 463, 61 A.D.2d 
367. 

25. U.S.—Ruckman v. Pinecrest Manna, Inc, D.C. 
Ind., 367 F Supp. 25. 

Alaska—Engebreth v. Moore, 567 P.2d 305. 

Miss.—^Thornton v. Insurance Co. of North America, 
287 So.2d 262. 

N.D.—Patten v. Olson, 265 N.W.2d 688. 
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29.5. N.C.—First Union Nat. Bank of N.C. v. Hack¬ 
ney, 145 S.E.2d 352, 266 N.C. 17. 

32. U.S.—Winston v. Roe, D.C.Tenn., 246 F.Supp, 
246—Kiley v. Lubelsky, D.C.S.C., 315 F.Supp. 
1025. 

Ala.—Hatas v. Partin, 175 So.2d 759, 278 Ala. 65. 

D.C.—Strother v. EHstrict of Columbia, App., 372 A 2d 
1291. 

Fla.—Sempe v. Coordinated Caribbean Transport, Inc., 
App.. 363 So.2<J 194. 

Ill.—Addison v. Health and Hospital Governing Com¬ 
mission of Cook County, 371 N.E.2d 1060, 14 
IllDec. 7, 56 IllApp.3d 533. 

Iowa—Kendall v. Gauthier, 149 N.W,2d 286, 260 Iowa 
300. 

Mo.—Rogers v. Fiandaca, 491 S.W.2d 560. 

N.J.—Tharp v. Shannon, 230 A.2d 902, 95 N.J.Supcr. 
298. 

N.C.—First Union Nat. Bank of N.C. v. Hackney, 145 
S,E.2d 352, 266 N.C. 17—Stetson v. Easterling, 161 
S.E2d 531, 274 N.C 152. 

N.Y,—Tromblee v. Capraro. 341 N.Y.S.2d 623, 73 
Mi5c,2d 87. 

Or.—Ooheen v. General Motors Corp., 502 P.2d 223, 
263 Or. 145. 

Wash.—Wood v. Dunlop, 510 P.2d 260, 8 Wash.App. 
957, affd. in part, revd. in part on oth. grds., 521 
P,2d 1177. 83 Wtsh.2d 719. 

W.Va.—Chase v. Greyhound Lines, Inc, 195 S.E.2d 
810, 156 W.Va. 444, 62 A.L.R,3d 1284. 


Under Federal Employers’ Liability Act 
U S.—Williams v. Louisville & N.R, Co., C.A Tenn,, 
371 F.2d 125, cert. den. 87 SCt 2138, 388 US. 
919, 18 L.Ed2d 1364 

Specific designation of administrator or execu¬ 
tor 

N.Y —Carnck v. Central General Hospital, 414 N E.2d 
632, 51 N.Y.2d 242, 434 N.Y.S2d 130, 

S C.—Glenn v. E. I DuPont De Nemours & Co., 174 
S.E.2d 155, 254 S.C. 128. 

33. Ariz.—Barragan v Superior Court, Pima County, 
469 P.2d 92, 12 Anz.App. 200, mod 470 P2d 
722, 12 Anz App. 402. 

Nev.—Nevada Paving, Inc v. Callahan, 427 P 2d 383, 
83 Nev 208. 
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34. Nev.—Nevada Paving, Inc. v Callahan, 427 P 2d 
383, 83 Nev 208. 

35. Nev —Nevada Paving, Inc. v Callahan, 427 P 2d 
383, 83 Nev. 208. 

38.5. U.S —Simmons v Atlantic Coast Line R Co., 
D.C S.C, 235 F.Supp 325—Kiley v Lubelsky, 
D.C.S.C., 315 FSupp. 1025 

Letters signed or issued during trial 
(2) N.Y.—Shaw v Fairyland at Harvey’s Inc., 257 
N Y.S.2d 552, 45 Misc.2d 493. 
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39. U.S.—Altamuro v Milner Hotel, Inc,, D.C Pa., 
540 F.Supp. 870. 

42. U.S.—Ruckman v. Pinecrest Marina, Inc., D.C. 
Ind., 367 FSupp. 25 

An administratrix of the decedent 
may be a proper party plaintiff in a 
survival action despite the fact that the 
wrongful death statute was mistakenly 
relied upon in bringing suit."^^^ 

42.5. U.S.—Yorden v Flaste, D.C.Del. 374 F.Supp. 
516 

§ 58(2).-Foreign Repre¬ 

sentative 
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44. U.S.—Weinstein v. Medical Center Hospital of 
Vermont, Inc., D.C.Vt., 358 F.Supp 297 

Ariz.—Barragan v. Superior Court of Pima County, 470 
P2d 722, 12 Ariz App. 402, 

Ky.—Service Lines, Inc. v. Mitchell, 419 S.W.2d 525. 
N.C.—Burel v. North Carolina Baptist Hosp., Inc., 293 
S.E.2d 85, 306 NC 214, 27 AL.R.4th 182. 

Johnson v. Wachovia Bank & Trust Co., 205 
S.E.2d 353, 22 N.C.App. 8—Sims v. Rea Const. 
Co., 213 S.E.2d 398, 25 N.C App. 472. 

45. U.S.—Fennell v. Monongahela Power Co, C.A. 
W.Va., 350 F.2d 867. 

Gidinski v. McWilliams, DCOr. 308 F.Supp. 
772. 

Not applicable to federal actions 
U S.—Anderson v, Cecil, D.CTenn., 407 F.Supp. 1354, 
49. U.S.—Complaint of Cosmopolitan Shipping Co., 
S.A., D.C.N.y., 453 F.Supp. 265. 

Ala—Hatas v. Partin, 175 So.2d 759, 278 Ala. 65. 
Conn.—McCoy v. Raucci, 239 A.2d 689, 156 Conn. 
115. 

Del.—Lurab v. Cooper, Super,, 266 A.2d 196. 

Mo,—Rotella v. Joseph, App., 615 S.W.2d 616. 

N.M.—Torrez v. Sierra, App., 553 P.2d 721, §9 N.M. 

441, cert, den. 558 P.2d 620, 90 N.M. 8. 

Ohio—De Garza v. Chetister, 405 N.E.2d 331, 62 Ohio 
App.2d 149, 16 0.0.3d 335. 

Ancillary letters unnecessary 

U.S.—Nielson v. Avco Corp., D.C.N.Y., 54 F.R.D. 76. 
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49.5 Ind,—Blusy v. Rugh, App, 3 Dist., 476 N.E.2d 
874 
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57. U S.—General Steel Tank Co v. Conner, C A. 
Ga, 387 F.2d 372 

Debbis v Hertz Corp., D.C.Md,, 269 F.Supp. 
-671. 

N J -Kern v Kogan, 226 A 2d 186, 93 N.J.Super. 459. 
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59.5. U.S —Duffy v, Currier, D.C.Minn., 291 F.Supp, 
810 

60. U.S.—Pantano v. United Medical Laboratones, 
Inc, C.XOr., 456 F.2d 1248 
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62.10. U S,—Petition of Keystone Tankship Corp., 
D.C Wash., 237 F.Supp. 689. 

§ 59 . -Beneficiaries Generally 

62.50. U.S—Hewitt v. Firestone Tire and Rubber 
Co., D.C.Va., 490 F.Supp. 1358. 

Anz —Gomez v. Leverton, 509 P.2d 735, 19 Anz.App. 
604, 85 ALR3d 158. 

Mo.—State ex rel. Slibowski v. Kimberlin, App., 504 
S.W 2d 237—Wessels v. Gipfel, App, 522 S.W.2d 
653. 

N.C.—First Union Nat. Bank of N.C. v. Hackney, 145 
S E2d 352, 266 N.C. 17. 

Statute construed 

La.—Vaccaro v Allgood, Inc., App., 449 So.2d 575, 
writ den. 450 So.2d 960. 

Or—Jones v Jones, 530 P.2d 34, 270 Or 869. 

Rights not inherited 

La.—Collins v. Becnel, App., 297 So.2d 506. 

Succession law not applicable 

La.—Clark v. Tenneco, Inc., App, 353 So.2d 418, writ 
den., Sup., 355 So.2d 266. 

62.55. Ala.—Strickland v. Mobile Towing & Wreck¬ 
ing Co., Inc., 303 So.2d 98, 293 Ala. 348. 

Ill.—^Addison v. Health and Hospital Governing Com¬ 
mission of Cook County, 371 N.E.2d 1060, 14 
Ill.Dec. 7, 56 Ill.App.3d 533. 

Mo.—State ex rel. Zigler v. Adolf, App, 561 S.W 2d 
691. 

N.C.—Stetson v. Easterling, 161 S.E2d 531, 274 NC. 
152—Bowen v. Constructors Equipment Rental 
Co., 196 S.E.2d 789, 283 N.C. 395. 

Ohio—Rubeck v. Huffman, 374 N.E.2d 411, 54 Ohio 
St 2d 20, 8 0.0.3d 11. 

Wis.—Harris v Kelley, 234 N.W.2d 628, 70 Wis.2d 
242. 

63. US—Jones v. Hildebrant, Colo., 97 S.Ct 2283, 
432 U.S. 183, 53 L.Ed.2d 209. 

Thompson v Offshore Co., D.C.Tex., 440 
F.Supp. 752—Gebhardt v. Edgar, D.CPa., 251 
F.Supp. 678. 

Neb.—Rhein v. Caterpillar Tractor Co., 314 N W.2d 19, 
210 Neb. 321. 

N.Y.—George v. Mt Sinai Hospital, 390 N.E.2d 1156, 
47 N.Y.2d 170, 417 N.Y.S.2d 231. 

Wis.—Harris v. Kelley, 234 N.W.2d 628, 70 Wis.2d 
242. 
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63.10. Colo.—Espinoza v O’Dell, 633 P.2d 455, case 
dism. 102 S.a 1865, 456 U.S. 430. 72 L.Ed2d 
237. 

Permissive 

U.S,—Gebhardt v. Edgar, D.C.Pa., 251 F.Supp. 678. 

Suitable and competent person 

Minn.—In re Larsen’s Heirs, 237 N.W.2d 371, 306 
Minn. 364. 

64. Del—Smith v. Allstate Yacht Rentals, Ltd., Su¬ 
per., 293 A.2d 805. 
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67, Ky.—Wheeler v. Hartford Acc. & Indent. Co., 
560 S.W.2d 816. 

Mo.—Forsthove v. Hardware Dealers Mut. Fire Ins. 
Co.. App., 416 S.W.2d 208. 

Wis.—^Pnmty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

68,5. U.S.—Lewis v. Harper, C.A.Ky., 371 F.2d 555. 

68.10. U.S.--Uwis V. Harper, C.A.Ky., 371 F.2d 
555. 

70. U.S.-.Downs v. U.S., C.A.Tenn., 522 F.2d 990, 
applying Florida law. 

§ 60. —— Husband or Wife 
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74, Ariz.—In re Milliman’s Estate, 415 P."2d 877, 101 
Ariz. 54, mod. on oth. grds. 409 P.2d 54, 2 
Ariz.App. 338. 

Necessity for appointment of guardian for minor 
father 

Nev.—Weaks v. Movmter, 493 P.2d 1307, 88 Nev. 118. 

General guardian 

Wis.—Schnabl v. Ford Motor Co., 195 N.W.2d 602, 54 
Wis.2d 345, reh. den. 198 N.W.2d 161, 54 Wis.2d 
345. 

75. Conn.—^Foran v. Carangelo, 216 A.2d 638, 153 
Conn. 356. 

Or.—Richard v. Slate, 396 P.2d 900, 239 Or. 164. 

76. U.S.—Shaver v. Soo Line R. Co., D.C.Wis., 284 
F.Supp. 701, applying Michigan law. 

Ark.—Cude v. Cude, 691 S.W.2d 866, 286 Ark. 383. 

Mich.—Westfall v. Venton, 137 N.W.2d 757, 1 Mich. 
App. 612. 

Mont.—Swanson v. Champion Intern. Corp., 646 P.2d 
1166, 197 Mont. 509. 

N.C.—Todd V. Adams, 208 S.E2d 237, 23 N.C.App. 
104. 

Or.—Richard v. Slate, 396 P.2d 900, 239 Or. 164. 

Wash.—Mills v. Inter Island Tel. Co., 416 P.2d 115, 68 
Wash.2d 820. 

77, U.S.—Connore v. Gallick, C.A.Ohio, 339 F,2d 
381—Downs v. U.S., C.A.Tenn., 522 F.2d 990, 
applying Florida law. 

Grigsby V. Coastal Marine Service of Texas, Inc., 
D.CLa., 235 F.Supp. 97, remd., C.A., 412 F.2d 
1011, cert dism. 90 S.Ct. 612, two cases, 396 U.S. 
1033, 24 L.Ed.2d 531, and 90 8.0. 613, 396 U.S. 
1033, 24 L.Ed.2d 531, on remand 317 F.Supp. 
1113—Allen v,-Clinchfield R. Co., D.CTcnn., 325 
F.Stfpp. 1305. 

Young v. Pattridge, D.CMiss., 40 F.R.D. 376, 
applying Illinois law. 

Cdo.—Peck v. Taylor, 554 P.2d 698, 38 Colo.App. 90. 

Ga.—Adams v. Wright. 293 S.E2d 446, 162 Ga.App. 
550. 

Idaho—Harrigfeld v. District Court of Seventh Judicial 
Dist. In and For Freemont County, 511 P.2d 822, 
95 Idaho 540. 

La.—King v. Candenne, 316 So.2d 366. 

Mo.—^Day v. Brandon, 394 S.W.2d 405. 

Wessels v. Gipfd, App., 522 S.W.2d 653. 

N.Y.—Matter of Johnson’s Estate, 450 N.Y.S.2d 740, 
I14Misc.2d 100. 

Old—Abel V. Tisdale, 619 P.2d 608, app. after remand 
673 P.2d 836. 

Tex.—^Heil Co. v. Grant, Qv.App., 534 S.W.2d 916, err. 
ref. no rev, err.—Go Intern., Inc, v. Lewis, Civ, 
App., 601 S.W.2d 495, err. ref, no rev. err. 

Emancipated minor 

La.—In re Greer, App., 184 So.2d 104. 

Widow at heir 

(1) Kan.—Barr v. MacHarg. 455 P.2d 516, 203 Kan. 

612. 

Statute construed 

Or.—Jones v. Jones, 530 P.2d 34, 270 Or. 869. 
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78. Mo.—Day v. Brandon, 394 S.W.2d 405. I 
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81. Okl.—H.L Maness Truck Lines v. Lemmons, 408 
P.2d 288. 

84. U.S.—Wetzel v. McDonnell Douglas Corp., D.C. 
Pa., 491 F.Supp. 1288. 

N.D.—Bartholomay v. St. Thomas Lumber Co., 148 
N.W.2d 278. 

Cause of action not joint 
U.S.—Click v. Ballentine Produce, Inc., C.A.Mo., 343 
F.2d 839, cert. den. 86 S.a. 184, 382 U.S. 891, 15 
L.Ed.2d 149.“ 
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85. Fla.—Strickland v. Atlantic Coast Line R. Co., 
App.. 194 So.2d 69. 

87. Cal.—Harrod v. Pacific Southwest Airlines, Inc., 
173 Cal.Rptr. 68, 118 C.A.3d 155. 

N.D.—Patten v. Olson. 265 N.W.2d 688. 

Or.—In re Gonzalez’ Estate, 602 P.2d 1132, 43 Or.App. 
393. 

Estranged wife held to be lawful spouse 

Wis.—SchiUing v. Gall, 146 N.W.2d 390, 33 Wis.2d 14. 

Common law marriage 

U.S.—Cook v. Carolina Freight Carriers Corp., D.C. 
Del., 299 RSupp. 192. 

Fla.—E vms V, Atlantic Cement Co., App., 272 So.2d 
538. 

Question for court as to surviving spouse 

La.—Babineaux v. Pemie-Bailey Drilling Co., 262 So.2d 
328, 261 La. 1080. 

Divorced spouse 

Minn.—In re Larsen’s Heirs, 237 N.W.2d 371, 306 
Minn. 364. 

Putative spouse 

Cal.—Wagner v. Imperial County, 193 Cal.Rptr. 820, 
145 C.A.3d 980. 

88. U.S.—McPherson v. Steamship South African Pi¬ 
oneer, D.C.Va., 321 F.Supp. 42. 

N.Y.—Hall v. Gebbia, 364 N.Y.S.2d 539, 47 A.D.2d 
724. 

§ 61. -Parents and Children or 

Grandchildren 

91. Amendment to show name after remar¬ 
riage not required 

R.I.—Wiesel v. Cicerone, 261 A.2d 889, 106 R.I. 595. 

92. U.S.—Futch v. Midland Enterprises, Inc., D.C. 
La., 344 RSupp. 324, affd., CA,, 471 R2d U95— 
Porche v. Gulf Mississippi Marine Corp., D.C.La., 
390 F.Supp. 624. 

Conn.—Cofrancesco v. Smith, 275 A.2d 608, 29 Conn. 
Sup. 139. 

Ky.—^Wheeler v, Hartfoni Acc. Sc Indon. Co., 560 
S.W.2d 816. 

Mo.—Saupe v. Kertz, 523 S.W.2d 826. 

N.C.—Burcl v. North Carolina Baptist Hosp., Inc., 293 
S.E.2d 85, 306 N.C. 214, 27 A.L.R.4th 182. 

Kendrick v. Cain, 162 S.E2d 155, 1 N.C.App. 
557. 

93. U.S.—Bennett v. Seaboard Coast Line R. Co., 
D.C.Ga., 302 F.Supp. 271—^Johnson v. Wilkinson, 
D.C.MO., 315 RSupp. 773. 

Ariz.—Hurt v. Superior Court of State of Ariz., Marico¬ 
pa County, 601 P.2d 1329, 124 Ariz. 45. 

Ind.—Koonce v. City of Evansville, 325 N.E.2d 220, 
163 Ind.App. 539. 

Minn.—In re Larsen’s Heirs, 237 N.W.2d 371, 306 

. Minn. 364. 

Mo.—Sybert v. Irvine, App.» 585 S.W.2d 312., 

Ohio—Caswell v. Harry Miller Excavating Co., 246 
N.E.2d 921, 20 Ohio Misc. 46. 

R.L—Fulton V, UvaUec, 265 A.2d 655, 107 R,L 154. 

Tex.—Go Intern., Inc. v. Lewis, Civ.App., 601 S.W.2d 
495, err. ref. no rev. err. 

Authorization where no personal representative 

Ark.—Maryland Cas. Co, v. Rowe, 506 S.W.2d 569, 
256 Ark. 221. 
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Statute construed 

Or.-Jones v. Jones, 530 P.2d 34, 270 Or. 869. 
*^Department parents** construed 
Cal.—Hazelwood v. Hazelwood, 129 Cal.Rptr. 384, 57 
CA.3d 693. 

Father of illegitimate child 

Fla.—Wilcox v. Jones, App., 346 So.2d 1037. 

Conflict over deceased child*s age 
Mo.—Hines v. Sweet, App., 567 S.W.2d 435. 
Divorced parent 

Ga.—Cain v. Vontz, C.A.Ga., 703 F.2d 1279. 

Exclusion of siblings 

Mo.—^Malone 3y and Through Alexander v. Jackson, 
App., 652 S.W.2d 170. 
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Action premature 

N.D.—Patten v. Olson, 265 N.W.2d 688. 

Appointing a parent as trustee to 
sue for the wrongful death of a child, 
when such parent may be a potential 
defendant has been disapproved.^*^^ 

94,25, Minn.—Bachman v. Lieser, 184 N.W.2d 11, 
289 Minn. 298. 

95. Ala.—Thovne v. Odom, 349 So.2d 1126. 
Purpose of statute 

(3) Other statements of purpose. 

Fla.—Guamiere v. Henderson, App., 171 So.2d 617. 

Condition at time of death, etc. 

Ala.—Adkison v. Adkison, 239 So.2d 562, 286 Ala: 306. 

Death of minor child only 

Fla.—Guamiere v. Henderson, App., 171 So.2d 617, 

96. Ala.—Adkison v. Adkison. 239 So.2d 562, 286 
Ala. 306. 

96,5. Ala,—Thovne v. Odom. 349 So.2d 1126. * 
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96.10. Ha.—Jordan v. Jordan, App., 187 So.2d 68. 
96.30. La.—Johnson v. Travelers Indem. Co., App., 
286 So.2d 484, writ den., Sup., 288 So.2d 645. 
Surviving spouse 

U.S.—Futch V. Midland Enterprises, Inc., D.C.La., 344 
RSupp. 324, affd., CA., 471 F.2d 1195. 

97. U.S.—Skidmore v. Grueningcr, C.A.La., 506 F.2d 
716. 

Ariz.—Hurt v. Superior Court-of State of Ariz., Marico¬ 
pa County, 601 P.2d 1329, 124 Ariz. 45. 

D.C.—Strother v. District of Columbia, App., 372 A.2d 
1291. 

Ga.—Adams v. Wright, 293 S.E.2d 446, 162 Ga.App. 
550. 

m—Koskela v. Martin, 414 N.£.2d 1148, 47 IlI.Dec. 
32, 91 Ill.App,3d 568. 

Kan.—Stevens v. Stevens, 647 P.2d 1346, 231 Kan. 726. 
La.—Ricks v. Roberson, App., 349 $o.2d 961. 

Mo.—Wessels v. Gipfd, App., 522 S.W.2d 653. 
Wis.-0’Leary v. Porter, 167 N.W.2d 193, 42 Wi8.2d 
491. 

Right independent of widow*s action 
Ga.—Tolbert v. Murrell, 322 S.E.2d 487, 253 Ga. 566. 
Survivor where other child died before action 
U.S.—Whitley v. Georgia Western & Watkins Motor 
Lines, Inc., D.C.Tenn., 299 F.Supp. 1238. 

Child adopted after parents* death loses right 
Tex.—Go Intern., Inc. v. Lewis, Civ.App., 601 S.W.2d 
495, err. ref. no rev. err. 

Natural child of decedent adopted by another 
has no action 

U.S.—Webb v. Harvdl, D.C.Ark., 563 F.Supp. 172. 

98. U.S.-Lewis v. Harper, C.A.Ky., 371 F.2d 555. 

Evain v. Conlisk, D.C.IIl., 364 RSupp. 1188. 
affd., C.A„ 498 F.2d 1403. 

Ark.-Cude v. Cude, 691 S.W.2d 866, 286 Ark, 383. 
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N.C.—First Union Nat Bank of N.C. v. Hackney, 145 
SE2d 352, 266 N.C. 17. 

Young V. Marshbum, 180 S.E.2d 43, 10 NC. 
App 729, cert. den. 181 S.E.2d 603, 278 N.C. 703. 
99. Ga.~Lambert v. Allen, 247 S.E.2d 200, 146 Ga. 
App. 617. 

Wss.—Hanson v. Valdivia, 187 N.W.2d 151, 51 Wis.2d 
466. 

Exception 

N.D.—Patten v. Olson, 265 N.W2d 688 

1. Ga.—Western & A.R. Co. v. Davis. 159 SE.2d 

134, 116 Ga.App. 831 

In addition, it has been held that 
adoptive brothers and sisters of 
adopted child have the right to bring 
suit for the wrongful death of said 
child to the exclusion of the natural 
brothers and sisters. 

1.10 Miss—McLemore By and Through McLemore 
V Gammon, 468 So.2d 84. 

§ 62. -Heirs or Next of Kin 
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2. Ill.—Hametiaux’ Estate v. Hartzell, 234 N.E 2d 81, 

91 Ill.App.2d 222. 

Mont.—Swanson v. Champion Intern Corp., 646 P.2d 
1166, 197 Mont. 509. 

W.Va.—Adams v. Grogg, 166 S.E.2d 755, 153 W.Va. 
55. 

3. U.S.—Carter v City of Emporia., Kan., D.C.Kan., 

543 F.Supp. 354 

Cal.—Washington v. Nelson, 160 CaI.Rptr 644, 100 
C.A.3d 47. 

Colo.—Hewlett v. Greenberg, 530 P.2d 1285, 34 Colo. 

App. 356, app. after remand 539 p.2d 491 
D.C.—Jones v. Pledger, C.A., 363 F.2d 986, 124 U.S. 
App.D.C 254. 

Wis —Rabc v. Outagamie County, 241 N.W.2d 428, 72 
Wis.2d 492. 

“Next of kin” construed 

U.S.—Whitley v. Georgia Western & Watkins Motor 
Lines, Inc, D.C.Tenn., 299 F.Supp. 1238. 

Vt.—Whitchurch v Perry, 408 A.2d 627, 137 Vt. 464 
“Heir” and “heir at law” construed 
Kan.—Johnson v McArthur, 596 P.2d 148, 226 Kan. 
128. 

3.5. Okl.—H. L. Maness Truck Lines v. Lemmons, 
408 P.2d 288. 

4. Cal.—Petersen v. City of Vallejo, 66 CaI.Rptr. 776, 

259 C.A.2d 757—Helling v. Lew, 104 CaI.Rptr. 
789, 28 C.A.3d 434. 

N.Y.—^Thomas v. Trans World Airlines, Inc., 259 N.Y. 

S.2d 267, 46 Misc.2d 162, under California statute. 
Tex.—Mitchell v. Akers, Civ.App, 401 S.W.2d 907, 20 
A.L.R.3d 1385, err. ref, no rev. err. 

The purpose in creating a cause of 
action in heirs for wrongful death of a 
decedent is to deter the kind of conduct 
which wrongfully takes life.'*^ 

43. Cal.—Hurtado v. Superior Court of Sacramento 
County. 114 CaI.Rptr. 106, 522 P.2d 666, 11 C.3d 
574. 

§ 64. Befetidants 

6, ai.—Helling v. Lew, 104 CaI.Rptr. 789, 28 C.A.3d 
434. 

Fla.—Strcsscon Intern., Inc. v, Helms, App., 390 So.2d 
139. 

Wash.—Shelby v. Keck. 541 P.2d 365, 85 Wash.2d 911. 
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9. U.S.—Macey v. U.S., D.CAlaska, 454 F.Supp. 684. 

10. Cal.—Ryan v. Clark Equipment Co., 74 CaI.Rptr. 
329. 268 C.A.2d 679. 


10.5. N.Y.—Brennan v. City of New York, 452 N.Y. 
S.2d 36, 88 A.D.2d 871, affd. 451 N,E.2d 478, 59 
N.Y.2d 791, 464 N.Y.S 2d 731. 

N.D.—Fisher v. Mon Dak Truck Lines, Inc., 150 
N.W.2d 711 

14.10. Nev—Bodme v Stinson, 461 P.2d 868, 85 
Nev. 657 

Executor held not proper party defendant 
NC.—Young V. Marshbum, 180 SE.2d 43, 10 N.C 
App. 729, cert den. 181 S.E2d 603, 278 N.C. 703. 

§ 65. Intervention, Addition, or 
Substitution of Parties 

page 778 

15. U.S—Futch V. Midland Enterprises, Inc., C.A 
La., 471 F 2d 1195 

Reighley v International Playtex, Inc., D.C. 
Colo. 604 RSupp. 1078. 

N.H—Owen v Owen, 257 A 2d 24, 109 N.H. 534 

When hearing required 

Del.—Lumb v. Cooper, Super 266 A.2d 196, 

No “relations hack doctrine” 

U.S.-Pringle v. U.S.. DCSC, 419 F.Supp. 289. 

16. U.S.—Yorden v. Flaste, D.C.Del., 374 F.Supp 
516. 

Anz.—Barragan v. Superior Court of Pima County, 470 
P 2d 112, 12 Ari2.App. 402. 

Ga—Atkinson v. Atkinson, 290 S.E2d 423, 249 Ga 
247. 

Gordon v. Gillespie, App., 217 S.E.2d 628, 135 
Ga.App. 369. 

16.5. Ga.—Gordon v. Gillespie, 217 S.E2d 628, 135 
Ga.App 369 

Tenn.—Chapman v. King, 572 S.W.2d 925. 

page 779 

16.10. Mich.—Doan v Chesapeake & O. Ry. Co., 
171 N.W.2d 27, 18 Mich.App. 271. 

19. N C.—Sims V. Rea Const. Co, 213 S.E.2d 398, 25 
N.CApp 472. 

20. S.C.—Glenn v. E. 1. DuPont De Nemours § Co, 
174 S.E.2d 155, 254 SC 128. 

20.5. S.C.—Glenn v. E 1. DuPont De Nemours & 
Co., 174 S E2d 155, 254 S.C 128. 

page 780 

21. Mich.—Doan v. Chesapeake & O. Ry. Co, 171 
N.W.2d 27, 18 Mich.App. 271. 

22.5. Ga.—Atlanta Newspapers, Inc. v. Shaw, 182 

S.E.2d 683, 123 Ga.App 848. 

25. Substitution of another name for defendant 
(2) Other matters. 

Mass.—Marino v. Trawler Emil C. Inc., 213 N.E,2d 
238, 350 Mass. 88 cert deti. 86 S.Ct. 1587, 384 U.S. 
960, 16 L.Ed.2d 673. 

Joint tortfeasor not added 
Cal.—Stambaugh v. Superior Court of Sonoma County, 
132 CaI.Rptr. 843, 62 C.A.3d 231. 

26. Ill.— Yakstis v. William J. Diestelhorst Co., Inc., 
378 N.E2d 591, 19 IlLDec. 90, 61 Ill.App.3d 833. 

Pa,—Desiderio v. R & R Tire Center, Inc., 363 A.2d 
1197, 242 Pa.Super. 135. 

page 781 

26.25. N.Y.—Estate of Birdsall, 399 N.Y.S.2d 686, 60 
A.D.2d 522. 

Allowance abuse of discretion 
Cal.—Mclntire v. Superior Court for Los Angeles 
County, 125 CaI.Rptr. 379, 52 C.A.3d 717. 

General rules permitting amendment 
of parties for misnomer are applica¬ 
ble.'^-^ 
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26.40. Misnomer of defendant 
N.Y.—Luce V. Pierce Muffler Shops, 272 N.Y.S.2d 845, 
51 Misc.2d 256, affd. 282 N.Y.S.2d 724, 28 A.D.2d 
826. 

27. US.—Carr v. Mineral Transport, Inc., C.A.Pa., 
425 F.2d 685. 

Fla,—^Jordan v. Jordan, App., 187 So.2d 68. 

Common question of law or fact required 
N Y.—McGee v. Horvat, 260 N.Y.S.2d 345, 23 A.D.2d 
271. 

27.10. U.S.—Gaddy v. Louisville & N.R. Co., CA. 
Ky. 386 F.2d 772. 

Huber v. Baltimore & O.R. Co., D.CMd., 241 
FSupp. 646—^Andrews v. Central Sur. Ins. Co, 
D.C.S C, 295 F.Supp. 1223 

Mo.—State ex rel. Slibowski v. Kimberlin, App., 504 
S.W.2d 237. 

Decedent’s first wife 

Fla.—Gamer v. Ward, 251 So 2d 252, mand. conf. to 
252 So.2d 371. 

Altered family relationships 
Fla.—^Evans v Atlantic Cement Co., App., 272 So 2d 
538. 

Allowing incompetent parent to act through 
guardian ad litem 

U.S.—O’Neal v Southern Ry. Co., D.C.Tenn., 403 
F.Supp. 1115. 

Alleged natural father 

N.M.—Dominguez v. Rogers, App., 673 P.2d 1338, 100 
N.M. 605, cert den. 675 P.2d 421, 100 N.M. 689 
28. Colo.—Hewlett v. Greenberg, 530 P.2d 1285, 34 
Colo.App. 356, app. after remand 539 P.2d 491. 
Ga.—State Farm Mut. Auto. Ins. Co., Inc. v. Five 
Transp. Co., 271 S.E.2d 844, 246 Ga. 447. 

Additionally, in cases involving federal 
statutes which must be maintained by 
the personal representative, it has 
been held that where the conflicting 
nature of the beneficial interests pre¬ 
vent the personal representative from 
acting for the benefit of all the alleged 
beneficiaries and the result is that a 
fiduciary is charged with a duty that 
he can not effectively perform, a bene¬ 
ficiary or his guardian may intervene 
in the -wrongful death action.'*-^ 

28.5. Ill.—^Knobloch v. Peoria and Pekin Union Ry. 
Co., 3 Dist., 454 N.E.2d 1083, 73 IllDec. 834. 118 
Ill.App.3d 205. 

§ 67. Declaration, Complaint, or Pe¬ 
tition 
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30.5. Vt.—Parent v. Beeman, 420 A.2d 866. 

31. Pleadings and not juty verdict determines 
right to maintain action 

Ariz.—DeLozier v. Smith, 522 P.2d 555, 21 Ariz.App. 
599, on reh. 524 P.2d 970, 22 Ariz.App. 136. 

32. Mo.—Bnggs v. Cohen, App., 603 SW.2d 20. 

Or.—Deman v. Erde, 640 P.2d 635, 55 Or.App. 863. 

Allegations held sufficient 

U.S.—Scott V. Eastern Air Lines, Inc., C,A.Pa., 399 
F.2d 14, cert. den. 89 S.a. 446, 393 U.S. 979, 21 
L.Ed.2d 439. 

Fla.—Rio v. Minton, App., 291 So.2d 214. 

Ga.—^Appling v. Jones, 154 S.E.2d 406, 115 Ga.App. 
301—^Marzetta v. Steinman, 160 S.£.2d 590, 117 
Ga.App. 471—Grubbs v. Duskin, 162 S.E.2d 762, 
118 Ga.App. 82. 

Ill—Graul v. Adrian, 205 N.E.2d 444, 32 I11.2d 345, 
N.Y.—Jones v. Herkimer County, 272 N.Y.S.2d 925, 51 
Misc.2d 130. 

R.I.—Brown v. Church of Holy Name of Jesus, 252 
A.2d 176, 105 R.I 322. 
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Wis.—Kelly V. Mohrhusen, 184 N.W.2(i 149, 50 Wis.2<l 
337. 

Wyo.-^ldman v. Bartshe, 480 P.2d 99. ) 

Allegatioiis held insufficient 
U.S.—^Thayer v. Perini Corp., D.C.R.I., 303 F.Supp. 
683. 

D.C.—^Wharton v. Jones, D.C., 285 F.Supp. 634. 

page 784 

37. Ga.~WUks v. Lingle, 144 S.E.2d 552, 112 Ga. 
App. 176. 

page 785 

41. Ga.—Sodcrhamn Mach. Mfg. Co. v. Wilson, 
App., 147 S.E.2d 817, 113 Ga.App. 308. 

43. U.S.—Durham v. Southern Ry. Co., D.CVa., 254 
F.Supp. 813. 

Wi$.-McKissick v. Schroeder, 235 N.W.2d 686, 70 
Wis.2d 825. 

44. Adult child need not prove dependency 

Wash.—Fancratz v. Turon, 473 P.2d 409, 3 Wash.App. 

182. 

49. Ala.—Payne v. Jones, 224 So.2d 230, 284 Ala. 
196. 

Allegation held sufficient 

N.C—Crawford v. Hudson, 165 S.E.2d 557, 3 RC. 
App. 555. 

§ 68. —— Act or Omission Causing 
Death 

page 786 

62. Allegations held sufficient 

(1) U.S.—Falk V. U.S., C.A.Ohio, 375 F.2d 561. 
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64. .Wrongful acts causing insanity and suicide 

(4) Other matters. 

Miss.—State for Use and Benefit of Richardson v. Edge* 
worth, 214 So.2d 579. 

66. U.S.—^Denny v. Seaboard Lacquer, Inc., C.A.Md., 
487 F.2d 485. 

Conn.—^Hataia v. Markiewicz, 224 A.2d 406, 26 Conn. 
Sup. 358. 

Mo,—Click V. Ballentine Produce Inc., 396 S.W.2d 609, 
app. dism. 87 S.Ct. 44, 385 U.S. 5, 17 L,Ed.2d 5. 
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77. Md.—Zcigicr v. F. St. Corp., 235 A.2d 703, 248 
Md, 223. 

Allegations held sufficient 

Ga.—Soderhamn Mach. Mfg. Co. v. Wilson, 147 S.E.2d 
817, 113 Ga.App. 308. 

81. Crime or negligence 

Ga.—Lovett v. Emory University, Inc., 156 S.E.2d 923, 
n6GaApp. 277. 

§ 69. — Death of Injured Person 
page 790 

96. Particnhur pleadings construed 

Mo.-Olick v: BaUentine Produce Inc., 396 S.W.2d 609, 
app. dism. 87 S.Ct 44, 385 U.S. 5,-17 L.Ed.2d 5. 

97. Allagitioiia held insufficient 

Tenn.—Lancaster v. Montesi, 390 S.W.2d 217, 216 
Tenn. SO. 

98. jPIcadiog held insufficient 

U.S.—Click V. Ballentine Produce, Inc. C.A.Mo., 343 
FJ2d 839, cert. den. 86 S-Ct 184, 382 U.S. 891, 15 
L.Ed.2d 149. 

§ 70. Statute Giving Right of 
Action 

5. U.S.—Petition of Oskar Tiedemann & Co., D.C 
Del., 236 ESupp. 895, revd. in part on oth. grds., 
remd. in part, CA., 367 F.2d 498, on. supp. 367 
F.2d 505, cert. den. 87 S.Q. 953, 386 U.S. 932, 17 
L.Ed.2d 805, cert. den. 87 S.a. 957, 386 U.S. 932, 


17 L.Ed.2d 805, reh. den. 87 S.Ct. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354. 

§ 71. -Existence of Benefi¬ 

ciaries 

page 791 

19. Mo.—Pittock V. Gardner, 530 S.W.2d 217. 

Okl.—^Deatherage v. Phipps, 441 P.2d 1020. 

page 793 

29. U.S.—Green v. Rc»s, D.C.Fla., 338 F.Supp. 365, 
affd., C.A., 481 F.2d 102, cert. den. 94 S.Ct. 577, 
414 U.S. 1068, 38 L.Ed.2d 473. 

Ohio—Fisher v. Butler, 224 N.E.2d 923, 11 Ohio Misc. 
116. 

35. U.S.—Gaddy v. Louisville & N.R. Co., C.A.Ky., 
386 F.2d 772. 

37. Ohio—Fisher v. Butler, 224 N.E.2d 923, 11 Ohio 
Misc. 116. 
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38. Ohio—Fisher v. Butler, 224 N.E.2d 923, 11 Ohio 
Misc. 116. 

§ 72. -Plaintiffs Capacity of 

Right to Sue 

43. Complaint in assumpsit must comply with Rule of 
Civil Procedure requiring that a pleading state 
whether the claim is based upon writing, and, if so, 
attach a copy of such writing. 

Pa.—^Berkebile v. Brantly Helicopter Corp., 35 D. & 
C.2d 124. 

44. U.S.—Longbottom v. Swaby, C.A.Fla., 397 F.2d 

45. 

Mo.—Pittock V. Gardner, 530 S.W.2d 217. 

Petition held not defective 

Mo.—Acton V. Shields, 386 ■s.,W.2d 363. 
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51.5, Mo.—State ex rel. Slibowski v. Kimberlin, App., 
504 S.W.2d 237. ‘ 

52. Ala.—^Alabama Power Co. v. White, 377 So.2d 
930. 

Allegations held sufficient 

(4) Other instances. 

Ala.—Hatas v. Partin, 175 So.2d 759, 278 Ala. 65. 

§ 73. -Compliance with Statu¬ 

tory Requirements 

page 796 

54.50. Mo.—Wessels v. Gipfel, App., 522 S.W.2d 
653. 

60. Ala.—Intematicnal Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America v. 
Hatas, 252 So.2d 7, 287 Ala. 344. 

Tolling by prior action not shown 

Tex.—^Francis v. Herrin Tramp. Co., 432 S.W.2d 710, 
app. after remand 473 S.W.2d 664, applying Louisi¬ 
ana law. 
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65. Ala.—Nicholson v. Lockwood Greene Engineers, 
Inc., 179 So.2d 76, 278 Ala. 497. 

§ 74. — Damages and Penalties 

page 798 

66. La.—Diefenderfer v. Louisiana Farm Bureau Mut. 
Ins. Co., App., 383 So.2d 1032, writ gr.. Sup., 384 
So.2d 985, two cases. 

Mo.—Acton v. Shields, 386 S.W.2d 363. 

Allegations held sufficient 

(6) Other allegations. 

W.Va.—Humphrey v. Armenakis, 142 S.E.2d 883, 149 
W.Va. 607. 


25A CJS 104 

Allegations held insufficient 

(2) Other allegations. 

U.S.—Thayer v. Perini Corp., D.C.R.I., 303 F.Supp. 
683. 

page 799 

74. Miss.—^Thornton v. Insurance Co. of North 
America, 287 So.2d 262. 

page 800 

81, Minn.—Range v. Buskirk Const. Co., 161 N.W.2d 
645, 281 Minn. 312. 

However, an allegation in excess of 
a statutory limit renders the pleading 
defective.®’-^ 

81.5, U.S.—Glick v. Ballentine Produce Inc., C.A. 
Mo., 343 F.2d 839, cert. den. 86 S.Ct. 184, 382 
U.S. 891, 15 L.Ed.2d 149. 

83. W.Va.—Humphrey v. Armenakis, 142 S.E2d 883, 
149 W.Va. 607. 

89. Allegations held sufficient 

Mo.—Glick v. Ballentine Produce Inc., 396 S.W.2d 609, 
app. dism. 87 S.Ct\ 44, 385 U.S. 5, 17 L.Ed.2d 5. 

90. Tex.—Bruner v. Clement Bros. Co., Civ.App., 446 
S.W.2d 588, err. dism. 

page 801 

93.5. Necessity of alleging support of child 

Fla.—Williams v. Legree, App., 206 So.2d 13. 

§ 76. Plea or Answer and Subse¬ 
quent Pleadings 

page 803 

20.50. Matters in reduction or avoidance of 
recovery' 

Ga.—Trice v. Wilson, 149 S.E.2d 530, 113 Ga.App. 
715. 

Contributory negligence of plaintiff 
U.S.—Lecointe v. Schyunberg, D.C.Virgin Islands, 268 
F.Supp. 939. 

21. Separate allegation of contributory negli¬ 
gence and assumption of risk 
U.S.—Lecointe v. Schyunberg, D.C.Virgin Islands, 268 
ESupp. 939. 

page 805 

41. Md.—Smith v. Westinghouse Elec. Corp., 291 
A.2d 452, 266 Md. 52. 

§ 77. Amended or Supplemental 
Pleadings 

page 806 

50. Amendment to show name as remarried 
refused 

Cal.—Cherri^ v. City and County of San Francisco, 
69 Cal.Rptr. 42, 262 C.A.2d 643. 

Amendments held permissible 
(7) Mass.—MacDonald v. Moore, 263 N.E.2d 464, 
358 Mass. 801. 

N.Y.—Fuller v. Preis, 308 N.Y.S.2d 264, 34 A.D.U 
514. 

Amendment to seek punitive damages denied 
Cal.—Grimshaw v. Ford Motor Co., 174 Cal.Rptr. 348, 
119 C.A.3d 757. 

U.S.—Drakatos v. R. B. Denison, Inc., D.CConn., 493 
F.Supp. 942. 

Fla.—Handley v. Anclote Manor Foundation, App., 253 
So.2d 501. 

51. Ky.—Sudderth v. White, App., 621 $.W.2d 33. 

page 807 

53. Amendment denied 
Mich.—Cannon v. Transamerican Freight Lines, 194 
N.W.2d 736, 37 Mich.App. 313. 
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Allowance held not abuse of discretion 
N.H--Oibbs V Prior, 220 A 2d 151, 107 NH. 218 
Refusal held error 

Del. — Gott V. Newark Motors, Inc., Super, 267 A 2d 
596. 

N.Y —Newton v. Aqua Flo Co., 4 Dept., 483 N Y.S.2d 
133, 106 A.D.2d 919. 

Denial not improper 

U.S.—Carlsen v. Javurek, C.A.S.D., 526 F.2d 202. 

57. Ill.—Berendt v. Baumann, 217 N.E.2d 490, 70 
ni.App.2d 148. 

58. Mo.—Bnggs V. Cohen, App, 603 S W.2d 20 

60.5. N.C—Kendrick v Cam, 162 S.E2d 155, 1 
N.C.App 557 

61. Fla—Metropolitan Dade County v Hicks, App., 
323 So 2d 590. 

page 808 

66. Mich.—Malone v. SCM Corp, 233 N.W 2d 872, 
63 Mich App. 11. 

page 809 

73.5. Rule modified by statute 

Ga.—Atlanta Newspapers, Inc. v. Shaw, 182 S.E2d 
683, 123 Ga.App. 848. 

74. Answer held amendable 
N Y.—Gumming v. United Air Lines, Inc., 338 N.Y. 
S.2d 20. 71 Misc 2d 1024. 

83. Laches 

N.Y.—Roberson v. First Nat. City Bank, 311 NY.S.2d 
601, 63 Misc.2d 105. 

page 810 

84, Del.—Gott v. Newark Motors, Inc., Super., 267 
A.2d 596. 

§ 79. Issues, Proof, and Variance 

90. N.C.—Bowen v. Constructors Equipment Rental 
Co., 196 S.E.2d 789, 283 N.C 395. 

Issues raised by pleadings 

(3) Other issues. 

Ariz.—Southern Pac. Co. v. Barnes, 415 P.2d 579, 3 
Ariz.App. 483. 

Strict statutory compliance necessary 
Mo.—Pedroli v. Missouri Pac. R.R., App., 524 S.W.2d 
882. 

page 811 

91. Ark.—Robertson v. Barnett, 516 S.W.2d 592, 257 
Ark. 365. 

Issues held within pleadings 
Ga.—Winston v. Oty of Austell, 179 S.E.2d 665, 123 
Ga,App. 183., 

Minn.—Bachman v. Liescr, 184 N.W.2ci 11, 289 Mmn. 
298. 

Tenn.—Noland v. Freeman, 385 S.W.2d 310, 53 Tenn. 
App. 644. 

95. U.S.—McSparran v. Pennsylvania R. Co., D.C. 
Pa., 258 F.Supp. 130. 

97. Mo.—Acton v. Shields, 386 S.W.2d 363. 

Wessels v. Gipfel, App., 522 S.W.2d 653. 

Va.—Marshall v. Goughnour, 269 S.E.2d 801, 221 Va. 
265. 

Allegations held necessary to be proved 

(3) Okl—H. L. Maness Truck Lines v. Lemmons, 
408 P.2d 288. 

(4) U.S.—Illinois Cent. R. Co. v. Kean, C.A.Iowa, 
365 F.2d 785. 

(6) Other allegations. 

U.S.—Durham v. Southern Ry. Co., D.C.Va., 254 
F.Supp. 813. 

page 812 

3. Proof of willful or wanton negligence un* 
necessary 

Okl.—Stewart v. Harris, 434 P,2d 902. 


7. Ala—Crenshaw v. Alabama Freight, Inc., 252 

So 2d 33, 287 Ala 372 

page 813 

8. Evidence held inadmissible under pleadings 

(3) Other evidence. 

Mich —Hall v. Iosco County Bd. of Road Com’rs, 140 
N.W.2d 761, 2 Mich.App. 511. 

(3) Okl—Deatherage v Phipps, 441 P2d 1020 

page 814 

19. Fla.—Booth v. Mary Carter Paint Co., App., 202 
So.2d 8. 

21. Ariz.—Kemp v. Pinal County, 442 P.2d 864, 8 
Ariz.App 41, app after remand 474 P.2d 840, 13 
Ariz. 121 

§ 80(1). Presumptions and Burden 
of Proof 

23.50. U.S—Vesey v U.S.. C.A.Cal., 626 F.2d 627. 
D.C—Kendall v. Gore Properties, Inc., 236 F.2d 673, 
98 U S.App.D.C. 378. 

Fla.—Pinkney v Pinkney, App., 198 So.2d 52. 

N Y —Kodak v. Fury, 298 N.Y S 2d 50, 31 A D.2d 816 
S C—Zorn v Crawford, 165 S.E.2d 640, 252 S.C. 127. 
S.D.—Gilbert v Root, 294 N.W.2d 431. 

Recovery by illegitimate child 
Va—Carroll v. Sneed, 179 SE2d 620, 211 Va 640. 
23,60. Mass—^Slaven v. City of Salem, 438 N.E2d 
348, 386 Mass. 885 

Mo —C.J.S. cited in Crain v. Webster Elec. Coopera¬ 
tive, 568 S W.2d 781, 797 

NC—Maynor v. Townsend, 162 SE.2d 677, 2 N.C. 
App 19 

Ohio—Bennison v Stillpass Transit Co., 214 N.E2d 
213, 5 Ohio St. 122 

Pa—Yandnch v. Radic, 435 A.2d 226, 291 Pa.Super. 

75. app. dism. 453 A.2d 304, 499 Pa 271. 

24. U.S—Helgesen v US., DCN.Y., 275 F.Supp 
789. 

Iowa—Mass v. Mesic, 142 N.W.2d 389, 258 Iowa 1301 
Mass —Slaven v. City of Salem, 438 N.E2d 348, 386 
Mass. 885. 

Mich.—Robertson v Devereaux, 188 N.W 2d 209, 32 
Mich.App 85 

N C.—Sowers v. Marley, 70 S.E.2d 670, 235 N.C. 607— 
Rogers v. Green, 113 S.E.2d 364, 252 N.C 214. 
Ohio—Bennison v, Stillpass Transit Co., 214 N.E2d 
213, 5 Ohio St. 122. 

Pa,—Antonson v. Johnson, 218 A.2d 123, 420 Pa. 558. 

Unseaworthiness 

U.S.-Walston v. Lambertsen. C.A.Wash., 349 F.2d 
660, cert. den. 86 S.Q. 553, 382 U.S. 980, 15 
L.Ed.2d 470. 
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25. U.S.—Jones v. U.S., C.A.N.Y., 399 F.2d 936, on 
remand, D.C, 304 F.Supp. 94, affd. 421 F.2d 
835—Hamilton v. Chaffin, C.A.Miss., 506 F.2d 
904. 

Ark.—Woodward v. Blythe, 439 S.W.2d 919, 246 Ark. 
791, app. after remand 462 S.W.2d 205, 249 Ark. 
793. 

D.C.—Waldon v* Covington, App., 415 A.2d 1070. 
Ill.—McInturfF v. Chicago Title & Trust Co., 243 
N,E.2d 657, 102 IlI.App.2d 39. 

Iowa—Mass v. Mesic, 142 N.W.2d 389. 258 Iowa 1301. 
Minn.—DeCourcy v. Trustees of Westminster Presby¬ 
terian Church, Inc, of Minneapolis, 134 N.W,2d 
326, 270 Minn. 560. 

Mo.—^James v. Sunshine Biscuits, Inc., 402 S.W.2d 364 
—Lands v. Boyster, 417 S.W.2d 942. 

Bailey v. Kershner, App., 444 S.W 2d 10. 
N.M.—Lopez V, Maes, App., 472 P.2d 658, 81 N.M. 

693, cert. den. 472 P.2d 984, 81 N.M. 721. 

N.Y.—Prink v. Rockefeller Center, Inc., 398 N.E.2d 
517, 48 N.Y.2d 309, 422 N.Y.S.2d 911. 
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N C.—Sowers v. Marley, 70 S E2d 670,235 N.C. 607- 
Whitson V. Frances, 83 S.E.2d 879, 240 N.C. 733— 
Rogers v Green, 113 S.E.2d 364, 252 N.C 214. 
Ohio—Bennison v. Stillpass Transit Co., 214 N.E.2d 
213, 5 Ohio St.2d 321 

Okl—Runyon v. Reid, 510 P.2d 943, 58 A.L.R.Sd 814 
Pa.—^Antonson v Johnson, 218 A.2d 123, 420 Pa 558. 
Evanuik v University of Pittsburgh, Western 
Psychiatric Institute and Clinic, 338 A.2d 636, 234 
Pa.Super. 287 

Hardy v. Clover Leaf Mills, 15 Chest. 34, affd. 
232 A.2d 755, 426 Pa 206. 

Tex.—Kelley v, Brazos Val. Cotton CHI Mill, Inc., 355 
S W.2d 739. 

» Va.—Bailey v, C. V Hunter, Inc., 148 S.E 2d 826, 207 
Va. 123—Moore v. A. P. Woodson Co., Inc., 193 
S.E 2d 800, 213 Va. 464 

W.Va.—Dulmg v. Bluefield Sanitarium, Inc., 142 S.E.2d 
754, 149 W.Va. 567. 

Burden not imposed 

US.—Hobart v, Sohio Petroleum Co., D.CMiss., 255 
F.Supp 972, affd., C.A.. 376 F.2d 1011. 

Degree of proof 

N Y.—Juiditta v. Bethlehem Steel Corp., 428 N.Y.S.2d 
535, 75 A.D 2d 126. 

25.5. U.S.—Gebhart v, Wilson Freight Forwarding 
Co., CA.Pa., 348 F.2d 129 

Pa —Hardy v. Clover Leaf Mills, 232 A.2d 755, 426 Pa. 
206 

Tenn.—Stinson v. Daniel, 414 S.W.2d 7, 220 Tenn. 70. 
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25.10. Pa.—McNett v Bnggs, 272 A.2d 202, 217 
Pa Super. 322. 

Fegely Estate v. Costello, Com.Pl., 31 Leh.LJ. 
13, affd. 208 A.2d 243, 417 Pa. 448. 

Tenn.—Stinson v. Daniel, 414 S.W 2d 7, 220 Tenn. 70. 

25.15. Pa.— Antonson v. Johnson, 218 A 2d 123, 420 
Pa. 558. 

Knoll V. Brubaker, Com.PL, 58 Lanc.Rev. 147— 
Miller v, Hosey, Com.PL, 69 Montg. 261—Grimm 
v. Muchoney, 39 West. 23. 

29. U.S.—Muirhead v. Pacific Inland Nav., Inc., D C. 
Wash, 378 F.Supp. 361. 

30.15. Causal connection between accident and 
death 

La.—Roy v. Robin, App., 173 So.2d 222, writ ref. 175 
So.2d no, 247 La. 877. 

Reliance on implied warranty of fftness 
U.S.—Green v. American Tobacco Co., C.A.F]a., 325 
F2d 673, cert. den. 84 S.Ct 1349, 135, 377 U.S. 
943, 12 L Ed 2d 306. 
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30.20. U.S.—DiSalvatorc v. U.S.,* D.C.Pa., 499 
F.Supp. 338. 

Md.—Wood V. Abell, 300 A.2d 665, 268 Md. 214. 
Presumption arises only if death results from 
the accident 

U.S.—Brain v. Elliott-spicher Motors, Inc., D.C.Pa., 
249 F.Supp. 695. 

Resolution of issue of due care where offsetting 
presumptions exist 

Neb.—Merritt v. Reed, 185 N.W.2d 261, 186 Neb. 561. 
30,30. Tenn.—Memphis Light, Gas and Water Divi¬ 
sion V. Goss, 494 S.W.2d 766. 

30.35. La.—Ebarb v. Southern Farm Bureau Cas. Ins. 
Co., App., 251 So.2d 100, writ den. 253 So.2d 215, 
259 U. 881. 

Pa.—McNett v. Briggs, 272 A.2d 202, 217 Pa.Super. 
322. 

31, Pa.—^Fegely Estate v, Costello, Com.Pl., 31 Leh. 

L.J. 13. affd. 208 A.2d 243, 417 Pa. 448. 

Tex.—Bradford v, Fort Worth Transit Co., Civ.App., 
450 S.W.2d 919, err, ref, no rev. err. 

In holding every killing to be pre¬ 
sumed without justification the burden 
is on the defendant to come forward 
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with evidence justifying his acts of kill- 

34 Wash.—Reese v. Qty of Seattle. 503 P.2d 64, 81 

Wash.2d 374, 83 A.L.R,3(i 157, cert. den. 94 S.Q. 
169, 414 U.S. 169, 38 L.Ed.2d 67. 

36. Ill.—Bliott V. Willis, 412 N.E2d 638, 45 Ill.Dec. 
287, 89 lll.App.3d 1144, affd. in part, revd. in part 
on oth. grds., 442 N.E2d 163, 65 Ill.Dec. 852, 95 
m.2d 530, on remand 447 N.E2d 1062, 69 Ill.Dec. 
627, 113 m.App.3d 848. 
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41. Ala.—^Alabama Great Southern R. C^o. v. Morri¬ 
son, 202 So.2d 155, 281 Ala. 310. 

Ariz.—Robledo v. Kopp, 409 P.2d 288, 99 Ariz. 367. 

42. Wash.—Raybell v. State, 496 P.2d 559, 6 Wash. 
App. 795. 

42.5. Wash.—Johnson v. Associated Sand & Gravel 
Co., 430 P.2d 944, 71 Wash.2d 738. 

4Z10. Violation of speed limit 

Mo.—Walker v. Massey, App., 417 S.W.2d 14. 

45. La.—^Mathews v. Stewart, App., 293 So.2d 209. 

46. Justification shown by defendant’s evi¬ 
dence 

Tex.—^Bradford v. Fort Worth Transit Co., Civ.App., 
450 S.W.2d 919, err. ref. no rev. err. 

47.5. Requirements for application of doctrine 

(2) La.—^D’AUesandro v. Edgar Murray Supply Co., 

App., 185 So.2d 34. 
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47.15. Doctrine held not to apply 

N.C—Farrow v. Baugham, 147 S.E.2d 167, 260 N.C. 
739—Battle v. Chavis, 147 S.E.2d 387, 266 N.C. 
778. 

5 80(2). — Contributory Negli¬ 
gence 

48. Ohio-Strahm v. B. & O.R.R. Co., 291 N.E.2d 
783, 32 Ohio App.2d 333. 

Wash.—Johnson v. Associated Sand & (jravel Co., 430 
P.2d 944, 71 Wash.2d 738. 

RaybeU v. State, 496 P.2d 559, 6 Wash-App. 795. 

49. N.C—Jedreys v. Gty of Burlington, 123 S.E2d 
500, 256 N.C 221 

49.5. N.Y.—^Biaun v. Consolidated Edison Co. of 
New York, 296 N.Y.S2d 61, 31 A.D.2d 165, affd. 
257 NX2d 901, 26 N.Y.2d 825, 309 N.Y.S.2d 
356. 

51. U.S.—Schultz & Lindsay Const Co. v. Erickson, 
C.A.ND., 352 F.2d 425—Webb v. Martin, C.A. 
PiL, 364 F.2d 229—Illinois Cent R. Co. v. Kean, 
C.A.Iowa, 3*65 F.2d 785—Nolan v. Sullivan, C.A. 
Del., 372 F.2d 776, stating Delaware and Pennsyl¬ 
vania law^Union Pac. R. Co. v. Jarrett, C.A.Ida- 
ho, 381 F2d 597—Briach v. Pennsylvania R. Co., 
CA.Pa., 462 F.2d 266—Green v. Parisi, C.A.Pa., 
478 F.2d 313. 

Petition of U.S., D.CN.C, 303 F.Supp. 1282— 
ancotta V. U.S., D.CMd., 362 F.Supp. 386—Allen 
V. U.S., D.CMo., 370 F.Supp. 992—McCullough v. 
U.S., D.CN.Y.. 538 F.Supp. 694—Reuter v. U.S., 
D.CPa., 534 F.Supp. 731. 

Ariz.—Robledo v. Kopp, 409 P.2d 288, 99 Ariz. 367. 
Cal.—Brown v. ConnoUy, 42 CaI.Rptr. 324, 398 P.2d 
596, 62 C2d 391, 11 A.L.R.3d 1348—Fniitridge 
Fire Dist. v. Judge, 50 Cal.Rptr. 457,412 P.2d 801, 
64 C2d 423. 

Taylor v. Rosiak, 45 Cal.Rptr. 759, 236 C.A.2d 

68 . 

Dd.—Bennett v. Andree, Super., 264 A.2d 353, aflTd. 
270 A.2d 173. 

Fla—Booth v. MSry Carter Paint Co., App., 182 So.2d 
292, app. after remand 202 So.2d 8. 

Idaho—Hainan Prudential Ins. Co. of America, 415 

P.2d 305, 91 Idaho 19—Petersen v. Parry, 448 P.2d 
653, 92 Idaho 647, 39 A.L.R.3d 1153. 

HI.—Dooley v. Darling, 324 N.E2d 684, 26 IlI.App.3d 
342. 


Iowa—Strang v. Frink, 135 N.W.2d 103, 257 Iowa 
1106—Marean v. Petersen, 144 N.W.2d 906, 259 
Iowa 557. 

Kan.—Waits v. St. Louis-San Francisco Ry. Co., 531 
P.2d 22, 216 Kan. 160. 

La.—LeJeune v. .State Through Dept, of Highways, 
App., 215 So.2d 150, writ ref. 217 So.2d 413, 253 
La. 321—Gant v. Aetna Ca&. & Sur. Co., App., 234 
So.2d 776, application den. 236 So.2d 503, 256 La. 
376—LaBlanc v. Blanchard's Estate, App., 266 
So.2d 918, writ ref. 268 So.2d 677, 263 La. 618. 

Me.—^Thorbjohnson v. Rockland-Rockport Lime Ck)„ 
Inc., 309 A.2d 240. 

Md.—Young v. Dietzel, 282 A.2d 150, 13 Md.App. 
159—Cluster v. Cole, 319 A.2d 320, 21 Md.App. 
242—Wilhelm v. Detroit Edison C:o., 224 N.W.2d 
289, 56 Mich.App. 116. 

Mich.—Schroen v. Taylor, 161 N.W.2d 780, 11 Mich. 
App. 582. 

Minn.—Schwalich v. Guenther, 166 N.W.2d 74, 282 
Minn. 504. 

Mo.—Meier v. Moreland, 406 S.W.2d 97—Foley v. 
Hudson, 432 S.W.2d 205. 

Neb.—Ldrenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23. 

N.D.—Bjerke v. Heartso, 183 N.W.2d 496. 

Ohio—Strahm v. B. & O.R.R. Co., 291 N.E2d 783, 32 
Ohio App.2d 333. 

Pa.—Williams v. Flemington Transp. Co., 207 A.2d 
762, 417 Pa. 26-Fegely v. Costello, 208 A.2d 243, 
417 Pa. 448—Antonson v. Johnson, 218 A.2d 123, 
420 Pa. 558. 

Karam v. Pennsylvania Power & Light Co., 208 
A2d 876, 205 Pa.Super. 318—Sadowski v. Eazor 
Exp., Inc., 249 A.2d 842, 213 Pa.Super. 471— 
McNett v. Briggs, 272 A.2d 202, 217 Pa.Super. 
322. 

Knoll V. Brubaker, 58 Lanc.Rev. 147—Miller v. 
Hosey, 69 Montg. 261. 

S.D.—Bothem v. Peterson, 155 N.W.2d 308, 83 S.D. 
84-Wibeto V. Ristvedt, 157 N.W.2d 343, 83 S.D, 
221—Dehnert v. Garrett Feed Co., 169 N.W.2d 
719, 84 S.D. 233. 

Tex.—Day v. McFarland, Qv.App., 474 S.W.2d 946, 
err, ref. no rev. err. 

Utah—DeMille v. Erickson, 462 P.2d 159, 2 Utah2d 
278, cert. den. 90 S.Ct. 1531, 397 U.S. 1079, 25 
L.Ed.2d 814. 

Va—Hagan v. Hicks, 165 S.E2d 421, 209 Va. 490- 
Charlottesville Music Center Inc. v. McCYay, 205 
S.E2d 674, 215 Va. 31. 

Wash.—CJ^. dted in Sehlin v. Chic., Mil., St. Paul & 
Pac, E Co., 686 P.2d 492,496, 38 Wash.App. 125. 

Nature and extent 

(1) Ohio—Stormont v. New Yoric <3ent. K. Co., 205 

N.E2d '74. 1 Ohio App.2d 414. 

(3) Cal—Bove v. Beckman, 46 Cal.Rptr. 164, 236 

C.A.2d 555. 

(10) Other matters. 

Minn.—Lustik v. Rankila, 131 N.W.2d 741, 269 Minn. 
515. 

Tex.—^Velasquez v. Levingston, Civ.App., 598 S.W.2d 
346. 

Wis.—Schoenfeldt v. Babcock, 133 N.W.2d 262, 26 
Wis.2d 569—Luedtke v. Shedivy, 186 N.W.2d 220, 
51 Wis.2d no. 

Waiver, etc. 

(2) Other statements. 

Wis.—Luedtke v. Shedivy, 186 N.W.2d 220, 51 Wis.2d 

110 . 

Procedure for invoking rule 

(1) Cal.—(Christensen v, Malkin, 45 Cal.Rptr. 836, 

236 CA.2dn4. 

In Illinois 

(1) III—^Hardware State Bank v. Cotner, 302 N.E2d 

257, 55 Ill2d 240. 

Turnbull v. Porter, 206 N.E2d 97, 55 IllApp.2d 
374. 

(5) III—Lobravico v. Checker Taxi Co., 228 N.E.2d 

196, 84 Ill.App.2d 20—MeInturff v. Chicago Title & 

Trust Co., 243 N.E2d 657, 102 IllApp.2d 39. 


No presumption under statute changing general 
rule 

Cal.—Hogue v. Southern Pac. Co., 81 Cal.Rptr. 765, 
460 P.2d 965, 1 C.3d 253. 

McDonald v. City of Oakland, 63 Cal.Rptr. 593, 
255 C.A.2d 816. 
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51.5. Mo.—Eddings v. Keller, 400 S.W.2d 164. 
N.Y.—Abbott V. St. Luke's Memorial Hospital Center, 

327 N.Y.S.2d 799, 38 A.D.2d 176. 

52. U.S.—Nolan'v. Sullivan, CA.Del, 372 F.2d 776. 
Idaho—Petersen v. Parry, 448 P.2d 653, 92 Idaho 647, 

39 A.L.R.3d 1153. 

Statutory presumption 

(1) Other matters. 

Minn.—Steinhaus v. Adamson, 201 N.W.2d 264, 294 
Minn. 387. 

52.5. Cal.—Bove v. Beckman, 46 (Cal.Rptr. 164, 236 
C.A.2d 555. 

53. U.S.—McGIinchey v. Baker, D.C.Pa., 356 F.Supp. 
1134. 

Kan.—Hagood v. Hall, 505 P.2d 736, 211 Kan. 46. 
Minn.—Steinhaus v. Adamson, 201 N.W.2d 264, 294 
Minn. 387. 

Pa.—Freund v. Huster, 75 Montg. 310, 73 York 63, 
revd. on oth. grds. 156 A.2d 534, 397 Pa. 652. 
Tenn.—Lemons v. Memphis Transit Management Co., 
413 S.W.2d 88, 56 Tenn.App. 737. 

Wis.—Newberger v. Pokrass, 148 N.W.2d 80, 33 Wis.2d 
569—Moose v. Western States Mut. Ins. (Co., 163 
N.W.2d 183, 41 Wis.2d 120. 

53.10. Iowa—Froman v. Perrin, 213 N.W.2d 684. 
Wis.—Moose v. Western States Mut. Ins. Co., 163 

N.W.2d 183, 41 Wis.2d 120. 

53.15. NJ.—Jurman v. Samuel Braen, Inc., 222 A.2d 
78, 47 NJ. 586. 

54. Wis.—Moose v. Western States Mut. Ins. Cd., 163 
N.W.2d 183, 41 Wis.2d 120. 
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55. S.D.—Wibeto v. Ristvedt, 157 N.W.2d 343, 83 
S.D. 221. 

In Maryland 

(3) Other matters. 

Md.—Bratton v. Smith, 261 A.2d 777, 256 Md. 695. 

55.5. U.S.—Gatenby v. Altoona Aviation Corp., D.C 
Pa.. 268 F.Supp. 599, affd., C.A., 407 F.2d 443. 

Neb.-Gerhardt v. McChesney, 314 N.W.2d 258, 210 
Neb. 351. 

Wis.—Moose v. Western States Mut. Ins. Co., 163 
N.W,2d 183, 41 Wi8.2d 120-Luedtkc v. Shedivy, 
186 N.W.2d 220, 51 Wis.2d 110. 

Presumption as to airplane pilot. 

D.C.—Neff V. U.S., CA., 420 F.2d 115, 136 U.S.App. 
D.C. 273, cert. den. 90 S.Q. 1500, 397 U.S. 1066, 
25 EEd.2d 687. 

55.10. U.S.—Schultz & Lindsay Const. (Co. v. Erick¬ 
son, C.A.N.D., 352 F.2d 425. 

Iowa—Spry v. Lament, 132 N.W.2d 446, 257 Iowa 321 

Observation required 

(10) U.S.—Illinois Cent. E (Co. v. Kean, C.A.Iowa, 
365 F.2d 785. 

56. U.S.—(Carstens Plumbing & Heating (Co. v. Epley, 
CA.Iowa, 342 F.2d 830. 

Ky.—Lowe v. McMurray, 412 S.W.2d 571 
Neb.—Sheets v. Davenpori 150 N.W.2d 224, 181 Neb. 
621. 

59. Neb,—Sheets v. Davenport. 150 N.W.2d 224, 181 
Neb. 621. 

59.10. lowa-^trang v. Frink, 135 N.W.2d 103, 257 
Iowa 1106. 

Neb.-Sheets v. Davenport, 150 N.W.2d 224, 181 Neb. 
621. 

59.15. Mo—Walker v. Massey. App., 417 S.W.2d 14. 

60. Kan—Trimble v. Coleman Co„ 437 P.2d 219, 200 
Kan. 350. 
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Pa.—Karam v. Pennsylvania Power & Light Co., 208 
A.2d 876, 205 Pa.Super. 318 
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55.15. U.S.—Schultz & Lindsay Const Co. v. Erick¬ 
son, C.A.N.D., 352 F.2d 425. 

55 JO. Interest of witnesses 

(3) Other statements 

Cal.-—Bove v. Beckman, 46 Cal.Rptr 164, 236 C A,2d 
555. 

56. Mich.—Young v. Groenendal, 159 NW2d 158, 
10 Mich.App 112, affd 169 NW2d 920, 382 
Mich. 456—Ruotsala v. Holzhauer, 180 N.W2d 
636, 24 Mich.App 571 

N.D.—Trautman v. New Rockford-Fessenden Co-op 
Transport Ass’n, 181 N W2d 754. 

In California 

(3) Other statements 

Cal.—Bove v. Beckman, 46 Cal.Rptr. 164, 236 C A.2d 
555. 
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57. Mich—Cook v Grand Trunk Western R Co, 
141 N.W.2d 682, 3 Mich.App. 112. 

59.5. Cal.—Taylor v. Rosiak, 45 Cal.Rptr. 759, 236 

C. A.2d 68. 

59.10. La —Ebarb v. Southern Farm Bureau Cas. Ins 
Co., App., 251 So.2d 100, writ den. 253 So.2d 215, 
259 La. 881. 

Mich.—Young v. Groenendal, 159 NW.2d 158, 10 
Mich.App. 112, affd 169 nw2d 920, 382 Mich 
456 

Action under comparative negligence statute 
Colo.—Simpson v. Anderson, App, 517 P.2d 416, 33 
Colo App. 134, revd on oth. grds., 526 P 2d 298, 
186 Colo. 163. 

59.15. Minn.—Benson v Dunham, 174 N.W 2d 687, 
286 Minn. 152. 

60. U.S.—Perry v McVcy, C.A.Md, 345 F 2d 897- 
Schultz & Lindsay Const. Co v. Erickson, C.A 
N.D., 352 F.2d 425—Illinois Cent. R. Co. v 
Kean, C.A.Iowa, 365 F.2d 785. 

Green v. Philadelphia Gas Works, D.C.Pa, 333 
F.Supp, 1398, affd., C.A., 478 F.2d 313. 

Cal.—Bove v. Beckman, 46 CalRptr. 164, 236 CA.2d 
555. 

Kan.—Hagood v. Hall, 505 P.2d 736, 211 Kan. 46 
Mich.—Cook V. Grand Trunk Western R. Co., 141 
N.W.2d 682, 3 Mich App. 112. 

Pa—Laubach v. Haigh, 252 A.2d 682, 433 Pa. 487. 
S.D.—Dehnert v. Garrett Feed Co., 169 N.W.2d 719, 
84 S.D. 233, 

Tex—Day v. McFarland, Civ.App., 474 S.W.2d 946, 
err. ref. no rev, err. 

Wis.—Schramski v. Hanson, 173 N.W.2d 655, 45 
Wis.2d 698. 
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61.5. Cal.—Fruitridge Fire Dist, v. Judge, 50 Cal. 
Rptr. 457, 412 P.2d 801, 64 C.2d 423. 

Taylor v. Rosiak. 45 Cal.Rptr. 759, 236 C,A.2d 
68—Chnstensen v. Malkin, 45 Cal.Rptr, 836, 236 

C. A,2d 114. 

62. U.S.—Schiavoni v. Honus Wagner Co., C.A.Pa., 
396 F.2d 757, cert. den. 89 S.Ct. 671, 393 U S 
1042, 21 L.Ed.2d 591, reh. den. 89 S.Ct 894, 393 
U.S. 1113, 21 L.Ed.2d 815. 

Pa.—Fcgcly Estate v. Costello, Com.PL, 31 Lch.L.J, 13, 
affd. 208 A.2d 243, 417 Pa. 448. 

63. U.S.—Hclgesen v. U.S., D.C.N.Y., 275 F.Supp. 
789—Sawyer v. U.S., D.C.N.Y., 297 F.Supp. 324, 
affd., C.A., 436 F.2d 640—Ambrose v. Wheatley, 

D. CDel, 321 F.Supp. 1220—McCullough v, U.S., 
D.C.N.Y., 538 F.Supp. 694. 

D.C—Neff V. U.S., CA., 420 F.2d 115, 136 U.S.App. 

D. C 273, cert. den. 90 S.Ct. 1500, 397 U.S. 1066, 
25 L.Ed,2d 687. 

Iowa—Meyer v. Schumacher, 160 N.W,2d 433. 

Kan,—Bogle v. Conway, 422 P.2d 971, 198 Kan. 166. 


Me.—Thorbjohnson v. Rockland-Rockport Lime Co., 
Inc., 309 A 2d 240. 

N.H.—Wright v Connecticut Val. Elec. Co., 206 A.2d 
103, 106 N.H. 113 

N.J.—Kent v. Hudson County, 245 A 2d 747, 102 
NLSuper 208, affd. 251 A 2d 760, 53 NJ 546 
N Y—Verdino v Hayes, 201 N.YS.2d 853, 10 A.D.2d 
978—Cruz v. Long Island R Co., 284 N Y.S 2d 
959, 28 A.D.2d 282—Gonzalez v Concourse Plaza 
Syndicates, Inc., 298 N.Y.S 2d 167, 31 AD.2d 401, 
app. after remand 324 N Y S 2d 962, 37 A D 2d 
822—Albarello v City of New York, 343 N.Y.S 2d 
1012, 41 A.D.2d 926—Pascoe v Long Island R. 
Co., 355 N Y.S.2d 167, 44 A D 2d 829—Hawkins 
v Unterbom, 369 NY.S.2d 233, 48 A.D 2d 176. 

Crossett v Natali, 303 N Y S.2d 428, 60 Misc.2d 
312—Tickel v Oddo, 320 NY.S.2d 268, 66 
Misc 2d 386 

N.C—Raper v Byrum, 144 S.E2d 38. 265 NC. 269. 
In Connecticut, Maine, Massachusetts, and Ver¬ 
mont 

(1) Me.—Parker v Hohman, 250 A.2d 698 

page 830 

64.5, Me.—Bmette v. Le Page. 123 A 2d 771, 152 Me. 
98 

N.Y.—Schomer v. Andy Le Grow, Inc., 198 N.Y S 2d 
974 

65. N.Y—Soto V State, 286 N.YS.2d 993, 55 
Misc 2d 1035, revd on oth grds. 333 N Y S.2d 
588, 39 A.D 2d 993. 

67. Ill—Storm v. Brown, 303 NE2d 42, 15 III 
App 3d 29 

Iowa—Mass v. Mesic, 142 N.W.2d 389, 258 Iowa 1301 
Ohio—Stormont v New York Cent R Co, 205 N.E 2d 
74, 1 Ohio App 2d 414 

There have been adjudications as to 
the burden of proof of contributory 
negligence when other causes of action 
are joined with a wrongful death ac- 
tion.'’>5 

67.15. Statute strictly construed 
N y.—Crossett v. Natali, 303 N.Y.S.2d 428, 60 Misc.2d 
312 

§ 81. Admissibility 
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69. U.S.—Feldman v. Allegheny Airlines, Inc., D C. 
Conn., 382 F.Supp. 1271, affd, in part, revd. in 
part on oth grds., C.A., 524 F,2d 384, on remand, 
D.C., 452 F.Supp. 151 
Evidence held admissible 
(1) Ala.—Estes Health Care Centers, Inc. v. Banner- 
man, 411 So 2d 109. 

Ind.—Lustick v Hall, App., 403 N.E 2d 1128 
NY.—Brereton v McEvoy, 353 N.Y.S.2d 512, 44 
A.D.2d 594. 

Ohio—Ferrebee v. Boggs, 263 N.E,2d 574, 24 Ohio 
App.2d 18. 

Neb.—Ripp v Riesland, 141 N.W.2d 840, 180 Neb. 
205. 

Tex.—Deanng v. Nutter, 402 S.W.2d 889. 

Evidence held inadmissible 
(I) U.S —Abcrncthy v. Utica Mut. Ins Co, C.A. 
N C., 373 F,2d 565—Humble v. Mountain State Const. 
Co., CA.Ky., 441 F.2d 816. 

Ariz.—^Taylor v. Southern Pac. Transp Co., 637 P.2d 
726, 130 Ariz 516. 

Hing v. Youtsey, 460 P.2d 646, 10 Ariz.App. 
540—State v. Cress, 528 P.2d 876, 22 Ariz.App. 
490 

Cal—Dc Cruz v. Reid, 70 Cal.Rptr. 550, 444 P.2d 342, 
69 C2d 217. 

Fla,—O’Neal v. Ray, App., 213 So.2d 1. 

Ga.—Wright v. Dilbeck, 176 S.E.2d 715, 122 Ga,App. 
214. 

Ind.—Lustick v. Hall App., 403 N.E 2d 1128, 

Mo.—Eddings v. Keller. 400 S.W.2d 164. 
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N.Y.—In re Nasir’s Estate, 319 N.YS.2d 637. 36 
A.D.2d 678. 

R.I.—Wiesel v Cicerone, 261 A.2d 889, 106 R.I. 595. 
Tex.—A. Robinson Sons, Inc. v. Ellis, Civ App., 412 
S.W,2d 728, err. ref. no rev. err.—Donaghey v. Van 
Cleave, Civ.App., 456 S.W 2d 524, err, ref no rev. 
err 

Va—Edwards v. Syrkes, 179 S.E.2d 902, 211 Va. 600. 

(2) Ind.—Wallace v Woods, 271 N.E.2d 487, 149 
Ind App. 257 

(4) Prior conviction of deceased. 

Ga.—A-1 Bonding Service, Inc. v. Hunter, App., 186 
S E 2d 566, 125 Ga App. 173, affd. 189 S.E.2d 392, 
229 Ga 104. 

69.15. Ark.-Stull v. Ragsdale, 620 S W,2d 264, 273 
Ark. 277, 26 A.L.R.4th 385. 

Ind—Richmond Gas Corp. v. Reeves, App, 302 
NE2d 795, 158 Ind.App. 338. 

69.20. Tex.—Missoun Pac. R. Co v. Rose, Civ.App., 
385 S.W 2d 492, err ref no rev. err. 

Sobriety 

III—Patarozzi v. Prairie States Oil & Grease Co., 218 
N.E2d 113, 71 IllApp.2d 155. 

69.30. Neb.—Selders v Armentrout, 220 NW.2d 
222, 192 Neb. 29L 
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69.50. Colo.—Beeson v Kelran Constructors, Inc., 
608 P2d 369, 43 Colo.App 505. 

79. Ala.—Farley v. State, 182 So 2d 364, 279 Ala. 98. 

After producing evidence of self de¬ 
fense defendant may introduce evi¬ 
dence of the violent character of the 
deceased.^’ ^ 

87.5. Ala—Farley v. State, 182 So 2d 364, 279 Ala. 
98. 

§ 82. -Cause of Death 
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89. US.—McCurdy v. Greyhound Corp., C.A.Pa., 
346 F.2d 224. 

Mo.—Lands v. Boyster, 417 S.W 2d 942. 

N.J.—Small V. Rockfcld, 330 A.2d 335, 66 N.J. 231, 87 
A.L.R.3d 829. 

Pa.—Evanuik v. University of Pittsburgh, Western Psy¬ 
chiatric Institute and Clinic, 338 A.2d 636, 234 
Pa.Super 287. 

Exclusion held proper 

(4) Other instances, 

U.S.—McSparran v. City of Philadelphia, C.A.Pa., 433 
F2d 976 

Good health immediately before accident 
III—Manion v. Brant Oil Co., 229 N.E.2d 171, 85 
IllApp.2d 129. 

§ 84. -Character and Habits of 

Deceased 
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97. Fla —C.J.S. cited in Locke v. Brown, App., 194 
So 2d 45, 46. 

98. Ill—Hardware State Bank v. Cotner, 302 N.E.2d 
257, 55 Ill2d 240. 

Turnbull v. Porter, 206 N.E.2d 97, 55 IllApp.2d 
374—McElroy v. Force, 220 N.E.2d 761, 75 III 
App.2d 441, affd. 232 N.E.2d 708, 38 Ill2d 528— 
Mclnturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IllApp.2d 39—Pritchett v. Steink- 
er Trucking Co., 247 N.E,2d 923, 108 IllApp.2d 
371—Dooley v. Darling, 324 N.E.2d 684, 26 Ill. 
App.3d 342—Gardner v, Geraghty, 423 N.E.2d 
1321, 53 IllDec. 517, 98 IllApp.Bd 10. 

Ky.—Empire Metal Corp. v Wohlwender, 445 S,W.2d 
685. 

Mo.—C.J.S. cited in Hawkins v. Whittenberg, 587 
S.W.2d 358, 364. 
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Testimony of coemployee 

IlL—Ploense v. Illinois Power Co., 275 N.E.2d 920, 2 
Ill.App.3d 874. 

99. Mo.~-CJ.S. cited in Waljer v. Massey, 417 
S.W.2d 14, 24. 

Wis.—Holzen v. Mueller, 195 N.W.2d 635, 54 Wis.2d 
388. 

1. DL—TumbuU v. Porter, 206 N.R2d 97. 55 HI. 

App.2d 374. 

Cafe or negligence 

Fla.-—Locke v. Brown, App., 194 So.2d 45. 

What coBstitates eyewitness 

(3) Other matters. 

U.S.~-Halcy v. Baltimore & O.R. Co., C.A.IU., 341 
F.2d 732, cert. den. 86 S.a. 121, 382 U.S. 861, 15 
L.Ed.2d 99. 

§ S5, -Condition of Body 
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3. EWdence held inadmissible 

Va.~Bree(ling v. Johnson, 159 S.£.2d 836, 208 Ya. 652. 

4, Colo.—^Reidesd v. Blank, 407 P.2d 30. 

§ 86. Weight and Sufficiency 

10. Eyidence held saffidentf etc. 

(1) U.S.—Mercer v. Theriot, La., 84 S.Ct. 1157, 377 
U.S. 152, 12 LEd.2d 206, reh, den. 84 S.Q. 1643, 377 
U.S. 973, 12 LEd.2d 743. 

Laird v. Hudson Engineering Corp., C.A.La., 

449 F.2d 216, cert den. 92 S.0.1177, 405 U.S. 955, 
31 L.Ed.2d 232. 

(4) Tea.—^Bradford v. Fort Worth Transit Co., Civ. 
App., 450 S.W.2d 919, err. ref. no rev. err. 

(8) Mass.—Noon v. Beford, 209 N.E2d 292. 349 
Mass. 537. 

N.C—Southern Nat Bank of N.C. v. Lindsey, 142 
S.E2d 357, 264 N.C 585—Wilson v. Lawson. 147 
S.E2d 579. 267 N.C 103. 

Tex.—^Bradford v. Fort Worth Transit Co., Cv.App., 

450 S.W.2d 919, err. ref. no rev. err. 

(2) U.S.—Dillon v, Crowe, CJLLa,, 406 F.2d 1321. 
(10) U.S.—Weeks v. Alonzo Cothron, Inc., CA.Fla., 

493 F.2d 538. 

(10) U.S.—Coyne v. Marquette Cement Mfg. Co., 
D.CPa., 254 F.Supp. 380—Hobart v. Sohio Petroleum 
Co., D-CMias, 255 F.Supp. 972, affd., CA.. 376 F.2d 
1011—Whitley v. Georgia Western & Watldns Motor 
Lines, Inc., p.CTenn., 299 F.Supp. 1238. 

Ariz.—LeRoy v. PhilUps, 399 P.2d 669, 97 Ariz. 263. 
Fla.—Ridgewood Groves, Inc. v. DowdI, App., 189 
So.2d 188, 

bKL-Jackson v. Stellingwerf, 210 N.E2d 49, 138 Ind. 
App. 65. 

La.—Averette v. Travelers Ins. Co., App., 174 So.2d 
881. 

Mass.—Campben v. Leach, 225 N.E2d 594, 352 Mass. 
367. 

Miss.—New Orleans & N.ER. Co. v. Phillips, 172 
Sa2d 414, 252 Miss. 438-StBte for Use and Bene> 
fit of Richardson v. Edgeworth, 214 So.2d 579. 
Mo.-Calvert v. Super Propane Corp., 400 S.W.2d 133. 
N.y.—Wragge v, Lizza Asphalt Const Co., 270 N.Y. 
S.2d 616, 17 N.Y.2d 313, 217 N.E2d 666. 

Gonzalez v. Concourse Plaza Syndicates, Inc., 
298 N.Y.$.2d 167. 31 A.D.2d 401, app. after re¬ 
mand 324 N.Y.S.2d 962, 37 A.D.2d 821 
N.C—King v. Bonaidi, 148 S.E2d 32, 267 N.C. 221. 
Etidciice held to justify rerdict 

(1) Ga.—Thornton v. Gaillard, 141 S.E.2d 771, 111 
Ga.App. 371. 

III.—Miller v. Pillsbury Ca, 206 N.E2d 272, 56 lU. 

App.2d 403, affd. 211 N.E2d 733, 33 I11.2d 514. 
Mich.—Kujawski v. Boyne Mountain Lodge, Inc., 162 
N.W.2d 105, 11 MichApp. 641. 

(2) Tex.—Bradford v. Fort Worth Transit Co., Cv. 
App., 450 S.W.2d 919, err. ref. no rev, err. 

Efidence held insufficient, etc. 

(4) Neb.—Lorenzoi v. Continental Baking Co., 141 
N.W.2d 163, 180 Neb. 23. 


Pa.—Fegely v. Costello, 208 A.2d 243, 417 Pa. 448. 

(6) Ark.—Hayes Bros. Flooring Co. v. Carter, 401 
S.W.2d 6, 240 Ark. 522. 

Iowa—Mass v. Mesic, 142 N.W.2d 389, 258 Iowa 1301. 
La.—Miers v. Truck Ins. Exchange, App., 180 So.2d 
559. 

N.C—Sanders v. Polk, 141 S.E2d 479, 264 N.C. 309. 
Pa.—Fegely v. Costello. 208 A.2d 243, 417 Pa. 448. 
T®i,—Nutter v. Dearing, Civ.App., 400 S.W.2d 346, 
' err. ref. no rev. err.. Sup., 402 S.W.2d 889. 

Wash.—Hewitt v. Miller, 521 P.2d 244, 11 Wash.App. 
72. 

Eyidence held not to support yerdict 
(1) N.C.—Farrow v. Baugham, 147 S.E.2d 167, 266 
N.C 739. 

Dependent upon age and circumstances of each 
case for loss of child 

Tex.—Continental Cas. Co. v. Thomas, Civ.App., 463 
S.W.2d 501. 
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Fla.—Marks v. Delcastillo, App., 386 So.2d 1259. 
Ind.—Jackson v. Stellingwerf, 210 N.E.2d 49, 138 Ind. 
App. 65. 

La—Garit v. Aetna Cas. & Sur. Co., App., 234 So,2d 
776, application den. 236 So.2d 503, 256 La. 376. 
Tex.—Bradford v. Fort Worth Transit Co., Civ.App., 
450 S.W.2d 919, err. ref. no rev. err. 

11. Va—Smith v. Givens, 290 S.E2d 844, 223 Va 
455. 
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13. U.S.—Jones v. U.S.. C.A.N.Y., 399 F.2d 936, on 
remand, D.C., 304 F.Supp. 94, affd. 421 F.2d 835. 
Joflfe V. U.S., D.CN.Y., 296 F.Supp. 1368. 

N.Y.—Wragge v. Lizza Asphalt Const. Co., 270 N.Y. 
S.2d 616, 17 N.Y.2d 313, 217 N.E.2d 666. 

Cole v. New York Racing Ass’n 266 N.Y.S.2d 
267, 24 A.D,2d 993, affd. 217 N.E.2d 144, 17 
N.Y.2d 761, 270 N.Y.S.2d 421—Cruz v. Long 
Island R. Co., 284 N.Y.S.2d 959, 28 A.D.2d 282— 
Inverso v. Whitestone Transit Mix Corp., 290 N.Y. 
S.2d 953,' 30 A.D.2d 565—Gonzalez v. Concourse 
Plaza Syndicates, Inc., 298 N.Y.S.2d 167, 31 
A.D.2d 401, app, after remand 324 N.Y.S.2d 962, 
37 A.D.2d 822—James v. Holder, 309 N.Y.S.2d 
385, 34 A.D.2d 632—Snell v. Motor Vehicle Acc. 
Indemnification Corp., 310 N.Y.S.2d 828, 34 
A.D.2d 872—In re Lattimorc’s Estate, 316 N.Y. 
S.2d 363, 35 A.D.2d 1069—Jamison v. Walker, 369 
N.Y.S.2d 469, 48 A.D.2d 320-Mildner v. Wagner, 
453 N.Y.S.2d lOO, 89 A.D.2d 638. 

Morales v. New York State Thruway Authority, 
262 N.Y.S.2d 173, 47 Misc.2d 153. 

133. Prima fade shovring sufficient 
Mont.—Knowlton v. Sandaker, 436 P.2d 98, 150 Mont. 
438. 

N.Y.—Wragge v. Lizza Asphalt Const. Co., 270 N.Y. 
S,2d 616, 17 N.Y.2d 313, 217 N.E2d 666, 17 
N.Y.S.2d 313, 270 N.y.S.2d 616. 

13.10, N.Y.—MUdner v. Wagner, 453 N.Y.S.2d 100, 
89 A.D.2d 638. 

16. Ill.—Hamel v. Delicate, 244 N.E2d 401, 104 Ill. 
App.2d 241. 

N.Y.—Wragge v. Lizza Asphalt Const. Co., 270 N.Y. 
S.2d 616, 17 N.Y.2d 313, 217 N.E2d 666. 
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18. Iowa—Strang v. Frink, 135 N.W.2d 103, 257 Iowa 
1106. 

Eyidence held sufficient, etc. 

(1) Mass.—Lindpen v. MarrafTa, 215 N.E2d 110, 
350 Mass. 376. 

(2) K’y.—George v. Evans, 405 S.W.2d 285. 

(3) La.—Homer v. Local Cab Co., App., 187 SoJZd 

121 . 

Tex.—Myles v. A. J. Jackson Garbage Disposal Service, 
av.App., 401 S.W.2d 723. 

(6) N.C—Southern Nat. Bank of N.C. v. Lindsey, 
142 S.E2d 357, 264 N.C 585. 
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Eyidence held insufficient, etc.^ 

(1) U.S.—Schwentker v. U.S., D.C.S.D., 303 RSupp 
518, 

(2) U.S.—Carstens Plumbing & Heating Co. v. Epley 
CA.Iowa, 342 F.2d 830. 

Application of higher standard to pain and suf¬ 
fering because of Dead Man’s Act rejected 
N.J.—Germann v. Matriss, 260 A.2d 825, 55 NJ. 193. 
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22. Eyidence held insufficient 

U.S.—Nolan v. Sullivan, C.A.Del., 372 F.2d 776. 

“Careful habit'' evidence merely 
tends to prove the decedent's due 
care.^^'* 

22.1. Ill.—Storm v. Brown, 303 N.E2d 42, 15 III 
App.3d 29. 

22.5. Evidence held insufficient 

U.S.—Erwin v. Keck. C.A.Ky., 351 F.2d 403. 

La.—Homer v. Local Cab Co., App., 187 So.2d 121, 

§ 87. -Cause of Death 

23. Neb.—Beebe v. Sorensen Sand and Gravel Co., 
308 N.W.2d 829, 209 Neb. 559. 

25. ni—Hamel v. Delicate, 244 N.E.2d 401, 104 Ill. 
App.2d 241. 

Tex.—El Paso Natural Gas Co. v. Harris, Civ.App., 436 
S.W.2d 408, err. ref. no rev. err. 
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26. Evidence as to good health immediately 
prior to injury 

III—Manion v. Brant Oil Co., 229 N.E2d 171, 85 
m.App.2d 129. 

27. R.I.—Allen v. State, 420 A.2d 70. 

29. Ill—MeInturff v. Chicago Title & Trust Co., 243 
N.E.2d 657, 102 IllApp.2d 39. 

32, N.Y.—Wragge v. Lizza Asphalt Const. Co., 270 
N.Y.S.2d 616. 17 N.Y.2d 313, 217 RE.2d 666. 

Cole V. New York Racing Ass’n, 266 N.Y.S.2d 
267, 24 A.D.2d 993, affd. 217 N.E2d 144, 17 
N.Y,2d 761, 270 N.Y.S,2d 421—In re Lattimore’s 
Estate, 316 N.y.S.2d 363, 35 A.D.2d 1069. 
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33. Expert testimony required 

Mo.—James v. Sunshine Biscuits, Inc., 402 S.W.2d 364. 
Evidence held sufficient 
(1) U.S.—Brandon v. Vale & Townc, Mfg. Co., C.A. 
Pa,, 342 F.2d 519—Gasperino v. Larsen Ford, Inc., 
C.A.N.Y., 426 F.2d 1151, cert. den. 91 S.Ct 238, 400 
U.S. 941, 27 LEd.2d 245. 

Downing v. Ulmer, D.C.S.C., 253 F.Supp. 694— 
Schwentker v. U.S., D.C.S.D., 303 F.Supp. 518. 
Ariz.—Kennecott Copper Corp. v. McDowell, 413 P.2d 
749, 100 Ariz. 276. 

Cal.—Hastie v. Handeland, 79 Cal.Rptr. 268, 274 
CA.2d 599, • 

Ga.—Lee v. Augusta Coach Co„ 153 S.E2d 429, 223 
Ga. 72, on remand 154 S.E2d 689, 115 Ga.App 
, 511. 

National Dairy Products Corp. v. Durham, 154 
S.E.2d 752, 115 Ga.App. 420. 

Ill—Eggimann v. Wise, 206 N>E2d 472, 56 ni.App.2d 
385-Hamel v. Delicate. 244 N.E.2d 401, 104 111 
App.2d 241. 

National Bank of Bloomington v. Pickens, 289 
N.E.2d 64, 8 m.App.34 58, 

Ky.—City of Louisville v. Stuckenborg, 438 $.W.2d 94, 
40 A.L.R.3d 1213. 

La.—Rezza v. Cziffcr, App., 186 So.2d 174—Crockett 
V. U,S. Fidelity & Guaranty Co., App., 229 So.2(l 
169, writ ref. 230 So.2d 589, 255 La. 286. 

Mass.—Lindgren v. Marraffa, 215 N.E2d llO, 350 
Mass. 376—McGrath v. G. k P. Thread Corp,, 228 
N.E2d 450, 353 Mass. 60. ^ 
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Miss—New Orleans &. N.R. Co. v Thornton, 191 
So.2d 547—State for Use and Benefit of Richardson 
V. Edgeworth, 214 So 2d 579. 

Mo.—Calvert v. Super Propane Corp., 400 S W.2d 133. 
Neb.—Lorenzen v Continental Baking Co., 141 N W 2d 
163, 180 Neb. 23. 

N.C.—Southern Nat. Bank of N.C v. Lindsey, 142 
S.E.2d 357, 264 N.C. 585—King v. Bonardi, 148 
S.E.2d 32, 267 N.C. 221 

Tex.—Mitchell v. Akers, Civ.App., 401 S.W.2d 907, 20 
A.L.R.3d 1385, err. ref. no rev. err.—Hams v 
Reeves, Civ.App., 421 SW.2d 689, err. ref. no rev 
err. 

(2) U.S.—Kahle v. Glosser Bros., Inc, C A Pa, 462 
F.2d 815 

Tex.—Bradford v. Fort Worth Transit Co, CivApp., 
450 SW.2d 919, err ref no rev err. 

(3) Tex.—Myles v A. J. Jackson Garbage Disposal 
Service, Civ.App., 401 S.W.2d 723 

Evidence held insufficient 
U.S.—Petition of US., D.C.N.C, 303 F.Supp. 1282. 
Ark.—Woodward v. Blythe, 439 S W2d 919, 246 Ark 
791, app. after remand 462 S.W2d 205, 249 Ark 
793. 

Ga.—Appling v. Jones, 154 S.E2d 406, 115 GaApp 
301. 

Ill.—Manion v Brant Oil Co., 229 N E.2d 171, 85 
IU,App.2d 129—McInturfF v Chicago Title & 
Trust Co., 243 NE.2d 657, 102 III. App 2d 39. 
La.—Bergeron v. Port Allen Mortuary, Inc., App, 178 
So.2d 442, writ ref 179 So.2d 430, 248 La. 441 and 
179 So.2d 430, 248 La 443—Miers v Truck Ins. 
Exchange, App, 180 So 2d 559—Richardson v. 
Ward, App, 202 So 2d 327, wnt ref 204 So.2d 573, 
251 La. 389. 

Minn.—DeCourcy v Trustees of Westminster Presby¬ 
terian Church, Inc., of Minneapolis, 134 N.W.2d 
326, 270 Minn. 560 

Mo.—^Jamcs v. Sunshine Biscuits, Inc., 402 S W 2d 364. 

Bailey v Kershner, App , 444 S.W 2d 10. 

N.C.—Sanders v. Polk, 141 S.E.2d 479, 264 N.C 309. 
Pa.—Fegely v. Costello, 208 A.2d 243, 417 Pa. 448 

§ 88* Trial in General 
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While it has been held that the fact 
of remarriage of decedent’s spouse 
should be kept from the jury, in the 
absence of a proper showing of its 
relevancy and materiality to some is¬ 
sue in the case,^*‘° it has also been 
held that although evidence of remar¬ 
riage is not relevant to the question of 
damages, the mere fact of remarriage 
should not be kept from the jury.^^‘^ 

36.10. U.S.—Plant v Simmons Co., D.CMd., 321 
F.Supp. 735. 

N.Y.—Kodak v. Fury, 298 N.Y.S.2d 50, 31 A.D,2d 816. 
R.L—Wicscl v. Cicerone, 261 A.2d 889, 106 R.I 595. 
36.15. Mo.—Glick v. Allstate Ins. Co., App., 435 
S.W.2d 17. 

N.J.—Dubil v. Labate, 245 A.2d 177, 52 NJ. 255. 

§ 89. Questions of Law and Fact 

37.5. Substantial evidence required for submis¬ 
sion 

Mo.—Pruiett v. Wilform, 477 S.W.2d 76. 

38. N.Y.—^Jones v. Herkimer County, 272 N.Y S 2d 
925, 51 Misc.2d 130. 

Continuance of life 

U.S.—Bowman v. Redding & Co., C.A., 449 F.2d 956, 
145 U.S-App.D.C. 294. 
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39. Ala.—International Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers of America v. 
Hatas, 252 So.2d 7, 287 Ala. 344. 


Fla —Williams v. Dade County, App, 237 So 2d 776 
Ky—Gregory v Paducah Midstream Service, 401 
S W.2d 40 

Prima facie case 

(2) NC—Maynor v Townsend, 162 S.E.2d 677, 2 
N.C.App 19 

Evidence held not to warrant nonsuit 
N.Y —Furey v. New York City Transit Authority, 292 
N Y S.2d 273, 30 A.D 2d 676. 

40. Mont.—Knowlton v Sandaker, 436 P.2d 98, 150 
Mont. 438, 

N.D.—Bartholomay v. St Thomas Lumber Co., 148 
N.W 2d 278 

Nonsuit or directed verdict held proper 

(5) Other instances. 

Fla.—Pinkney v. Pinkney, App, 198 So 2d 52 
Pa.—Hardy v Clover Leaf Mills, 15 Chest 34. affd. 232 
A 2d 755, 426 Pa 206 

Nonsuit or directed verdict properly granted 

(1) La—D’Allesandro v Edgar Murray Supply Co., 
App, 185 So 2d 34. 

Appointment of plaintiff as administratrix 
N C—Kmlaw v. Norfolk Southern Ry. Co., 152 S.E.2d 
329. 269 NC 110 

40.5. U S.—^McCurdy v Greyhound Corp,, C.A.Pa., 
346 F 2d 224. 

Ky —Louisville Taxicab & Transfer Co v. Tungent’s 
Adm’r, 229 SW2d 985, 313 Ky 1. 
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40.20. Ark.— St. Louis Southwestern Ry. Co. v Jack- 
son. 416 S W.2d 273, 242 Ark 858, app. after 
remand 438 S.W.2d 41, 246 Ark. 268 
Or.—Hills V. McGillvrey, 402 P.2d 722, 240 Or 476— 
Goheen v General Motors Corp., 502 P.2d 223, 
263 Or. 145. 

Tenn —Southern Ry Co v Sloan, 407 S.W 2d 205, 56 
Tenn.App. 380 

Fitness of cigarettes for human consumption 
U S.—Green v American Tobacco Co., C A Fla., 325 
F2d 673, cert, den 84 SCt 1349, 1351, 377 U.S 
943, 12 LEd.2d 306 

Relationship of plaintiff to decedent 
Ala.—Payne v, Jones, 224 So.2d 230, 284 Ala. 196 
Whether deceased was trespasser 
Okl,—Foster v. Emery, 495 P.2d 390 

41.5. Mass.—Wilson v. MacDonald, 208 N E 2d 805, 
349 Mass. 419. 

42. Fla—Miller v. Sconyers, App., 189 So 2d 371 
Idaho-Kelley v. Bruch, 415 P.2d 693, 91 Idaho 50. 
N Y —Cruz V Long Island R. Co, 284 N.Y.S.2d 959, 
28 A.D.2d 282. 

N.C.-Branch v. Dempsey, 145 SE.2d 395, 265 N.C. 
733—Byers v. Standard Concrete Products Co., 151 
S.E.2d 38. 268 N.C. 518, 21 A.L.R.3d 983. 

Or.—Hills V, McGillvrey, 402 P.2d 722, 240 Or. 476— 
Wustrack v. Builders Supply Co., 404 P.2d 796, 
241 Or. 120. 

Tenn,—Southern Ry. Co. v. Sloan, 407 S.W.2d 205, 58 
Tenn.App. 380. 

Evidence held sufficient to take question to jury 

(1) U.S.—Hutchinson v, Fouts, C.A.Neb., 349 F.2d 
946. 

Ark,—Willingham v. Southern Rendering Co., 394 
S.W.2d 726, 239 Ark. 858—Rhoden v. Lovelady, 
395 S.W.2d 756, 239 Ark. 1015. 

N.J.—Post V. Manitowoc Engineenng Corp., 211 A.2d 
386, 88 NJ.Super. 199 

N C.—Sharpe v. Hanline, 144 S.E2d 574, 265 N C. 502. 

(2) U.S.—Erwin v. Keck, C.A Ky., 351 F.2d 403— 
Freifield v. Hennessy, C.A.Pa., 353 F.2d 97. 

(4) Ark —Willingham v Southern Rendering Co., 
394 S.W.2d 726, 239 Ark. 858 

(5) Ark.—Willingham v Southern Rendering Co., 
394 S.W 2d 726, 239 Ark. 858. 

(6) Ill.—Johnson v. Pnncevillc Community High 
Schocl Dist., 206. 212 N.E.2d 755, 65 Ill.App.2d 487. 
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(7) Ill—Johnson v. Pnnceville Community High 
School Dist. 206, 212 N.E,2d 755, 65 Ill.App2d 487. 

(8) U S —Gebhardt v Wilson Freight Forwarding 
Co.. C A.Pa., 348 F.2d 129 

(9) U.S—Eichmann v Dennis, CAPa, 347 F.2d 
978. 

Slight degree of proof required 
NY.—Mulligan v Wetchler, 332 N.Y.S.2d 68, 39 
A D 2d 102, app. dism 287 N.E 2d 391, 30 N.Y.2d 
951, 335 N.Y.S2d 701 
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43. Wanton conduct of defendant 
Okl.—Foster v. Emery, 495 P,2d 390 
45. Okl.—Foster v Emery, 495 P.2d 390 
49. Fla—Reeves v. North Broward Hospital Dist., 
App, 191 So 2d 307. 
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53.10. Mo.—Hardy v. St. Louis-San Francisco Ry 
Co, 406 S.W 2d 653. 

53.15. Fla.—Green v Kersey, App., 189 So.2d 236. 
Evidence held insufficient to take question to 
jury 

(1) Mo.—Schabbing v. Seabaugh, App., 395 S.W.2d 
256. 

(4) Intentional shooting of decedent. 

Mo—Pruiett v, Wilform, 477 S.W.2d 76, 
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54. U.S.—Sitta V. Amencan Steel and Wire Division 
of U.S. Steel Corp., 254 F.2d 12—Emery v. North¬ 
ern Pac R Co, C.A.N.D., 407 F.2d 109—Buxhoe- 
veden v. B & P Motor Exp., Inc. C.A,Ind, 435 
F.2d 450. 

Alaska—West v. Administratrix of Nershak’s Estate, 
440 P.2d 119. 

Ariz —Welker v. Kennecott Copper Co., 403 P.2d 330, 

1 Anz.App. 395. 

Cal —Hastie v Handeland, 79 Cal.Rptr 268, 274 
CA.2d 599. 

DC.—Kosberg v. Washington Hospital Center, Inc., 
C.A., 394 F.2d 947, 129 U.S.App.D.C. 322 
Fla.—Bohlmann v. Booth, App., 196 So.2d 507. 

Ga.—Fleet Transport Co. v. Cooper, 190 S.E,2d 629, 
126 Ga.App 360—Averette v. Deen, 195 S.E.2d 
924, 128 Ga.App. 52, 

Kan.—Johnston v. Ecord, 412 P 2d 990, 196 Kan. 521. 
Ky.—Louisville Transit Co. v. Sexton, 471 S.W 2d 20. 
Miss.—Fansh v Canton Flying Services, 58 So.2d 915, 
214 Miss 370. 

Mo.—Dulley v. Berkley, 304 S.W.2d 878 
Neb.—Bailey v. Spmdler, 74N.W.2d 344, 161 Neb. 563. 
N J—Ginnelly v. Continental Paper Co., 155 A.2d 154, 
57 N.J.Super. 480. 

N.Y —Monkwall v Turbine Engineering Corp., 93 
N.Y S 2d 168, 276 App.Div. 866, affd. 93 N.E 2d 
76, 301 N.Y. 521—Kodak v. Fury, 298 N.Y.S.2d 
50, 31 A:D.2d 816. 

N.C—Branch v. Dempsey, 145 SE.2d 395, 265 N.C. 
733. 

Ohio—Sumner v, Lambert, 121 N.E.2d 189, 96 Ohio 
App. 53. 

Or.—Hills v. McGillvrey, 402 P.2d 722, 240 Or. 476. 
Tenn —Southern Ry. Co. v. Sloan, 407 S.W 2d 205, 56 
Tenn.App. 380 

Va.—Sullivan v. Sutherland, 143 S.E.2d 920, 206 Va. 
377. 

Wis.—Wills V. Regan. 206 N.W.2d 398, 58 Wis.2d 328. 
Sufficiency of evidence required 

(1) Ala.—^Liberty Nat. Life Ins. Co. v Weldon, 100 
So.2d 696, 267 Ala. 171. 
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54.5. Iowa—Henneman v. McCalla, 148 N.W.2d 447, 
260 Iowa 60. 

56. S.C—Gambrell v Burleson, 165 S.E.2d 622, 252 
S.C. 98. 
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Efidence hdd insufficient to take question to 
jury 

(1) Ark.—Rhoden v. Lovelady, 395 S.W.2d 756, 239 

Ark. 1015. 

Ky.—^Buroi v. Midwest Industries, Inc., 380 S.W.2d 96. 

Minn.—DeCourcy v. Trustees of Westminster Presby¬ 
terian Church, Inc., of Minneapolis, 134 N.W.2d 
326, 270 Minn. 560. 

‘Miss:—^Parish v. Canton Flying Services, 58 So.2d 915, 
214 Miss. 370-Smith v. Kilpatrick, 180 So.2d 607, 
254 Miss. 155. 

Mo.—Bailey v. Kershner, App., 444 S.W.2d 10. 
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57. N.Y.—LaMaine v. Grey, 313 N.Y.S.2d 180, 35 
Ai>.2d 541. 

Conversely, where there is sufficient evidence nonsuit 

should be d^ed. 

N.C.—Bennett v. Young, 145 S.E2<i 853, 266 N.C. 164. 

57.10. Miss.—State for Use and Benefit of Richard¬ 
son V- Edgeworth, 214 So.2d 579. 

58. U.S.—tOlsen v. New York Cent R. Co., C.A.N.Y., 
341 F.2d 233. 

Coyne v. Marquette Cement Mfg. Co., D-C.Pa., 
254 F.Supp. 380. 

CaL—Taylor v. Rosiak, 45 Cal.Rptr. 759, 236 C.A.2d 

68 . 

Fla.—Smith v. Lask^, App., 222 So.2d 773—Hum¬ 
phrey V. City of Homestead, App., 224 So.2d 739. 

Ill—Johnson v. Princcville Community High School 
Dist., 206, 212 N.E.2d 755, 65 Ill.App.2d 487. 

Mich.—Cook V. Grand Trunk Western R. Co., 141 
N.W.2d 682, 3 Mich. App. 112. 

N.M.—Fitzgerald v. Valdez, 427 P.2d 655, 77 N.M. 
769. 

N.Y.—Rooney v. S. A. Healy Co., 228 N.E2d 383, 20 
N.Y.2d 42, 281 N.Y.S.2d 321. 

N.C—^Byers v. Standard Concrete Products Co., 151 
SJE.2d 38, 268 N.C 518, 21 A.LR.3d 983. 

Or.—Wustrack v. Builders Supply Co., 404 P.2d 796, 
241 Or. 120. 

Pa.—Forsythe v. Wohlfarth, 35 D. & C.2d 785, 113 
P.LJ. 302, affd. 205 Pa.Super. 416,209 A.2d 868- 
Stdtz V. Carroll, 26 Cambria 102. 

S.C—Easterlin v. Green, 150 S.E2d 473, 248 S.C 389. 

Tenn.—^Burkett v. Johnston, 282 S.W.2d 647, 39 Tenn. 
App. 276. 

Tex.—Halliburton Oil Well Cementing Co. v, Groves, 
308 S.W.2d 919, err. ref. no rev. err. 

Impiitcd negligence 

(2) Other matters. 

N.Y.—Maresca v. Uke Motors, Inc., 289 N.Y.S.2d 908, 
56 Misc.2d 655, mod. on oth. grds. 299 N.Y.S.2d 
727, 32 A.D.2d 533, affd. 255 N.E2d 562, 25 
N.Y.2d 716, 307 N.Y.S.2d 221 

Flroxiiiinte ctiue 

Minn.—Staloch v. Belsaas, 136 N.W.2d 92, 271 Minn. 
313. 

N.Y.—Braun v. Consolidated Edison Co. of New York, 
296 N.Y.S.2d 61, 31 A.BM 165, affd. 237 N.E2d 
901, 26 N.Y.2d 825, 309 N.Y.S.2d 356. 
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59. U.S.-Ol8en v. New York Cent R. Co., CA.N.Y., 
341 F.2d 233. 

Oa.—Seaboard Air Line R. Co. v. Haupt 147 S.E2d 
331, 113 Oa.App. 66. 

N.C—Kinlaw v. Norfolk Southern Ry. Co., 152 S.E2d 
329, 269 N.C 110. 

State ex leL Parker v. Allen, 163 S.E2d 105, 2 
N.CApp. 436. 
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50. U.&—Eichmann v. Dennis, C.APa., 347 F.2d 
978. 

Ky.—Totten v. Parker, 428 S.W.2d 231. 

61. U.S.—Arnold v. Loose, CA.Pa., 352 F.2d 959— 
Pieseski v. Baltimore A O.R. Co., CA.Pa,, 393 
F.2d90O. 
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Pa.—McNett v. Briggs, 272 A.2d 202, 217 Pa.Super. 
322. 

Circumstances alone, etc. 

Mich.—Cook v. Grand Trunk Western R. Co., 141 
N.W.2d 682, 3 Mich.App. 112. 

N.C.—Raper v. Byrum, 144 S.E2d 38. 265 N.C. 269. 

Proximate cause 

N.C—Raper v. Byrum, 144 S.E.2d 38, 265 N.C. 269. 

63, U.S.—Illinois Cent R. Co. v. Kean, C.A.Iowa, 
365 F.2d 785. 

Mich.—Koehler v. Detroit Edison Co., 165 N.W.2d 
598, 14 MickApp. 367, affd. in part, revd. in part 
174 N.W.2d 827, 383 Mich. 224. 

Ohio—Stormont v. New York Cent. R. Co., 205 N.E.2d 
74, 1 Ohio App.2d 414. 

Peremptory instruction 

Miss.—Bush Const. Co. v. Walters, 179 So.2d 188, 254 
Miss. 266. 

64. Cal.—Bove v. Beckman, 46 Cal.Rptr. 164, 236 
C.A.2d 555. 

Pa.—Karam v. Pennsylvania Power &. Light Co., 208 
A.2d 876, 205 Pa.Supcr. 318. 

Where there is no evidence of decedent’s acts, 
etc. 

(2) Other statements. 

W.Va.—Belcher v. Norfolk & W. Ry. Co., 87 S.E2d 
616, 140 W.Va. 848. 

64.10. N.J.—Jurman v. Samuel Braen, Inc., 209 A.2d 
334, 87 NJ.Super. 301. Revd. on oth. grds. 222 
A.2d 78, 47 N.J. 586. 
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66. Md.—Bratton v. Smith, 261 A.2d 777, 256 Md. 
695. 

66.5. Under “no eyewitness rule** 

Iowa—Vandello v. Allied Gas & Chemical Co., 110 
N.W.2d 232, 252 Iowa 1313. 

67. Md.—Bratton v. Smith, 261 A.2d 777, 256 Md. 
695. 

69. Under “no eyewitness rule” 

(5) Applicability of rule for jury under appropriate 
circumstances. 

U.S.—Chicago, B. & Q.R. Co. v. King, 337 F.2d 510. 
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71. Ariz.—Downs v. Sulphur Springs Val. Elec. Co¬ 
op., Inc., 297 P.2d 339, 80 Ariz. 286. 
ni.—Henry v. Robert Kettell Const. Corp., 226 N.E2d 
89, 82 Ill.App.2d 420. 

Wash.—Gabel v. Koba, 463 P.2d 237, 1 Wash.App. 
684. 
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73. Directed verdict 

Neb.—Weber v. Southwest Nebraska Dairy Suppliers, 
Inc., 193 N.W.2d 274, 187 Neb. 606, app. after 
remand 208 N.W.2d 667, 190 Neb. 389. 

73415. U.S.—McGrath v. Erie Lackawanna R. Co., 
C.A.N.J., 460 F.2d 1312. 

Craven v. Associated Transport, Inc., 40 F.R.D. 

8 . 

Ga.—Smith v. McBride 166 S.E2d 407, 119 Ga.App. 
94—Seaboard Coast Line R. Co. v. Duncan, 181 
S.E2d 535. 123 GaApp. 479. 

N.C—Womble v, Morton, 162 S.E2d 657, 2 N.CApp. 
84—Maynor v. Townsend. 162 S.E2d 677, 2 N.C 
App. 19. 

Tex.—Gaber Co. v. Rawson, Civ,App., 549 S.W.2d 19, 
err. ref. no rev. err. 

Wash.—^Baxter v. Greyhound Corp., 397 P.2d 857, 65 
Wash.2d 421. 

Presumption of pecuniary loss 

(4) Consideration as to loss to lineal descendent. 
Ill—Prather v. Lockwood, 310 N.E2d 815, 19 HI 
App,3d 146. 

Evidence held sufficient to take question to jury 
(1) N.C—Wanner v. Alsup, 144 S.E2d 18, 265 N.C. 
308. 


Tex.—Samford v. Duff, Civ.App., 483 S.W.2d 517, err. 
ref. no rev. err. 

Pecuniary loss as matter of law 

(3) Other matters. 

N.Y.—Hassler v. State, 289 N.Y.S.2d 483, 29 A.D.2d 
1026. 

Prospective estate of decedent 

Fla.—Threets v. Hardison, 255 So.2d 267. 
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74. U.S.—U.S. v. Becker, CA.Ariz., 378 F.2d 319. 

Cal.—Syah v. Johnson, 55 Cal.Rptr. 741, 247 C.A,2d 

534. 

Fla.—^Atlas Properties, Inc. v. Didich, App., 213 So.2d 
278, writ discharged, Sup., 226 So.2d 684—^Hardi¬ 
son v. Threets, App., 241 So.2d 694, quashed, Sup., 
255 So.2d 267. 

III.—Lambdin v. Walter, 233 N.E.2d 435, 91 Ill.App.2d 
273. 

Neb.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23, stating Iowa rule. 

Or.—Goheen v. General Motors Corp., 502 P.2d 223, 
263 Or. 145. 

Tex.—^Tom Brown Drilling Co. v. Nieman, Civ.App., 
418 S.W.2d 337, err. ref. no rev. err. 

Wash.—Clark v. Icicle Irr. Dist., 432 P.2d 541, 72 
Wash.2d 201. 

Rate of discount 

(4) Other instances. 

U.S.—^McGrath v. Erie Lackawanna R, Co., CA.N.J., 
460 F.2d 1312. 

Inherent restrictions 

Wash.—Pancratz v. Turon, 473 P.2d 409, 3 Wash.App. 
182. 
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74,10. Fla.—Smith v. Lassing, App., 189 So.2d 244. 

75. Tex.—Southern Pac. Co. v. Stanley, Civ.App., 473 
S.W.2d 52, err. ref. no rev. err. 

Cost of maintenance 

U.S.-^Blackburn v. Aetna Freight Lines, Inc., D.C.Pa., 
250 F.Supp. 289, affd., C.A., 368 F.2d 345, 23 
A.L.R.3d 1182. 

76. U.S.—Beebe v. Highland Tank & Mfg. Co., C.A 
Pa., 373 F.2d 886, cert. den. 87 S.a. 2115, 388 
U.S. 911, 18 LEd.2d 1350. 

Or.—Goheen v. General Motors Corp., 502 P.2d 223, 
263 Or. 145. 

Trier of fact 

N.H.—Pierce v.Mowry, 210 A.2d 484, 106 N.H. 306. 

77. Tex.—City of Austin v. Seller, Civ.App., 415 
S.W.2d 489, err. ref. no rev. err. 

78. Ga.—Henry Grady Hotel Corp. v. Watts, 167 
S.E2d 205, 119 Ga.App. 251. 

Whether contributions of deceased child to par¬ 
ent, etc. 

Mo.—Collins v.,Stroh, App., 426 S.W.2d 681. 
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80. La.—Womax v. Earl Gibbon Transport, Ino, 
App., 226 So.2d 573.' 

80J. Evidence held insufficient to take ques¬ 
tion to jury 

(I) N.C—Scriven v. McDonald, 142 S.E2d 585, 264 

N.C 727. 

81. Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637. 

S.D.—Plank v. Heirigs, 156 N,W.2d 193, 83 S.D. 173. 

Mental anguish 

U.S.—Connell v. Sted Haulers, Jnc., CA.Ark., 455 
F.2d 688. 

82. Conn.—Intelisano v. Greenwell, 232 A.2d 490, 
155 Conn. 436, 34 A.L.R,3d 559. 

Evidence held insufficient to take question to 
jury 

Mass.—Carr v, Arthur D, Little, Inc,* 204 N,E2d 466, 
348 Mass. 469—Baldassare v. Crown Furniture 
Co., 207 N.E.2d 268, 349 Mass. 183—Fialkow v. 
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DeVoe Motors, Inc, 270 N E.2d 798, 359 Mass 
569. 
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82.5. Mass.—Carr v. Arthur D Little, Inc., 204 
N.E2d 466, 348 Mass. 469. 

84. Mo —Grothe v. St. Louis-San Francisco Ry. Co., 
460 S.W.2d 711. 

§ 90(1). Instructions 

86. Impact of inflation explanation 

N.J.—Tenore v Nu Car Gamers, Inc., 341 A 2d 613, 
67 N J. 466, 

88. Instructions held proper or not erroneous 

(1) Minn.—Staloch v Belsaas, 136 N.W2d,^2, 271 

Minn. 315. 

Instructions held erroneous 

(1) U.S—Green v American Tobacco Co., C AFla., 

325 F2d 673, cert den. 84 S.Ct. 1349, 1351, 377 U.S. 

943, 12 L.Ed.2d 306—Eichmann v Dennis, C.A.Pa., 

347 F.2d 978. 

Tenn.—Newman v. Simmons, 466 S.W.2d 506, 62 Tenn. 
App 610, 
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89. III.—Baird v Chicago, B. & Q.R. Co., 334 N.E.2d 
920, 32 Ill.App3d 1, affd. 349 NE2d 413, 63 
II1.2d 463. 

Pa—Monko v. Burkhart, 13 Chest 360. 

Instruction defining particular terms held erro¬ 
neous 

Okl.—Foster v. Emery, 495 P.2d 390 

90. Colo.—Reidesel v Blank, 407 P 2d 30. 

N.C.—Wooten v. Cagle, 150 S E.2d 738, 268 N C. 366 

Okl.—Wilkinson v. Chicago, RI & P.R. Co, 420 P.2d 

914. 

Instructions held proper or justified under evi¬ 
dence 

Ariz.—Kennecott Copper Corp. v. McDowell, 413 P2d 
749, 100 Anz, 276 

Instructions held erroneous or not justified un¬ 
der evidence 

U.S.—Freifield v. Hennessy, CA Pa, 353 F.2d 97. 

Mich.—Witt V. Chrysler Corp., 167 N.W.2d 100, 15 
Mich.App. 576. 

N.M.—LaBarge v. Stewart, App., 501 P.2d 666, 84 
N.M. 222, cert. den. 501 P.2d 663, 84 N.M. 219. 

Tenn.—Holder v. Martin, 407 S.W.2d 461, 219 Tenn. 
165. 

Wash -Curtis V. Blacklaw, 403 P.2d 358, 66 Wash.2d 
484. 

Instruction held proper justified under evidence 

111.—Robertson v. General Tire and Rubber Co., 5 
Dist., 462 N.E.2d 706, 78 Ill.Dec. 587, 123 Ill. 
App.3d n. 

92. Instructions held not confusing or mislead¬ 
ing 

Mich.—Taylor v. Murphy, 149 N.W.2d 210, 6 Mich. 
App. 398. 
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95.15. Instructions held proper or not errone¬ 
ous 

(5) Minn.—Staloch v. Belsaas. 136 N.W.2d 92, 271 

Minn. 315. 
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95.30. Instructions held proper or not errone¬ 
ous 

(1) Colo.—Herrera v, Nakata, App., 478 P.2d 706. 

95 J5. Instructions held erroneous 
(1) Mo.—Sanfilippo v. Bolle, 396 S.W.2d 690. 

95.45. Ill.—Baird v. Chicago, B. & Q.R. Co., 334 
N.E.2d 920, 32 in.App.3d 1, affd. 349 N.E.2d 413, 
63 in.2d 463. 

N.y.— Bobbe v. Camato, 272 N.Y.S.2d 475, 26 A.D.2d 
627. 
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97. Mich—^Toy v. Monticello House, Inc., 169 
N.W2d 510, 17 Mich.App 360 
3. Ill —Baird v Chicago, B & Q R Co, 334 N.E 2d 
920, 32 Ill App 3d 1, affd 349 N E 2d 413, 63 
Ill 2d 463 

5, Tex—Fort Worth & D Ry. Co. v Barlow, 263 
S.W.2d 278, err. ref no rev err 

Instructions held proper or erroneously refused 
(1) U S —Emery v. Northern Pac. R Co, C.A N D , 
370 F.2d 1009, app after remand 407 F.2d 109 
Cal —Taylor v. Rosiak, 45 Cal Rptr 759, 236 C A 2d 
68 

Miss.—Bush Const. Co. v Walters, 179 So 2d 188, 254 
Miss. 266 
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6. Instructions held proper or erroneously re¬ 
fused 

(1) Ill.—Kmsch V Di Vito Const. Co., 203 NE2d 

621, 54 Ill App 2d 149. 

Mo.—Slagle v Singer, 419 S.W 2d 9. 

Wash.—Gabel v. Koba. 463 P 2d 237, 1 Wash App 
684. 

(3) Comparative negligence 

Ga—Cohn v Combs, 190 SE2d 546, 126 GaApp 
292. 

6.5. Ill—Bolek v West Shore Transport Co., 204 
NE2d 811, 55 Ill.App.2d 237 

Instructions held erroneous or properly refused 

(1) Mont.—Morehouse v Ylvisaker, 446 P.2d 432, 

152 Mont. 57 
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8, Ariz —Wade v Seguin, 462 P.2d 100, 11 An 2 .App. 

83. 

9. U.S.—Eichmann v. Dennis, C A Pa., 347 F.2d 978 

Winston V Roe, D.C Tenn, 246 F.Supp. 246. 

Va.—Tomlin v. Worley, 143 S.E2d 866, 206 Va. 344. 

Statute relating to contributory negligence of 
supplier held inapplicable 

Mo —Slagle v. Singer, 419 S W 2d 9 

10.10. Cal —Chnstensen v. Malkin, 45 Cal.Rptr. 836, 
236 CA 2d 114 

Minn.—Koval v Thompson, 136 NW.2d 789, 272 
Minn 53 

N.D.—Larson v. Meyer, 135 N.W.2d 145. 

10.15. Va.—^Tomlin v Worley, 143 S E 2d 866, 206 
Va. 344. 

10.25. Md.—State to Use of Blankenship v Palmer, 
214 A.2d 923, 240 Md 728. 

11. Tex.—Bradford v. Fort Worth Transit Co., Civ 
App., 450 S.W.2d 919, err. ref no rev. err. 
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16. Instructions held proper or erroneously re¬ 
fused 

(1) U.S—Yeager v. 3, R Christ Co., D.CPa., 269 

F.Supp. 186. 

Ill—Siebens v. Konicek, 247 N.E,2d 453, 108 Ill. 
App.2d 300 

N.Y.—Dobro v. Village of Sloan, 368 N.Y.S.2d 621, 48 
A.D 2d 243, app. dism. 338 N.E.2d 326, 37 N V.2d 
804, 375 N YS,2d 569. 

Insufficient instructions 

Mich.—Florence v. Wm. Moors Concrete Products, 
Inc., 193 N.W.2d 72, 35 Mich.App. 613. 
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17. Md.—Bratton v. Smith, 261 A.2d 777, 256 Md. 
695. 

Mich—Hill Y Harbor Steel & Supply Corp,, 132 
N.W.2d 54, 374 Mich 194. 

Minn.—Schwalich v. Guenther, 166 N W.2d 74, 282 
Minn. 504. 

17.5. Conn.—Gulia v. Ortowski, 238 A.2d 396, 156 
Conn. 40. 
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Mich—Bunda v Hardwick, 138 N.W2d 305, 376 
Mich 640 

Stockman v Kmney, 185 N W 2d 568, 29 Mich. 
App. 432 

Va.—Hagan v Hicks. 165 SE.2d 421, 209 Va 499. 

17.10. N D —Trautman v. New Rockford-Fessenden 
Co-op Transport Ass’n, 181 N W,2d 754. 
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18.10. Cal—Fruitndge Fire Dist. v. Judge, 50 Cal. 
Rptr. 457, 412 P 2d 801, 64 C 2d 423 

18.15. Colo.—Alcom v. Erasmus, App, 484 P.2d 
813. 

Idaho—Haman v. Prudential Ins Co of America, 415 
P2d 305, 91 Idaho 19 

18.20. Neb.—Sheets v Davenport, 150 N.W.2d 224, 
181 Neb. 621 

19. Anz.—Kovng v. Vasquez, 456 P 2d 947, 10 Anz. 
App 101 

Del.—Bennett v. Andree, Super, 264 A.2d 353, affd 
270 A 2d 173—Bennett v Andree, 270 A.2d 173. 
Neb—Sheets v. Davenport, 150 N.W.2d 224, 181 Neb. 
621. 

N.J.—^Jurman v. Samuel Braen, Inc., 222 A.2d 78, 47 
NJ. 586. 

Wis.—Khnzing v. Huck, 173 N W.2d 159, 45 Wis.2d 
458 
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20. Minn —Stemhaus v Adamson, 201 N.W.2d 264, 
294 Mmn. 387 

20.15. U.S—Kapral v. Hartzelius, CA.Md, 392 
F.2d 548. 

Under comparative negligence law 
Minn—Stemhaus v. Adamson, 201 N.W.2d 264, 294 
Minn 387 

20.20. Wis —Moose v Western States Mut. Ins. Co., 
163 N.W2d 183, 41 Wis.2d 120. 

§ 90(2). -Damages 

21. Consistency of verdicts 

Pa.—Eisert v Jones, Com.Pl, 45 Ene Co. 169, affd. 182 
A.2d 717, 408 Pa. 73 

Converse instructions 

Mo —Aubuchon v LaPlant, 435 S.W 2d 648—Higgins 
v Gosney, 435 S.W.2d 653. 

22. Ga—Rhodes v Baker, 156 S.E.2d 545, 116 Ga. 
App. 157 

Mich.—Kujawski v. Cohen, 224 N.W.2d 908, 56 Mich. 
App 533, app after remand 268 N.W.2d 358, 83 
Mich.App 239 

In action for death of minor child 
(4) Jury should be instructed recovery limited to 
minority 

Or.—Escobedo v Ward, 464 P.2d 698, 255 Or. 85. 

Post majority damages 

U.S.—Kozar v. Chesapeake & 0. Ry. Co., C.A.Mich., 
449 F.2d 1238. 
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22.5. U.S.—Walker v. Firestone Tire & Rubber Co., 
C.AVt, 412 F.2d 60-Wilkins v Hogan, CA. 
Kan., 425 F.2d 1022—Hageman v. Signal L.P. 
Gas, Inc, C A.Ohio, 486 F.2d 479—McDonald v. 
Federal Barge Lines, Inc, C A.La, 496 F 2d 1376. 
Fla.—Smith v Lassing, App., 189 So.2d 244. 

Ga—Dawson v Gamer, 167 S.E.2d 741, 119 Ga.App. 
469 

III—Naslund v. Watts, 224 N.E.2d 474, 80 IllApp.2d 
464. 

Iowa—Hartwig v Olson, 158 N.W.2d 81, 261 Iowa 
1265—Schmitt v. Jenkins Track Lines, Inc., 170 
N.W 2d 632. 

Mass —Fialkow v DeVoe Motors, Inc., 270 N E.2d 
798, 359 Mass 569. 

Mich.—Wilson v. Modern Mobile Homes, Inc., 137 
N.W 2d 144, 376 Mich. 342. 

Mo.—Tripp v. Choate, 415 S.W.2d 808. 
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Okl.—Robinson v. State Stove & Mfg. Co., Inc., App., 
S18 P.2d 902. 

Fa.-'Monko v. Burkhart, 13 Chest. 360. 

Particalar ins^ctions 

(3) Other instances. 

U.S.—^Bach V. Penn Central Transp. C!o., C.A.Ohio, 502 
F.2d 1117. 

m.—Kinsch v. Di Vito Const. Co., 203 N.E.2d 621, S4 
lU.App.2d 149. 

Ind—Richmond Gas Coirp. v. Reeves, App., 302 
N.E2d 795, 158 Ind.App. 338. 

Ma—Mudd v. Quinn, 462 S.W.2d 7S7. 

Tex.--Carlisk v. Duncan, Ov.App., 461 S.W.2d 254. 
imitation to pecuniary loss sustained by bene¬ 
ficiaries 

U.S.—^Pearson v. Northeast Airlines, Inc,, C.A.N.Y., 
309 R2d 553, 92 A.L.R.2d 1162, cert. den. 83 S.Q. 
726, 372 U.S. 912, 9 L.E<i.2d 720. 

In action for death of minor child 

Wash.—Lockhart v. Besel, 426 P.2d 605, 71 Wash.2d 

112 , 
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22.10. Ala.—Baglcy v. Grime, 220 So.2d 876, 283 
Ala. 688. 

Del.—Bennett v. Andree, 252 A.2d 100. On remand. 
Super., 264 A.2d 353, affd. 270 A.2d 173. 

Fla.—Atlantic Coast Line R. Co. v. Turpak, App., 225 
Sa2d 340. 

N.M.—Lujan v. Gonzales, 501 P.2d 673, 84 N.M. 222. 
cert den. Gonzales v. Allstate Ins. Co., App., 501 
P.2d 663. 84 N.M. 219. 

Pa.—Monko V. Burkhart, 13 Chest. 360. 

Torn.—Newman v. Shnmons, 466 S.W.2d 506, 62 Tenn. 
App. 610, 

Tex.—Smith v. Selz, Qv.App., 395 S.W.2d 692, err. ref. 
no rev. err. 

Particular instructions 

(2) Other instructions. 

U.S.—^Magill V. Westinghouse Elec. Corp., C.A.Pa., 464 
F.2d 294. 

Iowa—Erickson v. Thompson, 135 N.W.2d 107, 257 
Iowa 781. 

Tex.—Carlisle v, Duncan, Civ.App,, 461 S.W.2d 254. 

W.Va.—Salerno v. Manchin, 213 S.E2d 805, 158 W.Va. 
220, 77 A.L.R.3d 1167. 

In action for death of minor child ^ 

U.S.—Weaver v. Ford Motor Co., D.C.Pa., 382 F.Supp. 
1068, affd., CA., 515 F.2d 506, 507, 
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22«1$. ind.—Central Indiana Ry. Co. v. Anderson 
Banking Co., 240 N.E2d 840, 143 Ind.App. 396. 

24. Tex.—J. A. Robinson Sons, Inc. v. Ellis, Gv.App., 
412 S.W.2d 728, err. ref no rev. err. 
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2B. S.D.—Anderson v. Lale, 216 N.W.2d 152, 88 S.D. 
111 . 

Inttmctions held not confusing or misleading 

Tex.—J. A. Robinson Sons, Inc. v. Ms, Gv.App., 412 
S.W.2d 728, err, ref no rev. err. 

83. "Mortnary rahie of the deceased** 

N.C—Davis v. Imes, 186 S.E2d 641,13 N.CApp. 521. 

39. Oa—Oty of Macon v. Smith, 160 S.E2d 622, 117 
OaApp. 363. 
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40. Instruction should not be giwen in case of 
special rerdict 

Minn.—^Range v. Buskirk Const Co., 161 N.W.2d 645, 
281 Minn. 312. 

42. Idaho—Meissner v. Smith, 494 P.2d 567, 94 Idaho 
563. 

43. Imtnietioiis sustained 

(1) ni.— Bolek V. West Shore Transport Co., 204 

N.E2d 811, 55 Ill.App.2d 237. 

Or.—Woosley v. Dunning, 520 P.2d 340, 268 Or. 233. 
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46. Requested instructions erroneously refused 

(3) Md.—Sun Cab Co. v. Walston. 289 A.2d 804, 15 

Md App. 113, affd. 298 A.2d 391, 267 Md. 559. 
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47. N.H.—Guptill V. Bergman, 240 A.2d 55, 108 
N.H. 507. 

48. ni.— Jung V. Schafer, 222 N.E.2d 707, 77 Ill. 
App.2d 391. 

50.10. Cal.—Cherrigan v. Qty and County of San 
Francisco, 69 Cal.Rptr. 42, 262 C.A.2d 643. 
Colo.—Hannan v. Chase, 417 P.2d 784, 160 Colo. 449. 
Wash.—^Hinzmiui v. Palmantcer, 501 P.2d 1228, 81 
Wash.2d 327. 

51. Mich.—Wilson v. Modem Mobile Homes, Inc., 
137 N.W,2d 144, 376 Mich. 342. 

N.D.—Willert v. Nielsen. 146 N.W.2d 26. 

Nominal damages 

Ill.—Eggimaim v. Wise, 206 N.E2d 472, 56 Hl.App.2d 
385. 
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51.10. U.S.—Nichols V. Marshall, C.A.Kan., 486 
F.2d 791. 

Scruggs V. Chesapeake & O. Ry. Co., D.C.Va., 
320 F.Supp. 1248—Plant v. Simmons Co., D.C. 
Md., 321 RSupp. 735. 

Fla.—Atlantic Coast Line R. Co. v. Braz, App., 182 
So.2d 491, decision quashed. Sup., 196 So.2d 109, 
conf to 196 So.2d 449. 

Ind.—Richmond Gas Corp; v. Reeves, App., 302 
N.E2d 795, 158 IndApp. 338. 

Tenn.—Staheup v. Taylor, 463 S.W.2d 416, 62 Tenn. 
App. 407. 

51.15. Del.—State Highway Dept. v. Buzzuto, 264 
A.2d 347—Abele v. Massi, 273 A.2d 260. 

51.50: Mich.-Cunie v. Rting, 134 N.W.2d 611, 375 
Mich. 440.- 

Tex.—Kirby Petroleum Co. v. Jones, Civ.App., 427 
S.W.2d 681, err. ref no rev. err- 

Peconiary loss 

III—Scully V. Otis Elevator Co., 275 N.E.2d 905, 2 
lllApp.3d 185. 

52. Ha,-0’Ncal v. Ray, App., 213 So.2d 1. / 
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52.5. Action for death of minor child 

(1) Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or. 

85. 

52.15. Ind.—Stdner v. Goodwin, 215 N.E.2d 361, 
138 lnd.App. 546. 

Instructions held proper or not erroneous 

(1) Pa.—Goss V. Baltimore & O.R. Co., C.A.Pa., 355 

R2d 649. 

52.30. Instructions held proper or not errone¬ 
ous 

(1) Ga.—Atlantic Coast Line R. Co. v. Daugherty, 

157 S.E2d 880, 116 Ga.App. 438. 

52.35. Instructions held erroneous 

(2) Other instructions. 

N.C.—Thayer v. Chrysler Leasing Corp., 168 S.E.2d 
692, 5 N.CApp. 453. 

53. Necessity and propriety of instructions 

(7) Other matters. 

U.S.—^Humble v. Mountain State Const. Co., C.A.Ky., 
441 F.2d 816. 

Ga.—City of Mac6n v. Smith, 160 S.E2d 622, 117 
Ga.App. 363—Seaboard Cc^t Line R. Co. v. Dun¬ 
can, 181 S.E2d 535, 123 Ga.App. 479. 
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54. Instructions held proper or not erroneous 

Fla.—McLeod v. Young, App., 257 So.2d 605. 

Ga.—Elam v, Atlantic Coast Line R. Co., 155 S.E.2d 

644, 115 Ga.App. 656. 

Mich.—Taylor v. Michigan Power Co., 206 N.W.2d 
815, 45 Mich.App. 453. 


S,D.—Plank v. Heirigs, 156 N.W.2d 193, 83 S.D. 173. 
Tenn.—Newman v. Simmons, 466 S.W.2d 506, 62 Tenn. 
App. 610. 
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55.5. Instructions held proper or not erroneous 

(1) U.S.—Arnold v. Loose, C.A.Pa., 352 R2d 959-^ 
Goss V. Baltimore & O.R. Co., C.A.Pa., 355 R2d 649. 
Ark.—W. E Clark &. Sons, Inc. v. Elliott, 475 S.W.2d 
514, 251 Ark. 853. 

lU.—Scully V. Otis Elevator Co., 275 N.E2d 905, 2 
lll.App.3d 185. 

Pa.—Jenkins v. Pennsylvania R. Co., 289 A.2d 166, 220 
Pa.Super. 455. 

Wash.—Hinzman v. Palmanteer, 501 P.2d 1228, 81 
Wash.2d 327. 

56. Instructions held proper or not erroneous 

(1) S.D.—Anderson v. Lale, 216 N.W.2d 152, 88 
S.D. 111. 

(2) Wash.—Hinzman v. Palmanteer, 501 P.2d 1228, 
81 Wash.2d 327. 

56.10. Ill—Flynn v. VancU, 242 N.E2d 237, 41 
m.2d 236. 

Instructions held proper or not erroneous 
Mich.—^Hargis v. City of Dearborn Heights, 192 
N.W.2d H 34 Mich.App. 594. 

Miss.—Illinois Cent. R. Co. v. Pigott, 181 So.2d 144, 
254 Miss. 429. 
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57., Instructions held proper or not erroneous 
Ind.—^Richmond Gas Corp. v. Reeves, App,, 302 
N.E2d 795, 158 Ind.App. 338. 

58. Tex.^. A. Robinson Sons, Inc. v. Ellis, Gv.App., 
412 S.W.2d 728, err. ref no rev. err. 

Instructions mduding particular elements held 
improper or erroneous 

(2) U.S.—Haddigan v. Harkins, C.A.Pa., 441 F.2d 
844. 

Instructions excluding particular elements held 
proper 

(8) Other elements. 

Gal.—Cherrigan v. City and County of San Francisco, 
69 CaI.Rptr. 42, 262 C.A.2d 643. 

Statutory limitation upon amount of recoyery 

(1) Statute valid. 

N.H.—Gibbs v. Prior, 220 A.2d 151, 107 N.H. 218. 

(2) Purpose of statute. 

N.H.-Gibb8 V. Prior, 220 A.2d 151, 107 N.H. 218. 

59. Refiisal to instruct on loss of companion¬ 
ship not erroneous 

Ohio—Nomic v. Pettry, 288 N.E2d 831, 32 Ohio 
App.2d 152. 
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While it has been held that the <x)urt 
should instruct the jury, at the begin¬ 
ning of the case, that plaintiff has re¬ 
married but that this fact is to play no 
role in the determination of dam- 
ages,^-^ it has also been held that, 
sometimes by virtue of the controlling 
effect of a statute, an instruction au¬ 
thorizing the consideration of plain¬ 
tiffs remarriage may be proper.^’*® 

60.5. Mo.—Glick v, Allstate Ins. Co., App., 435 
S.W.2d 17. 

NJ.—Dubil v, Labate, 245 A.2d 177, 52 NJ. 255. 

60.10. U.S.—Bangor St A.R. Co. v. Jones, C.C.A 
Me., 36 R2d 886. 

Plant V. Simmons Co., D.C.M<1, 321 F.Supp. 
735. 

61. 111.—Anthony v. New York Cent. R.R., 209 
N.E2d 686, 61 lllApp.2d 466. 

Ind.-Stdner v. Goodwin, 215 N.E2d 361, 138 Ind 
App. 546. 
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Tenn.—Newman v. Simmons, 466 S W.2d 506, 62 Tenn. 
App. 610. 

Iiistnictio!i held erroneous 

(2) Other instructions. 

Va.—Edwards v. Syrkes, 179 S.E 2d 902, 211 Va. 600 
62. N.C.—Bowen v. Constructors Equipment Rental 
Co., 191 S,E.2d 419, 16 N.C App. 70, afFd 196 
S.E.2d 789, 283 N.C 395 

66. Ind .—Richmond Gas Corp v Reeves, App., 302 
N.E.2d 795, 158 Ind App. 338. 

Tenn.—Newman v. Simmons, 466 S.W.2d 506, 62 Tenn. 
App. 610. 

page 884 

71. Deftnlte directions and limitations, etc. 

Mo —Glick V. Ballentme Produce Inc., 396 S.W 2d 609, 

app dism 87 S.Ct. 44, 385 U S. 5, 17 L.Ed.2d 5. 

72. Ala.—Sawyer v. Stabler, 187 So 2d 251, 279 Ala 
496. 

§ 91. Verdict, Findings, and Judg¬ 
ment 
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75. Anz.—Nunez v. Nunez, 545 P.2d 69, 25 Ariz. 
App 558. 

Mont.—Putman v. Pollei, 457 P 2d 776, 153 Nont 406. 

Verdict held not inconsistent 

III—Flynn v Vancil, 242 N.E 2d 237, 41 Ill 2d 236 

76. Form of verdict disregarded; defect not 
fatal 

(4) Other matters. 

Miss.—^Boyd Const. Co. v. Bilbro, 210 So.2d 637 
Statutory amount of award 
W.Va.—Kesner v Trenton, 216 S.E 2d 880, 158 WVa. 
997, 86 A L.R.3d 1009. 

77. U.S.—Dugas V. National Aircraft Corp., C A Pa., 
438 F.2d 1386, on remand, D.C., 340 F.Supp. 324. 

Neb.—Lorenzen v. Continental Baking Co., 141 N,W.2d 
163, 180 Neb. 23, stating Iowa rule. 

Verdict held not supported by evidence 
N.Y.—Buier v. Tuchrello, 290 N.Y S 2d 521, 30 A D.2d 
631. 

Wrongful death unborn fetus 
III—Jones V. Karraker, 457 N E.2d 23, 75 IllDec 233, 
98 I11.2d 487. 
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81. Minn.—^Schwalich v. Guenther, 166 N.W,2d 74, 
282 Minn. 504. 

82. Ariz.—Kennecott Copper Corp. v. McDowell 413 
P.2d 749, 100 Ariz. 276. 

85. Verdict and findings held irreconcilable 

Ind.—Petrenko v. Lothamer, 205 N.E.2d 192, 138 Ind. 

App. 561. 
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86. Ariz,—Nunez v. Nunez, 545 P.2d 69, 25 Ariz. 
App. 558. 

91.5. Necessity for findings 

(4) Other matters. 

U.S.—Platis V. U.S., D.C.Utah, 288 F.Supp. 254, affd., 
C.A., 409 F.2d 1009. 

92. Execution against additional defendant 
stayed 

U.S.—Trexler v. Tug Raven, D.C.Va., 290 F Supp. 429, 
revd. on oth. grds. C.A., 419 F.2d 536, cert. den. 90 
S.Ct. 1843, 398 U.S. 938. 26 L.Ed.2d 271. 
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93. Flndlnp held sufficient to sustain judg¬ 
ment 

Mich.—Woods’ Estate v, Michigan State Highway 
Dept., 212 N.W.2d 240, 49 Mich.App. 412. 

94. Ariz.—Nunez v, Nunez, 545 P.2d 69, 25 Ariz. 
App. 558, 


Cal—Changans v Marvel, 41 CalRptr. 774, 231 
C.A 2d 308. 

Wyo.—Booth V. Hackney, 516 P,2d 180. 

Where an action is commenced 
against two tortfeasors but a settle¬ 
ment is made with one, it is proper for 
the court to permit a verdict for the 
total amount of damages sustained 
and, in entering judgment against the 
remaining tortfeasor, to deduct the 
amount received in settlement by plain¬ 
tiff.^"' 

97.5. US.—Bilhot V. Sewart Seacraft, Inc., CA.La, 
382 F2d 662 

§ 92. New Trial 

99. Proceedings to procure new trial 
(1) NJ.—Jurman v. Samuel Braen, Inc., 209 A.2d 
334, 87 N.J.Super. 301. Revd on oth. grds. 222 A.2d 
78. 47 N.J, 586. 

Remittitur in lieu of new trial 
Anz.—Alires v. Southern Pac. Co., 409 P.2d 714, 100 
Ariz. 6. 
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99.5. Particular matters , 

(4) N.Y.—Vitale v LaCour, 2 Dept., 466 N.Y.S.2d 
392, 96 A D 2d 941 

(6) Ind.—Petrenko v. Lothamer, 205 N.E 2d 192, 138 
Ind.App. 561. 

(7) Miss —Campbell v Schmidt, 195 So 2d 87. 

(9) Other matters 

Ind.—Petrenko v. Lothamer, 205 N.E.2d 192, 138 Ind. 
App 561. 

Tex —Wanda Petroleum Co v. Reeves, Civ.App., 385 
S.W 2d 688, err ref. no rev. err. 

99.10. Ohio—Murray v Long, 256 N.E.2d 225, 21 
Ohio App.2d 194 

Pa—Groh v. Philadelphia Elec. Co., 271 A.2d 265, 441 
Pa. 345. 

Particular matters 
(4) Conduct of counsel 

Wash.—Baxter v Greyhound Corp., 597 P.2d 857, 65 
Wash.2d 421. 

1. Pa.—Monko v. Burkhart, 13 Chest. 360. 

New trial held improperly granted or properly 
refused 

(1) Fla.—Holland Paving Co v Dann, App., 169 
So.2d 849. 

Wyo.—MePtke v Scheuerman, 398 P.2d 71. 
Inadequacy insufficient ground 
W.Va.—Kesner v. Trenton, 216 S,E.2d 880, 158 W.Va. 
997, 86 A.L.R3d 1009. 

§ 94. Costs 
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2. No provision in statute 

N.C—In re Below’s Estate, 184 S.E.2d 378, 12 N.C. 
App. 657. 

3. Taxation against unsuccessful plaintiff held 
discretionary 

U.S —Berner v. British Commonwealth Pac. Airlines, 
Limited, C.A.N.Y., 362 F.2d 799, cert. den. 87 
S.Ct. 322, 385 U.S. 948, 17 LEd.2d 227. 

Taxation to unsuccessful plaintiff held not abuse 
of discretion 

U.S,—Berner v. British Commonwealth Pac. Airlines, 
Limited, C.A.N.Y., 362 F.2d 799. cert. den. 87 
S.Ct. 322, 385 U.S. 948, 17 L.Ed.2d 227. 

Matters relating to attorneys fees, 
have been adjudicated,^ ' 

3.5. Vt.—In re Brown’s Estate, 275 A.2d I, 129 Vt. 
230. 
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Attorneys’ fees not recoverable 
Ga.—Roescher v. Lehigh Acres Development, Inc., 188 
S.E 2d 154, 125 Ga.App. 420. 

N.J.—Weiman v. Ippolito, 324 A.2d 582, 129 N.LSu- 
per 578, am. on oth. grds. 326 A.2d 70, 130 
N.J.Super. 207. 

Tex.—Lofton v. Norman, Civ App., 508 S.W,2d 915, 
err. ref no rev. err. 

4. BeneHciaries not parties of record 

(1) Costs of assetless estate of minor child not taxable 
against child’s survivors. 

Fla—Johnson v. Schneegold, App. 2 Dist., 419 So. 2d 
684. 

§ 95. Compensatory Damages Gen¬ 
erally 

9. U.S.—Campbell v Westmoreland Farm, Inc., D.C 

N.Y, 270 FSupp. 188, app. dism., C.A., 403 F.2d 
939—Platis v. U.S., D.C.Utah, 288 F.Supp. 254, 
affd., C.A., 409 F.2d 1009—C.J.S. cited in In re 
Farrell Lines, Inc., D.C La., 339 FSupp. 91, 95. 
Cal—Hurtado v. Superior Court of Sacramento Coun¬ 
ty, 114 CalRptr. 106, 522 P.2d 666, 11 C.3d 574. 

Swails V. General Elec. Co., 70 Cal.Rptr. 143, 
264 C.A.2d 82—Fields v. Riley, 81 Cal.Rptr. 671, I 
C.A.3d 308. 

Conn.—Hinde v. Butler, 408 A.2d 668, 35 Conn Sup. 
292 

Iowa—In re Johnson’s Estate, 213 N.W.2d 536. 

N.Y—Fomaro v. Jill Bros Inc., 249 N.Y.S.2d 833, 42 
Misc2d 1031, revd. on other grds. 253 N.Y.S.2d 
771, 22 A.D.2d 695, affd 208 N.E.2d 862, 15' 
N.Y.2d 819, 257 NY.S.2d 938—Horton v. State. 
272 N.Y.S.2d 312, 50 Misc.2d 1017. 

N.C.—Senven v. McDonald, 142 S.E.2d 585, 264 N.C. 
727. 

Va—Cassady v Martin, 266 S.E.2d 104, 220 Va. 1093. 
Wis.—Prunty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

Each beneficiary proceeds for himself 

(2) Other statements. 

Cal.—Changaris v. Marvel, 41 Cal.Rptr. 774. 231 
C.A 2d 308. 

Loss of life itself not compensable 
Pa.—Incollingo v. Ewing, 282 A.2d 206, 444 Pa. 263, 
299. , 

All just damages 

Mont.—Sanders v Mount Haggin Livestock. Co., 500 
P 2d 397, 160 Mont. 73. 

SC—Nance v. State Bd. of Ed., 282 S.E 2d 848, 277 
S.C. 64 

No recovery 

U.S.—Mynck v. Teledyne Movible Offshore, Inc., D.C. 
Tex ,516 F.Supp. 602. 

Net loss 

Colo.—Barnhill v. Public Service Co. of Colorado, 
App., 649 P.2d 716, affd. 690 P2d 1248. 
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10. U.S.—Stanford v, McLean Trucking Co, D.C. 
Tex., 506 F.Supp. 1252. 

N M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 
N.C—Sharpe v. Pugh, 155 S.E.2d 108, 270 N.C. 598. 

12, U.S.—Bullard v. Central Vermont Ry., Inc., C.A. 
Mass., 565 F.2d 193. 

Mass—Doherty v, Venios, 324 N,E.2d 905, 3 Mass. 
App. 725. 
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13. U.S.—Bonner v. William, C.A.Ala., 370 F2d 301 
—^Turcotte v. Ford Motor Co., C.A.R.I., 494 F.2d 
173—Gilbert v. St. Louis-San Francisco R. Co., 
CA.Ala., 514 F 2d 1277. 

§ 96. Nominal Damages 

15. D.C.—Elliott V. Michael James, Inc., C.A., 559 
F.2d 759, 182 U.S.App.D.C. 138. 

Ky.—Bolen v Howard, 452 S.W.2d 401. 
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Mo.—Higgins v. Gosney, 435 S.W.2d 653. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M, 734. 
N.Y.—Parilis v. Feinstein, 406 N.E2d 1059, 49 N.Y.2d 
984, 429 N.y.S.2d 165. 

Nominal damages denied where proof of loss of pecu¬ 
niary benefit is impossible. 

Mo.—Action v. Shields, 386 N.W.2d 363. 
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16. N,C—Scriven v. McDonald, 142 S.E2d 585, 264 
N.C 727—Reeves v. HUl, 158 S.E2d 529, 272 
N.C 352—Greene v. Nichols, 161 S.E2d 521, 274 
N.C 18. 

Maynor v. Townsend, 162 S.E2d 677, 2 N.C. 
App. 19. 

Tex.—Forney v. Memorial Hospital, Civ.App., 543 
S.W.2d 705, err. ref. no rev. err. 

21. Cat—Benwell v. Dean, 57 Cal.Rptr. 394, 249 
C.A.2d 345. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 
N.Y.—Garcia v. Herald Tribune Fresh Air Fund, Inc., 
365 N.Y.S.2d 134, 80 Misc.2d 970. 

N.C—Brown v. Moore, 213 S.E2d 342, 286 N.C. 664. 

§ 97. Exemplary or Punitive Dam¬ 
ages and Penalties 
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24J0. U.S.—Wallace v. Ener, C.A.Ga., 521 F.2d 215. 
Johnson v. American Aviation Corp., D.C.N.D., 

64 RR.D. 435. 

Aria.—State v. Sanchez, App., 579 P.2d 568, 119 Ariz, 
64. 

Cal.—Doak v. Superior Court for Los Angeles County, 

65 Cal.Rptr. 193, 257 CA.2d 825, 27 A.L.R.3d 
1362. 

DeL—Reynolds v. WiUis, 209 A.2d 760, 8 Storey 368. 
D.C—In re Air Crash Disaster Near Saigon, South 
Vietnam on April 4, 1975, D.C, 476 F.Supp. 521. 
DL—^Mattyasovszlcy v. West Towns Bus Co., 330 
N.E2d 509, 61 I11.2d 31. 

Gardner v. Geraghty, 41^ N.E2d 1321, 53 Ill. 
Dec. 517, 98 IIl.App.3d 10—Winter v. Schneider 
Tank Lines, Inc., 438 N.E2d 462, 63 IlI.Dec. 531, 
lOT nLApp.3d 767. 

Md.—Smith v. Gray Concrete Pipe Co., Inc., 297 A.2d 
721, 267 Md. 149. 

Mich.—Currie v. Firing, 134 N.W.2d 611, 375 Mich. 
440. 

Mo.-01ick v. Ballenrine Produce Inc., 396 S.W2d 609, 
app. dism. 87 S.a. 44, 385 U.S. 5, 17 L.Ed.2d 5. 
N.V.-Cjrj5. died In Barrett v. State, 378 N.Y.S.2d 
946, 952, 85 Misc.2d 4S6-CJ.S. died in Antoine 
V. State, 426 N.Y.SJd 917, 922, 103 Misc.2d 664. 
N.C—Scriven v. McDonald, 142 S.E2d 585, 264 N.C 
727—Reeves v. Hill, 158 SJE.2d 529, 272 N.C. 
352-Oreene v. Nichols, 161 S.E2d 521, 274 N.C 
18. 

Ohio-Rubeck v. Huffinan, 374 N.E2d 411, 54 Ohio 
St2d 20, 8 0.0.3d 11. 

Action iHroaght under admiralty jlirisdiction 
U.S.^-Oreen v. Ross, D.CFla., 338 FSupp. 365, affd., 
CA., 481 F.2d 102. Cert. den. 94 S.Ct 577, 414 
U.S. 1068, 38 EEd Jd 473. 

25. Not recoTcrable In wrongftil death action 
Cal.-Taiasoflf v. Regents cX University of California, 
131 CaLRptr. 14, 551 P2d 3H 17 C3d 425, 83 
A.L.R.3d 1166. 

Cortez V. Macias Chi, 167 Cal.Rptr. 90S, 110 
CA3d 640. 

DeL—Magee v. Rose, Super., 405 A.2d 143. 

Oa.—Tmdove v. Wilson, 285 S.E2d 556, 159 Oa.App. 
906. 

Minn.—Eisert v. Greenberg Roofing A Sheet Metal Co., 
314 N.W.2d 226. 

N.y.— Rosenfdd v. Isaacs, 433 N.Y.S.2d 623, 79 
A.D2d 630. 

2d, U.S.—Platis v. U.S., D.CUtah, 288 F.Supp. 254, 
affd., CA., 409 F.2d I009L-Halstead v. US., D.C 
Conn., 535 F.Supp. 782. 


Ariz.—Braun v. Moreno, 466 P.2d 60, 11 Ariz.App. 
509. 

Cal.-^rimshaw v. Ford Motor Co., 174 Cal.Rptr. 348, 
119 C.A.3d 757—^Vander Lind v. Superior Court of 
Orange County, 4 Dist., 194 Cal.Rptr. 209, 146 

C. A.3d 358. 

Ill.—Mattyasovszky v. West Towns Bus Co., 330 
N.E2d 509, 61 I11.2d 31. 

Iowa—Berenger v. Frink, 314 N.W.2d 388, since the 
publication of the bound volume, the case of Boyle 
V, Bomholtz, 278 N.W. 479, 224 Iowa 90, has been 
overruled the court holding punitive damages are 
properly included elements of recovery whether or 
not injured party seeks them in action before his 
death. 

NJ.—Kern v. Kogan, 226 A.2d 186, 93 N.J.Super. 459. 

N.Y.—Kollin v. Shaff, 359 N.y.S.2d 515, 79 Misc.2d 
49. 

N.C.—Maynor v. Townsend, 162 S.E2d 677, 2 N.C. 
App- 19. 

Va.—Wilson v. Whittaker, 154 S.E2d 124, 207 Va. 
1032. 

Wis.—Wangen v. Ford Motor Co., 294 N.W.2d 437, 97 
Wis.2d 260, 13 A.L.R.4th 1. 

Jones Act 

U.S.—^Mpiliris v. Hellenic Lines, Limited, D.C.Tex., 323 
F.Supp. 865, affd., CA., 440 F.2d 1163. 

Under Death on High Seas Act 

U.S.—^Renner v. Rockwell Intern. Corp., D.C.Cal., 403 
F.Supp. 849, vac., CA., 587 F.2d 1030. 

Disallowance of punitire damages valid 

U.S,—In re Paris Air Crash, CA.Cal., 622 F.2d 1315, 
cert. den. 101 S.C. 387, cert. den. 449 U.S. 976, 66 
L.Ed.2d 237. 

Johnson v. International Harvester Co., D.C. 
N.D., 487 F.Supp. 1176. 

27. U.S,—Baroco v. Araserv, Inc., C.A.Ala., 621 F.2d 
189, reh. den. 627 F.2d 239. 

Ala.—Merrell v. Alabama Power Co., 382 So.2d 494. 

Ariz.—Boies v. Cole, 407 P.2d 917, 99 Ariz. 198. 

Cal.—Grimshaw v. Ford Motor Co., 174 Cal.Rptr. 348, 
119 CA.3d 757. 

Idaho—Gavica v. Hanson, 608 P.2d 861, 101 Idaho 58. 

ni.—Chur^hUl V. Norfolk & W. Ry. Co., 362 N.E2d 
356, 5 IlLDec. 885, 46 Ul.App.3d 781, affd. and 
remd. 383 N.E2d 929,23 IlLDec. 58, 73 I11.2d 127, 
overruling Baird v. Chicago, B. & Q.R. Co., 296 
N.E2d 365, 11 IlLApp.3d 264, app. after remand 
334 N.E2d 920, 32 lll.App.3d I. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 

W.Va.—Bond v. City of Huntington, 276 S.E2d 539. 
Under court created maritime wrongful death 
remedy 

U.S.—Rener v. Rockwell Intern. Corp., D.C.Cal., 403 
F.Supp. 849, vac., CA., 587 F.2d 1030. 

Strict liability suit 

Tex.—Heil Co. v. Grant. dv.App., 534 S.W.2d 916, err. 
ref. no rev. err. 

Denial of punitive damages violation of equal 
protection 

U.S.—In re Paris Air Crash of March 3,1974, D.CCal., 
427 F.Supp. 701. 

27,5. U.S.—Hetmigan v. Atlantic Refining Co., D.C. 
Pa., 282 RSupp. 667, affd., CA., 400 F.2d 857, 
cert. den. 89 S-Q. 1739, 395 US. 904. 23 LEd.2d 
216—Eria V. Texas Eastern Transmission Corp., 

D. C.N,Y., 377 RSupp. 344, remd., C.A., 535 F.2d 
1241, 1243 Wahba v. H & N Prescription Center, 
Inc., D.CN.Y., 539 F-Supp. 352. 

Colo.—Burron’s Estate v. Edwards, 594 P.2d 1064, 42 
Colo.App. 141.. 

ni.— Mattyasovszky v. West Towns Bus Co.; 313 
N.E2d 496,21 ni.App.3d 46, affd. 330 N.E2d 509, 
61 lU.2d 31. 

N.Y,—Estrow v. Wilson, 291 N.Y.S.2d 46, 30 A,D.2d 
646. 

27.10. US.—Koppinger v. CuHen-Schiltz and Associ¬ 
ates, C.A.Iowa, 513 R2d 901. 


25A CJS 114 


White V. B.K. Trucking Co., Inc., D.C.Okl., 37i 
F.Supp. 578—Gilbreath v. Phillips Petroleum Co 
D.C.OkL, 526 F.Supp. 657. 

Del.—Reynolds v. Willis, 209 A.2d 760, 8 Storey 368. 

Fla,—^Atlas Properties, Inc. v. Didich, 226 So.2d 684. 

Ill,—Howe v. .Clark Equipment Co., 432 N.E2d 621, 59 
IlLDec. 835, 104 IlLApp.3d 45. 

Mo.—^Dougherty v. Smith, App., 480 S.W.2d 519. 

Wis.—^Wangen v. Ford Motor Co., 294 N,W.2d 437, 97 
Wis.2d 260, 13 A.L.R4th 1. 

Reason 

Utah—Behrens v. Raleigh Hills Hosp., Inc., 675 P.2d 
1179. 
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28. US.—Ollier v. Lake Central Airlines, Inc., CA. 
Ohio, 423 F.2d 554—In re Marine Sulphur Queen, 
C.A.N.Y., 460 F.2d 89, cert. den. 93 S.Ct. 318, 
326, 409 U.S. 982, 34 L.Ed.2d 246. 

Ariz.—Forquer v. Pinal County, App., 526 P.2d 1064, 
22 Ariz.App. 266. 

Fla.—Martin v. United Sec. Services, Inc., 314 So.2d 
765. 

N.J.—Kern v. Kogan, 226 A.2d 186, 93 N.J.Super. 459. 

Okl.—Croy v. Bacon Transport Co., 604 P.2d 136. 

Tex.—Go Intern., Inc. v. Lewis, Civ.App., 601 S.W.2d 
495, err. ref. no rev. err. 

Award snstained 

U.S.—^Jenkins v. Whittaker Corp., D.C.Hawaii, 551 
F.Supp. 110. 

30, Fla.—Florida Clarklift, Inc. v, Reutimann, App., 
323 So.2d 640. 

Mo.—Acton v. Shields, 386 S.W.2d 363. 

F^eral expenses will support punitive damages 

U.S.—Fields v. Huff, D.C.Ark., 510 F.Supp. 238. 

32. U.S.—Denny v. Seaboard Lacquer, Inc., C.A.Md., 
487 F.2d 485. 

Ala.—Eich v. Town of Gulf Shores, 300 So.2d 354, 293 
Ala. 95. 

Board of Trustees of University of Ala, v. Ha^ 
rell, 188 So.2d 555, 43 Ala.App. 258, cert. den. 188 
So.2d 558, 279 Ala. 685—Geohagan v. General 
Motors Corp., 279 So.2d 436, 291 Ala. 167—Gen¬ 
eral Tel. Co. of Ala. v. Cornish, 280 So.2d 541, 291 
Ala. 293. 
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32.5. U.S.—Kritscr v. Beech Aircraft Corp., CA 
Tex., 479 F.2d 1089. 

Mont.—Gagnier v, Curran Const. Co., 443 P.2d 894, 
151 Mont. 468. 

N.C.—Beck V. Carolina Power and Light Co., 291 
S.E2d 897, 57 N.C.App. 373, affd.. 297 S.E2d 397, 
307 N.C. 267. 

Wyo.—Danculovich v. Brovm, 593 P.2d 187. 

Persons entitled to recover 

(1) Tex.—Scoggins v. Southwestern Elec. Service Co„ 

Civ.App., 434 S.W.2d 376, err. ref. no rev. err, 

(2) Tex.—Scoggins v. Southwestern Elec. Service Co., 

Civ.App., 434 S.W.2d 376, err, ref. no rev. err. 

(3) Other statements. 

Tex.—Scoggins v. Southwestern Elec. Service Co., Civ. 
App., 434 S.W.2d 376, err. tef. no rev. err. 

Persons not entitled to recover 

Ga.—Roescher v. Lehigh Acres Development, Ina, 188 
S.E2d 154, 125 Ga.App. 420. 

Pa.—Harvey v. Hasstnger, 461 A.2d 814, 315 Pa.Super. 
97. 

'^Aggravating drcumstances^ 

U.S.—In re Air Crash Disaster Near Chicago, lUinots 
on May 25, 1979, CA.IIL, 644 F.2d 594, cert den. 
102 S.Ct. 358, 454 U.S. 878, 70 L,Ed,2d 187. 

32,10. Defendant held not guilty of grosa neg¬ 
ligence 

U.S.—White V, B.K. Trucking Co., Inc., D.C.Okl., 408 
F.Supp. 1068. 

Tex.—Armstrong v. Texas Power A Light Co., Civ. 
App., 399 S.W.2d 922, err. ref, no rev. err. 
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§ 98. Elements and Measure of 
Damages 
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35. Wis.—Harris v. Kelley. 234 N.W.2d 628, 70 
Wis.2d 242. 

Death on High Seas Act 

U.S.—Nye v. A/S D/S Svendborg, D.C.N.Y, 358 
F.Supp 145, affd. in part, revd in part on oth 
grds., CA, 501 F2d 376, cert, den 95 S.Ct. 1356, 
420 U.S. 964. 43 L.Ed.2d 442, reh. den. 95 S.Ct 
1971. 421 U S. 972, 44 L Ed.2d 464. 

Not limited to pecuniary damages 
U S.—Memtt-Chapman «Sk Scott Corp v. Frazier, C A 
Anz., 289 F.2d 849, cert, den 82 S.Ct 60. 368 U.S 
835, 17 L.Ed.2d 36. 

Ariz—Boies V. Cole, 407 P.2d 917, 99 Anz. 198. 

Southern Pac. Co. v. Barnes, 415 P2d 579, 3 
Ariz.App. 483. 

S.C.—Reed v Medlin, 281 S.E2d 125, 276 SC. 604, 
app. after remand 328 S.E.2d 115, 284 S.C. 585 

Statutory changes upheld 

Fla.—White v. Clayton, 323 So.2d 573. 

Non-pecuniary damages 

U.S.—Felder v. U.S, CA.Anz , 543 F.2d 657. 

Parental consortium 

U.S.—Clark v. Romeo, DCConn., 561 FSupp. 1209 

Federal Tort Oaims Act 

U.S.—Flannery for Flannery v US, CAW.Va, 718 
F.2d 108, cert. den. 104 S.Ct. 2679, 81 L Ed 2d 
874. 

36. Prospective and retroactive operation 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 

N.W.2d 789, 260 Iowa 556. 
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38.5. D.C —Runyon v. District of Columbia, C A , 
463 F.2d 1319, 150 U.S App.D.C. 228. 

Kan.—C.JJS. quoted in Flowers v. Marshall, 494 P.2d 
1184, 1189, 208 Kan. 900. 

38.10. Kan,—C.JJS. quoted in Flowers v Marshall, 
494 P.2d 1184, 1189, 208 Kan 900 

39. Effect of Pennsylvania survival statute 

(2) Held to augment Death on High Seas Act thus 

permitting recovery beyond loss provided for therein 
U.S.—Dugas V. National Aircraft Corp., D.C Pa., 300 
F.Supp. 1167. 

There may be only one recovery for 
the same death, although several per¬ 
sons are responsible for it.^’ 

39.10. U.S.—Trexler v. Tug Raven, D.C.Va., 290 
F.Supp. 429, revd. on oth. grds., C.A, 419 F 2d 
536, cert. den. 90 S.Ct. 1843, 398 U S. 938, 26 
L.Ed.2d 271. 

§ 99 . -Amount Recoverable in 

Survival Action 

40. U.S.—Eichmann v. Dennis, C.A.Pa, 347 F.2d 
978. 

Conrad v. Wertz, D.C.W.Va., 278 FSupp. 428, 
Fla.—Sinclair Refining Co. v. Butler, 190 So.2d 313. 
N.C.—Forsyth County v. Bameycastle, 197 S.E2d 576, 
18 N.C.App. 513, cert. den. 198 S.E.2d 722, 283 
N.C. 752. 
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41. Ohio—Barcus v. Union Hospital Ass’n, 236 
N.E.2d 232, 14 Ohio Misc. 168. 

44. Mo.—State ex rel. Smith v. Greene, 494 S.W.2d 
53. 

Wis.—Prunty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

443. U.S.—Feldman v. Allegheny Air lines, Inc,, 
D.CConn., 382 F.Supp. 1271, afid. in part, revd. 


m part on oth grds, CA., 524 F.2d 384, on 
remand, D C, 452 F Supp 151 

Recovery enlarged 

Neb—Lorenzen v. Continental Baking Co, 141 N W.2d 
163, 180 Neb 23, stating Iowa law. 

45. U.S.—Consolidated Mach., Inc v. Protein Prod¬ 
ucts Corp., D C.FIa., 428 F Supp 209. 

La—Roundtree v Technical Welding and Fabrication 
Co , Inc, App, 364 So 2d 1325, writ den. Sup, 367 
So.2d 389 

Wis.—Prunty v Schwantes, 162 N.W 2d 34, 40 Wis.2d 
418 

46. U.S—Haddigan v Harkins, CA.Pa., 441 F2d 
844. 

§ 100. -Amount Recoverable in 

Action Based on Death 
Statutes 
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47. US—US v. Furumizo, CA.Hawaii, 381 F.2d 
965. 

Alaska—State v. Guinn, 555 P.2d 530 

Colo —Pollock V City and County of Denver, 572 P.2d 
828, 194 Colo 380 

Tenn.—Smith v Bullington, App, 499 S.W 2d 649. 

Speculative damages 

(2) Other statements 

La.—Viator v Gilbert, 216 Sold 821, 253 La. 81. 
Measure of damages under general maritime 
law compared to Jones Act 

U S —In re Farrell Lines, Inc., D.C.La., 339 F Supp 
91 

48. U.S —McGrath v. Ene Lackawanna R. Co., C A 
N.J., 460 F2d 1312 

Platis V U.S, DC Utah, 288 FSupp 254, affd., 
C.A., 409 F 2d 1009—Sawyer v U S., D.CVa, 465 
F.Supp 282. 

Iowa—Hurtig v. Bjork, 138 N.W.2d 62, 258 Iowa 155. 

La.—Charles v Town of Jeanerette, Inc, App., 234 
So.2d 794, writ ref. 239 So 2d 358, 256 La. 853— 
Orgeron v Earl Gibbon Transport, Inc., App., 235 
So.2d 134 

Minn.—Cummins v Rachner, 257 N W.2d 808. 

Miss.—Illinois Cent. R Co. v. Ragan, 173 So.2d 433, 
252 Miss. 335. 

N.J.—Tenore v Nu Car Carriers, Inc., 341 A.2d 613, 

67 N.J 466. 

NY—Woodard v Pancio, 410 N.Y.S.2d 454, 65 ■ 
A D 2d 923. 

Or.—Goheen v General Motors Corp., 502 P 2d 223, 
263 Or 145. 

Pa—Seitz v, Freeport Transport, Inc., 114 P.L.J. 152. 

Tenn—Smith v. Bullington, App., 499 S.W,2d 649. 

Age of deceased 

La.—Parish v. Minvielle, App., 217 So 2d 684. 

Miss.—Illinois Cent. R. Co v. Nelson, 146 So. 2d 69, 
245 Miss. 395, motion over m part and sus. in part 
148 So.2d 712,245 Miss 395,4 A.L.ll.3d 1217-11- 
linois Cent. R. Co. v Ragan, 173 So.2d 433, 252 
Miss. 335. 

No surviving parent 

N. Y.—Zaninovich v. Amencan Airlines, Inc., 262 N Y 
S.2d 854, 47 Misc.2d 584, revd. on oth. grds. 271 
N.Y.S 2d 866, 26 A.D.2d 155 

Measure of damages for death of child same as 
for adult 

N.C—Burton v. Croghan, 144 S,E.2d 147, 265 N.C. 
392. 

Post-award losses 

U S.—Petition of Canal Barge Co, D.C.Miss., 323 
F.Supp. 805, affd, in part, revd. in part on oth. 
grds., C.A., 480 F.2d 11, am. on oth. grds., 513 
F.2d 911, cert. den. 96 S.Ct. 71, two cases, 423 U.S. 
840, 46 L.Ed.2d 60. 

Viable unborn child 

W.Va,—Baldwin v. Butcher, 184 S.£.2d 428, 155 W.Va. 
431. 
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Direct damages held recoverable 
U.S.—Wetzel v, McDonnell Douglas Corp., D.C.Pa., 
491 F.Supp. 1288. 

Ill.—Scully V Otis Elevator Co., 275 N.E.2d 905, 2 
IllApp.Sd 185 

Calculated at time of death 
Colo.—Barnhill v. Public Service Co. of Colorado, 
App, 649 P.2d 716, affd. 690 P.2d 1248. - 

49. U.S—Johnson v. Serra, CA.Mmn, 521 F.2d 
1289. 

In re Farrell Lines Inc., D.C.Ga, 378 F.Supp. 
1354 

La —Womax v, Earl Gibbon Transport, Inc., App., 226 
So.2d 573. 

Tenn.—Smith v. Bullington, App., 499 S.W 2d 649. 

Uniformity inapplicable 

U.S.—Greene v. Vantage S.S. Corp., C.A Va., 466 F.2d 
159. 

50.5. Cal.—DeMeo v. St Francis Hospital, 114 Cal. 
Rptr. 280, 39 C.A 3d 174. 

50.10. U.S —Mills V. Tucker, C.A.Hawaii, 499 F.2d 
866—Edwards v. Sears, Roebuck & Co., C.A. 
Miss., 512 F 2d 276. 

Cal.—Helling v. Lew, 104 Cal Rptr 789, 28 C.A.3d 
434. 
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50.15. U.S.—Gault v. Tablada, D.CMiss., 400 
F.Supp. 136, affirmed, C.A., 526 F.2d 1405. 

Minn.—Rath v Hamilton Standard Division of United 
Technologies Corp, 292 N.W.2d 282. 

50.30. N Y.—Horton v. State. 272 N.Y.S.2d 312, 50 
Misc2d 1017 

Law value of money, high cost of living 
U.S.—Johnson v. Serra, CA.Mmn., 521 F2d 1289. 
Time of death determinative 
Tex.—Richardson v. Holmes, Civ.App., 525 S.W 2d 
293, err. ref. no rev. err. 

51. U.S.—U.S. V, English, CA.ai., 521 F.2d 63. 
Cal.—Mize v. Atchison, T. & S.F. Ry. Co., 120 Cal. 

Rptr. 787, 46 CA.3d 436. 

Future decline of dollar value not considered 
U.S.—U.S v. Furumizo, CA.Hawaii, 381 F.2d 965— 
Williams V. U.S, C.A.R.I., 435 F.2d 804—Matter 
of S S Helena, C.A.La., 529 F.2d 744, app. after 
remand, C.A., 547 F.2d 255. 

No allowance for inflation or cost of living 
increase 

U.S.—Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
FSupp. 978. 

Inflationary factors considered 

U.S.—Deweese v U.S, C A.Colo., 576 F.2d 802. 

51.5. U.S.—U.S. V Furumizo, CA.Hawaii, 381 F.2d 
965. 

Net income 

U.S.—Domangue v. Eastern Airlines, Inc., D.C.La., 542 
F.Supp. 643, affd. in part, revd. in part on oth. 
grds. CA, 722 F.2d 256. 

N.J.—^Tenore v. Nu Car Carriers, Inc., 341 A.2d 613, 
67 N.J. 466. 

Future income taxes considered 

U.S.—Deweese v US., C.A.C 0 I 0 ., 576 F.2d 802. 

52. U S.—Weaver v. Ford Motor Co., D.C.Pa., 382 
F.Supp. 1068, affd., C.A., 515 F.2d 506, 507. 

Fla—Smith v Lassing, App, 189 So.2d 244. 

Iowa—Baker v. Beal. 225 NW.2d 106 
Ky.—City of Louisville v. Stuckenborg, 438 S.W.2d 94, 
40 A.L.R.3d 1213. 

La.—Parish v. Minvielle, App., 217 So.2d 684. 

Miss.—^Boyd Const. Co. v. Bilbro, 210 So.2d 637— 
Catholic Diocese of Natchez-Jackson v. Jaquith, 
224 So.2d 216. 

N.Y—Rinaldi v. State, 374 N.Y.S.2d 788, 49 A.D.2d 
361. 

Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017. 
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53. Fla.—Fussell v. Douberly, App., 206 So.2d 231. 
La.—Blanchard v. Rodrigue, App., 340 So.2d 1001, writ 

den., Sup., 341 So.2d 1129, 1130. 

Miss.—^New Orleans & N.R. Co. v. Thornton, 191 
So.2d 547. 

N.Y.—Zaninovich v. American Airlines, Inc., 271 N.Y. 
S.2d 866,26 A.D.2d ISS—Tenczar v. MilUgan, 365 
N.Y.S.2d 272, 47 A.D.2d 773. 

N.C-Gay v. Thompson, 146 S.E2d 425, 266 N.C. 
394, 15 A.L.R.3d 983. 

Ohio—Caswdl v. Harry Miller Excavating Co., 246 
N.E2d 921, 20 Ohio Misc. 46. 

Pa.—Gallagher v. Four Winds Motel-Hotel, 335 A.2d 
394, 233 Pa.Super. 1. 

Tex.—Missouri-Kansas-Texas R. Co, v. Pierce, Qv. 
App., 519 S.W.2d 157, err. ref. no rev. err. 

PossibOily of criminal conyiction 
N.Y.—Gioia v. State, 228 N.Y.S.2d 127, 16 A.D.2d 354, 
on remand 238 N.Y.S.2d 758, 38 Misc.2d 833, 
rcvd. on oth. gids. 254 N.Y.S.2d 384, 22 A.D.2d 
181. 

IMscretioii not abased 

La.—^Ban v. State, Through Louisiana Dept of High¬ 
ways, App., 355 So.2d 52, 2 A.LR.4th 625, writ 
den.. Sup., 355 So.2d 1324, two cases. 

54. U.S.—^Neal v. Saga Shipping Co., CA.Tex., 407 
F.2d 481, cert den. 89 S.Q. 2143, 395 U.S. 986, 
23 L.Ed.2d 775. leh. den. 90 S.Ct. 45, 396 U.S. 
871, 24 L£d.2d 129. 

54.10, U.S.—Martin v. U.S., D.CArk., 448 F.Supp. 
855, affd. in part revd. in part on oth. grds., C.A., 
586 F.2d 1206. 

Oa.—City of Macon v. Smith, 160 S.E2d 622, 117 
Ga.App. 363. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 
N.W.2d 789, 260 Iowa 556. 

Adams v. Deur, 173 N.W.2d 100. 

M(L-Sun ab Co. v. Walston, 289 A.2d 804, 15 Md. 

App. 113, affd. 298 A.2d 391, 267 Md. 559. 
Mont—Swanstm v. Champion Intern. Corp., 646 P.2d 
1166, 197 Mont 509. 

NJ,—Tenore v. Nu Car Carriers, Inc., 341 A.2d 613, 
67 N J. 466. 

55. US.—U.S. V. English, C.A.Cal., 521 F.2d 63. 
N.M.—Varney v. Taylor, 448 P.2d 164, 79 N.M, 652, 

app. after remand 463 P.2d 511, 81 N.M. 87. 
Or.—Meier v. Bray, 475 P.2d 587, 256 Or. 613. 
Firticiiltr ratei allowed 
(4) U.S.—Mealey v. Slaton Machinery Sales, Inc., 
CA.Oa., 508 F.2d 87. 

SoOean v. Nicklos DriUing Co.. D.CLa., 302 
RSupp. 119. 

(6) Four and one-half po* cent 

U.S.—Brooks v. U.S., D.CS.C, 273 F.Supp. 619. 

Facion ia determiiiiiig rate 

(3) Other matters. 

U$.-MosIey v. US., CA.N.C., 499 F.2d 1361, on 
remand, D.C, 405 F.Supp. 357, affd., CA., 538 
F.24 555. 

D.C—Runyon' v. District of Columbia, C.A., 463 F.2d 
1319, 150 USApp.D.C 228. 

Freaent worth 

U.S.—Vizziiii V. Ford Motor Co., D.CPa., 72 F.R.D. 
132, vac. and lemd. on oth. grds., CA, 569 F.2d 
754. 
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55.10. Oa.-Kerr v. Miras, 202 S.E2d 244, 130 Ga. 
App. 54. 

40. US.-Cbestcr v. US., D.CPa., 403 F.Supp. 458, 
affd, CA. 546 F.2d 415. 

lowa^Hurtig v. Bjork, 138 N.W.2d 62,258 Iowa 155— 
Schmitt V. Jenkins Truck Lines, Inc., 149 N.W.2d 
789, 260 Iowa 556. 

la—Parish v. Minvielle, App., 217 So.2d 684. 

Mist.—Illinob Cent R. Cb. v. Ragan, 173 So.2d 433, 
252 Miss. 335. 


Possibility of early retirement 

(3) Other matters. 

U.S.—Petition of Oskar Tiedemann & Co., D.C.Del., 
236 F.Supp. 895, revd. in part on oth. grds., lemd. 
in part C.A, 367 F.2d 498, op. supp. 367 F.2d 505, 
cert. den. 87 S.Ct. 953, 386 US. 932, 17 L.Ed.2d 
805, cert. den. 87 S.a. 957, 386 U.S. 932, 17 
L.Ed.2d 805, reh. den. 87 S.Q. 1303, 386 U.S. 
1000, 18 LEd.2d 354. 

As of time of death 

U.S.—Petition of US., D.CN.C, 303 F.Supp. 1282. 

Formula 

D.C.—Runyon v. District of Columbia, C.A., 463 F.2d 
1319, 150 US.App.D.C 228. 

Loss of consortium 

Iowa—Audubon-Exira Ready Mix, Inc. v. Illinois Cent. 

Gulf R. Co., 335 N.W.2d 148. 

61. Life expectancy computed as of date of 
decision 

U.S.—Petition df US., D.C.N.C.. 303 F.Supp. 1282. 

Until age of nudoHty 

Ind.—Peaches v. City of Evansville, 389 N.E2d 322, 
180 Ind.App. 465, reh. den. 391 N.E2d 828, cert, 
den. 100 S-O. 704, 444 U.S. 1033, 62 LEd.2d 669. 
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62.5. U.S.—Har-Par Truck Lines, Inc. v. Mills, CA. 
Ga., 378 F.2d 705. 

63.5. Ga.—Kerr v. Mims, 202 S.E2d 244, 130 Ga. 
App. 54. 

63.10. US.—DriscoU V. U.S., D.CDel., 456 F.Supp. 
143, affd. CA, 605 F.2d 1195. 

La.—Walker v. St. Paul Ins. Companies, App., 339 
So.2d 441, on remand, App., 343 So.2d 251, writ 
den.. Sup., 345 So.2d 61. 

64, US.—Petition of U.S.. D.CN.C., 303 F.Supp. 
1282—Hernandez v. US., D.C.Tex.,'313 F.Supp. 
349. 

Miss.—Boyd Const. Co. v, Bilbro, 210 So.2d 637. 

65. Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637. 
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67.5. D.C—Betesh v. US., D.C, 400 F.Supp. 238. 
La.—Milton v. State Health and Social and Rehabilita¬ 
tion Services Administration, App., 293 So.2d 645. 

67.10. U.S.—Ragus v. Southern Pac. Co., C.A.Tcx., 
430 F.2d 1310—Dickerson v. Continental Oil Co., 

C. A.La., 449 F.2d 1209, cert. den. 92 S.Q. 942, 
405 US. 934, 30 L.Ed.2d 809, app. aflw remand 
476 F.2d 635. 

Furumizo v. US., D.CHawaii, 245 F.Supp. 981, 
affd., CA., 381 F.2d 965—Brooks v. U.S., D.C 
S.C., 273 F.Supp. 619—Gasperino v. Larsen Ford, 
Inc., D.CN.Y., 300 F.Supp. 1182, affd., C.A., 426 
F.2d 1151, cert. den. 91 S.Ct. 238, 400 US. 941, 27 
L.Ed.2d 245—Williamson v. Westem-Pacific 
Dredging Corp., D.C.Or., 304 F.Supp. 509, affd., 
CA, 441 F.2d 65, cert. 4en. 92 S.Q. 90, 404 US. 
851, 30 EEd,2d 91—Adams v. Hunter, D.CS.C, 
343 RSupp. 1284, affd., CA, 471 R2d 648—Dick¬ 
ens V, US., D.CTex., 378 RSupp. 845, affd., CA., 
545 F.2d 886. 

Fla.—McLeod V. Young, App., 257 So.2d 605. 

Iowa—Haumeisen v. Ford Motor Ca, 257 N.W.2d 7. 
La.—Womack v. Travelers Ins. Co., App., 258 So.2d 
562, writ den. 260 So.2d 701, 261 La. 775, 

N.Y.—Hager v. Hutchins. 398 N.Y.S.2d 316, 91 
Misc.2d 402. 

Wash.—Blodgen v. Great Northern Ry. Co., 483 P.2<I 
1276, 4 Wash.App. 741. 

Awards between $200,000 and $400,000 

US.—Merchants Nat Bank A Trust Co. of Fargo v. 
U.S., D.CN.D., 272 RSupp. 409-YatC8 v. US., 

D, C.n!m., 370 RSupp. 1088, affd., CA, 497 F.2d 
878. 

N.M.—Samedan Oil Corp. v. Neeld, 577 P.2d 1245, 91 
N.M. 599. 

67.15. US.—Blackburn v. Aetna Freight Lines, Inc., 
D.CPa., 250 RSupp. 289, affd., CA., 368 R2d 
345, 23 ALE3d 1182—Rideaux v. Lykes Bros, 


S.S. Co., D.C.Tex., 285 F.Supp. 153—Grigsby v. 
Coastal Marine Service of Texas, Inc., D.CLa, 
235 RSupp. 97, remd., CA, 412 R2d 1011, cert, 
dism. 90 S.Ct. 612, two cases, 396 U.S. 1033, 24 
LEd.2d 531, and 90 S.Q. 613, 396 U.S. 1033, 24 
L.Ed.2d 531, on remand 317 F.Supp. 1113— 
McGarry v. U.S., D.C.Nev., 370 F.Supp. 525, affd. 
in part, revd. in part on oth. grds., C.A., 549 R2d 
587, cert. den. 98 S.Ct 398, 434 US. 922, 54 
LEd.2d 279. 

Cal.—Benwell v. Dean, 57 Cal.Rptr. 394, 249 C.A2d 
345. 

D.C.—Runyon v. District of Columbia, CA., 463 F.2d 
1319, 150 U.S.App.D.C. 228. 

La—Chaney v. Brupbacher, App., 242 So.2d 627— 
Womack v. Travelers Ins. Co., App., 258 So.2d 
562, writ den. 260 So.2d 701, 261 La 775. 

N.Y.—Harvey v. New York State Thruway Authority, 
301 N.Y.S.2d 909, 59 Misc.2d 1079, affd, 302 
N.Y.S.2d 1015, two cases, 32 AD.2d 889, affd. 263 
N.E2d 663, 27 N.Y.2d 263, 315 N.Y.S.2d 297. 

R.I.—Romano v. Duke, 304 A2d 47, 111 R.L 459. 

67.20. U.S.—Furumizo v. U.S., D.C.Hawaii, 243 
RSupp. 981, affd., CA, 381 R2d 965—Downing 

V. Ulmer, D.C.S.C, 253 F.Supp. 694—Scarbrough 

V. Murrow Transfer Co., D.C.Tenn., 277 RSupp. 
92—Middaugh v. U.S., D.C.Wyo., 293 F.Supp. 
977—^In re Consolidation Coal Co., D.CPa, 296 
RSupp. 837—Simpson v. Knut Knutsen, OA.S., 
D.C.Cal., 296 F.Supp. 1308, affd. in part remd. in 
part, C.A., 444 R2d 523—Kuklis v. Hancock, 
D.C.Fla.. 304 RSupp. 336, affd., C.A., 428 R2d 
608—Burgen v. Smith, D.C.Kan., 337 F.Supp. 
197, affd, CA., 454 F.2d 1175—In re FarreU 
Lines, Inc., D.CLa., 339 F.Supp. 91—Chute v. 
U.S., D.C.Mass., 466 F.Supp. 61. 

La.—Boudreaux v. Allstate Ins. Co., App., 258 So.2<l 
710. 

Mich.—Haupt v. Yale Rubber Co., 1185 N.W.2d 161,29 
Mich.App. 225. 
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67.25. U.S.—Petition of Risdal A Anderson, Ino, 
D.CMass., 291 F.Supp. 353—Wasilko v. US., 
D.COhio, 300 F.Supp. 573, affd, C.A., 412 F.2d 
859—Jones v. U.S., D.CN.Y., 304 RSupp. 94, 
affd., CA., 421 F.2d 835—Dennis v. Central Gulf 

S.S. Corp., D.CLa., 323 RSupp. 943, affd., CA, 
453 F.2d 137, ccrt den. 93 S.Ct. 286, 409 US. 
948, 34 L.Ed.2d 218—Curry v. US., D.CCal., 338 
RSupp. 1219. 

Ark.—Bridges v. Stephens, 384 S.W.2d 490, 238 Ark. 
801. 

La—Viosca v. Touro Infirmary, App., 170 So.2d 222, 
application den. 171 So.2d 668, 247 La 416. 

N.Y.—Lawrence v. State, 255 N,Y.S.2d 129,44 Mlw-M 
756. 

Ohio—Rubeck v. Huffman, 374 N.E2d 411, 54 Ohio 
St,2d 20, 8 0.0.3d 11. 

Tex.—Tom Brown Drilling Co. v. Nieman, Civ.App., 
418 S.W.2d 337, err. ref. no rev. err. 

67,30. U.S.—Furumizo v.' U.S., D.C.Hawaii, 245 
RSupp. 981, affd., CA. 381 F.2d 965. 

La—Waters v. Southern Farm Bureau Cas. Ins. Co., 
App., 212 $o.2d 487, writ ref. 214 So.2d 720, 252 
La. 900. 

N.Y.—Kelsey v. Camp Jened Foundation, Inc., 257 
N.Y.S.2d 199, 23 Aa2d 717. 

W.Va—Humphrey v. Armenakis, 142 S.E2d 883, 149 

W.Va 607. 

6735. U.S.—Dean v. U.S., D.CAla, 239 RSupp. 
167—Petition of Risdal A Anderson, Inc., D.C 
Mass., 291 RSupp. 353—In re Farrell Lines, Inc., 
D.C.La, 339 RSupp. 91. 

Ga—Crosby Aeromarine, Inc. v. Hyde, 156 S.E2d 106, 
115 GaApp. 836. 

La.—Lewis v. State, Through State Bd. of Institutions. 
App., 176 So.2d 718, writ ref. 178 So.2d 655, 248 
La 364—Breaux v. State, App,, 314 So.2d 449, 
affd 326 So.2d 481. 

N.Y.—McBride v. State, 277 N.Y,S.2d 80, 52 Mi8C.2d 
880, affd. 294 N.Y,S,2d 265, 30 A.D.2d 1025. 

Okl—Missouri, K. A T.R, Co. v. Caster. 410 R2d 67. 
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67.40. U.S.—Muirhead v Pacific Inland Nav., Inc., 
D.CWash., 378 F.Supp. 361. 

Iowa—Rigby v. Eastman, 217 NW2d 604. 

La.—Cheramie v Great Am. Ins. Co., App., 198 So 2d 
726, writ ref. 202 So.2d 649, 251 La. 25—Curry v. 
Fnim-Colnon Contracting Co., App., 202 So 2d 
345, writ ref. 204 So.2d 573, 251 La. 389—Gayle v. 
lOepartment of Highways, App., 205 So 2d 775, 
writ ref. 207 So.2d 538, 251 La 932 and 207 So.2d 
539, 251 La 933, application not considered 207 
So.2d 539, 251 La 934 

N.Y.—Freeman v Corbin Ave. Bus Co, 401 N Y.S 2d 
224, 60 A.D 2d 824 

Tex.—Continental Cas. Co v Thomas, Civ.App., 463 
S W.2d 501. 

67.45. U.S.—Brooks v. U.S., D C S C., 273 F.Supp. 
619—Petition of Risdal & Anderson, Inc., D C 
Mass., 291 F.Supp 353 

Fla —Chase v. Gilmore, App., 353 So.2d 591 

La.—Viosca v. Touro Infirmary, App., 170 So.2d 222, 
application den. 171 So 2d 668, 247 La. 416. 

N.Y.—Trapani v State, 257 N.Y.S.2d 224, 23 A.D.2d 
709. 
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67.50. U.S.—In re Consolidation Coal Co, D.C.Pa., 
296 F.Supp. 837. 

La.—Wilson v Pittman, App., 307 So.2d 804. 

67.55. U.S.—Brooks v. U S., D.C.S.C., 273 F.Supp. 
619—Petition of Risdal & Anderson, Inc, D.C 
Mass., 291 F.Supp 353—Adams v. Hunter, D.C 
S C., 343 F.Supp 1284, affd, C.A., 471 F 2d 648. 

Colo.—Mosley v. Prall, 408 P 2d 434, 158 Colo 504 

67.65. U.S.—Petition of Risdal & Anderson, Inc, 
D.C.Mass., 291 F.Supp. 353 

Fla.—McNair v. Continental Ins Co, App, 245 So.2d 
634. 

La.—LeBlanc v. Blanchard’s Estate, App, 266 So.2d 
918, writ ref. 268 So.2d 677, 263 La 618. 

N.Y.—Shoemaker v. State, 283 NY.S.2d 981, 54 

’ Misc.2d 1042—Tropp v. State, 290 N.Y.S.2d 612, 
56 Misc.2d 814 

Ohio—Caswell v. Harry Miller- Excavating Co., 246 
N.E.2d 921, 20 Ohio Misc. 46. 

§ 101. -Pecuniary Loss to 

Plaintiff or Beneficiary in 
General 

68. U.S.—Merchants Nat. Bank of Cedar Rapids v. 
Waters, C.A.Iowa, 447 F.2d 234. 

Cincotta v. U.S., D.C.Md., 362 F.Supp. 386 

CaJ.—Steed v. Imperial Airlines, 115 Cal.Rptr. 329, 524 
P.2d 801, 12 C.3d 115, 68 A.LR.3d 1204, app 
dism. 95 S.Ct. H08, 420 U.S. 916, 43 L.Ed.ld 387. 

Colo.—Lewis v. Great Western Distributing Co of 
Borger, 451 P,2d 754, 168 Colo. 424—Jones v. 
Hildebrant, 550 P.2d 339, 191 Colo. 1, cert. dism. 
97 S.Ct. 2283, 432 U.S. 183, 53 L.Ed.2d 209. 

Conn,—Katsetos v. Nolan, 368 A.2d 172, 170 Conn. 
637. 

Del—Bennett v. Andree, 252 A.2d 100. On remand, 
Super., 264 A.2d 353, affd. 270 A.2d 173—State 
Highway Dept. v. Buzzuto, 264 A.2d 347. 

D.C.—Runyon v. District of Columbia, C.A., 463 F.2d 
1319, 150 U.S.App.D.C. 228. 

Ill—Baird V. Chicago, B- & Q.R. Co., 296 N.E.2d 365, 
11 lllApp.3d 264, app. after remand 334 N.£.2d 
920, 32 IllApp.3d 1, affd. 349 N.E.2d 413, 63 
ni2d 463. 

Iowa—Schmitt v, Jenkins Truck Lines, Inc., 170 
N.W,2d 632—CJ5. dted in Adams v. Deur, 173 
N.W.2d 100, 105. 

Ky.—Empire Metal Corp. v. Wohlwendcr, 445 S.W,2d 
685. 

Md.—Wind V. Baker, 272 A.2d 57, 10 Md.App. 531. 

Neb.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23, stating Iowa law—Godden v. 
Dq>aitment of Public Welfare, 226 N.W.2d 627, 
193 Neb. 269, 

N.J.—Kern v. Kogan, 226 A.2d 186,93 N.J.Super. 459. 


N.Y—Brooks v Siegel, 383 N Y.S 2d 439, 52 A.D.2d 
1003 

N.C—Smith V. Mercer, 172 S E2d 489, 276 N C 329 
N.D.—Trautman v New Rockford-Fessenden Co-op 
Transport Ass’n, 181 N.W2d 754. 

“Pecuniary value” of life 

U S—In re Pago Pago Aircrash of January 30, 1974, 
D.C Cal, 525 F.Supp. 1007 

Tenn —Southern Ry. Co. v Sloan, 407 S W.2d 205, 56 
Tenn App 380—^Newman v Simmons, 466 S W 2d 
506, 62 Tenn.App 610 

Computation of earning capacity loss 
U.S —Petition of U.S Steel Corp, C A.Ohio, 436 F 2d 
1256, cert, den 91 S.Ct. 1649, 1660, 1665, 402 U S. 
987, 29 LEd2d 153, reh den 91 SCt. 2227, 403 
U S. 924, 29 L Ed 2d 703, reh. den. 91 S.Ct 2247, 
403 U S 940, 29 L.Ed 2d 720, app. after remand 
479 F.2d 489, cert, den 94 S.Ct. 71, 414 U.S 859, 
38 L Ed 2d 110 

Limited to working life expectancy 
U S.—Reminga v U.S, D C.Mich, 448 F.Supp. 445, 
affd., C A., 631 F 2d 449 
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69. U.S —Schranner v Wheeling Steel Corp , C.A. 
Pa, 400 F 2d 190 

Blackburn v Aetna Freight Lines, Inc., D C.Pa, 
250 F.Supp. 289, affd., C.A. 368 F2d 345, 23 
A.LR3d 1182—Brooks v U.S., D.C.SC, 273 
F Supp 619—^Dugas v National Aircraft Corp , 
D C Pa , 310 F.Supp. 21, affd in part, vac in part 
on oth grds., CA, 438 F2d 1386, on remand, 
D C.,* 340 F Supp 324—Albnght v R J. Reynolds 
Tobacco Co , D C Pa, 350 F Supp. 341, affd., C A., 
485 F.2d 678, cert den 94 SCt. 1961, 416 U.S 
951, 40 L.Ed.2d 301 

Del.—Bennett v Andree, 252 A.2d 100. On remand, 
Super., 264 A 2d 353, affd 270 A.2d 173. 

N.M.—Lujan v. Gonzales, 501 P 2d 673, 84 N M. 222, 
cert. den. Gonzales v Allstate Ins. Co., App., 501 
P 2d 663, 84 N M 222. 

N.Y.—Zaninovich v American Airlines, Inc, 271 N.Y 
S.2d 866, 26 A.D.2d 155. 

Wash.—Balmer v Dilley, 502 P2d 456, 81 Wash.2d 
367. 

Rule summarized 

U.S.—Feldman v Allegheny Airlines, Inc., C.A.Conn , 
524 F2d 384, on remand, DC, 452 F.Supp 151 

Expected accumulation 

Iowa—Hurtig v. Bjork. 138 N.W2d 62, 258 Iowa 155 
Neb.—Lorenzen v Continental Baking Co, 141 N.W 2d 
163, 180 Neb 23, stating Iowa rule 

Rule held inapplicable 

(2) Only contnbutions which would have been made 
subsequent to judgment should be discounted. 

U.S.—LeRoy v. Sabena Belgian World Airlines, C A 
N.Y., 344 F.2d 266 cert, den 86 S.Ct. 161, 382 
U.S 878, 15 L.Ed2d 119 

Deducting cost of production of crops proper 

Ga.—Miller v. Tuten, 223 S.E 2d 237, 137 Ga.App 188. 
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70. U.S.—Humble v. Mountain State Const Co, C A. 
Ky., 441 F.2d 816. 

Durham v. Southern Ry. Co., D.C.Va, 254 
F.Supp. 813—Krakar v. Don Swart Trucking, Inc, 

‘ . D.C.Pa., 323 F.Supp. 157—Petition of Canal Barge 
Co., D.C.Miss., 323 F.Supp, 805, affd in part, revd. 
in part on oth, grds., C,A, 480 F.2d 11, am. on 
oth. grds., 513 F.2d 911, cert. den. 96 S.Ct 71, two 
cases, 423 U.S. 840. 46 L.Ed.2d 60—Curry v. U.S., 
D.C.Cal, 338 FSupp. 1219—In re Since Nav. 
Corp, D.C.La., 329 F.Supp 652, affd. in part, 
remd, in part on oth. grds, C.A., 529 F 2d 744, 
app. after remand 547 F.2d 255—Nye v. A/S D/S 
Svendborg, D.C.N.Y., 358 F.Supp. 145, affd m 
part, revd. in part on oth. grds, C.A., 501 F.2d 
376, cert. den. 95 S Ct 1356, 420 U.S 964, 43 
LEd.2d 442, reh.’den. 95 S.Ct. 1971, 421 U.S. 972, 
44 L.Ed.2d 464—Muirhead v. Pacific Inland Nav., 
Inc., D.C.Wash. 378 F.Supp. 361 
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Alaska—State v. Guinn, 555 P 2d 530. 

Colo.—Murphy v Colorado Aviation, Inc, 588 P.2d 
877, 41 Colo App 237. 

Fla—Smith v Lassing, App., 189 So.2d 244. 

Iowa—Schmitt v Jenkins Truck Lines, Inc., 170 
N.W 2d 632. 

Miss —Catholic Diocese of Natchez-Jackson v. Jaquith, 
224 So.2d 216 

N.M —Baca v. Baca, App, 472 P.2d 997, 81 N M. 734. 
NY—Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017 

Or.—Jones v Flannigan, 526 P2d 543, 270 Or. 121, 
app. after remand 542 P.2d 907, 273 Or. 563. 
Tenn—Interstate Life & Acc. Co v. Cox, App., 396 
S.W.2d 80, 55 Tenn. 40—Southern Ry Co. v. 
Sloan, 407 S W.2d 205, 56 Tenn App. 380—Smith 
v. Bullington, App., 499 S W.2d 649 
Tex.—Best Steel Bldgs., Inc. v Hardin, Civ App., 553 
S W 2d 122, err. ref. no rev. err 

Deduction of taxes not abuse of discretion 
U.S—LeRoy v. Sal>ena Belgian World Airlines, C.A. 
N.Y., 344 F.2d 266, cert. den. 86 S.Ct. 161, 382 
US 878, 15 L.Ed.2d 119. 

Petition of Manna Mercante Nicaraguense, S.A., 
D.C.NY, 248 F.Supp. 15, mod on oth grds., 
CA, 364 F.2d 118, cert. den. 87 S.Ct. 710, 385 
U.S 1005, 17 L.Ed.2d 544, reh. den. 87 S.Ct. 851, 
386 U S 929, 17 L.Ed.2d 803. 

Death of minor 

Iowa—Marean v Petersen, 144 N.W.2d 906, 259 Iowa 
557 

Deduction of income taxes 
U.S.-Brooksv US, D.C.S.C., 273 F.Supp. 619—Mos¬ 
ley V U.S , D C N.C, 405 F.Supp 357, affd,, C A„ 
538 F 2d 555 

Net cash value 

U S —Galloway v Korzekwa, D.C.Miss., 346 F.Supp 
1086. 

Cal.—Carr v. Pacific Tel Co, 103 Cal.Rptr. 120, 26 
CA3d 537. 

70.5. R L—Romano v. Duke, 304 A.2d 47, 111 R.I. 
459 

Retirement age under pension plan considered 

U.S.—Brooks v. U S., D.C.S.C., 273 F.Supp. 619 

71. U.S.—MeSpanan v Pennsylvania R. Co, D.C. 
Pa, 258 F.Supp. 130. 

Ill —Keel v. Compton, 256 N.E.2d 848, 120 IIlApp.2d 
248. 

Iowa—Schmitt v Jenkins Truck Lines Inc., 170 N W.2d 
632 

Ky —Empire Metal Corp. v. Wohlwender, 445 S.W.2d 
685—Rice v Rizk, 453 S W.2d 732—W. L. Harper 
Co. V Slusher, 469 S.W.2d 955. 

NM—Varney v. Taylor, 419 P2d 234, 77 N.M. 28, 
app after remand 448 P 2d 164, 79 N.M. 652, and 
463 P.2d 511, 81 N.M. 87. 

Where decedent leaves no surviving 
spouse or dependents, the measure of 
damages for wrongful death is what 
decedent would have retained as sav¬ 
ings during the remainder of his life.’'*^ 

71.1. Or.—Meier v. Bray, 475 P.2d 587, 256 Or. 613. 

Under some statutes recovery may 
be measured by the value to decedent 
of his life rather than by the monetary 
loss to his next of kin or estate."^’^ 

71.2. U.S.—Perry v Allegheny Airlines, Inc., C.A. 
Conn., 489 F 2d 1349—Complaint of Cambria S S 
Co., C A.Ohio, 505 F.2d 517, cert. den. 95 S.Ct. 
1399, 420 U.S 975, 43 L,Ed.2d 655. 
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71.5. U.S.—Haddigan v. Harkins, CA.Pa., 441 F.2d 
844. 

Petition of Marina Mercante Nicaraguense, S.A., 
D.C.N.Y., 248 F.Supp. 15, mod. on oth. grds.. 
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C.A., 364 F.2d 118, cert. den. 87 S.Q. 710, 385 

U, S. 1005, 17 L.Ed.2d 544, reh. den. 87 S.Ct. 851, 
386 U.S. 929, 17 L.Ed.2d 803—Blackburn v. Aetna 
Freight Lines, Inc., D.C.Pa., 250 F.Supp. 289, afTd., 
CA., 368 F.2d 345, 23 A.L.R.3d 1182—McSparran 

V. Pennsylvania R. Co., D.C.Pa., 258 F.Supp. 130 
—Brooks V. U.S., D.C.S.C., 273 F.Supp. 619— 
Frankel v. Willow Brook Marina, Inc., D.C.Pa., 
275 F.Supp. 320. 

Iowa—Haumersen v. Ford Motor Co., 257 N.W.2d 7. 
R.I.—Romano v. Duke, 304 A.2d 47, 111 R.I. 459. 
Tex.—^Murray v. Templeton, Civ.App., 576 S.W.2d 138. 

Net pecuniary worth 

<l) U.S.—Scott V. Eastern Air Lines, Inc., C.A.Pa., 
399 F.2d 14, cert. den. 89 S.Q. 446, 393 U.S. 979, 21 
L.Ed2d 439. 

Pa-—Incollingo v. Ewing, 282 A.2d 206, 444 Pa. 263, 
299, overruling Radobersky v. Imperial Volunteer 
Fire Department, 368 Pa. 235, 81 A.2d 865. 
Middleton v. Aronson, 85 Dauph. 182. 

(3) In all survival actions, damages are properly to be 
measured by decedent’s pain and sufTering and loss of 
gross earning power from the date of injury until death, 
and loss of earning power less personal maintenancei 
expenses firom the time of death through decedent’s 
estimated working life span.—Incollingo v. Ewing, 282 
A.2d 206, 444 Pa. 263, 299 overruling Radobersky v. 
Imperial Volunteer Fire Department, 368 Pa. 235, 81 
A.2d 865. 

lUrty five per cent of salary 

U.S.—U.S. V. Furumizo, CJL.HawaU. 381 F.2d 965. 

Net eamiogs figure 

Wash.—Balmer v. DUlcy, 502 P.2d 456, 81 Wash.2d 
367.. 

71.10« Adjustment considered 

U.S.-Cunry v. U.S., D.eCal., 338 RSupp. 1219. 

In computing future loss of earn¬ 
ings, reduction should not be made to 
present worth.’^' 

7Z1. Alaska-Leavitt v. Gillaspie, 443 P.2d 61. 

7Z5. Ky.— Roland v. Beckham. 408 S.W.2d 628. 
7Z10. U.S.—Kuntz V. Windjammer “Barefoot” 
Cruises, Ltd., D.C.Pa., 573 F.Supp. 1277, affd. 738 
F.2d 423,426, cert den. 105 S.Ct. 188, 83 L.Ed.2d 
121, two casK. 

Cowl— McCoy v. Raucci, 239 A.2d 689, 156 Conn. 
U5. 

73. U3.—McSparran v. Pennsylvania R. Co., D.C. 
Pa., 258 ESupp. 130. 

Inflation fKtor as proper offset 

TLS.—FcMman v. Allegheny Airlines, Inc., C.A.Conn., 

' 524 R2d 384, on remand, D.C., 452 F.Supp. 151. 
733. U.S.—Brooks v. U.S., D.C.S.C., 273 ESupp. 
619. 
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74; M.C—Stetson v. Easterling, 161 S.E.2d 531, 274 
N.C. 151 

Pa.—IncoUitigo V, Ewing, 282 A-2d 206, 444 Pa. 263, 
299. 

76. Tex.—Lee v. Andrews, GvApp., 545 S.W.2d 238, 
err. dism. 

^.10. U.S.-^Scr|ak v. Hudson Waterways Corp., 
CA., 590 E2d 53. 

N.y.—Ritter v. State, 344 N.Y.S.2d 257,74 Misc.2d 80. 
Amounts held reasonable or proper under dr- 
enmatances 

(1) U3.—Hochrdn v. U.S., D.CPa., 238 ESupp. 
317—Petition d Marina Mercante Nicaraguense, S.A., 
D.CN.Y., 248 F.Supp. 15, mod. on oth. grd^., C.A., 
364 F.2d 118, cert den. 87 S.Ct 710, 385 US. 1005, 17 
L.Ed2d 544, relt den. 87 S.a 851, 386 U.S. 929, 17 
L.Ed.2d 803—Griffin v. Planters Chemical Corp., D.C 
S.C, 302 F.Sui^. 937—Kindeilan v. Arwood Material 
Ca, 338 F.Supp. 1210—Complaint of Farrell Lines Inc., 
(S.S. African Neptune), D.CGa., 389 F.Supp. 194. 


N.J.—Weiman v. Ippolito, 324 A.2d 581 129 N.J.Su. 
per. 578, am. on oth. grds. 326 A.2d 70, 130 
N.J.Super. 207. 

N.Y.—Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017. 

(2) U.S.—Hernandez v. U.S., D.CTex., 313 F.Supp. 
349. 

La.—Gray v. Nathan, App., 221 So.2d 859. 

(3) U.S.—Blackburn v. Aetna Freight Lines, Inc., 
D.C.Pa., 250 ESupp. 289, affd., C.A., 368 E2d 345, 23 
A.L.R.3dh81 

(4) U.S.—Santa v. U.S., D.C.Puerto Rico, 252 
ESupp. 615. 
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80. U.S.—Nod V. United Aircraft Corp., CA.Dd., 
342 E2d 23?, app. after remand 359 E2d 671— 
. Petition of U.S., CA-Mass., 418 E2d 264—Wil¬ 
liams v. U.S.. CA.R.L, 435 E2d 804. 

Metzger v. S.S. Kirsten Term, D.C.Md., 245 
F.Supp. 227—Santa v. U.S., D.C.Puerto Rico, 252 
F.Supp. 615—Lecointe v. Schyunberg, D.C.Virgin 
Islands, 268 F.Supp. 939—Gill v. U.S., D.CTex., 
285 F.Supp. 253, affd. in part, revd. in part on oth. 
grds., CA., 429 F.2d 1071 app. after remand 449 
F,2d 765—Middaugh v. U.S., D.C.Wyo., 293 
ESupp. 977—Griffin v. Planters Chemical Corp., 
D.C.S.C., 302 F.Supp. 937—Petition of Canal 
Barge Co., D.CMiss., 323 F.Supp. 805, affd. in 
part, revd. in part on oth. grds., C.A., 480 F.2d 11, 
am. on oth. grds., 513 F.2d 911, cert. den. 96 S.Ct. 
71, two cases, 423 U.S. 840, 46 L.Ed.2d 60—Den¬ 
nis V, Central Gulf S.S. Corp., D.C.La., 323 
ESupp. 943, affd.. C.A., 453 E2d 137, cert, den. 93 
S.Ct. 286. 409 U.S. 948, 34 LEd.2d 218—Lund v. 
State Farm Mut. Auto. Ins. Co., D.C.Okl., 342 
ESupp. 917. 

Ariz.—Solomon v. Hannan, 489 P.2d 236, 107 Ariz. 
426. 

Fla.—Stokes v. Liberty Mut. Ins. Co., 213 So.2d 695. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 
N.W.2d 789, 260 Iowa 556—Schmitt v. Jenkins 
Truck Lines, Inc., 170 N.W.2d 632. 

Ky.-Chesapeake & O. Ry. Co. v. Biliter, 413 S.W.2d 
894. 

La.—Wakefield v. Government Emp. Ins. Co., App., 
253 So.2d 667, writ den. 255 So.2d 771, 260 U. 
286. 

Mich.—Wilson v. Modem Mobile Homes, Inc., 137 
N.W.2d 144, 376 Mich. 342. 

N.J.—Jurman v. Samuel Braen, Inc., 222 A*2d 78, 47 
NJ. 586-DubU v. Labate, 245 A.2d 177, 52 NJ. 
255. 

Kem v. Kogan, 226 A.2d 186, 93 NJ.Super. 
459—McMullen v. Maryland Cas. Co., 317 A.2d 
75, 127 NJ.Super. 231, affd., 341 A.2d 334, 67 NJ. 
416. 

N.Y.—McBride v. State, 277 N.Y.S.2d 80, 52 Misc.2d 
880, affd. 294 N.Y.S.2d 265, 30 A.D.2d 1025. 

N.D.—Urson v. Meyer, 135 N.W.2d 145. 

Okl—Evans v. Olson, 550 P.2d 924. 

S.C.—Zorn v. Crawford, 165 S.E2d 640, 252 S.C. 127. 

Va.—Breeding v. Johnson, 159 S.E2d 836, 208 Va. 652. 

Wash.—Blodgett v. Great Northern Ry. Co., 483 P.2d 
1276, 4 Wash.App. 741. 

Teim "pecuniary iRjuHes^ defined and distin- 
gnished 

(4) Other statements. 

N.M.—Stang v. Hertz Corp., App., 463 P.2d 45, 81 
N.M. 69, affd. 467 P.2d 14, 81 N.M. 348, app. after 
remand 490 P.2d 475, 83 N.M. 217, revd. on oth. 
grds. 497 P.2d 732, 83 N.M. 730. 

Pecuniary value of decedenPs life 

(1) Ga,—Bulloch County Hospital Authority v. 

Fowler, 183 S.E,2d 586, 124 Oa.App. 242. 

(3) Pecuniary value of cost of services. ' 

Or.—Goheen v. Oene’ral Motors Corp,, 502 P.2d 225, 
263 Or. 145. 

A loss to decedent’s estate, etc. 

U.S.—In re McCoy, D.CTex., 373 ESupp. 870. 
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As measured by dependency 
Cal.—Smith v. Los Angeles County, 81 Cal.Rptr. 120, 
276 C.A.2d 156. 

lll.-Graul V. Adrain, 205 N,E2d 444, 32 I11.2d 345. 
Common-law action in admiralty 
U.S.—In re Cambria S.S. Co., D.C.Ohio, 353 ESupp. 
691, affd., C.A., 505 F.2d 517, cert. den. 95 8.0. 
1399, 420 U.S. 975, 43 L.Ed.2d 655. 

Present monetary loss rule used 
RC.—Bowen v. Constrictors Equipment Rental Co., 
191 S.E2d 419, 16 N.CApp. 70, affd. 196 S.E2d 
789, 283 N.C, 395. 

"Pecuniary loss” defined 
Cal.—Mize v. Atchison, T. & S.F. Ry. Co., 120 Cal. 
Rptr. 787, 46 CA.3d 436. 

Or.—Goheen v. General Motors Corp., 502 P.2d 223 
263 Or. 145. 

Pecuniary loss limitation rejected 
Tex.—Sanchez v. Schindler, 651 S.W.2d 249, overruling 
cases to the extent of conflict. 

pt^e 914 

81. U.S.—Sea-Land Services, Inc. v. Gaudet, La., 94 
S.Ct. 806, 414 U.S. 573, 39 L.Ed.2d 9, reh. den. 94 
S.a. 1582, 415 U.S. 986, 39 L.Ed.2d 883. 

Cal.—Syah v. Johnson, 55 Cal.Rptr. 741, 247 C.A2d 
534. 

Kan.—Roda v. Williams, 407 P.2d 471, 195 Kan. 507, 
N.Y.—Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017. 
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82. U.S.—Gilbert v. St. Louis-San Francisco R. Co., 
C.A.Ala., 514 E2d 1277. Petition of Risdal St 
Anderson, Inc., D.CMass., 291 F.Supp. 353. 

Cal.—Syah v. Johnson. 55 Cal.Rptr. 741, 247 C.A2d 
534. 

Remote damages 

(2) Other matters. 

Mo.—Acton v. Shields, 386 S.W.2d 363. 

Expected inheritance 

U.S.—Moss V. Executive Beechcraft, Inc., D.CMo., 562 
F.Supp. 873. 

82.5, Cal.—Changaris v. Marvel, 41 Cal.Rptr. 774, 
231 CA.2d 308—Petersen v. City of Vallejo, 66 
CalRptr. 776, 259 C.A.2d 757. 

La.—Ledet v. Continental Grain Co., App., 380 So.2d 
655. 

83. U.S.—Cox V. Northwest Airlines, Inc., CAW., 
379 E2d 893, cert den. 88 S.O. 788, two cases, 
389 U.S. 1044, 19 LEd.2d 836. 

Noel V. United Aircraft Corp., D.C.Del., 219 
F.Supp. 556, affd. in part and remd. in part on oth. 
grds., C.A., 342 F.2d 232, app. after remand 359 
E2d 671—MiUer v. Boeing Co., D.C.Mont., 245 
F.Supp. 178, 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 170 
N.W.2d 632. 

Or.—Meier v. Bray, 475 P.2d 587, 256 Or. 613. 

R.I.—Wiesel v. Cicerone, 261 A.2d 889, 106 R.I. 595. 
Tex,—Duncan v. Smith, Gv.App., 376 S.W.2d 877, 
revd. on oth. grds. Sup., 393 S.W.2d 798. 

Federal Tort Claims Act 
U.S.-Reminga v. U.S., D.C.Mich., 448 ESupp. 445, 
affd., CA, 631 E2d 449. 
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84« Ga.—Atlantic Coast Line R. Co. v. Daugherty, 
157 S.E2d 880, 116 Ga.App. 438. , 

Pecuniary lasses only 

(2) Other matters. 

La.—Shaw v. Texas A Pac. Ry. Co., App., 170 So.2(I 
874, application den. 172 So.2d 703, 247 La. 621. 
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84.5. U.S.-Nealv. Saga Shipping Co., CATcx., 407 
E2d 481, cert. den. 89 S.Ct. 2143, 395 U.S. 986, 
23 LEd.2d 775, reh. den. 90 S,Ct. 45, 396 U,S. 
871, 24 LEd.2d 129—Dugas v. National Aircrtft 
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Corp., CAPa., 438 F.2d 1386, on remand, DC, 
340 F.Supp. 324. 

Noel V. Linea Aeropostal Venezolana, D C.N.Y , 
260 F.Supp. 1(K)2—Petition of Risdal & Anderson, 
Inc., DC.Mass., 291 F.Supp. 353—Simpson v. 
Knut Knutsen, O.A.S., D.C Cal, 296 F Supp. 
1308, affd in part, remd. m part, C.A., 444 F,2d 
523 — Dugas v. National Aircraft Corp., DC Pa., 
310 F.Supp. 21, affd. in part, vac. in part on oth. 
grds., C.A., 438 F.2d 1386, on remand, D.C., 340 
FSupp. 32-4 — Mpiliris v Hellenic Lines, Limited, 
D.C.Tex., 323 F.Supp. 865, affd., C.A., 440 F.2d 
1163—In re Industrial Transp. Corp., DCN.Y, 
344 F.Supp. 1311. 

Del.—Smith v. Allstate Yacht Rentals, Ltd., Super., 293 
A.2d 805. 

85, U.S.—Noel v. United Aircraft Corp., C.A.Del, 
342 F.2d 232, app after remand 359 F2d 671— 
Complaint of Cambna S.S Co., CA.Ohio, 505 
F.2d 517, cert, den 95 S.Q. 1399, 420 US. 975, 
43 L.Ed.2d 665 

Petition of Risdal & Anderson, Inc., D.C.Mass , 
291 F.Supp. 353—Mpiliris v. Hellenic Lines, Limit¬ 
ed, D.C.Tex., 323 F.Supp. 865, affd., CA., 440 
F.2d 1163—In re Farrell Lines Inc., D.C.Ga., 378 
F.Supp. 1354—Chute v. U.S., D.C.Mass,, 466 
F.Supp. 61 

Federal Tort Oaims Act 

US.—Chesser v U.S., C A.Ala., 387 F2d 119. 

Showing of greater need 

N.J.—Dubil V. Labate, 245 A.2d 177, 52 N.J. 255. 
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85.5. US.—Noel v. United Aircraft Corp., C.ADel, 
342 F.2d 232, app. after remand 359 F.2d 671 

Ga.—Rhodes v. Baker, 158 S.E2d 545, 116 Ga.App. 
157. 

Ill—Lambdin v. Walter, 233 N.E.2d 435, 91 IllApp.2d 
273. 

85.15. Iowa—Schmitt v. Jenkins Truck Lines, Inc., 
no N.W.2d 632. 

85JS0. Okl—Rogers v. Worthan, 465'p.2d 431 

Pa.—Prince v. Adams, 324 A.2d 358, 229 Pa.Super. 
150. 
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86 , U.S.—U.S. V. Furumizo, C.A.Hawaii, 381 F.2d 
965—Petition of U.S. Steel Corp., C.A.Ohio, 436 
F. 2 d 1256, cert. den. 91 S.Ct. 1649, 1660, 1665, 
402 U.S. 987, 29 L.Ed.2d 153, reh. den. 91 S.Ct. 
2227, 403 U.S. 924, 29 L.Ed.2d 703, reh. den. 91 
S.Q. 2247, 403 U.S. 940, 29 L.Ed.2d 720, app. 
after remand 479 F,2d 489, cert. den. 94 S.Ct, 71, 
414 U.S. 859, 38 L.Ed, 2 d 110. 

Petition of Risdal & Anderson, Inc., D.C.Mass., 
291 F.Supp. 353—SimjMwn v, Knut Knutsen, 
O.A.S., D.C.Cal, 296 F.Supp. 1308, affd. in part, 
rcand. in part, C.A., 444 F.2d 523—Mpilins v. 
Hellenic Lines, Limited, D.C.Tex., 323 F.Supp. 
865, affd., C.A. 440 F.2d 1163—Hernandez v. U.S., 
D.C.C 0 I 0 ., 383 F.Supp. 168. 

Shinkle v. Union City Body C 9 ,, D.CKan., 94 
F.R.D. 631. 

Cal-Syah v. Johnson, 55 Cla.Rptr. 741, 247 C.A.2d 
534—Carr v. Pacific Tel Co., 103 CalRptr. 120, 
26 C.A.3d 537. 

Fla.—^Hardison v. JTireets, App,, 241 So.2d 694, 
quashed. Sup., 255 So.2d 267. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 
N.W.2d 789, 260 Iowa 556. 

U—Lloyd V. T. L. James & Co„ App,, 178 So.2d 370. 

Miss.—Illinma Cent, R. Co. v. Rapn, 173 So.2d 433, 
252 Miss. 335. 

NJ.—Zygmaniak v. Kawasaki Motors Corp. U.S.A., 
330 A.2d 56, 131 N.J.Super. 403, matter dism. 343 
A.2d 97, 68 N.J. 94. 

R-I.—Wieael v. Cicerone, 261 A.2d 889, 106 R.L 593. 
Estiiffiatod Ihture income adljiistdl for inflation 

U.S.—Harden v. U.S., C.A.Oa., 688 F.2d 1025. 

87, Tex. — ^Halliburton Co. v. Olivas, Civ.App., 517 
S.W.2d 349. 


Va.—Wilson v. Whittaker. 154 SE 2 d 124, 207 Va 
1032. 

88 . US-—Noel V, United Aircraft Corp., DC.Del, 
219 F.Supp. 556, affd. in part and remd. in part on 
oth grds, C.A., 342 F.2d 232, app. after remand 
359 F.2d 671. 

Jones V S.S Jesse Lykes, D.C.Tex, 253 F Supp. 
368—Petition of Risdal & Anderson, Inc., D.C. 
Mass, 291 FSupp 353. 

N.Y.—Zaninovich v. American Airlines, Inc., 262 N.Y. 
S 2d 854, 47 Misc. 2 d 584, revd. on oth. grds. 271 
N.Y.S.2d 866 , 26 A.D.2d 155—^Ritter v. State, 344 
N.Y,S.2d 257, 74 Misc.2d 80 

N.C.—Bowen v. Constructors Equipment Rental Co., 
196 S.E 2d 789, 283 N.C 395. 

Tenn—Wallace v. Couch, 642 SW. 2 d 141. 

Tex.—C.J.S. cited in Allen v. Riedel, Qv.App., 425 
S.W 2 d 665, 674 

Physical, mental, and moral characteristics 

La.—Davis v. Owen, 368 So. 2 d 1052. 

Work expectancy 

U.S.—Metcalfe v. Atchison, T & S.F. Ry. Co., C.A. 
Colo, 491 F. 2 d 892 
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89. U.S.—Eichmann v. Dennis, C.A.Pa., 347 F.2d 
978 

Furumizo v U.S., D.CHawaii, 245 F.Supp. 981, 
affd., C.A., 381 F.2d 965—Petition of U S., D.C. 
N C., 303 F.Supp. 1282. 

La.—Lloyd v. T. L, James & Co., App., 178 So.2d 370. 

Averaging contributions after judgment improp¬ 
er 

U.S.—LeRoy v. Sabena Belgian World Airlines, C.A 
NY., 344 F. 2 d 266, cert, den 86 SCt. 161, 382 
US. 878, 15 LEd 2d 119. 

Discounting of contributions receivable subse¬ 
quent to judgment only 

U.S.—LeRoy v. Sabena Belgian World Airlines, C.A 
N.Y., 344 F.2d 266, cert. den. 86 S.Ct. 161, 382 
U.S. 878, 15 L.Ed.2d 119 

No deduction under provision for full value 

U.S.—Har-Pen Truck Lines, Inc. v. Mills, C.A.Ga., 378 
F.2d 705. 

89,5, U.S.—Benson v. Lynch, D.CDel, 416 F.Supp 
47. 

N.M.—Varney v. Taylor, 419 P.2d 234, 77 N.M. 28, 
app. after remand 448 P.2d 164, 79 N.M. 652, and 
463 P.2d 511, 81 N.M. 87. 

Or.—Gohecn v. General Motofs Corp., 502 P.2d 223, 
263 Or. 145. 

Contributions to federal retirement system 

U.S.—Furumizo v. U.S., D.C.Hawaii, 245 F.Supp. 981, 
affd., C.A., 381 F.2d 965. 

Gross income considered 

La.—Roundtree v. Technical Welding and Fabrication 
Co., Inc., App., 364 So. 2 d 1325, writ den. Sup., 367 
So.2d 389. 

89.10. La.—Uoyd v. T. L. James & Co., App., 178 
So.2d 370. 

R.L—WiescI v. Cicerone, 261 A.2d 889, 106 R.I. 595. 

89.15. U.S.—Brooks v. U.S.. D.C.S.C., 273 F.Supp. 
619. 

N.M.—Varney v. Taylor, 448 P.2d 164, 79 N.M. 652, 
app. after remand 463 P.2d 511, 81 N.M. 87. 

89.20. U.S.—Turcotte v. Ford Motor Co., C.A.R.I., 
494 F.2d 173. 

Furumizo v. U.S., D.CHawaii, 245 F.Supp. 981, 
affd., C.A., 381 F.2d 965—In re Sincere Nav. 
Corp., D.C.U., 329 F.Supp. 652, affd. in part, 
remd. in part on oth. grds., C.A,, 529 F.2d 744, 
app. after remand 547 F.2d 255. 

Estimate of future taxes, etc. 

U.S.—Cox V. Northwest Airlines, Inc., C.A.Ill, 379 
F.2d 893, cert. den. 88 S.Ct. 788, two cases, 389 
U.S. 1044, 19 L,Ed.2d 836. 
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Deduction of taxes not abuse of discretion 

U.S—LeRoy v. Sabena Belgian World Airlines, C.A 
N.Y., 344 F.2d 266, cert. den. 86 S Ct 161, 382 
U.S. 878, 15 L.Ed.2d 119 

Earnings between injury or death and award 

U.S.—Petition of Oskar Tiedemann & Co., D C.Del, 
236 F.Supp. 895, revd. in part on oth. grds., remd. 
in part, C.A.. 367 F. 2 d 498, op supp. 367 R2d 505, 
cert. den. 87 S.Ct. 953, 386 U.S. 932, 17 L.Ed. 2 d 
805, cert. den. 87 SCt 957, 386 U.S. 932, 17 
L.Ed.2d 805, reh. den. 87 SCt. 1303, 386 U.S. 
1000, 18 L Ed.2d 354. 

Discretion of trial judge 

U.S.—U.S. V. Sommers, C.A.C 0 I 0 ., 351 F.2d 354. 

Ten per cent tax rate 

U.S.—Brooks v U.S., D.C.S.C., 273 F.Supp. 619. 

Discountable from lump-sum award 

U.S—Feldman v. Allegheny Airlines, CA.Conn., 524 
F.2d 384, on remand, D.C., 452 F.Supp. 151. 

89.25. U.S—Petition of Marina Mercante Nicara- 
guense, SA., CA.N.Y., 364 F.2d 118, cert den. 
87 S.Ct. 710, 385 U.S. 1005, 17 L.Ed.2d 544, reh. 
den. 87 set 851. 386 U.S. 929. 17 L.Ed.2d 803. 

Petition of Risdal & Anderson, Inc., D.C.Mass., 
291 F.Supp. 353—Plant v. Simmons Co„ D.C.Md., 
321 FSupp. 735. 

Too speculative 

U.S.—^Petition of Oskar Tiedemann & Co., D.C.Del., 
236 F Supp. 895, revd. in part on oth. grds., remd. 
in part, C.A., 367 F.2d 498, op supp. 367 R2d 505, 
cert. den. 87 S.Ct. 953, 386 U S. 932. 17 L.Ed. 2 d 
805, cert, den 87 S.Ct. 957, 386 U.S. 932, 17 
L.Ed.2d 805, reh. den. 87 S Ct. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354. 

89.30. U.S.—Tarter v. Souderton Motor Co., D.C. 
Pa., 257 FSupp. 598. 

La.—Roundtree v. Technical Welding and Fabrication 
Co., Inc., App., 364 So.2d 1325, writ den. Sup., 367 
So.2d 389. 

90. U.S.—Har-Pen Truck Lines, Inc. v. Mills, C.A. 
Ga., 378 F.2d 705—Neal v. Saga Shipping Co., 
CA.Tex., 407 F.2d 481, cert. den. 89 S.Ct. 2143, 
395 U.S. 986, 23 L.Ed.2d 775, reh. den. 90 S.Ct. 
45, 396 U S. 871, 24 L.Ed.2d 129-Amerco Mar¬ 
keting Co of Memphis, Inc. v. Myers, C.A.Ky., 
494 F.2d 904. 
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92,5. U.S.—Petition of Risdal & Anderson, Inc., D C 
Mass., 291 F.Supp. 353. 

Mont.—Resner v. Northern Pac, Ry., 505 P.2d 86 , 161 
Mont. 177, app after remand 520 P.2d 655, 164 
Mont. 176, 

92.10. U.S.—Phillips V. Ward, D.C.Pa., 415 F.Supp. 
976. 

Del—Loden v. Getty Oil Co., Super., 340 A.2d 174, 
cert. ques. ans. 359«A.2d 161. 

Hawaii—Greene v. Texeira, 505 P.2d 1169, 54 Haw. 
231, 76 A.L.R.3d 111. 

93. U.S.—Hinson v. S.S. Paros, D.C.Tex., 461 F.Supp. 
219. 

La,—^Vonner v. State Through Dept, of Public Welfare, 
App., 258 So.2d 93, am, on oth. grds., Sup., 273 
So.2d 252. 

Miss.—Illinois Cent. R. Co. v. Ragan, 173 So.2d 433, 
252 Miss. 335. 

Separation from spouse 

(2) Other statements. 

U.S.—^Miles v. States Marine Lines, Inc., D.C.Tex., 325 
RSupp. 1370. 

Recovery denied where no dependency shown 

Va.—Hall v Carwile, 202 S.E.2d 926, 214 Va. 570. 

93.50. Cal—Cherrigan v. Qty and County of San 
Francisco, 69 Cal.Rptr. 42. 262 C.A.2d 643. 

Subsequent remarriage or possibility thereof, 
etc. 

U.S.—City of Brady, Tex. v. Finklea, C.A.Tex., 400 
R2d 352. 

Fla.—Wadsworth v. Friend, App., 201 So.2d 641. 
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0«.—Wright V. Dilbeck, 176 S.E2d 715. 122 Ga.App. 
214. 

Ind.—Central Indiana Ry. Co. v. Anderson Banking 
Co., 240 N.E2d 840, 143 Ind.App. 396. 

NJ.—DnbU V. Ubate, 245 A.2d 177, 52 N.J. 255, 
Overruling Klemann v. Atlantic City R.R. Co., 135 
A. 664, 5 NJ.Misc. 133; and disapproving incon¬ 
sistent language in Grant v. Groom, 165 A. 579, 11 
NJ.Misc. 285. 

R.I.—Wiesel v. acerone, 261 A.2d 889, 106 R.I. 595. 

page 923 

93.60, U.S.—Petition of U.S., C.A.Mass., 418 F.2d 
264. 

94. D.C.—Betesh v. U.S., D.C., 400 F.Supp. 238. 

Kan.—Corman v. WEG Dial Tel., Inc., 402 P.2d 112, 

194 Kan. 783. 

La.—^Winzer v. Lewis, App., 251 So.2d 650, writ ref. 
253 So.2d 379, 259 La. 934. 

Mont—Sanders v. Mount Haggin Livestock Co., 500 
P.2d 397, 160 Mont. 73. 

N.Y.—Wishart v. Andress, 361 N.Y.S.2d 791, 46 
A.D.2d 998. 

Old.—^Rogers v. Worthan, 465 P.2d 431. 

Tex.—Simmons v. Jackson, App. 2 Dist, 653 S.W.2d 
935. 

Wash.—Lockhart v. Besel, 426 P.2d 605, 71 Wash.2d 

112 . 

No pecuniaiy loss shown 

N.Y.—In re Chemega's Estate, 281 N.Y.S.2d 908, 54 
Misc.2d 137. 

Only earnings after are 21 held relevant 

U.S.—WUliams v. U.S., C.A.R.I.. 435 F.2d 804. 

Cost of raising child 

Mich.—Rohm v. Stroud, 192 N.W.2d 388, 35 Mich. 
App. 257, aflfd. 194 N.W.2d 307, 386 Mich. 693. 

Actual loss necessary 

U.S.—Adams v. Hunter, D.CS.C., 343 F.Supp. 1284, 
affd., CA,, 471 F.2d 648. 

943. La.—Lewis v. State, Through State Bd. of Insti- 
tutkms, App., 176 So.2d 718, writ ref. 178 So.2d 
655, 248 La. 364—Williams v. City of Baton 
Rouge, App., 200 So.2d 420, affd. and am. 214 
So.2d 138. 

Mich.—Haupt v. Yale Rubber Co., App., 185 N.W.2d 
161, 29 Mich.App. 225. 

N.Y*—Santana v. State, 266 N.Y.S.2d 733, 48 Misc.2d 
1036, mod. on oth. grds. 279 N.Y.S.2d 253, 28 
AD.2d 576—In re Gary’s Estate, 358 N.Y.S.2d 
660, 78 Misc.2d 976. 

Loss of love and affection 

La.—Wright v. Ronumo, App., 279 So.2d 735, writ 
den., Sup., 281 So.2d 757, 758. 

**Loss of sodety” 

U.S.—Complaint of Moiy Shippmg, Inc., CA.Ga., 650 
F.2d 622, rdi. den. 659 F.2d 1079, two cases. 
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94.10. Ga.—Seaboard Coast Line R. Co. v. Duncan, 
181 S.E.2d 535, 123 OaApp. 479. 
Considerations in fixing value of child*s life 

Mich.-Currie v. Fiting, 134 N.W.2d 611, 375 Mich. 
440. 

Pecnninry kii limitation rejected 

Tex.—Sanchez v. Schindler, 651 $.W.2d 249, overruling 
cases to the extent of conflict. 

95. U3.—Adams v. Hunter, D.C3C., 343 F.Supp. 
1284, affd., CA, 471 F.2d 648. 

Okl .—CJA dted in Wallace v. State Industrial Court, 
406 P2d 488, 493. 

Pa.—Prince v. Adams, 324 A2d 358, 229 Pa.Super. 
150. 

96. Ky.—Rice v. Rizk, 453 S.W.2d 731 

963. S.C—Zorn v. Crawford, 165 S.E2d 640, 252 
S.C. 127. 
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99. U.S.—Dugas v. National Aircraft Corp., D.CPa., 
310 F.Supp. 21, affd. in part, vac. in part on oth. 


grds., C.A., 438 F.2d 1386, on remand, D.C., 340 
F.Supp. 324. 

Ind.—Wallace v. Woods, 271 N.E2d 487, 149 Ind.App. 
257. 

Miss.—Dickey v. Parham, 295 So.2d 284. App. after 
remand 331 So.2d 917. 

Pecuniary loss limitation rejected 
Tex.—Sanchez v. Schindler, 651 S.W.2d 249, overruling 
cases to the extent of conflict. 

1. Tex.—^Montoya v. Nu«5cs Vacuum Service, Inc., 

Civ.App., 471 S.W.2d 110, err. ref. no rev. err. 

2. U.S.—Wasilko v. U.S., D.C.Ohio, 300 F.Supp. 573, 

affd., C.A., 412 F.2d 859. 

Fla.—Bassett v. Merlin, Inc., App., 304 So.2d 543, app. 

after remand. Sup., 335 So.2d 273. 

Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 
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7. Ohio—Murray v. Long, 256 N.R2d 225, 21 Ohio 
App.2d 194. 

Recovery denied where no dependency shown 
Va.—Hall v. Carwile, 202 S.E.2d 926, 214 Va. 570. 
830. Factors considered 
U.S.—^Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp. 978. 

No recovery due adult children 

Fla.—Capiello v. Goodnight, App., 357 So.2d 225. 

9. U.S.—^Alden v. Maryanov, D.C.Md., 406 F.Supp. 
547. 

Colo.—Alcorn v. Erasmus, App., 484 P.2d 813. 

Md.—Baltimore & O.R. Co. v. Plews, 278 A.2d 287, 
262 Md. 442. 

Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637. 

11. U.S.—Underwood v. U.S., CA.Ala., 356 F.2d 92. 
Okl.—Bagley v. Blue Flame Propane Co., 418 P.2d 333. 
Tex.—Bell Aerospace Corp. v. Anderson, Civ.App., 478 
S.W.2d 191, err. ref. no rev. err.-Murray v. Tem¬ 
pleton, Civ.App., 576 S.W.2d 138. 

Stepdaughter 

Ark.—Moon Distributore, Inc. v. White, 434 S.W.2d 56, 
245 Ark. 627. 
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11. Iowa—Schmitt v. Jenkins Truck Lines, Inc., 170 
N.W.2d 632. 

14. N.Y.—^2^inovich v. American Airlines, Inc., 271 
N.Y.S.2d 866, 26 A.D.2d 155. 

§ 102. -Loss of Support 

16, U.S.—Galloway v. Korzekwa, D.C.Miss., 346 
F.Supp. 1086.' 

N.Y.-Spadacdni v. Dolan. 407 N.Y.S.2d 840, 63 
A.D.2d no. 

Purpose of statute 

U.S.—^Mobil Oil Corp. v. Higginbotham, La., 98 S.Ct. 
2010, 436 U.S. 618, 56 L.Ed.2d 581. on remand, 
C.A., '578 F.2d 565, reh. den. 99 S.Ct. 232, 439 
U.S. 884, 58 L.Ed.2d 200. 

17, U.S.—Sea-Land Services, Inc. v. Gaudet, La,, 94 
S.Q. 806,414 U.S. 573, 39 L.Ed.2d 9, reh. den. 94 
S.Q. 1582, 415 U.S. 986, 39 L.Ed.2d 883. 

Magill V. Westinghouse Elec. Corp., CA.Pa., 464 

« F.2d 294—Canal Barge Co., Inc. v. Griflith, C.A. 
Miss., 513 F.2d 911, cert. den. 96 S.a. 71, two 
cases, 423 U.S. 840, 46 L.Ed.2d 60. 

Murray v. U.S., D.CUtah, 327 F.Supp. 835, am. 
on oth. grds., C.A., 463 F.2d 208—In re Farrell 
Lines Inc., D.C.Ga., 378 F.Supp. 1354. 

Alaska—Haakanson v. Wakefield Seafoods, Inc., 600 
P.2d 1087. 

Cal.—Custodio v. Bauer, 59 Cal.Rptr. 463, 251 C.A.2d 
303, 27 A.L.R.3d 884—Riley v. California Erec¬ 
tors, Inc., Ill Cal.Rptr. 459, 36 C.A.3d 29, 69 
A.L.R.3d 1033. 

Del.—Bennett v. Andrce, 252 A.2d 100. On remand. 
Super., 264 A2d 353, affd. 270 A.2d 173. 

Fla.—^Park v. Belford Trucking Co., App., 165 So.2d 
819, cert, discharge Sup., 174 So.2d 398—Slaugh¬ 
ter v. Cook, App., 195 So.2d 6—Smith v. Lask^, 


App., 222 So.2d 773—Powell v. Gessner, App., 231 
So.2d 50, writ discharged, Sup., 238 So.2d 101. 

III.—Eggimann v. Wise, 206 N.E.2d 472, 56 Ill.App. 2 d 
385. 

La.—Gray v. Nathan, App., 221 So.2d 859—Charles v. 
Town of Jeanerette, Inc., App., 234 So.2d 794, writ 
ref. 239 So. 2 d 358, 256 U. 853—Howard v. Hard- 
ware Mut. Cas. Co., App., 253 So.2d 555, writ den. 
254 So. 2 d 620, 260 La. 19—Strickland v. Nutt, 
App., 264 So. 2 d 317, writ ref. 266 La. 432, 262 La. 
1124—^Johnson v. State Farm Fire & Cas, Co., 
App., 303 So. 2 d 779—Cheatham v. City of New 
Orleans, App., 368 So.2d 146, affd. in part, revd. in 
part on oth. grds., Sup., 378 So.2d 369. 

Miss.—Thornton v. Insurance Co. of North America, 
287 So.2d 262. 

Neb.—Westring v. Schwanke, 177 N.W.2d 506, 185 
Neb. 579. 

NJ.—Alfone v. Samo, 403 A.2d 9, 168 N.J.Super, 315, 
mod. on oth. grds. 432 A.2d 857. 87 NJ. 99, 26 
A.L.R.4th 1237. 

N.D.—Schneider v. Baisch, 256 N.W.2d 370. 

Ohio—Rubeck v. Huffman, 374 N.E,2d 411, 54 Ohio 
St.2d 20, 8 0.0.3d 11. 

Okl.—Thomas v. Cumberland Operating Co., 569 P.2d 
974. 

S.D.—Gilbert v. Root, 294 N.W.2d 431. 

Tex.—Best Steel Bldgs., Inc. v. Hardin, Gv.App., 553 
S.W.2d 122, err. ref, no rev. err. 

Amount of loss 

U.S.—Curry v. U.S., D.C.Cal., 338 F.Supp. 1219. 
Consider total contribution not amount reflected 
on tax returns 

N.Y.—Pellegrino v. State. 490 N.Y.S.2d 719, 128 
Misc.2d 757. 

Loss of support for spouse not considered where 
none survive 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 

N. W.2d 789, 260 Iowa 556. 

Date of birth to date of judgment 
U.S.—Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp. ^978. 

Under.Federal Employers’ Liability Act 
Mont.—^Torchia v. Burlington Northern, Inc., 568 P.2(I 
558, 174 Mont. 83, cert. den. 98 S.Ct. 770, 434U.S. 
1035, 54 L.Ed.2d 783. 

N.Y.—Sydnor v. Bond, 381 N.Y.S.2d 905, 52 A.D.2d 
665. 

Under Death on the High Seas Act 
U.S.—Chute v. U.S., D.C.Mass., 466 F.Supp. 61. 
Statute inapplicable 

U.S.—Macey v. U.S., D.C.Alaska, 454 F.Supp. 684. 
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18. U.S.—Metzger v, S.S. Kirsten Torm, D.C.MdL, 
245 F.Supp. 227 —Simi^on v. Knut Knutsej, 

O. A.S., D.CCal., 296 F.Supp. 1308, affd. in part, 
remd. in part, C.A., 444 F.2d 523. 

Cal.—Steed v. Imperial Airlines. 115 Cal.Rptr. 239,524 

P. 2d 801, 12 C3d 115, 68 A.L.R.3d 1204, app. 
dism. 95 S.a. 1108, 420 U.S. 916, 43 L.Ed.2d 387. 

La.—Shipman v. Tardo, App., 304 So.2d 381, writ den., 
Sup., 305 So.2d 124, two cuses. 

Minn.—McCorkell v. Qty of Northfield, 136 N.W. 2 d 
840, 272 Minn. 24. 

Or.—Goheen v. General Motdrs Corp., 502 P.2d 223, 
263 Or. 145. 

Award held improper 

U.S.—Kozar v. Chesapeake & O. Ry. Cb., CA-MicL 
449 F.2d 1238. 

Adult children 

Okl.—Cartwright v. Atlas Chemical Industries, Inc., 
App., 593 P.2d 104, 18 A.L,R.4th 180, 

20. U.S.—Ruggiero v. Manchin, CA.W.Va., 456 F.2d 
1282. 

Kruithof v. Hartford Acc. A Indem. Co.» DC : 
U.. 241 F.Supp. ,351. 

Alaska—Haakanson v. Wakefield Seafoods, Inc., 600 
P.2d 1087. 
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La.—Blanchard v. Rodrigue, App., 340 So.2d 1001, wnt 
den.. Sup., 341 So.2d 1129, 1130. 

Miss.—'Illinois Cent R. Co. v. Ragan, 173 So 2d 433, 
252 Miss. 335. 

y,—Kraus v. Ford Motor Co., 390 N.Y.S.2d 495, 55 
A.D.2d 851, app dism. 369 N.E.2d 1191, 42 
N.Y.2d 1093, 399 N.y.S.2d 658 
21. Del.—Bennett v. Andree, 252 A.2d 100, on re¬ 
mand, Super., 264 A.2d 353, affd. 270 A.2d 173. 
La,—Trahan v. Gulf Crews, Inc., 255 So.2d 63, 260 La 

29. 
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23.5. Okl.—Rogers v. Wprthan, 465 P.2d 431. 

24. U.S.—Miller v. Boeing Co, D.C.Mont., 245 
F.Supp. 178. 

Cal.—Syah v. Johnson, 55 Cal Rptr. 741, 247 C.A 2d 
534. 

Tex.—Leal v. Ramirez, Civ.App, 553 S.W 2d 134, err. 
dism., app. after remand, Civ.App, 576 S.W 2d 
456, err. dism. 

Until 22nd birthday 

U.S.—Hamilton v. Canal Barge Co., Inc., D.C La., 395 
F.Supp 978. 

Future increases recoverable 
U.S.—Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp. 978. 

Computation proper 

U.S.—Martin v. U.S., D.C.Ark., 448 F Supp. 855, affd. 
in part, revd. in part on oth grds., C.A., 586 F,2d 
1206. 

25. La.—Blanchard v Rodrigue, App., 340 So.2d 
1001. writ den. Sup., 341 So.2d 1129, 1130. 

No mathematical formula usable 
La.—Bonilla v. Arrow Food Distributors, Inc, App., 
202 So.2d 438. wnt ref. 204 So.2d 577, 251 La. 399. 

25.5. Calculations proper 

U.S.—Hamilton v. Canal Barge Co., Inc., D.C La., 395 
F.Supp. 978. 

26, U.S.—Downs v. U.S., C.A.Tenn., 522 F.2d 990, 
applying Florida law, 

Fla.—^Nat Harrison Associates, Inc v. Byrd, App., 256 
So.2d 50. 

La.—Strickland v. Nutt, App., 264 So.ld 317, writ ref. 

266 So. 2 d 432, 262 La. 1124. 

Tex.—CJ.S. cited in Allen v, Riedel, Civ.App., 425 
S.W.2d 665, 672, 674. 

Support of child during minority 
U.S.—Petition of Marina Mercante Nicaraguensc, S.A., 
D.C.N.Y., 248 F.Supp. 15, mod. on oth. grds., 
C.A., 364 F.2d 118, cert. den. 87 S.Ct. 710, 385 
U.S. 1005, 17 L.Ed.2d 544, rch. den. 87 S.Ct. 851, 
386 U.S. 929, 17 L.Ed.2d 803, 

Ark.~-Bridges v. Stephens, 384 S.W.2d 490, 238 Ark. 
801. 

Gross, not net, earnings 

U.S.—Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp. 978. 

27, U.S.—Dickerson v. Continental Oil Co., C.A.La., 
449 F.2d 1209, cert. den. 92 S.O. 942, 405 U.S. 
934, 30 L.Ed.2d 809, app. after remand 476 F.2d 
635. 

29. U.S.—Smith v, U.S.', D.C.Pa., 437 F.Supp. 1004. 
Cal.—Carr v. Pacific Tel. Co., 103 Ca).Rptr. 120, 26 

CA.3d 537. 

Tex.—CJA died ha Allen v. Riedel, Civ.App., 425 
S.W.2d 665, 672. 

30. U.S.—Dugas V. National Aircraft Corp., D.C.Pa,, 
310 F.Supp. 21, affd. in part, vac. in part on oth. 
grds., C.A-, 438 F.2d 1386, on remand, D.C., 340 
ESupp. 324. 

Fla.—^Threets v. Hardison, 255 So.2d 267. 

N.Y.—In re Gary’s Estate, 358 N.Y.S.2d 660, 78 
Misc. 2 d 976. 

Tex.—Missouri-Kansas-Texas R. CO. v. Pierce, Civ. 
App,, 519 S.W,2d 157, err. ref. no rev, err. 

Pecuniary loss actually sustained 
Tex.—Borak v. Bridge, Civ.App., 524 S.W.2d 773, err. 
ref. no rev. err. 


31. U.S.—Petition of U.S., DCN.C, 303 FSupp 
1282—Jones v U.S., D.CN Y., 304 F.Supp. 94, 
affd., C.A. 421 F 2d 835. 

Miss.—Standard Products, Inc v. Patterson, 317 So.2d 
376. 

Pa —Stoltz V. Carroll, 26 Cambria 102. 
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32. Award held proper 

U.S.—In re Farrell Lines, Inc., D.CLa, 339 F.Supp. 
91. 

33. U.S —Dugas v National Aircraft Corp., D.C Pa., 
310 F.Supp. 21, affd in part, vac. in part on oth, 
grds., CA., 438 F.2d 1386, on remand, D.C., 340 
F.Supp. 324. 

Limited to life expectancy of last surviving 
parent 

N.C.—Bowen v.. Constructors Equipment Rental Co, 
196 S E,2d 789, 283 N C 395. 

Recovery permitted until date of surviving par¬ 
ent’s death 

Fla.—Florida Clarkhft, Inc. v. Reutimann, App., 323 
So.2d 640. 

§ 103. Loss of Services 

33.50. U.S.—Complaint of Merry Shipping, Inc., 
C.A.Ga., 650 F.2d 622, reh. den 659 F.2d 1079. 
two cases. 

Higginbotham v, Mobil Oil Corp., D CLa., 360 
F.Supp. 1140, affd. in part, revd. in part on oth 
grds., CA.. 545 E2d 422, cert. den. 98 SCt. 110, 
two cases, 434 U.S. 830, 54 L.Ed.2d 89, reh. den. 
98 S.Ct. 494, 434 U.S. 960, 54 LEd.2d 321, revd. 
on oth. grds. 98 S.Ct. 2010, 436 U.S. 618, 56 
L.Ed.2d 581, on remand 578 F.2d 565, rch. den. 99 
S.Ct. 232, 439 U.S. 884, 58 L.Ed.2d 200. 

Cal.—Carr v. Pacific Tel Co., 103 Cal.Rptr. 120, 26 
C.A.3d 537. 

Ill—Eggimann v. Wise, 206 NE.2d 472, 56 IU.App.2d 
385. 

La.—Marceleno v. State, Dept, of Highways, App., 367 
So.2d 882, writ den. Sup., 369 So.2d 1364. 

N.Y.—O’Neil v. State, 323 N.Y.S.2d 56, 66 Misc.2d 
936. 

N.D.—Larson v. Meyer, 135 N.W.2d 145. 

Tex —Penguin Industries, Inc. v. Junge, Civ.App., 589 
S.W,2d 842, err. ref. no rev. err. 

No recovery where neither spouse survives 

Iowa—Schmitt v. Jenkins Truck Lines, Inc., 149 
N.W.2d 789, 260 Iowa 556. 

Right to similar award shown 

U.S.—Reminga v. U.S., D.C.Mich., 448 F.Supp. 445, 
affd., C.A., 631 F.2d 449. 

Under Death on the High Seas Act 

U.S.—Chute V, U.S., D.CMass., 466 F.Supp. 61. 

33.55. N.J.—Green v. Bittner, 424 A.2d 210, 85 N.J. 

1 . 

33.60. Iowa—Robeson v. Dilts, 170 N.W.2d 408. 
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36. Neb,—^Vandenberg v. Langan, 224 N.W.2d 366, 
192 Neb. 779. 

Pa.—^MeSwain v. MeSwain, 215 A.2d 677, 420 Pa. 86, 
stating Colorado and Pennsylvania law. 

37. U.S.—Dugas v. National Aircraft Corp., C.A.Pa., 
438 F.2d 1386, on remand, D.C., 340 F.Supp. 324. 

Wasilko V, U.S., D.C.Ohio, 300 F.Supp. 573, 
affd., C.A., 412 F.2d 859. 

Fla.—Gresham v. Courson, App., 177 So.2d 33. 

S.D.—Gilbert v. Root, 294 N.W.2d 431. 

Smith v. Red Arrow Freight Lines, Inc., Civ.App., 460 
S.W.2d 257. 

In Georgia’ 

(1) Ga.~Daughtry v. Stubte, 167 S.E.2d 409, 119 

Ga.App. 429. 

Economic dependency not considered 

Mich.—Rohm v. Stroud, 194 N.W.2d 307, 386 Mich. 
693. 
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Recovery permitted imtO date of surviving par¬ 
ent’s death 

Fla.—Florida Clarkhft, Inc. v. Reutimann, App., 323 
So.2d 640. 

38. Tenn.—^Strother v. Lane, App., 554 S.W.2d 631. 

39. U.S.—Mobil Oil Corp. v. Higginbotham, La., 98 
Sa. 2010, 436 U.S, 618, 56 L.Ed.2d 581, on 
remand, CA., 578 F.2d 565, reh. den. 99 SCt. 
232, 439 U.S. 884, 58 L.Ed.2d 200. 

La.—Weathersby v. Kersbergen, App., 356 So.2d 498. 

40. Actual or future services held unnecessary 
Mich.—Rohm v. Stroud, 194 N.W.2d 307, 386 Mich. 

693. 

41. U.S.—Kopera v, Moschella, D.C.Miss., 400 
F-Supp. 131, affd., C.A., 526 F2d 1405. 

Ind.—Wallace v. Woods. 271 N.E.2(1487. 149 Ind.App. 
257. 

Iowa—Haumersen v. Ford Motor Co., 257 N.W.2d 7. 
Wardlow v. City of Keokuk, 190 N.W.2d 439, 
app. after remand 206 N.W.2d 700. 

Mo.—Collins v. Stroh, App., 426 S.W.2d 681. 

Or.—clones v. Flannigan, 526 ?.2d 543, 270 Or. 121, 
app after remand 542 P,2d 907, 273 Or. 563. 
Tex.—Bedgood v. Madalin, 600 S.W.2d 773. 

Wis.—Peot v. Ferraro, 266 N.W.2d 586, 83 Wis.2d 727. 
Not transformed into cause of action for emo¬ 
tional trauma 

Or.—Escobedo v. Ward, 464 P.2d 698, 255 Or. 85. 
41.5. N.C.—Kendrick v. Cain, 162 S.E.2d 155, 1 
N.C.App. 557—Gibson v. Campbell, 222 S.E2d 
449, 28 N.CApp. 653. 

page 932 

42. U.S—Hernandez v. U.S., D.CTex., 313 F.Supp 
349. 

Mo —Mitchell v. Buchheit, 559 S.W.2d 528, overruling 
Parsons v Missouri Pacific Ry. Co,* 94 Mo. 286, 6 
S.W. 464. 

Neb.—Westring v. Schwanke, 177 N.W.2d 506, 185 
Neb. 579—^State Farm Mut. Auto. Ins. Co. v. 
Selders, 190 N.W2d 789, 187 Neb 342, app. after 
remand 202 N.W.2d 625, 189 Neb. 334. 

N.Y.—Franchell v. Sims, 424 N.Y.S.2d 959, 73 A.D.2d 

N.D.—WiUert V. Nielsen, 146 N.W.2d 26. 

45. Pa—Seitz v. Freeport Transport, Inc., 114 P.L.J. 
152. 

Future services exceeding cost of maintenance 
Mich.—Rohm v. Stroud, 194 N.W.2d 307, 386 Mich. 
693. 

Minn.—McCorkell v. City of Northfield, 136 N.W.2d 
840. 272 Minn. 24. 

46. U.S.—Doyle v. U.S., D.C,S.C., 441 F.Supp. 701. 
Mich.—Rohm v. Stroud, 194 N.W.2d 307, 386 Mich. 

693. 

Particular awards made or sustained 
U.S.—Adams v. U.S., D.C.Okl., 239 F.Supp. 503—Du- 
gas V. National Aircraft Corp., D.CPa., 340 
F.Supp. 324—In re Farrell Lines Inc., (S.S. Afncan 
Neptune), D.C.Ga., 389 F.Supp. 194. 

Ind.—Childs v. Rayburn. 346 N.E 2d 655, 169 Ind.App. 
147. 

Uncertainty resolved against wrongdoer 

Iowa—Pagitt V. City of Keokuk, 206 N.W.2d 700. 
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50. La.—Weathersby v. Kersbergen, App., 356 So.2d 
498 ' 

51.50. Household services 

U.S.—Benson v. Lynch, D.C.Del., 416 F.Supp. 47. 

Del—Abele v. Massi, 273 A.2d 260. 

52. U.S.—Caldarera v. Eastern Airlines, Inc., D.C. 

La., 529 F.Supp. 634, remd. CA., 705 F.2d 778. 
Fla.—Smyer v. Gaines, App., 332 So.2d 655. 

N.Y.—In re Minetti’s Estate, 319 N.Y.S.2d 56. 65 
Misc.2d 1011. 

Household services 

Fla.—Guamierc v. Henderson, App., 171 So.2d 617. 
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Md.—Sun Cab Co. V. Walston, 289 A.2d 804, 15 Md. 

App, 113, alTd. 298 A.2d 391, 267 Md. 559. 
Mid.—Weat&ll v. Venton, 137 N.W.2d 737, 1 Mich. 
App. 612. 

Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637. 

A husband is entitled to recover ex* 
penses of replacing free services of his 
wife to his corporation.^^*® 

52.10. Fla.—Atlantic Coast Line R. Co. v. Braz» 196 
So.2d 109, conf. to, FlaApp., 196 So.2d 449.. 
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53. U.S.<-Sea>Land Services, Inc. v, Gaudet, La., 94 
S.Q. 806, 414 U.S. S73, 39 L.Ed.2d leh. den. 94 
8.0. 1S82, 415 U.S. 986, 39 LEd.2d 883. 

Petition of Marina Mercante >ricaraguense, S.A., 
D.CN.Y., 248 F.Sui^. 15, mod. on oth. grds., 
CA,, 364 F.2d 118, cert. den. 87 S.Ct 710, 385 
U.S. 1005, 17 L.Ed.2d 544, reh. den. 87 S.Ct 851, 
386 U.S. 929, 17 LEd.2d 803--Joiies v. S.S. Jesse 
Lykes, D.CTex., 253 RSupp. 368—Cuny v. U.S., 
D.C^., 338 FJSupp. 1219—In re Farrell Lines 
Inc., D.CGa., 378 F.Supp. 1354. 

Cal—Krouse v. Graham, 137 CalRptr. 863, 562 P.2d 
1022. 19 C.3d 59. , 

Fla.—Park v. Bdford Trucking Co.. App., 165 So.2d 
819, cert discharged, Sup., 174 So.2d 398. 

La.—Ayala v. Bailey Elec. Co., Inc., App., 318 So.2d 
645,91 A.L.R.3d 1192, writ issued, Sup., 322 So.2d 
770. 

N.Y.—Sydnor v. Bond, 381 N.Y.S.2d 905, 52 A.D.2d 
665. 

Tex.—Missouri Padfic R. Co. v. Vlach, App. 14 Dist., 
687 S.W.2d 414. 

Duncan v. Smith, CivApp., 376 S.W.2d 877, 
revd. on oth. grds.. Sup., 393 S.W.2d 798. 

Award held not warranted under evidence 
U.S.—Petition of U.S. Steel Corp., C.AOhio, 436 F.2d 
1256, cert den. 91 S.a 1649, 1660, 1665, 402 U.S. 
987, 29 L.Ed.2d 153, reh. den. 91 S.Ct 2227, 403 
U.S, 924, 29 L.Ed.2d 703, reh. den. 91 S.a. 2247, 
403 US. 940, 29 L.Ed.2d 720, app. after remand 

479 F.2d 489, cert- den. 94 S.O. 71, 414 U.S. 859, 
38 LEd.2d 110. 

54. U5.--J(mes v. S.S. Jesse Lykes, D.C.Tex., 253 
F.Supp. 368—Merchants Nat Bank & Trust Co. 
of Fargo v. US., D.CN.D., 272 F.Supp. 409—Pe- 
tition of Canal Barge Co., D.CMiss., 323 RSupp. 
805, aflU. in part, revd. in part on o^. grds., CA., 

480 F.2d 11, am. on oth. 513 R2d 911, cert, 
den. 96 S.Ct 71, two cases, 423 U.S. 840, 46 
LErUddO. 

Fht—&ttycr v. Gaines, App., 332 So2d 655. 

N.Y.—Horton v. State, 272 N.Y.S.2d 312, 50 Misc.2d 
1017. 

Tex.—Musottri Pacific R. Co. v. Vlach. App. 14 Dist., 
687 S.WJd 414. 

J. A Robinson Sou, Inc. v. Ellis, Civ.App., 412 
S.WJd 728, err. ref. no rev. err. 

Scrvicta as mother 

(2) Other statements. 

N.Y.-Didocha v. State, 387 N.Y.S.2d 752, 54 AD.2d 
786. 
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55J, U.S.—Stanford v. McLean Trucking Co., D.C. 
Tex., 506 RSupp. 1252. 

Iowa—Sdimitt v. Jenkins Truck Lines, Inc., 170 
N.WJd 632. 

Particiilar awards 

U.S.—Driscoll V. US.. D.CDeL, 456 RSupp. 143, affd. 
CA., 605 R2d 1195. 

{ 104. — Loss of Society, Com¬ 
fort, and Protection 

do. U&—Sea-Land Services, Inc. v. Gaudet, La., 94 
S.a 806,414 US. 373.39 L.Ed.2d 9, reh. den. 94 
$.Ct 1582, 415 U.S. 986, 39 LEd.2d 883. 


r Anderson v. Eagle Motor Lines, Inc., C.A.Miss., 
423 F.2d 81—Skidmore v. Grueninger, CA.La., 
S06 R2d 716—Canal Barge Co., Inc., v. Griffith, 
CAMiss., 513 R2d 911, cert. den. 96 S.Ct 71, two 
cases, 423 U.S. 840, 46 L.Ed.2d 60. 

Santa v. U.S., D.C.Puerto Rico, 252 RSupp. 
615—^Rideaux v. Lykes Bros. S.S. Co., D.C.Tex., 
285 F.Supp. 153—Gill v. U.S., D.C.Tex., 285 
RSupp. 253, affd. in part mvd. in part on oth. 
grds., C.A., 429 R2d 1072, app. after remand 449 
F.2d 765—Platis v. US.. D.C.Utah, 288 RSupp. 
254. affd., CA., 409 F.2d 1009—Soileau v. Nicklos 
Drilling Co., D.C.La., 302 F.Supp. 119—Griffin v. 
Planters Chemiad Corp., D.CS.C., 302 F.Supp. 
937—Plant v. Simmons Co., D.C.Md., 321 F.Supp. 
735_Murray v. US., D.CUtah, 327 RSupp. 835, 
am. on oth. grds., C.A., 463 F.2d 208—In re 
Farrell Lines Inc., C.A.Ga., 378 F.Supp. 1354— 
Sawyer v. US., D.CVa., 465 F.Supp. 282—Camp 
V. Forwarders Transport Inc., D.C.Cal., 537 
RSupp. 636. 

Ariz.—Salinas v. Kahn, 407 P,2d 120, 2 Ariz-App. 181, 
mod. on oth. grds. and reh. den. 409 P.2d 64, 2 
Ariz.App. 348—State v. Watson, 436 P.2d 175, 7 
Ariz.App. 81—Kemp v. Pinal County, 442 P.2d 
864, 8 Ariz.App. 41, app. after remand 474 P.2d 
840, 13 Ariz-App. 121. 

Cal.—Syah v. Johnson, 55 Cal.Rptr. 741, 247 C.A.2d 
534—Custodio v. Bauer, 59 Cal.Rptr. 463, 251,, 
C.A.2d 303, 27 A.L.R.3d 884—Fields v. Riley, 81 
Cal.Rptr. 671, 1 C.A.3d 308—Carr v. Padfic Td. 
Co., 103 Cal.Rptr. 120, 26 C.A.3d 537—Mize v. 
Atchison, T. & SF. Ry. Co., 120 Cal.Rptr. 787, 46 
C.A.3d 436. 

La.—Trahan v. Gulf Crews, Inc., 255 So.2d 63, 260 La. 
29. 

Harkins v. State Through Dept, of Highways, 
App., 247 So.2d 644. writ den. 252 So.2d 449, 259 
La. 741. 

Mich.-Sinith v. City of Detroit, 202 N.W.2d 300, 388 
Mich. 637. 

Westfall V. Venton, 137 N.W.2d 757, 1 Mich. 
App. 612—Jeong Suk Bang v. Joon Hong Park, 
321 N.W.2d 831, 116 Mich.App. 34. 

Minn.-Jones v. Fisher, 309 N.W.2d 726. 

N.Y.—Grant v. Guidotti, 414 N.Y.S.2d 171, 66 A.D.2d 
545, affd. 404 N.E.2d 1288, 49 N.Y.2d 622, 427 
N.Y.S.2d 746, rearg. den. 407 N.E.2d 483, 49 
N.Y.2d 1048, 429 N.Y.S.2d 1027. 

S.C.—Lucht V. Youngblood, 221 S.E.2d 854, 266 S.C. 
127. 

Tex.—Missouri Pacific R. Co. v. Dawson, App.l3 Dist., 
"662 S.W.2d 740, err. ref. no rev. err. 

Lee V. Andrews, qv.App.. 545 S.W.2d 238, err. 
dism. 

Va.—Wilson v. Whittaker, 154 S.E2d 124, 207 Va; 
1032. 

Wis.—McKissick v. Schroeder, 235 N.W.2d 686, 70 
Wis.2d 825. 

Amount 

(5) Other statements. 

Cal.—Fox V. Padfic Southwest Airlines, 184 Cal.Rptr. 
87, 133 C.A.3d 565. 

La.—^Bonilla v. Arrow Food Distributors, Inc., App., 
202 So,2d 438, writ ref 204 So.2d 577, 251 La. 399, 
Mont-rDavis v. Smith, 448 P.2d 133, 152 Mont. 170. 
Wyo.—McPikc v. Scheuerman, 398 P.2d 71. 

Loss of coutirtium between injury and death 
^US.—Nenoff v. Thompson, CA.Ohio, 480 F.2d 1221. 
Iowa—Wilson v. Iowa Power k Light Co., 280 N.W.2d 
371 

Ky.—McGuire v. East Kentucky Beverage Co., 238 
S.W,2d 102a-Loew v. Allen, 419 S.W,2d 734. 
N.Y.—Lift V. Schildkrout, 404 N.E2d 1288, 49 N,Y.2d 
622,427 N.Y.S.2d 746, rearg. den. 407 N.E2d 483, 
49 N.Y.2d 1048, 429 N.Y.S.2d 1027. 

Nature of relatioiu controlling 
US.—Galloway v. Korzekwa, D.CMiss., 346 F.Supp. 
1086—Love v. Davis, D.C.La., 353 F.Supp. 587. 

Remedy punitive 

U.S.—Gilbert v. St. Louis-San Francisco R Co., CA. 
Ala., 514 F.2d 1277. 


Consortium defined 

U.S.—^Martin v. U.S., D.C.Ark., 448 RSupp. 885, affd. 
in part, revd. in part on oth. grds., CA., 586 F2d 
1206. 
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61. U.S.—US. V. Sommers, C.AC 0 I 0 ., 351 F.2d 354, 
applying Nevada statute—^Petition of U.S. Steel 
Corp., CA.Ohio, 479 R2d 489, cert. den. 94 S,Ct 
71. 414 US. 859, 38 L.Ed.2d 110. 

Fry V. Lamb Rental Tools, Inc., D.CLa., 275 
RSupp. 283—Wasilko v. U.S., D.COhio, 300 
RSupp. 573, affd., C.A., 412 R2d 859. 

Ill.—Kaiserman v. Bright, 377 N.E2d 261, 18 m.Dec 
108, 61 Ill.App.3d 67. 

Mich.—Breckon v. Franklin Fud Co., 174 N.W.2d 836, 
383 Mich. 251. 

Joslin V. Grand Trunk Western R. Co., 192 
N.W.2d 261, 35 MichApp. 308. 

N.J.—Russell V. Salem Transp. Co., Inc., 295 A.2d 862, 
61 NJ. 502, 69 A.L.R.3d 522. 

N.Y.—Richardson v. Lutheran Hospital of BrooUyn, 
417 N.Y.S.2d 526, 70 A.D.2d 933—DeAngdis v. 
Lutheran Medical Center, 445 N.Y.S.2d 188, 84 
A.D.2d 17, affd. 449 N.E.2d 406, 58 N.Y.2d 1053, 
462 N.Y.S.2d 626. 

N.D.—Larson v. Meyer, 135 N.W.2d 145. 

Ohio—Keaton v. Ribbeck, 391 N.E2d 307, 58 Ohio 
St.2d 443, 12 0.0.3d 375. 

Action by administrator 

(2) Damages for loss of consortium are not recoven' 

ble by administrator. 

Ky.—Loew v. Allen, 419 S.W.2d 734. 

In New York 

(1) U.S.—Campbell v. Westmoreland Farm, Inc., 

D.CN.Y., 270 F.Supp. 188, app. dism., C.A., 403 F.2d 

939. 

N.Y.—Fomaro v. JiU Bros. Inc., 249 N.Y.S.2d 833, 42 
Misc.2d 1031, revd. on oth. grds. 253 N.Y.5.2d 
771, 22 A.D.2d 695, affd. 205 N.E2d 862, 15 
N.Y.S.2d 819, 257 N.Y.S.2d 938. 

Admiralty jurisdiction 

U.S.—Green v. Ross, D.C.Fla., 338 RSupp. 365, affd., 
CA, 481 R2d 102. Cert. den. 94 S.a. 577, 414 
U.S. 1068, 38 L.Ed.2d 473. 

Refused under general maritime law 

U.S.—Simpson v. Knutsen, C.A.Cal., 444 R2d 523. 

Common-law action in admiralty 

U,S'—Kaiser v. Travelers Ins. Co., C.A.La., 487 F.2d 
1300, reh. gr. 496 R2d 531. 

In re Cambria S.S. Co., D.C.Ohio, 353 RSupp, 
691, affd., C.A., 505 R2d 517, cert. den. 95 S.a 
1399. 420 US. 975, 43 L.Ed.2d 655. 

No recovery for nondistributees 

N.Y.—Close V. Nathan Littauer Hosp.. 456 N.Y.SJd 
134, 90 A.D.2d 580. 

61Ji. D.C—Hughes v. Pender, App., 391 A.2d 259. 

N.y.—Montalvo v. Mackenessie, 427 N.Y.S.2d 859, 75 
AD.2d 843. 

Recovery allowed under Tort Claims Act 

U,S.—D'Ambra v. U.S., CA.R.L, 481 F.2d 14, ccrt 
den. 94 S.a. 592, 414 U.S. 1075, 38 LEd.2d 481 

Brooks V. US., D.C.S.C, 273 RSupp. 619. 

La.—Shaw v. Texas k Pac. Ry. Co., App., 170 So.2d 
874, appUcation den. 172 So.2d 703, 247 U 621. 

Wrongful Death Act 

US.—Benson v. Lynch, D.CDeL, 404 RSupp, 8. 

Recovery allowable under General Marltisu 
Law 

Cal.—Pesce v. Summa Corp., 126 Cal.Rptr. 451, 54 
CA.3d 86. 

61.15. US.—Yalltutto v, D/S I/D Garonne, D.C 
N,Y., 295 RSupp. 764—Nye v. A/S D/S Svead- 
borg, D.CN.Y., 358 F.Supp. 145, affd. in pwt, 
revd. in part on oth. grds^ C.A, 501 P.2d 376, 
cert. den. 95 S.a. 1356,420 US. 964,43 L,U2A 
442, reh. den. 95 S.a. 1971, 421 US. 972, 44 
LEd.2d 464-autc v. U.S., D.CMasi, 466 
RSupp. 61. 
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La.—Strickland v. Nutt, App, 264 So.2d 317, wnt ref. 

266 So.2d 432. 262 La. 1124 
61.20. U.S—Ivy V. Secunty Barge Lines, Inc., CA 
Miss., 585 F.2d 732, reh ordered en banc 593 F.2d 
20 on reh 606 F.2d 524. cert, den 100 S.Ct. 2927, 
446 US. 956, 64 L.Ed 2d 815, reh den. 101 S.Ct 
27, 448 U.S. 912, 65 L.Ed.2d 1173, on remand, 
D.C, 89 F.R.D 322. 

Miss.—Standard Products, Inc v Patterson, 317 So.2d 
376. 
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62. U.S.—Todd V. Sandidge Const. Co.. C.A.S.C., 341 
F.2d 75—Halvorsen v, Dunlap, C.A.SD., 495 
F.2d 817. 

Kopera v. Moschella, D.C.Miss., 400 F.Supp. 
13J —Complaint of Metcalf, D.C.Tex., 530 FSupp 
446. 

Cal.—Riley v. California Erectors, Inc., Ill Cal Rptr. 

459, 36 CA.3d 29, 69 A.L.R.3d 1033. 

III.—Bullard v. Barnes, 468 N.E2d 1228, 82 Ill Dec 
448, 102 I11.2d 505. 

Iowa— Wardlow v. City of Keokuk, 190 N.W.2d 439, 
app. after remand 206 N.W. 2 d 700. 

La—Ogaard v. Wiley, App., 325 So.2d 642. 

Mich.—Reisig v. Klusendorf, 134 N.W2d 634, 375 
Mich. 519—^Wilson v. Modem Mobile Homes, Inc., 
137 N.W.2d 144, 376 Mich. 342. 

Miss.—^Thornton v. Insurance Co. of North America, 
287 So.2d 262—Dickey v Parham, 295 So.2d 284, 
app. after remand 331 So.2d 917. 

Neb.—Seldcrs v. Armentrout, 207 N.W 2d 686 , 190 
Neb. 275, app. after remand 220 N.W.2d 222, 192 
Neb. 291 

S.C.—Zom V. Crawford, 165 S.E.2d 640, 252 S.C 127. 
S.D.—Anderson v. Lale, 216 N.W.2d 152, 88 S.D. Ill 
Tex.—Sanchez v. Schindler, 651 S W.2d 249, overruling 
J. A. Robinson Sons, Inc. v Wigart, 431 S.W.2d 
327 and other related cases. 

Borak V. Bridge, Civ App., 524 S.W.2d 773, err. 
ref. no rev. err. 

Utah—Jones v. Carvell, 641 P.2d 105. 

Wash.—Lockhart v. Besel, 426 P.2d 605, 71 Wash. 2 d 
112—Clark v. Icicle Irr. Dist., 432 P.2d 541, 72 
Wash.2d 201. 

Reduction of award to present worth 
Mich.-Currie v. Filing, 134 N.W.2d 611, 375 Mich. 
440. 

Damages not limited to minority 
Ill.—Prendergast v. Cox, 1 Dist., 470 N.E.2d 34, 83 
IlLDec. 279, 128 Ill.App.3d 84. 

Wash.—Balmcr v. Dillcy, 502 P.2d 456, 81 Wash. 2 d 
367. 

Damages limited to minority 
Tex.—Piper Aircraft Corp. v. Yowcll, App. 2 Dist., 674 
S.W.2d 447, err. gr. 

Adult child 

(1) Recovery possible 

U.S.—GrandstafF v. City of Borger, Tex., C.A.5(Tex.), 
767 F.2d 161, reh. den. 779 F.2d 1129. 

Tex.—Moore v. Lillebo, App. 8 Dist., 674 S.W.2d 474, 
err. gr. 

(2) Recovery impossible. 

Tex.—Piper Aircraft Corp. v. Yowell, App. 2 Dist., 674 
S.W,2d 447, err. gr. 

Grief, sorrow, loss of love, society and comfort 
Tex.—Simmons v. Jackson, App. 2 Dist,, 653 S.W,2d 
935. 

d3. U.S.—Landry v. Two R. Drilling Co., C.A.U.. 
511 F.2d 138, reh. den. 517 F.2d 675. 

Kop« V. US., D.CHawaii, 236 F.Supp. 189— 
Gill V. US., D.CTcx., 285 F.Supp. 253, alTd, in 
part, revd. in part on oth. grds., C.A., 429 F.2d 
1072, app. after remand 449 F.2d 765. 

Fla.—Guamiere v. Henderson, App., 171 So.2d 617— 
Park V. Belford Trucking Co., App., 165 So.2d 819, 
cert, discharged, Sup., 174 So.2d 398, 

La.—Howard v. Hardware Mut. Cas. Co., App., 253 
So.2d 555, writ den. 254 So.2d 620, 260 La. 19, 
Miss.—Boyd Const. Co. v. Bilbro, 210 So.2d 637. 


N.Y —Lehman v. Columbia Presbyterian Medical Cen¬ 
ter, 402 N Y S.2d 951, 93 Misc 2d 539 
S.C.—Reed v Mediwi, 281 S.E2d 125, 276 S.C. 604, 
app. after remand 328 SE.2d 115, 284 S.C. 585. 
Tex.—Missouri Pacific R Co. v. Vlach, App 14 Dist, 
687 S.W.2d 414 

Comfort, companionship, and protection 
Fla.—Park v. Belford Trucking Co., App, 165 So.2d 
819, cert, discharged. Sup., 174 So.2d 398, 
Services and consortium 

(2) Other statements. 

Conn.—Hinde v. Butler, 408 A.2d 668 , 35 Conn.Sup. 
292. 

Consider “advice”, “assistance”, and “protec¬ 
tion” 

S D—Flagtwet v. Smith. 367 N.W 2d 188 

Particular amounts 

U.S.—Santa v. U.S., D.CPuerto Rico, 252 F.Supp. 615. 

Loss of consortium 

Mass—Minkley v MacFarland, 356 NE2d 1391, 371 
Mass. 891 

N.H.—Archie v. Hampton, 287 A.2d 622, 112 N.H. 13 

Gaudet damages 

U.S.—Landry v Two R. Drilling Co., C.A.La., 517 
F.2d 675 

64. U.S.—Brooks v. US., DCS.C, 273 F.Supp. 619 
—Hamilton v. Canal Barge Co., Inc., D.C.La., 395 
F.Supp. 978. 

Fla—Powell v Gessner, App., 231 So.2d 50, writ dis¬ 
charged, Sup., 238 So,2d 101. 

Mich—Berger v Weber. 267 N.W.2d 124, 82 Mich 
App. 199, affd. and mod. on oth. grds. 303 N.W.2d 
424, 411 Mich. 1 

Miss.—Boyd Const. Co v. Bilbro, 210 So.2d 637. 
N.Y.—Juiditta v. Bethlehem Steel Corp., 428 N.Y.S.2d 
535, 75 A.D 2d 126. 

Or.—Norwest v. Presbyterian Intercommunity Hospital, 
631 P.2d 1377, 52 Or.App 853, affd. 652 P 2d 318, 
293 Or. 543. 

Tex.—Cavnar v. Quality Control Parking, Inc., App. 14 
Dist., 678 S.W.2d 548, revd. in part on oth grds. 
696 S W.2d 549—Missouri Pacific R. Co. v. Vlach, 
App., 687 S.W.2d 414. 

Love and affection 

U.S.—Law V. Sea Drilling Corp., C.A.La., 5l5 F2d 
242, reh. den. 523 F.2d 793. 

(2) Posthumous child permitted to recover. 

La.—Howard v. ft;ardware Mut, Cas. Co., App., 294 
So.2d 243, wnt den.. Sup., 296 So 2d 837, 840. 

(3) Other statements. 

Ark.—Bridges v. Stephens, 384 S.W.2d 490, 238 Ark. 
801. 

La.—Gray v. Nathan, App., 221 So.2d 859—Harkins v. 
State Through Dept, of Highways, App., 247 So,2d 
644, writ den. 252 So 2d 449, 259 La. 741—Hebert 
V. Patterson Truck Line, Inc., App., 247 So.2d 886 , 
writ den, 249 So 2d 209, 259 La. 77. 
Nondependent children 

Iowa—lowa-Des Moines Nat. Bank v, Schwerman 
Trucking Co.. 288 N.W.2d 198. 

Extent of relationship 

U.S.—Estate* of Davis v. Johnson, C.A.ni., 745 F.2d 
1066. 

Dependent stepchildren included 
U.S.—Stissi v. Interstate and Ocean Transport Co. of 
Philadelphia, D.C.N.Y., 590 F.Supp. 1043, affd. in 
part, vac. in part on oth. grds. 765 F.2d 370. 

Damages for ^ef and bereavement 
may be had if they can be distim 
guished by the proof from mental an- 
guish.^'^ 

64.5. Tex.—Missouri Pacific R. Co. v. Dawson, App. 
13 Dist., 662 S.W.2d 740, err. ref. no rev. err. 
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65, US.—Consolidated Mach., Inc. v. Protein Prod¬ 
ucts Corp., D.C.Fla., 428 F.Supp. 209—Platt v. 
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McDonnell Douglas Corp., D.C.Mich., 554 
F.Supp. 360. 

La.—Wakefield v Government Emp. Ins. Co., App., 
253 So 2d 667, writ den. 255 So.2d 771, 260 La. 
286 

Mich —Crystal v. Hubbard, 324 N.W. 2 d 869, 414 Mich. 
297 

Miss.—Dickey v. Parham, 295 So.2d 284. App. after 
remand 331 So.2d 917. 

No recovery 

III—Prendergast v. Cox, 1 Dist, 470 N.E.2d 34, 83 
Ill.Dec. 279, 128 Ill.App.3d 84. 

No recovery by sibling of unemancipated minor 

Okl.—Clark v. Jones, 658 P. 2 d 1147. 

66 . Fla.—Liberty Mut. Ins. Co. v. Furman, App., 341 
So.2d 1056. 

Mich —Swarthout v Beard, 190 N.W.2d 373, 33 Mich. 
App. 395, 59 A.L.R.3d 858, revd. 202 N.W.2d 300, 
388 Mich. 637. 

Mo.—Acton V. Shields, 386 S.W.2d 363. 

N.J.—Mercado v. Transport of New Jersey, 422 A,2d 

800, 176 N J.Super. 234. 

N.M.—Wilson V. Wylie, App., 518 P.2d 1213, 86 N.M. 

9, cert, den 518 P.2d 1209, two cases, 86 N.M. 5. 

Overruled cases 

Overruling a number of earlier cases, the Texas Su¬ 
preme Court has rejected the pecuniary loss limitation 
rule and parents are now allow^ to recover damages for 
loss of companionship and society and damages for 
mental anguish for the death of their child. 

Tex.—Sanchez v. Schindler, 651 S.W.2d 249. 

General maritime law 

Nondependent parents of seaman survived by spouse 
or child. 

U.S.—Sistrunk v. Circle Bar Dnlling Co., C.A.5(]-a.), 
770 F.2d 455, reh. den. 775 F.2d 301. 

Stillborn 

Conn.—Shattuck v. Gulliver, 481 A.2d 1110, 40 Conn. 
Sup. 95 

67. U.S.—Knight v. Nurseryman Supply, Inc., D.C. 
Tenn., 248 F.Supp. 925 

Del—Reynolds v. Willis, 209 A.2d 760, 8 Storey 368. 
N.Y.—Long v. City of New York, 439 N.Y.S.2d 58, 81 
A.D.2d 880—Puliafico v. City of New York, 447 
N.Y.S.2d 731, 87 A.D.2d 512. 
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68 . US.—Hayward v. Southwest Arkansas Elec. Co¬ 
op Corp., D.CTex., 476 F.Supp. 1008. 

Ky.—Brooks v Burkeen, 549 S.W.2d 91. 

69. US—Wyatt V. US., D.CMo., 470 F.Supp. 116, 
affd., CA., 610 F.2d 545. 

Cal.—Fields v. Riley, 81 Cal.Rptr. 671, 1 C.A.2d 308. 

In various other situations recovery 
has been denied.®’-^ 

69,5 Adult sibling of adult 
U.S.—^In re Air Crash Disaster Near Chicago, Illinois, 
on May 15, 1979, CA.7<I11.). 771 F.2d 338. 

Ill.—Prendergast v. Cox, 1 Dist., 470 N.E.2d 34, 83 
IllDec. 279, 128 IH.App.3d 84. 

§ 105. -Loss of Prospective Ed¬ 

ucation and Training 

71. U.S.—Sea-Land Services, Inc. v. Gaudet, La., 94 
S.Ct. 806, 414 U.S. 573, 39 L.Ed.2d 9, reh. den. 94 
S.Ct. 1582, 415 U.S. 986, 39 L.Ed.2d 883. 

GUI V. US., D.C.Tex., 285 F.Supp. 253, affd. in 
part revd. in part on oth. grds., C.A., 429 F.2d 
1072, app. after remand 449 F.2d 765—^Platis v. 
U.S., D.C.Utah, 288 F.Supp. 254, affd., C.A., 409 
F.2d 1009—Curry v. U.S., D.C.Cal., 338 F.Supp. 
1219—Murray v. U.S., D.CUtah, 327 F.Supp. 835. 
am on oth. grds., C.A., 463 F.2d 208—Cincotta v. 
U.S., D,C.Md., 362 F.Supp. 386—Hamilton v. Ca¬ 
nal Barge Co., Inc., D.C.La., 395 F.Supp. 978. 
Ark —Bridges v. Stephens, 384 S.W.2d 490, 238 Ark. 

801. 
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Cal.—Syah v. Johnson, 55 Cal.Rptr. 741, 247 C.A.2d 
53^Mize v. Atchison, T. & S.F. Ry. Co., 120 
Cal.Rptr. 787, 46 C.A.3d 436. 

Fla.—^Powell v. Gessner, App„ 231 So.2d 50, writ dis¬ 
charged, Sup., 238 So.2d 101. 

Miss.—^Boyd Const. Co. v. Bilbro, 210 So.2d 637. 

NJ.—Alfone v. Samo, 403 A.2d 9, 168 NJ.Supcr. 315, 
mod on oth. grds. 432 A.2d 857, 87 NJ. 99, 25 
A.LR.4th 1237. 

N.Y.—Zaninovich v. American Airlines, Inc., 262 N.Y. 
S.2d 854, 47 Misc.2d 584, revd. on oth. grds. 271 
N.Y.S.2d 866, 26 A.D.2d 155. 

Tex.—^Duncan v. Smith, Qv.App., 376 S.W.2d 877, 
mvd. on oth. grds., Sup., 393 S.W.2d 798. 

Particular amounts 

U.S.—Santa v. II.S., D.C.Puerto Rico, 252 F.Supp. 615. 

Illegitimate child 

U.S.—^Petition of Risdal 8c Anderson, Inc., D.C.Mass., 
291 F.Sttpp. 353—^In re Industrial Transp. Corp., 
D.C.N.Y., 344 F.Supp. 1311. 

Test 

Md—Ory v. Libersky, 389 A.2d 922, 40 Md.App. 151. 
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74. U.S.—Smith v, U.S., D.C.Pa., 437 F.Supp. 1004. 

'*^N.Y.—Mercado v. City of New York, 259 N.Y.S.2d 
437, 46 Misc.2d 358. 

§ 106. — Mental and Physical 
Suffering of Deceased 

77. U.S.—^Haddigan v. Harkins, C.A.Pa., 441 F.2d 
844. 

Santa v. U.S., D.C.Puerto Rico, 252 F.Supp. 
615—Mosier v. American Motors Corp., D.C.Tex., 
303 F.Supp. 44, alfd. 414 F.2d 34—Petition of U.S., 
D.C.K.C., 303 F.Supp. 1282—Foster v. Maldona¬ 
do, D.CNJ., 315 F.Supp. 1179, discussing New 
Jers^ and Pennsylvania law, petition den., CA., 
433 F.2d 348—Albright v. R. J. Reynolds Tobacco 
Co., D.CPa., 350 F.Supp. 341, affd., CA., 485 
F.2d 658, cert. den. 94 S.Q. 1961, 416 U.S. 951,40 
L.Ed2d 301—Weaver v. Ford Motor Co., D.CPa., 
382 F.Supp. 1068, affd., C.A,, 515 F.2d 506, 507— 
Complaint of Farrell Lines Inc., (S.S. African Nep¬ 
tune), D.C.Oa., 389 F.Supp, 194—Graves v, U.S., 
D.C, 517 F.Supp. 95. 

Del—Magee v. Rose, Super., 405 A.2d 143. 

Iowa—6chlichte v. Franklin Troy Trucks, 265 N.'W’.2d 
725. 

La.—Bdl v. Sparrow, App., 220 SoJid 729—Harkins v. 
State Through Dept, of Highways, App., 247 So.2d 
644, writ den. 252 So.2d 449, 259 La. 741-John- 
son V. Staite Farm ¥itt & Cas. CO., App., 303 So.2d 
779. 

Md—Greenstem v. Meister, 368 A.2d 451, 279 Md. 
278. 

Mich.—Riofdan v. Gould Engmeering, Inc., 253 
N.W.2d 736, 74 Michj\pp. 292, 

Mias.—^niinds Cent R. Co. v. Ragan, 173 So.2d 433, 
252 Miss. 335—Thornton v. Insurance Co. of 
North America, 287 So.2d 261 

Mont—Swanson v. Champitm Intern. Corp., 646 P.2d 
im 197 Mont 509. 

Tejc—Mitchdl v. Akers, CivApp., 401 S.W.2d 907, 20 
AL.R.3d 1385, err. ref. no rev. err. 

Wash.—Walton v. Abdier Const Co., Inc., 676 P.2d 
1002, 101 Wash.2d 238. 

JODCf Act 

U.S.—Petition of U.S. Steel Corp., CAOhio, 436 F.2d 
1256, cert den. 91 S.a 1649, 1660.1665,402 U.S. 
987, 29 L.Ed.2d 153, reh. den. 91 S.Ct 2227, 403 
US. 924, 29 L.Ed2d 703, reh. den. 91 S-Q. 2247, 
403 US. 940, 29 L.Ed.2d 720, app. after remand 
479 F.2d 489, cert. den. 94 S.Q. 71, 414 US. 859, 
38 L.Ed2d 110. 

Petition of Risdal ft Anderson, In&, D.CMass., 
291 ESupp. 353-Curry v. U.S., D.CCal., 338 
PJSupp. 1219. 

Uteoftry under General Maritime Law 

U.S.—Greene v. Vantage S.S. Corp., C.A.Va., 466 F.2d 
159. . 


In re Farrell Lines, Inc., D.C.La., 339 F.Supp. 
91—Palmer v. Ribax, Inc., D.C.Fla., 407 F.Supp. 
974. 

Denial of recovery 

U.S.—Armstrong v. Chambers and Kennedy, D.C.Tex., 
340 F.Supp. 1220, affd. in part, revd. in part on 
oth. grds., C.A., 499 F.2d 263, reh. den. 512 F.2d 
1061, cert. dism. 96 S.Ct 163, 423 U.S. 886, 46 
L.Ed.2d 118. 

La.—Chausse v. Southland Corp., App., 400 So.2d 
1199, writ den., Sup., 404 So.2d 278 and 404 So.2d 
497, and 404 So.2d 498. 

Consciousness of approaching death, etc. 

U.S.—^Malacynski v. McDonnell Douglas Corp., D.C. 
N.Y., 565 F.Supp. 105. 
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78. U.S.—Lopez V. Pan Atlantic Cia Naviera ft Sea¬ 
board Shipping Co., D.CR.I., 247 F.Supp. 281— 
Savard v. Marine Contracting, Inc,, D.C.Conn., 
296 F.Supp. 1171—^Borrego v. Stauffer Chemical 
Co., D.C.Nev., 315 F.Supp. 980—In re Sincere 
Nav. Corp., D.C.La., 329 F.Supp. 652, affd. in 
part, remd. in part on oth. grds., C.A., 529 F.2d 
744, app. after remand 547 F.2d 255. 

Ariz.—Harrington'v. Flanders, 407 P.2d 946, 2 Ariz. 
App. 265. 

Cal.—Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 26 
CA.3d 537. 

Del—Magee v. Rose. Super., 405 A.2d 143. 

D.C.—Thomas v. Potomac Elec. Power Co., D.C., 266 
F.Supp. 687. 

Bogen v. Green, App., 239 A.2d 154. 

Fla.—Florida Clarklift, Inc. v. Rcutimann, App., 323 
So.2d 640. 

lU.—Graul v. Adrian, 205 N.E.2d 444, 32 ni.2d 345. 

La.—Addison v. Travelers Ins. Co., App., 281 So.2d 
805, application den., Sup., 283 So.2d 498,499, 502 
two cases. 

N.Y.—Parker v. McConnell Mfg. Co., 334 N.Y.S.2d 
586, 40 A.D.2d 587. 

O’Neil V. State, 323 N.Y.S.2d 56, 66 Misc.2d 
936. 

Pa.—Stoltz V. Carroll, 26 Cambria 102. 

S.D.—Anderson v. Lale, 216 N.W.2d 152, 88 S.D. 111. 

Wyo.—Parsons v. Roussalis, 488 P.2d 1050. 

Death on High Seas Act 

(1) U.S.—Barbe v. Drummond, C.A.Mass., 507 F.2d 

794-—Law v. Sea Drilling Corp., C.A.La., 510 F.2d 242, 

reh. den. 523 F.2d 793. 

Canillas v. Joseph H. Carter; Inc., D.C.N.Y., 280 
F.Supp. 48—Petition of Risdal ft Anderson, Inc., 
D.C.Mass., 291 F.Supp. 353. 

(2) U.S.—Nod V. Linea Aeropostal Venezolana, D.C. 

N.Y., 260 F-Supp. 1002. 

(3) Recovery not barred under another cause of ac¬ 
tion. 

U.S.—Dennis v. Central Gulf S.S, Corp., C.A.La., 453 
F.2d 137, cert, den. 93 S.Ct 286, 409 U.S. 948, 34 
LEd.2d 218. 

(4) Other instances. 

U.S.—Egan v. Pan Am. World Airways, Inc., D.C.Fla., 
62 F.R.D. 710, 

80. U.S.—Dereweeki v. Pennsylvania R. Co., C.A.Pa., 
353 E2d 436. 

Guyton v. Phillips, D.CCal., 532 ESupp. 1154. 

III.—Howe v. Clark Equipment Co., 432 N.E2d 621, 59 
Ill.Dec. 835, 104 IU.App.3d 45. 

Time between injury and death 

(2) Other matters. 

U.S.—Dickerson v. Continental Oil Co., C.A.La., 449 
E2d 1209, cert. den. 92 S.Ct. 942,405 U.S. 934, 30 
LEd.2d 809, app. after remd. 476 F.2d 635. 

Petition of Oskar Tiedemann ft Co., D.C.Ddi., 
236 ESupp. 895, revd. in part on oth. grds., remd. 
in part CA„ 367 F.2d 498, opnSupp. 367 F.2d 505, 
cert. den. 87 S.Ct 953, 386 U.S. 932, 17 L.Ed.2d 
805, cert. den. 87 S.Q. 957, 386 US. 932, 17 
LEd.2d 805, reh. den. 87 S.Ct. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354. 


Tex.—Port Terminal R.R. Ass’n v. Sweet, App., 640 
S.W.2d 362, affd., Sup., 653 S.W.2d 291. 
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81. U.S.—Bonner v. Williams, C.A.Ala., 370 F.2d 
301. 

Ala.—^Board of Trustees of University of Ala. v. Handl, 
188 So.2d 555, 43 Ala.App. 258, cert. den. 18g 
So.2d 558, 279 Ala. 685. 

Okl.—Kimberly v. DeWitt, App., 606 P.2d 612. 

82. U.S.—^Petition of Marina Mercante Nicaraguense, 
S.A., D.C.N.Y., 248 F.Supp. 15, mod. on oth. 
grds., CA., 364 F.2d 118, cert. den. 87 S.Q. 710, 
385 U.S. 1005, 17 L.Ed.2d 544, reh. den. 87 S.a 
851, 386 U.S. 929, 17 L.Ed.2d 803—In rt ConsoH- 
dation Coal Co., D.C.Pa., 296 F.Supp. 837—Her¬ 
nandez V. U.S., D.C.Tex., 313 F.Supp. 349—Isgett 
v. Seaboard Coast Line R. Co., D.C.S.C., 332 
F.Supp. 1127—^Altamuro v. Milner Hotel, Inc., 
D.C.Pa., 540 ESupp. 870. 

Ccnn.—McCoy v. Raucci, 239 A.2d 689, 156 Cona 
115. 

Fla.—Smith v. Laskey, App., 222 So.2d 773. 

Ill.—National Bank of Bloomington v. Norfolk ft W, 
Ry. Co., 383 N.E.2d 919, 23 Hl.Dec; 48, 73 m.2d 
160. 

Iowa—Hurtig v. Bjork, 138 N.W.2d 62, 258 Iowa 155. 

N.M.—Stang v. Hertz Corp., 467 P.2d 14, 81 N.M. 348, 
overruling Cerrillos Coal Railroad Company v. 
Deserant, 9 N.M. 49, 49 P. 807. 

N.Y.—Cook V. Erwin. 289 N.Y.S.2d 730, 30 A.D.2d 
579. 

N.C.—Sharpe v. Pugh, 155 S.E.2d 108, 270 N.C 598. 

Pa.—Willinger v. Mercy Catholic Medical Center d 
Southeastern Pennsylvania, Fit^tgerald Mercy Divi¬ 
sion, 393 A.2d 1188, 482 Pa. 441. 

83. Exclusion in survival act 

(3) Other statutes. 

U.S.—O’Keefe v. Boeing Co., D.C.N.Y., 335 F.Supp. 
1104. 
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84. U.S.—Soares v. McClosky, D.C.Pa., 466 RSupp 
703. 

89. U.S.—Brooks v, U.S., D.C.S.C., 273 ESupp. 619 
—Ridcaux v. Lykes Bros. S.S. Co., D,C.Tcx., 285 
F.Supp. 153—Mpiliris v. Hdlenic Lines, Limited, 
D.C.Tex., 323 F.Supp. 865, affd,, C.A., 440 FJd 
1163—^Armstrong v. Chambers and Kennedy, 
D.C.Tex., 340 F.Supp. 1220, affd. in part, revd. in 
part on oth. grds., C.A., 499 F.2d 263, reh. den. 
512 F.2d 1061, cert. dism. 96 S-Q. 163, 423 US. 
886, 46 L.Ed.2d 118—Galloway v. Korzekwa, 
D.C.Miss., 346 F.Supp. 1086. 

Fla.—Doby v. Griffin, App., 171 So.2d 404, 

Iowa—CJ5. cited in Schlichte v. Franklin Troy 
Trucks, 265 N.W.2d 725, 727, 

La.—Bell v. Sparrow, App., 220 So.2d 729—Wakefield 
v. Government Emp. Ins, Co., App., 253 So.2d 667, 
writ den. 255 So.2dl771, 260 La. 286—Blancher v. 
Samuels, App., 354 So.2d 213, writ den.. Sup,, 355 
So.2d 257, 263. 

Mass.—Carr v. Arthur D. Little, Inc., 204 N.E2d 466, 
348 Mass, 469. 

N.Y.—Blunt v. Zinni, 302 N.Y.S.2d 504, 32 ADJd 
882. 

Ritter v. State, 344 N.Y.S,2d 257, 74 Misc.2d 80. 

Pa.—Slavin v. Gardner, 418 A.2d 361, 274 Pa.Super. 
19Z 

S.0.—Plank V. Heirigs, 156 N.W.2d 193, 83 S.D. 173. 
Conscious for short time 

U.S.—^Knight v. Nurseryman Supply, Inc., D.CTenn., 
248 ESupp. 925. 

Ill,—Glover v. City of Chicago, 436 N.E2d 623,62 
IIlDec. 597, 106 lU.App.3d 1066. 

Eigiit and one^half months 

U.S.—Dennis v. Central Gulf S.S. Corp., CA-Ia, 453 
F.2d 137, cert. den. 93 S.a. 286, 409 U.S. 948,34 
L.Ed.2d 218. 
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RecoTcry permitted 

Mich.— Haynes v. Monroe Plumbing 8c Heating Co., 
211 N.W.2d 88, 48 Mich. 707 

Tex.— iandreth v. Reed, Civ.App., 570 S.W.2d 486. 
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90.5. U.S.—Noel V. Linea Aeropostal Venezolana, 
D.C.N. Y., 260 F Supp. 1002 — Hernandez v U.S , 
D.CTex., 313 F.Supp. 349. 

Fla.—Laskey v. Smith, 239 So.2d 13 

La.—Lalonde v. Missoun Pac. R. Co., App., 366 So.2d 
619, wnt den. Sup., 369 So.2d 155. 

90.10. $25,0CM) 

U.S.— D’Angelo v. U.S., DC.Del., 456 F.Supp. 127, 
affd. A.C., 605 F2d 1194, 1197. 

N.Y.—Lawrence v. State, 255 N.Y.S.2d 129, 44 Misc.2d 
756. 

90.15. U.S.—Petition of U.S. D.C.N C., 303 F.Supp 
1282. 

$5,000 

U.S.—State of Maryland for Use of Levin v U.S., 
D.C.Pa., 200 F.Supp. 475, revd. on oth. grds., C A., 
329 F2d 722, affd. 85 S.Ct. 1293, 381 US. 41, 14 
L.Ed.2d 205, vac and rem. 86 S.Ct. 305, 382 U.S. 
159, 15 L.Ed.2d 227 

90.20. U.S.—Santa v. U.S., DC.Puerto Rico, 252 
F.Supp. 615—Downing v. Ulmer, D.C.S.C., 253 
F.Supp. 694. 

$3,500 

U.S.—Brooks v. U.S., D.C.S.C., 273 F.Supp. 619 

$ 2,000 

U.S.—Griffin v. Planters Chemical Corp., D C.S.C., 302 
F.Supp 937. 

La.—LeBlanc v. Blanchard’s Estate, App., 266 So 2d 
918. writ ref. 268 So.2d 677, 263 La. 618. 

N.Y.—Shoemaker v State, 283 NY.S.2d 981, 54 
Misc.2d 1042. 

$1,500 

U.S.—Petition of Risdal & Anderson, Inc., D.C.Mass., 
291 F.Supp. 353. 

$2,500 

U.S.—Chute V. U.S., D.C.Mass., 466 F.Supp. 61. 

§ 107. -Mental Suffering of 

Beneficiaries 

91. U.S.—Commercial Union Ins. Co, v. Gonzalez 
Rivera, C.A.Puerto Rico, 358 F.2d 480. 

Santa v. U.S., D.C.Puerto Rico, 252 FSupp. 
615—Griffin V. Planters Chemical Corp., D.C.S.C., 
302 F.Supp. 937—Camllo v. Sameit Wcstbulk, 
D.C.Puerto Rico, 385 F.Supp. 119, affd. in part, 
vac, in part on oth. grds., C.A., 514 F.2d 1214, 
cert. den. 96 S.Ct. 445, 423 U.S. 1014, 46 L.Ed.2d 
385. 

Ariz.—City of Tucson v. Wondcrgem, 466 P.2d 383, 
105 Ariz. 429. 

Fla,—Guamiere v. Henderson, App., 171 So.2d 617. 

KMi.-Corman v. WEG Dial Tel,, Inc., 402 P.2d 112, 
194 Kan. 783. 

La.—Winzcr v. Lewis, App., 251 So.2d 650, writ ref. 
253 So.2d 379, 259 La. 934—Howard v. Hardware 
Mut. Cas. Co., App., 233 So.2d 555, writ den. 254 
So.2d 620, 260 La. 19—Cambrice v. Fern Supply 
Co., Inc., App., 285 So.2d 863. 

Mich.—Jeong Suk Bang v. loon Hong Park, 321 
N.W.2d 831, 116 Mich.App. 34. 

NJ.—Mercado v. Transport of New Icrscy, 422 A.2d 
800, 176 N.J.Super. 234. 

Tex.—Missouri Pacific R. Co. v. Vlach, App. 14 Dist„ 
687 S.W.2d 414. 

Va.—Wilson v. Whittaker, 154 S.E.2d 124, 207 Va. 
1032. 

Recovery denied 

La.—^Laplace v. Minks, App., 174 So.2d 895, writ ref. 
176 So.2d 452, 248 La. 123—Dupuy v. Pierce, 
App., 285 So.2d 321. 

Mentfii nngnlsli of decedent’s parents inferred 

Va.-Oaniblc v. Hill. 156 S.E.2d 888, 208 Va. 171. 


Under provision for loss of love and companion¬ 
ship and destruction of relationship 

U S.—Wyatt V. U S., C.A.Mo., 610 F2d 545. 

Wash.—Wilson v Lund, 491 P.2d 1287, 80 Wash 2d 91 
Federal Tort Claims Act 

US—Cmcotta v. U.S., DCMd., 362 F.Supp. 386 
Parents 

Mont.—Dawson v. Hill & Hill Truck Lines, 671 P.2d 
589, overruling Mize v. Rocky Mountain Bell Tele¬ 
phone Co, 100 P. 971, 38 Mont. 521, Hollings¬ 
worth V. Davis-Daly Estates Copper Co, 99 P. 142, 
38 Mont. 143. 

92. U.S.—Campbell v. Westmoreland Farm, Inc., 
C.A N.Y., 403 F.2d 939.—Matter of S.S. Helena, 

C. A.La., 529 F.2d 744, app, after remand, CA., 
547 F.2d 255. 

Metzger v. S.S. Kirsten Term, D.C.Md., 245 
F.Supp. 227—Lula v Sivaco Wire & Nail Co., 

D. CNY., 265 F.Supp. 222—Campbell v. West¬ 
moreland Farm, Inc., D.C.N.Y., 270 F.Supp. 188, 
app. dism., C.A., 403 F.2d 939—Fry v Lamb 
Rental Tools, Inc., D.C.La., 275 F.Supp. 283, stat¬ 
ing Texas Law—Oblatore v. Brauner, D.C.Mo., 283 
F.Supp, 761—Gnffin v. Planters Chemical Corp, 
D.C.S.C., 302 F.Supp, 937—Hernandez v. U.S., 
D.C.Tex., 313 F.Supp 349—Knight v. Nurseryman 
Supply, Inc., D.C.Tenn , 248 F.Supp. 925. 

Ark.—Ellsworth Bros Truck Lines v. Mayes, 438 
S.W.2d 724, 246 Ark. 441. 

Cal.—Carr v. Pacific Tel. Co., 103 Cal.Rptr. 120, 26 
C A.3d 537. 

Colo.—Jones v. Hildebrant, 550 P.2d 339, 191 Colo. 1, 
cert, dism. 97 S.Ct. 2283, 432 U.S. 183, 53 L.Ed.2d 
209. 

Fla.—Liberty Mut. Ins. Co. v. Furman, App., 341 So.2d 
1056. 

Ga.—Young Men’s Christian Ass’n v. Bailey, 146 
S.E.2d 324, 112 Ga.App 684, cert. den. 87 S.Ct. 
131, 385 U.S. 868, 17 L.Ed.2d 95, reh. den. 87 S.Ct. 
721, 385 U.S. 1021, 17 L.Ed.2d 561—Bulloch 
County Hospital Authority v. Fowler, 183 S.E.2d 
586, 124 Ga.App. 242. 

Iowa—Wardlow v. City of Keokuk, 190 N.W.2d 439, 
app. after remand 206 N.W.2d 700. 

La.—Bertrand v. State Farm Fire & Cas. Co., App., 333 
So 2d 322, writ. den. in part, gr. in part, Sup., 337 
So.2d 875, on remand, App., 338 So.2d 119^ 

Md.—Wittel v. Baker, 272 A.2d 57, 10 Md.App. 531. 

Mont.—Swanson v. Champion Intern. Corp., 646 P.2d 
1166, 197 Mont. 509 

N.J—Kern v. Kogan, 226 A.2d 186, 93 N.J.Super. 459. 

N.Y.—Dale v. Half Hollow Hills School Central School 
Dist. No. 5, 325 N.Y.S.2d 267, 37 A.D,2d 778. 

Fomaro v. Jill Bros., Inc., 249 N.Y.S.2d 833, 42 
Misc.2d 1031, revd. on oth. grds. 253 N.Y.S.2d 
771, 22 A.D.2d 695, affd. 205 N.E.2d 862, 15 
N.Y.2d 819, 257 N.Y.S.2d 938—O’Neil v. State, 
323 N.Y.S.2d 56. 66 Misc.2d 936. 

N.D.—Larson v. Meyer, 135 N.W.2d 145. 

Or.—Demars v. Erde, 640 P.2d 635, 55 Or.App. 863. 

Pa.—Marko v. Philadelphia Transp. Co., 216 A.2d 502, 
420 Pa. 124. 

S.D.—Krumm v. Feuerhelm, 298 N.W.2d 184— 
Flagtwet v. Smith, 367 N.W.2d 188. 

Tenn.—Phelps v. Magnavox Co. of Tennessee, App., 
497 S.W.2d 898. 

Tex.—Bedgood v. Madalin, 600 S.W.2d 773. 

Utah—Covert v. Kennecott Copper Corp., 461 P.2d 
466, 23 Utah2d 252. 

Widow 

Tenn.—Phelps v. Magnavox Co. of Tennessee, App., 
497 S.W.2d 898. 

Parent witnessing death of child 

N.M.—^Aragon v. Speelman, App., 491 P.2d 173, 83 
N.M. 285. 

Tex.—Bedgood v. Madalin, Civ.App., 589 S.W.2d 797, 
affd. in part revd. in part on oth. grds., Sup., 600 
S.W.2d 773. 
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Under General Maritime Law 
U.S—Sea-Land Services, Inc v Gaudet, La., 94 S.Ct. 
806, 414 U.S. 573, 39 L.Ed.2d 9, reh. den. 94 S.Ct. 
1582, 415 U.S- 986, 39 L.Ed.2d 883. 

Greene v Vantage S.S. Corp., C.A.Va., 466 F.2d 
159. 

Complaint of Farrell Lines Inc., (S.S. African 
Neptune), D.CGa., 389 F.Supp. 194. 

Parents 

U.S.—Owens v. Childrens Memonal Hospital, Omaha, 
Neb,, D.C.Neb, 347 F.Supp. 663, affd.. C.A., 480 
F.2d 465—^White v Diamond, D.C.Md., 390 
F.Supp. 867. 

Cal.—^Bohrer v. San Diego County, 163 CaLRptr. 419, 
104 C.A.3d 155. 

Fla.—Wojcik v. United Services Auto. Ass’n, App., 347 
So.2d 1051. 

Hawaii—Kelley v. Kokua Sales and Supply, Ltd., 532 
P2d 673, 56 Haw. 204. 

Ill.—Bullard v. Barnes, 468 N.E.2d 1228, 82 IILDec. 
448, 102 I11.2d 505. 

N.H.—^Deem v Town of Newmarket, 333 A.2d 446, 
115 N.H. 84 

N.J.—Burd v. Vercruyssen, 361 A.2d 571, 142 N.J.Su- 
per. 344. 

S.D.—Anderson v. Lale, 216 N.W.2d 152, 88 S.D 111. 
Common-law action in admiralty 
U.S.—In re Cambna SS. Co., DCOhio, 353 F.Supp. 
691, affd., C.A., 505 F.2d 517, cert. den. 95 S.Ct. 
1399, 420 U.S. 975, 43 L.Ed.2d 655. 

Surviving spouse or next of kin 
D.C.—Runyon v. Distnet of Columbia, C.A., 463 F.2d 
1319, 150 U.S.AppD.C. 228. 

Children 

U.S.—Pike V. U.S., C.A.Wash, 652 F.2d 31. 

Cincotta v. U.S., DC.Md., 362 F.Supp. 386. 
Iowa—lowa-Des Moines Nat. Bank v. Schwennan 
Trucking Co., 288 N.W.2d 198. 

Md.—Todd V. Weikle, 376 A.2d 104, 36 Md.App. 663. 
Normal grief 

U.S.—Vickers v. Gifford-Hill & Co,. Inc., CA.Ark.. 
534 F.2d 1311. 

Close relatives 

Fla.—Florida Clarklift, Inc. v. Reutimann, App., 323 
So.2d 640. 

Mental anguish defined 

U.S,—Martin v. U.S., D.CArk., 448 F.Supp. 855, affd. 
in part, revd. in part on oth. grds., C.A., 586 F.2d 
1206. 

No recovery for grief and sorrow 
Cal.—Canavin v. Pacific Southwest Airlines, 4 Dist., 
196 CaLRptr. 82, 148 C.A.3d 512. 

On the other hand, without reference 
to any statute, it has been held that 
damages for the negligent infliction of 
emotional distress or trauma may be 
recovered where the death of another 
is caused by defendant’s negligence 
and there exists a marital or intimate, 
familial relationship between the plain¬ 
tiff and the deceased person and plain¬ 
tiff observes the death at the scene of 
the accident.^^*^ 

92.1. N.J.—Portee v. Jaffee, 417 A.2d 521, 84 N.J. 88. 
Recovery of damages: 

Generally, see C.J.S. Damages § 67; 

In motor vehicle accidents, see CJ.S. Motor 
Vehicles § 560. 

Not preempted by action for wrongfiai death 
Mass.—Cimino v, Milford Keg. Inc., 431 N.E.2d 920, 
385 Mass. 323. 

Brother within relationship 
N.J,—Goncalvez v. Patuto, 458 A.2d 146, 188 N J.Su- 
per. 620. 



25A CJS 126 


§107 DEATH 

Page 944 

Emotional trauma resulting in physical iiyury to 
plaintiff 

Cti.—DiUon V. Ugg, 68 C.2d 728, 441 P.2d 912, 69 
CaI.Rptr. 72, 29 A.L.R.3d 1316, overruling to ex¬ 
tent contrary Amaya v. Home Ice, Fuel & Supply 
Co., 379 P.2d 512, 59 Cal.2d 295, 29 Cal.Rptr. 33. 

However, a plaintiff cannot recover 
who neither witnesses the accident 
causing the death nor comes upon the 
scene.’^^ 

9ZX Visit at hospital shortly before death 
N.J.—Bischoff V. Kohlienken, 449 A.2d 1347, 185 N.J. 
Super. 548. 

In at least one jurisdiction, however, 
the rule has been broadly stated that 
recovery for mental anguish in a death 
action is now authorized without proof 
of physical injury or conduct worse 
than negligence,and there is no re¬ 
quirement that plaintiff be within the 
zone of danger^"* or have witnessed 
the accident in order to recover for 
mental anguish. 

92.3. Tex.—Sanchez v. Schindler, 651 S.W.2d 249, 
ovoTuling cases to extent of conflict. 

Simmons v. Jackson, App. 2 Dist., 653 S.W.2d 
935. 

Pecuniary loss limitation expressly rejected see supra 

§ 101 . 

Beneficiaries entitled to recover damages for grief, sor¬ 
row, loss of love, society and comfort see supra 
§ 104. 

Recovery by parent of deceased adult child 

(1) Recovery allowed. 

U.S.—Grandstaff v. City of Borger, Tex., CA.5(Tex.), 
767 F.2d 161, reh. den. 779 F.2d 1129. 

(2) Recovery possible. 

Tex.—Moore v. Lillebo, App. 8 Dist, 6)4 S.W.2d 474, 
err. gr.—Gty of Houston v. Stoddard, App. 1 
Dist., 675 S.W.2d 280, err. ref. n.r.e. 

92A Tex.—Sanchez v. Schindler, 651 S.W.2d 249. 
92S. Tex.—Sanchez v. Schindler, 651 S.W.2d 249. 
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92.10. U.S.—Derewecki v. Pennsylvania R. Co., D.C. 

Pa., 36 F.R,D, 195, alfd., C.A., 353 F.2d 436. 
La.—Shaw v. Texas k Pac. Ry. Co., App., 170 So.2d 
874, application den. 172 So.2d 703, 247 La. 621. 
9245. IJ.S.—Thompson v. Qflishore Co.,-D.C.Tex., 
440 F.Supp. 751 

La.—Alizzi v. Employers Ins. of Wausau, App., 351 
So2d 258, writ den., Sup., 353 So.2d 1037, two 

Miss,—Standard Products, Inc. v. Patterson, 317 So.2d 
376. 

92J0. U.S.—Matter of S.S. Helena, C.A.La., 529 
P.2d 744, app. after remand, CA., 547 F.2d 255. 

Plant v. Simmons Co., D.CMd., 321 F.Supp. 
735. 

Ark.—^Moon Distributors, Inc. v. White, 434 S.W.2d 56, 
245 Ark. 627. 

La.—^Trahan v. Gulf Crews, Inc., 255 So.2d 63, 260 La. 
29. 

S.C.—Reed v. Medlin, 281 S.E.2d 125, 276 S.C. 604, 
app. after remand 328 S.E2d 115, 284 S.C 585. 

Recovery by next of kin 
The case of Peugh v. Oliger has been overruled in a 
decision holding that recovery for mental anguish was 
not limited to the enumerated relatives who are also 
heirs at taw of the deceased. 

Ark.—Fountain v. Chicaga R-I. & P- Ry* 422 S.W.2d 
878, 243 Ark. 947. 


"Heirs at law** liberaUy interpreted where en¬ 
tire family killed 

Ark.—St. Louis Southwestern Ry. Co, v. Jackson, 416 
S.W.2d 273, 242 Ark. 858, app. after remand 438 
S.W.2d 41, 246 Ark. 268. 

93. U.S.—Panagopoulous v. Martin, D.C.W.Va., 295 
F.Supp. 220—Jeffery v. U.S., D-C-Ariz., 381 
F.Supp. 505. 

Fla.—Gresham v. Courson, App., 177 So.2d 33—^Mc¬ 
Donald V. Forman, App., 238 So.2d 131. 

Md.—Barrett v, Charlson, 305 A.2d 166, 18 Md.App. 
80. 

S.C—Zorn v. Crawford, 165 S.E.2d 640, 252 S.C. 127. 

Wash.—Wilson v. Lund, 491 P.2d 1287, 80 Wash.2d 91. 

Adult child included 

Tex.—City of Houston v. Stoddard, App. 1 Dist., 675 
S.W.2d 280, err. ref. n.r.e. 

Stillbom 

Cal.—Sesma v. Cueto, 181 Cal.Rptr. 12, 129 C.A.3d 
108. 
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94. Particular amounts 

U.S.—Santa v. U.S., D.C.Puerto Rico, 252 F.Supp. 615. 
Ark.—Missouri Pac. R. Co. v. Ward, 477 S.W.2d 835, 
252 Ark. 74. 

94.5. U.S.—Scoville v. Missouri Pac. R. Co., C.A. 
Ark., 458 F.2d 639. 

94.10. U.S.—Dobson v. Bacon Transport Co., C.A. 
Ark., 607 F.2d 805. 

Ark.—Moore v. Robertson, 427 S.W,2d 796, 244 Ark. 
841—Dale v. Sutton. 620 S.W.2d 293, 293 Ark. 
396. 

§ 108. -— Medical and Funeral 
Expenses 

95. U.S.—Conrad v. Wertz, D.CW.Va, 278 F.Supp. 
428. 

Ala.—Board of Trustees of University of Ala. v. Harrell, 
188 So.2d 555, 43 Ala.App. 258, cert. den. 188 
So.2d 558, 279 Ala. 685. 

Ariz.—Barragan v. Superior Court of Pima County, 470 
P.2d 722, 12 Ariz.App. 402. 

Ill.—Graul V. Adrian, 205 N.E2d 444, 32 I11.2d 345. 
Ohio—Barcus v. Union Hospital Ass^n, 236 N.E2d 232, 
14 Ohio Misc. 168. 

96. U.S.—Marsden v. Patane, C.A.Fla., 380 F.2d 489 
—Barbe v. Drummond, C.A.Ma$s., 507 F.2d 794. 

Conrad v. Wertz, D.C.W.Va., 278 F.Supp. 428— 
Krakar v. Don Swart Trucking, Inc., D.C.Pa., 323 
F.Supp. 157—^Albright v. R. J. Reynolds Tobacco 
Co., D.CPa., 350 F.Supp. 341, affd., C.A., 485 
F.2d 678, cert. den. 94 S.Q. 1961, 416 U.S. 951, 40 
EEd.2d 301—Palmer v. Ribax, Inc., D.C.Fla., 407 
F.Supp. 974. 

Ala.—Board of Trustees of University of Ala. v. Harrell, 
188 So.2d 555, 43 Ala.App. 258, cert. den. 188 
So.2d 558, 279 Ala. 685. 

Conn.—Foran v. Carangelo, 216 A.2d 638, 153 Conn. 
356. 

Dell—Bennett v. Andree, 252 A.2d 100. On remand. 
Super., 264 A,2d 353, affd. 270 A.2d 173, 

Fla.—CJ.S. cited in Sinclair Refining Co. v, Butler, 190 
So.2d 313, 317. 

Rivenbark v. Johns, App., 205 So.2d 711. 
m.— Graul V. Adrian, 205 N.E.2d 444,’ 32 I11.2d 345. 
La.—Bertrand v. State Farm Fire k Cas. Co., App., 338 
So.2d 1192. 

Miss.—Scott V. K-B Photo Service, Inc., 260 So.2d 842. 
N.C.—Burton v. Croghan. 144 S.E2d 147, 265 N.C 
392—Bowen v. Constructors Equipment Rental 
Co., 196 S.E2d 789, 283 N.C, 395. 

Crawford v. Hudson, 165 S.E2d 557, 3 N.C. 
App. 555. 

Tex.-Carter v. Van Meter, Civ.App., 495 S.W.2d 583. 

In Ohio 

(1) Ohio—Barcus v. Union Hospital Ass’n, 236 
N.E.2d 232, 14 Ohio Misc. 168—Caswell v. Harry 
Miller Excavating Co., 246 N.E2d 921, 20 Ohio Misc. 
46. 
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96.5, U.S.—Cities Service Oil Co. v, Launey, C.A.La. 
403 F.2d 537. 

Death on the High Seas Act 

U.S.—Chute V. U.S., D.C.Mass., 466 F.Supp. 61. 

96.10. U.S.—Derewecki v. Pennsylvania R. Co., D.C 
Pa., 36 F.R.D. 195, affd., C.A., 353 F.2d 436. 

97, U.S.—Debbis v. Hertz Corp., D.C.Md., 269 
F.Supp. 671—Mosier v. American Motors Corp,, 
D.C.Tex., 303 F.Supp. 44, affd. 414 F.2d 34-Al. 
bright V. R. J. Reynolds Tobacco Co., D.CPiL, 
350 F.Supp. 341, affd., C.A., 485 F.2d 678, cert, 
den. 94 S.Ct. 1961, 416 U.S. 951, 40 L.Ed.2(i 
301—Hernandez v. U.S., D.C.CoIo., 383 F.Supp. 
168. 

Ga.—Saunds v. Forsythe, 144 S.E.2d 926, 112 Ga.App. 
269—Daughtry v. Stubbs, 167 S.E2d 409, 119 
Ga.App. 429-—Isom v. Schettino, 199 S.E2d 89, 
129 Ga.App. 73. 

Ill.—Howe V. Clark Equipment Co., 432 N.E.2d 621,59 
Ill.Dec. 835, 104 Ill.App.3d 45. 

Mo.—Taylor v. Aspey, App., 567 S.W.2d 670. 

N.M.—^Stang v. Hertz Corp., App., 463 P.2d 45, 81 
N.M. 69, affd. 467 P.2d 14, 81 N.M. 348, app. after 
remand 490 P.2d 475, 83 N.M. 217, revd. on oth. 
grds. 497 P.2d 732, 83 N.M. 730. 

Okl.—Kimberly v. DeWitt, App., 606 P.2d 612. 

Pa.—Phillips V. Pickell, 57 Berks 108. 

In New York 

(1) N.Y.—Lawrence v. State, 255 N.Y.S.2d 129, 44 
Misc.2d 756—In re Jackson’s Estate, 335 N.Y.S.2d 587, 
71 Misc.2d 133. 

Where no next of Idn surviving 
Ill.—Childester v. Cogwin, 222 N.E.2d 274, 76 E 
App.2d 477—Herglund v. New York, C. & St. LR. 
Co., 274 N.E.2d 671, 1 Ill.App.3d 968. 

98. U.S.—U.S. v. Haskin, C.A.Okl, 395 F.2d 503- 
Scott V. Eastern Air Lines, Inc., C.A.Pa., 399 RM 
14, cert. den. 89 S.Ct. 446, 393 U.S. 979, 21 
L.Ed.2d 439—Dennis v. Central Gulf S.S. Corp., 
CA.La., 453 F.2d 137, cert. den. 93 S.Ct. 286,409 

U. S. 948, 34 L.Ed.2d 218—Canal Barge Co., Inc, 

V. Griffith, C.A.Miss., 513 F.2d 911, cert. den. 96 
S.Ct. 71, two cases, 423 U.S. 840, 46 L.Ed.2d 6a 

Jones V. S.S. Jesse Lykes, D.C.Tex., 253 F.Supp, 
368—Debbis v. Hertz Ctorp., D.C.Md., 269 F.Supp. 
671—Gill v. U.S., D.CTex., 285 F.Supp. 253, affd. 
in part, revd. in part on oth. grds., C.A., 429 F.2d 
1072, app. after remand 449 F.2d 765—Mosier v. 
American Motors Corp., D.C.Tex., 303 F.Supp. 44, 
affd. 414 F.2d 34—Hernandez v. U.S., D.CTex, 
313 F.Supp, 349—Nye v. A/S D/S Svendborg, 
D.C,N.Y., 358 F.Supp. 145, affd. in part, revd. in 
part on oth. grds., C.A., 501 F.2d 376, cert. den. 95 
S.Ct. 1356, 420 U.S. 964, 43 L.Ed.2d 442. reh. den. 
95 S.Q. 1971, 421 U.S. 972, 44 L.Ed.2d 464—In re 
Farrell Lines Inc., D.C.Ga., 378 F.Supp. 1354- 
Larson v, U.S., D.C.La., 465 F.Supp. 29. 

Ark.—McCormick v. Sexton, 386 S.W.id 930, 239 Arit. 

29—Dale v. Sutton, 620 S.W.2d 293, 293 Ark. 396, 
Ga.—Saunds v. Forsythe, 144 S.E2d 926, 112 GaApp. 
269—Isom V. Schettino, 199 S.E.2d 89, 129 On. 
App. 73—Continental Ins. Co. v. Mercer, 203 
S.E.2d 297, 130 Ga.App. 339. 

La.—Cain v. Houston General Ins. Co., App,, 327 So.2d 
526, cert, den.. Sup., 330 So.2d 279. 

Mont.—Swanson v. Champion Intern. Corp., 646 P2d 
1166, 197 Mont. 509. 

N.J.—Alfone v. Samo, 403 A.2d 9, 168 NJ.Super. 315, 
mod. 432 A.2d 857, 87 NJ. 99, 26 A.L.R.4th 1237. 
N.M.—Williams v. Town of Silver City, App,, 502 P2d 
304, 84 N.M. 279, cert. den. 502 P.2d 296, two 
cases, 84 N.M. 271. 

N.Y.—Lawrence v. State, 255 N.Y,S.2d 129,44 Misc.2(l 
756—In re Jackson’s Estate. 335 N.Y,S.2d 587, 71 
Misc.2d 133, 

Pa.—Phillips V. Pickell, 57 Berks 108. . 

Tex.—Mitchell v. Akers, Dv.App., 401 S.W.2d 907,20 
A.L.R.3d 1385, err. ref. no rev. err.—Martinez v. 
Angerstein, Civ.App., 517 S.W.2d 811, err. dhm. 
Utah—Jones v. Carvell, 641 P.2d 105. 
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When recovery permitted 
(2) Other instances. 

Mo.—Robinson v. Richardson, App., 484 S.W.2d 27. 
Statnte not retroactive 

KJ.— Schmoll V. Creecy, 254 A.2d 525, 54 NJ. 194, 38 
A.L.R.3d 605. 

Under General Maritime Law 
U,S.—Greene v. Vantage S.S. Corp., C A.Va., 466 F.2d 
159 

In re Farrell Lines, Inc., D.CLa., 339 F.Supp. 
91. 

£nconipossed In award; separate award errone¬ 
ous 

N.C. — Boulton V. Onslow County Bd. of Educ., 295 
S.E.2d 246, 58 N C.App. 807 
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99. U.S.—Feldman v. Allegheny Airlines, Inc., D.C. 
Conn., 382 F.Supp. 1271, affd. in part, revd. in 
part, on oth. grds., C.A., 524 F.2d 384, on remand, 
D.C, 452 F.Supp. 151. 

Arizt—C.J.S. cited in Barragan v. Superior Court of 
Pima County, 470 P.2d 722, 725, 12 Anz.App. 402 
Ark.—McCormick v. Sexton, 386 S.W,2d 930, 239 Ark, 
29. 

Del.—Reynolds v, Willis, 209 A 2d 760, 8 Storey 368. 
Neb.—State Farm Mut. Auto. Ins. Co. v. Selders, 190 
N.W.2d 789, 187 Neb. 342, app. after remand 202 
N.W.2d 625, 189 Neb. 334. 

Ohio—Caswell v. Harry Miller Excavating Co, 246 
N.E.2d 921, 20 Ohio Misc. 46. 
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99.5. Ill.—Chidester v. Cagwin, 222 N E.2d 274, 76 
Ill.App.2d 477. 

Recovery in action by parents denied 
Tex.—Acme Products Co. v. Wenzel, Civ.App. 448 
S.W.2d 139. 

1. U.S.—Hernandez v, U.S., D.C.Tex., 313 F.Supp. 

349. 

Del.—Reynolds v. Willis, 209 A.2d 760, 8 Storey 368. 

Amounts held reasonable 

U.S.—Adams v. U.S., D.COkl., 239 F.Supp. 503. 

La.—Viosca v. Touro Infirmary, App., 170 So.2d 222, 
application den. 171 So.2d 668, 247 La. 416. 

Ohio—Caswell v. Harry Miller Excavating Co., 246 
N.E.2d 921, 20 Ohio Misc. 46. 

Amounts held excessive 

Tenn.—Interstate Life & Acc. Co. v, Cox, App., 396 
S.W.2d 80, 55 Tenn. 40. 

2. Ala.—Board of Trustees of University of Ala, v. 

Harrell, App., 188 So.2d 555, 43 Ala.App. 258, 
cert. den. 188 So,2d 558, 279 Ala. 685. 

Miss.—Scott V. K-B Photo Service, Inc., 260 So.2d 842, 
Ohio—Caswell v. Harry Miller Excavating Co, 246 
N.E2d 921, 20 Ohio Misc. 46. 

3. U.S.—Krakar v. Don Swart Trucking, Inc., D.C. 

Pa., 323 F.Supp. 157. 

Ohio—Caswell v. Harry Miller Excavating Co., 246 
N.E.2d 921. 20 Ohio Misc. 46. 

3J. Ohio—Caswell v, Harry Miller Excavating Co., 
246 N.E2d 921, 20 Ohio Misc. 46. 

La.—Gant v, Aetna Cas. & Sur. Co., App., 234 So.2d 
776, application den. 236 So.2d 503, 236 La. 376. 
Ohio—Caswell v. Harry Miller Excavating Co., 246 
N.E.2d 921, 20 Ohio Misc. 46. 

43. Ohio—Caswell v. Harry Miller Excavating Co., 
246 N.E.2d 921, 20 Ohio Misc. 46. 
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5. U.S.—Petition of U.S.. aCN.C.. 303 F.Supp. 
1282. 

7. Remedy punitive 

U.S.—Gilbert v. St. Louis-San Francisco R. Co., C.A. 
Ala., 514 F.2d 1277. 

8. Fla.— CJS. quoted at length in Sinclair Refining 

Co. V. Butler, 190 So.2d 313, 317. 


Ind.—Imel v. Travelers Indem. Co., 281 N.E.2d 919, 
152 Ind.App. 75 

Conditions essentia] to recovery 
Ohio—Barcus v. Union Hospital Ass’n, 236 N.E2d 232, 
14 Ohio Misc. 168. 

9. US.—Smith V U.S., DC Pa, 437 FSupp. 1004. 
Ark.—McCormick v. Sexton, 386 S W.2d 930, 239 Ark. 
29. 

D.C.—Betesh v U.S., D C., 400 F.Supp. 238. 

Tex.—Murray v. Templeton, Civ App., 576 S.W.2d 138. 
Discharge of personal representative precluding 
recovery 

Wis,—Schnabl v. Ford Motor Co., 195 N.W.2d 602, 54 
Wis 2d 345, reh. den 198 Wis.2d 161, 54 Wis.2d 
345. 

12. Ohio—Barcus v. Union Hospital Ass*n, 236 
N.E.2d 232, 14 Ohio Misc. 168. 

Overruled and modified cases 

The cases of International Shoe Co. v. Hewitt, 167 So. 
7, 123 Fla 587 and Doby v. Gnffm, App., 171 So.2d 
404 have been expressly overruled and the case of Ellis 
v. Brown, 77 So.2d 845 has been modified in a decision 
holding that the right to recover funeral expenses in a 
survival action vests exclusively in the personal repre¬ 
sentative from whom reimbursement may be had by 
other persons paying therefor. 

Fla.—Sinclair Refining Co v. Butler, 190 So.2d 313. 
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13. Reasonable interest on money 

Iowa—Marean v. Peterson, 144 N.W 2d 906, 250 Iowa 
557, 

14. Pa.—Middleton v. Aronson, 85 Dauph. 182. 

§ 109. -Interest 

15. Iowa—Abel v. Dodge, 152 N.W.2d 823, 261 Iowa 
1—Pagel v. Notbohm, 188 N.W.2d 314. 

16. U.S.—In re Air Crash Disaster Near Chicago, III., 
on May 25, 1979, 480 F.Supp. 1280, affd., C.A., 
644 F.2d 633, stating Illtnois, California and Wis¬ 
consin law. 

Mich.—Currie v. Firing, 134 N.W.2d 611. 

Vannoy v. City of Warren, 182 N.W.2d 65, 26 
Mich.App. 283, affirmed 194 NW.2d 304, 386 
Mich. 686. 

NJ,—Weiman v. Ippolito, 324 A.2d 582, 129 N.J.Su- 
pcr. 578, am. on oth, grds. 326 A.2d 70, 130 
‘N.J.Super. 207. * 

In New York 

(1) U.S.—In re Merry Queen Transfer Corp., DC. 
N.Y., 266 F.Supp. 605. 

(2) N.Y.—Tucker v. City of New York, 358 N.Y. 
S.2d 23, 45 A.D.2d 1051, appeal after remand 388 
N.Y.S.2d 133, 54 AD.2d 930. 

McGalc y. Metropolitan Transp. Authority, 410 
N.Y.S.2d 751, 97 Misc.2d 20. 

(9) Other matters. 

U.S.—In re Merry Queen Transfer Corp., D.C.N,Y., 
266 F.Supp. 605. 
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17. U.S.—United Air Lines, Inc. v. Wiener, C.A.Cal., 
335 F.2d 379, applying Nevada Jaw. Cert, dism. 
85 S.Ct. 452, 379 U.S. 951, 13 L.Ed.2d 549—U.S. 
V, Furumizo, C.A.Hawaii, 381 F.2d 965. 

Ryan v. Ford Motor Ca, D.C.Mich., 334 
F.Supp. 674, stating Montana law. 

18. Iowa—Hurtig v. Bjork, 138 N.W.2d 62, 258 Iowa 
155—CJE. cited in Abel v. Dodge, 152 N.W.2d 
823, 829, 261 Iowa 1—Wetz v, Thorpe, 215 
N.W.2d 350. 

19. U.S.—Evans v. Chevron Oil Co,, D.C.I.a., 438 
F.Supp. 1097, affd., C.A., 616 F.2d 565, two cases, 
566. 

22. U.S.—Petition of Oskar Tiedcmann & Co., D.C. 
Del., 236 F.Supp. 895, revd. in part, remd. in part 
on oth, grds., C.A., 367 F.2d 498, op. supp. 367 
F.2d 505, cert den 87 S.Ct. 953, 386 U.S. 93^ 17 
L,Ed.2d 805, cert. den. 87 S.Q. 957, 386 U.S. 932, 
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17 L.Ed.2d 805, reh. den. 87 S Ct. 1303, 386 U.S. 
100, 18 L.Ed.2d 354. 

22.10. U.S.—Noel v. Uiuted Aircraft Corp, C.A. 
Del, 342 F.2d 232, app. after remand 359 F.2d 
671. 

Discretion of court 

U.S.—Petition of Risdal & Anderson, Inc., D.C.Mass., 
291 F.Supp. 353—In re Farrell Lines Inc., DC. 
Ga,, 378 F.Supp. 1354. 
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23. U.S.—Petition of Oskar Tiedemann & Co., D.C 
Del., 236 F.Supp, 895, revd, in part, remd. in part 
on oth. grds., C.A, 367 F.2d 498, op. supp. 367 
F.2d 505, cert. den. 87 S.Ct. 953, 386 U.S. 932, 17 
L Ed.2d 805, cert. den. 87 S.a. 957, 386 U.S. 932, 
17 L.Ed.2d 805, reh. den. 87 S.Ct. 1303, 386 U.S. 
100, 18 L.Ed.2d 354. 

§ 110, -Miscellaneous Elements 

of Damage 

23.50. U.S —Gill V. U.S., D.CTex., 285 F.Supp. 253, 

, affd. in part, revd, in part on oth- grds., C.A., 429 
F.2d 1072, app. after remand 449 F.2d 765,—Soi¬ 
leau v. Nicklos Dnlling Co., D.C.La., 302 F.Supp. 
119- 

Colo.—DeCicco v. Trinidad Area Health Ass’n, 573 
P 2d 559, 40 Colo.App. 63. 

Del—Loden v Getty Oil Co., Super., 340 A.2d 174, 
cert. ques. ans. 359 A.2d 161. 

Iowa—Schmitt v. Jenkins Truck Lines, Inc„ 170 
N.W.2d 632. 

La.—Rezza v. Cziffer, App., 186 So.2d 174. 

Miss.—Dickey v. Parham, 331 So.2d 917, 

Mo.—Cobb v. State Sec. Ins. Co., 576 S.W.2d 726. 
N.Y.—Lyons v. Arden De Yore, 368 N,Y.S.2d 887, 48 
A.D2d 943, affd. 354 N.E.2d 848, 39 N.Y.2d 971, 
387 N.Y.S.2d 108. 

S.C.—Daniel v Sharpe Const. Co, Inc., 244 S.E.2d 312, 
270 S.C. 687 

Tex.—^Donaghey v. Van Qcave, Civ.App., 456 S.W.2d 
524, err. ref. no rev. err.—Martinez v. Angerstein, 
Civ.App., 517 S.W.2d 811, err. dism. 

Costs of administering estate 

(5) Other matters. 

U.S.—Scott V. Eastern Air Lines, Inc., C.A.Pa., 399 
F.2d 14, cert. den. 89 S.Q. 446, 393 U.S. 979, 21 
L.Ed.2d 439. 

Krakar v. Don Swart Trucking, Inc., D.CPa., 
323 RSupp. 157. 

Ill.—Chidester v. Cagwin, 222 N.E.2d 274, 76 Ill. 
App.2d 477. 

Ind.—Onward Corp. v. National City Bank of Evans¬ 
ville, 290 N.E.2d 797, 155 IndApp. 147, 

Financial benefits 

Cal.—Benwell v. Dean, 57 Cal.Rptr. 394, 249 C.A.2d 
345. 

Del.—^Magee v. Rose, Super., 405 A.2d 143 
Taxes on income not relevant 
Iowa—Adams v. Deur, 173 N.W.2d 100. 

Hiring someone to perform household tasks 
U.S.—In re Sincere Nav. Corp., D.C.La., 329 F.Supp. 
652, affd. in part, remd. in part on oth. grds., C.A., 
529 F.2d 744, app. after remand 547 F.2d 255. 

Pain and suffering of dependent 
La.—Walker v. St, Paul Ins. Companies, App., 343 
So.2d 251, writ den. 345 So.2d 61. 

Impairment of faculties 

Pa—Willinger v. Mercy Catholic Medical Center of 
Southeastern Pennsylvania, Fitzgerald Mercy Divi¬ 
sion, 362 A.2d 280, 241 Pa.Super. 456, affd. 393 
A.2d 1188, 482 Pa. 441. 

Factor not controlling 

U.S.—Mobil Oil Corp. v.' Higginbotham, La., 98 S.Ct. 
2010, 436 U.S. 618, 56 L.Ed.2d 581, on remand, 
C.A., 578 F.2d 565, reh. den. 99 S.Q. 232, 439 
U.S. 884, 58 L.Ed-2d 200. 

Wyo.—Danculovich v. Brown, 593 P.2d 187. 



25A CJS 128 


§110 DEATH 

Page 953 

24, U.S«—Walker v. Firestone Tire & Rubber Co., 
CA.Vt, 412 F.2<1 60. 

Brooks V. U.S., D.C.S.C, 273 F.Supp. 619-0111 
V. U.S., D.C.Tex., 285 F.Supp. 253, affd. in part, 
revd. in part on oth. grds., C.A., 429 F.2d 1072, 
app. after remand 449 F.2d 765. 

NJ.--<Alfone v. Same, 403 A.2d 9, 168 N.J.Super. 315, 
mod. on oth. gids. 432 A.2d 857, 87 ^NJ. 99, 26 
A.L.R.4th 1237. 

N.Y.—Zaninovich v. American Airlines, Inc., 271 N.Y. 
S.2d 866, 26 A.DJd 155. 

Tex.—Duncan v. Smith, av.App., 376 S.W.2d 877, 
revji. on oth. grds., Sup., 393 S.W.2d 798. 

laflation ^ 

U.S.—Reminga v. U.S., D.CMich., 448 F.Supp. 445, 
affd., CA., 631 F.2d 449. 
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26. U.S.—Mosley v. U.S., CA.N.C., 499 F.2d 1361, 
on remand, D.C, 405 RSupp. 357, affd., C.A.. 538 
F.2d 555. 

ni.— Keel V. Compton. 256 N.E2d 848, 120 Ill.App.2d 
248. 

Anticipated costs to employer not element . 

U.S.—Sweeney v. American S.S. Co., CA.Ohio, 491 
F.2d 1085. 

27. UJS.—Alden v. Maryanov, D.C.Md., 406 F.Supp. 
547. 

Mo.—Acton V. Shields, 386 S.W.2d 363. 

NJ.—Weiman v. IppoUto, 324 A2d 582, 129 NJ.Su- 
per. 578, am. on oth. grds. 326 A.2d 70, 130 
NJ.Super. 207. 

28. U.S.-Wasilko v. U.S., D.C.Ohio, 300 F.Supp. 
573, affd., CA., 412 F.2d 859. 

29. U.S.—Platis v. U.S., D.CUtah, 288 RSupp. 254, 
affd., C.A. 409 F.2d 1009. 

Ariz.—Salinas v. Kahn, 407 P.2d 120, 2 Ariz.App. 181, 
mod (m oth. grds. and rdi. den. 409 P.2d 64, 2 
Ariz.App. 348. 

Fla.—Park v. Belford Trucking Co., App., 165 So.2d 
819, cert discharged Sup., 174 So.2d 398. 

Wis.—Harris v. Kelley, 234 Nf.W.2d 628, 70 Wi8.2d 
242. 

30. Dd.—Reynolds v. Willis, 209 A.2d 760, 8 Storey 
368. 

In a wrongful death action for the 
death of her child, a mother is not 
entitled to the amount of money she 
could have earned had she not borne 
her child and had Instead entered the 
work force.^^*° 

32J10. Utah—Jones v. Carvell, 641 P.2d 105. 

§ 111. Death of Beneficiary Pending 
Suit 

W.Va.—Adams v. Sparado, 196 S.E2d 647, 156 W.Va. 
678. 

Under Deeth on the High Sees Act 

U.S.—Petition of U.$., CAMass., 418 F.2d 264. 

§ 112. Statutory Limitations as Af- 
.fecting Amount of Recov¬ 
ery 
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34.50. U.S.—Hennigan v. Atlantic Refining Co., D.C. 
Pe., 282 RSupp. 667, affd., CA., 400 R2d 857, 
cert den. 89 S.Ct. 1739, 395 U.S. 904, 23 L.Ed.2d 
216. 

State ceUiag as iadndag erroneous award in 
federal court 

U.S.—Origsby v. Coastal Marine Service of Tex., Inc., 
CALa., 412 R2d 1011, cert. dism. 90 S.O. 612, 
two cases, 396 U.S. 1033, 24 LEd.2d 531, and 90 
S.Ct 613, 396 U.S. 1033, 24 LEd.2d 531. 

35. U.S.—Hopkins v. Lockheed Aircraft Corp., CA. 
Fla., 394 R2d 656, applying Illinois Law. 


Panagopoulous v. Martin, D.C.W.ya., 295 
F.Supp. 220. 

Cal.—Ryan v, Clark Equipment Co., 74 Cal.Rptr. 329, 
268 C.A.2d 679—Mittelman v. Seifert, 94 Cal.Rptr. 
654, 17 C.A3d 51. 

Ill—Butler V. Chicago Trannit Authority, 231 N.E2d 
429, 38 Ill2d 361. 

N.Y.—Harris v. United Air Lines, Inc., 290 N.Y.S.2d 
757, 30 A.D.2d 37, applying Illinois Law—Amer- 
man v. Lizza & Sons, Inc., 358 N.Y.S.2d 220, 45 
A.D.2d 996. 

Okl.—Cherokee Laboratories, Inc. v. Rogers, 398 P.2d 
520, stating Missouri law. 

S.D.—Jirsa v. Ice, 217 N.W.2d 465, 88 S.D. 209. 

Wash.—Johnson v. Spider Staging Corp., 555 P.2d 997, 
87 Wash.2d 577. 

W.Va.—Duling v. Bluefleld Sanitarium, Inc., 142 S.E2d 
754, 149 W.Va. 567—Adams v. Sparacio, 196 
S.E2d 647. 156 W.Va. 678. 

Independent wrongdoers 

Mass.—^Baldassare v. Crown Furniture Co., 207 N.E2d 
268, 349'Mass. 183. 

Liability of wrongdoer based on imputation of 
ne^gence of other wrongdoer 

Mass.—Baldassare v. Crown Furniture Co., 207 N.E2d 
268, 349 Mass. 183. 

Rate of exchange 

D.C.—Tramontana v. S.A. Empresa De Viacao Aerea 
Rio Grandense, CA, 350 F.2d 468, 121 U.S.App. 
D.C. 338, cert. den. 86 S.Ct. 1195, 383 U.S. 943, 16 
L.Ed.2d 206. 

Not retroactlTe 

Kan.—Kleibrink v. Missouri-Kansas-Texas R. Co., Inc., 
581 P.2d 372, 224 Kan. 437. 

Minn.—Muckier v. Buchl, 150 N.W.2d 689, 276 Minn. 
490. 

Statutoty limit inapplicable 

U.S,—Binney v. U.S., D.C.Or., 329 RSupp. 351, affd., 
C.A., 460 F.2d 263—Hernandez v. U.S.. D.C.C 0 I 0 ., 
383 RSupp. 168. 

Colo.—Northwestern Engineering Co. v. Rooks, 443 
P.2d 977, 166 Colo. 297. 

Comparatiye negligence statute 

Minn.—Olson v. Hartwig, 180 N.W.2d 870, 288 Minn. 
375. 

Where deceased a minor just amount under 
circumstances only limitation 

Idaho—Meissner v. Smith, 494 P.2d 567, 94 Idaho 563, 
overruling anything to contrary in Checketts v. 
Bowman. 22 P.2d 682, 70 Idaho 463. 
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38. U.S.—Crowder v. Gordons Transports, Inc., CA. 
Ark., 419 F.2d 480, stating Missouri law. 

38.10. Kan.—McCart v. Muir, 641 P.2d 384, 230 
Kan. 618. 

W.Va—Duling v. Bluefield Sanitarium, Inc., 142 S.E2d 
754, 149 W.Va 567. 
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403. Ill.—Li Petri v. Turner Const. Co., 224 N.E.2d 
841, 36 I11.2d 597. 

40.15. Kan.—CJ3. dted hi Kleibrink v. Missouri* 
Kansas-Texas R. Co., Ina, 581 P. 2 d 372, 378, 224 
Kan. 437. 

40,20. Waiver 

Wis.—Austin v. Ford Motor Co., 273 N.W.2d 233, 86 
Wis.2d 628. 

4035. Minn.—Bastianson v. Forschen, 196 N.W.2d 
451, 293 Minn. 31, app. after remand 202 N.W.2d 
667, 294 Minn. 406. 

43. n!h.—P ark v. Rodcwell Intern. Corp., 436 A2d 
1136, 121 N.H. 894. 

§ 113. Aggravation of Damages 
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46.5. Ariz,—Boies v. Cole, 407 P.2d 917, 99 Ariz. 
198. 


§ 114. Matters in Mitigation ot 
Diminution of Damages 

47. U.S.—Higgins v. Kinnebrew Motors, Inc., Ca. 
Fla., 547 R2d 1223. 

Income tax liability on wrongful death awih 

N.Y.—Pellegrino v. State, 490 N.Y.S.2d 719, 12 | 
Misc.2d 757. 

47.5. Ariz.—Boies v. Cole, 407 P.2d 917, 99 Aru 
198. 

47.10. U.S.—Sea-Land Services, Inc. v. Gaudet, U 
94 S.Ct. 806, 414 U.S. 573, 39 L.Ed.2d 9, leh den 
94 S.a. 1582, 415 U.S. 986^ 39 L.Ed.2d 883 

Downs v. U.S., C.A.Tenn., 522 R2d 990, apply 
ing Florida law. 

Feldman v. Allegheny Airlines, Inc., D-CConn. 
382 RSupp. 1271, affd., in part, revd. in part 01 
oth. grds., C.A., 524 F.2d 384, on remand, DC 
452 RSupp. 151, 

Alaska—State v. Phillips, 470 P.2d 266. 

Fla.—Tom v. Messinger, App., 235 So.2d 333. 
ni— Freer v. Rowden, 247 N.E. 2 d 635, 1108 Ill.App. 2 ( 
335. 

N.H.—Lees v. Nolan, 433 A.2d 1287, 121 N.H. m 
Death benefits already received 
U.S.—Mosley V. U.S., D.CN.C., 405 RSupp. 357, affd 
CA, 538 R2d 555. 

Fla.—Florida Freight Terminals, Inc. v. Cabanas, App. 
354 So.2d 1222. 

Funeral expenses already paid 

U.S.—Schales v. U.S., D.C.Ark., 488 RSupp. 33. 
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48. Ill—McCullough’s Estate v. McTavish, 375 
N.E2d 890, 20 IllDec. 57, 62 IU.App.3d IWl. 

50. U.S.—Howard v. J. N. Zellner & Sons Trantfei 
Co., C.A.Tctm., 529 R2d 245. 

Armstrong v. Chambers and Kennedy, D.CTex., 
340 RSupp. 1220, affd. in part, revd. in part on 
oth. grds., C.A., 499 F.2d 263, reh. den. 512 F2d 
1061, cert. dism. 96 S.Ct. 163, 423 U.S. 886 ,« 
L.Ed.2d 118. 

Negligence of beneficiary 

(4) Other instances where damages not reduced. 
Ill—Kinsch v. Di Vito Const. Co., 203 N.E 2 d 621,54 

IllApp.2d 149. 

(5) Other instances where damages are reduced. 
Ka«.—McCart v. Muir, 641 P.2d 384, 230 Kan. 618. 
Minn.—Minners v. State Farm Mut. Auto. Ins. Co., 170 

N.W.2d 223, 284 Minn. 343. 

Award for concious pain and suffering 
N.Y.- 6 Ieeman v. Reifenstein, 456 N.Y.S.2d 597, 90 
A.D.2d 996. 

50.5. U.S.—Billiot v. Sewart Seacraft, Inc., CALi, 
382 R2d 662. 

Dickens v, U.S., D.CTex., 378 RSupp. 845, 
affd., CA, 545 F.2d 886 . 

Cal—Ryan v. Cark Equipment Co., 74 Cal.Rptr. 329, 
268 CA.2d 679. 

Ga.—Trice v, Wilson. 149 S.E.2d 530, 113 Ga.App 
715. 

Mich.-Salim v. UOuire, 361 N.W.2d 9, 138 Mkk 
App. 334, app. den. 358 N.W.2d 896, 420 Mich. 
853. 

N.H.—Mihoy v. Proulx, 313 A. 2 d 723, 113 N.E 698. 
Evidence of settlement withheld firom Jury tad 
later deducted from total 

U.S.-Bimot V. Sewart Seacraft, Inc., CALa,, 382 F.2«j 
66 Z 
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51.10. U.S,—Pike V. U.S.. CA.Wash., 652 R2d 31. 
Petition of U.$., D.CN.C, 303 RSupp, 1282- 

Mpiliris v, Hellenic Lines, Limited, D.CTex., 323 
RSupp. 865, affd., CA., 440 R2d 1163. 

Cal—Silveira v. Imperial Irr. Dist., 149 CalRptf. 653, 

. 85 C.A3d 705. 

Colo.—State Compensation Ins. Fund v. City of Cok^ 
do Springs, 602 P.2d 881, 43 Colo.App. UX 
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III.—Reese v Chicago, B. & Q.R Co , 283 N.E2cl 517, 
5 Ill.App.3ci 450, affd 303 N.E.2d 382, 55 I11.2d 
356—Ward v. Kamberos, 344 NE.2d 691, 36 Ill. 
App.3d 703 

La.—Hall v. State Through Dept, of Highways, App,, 
213 So.2d 169, wnt ref. 215 So.2d 128, 252 La 959. 
Mass.— Gaudette v Webb, 284 N.E.2d 222, 362 Mass 
60, 61 A.L.R 3d 893 

N.J.—Dubil V Labate. 245 A.2d 177, 52 N.J. 255 
Woman v. Ippoiito, 326 A,2d 70, 130 N.J.Super. 
207. 

Or.—Wilson v. Piper Aircraft Corp, 577 P.2d 1322, 282 
Or 61, 97 A.L.R3d 606, reh. den. 579 P 2d 1287. 
282 Or. 411. 

jgx.—J A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

Utah—Ottley v. Hill, 446 P.2d 301, 21 Utah2d 396 
Va.—Carroll v. Sneed, 179 S.E2d 620, 211 Va. 640 
Future taxes 

(2) Other matters. 

U.S.—Petition of U.S. Steel Corp, C.A Ohio, 436 F.2d 
1256, cert. den. 91 S Ct 1649, 1660, 1665, 402 U S. 
987, 29 L.Ed.2d 153, reh den. 91 S.Ct. 2227, 403 
U.S. 924, 29 L.Ed.2d 703, reh. den. 91 S.Ct. 2247, 
403 U.S. 940, 29 L.£d.2d 720, app after remand 
479 F.2d 489, cert, den 94 S.Ct. 71, 414 U.S. 859, 
38 L.Ed.2d 110—Binney v. U $., C.A.Or, 460 F.2d 
263. 

N.Y.—Pellegrino v. State, Ct.Cl, 490 N.Y S.2d 719, 128 
Misc.2d 757. 

Post'deatii adoption 

HI —Hardware State Bank v Cotner, 302 N.E.2d 257, 
55 I11.2d 240. 

52. Mo.—C.JJ5. cited in Meyer v. Clark Oil Co, 686 
S.W.2d 836, 839. 

52.5. Ill.—Keel v. Compton, 256 N.E2d 848, 120 
Ill.App.2d 248. 

57.5, U.S.—Schales v. U.S, DC.Ark., 488 F.Supp 

33. 

Veterans benefits 

U.S.—Shaw V. Grumman Aerospace Corp., D.C.Fla., 
593 F.Supp. 1066, affd. 778 F.2d 736 
Social security and insurance benetits 
U.S.—Petition of U S Steel Corp., C.A.Ohio, 436 F 2d 
1256, cert. den. 91 S.Ct. 1649, 1660, 1665, 402 U.S. 
987, 29 L.Ed.2d 153, reh. den. 91 S.Ct. 2227, 403 
U.S. 924, 29 L.Ed.2d 703, reh. den. 91 S.Ct. 2247, 
403 U.S. 940, 29 L.Ed.2d 720, app. after remand 
479 F.2d 489, cert. den. 94 S.Ct. 71, 414 U.S. 859, 
38 L.Ed.2d 110. 

Medicaid not collateral source 
D.C^District of Columbia v. Jackson, App., 451 A.2d 
867. 

58. U.S.—Cincotta v. U.S., D.C.Md., 362 F.Supp, 
386. 

N.Y.—McGee v. Horvat, 260 N.Y.S.2d 345, 23 A.D.2d 
271. 
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59. U.S—Hughes v. ainchfield R. Co., D.CTenn., 
289 F.Supp. 374. 

La.—Smith v. Manchester Ins. & Indem. Co., App, 299 
So.2d 517, writ den.. Sup.. 302 So.2d 617, 618. 
Collateral source 

(3) Other sources. 

U.S—Felder v. U.S., C.A.Ariz., 543 F,2d 657. 
Fla.-»0’Neal v. Ray, App., 213 So.2d 1. 

N.Y.—Phelan v. Motor Vehicle Acc. Indemnification 
Corp., 275 N.V,S.2d 873, 52 Misc.2d 341, affd. 298 
N.Y.S.2d 669, 31 A.D.2d 758. 

Collateral source rule inapplicable 

lowa-Groesbcck v. Napier, 275 N.W.2d 388. 

50. U.S.-Schuler v. Berger, D.CPa., 275 F.Supp. 

120, affd., C.A., 395 E2d 212. 

Cal—Bcnwell v. Dean, 57 CalRptr. 394, 249 C.A.2d 
345—Cherripn v. City and County of San Francis* 
CO, 69 Cal.Rptr. 42, 262 C.A.2d 643—Riley v. 
California Erectors, Inc., Ill Cal.Rptr. 459, 36 
CA.3d 29, 69 A.L.R.3d 1033. 

Del—Reynolds v. Willis, 209 A.2d 760. 8 Storey 368. 


Fla.—Seaboard Coast Line R Co v. Hill, App., 250 
So.2d 311, cert discharged. Sup., 270 So.2d 359. 

Ill —Mulvey V Illinois Bell Tel. Co, 284 N.E 2d 356, 5 
IU.App3d 1057, affd. 294 N.E 2d 689, 53 I11.2d 
591—Hardware State Bank v. Cotner, 302 N.E.2d 
257, 55 Ill 2d 240. 

Ind.—Indiana State Highway Commission v. Clark, 371 
N.E 2d 1323, 175 Ind.App 358. 

La—Lofton v. Cade, App., 359 So.2d 1074, writ den., 
Sup., 360 So 2d 1177 

N.Y.—Rodak v Fury, 298 N.Y S 2d 50, 31 A D.2d 816 

Ohio—Helmick v. Netzley, 229 NE.2d 476, 12 Ohio 
Misc. 97. 

S.C—C.J.S. cited in Smith v. Wells, 188 S.E.2d 470, 
471, 258 SC- 316 

Tex.—J. A Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

Adoption of children 

N.Y.—Luddy v State, 294 N.Y S.2d 87, 30 A.D 2d 993, 
affd 250 N.E.2d 581, 25 N.Y.2d 773, 303 N.Y.S.2d 
522. 

61.5. U.S.—Brooks v. U.S., D.CSC., 273 F.Supp. 
619. 

Cal—Benwell v. Dean, 57 Cal.Rptr. 394, 249 C,A.2d 
345. 

Ill—Watson V Fischbach, 301 N.E.2d 303, 4 IIl2d 498, 
88 A.L.R.3d 919. 

La.—Gant v Aetna Cas. & Sur. Co., App., 234 So.2d 
776, application den. 236 So.2d 503, 256 La. 376. 

W.Va.—Addair v. Bryant, 284 S.E.2d 374 
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71.5. U.S.—Merchants Nat. Bank & Trust Co. of 
Fargo V. U.S., DC.N.D, 272 F.Supp 409—Peti¬ 
tion of U.S-, D.C.N.C., 303 F.Supp. 1282 

Ga.—Kerr v. Mims, 202 S.E.2d 244, 130 Ga.App. 54 

74. US.—U.S. v. English, CACal, 521 F.2d 63. 

Ky.—Charlton v. Jacobs, App., 619 S.W.2d 498. 

La.—C.J.S. cited in Roundtree v Technical Welding & 
Fabrication Co., App., 364 So.2d 1325, 1334, wnt 
den. Sup., 367 So.2d 389. 

Business expenses 

R.I.-Romano v Duke, 304 A.2d 47, 111 R.I. 459. 

75. Ga.—Bulloch County Hospital Authority v. Fowl¬ 
er, 182 S.E2d 443, 227 Ga. 638, conf. to 183 
S.E.2d 586, 124 Ga.App. 242. 

76. Cal—Fields v. Riley, 81 CalRptr. 671, 1 C.A.3d 
308. 

77. Federal Tort Claims Act 

U.S.—Dean v. U.S., D.C.Ala., 239 FSupp. 167. 
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78. Pa.—Phillips v. Pickell, 57 Berks 108. 

Cost of maintaining spouse held not deductible 

Tex.—Chesshir v. Nall, Civ.App., 218 S.W.2d 248, err. 
ref. no rev, err.—Tom Brown Drilling Co. v. Nie- 
man, Civ.App., 418 S.W.2d 337, err. ref. no rev, 
err. 

§ 115. Discretion of Jury in General 

81. Ala.—General Tel Co. of Ala. v. Cornish, 280 
So.2d 541, 291 Ala. 293. 

Alaska—State v. Phillips, 470 P.2d 266. 

HL_-Flynn v. Vancil, 242 N E.2d 237, 41 Ill2d 236 
, Naslund v. Watts, 224 N.E2d 474, 80 IU.App.2d 
474 

Kan,—Roda v. Williams, 407 P.2d 471, 195 Kan. 507. 

La.—Kershaw v. Deshotel, App., 179 So.2d 528—Allien 
V. Louisiana Power & Light Co., App., 202 So,2d 
704, writ ref 204 So.2d 574, 251 La, 392—Richard 
V. American Oil Co., App., 213 So.2d 158 — Le- 
Blanc V. Blanchard’s Estate, App., 266 So.2d 918, 
writ ref. 268 U.2d 677, 263 La. 618. 

Mich.—Hoffman v. Rengo Oil Co., 174 N.W.2d 155, 20 
Mich.App. 575. 

Mo.—Click V. Ballentine Prbduce Inc., 396 S.W.2d 609, 
app. dism. 87 S.Q. 44, 385 U.S. 5, 17 L.Ed.2d 
5—Aubuchon v. LaPlant, 435 S.W.2d 648. 
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Latitude or scope 

(1) U.S.—Amerco Marketing Co of Memphis, Inc. v. 

Myers, C.A.Ky., 494 F.2d 904. 
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82. Ill—C.JJS. quoted at length in Tonarelli v Gib¬ 
bons, 460 N.E.2d 464, 470, 77 IllDec. 408, 121 
IllApp 3d 1042 

Ind—Allison v. Boles, 230 N.E 2d 784, 141 IndApp. 
592 

82.5. Mo.—Collins v. Stroh, App,, 426 S,W.2d 681, 

N Y.—Fomaro v. Jill Bros., Inc., 249 N.Y.S.2d 833, 42 

Misc.2d 1031, revd. on oth- grds. 253 N.Y.S.2d 
771, 22 A.D.2d 695, affd. 205 N.E 2d 862, 15 
N.Y.2d 819, 257 NY.S.2d 938. 

N.C.—C.J.S. cited in Brown v. Moore, 213 S.E.2d 342, 
349, 286 N C. 664. 

82.10. Ohio-Nelson v. Horton, 287 N.E.2d 108, 31 
Ohio App.2d 159. 
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84. US —C.J.S. cited in Complaint of Farrell Lines 
Inc., (S.S. African Neptune), D.C.Ga., 389 F.Supp. 
194, 205. 

Cal.—Syah v. Johnson, 55 Cal.Rptr. 741, 247 CA.2d 
534. 

Wis.—Vogt V Chicago, M., St. P & P.R. Co., 151 
N.W2d 713, 35 Wis.2d 716. 

Discretion of judge as motion for new trial 

Mont.—Sanders v. Mount Haggin Livestock Co., 500 
P.2d 397, 160 Mont. 73. 

89. Neb.—Lorenzen v. Continental Baking Co., 141 
N.W.2d 163, 180 Neb 23. stating Iowa rule. 
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89.5. U.S.—U.S. V. Sommers, CA.Colo., 351 F.2d 
354—U.S. V. Furumizo, C.A.Hawaii, 381 F.2d 
965. 

La.—Bonilla v. Arrow Food Distributors, Inc., App., 
202 So.2d 438, writ ref. 204 So.2d 577, 251 La. 
399—Lopitz V. Louisiana Dept, of Highways, App., 
268 So.2d 269. 

Discretion not abused 

La.—Jarvis v. Prout, App., 247 So.2d 244—Williams v. 
Gamer, App., 268 ^.2d 56. 

§ U6(l). Excessive Damages 

91. Fla.—Gresham v, Courson, App., 177 So.2d 33— 
Hardison v. Threets, App., 241 So.2d 694, 
quashed, Sup., 255 So 2d 267. 

Award for fimeral expenses held excessive 

Ark.—W. E. Clark & Sons. Inc. v. Elliott, 475 S.W.2d 
514, 251 Ark. 853. 
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94. N.Y.—Statella v. Robert Chuckrow Const. Co., 
281 N.Y.S.2d 215, 28 A.D.2d 669. 

95. U.S.—Magill v. Westinghousc Elec. Corp., C.A. 
Pa., 464 F.2d 294. 

Del—Slemons v. Greggo & Ferrara, Inc., 259 A.2d 756. 

Neb.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Neb. 23, applying Iowa rule. 

N.Y.—Ryan v. Samarco, 292 N.Y.S.2d 319, 30 A.D,2d 
767—Riolo V. Liebman Bathroom Specialties, Inc., 
295 N.Y.S 2d 962,31 A.D.2d 633, motion den. 248 
N.E.2d 450, 24 N.Y.2d 821, 300 N.Y.S.2d 597— 
Odom V Byrne, 480 N.Y.S.2d 247, 104 A,D.2d 
863. 

$75,000 

’ N.Y.—Breckir v Lewis, 251 N.Y.S.2d 77, 21 A.D.2d 
546, affd. 207 N.E.2d 865, 15 N.Y.2d 1027, 260 
N.Y.S.2d 178—Mercado v. City of New York, 265 
N.Y.S.2d 834, 25 A.D.2d 75. 

$100,000 

N.Y.—Rodriguez v. Columbus Hospital, 326 N.y.S.2d 
439, 38 A.D.2d 517. 

96. Iowa—Oldsen v. Jarvis, 159 N.W.2d 431. 
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S3»,000 

Pa.—Jenkins v. Pennsylvania R. Co., 289 A.2d 166, 220 
Pa,Super. 455. 
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98. U.S.~-Beebe v. Highland Tank & Mfg. Co., C.A. 
Pa.. 373 F.2d 886, cert. den. 87 S.Q. 2115, 388 
U.S. 911, 18 L.Ed.2d 1350. 

99, U.S,--Beebe v. Highland Tank & Mfg. Co., C.A. 
Pa., 373 F.2d 886, cert. den. 87 S.Q. 2115, 388 
U.S. 911, 18 LEd.2d 1350. 

Knight V. Nurseryman Supply, Inc., D.C.Tenn., 
248 RSupp. 925. 

Ariz.->AliTes v. Southern Pac. Co., 409 P.2d 714, lOO 
Aria. 6. 

Miss.>-Illinois Cait. R. Co. v. Ragan, 173 So.2d 433, 
252 Miss. 335. 

N.Y.—Cook V. Erwin. 289 N.Y.S.2d 730, 30 A.D.2d 
579^Mayes v. Nassau County, 295 N.Y.S.2d 989, 
31 A.D.2d 638—Guarino v. Mine Safety Appli¬ 
ances Co., 297 N.Y.S.2d 639, 31 A.D.2d 255, affd. 
255 N.E.2d 173, 25 N.Y.2d 460, 306 N.Y.S.2d 942, 
44 A.L.R3d 467. 

$145,000 

Miss.—Miller Transporters, Limited v. Espey, 187 So.2d 
876. 

$50,000 

Tex.—Smith v. Selz, Civ.App., 395 S.W.2d 692, err. ref. 
no rev. err. 

$52,700 

U.S.—^MOfer v. Boeing Co., D.C.Mont., 245 F.Supp. 
178. 

$100,000 

N.Y.—Saltzberg v. Kiamesha Concord, Inc., 264 N.Y. 
S.2d 428, 24 A.D.2d 876, affd. 218 N.E.2d 323, 17 
N.Y.2d 847, 271 N.Y.S.2d 283—Wells v. Sinning, 
310 N.Y.S.2d 515, 34 A.D.2d 682. affd. 271 N.E.2d 
698, 28 N.Y.2d 916, 323 N.Y.S.2d 168. 

$150,000 

Miss.—New Orleans & N.R.*'Co. v. Thornton, 191 
So.2d 547. 

0?er $200,000 

U.S.—^Pruett V. Everett Lowrance, Inc., D.CTenn,, 314 
F.Supp. 282. 

1. $30,000 

Ariz.—Alires v. Southern Pac. Co., 409 P.2d 714, 100 
Ariz. 6, 

$25,000 

N.Y,—Ruhl V. Smith. 326 N.Y.S,2d 78, 37 A.D.2d 
1033. 

Wis.—Crotty v. Bright, 167 N.W.2d 201, 42 Wis.2d 
440. 
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2. $6,581 

N.H.—Pierce v. Mowry, 210 A.2d 484, 106 N.H. 306. 

$13,000 

N.Y.—Ruhl V. Smith, 326 N.Y.S.2d 78, 37 A.D.2d 
1033. 

7. U.S.-Boston & M.R.R. v. Talbert, C.A.N.H., 360 
FM 286—Hartz v. U.S., C.A,Ga„ 415 F,2d 259. 

Oatenl^ v. Altoona Aviation Corp., D.CPa., 
277 F.Supp. 1011. 

Tenn.—Southern Ry. Co. v. Sloan, 4Q7 S.W.2d 205, 56 
TeniuAi^. 380. 

5200,000 

Miss.—West V. Williams, 245 So.2d 591. 

$ 100,000 

U.S.—Har<Pen Truck Lines, Inc. v. Mills, CA.(3a., 378 
F.2d 705. 

Ariz.—City of Phoenix v. Whiting, 457 P.2d 729, 10 
Ariz.App. 189. 

La.—Gant v. Aetna Cas. St Sur. Co., App., 234 So.2d 
776, application den. 236 So.2d 503, 256 La. 376. 

$750,000 

Ohio—Diener v. White Consol. Industries, Inc., 239 
N.E2d 421, 15 Ohio App.2d 172. ' 


8, La.—Fairbanks v. Travelers Ins. Co., App., 232 
So.2d 323, writ ref 234 So.2d 194, 255 U. 1097. 
NJ.—Budd V. Erie Lackawanna R. Co., 236 A.2d 143, 
98 N.J.Super. 47.. 

N.Y.—<)uinn v. Sullivan County, 369 N.Y.S.2d 551, 48 
A.D.2d 965. 

$75,000 

Okl.—Davis v. Whitsett, 435 P.2d 592. 

$65,000 

Pa.—Groh v. Philadelphia Elec. Co„ 271 A.2d 265, 441 
Pa. 345. 

$50,000 

Mich.—^Taylor v. Michigan Power Co., 206 N.W.2d 
815, 45 Mich.App. 453. 

Mo.—Bonastia v. Terminal R.R. Ass’n of St. Louis, 409 
S.W.2d 122. 

N.Y.—Welk v. Sinning, 310 N.Y.S.2d 594, 63 Misc.2d 
20, app. dism. 310 N.Y.S.2d 515, 34 A.D.2d 682. 
affd. 271 N.E.2d 698, 28 N.Y.2d 916, 323 N.Y.S.2d 
168. 

$78,000 

U.S.—Arnold v. Loose. C.A.Pa., 352 F.2d 959. 

$58,000 

NJ.—Budd V. Eric Lackawanna R. Co;, 225 A.2d 171, 
93 NJ.Super. 166, affd. 236 A.2d 143, 98 NJ.Su- 
per. 47. 

Between $50,000 and $55,000 
U.S.—^Walker v. Firestone Tire & Rubber Co., C.A.Vt., 
412 F.2d 60. 
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10. Iowa—In re Ronfeldt’s Estate, 152 N.W.2d 837, 
261 Iowa 12. 

Minn.—Range v. Buskirk Const. Co., 161 N.W.2d 645, 
281 Minn. 312. ( 

$36,400 

Wash.—Gerard v, Peasley, .403 P.2d 45, 66 Wash.2d 
449. 

11. U.S.-01scn V. New York Cent. R., Co., C.A. 
N.Y., 341 F.2d 233. 

La.—Morris v. Firemen’s Ins. Co. of Newark, NJ., 
App., 183 So.2d 388, writ ref 185 So.2d 220, 249 
U. 113. 

N.M.—Baca v. Baca, App., 472 P.2d 997, 81 N.M. 734. 

$20,000 

III-Lambdin v. Walter, 233 N.E2d 435, 91 IU.App.2d 
273. 

12. Ky.—Legcr v. Watkins, 449 S.W.2d 423. 

La.—Dupuy v. Pierce, App., 285 So.2d 321. 

Mich.—Hoffman v. Rengo Oil Co., 174 N.W.2d 155, 20 

Mich.App. 575. 

Okl.—Rogers v. Worthan, 465 P.2d 431. 

13. $15,000 

III—Naslund v. Watts, 224 N.E2d 474, 80 IlLApp.2d 
464. 
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14. $12,500 

La.—McDaniel v. Welsh, App., 234 So.2d 833, writ ref. 
237 So.2d 397, 256 La. 616. 

$14,170 

lU.—Anthony v. New York Cent. R.R., 209 N.E2d 
686, 61 Ill.App.2d 466. 

15. $9,000 

Utah—Evans v, Stuart, 410 P.2d 999, 17 Utah2d 308. 

$ 8,000 

Mass.—Noon v. Beford, 209 N.E.2d 292, 349 Mass. 
537. 

$7,500 

La.—Guillory v. Travelers Ins. Co., App,, 293 So.2d 
252. 

16. $5,000 

Tenn.—Interstate Life & Acc. Co. v. Cox, App., 396 
S.W.2d 80, 55 Tenn. 40. 


25A CJS 130 


page 972 

17. $4,500 

Iowa—Goettelman v. Stoen, 182 N.W.2d 415, 52 AL 

R. 3d 1280. 

20. Matters not considered 

N.Y.—^Zaninovich v. American Airlines, Inc., 271 N.Y. 

S. 2d 866, 26 A.D.2d 155. 

23. Mo.—Mudd v. Qmnn, 462 S.W.2d 757. 

page 973 

29. Kan.—Bartlett v. Heersche, 462 P,2d 763, 204 
Kan, 392, app. after remand 547 P.2d 800, 219 
Kan. 148. 

33, Fla.—^Atlas Properties, Inc. v. Didich, App., 213 
So.2d 278, writ discharged, Sup., 226 So.2d 684. 

§ 116(2). -Allowance for Mental 

and ' Physical Suffering 
of Deceased 
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36. Award held excessive 

(2) Other awards. 

Iowa—Oldsen v. Jarvis, 159 N.W.2d 431. 

N.Y.—Maloney v. Scarfone, 267 N.Y.S.2d 929, 25 
A.D.2d 630. 

Award held excessive 

(2) N.Y.—Parker v. McCk)nneU Mfg. Co., 334 N.Y. 

S.2d 586, 40 A.D.2d 587. 

38. U.S.—Compania Trasatlantica Espanola, S.A. v, 
Melendez Torres, C.A.Puerto Rico, 358 F.2d 209 
—Caldecott v. Long Island Lighting Co., CA. 
N.Y., 417 F.2d 994. 

39. $15,000 

N.Y.—Statella v. Robert Chuckrow Const. Co., 281 
N.Y.S.2d 215, 28 A.D.2d 669—Cook v. Erwin, 889 
N.Y.S.2d 730, 30 A.D.2d 579. 

$10,000 

N.Y.—Rizzo v. Long Island R. Co., 258 N.Y.S.2d 576, 
23 A.D.2d 762—Karpinski v. State, 312 N.Y.S.2d 
929, 35 A.D.2d 84, affd. 270 N.E2d 898, 28 
N.Y.2d 834, 322 N.Y.S.2d 71. 

43. Tex.—Mobil Pipe Line Co. v. Goodwin, Civ.App., 
492 S.W.2d 608, err. ref no rev. err. 

44. U.S.—Derewecki v. Pennsylvania R. Co., CAPa., 
353 F.2d 436. 

Fla.—Ward v. Orange Memorial Hospital Ass’n, Inc., 
App., 193 So.2d 492—^Nimnight v. Ostertag, App., 
225 So.2d 459. 

La.—Broussard v. Saia Motor Freight Line, Inc., App., 
277 So.2d 488, writ ref., Sup., 279 So.2d 688, 

Miss.—^Marsh v. Johnson, 209 So.2d 906. 

Okl—Missouri-Kansas-Texas R. Co. v. Ratican, 413 
P.2d 516. 

S.D.—Plank v. Heirigs, 156 N.W.2d 193, 83 S.D. 173. 

$15,000 

U.S.—U.S. V. Furumizo, C.A.Hawaii, 381 F.2d 965. 

$10,000 

Ark.—Rhodes v. Bernard, 454 S.W.2d 318, 248 Ark. 
869, 47 A.L.R.3d 961. 

N.Y.—Wells V. Sinning, 310 N.Y.S.2d 594, 63 Misc.2d 
20, app. dism. 310 N.Y.S.2d 515, 34 A.D.2d 682. 
affd. 271 N.E.2d 698, 28 N.Y.2d 916, 323 N.Y.S.2d 
168. 

Tex.—Qty of Austin v. Selter, Civ.App., 415 S.W.2d 
489, err. ref no rev. err. 
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45« La.—Soileau v. Continental Ins. <3o., App., 228 
So.2d 522, writ ref 230 So.2d 587, 255 La. 28a 

N.Y.—Riolo v. Liebman Bathroom Specialties, Iuc„ 295 
N.Y.$.2d 962, 31 A.D.2d 633, motion den. 248 
N.E2d 450, 24 N.Y.2d 821, 300 N.Y.S.2d 597. 

$ 6,000 

N.J.—Budd v. Eric Lackav^anna R. Co„ 225 A.2d I7l, 
93 N.J.Supcr. 166, affd. 236 A.2d 143, 98 NJ.Su¬ 
per. 47—Budd V, Erie Lackawanna R, Co„ 236 
A.2d 143, 98 NJ.Super. 47. 
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$5<m 

■j-gx—Mitchell v. Akers, Civ.App., 401 S.W.2d 907, 20 . 
A.L.R 3d 1385, err. ref no rev err 

45. Okl.—Hubbard v Coates, 444 P.2d 204. 

47. 

U.S.--Grantham v Quinn Menhaden Fisheries, Inc, 
CA.S.C, 344 F.2d 590. 

La—Hall v. State Through Dept of Highways, App., 
213 So.2d 169, writ ref. 215 So 2d 128, 252 La. 959. 

50. $1,500 

U.S.—Petition of Manna Mercante Nicaraguense, S.A., 
D.C N.y., 248 F.Supp. 15, mod. on oth. grds, 
CA., 364 F.2d 118, cert den. 87 S.Ct. 710, 385 
U.S. 1005, 17 L.Ed.2d 544, reh den. 87 S.Ct. 851, 
386 U.S. 929, 17 L.Ed.2d 803. 

§ 116(3). -Allowance for Death 

of Minor 
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53. Mont.—Sanders v. Mount Haggin Livestock Co., 
500 P.2d 397, 160 Mont. 73. 

55. $85,000 

N.Y.—Fomaro v. Jill Bros, Inc., 249 N.Y S.2d 833, 42 
Misc.2d 1031, revd. on oth. grds. 253 N.YS.2d 
771, 22 A.D.2d 695, affd. 205 N E.2d 862, 15 
N.Y 2d 819, 257 NY.S.2d 938 

S.C—2k)m V. Crawford, 165 S E.2d 640, 252 S.C 127 

56. $15,000 

Fla.—Hardison v Threets, App., 241 So.2d 694, 
quashed, Sup., 255 So.2d 267. 

Wash.—Clark v. Icicle Irr. Dist, 432 P.2d 541, 72 
Wash.2d 201. 

57. U.S.—Palmer v. Haluplzok, D.C.Mmn., 294 
FSupp. 489. 

Tex.—Collins v. Gladden, Civ.App., 466 S.W 2d 629, 
err, ref. no rev. err. 

58. Ind.—Barbee v. McKay, 238 NE.2d 690, 143 
Ind.App. 203. 

^,000 

Va.—Denby v, Davis, 188 S.E2d 226. 212 Va. 836. 
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60. Neb.—Westring v. Schwanke, 177 NW.2d 506, 
185 Neb. 579. 

N.Y.—Burger v. Long Island R. Co.. 281 N,Y.S.2d 944, 

28 A.D.2d 871, app. disin. 234 N.E.2d 703, 21 
N.Y.2d 716, 287 N.Y.S.2d 680. 

$75,000 

Iowa—Giarratano v. Wcitz Co., 147 N.W.2d 824, 259 
Iowa 1292. 

$28,000 

Iowa—Hurtig v. Bjork, 138 N.W.2d 62, 258 Iowa 155. 

$100,000 

Fla.—Gresham v, Courson, App., 177 So.2d 33 

$50,000 to each parent 

La.—Womax v, Earl Gibbon Transport, Inc., App., 226 
So.2d 573. 

61. N.Y.—Burke v. City of New York, 280 N.Y.S.2d 
633, 28 A.D.2d 665 

62. Ariz.—Spur Feeding Co. v. Fernandez, 472 P.2d 
12, 106 Ariz. 143, 49 A.L.R.3d 925 
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67. N.Y.—Santana v. State, 279 N.yS.2d 253, 28 
A.D.2d 576. 

69, Iowa—Marean v. Petersen, 144 N.W.2d 906, 259 
Iowa 557 

70, La.—Miller v. Kinney, App., 213 So.2d 124, writ 
ref. 215 So.2d 129, 252 La. 962. 

Ga.—Seaboard Coast Line R. Co. v. Wallace, 181 
S.E.2d 542, 123 Ga.App. 490. 

Miss.—Catholic Diocese of Natchez-Jackson v. Jaquith, 
224 So.2d 216. 

Tenn.—Southern Ry. Co. v. Sloan, 407 S.W.2d 205, 56 
Tenn.App. 380. 


72. Fla —Seaboard Air Line R. Co. v Gay, App, 201 
So 2d 238 

$75,000 

Ky.—Webb Transfer Lines, Inc v. Taylor, 439 S.W 2d 
88 

$65,000 

Anz.—Lanriva v Widmer, 415 P.2d 424, 101 Ariz. 1. 

$60,000 

U.S—Union Pac R Co v. Jarrett, C A Idaho, 381 
F.2d 597. 

$100,000 

Ga.—Henry Grady Hotel Corp. v. Watts, 167 S.E.2d 
205, 119 Ga.App. 251. 

$55,000 

Miss —Illinois Cent. R. Co v. Pilgnm, 220 So 2d 598. 

$80,000 

Ga.—Seaboard Coast Line R. Co. y. Duncan, 181 
S.E.2d 535, 123 Ga.App 479 

73. Idaho—Kinney v. Smith, 508 P.2d 1234, 95 Idaho 
328. 

Ind —Allison v. Boles. 230 N.E 2d 784, 141 Ind App. 
592. 

Iowa—Pagitt V, City of Keokuk, 206 N.W.2d 700. 

Ky —City of Louisville v. Stukenborg, 438 S.W.2d 94, 
40 A.L.R.3d 1213. 

Mo.—Tripp V. Choate, 415 S.W2d 808. 

S.C—Reid V Swindler, 154 S.E2d 910, 249 SC. 483. 
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74. U.S—Grantham v Quinn Menhaden Fisheries, 
Inc., C A S.C, 344 F 2d 590 

Ariz.—Southern Pac. Co. v Barnes, 415 P2d 579, 3 
Anz-App. 483. 

Tex.—City of Austin v. Selter, Civ.App, 415 S.W.2d 
489, err. ref no rev. err. 

$40,000 

Fla.—Atlantic Coast Line R Co v. Braz, App., 182 
So.2d 491, decision quashed, Sup., 196 So.2d 109, 
conf. to 196 So.2d 449. 

$30,000 

Ill.—Jung v. Schafer. 222 N.E.2d 707, 77 Ill.App.2d 
391. 

Mo—Mudd V. Quinn, 462 S.W.2d 757. 

75. $20,000 

U.S.—Durham v. Fitzharris, D,C.Va., 284 F.Supp. 145, 
affd., C.A, 389 F.2d 731. 

Fla.—Atlas Properties, Inc. v Didich, App., 213 So.2d 
278, wnt discharged, Sup., 226 So.2d 684. 

Iowa—Pagitt v. City of Keokuk, 206 N.W.2d 700. 

Tenn.—McBee v. Williams, 405 S.W.2d 668, 56 Tenn. 
App 232. 

$17,500 

Tex.—City of Lampasas v. Roberts, Civ.App., 398 
S.W.id 612, err. ref. no rev. err. 

76. La.—McConathy v. United Services Auto. Ass’n, 
App., 188 So.2d 470. 

Mich—Dauer’s Estate v. Zabel, 172 N.W.2d 701, 19 
Mich.App. 198 

Tex.—McKinney v Tromly, Civ.App., 386 S.W.2d 564, 
12 A.L.R.3d 1011, err ref. no rev. err. 

Wash.—Clark v. Icicle Irr. Dist, 432 P.2d 541, 72 
Wash 2d 201. 

77. Fla.—Holland Paving Co. v. Dann.App., 169 
So.2d 849. 

Tex.—Collins v. Gladden, Civ.App., 466 S.W,2d 629, 
err ref. no rev err. 
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79. La.—Spears v. Travelers Ins. Co., App., 241 So.2d 
303. 

so. $8,000 

Ark.—Eisele v. Beaudoin, 398 S.W.2d 676, 240 Ark. 
227. 

Ky.—George v, Evans, 405 S.W,2d 285. 

81. Fla.—Gresham v. Courson, App., 177 So.2d 33. 
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85, U S —Frankel v. Willow Brook Marina, Inc., 
D.C Pa , 275 F.Supp. 320 

$4,500 

Ohio—Nelson v Horton, 287 N.E.2d 108, 31 Ohio 
App 2d 159. 

page 982 

87. Wis—Redepennmg v. Dore, 201 N.W.2d 580, 56 
Wis2d 129 

§ 116(4). — Allowance to Surviv¬ 
ing: Husband, Wife, or 
Children 

89. La.—Lloyd v T. L. James & Co., App., 178 So.2d 
370. 
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93, Wash—Baxter v Greyhound Corp., 397 P2d 
857, 65 Wash.2d 421. 

$20,000 

La.—Rezza v. Cziffer, App., 186 So.2d 174. 

$30,000 

La—Soileau v. Continental Ins. Co, App, 228 So.2d 
522, wnt ref. 230 So.2d 587, 255 La. 280. 

94. $5,000 

Ark.—Missoun Pac. R. Co. v. McDaniel, 483 S.W.2d 
569, 252 Ark. 586. 

$11,500 

Wis.—Schilling v. Gall, 146 N.W.2d 390, 33 Wis.2d 14. 

97. N.Y.—Kardas v. State, 253 N.Y.S.2d 470, 44 
Misc 2d 243, revd. on oth. grds 263 N.Y.S.2d 727, 
24 A.D.2d 789. 

98. U.S.—Gaspcnno v Larsen Ford, Inc., C.A.N.Y, 
426 F.2d 1151, cert. den. 91 S.Ct 238, 400 U.S. 
941, 27 LEd.2d 245, 

Rideaux v. Lykes Bros. S S. Co., D.C.Tex., 285 
FSupp. 153. 

Ga.—Hospital Authonty of Hall County v. Adams, 140 
S.E.2d 139, 110 GaApp. 848. 

La.—Lloyd v. T. L. Janies & Co., App., 178 So.2d 
370—LeJeune v. State Through Dept, of Highways, 
App., 215 So.2d 150, writ ref. 217 So.2d 413, 253 
La. 321. 

Tex.—City of Beaumont v. Graham, Civ App,, 423 
S,W.2d 105, affd.. Sup., 441 S.W.2d 829. 

$125,000 

Fla.—Ward v. Orange Memorial Hospital Ass’n, Inc., 
App, 193 So.2d 492 —Nat Harrison Associates, 
Inc. V, Byrd, App., 256 So.2d 50. 

$75,000 

Ark.—Missouri Pac. R. Co v. Ward, 477 S.W 2d 835, 
252 Ark. 74. 

$100,000 

N.Y.—Siivonen v. City of Oneida, 327 N.Y S.2d 300, 38 
A.D.2d 654. 

$300,000 

Fla.—City of Miami v. Jiminez, App., 266 So.2d 46. 

$150,000 

U S —Snodgrass v. Nelson, D C.S.D., 369 F Supp. 1206, 
affd., C.A., 503 F.2d 94. 
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99. $25,000 

U.S—Brooks v. U.S., DC.S.C., 273 F.Supp 619. 

Ark.—Missouri Pac. R. Co v. McDaniel, 483 S.W.2d 
569, 252 Ark. 586 

La.—Bonilla v Arrow Food Distnbutors, Inc., App., 
202 So.2d 438, wnt ref. 204 So 2d 577, 251 La. 399. 

Tex.—Smith v. Selz, Civ.App., 395 S.W.2d 692, err. ref. 
no rev. err. 

1. La.—Lloyd v. T. L. James & Co., App., 178 So.2d 
370—Gray v. Nathan, App., 221 So.2d 859. 

3. $20,000 

U.S.—Brooks v. U.S., D.CS.C.. 273 F.Supp. 619. 

Ky.—Roland v. Beckham, 408 S.W.2d 628. 
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$17,500 

N.D.—Teegarden v. Dahl, 138 N.W.2d 668, 46 A.L. 

R. 3d 708. 

$15,000 

Tex.—Samford v. Duff, Civ.App., 483 S.W.2d 517, err. 
ref. no rev. err. 

4. $12,000 

La.—Waters v. Southern Farm Bureau Cas. Ins. Co., 
App., 212 So.2d 487, writ ref. 214 So.2d 720, 252 
La. 900. 

page 985 

7. Wis.—Vogt V. Chicago, M., St. P. & P.R. Co.. 151 
N.W.2d 713, 35 Wis.2d 716. 

12. $345,000 

U.S.—Scruggs V. Chesapeake & O. Ry. Co., D.C.Va., 
320 F.Supp. 1248. 

page 986 

14, U,S.—DeThomas v. Delta S.S. Lines, Inc., D.C 
Puerto Rico, 58 F.R.D. 335. 

Miss.—Coleman v. Teague, 228 So.2d 869, 47 A.L.R.3d 
905. 

Tex.—^Duncan v. Smith,. Civ.App., 376 S.W.2d 877, 
revd. on oth. grds. Sup., 393 S.W.2d 798. 
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20. U.S.—Birmingham Hre Ins. Co. of Pa. v. Adolph, 
C.A.La., 379 F.2d 948. 

Tex.—Donaghey v. Van Qeave, Civ.App., 456 S.W.2d 
324, err. rrf, no rev. err. 

21. U.S.—Smith v. Illinois Cent R. Co., C.A.Tenn., 
394 F.2d 254—U.S. v. Cline, C.A.Ariz., 410 F.2d 
1337—^Anderson v. Eagle Motor Lines, Inc., C.A. 
Miss., 423 F.2d 81. 

Ariz.—^Fulton v. Johannsen, 416 P.2d 983. 3 Ariz.App.' 
562. 

Ind.—State, v. Daley, 287 N.E2d 552, 153 Ind.App. 
330. 

La.—Bellard v. Liberty Mut. Ins. Co., App., 208 So.2d 
706. 

N.Y.—Luddy v. State, 294 N.Y.S.2d 87, 30 A.D.2d 993, 
affd. 230 N.E2d 581,25 N,Y.2d 773, 303 N.Y.S.2d 
522. 

Tex.—Mansell v. Hendrickson, Civ.App., 417 S.W.2d 
90S. 

$175,000 

Tex.—Mobil Pipe Line Co. v. Goodwin, Civ.App., 492 

S. W.2d 608, err. ref. no rev. err. 

$ 100,000 

La.—Luttrdl v. State Farm Mut Auto. Ins. Co., App., 
244 So.2d 97. 

Miss.—Oden Const Co. v. McPhail, 228 So.2d 586. 

$150,000 

La.—Morgan v. Toups*Cook Truck Sales, Inc., App., 
m$a2d 366. 

$85,000 

La.—Aiiicn v. Louisiana Power A Light Co., App., 202 
So2d 704, writ ref. 204 So.2d 574, 251 La. 391 

$80,000 

U.S.—Tarter v. Souderton Motor Co., D.C.Pa., 257 
F.Stti^ 398. 

$ 200,000 

Tex.—J. A. Robinstm Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. err. 

22. Tex.—McDonough Bros., Inc. v. Lewis, Ov.App., 
464 S.W.2d 437, err. ref. no rev. err. 

$50,000 

US.—Dereweeki v. Pennsylvania R. Co., CA.Pa., 353 
F.2d 436. 

La.—Shaw v. Texas A Pac. Ry. Co., App., 170 So.2d 
874, application den. 172 So.2d 703, 247 La. 621. 
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26. $30,000. 

Cal.—Syah v. Johnson. 55 CaI.Rptr, 741, 247 CA.2d 
534. 


28. La.—Morris v. Firemen’s Ins. Co. of Newark, 
N.J., App., 183 So.2d 388, writ ref. 185 So.2d 220, 
249 La- 113. 

$27,500 

Ind.—Favre v. Brewster, 217 N.E2d 592, 139 Ind.App. 
156. 

$24,500 

Miss.—Marsh v, Johnson, 209 So.2d 906. 
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35. La.—^Waters v. Southern Farm Bureau Cas. Ins. 
Co., App., 212 So.2d 487, writ ref. 214 so.2d 720, 
252 La. 900. 

page 991 

42. $185,000 

Fla.—^Atlantic Coast Line R. Co. v. Braz, App., 182 
So.2d 491, decision quashed. Sup., 196 So.id 109, 
conf. to, 196 So.2d 449. 

45. Alaska—State v. Phillips, 470 P.2d 266. 

Ark.—Moon Distributors, Inc. v. White, 434 S.W.2d 56, 
245 Ark. 627. 

La,—Hutchins v. Westley, App., 235 So.2d 434. 

N.D.—Brauer v. Janies J. Igoe A Sons Const., Inc., 186 
N.W.2d 459. 

Wash.-Myers v. Harter. 459 P.2d 25, 76 Wash.2d 772. 

$20,000 

N.Y.—Karpinski v. State, 312 N.Y.S.2d 929, 35 A.D.2d 
84. affd. 270 N.E2d 898, 28 N.Y.2d 834, 322 
N.Y.S.2d 71. 
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53. $75,000 

N.Y.—Mercado v. City of New York, 259 N:Y.S.2d 
437, 46 Misc.2d 358. 

$100,000 

N.Y,—Griseti V. State, 314 N.Y.S.2d 932, 35 A.D.2d 
764, affd. 285 N.E2d 318, 30 N.Y.2d 782, 334 
N.Y.S.2d 175. 

54. Pa—PhilUps v. Pickell. 57 Berks 107. 

55. Ark.—Rhodes v, Bernard, 454 S.W.2d 318, 248 
Ark. 869, 47 A.L.R.3d 961. 

Miss.—Boyd Const Co. v. Bilbro, 210 So.2d 637. 

$70,000 

Term—Stallcup v. Taylor, App., 463 S.W.2d 416, 62 
Teim.App. 407. 
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66. $155,000 

D.C.—Thomas v. Potomac Elec. Power Co., D.C., 266 
F.Supp. 687. 

67, N.Y.—Zaninovich v. American Airlines, Inc., 271 
N.Y.S.2d 866, 26 A.D.2d 155. 

$100,000 

Tex.—Bell Aerospace Corp. v. Anderson, C5v.App., 478 
S.W,2d 191, err. ref. no rev. err. 

70. U.S.—U.S. V. Becker, CA.Ariz., 378 F.2d 319. 

La.—L loyd v. T. L. James & Co., App., 178 So.2d 370. 

71. Idaho—Jorstad v. City of Lewiston, 456 P.2d 766, 
93 Idaho 122. 

N.Y.—In re Trofemuk's Estate, 275 N.YE2d 114, 52 
Misc.2d 148. 

$25,000 

N.Y.—Wells V. Sinning, 310 N,Y.S.2d 594, 63 Misc.2d 
20, app. dism. 310 N.Y.S.2d 515, 34 A.D.2d 682, 
affd. 271 N.E2d 698,28 N.Y.2d 916, 323 N.Y.S.2d 
168. 

$95,000 

N.Y.-Scott V. State, 279 N.Y.S.2d 314, 27 A.D.2d 961. 

Wash.—Baxter v. Greyhound Corp., 397 P.2d 857, 65 
Wash.2d 421. 
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73. La.—Lloyd v. T. L. James A Co., App., 178 So.2d 
370. 

76. La.—Gray v, Nathan, App., 221 So.2d 859— 
Crockett v. U.S. Fidelity A Guaranty Co., App.,. 
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229 So.2d 169, writ ref. 230 So.2d 589, 255 La, 
286. 

80. $35,000 

Colo.—Alcorn v. Erasmus, App., 484 P.2d 813. 

81. Tex.—Missouri Pac. R. Co. v. Rose, Civ.App., 
385 S.W.2d 492, err. ref. no rev. err.—Tom Brown 
Drilling Co. v. Nieman, Civ.App., 418 S.W.2d 337, 
err. ref. no rev. err. 

82. Ark,—St Louis Southwestern Ry. Co. v. Farrell, 
416 S.W.2d 334, 242 Ark. 757. 

N.Y.—^Zaninovich v. American Airlines, Inc., 271 N.Y. 
. S.2d 866, 26 A.D.2d 155. 

84. U.S.—Har-Pen Truck Lines, Inc. v. Mills, C.A 
Ga,, 378 F.2d 705. 

Idaho—Mattson v. Bryan, 448 P.2d 201, 92 Idaho 587. 
Iowa—Henneman v. McCalla, 148 N.W.2d 447, 260 
Iowa 60. 

La.—Deville v. State Farm Mut. Auto. Ins. Co,, App., 
227 So,2d 642. 

$75,000 

Ark.—^Moon Distributors, Inc. v. White, 434 S.W.2d 56, 
245 Ark. 627. 

$32,000 

N.D.—Bartholomay v. St. Thomas Lumber Co., 148 
N.W.2d 278. 

$17,500 

Ark.—Bridges v, Stephens, 384 S.W.2d 490, 238 Ark. 
801. 

$50,000 

Ark.—Moon Distributors, Inc. v. White, 434 S.W.2d 56, 
245 Ark. 627. 

Ga.—Gty of Macon v. Smith, 160 S.E2d 622, 117 
Ga.App. 363. 

§ 116(5). -Allowance to Rela¬ 

tives Other than Surviv¬ 
ing Wife, Husband, or 
Children 
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88. N.Y.—Collins v. State, 258 N.Y.S.2d 938, 23 
A.D.2d 898, affd. 215 N.E.2d 500, 17 N.Y.2d 542, 
268 N.Y.S.2d 314. 

$15,000 

La.—Soileau v. Continental Ins. Co., App., 228 So.2d 
522, writ ref. 230 So.2d 587, 255 La. 280. 

$55,000 

N.Y.—Lawlo- v, Nucastle Motors Leasing Inc., 317 
N.Y.S.2d 99, 35 A.D.2d 450. 
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89. Cal.—Swails v. General Elec. Co., 70 Cal.Rptr. 
143, 264 C.A.2d 82. 

90. U.S.—McDonald v. U.S., D.C.Tex., 284 ESupp, 
978. 

91. Tex.—Mobil Pipe Line Co. v, Goodwin, Civ.App., 
492 S.W.2d 608, err. ref. no rev. err. 
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4, Tex.—Mansell v. Hendrickson, Civ.App., 417 
S.W.2d 908. 

$2,500 

Tex.—Carlisle v. Duncan, Qv.App., 461 S.W.2d 254. 

6. La.—Tatum v. East Baton Rouge Parish, App., 244 
So.2d 913, writ ref. 246 $o.2d 683, 238 U 364. 

Over $50,000 

Ariz.—Braun v. Moreno, 466 P.2d 60, 11 ArizA|^ 
509, 

7. Tex—McDonough Bros., Inc. v. L<^$, Civ.App., 

464 S.W.2d 457, err. ref no rev.-tn. 

$10,000 

Mo.—Anderson v. Robertson, App., 402 S.W.2d 589. 

$13,750 

Ky,-Chesapeake A O. Ry. Co. v. BiUter, 413 SWAt 
894. 
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9. La.—Hall v. State Through Dept, of Highways, 
App., 213 So 2d 169, writ ref. 215 So.2d 128, 252 
La. 959. 
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14. $60,000 

N.Y.— Pike v. Price, 326 N.Y.S.2d 16, 37 A 2d 1037 
16. $14,650 

Minn.— McCorkell v. City of Northfield, 136 N.W.2d 
840, 272 Minn. 24 

§ 117. Iiiade<|uate Damages 

23. Ill.—Hynn v. Vancil, 242 N.E.2d 237, 41 ni.2d 
236. 

page 999 

24. N.Y.—Horton v. State, 272 N.Y.S2d 312, 50 
Misc.2d 1017. 

An award by a trial judge without 
jury may be inadequate where it is 
induced by an erroneous legal stan- 
dard."^^^ 

24.5. Constriction by inapplicable state ceiling 

U.S.—Grigsby v. Coastal Marine Service of Tex, Inc., 

C.A.La., 412 F.2d lOU, cert. dism. 90 S Ct. 612, 
two cases, 396 U.S. 1033, 24 L.Ed.2d 531, and 90 
S.Ct. 613, 396 U.S. 1033, 24 L.Ed.2d 531, on 
remand 317 F.Supp. 1113 

26.5. U.S.—^Noel v. United Aircraft Corp„ C.ADel., 
359 F.2d 671—Gngsby v. Coastal Manne Service 
of Tex., Inc., CA.La., 412 F.2d 1011, cert. dism. 
90 S.Ct. 612, two cases, 396 U.S. 1033, 24 L.Ed.2d 
531, and 90 S.Ct. 613, 396 U.S. 1033, 24 L.Ed.2d 
531, on remand 317 F.Supp. 1113. 

La.—Houston v. City of Shreveport, App., 188 So.2d 
923—Parish v. Mmvielle, App., 217 So.2d 684— 
Barthelcmy v Phoenix Ins. Co., App., 226 So.2d 
603, writ ref. 229 So.2d 113, 254 La. 1101, And 229 
So.2d 115, 254 La. 1105—Orgcron v Earl Gibbon 
Transport, Inc., App., 235 So 2d 134. 

$10,000 

La.—Kershaw v. Deshotel, App., 179 So.2d 528—Le- 
Blanc v. Blanchard's Estate, App., 266 So.2d 918, 
writ ref. 268 So.2d 677, 263 La. 618. 

$5,000 

III.—Keel V. Compton, 256 N.E.2d 848, 120 Ill.App.2d 
248. 

La.—Williams v. City of Baton Rouge, App., 200 So.2d 
420, affd. and am. 214 So.2d 138. 

$30,000 

U.S.—Caskey v. Village of Wayland, C.A.N.Y. 375 
F.2d 1004. 

$75,000 

N.Y.—Hand v. Penn Cent. Transp. Co., 316 N.Y.S.2d 
678, 35 A.D.2d 942, affd. 279 N.E.2d 605, 29 
N.Y.2d 911, 328 N.Y.S.2d 861. 

26.10. Ky.—Moore v. Wheeler, 425 S.W.2d 541. 
$4,500 

Miss.—Campbell v. Schmidt, 195 $o.2d 87. 

$2,500 

S.C.—Toole V. Toole, 195 S.E.2d 389, 260 S.C. 235. 

$1,500 

N.Y.—Breckir v. Lewis, 251 N.Y.S.2d 77, 21 A.D.2d 
546, affd. 207 N.E.2d 865, 15 N.Y.2d 1027, 260 
N.Y.S.2d 178. 

$ 1,100 

U.S.—Caskey v. Village of Wayland, C.A.N.Y., 375 
F.2d 1004. 

$500 

S.D.—Unning v. Schulte. 149 N.W.2d 765, 82 S.D. 
528. 

26.15. N.Y.—In re Manhattan Cas. Co., 287 N.Y. 
S.2d 748. 29 A.D.2d 753. 

26.25. Ariz.—State v. Watson, 436 P,2d 175, 7 Ariz. 
App. 81. 


26.30. Wis.—Helleckson v. Loiselle, 155 N W.2d 45, 
37 Wis 2d 423. 
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26.35. La—Bell v. Sparrow, App, 220 So.2d 729. 

Wis.—Vande Hei v Vande Hei, 161 NW2d 379, 40 
Wis.2d 57. 

$5,000 

Miss.—Burlingame v. Southwest Drug Stores of Miss., 
Inc , 203 So.2d 74 

$1,500 

Kan.—Corman v. WEG Dial Tel, Inc , 402 P.2d 112 
194 Kan. 783. 

26.45. La.—^Averette v. Travelers Ins Co., App., 174 
So.2d 881. 

Miss.—Winstead v Hall, 171 So.2d 354, 251 Miss. 800. 

Wash.—Pancratz v. Turon, 473 P.2d 409, 3 Wash App. 
182 

$10,000 

La.—LeFlanc v. Blanchard’s Estate, App., 266 So.2d 
918, wnt ref. 268 So 2d 677, 263 La. 618 

26.50, La.—^Tison v. Fidelity & Cas. Co. of New 
York, App., 181 So.2d 835. 

26.55. $50,000 

Cal.—^Doyle v. Hamren, 55 Cal.Rptr. 84, 246 C.A.2d 
733. 

$85,000 

N.J.—Narsh v. Zirbser Bros, Inc., 268 A 2d 46, 111 
N.J Super, 203, 48 A.L.R2d 1015. 

27. U.S.—Wagner v. Granms, D.C.Pa., 287 F.Supp. 
18. 

La.—Evans v, Allstate Ins. Co., App., 194 So.2d 762. 

27.2. US—Chesser v. U.S, C.A.Ala., 387 F.2d 119. 

Alaska—State v. Phillips, 470 P.2d 266. 

$219,800 

U.S.—U.S. V. Sommers, C A Colo., 351 F.2d 354. 
$90,000 

N.Y.—Scott V. State, 279 N.Y.S.2d 314, 27 A.D.2d 961. 

$200,000 or over 

La.~Webb v. Zurich Ins Co., 205 So.2d 398, 251 U. 
558. 

27.4. U.S.—Jones v. U.S., CA.N.Y., 421 F.2d 835. 

MeSparran v Pennsylvania R. Cb.. D.C.Pa., 258 
F.Supp. 130. , 

La.—Dcville v. State Farm Mut. Auto. Ins Co., App., 
227 So.2d 642—Spears v. Travelers Ins. Co., App., 
241 So 2d 303—Murphy v. Martinez, App, 245 
So.2d I— 3. Wilton Jones Co. v. Liberty Mut. Ins. 
Co., App., 248 $o.2d 878, application den. 249 
So.2d 202, 259 La. 61—Guillory v Travelers Ins. 
Co., App., 293 So.2d 252. 

' $15,000 

La.—Waters v. Southern Farm Bureau Cas. Ins. Co., 
App., 212 So.2d 487, writ ref. 214 So.2d 720, 252 
La. 900. 

$5,000 

Colo.—Harman v. Chase, 417 P 2d 784, 160 Colo. 449. 

$10,000 

La.—Urk v. Southern Farm Bureau Cas. Ins. Co., App., 
181 So.2d 69, application den. 182 So.2d 661, 248 
La. 909. 

Tex.—Pitcock v. B & W Inc., Civ.App., 476 S.W 2d 83, 
err. ref. no rev. err. 
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27.8. Kani—Roda v. WilUams, 407 P.2d 471, 195 
Kan. 507. 

27.16. Ky.—Rice v. Rizk, 453 S.W.2d 732. 

27.20. U.S.—^Palmer v. Haluplzok, D.C.Minn., 294 
F.Supp. 489. 

La.—Barrett v. State Farm Mut. Auto. Ins Co., App., 
236 So.2d 900—Mogabgab v. Orleans Parish 
School Bd., App., 239 So.2d 456, writ ref. 241 
So.2d 253, 256 La. 1152. 

$5,000 

Mo.—Aubuchon v. LaFlant, 435 S.W.2d 648. 
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$15,000 

N.Y—Whalen v. Daugherty, 290 N.Y.S.2d 3, 30 
A D.2d 604 

$11,000 

La.—Comeaux v Dupuis, App., 254 So.2d 687. 

27.22. R.I—Hamrick v. Yellow Cab Co of Prov¬ 
idence, 304 A.2d 666, Ill R.I. 515. 

27.30. La.—Averette v. Travelers Ins. Co., App., 174 
So.2d 881—Lewis v. Travelers Ins. Co., App., 247 
So.2d 635, wnt den. 249 So.2d 207. 259 La. 70, 
and 249 So.2d 211, 259 La. 81. 

$123,400 

U.S—U.S V. Sommers. CA.C 0 I 0 , 351 F-2d 354. 
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27.40. La,—^Belland v. Liberty Mut. Ins. Co., App., 
204 So.2d 706. 

27.46. La.—Bonilla v. Arrow Food Distributors, Ins., 
App., 202 So.2d 438, writ ref. 204 So.2d 577, 251 
La. 399. 

27.52, U.S.—Vidrine v Kansas City Southern Ry 
Co.. CA.La., 466 F.2d 1217 

§ 118. Presumptions and Burden of 
Proof as to Damages 
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27.60. $2,500 

U.S.—Gurley v. Blumer, C.A.Pa.. 370 F.2d 497. 

28.5. U.S—Helgesen v. U.S, D.C.N.Y., 275 F.Supp. 
789. 

29. U.S.—Dugas V. National Aircraft Corp., C.A.Pa., 
438 F2d 1386, on remand, D.C., 340 F.Supp. 324. 

Panagopoulous v. Martin, B.C-W-Va., 295 
FSupp. 220—Riddlesperger v. US., D.C.Ali, 406 
FSupp 617—Reighley v. International Playtex, 
Inc., D C.C 0 I 0 ., 604 F.Supp. 1078. 

N.C.—Scriven v. McDonald, 142 S.E.2d 585, 264 N.C 
727—Greene v. Nichols, 161 S.E.2d 521, 274 N.C. 
IS 

Maynor v. Townsend, 162 S.E.2d 677, 2 N.C. 
App. 19. 

Wis.—Keithley v. Keithley, App., 289 N.W.2d 368, 95 
Wis.2d 136. 

Recovery by illegitlniate child 

Va.—Carroll v. Sneed, 179 S.E.2d 620, 211 Va. 640. 
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30. U.S.—Ballou v Henri Studios, Inc., C.A.Tex., 656 
F.2d 1147. 

Brooks V. U.S., D.C.S.C., 273 F.Supp. 619. 

Mass.—Carr v. Arthur D. Little, Inc., 204 N.E.2d 466, 
348 Mass. 469. 

N.Y.—Soto V. State, 286 N.Y.S.2d 993, 55 Misc.2d 
1035, revd. on oth. grds. 333 N.Y.S.2d 588, 39 
A.D.2d 993. 

Presumption of pain and suffering 

Tenn.—Interstate Life & Acc. Co. v. Cox, App., 396 
S.W.2d 80, 55 Tenn. 40. 

31. U.S.—^Blackburn v. Aetna Freight Lines, Inc., 
C.A.Pa., 368 F.2d 345, 23 A.L.R.3d 1182—Con¬ 
nell V. Steel Haulers, Inc., C.A.Ark., 455 F.2d 688. 

N.C.~Greene v. Nichols, 161 S.E.2d 521, 274 N.C. 18. 

N.D.—^Perleberg v. General Tire & Rubber Co., 221 
N.W.2d 729. 

32. Ill.—Fontanne v. Federal Paper Bd. Co., Inc., 434 
N.E.2d 331, 61 IlLDec. 178, 105 Ill.App.3d 306. 

Mo.—Schwarz v. Gage, 417 S.W.2d 33, 31 A.L.R.3d 
371. 

N.J.—Green v. Bittner, 424 A.2d 210, 85 N.J. 1. 

Okl.—Robinson v. State Stove Sc Mfg. Co., Inc., App., 
518 P.2d 902. 

32.5. Ky.—Rice v. Risk, 453 S.W.2d 732. 
Beneficiaries named in wronghil death statute, 

etc. 

N.Y.—Fomaro v. Jill Bros., Inc., 249 N.Y.S.2d 833, 42 
Misc.2d 1031, revd. on oth. grds. 253 N.Y.S.2d 
771, 22 A.D.2d 695, affd. 205 N.E.2d 862. 15 
N.Y.2d 819, 257 N.Y.S.2d 938. 
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3i. U.S.—Brooks V. U.S., D.C.S.C, 273 F.Supp. 619. 
III.—Freehil! v. DeWitt County Service Ca, 261 N.E2d 
52, 125 Ill.App.2d 306, 43 A.L.R.3d 715. 

NJ.—State ex rel. Gosnell v. Gosnell, 255 A.2d 769, 
106 NJ.Supcr. 279. 

Ohio-Nelson v. Horton, 287 N.E.2d 108, 31 Ohio 
App.2d 159. 

In re Gine*s Estate, 202 N.E.2d 736, 1 Ohio 
Misc. 28. 

Old.—^H. L Maness Truck Lines v. Lemmons, 408 P.2d 
288. 

Wyo—Booth V. Hackney, 516 P.2d 180. 

lineal kindred 

(1) DL-Jung V. Schafer, 222 N.E2d 707, 77 lU* 
App.2d 391—Naslund v. Watts. 224 N.E2d 474, 80 
IlLApp.2d 464—Prather v. Lockwood, 310 N.E2d 815, 
19 lll.App.3d 146. 

(4) Other matters. 

111.—Naslund v. Watts, App., 224 N.E2d 474, 80 lU. 
App.2d 464. 

Since the pahlicadon of Corpus Juris Secundum, it 
has been held pecuniary loss to a parent from the death 
ci a dependent child may not be presumed as a matter 
of law, overruling insofar as they indicated otherwise.— 
Lakeview Bic., v. Davidson, 26 P.2d 760, 166 Okl. 171, 
and Stevens v. Schickendanz, 316 P.2d 1111. 

Okl.—Wallace v. State Indus. Court, 406 P.2d 488. 
Lost of enmings not presumed 
Ht-BuUard v. Barnes, 468 N.E.2d 1228, 82 lU.Dec- 
448, 102 I11.2d 505. 

^ Loss of child's society presumed 
m.—Bullard v. Barnes, 468 N.E2d 1228, 82 ELDec. 
448, 102 IlL2d 505. 

HI heslth of child insufficient to negative pre 
sumption 

m.—Flynn v. Vancil, 232 N.E2d 473, 89 ni.App.2d 
368, revd. 242 N.E2d 237, 41 m.2d 236. 

Effect of presumption 

ni.—Flynn v. VancU, 242 N.E2d 237, 41 I11.2d 236. 
Mortensen v. Sullivan, 278 N.E2d 6, 3 Ill. 
App.3d 332. 
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34. U.S.—Mf^EIroy v. Cessna Aircraft Co., D.CPa., 
506 F.Supp. 1211. 

35. Fla.—Oresham v. Courson, App., 177 So.2d 33. 

36. UA—Brooks v. U.S., D.CS.C, 273 F.Supp. 619, 
Cal.—Hdling v. Lew, 104 Cal.Rptr. 789, 28 CA.3d 

434. 

SJ>.-Oilbert v. Root, 294 N.W,2d 431. 

Wh.—Nofdahl v. Peterson, 229 N.W.2d 682, 68 Wis.2d 
338. 

Heir need not prove pecuniary loss on account¬ 
ing basis 

m—Lambdin v. Walter. 233 K.E2d 435, 91 ULApp.2d 
273. 
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37. U.S.—WasUko v. U.S., D.COhio, 300 F.Supp. 
573, affd., CJA, 412 F.2d 859. 

Mo.—Acton V. Shields, 386 S.W.2d 363. 

Schwarz v. Gage, App., 417 S.W.2d 33, 31 A.L 
R3d 371. 

40. U.S.—Mosier v. Amorican Motors Corp., D.C 
Tex., 303 F.Supp. 44, affd. 414 F.2d 34. 

41. Ohio—In re Cline’s Estate, 202 N.E2d 736, 1 
Ohio Misa 28. 

Loss of eandngs and society 
IIL—Ballweg V. Gty of Springfield; 4 Dist, 473 NJE2d 
342, 84 IlLDec. 941, 130 ni.App.3d 241. 

41.5. Partfcnlar natters to be spedHcaUy 

shown 

Ohio—Murray v. Long. 236 N.E2d 225, 21 Ohio 
Ap|x2d 194. 

4Z Tex.—Smith v. Sdz, Gv.App., 395 S.W.2d 692, 
err. ref. no rev. err. 


43. Expectation of pecuniary benefit firom 
chUd 

Mich.—Rohm v. Stroud, 194 N.W.2d 307, 386 Mich. 
693. 

Parents who allege that they would 
have benefited from a proposed ven¬ 
ture of a deceased child must show 
that they could have reasonably ex¬ 
pected to receive such benefits."^ ’® 

44.10, U.S.—Halvorsen v. Dunlap, CA-S-D., 495 
F.2d 817. 
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473. U.S.—Brooks v. U.S.. D.CS.C, 273 F.Supp. 
619. 

§ 119. Admissibility of Evidence as 
to Damages 

54. La.—Curry v. Fniin*Colnon Contracting Co., 
App., 202 So.2d 345, writ ref. 204 So.2d 573, 251 
La. 389. 

Mich.—Denby v. Sheridan, 143 N,W.2d 174, 3 Mich. 
App. 641. 

Tex.—Bedgood v. Madalin, 600 S.W.2d 773. 

Evidence as to particular matters held admissi¬ 
ble 

(7) Other matters. 

U.S.—McGrath v. Eric v. Lackwanna R. Ca, C.A.N.J., 
460 F.2d 1312. 

Cal.—Webb v. Van Noort, 48 Cal.Rptr. 823. 239 
C.A.2d 472, 29 A.L.R.3d 781. 

Del.—^University of Delaware v. Munson, 316 A.2d 206. 

lowar—Wetz v. Thorpe, 215 N.W.2d 350. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err. ref. no rev. en. 
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543. U.S.—Halvoraen v. DunUp, CA.S.D., 495 F.2d 
817. 

Fla.—Hardison v. Thrcets, App., 241 So.2d 694, 
quashed. Sup., 255 Sa^ 267. 

N.C—Beck v. Carolina Power and Light Co., 291 
S.E2d 897,57 N.CApp. 373, affd., 297 S.E.2d 397, 
307 N.C 267. 

Or.—Arrow Transp. Co. v. Northwest Grocery Co., 482 
P.2d 519, 258 Or. 363. 

Tex.—J. A. Robinson Sons, Inc. v. Ellis, Civ.App., 412 
S.W.2d 728, err, ref, no rev. err. 

Value of services of deceased 

(1) Ga,-&nith v. McBride, 166 S.E.2d 407, 119 

Ga.App. 94. 

(4) Other evidoice. 

Fla.—Atlantic Coast Line R. Co. v. Braz, 196 So.2d 
109, conf. to, Fla.App., 196 So.2d 449. 

Ga.—Georgia Southern & F. Ry. Co. v. Odom, 263 
S.E2d 469, 152 Ga.App. 664. 

Iowa—lowa^Des Moines Nat Bank v. Schwerman 
Trucking Ca, 288 N.W.2d 198. 

N.M.—Lujan v. Gonzales, 501 P.2d 673, 84 N.M. 226, 
cert den. Gonzales v. Allstate Ins. Co., App., 501 
F Jd 663, 84 N.M. 226, 

Va.—Pugh v. Pearout 186 S.E2d 58. 212 Va. 591. 

54.10. Orcuinstuices determinative 

Tex,—Borak v. Bridge, GvApp,, 524 S.W.2d 773, err. 
ref. no rev. err. 

54.15. U.S.—Hallberg v. Brasher, CA.Ma, 679 F.2d 
751. 

Ari(.—Moore v. Rye, 500 S.W.2d 751, 255 Aric. 469. 

Cal.—Cherrigan v. Gty and County of San Francisco, 
69 Cal.Rptr. 42, 262 CA.2d 643. 

Colo.—Newland v. Holland, App., 624 P.2d 933. 

Ga.—Atlantic Coast Line R. Ca v. Daugherty, 157 
S.E2d 880, 116 Oa.App. 438. 

Iowa—lowa-Des Moines Nat. Bank v. Schwerman 
Trucking Co., 288 N.W.2d 198. 

Kan.—Negley v. Massey Ferguson, Ina, 625 P.2d 472, 
229 Kan. 465. 


Specific acts of criminal conduct 
N.Y.—^Dobro v. Village of Sloan, 368 N.Y.S.ld 621,48 
A.D.2d 243, app. dism, 338 N.E.2d 326, 37 N.Y.2d 
804, 375 N.Y.S.2d 569. 

Remarriage of spouse 

U.S,—Estate of Spinosa, C.A.N.H., 621 F.2d 1154. 
Colo.—Barnhill v. Public Service Co. of Colorado, 
App., 649 P.2d 716, affd. 690 P.2d 1248. 

Mich.—Bradfield v. Administrator or Personal Repie> 
sentauve of Burgess’ Estate, 233 N.W.2d 541, 62 
Mich.App. 345. 

Tex.—Exxon Corp. v. Brecheen, 526 S.W.2d 519. 
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56, Miss.—Standard Products, Ina v. Patterson, 317 
So.2d 376. 

60.15. Tex.—Green v. Hale, Civ.App., 590 S.W,2d 
231. 
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61, Mo.—Silver v. Curtis, App., 490 S.W.2d 412, 
N.D.—Teegarden v. Dahl, 138 N.W.2d 668, 46 A.L 

R. 3d 708. 

Limited to estates without assets 
Mo.—Robinson v. Richardson, App., 484 S.W,2d 27. 
62.5. Ohio—Thompson v. Ohio Fuel Gas Co., 229 
N,E2d 756, 11 Ohio App.Zd 212. 

63. N.J.—Tenore v. Nu Car Carriers, Inc., 341 A.2d 
613, 67 NJ. 466. 

65. Expert testimony of value of services a$ 
housewife held not inadmissible 

U.S.—Har-Pen Truck Lines, Inc. v. Mills, CA.Ga., 378 
F.2d 705. 

Amount of contributions to children's support 
properly excluded 

Ga.—Palmer v. Stevens, 154 S,E2d 803, 115 Ga,App. 
398. 

66. Provocation inadmissible 

Colo.—^Mangus v. Miller, 535 P.2d 219, 35 Colo.App. 
335. 

67. Tex.—^Burrous v. Knotts, Gv.App., 482 S.W.2d 
358. 
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71J5. Evidence of remarriage or probability of 
remarriage held irrelevant 
Ariz.—City of Phoenix v, Whiting, 457 P.2d 729, 10 
Ariz.App. 189. 

Fla.—Leaseca Inc. v. Bartlett, App., 257 Sa2d 629. 
Mich.—Bunda v. Hardwick, 138 N.W.2d 305, 376 
Mich. 640-Jones v. McMillan, 129 Mich. 86, 88 
N.W. 206—Hewitt v. East Jordan Lumber Co,, 136 
Mich. 110, 98 N.W. 992—Sipes v. Michigan CR 
Co., 231 Mich. 404, 204 N.W. 84—Stuive v, Pere 

M. R. Co., 311 Mich. 143, 18 N.W.2d 404—Weeh- 
sler V. Mroczkowski, 351 Mich. 483, 88 N.W.2d 
394. 

N.Y.—Lawler v. Nucastle Motors Leasing Ina, 317 

N. Y.S.2d 99, 35 A.D.2d 450. 

S.C-6mith v. Wells, 188 S.E2d 470, 258 S.C 316 
Tex.—Bdl Aerospace Corp, v. Anderson, GvApp., 478 

S. W.2d 191, err. ref. no rev. err. 

Wash.—Stuart v. Consolidated Foods Corp., 496 PJd 
527, 6 WasEApp. 841. 

Evidence of income taxes paid by decedent bel4 
inadmissible 

U.S.—Scruggs V, Chesapeake A O. Ry, Co.. D.CVa., 
320 F.Supp. 1248. 

Collateral source evidence 

Fla.—Johnson v. Deangelo, App. 5 Dirt., 448 So.2d 581. 

71,10/ Amount received In ac ci d ent Insurancs 
and workmen's compensation benefits not 
admissible 

U.S.—Perry v. Allegheny Airlines, Inc., C.A.Conn., 489 
F2d 1349. 
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g 120. - Life Expectancy of De¬ 

ceased 

72. Conn.—McCoy v. Raucci, 239 A 2d 689, 156 
Conn 115 

Fla.—Seaboard Coast Line R Corp. v. Robinson, App., 
263 So.2d 626. 

Iowa—lowa-Des Moines Nat. Bank v Schwerman 
Trucking Co.. 288 N.W 2d 198 
Ky.—Bartley v. Childers, 433 S.W.2d 130 
Mich—Estate of Neal v. Fnendship Manor Nursing 
Home, 318 N.W 2d 594. 113 Mich.App. 759 
Miss.— Standard Products, Inc. v. Patterson, 317 So 2d 
376. 

Mo—Dougherty v Smith, App, 480 SW2d 519 
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73. U S.—Merchants Nat. Bank & Trust Co of Fargo 
V. U.S., D.C.N.D.. 272 F.Supp 409 

Ga.—Central of Georgia R. Co. v Sellers, 201 SE2d 
485, 129 Ga.App 811. 

Iowa—lowa-Des Moines Nat. Bank v. Schwerman 
Trucking Co., 288 N.W.2d 198. 

Mo.—Grothe v. St. Louis-San Francisco Ry. Co, 460 
SW.2d 711. 

Physical, mental and moral characteristics 

Or.—Stuart v. Kelsay, 494 P.2d 249, 261 Or 326. 

73.5. U.S.—Feldman v. Allegheny Airlines, Inc., D C 
Conn., 382 F.Supp. 1271, affd. in part, revd. m 
part on oth. grds , C.A., 524 F.2d 384, on remand, 
D.C, 452 F.Supp. 151. 

N.D.—Teegarden v. Dahl, 138 N.W.2d 668, 46 AL. 

R. 3d 708. 

74.5. N.Y.—Soto V. State, 286 N.Y.S.2d 993, 55 
Misc.2d 1035, revd. on oth. grds. 333 NY.S.2d 
588, 39 A.D.2d 993. 

75. Va.—Budzinski v. Hams, 189 S.E.2d 372, 213 Va. 
107. 

78. U.S—Continental Cas. Co. v. Jackson, C A. Iowa, 
400 F.2d 285. 

Flick V. James Monfredo, Inc., D.C.Pa., 356 
F.Supp. 1143, affd., C.A., 487 F.2d 1394. 

Pa.—Jenkins v. Pennyslvania R. Co., 289 A 2d 166, 220 
Pa.Super. 455. 

O’Neill V. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affd. 219 A.2d 682, 421 Pa. 413. 

Actuarial tables 

U.S.—In re Sincere Nav Corp., DC.La., 329 F.Supp 
652, affd, in part, remd, in part on oth. grds., C.A., 
529 F.2d 744, app. after remand 547 F.2d 255. 
La.—Shaw v. Texas & Pac. Ry. Co., App., 170 So.2d 
874, application den. 172 So.2d 703, 247 La. 621. 

Helicopter pilot 

Tex.—Bdl Aerospace Corp, v. Anderson, Civ.App. 478 

S. W.2d 191, err. ref. no rev. err. 

8^. Md.—Byrum v. Maryott, 337 A.2d 142, 26 Md. 
App. 130. 

N.J.—Budd V. Erie Lackawanna R. Co., 225 A.2d 171, 
93 N.J.Super. 166. 

§ 121. ““— Life Expectancy of 
Plaintiff or Beneficiary 
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96. U.S.—McCluskey v. U.S., D.C N Y., 562 F Supp. 
515. 

Ga.—Henry Grady Hotel Corp. v. Watts, 167 S.E.2d 
205, 119 Ga.App. 251. 

Mo.—Dougherty v. Smith, App., 480 S.W.2d 519. 

N.C,— CJ.S, cited in Bowen v. Constructors Equipment 
Rental Co., 191 S.E.2d 419, 424, 16 N.C.App. 70, 
affd. 196 S.E.2d 789, 283 N.C. 395. 

W.Va.—CJJS. cited in Humphrey v. Armenakis, 142 
S.E.2d 883, 886, 149 W.Va. 607. 

97. Va.—Budzinski v. Harris, 189 S.E.2d 372, 213 Va. 
107. 
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3. S.C.—Jones v. Daguc, 166 S.E.2d 99. 252 S.C. 261. 


§ 122. - Character, Habits, and 

Domestic Relations of De¬ 
ceased 

4,50. Iowa—C.J.S. cited in Schmitt v Jenkins Truck 
Lines, Inc., 170 N.W.2d 632, 655 
5. Ill—McElroy v Force, App, 220 N.E.2d 761, 75 
m.App.2d 441, affd. 232 N.E.2d 708, 38 I11.2d 
528—Huston v Chicago Transit Authority, 342 
N E.2d 190, 35 Ill App.3d 428. 

Iowa—lowa-Des Moines Nat. Bank v. Schwerman 
Trucking Co., 288 N.W 2d 198 
Mo—Grothe v St Louis-San Francisco Ry. Co., 460 
S.W.2d 711. 

Tex —Allen v Riedel, Civ App, 425 S W 2d 665. 
Va.—C.J.S. cited in Gamble v Hill, 156 S.E.2d 888. 
893, 208 Va 171. 

Speciflc acts 

Ariz—Kemp v Pinal County, 442 P2d 864, 8 Ariz. 
App. 41, app. after remand 474 P.2d 840, 13 Anz. 
121 . 
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5.5. Ariz.—Kemp v. Pinal County, 442 P.2d 864, 8 
Ariz.App 41, app. after remand 474 P 2d 840, 13 
Anz. 121. 

5.20. III.—McElroy v. Force. App, 220 N.E2d 761, 
75 IlI.App.2d 441, affd 232 N E.2d 708, 38 Il!.2d 
528. 

6. US —Merchants Nat Bank & Trust Co of Fargo 

V U.S., D C.N.D., 272 F Supp. 409. 

Fla.—Perez v. American Mut Liability Ins. Co., App., 
288 So 2d 541 

Iowa—C.J.S. cited in Schmitt v Jenkins Truck Lines, 
Inc., 170 N.W 2d 632, 655. 

N C.—Reeves v. Hill, 158 S.E.2d 529, 272 N.C 352 

6.10. Disposition to work and habits of indus¬ 
try 

Ariz.—Kemp v. Pinal County, 442 P.2d 864, 8 Ariz. 
App. 41, app. after remand 474 P.2d 840, 13 Ariz. 
121 . 

7. Ga.—Atlantic Coast Line R. Co. v. Daugherty, 157 

SE.2d 880, 116 Ga.App. 438. 

N.C.—Reeves v. Hill, 158 S.E.2d 529, 272 N.C. 352. 
9. Ill—Plank v. Holman, 264 N.E.2d 12, 46 I11.2d 
465. 

Ky.—Empire Metal Corp. v. Wohlwender, 445 S.W.2d 
685. 

Va.—Gamble v. Hill, 156 S.E.2d 888, 208 Va. 171. 
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13, Cal.—Benwell v. Dean, 57 CalRptr. 394, 249 
C.A.2d 345. 

13.5. Remarriage 

(l) U.S.—Haddigan v. Harkins, CA.Pa., 411 F.2d 
844. 

Schuler v, Berger, D.C.Pa,, 275 FSupp. 120, 
affd., C.A., 395 F.2d 212. 

Cal.—Barth v. B. F. Goodnch Tire Co., 71 Cal.Rptr. 
306, 265 C.A.2d 228 
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13.10. Cal—Benwell v. Dean, 57 CalRptr. 394, 249 
C.A.2d 345. 

13.15. Tex.—Allen v. Riedel, Civ.App., 425 S.W.2d 
665 

14. Ga.—Atlantic Coast Line R. Co. v. Daugherty, 
157 S.E.2d 880, 116 Ga.App. 438, 

III—Huston V. Chicago Transit Authonty, 342 N.E.2d 
190, 35 Ill.App.3d 428. 

Mo.—Grothe v. St. Louis-San Francisco Ry. Co., 460 
S.W.2d 711. 

Tex—Allen v. Riedel, Civ,App., 425 S.W.2d 665. 

Wash.—Blodgett v. Great Northern Ry. Co., 483 P.2d 
1276, 4 Wash.App. 741. 
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20. U.S.—Hallberg v. Brasher, C.A.Mo., 679 F.2d 
751. 
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Evidence held inadmissible 

(12) Other evidence. 

Ky.—Empire Metal Corp v. Wohlwender, 445 SW.2d 
685—Haddad v. Avery, 460 S W 2d 805 

(13) Status and size of plaintiff’s family. 

Ga—Bulloch County Hospital Authority v Fowler, 183 
SE.2d 586, 124 GaApp. 242 
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20.5. Cal—Carr v Pacific Tel Co, 103 Cal.Rptr. 
120, 26 C A.3d 537. 

21.10. Neb—Kenaston v. Teeters, 207 NW2d 388, 
190 Neb. 216 

22. Ga.—Wright v. Dilbeck, 176 S E.2d 715, 122 
Ga.App. 214 

§ 123. -Income or Earning Ca¬ 

pacity of Deceased 
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30. Evidence as to separation 

S.C.—Wooten v. Amspacher, 307 S.E2d 232, 279 S.C 
325. 

§ 123. -Income or Earning Ca¬ 

pacity of Deceased 

32. U.S.—Fenasci v. Travelers Ins. Co., C.A.La., 642 
F.2d 986, reh. den. 648 F.2d 446, cert. den. 102 
S Ct. 971, 454 U.S 1123, 71 L.Ed.2d 110. 

33. U.S.—Gatenby v. Altoona Aviation Corp, D.C 
Pa., 277 F.Supp. 1011—Krakar v. Don Swart 
Trucking, Inc., D C.Pa., 323 F.Supp 157. 

Anz.—C.J.S. cited in Kemp v Pinal County, 442 P.2d 
864, 868, 8 Ariz App. 41, app. after remand 474 
P.2d 840, 13 Ariz.App. 121 

Iowa—lowa-Des Moines Nat. Bank v. Schwerman 
Trucking Co., 288 N.W 2d 198 

Mo.—Grothe v St. Louis-San Francisco Ry Co., 460 
S.W.2d 711. 

N.Y.—^2aninovich v, American Airlines, Inc., 271 N.Y. 
S.2d 866, 26 AD.2d 155-Dobro v. Village of 
Sloan, 368 N.Y.S.2d 621, 48 AD.2d 243, app. 
dism. 338 N.E.2d 326, 37 N.Y.2d 804, 375 N.Y. 
S.2d 569. 

Or.—C J.S. cited in Stuart v. Kelsay, 494 P.2d 249,250, 
261 Or. 326. 

Social security payments 

Ark.—Cook v. Pitre, 414 S W.2d 854, 242 Ark. 635. 

34. U.S.—Haitz V. U.S., CA.Ga., 415 F.2d 259. 

Ky—Roland v. Beckham, 408 S.W.2d 628. 

Pension 

N.C.—Wands v. Cauble, 154 S.E.2d 425, 270 N.C. 311. 

Veteran’s disability check 

Okl—Bagley v. Blue Flame Propane Co., 418 P.2d 333. 
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34.10. Probability of inheritance by benefi¬ 
ciary 

Ohio—Murray v. Long, 256 N.E2d 225, 21 Ohio 
App.2d 194. 

35. N.D—Teegarden v. Dahl, 138 N.W.2d 668, 46 
A.L.R.3d 708. 

36. N.D,—Teegarden v. Dahl, 138 N,W.2d 668, 46 
A.L.R.3d 708. ’ 

36.5. N.D—Teegarden v. Dahl. 138 N.W.2d 668, 46 
A.L.R.3d 708, 

37.5. U.S.—Scruggs v. Chesapeake & 0» Ry. Co., 
D.C.Va , 320 F.Supp. 1248. 

39. U.S.—^Weaver v. Ford Motor Co., D.C.Pa., 382 
F.Supp. 1068, affd., C.A., 515 F.2d 506, 507. 

41. N.C.—Reeves v. Hill. 158 S.E.2d 529, 272 N.C. 
352, 

Cost of wife’s maintenance 

Fla.—Leaseco, Inc. v. Bartlett, App., 257 So.2d 629. 

42. N.M.—Lujan v. Gonzales, 501 P.2d 673, 84 N.Mi 
226, cert. den. Gonzales v. Allstate Ins. Co., App., 
501 P.2d 663, 84 N.M. 219. 
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43. Old.—CJJS. dted in Holland v. Dolose Co.. 643 
P.2d 317, 324. 

Future plans 

(2) Other Instances. 

U.S.—Blackburn v. Aetna Freight Lines, Inc., C.A.Pa., 
368 F.2d 34S, 23 A.L.R.3d 1182. 

43.5. NJ.—Curtis v. Finneran, 417 A.2d 15, 83 N.J. 
563. 

N.D.—Teegatdcn v. Dahl, 138 N.W.2d 668, 46 A.L. 
R.3d 708, 

43.10. U.S.—Croce v. Bromley Corp., C.A.Tex., 623 
F.2d 1084, cert den. 101 S,Q. 1516,450 U.S. 981, 
67 L.Ed.2d 816. 

D.C.—Thomas v. Potomac Elec. Power Co., D.C., 266 
F.Supp. 687. 

Ind.—Lustick v. Hall, App., 403 N.E2d 1128. 

Ky.—George v. Evans, 405 S.W.2d 285. 

N.C—Thorpe v. Wilson. 293 S.E2d 675, 58 N.CApp. 

292. 

Okl.—Holland v. Dolese Co.. 643 P.2d 317. 

Present Tulue rates 

Cal—Fox V. Pacific Southwest Airlines, 184 Cal.Rptr. 
87, 133 C,A.3d 565. 

Taxes admissible 

NJ.—Tenore v. Nu Car Carriers, Inc., 341 A.2d 613, 
67 N J. 466. 

43 JO. **Talce-bome** pay immaterial 

(2) Other instances. 

Fla.—Leaseco, Inc. v. Bartlett App., 257 So.2d 629. 

44, N.Y.—Peloro v. Abbondante, 313 N.Y.S.2d 586, 
35 A.DJd 561. 

FHnge benefits 

Tex.—Richardson v. Holmes, Civ.App., 525 S.W.2d 

293, err. ref. no rev. err. 
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44J. Idaho—ROcsem v. Hollister, S23 P.2d 1361, 96 
Idaho 15. 

m.—Freehitt v. DeWitt County Service Co., 261 N.E2d 
52, 125 niApp.2d 306, 43 A.L.R.3d 715. 

N.Y.—^Bartkowiak v. St. Adalbert’s Roman Catholic 
Church Soc., 340 N.Y.S.2d 137, 40 A.D.2d 306. 
N.C—Thayer v. Chrysler Leasing Corp., 168 S.E2d 
692, 5 N.CApp. 453. 

Under Federal Employers* Liability Act 
UJ.—Boston St M.R.R. v. Talbert C.A.N.H., 360 F.2d 
286. 

47 Guaranteed annuity 

U.S.-ChaK>weth V. Schaaf, D.CPa., 576 F-Supp, 1556. 

47.10. U.&—^Blackburn v. Aetna Freight Lines, Inc., 
CA.Pa., 368 FJd 345, 23 A.L.R.3d 1182. 

N.D.—Teegaiden v. Dahl, 138 N.W.2d 668, 46 A.L. 
R.3d708. 

51. WHe’scsruinff outside of household 

Fla.—Leaseco, Inc. v. Bartlett App., 257 So.2d 629. 
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52. Pa.—Wnhson v. Tudor St Yager, Inc,, 44 
WasECo. 59. 

55. Va.—Marshal v. Ooughnour,t269 S.E2d 801, 221 
Va. 265. 

56. Automatic Increases 

(2) Rai»^ and promotkms. 

Md.-«un Cab Co. V. Wabton, 289 A.2d 804, 15 Md. 
App. 113, afid. 298 A.2d 391, 267 Md. 559. 

Periodic iBcresses 

U.S.—Merchants Nat. Bank A Trust Co. of Fargo v. 

U.S., D.CNJ3., 272 F.Supp. 409. 

Fa.—Kaezkowski v. Bolubasz, 421 A.2d 1027, 491 Pa. 
561, 21 AL.R.4th 1. 

Anny officers 

50. Tex.—Bdl Aerospace Corp. v. Anderson, CSv. 
App., 478 S.W.2d 191, or, ref. no rev, err. 


61. Effect of inflation 

Wash.—Hinzman v. Halmanteer, 501 P.2d 1228, 81 
Wash.2d 327. 

Effect of inflation inadmissible 
U.S.—Culver v. Slater Boat Co.. C.A.La., 644 F.2d 460, 
on reh. 688 F.2d 280, on reh. 722 F.2d 114, cert, 
den. 105 S-Q, 90, 83 L.Ed.2d 37. 

§ 124. -Property Accumulated 

By Deceas^ 
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62. Ariz,—Fulton v. Johannsen, 416 P.2d 983, 3 Ariz. 
App. 562. 

Fla.—Perez v. American Mut. Liability Ins. Co., App., 
288 So.2d 541. 

Mich.—Papajesk v. C & O R. Co.. 166 N.W.2d 46, 14 
Mich.App. 550. 

63. U.S.—Haddigan v. Harkins, C.A.Pa., 441 F.2d 
844. 

Fla.—Smith v. Lassing, App., 189 So.2d 244. 

Iowa—Adams v. Deur, 173 N.W.2d 100. 

§ 125. -Value of Services and 

Contributions Where De¬ 
ceased a Minor 
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64. lowa-Pagitt v. Qty of Keokuk, 206 N.W.2d 700. 
Minn.-Sellnow v. Fahey, 233 N.W.2d 563, 305 Minn. 

375. 

Neb.—Sacca v. Marshall, 146 N.W.2d 375, 180 Neb. 
855. 

N.Y.—^Bartkowiak v. St. Adalbert’s Roman Catholic 
Church Soc„ 340 N.Y.S.2d 137, 40 A.D.2d 306- 
Dobro V. Village of Sloan, 368 N.Y.S.2d 621, 48 
A.D.2d 243, app. dism. 338 N,E.2d 326, 37 N.Y.2d 
804, 375 N.Y.S.2d 569. 

N.C—Thorpe v. Wilson. 293 S.E2d 675, 58 N.CApp. 
292. 

Tex.—Green v. Hale, Cv-App., 590 S.W.2d 231. 

67. Tex.-Green v. Hale, Civ.App., 590 S.W.2d 231. 
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§ 126. -Financial Condition of 

Beneficiaries, Family, or 
Next of Kin 


72. U.S.—Eichmann v. Dennis, C.A.Pa., 347 F.2d 
978. 

73. Cal.—Riley v, California Erectors, Ina, 111 Cal. 
Rptr. 459, 36 CA.3d 29, 69 A.L.R.3d 1033—Fox 
v. Pacific Southwest Airlines, 184 Cal.Rptr. 87, 
133 CA.3d 565, 

Fla.—^Wadsworth v. Friend, App., 201 So.2d 641. 

N.Y.—FrancheU v. Sims, 424 N.Y.S.2d 959, 73 A.D.2d 

1 . 

Wealth or poverty 

<1) Cal.—Webb v. Van Noort, 48 Cal.Rptr. 823, 239 

CA.2d 472, 29 A.L.R.3d 781. 

m—^Fzeehill v. DeWitt County Service Co., 261 N.E2d 
52, 125 IlLApp.2d 306, 43 A.L.R.3d 715. 

Other pecuniary resources 

(3) Other matters. 

U.S.—Delhi-Taylw Oil Corp. v. Huebner, CA.Tcx., 
342 FJd 418, 

Gatenby v. Altoona Aviation Corp., D.C.Pa., 
259 RSupp. 573. 

Okl—Bagley v. Blue Flame Propane Co., 418 P.2d 333. 

Fact of remarriage only permisaible 

Tex.—Richardson v. Holmes, Civ.App., 525 S.W.2d 
293, err. ref. no rev, enr. 
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77. Miss.—Campbell v. Schmidt, 195 So.2d 87, 

S.D.—Gilbert v. Root, 294 N.W.2d 431. 

Wis.-0’Leary v. Porter, 167 N.W.2d 193, 42 Wis.2d 
491—Luedtke v, Shedivy, 186 N.W.2d 220, 51 
Wis,2d no. , 
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80. Miss.—Standard Products, Inc. v. Patterson, 317 
So.2d 376. 

§ 127. -Health and Physical 

Condition of Beneficiaries 
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84. Physical and mental characteristics or con* 
dition 

La.—Red Ball Motor Freight, Inc. v. Younger Bros., 
Inc., App., 204 So.2d 781. 

88. Ill.—^Freehill v. DeWitt County Service Co., 261 
N.E2d 52, 125 IU.App.2d 306, 43 AL.R.3d 715. 

§ 129. Weight and Sufficiency as to 
Damages 
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92. U.S.—Taylor v. Bair, CA.Tex., 414 F.2d 815. 

Brooks v. U.S., D.C.S.C., 273 F.Supp. 619. 
Kan.—McCart v. Muir, 641 P.2d 384, 230 Kan. 618. 
Mont.—Sanders v. Mount Haggin Livestock Co., 500 
P.2d 397, 160 Mont. 73. 

Nd>.—Lorenzen v. Continental Baking Co., 141 N.W.2d 
163, 180 Nd>. 23, stating Iowa law. 

S.D.—Krumm v. Feuerhelm, 298 N.W.2d 184. 

Tex.—Carlisle v. Duncan, Civ.App., 461 S.W.2d 254. 

Particular matters, etc. 

(8) Other matters. 

N.Y.—Hassler v. State, 289 N.Y.S.2d 483, 29 A.D.2d 
1026. 

Weight of presumption 

Ul.—Flynn v. Vancil, 242 N.E2d 237. 41 I11.2d 236. 
Showing of probability as to amount not re¬ 
quired 

Fla.—Hardison v. Threets, App., 241 So.2d 694, 
quashed. Sup., 255 So.2d 267. 

93. Mont.—Waltee v. Petrolane, Inc., 5U P.2d 975, 
162 Mont. 317. 

93J. U.S.—Platis v. U.S.. D.CUtah, 288 F.Supp. 

254, affd., C.A, 409 F.2d 1009. 

N.Y.—Fiederldn v. New York Gty Health and Hospi¬ 
tals Corp., 435 N.E2d 398, 56 N.Y.2d 573. 450 
N.Y.S.2d 181. 

Mercado v, City of New York, 259 N.y.S.2d 
437, 46 Misc.2d 358. 
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94. U.S.—Brooks v. U.S., D.C.S.C.. 273 F.Supp. 619. 
Fla.—Seaboard Coast Line R. Corp. v. Robinson, App., 

263 So.2d 626. 

Mo.—Schwarz v. Gage, App., 417 S.W.2d 33, 31 AL. 

R. 3d 371. 

Pa.—Kaezkowski v. Bolubasz. 421 A.2d 1027, 491 Pa. 
561, 21 A.L.R.4th 1. 

Wis.—Vogt v. Chicago. M., St. P. & PR. Co., 15i 
N.W.2d 713, 35 Wis,2d 716. 

Particular matters, etc. 

(1) U.S.—Brooks v. U.S., D.C.S.C., 273 F.Supp. 619. 

95. Direct evidence not required, etc. 

Ky.—City of Louisville v. Stuckenborg, 438 S.W.2d 94, 
40 A.LR.3d 1213. 

Tex.-i-Southem Pac. Co. v. Stanley, Civ.App., 473 

S. W.2d 52, err. ref, no rev. err. 

97, U.S.—Taylor v. Bair, CA.Tex., 414 F.2d 815. 
Mont.—Putman v. PoUei, 457 P.2d 776, 153 Mont. 406. 
Evidence held sufficient 
(1) Ill.—Li Petri v. Turner Const. Co., 224 N.E2d 
841, 36 I11.2d 597. 

N,C.—Wilson V. Uwson, 147 SJE.2d 579,267 N.C 103. 
(3) Other evidence. 

CaL—Fields v. Riley, 81 Cal,Rptr. 671, I CA3d 308. 
Evidence held insufficient 
U.S.—Dugas v. National Aircraft Corp., G.A.Pa., 438 
F.2d 1386, on remand, D.C, 340 F.Supp. 324. 

Dennis v. Central Gulf S.S. Corp., D.CLa^ 323 
ESupp. 943, afa., CA, 453 F.2d 137, cert den. 93 
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S.Ct. 286, 409 U.S. 948, 34 L.Ed.2d 218—Smith v. 
Olsen & Ugelstad, D.C.Mich., 324 FSupp. 578. 
D.C —Thomas v. Potomac Elec Power Co., D.C., 266 
F.Supp. 687 

na>-Silas v Black, App., 193 So.2d 13 
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2, U.S.—In re Consolidation Coal, Co, D.C.Pa., 296 

F.Supp. 837. 

Evidence held sufficient 

Fla—Atlas Properties, Inc v. Didich, 226 So. 2d 684. 
Evidence held insufficient 
U.S.—Phillip V. U.S. Lines Co., D.C.Pa., 240 F.Supp. 
992, affd., C A., 355 F 2d 25. 

3, Iowa—Schmitt v. Jenkins Truck Lines, Inc, 170 

N.W.2d 632. 

Tenn.—Ellis v White Freightliner Corp., 603 S.ViI^.2d 
125 

Evidence held sufficient to authorize award 

(26) Other awards. 

U.S.—Blackburn v. Aetna Freight Lines, Inc., CA.Pa., 
368 F.2d 345, 23 A L R.3d 1182—Perry v Alleghe¬ 
ny Airlines, Inc., C A.Conn , 489 F.2d 1349. 

Platis V U.S., D.C.Utah, 288 F.Supp 254, affd , 
C.A., 409 F.2d 1009—Lester v. McFaddon, D.C. 
S.C., 288 FSupp. 735, affd., C.A., 415 F.2d 1101— 
In re Consolidation Coal, Co., D.C Pa, 296 
FSupp. 837 

Fla.—Smith v. Laskey, App., 222 So.2d 773. 

La.—^Temple v. Liberty Mut. Ins Co., App., 336 So.2d 
299, writ ref. Sup., 339 So.2d 23, two cases. 

Tex.—^Jones v. S S Jesse Lykes, D C.Tex., 253 F.Supp 
368. 

Evidence held insufficient to authorize award 

(10) Other awards, 

Colo.—Lewis v. Great Western Distributing Co. of 
Borgcr, 451 P.2d 754, 168 Colo. 424 
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4. U.S. — Petition of Oskar Tiedemann & Co., D.C 

Del., 236 F.Supp. 895, revd. in part on oth grds., 
remd. in part, C.A., 367 F.2d 498, op. supp. 367 
F.2d 505, cert. den. 87 S.Ct. 953, 386 U.S. 932, 17 
L.Ed.2d 805, cert. den. 87 S.Ct 957, 386 U.S. 932, 
17 L.Ed.2d 805, reh. den. 87 S.Ct. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354—Gatenby v. Altoona Avia¬ 
tion Corp., D.C.Pa., 277 F.Supp. 1011. 

5. D.—Gilbert v. Root, 294 N W.2d 431. 

Evidence Held Sufficient 

(1) U.S.—Kansas City Southern Ry. Co. Caruso, 
C.A.Tex., 387 F.2d 602. 

Fair v. Mississippi Val. Barge Line Co., D.C. 
Tex., 239 F.Supp. 158—Petition of U.S., D.C.N.C., 
303 F.Supp. 1282. 

Ark.—^W. E Clark & Sons, Inc. v. Elliott, 475 S.W.2d 
514, 251 Ark. 853. 

Ill.—Eggimann v. Wise, 206 N.E.2d 472, 56 Ill.App.2d 
385—Lambdin v. Walter, 233 N.E.2d 435, 91 III. 
App.2d 273. 

La.—^Temple v. Liberty Mut. Ins. Co., App., 336 So.2d 
299, writ ref., Sup., 339 So.2d 23, two cases. 

Mo.—Weast v. Fcstus Flying Service, Inc., App., 680 
S.W.2d 262. 

N.C.—Reeves v. Hill, 158 S.E.2d 529, 272 N.C 352. 
Maynor v. Townsend, 162 S.£.2d 677, 2 N.C. 
App. 19. 

(4) To rebut presumption. 

Ill.—Flynn v. Vancil, 242 N.E.2d 237, 41 I11.2d 236. 

Evidence Me insufficient, etc. 

Mo.—Schwarz v. Gage, App., 417 S.W.2d 33, 31 A.L. 
R.3d 371. 

N.C.—Greene v. Nichols, 161 S.E.2d 521, 274 N.C. 18. 
Tex.—Bedgood v. Madalin, 600 S.W.2d 773. 
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5. Evidence held sufficient, etc. 

U S.—Fair v Mississippi Val Barge Line Co., D C Tex., 
239 FSupp. 158. 

6. N.C .—Bowen v. Constructors Equipment Rental 
Co. 196 S.E2d 789, 283 N.C. 395 

8. Evidence held sufficient 
U.S —Petition of U S. Steel Corp., C.A Ohio, 436 F.2d 
1256, cert. den. 91 S Ct 1649, 1660, 1665, 402 U S. 
987, 29 L.Ed.2d 153, reh. den. 91 S.Ct 2227, 403 
U.S 924, 29 L.Ed.2d 703, reh. den. 91 S.Ct. 2247, 
403 U.S. 940, 29 L.Ed.2d 720, app. after remand 
479 F.2d 489, cert. den. 94 S.Ct. 71, 414 U.S 859, 
38 L.Ed.2d 110. 

Del—Abele v. Massi, 273 A.2d 260. 

Ga.—Hospital Authority of Hall County v. Adams, 140 
S.E2d 139, 110Ga.App. 848. 

Evidence held insufficient 
U.S.—Petition of Oskar Tiedemann & Co, D.C.Del, 
236 F Supp. 895, revd. in part on oth. grds., remd. 
in part, C A., 367 F 2d 498, op. supp 367 U.S. 505, 
cert den 87 S.Ct 953, 386 U.S 932, 17 L.Ed.2d 
805, cert. den. 87 SCt 957, 386 U.S 932, 17 
LEd2d 805, reh. den,'87 SCt. 1303, 386 U.S. 
1000, 18 L Ed 2d 354—Rideaux v. Lykes Bros. S.S. 
Co., D.C Tex, 285 FSupp. 153. 

Evidence held indicative but not conclusive 

U.S—Brooks v.^ U.S., D.C.SC, 273 F.Supp. 619. 

10. Miss.—Illinois Cent R. Co. v Pigott, 181 So.2d 
144, 254 Miss. 429 

Wis.—Vande Hei v Vande Hei, 161 N.W.2d 379, 40 
Wis.2d 57. 

Evidence held sufficient 
(1) U S.—Dickerson v. Continental Oil Co., C.A La., 
449 F,2d 1209, cert. den. 92 S.Ct. 942, 405 U.S. 934, 30 
L.Ed.2d 809, app. after remand 476 F.2d 635 
WVa.—Smith v. Edward M. Rude Carrier Corp., 151 
S.E.2d 738, 151 W.Va. 322 
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11. U.S —Cook V. Ross Island Sand and Gravel Co., 
C.A.Or., 626 F.2d 746. 

Tex—Bedgood v. Madalin, 600 S.W.2d 773 

Evidence held sufficient 

U.S.—^Petition of U S. Steel Corp., C,A.Ohio, 436 F.2d 
1256, cert. den. 91 S.a. 1649, 1660, 1665, 402 U.S. 
987, 29 L.Ed.2d 153, reh. den. 91 S.Ct. 2227, 403 
U.S. 924, 29 L.Ed.2d 703, reh. den. 91 S.Ct. 2247, 
403 U.S 940, 29 L.Ed.2d 720, app. after remand 
479 F.2d 489, cert. den. 94 S.a. 71, 414 US. 859, 
38 L.Ed.2d 110. 

Brooks V U.S., D.C.S.C., 273 F.Supp. 619—Wig¬ 
gins V. Lane & Co, D.C.La., 298 F.Supp. 194. 
Fla—^Tuten v. Black, App., 247 So.2d 67. 

Miss.—Marsh v. Johnson, 209 So.2d 906. 

S.D.—Plant V. Keirigs, 156 N.W.2d 193, 83 S.D. 173. 
Tex.—Mitchell v. Akers, Ov.App.. 401 S.W.2d 907, 20 
A L.R 3d 1385, err. ref. no rev. err. 

Evidence held insufficient 

U.S.—Petition of Oskar Tiedemann & Co., DC.Del., 
236 F Supp. 895, revd m part on oth. grds., remd. 
in part, C.A., 367 F.2d 498, op. supp. 367 F 2d 505, 
cert. den. 87 SCt. 953, 386 U.S. 932, 17 LEd.2d 
805, cert. den. 87 SCt. 957, 386 U.S. 932, 17 
L.Ed.2d 805, reh. den 87 S.Ct 1303, 386 US. 
1000, 18 L.Ed.2d 354. 

La.—Daniels v. Conn., 382 So.2d 945. 

Mich.—Swarthout v. Beard, 190 N.W.2d 373, 33 Mich. 
App. 395, 59 A.L.R. 858, revd. on oth. grds. 202 
N.W.2d 300, 388 Mich. 637 
N.Y.—Whalen v. Daugherty, 290 N.Y.S.2d 3, 30 
A.D.2d 604. 

Tex.—Carlisle v, Duncan, Civ.App., 461 SW.2d 254, 
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Direct evidence not required 
Tex—City of Austin v. Selter, Civ.App., 415 S.W2d 
489, err, ref no rev. err. 

12. W.Va—Bond v. City of Huntington, 276 S.E.2d 
539 

Evidence held sufficient 

Fla.—Tuten v. Black, App., 251 So.2d 884. 

Evidence Held Insufficient 

Mont—Davis v. Smith, 448 P.2d 133, 152 Mont. 170. 

13. U S.—Petition of Oskar Tiedemann & Co., D.C. 
Del., 236 F.Supp. 895, revd. in part on oth grds, 
remd in part, C.A, 367 F.2d 498, op. supp. 367 
F.2d 505, cert, den 87 S.Ct. 953, 386 U.S. 932, 17 
L Ed 2d 805, cert. den. 87 S Ct. 957, 389 U.S. 932, 
17 L.Ed.2d 805. reh. den. 87 S.Ct. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354. 

Ark.-Moore v Robertson, 427 S W.2d 796, 244 Ark. 
841. 

Tex.—Allen v Riedel, Civ.App., 425 S.W.2d 665. 

Utah—clones v Carvell, 641 P.2d 105 
Evidence held sufficient 
(2) N.Y,—In re Chemega’s Estate, 281 N.Y.S.Zd 908, 
54 Misc.2d 137 
(12) Additional matters 

U.S.—Haddigan v. Harkins, C.A.Pa., 441 F.2d 844. 

Curry v. U.S., D.C Cal., 338 F.Supp. 1219. 
Ark.—Harris v. Damron, App., 594 S W.2d 256, 267 
Ark. 1141 

Iowa—Schmitt v, Jenkins Truck Lines, Inc., 170 
N.W.2d 632. 

N.Y.—In re Maerkle’s Estate, 254 N.Y.S.2d 411, 44 
Misc.2d 617—In re Signs* Estate, 276 N.Y,S.2d 
476, 52 Misc.2d 634—In re Perez’ Estate, 330 
NY.S2d 881, 69 Misc.2d 538 ' 

Wis.—Keithley v. Keithley, App., 289 N.W.2d 368, 95 
Wis.2d 136. 

Evidence held insufficient 
U.S.—Dennis v. Central Gulf S.S. Corp., C.A.La., 453 
F.2d 137, cert. den. 93 SCt. 286, 409 U.S. 948. 34 
L.Ed.2d 218. 

Petition of Oskar Tiedemann & Co., D.C.Del., 
236 F.Supp. 895, remd. in part, revd. in part on 
oth. grds., CA., 367 F.2d 498 op. supp 367 F.2d 
505, cert. den. 87 S.Ct. 953, 386 U.S. 932, 17 
L.Ed.2d 805, cert. den. 87 S.a. 957, 386 U.S. 932, 
17 L.Ed2d 805, reh den. 87 S.Q. 1303, 386 U.S. 
1000, 18 L.Ed.2d 354—Petition of Risdal & Ander¬ 
son, Inc., D.C.Mass., 291 F.Supp. 353. 

Ark.—Missouri Pac. R. Co. v Ward, 477 S.W.2d 835, 
252 Ark. 74. 
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14, Tex—Com Brown Drilling Co. v. Nieman, Civ. 
App., 418 S.W 2d 337, err ref. no rev. err. 

15. U S —Continental Cas. Co. v. Jackson, C,A.Iowa, 
400 F.2d 285. 

Cal.—Allen v. Toledo, 167 Cal.Rptr. 270. 109 C.A.3d 
415. 

Tex.—Folsom Investments, Inc. v. Troutz, App. 2 Dist., 
632 S W.2d 872, err ref. no rev. err. 

Actuarial tables 

La.—Shaw v. Texas & Pac, Ry. Co., App., 170 So,2d 
874, application den. 172 So.2d 703, 247 La. 621. 
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DEBATABLE. 

S.50. Similarly defined 

Ala.—Cudd v. City of Homewood, 224 So,2d 625, 628, 
284 Ala. 268. 
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CROPS 


§ 1. Befinition, Nature, and Kinds 

page i 

1. Neb —O’Neill Production Credit Ass’n v Schnoor, 

302 N W 2d 376, 208 Neb 105 

Crops as property 

La—Humble Pipe Line Co v Wm T Burton Indus¬ 
tries, Inc, 217 So 2d 188, 253 La 166, on remand 
221 So 2d 526 

page 2 

2. Utah—Flying Diamond Corp. v. Rust, 551 P.2d 

509 

page 3 

6. Mo.—Cargill Inc , Commodity Marketing Division 
V Hale, App , 537 S W 2d 667 

Contracts 

U S.—Davis Cattle Co, Inc. v Great Western Sugar 
Co, C-A.Colo, 544 F.2d 436, cert, den 97 S Ct 
1109, 429 US. 1094, 51 L Ed 2d 541 
7.10. N.M—Czemer v. Kerby, 207 P.2d 531, 53 
N.M 311 

9. U S.—U.S V 729.773 Acres of Land, More or Less, 
Situate m City and County of Honolulu, D C Ha¬ 
waii, 531 F Supp. 967. 

Cal —Carey v. Glenco Citrus Products Co, 45 Cal 
Rptr 365, 235 C A 2d 572. 

Neb—Ruwe’s Estate v Ruwe, 211 N W 2d 610, 190 
Neb. 663 

Wash—Rudy-Patnck Co. v. Dela Costa Farming Co., 
557 P2d 869, 16 Wash.App 911. 

page 4 

12, U.S.—Kelly v. Weir, D.C.Ark., 243 F.Supp. 588. 
Cal.—Carey v Glenco Citrus Products Co., 45 Cal. 
Rptr 365, 235 C.A 2d 572 

Wash —Rudy-Patrick Co v Dela Costa Farming Co., 
557 R2d 869, 16 Wash App 911 

General common-law rule, etc. 

Tex.—City Of Tyler v. Arp Nursery Co., Civ App , 451 
S W.2d 809, err. ref, no rev. err. 

14. U S --Kelly v. Weir, D.C Ark , 243 F Supp. 588 
Ind—McKenna v. City of Fort Wayne, App., 429 
N.E.2d 662 

Mo—Cargill Inc., Commodity Marketing Division v. 

Hale, App., 537 S.W.2d 667. 

N D.—Schhchenmayer v Luithle, 221 NW2d 77. 

Nature of severance 

(2) Cal.—Carey v Glenco Citrus Products Co, 45 
Cal.Rptr. 365, 235 C.A.2d 572 
(4) Cal —Carey v. Glenco Citrus Products Co., 45 
Cal.Rptr. 365, 235 C.A.2d 572. 

page 5 

16. Mo.—Venie v. South Central Enterprises, Inc., 
App., 401 S W2d 495. 

18. La.—Andrepont v. Acadia Drilling Co , 231 So 2d 
347, 255 La. 347. 

§ 2. - Fmctus Naturales 

page 6 

22. Wash.—Clarke v Alstores Realty Corp., 527 P,2d 
698, 11 Wash.App. 942. 

Particular fnictus naturales held real property 
(4) Fla—Bomstein v Somerson, App., 341 So.2d 
1043. 

24. Fla—Bomstein v. Somerson, App,, 341 So.2d 
1043. 

§ 3. Fructus Industriales 

25. Mo.—Verne v. South Central Enterpnses, Inc., 
App., 401 S.W.2d 495 


Or —C.J.S. cited in Falk v Amsberry, 569 P.2d 558, 
560, 279 Or. 417, app. after remand 612 P.2d 328, 
46 Or App 565, remd 626 P.2d 362, 290 Or 839, 
on remand 633 P 2d 799, 53 Or App 735 

§ 4 . - Emblements 

page 7 

32. Kan —Finley v McClure, 567 P.2d 851, 222 Kan 
637 

Particular objects held not to be emblements 

(5) DC—Key v Loder, MunApp., 182 A 2d 60 

§ 5. Ownership in General 


33. Ky —Cobb v Hoskins, App, 554 S W.2d 886 

34. Presumption held overcome, etc. 

(2) Other instances 

Tex.—^First Nat Bank of Mission v Thomas, 402 
S W 2d 890. 

35. La—Hamson v. McKoin, App, 332 So 2d 890 

Tex.—Thomas v First Nat Bank of Mission, Civ App , 

384 S W 2d 219, revd on oth. grds, Sup., 402 
S W 2d 890 

36. Wash.—Rudy-Patrick Co v Dela Costa Farming 
Co, 557 P 2d 869, 16 Wash.App. 911, 
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37. Wash —Rudy-Patnck Co v Dela Costa Farming 
Co., 557 P.2d 869, 16 Wash App. 911 

38. U.S—Davis Cattle Co., Inc v Great Western 
Sugar Co., DC.Colo, 393 F.Supp 1165, affd., 
C.A., 544 F2d 436, cert den 97 S Ct 1109, 429 
US 1094, 51 L.Ed.2d 541 

Fla.—Naples Fruit & Vegetable Co. v. Townsend, App , 
276 So.2d 222, app after remand 320 So. 2d 42. 

Idaho—Peterson v. Conida Warehouses, Inc,, 575 P.2d 
481, 98 Idaho 883. 

Iowa—Dopheide v. Schoeppner, 163 NW.2d 360. 

Jury question held presented 

U.S.—Hinds V. Plantation Pipe Line Co., C A.Ala., 455 
F.2d 902. 

Md.—Dorsey Bros, Inc v, Anderson, 287 A 2d 270, 
264 Md. 446 

Risk of loss under contract 

Md.—Friel v Handley, 287 A 2d 23, 264 Md. 433. 

Question of fact held presented 

Md.—Fnel v. Handley, 287 A.2d 23, 264 Md. 433. 

“Adverse weather”coastrued 

Wash.—Stender v. Twin City Foods, Inc, 490 P 2d 
1311, 5 Wash.App. 809. Revd, on oth. grds. 510 
P.2d 221, 82 Wash.2d 250. 

Burden of proof 

Wash.—Stender v. Twin City Foods, Inc., 490 P2d 
1311, 5 Wash.App 809. Revd. on oth. grds. 510 
P.2d 221, 82 Wash.2d 250, 

39. Not “personal service” contract 

Ark —In re Spann’s Estate, 520 S.W.2d 286, 257 Ark. 
857. 

40. Mich—Groth v. Stillson, 174 N.W.2d 596, 20 
Mich.App 704. 

41. Mont—Whitney v. Bails, 560 P 2d 1344, 172 
Mont. 121. 

41.5. Idaho—Peterson v Conida Warehouses, Inc., 
575 P.2d 481, 98 Idaho 883. 

Ill—Agnnetics, Inc. v. Stob, 412 N.E.2d 714, 45 111 
Dec. 363, 90 IllApp.3d 107. 

42. Mont.—Whitney v. Bails, 560 P.2d 1344, 172 
Mont. 121. 

Or.—Falk v. Amsberry, 633 P 2d 799, 53 Or.App. 735. 

§ 6. Sale or Conveyance of Land 

page 10 

44. La.—C.J.S. cited in Humble Pipe Line Co v. 
Wm. T, Burton Industries, Inc., 217 So 2d 188, 
191, 253 La. 166, on remand 221 So.2d 526 


CROWN 

Page 19 

Neb—Dixon v. O’Connor, 143 N W 2d 364, 180 Neb. 
427 

Tex—Groves v Hanks, Civ.App., 546 S.W.2d 638, err. 
ref no rev. err 

page 11 

4S. Or —Falk v Amsberry, 633 P.2d 799, 53 Or App 
735 

49. Wash—Rudy-Patnck Co. v Dela Costa Farming 
Co., 557 P2d 869, 16 Wash App 911 
Crops harvested or severed from the laud, etc. 
Mich —Groth v. Stillson, 174 N.W 2d 596, 20 Mich. 
App 704 

§ 7 . - Reservation of Growing 

Crops 

page 12 

51. Neb—Dixon v O’Connor, 143 NW2d 364, 180 
Neb. 427 

Or—Falk v. Amsberry, 633 P 2d 799, 53 Or.App 735 

§ 8. Crop Raised by Trespasser 

51.50, Tex.—Garza v. Mitchell, Civ App. 607 

SW.2d 593 

52. U.S—Kelly v. Weir, D.C Ark, 243 F.Supp 588. 
Kan—Mater v Boese, 518 P 2d 482, 213 Kan 711. 

page 13 

54. U S.—Kelly v. Weir, D C Ark., 243 F.Supp 588. 
page 14 

CROSS- 

As a Verb 
page 15 

—Crossing 

18. Ordinary significance of passing from one 
side to the other 

Iowa—C.J.S. cited in Hedges v Conder, 166 N.W.2d 
844, 852. 

page 16 

52. Phrases 

(17) “Cross bridging,” also called “diagonal bridg¬ 
ing,” differs from horizontal bridging in that it ties the 
top cord of one joint to the bottom cord of the next joist 
rather than tieing top to top and bottom to bottom.— 
vonasek v. Hirsch & Stevens Inc, 221 N W.2d 815, 817, 
65 Wis.2d L 

(18) “Cross-dressing” is the weanng of the clothing 
of the opposite sex.—People v. Simmons, 357 N Y S.2d 
362. 365, 79 Misc.2d 249. 

page 17 

CROSSWALK 

57.10. Change of direction 
“Crosswalk” of street that changed direction at inter¬ 
section or where some other asymmetrical condition 
prevails is delineated by connecting lateral lines of side¬ 
walk at one curb with lateral lines of sidewalk at 
opposite curb.—Van v. McPartland, 219 A.2d 815, 817, 
242 Md. 543. 

page 18 

CROWN. 

78. Also defined to mean the foliage in tops of trees 
shading the forest floor; canopy.—Minnesota Pub¬ 
lic Research Group v. Butz, D.C Minn., 358 
FSupp. 584, 610. 

As an Adjective 

page 19 

Other phrases: Additional phrases 
have been adjudicated.®’' 



CROWN 

Page 19 

97.1, Crown flower is a large shrub with white and 
pale lavender flowers used for leis in Hawaii.— 
Coyle V. Gardner, DC.Hawaii, 298 F.Supp. 609, 
618. 

page 21 

CRUEL. 

41.5. D.C.-CJ.S. cited in US. v. Thomas. C.A., 459 
F.2d 1172, 1176, 148 U.S.App.D.C 148. 

44. Savage; inhumane; merciless 
D.C.—CJJS. cited in U.S. v. Thomas, C.A.D.C., 459 
F.2d 1172, 1176, 148 U.S.App.D.C. 148. 

CRUELTY. 

page 22 

57. Similarly expressed 
(!) Word "cruelty”, in its meaning, contains atmo¬ 
sphere of wantonness or intent to inflict suffering with 
deliberateness.—Pierone v. Pierone, 293 N.Y.S.2d 256, 
258, 57 Misc.2d 516. 

Cruelly means to cause pais or hurt. 

Or.—State v. Samter, 479 P.2d 237, 239, 4 Or.App. 349. 

CRUISING. 

-Cruising. “Cruising” is the pro¬ 
cess by which the volume of merchanti- 
ble timber in board feet in a given area 
is estimated, and the process involves 
selection of sample areas or plots, an 
estimate of gross volume on those ar¬ 
eas or plots, estimates of defects and 
breakage, and extension of the sample 
results to the whole.^^^ 

69.5. U.S.—Caffall Bros. Forest Products, Inc. v. 
U.S., a.a., 678 F.2d 1071, 1073, 230 Ct.Cl. 517, 
cert. den. 103 S.Ct. 212, 459 U.S. 908, 74 L.Ed.2d 
169. 

page 24 

CUERDA. A measure of land of just 
less than an acre.®-^ 

6.5. U.S.—In re Las Colinas, !nc., C.A.Puerto Rico, 
426 F.2d 1005, 1010, app. after remand 453 f.2d 
911, cert. den. 92 S.Ct. 1502, 405 U.S. 1067, 31 
L.Ed.2d 797. 

page 27 

CUL DE SAC. 

34, Tex.—CJ.S. cited in Collins v. City of San Anto¬ 
nio, 443 S.W.2d 563, 568, err. ref. no rev. err. 

page 32 

CULVERT. 

34. Similarly expressed 

(2) A pipe or sluiceway under road utilized principal¬ 
ly to carry off surface water.—Muencli v. Medford 
Lakes Co., 244 A.2d 141, 144, 101 NJ.Super, 263. 

(3) "Culvert” is conduit or tunneled drain conveying 
water across or beneath street or highway.—DiLorenzo 
V. Village of Endicott, 333 N.Y.S.2d 456, 458, 70 
Misc.2d 159. 

page 34 

CUMULATIVE. 

65.5. Ark.—Larey v. Wolfe, 416 S.W,2d 266, 268, 242 
Ark. 715. 

page 35 

66. Ark.—Larey v. Wolfe, 416 S.W.2d 266, 268, 242 
Ark. 715. 

67. Succession and not substitution 

Ark.—Larey v. Wolfe, 416 S.W.2d 266, 268, 242 Ark. 
715. 
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69. Explanatory definition 
(1) Ark.—Larey v. Wolfe, 416 S.W.2d 266, 268, 242 
Ark. 715 

page 37 

CURATIVE. 

98. U.S.—Mark Eden v. Lee, C.A.Cal.. 433 F.2d 
1077, 1086. See, also, Cost of Cure. 

page 38 

CURE. 

As a Noun 

16. Care 

U.S.—Stewart v. Waterman S.S. Corp., D.C.La., 288 
F.Supp. 629, 634. 

page 39 
As a Verb 
page 40 

—Curing. 

The word is used in other senses.^^ ’^ 

37.15. In relation to plastics 

"Curing” means cross-linking and in case of fusion of 
plastisols, means a form of drying not involving any 
cross-linking and may mean extra drying.—Metal Film 
Co. V. Metlon Corp., D.CN.Y., 316 F.Supp. 96, 105. 

page 42 

CURRENCY. 

62. Kan.—CJ.S. cited in In re Estate of Reitz, 516 
P.2d 909, 911, 213 Kan. 534. 

page 43 

69. Generic term includes paper money and 
coins 

ra.— People V. Dorris, 442 N.E.2d 951, 955, 66 Ill.Dec. 
390, 394, no IlI.App.3d 660. 

page 44 

CURRENT. 

page 45 

—^As an A<b'cctive 

13.15. Wyo.—Lei'tner v. Lonabaugh, 402 P.2d 713, 
720. 

Generally the word means a present, 
a passing period, such as a month. 

13.25. Wyo.—Leither v. Lonabaugh, 402 P.2d 713, 
720. 

Current expenses, 

23. S.D.—State ex rcl. Oster v. Jorgenson, 136 
N.W.2d 870, 875, 81 S.D. 447. 

25.5. Items held not included 

(1) Cost of land acquisitions, erection of permanent 
buildings and similar capital expenditure and extraor¬ 
dinary, emergent, and exception^ expenses for any pur¬ 
pose, cannot be considered “current expenses.”—State 
ex rel. Oster v. Jorgenson, S.D., 136 N.W.2d 870, 875, 
81 S.D. 447. 

page 47 

Other phrases: 

page 49 

26. Phrases 

(6) "Current and unpaid obligation” is one presently 
enforceable and not obligation past due.—Naylor v. 
Gutteridge, Tex.Civ.App., 430 S.W,2d 726, 733. 


CURRICULUM. 

29. Similarly deflned 

A “curriculum” is defined as whole body of courses 
by educational institution or one of its branches.—Bur¬ 
lington County College Faculty Ass’n v. Board of Trust¬ 
ees, Burlington County College, 291 A.2d 150, 153, 119 
N.J.Super. 276. 

CURTESY 

§ 1. Definition, Nature, and Origin 

Library References 
Dower and Curtesy <8=>l-3, 22, 
23, 28, 118. 

page 51 

1. N.Y.—Terwilliger v. Terwilliger, 426 N.Y.S.2d 684, 
103 Misc.2d 371. 

page 52 

10. N.J.—Girard Acceptance Corp. v. Stoop, 425 
A.2d 1095, 177 N.J.Super. 193. 

§ 2. — Abolition or Modincatioii 
Library References 
Dower and Curtesy <®=»1. 

page 54 

35. Statute held not to abrogate right 

(2) Other statements. 

N.J.—Girard Acceptance Corp. v. Stoop, 425 A.2d 
1095, 177 N.J.Super. 193. 

Abolishment statute applied retroactively 
Md.—Silberman v. Jacobs. 267 A.2d 209, 259 Md. 1. 
Neutral-based treatment not applied retroactive 
Ark.—Gent v. Goin, 631 S.W.2d 303, 275 Ark. 479. 

page 55 

35.10. Fla.—In re Rincon’s Estate, 327 So.2d 224. 
page 56 

45. Mere interest in expectancy 

Mo.—State ex rel. Cooper v. Cloyd, 461 S.W.2d 833. 

§ 3. Kinds and Requisites 
Library References 
Dower and Curtesy <8»6, 36.60. 

§ 4. -Marriage 

Library References 
Dower and Curtesy <s»5. 

§ 5 . -Title or Seizin of Wife 

Library References 
Dower and Curtesy <^5. 

§ 6. — Seizin of Husband 
Library References 
Dower and Curtesy 

§ 7 . -Birth of Issue 

Library References 
Dower and Curtesy <^5. 

§ 8. -Death of Wife 

Library References 
Dower and Curtesy <8=’6. 
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§ 9 , __ Cottcprrence of Requisites 
Library References 
Dower and Curtesy <®»5. 

§ 10, Property Subject to Curtesy 
Library References 
Dower and Curtesy 
page 61 

97.50. Personalty on same fooing as realty 
under amendment 

Ky—Mattmgly v Gentry, 419 SW2d 745. 

§ 11. Estates Subject to Curtesy 
Library References 
Dowser and Curtesy ^11. 
page 62 

7. No right in trustee’s interest 
Wash.—Leslie v. Midgate Center, Inc., 436 P 2d 20i, 72 
Wash 2d 977. 

13. Ky.—Buehrer v Gates, 411 S.W.2d 676. 

15. Joint tenancy 

Md.—Alexander v Boyer, 253 A.2d 359, 253 Md 511 

§ 12. Bar, Release, or Forfeiture 
Library References 
Dower and Curtesy <s»37”53. 
page 67 

A surviving husband accepting a gift 
of a life estate in his deceased wife's 
property takes it in lieu of curtesy.^^^ 

72.6. Or—Hilderbrand v Miller, 501 P.2d 1316, 11 
OrApp. 380 

74. Pa.—In re Lear’s Estate, 15 Bucks 430, 16 Fiduci¬ 
ary 163 

page 69 

91. N.J.—Girard Acceptance Corp. v. Stoop, 425 
A 2d 1095, 177 NJ Super. 193. 

92. Pa —Campbell v. Shick, 213 A 2d 121, 206 Pa Su¬ 
per 253. 

page 71 

16. Eight dependent on absence of fault 
Ill.—Klebba v, Klebba, 246 N E2d 681, 108 Ill.App.2d 

32. 

20.50. Curtesy rights mot forfeited 

Ark.—Phipps v. Wilson, 472 S W.2d 929, 251 Ark. 377. 

page 72 

34. Ark—Quick v. Davidson, 545 S.W2d 917, 261 
Ark. 38. 

page 73 

34.50. Curtesy rights not waived 

Ark.—Phipps V. Wilson, 472 S.W.2d 929, 251 Ark 377. 

35. Ark—Quick v. Davidson, 545 S.W2d 917, 261 
Ark. 38. 

Mass.—Rudow v. Fogel, 370 N.E.2d 1383, 6 Mass.App, 
822, app. decided 382 N.E 2d 1046, 376 Mass 587, 
app after remand, 426 N.E.2d 155, 12 Mass.App. 
430. 

N.J.—Orland Properties, Inc. v Broderick, 228 A 2d 
95, 94 N.J Super. 307. 

§ 13. Rights, Liabilities, and Reme¬ 
dies of Tenant 

Library References 
Dower and Curtesy 104, 
114-116, 118. 
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51. Ark.--Quick v. Davidson, 545 S.W 2d 917, 261 
Ark 38 

page 75 

63.5. Ark—Quick v Davidson, 545 S W2d 917, 26! 
Ark 38. 

page 76 

78.5. Status for reimbursement purposes 
Va.—Colbert v Pnester, 203 SE2d 134, 214 Va 606 

§ 14. -Right to Possession 

Library References 
Dower and Curtesy 114. 

§ 15 . Right to Convey or En¬ 
cumber 

Library References 
Dower and Curtesy ^114. 

§ 15 . —- Right to Commit or Per¬ 
mit Waste 

Library References 
Dower and Curtesy ‘3=»114-116. 

§ 17 . -Mining Eights and Roy¬ 

alties 

Library References 
Dower and Curtesy '®=»114-116. 

§ 18. Rights and Remedies of Credi¬ 
tors 

Library References 
Dower and Curtesy <s=»117. 

page 78 

96. N J.—Fire Guard Sprinkler Corp. v Manoho, 408 
A 2d 1353,171 N.J Super 333, affd 421 A.2d 592, 
84 N.J. 485. 

§ 19. -Of Tenant by Curtesy 

Library References 
Dower and Curtesy <©»117. 

§ 20. —- Of Wife 
Library References 
Dower and Curtesy <®=>115-117. 

§ 21. Actions by or against Tenant 
by Curtesy 

Library References 
Dower and Curtesy <5^115, 116, 
118. 

page 80 

13. Ark.—Quick v. Davidson, 545 S.W.2d 917, 261 
Ark, 38. 

page 81 

CURTILAGE. 

The word '‘curtilage” is derived from 
the Latin "cohors" (a place enclosed 
around a yard) and the old French 
"cortilliage” or courtillage.^-^ 

2.5. U.S, v Romano, D.CPa., 388 F.Supp 101, 104. 


CURTILAGE 

Page 84 

page 82 

3, Similarly expressed 
Curtilage ongmally referred to land and outbuildings 
immediately adjacent to castle that were in turn sur¬ 
rounded by high stone wall 

U.S—U.S. v Romano, D C.Pa., 388 F.Supp 101, 104. 
5. Miss —C.J.S. cited In Boggs v Eaton, 379 So.2d 
520, 523 

N Y.—C.J.S. (luoted in People v. Terrell, 277 N.Y S 2d 
926, 930, 53 Misc.2d 32, affd. 291 RY S.2d 1002, 
30 A.D.2d 644. 

Expressed in part 

US.—U.S. v. Arms D C.Tenn , 270 FSupp 126, 130. 

It includes any land or building im¬ 
mediately adjacent to a dwelling and 
usually it is enclosed some way by a 
fence or shrubs.^ ^ 

5.5. US V Romano, DC Pa., 388 FSupp 101, 104. 
7. Ind.—C.J.S. cited its Fox v, State, 384 N.E.2d 

1159, 1163, 179 Ind.App. 267. 

13. Similarly expressed 

(7) “Curtilage” is open space situated within common 
enclosure belonging to dwelling house—State v Stew¬ 
art, Vt.. 274 A.2d 500, 502, 129 Vt. 175. 

Similarly defined 

(!) “Curtilage” is open space situated within a com¬ 
mon enclosure belonging to a dwelling house, such space 
as is necessary and convenient, and is habitually used, 
for family purposes, and carrying on of domestic em¬ 
ployments, including a yard, a garden, or even a nearby 
field used m connection with the dwelling.—People v. 
Muller, 336 NY.S.2d 832, 836, 71 Misc2d 654. 

page 83 

14. Fla.—Phillips v State, App, 177 So 2d 243, 244. 
Similarly expressed 

(5) US.—Manillo v. US.. CAFla, 328 F2d 361, 
363. 

17. Fla.—C.J.S, cited in Masters v. State, App., 453 
So,2d 183, 184. 

Similarly defined 

(6) “Curtilage,” is the area of domestic use immedi¬ 
ately surrounding dwelling and usually but not always 
fenced in with dwelling.—U.S. v LaBerge, D.CMd., 
267 F.Supp. 686, 692. 

17.5. Okl—Bnnlee v. State, Cr., 403 P.2d 253, 256. 

18. Similarly expressed 

(1) Fla.—Phillips v State, App. 177 So.2d 243, 244. 

page 84 

19.5. Fire escape as part of cartilage of apart¬ 
ment 

N.Y-People V. Terrell, 277 N.Y.S2d 926, 938, 53 
Misc.2d 32, affd. 291 N.Y.Sld 1002, 30 AD 2d 
644 

19.10. U.S.—U S. v Adams, D.C.Tenn.. 270 F.Supp. 
126, 130. 

Similarly expressed 

(1) “Curtilage” includes all outbuildings used in con¬ 
nection with residence, such as garages, sheds, bams, 
yards and lots connected with and ih close vicinity of 
residence, but open pasture and wooded area beyond 
fenced residential property does not constitute part of 
"curtilage.”—Brinlee v. State, OkhCr., 403 F.2d 253, 
256. 

20.5. Front yard of premises 

Mo.—State v. Buchanan. 432 S.W.2d 342. 344 
Similarly expressed 

“Curtilage,” includes all outbuildings used in connec¬ 
tion with residence, such a.s garages, sheds, bams, yards, 
and lots connected with and in close vicinity of resi¬ 
dence, but open pasture and wooded areas beyond 
fenced residence property would not constitute part of 
“curtilage.”—Hunsucker v. State, OklCr,, 475 P.2d 
618, 621. 



CURTILAGE 

Page 84 

21. Held not included 

(15) Open fields which were clearly separated from 
farm buildings and were about one quarter to one half 
mile distant therefrom.—McDowell v. U.S., C.A.S.D., 
383 F.2d 599, 603. 

page 85 

Phrases, 

page 86 

Additional phrases are set out in the 
note 

39.1. Phrases 

(1) “House and curtilage” is such space as is neces¬ 
sary and convenient, and is habitually used for family 
purposes, including adequate yard, garden, and room for 
necessary outbuildings.—Collier v. King, 170 So.2d 632, 
635, 251 Miss. 607. 

page 87 

CUSTODIAL. The term is defined as 
being related to watching and protect¬ 
ing rather than seeking to cure.^’’^ 

59.7. U.S.—Coe V. Secretary of Health, Educ. and 
Welfare, C.A.N.C., 502 F.2d 1337, 1340. 

CUSTODIAL INTERROGATION. 
The term, within the meaning of the 
Miranda decision, means questioning 
initiated by law enforcement officers 
after a person has been taken into 
custody or otherwise deprived of his 
freedom of action in any significant 
way.^®'*° 

59.10. U.S.—U.S. V. Montos, C.A.FTa.. 421 F.2d 215, 
222—U.S. V. Bekowies, C.A.Or., 432 F.2d 8, 12. 
Ariz.-State v. HaU, 468 P.2d 598, 600, 12 Ariz.App. 
147. 

Cal.—People v. Califano, 85 Cal.Rptr. 292, 297, 5 
C.A.3d 476. 

Fla.—Young v. State, 234 So,2d 341, 343. 

Kan—State v. FrizzeU, 485 P.2d 160, 164, 207 Kan. 
393. 

Ohio-State v. Watson, 275 N.E2d 153, 160, 28 Ohio 
St.2d 15. 

Md.—Bemos v. State, 268 A.2d 568, 570, 571, 10 
MdApp. 184—Mulligan v. State, 271 A.2d 385, 
387, 10 Md-App. 429. 

N.M.—State v. Lindsey, App., 464 P.2d 903, 909, 81 
N.M. 173. 

Similarly defined 

(1) “Custodial interrogation” is questioning initiated 
by police after person has-been deprived of his freedom. 
—Brown v. U.S., D.C.App., 278 A.2d 462, 466. 

In police station or in home 
“Custodial interrogation” for purpose of rule relating 
to warning of defendant’s constitutional rights is not 
limited to questioning within confines of police station 
and may well occur even in one’s own home.—State v. 
Myers, Or. 487 P.2d 663, 665, 6 Or.App. 219. 

CUSTODIAN. 

62, N.Y.— CJ,S. cited in Tadian v. Continental For¬ 
warding, Inc., 308 N.Y.S.2d 148, 150, 33 A.D.2d 
334, affd. 266 N.E2d 824, 27 N.Y.2d 930, 318 
N.Y.S.2d 145. 
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CUSTODY. 

77.5, Iowa—CJJS. cited in State v. Schmitt, 290 
N.W.2d 24, 28. 

N.Y.—CJA quoted at length in Viviano v. Jewelers 
Mut Ins. Co.. 454 N.Y.S.2d 404, 407, 115 Misc.2d 
518. 


77.10. Similarly defined 

(1) “Custody” means judicial or penal safekeeping, 
control with such actual or constructive possession as 
fulfills purpose of law or duty requiring it, or imprison¬ 
ment or durance; it is detainer of person by virtue of 
lawful process or authority or actual imprisonment, 
detention, charge, control, or possession; term is elastic 
and may mean actual imprisonment or physical deten¬ 
tion or mere power, legal or physical, of imprisoning or 
of taking manual possession.—People v. Arnold, 58 
Cal.Rptr. 115, 120, 426 P.2d 515, 66 C.2d 438. 

The meaning of the word “custody"' 
varies depending upon the context in 
which it appears; it is an elastic 
term.'^’-^^ 

77.20. Iowa—State v. Schmitt, 290 N.W.2d 24. 28. 
77.25. Iowa—State v. Schmitt, 290 N.W.2d 24. 28. 

81,5. Not free to go 

A person is in “custody,” when that person is not free 
to go.—people V. Schwartz, 279 N.Y.S.2d 477, 480, 481, 
53 Misc.2d 635. 

83. Similarly expressed 

(I) Va.—Aetna Ins. Co. v. Kaplan, 141 S.E.2d 725, 
727, 206 Va. 1. 
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85, Conn.-State v. Smyreki, 236 A.2d 714, 716, 4 
Conn.Cir. 550. 

State v. Smyrski, Qr.A.D., 236 A.2d 714, 716, 4 
Conn.Cir. 550. 

Va.—Aetna Ins. Co. v. Kaplan, 141 S.E.2d 725, 727, 
206 Va. 1. 

87. Conn.—State v, Smyrski, 236 A.2d 714, 716, 4 
Conn.Cir. 550. 

State V. Smyrski, Cir.A.D., 236 A.2d 714, 716, 4 
Conn.ar. 550. 

Va.—Aetna Ins. Co. v. Kaplan, 141 S.E.2d 725, 727, 
206 Va. 1. 

87.5. Similarly defined 

(1) Power or authority to guide or manage, 

N.Y.—Klock V. Allstate Ins. Co., 230 N.Y.S.2d 555, 
559. 34 Misc.2d 990. 

Okl.—Employers Mut. Cas’ Co. v. Hart, 422 P,2d 422, 
425. 

87.10. Ind.—Horlock v. Oglesby, 210 N.E.2d 56, 57, 
141 Ind.App. 690. 

87.15. Similarly defined 

(1) The act or duty of guarding and preserving (as by 
a duly authorized person or agency). 

N.Y.—Klock V, Allstate Ins. Co., 230 N.Y.S.2d 555, 
559, 34 Misc.2d 990. 

Okl.—Employers Mut. Cas. Co, v. Hart, Okl., 422 P.2d 
422, 425. 

87.20. Similarly expressed 
N.Y.—CJ.S. dted in Tadian v. Continental Forward¬ 
ing, Inc., 308 N.Y.S.2d 148, 150, 33 A.D.2d 334, 
affd. 266 N.E.2d 824, 27 N.Y.2d 930, 318 N.Y.S.2d 
145. 

90.5. Similarly expressed 

(1) Custody means bare control or cate of thing or to 
be in charge of, keep or manage.—State v. Robinson, 
212 A.2d 833, 835, 3 Conn.Cir. 273. 

90.10. Supervision and control 

La.—Smith v. Chemical Const. Corp., App., 215 So.2d 
530, 531—Wilcox v. American Oil Co., La.App., 
215 So.2d 402, 404. 

92, Applied to those accused of crime 
Pa.—Com. V. Jones, 236 A.2d 834, 836, 211 Pa.Super. 
366. 
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Additional phrases have been adjudi- 
cated."^'* 

40.1. Police custody 

Defendant was in “police custody”, for purposes of 
Miranda warnings, when he was under arrest and in 
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police automobile.—Franklin v. State, 252 A.2d 487, 
491, 6 Md.App. 572. 

page 93 

CUSTOMER. 

page 94 

Other phrases, 

12.5. Phrases 

(3) “Customer-directed give-up” or “give-up” is part 
of commission which stockbroker who handles securities 
for mutual fund surrenders to stockbroker who has sold 
to public new shares of fund or provided statistical 
information for fund or its manager.—Moses v. Burgin, 
D.C.Mass., 316 F.Supp. 31, 35. 

CUSTOMS AND 
USAGES 

Effective November 1, 1980, any 
reference In any statute or regulation 
of the United States to the customs 
court must be deemed to be a refer¬ 
ence to the court of internationai 
trade. 

§ 1. Definitions, Distinctions, and 
Status 

page 97 

1, Pa.—Lanigan v. Lewis, 232 A.2d 50, 210 Pa.Super. 

273. 

Similar definitions 

(3) U.S.—Lipschutz v. Gordon Jewelry Corp., D.C. 
Tex., 373 F.Supp. 375. 

(4) Ariz.-—Corbin-Dykes Elec. Co. v. Burr, 500 P.2d 
632, 18 Ariz.App. 101. 

La.—Harrington v. Upchurch, App., 331 So. 2d 506, 
cert, den., Sup., 337 So.2d 222. 

2. Source of law 

La.—Welcker v. Welcker, App., 342 So.2d 251, writ 
den., Sup., 343 So.2d 1077. 

4. Idaho—Commercial Ins. Co. v. Hartwell Excavat¬ 
ing Co., 407 P.2d 312, 89 Idaho 531. 
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8.5. Hawaii—State by Kobayashi v. Zimring, 566 
P.2d 725, 58 Haw. 106. 

9. U.S.—Nanakuli Paving and Rock Co. v. Shell Oil 

Co., Inc., CA.Hawaii, 664 F.2d 772. 

9.10, Mo.—State ex rel. H. K. Porter Co. v. Nangle, 
App., 405 S.W.2d 501. 

10. Idaho—Commercial Ins. Co. v. Hartwell Excavat¬ 
ing Co., 407 P.2d 312, 89 Idaho 531. 

10.10. U.S.—^Eskimo Pie Corp. v. Whitclawn Dairies, 
Inc., D.C.N.Y., 284 F.Supp. 987. 

11. U.S.—U.S. for Use of E & R Const. Co„ Inc. v. 
Guy H. James Const. Co., 390 F.Supp. 1193, affd., 
U.S. V. Guy H. James Const. Co., D.C.Tenn., 489 
F.2d 756. 

13.5. General function 

Idaho—Commercial Ins. Co. v. Hartwell Excavating 
Co., 407 P.2d 312, 89 Idaho 531. 

§ 2. Requisites and Validity 
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14. N.Y.—Shaw V. Dreyfus & Co., 314 N.Y.S.2d 372, 
64 Misc.2d 122. 

All or a number of these essentials, etc. 

Ala.—Mall Gift Cards. Inc. v. Wood. 261 So.2d 31, 288 
Ala. 355. 

Ind.—Clark Advertising Agency, Inc. v. Avco Broad¬ 
casting Corp., 383 N.E.2d 353, 178 Ind.App. 451. 
Mich.—Congregation B’Nai Sholom v, Martin. 173 
N.W.2d 504, 382 Mich. 659. 

Nev.—Chapp v, Peterson, 397 P,2d 5, 80 Ncv. 555. 
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Tex —Flagg Realtors, Inc v Marvel, Civ.App, 509 
S W 2d 885, err ref no rev err 

14.S. U.S —Premier Elec Const Co v Miller-Davis 
Co, DC III, 291 F.Supp 295, affd, CA, 422 
F 2d 1132, cert den 91 S.Ct 56, 400 U S 828, 27 
L.Ed 2d 58—CJ.S. cited In Alamo Barge Lines, 
Inc V Rim Mantime Co., Ltd, D C La, 596 
FSupp. 1026, 1036 

Ill—Katz V Brooks, 212 NE2d 508, 65 m.App.2d 
155—Metro-Goldwyn-Mayer, Inc v ABC-Great 
States, Inc., 291 NE2d 200, 8 IllApp3d 836— 
Marler v Moultne-Sheiby Farm Service, 295 
NE 2d 744, 11 Ill App 3d 204 

Nev —Chapp v. Peterson, 397 P 2d 5, 80 Nev 555 

N.J.—Kromsch v Howard Sav Inst, 382 A 2d 64, 154 
N J.Super. 576, affd m part, revd in part on oth 
grds 392 A 2d 178, 161 NJ Super 592. 

Or.—State Highway Commission v. Bauman, 517 P2d 
1202, 16 Or App. 275 

Tex—Arnold D Kamen & Co. v. Young, Civ App., 
466 S.W 2d 381, err ref no rev err 

14,10. N Y.—C.J.S. cited in Libraine Hachette, S A 
v Pans Book Center, Inc , 309 N Y S.2d 701, 704, 
62 Misc 2d 873 

14.15. U S.—General Motors Corp. v. Pennsylvania 
R Co , D C N Y., 357 F.Supp. 646, affd, C.A , 
506 F2d 1395, two cases 

§ 3, -— Antiquity 
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16.50. Held not sufficiently ancient 

U S —du Pont de Nemours Intern. S.A. v. S.S. Mor- 
macvega, D C N Y , 367 F Supp 793, affd , C.A , 
493 F.2d 97—City Sav, and Loan Ass’n v General 
Ins. Co. of Araenca, DC Cal, 386 FSupp. 1210. 

16.60. Idaho—Commercial Ins. Co. v, Hartwell Exca¬ 
vating Co., 407 P 2d 312, 89 Idaho 531. 

Ill—Solomon v City of Evanston, 331 N E2d 380, 29 
Ill App.3d 782. 

Mo,—Buxton v Harsh, App, 631 S W,2d 95 

22. Constructive knowledge 

U.S.—Nanakuh Paving and Rock Co. v. Shell Oil Co., 
Inc , C A.Hawaii, 664 F.2d 772. 

Cal—Heggblade-Marguleas-Tenneco, Inc. v Sunshine 
Biscuit, Inc, 131 CalRptr 183, 59 CA3d 948 

24. Tex.—Englebrecht v. W. D Brannan & Sons, 
Inc, Civ App , 501 S W 2d 707 

Usage not established 

Hawaii—State by Kobayashi v. Zimnng, 566 P.2d 725, 
58 Haw. 106. 
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25. Colo.—Threadgill v Peabody Coal Co., 526 P.2d 
676, 34 Colo App 203 

§ 4 . -Certainty and Uniformity 

26. Mich —St, Gabriel Parish Credit Union v Barnett 
Pontiac, Inc., App., 167 N.W.2d 459, 16 Mich 
App 1. 

N.J —Kronisch v. Howard Sav, Inst., 382 A 2d 64, 154 
N J Super. 576, affd. in part, revd. in part on oth. 
grds. 392 A 2d 178, 161 N J.Super. 592. 

page 102 

26.25. Ga.—National City Bank of Rome, v. Motor 
Contract Co. of Rome, 166 S.E.2d 742, 119 Ga. 
App, 208. 

Ill.—Solomon v City of Evanston, 331 N.E.2d 380, 29 
III App.3d 782. 

§ 7 . -Continuity 

page 103 

35. Or.—State Highway Commission v Bauman, 517 
P.2d 1202, 16 Or App 275. 


§ 8. — Generality 

page 104 

37.50. Tex—Home Ins, Indem, Co v. Gutierrez, Civ 
App, 409 S W 2d 450 err ref no rev err 

38. Colo.—Threadgill v Peabody Coal Co, 526 P2d 
676, 34 Colo.App 203. 

Idaho—Commercial Ins Co v Hartwell Excavating 
Co, 407 P2d 312, 89 Idaho 531 

W Va —Lowe v. Guyan Eagle Coals, Inc, 273 S E 2d 
91 

Size of place immaterial 

Alaska—Graham v Rockman, 504 P2d 1351 

page 105 

39. Alaska—Graham v Rockman, 504 P2d 1351 

Cal —Heggblade-Marguleas-Tenneco, Inc v Sunshine 

Biscuit, Inc, 131 CalRptr 183, 59 CA3d 948 

NY—Shaw v Dreyfus & Co, 314 N.YS2d 372, 64 
Misc2d 122. 

Tex—Home Ins. Indem, Co v. Gutierrez, Civ App, 
409 S.W 2d 450, err ref no rev err. 

44. U.S.—Berman v New Hampshire Jockey Club, 
Inc, D.CN.H, 324 F.Supp. 1156. 

§ 9 . - — Knowledge and Notoriety 

page 107 

61.50. U.S —W G Cornell Co. of Washington, D C, 
Inc v. U.S., 376 F.2d 299, 179 Ct.Cl. 651. 

du Pont de Nemours Intern. S A. v. S S. Mor- 
macvega, D C N Y, 367 F Supp 793, affd, C.A, 
493 F.2d 97. 

Ind,—Wnght Mfg Corp. v. Scott, 360 N.E2d 2, 172 
Ind App 154, app after remand 375 N.E.2d 278, 
176 IndApp. 365. 

Tex —Emsco Screen Pipe Co of Tex. v Heights Muf¬ 
fler Co.. Civ App, 420 S W.2d 179. 

62. U S —C,J.S. cited in Montgomery Ward & Co. v. 
Steele, CA.Mo., 352 F.2d 822, 830—Local Union 
No. 11, Intern Broth, of Elec. Workers v. Jandon 
Elec Co., C A Cal. 429 F.2d 584. 

Belcher v. Birmingham Trust Nat Bank, DC 
Ala, 348 F.Supp. 61, stay den 395 F.2d 685. 

Ark—Ventun, Inc. v. Adkisson, 552 S.W.2d 643, 261 
Ark. 855 

III—Katz V. Brooks, 212 NE.2d 508, 65 Ill. App 2d 
155. 

Or.—Pacific Horizon Distributing, Inc v. Wilson, 439 
P 2d 874, 249 Or. 591. 

Utah—Holley v Federal-American Partners, 507 P2d 
381, 29 Utah2d 212. 

page 108 

63. U.S.—St. Louis Southwestern Ry. Co. v. Garvey 
Elevators, Inc., C A.Tex, 505 F.2d 625, 

Cross County Leasing Corp. v. Ryder Truck 
Rental, Inc., D.CVa., 302 FSupp. 1274, affd., 
C.A, 432 F.2d 781—Belcher v. Birmingham Trust 
Nat. Bank, D.C.Ala., 348 F.Supp. 61, stay den. 395 
F 2d 685. 

Alaska—Graham v. Rockman, 504 P.2d 1351. 

Colo.—Threadgill v Peabody Coal Co., 526 P 2d 676, 
34 Colo.App 203. 

Ill—Fifteenth Ave. Christian Church v Moline Heating 
& Const Co, 265 N.E.2d 405, 131 Ill.App.2d 766. 

Mo—Buxton V. Harsh, App., 631 S.W.2d 95. 

Vt.—Laraboume v. Manchester Country Properties, 
Inc., 374 A.2d 122, 135 Vt 178 

Published in Federal Register 

U.S.—R-T Leasing Corp. v. Ethyl Corp., 494 F.Supp. 
1128 

page 109 

66. Or.—George v. School Dist No. 8R of Umatilla 
County, 490 P.2d 1009, 7 Or.App. 183. 

page 110 

66.5. U.S—Alfred A Altimont, Inc. v, U.S., 579 
F.2d 622. 217 CtCl 628 


NJ—Kromsch v, Howard Sav. Inst, 382 A 2d 64, 154 
N J.Super 576, affd in part, revd in part on oth 
grds 392 A 2d 178, 161 NJ Super. 592. 

67. Single transaction 

Ill—Katz v Brooks, 212 N.E2d 508, 65 IIlAppld 
155. 

68.5. N J —Kromsch v. Howard Sav Inst, 382 A 2d 
64, 154 N.J Super. 576, affd in part, revd. in part 
on oth grds 392 A 2d 178, 161 N.J Super. 592 

69. U.S.—Gholson, Byars & Holmes Const Co v 
US, 351 F 2d 987, 173 CtCl 374. 

71. Idaho—Commercial Ins. Co. v Hartwell Excavat¬ 
ing Co, 407 P.2d 312, 89 Idaho 531 

72.5. Ala —Jewell v, Jackson & Whitsitt Cotton Co, 
313 So 2d 157, 294 Ala. 112, app after remand 
331 So.2d 623 

page 111 

79. La —Smith v Westervelt, App , 356 So.2d 463 

80. U.S—Flower City Painting Contractors, Inc. v. 
Gumma Const Co , C A N Y , 591 F.2d 162 

84. Ill—Katz V. Brooks, 212 N.E.2d 508, 63 III- 
App.2d 155. 

page 112 

8^. Wash —C.J.S. cited in Employers Mut. Liability 
Ins. Co. of Wis. V. Zunch Ins. Co, 409 P.2d 165, 
67 Wash 2d 568 

page 113 

98. Tex —Gulf Coast State Bank v Emenhiser, Civ. 
App, 544 SW,2d 722, revd. on oth grds., Sup, 
562 S W 2d 449 

6. Imputed knowledge 

U.S.—du Pont de Nemours Intern. SA. v. S.S. Mor- 
macvega, DC.NY., 367 F.Supp 793, affd., C.A., 
493 F.2d 97. 

page 115 

20.5. Cal—Skyways Aircraft Ferrying Service, Inc v, 
Stanton, 51 Cal Rptr. 352, 242 C A.2d 272. 

31. N.Y.—CJ.S. cited in DeVita v. Rand McNally & 
Co., 256 N Y S 2d 9, 44 Misc 2d 906. 

§ 10. ■—- Legality 

page 116 

35.50. U.S —Wymard v. McCloskey & Co.. C.A Pa, 
342 F.2d 495, cert. den. 86 S.Ct. 52, 382 U.S. 823, 
15 L Ed 2d 68. 

Ala.-Maddox v Hunt, 202 So 2d 543, 281 Ala. 335, 28 
A.L.R 3d 1373 

Ga.—Newman v James M. Vardamen & Co., Inc, 293 
S.E 2d 462, 162 Ga.App. 878 

Ill—Vermilion County Production Credit Ass’n v Iz- 
zard, 249 N E.2d 352, 11 IllApp.2d 190. 

35.55. Ga.—Kamensky v. Southern Oxygen Supply 
Co, 193 S.E2d 164, 127 GaApp 343. 

La—Carney v State Farm Mut. Automobile Ins. Co, 
App., 335 So.2d 759, application den., Sup., 339 
So.2d 20 

35.65. Ga —National City Bank of Rome v. Motor 
Contract Co. of Rome, 166 SE.2d 742, 119 Ga, 
App 208. 

La,™Day v. National-U.S. Radiator Corp., App, 117 
So.2d 104, revd. in part on oth. grds. 128 So.2d 
660, 241 La 288. 

35.70. Ga.—Kamensky v. Southern Oxygen Supply 
Co., 193 S.E.2d 164, 127 Ga.App. 343. 

35.90. Cal—Hayward Tamkin & Co. v. Carpenteria 
Inv. Co, 71 CalRptr. 462. 265 CA.2d 617. 

La.—State v. Mitchell, 337 So.2d 1186. 

36. Ala.—Mall Gift Cards, Inc. v. Wood, 261 So.2d 
31, 288 Ala. 355. 

Wis.—Mattel v, Malofsky, 165 N.W.2d 406, 42 Wis.2d 
16. 

Under Uniform Cominercial Code 

Ill—Vermilion County Production Credit Ass’n v. Iz- 
zard, 249 N.E.2d 352, 111 IllApp.2d 190. 
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36.5. Tex,—Corso v. Carr, App. 2 Dist., 634 S.W.2d 
804, err. ref. no rev. err. 

Construction business 

Idaho—Commercial Ins. Co. v. Hartwell Excavating 
Co., 407 P.2d 312, 89 Idaho 531. 

Corporations and partnerships 

U.S.—Belcher v. Birmingham Trust Nat. Bank, D.C. 
Ala., 348 F.Supp. 61, stay den. 395 F.2d 685. 

page 118 

39, Tex.— CoTSO v, Qrr, App. 2 Dist., 634 S.W.2d 
804, err. ref. no rev. err. 

40. Ala.—Occidental Fire & Cas. Co. v. Eidson, 182 
So.2d 375, 279 Ala. 111. 

page 119 

47. Colo.—Threadgill v. Peabody Coal Co., 526 P.2d 
676, 34 Colo.App, 203. 

Del.—State ex rel. State Bd. of Examiners in Optometry 
V. Kuhwald, 389 A.2d 1277. 

D.C.—Cohen v. District of Columbia Nat. Bank, D.C., 
382 F.Supp. 270. 

Md.—Beneficial Finance Co. of Landover v. Adminis¬ 
trator of Loan Laws, 272 A.2d 649, 260 Md. 430. 

N.y.—International Harvester Co. v. Town of Ellery, 
285 N.Y.S.2d 104, 28 A.D.2d 1081. 

Pa.—Com. V. Schwartz, 233 A.2d 904, 210 Pa.Super. 
360, order affd. 248 A.2d 506, 432 Pa. 522, cert, 
den. 90 S.Q. 2161. 398 U.S. 957, 26 LEd.2d 541. 

page 120 

49.10. Not considered 

Ala.-Ma]l Gift Cards, Inc. v. Wood, 261 So.2d 31, 288 
AU. 355.' 

49.30, HI.—Solomon v. City of Evanston, 331 N.E2d 
380, 29 Ill.App.3d 782. 

La.—Louisiana Sav. Ass’n v. Trahan, App. 3 Cir., 415 
So.2d 592, writ den., Sup., 420 ^.2d 445. 

Neb.-State v. Guy, 242 N.W.2d 864, 196 Neb. 308. 

Pa.—Lanigan v. Lewis, 232 A.2d 50, 210 Pa.Super. 273. 

50. Iowa—CJ.S. dted in Lemke v. Mueller, 166 
N.W.2d 860, 867. 

Mo.—State ex inf. Danforth v. Dale Curteman, Inc., 
480 S.W.2d 848. 

Newell V. Peters, App., 406 S.W.2d 814. 

Statute of frauds 

Ala— Man Gift Cards, Inc. v. Wood, 261 So.2d 31, 288 
Ala: 355. 

N.D.—Dangerfield v. Markel, 222 N.W.2d 373, app. 
after remand 252 N.W.2d 184, app. after remand 
278 N.W.2d 364. 

page 121 

52. N.M.—CJJS, cited in Sanchez v. J. Barron Rice, 
Inc., 427 P.2d 240, 245, 77 N.M. 717. 

54. La.—Carney v. State Farm Mut. Automobile Ins. 
Co., App., 335 So.2d 759, application den.. Sup., 
339 So.2d 20. 

page 122 

58. Tex.—Kollman v. Hunnicutt, Civ.App., 385 
S.W.2d 600, 

§ 13. -Reasonableness 

61. Colo.—Threadgill v, Peabody Coal Co., 526 P.2d 
676, 34 CoIo.App. 203. 

Does not always define conduct of reasonable 
man 

Wash.—Peterson v. Pacific First Federal Sav, and Loan 
Ass’n, 598 P.2d 407, 23 Wash.App. 688. 

§ 14. Application, Operation, and 
Effect 

page 124 

68. U.S—U.S. V, Briggs Mfg. Co., C.A.Wash., 460 
F.2d 1195. 


Hawaii—State by Kobayashi v. Zimring, 506 P.2d 725, 
58 Haw. 106. 

Ill—Chicago Bridge & Iron Co. v. Reliance Ins. Co., 
264 N.E.2d 134, 46 m.2d 522. 

La.—Fontenot’s Rice Drier, Inc. v, Farmers Rice Mill¬ 
ing Co., Inc., App., 329 So,2d 494, writ den., Sup., 
333 So.2d 239. 

Mich.—North American Steel Corp. v. Siderius, Inc., 
254 N.W.2d 899, 75 Mich.App. 391. 

Miss.—O. J. Stanton and Co., Inc. v, Mississippi State 
Highway Commission, 370 So.2d 909. 

Mo.—City of Webster Groves v. Institutional and Pub¬ 
lic Emp. Union, App., 524 S.W.2d 162. 

N.Y.—Chase Manhattan Bank, N.A. v. Mehlman, 398 
N.Y.S.2d 686, 59 A.D.2d 694, affd. 386 N.E.2d 
833, 46 N.Y.2d 802, 413 N.Y.S.2d 922. 

Tex,—Panama-Williams, Inc. v. Lijwey, Civ.App., 576 
S.W.2d 426, err. ref. no rev. err. app. after remand 
611 S.W.2d 917, err. ref. no rev. err. 

Uniform Commercial Code 
U.S.—Securities and Exchange Commission v. Crofters, 
Inc., D.C.Ohio, 351 F.Supp. 236. 

N.Y.—Cohen v. Bratt & Doxey Supply Co., 379 N.Y. 
S.2d 155, 51 A.D.2d 719. 

N.D.—Peoples Bank and Trust v. Reiff, 256 N.W.2d 
336, 

Noncompetition covenants in land leases in res¬ 
taurant industry 

Ind.—Howard D. Johnson Co. v. Parkside Development 
Corp., 348 N.E.2d 656, 169 Ind.App. 379- 
69. Existence of defect in product 
U.S.—Wisconsin Elec. Power Co. v. Zalea Bros., Inc., 
D.CWis., 443 F.Supp. 946, affd., C.A., 606 F.2d 
697. 

69.5. N.J.—Kronisch v. Howard Sav, Inst., 382 A.2d 
64, 154 N.J.Super. 576, affd. in part, revd. in part 
on oth. grds. 392 A.2d 178, 161 N.J.Super. 592. 
Tex.—Ward v. City of San Antonio, Civ.App., 560 
S.W,2d 163, err. ref. no rev. err. 

69.10, U.S.—Stonehockcr v. General Motors Corp., 
C.A.S.C., 587 F.2d 151. 

N.J.—Kronisch v. Howard Sav. Inst., 382 A.2d 64, 154 
NJ.Super. 576, affd. in part, revd. in part on oth. 
grds. 382 A.2d 178, 161 N.J.Super. 592. 

Tex.—Ward v. City of San Antonio, Civ.App., 560 
S.W.2d 163, err. ref. no rev. err. 

The effect of usage and custom in 
the field of tort liability is more limited 
than in suits based upon contract.^’ ” 

69.11. Tenn.—J. Avery Bryan, Inc. v. Hubbard, 225 
, S.W.2d 282, 32 Tenn.App.. 648. 

Evidence of custom inapplicable 
Cal.—Banks v. Board of Pharmacy, Dept, of Consumer 
Affairs, 2 Dist., 207 Cal.Rptr. 835, 161 C.A.3d 708. 
Negligent custom overridden by judicial deci¬ 
sion 

U.S,—Sa:urities and Exchange Commission v. Crofters, 
Inc., D.C.Ohio, 351 F.Supp. 236. 

69.15. Conn.—Southern New England Tel. Co. v. 
D’Addario Const. Co., Inc., 363 'A.2d 766, 33 
Conn.Sup. 596. 

N.Y—Miner v. Long Island Lighting Co., 353 N.E.2d 
805, 40 N.Y.2d 372, 386 N.Y.S.2d 842. 

Tex.—Raney v. Uvalde Producers Wool & Mohair Co„ 
Inc., Civ.App., 571 S.W.2d 199, err. ref. no rev. err. 

§ 17. -Construed Strictly 

page 125 

77. U.S.—Oelco Builders & Buijay Const. Corp. v. 

U.S., 369 F.2d 992, 177 ChCI. 1025. 

Mass.—Mitchell v. Pierce, 404 N.E.2d 1269, 10 Mass. 
App. 813. 

§ 18 . -Construction of Constitu¬ 

tions^ Statutes, and Charters 

82. U.S.—Jones v. Chaney & James Const. Co., C.A. 
Ala., 399 F.2d 84. 


La.—Harrington v. Upchurch, App., 331 So.2d 506, 
cert, den.. Sup., 337 So.2d 222. 

N.Y—Town of Trenton v. Greene, 358 N.Y.S.2d 660, 
78 Misc.2d 976. 

83. N H.—C.J.S. cited in Sigel v. Boston & M.R.R., 
216 A,2d 794, 805, 107 N.H. 8. 

§ 19 . -Particular Relations and 

Callings 

72. Neb.—R. D. Lowrence, Inc. v. Peterson, 178 
N.W.2d 277, 185 Neb. 679. 

page 126 

90. Ind.—In re Lockyear, 305 N.E 2d 440, 261 Ind. 
448. 

95. Duties of directors 

U.S.—Federal Deposit Ins. Corp. v. Boone, D.C.Okl, 
361 F.Supp. 133. 

96, U.S.—Sabatino v. Curtiss Nat. Bank of Miami 
Springs, C.A.Fla., 446 F.2d 1046. 

D.C.—C.JJS, cited in Cohen v. District of Columbia 
Nat. Bank, D.C., 382 F.Supp. 270, 282. 

Tex.—Insurance Co. of North America v. Fredonia 
State Bank, Civ.App., 469 S.W.2d 248. 

Custom not relevant 

Mont.—Sun River Cattle Co., Inc. v. Miners Bank of 
Montana N.A., 521 P.2d 679, 164 Mont. 237, op. 
supp. 525 P.2d 19, 164 Mont 479. 

page 127 

3. U.S.—Marcoux v. Mid-States Livestock, Inc., D.C. 
Iowa, 429 F.Supp. 155. Affd., C.A., 572 F.2d 
651, cert. dism. 99 S.Q. 43, 439 U.S. 801, 58 
L.Ed.2d 94. 

page 129 

43. Tenn.—Air Temperature, Inc. v. Morris, 469 
S.W.2d 495, 63 Tenn.App. 90. 

page 130 

54. S.D.—Jamestown Terminal Elevator, Ins. v. Hieb, 
246 N.W.2d 736. 

55. Mass.—Mechanics Nat. Bank of Worcester v. 
Gaucher. 386 N.E.2d 1052, 7 Mass.App. 143. 

64,5. N.J.—Loizeaux Builders Supply Co. v. Donald 
B. Ludwig Co., 366 A.2d 721, 144 N.J.Super. 556, 

page 131 

72. U.S.—Fear Ranches, Inc. v. Berry, C.A.N.M., 503 
F.2d 953. 

77. Minn.-Colby v. Gibbons, 276 N.W.2d 170. 
page 135 

49. N.D,—C.J.S. quoted in Schock v. Ocker Ins. 
Corp., 248 N.W.2d 786, 791. 

Tex.—Houston General Ins. Co. v. Lane Wood Indus¬ 
tries, Inc, Civ.App., 571 S.W.2d 384. 

Duty to deal fairly cannot be delineated by 
custom 

Cal.—Silberg v. California Life Ins. Co., 113 Cal.Rptr. 
711, 521 P.2d 1103, II C.3d 452. 

§ 20. -Creation and Existence 

of Contract 

page 142 

49.50. U.S.—Franklin Research & Development 
Corp. V, Swift Elec. Supply Co., C.A.N.Y., 340 
F.2d 439. 

Ala.—Reynolds Bros. Lumber Co. v. W. S. Newell 
Const. Co., 224 So.2d 899, 284 Ala. 352. 

Ind—Prudential Ins. Co. of America v. Executive Es¬ 
tates, Inc., 369 N.E2d 1117, 174 Ind.App. 674. 

Mo—Kohn V. Cohn, App., 567 S.W,2d 441-Buxton v. 
Harsh, App., 631 S.W.2d 95. 

Renewel of contract 

Iowa—Harper v. Cedar Rapids Television Co., Inc., 244 
N.W.2d 782. 



25 CJS 7 


CUSTOMS AND USAGES § 23 

Page 148 


so. Ala—Occidental Fire & Cas Co v Eidson, 182 
So 2d 375, 279 Ala. 111 

Anz —Corbin-Dykes Elec Co v Burr, 5(X) P 2d 632, 
18 Anz App 101 

Ark—Williams v Lee. 493 S W 2d 122, 254 Ark 305 
Cal —Hayward Tamkin & Co v Carpentena Inv, Co , 
7J Cal Rptr 462, 265 CA2d 617—Santandrea v 
Siltec Corp, 128 Cal.Rptr 629, 56 CA3d 525 
Ga —White Lumber Sales, Inc v C Bnnson Lamb & 
Son6 Lumber Co , 175 S E 2d 81, 121 Ga App 702 
Ill—Chisolm V Stephens, 365 NE2d 80, 7 Ill Dec 
795, 47 Ill App, 3d 999 

Kan —Trimble v Coleman Co., 437 P 2d 219, 200 Kan 
350 

Mo —Kohn V Cohn, App , 567 S W.2d 4-11—Buxton v 
Harsh, App, 631 SW.2d 95 
Nev —Chapp v Peterson, 397 P 2d 5, 80 Nev 555 
N C —C.J.S, cited in Musgrave v Mutual Sav & Loan 
Ass'n, 174 S E 2d 820, 825, 8 N C App 385 
Tex —C.J.S. cited in Galaxy Boat Mfg Co v East End 
State Bank, App. 14 Dist. 641 SW2d 584, 587 
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51. Ill—Cole V. Brundage. 344 NE2d 583, 36 Ill 
App 3d 782. 

52,5, Ark—Farmers Co-op Ass’n v, Phillips, 422 
S W2d 418, 243 Ark 809 

54. U S —Premier Elec Const Co. v Miller-Davis 
Co. C A Ill, 422 F 2d 1132, cert den 91 S Ct. 56, 
400 U S. 828, 27 L Ed 2d 58 

Marwil V Baker, D.CMich., 499 FSupp 560 
N.M —Gordon v New Mexico Title Co, 421 P 2d 433, 
77 NM. 217 

Wash—Industrial Electnc-Seattle, Inc. v Bosko, 410 
P.2d 10, 67 Wash.2d 783 

55. U.S.—Luna Bros & Co, Inc v Pielet Bros 
Scrap Iron & Metal, Inc., C.A Ill., 600 F 2d 103 

§21. - Interpretation of Con¬ 

tract in Writing in General 

56. US—Everett Plywood Corp v. U.S., 512 F2d 
1082, 206 Ct Cl 244 

Colo—Colorado Bank &. Trust Co v Western Slope 
Investments, Inc , 539 P.2d 501, 36 Colo App. 149 
Ga—General Forms, Inc v Continental Cas Co, 179 
S E 2d 522. 123 Ga App. 52. 

Ill,—C.J.S. cited in Fifteenth Ave Christian Church v 
Moline Heating & Const Co, 265 N E.2d 405, 408, 
131 Ill App.2d 766 

La.—Velasquez v Custom Built Homes, Inc., App, 246 
So.2d 699 

Mo —State ex rel. H K. Porter Co. v. Nangle, App, 
405 S.W 2d 501 

Tex —Asgrow Seed Co v. Gulick, Civ.App, 420 
S W 2d 438, err. ref no rev. err 
Wyo.—Engle v First Nat. Bank of Chugwater, 590 P.2d 
826. 
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57. U S —U S for Use and Benefit of Shields, Inc v. 
Citizens and Southern Nat Bank of Atlanta, Ga., 
C.A.N C., 367 F 2d 473—Freeman v. Continental 
Gm Co, CA.Miss., 381 F2d 459, reh. den. 384 
F.2d 365—Chase Manhattan Bank v First Marion 
Bank, C.A.Fla., 437 F 2d 1040—^Jamesbury Corp 
V Worcester Valve Co., C.A,Mass, 443 F.2d 205. 

Fidelity & Cas, Co. of New York v Thomas, 
DC.Ala, 315 F.Supp. 89—Chung v Park, D.C 
Pa., 369 F.Supp 959, op. supp. 377 F.Supp. 524. 
Aflfd., C.A., 514 F.2d 382, cert. den. 96 S.Ct. 364, 
423 U.S. 948, 46 L.Ed.2d 282 
Ariz.—National Housing Industries, Inc. v. E L Jones 
Development Co., App., 576 F.2d 1374, 118 Anz 
374. 

Cal.—Verdugo Highlands, Inc. v Security Ins. Co’ of 
New Haven, 49 CalRptr. 736, 240 C.A.2d 527. 
Idaho—Commercial Ins. Co v Hartwell Excavating 
Co., 407 P.2d 312, 89 Idaho 531. 

Ill—Chicago Bridge & Iron Co. v. Reliance Ins Co., 
264 N.E.2d 134, 46 Ill2d 522. 


Mo—E O Dorsch Elec Co v Plaza Const Co, 413 

5 W 2d 167 

Or —George v. School Dist No. 8R of Umatilla Coun¬ 
ty, 490 P 2d 1009, 7 Or App 183 
Pa—Girard Trust Bank v Life Ins Co of North 
America, 364 A 2d 495, 243 Pa Super 152 
Wash -Slender v Twin City Foods, Inc, 510 P 2d 221, 
82 Wash 2d 250 

Test of admissibility 

U S —Brunswick Box Co , Inc v. Coutinho, Caro & 
Co., Inc, CAVa, 617 F2d 355 

page 145 

59. U S —Jones v Chaney & James Const Co., C A 
Ala, 399 F 2d 84—Chase Manhattan Bank v 
First Manon Bank, C A Fla , 437 F 2d 1040—Co¬ 
lumbia Nitrogen Corp v Royster Co, C A Va , 
451 F 2d 3 

Ill.—C.J.S. cited in Fifteenth Ave Christian Church v 
Mohne Heating & Const Co. 265 N E 2d 405, 408, 
131 Ill App 2d 766 

N Y —Salzman v Bowyer Productions, Inc , 344 N.Y 
S.2d 755, 42 A D 2d 531 

59.5. U.S.-U S. for Use and Benefit of Shields, Inc 
V Citizens and Southern Nat. Bank of Atlanta, 
Ga, C A N C, 367 F 2d 473—Baum Associates, 
Inc V. Society Brand Hat Co ,*C A Mo, 477 F 2d 
255 

Ind—Clark Advertising Agency, Inc v Avco Broad¬ 
casting Corp, 383 N.E.2d 353, 178 Ind App 451. 
Tex.—Modine Mfg Co v North East Independent 
School Dist, Civ App, 503 S W 2d 833, err. lef. no 
rev err. 
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59.10. U.S —W. G. Cornell Co of Washington, D.C. 

Inc. V U S., 376 F.2d 299, 179 Ct Cl. 651 
Cal—Aiperson v Mirisch Co, 58 CalRptr. 178, 250 
C A 2d 84. 

D.C —Edmonson v Mosley, App., 259 A.2d 110 
Ill —Fifteenth Ave. Chnstian Church v Moline Heating 

6 Const Co., 265 N.E2d 405, 131 Ill App 2d 766. 
Ind.—Warrick Beverage Corp v. Miller Brewing Co, 

352 N.E.2d 496, 170 Ind App. 114 
Kan —C.J.S. quoted in McAfee v. City of Garnett, 469 
P.2d 295, 299, 205 Kan 269—Reeves v. Pillsbury 
Co , 625 P 2d 440, 229 Kan 423. 

Minn.—Action Time Carpets, Inc v. Midwest Carpet 
Brokers, Inc., 271 NW2d 36. 

Mo.—Forest City v. City of Oregon, App., 569 S.W.2d 
330. 

N. Y,—^Preminger v. Columbia Pictures Corp., 267 N Y 
S 2d 594, 49 Misc.2d 363, affd 269 N.Y S.2d 913, 
25 AD.2d 830, affd. 219 N.E.2d 431, 18 NY.2d 
659, 273 N.Y S 2d 80 

Tex.—C.J.S. cited in Galaxy Boat Mfg. Co. v. East End 
State Bank, App. 14 Dist., 641 S W.2d 584, 587 
59.15. Kan.—C.J.S, quoted in McAfee v. City of 
Garnett, 469 P2d 295, 299, 205 Kan 269. 

60. U.S.—U S V Carr, C.A R 1, 608 F 2d 886 

N J.—Zulla Steel, Inc. v. A & M Gregos, Inc., 415 A.2d 
U83, 174 RJ.Super. 124 
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62, U.S.—Carl Weissman & Sons, Inc. v. Pepper, 
D,C.Mont., 480 F.Supp. 1364. 

Iowa—Ballagh v. Polk-Warren Mut. Ins. Ass’n, 136 
N.W 2d 496, 257 Iowa 1334 
N Y.—Brownie’s Army & Navy Store, Inc v. E J. 
Burke, Jr, Inc., 424 N.YS.2d 800, 72 A.D.2d 171 

Express exclusion 

Tex.—S. K. Y. Inv Corp. v. H. E Butt Grocery Co., 
Civ App., 440 S.W 2d 885 

Wash.—S L. Rowland Const, Co v Beall Pipe & Tank 
Corp.. 540 P 2d 912, 14 Wash.App. 297. 

63. Ill—Bean v. Norfolk and W. Ry., Co, 405 
N.E2d 418, 39 Ill.Dec. 665, 84 IllApp.3d 395. 

N.Y.—City Nat. Bank & Trust Co. of Gloversville v. 
Gloversville Leather, Inc., 360 N.Y.S2d 79, 45 
A.D.2d 508. 


Tex—Turner v Scobey Moving & Storage Co, 515 
S.W.2d 253 

Wash —S L Rowland Const Co v. Beall Pipe & Tank 
Corp. 540 P 2d 912, 14 Wash App 297 
65.10. U.S,—Chase Manhattan Bank v First Manon 
Bank, CAFla, 437 F.2d 1040 
Ga —Warren’s Kiddie Shoppe, Inc v. Casual Slacks, 

l nc, 171 SE2d 643, 120 Ga App 578. 

Implied warranty of fitness for particMlar pur¬ 
pose excepted 

Kan —Geo C Christopher & Son, Inc v Kansas Paint 
& Color Co„ Inc., 523 P 2d 709, 215 Kan. 185, reh 
den 525 P2d 626, 215 Kan 510 
Neb.—Ruskamp v. Hog Builders, Inc., 219 N W 2d 750, 
192 Neb 168. 

§ 22. — Express Incorporation of 
Usage 

66. U S —du Pont de Nemours Intern. S A v S.S. 
Mormacvega, D C.N Y., 367 F Supp 793, affd , 
C,A , 493 F.2d 97, 

Everett Plywood Corp. v US., 512 F2d 1082, 
206 Ct Cl 244. 

Ill—Chicago Bndge & Iron Co v Reliance Ins. Co, 
264 RE 2d 134, 46 III 2d 522 
N.D.—Tong V. Borstad, 231 N W2d 795 
Tex —Oil Ins Ass’n v Royal Indem Co, Civ App, 
519 S.W 2d 148, err ref no rev err 

67. U S —Nanakuli Paving and Rock Co v Shell Oil 
Co , Inc , C A Hawaii, 664 F 2d 77'' 

§ 23. -Explaining Ambiguities 
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68. U S —Franklin Research & Development Corp. v. 
Swift Elec. Supply Co., C A N.Y, 340 F 2d 439— 
U S. for Use and Benefit of Shields, Inc. v. Citi¬ 
zens and Southern Nat Bank of Atlanta, Ga., 
CAN.C, 367 F2d 473—PSG Co. v Memll 
Lynch, Pierce, Fenner & Smith, Inc , C.A.Or., 417 
R2d 659, cert, den 90 SCt 924, 397 U.S. 618, 25 
L Ed 2d 99—National Car Rental System, Inc. v 
Better Monkey Gnp Co., C.A.Tex., 511 F2d 724, 
cert, den 96 S Ct 193, 423 U.S. 894, 46 L.Ed.2d 
126, cert. den. 96 S.Ct. 394, 423 U.S. 986. 46 
L Ed 2d 303. 

W H Edwards Engineenng Corp v. U.S., 161 
CtCl 322—Kenneth Reed Const. Corp v U.S., 
Ct, 475 F.2d 583, 201 Ct.Cl 282 

Doral Hosiei y Corp v Sav-a-Stop, Inc., D C.Pa, 
377 F.Supp 387 

Ala—Reynolds Bros. Lumber Co. v W S Newell 
Const Co., 224 So.2d 899, 284 Ala 352—Mall Gift 
Cards, Inc. v Wood, 261 So.2d 31, 288 Ala 355— 
Jewell V. Jackson v Whitsitt Cotton Co., 313 So.2d 
157, 294 Ala 112. App. after remand 331 So 2d 
623. 

Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P 2d 458, 103 Ariz. 515—Corbm-Dykes Elec. Co 
V Burr. 500 P.2d 632, 18 Ariz,App. 101. 

Ark.—Farmers Co-op. Ass’n v. Phillips, 422 SW2d 
418, 243 Ark. 809. 

Cal—White Point Co. v Herrington, 73 CalRptr. 885, 
268 C.A 2d 458—Spott Elec Co. v. Industnal In¬ 
dem. Co , 106 Cal.Rptr. 710, 30 C.A.3d 797 
Colo —Bassett Const Co. v. Schmitz Painting Contrac¬ 
tors of Colorado, Inc., App., 533 P.2d 503, 

Idaho—Commercial Ins. Co. v Hartwell Excavating 
Co.. 407 P.2d 312, 89 Idaho 531. 

Ill —Perlman v. First Nat Bank of Chicago, 305 
N.E2d 236. 15 IllApp.3d 784, app dism. 331 
N.E2d 65, 60 Ill2d 529. 

Ind.—Wright Mfg. Corp. v, Scott, 360 N,E.2d 2, 172 

l nd. App 154, app, after remand 375 N.E2d 278, 
176 Ind.App. 365. 

Ky.—Martin v. Ben P Eubank Lumber Co., 395 
S W.2d 385—Becker v. Nahm & Turner, Inc , 435 
S.W.2d 750, 36 A.LR.3d 952. 

La —Szush Machine Works, Inc. v. Shell Oil Co., App., 
344 So,2d 699—Par-Co Drilling, Inc, v. Franks 
Petroleum Inc, App., 360 So.2d 642. 
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Md.—Della Ratta, Inc. v. American Better Community 
Developers. Inc., 380 A.2d 627, 38 Md.App. 119. 

Mich.—Congregation B’Nai Sholom v. Martin, 173 
N.W.2d 504, 382 Mich. 659. 

Miss.—O. J. Stanton and Co., Inc. v. Mississippi State 
Highway Commission, 370 So.2d 909. 

Mo.—State ex rel. H. K. Porter Co. v. Nangle, App., 
405 S.W.2d SOI. 

Mont.—State ex rel. Yellowstone Park Co. v. District 
Court of Fourth Judicial Dist. In and For Missoula 
County, 502 P.2d 23, 160 Mont. 262. 

N.Y.—International Harvester Co. v. Town of Ellery, 
285 N.Y.S.2d 104, 28A.D.2d 1081. 

Chajet Design Group, Inc. v. Wamer/Lauren 
Ltd., 431 N.Y.S.2d 275, 106 Misc.2d 159. 

N.D.—CJ5. dted in Tong v. Borstad, 231 N.W.2d 
795, 800. 

Okl.—Hardware Mut. Cas. Co. v. Baker, 445 P.2d 800. 

Pa.—Herre Bros., Inc. v. Rhoads, 79 York 37, 

Tenn.—First Am. Nat. Bank of Nashville v. Hunter, 
App., 581 S.W.2d 655. 

Tex.—Fox V. Gallo, Qv.App., 428 S.W.2d 127, err. ref. 
no rev, err,—S.K.Y. Inv, Corp. v, H.E, Butt Gro¬ 
cery Co., Civ.App., 440 S.W.2d 885. 

Wash.—Industrial Electric-Seattle, Inc. v. Bosko, 410 
P.2d 10, 67 Wash.2d 783. 

General practices of motion picture industry 

U.S,—Bartsch v. Metro-Goldwyn-Mayer, Inc., D.C. 
N.Y., 270 F.Supp. 896. 

Finish hardware contract 

Mass.—Hardware Specialties, Inc. v. Mishara Const. 

Co.. Inc., 311 N.E.2d 564, 2 Mass.App. 277. 

Uncertain and ambiguous tariffs 

U.S.—Chicago, M., St. P. & P.R. Co. v. Pittsburgh-Des 
Moines Steel Co., D.C.Iowa, 411 F.Supp. 518. 

68.5. U.S.—Astro-Space Laboratories, Inc. v. U.S., 
470 E2d 1003, 200 Ct.Cl. 282. 

Kan.—Shepard v. U.S. Fidelity & Guaranty Co., 504 
P.2d 228, 210 Kan. 652. 

Vt.—Pond V. arter, 229 A.2d 248, 126 Vt. 299. 

Contract insuffident in itself 

D.C.—1901 Wyoming Ave. Co-op. Ass’n v. Lee, App., 
345 A.2d 456. 

68,10. U.S.—Bromion, Inc. v. U.S., 411 F,2d 1020, 
188 Q.C1. 31. 

Alaska—Stock & Grove, Inc. v. City of Juneau, 403 
P.2d 171. 

Mo.—Wilson V. Bob Wood & Associates, Inc., App., 
633 S.W.2d 738. 

N.Y.—HNC Realty Co. v. Bay View Towers Apart¬ 
ments, 409 N.Y.S.2d 774, 64 A.D.2d 417. 

Tex.-Fox V. Gallo, Qv.App., 428 S.W.2d 127, err, ref. 
no rev. err. 

§ 24. -Common Words and 

Terms 
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73. U.S.—Gholson Byars & Holmes Const Co. v. 
U.S., 351 F.2d 987, 173 aCl. 374. 

Cal.—LaCount v. Hensd Phelps Const. Co., 145 Cal. 
Rptr. 244, 79 C.A.3d 754. 

Fla.—Fred S. Conrad Const. Co. v. Exchange Bank of 
St. Augustine, App., 178 So.2d 217. 

N.C.—-Peaseley v. Virginia Iron, Coal & Coke Co., 194 

S.E,2d 133, 282 N.C. 585. 

Wash.—Hutson v. Wenatchee Federal Sav. and Loan 
Ass*n, 588 P.2d 1192, 22 Wash.App. 91. 

Business understanding of term 

U.S.—Glassman Const. Co., Inc. v. Maryland Qty Pla¬ 
za, Inc., D.CMd., 371 F.Supp. 1154. 

Technical trade term 

Tex.—H. Molsen & Co., Inc. v. Raines, Civ.App., 534 
S.W.2d 146, err. dism. 

74, U.S.—Gholson, Byars & Holmes Const. Co. v. 
U.S., 351 F.2d 987, 173 Ct.Cl. 374—W. G. Cornell 
Co. of Washington. D.C., Inc. v. U.S., 376 F.2d 
299, 179 Ct.Cl. 651. 

Ness V. National Indem. Co. of Neb., D.C.Alas- 
ka, 247 F.Supp. 944. 
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74.5. Particular words or terms 

(16) Other terms. 

U.S.—Alfred A. Altimont, Inc. v. U.S., 579 F.2d 622, 
217 CtCl. 628. 

Ala.—Bradley v, Jones. 211 So.2d 465, 282 Ala. 331. 

Ky.—Martin v. Ben P. Eubank Lumber Co., 395 
S.W.2d 385. 

Me.—Blue Rock Industries v. Raymond Intern., Inc., 
325 A.2d 66. 

Minn.—Action Time Carpets, Inc. v. Midwest Carpet 
Brokers, Inc., 271 N.W.2d 36. 

N.J.-Ace Stone, Inc. v. Wayne Tp.. 221 A.2d 515, 47 
N.J. 431. 

N.Y.—Robert A. Bories, Inc. v. Westinghouse Broad¬ 
casting Co., 288 N.Y.S.2d 697, 29 A.D.2d 430, 
affd. 255 N.E.2d 723, 26 N.Y.2d 626, 307 N.Y.S.2d 
468. 

75. Wash.—Stender v. Twin City Foods, Inc., 510 
P.2d 221, 82 Wash.2d 250. 

§ 25. -Technical Terms or 

Words Peculiar to Some Art, 
Calling:, or Occupation 
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76. Cal.—Geddes v. Tri-State Ins. Co., 70 Cal.Rptr. 
183, 264 C.A.2d 181. 

Ga.—General Forms, Inc. v. Continental Cas. Co., 179 
S.E.2d 522, 123 Ga.App. 52. 

Neb.—CJJS. quoted in Associated Bean Growers v. 
Chester B. Brown Co.. 255 N.W.2d 425, 429, 198 
Neb. 775. 

N.J.—Medivox Productions, Inc. v. Hoifmann-La- 
Roche, Inc., 256 A.2d 803, 107 NJ.Super. 47. 

Okl.—Public Service Co. of Oklahoma v. Home Build¬ 
ers Ass’n of Realtors, Inc., 554 P.2d 1181. 

77. Tex.—Oil Ins. Ass’n v. Royal Indem. Co., Civ. 
App., 519 S.W.2d 148, err. ref. no rev. err. 

§ 26, -Adding Unexpressed 

Terms to Written Agree¬ 
ments 

79. Del.—Guyer v. Haveg Corp., Super., 205 A.2d 
176, 8 Storey 88, affd.. Sup., 211 A.2d 910, 8 
Storey 535. 

Fla.—Fred S. Conrad Const. Co. v. Exchange Bank of 
St. Augustine, App., 178 So.2d 217. 

La.—Lott & Sons, Inc. v. Strahan, App., 236 So.2d 577, 
writ ref. 239 So.2d 361, 256 La. 861—Fontenot’s 
Rice Drier, Inc. v. Fanners Rice Milling Co., Inc., 
App., 329 So.2d 494, writ den., Sup., 333 So.2d 
239. 

Md.—Snyder v. Herbert Greenbaum & Associates, Inc., 
380 A.2d 618, 38 Md.App. 144. 

Mo.—Homer v. David Dfetributing Co., App., 599 
S.W.2d 100. 
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80. U.S.—U.S. for Use and Benefit of Shields, Inc. v. 
Citizens and Southern Nat. Bank of Atlanta, Ga., 
C.A.N.C., 367 F.2d 473. 

Cal.—Addiego v. Hill, 48 Cal.Rptr. 240, 238 C.A.2d 
842. 

Idaho—Commercial Ins. Co. v. Hartwell Excavating 
Co., 407 P.2d 312, 89 Idaho 531. 

Ind.—Warrick Beverage Corp. v. Miller Brewing Co., 
352 N.E.2d 496, 170 Ind.App. 114. 

N.Y.—Schubtex, Inc. v. Allen Snyder, Inc., 399 N.E.2d 
1154, 49 N.Y.2d 1, 424 N.Y.S.2d 133. 

N.D.—Tong V. Borstad, 231 N.W.2d 795. 

Tex.—Fox V. Gallo, Ov-App., 428 S.W.2d 127, err. ref. 
no rev. err.—Oil Ins. Ass’n v. Royal Indem. Co., 
Civ.App., 519 S.W.2d 148, err. ref. no rev. err. 

Vt.—Lambourae v. Manchester Country Properties, 
Inc., 374 A.2d 122, 135 Vt. 178. 

Wash.—Point Adams Packing Co. v. Daubenspeck, 584 
P.2d 479, 21 Wash.App. 250. 


All essential terms not supplied 
Wash.—Plumbing Shop, Inc. v. Pitts, 408 P.2d 382, 67 
Wash.2d 514. 

81. U.S.—T & L Leasing Corp. v. General Elec. 

Credit Corp., D.CPa., 516 F.Supp. 1131. 

Fla.—Stapling Machines Co. v. Kirk, App,, 298 So.2d 
564. 

N.Y.—Stith v. Hudson City Sav. Inst., 313 N.Y.S.2d 
804, 63 Misc.2d 863. 

Pa.—Girard Trust Bank v. Life Ins. Co. of North 
America, 364 A.2d 495, 243 Pa.Super. 152. 

Tex.—S.K.Y. Inv. Corp. v. H. E. Butt Grocery Co., 
Ov.App., 440 S.W.2d 885—Ekjwdle v. Texas Am. 
Oil Corp., Civ.App., 503 S.W.2d 647. 

85. Ind.—Parker v. Rod Johnson Farm Service, Inc., 
384 N.E.2d 1129, 179 Ind.App. 190. 

N.Y.—Valley Nat. Bank of Long Island v, Babylon 
Chrysler-Plymouth, Inc., 280 N.Y.S.2d 786, 53 
Misc.2d 1029, affd. 284 N.Y.S.2d 849, 28 A.D.2d 
1092. 
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88. U.S.—Nanakuli Paving and Rock Co. v. Shell Oil 
Co„ Inc., C.A.Hawaii, 664 F.2d 772. 

La.—Livingston Roofing Co., Inc. v. E. E Rabalais & 
Son, Ihc., App., 401 So.2d 1047. 

§ 27. -Particular Contracts 

90. U.S.—Du Pont De Nemours Intern. S.A. v. S.S. 

Mormaevega, D.C.N.Y., 312 F.Supp. 322. 

95. U.S.—Westchester Fire Ins. Co. v, Tantalo, D.C. 
Conn., 273 F.Supp. 7. 
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4. Rule not applicable 

Tex.—Piper, Stiles & Ladd v. Fidelity & Deposit Co. of 
Md., Civ.App., 435 S.W.2d 934, err. ref no rev. 
err. 
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6. t Alaska—Day v. A & G Const. Co., Inc., 528 P.2d 

440. 

Tex.—Niagara Fire Ins. Co. v. Numismatic Co. of Fort 
Worth, Civ.App., 380 S.W.2d 830, err. ref. no rev. 
err. 

Wash.—Colley v. Bi-State, Inc., 586 P.2d 908, 21 Wash. 
App. 769. 

7. Tex.—Albert Given Mfg. Co. v. Daniel, Civ.App., 

399 S.W.2d 829. 

8. Ga.—DeKalb County v. Georgia Paperstock Co., 

174S.E2d 884, 226 Ga. 369. 

9. Del.—J. A. Jones Const. Co. v. City of Dover, 

Super., 372 A.2d 540, app. dism., Sup., 377 A.2d 

1 . 
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12. Ga.—Warren’s Kiddie Shoppe, Inc. v. Casual 
Slacks. Inc., 171 S.E2d 643, 120 Ga.App. 578. 

14. Conn.—Harry A. Finman & Son, Inc. v. Connect¬ 
icut Truck & Trailer Service Co., 363 A.2d 86,169 
Conn. 407. 

Prevailing religious custom not shown 
na.—Tucker v. Forty-Five Twenty-Five, Inc., App., 
199 So.2d 522. 

15. Fla.—Trent v. Channel 10, WPLG-TV, Post- 
Newsweek Stations, Florida, Inc., App., 309 $o.2d 
631. 
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18. Ind.—Allied Structural Steel Co. v. State, 265 
N.E.2d 49. 148 Ind.App. 283. 

La.—Velasquez v. Custom Built Homes, Inc., App., 246 
So.2d 699. 

Minn.—Eric A. Carlstrom Const. Co. v. Independent 
School Dist. No. 77, 256 N.W.2d 479. 

Wash.—Alpine Industries, Inc. v. Gohl, 637 P.2d 998, 
30 Wash.App. 750, op. changed 645 P.2d 737. 
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Work sequence 

Mmn —Suburban Paving Co. v Bo-Man Associates, 
Inc . 195 N W 2d 816, 292 Mmn 332 

Custom or usage not shown 

Conn —Mercanti v Persson, 280 A 2d 137, 160 Conn 
468 

Extra work 

Utah—Stucki-Miller, Inc v Santa Fe Engineers, Inc, 
593 P.2d 133 

23. U S —Jones v Chaney & James Const. Co, C A 
Ala, 399 F 2d 84 

33. D C —Edmonson v Mosley, App , 259 A 2d 110 

§ 30 . —— Repugnancy to Express 

Contract 

page 158 

44. U S.—George Hyman Const. Co. v. U.S., 564 
F.2d 939, 215 Ct.Cl 70 

Miss —O. J Stanton and Co, Inc v. Mississippi State 
Highway Commission, 370 So 2d 909 

N Y —Travelers Indem. Co, v Buflfalo Motor & Gener¬ 
ator Corp, 397 NYS2d 257, 58 A.D.2d 978 

Okl.—Farmers Co-op Ass’n v Phillips, 422 S.W.2d 
418, 243 Ark. 809 

Parol evidence 

U.S —Niagara Mohawk Power Corp v. Graver Tank & 
Mfg. Co., D C.N.Y., 470 F Supp, 1308 

44.5, U.S.—Chung v Park, D C Pa., 369 F Supp 959, 
op supp. 377 FSupp. 524, affd, CA, 514 F.2d 
382, cert den. 96 S Ct 364, 423 US. 948, 46 
L.Ed.2d 282 

Ala—Holsonback v First State Bank of Albertville, 
Civ App , 394 So.2d 381, cert, den , Sup., 394 So 2d 
384. 

Ill—Chisolm V Stephens, 365 NE.2d 80, 7 Ill.Dec 
795, 47 Ill.App.3d 999. 

44,10. U S.—Jones v. Chaney & James Const, Co, 
C A Ala, 399 F.2d 84—Columbia Nitrogen Corp. 
V. Royster Co., C.A.Va, 451 F.2d 3 
Lipschutz V Gordon Jewelry Corp, D.C.Tex, 
373 F.Supp 375 

N.Y,—Division of Tnple T Service, Inc. v. Mobil Oil 
Corp., 304 N Y.S.2d 191, 60 Misc.2d 720, affd. 311 
N.Y.S.2d 961, 34 A,D2d 618 
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44.15. U S —Twentieth Century-Fox Film Corp. v 
Woods, Amusement Corp, D C.Ill, 304 F.Supp. 
23. 

Kan.—Tnmble v, Coleman Co., 437 P 2d 219, 200 Kan 
350 

N.Y —Valley Nat Bank of Long Island v Babylon 
Chrysler-Plymouth, Inc., 280 N.Y.S.2d 786, 153 
Misc 2d 1029, affd 284 N Y.S 2d 849, 28 A D.2d 
1092 

Tenn.—Nashville Record Productions, Inc. v. Mr 
Transmission, Inc, App., 623 S.W.2d 281 

44.20. U.S—Merando. Inc v US., 475 F2d 603, 
201 Ct Cl. 28 

City Sav, and Loan Ass’n v. General Ins Co. of 
America, D C Cal, 386 F.Supp. 1210. 

Ill—Gaffney v William J. Bums Detective Agency 
Intern, Inc., 299 N.E.2d 540, 12 IllApp 3d 476. 

N.Y.—Albany Discount Corp. v. Basile, 300 N.Y.S.2d 
464, 32 A.D.2d 723 

Tex.—State v, F & C Engineering Co, Civ.App., 438 
S W 2d 647, err, ref. no rev err. 

45. U.S.—Franklin Research & Development Corp v. 
Swft Elec. Supply Co., C.A.N Y , 340 F.2d 439— 
Butler V Local Union 823, Intern. Broth, of Team¬ 
sters, Chauffeurs, Warehousemen and Helpers of 
America, C.A.Mo, 514 F.2d 442, cert, den 96 
S.Ct. 265, two cases, 423 U.S. 924, 46 L.Ed.2d 
249. 

Northwestern Indus Piping, Inc. v. U.S, 467 
F.2d 1308, 199 Ct.Cl 540-—Astro-Space Laborato- 
nes, Inc. v. U.S., 470 F 2d 1003, 200 Ct Cl 282 
Lipschutz V. Gordon Jewelry Corp., D.C.Tex., 
373 F.Supp. 375. 


Ala —Mall Gift Cards, Inc. v Wood, 261 So.2d 31, 288 
Ala, 355 

Ark.—Farmers Co-op Ass’n v Phillips, 422 S W 2d 
418, 243 Ark 809—Highlands Ins Co, of Texas v 
William Burns Masonry Contractors, Inc., 528 
S W 2d 405, 258 Ark. 694. 

Cal —Alperson v Minsch Co, 58 Cal Rptr 178, 250 
C A 2d 84 

Colo.—Kole-Tober Shoes, Inc v Hoery, 491 P 2d 589, 
30 Colo.App. 264 

Conn —Maskel Const. Co v Town of Glastonbury, 264 
A 2d 557, 158 Conn 592 

Idaho—Commercial Ins Co. v Hartwell Excavating 
Co, 407 P.2d 312, 89 Idaho 531 
Kan —Trimble v. Coleman Co, 437 P.2d 219, 200 Kan 
350 

Mich.—Congregation B’Nai Sholom v. Martin, 173 
N.W 2d 504, 382 Mich 659 
Mo.—Garrett v. American Family Mut. Ins Co., App , 
520 S W 2d 102, 88 A.L R 3d 1115—C.J.S. cited in 
Heiden v. General Motors Corp., App, 567 S W.2d 
401, 405. 

N J.—Flavorland Industries, Inc. v Schnoll Packing 
Corp., 400 A 2d 883, 167 N J Super 376 
N Y —Valente v. Two Guys From Harrison, N Y., Inc , 
315 N Y.S 2d 220, 35 A D 2d 862 
Cable-Wiedemer, Inc. v A Friedench & Sons 
Co , 336 N Y S 2d 139, 71 Misc 2d 443 
Ohio—Alexander v. Buckeye Pipe Line Co, 374 N.E.2d 
146, 53 Ohio St 2d 241, 7 0.0.3d 403. 

Or.—North Unit Potato Co. v. Spada Distnbuting Co., 
490 P2d 995—Burke v. Rachau, 497 P2d 1154, 
262 Or 323 

Pa.—Com, State Highway and Bndge Authority v E. 

J Albrecht Co.. 430 A.2d 328. 59 PaCmwlth 246 
Tex.—Republic Nat Bank of Dallas v. National Bank¬ 
ers Life Ins. Co, Civ.App, 427 S.W 2d 76, err. ref 
no rev err 

Wash —Montgomery Ward & Co, Inc v. Annuity Bd 
of Southern Baptist Convention, 556 P,2d 552, 16 
Wash App. 439 

Franchise agreements 

N Y —Division of Triple T Service, Inc v. Mobil Oil 
Corp. 304 N.Y S 2d 191, 60 Misc.2d 720, affd 311 
N.Y S 2d 961, 34 A D. 618. 
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46. Or.—Asbury Transp. Co. v. Consolidated Freight- 
ways Corp. of Del, Inc., 501 P 2d 321, 263 Or 53 

Tex.—City of Houston v. Gnbble, Civ.App., 542 
S.W 2d 242, err ref no rev. err. 

Testimony of witness not admissible 
U.S.—Butler v. Yellow Freight System, Inc , D C Mo., 
374 F.Supp. 747, affd. in part, remd. in part 514 
F 2d 442, cert, den 96 S.Ct 265, two cases, 423 
U.S. 924, 46 L.Ed.2d 249. 

46.5. U.S.—Lipschutz V Gordon Jewelry Corp., D C 
Tex, 373 F.Supp. 375 

N.J.—Flavorland Industnes, Inc v Schnoll Packing 
Corp., 400 A.2d 883, 167 N.J.Super 376. 

46.15. U.S.—Columbia Nitrogen Corp. v Royster 
Co., CA.Va., 451 F.2d 3 

46.20. U.S —^Agricultural Services Ass’n, Inc v. Fer¬ 
ry-Morse Seed Co., Inc., CA.Tenn., 551 F.2d 
1057, 
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47. Provision that contract contains all agree¬ 
ments 

U.S.—Columbia Nitrogen Corp. v. Royster Co., C A 
Va., 451 F.2d 3. 

(2) Resort to custom and usage held precluded 
Ala.—United Butane Sales, Inc. v. Bessemer-Suburban 
Gas Co., 207 So.2d 416, 281 Ala. 664. 

53. U.S.—Columbia Nitrogen Corp. v. Royster Co., 
C.A Va., 451 F.2d 3. 
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57.50. Ill—R. G, LeToumeau, Inc. v. Quinn Equip¬ 
ment Co., 266 N.E.2d 151, 131 Ill App.2d 295 


Kan —Trimble v Coleman Co, 437 P,2d 219, 200 Kan 
350 

58. U S —U.S V Mills, C A Ga., 399 F.2d 944 

60.5. U.S —Chicago, M, St P & P R Co. v Pitts- 
burgh-Des Moines Steel Co, D C.Iowa, 411 
F.Supp 518 

63. U S.—Kologel Co., Ltd v Down m the Village, 
Inc , D.C N Y , 539 F Supp. 727 
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73. U.S.—Zavota v Ocean Acc & Guarantee Corp, 
C.A.R 1,408 F.2d 940 

Cancellation of policy 

N.Y —New Hampshire Ins Co v Cruise Shops, Inc, 
323 N Y S 2d 352, 67 Misc.2d 60 

Title insurance contracts 

NY.—Newmark v. Wemgrad, 352 NYS.2d 660, 43 
A.D 2d 983, affd, 321 N.E.2d 784. 35 N.Y.2d 832, 
362 N.Y.S 2d 863. 

Cargo liability policy 

Ga —Fireman’s Fund Ins Co. v. Mercer Manne Tran¬ 
sit Corp , 222 S E 2d 138, 136 Ga App. 621. 
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76. Renewal 

Ala—Mall Gift Cards, Inc v Wood, 261 So.2d 31, 288 
Ala 355. 

page 166 

82. Ill—In re Bors’ Estate, 228 N E2d 127, 83 Ill. 
App 2d 447. 

90.5. Colo—Bassett Const. Co, v Schmitz Painting 
Contractors of Colorado, Inc , App., 533 P 2d 503 

94. Ill—Quilico V, Union Oil Co of California, 374 
N.E2d 219, 15 Ill Dec. 784, 58 Ill App.3d 87, 

95. La.—All Am Life & Cas. Co. v Pilet, App., 290 
So 2d 760 

§ 31. Establishment 

97. Ill—Stearns v Western, 232 N.E.2d 126, 87 III 
App.2d 465 

§ 32, -Pleading 
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99. Wash.—Douglass v. Stachecki, 537 P.2d 1044, 13 
Wash App. 922 

1. Okl—Davis v. Whitsett, 435 P2d 592. 

Or.—Cox V. Ohio Nat Life Ins Co, 438 P.2d 998, 250 
Or 7 

2. La—Dinkins v Broussard, App., 196 So.2d 636. 
Mo —Cure v City of Jefferson, 396 S.W 2d 727. 

State ex rel. H. K Porter Co. v. Nangle, App., 
405 S.W 2d 501, 

Neb.—Timmerman v. Hertz, 238 N.W .2d 220, 195 Neb. 
237 

Okl—Harper v. Levine’s, Inc, 435 P2d 127. 

Or.—Cox V Ohio Nat. Life Ins. Co, 438 P,2d 998, 250 
Or. 7. 
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3. Okl—Harper v. Levine’s, Inc., 435 P.2d 127, 

4. Ill—Perlman v First Nat Bank of Chicago, 305 

N.E2d 236, 15 IllApp.3d 784, app. dism. 331 
N.E.2d 65, 60 I11.2d 529. 

Tex.—O’Connor v. National Motor Club of Tex., Inc., 
Civ.App., 385 S.W.2d 558. 
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8. Mo.—Cure v. City of Jefferson, 396 S.W.2d 727 

8.5. Or—Cox v. Ohio Nat. Life Ins. Co., 438 P.2d 
998, 250 Or. 7. 

9. Tex.—Owen v. Talbot, Civ.App., 441 S.W.2d 887, 

err ref, no rev. err 
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13. Averments held sufficient 

Idaho—Commercial Ins. Co. v. Hartwell Excavating 
Co.. 407 P.2d 312, 89 Idaho 531. 

Ill.—Litow V. Aurora Beacon News, 209 N.E.2d 668, 61 
Ill.App.2d 127. 

Pa.—Mosher v. Thiel College, 37 D. & C.2d 136. 
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20. La.—Dinkins v. Broussard, App., 196 So.2d 636. 

§ 33. -Evidence 

21. Ga.—Georgia Ttmberlands, Inc. v. Southern Air¬ 
ways Co., 188 S.E.2d 108, 125 Ga.App. 404. 

Ill.—Katz V. Brooks, 212 N.E2d 508, 65 Ill.App.2d 
155. 

N.D.—Tong V. Borstad, 231 N.W.2d 795. 

Or.—George v. School Dist. No. 8R of Umatilla Coun¬ 
ty, 490 P.2d 1009, 7 Or.App. 183. 
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21.20. Md.—Eastern Associates, Inc. v. Sarubin, 336 
A.2d 765, 274 Md. 378. 

Or.—Pacific Horizon Distributing, Inc. v. Wilson, 439 
P.2d 874, 249 Or. 591. 

22. U.S.—First Flight Associates, Inc. v. Professional 
Golf Co., Inc., C,A.Tenn., 527 F.2d 931. 

Or.—Pacific Horizon Distributing Inc. v, Wilson, 439 
P.2d 874, 249 Or. 591. 
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35. Evidence held admissible 

U.S.—Columbia Nitrogen Corp. v. Royster Co., C.A. 
Va., 451 F.’2d 3. 

Cal.—Estrada v. Darling-crose Mach. Co., 80 Cal.Rptr. 
266, 275 C.A.2d 681. 

Ga.—Qncinnati, N.O, & T.P. Ry. Co. v. Hilley, 173 
S.E2d 242, 121 Ga.App. 196. 

Ill.—Chicago Bridge & Iron Co. v. Reliance Ins. Co., 
264 N.E.2d 134, 46 Ill2d 522. 

Iowa—Fuchs v. Rose, 186 N.W.2d 621. 

Minn.—Electric Service Co. of Duluth v. Lakehead 
Elec. Co., 189 N.W.2d 489, 291 Minn. 22—Sappa 
V. Strite-Anderson Mfg. Co., 221 N.W.2d 660, 300 
Minn. 116. 

35,5. U.S.—Columbia Broadcasting System, Inc. v. 
Stokely-Van Camp. Inc., C.A.N.Y., 522 F.2d 369, 
on remand, D.C., 456 F.Supp. 539. 

Pa.—Turley v. Kotter. 398 A.2d 699, 263 Pa.Super. 523. 

Evidence held incompetent 

Alaska—Groseth v. Ness, 421 P.2d 624. 

Mass.—^McCarthy v. Daggett, 220 N.E.2d 904, 351 
Mass. 337. 

Minn.—Orwick v. Belshan, 231 N.W,2d 90, 304 Minn. 
338. 

Ecclesiastical law 

Ohio—Tamarkin v. Children of Israel, Inc., 206 N.E.2d 
412, 2 Ohio App.2d 60, app. dism. and cert. den. 86 
S.Ct. 1380, 384 U.S. 157, 16 L,Ed.2d 433. 
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36. Cal.—C & K Engineering Contractors v. Amber 
Steel Co.. Inc., 151 Cal.Rptr. 323, 587 P.2d 1136, 
23 C.3d 1. 

page 175 

46. Kan.—Williams v. Union Pac. R. Co., 465 P.2d 
975, 204 Kan. 772, 205 Kan. 61. 

47. Kan.—Trimble v. Coleman Co.. 437 P.2d 219, 200 
Kan. 350. 

55. Ariz.—CJ.S. cited in State v. Bowling, 427 P.2d 
928, 936, 5 Ariz.App. 436. 

Idaho—Martin v. Whiteley, 405 P.2d 963, 89 Idaho 
429. 
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56. Idaho—Martin v. Whiteley, 405 P.2d 963, 89 
Idaho 429. 


N.C.—Merchants Distributors, Inc. v. Hutchinson, 193 
S.E.2d 436, 16 N.CApp. 655. 
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58. Improper action in large number of inci¬ 
dents as showing practice 

U. S.—Alexander v. Rizzo, D.C.Pa., 52 F.R.D. 235. 

58.5. Kan.—Trimble v. Coleman Co., 437 P.2d 219, 

200 Kan. 350. 

58.15. U.S.—Premier Elec. Const. Co. v. Miller-Davis 
Co., D.C.I11., 291 F.Supp. 295, affd., C.A., 422 
F.2d 1132, cert. den. 91 S.Ct. 56, 400 U.S. 828, 27 
L.Ed.2d 58. 

Mo.—Cure v. City of Jefferson, 396 S.W.2d 727. 
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63. U.S.—Wcstinghouse Elec. Corp. v, CX Processing 
Laboratories, Inc., C.A.Wash., 523 F.2d 668. 

63.5. U.S.—First Right Associates, Inc. v. Profession¬ 
al Golf Co., Inc., CA.Tenn., 527 F.2d 931. 

Iowa—Ballagh v. Polk-Warren Mut. Ins. Ass’n, 136 
N.W.2d 496, 257 Iowa 1334. 

Md.—Eastern Associates, Inc. v. Sarubin, 336 A.2d 765, 
274 Md. 378. 

66. U.S.—U.S. for Use of E & R Const. Co., Inc. v. 
Guy H. James Const. Co., 390 F.Supp. 1193, affd., 
U.S. V. Guy H. James Const. Co., D.C.Tenn., 489 
F.2d 756. 

111. —Marler v. Moultrie-Shelby Farm Service, 295 

N.E.2d 744, 11 ni.App.3d 204. 

67. Ariz.—Universal Underwriters Ins. Co. v. State 
Auto, and Cas. Underwriters, 493 P.2d 495, 108 
Ariz. 113. 

112, U.S.—Lipschutz v. Gordon Jewelry Corp., D.C. 
Tex., 373 F.Supp. 375. 

Customs or usages held proved 

(12) U.S.—Tursair Executive Aircraft Services, Inc. 

V. U.S., CA.Ra., 383 F.2d 381. 

Northeast Community Organization, Inc. v. 
Weinberger, D.CMd., 378 F.Supp. 1287. 

Colo.—ThreadgUI v. Peabody Coal Co., 526 P.2d 676, 
34 Colo.App. 203. 

Kan.—Sharman v. Webber Supply Co., 441 P.2d 867, 

201 Kan. 507. 

La.—Cramer v. Habetz, App., 189 So.2d 278. 

Neb.—R. D. Lowrance, Inc. v, Peterson, 178 N.W.2d 
277, 185 Neb. 679. 

N.Y,—Jamison v. Walker. 330 N.Y.S.2d 733, 69 
Misc.2d 938. 

N.D.—Tong V. Borstad, 231 N.W.2d 795. 

Tcnn.—Payne v. Gauchat, 457 S.W.2d 853, 61 Tenn. 
App. 722. 

Tex.—Emsco Screen Pipe Co. of Tex. v. Heights Muf¬ 
fler Co., Civ.App.. 420 S.W.2d 179. 

Wash.—Safeco Ins. Co. of America v. Pacific Indem. 
Co., 401 P,2d 205—Combs v. Frigid Foods Prod¬ 
ucts, Inc., 410 P.2d 780, 67 Wash.2d 862. 

page 179 

71.8. Customs or usages held proved 

(5) Other customs or usages. 

U.S.—W. G. Cornell Co. of Washington, D.C., Inc. v. 

U.S., 376 F.2d 299, 179 CtCl. 651. 

Idaho—Commercial Ins. Co. v, Hartwell Excavating 
Co.. 407 P.2d 312, 89 Idaho 531. 

La.—O. J. Ward, Inc. v. Madden, App., 311 So.2d 1. 
Wash.—Industrial Electric-Seattle, Inc. v. Bosko, 410 
P.2d 10, 67 Wash,2d 783. 

71.14. U.S.— Encyclopaedia Britanhica, Inc. v. S.S. 
Hong Kong Producer, C.A.N.Y., 422 F.2d 7— 
Blue Bird Food Products Co. v. Baltimore & O.R. 
Co., C.A.Pa,, 474 F.2d 102, app. after remand 492 
F.2d 1329. 

N. Fiorito Co. V. U.S., 416 F.2d 1284, 189 Q.Cl. 
215—Nolan v. Sam Fox Pub. Co., Inc., C.A.N.Y., 

, 499 F.2d 1394. 

Epstein v. Corporacion Peruana de Vapores, 
D.C.N.Y., 325 F.Supp. 535—du Pont de Nemours 
Intern. S.A. v, S.S. Mormacvega, D.C.N.Y., 367 
F.Supp. 793, affd., C.A., 493 F.2d 97-Lipschutz v. 
Gordon Jewelry Oirp., D.CTex., 373 F.Supp. 375. 


Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Ariz. 515. 

Idaho—Martin v. Whiteley, 405 P.2d 963, 89 Idaho 
429. 

Ill.—Metro-Goldwyn-Mayer, Inc. v. ABC-Great States, 
Inc., 291 N.E2d 200, 8 Ill.App.3d 836. 

N.Y.—Hills V. Melenbacher, 258 N.Y.S.2d 243, 23 
A.D.2d 803—Zicari v. Joseph Harris Co.. 304 N.Y. 
S,2d 91,8, 33 A.D.2d 17. 

Or,—North Unit Potato Co. v. Spada Distributing Co., 
490 P.2d 995. 

George v. School Dist. No. 8R of Umatilla 
County, 490 P.2d 1009, 7 Or.App. 183. 

Pa.—Com. V, Yorktowne Paper Mills, Inc., 40 D. & 
C.2d 232, 86 Dauph. 50, affd. 231 A.2d 287, 426 
Pa. 18. 

R.L—Wayne Distributing Co. v. Schweppes U.S.A. 

Ltd., 352 A.2d 625, 116 R.L 108. 

Wash.—Accurate Products, Inc. v. Snow, 408 P.2d 1, 
67 Wash.2d 416. 
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71.16. Ill.—Katz V. Brooks. 212 N.E2d 508, 65 Ill. 
App.2d 155. 

Tex.—Ragg Realtors, Inc. v. Harvel, Civ.App., 509 
S.W.2d 885, err. ref. no rev. err. 

71.18. Ill.—Wilke Metal Products, Inc. v. David Ar¬ 
chitectural Metals, Inc., 236 N.E.2d 303, 92 Ill. 
App.2d 265—Fifteenth Ave. Christian Church v. 
Moline Heating & Const. Co., 265 N.E.2d 405, 
131 Ill.App.2d 766. 

La.—Baton Rouge Sash & Door Co., Inc. v. Saale, 
App., 298 So.2d 115. 

Md.—Certain-Teed Products Corp. v. Goslee Roofing & 
Sheet Metal, Inc., 339 A.2d 302. 26 Md.App. 452. 
Ohio—Dick Kelchner Excavating, Inc. v. Gene Zim¬ 
merman, Inc., Com.Pl., 264 N.E.2d 918, 25 Ohio 
Misc. 133. 

71.20, Ariz.—Universal Underwriters Ins. Co. v. 
State Auto, and Cas. Underwriters, 493 P.2d 495, 
108 Ariz. 113. 

Tex.—Home Ins. Indem. Co. v. Gutierrez, Qv.App., 
409 S.W.2d 450, err. ref. no rev. err. 

71.22. U.S.—In re Branch, D.C.Tenn., 242 F.Supp. 
534, affd., C.A.. 348 F.2d 991, cert. den. 86 S.Ct. 
584, 382 U.S. 997, 15 L.Ed.2d 484. 

Colo.—Sundance Development, Inc. v. Standard Lum¬ 
ber & Hardware Co., App., 520 P.2d 1056. 

Idaho—C. H. Leavell & Co. v. Grafe & Associates, Inc., 
414 P.2d 873, 90 Idaho 502. 

712S, Evidence held sufficient 
Wash.—Employers Mut. Liability Ins. Co. of Wis. v. 
Zurich Ins. Co.. 409 P.2d 165, 67 Wash.2d 568. 

Evidence held insufficient 
III-Katz v. Brooks, 212 N.E2d 508, 65 Ill,App.2d 
155—Solomon v. City of Evanston, 331 N.E2d 
380, 29 m.App.3d 782. 
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71.32. Iowa—Ballagh v. Polk-Warren Mut. Ins. 
Ass’n, 136 N.W.2d 496, 257 Iowa 1334. 

7136. Customs or usage as to particular 
words, terms, or phrases 
(6) La.—B. Segall Co.. Inc. v. Trahan, 290 So.2d 854. 
7138. Nev.—Chapp v. Peterson, 397 P.2d 5, 80 Nev. 
J55. 

§ 34. -Questions of Law and 

Fact 

73. Mo.—Cure v. Qty of Jefferson, 396 S.W.2d 727. 

page 182 

74.5. U.S.—McKinney v. Armco Steel Corp., D.C. 
Pa., 270 F.Supp. 360. 

Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Ariz. 515. 

76, U.S.—^Ralph Child Const. Co. v. U.S. to Use and 
Benefit of Waterworks Equipment Co., C.A.Utah, 
365 F.2d 841—U.S. for Use and Benefit of Shields, 
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Itic V Citi/ens and Soudiern Nat Bank of A,tilan- 
ta, Ga , C A N C , 367 F 2d 473 
Colo —Sundance Development, Inc. v Standard Lum¬ 
ber & Hardware Co , App , 520 P 2d 1056 
D C —Edmonson v Mosley, App , 259 A 2d 110 
Fla.—Fred S Conrad Const Co v Exchange Bank of 
St Augustine, App, !78 So.2d 217 
Mo —State ex rel H. K. Porter Co v Nangle, App, 
405 S W 2d 501 

N C —Supenor Goods, Inc v Harns-Teeter Super 
Markets, Inc, 217 S.E2d 566, 288 NC 213 
N D.—Tong V. Borstad, 231 N.W 2d 795 
Or.—Andrews Equipment Service v R A Hemtz 
Const Co, 403 P 2d 774, 241 Or 28 
Pa.—Pollock Industries, Inc v General Steel Castings 
Corp , 33 D & C 2d 383, 51 Del Co. 355, affd 201 
A 2d 606, 203 Fa Super 453 
Tex—Dnlling Well Control, Inc v Smith Industnes, 
Inc, Civ. App., 459 S W.2d 462, eir ref no rev, err 
77. Mo—State e\ rel H K Porter Co v Nangle, 
App , 405 S W.2d 501 

Tex —Englebrecht v. W D Brannan & Sons, Inc, 
Civ App, 501 S.W.2d 707—Emmord’s Inc v 
Obermiller, Civ App., 526 S W 2d 562, eir. ref. no 
rev. etr 
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80, DC—1901 Wyoming Ave Co-op Ass’n v Lee, 
App , 345 A 2d 456 

Mo —State ex rel H K Porter Co. v. Nangle, App, 
405 S W 2d 501 

82. Colo—Threadgill v Peabody Coal Co., 526 P2d 
676, 34 CoIo.App 203 

84. U S —Posttape Associates v. Eastman Kodak Co, 
D C Pa, 68 F.R.D 323, revd on oth. grds, C.A, 
537 F2d 751, app. after remand, DC, 450 
F.Stipp 407 

CUSTOMS DUTIES 

§ 1. Customs Duties 

page 192 

O.S. Exaction properly called “duties” not 
“taxes” 

U S —Schiavone-Chase Corp v. U.S., 553 F.2d 658, 213 
CtCI 539. 

1. US —Virgo Corp v Paiewonsky, DC.Virgin Is¬ 
lands, 25! FSupp 279. 

2.10. Mule stated 

U.S —Czarnikow-Rionda Co. v U S., Cust Ct, 328 
FSupp 487, affd 468 F 2d 211, 60 CCPA 6 

§ 3 . _ Exports 
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15. Ca! —Matson Nav Co v. State Bd of Equaliza¬ 
tion, 289 P 2d 73, 136 C A 2d 577. 
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19. U.S.—National Sugar Refining Co v. U S, Cust 
Ct, 488 RSupp 907, affd, CCPA, 666 F.2d 566 

§ 4 . — Imports 

33. U.S —Schiavone-Chase Corp. v. U S., 553 F 2d 
658, 213 CtCl. 539 
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36. Goods brought by superior force not im¬ 
port 

NY.—People v. Nissen, 412 N.YS.Zd 999, 97 Misc.2d 
1000. 

37. Cal.—Shell Oil Co. v State, Bd. of Equalization, 
51 Cal.Rptr 524, 414 F.2d 820, 64 C.2d 713, app 
dism. 87 S Ct 973, 386 U.S 211, 17 L.F^.2d 870. 

39. U.S.—Hawaiian Independent Refinery v. U.S., 
CustCt., 460 F.Supp. 1249, 

42.5. Pleasure yacht 

(2) Whether “imported” largely question of intent 


US—American Customs Brokerage Co, Inc v U.S., 
Cust Ct., 375 F.Supp 1360 

43. U.S —U S. \. John v Carr & Son. Inc., Cust Ct, 
266 F Supp 175, affd., Cust & Pat App , 396 F 2d 
1017, 55 CCPA 111 

§ 5. In General 
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55. U.S—Intelex Systems, Inc v U.S , CustCt ,318 
F.Supp. 515, affd 460 F2d 1083, 59 CCPA 138 

56. U.S.—Armco Steel Corp. v Stans, C A.N.Y , 43! 
F.2d 779 

Atitidumpiisg Act, etc. 

(2) Other matters 

U S —Armstrong Bros Too! Co v. U S , Cust Ct, 483 
F.Supp 312, affd, 626 F2d 168, 67 CCPA 94 

§ Constitutional Limitations 
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62. Ca!,—Schettler v. Santa Clara County, 141 Cal, 
Rptr 731, 74 C A 3d 990. 

Ohio—Republic Steel Corp v Porterfield, 236 N E 2d 
661, 14 Ohio St 2d 101, 

62.5. U S —^Tuscany Fabrics, Inc. v. U.S., 454 F 2d 
1188, 59 CCPA 77, cert. den. 93 S.Ct 47, 409 U.S 
845, 34 L Ed 2d 85 

62.10. Ohio—Wheeling Steel Corp v Porterfield, 236 
RE 2d 652, 14 Ohio St,2d 85 

66, US—National Silver Co v. U.S, CustCt., 388 
FSupp 1391 

66.10. U.S —McGoldrick v. Gulf Oil Corp., N Y, 60 
set 664, 309 U.S. 414, 84 LEd 840, cert den 
60 set 718, 309 US 676, 84 LEd 1021, reh 
den. 60 S Ct. 887, 309 U S 699, 84 L Ed. 1037. 
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67.5. U S —Intel Maritime Forwarding Co v. US, 
51 CCPA 95 

U S V 35 mm Color Motion Picture Film “Lan¬ 
guage of Love”, D.C.N Y , 311 F Supp. 108. 

Tuscany Fabnes, Inc. v U.S., CustCt., 317 
FSupp 741, affd. 454 F.2d 1188, 59 CCPA 77, 
cert, den 93 S Ct 47, 409 U.S. 845. 34 L Ed.2d 85 

D.C—Walter Holm & Co v Hardin, D.C, 318 
FSupp 521, mod on oth grds. 449 F.2d 1009, 145 
U.S.AppDC 347. 

Provision not overbroad 

U S.—Meserey v. U.S., D.CNev,, 447 F.Supp 548 

68. U.S.—City Lumber Co. v. US., CustCt., 311 
F.Supp. 340, affd. 457 F.2d 991. 59 CCPA 89 

70. US—E. Dillingham, Inc. v. U.S. CustCt, 328 
F.Supp. 1392. 

§ 7. Statutory Provisions 
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79. Pertinency of statutes and agreements 
thereunder 

(3) Other matters. 

D.C —Consumers Union of U S., Inc. v. Kissinger, 
C.A, 506 F2d 136, 165 U.S.App.DC 75, cert 
den. 95 S Ct. 2406, 421 U.S. 1004, 44 L.Ed.ld 673 

Trade Act of 1974 

U S —Sneaker Circus, Inc v Carter, C A N.Y., 566 
F.2d 396, on remand, D C, 457 F Supp 771, affd., 
C.A.. 614 F2d 1290. 

§ g, Nature of Duties Imposed 

84. U.S.—Sneaker Circus, Inc. v. Carter, C.A.N V, 
566 F.2d 396, on remand, D.C. 457 F.Supp 771, 
affd., C.A., 614 F.2d 1290 

§ 9 . _» Countervailing Duties 
Library References 
Custom Duties ^21.5(1“5). 


CUSTOMS DUTIES § 13 
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85. U.S —American Exp Co v. U.S , ■f72 F2d 1050, 
60 CCPA 86, affd. C A , 702 F 2d 1022. 

Uniroyal, lnc„ v US, CIT. 542 F.Supp 1026 
Be minimis doctrine applicable 
y S —Carlisle Tire and Rubber Co v. U.S , C I T, 517 
F Supp. 704. 

8S.5. U.S.—ASG Industnes, Inc v U S., Cust Ct, 
467 F Supp 1200. 

85.10. Contrary trade agreement no bar 
U S —Amencan Exp Co v. U S., Cust Ct, 332 F Supp. 
191, affd 472 F2d 1050, 60 CCPA 86. 
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85.25. U.S,—Amencan Exp Co v. US., 472 F.2d 
1050, 60 CCPA 86. 

Discretion in determisilng in doubtful esse 
U S —U S V Hammond Lead Products, Inc., Cust. & 
Pat.App, 440 F.2d 1024, 58 CCPA 129, cert den 
92 set 565, 404 US 1005, 30 LEd.2d 558. 

Wide discretion 

U.S.—ASG Industnes, Inc, v U.S., Cust.Ct., 467 
F.Supp 1195 

Determination held arbitrary 
U S -Carlisle Tire and Rubber Co v. U S , CM.T , 517 
F Supp 704. 

85.30. U.S —Michelm Tire Corp v U.S , Cust Ct., 
469 FSupp 270, app. dism., 603 F2d 192, 66 
CCPA 107 

Assessment held proper 

U.S —Hammond Lead Products, Inc v U.S, Cust.Ct., 
306 F Supp. 460. 

86. Not entitled to great Jndidal deference 

U S.—.\SG Industries, Inc, v US, Cust Ct., 467 

FSupp. 1200. 

87. U.S —ASG Industnes, Inc. v U.S, Cust Ct, 467 
FSupp, 1187 

88. U.S —ASG Industnes, Inc. v U S, Cust.Ct, 467 
FSupp 1200 

92. U.S—ASG Industne.s, Inc v. U.S, Cust.Ct, 467 
F.Supp 1200. 

92.5. Matters considered 

U.S—Energetic Worsted Corp. v. U.S., 53 CCPA 36 

§ 11. -— Discriminatiiig Duties 
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97. U.S —U.S. V, Zenith Radio Corp , 562 F 2d 1209, 

64 CCPA 130, affd. 98 SCt. 2441, 437 US 443, 

57 L.Ed.2d 337. 

Discrimination contrary to treaty not shown 
U.S.—Schieffeiin & Co. v. U.S., Cust. & Fat App,, 424 
F,2d 1396, 57 CCPA 66, cert, dew. 91 S.Ct 103, 
400 U.S 869, 27 LEd 2d 109, reh. den. 91 S.Ct 
450, 400 U.S. 1002, 27 LEd.2d 453 

Imposition of cointervailing duties 
U.S—U.S V Watson, 603 F2d 192, 66 CCPA 107 
Industnal Fasteners Group, Amencan Importers 
Ass’n V. US, 525 FSupp 885, 2 CIT 181, app 
after remand 542 F.Supp 1019, affd C A,, 710 
F.2d 1576. 

98. US—Zenith Radio Corp. v. U S.. 98 S Ct. 2441, 
437 U S 443, 57 L.Ed.2d 337. 

Countries benefftiug from unotlier country’s dis- 
crtminstloM against United States 
U.S —Hammond Lead Products, Inc, v. U.S , Cust.Ct., 
306 F Supp 460. 

§ 12. —- Retroactive Operation 

1. U.S.—Miles V U.S., Cust.Ct.. 290 F.Supp. 305, 

remd., 416 F.2d 973, 57 CCPA 1. 

§ 13. Changes in Tariffs 

2. U.S.—Aimcee Wholesale Corp. v. U.S,, Cust.Ct., 

324 F.Supp. 514, affd., 468 F.2cl 202, 60 CCPA 1 



§ 13 CUSTOMS DUTIES 

Page 201 

Bureau of Customs can make rulings 
U.S.—Commonwealth Oil Refining Co., Inc. v. U.S., 
480 F.2d 1352, 60 CCPA 162. 

2X U.S.~Wilfred Schade & Co. v. U.S., Cust.Ct., 
295 F.Supp. 1117—Aimcee Wholesale Cotp. v. 
U.S., Cust.a., 324 F.Supp. 514, affd. 468 F.2d 
202, 60 CCPA 1. 

2.10. U.S.—Andrew Fisher Cycle Co. v. U.S., Cust. 
Ct., 238 F.Supp. 200—F. L. Smidth & Co. v. U.S., 
Cust.Ct., 273 F.Supp. 384—National Silver Co. v. 

U. S., Cust.a„ 388 F.Supp. 1391. 
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3.5. U.S.—Amity Fabrics, Inc. v. U.S., affd. 435 F.2d 
569, cert. den. 91 S.Q. 1667. 402 U.S. 974, 29 
L.Ed.2d 139. 

Arthur J. Fritz & Co. v. U.S., 452 F.2d 1399, 59 
CCPA 46. 

4. U.S.—Empire Findings Co. v. U.S., Cust.Ct., 260 
F.Supp. 884. 

Legal similarity of goods in same use class not 
compelled 

U.S.—A. Zerkowitz & Co. v. U.S.. 435 F.2d 576, 58 
CCPA 60, reh. den., op. clarified 438 F.2d 1240, 58 
CCPA 72, cert den. 92 S.Ct 72, 404 U.S. 831, 30 
L.Ed.2d 60. 

Purpose 

U.S.—Sealed Air Corp. v. U.S. Intern. Trade Commis¬ 
sion, 645 F.2d 976, 68 CCPA 93. 

7. US.—U.S. V. Doyal, C.A.Tex.. 437 F.2d 271. 
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14. Presidential proclamations intended for fu¬ 
ture 

U.S.—^Empire Findings Co. v. U.S., Cust.Ct., 260 
F.Supp. 884. 

§ 14 . -Amendment, Abrogation, 

or Repeal 
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23.50. U.S.—Hugo Stinnes Steel & Metals Co. v. 
U.S., Cust.a., 453 F.Supp. 94, affd., 599 F.2d 
1037, 66 CCPA 84. 
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23.55. U.S.—National Silver Co. v. U.S., Cust.a., 
388 F.Supp. 1391. 

Change of administrative rulings by Bureau of 
Customs 

U.S.—Commonwealth Oil Refining Co., Inc. v. U.S., 
480 F.2d 1352, 60 CCPA 162. 

Retroactive effect 

U.S.—Southwest Florida Winter Vegetable Growers 
Ass’n V. U.S., Cust.Q., 484 F.Supp. 910. 

24. Particular acts 

(7) Provisions of Trade Expansion Act of 1962. 

D.C.—Consumers Union of U.S., Inc. v. Kissinger, 
C.A., 506 F.2d 136, 165 U.S.App.D.C 75, cert, 
den. 95 S.Q. 2406, 421 U.S. 1004, 44 L.Ed.2d 
673—United Shoe Workers of America, AFL-CIO 

V. Bedell, C.A.. 506 F.2d 174, 165 U.S.App.D.C.' 
113. 

§ 15. -Time of Taking Effect 
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31. U.S.—Sneaker Orcus, Inc. v. Carter, D.C.N.Y., 
457 F.Supp. 771, affd., C.A., 614 F.2d 1290. 

The time at which an administrative 
rule relating to rates of duties becomes 
effective is dependent on statute.^^ ' 

33.1. U.S.—Rank Precision Industries, Inc. v. U.S., 
660 F.2d 476, 68 CCPA 78. 

Statute held inapplicable to decrease of duties 
U.S.—^Joanna Western Mills Co. v. U.S., CustCt., 311 
F.Supp. 1328. 
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§ 16. -Effect on Goods in 

Course of Importation or in 
Custody of Government 

34. U.S.— Wyche v. Hester, C.A.U., 431 F.2d 791, 
cert. den. 91 S.a. 1192, 401 U.S. 974, 28 L.Ed.2d 
323—National Sugar ReOnlng Co. v. U.S., Cust. & 
Pat.App.. 666 F.2d 566. 
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42. U.S.—^Velan Steam Spec. v. U.S,, Cust.Ct., 295 
F.Supp. 1094, affd., Cust. & Pat.App., 452 F.2d 
1399. CCPA 58. 

44. U.S.—A. W. Fenton Co. v. U.S., Cust. & Pat. 
App., 55 CCPA 54. 

§ 17. Treaties 
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48. U.S.—Sneaker Circus, Inc. v. Carter, D.C.N.Y., 
457 F.Supp. 771, affd., C.A., 614 F.2d 1290. 

50. U.S.—China Liquor Distribution Co. v. U.S., 343 
F.2d 1005, 52 CCPA 1, cert. den. 85 S.Ct. 1104, 
380 U.S. 962. 14 L.Ed.2d 152. 

Schieffelin & Co. v. U.S., Cust.Q., 294 F.Supp. 
53, affd., 424 F.2d 1396, 57 CCPA 66, cert. den. 91 
S,a. 103, 400 U.S. 869, 27 L.Ed.2d 109, reh. den. 
91 S.a. 450, 400 U.S. 1002, 27 L.Ed.2d 453. 

N.J.—K.S.B. Technical sales corp. v. North Jersey Dist. 
Water Supply Commission of State, 381 A.2d 774, 
75 N.J. 272. app. dism. 98 S.Ct. 1635, 435 U.S. 982, 
56 L.Ed.2d 76. 

Treaties ivith Great Britain 

(7) U.S—Akins v. U.S., Cust.Q., 407 F.Supp. 748, 

affd., 551 F.2d 1222, 64 CCPA 68. 

§ 18 . _ Reciprocal or Foreign 
Trade Agreements 
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52.50. U.S.—A. Zerkowitz & Co. v. U.S., Cust.Ct., 
297 F.Supp. 350, remd. 435 F.2.d 576, 58 CCPA 
60, reh. den., op. clarified 438 F.2d 1240, 58 
CCPA 72. cert. den. 92 S.Ct. 72, 404 U.S. 831, 30 
L.Ed.2d 60. 
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52.55. Escape clause 

(6) Increase of duty pursuant to negotiation held not 

subject to procedure for escape action. 

U.S.—^Aimcee Wholesale Corp. v. U.S., Cust.Q., 324 
F.Supp. 514, affd. 468 F.2d 202, 60 CCPA 1. 

52.65. Authority to negotiate increases not 
eliminated by Extension Act of 1958 

U.S.—Aimcee Wholesale Corp. v. U.S., 468 F.2d 202, 
60 CCPA 1. 

Aimcee Wholesale Corp. v. U.S., Cust.Ct., 324 
F.Supp. 514, affd. 468 F.2d 202, 60 CCPA 1. 

General Agreement on Tariffs and Trade con¬ 
strued as to withdrawal of concessions 

U.S.—U.S. v. Star Industries, Inc., 462 F.2d 557, 59 
CCPA 159, cert. den. 93 S.Q. 678, 409 U.S. 1076, 
34 L.Ed.2d 663. 

Star Industries, Inc. v. U.S., Cust.Q,, 320 
F.Supp. 1018, revd. on oth- grds. 462 F.2d 557. 

53.5. U.S.—Sneaker Circus, Inc. v. Carter, D.C.N.Y., 
457 F.Supp. 771, affd.. CA., 614 F.2d 1290. 
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53.25. Escape clause investigation not prereq¬ 
uisite to negotiations 

U.S.—Aimcee Wholesale Corp. v. U.S., 468 F.2d 202, 
60CCPAT. 

53.40. Change effected by proclamation 

(2) Other matters. 

U.S.—A. Zerkowitz & Co. v. U.S., Cust. & Pat.App., 
435 F.2d 576, 58 CCPA 60, reh, den., op. clarified 
438 F.2d 1240, 58 CCPA 72, cert. den. 92 S.Q. 72, 
404 U.S. 831, 30 L.Ed.2d 60. 


Andrew Fisher Cycle Co. v. U.S., Cust.Ct., 238 
F.Supp. 200—Borneo Sumatra Trading Co. v. U.S., 
Cust.Ct., 279 F.Supp. 443. 

53.45. Preliminary fact finding need not be 
stated in proclamation 

U.S.—Aimcee Wholesale Corp. v, U.S., 468 F.2d 202, 
60 CCPA 1. 

Aimcee Wholesale Corp. v. U.S,, Cust.Q., 324 
F.Supp. 514, affd. 468 F.2d 202, 60 CCPA 1. 

53.50. Severable invalid provision 

(2) Other provisions. 

U.S.—Thomoly and Pitt v. U.S., Cust.Q., 273 F.Supp. 
524, 

53.55. U.S.—Sneaker Circus, Inc. v. Carter, D.C. 

N.Y.. 457 F.Supp. 771, affd., C.A., 614 F.2d 1290. 
53.60. U.S.—Sneaker Circus, Inc. v. Carter, D.C. 
N.Y., 457 F.Supp. 771, affd., C.A.. 614 F.2d 1290. 
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53.65. Proper exercise of authority presumed 

U.S—Aimcee Wholesale Corp. v. U.S., Cust.Ct,, 324 
F.Supp. 514, affd. 468 F.2d 202, 60 CCPA 1. 

54.20. Particular agreements construed 
U.S.—De Haan Co. v. U.S., Cust. & Pat.App., 55 
CCPA 76. 

Court must proceed with caution in absence of 
guildelines 

U.S.—New York Merchandise Co. v. U.S., Cust.Q,, 
271 F.Supp. 308. 

54.35. U.S.—De Haan Co. v. U.S., Cust. & Pat.App,, 
55 CCPA 76. 

55. Principle defined 

U.S.—Kurt S. Adler, Inc. v. U.S,, Cust.Ct., 343 F.Supp. 
943, affd., 496 F.2d 1220, 61 CCPA 68. 
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58. U.S.—Ross Glove Co. v. U.S., Cust.Ct., 337 
F.Supp. 907, remd., D.C., 363 F.Supp. 1395. 

§ 19. Construction of Tariff Laws in 
General 
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65. U.S.—Sneaker Circus, Inc. v. Carter, D.C.N.Y., 
457 F.Supp. 771, affd., C.A., 614 F.2d 1290. 
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66. Statute granting free entry construed in 
favor of grantor 

U.S.—Premo Pharmaceutical Laboratories, Inc. v. U.S., 
CustCt., 268 F.Supp. 537. 

Merits of practices at different ports 
U.S.—Commonwealth Oil Refining Co., Inc. v, U.S., 
480 F.2d 1352, 60 CCPA 162. 

67. U.S.—Albert F. Maurer Co. v. U.S., 51 CCPA 
114. 

Humphreys v. U.S., Cust.Q., 272 F.Supp. 951, 
affd., C.C.P.A., 407 F,2d 417, 56 CCPA 67—Saw- 
ers V. U.S., CustQ., 285 F.Supp. 852—Altieri v. 
U.S., Cust.Ct. 295 F.Supp. 269—Douglas Homs 
Co. V. U.S., Cust.Q., 300 F.Supp. 1389—General 
Methods Corp. v. U.S., Cust.Ct., 317 F.Supp. 273, 
affd. 458 F.2d 521, 59 CCPA 109—Commercial 
Shearing & Stamping Co. v. U.S., CustQ., 317 
F.Supp. 750, affd. 464 F.2d 1048, 59 CCPA 203- 
Border Brokerage Co. v. U.S., Cust.Q., 343 
F.Supp. 1396—Avins Indus. Products Co. v. U.S., 
Cust.Ct., 376 F.Supp. 879, affd., 515 F,2d 782, 62 
CCPA 83. 

Provisions in pari materia 
U.S.—Venetianaire Corp. of America v. U.S., 470 F.2d 
1047, 60 CCPA 75. 

67.5. U.S.—A. W. Fenton Co., Inc. v. U.S., SS CCPA 
54. 

King Athletic Goods Co. v. U.S., Cust.Q., 293 
; F.Supp. 430, 

68. U.S—F. L. Smidth Sc Co. v. U.S., Cust. & Pat. 
App., 409 F.2d 1369, 56 CCPA 77—Commercial 
Shearing & Stamping Co. v. U.S., 464 F.2d 1048, 
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59 CCPA 203—Aceto Chemical Co, Inc v US, 
465 F2d 908, 59 CCPA 212 
V G Nahrgang v US. 51 CCPA 76 
Altien V U S , Cust Ct, 295 F.Supp 269—C J 
Tower & Sons of Buffalo, Inc v. U S , Cust Ct, 
381 FSupp 979, affd, 524 F2d 1389, 63 CCPA 
46 

Trade custom not effective to override plain 
Tariff Act provision 

U S.—U S V. C J Tower & Sons Of Buffalo, Inc 524 
F2d 1389, 63 CCPA 46 
L E Coppersmith, Inc v U.S, Cust.Ct, 265 
FSupp 935 
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69. U S —General Methods Corporation v U S , 458 
F 2d 521, 59 CCPA 109. 

71. US.~US V. Oakville Co, 402 F2d 1016, 56 
CCPA 1—Heads & Threads, Division of MSL 
Industnes, Inc v US. 417 F2d 637, 56 CCPA 
95—US V General Elec. Co, 441 F2d 1186, 58 
CCPA 152. 

J E. Bernard & Co. v US., CustCt., 282 
F.Supp 476—F W. Myers &. Co, Inc v US., 
Cust Ct., 360 F Supp 429. 

Legislative history 

(1) U.S.—Pistonno & Co., Inc v U.S., Cust.Ct, 461 
F Supp 337, affd , 599 f 2d 444, 66 CCPA 95 

Headings and titles 

(5) Superior heading cannot be enlarged or revised by 
infenor heading. 

U S —United Mineral & Chemical Corp. v. U S, Cust 
Ct. 307 F Supp 347 

Provisions giving right of appeal held liberally 
construed 

U.S—Wilmington Shipping Co v. U.S., 52 CCPA 76 
Sensible construction in harmony with purpose 
U.S —Pitney-Bowes, Inc. v, U.S , Cust Ct, 273 F.Supp 
403 

73. U S —Tex Mex Bnck & Import Co v. U S, Cust. 
Ct, 305 FSupp. 927, affd 449 F.2d 1398, 59 
CCPA 1 

Headnotes 

U S.—R H Macy & Co v. U.S, 428 F 2d 856, 57 
CCPA 115—Great Western Sugar Co. v U.S., 452 
F2d 1394, 59 CCPA 56 
International Selling Corp v U S., Cust Ct, 294 
F Supp 642—Tuscany Fabrics, Inc. v. U S., Cust. 
Ct, 317 FSupp 741, affd. 454 F2d 1188, 59 
CCPA 77, cert, den 93 S Ct. 47, 409 U.S 845, 34 
L.Ed 2d 85. 
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74.10. U.S—US v. Simon Saw & Steel Co, 51 
CCPA 33 

King Athletic Goods Co. v U S., Cust.Ct., 293 
F Supp. 430 

75, U.S.—Gorton’s of Gloucester, Inc. v US., 52 
CCPA 86. 

Shnro Trading Corp. v U.S., Cust.Ct, 259 
FSupp 619 

77. U.S ■—Pitney*Bowes, Inc v U S., Cust.Ct., 273 
F.Supp. 403. 

82. Rule that description embraces assembled 
and unassembled construed 
U S—U.S. V. J. Gerger & Co., 436 F.2d 1390, 58 CCPA 
110 

84. Construction resulting in different rate for 
assembled Item than for parts not objec¬ 
tionable 

U.S.—Armbee Corp. v. U.S , Cust.Ct, 279 F Supp 438. 
86, “Crude” as relative term 
U.S.—Union Carbide Intern. Co. v. U.S., 461 F.2d 818, 
59 CCPA 153. 
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86.5. U.S—W J. Byrnes & Co. v. U.S., Cust.Ct., 294 
F.Supp 944 


86.10. U S.—Barnebey-Cheney Co v U.S, 487 F2d 
553, 61 CCPA 10 

87. U S —Daniel Green Shoe Co v US, Cust Ct., 
262 F Supp 375—Pitney-Bowes, Inc v US, 
Cust Ct. 273 F Supp 403—Polaroid Corp v U S , 
Cust Ct, 322 F Supp 1399. 

89. U.S.—Trans-Atlantic Co v U.S., 471 F.2d 1397, 
60 CCPA 100 

E. M Stevens Corp v U S., Cust Ct, 270 
F.Supp 25—Canadian Nat Railways v U S , Cust 
Ct, 278 F Supp 298—Heads & Threads, Division 
of MSL Industnes, Inc v U.S, Cust.Ct., 282 
F Supp. 484—Heads & Threads, Division of MSL 
Industnes, Inc v U.S, Cust.Ct, 285 F Supp 173, 
affd., 417 F.2d 637, 56 CCPA 95—Western Stamp¬ 
ing Corp v U S , Cust Ct, 289 F Supp. 1016, affd., 
417 F 2d 316, 57 CCPA 6—Castelazo and Associ¬ 
ates v. US, CustCt, 294 FSupp 81—Burrows 
Equipment Co v US, 300 F Supp. 455—Borneo 
Sumatra Trading Co v U S., Cust Ct., 311 F Supp 
326. 

Mode of determination 

(1) U.S.—F L Smidth & Co v US, Cust.Ct, 273 
F.Supp. 384—Hal Marks and Associates v. U S , Cust 
Ct., 273 FSupp 527—Warren Atlantic, Inc. v US., 
Cust Ct, 278 F Supp. 302—^Jarrell-Ash Co v U.S , 
Cust.Ct, 278 F.Supp. 658—DollifT & Co v US, Cust 
Ct, 319 F.Supp 1392 affd 458 F2d 146, 59 CCPA 
101—Garza v. U S, CustCt, 324 F Supp 91 

(2) U.S.—E Green & Son (New York), Inc. v U S . 
450 F2d 1396, 59 CCPA 31. 

F L Smith & Co v. U.S , Cust Ct, 273 F Supp 
384—Hal Marks and Associates v U S, Cust Ct, 
273 F Supp. 527—Warren Atlantic, Inc v. U S , 
Cust Ct, 278 F.Supp. 302 

(3) U S.—Border Brokerage Co v US, Cust Ct, 
279 F.Supp 157. 

(7) U S.—John Dntz & Sons, Inc v US, Cust Ct, 
277 F Supp. 757—^Warren Atlantic, Inc v U.S, Cust 
Ct., 278 F Supp 302 

“Articles” 

(3) Other matters. 

U.S—Armco Steel Corp. v. Stans, C.AN.Y, 431 F.2d 
779 

Close and Stewart v. U.S., Cust Ct, 268 F Supp 
466. 

“Sheets” and “strips” 

U S —Sommers Plastic Products Co. v. U S, Cust Ct, 
268 RSupp 490 

“Ornament” 

U S —Blairmoor Knitwear Corp. v U.S., Cust.Ct, 284 
F.Supp 315. 

“Processing” 

US—Intelex Systems, Inc v. U.S, Cust.Ct, 318 
FSupp 515, affd. 460 F.2d 1083, 59 CCPA 138. 
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89.5. U S —Borneo Sumatra Trading Co. v. U.S., 
Cust.Ct., 311 F.Supp. 326 

90. “Articles” 

U.S.—Close and Stewart v U.S., Cust Ct., 268 F Supp. 
466—Marshall Ck> v U S, Cust Ct., 320 F.Supp. 
1003, reh. 334 FSupp 643 

90.10. U.S.—US. V. Spiegal Bros Corp, 51 CCPA 
69. 


§ 22. Accrual of Right to Duties 
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2.5. Prohibition against manufacturing or exhibition 
removed by amendment, 19 US.C.A. § 81c, and 
construction of term manufacturing not limited to 
light manufacturing. 

U.S.—Armco Steel Corp. v. Stans, CA.NY., 431 F.2d 
779. 

Foreign trade sKone defined 

U S.—Hawaiian Independent Refinery v. U S., Cust Ct., 
460 RSupp. 1249. 

2.10. U.S —Fountain v New Orleans Public Service, 
Inc, C.A.La., 387 F.2d 343 
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Other statements of purpose 
U S —A T. Cross Co v. Sunil Trading Corp., D.C. 
N.Y, 467 FSupp 47. 

2.15, U S —Hawaiian Independent Refinery v U.S,, 
Cust Ct, 460 F.Supp. 1249. 

2.30, Foreign Trade Zones Board 
(!) In general 

US—Armco Steel Corp v Stans, C.A.N Y, 431 F2d 
779. 

(2) Judicial review. 

US—Armco Steel Corp v Stans, C.A.N Y., 431 F2d 
779. 

2.45. Foreign Trade snbzone 
U S —Armco Steel Corp v Stans, C.A N Y,, 431 F.2d 
779. 

§ 23. Classification of Goods 

2.80. U S.—U S V. Norman G Jensen, Inc, 550 F 2d 
662, 64 CCPA 51. 

Interpretive headnotes 

U S.—C J Tower & Sons of Buffalo, Inc. v. U S, 
Cust Ct., 343 F Supp. 1387—Sol Kahaner & Bro v 
U.S, CustCt., 372 F.Supp 1393, affd 509 F2d 
1186, 62 CCPA 35 
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2.85. U S —Karoware, Inc. v U.S, Cust.Ct, 427 
F.Supp 402, affd. 564 F.2d 77, 65 CCPA 1 

3. U.S —Foster Wheeler Corp v U.S, Cust Ct, 290 

F.Supp. 375 

4. U.S—Sanyo Elec. Ins v U.S., Cust.Ct, 496 

FSupp 1311, affd, 642 F.2d 435, 68 CCPA 14. 
U.S V Simon Saw & Steel Co., 52 CCPA 33 
Sufficiency of evidence 

U.S—Sol Kahaner & Bro v. US, Cust.Ct., 372 
FSupp 1393, affd 509 F.2d 1186, 62 CCPA 35 

6. US—US V Acec Elec Corp. 474 F2d 1009, 60 

CCPA 113 

Commercial Sheanng Stamping Co. v. U.S,, 
CustCt. 317 FSupp. 750, affd 464 F2d 1048, 59 
CCPA 203—S.G.B Steel Scaffolding & Shoring 
Co, Inc. V US., Cust.Ct., 361 FSupp. 631, affd., 
496 F.2d 1224, 61 CCPA 73 

7, U.S.—Hayes-Sammons Chemical Co. v. U.S, 55 

CCPA 69. 

Pistonno & Co. v. U.S, Cust.Ct., 287 F Supp. 
978—Liebert v, U S., Cust Ct., 287 F.Supp 1008— 
Foster Wheeler Corp. v. U.S., Cust.Ct, 290 
F Supp 375—Marshall Co, v U.S., Cust.Ct, 320 
F Supp. 1003, reh 334 F.Supp 643—Polaroid 
Corp. V. U S, CustCt., 322 F Supp 1399—W & J 
Sloane, Inc v U.S, Cust.Ct., 408 F.Supp, 1392. 
Parts of an article, etc. 

U.S.—Pacific Fast Mail v. U.S., Cust.Ct., 338 F.Supp 
506. 

Character and function of article prevails over 
designation 

U.S—Fedtro, Inc. v U.S, CustCt., 376 F.Supp. 1398 
10. U.S—American Rusch Corp v U.S, CustCt., 
394 F.Supp. 1402. 

12.5. U.S.—Arthur J. Fritz & Co. v. U.S, 452 F.2d 
1399, 59 CCPA 46. 

Knowles Electronics v US, 504 F.2d 1403, 62 
CCPA 1. 

Christensen Diamond Products Co. v U.S., Cust. 
Ct., 243 F.Supp. 212—D B. Frampton & Co v 
U S., Cust.Ct., 277 F.Supp. 1014—American Weap¬ 
ons Corp V. U.S , CustCt., 280 F.Supp. 883—Fre¬ 
ni v U S., Cust.Ct, 283 F.Supp 89—John v Carr 
& Son, Inc. V. U.S., Cust Ct , 283 F.Supp. 935— 
Mattel. Inc v. U.S., Cust.Ct, 287 F.Supp 999— 
Liebert V U.S., Cust.Ct, 287"F Supp 1008—Foster 
Wheeler Corp v U.S, Cust.Ct., 290 F Supp. 375— 
International Selling Corp. v U.S., Cust.Ct., 294 
F.Supp. 642—W J Byrnes & Co v. U S., Cust.Ct., 
294 FSupp. 944—Nomura (Amenca) Corp. v 
U S, Cust.Ct, 299 F.Supp. 535, affd., CCPA, 435 
F,2d 1319, 58 CCPA 82—New York Merchandise 
Co. V. U S., Cust.Ct., 305 F.Supp 25, affd., CCPA, 
435 F.2d 1315, 58 CCPA 53—Robert Bosch Corp 
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V. U.S., Cust.Ct., 305 F.Supp. 921—Borneo Suma¬ 
tra Trading Co. v. U.S., Cust.Q., 311 F.Supp. 
326—Polaroid Corp. v. U.S., Cust.Ct., 322 F.Supp. 
1399—Garza v. U.S., Cust.Ct., 324 F.Supp. 91—W 
& J Sloane, Inc. v. U.S., Cust.Ct., 408 F.Supp. 
1392. 

12.10. Subsequently created articles included 

U.S.—Hoyt, Shepston & Sciaroni v. U.S,, 52 CCPA 101. 
Borneo Sumatra Trading Co. v, U.S., Cust.Ct., 
311 RSupp. 326. 

page 223 

13. U.S.—U.S. V. Simon Saw & Steel Co., 51 CCPA 

33. 

U.S. V. Parksmith Corp., 514 F.2d 1052, 62 
CCPA 76. 

Pistorino & Co. v. U.S., Cust.Ct., 287 F.Supp. 
978—New York Merchandise Co. v. U.S.. Cust.Ct., 
294 RSupp. 971—Wilfred Schade & Co. v. U.S., 
CustCt., 295 F.Supp. 1117—Davar Products, Inc. 

V. U.S., Cust.Ct., 303 F.Supp. 1058—Cheltenham 
Supply Corp. v. U.S., Cust.Ct., 306 F.Supp. 472— 
Cavalier Shipping Co. v. U.S., Cust.Q., 337 
F.Supp. 447 affd. 478 F.2d 1256, 60 CCPA 152—J. 
Ray McDermott & Co., Inc., v. U.S., CustCt., 354 
F.Supp. 280. 

Applicable between provisions of equal status, 
not between provisions of inferior headings 
under different superior headings 
U.S.—Humphreys v. U.S., Cust.Ct, 272 F.Supp. 951, 
affd., C.C.P.A., 407 F.2d 417, 56 CCPA 67. 

Limited application under statutory provision 
U.S.—J. Gerber & Co. v. U.S., Cust.Q., 298 F.Supp. 
516, affd., 436 F.2d 1390. 58 CCPA 110. 

Precedence over other aids to construction 
U.S.—R L. Smith & Co. v. U.S., 409 F.2d 1369, 56 
CCPA 77. 

Question of law 

U.S.—F. L Smith & Co. v. U.S., 409 F.2d 1369, 56 
CCPA f}, 

Hancock Gross, Inc. v. U.S., Cust.Ct., 383 
RSupp. 832, affd., C.A., 517 F.2d 951, 62 CCPA 
100 . 

13.5. U.S.—Aldrich Chemical Co. v. U.S., Cust.Q., 
297 RSupp. 1389. 

14. U.S.—F. L. Smidth & Co. v. U.S,, Cust.Ct., 273 
F.Supp. 384—F. W. Myers & Co. v. U.S., Cust. 
Q., 275 RSupp. 811—Wico Corp. v. U.S., Cust. 
Ct., 282 F.Supp. 798—Sears, Roebuck & Co. v. 
U.S., Cust.Ct., 371 RSupp. 1073, affd 504 F.2d 
1400, 62 CCPA 10—American Rusch Corp. v. 
U.S., CustCt, 394 F.Supp. 1402. 

15. U.S.—Verona Dyestuffs v. U.S., Cu$t.Q., 282 
RSupp. 493. 

17.5. U.S.—Northan Warren Corp. v. U.S., 475 F.2d 
647, 60 CCPA 117. 

Resort to legislative history 
U.S.—Arthur J. Humphreys, Inc. v. U.S., CustCt., 394 
F.Supp. 1395, affd. 531 R2d 1059, 63 CCPA 75. 

18.5. U.S.—U.S. V. Gehrig Hoban & Co., 52 CCPA 
32. 

Nomura (America) Corp. v. U.S., CustQ., 299 
F.Supp. 535, affd., CCPA. 435 F.2d 1319, 58 
CCPA 82. 

18.10. U.S.—V. G. Nahfgang & U.S., 51 CCPA 76— 
Hoyt, Shepston & Sciaroni v, U.S., 52 CCPA 101. 

Polaroid Corp. v. U.S., Cust.Ct, 322 F.Supp. 
1399. 
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19JO. "Articles’* generally construed as more 
specific designation 

U.S.—R W. Myers, Inc. v. U.S., Cust.Q., 240 F.Supp. 
333. 

19.25. US.—F. B. Vandegrift & Co. v. U.S., Cust. & 
Pat.App., 55 CCPA 24. 

Use 

(9) Other Statements. 


U.S.—Pistorino & Co. v. U.S., Cust.Ct, 287 F.Supp. 
978—J. E Bernard & Co. v. U.S., Cust.Ct., 305 
RSupp. 931. 

19.35. U.S.—New York Merchandise Co. v, U.S., 
Cust.Q., 305 RSupp. 25, affd., CCPA, 434 F.2d 
1315, 58 CCPA 53. 

19.40. Intention of importer and use 

U.S.—Montgomery Ward & Co. v. U.S., Cust.Ct., 362 
F.Supp. 560, revd. on oth. grds., 499 F.2d 1283, 61 
CCPA 101. 

19.45. Matters considered in making determi¬ 
nation 

U.S.—Gallagher & Ascher Co. v. U.S., 52 CCPA 11. 
New York Merchandise Co. v. U.S., Cust.Ct., 
273 F.Supp. 377. 

20. U.S.—Victoria Distributors, Inc. v, U.S., 425 F.2d 
759, 57 CCPA 76. 

Liebert v. U.S., Cust.a., 305 F.Supp. 1400, affd. 
450 F.2d 1405, 59 CCPA 43—Ford Motor Co. v. 
U.S,, 403 R2d 277, 56 CCPA 19—Engis Equip¬ 
ment Co. V, U.S., Cust.Q., 284 F.Supp. 798—Mat¬ 
tel, Inc. V. U.S., Cust.Ct. 287 F.Supp. 999. 

One of several articles which may be optionally 
used may be part 

U.S.—Wico Corp. v. U.S.. CustQ., 282 F.Supp. 798. 
If essentially no longer touchstone, all auxilia¬ 
ries not necessarily parts 
U.S.—Schick X-ray Co. v. U.S., Cust.Ct., 271 F.Supp. 
305. 

ClassiHcation of article as part precluded if it 
retains separate identity and functional self 
sufficiency 

U.S.—Schick X-Ray Co. v. U.S., Cust.Q., 271 RSupp. 
305. 
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21. U.S.—Westminster Corp. v. U.S., Cust.Q., 432 
RSupp. 1055. 

23. U.S.—F. W. Myers & Co. v, U.S., Cust.Ct., 275 
F.Supp. 811. 

24. U.S.—Circle Import-Export Co. v. U.S., Cust.Ct., 
320 F.Supp. 1400. 

26. U.S.-R W. Myers & Co. v. U.S., Cust.Ct., 275 
F.Supp. 811. 

27.5. U.S.—Parts Mfg. A^ociates, Inc. v. U.S., Cust. 
Ct., 377 F.Supp. 1356. 

28. U.S.—Amalgamated Sugar Co. v. U.S., Cust.Ct., 
281 F.Supp. 373. 

§ 24. -Commercial Designation 

Differing from Ordinary 
Meaning 

30. U.S.—Esco Mfg. Co. v. U.S., 530 F.2d 949, 63 
CCPA 71. 

John Dritz & Sons, Inc. v. U.S., Cust.Q., 277 
F.Supp. 757—Border Brokerage Co. v, U.Si, Cust. 
Ct., 284 F.Supp. 806—Aldrich Chemical Co. v. 
U.S., Cust.Q., 297 RSupp. 1389—Tuscany Fab¬ 
rics, Inc. V. U.S., CustCt., 317 F.Supp. 741, affd. 
454 F.2d 1188, 59 CCPA 77, cert. den. 93 S.Q. 47, 
409 U.S. 845, 34 L.Ed.2d 85#-Polaroid Corp. v. 
U.S., Cust.Q., 322 RSupp. 1399—^Hancock Gross, 
Inc. V. U.S., CustCt., 383 RSupp. 832, affd,, C.A., 
517 F.2d 951, 62 CCPA 100-ITT Thompson In¬ 
dustries, Inc. V. U.S., C.I.T., 537 F.Supp. 1272, 
affd. CA, 703 F.2d 585. 

Ride of construction 

U,S.—Premier Graining Co. v. U.S„ CustQ,, 285 
RSupp. 858. 

Significance in jewelry cases 

U.S.—Friedman v. U.S., CustCt., 280 F.Supp. 464. 
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31. U.S.—Nippon Kogaku (USA), Inc. v. U.S., Cust. 
& Pat.App., 673 F.2d 380. 

James G. Wiley Co. v. U.S., Cust.Q., 296 
F.Supp. 955—Aldrich Chemical Co. v. U.S., Cust. 
a., 297 F.Supp. 1389. 
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34. U.S.—Daniel Green Shoe Co. v. U.S., Cust.Ct., 

262 F.Supp. 375—Heads & Threads, Division of 
MSL Industries, Inc, v. U.S., Cust Q., 282 

F.Supp. 484. 

34.5, U.S.—Bar ?el Expediters, Inc. v. U.S., CIT, 544 
F.Supp. 868, affd., C.A., 698 F.2d 1210. 

35. U.S.—Daniel Green Shoe Co. v. U.S., Cust.Ct., 
262 RSupp. 375. 

36. U.S.—Daniel Green Shoe Co. v. U.S., Cust.Ct., 

262 F.Supp. 375—Heads & Threads, Division of 
MSL Industries, Inc. v. U.S., Cust.Ct., 282 

F.Supp. 484. 
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38. U.S.—Servo-Tek Products Co. v. U.S., 416 F.2d 
1398, 57 CCPA 13. 

41. U.S.—Heads & Threads, Division of MSL Indus¬ 
tries, Inc. V. U.S., Cust.Q., 282 F.Supp. 484— 
Heads & Threads, Division of MSL Industries, 
Inc. V. U.S.. Cust.Ct., 285 F.Supp. 173, affd., 417 
F.2d 637, 56 CCPA 95. 

42. U.S.—Heads & Threads, Division of MSL Indus¬ 
tries, Inc. V. U.S., Cust.Q., 282 RSupp. 484—De 
Lange v. U.S., Cust.Q., 294 RSupp. 

43. U.S.—Daniel Green Shoe Co. v. U.S., Cust.Ct., 
262 F.Supp. 375—^John Dritz & Sons, Inc. v. U.S., 
Cust.Q., 277 F.Supp. 757—Soderhamn Mach. 
Mfg. Co. v. U.S., Cust.Q., 277 F.Supp. 760, affd., 
417 F.2d 783, 56 CCPA 124-Barton Agency, 
Limited v. U.S., Cust.Ct., 279 F.Supp. 432—T. D. 
Downing Co. v. U.S., Cust.Ct., 282 F.Supp. 801— 
De Lange v. U.S., Cust.Ct., 294 F.Supp. 646—No¬ 
mura (America) Corp. v. U.S., Cust.Q., 299 

' RSupp. 535, affd., 435 F.2d 1319, 58 CCPA 82. 

44. U.S.—John V. Carr & Son, Inc. v. U.S., Cust.Ct., 
387 F.Supp. 730. 

45. Dissimilar language of Brussels Nomen¬ 
clature not controlling 

U.S.—Cengar v. U.S., Inc. v. U.S., CustCt., 319 
F.Supp. 1404. 

Brussels Nomenclature used only in cases of 
ambiguity 

U.S.—Parksmith Corp. v. U.S., Cust.Ct., 365 RSupp. 

461, affd., 514 F.2d 1052, 62 CCPA 76. 

47. U.S.—W. J. Byrnes & Co., v. U.S., CustQ., 294 
F.Supp. 944—Morris Friedman & Co. v. U.S., 
Cust.Q., 386 F.Supp. 522, affd. 524 F.2d 745, 63 
CCPA 5. 

49. U.S.-U.S. V. E. Easier & Co., 557 F.2d 270, 64 
CCPA 121. 

50. U.S.—Ross Products, Inc. v. U.S., 433 F.2d 804, 
58 CCPA 1. 

Laurence Myers Scaffolding Co. v. U.S., Cust, 
Q., 259 F.Supp. 874—Daniel Green Shoe Co. v. 
U.S., Cust.Q., 262 F.Supp, 375—Hal Marks and 
Associates v. U.S., Cust.Ct., 273 F.Supp. 527— 
Warren Atlantic, Inc. v. U.S., Cust.Ct., 278 
RSupp. 302—Jarrell-Ash Co. v. U.S., CustCt., 278 
F.Supp. 658—Knowles Electronics v. U.S., Cust. 
Ct, 371 RSupp. 1393, affd. 504 F.2d 1403, 62 
CCPA 1. 

§ 25. -Condition at Time of Im¬ 

portation 
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54. U.S.—Aceto Chemical Co., Inc. v. U.S., 465 F.2d 
908, 59 CCPA 212. 

Carrington Co.' v. U.S., 497 F.2d 902, 61 CCPA 
77. 

F. W, , Myers, Inc. v. U.S., Cust.Ct., 240 F.Supp. 
333—Aceto Chemical Co. v. U.S,, Cust.Ct., 271 
F.Supp. 293, reh. 348 F.Supp. 1134, revd. on oth. 
grds. 465 F.2d 908, 59 CCPA 212—Engis Equip¬ 
ment Co. V. U.S., Cust.Q., 284 RSupp. 798—Engis 
Equipment Co. v, U.S,, Cust.Q., 294 F.Supp. 964 
—Pacific Fast Mail v. U.S., Cust.Q., 338 F.Supp. 
506—Kurt S. Adler, Inc. v. U.S., Cust.Ct., 343 
RSupp. 943, affd., 496 R2d 1220, 61 CCPA 68- 
Carrington Co. v. V*S., CustCt., 358 F.Supp. 1286, 
affd., 497 R2d 902, 61 CCPA 77. 
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59. US—Karoware, Inc v US. CustCt, 427 
FSupp 402, affd 564 F 2d 77, 65 CCPA. 1 

60. U.S—Piescohle Mfg Corp v U S , Gust Ct, 269 
F.Supp 771—J E Bernard & Co v US, Gust 
Ct, 282 F Supp 476—Davar Products, Inc v 
U.S , Gust Ct, 287 F Supp 994—Mattel, Inc v 
U S , Gust Ct, 287 F.Supp 999 

62. U S —Davar Products, Inc v U.S , Gust Ct., 287 
FSupp 994 

63. U S —Davar Products, Inc v US, Gust Ct, 287 
FSupp. 994 
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65. U S —Karoware, Inc v US, Gust Ct, 427 
FSupp 402, dffd. 564 F 2d 77, 65 CCPA. 1 
67. U S.—Pistonno & Co , Inc v U.S., Cust.Ct, 350 
FSupp 1392 

§ 26. --Determinable by Compo¬ 

nent Material 

69.55. U S —N Erlanger Blumgart Co v US, Gust 
Ct, 295 FSupp 278, affd, 428 F2d 860, 57 
CCPA 127—Mobilite, Inc v U S . Cust Ct. 358 
FSupp 267 
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70. U S.—Wilfred Schade & Co v. U S , Cust Ct. 295 
FSupp 1117—Castelazo and Associates v. U.S, 
Cust Ct, 296 F Supp 25—Robert Bosch Corp v 
US, CustCt., 305 FSupp 921—Cavalier Ship¬ 
ping Co V. U S , Cust Ct , 337 F.Supp 447, affd. 
478 F2d 1256, 60 CCPA 152—Pollard Bearings 
Corp. V. U S:, Cust Ct, 363 F.Supp 1191, remd , 
511 F2d 568, 62 CCPA 61. on remand 405 
FSupp 1074 

Determination of component material of chief 
value 

(1) US—Freni v. U.S., Cust.Ct, 283 FSupp 89— 
Remco Industnes, Inc v US, Cust.Ct., 285 F.Supp 
117—Rausch V. U.S., CustCt, 286 F.Supp. 576-U S 
Indus Products Corp. v. U.S., Cust.Ct, 286 F Supp 
583. 

(3) Other matters. 

US—U.S V. Castelazo and Associates, 417 F.2d 798, 
57 CCPA 16 

Pafcific Wood Products Co v US, Cust.Ct., 322 
FSupp 1393 

71. U.S —Carrington Co v US, Cust.Ct, 358 
F.Supp. 1286, affd., 497 F2d 902, 61 CCPA 77 

73, U.S.—Styson Art Products Co. v. U.S,, 470 F.2d 
1050, 60 CCPA 69. 

76. U S.—Cavalier Shipping Co v U S., Cust Ct., 337 
F.Supp. 447, affd 478 F.2d 1256, 60 CCPA 152 

“Almost wholly of” represents de¬ 
parture from value or quantitative con¬ 
cept of terms “of” and “wholly of” and 
embraces qualitative concept/‘ ^ 

81.1. “Of’ as meanrng “wholly or almost 
wholly of’ 

U S —United Mineral & Chemical Corp. v U S, Cust 
Ct., 307 F Supp 347. 

Other constmctions 

US.—Sears, Roebuck & Co v. U.S., CustCt., 371 
F.Supp. 1073, affd. 504 F.2d 1400, 62 CCPA 10 

82. U.S.—Ideal Toy Corp. v. US., 433 F2d 801, 58 
CCPA 9. 

The test to be used in deciding the 
proper classification between compet¬ 
ing unfinished articles and parts provi¬ 
sions of the Tariff Schedules is that 
the parts of an article, when assem¬ 
bled, must result in a substantially 
complete article, for their classification 
as the article itself.*^ ^ 


82.5. U S —Daisy-heddon, Div Victor Comptometer 
Corp V U S , 600 F 2d 799, 66 CCPA 97, overrul¬ 
ing Authentic Furniture Products, Inc v United 
States, 68 Cust Ct 204, C D. 4362, 343 F Supp 
1372, to crxfent it may be read as providing a test 
other than that test. 

§ 27. - Dependent upon Use 
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83. US-US V Simon Saw & Steel Co, 51 CCPA 
33—Aceto Chemical Co, Inc v. U S , 465 F 2d 
908, 59 CCPA 212 

New York Merchandise Co v US, 294 F Supp 
971—S Y Rhee Importers v U.S , Cust.Ct, 353 
F.Supp 880, affd 486 F2d 1385, 61 CCPA 2 

Important factor 

(1) US—Fnedman v US, CustCt, 280 FSupp 
464 

(3) Othei statements. 

U S —International Artware Corp v US, Cust Ct, 
320 F.Supp 1009—Haan v US., CustCt, 332 
F.Supp 182. 

More definitive than substantially complete test 
U S —Authentic Furniture Products, Inc v US, 486 
F2d 1062, 61 CCPA 5 

84. U.S —Hayes-Sammpns Chemical Co v US, 
Cust & Pat.App,, 55 CCPA 69 

New York Merchandise Co v US, Cust Ct, 
271 FSupp. 308—Aldnch Chemical Co v. US, 
Cust.Ct, 297 F Supp 1389 

84.5. US—US V Ford Motor Co., 51 CCPA 22 

85. U.S —Studner v. U.S., Cust Ct, 300 F Supp 
1394, affd 427 F2d 819, 51 CCPA 122. 

86. U.S—F W Myers & Co v US., CustCt, 275 
F.Supp 811—Pistonno & Co v US, CustCt, 
287 F Supp 978. 

88. U S.—Ford Motor Co v U S. 403 F 2d 277, 56 
CCPA 19 

Instrumentation Associates, Inc. v. U S, Cust 
Ct. 269 F.Supp 777—F W Myers & Co. v. U S , 
CustCt, 275 F.Supp. 811—Enghshtown Corp v 
U.S , Cust.Ct., 409 F Supp 764, revd. on oth grds , 
553 F.2d 1258, 64 CCPA 84 

89. U.S.—Bob Stone Cordage Co v. U.S., 51 CCPA 
60—Ross Products, Inc v U S., 433 F 2d 804, 58 
CCPA 1—Packard Instrument Co v US, 471 
F.2d 636, 60 CCPA 66—^Trans-Atlantic Co v 
U.S.. 471 F2d 1397, 60 CCPA lOO. 

Border Brokerage Co v U.S, Cust.Ct., 266 
F Supp. 903—Davies, Turner & Co v. U S., Cust. 
Ct, 270 F.Supp. 21—Hoffschlaeger Co v. U S., 
Cust.Ct, 284 F.Supp. 787—Castelazo and Associ¬ 
ates V US, CustCt, 294 F.Supp. 81—Schick X- 
Ray Co. v. U.S, Cust.Ct, 295 F.Supp. 302—Fran¬ 
cesco Pansi Fwdg Corp v, US., CustCt, 296 
FSuop 315, affd. 414 F2d 1093, 57 CCPA 84— 
Western Importing Co v U.S, Cust.Ct., 297 
F.Supp 181—Porter v U S., CustCt., 409 F Supp 
757. 

Evidence held insufficient to show chief use 
U.S.—U.S V. John V. Carr & Son. Inc., 495 F 2d 771, 
61 CCPA 41. 

Western Stamping Corp. v U.S., CustCt., 289 
F.Supp. 1016, affd., 417 F2d 316, 57 CCPA 6. 

Classification as “waste” 

US—US V, Studner, 427 F2d 819. 57 CCPA 122 
Capability of parts for separate use held imma¬ 
terial 

U S.—Ford Motor Co. v U S., Cust Ct„ 349 F Supp 
532 

Sample potent witness of chief use 
US—Miracle Exclusives, Inc v. U.S., C.IT, 516 
F.Supp. 33, affd., CCPA, 668 F2d 498. 
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90. U.S.—Gleeson v. U.S., 432 F.2d 1403, 58 CCPA 
17 

William Shaland Corp v U.S., Cust.Ct., 280 
F.Supp, 457—Maher-App & Co. v. U S , Cust.Ct,, 
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285 F.Supp. 181, affd, 418 F2d 922, 57 CCPA 
31—Western Importing Co v US, CustCt, 297 
FSupp 181 

Fugitive use or susceptibility of use 
(1) US—Novelty Import Co v US., CustCt, 285 
F Supp 160 
(3) Other matters 

U S —Howland v U S , 53 CCPA 62 

91. U S—Hoffschlaeger Co. v. US, CustCt., 284 
F Supp 787—Novelty Import Co v US, Cust 
Ct, 285 FSupp. 160—Western Stamping Corp v 
US, CustCt, 289 FSupp 1016, affd. 417 F.2d 
316, 57 CCPA 6 

92. US—Schick X-Ray Co. v US, CustCt, 295 
F.Supp 302, 

93. U S —Davis Products, Inc, v U S, Cust Ct. 279 
F.Supp. 448 

94. U S —U S v F. W Myers & Co., Inc., 476 F 2d 
1377, 60 CCPA 134 

F. W Myers & Co. v. US., Cust.Ct, 272 
FSupp. 323. 

“Suitable” Item must have substantial use 
U S —Sol Kahaner & Bro. v. US, CustCt, 372 
FSupp 1393, affd 509 F,2d 1186, 62 CCPA 35 

§ 28. -Noscitur a Soctis 

94.50. U S —Indian Head, Inc v. U S , 597 F 2d 266, 
66 CCPA 68. 

95. US—Western Dairy Products, Inc. v US , 510 
F 2d 376, 62 CCPA 37 

96. Rule held not controliinig 

U S —Kotake Co v. U S , Cust Ct., 266 F Supp 385— 
Continental Exchange, Limited v US, Cust.Ct., 
281 F.Supp 892 

ILibera! interpretation 

U S,—Sunbeam Corp v. U S., 425 F.2d 1274, 57 CCPA 
97. 
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98,5, U S —Hayes-Sammons Chemical Co. v. U.S, 55 
CCPA 69 

§ 29. Constractlon of Analogous 
Acts 

2. US —N Erlanger Blumgart Co. v. U.S., 428 F,2d 
860, 57 CCPA 127. 
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7. U.S.-Pacific Suppliers, Limited v. U.S, Cust.Ct., 
299 F.Supp 1134—Volkswagen of Amenca, Inc 
V. U.S., 340 F.Supp 983. affd., C.A., 494 F2d 
703, 61 CCPA 41. 

§ 30. Prohibition of Importation 

18. Importation limited to quota under execu¬ 
tive order 

U S —U S Cane Sugar Refiners’ Ass’n v. Block, Cust. 
Pat.App., 683 F.2d 399. 

U.S. Cane Sugai Refiners’ Ass’n v. Block, CIT, 
544 F.Supp. 883, affd, CCPA, 683 F 2d 399. 

(1) DC.—Pancoastal Petroleum, Limited v Udall, 

C. A., 348 F.2d 805. 121 U.S.App.D.C 193--Gulf Oil 
Corp V. Hickel, C.A , 435 F,2d 440, 140 U.S App.D C 
368 

Gulf Oil Corp. V Hickei, D.C . .303 FSupp. 31, 
affd , C A., 435 F 2d 440 

(3) Oil import license. 

US—Sinclair Oil Corp. v Smith, D.C.NY., 293 
FSupp. nil—Murphy Oil Corp. v. Hickel, D.C 
Ark, 307 FSupp. 812. 

D. C—Skelly Oil Co v. Russell, C.A., 436 F.2d 910, 

141 U.SApp.D.C. 180. 

(4) Allocation to separate parts of integrated enter¬ 
prise not required. 

U S.—Murphy Oil Corp. v. Hickel, C.A Ark. 439 F 2d 
417. 

(5) Prohibition of allocation to subsidiary or affiliate 
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U.S.—Murphy Oil Corp. v. Hickel, C.A.Ark.. 439 F.2d 
417. 

D.C.-Skelly Oil Co. v. Russell, C.A.. 436 F.2d 910, 
141 U.S.App.D.C 180. 

Regulation of commerce with foreign nations 
U.S.—U.S. V. 12 200-Foot Reels of Super 8mm. Film, 
Cal, 93 S.Ct. 2665, 413 U.S. 123, 37 L.Ed.2d 500. 

Formal hearing not required 

U.S.—Meserey v. U.S., D.C.Nev., 447 F.Supp. 548. 
New vehicles Imported for resale 
U.S.—U.S. V. Felsen, CA.Colo., 648 F.2d 681. cert, 
den. 102 S.Ct. 317, 454 U.S. 861, 70 LEd.2d 159. 
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1S.50. Firearms 

U.S.—Brennan v. U.S., D.C.Mich., 435 F.Supp. 451. 

Constitutional 

U.S.—Church of Scientology of California v. Simon, 
D.CCal., 460 F.Supp. 56, affd. 99 S.Ct. 2153, 441 
U.S. 938, 60 L.Ed.2d 1040. 

20.5, Basis of determination 

U.S.—Church of Scientology of Cal. v. Richardson, 
C.A.Cal., 437 F.2d 214. 

Sugartnan v. Forbragd, D.CCal., 267 F.Supp. 
817, affd., C.A., 405 F.2d 1189, cert. den. 89 S.Ct. 
2103, 395 U.S. 960, 23 L.Ed.2d 747. 

Goodwin v. U.S., D.C.Cal. 371 F.Supp. 433. 
Appearance of adulteration compels refusal to 
admit food 

U.S.—Sugarman v. Forbragd, D.C.Cal., 269 F.Supp. 
817, affd., C.A.. 405 F.2d 1189, cert. den. 89 S.O. 
2103, 395 U.S. 960, 23 L.Ed.2d 747. 

Purpose and scope of hearing 
U.S.—Sugarman v. Forbragd, D.C.Cal., 267 F.Supp. 
817, affd., C.A., 405 F.2d 1189, cert. den. 89 S.Q. 
2103, 395 U.S. 960, 23 L.Ed.2d 747. 

Exclusion fo adulterated food as matter of dis¬ 
cretion 

U.S.—Sugarman v. Forbragd, C.A.Cal., 405 F.2d 1189, 
cert. den. 89 S.Ct. 2103, 395 U.S. 960, 23 L.Ed.2d 
747. 

D.C.—Seabrook Intern. Foods, Inc. v. Harris, D.C., 504 
F.Supp. 1086, affd., C.A., 674 F.2d 38, 218 U.S. 
App.D.C. 195. 

Calcium reduced milk 

U.S.—Western Dairy Products, Inc. v. U.S., 373 
F.Supp. 568, affd. 510 F,2d 376, 62 CCPA 37. 

21. U.S.—Church of Scientology of Cal. v. Richard¬ 
son. C.A.Cal., 437 F.2d 214, 

Sugarman v. Fortnagd, D.CCal., 267 F.Supp. 
817, affd, CA., 405 F.2d 1189, cert. den. 89 S.Ct 
2103, 395 U.S. 960, 23 L.Ed.2d 747—Goodwin v. 
U.S.. D.C.Cal., 371 ESupp. 433. 

22. Discretion 

U.S.—Meserey v. U.S., D.C.Nev., 447 F.Supp. 548. 

page 236 

22*10. Statutes relating to import and export of drugs 
and narcotics see 28 C.J.S. Bound Supplement. 

24.5. Article made and marked under license 
from American concern 

Cal.—Kasel v. Remington Arms Co., 101 Cal.Rptr. 314, 

24 C,A.3d 711, 

25.20, U.S.—U.S. V. A Motion Picture Film Entitled 
“Pattern on Evil”, D.CN.Y., 304 F.Supp. 197. 

Magazines 

U.S.—^U.S. V, 127,295 Copies of Magazines, More or 
Less, Entitled “Amor”, D.C.Md., 295 F.Supp. 
1186. 

25.25. Exemption of matter for private use 

U.S.—U.S. V. 12 200-Foot Reels of Super 8mm. Film, 
Cal., 93 S.Ct. 2665, 413 U.S. 123, 37 L.Ed.2d 500. 

26, U.S.—U.S. V. Thirty-Seven (37) Photographs, 
Cal., 91 S.Ct. 1400, 402 U.S. 363, 28 L.Ed.2d 822, 
reh, den. 91 S.Ct. 2221, 403 U.S. 924, 29 L.Ed.2d 
702—U.S. V. 12 200-Foot Reels of Super 8mm. 
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Film, Cal., 93 S.Ct. 2665, 413 U.S. 123, 37 
L.Ed.2d 500. 

U.S. V. 127,295 Copies of Magazines, More or 
Less, Entitled “Amor”, D.C.Md., 295 F.Supp. 1186 
—U.S. V. A Motion Picture Film Entitled “Pattern 
of Evil”, D.CN.Y., 304 ESupp. 197. 

Provision held invalid 

U.S.—U.S. V. 50 Magazines, D.CR.I., 323 F.Supp. 395. 
Prohibiting importation for sole private use vio¬ 
lates constitutional rights 
U.S.—U.S. V. Articles of “Obscene” Merchandise, D.C. 
N.Y.. 315 F.Supp. 191, app. dism. 91 S.Ct. 246, 400 

U. S. 935. 27 L.Ed.2d 241, probable jur. noted 91 
S.Ct. 1649, 402 U.S. 971, 29 L.Ed.2d 135, app. 
dism. 91 S.Ct. 2270, 403 U.S. 942, 29 L.Ed.2d 722. 

Congress is not precluded from bar¬ 
ring some avenues of illegal importa¬ 
tion of obscene matter because ave¬ 
nues exist that are more difficult to 
regulate.^^^ 

26.5, U.S.—U.S. V. 12 200-Foot Reels of Soper 8mra. 
FUm, Cal., 93 S.Ct. 2665, 413 U.S. 123, 37 
L.Ed.2d 500. 

28. Particular pictures held not obscene 
U.S.—U.S. V. Ten Erotic Paintings, D.C.Md., 311 

F.Supp. 884, affd., CA.. 432 F.2d 420. 

29. U.S.—U.S. V. One Carton Positive Motion Picture 
Film EntiUed “491”, D.CN.Y., 247 F.Supp. 450, 
revd. on oth. grds., C.A., 367 F.2d 889. 

“Miller” test 

U.S.—U.S. V. Various Article of Obscene Merchandise, 
Schedule No. 1769, C.A.N.Y., 600 E2d 394. 

page 237 

30. Films 

U.S.—U.S. V. 35 MM. Motion Picture Film “Language 
of Love”, C.A.N.Y., 432 F.2d 705, application den. 
91 S.a. 1656, 402 U.S. 970,29 L.Ed.2d 135—U.l 

V. One Reel of 35mm Color Motion Picture Film 
Entitled “Sinderella”, Sherpix, Inc., C.A.N.Y., 491 
E2d 956. 

30.10. U.S.—U.S. V. Various Articles of- Obscene 
Merchandise, Schedule 1724, D.C.N.Y., 460 
F.Supp. 826. 

page 239 

45.5. 19 U.S.C.A. § 1337, was amended in 1975, 
substituting “commission” for “president”. 

47. Copyright 

U.S.—L Baffin & Son, Inc. v. Snyder, D.C.N.Y., 394 
F.Supp. 1389, affd., CA., 536 F.2d 486, cert. den. 
97 S.Ct. 156, 429 U.S. 857, 50 L.Ed.2d 135. 

Regulate foreign commerce 
U.S.—Scaled Air Corp. v. U.S. Intern. Trade Commis¬ 
sion, 645 E2d 976, 68 CCPA 93. 

49. U.S.—Meserey v. U.S., D.CNev., 447 F.Supp. 
548. 

§ 30.1. Relief from Iigury , Caused 
by Import Competition 

Relief to industry, labor, and communities from inju¬ 
ry caused by import competition is provided for by 
statute. 

Library References 
Customs Duties <3=>22.5. 
page 240 

The Trade Act of 1974 was adopted 
in 1975 for the purpose of providing 
adequate procedures to safeguard 
American industry, labor, and commu¬ 
nities against unfair or injurious im¬ 
port competition.”-^ 

53.50. 19 U.S.C.A. § 2102. 


Under the Act, a petition for eligibili¬ 
ty for import relief for the purpose of 
facilitating orderly adjustment to im¬ 
port competition may be filed with the 
International Trade Commission by an 
entity, including a trade association, 
firm, certified or recognized union, or 
group of workers, which is representa¬ 
tive of an industry.”” The Commis¬ 
sion must hold an investigation to de¬ 
termine whether an article is being im¬ 
ported into the United States in such 
increased quantities as to be a substan- 
tial cause of serious injury, or the 
threat thereof, to the domestic indus¬ 
try producing an article like or directly 
competitive with the imported arti¬ 
cle.”-” The Commission must hold a 
public hearing.”-” If the Commission 
finds with respect to any article, as a 
result of its investigation, the serious 
injury or threat described under the 
Act, it must find the amount of the 
increase in, or imposition of, any duty 
or import restriction on such article 
which is necessary to prevent or reme¬ 
dy such injury, or if it determines that 
adjustment assistance can effectively 
remedy such injury, recommend the 
provision of such assistance, and must 
include such findings or recommenda¬ 
tion in its report to the President.”-^"* 

53.51. U.S.—Jewel Foliage Co. v. Uniflora Overseas 
Florida, Inc., D.C.Fla., 497 ESupp. 513. 

19 U.S.C.A. § 2251(a). 

53.52. 19 U.S.C.A. § 2251(b). 

U.S.—Woodrum v. Donovan, 544 ESupp. 202, 4 C.I.T. 

46, app. after reitiand 564 F.Supp. 826, affd. C.A., 

737 F.2d 1575. 

53.53. 19 U.S.C.A. § 2251(c). 

53.54. 19 U.S.C.A. § 2251(d). 

The Act makes provision for adjust¬ 
ment assistance for firms with respect 
to unfair or injurious import competi¬ 
tion.”-” Under the Act, a firm may be 
eligible for adjustment assistance if it 
is determined that a significant num¬ 
ber or proportion of the workers in 
such firm have become totally or par¬ 
tially separated, that sales or produc¬ 
tion, or both, of such firm have de¬ 
creased absolutely, and that increases 
of imports of articles like or directly 
competitive with articles produced by 
such firm contributed importantly to 
such total or partial separation, or 
threat thereof, and to such decline, in 
sales or production.”-” Adjustment 
assistance may consist of technical and 
financial assistance, such as assistance 
to the firm in developing a proposal for 
its economic adjustment, or such finan¬ 
cial assistance in the form of direct 
loans or guarantees of loans as will 
materially contribute to the economic 
adjustment of the firm.”-” 

53.55. 19 U.S,C.A. § 2341 et seq. 

53.56. 19 U.S.C.A. § 2341. 
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Term “article” does not leclade services 
U S —Fortin v, Marshall, C A , 608 F 2d 525 

53.57. 19 U SC A § 2342 

Adjustment assistance for communi¬ 
ties is also provided for under the pro¬ 
visions of the Act.^^^^ A community 
may be eligible for adjustment assist¬ 
ance if it is determined, among other 
things, that a significant number or 
proportion of the workers in the trade 
impacted area in which such communi¬ 
ty is located have become totally or 
partially separated, or are threatened 
to become totally or partially separat¬ 
ed, or that sales or production, or both, 
of firms, or subdivisions of firms, lo¬ 
cated in the trade impacted area have 
decreased absolutely.” Adjustment 
assistance for communities may con¬ 
sist of all forms of assistance, includ¬ 
ing a loan guarantee program.”^ 

53.58. 19 USCA. § 2371 et seq 

53.59. 19 U.S.CA § 2371(c) 

53.60. 19 U S.CA. § 2373. 

Adjustment assistance for workers. 

The Trade Act of 1974 provides for 
adjustment assistance for workers 
with respect to unfair or injurious im¬ 
port competition.” 

53.61. U S —United Rubber, Cork, Linoleum and 
Plastic Workers of America, Local 798 v Dono¬ 
van, C A, 652 F 2d 702. 

Collins V Marshall, D.C.Mo, 507 F.Supp 83. 
Del—Morgan v Unemployment Ins. Appeal Bd., Su¬ 
per.. 416 A 2d 1227 

Pa—-Ford v Com., Unemployment Compensation Bd 
of Review, 409 A 2d 1209, 48 Pa Cmwlth 580. 
19 U S C.A § 2271 et seq. 

Eligibility not s|iown 

D C.~Pemberton v Marshall, C A, 639 F.2d 798, 205 
US.App.D.C 276 

N Y.—Claim of Adesso, 453 N Y S 2d 107, 89 A.D 2d 
662 

Pa.—Deemer v. Com Unemployment Compensation 
Bd. of Review, Cmwlth, 426 A.2d 1277, 58 Pa. 
Cmwlth. 46 

Regulations allowing recoupment of erroneous 
overpayment readjustment allowance 
US.—Collins V. Donovan, CA.Mo,, 661 F2d 705, 
Adversely affected worker 
Hawaii—Wailuku Sugar Co. v Agsalud, 648 P.2d 1107, 
65 Haw. 146 

The Secretary of Labor is required 
to make a finding with respect to the 
qualifications of the petitioning work¬ 
ers,”” and must make his determina¬ 
tion as soon as possible or within the 
specified number of days as required 
under the act.”” Under the provi¬ 
sions of the Act,” ” the Secretary may 
require the production of evidence by 
subpoena, and may seek enforcement 
of the subpoena in the United States 
District Court.” ” A subpoena requir¬ 
ing compilation and analysis of data is 
beyond the subpoena power granted 
under the Act.” 

53.62. U.S.—Usery v. Whitin Mach. Works, Inc, 
DC.Mass., 412 F.Supp 1019, revd. on oth. grds., 
CA., 554 F.2d 498. 


Fla—Weiser v. Unemployment Appeals Commission, 
App. 4 Dist. 406 So 2d 1200. 

Ind —Anderson v. Review Bd of Indiana Employment 
Sec Division, App , 412 N E.2d 819 
Pa—Ford v Com., Unemployment Compensation Bd. 
of Review, 409 A 2d 1209, 48 Pa Cmwlth 580 

Findings insufficiently speciHc 
Ind,—Jones v. Review Bd of Indiana Employment Sec 
Division, App, 405 N.E2d 601 

Claimant ineligible 

U.S.—Mornstown Magnavox Former Emp v, Marshall, 
C A 6, 671 F-2d 194, cert, den 103 S Ct 458, 459 
U S 1041, 74 L.Ed2d 610 

Ark —Bradshaw v Daniels, App, 595 S W 2d 254, 268 
Ark 716 

Ind—Puckett v Review Bd of Indiana Employment 
Secunty Division, App, 413 N.E2d 295. 

Mo —Dorris v Labor and Indus Relations Commission 
of Missoun, App, 596 S W.2d 474. 

N.Y—Lewis v Ross, 433 NYS2d 248, 78 AD 2d 
949 

Pa —Mosqueda v Com, Unemployment Compensation 
Bd of Review, 431 A.2d 371, 60 Pa Cmwlth 242 

Findings conclusive 

D.C.—International Union, United Auto, Aerospace 
and Agr Implement Workers of America v Mar¬ 
shall, CA., 627 F.2d 559, 201 USApp.DC 100 

Group eligibility 

U S —Local 167, Intern. Molders and Allied Workers’ 
Union, AFL-CIO, on Behalf of Group of Aggriev¬ 
ed Workers Under 19 U S C § 2322 v. Marshall, 
C A, 643 F 2d 26. 

Certification by Secretary of Labor 
U S —Woodrum v Donovan, 544 F Supp 202, 4 C.I.T 
46, app after remand 564 F Supp 826, affd C A , 
737 F.2d 1575. 

Ala.—James v Ballard, Civ App, 418 So 2d 140 

53.63. U S —Usery v. Whitin Mach. Works, Inc , 
DC.Mass, 412 FSupp. 1019, revd on oth grds, 

C. A., 554 F.2d 498 

53.64. 19 U.S.CA. § 2321 

53.65. U.S—Usery v. Whitin Mach Works, Inc., 
D C.Mass., 412 F.Supp. 1019, revd. on oth grds, 
CA, 554 F.2d 498. 

53.66. U.S—Usery v. Whitm Mach Works, Inc, 

D. C.Mass., 412 F.Supp 1019, revd. on oth. grds, 

C. A., 554 F.2d 498. 

The Act provides a form of special 
additional unemployment compensation 
for workers who have lost their jobs 
because of the impact of imports on 
the sales of their former employers.” ” 

53.67. U.S.—Usery v Whitin Mach Works, Inc, 

D. C.Mass., 412 F.Supp 1019, revd on oth. grds , 
C.A., 554 F.2d 498. 

Denial of claim for training allowance not arbi¬ 
trary or capricious 

Anz —Klomp v. Anzona Dept of Economic Sec , 
App , 611 P.2d 560, 125 Anz 556 

§ 31. In General 

page 241 

54. U.S.—US. v Bruckmann, 582 F2d 622, 65 
CCPA 90. 

57. U.S.—^Elizabeth River Terminals, Inc. v. US, 
C.LT., 509 FSupp. 517. 

“Documented under laws of United States” con¬ 
strued 

U.S.—Corpus Co. v. U.S, Cust.Ct, 350 F.Supp 1397. 

Time to payment 

U.S.—U.S. v. Gissel, D.C.Tex., 353 F.Supp 768, affd., 
C.A., 493 F.2d 27. Cert. den. 95 S.Ct. 332, 419 
U.S. 1012, 42 L.Ed2d 286 


Page 245 

§ 32. Chemicals, Oils, and Paints 

page 242 

59. Plastic materials 

U.S.—U.S V Volkswagen of America, Inc, 494 F.2d 
703, 61 CCPA 41 

Volkswagen of America, Inc. v U S., 340 
FSupp 983, affd., CA, 494 F.2d 703, 61 CCPA 
41 

Quantitative and functional approaches 
U S —U S V Cavalier Shipping Co, Inc., 478 F 2d 
1256, 60 CCPA 152 

Principal ingredient 

US.—U.S v Aceto Chemical Co., Inc., 553 F2d 685, 
64 CCPA 78 

Incandescent gas lamps 

U.S —U S V Bruckmann, 582 F.2d 622, 65 CCPA 90 
Motor alkylate dutiable as naphtha 
U.S.—Exxon Corp v. U S , Cust.Ct., 462 F Supp. 378, 
affd. 607 F2d 985, 66 CCPA 129. 

59.5. Particular chemical compounds 

(6) Other compounds 

U S.—International Selling Corp v. U.S , Cust.Ct., 294 
F Supp 642—W J Byrnes &. Co. v U S., Cust Ct, 
294 F Supp. 944—Aceto Chemical Co, Inc. v. 
U.S, Cu.stCt, 408 F.Supp 1389, affd., 553 F.2d 
685, 64 CCPA 78—Rhodia, Inc v U.S., Cust Ct., 
411 FSupp. 778, affd 546 F2d 898 64 CCPA 39 
(disapproving of Rhodia, Inc v. United States, 69 
CustCt 19) 

Liquid cleaners defined 

U.S —Aceto Chemical Co, Inc. v. U S Cust.Ct., 348 
F Supp. 1134, revd on oth grds. 465 F 2d 908, 59 
CCPA 212, reh 271 FSupp. 293. 

59.10. Medicinal compound or preparation 

(9) Other matters 

U.S—Sandoz, Inc v U.S., 418 F.2d 1396, 57 CCPA 
44. 

Dutiable as synthetic drug 
U.S —U.S V Pharmacia Fine Chemicals, Inc., 463 F 2d 
1370, 59 CCPA 196. 

page 243 

60. U.S —Cavalier Shipping Co. v US, Cust Ct., 337 
F.Supp. 447, affd 478 F2d 1256, 60 CCPA 152 

Highest rate applicable to any component 
U S —U S. V Cavalier Shipping Co, Inc , 478 F.2d 
1256, 60 CCPA 152. 

61. US—National Polychemicals, Inc. v. U.S., 433 
F.2d 1327, 58 CCPA 37. 

Non-alcoholic shampoo 

U.S.—Aceto Chemical Co, Inc. v U S., 465 F 2d 908, 
59 CCPA 212. 

63. Acids 

(3) U.S—Aldnch Chemical Co. v. U.S., Cust.Ct., 
297 F.Supp 1389. 

page 244 

64. U.S.—International Selling Corp, v. U.S, Cust. 
Ct, 294 F Supp 642. 

70. Construction 

(5) Other matters. 

U.S.—Basf Colors & Chemicals, Inc v U.S., 420 F.2d 
763, 56 CCPA 47. 

Particular coal-tar products 

(7) U.S.—Basf Colors & Chemicals, Inc. v. U S , 420 
F.2d 763, 56 CCPA 47. 

Verona Dyestuffs v. U.S., Cust.Ct., 282 FSupp. 
493 

page 245 

73. Construction of proviso defining term 
“drugs” 

U.S —Organon, Inc v U.S., Cust Ct., 275 F.Supp. 149. 

Extent of processing 

(4) Other matters. 
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Page 245 

U.S.—Organoa, Inc. v. U.S., Cust.Ct., 275 F.Supp. 149. 

Substances classified as “drugs, advanced** 

(3) U.S.—Organon, Inc. v. U.S., Cust.Ct., 275 
F.Supp. 149—Sandoz, Inc. v. U.S., Cust.Ct., 285 
F.Supp. 839, afFd., 418 R2d 1396, 57 CCPA 44. 

“Natural and uncompounded** construed 

U.S.—Organon, Inc. v. U.S., Cust.Ct., 275 F.Supp. 149, 

page 246 

74. U.S.—U.S. V. C. S. Emery & Co., 53 CCPA 1. 
page 247 

87. Certain mixtures held not perfumery 
U.S.—Aceto Chemical Co., Inc. v. U.S,, Cust.Ct., 348 
F.Supp. 1134, revd. on oth. grds. 465 F.2d 908, 59 
CCPA 212, reh. of 271 F.Supp. 293. 

page 248 

94.10. U.S.—Commonwealth Oil Refining Co., Inc. v. 

U.S., 480 F.2d 1352, 60 CCPA 162. 

94.15. U.S.—Commonwealth Oil Refining Co. v. 
U.S., Cust.a., 330 F.Supp. 598, afFd. 480 F.2d 
1352, 60 CCPA 162. 

Liquid derivatives of crude petroleum 

(3) Other matters. 

U.S.—U.S. V. Exxon Corp., 607 F.2d 985, 66 CCPA 
129. 

§ 33. Earths, Earthenware, and 
Glassware 

94.50. Articles of alabaster 

U.S.—Robaire Import Co. v. U.S., Cust.Ct., 28! 

F.Supp. 381. 

Mugs 

U.S.—U.S. V. National SUver Co., 455 F.2d 593, 59 
CCPA 64. 

Glass Christmas ornaments 
U.S.—Kurt S. Adler, Inc. v, U.S., 496 F.2d 1220. 61 
CCPA 68. 

Kurt S. Adler, Inc. v, U.S., Cust.Ct., 343 F.Supp. 
943, affd., 496 F.2d 1220, 61 CCPA 68. 

Ceramic electrical insulators and wares 

U.S.—U.S. V. Mitsubishi Intern. Corp., 470 F.2d 1387, 

60 CCPA 79. 

Cathode ray tube bulbs 

U.S.—Withrow V. U.S,, 477 F.2d 1393, 60 CCPA 144. 
Articles of synthetic rubber not included 
U.S. — U.S. V. Sumitomo Shoji, New York, Inc., 534 
F.2d 320, 63 CCPA 79, 

97. U.S.—Tex Mex Brick & Import Co. v. U.S,, Cust. 
Q, 305 RSupp. 927, afFd. 449 R2d 1398, 59 
CCPA 1. 

Ceramic bricks 

U.S.—Tex Mex Brick & Import Co. v. U.S., 449 R2d 
1398, 59 CCPA 1. 

Fire bricks 

U.S.—John C, Rogers & Co., Inc. v. U.S., Cust.Ct., 386 
F.Supp. 1391. 

98. U.S.—Bamebey-Cheney Co. v. U.S., 487 R2d 553, 

61 CCPA 10. 

Word “composed** ivithin tariff item 
U.S.—U.S. V. Sumitomo Shoji, New York, Inc., 534 
R2d 320, 63 CCPA 79. 

99. U.S.—U.S. V. Naftone, Inc., 527 R2d 1241, 63 
CCPA 68. 

, Naftone, Inc. v. U.S., Cust.Ct., 390 F.Supp. 535, 
afFd., 527 R2d 1241, 63 CCPA 68. 

1. Rockingham earthenware 

U.S.—Enesco Imports, Inc. v. U.S., Cu.st.Ct., 284 
RSupp. 782. 

Ornamented or decorated chinaware 

(1) U.S.—Circle Import-Export Co. v. U.S., Cust.Ct., 
320 F.Supp. 1400. 

Ceramic decanters as chinaware not stoneware 
U.S.—U.S, V. Twin Wintons, 535 F.2d 636. 63 CCPA 
84. 


Chinaware or stoneware 

U.S.—Twin Wintons v. U.S., Cust.Ct., 395 F.Supp. 
1397, revd. on oth. grds. 535 R2d 636, 63 CCPA 
84. 

2. Stoneware articles 

U.S.—Twin Wintons v. U.S., Cust.Ct., 395 F.Supp. 
1397, revd. on oth. grds. 535 R2d 636, 63 CCPA 
84. 
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3. U.S.—John C. Rogers & Co. v. U.S., 436 F.2d 

1034, 58 CCPA 104—John C. Rogers & Co., Inc. 
V. U.S., 524 F.2d 1220, 63 CCPA 10. 

International Selling Corp. v. U.S., Cust.Ct., 294 
F.Supp. 642. 

Marble slabs or pieces 

(2) U.S.—A. P. Baldechi and Son v. U.S., 420 F.2d 
756, 56 CCPA 111 

6. Marble 

(4) U.S.—Acme Marble & Granite Co. v. U.S, Cust, 
Ct., 324 F.Supp. 503. 
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8. U.S.—Castelazo & Associate Carrara Marble Co. 
of CaL v. U.S.. Cust.a.. 305 RSupp. 260. 

14, U.S.—Corrigan Dispatch Co. v. U.S., Cust.Ct., 
264 RSupp. 897. 

15. Bottles, vials, jars, etc. 

(1) U.S,—Corrigan Dispatch Co. v. U.S., Cust.Ct., 
264 F.Supp. 897. 
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19. U.S.—Empire Findings Ca v. U.S., Cust.Ct., 260 
F.Supp. 8W. 

20. U.S.—Mobilite, Inc. v. U.S., Cust.Ct., 358 F.Supp. 
267. 

Glass shades for artificial illumination 
U.S.—Prescolite Mfg. Corp. v. U.S., Cust.Ct., 269 
F.Supp. 771. 

21. Articles not incandescent electric light 
bulbs 

(3) Other articles. 

U.S.—Davies, Turner & Co. v. U.S., Cust.Ct., 268 
F.Supp. 479. 

23. U,S.—U.S. v. Oxford Intern. Corp., 517 F.2d 
1374, 62 CCPA 102. 

Englishtown Corp. v. U.S., Cust.Ct, 409 F.Supp. 
764, revd. on oth. grds. 553 F,2d 1258, 64 CCPA 
84. 

Measurement of reflecting area 
U.S.—New York Merchandise, Inc. v. U.S.. 459 F.2d 
1047, 59 CCPA 127. 

Bicycle mirrors 

U.S.—Oxford Intern. Corp. v. U.S.,, CuslCl, 375 
RSupp. 1369. revd. on oth. grds., 517 R2d 1374, 
62 CCPA 102. 

25. U.S.—Schott Optical Glass, Inc. v. U.S., 612 P.2d 
1283, 67 CCPA 32. 

Schott Optical Glass, Inc. v. U.S., Cust.Ct., 468 
F.Supp. 1318, afFd, 612 R2d 1283, 67 CCPA 32. 

26. Optica] instruments 

(8) Other instruments. 

U.S.—Laco Trading Co. v. U.S., 51 CCPA 30. 

Engis Equipment Co. v. U.S., Cust.Ct., 294 
F.Supp. 964. 
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27. U.S,—United China A Glass Ca v. U.S., Cust.Ct., 
293 F.Supp. 734. 

28. Colored 

U.S.—V. G. Nahrgang v. U.S,, 51 CCPA 76. 

30. U.S.—Paillard, Inc. v. U.S., Cust, & Pat.App., 55 
CCPA 31. 

31. U.S.—F. B. Vandegrift & Co. v. U.S., 55 CCPA 

24. ' . ' 


32. Serving dish 

U.S.—Maui Varieties Limited v, U.S., 404 F.2d 395, 56 
CCPA 36. 

33. Laminated glass 

U.S.—West Coast Glass Distributors v, U.S., Cust.Ct., 
298 RSupp. 1188. 

§ 34. Metals and Manufactures 
Thereof 
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33.50. U.S.—Liebert v. U.S., Cust.Ct., 287 F.Supp. 
1008—Studner v. U,S„ Cust.Ct., 295 F.Supp. 289 
—Francesco Parisi Fwdg. Corp. v. U.S., Cust.Ct., 
296 F.Supp. 315, afFd, 424 F.2d 1093, 57 CCPA 
84. 

Kores Mfg. Corp v. U.S., CIT, 545 F.Supp. 
1303. 

Locks 

U.S.—Shriro Trading Corp. v. U.S., Cust.Ct., 259 
F.Supp. 619, 

Rail braces and railway bars 

U.S.—Canadian Nat. Railways v. U.S., Cust.Ct,, 278 
F.Supp. 298. 

Drawing instruments 

U.S.—John A. Steer Co. v. U.S., 53 CCPA 67. 

Radiotelcphonic equipment 

U.S.—U.S. V. General Elec. Co., Cust. & Pat.App., 441 
R2d 1186, 58 CCPA 152. 

Humphreys v. U.S., Cust.Ct., 272 RSupp. 951, 
afFd., C.C.P.A., 407 F.2d 417, 56 CCPA 67. 

Ore 

U.S.—Hayes-Sammons Chemical Co. v. U.S., 55 CCPA 
69. 

Ingot molds 

U.S.—Pacific Suppliers Limited v. U.S., Cust.Ct., 299 
RSupp. 1134. 

Motors 

U.S,—Servo-Tek Products Co. v. U.S., 416 R2d 1398, 
57 CCPA 13. 

Valves 

U.S.—Velan Steam Spec. v. U.S., 420 F.2d 1399, 57 
CCPA 58. 

Single purpose and double purpose vehicles 

U.S.—Volkswagen of America, Inc. v. U.S., Cust.Ct., 
322 F.Supp. 1390, reh. 343 F.Supp. 1394, revd on 
oth. grds. 490 F.2d 977, 61 CCPA 29. 

Purpose of schedule 

U.S.—Commercial Shearing & Stamping Co. v. U.S., 
Cust.Ct., 317 RSupp. 750, affd. 464 R2d 1048, 59 
CCPA 203. 

Motor vehicles 

U.S.-U.S. V. Volkswagen of America, 490 F.2d 977, 61 
CCPA 29—Carrington Co. v. U.S., 497 F.2d 902, 
61 CCPA 77. 

Volkswagen of America, Inc. v. U.S., Cust.Ct., 
343 F.Supp. 1394, revd. on oth. grds, 490 R2d 977, 
61 CCPA 29. 

“Concentration** 

U.S.—Union Carbide Intern. Ca v, U.S., 461 R2d 818, 
59 CCPA 153. 

Primary metal 

U.S.—Erie Technological Products, Inc. v. U.S., 462 
F.2d 564, 59 CCPA 167. 

AUoy 

U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
CustCt, 381 F.Supp. 979, afFd., 524 R2d 1389, 63 
CCPA 46. 

“Wiring sets*’ 

U.S.—ITT Thompson Industries, Inc. v, U.S., CIT, 537 
RSupp. 1272, affd. C.A., 703 R2d 585. 

37. U.S.—Brown Boveri Corp. v. U.S., 53 CCPA 
19—Boll V. U.S., 55 CCPA 86. 

Humphreys v. U.S., 407 R2d 417, 56 CCPA 67. 
Midland Intern. Corp, v, U.S., Cust.Ct., 295 
F.Supp. 1101. 
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Articles liaTiag as essential feature electrical 
device 

(6) U S —Remington Rand Div of Sperry Rand 
Corp V US. 51 CCPA 57 

Zwiebel v US, Cust Ct, 264 F Supp 660— 
Continental Exchange Limited v U.S, Cust Ct, 
281 FSupp 892 

(16) Other articles 

US—Knowles Electronics v U.S, 504 F2d 1403, 63 
CCPA 1. 

Raush V US, Cust Ct., 286 F.Supp 576—Ser- 
vo-Tek Products Co v US, Cust Cl, 291 F Supp 
678, affd, 416 F 2d 1398, 57 CCPA 13—Withrow 
V U.S, Cust Ct., 295 FSupp 295—Enlile Products 
Co V, US, CustCt, 295 FSupp. 319—Castelazo 
& Associates Atwood Imports, Inc. v US, Cust 
Ct, 314 FSupp. 38—Knowles Electronics v U.S, 
Cust.Ct, 371 FSupp. 1393, affd. 504 F.2d 1403, 62 
CCPA 1—Fedtro, Inc. v US, Cust.Ct, 376 
FSupp 1398 

Articles not classifiable under provision for 
electrical apparatus 

(6) Other articles 

U S—Sunbeam Corp v U.S , 425 F 2d 1274, 57 CCPA 
97—American Exp. Co v U S , 426 F 2d 383, 57 
CCPA 100 

J E Bernard & Co v US, Cust Ct, 262 
F Supp. 434—Close and Stewart art v U.S, 
Cust Ct 268 F Supp 466 466—Davies, Turner & 
Co V US, Cust Ct, 268 F Supp 479—Foster 
Wheeler Corp. v U.S., Cust Ct., 290 F.Supp 375— 
Amencan Exp Co v U S., Cust.Ct, 290 F.Supp. 
778, affd , 426 F 2d 383, 57 CCPA lOO—Gallagher 
& Ascher Co v US, Cust Ct., 295 F.Supp 316— 

J. E. Bernard & Co v US, Cust Ct, 299 F Supp. 
1129, affd., 436 F.2d 506, 58 CCPA 91—Castelazo 
& Associates Atwood Imports, Inc. v. U S., Cust 
Ct, 314 FSupp. 38 
Therapeutic and X-ray apparatus 

(2) Articles held not X-ray apparatus 

U S.—Fairchild Camera & Instrument Corp. v U S , 53 ^ 
CCPA 122 

(3) Other matters. 

U S —Schick X-Ray Co v. U S, Cust Ct. 295 F Supp 
302 

Electrical diagnostic instruments 
U.S.—Instrumentation Associates, Inc v US, Cust 
Ct, 269 F Supp 777. 

Intent to cover devices advanced in process 
U.S.—Close and Stewart v. U S., Cust.Ct., 268 F Supp 
466 

Articles merely utilizing electrical energy not 
included 

U S.—Prescolite Mfg. Corp. v U S., Cust.Ct, 269 
F.Supp. 771. 

Swltchplates part of switches which are wiring 
devices 

U S —New York Merchandise Co v U.S., Cust Ct., 
273 F Supp 377 
Illuminating articles 

U S.—New York Merchandise Co. v. U.S., Cust Ct., 
271 F.Supp. 308 

Appliances; mechanical appliances 
US.—J, E. Bernard & Co v U.S, CustCt., 282 
F.Supp 476. 

Directional signal flasher as apparatus, not 
switch 

U.S.—Fedtro, Inc. v. U.S., 449 F.2d 1395, 59 CCPA 16 
Television camera cables as insulated conduc¬ 
tors 

U.S—U.S V. Ampex Corp., 460 F2d 1086, 59 CCPA 
134. 

Control boards and protective circuit board 

U.S—US. V. John V Carr & Son, Inc., 495 F.2d 771, 

61 CCPA 41. 

Lighting equipment 

U.S.—Warshawsky & Co. v U.S,, Cust.Ct., 360 F.Supp 
436—Prestigeline (Div. of Weiman Co., Inc.) v, 
U.S., Cust.Ct., 406 F.Supp, 532. 


38. U S —Schwarz v U S , 417 F 2d 1391, 57 CCPA 
19 

U S. V Ford Motor Co, 51 CCPA 22—Gallagh¬ 
er & Ascher Co v US., 52 CCPA 11 

Parts of interna! combustion engines 

U.S —Johnson Motors, Inc. v US, Cust Ct, 292 
F.Supp 1018 

Bearings for water pump 

U S.—Pollard Bearings Corp v US, Cust Ct, 363 
FSupp. 1191, remd., 511 F2d 568, 62 CCPA 61, 
on remand 405 F Supp 1074 

“Fabricated component” given wider application 
that “part” 

U S —John V Carr & Son, Inc v U.S, Cust.Ct., 414 
FSupp 620 

Motorized wheel chairs 

U.S —^Abbey Rents v. U.S , Cust Ct, 442 F.Supp 540, 
affd 585 F.2d 501, 66 CCPA 2 
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39. Integral shaft bearings not included 

US.—Pollard Bearings Corp v. US., CustCt., 405 
F.Supp 1074. 

41.5. “Parts” of bicycles 

U.S —Victoria Distnbutors, Inc v. U S , 425 F 2d 759, 
57 CCPA 76—Victona Distnbutors, Inc v, U S, 
425 F 2d 763, 57 CCPA 80. 

Bicycle seats or saddles 

U S.—U S V Andrew Fisher Cycle Co, 426 F 2d 1308, 
57 CCPA 102. 

48. U S —Schwarz v. U.S, Cust.Ct., 284 F Supp. 792, 
affd, 417 F2d 1391, 57 CCPA 19 

Hub-castings held cast-iron articles 

U S.—John V Carr & Son, Inc v. U S , Cust.Ct, 326 
FSupp 973 

Cast iron tubes held other articles in chief value 
of iron 

US—E Green & Son (New York), Inc. v US., 450 
F.2d 1396, 59 CCPA 31 

“Dedication” test not applicable 

U.S.—E. Green & Son (New York), Inc v. U.S., 450 
F 2d 1396, 59 CCPA 31. 

49. U S.—Border Brokerage Co. v. U S, Cust Ct, 266 
FSupp 903, 

50. Articles held brass plates 

51. U.S.—Acme Shear Co v U.S., 524 F 2d 1212, 63 
CCPA 12 

E. M. Stevens Corp. v US., Cust.Ct., 270 
F Supp. 25—Viking Importrade, Inc. v. U.S , Cust. 
Ct., 273 FSupp. 394—Davar Products, Inc v 
U.S., Cust.Ct., 287 RSupp 994—Altien v. U.S., 
Cust Ct., 295 F.Supp 269—Household Mfg. Co. v. 
U.S , CustCt., 296 F.Supp. 323. 

U S.—Associated Metals & Minerals Corp v. U S., 
Cust.Ct., 320 F.Supp. 997 

52. U.S —F W Myers & Co., v. U.S, 425 F.2d 781, 
57 CCPA 87 

Foster Wheeler Corp. v. U S,, Cust Ct, 290 
FSupp. 375 

56. Pistols and revolvers 

(2) U S,—^U.S, V. Precise Imports Corp., Cust. & 

Pat App., 458 F.2d 1376, 59 CCPA 113. 

American Weapons Corp, v. U.S., Cust Ct, 280 
F.Supp. 883 
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57. US —U.S. V J Gerber A Co., Cust. & Pat.App., 
436 F.2d 1390, 58 CCPA 110. 

J. Gerber & Co v U.S, Cust Ct., 298 F.Supp. 
516, affd, CCPA 436 F.2d 1390, 58 CCPA 110- 
W, R. Filbin & Co. v U.S., Cust.Ct, 306 F.Supp 
440 

Construction of word “machine” 

( 1 ) U.S.—Soderhamn Mach. Mfg. Co. v. U.S., Cust. 

Ct, 277 F Supp, 760, affd., 417 F.2d 783. 56 CCPA 124 

Devices not classifiable as machines 
(12) Other articles. 
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US—J E Bernard & Co v US., CustCt, 282 
F Supp 476 
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64.5. U S.—Ford Motor Co. v U S, 403 F 2d 277, 56 
CCPA 19—Costa Intern Corp v. U.S., 434 F 2d 
1053, 58 CCPA 48—Eaton Mfg. Co v U.S, 469 
F2d 1098, 60 CCPA 23 
U.S V Spsegel Bros Corp, 51 CCPA 69 
Schwarz v. U S , Cust Ct, 284 F Supp. 792, affd , 
417 F2d 1391, 57 CCPA 19 

Machines aad parts of machines 

(10) US—Brodenck & Bascom Rope Co. v U.S, 
460 F 2d 1070, 59 CCPA 130. 

(22) US—US. V. Soderhamn Mach. Mfg Co., 417 
F2d 783, 56 CCPA 124—Staalkat of America, Inc v 
U.S, 417 F2d 789, 56 CCPA 86 

U S V Superwood Corp , 52 CCPA 57. 

U.S V Altien, 500 F.2d 1165, 61 CCPA 82. 
U S. Steel Corp v U S., Cust.Ct, 265 F Supp 
741—Schick X-Ray Co v US., CustCt. 271 
F Supp. 305—F. W. Myers & Co. v. U.S., Cust.Ct., 
272 F.Supp. 323—Soderhamn Mach. Mfg, Co v 
US., CustCt, 277 FSupp. 760, affd., 417 F2d 
783, 56 CCPA 124—American SF Products, Inc 
V U.S., CustCt, 291 FSupp 685 — Giddmgs & 
Lewis Mach Tool Co. v. U.S, CustCt, 292 
F Supp. 394—Gallagher & Ascher Co. v U S., 
Cu.st.Ct, 295 FSupp 316—James G Wiley Co v 
U.S, Cust.Ct, 296 F.Supp. 955—Humphreys v 
US., CustCt, 321 F.Supp. 493—Carrington Co v 
U S, Cust.Ct.. 358 F Supp 1286, affd , 497 F.2d 
902, 61 CCPA 77 

Office machines 

U.S.—Pitney-Bowes, Inc. v. U S., CustCt, 273 FSupp 
403 

Pumps 

U.S—Amalgamated Sugar Co. v U.S., CustCt., 281 
F.Supp 373. 

Industrial and laboratory furnaces 
U S.—F. L Smidth & Co. v. U S., Cust Ct, 273 F.Supp. 
384. 

Device held accessory not part 
U.S.—Liebert v U.S., Cust.Ct., 305 F.Supp. 1400, affd 
450 F.2d 1405, 59 CCPA 43. 

Ovens and furnaces 

U.S.—F. L. Smidth & Co. v. U.S. 409 R2d 1369, 56 
CCPA 77. 

Adjustable steel shores held machines 
U S.—Brauner & Co. v. U.S, 451 F.2d 646, 59 CCPA 
24. 

Electric toothbrushes 

U.S.—E. R. Squibb & Sons, Inc. v. U.S., 576 F2d 921, 
65 CCPA 61 
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64.10. U.S —American Customs Brokg. Co. v. U S., 
Cust & Part App., 433 F.2d 1340, 58 CCPA 45. 

64,35, Held not printing machinery 

U.S —Consolidated Intern Equipment & Supply Co v. 

U.S., CustCt, 280 F.Supp. 886. 

65. U.S—U.S. V. Gehng Hoban & Co , 52 CCPA 
32—General Methods Corporation v. U S., 458 
F.2d 521, 59 CCPA 109. 

Engis Equipment Co v. U.S, Cust.Ct., 284 
F.Supp. 798—Mattoon & Co. v. U.S,, Cust.Ct., 297 
FSupp 1404—General Methods Corp. v. U.S., 
Cust.Ct, 317 F.Supp 273, affd. 458 F.2d 521, 59 
CCPA 109. 

Parts 

(2) Device held “accessory “ 

U.S.—U.S. V. Liebert, 450 F.2d 1405, 59 CCPA 43 
Devices not classifiable as machine tools 

Western Wire Works, Inc. v. U.S., 449 F2d 
1401, 59 CCPA 5. 

Pitney-Bowes, Inc. v. U.S., CustCt, 273 F.Supp. 
403—Cengar U.S., Inc. v. U.S., Cust.Ct., 298 
F.Supp. 504, 
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“Fabricating” construed 

U.S.—T. D. Downing Co. v. U.S., Cust.Ct., 282 F.Supp. 
801. 

Metal-working machine tools distinguished 
U.S.—Western Wire Works, Inc. v. U.S., 449 F.2d 1401, 
59 CCPA 5. 

66. U.S.—John a Steer Co. v. U.S., 63 CCPA 67. 
James G. Wiley Co. v. U.S., Cust.Ct., 296 
F.Supp. 955. 

70. Pneumatic craft 

U.S.—Andrew Dossett Imp., Inc. v. U.S., Cust.Ct., 273 
F.Supp. 908—Newman Co. v. U.S., Cust.Ct., 300 
F.Supp. 460. 

Boat without motor as motorboat 
U.S.—Newman Co. v. U.S., Cust.Ct., 300 F.Supp. 460. 
Parts of pleasure boats and yachts 
U.S.—Eaton Mfg. Co. v, U.S., 469 F.2d 1098, 60 CCPA 
23. 

71. U.S.—Ha] Marks and Associates v. U.S., Cust.Ct., 
273 F.Supp. 527. 

73. U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
Cust.a., 343 F.Supp. 1387. 

78. U.S.—Ikora, Inc. v. U.S., Cust.Q., 325 RSupp. 
905. 

79, U.S.—Studner v. U.S., CustQ., 295 F.Supp. 289. 
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81. U.S.—Household Mfg. Co. v. U.S., CustCt., 296 
F.Supp. 323. 

81,5, U.S.—Dollar Trading Corp. v. U.S., Cust.Ct., 
349 F.Supp. 1395, affd., 468 F.2d 631, 60 CCPA 
10 . 

82. “Laboratory instruments” etc. 

U.S.—Schick X-Ray Co, v. U.S., Cust.O., 295 F.Supp. 
302. 

(2) Place of use not controlling. 

U.S.—Instrumentation Associates, Inc. v. U.S., Cust. 
a., 269 RSupp, 777. 

Surreying instruments 

U.S,—Francesco Parisi Fwdg. Corp. v. U.S., 424 R2d 
1093, 57 CCPA 84. 

Gehrig, Hoban & Co. v, U.S., Cust.Ct., 293 
F,Supp. 433—-Francesco Parisi I^dg. Corp. v. 

U. S.. Cust.Ct., 296 F.Supp. 315, affd. 424 F.2d 
1093, 57 CCPA 84. 

Instruments for chemical analysis 
U.S.—^Burrows Equipment Co. v, U.S., Cust.Ct., 300 
RSupp. 455, 

83. U.S.—Baumgarten v. U.S., Cust.Ct., 285 RSupp. 
177—^Acme Shear Co. v. U.S., CustCt, 386 
F.Supp. 513, affd., 524 R2d 1212, 63 CCPA 12. 

84. U.S.—S.G.B. Stwl Scaffolding & Shoring Co., Inc. 

V. U.S., Cust.a., 361 RSupp. 631, affd., 496 R2d 
1224, 61 CCPA 73. 

85. U.S.—Castelazo and Associates v. U.S., Cust.Ct., 
294 RSupp. 81. 

88. U.S.—U.S. V. Servo Co., 477 F.2d 579, 60 CCPA 
137. 

Laurence Myers Scaffolding Co. v. U.S., Cust. 
Ct., 259 F.Supp. 874-Smith v. U.S., CustQ., 284 
F.Supp. 777—Pistorino & Co. v. U.S., CustCt., 
287 F.Supp. 978—Sandvik Steel, Inc. v. U.S., Cust. 
Ct, 321 F.Supp. 1031. 

Sheets of iron or steel, corrugated 
U.S.—Bum Strauss, Inc. v. U.S., Cust.Q., 305 RSupp. 
14. 

Pipe fittings 

U.S.—U.S. V. J. Gerber & Co., 436 F.2d 1390, 58 
CCPA 110. 

Border Brokerage Co. v. U.S., Cust.Ct., 279 
RSupp. 157. 

Strip steel 

U.S.—Pistorino & Co., Inc. v. U.S., Cust.Ct., 350 
RSupp. 1392. 


Steel castings 

U.S.—C. J. Tower & Sons of Buffalo, Inc. v, U.S., 
Cust.a.. 351 F.Supp. 604, affd.. 496 F.2d 1219, 61 
CCPA 74. 

Stainless steel handled knifes 
U.S.—U.S. V. Charberjoy Distributors, Inc., 465 F.2d 
922. 59 CCPA 207. 

Shore frames 

U.S.—S.G.B. Steel Scaffolding & Shoring Co., Inc. v. 

U.S., Cust. & Pat.App., 496 R2d 1224. 

88.5. U.S.—Commercial Shearing & Stamping Co. v. 
U.S., 464 F.2d 1048, 59 CCPA 203. 

Construction of “structural shapes” 

(6) Other matters. 

U.S.—Commercial Shearing & Stamping Co. v. U.S., 
Cust.Ct., 317 F.Supp. 750, affd. 464 R2d 1048, 59 
CCPA 207. 

Held not to be within provision for “structural 
shapes” 

(9) U.S.—West Coast Mercantile Co. v. U.S., Cust. 
Ct., 283 F.Supp. 412—J. F. Goldkamp & Co. v. U.S., 
Cust.Ct., 293 -F.Supp. 737. 

Iron or steel angles, shapes and sections 
U.S.—Pistorino & Co., Inc. v. U,S., Cust.Ct., 350 
RSupp. 1392. 
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89. U.S.—Bird Machine Co. v. U.S., 51 CCPA 42. 
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91. U.S.—Edge Import Corp. v, U.S., Cust.Ct., 484 
F.Supp. 906. 

92. U.S.—Kotake Co. v. U.S., Cust.Q., 266 F.Supp. 
385—Gross Plumbing & Rubber Co. v. U.S.. Cust. 
a., 266 F.Supp. 668—Schick X-Ray Co. v. U.S., 
Cust.Ct., 271 F.Supp. 305—Import Associates of 
America v. U.S., Cust.Q., 285 F.Supp. 187, affd. 
410 F.2d 799, 56 CCPA 100. 

Construction of term “household utensils” 

(1) U.S.—Viking Importrade, Inc. v. U.S., Cust.Ct., 
273 F,Supp. 394—^Voss Intern. Corp. v. U.S., Cust.Ct., 
287 F.Supp. 989. 

(5) Not limited to items for use inside the house. 
U.S.—U.S. V. Lipman’s, 52 CCPA 59. 

Household utensils not specifically provided for 

(2) Other Statements. 

U.S.—J. C. DeJong & Co. v. U.S., 52 CCPA 26. 
Articles held included or not included by term 
**household utensils” 

(10) Other articles. 

U.S.—U.S. V. Parksmith Corp., 514 F.2d 1052, 62 
CCPA 76. 

Hancock Gross Mfg., Inc. v. U.S., Cust.Ct., 285 
F.Supp. 168. 

Knives, forks, and spoons in sets 
U.S.—Import Associates of America v. U.S., 410 F.2d 
799, 56 CCPA 100. 

Emphasis on ^Utilitarian” nature 
U.S.—Parksmith Cbrp. v. U.S., Cust.Q,, 365 F.Supp. 
461, affd., 514 R2d 1052, 62 CCPA 76.' 

Not intended to broaden schedule to include 
non-utilitarian articles 

U.S.—Parksmith Corp. v. U.S., Cust.Q., 365 F.Supp. 
461, affd., 514 R2d 1052, 62 CCPA 76. 
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95. U.S.—V. Alexander & Co. v. U.S., Cust.Ct., 276 
F.Supp. 573—^Hollywood Accessories, Division of 
Allen Electronics & Equip. Co. v. U.S., Cust.Q., 
282 RSupp. 499—-Cengar U.S., Inc. v. U.S., Cust. 
Ct, 319 RSupp. 1404. 

Segmental circular saws 

U.S.—U.S. V. Simon Saw & Steel Co., 51 CCPA 33. 

Sledges 

U.S.—James S, Baker (Imports) Co. v. U.S., Cust.Q., 
270 F.Supp. 179. 
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Horticultural tools 

U.S.—James S. Baker (Imports) Co. v. U.S., CustQ., 
292 F.Supp. 1014. 

Brass hair dressing tools 
U.S.—U.S. V. F. B. Vandergrift & Co., Inc., 468 F.2d 
1400, 59 CCPA 62. 

96. U.S.—Foster Wheeler Corp. v. U.S., Cust.Ct., 290 
RSupp. 375. 

1. Bolts 

U.S.—Heads & Threads. Division of MSL Industries, 
Inc. V. U.S., CustQ., 282 RSupp. 484—Heads & 
Threads, Division of M S L Industries, Inc. v, U.S., 
CustQ., 285 F.Supp. 173, affd., 417 F.2d 637, 56 
CCPA 95. 

Screws 

U.S.—Heads & Threads, Division of MSL Industries, 
Inc. V. U.S., 417 R2d 637, 56 CCPA 95. 

2. U.S.—Genender Wholesale v. U.S., Cust. & Pat. 

App., 676 F.2d 672. 

Clock) clock movements) and similar recording 
devices 

(8) Other statements. 

U.S.—J. E Bernard & Co. v. U.S., 420 F.2d 1403, 57 
CCPA 52—Salentine & Co. v. U.S., 450'R2d 908, 
59 CCPA 26. 
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4. U.S.—F. W. Myers & Co. v. U.S., Cust.Q., 272 
F.Supp. 323. 

Stainless steel wires 

U.S.—Avins Industrial Products, Co. v. U.S., 515 F.2d 
782, 62 CCPA 83. 

7. U.S.—Premier Graining Co. v. U.S., Cust.Q., 285 

RSupp. 858. 

8. Articles of gold and sUver not spencially 
provided for 

U.S.—Jarrell-Ash Co. v. U.S., Cust.Ct., 278 F.Supp. 
658. 

Articles of brass not specifically provided for 
U.S.—Pacific Fast Mail v. U.S., Cust.Q., 338 F.Supp. 
506. 

11, U.S.—Bird Machine Co. v. U.S., 51 CCPA 42. 

Smith V. U.S., Cust.Q., 284 F.Supp. 777. 

Gold plated articles 

U.S.—Norman G. Jensen, Inc. v. U.S., Cust.Ct., 490 
F.Supp. 497, affd., 634 F.2d 1345, 68 CCPA 5. 

IHuminating articles 

U.S.—Ross Products, Inc. v. U.S., 433 F.2d 804, 58 
CCPA 1. 

Davies, Turner & Co. v. U.S., CustCt, 268 
F.Supp. 479—Albert Kessler & Co. v. U.S., Cust. 
Ct, 292 RSupp. 404—Mooris Firedman & Co. v. 
U.S., CustCt., 388 RSupp. 1196, affd. 524 F.2d 
747, 63 CCPA 7, 

“Sets” 

U.S.—Tanross Supply Co. v. U.S., 433 F.2d 1332, 58 
CCPA 26. 

Electrical articles 

U.S.—L. Batlin & Son, Inc. v. U.S., Cust.Ct., 345 
RSupp. 996, affd., 487 F.2d 916, 61 CCPA 17- 
Knowles Electronics v. U.S., Cust.Ct., 371 F.Supp. 
1393, affd. 504 F.2d 1403, 62 CCPA 1. 

Engines and parts 

U.S.—U.S. V. Howard Hartry, Inc., 477 F,2d 1400, 60 
CCPA 140. 

“Christmas tree lamps” cover “Christmas 
lamps” 

U.S.—Esco Mfg. Co. V. U.S., 530 F.2d 949, 63 CCPA 
71. 

Esco Mfg. Co. V. U.S., Cust.Q., 393 F.Supp. 
608, affd. 530 F.2d 949, 63 CCPA 71. 
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11.5. U.S.—Friedman v. U.S., 425 F.2d 768, 57 
CCPA 92—U.S, v. Bethlehem Steel Co., 53 CCPA 
142, certiorari denied 87 S.Ct. 865, 386 U.S. 912, 
17 L.Ed.2d 786, rehearing denied 87 S.Q. 1284, 



25 CJS 21 


386 U.S 987, 18 LEd 2d 2^1—U S v Western 
Oilfields Supply Co, Cust & Pat App, 27 F.2d 
1391 

Border Brokerage Co v US, Cust Ct, 266 
F Supp 903—Hal Marks and Associates v US, 
CustCt, 273 F.Supp 527—Velan Steam Spec v 
U S , Cust Ct, 295 F Supp 1094, affd , Cust & 
Pat App, 420 F2d 1399, 57 CCPA 58—Wilfred 
Schade & Co. v U.S , Cust Ct, 295 F Supp 1117— 
Fnedman v U S., Cust Ct, 296 F Supp. 346, afTd 
425 F 2d 768, 57 CCPA 92—Humphreys v. U S, 
Cust Ct, 297 F Supp 185 

Particular metal articles i 

(12) Pieces of indium antimonide 

U S —Close and Stewart v U S , Cust Ct, 268 F Supp 
466 

(13) Jewelry boxes 

U S —Sears, Roebuck & Co. v U.S , Cust & Pat.App , 
504 F 2d 1400, 62 CCPA 10 

Sears, Roebuck & Co v U.S, Cust Ct, 371 
FSupp 1073, aPfd. 504 F.2d 1400, 62 CCPA 10 

(12) Other articles 

U S —Parts Mfg Associates, Inc v. U S , Cust Ct, 377 
FSupp 1356. 

Metallic Powder 

U S —U S. V C J Tower & Sons of Buffalo, Inc, 524 
F.2d 1389, 63 CCPA 46 

11,55. U.S—Kotake Co v. U.S, Cust.Ct., 266 
F.Supp. 385 

§ 35. Wood and Manufactures 
Thereof 

11,80. U.S—Sawers v US, CustCt, 285 FSupp 
852—U.S Indus Products Corp. v U.S , Cust Ct., 
286 F.Supp 583—A N. Dennger, Inc v. U.S., 
Cust.Ct., 287 F.Supp. 1016—W & J Sloane, Inc v 
U S , CustCt, 408 F Supp 1392 

Plywood 

U S,—Borneo Sumatra Trading Co. v US, Cust Ct., 
311 FSupp 326. 

Building boards 

U S.—F w. Myers & Co. v U.S, CustCt., 275 F Supp 
811 

Flooring 

U.S.—D. B Frampton & Co v U.S, CustCt, 277 
FSupp- 1014—Arthur J. Humphreys, Inc. v US, 
CustCt, 394 FSupp. 1395, affd. 531 F.2d 1059, 63 
CCPA 75 
Window blinds 

U S —Howland v U S., 53 CCPA 62. 

Unspun fibrous vegetable material 

U S —U.S V. Beauti-Vue Products Co., 449 F 2d 1404, 
59 CCPA 12 

Rico Import Co v U S., Cust.Ct., 320 F.Supp 
989, affd. 469 F.2d 699, 60 CCPA 15—Internation¬ 
al Artware Corp. v. U S., Cust.Ct., 320 F Supp. 
1009. 

Articles of wood not specifically provided for 

U.S —Border Brokerage Co., Inc v. U.S., CustCt, 349 
F.Supp. ion 

12. U.S.—International Artware Corp v U.S, Cust 
Cr., 320 F.Supp. 1009 

13, U.S.—Rico Import Co. v U.S., 469 F2d 699, 60 
CCPA 15 

Blinds including hardware 

U.S.—U.S V, Standard Brands Paint Co., 436 F2d 
1044, 58 CCPA 115 
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21. U.S. V Shelford, Inc., 53 CCPA 53. 

Hurncane Import Co. v. U S., Cust.Ct., 296 
F.Supp. 343. 

Excluded by more specific provision 

U.S—Humphreys v. U.S., CustCt, 272 FSupp. 951, 
affd., C.C.P.A, 407 F.2d 417, 56 CCPA 67. 
Articles not furniture 

U.S.—Warren Atlantic, Inc, v. U.S., CustCt., 278 
F.Supp. 302. 


Auto seat headrests as furniture 
U.S.—Haan v. US.. CustCt. 332 F.Supp. 182 
Spice racks as other household utensils 
U S —Sprouse Reitz & Co v US, Cust Ct, 332 
F.Supp 209 

Household utensils 

US—Albert E Price, Inc v U.S, 476 F2d 1354, 60 
CCPA 127 

22. US—Arthur J Humphreys, Inc v. US, Cust 
Ct, 394 F.Supp 1395, affd 531 F2d 1059, 63 
CCPA 75 

23. U.S—Best Moulding Corp. v US, 51 CCPA 7 

Arthur J Humphreys, Inc v US, Cust Ct., 394 
FSupp 1395, affd 531 F2d 1059, 63 CCPA 75. 
26. U S.—U.S V Shelford, Inc, 53 CCPA 53 

29. Manufactures of wood 

(14) US—Standard Brands Paint Co, Inc v US, 
511 F 2d 564, 62 CCPA 72—U.S v Arthur J Hum¬ 
phreys. Inc., 531 F 2d 1059, 63 CCPA 75 

Fnedman v US, Cust Ct, 280 F Supp 464— 
Aaron Bros v U S, Cust.0, 280 F Supp 892— 
U S. Indus Products Corp v U.S, Cust Ct, 286 
F Supp 583—Bendix Mouldings, Inc v U S., Cust 
Ct.. 388 FSupp. 1193. 

Shutters not included 
U S.—Howland v U S, 53 CCPA 62. 

Ornamental door panels 
U S.—T. D Downing Co v U.S, Cust Ct, 321 F Supp 
1036. 

§ 36. Sugar and Manufactures 
Thereof 

page 265 

30. US.—Chas. Pfizer Co. v U.S, CustCt, 284 
F.Supp 802. 

page 266 

36.5. Sugar for livestock feed 
U S —Humphrey & MacGregor, Inc v. U S., Cust.Ct., 
288 F.Supp. 852 

Raw sugar 

U.S.-Gzamikow-Rionda Co. v. U.S, 468 F.2d 211, 60 
CCPA 6 

Czamikow-Rionda Co. v. U.S, CustCt, 328 
F.Supp 487, affd 468 F2d 211, 60 CCPA 6 

§ 38. Agricultural Products and 
Provisions 

page 267 

56.50. U.S —De Lange v. U.S, Cust.Ct, 294 F.Supp 
646 

U S. Cane Sugar Refiners* Ass’n v. Block, CIT, 
544 F.Supp. 883, affd, CCPA. 683 F 2d 399. 

Agricultrual implements not specially provided 
for 

U.S —Border Brokerage Co v, US, Cust Ct., 343 
FSupp. 1396 

58. U.S.—Hilo Rice Mill Co v. U.S, 52 CCPA 106 
60. US—E Dillingham, Inc v U.S., CustCt, 358 
F.Supp. 1295, affd, 490 F2d 967, 61 CCPA 34. 

Word “cow” construed 

US.—E Dillingham, Inc v. US., 490 F2d 967, 61 
CCPA 34. 

63. U.S—U.S. V. Rockwell Import Corp, 564 F.2d 
72, 65 CCPA 12. 

page 268 

Particular seeds 
(7) Other seeds. 

U S.—John V Carr & Son, Inc. v. U S., Cust Ct., 283 
F.Supp 935. 

page 271 

97. U.S.—Border Brokerage Co. v U.S, Cust Ct., 284 
F.Supp. 806. 


CUSTOMS DUTIES § 42 

Page 278 

page 272 

7. US—Gorton’s of Gloucester, Inc v US., 52 
CCPA 86. 

§ 40. Cotton Manufactures 

page 274 

29. US-Fernswheel v U.S., 644 F2d 865, 68 
CCPA 21. 

Femswheel v US, Cust Ct, 489 F.Supp 263, 
affd in part, revd in part on oth. grds, 644 F,2d 
865, 68 CCPA 21. 

30. U S.—F B. Vandegnft & Co v U S., 450 F.2d 
1394, 59 CCPA 40 

31. U S —Tilton Textile Corp v U.S., Cust Ct, 424 
FSupp. 1053, affd., 565 F.2d 140, 65 CCPA !8, 

32. U S —Indian Head, Inc v. U.S, 597 F 2d 266, 6o 
CCPA 68 

page 275 

34. U.S —C Itoh & Co Amenca, Inc v. U.S, CIT, 
520 F Supp 273, affd., Cust & Pat App, 678 F.2d 
218. 

36. U S —U S V H. Rosenthal Co, 609 F.2d 999, 67 
CCPA 8. 

42. Gloves made of fabric knit on other than 
warp'knittlng machine 

U.S.—New York Merchandise Co v. US, CustCt, 
304 FSupp 1179 

46. U.S.—Bayhs Bros, Inc v. U S„ 416 F.2d 1383, 56 
CCPA 115 

49. US—Amity Fabrics, Inc v. U.S., Cust. & Fat. 
App., 435 F 2d 569, 58 CCPA 73, cert den. 91 
S.Ct. 1667, 402 US 974, 29 L.Ed2d 139 

50. Cotton cloths held dutiable as towels and 
not as rags 

US.—Edward Hyman Co. v. US.. 52 CCPA 51 

page 276 

55. U S.—H, Rosenthal Co v. U.S., Cust.Ct, 460 
F Supp. 1246, affd, 609 F.2d 999, 67 CCPA 8. 

56. U.S.—U.S V, Marubeni Iida (Amenca), Inc,, 437 
F.2d 1394, 58 CCPA 118. 

59. U.S.—Kores Mfg Corp. v U,S. CIT, 545 F.Supp. 
1303 

Manufactures of cotton not specifically provid¬ 
ed for 

(10) US—US. V Endicott Johnson Corp., 617 F.2d 

278, 67 CCPA 47. 

Tuscany Fabncs, Inc. v. US., CustCt, 317 
F.Supp, 741, affd, 454 F.2d 1188, 59 CCPA 77. 
cert den. 93 S.Ct 47, 409 U.S 845, 34 L.Ed.Zd 85. 

§ 41. Flax, Hemp, and Jute, and 
Manufactures Thereof 

page 277 

66. US.—Bob Stone Cordage Co. v, US., 51 CCPA 

60. 

Binder twine 

U.S.—Maher-App & Co. v U S., Cust.Ct., 285 F Supp. 
181, affd., 418 F.2d 922, 57 CCPA 31 

Tennis string 

U.S—Lyons Export & Import, Inc v U.S., 461 F.2d 
830, 59 CCPA 142. 

§ 42. Wool and Manufacturers 
Thereof 

page 278 

83. U.S,—N. Erlanger Blumgart Co. v U.S., Cust.Ct., 
295 FSupp. 278, affd., 428 F2d 860, 57 CCPA 
127—Rifkin Textiles Carp, v U.S., Cust.Ct, 297 
F.Supp. 1127—Tuscany Fabrics, Inc. v U.S., 
CustCt., 317 F.Supp. 741, affd 454 F 2d 1188, 59 
CCPA 77. cert, den 93 S.Q. 47, 409 U S 845, 34 
L.Ed.2d 85. 



§42 CUSTOMS DUTIES 

Page 278 

88 . U.S.—Jana Sales Co. v. U.S., 402 F.2d 1014, 56 

CCPA 24. 

page 279 

95. Cashmere fibres 

U.S.—Forte, Dupree, Sawyer ,Co. Division of Forte Fair- 
baim v. U.S., Cust.Ct., 269 F.Supp. 366. 

page 280 

99. U.S.—Forte. Dupee, Sawyer Co. Division of Forte 
Fairbaim v. U.S., Cust.Ct., 269 F.Supp. 366. 

1. U.S.—Jana Sales Co. v. U.S., 402 F.2d 1014, 56 

CCPA 24. 

2. U.S.—^J. M. Evans & Co. v. U.S., Oast.Ct., 299 

F.Supp. 524. 

4. ‘*Wool and hair wastes*’ limited to sheep’s 
wool 

U.S.—Forte, Dupee, Sawyer, Co. Division of Forte 
Fairbaim v. U.S., Cust.Ct., 269 F.Supp. 366. 

Outer-wear 

(6) Sweaters. 

U.S,—Blairmoor Knitwear Corp. v. U.S., Cust.Ct., 284 
F.Supp. 315, 

page 281 

12. U.S.—Inter Maritime Forwarding Co. v. U.S., 51 
CCPA 95—^N. Erlanger Blumgart Co. v. U.S., 428 
F,2d 860, 57 CCPA 127. 

13. Manufactures 

C7) Other products. 

U.S.—Tuscany Fabrics, Inc. v. U.S., Cust.Ct., 317 
F.Supp. 741, affd., 454 F-2d 1188, 59 CCPA 77. 
cert. den. 93 S.Ct. 47, 409 U.S. 845, 34 L.Ed.2d 85. 

14. U.S.—Borneo Sumatra Trading Co. v. U.S., Oust. 
Ct., 279 F.Supp. 443. 

§ 43. Silk and Silk Goods; Syn¬ 
thetic Textiles 

page 282 

23.5. U.S.—Woolart MUls, Inc. v. U.S., Cust.Ct., 269 
F.Supp, 381. 

28. U.S.—Intercontinental Fibres, Inc, v. U.S., 545 
F.2d 744, 64 CCPA 31. 

30.5. U.S.—Kaplan Products & Textiles Inc. v. U.S., 

51 CCPA 2. 

Pacific Wood Products Co. v. U.S., Cust.Ct., 322 
F.Supp, 1393. 

30.10. U.S.—A. L. Erlanger Co.. Inc. v. U.S.. 51 
CCPA 51—^U.S. V, Weather-Rite Sportswear Cto., 
Inc., 52 CCPA 7—Alintex, Inc. v, U.S., 53 CCPA 
94—R. H. Macy & Co, v. U.S., 428 F.2d 856, 57 
CCPA 115—American Standard Mercantile Co. v. 
U.S.. 435 F.2d 1331, 58 CCPA 85. 

Wedemann Sc Godknecht, Inc. v. U.S., Cust.Ct., 
275 F.Supp. 1017, supp. 370 F.Supp. 1400, affd. 
515 F.2d 1145, 62 CCPA 86—R. H. Macy & Co, v. 
U.S.. Cust.Ct., 297 F.Supp. 171, affd., 428 F.2d 
856, 57 CCPA 115—^Tuscany Fabrics, Inc. v. U.S., 
CusLCt., 317 F.Supp. 741, affd. 454 F.2d 1188. 59 
CCPA 77, cert. den. 90 S.Ct. 47, 409 U.S. 845, 34 
L,Ed.2d 85—United Merchants, Inc. v- U.S., Cost. 
Ct., 337 F.Supp. 452, affd. 468 F.2d 208, 60 CCPA 
11 . 

Man-made fabrics 

U.S.—United Merchants. Inc. v. U.S,, 468 F.2d 208, 60 
CCPA 11. 

Canadian Vinyl Industries, Inc. v, U.S., Cust.Ct., 
408 F.Supp. 1377, affd. 555 F.2d 806, 64 CCPA 97. 
Polyester fabric 

U.S.—United Merchants, Inc. v. U.S., 468 F.2d 208, 60 
CCPA 11. 

Furnishings of textile materials, not ornamented 
U.S.—United Merchants, Inc. v. U.S., 468 F.2d 208, 60 
CCPA 11, 

**Grouped filaments” construed 

U.S.—Intercontinental Fibres, Inc. v. U.S., Cust.Ct.. 
406 F.Supp. 1221. Affd. 545 F.2d 744, 64 CCPA 
31. 


Ultrasuede 

U.S.—C. Itoh & Co., America, Inc. v. U.S.. Cust. & 
Pat.App., 678 F.2d 218. 

§ 44. Pulp, Papers, and Books 

page 283 

31.50. U.S.—C.S. Emery & Co. v. U.S., Cust.Ct., 283 
F.Supp. 932. 

Articles held not unbound books 

U.S.—^R D Mfg. Corp. v. U.S., Cust.Ct., 298 F.Supp. 
1192. 

32. U.S.—F. W. Myers, Inc. v. U.S., Cust.Ct., 240 
F.Supp. 333. 

35.10. Acupuncture '“models” 

U.S.—Pistorino & Co., Inc. v. U.S., 599 F.2d 444, 66 
CCPA 95. 

page 284 

SO. U.S.—Norman G. Jensen, Inc. v. U.S., Cust.Ct., 
490 F.Supp. 497, affd., 634 F.2d 1345. 68 CCPA 5. 

page 285 

56. U.S .—Norman G. Jensen, Inc. v. U.S., 364 F.2d 
^ 1345, 68 CCPA 5. 

Norman G. Jensen, Inc. v. U.S., Cust.Ct., 490 
F.Supp. 497, affd., 634 F.2d 1345, 68 CCPA 5. 

63. Manufactures of paper 

(13) U.S.—^John Dritz & Sons, Inc. v. U.S., Cust.Ct., 

277 F.Supp. 757. 

§ 45(1X Sundries 

page 286 

64. U.S.—Sumitomo Shoji New York, Inc. v. U.S., 
Cust.Ct., 396 F.Supp. 748, affd. 534 F.2d 320, 63 
CCPA 79—Economy Cover Corp. v. U.S., Cust. 
Ct., 411 F.Supp. 783. 

Horse currycomb not comb 

U.S.—Miller Harness Co. v. U.S., Cust.Ct., 270 F.Supp. 
823. 

Bunk beds as furniture 

U.S.—Authentic Furniture Products, Inc. v. U.S., Cust. 
Ct., 343 F.Supp. 1372. Affd. 486 F.2d 1062, 61 
CCPA 5. 

Oassification held limited by headnote 

U.S.—Morris Friedman & Co. v. U.S., Cust.Ct., 351 
F.Supp. 611. 

Term ''other” not an eo nomine provision 

U.S.—U.S. V. F. B. Vandergrift & Co.. 468 F.2d 1400, 
59 CCPA 62. 

Flexible sheet of plastic 

U.S.—Canadian Vinyl Industries, Inc. v. U.S., Cust.Ct., 
408 F.Supp. 1377. affd-, 555 F.2d 806, 64 CCPA 
97. 

Articles for use in sports 

U.S.—^Porter v. U.S., CusbCt., 409 F.Supp. 757. 

Articles not classifiable under "more than” doc¬ 
trine 

U.S.—U.S. V. Oxford Intern. Corp., 517 F.2d 1374. 62 
CCPA 102. 

§ 45(2). - Artificial or Ornamen¬ 

tal Products in General 

65. U.S.—U.S. v. Moore Intern,, Inc., 402 F.2d 482, 
56 CCPA 11. 

Particular artiffcial flowers not included 

U.S.—^Armbce Corp. v. U.S., Cust.Ct., 279 F.Supp. 438. 

66. U.S.—Robaire Import Co. v. U.S., Cust.O., 281 
F.Supp. 381. 

page 287 

70. U.S.—Joseph Markovits, Inc. v. U.S., Cust.Ct., 
269 F.Supp. 386. 
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§ 45(3). -Fabrics and Articles 

Thereof, Particularly 
Made or Ornamented 

77. US —Rifkin Textiles Corp v U S , CastCt 297 
FSupp 1127 

83. U S.—PIaton Fabncs Corp v. U.S , 403 F 2d 740 
56 CCPA 27 

Rifkm Textiles Corp v U.S, Cust Ct. 297 
FSupp 1127 

Braids formed by “maypole” type construction 
U S.~SoI Kahaner and Bro v. U S , 509 F 2d 1186 62 
CCPA 35 

Sol Kahaner & Bro v US, Cust.Ct, 372 
F.Supp 1393, affd 509 F2d 1186, 62 CCPA 35. 

page 288 

84. US—Excelsior Import Associates, Inc v US., 
Cust.Ct, 444 F Supp. 780, affd 583 F 2d 513, 66 
CCPA 1 

86. U.S,—Excelsior Import Associates, Inc v US, 
CustQ., 444 FSupp. 780, affd 583 F2d 513, 66 
CCPA 1 

88, Embroidery 

(1) U S —Bayhs Bros, Inc v US, Cust Ct, 282 
F.Supp 791, affd, 416 F2d 1383, 56 CCPA 115 

Trimmings and ornaments 

(5) Other matters 

U.S —Baylis Bros., Inc v. U.S., Cust.Ct., 282 F.Supp. 
791, affd., 416 F2d 1383, 56 CCPA 115—Joanna 
Western Mills Co. v. U.S, CustCt., 311 F.Supp 
1328. 

§ 45(4). —- Jewelry, Precious 
Stones, and Similar Arti¬ 
cles 

page 289 

90. Items held not jewelry 

U S.—U S. V. Bner Mfg Co., 52 CCPA 35. 

Panation Trade Co v. US. Cust Ct., 298 
FSupp 752—Texas Instruments Inc. v U.S., 
CJ.T, 518 FSupp 1341, affd., Cust. & PatApp, 
673 F.2d 1375 

91. U.S.—Finn Bros, Inc. v. U S., 454 F 2d 1404, 59 
CCPA 72. 

Genender Wholesale v. U S., CIT, 520 F.Supp. 
278, affd,, Cust & Pat App„ 676 F.2d 672. 

Articles not Included 

U.S.™Fnedman v. US., Cust.Ct, 280 F.Supp 464. 
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8. - U.S.—Zwiebel v. U.S., Cust.Ct, 264 F.Supp 660, 
11. U.S.—Zwiebel v. U.S., Cust Ct., 264 F.Supp 660. 

17. U,S.—Kurtz Importing Co. v. U.S,, 420 F 2d 746, 

56 CCPA 59 

Kurtz Importing Co. v, U.S, Cust.Ct., 275 
F.Supp. 827—Ditbro Pearl Co, Inc v, U.S., Cust 
Ct.. 393 F.Supp. 1398, affd., 515 F.2d 1157, 62 
CCPA 95. 

18. US.—U.S V. Frankel & Sons, 52 CCPA 81 
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34. US—Valentina, Limited v. U.S, Cust.Ct, 314 
F.Supp 781 

40. Paragraph as invading all parts of Act not 
excepted 

U.S.—Joseph Markovits, Inc. v US, Cust.Ct., 269 
F.Supp. 386 

41. U.S.—Jorelle Bags, Inc v. U S. 53 CCPA 126, 

42. U.S—Sommers Plastic Products Co. v. US., 
Cust.Ct, 268 F.Supp. 490—-Joseph Markovits, Inc 
V. U S., Cust.Ct., 269 F.Supp. 386. 

46. Synthetic diamond dust 

U.S —Christensen Diamond Products Co v. U.S, Cust. 

Ct, 243 F.Supp 212 
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50. Miniature flashlights 

y s —Zwiebel v U S, Cust Ct, 264 F Supp 660 

§ 45(5). -Toys and Equipment 

for Physical Exercise 

page 292 

51. U S —King Athletic Goods Co v US, Cust Ct, 
293 F Supp 430 

Balls held part of game machine 
U.S.—Wico Corp V U S., Cust Ct., 282 F.Supp 798 
Gloves classiHed as ski equipment 
US—Stonewall Trading Co v US, CustCt., 313 
FSupp 410 

52. U S —Barton Agency, Limited v US, Cust Ct, 
279 F Supp. 432—Sawers v US, Cust Ct, 285 
FSupp 852 

53. U S —Western Stamping Corp v U S., Cust Ct., 
289 F.Supp 1016, affd, 417 F 2d 316, 57 CCPA 6 

54. U S.—Cragstan Corp v U.S, 51 CCPA ^7—Ideal 
Toy Corp v US, 433 F.2d 801, 58 CCPA 9— 
U S V, Topps Chewing Gum, Inc, 440 F.2d 1384, 
58 CCPA 157. 

U S —S Y Rhee Importers v US, Cust Ct, 353 
F.Supp 880, affd 486 F 2d 1385, 61 CCPA 2—As¬ 
sociated Hobby Mfrs, Inc v U S., 475 F.2d 654, 
60 CCPA I2I 

Held not toy building blocks or bricks 
US—Biuce Duncan Co v US., 53 CCPA 90. 
Models 

U.S.—Associated Hobby Mfrs, Inc v, U.S, 452 F2d 
1405, 59 CCPA 54. 

Pacific Fast Mail v U S, Cust Ct., 338 F.Supp. 
506. 

Plastic inflatable articles 

US—S. Y Rhee Importers v U.S, 486 F2d 1385, 61 
CCPA 2 

55. US —US. V New York Merchandise Co,, 435 
F 2d 1315, 58 CCPA 53. 

Mego Corp. v U.S, 505 F2d 1288, 62 CCPA 
14 

Mattel, Inc. v U S, Cust Ct., 287 F Supp 999— 
Western Stamping Corp v US, Cust.Ct, 289 
F.Supp. 1016, affd, 417 F2d 316, 57 CCPA 6— 
New York Merchandise Co. v. US, Cust Ct., 294 
F.Supp. 971 

There have been adjudications of 
provisions of the tariff schedule appli¬ 
cable to equipment (other than lug¬ 
gage) specially designed for use in 
sports and games, and an article spe¬ 
cifically designed for use in a sport or 
game is properly so classified although 
subject to fugitive uses.” ^ 

55.5. U.S.—^Amenoan Astral Corp v U S., Cust.Ct, 
300 F.Supp. 658. 

Gloves as lawn-tennis equipment 
U.S.—American Astral Corp v. U.S, CustCt,, 300 
FSupp 658. 

Baseball and boxing gloves 

U.S,—Mego Corp. v. U.S., CustCt, 405 F.Supp. 1088. 

Tents 

U.S.—Newman Importing Co., Inc. v. U.S., Cust.Ct., 
415 ESupp. 375. 

56. U.S.—Western Importing Co. v, U.S, Cust.Ct., 
297 ESupp. 181. 

59. U.S—Mego Corp. v. U.S., Cust.Ct., 389 FSupp. 
1399. 

Game machines and games having 
mechanical controls given lower tariff 
than other games played on boards of 
special design.’^’ 


59.5. “Decision football” held machine game 

U S —Coleco Industnes, Inc v US, Cust Ct, 399 

FSupp 1394 
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60. Musical medianism 

U S.—Amtco, Inc v US, Cust Ct., 447 F Supp 444, 
affd in part, revd tn part on oth. grds 586 F 2d 
217, 66 CCPA 5 

63.5, US—Ozen Sound Devices v US, 620 F2d 

880, 67 CCPA 67 

67. U S —Henry A Wess, Inc v US, Cust Ct, 434 
FSupp 650 

68. Poodle dog radio 

U S —New York Merchandise Co v US, Cust.Ct, 
305 F Supp. 25, affd., 435 F 2d 1315, 58 CCPA 53 

§ 45(6). — Works of Art 

72. U S.—Kobata v US.. Cust Ct.. 326 F.Supp 1397. 

§ 45(7). Other Articles 

page 294 

82.10. U.S—Rettmger Raincoat Mfg. Co v US., 
427 F2d 1258, 57 CCPA 119. 

Miller Harness Co v, U S, Cust Ct., 270 F.Supp 
823—John C Rogers & Co, Inc v. U S, Cust Ct., 
386 F.Supp. 1391 
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86. US—Freni v US, CustCt, 283 FSupp. 89 

91. U.S.—Consolidated Cork Corp v U.S, 438 F 2d 
1241, 58 CCPA 125, 

92.5. U.S.—Pistonno & Co., Inc. v U.S., Cust.Ct., 
461 F Supp 331, affd 599 E2d 444, 66 CCPA 95. 

Decorative doll 

U S.—American Customs Brokerage Co v U.S., Cust. 
Ct, 278 FSupp. 316 

96.5, U S.—Daisy-Heddon, Div. Victor Comptometer 
Corp V U.S., Cust Ct, 460 F Supp. 680, affd. 600 
F2d 799, 66 CCPA 97 

page 296 

97. US—Dohff & Co V US., 458 F2d 146, 59 
CCPA 101. 

Daniel Green Shoe Co. v. US., CustCt., 262 
FSupp 375—Castelazo and Associates v. US, 
Cust.Ct, 286 ESupp. 313. 

98, U S.—Stephenson v U.S , 52 CCPA 17. 

4. U.S.—Jacques Isler Corp v. U.S, 433 F.2d 1399, 
58 CCPA 22 

Headwear of fur felt 

U S.—Jacques Isler Corp. v. U.S., Cust.Ct, 306 F.Supp. 
452, affd., 433 F.2d 1399, 58 CCPA 22. 
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6. US—US. V Castellazo and Associates, 417 F.2d 
798, 57 CCPA 16 

R. H Macy & Co. v. U.S, CustCt, 297 F.Supp. 
171, affd, 428 F.2d 856, 57 CCPA 115—Hancock 
Gross, Inc. v. U.S., CustCt., 383 FSupp. 832, 
affd., CA, 517 E2d 951, 62 CCPA 100 

Boots 

U.S—Nomura (America) Corp. v. U.S., Cust.Ct., 299 
FSupp. 535, affd., 435 F.2d 1319, 58 CCPA 82. 

Article held waste of rubber or plastic fit only 
for remanufacture 

U S.—Cheltenham Supply Corp. v. U S., Cust.Ct., 306 
F.Supp 472. 

Foamed or sponge rubber or plastic 

U S.—United Mineral & Chemical Corp, v. U.S, Cust. 
Ct, 307 F.Supp. 347. 

Wader boots 

U.S.—Nomura (America) Corp. v, U.S , 435 F.2d 1319, 
58 CCPA 82. 

Sheeting of rubber and fabric 

U.S -Marshall Co. v. U.S.. Cust Ct., 334 F.Supp. 643. 



§45(7) CUSTOMS DUTIES 
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27.10. Practical joke article 

U.S,—Davies, Turner & Co. v. U.S., Cust.Ct,, 270 
F-Supp. 21. 

Trays 

U.S.—Maui Varieties Limited v. U.S., 404 F.2d 395, 56 
CCPA 36. 

Serving dishes 

U.S.—Daver Products, Inc. v. U.S.. 303 F.Supp. 1058. 

Synthetic rubber articles 

U.S.—U.S. V. Sumitomo Shoji, New York, Inc., 534 
F.2d 320, 63 CCPA 79, 

Luggage 

U.S.—Prepac, Inc. v. U.S., Cust.Ct., 433 F.Supp. 339. 

Apparatus based on the use of radiation from 
radioactive substances 

U.S.—U.S. V. Siemens America, Inc-, 653 F.2d 471, 68 
CCPA 62, cert. den. 102 S.Ct. 1016, 454 U.S. 1150, 
71 L.Hd.2d 304, app. after remand, C.A., 692 F.2d 
1382. 

Expanded rubber 

U.S.—^Way Distributors, Inc. v. U.S.. 653 F.2d 467, 68 
CCPA 57. 

Handbag 

U.S.—^U.S. V, J. E. Mamiye & Sons, Inc., Oust. & 
Pat.App., 665 F.2d 336. 

Plastic fasteners 

U.S.—^Bar Zel Expediters, Inc. v. U.S., CIT, 544 
F.Supp. 868, affd., C.A., 698 F.2d 1210. 

§ 46. Covering's and Packages 

28. U.S.—U.S. V. Miracle Exclusives, Inc-, Cust. & 
Pat.App.. 668 F.2d 498. 

§ 47. Nonenumerated Articles 
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47. U.S.—Guild Creations, Inc. v. U.S., Cust.Ct., 296 
F.Supp. 320. 

48. U.S.—Mattel, Inc- v. U.S., CusuCt-, 377 F.Supp. 
955. 

Similitude provision took precedence^ etc. 

U.S.—Certified Blood Donor Services, Inc. v. U.S., 511 
F.2d 572, 62 CCPA 66. 

49. U.S.—C. OeJong & Co. v. U.S., 52 CCPA 26. 

R. H. Macy & Co. v, U.S., Cust.Ct., 297 F.Supp. 
171, affd.. 428 F.2d 856, 57 CCPA 115. 

49.5. U.S.—Kotake Co. v. U.S,, Cust.Ct., 266 F.Supp. 
385—Alltransport Inc. v. U.S., Cust.Ct., 278 
F.Supp- 746—Sawers v. U.S., Cusf.Ct., 285 
F-Supp. 852—J. M. Evans & Co. v, U.S., Cust.Ct., 
299 F.Supp. 524-—Circle Import-Export Co. v. 
U.S., Cust.Ct., 320 F-Supp. 1400. 

§ 49. - Partly Manufactured Ar¬ 

ticles 

page 302 

SS. Article held not partially manufactured 

U.S.-^S. B. Penick &. Co. v. U.S., Cust.Ct., 272 F.Supp. 
316. 

57.5. U.S.—^Aaron Bros. v. U.S., Cust.Ct.. 280 
F.Supp. 892- 

§ 50. - Manufactured Articles 

page 303 

58. Article not ^*manu factored** by preparation 
for shipment 

U.S.—WooJart Mills, Inc. v. U.S., Cust.Ct., 269 F.Supp. 
381. 

Mere cleaning as not manufacturing process 

U.S,—Woolart Mills, Inc. v. U.S., Cust.Ct., 269 F.Supp. 
381. 

62. U.S.—S, B. Penick & Co. v. U.S., Cust.Ct., 272 
F.Supp. 316. 


page 304 

63. U.S.—U.S. v. Ataka America, Inc., 550 F.2d 33, 
64 CCPA 60. 

§ 51. - Similitude to Enumerat¬ 

ed Articles 

64. U.S.—^Alex W. Block Co. v. U.S,, Cust.Ct., 294 
F.Supp. 316. 

65. U.S.—Alex W. Block Co. v. U.S., Cust.Ct.. 294. 
F.Supp. 316. 

65.5. U.S.—M. Rodgers Co. v. U.S.. Cust.Ct., 273 
F.Supp. 442. 

66. U.S.—Alex W. Block Co. v. U.S., Cust.Ct., 294 
F.Supp. 316—New York Merchandise Co. v. U.S., 
Cust.Ct., 304 F.Supp. 1179. 

page 305 

66.10. U.S.—Beauti-Vue Products Co. v. U.S., Cust. 
Ct., 268 F.Supp. 472—Guild Creations, Inc. v. 
U.S., Cust.Ct., 296 F.Supp. 320. 

Mot negated by proof of wrong classification by 
collector 

U.S.— J. E. Bernard Sc Co. v. U.S., 53 CCPA 116. 

66.15. U.S.—J. E. Bernard & Co. v. U.S., 53 CCPA 

116. 

Alltransport Inc. v. U.S., Cust-Ct., 278 F.Supp. 
746. 

66.20. U.S.—M. Rodgers Co. v. U.S., Cust.Ct., 273 
F.Supp. 442. 

67. U.S.—A. L. Erlanger Co., Inc. v. U.S., 51 CCPA 
51. 

Dynamic Imports, Inc. v. U.S., Cust.Ct., 294 
F.Supp- 939—Guild Creations, Inc. v. U.S., Cust. 
Ct.. 296 F.Supp. 320. 

Articles held dutiable by similtude 

U.S.—Scientific Packaging Corp. v, U.S., 53 CCPA 
34— J. E. Bernard & Co. v. U.S., 53 CCPA 116. 

67.5. U.S.—^Dynamic Imports, Inc. v. U.S., Cust.Ct., 
294 F.Supp. 939. 

69.5. U.S.—Alex W. Block Co. v. U.S.. Cust.Ct., 294 
F.Supp. 316. 

70. U.S.—Dynamic Imports, Inc. v, U.S., Cust.Ct., 
294 F.Supp. 939. 

Manufacture of two articles from same materi¬ 
al, etc. 

U.S.—Beauti-Vue Products Co. v. U.S., Cust.Ct., 268 
F.Supp. 472. 
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70.5. U.S-—Dynamic Imports, Inc. v. U.S., Ciwt.Ct-, 
294 F.Supp. 939. 

70.10. U.S.—Dynamic Imports, Inc. v. U.S., Cust-Ct., 
294 F.Supp. 939. 

Breathing appliances 

U.S.—American Rusch Corp. v. U.S., Cust.Ct., 394 
F.Supp. 1402. 

71.5. U.S.—Alex W. Block Co. v, U.S., Cust.Ct., 294 
F.Supp. 316. 

73. U.S.—^Alex W. Block Co. v. U.S.. Cust.Ct., 294 
F.Supp. 316. 

74. U.S.—Alltransport Inc. v. U.S-, Cust.Ct., 278 
F.Supp. 746—Rausch v, U.S., Cust.Ct., 286 
F.Supp. 576—New York Merchandise Co. v. U.S., 
Cust.Ct., 304 F.Supp. 1179. 

79, U.S.—New York Merchandise Co. v. U.S-, Cust. 
Ct.. 304 F.Supp. 1179. 

Matters a^ecting operation of rule 

U.S.—Beauti-Vue Products Co. v. U.S., Cust.Ct., 268 
F.Supp. 472. 

§ 54. . . Animals, Agricultural 

Products, and Provisions 

page 308 

89.50. U.S.—Staalkat of America, Inc. v. U.S., 417 
F.2d 789, 56 CCPA 86. 
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Oakville Co. v U S., Cust Ct, 264 F.Supp 15— 
U S V John V Carr & Son, Inc, Cust Ct., 266 
FSupp 175 Affd., 396 F 2d 1017, 55 CCPA 
111—Intelex Systems, Inc. v US,, CustCt, 318 
FSupp 515, affd. 460 F.2d 1083, 59 CCPA 138— 
A D Dennger, Inc. v. U S., Cust Ct., 386 F.Supp 
518, affd. 524 F2d 1215, 63 CCPA 37 

“Further fabrication” construed 
U.S —E Dillingham, Inc. v. U S., 470 F 2d 629, 60 
CCPA 39 

Urbberset Co v US, Cust Ct, 383 F Supp 
1403 

“Assembly” defined 

US—E Dillingham, Inc v. U.S, 470 F2d 629, 60 
CCPA 39 

Subjected to further process 
U.S —Firestone Tire & Rubber Co. v U S., Cust Ct, 
364 FSupp 1394, reh 373 F.Supp 564 

Burden of proof 

U.S —Miles V U S., 567 F.2d 979, 65 CCPA 32 
page 313 

The value of the United States com¬ 
ponents in imported merchandise must 
be easily determinable before these 
components can qualify for duty-free 
treatments® ^ 

78.5. U S.—U.S V. Perez, 464 F 2d 1043, 59 CCPA 
190 

79. Alteration 

U.S—Royal Bead Novelty Co v US., CuslCt., 342 
FSupp. 1394. 

Change in condition 

(2) Other matters. 

U.S.—Dolhff & Co., Inc. v. U.S.. Cust.Ct.. 455 FSupp 
618, affd 599 F.2d 1015, 66 CCPA 77. 

Repairs 

U.S.—Muntz Imports, Inc. v U.S, Cust.Ct., 341 
FSupp. 1216. 

Provisions as to processing construed 
U.S.—Intelex Systems, Inc v U.S., 460 F.2d 1083, 59 
CCPA 138. 

§ 61. -Importations in Bond in 

General 

83. U.S.—US. V. London Records, Inc, 402 F.2d 
1009, 56 CCPA 14. 

85. State not precluded from taxing activities 
relating to transshipment 
Me.—Portland Pipe Line Corp, v. Environmental Imp. 
Commission, 307 A.2d 1, app, dism. 94 S.Ct. 532, 
two cases, 414 U.S. 1035, 38 L.Ed.2d 326. 

§ 62. -Importations in Interest 

of Learning, Science, and 
Occupation 

page 314 

92, U.S.—University of Miami v, U.S. (Dept, of Com¬ 
merce). 559 F.2d 23, 64 CCPA 174. 

93. U S.—University of Cincinnati Medical Center v. 
U.S. Dept, of Commerce, Domestic and Intern. 
Business Administration, Office of Import Pro¬ 
grams, 537 F.2d 518, 63 CCPA 107. 

96. Original productions 

(2) U,S.—T. D, Downing Co v. U.S., Cust.Ct., 321 
FSupp. 1036 

97. U.S.— Moral Re-Armament, Inc. v. U.S., Cust.Ct., 
317 F.Supp, 261. 


§ 63. -Materials Imported for 

Vessels for Foreign Account 
or Trade 

page 315 

98. Materials held not duty-free 
U.S—Vancor S S Corp. v U.S, Cust. Ct., 406 F.Supp 
810 

§ 64. -Metals and Manufactures 

Thereof 

page 316 

14. Impure bismuth 

U S.—J E Bernard & Co v US., Cust Ct, 304 
F.Supp 1034 

18. U S.— J F. Goldkamp & Co v. U S, Cust Ct., 
293 FSupp 737 

20. US.—Gleeson v. US., 432 F2d 1403, 58 CCPA 
17. 

Articles held not within exemption 
US.—Pistorino & Co, Inc v. U.S., CustCt., 461 
FSupp 337, affd. 599 F2d 444, 66 CCPA 95. 
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23. U.S.—Roig V U.S, 420 F2d 750, 56 CCPA 
72—Great Western Sugar Co, v, U S., 452 F.2d 
1394, 59 CCPA 56. 

Held not sugar manufacturing machinery 
U.S.—Amalgamated Sugar Co. v. U.S., Cust.Ct, 281 
FSupp. 373. 

24. U S.—Ford Motor Co v. U.S, 403 F.2d 277, 56 
CCPA 19. 

Jones V U.S., Cust.Ct., 265 F.Supp. 945—Hoffs- 
chlaeger Co. v. US., CustCt., 284 F.Supp 787 

Test 

U.S —Sortex Co. of North Amenca v U.S., Cust.Ct., 
280 F.Supp 896, affd. 410 F2d 443, 56 CCPA 41. 

What implements are “agricultural” 

U.S.—Sortex Co. of North Amenca v. U.S., 410 F 2d 
443, 56 CCPA 41. 

Staalkat of Amenca, Inc. v. U S., Cust.Ct., 273 
F.Supp. 417, affd. 417 F 2d 789, 56 CCPA 86— 
Norman G. Jensen, Inc. v U.S., Cust.Ct., 408 
F.Supp. 1379, affd., 550 F.2d 662, 64 CCPA 51. 

Purpose and construction 
U.S.—Sortex Co, of North Amenca v. U.S., 410 F.2d 
443, 56 CCPA 41. 

Machinery for sell preparation 
U S.—Humphreys v. U S., Cust.Ct., 321 F.Supp. 493. 

24.5, U.S—U.S, V. Consolidated Intern Equipment 
& Supply Co., 442 F.2d 376, 58 CCPA 145 

§ 66. -Personal and Household 

Effects 

page 318 

34. No “vrilful negligence” shown in failure to 
furnish required entry document 
U.S.—F W. Myers & Co., Inc v. U.S., Cust.Ct, 360 
F.Supp. 429. 

§ 67. -Property of United States 

35.50. Emergency purchases of war material 
U.S.—Premo Pharmaceutical Laboratones, Inc. v. U S., 

CustCt, 268 F.Supp. 537. 

Liberal construction of free entry provision for 
governmental Importation 
U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
CustCt., 336 F.Supp. 1395, motion den. 347 
F.Supp. 1388. Affd, 499 F.2d 1277, 61 CCPA 90. 

§ 69. -Ships or Vessels 

38.50. U.S.—South Corp. v. US.. CIT, 531 F.Supp. 
180, affd., CA., 690 F.2d 1368. 


CUSTOMS DUTIES § 75 
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Not all watercraft held “vessel” within statute 
U.S—Bethlehem Steel Co v U.S., CustCt, 238 
F Supp 483, revd on oth grds. 53 CCPA. 142, 
cert, den 87 S.Ct 865, 386 U.S 912, 17 L Ed 2d 
786, reh den. 87 SCt 1284, 386 U.S 987. 18 
L Ed.2d 241 

39. Mid-bodies to become part of ore carriers 
held not vessels 

US—US, v. Bethlehem Steel Co, 53 CCPA 142, 
certiorari denied 87 S.Ct 865, 386 U.S. 912, 17 
L Ed.2d 786, reheanng denied 87 S.Ct 1284, 386 
US 987, 18 L Ed 2d 241. 

§ 71 . -Wood and Manufacteres 

Thereof 

page 319 

44. U.S—Arthur J Humphreys, Inc. v US, Cust. 
Ct, 394 F.Supp. 1395, affd 531 F2d 1059, 63 
CCPA 75. 

45. U S —Arthur J. Humphreys, Inc v. U.S , Cust. 
Ct, 394 FSupp. 1395, affd 531 F2d 1059, 63 
CCPA 75 

49,5. U.S.—Arthur J Humphreys, Inc v. U.S., Cust 
Ct, 394 FSupp. 1395, affd 531 F2d 1059, 63 
CCPA 75. 

§ 73 . -Miscellaneous Articles 

page 320 

60.50, U.S.—Texas Instruments Inc v. U S, Cust & 
Pat App, 681 F.2d 778 

Maher-App & Co. v. U S, Cust Ct, 285 F.Supp 
181, affd, 418 F.2d 922, 57 CCPA 31 

61. Gloves and mittens 
U.S.—S. Stem, Henry & Co. v. U.S., CustCt., 308 
F.Supp. 712. 

63. Construction of provision in general 

(3) Other matters. 

U.S—John Horvath Co. v. U.S, Cust.Ct, 274 F.Supp. 
986 

Limitations on exemptions 
(2) U S —John Horvath Co v. U.S , Cust.Ct, 274 
F Supp. 986. 

Altar 

(2) Articles held not part of altar. 

U S —John Horvath Co. v. U.S., Cust.Ct, 274 F Supp. 
986. 

Articles held not shrines 
U.S.—John Horvath Co. v. U.S, Cust.Ct., 274 F.Supp. 
986—Acme Marble & Granite Co. v, U S., Cust 
Ct, 324 F.Supp. 503. 
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87. Apatite 

U.S.—Garza v. U.S., CustCt., 324 F.Supp. 91. 

95. Articles held not free of duty 

U.S,—Loewengart & Co. v. U.S, 53 CCPA 78. 

§ 75. Evidence as to Classification 

page 324 

7.50. U.S—Syntex Agribusiness, Inc. v U.S. Intern 
Trade Commission, 659 F.2d 1038, 68 CCPA 141 

Western Importing Co. v, US., Cust.Ct., 297 
FSupp. 181. 

7.55. U.S.—L. Tobert Co. v. U.S., 41 C.C.P.A. Cus¬ 
toms 161—Bob Stone Cordage Co. v. U.S, 51 
CCPA 60 

8. U.S.—New York Merchandise Co. v U.S., Cust. 

Ct., 305 F.Supp. 25, affd, 435 F.2d 1315, 58 
CCPA 53. 

9. U.S.—Hancock Gross Mfg. Inc. v U.S., Cust.Ct., 

285 F.Supp. 168, 

10. U.S.—Schick X-Ray Co. v. U.S., Cust.Ct., 295 
F.Supp. 302, 
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§75 CUSTOMS DUTIES 
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Probative value 

(3) Fact that importer sought low rate classification 
held of little weight. 

U.S.—Forte, Dupee, Sawyer Co. Division of Forte Fair- 
bairn V. US., Cust.Ct., 269 F.Supp. 366. 

(4) Pertinence and probative value of testimony as to 
use of merchandise cannot be ignored or minimized. 
U.S.—Haan v. U.S., Cust.Ct., 332 F.Supp. 182. 

Sole witness 

U.S.--Haan v. U.S., Cust.Q., 332 F.Supp. 182. 

Manner of display and means of sale 
U.S.—Nomura (America) Corp. v. U.S., Cust.Ct,, 299 
F.Supp. 535, affd., 435 F.2d 1319, 58 CCPA 82. 
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11. U,S.—Sortex Co. of North America v, U.S., 410 
F.2d 443, 56 CCPA 41—Maher-App & Co. v. 
U.S., 418 F.2d 922, 57 CCPA 31—Union Carbide 
Intern. Co, v. U.S., 461 F.2d 818, 59 CCPA 
153—Commercial Shearing & Stamping Co. v. 

U. S., 464 F.2d 1048, 59 CCPA 203—U.S. v. F. W. 
Myers & Co., Inc., 476 F,2d 1377, 60 CCPA 
134—^Aluminum Co. of America v. U.S., 477 F.2d 
1396, 60 CCPA 148. 

Pollard Bearings Corp. v. U.S., 511 F.2d 568, 62 
CCPA 61, on remand 405 F.Supp, 1074—Ditbro 
Pearl Co., Inc. v. U.S., 515 F.2d 1157, 62 CCPA 
95—^University of Miami v. U.S. (Dept, of Com- 
merceX 559 F.2d 23, 64 CCPA 174. 

Shriro Trading Corp. v. U.S., Cust.Ct., 259 
F.Supp. 619—Woolart Mills, Inc. v. U.S., Cust.Ct., 
269 F.Supp. 381—Staalkat of America, Inc. v. U.S., 
Cust.a., 273 F.Supp. 417, affd., 417 F.2d 789, 56 
CCPA 86—Organon, Inc. v. U.S., Cust.Ct., 275 
F.Supp. 149—Sortex Co. of North America v. U.S., 
Cust.Q., 280 F.Supp. 896, afW. 410 F.2d 443, 56 
CCPA 41—Pistorino & Co. v. U.S., Cust.O.. 287 
F.Supp. 978—Styles for Boys, Inc. v, U.S., Cust. 
Q., 295 F.Supp. 282—James G. Wiley Co. v. U.S., 
Cust.Ct., 296 F.Supp. 955—Stonewall Trading Co. 

V. U.S,, Cust.Ct, 313 F.Supp. 410—American Exp, 
Co. V. U.S., Custa, 350 RSupp. 1402. 

Invoice name as not condusive 
U.S.—Hal Marks and Associate v. U.S., Cust.Ct., 273 
. RSupp. 527. 

It U.S.-Maher-App & Co. v. U.S., 418 F.2d 922, 57 
CCPA 31—Francesco Parisi Fwdg. Corp. v, U.S., 
424 F.2d 1093, 57 CCPA 84-Gleeson v. U.S., 432 
R2d 1403, 58 CCPA 17. 

New York Merchandise Co. v. U.S., Cust.Q., 
273 F.Supp. 377—^AUtransport Inc, v. U.S., Cust. 
Ct, 278 F.Supp. 746—Davis Products, Inc. v. U.S., 
CustCt., 279 RSupp. 448—Baylis Bros., Inc. v. 
U.S., Cust.Ct., 282 F.Supp. 791, affd., 416 F.2d 
1383, 56 CCPA 115—Freni v. U.S., Cust.a., 283 
F.Supp. 89—Alex W. Block Co. v. U.S., CustCt, 
294 F.Supp. 316—Schick X-Ray Co. v. U.S., Cost. 
Ct, 295 RSupp. 302—Francesco Parisi Fwdg. 
Corp. V. U.S., Cu$t.Ct., 296 F.Supp. 315, affd. 424 
F.2d 1093, 57 CCPa S^Westem Importing Co. v. 
U.S., Cust.Ct., 297 RSupp. 181. 

Evidence held insufficient to 
(1) U.S.—Voss Intern. Corp. v. U.S., Cust.a, 287 
F.Supp. 989. 

(3) U.S.—Tex Mex Brick & Import Co, v. U.S., 449 
F.2d 1398, 59 CCPA 1—Erie Technological Products, 
Inc. V. U.S., 462 F.2d 564, 59 CCPA 167. 
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12.5. U.S.-S. Stem, Henry & Co. v. U.S.. Cust.Ct., 

308 F.Supp. 712. 

13. U.S.—Friedman v. U.S., Cust.Ct., 280 RSupp. 
464—New York Merchandise Co. v. U.S., Cust. 
a., 305 F.Supp. 25, affd., 435 R2d 1315, 58 
CCPA 53. 

14, U.S.—U.S. v. New York Merchandise Co., 435 
F,2d 1315, 58 CCPA 53. 

James v, Baker (Imports) Co. v. U.S., Cust.Ct., 

270 RSupp. 179—Soderhamn Mach. Mfg. Co. v. 

U.S., CustCt, 277 F.Supp. 760, affd., 417 F.2d 
783, 56 CCPA 124—Joanna Western Mills Co. v. 

U.S., Cust.Ct., 311 RSupp. 1328—International 


Artware Corp. v. U.S., Cust.Ct,, 320 F.Supp. 1009 
—Porter v. U.S., Cust.O., 409 F.Supp. 757. 

16.5. U.S.—Bob Stone Cordage Co. v. U.S., 51 CCPA 
60—Gleeson v. U.S., 432 F.2d 1403, 58 CCPA 
17—Maui Varieties Limited v. U.S., 404 F.2d 395, 
56 CCPA 36. 

Staalkat of America, Inc. v. U.S,, Cust.Ct., 273 
F.Supp. 417, affd, 417 R2d 789, 56 CCPA 86— 
Davis Products, Inc. v. U.S., Cust.Ct., 279 F.Supp. 
448. 

Evidence held insufficient 
U.S.—Viking Importrade, Inc. v. U.S., Cust.Ct., 273 
F.Supp. 394—Pukel v. U.S.. Cust-D., 286 F.Supp. 
317. 

16.10. Testimony of one witness may suffice 
U.S.—^Viking Importrade, Inc. v. U.S., Cust.Ct., 273 
F.Supp. 394. 

16.15. U.S.—Northam Warren Corp. v. U.S., 475 
F.2d 647, 60 CCPA 117. 

17. U.S.—Pollard Bearings Corp. v. U.S., Cust.Ct., 
405 F.Supp. 1074. 

17.5. U.S.—E. Dillingham, Inc. v. U.S., Cust.Ct., 358 
F.Supp. 1295, affd., 490 R2d 967, 61 CCPA 34. 

18. U.S.—Warren Atlantic, Inc. v. U.S.. Cust.Q., 278 
F.Supp. 302. 

23. Common meaning and merchandise com* 
pared 

U.S.—R Green & Son (New York), Inc. v. U.S.. 450 
F.2d 1396, 59 CCPA 31. 

26. U.S.—New York Merchandise Co. v. U.S., Cust. 
Ct, 305 F.Supp. 25, affd, 435 R2d 1315, 58 
CCPA 53. 
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31. U.$.—Heads & Threads, Division of MSL Indus¬ 
tries, Inc, V. U.S., CustQ., 282 F.Supp. 484—R D 
Mfg. Corp. V. U.S.. Cust.Ct., 298 F.Supp. 1192. 

32. U.S.—Victoria Distributors, Inc. v. U.S., 425 F.2d 
759, 57 CCPA 76—U.S. v. Spiegel Bros. Corp., 51 
CCPA 69-431eeson v. U.S., 432 R2d 1403, 58 
CCPA 17—U.S. V. New York Merchandise Co„ 
435 R2d 1315, 58 CCPA 53. 

Prescolite Mfg. Corp. v. U.S., CustCt., 269 
RSupp. 771—Humphreys v. U.S., Cust.Ct., 272 
RSupp. 951, affd., CCPA, 407 R2d 417, 56 CCPA 
67—Sortex Co. of North America v. U.S., CustCt., 
280 F.Supp. 896, affd, 410 R2d 443, 56 CCPA 
41—Remco Industries, Inc. v. U.S., Cust.Ct., 285 
RSupp. 117—Baumgarten v. US., Cust.Ct., 285 
F.Supp. 177—Rausch v. U.S., CustCt, 286 
F.Supp. 576—Western Stamping Corp. v. U.S., 
Custa, 289 RSupp. 1016, affd, 417 F.2d 316, 57 
CCPA 6—Studner v. US., Cust.Ct., 295 F.Supp. 
289—Midland Intern. Corp. v. U.S., Custa, 295 
F.Supp. 1101—James G. Wiley Co. v. U.S., Cust. 
Ct., 296 F.Supp. 955—Tex Mex Brick & Import 
Co. v. US., Cust.a, 305 RSupp. 927, affd 449 
F.2d 1398, 59 CCPA 1—Cheltenham Supply Corp. 
V. U.S., Cust.a, 306 F.Supp. 472—Border Broker¬ 
age Co. V. US„ Custa, 343 RSupp. 1396—F. W. 
Myers & Co., Inc. v. U.S., CustCt., 245 F.Supp. 
1006—Dollar Trading Corp. v. U.S., Cust.Q., 349 
RSupp. 1395, affd. 468 R2d 631, 60 CCPA 10— 
Parts Mfg. Associates, Inc. v. US., CustQ., 377 
RSupp. 1356. 

Inapplicable when government refuses to specify 
one of classes in provision 
US.—Humphreys v. U.S., CustCt, 321 F.Supp. 493. 
33, U.S.—Victoria Distributors, Inc. v. U.S., 425 R2d 
759, 57 CCPA 76—Packard Instrument Co. v. 
U.S., 471 F.2d 636, 60 CCPA 66. 

William Shaland Corp. v. US., Cust,a., 280 
F.Supp. 457—Western Stamping Corp. v. U.S., 
Custa, 289 RSupp. 1016, affd, 417 R2d 316, 57 
CCPA 6—Davies, Turner & Co. v. U.S., Cust.Ct., 
292 F.Supp. 722—Marshall Co. v. U.S.. Cust.Ct., 
334 F.Supp, 643. 

Findings 

(1) US.-Novelty Import Co., Inc. v. US:, 53 CCPA 
28—Howland v. US., 53 CCPA 62-Gleeson v. U.S., 
432 R2d 1403, 58 CCPA 17. 


Amalgamated Sugar Co. v. U.S., Cust.Ct., 281 
F.Supp. 373—Continental Exchange, Limited v. 
U.S., Cust.Ct., 281 F.Supp. 892—Remco Indus¬ 
tries, Inc. V. U.S., Cust.Ct., 285 F.Supp. 117—U.S. 
Indus. Products Corp. v, U.S., Cust.Ct, 286 
F.Supp. 583—Cengar US., Inc. v. U.S., Cust.Ct., 
319 F.Supp. 1404. 

(3) U.S.—U.S. V. New York Merchandise Co., 435 
F.2d 1315, 58 CCPA 53. 

Prescolite Mfg. Corp. v. U.S., Cust.Ct., 269 
F.Supp. 771. 

(4) Other matters. 

U.S.—Davies, Turner & Co. v. U.S., Cust.Ct, 270 
F.Supp. 21—Tuscany Fabrics, Inc. v. U.S., Cust. 
Ct., 317 RSupp. 741, affd. 454 F.2d 1188, 59 
CCPA 77, cert. den. 93 S.Q. 47, 409 U.S. 845, 34 
L.Ed.2d 85. 

The presumption of correctness at* 
taches to every fact necessary to sup¬ 
port the collector’s ultimate classifica¬ 
tion but it does not extend to a new 
claim made by the govemment.^^'^ 

33.5. U.S.—Dollar Trading Corp. v. U.S., Cust.Ct., 
349 RSupp. 1395, affd, 468 F.2d 631, 60 CCPA 
10 . 

34, U.S.—^Francesco Parisi Fwdg. Corp. v. U.S., 424 
F.2d 1093, 57 CCPA 84. 

Novelty Import Co. v. US., Cust.Ct., 285 
F.Supp. 160—New York Merchandise Co. v. US., 
Cust.a, 305 F.Supp. 25, affd., 435 F.2d 1315, 58 
CCPA 53—S. Stem, Henry & Co. v. U.S., Cust.Ct., 
308 RSupp. 712—Kobata v. U.S., Cust.Q., 326 
F.Supp. 1397. 

Samples 

U.S.—U.S. V. New York Merchandise Co., 435 F.2d 
1315, 58 CCPA 53. 

Rebutting evidence of uses of merchandise must 
relate to time of importation 
U.S.—Randolph Rand Corp. v. U.S., 53 CCPA 24. 

35, U.S.—L. Baffin & Son, Inc. v. U.S., CustQ., 345 
F.Supp. 996, affd., 487 F.2d 916, 61 CCPA 17. 

36, U.S.—New York Merchandise Co. v. U.S., Cust. 
a, 305 RSupp. 25, affd. 435 R2d 1315, 58 
CCPA 53—United Purveyors, Inc, v. U.S., 470 
F.2d 624, 60 CCPA 59. 

Presumption held not rebutted 
U.S.—U.S, V. Mitsubishi Intern, Corp., 470 F.2d 1387, 
60 CCPA 79.' 

Government’s abandonment at trial of 
collector’s classification relinquishes 
presumption of correctness.^-^ 

36.5. U.S.—Mattel, Inc. v. U.S., Cust,a., 287 
F.Supp. 999. 
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37, U.S.—Jeweph Markovits, Inc. v. U.S., Cust.Ct., 
269 F.Supp. 386—Prescolite Mfg. Corp. v. U.S., 
Cust.Q., 269 RSupp. 771-i-Bartoft Agency, Limit¬ 
ed V. U.S., Custa., 279 RSupp. 432—WMliam 
Shaland Corp. v. U.S., Cust.Ct., 280 F.Supp. 457 
—Engis Equipment Co. v. U.S,, Custa, 284 
F.Supp. 798—Novelty Import Co. v. U.S., Cust. 
Ct., 285 F.Supp. 160~Maher-App & Co. v. U.S., 
Cust.a., 285 F.Supp. 181, affd., 418 F.2d 922, 57 
CCPA 31—Rausch v. U.S., Cust.Q., 286 F.Supp. 
576—Western Stamping Corp. v. U.S., Cust.Ct., 
289 F.Supp. 1016, affd., 417 F.2d 316, 57 CCPA 
6—Foster Wheeler Corp. v. U.S., Cust.Ct., 290 
F.Supp. 375—K B S Trading Co. v, U.S., Cust.Ct,, 
296 F.Supp. 350—J. E. Bernard & Co. v, U.S,, 
Cust.Q., 304 F.Supp, 1034—Cengar U.S., Inc. v. 
U.S., Cust.Ct., 319 F.Supp. 1404—Acme Marble 
& Granite Co. v. U.S., Cust.Ct., 324 F.Supp. 
503—Esco Mfg. Co. v. U.S., Cust.Q., 393 F.Supp. 
608, affd. 530 R2d 949, 63 CCPA 71. 

Classification requiring articles fit only for spe¬ 
cified purposes 

U.S.—J. M. Evans & Co. v, U.S., Cust.Ct., 299 RSupp. 

524. 



25 CJS 27 


38. U S.—1 £ Berncird & Co v US, Cust Ct, 305 
FSupp 931 

44. US—Fnedmiin v US, Cmt Ct, 280 FSupp 
464. 

Siiperfliioiis liiMguage presumed not used tariff 
scfeedttles 

U S V Preci&e Impoits Corp, Cust <& Pat.App , 
458 F2d 1376, 59 CCPA 113. 

46. U S —Frem v U S, Cust Ct, 283 F Supp 89— 
Remco InduMnes, Int \ U.S, Gust Ct, 285 
FSupp 117. 

49. US—Fnedrnun v US Gust Ct, 280 FSupp 
464 

Ekments of proof that article not included in 
comsmercial meaning 

U S —Heads & Threads, Division of MSL Industnes, 
Inc V US., Gust Cl, 2S2 F Supp 484. 

EfMeace Insafficicfiit 

U S —B&t Zd Expediter^, Inc v US, GIT, 544 
F Supp 868, uffd , C A., 698 F.2d 1210 
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50.10. US.—Rausch v US, CustCt., 286 FSupp 
576—Davies, Turner & Co. v U S., Cust.Ct,, 292 
F Supp. 722 

SO.IS. U S —Rausch v US, Gust Ct, 286 F.Supp. 
576. 

50.25. U.S —Hoffschlaeger Co. v. U S . Gust Ct, 284 
FSupp 787—Francesco Parisi Fwdg. Corp v 
U.S, Cust.Ct., 296 FSupp 315, alTd 424 F2d 
1093, 57 CCPA 84—Coieco Industnes, Inc. v. 
U S , Cust.Ct, 399 F Supp 1394 
Statements as to possible use of item 

U S —Englishtown Corp v U S , Cust Ct, 409 F Supp. 
764, revd on oth. grds, 553 F 2d 1258, 64 CCPA 
84 

52, U S.—U S V New York Merchandise Co., 435 
F 2d 1315, 58 CCPA 53. 

53, U.S.—Francesco Pansi Fwdg. Corp. v. U.S, 424 
F.2d 1093, 57 CCPA 84 

Bob Stone Coidage Co v US, 51 CCPA 60. 

Prescohte Mfg. Corp v U S„ Cusi Ct, 269 
FSupp. 771—A- N. Dennger, Inc v U.S, Cust 
Ct., 272 F Supp 987—Sawers v. U.S, Cust.Ct., 285 
F Supp. 852—Rausch v. US, Cust Ct., 286 
F Supp. 576—Colonial Metals Co v U S., Cust 
Ct,, 288 F Supp. 396—Western Stamping Corp- v, 
US, Cu.st.Ct., 289 F.Supp. 1016, affd, 417 Fid 
316, 57 CCPA 6—Davies, Turner & Co v US, 
Cust.Ct., 292 F Supp 722—Studner v. U.S., Cust. 
Ct., 295 F.Supp 289—Household Mfg. Co. v. U.S., 
Cust Ct., 296 F Supp. 323—K B S Trading Co. v, 
U.S., Cust.Ct., 296 FSupp. 350—Davar Products, 
Inc. V. U.S., 303 F.Supp. 1058—J. £ Bernard & 
Co. V. U S., Cust.Ct., 304 F.Supp 1034—New 
York Merchandise Co. v. U.S., Cust.Ct, 304 
F Supp. 1179—Tuscany Fabncs, inc v U S., Cust 
Ct, 317 FSupp. 741, affd 454 F2d 1188, 59 
CCPA 77, cert. den. 93 S.Ct. 47, 409 U.S. 845, 34 
L.Ed.2d 85. 

54, U S.—Maher-App & Co. v U.S., 418 F.2d 922, 57 
CCPA 31—Bob Stone Cordage Co. v. U.S., 51 
CCPA 60—Brown Boveri Corp., v. U S., 53 
CCPA 19—Novelty Import Co,, Inc. v. U.S., 53 
CCPA 28—US. V. New York Merchandise Co., 
435 F2d 1315, 58 CCPA 53—Tex Mex Brick & 
Import Co. V. U.S, 449 F2d 1398, 59 CCPA 1. 

Mego Corp. v, U.S., 505 F.2d 1288, 62 CCPA 
14 

Joseph Markovits, Inc. v. U.S., Cust.Ct, 269 
F.Supp. 386—Prescoiite Mfg. Corp. v. U.S., Cust 
Ct., 269 F.Supp. 771—Viking Importrade, Inc v 
U.S., Cust.Ct, 273 F.Supp 394—Amalgamated 
Sugar Co v. U.S., Cust.Ct., 281 F.Supp. 373— 
Rausch v U.S , Cust.Ct., 286 F.Supp. 576—Davies, 
Turner & Co. v, U.S., Cust Ct., 292 F.Supp 722— 
James G. Wtley Co. v. U.S, Cust.Ct., 296 F Supp. 
955—Nomura (America) Corp. v. U.S., Cust.Ct, 
299 FSupp. 535, affd., 435 F.2d 1319, 58 CCPA 
82—Tex Max Brick & Import Co. v. U.S., Cust.Ct., 
305 F.Supp. 927, affd. 449 F.2d 1398, 59 CCPA 
I—Dolliff & Co V U.S., Cust.Ct., 319 F.Supp 


1392, and 458 F2d 146, 59 CCPA 101—Interna- 
tionai Artware Corp v US, Cust Ct, 320 F Supp 
1009—Pacific Fast Mail v US, Cust Ct., 338 
F Supp 506—Amencan Rusch Corp v U S, Cust 
Ct, 3^ FSupp 1402 

Birdea held aaiis^ed 

US—Vcueiianaire Corp of .America v. U S , 470 F2d 
1047, 60 CCPA 75 

American Customs Brokerage Co., Inc. v US., 
Cust Ct, 375 F Supp 1360. 

Deal burden 

US -Kobata v US., CustCt, 326 FSupp 1397 

S4.5. US—Western Stamping Corp v U.S., 417 
F.2d 316, 57 CCPA 6 

Sortes Co of North America v US. Cust.Ct, 
280 F.Supp 896, affd . 410 F.2d 443, 58 CCPA 41 

New York Merchancise Co v US, Cust Ct., 
304 FSupp. 1179 
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55. U.S —Premier Graining Co i' US, Cust Ct, 285 
FSupp 858 

56. U S —Associated Metals & Minerals Corp v 
U S., Cust.Ct., 426 F.Supp 568 

60. Expert testimony not required 

US—Ashflash Corp. v US., CustCt, 412 FSupp. 
585. 

§ 76. In Genera! 

62. U S —U S V. Medina-Flores, C A.Okl, 477 F.2d 
225. 

Processing Imports; time 

U S.—U S. V One Carton Positive Motion Picture Film 
Entitled “491" D.CN.Y., 247 F.Supp. 450, revd 
on oth grds., C.A., 367 F.2d 889. 

64. U S.—Point Four Ltd., Inc. v U S,, Cust.Ct, 431 
FSupp 1254. 

Duty to rectify mistake 

U S.—Miles V U.S , Cust.Ct., 290 F.Supp. 395, remd, 
416 F.2d 973, 57 CCPA 1. 

interpretative rulings 

U.S —Way Distributors, Inc. v. U.S., 653 F.2d 467, 68 
CCPA 57 

65. Presumption of malice 

U.S.—Los Angeles Customs & Freight Brokers Ass’n v 
Johnson, D.C Cal., 277 F.Supp. 525. 

Judicial review 

U.S —Welker v U S., C.A.Cal., 664 F.2d 1384. 

Los Angeles Customs & Freight Brokers Ass'n v. 
Johnson, D C Cal., 277 F.Supp 525 

Bureau not bound by opinion elicited by request 
for advisory classification 

U S.—Dolliff & Co. V. U.S., CustCt., 319 F.Supp. 1392, 
affd. 458 F.2d 146, 59 CCPA 101. 

66. Court not bound by order where basis not 
determinable 

U.S—Struthers Scientific & Intern. Corp v. General 
Foods Corp., D.C Del, 51 FR.D 149 

67. U.S —Voss Intern. Corp. v U S., CustCt., 432 
F.Supp. 205, affd,, 628 F.2d 1328, 67 CCPA 96. 

§ 77. Secretary of Treasury 
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7S. Location of headquarters of collection dis¬ 
trict 

U.S.—Los Angeles Customs & Freight Brokers Ass’n v 
Johnson, D.C.Cal., 277 F.Supp 525. 

page 332 

80.5. U.S—S. J, Stile Associates Ltd. v Snyder, 
CI.T., 505 F.Supp 1122, affd and remd., 646 
F 2d 522, 68 CCPA 27. 

84. Antl-Dumpliag Act 

D.C.-—Davis Walker Corp. v Blumenthal, D.C., 460 
F.Supp. 283. 


CUSTOMS DUTIES § 89 

Page 351 

§ 78. Regulations and Instruc- 

tion 

page 333 

1. Revocation of license 

U S —Diaz V Chasen, C A La., 642 F2d 764 

page 334 

16. U.S.—Joanna Western Mills Co. v US, Cust Ct, 
311 FSupp 1328 

17. U.S—Czarnikow-Rionda Co v US, 468 F.2d 
211, 60 CCPA 6 

page 335 

22. U S.—Arm.strong Bros Tool Co v United States, 
Cust Ct, 489 F Supp 269 

page 336 

30. U S —Tex Mex Bnck & Import Co v U.S., Cust. 
Ct, 305 FSupp 927. affd. 449 F2d 1398, 59 
CCPA 1 

33. U S —Tex Mex Bnck Import Co. v. U S., Cust. 

Ct, 305 FSupp. 927, affd 449 F2d 1398, 59 
CCPA 1 

34. Waiver 

D.C—Neal-Cooper Gram Co v. Kissinger, DC., 385 
FSupp 769 

page 337 

44.5. US.—US. V. Nunes, C A Puerto Rico, 511 
F2d 871 

§ 80. Collectors and Tliefr Deputies 

page 338 

53. U S —H. P. Lambert Co v Secretary of Trea.sury, 
CA, 354 F2d 819 

§ 85. General Appraisers; Customs 
Court 

page 346 

51. Since the publication of the bound volume, 19 
U S C.A § 405a, providing for the United States 
Customs <2oi)rt, was repealed, and Congress enact¬ 
ed a new law which renamed the United States 
Customs Court the “United Slates Court of Inter¬ 
national Trade." 28 US.CA. § 251 

§ 88. Inspectors and Otlier Subor¬ 
dinate Officers 

page 347 

58.10, U.S.—U.S. V. Thompson, C.A.Tex., 475 F2d 
1359. 

Open incoming mail 

U.S.—U.S. v Collins, C.A.N.Y., 349 F2d 863, cert, 
den. 86 S.Ct. 1228, 383 U.S. 960, 16 L.Ed.2d 303, 
reh. den, 86 S.Ct 1469, 384 U S. 947, 16 L.Ed.2d 
545 

page 350 

66, U.S.—Cohen v. U.S, 369 F2d 976, 177 Ct.Cl 
599, cert. den. 87 S.Ct. 2029, two cases, 387 U.S. 
917, 18 L.Ed.2d 969 and 87 S.Ct. 2030, 387 US. 
917, 18 L.Ed.2d 969. 

66.5. US.—Cohen v. U.S, 369 F2d 976, 177 Ct.Cl. 
599, cert den. 87 S.Ct. 2029, two cases, 387 U.S. 
917, 18 L.Ed.2d 969 and 87 S.Ct. 2030, 387 U.S. 
917, 18 L.Ed.2d 969. 

§ 89, Customs Brokers 

page 351 

71.5. U.S.—Shelton v. U.S. Customs Service, C.A. 
Wash., 565 F2d H40. 

74. General limitations period applicable 
U.S.—H. P. Lambert Co v. Secretary of Treasury, 
CA., 354 F.2d 819. 



§ 89 CUSTOMS DUTIES 

Page 351 

Administrative Procedure Act 

U.S.—Twigger v. Schultz, C.A.. 484 F.2d 856. 

77. U.S.—H. P. Lambert Co. v. Secretary of Treasury, 
C.A., 354 F.2d 819. 

page 352 

84.10. Representation by counsel 

(2) Other statements, 

U.S.—Altieri v. U.S., 55 CCPA 104. 

84.25. Principal held not liable for unautho¬ 
rized acts 

U.S.—^Toyomenka, Inc. v. Mount Hope Finishing Co., 
C.A.N.C., 432 F.2d 722. 

§ 91. Manifests 

page 354 

99. Definition 

U.S.—Compaaia Naviera Vascongada v. U.S., C.A.Ala., 
354 F.2d 935. 

Purpose 

(2) U.S.—U.S. V. 87*/6 Cases Beer (King), D.C.AIa., 
233 F.Supp. 555, affd., C.A., 354 F.2d 935. 

Function of strict record-keeping requirements 
U.S.—U.S. V. McNair, D.C.Pa., 341 F.Supp. 919, affd. 
475 F.2d 1397. 

1. Arrival of foreign vessel from domestic port 
U.S.—Compania Naviera Vascongada v. U.S., C.A.Ala., 
354 F.2d 935. 

§ 92. Entry in General 

7.50. U.S.--Stephenson v. U.S., 52 CCPA 17. 
page 355 

5. Primary purpose, etc. 

U.S.~U.S. V. 87% Cases Beer (King), D.CAla., 233 
F.Supp. 555, affd., C.A., 354 F.2d 935. 

§ 95. -Entry of Articles Exempt 

from Duty 

page 357 

25. Merchandise entitled to fr^ entry after 
compliance with regulations 
U,S.—Airgo Intern, Corp. v. U.S., Cust.Ct. 268 F.Supp. 
24. 

page 358 

Where goods exported and subse¬ 
quently reimported are entitled to duty 
free entry as American goods re¬ 
turned, the documents required to es¬ 
tablish the right may be filed at any 
time before a liquidation of the entry 
becomes final, as while a protest is 
pending before the Customs Court.^®-^ 

26.5. U.S,—Airgo Intern. Corp. v, U.S., CustCt., 268 
F.Supp. 24. 

§ 100. Invoices 

page 361 

66, U.S.--U.S. V. Davis, C.A.Ariz., 597 F.2d 1237. 

§ 104. Declarations on Entry 

page 363 

86.50. Cal.—In re Caflfey, 69 Cal.Rptr. 93, 441 P.2d 
933, 68 C2d 762. 

Effect of failure 

U.S,—Colonial Metals Co. v, U.S., Cust.Ct., 288 
F.Supp. 396. 


§ 107. Permit to Land 

page 366 

17. U.S.—Mattel. Inc. v. U.S., 624 F.2d 1076, 67 
CCPA 74. 

§ 109. In General 

page 367 

26.55. U.S.—U.S. V. H. M. Young Associates, Inc., 
505 F.2d 721, 62 CCPA 20. 

Separability of appraisement 
U.S.—Concord Electronics Corp. v, U.S., Cust.Q., 345 
F.Supp. 1000. 

page 370 

52.10. U.S.—John V. Carr & Son, Inc. v. U.S., 55 
CCPA 111, 396 F.2d 1017. 

U.S. v. Getz Bros. & Co., 55 CCPA 90. 

U.S. v. John V. Carr & Son, Inc., Cust.Ct., 266 
F.Supp. 175. Affd., Cust. & Pat.App., 396 F.2d 
1017, 55 CCPA Ill—Sanford Steel Pipe Products 
Co. v. U.S., CustCt., 339 F.Supp. 1273. 

Personal delivery required 
U.S.—Davies, Turner & Co. v. U.S., Cust.Ct., 256 
F.Supp. 379. 

page 371 

53. U.S.—^U.S. V. International Importers, Inc., Cust. 
& Pat.App.. 55 CCPA 43. 

53.5. U.S.—Wilmington Shipping Co. v. U.S., 52 
CCPA 89. 

54. Presumption rebutted 

U.S.-MiUer v. U.S., CustQ., 364 F.Supp. 1390. 

55. U.S.—Delaware Watch Co. v. U.S., Chist.Ch., 311 
F.Supp. 1320. 

Evidence rebutted presumption 
U.S.—Glenside Steel Co. v. U.S., Cust.Ct., 364 F.Supp. 
1398, affd., 503 F.2d 563, 62 CCPA 1. 

page 372 

64. U.S.—U.S. V. F & D Trading Corp., 474 F.2d 677, 
60 CCPA 104. 

66. U.S.—Bud Berman Sportswear, Inc. v, U.S., Cust. 
a., 314 F.Supp. 772. 

75. Purpose 

U.S.—City Lumber Co. v, U.S,, CustCt, 311 F.Supp. 
340, affd. 457 F.2d 991, 59 CCPA 89. 

As not denying due process 
U.S.—2^th Radio Corp. v. Matsushita Elec. Indus. 
Co., Ltd., D.CPa., 402 F.Supp. 251. 

76. U.S.—Imbert Imports, Inc., v. U.S., Cust.Q., 331 
F.Supp. 1400, affd., 475 E2d 1189, 60 CCPA 123. 

Determination by Tariff Commission 
U.S.—City Lumber Co. v. U.S., Cust.Ct., 290 F.Supp. 
385, affd. 3U RSupp. 340, affd. 457 F.2d 991, 59 
CCPA 89—Imbert Imports, Inc. v. U.S., Cu8t.Ct., 
314 F.Supp. 784. affd. 331 F.Supp. 1400, affd. 475 
F.2d 1189, 60 CCPA 123, 

page 373 

77. U.S.—City Lumber Co. v. U.S., 457 F.2d 991, 59 
CCPA 89—Imbert Imports, Inc. v. U.S., 475 F.2d 
1189, 60 CCPA 123. 

City Lumber Co. v. U.S., CustCt., 290 F.Supp. 
385, affd. 311 F.Supp. 340, affd. 457 F.2d 991, 59 
CCPA 89—Imbert Imports, Inc. v. U.S., Cust.Ct., 
331 F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 
123. 

“Fair value” 

(2) Other statements. 

U.S.—City Lumber Co. v, U.S,, CustCt, 311 F.Supp. 
340, affd. 457 F.2d 991, 59 CCPA 89. 

77.5. Special dumping duty 

(2) Not penal in nature but equalizes competitive 
conditions. 

US.—Imbert Imports, Inc, v. U.S., Cust.Ct., 331 
F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 123. 
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(3) Other matters. 

U.S.—Pasco Terminals, Inc. v. U.S., Cust.Ct., 477 
F.Supp. 201. affd., 634 F.2d 610, 68 CCPA 8, 

Applicability to Puerto Rico 

U.S.—Imbert Imports, Inc. v. U.S., Cust.Ct., 331 
F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 123. 

77.10. U.S.—Imbert Imports, Inc., v. U.S., Cust.Ct, 
331 F.Supp. 1400, affd., 475 F.2d 1189, 60 CCPA 
123. 

Uniformity required 

U.S.—Imbert Imports, Inc. v. U.S., Cust.Ct., 331 
F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 123. 

78. U.S.—City Lumber Co. v. U.S., Cust.Ct., 311 
F.Supp. 340, affd. 457 F.2d 991, 59 CCPA 89. 

78.25. U.C.—Imbert Imports, Inc. v. U.S., 475 F.2d 
1189, 60 CCPA 123. 

Evidence held sufficient 

U.S.—City Lumber Co. v. U.S., CustCt, 311 F.Supp. 
340, affd. 457 F.2d 991, 59 CCPA 89. 

Challenges to finding 

U.S.—Flintkote Co., Glen Falls Division v. Blumenthal, 
C.A.N.Y., 596 F.2d 51. 

Evidence insufficient 

U.S.—Ladwig v. U.S., Cust.Ct., 460 F.Supp. 683, affd. 
600 F.2d 803, 66 CCPA 103. 

79. U.S.—Qty Lumber Co. v. U.S., CustCt. 311 
F.Supp. 340, affd. 457 F.2d 991, 59 CCPA 89, 

Limits of discretion and authority 

U.S.—Imbert Imports, Inc., v. U.S., Cust.Q., 331 
F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 123— 
F. W. Myers & Co., Inc. v. U.S.. Cust.Q., 376 
F.Supp. 860. 
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80. U.S.—City Lumber Co. v. U.S., 457 F.2d 991, 59 
CCPA 89. 

Imbert Imports, Inc., v. U.S., Cust.Q., 331 
F.Supp. 1400, affd. 475 F.2d 1189, 60 CCPA 123. 

82. U.S.—F. W. Myers & Co., Inc. v. U.S., Cust.Q., 
376 F.Supp. 860. 

84. No withholding of appraisement pending 
judicial review 

U.S.—Flintkote Co. v. Blumenthal, D.C.N.Y., 469 
F.Supp. 115, affd., C.A., 596 F.2d 51. 

86. Allowance for “differences in circumstanc¬ 
es of sale” construed 

U.S.—F. W. Myers & Co., Inc. v. U.S., Cust.Ct., 376 
F.Supp. 860. 

§ 110. Actual Market Value 
Library References 

Custom Duties <Ss»75(l, 3, 5-7). 

page 375 

86.30. U.S.—Castelazo and Associates v. U.S., Cust. 
Q., 296 F.Supp. 25. 

Value of foreign materials in articles imported 
from insular possession 

U.S.—Delaware Watch Co. v. U.S., Cust.Q., 3U 
F.Supp. 1320. 

“Assembly” 

U.S.—U.S. V. Baylis Bros. Co., 451 F.2d 643, 59 CCPA 
9, mod. on oth. grds. 474 F.2d 1026. 

“Physical identity” 

U.S.—U.S. V. Baylis Bros. Co., 451 F.2d 643, 59 CCPA 
9, mod. on oth. grds. 474 F.2d 1026. 

“Selected purchaser” 

U.S.—American Greiner Electronic, Inc. v. U.S., Cust. 

■ a., 441 RSupp. 915. 

page 376 

Allowance of discounts 

(2) Return for services. 

U.S.—Schieffelin &. Co. v. U.S., Cust.Q., 360 F.Supp. 
1386, affd. 504 F.2d 1147, 62 CCPA 7. 
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CUSTOMS DUTIES § 110 


Advertising expenses 

U S —Schieffelm & Co v US, Cust Ct, 360 F Supp 
1386, affd 504 F2d 1147, 62 CCPA 7 

§6.4D. US—US V Baylis Bros Co, 451 F2d 643, 
59 CCPA 9, mod on oth grds 474 F2d 1026 

86.45. US—H Retsman Corp v US, 598 F2d 
585, 66 CCPA 73 

86.65. US— D H Baldwin Co v US, Cust Cl, 
432 FSupp 1351, afTd 577 F2d 704, 65 CCPA 
67 

86.95. US—US V Tanous, 53 CCPA 129 
page 377 

87. US—D H Baldwin Co v US, CustCt, 432 
FSupp 1351, affd. 577 F2d 704, 65 CCPA 67 

87.5. U S —Inter-Mantime Forwarding Co v US, 
454 F 2d 1197, 59 CCPA 84 

Continental Fwdg Co v US, Cust Ct, 297 
FSupp 1396, affd 311 FSupp 956, affd 463 F2d 
1129, 59 CCPA 178 

Detennination of value or price 

(16) Other matters 

U S —Rachelle Laboratones, Inc v U S , 510 F 2d 
1393, 62 CCPA 47 

Sale for home consumption or for export 

(3) Other statements 

U S —U S. V. Lockwood and' Freidin, Cust Ct, 287 
FSupp. 283 

page 379 

87.10. U S —Continental Fwdg Co v US, Cust Ct., 
297 FSupp. 1396, affd 311 F.Supp 956, affd 463 
F.2d 1129, 59 CCPA 178~Elhs Silver Co v. US , 
Cust Ct, 308 F Supp 704—Rattancraft of Cal v 
U S , Cust Ct, 336 F Supp. 1401, on remand 340 
FSupp 978, affd 351 FSupp 1401 

page 380 

88. US—U.S V. Getz Bros & Co., 55 CCPA 11— 
Inter-Mantime Forwarding Co. v U.S., 454 F 2d 
1197, 59 CCPA 84 

U.S V. Lockwood and Freiden, Cust.Ct , 287 
F.Supp 283—Ellis Silver Co v U.S., Cust Ct., 308 
FSupp 704 

“To all purchasers” 

(2) U.S —Goldfarb v U S., Cust.Ct, 268 F.Supp 

461. 

Determining fair market value 

U S,—Schieffelin & Co. v U.S., Cust Ct,, 360 F.Supp 
1386, affd 504 F.2d 1147, 62 CCPA 7 

page 381 

88.5. “Purchasers at wholesale” 

U.S —Ernest Lowenstein, Inc. v US, Cust Ct., 367 
F.Supp. 1330 

page 382 

89.50. U.S—National Carloadmg Corp. v. US., 53 
CCPA 57 

US V Lockwood and Freidin, Cust.Ct, 287 
F.Supp. 283—Amencan Greiner Electronic, Inc., v. 
U.S, CustCt, 298 FSupp. 313, affd 328 F.Supp 
498—Luckytex, Limited v U.S., 302 F.Supp. 1326 
—Greb Industnes, Limited v. U.S., Cust.Ct., 308 
FSupp. 88—Karl Schroff & Associates v U.S., 
Cust.Ct., 326 F.Supp. 967—Globemaster Midwest, 
Inc. V. U.S., Cust.Ct, 337 F Supp 465. 

Correctness of export value not proved 

U.S.—Ellis Silver Co., Inc. v. U.S., 477 F2d 946, 60 
CCPA 143. 

Fixed uniform price contemplated 

U S.—Schieffelm & Co. v U.S., Cust Ct, 360 F Supp. 
1386, affd. 504 F.2d 1147, 62 CCPA 7. 

89.55. U S.—U.S. V. Getz Bro.s. & Co., 55 CCPA 11. 

Hub Floral Mfg. Co v U.S, CustCt., 296 
F.Supp. 355, affd., 428 F.2d 848, 57 CCPA 134- 
American Greiner Electronic, Inc., v US, Cust. 
Ct., 298 F.Supp. 313, affd. 328 F.Supp. 498—Con¬ 
cord Electronics Corp, v. U.S., Cust.Ct., 345 


F Supp 1000—Service Afloat, Inc v US, Cust 
Ct, 353 FSupp 885 

DeteriBination of value; evidence 
(1) U S —Elhs Silver Co v US, Cust Ct, 308 

FSupp 704 
(4) Other matters 

U S —F B Vandegnft & Co v U S, 410 F 2d 1259, 56 
CCPA 105—Bjelland & Co. v U S, 52 CCPA 
38—U S V Continental Forwarding, Inc., 53 
CCPA 105 

Getz Bros & Co v US, Cust Ct, 248 F Supp 
769—Reliance Trading Corp v U S , Cust Ct, 279 
FSupp 452, affd 440 F2d 1377, 58 CCPA 149— 
Luckytex, Limited v U.S,, 302 FSupp, 1326—US 
V Davies, Turner & Co, 302 FSupp 1330—US 
v F W Myers & Co, Cust Ct, 306 F Supp 
1396—U S v Continental Fwdg Co, Cust Ct, 311 
FSupp 956 Affd 463 F2d 1129, 59 CCPa 178— 
Norco Sales Co v U.S., CustCt., 319 F.Supp. 
1399—Karl Schroff & Associates v U.S , Cust Ct, 
326 F Supp 967—^Judson Sheldon Intern Corp v 
US., CustCt. 331 F.Supp 1393—US v. Dana 
Perfumes Corp, Cust.Ct, 383 F Supp 828, affd, in 
part, revd m part on oth grds. 524 F 2d 750, 63 
CCPA 43. 

“Usual wholesale quantities” construed 

U.S—Independent Cordage Co v US., 302 FSupp. 
1335 

Rigged price precluded 

U S —Judson Sheldon Intern Corp. v. U S , Cust Ct., 
331 FSupp 1393—Ernest Lowenstein, Inc. v US., 
Cust Ct, 367 F Supp 1330 

Separable appraisement 

U S —U S v Imperial Products, Inc, & Pat App., 570 
F 2d 337, 65 CCPA 38, overruling United States v 
Pan Amencan Import Corp., 428 F 2d 848 

Karl Schroff & Associates v U S, Cust Ct, 326 
F.Supp 967 

Inland charges 

U S —Karl Schroff & Associates v US, Cust Ct, 326 
FSupp 967 

Profit as element 

U.S—Bushnell Intern., Inc., v US., CustCt, 331 
F Supp. 1378, revd. on oth grds. 477 F 2d 1402, 60 
CCPA 157. 

Separability principle not applicable 

U S.—International Fa.shions v. US, Cust.Ct,, 408 
FSupp. 1386, affd 545 F2d 138, 64 CCPA 35 
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90. U.S.—Kurt Orban Co.. Inc v U.S, 52 CCPA 
20—Erb & Gray Scientific, Inc v U S., 53 CCPA 
46. 

Hub moral Mfg. Co v. U.S., Cust.Ct., 296 
FSupp. 355, affd, 428 E2d 848. 57 CCPA 134- 
Amencan Greiner Electronic, Inc. v US., Cust. 
Ct, 298 FSupp. 313, affd. 328 F.Supp. 498. 

Statute construed and applied in general 

(3) Other constructions and applications. 

U.S—US. V. Acme Steel Co., 51 CCPA 81. 

Greb Industries, Limited v U.S, CustCt, 308 
FSupp. 88. 

Invoice price 

(3) U.S,—Spanexico, Inc. v. U.S, CustCt, 405 

F.Supp. 1078, affd., 542 F 2d 568, 64 CCPA 6. 

(4) Other matters. 

U.S.—Standard Brands Paint Co. v U S., Cust.Ct., 295 
F.Supp 1096—Reliance Intern. Corp. v. U.S, 
Cust.Ct., 305 F.Supp. 20—Greb Industnes, Limited 
V. U.S., Cust.Ct, 308 F.Supp. 88 

Determination of value generally 
(3) Other statements 

U.S.—U S. v. Acme Steel Co. 51 CCPA 81. 

U.S v. Douglas Aircraft Co., 510 F.2d 1387, 62 
CCPA 53. 

U.S V. Continental Fwdg Co., CustCt, 311 
F.Supp. 956, affd. 463 F.2d 1129, 59 CCPA 178— 
Ontano Stone Corp. v. U.S, CustCt, 319 F Supp. 
923. 
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Evidence as to value 

(9) U S —U S V Continental Forwarding, Inc , 53 
CCPA 105 

Graves v US, CustCt, 287 FSupp. 611—Du- 
shoff Distnbutmg Corp v US, Cust.Ct, 312 
FSupp 1332 

(10) U.S—US V Pan Am Impon Corp, 428 F2d 
848, 57 CCPA 134 

Allen Forwarding Co v US, Cust.Ct, 314 
F.Supp 769 

(11) Other matters 

US—Schieffelm & Co v US., 504 F.2d 1147, 62 
CCPA 7 

Getz Bros & Co v. U S , Cust.Ct, 248 F Supp. 
769—US V F W Myers & Co, CustCt, 306 
FSupp 1396—W J Byrnes & Co. of N Y v U.S., 
Cust Ct, 308 F Supp 84—Ellis Silver Co v US, 
Cust Ct, 308 F Supp 704—U.S v Continental 
Fwdg Co, CustCt, 311 FSupp. 956. Affd 463 
F2d 1129, 59 CCP.A 178—Sanford Steel Pipe 
Products Co V US, Cust Ct, 383 F.Supp 837— 
Andy Mohan, Inc v. U.S , Cust Ct., 396 F.Supp. 
1280, affd. 537 F2d 516, 63 CCPA 104 

Charges siabsequent to shipment not indaded 
US —Bud Berman Sportswear, Inc. v. US., Cust Ct., 
314 FSupp. 772 

Normal business conditions show ordinary 
course of trade 

U S —U S. V F W Myers & Co, Cust.Ct, 306 F Supp 
1396. 

Presumption 

US.—US v Continental Fwdg. Co, CustCt, 311 
FSupp 956, affd 463 F2d 1129, 59 CCPA 178 

Disparity 

U S —Ernest Lowenstein, Inc. v. U S., Cust Ct, 367 
FSupp. 1330. 

A constructed value may also be 
used in appraising the value of im¬ 
ports. 

90.1. U S —Brown, Alcantar &. Brown, Inc. v. U S., 
Cust Ct, 348 F.Supp 723 
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90.5. US—Getz Bros. & Co v. US, CustCt, 248 
F.Supp 769—Jaime Imports, Inc v. U.S, Cust 
Ct, 295 F Supp. 307 

Discounts or rebates 

(4) Other matters. 

U.S.—Pacific Customs Brokerage Co. v. U.S, Cust Ct., 
325 FSupp. 902 

Bargained price not “freely offered” price 
U.S.—NTN Bearing Corp. of America v. U.S., Cust.Ct, 
331 F.Supp 1389 

90.10. “Freely sold” factor shown 

U.S.—D. H. Baldwin Co. v. U.S., 577 F.2d 704. 65 
CCPA 67. 

Market value reflected by selected purchaser 
transactions 

U.S—U.S, v Ernest Lowenstein, Inc., Cust.Ct., 451 
FSupp. 988. 

90.20, U.S.—Jaime Imports, Inc. v, U.S., CustCt, 
295 F.Supp. 307—Luckytex, Limited v. U.S., 302 
FSupp. 1326. 

91.5. Affiliation of buyer and seller corpora- 
tions 

U.S —U S. V F. W. Myers & Co, Cust.Ct., 306 F.Supp. 
1396—Judson Sheldon Intern,, Corp v. U.S , Cust. 
Ct, 331 FSupp. 1393 

91.10, Selected purchasers 

U.S —Jaime Imports, Inc v U.S., Cust Ct, 295 F Supp. 
307—Myerson Tooth Corp. v. U.S, CustCt., 313 
F.Supp 1016—Judson Sheldon Intern. Corp v 
U.S., CustCt, 331 F.Supp. 1393—C J. Tower & 
Sons of niagara, Inc, v, U.S., Cust.Ct., 354 F.Supp 
858 

92. U S.—Reliance Trading Corp. v. U.S., Cust.Ct, 
279 FSupp 452, affd, 44U F2d 1377, 58 CCPA 
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149—Judson Sheldon Intern. Corp. v, U.S., Cust. 
Ct.. 331 F.Supp. 1393. 

Ordinary course of trade 

U.S.—U.S. V. Lockwood and Freidin, Cust.Ct., 287 
F.Supp. 283—Greb Industries, Limited v. U.S, 
Cust.Ct., 308 F.Supp. 88. 

The fact that transactions are be¬ 
tween related parties does not preclude 
the transactions from being bona fide 
sales for purpose of determining valua¬ 
tion 

92.5. U.S.—Wood V. U.S., Cust.Ct., 340 F.Supp. 
1398, revd. on oth. grds., C.A., 366 F.Supp. 1074, 
revd. on oth. grds., 505 F.2d 1400, 62 CCPA 25. 

Parent-subsidiary 

U.S.—Wood V. U.S.. 505 F.2d 1400, 62 CCPA 25. 
Parent-subsidiary relationship insufficient 
U.S.~D. H. Baldwin Co. v. U.S., 577 F.2d 704, 65 
CCPA 67. 


Necessity of like or similar merchandise 

U,S.—E. Dillingham, Inc. v. U.S., Cust.Ct., 328 F.Supp 
1392. 

Ordinary course of trade 

U.S.—Clayton Chemical «& Packaging Co. v. U.S., Cust. 
Ct.. 331 F.Supp. 312. 

“Usual wholesale” quantity determined 
U.S.—Clayton Chemical & Packaging Co. v. U.S., Cust. 
Ct., 331 F.Supp. 312. 

Prima facie case negating American selling 
price not made 

U.S.—Rachelle Laboratories, Inc. v. U.S., Cust.Ct., 358 
F.Supp. 1292, affd. 510 F.2d 1393, 62 CCPA 47. 

Finding must be based on substantial evidence 
U.S.—R. J. Saunders & Co., Inc. v. U.S., Cust.Ct., 359 
F.Supp. 1394. 

When transactions involving related persons dis¬ 
regarded in determining dutiable value 
U.S.—U.S. V. Geigy Chemical Corp., Cust.Ct., 381 
F.Supp. 1397. affd., 523 F.2d 1400, 63 CCPA 1. 


F.Supp. 768, affd. in part. revd. in part on oth. grds. 470 
F.2d 1393, 60 CCPA 46, 

(3) Royalties. 

U.S.—U.S. V. Cavalier Shipping Co., 412 F.2d 245, 56 
CCPA 117. 

(4) Testing. 

U.S.—Goodrich-Gulf Chemicals, Inc. v. U.S., Cust.Ct., 
323 F.Supp. 545. 

(5) Other matters. 

U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
Cust.Q., 318 F.Supp. 768, affd. in part, revd. in 
part on oth. grds., Cust. & Pat.App., 470 F.2d 
1393. 

Design and development cost allocated between 
models 

U.S.—U.S. V. Border Brokerage Co., Cust.Ct,, 326 
F.Supp. 1389. 

23. U.S.—Meadows Wye & Co. v. U.S., Cust.Ct., 314 
F.Supp. 54—New York Credit Men’s Adjustment 
Bureau, Inc. v. U.S, Cust.Ct., 314 F.Supp. 1246, 
affd. 342 F.Supp. 745. 

Manufacturing overhead 

U.S.—U.S. v. C. J. Tower & Sons of Buffalo, Inc., 470 
F.2d 1393, 60 CCPA 46. 
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Cost of production statute should 
not be applied to include costs and 
expenses that are not attributable to 
exported merchandise.^^-^ 

24.5. U.S.—U.S. v. C. J. Tower & Sons of Buffalo, 
Inc., 470 F.2d 1393, 60 CCPA 46. 

25. U.S.—Meadows Wye & Co. v. U.S., CustCt., 314 
F.Supp. 54. 

Sales to dijfferent classes or kinds of purchasers 
(3) When “diligent effort” rule proper in computing 
constructed value. 

U.S.—Control Data Corp. v. U.S., 499 F,2d 1304, 61 
CCPA 109. 

Allowance to purchaser for failure to meet con¬ 
tract requirement held deductible 

U.S.—English Electric Export & Trading Co. v. U.S., 53 
CCPA 84. 

27.5. U.S.—English Electric Export & Trading Co. v. 
U.S., 53 CCPA 84. 

§ 114. -American Selling Price 

Library References 
Custom Duties <s=»75(2). 
page 393 

29. U.S.—A. Zerkowitz & Co. v, U.S., Cust.Ct., 297 
F.Supp. 350, cause remd.. 435 F.2d 576, 58 CCPA 
60, reh. den. op. clarified 438 F.2d 1240, 58 CCPA 
72, cert den. 92 S,Ct 72, 404 U.S. 831, 30 
L.Ed.2d 60. 

American selling price shown 
U.S,—H. Reisman Corp, v. U.S., Cust.Ct., 458 F.Supp. 
218, affd. 598 F,2d 585, 66 CCPA 73. 

No American selling price shown 
U.S.—Aceto Chemical Co v. U.S., 51 CCPA 121. 
Method not prohibited by trade agreement with 
Japan 

U.S.—A. Zerkowitz & Co. v. U.S., 435 F.2d 576, 58 
CCPA 60, reh. den., op. clarified 438 F.2d 1240, 58 
CCPA 72, cert. den. 92 S.Ct. 72, 404 U.S. 831. 30 
L.Ed.2d 60. 

29.5. U.S.—A Zerkowitz & Co. v. U.S., Cust.Ct., 297 
F.Supp. 350, cause remd., 435 F.2d 576, 58 CCPA 
60, reh. den., op. clarified 438 F.2d 1240, 58 
CCPA 72, cert. den. 92 S.Ct. 72, 404 U.S. 831, 30 
LEd.2d 60. 

Guidelines of secretary of treasury 
U.S.—Converse Rubber Co. v. U.S., CustCt., 314 
F.Supp. 1241. 
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96. U.S.—Schieffelin & Co. v. U.S., CustQ., 360 
F.Supp. 1386, affd. 504 F.2d 1147, 62 CCPA 7. 

Particular decisions 

(6) U.S.—E. J. Brach and Sons v. U.S., Cust.Ct. 317 
F.Supp. 264. 

96.5. U.S.—Albert F. Maurer Co. v. U.S., 51 CCPA 
114. 

98. U.S.—Pacific Customs Brokerage Co. v. U.S., 
Cust.Ct., 325 F.Supp. 902.' 

Wrapping paper 

(2) Other instances. 

U.S.—E J. Brach and Sons v. U3., CustCt., 317 
F.Supp. 264. 
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98.5. U.S.—E. J. Brach and Sons v. U.S., Cust.Ct., 
317 F.Supp, 264—E. Dillingham, Inc. v. U.S., 
CustCt., 328 F.Supp. 1392. 

1. U.S.—^E. J. Brach and Sons v. U.S., CustCt., 317 
F.Supp. 264, 

2.50. U.S.—MiUmaster Intern. Inc. v. U.S., 427 F.2d 
811, 57 CCPA 108, mod. on oth. grds. 429 F.2d 
985, 57 C.C.P.A. 108—National Carloading Corp. 
v. U.S., 469 F.2d 1398, 60 CCPA 54. 

Statute construed 

U.S.—Ciba Co. v. U.S., Cust.Q., 243 F.Supp. 394— 
John S. Connor, Inc. v. U.S., Cust.Ct., 405 F.Supp. 
1072. 

Disapproval fo existence of foreign and export 
value 

U.S.—R. J. Saunders & Co., Inc. v. UJS-i Cust.Ct, 359 
F.Supp. 1394. 

3. U.S.—Albert F. Maurer Co. v. US., 51 CCPA ,114. 
Geigy Chemical Corp. v. U.S., Cust.Q., 358 
F.Supp. 1275, affd. 381 F.Supp. 1397, affd., CA., 
523 F.2d 1400, 63 CCPA 1. 

Prototype merchandise 

(2) Appraisal based on American item closest in 
price. 

U.S.—Converse Rubber Co. v, U.S., Cust.Q., 328 
F.Supp. 493. 

United States value shown 

U.S.—Samuel Shapiro & Co. v, U.S., 51 CCPA 89. 

Inland freight charges 

US.—Aceto Chemical Co. v. US., ‘51 CCPA 121. 

Profits and expenses equal to “markup” 

US.—National Carloading Corp. v. U.S., CustCt., 319 
F.Supp. 1291, affd., 469 F.2d 1398, 60 CCPA 54. 

Importer may waive allowances 

U.S,—Millmaster Intern. Inc. v. U.S., 427 F.2d 811, 57 
CCPA 108, mod. on oth. grds. 429 F.2d 985, 57 
CCPA 108. 
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4. U.S.—National Carloading Corp. v. U.S., 469 F,2d 
1398, 60 CCPA 54. 

What constitutes merchandise of “same class or 
kind” 

U.S.—National Carloading Corp. v. U.S., Cust.Q., 319 
F.Supp. 1291, affd., 469 F.2d 1398, 60 CCPA 54. 

§ 112. -Principal Foreign Mar¬ 

kets 

page 389 

10. Burden of proof 

U.S.—American Greiner Electronic, Inc. v. U.S„ Cust. 
Q., 441 F.Supp. 915. 

14. U.S.—Inter-Maritime Forwarding Co. v. U.S., 
Cust.Q., 318 RSupp. 218, affd. 454 F.2d 1197, 59 
CCPA 84. 

page 390 

19. U.S.—Samuel Shapiro & Co., v. U.S., 51 CCPA 
89. 

§ 113, -Cost of Production 

Library References 

Custom Duties «s=»75(4). 

20,50. Constructed value held proper basis 

U.S.—Myerson Tooth Corp. v. U.S., Cust.Ct., 313 
F.Supp. 1016—^New York Credit Men’s Adjust¬ 
ment Bureau, Inc. v. US., CustQ., 314 F.Supp. 
1246, affd, 342 F.Supp. 745. 

21. US.—U.S. V. Acme Steel Co., 51 CCPA 81—U.S. 
V. Eggen, 55 CCPA 95. 

Graves v, U.S., Cust.Q., 287 F.Supp. 611. 

Computation held proper 

U.S.—John V. Carr & Son, Inc. v. US., 52 CCPA 62. 

Computation of constructed value held improper 

U.S.—Greb Industries, Limited v. US., Cust,Ct, 308 
F.Supp. 88, 

Evidence held to establish erroneous computa¬ 
tion 

US.—Meadows Wye & Co. v. U.S., CustCt., 314 
F.Supp. 54—New York Credit Men’s Adjustment 
Bureau, Inc. v. US., Cust.Ct., 314 F.Supp. 1246, 
affd. 342 F.Supp. 745. 

21,5. U.S.—C. J. Tower & Sons of Buffalo, Inc. v. 
U.S., Cust.Ct, 318 F.Supp, 768, affd. in part, revd. 
in part on oth. grds. 470 F.2d 1393, 60 CCPA 46. 
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22. US.—Graves v. US., CustCt, 287 F.Supp. 611. 

Elements of cost of production 

(1) U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 

CustQ., 295 F.Supp. 1104, mod. on oth. grds. 318 
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CUSTOMS DUTIES § 135 

Page 410 


page 394 

29.30. U S —A Zerkowil/ & Co v US, Cust Ct, 
297 F Sup*p 350, cause remd , 435 F 2d 576, 58 
CCPA 60, reh den, op clarified 438 F 2d 1240, 
58 CCPA 72, cert den 92 S Cl 72, 404 US 831. 
30 L Ed 2d 60 

President’s proclamation applicable 

US—E Dillingham, Inc v US, 328 F Supp 1392 

§ 115 . - Commissions 

35. U S —B & W Wholesale Co v U S , 436 F.2d 
1399, 58 CCPA 92 

36. U S —Reliance Trading Corp of III. v. U S , 440 
F2d 1377, 58 CCPA 149 

Reliance Trading Corp v US, Cust Ct, 279 
F.Supp 452, affd 440 F 2d 1377, 58 CCPA 149— 
Park Ave, Imports v US, Cust Ct, 299 F Supp 
528—Norco Sales Co v US. Cust Ct, 319 
FSupp 1399 

page 395 

37. U.S —Reliance Trading Corp v US, Cust Ct, 
279 FSupp 452, affd 440 F2d 1377, 58 CCPA 
149—Dorf Intern, Int v US, Cust Ct, 291 
FSupp 690—A & A Trading Corp v U S , Cust 
Ct, 295 F Supp 322—U S v Knit Wits (Wiley), 
Cust Ct, 296 F Supp 949—Reliance Intern Corp 
V U S . Cust Ct . 305 F Supp 20 

37.5. U S —Knit Wits (Wiley) v U S , Cust Ct, 278 
F Supp 291, alTd 296 F Supp 949—A & A Trad¬ 
ing Corp V US, Cust Ct, 295 F Supp 322— 
U S , V Knit Wits (Wiley), Cust.Ct. 296 F Supp 
949-G, R Bolton, Inc v US., Cust Ct, 297 
FSupp 1385 

Bona fides held shown 

(2) Other matters 

U S —Reliance Intern. Corp v US, Cust Ct, 305 
FSupp 20 

(3) Other instances 

US—Bushnell Intern, Inc v U.S, Cust Ct, 314 
FSupp 48, affd. 331 fsupp. 1378, revd. on oth, 
grds 477 F2d 1402, 60 CCPA 157 

Effect of common control of importer and com¬ 
missionaire 

U S —Paik Ave Imports v U S , Cust Ct, 299 F Supp. 
528 

38. US—Dorf Intern, Inc v U.S,, CustCf, 291 
F Supp. 690 

39. U S —Bushnell Intern., Inc. v U S., Cust Ct, 314 
FSupp 48, affd 331 FSupp 1378, revd on oth 
grds, 477 F 2d 1402, 60 CCPA 157 

§ 117. -Other Items of Expense 

45. U.S.—US. V Getz Bros. & Co., 55 CCPA 11 
Reliance Trading Corp, v. US, Cust.Ct, 279 
FSupp 452, affd 440 F 2d 1377, 58 CCPA 149— 
C J Tower & Sons of Buffalo, Inc. v US, 
CustCt, 318 FSupp 768, affd in part, revd, in 
part on oth, grds, 470 F 2d 1393, 60 CCPA 46 

Particular items of expense not allowed 

U S —Erb & Giay Scientific, Inc. v U S , 53 CCPA 46. 
US v, Josef Mfg, Limited, CustCt. 314 
FSupp 51, affd 460 F2d 1079, 59 CCPA 146. 

Inland freight charges 

US—US V Vicki Enterprises, Inc., CustCt, 343 
F.Supp 1381, affd., 496 F2d 1403, 61 CCPA 75 
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45.5. Export tax 

(1) US—Josef Mfg, Limned v. U.S, Cust.Ct., 294 

FSupp, 956, affd. 314 F.Supp, 51, affd 460 F.2d 1079, 

59 CCPA 146. 

46.5. U.S.™W J Byrnes & Co. of N.Y. v US, 
Cust.Ct, 308 F Supp, 84. 

46,10. U.S —Plywood & Door Northern Corp v 
LI S . Cust.Ct, 304 F Supp. 1030 
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50. U S —Josef Mfg , Limited v U S , Cust Ct. 294 
FSupp 956. affd 314 FSupp 51. affd 460 F2d 
1079, 59 CCPA 146 

§ 120. Reappraisement 

page 401 

74. Standard of proof on importers held too 
stringent 

U S —Brown, Alcantar & Brown, Inc v US, Cust Ct, 

348 F Supp 723 
Proof required 

U S.—American Greiner Electronic, Inc v US, Cust 
Ct, 441 FSupp 915 

Collateral estoppel 

U.S —Nichols & Co, Inc v US, Cust Ct, 447 F Supp 
455, affd 586 F 2d 826, 66 CCPA 28 

§ 121. Inspection, Examination, and 
Other Means 

82. U S —C J Tower & Sons of Buffalo, Inc v US, 
CustCt, 318 FSupp 768. affd m part, revd in 
part on oth grds 470 F2d 1393, 60 CCPA 46 

§ 122. Dutiable Charges 

page 405 

24. Advertising 

U S —Schieffelin & Co v, U S, Cust.Ct, 360 F Supp 
1386, affd 504 F 2d 1147, 62 CCPA 7 

25. Patent royalty and trademark certification 
payments 

U S —H M Young Associates, Inc v US, Cust Ct., 

349 F Supp 1007, affd 505 F 2d 721, 62 CCPA 20. 
27. U S —Pacific Wood Products Co (James G. Wi- 

ley Co ) V U.S , Cust Ct, 277 F Supp 122 
Inland charges 

U S.—Karl Schroff & Associates v, U S , Cust Ct., 326 
F Supp 967 

§ 123. Conciusiveness and Effect 

page 406 

35, U.S —Southwest Florida Winter Vegetable Grow¬ 
ers Ass’n V U.S, Cust.Ct, 484 F.Supp 910 

Claimant not estopped to challenge assessment 
by filing entry 

U S -Cascade Corp v U S . 595 F 2d 25, 66 CCPA 42 
Burden of proof 

U S —Cascade Corp v U.S., 595 F.2d 25, 66 CCPA 42 
Kores Mfg. Corp. v US., CIT, 545 FSupp 
1303 

36. U.S—Ellis Silver Co. v U.S. CustCt, 308 
F Supp, 704—Delaware Watch Co v U S,, Cust. 
Ct, 311 FSupp. 1320—^John v Carr & Son, Inc 
V. U S., Cust.Ct., 326 F Supp, 973—Globemaster 
Midwest, Inc. v U.S., Cust Ct., 337 F Supp 465— 
US. v. Geigy Chemical Corp, Cust.Ct, 381 
F.Supp 1397, affd., 523 F2d 1400, 63 CCPA 
I—Andy Mohan, Inc. v US, Cust.Ct, 396 
F.Supp 1280, affd. 537 F2d 516, 63 CCPA 104 

Acts performed not to those which might have 
been 

U S.—Geigy Chemical Corp. v US, Cust Ct., 358 
FSupp 1275, affd. 381 FSupp 1397, affd. CA , 
523 F2d 1400 
Collateral estoppel 

US—Nichols & Co., Inc. v US, 586 F2d 826, 66 
CCPA 28. 

36.5, U.S.—W. J. Byrnes & Co, of N Y. v U.S . 
Cust Ct, 308 F.Supp 84—Spanexico, Inc. v U S., 
Cust Ct, 405 F Supp 1078, affd 542 F 2d 568, 64 
CCPA 6. 

Presumption of correctness operates as matter 
of law 

U S.—Globemaster Midwest, Inc v U S., Cust.Ct, 337 
F.Supp 465 


Presumption rebutted 

U S —Exxon Corp v US, Cust Ct, 462 F Supp 378, 
affd 607 F2d 985, 66 CCPA 129 

No presumption attaches 

US—Miracle Exclusives, Inc v U.S, CIT, 516 
F Supp 33, affd CCPA 668 F 2d 49S 

36.10. Appraisements held erroneous 

U S —Spanexico, Inc v US, Cust Ct, 405 F Supp 
1078, affd 542 F 2d 568, 64 CCPA 6 

36.25. U S —U S V International Importers, Inc , 
Cust <fe Pat App , 55 CCPA 43. 

page 407 

42. No presumption as to prior transactions 

U S —Geigy Chemical Corp v US, Cust Ct, 358 

FSupp 1275, affd 381 FSupp 1397, affd, CA. 
523 F 2d 1400, 63 CCPA 1 

43. US—Cascade Corp v US, CustCt., 457 
FSupp 1022, affd. 595 F.2d 25, 66 CCPA 42. 

§ 124. In Genera! 

52. U S —Velsicol Chemical Corp. v US, Cust Ct, 
283 F Supp 93 

page 408 

54. True weight of imported goods 

(3) Other instances 

U S —L E Coppersmith, Inc v U.S , Cust Ct, 265 
F Supp 935 

page 409 

71. US —Seneca Grape Juice Corp v U S , Cust.Ct, 
367 FSupp 1396, motion den , 492 F2d 1235, 61 
CCPA 118- 

page 411 

91. U S —C.B S Imports Corp v U S , Cust.Ct, 450 
F Supp 724 

92. U S —U S v. McLean Trucking Co , C A N.C., 
400 F 2d 889 

§ 125. Tare and draft 

94. U.S.—Kurt Orban Co., Inc. v US., 577 F2d 
1125, 65 CCPA 73 

§ 126. Shortage or Nonimportation 

page 413 

3. Reasonable proof of nonimportation 

U S.—Chester S Brett, Inc v U S., Cust Ct, 360 
F Supp 428 

18. US—US, V McLean Trucking Co., C A N.C , 
400 F 2d 889 

§ 127. -Leakage and Outage 

page 414 

20. Allowance properly denied 

(2) Other statements 

U S —U S V McLean Trucking Co,, C A.N C , 400 
F.2d 889 

§ 132. Moisture and Evaporation 

page 417 

49.5. U S —Velsicol Chemical Corp. v U S , Cust Ct, 
283 FSupp 93 

§ 134. Loss after Importation 

page 418 

57. U.S —Harry N Bloomfield Co v US, Cust «& 
Pat App., 442 F2d 1401, 58 CCPA 160 

§ 135. In General 

65. U S —John V Carr & Son, Inc v U.S.. 396 F.2d 
1017, 55 CCPA 111 
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§ 135 CUSTOMS DUTIES 

Page 418 

Hugo Stinnes Steel & Metals Co. v. U.S., Cust. 

Ct., 453 F.Supp. 94. affd. 599 F.2d 1037, 66 CCPA 
84. 


Royalty fee 

U.S.—Imperial PriKlucts, Inc. v. U.S., Cust.Ct., 425 
F.Supp 852, alTd.. 570 F.2d 337, 65 CCPA 38. 
66. U.S.—Bushnell Intern.. Inc. v. U.S., 477 F2d 
1402, 60 CCPA 157. 

Matters considered 

U.S.—Spanexico, Inc v. U.S., 542 F.2d 568, 64 CCPA 

6 . 

§ 140. In General 

page 421 

91. Additional duty held properly assessed 

U.S.-—Bud Berman Sportswear, Inc. v. U.S., Cust.Ct., 
314 F.Supp. 772—Czamikow-Rionda Co. v. U.S, 
Cust.Ct., 328 F.Supp. 487, affd. 468 F.2d 211, 60 
CCPA 6. 

Presidential proclamation 

U.S.—U.S. V. Hugo Stinnes Steel & Metals Co., 599 
F.2d 1037, 66 CCPA 84. 

page 422 

96. Purpose of statute 

(2) U.S.—-Globemaster, Inc. v. U.S., Cust.Ct., 340 
F.Supp. 974. 

page 423 

98.5. U.S.—Midwood Industries, Inc. v. U.S., Cust. 
Ct., 313 F.Supp. 951. 

99. U.S.—U.S. Wolfson Bros. Corp. v. U.S., 52 CCPA 
46. 

99.5. Substantially all ultimate purchasers 

U.S.—U.S. V. Wolfson Bros. Corp. v. U.S.. 52 CCPA 

46. 

page 424 

The statutory provision for marking 
the country of origin on imported 
goods is mandatory and an importer 
may not be relieved of the marking 
requirement by payment of the addi¬ 
tional duty exacted for failure to so 
mark goods. 

4.5. U.S.—Globemaster, Inc. v. U.S., Cust.Ct., 340 
F.Supp. 974. 

§ 151. Liquidation 

page 430 

52. U.S.—Rank Precision Industries, Inc. v. U.S., 660 
F.2d 476, 68 CCPA 78. 

Dutiable weight 

U.S.—Maiden Lane Trading Corp. v. U.S., Cust.Ct., 
343 F.Supp. 1366. 

Final appraised value 

U.S.—National Silver Co. v. U.S., 463 F.2d 1387, 59 
CCPA 185. 

53. Reliance by importer on established 
government practice upheld 

U.S.—Asiatic Petroleum Corp. v. U.S., 449 F.2d 1309, 
59 CCPA 20. 

54. Determination must be made prior to liqui¬ 
dation 

U.S.—Seneca Grape Juice Corp. v. U.S., Cust.Ct., 367 
F.Supp. 1396, motion den., 492 F.2d 1235, 61 
CCPA 118. 

55. When due and payable 

U.S.—Heraeus-Amersil, Inc. v. U.S., C.I.T., 515 
F.Supp. 770, affd., CCPA, 671 F.2d 1356. 

55.5. Statute applied retroactively 

U.S.—U.S. V. Mile.s, 416 F.2d 973, 57 CCPA 1. 


Suspension permissible 

U.S.—Seneca Grape Juice Corp. v. U.S., Cust.Ct., 367 
FSupp. 1396, motion den., 492 F.2d 1235, 61 
CCPA 118. 

Cessation 

U.S.—U.S V. Boe, 543 F 2d 151, 64 CCPA 11. 
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55.10. U.S.—Miles v. U.S., Cust.Ct., 290 F.Supp. 395, 
remd., 416 F.2d 973, 57 CCPA 1. 

57. U.S.—Rank Precision Industries, Inc. v. U.S., 660 
F.2d 476, 68 CCPA 78. 

57.5. U.S.—U.S. V. Cajo Trading, Inc., 403 F.2d 268, 
55 CCPA 61, cert den. 89 S.Ct. 90, 393 U.S. 827, 
21 LEd.2d 98. 

Liquidations over period of time at many ports 
as ‘‘established and uniform practice” un¬ 
der statute 

U.S.—Heraeub-Amersil, Inc. v. U.S., CIT, 600 F.Supp. 

221 . 

Liquidation pursuant to statute subsequently de¬ 
clared void 

U.S.—U.S. V. C. O. Mason, Inc., 51 CCPA 107, cert, 
den. 85 S.Ct. 718, 379 U.S. 999, 13 L.Ed.2d 701. 

Uniform application irrelevant 

U.S.—Seneca Grape Juice Corp. v. U.S., Cust.Ct., 367 
F.Supp. 1396, motion den., 492 F.2d 1235, 61 
CCPA 118. 

62. U.S.—Gerry Schmitt & Co. v. U.S., Cust.Ct., 371 
F.Supp. 1079. 

63. U.S.-—Miles v. U.S., Cust.Ct., 290 F.Supp. 395, 
remd., 416 F.2d 973, 57 CCPA 1. 

64. U.S.—Miles v. U.S., Cust.Ct., 290 F.Supp. 395, 
remd., 416 F.2d 973, 57 CCPA 1. 

64.50. U.S.—Tex Mex Brick & Import Co. v U.S., 
Cust.Ct., 305 F.Supp. 927, affd. 449 F.2d 1398, 59 
CCPA 1. 
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64.55. Regulations not controlling 

U.S.—Heraeus-Amersil, Inc. v. U.S., C.I.T., 515 
F.Supp. 770, affd., CCPA, 671 F.2d 1356. 

64.60. Requirement has force of law 

U.S.—Commonwealth Oil Refining Co. v. U.S., Cust. 
Ct., 332 F.Supp. 203. 

Sign held not required 

U.S.—Commonwealth Oil Refining Co. v. U.S., Cust. 
Q., 330 RSupp. 598, affd. 480 F.2d 1352, 60 
CCPA 162—Commonwealth Oil Refining Co. v. 
U.S., Cust.Ct.. 332 RSupp. 203. 

Open and accessible placement sufficient 

U.S.—Commonwealth Oil Refining Co. v. U.S., Cust. 
Ct., 330 RSupp. 598. Affd. 480 R2d 1352, 60 
CCPA 162. 

Notice held posted in conspicuous place 

U.S.—Commonwealth Oil Refining Co, v. U.S., Cust. 
Ct„ 332 RSupp. 203. 

Failure to send notice not fatal 

U,S.—Pistorino & Co. v. U.S., Cust.Ct., 333 RSupp. 
541. 

64.65, Satisfactory compliance 

U.S,—Commonwealth Oil Refining Co., Inc. v. U.S., 
480 R2d 1352, 60 CCPA 162. 

Conformance with regulation not shown 

U.S.—U.S. V. A. N. Deringer, Inc., 593 R2d 1015, 66 
CCPA 50. 

65. U.S.—Miller v. U.S., Cust.Ct., 364 F.Supp. 1390. 

65.5. U.S.—Tex Mex Brick & Import Co. v, U.S., 
Cust.Ct., 305 RSupp. 927, affd., CCPA, 449 F.2d 
1398, 

67. Burden of proof 

U.S.—U.S. V. C O. Mason, Inc., 51 CCPA 107, cert, 
den. 85 S.Ct. 718, 379 U.S. 999, 13 LEd.2d 701. 


§ 152. -Finality 

67.50, U.S.—Williams, Clarke Co. v. U.S., 436 F.2d 
1039, 58 CCPA 98. 

John V. Carr & Son, Inc. v. U.S., Cust.Ct,, 347 
F.Supp. 1390, affd., 496 F.2d 1225, 61 CCPA 
52—Flagstaff Liquor Co. v. U.S., Cust.Ct., 388 
F.Supp. 554 

Liquidation based on void provision of statute 
U.S.—U.S. V C. O. Ma.son, Inc., 51 CCPA 107, cert, 
den. 85 S.Ct. 718, 379 U.S. 999, 13 L.Ed.2d 701. 

Provision inapplicable to United States counter¬ 
claim 

U.S.—Precise Imports Corp. v. Kelly, C.A.N.Y,, 378 
F.2d 1014, cert. den. 88 S.Ct. 472, 389 U.S. 973, 19 
L.Ed.2d 465. 

Liquidation prior to expiration of period not 
invalid 

U.S.—John V. Carr & Son, Inc. v. U.S., Cust.Ct., 326 
F.Supp. 973—Commonwealth Oil Refining Co. v. 

U. S., Cust.Ct., 332 RSupp. 203—Pistorino & Co. 

V. U.S., Cust.Ct., 333 RSupp, 541—National Silver 
Co. V. U.S., Cust.Ct., 333 F.Supp. 551, affd. 463 
F.2d 1387, 59 CCPA 185. 

Suspension of liquidation discretionary 
U.S.—Gerry Schmitt & Co. v. U.S., Cust.Ct., 371 
F.Supp. 1079. 
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68. U.S.-Miles V. U.S., Cust.Ct., 290 F.Supp. 395, 
remd., 416 R2d 973, 57 CCPA 1. 

However under a recent reorganiza¬ 
tion plan liquidation may, in some in¬ 
stances, be authorized before the time 
for filing reappraisement appeals has 
expired.^^’^ 

69.5. Plan held valid 

U.S.—John V, Carr & Son, Inc. v. U.S., Cust.Ct., 347 
RSupp. 1390, affd., 496 F.2d 1225, 61 CCPA 52. 

§ 153. Reliquidation 

75. Purpose 

U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
Cust.Ct., 336 RSupp. 1395, motion den. 347 
RSupp. 1388. Affd.. 499 R2d 1277, 61 CCPA 90. 

76. U.S.—Godchaux-Henderson Sugar Co., Inc. v. 
U.S., Cust.Ct., 496 RSupp. 1326. 

Basis of reliquidation 

U.S.—U.S. V. C. J. Tower & Sons of Buffalo, Inc., 499 
R2d 1277, 61 CCPA 9a 

Notice 

U.S.—Asiatic Petroleum Corp. v. U.S., Cust. & Pat. 
App., 449 R2d 1309. 

Method of obtaining review 
U.S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S., 
Cust.Ct., 336 RSupp. 1395, motion den. 347 
F.Supp. 1388. Affd., 499 R2d 1277, 61 CCPA 90. 
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81. U.S.—Mile.s v. U.S., Cust.Ct., 290 RSupp. 395, 
remd., 416 R2d 973, 57 CCPA 1. 

82. U.S.—Balfour, Guthrie & Co. v. U.S., Cust.Ct., 
331 RSupp. 1384. 

§ 154. -Restrictions 

page 435 

93, U.S.—Gerry Schmitt & Co. v. U.S., Cust.Ct., 371 
RSupp. 1079. 

97. U.S.—Miles v. U.S., Cust.Ct., 290 RSupp, 395, 
remd., 416 R2d 973. 57 CCPA 1—C. J. Tower & 
Sons of Buffalo, Inc. v. U.S., Cust.Ct., 336 RSupp. 
1395, motion den. 347 F.Supp. 1388, affd., 4^ 
R2d 1277, 61 CCPA 90. 
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page 436 

6. Presumption of correctness 

u s —A N Dennger, inc v US, Cust Ct , 272 

FSupp 987 

7.5. Sufficiency of evidence 

(2) Other evidence 

U S —A N Dennger, Inc v US, Cust Ct , 272 

FSupp 987 

§ 157. - By Order of Board of 

Genera! Appraisers or Cus¬ 
toms Court 

page 437 

21. U S —Madden Math Co , Inc v US, 499 F 2d 
1294, 61 CCPA 97 

§ 161. In General 

page 438 

31. Protest sufficient 

US—US V. Parksmith Corp . 514 F 2d 1052, 62 
CCPA 76 

Sol Kahaner & Bro v US, Cust Ct, 372 
FSupp 1393, affd 509 F2d 1186, 62 CCPA 35— 
Mattel, Inc v U.S, CustCt, 377 FSupp. 955 

Failure to establish propriety of claim 

U S —American Rusch Corp v US, Cust Ct., 394 
F Supp 1402. 

33.5. U S —Nestle Products, Inc v US, Cust Ct, 
310 FSupp 792 

page 439 

34. U.S,—Gerry Schmitt & Co v U S., Cust Ct., 371 
FSupp 1079 

36. U S —U S V Novelty Imports, Inc , 476 F,2d 
1385, 60 CCPA 131 

Flagstaff Liquor Co v U.S, Cust Ct., 388 
F.Supp 554 

37.5. U S.—F W Myers & Co., Inc v US, Cust 
Ct, 374 FSupp 1395 

§ 162. Subject Matter 

42. Statute construed 

U S.—Joanna Western Mills Co v US, Cust.Ct ,311 
FSupp 1328. 

Consolidation not required 

U.S.—Webcor Electronics v U.S , Cust.Ct, 442 F Supp 
95 

page 440 

43. U.S —C J. Tower & Sons of Buffalo, Inc. v U.S, 
CustCt., 336 FSupp 1395, motion den 347 
F.Supp 1388, affd , 499 F.2d 1277, 61 CCPA 90 

page 441 

62. Reason not required 

U S.—Feudor, Inc v U.S., Cust.Ct., 442 F Supp 544. 

page 442 

74. U S.—Hammond Lead Products, Inc. v. US, 
Cust Ct, 289 F.Supp 533 

page 443 

74.10, U S —Hammond Lead Products, Inc v U.S., 
Cust.Ct, 289 FSupp 533 

75. U.S.—Hammond Lead Products, Inc. v US, 
Cust.Ct, 289 F Supp. 533 

Failure to impose countervailing duty held not 
within provision 

U.S. — U S V. Hammond Lead Products, Inc., 440 F.2d 
1024, 58 CCPA 129, cert den. 92 S.Ct. 565, 404 
U.S. 1005, 30 L.Ed 2d 558. 

77. U S,—Hammond Lead Products, Inc v, U.S., 
Cust Ct-, 289 F.Supp 533, 


§ 163. Persons Entitled 

page 444 

86. U S —SchiefTehn & Co v US, CustCt, 294 
FSupp 53, affd 424 F2d 1396, 57 CCPA 66, 
cert den 94 S Ct 103, 400 U S 869, 27 L Ed 2d 
109, reh. den 91 SCt 450, 400 U S 1002, 27 
L Ed 2d 453 

Persons liable as consignees 

US—US V Wedemann & Godknecht, Inc, 515 F 2d 
1145, 62 CCPA 86 

Border Brokerage Co v US, Cust Ct, 314 
F Supp 788 

Importer may not protest duty as too low 

US—Dollar Trading Corp v US, CustCt. 349 
FSupp 1395, affd 468 F2d 631, 60 CCPA 10 

Owner 

U S —Mohawk Recreation Products, Inc v US, Cust 
Ct, 423 F Supp 932 

87. US —Border Brokerage Co v U.S , Cust Ct, 314 
F Supp 788 

91.10. Showing of right to protest held suffi¬ 
cient 

U S —Forte, Dupee, Sawyer Co Division of Forte Fair- 
bairn v U S, Cust Ct, 269 F Supp 366 

§ 164. Time of Making and Filing 

page 445 

95. US—Castelazo and Associates v US, CustCt., 
296 FSupp 25 

Statute construed 

US—US V C O Mason, Inc, 51 CCPA 107, cert 
den 85 SCt 718, 379 US 999, 13 L Ed 2d 701 

Exception where statute or proclamation void 

U S —Commonwealth Oil Refining Co v U S., Cust 
Ct, 332 F Supp 203 

Inability of collector to locate protest letter not 
fatal 

US—Continental Ore Corp. v U.S, Cust.Ct, 331 
F.Supp 1060. 

page 446 

97. U S —U S V Heraeus-Amersil, Inc , Cust & Pat. 
App, 671 F2d 1356. 

Micropomt v US, Cust Ct, 426 F Supp 569. 

Protest held timely 

U.S —U S. V Cajo Trading, Inc,, Cust & Pat App., 403 
F 2d 268, 55 CCPA 61, cert den 89 S Ct 90, 393 
U S. 827, 21 L Ed.2d 98—Madden Mach Co, Inc. 
V. U.S., 499 F.2d 1294, 61 CCPA 97 

Not during interlocutory stage 

U S —Alberta Gas Chemicals, Inc. v. Blumenthal, Cust. 
Ct, 467 FSupp. 1245. 

98. U.S.— J S. Sareussen Manne Supplies, Inc. v 
U.S , Cust.Ct, 304 F Supp 1185—Tex Mex Brick 
& Import Co. V. U.S., Cust.Ct, 305 F.Supp. 927, 
affd. 449 F2d 1398, 59 CCPA 1 

99. U.S —Williams, Clarke Co. v. U.S., Cust Ct, 300 
FSupp 878, affd 436 F2d 1039, 58 CCPA 98— 
Commonwealth Oil Refining Co. v. U S., Cust.Ct., 
330 FSupp 598, affd. 480 F2d 1352, 60 CCPA 
162—Commonwealth Oil Refining Co. v U S., 
Cust Ct, 332 F.Supp. 203. 

Protest held not timely 

(4) Letter not held timely under circumstances. 

US.—Continental Ore Corp v. US, CustCt, 331 

F.Supp 1060, 

(5) Other instances 

US,—U.S V. A N Dennger, Inc. 593 F2d 1015, 66 
CCPA 50. 

2, No estoppel 

U.S.—Flagstaff Liquor Co. v. US, Cust Ct, 388 
F.Supp 554. 

The redress of stale claims not gov¬ 
erned by a statute of limitations may 


CUSTOMS DUTIES § 166 

Page 455 

be barred under circumstances show¬ 
ing inexcusable delay and injury to the 
other party.' ^ 

2.5. U S —Balfour, Guthrie & Co v US, Cust Ct , 
331 FSupp 1384 

page 447 

6.5. U S —Commonwealth Oil Refining Co v U S., 
Cust Ct 332 F Supp 203 

6.10. U S —Commonwealth Oil Refining Co , Inc v 
U S , 480 F 2d 1352, 60 CCPA 162 

Liquidation based on invalid proclamation 
U.S—Balfour, Guthrie & Co v US, CustCt, 331 
FSupp 1384 

6.15. US V C O Mason, Inc, 51 CCPA 107, cert 
den 85 SCt 718, 379 US 999, 13 L Ed 2d 701 

page 448 

13. US—US \ Miles, 416 F2d 973, 57 CCPA I 

§ 165. Genera! Form and Requisites 
page 449 

22. Burden of establishing alternate claim 
U S —Abbey Rents v US, Cust Ct, 442 F Supp 540, 
affd 585 F2d 501, 66 CCPA 2 

Burden of proof 

U S —ASG Industries, Inc v US, Cust Ct, 467 
FSupp. 1200 

24.5. U S —C L Hutchins & Co v US, Cust Ct, 
331 FSupp 318, motion den 334 FSupp 188 

On the other hand, it has been held 
that a protest is the protestanfs plead¬ 
ing in the Customs Court and that it 
may be dismissed if it is insufficient to 
confer jurisdiction on the court. 

24.10. Dismissal may be sua sponte 
U S —Eaton Mfg Co. v US, 469 F 2d 1098, 60 CCPA 

23 

27. Statute construed 

U.S —Webcor Electronics v U.S, Cust Ct, 442 F Supp 
95 

page 450 

38.5. U S.—J Ray McDermott & Co., Inc v U S., 
CustCt., 354 FSupp 280. 

39. U S —Castelazo & Associates Atwood Imports, 
Inc V U.S., CustCt, 314 FSupp. 38 

page 451 

47. U S.—Castelazo & Associates Atwood Imports, 
Inc. v.'US, Cust.Ct., 314 F.Supp. 38. 

page 452 

53. U S.—Rausch v. U S., Cust Ct., 286 F.Supp. 576 

59.5. U.S —Continental Ore Corp. v, U S., Cust.Ct, 
331 FSupp 1060. 

page 453 

60.10. U.S.—Castelazo & Associates Atwood Im¬ 
ports, Inc. V, U S., Cust Ct., 314 F Supp 38 

68. U.S —Eaton Mfg Co. v U.S., 469 F.2d 1098, 60 
CCPA 23 

page 454 

89. U S —Pukel V. U.S , Cust Ct, 286 F.Supp. 317— 
Cengar U.S., Inc. v U.S., Cust.Ct, 298 FSupp. 
504 

page 455 

4. U S.—Continental Ore Corp. v U.S, Cust Ct., 331 
F Supp 1060 

§ 166. Plural Protest 

10. U.S —Argosy Limited v Hennigan, C.A Fla., 404 
F 2d 14. 
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§ 169 CUSTOMS DUTIES 

Page 4SS 


§ 169. Amendment of Protest 

page 456 

13. Null protests unamendable 

U.S.—Hancock Gross Mfg., Inc. v. U.S., Cust.Ct., 400 
F.Supp. 813. 

Amendment not shown 

U.S.—Webcor Electronics v U S., Cust.Ct., 442 F.Supp 
95. 

§ 171. Disposition of Protest by Col¬ 
lector 

page 457 

22. Protest insufHcient 

U.S,—Edge Import Corp. v. U.S., Cust.Ct., 484 F.Supp. 
906. 

23. U.S.-Edge Import Corp. v U.S., Cust.Ct., 484 
F.Supp. 906. 

§ 176. In General 

page 458 

36. U.S.—Parksmith Corp. v. U.S., Cust.Ct., 428 
F.Supp. 1094. 

Purpose 

U.S.—Michdin Tire Corp. v. U.S., Cust.Ct., 469 
F.Supp. 270, app. dism. 603 F.2d 192. 66 CCPA 
107. 

§ 178. Rev'iew by Customs Court 
Library References 
Custom Duties <^84(1~9), 
page 459 

38.50. U.S.—Argosy Limited v. Hennigan, CA.Fla., 
404 F.2d 14, 

S. Stem, Henry & Co. v. U.S., Cust.Ct., 308 
F.Supp. 712. 

Akins V, Saxbe, D.C.Me., 380 F.Supp. 1210. 

Jurisdiction over actions to recover civil penal¬ 
ties 

U.S.—U.S. V. Accurate Mould Co., Ltd., 546 F.Supp. 
567, 4 CI.T. 81. 

38.55. U.S.-Farrell Lines. Inc. v. U.S., Cust. & Pat. 
App., 657 F.2d 1214, reh. den. 667 F.2d 1017. 

Hammond Lead Products, Inc. v. U.S., Cust.Ct., 
289 F.Supp. 533. 

D.C.—Barclay Industries, Inc. v. Carter, D.C., 494 
F.Supp. 912. 

Matters with respect to authority of 
Secretary of Treasury to reverse or 
modify adversely to the United States 
any ruling or decision previously made 
by him as to customs duties have been 
adjudicated by the courts.^®® 

38.60. Purpose of statute 

U.S.—Joanna Western Mills Co. v. U.S., Cust.Ct., 311 
F.Supp. 1328. 

Statute held directory 

U.S.—Joanna Western Mills Co. v. U.S., Cust.Ct., 311 
F.Supp. 1328. 

Interrogatories 

U.S.—Hambro Automotive Corp. v. U.S., Cust.Ct., 381 
F.Supp. 1403. 

The customs court has been redesig¬ 
nated as the court of international 
trade. 

38.65. 28 U.S.C.A. § 451, as amended In 1980. 

39, U.S.—Voss, Intern. Corp. v. U.S., Cust.Ct., 432 
F.Supp, 205. affd., 625 F.2d 1328, 67 CCPA 96. 


Summary judgment not available absent statute 
or rule 

U.S.—Weather-Rite Sportswear Co. v. U.S., Cust Ct., 
298 F.Supp. 508. 

Court must abide by its own rules 
U.S—Shannon Luminous Matenal Co. v. U.S., Cust 
Ct.. 349 F.Supp. 1000. 

Reserve file rule construed 
U.S.—Andrew Dossett Imports, Inc. v. U.S., Cust.Ct., 
351 F.Supp 1404. 

Motion to dismiss 

U.S.—Farrell Lines, Inc. v. U.S., Cust. & Pat.App., 657 
F2d 1214. reh. den. 667 F2d 1017. 

Suwannee S.S. Co. v. U.S., Cust.Ct., 354 F.Supp. 
1361. 

Motion for judgment on pleadings treated as 
one for summary judgment 

U.S—^Transamerican Electronics Corp. v. U.S., Cust. 
Ct.. 354 FSupp. 1369. 

Interrogatories 

U.S—Hiranport Co. v. U.S. Treasury Dept., Cust. & 
Pat.App., 664 F.2d 284. 

Verrazzano Trading Corp. v. U.S., Cust.Ct., 358 
F.Supp. 273. 

Admission of evidence 

U.S.—S. Y. Rhee Importers v. U.S., 486 F.2d 1385, 61 
CCPA 2. 

C Itoh & Co. America. Inc. v. U.S., CIT, 520 
F.Supp. 273, affd., Cust. & Pat.App., 678 F.2d 218. 

Defendants’ right to relief 
U.S.—Mitsubishi Intern. Corp. v. U.S., Cust.Ct., 364 
F.Supp. 453. • 

Dismissal for failure to prosecute 
U.S.—Glenside Steel Co. v. U.S., Cust.Ct., 364 F Supp. 
1398, affd., 503 F.2d 563, 62 CCPA 1. 

Disclosure of relevant information 
U.S.—Verrazzano Trading Corp. v. U.S., Cust.Ct., 358 
F.Supp, 273. 

Summons must be filed within statutory period 
U.S.—Texas Mex Brick & Import Co. v. US., Cust.Ct., 
371 F.Supp. 579—Border Brokerage Co., Inc. v. 
U.S., Cust.Ct., 372 F.Supp. 1389. 

Purpose of pleading 

U.S.—Lansing Co., Inc. v. U.S., Cust.Ct., 424 F.Supp. 

112 . 

Consolidation 

U.S.—Webcor Electronics v. U.S., Cust.Ct., 442 F.Supp. 
95. 

Remand 

U.S.—SCM Corp. V. U.S., 544 F.Supp. 194, 4 C.I.T. 7. 
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39.5, U.S.—C. L. Hutchins & Co. v. US., CustCt., 
334 F.Supp. 188. 

39.10. U.S.—Asiatic Petroleum Corp. v. U.S., Cust. 
Ct., 309 F.Supp. 1006—C. L. Hutchins & Co. v 
VS. CustCt., 331 F.Supp. 318, motion den. 334 
F.Supp. 188.' 

No jurisdictional authority 
U.S,—Matsushita Elec. Indus. Co., Ltd. v. U.S. Trea¬ 
sury Dept., 485 F.2d 1402, 60 CCPA 85. 

U.S. V. Torch Mfg. Co., Inc., 509 F.2d 1187, 62 
CCPA 41. 

Flagstaff Liquor Co. v. U.S., Cust.Ct., 388 
F.Supp. 554. 

No authority to issue declaratory judgment 
U.S —Alberta Gas Chemicals, Inc. v, Blumenthal, Cust. 
Ct., 467 F.Supp. 1245. 

Court of International Trade 

U.S,—U.S. Cane Sugar Refiners’ Ass’n v. Block, Cust. 
& Pat.App,, 683 F.2d 399. 

Amencan Air Parcel Forwarding Co., Ltd., v 
U.S., 515 F.Supp. 47. 1 C.I.T. 293—SCM Corp. v. 
U.S.. 544 F.Supp. 194, 4 C.I.T. 7—U.S. Cane Sugar 
Refiners’ Ass’n v. Block, 544 F.Supp. 883, affd., 
CCPA, 683 F.2d 399-Farr Man and Co., Inc. v. 
U.S., 544 F.Supp. 908, 4 CI.T. 55. 


Scope of inquiry relative to flexible tariffs 

U.S —Michelin Tire Corp. v. U.S, 469 F.Supp. 270, 
app. dism. 603 F.2d 192, 66 CCPA 107. 

40.5, U.S.—Midwood Industries, Inc. v. U.S, Cust. 
Ct., 313 F.Supp. 951. 

40.10. US.—City Lumber Co v. U.S., Cust.Ct., 311 
F.Supp. 340, affd. 457 F.2d 991, 59 CCPA 89- 
Imbert Imports, Inc. v. U.S., Cust.Ct., 314 F.Supp. 
784, affd. 331 F.Supp 1400, affd. 475 F,2d 1189, 
60 CCPA 123 

40.15. US—City Lumber Co v. U.S., Cust.Ct., 311 
F.Supp. 340. affd 457 F2d 991, 59 CCPA 89. 

40.20. Existence of bounty 

U S.—Hammond Lead Products, Inc. v. U S., Cust.Ct., 
289 F.Supp. 533. 

Courts have the authority to review 
the imposition of a countervailing duty 
pursuant to tariff laws, and in such 
cases to interpret the meaning of stat¬ 
utory terms,but the accuracy of 
the amount of a countervailing duty is 
beyond the province of the United 
States Customs Court to review in 
countervailing duty cases. 

40.21. U.S.—Matter of N. C. Trading, 568 F.2d 221, 
66 CCPA 11. 

American Exp. Co., v. U.S., Cust.Ct., 332 
F.Supp. 191. affd., 472 F.2d 1050, 60 CCPA 86. 

40.22. U.S.—American Exp. Co. v. U.S., Cust.Ct., 
332 F.Supp. 191, affd., 472 F.2d 1050, 60 CCPA 
86 . 

40.25. Right to appeal personally or by coun¬ 
sel 

U.S.—Altieri v. U.S., 55 CCPA 104. 

Intervention 

U.S.—Matter of N. C. Trading, 586 F.2d 221, 66 CCPA 

11 . 

40.30. U.S.—Fairfield Gloves v. U.S.. Cust.Ct., 73 
F.R.D. 133, affd, 558 P.2d 1023, 64 CCPA 126. 

Discovery. Various questions relat¬ 
ing to discovery have been adjudi- 
cated."*®” 

40.35. U.S.—Verrazzano Trading Corp. v. U.S., Cust. 

Ct„ 358 F.Supp. 273. 

Deposition of United States 
U.S.—Intercontinental Fibres, Inc. v. U.S., Cust.Ct., 
352 F.Supp. 952. 

Protective order 

U.S.—Intercontinental Fibres, Inc. v. U,S., Cust.Ct., 
352 F.Supp. 952. 

Costs 

U.S.—Intercontinental Fibres, Inc. v. U.S., Cust.Ct, 
352 F.Supp. 952. 

41. U.S.—U.S. V, Davies, Turner & Co., 302 F.Supp. 
1330. 

Court rules at time of trial control 
U.S.—Commonwealth Oil Refining Co. v. U.S., Cust. 
Ct., 332 F.Supp. 203. 

Identification of protest on summons 

U.S.—Border Brokerage Co., Inc. v. U.S,, Cust.Ct., 372 
F.Supp. 1389. 

Necessary steps 

U,S —Verrazzano Trading Corp. v. U.S., Cust.Ct., 358 
F.Supp. 273. 

Summons may cover fewer entries than adminis¬ 
trative protest 

U.S.—Border Brokerage Co., Inc. v. U.S,, Cust.Ct,, 372 
F.Supp. 1389. 
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42. U.S.—Nestle Products, Inc. v. U.S., Cust.Ct., 310 
F.Supp. 792—Suwannee S.S. Co. v. U.S., Cust.Ct,, 
354 F.Supp, 1361—Mitsubishi Intern. Corp. v. 
U.S., Cust.Ct.. 454 F.Supp. 458. 
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Mandatory 

US—US V Boe, 54J F 2d 151, 64 CCPA 11 

43.5. Protest allowed as to one entry but de- 
nied as to another 

U S —Border Brokerage Co , inc v US, Cust Ct, 372 
FSupp 1389 

44. US —Joanna Western Mills Co v U S , Cust Ct, 
311 FSupp 1328 

46. DC—Davis Walker Coip v Blumenthal, DC, 
460 F Supp 283 

page 462 

49. U S —Tex Mex BncK & Import Co v US, Cust 
Ct, 305 FSupp 927, affd 449 F 2d 1398, 59 
CCPA 1—Midw’ood Industries, Inc v U S , Cust 
Ct, 313 FSupp 951—American Exp. Co. v U S , 
Cust Ct, 332 FSupp 191, aftd 472 F2d 1050, 60 
CCPA 86—Novelty Imports, Inc v US, Cust 
Ct, 341 FSupp 1228, affd 476 F 2d 1385. 60 
CCPA 131 

Failure timely to file protest 
(1) US—Williams, Clarke Co v US, 436 F2d 
1039, 58 CCPA 98 

Mattel, Inc v, U S . Cust Ct, 377 FSupp 955 
(3) Other instances 

U S —U.S V Reliable Chemical Co , 605 F 2d 1179, 66 
CCPA 123 
(4j Other matters 

U S —Mattel, Inc v US, 624 F.2d 1076, 67 CCPA 74 
Dismissal sua sponte 

U S —S S Kresge Co v US, Cust Ct, 340 F Supp 
1404 

Failure to file customs form not fatal 
US—C L Hutchins & Co v. U S . Cust Ct, 331 
FSupp 318, motion den 334 FSupp 188 

Denial of jurisdiction for insufficient protest to 
be done sparingly 

U S —Eaton Mfg Co v U S., 469 F 2d 1098, 60 CCPA 
23 

Held not consignee 

U S —Top Form Brassiere Mfg Co. v U.S , Cust Ct., 
342 FSupp 1167 

Absolute jurisdictional requirement 
U S —Border Brokerage Co , Inc v US. Cust Ct, 372 
FSupp. 1389. 

Inaccurate signature or misnomer not fatal 
U.S.—Prestigehne (Div, of Weirnan Co , Inc.) v U S,, 
Cust Ct.. 406 F Supp. 532. 

Necessity to liquidate entries and deny protest 
U.S.—Dexter v U S , Cust Ct., 424 FSupp 1069. 

No review of request for internal advice 
US—U.S V Uniroyal, Inc., 687 F2d 467 

page 463 

S7. “Usual wholesale” quantity construed 
U.S.—Clayton Chemical & Packaging Co v. U.S, Cu.st 
Ct, 331 FSupp 312 

“Ordinary course of trade” construed 
U.S —Clayton Chemical & Packaging Co v U.S, Cust 
Ct, 331 FSupp 312. 

57.5. U S.—U S. V Knit Wits (Wiley), Cust.Ct, 296 
FSupp 949 

62. U S.—John V Carr & Son, Inc. v U S., Cust.Ct., 
326 F.Supp 973 

page 464 

66. US.—Ross Glove Co v US., Cust Ct., 363 
F.Supp. 1395 

Consolidation sua sponte 
U.S —Nichols & Co., Inc v. U.S . Cust Ct., 447 F Supp. 
455, affd 586 F.2d 826, 66 CCPA 28 

Severance 

U.S.—Nichols & Co., Inc. v. U S , Cust Ct., 447 F Supp 
455, affd .586 F.2d 826, 66 CCPA 28. 


Collateral estoppel 

U S —Nichols & Co , Inc \ US. Cust Ct , 447 F Supp 
455, affd 586 F 2d 826, 66 CCPA 28 

67. U S —U S V Desiree Intern USA. Ltd , DC 

N Y . 497 F Supp 264 

Final disposition pending 

U S —Flintkotc Co , Glenn Falls Division v U S , Cust 
Ct. 467 F Supp 626 

68, U S —Josef Mfg , Limited v US, Cust Ct, 294 
FSupp 956, affd 314 FSupp 51. affd 460 F2d 
1079, 59 CCPA 146 

74. U S —Wilmington Shipping Co \ U.S , 52 CCPA 
76 

page 465 

77. Sale to be considered 
US—El nest Lowensiein, Inc v US, CustCt, 367 
FSupp 1330 

80. U S —^Armstrong Bros Tool Co v United States, 
Cust Ct, 489 F Supp 269 

Summary judgment 

U S —Royal Bead Novelty Co v U S., Cust Ct, 342 
FSupp 1394—Firestone Tire & Rubber Co v 
U S , Cust Ct, 376 F Supp 564—A D Dennger, 
Inc V US. CustCt., 386 FSupp 518, affd, 524 
F2d 1215, 63 CCPA 37 

81. US—Reliance Intern Corp \ US., CustCt, 
305 FSupp, 20 

82. U S —Sprague Elec Co v US, Cust Ct, 488 
FSupp 910, dpp after remand, CIT, 529 
FSupp 676 

87. U S —Colonna & Co, Inc v US, Cust Ct. 399 
F Supp 1389 

§ 180. -Questions of Law and 

Fact 

Library References 
Custom Duties ‘®=»84{1). 

page 466 

95. U.S.—Artmark Chicago, Ltd v. U.S, 558 F.2d 
600, 64 CCPA 116. 

96. U S.—Michehn Tire Corp v U S, Cust Ct., 469 
FSupp 270, app dism , 603 F2d 192, 66 CCPA 
107 

§ 181(2).-Protests 

Library References 
Custom Duties <5=>84{l-9). 

page 467 

97. US.—Porter v US, Cust.Ct, 493 FSupp 591, 
affd , 645 F.2d 52, 68 CCPA 15. 

98. No constitutional right to trial at port of 
entry 

U S —Shannon Luminous Material Co. v U S., Cust. 
Ct, 349 F Supp 1000. 

Practice of hearing cases at port of entry not 
controlling 

U.S.—Shannon Luminous Material Co v US, Cust. 
Ct, 349 F Supp 1000 

99.5. US—Shannon Luminous Material Co v US., 
Cust Ct., 349 F Supp. 1000 

Power of chief judge after adjournment by trial 
judge 

U.S.—Shannon Luminous Material Co v US-, Cust. 
Ct., 349 F Supp. 1000 

99.10. Discretion of trial judge 
U S.—Shannon Luminous Material Co. v. U S., Cust. 
Ct, 349 F Supp. 1000. 

99.25. U.S.—U.S. V L. Batlin & Son, Inc., 487 F.2d 
916, 61 CCPA 17 


§ 181 ( 2 ) 

Page 472 

page 468 

1, Government couiisefs disavowal of collec¬ 
tor’s classification 

U S —Joseph Markovits, Inc v U S., Cust Ct, 269 
FSupp 386 

7. Consolidation denied 

U S —Morey Machinery Co , Irsc v US, Cust Ct, 349 
FSupp 1017 

8. Deniai held not error 

U S —Commonwealth Oil Refining Co, Inc v US, 
480 F 2d 1352, 60 CCPA 162 

Motion heard by full division appropriate 

US—Pistonno & Co v US, CustCt, 333 FSupp 
541 

9. US —Commonwealth Oil Refining Co , Inc. v 
U.S , 480 F 2d 1352, 60 CCPA 162. 

Mailing insufficient; motion must be filed 

US—Mmkap of California, inc v US, 55 CCPA 1 

page 469 

22. U S —Midwood Industries, Inc v US, Cust Ct, 
513 FSupp 951 

23.5. Claims not urged abandoned 

U.S —F L Smidth & Co v US, Cust.Ct, 273 F Supp 
384—W R Filbin & Co v US. Cust Ct, 306 
F Supp 440—Castela^o & Associates Atwood Im¬ 
ports, Inc V U S , Cust Ct, 314 F Supp 38—Pisto¬ 
nno & Co V US, CustCt, 333 FSupp 541 

Review of ©pinion of trial judge 

U S —Graves v U S , Cust Ct, 287 F Supp 611, 

page 470 

23.15. US—Eaton Mfg Co v U.S, 469 F2d 1098, 
60 CCPA 23 

Claim deemed abandoned 

U.S —C J Tower & Sons of Buffalo, Inc. v US, 
CustCt., 351 FSupp 604, affd., 4% F2d 1219. 61 
CCPA 74. 

24.10. U.S —Maher-App & Co v US, Cust Ct., 285 
FSupp 181, affd , 418 F2d 922, 57 CCPA 31— 
American Exp Co v U.S , Cust Ct., 332 FSupp 
191, affd 472 F2d 1050, 60 CCPA 86 

Judicial notice 

US—J. E. Bernard & Co. v U.S, 53 CCPA 116 

24.15. Effect of failure to object to admission 
(2) Objection deemed waived 

US—Stonewall Trading Co. v, U S , CustCt, 313 
FSupp 410 

28. U.S —Jaime Imports, Inc v. U.S., Cust Ct, 295 
FSupp. 307 

page 471 

29. U S.—Commercial Shearing & Stamping Co v 
U.S, CustCt, 317 F.Supp 750, affd 464 F,2d 
1048, 59 CCPA 203. 

31. US—Jaime Imports, Inc v. U.S., Cust.Ct, 295 
F Supp 307—Hub Floral Mfg Co v U S . Cust 
Ct, 296 FSupp 355, affd,, 428 F 2d 848, 57 
CCPA 134 

page 472 

37.5. U S.—Ozen Sound Devices v. U S., 620 F 2d 
880, 67 CCPA 67 

Letters 

(2) Admissible as part of administrative record. 

U.S—American Exp Co v. U.S , Cust.Ct, 332 FSupp 
191, affd. 472 F 2d 1050, 60 CCPA 86 

Answers to questions on letters rogatory 

U.S.—Wm. A. Hausman Co v U.S,, Cust Ct., 260 
FSupp 860 

Interrogatories 

U.S.—U S. Indus. Products Corp v U.S., Cust Ct, 286 
F.Supp 583. 

Copy of officiaFs speech irrelevant 

U.S —Amencan Exp, Co v. U S., Cust Ct., 332 F.Supp 
191, affd. 472 F 2d 1050, 60 CCPA 86 
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Reports inadmissible 

U.S.—American Exp. Co. v. U.S., Cust.Ct., 332 F.Supp. 
191, afTd. 472 F.2d 1050, 60 CCPA 86. 

A^dayits 

U.S.—Clayton Chemical & Packaging Co, v, U.S., Cust. 
Ct., 331 F.Supp. 312. 

Production costs and profit considered 
U.S.—Judson Sheldon Intern. Corp. v. U.S., Cust.Ct., 
331 F.Supp. 1393. 

38. Record and testimony held admissible 
U.S.—Zwiebel v U.S., Cust.Ct., 264 F.Supp. 660. 
Briefs held not admissible as part of record 
U.S.—C. J. Tower & Sons of Buffalo, Inc. v, U.S., 

Cust.Ct, 347 F.Supp. 1388. 

38.20. U.S.—Ditbro Pearl Co., Inc. v. U.S., Cu.st.Ct, 
393 F.Supp. 1398, affd., 515 F.2d 1157, 62 CCPA 
95. 

page 473 

39. U.S.—Schieffelin & Co. v. U.S., Cust.Ct., 294 
F.Supp. 53, affd. 424 F.2d 1396, 57 CCPA 66, 
cert. den. 91 S.Ct. 103, 400 U.S. 869, 27 L.Ed.2d 
109, reh. den. 91 S.Ct. 450, 400 U.S. 1002, 27 
LEd.2d 453—Douglas Homs Co. v. U.S., Cust. 
Ct.. 300 F.Supp. 1389. 

40.10. U.S.—Bum Strauss, Inc. v, U.S., Cust.Ct., 305 
F.Supp. 14—^J. Ray McDermott & Co., Inc. v. 
U.S., Cust.Ct,, 354 F.Supp, 280. 

41. U.S.—Arnold Pickle & Olive Co. v. U.S., Cust. 
Ct., 435 F.Supp. 921. 

44. U.S.—U.S. V. Getz Bros. & Co., 55 CCPA 11— 
Hayes-Sammons Chemical Co. v. U.S., 55 CCPA 
69. 

Thomley & Pitt Misco, Inc. v, U.S., Cust.Ct,, 
266 F.Supp. 350—Kotake Co. v. U.S., Cust.Ct., 
266 F.Supp. 385—Beauti-Vue Products Co. v. U.S., 
Cust.Ct., 268 F.Supp. 472—Graves v, U.S.', Cust. 
Ct., 287 F.Supp. 611—James C. Goff Co. v. U.S., 
Cust.Ct,, 290 F.Supp. 769, affd., CCPA, 441 F.2d 
671, 58 CCPA 147—Dynamic Imports, Inc. v. 
U.S,, Cust.Ct., 294 F.Supp. 939—A &. A Trading 
Corp. V. U.S., Cust.Ct,, 295 F.Supp. 322—Berkey 
Technical Corp. v. U.S., Cust.Ct., 380 F.Supp. 786. 

Presumptions not raised 
U,S.—NTN Bering Corp. of America v, U.S., Cust.Ct. 
331 F.Supp. 1389. 

page 474 

45. U.S.—James C. Goff Co. v. U.S., Cust.Ct., 290 
F.Supp. 769, affd.. 441 F.2d 671, 58 CCPA 147. 

47. Evidence held insufficient to overcome 
presumption 

(2) U.S,—Remco Industries, Inc. v. U.S,, Cust.Ct,, 
285 F.Supp 117—James C. Goff Co, v. U.S., Cust.Ct., 
290 F.Supp. 769, affd., 441 F.2d 671, 58 CCPA 147. 

47.10. U.S.—Stonewall Trading Co. v. U.S., Cust.Ct., 
313 F.Supp. 410. 

48, U.S.—U.S. V. Cavalier Shipping Co., 412 F.2d 
245, 56 C.C.P.A. 117—Styson Art Products Co. v. 
U.S.. 470 F.2d 1050, 60 CCPA 69—Dana Per¬ 
fumes Corp. v. U.S., 524 F.2d 750, 63 CCPA 43. 

Edward Hyman Co, v. U.S., 52 CCPA 51—Min- 
kap of California, Inc. v. U.S., 55 CCPA 1—De 
Haan Co. v. U.S., 55 CCPA 76—U.S. v. Eggen, 55 
CCPA 95. 

Laurence Myers Scaffolding Co. v. U.S., Cust, 
Ct., 259 F.Supp. 874—Oakville Co. v, U.S., Cust. 
Ct., 264 F.Supp. 15—Thomley & Pitt Misco, Inc. 
V. U.S,, Cust.Ct,, 266 F.Supp. 350—J. M. Rodgers 
Co. V. U.S., Cust.Ct., 273 F.Supp. 442—Alltrans¬ 
port Inc. V. U.S., Cust.Ct., 278 F.Supp. 746—Rem¬ 
co Industries, Inc. v. U.S., Cust.Ct., 285 F.Supp. 
117—James C. Goff Co. v. U.S., Cust.Ct,, 290 
F.Supp. 769, affd., 441 F.2d 671, 58 CCPA 147— 
Dynamic Imports, Inc. v. U.S., Cust.Ct., 294 
F.Supp. 939—A & A Trading Corp. v. U.S., Cust. 
Ct.. 295 F.Supp. 322—U.S. v. Knit Wits (Wiley), 
Cust.Ct., 296 F.Supp. 949—NTN Bearing Corp. of 
America v, U.S., Cust.Ct., 331 F.Supp. 1389. 


Particular matters 

(10) Other matters. 

U.S,—Davies, Turner & Co. v. U.S., Cust.Ct., 270 
F.Supp. 21. 

After reiiquidation 

U.S.—A. N. Deringer, Inc. v. U.S., Cust.Ct., 272 
F.Supp. 987. 

page 475 

48.5. U.S.—A. N. Dennger, Inc. v. U.S., Cust.Ct., 
272 F.Supp. 987. 

48.10. U.S.—Dynamic Imports, Inc. v. U.S., Cust.Ct., 
294 F.Supp. 939—Midwood Industries, Inc. v. 
U.S., Cust.Ct., 313 F.Supp. 951. 

50. U.S.—J. M. Rodgers Co. v. U.S., Cust.Ct., 273 
F.Supp. 442. 

page 476 

52. U.S.—Bushnell Intern., Inc. v, U.S., 477 F.2d 
1402, 60 CCPA 157. 

Technical Tape Corp. v. U.S., Cust. & Pat.App., 
55 CCPA 38. 

Daniel Green Shoe Co. v. U.S., Cust.Ct., 262 
F.Supp. 375. 

Evidence held sufficient 

(6) Other evidence, 

U.S.—U.S. v. Bud Berman Sportswear, Inc., 55 CCPA 
28. 

Benrus Watch Co. v. U.S., Cust.Ct., 238 F.Supp. 
191—Jones v. U.S., Cust.Ct., 265 F.Supp. 945— 
Aceto Chemical Co. v. U.S., Cust.Ct., 271 F.Supp. 
293, reh. 348 F.Supp. 1134, revd. on oth. grds. 465 
F.2d 908, 59 CCPA 212—J. M. Rodgers Co. v. 
U.S., Cust.Ct, 273 F.Supp. 442. 

Evidence held insufficient 
(4) U.S.—Thomley & Pitt Misco, Inc. v. U.S., Cust. 
Ct., 266 F.Supp. 350—New York Merchandise Co. v. 
U.S., Cust.Ct., 271 F.Supp. 308—A. N. Deringer, Inc. 
v. U.S., Cust.Ct., 272 F.Supp. 987—Kurtz Importing 
Co. v. U.S., Cust.Ct., 275 F.Supp. 827—Remco Indus¬ 
tries, Inc. v. U.S., Cust.Ct., 285 F.Supp. 117—James C, 
Goff Co. v. U.S., Cust.Ct., 290 F.Supp, 769, affd., 
CCPA. 441 F.2d 671, 58 CCPA 147—Dynamic Im¬ 
ports, Inc. V, U.S., Cust.D., 294 F.Supp. 939—Jaime 
Imports, Inc. v. U.S., Cust.Ct., 295 F.Supp. 307—Doug¬ 
las Homs Co. v. U.S., Cust.Ct., 300 F.Supp. 1389— 
Commercial Shearing & Stamping Co. v. U.S., Cust.Ct., 
317 F.Supp. 750, affd. 464 F.2d 1048, 59 CCPA 203— 
Sanford Steel Pipe Products Co. v. U.S., Cust.Ct., 383 
F.Supp. 837. 

Surmise and coiyecture insufficient 
U.S.—J. M, Rodgers Co. v. U.S., Cust.Q., 273 F.Supp. 
442. 

Objection considered unproved where no evi¬ 
dence offered 

U.S.—American Exp. Co. v. U.S., Cust.Ct., 332 F.Supp. 
191, affd. 472 F.2d 1050, 60 CCPA 86. 

53. U.S.—Technical Tape Corp. v. U.S., 55 CCPA 38. 

page 477 

59. U.S.—Technical Tape Corp. v. U.S., Cust. & Pat. 
App., 55 CCPA 38. 

62.20. U.S.—U.S. v. Hammond Lead Products, Inc., 
440 F.2d 1024, 58 CCPA 129, cert. den. 92 S.Ct. 
565, 404 U.S. 1005, 30 L.Ed.2d 558. 

Stare decisis held applicable 
U.S.—Rico Import Co. v. U.S., 469 F.2d 699, 60 CCPA 
15. 

62.25. U.S.—Circle Import-Export Co. v. U.S.. Cust. 
Ct,,'320 F.Supp. 1400. 

62.30. U.S.—Ignaz Strauss & Co. v. U.S., Cust.Ct., 
292 F.Supp. 691—C J. Tower & Sons of Buffalo, 
Inc. V. U.S., Cust.Ct., 381 F.Supp. 979, affd., 524 
F.2d 1389, 63 CCPA 46. 

Collateral estoppel 

U.S.—H. M. Young Associates, Inc. v. U.S., Cust.Ct., 
349 F.Supp. 1007, affd. Cust. & Pat App., 505 F.2d 
721, 62 CCPA 20. 


63. Dismissal for failure to prosecute 

U.S.—U.S V. Chas. Kurz Co.. 396 F.2d 1013, 55 CCPA 
107. 

Reynolds Trading Corp. v. U.S., 496 F.2d 1228, 
61 CCPA 57. 

64. U.S.—Joseph Markovits, Inc. v. U.S., Cust.Ct., 
269 F.Supp. 386. 

66. U.S.—Graves v. U.S., Cust.Ct., 287 F.Supp. 611. 
Claims deemed abandoned 
U.S.—J. S. Sareussen Marine Supplies, Inc. v. U.S., 
Cust.Ct., 304 F.Supp. 1185. 

page 478 

68» U.S.—Dynamic Imports, Inc. v. U.S., Cust.O., 

294 F.Supp. 939. 

74.5. Issue deemed abandoned 

U.S.—Bethlehem Steel Co. v. U.S., Cust.Ct., 238 
F.Supp. 483, revd. on oth. grds. 53 CCPA 142, 
cert. den. 87 S.Ct. 865, 386 US. 912, 17 LEd.2d 
786, reh. den. 87 S.Ct. 1284, 386 U.S. 987, 18 
L.Ed.2d 241—Velan Steam Spec. v. U.S., Cust.Ct., 

295 F.Supp. 1094, affd., 420 F.2d 1399, 57 CCPA 
58—Circle Import-Export Co. v, U.S., Cust.Ct., 
320 F.Supp. 1400. 

§ 181(3).-Appeals to Re¬ 

appraisement 

page 479 

78.5. U.S.—Heterochemical Corp. v. U.S., Cust.Ct., 
349 F.Supp. 998. 

page 481 

94. U.S.-A. Zerkowitz & Co. v. U.S., 435 F.2d 576, 
58 CCPA 60, reh. den., op. clarified 438 F.2d 
1240, 58 CCPA 72, cert. den. 92 S.Ct. 72, 404 U.S. 
831, 30 L.Ed.2d 60-B & W Wholesale Co. v. 
U.S., 436 F.2d 1399, 58 CCPA 92. 

Schick X-Ray Co. v. U.S., Cust.Ct., 295 F.Supp. 
302—Enlite Products Co. v. U.S., Cust.Ct., 295 
F.Supp. 319—Standard Brands Paint Co. v. U.S., 
Cust.Ct., 295 F.Supp. 1096—C. J. Tower & Sons of 
Buffalo, Inc. v. U.S., Cust.Ct., 295 F.Supp. 1104, 
mod. on oth. grds. 318 F.Supp. 768, affd. in part, 
revd. in part on oth. grds., C)ust. & Pat.App., 470 
F.2d 1393—U.S. v. Knit Wits (Wiley), Cust.Ct., 

296 F.Supp. 949—A. Zerkowitz & Co. v. U.S., 
Cust.Ct., 297 F.Supp. 350, cause remd., 435 F.2d 
576, 58 CCPA 60, reh. den. op. clarified 438 F.2d 
1240, 58 CCPA 72. cert. den. 92 S.Ct. 72, 404 U.S. 
831, 30 LEd.2d 60-G. R. Bolton, Inc. v. U.S., 
Cust.Ct., 297 F.Supp. 1385—American Greiner 
Electronic, Inc. v. U.S., Cust.Ct., 298 F.Supp. 313, 
affd. 328 F.Supp. 498—W. J. Byrnes & Co. of New 
York V. U.S., Cust.Ct., 308 RSupp. 84—Bud Ber¬ 
man Sportswear, Inc. v. U.S., Cust.Ct., 314 F.Supp. 
772—NTN Bearing Corp. of America.v. U.S., CXist. 
a., 331 F.Supp. 1389. 

Presumption held not overcome 
U.S.—James C. Goff Co. v. U.S., 441 F.2d 671, 58 
CCPA 147. 

Limited to merchandise in issue 
U.S.—F & D Trading Corp., Cust.Ct., 273 F.Supp. 431, 
revd. on oth. grds., 474 F.2d 677, 60 CCPA 104. 

Constructed value 

U.S.—Frank P. Dow Co. v. U.S., Cust.Q., 276 F.Supp. 
1013—Converse Rubber Co. v. U.S., Cust.Ct., 314 
F.Supp. 1241. 

Presumption from separable appraisement 

U.S,—Karl Schroff & Associates v. U.S., Cust.Ct., 326 
F.Supp. 967. 

94.5. U.S.—G. R. Bolton, Inc. v. U.S., Cust.Ct., 297 
F.Supp. 1385. 

95. U.S.—Schick X-Ray Co. v. U.S., Cust.Ct., 295 
F.Supp, 302—Standard Brands Paint Co. v, U.S., 
Cust.Ct., 295 F.Supp. 1096—Hub Floral Mfg. Co. 
v. U.S., Cust.Ct., 296 F.Supp. 355, affd., 428 F.2d 
848, 57 CCPA 134—A. Zerkowitz & Co. v. U.S., 
Cust.Ct., 297 F.Supp. 350, cause remd., 435 F.2d 
576, 58 CCPA 60, reh. den. op, clarified 438 F.2d 
1240, 58 CCPA 72, cert. den. 92 S.Ct. 72, 404 U.S. 
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831. 30 LEd2d «)—G R Bolton, Inc \ US, 
Cust Ct, 297 F Supp 1385—American Greiner 
Elecironic, Inc v US, Cust Ct. 298 F Supp 313, 
alTd 328 FSupp 498—Reliance Intern Corp v 
U S, Cust Cl , 305 FSupp 20—Converse Rubber 
Co V US CustCt, 314 FSupp 1241—New 
York Credit Men's Adjustment Bureau, Inc v 
U S , Cust Ct , 314 F Supp 1246, atld 342 F Supp 
745 

Burden not sustained 

U S —New York Ciedit Mem’s Adjustment Bureau, 
Inc V US, Cust Ct, 342 F Supp, 745 

Absent showing of error no burden to show 
correctness on government 

U S —Frank P Dow Co v US, Cust Ct, 276 F Supp 
1013 

Burden to establish bona fide buying commis¬ 
sion 

U S—Knit Wits (Wiley) v U S , Cust Ct, 278 F.Supp 
291, affd 296 FSupp 949 

Burden limited to issue contested under stipula¬ 
tions 

U S —Park Avc Imports v U S , Cust Ct, 299 F Supp 
528 

Evidence held to show improper items not in¬ 
cluded 

US—H & S Originals v US, 418 F2d 947, 57 
CCPA 24 

Separability of appraisement 

U S —Norco Sales Co v US, Cust Ct, 319 F Supp 
1399 

. page 482 

95.5. US-Hub Floral Mfg, Co v US. CustCt, 

296 F Supp 355, afTd, 428 F 2d 848, 57 CCPA 
134—Greb Indu.stnes, Limited v US, Cust.Ct, 
308 F Supp 88~New York Credit Men’s Adjust¬ 
ment Bureau, Inc v U.S , CustCt, 314 F.Supp 
1246, alTd 342 FSupp 745—Ontario Stone Corp. 
V US, CustCt, 319 FSupp 923—Shannon Lu¬ 
minous Material Co v US, Cust Ct, 366 F.Supp 
1069 

Burden held to extend to both export and for¬ 
eign value 

US.-US V Tanous, 53 CCPA 129 

Burden not sustained 

US,—A N Deringer, Inc v US., 53 CCPA 135—A 
Zerkowitz & Co. v. U S, 435 F.2d 576, 58 CCPA 
60, reh den, op clarified 438 F.2d 1240, 58 CCPA 
72, cert, den 92 S.Ct 72, 404 U.S 831, 30 L Ed 2d 
60 

Ontario Stone Corp. v US, Cust.Ct., 319 
F.Supp. 923—Pacific Customs Brokerage Co v 
U S . Cust.Ct, 325 F.Supp 902 

96. US—Flank P. Dow Co v. U,S, Cust.Ct., 276 
FSupp 1013—C H Powell Co v U.S., Cust Ct., 

297 F Supp 879—U S v American Greiner Elec¬ 
tronic, Inc , Cust Ct., 328 F Supp 498—Richard 
Nelson Co. v US., Cust.Ct., 337 F.Supp. 1319, 

No requirement of corroboration of importer’s 
testimony 

U S—Park Ave. Imports v. U.S , Cust Ct., 299 FSupp 
528 

96.5. U.S—Goldfarb v US, Cust.Ct, 268 FSupp 
461—Hub Floral Mfg Co. v US, Cust.Ct, 296 
F.Supp 355, alTd, 428 F.2d 848, 57 CCPA 134— 
G R. Bolton, Inc v U S., Cust Ct., 297 F Supp 
1385—Meadows Wye & Co, v U S., Cust Ct, 314 
FSupp 54 

96,10. U.S.—Hub Floral Mfg Co v U S, Cust.Ct, 
296 F Supp 355, uiTd . 428 F 2d 848, 57 CCPA 
134. 

97. Affidavit of accountant 

US.—U.S. V American Greiner Electionic, Inc, Cust 
Ct„ 328 FSupp 498 

page 483 

4.5. U.S.—U.S V C J. Tower & Sons of Buffalo, Inc, 
470 F.2d 1393, 60 CCPA 46 


5. US-Altieriv U S, Cust Ct., 295 F Supp 269— 
Schick X-Ray Co v U S , Cust Ct, 295 F Supp 
302—Enhte Products Co v US, Cusi Ct, 295 
FSupp 319—C J Tower & Sons ot Buffalo, Inc 
V US, Cust Ct, 295 F Supp 1104, mod on oth 
grds 318 FSupp 768, affd m part, revd in part 
on oth grds, Cust & Pat App, 470 F2d 1393— 
Reliance Intern Mfg , Limited v US, Cust Ct., 
295 FSupp 1110—American Greiner Electronic, 
Inc V US. CustCt, 298 FSupp 313, affd 328 
F Supp 498. 

Evidence held sufficient, etc. 

U S —Park Ave Imports v U S , Cust Ct, 299 F Supp 
528 

Preponderance of credible evidence sufficient 
U S —Park Ave Imports v U S, Cust Ct, 299 F Supp 
528 

The (ioctrine of collateral estoppel is 
applicable in reappraisement litiga¬ 
tion.’^ 

7.5. U S.—U S V H M Young Associates, Inc, 505 
F 2d 721, 62 CCPA 20 

J E Bernard & Co v US, Cust Ct, 324 
FSupp 496 

page 484 

11.5. U S —Karl SchrofF & Associates v US, Cust 
Ct, 326 F Supp. 967 

14. U S —Quigley & Manard, Inc v U S., 496 F 2d 
1214, 61 CCPA 65 

Rehearing held properly denied 
U S.—A W Fenton Co v U S, 53 CCPA 98 
U S —Service Afloat, Inc v US, Cust.Ct, 353 F Supp 
885. 

page 486 

33.5. U.S —Millmaster Intern Inc v US, 427 F 2d 
811, 57 CCPA 108, mod on oth grds 429 F2d 
985, 57 CCPA 108. 

34. U S.—U S V. F & D Trading Corp, 474 F 2d 677, 

60 CCPA 104 

page 488 

46. U S.—U S V Fashion Ribbon Co, Cust Ct., 296 
F.Supp 337—Service Afloat, Inc v US, Cust 
Ct, 322 FSupp 1396 

§ 182. Review by Higher Appellate 
Court 

page 489 

54. U S.—Armsliong Bros Tool Co v US, Cust.Ct, 
483 F.Supp 312, affd, 626 F 2d 168, 67 CCPA 94 
57. U S —Novelty Imports, Inc v US, Cust.Ct, 341 
F Supp 1228, affd, 476 F 2d 1385, 60 CCPA 131 

Motions 

U.S.—Reynolds Trading Corp. v U S, 486 F 2d 1077, 

61 CCPA 63 

page 490 

59. US—J E. Bernard & Co v US., CustCt., 324 
F.Supp, 496—Allen Forwarding Co v U.S., Cust. 
Ct., 340 F.Supp 412 

Res judicata not applicable in cases involving 
classification of imported merchandise 
U.S—U.S. V Boone,’ 188 F2d 808, 38 CCPA, Cus¬ 
toms, 89. 

59.10. U.S—Lafayette Radio Electronics Corp v. 
US., 421 F2d 751, 57 CCPA 62 

§ 18B. -Decisions and Questions 

Reviewable in General 

60. U S.—Hersey of Canada, Limited v U.S, 406 
F.2d 1394, 56 CCPA 64. 

Reynolds Trading Corp. v U.S., 496 F2d 1228, 
61 CCPA 57 


Particular decisions and questions reviewable 

(6) Other instances 

U S —Pasco Terminals. Inc v U S . 567 F 2d 976, 65 
CCPA 28 

page 491 

61. US—State of Ok! en rel Blankenship v Smith, 
DCOkl, 312 FSupp 770 

63, US—Krupp Intern, Inc v US Intern Trade 
Commission, Cust & Pat App,, 626 F 2d 844 

64. U S.—A W Fenton Co. v U S , 53 CCPA 98 

66. US—Nichols & Co v US. 454 F2d 1183, 59 
CCPA 67 

page 492 

67. US—Solder Removal Co v U S Intern Trade 
Commission, 582 F2d 628, 65 CCPA 120 

68. US—US V C O Mason, Inc, 51 CCPA 107, 
cert den 85 SCt 718, 379 US 999, 13 L Ed 2d 
701—Tex Mex Brick & Import Co v US, 449 
F2d 1398, 59 CCPA 1—Salentine & Co v US, 
450 F 2d 908, 59 CCPA 26. 

Moot question 

(1) US-.ASG Indu.stnes, Int v U.S., 657 F2d 

1226, 68 CCPA 136 

Wm A Hausman Co v US, Cust.Ct. 260 
F Supp 860 

(3) Questions held not moot 

U S —U S V Associated Dry Goods Corp, Cust & 
Pat App, 682 F2d 212 

69. Collateral estoppel 

US—Nichols & Co, Inc v US, 586 F2d 826, 66 
CCPA 28 

70. US—A Zerkowit/ & Co v US, 435 F2d 576, 
58 CCPA 60, reh den, op clarified 438 F 2d 
1240. 58 CCPA 72, cert den 92 S Ct 72, 404 U S 
831, 30 LEd2d 60 

(4) Appraised value of item affirmed 

US—Converse Rubber Co v. US, CustCt., 328 
FSupp. 493 

§ 184. —“ Jurisdiction of Courts 
page 493 

77. U S —Refractanos Monterrey, S.A v Ferro 
Corp , 606 F.2d 966, 67 CCPA 153, cert den 100 
SCt. 1338, 445 U.S. 943, 63 LEd2d 776. 

Challenge to jurisdiction 

U S.—Safety-Kleen Corp v Dresser Industries, Inc , 
Cust & Pat App, 518 F2d 1399. 

77.5. U.S —Ashlow, Ltd v, U S. Intern Trade Com¬ 
mission, Cust. & Pat.App., 673 F.2d 1265, 

Rattancraft of Cal. v U.S, Cust Ct, 336 F Supp. 
1401, on remand 340 F.Supp 978, affd. 351 
F.Supp, 1401. 

78. U.S—Cornet Store.s v. Morton, CACal, 632 
F2d 96, cert den 101 SCt. 2016, 451 U.S 937, 
68 L Ed.2d 324. 

79. U S.—Wood V. U S, 505 F 2d 1400, 62 CCPA 25 

81.5. U S —E. Dillingham, Inc v U.S, Cust.Ct., 358 
F.Supp 1295, affd, 490 F.2d 967, 61 CCPA 34. 

§ 185. -Mode of Review 

page 494 

83, U.S—D C Andrews Intern, Inc. v. US., 485 
F2d 1401, 61 CCPA I, 

§ 187 . -Time of Taking Pro¬ 

ceeding 

89, U S —U.S V. Fairfield Gloves, 558 F 2d 1023, 64 
CCPA 126 

page 495 

91. U.S —Wilmington Shipping Co v. U.S , 52 CCPA 
89. 

92. U S —Ogden Marine, Inc. v. U S , 473 F 2d 1405, 
60 CCPA 110—Seneca Grape Juice Corp. v. U S., 
492 F2d 1235, 61 CCPA 118. 
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§ 188 CUSTOMS DUTIES 

Page 495 


§ 188. - Parties 

93. U.S.—Hersey of Canada, Limited v. U.S., 406 
F.2d 1394, 56 CCPA 64. 

Control Data Corp. v. U.S., 499 F.2d 1304, 61 
CCPA 109. 

Sanford Steel Pipe Products Co. v. U.S., Cust, 
Ct., 339 F.Supp. 1273. 

Assignment 

U.S.—Canadian Tarpoly Co. v. U.S. Intern. Trade 
Commission, Cust. & Pat.App., 649 F.2d 855. 

§ 189. -Return of Lower Court 

96. U.S.—University of Cincinnati Medical Center v. 
U.S. Dept of Commerce, Domestic and Intern. 
Business Administration, Office of Import Pro¬ 
grams, 537 F.2d 518, 63 CCPA 107. 

Reappraisement number 

U.S.—Reynolds Trading Corp. v. U S.. 486 F.2d 1077, 
61 CCPA 63. 

97. Specific case number 

U.S.—Reynolds Trading Corp. v U.S., 486 F.2d 1077, 
61 CCPA 63. 

§ 190. -Assignment of Errors 

page 497 

16. U.S.—U.S. V. Wolfson Bros. Corp. v. U.S., 52 
CCPA 46. 

17.5. U.S.—Tex Mex Brick & Import Co. v. U.S., 
Cust.Ct.. 305 F.Supp. 927, affd. 449 F.2d 1398, 59 
CCPA 1. 

24. Assignments held sufficient to raise ques¬ 
tions 

U.S.—Montgomery Ward & Co., Inc. v. U.S., 499 F.2d 
1283, 61 CCPA 101. 

page 498 

30. U.S.—U.S. V. Superwood Corp., 52 CCPA 57. 
Certified Blood Donor Services, Inc. v. U.S., 511 
F.2d 572, 62 CCPA 66. 

§ 191. -Additional Proofs and 

Trial de Novo 

page 499 

38.5. U,S.—Nichols & Co. v. U.S., 454 F.2d 1183, 59 
CCPA 67. 

§ 192. -Presumptions and Bur¬ 

den of Proof 

page 500 

41. U.S.—Alintex, Inc. v. U.S,, 53 CCPA 94. 

S.S. Kresge Co. v. U.S., Cust.Ct., 340 F.Supp. 
1404. 

41.5. U.S.—U.S. V. Getz Bros. & Co.. 55 CCPA 90. 
45. U.S.—U.S. V. Douglas Aircraft Co., 510 F.2d 

1387, 62 CCPA 53. 

The court will indulge in other ap¬ 
propriate presumptions arising from 
the facts proved.'^^'^ 

45.5. Delivery of mail 

U.S.—U.S. V. International Importers, Inc., 55 CCPA 
43. 

47. U.S —U.S. V. H, M. Young Associates, Inc., 505 
F.2d 721, 62 CCPA 20. 

48. U.S.—Gallagher & Ascher Co. v. U.S., 52 CCPA 
11. 

page 501 

49. U.S.—Globemaster Midwest, Inc. v. U.S., Cust. 
Ct.. 337 F.Supp. 465—S.S. Kresge Co. v. U.S., 
Cust.Ct., 340 RSupp. 1404. 

49.5, U.S.—New York Merchandise, Inc. v. U.S., 459 
F.2d 1047, 59 CCPA 127. 


page 502 

50.10, U.S.—U.S. v. Getz Bros. & Co.. 55 CCPA 90. 

51. U.S.—U.S. v. Acme Steel Co., 51 CCPA 81. 

U.S. V. Davies, Turner & Co., 302 F.Supp. 1330 
—E. J. Brach and Sons v. U.S., Cust.Ct., 317 
F.Supp. 264. 

52. U.S.—A. 2^rko«>itz & Co. v. U.S., Cust. & Pat. 
App., 435 F.2d 576, 58 CCPA 60, reh. den., op. 
clarified 438 F.2d 1240, 58 CCPA 72, cert. den. 92 
S.Ct. 72. 404 U.S. 831. 30 L.Ed.2d 60. 

54. U.S.—Luckytex, Limited v. U.S., 302 F.Supp, 
' 1326. 

Burden not sustained 

U.S.—Mannesmann-Meer, Inc. v. U.S., Cust. & Pat. 
App., 433 F.2d 829, 58 CCPA 6. 

54.5. U.S—Millmaster Intern. Inc. v. U.S., 427 F.2d 
811, 57 CCPA 108, mod. on oth. grds. 429 F 2d 
985, 57 CCPA 108. 

U.S. V. Davies, Turner & Co., 302 F.Supp. 1330 
—E. J. Brach and Sons v. U.S., Cust.Ct., 317 
F.Supp. 264. 

§ 193 . -Discretion of Boards or 

Officers 

page 503 

62. U.S.—Rank Precision Industries, Inc. v. U.S., 660 
F.2d 476, 68 CCPA 78. 

U.S. V. Bud Berman Sportswear, Inc., 55 CCPA 

28 

Likewise the exercise of discretion by 
other bodies is reviewable only for 
abuse.*^^ 

63.5. Determination not to modify tariff 
schedule 

U.S.—Amfty Fabrics, Inc. v. U.S., 435 F.2d 569, 58 
CCPA 73. cert. den. 91 S.Q. 1667, 402 U.S. 974, 
29 L.Ed.2d 139. 

§ 194. — Questions of Fact, Find¬ 
ing, and Decision 

64. U.S.—Yale University v. U.S. Dept, of Commerce, 
Domestic and Intern. Business Administration, Of¬ 
fice of Import Programs, 579 F.2d 626, 65 CCPA 
97. 

page 504 

65. U.S.—Inter Maritime Forwarding Co. v. U.S., 51 
CCPA 95. 

67. U.S.—V. G. Nahrgang v. U.S.. 51 CCPA 76. 

67.10. U.S.—D. C. Andrews Intern, v. U.S., 450 F.2d 
1127, 59 CCPA 38—Commonwealth. Oil Refining 
Co., Inc. V. U.S., 480 F.2d 1352, 60 CCPA 162. 

67.15, U.S.—U.S. V. Mobay Chemical Corp., 576 
F.2d 368, 65 CCPA 53. 

68. U.S.—Howland v. U.S., 53 CCPA 62. 

Nishimoto Trading Co., Ltd. v. U.S., 508 F.2d 
1340, 62 CCPA 34. 

Finding of dumping 

(2) Limited power to review exists. 

U.S.—City Lumber Co. v. U S., 457 F.2d 991, 59 CCPA 
89. 

Subsidiary findings 

U.S.—Control Data Corp. v. U.S., 499 F.2d 1304, 61 
CCPA 109. 

page 505 

69.5. U.S.—U.S. v. F & D Trading Corp., 474 F.2d 
677, 60 CCPA 104. 

70. U.S.-City Lumber Co. v. U.S.. 457 F.2d 991, 59 
CCPA 89, 

Schieffelin & Co. v. U.S., 504 F.2d 1147, 62 
CCPA 7. 

71, U.S.—Montgomery Ward & Co., Inc. v. U.S., 499 
F.2d 1283, 61 CCPA 101. 

74, U.S.—Samuel Shapiro & Co., Inc., v. U.S., 51 
CCPA 89—Albert F. Maurer v. U.S., 51 CCPA 


114—A. N, Deringer, Inc. v. U.S., 53 CCPA 
135—U.S. V. Eggen, 55 CCPA 95. 

Evidence 

(3) Other statements. 

U.S.—U.S. V. Bud Berman Sportswear, Inc., 55 CCPA 
28. 

page 506 

75. U.S.—U S. V C. J. Tower & Sons of Buffalo, Inc., 
470 F.2d 1393, 60 CCPA 46. 

U.S. V. International Importers, Inc., 55 CCPA 
43. 

page 507 

77. U S.—De Haan Co v. U.S.. 55 CCPA 76—Mill- 
master Intern. Inc. v. U.S., 429 F.2d 985, 57 
CCPA 1378—B & W Wholesale Co. v. U.S., 436 
F.2d 1399, 58 CCPA 92. 

Findings of fact 

U S.—C. Itoh & Co., America, Inc. v, U.S., Cust. & 
Pat.App., 678 F.2d 218. 

Even though clearly contrary to weight of evi¬ 
dence 

U.S.—A. Zerkowitz & Co. v. U.S., 435 F.2d 576, 58 
CCPA 60, reh. den., op. clarified 438 F.2d 1240, 58 
CCPA 72, cert. den. 92 S.Ct. 72, 404 U.S. 831, 30 
L.Ed.2d 60. 

U.S. v. Acme Steel Co., 51 CCPA 81—A. N. 
Dennger, Inc. v. U.S., 53 CCPA 135. 

77,5. U.S.—Leo Goodwin Institute for Cancer Re¬ 
search. Inc. V. U.S.. 521 F.2d 801, 63 CCPA 114. 

Bud Berman Sportswear, Inc. v. U.S., 469 F.2d 
1107, 60 CCPA 34. 

78. U.S.—U.S. V. Norman G. Jensen, Inc., 550 F.2d 
662, 64 CCPA 51. 

§ 195. -Harmless Error 

page 508 

88. U.S.—Cosmos Shipping Co., Inc. v. U.S., 467 
F.2d 1359, 60 CCPA 9. 

page 509 

91. U.S.—Clayton Chemical & Packaging Co. v. U.S., 
Cust.Ct., 331 F.Supp. 312. 

§ 196 . -Determination and Dis¬ 

position of Cause 

97. U.S,—Nippon Kogaku (USA), Inc. v. U.S., Cust. 
& Pat.App., 673 F.2d 380. 

98. Grounds held to warrant reversal 

(1) U.S.—U.S. V. Chas. Kurz Co., 55 CCPA 107, 396 
F.2d 1013. 

1. U.S.—National Carloading Corp. v. U,S., 53 CCPA 

57. 

page 510 

2. U.S.—Hersey of Canada, Limited v. U.S., 406 F.2d 

1394, 56 CCPA 64. 

Dismissal not warranted 

U.S.—C. L. Hutchins & Co! v. U.S., Cust.Ct., 334 
F.Supp. 188. 

page 511 

8. U.S.—U.S. V. Associated Dry Goods Corp., Cust. & 
Pat.App., 682 F2d 212. 

National Carloading Corp. v U.S., 53 CCPA 57. 

Proceedings after remand 

U.S —A. Zerkowitz & Co. v. U.S., Cust. & Pat.App., 
438 F.2d 1240, 58 CCPA 72. cert. den. 92 S.Ct. 72, 
404 U.S. 831, 30 L.Ed.2d 60—Rattancraft of Cal. 
V. U.S., Cust.Ct.. 340 F.Supp. 978, affd. 351 
F.Supp. 1401. 

Remand for additional evidence 

U.S,—Rattancraft of Cal. v. U.S., Cust.Ct., 336 F.Supp. 
1401, on remand 340 F.2d 978, affd. 351 FSupp. 
1401. 
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9. U S -ASG Industries, Inc v US, 657 F 2d 1226, 
68 CCPA 136 

11.5. US—Polliird Bearings Corp v US, Cusl & 
Pat App, 511 F 2d 568, 62 CCPA 61, on remand 
405 F Supp 1074 

12. U S —Clayton Chemical & Packaging Co v US, 
Cust & Pat App , 86 S Ct 1 128. 383 US 821, 16 
L Ed 2d 288, on remand, Cust Ct, 331 FSupp 
312 

page 512 

18. US—US V Oakville Co, 402 F2d 1016, 56 
CCPA I 

§ 197. -Rehearing 

24. Remaad not required before petitioning for 
rehearing 

U S —Clayton Chemical & Packaging Co v US, Cust 
& Pat App, 86 set 1128, 383 US 821, 16 
L Ed 2d 288, on remand, Cust Ct, 331 F Supp 
312 

25. U S —Mtllmaster Intern Inc v US, 427 F2d 
811, 57 CCPA 108, mod on oth grds 429 F 2d 
985, 57 CCPA 108 

§ 198. -Costs 

page 513 

27. U.S—Sol Kahaner and Bro v US, 509 F 2d 
1186, 62 CCPA 35 

§ 203. Liability on Bond and En¬ 
forcement Thereof 

page 514 

36.50. Foreign repair customs duties 

U S —U S V Gissel, C A Tex , 493 F 2d 27 

36.55. U S —Precise Imports Corp v Kelly, C.A 
N Y„ 378 F 2d 1014, cert den 88 S Ct 472, 389 
U S. 973. 19 L Ed 2d 465 

page 515 

41.5. LI S —Norman G. Jensen, Inc. v US, D.C 
Minn, 355 F.Supp 466 

§ 204. Bonds for Duties 

46. U S —Old Republic Ins Co. v Pitman, CIT, 520 
FSupp 1225. 

When goods deemed under bond 

US,-US V McNair. DC Pa., 341 FSupp 919, alTd, 
C A, 475 F 2d 1397 

47.5. U S —Samuel Shapiro & Co v. U S, 403 F 2d 
282, 56 CCPA 31 

§ 206. -— Liabilities and Enforce¬ 
ment Thereof 

page 516 

53. U,S —St. Paul Fire & Marine Ins, Co v US, 
C.A Fla , 370 F.2d 870. 

Samuel Shapiro & Co v U S„ 403 F 2d 282, 56 
CCPA 31 

§ 207. Warehouses in General 

page 517 

68. Purpose 

Cal.—American Smelting & Refining Co v Contra 
Co.sta County, 77 Cal.Rptr. 570, 271 CA,2d 437, 
app. dism. 90 S Ct. 553, 396 U S 273, 24 L.Ed 2d 
462, reh den. 90 S Ct 940, 397 U.S 958, 25 
L,Ed.2d 144 

§ 208. Deposit of Goods in Ware¬ 
house 

page 518 

73. Cal —American Smelting & Refining Co. v Con¬ 
tra Costa County, 77 Cal Rptr 570, 271 C A 2d 


CUSTOMS DUTIES § 234 

Page 537 


437, app dism 90 S Ct 553, 396 U S 273, 24 
L Ed 2d 462, reh den 90 S.Cl 940, 397 U S 958, 
25 L Ed 2d 144 

§ 209 - Abandoned merchandise 

80. Public sale required 

U S —U S V Yoffe, C A Ma^s , 724 F 2d 3. app after 
remand 775 F 2d 447 

§211. Custody and Disposition of 
Goods Deposited 

page 519 

90. US—US V Garber, C A Pa , 626 F2d 1144, 
cert den 101 S Ct 860, two cases. 449 US 1079, 
66 L Ed.2d 802 

Goods not in host state only passing through 
US —J Henry Schroder Banking Corp v Schultz, 
D.C Tex , 373 F Supp. 1283, remd , C A , 560 F 2d 
1192, reh den 565 F.2d 1215, two cases, cert den 
98 set 1879, 435 US 1007, 56 L Ed 2d 389 

90.5. Conditions precedent to release from 
customs custody 

U S —Mungo V U S , C A Va , 423 F 2d 1351 
Court must comply with treasury regulations 
U S —J Henry Schroder Banking Corp v Schultz, 
D C Tex . 373 F Supp 1283. remd , C A. 560 F 2d 
1192, reh den 565 F2d 1215, two cases, cert den 
98 SCI 1879, 435 US 1007, 56 L Fd 2d 389 

Injunctive relief inappropriate 
U S —Esposito V Shultz, D C Cal, 36b F Supp 1059 
93. Bureau of customs subject to state court 
orders 

U S —J Henry Schroder Banking Corp v Schultz, 
D C Tex , 373 F Supp 1283, remd , C A, 560 F 2d 
1192, reh den, 565 F2d 1215, two cases, cert den 
98 set 1879, 435 US 1007, 56 L.Ed 2d 389 

Goods present for purposes of foreclosure liens 
U S —J. Henry Schroder Banking Corp v Schultz, 
D C Tex, 373 F Supp 1283, remd. C A. 560 F 2d 
1192, reh den 565 F2d 1215, two cases,, cert den 
98 set 1879, 435 US. 1007, 56 LEd2d 389 

Judgment ordering sale unenforceable 
U S —J Henry Schroder Banking Corp v Schultz, 
D C Tex, 373 F.Supp 1283, remd, C A , 560 F 2d 
1192, reh den 565 F2d 1215, two cases, cert den 
98 set. 1879, 435 US 1007, 56 LEd2d 389 

§ 212. Transportation in Bond 

page 520 

95. Privilege afforded by statute 

U.S —U S. V 76,552 Pounds of Frog Legs, D C Tex , 
423 F.Supp 329 

§213. Withdrawal from Bond 

96. Purpose of statute 

U S,—Epstein v Lordi, D C N J , 261 F Supp. 921, affd 
88 S.Ct 106, 389 U S 29. 19 L.Ed.2d 29 

§ 219. Obligation to Pay 

page 524 

25.50. U S.—A. N. Dennger, Inc v. Consolidated 
Computer Services Intern., Inc, D.C Mass, 381 
FSupp 1208. 

Tex.—Hatchett v. Williams, Civ App,, 437 S.W 2d 334, 
err ref, no rev err, cert. den. 90 S,Ct, 437, 396 
U.S 963, 24 L.Ed 2d 427 

26.5. Requirement of superseding bond of 
owner authorized 

U.S—Samuel Shapiro & Co v U.S, CustCt, 271 
FSupp 971, affd., 403 F2d 282, 56 CCPA 31 

Importer entitled to payment 
Fla —National Luggage Services, Inc. v. Reedy For¬ 
warding Co , Inc., App , 339 So 2d 305 


§ 220. Payment 

page 525 

36. U S —Committee to Preserve Am Color Tele¬ 
vision V US, CIT, 527 FSupp 341 

§ 223. Actions for Duties 

An in personam action on a bond 
guaranteeing payment of vessel duties 
is not precluded on the ground of fail¬ 
ure to seize and forfeit the vessei.^'^^ 

39.5. US.—United States v Cottman Co, 190 F 2d 
805, cert den 72 S Ct 292, 342 U.S 903, 96 
LEd 676 

US V Gissel, DC Tex, 353 F.Supp 768, affd, 
C A, 493 F 2d 27 Cert den 95 S Ct 332, 419 
U.S 1012, 42 LEd 2d 286 

§ 224. -Defenses 

page 527 

Liquidated damages are not recover¬ 
able by the government upon payment 
of an agreed settlement made within 
statutory period for payment of duties 
owed.^‘^ ^ 

69.5. U S —Norman G Jensen, Inc v U S„ D.C 
Minn , 355 F Supp 466 

§ 226. Refunding Duties Collected 

page 528 

82.55. Remedial statute 
U S —Miles v. U S , Cust Ct, 290 F.Supp 395, remd , 
416 F2d 973, 57 CCPA 1 

Consignee’s rights on default by owners 
U.S—Wedemann & Godknecht, Inc v. U.S., Cust.Ct., 
370 FSupp 1400, affd, 515 F,2d 1145, 62 CCPA 
86. 

82.70. Entitlement to refund not shown 
US-US. v A N Dennger, Inc, 593 F2d 1015, 66 
CCPA 50 

83. U S —Davies, Turner &, Co v US, Cust Ct, 292 
F Supp, 722 

page 529 

90.10. U S —Suwannee S S. Co v US, Cust.Ct, 435 
FSupp 389, 

§ 227. Drawbacks 

page 530 

99. Regulation of foreign commerce 
U.S —McGoldnck v Gulf Oil Corp . N Y., 60 S Ct 
664, 309 US 414, 84 L Ed. 840, cert den 60 S.Ct 
718, 309 U S 676, 84 LEd 1021, reh den 60 S Ct 
887, 309 U S 699, 84 L Ed 1037 

page 531 

12.5. U S —Lansing Co, Inc v U S., Cust Ct, 424 
FSupp 112 

13, Purpose 

U S —Lansing Co , Inc. v U S , Cust Ct, 424 F Supp 
112 

page 537 

§ 234. Persons Entitled to Sue 

59.50. U S —Mohawk Recreation Product.s, Inc v 

U. S, Cust Ct, 423 FSupp 932—Parksmith Corp 

V, U S,. Cust Ct. 428 F.Supp 1094 



§ 239 CUSTOMS DUTIES 
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§ 239. Evidence 

page 538 

65,50. Evidence held admissible 

(2) Shop drawings of involved machines. 

U S.—C. J. Tower & Sons of Buffalo, Inc. v. U.S, 
Cust.Ct,, 351 F.Supp. 604 Affd., 4% F.2d 1219, 
61 CCPA 74. 

§ 245. Nature, Purpose, and Con¬ 
struction of Statutes 

page 541 

§ 246. Criminal Offenses 

85. Violation of law not shown 

U.S.—U.S. V. McClain, C.A.Tex., 545 F.2d 988, reh. 
den. 551 F.2d 52. 

93. Power of Congress 

U.S.—One Lot Emerald Cut Stones v. U.S.. Fla., 93 
S.Ct. 489, 409 U.S. 232. 34 L.Ed.2d 438. 

§ 248. -Offenses by Owners or 

Others in Respect to Im¬ 
portation 

page 542 

98. Aiding and abetting of filing 

U.S.—U.S. V. Beck, C.A.Ill., 615 F.2d 441. 

99. US.—U.S. V. Garber. C.A.Pa., 626 F.2d 1144, 
cert. den. 10] S.Ct. 860, two cases, 449 U.S. 1079, 
66 L.Ed.2d 802. 

John Bacall Imports, Limited v. U.S., D.C.Cal., 
287 F.Supp. 916, affd. m part, revd. in part on oth. 
grds. C.A.. 412 F.2d 586. 

“Introduced” defined 

U.S.-U.S. V. One 1976 Mercedes 450 SLC, C.A.Fla., 
667 F.2d 1171. 

No crime to be addressee of foreign mail con¬ 
taining contraband 

U.S.-U.S. V. Swede, D.C.N.Y., 326 F.Supp. 533. 

1. U.S.-U.S. V. Grandi, C.A.N.Y., 424 F.2d 399, 
cert. den. 93 S.Ct. 199. 409 U.S. 870, 34 L.Ed.2d 
121-U.S. V. Pyle, C.A.Ark., 424 F.2d 1013—U.S. 
V. Scott, C.A.Cal., 425 F.2d 55, app. after remand 
446 F.2d 509—U.S. v. Matthews, C.A.Fla., 427 
F.2d 992. 

Offenses relating to import and expon of drugs and 
narcotics see 28 CJ.S. Bound Supplement. 

Seizure at border as not precluding violation 
U.S.-U.S. V. Houle, C.A.Tex., 428 F.2d 816, cert. den. 
91 S.Ct. 127, 400 U.S 882, 27 L.Ed.2d 120. 

Statutes penalize tampering with' 
goods in customs custody.*^ 

2.5. U.S.— us. V. Harold, C.A.Fla., 588 F.2d 1136. 
What constitutes customs custody 
U.S.—Mungo V. U.S., C.A.Va., 423 F.2d 1351. 

3. U.S.—U.S. V. Hall, CA,Wa.sh.. 559 F.2d 1160, cert, 
den. 98 S.Ct. 1523, 435 U.S. 942, 55 L.Ed.2d 539. 

Merchandise held not smuggled 

(4) Other mcrchandi.se. 

U.S.-U.S. V. Lespier, CA.Puerto Rico, 601 F.2d 22. 
Cal.—In re Caffey, 69 Cal.Rptr. 93, 441 P.2d 933, 68 
C.2d 762. 

“Intent to defraud the United States” construed 

U.S.-U.S. V Boggu.s, C.A.Ariz., 411 F.2d 110, cert, 
den. 90 S.Ct. 245, 396 U.S. 919, 24 L.Ed,2d 198. 

“Which should have been invoiced” construed 

U.S.-U.S. V. Boggus. C.A.Ariz., 411 F,2d 110, cert., 
den. 90 S.Ct. 245. 396 U.S. 919, 24 L.Ed.2d 198. 

Provision as to time of entry inapplicable 

U.S.-U.S. V. Boggus, C.A.Ariz., 411 F.2d 110, cert, 
den. 90 S.Ct, 245. 396 U.S. 919, 24 L.Ed.2d 198. 


“Clandestinely introduces” explained 
U.S.-U.S V. Kurfess, C.A.Ill., 426 F.2d 1017. cert, 
den. 91 S.Ct. 60, 400 U.S. 830, 27 L.Ed2d 60. 

Employer of actual importer, who was govern¬ 
ment informer, held liable 
U.S.-U.S. V. Phye, C A Cal., 437 F.2d 364 
Proof that marijuana not invoiced not element 
U.S.—U.S V Bray. C.A.Cal., 442 F.2d 1064. 

Statute construed 

U.S—U.S. V. Sutton, C.A.Ariz., 446 F.2d 916, cert, 
den. 92 S.Ct. 699. 404 U.S. 1025, 30 L.Ed.2d 675 

Proof of commercial value not element 

U.S —U.S V. Mondesj-Cruz, C.A Cal., 449 F.2d 429 

Prior statute held constitutional 

U.S.-U.S. V. Rios-Gonzalez, C A.N Y. 450 F.2d 1213. 

Smuggling implies possession 

U.S.-U.S V Brodzik, D.C.N.Y., 366 F.Supp. 295. 

page 543 

4. Concealment, transportation 

(4) Actual or con.structive possession sufficient to 
invoke narcotics act violation. 

U.S.—Petley v. U.S.. C.A.Cal., 427 F.2d 1101, cert. den. 
91 S.Ct. 55. 400 U.S. 827, 27 L.Ed.2d 57. 

page 544 

4.10. U.S.—One Lot Emerald Cut Stones v. U.S., 
Fla., 93 S.Ct. 489, 409 U.S. 232, 34 L.Ed.2d 438. 

Roseman v. U.S.. C.A.Cal., 364 F.2d 18, 22 
A.L.R.3d 1308. cert. den. 87 S.Ct. 879. 880, 386 
U.S, 918. 17 L.Ed.2d 789. 

4.30. U.S.—01ai.s-Castro v. U.S., C.A.Cal., 416 F.2d 
1155. 

11. Cal.—People v. Murgia. 62 Cal.Rptr. 131, 254 
C.A.2d 386. 

page 545 

14. “Invoiced” as meaning lawfully entered or 
declared 

U.s.-Witt V. U.S., C.A.Cal.. 413 F.2d 303, cert. den. 
90 S.Ct. 272. 396 U.S. 932. 24 L.Ed.Zd 230. 

§ 250. -Resistance to, and Inter¬ 

ference with, Officers 

Various other acts have been held to 
constitute violation of statute.^'* ^ 

25.5. Interference with searching and subduing 

U.S.—U.S. V. Doyal. C.A Tex.. 437 F.2d 271. 

§ 252. - Criminal Act or Omis¬ 

sion 
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35. U.S.-Leary v. U.S.. C.A.Tex., 544 F.2d 1266, 
reh. den. 548 F.2d 355. 

36. Felony 

U.S,—Hughe.s V. U.S., C.A.Mass., 338 F.2d 651, reh. 
den. 340 F.2d 609. 

Felonious intent essential element 
U.S.—Hughef, V. U.S.. C.A.Mass., 338 F.2d 651, reh. 
den. 340 F.2d 609. 

§ 253. -Criminal Prosecution 

38. Indictment held insufficient 

U.S.—Hughes V. U.S., C.A.Mas.s., 338 F.2d 651, reh. 
den. 340 F.2d 609. 

39. U.S.—Olais-Castro v. U.S., C.A.Cal.. 416 F.2d 
1155. 
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45. Indictments held sufficient 
(I) U.S,-U.S. V. Hall, C.A.Wash., 559 F.2d 1160, 
cert. den. 98 S.Ct. 1523. 435 U.S. 942, 55 L.Ed.2d 539. 
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48. Indictment held sufficient 

U.S.—U.S V Johnson, CA.Cal, 415 F 2d 653, cert 
den. 90 S.Ct 588, 396 U.S. 1019, 24 L Ed 2d 511, 
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53.5. No fatal variance shown 

U.S.-U.S V, Gower, C A.Tex., 447 F.2d 187, cert. den. 

92 S.Ct 84. 404 U.S. 950, 30 L.Ed.2d 88. 

55. U.S.—U S. V Westover. C A.Cal., 511 F 2d 1154. 
cert, den 95 S.Ct. 2633, two cases, 422 U.S 1009, 
45 L.Ed.2d 673 

Knowledge prerequisite to presumption of il¬ 
legality 

U.S.-U.S. V. Hou Wan Lee, D.C.N.Y , 264 F.Supp. 
804. 

Intent not prerequisite 

U.S.-U.S. V. Davis, C.A.Ariz.. 597 F.2d 1237. 

Proof of aiding and abetting 

U.S.-U.S. V. Beck, C.A.Ill., 615 F.2d 441. 

57. Marijuana 

U.S.—Witt V. U.S.. CA.Cal. 413 F.2d 303, cert. den. 
90 S.Ct. 272, 396 U.S 932, 24 L.Ed.2d 230. 

59. Burden of proof 

U.S.-U.S. V. Molt, C.A.Pa, 615 F.2d 141. 

60. U.S.-U.S. V. Murray, C.A.Mass., 621 F.2d 1163, 
cert. den. 101 S.Ct. 112, 449 U.S. 837, 66 L.Ed.2d 
44. 

Evidentiary matters relating to pros¬ 
ecution for receiving goods unlawfully 
removed from customs custody have 
been adjudicated by the courts.^^’* 

62.15. Matters to be established 
U.S.—U.S. V. McNair. D.C.Pa., 341 F.Supp. 919. affd., 
475 F.2d 1397. 

Circumstantial evidence 

U.S.-U.S. V. McNair, D.C.Pa., 341 F.Supp. 919, affd.. 
C.A., 475 F.2d 1397. 

Knowledge of defendants 

U.S.—U.S. V. McNair. D.C.Pa, 341 F.Supp. 919, affd., 
C.A., 475 F.2d 1397. 

When proof of bonded nature of cargo unneces¬ 
sary 

U.S.-U.S. V McNair. D.C.Pa, 341 F.Supp. 919, affd., 
C.A . 475 F.2d 1397. 

63. U.S—U.S. V. Acosta, C.A.Tex.. 411 F.2d 627. 

Proof of commercial value 

U.S.—U.S. V. Powell. CA.Cal., 449 F.2d 335. 

Foreign government's border document 
U.S.-U.S. V Wing, C.A.Cal., 450 F.2d 806, cert. den. 
92 S.Ct. 1267. 405 U.S. 994, 31 L.Ed.2d 462. 
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65.5. U.S.—U.S. V. Felsen, C.A.Colo., 648 F.2d 681. 
cert. den. 102 S.Ct. 317, 454 U.S. 861, 70 L.Ed.2d 
159. 

65.10. U.S.—Spigner v, U.S., CA.Cal., 369 F.2d 686, 
cert. den. 87 S.O. 1165, 386 U.S. 971, 18 L.Ed.2d 
131, reh, den. 87 S.Ct. 1372, 386 U.S, 1027, 18 
L.Ed.2d 472—O’Connell v. U.S., C.A.Tex., 402 
F.2d 760—U.S. V. Boggus, C.A.Ariz., 411 F.2d 
no, cert. den. 90 S.Ct. 245, 396 U.S. 919, 24 
L.Ed.2d 198—U.S. v. Brooks, C.A.Tex , 416 F,2d 
459—U.S. V, Candanoza, C.A.Tex., 431 F.2d 421 
—U.S. V. Gutierrez, C.A.Cal.. 432 F,2d 562—U.S. 
V. Bonds, C.A.Cal., 435 F.2d 164—U.S. v. Guz¬ 
man, C.A Cal., 446 F.2d 1137, cert. den. 92 S.Ct, 
697. 404 U.S. 1022, 30 LEd,2d 672—U.S. v. 
Ochoa, C.A.Tex., 466 F.2d 488, cert. den. 93 S.Ct. 
926, 409 US 1113, .34 L Ed.2d 695—U.S. v. 
Campbell, CA.Ariz., 466 F.2d 529, cert. den. 93 
S.Ct. 571, 409 U.S. 1062, 34 L.Ed.2d 516—U.S. V. 
Jackson, C.A.Colo., 482 F.2d 1167, cert. den. 94 
S.Ct. 918, 2 cases 414 U.S. 1159, 39 L.Ed.2d 111. 

Possession of goods 

U.S.—U.S. V. Houle. C.A. rex.. 428 F.2d 816, cert. den. 
91 S.Ct. 127, 400 U.S. 882. 27 LEd.2d 120. 
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Clandestine introduction 

US~US V Kurfess, CAOl, 426 F 2d 1017, cert 
den 91 SO 60, 400 U.S 830, 27 L Ed 2d 60- 
U S V Little-pdge, C A Cal, 450 F 2d 944 

66. US—US V Matalon, C A.N Y , 425 F 2d 70, 
cert den ^91 S Ct 82. 400 U S 841, 27 L Ed 2d 
76 

US V Romero, DCNY, 363 F Supp 1235 

67. U S —Roseman v. U S , C A Cal, 364 F 2d 18, 22 
ALR3d 1308, cert den 87 S Ct 879, 880, 386 
US 918, 17 L Ed 2d 789—Pederson v U S , C A 
Cal, 392 F 2d 41—U S v Grunberger, CANY, 
431 F 2d 1062—U S v Dixon, C A Cal, 460 F 2d 
309, cert den. 93 S.Ct 157, 409 US 864, 34 
LEd2d 112 

68. U S —Thompson v U S , C A Cal, 411 F 2d 946 
—US V Apollo, C A Tex , 476 F 2d 156, app 
after remand 490 F2d 861—US v Ramirez, 
C A Tex , 506 F.2d 742 

Circumstantial evidence 

U S —U S V Jackson, C A Colo , 482 F 2d 1167, cert 
den. 94 SCt 918, 2 cases 414 US 1159, 39 
LEd2d 111 

71. U S —Roseman v U S , C A Cal, 364 F 2d 18, 22 
ALR3d 1308, cert den. 87 SCt 879, 880, 386 
US 918, 17 L.Ed2d 789—U S v Auclair, C.A 
Cal, 420 F.2d 486—U S v Gonzalez-Perez, C A 
Fla., 426 F2d 1283, cert den 99 S.Ct 2887. 442 
US 943, 61 LEd2d 314—US v Ascolani-Gon- 
zalez, C ACal, 449 F2d 159 

71.5. US-US V Wasserteil, CACal, 641 F.2d 
704 

Swordfish 

U S ~U S. V Cranston, C A Mass, 686 F 2d 56 
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77. U S -U S. V Bacall, C A.Cal., 443 F 2d 1050, 
cert den. 92 S.Ct 565, 404 U S 1004, 30 L Ed 2d 
557 

77.5. U.S —Murray v U S , C A Cal, 403 F 2d 694 
U S V Kismetoglu, D C Cal, 350 F Supp 333, 

affd , C A , 468 F2d 1386, cert, den, 93 S Ct 1454, 
410 US 976, 35 L Ed 2d 709, vac on oth, grds, 
C,A„ 476 F 2d 269. 

82.5. U.S—US V Sutton, C.A Anz, 446 F.2d 916, 
cert den. 92 S Ct 699, 404 U S 1025, 30 L Ed 2d 
675 

Instructions held improper or erroneous 
U S.-Feldstem v. U S., C A.Cal, 429 F 2d 1092, cert, 
den. 91 set 174, 400 U.S 920, 27 L Ed.2d 159, 
reh den 91 SCt. 452, 400 U.S. 1002, 27 LEd2d 
454 

Instruction held proper or not erroneous 
(2) Importation of marijuana contrary to law. 
U,S.~US V, Sutton, C.AAriz, 446 F.2d 916, cert 
den. 92 SCt 699, 404 U.S 1025, 30 LEd2d 
675-U.S V Prince, CA.La, 491 F2d 655 

Instruction held erroneous 
U S.-U.S V. Matthews, C A Fla., 427 F 2d 992. 

83. U S,—U S V. Prince, C A La , 491 F.2d 655 
Conflict in evidence as to ownership of vehicle 
held for jury 

U S.-Pederson v U.S., C.A.Cal., 392 F.2d 41. 

85. US—US. V Guzman, C.A.Cal., 446 F2d 1137, 
cert. den. 92 S Ct. 697, 404 U S 1022, 30 LEd 2d 
672. 

Bar to forfeiture proceedings. 
Judgment of acquittal on charge of 
smuggling, and receiving concealing 
and facilitating transportation of goods 
is a bar to a subsequent forfeiture 
proceeding.*^^’’ 

86.5. U.S.—US V Two Hundred and One, Fifty 
Pound Bags of Furazolidone, D C N.D., 52 F R D. 
222. 
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Library References 
Customs Duties <^126(1-10). 

88. Reliability of informant 
US—US V Tusseli. DC Pa. 441 FSupp 1092 
“Special arrangement” between United States 
and Denmark 

U S —U S V Marsh, C A Mass. 747 F 2d 7. app after 
remand 747 F 2d 14 

90. U S —U S V Castro, C A Fla., 596 F 2d 674, cert 
den 100 S Ct 448. 444 U S 963, 62 L Ed 2d 375 

91. US—US V Serrano, CA.Fla, 607 F2d 1145, 
reh den 612 F2d 579, cert den. 100 SCt 1655, 

445 U S 965, 64 L.Ed 2d 241, and 100 S Ct 1838, 

446 US 910. 64 LEd 2d 263 

92. Customs officers as lacking authority to 
search on high seas 

U S —U S V Sarmiento, C A Fla, 750 F 2d 1506, reh 
den 760 F 2d 281 

93. US.—US V Kleinschmidt, CAFla, 596 F2d 
133, reh den. 599 F 2d 1054, cert den 100 SCt 
257, 444 U S 927, 62 L Ed 2d 184 

U S —U S V Whitmore, D C Me , 536 F Supp. 1284, 
affd CA. 701 F2d 6 

International airport 

U S —U S V Klein, C.A Fla, 592 F 2d 909 

94. U S —U S V King, C A Ala , 517 F 2d 350, cert 
den 100 S.Ct 2943, 446 US 966, 64 L Ed.2d 825 

95. US-US V Berard, DC Mass, 281 FSupp 
328—US V King, DC Cal. 335 FSupp 523, 
affd m part, revd in part on oth grds , C.A , 478 
F 2d 494, cert den 94 S Ct 111, 414 US 846,38 
L Ed 2d 94, cert den 94 S Ct 2628, 417 U S 920, 
41 L.Ed 2d 226 

N Y.—People v. Serabie, 273 N Y S 2d 956, 51 Misc 2d 
914 
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97. US—U.S V Freeman. C A Fla , 579 F 2d 942 
N.Y—People v Bannister, 447 NYS2d 829, 112 

Misc 2d 770 

98. U.S—U.S V Rojas, CA.Fla.. 671 F2d 159 

US V Katz, DCNY, 238 F.Supp. 689-U.S 
V. Duffy. D.C.N Y, 250 F.Supp. 900 

Delay of parcel post package for purpose of 
search 

US—US. V Beckley, C.A Mich, 335 R2d 86, cert 
den 85 SCt 921, 380 US 922, 13 L.Ed 2d 807 

Extent of seizure 

US—U.S V Epstein. D.CNY., 240 FSupp 84. 

Delay of letter 

U.S—U.S V. Swede, D.CN.Y., 326 FSupp. 533 

Further search 

US—U.S. V. Kleinschmidt, C.A.Fla, 596 F2d 133, 
reh den. 599 F2d 1054, cert den. 100 S.Ct. 267, 
444 U S. 927, 62 L.Ed.2d 184 
98.5. Statutory procedures for determination 
of obscenity by officer held invalid 
U.S.—U S. V 18 Packages of Magazines, D C.Cal , 238 
F.Supp. 846. 

Vessel on inland waters may be 
boarded and searched without warrant 
by the government on facts which just¬ 
ify a reasonable suspicion.'' 

1.5 U.S—US. V One (1) Defender Lobster Vessel 
Named Betty II, D C Fla, 606 F Supp 32. 

2. U.S.—U S. V Selby, C A Anz , 407 F.2d 241—Va- 
lenzuela-Garcia v. U.S, CACal, 425 F,2d 1170 
4. U.S—U.S V Williams, CAFla, 544 F2d 807— 
U S. V, Warren, C.A Fla., 550 F.2d 219, reh den 
558 F 2d 605, cert, den 98 S Ct 735, 434 U S 
1016, 54 LEd 2d 762, on reh, in part, C.A., 578 


F2d 1058, on reh 612 F 2d 887, cert den 100 
S Ct 2928, 446 U S 956, 64 L Ed 2d 815 

Reasonable suspicion shown 
US—US V Tusseli, DC Pa, 441 FSupp 1092 
La—State v Delgado. 411 So 2d 7 
7.10. US—US \ Torres-Urena, CA Cal, 513 F2d 
540 

U S V Kayser, D C Ga, 322 F Supp 52 
7.15. Search held lawful 
US—US V Davis, DC Mass, 259 FSupp 496 

Other particular matters with respect 
to searches and seizures have been ad¬ 
judicated by the courts.^ 

7.20. U S —Vaneila v U S , C A Cal, 371 F 2d 50, 
cert den 87 S Ct 883, 386 U S 920, 17 L Ed 2d 
790-US V McGIone, CA.Va, 394 F2d 75— 
US V Figueroa-Espinoza, CA.Anz, 454 F.2d 
590 

John Bacall Imports, Limited v U S , D C Cal, 
287 FSupp 916, affd in part, revd m part on oth 
grds C A, 412 F 2d 586 
Fla -I M v State, App, 400 So 2d 826 
Search of defendant’s work area 
US-US V. Collins, CAN.Y, 349 F2d 863, cert 
den 86 SCt 1228, 383 U.S. 960, 16 LEd 2d 303, 
reh den 86 SCt 1469, 384 US, 947, 16 LEd.2d 
545 

Search of public areas of government building 
US-US V Colhns, CANY. 349 h.2d 863, cert 
den 86 SCt 1228, 383 US 960, 16 LEd 2d 303, 
reh den 86 S Ct 1469, 384 U.S. 947, 16 LEd,2d 
545 

Search of warehouse 

U S.—John Bacall Imports, Limited v U S , C ACal, 
412 F 2d 586 

Statute providing for seizure of obscene or im¬ 
moral articles held not unconstitutional 
U S —U S V A Motion Picture Film Entitled “Pattern 
of Evir, DCNY, 304 FSupp. 197 

Delay of forfeiture proceedings as invalidating 
seizure of obscene matter unless caused by 
claimant 

U S —U S v Thirty-Seven (37) Photographs, Cal, 91 
S.Ct 1400, 402 U S 363, 28 L Ed.2d 822, reh den 
91 S.Ct 2221, 403 U.S 924, 29 LEd 2d 702 

Forcible entry in executing search warrant 

U S,—Corcoran v U S , C A Cal, 427 F 2d 16. 

Search of vehicle 

U.S.—U.S, v Bird, C A.Tex,, 456 F,2d 1023, cert den 
98 set 3039, 413 US 919, 37 LEd 2d 1040. 

Strip search 

U.S —U S V Carpenter, C.A.Cal, 496 F 2d 855. 

8. U.S —U S V Hickman, C A Cal, 523 F.2d 323, 

cert den. 96 S Ct 778, 423 U.S 1050, 46 L Ed 2d 
639. 

“Probable cause” defined 

(3) U S.—U.S V. Raidl, D C Ohio, 250 F.Supp 278 
-US V Marti, DCNY, 321 FSupp 59 

Probable cause held shown 
(b)US—US V. Johns Anz.. 105 S.Ct 881, 83 
L,Ed.2d 890, on remand 755 F 2d 705 

US V Jackson, C.AAriz, 423, F 2d 506, cert, 
den 91 S.Ct. 44, 400 U,S. 823, 27 L.Ed 2d 51~Fu- 
magalh v. U S , C A Cal, 429 F 2d 1011—U S v 
Gibbs, C.A Anz, 435 F 2d 621, cert den. 91 S Ct 
1233, 401 U S 994, 28 L Ed 2d 532—U S v John¬ 
son, C A.Tex,, 439 F 2d 885, cert. den. 92 S Ct 
213, 404 U.S 880, 30 L Ed.2d 161—US. v Lin¬ 
coln, CACal., 494 F.2d 83.3. 

U.S. V Epstein, D.C N Y., 240 F Supp 80 

Matters considered 

US.—U.S, v Wmer, DC Tex, 294 FSupp. 731 
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9. U.S,™Corngold v. U.S , C A.Cal, 367 F.2d I 
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Probable cause held not shown 

(2) U.S.—U.S. V Portillo. C A..Ariz., 469 F 2d 907. 

(5) Other instances. 

U.S.—Marsh v. U.S., C.A.Tex.. 344 F.2d 317—Monto¬ 
ya V U.S.. C.A.Fla., 392 F.2d 731—U.S. v Kand- 
hs. CA.Ariz., 432 F.2d 132—U.S. v Majourau, 
C.A.Cal., 474 F.2d 766—U.S. v. Calvillo. C.A.Tex.. 

537 F.2d 158 

U.S V. Winer. D.C.Tex., 294 FSupp. 731. 

10. Held sufficient 
(7) Other instances. 

U.S.—U.S. V. Van Leeuwen, C.A.Wash., 427 F.2d 1174. 

11. Held insufHcient 
(31 Other affidavits. 

U.S.—U S. V. Raid!, D C.Ohio. 250 F.Supp. 278. 
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22. U.S.-U.S. V. Jackson, C.A.Ariz. 423 F.2d 506, 
cert. den. 91 S.Ct. 44, 400 US. 823, 27 L.Ed.2d 
51—U.S. V. Quintanar-Munoz, C.A.Cal., 432 F.2d 
425, cert. den. 91 S.Ct. 377, 400 U.S. 965, 27 
L.Ed.2d 385, 

U S. V. Duffy, D.C.N.Y., 250 F.Supp. 900. 

N.Y.—People v. DeLoach. 297 N.Y.S.2d 220, 58 
Misc.2d 896. 

Search for contraband marijuana not sustaina¬ 
ble as search for aliens 
U.S.-U.S. V, Winer, D.C.Tex., 294 F.Supp. 731. 

Search for aliens authorized 
U.S.—U.S. V. Wmer, D.C.Tex., 294 F.Supp. 731. 

Not “vehicle” for removal of illegal imports 
U.S.-U.S. V. Herndon. D.CMinn., 334 F.Supp. 533. 
Stop not authorized 

U.S.-U.S. V. Frisbie, C.A.Tex., 550 F.2d 335, reh. den. 

554 F.2d 1065—Bush v. St. Tammany Parish, C.A. 

La., 754 F.2d 1132. 

Totality of circumstances 
U.S.-U.S. V. Rivera, C.A.Tex.. 595 F.2d 1095. 
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23. Officers activity as not “search” 

U.S.—Wolf Low V. U.S., CA.Nev.. 391 F,2d 61, cert. 

den. 89 S.Ct. 136, 393 LT.S. 849, 21 LEd.2d 119. 
37.50. U.S.~Marsh v, U.S., C.A.Tex., 344 F.2d 317 
—Marsh v. U.S., C.A.Tex., 344 F.2d 317—Thom¬ 
as V. U.S., C.A.Tex., 372 F.2d 252-U.S. v, Sum- 
merfield, C.A.Cal, 421 F.2d 684—U.S. v. Garcia, 
C.A.Tex., 452 F.2d 419—U.S, v. Diemler, C.A. 
Tex., 498 E2d 1070. 

N.Y.—People v. DeLoach, 297 N.Y.S.2d 220, 58 
Misc.2d 896. 

Wis.—In Interest of L.L., App„ 280 N.W.2d 343, 90 
Wis.2d 585. 

Not restricted to exact time or place of entry 
U.S.—U.S. V Warner, C.A.Tex., 441 F.2d 821, cert, 
den. 92 S.Ct. 65. 404 U.S. 829, 30 L.Ed.2d 58— 

US. V Mejias, C.A.Cal., 452 F.2d 1190. 

Statute relating to drugs should control 
U.S.—Taylor v. U.S., CA.Va., 550 F.2d 983. 

Justified because of national interest 
U.S.-U.S. V. Sugrim, C.A.N.Y., 732 F.2d 25. 

37.51. U.S.-U.S. V. Thirty-Seven (37) Photographs, 

Cal., 91 S.Ct. 1400, 402 U.S. 363, 28 L.Ed.2d 822, 
reh. den. 91 S.Ct. 2221, 403 U.S. 924. 29 L.Ed.2d 
702. 

Decca v. U.S.. C.A.Fla., 346 F.2d 158—U.S. v. 
Burkeen, CA.Tenn., 350 F.2d 261, cert. den. 86 
S.Ct. 457, 382 U.S. 966, 15 L.Ed.2d 369—Alexan¬ 
der V. U.S., C.A.Ariz., 362 F.2d 379, cert. den. 87 
S.Ct. 519, 385 U.S. 977. 17 L.Ed.2d 439—Deck v. 

U.S.. C.A.Ariz., 395 F.2d 89—U.S. v. Castle, C.A. 

Ariz., 409 F 2d 1347, cert. den. 90 S.Ct. 443, 396 
U.S. 975. 24 L.Ed.2d 443, reh. den. 90 S.Ct. 760, 

396 U.S. 1063, 24 L.Ed.2d 757—U.S. v, Tsoi Kwan 
Sang, C.A,La., 416 F.2d 306—U.S. v. Johnson, 
C.A.Tex., 456 F,2d 295—U.S. v, Madrid, CA.. 510 
F.2d 554, reh. 517 F.2d 937,'app. after remand 531 
F.2d 1329, reh. den. 535 F.2d 660, cert, den. 97 
S.Ct. 355, 429 U.S. 940, 50 L.Ed.2d 309. 


NY.—People v. DeLoach, 297 N.Y.S.2d 220, 58 
Misc 2d 896—People v. Dworkin, 283 N.W 2d 620, 
30 N Y 2d 706, 332 N.Y.S.2d 645. 

Tex.—Guadian v. State, Cr., 420 S.W 2d 949. 

Successive searches 

(1) U.S.—Thomas v U.S., C.A.Tex., 372 F.2d 252— 
U.S. V. Maggard, C.A.Tex.. 451 F.2d 502, cert. den. 92 
S.Ct. 1330, 405 U.S. 1045, 31 L Ed.2d 587. 

(3) Other matters 

U.S.—Thomas v. U.S., C.A.Tex.. 372 F 2d 252—U S. v 
Kurfess, C A.Ill. 426 F.2d 1017, cert. den. 91 S.Ct. 
60, 400 U.S. 830, 27 L.Ed 2d 60—U S. v. Warner, 
C.A.Tex.. 441 F.2d 821—U.S. v. Mejias, C.A.Cal. 
452 F.2d 1190. 

Mail search 

U.S.—U S V. Beckley, C A.Mich , 335 F.2d 86, cert 
den. 85 SCt. 921, 380 U.S. 922, 13 L.Ed.2d 807— 

U. S. V. Odiand, CA.Wis.. 502 F.2d 148, cert. den. 
95 S.Ct. 679, 419 U.S. 1088, 42 L.Ed.2d 680—U.S. 

V. Barclift, C.A.Cal, 514 F.2d 1073, cert den. 96 
S.Ct 76, three cases, 423 U.S. 842, 46 L.Ed.2d 
63—U.S. V Glasser, C.A.Pa., 750 F.2d 1197, cert, 
den. 105 SCt. 2025, 85 L.Ed 2d 306 and 105 S.Ct. 
2148, 85 LEd.2d 504. 

U.S. V. Sohnen. D.C.N.Y., 298 F.Supp. 51—U.S. 
V. Swede, D.C.N.Y., 326 F Supp. 533. 

Neb.—State v. Hogan. 231 N.W.2d 135, 194 Neb. 207. 

(2) Standards applicable to mail moving within coun¬ 
try held not to apply. 

Mass.—Com. v. Aguiar, 350 N.E.2d 436, 370 Mass. 
490. 

N.Y.-People v. Schatz, 321 N.Y.S.2d 186, 66 Misc.2d 
381—People v. Tobiass. 330 N.Y.S.2d 824, 69 
Misc.2d 700. 

(3) The “reasonable cause to suspect” test adopted by 
statute authorizing inspection of incoming international 
mail is a practical test which imposes a less stringent 
requirement than that of “probable cause” imposed by 
the Fourth Amendment as a requirement for the is¬ 
suance of warrants. 

U.S.-U.S. V. Ramsey. 97 S.Ct. 1972, 431 U.S. 606, 52 
L.Ed.2d 617, on remand 561 F.2d 1022, 183 U.S. 
App.D.C. 129, cert. den. 98 S.Ct. 1234, 434 U.S. 
1062, 55 L',Ed.2d 762. 

(4) No different constitutional standard should apply 
merely because envelopes which are searched by cus¬ 
toms officers are mailed rather than carried into the 
country; the critical factor is that the envelopes cross 
the border and enter the country, not that they are 
brought in by one mode of transportation rather than 
another. 

U.S.—U.S. V. Ramsey. 97 S.Ct. 1972, 431 U.S. 606. 52 
LEd.2d 617, on remand 561 F.2d 1022, 183 U.S. 
App.D.C. 129. cert. den. 98 S.Ct. 1234, 434 U.S. 
1062, 55 L.Ed.2d 762. 

Searqh governed by federal, not state law 
Cal—People v. Mitchell, 26 CalRptr. 89, 209 C.A.2d 
312, cert. den. 83 S.Ct. 1902, 374 U.S. 845", 10 
L.Ed.2d 1065, remd. 65 CalRptr. 897, 43 P.2d 289, 
68 C.2d 258, on remand 79 CalRptr. 764—People 
V. Eggleston, 93 CalRptr. 776, 15 C.A.3d 1026, 
cert. den. 92 S.Ct. 569, 404 U.S. 1002, 30 L.Ed.2d 
555. 

N.Y.—People v. Sortino, 325 N.Y.S.Zd 472, 68 Misc.2d 
151. 

Persons held within statute authorizing “ofn- 
cers” to search 

U.S.-U.S. V. O’Brien, D.C Mass., 265 F.Supp. 953. 
Requirement of reasonableness 
U.S.—Marsh v. U.S.. C.A.Tex,, 344 F.2d 317—Thomas 
V. U S., C.A.Tex., 372 F.2d 252—Morales v. U.S.. 
C.A.Tex., 378 F.2d 187—Henderson v. U.S., C.A. 
Cal, 390 F.2d 805—Walker v. U.S., C.A.Tex., 404 
F.2d 900—Huguez v. U.S., C.A.Cal., 406 F.2d 
366-U.S. V. Poindexter, C.A.Tex., 429 F.2d 510— 
U.S. V. Scheiblauer, C.A.Ariz., 472 F.2d 297. 

Fla.—State v. Smith, App., 399 So.2d 22. 

N.Y.—People v. Sortino, 325 N.Y.S.2d 472, 68 Misc.2d 
151. 

Not restricted to exact time or place of entry 

U.S.-Morale.s v. U.S.. C.A.Tex., 378 F.2d 187. 


Searches under Export Control Act 
U.S—U.S. V. Marti. D.C.N.Y.. 321 FSupp. 59. 
Statute narrowly construed 
U.S.—U S V. Davis, D.C.La., 328 F.Supp 350. 
Search extends to border’s functional equiva¬ 
lents 

U S.—Almeida-Sanchez v. U S., 93 S.Ct. 2535, 413 U.S. 
266, 37 L.Ed.2d 596—U.S. v. Ramsey, Dist.Col, 
97 S.Ct. 1972, 431 US. 606. 52 L.Ed.2d 617, on 
remand 561 F.2d 1022, 183 U.S.App.D.C. 129, 
cert den. 98 S.Ct. 1234, 434 U.S. 1062, 55 L.Ed.2d 
762. 

U.S. V. Solmes, C A.Cal., 527 F2d 1370. 

U.S, V. Whitmore, D.C.Me., 536 F.Supp. 1284, 
affd. C.A, 701 F.2d 6. 

Nexus between border and object searched nec¬ 
essary 

U.S.-U.S. V. Ivey. C.A.Fla., 546 F2d 139, reh. den. 
550 F.2d 243, cert. den. 97 S.Ct. 2662, 431 U.S. 
943, 53 L.Ed.2d 263. 

Broad interpretation 

U.S—U.S. V. Mirmelli, D.C.N.J.. 421 F.Supp. 684, 
affd., CA., 556 F.2d 569. Cert. den. 98 S.Ct. 115, 
434 U.S. 832, 54 L.Ed.2d 92. 

Checkpoint 

U.S.-U.S. V. Maxwell, C.A.Cal. 565 F.2d 596—U.S. v. 
Venegas-Sapien, C.A. 5 (Tex.) 762 F,2d 417, reject¬ 
ing Untied States v. Maxwell, 565 F.2d 596. 

Limited investigatory search 
U.S.-U.S. V. Whitmire, C.A.Fla., 595 F.2d 1303, reh. 
den. 601 F.2d 586, cert. den. 100 S.Ct. 3048, 448 
US, 906, 65 L.Ed.2d 1136. 

Searches of arriving international air passengers 

I. M. V. State, App., 400 So.2d 826. 

Showing beyond “reasonable certainty” 

U.S.-U.S. V. Niver, C.A.Tex., 689 F.2d 520. 

Airport as functional equivalent of border 
U.S.-U.S. V. Niver, C.A.Tex., 689 F.2d 520—U.S. v. 
Haley, C.A. Ga., 743 F.2d 862, reh. den. 748 F.2d 
690. 

Probable cause and warrant required for curren¬ 
cy search of outgoing traveler 
U.S.—U.S. V. Bacca-Beltran, C.A.Fla., 741 F.2d 1361, 
on reconsideration 764 F.2d 747. 

Commonwealth of Northern Mariana Islands 

U.S.—Barusch v. Calvo, C.A.Guam, 685 F.2d 1199. 
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37.52. U.S.-U.S. V. Ramsey. 97 S.Ct, 1972, 431 U.S. 
606, 52 L.Ed.2d 617, on remand 561 F.2d 1022, 
183 U.S.App.D.C. 129, cert. den. 98 S.O. 1234. 
434 U.S. 1062, 55 L.Ed.2d 762. 

Henderson v. U.S., C.A.Cal, 390 F.2d 805—U.S. 
v. Glaziou, C.A.N.Y.. 402 F.2d 8, cert. den. 89 
S.Ct. 999, 393 U.S. 1121, 22 L.Ed.2d 126—U.S. v. 
Weil, CA.Ariz., 432 F.2d 1320, cert. den. 91 S.Ct. 
933, 401 U.S. 947, 28 L.Ed.2d 230—U.S. v. War- 
ner, C.A.Tex., 441 F.2d 821, cert, den! 92 S.Ct. 65, 
404 U.S. 829, 30 L.Ed.2d 58—U.S. v. Garcia, 
C.A.Tex., 452 F.2d 419—U.S, v. McDaniel, C.A. 
Tex., 463 F.2d 129, cert. den. 93 S.Ct. 3046, 413 
U.S. 919, 37 L.Ed.2d 1041. 

U.S. v. Roussel, D.C.Mass., 278 F.Supp. 908— 
• U.S. v. Pedersen. D.C.Vt., 300 F.Supp. 669. 

Tex.—Guadian v. State, Cr., 420 S.W.2d 949. 

Search sustained as border search 

(2) Other searches. 

U.S.-King V U.S., C.A.Cal., 348 F.2d 814. cert. den. 
86 S.Ct. 314, 382 U.S. 926, 15 L.Ed.2d 339—Tay¬ 
lor v. U.S., C.A.Cal, 352 F.2d 328—Ng Pui Yu v. 
U.S., C.A.Cal, 352 F.2d 626—Alexander v. U.S., 
C.A.Ariz., 362 F.2d .179, cert. den. 87 S.Ct. 519, 
385 U.S. 977, 17 L Ed,2d 439—Blefare v. U.S., 
C.A.Cal, 362 F.2d 870~Thoma.s v. U.S., C.A. 
Tex., 372 F 2d 252—Rodriguez-Gonzalez v U.S., 
C.A Cal, 378 F,2d 256—Morales v. U.S, C.A. 
Tex., 378 F,2d 187—Goiizalcz-Alonso v. U.S.. CA. 
Cal, 379 F.2d 347—Lannom v. U.S., C.A.Cal, 381 
F.2d 858, cert. den. 88 S.Ct 784, 389 U.S. 1041, 19 
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l Ed 2d 823~Walker v U S , C A Tex, 404 F2d 
<^(XJ—Areiniaga v LIS, C 4 Cal, 40^ F 2d 513, 
cert den QO S Ct 937, 397 U S 928, 25 I Ed 2d 
!08—Bloomer v US, CACal, 409 F2d 869— 
US \ Gaicia, CACal, 418 F2d 568—U S v 
Barsaloin. CA Fck , 419 F 2d 1299, cert den 90 
S Ct 1087, 397 U S 972, 25 L Ed 2d 2b5—Caslillo- 
Garma v U S , C A Cal, 424 F 2d 482—Davi<. v 
US, CATex, 43! F 2d 693, cert den 91 SCt 
473, 400 U S 997, 27 L Ed 2d 447—U S v Salmas, 
C A Tex , 439 F 2d 376-U S v Reago'-, CA Tex , 
441 F 2d 252-U S v Warner, C A fe\ , 441 F 2d 
821 cert den 92 SCt 65, 404 US 829, 30 
L Ed 2d 58—U S v Rodriguez-Lopez, C A Anz , 
441 F2d 731—US v Zito, CACal, 451 F2d 
361 

Cal—People v Mendo/a, 60 Cal Rplr 5, 251 CA2d 
835 

Fla—Morales v Stale, App 3 Dist, 407 So 2d 321 
N M —State v Gonzales, App , 637 P 2d 1237, 97 N M 
182 , 

NY-People v Dworkin, 321 NYS2d 263. 36 

A D 2d 430, alTd 332 N Y S 2d 645, 30 N Y 2d 
706, 283 N E 2d 620 

People V DcLoach, 297 N Y S 2d 220, 58 

Misc 2d 896 

NC-State v Rivard, 292 S E 2d 174, 57 NCApp 
672 

Search not sustained as border search 

(2) Other searches 

U S -Moiales v U S , C A Cal, 406 F 2d 1298—Roa- 

Rodnque/ \ U S , C A N M . 410 F 2d 1206—U S 

V Gatcia, CACal, 415 F2d IMl-Valenzuela- 
Garcia v U S , C A Cal, 425 F 2d 1170—U S v 
Hemnch. C A Cal, 499 F 2d 95—11 S v .Ander¬ 
son, C A Cal , 509 F 2d 724, cert den 95 S Ct 
831, 420 US 910, 42 L Ed 2d 840 

U S V Davis, D C La , 328 F Supp 350 
Miranda warnings held not required 
US—US V De La Cruz, CAIll, 420 F2d 1093— 
Shorter v U S , C A.Hawaii, 469 F 2d 61, cert den. 
93 S Ct 1555, 411 U.S 918. 36 L Ed 2d 310—U S, 
V. Mofictl, CATox, 522 F.2d 1379 

37.53. U S —U S V McGlnne. D C Va, 266 F Supp 
673, affd, C A„ 394 F2d 75. 

37.54, II S —Taslor v U S., C A Cal, 352 F 2d 328 
—U S. V Glaziou. CANY, 402 F 2d 8, cert 
den 89 SCt 999, 393 U.S 1121, 22 L Ed 2d 
126—U S V, Rodriguez Reinosa, CATex, 427 
F2d 150—US. V Westover, CACal, 511 F2d 
1154, cert den 95 S Ct. 2633, two cases, 422 U S 
1009, 45 L Ed 2d 673 

US V 0‘Bnen, DC Mass., 265 FSupp. 953— 
U S V McGlone, D C Va , 266 F Supp 673, afl'd. 
C A, 394 F 2d 75—U.S v Bcrard, D C Mass, 281 
FSupp 328—U.S V, Sohnen, DC NY., 298 
FSupp 51~U,S V Pedersen, DCVt, 300 
F.Supp 669—U S c Marti, D C.N Y , 321 FSupp 
59, 

N D - State v, Matthews, 216 N W 2d 90 
Warrant required to search for currency viola¬ 
tions 

US—US. V Chemaly, CAFla, 741 F.2d 1346, on 
reconsideration 764 F 2d 742. 

Not restricted to exact time or place of entry 

U S.-U S V Lincoln, C A Cdl, 494 F 2d 833, 

Border area 

U.S. V Newell, C A.Tex , 506 F 2d 401, reh. den. 
510 F 2d 384 

US. V. Cusanelli. DC Ohio, 357 FSupp. 678, 
aftd , CA . 472 F 2d 1204, ceit den 93 S,Ct 3083, 
412 U S. 953, 37 L Ed 2cl 1006 
Need not occur at border 

US-US. V Arroyave, CAFla., 477 F2d 157-US. 

V Hcwut, C.A.Fla., 724 F.2d 117 

Different rules of constitutional law 

US—U.S V 12 200-Foot Reels of Super 8mm, Film, 
Cal. 93 S Ct 2665, 413 U S 123. 37 L Ed 2d 500 

Less stringent constitutional restraints 
U S.—U S. V. Flores, C.A Puerto Rico, 477 F 2d 608, 
cert den 94 S Ct, 96, 414 U.S, 841, 38 L Ed 2d 77 


N Y —People \ Regnet, 443 N Y S 2d 642, 111 Misc 2d 
105 

Long standing historically recognized exception 

U S—U S V Ramsey, 97 SCt 1972, 431 US 606, 52 
L Ed 2d 617, on remand 561 F2d 1022. 183 US 
App DC 129, cert den 98 SCt 1234, 434 U S 
1062, 55 L Ed 2d 762 

37.55. U S -U S V Bates. C A Tex , 526 F 2d 966 

US V Berard, DC Mass, 281 FSupp 328 

37.56. US—King V US, CACal. 348 F2d 814. 
cert den 86 SCt 314, 382 US 926, 15 LEd2d 
339—Taylor \ U S. C A Cal, 352 F 2d 328-Ng 
Pui Yu V U S.. C A Cal.. 352 F 2d 626^-Ham- 
mond V U S , C A Cal, 356 F 2d 931—Rodnguez- 
Gonzalez v U S, C A Cal, 378 F 2d 256—Gonza- 
k'z-Alonso V U S, C A Cal, 379 F 2d 347—Lan- 
nom V U S , C A Cal. 381 F 2d 858, cert den 88 
SCt 784, 389 US 1041, 19 L Ed 2d 833~Enci- 
nas-Sierras v US, CA.Ariz. 401 F.2d 228— 
Walker v U S , C A Tex, 404 F 2d 900—Bloomer 

V U S . C.A Cal, 409 F 2d 869-U S v Castle. 
C.A.Anz, 409 F2d 1347, cert den 90 S Ct 443, 
396 U S 975, 24 L Ed,2d 443, reh den 90 S Ct 
760, 396 U S 1063, 24 L Ed 2d 757—Castillo-Gar- 
cia V U S , C A Cal, 424 F 2d 482—Valcnzuela- 
Garcia v U S , C A Cal. 425 F2d 117Q-U S v 
Weil, C .A Anz, 432 F 2d 1320, ceit den 91 S Ct 
933, 401 U S 947, 28 L Ed 2d 230~U S v Abar- 
ca-Espirioza, C A Cal, 440 F 2d 1354, cert den 
92 S Ct 984, 405 U S. 930, 30 L Ed 2d 805—U S 

V Zito, C A Ca!. 451 F 2d 361—U S v. De Leon, 
C A Tex , 462 F 2d 170, cert den 474 F 2d 1348, 
cert den 94 SCt 76, 414 US. 853, 38 LEd2d 
102, reh den 94 SCt 739. 414 US 1104, 38 
L Ed 2d 560—Shorter v US, CA.Hawaii, 469 
F 2d 61, cert den. 93 S Ct 1555, 411 U S 918, 36 
L Ed 2d 310—U S v Quintana-Gomez, C A Fla , 
488 F.2d 1246—U S. v Wooldndge, C A lex , 508 
F 2d 802 

U S V Sohnen, D C N Y, 298 F Supp 51—U S 

V Swede, DCNY., 326 FSupp 533-U S v 
Mam, DCNY, 321 F.Supp 59 

Ca! —People v Mitchell, 79 Cal Rptr 764, 275 C A 2d 
351, cert den 90 SCt 1394, 397 US 1053, 25 
L Ed.2d 669, cert den 92 SCt 1258, 405 U S 991. 
31 L Ed 2d 457—People v Clark, 82 Ca! Rptr 682, 
2 CA3d 510. 

Conn—State v Jennings, Super, 336 A.2d 237, 32 
Conn Sup 15 

Fla—State v Schloss, App., 341 So 2d 1024 

N Y —People v Sortmo, 325 N Y S 2d 472, 68 Misc 2d 
151—People V Tobiass, 330 NYS2d 824, 69 
Misc 2d 700 

Tex —Guadian v. State, Cr, 420 S W 2d 949 

Wis—State s Billings, App. 305 N W 2d 171, 101 
Wis,2d 663 

Probable cause shown 

(3) Other instances 

U.S-Thomas v U S, CA Anz . 363 F 2d 159—U S 

V Acosta, C A Tex , 411 F 2d 627—U S v Leyva- 
Barragan, C A Anz , 423 F 2d 669—U S v Sher¬ 
man, C A Ariz, 430 F 2d 1402, ceit den 91 S.Ct 
865, 401 US 908. 27 LEd2d 805, reh den 91 
S Cl 1249, 401 U S. 1015, 28 L Ed 2d 552—U S v 
Powell, CACal, 449 F2d 335-US v Black- 
stock, CAAnz, 451 F2d 908—U.S, v, Odland, 
CA Wis , 502 F.2d 148, cert den 95 S Ct 679, 
419 U.S 1088. 42 L.Ed.2d 68a~U.S v Smith, 
CAAnz, 503 F.2d 1037, cert den 95 S.Ct 810, 
419 US. 1124, 42 L Ed 2d 825—U S. v. Cantu, 
CATex, 510 F2d 1003. 

US V. Berard, DC Mass, 281 FSupp 328— 
U S V Cusanelh, D.C Ohio, 357 FSupp 678. affd , 
C.A, 472 F,2d 1204, cert den. 93 S.Ct 3003. 412 
U S. 953, 37 L.Ed.Zd 1006 
Further search 

U.S—Morale.s v. U.S, CATex., 378 F2d 187 

Search of vehicle 

U.S -U S V Aranda. C A.Cal, 457 F.2d 761 
Retroactive effect of decisions requiring proba¬ 
ble cause 

US—U.S V Barela, C A.Cal, 571 F2d 1108, cert, 
den 98 S.Ct 3083, 436 U S. 963, 57 L Ed 2d 1130 


37.57. Mormere need not be iafcntlHed or 
shown reliable 

US-US V Becker. D C Mass , 347 FSupp 1039, 
affd. C A, 475 F2d 1398 

Factors involved 

N M —State v Franco, App , 608 P 2d 1125, 94 N M 
243 

37.58 U S —U S V Montoya de Hernandez, Cai , 105 
set 3304, 87 LEdld 831 

Valadez v U.S, C A Te> , .35S F2d 72!—Alex¬ 
ander V U S., C A Anz , 362 F 2d 379, cert den. 
87 S Ct 519, 385 U S 977, 17 L Ed 2d 439—Rivas 
V U S , C A Cal, 368 F 2d 703, cert den 87 S Ct 
9S0, 386 U S 945, 17 L Ed 2d 875—Willi-, v U S , 
CATex, 370 F 2d 604—Thomas v US, CA 
Tex. 372 F 2d 252—Morales v U S , C A Tex , 378 
F 2d 187—Rodnguez-Conzdlez v U S , C A Cal, 
378 F 2d 256—Valenzuela Hernandez v U S , C A 
An? . 389 F 2d 460—Henderson v U S , C A Cal , 
390 F 2d 805—Maguire v U S , C A Cal. 396 F 2d 
327, cert den 89 SCt 897. 393 US 1099, 21 
L Ed 2d 792—U S v Glaziou, C A N Y , 402 F 2d 
8. ceit den 89 SCt 999, 393 U S 1121, 22 
LEd2d 126—Huguez v U S, CA.Cal, 406 F2d 
366—Stasbi V U S . C A Tex, 410 F 2d 946, app 
after remand 431 F2d 353—U S v Tsoi Kwan 
Sang, C A La , 416 F 2d 306—U S v Leyva-Barra- 
gan, CAAnz., 423 F2d 669—LIS v Mahoney, 
C A Anz, 427 F 2d 658, cert den 91 S Ct 49, 400 
U S 849, 27 L Ed 2d 87—U S v Poindexter. C A 
Tex, 429 F2d 510—US v Hill, C.A.Fla, 430 
F2d 129—US V Weil, CAAnz, 432 F2d 1320, 
cert den 91 SCt 933, 401 US 947, 28 LEd2d 
23(>~US V Markham, C A Anz, 440 F2d 1119 
—U S V Garcia, C A Tex.. 452 F 2d 419—U S v 
Mejias, C A Ca!, 452 F 2d 1190—U S v Valdez, 
CATex, 456 F2d 1140~US v Arroyave, C.A 
Fla, 477 F2d 157—US v Wilson, CAFla, 488 
F 2d 400. cert den. 94 S Ct 2397, 416 U S 989, 40 
L Ed 2d 767 

U S V O’Bnen. D C Mass, 265 F.Supp 953- 
U S V Roussel, D C Mass, 278 F.Supp 908—U S 
V, Berard, D.CMass, 281 FSupp 328—U.S v 
Cortez, DC.Cal, 281 F.Supp 888-US v. Marti, 
DCNY, 321 FSupp 59—U.S v Kayser, DC 
Ga , 322 F Supp 52 

Cal—People v Clark, 82 Cal Rptr 682, 2 C A 3d 
510—People v Duncan, 115 Cal Rptr 699, 40 
C A 3d 940 

Fla—State v Schlo.s.s, App, 341 So 2d 1024 

N Y.—People v Serabie, 273 N Y S 2d 956, 51 Misc 2d 
914, 

Tex—Guadian v State, Cr, 420 S.W2d 949 
Nervous demeanor of accomplice 

U S —U S. V Gil de Avila, C.A Cal. 468 F 2d 184, cert 
den 93 S.Ct 1428, 410 US 958, 35 LEdZd 692. 

Real suspicion required for strip search 

U.S —Henderson v U S., C.A Cal, 390 F 2d 805—U S. 
V. Summerfield, CACal, 421 F2d 684-U.S v 
Guadalupe-Garza, C A Cal, 421 F2d 876—U,S v 
Johnson, C A Cal, 425 F 2d 630, cert gr 91 SCt 
451, 400 US 990. 27 L,Ed.2d 437, motion gr 92 
S.Cl 38, 404 U.S 802, 30 L Ed 2d 35. 4.3—U S v 
Saville, CACal, 435 F.2d 871. cert den 91 SCt 
2276, 403 U S 955, 29 L Ed 2d 865. reh den 92 
S Ct. 195. 404 U S. 906, .30 L Ed.2d 179—U S. v 
Sosa, CACal, 469 F 2d 271, cert den. 93 S.Ct 
1399, 410 U S 945, 35 L Ed 2d 612—U.S. v Mast- 
berg, C A Wash. 503 F 2d 465—U.S v. Diaz., 
CA.Pa, 503 F2d 1025—US v Chase, CACal, 
503 F.2d 571. cert den 95 SCt 1332, 420 U.S 
948, 43 L Ed 2d 427 

US V Espinoza, DC Cal, 338 FSupp 1304 
Skin search must be based on compelling rea¬ 
sons 

U.S—U.S V Guadalupe-Garza, CACal, 421 F2d 
876 

Discovery of contraband during strip search 
does not validate search 

U S —U.S. V Johnson. C A.Cal, 425 F 2d 630, cert gr 
91 S.Ct 451, 400 U S 990. 27 L.Ed 2d 437, motion 
gr 92 S Ct. 38, 404 U.S H02, 30 L Ed 2d 35, 43 
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Reasonable suspicion 

U.S,—U.S. V. Maggard, C.A.Tex., 451 F2d 502, cert, 
den. 92 S.Ct. 1330, 405 U.S. 1045, 31 LEd.2d 
587—U.S. V. Wright. C.A.Tex., 476 F.2d 1027, 
cert. den. 94 S.Ct 116, 414 U.S. 821, 38 L.Ed.2d 
53—U.S, V. Quintana-Gomez, C.A.Fla., 488 F.2d 
1246—U.S. V. Lonabaugh, C.A.Tex., 494 F.2d 1257 
—U.S. V. Rogers. C.A.Tex., 504 F.2d 1079, reh. 
den. 509 F.2d 576, motion den, 95 S.Ct. 1653, 421 
U.S. 928, 44 L.Ed.2d 85, cert, den. 95 S.Ct. 2655, 

422 U.S. 1042, 45 L.Ed.2d 693—U.S. v, Chiarito, 
C.A.Fla., 507 F.2d 1098, cert. den. 96 S.Ct. 38, 423 
U.S. 824, 46 L.Ed.2d 40—U.S. v. Rodriguez-Alva¬ 
rado, C.A.Cal., 510 F.2d 1063—U.S. v. Laird, C.A. 
Ariz., 511 F.2d 1039-U.S. v. Miranda-Perez, C.A. 
5(Tex.) 764 F.2d 285. 

U.S. V. Cusanelii, D.COhio, 357 F.Supp 678, 
affd., C.A., 472 F.2d 1204, cert, den, 93 S.Ct. 3003, 

412 U.S. 953, 37 L.Ed.2d 1006. 

Ala.—Ex parte O’Leary, 417 So.2d 232, cert. den. 103 
S.Ct. 3536, 463 U.S. 1206, 77 L.Ed.2d 1387. 

N.Y.—People v. ScafTa, 365 N.Y.S.2d 475, 81 Misc.2d 
17. 

Nervous demeanor of defendant 
U.S.—U.S. V. Maggard, C.A.Tex., 451 F.2d 502, cert, 
den. 92 S.Ct. 1330, 405 U.S. 1045, 31 L.Ed.2d 
587—U.S. V. Flores, C.A.Puerto Rico, 477 F.2d 
608, cert den. 94 S.Ct. 96, 414 U.S. 841, 38 
L.Ed.2d 77. 

No general right to search persons leaving on 
domestic flights 

N.Y.—People v. Sortino, 325 N.Y.S.2d 472, 68 Misc.2d 
151 

Mistaken belief no bearing on validity 
U.S.—U.S. V. Wright, C.A.Tex., 476 F.2d 1027, cert, 
den. 94 S.Ct. 116, 414 U.S. 821, 38 LEd.2d 53. 

Actual possession justifies strip search 
U.S.—U.S. V. Flores, C.A.Puerto Rico, 477 F.2d 608, 
cert. den. 94 S.Ct. 96,414 U.S. 841, 38 L.Ed.2d 77. 

Suspicion justified detention 

U.S.—U.S. V. Lincoln, C.A.ai., 494 F.2d 833. 

Inquiry was lawful 

U.S.—-U.S. V. Martinez-Miramontes, C.A.Cal., 494 F.2d 
808, cert. den. 95 S.Ct. 176, 419 U.S. 897, 42 
L.Ed.2d 141. 

Factors considered 

U.S.—U.S. V. Garcia, C.A.Fla., 672 F.2d 1349. 

U.S. V Clymore, D.C.N.Y., 515 F.Supp. 1361. 
Inspector’s judgment subject to review 
U.S.—U.S. V. Vega-Barvo. C.A.Fla., 729 F.2d 1341, 
cert. den. 105 S.Ct. 597, 83 L.Ed.2d 706. 

The same rule with respect to 
searches applies at places considered 
the functional equivalent of border ar¬ 
eas. 

37.58a. U.S.—U.S. v. Sugnm, CA.N.Y., 732 F.2d 
25—U.S. V, Oyarzun, C,A.5(Tex.), 760 F.2d 570. 

Foreign ship anchored In U.S. harbor 

U.S.—U.S. V. Alfonso, C.A. 9(CaI.), 759 F.2d 728. 

Border officials must have particu¬ 
larized and objective basis for suspect¬ 
ing alimentary canal smuggling in or¬ 
der to detain traveler at the border for 
a period beyond the routine customs 
search.” 

37.58b U.S.—U.S. v. Montoya de Hernandez, Cal, 

105 S.Ct 3304, 87 L.Ed.2d 381. 

37,59. U.S.—Maguire v. U.S., C.A.Cal., 396 F.2d 
327, cert. den. 89 S.Ct. 897, 393 U.S. 1099, 2! 
L.Ed.2d 792—U.S. v. Glaziou, C.A.N.Y., 402 
F.2d 8, cert. den. 89 S.Ct. 999, 393 U.S. 1121, 22 
L.Ed.2d 126—U.S. v. Stornini, C.A.Puerto Rico, 

443 F.2d 833, cert. den. 92 S.Ct. 162, 404 U.S. 

861, 30 L.Ed.2d 104. 


U.S. V. McGlone, D.C.Va., 266 F.Supp 673, 
affd., C.A., 394 F.2d 75—U.S. v. Berard, D.C. 
Mass,, 281 F.Supp. 328. 

Cal.—People v. Clark, 82 Cal.Rptr. 682, 2 C.A.3d 510. 
N.Y.—People v. Serabie, 273 N.Y.S.2d 956, 51 Misc.2d 
914. 

Search held lawful 

(1) U.S,—King V. U.S., CA.Cal., 348 F.2d 814, cert, 
den. 86 S.Ct. 314, 382 U.S 926, 15 L.Ed.2d 339—U.S. 
V. Burkeen, C.A.Tenn., 350 F.2d 261, cert. den. 86 S.Ct. 
457, 382 U.S. 966. 15 L.Ed.2d 369—Leeks v. U.S., 
C.A.Cal., 356 F.2d 470—Rivas v. U.S., C.A.Cal.. 368 
F.2d 703, cert. den. 87 S.Ct. 980, 386 U.S. 945, 17 
L.Ed.2d 875—Murray v. U.S.. CACal., 403 F.2d 694- 
U.S. V. Briones, C.A.Tex., 423 F.2d 742. cert, den 90 
S.Ct. 2270, 399 U.S. 933, 26 L.Ed.2d 804—Castillo-Gar- 
cia V. U.S.. C.A.Cal., 424 F.2d 482—U.S. v. Mahoney, 
C.A.Ariz., 427 F.2d 658, cert. den. 91 S.Ct. 49, 400 U.S. 
849, 27 L.Ed.2d 87—U.S. v. Quiroz-Reyna, C.A.Cal., 
500 F.2d 1223, cert. den. 95 S.Ct. 2681, 422 U.S. 1057, 
45 L.Ed.2d 709—U.S. v. Ek, C.A.Cal., 676 F.2d 379. 

U.S. v. Roussel. D.C.Mass., 278 F.Supp. 908— 
U.S. v. Dusablon, D.C.Me., 534 F.Supp. 1368. 
Cal.—People v. Eggleston, 93 Cal.Rptr. 776, 15 C.A.3d 
1026, cert. den. 92 S.Ct. 569, 404 U.S. 1002, 30 
L.Ed.2d 555. 

N.M.—State v. Franco, App., 608 P.2d 1125, 94 N.M. 
243. 

N.Y.—People v. Dworkin, 321 N.Y.S.ld 263, 36 
A.D.2d 430, affd. 283 N.E.2d 620, 30 N.Y.2d 706. 
332 N.Y.S.2d 645. 

Government’s burden to show legality 
U.S.—U.S. v. Roussel, D.C.Mass., 278 F.Supp. 908. 
Search of body cavities on clear indication of 
smuggling 

U.S.—Huguez v. U.S., C.A.Cal., 406 F.2d 366-Mo- 
rales v. U.S., C.A.Cal., 406 F.2d 1298—U.S. v. 
Caldera, C.A.Ariz., 421 F.2d 152—U.S. v. Brown, 
C.A.Ari 2 .. 421 F.2d 181—U.S. v. Summerfield, 
C.A.Cal., 421 F.2d 684—U.S. v. Shields, C.A.Cal., 
453 F.2d 1235, cert. den. 92 S.Ct. 1615, 406 U.S., 
910, 31 L.Ed.2d 821, cert. den. 93 S.Ct. 183, 409 
U.S. 901, 34 L.Ed.2d 162—U.S. v. Shields, C.A. 
Cal., 453 F.2d 1235, cert. den. 925 S.Ct. 1615, 406 
U.S.'910, 31 L.Ed.2d 821, reh. den. 93 S.Ct. 183, 
409 U.S. 901, 34 L.Ed.2d 162. 

Cal.—People v. Eggleston, 93 Cal.Rptr. 776, 15 C.A.3d 
1026, cert. den. 92 S.Ct. 569, 404 U.S. 1002, 30 
L.Ed.2d 555. 

Search held unlawful 

U.S.—U.S. V. Scheffer, CA.Tex., 463 F.2d 567, cert, 
den. 93 S.Ct. 324, 409 U.S. 984, 34 L.Ed.2d 248, 
app. after remand 478 F.2d 837, reh. den. 480 F.2d 
925, cert. den. 94 S.Ct. 373, 414 US. 1010, 38 
L.Ed.2d 248. 

U.S. v. Pedersen, D.C.Vt.. 300 F.Supp. 669. 
N.Y.—People v. Sortino, 325 N.Y.S.2d 472, 68 Misc,2d 
151—People V. Regnet, 443 N.Y.S.2d 642, 111 
Misc.2d 105. 

Body cavity search 

U.S.—U.S. V. Castle. C.A.Ariz., 409 F.2d 1347, cert, 
den. 90 S.Ct. 443, 396 U.S. 975. 24 L.Ed.2d 443, 
reh. den, 90 S.Ct. 760, 396 U.S. 1063, 24 L.Ed.2d 
757—U.S. V. Velasquez, C.A.Cal., 469 F.2d 264, 
cert. den. 93 S.Ct. 1399, 410 U.S. 945, 35 L.Ed.2d 
612—U.S. V. Sosa. C.A.Cal., 469 F.2d 271, cert, 
den. 93 S.Ct. 1399, 410 U.S. 945, 35 L.Ed.2d 
612—U.S. V. Johnson. C.A.Cal., 469 F.2d 281— 
U.S. V. Boston, C.A.Cal., 510 F.2d 35, cert. den. 95 
S.Ct. 1994, 421 U.S. 990, 44 LEd.2d 480. 

U.S. V Himmelwright, D.C Fla., 406 F.Supp. 
889, affd., C.A., 551 F.2d 991, cert. den. 98 S.Ct. 
298, 434 U.S. 902, 54 L.Ed.Zd 189. 

Hawaii—State v, Merjil, 655 P.2d 864, 65 Haw. 601. 
Immigration and customs officers not confined 
to search for aliens 

U.S.—U.S. V. McCormick, C.A.N.M., 468 F.2d 68, cert, 
den. 93 S.Ct. 1361, 410 U.S. 927, 35 L.Ed.2d 588. 

Extent of skin search 

U.S.—U.S. V. Sosa. C.A.Cal., 469 F.2d 271, cert. den. 
93 S.Ct. 1399, 410 U.S. 945. 35 L.Ed,2d 612. 


Search not excessively intrusive 

U.S.—U.S V. Mejia, C.A.La., 720 F.2d 1378. 

page 557 

37.60. U.S.—Leeks v. U.S.. C.A.Cal., 356 F.2d 470- 
U.S. v. Marin. C.A.Cal., 444 F.2d 86. 

C.J.S, cited in U.S. v. Kayser, D.C.Ga., 322 
F.Supp. 52, 55. 

Cal.—People v. Mitchell, App., 79 Cal. 764, 275 C.A.2d 
351, cert. den. 90 S.Ct. 1394, 397 U.S. 1053, 25 
L.Ed.2d 669, cert. den. 92 S.Ct. 1258, 405 U.S. 991, 
31 L.Ed.2d 457. 

N.Y.—People v. Serabie. 273 N.Y.S.2d 956, 51 Misc.2d 
914. 

Factors involved 

U.S.—U.S. V. Soto, D.C.Tex., 518 F.Supp. 543. 

37.63. U.S.—U.S. V. Phillips, C.A.Tex., 496 F.2d 
1395. reh. den. 503 F.2d 1403. cert. den. 95 S.Ct. 
2680, 422 U.S. 1056, 45 L.Ed.2d 709, reh. den. 96 
S.Ct. 160, 423 U.S. 885, 46 L.Ed.2d 116. 

§ 255. Penalties and Actions There¬ 
for 

page 558 

43, foreign vessel entering port, etc. 

U.S.—Compania Naviera Vascongada v. U.S., C.A.La., 
354 F.2d 935. 

page 559 

45.5. U.S.—U.S. v. 87% Cases Beer (King), D.C.Ala., 
233 F.Supp. 555. affd., C.A.. 354 F.2d 935. 

page 560 

61. U.S.—U.S. v. Eight Reels of Film, D.C.Tex., 491 
F.Supp. 129. 

page 561 

72. Notice and hearing 

U.S.—Griekspoor v. U.S., D.C.Fla., 433 F.Supp. 794. 

74.5. U.S.—U.S. V. 87% Cases Beer (King), D.C.Ala., 
233 F.Supp. 555, affd., C.A., 354 F.2d 935. 

§ 256. Forfeitures 

page 562 

79.50^ Bond requirement improper 

U.S.—Wiren v. Eide, C.A.Wash., 542 F.2d 757. 

80. Power of Congress 

U.S.—One Lot Emerald Cut Stones v. U.S., Fla., 93 
S.Ct. 489, 409 U.S. 232, 34 L.Ed.2d 438. 

82. Aid in enforcing tariff regulations 

U.S.—One Lot Emerald Cut Stones v. U.S., Fla., 93 
S.Ct. 489, 409 U.S. 232, 34 L.Ed.2d 438. 

84. U.S.—Taylor v. U.S., C.A.Va.. 550 F.2d 983. 

Illegal seizure 

(3) Mere fact seizure was illegal, standing alone, does 

not immunize goods from forfeiture. 

U.S.—John Bacall Imports, Limited v. U.S,, C.A.Cal., 
412 F.2d 586. 

Statute held not invalid 

U.S.—U.S. v. One Carton Positive Motion Picture Film 
Entitled “491”, D.C.N.Y., 247 F.Supp. 450—U.S. 
v. A Motion Picture Film Entitled “I Am Curious 
—Yellow”, D.C.N.Y., 285 F.Supp. 465. 

85. U.S,—U.S. v. Gissel, D.C.Tex., 353 F.Supp, 768, 
affd., C.A., 493 F.2d 27. Cert. den. 95 S.Ct. 332, 
419 U.S. 1012, 42 L.Ed,2d 286. 

Civil remedy not to be transformed into crimi¬ 
nal penalty 

U.S.—One Lot Emerald Cut Stones v, U.S., Fla., 93 
S.Ct, 489, 409 U.S. 232, 34 L,Ed.2d 438 

Constitutionality of forfeiture proceedings 

U.S.—Lee v. Thornton, C.A.Vt., 538 F.2d 27. 

88. U.S.-Lee v. Thornton. C.A.Vt.. 538 F.2d 27. 
92. Obscene material 
(3) Invalid .statute not basis for forfeiture, 
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CUSTOMS DUTIES § 260 

Page 579 


Ll S --U S V 50 Magazines, D C R I,. 325 F Supp 3^5 

page 563 

99. False invoice as evidence of fraudulent 
intent 

US—US V Nephrite Jade, D C Mo , 325 FSupp 
986—U S V One Bag of Crushed Wheat, D C 
N Y , 166 F 562 

1. LI S -Jen Dao Chen v U S . C A Cal, 385 F 2d 
939 

§ 257. -Grounds 

page 564 

7. US—US V 1978 Cadillac El Dorado 2-Door 
Coupe, Red In Color with White Vinyl Top. Mo¬ 
tor No 6L4758Q134633, Utah License No 
VHK388, DC Utah, 489 FSupp 532 

Forfeiture of money, letters, and other doc¬ 
uments 

US—US V San Juan, D C Vt, 405 FSupp 686 

page 565 

16. Vessel calling on several ports 

US—US V 87% Cases Beer (King), D C Ala . 233 
F Supp 555, affd , C A . 354 F 2d 935 

Articles purchased in United States 

U S ~U S V. 87% Cases Beer (King), D C Ala , 233 
F.Supp 555, affd . C A , 354 F 2d 935 

page 566 

22, US—US V One (1) 1963, Hatteras Yacht Ann 
Mane, C A Fla , 584 F2d 72 

page 567 

29. U.S—John Bacall Imports, Limited v U,S , D C 
Cal, 287 FSupp 916, affd m part, revd in part 
on oth grds. C A , 412 F 2d 586. 

Country of origin 

U S —U S. V 100 Pieces, More or Less, Style 200, 
Artificial Knees, D C Cal, 283 F.Supp 409 

30. US—US V One 1974 Jeep, Serial No 
J4F835TE17237, California License No 903 
KDM, CA.Cal, 536 F2d 1285 

32. Determination of obscenity 

U S —U S V Various Articles of Ob.scene Merchandise, 
Schedule No 2098, D.C N Y, 536 F.Supp 50 

(2) National standards applied 

U S —U S V A Motion Picture Film Entitled “I Am 
Curious—Yellow", C.A N.Y.. 404 F2d 196 
U.S. V 392 Copies of Magazine Entitled “Exclu¬ 
sive”. DCMd„ 253 F.Supp 485, affd,, C A,. 373 
F 2d 633, revd on oth grds. 88 S Ct 235, 389 U S 
50, 19 LEd 2d 49—U.S, v, 56 Cartons Containing 
19,500 Copies of Magazine Entitled “Hellenic 
Sun", D C Md , 253 F.Supp 498, affd., C A , 373 
F.2d 635, revd on oth grds 88 S Ct. 233, 389 U S 
47, 19 LEd 2d 46—U S v. One Carton Positive 
Motion Picture Film Entitled “491", D C.N Y., 248 
FSupp 373 

(3) Other matters 

U S.—U S V. 25,000 Magazines, Entitled “Revue", 
D.CMd., 254 F.Supp 1014, affd., C.A, 381 F.2d 
821—US. V One Reel of 35mm Color Motion 
Picture Film Entitled “Smderella" Sherpix, Inc, 
D.C N.Y , 369 F.Supp 1082, affd., C.A .491 F 2d 
956. 

Statute held valid 

U S.-U.S V. Thirty-Seven (37) Photographs, Cal,, 91 
S Ct. 1400, 402 U S 363, 28 L.Ed 2d 822, reh. den 
91 SCt 2221, 403 US 924, 29 LEd 2d 702. 
Doherty v. U S, 500 F.2d 540, 205 Ct Cl 34. 
U S V One Carton Positive Motion Picture Film 
Entitled “491", C A N.Y , 367 F.2d 889 
U.S. V LCKX) copies of Magazine Entitled “Sol¬ 
is", D.C.Md.. 254 F.Supp 595. 

Film held not obscene 

U S —U.S, V One Carton Po.sitive Motion Picture Film 
Entitled “491", C.A N.Y., 367 F,2d 889—U.S v A 


Motion Picture Film Entitled "I Am Curious—Yel¬ 
low", C AN Y , 404 F2d 19t» 

Necessity for admission into United States 

Md —U S V 4,400 Copies of Magazines, Entitled "Cov¬ 
er Girl" and ‘Exciting", D C Md , 276 F Supp 
902 

Books held obscene 

U S —U S V Four (4) Books. D C Ca!. 289 F Supp 
972 

Private use 

US—US V Thirty-Seven (37) Photographs, Cal. 91 
set 1400, 402 U S 363, 28 L Ed 2d 822, reh den 
91 SCt 2221, 403 US 924. 29 L Ed 2d 702 
U S V Various Articles of Obscene Merchandise, 
Schedule No 2098, DCNY, 536 FSupp 50 

§ 258. -Forfeiture of Vessel or 

Other Carrier 

page 568 

37. Simple failure to report 

U S —Lee v Thornton, D C Vt. 370 F Supp 312, vac 
on oth grds 95 SCt 853, 420 US 139, 43 

L.Ed 2d 85, on remand 398 F Supp 970, revd on 

oth grds, CA. 538 F2d 27 

40. Importing merchandise not subject to duty 

U S —Lee v Thornton, D C Vt, 370 F Supp 312, vac 

on oth grds 95 SCt 853, 420 US 139, 43 

L Ed 2d 85. on remand 398 FSupp 970, revd on 

oth grds, C A , 538 F 2d 27 

Receipt by mail 

US—US V One 1974 Jeep, Serial No 
J4F835TE17237, California License No 903 KDM, 
CA.CaL, 536 F.2d 1285 

41. Article does not have to be on vehicle 

US—US V One 1976 Mercedes 450 SLC. CAFla, 

667 F2d 1171. 

page 569 

42. U S —E A Shipping Co, Inc v Bazemore, C A 
Fla, 617 F 2d 136 

43. US—US V One 1974 Jeep, Serial No 
J4F835TE17237, California License No 903 
KDM, C A.Cal, 536 F 2d 1285 

§ 259. -Forfeiture as Affected 

by Rights of Third Persons 

page 570 

50. U.S —U S. V One 1957 Rockwell Aero, Com¬ 
mander 680 Aircraft, Vin. No. 680-515-186, FA A 
No N6247D. C A.N M , 671 F 2d 414 

§ 260. - Enforcement of Forfei¬ 

ture in General 

page 572 

67.50. Particular statutory requirement held 
not jurisdictional 

U S.—U S, V, 1,000 Copiei. of Magazine Entitled “Sol¬ 
is", D.CMd, 254 FSupp 595 

No mandatory waiting period for customs offi¬ 
cials 

U S.—Boston V, Stephens, D C Ohio, 595 F Supp 1000 

69, US—US V, One 1951 Douglas DC-6 Aircraft, 
CATenn, 667 F2d 502, cert den 103 S.Ct 
2451, 462 US. 1105, 77 LEd 2d 1332 

71. US—US V. One 1974 Jeep, Serial No 
J4F835TE17237, California License No 903 
KDM, C.A Cal, 536 F.2d 1285 

page 573 

78. Libel under Admiralty Rules 

U S.—U S V One Carton Positive Motion Picture Film 
Entitled “491", DCNY, 247 FSupp 450. revd. 
on oth grds., C.A. 367 F.2d 889. 

79. U S —U.S V One Carton Positive Motion Picture 
Film Entitled “491", DCNY, 247 F.Supp 450. 
revd, on oth. grd.s, C A, 367 F,2d 889 


83.5. Procedure for forfeiture held not dis¬ 
criminatory 

LIS—US V l.(XX) Copies of Magazine Entitled “Sol¬ 
is". D C Md 254 F Supp 595 

84. Promptly or expeditiously 
US V Thirly-Six Thousand, One Hundred and Twenty- 
Five Dollars (S36,125 0{)) in US Currency. DC 
La. 510 FSupp 303 

page 574 

The collector must act with dispatch 
in reporting the seizure or violation to 
a government attorney. 

85.5. US-Sarkisian v US. C A Colo . 472 F2d 
468, cert den 94 SCt 291. 414 U.S 976. 38 
L Ed 2d 219 

Unreasonable delay shown 

U S —Boston V Stephens. D C Ohio, 395 FSupp KXJO 

page 575 

99. LI S —U S V One Reel of 35mm Color Motion 
Picture Film Entitled “Sinderella". Sherpix, Inc, 
C A N Y , 491 F 2d 956—U S v Hall, C A Wash . 
521 F 2d 406 

2. US —US V One Reel of 35mm Color Motion 
Picture Film Entitled “Sinderella" Sherpix, Inc, 
D C N Y , 369 F Supp 1082, affd., C A . 491 F 2d 
956 

page 576 

When imported material is seized on 
the ground it is obscene the addressee 
may make an unsupported claim that 
the material is not obscene and the 
burden is then on the government to 
institute proceedings and plead that it 
is obscene.’" 

12.10. U S —U S V One Book Entitled "The Adven¬ 
tures of Father Silas," DCNY., 249 F.Supp 911 

Delay of proceedings as precluding forfeiture 
unless caused by claimant 
US—US V Thirty-Seven (37) Photographs, Cal, 91 
S Ct 1400, 402 U S 363, 28 L Ed 2d 822. reh den 
91 set 2221, 403 US, 924, 29 L Ed.2d 702 
U S V 77 Cartons of Magazines, C A Ca!, 444 
F2d 80 

page 577 

31. Testimony of witnesses to establish pru¬ 
rient interest 

U S.—U.S v One Carton Positive Motion Picture Film 
Entitled “491", DCNY, 247 FSupp 450, revd, 
on oth grd.s , C A , 367 F 2d 889 

Burden of proving obscenity 

U s —U S. V One Book Entitled “The Adventures of 
Father Silas," D.CN.Y., 249 F.Supp 911 

page 578 

38. Intent 

U S —One Lot Emerald Cut Stones v U S, Fla, 93 
set 489, 409 U S 232, 34 L.Ed.2d 438 

Obscenity rebuttal 

U.S—U.S V Miscellaneous Pornographic Magazines, 
D C Ill, 400 F.Supp 353 

page 579 

45. Obscenity 

(3) Other matters 

U S—U S v 392 Copies of Magazine Entitled “Exclu¬ 
sive", DCMd, 253 FSupp. 485, affd, CA. 373 
F 2d 633, revd on oth grds 88 S Ct. 235, 389 U S 
50, 19 L Ed,2d 49—U S. v 1.000 Copies of Maga¬ 
zine Entitled “Solis", D,D Md., 254 F Supp 595 
54. U S.—U S, v. Miscellaneous Pornographic Maga¬ 
zines. D C III, 400 F.Supp 353 
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§ 260 CUSTOMS DUTIES 

Page 579 


55. U.S.—U.S. V One Carton Positive Motion Picture 
Film Entitled “491". D.C.N.Y., 247 F.Supp 450, 
revd. on oth. grds., C.A., 367 F.2d 889—U.S. v. 
One Reel of 35mm Color Motion Picture Film 
Entitled “Sinderella” Sherpix, Inc., D.C.N.Y., 369 
F.Supp. 1082, affd., C.A., 491 R2d 956 

page 580 

62. U.S.—U.S. V One Reel of 35mm Color Motion 
Picture Film Entitled “Sinderella”, Sherpix, Inc., 
C.A.N.Y.. 491 F.2d 956, 

63. U.S.—U.S. V. One Sorrel Quarter Horse Mare 
Named “Kittygong", C.A.Tex., 407 F.2d 1334— 

U. S. V. One Lot Emerald Cut Stones and One 
Ring, C.A.Fla., 461 F.2d 1189, affd. 93 SCt. 489, 
409 U.S. 232, 34 L.Ed.2d 438. 

70. U.S.—U.S. V. Eight Reels of Film, D.C.Tex., 491 
F.Supp. 129. 

page 581 

95.5. U.S.—U.S. V. One Carton Positive Motion Pic¬ 
ture Film Entitled “491”, D.C.N.Y., 248 F.Supp. 
373—U.S. V. Nephrite Jade, D.C.Mo., 325 F.Supp. 
986. 

Importation of obscene articles 

U.S.—U.S. V. 392 Copies of Magazine Entitled “Exclu¬ 
sive", D.C.Md., 253 F.Supp. 485, affd., C.A.. 373 
F,2d 633, revd. on oth. grds. 88 S.Ct. 235, 389 U.S 
50, 19 L.Ed.Zd 49—U.S. v. 56 Cartons Containing 
19,500 Copie.s of Magazine Entitled "Hellenic 
Sun". D.C.Md., 253 F.Supp. 498, affd., C.A., 373 
F.2d 635. revd. on oth. grds. 88 S.Ct. 233. 389 U.S. 
47. 19 L.Ed.2d 46—U.S. v. 127,295 Copies of 
Magazines, More or Less, Entitled “Amor", D.C. 
Md., 295 F.Supp. 1186. 

Obscenity 

U.S.—U.S. V. One Carton Positive Motion Picture Film 
Entitled "491". D.C.N.Y., 247 F.Supp. 450, revd, 
on oth. grds., C.A., 367 F.2d 889—U.S. v. 1,000 
Copies of Magazine Entitled "Solis", D.C.Md., 254 
F.Supp. 595—U.S. V. 25,000 Magazines, Entitled 
"Revue", D.C.Md., 254 F.Supp. 1014, affd., C.A., 
381 F.2d 821—U.S. v. One Carton Positive Motion 
Picture Film Entitled, "Technique of Physical 
Love", D.C.La., 314 F.Supp. 1334—U.S. v. Miscel¬ 
laneous Pornographic Magazines, Pieces of Porno¬ 
graphic Ad Matter with Hard Core Illustrations 
and Films, D.C.Ill., 526, F.Supp. 460. 

Voluntariness of consent 

U.S.—U.S. V. Hall. CA.Wash., 521 F.2d 406. 

page 582 

On the other hand sufficient instruc¬ 
tions should be given.^^ 

6.5. Instructions held proper or improperly re¬ 
fused 

U.S.—Jen Dao Chen v. U.S., C.A.Cal., 385 F.2d 939. 

7.5. U.S.—U.S V. One Carton Positive Motion Pic¬ 
ture Film Entitled "491" D.C.N.Y, 247 F.Supp. 
450, revd. on oth. grds., C.A., 367 F,2d 889—U.S. 

V. One Book Entitled “The Adventures of Father 
Silas", D.C.N.Y, 249 F.Supp. 911—U.S. v. 392 
Copies of Magazine Entitled "Exclusive’’, D.C. 
Md., 253 F.Supp. 485, affd., CA, 373 F.2d 633, 
revd. on oth. grds. 88 S.Ct. 235, 389 U.S 50, 19 
L.Ed.2d 49. 

Delay in seizure of film not unreasonable 

U.S.—U.S. V. One Carton Po.sitive Motion Picture Film 
Entitled “491”, D.C.N.Y., 248 F.Supp. 373. 
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Under the doctrine of collateral 
estoppel, a forfeiture proceeding will 
be barred by a prior criminal prosecu¬ 
tion only where all of the elements of 
forfeiture were resolved against the 
government^*'* 


21.5. Forfeiture proceeding not barred 

U.S —One Lot Emerald Cut Stones v. U.S., Fla, 93 
S.Ct. 489, 409 U.S. 232, 34 L.Ed.2d 438 
U.S. V Kismetoglu, C.A.Cal., 476 F.2d 269. 

27.5. Findings held not clearly erroneous 

U.S.—U.S. V. Wagner, C A.Cal, 434 F.2d 627. 

§ 263. Remission or Release of For¬ 
feiture or Penalty 
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45.50. Duty to advise and allow petition 

U.S.—Lee v. Thornton, D.C.Vt., 370 F.Supp. 312, vac. 
on oth. grds. 95 S.Ct. 853, 420 U.S 139, 43 
L.Ed.2d 85, on remand 398 F.Supp. 970, revd. on 
oth. grds., C.A., 538 F.2d 27. 

Statute as not excluding action for damages 

U.S.—States Marine Lines, Inc. v. Shultz, C.A.S.C, 498 
F.2d 1146. 

45.55. Not reviewable 

U.S.—U.S. V. One 1973 Dodge Maxivan Truck VIN 
B25AE3X029937, D.C.Fla., 365 F.Supp. 833. 

Hearing by official not directly involved 

U.S.—Lee v. Thornton, D.C.Vt., 370 F.Supp. 312, vac. 
on oth. grds. 95 S.Ct 853, 420 N.S. 139, 43 
L.Ed.2d 85, on remand 398 F.Suppi 970, revd. on 
oth grds., C.A., 538 F.2d 27. 

46. U.S.—U.S. V. Eight (8) Rhodesian Stone Statutes. 
D.C.Cal.. 449 F.Supp. 193. 

47. Letter not petition 

U.S.—U.S V. Eight (8) Rhodesian Stone Statutes, D.C. 
Cal., 449 RSupp. 193. 

50. Right to prompt hearing not satisfied 

U.S.—U.S. v. Eight (8) Rhodesian Stone Statutes, D.C. 
Cal., 449 F.Supp. 193. 

53. U.S.—Welker v. U.S.. C.A.Cal., 664 F.2d 1384. 
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§ 264. Custody and Disposition of 
Property Seized or Forfeit¬ 
ed 

62. Statutory requirements to be complied 
with 

U.S.—Lee v. Thornton, D.C.Vt., 370 F.Supp. 312, vac. 
on oth. Sid's. 95 S.Ct. 853, 420 U.S. 139, 43 
L.Ed.2d 85, on remand 398 F.Supp. 970, revd. on 
oth. grds., C.A.. 538 F.2d 27; 

62.5. Return of particular property granted 

U.S.—U.S. v. Katz. D.C.N.Y., 238 F.Sopp. 689. 

Return of particular property denied 

U.S.—U.S. v. Katz. D;C.N.Y., 238 F.Supp. 689—U.S. 
v. Epstein, D.C.N.Y., 240 F.Supp. 84. 

62.10. U.S.—Cherry v. Secretary of Treasury of U.S., 
D.C.N.Y., 460 F.Supp. 606. affd-. S.Ct. 99 S.Ct. 
2153, 441 U.S. 938, 60 LEd.2d 1040. 

62,15. U.S.—B. Wilmsen, Inc, v. Consolidated Novel¬ 
ty Co., D.C.N.Y., 251 F.Supp. 874—John Bacall 
Imports, Limited v. U.S., D.C.Cal., 287 RSupp. 
916, affd. in part, revd. in part on oth. grds. C.A., 
412 R2d 586 

63. Release of materials found not obscene 

U.S.—U.S. v Reliable Sales Co.. CA.Md., 376 F.2d 

803. 
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69. U.S.—Lee v. Thornton, D.C.Vt., 370 F.Supp. 312, 
vac. on oth. grds 95 S.Ct. 853, 420 U.S. 139, 43 
L.Ed.2d 85, on remand 398 F.Supp. 970, revd on 
oth. grds, C.A., 538 F.2d 27. 

§ 266. Reward.s 
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81. “Original information** construed 

U.S.-Cornman v, U.S., 409 F2d 230, 187 Ct.CI 486, 
cert. den. 90 S.Q. 435, 396 U.S. 960, 24 L.Ed.Zd 
424 
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84.20. U.S.—Praters Valve & Fitting Co. v. U.S., 347 
F2d 990, 172 Ct.CI. 57. 

Condition precedent 

U.S—Taylor v U.S., C.A.Va, 550 F.2d 983. 

84.30. Provisioh limiting award regardless of 
value of recoveries construed 

U S.—Comman v. U.S., 409 F.2d 230, 187 Ct.CI. 486, 
cert. den. 90 S.Ct. 435, 396 U.S. 960, 24 L.Ed.2d 
424 
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CUT. 

As a Verb 

—Present Tense. 

20.5. Similarly expressed 

(1) “Cut" implies to gash or to slash. 

Tex.—Blount v. State, Cr.App., 376 S.W.2d 844, 848, 
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As an Adjective 

Other phrases. 

Additional phrases are set out in the 
note.**’* 

82.5. Phrases 

(1) "Cut and cover conduit” is waterway constructed 
by surface excavation of deep cut in sub-surface wherein 
concrete conduits are built, thereafter covered with 
earth and the entire excavation Refilled.—Kimberly- 
Clark Corp. V. Power Authority, 316 N Y.S.2d 68, 71, 
35 A.D.2d 330. 

(2) "Cutting tap” forms threads by cutting away the 
metal with cutting teeth.—Bendix Corp. v. Balax, Inc., 
C.A.Wis., 421 F.2d 809, 811. 

CUTIS MARMORATA. 

“Cutis marmorata” is a condition 
where the hands become mottled and 
red upon exposure to cold.®^ * 

86.5. Pa.—Skilton v. Enders Food Market, Inc., 405 
A.2d 1381, 1382, 46 Pa.Cmwlth. 255. 
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CYANOSIS. A bluish or purplish co¬ 
loration of the skin and mucous mem¬ 
brane due to deficient oxygenation of 
the blood in the lungs or to an abnor¬ 
mally great reduction df the blood in 
its passage through the capillaries.'*****’ 

98.50. U.S.—Aetna Life Ins. Co. v. Kegley, C.A.Tex., 
389 F.2cf 348, 354,, 28 A.L.R.Sd 400. 

Similarly expressed 

Cyanosis is a change in the color of the blood caused 
by the presence of venous blood in dilated superficial 
blood vessels, in which an abnormally high percentage 
of the hemoglobin has lost its oxygen. 

U.S.—Aetna Life Ins. Co, v. Kegley, supra 
As not contusion or wound 
U.S.—Aetna Life Ins. Co. v. Kegley, C.A.Tex., 389 
F.2d 348, 353, 356, 28 A.L.R.3d 400 
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CYSTOCELE. A falling down of the 
bladder.^^*** 

24.30. Miss.—Missis-sippi Nursing Home v, Sessums, 
180 So.2d 157, 158, 253 Miss. 797. 

CYSTOSCOPY. 

“Cystoscopy” is a procedure by 
which the parts of the urinary system 
are , examined by looking through a 
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specially-constructed instrument called 
the cystoscope."*^^'^ 

24.69. Minn —Pomush \ McGroarty, 285 N W 2d 
91, 92 

CYSTOTOMY A '‘cystotomy” in¬ 
volves an actual incision of the urinary 
bladder, and is not merely a diagnostic 
procedure.*"^ 

24.7D. Wis—Fehrman v Smirl, 13! N W 2d 314. 
319, 23 Wis 2d 645 
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D. 

D and C signifies dilation of the 
cervix and curettage of the cavity of 
the uterus, used as a diagnostic and 
therapeutic procedure in obstetrics and 
gynecology."' . 

33.1. Md -Vios V State, 246 A 2d 313, 315, 5 Md 
App 200 

It involves scraping the uterus and 
making a slide to determine if the lin¬ 
ing IS cancerous.Also called a fro¬ 
zen section."'^ ^ 

33.2. Cal-Cline v Lund. 107 Cal Rptr 629. 632, 31 
C A.3d 75.5 

33.3. Cal -CIme v Lund. 107 Cal Rptr 629, 632, 31 
CA 3d 755, 

DAM. 
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Phrases: 

Additional phrases are set out in the 
note.«^' 

86.1. Phrases 

(1) “Fixed crest dam" is one so construed that crest 
of dam IS normally submerged below surface of river 
water flowing over it —Beeler v US, D.C Pa, 256 
FSupp 771, 772 

page 600 

DAMAGE. 

As a Noun 

Damage by the elements. 

14. As including damage resulting from earth¬ 
quake 

Alaska-U.S v Henry, 427 P 2d 584, 585 

DAMAGES 

§ i. Damages Generally 
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1. US —Tinnerholm v, Parke Davis & Co , D C N Y., 

285 F Supp 432, affd C A , 411 F 2d 48 

t 

Similar definitions 

(4) Tex.—McRae v, Lmdale Independent School 
Dist., Civ,App, 450 S.W 2d 118, err ref no rev err 
(8j U.S—Richard Const. Co. v, Monongahela & 
Ohio Dredging Co , D C.Pa , 284 F Supp 290, mod on 
oth, grds, CA„ 407 F2d 1170 
La—Dupas v. City of New Orleans, App, 36! So 2d 
911, writ den Sup, 364 So,2d 121, cert den 99 
S.Ct 1534, 440 U.S 971, 59 L.Ed 2d 788. " 

N M.—Public Service Co, of New Mexico v Jasso, 
App., 635 P2d 1003, 96 N M. 800 

2. U.S.—Frankel v. US., D.C Pa., 321 FSupp 1331, 

affd.. C.A. 466 F,2d 226 
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2.5. Alaska—Luth v Rogers & Bahler Const Co , 
507 P 2d 761 

Or —Cartel v Wolf Creek Highway Water Dsst, 635 
P 2d 1036, 54 Or App 569 

2.10. Measure of injury 

US—Kozar v Chesapeake & O R> Co, CA Mich, 
449 F2d 1238 

2.15. Colo —Houser \ Eckhardi, App , 506 P 2d '751 

Mom—Lovely v Burroughs Corp . 527 P 2d 557, 165 

Mont 209. app after remand 548 P 2d 610, 169 
Mont 454 

5.50. Distinct from ordinary economic loss 

Ill—Bi-Petro Refining Co, Inc v Hartness Painting, 
Inc , 4 Dist, 458 N E 2d 209. 76 Ill Dec 70, 120 
Ill App 3d 556 

6, Mo —C.J.S. cited m Owen v Owen, ,App, 642 
SW2d 410, 417 

§ 2. Particular Classes and Descrip¬ 
tions of Damages 
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16. U S —C.J.S. cited m Weider v Hoffman, D C 
Pa , 238 F Supp 437, 445 

An? —C.J.S. cited in State v Griswold, 446 P 2d 467, 
470, 8 Anz App 361 

19.5. .4n2 —C.J.S. quoted at length in U S Fidelity 
& Guarant) Co \ Davis, 413 P 2d 590, 594, 3 
Anz App 259 

Ga-DeJong v Stern, 292 SE2d 115. 162 GaApp 
529 

Mo—Schmidt v Central Hardware Co, App, 516 
S W 2d 556 

Neb—Prather v Eisenmann, 261 N W'2d 766, 200 
Neb I 

23. U S.—Kapuschinsky v US, DC SC, 259 
F Supp 1 
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26. Wash.—Rasor v Retail Credit Co, 554 P2d 
1041, 87 Wash 2d 516 

30. Anz —C.J.S. cited in State v Griswold, 446 P 2d 
467, 470, 8 Anz App 361 

Similar definitions 

(3) N J —Jones v Sportelh, 399 A 2d 1047, 166 N J 

Super 383 

30.5. Va -Giant of Va , Inc v Pigg, 152 S E 2d 271, 
207 Va 679 

30.10. .Anz—C.J.S. cited in Stale'v Griswold, 446 
P 2d 467, 470, 8 Anz App 361 

31. May be either “general” or “special” dam¬ 
ages 

U S —Welder v. Hoffman, D C Pa., 238 F Supp 437 
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31.15. Cal.—Merlo v. Standard Life & Acc Ins Co. 
of California, 130 Cal.Rptr 416. 59 C.A 3d 5 

Distinction stated 

(2) Other statements. 

Fla—Fisher v City of Miami, 172 So 2d 455 

N.Y -James v Powell, 279 N Y S 2d 10, 19 N Y 2d 
249, 225 N.E2d 741 

33. U.S.—C.J.S. quoted in Clark v Ferro Corp, D.C. 
Tcnn , 237 F.Supp 230, 239~C.J.S. quoted m DP 
Service Inc v AM Intern., D C Ill. 508 F Supp 
162, 166 

Similar definitions 

(2) U S —C.J.S. cited in Hycei, Inc v American 

Airlines, Inc, D CTex , 328 F Supp 190, 193 

33.5. N C —Piedmont Plastics, Inc v. Mize Co., Inc , 
293 SE2d 219, 58 NCApp 135. 

34. U.S —C.J.S. quoted in Clark v Ferro Corp., D C 
Tenn., 237 FSupp. 230, 239 

35. U S,—C.J.S, quoted in Clark v Ferror Corp, 
D.C Tenn , 237 F Supp 230, 239—C,J.S. cited in 
Hycei, Inc v, American Airlines, Inc, DC Tex., 
328 FSupp 190, 193. 
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46. Similarly defined 

(3) La—General Acc Fire & Life Assur Corp v 
Humble Oil & Refining Co, App, 243 So 2d 865 
48, Gd —Cohen v Garland, 167 S E 2d 599. 119 Ga 
App 333 
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54. Hawaii—Ellis v Crockett, 451 P 2d 814, 51 Haw 
45, 86 

55. U S —Haves v Irwin, D C Ga , 541 F Supp 397, 
affd C A , 729 F 2d 1466, two cases, reh den 733 
F 2d 908, two cases, cert den 105 S Ct 185. 83 
L Ed 2d 119, two cases 

Cal —Myers v Stephens, 43 Cal Rptr 420, 233 C A 2d 
104* 

Tex —Anderson Development Corp v. Coastal Stales 
Crude Gathering Co, Civ .App , 543 S W 2d 402, 
err ref no rev err 

Similar definitions 

(8) Fla—Florida Power Corp v Zenith Industries 
Co, App, 377 So 2d 203 

Ga —Georgia Power Co v Womble, 256 S E,2d 640, 
150 GaApp 28 

Hawaii—Ellis v Crockett, 451 P2ci 814, 51 Haw 45, 
86 

La —Boswell \ Roy 0 Martin Lumber Co, Inc , 363 
So 2d 506 

Mo,—Condos v Associated Transports, Inc , App , 453 
S W 2d 682 

Utah-Pnnce v Peteison, 538 P2d 1325 
Justification 

N Y —Mornson v National Broadcasting Co , 266 
N Y S 2d 406, 24 A,D 2d 284, revd on oth grds 
227 N E 2d 572, 19 N Y,2d 453, 280 N Y S 2d 641 

56. U S —M F Patterson Dental Supply Co v Wad- 
ley, CAOkl, 401 F2d 167 

Ala —Crommehn v Montgomery Independent Telecast¬ 
ers. Inc, 194 So,2d 548, 280 Ala 391 
Cal —Myers v. Stephens, 43 Cal.Rptr 420, 233 C.A 2d 
104 

Del —Guthndge v Pen-Mod, Inc , Super, 239 A 2d 
709, 714 

La—Anderson v Welding Testing Laboratory, Inc, 
304 So 2d 351 

Mo—Parsons Const Co v Missouri Public Service 
Co, 425 SW2d 166, 173 

Tex.—Sherrod v Bailey, Civ App, 580 S W 2d 24, err 
ref no rev err 

Utah—Cohn v. J C. Penney Co. Inc , 537 P 2d 306. 

Similar definitions 

(3) Tex —Sterling Projects, Inc v Fields, Civ.App , 
530 S W 2d 602, 

General compensatory damages 
Del —Guthndge v, Pen-Mod, Inc, Super., 239 A.2d 
709 
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59. Utah—Ranch Homes, Inc v Greater Park City 
Corp, 592 P 2d 620 

66. Or-Mclntire v. Gray, 593 P2d 1273, 39 Or 
App. 861 

page 621 

81. Wis—Martinson v Brooks Equipment Leasing, 
Inc, 152 N W 2d 849, 36 Wis.2d 209, reh den, 
154 N W.2d 353, 36 Wis 2d 209 

82. Fla—Robinson v Loyola Foundation, Inc,, App, 
236 So 2d 154 
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85. Mo—McClellan v. Highland Sales & Inv. Co, 
484 S W 2d 239 

N J —Gray v Serruto Builders, Inc., 265 A 2d 404, 110 
NJ Super 297 

Similar definitions 

<4) N Y —Shearing v, City of Rochester, 273 N.Y. 
S 2d 464, 51 Misc 2d 436 
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85.5. Fla.—Lassiter Internationa! Union of Operat¬ 
ing Engineers, 349 So.2d 622. 

Similar definitions 

(5) Additional definitions. 

Neb.—Mathis v. State, Dept, of Roads, 135 N.W.2d 17, 
178 Neb, 701. 

86 . La.—Meador v Toyota of Jefferson, Inc., 332 
So 2d 433. 

88. Pecuniary injury 

Ill.—Keel V. Compton. 256 N.E.2d 848, 120 Ill.App.2d 
248. 

90. Hawaii—Ellis v, Crockett. 451 P.2d 814, 51 Haw. 
45, 86. 
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92.5. Kan.—C.J.S. cited in McAlister v. Atlantic 
Richfield Co, 662 P.2d 1203, 1211, 233 Kan. 252. 

Similarly expressed 

W.Va.-Jordan v. Bero, 210 S.E2d 618, 158 W.Va 28. 
93. N.Y.-C.J.S. cited in Hogan v. Herald Co.. 446 
N.Y.S.2d 836, 842. 84 A.D.2d 470, afTd. 444 
N.E.2d 1002, 58 N.Y.2d 630, 458 N.Y.S.2d 538. 
96. Cal.—Carter v. Agricultural Ins. Co., 72 Cal.Rptr 
462, 266 C.A.2d 805. 

Similarly defined 

(1) Cal.—Wetherbee v. United Ins. Co. of America, 
95 Cal.Rptr. 678, 18 C.A.3d 266. 

99. Idaho—C.J.S. cited in Olson v. Quality Pak Co., 
469 P.2d 45, 48. 93 Idaho 607. 

Miss.—C.J,S. cited in Bridges v. Land, 252 So.2d 209, 

211 . 
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4. La.—Roy v. Schneider, App., 367 So.2d 1314. 

Mo.—Parson.s Const. Co. v. Missouri Public Service 
Co., 425 S.W.2d 166, 17.3. 

Travelers Indem. Co. v. Chumbley, App., 394 

S.W.2d 418, 19 A.L.R.3d 1043—Condos v. Associ¬ 
ated Transports, Inc., App., 453 S.W.2d 682. 
Or.-Fredenck v. Haller. 601 P.2d 896. 42 Or.App. 857. 
Tex.—C & H Transp. Co. v. Wright, Civ.App., 396 
S.W.2d 443, err, ref, no rev. err. 

Similarly defined 

(1) U,S.—M. F. Patterson Dental Supply Co. v. Wad- 
ley, C.A.Okl.. 401 F.2d 167, 

Ala.—Crommclin v. Montgomery Independent Telecast¬ 
ers, Inc., 194 So.2d 548. 280 Ala. 391. 

(5) U.S.—DP Service, Inc. v. AM Intern,, D.C.Ill., 
508 FSupp. 162. 

Hawaii—Ellis v. Crockett, 451 P.2d 814, 51 Haw. 45, 
86 . 

Tex.—Central Freight Lines, Inc. v. Clarke & Courts, 
Inc,, Civ.App., 413 S.W,2d 927, err. ref. no rev. err. 
Utah—Cohn v. J. C. Penney Co., Inc., 537 P.2d 306. 
Special damages shown 
N.D.—Johnson v, Monsanto Co., 303 N.W.Zd 86. 
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6. U.S.—C.J.S. cited in Hycel, Inc. v. American Air¬ 
lines. Inc., D.C.Tex., 328 F.Supp. 190, 193. 

8. U.S.—C.J.S. cited in Hycel, Inc. v. American Air- 
line.s. Inc., D.C.Tex., 328 F.Supp. 190, 193. 

Cal.—Myers v. Stephens, 43 Cal.Rptr. 420, 233 CA.2d 
104. 

Hawaii—Ellis v. Crockett, 451 P.2d 814, 51 Haw, 45, 

86 . 

N.M.—Pecos Const. Co. v. Mortgage Inv. Co. of El 
Paso, 459 p.2d 842, 80 N.M. 680. 

Tex.—Sherrod v. Bailey, Civ.App., 580 S.W 2d 24, err. 
ref. no rev. err. 

Utah—Ranch Homes, Inc. v. Greater Park City Corp., 
592 P.2d 620. 

9. Tex.—C.J,S. quoted in Greyhound Line,s, Inc. v, 
Duhon, Civ.App , 434 S.W.2d 406, 412. 

Action for prima facie tort 

N.Y,—Firester v. Lipson, 270 N.Y.S.2d 844, 50 Misc.2d 
527. 


10. U.S—Roberson v. Dale, D.CN.C., 464 F.Supp 
680. 

11.5. Distinguished from punitive damages 
Tenn.—Inland Container Corp. v. March. 529 S W.2d 
43 

13. U.S.—C.J.S. quoted in American Music v. Mid- 
South Record Co.. D.C.Tenn. 393 F.Supp. 877, 
884. 
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ary Reparation 

page 626 

20. Kan.—C.J.S. cited in McAlister v. Atlantic Rich¬ 
field Co.. 662 P2d 1203, 1211, 233 Kan. 252. 

22. U.S.—Neal v Saga Shipping Co., C.A.Tex., 407 
F.2d 481, cert. den. 89 S.Ct. 2143, 395 U.S. 986. 
23 L.Ed.2d 775, reh. den. 90 S.Ct. 45, 396 U S. 
871, 24 L Ed.2d 129—Chandler Leasing Division, 
PepsiCo Service Industries Lea.sing Corp. v. Flor- 
ida-Vanderbilt Development Corp., C.A.Fla., 464 
F.2d 267. cert. den. 93 S.Ct. 527, 409 U.S. 1041, 
34 L.Ed.Id 491—Tyminski v. U.S., C.A.N.J.. 481 
F.2d 257. 

Holladay v. Chicago B. & Q. R. Co., D.C.Iowa, 
255 F.Supp. 879. 

Ala.—Thomas v Ware, 204 So.2d 501, 44 Ala.App. 

157. 

Ariz.—Davis v, Pima County, App., 590 P.2d 459, 121 
Ariz. 343, cert. den. 99 S.Ct. 2885,442 U.S. 942, 61 
L.Ed.2d 312. 

Cal.—C.J.S. cited in Story v. Gateway Chevrolet Co., 
47 Cal.Rptr. 267, 270, 237 C.A.2d 705—Munger v. 
Moore, 89 Cal.Rptr. 323, 11 C,A.3d 1—C.J.S. 
cited in Fuller v. Capitol Sky Park, 120 Cal.Rptr. 
131, 134, 46 C.A.3d 727. 

Fla.—Circle Finance Co. v. Peacock, App., 399 So,2d 
81. 

Ind,—City of Gary v. Falcone, App., 348 N.E.2d 41. 
Iowa—Golden Sun Feeds, Inc. v. Clark, 140 N.W.2d 

158, 258 Iowa 678-C.J.S. cited in De Wall v. 
Prentice. 224 N.W.2d 428, 434—C«J.S. cited in 
Dealers Hobby, Inc. v. Marie Ann Realty Co., 255 
N.W,2d 131, 134. 

La.—Nelson v. Hawkins, App., 244 So.2d 656, 

Md.—Weishaar v. Canestralc, 217 A.2d 525, 241 Md. 
676. 

Mich.—Tann v. Allied Van Lines, Inc., 146 N.W.2d 
682, 5 Mich.App. 309. 

Miss.—McDaniel Bros. Const. Co. v. Jordy, 195 So.2d 
922. 

Mo.—Sampson v. Missouri Pac. R, Co., 560 S.W.2d 
573. 

Mont.—Spackman v. Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 500. 

N.M.—Terrel v. Duke City Lumber Co., Inc.. App., 524 
P.2d 1021, 86 N.M. 405, affd. in part, revd. in part 
on oth. grds. 540 P.2d 229, 88 N.M. 299. 

Or.—Mock v. Terry, 446 P.2d 5j4, 251 Or. 511. 

R.I.—DeSpirito v, Bristol County Water Co., 227 A.2d 
782, 102 R.I. 50, 34 A.L.R.3d 809—Auchincloss v. 
Halloran Const. Co., of R.I., 253 A.2d 622, 105 
R.I. 565. 

Tex.—Mays v. Witt, Civ.App., 387 S.W.2d 688—R. G. 
McClung Cotton Co. v. Cotton Concentration Co., 
Civ.App., 479 S.W.2d 733, err. ref. no rev. err. 
Vt.—Kerr v. Rollins, 266 A.2d 804, 128 Vt. 507. 
Wash.—DeNike v. Mowery. 418 P.2d 1010, 69 Wash.2d 
357, am. on oth. grds. 422 P.2d 328. 

Flexible application of rules of damages to as¬ 
sure justice 

N.J.—Shea v. Willard. 205 A.2d 74, 85 N.J.Super. 446. 
Pa.—Incollingo v. Ewing, 282 A.2d 206, 444 Pa. 263, 
299. 
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22.5. U.S.—Drayton v. Jiffee Chemical Corp., D.C 
Ohio, 395 F.Supp 1081. Motion den. 413 F.Supp. 
834, mod. on oth. grds., C.A., 591 F.2d 352. 
Fla.—Fisher v. City of Miami, 172 So.2d 455. 

Kan.—Service Iron Foundry, Inc. v. M. A, Bell Co., 
588 P.2d 463, 2 Kan.App.2d 662. 
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Mont.—Bos V. Dolajak, 534 P.2d 1258, 167 Mont. 1, 

Ohio—Rowland v Sam.shall, 212 N.E.2d 624, 4 Ohio 
App.2d 349. 

Va—F B. C. Stores, Inc. v. Duncan, 198 S.E.2d 595, 

214 Va, 246 

22.10. U.S.—Lee v. Southern Home Sites Corp,, 429 
F 2d 290, app. after remand 444 F.2d 143. 

Sims V. Western Steel Co., D.C.Utah, 403 
F.Supp 450, revd on oth. grds., C.A., 551 F.2d 
811. cert. den. 98 S.Ct. 182, 434 U.S. 858, 54 
L.Ed.2d 131 

Hawaii—Rodrigues v State, 472 P.2d 509, 52 Haw. 156, 

283. 

Iowa—Adams v. Deur, 173 N.W 2d 100 

La.—Langendorf v. Administrators of Tulane Ed. Fund, 
App.. 361 So.2d 905, writ den Sup., 363 So,2d 
1384, and 364 So.2d 120, 

Neb.—Sober v. Smith. 1.36 N.W.2d 372, 179 Neb. 74 

N.D.—Eichenberger v, Wilhelm, 244 N.W.2d 691. 

Tex.—Mays v. Witt. Civ.App., 387 S.W.2d 688 

23. U.S.—Worldwide Carriers. Limited v. Arts S.S. 
Co., D.C.N.Y., 301 F.Supp. 70. 

Colo.—C.J.S. cited in Coon v Ginsberg, 509 P.2d 1293, 
1295, 32 Colo.App. 206 

Mont—Agrilease, Inc. v. Gray, 566 P 2d 1114, 173 
Mont 151 

Neb.—Sober v. Smith. 136 N.W.2d 372. 179 Neb. 74. 

Nev.—Dinwiddie Const. Co. v. Campbell, 406 P,2d 294, 

81 Nev. 469. 

N.D.—Johnson v Monsanto Co.. 303 N.W.2d 86. 

Pa.—Incollingo v. Ewing, 282 A.2d 206, 444 Pa. 263, 
299. 
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23.5. U.S.—Harrington v. Texaco, Inc., C.A.Tex., 339 
F.2d 814, cert. den. 85 S.Ct. 1538, 381 U.S. 915, 

14 L.Ed.2d 435. 

23.10. Greater satisfaction not necessarily 
frowned on 

N.J,—Theobald v. Angelos, 208 A.2d 129, 44 N.J. 228. 

23.15. U.S.—C.J,S, cited in American Music v. Mid- 
South Record Co., D.C.Tenn., 393 F.Supp, 877, 
885. 

Mo.—C.J.S. quoted in Weeks-Maxwell Const. Co. v. 
Belger Cartage Service, Inc., App., ^9 S.W.2d 792, 

Compensation or reimbursement rather than en¬ 
richment 

U.S.—Frankel v. U.S., D.C.Pa., 321 F.Supp. 1331, affd., 
C.A., 466 F.2d 1226. 

24. D.C.—Bogen v. Green, App., 239 A.2d 154. 

25.5. Moral damages 

U.S.—Compagnie Nationale Air France v. Castano, 
C.A.Puerto Rico, 358 F.2d 203. 
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26.10. U.S.—Cooperativa de Seguros Multiples de 

Puerto Rico v. San Juan, D.C.Puerto Rico, 289 , 

F.Supp. 858. 

Cal.—Patent Scaffolding Co. v. William Simpson Const. 
Co., 64 Cal.Rptr. 187, 256 C.A.2d 506. 

Wis.—Prunty v. Schwantes, 162 N.W.2d 34, 40 Wis.2d 
418. 

26.15. U.S.—Cordeco Development Corp. v, Santiago 
Vasquez, C.A.Puerto Rico, 539 F.2d 256, cert, 
den. 97 S.Ct. 488, 429 U.S. 978, 50 L.Ed,2d 586. 

29.5. La.—Woods v. Slocum, App., 179 So.2d 464. 

N.H.—Jolicoeur v. Conrad, 213 A.2d 912, 106 N.H. 

496. 

29.15. U S.—Crowder v. Gordons Transports, Inc., 
CA.Ark., 419 F,2d 480, .stating Missouri law— 
White V. U.S., C.A.Fla.. 507 F.2d 1101. 

Ark.—C.J.S. cited in Stoner v. Houston, 582 S.W.2d 28, j 
31, 265 Ark. 928. , 

D.C.—Brightheart v. McKay, C.A.. 420 F.2d 242, 136 
U.S.App.D.C. 400. 

Ga —Allstate Ins. Co. v. Austin, 170 S.E.2d 840, 120 
Ga.App. 430, dism. 172 S.E.2d 602, 226 Ga. 93. 

Iowa—Adams v. Deur, 173 N.W.2d 100. 

Md.—C.J.S. quoted at length in Montgomery Ward & | 

Co., Inc. V. Cliser. 298 A.2d 16, 26. 267 Md. 406. 
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W Va —CJ.S. quoted at length in Harless v First Nat 
Bank in Fairmont, 28^ S E 2d 692, 705 
29.20. U S —Bollinger v Rheem Mfg Co, C A 
N M , 381 F 2d 182—Westnc Battery Co v Stan¬ 
dard Elec. Co, C A Colo,, 482 F2d 1307 
Cal— DufTv Engelberg, 47 Cal Rptr 114, 237 CA2d ' 
505 

Ga—Phillips V State Farm Mut Auto Ins Co, 173 
S£2d 723, 121 Ga App 342 
Iowa—Team Central, Inc v Teamco, Inc , 271 N W 2d 
914 

NY—Grynbal v Grynbal, 302 N Y S 2d 912, 32 
A D 2d 427~-Simon v Royal Business Funds 
Corp , 310 N Y S 2d 409, 34 A D 2d 758, affd 275 
NE2d 21, 29 NY 2d 692, 325 N Y S 2d 649 
NC—Taylor v Wnght, 175 S E.2d 788, 9 N.C App 
267 

29.25. U S —Nune? v Horn, D C Puerto Rico, 336 
FSupp 447 

Ga—Thompson v Milam, 154 SE2d 721, 115 Ga 
App 396 

Ill —Stevens v. B & L Package Liquors, Inc, 383 
N.E2d 676, 22 Ill Dec 868, 66 III App 3d 120 
Wash —Monjay v Evergreen School Dist No 114, 537 
P2d 825, 13 Wash App 654 

One satisfaction in damages 

(2) Other statements 

Tex —American Medicorp, Inc v Lord, Civ.App., 578 
S W 2d 837 

29.30. U.S —Greenwood Ranches, Inc v Skie Const 
Co, Inc, CAS D, 629 F 2d 518 
Ill—Dial V City of O’Fallon, 411 N.E2d 217, 44 
Ill Dec 248, 81 III 2d 548 

Mich—Kewinv Massachusetts Mut Life Ins Co, 263 
N W 2d 258, 79 Mich App 639, affd in part, revd 
in part on oth grds 295 N W 2d 50, 409 Mich 
40! 

NY.-Murray v Long Island R Co, 313 NYS,2d 
610, 35 AD 2d 579, affd 271 NE2d 227, 28 
N Y.2d 849. 322 N Y S 2d 248 
SC.—Riddle v City of Gieenville, 163 S,E,2d 462, 251 
S C, 473 

29.35. ni-Kurth v Amee, Inc, 278 NE2d 162, 3 
IIl.App 3d 506 

29.4'0. Iowa—CJ.S. cited in Schnebly v Baker, 217 
N W,2d 708, 726, app after remand 221 N W.2d 
739 

Overlap of award not found 

Iowa—Schnebly v Baker, 217 N.W,2d 708, app after 
remand 221 N,W2d 739 

§ 4. What Law Governs 
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32. U.S—Wood V. Stark, Tn-County Bldg Trades 
Council, C A,Ohio, 473 F 2d 272 

C.J.S. cited in Culley v Pennsylvania R Co„ 
D.C Del, 244 F Supp 710, 714—Wright v Ameri¬ 
can Flyers Airline Corp , D C.S C , 263 F Supp 
865. 

Cal—Schneider v Schimmels, 64 Cal Rptr 273, 256 
C A2d 366—Ramirez v Wilshire Ins Co., 91 Cal 
Rptr 895, 13 CA.3d 622—Chavarria v Superior 
Court of Fresno County, 115 Cal Rptr 549, 40 
C.A 3d 1073, stating Texas law. 

Mass—Burke v. Lappin, 299 N,E2d 729, 1 Mass App. 
426 

Matrimonial domicile prevails 

U.S,—Brookley v. Ranson, D.C Iowa, 376 FSupp. 195. 
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33. Ariz.—Muccilli v Huffs Boys’ Store, Inc, 473 
P2d 786, 12 AnzApp 584, 

Contractual stipulation, etc. 

N D,—Hofer v W, M, Scott Livestock Co , 201 N.W 2d 
410. 

If foreign law governs contract 

Mass.—Morns v. Watsco, Inc,, 433 N.E.2d 886, 385 
Mass 672, 


33.5. U S —Muller v Groban, C A Ill, 346 F 2d 263 
—Slaughter v Philadelphia Nat Bank, C A Pa, 
417 F2d 21 

N C —Tennessee Carolina Transp , Inc \ Striek Corp, 
196 SE2d 711, 283 NC 423, 83 A L R 3d 636. 
app after remand 210 S E 2d 181, 286 NC 235, 
app after remand 223 S E 2d 346, 289 N C 587, 
op withdraw-n 231 S E 2d 597. 291 N C 618, app 
after remand 231 S.E 2d 597, 291 NC 618 
34-. U S —Zajicek v United Fruit Co, C A Canal 
Zone, 459 F.2d 395 

C.J.S. cited in Culley v Pennsylvania R Co, 
DC Del, 244 FSupp 710—Gatenby v Altoona 
Aviation Corp , D C Pa . 259 F Supp 573—Hester 
V New Amsterdam Cas Co, D C S C, 287 
FSupp 957, affd in part, dism m part C A , 412 
F2d 505—Halstead v US, D.C Conn, 535 
FSupp 782 

D C —Tramontana v S.A Empresa De Viacao Aerea 
Rio Grandense, C A, 350 F 2d 468, 121 US App 
D C 338, cert den 86 S Ct 1195, 383 U S 943, 16 
L Ed 2d 206 

Fowler v A & A Co, App, 262 A.2d 344 
Mass —Steranko v Inforex, Inc, 362 NE.2d 222, 5 
Mass App 253, app after remand 395 N E 2d 
1303, 8 Mass App 523 

NY—James v Powell, 279 NYS2d 10. 19 NY 2d 
249, 225 NE2d 741 

N C —C.J.S. cited in Arnold v Ray Charles Enterpris¬ 
es. Inc, 141 SE2d 14, 17, 264 NC 92 

37.5. U S —Gatenby v Altoona Aviation Corp, D C 
Pa, 259 F Supp. 573—Wright v, American Flyers 
Airline Corp , D C S C, 263 F Supp 865 

Kan —Gannaway v Missoun-Kansas-Texas R Co , 575 
P2d 566, 2 Kan App 2d 81 
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Where the courts have adopted the 
doctrine of “center of gravity," as dis¬ 
cussed \in Conflict of Laws § 8(4), the 
lex loci delicti with respect to the mea¬ 
sure of damages is no longer abso- 
lute.'"^ 

37.6. U.S —Gatenby v Altoona Aviation Corp , D C 
Pa, 259 F.Supp 573 

On the issue of damages, in certain 
situations, the interests of one state 
will be such as to override the inflexi¬ 
ble rule of the lex loci delicti.-^'' 

37.20. US.—Tymmski v. US., CANJ, 481 F2d 
257, applying New York law. 

Airplane crash 

US—Manos v Trans World Airlines, Inc, DC Ill., 
295 F Supp. 1170—In re Pans Air Crash of March 
3, 1974, DC Cal, 399 FSupp 732 

The predominant interests to be 
served on the issue of damages are 
those of the state containing the people 
or estates that will receive the recover¬ 
able damages.^’ 

37,25. U.S—Manos v Trans World Airlines, Inc,, 
DC III, 295 FSupp 1170 

40.5, U.S —Jackson v Koninklijke Luchtvaart Maat- 
schappij NV, D.C.N.y., 459 FSupp. 953 
Wash —Kamraerer v Western Gear Corp, 635 P,2d 
708, 96 Wash 2d 416. 

The right to exemplary or punitive 
damages may be determined by the 
law of the jurisdiction with the strong¬ 
est interest in the resolution of the 
particular issue presented.'^^'’ 

40.11. U.S.—Franklin Supply Co v Tolman, CA 
Cal, 454 F 2d 1059 
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N Y —James v Powell, 279 N Y S 2d 10, 19 NY 2d 
249. 225 N E 2d 741 

41. US—Co-Build Companies, Inc v Virgin Islands 
Refinery Corp, C A Virgin Islands, 570 F2d 492. 

La—Associated Press v Toledo Investments, Inc., 
App . 389 So 2d 752 

43. Md —Traylor v Grafton. 332 A 2d 651, 273 Md 
649 

43.50. La—Williams V Petroleum Helicopters, Inc, 
App, 234 So 2d 522, application den 236 So 2d 
501, 256 La 371 

44. U S —C.J.S. cited In Davis Cattle Co., Inc v 
Great Western Sugar Co, D C.Colo, 393 F Supp 
1165, 1182, affd . C A , 544 F 2d 436. cert den 97 
S Cl 1109, 429 U S 1094, 51 i Ed 2d 541 
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50. U S —Ryan v Ford Motor Co , D C.Mich , 334 
F Supp 674 

§ 5. Character of Injury 

56. Mass—Weinberg v .Massachusetts Bay Transp 
Authority, 205 N E 2d 5 

57. U S —Mack v Johnson, D C Pa , 430 F Supp 
1139, affd, C A. 582 F 2d 1275, 1276 

N J.—Bartlett V Garrett, 325 A 2d 866, 130 NJ Super 
193 

Tex—Ansley v Tarrant County Water Control and 
Imp Dist No One, Civ App , 498 S,W 2d 469, err 
ref no rev err 
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59. U S —Hewlett v Barge Bertie, C A Va, 418 F.2d 
654, cert den 90 SCt 1261, 397 US 1021, 25 
LEd2d 531 

61. Ohio—Pierson v Hermann, 210 NE2d 893, 
App , 3 Ohio App 2d 398 

Vt—Vermont Elec Supply Co, Inc v, Andrus, 315 
A 2d 456, 132 Vt 195, App. after remand 340 A 2d 
77, 133 Vt 422, op supp 373 A.2d 531, 135 Vt 
190 

63. Fla —Miller Mechanical, Inc v Ruth, 300 So 2d 
11 

63.10. La—Romero v General Acc. Fire & Life 
Assur Corp, App, 199 So.2d 607, 

N.C —Midgett v North Carolina State Highway Com¬ 
mission, 144 SE2d 121, 265 NC 373 
Alltop V J C Penney Co, 179 SE2d 885, 10 
N C App 692, cert den 182 S E 2d 580, 279 N.C 
348 

64. Ala—Twine v Liberty Nat. Life Ins. Co, 311 

50 2d 299, 294 Ala 43 

Cal—O’Neil v Spillane, 119 CalRptr 245, 45 C.A 3d 
147 

Ind —Finley v Cham, 374 N.E 2d 67, 176 Ind.App 66 

Mo —Rothenhoefer v City of St. Louis, 410 S.W 2d 73 

N.M—Bank of N.M v Rice, 429 P 2d 368, 78 N.M 
170, app after remand 440 P 2d 790, 79 N M 115 

Oi —Oksenholt v Lederle Laboratories, 625 P2d 1357, 

51 Or App 419, mod on oth. grds, 656 P 2d 293, 
294 Dr. 213 

Exercise of legal right 

(2) Other instances 

U.S.—Superior Sav Ass’n v City of Cleveland, D C 
Ohio, 501 FSupp 1244 

65. Damages limited to loss measurable in 
money 

Mo—Schwarz v, Gage, App, 417 SW.2d 33, 31 A L 
R3d 371 

§ 6. Presumption of Damages 
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65.50, Inference of damage 

N.C—Matthieu v Piedmont Natural Gas Co, 152 
SE2d 336, 269 NC 212 

Invasion of legal rights imports damages 

Conn —Licdta v Specter, 225 A 2d 28, 26 Conn Sup 
378. 
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66. Ga.—Clark v. Wright, 224 SE.2d 825. 137 Ga 
App. 720. 

Ohio— CJS. cited in Younce v Baker, 224 N.E.2d 144, 
146, 9 Ohio App.2d 259 

A suit for damages is not precluded 
by reason of plaintiffs membership in 
a class for which no monetary relief is 
sough 

66.15. D.C.—Norns v. Slothouber, C.A., 718 F.2d 
1116, 231 U.S.App.D.C. 78. 

§ 7. Property Right in Damages 
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71.50. La.—Centra! Louisiana Tel. Co. v. Green-Sni¬ 
der Const. Co, App., 228 So.2d 73 

73. U.S.—C.JJS. cited in Maryland Casualty Co. v. 
Brown, D.CGa., 321 F.Supp. 309, 311. 

N.J.—C.J,S. cited in Colonial Penn Ins. Co. v Ford, 
411 A.2d 736, 737, 172 N.J.Super. 242. 

§ 8. Nature and Theory of Award 

74. U.S.—Magnett v. Pelletier. C.A.Mass., 488 F.2d 
33. 

Cook Industnes, Inc. v. Carlson, D C.Miss., 334 
F.Supp. 809. 

Fla.—King v. Saucier, App., 356 So.2d 930, 

Ill.—Smith V. Jewell, 354 N E.2d 471, 41 Ill.App.3d 
754. 

Ohio—Younce v. Baker, 224 N.E.2d 144, 9 Ohio 
App.2d 259. 

Tex.—CJ.S. cited in State v. Miles, Civ.App., 458 

S.W.2d 943, 944, err. ref. no rev. err. 

75. U.S.—Mack v. Johnson, D.C.Pa., 430 F.Supp. 
1139, affd., CA, 582 F.2d 1275, 1276. 

Mo.—Duncan v. Kelly, App., 435 S.W.2d 29—Glide- 
well V. Bennett, App., 493 S.W.2d 670. 

Ohio—-CJ,S. quoted in Younce v. Baker, 224 N.E.2d 
144, 146, 9 Ohio App.2d 259. 
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76. Del.—Guthridge v. Pen-Mod, Inc., Super., 239 
A.2d 709. 

76.5. N.Y.—Shearing v. City of Rochester, 273 N.Y. 
S.2d 464, 51 Misc.2d 436. 

78, Del.—Pullman, Inc. v. Phoenix Steel Corp., Su¬ 
per., 304 A.2d 334. 

§ 9. Absence of Proof as to Actual 
Damage 
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89. Ind.—American Fletcher Nat. Bank & Trust Co. 
V. Flick, 252 N.E.2d 839, 146 Ind.App. 122. 

90. U.S.—Cook Industries, Inc. v. Carlson, D.C.Miss., 
334 F.Supp, 809 

Colo.—Northwest Water Corp. v. City of Westminster, 
432 P.2d 757. 164 Colo. 61. 

Fla.—Hutchison v Tompkins, 259 So.2d 129. 

Ga.—Reiss v. Howard Johnson’s, Inc., 173 S.E.2d 95, 
121 Ga.App. 119. 

III.—C.JJS. cited in Brewer v Custom Builders Corp., 
356 N.E.2d 565, 573, 1 IlI.Dec, 377. 42 Ill.App.3d 
668 . 

Ind.—Indiana State Highway Commission v, Pappas. 
349 N.E.2d 808, 169 Ind.App. 611, transfer den 
360 N.E,2d 1, 266 Ind. 49. 

La.—Weinberg v. Southern Bell Tel. & Tel, Co., App.. 
174 So.2d 178, writ den. 175 So.2d 645, 247 La. 
1031. 

Mo.—Acton V. Shields, 386 S.W.2d 363—C.J.S. cited in 
Judson Roberts Co. v. Seaboard Allied Milling 
Corp., 435 S.W,2d 26. 29. 

Auffenberg v. HaOey. App., 457 S.W.2d 929. 
N.C.-Cole V. Sorie, 255 S.E.2d 271, 41 N.C.App. 485. 

cert, den., 259 S.E.2d 911, 298 N.C. 294, 

Tex.—Huntington Corp. v. Inwood Con.st. Co., Civ. 
App,, 472 S.W,2d 804, err. ref no rev. err.—C.J.S. 


cited in Hyatt v. Tate, Civ.App., 505 S.W.2d 373, 
375. 

Utah—Monier v. Kratzers Specialty Bread Co., 504 
P2d 40, 29 Utah2d 18. 

Wyo.—C.J.S. cited in State ex rel. Willis v. Larson, 539 
P.2d 352. 355 
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91. Ga—Reiss v Howard Johnson’s, Inc., 173 S E.2d 
95, 121 GaApp. 119. 

N.J —Westfield Centre Service. Inc. v. Cities Service Oil 
Co., 386 A.2d 448, 158 N.J.Super. 455, op supp. 
392 A.2d 243, 162 N.J.Super. 114, affd. and remd. 
411 A.2d 714, 172 N.J Super. 196, certification den 
425 A.2d 259, 85 N.J 92, affd. 432 A.2d 48. 86 
N.J. 453. 

92. U.S.—Zim v. Western Pub. Co., C.A Fla., 573 
F.2d 1318. 

Ga,—Lurlee, Inc. v. Pemoshal-39 Co, 218 S.E2d 701, 
135 GaApp. 724. 

La.—Levy v. Southern Bell Tel. & Tel. Co., App., 172 
So 2d 371 

Md.—Asibem Associates, Limited v Rill, 286 A.2d 160, 
264 Md. 272—Hooton v. Kenneth B. Mumaw 
Plumbing & Heating Co., Inc., 318 A.2d 514, 271 
Md. 565. 

Mo.—Duncan v. Kelly, App., 435 S.W.2d 29. 

N.C.—Bryan Builders Supply v. Midyette, 162 S.E2d 
507, 274 N.C. 264. 

Cook v. Lawson, 164 S.E.2d 29, 3 N.C.App. 104. 
Pa.—Nemitz v Reuben H. Donnelley Corp., super., 310 
A.2d 376, 225 Pa.Super. 202. 

Tex.—Huntington Corp. v. Inwood Const. Co., Civ. 
App., 472 S.W.2d 804, err. ref. no rev. err. 
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95. Tex.—O.J5. cited in Hyatt v. Tate, 505 S.W.2d 
373, 375. 

Invasion of privacy 

N.C.—Barr v Southern Bell Tel. & Tel. Co.,'185 S.E.2d 
714, 13 N.C.App. 388 

98. La.—Freestate Indus. Development Co. v. T. & 
H., Inc., App., 209 So.2d 568, writ ref. 210 So.2d 
54. 252 La. 172, and, 210 So.2d 54, 252 La 173. 

99. Vt.—-Clark v. Aqua Terra Corp., 329 A.2d 666, 
133 Vt. 54. 

§ 10. Absence of Actual Damage 
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6. Ariz.—Bruce Church, Inc. v. Pontecorvo, App., 

603 P.2d 932, 124 Ariz. 305. 

D.C.—Tatum v. Morton, D.C., 386 F.Supp. 1308. 

Mo.—CJ.S. cited in Judson Roberts Co. v. Seaboard 
Allied Milling Corp., 435 S.W.2d 26, 29, 

Ohio—Younce v. Baker, 224 N.E2d 144, 9 Ohio 
App.2d 259. 

Wash.—Shields v. DeVries, 422 P.2d 828, 70 Wash.2d 
296. 

Breach of contractual obligation, etc. 

N.C.—Bryan Builders Supply v. Midyette, 162 S.E.2d 
507, 274 N.C. 264. 

7. Ariz.—Vivian Arnold Realty Co. v. McCormick, 

506 P,2d 1074, 19 Ariz.App. 289. 

Or.—Kulm v. Coast-to-Coast Stores Central Organiza¬ 
tion, Inc., 432 P.2d 1006, 248 Or. 436. 

7.5. Intentional torts 

Ill.—Crosby v. City of Chicago. 298 N.E.2d 719, 11 
Ill.App.3d 625. 

7.10. Miss.—Williams v. Wiggins, 285 So.2d 163. 
7.15, N.C,—Jewell v. Price, 142 SE2d 1, 264 N.C. 
459. 

8. Cal —Engle v, City of Oroville, 47 Cal.Rptr. 630, 
238 C.A.2d 266. 

Ga.—Brown v. Wingard, 177 S.E.2d 797, 122 Ga.App. 
544. 

Pa.—Yannuzzo v, Wtwkley. 113 P.L.J 551, 

S.C.—C.J.S. cited in Gray v. Southern Facilities, Inc., 
183 S.E.2d 438, 442. 256 S.C 558. 
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§ 11. Nominal or Substantial Dam¬ 
ages in General 
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10.50. Implications of award 

Cal.—Finney v. Lockhart, 217 P.2d 19, 35 Cal.2d 161, 

11. N.M.—Bank of N M. v. Rice, 429 P.2d 368, 78 
N.M 170, app. after remand 440 P.2d 790, 79 
N M. 115. 

12. Ky —Nolan v. Spears, 432 S.W'.2d 425. 

Mich—Ross v. Richardson, 185 N.W.2d 106, 29 Mich, 
App. 110, 

Determination of character of damages as nom¬ 
inal or substantial 

W.Va.—Coakicy v Marple, 159 S.E.2d 378, 152 W.Va. 

68 . 

13. U.S —U.S. v, Thomas B. Bourne Associates, D.C. 
Pa., 367 F.Supp. 919. 

Ala.—Village Inn Pancake House of Mobile, Inc. v. 

Higdon, 318 So.2d 245, 294 Ala. 378 
Fla.—Shaw v, Peterson, App., 376 So.2d 433. 

Ga.—Marshall v. Georgia Power Co., 214 S.E.2d 728, 
134 Ga.App. 479. 

Ind.-Cox v. Winklepleck, 271 N.E.2d 737, 149 Ind. 
App. 319. 

Tex.—C.J.S. cited in Atomic Fuel Extraction Corp. v. 
Slick’s Estate, Civ.App., 386 S.W.2d 180, 190, err. 
ref. no rev. err., Sup., 403 S.W.2d 784. 

14. N.Y.—Square Lex 48 Corp. v, Shelton Towers 
Associates, 415 N.Y.S.2d 325, 98 Misc.2d 1039 

N.C.—Stanback v. Stanback, 246 S,E.2d 74. 37 N.C. 
App. 324 affd. in part, revd. in part on oth. grds. 
254 S.E.2d 611, 297 N.C. 181. 

16. N.J.—Thomas F. Ruane Development Corp. v. 
Gullere. 339 A.2d 229, 134 N.J.Super. 245 

§ 12. Extent of Damages not Shown 
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18. U.S.—Contemporary Mission, Inc. v. Famous 
Music Corp., C.A.N.Y., 557 F.2d 918. 

Ala.—Williams v Clark, Civ., 279 So.2d 523, 50 Ala. 

App. 352, cert. den. 279 So.2d 526, 29] Ala. 803. 
Conn.—Maganlni v. Coleman, 362 A.2d 882, 168 Conn. 
362. 

Fla.—Continental Development Corp. of Florida v. Du¬ 
val Title & Abstract Co., App., 356 Soi.2d 925. 
Ga.—Ponce de Leon Condominiums v. DiGtrolamo, 
232 S.E.2d 62, 238 Ga. 188. , 

III.—C,J.S. cited in Brewer v. Custom Builders Corp., 
356 N.E.2d 565, 573, 1 lll.Dec. 377, 42' Ill,App.3d 
668 . 

Ind.—Smith v. Bruning Enterprises, Inc., App., 424 
N.E.2d 1035. 

Mo.—Johnson v. Summers, App., 608 S.W,2d 574, 
N.Y.-Borne Chemical Co., Inc. v. Dictrow, 445 N.Y. 
S.2d 406. 85 A.D.2d 646. 

N.C.—Land v. Neill -Pontiac, Inc., 169 S.E.2d 537, 6 
N.C.App. 197. . 

Tex,—C.J.S. cited in Atomic Fuel Extraction Corp. v. 
Slick’s Estate, Civ.App., 386 S.W.2d 180, 190, err. 
ref. no rev. err., Sup., 403 S,W.2d 784. 

Suspensions from schools 
U S—Carey v. Piphus, III., 98 S.Ct. 1042, 435 U.S 247. 
55 L.Ed.2d 252 

19. Ariz.—Edwards v. Anaconda Co , App., 565 P 2d 
190. 115 Anz 313. 

Cal.—Avina v Spurlock, 105 Cal.Rptr. 198, 28 C A.3d 
1086. 

Fla.—Heard v, Mathis. App., 344 So,2d 651. 

Mo.—Auffenberg v Hafley, App., 457 S.W.2d 929. 
Tex.-C.J.S. cited in Hyatt v. Tate. 505 S.W.2d 373, 
375. 

Loss of profits 

Fla.—Beverage Canners, Inc. v. Cott Corp., App,, 372 
So 2d 954 

Actual damages not shown 

U.S.-Tatum v. Houser, C.A.Mo,, 642 F.2d 253. 
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Whether or not actual injury 

Ark—Baker v Armstrong, 611 S W 2d 743, 271 Ark 

878 

20. U S —Lexington Products Ltd v B D Communi¬ 
cations. Inc. CANY. 677 F2d 251 
US—Fnto-Lay, Inc v So Good Potato Chip Co, 
D C Mo . 427 F Supp 677 

Colo—Doyle v McBee, 420 P 2d 247, 161 Colo 130 
Md —Lazorcak v Feuerstern, 327 A 2d 477, 273 Md 
69 

22. C S —Lexington Products Ltd v B D Communi¬ 
cations, Inc , C A N Y , 677 F 2d 251 
U S —Craig V Carson, D C Fla , 449 F Supp 385 
Ga —Georgia Power Co v Womble, 256 S E 2d 640, 
150GaApp 28 

Hawaii—Uyemura v Wick, 351 P 2d 171, 57 Haw 102 
Neb —D W Trowbridge Ford, Inc v Galyen, 262 
N.W 2d 442, 200 Neb 103 
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26. No market value 

Or—Grover v Sturgeon, 469 P 2d 617, 255 Or 578 
Tenn —Cook & Nichols, Inc v Peat, Marwick, Mitch¬ 
ell & Co , App. 480 S W 2d 542 

§ 16. Amount of Nominal Damages 
page 645 

34.10. U S —Mayberry v Robinson, D C Pa , 427 
F.Supp 297 

Tex.—State v Miles, Civ App , 458 S W,2d 943, err ref 
no rev en 

One dollar or less 
(2) Other matters 

Or.—Frazee v Brazda, 399 P 2d 346, 239 Or 624 

36. Or—Frazee v Brazda, 399 P 2d 346, 239 Or. 624. 
Elements 

Fla—Mays v Stratton, App, 183 So.2d 43. 

37. Ga—Bendle v Ortho Mattress, Inc, 211 S.E2d 
618, 133 GaApp. 575 

37.5. Fla—Sweeney v Wiggins, App., 350 So 2d 536. 
Awards sustained as nominal 
(2) U S —Frederick Chusid & Co v Marshall Lee- 
man & Co, D C N Y . 326 F Supp 1043 
Cal.—Enc.son v Playgirl, Inc,, 140 Cal Rptr 921, 73 
C A 3d 850. 96 A LR 3d 427. 

(7) Ohio—Nosse v. Vulcan Basement Waterproofing, 
Inc., 299 N E2d 708, 35 Ohio Mi.se. 1. 

§17. Nature and Theory of Com¬ 
pensatory Damages 

page 646 

39. U S.—We.sterman v Sears, Roebuck & Co , C.A 
Fla , 577 F 2d 873 

D C.—Franklin Inv Co., Inc v Smith, App., 383 A 2d 
355 

N y.—Boehm v. EIcco Products Co , 365 N Y.S.2d 101, 
47 A D 2d 807 

Question of policy 

Hawaii—Loiu v Oakley, 438 P 2d 393, 50 Haw. 260, 
272 

40. U S —Compagnie Nationale Air France v Casta- 
no, C.A Puerto Rico, 358 F 2d 203—Big Rock 
Mountain Corp. v Stearns-Roger Corp, C A S.D, 
388 F,2d 165—PSG Co. v Merrill Lynch, Pierce, 
Fenner & Smith, Inc, C A Or, 417 F 2d 659, cert 
den. 90 S Ct. 924, 397 U.S 918, 25 L Ed 2d 
99—Russell v City of Wildwood, C.A N.J, 428 
F 2d 1176—Domeracki v. Humble Oil & Refining 
Co, CAPa., 443 F,2d 1245, cert den. 92 S Ct, 
212, 404 US 883, 30 L Ed 2d 165—U.S ex rel. 
Jones V. Rundle, C.A Pa , 453 F 2d 147—Richard¬ 
son V. MacArthur, C A,Utah, 451 F,2d 35. 

Vaughan v Southern Bakeries Co, D C.S.C , 247 
F Supp. 782—Modes v Hoffman Intern Corp., 
D.C.N Y., 280 F.Supp. 252 

Ala—Hardy Ins Co v Baumhauer-Croom Ins., Civ, 
339 So.2d 584 


Alaska—Beaulieu v Elliott, 434 P 2d 665 
Cal—Turpin v Sortim, 182 Cal Rptr 337. 643 F2d 
954, 31 C3d 220 

Rosenthal v Gould, 78 Cal Rptr 244. 273 
C.A 2d 239—Anthony v Kelsey-Hayes Co, 102 
Cal Rptr 113, 25 C A 3d 442 
Conn—Youngset, Inc v Five City Plaza, Inc, 237 
A 2d 366, 156 Conn 22 

Granato v Benettiere, Cir A D, 246 A 2d 901, 5 
Conn Cir 150 

Ga—Bennett v Associated Food Stores, Inc, 165 
SE2d 581, 118 GaApp 711 
Ill—Pavlik V Bonifield Bros Truck Lines, Inc, 297 
N E 2d 246, 11 III App 3d 705. 

Iowa—Knudtson v Swenson, 155 NW2d 756, 261 
Iowa 929 

Ky—SEG Emp Credit Union v Scott, App, 554 
S W 2d 402 

La—Farr v Johnson, App, 308 So 2d 844, application 
not considered. Sup, 310 Sold 854, consideration 
denied 315 Sold 143 

Mo —Burger v W'ood, App , 446 S W 2d 436 
Neb —“L" Investments, Ltd v Lynch, 322 N W 2d 
651, 212 Neb 319 

N H —Emery v Caledonia Sand & Gravel Co, Inc, 
374 A 2d 929, 117 N H 441 
N.J —Patusco V Prince Macaroni, Inc, 235 A 2d 465, 
50 N J 365 

Barr & Sons, Inc of Cherry Hill, N J. v Cherry 
Hill Center, Inc. 217 A 2d 631, 90 NJ.Super 
358—Jackson v Concord Co, 243 A 2d 289, 101 
NJSuper 126, mod ©noth grds and remd 253 
A 2d 793, 54 NJ 113—Reaie v Wayne Tp , 332 
A 2d 236, 132 NJ Super 100 
N M —C.J.S. cited in Seminara v Frank Seminaui 
Pontiac-Buick, Inc, Aff, 618 P.2d 366, 368, 95 
N.M 22 

N.C —Lowery v Newton, 278 S E 2d 566, 52 N C App 
234 

Or—United Engine Parts, Inc v Rted, 584 P2d 275, 
283 Or 421 

Pa —Incollingo v Ewing, 282 A 2d 206, 444 Pa 263, 
299 

Tex—Berryman v Texas Dept of Public Safety, 0% 
App, 555 S W 2d 539 

Vt —My Sister’s Place v City of Burlington, 433 A 2d 
275, 139 Vt 602 

Wash.—Tatum v R & R Cable. Inc, 636 P.2d 508, 30 
Wash App 580. 

Wts—White V Benkowski, 155 N W2d 74, 37 Wts2d 
285 

Wyo —C.J.S. cited in Walton v. Atlantic Richfield Co, 
501 P 2d 802, 805—HoIIon v McComb, 636 P 2d 
513 

Shift of loss 

Pa.—Esmond v Liscio, 224 A 2d 793, 209 Pa Super 
200 

Only one recovery 

U S —Convoy Corp v, Sperry Rand Corp, C.A Or, 
601 F2d 385, app. after remand 672 F.2d 781 
Conn —Goodrich v Waterbury Republican-Amencan, 
Inc, 448 A 2d 1317, 188 Conn 107 
Mo —Stix & Co , Inc. V First Missouri Bank & Trust 
Co. of Creve Coeur, App, 564 S W 2d 67 
N Y —Hotel Utica, Inc v. .Armstrong, 404 N Y S 2d 
455, 62 AD 2d 1147 

N C —Clifford V, River Bend Plantation, Inc, 286 
S,E2d 352, 55 N.C App 514, app after remand 
313 S.E.2d 607, 67 NC.App 438, review den 317 
SE.2d 679, 311 N.C. 304. affd as mod on oth 
grds 323 SE,2d 23, 312 NC 460. 

41. U S.—Big Rock Mountain Corp, v. Stearns-Roger 
Corp , C A.S.D, 388 F 2d 165—Farmers & Bank¬ 
ers Life Ins. Co, v St Regis Paper Co, C A Tex, 
456 F 2d 347 

Kapu.schinsky v U S , D C S.C, 259 F Supp 1 
Ala —Johnson v. Harrison, 404 So 2d 337 
D.C —Snowden v D C Transit Sy.stem, Inc., C.A , 454 
F 2d 1047, 147 U S App D C. 204. 

III.—Sweannger v KLlinger, 234 N E.2d 60, 91 Ill. 
App 2d 251 
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Ind—Irving Materials, Inc v Carmody, App., 436 
NE2d 1163 

Iowa—Schiltz V Cullen-Schiltz & Associates, Inc, 228 
NW2cl 10 

Kan.—CJ.S. cited In In re Smith’s Estate, Guardian¬ 
ship of Smith, 507 P 2d 189, 193, 211 Kan 597 

N D —Atlas Rcady-Mix of Minot v White Properties, 
Inc, 306 N W2d 212 

Or—Mock V Terry, 446 P2d 514. 251 Or 511. 

Utah—Thompson v Jacobsen, 463 F 2d 801, 23 Utah2d 
359 

Wash—Ashley v Lance, 493 P 2d 1242, 80 Wash 2d 
274, 62 A L R 3d 962 

Wis -Jones v Fisher, 166 N W 2d 175, 42 Wis 2d 209 

«.5. U S —Big Rock Mountain Corp v Stearns- 
Roger Corp, CASD, 388 F.2d 165—Westnc 
Battery Co v Standard Elec. Co . C.A Colo,, 482 
F2d 1307 

Cook Industries, Inc v Carlson, D.CMsss, 334 
FSupp 809 

Ill —Bimba Mfg Co v Starz Cylinder Co., 256 N E2d 
357. 1 19 Ill App 2d 251 

N Y —Silmsky v State-Wide Ins Co, 289 N Y S 2d 
541, 30 A D,2d 1 

SD—Hulstein v Meilman Food Industries, Inc., 293 
N W 2d 889 

Not to provide windfall 

Ill—Peterson v Lou Bachrodt Chevrolet Co, 392 
N E 2d 1. 29 Ill Dec 444, 76 Ill 2d 353 

Mich—Lawrence C Young, Inc v. Servair, Inc., 190 
NW 2d 316. 33 Mich App 643 

Double recovery not favored 

La—Champion v Panel Era Mfg Co., App 3 Cir, 410 
So 2d 1230, wnt den , Sup, 414 So 2d 389 

Utah—Brigham City Sand & Gravel v Machinery Cen¬ 
ter, Inc, 613 P2d 510 

WVa—Harless v First Nat Bank in Fairmont, 289 
S E 2d 692 

Wyo —Western Nat Bank of Casper v. Harrison, 577 
P2d 635 

41,10. Cal.—C.J.S, cited in Fuller v Capitol Sky 
Park, 120 Cal.Rptr 131, 134, 46 CA3d 727 
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42. U S —Wilson V Western Oceamc, Inc,, D C.Tex, 
540 F Supp 228 

D C —Bay General Industries, Inc v Johnson, App, 
418 A.2d 1050 

43. NH—Vratsenes v NH. Auto, Inc, 289 A 2d 
66, 112 N.H 71 

44. Award improper 

Ga.—Hines v Good Housekeeping Shop, 291 SE2d 
238, 161 GaApp 318. 

§ 18. Natural and Proximate Conse¬ 
quences in General 

46.50, Tex —C.J.S. cited in LeBlanc, Inc v Gulf 
Bituhthic Co, Civ App., 412 SW.2d 86, 94, err. 
ref no rev err 

47. U S —Classic Bowl, Inc. v A M F Pmspotters, 
Inc, C A Ill, 403 F 2d 463 

HolUday v Chicago, B & Q.R, Co., D.C Iowa, 
255 F Supp 879—Stanley v Onetta Boat Works, 
Inc, D C Or, 303 F.Supp 99, affd , C.A , 431 F.2d 
241—A.sher v. Reliance Ins Co., D C Cal,, 308 
F Supp 84?—Penn Tanker Co v U.S , D.C.Tex., 
310 F.Supp 613—Iowa Elec Light & Power Co. v, 
Alhs-Chalmers Mfg Co, D.C Iowa, 360 F.Supp 
25 

Boyajian v US , 423 F.2d 1231, 191 Ct Cl 233 

Ala.—Beloit Corp v Harrell, 339 So 2d 992. 

Alaska—Era Helicopters, Inc v Digicon Alaska, Inc., 
518 P2d 1057 

Ariz—Valley Nat Bank v Brown, 517 P2d 1256, 110 
Anz 260. 

Colo.™Bruckman v Pena, 487 P 2d 566, 29 Colo.App 
357 

Fla.—Hamilton v. Walker Chemical & Exterminating 
Co , App., 233 So 2d 440—Edwards v National 
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Airlines, Inc., App., 307 So.2d 244, quashed on oth. 
grds.. Sup., 336 So.2d 545. 

Ga.—Smith v. Hardy, 240 S.E.2d 714, 144 Ga.App. 
168. 

Hawaii—Chun v. Park, 462 P.2d 905, 51 Haw. 462, 
501. 

Ill.—Jurney v. Lubeznik, 218 N.E.2d 799, 72 Ill.App.2d 
117—Bimba Mfg. Co. v. Starz Cylinder Co., 256 
N.E.2d 357, 119 Ill.App.2d 251. 

Ind.—Rodinelli v. Bowden, 293 N.E.2d 812, 155 Ind. 
App. 582. 

Iowa—Becker v. D & E Distributing Co., 247 N.W.2d 
727. , 

Mich.—Hayes-Albion v, Kuberski, 311 N.W.2d 122, 
108 Mich.App. 642, affd. in part, vac. in part on 
oth. grds. 364 N.W.2d 609, 421 Mich. 170. 

Nev.—Johnson v. Utile, 472 P.2d 335, 86 Nev. 593. 

N.J.—Security Aluminum Window Mfg. Corp. v. Leh¬ 
man Associates, Inc,, 260 A. 2d 248, 108 N.J.Super. 
137. 

N.Y.—Merchants Importing Inc. v. Kuhn & Schneider, 
Inc., 276 N.y.S.2d 923, 27 A.D.2d 709. 

N.C.—King V. Britt. 148 S.E.2d 594, 267 N.C. 594— 
Potts V. Howser, 161 S.E.2d 737, 274 N.C. 49. 

Ohio—Pierson v. Hermann, 210 N.E2d 893, 3 Ohio 
App.2d 398. 

Blank v. Snyder, 291 N.E.2d 796, 33 Ohio Misc. 
67. 

Okl.—Barnes v, McKinney, App., 589 P.2d 698. 

Or.—Hansen v. Bussman, 549 P,2d 1265, 274 Or. 757. 

Pa.—Pennsylvania Power & Light Co. v. Decker, 31 
Leh.LJ. 502. 

Tex.—Poser v. Gene Mohr Chevrolet Co., Civ.App., 
377 S.W,2d 732, revd. on oth. grds., Sup., 384 
S.W.2d 335—Rains v. Heldenfels Bros., Civ.App., 
443 S.W.2d 280, err. ref. no rev. err. 

Yt.—Giroux v. Lussier, 253 A.2d 151, 127 Vt. 520. 

Va.—Roanoke Hospital Ass’n v. Doyle & Russell, Inc., 
214 S.E.2d 155, 215 Va. 796. 

Wash.—Bennett v. Messick, 457 P.2d 609, 76 Wash.2d 
474. 

Exceptions not sanctioned in absence of strong 
necessity 

Cal.—Crisci v. Security Ins. Co. of New Haven, Conn., 
58 Cal-Rptr. 13, 426 P.2d 173, 66 C.2d 425. 

Likelihood of damages 

U.S.—Spang Industries, Inc., Fort Pitt Bridge Division 
v. Aetna Cas. & Sur. Co., C.A.N.Y., 512 F.2d 365. 
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.48. U.S.T-Gowcns v. Morgan & Sons Poultry Co., 
« . 1 D.C.N.q,r ’238F.Supp. 399. 

Alaska—Transamerica Title Ins. Go. v. Ramsey, 507 
P.2d,492. 

CoriS^liameirciW’ v. CoUhgeto, CiV.A.D., 262 A.2d 
187, 6 Conn.C^. 9. * * 

Ga.—Rodrigue v. Mendenhall, 244 S,E.2d 598, 145 
Ga-Apip. 666. ^ 

It!.—Hartford Acc. & Indem. Ca v. Case Foundation 
Co., 294 N.E2d 7, 10 in.App.3d 115, 92 A.LR.3d 

‘ ^ r ^ 


La.—v. SouthcrA Farm Bhrean CaS. InS. Co., 
346'S<pi 1354. ' 

t^rvrin, 42ap.2d 782, 77 N.M. 200. 
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'N.C.—Phillips v. Universal Underwriters Ins. Co., 257 
S.E.2d 671, 43 N.C.App. 56. 
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49. Cal.—Capell Associates, Inc. v. Central Val. Sec. 
Co., 67 CalRptr. 463, 260 C.A.2d 773—State 
Farm Mut. Auto. Ins. Co. v. Allstate Ins. Co., 88 
Cal.Rptr. 246, 9 C.A.3d 508—Seaboard Music Co. 
V. Germano, 101 CalRptr. 255, 24 C.A.3d 618. 
Del—Commercial Credit Corp. v. C. F. Schwartz Mo¬ 
tor Co„ Super., 251 A.2d 353, 

D.C.—Rubewa Products Co, v. Watson's Quality Tur¬ 
key Products, Inc., App., 242 A.2d 609, app. after 
remand 294 A.2d 378. 

Ill—Bimba Mfg. Co. v. Starz Cylinder Ck>., 256 N.E2d 
357, 119 IllApp.2d 251. 

Kan.—Kansas State Bank v. Overseas Motosport, Inc., 
563 P.2d 414, 222 Kan. 26. 

N.M.—C.J.S. cited in Loucks v. Albuquerque Nat. 

Bank, 418 P.2d 191, 198, 76 N.M. 735. 

Ohio—Blank v. Snyder. 291 N.E.2d 796, 33 Ohio Misc. 


Tortious conduct as substantial factor in cans* 
ing harm 

U.S.—Red Lobster Inns of America, Inc. v. Lawyers 
Tit. Ins. Corp., D.C.Ark., 492 F.Supp. 933, affd., 
C.A.. 656 F.2d 381. 

La.—United Pentecostal Church of Hodge v. Interstate 
Surplus Underwriters, Underwriters at Lloyd, 
App., 368' So.2d 1104, writ den. Sup., 371 So.2d 
621. 

N.C.—Gillikin v, Burbage. 139 S.E.2d 753, 263 N.C. 
317. 

Fraudulent misrepresentation 

U.S.—Applied Data Processing, Inc. v. Burroughs 
Corp., D.C.Conn., 394 F.Supp. 504. 

51. Cal—Thomas v. Olin Mathieson Chemical Corp., 
63 Cal.Rptr. 454. 255 C.A.2d 806—Block v. To¬ 
bin, 119 Cal.Rptr. 288, 45 CA.3d 214. 

Ga.—State Highway Dept. v. Knox-Rivers Const. Co., 
160 S.E.2d 641, H7 Ga.App. 453. 

Hawaii—Chun v. Park, 462 P.2d 905, 51 Haw. 462. 
501. 

Iowa—Nizai v, Lavcrty Sprayers, Inc., 143 N.W.2d 312, 
259 Iowa 112. 

Kan,—Apperson v. Security State Bank, 528 P.2d 1211, 
215 Kan. 724. 

Minn.—Jackson v. Reiling. 249 N.W.2d 896, 311 Minn. 
562, ccrt. den. 97 S.a. 2951, 432 U.S. 906, 53 
L.Ed.2d 1078. 

Ohio—Ohio Power Co. v. Huff, 231 N.E2d 897, 12 
Ohio Misc. 214, 

Special damages 

Ga.—Anderson v. Kennedy, 170 S.E. 555, 47 Ga,App. 
380—Hughes V. Rhodes. 141 S.E2d 841, 111 Ga. 
App. 389. 

When damages not remote 

(3) Ga,—City of Elberton v. J. C, Fool Realty Co.. 

143 S.E2d 407, in Ga.App. 765, 

Utah—Skollingsberg v. Bro6kover, 484 P.2d 1177, 26 
Utah2d45. 

Wis.—Pucci V. Rausch, 187 N.W.2d 138,' 51 Wi8.2d 

311 

It 
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52. Ariz.—Reliable Elec. Co. v. Clinton Campbell 
Ctaitractor.Tnc.', 459 F.2d 98, 10 Ariz-App. 371. 
fcdo.—McNdir V, Aflen.'534 P.2d 813, 35 Colo.App. 

'' 3 ^ 7 : ^ ^ ' 

F^a.-^Xsgrow-KUgpre Cp. y. Mulfprd jH^ckersotj Corp., 
301 So.2d 441. 

L^^Osmekitt V. ' So,id' nsf. 

IjlOirih,. America, 
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54. La.—Hickman v. Southern Pac, Transport Co., 
262 So.2d 385, 262 U. 102. 

Pa.—Shamey v. State Farm Mut. Auto. Ins. Co., 331 
A.2d 498, 229 Pa.Super. 215. 

§19. Proximate Cause 

page 651 

66. Ga.—Smith v. Hardy, 240 S.E.2d 714, 144 Ga. 
App. 168. 

N.J.—Hill V. Macomber, 246 A.2d 731, 103 N.J.Super. 
127. 
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Ariz.—Butler v. Wong, App., 573 P.2d 86, 117 Ariz. 
395. 

69. U.S.—Applied Data Processing, Inc. v. Burroughs 
Corp., D.C.Conn., 394 F.Supp, 504. 

70.5. Minn.—Stephenson v, F. W. Woolworth Co., 
152 N.W.2d 138, 277 Minn. 190, 31 A.L.R.Sd 990. 

§ 20. -Intervening Causes 

75. U.S.—Southern Roofing & Petroleum Co. v. Aet¬ 
na Ins. Co., D.C.Tenn., 293 F,Supp. 725. 

Cal—Matthies v. Dubuque Packing Co., 61 CalRptr. 
282, 253 C.A.2d 202. 

Hawaii—Bachran v. Morishige, 469 P.2d 808, 52 Haw. 
61. 

Neb.—Watkins v. Hand. 253 N.W.2d 287. 198 Neb. 
451. 

Ohio—Seymour v. New Bremen Speedway, Inc,, 287 
N.E2d 111, 31 Ohio App.2d 141. 

Whether or not damage can be apportioned 
U.S.—Whitfield Const. Co., Inc. v. Commercial Devel¬ 
opment Corp., D.C.Virgin Islands, 392 F.Supp. 
982. 

Colo.—Bruckman v. Pena, 487 P.2d 566, 29 Colo.App. 
357. 

N.J.—Hoppe v. Ranzini, 385 A.2d 913, 158 NJ.Super. 
158. 

Recovery limited to nominal damages 
N,y.—Clearview Concrete Products Corp. v. S. Charies 
Gherardi, Inc., 453 N.Y,S.2d 750. 88 A.D.2d 461. 
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76. U.S.—D’Ambra v. U.S., CA.R.I., 518 F.2d 275. 

Kegd V. U.S., D.CMont.. 289 F.Suw). 790. 
Fla.—University Community Hos^ul v. Martin, App., 
328 So.2d 858. 

Two tort>feasor$ 

Iowa—Becker v. D A E Distributing Co., 247 N.W,2d 
727. 

77. Ill—Bakstri v. Terminal Freight Co-op, Ass’n, 
394 N.E2d 391, 31 ^Dec. 189, 76 Ill2d 451, 
cert, den, 100 S.Ct. 67L 444 U.S, 1018,62 )LEd.2d 
648. 

Mich.-Sutter v. Figgs, 139 H.W.2d 684, 377 Mich. 80. 

78. IH.—Perfect v! Kaky, 264 N.E2d 430, 130 III 
App,2d 61, 

80. U.S,^Milos V. Sea-Land Servloc. Inc., D.CN.Y., 
478 F.St^ 1019, afftl. CA„ 622 F2d m cfirt, 
dw, im S*a. 560,449 U.S, 9^ 66 L.^,2d 219, 
La.—DiVinoenti v. Desforj^ App., 372 So.24 606. 
Of.—Smith V, 3 , C, Pwey Co„ Inc., 52? F.2d 1275^, 
26^0r. 

83.5. v.^Mendll, Lynch, PiaitXk Fen- 

oer.i Stpih* 447 alM. 

. and mpd. on grd*., CA,, 7C^F,3d U5^ cert, 

, Ikn, 104„S,Ct. 9^ 464 US m* Tt 99, 

A]a.^-^Cooper v. Magjo City 7i<iiddag Sewioe, Inc., 264 
t 14(k m Ala, m. ^: 

v. LeUtve, App«, 21^ Sa2d 46, 

V, atyy i^Oilmha, Apia, m So,2(J 

■263'1s4.W908. ^ . 

^ 4.Hw.ad 

Mfam.—6kjp4ien|oa v. Chi,' 162 
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N.J.—Ftwgate v. Coronav 330 A.2d 355, 66 N.J. 268. 

N.Y.—Goldman v. State, 280 N.Y.S,2d 879, 28 A.D.2d 
782. 

Tex.—Hoke v. Poser, 384 S.W.2d 335. 

Litigational psychosis 

U.S.—Vitkauska.s v. Tynedale Shipping Co., Ltd., D.C. 
N.Y., 416 F.Supp. 990. 
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84. N.Y.—Central State Bank v. American Appraisal 
Co.. 307 N.Y.S.2d 708, 33 A.D.2d 1009, affd. 268 
N.E.2d 327, 28 N.Y.2d 578, 319 N.Y.S.2d 615. 

Utah—Skollingsberg v. Brookover, 484 P.2d 1177, 26 
Utah2d 45. 

85.5. Ill.—Jumey v. Lubeznik, 218 N.E.2d 799, 72 
ni.App.2d 117. 

La.—Stephens v. Continental Ins. Co., App., 364 So.2d 
192, writ den. Sup., 365 So.2d 228. 

Utah—Thompson v. Jacobsen, 463 P.2d 801, 23 Utah2d 
359. 

Second injury following original one 

(1) La.—Waggoner v. Marquette Cas. Co., App., 181 

So.2d 475. 

87. Colo.—Alexander v. White, App., 488 P.2d 1120 
—Niccoli V. Ayala. App.. 501 P.2d 138. 

88. Fla.-r-Great Atlantic & Pac. Tea Co. v, Lanteri, 
App.. 221 So.2d 158. 

89. Colo.—Union Supply Co. v. Pust, 583 P.2d 276, 
196 Colo. 162, 2 A,LR.4th 245, 

Kan,—Fieser v. St, Francis Hospital & School of Nurs¬ 
ing. Inc.. 510 P.2d 145. 212 Kan. 35. 

I.a.—Thibodaux v. Potomac Ins. Co., App,, 201 So.2d 
159. ' 

N.Y.—Kucinski v. Rish, 437 N.Y,S.2d 250, 108 Misc.2d 
188. 
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92, U.S.—Hayes v, U.S.. C.A.Conn., 367 F,2d 340. 
Colo.—Powell V. Brady, 496 P.2d 328, 30 Colo.App. 

406, afTd., 508 P«. 1254. 181 Colo. 218. 

Ga.—Smith v. Hardy. 240 S.E.2d 714, 144 Ga.App. 
168. 


III.—Gert* V. Campbell, 302 N.E,2d 40, 55 I11.2d 84. 

Messina v. City of Chicago, 212 N.E.2d 320, 64 
lll.App.2d 171—Geitz v. Campbell. 282 N.E.2d 28, 
4 XU.App.3d 806, affd. in part, revd. in part on oth. 
grds., 302 N.E.2d 40, 55 ni.2d 84. 
lewa—Hum v. Emzen. 252 N.W.2d 445. 

Ky—Brown Hotel Co, v. Marx. 411 S.W.2d 911— 
Winteatt v. Haydon Oil Ca, 414 S.W.2d 908. 
La.—HtUebrandt v. Holsum Bakeries, Inc., App., 267 
So.2d 608. 


Mich,—GuUck v. Kentucky Fried Chicken Mfg. Corp., 
252 hi.W.ld 540, 73 Mtoh.App. 746. 

Mo,—Bpehfnw v. Bogj^no. 412 S.W.2d 103—Aubus- 
chon ,v. Fitt. 412 S.W,2d 136, ' 

N.J.—Knutaen v. Brown, 266 A,2d 460, 93 N,J,Super. 
522, 232 A.2d 833. 96 K3,Super. 2;^Knut- 

V, Brown, 23:^ 833, 96^ Nj4»p<!r. 229. 

N.Y.—Rttge V. Arden HUI Hospital, 371 N.Y.S.3d 354, 
83 Mise.3d 109. ^ . 

N.C.—Bryant v. X>ot^wity, 148 S,E.2d 546. 267 N.C 
S45, 28 155 

$J,2d 181, 270 My 748, ^ . 

Okk—Atherton v. Devfee, 602 P.2d 634, 


Pa.—iehesco u. Southoiaieni BamMiyivania Transp. Au- 
, ^ tMtSA 380 A.3d 848, 25i 
Waah.-LiiKfe|ttias.iv. m fUdj-lTf, 20 Wash. 
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N.Y.—Dubicki v. Maresco. 407 N.Y.S.2d 66. 64 A.D.2d 
645. 

Tenn.—Transports, Inc. v. Perry, 414 S.W.2d 1, 220 
Tenn. 57, 

Waijh,—Lindquist v. Dengel, App., 581 P.2d 177, 20 
Wash.App. 630, affd. 595 P.2d 934, 92 Was,h.2d 
257. 

Successive “tort feasor” 

N.Y.—Abemethy v. Azzoni, 358 N.Y.S.ld 264, 78 
■ Misc.2d 832. 

93. Ga.—Smith v. Hardy, 240 S.E.2d 714, 144 Ga. 
App. 168. 

N.J.—Knutsen v. Brown, 226 A.2d 460, 93 N.J.Super. 

522, affd. 232 A.2d 833, 96 N.J.Super. 229. 

N.Y.—Kotler v. Monticello Hospital, 290 N.Y.S.2d 385. 
56 Misc.2d 742—Spillan v. Avis Rent A Car, Inc., 
344 N.Y.S.2d 652, 74 Misc.2d 616. 

Ohio—In re Saylor. 437 N.E.2d 321. 1 Ohio Misc.2d 1, 
1 O.B.R. 53. 

W.Va.—Thornton v. Charleston Area Medical Center, 
213 S.E.2d 102. 158 W.Va. 504. 

Wis.—Butzow V. Wausau Memorial Hospital, 187 
N.W.2d 349, 51 Wis.2d 281. 

Liability not dependent on negligence or mal¬ 
practice 

Cal.—Hastie v. Handeland, 79 CaLRptr. 268, 274 
C.A.2d 599. 

94. Mo.—Wilson v. Hungatc, 434 S.W.2d 580. 

96.5. Mo.—Aubuschon v. Witt, 412 S.W.2d 136. 
Lack of care not shown 

(2) Other instances. 

Mo.—Boehmer v. Boggiano, 412 S.W.2d 103. 
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Mo.“Boehmer v. Boggiano, 412 S.W,2d 103. 

98. Ky.—Brown Hotel Co. v. Marx, 411 S.W.2d 911. 

99.5. U.S.—Stevens v. Seaooast Co., CA.Miss., 414 

F.2d 1032, 

Okl.—Atherton v. Devine, 602 P.2d 634. 

Negligent operation of ambulance 

(2) Other Instances. 

Mo.—State ex rel. Smith v. Weinstein, App., 398 
S.W.2d 41. 


Injuries not ajggravated 

La,—Fleming v. State Dept, of Hospitals, App., 308 
So.2d 366, writ den., Sup., 313 So.2d 238. 

99.10. Ark.—Worth James Const. Co. v. Herring, 
412 S.W2d 838, 242 Ark. 156. 

Cal.—Hastie v. Handeland, 79 Cal.Rptr. 268, 274 
CA.2d 599. 

N.J.—Ciluffo v. Middlesex General Hospital, 370 A,2d 
57, 146 N.LSupcr, 476. 

4. N.D.’—CJ.S. quoted at length in Beck v. Lind, 

N.D«J^ RF,2d 23%;25L, ; , 

6.19. N.Y.—Crook v. Robert Hall Clothes, Inc., 264 
K.Y.S.2d 12, 24 A.D.2d 846, 
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14. U.S.—Stevens v. Seacoast Co., C.A.Mis.s., 414 
F.2d 1032. 


14.5. U.S.—Lutz V. U.S.. CA.Mont., 685 F.2d 1178. 

Alcoa S.S. Co. V. Charles Ferran & Co., D.C.La., 
251 F.Supp. 823. affd., C.A.. 343 F,2d 46—Bachal- 
ski V. Universal Marine Corp., D.C.Wash., 393 
F.Supp. 246, 

Colo.—Fischer v. Moore, 517 P.2d 458, 183 Colo. 392. 

Idaho—Blaine v. Byers, 429 P.2d 397, 91 Idaho 665. 

Ind.—Johnson v. Bender, 369 N.E.2d 936, 174 Ind.App. 
638. 

La.—Dirksmeyer v. Hanlon. App., 193 So.2d 398—Mi¬ 
lano V. ^ia, App., 205 So.2d 841—Deshotel v. 
Southern Farm Bureau Cas. In.s. Co., App., 224 
So.2d 191—Kinchen v. Hansbrough, App,, 231 
So.2d 700. writ den. 234 So,2d 194, 255 La. 1099— 
Miller v. Rooks. App., 256 So.2d 499—Deville v. 
U.S. Fidelity & Guaranty Co., App., 258 So.2d 
694—Dufrene v. Miller, App., 266 ^.2d 462, ap¬ 
plication den. 268 So.2d 257, 263 La. 366, and 268 
So.2d 257, 263 La. 367—Mayeux v. Mock, App., 
278 So.2d 591—Taylor v. Rome, App., 303 So.2d 
844. 


Pa.—Lebesco v. Southeastern Pennsylvania Transp. Au¬ 
thority, 380 A.2d 848, 251 Pa,Super. 413, 

Utah—Brunson v. Strong, 412 P.2d 451, 17 Utah2d 364. 

15. U.S.—HoIIaday v. Chicago B. & Q.R. Ca* D.C. 
Iowa, 255 F.Supp. 879—Kegel v. U.S,, D.C.Mont., 
289 F.Supp. 790. 

Cal.—Matthies v. Dubuque Packing Co., 61 Cal.Rptr. 
282, 253 C.A.2d 202—Hastie v. Handeland. 79 
Cal.Rptr. 268, 274 C.A.2d 599. 

Fla.—Hollie v. RadclifFe, App., 200 So.2d 616. 

Idaho—Blaine v. Byers, 429 P.2d 397. 91 Idaho 665. 

Ill.—Messina v. City of Chicago, 212 N.E2d 320, 64 
IlI.App.2d 171—Lazzaro v. Garrett, 242 N.E.2d 
59, 100 ni.App.2d 452. 

Ind.—CJt.S. cited in Johnson v. Bender, 369 N.E.2d 
936, 940. 174 Ind.App. 638. 

La.—Anderson v. Welding Testing Laboratory, Inc., 
304 Sa2d 351. 


Eble V. Qty of New Orleans, App., 181 So.2d 
805—Ward v. State Farm Mut. Auto, Ins. Ca, 
App., 182 So.2d 1.30, writ ref. 184 Sp.2d 26, 248 
La. 1103—Graves v. Traders & General Tn$. Co., 
App., 200 So.2d 67, affd. and am. 214 So*2d 1 t6t 
252 La. 709—Roberts v. Tides, Inc, App., 251 
So.2d 509, writ den. 253 So.2d 224, 259 La. 905— 
Dufrene v. Miller. App., 266 $o.2d 462, application 
den. 268 $o.2d 257, 263 La. 366, and 268 So.2d 
257, 263 La. 367. 


Mass.-McGratb v. G. & P. Thread Corp.. 228 N.E.2d 
■ 450, 353 Mass. 60. 

Mich.—Shemmao v. American S.S. Co., 280 ’N.Wi2d 
852, 89 Mlch.App. 656. 

N.Y.—Seitz v, Department of Fire, Cky of 

390 N.V.S.2d 308, 55 A.D.2d $29. ’ / , ‘ 

N.C.—Lowery v. Newton, 278 S.fi,2d 566, 52 RCApp. 
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Pa.—Fretts V. Pfcvetri, 422 A.2d $81, 282 Pa.8bper. 166,* 


FfL—Ubon V. M -Bottling Inc., 339 A,2d 
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fepn:v-i#tis#*V;'Baptist MeiwdHeil Hospital, App.. 506 
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Neb.—Morford v. Lipsey Meat Co., 138 N.W.2d 653, 
179 Neb. 420. 

N.'C.—Lee v. Regan. 267 S.E.2d 909, 47 N.C.App. 544, 
review den. 273 S.E.2d 299, 301 N.C. 92. 

Tenn.—Silcox v. Smith County, App., 487 S.W.2d 652, 
15.10, U.S.—Russell V. City of Wildwood, C.A.N.J., 
428 F.2d 1176. 

Ind.—^Johnson v. Bender, 369 N.E.2d 936, 174 Ind.App. 
638. 

N.C.—Hinson v. Sparrow, 214 S.E.2d 198, 25 N.C.App. 
571, 

16. , U.S.—Sweet Milk Co. v, Stanfield, C.A.Ariz., 353 

F.Zd 811. 

C.J.S. quoted in Kegel v. U.S., D.C.Mont., 289 
F.Supp. 790, 796. 

Mp.—Miller v. Gulf, M. & O.R. Co., 386 S.W.2d 97. 

16.5. Iowa—C.J.S. cited in McBroom v. State, 226 
N.W.2d 41, 46. 

La.—Rezza v. CzifTer, App., 186 So.2d 174. 

17. U.S.—Steinhauser v. Hertz Corp., C.A.N.Y,, 421 
F.2d 1169. 

Fla.—Washewich v. LeFave, App., 248 So.2d 670. 
Hawaii—Kawamoto v. Yasutake, 410 P.2d 976, 49 
Haw. 42—Gibo v. City and County of Honolulu, 
459 P.2d 198, 5 r Haw. 299. 

Ill.—Pozzie V. Mike Smith, Inc., 337 N.E.2d 450, 33 
IlI.App.3d 343. 

La.—Robnett v. Great Am. Ins. Co. of New York, 
App., 187 So.2d 152, writ ref. 187 So.2d 445, 249 
La. 470—Stone v. Rapp, App., 236 So.2d 274. 
Neb.—McCall v. Weeks, 164 N.W.2d 206, 183 Neb. 
743, 

Pa.—Boushell v. J. H. Beers, Inc., 258 A.2d 682, 215 
Pa.Super. 439. 

Tenn.—Holt v. McCann, 429 S.W.ld 441, 58 Tenn.App. 
:248—Foster v. Baptist Memorial Hospital, App., 
506 S,W.2d 775. ■ 

Tex.—Poser v. Gene Mohr Chevrolet Co., Civ.App., 
377 S.W.2d 732, revd. on oth. grds.. Sup., 384 
S.W.2d 335. 

Arthritis 

La.—Johnson y. Ceaser, App,, 304 So.2d 855. 

Back aitmeist 

Hawaii—Matsutnoto v. Kaku, 484 P.2d 147, 52 Haw. 
629. 

Increased chances of blindness 

Pa—Walsh v. Brody, 286 A.2d 666, 220 Pa.Super. 293. 
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17.5. U.S.—Petition of U.S., D.C.N.C., 303 F.Supp. 
1282—Buchalski v. Universal Marine Corp,, D.C. 
Wash., 393 F.Supp. 246. 

Ark.—Continental Southern Lines, Inc. v. Moses, 395 
S.W.2d 20, 239 Ark. 905, 

Cal.—Ng V. Hudson, 142 CaJ.Rptr. 69, 75 C.A.3d 250. 
Hawaii—Matsumoto v, Kaku, 484 P.2d 147, 52 Haw. 
629, 

Ky.—Leslie v. Egerton, 445 S,W,2d 116. 

La,—Smith v. New York Fire and Marine Underwrit¬ 
ers, App., 182 So,2d 741, application den. 185 
So.2d 221, 249 La. 114, 115. 

Mo.—Immekus v. Quigg, App,, 406 S,W.2d 298. 

N.J.—Green v. Buck Bros. Co., 236 A.2d 605, 98 
N.J.Super. 187, affd. 236 A.2d 885. 51 N.J. 6. 
Pa.—Heck v. Beryllium Corp., 226 A.2d 87, 424 Pa, 
140. ^ 

Wash—Mendenhall v. Siegel, 462 P.2d 245, 2 Wash. 
App. 263, 40 A.L.R,3d 788—Leak v. U.S. Rubber 
Co., 511 P.2d 88. 9 Wash.App. ,98, 89 A.L.R.3d 78. 

Added pain and suffering 

U.S.—Russell V. City of Wildwood, CA.N.J., 428 F.2d 
1176. 
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17.10. U.S.—White v. Johns-Manville Corp,, C.A. 
Va., 662 F.2d 234, cert. den. 102 S.Ct. 1037, 454 
U.S. 1163, 71 L.Ed.2d 319, overr. 764 F.2d 224, 
cert. den. 106 S.Ct. 351, 88 L.Ed.2d 319. 

Cal.—Sweet v. Stutch, 50 Cal.Rptr, 9, 240 C.A,2d 891. 


Hawaii—Matsumoto v. Kaku, 484 P.2d 147, 52 Haw. 
629. 

La.—Walton v. William Wolf Baking Co., Inc., 406 
So.2d 168. 

Mo.—Miller v. Gulf, M. & O.R. Co,, 386 S.W.2d 97. 
N.Y.—Maciver v. Lyon, 350 N,y.S.2d 477, 43 A.D.2d 
806. 

Ohio—Kantor v. McKinley, 224 N.E.2d 141, 9 Ohio 
App.2d 243. 

Tenn.—Wilson v. Cook Mfg. Co., 405 S.W.2d 584, 56 
Tenn App. 129. 

18. U.S —Sweet Milk Co. v. Stanfield, C,A.Ariz., 353 
F.2d 811. 

La.—Rezza v. CzifFer, App., 186 So.2d 174—Jaeger v. 
Herald, App., 186 So.2d 365—Robnett v. Great 
Am. Ins. Co. of New York, App., 187 So.2d 152, 
writ ref. 187 So.2d 445, 249 U. 470. 

N.J.—Knutsen v. Brown. 226 A.2d 460, 93 N.J.Super. 

522, affd. 232 A.2d 833, 96 N.J.Super. 229. 
N.Y.—Ruge V. Arden Hill Hospital. 371 N.Y.S.2d 354, 
83 Misc.2d 109. 

N.C,—C.JJS. quoted in Potts v. Howser, 161 S.E.2d 
737, 741, 274 N.C. 49. 

Purgason v. Dillon, 176 S.E.2d 889, 9 N.C.App. 
529. 

Tenn.—Foster v. Baptist Memorial Hospital, App., 506 
S.W.2d 775. 

18.5. U.S.—Holladay v. Chicago B. & Q.R. Co., D.C 
Iowa, 255 F.Supp. 879. 

Minn.—Schore v. Mueller, 186 N.W.2d 699, 290 Minn. 
186. 

N.C.—C.JJS. quoted in Potts v, Howser, 161 S.E.2d 
737, 741, 274 N.C. 49. 

Howell V. Nichols. 207 S.E.2d 768, 770, 22 N.C. 
App. 741, cert. den. 209 S.E.2d 316, 286 N.C. 21L 
Utah—Brunson v. Strong, 412 P.2d 451, 17 Utah2d 364. 
18.15, U.S.—Holladay v. Chicago, B. & Q.R. Co., 
D.C. Iowa, 255 F.Supp. 879. 

§ 2Z, Natural and Probable Conse¬ 
quences 
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20. Del.—dted in Mills v. Tclenczak, 345 A.2d 
424, 426. 

Nev.—Johnson v. Utile, 472 P.2d 335, 86 Nev. 593. 
N.Y.—Carpenter v. City of Rochester, 324 N.Y.S.2d 
591, 67 Misc.2d 832, affd. 335 N.y.S.2d 255, 39 
A.D.2d 1015. 

21. Recovery in tort does not preclude recov¬ 
ery under contract theory 

U.S.—Clements Auto Co. v. Service Bureau Corp., D.C. 
Minn., 298 F.Supp. 115, affd. in part, revd. in part 
on oth. grds., C.A., 444 F.2d 169. 

22. Colo.—Prutch v. Ford Motor Co., 618 P.2d 657. 
N.D.—Johnson v. Monsanto Co., 303 N.W.2d 86. 

§ 24. -Breach of Contract 

28. U.S.—Nat Harrison Associates, Inc. v. Gulf States 
Utilities Co., CA.La., 491 F.2d 578, reh. den. 493 
F.2d 1405—Moorhead Const. Co., v. City of 
Grand Forks, C.A-N.D., 508 F.2d 1008. 

Walker V. Ford Motor Co., D.C.Tenn., 241 
F.Supp. 526—Autrcy v. Chemtrust Industries 
Corp., D.C.Del., 362 F.Supp. 1085. 

Ala.—Shiver v, Barrow, Civ.App., 232 So. 2d 676, 45 
Ala.App. 495. 

Ariz.—Valley Nat. Bank v. Brown, 517 P.2d 1256, 110 
Ariz. 260. 

Thunderbird Metallurgical, Inc. v. Arizona Test¬ 
ing Laboratories, 423 P.2d 124, 5 Ariz.App. 48. 
Cal.—De La Hoya v. Slim’s Guii Shop, 146 Cal.Rptr. 

68, 80, C.A. 3d Supp. 6. , 

Conn.—C.J.S. cited in Nowakowski v. Rozbicki, 466 
A.2d 353, 355, 39 Conn.Sup: 458, 

D.C.—Meyers v. Antone, App., 227 A.2d 56. 

Fla.—MacDonald v. Penn Mut. Life Ins. Co., App., 276 
So.2d 232. ’ 

Ga.—Bennett v, A-ssociated Food Stores, Inc,, .165 
S.E.2d 581j 118 Ga.App. 711 — Crawford St Associ¬ 
ates, Inc, V. Groves-Keen, Inc., 194S.E2d 499, 127 


Ga.App. 646—Ray Wright Enterprises, Inc. v, 
Reaves, 197 S.E.2d 856, 128 Ga.App. 745. 

Ind.—Finley v. Chain, 374 N.E.2d 67, 176 Ind.App. 66. 
Kan.—Cam Shoes, Inc. v. Gunn, 399 P.2d 831, 194 
Kan. 381—Phillips & Easton Supply Co., Inc. v. 
Eleanor Intern., Inc., 512 P.2d 379, 212 Kan. 
730—Denman v. Aspen Drilling Co., 520 P.2d 
1303, 214 Kan. 402. 

Mich.—Fister V. Henschel, 152 N.W.2d 555, 7 Mich. 
App. 590—Sattler v. Fisher Contracting Co., 186 
N.W.2d 875, 30 Mich.App. 617—Home Ins. Co. v. 
Commercial & Industrial Sec, Services, Inc,, 225 
N.W,2d 716, 57 Mich.App. 143. 

Minn.—Marshall v. Marvin H. Anderson Const, Co., 
167 N.W.2d 724, 283 Minn. 320. 

Mo.—Forsythe v. Starnes, App., 554 S.W.2d 100. 
N.M.—Hall V. Teal, 427 P.2d 662, 77 N.M. 780. 

N.Y.—Field v. Automobile Club of New York, 271 
N.Y.S.2d 516, 26 A.D.2d 534—A & R Const. Co. 
V. New York State Elec. & Gas Corp., 278 N.Y. 
S.2d 165, 27 A.D.2d 899. 

Tenn.—C.J.S. quoted at length in Baker v. Riverside 
Church of God, 453 S.W.2d 801, 809, 61 Tenn 
App. 270—C.J.S. cited in Shamrock Homebuilders 
Inc. V. Cherokee Ins. Co., 486 S,W.2d 548, 553. 
Vt.—Vermont Elec. Supply Co. v. Andrus, 373 A.2d 
531, 135 Vt. 190. 

Wash.—Reynolds Metals Co. v. Electric Smith Const. & 
Equipment Co., 483 P.2d 880, 4 Wash.App. 695. 
Wis.—Hope Acres, Inc. v, Hams, 134 N.W.2d 462, 27 
Wis.2d 285, reh. den. 135 N.W.2d 775, 27 Wis.2d 
285—Repinski v. Clintonville Federal Sav. & Loan 
Ass’n, 181 N.W.2d 351, 49 Wis.2d 53. 

Risks incident to reasonable efforts to mitigate 
damages 

N.H.—Hildreth v. Bergeron, 263 A.2d 664, 110 N.H. 
197. 
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29. U.S.—C.J.Sr cited in Dawkins v. National Liberty 
Life Ins. Co., D.C.S.C., 252 F.Supp. 800, 802- 
Crawford v, Pittsburgh-Des Moines Steel Co., 
D.CWyo., 386 F.Supp. 290. 

Ala.—Shiver v. Barrow, Civ,, 232 So.2d 676, 45 Ala. 
App. 495—Scott Southern Division Emp. Credit 
Union v. Loftin, Civ. 281 So.2d 283, 50 Ala.App. 
•571. 

Ariz.—Thornton v. Marsico, 425 P.2d 869, 5 Ariz.App, 
299—Reliable Elec. Co. v. Clinton Campbell Con¬ 
tractor, Inc., 459 P.2d 98, 10 Ariz.App. 371— 
Home Indem. Co. v. Bush, 513 P.2d 145, 20 Ariz. 
App. 355. 

Cal.—Greenbach Bros., Inc. v. Burns, 54 Cal.Rptr. 143, 
245 C.A.2d 767—Dallman Co. v. Southern Heater 
Co., 68 Cal.Rptr. 873, 262 C,A.2d 582. 

Ga.—State Highway Dept. v. Knox-Rivers Const. Co., 
160 S.E.2d 641, 117 Ga.App. 453—Bennett v. As¬ 
sociated Food Stores, Inc., 165 S,E2d 58 J, 118 
Ga.App. 711—Crawford & Associates, Inc. v. 
Grovcs-Kccn, Inc., 194 S.E.2d 499, 127 Ga.App. 
646. 

Idaho—Olson v. Quality-Pak Co., 469 P.^ 45, 93 
Idaho 607. , ‘ 

Ill.—CjjS, cited in Brewer v. Custom Builders ^<Vpm 
356 N.E.2d 565, 575, 1 Ill.Dec. 377, 42 lll.App.3d 
668 . 

Ind.—Strong v. Commercial Carpet Co.. Inc., 322 
N.E.2d 387, 163 Ind.App. 145, reh. den. in part 
324 N.E.2d 834, 163 Ind.App, 145. 

Iowa—Meyer v. Nottger, 241 N,W.2d 911. 

Kan.—Cain Shoes, Inc. v, Gunn, 399 P.2d 831, 194 
Kan. 381—Cain v. Gro.sshans & Petersen, Inc., 413 
P.2d 98, 196 Kan. 497—Hess v. Jarboe. 443 P.2d 
294, 201 Kan. 705—Denman v. Aspen Drilling . 
Co., 520 P.2d 1303. 214 Kan. 402-r-Jim Mahoney, 
Inc. V. Galokee Corp.,'522 P.2d 428, 214 Kan.. 
754—Duffm v. Patrick, 530 P.2d 1230, 216 Kan'j 
81. 

Me.—Winship v. Brewer School Committee, 390 

1089. I 

Mich.—Home Ins. Co. v. Commercial & Industrial Sec. | 
Services, Inc., 225 N.W.2d 716, 57 Mich.App, I4l.| 
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Mont —Wyatt v School Dis>t No 104, Fergus County, 

417 P2d 221, 148 Mont 83, 22 A L R 3d 1039 
N H —Emery v Caledonia Sand & Gravel Co, Inc , 

374 A 2d 929, 117 NH. 441 
N M —State Farm General Ins. Co v Clifton, 527 P 2d 
798, 86 N M 757 

N Y —Motif Const Corp. v Buffalo Sav. Bank, 374 
NYS2d 868, 50 A D 2d 718, app dism 346 
NE2d 550, 38 N Y 2d 894, 382 N Y S 2d 749 
Lowes Glove Co. v Acme Fast Freight, Inc, 282 
N Y S 2d 869, 54 Misc 2d 429—Long Island Light¬ 
ing Co V City of Glen Cove, 315 N Y.S 2d 656, 64 
Misc.2d 768 

N C —Pipkin v Thomas & Hill, Inc , 236 S E 2d 725, 
33 N.C App 710, affd in part, revd in part on oth 
grds 258 S E 2d 778, 298 N.C 278, 4 A L R 4th 
667 

S C —Kline Iron & Steel Co v Superior Trucking Co, 
Inc, 201 SE.2d 388, 261 S.C 542 
Vt—Berlin Development Corp v Vermont Structural 
Steel Corp., 250 A 2d 189, 127 Vt 367—Pareira v 
Wehner, 330 A 2d 84, 133 Vt 74 
Wis.—Hope Acres, Inc v Hams, 134 N W 2d 462, 27 
Wis2d 285, reh den. 135 N W 2d 775, 27 Wis.2d 
285 

In Louisiana 

(3) Other statements. 

La —Plaisance v Dutton, App , 336 So 2d 1034 

Rule not applied 

U S -Reis v Sparks, C. A Md., 547 F 2d 236 
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29.5, U S —Autrey v Williams and Dunlap, C A.La,, 
343 F 2d 730, reh den 346 F 2d 1007—Compag- 
nie Nationale Air France v Castano, C.A Puerto 
Rico, 358 F.2d 203—Tenneco Oil Co v, Gaffney, 
CA.Colo, 369 F.2d 306—Skibs A/S Gylfe v 
Hyman-Michaels Co., C A Mich., 438 F2d 803, 
cert, den 91 S Ct. 73. 404 US. 831, 30 LEd.2d 
61—Evra Corp. v Swiss Bank Corp., C.A.Ill., 673 
F2d 951, cert den 103 S.Ct 377. 459 U.S 1017, 
74 L.Ed.2d 511 

National Hills Shopping Center, Inc v Insur¬ 
ance Co. of North Amenca, D.C.Ga, 308 F.Supp 
248—Walker Mfg Co v Henkel Const. Co, D.C. 
Iowa, 346 FSupp 621—Alex v Henry S. Conrey, 
Inc, D.C.Pa., 380 F.Supp 1147, affd., CA., 511 
F.2d 1392, two cases. 

Alaska—Western Airlines, Inc. v. Lathrop Co, 499 
P.2d 1013. 

An/,—Thunderbird Metallurgical, Inc v. Arizona Test¬ 
ing Laboratones, 423 P2d 124, 5 Ariz.App 48. 
Cal.—Vanderbilt Growth Fund, Inc. v Superior Court 
of Los Angeles County, 164 Cal.Rptr, 621, 105 
C.A 3d 628. 

Del,—McClain v, Faraone, Super., 369 A.2d 1090 
D.C.—Bay General Industries, Inc. v. Johnson, App,, 

418 A.2d 1050. 

Fla —Olin’s, Inc. v, Avis Rental Car System of Fla, 
Inc., App., 172 So.2d 250—Travelers Indem, Co, v. 
Parkman, App , 300 So 2d 284 
Ill.—Illinois Structural Steel Corp v. Pathman Const. 

Co , 318 N.E 2d 2.32, 23 Ill App 3d I 
Kan.—Cam v Grosshans & Petersen, Inc , 413 P.2d 98, 
196 Kan. 497 

Ky.—Evergreen Land Co. v Gatti, App., 554 S.W.2d 
862. 

La—Galloway v, Tenneco Oil Co, App., 313 So 2d 
317, writ den., Sup., 318 So.2d 42, two cases 
Md.—Little v, Woodall, 224 A.2d 852, 244 Md. 620 
N.J.—T. M Long Co., Inc. v. Jarrett, 397 A.2d 735, 
165 NJ.Super. 117. 

N Y.—American Standard, Inc. v Schectman, 439 N.Y 
S.2d 529, 80 A.D.2d 318. 

N.C.—Stanback v. Stanback, 246 S.E.2d 74, 37 N.C. 
App, 324, affd in part, revd, in part on oth. grds. 
254 S.E.2d 611, 297 N.C. 181, 

Pa —Frank B. Bozzo, Inc. v. Electric Weld Division of 
Fort Pitt Bridge Division of Spang Industries, Inc., 
423 A.2d 702, 283 Pa.Super. 35, affd., Sup., 435 
A.2d 176, 495 Pa. 617, app. after remand 498 A.2d 
895. 


Tenn —Wilson v Dealy, 434 S W 2d 835, 222 Tenn 
196 

Utah—Ranch Homes, Inc. v Greater Park City Corp, 
592 P 2d 620 

Vt—Albnght v Fish, 422 A.2d 250, 138 Vt, 585 
Wash —Wilkins v. Grays Harbor Community Hospital, 
427 P2d 716, 71 Wash 2d 178 
Restatement of Law of Contracts 
U S —Clark v Ferro Corp , D C.Tenn, 237 F.Supp 
230 

Alaska—Native Alaskan Reclamation and Pest Control, 
Inc V United Bank Alaska, 685 P2d 1211, disap¬ 
proving Skagway City School Board v, Davis, 543 
P.2d 218; Arctic Contractors, Inc. v State, 564 
P 2d 30, City of Whittier v. Whittier Fuel & 
Marine Corp, 577 P,2d 216 
N Y —Cohen v Vang Airlines, S A Empresa de Viacao 
Aerea Rio Grandense, 380 N Y S.2d 450, 85 
Misc.2d 653, mod on oth grds 390 N Y S 2d 515, 
88 Misc 2d 998, mod on oth grds 405 N Y S 2d 
44, 62 A D 2d 324 

30. U.S.—St Clair v Local Union No. 515 of Intern. 
Broth of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, C A Tenn., 422 F 2d 128 
Segan Const. Corp v Nor-West Builders, Inc, 
D.C Conn, 274 F.Supp 691—Whitfield Const 
Co, Inc V Commercial Development Corp, D.C. 
Virgin Islands, 392 F.Supp 982 
Fla —F & B Ceco, Inc of Fla v. Galaxy Studios, Inc , 
App, 201 So.2d 597, app after remand 216 So 2d 
75. 

Mo.—Miller v. American Ins Co, App , 439 S W 2d 
238. 

N.M —E & B Specialties Co., Inc v, Phillips, 523 P 2d 

1357, 86 N M. 331 

N.Y.—Lowes Glove Co, v Acme Fast Freight, Inc , 282 
N.Y.S 2d 869, 54 Misc.2d 429 
N.D.—Vallejo v. Jamestown College, 244 N.W.2d 753 
Okl.—Home-Stake Production Co. v. Mmnis, 443 P 2d 
91. 

Tenn.—Baker v. Riverside Church of God, 453 S.W 2d 
801, 61 Tenn.App. 270 

Tex.—Sterling Projects, Inc v. Fields, Civ.App., 530 
S.W,2d 602. 

Matters expressly excluded 
U.S.—Pfaudler Co. v American Beef Packing Co., D.C. 
Iowa, 338 F.Supp 701 
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30.5. U.S.—J. D. Hedin Const. Co. v. U.S., 456 F.2d 
1315, 197 Ct.Cl. 782. 

N.D.—Bumann v Maurer, 203 N.W,2d 434 
Or.—'Bixler v. First Nat. Bank of Oregon, 619 P.2d 895, 
49 Or.App. 195. 

Tenn.—Baker v. Riverside Church of God, 453 S.W.2d 
801, 61 Tenn.App- 270. 

32.10. N.M —Terrel v. Duke City Lumber Co, Inc, 
App., 524 P.2d 1021, 86 N.M 405, affd. in part, 
revd. in part on oth grds, 540 P 2d 229, 88 N M 
299 

32.15. U.S.—Shamburger v. Moody, D.C Ark., 322 
F.Supp, 196, affd and adopted, C.A., 437 F2d 

1358. 

Hycel, Inc. v American Airlines, Inc , D C Tex., 
328 F Supp 190 

N.H—Petne-Clemons v Butterfield, 441 A 2d 1167, 
122 NH. 120 

Tex.—New Amsterdam Cas. Co v Bettes, Civ.App, 
407 S.W.2d 307, err. ref. no rev. err. 

32.20. Nature and purpose of contract and 
attending circumstances 
Kan.—Cam Shoes, Inc v. Gunn, 399 P.2d 831, 194 
Kan. 381 

page 668 

35. La.—Irby Steel v W. R. Fairchild Const. Co., 
Ltd., App., 270 So 2d 233. 

38.5. Alaska—Arctic Contractors, Inc. v, State, 564 
P.2d 30, app. after remand 573 P.2d 1385. 

Or,—Continental Plants Corp. v. Measured Marketing 
Service, Inc., 547 P.2d 1368, 274 Or. 621, 
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41. Vt,—Berlin Development Corp. v Vermont Struc¬ 
tural Steel Corp, 250 A 2d 189, 127 Vt 367. 

43. Cal —Mendoyoma, Inc v, Mendocino County, 87 
Cal.Rptr 740, 8 C A 3d 873 

Mont—Zook Bros Const Co v State, 556 P.2d 911, 
171 Mont 64 

N J —T M. Long Co . Inc v Jarrett, 397 A 2d 735, 
165 NJ Super 117. 

N Y —Long Island Lighting Co v City of Glen Cove, 
315 N.Y.S 2d 656, 64 Misc.2d 768. 

S C—Kline Iron & Steel Co v Superior Trucking Co., 
Inc, 201 S,E2d 388, 261 SC 542. . 

Tenn —Ford Motor Co v. Taylor, 446 S W.2d 521, 60 
Tenn App 271. 
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43.10 Alaska—Native Alaskan Reclamation and Pest 
Control, Inc v United Bank Alaska, 685 P2d 
1211 

N D.—Bumann v Maurer, 203 N W.2d 434, 

Pa.—Exton Dnve-In, Inc, v. Home Indem. Co, 261 
A.2d 319, 436 Pa. 480, cert, den 91 S Ct, 36, 400 
US 819, 27 LEd.2d 46. 

Utah—Ranch Homes, Inc v. Greater Park City Corp, 
592 P 2d 620 

43.15. U S.—U S for Use of Westmghouse Elec. 
Corp v Manetta Mfg Co., D C.W.Va, 339 
FSupp. 18—Jones Memonal Trust v Tsai Inv 
Services, Inc . D.C N Y , 367 F.Supp. 491. 

Fla —F & B Ceco, Inc. of Fla v. Galaxy Studios, Inc,, 
App., 201 So.2d 597, app after remand 216 So 2d 
75 

Miss —C.J.S. cited in Tansil v Horlock, 204 So 2d 457, 
462 

Reasonable foreseeability 

N H —Salem Engineenng and Const. Corp. v London¬ 
derry School Dist., 445 A.2d 1091, 122 N.H. 379. 
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44. N Y.—Field v. Automobile Club of New York, 
271 N.Y.S 2d 516, 26 A.D2d 534. 

Va.—Roanoke Hospital Ass’n v Doyle & Russell, Inc., 
214 S,E.2d 155, 215 Va, 796 

45. Ark.—Hawkins v. Delta Spindle of Blytheville, 
Inc , 434 S.W.2d 825, 245 Ark, 830. 

47. U.S.—Spang Industries, Inc., Fort Pitt Bridge Di¬ 
vision v Aetna Cas. & Sur Co., C.A.N.Y,, 512 
F.2d 365. 
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53. Tex —C.J.S. cited in Longview Const. & Develop¬ 
ment, Inc V Loggins Const Co., Civ App., 523 
S.W.2d 771, 777. 

55. U.S —U.S. for Use of Westinghouse Elec. Corp. v. 
Marietta Mfg Co., D.C.W.Va, 339 F.Supp. 18. 

D C.—Sears, Roebuck & Co. v Goudie, App , 290 A.2d 
826, cert. den. 93 S.Ct. 523, 409 US. 1049, 34 
LEd.2d 501. 

Knowledge of special circumstances 

Tex.—Longview Const & Developnaent, Inc. v. Loggins 
Const Co„ Civ.App., 523 S.W 2d 771. 

§ 25. -Torts 
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64. U.S—Hux v Butler, C.A.Tenn., 339 F2d 696— 
State Farm Mut Auto Ins Co. v Smoot, C A. 
Ga, 381 F.2d 331, cert. dep. 88 SCt 1248, 390 
U S 1005, 20 L.Ed.2d 105—Borel v, Fibreboard 
Paper Products Corp., C.A.Tex., 493 F.2d 1076, 
cert. den. 95 S.Ct 127, 419 U.S. 869, 42 L.Ed.2d 
107 

Wright v. Charles Pfizer & Co, D.CS.C, 253 
F.Supp. 811—Cumberland v, Isthmian Lines, Inc., 
D.C La, 282 F.Supp. 217—Yarrow v. U.S., D.C. 
N.Y , 309 F.Supp. 922—Elliott v. U.S., D C Me., 
329 F.Supp. 621, stating law of Virginia, 

Ill—Horan v. Klein’s-Sheridan, Inc,, 211 N.E.2d 116, 
62 IU.App.2d 455. 11 A.L.R.3d 365. 

Iowa—C.J.S. cited in Madison Silos, Div. of Martin 
Manetta Corp. v. Wassom, 215 NW.2d 494, 498. 
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Mich.—Sutter v, Biggs, 139 N.W.Zd 684. 377 Mich. 80. 

Minn.—Walser v. Vinge, 146 N W,2d 537. 275 Minn. 
230. 

N.C.—King V. Britt, 148 S.E.2d 594, 267 N.C. 594— 
Huff V. Thornton. 213 S.E.2d 198, 287 N.C. 1. 

Ohio—Ohio Power Co. v. Huff. 231 N.E.2d 897, 12 
Ohio Misc. 214. 

S.C.—Hut.son V. Continental Assur. Co., 237 S.E.2d 
375, 269 S.C. 322. 

Wis.-Helleckson v. Loiselle, 155 N.W.2d 45, 37 Wis.2d 
423. 

66. U.S.—Sutherland v. Auch Inter-Borough Transit 
Co., D.C.Pa., 366 F.Supp. 127. 

Fla.—Steiner and Munaeh, P. A. v. Williams, App., 334 
So.2d 39. 

Physical damage junnecessary 

N.J.—People Exp. Airlines, Inc. v. Consolidated Rail 
Corp., 495 A.2d 107, 100 N.J. 246. 
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67. La.—Connell v. Black, App.. 260 So.2d 924. 

70. U.S.—Phillips V. Aetna Life Ins. Co., D.C.Vt., 473 
F.Supp. 984. 

Cal.—Dillon v. Legg, 69 Cal.Rptr. 72, 441 P.2d 912, 68 
C.2d 728, 29 A.L.R.3d 1316. 

Mich.—Wolverine Upholstery Co. v. Ammerman, 135 
N.W.2d 572, 1 Mich.App. 235. 

Special damages 

U.S.—Hycel, Inc. v. American Airlines, Inc., D.CTex., 
328 F.Supp. 190. 
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71. Mich.—Sutter v. Biggs, 139 N.W.2d 684. 377 
Mich. 80. 

Tex.—Quinius v. Estrada, Civ.App., 448 S.W.2d 552, 
err. ref. no rev. err. 

71.5. U.S.—Gowdy v. U.S.. D.C.Mich., 271 F.Supp. 
733. 

Alaska—Era Helicopters, Inc. v. Digicon Alaska, Inc., 
518 P.2d 1057. 

Cal.—Crisci v. Security Ins. Co. of New Haven, Conn., 
58 Cal.Rptr. 13, 426 P.2d 173, 66 C2d 425. 

Idaho—Barlow v. International Harvester Co., 522 P.2d 
1102, 95 Idaho 881. 

Tex.—Cowden Cab Co. v. Thomas, Qv.App., 425 
S.W.2d 886, err, ref. no rev. err. 

72. U.S.—Holladay v. Chicago, B. & Q.R. Co., D.C. 
Iowa, 255 F.Supp. 879. 

73. Improbable or unexpected severe conse¬ 
quences 

U.S.—Holladay v. Chicago, B. & Q.R. Co„ D.C.Iowa, 
255 F.Supp. 879. 

74. Fla—Story v. J. M. Fields, Inc., App., 343 So.2d 
675. 

75. La.—Hamilton v. City of Shcrveport, App., 180 
So.2d 30. writ den. 181 So.2d 399, 248 La. 700. 

Or.—Wampler v. Palmerton, 439 P.2d 601, 250 Or. 65. 

Tex,—CJJS, cited in Sitton v, American Title Co. of 
Dallas, Qv.App., 396 S.W,2d 899, 903, err. ref. no 
rev. err. cert. den. 87 S-O. 501, 385 U.S, 975, 17 
L.Ed.2d 437, reh. den. 87 S.Ct. 739, 385 U.S. 1033, 
17 L.Ed.2d 681. 
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76. Tex.—C.JJS. quoted in Sitton v. American Title 
Co. of Dallas, 396 S.W.2d 899, 903, err. ref. no 
rw. err. cert. den. 87 S.Ct. 501, 385 U.S. 975, 17 
L.Ed.2d 437, reh, den. 87 S.Ct. 739, 385 U.S. 
1033, 17 L.Ed.2d 6$L 

78, U.S.—Applied Data Processing, Inc. v. Burroughs 
Corp., D.C.Conrt., 394 F.Supp, 504. 

79, Contractual relationship 

Ga.—Willis v. Georgia Northern Ry. Co., 314 S.E.2d 
919, 169 Ga.App, 743. 

§ 26. Uncert^itit Speculative, and 
Contingent Consequences 

Tenn,—CJf.S. black letter summary cited in Lawler v. 
Zapletal, 679 S.W.2d' 950, 953. 


83. U.S,—Pennington v. United Mine Workers of 
Amenca, C.A.Tenn., 325 F.2d 804, revd. on oth. 
grds. 85 S.Ct. 1585, 381 U.S. 657, 14 L.Ed.2d 626, 
cert. den. 85 S.Ct. 1796, 381 U.S. 949, 14 L.Ed.Zd 
723, on remand, D.C, 257 RSupp. 815, affd. in 
part, revd. on oth. grds. in part 400 F.2d 806, cert, 
den. 89 SCt. 450, 393 U.S. 983, 21 L.Ed.Zd 444, 
reh. den. 89 5.0. 616, 393 U.S. 1045, 21 L.Ed.2d 
599, app. after remand 421 F.2d 1380, cert. den. 
90 S.Ct. 2177, 398 U.S. 960, 26 L.Ed.2d 546— 
C,J.S. quoted in Big Rock Mountain Corp. v. 
Steams-Roger Corp., CA.S.D., 388 F.2d 165, 170 
—Hannigan v. Sears, Roebuck & Co., C.A.IIL, 410 
F.2d 285. cert. den. 90 S.Ct. 214, 396 U.S. 902, 24 
L.Ed.2d 178—PSG Co. v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc.. 'C.A.Or., 417 F.2d 659, cert, 
den. 90 S.Ct. 924, 397 U.S. 918, 25 L.Ed.2d 
99—Travelers Indem. Co. v. Peacock Const. Co,, 
CA.FIa.. 423 F.2d 1153—Locklin v. Day-Glo Col¬ 
or Corp., C.A.IU.. 429 F.2d 873, cert. den. 91 S.Ct. 
582, 584, 400 U.S. 1020, 27 L.Ed.2d 632—Boehm 

V. Fox, C.A.Kan., 473 F.2d 445—Fredonia Broad¬ 
casting Corp., Inc. V. RCA Corp., C.A.Tex., 481 
F.2d 781, app. aAer remand 569 F.2d 251, reh. 
den. 572 F.2d 320, cert. den. 99 S.Ct. 177, 439 
U.S. 859, 58 L,Ed.2d 167. 

Kruithof'v. Hartford Acc. & Indem. Co., D.C. 
La., 241 F.Supp. 351—Ohio Val. Elec. Corp. v. 
General Elec. Co., D.C.N.Y.. 244 F.Supp. 914— 
Newton v. Rockwood & Co., D.C.Mass., 261 
F.Supp. 485, affd., C.A., 378 F.2d 315—Sands v. 
Abelli, D.C.N.Y., 290 F.Supp. 677—Elliott v. U.S., 
D.C.Me., 329 F.Supp. 621, stating Virginia law. 

Ala.—Harden ,v. Alabama Great Southern R. Co., Civ, 
App., 229 So.2d 803, 45 Ala.App. 301. 

Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Ariz. 515. 

Ark.—Eagle Properties, Inc. v. West & Co. of La., Inc., 
412 S.W.2d 605, 242 Ark. 184. 

Cal.—Page v. Bakersfield Uniform & Towel Supply Co., 
49 Cal.Rptr. 46, 239 C.A.2d 762—Block v. Tobin, 
U9 CaLRptr. 288, 45 CA.3d 214. 

Colo.—Riggs V. McMurtry, 400 P.2d 916, 157 Colo. 33. 

Del.—Coleman v. Garrison, Super., 327 A,2d 757, affd. 
349 A.2d 8. 

Laskowski v. Wallis, 205 A.2d 825, 8 Storey 98. 

D.C.—Fowler v. A & A Ca. App., 262 A.2d 344. 

Fla.—Kennedy & Ely Ins., Inc. v. American Emp. Ins. 
Co., App.. 179 So.2d 248. 

Ga.—Development Corp. of Georgia v. Bemdt, 205 
S.E.2d 868, 131 Ga.App. 277. 

Idaho—Olson v. Quality-Pak Co., 469 P.2d 45, 93 
Idaho 607. 

Ill.—Freehill v. DeWitt County Service Co., 261 N.E2d 
52. 125 m.App.2d 306, 43 A,L.R.3d 715. 

Ind.—Northern Ind. Steel Supply Co. v. Chrisman, 204 
N.E.2d 668, 139 IndApp. 27. 

Md.—Lazorcak v. Feuerstdn, 327 A.2d 477, 273 Md. 
69. 

Mass.—Lufkin's Real Estate, Inc. v. Aseph, 208 N.E2d 
209, 349 Mass. 343. 

Minn.—Homblower and Weeks-Hemphill Noyes v. La- 
zara, 222 N.W.2d 799. 

Mo.—Thienes v. Harlin Fruit Co., App., 499 S.W.2d 
223. 

N.Y.—CJ.S. died in Howard v. Lecher, 386 N.Y.S.2d 
460,'462, 53 A.D.2d 420, affd. 366 N.E.2d 64, 42 
N.Y.2d 109, 397 N.Y.S.2d 363. 

Suburban Club of larkfield, inc. v. Town of 
huntington, 294 n.y.s.2d 4, 57 Misc.2d 1051, affd. 
297 N.Y.S,2d 893, 31 J^.D.2d 718—Haxsco Corp. 

V. RodoUtz Realty Corp., 307 N,Y.S.2^ 531, 61 
Misc.2d 644. 

N.C.—Pike v. Wachovia Bank & Trust Co., 161 S.E.2d 
453, 274 N.C. 1. 

S.C—Pi g gy Park Enterprises, Inc. v. Schofield, 162 
S.E.2d 705, 251 S.C. 385. 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558. 

Team.—Baker v. Riverside Church of God, App., 453 
S.W.2d 801, 61 Tenn,App. 270—CJ,S. black sum- 
mary quoted in Maple Manor Hotel, Inc. v, MetrO" 
pdlitan Government of Nashville and Davidson 
County, App., 543 S.W.2d 593, 599. 
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Utah—Robinson v. Hreinson, 409 P.2d 121, 17 UtahZd 
261. 

Va.—Heinzman v. Fine, Fine, Legum and Fine, 234 
S.E2d 282, 217 Va. 958. 

W.Va.—Spencer v. Steinbrecher, 164 S.E.2d 710, 152 

W.Va. 490—Ferguson v. R. E Ball & Co., 173 
S.E2d 83, 153 W.Va. 882. 

Wyo.—Chrysler Corp. v. Todorovich, 580 P.2d 1123. 

No general test 

Minn.—Jackson v. Reiling, 249 N.W.2d 896, 311 Minn. 
562, cert. den. 97 S.Ct. 2951, 432 U.S, 906, 53 
L.Ed.2d 1078. 
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84. U.S.—Mid-Continent Tel. Corp. v. Home Tel. 
Co., D.CMiss., 319 F.Supp. 1176. 

Ga.—Crawford & Associates, Inc. v. Groves-Keen, Inc., 
194 S.E2d 499, 127 Ga.App. 646. 

N.M.—Louis Lyster, General Contractor, Inc. v. Town 
of Las Vegas, 405 P.2d 665, 75 N.M. 427, app. 
after remand 489 P.2d 646, 83 N.M. 138. 

S.D.—CJ.S. cited in Kunkel v. United Sec. Ins. Co. of 
N.J., 168 N.W.2d 723, 734, 84 S.D. 116. 

85. S.D.—C.JJS. cited in Kunkel v. United Sec. Ins. 
Co. of N.J., 168 N.W,2d 723, 734, 84 S.D. 116. 

Interference with contract 

N.C.—Carolina-Overall Corp. v. East Carolina Linen 
Supply, Inc.. 174 S.E.2d 659, 8 N.C.App. 528. 
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87. U.S.—Stewart Aviation Co. v. Piper Aircraft 
Corp., D.C.Pa., 372 F.Supp. 876. 

Mo.—C.JJS. quoted at length in Hines v. Sweet, 567 
S.W.2d 435. 439. 

N.D.—Holecek v. Janke, 171 N.W.2d 94. 

88. U.S.—Russell v. City of Wildwood, C.A.N.J., 428 
F.2d 1176. 

93. U.S.—Concrete Specialties v. H. C. Smith Const. 
Co., C.A.Wyo., 423 F.2d 670— Mitsui O.S.K. 
Lines, K.K. v. Horton & Horton, Inc., C.ATex., 
480 F.2d 1104. 

Maicobo Inv. Corp. v. Von Dcr Heide, D.C.Md., 
243 F.Supp. 885. 

Ariz.—Morton v. Rogers, 514 P.2d 752, 20 Ariz.App. 
581. 

Conn.—Falco v. James Peter Associates, Inc., 335 A.2d 
301, 165 Conn. 442. 

Fla,—Mulford Hickerson Corp. v. Asgrow-Kilgore Co., 
App., 282 So.2d 19, quashed on oth. grds., Sup., 
301 So.2d 441. 

Ga.—Barkwell v. Helms, 231 S.E.2d 5, 140 Ga.App. 
273. 

Md.—Charles County Broadcasting Co., Inc. v. Meares, 
311 A.2d 27, 270 Md. 321. 

Minn.—Bonhiver v. Graff, 248 N.W.2d 291, 311 Minn, 
in, 92 A.L.R.3d 371. 

Miss.—Chevron Oil Co. v. Snellgrove, 175 So.2d 471, 
253 Miss^ 356—CJJS. dted In Bynum v, Mandrel 
Industries. Inc., 241 So.2d 629, 636. 

Mo.—Warner v. Southwestern Bell Tel. Co., 428 
S.W.2d 596. 

Thienes v. Harlin Fruit Co., App., 499 S.W.2d 
223—CJ.S. cited in Herbert & Brooner Const. Co. 
V. Golden, App., 499 S.W.2d 541', 552—Ganett v. 
American Family Mut. Ins. Co., App., 520 S.W.2d 
102, 88 A.L.R.3d 1115. 

Mont.-^Agrilcasc, Inc. v. Gray, 566 P.2d 1114, 173 
Mont. 151. 

Neb,—Sherman v. Travelers Indem. Co., 225 N.W.2d 
547, 193 Neb. 104. 

N.M.—Louis Lyster, General Contractor, Inc. v, Town 
of Las Vegas. 405 P.2d 665, 75 N.M. 427, dpp. 
after remand 489 P.2d 646, 83 N.M. 138. 

N.C.—Pipkin v, Thomas A Hill, Inc., 236 S.E2d 725, 
33 N.C.App, 710, affd. in part, revd. in part on oth, 
grds. 258 S.E2d 778, 298 N.C 278, 4 A,L.R.4th 
667. 

N.D.—^North Am. Pump Corp. v. Clay Equipment 
Corp., 199 N.W.2d 888. 

Ohio—Swartz v. Steele, 325 N.E2d 910, 42 Ohio 
App.2d 1. 
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Pa—Wilcox V. Regester, 207 A 2d 817, 417 Pa 475 

Term —Maple Manor Hotel Inc v Metropolitan 
Government of Nashville and Davidson County, 
App , 543 S W 2d 593 

Tex —City of San Augustine v. Roy W Green Co, 
Civ App., 548 S.W 2d 467, err. ref. no rev err. 

Va—Hale v Fawcett, 202 S.E.2d 923, 214 Va 583 

WVa—Spencer v. Stembrecher, 164 S E 2d 710, 152 
W Va. 490 

Wis —Caygill v Ipsen, 135 N W.2d 284, 27 Wis.2d 578 

Wyo—Reeder Flying Service v Crompton, 470 P.2d 
281. 

Special damages 

US—Takao v Reimers, C A Idaho, 427 F2d 158 

Legal certainty 

La—Culpepper v. Natchitoches Pansh School Bd., 
App., 333 So.2d 453. Writ den, Sup, 338 So.2d 
289, 
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94. U.S—Kingwood Oil Co v Plateau, Inc., CA. 
NM, 414 F2d 1320. 

Vess V. Gardner, D C Miss., 301 F.Supp 505, 
affd , C.A , 413 F.2d 424. 

Ill.—Illinois Power Co v Champaign Asphalt Co, 310 
N E 2d 463, 19 Ill,App.3d 74 

Miss.—Dennis v Prisock, 181 So 2d 125, 254 Miss. 574, , 
app. after remand 221 So.2d 706. 

Tenn —Wilson v Farmers Chemical Ass’n, 444 S W 2d 
185, 60 Tenn.App 102. 

W.Va —Mollohan v. Black Rock Contracting, Inc, 235 
SE.2d 813. 
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95. Anz—Muccilli v. Huffs Boys’ Store, Inc, 473 
P 2d 786, 12 Anz.App 584, stating Texas rule. 

Cal.—Kuffel v, Seaside Oil Co., 90 Cal.Rptr. 209, 11 
C.A 3d 354, app. after remand 138 CalRptr 575, 
69 C.A.3d 555. 

Colo.—Houser v Eckhardt, App., 506 P.2d 751. 

Conn,—Granato v, Benettiere, Cir A.D., 246 A.2d 901, 

5 Conn.Cir. 150. 

D.C.—Construction Services, Inc. v. Marty’s Floor Cov¬ 
ering Co , App., 259 A 2d 833. 

Fla—Conner v. Atlas Aircraft Corp , App., 310 So 2d 
352. 

Ill —First Nat. Bank, Mattoon v Standard Paving Co, 
303 N.E.2d 29, 15 Ill.App.3d 7. 

Mich —Home Ins. Co. v. Commercial & Industrial Sec, 
Services, Inc., 225 N.W.2d 716, 57 Mich App. 143. 

N.M.—Hall v. Teal, 427 P.2d 662, 77 N.M. 780. 

Pa,—Major v. Flock Brewing Co., 2 Pa.Dist. & Co.2d 
496, 4 Lycoming 198, amended on oth. grds 5 
Lycoming 13. 

Wash.—Pner v Refrigeration Engineering Co., 442 
P.2d 621, 74 Wash.2d 25. 

Reynolds Metals Co. v. Electric Smith Const. & 
Equipment Co., 483 P.2d 880, 4 Wash.App. 695. 

Wyo.—Wheatland Irrigation Dist. v McGuire, 562 
P 2d 287. 

ScientiHc rigor not required 

U.S.—Lexington Products Ltd. v. B.D. Communica¬ 
tions, Inc., CA.N.Y., 677 F 2d 251. 

96. U S.—Pennington v, United Mine Workers of 
America, CA.Tenn,, 325 F2d 804, revd. on oth. 
grds. 85 S Ct 1585, 381 U.S 657, 14 L.Ed.2d 626, 
cert. den. 85 S.Ct. 1796, 381 U.S. 949 14 L.Ed 2d 
723, on remand, D.C., 257 F.Supp. 815, affd. in 
part, revd. on oth. grds. in part, 400 F.2d 806, 
cert. den. 89 S.Ct. 450, 393 U.S. 983, 21 L.Ed 2d 
444, reh. den. 89 S.Ct. 616, 393 U.S 1045, 21 
LEcl.2d 599, app. after remand 421 F.2d 1380, 
cert. den. 90 S.Ct. 2177, 398 U.S. 960, 26 L.Ed.2d 
546—Lakota Girl Scout Council, Inc. v. Havey 
Fund-Raising Management, Inc., CA.Iowa, 519 
F.2d 634—Lexington Products Ltd. v. B.D. Com¬ 
munications, Inc., C.A.N.Y., 677 F.2d 251. 

Dale Construction Co. v. U.S., 161 CtCl. 825— 
Electronic & Missile Facilities, Inc. v. U.S,, 416 
F,2d 1345, 189 Ct.Cl. 237. 


Caracci v Brother Intern Sewing Mach Corp of 
Louisiana, D C La., 222 F Supp 769, affd, C A , 
341 F2d 377—Riley v General Mills, Inc., DC 
Pa., 226 F Supp 780, rernd,, C A., 346 F 2d 68 
Mich.—Troppi V Scarf, 187 N W2d 511, 31 Mich.App 
240 

N Y.—Alebrande v New York City Housing Authority, 
254 N Y S 2d 326, 44 Misc 2d 803 
N.C —Midgett V North Carolina State Highway Com¬ 
mission, 144 S.E2d 121, 265 NC. 373 
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97. U S.—Plumbers and Fitters, Local 761 v Matt J. 

Zaich Const. Co, C A Cal, 418 F.2d 1054. 

Tex.—Union Carbide Corp v Gayton, Civ App., 486 
S.W.2d 865, err, ref. n.re 
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99. U.S,—Schutter Candy Co v. Stein Bros Paper 
Box Co., C A.I11., 338 F.2d 558—Adams v. Erick¬ 
son, CA.Wyo., 394 F2d 171—Hannigan v Sears, 
Roebuck & Co., C A Ill, 410 F 2d 285, cert den. 
90 set 214, 396 U.S 902. 24 L Ed 2d 178-A to 
Z Rental, Inc v Wilson, C A Colo., 413 F 2d 
899—Household Goods Carriers’ Bureau v Ter¬ 
rell, C.A Tex., 417 F.2d 47, reh 452 F2d 152, 
app. after remand 494 F.2d 16, reh den 496 F 2d 
878, cert dism 95 S.Ct 246, 419 US. 987, 42 
L.Ed 2d 260—Boston Securities, Inc v. United 
Bonding Ins Co., CA.Mo., 441 F.2d 1302—John 
McShain, Inc. v US. 412 F.2d 1281, 188 Ct.Cl. 
830—Rovegno v. Geppert Bros., Inc., C A Pa , 
677 F.2d 327. 

Christopher v. U.S, D C.Pa., 237 F Supp. 787— 
U.S V. Sancolmar Industnes, Inc., D.C.N.Y., 347 
F.Supp. 404. 

Anz.—Phelps v, Melton, 482 P,2d 905, 14 Ariz.App. 
296 

Colo —Riggs V. McMurtry, 400 P.2d 916, 157 Colo. 33 
D C.—Spar v. Obwoya, App, 369 A 2d 173. 

Ill.—Rhodes v. Sigler, 357 N.E.2d 846, 2 Ill.Dec 626, 
44 III.App.3d 375 

Ind.—Friendship Farms Camps, Inc. v Parson, 359 
N.E.2d 280, 172 Ind.App. 73. 

Kan —Iseman v Kansas Gas & Elec. Co., 567 P.2d 
856, 222 Kan .644 

La.—Zesiger v. Dean, App, 247 So 2d 222. 

Mich.—Godwin v. Ace Iron & Metal Co., 137 N.W.Zd 
151, 376 Mich. 360. 

Wolverine Upholstery Co, v Ammerman, 135 
N.W 2d 572, 1 Mich App. 235—Gongola v Yak- 
sich, 143 N.W.2d 601, 3 Mich.App 676—Jones v. 
Sanilac County Road Com’n, 342 N W 2d 532, 128 
Mich.App. 569 

N.Y.—Alebrande v. New York City Housing Authority, 
254 N.Y.S.2d 326, 44 Misc.2d 803, revd on oth. 
grds. 268 NYS.2d 579, 49 Misc 2d 880. 

N.D,—North Am. Pump Corp. v. Clay Equipment 
Corp., 199 N.W.Zd 888—Ellendale Farmers Union 
Co-op. Ass’n V, Davis, 219 NW.2d 829. 

Pa.—Rohr v. Logan, 213 A.2d 166, 206 Pa.Sup€r, 232. 
Gustave Paul, Inc v. Standard Slag Co., 34 D & 
C.2d 403. 

Wash.—Burkheimer v. Thrifty Inv. Co, Inc., 533 P.2d 
449, 12 Wash.App. 924 

Utah—Secunty Development Co. v. Fed-co, Inc., 462 
P 2d 706, 23 Utah 306. 

1. U.S.—J. D. Hedin Const. Co. v. U.S., 347 F.2d 235, 

171 Ct.Cl. 70. 
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2. Ark.—C.J.S. cited in Williams v. J. W Black 

Lumber Co, 628 S.W.Zd 13. 16, 275 Ark. 144, 
Utah—Security Development Co v Fed-co, Inc., 462 
P.2d 706, 23 Utah2d 306. 

3. Utah—Howarth v, Ostergaard, 515 P.2d 442, 30 

Utah2d 183. 

4. N.C.—C.J.S. cited in Gay v Thompson, 146 

S.E.2d 425, 428, 266 N.C. 394, 15 A.L,R.3d 983. 
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§ 27. - Uncertainty as to Exist¬ 

ence or Cause 

5. US —Vancouver Plywood Co., Inc v National 
Auto & Cas Ins Co., DC La, 387 FSupp 311 

Kan —C.J.S. cited in Apperson v. Security State Bank, 
528 P2d 1211, 1220, 215 Kan 724. 

Md.—Straughan v Tsouvalos, 228 A 2d 300, 246 Md 
242 

Mont.—Lovely v Burroughs Corp, 527 P.2d 557, 165 
Mont 209, app after remand 548 P.2d 610, 169 
Mont 454 

Va.—Hale v Fawcett, 202 S.E2d 923, 214 Va. 583 
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7. Ill —Mclnturff v. Chicago Title & Trust Co , 243 
NE.2d 657, 102 Ill App 2d 39 

La.—Congregation Gates of Prayer v DiMaggio, App., 
286 So 2d 128. 

Miss—Dennis v Pnsock, 181 So 2d 125, 254 Miss. 574, 
app after remand 221 So 2d 706. 

Mo.—C.J.S. cited in Herbert & Brooner Const Co v 
Golden, App., 499 S W 2d 541, 552. 

Ohio—Blank v Snyder, 291 N E.2d 796, 33 Ohio Misc 
67. 

§ 28. -Uncertainty as to Mea¬ 

sure or Extent 

12. U.S —Washington State Bowling Propnetors 
Ass’n v. Pacific Lanes, Inc, C A Wash., 356 F 2d 
371, cert, den 86 S Ct. 1590, 384 US. 963, 16 
L Ed 2d 674—A to Z Rental, Inc v Wilson, 
C A Colo, 413 F2d 899—Simon v New Haven 
Bd & Carton Co , Inc., C.A Conn , 516 F.2d 303. 

Mapes Casino, Inc v, Maryland Cas Co, D C 
Nev, 290 FSupp 186—Koehler v, Cummings, 
D C.Tenn , 380 F.Supp. 1294. 

Ark.—C.J.S. cited in Gregory v Walker, 389 S W.2d 
892, 895, 239 Ark. 415. 

Cal —Engle v. City of Oroville, 47 Cal Rptr 630, 238 
C A.2d 266—Fisher v Hampton, 118 Cal.Rptr 
811, 44 CA.3d 741. 

Colo.—A. A & E. B. Jones Co. v. Boucher, App., 530 
P.2d 974. 

Fla,—Saponto v. Bone, App., 195 So 2d 244. 

Iowa—Basic Chemicals, Inc. v Benson, 251 N.W.Zd 

220 . 

Ky.—Roadway Exp., Inc. v. Don Stohlman & Associ¬ 
ates, Inc., 436 S.W.Zd 63. 

Me.—C.J.S. quoted at length in Michaud v, Vahlsing, 
Inc., 264 A.2d 539, 545. 

Mass.—McKenna v. Begin, 362 N.E.Zd 548, 5 Mass. 
App. 304. 

Mich.—Wolverine Upholstery Co. v. Ammerman, 135 
N.W.2d 572, 1 Mich.App 235. 

Nev —Fireman’s Fund Ins. Co. v Shaweross, 442 P.2d 
907, 84 Nev. 446. 

N.J.—Betenbaugh v, Pnneeton Hospital, 235 A 2d 889, 
50 N.J. 390. 

N.M —Wirth V. Commercial Resources, Inc , App , 630 
P.2d 292, 96 N.M. 340. 

N C.—C.J.S. quoted at length in Matthews v. Lineber- 
ry, 241 S E.2d 735, 737, 35 N C App. 527, cert, 
den. 244 S.E.2d 259, 295 N.C 91. 

N.D.—North Am Pump Corp. v Clay Equipment 
Corp., 199 N.W.Zd 888. 

Okl.—C.J.S, quoted in M K & 0. Airline Transit Co. 
V. Deckard, 397 P.2d 883, 887, 12 A.L.R 3d 466— 
C.J.S. quoted in Oklahoma Transp. Co. v. Hays, 
405 P.2d 181, 184—City of Holdenville v. Griggs, 
411 P.2d 521. 

Or.—Husky Lumber Co , Inc. v D. R. Johnson Lumber 
Co, 579 P.2d 235, 282 Or. 481. 

Tenn.—Acuff v Vinsant, 443 S.W.2d 669, 59 Tenn. 
App. 727, 

Wash.—Adams v. State, 429 P.2d 109, 71 Wash.Zd 414 
V. C Edwards Contracting Co., Inc. v. Port of 
Tacoma, 503 P.2d 1133, 7 Wash.App 883, affd. 
514 P 2d 1381, 83 Wash.Zd 7 
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13. U.S —Southwestern Inv. Co. v. Cactus Motor Co.. 
C.A N.M.. 355 F.2d 674—W. L. Hatley & Co. v. 
Niagara County, CA N.Y.. 388 F.2d 746—Uni¬ 
versity Computing Co. v, Lykes-Voungstown 
Corp., C.A.Ga., 504 F.2d 518, reh. den. 505 F.2d 
1304. 

Petrovich v. U.S., 421 F.2d 1364, 190 Ct.Cl. 760. 
Alaska-Dowling Supply &. Equipment, Inc. v. City of 
Anchorage, 490 P.2d 907. 

Ariz,—Nelson v. Cail, App., 583 P.2d 1384, 120 Ariz. 
64. 

Cal.—C.J.S. cited in Dallman Co. v. Southern Heater 
Co., 68 Cal.Rptr. 873, 880, 262 C.A.2d 582. 

Colo.—Peterson v. Colorado Potato Flake & Mfg. Co., 
435 P.2d 237, 164 Colo. 304 
Brittis V. Freemen, 527 P.2d 1175, 34 Colo.App. 
348—Nelson v Lake Canal Co. of Colorado, App., 
644 P.2d 55. 

D.C.—Espaillat v. Berlitz Schools of Languages of 
America, Inc., CA., 383 F.2d 220. 127 U.S.App. 
D.C 293, 24 A.L.R.3d 1380. 

Idaho—Smith v. Daniels, 471 P.2d 571, 93 Idaho 716. 
Iowa—Orkin Exterminating Co., Inc (Arwell Division) 
V. Burnett, 160 N.W.2d 427—C.J.S. cited in De- 
Waay v. Muhr, 160 N.W.2d 454, 460. 

La.—Lestrick v. Najolia, App., 297 So.2d 770. 

Md.—Diahst Co. v. Pulford, 399 A.2d 1374, 42 Md. 
App. 173. 

Mass.—McKenna v. Begin, 362 N.E.2d 548, 5 Mass. 
App. 304. 

Mo.—C.JJS. cited in Lewis v. Hubert, 532 S.W.2d 860, 
869. 

N.M.—Morris v. Rogers, 456 P.2d 863, 80 N.M. 389— 
Nosker v. Western Farm Bureau Mut. Ins. Co., 466 
P.2d 866, 81 N.M. 300. 

N.Y.—Alebrande v. New York City Housing Authority, 
254 N.Y.S.2d 326, 44 Misc.2d 803, revd. on oth, 
grds. 268 N.Y.S.2d 579, 49 Misc.2d 880. 

Or.—Hansen v. Bussman, 549 P.2d 1265, 274 Or, 757. 
Wash.—Reefer Queen Co. v. Marine Const, and Design 
Co., 440 P.2d 448, 73 Wash.2d 774. 

Ivy V, Argentieri, 471 P.2d 122, 2 Wash.App. 
999. 

Wis.—Outlet Cranberry Co,, Inc, v. Oakdale Elec. Co¬ 
op., 254 N.W.2d 234, 78 Wis.2d 121 

Future damages 

Cal.—Guntert v. City of Stockton, 126 Cal.Rptr. 690, 
55 C.A.3d 131, reh. den. 127 Cal.Rptr. 602, 55 
CA,3d 131. 

Ill.—Cummings v, Chicago Transit Authority, 408 

N. E2d 737, 42 IlLDec. 159, 86 Ill.App,3d 914. 
Mont.—Frisnegger v, Gibson, 598 P.2d 574, 183 Mont. 

57. 
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14. U.S.—Pennington v. United Mine Workers of 
America, C.A.Tenn., 325 F.2d 804, revd, on oth. 
grds. 85 S.Ct. 1585. 381 U.S. 657, 14L.Ed.2d 626, 
cert. den. 85 S.Ct. 1796, 381 U.S. 949, 14 L.Ed.2d 
723, on remand, D.C,, 257 F.Supp. 815, affd. in 
part, revd. on oth. grds. in part, 400 F.2d 806, 
cert. den. 89 S.Ct. 450, 393 U.S. 983, 21 L.Ed.2d 
444, reh. den. 8^ S.Q. 616, 393 U.S. 1045, 21 

L. Ed.2d 599, app. after remand 421 F.2d 1380. 
cert. den. 90 S.Ct. 2177, 398 U.S. 960, 26 L.Ed.Zd 
546—Thompson v, Brotherhood of Sleeping Car 
Porters, CA.S.C, 367 F.2d 489, cert. den. 87 S.Ct, 
1019, 386 U,S. 960, 18 L.Ed.2d 110-Hi Hat 
Elkhom Coal Co. v. Inland Steel Co^ C.A.Ky., 
370 F.2d 117—Dean Foods Co. v. Albrecht Dairy 
Ga, (i.A.Mo., 396 F,2d 652—Johnson v. Chicago, 

M. , St. P. & P.R. Co., CA.Waho, 400 F.2d 968— 
Riverside Coal Co. v. United Mine Workers of 
America, C.A.Ky., 410 F,2d 267, cert. den. 90 
S.Ct. 89, 396 U.S. 846, 24;L.Ed.2(i 95—Bums 
Bros. Plumbers, Inc. v. Groves Ventures Co., C.A, 
Ohio, 412 F,2d 202—Fujimoto v: Rio Grande 
Pickle Co., C.A.Tex., 414 F.2d 648—Daniels Tow¬ 
ing Service, Inc. v. Nat Harrison Associates, Inc., 
C.A.FIa., 432 F.2d 103—Klinger v. Baltimore & 

O. R. Co., C.A.N.Y., 432 F.2d 506. 


Dale Const Co v. U.S,, 168 Ct.Cl. 692—Luna 
Bros. & Co. v. U.S.. 369 F.2d 701. 177 Ct.Cl. 676. 

Chnstopher v. U.S., D.C.Pa., 237 F.Supp. 787— 
Hyatt Chalet Motels, Inc. v. Salem Bldg, and 
Const Trades Council, D.C.Or., 298 F.Supp. 699— 
Kyriazi v. Western Elec. Co„ D.C.N.J, 465 
F.Supp. 1141. 

Ariz.—Atkinson v. Marquart, 541 P.2d 556, 112 Anz. 
304. 

Ark.—Taylor v. Green Memorial Baptist Church, App., 
633 S.W.2d 48, 5 Ark.App. 101. 

Cal.—Bertero v. National General Corp., 62 Cal.Rptr. 
714, 254C.A.2d 126—Hutcherson v. Alexander, 70 
Cal.Rptr. 366, 264 C.A.2d 126, 38 A.L.R.3d 636— 
Dulien Steel Products, Inc., of Washington v, A. J. 
Industries, Inc., 70 Cal.Rptr. 787, 264 C.A.2d 540 
—Doo V. Packwood, 71 Cal.Rptr. 477, 265 C.A.2d 
752—Stephan v. Maloof, 79 Cal.Rptr. 461, 274 
C.A.2d 843. 

Colo.—Riggs V. McMurtry, 400 P.2d 916, 154 Colo. 33. 
Advance Press Corp. v. Chester, App., 511 P.2d 
932—Nelson v. Lake Canal Co. of Colorado, App., 
644 P.2d 55. 

Conn.—Griffin v. Nationwide Moving and Storage Co., 
Inc., 446 A.2d 799, 187 Conn. 405. 

D.C.—R. S. Willard Co. v. Columbia Van Lines Moving 
& Storage Co., App., 253 A.2d 454—Burka v. 
Crestview Corp., App., 321 A.2d 853. 

Tatum V. Morton, D.C., 386 F.Supp. 1308. 

Fla.—Mulford Hickerson Corp. v. Asgrow-Kilgore Co., 
App., 282 So.2d 19, quashed on oth. grds.. Sup., 
301 So.2d 441—Conner v. Atlas Aircraft Corp., 
App., 310 So.2d 352. 

Ga.—Summeffield v. DeCinque, 238 S.£.2d 712, 143 
Ga.App. 351. 

Hawaii—Loui v. Oakley, 438 P.2d 393, 50 Haw. 260, 
272. 

Ill.—Tri-County Grain Terminal Co. v. Swift & Co., 

254 N.E.2d 311, 118 III.App.2d 313. 

Ind.—Indiana Tri-City Plaza Bowl, Inc. v. Glueck’s 
Estate, App., 422 N.E.2d 670. 

Iowa—Dealers Hobby, Inc. v. Marie Ann Realty Co., 

255 N.W.2d 131. 

Kan.—Vickers v. Wichita State University, Wichita, 518 

P.2d 512, 213 Kan. 614. 

La.—Zesiger v. Dean, App., 247 So.2d 222—Roshong v. 

Travelers Ins. Co., App., 281 So.2d 785. 

Mass.—National Merchandising Corp. v. Leyden, 348 

N.E.2d 771, 370 Mass. 425, 5 A.L.R.4th 1266. 
Mich.—Godwin v. Ace Iron & Metal Co., 137 N.W.2d 
151, 376 Mich. 360. 

Wolverine Upholstery Co. v. Ammerman, 135 
N.W.2d 572, 1 Mich.App. 235—Tann v. Allied 
Van Lines, Inc., 146 N.W.2d 682, 5 Mich.App. 
309—Troppi v. Scarf, 187 N.W.2d 511, 31 Mich. 
App. 240. 

Minn.—Uoni v. Bemis Co., Inc., 255 N.W.2d 824. 
Miss.—Travelers Indem. Co. v. Davis Wholesale Dmg 
Co., 234 So.2d 604. 

Mo.—Venie v. South Central Enterprises, Inc., App., 
401 S.W.2d 495. 

Mont.—Swanson v. St. John’s Lutheran Hospital, 615 
P.2d 883. 

Nev.—Covington Bros. v. Valley Plastering, Inc., 566 
P.2d 814, 93 Nev. 355. 

N.H.—Baker v. Dennis Brown Realty, Inc., 433 A.2d 
1271, 121 N.H. 640. 

NJ.—Grille V. Board of Realtors of Plainfield Area, 
219 A.2d 635, 91 N.J.Super. 202. 

N.Y,—Alebrande v. New York City Housing Authority, 
254 N.Y.S.2d 326, 44 Misc.2d 803, revd. on oth. 
grds. 268 N.Y.S.2d 579, 49 Misc.2d 880. 

N.C.—Brown v. Moore, 213 S,E.2d 342, 286 N.C 664. 
Okl,—Great Western Motor Liqes, Inc. v. Cozard, 417 
P.2d 575. 

Pa.—Silver v. Television City, Inc., 215 A.2d 335, 207 
Pa.Super. 150. 

Myers v. Oswald, 17 Cumb. Sl. 

Tex.—H. B. Zachry Co. v. fceco Steel Products Corp., 
Cir.App., 404 S.W.2d 113, err. ref. no rev. err.— 
Donaldson v. Liberty Sign Co., Civ.App., 425 
S.Wl2d 901, err. ref. no rev. err,—Dessommes v. 
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Dessommes, Civ,App., 505 S.W.2d 673, err. ref. no 
rev. err. 

Wash.—Grant v. Leith, 407 P.2d 157, 67 Wash.2d 
234—Sigman v Stevens-Norton, Inc., 425 P.2d 
891, 70 Wash.2d 915—V, C. Edwards Contracting 
Co„ Inc. V. Port of Tacoma, 514 P.2d 1381, 83 
Wash.2d 7. 

Wis.—Novo Indus. Corp. v. Nissen, 140 N.W.2d 280, 
30 Wis.2d 123. 

Wyo.—Opheim v. United Mobile Homes, Inc., 511 P.2d 
1289. 

Defendant’s wrongful conduct 
U.S.—Frito-Lay, Inc. v. So Good Potato, Chip Co., 
D.C.Mo.. 427 F.Supp. 677. 

Ala.—Hubbard Bros. Const. Co., Inc. v. Brackner, Civ. 
App., 390 So.2d 648. 
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15. U.S.—Hyatt Chalet Motels, Inc. v. Salem Bldg, 
and Const. Trades Council, D.C.Or., 298 F.Supp. 
699—Henderson v. S. C. Loveland Co., Inc., D.C. 
Fla., 390 F.Supp. 347, am. on oth. grds. 396 
F.Supp. 658. 

Dale Const. Co. v. U.S., 168 Ct.Cl. 692. 

Ariz.—^Jowdy v. Guerin, 457 P.2d 745, 10 Ariz.App. 
205. 

Cal.—Pacific Scientific Co. v. Glassey, 54 Cal.Rptr. 235, 
245 C.A.2d 831—Stephan v. Maloof, 79 Cal.Rptr. 
461, 274 C.A.2d 843. 

Colo.—Peterson v. Colorado Potato Flake & Mfg. Co., 
435 P.2d 237, 164 Colo. 304. 

Fla.—Mori v. Matsushita Elec. Corp. of America, App., 
380 So.2d 461. 

Iowa—C.J.S. cited in Kriener v. Turkey Valley Com¬ 
munity School Dist., 212 N.W.2d 526, 537. 

La.—Hayward v. Carraway, App., 180 So.2d 758, writ 
ref. 182 So.2d 662, 248 La. 909—Duhon v. Cormi¬ 
er, App., 186 So.2d 645—Cotton v. Needham, 
App., 253 So.2d 674, writ ref. 255 So.2d 353, 260 
La. 129—Bergeron v. Con-Plex, Inc., App., 255 
So. 2d 397—Peoples Moss Gin Co., Inc. v. Phoenix 
Ins. Co., App., 270 So.2d 285—Melancon v. l.M.C. 
Drilling Mud, App., 282 So.2d 532, application 
den., Sup., 283 So.2d 769, 771. 

Me.—Doane v. Pine State Volkswagen, Inc., 377 A.2d 
481. 

Mass.—Colangeli v. Construction Service Co., 233 
N.E.2d 192, 353 Mass. 527. 

Mich.~Prine v. Hatfield, 145 N.W.2d 809, 5 Mich.App. 
57. 

Mo.—Truck Ins. Exchange v. Bill Rodekopf Motors, 
Inc., App., 623 S.W.2d 612. 

N.Y.—Borne Chemical Co., Inc. v. Dictrow, 445 N.Y. 
S.2d 406, 85 A.D.2d 646. 

Okl.—CJ,S. quoted in M.K. & O. Airline Transit Co. 

V. Deckard, 397 P.2d 883, 887, 12 A.L.R.3d 466. 
Vt.—Vermont Elec. Supply Co., Inc. v. Andrus, 315 
A.2d 456, 132 Vt. 195, app. after remand 340 A.2d 
77, 133 Vt. 422, op. supp. 373 A.2d 531, 135 Vt. 
190. 

Wash.—Cromwell v. Gruber, 499 P.2d 1285, 7 Wash. 
App. 363—V. C. Edwards Contracting Co., Inc. v. 
Port of Tacoma, 503 P.2d 1133, 7 Wash.App. 883, 
affd. 514 P.2d 1381, 83 Wash.2d 7. 

Wis.—Novo Indus. Corp. v. Nissen, 140 N.W.2d 280, 
30 Wis.2d 123—White v. Benkowski, 155 N.W:2d 
74. 37 Wi$.2d 285. 

16. U.S. — Daniels Towing Service, Inc. v. Nat Harri¬ 
son Associates, Inc., C.A.FIa., 432 F.2d 103— 
Hawthorne Industries, Inc. v. Balfour Maclaine 
Intern., Ltd., C.A.Ga., 676 F,2d 1385. 

Christopher v, ,U,S„ D.CPa., 237 F.Supp. 787. 
Mich,—Troppi v. Scarf, 187 N.W.2d 511, 31 Mich.App. 
240. 

N.J.—Misani v. Ortho Pharmaceutical Corp,, 198 A,2d 
791, 83 N.J.Super. 1, revd. on oth. grds., 210 A.2d 
609,44 NJ. 552, app. dism. cert, den. 86 S.Q. 398, 
382 U.S. 203, 15 L.Ed.2d 270, reh. den. 86 S.Ct. 
1363, 384 U.S. 923, 16 L.Ed.2d 444. 

Tex.—Texas Tool Traders, Inc. v, Mosley Machinery 
Col, Civ., 422 S.W.2d '229. 
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Rule otherwise stated 

(1) Conn.—Granato v, Benettiere, CirAD, 246 

A 2d Wl, 5 Conn Cir 150 

(2| US—OhioVal Elec Corp v Genera! Elec Co, 

DCN.Y , 244 FSupp 914 

Cal —Benard v Walkup, 77 Cal Rptr 544, 272 C A 2d 
595 —Donahue v United Artists Corp, 83 Cal 
Rptr 131, 2 CA 3d 794 

Mich —Howard v City of Melvmdale, 183 N W 2d 341, 
27 Mich App 227 
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17. Md—Harrison v Mayor and City Council of 
Baltimore, 234 A 2d 135, 247 Md 583 

Future damages 

S C —Haltiwanger v Barr, 186 S,E2d 819, 258 S C 27 

18. U.S-Inland Container. Inc v US, 512 R2d 
1073, 206 Ct Cl. 478 

Vitex Mfg. Corp v Caribtex Corp., C A Virgin 
Islands, 377 F 2d 795—A to Z Rental, Inc v 
Wilson, C, A Colo., 413 F 2d 899—Peter Kiewit 
Sons’ Co V. Summit Const Co , C.A S D , 422 
F 2d 242—Mechanical Wholesale, Inc v. Univer- 
sal-Rundle Corp, C A Tex , 432 F 2d 228~Kes- 
tenbaum v FalstafF Brewing Corp., C ATex, 514 
F 2d 690, ceit den 96 S Ct. 1412, 424 U S 943, 47 
L.Ed 2d 349, app, after lemand, C A, 575 F 2d 
564, reh den 580 F 2d 1052, cert den 99 S.Ct 
1218, 440 US 909. 59 L Ed.2d 457. 

Aljassim v. S.S South Star, D C.N.Y, 323 
F.Supp 918—John W Johnson, Inc v J A Jones 
Const Co„ D.C.Va, 369 FSupp. 484 

Cal —Drouet v Moulton, 54 Cal Rptr 278, 245 C A,2d 
667 

Colo —American Indus Leasing Co. v Costello, 418 
P.2d 881, 160 Colo. 588 

Conn—Southern New England Contracting Co. v 
State, 345 A 2d 550, 165 Conn. 644 
C & S Distributors of New Haven, Inc v. Simon, 
Cir A D., 238 A.2d 443, 4 Conn.Cir. 631. 

Idaho—Big Butte Ranch, Inc v, Grasrnick, 415 P 2d 
48, 91 Idaho 6 

Iowa—Orkin Exterminating Co, Inc (Arwell Division) 
V. Burnett. 160 N.W.2d 427 

Mo—Denton Const. Co. v. Missouii State Highway 
Commission, 454 S W.2d 44 
Garrett v American Family Mut. Ins. Co, App,, 
520 SW2d 102, 88 A.L R .3d 1115 

N.Y.—Randall-Smith, Inc. v 43rd St Estates Corp., 
268 N Y.S 2d 306, 17 N.Y 2d 99, 215 N.E2d 494. 

Okl.—Larrance Tank Corp, Burrough, 476 P 2d 346. 

Pa—Pugh v. Holmes, 405 A 2d 897, 486 Pa 272. 

Wash.—Williams v. Fixdahl, 491 P.2d 1309, 6 Wash. 
App. 24—V. C. Edwards Contracting Co., Inc, v 
Port of Tacoma, 503 P,2d 1133, 7 Wash.App. 883, 
afTd. 514 P.2d 1381, 83 Wash 2d 7 

Wis.—Novo Indus. Corp. v Nissen, 140 N.W.2d 280, 
30 Wis.2d 123.' 
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19. Cal.—Wilken.son v Linnecke, 59 Cal Rptr. 290, 
251 C.A.2d 291 

N.J.—Hoppe V. Ranzim, 385 A 2d 913, 158 N.J Super 
158 

Or—Continental Plants Corp v Measuied Marketing 
Service, Inc., 547 P.2d 1368, 274 Or. 621. 

Tex —International Harvester Co, v. Kesey, Civ App, 
487 S.W 2d 799, err, gr. 
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20. U.S —Fattore Co., Inc v. Metropolitan Sewerage 
Commission of Milwaukee County, C.A Wis, 505 
F.2d 1. 

La.—Gmakis v. Mayen, App, 301 So.2d 413—United 
Pentecostal Church of Hodge v. Interstate Surplus 
Underwriters, Underwriters at Lloyd, App, 368 
So 2d 1104, writ den., Sup., 371 So.2d 621. 

Va.—United Virginia Bank of Fairfax v. Dick Hernman 
Ford, Inc., 210 SE.2d 158, 215 Va. 373 

21. U.S.—Christiansen v. Mechanical Contractors Bid 
Depository, D C.Utah, 230 F.Supp. 186, affd, 
C.A., 352 F,2d 817, cert. den. 86 S.Ct. 1365, 384 


US 918, 16 L Ed 2d 439—C.J.S. cited in Skipper 
V U S Fidelity and Guaranty Co, 448 F.Supp 74, 
78 

Ill.—De Koven Drug Co v First Nat Bank of Ever¬ 
green Park, 327 NE2d 378, 27 Ill App 3d 798 
Tex —C,J.S. quoted at length In Missoun-Kansa.s-Texas 
Railroad Co v Whitaker, 489 S W 2d 348, 349 
W Va—Commonwealth Tire Co v Tn-State Tire Co, 
193 SE2d 554, 174 WVa 351 

22. U S —Specialty Assembling «fe Packing Co v 
US. 355 F2d 554, 174 CtCl. 153 

Fla—Butler v Mirabelli, App, 179 So 2d 868 
Ind —American Fletcher v. Nat Bank & Trust Co v 
Flick, 252 N.E2d 839, 146 Ind App 122. 

Mont—Blown v. First Federal Sav & Loan Ass’n of 
Great Falls, 460 P2d 97, 154 Mont 79. 

N H —Petrie-Clemons v Butterfield, 441 A 2d 1167, 
122 N H. 120 

Ohio—Cincinnati Bell, Inc. v Hmterlong, 437 N E 2d 
11, 70 Ohio Misc 38, 24 0.0 3d 226 
Capability of exact computation 
Ga.—Bennett v Associated Food Stores, Inc, 165 
SE2d 581, 118 Ga.App 711 

23. US—Schulter Candy Co v Stein Bros Paper 
Box Co, C A Ill, 338 F2d 558—Lee Shops, Inc 
v. Schattcn-Cypress Co, CA.Tenn., 350 F2d 12, 
cert, den 86 S Ct 552, 382 U S Aetna Freight 
Lines, Inc, C A Pa., Aetna Freight Lines, Inc, 
CAPa, 368 F2d 345,'23 A.LR3d 1182—ABC- 
Paramount Records, Inc v Topps Record Distnb- 
uting Co.. C.A Fla., 374 F 2d 455—Center Chemi¬ 
cal Co v Avnl, Inc , C.A Ha , 392 F.2d 289— 
Hays V United Fireworks Mfg. Co, C A.Wash., 
420 F 2d 836—Daniels Towing Service, Inc v Nat 
Harrison Associates, Inc, C A Fla., 432 F.2d 103 
—Ballantme v. Central R. of New Jersey, C A Pa, 
460 F2d 540, cert den. 93 S Ct 133, 409 US. 
879, 34 L.Ed2d 133—Kestenbaum v Falstaff 
Brewing Corp, C.A.Tex., 514 F.2d 690, cert den 
96 S Ct. 1412, 424 U S. 943, 47 L.Ed 2d 349, app. 
after remand, C.A., 575 F 2d 564, reh. den. 580 
F2d 1052, cert. den. 99 SCt 1218, 440 U.S. 909, 
59 L Ed 2d 457 

Kev West Hand Print Fabrics, Inc v, Serbia, 
Inc., b.CFla.. 269 F.Supp. 605, affd, CA„ 381 
R2d 735—General Sprinkler Corp. v. Lons Indus 
Developers, Inc,, D.C.SC, 271 F.Supp 551— 
CJ.S. cited in Skipper v, U.S. Fidelity and Guaran¬ 
ty Co, 448 FSupp 74, 78. 

Ala.—Crommelin v MontgomcD’ Independent Telecast- 
ers, Inc., 194 So.2d 548, 280 Ala. 391. 

Ark—C.J.S. cited in Wade v. Pioneer Contracting 
Company, 424 SW.2d 852, 855, 244 Ark. 297 
Cal.—Ericson v. Playgirl, Inc, 140 Cal.Rptr 921, 73 
C.A.3d 850, 96 A L.R.3d 427. 

Conn.—Johnson v. Hammia, 363 A 2d 1048, 169 Conn 
491 

D.C.—Edmund J. Flynn Co. v. LaVay, App., 431 A.2d 
543. 

Fla,—Asgrow-Kilgore Co v. Mulford Hickerson Corp, 
301 So.2d 441 

Ga —Lester v S. J. Alexander, Inc, 193 S.E 2d 860, 
127 GaApp. 470—Crankshaw v. Stanley Homes, 
Inc,’207 S.E.2d 241, 131 GaApp. 840 
Idaho—Big Butte Ranch, Inc v. Grasrnick, 415 P2d 
48, 91 Idaho 6 

Ilk—Bimba Mfg Co v, Starz Cylinder Co., 256 N E.2d 
357, 119 IlkApp.2d 251. 

Ind—Jerry Alderman Ford Sales, Inc v Bailey, 291 
N E.2d 92, 154 Ind.App 632, mod. on oth. grds., 
reh. den 294 N.E.2d 617, 154 Ind App 632— 
Moore v. Waitt, 298 N.E.2d 456, 157 Ind.App. 1. 
Iowa—C.J.S. cited in Conrad v. Dorweiler, 189 N.W 2d 
537, 540. 

Ky —Roadway Exp,, Inc v, Don Stphlman & Associ¬ 
ates, Inc., 436 S.W 2d 63. 

La.—Lou-Con, Inc v Gulf Bldg. Services, Inc., App., 
287 So 2d 192, writ den., Sup, 290 So.2d 899, 901 
Md —Asibem Associates, Limited v. Rill, 286 A 2d 160, 
264 Md. 272 

Minn.—Busch v. Busch Const., Inc., 262 N.W 2d 377. 
Miss.—Dennis v. Pnsock, 181 So.2d 125, 254 Miss 574, 
app after remand 221 So.2d 706—C.J.S. cited in 
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Washburn v. Pearson, 226 So 2d 758, 759—Hudson 
s. Farnsh Gravel Co, 279 So 2d 630 
Mo.—Haggard v Mid-States Metal Lines, Inc , App, 
591 SW2d 71 

Neb—Ridenour v Kuker, 175 N W 2d 287, 185 Neb 
321—Masten v Campbell Mfg Co, 198 N W 2d 
326, 188 Neb 646—Rambo v. Galley, 199 N.W.2d 
14, 18S Neb 692—Crowder v Allied Inv. Co, 209 
NW2d 141, 190 Neb 487—SiefTord v Housing 
Authority of City of Humboldt, 223 NW.Zd 816, 
192 Neb 643, 74 A L R 3d 172—K & R, Inc v 
Crete Storage Corp., 231 N.W 2d 110, 194 Neb 
138 

N M —Bank of N M v Rice, 429 P 2d 368, 78 N M. 
170, app after remand 440 P 2d 790, 79 N M. 115 
Gulf Refining Co. v. Etcheverry, App., 511 P.2d 
752, 85 N M 266, cert den 515 P 2d 643, 85 N M 
639 

N.Y —New York State Elec. & Gas Corp v. Goettsche, 
265 N Y S.2d 809, 48 Misc 2d 786. affd 275 N Y 
S 2d 1023, 26 A D 2d 968 
Schneider v State, 327 N.Y S 2d 60, 38 A,D 2d 
628 

Pa—Silver v Television City, Inc, 215 A 2d 335, 207 
Pa Super. 150—Gordon v Trovato, 338 A 2d 653, 
234 Pa.Super 279 

R I—Rhode Island Turnpike and Budge Authority v 
Bethlehem Steel Corp , 379 A 2d 344, 119 R 1. 141, 
app after remand bs A 2d 1295 and 446 A 2d 
752, app dism 103 SCt 247, 459 U.S 938, 74 
L.Ed 2d 194 

S.C—Gray v Southern Facilities, Inc , 183 S.E 2d 438, 
256 S.C. 558 

SD.-Dner v. Perfection, Inc., 259 NW2d 496 
Wash —B. & B Farms, Inc v. Matlock’s Fruit Farms, 
Inc, 437 P2d 178, 73 Wash 2d 146. 

W Va.—State Road Commission v Oakes, 149 S E.2d 
293, 150 W.Va. 709. 

Wis—Novo Indus Corp. v. Nis.sen, 140 NW.2d 280, 
30 Wis 2d 123 

Wyo.—Douglas Reservoirs Water Users Ass’n v. Cross, 
569 P2d 1280. 

Term “speculative” construed 
U S.—Aldon Industries, Inc v Don Myers & Associ¬ 
ates, Inc, CA.Fla., 517 F.2d 188, app. after re¬ 
mand 547 F 2d 924 

Speculation or conjecture 
Ind—Indiana University v Indiana Bonding & Sur 
Co., App, 416 NE2d 1275. 

S.D.—Degen v. Bayman, 241 N.W 2d 703, 90 S.D. 400. 
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24. Ark.—Traylor v Huntsman, 488 S.W.2d 30, 253 
Ark. 704. 

Del —Laskowski v. Wallis, 205.A.2d 825, 8 Storey 98 
Ilk—Classic Bowl, Inc. v. A M F Pmspotters, Inc, 
CA.Ill, 403 R2d 463. 

Iowa—Northrup v Miles Homes, Inc. of Iowa, 204 
N W.2d 850 

La,—Ciaig V. Burch, App., 228 So,2d 723, wnt ref. 231 
So.2d 393, 255 La, 475. 

Ky.-Com. Dept of Highways v lent, 525 S W2d 121. 
N C —Midgett v. North Carolina State Highway Com¬ 
mission, I44S.E.2d 121, 265 NC 373 
Pa.—Judy Ellyn, Inc v Hyde Park Fashions, Inc., 214 
A 2d 296, 906 Pa Super. 569. 

SD.—Wang v. Bekken, 310 N.W.2d 166 
Tex—Donsbach v. Offield, Civ App., 488 S.W.2d 494 
Wash—Hyde v. Wellpinit School Dist. No. 49, 648 
P.2d 892, 32 Wash App. 465. 

Wyo.—Colorado Kenworth, Inc. v. Archie Meek 
Transp Co., 495 P.2d 1183, 

24.5. U S —C.J.S. cited in Skipper v U.S. Fidelity 
and Guaranty Co, 448 F.Supp 74, 78. 

Suppression and prohibition of campus publica¬ 
tion 

U.S.—Jacobs v. Board of School Com’rs of City of 
Indianapolis, DC.Ind., 349 F.Supp. 605, affd., 
CA, 490 F.Supp. 601, vac, on oth. grds. 95 S.Ct 
848, 420 US. 128, 43 L.Ed 2d 74. 
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25. Ga.—McGarr v. McGarr, 238 S.E.2d 427, 239 
Ga 640 
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26. Best possible estimate 

U.S.—Austin V Parker, C A.La., 672 F.2ci 508, 

La.—Derouen v. Department of Transp. and Develop¬ 
ment, Office of Highways, App., 392 So.2d 765. 

N.J.—Paolicelli v. Wojciechowski, 333 A 2d 532, 132 
N.J.Super. 274. 

27. U.S.—Daniels Towing Service, Inc v. Nat Harri¬ 
son Associates, Inc., C.A Fla., 432 F.2d 103. 

Ill—B. S. Livingston & Co., Inc. v, Bethlehem Steel 
E-xport Corp, 323 N E.2d 49, 25 Ill.App3d 121. 

Miss.—Dennis v. Prisock, 181 So.2d 125, 254 Miss. 574, 
app. after remand 221 So.2d 706. 

Tex.—Bildon Farm.s, Inc. v. Ward Count> Water Imp. 
Dist No. 2. 415 S.W 2d 890. 

III.—Harp V Illinois Cent Gulf R. Co., 370 N E.2d 
826, 12 Ill.Dec. 915, 55 Ill.App.3d 822. 

S.D.—Schmidt v. Wildcat Cave. Inc., 261 N.W.2d 114. 

28. Mich.—C.J.S. quoted in Kokkonen v. Wausau 
Homes, Inc., 289 N.W.2d 382, 387, 94 Mich.App. 
603. 

Mom.—Walton v. City of Bozeman, 588 P.2d 518, 179 
Mont. 351. 

29. Ga.—Carr v. Jacuzzi Bros, Inc., 210 S.E.2d 16, 
133 Ga.App 70. 

§ 30. -Breach of Contract 

31. Conn.—Johnson v. Flammia, 363 A.2d 1648, 169 
Conn. 491. 

Mich—Amone v. Chrysler Corp., 148 N.W,2d 902, 6 
Mich.App. 224. 

Tex.—Continental Cas. Co. v. Boerger, Civ.App., 389 
S.W.2d 566, err. dism. 
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31.5. N.M.—Bank of N,M. v. Rice, 429 P.2d 368, 78 
N.M, 170, app. after remand 440 P.2d 790, 79 
N.M. 115. 

32. Partial breach 

(3) Other statements. 

Cal.—Guntert v. City of Stockton, 126 CaI.Rptr. 690, 
55 C.A.3d 131, reh. den. 127 CaI.Rptr. 602, 55 
C.A.3d 131. 

Mich,—Arnone v, Chrysler Corp., 148 N.W.2d 902, 6 
Mich.App. 224. 

§ 31. -Torts 

32.50. Tenn.—Schwab v. International Ass’n of 
Bridge, Structural and Ornamental Iron Workers, 
AFL-CIO, Local No. 782. App., 482 S.W.2d 143. 

Utah—Robinson v. Hreinson, 409 P.2d 121, 17 Utah2d 
261. 

Completed invasion of rights 

(3) Other matters. 

U.S.—Bailey’s Bakery, Limited v. Continental Baking 
Co., D.C.Huwaii, 235 F.Supp. 705. 

33. U.S.—Bailey’s Bakery, Limited v. Continental 
Baking Co., D.C.Hawaii, 235 F.Supp. 705—Gow- 
ens v. Morgan & Sons Poultry Co., D.C.N.C., 238 
F.Supp. 399—Waugh v. Duke Corp,, D.CN.C., 
248 F.Supp. 626—Kapuschinsky v. U.S., D.C.S.C, 
259 F.Supp. 1. 

N.C.—Williams v. Rutherford Freight Lines, Inc., 179 
S.E.2d 319, 10 N.C.App. 384. 

Pa.—Schwegel v. Goldberg, 228 A.2d 405, 209 Pa.Su- 
per. 280. 

Va.—Hailes v. Gonzale.s. 151 S.E.2d 388, 207 Va. 612. 

page 695 

34. “Future’* and “permanent” distinguished 

(2) Other statements. 

Mo.—Harrison v. Weller, App., 423 S.W.2d 226-Gay- 
nor V. Horwitz, App.. 464 S.W.2d 537. 

35. U.S.—Kapuschinsky v. U.S., D.C.S.C, 259 
F.Supp. I, 


36. Ill—Morrissy v. Eh Lilly & Co.. 394 N.E.2d 
1369, 32 111 Dec. 30. 76 IIlApp.3d 753. 

Recovery for future loss of consortium based on 
shorter of two life expectancies 
Ga.—Cody v. Peak, 149 S.E.2d 521, 113 Ga.App. 676 
36.10. Cal.—Mozzetti v. City of Bnsbane, 136 Cal. 
Rptr 751. 67 C A 3d 565. 

La.—Williams v. Bologna Bros.. Inc, App., 194 So.2d 
131—Collins v Schulz, App., 196 So 2d 303 
N.J,—Grassi v. Pennsylvania R. Co., 205 A.2d 895, 86 
N.J.Super 48. 

N.D—Holecek v. Janke, 171 N.W.2d 94. 

36.15. DC.—Harrington v. Alston, D.C., 267 

F.Supp. 505. 

Iowa—Daniels v. Bloomquist, 138 N.W.2d 868, 258 
Iowa 301. 

La—Fish v. Martin, App., 201 So.2d 341. 

Minn.—Pagett v. Northern Elec. Supply Co., 167 
N.W 2d 58, 283 Minn. 228. 

Miss—C.J.S. cited in Entex, Inc. v. Rasberry, 355 
So.2d 1102, 1104. 

N.H.—Jolicoeur v. Conrad, 213 A.2d 912. 106 N H, 
496. 

Ohio—Johnson v. English, 214 N.E.2d 254, 5 Ohio 
App.2d 109. 

R. I.—Pescatore v. Macintosh, 319 A.2d 21, 113 R.I. 

139. 

W.Va.—Hall v. Groves 153 S.E.2d 165, 151 W.Va. 449. 

Conversely, where the possibility of fu¬ 
ture effects has been eliminated by 
matters not caused by the injury in 
suit, no recovery for such effects is 
permitted. 

36.20. Amputation of leg due to unrelated cause pre¬ 
cluded recovery for disability, disfigurement and 
future pain and suffering from leg burns. 

Ill.—Jurney v. Lubeznik, 218 N.E.2d 799, 72 Ill.App.2d 
117. 

37. U.S.—Russell v. City of Wildwood, C.A.N.J., 428 
F.2d 1176. 

Culley V. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710. 

Ariz.—Griffen v. Stevenson, 402 P.2d 432, 1 Ariz.App. 
311. 

Cal.—Lucky Auto Supply v. Turner, 53 CaI.Rptr. 628, 
244 C.A.2d 872. 

Ind.—Jay Clutter Custom Digging v. English, 393 
N.E.2d 230, 181 Ind.App. 603. 

Ohio—Powell v. Montgomery, App., 272 N.E.2d 906, 
27 Ohio App.2d 112. 

S. D.—^Jorgenson v. Dronebarger, 143 N.W.2d 869, 82 

S.D. 213. 

W.Va.—Jordan v. Bero, 210 S.E.2d 618, 158 W.Va. 28. 
Wis.—Hargrove v. Peterson, 221 N.W.2d 875, 65 
Wis.2d 118. 

Uniform Commercial Code 
U.S.—Baden v. Curtiss Breeding Service, D.C.Mont., 
380 F.Supp. 243. 
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37,5. N.J.—Hoppe v. Ranzini, 385 A.2d 913, 158 
N.J.Super. 158. 

38. Mass.—Rombola v. Cosindas, 220 N.E.2d 919, 
351 Mass. 382. 

Tex.—Kingham Messenger & Delivery Service, Inc. v. 

Daniels, Civ.App., 435 S.W.2d 270. 

40. U.S.—Dean Foods Co. v. Albrecht Dairy Co., 

C. A.M0., 396 F.2d. 652. 

W.Va.—Seven v. Beckley Coals, Inc., 170 S.E.2d 577, 
153 W.Va. 600. 

§ 32. Avoidable Consequences 
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49. U.S.—^Alcoa S.S. Co. v. Charles Ferran & Co., 

D. CLa., 251 F.Supp. 823. affd., C.A., 383 F.2d 
46—U.S. v. Chelsea Towers. Inc., D.C.N.J., 295 
F.Supp. 1242—Bache & Co., Inc. v. International 
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Controls Corp., D.C.N.Y., 339 F.Supp. 341, affd., 
C.A., 469 F.2d 696. 

Ala.—Equilease Corp. v. McKinney, Civ., 289 So.2d 
809, 52 Ala.App. 109. 

Cal.—Seabord Music Co. v. Germane, 101 CaI.Rptr. 
255, 24 CA.3d 618. 

Ind,—C.J.S. cited in Kavanagh v Butorac, 221 N.E.2d 
824, 830, 140 Ind.App. 139. 

La —Rabon v. Red Ball Motor Freight, Inc., App., 292 
So.2d 332. 

Mich.—C.J.S. cited in ShifTer v. Board of Ed. of Gibral- 
ter School Dist, 224 N.W.2d 255, 258, 393 Mich. 
190. 

Minn.—Couture v. Novotny, 211 N.W.2d 172, 297 
Minn. 305. 

N.Y.—Johnson v. General Mut. Ins. Co., 246 N.E.2d 
713, 24 N.Y.2d 42, 298 N.Y.S.2d 937. 

Wash.—Law v. Goodfellow Chrysler-Plymouth, Inc., 
492 P.2d 258, 6 Wash App. 226. 

Wyo.—Shidler v. Clayton Oil Co., 502 P.2d 987. 

49.5. Ala.—Britton v. Doehring, 242 So.2d 666, 286 
Ala. 498. 

§ 33. -Duty to Prevent or Re¬ 

duce Damages in General 
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N.Y.—C.J.S. black letter summary quoted in Mayes 
Co. V. State, 223 N.E.2d 881, 18 N.Y.2d 549, 277 
N.Y.S.ld 393, 397. 

C.J.S. black letter summary quoted in Nicolay v. 
State, 303 N.Y.S.2d 452, 458, 60 Misc.2d 612, revd. 
on oth. grds. 326 N.Y.S.2d 363, 38 A.D.2d 611. 

51. U.S.—Hill v. Franklin County Bd. of Ed., C.A. 
Tenn., 390 F.2d 583—Fraser-Smith Co. v. Chica¬ 
go. R.I. & P.R. Co., C.A.Minn., 435 F.2d 1396. 

Alcoa S.S. Co. V. Charles Ferran & Co, D.C.La., 
242 F.Supp. 962, reh. 251 F.Supp. 823, affd., C.A., 
383 F.2d 46, cert. den. 89 S.Ct. Ill, 393 U.S. 836, 
21 L.Ed.2d 107—Alcoa S.S. Co. v. Charles Ferran 
& Co., D.C.La., 251 F.Supp. 823, affd., C.A.. 383 
F.2d 46—Holladay v. Chicago, B. & Q.R, Co., 
D.C.Iowa, 255 F.Supp. 879—Dinkelman v. U.S., 
D.C.Ala., 303 F.Supp. 27—Elgin, J. & E. Ry. Co. 
V. American Commercial Line, Inc., D.C.Ill, 317 
F.Supp. 175—C.J.S. cited in Tedford v. Peabody 
Coal Co., D.C.Ala., 383 F.Supp. 787, 796, revd. on 
oth. grds., C,A., 533 F.2d 952. 

Ala.—Equilease Corp. v. McKinney, 289 So.2d 809, 52 
Ala.App. 109. 

Alaska—University of Alaska v. Chauvin, 521 P.2d 
1234. 

Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Anz. 515. 

Cal.—Geddes & Smith, Inc. v St. Paul Mercury Indem. 
Co., 47 CaI.Rptr. 564, 407 P.2d 868, 63 C.2d 602. 

Green v. Smith, 67 CaI.Rptr. 796, 261 C.A.2d 
392—Hartong v. Partake, Inc., 72 CaI.Rptr. 722, 
266 C.A.2d 942—Jarchow v. Transamerica Title 
Ins. Co., 122 CaI.Rptr. 470, 48 C.A.3d 917. 

Colo.—Gross V, Knuth, 471 P.2d 648, 28 Colo.App. 
188. 

Conn.—Willametz v. Goldfeld, 370 A.2d 1089, 171 
Conn. 622. 

Del.—Coleman v. Garrison, Super., 281 A.2d 616, app. 
dism. 298 A.2d 320, mand. conf. to 327 A.2d 757, 
affd. 349 A.2d 8. 

D.C.—Parking Management Inc. v. Jacobson, App., 257 
A.2d 479. 

Fla.—Rubin v. Shapiro, App., 198 So,2d 854—Jenkins 
V. Graham, App., 237 So.2d 330. 

Ill.—Smiley v. Manchester Ins. & Indem. Co. of St. 
Louis, 364 N,E.2d 683, 7 Ill.Dec. 522, 49 Ill. 
App.3d 675, affd. 375 N.E.2d 118, 16 Ill.Dec. 487, 
71 lll.2d 306. 

Ind.-CJ.S. cited in Marshall v. Ahrendt, 332 N.E.2d 
223, 226, 165 Ind.App. 359. 

Iowa—Nizzi v. Laverty Sprayers, Inc., 143 N.W,2d 312, 
259 Iowa 112. 

Kan.—Gordon v. Consolidated Sun Ray, Inc., 404 P.2d 
949, 195 Kan, 341—^Theis v. duPont, Glore Forgan 
Irtc., 510 P.2d 1212, 212 Kan. 301. 
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La.— Unverzagt v. Young Builders, Inc., 215 So.2d 823, 
252 La. 1091—Langlois v. Allied Chemical Corp., 
249 So.2d 133, 258 La. 1067. 

C.J.S. cited in Roy v. Robin, App., 173 So.2d 
222, 223, writ ref. 175 So.2d 110, 247 La. 877— 
Hayward v. Carraway, App., 180 So.2d 758, writ 
ref. 182 So.2d 662, 248 La. 909—Keating v. Boyce 
Machinery Corp., App., 196 So.2d 623—Darnell v. 
Taylor. App., 236 So.2d 57, writ ref. 239 So.2d 346, 
256 La. 821. 

Mich.—Ambassador Steel Co. v. Ewald Steel Co., 190 
N.W.2d 275, 33 Mich.App. 495—J. Marshall Rob¬ 
bins Enterprises, Inc. v. Ewald Steel Co., 218 
N.W.2d 125, 52 Mich.App. 599. 

Mo.—Economy Gas Co. v. Bradley, App., 472 S.W.2d 
878. 

N.H.—Murray v. BOvSton & M.R.R., 224 A.2d 66, 107 
N.H. 367. 

N.J.—Barry v. Coca Cola Co., 239 A.2d 273, 99 N.J.Su- 
per. 270. 

N.Y.—Mayes Co. v. State, 277 N.Y.S.2d 393, 18 
N,Y.2d 549, 223 N.E.2d 881—Wilmot v. State, 297 
N.E,2d 90, 32 N.Y.2d 164, 344 N.Y.S.2d 350. 

Dean v. Holland, 350 N.Y.S.2d 859, 76 Misc.2d 
517. 

N.C.—Roberts v. Pilot Freight Carriers, Inc., 160 
S.E.2d 712, 273 N.C. 600. 

N.D.—Tomlinson Lumber Yard v. Engel, 216 N.W.2d 
87. 

Okl.—Tulsa Municipal Airport Trust v. National Gyp¬ 
sum Co., App., 551 P.2d 304. 

Tex.—Alamo Ambulance Service, Inc. v. Moulton, Civ. 
App., 402 S.W.2d 200, affd.. Sup., 414 S.W.ld 
444—Southwest Bank & Trust Co. v. Executive 
Sportsman Ass’n, Civ.App., 477 S.W.2d 920, 55 
A.L.R.3d 896, err. ref. no rev. err. 

Utah—Thompson v. Jacobsen, 463 P.2di 801, 23 Utah2d 
359. 

Wash.—Lew v. Goodfellow Chrysler-Plymouth, Inc., 
App., 492 P.2d 258, 6 Wash.App. 226. 

Wis.—Kuhlman, Inc. v. G. Heileman Brewing Co., Inc., 
266 N.W.2d 382, 83 Wis.2d 749. 

Inapplicable to failure to use seat belt prior to 
accident 

Ariz.—Nash v. Kamrath, 521 P.2d 161, 21 Ari 2 .App. 
530. 

Wash.—Derheim v. N. Fiorito Co., 492 P.2d 1030, 80 
Wash.2d 161. 

Uniform Commercial Code 

U.S.—Baden v. Curtiss Breeding Service, D.C.Mont., 
380 F.Supp. 243. 
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53, U.S.-Industrial Sugars, Inc. v. Standard Acc. Ins. 
Co., C.A.Ill., 338 F.2d 673. 

Ala.—Neumiller Farms, Inc. v. Cornett, 368 So.2d 272. 

Ariz.—State ex rel. Herman v. Schaffer, 515 P.2d 593, 
110 Ariz. 91, 98 A.L.R.3d 494. 

Minn.—Fabian v. Sather, 316 N.W.2d 10. 

N.C-Miller v. Miller, 16Q S.E.2d ,65, 373 N.C 228. 

N.D.—Tomlinson Lumber Yard v. Engel, 216 N.W.2d 
87. 

Cases of alleged fraud 

U.S.—Harris v. American InV. Co., D.C.Mo., 378 
F.Supp. 894, revd; on dth. grds., C.A., 523 F.2d 
220, cert. den. 96 S.Ct. 784, 423 U.S. 1054, 46 
LEd.2d 643. 

Ariz.—Barnes v. Lopez, 544 P.2d 694, 25 Ariz.App. 
477. 
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54.5. N.0.—Schneidt v. Absey Motors, Inc., 248 
N.W.2d 792. 

Ability to mitigate 

U.S.—COtstmentsd Realty Corp. v. Andrew J. Crevolin 
Co., DX.’W.Va., 380 F.Supp. 246. 

55. U.S.—Clements Auto Co. v. Service Bureau 
Corp., D.C.Mmn., 298 F.Supp. 115, affd. in part, 
revd.' on part on oth. grds., C.A., 444 F.2d 169. 


N.Y.—Broser v. Royal Abstract Corp,, 260 N.Y.S.2d 
487, 46 Misc.2d 717, mod on oth. grds. 268 N.Y. 
S.2d 594, 49 Misc.2d 882. 

55.5. Wash.—Wilson v. City of Walla Walla, 528 
P.2d 1006, 12 Wash.App. 152. 

56. Cal.—Twomey v. Mitchum, Jones & Templeton, 
Inc., 69 Cal.Rptr. 222, 262 C.A.2d 690. 

56.5. Kan.—Theis v. duPont, Glore Forgan Inc., 510 
P.2d 1212, 212 Kan. 301. 

58. U.S.—Beech Aircraft Corp. v. Flexible Tubing 
Corp., D.C.Conn., 270 F.Supp. 548—Erving Paper 
Mills v. Hudson-Sharp Mach. Co., D.C.Wis., 271 
F.Supp. 1017. 

Ark.—Bill C. Harris Const. Co. Inc. v. Powers, 554 
S.W.2d 332, 262 Ark. 96, 14 A.L.R.4th 812. 

Cal.-Davies v. Krasna, 121 Cal.Rptr. 705, 535 P.2d 
1161, 14 C.3d 502, 79 A.LR.3d 807. 

Burrows v. State, 66 CaLRptr. 868, 260 C.A.2d 
29—Green v. Smith, 67 Cal.Rptr. 796. 261 C.A.2d 
392. 

Colo,—Holland v. Green Mountain Swim Club, Inc,, 
App., 470 P.2d 61. 

Kan.—C.J,S. cited in Steele v. J. 1. Case Co,, 419 P.2d 
902, 911, 197 Kan. 554. 

Ky.—Meade Const. Co., Inc. v. Mansfield Commercial 
Elec., Inc., 579 S.W.2d 105. 

La.—Darnell v. Taylor, App., 236 So.2d 57, writ ref. 
239 So.2d 346, 256 La. 821—Chriss v. Manchester 
Ins, & Indem. Co., App., 308 So.2d 803. 

Mich.—Troppi v. Searf, 187 N.W.-2d 511, 31 Mich.App. 
240. 

Minn.—Bemidji Sales Bam v. Chatfield, 250 N.W.2d 
185, 312 Minn. 11. 

N.H.—Emery v. Caledonia Sand & Gravel Co., Inc., 
374 A.2d 929, 117 N.H. 441. 

N.Y.—Mayes Co. v. State, 277 N.Y.S.2d 393, 18 
N.Y.2d 549, 223 N.E2d 881. 

Kraut V. Morgan & Brother Manhattan Storage 
Co., Inc., 360 N.Y.S.2d 889, 46 A.D.2d 19, affd. 
343 N.E.2d 744, 38 N.y.2d 445, 381 N.Y.S.2d 25, 
80 A.L.R.3d 249.' 

Clarke v. Fidelity & Cas. Co. of New York, 285 
N.Y.S.2d 503, 55 Misc.2d 327. 

N.C.—Miller v. Miller, 160 S.E.2d 65. 273 N.C. 228- 
Roberts v. Pilot Freight Carriers, Inc., 160 S.E2d 
712, 273 N.C. 600. 

N.D.—^Tomlinson Lumber Yard v. Engel, 216 N.W.Zd 
87. 

OkL—Tulsa Municipal Airport Trust v. National Gyp¬ 
sum Co., App., 551 P.2d 304. 

Tenn.—Yates v. Metropolitan Government of Nashville 
and Davidson County, 451 S.W.2d 437, 60 Tenn. 
App. 719. 

Wis.—Byrnes v. Metz, 193 N.W.2d 675, 53 Wis.2d 627. 

Duty to exercise ordinary care 

Tex.—Merrill Lynch, Pierce, Fenner & Smi.th, Inc. v. 
Miller, Civ.App., 401 S.W.2d 645, err. ref. no rev. 
err. , 
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59. Cal.—Green v. Smith, 67 Cal.Rptr. 796, 261 

CA.2d 392. ^ 

Wis.—Kuhlman, Inc. v. G. Heileman Brewing Co., Inc., 
266 N.W.2d 382, 83 Wis.2d 749. 

60. U.S.—CJ5. cited in Falls Stamping and Welding 
Co. V. International Union, United Auto., Aircraft 
& Agr. Implement Workers of America, D.C. 
Ohio, 485 F.Supp. 1097, 1143. 

Kan.—C,J.S. cited in Steele v. J. 1. Case Co., 419 P.2d 
902, 911, 197 Kan. 554. 

La.—Riley v. Frantz, App., ,253 So.2d 237. 

Mont.-*5packman v, Ralph M. Parsons Co., 414 P.2d 
918. 147 Mont. 500.' 

N.C.—Marine Ecology Systems, Inc. v, Spooners Creek 
Yacht Harbor, Inc., 253 S.E,2d 613, 40 N.C.App. 

' 726. 

61. Rule applicable only to wrongs already 
committed 

Ala.—Equilease Corp. v, McKinney, Civ., 289 So.2d 
809, 52 Ala.App. 109, 


DAMAGES §33 

Page 704 

Md.-Rogers v. Frush. 262 A.2d 549, 257 Md, 233, 40 
A.L.R.3d 847. 

Tex.—King Son Wong v. Carnation Co., Civ.App.. 509 
S.W.2d 385, err. ref. no rev. err.. Sup., 516 S.W.2d 
116. 

62. N.Y —C.J.S. quoted in Mayes Co. v. State, 255 
N.Y.S.2d 593, 597, 44 Misc.2d 1043, mod. on oth. 
grds. 265 N.Y.S.2d 760, 24 A.D.2d 1066, revd. on 
oth. grds. 223 N.E.2d 881, 18 N.Y.2d 549, 277 
N.Y.S.2d 393. 

Wash.—Lew v, Goodfellow Chrysler-Plymouth, Inc., 
492 P.2d 258, 6 Wash.App. 226. 

63. U.S.—Christman v. Maristdla Compania Naviera, 
D.C.N.Y., 349 F.Supp. 845, affd., C.A., 468 F.2d 
620. 
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65.10. La.—Weber v. McMillan. App., 285 So.2d 
349, writ den., Sup., 288 So.2d 357, 358. 

66. U.S.—Clements Auto Co. v. Service Bureau 
Corp., D.C.Minn., 298 F.Supp. 115, affd. in part, 
revd. in part on oth, grds., C.A., 444 F.2d 169— 
McGinley v. U.S.,- D.C.Pa., 329 F.Supp. 62. 

Placing health in jeopardy 

Mont.—Spackman v. Ralph M. Panons Co., 414 P,2d 
918, 147 Mont. 500. 

Person unemployable due to injuries 

U.S.—Gulickson v. Forest, D.CN.Y., 290 F.Supp. 457. 

Risky venture 

La.—St. Charles Parish Waterworks Dist. No. 2 v. 
Point Landing, Inc., App., 332 So.2d 517. 

Abortion 

Minn.—Sherlock v. Stillwater Clinic, 260 N.W.2d 169. 

66.5. U.S.—Edina State Bank v. Mr. Steak, Inc., C.A. 
Colo., 487 F.2d 640, cert. den. 95 S.Ct. 150, 419 
U.S. 883, 42 L.Ed.2d 123. 

66.10. Cal.—Jarchow v. Transamerica Title Ins. Co., 
122 Cal.Rptr. 470, 48 C.A.3d 917. 

D.C—Tatum v. Morton, D.C, 386 F.Supp, 1308. 

La,—Humble Pipe* Line Co. v. Wm. T. Burton Indus¬ 
tries, Inc., App,, 221 So.2d 526. 

N.Y.—De Paul Bros.,' Inc. v, Macken, 368 N.Y.S.2d 
969, 82 Misc.2d 199. 

Tex.—Trinity Universal Ins. Co. v. Fuller, Civ.App., 
524 S.W.2d 335, err. ref. no rev. err. 

67. U,S,—Hegler v. Board of Ed. of Bearden School 
Dist., Bearden, Ark., CA.Ark,, 447 F.2d 1078, 

Mont.—C.JA cited in Spackman v. Ralph M. Parsons 
Co.. 414 P.2d 918, 921, 147 Mont. 500. 

N.Y.—State v. Samfred Beltline Corp., 297 N.Y.S.Zd 
466, 31 A.D.2d 865. 

68. U.S.—C.J.S. quoted in Apex Min. Co. v. Chicago 
Copper & Chemical Co., C.A.Mo., 340 F,2d 985, 
987. 

Ark.—Bill C. Harris Const. Co. Inc. v. Powers, 554 
S.W.2d 332, 262 Ark. 96, 14 A.L.R.4th 812. 

S.C.—W. D. Bourne Supply Co. v. Southeastern Freight 
Lines, 191 S.E.2d 4, 259 S.C 139. 

69. U.S,—CJ.S. quoted in Apex Min. Co. v, Chicago 
Copper & Chemical Co., C.A.Mo., 340 F.2d 985, 
987. 

Holladay v. Chicago, B. & Q.R. Co., D.C.Iowa, 
255 F.Supp. 879. 

Cal.—Lewis v. Superior Court In and For Sacramento 
County, 144 Cal.Rptr. 1, 77 C.A.3d 844. 

Colo.—Gross v. Knuth, 471 P.2d 648, 28 Colo.App. 
188. 

La.—Rabon v. Red Ball Motor Freight, Inc,, App., 292 
So.2d 332. 

Mo.—CJUS. cited in Whitehom v. Dickerson, App., 
419 S.W.2d 713, 714. 

N.M.—Rutledge v. Johnson, 465 P.2d 274, 81 N.M. 

. 217. 

N.D.—Tomlinson Lumber Yard v. Engel, 216 N.W.Zd 
87. 
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70. La.—Pelloquin v. Missouri Pac, R. Co., App., 216 
So.2d 686. 



§33 DAMAGES 

Page 704 

N.Y.—Mayes Co. v. State, 277 N.Y.S.2d 393, 18 
N.Y.2d 549, 223 N.E.2d 881—Wilmot v State, 297 
N.E.2d 90, 32 N.Y.2d 164, 344 N.Y.S.2d 350. 

71. U.S,—R. E. B., Inc. v. Ralston Purina Co., C.A. 
Wyo., 525 F.2d 749. 

Ark.—Lake Village Implement Co. v. Cox, 478 S.W.2d 
36, 252 Ark. 224. 

Cal.—Dutra v. Cabral. 181 P.2d 26, 80 C.A.2d 114— 
Gerwin v. Southeastern California Ass’n of Seventh 
Day Adventists, 92 Cal.Rptr. Ill, 14 C.A.3d 209. 

72. U.S.—R. E. B., Inc. v. Ralston Purina Co., C.A. 
Wyo., 525 F.2d 749. 

Mont,—Stahl v. Farmers Union Oil Co. of Richland, 
399 P.2d 763, 145 Mont. 106. 

73, Kan.—C.J.S. quoted in Steele v. J. I. Case Co., 
419 P.2d 902, 911, 197 Kan. 554. 

§ 34 . -Breach of Contract 

74, U.S.—Canada v. Allstate Ins. Co., C.A.Fla., 411 
F.2d 517—Gillentine v. McKeand, C.A.Mass., 426 
F.2d 717—Cottle v. Gallup, C.A.R.I., 432 F,2d 
43—Westric Battery Co. v. Standard Elec. Co., 

C. A.C 0 I 0 ., 482 F.2d 1307. 

Dittmore-Freimuth Corp. v. U.S., 390 F.2d 664, 

182 Ct.Cl. 507. 

U.S, V. Russell Elec. Co., D.C.N.Y., 250 F.Supp. 
2—Glazer v. Glazer, D.C.La., 278 F.Supp. 476— 
U.S. for Use and Benefit of R.E. Lee Elec. Co. v. 
Stack, D.C.Va., 308 F.Supp. 46, affd., C.A., 420 
F.2d 698—Southern Nat. Bank of Houston, Tex. v. 
Tri Financial Corp., D.C.Tex., 317 F.Supp, 1173, 
affd. in part, rev^. in part on oth. grds., C.A., 458 
F.2d 688—Wurlitzer Co. v. Oliver, D.C.Pa., 334 
F.Supp. 1009—Courtland v. Walston & Co., Inc., 

D. C.N.Y., 340 RSupp. 1076. 

Ariz.—Coury Bros, Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Ariz. 515. 

Ark.—Wawak v. Stewart, 449 S.W.2d 922, 247 Ark. 
1093—Kohlenberger, Inc. v. Tyson’s Foods, Inc., 
510 S.W.2d 555, 256 Ark. 584. ‘ 

Cal,—Sackett v. Spindler, 56 Cal.Rptr. 435, 248 C.A.2d 
22b. 

Colo.—Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61. 

Del.—Katz v. Exclusive Auto Leasing, Inc,, Super., 282 
A.2d 866., 

Ga.—Kingston Pencil Corp. v. Jordan, 154 S.E,2d 650, 
115 Ga.App. 333, 

Idaho—Clark v. International Harvester Co., 581 P.2d 
784, 99 Idaho 326. 

Iowa.—DeWaay ,v. Muhr, 160 .N.W.2d 454. 

Kan.—Cain v, Grosshans & Petersen, Inc., 413 P.2d 98, 
196 Kan. 497. 

La.—Darnell v. Taylor, App., 236 So.2d 57, writ ref. 

239 So.2d 346, 256 La. 821. 

Mich.—C,J.S. cited in Valley Die Cast Corp. v. A. C. 
W. Inc., 181 N.W.2d 303, 308, 25 Mich,App. 
321—Maraldo Asphalt Paving, Inc. v, Harry D. 
Osgood Co., Inc., 220 N.W.2d 50, 53 Mich.App. 
324. 

Minn.—Frank v. Jansen, 226 N.W.2d 739, 303 Minn. 

86 . 

Miss.—Bridges v. Land, 252 So.2d 209. 

Mo.—Arnold V. Smith, 436 S.W.2d 719—CJf.S. cited in 
Whitman v. Livingston,, Mo., 541 S.W,2d 61, 63. 
Mont.—Brown v. First Federal Sav. & Loan A.ss’n of 
Great Falls, 460 P.2d 97, 154 Mont. 79. 

N.Y.—Leo V. Santagada, 256 N.Y.S.2d 511, 45 Misc.2d 
309—American Broadcasting-Paramount Theatres, 
Inc, V. American Mfrs. Mut. Ins. Co., 265 N.Y. 
S.2d 76, 48 Misc.2d 397, affd. 265 N.Y.S.2d 577, 24 
A.D.2d 851, affd. 218 N.Rad 324, 17 N.Y.2d 849, 
271 N.Y.S.2d 284, cert, den. 87 S.Ct. 291, 385 U.S. 
931, 17 L.Ed.2d 213. 

N.C.—CJf,S, cited in Little v. Rose, 208 S.E.id 666, 
669, 285 N.C. 724, 66 A.L.R.3d 1156. 

N.D.—Stetson v, Investors Oil, Inc., 140 N.W.2d 349. 
Ohio—Chandler v. General Motors Acceptance Corp., 
426 N.E.2d 521. 68 Ohio App.2d 30, 22 0,0.3d 18. 
Okl.—Tulsa Municipal Airport Trust v. National Gyp¬ 
sum Co., App., 551 P.2d 304. 
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Or.—Schafer v. Sunset Packing Co.. 474 P.2d 529, 256 
Or. 539. 

Tex.—Houston Chronicle Pub. Co, v. McNair Truck- 
lease, Inc,, Civ.App., 519 S.W.2d 924, err. ref. no 
rev. err 

Damages not mitigated 

U.S.—AES Technology Systems, Inc. v. Coherent Radi¬ 
ation. CA.in., 583 F.2d 933. 

Ariz.—Circle K Corp. v. Rosenthal, App., 574 P.2d 
856. 118 Ariz. 63. 

Ky,—Harry Harris, Inc. v. Quality Const. Co. of Ben¬ 
ton, Ky., Inc., App., 593 S.W.2d 872. 

La.—Landry v. Racca. App., 386 So.2d 1013. 

N.Y.—Fairfield Lease Corp. v, 717 Pharmacy, Inc., 441 
N.Y.S.2d 621, 109 Misc.2d 1072, affd. 460 N.Y. 
S.2d 1023. 

N.C—McCullen v. Wel-Mil Corp., 209 S.E.2d 507, 23 
N.C.App. 736. 

Breach of agreement to loan monev 
Tex.—Davis v. Small Business Inv. Co. of Houston, 
Civ.App., 535 S,W.2d 740, err. ref. no rev. err. 

Under Uniform Commercial Code 
Mo.—Tile-Craft Products Co., Inc, v. Exxon Corp., 
App., 581 S.W.2d 886. 
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75. U.S.—Keener v. Sizzler Family Steak Houses, 
D.CTex., 424 F.Supp. 482, affd. in part, remd. in 
part, C.A., 597 F.2d 453. 

Kan,—Jack Richards Aircraft Sales, Inc. v. Vaughn, 
457 P.2d 691, 203 Kan. 967. 

Mo.—Wolf V, Missouri State Training School for Boys, 
517 S.W.2d 138. 

In re Lewis’ Estate, App., 492 S.W.2d 385. 
Utah—University Club v. Invesco Holding Corp., 504 
P.2d 29, 29 Utah2d 1. 

Reliance on promise to perform not warranted 
Mich.—Brown Bros. Equipment Co. v. State, 215 
N.W.2d 591, 51 Mich.App. 448. 

■ 75.5. U.S.—U.S. v. Russell Elec.' Co., D.C.N.Y., 250 
F.Supp. 2. 

Ind.—Lindeborg v. M & L Builders & Brokers, Inc., 
302 N.E,2d 816, 158 Ind.App. 311. 

76. U.S.—Heheman v. E. W. Scripps Co., C.A.Ohio, 
661 F.2d 1115, reh. den. 668 F.2d 878, cert den. 
102 S.Ct. 2272, 456 U.S. 991, 73 L.Ed.2d 1286. 

Mo.—Leonard v. American Walnut Co., Inc., App., 609 
‘ S.W.2d 452. 

Zareas v. Smith, 404 A.2d 599, 119 N.H. 534. 

Construction contracts 

U.S.—Beacon Const. Co., Inc, v. Mateo Elec. Co., Inc., 
C,A.N.Y., 521 F.2d 391 

Ariz,—Fairway Builders, Inc. v. Malduf Towi^ Rental 
Co., Inc., App., 603 513, 124 Ariz. 242. 

N.Y.—Ting-Wan Lian| v. jkalawtstai 42t ■T^.Y.S.2d 
594, 70 A.D.2d 415. 

N.C.—Lewis-Brady Builders Supply, Inc. v. Bedros, 231 
S.E.2d 199, 32 N.CApp. 209. 

N.D.—Stetson v. Investors Oil, Inc., 140 N.W.2d 349. 

Lease agreements 

(1) Fla.—BVA Credit Corp. v, Fisher, App., 369 
So.2d 606, cert, den.. Sup., 370 So.2d 459. 

Idaho—Industrial Leasing Corp, v. Thomason, 532 P.2d 
916, 96 Idaho 574, 

N.Y,—Alwan v. Ayoub, 318 N.y.S.2d 387, 35 A,D.2d 
1006. 

N.D.—Wallwork Lease and Rental Co., Inc. v. JNJ 
Investments, Inc., 303 N.W.2d 545. 

(6) Duty of tenant to mitigate damages from failure 
to repair, 

Tex.—Birge v. Toppers Measwear, Inc., Civ.App., 473 
S.W.2d 79, err. ref. no rev. err, 

Utah—Salt Bowl Co. v. State. 535 P.2d 1253. 

(7) Usual obligation to minimize damages not appli¬ 
cable to contract of leasing see CJ.S. Landlord & 
Tenant § 250(2).. 

(8) Other matters. 

N.C.—Marine Ecology Systems, Inc. v SpkSoncts Creek 
Yacht Harbor, Inc., 253 S.E2d 613, 40 N.C.App. 
726. 


Or.—Wright v. Baumann, 398 P.2d 119, 239 Or. 410,21 
A.L.R.3d 527, app. after remand 458 P.2d 674, 254 
Or. 175. 

Tena—Ferrell v. Elrod, 469 S.W.2d 678, 63 Tenn.App 
129. 

Tex.—Shasteen v. Mid-Continent Refrigerator Co., Civ, 
App., 517 S,W.2d 437, err. ref. no rev. err. 

Wyo.—Shidler v. Clayton Oil Co., 502 P.2d 987. 

Indemnity contracts 

N.Y.—Town of Poland v. Transamenca Ins. Co., 385 
N.Y S.2d 987, 53 A.D.2d 140. 
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77. U.S.—Delfin v. Harry Liss & Associates, Inc., 
C.A.Guam, 365 F.2d 74. 

Cal.—Massachusetts Bonding & Ins. Co. v. Osborne, 43 
Cal.Rptr. 761, 233 C.A.2d 648—Stephan v. Maloof, 

79 Cal.Rptr. 461, 274 C.A.2d 843. 

D.C.—Noel v. O’Brien, App., 270 A.2d 350. 

Ill.—Avis Plumbing & Heating Contractors Corp. v. j 
McCormick Theological Seminary, 300 N.E.2d 542, , 
13 Ill.App.3d 484. 5 

La.—Unverzagt v. Young Builders, Inc., 215 So.2d 823, 
252 La. 1091. 

Meaux v. Hoffpauir, App., 219 So.2d 551, writ 
ref. 221 So.2d 522, 253 La. 1096. 

Mo.—Laclede Ga.s Co. v. Jastram, App., 446 S.W.2d 
633. 

N.H.—Emery v. Caledonia Sand & Gravel Co., Inc., 
374 A.2d 929, 117 N.H. 441. 

N.D.—Stetson v. Investors Oil, Inc., 140 N.W.2d 349. 

Breach of warranty 

(1) Tex.—Ledbetter v. Howard, Civ.App., 395 
S.W.2d 951. 

(3) Purchaser claiming breach of warranty of title 
required to assert lien against third person. | 

Miss.—Theobald v. Sprouse* 257 So.2d 516. ! 

Mitigation resulting in loss to plaintiff 
U.S.—Phillips v. Playboy Music, Inc., D.C.Miss., 424 
F.Supp. 1148. 

Liquidated damages 

Tex.—Robinson v. Granite Equipment Leasing Corp., 
Civ.App., 553 S.W.2d 633, err. ref. no rev. err. 

78. U.S.-Bottorff v. Ault, C.A.Ind., 574 F.2d 832. 
Cal.—Capaldi v. Levy, 81 Cal.Rptr. 629, 1 C.A.3d 274. 
Ill.—Stein v. Malden Mills, Inc., 292 N.E.2d 52, 9 

lll.App.3d 266. 

79. U.S.—C,4JS. quoted ha PhiHipa v. Playboy Music 
Inc., D.C.Miss:, 424 RSupp. 1148, 1152. 

C. J. Langenfclder & Son, Inc. v. U.S., 384 F.2d 
1005, 181 Ct.a. 407. . 

Ark.—Bill C. Harris Const, Co. Inc. v. Powers, 554 
S.W.2d 332, 262 Ark. 96, 14 A.L.R.4th 812. 

Cal.—Sutler v. Madrin, 74 Cal.Rptr. 627, 269 C.A.2d 

161 , 

Kan,—Iwman v.‘ KansM ^ dt' Elec. Co., 567 P.2d 
856, 222 Kan. 

Ky.—State Property "arid BuiididBs Corhmission of 
Dept, of Finance v. H: W. Ntiror CofiiSfc 'Co,, 385 
S.W.2d21L . ' 

La.—Nationwide Finance Co. of Gentilly, Inc. v!'Jones, 
App., 279 So.2d 221. , , 

Mo.—Boten v. Brecklein, 452 S.W.2d 86. 

Mont.—C.J.S, cited in Business Finance Co., Inc. v. 

Red Barn, Inc., 517 P.2d 383, 386, 163 Mont. 263. 
N.H.—Hildreth v. Bergeron. 263 A.2d 664, 110 N.H. 
197. 

N.Y.—Richard C. Mugler Co. v. A.C. Management 
Corp., 286 N.Y.S,2d 81, 29 A.D.2d 548, affd. 248 
N.E.2d 446, 24 N.Y.2d 814, 300 N.Y.S.2d 591. 
N.C.—George E, Shepard, Jr., Inc. v. Kim, Inc., 279 
S.E.2d 858, 52 N.C.App. 700. 

R.I.—Rhode Island Turnpike and Bridge Authority v. : 
Bethlehem Steel Corp., 379 A.2d 344, 119 R.I. Wi, 
app. after remand 415 A.2d 1295 and 446 A-JW \ 
752, app. di«m. 103 S.Ct. 247, 459 U.S. 938. 74 '^ 
L.Ed.2d 194. J 

Utah—Double D Amusement Co, v. Hawkins, 438 R2d 4 
811, 20 Utah2d 395. ■ ' 
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Compliance with duty 

(1) Del—Nash v, Hoopes, Super, 332 A 2d 411 

(2) U S —Peck Iron and Metal Co, Inc v US, 

CtCl, 603 F2d 171, 221 Ct Cl 37 

Colo—Cherokee Inv Co v Voiles, 443 P 2d 727, 166 
Colo. 270 

Holland v Green Mountain Swim Club, Inc , 
App, 470 P2d 61 

La—Broussard v Pierret, App„ 215 So 2d 136. 

Mich—J Marshall Robbins Enterpnses, Inc v Ewald 
Steel Co., 218 N W 2d 125, 52 Mich App 599 

Neb—Chicago Roller Skate Mfg Co v Sokol Mfg 
Co., 177 N W2d 25, 185 Neb 515 

N Y —American Broadcasting-Paramount Theatres, 

Inc. V. American Mfrs Mut Ins Co , 265 N Y 
S 2d 76, 48 Misc 2d 397, affd 265 N Y S 2d 577, 24 
AD 2d 851, affd 218 N E.2d 324, 17 N.Y 2d 849, 
271 N.Y S.2d 284, cert den 87 S Ct 291, 385 U.S 
931, 17 L.Ed.2d 213. 

Or —Schafer v. Sunset Packing Co., 474 P 2d 529, 256 
Or. 539 

Wis.—Vahga v National Food Co , 206 N W.2d 377, 58 
Wis.2d 232. 

Knowledge of facts 

(3) Other matters 

La —Dupre v. Tn-Pansh Flying Service, Inc., App, 355 
So.2d 554. 

Tex —Otto Goedecke, Inc v. Henderson, Civ.App, 388 
S W 2d 728, err ref. no rev, err. 

Terms of contract uncertain 

U S —Hidalgo Properties, Inc v. Wachovia Mortg. Co, 
CAOkl., 617 F.2d 196. 
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80. U S.—C.J.S. quoted in Phillips v Playboy Music, 
Inc, D.CMiss, 424 FSupp. 1148, 1152. 

Va—Jennings v. Realty Developers, Inc., 171 SE.2d 
829, 210 Va. 476 

81. U.S.—C.J.S. cited in Shea-S & M Ball v. Mass- 
man-Kiewit-Early, C.A.D.C., 606 F.2d 1245,1250, 
196 U S.App.D.C 338. 

Midwest Marine Inc. v. Sturgeon Bay Shipbuild¬ 
ing & Dry Dock Co, D.C.Wis., 247 F Supp. 283— 
U.S V Russell Elec. Co., D.C N.Y., 250 F Supp. 2. 

Pa.~Reed v Universal C I.T Credit Corp, 253 A.2d 
101, 434 Pa. 212. 

Vt—Sheldon v Northeast Developers, Inc., 238 A 2d 
775, 127 Vt. 15 

Alaska—University of Alaska v. Chauvin, 521 P.2d 
1234. 

Tex.—Merrill Lynch, Pierce, Fenner & Smith, Inc v 
Miller, Civ.App., 401 S.W 2d 645, err, ref, no rev. 
err. 

83. Cal.—C.J.S. cited in Seaboard Music Co. v. Ger- 
mano, 101 Cal.Rptr 255, 258, 24 C.A.3d 618 

N Y.—American Broadcasting-Paramount Theatres, 
Inc, V. American Mfrs. Mut Ins. Co., 265 N.Y. 
S.2d 76, 48 Misc.2d 397, affd. 265 N.Y.S.2d 577, 24 
A.D.2d 851, affd. 218 N.E.2d 324, 17 N.Y.2d 849, 
271 N.Y.S.2d 284, cert. den. 87 S.Ct. 291, 385 U.S. 
931, 17 L.Ed.2d 213. 

Tex.—LTV Aerospace Corp. v, Bateman, Civ.App., 492 
S.W.2d 703, err. ref. no rev. err, 

Utah—Double D Amusement Co. v. Hawkins, 43? P 2d 
811, 20 Utah2d 395. 

84. N.M.—Louis Lyster General Contractor, Inc. v. 
Town of Las Vegas, 405 P.2d 665, 75 N.M. 427, 
hpp. after remand 489 P.2d 646, 83 N.M. 138. 

N.D.—Schneidt v, Absey Motors, Inc., 248 N.W.Zd 
792. 

S.C.—C.J.S. cited in Ivester v. Family Pools, Inc., 
Bosco Industries, 202 S.E.2d 362, 363, 262 S.C 67. 

Utah—Alexander v. Brown, 646 P.2d 692, 
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85, S.C.—Goodwin v, Hilton Head Co., 259 S.E.2d 
611, 273 S.C^ 758. 

86, No duty under the circumstances 

Ky.—Whitley County Bd. of Ed. v, Meadors, 444 
S.W.2d 890. 


N Y —Hayes v. Utica Mut, Ins. Co , 264 N.Y S 2d 142, 
24 A D 2d 829 

Teacher not required to apply for positions in 
other school systems where he would not 
have tenure 

Ala.—Madison County Bd. of Ed v Wigley, 259 So 2d 
233, 288 Ala. 202 

87. Failure to mitigate not shown 

Wyo—Chandler-Simpson, Inc. v, Gorrell, 464 P.2d 
849 

88. N J.—Sandler v. Lawn-A-Mat Chemical & Equip¬ 
ment Corp, 358 A.2d 805, 141 N J.Super 437 

Utah—Casey v. Nelson Bros Const Co., 465 P.2d 173, 
24 Utah2d 14 

88.10. Diligent efforts shown 

Md—Volos, Limited v Sotera, 286 A 2d 101, 264 Md 
155 
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89. Cai.—Seaboard Music Co v. Germano, 101 Cal. 
Rptr. 255, 24 C A 3d 618 

90. Cal.—Seaboard Music Co v Germano, 101 Cal 
Rptr. 255, 24 CA.3d 618 

91. “Employee” but not “officer” required to 
mitigate 

Fla —Maudsley v City of North Lauderdale, App, 300 
So 2d 304 

92.5, Mo —Streett v Laclede-Christy Co., 409 
S W 2d 691. 

§ 35. -Injury to Property 

94, U.S.—Alcoa SS. Co v. Charles Ferran & Co, 
CA.La., 383 F.2d 46, cert. den. 89 SCt 111, 393 
U.S 836, 21 L.Ed.2d 107. 

Alcoa S.S. Co. V. Charles Ferran & Co., D C La, 
251 FSupp. 823, affd., C.A., 383 F.2d 46-Roy- 
ston Distributors, Inc v Moore-McCormack Lines, 
Inc., D C.Pa., 252 F.Supp. 48Q-Elgin, J. & E Ry. 
Co V. American Commercial Line, Inc , D.C.Ill , 
317 F.Supp. 175. 

Ark —Arkansas-Missouri Power Co. v Deal, 566 
S.W.2d 747, 263 Ark. 645. 

Cal,—Albers v. Los Angeles County, 42 CaLRptr. 89, 
398 P.2d 129 

D C.—Parking Management Inc v. Jacobson, App,, 257 
A 2d 479. 

Del.—McClain v Faraone, Super., 369 A.2d 1090. 

La—Hayward v Carraway, App., 180 So,2d 758, wnt 
ref. 182 So.2d 662. 248 U. 909—Gray v. State 
Through Dept, of Highways, 202 So.2d 24, 250 La 
1045. 

Ohio—Inner City Wrecking Co. v Bilsky, 367 N.E.2d 
1214, 51 Ohio App.2d 220, 5 O 0.3d 357. 

Pa.—Gambale v. Allstate Ins. Co, 228 A.2d 58, 209 
Pa.Super. 330. 

Repair or replacement 

(3) Other statements. 

La.—Aultman v. Rinicker, App. 2 Cir, 416 So.2d 641. 

N.C.—Huff V. Thornton, 213 S.E2d 198, 287 N.C 1. 

Compliance with duty 

(2) U.S,—Amstar Corp. v M/V Alexandres T., D.C. 

Md., 472 FSupp. 1289, affd. 664 F.2d 904. 

Ill.—Montefusco v Cecon Const. Co., 392 N.E.2d 1103, 
30 IlkDec. 235, 74 IlLApp.Sd 319. 

La.—Southern Television Electronics v. Read, App., 
244 So.2d 624, writ ref. 247 So.2d 392, 258 La, 
570—Buckley v. Nat Harrison and Associates, 
App., 245 So.2d 522. 

Rule held inapplicable so as to preclude recov¬ 
ery under circumstances 

Miss.—Sun Oil Co. v. Nunnery, 170 So.2d 24, 251 Miss. 
631. 

Pa—Denby v North Side Carpet Cleaning Co., 390 
A.2d 252, 257 Pa.Super. 73. 

Duty to obtain seized property before trial 

Ariz.”Bates & Springer of Ariz, Inc. v. Fnermood, 
492 P.2d 1247, 16 Ariz App. 309, vac on oth. grds. 
507 P,2d 668, 109 Ariz. 203, 
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95. U S —National Steel Corp v Great Lakes Towmg 
Co, CA Mich , 574 F 2d 339 

Colo—Gros.s V Knuth, 471 P 2d 648, 28 Colo App 
188 

D C —Parking Management, Inc v Jacobson* App, 
257 A 2d 479. 

Ind—Marshall v Ahrendt, 332 N.E2d 223, 165 Ind 
App 359. 

Miss —Watson Oil Corp v Cavanaugh, 294 So 2d 784. 

Wash.—Reeder v Harmeling, 451 P 2d 920. 75 
Wash 2d 499. 

Insurance coverage or indemnity 

U.S —Alcoa S S Co. v Charles Ferran & Co , D.C La, 
251 FSupp 823, affd., C.A. 383 F2d 46 

96. La—Intenors, Inc v. Ryder Truck Lines, Inc., 
App, 269 So 2d 496 

Fire damaged clothing given to charity 

La—Ayala v Bailey Elec. Co, Inc, App., 318 So.2d 
645, 91 A L.R 3d 1192, writ issued, Sup, 322 So.2d 
770. 

Approval of abandonment by army engineers 

U S —Tennessee Valley Sand & Gravel Co v M/V 
Delta, CA.Miss., 598 F.2d 930, reh. den. and 
revised 604 F 2d 13 
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97. Cal—Sheffet v Los Angeles County, 84 Cal.Rptr. 
11, 3 CA3d 720. 

Ill—Bella Kay Bldg Corp v. City of Chicago, 208 
N E 2d 60, 58 Ill.App 2d 230. 

Feasibility of salvage 

U.S—In re Sincere Nav Corp, DC La, 327 F.Supp. 
1024 

No duty to immediately purchase new automo¬ 
bile 

La.—Lagrue v Murrhee, App, 291 So.2d 844, applica¬ 
tion den., Sup, 294 So.2d 829 

98. Ill—Behrens v. W. S Bills & Sons, Inc, 283 
N.E.2d 1, 5 111 App.3d 567. 

La.—Pelloquin v. Missouri Pac. R, Co, App ,216 So.2d 
686. 

N.Y.—Mullen v Jacobs, 294 N.YS.2d 636. 58 Misc2d 
64. 

99. Mich.—Willis v. Ed Hudson Towing, Inc., 311 
N.W.2d 776, 109 Mich.App. 344, 

Wash.—^Theis v. Federal Finance Co, 480 P 2d 244, 4 
Wash.App. 146 

1. Vt.—Bean v. Sears, Roebuck & Co., 276 A.2d 613, 
129 Vt. 278. 

3. U.S.—H & F Barge Co, Inc. v. Garber Bros., Inc, 
D.CLa., 71 FRD. 5, affd., C.A., 534 F2d 1103. 

La.—National Motor Club of Louisiana, Inc. v. Ameri¬ 
can Indem. Co, App, 170 So.2d 729—Desselle v. 
Wilson. App., 200 So.2d 693. 

Making repairs 

(2) Other statements. 

U.S.—Jones v. Bender Welding Sc Mach Works, Inc, 
C. A Wash., 581 F.2d 1331. 

Mo.—Stallman v. Hill, App., 510 S.W.2d 796. 

N D —Krohnke v. Lemer, 300 N.W.2d 246. 

No duty to mitigate pre-judgment interest 

Okl—Howard v. Jessup, 519 P,2d 913, 90 A.LR.3d 
1163- 

§ 36. -- Injury to Person 

page 714 

5. U.S.—East Hampton Dewitt Corp. v. State Farm 
Mut. Auto. Ins. Co., C.A.N.Y., 490 F 2d 1234— 
Baker v. Baltimore & Ohio R. Co., C A Ohio, 502 
F.2d 638. 

Truman v. Chas. Kurz & Co., DC.Or., 239 
F.Supp 636—Yarrow v. U.S., DC.N.Y., 309 
F.Supp. 922—Stark v, Shell Oil Co., D.C.Miss,, 312 
F.Supp 145, affd. in part, revd. in part, on oth. 
grds., C.A., 450 F.2d 994. 
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La,—Noland v. Liberty Mut. Ins. Co., App., 96 So.2d 
360—Roy V. Robin, App., 173 So.2d 222, writ ref. 
175 So.2d 110, 247 La. 877. 

N.J.—Pitti V. Astegher, 335 A.2d 598, 133 N.J.Super. 
145. 

N.Y.—Watson v. Archer, 362 N.Y.S.2d 302, 46 A.D.2d 
997. 

No duty under circumstances 
La.—Passalaqua v. Keenan, App., 249 So.2d 238. 
Neb.—Jensen Barnett, 134 N.W.2d 53, 178 Neb. 429. 

Existence or use of seat belts 
U.S.—Wilson V. Volkswagen of America, Inc., D.C.Va., 
445 F.Supp. 1368. 

Ala.—Britton v. IDoehring, 242 So.2d 666, 286 Ala. 498. 
Colo.—Moore v. Fischer, 505 P.2d 383, 31 Colo.App. 
425, affd.. Sup., 517 P.2d 458, 183 Colo. 392— 
Hotchkiss V. Preble, 521 P.2d 1278, 33 Colo.App. 
431. 

Ill.—Schomer v. Madigan, 255 N.E.2d 620, 120 Ill. 
App.2d 107. 

Kan.—Hampton v. State Highway Commission, 498 
P.2d 236, 209 Kan. 565. 

Mich.—Selmo v. Baratono, 184 N.W.2d 367, 28 Mich. 
App. 217. 

Tex.—King Son Wong v. Carnation Co., Civ.App., 509 

S.W.2d 385, err. ref no rev. err., Sup., 516 S.W.2d 
116. 

No duty to wear ayailabie seat belts 
Tex.—State Highway Dept. v. Hinson, Civ.App., 517 
S.W.2d 308, err. ref no rev. err. 

Declining surgery 

U.S.—Fruge v. Damson Drilling Co., D.C.La., 423 
F.Supp. 1276. 

Me.—Michaud v. Steckino, 390 A.2d 524. 

6. U.S.—Holladay v. Chicago, B. & Q.R. Co., D.C. 

Iowa, 255 F.Supp. 879—Young v. American Ex¬ 
port Isbrandtsen Lines, Inc., D.C.N.Y., 291 
F.Supp. 447—Yarrow v. U.S., D.C.N.Y., 309 
F.Supp. 922. 

D.C.—Tatum v. Morton, D.C., 386 F.Supp. 1308. 

La—Welch v. Ratts, App., 235 So.2d 422. 

Nev.—Automatic Merchandisers, Inc. v. Ward, 646 
P.2d 553, 98 Nev. 282. 

N.M.—Selgado v. Commercial Warehouse Co., App., 
544 P.2d 719, 88 N.M. 579. 

Ohio—Inner City Wrecking Co. v. Bilsky, 367 N.E.2d 
1214, 51 Ohio App.2d 220, 5 0.0.3d 357. 

R.I.—Rusolf V, O’Brien, 206 A.2d 209, 99 R.I. 153. 
Damages reduced to minimum wage 
U.S.—Powell V. Hellenic Lines, Ltd., D.C.La., 347 
F.Supp. 855. 

7. N.y.—Fafard v. Ajamian, 400 N.Y.S.2d 856, 60 

A.D.2d 853. 

Wis.—Hargrove v. Peterson, 221 N.W.2d 875, 65 
Wis.2d 118. 

Care of ordinarily prudent person 
Ala.—Britton v. Doehring, 242 So.2d 666, 286 Ala 498. 
Tex.—Moulton v. Alamo Ambulance Service, Inc., 414 
S.W.2d 444. 
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8. as.— Barnes v. U.'S.. D.CPa, 516 F.Supp. 1376, 
affd. in part, CA., 678 F.2d 10, affd. 685 F.2d 66. 

Ariz.—Allen v. Devcreaux, 426 P.2d 659, 5 Ariz-App. 
323. 

Pa.—Stetson v. Alieva 13 Chest. 248. 

9. U.S.—Kapuschinsky v.' U.S., D.C.S.C., 259 F.Supp^ 

1—McGinley v. U.S., D.C.Pa, 329 F.Supp. 62. 
Mich.—Smith v, Jones, 169 N.W.2d 308, 382 Mich. 
176. 

Bourdon v. Read, 186 N.W.2d 737, 30 Mich. 
App, ,681. 

Minn.^Adee v. Evanson, 281 N,W.2d 177. 

Wis.—Lopez V. Prestige Cas. Co., 191 N.W.2d 90S, 53 
Wis.2d 25. 

9.5. U.S.—Stark v. Shell Oil Co., C.A.Miss., 450 FJZd 
994. 

Wis.—Casimem v. Herman, 137 N.W.2d 73, 28 Wis.2d 
437. , 
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10. Manifestation of mental illness 

U.S.—Browning v. U.S., D.CPa., 361 F.Supp. 17. 

11. La.—Reeves v. Louisiana & A. Ry. Co., App,, 304 
So.2d 370, writ den.. Sup., 305 So.2d 123. 
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12. U.S.—Young v. American Export Isbrandtsen 
Lines, Inc., D.C.N.Y., 291 F.Supp. 447. 

La.—Roy v. Robin, App., 173 So.2d 222, writ ref 175 
So.2d 110, 247 La. 877—Dohmann v. Richard, 
App., 282 So.2d 789, 62 A.L.R.3d 63. 

Wis.—Casimere v. Herman, 137 N.W.2d 73, 28 Wis.2d 
437. 

Failure to return for treatment 
Ohio—Bird v. Pritchard, 291 N.E.2d 769, 33 Ohio 
App.2d 31. 

12.5. Wis.—Casimere v. Herman, 137 N.W.2d 73, 28 
Wis.2d 437. 

13. U.S.—^Thibodeaux v. Rowan Drilling Co., D.C. 
La., 314 F.Supp. 543, affd., C.A.. 429 F.2d 573. 

Hawaii—Kometani v. Heath, 431 P.2d 931, 50 Haw. 89. 
N.J.—Comras v. Lewin, 443 A.2d 229, 183 N.J.Super. 
42. 

Wis.—Burke v. National Farmers Union Property & 
Cas. Co., 153 N.W.2d 545, 36 Wis.2d 427. 

Home remedies 

(4) Other matters. 

Mass.—Coady v. Howe & French, Inc., 231 N.E,2d 572, 
353 Mass. 753. 

14. No obligation to accept less costly facility 

U.S.—Caron v. U.S., D.C.R.L, 410 F.Supp. 378, affd., 

C.A., 548 F.2d 366. 

14.5. Electro-shock treatments 

La,—Dohmann v. Richard, App., 282 So.2d 789, 62 
A.L.R.3d 63. 

14.10, U.S.—Rapisardi v. United Fruit Co., C.A, 
N.Y., 441 F.2d 1308. 

14.15. U.S.—Muller v. Lykes Bros. S.S. Co., D.CLa., 
337 F.Supp, 700, affd., CA.. 468 F.2d 951. 

Wis.—Casimere v. Herman, 137 N.W.2d 73, 28 Wis.2d 
437. 

14.20. U.S.—Garcia v. Bauer Dredging Co., Inc., 
C.A.Tex., 506 F,2d 19. 

Okl.—Harris v. Equitable Life Assur. Soc. of U.S., 
App., 572 P.2d 593. 

Factors considered 

Or.—Zimmerman v. AuslMd, 513 P.2d 1167, 266 Or. 
427, 62 A.L.R.3d 1. 

15. U.S.—McGinley v, U.S., D.CPa., 329 F.Supp. 62. 
Colo.—HUdyard v. Western Fasteners, Inc., 522 P.2d 

596, 33 Colo.App. 396. 

Wis.—Casimere v. Herman, 137 N.W.2d 73, 28 Wis.2d 
437. 
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17. Minn.—Couture v. Novotny, 211 N,W,2d 172, 
297 Minn. 305. 

18. Ill.—Montgomery v. Terminal RR, Ass’n of St. 
Louis, ,392 N.E2d 77, 29 IlI.Dec. 520, 73 Ill. 
App.3d 650. 

La.—'Reeves v, Travelers Im. Co., 329 So,2d 876. 

Nev.—^Automatic Merchandisers, Inc. v. Ward, 646 
P.2d 553, 98 Nev. 282. 

19. U.S.—Hayes v. U.S., CA,Conn., 367 F.2d 340. 

Cline v. U.S., D.CFla., 270 F.Supp. 247—Stark 
V. Sheel Oil Co., D.CMiss., 312 F.Supp. 145, affd. 
in part, revd. in part on oth. grds., C-A., 450 F.2d 
994. 

La.—Welch v. Ratts, App., 235 So.2d 422. 

Minn—Couture v. Novotny, 211 N.W.2d 172, 297 
Minn. 305. 

Or.—ZSmmerman y. Auslaijd, 513 P.2d 1167, 266 Or. 
427, 62 A,LR.3d 1. 

Simple and safe operation 

as.—McGinley v, US., D.CPa., 329 F,Supp, 62. 


§ 37. In General 

20. U.S.—Sperry Rand Corp. v. A.-T-O, Inc., C.A. 
Va., 447 F.2d 1387, cert. den. 92 S.Ct. 1292, 405 
U.S. 1017. 31 L.Ed.2d 479, CA., reh. den, 459 
F.2d 19, cert. den. 93 S.Ct. 117, 119, 409 U.S. 892, 
34 L.Ed.2d 150. 

Certified Laboratories of Tex., Inc. v, Rubinson, 
D.C.Pa.. 303 F.Supp. 1014. 

Ky.—Schulz V. Chadwell, App., 558 S.W.2d 183, 

La.—Barrois v. Service Drayage Co., App., 250 So.2d 
135, application den. 253 So.2d 66, 259 La. 805, 
and 253 So.2d 66, 259 La. 806. 

Minn.—Ryan v. Twin City Milk Producers Ass’n, 184 
N.W.2d 664, 289 Minn. 349. 

N.J.— Zygmaniak v. Kawasaki Motors Corp. U.S.A., 
330 A.2d 56, 131 N.J.Super. 403, matter dism. 343 
A.2d 97, 68 NJ. 94. 

N.Y.—State Division of Human Rights v. Merante, 343 
N.Y.S.2d 378, 41 A.D.2d 973. 

Or.—Borton v. Medicine Rock Land Co., 549 P.2d 
1122, 275 Or. 59. 

Tex.—Success Motivation Institute, Inc. v. Lawlis, Civ, 
App., 503 S.W.2d 864, err. ref no rev, err. 

Wis.—Nashban Barrel & Container Co. v. G. G. Par¬ 
sons Trucking Co., 182 N.W.2d 448, 49 Wls.2d 
591. 

Loss caused by breach of contract 

(1) U.S.—Sanitary Linen Service Co. v. Alexander 
Proudfoot Co., D.C.Fla., 304 F.Supp. 339, affd., C.A., 
435 F.2d 292. 

Cal.—Gautier v. General Tel. Co., 44 Cal.Rptr. 404, 
234 C.A.2d 302. 

D.C.—John W. Johnson, Inc. v, Basic Const. Co., D.C., 
292 F.Supp. 300, affd., C.A., 429 F.2d 764, 139 
U.S.App.D.C. 85. 

Fla.—Beefy Trail, Inc, v. Beefy King Intern., Inc., App., 
267 So.2d 853. 

Idaho—Traylor v. Henkels & McCoy, Inc., 585 P.2d 
970, 99 Idaho 560. 

Md.—St. Paul at Chase Corp. v. Manufacturers Life 
Ins. Co., 278 A.2d 12, 262 Md. 192, cert. den. 92 
S.Ct. 104, 404 U.S. 857, 30 L.Ed.2d 98. 

Mass.—^Town of East Longmeadow v. Maryland Cas. 

Co., 206 N.E2d 54, 348 Mass. 722. 

N.Y.—Bucholtz V. Sirotkin Travel Ltd., 343 N.Y.S.2d 
438, 74 Misc.2d 180, affd. 363 N.Y.S.2d 415, 80 
Misc.2d 333. 

N.C.—Stanback v. Stanback, 246 S.E.2d 74, 37 N.C 
App. 324, affd. in part, revd. in part on oth. grds. 
254S.E2d 611, 297 N.C 181. 

(2) U.S.—Sanitary Linen Service Co. v. Alexander 
Proudfoot Co., C.A.Fla„ 435 F.2d 292. 

Ga.—Long v. Jim Letts Oldsmobile, Inc., 217 S,E.2d 
602, 135 Ga.App. 293. 

Loss of unemployment compensation 

Mo.—Cupp V. Montgomery, App., 408 S.W.2d 353. 

Economic loss 

U.S.—S. M. Wilson & Co. v. Smith Intern., Inc., C.A. 
Cal., 587 F.2d 1363. 

Intamin, Inc. v. Figlcy-Wright Contractors, Inc,, 
D.C.I11, 608 F.Supp. 408. 

N.Y—Kozlowski v. Briggs Leasing Corp., 408 N.Y. 
S.2d 1001, 96 Mi8c.2d 337. 

Wash—Berg v. General Motors Corp. 555 P.2d 818, 87 
Wash.2d 584. 

Economic loss not recoyerable even if no con¬ 
tract claim ayailable 

Ill.—Anderson Elec., Inc. v. Ledbetter Erection Corp., 4 
Dist, 479 N.E2d 476, 88 IIlDec. 863, 133 111 
Jkpp.3d 844. 

Societal losses not element of damages 
U.S.—Morvant v. Construction Aggregates Corp., C.A. 
Tenn„ 570 F,2d 626, cert. dism. 99 S.a. 44, 439 
U.S. 801, 58 LEd.2d 94, 

Interference with contractual relationsbiF 
Ky.—Carmichael-Lynch-Nolan Advertising Agency. 
Inc. V. Bennett & Associates, Inc,, App., 561 
S.Wad 99. 
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Payment of preexisting debt not compensable 

Ala.—Mall, Inc. v. Robbins, 412 So.2d 1197. 
Economic loss not recoverable 
U.S.—Northern States Power Co. v. International Tel. 
and Tel. Corp., D.C.Minn., 550 F.Supp. 108—San- 
co, Inc. V. Ford Motor Co., D.C.Ind., 579 F.Supp. 
893, affd. 771 F.2d 1081. 

Ill.—Foxcroft Townhome Owners Ass’n v. Hoffman 
Rosner Corp., 449 N.E2d 125, 70 IlI.Dec. 256, 96 
I11.2d 150—Redarowicz v. Ohlendorf, 441 N.E.2d 
324, 65 IlI.Dec. 411, 92 U1.2d 171. 
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21. D.C—Miles v. District of Columbia, C.A., 510 
F.2d 188, 166 U.S.App.D.C. 235, 

Character & extent of injury 
U.S.—Gilham v, Burlington Northern, Inc., C.A.Mont., 
514 F.2d 660. 

(4) Other matters. 

U.S.—Jackson v. U.S., D.CArk., 526 F.Supp. 1149, 
affd. C.A., 696 F.2d 999. 

Ariz.—Nelson v. Cail, App., 583 P.2d 1384, 120 Ariz. 
64. 

La.—Hickman v. East Baton Rouge Parish, App., 314 
So.2d 486, writ den.. Sup., 318 So.2d 59. 

Mo.—Clevenger and Wright Co. v. A. 0. Smith Harve- 
store Products, Inc., App., 625 S.W.2d 906. 

N.Y.—Banker’s Trust Co. of Western New York v. 
Steenbum, 409 N.Y.S.2d 51, 95 Misc.2d 967. 

Invasion of privacy 

Kan.—Monroe v. Darr, 559 P.2d 322, 221 Kan. 281. 
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21.10. Contract remedies applicable 
Wash.—Berg v. General Motors Corp., 534 p.2d 838, 
13 Wash.App. 326, vac. on oth. grds. 555 P.2d 818, 
87 Wash.2d 584. 

§ 38. Lost Timo and Earnings 

22. U.S.—Copland v. Smith Dairy Products Co., 
D.C.Ohio, 288 F.Supp. 904. 

Cal—Runyan v. Pacific Air Industries, Inc,, 85 Cal. 
Rptr. 138, 466 P.2d 682, 2 C3d 304, 41 A.LR.3d 
1422. 

Colo.—Franklin v. Templeton, 428 P.2d 361, 163 Colo. 
48. 

Ford Motor <po. v. Conrardy, 488 P.2d 219, 29 
CoIo.App. 577. 

La.—Julinan v, Ralph, App., 206 So.2d 121—Berry v. 
Odlf CottSt Cdnat. Co., App.. 229 So.2d 368, writ 
mf. 231 So.2d 396, 255 La. 484. ^ 

Wis.—Burhson v, Janssen, 141 N.W.2d 274j 30 Wi8.2d 
495 -Joi« 8 V. Rsher, 166 N.W,2d 175, 42 Wi8,2d 
209. 

to8i cpareids^ ... 

Od.—Hafer, v. Monterey County* 119 GaJ.Rptrv 63?, 45 
CA.3d 538. 


Loss of production time proper 

U.S.—National Steel Corp. v. Great Lakes Towing Co., 
C.A.Mich., 574 F.2d 339. 
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24. U.S.—Downie v. U.S. Lines Co., C.A.Pa., 359 
F.2d 344, cert, den, 87 S.Ct. 201, 385 U.S. 897, 17 
L.Ed.2d 130. 

Culley v. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710-Godfrcy v. U.S., D.C.Cal., 248 
F.Supp. 273—Platis v. U.S., D.C.Utah, 288 F.Supp. 
254, affd., C.A., 409 F.2d 1009—Martella v. Great 
Atlantic & Pac. Tea Co., D.CPa., 299 F.Supp. 
1256, affd., C.A., 418 F.2d 1246—McCarty v. Ser¬ 
vice Contracting, Inc., D.C.La., 317 F.Supp. 629— 
Muller V, Lykes Bros. S.S. Co., D.C.La., 337 
RSupp. 700, affd., C.A., 468 F.2d 951—Martinez 
V. Star Fish & Oyster Co., Inc., D.C.Ala., 389 
F.Supp. 560. 

Alaskar—State v. Stanley, 506 P.2d 1284, reh. den. 509 
P.2d 239. 

La.—Freeman v. Liberty Mut. Ins. Co., App., 175 So.2d 
659—Lavillc v. Hartford Acc. & Indem. Co., App., 
178 So.2d 464—Adams v. Allstate Ins. Co., App., 
212 So.2d 204, writ ref. 214 So.2d 716, 252 La. 
888—Kilgore v. Allstate Ins. Co., App., 245 So.2d 
537—Barrels v. Sarvice Drayage Co., App., 250 
So.2d 135, application den. 253 So.2d 66, 259 La. 
805 and 253 So.2d 66, 259 La. 806—Acrey v. 
Cotton Bros. Baking Co., App., 255 So.2d 429— 
Cornish v. Ford, Bacon & Davis Const. Corp., 
App., 304 So.2d 361, writ ref.. Sup., 305 So.2d 123. 

Miss.—Capital Transport Co. v. Segrest, 181 So.2d 111, 
254 Miss. 168—First Nat. Bank v. Langley, 314 
So.2d 324, 77 A.L.R.3d 570. 

Neb.—Kaufman v. Tripple, 144 N.W.2d 201, 180 Neb. 
593. 

Or.—Wheeler v. Huston, 605 P,2d 1339, 288 Or. 467. 

R.I.—Rusoff v. O’Brien, 206 A.2d 209, 99 R.L 153. 

Utah—Scegmiller v. Western Men, Inc., 437 P.2d 892, 
20 Utah2d 352. 

Va.—Peterson v. Neme, 281 S.E.2d 869, 222 Va. 477. 

Over^e work declined because of physical 
dondition 

Or.—Tijerina v, Cornelius C3iristian Church, 539 P.2d 
634, 273 Or. 58. 

Special damages 

, (1) Ga.—Purvis v. Tatum, 205 S.E.2d 75, 131 Ga. 

App. 116. 

Aspects considered in measuring detriment 

Wash,—Kutelsta v. Rc»n*ine, 539 P,?d 812, 14 Wash. 
App. 58, affd. 549 P.2d 491, 87 Waah.2d 62. 

Wis.—Kramer v. Alpine Valley Resort, Inc., 321 
N.’IY.ad 293, 108 )Vis.2d 417, 

FHnge benefits ^ . 

UE-i-Funsion v. U.S., D.CPa., 513 F.Sap^ lOOa 
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2A5, La,—Talbert V. Ramsey, App., 349sS6.2d 958. 
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31, Time lost for personal reasons not recover¬ 
able 

Ind.—McCormick Piano & Organ Co., Inc. v. Geiger, 
App.. 412 N.E.2d 842. 

La.—-Stewart v. Hanover Ins. Co., App. 3 Gr., 416 
So.2d 286, writ den.. Sup., 421 So.2d 907. 

Tex.—Union Carbide Corp. v. Gayton, Civ.App., 486 
S.W.2d 865, err. ref. no rev. err. 

31.5. La.—Jaeger v. Herald, App., 186 So.2d 365— 
Dykes v. State Farm Mut, Auto. Ins. Co., App., 
248 So.2d 603. 

35. La.—LeBlanc v. Metal Locking of La., Inc., App., 
258 So.2d 683—Borde v. Travelers Ins. Co., App,, 
281 So.2d 797, 

In Pennsylvania 

(2) Pa.—Kite v. Jones, 132 A.2d 683, 389 Pa. 339. 

Right held dependent on whether or not pay¬ 
ment mere gratuity 

U.S.—Klein v. U.S., C.A.N.Y., 339 F.2d 512. 

36. La.—Dull v. Employers Liability Assur. Corp., 
App., 233 So.2d 43. 

Time charged against sick leave 

Ark,—Freeman v. Reeves, 410 S.W.2d 740, 241 Ark. 
867. 

La.—Titard v. Lumbermen’s Mut. Cas. Co., App., 291 
So.2d 857. 

Vacation time 

Ark.—Freeman v. Reeves, 410 S.W.2d 740, 241 Ark. 
867. 

La.—Sebren v. Millers Mut. Fire Ins. Co. of Tex,, App., 
182 So.2d 99—Kipp v. Hurdle, App., 307 So.2d 
125, writ ref,, Sup., 310 So.2d 643. 

37. La.—South Central Bell Tcl. Co. v. Branch, App., 
360 So.2d 271. 

General damages only 

Or.—Jensen v. Osbum, 701 P.2d 790, 74 Or.App. 7. 

Limitation on recovery 

U.S.-Espana v. U.S., C,A.N.Y., 616 F.2d 41. 

39.5. La.—Gravels v. Traders & General Ins, Co., 
App., 200 So.2d 67, affd. and am. 214 $a2d 116, 
252 La. 709. 

Or.—Jensen v, Osbum, 701 P.2d 790, 74 Or,App. 7. 

39.10. U.S.—Downie v. U.S. Lines Co., CA.Pa„ 359 
F.2d 344, cert. den. 87 S.a. 20L 385 U.S, 897, 17 
L.:^.2d 130. 

Mitchell V. Reading A Bate^ Exploration Od., 
D.CTex., 239 F.Supp. 516-<3o(i&ey y. U.S., D.C. 
Cal., 248 F.Supp. 273—TinnerheJm v. Patice Davis 
& Co., D.C.N.Y., 285 F.Supp. 432, afid.; CA., 4U 
F.2d 49—Shdver v. Slmdnsen, D,C.M.D., 369 
F.Supp. 4—Buohakld v. Universal Marine Corp., 
D.C,Wash., 393 F.Supp. 246-AretJi! v. UJS., 

Ga., 456 F.Sup^ 397, affd C.A., 604 P.2d 417, ^ 
reh. 635 F.Zd 485, certified ques. ans. 280 $.B;2d 
34d'249 0a« 19$iifidamlmnnuad^m'R2^ 


, Ia.»-4.4g«»ev. NewOri^ 
App.4Cir.,41.5So.2dm , ... 

Minn<^'«i|Qie|»hsoKii v. Fremont indiM|srie|, Jte(5., 163 
N.W.2d 297, 282 Minn. 5L . | ^ 

234^ <:id>«48jri9son v, PtaygirU 140 tHRptr. 
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Idal^OH^ Y. Okofl, 523 P,2d*ifl8^, 95 J^o 915. 
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Cal.—Aiamt V. Southern Pio, Od., .128 Cal. 

Rptr. 'I 
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39.40, U.S.—Eason v. Weaver, C A.Ga., 484 F.2d 
459. 

§ 39. Services 
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48. U.S.—Morrison v. Ted Wilkerson, Inc., D.C.Mo., 
343 F.Supp. 1319. 

Cal.—Rodriguez v. Bethlehem Steel Corp., 525 P 2d 
669, 115 Cal.Rptr. 765, 525 P.2d 669, 12C.3d 382. 

Fla.—Janes v. Baptist Hospital of Miami, Inc., App., 
349 So.2d 672. 

La.—Dupas v. City of New Orleans, App., 361 So.2d 
911, writ den., Sup., 364 So.2d 121, cert. den. 99 
S.Ct. 1534, 440 U.S. 971, 59 L.Ed.2d 788. 

Mich.—Whitson v. Whiteley Poultry Co., 162 N.W.2d 
102, 11 Mich.App. 598—Podbielski v. Argyle 
Bowl, Inc., 205 N.W.2d 240, 44 Mich.App. 280, 
affd. 220 N.W.2d 397, 392 Mich. 380, 78 A.L.R.3d 
1193. 

Neb.—Anson v. Fletcher, 220 N.W.2d 371, 192 Neb. 
317. 

N.H.—LaBonte v. National Gypsum Co., 313 A.2d 403, 
113 N.H, 678. 

Tex.—Armellini Exp. Lines of Florida, Inc. v. Ansley, 
Civ.App., 605 S.W.2d 297, err. ref. no rev. err. 

W.Va.—Ellard v. Harvey, 231 S.E.2d 339, 159 W.Va. 
871. 

Wis.—Redepenning v. Dore, 201 N.W.2d 580, 56 
Wis.2d 129. 

§ 40. Earning Capacity 

50, U.S.—Downie v. U.S. Lines Co., C.A.Pa., 359 
F.2d 344, cert. den. 87 S.Ct. 201, 385 U.S. 897, 17 
L.Ed.2d 130—U.S. v. Vamer, C.A.Ga„ 400 F,2d 
369—Baker v. Baltimore & Ohio R. Co., C.A. 
Ohio, 502 F.2d 638—Fulton v. St. Louis-San Fran¬ 
cisco Ry. Co., CA,Okl., 675 F.2d 1130. 

Wright V. Charles Pfizer & Co., D.CS.C, 253 
F.Supp. 811—Ray v. U.S., D.CS.C, 277 F.Supp. 
952—Copeland v. Smith Etairy Products Co., D.C. 
Ohio, 288 F.Supp. 904—Muller v. Lykes Bros. S.S. 
Co., D.CLa., 337 F.Supp. 700. affd., C.A., 468 
F.2d 951—WhitUe v. Schemm, D.C.Pa., 402 
F.Supp. 1294, affd., C.A., 538 F.2d 322. 

Ala.—Fitzpatrick v. Dean, 177 So.2d 909. 278 Ala. 284. 

Ariz.—Allen v. Devereaux, 426 P.2d 659, 5 Ariz.App. 
323. 

Colo.—Kitto V. Gilbert. 570 P.2d 544, 39 Colo.App. 
374. 

Conn.—CJJS. cited in Panaroni v. Johnson, 256 A.2d 
246, 256, 158 Conn. 92—Jerz v. Humphrey, 276 
A.2d 884, 160 Conn. 219. 

Fla.-Hatfield v. Wells Bros., Inc., App., 378 So.2d 33. 

Ga.—Iowa Sheet Metal Contractors, Inc, v. Jenkins, 166 
S.E2d 599, 119 Ga.App. 162. 

Ind.-Scott V. Nabours, 296 N.E.2d 438, 156 Ind.App. 
317. 

Iowa—Holmquist v. Volkswagen of America, Inc., 
App., 261 N.W.2d 516, 100 A.L.R.3d 143. 

La.—Reeder v, Allstate Ins. Co„ App., 397, 256 La, 
615—LeBlanc v. Metal 397, 256 La. 615-LeBIanc 
V. Metal Locking of La., Inc,, App., 258 So.2d 683, 

Md.—Delph v. Ammons, 212 A.2d 504, 239 Md. 662. 

Mass.—Nisbet v, Medaglia, 254 N.E.2d 782, 356 Mass. 
580. 

Minn.—Sturlaugson v. Renville Fanners Lumber Co., 
204 N.W.2d 430, 295 Minn. 334, 

Miss.—First Nat. Bank v, Unglcy, 314 So.2d 324, 77 
A.L.R.3d 570. 

MO.-CJ.S. cited in Nichols v. Blake, 395 S.W.2d 136, 
140, 

N.D.—Spalding v. Loyland, 132 N.W.2d 914. 

Ohio—Mathews v, Mumey, App., 238 N,E.2d 825, 15 
Ohio App.2d 5. 

OkL—Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465. , 

Tenn.—Clinchfidd R. Co. v. Forbes, 417 S.W.2d 210, 
57 Tenn, App. 174. 

Vt.—CLJ,S, cited in Mdford v, S. v. Rossi Const^ Co., 
Inc., 303 A.2d 146, 148, 131 Vt. 219. 


Wash —Leak v. U S. Rubber Co.. 511 P,2d 88, 9 Wash. 
App. 98, 89 A.L.R.3d 78. 

Element of damage under Federal Employers’ 
Liability Act 

U.S.—Sleeman v. Chesapeake & O R Co., D.C.Mich., 
290 F.Supp. 817, affd. in part, vac. in part on oth. 
grds., C.A., 414 F.2d 305, on remand 305 F.Supp. 
33. vac., C.A.. 424 F.2d 547. 

Mont.—Salvail v. Great Northern Ry. Co., 473 P.2d 
549, 156 Mont. 12. 

Item or element of general damages 
Cal.—Colvig V. RKO General, Inc., 42 Cal Rptr. 473, 
232 C.A.2d 56. 

Ga.—Purvis v. Tatum, 205 S.£.2d 75, 131 Ga.App. 116. 
Mont.—^Thomas v. Whiteside, 421 P.2d 449, 148 Mont. 
394. 

Test of impairment 

(2) Other cases. 

Pa.—Riddle v. Anderson, 481 A.2d 382, 85 Pa.Cmwlth. 
271. 

Loss of future pension 

(2) Entitled to damages for effect on pension rights. 
Ind.—Anderson v. Western, 320 N.E.2d 759, 162 Ind. 
App. 453. 

Partial impairment 

Pa.—Gary v. Mankamyer, 384 A.2d 1357, 253 Pa.Su- 
per. 306, revd. on oth. grds. 403 A.2d 87, 485 Pa. 
525. 

Previous earnings immaterial 
U.S.—O'Shea v. Riverway Towing Co., C.A.I11., 677 
F.2d 1194. 
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50.5. .Alaska—Grimes v. Haslett, 641 P.2d 813. 
Iowa— C.J.S, cited In Carradus v. Lange, 203 N.W.2d 
565, 569. 

Mich.—Nawrocki v. Hawkeye Sec. Ins. Co., 268 
N.W.2d 317, 83 Mich.App. 135. 

Neb.—Washington v. American Community Stores 
Corp., 244 N.W.2d 286. 196 Neb. 624. 

N.C—Lowery v. Newton, 278 S.E2d 566, 52 NiC.App. 
234. 

Wash.—Lyster v. Metzger, 412 P.2d 340, 68 Wash.2d 
216. 

Other statement of distinction 
Ariz.—Mandelbaum v. Knutson, 462 P.2d 841, 11 Ariz. 
App. 148. 

Wash.—Kubista v. Romaine, 538 P.2d 812, 14 Wash. 
App. 58, affd. 549 P.2d 491, 87 Wash.Zd 62. 
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50.10. U.S.—Frankel v. Todd, C.A.Pa., 393 F.2d 435 
—Petition of U.S. Steel Corp., C A.Ohio, 479 F.2d 
489, cert. den. 94 S.Q. 71. 414 U.S. 859, 38 
L.Ed.2d no. 

Barnhart v. American Oil Co., D.C.Va., 237 
F.Supp. 492, affd., C.A., 354,F.2d 659. 

OJkl.—Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465. , 

Tenn.—Oinchfield R. Co. v. Forbes, 417 S.W.2d 210, 
57 Tenn.App. 174—Acuff v. Vinsant, 443 S.W.2d 
669, 59 Tenn.App. 727. 

The standard of compensation, etc, 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601. 

Determining factor 
(2) Other statements. 

U.S.—Aretz v. U.S., D.CGa., 456 F.Supp. 397, affd. 
C.A., 604 F.2d 417, on reh. 635 F.2d 485, certified 
ques. ans. 280 S.E2d 345, 248 Ga. 19, affd. and 
remanded 660 F.2d 531. 

5X, U.S,—Petition of U.S., D.C.N.C., 303 F.Supp. 
1282—Reming v, Ameritau Export Isbrandtsen 
Lines, Inc., D.CN.Y., 318 F.Supp. 194, affd. in 
part, revd. in part on oth. grds., C.A., 451 F.2d 
1329—O'Shea v. Riverway Towing Co., C.A.m., 
677 F.2d 1194. 

La.—Unbehagen v. Bollinger Workover. Inc., App. 1 
Cir., 411 Sp.2d 507. 
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Pa.—Gary v. Mankamyer, 403 A.2d 87, 485 Pa. 525. 

Tex.—Decker v. Latham, Civ.App., 446 S.W.2d 113, 
err. ref. no rev. err. 

53. Mich.—Nawrocki v. Hawkeye Sec. Ins. Co., 268 
N.W.2d 317, 83 Mich.App. 135. 

Okl.—King V. City of Guymon, App., 523 P.2d 1154. 

Tex,—C. E. Duke’s Wrecker Service, Inc. v. Oakley, 
Civ.App., 526 S.W.2d 228, err. ref. no rev. err., 
app. after remand 557 S.W.2d 810, err. ref. no rev. 
err. 

Increase in earnings 

(1) U.S.—Flick V. James Monfredo, Inc., D.C.Pa., 

356 F.Supp. 1143, affd., C.A., 487 F.2d 1394. 

(3) No recovery for loss of earning capacity where 

earnings increased since injury. 

La.—McDonald v. Scotlandville Fire Protection Dist. 
Commission, App., 222 So.2d 324. 

53.10. Wis.—McLaughlin v. Chicago, M., St. P. & P. 
Ry., Co., 143 N.W.2d 32, 31 Wis.2d 378. 

53.15. Alaska—City of Fairbanks v. Nesbett, 432 
P.2d 607—Morrison v. State, 516 P.2d 402. 

Mont—Thomas v. Whiteside, 421 P.2d 449, 148 Mont, 
394. 

Wis.—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wis.2d 354. 

53.20. Tenn.—Dingus v. Cain. 406 S.W.2d 169, 56 
Tenn.App. 294. 

53.25. La.—Hill v. Sills, App., 404 So.2d 1323. 
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55.5. Iowa—Schnebly v. Baker, 217 N.W.2d 708, app. 
after remand 221 N.W.2d 739. 

Mo.—CJ5. cited in Hodges v. Johnson, App., 417 
S.W.2d 685, 689. 

Or.—C.J.S. cited in Creel v. Shadley, 513 P.2d 755, 
757, 260 Or. 494. 

57. Mo.—CJ.S. quoted in Abraham v. Johnson, 1979, 
579 S.W.2d 734, 738. 

58. La.—Courville v. B & B Engineering & Supply 
Co., App., 230 So.2d 377, writ ref. 233 So.2d 251, 
255 U. 813. 

Mo.—CJ.S. cited in Nichols v. Blake, 395 S.W.2d 136, 
140. 

N.Y.—Brock v. State, 429 N.Y.S.2d 778, 77 A.D.2d 
670. 

N.C.—Love V. Hunt, 195 S.E2d 135, 17 N.C.App. 673. 

Pa.—O’Malley v. Peerless Petroleum, Inc., 423 A.2d 
1251, 283 Pa.Super. 272. 

Exact prospective loss of earnings not calcula¬ 
ble from evidence 

(2) Other statements. 

Okl.—Complete Auto Transit, Inc. v. Reese, 425 P.2d 
465. 

Impairment of earning capacity not shown 

Ark.—Duncan v. Foster, 609 S.W.2d 62, 271 Ark. 591. 

La.—Edwards v. Lewis Grocery Co., App., 391 So.2d 
13—Casquet v. Commercial Union Ins. Co., App., 
391 So.2d 466, writ ref., Sup., 396 S.2d 921, 922. 

Tex.—Texas Motors, Inc. v. McBee, Civ.App., 465 
S.W.2d 234. 

59.5. U.S.—Frankel v. Todd, C.A.Pa., 393 F.2d 435. 

S.D.—Weidner v. Lmeback, 140 N.W.2d 597, 82 S.D. 8. 

Tex.—Port Terminal R.R. Ass’n v. Fontenot, Civ.App., 

469 S.W.2d 299. 

60. U.S,—Ray v. U.S., D.C.S.C., 277 F.Supp. 952. 

Ga.—Leonard v. Preferred Risk Mut. Ins, Co., 277 
S,E2d 675, 247 Ga. 574, 

Ind.—Reith-Riley Const. Co., Inc. v. McCarrell, 325 
N.E2d 844, 163 Ind.App. 613. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Ky*—Arnett v, Thompson, 433 S,W.2d 109. 

La.—Wilson v. Magee, App., 359 So,2d 315, affd. in 
part, am. in part on oth. grds., 367 $o,2d 314. 

N.C—Purgason v. DiUon, 176,S,E2d 889, 9 N.CApp. 
529. 
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61. Claim denied 

La.—Martin v. McHann, App., 404 So.2d 1297. 

62. U.S.—Steeves v. U.S., D.C.S.C, 294 F.Supp. 446. 
W.Va.—Jordan v. Hero, 210 S.E.2d 618, 158 W.Va. 28. 

63. Pre?ious earnings immaterial 

(2) May recover regardless of previous employment 
or intention of future employment. 

Alaska—Morrison v. State, 516 P.2d 402. 

63.5. U.S.—Draisma v. U.S., D.CMich., 492 F.Supp. 
1317. 

64. La.—Anderson v. Welding Testing Laboratory, 
Inc., 304 So.2d 351. 

Pa.—Christides v. Little, 418 A,2d 438, 274 Pa.Super. 
343. 

67. U.S.—U.S. v. Varner, C.A.Ga., 400 F.2d 369. 

68. Ga.—Malcolm v. Cotton, 197 S.E.2d 760, 128 
Ga.App. 699. 
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70.15. U.S.—Sweeney v. Car/Puter Intern. Corp., 
D.C.S.C., 521 F.Supp. 276. 

§41. Destruction, Deprivation, or 
Loss of Use of Property 


73. U.S.—A.M.R. Enterprises, Inc. v. United Postal 
Sav. Ass’n, C.A.FIa., 567 F.2d 1277. 

Cal.—Ferraro v. William Lyles Const. Co., 162 Cal. 
Rptr. 238, 102 C.A.3d 33. 

cited in Win-Tasch Corp. v. Town of 
Merrimack, 411 A.2d 144, 147, 120 N.H. 6. 

74. La.—Richoux v. Grain Dealers Mut. Ins. Co., 
App., 175 So.2d 883, writ ref. 178 So.2d 656, 248 
La. 366—Acme Steel Co. v. A. J. Warehouse, Inc., 
App., 212 So.2d 271—Kilgore v. Allstate Ins. Co., 
App., 245 So.2d 537. 

N.Y,—Livingston v. Knight, 396 N.y.S.2d 562, 90 
Misc.2d 941. 

Tex.—Hyatt Cheek BuilderS'-Engineers Co. v. Board of 
Regents of University of Texas System, Civ.App., 
607 S.W.2d 258, err. dism. 

Wash.—Wilson v. Brand S Corp., 621 P,2d 748. 27 
WashtA]!^. 743. 

pftgeTSO 


75. Alaska—Transamerica Title Ins. Co. v. Ramsey, 
S07P.2d492. 

lx—Congregation Gates of Prayer v. DiMaggk), App., 
286 Sa2d 128, 


N.D.—Dobler v. Malloy, 214 N.W.2d 510. 

Tex.—Kran v. Langford, 565 S.W.2d 223. 

Phvskil iog% economie logs remomldfi 

U.S,—State of Ariz. v. Cook Paint ^ Go., 

D.CArk., 391 F.Su&p. 962. ^1 F.2d 

226, cert. den. 97 S.a 1327, M 51 

L.6d.2d 593. _ 


ix—TfiKphr 

$o»2d‘326. ' ': " 

76. li.S.MPit.1. 

m d^CA., 

346 r.2^ m-lnat^ V. VX 288 

Cal—A. A.' V 88 
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Loss of personal correspondence files not com¬ 
pensable under circumstances 

La.—Harwell v. Blossman Hydratane Gas, Inc., App., 
201 So.2d 666. 

Physical loss, not economic loss recoverable 

Wash.—Berg v. General Motors Corp., 534 P.2d 838, 
13 Wash.App. 326, vac on oth. grds. 5SS P.2d 81„ 
87 Wash.2d 584. 
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77. U.S.—Koninklijke Luchtvaart Maatschaapij, N.V, 
v. United Technologies Corp., CA.N.Y., 610 F.2d 
1052—Marvirazon Compania Naviera, S.A. v. H. 
J. Baker & Bros., Inc., C.A.La., 674 F.2d 364. 

Corporate Air Fleet of Tennessee, Inc. v. Gates 
Leaijet, Inc., D.CTcnn., 589 F.Supp. 1076. 

Cal.—Story v. Gateway Chevrolet Co., 47 Cal. Rptr. 
267, 237 C.A.2d 705—Anthony v. Kelsey-Hayes 
Co., 102 Cal,Rptr. 113, 25 CA.3d 442. 

Colo.—Power Equipment Co. v, Fulton, 513 P.2d 234, 
32 Colo.App. 430. 

Conn.—CJJS. cited in Adamowicz v. Stevens, 267 A.2d 
678, 681, 6 ConmCir. 112. 

Fla.—Meakin v. Dreier, App., 209 So.2d 252—Travelers 
Indem. Co. v, Parkman, App., 300 So,2d 284. 

Ill.—Landolt v, Stratmann, App., 230 N.E,2d 498. 

Kan.—Winn v. Sampson Const. Co., 398 P.2d 272, 194 
Kan. 136—J, A. Tobin Const. Co. v. Holtzman, 
485 P.2d 1276, 207 Kan. 525. 

La.—Chriss v, Manchester Ins. & Indem. Co., App., 
308 So.2d 803. 


Meador v. Toyota of Jefferson, Inc., App., 322 
So.2d 802, affd., Sup., 332 So.2d 433. 

Amount of loss held speculative and uncertain 

Tex.—Berry Contracting, Inc. v. Coastal States Petro¬ 
chemical Co., App. 13 Dist., 635 S.W.2d 759, err. 
ref, no rev. err. 

Determination of value 

U.S.—Aiple Towing Co., Inc. v. MV Tri-W, D.C.U., 
396 F.Supp. 943. 

Extent of recovery 

Idaho—Salmon Rivers Sportsman Camps, Inc. v. Cess¬ 
na Aircraft Co., 544 P,2d 306, 97 Idaho 348. 

Tex.—McCullough-Baroid Petroleum Service NL In¬ 
dustries v. Sexton, Civ.App,, 618 S,W.2d 119, err. 
ref. no rev, err. 
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79.5. Conn.—C.JJS. cited in Johnson v. Hammia, 363 
A.2d 1048, 1054, 169 Conn. 491-CJ.S, cited in 
Fussenich v. DiNardo, 487 A,2d 514, 519, 195 
Conn. 144. 

79.10. La.—Barry v. U.S. Fidelity & Guaranty Co., 
App., 236 So.2d 229. 

N.C.-Gillespie v. Draughn, 283 S.E2d 548, 54 N.C. 
App. 413, review den. 288 S.E.2d 805, 304 N.C. 
726. 

Tex.—Export Ins. Co. v. Herrera, Civ.App., 426 S,W.2d 
895, err. ref. no rev, err. 

Wash.—McCurdy v. Union Pac. R. Co., 413 P.2d 617, 
68 Wash.2d 457. 


Md,— CJS. cited in Schmeet v. Schumacher, 137 
N.W.3d 789, 791. 

Minn.—Marshall v. Marvin H. Anderson Const. Co., 
167 N.W.2d 724, 283 Minn. 32a-Northem Petro¬ 
chemical Co. V. Thorsen ^ Thorshov, Inc., 211 
N.W.2d 159, 297 Minn. 118. 

Mo.—Riddle v. Dean Machinery Co., App., 564 S.W.2d 
238. 

N.Y.—Vcverka v. Spinella, 303 N.Y.S.2d 305, 60 
Misc.2d 529. 

Ohio—Robbins Motes* Transp,, Inc. v. Key GMC 
Truck Sales, Inc., 381 N.E2d 1329, 56 Ohio 
App.2d 165, 10 a0.3d 184., 

S.D.—OJSk dted Ifi Landeen v. Ycmkeri Inc., 175 
N.W.2d50,5I, 84ii.P. 6Q0. 

1^,—Coinmertdd Grodit Equipment Corp, v. Elliott, 
Civ.Ai>p., 414 S.W.2d 35, «nr. tot. no rev. err.— 
Texis tool Traders, lap, v. Mosley Meohinery Co., 
Civ,App., 422 S.W.2d ,229-Mc][^ v. Howard, 
Civ.App., 430 S.W.3^ 953, err. ref. no rev. err. 

Wyo.-WlieatIand Irri^tliw Dist. v. McGuire, 562 
P.2d 287, ^ ^ 

Time required to procure repair 

G) U.S.*r*Addwe8t Marine, Inc. v. Sturgeon Bay 

^Opbt^iing A Dry Dock Go., DCWis., 247 ESupp. 

283. , . ... 

|4) Other. tOpenients. 

MOv^-Stltea V, App, 510 S.W.2d 796. 

1^—MoCyiough-Bebid Pem^wuiii Sardoe NL In¬ 
dustries V. Sexton, av.A{^., App, n% 

ear. ref. no wv. mm 

Ebii’-of vents'' 

( 1 ) u.s.-8a»«u V. U.S., 

CaI.Rptr. S42,.!0 CA4d 144. ^, 

fcwaiid ^ 1 W.24 W* V , r 



79,15. Fla.—W^ay Bakery, Inc. v. Carolina Freight 
Carriers Corp., App., 177 So.2d 544. 

N.C—Huff V. Thornton, 213 S.E2d 198. 287 N.C I 

Pa.—Kintner v. Caverack Rural Elec. Co-op., Inc., 478 
A.2d 858, 329 Pa.Supcr. 417. 

79.20. U,&—Miller Industries, Inc. v. Caterpillar 
Tractor Co.. D.C.Ala., 473 F.Supp. 1147, app. 
after remand 516 F.Supp 84. 

Colo.—Wagner v. Din Unftig Motors, Inc., 529 P.2d 
656, 35 Golo.App. 102. 

Iowa—Long v. McAllister, 319 N.W.2d 2^6. 

La.—Desselle v. Wilson, App., 200 So.2d WS^KrueWje 
V. National Fire & Marine Ins. Cd, App., 274 
So.2d 832, writ ref., Sup,, 278 So.2d 506. 

Miss.—PetUcan Trucking Co. v. Rossetti, 170So.2d 573, 
251 Miss. 37. 

N.C—Roberta v. Pilot Frright Carrktfs, Inc., 160 
S.E.2d712, 273 N.C60a 

Wash.—Ackernum v. Tonkoff, 433 P.2d 34, n WasiUd 
698. 

Oornmereiel vebide .w ' 

Ind.-New York Cant. It Co. V Cllu^ 

372,440 Ind.App 424 ^ 

Miss.—Dean Truck Linp 1^. v. 486 

$0,24 24EL naihtg ICiiMy 

Tbiie fur yniddhij^^iepiib' 

J$I7. >..4’ 
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Loss of use pending repair 

Ark.—Jones v. Herrin, 481 S.W.2d 362, 252 Ark. 837. 

Since the publication of the bound volume, the case of 
Kane v. Carper-Dover Mercantile Co., Cr., 177 S.W.2d 
41, 206 Ark. 674, was overruled, the court holding that 
loss of use of a business vehicle pending repair is 
compensable. 

Ark.—Sharp v. Great Southern Coaches, Inc., 510 

S.W.2d 266. 

79.30. U.S.—Dennis v. Ford Motor Co., C.A.Pa., 471 
F.2d 733. 

Ind.—New York Cent R. Co. v. Churchill, 218 N.E.2d 
372, 140 Ind.App. 426. 

Replacement by rental substitute where immedi¬ 
ate purchase impossible 
U.S.—Dennis v. Ford Motor Co., D.C.Pa., 332 F.Supp. 

901, affd., CA., 471 F.2d 733. 

79.35. La.—Russell v. Lloyd’s Towing Service, Inc., 
App., 381 So.2d 896. 

N.C.—Roberts v. Pilot Freight Carriers, Inc., 160 
S.E.2d 712, 273 N.C 600. 

Or.-Costley v. Holman, 608 P.2d 614,45 Or.App. 501. 
Rental value beyond time necessary for replace¬ 
ment not recoverable 

Mont.—Lenz Const Co. v. Cameron, 674 P.2d 1101. 
Subject, to condition of ‘^reasonableness” 

Okl.—DTS Tank Service, Inc. v. Vanderveen, 683 P.2d 
1345, modifying Marland Refinning Co. v. Dufly, 
94 Okl. 16, 220 P. 846 and Coe v. Esau, 377 P.2d 
815. 

79.40. N.J.—Bartlett v. Garrett, 325 A.2d 866, 130 
NJ.Super. 193. 

N.C—Ling V. Bell, 207 S.E.2d 789, 23 N.C.App. 10. 
Business vehicle 

Ark.—Sharp v. Great Southern Coaches, Inc., 510 
S.W.2d 266, 256 Ark. 773, overruling Kane v. 
Carper-Dover Mercantile Co., 177 S.W.2d 41, 206 
Ark. 674. 

79.45. Tex.—Pickett v. J, J. Willis Trucking Co., 
'App., 624 S,W.2d 664, err. ref, no rev. err. 

Time required to ascertain extent of loss 
(1) La.—^Richoux v. Grain Dealers Mut. Ins, Co., 
App., 175 So.2d 883, writ ref. 178 So.2d 656, 248 U. 
366. 
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CJ.S. black letter summary quoted in 
Mich.—Doyle Vacuum aeartcr Co. v, F. J. SUler & Co., 
223 N.W.2d 86, 91, 55 Mich.App. 601. 

82. Mass,—Sharton v. J. H. Westerbeke'Corp., 415 
N.E.2d 880, U Mass.App. 925. 

84. 111.—Agrinetics, Inc. v. Stob, 412 N.R2d 714, 45 
m.Dec. 363, 90 m.App.3d 107, 

91. U.S.—Robbins v. Farmers Union Grain Terminal 
Ass’n, CA.S.D., 552 F.2d 788. 

92. Loss of prospective stud fees not recovera¬ 
ble 

N.Y.—Melton v. South Shore U-Drive, Inc., 303 N.Y. 
S.2d 751, 32 A.D.2d 950. 

§ 42. Profits 
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92.50. Conn.—CaJ.S. quoted in Granato v. Benctticrc, 
Cir.A.D.. 246 A.2d 901, 904, 5 Conn.Cir. 150, 
Tex.—Vicki Industries, Inc. v. Hupp Systems, Inc., 
av.App., 521 S.W.2d 733. 

93.10. Neb.—Kaufman v. Trippic, 144 N.W.2d 201, 
180 Neb. 593. 

94. Alaska— C.3S. cited in State v. Hammer, 550 
P.2d 820, 824. 

Iowa—C hI.S. cited in Sbinrone, Inc. v. Tasco, Inc., 283 
N.W.2d 280, 286. 

95. U.S.—Neville Chemical Co. v. Union Carbide 
Cotp., CA.Pa., 422 F.2d 1205, cert. den. 91 S.Ct. 
51, 400 U.S. 826, 27 L.Ed,2d 55. 

Ariz.—U.S. Fidelity & Guaranty Co. v. Davis, 413 P.2d 
590, 3 Ariz.App, 259. 


Ga.—Davis v. Boyd, 162 S.E.2d 880, 118 Ga.App. 198. 

Ky.—Riverside Coal Co. v. United Mine Workers of 
America, C.A,Ky., 410 F.2d 267, cert. den. 90 
S.Ct. 89, 396 U.S. 846, 24 L.Ed.2d 95. 

La.—Southern Television Electronics v. Read, App., 
244 So.2d 624, writ ref. 247 So.2d 392, 258 La. 570. 

Tex.—General Supply & Equipment Co., Inc. v. Phil¬ 
lips, Civ.App., 490 S.W.2d 913, err. ref. no rev. err. 

Capitalizing profits and calling them good will 
unavailing 

Tex.—Southwest Bank & Trust Co. v. Executive Sports¬ 
man Ass’n, Civ.App., 477 S.W.2d 920, 55 A.L.R.3d 
896, err. ref. no rev. err. 

96. U.S.—J. B. Lippincott Co. v. Lasher, D.C.N.Y,, 
430 F.Supp. 993. 

Va.—Tullock V. Hoops. 145 S.E.2d 152, 206 Va. 665. 
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97. U.S.—Midwest Marine, Inc. v. Sturgeon Bay Ship¬ 
building & Dry Dock Co., D.CWis., 247 F.Supp. 
283—DeCicco v. Uniroyal, Inc., D.C.Or., 293 
RSupp. 1190. 

Alaska—CJ5. cited in State v. Hammer, 550 P.2d 820, 
824. 

Colo.—Ford Motor Co. v. Conrardy, 488 P.2d 219, 29 
Colo.App. 577. 

Conn.—Delott v. Roraback, 426 A.2d 791, 179 Conn. 
406. 

Fla.—Sampley Enterprises, Inc. v. Laurilla, App., 404 
So.2d 841. 

Idaho—C.J.S. cited in King v. Beatrice Foods Co., 402 
P.2d 966. 968, 89 Idaho 52. 

Ill.—Schwartz v. City of Chicago, 315 N.E2d 215, 21 
Ill.App.3d 84. 

Kan.'^.J.S. quoted at length in Bradley v. Aid Ins. 
Co., Kan. 629 P.2d 720, 727, 6 Kan.App.2d 367. 

La.—^Jolley Elevator Co. v. Schwegmann Bros. Giant 
Super Markets, App., 230 So.2d 640, application 
den. 233 So.2d 251, 255 La. 813. 

Me.—Ginn v. Penobscot Co., 334 A.2d 874, mand. 
mod, 342 A.2d 270. 

Md.—Fred Frederick Motors, Inc. v. Krause, 277 A.2d 
464, 12 Md.App, 62. 

Neb.—Omaha Public Power Dist. v. Darin & Arm¬ 
strong, Inc., 288 N.W.2d 467, 205 Neb. 484. 

Nev.-Eaton v. J.H., Inc., 581 P.2d 14, 94 Nev. 446. 

N.J.—Academy Spires, Inc. v. Brown, 268 A.2d 556, 
111 NJ.Super. 477. 

N.Y,—CJ5. dted in Snyder v. Bio-Lab, Inc., 405 
N.Y.S.2d 596, 598, 94 Mi8C.2d 816. 

Or.—Schafer v. Sunset Padking Co., 474 P.2d 529, 256 
Or. 539. 

S.D,-CJS. dted in Olson v. Aldren, 170 N.W.2d 891, 
895, 84 S.D. 292. 

Tex.—N wor Const, Co. v. Downs, Civ.App., 441 
S.W.2d 284—^Pasadena Associates v, Connor^ Civ. 
App., 460 S.W.2d 473, err. ref. no rev. err. 

Wash.—Lamphiear v. Skagit Corp., 493 P,2d 1018, 6 
Wash.App. 350—CJ.S. dted in Carlson, v. Leonar¬ 
do Truck Lines, Inc., 538 P.2d 130, 133, 13 Wash. 
App. 795. 

Prospective or future profits 

Conn.—Granato v. Benetticre, Q'r.A.D., 246 A.2d 901, 
5 Conn.Cir. 150. 

Loss of future profits from present existing 
venture 

U.S.—Shelver v. SImonsen, D.CN.D,, 369 F.Supp. 4. 
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97.5. N.Y.—Fair Sky Inc, v. International Cable Ride 
Corp., 257 N.Y.S.2d 351, 23 A.D.2d 633. 

Interpretation of subcontract 

Cal.—Jen-Mar Const. Co. v. Brown, 55 Cal.Rptr. 832, 
247 CA,2d 564. 

98. Mo,—Orchard Container Corp, v. Orchard, App., 
601 S.W.2d 299. 

N.C.-Lawrence v. Stroupe, 139 S.E.2d 885, 263 N.C. 
618. 

1. NjC—L awrence v. Stroupe, 139 S,E.2d 885, 263 
N.C 618. 
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3. Ariz.—Schuldes v. National Sur. Corp., 557 P,2(i 

543, 27 Ariz.App. 611. 

Ky.—Roadway Exp., Inc. v. Don Stohlman & Associ- ‘ 
ates, Inc., 436 S.W.2d 63. | 
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4. Conn.—C.J.S. cited in Granato v. Benettiere, Cir, 1 

A,D., 246 A.2d 901, 904. 5 Conn.Cr. 150. | 

4.5. U.S.—Exercycle of Mich., Inc. v. Wayson, C.A 

III, 341 F.2d 335. ^ 

Conn.—C.JJS. cited in Granato v. Benettiere, Cir.A.D,, 
246 A.2d 901, 905, 5 Conn.Cir. 150. 

4,10. Conn.—CJ.S. cited in Granato v. Benettiere, 
ar.A.D., 246 A.2d 901, 905, 5 Conn.Cir. 150 
4.15. Conn.—C.J.S. cited in Granato v. Benettiere, 
Cir.A.D., 246 A.2d 901, 905, 5 Conn.Cir. 150. 

5. La.—Jolley Elevator Co. v. Schwegmann Bros. Gi¬ 

ant Super Markets, App., 230 So.2d 640, applica¬ 
tion den. 233 So.2d 251, 255 U. 813. 

Mo.—Jack L. Baker Companies v. Pasley Mfg. & Dis¬ 
tributing Co., 413 S.W.2d 268. 

5.5. Wis.—C.JJS. cited in Krueger v. Steffen, 141 
N.W.2d 200, 202, 30 Wis.2d 445, 

6. U.S.—CJ.S. cited in King v. United States, D.C, 

Colo., 292 RSupp. 767, 776. 

Cal.— C.J5. dted in Page v. Bakersfield Uniform k 
Towel Supply Co., 49 Cal.Rptr. 46, 54, 239 C.A.2d 
762. 

Fla.—Kenco Chemical Sc. Mfg. Co., Inc. v. Railey, App., 
286 So.2d 272. 

Mo.—Coonis v. Rogers, 429 S.W.2d 709. 

Utah—Howarth v. Ostergaard, 515 P.2d 442, 30 
Utah2d 183. 

Wyo.—CJ jS. dted in Wyoming Bancorporation v. Bon¬ 
ham, 563 P.2d 1382, 1385, reh. den. 566 P.2d 219. 
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6.5. La,—Southern Television Electronics v. Read, 
App., 244 So.2d 624, writ ref. 247 So.2d 392, 258 
La. 570. 

Watsontown Brick Co. v. Hercules Powder Co., 
D.C.Pa., 265 F.Supp. 268, affd., C.A., 387 F.2d 99. 
Mich.—Doyle Vacuum Cleaner Co. v. F. J. Siller Sc Co., 
223 N.W.2d 86, 55 Mich.App. 601. 

7. U.S.—Fredonia Broadcasting Corp., Inc. v. RCA 

Corp., C.A.Tex., 481 F.2d 781, app. after remand 
569 F.2d 251, reh. den. 572 F.2d 320, cert, den. 99 
S.a. 177, 439 U.S, 859, 58 L.Ed.2d 167- 
McBrayer v. Tcckla, Inc., C.A.Tex., 496 F.2d 122, 
reh. den. 502 F.2d 1167. 

Ariz.—L. H. Bell & Associates, Inc, v. Granger, 543 
P.2d 428, 112 Ariz. 440. 

Cal.—Lucky Auto Supply v. Turner, 53 Cal.Rptr. 628, 
244 C.A2d 872. 

Fla.—WeMt Corp. v, All State Distributing Co., App., 
199 So.2d 127—My'rick v. Miller, App., 256 So.2d 
255—Keilco CJiendcal Sc Ivffg. Co., Inc. v. Railey, 
App., 286 So.2d 272. 

La,—Louisiana Power Sc Light Co. v. Smith, App., 343 
So.2d 367. 

Me.—Ginn v. Penobscot Ca, 334 A.2d'' SH mand. 

mod. 342 A.2d 270. ^ ^ ' 

Mont.—Lovely v. Burroughs Corp., 527 P,2d 557, .M5 
Mont. 209, app. after remand 548 P.2d 610, 169 
Mont. 454. 

Tex.—Cain v. Fontana, Civ.App,, 423 S.W.2d 134, err. 
ref. no rev. err. 

Wash.—Berg v. General Motors Corp,, 555 P.2d 818,, 
87 Wash.2d 584. 

Products liability action 
U.S.—Hales v. Green Colonial, Inc., C.A.Mo., 490 F.2d 
1015. 
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8. U.S.—Riverside Coal Co. v. United Mine Workers 

of America, CA.Ky., 410 F,2d 267, cert. den. 9(1 
S.a. 89, 396 U.S. 846, 24 LEd.2d 95-Norri$i| 
Bovina Feeders, Inc., C.A.Tex., 492 F42d.^ 
Fla.—Conner v. Atlas Aircraft Corp., App., 310 So A 
352. , . ; 
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111 —Rhodes V Sigler, 357 N E 2d 846, 2 Ill.Dec 626, 
44 Ill App 3d 375 

Business held not suffidently established 

Tex— Atomic Fuel Extraction Corp v Slick’s Estate, 
Civ App, 386 SW.2d 180, err ref no rev err, 
Sup , 403 S W.2d 784. 

page 741 

10. US—McBrayer v Teckla, Inc, CATex, 496 
F2d 122, reh. den 502 F 2d 1167 

Koehler v Cummings, D.C Tenn , 380 F Supp 
129*1—Sambo’s of Ohio v City Council of City of 
Toledo, D C Ohio, 466 F Supp. 177 

Anz —C.J.S. cited k Earle M. Jorgensen Co v Tesmer 
Manufacturing Co, 459 P2d 533, 538, 10 Anz. 
App. 445 

Cal.—Macmorns Sales Corp. v, Kozak, 69 Cal Rptr 
719, 263 C.A2d 430. 

Neb —C J.S. cited in El Fredo Pizza, Inc. v. Roto-Flex 
Oven Co, 261 N.W.2d 358, 364, 199 Neb. 697 

Pa—Exton Dnve-In, Inc v Home Indem. Co., 261 
A 2d 319, 436 Pa 480, cert. den. 91 S.Ct 36, 400 
U S. 819, 27 L Ed.2d 46 

Tex.—C.J.S. cited in Atomic Fuel Extraction Corp. v 
Slick's Estate, Civ,App, 386 SW.2d 180, 189, err 
ref. no rev err, Sup , 403 S.W 2d 784—Universal 
Commodities, Inc. v Weed, Civ.App, 449 S.W 2d 
106, err. ref. no rev. err—Southwest Bank & Trust 
Co V Executive Sportsman Ass’n, Civ.App., 477 
S W 2d 920, 55 A L R.3d 896, err. ref no rev. err. 

Wash—O’Brien v Larson, 521 P 2d 228, 11 Wash App 
52 

Wyo —C.J.S. quoted at length in Wyoming Bancorpo- 
ration v. Bonham, 563 P,2d 1382, 1385, reh den. 
566 P.2d 219. 
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10.5. U.S,—Systems Corp. v. American Tel & Tel. 
Co., D.C N.Y., 60 F.R.D. 692—Sims v. Western 
Steel Co., D.C.Utah, 403 F.Supp. 450, revd on 
oth. grds., CA., 551 F.2d 811, cert, den. 98 S.Ct. 
182, 434 US. 858, 54 L.Ed.2d 131. 

Ariz—China Doll Restaurant, Inc. v. Schweiger, App., 
580 P 2d 776, 119 Ariz 315, app after remand 673 
P.2d 927, 138 Anz. 183 

Cal—Read v Turner, 48 Cal.Rptr. 919, 239 C.A.2d 
504, 40 A.L.R 3d 237. 

Tex,—Atomic Fuel Extraction Corp. v. Slick’s Estate, 
Civ.App., 386 S.W.2d 180, err. ref. no rev. err., 
Sup., 403 S W.2d 784—Mobile Pipe-Dillingham v. 
Stark, Civ.App., 437 S.W.2d 359, 

10.10, Cal.—Fisher v. Hampton, 118 Cal Rptr. 811, 
44 C.A.3d 741 

Mo.—Riddle v, Dean Machinery Co, App., 564 S.W 2d 
238. 

Neb.—El Fredo Pizza, Inc. v. Roto-FIex Oven Co., 261 
N.W.2d 358, 199 Neb. 697. 

Reasonable certainty 

Ariz.—Rancho Pescado, Inc. v. Northwestern Mut. Life 
Ins. Co., App., 680 P.2d 1235, 140 Ariz. 174, 
declining to follow China Doll Restaurant, Inc. v. 
Schweiger, 119 Ariz. 315, 580 P.2d. 776, 

11. US.”C.J.S, quoted in Gibbs v. United Mine 
Workers of America, C.A.Tenn., 343 F.2d 609, 
618, revd. on oth. grds. 86 S.Ct. 1130, 383 US. 
715, 16 L.Ed,2d 218. 

§ 43 . -Breach of Contract 

12.55, D.C.—John W. Johnson, Inc v. Basic Const. 
Co., D.C., 292 F,Supp 300, alTd., C.A., 429 F.2d 
764, 139 US.App.D.C 85. 

La.™Martin v. AAA Brick Co., Inc., App., 386 So.2d 
987. 

Contract terminable at will 

U.S.—Ag-Chem Equipment Co., Inc, v. Hahn, Inc., 
D.C.Minn., 350 F.Supp, 1044, affd. in part, vac. in 
part, C.A., 480 F.2d 482. 

12.65, U.S. — Contemporary Mission, Inc, v. Bonded 
Mailings, Inc, CA.N.Y., 671 F.2d 81. 

Alaska—City of Whittier v Whittier Fuel & Marine 
Corp., 577 P 2d 216. 


Cal —J’Aire Corp v. Gregory, 157 Cal Rptr. 407, 598 
P 2d 60. 24 C 3d 799 

Fla—Ashland Oil, Inc. v Pickard, App, 269 So 2d 
714. 

Ky —Illinois Valley Asphalt, Inc v Harry Berry, Inc , 
578 S W 2d 244 

Mass —Providence Granite Co., Inc., v. Joseph Rugo, 
Inc, 291 N E 2d 159, 362 Mass. 888. 

NJ-Seaman v US Steel Corp., 400 A 2d 90, 166 
N J Super. 467. 

Factors to be considered 

U S —Martin Motor Sales, Inc v Saab-Scania of Amer¬ 
ica, Inc, D.C N.Y, 452 F.Supp. 1047, affd, C A, 
595 F 2d 1209. 

La—Galloway v. Tenneco Oil Co., App., 313 So 2d 
317, writ den, Sup, 318 So 2d 42, two cases 

Md —Aeropesca Ltd v Butler Aviation Intern, Inc,, 
411 A 2d 1055, 44 Md.App 610. 

N.C —Gouger & Veno, Inc. v Diamondhead Corp, 224 
S E.2d 278, 29 N C App. 366. 

Or.—Furrer v International Health Assur. Co, 474 
P 2d 759, 256 Or 429. 

13. US.—Mechanical Wholesale, Inc v Universal- 
Rundle Corp., CA.Tex., 432 F 2d 228. 

Credit Bureau Management Co v. Huie, DC 
Ark., 254 FSupp. 547 

Ala —C.J.S. quoted at length in Pans v. Buckner Feed 
Mill, Inc, 182 So.2d 880, 881, 279 Ala 148 

Cal —Fisher v Hampton, 118 Cal.Rptr 811, 44 C A.3d 
741. 

Fla.—Daytona Migi of Jacksonville, Inc. v Daytona 
Automotive Fiberglass, Inc,, App, 388 So.2d 228, 
app. after remand, App, 5 Dist,, 417 So 2d 272 

Ill.—Vendo Co. v Stoner, 245 N.E2d 263, 105 Ill 
App 2d 261, app. after remand 300 N E.2d 632,13 
Ill App 3d 291, revd. on oth. grds 321 N.E2d 1, 58 
Ill, 2d 289, cert, den 95 S.Ct. 1398, 420 U.S 975, 
43 L.Ed.2d 655 

Ind.—Prudential Ins Co. of America v. Executive Es¬ 
tates, Inc., 369 N.E.2d 1117, 174 Ind App 674. 

Iowa—C.J.S. quoted in Golden Sun Feeds, Inc. v. 
Clark, 140 N.W2d 158, 161, 258 Iowa 678-M. 
Capp Mfg Co. v Hartman, 148 N.W.2d 465, 260 
Iowa 24—C.J.S. quoted at length in DeWaay v. 
Muhr, 160 N,W.2d 454, 459. 

Mich.—Uganski v. Little Giant Crane & Shovel, Inc., 
192 N.W.2d 580, 35 Mich App. 88 

Minn.—Leoni v. Bemis Co., Inc., 255 N.W.2d 824 

Mo.—ArtCraft Cabinet, Inc. v. Watajo, Inc., App, 540 
S.W.2d 918. 

Nev.—Covington Bros, v Valley Plastering, Inc., 566 
P.2d 814, 93 Nev 355. 

N.H.—Wilko of Nashua, Inc. v TAP Realty, Inc., 379 
A.2d 798, 117 N.H. 843. 

N.Y.—Chajet Design Group, Inc. v Wamer/Lauren 
Ltd, 431 N.Y.S.2d 275, 106 Misc.2d 159. 

N.C.—Meares v. Nixon, Const. Co., 173 S.E.2d 593, 7 
N.CApp 614 

Tenn.—Joy Floral Co. v. South Central Bell Tel Co., 
App., 563 SW.2d 190. 

Tex.—Delhi Pipeline Corp. v. Lewis, Inc., Civ.App, 
408 S.W.2d 295—Sherwin-Williams Co. v. Perry 
Co., Civ.App., 424 SW.2d 940, err. ref. no rev 
err.. Sup., 431 S.W.2d 310—Pasadena Associates v. 
Connor, Civ.App., 460 S W.2d 473, err ref. no rev 
err 

Wash.—Reefer Queen Co. v. Marine Const and Design 
Co., 440 P,2d 448, 73 Wash.2d 774. 

Reynolds Metals Co. v. Electee Smith Const, & 
Equipment Co., 483 P.2d 880, 4 Wash.App. 695. 

Future profits 

La.—Schwartz v. U.S. Fire Ins. Co., App., 375 So,2d 
718. 

Lost or expected profits 

Fla —Beefy Trail, Inc, v. Beefy King Intern., Inc., App., 
267 So.2d 853. 

Ind.—Foster v. United Home Imp. Co, Inc,, App., 428 
HE 2d 1351. 

N.Y.—Wade Lupe Const. Co., Inc. v. B & J Roofing 
Co., Inc., 444 N.Y.S.2d 245, 84 A.D.2d 615, affd 
434 N.E.2d 270, 55 N Y.2d 993, 449 N.Y.S.2d 201. 
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Pa —Gen. Dynafab, Inc v Chelsea Industries, Inc, 447 
A.2d 958, 301 Pa.Super. 261. 

Wash.—Alpine Industries, Inc v Gobi, 637 P.2d 998, 
30 Wash.App. 750, op changed 645 P.2d 737 

Prospective profits 

Mass—Rombola v Cosindas, 220 N.E.2d 919, 351 
Mass 382—Matsushita Elec. Corp, of Amenca v 
Sonus Corp, 284 N.E2d 880, 362 Mass 246. 

Breach of uo-competitiou contract 

Fla —Kenco Chemical & Mfg Co., Inc v Railey, App., 
286 So.2d 272. 

Minn.—Faust v. Parrott, 270 N.W.2d 117. 

Profit not allowed 

U.S.—Saran Industries, Inc. v. Marathon Oil Co., C A 
La., 666 F.2d 85 

La—Konemsky v Smith, App, 390 So.2d 1377. 

N.J.—Curtis Elevator Co, Inc, v. Hampshire House, 
Inc, 362 A 2d 73, 142 N.J Super 537 

Anticipated profits 

(3) US—Nesbitt v. U.S, 345 F 2d 583, 170 Ct Cl. 

666, cert, den 86 S Ct 931, 383 U.S. 926, 15 L.Ed.2d 

846. 

(4) No recovery on theory of promissory estoppel. 

U.S—LS Good & Co v H. Daroff & Sons, Inc., 

D.C W.Va, 279 F.Supp. 925. 

(5) Other Statements 

US.—Peter Kiewit Sons’ Co. v Summit Const Qo., 
CA.S.D , 422 F.2d 242. 

Cal.—Pacific Scientific Co. v. Glassey, 54 Cal.Rptr, 235, 
245 C.A.2d 831. 

Fla.—Lucas Truck Set vice Co v. Hargrove, App. 1 
Dist., 443 So.2d 260 

Tex.—Copenhaver v, Berryman, Civ.App., 602 S.W.2d 
540, err. ref. no rev err. 

Disclaimed liability for loss of profits not un¬ 
conscionable 

U S.—Cryogenic Equipment, Inc. v. Southern Nitrogen, 
Inc., C.A Ark., 490 F.2d 696. 

Only profits calculated as part of price 

U.S.—Moorhead Const. Co., Inc v! City of Grand 
Forks, C.AN.D., 508 F2d 1008. 

Additional costs 

U S. ex rel. E. C. Ernst, Inc. v. Curtis T. Bedwell 
& Sons, Inc., D.C.Pa, 506 F.Supp. 1324, 
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14. U.S — Fields Engineering & Equipment, Inc. v. 
Cargill, Inc., C.A Iowa, 651 F.2d 589 

Fla.—Lucas Truck Service Co. v Hargrove, App. 1 
Dist., 443 So.2d 260 

Ky—Roadway Exp., Inc. v. Don Stohlmaii.& Associ¬ 
ates, Inc., 436 S.W.2d 63. 

La.—AI Smith’s Plumbing & Heating Service, Inc. v. 
River Crest, Inc., App., 365 So.2d 1122 

Md.—Automatic Retailers of America, Inc. v. Evans 
Cigarette Service Co., 304 A.2d 581, 269 Md. 101. 

Mont.—Zook Bros. Const. Co v State, 556 P.2d 911, 
171 Mont. 64. 

Okl.—Ferrell Const Co., Inc. v. Russell Creek Coal 
Co., 645 P 2d 1005 

Tex—North American Corp. v. Allen, App. 13 Dist., 
636 SW.2d 797. 
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15. U.S.—Autrey v, Williams and Dunlap, C.A.La., 
343 F.2d 730, reh. den. 346 F.2d 1007—Flexitized, 
Inc. V. National Flexitized Corp., CA.N.Y., 335 
F.2d 774, cert den. 85 S.Ct 899, 380 U.S. 913, 13 
LEd.2d 799—Oxley v. Ralston Purina Co., C.A. 
Mich, 349 F.2d 328—Benham v. World Airways, 
Inc., CA-Hawaii, 432 F,2d 359—Westric Battery 
Co. v. Standard Elec. Co., C.A.Colo, 482 F.2d 
1307, 

Riley v. General Mills, Inc., D.C.Pa., 226 
F.Supp. 780, remd., C.A., 346 F 2d 68—Cecil Cor¬ 
ley Motor Co., Inc. v. General Motors Corp., 
D C.Tenn., 380 F.Supp. 819. 

Alaska—Guard v. P & R Enterprises, Inc., 631 P.2d 
1068. 
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Colo.—Shurtenda Steaks, Inc. v. Walking Corp. of 
Colo., App., 472 P.2d 156. 

Fla.—Alderson v. Miami Beach Kennel Club, Inc., 
App., 336 So.2d 477. 

Ga.—Carter v. Greenville Service Co., 143 S.E2d 1,111 
Ga.App. 651—Kingston Pencil Corp. v. Jordan, 
154 S.E.2d 650,' 115 Ga.App. 333—Comtrol, Inc. v. 
H-K Corp., 214 S.E2d 588, 134. Ga.App. 349. 
Iowa—C.J.S. cited in Dopheide v. Schoeppner, 163 
N.W.2d 360, 366. 

Kan.—Vickers v. Wichita State University, Wichita, 518 
P.2d 512, 213 Kan. 614. 

La.—Pelican Printing Co. v. Pecot, App., 216 So.2d 
153. 

Md.—Della Ratta, Inc. v. American Better Community 
Developers, Inc., 380 A.2d 627, 38 Md.App. 119. 
Mich.—Fera v. Village Plaza, Inc., 242 N.W.2d 372, 
396 Mich. 639, 92 A.L.R.3d 1278. 

Allen V. Michigan Bell Tel. Co., 232 N.W.2d 
302, 61 Mich.App. 62. 

Neb.—Rambo v. Galley, 199 N.W.2d 14, 188 Neb. 692. 
N.C.—McBride v, Apache Camping Center, Inc., 243 
S.E.2d 913, 36 N.C.App. 370, cert, den., 248 S.E.2d 
727, 295 N.C. 550. 

R.I.—Smith Development Corp. v. Bilow Enterprises, 
Inc., 308 A.2d 477, 112 R.I. 203. 

Tenn.—^Swartz v. Sanders, 406 S.W.2d 70, 56 Tenn. 
App. 281. 

l^ash.—Liner v. Armstrong Homes of Bremerton, Inc., 
579 P.2d 367, 19 Wash.App. 921. 

Legal certainty determinable in each case as it 
arises 

La.—^Jolley Elevator Co. v. Schwegmann Bros. Giant 
Super Markets, App., 230 So.2d 640, application 
den. 233 So.2d 251, 255 La. 813. 

Some degree of legal certainty 
Tex.—Ganda, Inc. v. AH Plastics Molding, Inc., Civ. 
App., 521 S.W.2d 940, err. ref. no rev. err. 
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15.5. U.S.—DeVries v, Starr, C.A.N.M.. 393 F.2d 
9—Lakota Girl Scout Council, Inc. v. Havey 
Fund-Raising Management, Inc., C.A.Iowa, 519 
F.2d 634. 

DeCicco V. Uniroyal, Inc., D.COr., 293 F.Supp. 
119a 

Past experience as basis 

Colo.—Shurtenda Steaks, Inc. v. Walking Corp. of 
Colo,. App,, 472 P.2d 156. 

Or.—Schafer v. Sunset Packing Co., 474 P.2d 529, 256 
Or. 539. 

15. K)'. U.S.—^Natco, Inc, v. Williams Bros. Eng^eer- 

ing Co., C.A.Tex., 489 F.2d 639. 

Cal,—Pacific Scientific Co. v. Glassey, 54 Cal.Rptr. 235, 
245 C.A.2d 831. 

Mich.—Redinger v. Standard Oil Co., 148 N.W.2d 225, 
6 Mich.App. 74. 

16. U.S.—Handi Caddy, Inc. v. American Home 
Products Corp., C.A.Mo., 557 F.2d 136. 

Cal.—Dallman Co. v. Southern Heater Co., 68 Cal. 
Rptr, 873, 262 C.A.2d 582. 

N.C.—Meares v. Nixon Const. Co., 173 S.E2d 593, 7 
N.CApp. 614. 

Reasonable probability 

Cal.—Pacific Scientific Co. v. Glassey, 54 Cal.Rptr, 235, 
245 C.A.2d 831. 

17, U.S.—Ralston Purina Co. v. Custom Canners, 
Inc,, D.C.Mo., 500 F.Supp. 218. 

Md.—Sergeant Co. v. Clifton Bldg. Corp., 423 A.2d 
257, 47 Md.App. 307. 
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18, U.S.—Center Chemical Co. v. Avril, Inc., CA. 
Fla., 392 F.2d 289. 

Reliance Molded Plastics, Inc. v. Jifly Products, 
D.C.N.J., 215 F.Supp. 402, affd., C.A., 337 F.2d 
857—Pat J. Murphy, Inc. v, Drummond Dolomite, 
Inc., D.CWIs., 232 F.Supp. 509, affd.. C.A., 346 
F.2d 382—Mid-Continent Tel. Corp. v. Home Tel. 
Ca, D.C.Miss., 319 F.Supp. 1176—Eastern Federal 
Corp. V. Avco-Embassy Pictures, Inc., P.C.Ga., 


326 F.Supp. 1280, mod. on oth. grds. 331 F.Supp. 
1253. 

Ark.—C.J.S. cited in Gregory v. Walker, 389 S.W.2d 
892, 895, 239 Ark. 415. 

Cal.—Maemorris Sales Corp, v. Kozak, 69 Cal.Rptr. 
719, 263 C.A.2d 430—Kuffel v. Seaside Oil Co.. 90 
Cal. Rptr. 209, 11 C.A.3d 354, app. after remand 
138 CalRptr. 575, 69 C.A.3d 555. 

Fla.—Petrulli v. Approved Dry Wall Const., Inc., App., 
284 So.2d 27. 

Ga.—Appling Motors, Inc, v. Todd, 239 S.E,2d 537, 
143 Ga.App. 644. 

Idaho—Pollard Oil Co. v. Christensen, 645 P.2d 344, 
103 Idaho llO! 

Ill.—Weiland Tool & Mfg. Co. v. Whitney, 251 N.E.2d 
242, 44 m.2d 105. 

La.—Smith v. Government Emp. Ins. Co., 358 So.2d 
1289. 

Md.—St. Paul at Chase Corp. v. Manufacturers Life 
Ins. Co., 278 A.2d 12. 262 Md. 192, cert. den. 92 
S.Ct. 104, 404 U.S. 857, 30 L.Ed.2d 98. 

Mont.—Stensvad v. Miners and Merchants Bank of 
Roundup, 640 P.2d 1303, 196 Mont. 193, cert. den. 
103 S.Ct. 69. 459 U.S. 831, 74 L.Ed.2d 69. 

N.Y.—Freund v. Washington Square Press, Inc., 343 
N.Y,S.2d 401, 41 A.D.2d 371, mod. on oth. grds. 
314 N.E.2d 419, 34 N.Y.2d 379, 357 N.Y.S.2d 857. 

154 East Park Ave. Corp. v. City of Long Beach, 
350 N.Y.S.2d 974, 76 Misc.2d 445, mod. on oth. 
grds., 374 N.Y.S,2d 569,49 A.D.2d 949. Affd. 420 
N.E.2d 86, 52 N.Y.2d 991, 438 N.Y.S.2d 288, cert, 
den. 102 S-Ct. 310, 454 U.S. 858, 70 L.Ed.2d 155. 

Profits contingent on uncertain happenings 

<2) Other matters. 

Ga.—Radio of Georgia, Inc. v. Little, 199 S:£.2d 835, 
129 Ga.App. 530. 

Held not speculative 

U.S.—Pat J. Murphy, Inc, v. Drummond Dolomite, 
Inc., D.C.Wis., 232 F.Supp. 509, affd., C.A., 346 
F.2d 382. 

Del.—Emmett S. Hickman Co. v. Emilio Capaldi Devel¬ 
oper, Inc., Super., 251 A.2d 571. 

Fla.—Innkeepers Intern., Inc. v. McCoy Motels, Ltd., 
App., 324 So,2d 676. 
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19. U.S.—Kohler v. Cummings, D.CTenn., 380 
F.Supp. 1294. 

HI.—F, E Holmes Ar Son Const. Ca, Inc. v. Gualdoni 
Elec, Service, Inc.. 435 N.E2d 724,61 Ill.Dec. 883, 
r 105 Ill.App.3d U35. 

Mich.—Redinger v. Standanl Oil Co.. I4S N.W.2d 225, 

' 6 MichAw)- 74; ^ ^ 

Minn.—Duohene v, Wolstah, 258’N.W.2d 60L 

N.H.—^Petrie-Clemons v. Butterfield, 441 A.2d 1167, 
122 N.H. 120. 

Okl.—^Neil V. Pennsylvania Life Ins. Co., 474 P.2d 961. 

19.5. U.S.—Mechanical Wholesale, Inc. v. Uhiversal- 
Rundlc Corp., CA.Tex., 432 F.2d 228. 

Himfor V. U.S,. 355 F.2d 606, 174 Q.a. 209. 

Alaska—Dowling Supply & Equipment, Inc. v. City of 
Anchorage, 490 P.2d 907. 

N.J.—^Monaco v. Pepperidge Farms, Inc., 226 A.2d 741, 
94 N.J.Super. 39. 

20, U.S.—McGinnis Piano & Organ Co. v. Yamaha 
Intern. Corp., C.A.Minn., 480 F.2d 474. 

25. U.S.—Bergman v. Parker, App., 216 A.2d 581. 

Mass.—Rombola v. Cosindas, 220 N.E2d 919, 351 
Mass. 382. 

Mich.—Fister v. Henschel, 152 N.W.2d 555, 7 Mich. 
App. 590. 
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29. Recovery of lost profits properly denied 

N.Y.—Banker’s Trust Co. of Western New York v. 

Steenbum, 409 N.Y.S.2d ,51. 95 Misc.Zd 967. 

Or.—Bixlcr v. First Nat, Bank of Oregon, 619 P.2d 895, 
49 Or. App. 195, 

Tex.—Davis v. Small Business Inv. Co. of Houston, 
Civ.App,, 535 S.W,2d 740, err. ref no rev. err, 
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30. U.S.—Clark v. Ferro Corp., D.C.Tenn., 237 \ 
F.Supp. 230. 

D.C.—Sears, Roebuck & Co. v. Goudie, App., 290 A.2d « 
826, cert. den. 93 S.Ct. 523, 409 U.S. 104., 34 j 
L.Ed.2d 501. j 

Ga.—Carter v. Greenville Service Co., 143 S.E.2d 1, 111 
Ga.App. 651. 

Idaho—Lamb v. Robinson, 620 P.2d 276, 101 Idaho 
703. 

Ill.—Spangler v. Holthusen, 378 N.E2d 304, 18 Ill.Dec. 
840, 61 Ill.App.3d 74. 

Mich.—Fister v. Henschel.' 152 N.W.2d 555. 7 Mich, i 
App. 590. 
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30.5. U.S.—Gurney Industries, Inc. v. St. Paul Fire A 
Marine Ins. Co., C.A.N.C., 467 F.2d 588. 

Aljassim v, S.S. South Star, D.C.N.Y., 323 
F.Supp. 918. 

Ill.—Rivenbark v. Finis P. Ernest, Inc., 346 N.E.2d 494, 

37 Ill.App.3d 536. 

Md.—Impala Platinum Ltd. \. Impala Sales (U.S.A.), 
Inc., 389 A.2d 887, 283 Md. 296. 

30.10. Cal.—Burnett A Doty Development Co. v. C. 

S, Phillips, 148 Cal.Rptr. 569, 84 C.A.3d 384. 
NJ.—Seaman v. U.S. Steel Corp., 400 A.2d 90, 166 
N.J.Super. 467. 

31, U.S.—Stanish v. Polish Roman Catholic Union of 
America, C.A.Ind., 484 F.2d 713. 

Cal.—Walker v. Signal Companies, Inc., 149 Cal.Rptr. 
119, 84 CA.3d 982. 

N.D.—Bumann v. Maurer, 203 N.W.2d 434, 

Tex.—Longview Const A Development, Inc. v, Loggins 
Const. Co., Civ.App., 523 S.W.2d 771. . 

33. Ala.—^Scott Southern Division Emp. Credit Union 
v. Loftin, Civ., 281 So.2d 283, 50 Ala.App. 571. 

D.C.—Sears, Roebuck A Co. v. Goudie, App., 290 A.2d 
826, cert. den. 93 S.Ct. 523, 409 U.S. 1049, 34 
L.Ed.2d 501. 

Ill.—Rivenbark v. Finis P. Emwt, Inc,, 346 N.E2d 494, 

37 Ill.App.3d 536. 

§ 44. -Torts 
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34. U.S.—Rea v. Ford Motor Co., C.A.Pa., 560 F.2d 
554, cert. den. 98 S.Ct. 401. 434 U.S. 923, 54 
EEd.2d 281, 

Cal.—Myers v. Stq>hen8« 43 Cal.Rptr. 420, 233 C,A.2d 
104—Block V. Tobin, 119 Cal.Rntr. 288, 45 C.A.3d 
214.' 

Fla.—Mays v, Strattom App., 183 So,2d 43. 

Ga.—Molly Pitcher Canning Co. v. Central of Georgia 
Ry. Co., 253 S.E2d 392, 149 Ga.App. 5. 
lowp—Rudep V. Hwi'sen. 20^ KW2d 713. 

N.Y,—Dunlop Tire A Rubber Corp. v. FMC Corp., 385 
N.Y.S.2d 971, 53 A.D.2d 'l5a ‘ 

Va.—TuUock V. Hoops, 145 S.E2d 152, 206 Va. 665. 
]U>8t prof^s properly de^l44,^ ' 

U.S.—Cargill, Inc. v. Taylor Towing Servip^ CA. 
Mo., 642 F.2d 239. J . 

35. U.S.—Certified Laboratories of Tex., Inc. y, 

, binson, D.C.Pa., 303 F.Supp. 1014. . 

N.J.—Seaman v. U.S. Steel Corp., 400 A.2d 90, 166 
N.J.Super. 467. 

N.Y.—Dimlop Tire A Rubber Corp. v. FMC Corp,, 385 
N.Y.S.2d 971, 53 A.D.2d 150. 

37. U.S.—Iowa Elec. Light A Power Co. v. Allis- 
Chalmers Mfg. Co., D.CIowa, 360 F.Supp. 25, 
Ark.—Stevens v. Mid-Continent Investments, Inc., 517 
S.W.2d 208, 257 Ark. 439. 

N.Y.—Dunlop Tire A Rubber Corp. v. FMC Corp., 385 
N.Y.S.2d 971, 53 A.D.2d 150. 

Tex.—Beam v. Voss, av.App., 568 S.W.2d 413. 

Wash.—Berg v. General Motors Corp., 355 P.2d 818, 

87 Wash.2d 584. 

Loss of profits oq sale i 

U.S.—Zippertubing Co. v, 'Teleflex Inc., CA. I 

757 F.2d 1401. 
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Appropriation of trade secrets 

U S.—Sperrjy Rand Corp v A-T-O, Inc , C A Va, 447 
F2d 1387, cert den 92 S Ct 1292, 405 US 1017, 
31 LE2d 479, C A, reh den 459 F.2d 19, cert 
den 93 SCt. 117, 119, 409 U.S 892, 34 L Ed 2d 
150 

Mass—Jet Spray Cooler, Inc. v Crampton, 385 N E 2d 
1349, 377 Mass, 159 

Strict liability in tort 

US—States Steamship Co v Stone Manganese Marine, 
Ltd., DCNJ, 371 FSupp 500. 

Public policy considerations 

Wib.~A E. Inv Corp v Link Builders, Inc, 214 
N W.2d 764, 62 Wis 2d 479 

Loss of use of business vehicle 

Ark.—Sharp v Great Southern Coaches, Inc, 510 
S W 2d 266, 256 Ark 773 

Products liability action 

US—Jones v. Bender Weldmg & Mach Works, Inc, 
CA Wash , 581 F2d 1331 

Idaho—Salmon Rivers Sportsman Camps, Inc v. Cess¬ 
na Aircraft Co. 544 P 2d 306, 97 Idaho 348 

Repairs necessitated by negligence 

U S.—Boh Bros. Const Co., Inc v M/V Tag-Along, 
CATex, 569 F 2d 217, app after remand 577 
F 2d 303 

Error committed by court 

N.Y —McRoberts Protective Agency, Inc. v. Lansdell 
Protective Agency, Inc, 403 N.YS.2d 511, 61 
A D 2d 652 

Late placement of advertisement 

Fla —Crain Automotive Group, Inc. v J & M Graph¬ 
ics, Inc, App 3 Dist„ 427 So.2d 300 
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37.15. U.S,—Rich v Eastman Kodak Co., C.A.Mo., 
583 F 2d 435. 

Cal—Myers v, Stephens, 43 CaI.Rptr 420, 233 C.A2d 
104. 

Conn.—Coast Industries, Inc v, Noonan, Cir A.D., 231 
A 2d 663, 4 Conn.Cir. 333 

Fla.—Touchette v. Bould, App., 324 So 2d 707, quashed 
on oth. grds and remd, Sup, 349 So 2d 1181, on 
remand, App, 369 So.2d 451, app after remand, 
Sup., 437 So 2d 1061 

Ill—H. Vincent Allen & A.ssociates, Inc. v. Weis, 379 
NE.2d 765, 19 Ill.Dec. 893, 63 Ill.App.3d 285 

Ky.—Kellerman v. Dedman, 411 S W,2d 315. 

Minn.—Northern Petrochemical Co. v, Thorsen «& 
Thorshov, Inc. 211 N.W2d 159, 297 Minn 118. 

Neb.—K & R, Inc. v, Crete Storage Corp., 231 N.W.2d 
no, 194 Neb. 138. 

N.Y.—Mullen v. Jacobs, 294 N.Y.S.2d 636, 58 Misc.2d 
64. 

N.C.~Roberts v. Pilot Freight Carriers, Inc., 160 
S.E.2d 712, 273 N C. 600. 

39. Cal —Engle v. City Of Oroville, 47 Cal Rptr. 630, 
238 CA 2d 266. 

40.5. U.S.—Walgreen Arizona Drug Co v. Levitt, 
C A Anz . 670 F.2d 860. 

Cal—Engle v. City of Oroville, 47 CaI.Rptr, 630, 238 
C.A.2d 266—Lucky Auto Supply v. Turner, 53 
CaI.Rptr. 628, 244 C.A.2d 872. 

Fla.—Massey-Ferguson, Inc. v. Santa Rosa Tractor Co„ 
Inc., App. 1 Dist,, 415 So.2d 865. 

Ga.—Southern Crate & Veneer Co. v. McDowell, 293 
S.E.2d 541, 163 Ga.App. 153. 

Md.—John D. Copanos Sons, Inc. v. McDade Rig¬ 
ging and Steel Erection Co., Inc., 403 A.2d 402, 43 
Md.App. 204. 

Neb.—Alliance Tractor & Implement Co. v. Lukens 
Tool & Die Co., 281 N.W.2d 778, 204 Neb, 248. 

N.Y—Banker’s Trust Co. of Western New York v, 
Steenburn, 409 N.Y.S.2d 51, 95 Misc.2d 967. 

Wash.—-Golden Gate Hop Ranch, Inc. V. Velsicbl 
Chemical Corp., 403 P.2d 351, 66 Wash.2d 469, 
cert. den. 86 S.Ct. 644, 382 U.S. 1025, 15 L.E<J.2d 
539. 

40.1,0. Cal,—Engle v. City of Oroville, 47 CaI.Rptr. 
630, 238 C.A.2d 266—Lucky Auto Supply v. 


Turner. 53 CaI.Rptr 628, 244 C.A 2d 872—Sharf- 
man v State, 61 Cal Rptr 266, 253 C A 2d 333, 36 
A L.R.3d 1370 
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43. Or —White v. Oregon Horticultural Supply, Inc , 
594 P 2d 1321, 40 Or App 323 

Tex —C.J.S. quoted in Sawyer v. Fitts, App 2 Dist, 
630 S W.2d 872, 874 

44. La.—Bnen v Quality Tramsport, Inc., App, 309 
So 2d 743 

45. U S —U S. V Dura-Lux Intern Corp., C.A Iowa, 
529 F2d 659. 

Colo—Ford Motor Co v Conrardy, 488 P 2d 219, 29 
Colo App 577 

Tex—Greyhound Lines, Inc v Duhon, Civ App, 434 
S W 2d 406 

47.5. La.—Laville v Hartford Acc & Indem Co, 
App, 178 So 2d 464. 

Sale of cows 

U S.—Shelver v. Simonsen, D C N.D , 369 F Supp 4 

47.20. U S.—Unique Systems, Inc v. Zotos Intern., 
Inc , C A Mmn , 622 F.2d 373 

49. Miss —C.J.S. quoted at length in Mississippi Tank 
Company v. Roan, 182 So 2d 582, 585, 254 Miss. 
671 

51. La—Harper V O’Neal, App., 363 So,2d 930, wnt 
den. Sup., 366 So.2d 561 

§ 45. Expenses 
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52, U.S—Neville Chemical Co v. Union Carbide 
Corp., C.A.Pa., 422 F.2d 1205, cert. den. 91 S.Ct. 
51, 400 U.S. 826, 27 L.^d 2d 55 

Cal.—Duff V Engelberg, 47 CaI.Rptr. 114, 237 C A 2d 
505 

La—Richoux v. Grain Dealers Mut. Ins. Co, App., 
175 So,2d 883, writ ref. 178 So.2d 656, 248 La. 366. 

Mich—Cooper v. Christensen, 185 N.W.2d 97, 29 
Mich. App. 181. 

Direct expense 

Cal.—Jen-Mar Const. Co v. Brown, 55 Cal Rptr 832, 
247 CA2d 564. 

Expenses are not recoverable where 
their award would amount to double 
compensation.^- 

52.16. Fla.—Punkar v. King Plastic Corp, App., 290 
So 2d 505. 

52.20. Va,—Berlage-Bemstem Builders, Inc. v. Lear, 
193 SE.2d 786, 213 Va. 566. 

53, La.—Fish v Martin, App., 201 So.2d 341. 

§ 46. -Breach of Contract 

54. U S.—Nesbitt v. U.S., 345 E2d 583. 170 Ct.Cl. 
666, cert. den. 86 S.Ct. 931, 383 U.S. 926, 15 
L.Ed.2d 846—Rocky Mountain Tool & Mach, Co. 
v. Tecon Corp., C.A.C 0 I 0 ., 371 F 2d 589. 

Walker v. Ford Motor Co., D.CTenn., 241 
F.Supp. 526, 

Cal.—^Mendoyoma, Inc. v. Mendocino County, 87 Cal 
Rptr. 740, 8 C.A.3d 873 

Fla,—Daytona Migi of Jacksonville, Inc. v Daytona 
Automotive Fiberglass, Inc,, App., 388 So.2d 228, 
app. after remand, App. 5 Dist., 417 So 2d 272 

La.—Miller v. Housing Authonty of New Orleans, 
App., 175 So.2d 326, am. in part, revd in part on 
oth. grds. 190 So.2d 75, 249 La. 623, on remand 
200 So.2d 704 

S.D.—Northern Farm Supply Inc. v. Sprecher, 307 
N.W.2d 870. 

Tex.—Pasadena Associates v. Connor, Civ.App., 460 
S.W.2d 473, err. ref. no rev. err.—smart v. us 
fidelity & Guaranty Co., Civ.App, 513 S W.2d 291, 
err. ref. no rev. err. 

Wash.—Paduano v. J C. Boespflug Const Co, 403 
P.2d 841, 66 Wash.2d 527. 
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Loss due to improper delays held recoverable 

US—Luna Bros & Co. v. U S, 369 F.2d 701, 177 
Ct Cl. 676 

Renta! paid 

La—Morem v G. J. Deville Lumber Co., App, 215 
So 2d 208 

Overhead expenses 

U.S.—Guy James Const, Co v Trinity Industnes, Inc, 
D C Tex, 462 F.Supp 252, affd in part, revd. m 
part on oth grds, C A, 644 F.2d 525, mod on 
oth grds 650 F 2d 93. 

Cal.—A A. Baxter Corp v. Colt Industries, Inc, 88 
Cal Rptr. 842, 10 C.A 3d 144—Guntert v City of 
Stockton, 126 Cal Rptr 690, 55 C.A.3d 131, reh 
den. 127 CaI.Rptr. 602, 55 C.A 3d 131 

La —McCarty Corp v Industrial Scaffolding, Inc, 
App 1 Or., 413 So 2d 1322 

Miss.—Aetna Cas, & Sur Co. v Doleac Elec. Co , Inc., 
471 So 2d 325 
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55. US.—Luna Bros. & Co v. U.S, 369 F2d 701, 
177 Ct.Cl. 676 

Cal —Mendoyoma, Inc v Mendocino County, 87 Cal. 
Rptr 740, 8 C A 3d 873. 

D C.—W G Cornell Co of Washington, D C. v Ce¬ 
ramic Coating Co, Inc , C A , 626 F 2d 990, 200 
U.S.App.DC. 126. 

Fla—MacDonald v Penn Mut Life Ins Co., App, 276 
So 2d 232. 

Ga.—Murray v. Amencare-Medical Designs, Inc., 181 
S.E.2d 871, 123 Ga.App. 557. 

La—Miller v. Housing Authonty of New Orleans, 
App, 175 So 2d 326, am in part, revd in part on 
oth grds 190 So.2d 75, 249 La 623, on remand 
200 So.2d 704. 

N.C —Pipkin V. Thomas & Hill, Inc,, 236 S E.2d 725, 
33 N.C.App. 710, affd. in part, revd. in part on 
other grds 258 S.E.2d 778, 298 N.C 278, 4 A.L 
R.4th 667 

Interest paid on debts not attributable to breach 
not recoverable 

US.—J D Hedin Const. Co v. U.S, 456 F.2d 1315, 
197 Ct.Cl. 782. 

Cal —Walker v. Signal Companies, Inc,, 149 CaI.Rptr. 
119, 84 CA3d 982. 

Defective plan 

U S.—Whitfield Const Co , Inc, v. Commercial Devel¬ 
opment Corp., D.C Virgin Islands, 392 F.Supp. 
982 

56. U.S—Matter of Parkview-Gem, Inc., D.C Mo, 
465 FSupp. 629. 

Idaho— C.JJS. cited in King v, Beatrice Foods Co, 402 
P.2d 966, 968, 89 Idaho 52 

R 1.—Rhode Island Turnpike and Bridge Authority v. 
Bethlehem Steel Corp., 379 A.2d 344, 119 R.I 141. 
app after remand 415 A.2d 1295 and 446 A 2d 
752, app. dism 103 S.Ct, 247, 459 U.S. 938, 74 
L.Ed 2d 194 

58. Ark.—O’Bier v. Safe-Buy E.state Agency, Inc., 509 
S.W.2d 292, 256 Ark. 574. 

Wash.—Liner v. Armstrong Homes of Bremerton, Inc , 
579 P2d 367, 19 Wash App 921. 

58.5. Fla—Ashland Oil, Inc. v. Pickard, App, 269 
So 2d 714 

La.—Herlitz Const. Co., Inc, v. Clegg Concrete, Inc., 
App 1 Or., 415 So.2d 387. 

58.10. Iowa—C,J.S. cited in Ryan v Kanne, 170 
N.W 2d 395, 407. 

Building and construction contracts 

La.—Alumaglass Corp. v Administratrix of Succession 
of Kendrick, App , 303 So,2d 911, writ den., Sup., 
307 So.2d 632. 

58.15. U.S.—Elte, Inc. v. S.S Mullen, Inc., C.A.Or, 
469 F.2d 1127. 

Singer Housing Co. v. Seven Lakes Venture, 
D.C.Colo., 466 F.Supp. 369. 

Anz.—Sorensen v. Robert N. Ewing, General Contrac¬ 
tor, 448 P2d no, 8 ArizApp. 540. 
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Ark.—Allied Chemical Corp. v. Van Buren School Dist. 

No. 42, 575 S.W.2d 445, 264 Ark. 810. 

Colo.—Olson Plumbing & Heating, Inc, v. Douglas 
Jardine, Inc., App., 626 P.2d 750. 

La.—Slaughter v. Roddie, App., 249 So.2d 584, 47 
A.L.R.3d 1281—Page v. H. B. White & Son, Inc., 
App., 277 So.2d 725, writ ref., Sup., 279 So.2d 688. 
Building and construction contracts 
<1) U.S.—General Ins. Co. of America v. Hercules 
Const. Co., C.A.MO., 385 F.2d 13. 

Whitfield Const. Co., Inc. v. Commercial Devel¬ 
opment Corp., D.C.Virgin Islands, 392 F.Supp. 
982. 

In re John Gross Co., Inc., Bkrtcy Kan., 22 B.R. 
236. 

La.—Delta Paving Co, v. Woolridge, App., 209 So.2d 
581, application den. 210 So.2d 56, 252 La. 176. 
Mo.—Brusca v. Gallup, App., 429 S.W.2d 780. 
Mont.—Chandler v. Madsen, 642 P.2d 1028,197 Mont. 
234. 

Tex.—Goad-Boles Motors, Inc. v. Victoria Paving Co., 
Civ.App., 408 S.W.2d 943. 
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58,25. La, —Caston v. Woman’s Hospital Foundation, 
Inc., App,, 262 So,2d 62, writ ref. 266 So.2d 220, 
262 La. 1087. 

Rental of machinery 

U.S.—Frank Horton & Co. v. Cook Elec. Co., C.A.Ill, 
356 F.2d 485, cert. den. 86 S.Ct. 1572, 384 U.S. 
952, 16 LEd.2d 548, 

58.35. U.S.—Whitfield Const. Co., Inc. v. Commer¬ 
cial Development Corp., D.C.Virgin Islands, 392 
F.Supp. 982. 

La.—Irby Steel v, W.-R. Fairchild Const. Co., Ltd., 
App.. 270 So.2d 233. 

58.45. Ark.—Wade v. Pioneer Contracting Co., 424 
S.W,2d 852, 244 Ark. 297. 

Ga.—Long v. Jim Letts Oldsmobile, Inc., 217 S.E.2d 
602, 135 Ga,App. 293, 

N.C.—People’s Center, Inc. v. Anderson, 233 S.E2d 
694, 32 N.CApp. 746. 

59, Alaska—Wallace Const. Co. v. Rude, 535 P.2d 
1218. 

Ga.—Murray v. Americare-Medical Designs, Inc., 181 
S.E2d 871, 123 Ga.App, 557. 

III.—Kalal V. Goldblatt Brothers, Inc., 368 N.E.2d 671, 
11 niDec. 120, 53 IlLApp.3d 109, 
jdO. Expense held recorerahle 
(1) U.S,—Raiteton Purina CO. v. Custom Canners, 
Inc., D.C.MO.. 500 F.Supp. 218. 

Fla.—Beefy Trail, Inc. v. Beefy King Intern., Inc., App., 
267 So.2d 853. 

La.—Jim Walter CtHp. v. Gay, App., 183 So.2d 94, 
application den. 184 so.2d 25, 248 La. 1103. 
Expenses held not recoverable 
(1) U.S.—Ag-Chem Equipment Co., Inc. v. Hahn, 

l nc. , CA.Minn., 480 F.2d 482. 

Finkel v, Challenger Marine Corp., D.C.FIa., 316 
F.Supp. 549—Whitfield Const, Co., Inc, v. Com¬ 
mercial Development Corp., D.C.Virgin Islands, 
392 F.Supp. 982. 

Fla.—Ray v. Dock & Marine Const., Inc., App., 183 
So.2d 237. 

l nd. —Lindenborg v. M & L Builders & Brokers, Inc., 
302 N.E.2d 816, 158 Ind.App. 311. 

La.—Bynog v. Adley, App., 406 So.2d 653. 

Mont.—Weyler v. Kauftnan, 638 P.2d 393, 196 Mont. 
132. 

S.D.—Northern Farm Supply Inc. v. Sprecher, 307 
N.W.2d 870. 
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60,10. U.S.-^uy James Const. Co. v. Trinity Indus¬ 
tries, Inc., D.CTex,, 462 F,Supp. 252, affd. in 
part, revd. in part on oth. grds., C.A., 644 F.2d 
525, mod. on oth. grds. 650 F.2d 93. 

Cal.—Burnett & Doty Development Co, v. C. S. Phil¬ 
lips, 148 Cal.Rptr. 569, 84 C.A.3d 384. 

Ill.—Board of Ed,, School Dist. No. 90, Cook County, 
for Use and Benefit of Fenestra, Inc, v. U.S. Fideli¬ 


ty & Guaranty Co., 253 N.E.2d 663, 115 IIl.App.2d 
416. 

La.—Martin v. AAA Brick Co., Inc., App., 386 So.2d 
987. 

Minn.—Northern Petrochemical Co. v. Thorsen & 
Thorshov, Inc., 211 N.W.2d 159, 297 Minn. 118. 

Vt.—C,JJ5. cited in Berlin Dev. Corp. v. Vermont 
Structural Steel Corp., 250 A.2d 189, 192, 127 Vt. 
367. 

Additional cost and expense caused by delay, 
etc. 

tJ.S._Whitfield Const. Co., Inc. v. Commercial Devel¬ 
opment Corp., D.C.Virgin Islands, 392 F.Supp. 
982. 

Mo.—Herbert & Brooner Const. Co. v. Golden, App., 
499 S.W.2d 541. 

Cancellation fee 

La.—Jolley Elevator Co. v. Schwegmarin Bros. Giant 
Super Markets, App., 230 So.2d 640, application 
den. 233 So.2d 251, 255 La. 813. 

Failure to deliver possession of home 

La.—Master Maintenance Engineering, Inc. v. Mc¬ 
Manus, App,, 292 So.2d 284. 

60.15. Vt.—C.J5. cited In Berlin Dev. Corp. v. Ver¬ 
mont Structural Steel Corp., 250 A.2d 189, 192, 
127 Vt, 367. 

61.5. Particular expenses considered 

U.S.—U.S. for Use of Westinghouse Elec. Corp. v. 
Marietta Mfg. Co., D.C.W.Va.. 339 F.Supp. 18. 

61.10. Ill.—Illinois Structural Steel Corp. v. Pathman 
Const. Co., 318 N.E2d 232, 26 Ill.App.3d 1. 

Va.—Roanoke Hospital Ass’n v. Doyle & Russell, Inc., 
214 S.E.2d 155, 215 Ve. 796. 

Additional cost and expense caused by delay, 
etc. 

La.—Hemenway Co., Inc. v. ^artex, Inc. of Texas, 
App., 373 So.2d 1356, writ den., Sup., 376 So.2d 
1272. 

N.C.—Pipkin v. Thomas & Hill, Inc., 258 S.E.2d 778, 
298 N.C. 278, 4 A.L.R.4th 667. 

Tex.—Parks-Davis Auctioneers, Inc. v. T.O.K. Co., 
Inc., Civ.App., 588 S.W.2d 837, err. ref. no rev. err. 
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61.15. U,S,—Whitfield Const. Ca, Inc. v. Commer¬ 
cial Development Corp., D.C.Virgin Islands, 392 
F,Supp. 982, 

61.50. U,S.—Autrey v. Williams and Dunlap, C.A. 
La., 343 F.2d 730, leh. dem ,346 F.2d 1007— 
Rocky Mountain Tool & Mach. Co. v. Tecon 
.Corp., 371 F.2d 589, 

Polyglycoat Corp. v. CP.C. Distributors, Inc., 
D.C.N.y., 534 F.Supp. 200, , 

Fla.—Shidiam Corp. v. M & D Research Corp,, App., 
374 So.2d 553. 

III.—Avis Plumbing & Heating Contractors Corp. v. 
McCormick Theological Seminary, 300 N.E.2d 542, 
13 Ill.App.3d 484. 

Iowa—C.J.S. dted In C, C Hauff Hardware, Inc. v. 
Long Mfg. Co., 148 N.W.2d 425,428, 260 Iowa 30. 

Mich.—Earl Dubey & Sons, Inc. v. Macomb Concrete 
Corp., 266 N.W.2d 152, 81 Mich.App. 662, cert, 
den, 99 S.Ct. 2163, 441 U.S. 944, 60 L.Ed.2d 1046. 

N.Y,—Freund v. Washington Square Press, Inc., 314 
N.E2d 419, 34 N.V.2d 379, 357 N.Y.S.2d 857. 

Horn v. State, 327 N.Y.S.2d 870, 38 A.D.2d 766, 
app. after remand 357 N.Y.S.2d 178, 45 A.D.2d 
799, affd. 337 N.E2d 121, 36 N.Y.2d 993, 374 
N.Y.S.2d 604. 

Tex.—Delhi Pipeline Corp, v. Lewis, Inc., Civ.App., 
408 S.W.2d 295—City of Houston v. United Com¬ 
post Services, Inc., Civ.App., 477 S.W.2d 349, err. 
ref. no rev, err. 

Utah—Ranch Homes, Inc. v. Greater Park Gty Corp., 
592 P.2d 620. 

Fixed by government auditors 

Cal,—Coleman Engineering Co. v. North Am. Aviation, 
Inc., 55 ai.Rptr. 1. 420 P.2d 713, 65 C2d 396. 
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Interest on excess amount borrowed to pay for 
land because of error in survey 

Md.—Downs v, Reighard, 289 A. 2d 299, 265 Md. 344. 

Transfer of property 

Mich.—Brown Bros. Equipment Co. v. State, 215 
N.W.2d 591, 51 Mich.App. 448. 

Expenses prior to breach 

Md.—Dialist Co. v. Pulford, 399 A.2d 1374, 42 Md. 
App. 173, 

61.55. U.S.—Autrey v. Williams and Dunlap, C.A. 
La., 343 F.2d 730, reh. den. 346 F.2d 1007. 

La.—Sam Parish Const. Co. v. Cities Service Pipeline 
Co., App., 254 So.2d 73, writ ref. 255 So.2d 773,' 
260 U. 289. 

61.60. U.S.—Ardine v. Komdoerfer Const. Co., D.C 
Virgin Islands, 309 F.Supp. 1344. 

62, U.S.—Dade County, Fla. v. Palmer & i^ker Engi¬ 
neers, Inc,, CA.Fla., 339 F.2d 208. 

Ga.—Murray v. Americare-Medical Designs, Inc., 181 
S.E2d 871, 123 Ga.App. 557. 

Mich.—Wilson Leasing Co. v. Seaway Pharmacal Corp., 
220 N.W.2d 83, 53 Mich.App. 359. 

Out-of-pocket expenses 

(2) Other matters. 

U.S.—Riley v. General Mills, Inc., C.A.Pa., 346 F.2d 

68 . 

La.—Koncinsky v. Smith, App., 390 So.2d 1377. 

Mo.—Hough v. Jay-Dee Realty & Inv., Inc., App., 401 
S.W.2d 545. 

62.15. Mo.—Hough v. Jay-Dec Realty & Inv., Inc., 
App., 401 S.W.2d 545. 

63, Ala.—Cunningham v. Lowery, Civ., 236 So.2d 
709, 45 Ala.App. 700, cert. den. 236 So.2d 718, 
286 Ala. .734, 

Cal.—Abrams v, Motter, 83 Cal.Rptr, 855, 3 C.A.3d 
828. 

Fla.—Ballard v. Krause, App., 248 So.2d 233—Beefy 
Trail, Inc. v. Beefy King Intern., Inc., App., 267 
So.2d 853. 

Kan.—Cain Shoes, Inc. v. Gunn, 399 P.2d 831, 194 
Kan. 381. 

Or.—Brenneman v, Auto-Teria, Inc., 491 P.2d 992, 260 
Or. 513. 

Tests 

U.S,—Pat J. Murphy, Inc. v. Drummond Dolomite* 
Inc., D.C.Wis., 232 F.Supp. 509, affd., CA., 346 
F.2d 382. 

Officer's time 

Cal.—Mendoyoma, Ina v. Mendocino County, 87 Cal. 
Rptr. 740, 8 C.A.3d 873. 

Bulling and construction contracts 

III—Rivenbark v. Finis P, Ernest, Inc., 346 N.E.2d 494, 
37 IU.App.^ 536. 
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64.5, U.S,—Pat J, Muqjhy, W. V, l>ryittmond Do¬ 

lomite, Inc., P.CWis., 232 F.Supp. 509, affd,, 
CA.. 346 F.2d 382, ' ^ ' 

64,10. U.S.—CJ,S. dted in Vulcan v. 

United Steelworkers of America AFL-C^^ DC. 
Ala., 316 F.Supp. 509, 515, affd. 430 >,2tf 416; 
cert. den. 91 S.O. 974, 401 U.S. 963, 28 LEd.2d 
247. 

Fla,—Beefy Trail, Inc. v. Beefy King Intern., Inc., App., 
267 So.2d 85. 

§ 47(1). -Ipjuries to Person. 

65, La.—Clements v. Continental Ins. Co., App., 277 
So.2d 714. 

Funeral or burial expenses 
(4) Other statements, 

N.Y,—Endresz v. Friedberg, 248 N.E,2d 901, 24 
N.Y.2d 478, 301 N.V.$.2d 65. 

65.5. U.S.—U.S. V. Greene, D.C.Ill., 266 F.Supp, 976. 

La.—Brooks v. Kirkpatrick, App., 175 So.2d 342—Ma- 

turin V, Scotty Brick Co., App., 292 So.2d 859» writ 
den., Sup., 295 So.2d 178. 
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Family expense 

Or—Schmitz v. Yant, 409 P 2d 346, 242 Or. 308. 
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66. Domestic help 

La.—Vonderbruegge v. Bethea, App, 250 So 2d 407 

Attorney’s fee to another attorney for making 
appearance 

La —Pardue v. General Acc. Fire & Life Assur Corp , 
App , 257 So.2d 777 

67. Substitute help 

Ind—Benson v Warble, 255 N E2d 230, 146 Ind App 
307 

67.5. Father 

La—Poche v. Frazier, App,, 232 So 2d 851, application 
den 236 So 2d 36, 256 La. 266 

§ 47(2).-Medical Atten¬ 

tion, Medicine, and Nurs¬ 
ing 

72. U.S—Downie v. U.S. Lines Co, C.A Pa., 359 
F.2d 344, cert. den. 87 S.Ct. 201, 385 U S. 897, 17 
L.Ed.2d 130—Tymmski v. U S, C.A.NJ, 481 
F 2d 257. 

Culley V. Pennsylvania R Co, DC Del., 244 
FSupp, 710, stating Maryland law—Wnght v 
Charles Pfizer & Co., D.C.S.C , 253 F.Supp 811— 
Kapuschinsky v U.S., D C S.C., 259 F.Supp 1— 
Platis V U S., D C.Utah, 288 F.Supp. 254, affd„ 
C.A., 409 F 2d 1009—Martella v. Great Atlantic & 
Pac Tea Co, DC.Pa., 299 FSupp. 1256, affd., 
CA., 418 F.2d 1246—Muller v Lykes Bros. SS. 
Co, DC La., 337 F.Supp. 700, affd, C.A., 468 
F2d 951—Browning v U S., D.C Pa, 361 F.Supp. 
17—Martinez v Star Fish & Oyster Co, Inc., 
D C.Ala, 386 F.Supp. 560. 

Ariz—Allen v. Devereaux, 426 P.2d 659, 5 Ariz.App 
323. 

Cal—Walker v. Signal Companies, Inc., 149 Cal.Rptr. 
119, 84 C.A.3d 982 

Ga.—Fargason v. Pervis, 227 S.E2d 464, 138 Ga App. 
686. 

Ky.—C.J.S. cited in Langnehs v. Parmelee, 427 S W.2d 
223, 224. 

La.—Scott V Hardware Dealers Mut Ins. Co., App., 
189 So.2d 29, writ ref 190 So.2d 233, 249 La 
713—Harrell v. Employers’ Liability Assur Corp., 
App., 197 So.2d 167—^Jordan v. Travelers Ins Co, 
App., 231 So.2d 678, writ den 235 So.2d 96, 256 
La. 68, am, on oth. grds. 245 So.2d 151, 257 La 
995—Buchert v. Junsich, App., 232 So.2d 890— 
Burch v St. Louis Fire & Marine Ins. Co., App., 
235 So.2d 218—Anderson v State Farm Mut. 
Auto. Ins. Co., App, 238 So 2d 360—Kilgore v 
Allstate Ins. Co„ App., 245 So.2d 537—Stouff v 
Phillips, App., 294 So.2d 628—Reeves v. Louisiana 
& A. Ry. Co., App., 304 So 2d 370, writ den , Sup., 
305 So.2d 123. 

Minn,—Ossenfort v. Associated Milk Producers, Inc., 
254 N W 2d 672. 

Mo,—Kansas City v. Martin, App,, 391 S.W.2d 608 

Nev.—Shere v. Davis, 596 P.2d 499, 95 Nev. 491. 

N J.—Bernick v, Aetna Life and Cas., 386 A 2d 908, 
158 NJ.Super. 574. 

N.M.—Tapia v. Panhandle Steel Erectors Co., 428 P.2d 
625, 78 N.M, 86. 

N.C.—Ward v. Wentz, 201 S.E2d 194, 20 N.C.App. 
229. 

Pa,—Cianci v Burwell, 445 A.2d 809, 299 Pa.Super. 
387. 

Wis.—Sulkowski V. Schaefer, 143 N.W.2d 512, 31 
Wis.2d 600. 

Services of chiropractor 

Ky,—Langnehs v Parmelee, 427 S.W.2d 223. 

Subsequent expenses 

La.—Talley v. Employers Mut. Liability Ins. Co, App., 
181 So.2d 784, writ ref. 181 So.2d 783, 248 La. 785. 

Tortfeasor’s insurance compensation irrelevant 

Minn.—Beschnett v. Fanners Equitable Ins. Co., 146 
N.W.2d 861, 275 Minn. 328. 


Appliances such as vrheel chair, ramp, hand rails 
and special automobile included 

U.S —Isgett V Seaboard Coast Line R, Co, D.C S D, 
332 F.Supp 1127 

Items held not medical expenses 

Ga—Maloy v Dixon, 193 S.E2d 19, 127 Ga.App 151 

Burns 

U S.—Martin v U.S, DC Anz., 471 F.Supp. 6. 

page 762 

73, US—Tinnerholm v. Parke, Davis & Co., C.A, 
N.Y., 411 F 2d 48 

Cal.—Hair v Monterey County, 119 Cal.Rptr 639, 45 
C.A.3d 538 

La —Vander v New York Fire & Marine Underwriters, 
Inc., App., 192 So 2d 635—^Taylor v. Rome, App , 
303 So 2d 844 

Miss—St. Regis Paper Co. v. Seals, 211 So.2d 547, app 
after remand 236 So 2d 388 

N.J—Tuihs V. Teial, 442 A 2d 1039, 182 NJ.Super 
553 

Wis.—Sulkowski V. Schaefer, 143 N W.2d 512, 31 
Wis 2d 600. 
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74.5. Tenn —Newsom v. Markus, App., 588 S W 2d 
883 

74.10. Ark.—Bhssett v Fnsby, 458 S W.2d 735. 

Ga—Maloy v Dixon, 193 S,E.2d 19, 127 GaApp 151 
La.—Burch v St. Louis Fire & Marine Ins Co., App., 
235 So 2d 218. 

Md.—Nicholson v. Blanchette, 210 A 2d 732, 239 Md. 
168, 14 A L.R3d 525, op supp. 213 A.2d 71, 239 
Md 168, 14 A.L.R.3d 525. 

Wis —Redepenning v. Dore, 201 N.W.2d 580, 56 
Wis.2d 129 

Cab fare 

La.—Mull v. Burkhardt, App., 252 So.2d 475, writ den. 
254 So 2d 466, 259 La 1059. 

78. N.M.—Moms v. Rogers, 456 P.2d 863, 80 N.M. 
389 

Tenn.—Karas v. Thorne, App.. 531 SW.2d 315 
W Va.—Long v. City of Weirton, 214 S.E.2d 832, 158 
WVa 741 

Diagnostic examinations 

D.C.—Friends for All Children, Inc, v Lockheed Air¬ 
craft Corp., C A , 746 F.2d 816, 241 U S.App D.C. 
83 

79. Ark —Blissett v. Frisby, 458 S.W 2d 735. 

Ohio—Bagyi v. Miller. 210 N.E.2d 887, 3 Ohio App 2d 

371. 

Tex —Kulms v Jenkins, Civ App., 557 S W.2d 149, err. 
ref. no rev. err, 

79.5. La.—Kruebbe v National Fire & Marine Ins. 
Co, App., 274 So 2d 832, wnt ref, Sup.,-278 
So.2d 506. 

80. La —Picou V. Allstate Ins. Co, App., 206 So.2d 
99—Waldo V. Toye Bros. Yellow Cab Co., App., 
210 So 2d 125—Vezinat v. Manx, App., 217 So.2d 
416—Brumfield v. Fisher, App., 235 So.2d 145, 
writ ref. 239 So.2d 346, 256 La. 822—Harang v 
Sparacino, App., 257 So.2d 785—Webb v. Liberty 
Mut. Ins. Co., App., 278 So.2d 577—Collins v. 
Maryland Cas. Co., App., 294 So.2d 561—Paxton 
v. Ballard, App., 296 So.2d 367. 
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81. La. — Koob V. Travelers Ins. Co., App., 382 So.2d 
269, writ den.. Sup., 385 So.2d 275. 

81.6. U.S.—Whitney v. Akers, D.C.Okl., 247 F.Supp. 
763. 

La.—^Jackson v. U.S. Fidelity & Guaranty Co., App., 
382 So.2d 223, writ den., Sup., 385 So.2d 275. 

81.8. Special shoes 

La.—Brumfield v. Fisher, App., 235 So.2d 145, writ ref. 
239 So.2d 346, 256 La. 822 

Reclining chair 

La.—Buchert v. Jurisich, App., 232 So,2d 890. 
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81.10. Presence of physician 
Wis—Huss V, Vande Hey, 138 N,W 2d 192, 29 Wis.2d 
34 

Unlicensed nurse 

Wis.—Huss v Vande Hey, 138 N W2d 192, 29 Wis.2d 
34. 

81.16. La—Welch v Ratts, App, 235 So.2d 422. 
81.18. La.—Pisciotta v Allstate Ins. Co, 385 So 2d 
1176. 

W Va —Simmons v City of Bluefield, 225 S.E.2d 202, 
159 WVa 451, 88 A.L.R 3d 105, reh den, 

81.22. U S —Traylor v. U.S., C A.Ky., 396 F.2d 837, 
app. after remand 418 F 2d 262 
81.24. La—Hams v Travelers Ins. Co., App., 207 
So.2d 891 

Ohio—Giles V. Yellow Cab Co, 205 N E 2d 86, 1 Ohio 
App 2d 404. 

81.26. La—Hams v Travelers Ins Co., App, 207 
So.2d 891. 
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81,30. La.—Hooper v Wilkinson, App, 252 So.2d 
137—Paxton v Ballard, App., 296 So.2d 367 
81.32. La.—Veuleman v. Sims, App, 382 So.2d 245 
—Perry v. Dommgue, App , 383 So.2d 130 
81.34. Ind—C.J.S. cited in Cooper v High, 317 
NE2d 177, 179, 262 Ind 405 
La—Small v Lyons, App , 198 So 2d 475 
81.36. La—Alexander v. Fidelity-Phoenix Ins Co., 
App , 185 So 2d 102—Hams v Tra.-elers Ins. Co,, 
App, 207 So 2d 891. 
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85. Ala —Roland v Krazy Glue, Inc, Civ App., 342 
So.2d 383. 

Mo.—Kansas City v Martin, App, 391 S.W.2d 608, 
Hospitals need not be parties 
La—Jordan v, Travelers Ins. Co., App, 231 So 2d 678, 
writ den. 235 So.2d 96, 256 La. 68, am. on oth. 
grds. 245 So.2d 151, 257 La 995 
87. US—US V. Bartholomew. D.C.Okl., 266 
F.Supp. 213 

La—Smith v Foucha, App., 172 So.2d 318, wnt. ref. 
173 So.2d 542, 247 U 678. 

Liability held not negatived, etc. 

(2) Payment by check of corporation owned by per¬ 
son liable for services. 

N.Y.—Levy v. Town & Country Summer Day Cannp, 
Inc, 328 N.Y S.2d 716, 68 Misc 2d 877, affd. 329 
N Y.S.2d 555, 38 A.D 2d 703. 

90.5. Vt.—C.J.S. cited in Kerr v. Rollins, 266 A.2d 
804, 808, 128 Vt. 507. 
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91. N.D.—South V. National R.R. Passenger Corp. 
(AMTRAK), 290 N.W,2d 819. 

Vt.—C J.S. cited in Kerr v. Rollins, 266 A 2d 804, 808, 
128 Vt 507. 

W.Va—Kretzer v. Moses Pontiac Sales, Inc, 201 
S.E.2d 275, 157 W.Va. 600 
Services furnished by government hospital 
(1) Tex.—Arvin v Patterson, Civ.App, 427 S,W,2d 
643, err ref. no rev err 

In Louisiana 

La.—Spizer v. Dixie Brewing Co., App, 210 So.2d 528 
(5) Other matters. 

La.—Leonard v. Travelers Ins. Co., App, 183 So.2d 
447—Barlow v. City of New Orleans, App., 228 
So.2d 47, affd. 241 So 2d 501, 257 La. 91. 

92. La.—Roberie v. Sinclair Refining Co, App., 252 
So.2d 488 

Expenditures by employer 
N.C.—Young v. Baltimore & O.R. Co, 146 S.E.2d 441, 
266 N C. 458 

In Wisconsin 

Wis.—McLaughlin v. Chicago, M., St P. & P. Ry. Co., 
143 N.W.2d 32, 31 Wis 2d 378. 
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Page 768 

page 768 

97. La.—Smith v. Foucha, App., 172 So.2cI 318, writ 
ref. 173 So.2d 542, 247 U. 678. 

98. U.S.—Tyminski v. U.S., C.A.N.J., 481 F.2d 257, 
applying New York law. 

Jones V. U.S., D.C.N.C, 236 F.Supp. 756. 

Ill.—Peterson v. Lou Bachrodt Chevrolet Co., 392 
N.E2d 1, 29 Ill.Dep. 444, 76 I11.2d 353. 

99. N.Y.—Teeter v. Burhans, 280 N.Y.S.2d 28, 28 
A.D.2d 615. 

99.5. Ariz.—City of Tucson v. Holliday, 411 P.2d 
183, 3 Ariz.App. 10. 

Del.—Biddle v. Griffin, Super., 277 A.2d 691. 
Mother's services 
(3) Other instances. 

U.S.—Tinnerholm v. Parke Davis & Co., D.C.N.Y., 285 
F.Supp. 432, affd., C.A.. 411 F.2d 48. 

1. Del.—Biddle v. Griffin, Super., 277 A.2d 691. 
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5.5. U.S.-Miron v. APCO Corp., D.C.N.Y., 284 
F.Supp. 664. 

5J25, U.S.—Gainar v. S.S. Longview Victory, D.C. 
Va., 226 ESupp. 912, affd., C.A., 338 F.2d 959, on 
remand 242 F.Supp. 96. 

However, the value of nursing ser¬ 
vices rendered to the wife by the hus¬ 
band may be recoverable.’"*^ 

5,35. Cal.—Rodriguez v. McDonnell Douglas Corp., 
151 Cal.Rptr. 399, 87 C.A.3d 626. 

Wis.—Redepenning v. Dore, 201 N.W.2d 580, 56 
Wis.2d 129. 

6. U.S.—Mackey v. National Steel Corp., D.C.Ohio, 

- 292 ESupp. 222. 

Ala.—Elba Wood Products, Inc. v. Bradcin, 356 So.2d 
119, 

La.—Cushman v. Fireman’s Fund Ins. Co., App., 401 
So.2d 477. 

Okl.—C.J.S. quoted at tongth in M.K. & 0. Airline 
Transit Co. v. Deokard, 397 P.2d 888, 889. 

7. U,S.—Downie v. U.S. Lines Co., C.A.Pa., 359 E2d 

344, cert. den. 87 S.Ct. 201, 385 U.S. 897, 17 
I L.Ed.2d 130. ' 

Godfrey v. U.S,, D.C.Cal., 248 F.Supp. 273- 
Tinnerholm v. Parke Davis & Co., D.CN.Y., 285 
, ESupp. 432, affd., C.A., 411 F,2d 48—Frankel v. 
U.S., D.CPa,, 321 F.Supp. 1331, affd., C.A.. 466 
E2d 1226—Browning v. U.S,, D.CPa., 361 
F.Supp. 17. 

Ariz.—Allen v. Devercaux, 426 P.2d 659, 5 Ariz,App. 
323. 

Ga.—Clayton County Bd. of Ed. v. Hooper, 198 S.E,2d 
373, 128 Ga.App. 817. 

La.—Dupas v. City of New Orleans, App., 361 So.2d 
911, writ den. Sup,, 364 So,2d 121, cert. den. 99 
S,Q, 1534, 440 U.S. 971, 59 L.Ed.2d 788. 

Tex,—City of Houston v. Moore, Civ.App., 389 S.W.2d 
545, err. ref, no rev, err. 

Wash.—Leak v. U.S. Rubber Co., 511 P.2d 88, 9 Wash. 
App. 98, 89 A.L.R.3d 78. 

W.Va.—Simmons v. City of Bluefield, 225 S.E.2d 202, 
_ 159 W.Va. 451, 88 A,L.R,3d 105, reh. den. 

Damages not awarded 

La.—Paine v. Netherton Co., App., 191 Sp.2d 686— 
Smolinski v. Taulli, App., 285 So.2d 577, writ den., 
Sup., 288 So.2d 644. 

Representation of willingness to undergo treat¬ 
ment unnecessary 

Ari 2 .*-Besch v, Triplett, 532 P.2d 876, 23 Ariz.App. 
301. 
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7.5, U.S.—Honea v. U.S., C.A.Ga., 340 E2d 611. 
Wright V. Charles Pfizer & Co., D.C.S.C., 253 
F.Supp, 811, 

Iowa—Zach v. Momingstar, 142 N.W.2d 440, 258 Iowa 
1365. 


Neb.—Stanek v. Swierezek, 307 N.W.2d 807, 209 Neb. 
357. 

Medical monitoring 

N.Y.—Askey v. Oxidental Chemical Corp., 477 N.Y. 
S.2d 242, 102 A,D.2d 130. 

7.10. N.J.—Pitti V. Astegher, 335 A.2d 598. 133 N.J. 
Super. 145. 

8, La.—Legohn v. St. Louis Fire & Marine Ins. Co., 

App., 221 So.2d 309. 

Permanency in itself not sufficient basis 
Ariz.—Valley Nat. Bank of Arizona v. Haney, 558 P.2d 
720, 27 Ariz.App. 692. 

8,5. La.—Scott v. Louisiana Creamery, Inc., App., 
183 So.2d 108, writ ref. 184 So.2d 25, 248 La. 
1102. 

Tex.—City of Rosenberg v..Renken, Civ.App., 616 
S.W.2d 292. 

8.20. La.—Hincks v. Edge, App., 194 So.2d 400. 

§ 48 . -Damage to Property 

9. U.S.—Fehlhaber v. Indian Trails, Inc., D.C.Del., 
288 F.Supp. 499—Platis v. U.S., D.C.Utah, 288 
F.Supp. 254, affd.. C.A.. 409 R2d 1009—Balti¬ 
more Contractors, Inc. v. Circle Floor Co. of 
Washington. Inc, D.CMd., 318 F.Supp. 106. 

Alaska—Newbery Alaska, Inc. v. Alaska Constructors, 
Inc.. 644 P.2d 224. 

Ariz.—Reliable Elec. Co. v. Clinton C:ampbell Contrac¬ 
tor, Inc., 459 P.2d 98, 10 Ariz.App. 371. 

Iowa—Ruden v. Hansen, 206 N.W.2d 713. 

La.—Southern Television Electronics v. Read, App., 
244 So.2d 624, writ ref. 247 So.2d 392, 258 U. 570. 
Mo.—CJ.S. cited in City of Kennett v, Akers, 564 
S,W.2d 41, 50. , 

N.Y.-Mullen v. Jacobs. 294 N.Y.S.2d 636, 58 Misc.2d 
64. 
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9.5. U.S.—Duckett v. Clement Bros. Co., C.A.Ky., 
375 F.2d 963. 

Union Pac. R. Co. v. Vale. Oregon Irr. Dist., 
D.C.Or., 253 F.Supp. 251. 

Colo.—Holland v. Green Mountain Swim Club, Inc., 
App., 470 P.2d 61. 

Conn.—Hartford Elec. Light Co. v. Beard, Cir.A.D., 
213 A.2d 536, 3 ConmOr. 323. 

Ga.—Raymar Inc. v. Peachtree Golf Club, Inc., 287 
S.E2d 768, 161 Ga.App. 336. 

Idaho—Salmon Rivers Sportsman Camps, Inc, v. C^ess- 
na Aircraft Co.. 544 P.2d 306, 97 Idaho 348. 

III.—Myers v. Arnold, App., 403 N.E.2d 316, 38 III 
Dec. 228, 83 Ill.App.3d 1. 

Ind.—Smith v, Glesing, 248 N.£.2d 366, 145 Ind.App. 

11 . 

Iowa-State v. Urbandc, 177 N.W.2d 14—CJ.S. cited 
in Conrad v. Board of Supervisors of Lee County, 
199 N.W.2d 139, 142. 

La.—StouflF V. Phillips, App., 294 So.2d 628—Fortier v. 
Scssum. App, 5 Cir., 441 So.2d 1238. 

N.Y.—Seifert v. Sound Beach Property Owners Ass’n, 
303 N.Y.S.2d 85, 60 Misc.2d 300. 

Tex.—McCuIlough-Baroid Petroleum Service NL In¬ 
dustries v. Sexton, Civ.App., 618 S.W.2d 119, err. 
ref. no rev. err. 

W.Va.—Jarrett v. E L Harper & Son, Inc.,. 235 S.E.2d 
362, 160 W.Va. 399. 

Wis.—Hawes v. Gennantown Mut. Ins. Co., App., 309 
N.W.2d 356, 103 Wis.2d 524. 

Engineer's fee 

Neb.—Lundt v. Parsons Const. Co., 150 N.W.2d 108, 
181 Neb. 609. 

Repairs and cleanup 

U.S.—Hales v. Green Colonial, Inc., C.A.Mo., 490 E2d 
1015. 

Iowa—Schiltz v, Cullen-Scbiltz & Associates, Inc,, 228 
N.W.2d 10, 

Ohio—Moore v. McCarty’s Heritage, Inc., 404 N,E.2d 
167, 62 Ohio App.2d 89, 16 0.0.3d 289. 
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Negligently designed equipment 
U.S.—Berwind Corp. v. Litton Industries, Inc., C.A.Ill., 
532 E2d 1. 

10. U.S.—Fehlhaber v, Indian Trails, Inc., D.C.Del., 
286 F.Supp. 499. 

Care and feeding of horse 
Colo.—Lindauer v. LDB Drainlaying, Inc., 555 P.2(l 
197, 38 Colo.App. 266. ■ 

Expenses prior to iqjury not recoverable 

N.D.—Johnson v. Monsanto Co., 303 N.W.2d 86, 

10.5. N.M.—Rayco Drilling Co. v. DiaLog Co., 464 * 
P.2d 17, 81 N.M. 101. 

10.10. U.S.—Freeport Sulphur Co, v. S/s Hermosa, , 
C.A.U., 526 F.2d 300. 

Iowa—State v. Urbanek, 177 N.W.2d 14. 

10.15. U.S.—Cooper v. Miller. D.CTex., 380 F.Supp. 
409. 

11. Ala.—Union Springs Tel. Co. v. Green, Civ., 255 
So.2d 896, 47 Ala.App. 427. 

Ga.—Perkins v. Beatles, 211 S.E.2d 920, 133 Ga.App. 
.671. 

11.5. Miss.—Ishee v. Dukes Ford Co., 380 So.2d 760. 
Tex.—American Ins. Companies v. Reed, App. 11 Dist., 

626 S.W.2d 898. 
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12. U.S.—City of Kingsport, Tennessee v. SCM 
Corp., D.C.Tenn., 352 F.Supp. 286. 

14.50. Alaska—Curt’s Trucking Co. v. City of An¬ 
chorage, 578 P.2d 975. 

La.—Vander y. New York Fire & Marine Underwriters, 
Inc., App., 192 So.2d 635. 

Loss of gross rental 

La.—American Home Assur. Co. v. Czamiecki, App., 
216 So,2d ns, writ issued 217 So.2d 408, 253 U 
307. and 217 So.2d 408,255 U. 308, and 217 So.2d 
409, 253 La. 310, am. 230 So.2d 253, 255 U. 251, 
15. Ga.—Davis v. Sotomayer, 253 S.E.2d 782, 149 
Ga.App. 224. 

La.-Dessclle v. Wilson App., 200 So.2d 693. 

By whom repairs made 

La.—Plotkin v. Martino, App., 192 So.2d 381, .writ ref. 
194 So.2d 97, 250 La. 97—Fraizer v. Day, App., 
315 So.2d 356. 
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15. La.—Wooten v, Central Mut. Ins. Co., App., 182 
Sa2d 146. 

17, La.—^Wooten v. Central Mut. Ins. Co., App., 182 
S0.2(l 146. 

18. U.S.—Complete Auto Transit, Inc. v. Wayne 
Broyles Engineering Corp,, C.A.Ala., 351 F.2d 
478. 

La.—Kruebbe v. National Fire & Marine Ins. Co., 
App., 274 So.2d 832, writ ref. Sup,, 278 So.2d 506. 

20.5. La.—Heider v. Employers Mut, Liability Ins. 
Co. of Wis., App.. 231 So.2d 438. 

20.10. Fourteen days held rensom^^.t^ 

La.—Heider v. Employers Mut. li^ of 

Wis.. App., 231 So.^d 438. . '.'i 

21. Storage charges, etc. 

(2) No recovery while negotiating with insurer. 

La.—Heider v. Employers Mut. Liability Ins. Co. cd* 
Wis., App., 231 So.2d 438. 

21.5. La,—Songe v. Highlands Ins. Co., App., 336 
So.2d 243. 
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23. La.—Vance v. Hinton, App,, 200 So.2d 341, writ,' 
ref. 202 So.2d 662, 251 U. 62—Desselle v. Wilson* 
App.. 200 So.2d 693-Julian v. Ralph, App., 2p6 
$o.2d 121—Kinchen v. Hansbrough, App., 251 : 
So.2d 700. writ den., 234 So.2d 194, 255 Lai 
1099—Riley v. Frantz, App., 253 So.Jd 237—Po; 
terson V. Allstate Ins. Co., App., 255 So.2d 477^ 
Brien v. Quality Transport, Inc., App., 309 So.2d 
743—C.J,S. dtedh In Blum v. Allstate Ins; Co., 
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App, 351 Sold 283, 284, writ den, Sup, 353 
So 2d 1036 

Md—Wdshaar v Canestrale. 217 A 2d 525, 241 Md 
676—D’Ambrogi v Unsatisfied Claim and Judg¬ 
ment Fund Bd, 305 A 2d 136, 269 Md 198 
N.J— Baitlett v Garrett, 325 A 2d 866, 130 N J Super 

193 

N y—Livingston s Kmght, 396 NYs ’ld 562, 90 
Misc.ld 941 

Reasonable rental value 

Wis—Nashban Barrel & Container Co v G. G Par¬ 
sons Trucking Co., 182 NW2d 448, 49 Wis.2d 
591 

(2) Other statements 

N Y.—Wen?. V Leon, 393 N Y,S 2d 309, 90 Misc 2d 85. 

Delay In repairs 

(3) Other holdings 

La —National Motor Club of Louisiana, Inc. v. Ameri¬ 
can !ndem Co., App, 170 So.2d 729—Canmi v. 
Saia, App , 301 So.2d 895. 

Effect of failure to minimize damages 
La —National Motor Club of Louisiana, Inc. v. Ameri¬ 
can Indem Co., App., 170 So.2d 729 

Delay in appraisal 

La—Plotkin v Martino, App , 192 So 2d 381, writ ref 

194 So.2d 97, 250 La. 97 

23.10. La.—National Motor Club of Louisiana, Inc. 
V American Indem Co., App , 170 So 2d 729— 
Plotkm V, Martino, App, 192 So 2d 381, writ ref. 
194 So 2d 97, 250 La. 97 

Expense denied 

La —Richoux v Grain Dealers Mut. Ins Co, App,, 
175 So 2d 883, writ ref 178 So 2d 656, 248 La. 366 
23.15. N.C—Ling v Bell, 207 S.E2d 789, 23 NC 
App. 10 

23.30. La.—Julian v. Ralph, App, 206 So 2d 121 
24. La.—Plotkin v Martino, App, 192 So 2d 381, 
writ ref. 194 So.3d 97, 250 La. 97. 

The wages of a temporary operator 
for the substituted vehicle has been 
held not recoverable where plaintiffs 
regular operator was available and 
was paid during the time the damaged 
vehicle was being repaired. 

27.5. La —Madden v. Mill Engineers, Inc., App., 236 
So.2d 552 
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29,25. Train fare 

La —Riley v Frantz, App., 253 So 2d 237. 

§ 49* -Expenses Incurred in Re¬ 

ducing Damages 

30. U.S —Electric Furnace Corp. v Deenng Milliken 
Research Corp, C.A.Tenn., 383 F2d 352, cert, 
den 88 S Ct. 1040, 390 U.S. 949, 19 LEd 2d 1141, 
reh. den. 88 S.Ct. 1406, 390 U.S. 1036, 20 L.Ed.2d 
297, 

Cal —C.3.S, cited in Albers v, Los Angeles County, 42 
ai.Rptr. 89, 101, 398 P.2d 129, 141. 

Mendoyoma, Inc. v. Mendocino County, 87 Cal 
Rptr. 740, 8 C A.3d 873. 

Colo.—Goetz V. Security Industrial Bank, App,, 508 
P.2d 410. 

Del,—Katz v. Exclusive Auto Lea,sing, Inc., Super., 282 
A.2d 866. 

Ill—lUincMS Structural Steel Corp, v. Pathman Const. 

Co., 318 N.E.2d 232, 23 ni.App.3d L 
Ky.—Schulz V Chadwell, App, 558 S.W.2d 183. 

Mich.--Manic v, Matson Oldsmobile-Cadillac Co,, 139 
N.W.2d 776, 2 Mich,App. 315, affd. 148 N.W.2d 
779, 378 Mich. 650 

N Y,—State Divi.sion of Human Rights v. Merantc, 343 
N Y.S2d 378, 41 A.D.2d 973. 

, Morgan v, Morgan, 366 N,Y.S.2d 977, 81 
Misc.2d 616. 
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Or —May v, Portland Jeep, Inc., 509 P 2d 24, 265 Or 
307 

Wash —C.J.S. cited in Kubista v Romaine, 538 P 2d 
812, 815, 14 Wash App 2d 58, affd 549 P 2d 491. 
87 Wash 2d 62 

Particular expenses held recoverable 

(1) Cal—Geddes & Smith, Inc v St, Paul Mercury 

Indem Co., 47 Cal Rptr 564, 407 P2d 868, 63 C2d 

602 

(4) Test expenses 

La—Fortier v Sessum, App 5 Cir, 441 So.2d 1238 
Particular expenses held not recoverable 
(!) La—Kennedy v Travelers Ins Co., App, 277 

So 2d 692 

Overhead expense 

U S —U S V Denver & R.G W R. Co, C A Utah, 547 
F2d 1101 
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31. U.S.—Signal Oil & Gas Co v Barge W-701, 
D.C.La, 468 FSupp 802, affd m part, revd on 
oth. grds, C.A, 654 F2d 1164, cert, den 102 
set 1440, 1441, 455 US. 944, 71 LEd 2d 656. 

Cal —Albers Los Angeles County, 42 Cal Rptr. 89, 
398 P 2d 129. 

Okl—Smith v Johnston, 591 P2d 1260. 

33. Ark.—Scott v Altom, 401 S.W 2d 734, 240 Ark. 
710 

II! —LeMaster v. Chicago R I & P.R Co. 343 N E.2d 
65, 35 Ill App 3d 1001. 

34. N.Y —154 East Park Ave Corp v City of Long 
Beach, 350 N.Y S 2d 974, 76 Misc2d 445, mod 
on oth grds., 374 N.Y.S 2d 569, 49 A D 2d 949, 
affd. 420 N.E 2d 86, 52 N Y 2d 991, 438 N Y.S 2d 
288, cert den 102 S.Ct 310, 454 US. 858, 70 
L.Ed2d 155 

34.15. Kan. — Nolan v Auto Transporters, 597 P.2d 
614. 226 Kan 176 

§ 50. -Expenses of Litigation 

and Attorney’s Fees 
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Mont.—C.J.S. black letter summary quoted in Masono- 
vich v. School Dist. No. I, 582 P.2d 1234, 1235, 
178 Mont. 138 

Wyo—C.J.S, black letter summary quoted in Salt 
Creek Freightways v Wyoming Fair Emp, 598 
P.2d 435, 449. 

38. U.S—RePass v. Vreeland, C.A.N.J, 357 F2d 
801—Carter Elec. Co, v. Travelers Indem Co., 
C.A Kan., 382 F.2d 567—Fox v. City of West 
Palm Beach, C.A Fla., 383 F 2d 189 
Continental Realty Corp v, Andrew J Crevolin 
Co, DC.W.Va., 380 F.Supp 246 

Ala.—Hartford Acc & Indem. Co v. Cosby, 173 So.2d 
585, 277 Ala 596. 

Alaska—Curt’s Trucking Co v. City of Anchorage, 578 
P.2d 975. 

Ga—Bowers v. Fulton County, 183 SE2d 347, 227 
Ga, 814. 

IH.--CJ.S, cited in St. Joseph Hospital v Corbetta 
Const. Co., Inc., 316 NE2d 51, 77, 21 IllApp.3d 
925. 

Kan.—Barten v. Turkey Creek Watershed Joint Dist 
No 32 of Dickinson and Marion Counties, 438 
P.2d 732, 200 Kan. 489 

La.—Acme Steel Co. v. A. J Warehouse, Inc., App, 
212 So.2d 271 

Mass—Fuss v. Fuss, 368 N.E.2d 271, 372 Mass. 64. 

Miss.-Carl v. Craft, 258 So,2d 237. 

Mont —Foy v. Anderson, 580 P.2d 114, 176 Mont. 507. 

N.J.—C.J,S. cited in Cohen v Fair Lawn Dairies, Inc., 
206 A.2d 585, 589, 86 N.J.Super. 206, affd. 210 
A 2d 73, 44 N J. 450. 

N.Y,—Randall-Smith, Inc. v. 43rd St Estates Corp., 
259 N.Y.S.2d 772, 23 A.D.2d 835, revd. on oth 
grds. 215 N.E 2d 494, 17 N.Y 2d 99, 268 N.Y.S 2d 
306. 

Frank Angelilli Const. Co. v. Sullivan & Son, 
Inc., 276 N.Y.S.2d 181, 52 Misc.2d 306—Brill v. 


Brenner, 308 N.YS. 218, 62 Misc.2d 102— C.J.S. 
Cited in Russian Church of Our Lady of Kazan s' 
Dunkei, 326 N Y S 2d 727, 757, 67 Misc.2d 1032, 
affd 341 N Y S 2d 148, 41 A D 2d 746, motion 
den 301 N E 2d 555, 33 N Y.2d 641, 347 N.Y S 2d 
588, affd 310 N.E 2d 307, 33 N Y 2d 456, 354 
N Y.S 2d 631. 

Or—Beaver v Davis, 550 P.2d 428. 275 Or 209. 

SC—Rimer v State Farm Mut Auto. Ins Co., 148 
S E 2d 742, 248 S C. 18 
Preparation for trial 

(1) La—Womack v Travelers Ins Co, App, 258 

So 2d 562, writ den, 260 so 2d 701. 261 La 775. 

39. U S.—Washington Aluminum Co. v Pittman 
Const Co, C A La., 383 F 2d 798—Transamenca 
Ins Co V Red Top Metal, Inc, CATex., 584 
F 2d 752—Wilshire Oi! Co of Tex v, Riffe, C.A. 
Kan, 409 F2d 1277, 37 ALR.3d 1341—Peter 
Kiewit Sons’ Co v Summit Const Co., C A.S D, 
422 F 2d 242—Grace v Ludwig, C.A.N.Y, 484 
F 2d 1262, cert den 94 S Ct. 1610, 416 U S. 905, 
40 L.Ed 2d 110—C.J.S. cited in Andrews v Blue, 
CA.Colo.. 489 F2d 367, 377—Misco Leasing. 
Inc V. Keller, C A Okl, 490 F.2d 545—Bagby v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc., C A. 
Mo,, 491 F2d 192—C.J.S. cited in Amenne Na¬ 
tional Corp V. Denver Feed Co., CA.Colo, 493 
F2d 1275, 1279—Burgess v Williamson, C.A. 
Ala, 506 F.2d 870 

Cau.sey v. Belknap Hardware Mfg. Co, D C.La., 
250 F.Supp 312—Andrews v. Central Sur Ins. 
Co, DCS.C, 271 FSupp 814. affd., C.A., 391 
F.2d 935—Sulphur Export Corp v. Carnbean Clip¬ 
per Lines, Inc., D.C La., 277 F Supp. 632—Sham- 
burger v. Moody, D.C.Ark, 322 F.Supp. 196, affd. 
and adopted, CA„ 437 F2d 1358. 

Ala—Hartford Acc & Indem Co v. Cosby, 173 So 2d 
585, 277 Ala 596—Stale v Alabama Public Service 
Commission, 307 So 2d 521, 293 Ala. 553. 

Scott Southern Division Emp Credit Union v 
Loftin, Civ, 281 So 2d 283, 50 Ala.App 571. 

Alaska—Grasle Elec Co. v Clark, 525 P.2d 1081. 

Anz.—State v Williams, 472 P.2d 109, 12 Anz.App 
498. 

Ark.—Williams v Brooks, App, 601 S.W.2d 592, 269 
Ark. 919, app after remand 623 SW.2d 216, 3 
Ark. App. 130. 

Cal—Gray v. Don Miller & Associates. Inc., 198 Cal. 
Rptr 551, 674 P.2d 253, 35 C 3d 498, disapproving 
Walters v. Marler, 83 Cal.App 3d 1, 147 Cal.Rptr 
655. 

Mart, Inc. v. National Auto & Cas Co, 58 
Cal.Rptr. 877, 250 C.A 2d 772 

Colo —C,J.S. cited in Beebe v. Pierce, 521 P.2d 1263, 
1265. 185 Colo. 34. 

Conn.—Walden v. Lattarulo, Cir A.D., 268 A.2d 250, 6 
Conn.Cir. 118 

ac.—Wolf V Cohen, C.A, 379 F.2d 477, 126 U S 
App.D.C. 423. 

C.J.S. cited in Safeway Stores v. Chamberlain 
protective Services, Inc, 451 A.2d 66, 68. 

F. W. Berens Sales Co, Inc. v. McKinney, App. 
310 A 2d 601 

Fla —Larsen v Miami Gardens Development Corp, 
App,, 299 So.2d 50. 

Ga.—Brown v Five Points Parking Center, 175 S.E 2d 
901, 121 Ga.App 819 

Hawaii—Kahl v Kahl, 427 P.2d 86, 49 Haw. 688- 
Berkness v. Hawaiian Elec Co., 462 P2d 196, 51 
Haw. 437—Salvador v. Popaa, 530 P.2d 7, 56 Haw. 
ill 

III.—People ex rel. Henderson v. Redfern, 243 N.E.2d 
252, 104 Ill.App.2d 132. 

Ind—Cooper v High, 317 N.E.2d 177, 262 Ind. 405. 

Perry County Council v. State ex rel. Baertich, 
301 N.E.2d 219, 157 Ind.App. 586. 

Kan.—Barten v. Turkey Creek Watershed Joint Dist 
No. 32 of Dickinson and Marion Counties, 438 
P.2d 732, 200 Kan 489—Will v. City of Henngton, 
469 P.2d 256, 205 Kan. 422. 

La.—Miller v. Hoasing Authority of New Orleans, 
App., 175 So.2d 326, am. in part, revd. in part on 
oth. grds. 190 So.2d 75, 246 La. 623, on remand 
200 So.2d 704—Wilson v. King, App., 182 So.2d 
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671—Ebert v. Babin, App., 200 So, 2d 672—Kiefer 
V. Bemie Dumas Buick Co., App., 210 So.2d 569— 
Fans V, Model’s Guild. App., 297 So.2(1 536, writ 
den.. Sup., 302 So.2d 15. 

Md,—C.J.S. cited in Erie Ins. E.xchange v. Lane, 227 
.\.2d 231, 237, 246 Md. 55, 27 A.L R.3d 840—Em¬ 
pire Really Co. Inc. v. Fleisher, 305 A.2d 144, 269 
Md. 278. 

Mich.—Fleischer v. Buccilli, 163 N.W.2d 637, 13 Mich. 
App. 135—Petition of State Farm Mut. Auto. Ins. 
Co.. 212 N.W.2d 821, 50 Mich.App. 71. 

Minn.—Benson Co-op. Creamery Ass’n v. First Dist. 
Ass’n, 151 N.W.2d 422, 276 Minn. 520—Midway 
Nat. Bank v. Gustafson, 165 N.W.2d 218, 282 
Minn. 73—St. Paul Professional Emp. Ass’n v. City 
of St. Paul. 226 N.W.2d 311, 303 Minn. 106. 

Mo.—Williams v. Gulf Coast Collection Agency Co., 
App., 493 S.W.2d 367. 

N.J.—C.J.S. cited in Cohen v. Fair Lawn Dairies, Inc., 
206 A.2d 585, 589, 86 N.J.Super. 206, affd. 210 
A.2d 73, 44 N.J. 450—Alexander’s Dept. Stores of 
N.J., Inc. V. Arnold Constable Corp., 250 A.2d 792, 
105 N.J.Super. 14. 

N.M.—Lanier v. Securities Acceptance Corp., 398 P.2d 
980, 74 N.M. 755—Riggs v. Gardikas, 427 P.2d 
890, 78 N.M. 5—Bank of N.M. v. Rice, 429 P.2d 
368, 78 N.M. 170, app, after remand 440 P.2d 790, 
79 N.M. 115. 

N.Y.—City of Buffalo v. J. W. Clement Co., 269 N.E.2d 
895, 28 N.y.2d 241, 321 N.Y.S.2d 345, rearg. den. 
273 N.E.2d 315, 29 N.Y.2d 640, 324 N.Y.S.2d 462, 
app. after remand 337 N.Y.S.2d 642, 40 A.D.2d 
753, app. dism. 293 N.E.2d 252, 341 N.Y.S.2d 104, 
31 N.Y.2d 958, app. after remand 342 N.Y.S.2d 89, 
41 A.D.2d 41. app. after remand 360 N.Y.S.2d 362, 
45 A.D.2d 620. 

Siegel V. Northern Boulevard & 80th St. Corp., 
295 N.y.S.2d 804, 31 A.D.2d 182—Fugazy Travel 
Bureau, Inc, v. Ernst & Ernst, 298 N.Y.S.2d 519, 
31 A,D.2d 924—Piaget Watch Corp. v. Audemars 
Piguet & Co., 316 N.Y.S.2d 104, 35 A.D.2d 920— 
Klein v. Sharp, 343 N.Y.S.2d 1014,41 A.D.2d 926. 

Edelman v. Goodman, 261 N.Y.S,2d 618, 47 
Misc.2d 8—A.C Israel Commodity Co. v. Banco 
Do Brasil, S.A., 270 N.Y.S.2d 283, 50 Misc.2d 
362 —CJjS. cited in Russian Church of Our Lady 
of Kazan v, Dunkel, Sup., 326 N.Y.S.2d 727, 757, 
67 Misc.Zd 1032, affd, 341 N.Y.S.2d 148, 41 
A.D.2d 746, motion den. 301 N.E2d 555, 33 
N.Y.2d 641. 347 N;Y.S.2d 588, affd. 310 N.E.2d 
307, 33 N.Y.2d 456, 354 N.y,S.2d 631. 

N.C.—Perkins v. American Mut. Fire Ins. Co., 167 
S.E,2d 93, 4 N.C.App. 466—Register v. Grifiin, 
170 S.E2d 520, 6 N.C.App. 572—U.S. Piping, Inc. 
V. Travelers Indem. Co., 176 S.E.2d 835, 9 N.C. 
App. 561—United Artists Records, Inc. v. Eastern 
Tape Corp., 196 S.E2d 598, 18 N.C.App. 183, cert, 
den. 197 S.E.2d 880, 283 N.C 666—Hicks v. Al¬ 
bertson, 197 S.E2d 624, 18,N.C.App. 599, affd. 
200 S.E2d 40, 284 N.C. 236. 

N.D,—Hoge V. Burleigh County Water Management 
Dist., 311 N,W.2d 23. 

Ohio—Sorin v. Board of Ed. of Warrensville' Heights 
School Dist., .347 N.E.2d 527, 46 Ohio St.2d 177, 
75 0.0.2d 224. 

Okl.—Davis v. National Pioneer Ins. Co., App., 515 
P.2d 580. 

Pa,—Corace v. BaUnt, 210 A.2d 882. 418 Pa. 262. 

AMP, Inc. V. McCaughey, 38 D. & C.2d 109. 

S.C—Rimer v. State Farm Mut. Auto. Ins. Co., 148 
S.E.2d 742, 248 S.C. 18-CJ,S. died in Prickett v. 
A & B Elec. Service, Inc., 311 S.E2d 402, 403, 280 
S,C 123. 

Tenn.—Goings v. Aetna Cas. & Sur. Co., App., 491 
S.W.2d 847. ' 

Tex.—Houghton v. Wholesale Electronic Supply, Civ. 
App., 435 S:W.2d 216, err. ref. no rev. err.—Mod- 
rne, Mfg. Co. v. North East Independent School 
Dist., Civ.App., 503 S.W.2d 833, err. ref. no rev. 
err. 

Utah—Blake v. Blake, 412 P.2d 454, 17 ,Utah2d 369. 

Wis.—City of Cedaiburg Light and Water Commission 
V. Glens Falls Ins. Co., 166 N.W.2d 165,42 Wis,2d 

12 a 

: Wyo.—Kvenild v. Taylor, 594 P.2d 972. 


Inequitable conduct no basis for exception to 
rule 

Fla.—Dickson v. Feiner’s Organization, Inc,, App., 200 
So.2d 269. 

Successful plaintiff 

U.S.—Sperry Rand Corp. v. A-T-O, Inc., C.A.Va,, 447 
F.2d 1387, cert. den. 92 S.Ct. 1292, 405 U.S. 1017, 
31 L.Ed.2d 479, C.A., reh. den. 459 F.2d 19, cert, 
den. 93 S.Ct. 117, 119, 409 U.S. 892, 34 L.Ed.2d 
150. 

No attorney fees absent rule of court 

N.M.—Lujan v. Merhege, 519 P.2d 122, 86 N.M. 26. 
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39.5. La.—Mire v. Magnifique Volkswagen, Inc., 
App.. 274 So,2d 463. 

39.10. N.Y.—Russian Church of Our Lady of Kazan 
V. Dunkel. 326 N.Y.S.2d 727, 67 Misc.2d 1032, 
affd. 341 N.Y.S.2d 148, 41 A.D.2d 746, motion 
den. 301 N.E2d 555. 33 N.Y.2d 641, 347 N.Y. 
S.2d 588, affd. 310 N.E.2d 307, 33 N.Y.2d 456. 
354 N.Y.S.2d 631. 

39.15. U.S.—Artvale, Inc. v. Rugby Fabrics Corp., 
D.C.N.Y.. 232 F.Supp. 814, affd., CA., 363 F.2d 
1002. 

Ala.—Highlands Underwriters Ins. Co. v. Elegant Inns, 
Inc., 361 So.2d 1060. 

Ill.—Haleem v. Onate, 219 N.E2d 94, 71 ni.App.2d 
457. 

N.Y.—C.J-S. cited in Russian Church of Our Lady of 
Kazan v. Dunkel, 326 N.Y.S.2d 727, 757, 67 
Misc.Zd 1032, affd. 341 N.Y.S.2d 148, 41 A.D.2d 
746, motion den. 301 N.E.2d 555, 33 N.Y.2d 641, 
347 N.Y.S.2d 588, affd. 310 N.E2d 307, 33 N.Y.2d 
456, 354 N.Y.S.2d 631. 

Tex.—Buck v. Johnson, Civ.App., 495 S.W.2d 291. 

39.20. Pa.—Bakery & Confectionery Workers’ Intern. 
Union of America v. Local 464, 84 Dauph. 301. 
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40. La.—Derbes v. Cadenhead, App., 250 So.2d 188. 

Mass.—Chartrand v. Riley, 237 N,E2d 10, 354 Mass. 
242. 

N.Y.—United Pickle Co., Inc. v. Omanoff, 405 N.Y. 
S.2d 727, 63 A.D.2d 892. 

Tex.—Phillips v, Latham, Civ.App., 523 S.W.2d 19, err. 
ref. no rev. err., app, after remand, 551 S.W.2d 103. 

40.5. U.S.—Petition of U.S., D.C.N.C., 303 F.Supp. 
1282—Department of Transp. of State of Ill. v. 
American Commercial Lines, Inc., D.C.Ill., 350 
F.Supp. 835. 

Cal.—Trails Trucking, Inc. v. Bendix Westinghouse Au¬ 
tomotive Air Brake Co., 108 Cal.Rptr. 30, 32 
C.A.3d 519. 

Hawaii—Olokele Sugar Co. v, McCabe, Hamilton & 
Renhy Co., 487 P.2d 769, 53 Haw. 69. 

Or—Huffstutter v. Und, 442 P.2d 227. ?50 Or. 295. 

Tex.—Mays v. Witt, Ov-App., 387 S.W.2d 688. 

Negligence action 

(1) Ark.—Bowen v. Saxton, 499 S.W.2d 867, 255 

Ark. 298. 

(3> Attorney fees not allowable in action against title 

company for negligence in preparation of certificate of 

title. 

Hawaii—Chun v. Park, 462 P.2d 905, 51 Haw. 462, 
501. 

Inducing breach of contract 

(2) Other matters. 

Me.—Gagnon v. Turgeon, 271 A.2d 634. 

Strict liability cases 

U,S,—Glick V. White Motor Co., D.C.Pa., 317 F.Supp. 
42, affd., C.A„ 458 F.2d 1287. 

Wash.—Stolz V. McKowen, 545 P.2d 584, 14 Wash. 
App. 808. 

Trespass 

La.—General Acc. Fire & Life Assur. Corp. v. Humble 
Oil & Refining Cto„ App., 243 So.2d 865. 
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Nuisance action 

\,jass.—Harrison v. Textron, Inc., 328 N.E.2d 838, 367 
Mass. 540. 

40.10. U.S.—Kuniansky v. D. H. Overmyer Ware¬ 
house Co., C.A.Ga., 406 F.2d 818, app. after 
remand 419 F.2d 1280, cert. den. 90 S.Ct. 1697, 
398 U.S. 905, 26 L.Ed.2d 64—Argus Industries, 
Inc. V. Liodas, C.A.Cal., 443 F.2d 1255. 

Wallace Process Piping Co. v. Martin-Marietta 
Corp., D.C.Va., 251 F.Supp. 411—Bank of the 
South V, Fort Lauderdale Technical College, Inc., 
D.C.La., 301 F.Supp. 260. 

La,—Miller v. Housing Authority of New Orleans, 
App., 175 So.2d 326, am. in part, revd. in part on 
oth. grds. 190 So.2d 75, 249 La. 623, on remand 
200 So.2d 704. 

Me.—Gagnon v. Turgeon, 271 A.2d 634. 

Mont.—Kintner v. Harr, 408 P.2d 487, 146 Mont. 461. 

Tex.—Mays v. Witt, Qv.App., 387 S.W.2d 688—Mer¬ 
cantile Nat. Bank, at Dallas v. Hudgens, Civ.App., 
412 S.W.2d 364, err. ref. no rev. err.—Ezon v. 
Faulkner Const. Co., Civ.App., 422 S,W.2d 568— 
French v. Joseph E. Seagram & Sons, Inc., Civ. 
App., 439 S.W.2d 448, err. ref, no rev. err. 

Wyo.—Mader v. Stephenson, 552 P.2d 1114, ■ 

Sale of realty 

Or.—Huffstutter v. Lind, 442 P.2d 227, 250 Or. 295, 

40.15. U.S.—Ranco Fertiservice, Inc. v, Laursen, 
C.A.MO.. 456 F.2d 988. 

40.20. Utah—Blake v. Blake, 412 P.2d 454, 17 
Utah2d 369. 
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40.45. Mass,—Chartrand v. Riley, 237 N.E.2d 10, 
354 Mass. 242. 

Expenses relating to appeal 

D.C.—Lander v. Morton, C.A., 518 F.2d 1084, 171 
U.S.App.D.C. 146. 

Products liability 

La.—Gordon v. General Motors Corp., App., 323 So.2d 
496. 

40.50. U.S.—Fireman’s Fund Ins. Co. v. Santoro, 
C.A.Puerto Rico, 376 F.2d 157. 

Fla.—Florida Nat. Bank at Gainesville v. Alfred & Ann 
Goldstein Foundation, Inc,, App., 327 So.2d 110. 

N.Y.—Frank Angelilli Const, Co. v. Sullivan & Son, 
Inc., 276 N.Y.S.2d 181, 52 Misc.2d 306. 

Ohio—Motorists Mut. Inc. Co, v. Trainer, 294 N.E.2d 
874, 33 Ohio St.2d 41. 

Or.—Huffstutter v. Lind, 442 P.2d 227, 250 Or. 295. 
Physician fee for preparing medical report 

Or.—Chopp v. Miller, 504 P.2d 106, 264 Or. 138. 
“Obdurate behavior” 

Colo.—E. F. Hutton and Co., Inc. v. Anderson, 596 
P.2d 413, 42 Colo.App. 497. 

41. U.S.—Todd Shipyards Corp. v. Turbine Service, 
Inc.. C.A.La., 674 F.2d 401, reh. den. 680 F.2d 
1389, three cases, cert. den. 103 S.Ct. 447, 459 
U.S. 1036, 74 L,Ed.2d 602 and 103 S.Ct. 448, 459 
U.S. 1036, 74 L.Ed.2d 603. on remand D.C, 592 
F.Supp. 380, affd. in part, revd. in part on oth. 
grds., 763 F.2d 745, reh. den. 770 F.2d 164. 

U.S. v. State Farm Mut. Auto. Ins. Co., D.C.Or., 
245 F.Supp. 58—Cabassa v. American Union 
Transport, Inc., D.C,Puerto Rico, 58 F.R,D. 200. 

Alaska—Transamcrica Title Ins, Co. v. Ramsey, 507 
P.2d 492. 

Cal.—Trails Trucking, Xnc. v. Bendix-Westinghouse Au¬ 
tomotive Air Brake Co., 108 CalRptr. 30, 32 
CA.3d 519-CJf,S. dted in Dc U Hoya v. Slim’s 
Gun Shop, 146 Cal.Rptr. 68, 71, 80 C.A.3d Supp, 
6 . 

Oa.—Minter v, Powell, 263 S.E2d 235, 132 Ga.App. 
449. 

Ill—Omni Overseas Freighting Co., Inc. v. CardoU Ins, 
Agency, 397 N.E.2d 112, 33 III.Doc. 779, 78 III 
App.3d 639. 

Mich.—Fleischer v. Buccilli* 163 N.W.2d 637, 13 Mich. 
App. 135, 
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Mo.—CJ.S. cited in Johnson v. Mercantile Trust Co. 
Nat. Ass*n, 510 S.W.2d 33, 40. 

N.Y.~Fugazy Travel Bureau, Inc. v. Ernst & Ernst, 
298 N.Y.S.2d 519, 31 A.D.2d 924. 

Va.—Owen v. Shelton, 277 S.E.2d 189, 221 Va. 1051. 

Wash.—“Pine Corp. v. Richardson, 530 P.2d 696, 12 
Wash.App. 459. 

Wis.—Repinski v. Clintonville Federal Sav. & Loan 
Ass’n, 181 N.W.2d 351. 49 Wis.2d 53. 

President of union wrongfully deprived of office 

Ohio—Channel) v. N.CR. Emp. Independent Union. 
227 N.E.2d 85, 28 Ohio App.2d 260. 

41.5. Nev.—Von Ehrensmann v. Lee, 647 P.2d 377, 
98 Nev. 335. 

41,10. U.S.—Lynchburg Traffic Bureau v. Smith’s 
Transfer Corp. of Staunton, Va., C.A.Va., 339 
F.2d 478. 

N.Y.—Frank Angelilli Const. Co. v. Sullivan & Son, 
Inc., 276 N.Y.S.2d 181, 52 Misc.2d 306. 

42, U.S.—State Farm Mut. Auto. Ins. Co. v. Smoot, 
C.A.Ga., 381 F.2d 331, cert. den. 88 S.Ct. 1248, 
390 U.S. 1005, 20 L.£d.2d ,105—Nat Harrison 
Associates, Inc. v. Gulf States Utilities Co., C.A. 
La., 491 F.2d 578, reh. den. 493 F.2d 1405. 

Ark.—Rouse v. Weston, 420 S.W.2d 83, 243 Ark. 396. 

Ga,—Jones v. Spindel, 177 S.E.2d 187, 122 Ga.App. 
390, cert. dism. 180 S.£.2d 242, 227 Ga. 264, app, 
after remand 196 S.E2d 22, 128 Ga.App. 88—City 
of Jesup v. Spivey, 210 S.E2d 859, 133 Ga.App. 
403. 

Ill—Stirs, Inc. v. City of Chicago, 320 N.E2d 216, 24 
Ill.App.3d 118. 

Iowa— CJS, cited in Maday v. Elview-Stewart Systems 
Co., 324 N.W.2d 467, 469. 

Kan.—Newton v. Homblower, Inc., 582 P.2d 1136, 224 
Kan. 506. 

La.—Normand Co. v. Abraham, App., 176 So.2d 178— 
Grain Dcaleia Mut. Ins. Co. v. Hardware Dealers 
Mut. Fire Ins. Co., App., 196 So.2d 650. 

Mo.—Burchett v. Burchett, App., 572 S.W,2d 494. 

Tex.—Delhi Pipeline Corp. v. Lewis, Inc., Civ,App., 
408 S.W.2d 295. 

Ritie iBApfdkubie 

Tex.—Motisan v, Morgan, Civ.App., 406 S.W,2d 347. 


Cal—dark Equipment Co. v. Masteloito, Inc., 150 
CalRptr. 797, 87 CA.3d 88. 

La,—Wright V. Ouachita Coca-Cola Bottling Co., Inc., 
App. 2 Cir„ 413 So.2d 309. 

43, U.S.— Pan Am. World Airways, Inc. v. Ramos, 
CA.Puerto Rico, 357 F.2d 341-Statc Fann Mut. 
Auto. Ins, Co. V. Smoot, C.A.Oa.. 381 F,2d 331, 
oert. den. 88 S.Ct, 1248, 390 U.S. 1005, 20 LEd.2d 
K)5—Hood V, Dun A Bradsireet, Inc., C.A.Ga., 
486 R2d 25, oert. den. 94 S.Ct. 1580, 415 U.S. 
985, 39 L.Ed.2d 881 

Ot.—Adam* V. Cowart, 160 S.E2d 805, 224 Oa. 210. 

Ford Motor Cret^ Co, v, Hitchcock, 158 S.E.?d 
468, 116 04*^P)P* 56^Towiw»4nd ippd Ohegan 
IhsterprisM v. W. R. Bean Son, Inc„ 1S9 EE.2d 
776, liVOiApp. 109. 

Li^Harria v. BtrdweB, App», 373 So.2d 777, 
84iilirRi^ * 

(5> Ote iitrtaueei. 


Ga.—Taylor v. Oreiuer, 27$ S>E2d 737, 156 Oa.App. 
663. MM. in part, md, in p«^ grda STt 
6^E2d 13, 247 da. $26, on remand 283 $.B,2d 94, 


U^.—I&to V, AmeHd^^_ 
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Obstinacy damages 43.65. Ga.—Adams v. Cowart, 160 S.E.2d 805, 224 

U.S.—Carrillo v. Sameit Westbulk, C.A.Puerto Rico, Ga. 210. 

514 F.2d 1214, cert. den. 96 S.Ct. 445. 423 U.S. American Liberty Ins. Co. v. Sanders, 177 S.E2d 

1014, 46 L.Ed.2d 385. 176, 122 Ga.App. 407. 
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43.5. U.S.—Autrey v. Williams & Dunlap, D.C.La., 
210 F.Supp. 491, affd. in part and revd. in part on 
oth. grds., C.A., 343 F.2d 730, reh. den. 346 F.2d 
1007. 

43.10. U.S.—Fratelli Gardino, S.p.A. v. Caribbean 
Lumber Co.. Inc., D.CGa., 447 F.Supp. 1337, 
affd. in part, revd. in part on oth. grds., C.A., 587 
F.2d 204, reh. den. 590 F.2d 333. 

N.M.—C.J.S. cited in Jamez Properties, Inc. v. Lucero, 
App., 608 P.2d 157, 162, 94 N.M. 181. 

Fraud or bad faith not authorizing recovery of 
attorney fees 

La.—Lloyd v. Merit Loan Co. of Shreveport, 253 So.2d 
117, writ ref. 254 So.2d 462, 259 La. 1050. overrul¬ 
ing Berry v. Ginsburg, 98 So.2d 548, and Raney v. 
Gillen. 31 So.2d 495. 

43.20. Ga.—Standard Oil Co. v. Mount Bethel Unit¬ 
ed Methodist Church, 196 S.E2d 869, 230 Ga. 
341. 

Roberts Pest Control Co. v. McDonald, 208 
S.E2d 13, 132 Ga.App. 257, 

Ohio—Sorin v. Board of Educ., 315 N.E2d 848, 39 
Ohio Misc. 108. 

43.30. Pa.— CJJ5. cited in McKenzie v. Nationwide 
Ins., 23 D.&C.3d 469, 472. 

Tex.—Mercantile Nat. Bank at Dallas v. Hudgens, Civ. 
App., 412 S.W.2d 364, err. ref. no rev. err,—Suc¬ 
cess Motivation Institute, Inc. v. Jamieson Film 
Co.. CivApp., 473 S.W.2d 275. 

43.35. U.S.—Kuniansky v. D.H. Overmyer Ware¬ 
house Co., CA.Oa., 406 F.2d 818, app. after 
remand 419 F.2d 1280, cert. den. 90 S.O. 1697, 
398 U.S. 905, 26 L.Ed.2d 64. 

Oa.—Cleary v. Southern Motors of Savannah, Inc., 235 
S.E2d 623, 142 Ga.App. 163. 

Mo.—Tanner v. Gash, App., 583 S.W.2d 269. 

Where punitive damages appropriate 

U.S.—Battista v. L^non Trotting Ass’n, CA.Ohio, 
538 F.2d HI. 


43.70. U.S.— Transamerica Ins. Co. v. Red Top Met¬ 
al, Inc., C.A.Tex., 384 F.2d 752. 

Ga,—Pate v. Milford A. Scott Real Estate Co., Inc., 207 
S.E2d 567, 132 Ga.App. 49. 

Utah—DcBry & Hilton Travel Service, Inc. v. Capitol 
Intern. Airways. Inc., 583 P.2d 1181. 

43.75. Ga,—Pickett v. Chamblee Const. Co., 186 
S.E2d 123, 124 Ga.App. 769. 

43.80. U.S.—University Computing Co. v. Lykes- 
Youngstown Corp,. C.A.Ga.. 504 E2d 518, reh. 
den. 505 F.2d 1304. 

44. U.S.—Alland v. Consumers Credit Corp., C.A. 
N.Y., 476 F.2d 951—Nat Harrison Associates, 
Inc. v. Gulf States Utilities Co., C.A.La., 491 F.2d 
578, reh. den. 493 F.2d 1405. 

Kaufman v. Diversified Industries, Inc., D.C. 
N.Y., 356 F.Supp. 827. 

Ariz.—CrfI.S. cited in First Federal Sav. and Loan 
Ass’n of Phoenix v. Ram. 659 P.2d 1323, 1326, 135 
Ariz. 178. 

Kammert Bros. Enterprises, Inc. v. Tanque 
Verde Plaza Co.. 420 P.2d 592, 4 Ariz.App, 349, 
transf. to 428 P.2d 678, 102 Ariz, 301. 

Cal—Heidt V. Miller Heating & Air Conditioning Co., 
74 Cal.Rptr. 695, 271 C.A.2d 135. 

Colo.—Roach Aircraft, Inc. v. Sable, App., 513 P.2d 
‘244. 

Fla.—CJA cited tn Riess v. Goldman, 196 So.2d 184, 
185. 

Ga.—Complete AAA Mfg. Corp. v. Citizens and South¬ 
ern Nat. Bank, 167 S.E.2d 734, 119 Ga.App. 450. 

La.—Snow-White Roofs, Inc. v. Boucher, App., 182 
So.2d 846—Della Irving Co. v. Woolridge, App,, 
209 Sa2d 581, application den. 210 So.2d 56, 252 
U 176, 

Me.—Interstate Indus, Uniform Rental Service, Inc, v. 
Court Pontiac, Inc., 355 A.2d 913. 

Md.—Addressograph-Multigraph Corp. v. Zink, 329 
A,2d 28, 273 McI. 277. 

NJf,—Johnson v, Johnson, 224 A,2d 23, 92 N,J.Super. 


Factors considcretl 

* Ala.—Highlantls Vnderwriters Ins. Co. v. Elegant Inns, 
Inc.. 361 So.2d 1^. 
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43,40. U,S.—Kuniansky v. D. If. Overmyer Wafo^ 
house Co., C.A.Ga., 406 F,2d 818, app. after 
remand 419 F.2d 1280, cert. den. 90 S.Q. 1697, 
398 U.S. 905. . ... 

Oa.—Moon v, Georgia Power Co,*. 194 S.E2d 348, 127 
Ga.App. 524. 

Kan.—Groittsky v. Atihs As^r. Co., 408 P.2d 697, 195 
Kap. 62^. 

ta.—Miller V. Patterson, App., 240 So.2d 22., 

iQo, y,,i;i^ran4 Co,, )ino., 240 

AlWft' ta defembBt 

(2) Ga.—Pitman v. Dixie Omamtoital Iron Co., 177 

S.E.2d 147, ^122 O^ApP’ 'W4. 

U.S.-Raiiger Coi^, bp. v. Prim^ William 
County kehota CA,VH; 60S mt ' 



Or.^iHer V. Ferrtley, 570 P.2d U78, 280 Or. 333, 
Held iu violatioii af public policy a« coustitating 
penalty 

U.S.—Missouri Pao. R. Co. v. Wtnbum Tile M^. Co., 
CA.Ark.. 461 F.2d 984. 

Absence of mutuality 

Utab-Bpanish Fork PaoS^ag <So. v. House of 
Meats, Inc., $08 F,2d 1186,124 UtMP 312^ 
Defomlnatiom by |dry ^ „ 

Fla.—Ne^inbc v. Bouth Florida 
Inc., App.. 340 So,:^ 1 

*1' “ 1 .if v'*’ 

45. La.—U-Finbh Homes. Inc, v, 202 

N.Y.-Fa!rfield tease CQrp.;y.‘ MttM m ‘ 

44. Cal,—Wiener v. Van Wbtkie, 78 
273 CJ^2d*'774/ j'fi - 
NdMCoben v.^Fal® LawaMdeat laoisTiof 

Const. Ca, CA,La., I® 

mti 
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' Utah--C.JJS. cited in Turtle Management, Inc. v. Hag¬ 
gis Management, Inc., 64-5 P.2d 667, 671. 

Implied terms 

Cal.—Jen-Mar Const. Co. v. Brown, 55 Cal.Rptr. 832, 
247 C.A.2d 564. 

“Legal costs” as not including attorney’s fees 
Ariz.—Coury Bros. Ranches, Inc. v. Ellsworth, 446 
P.2d 458, 103 Ariz. 515. 

General “hold harmless from liability clause” as 
not allowing fees 

La.—Roberie v. Sinclair Refining Co., App., 252 So.2d 
488. 

46.10. Cal.—Heidt v. Miller Heating & Air Condi¬ 
tioning Co.. 74 Cal.Rptr. 695, 271 C.A.2d 135. 
Ga.—Adair Realty & Loan Co. v. Williams Bros. Lum¬ 
ber Co.. 143 S.E.2d 577, 112 Ga.App. 16. 
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47. U.S.—Burgess v. Williamson, C.A.Ala., 506 F.2d 
870. 

. Mid-Continent Tel. Corp. v. Home Tel. Co., 
D.CMiss., 319 RSupp. 1176. 

D.C.—Sankin v. 5410 Conn. Ave. Corp., D.C., 281 
RSupp. 524, affd., C.A., 410 R2d 1060, 133 U.S. 
App.D.C. 361, cert. den. 90 S.Q. 681. 396 U.S. 
1041, 24 L.Ed.2d 685. 

Ga.—Jackson v. Hatch, 155 S.E.2d 676, 115 Ga.App. 
623. 

Ill.—Smith V. Dunaway, 221 N.E.2d 665, 77 lll.App.2d 

1 . 

Kan.—-C.J.S. quoted at length in Brewer v, Home-Stake 
Production Co.. 434 P.2d 828, 830, 200 Kan. 96, 30 
A,L.R.3d 1435. 

Ohio—Columbus Finance, Ina v. Howard, 327 N.E.2d 
654, 42 Ohio St.2d 178, 83 A.L.R.3d 587. 

Tex.—Fitz V. Toungate, Civ.App., 419 S.W.2d 708, err. 
ref. no rev. err.—Carter v. Barclay, Civ.App., 476 
. S.W.2dm 

48. N.y.— CJ5. cited in Russian Church of Our 
Lady of Kazan v. Dunkel, 326 N.Y.S.2d 727, 67 
Misc.2d 1032. Affd, 341 N.Y.S.2d 148, 41 
A,D.2d 746, motion den. 301 N.E2d 555, 33 
N.Y,2d 641, 347 N.Y.S.2d 588, affd. 310 N.E,2d 
307, 33 N.Y.2d 436. 354 N.y.S,2d 631. 

In Ohio, etc. 

Ohk^-Channell v. N.C.R. Emp. Independent Union, 
Z77 NiE2d;85, 2$ Oijm 260. 

Tex.—Fitz V. Toungate, Civ.App., 419 S.W.2d -708, err. 
ref, no rev. err. 

49. Tex.—Markman v. Gaatz, Qv-kpp., 499 S.W.2d 
692, err. ref. no rev. err, , 

53. U.S.—Cordeco Developqwnt Corp, v. Santiago 
Vasquez, C.A.Puerto Wco, 539 R2d 256, cert, 
den. 97 S.Ct. 488, 429 U.S. 978, 50 L.Ed.2d 586. 
56, Fla.—Duncan v. Pullum, App., 198 ,So.2d 658. 
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60.50. Cal.—Brousseau v. Jarrett, 141 Cal.Rptr. 200, 
73 CA.3d 864, 

Mich.—Birou v. Thompson-Brown Co., 241 N,W.2d 
265, 67 Mich.App. 502. 

Minn,—Chris/Rob Realty v, Chrysler Realty Corp., 260 
N,W.2d 456. 

Mo,—Forsythe v. Starnes, App., 554 S.W.2d 100, 
N.Y.—C.J.S. cited in Central Trust Co., Rochester, 
N.Y. V. Goldman, 417 N.Y.S.2d 359, 361, 70 

A. DJ2d 767. app.,dism. 394 N.E2d 290,47 N.Y.2d 
1008, 420 N.Y.S.2d 221. 

61, U.S.—Campus Sweater and Sportswear Co. v, M. 

B. Kahn Const. Co., D.C.S.C, 515 RSupp. 64, 
affd. 644 R2d 877. 

Corpus Juris Secundum cited in Artvale, Inc. v. 
Rugby Fabrics Corp., D.C.N.Y., 232 RSupp. 814, 
826, affd., CA.. 363 R2d 1002. 

Colo.—Elijah v, Fender, 674 P,2d 946. 

Ill.—Smith V. Dunaway. 221 N.E2d 665, 77 Ill.App.2d 
1, 

Mich.—Warren v. McLouth Steel Corp., 314 N.W,2d 
666, n 1 Mich.App. 496, 


Or.—C.J.S. cited in United States Fire Ins. Co. v. 
Chrysler Motor Corp., 505 P.2d 1137, 1143, 264 
Or. 362. 

S.D.—C.J.S. quoted at length in DuPratt v. Black Hills 
Land & Abstract Co.. 140 N,W.2d 386, 389, 81 
S.D. 637. 

Wash.—Sigman v. Stevens-Nortop, Inc., 425 P.2d 891, 
70 Wash.2d 915. 

62. U.S.—C.J.S. cited in Safway Rental & Sales Co. v. 
Albina Engine & Mach. Works, Inc., C.A.Okl., 
343 F.2d 129, 133—Wilshire Oil Co. of Tex. v. 
Riffe, CA.Kan., 409 R2d 1277, 37 A.L.R.3d 
1341. 

Corpus Juris Secundum cited in Artvale, Inc. v. 
Rugby Fabrics Corp,, D.C.N.Y., 232 RSupp. 814, 
826, affd., CA., 363 F.2d 1002. 

Ala.—C.J.S. cited in Highlands Underwriters Ins. v. 

Elegant Inns, 361 So.2d 1060, 1066. 

Cal.—CrtJ.S. cited in De La Hoya v. Slim’s Gun Shop, 
146 Cal.Rptr, 68, 71, 80 CA.3d Supp. 6. 

Colo.—McNeill v. Allen, 534 P.2d 813, 35 Colo.App. 
317. 

D.C.—CJ.S. cited in Safeway Stores v, Chamberlain 
Protective Services, Inc., 451 A. 2d 66, 69. 

CJJS. cited in Biddle v, Chatel, App., 421 A.2d 
3, 7. 

Hawaii—Uyemura v. Wick, 551 P.2d 171, 57 Haw. 102. 
Mass.—M. F. Roach Co. v. Town of Provincetown, 247 
N.E2d 377, 355 Mass. 731, 

Mich.—Petition of State Farm Mut, Auto. Ins. Co., 212 
N.W.2d 821, 50 MicEApp. 71—Dassance v. Nien- 
huis, 225 N.W.2d 789, 57 Mich.App. 422. 

Minn.—First Fiduciary Corp. v. Blanco, 276 N.W.2d 
30—Langcland v. Farmers State Bank of Trimont, 
319 N.W.2d 26. 

Mo.—CJ.S. cited In Johnson v. Mercantile Trust Co. 

Nat. Ass’n, 510 S.W.2d 33, 40. 

Nev.—American Federation of Musicians v. Rena’s 
Riverside Hotel, Inc., 475 P.2d 220, 86 Nev. 695— 
Pearson v. Clucas, 510 P.2d- 629, 89 Nev. 179. 
N.Y.—Conway v. Samet, 300 N.Y.S.2d 243, 59 Misc.2d 
666 . 

S.C.-CJ.S. cited in Addy v. Bolton, 183 S.E2d 708, 
710, 257 S.C. 28. 

Wash.—Sigman v. Stevens-Norton, Inc., 425 P.2d 891, 
70 Wash.2d 915. 

Franks v. Meyer, 487 P.2d 632, 5 Wash.App. 
476. 

Wis.—City of Cedarburg Light and Water Commission 
v. Glens Falls Ins. Co., 166N.W.2d 1^5,'42 Wis.2d 
120 . 

Action Iwpaght f^nst 
Wash.—littiiM V, . Quincy Farm ^mi^ajs, Inc,, 649 
P,2d ^8, 97 Was^.2d 753, / 

Not mandatory that party prevail < 

Colo.—Elijah v. Fender, 674 P.2d'946. 

, .if ; 
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63,5. U.S.—American Oil Co. v. McMullin, CA. 
Utah, 508 R2d 1345. 

Corpus Juris Secundum cited in Artvale, Inc. v. 
Rugby Fabrics Corp., D.CN.Y., 232 F.Supp. 814, 
826, affd., C.A., 363 R2d 1002—Fizzell v., Meeker, 
D.C.MO., 339 RSupp. 624. 

CJ1.S. cited in In re Emergency Beacon Corp., 
Bkrtcy., 48 B.R. 341,-351. 

, Cal.—Gray v, Don Miller & Associates, Inc., 198 Cal. 
Rptr. 551. 674 P.2d 253, 35 C.3d 498. 

Twentieth Century-Fox Film Corp. v. Harbor 
Ins. Co., 149 Cal.Rptr. 313, 85 C.A.3d 105. 
Colo.—Professional Rodeo Cowboys Ass’n, Inc. v. 
Wilch, Smith & Brock, 589 P.2d 510, 42 Colo. App. 
30. 

Mich.—Oppenhuizen v. Wennersten, 139 N,W.2d 765,2 
Mich.App. 288. 

N.Y.-CJ,S, cited in Estate of Rothko, 379 N.Y.S.2d 
923, 977, 84 Misc.2d 830, mod. on oth. grds. 392 
N.Y.S.2d 870, 56 A,D.2d 499, affd. 372 N.E.2d 
291, 43 N.Y.2d 305, 401 N.Y.S,2d 449, on remand, 
407 N.y.S.2d 954, 95 Misc.2d 492. 

Okl.—Griffin v. Bredouw, 420 P.2d 546. 
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Wash.—Vincent v. Parkland Light & Power Co., 49] 
P.2d 692, 5 Wash.App. 684. 

Wyo.—C.J.S. cited in Murray First Thrift & Loan Co. 
V. N-C Paving, 576 P.2d 455, 457. 

Negligence of escrow holdee 

(2) Other instances. 

Cal.—Lang v. Klinger, 110 Cal.Rptr, 532, 34 C.A.3(1 
987. 

Cross action as “prior” 

Tex.—Donnelly v. Young, Civ.App., 471 S.W.2d 88^ 
err. ref. no rev. err. 

Necessity of wrongful conduct and prior action 

Mich.—Petition of State Farm Mut. Auto. Ins, Co„ 212 
N.W.2d 821, 50 Mich.App. 71, 

63.10. U.S.—C.J.S. cited in Southern Nat. Bank of 
Houston V. Crateo, Inc., C.A.Tex,, 458 F.2d 688, 
696. 

Artvale, Inc. v. Rugby Fabrics Corp., D.C.N.Y., 
232 RSupp. 814, affd., C.A., 363 R2d 1002. 

Fla.—C.J.S. quoted in Milohnich v. First Nat. Bank of 
Miami Springs, App., 224 So.2d 759, 762. 

Ga.—Alterman Foods, Inc. v. G.C.C. Beverages, Inc., 
310 S,E.2d 755, 168 Ga.App. 921. 

Md.—Archway Motors, Inc. v, Herman, 394 A.2d 1228, 
41 Md.App. 40. 

Mo.—Johnson v. Mercantile Trust Co. Nat, Ass’n, 510 
S.W.2d 33. 

64. Md.—Fowler v. Benton, 226 A.2d 556, 245 Md, 
540, cert. den. 88 S.Ct. 42, 389 U.S. 851, 19 
L.Ed.2d 119, reh. den. 88 S.Ct. 460, 389 U.S. 996, 
19 L.Ed.2d 505. 

S.D.—C.J,S. quoted at length in DuPratt v. Black Hills 
Land & Abstract Co., 140 N.W.2d 356, 389, 81 
S.D. 637. 

65. Mass.—M. F. Roach Co. v. Town of Province- 
town, 247 N.E2d 377, 355 Mass. 731. 

Factors considered 

Wash.—Manning v, Loidhamcr, 538 P.2d 136, 13 
Wash.App. 766, 

67. Iowa—Peters v. Lyons, 168 N.W.2d 759. 

Md.—Fowler v. Benton, 226 A.2d 556, 245 Md. 540, 
cert. den. 88 S.Ct. 42, 389 U.S. 851, 19 L.Ed.2d 

' 119, reh. den. 88 S.Ct. 460, 389 U.S. 996, 19 

L.Ed.2d 505. 

Or.—Oksenholt v. Lederle Laboratories, App., 625 1?2d 
' 1357, 51 Or.App. 419, mod. on oth, grds., 656 P.2d 
293, 294 Or. 213. 

67.5. D.C.—C.J.S. ci^ in Safeway Stores v. Cham¬ 
berlain Protective Service Inc., 451 A.2d 66, 69. 

67.10, Colo.—Elijah v. Fender, 674 P.2d 946. 

69. Ariz.-Ooggins V. Wright, 526 P.2d 741, 22 Ariz. 
App. 2t7. 
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70. U.$.-:<^.$. cited in Mea^ v. Retail Clerks Int. 
Ass’n, etc., C.A.Cal„ ’^3 F.2d 1371, 1381. 

73. p.C.—CJL^ cited in Safeway Stores y, Chamber- 
lain Protective Services^ j^pe.. 4Sl A,2d 66, 69. 

Mich.—Warren v. McLouth'Stj^ 3)14 N.W.2d 
666, 111 Mich.App. 496, , \ j 

73.5. Ariz,—Fairway Builders, Inc. y. Malpuf towers 
Rental Co., Inc., App., 603 P.'2iJ ’513, 

242. ' ‘ 

§ 51. Interest 

74. Conn.—Kozienicski v. Whitcomb, Com.Pl., 273 
A.2d 895, 29 ConmSup. no. 

75. U.S.—Louisiana & A. Ry, Co. v. Export Drum 
Co., C.A.U. 359 R2d 3U. 

Conn.—Ruscito v, F-Dyne Electronics Co., Inc., 411 
A.2d 1371, 177 Conn. 149. 

Fla.—Town of Longboat Key v. Carl E, Widcll and 
Son, App., 362 So.2d 719. 

Kan.—Sanders v. Park Towne, Ltd., 578 P.2d 1131, 2 
Kan.App.2d 313. , 

Mich.—Vannoy v. City of Warren, 182 N.W,2d 65, 26 
Mich.App. 283, affd. 194 N.W.2d 304, 386 Midi5 
686—Waldrop v. Rodery, 190 N.W.2d 691, 34 
Mich.App, 1. 



25 CJS 79 


Mo—Johnson v. Mercantile Trust Co. Nat. Ass’n, 510 
S.W 2d 33 

NJ.-Grober v. Kahn, 212 A 2d 384, 88 N J Super 
343, revd on oth. grds. 219 A.2d 601, 47 N.J 135 

Tenn—Mid-South Engineering Co v Buchanan, 440 

5 W,2d 600, 59 Tenn App 289. 

Tex—McMillen Feeds, Inc of Tex v. Harlow, Civ 
App, 405 S.W 2d 123, err. ref no rev err ^ 

Moratory interest 
(3) Other matters 

US—Davis Cattle Co., Inc v Great Western Sugar 
Co, D.C.Colo,, 393 FSupp 1165, afifd , C.A, 544 
F.2d 436, cert den 97 S Ct. 1109, 429 U S 1094, 
51 LEd2d 541 

Interest allowable by statute 

U.S—Hollywood Golf Estates, Inc v Nello L. Teer 
Co . C A Fla , 353 F 2d 485 
Ryan v Ford Motor Co, DC Mich, 334 
FSupp 674. 
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75.5. Conn —Cecio Bros., Inc v. Feldmann, 287 
A 2d 374, 161 Conn 265. 

Kan—Herman v City of Wichita, 612 P 2d 588, 228 
Kan 63 

Mich —Vantioy v. City of Warren, 182 N W.2d 65, 26 
Mich App 283, affd. 194 NW.2d 304, 386 Mich 
686 

Tex.—Sherrill v. Phillips, Civ.App, 405 SW.2d 627, 
err ref no rev. err 

75.10. Hawaii—Rodrigues v State, 472 P 2d 509, 52 
Haw. 156, 283 

Terms of contact controlling 

Wis.—Klug & Smith Co v Sommer, 265 N W.2d 269, 
83 Wis.2d 378, 

75,25. U.S.—C.J.S. cited in Fanning & Doorley 
Const. Co V. Gligy Chemical Corp , D C.R 1, 305 
F.Supp, 650, 670—W. D. Rubnght Co. v Interna¬ 
tional Harvester Co., D C.Pa, 358 F Supp. 1388— 
U.S. for Use of E & R Con.st. Co., Inc v Guy H. 
James Const. Co., 390 F.Supp 1193, affd, U.S. v, 
Guy H James Const Co., D.C Tenn, 489 F 2d 
756 

Conn —Bertozzi v. McCarthy, 323 A 2d 553, 164 Conn. 
463, 

Namerow v. Colangelo, Cir.A.D, 262 A.2d 187, 

6 Conn.Cir. 9 

No award to person making excessive, uncon¬ 
scionable demand 

U.S —Aviation Associates of Puerto Rico v Dixon Co., 
D.CPa., 333 F.Supp. 982. 

Proper element as matter of law 

N.M.—Shaeffer v. Kelton, 619 P,2d 1226, 95 N.M 182 

Tex —Black Lake Pipe Line Co, v Union Const. Co, 
Inc., Civ.App, 520 S W.2d 486, revd, on oth. grds., 
Sup., 538 S.W.2d 80. 

75.30. U.S.—W.D. Rubright Co. v. International 
Harve.ster Co., D.C.Pa., 358 F.Supp, 1388—Paul 
Hardeman, Inc. v. Arkamsas Power & Light Co., 
D.C Ark., 380 F.Supp. 298. 

Cal.—Elliano v. Assurance Co. of America, 119 Cal. 
Rptr. 653, 45 C.A.3d 170. 

Kan,—Phelps Dodge Copper Products Corp, v. Alpha 
Const. Co., 455 P.2d 555, 203 Kan. 591, 

Mo.—Protection Mut. Ins. Co v, Kansas City, App., 
551 S.W 2d 909 

Tex.—Laredo Hides Co., Inc. v. H & H Meat Products 
Co„ Inc., Civ App., 513 S.W.-2d 210, err. ref. no 
rev. err 

Wis.—Wyandotte Chemicals Corp v, Royal Elec. Mfg. 
Co„ Inc., 225 N W,2d 648. 66 Wi.s 2d 577. 

75,35, Not award of punitive or exemplary 
damages 

Cal.—Nordahl v. Franzalia, 121 Cal Rptr. 794, 48 
C.A.3d 657. 
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77. Ariz—All American School Supply Co v Sla- 
vens, 609 P2d 46, 125 Anz 231 
Cal —Surety Sav & Loan Ass’n v National Auto & 
Cas Ins Co, 87 Cal Rpti 572, 8 C A 3d 752 
Conn —Harbor Const Corp v D v Frione, & Co, 
255 A 2d 823, 158 Conn 14. 

Del —Levien v Sinclair Oil Corp, Ch , 314 A.2d 216, 
affd, Del, 332 A 2d 139 

Kan —Shapiro v Kansas Public Emp Retirement Sys¬ 
tem, 532 P2d 1081, 216 Kan. 353 
La —Delta Paving Co. v Woolndge, App, 209 So 2d 
581, application den. 210 So.2d 56, 252 La 176 
N Y —New York State Thruway Authority v Hurd, 
294 N Y.S 2d 357, 31 A D 2d 563, affd 250 N E 2d 
335, 25 N Y2d 150, 303 NYS2d 51—Rachlin & 
Co V Tra-Mar, Inc , 308 N Y.S 2d 153, 33 A D.2d 
370. 

Jamaica Sav Bank v Giacomantonio, 300 N Y 
S 2d 218, 59 Misc2d 704 

N.C —Pipkin v Thomas & Hill. Inc, 236 S.E 2d 725, 
33 N C.App 710, affd. m part revd in pait on oth 
grds 258 S E 2d 778, 298 N.C 278, 4 A L.R 4th 
667 
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78. U S.—Hubler Rentals, Inc v Roadway Exp, Inc , 
D C Md,, 459 F.Supp 564, affd. in part, revd in 
part on oth grds, C A , 637 F 2d 257 

Cal.—Camrosa County Water Dist v Southwest Weld¬ 
ing & Mfg Co.. 123 Cal Rptr 93, 49 C A 3d 951 
Wib—W. G Slugg Seed & Fertilizer, Inc v. Paulsen 
Lumber, Inc., 214 N W.2d 413, 62 Wis.2d 220 

Damages held liquidated 
(1) Wash —Beedle v General Inv. Co, 469 P.2d 233, 
2 Wash App. 594. 

Whether a sum of money has been 
liquidated may be useful in determin¬ 
ing whether interest is proper element 
of damages but it is not a controlling 
factor;"^®^ 

78.5. Conn —Schribner v O’Brien, Inc, 363 A,2d 
160, 169 Conn. 389. 

79. Anz.—King Realty, Inc. v, Grantwood Cemeter¬ 
ies, Inc., 417 P 2d 710, 4 Ariz.App. 76. 

80. N Y.—Levy v. Par 3 Golf Development Corp. of 
Amenca, 426 N Y S.2d 49, 74 A.D.2d 865, app 
dism. 409 N.E2d 994, 50 N Y.2d 912, 431 N.Y. 
S.2d 522. 

84. U.S.—W. D Rubnght Co, v. International Har¬ 
vester Co., D.C Pa., 358 F.Supp 1388 

Conn,—Bertozzi v, McCarthy, 323 A.2d 553, 164 Conn. 
463. 

Minn.—Parkside Mobile Estates v. Lee, 294 N.W.2d 
327. 

Tex.—Space City Const Co. v. Gifford-Hill & Co, Cr., 
468 S W.2d 897. 

Laches 

(4) Other statements. 

U.S.—U.S. V. Russell Elec. Co, DC NY., 250 F.Supp 

2 . 

Error not committed 

Tex.—^Warren v. Denison, Civ App,, 563 S.W 2d 299 

85. Conn.—Namerow v. Colangelo, Cif.A D, 262 
A 2d 187, 6 Conn.Or. 9, 

86. U.S.—FormigJi Corp. v. Fox, D.C.Pa., 348 
F.Supp, 629. 

D C.—Noel V. O’Brien, App., 270 A 2d 350. 
Particular statutes construed 
(4) Other matters 

Mich.—Cataldo v. Winshall Inc, 142 NW.2d 28, 3 
Mich.App. 290. 

N.Y.—Gellman v. Hotel Corp. of America, 260 N.Y. 
S.2d 154, 46 Misc.2d 521—Gordon v Board of Ed. 
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of City of New York, 274 N Y.S 2d 543, 52 
Misc2d 175. 

N.C —Tennessee Carolina Transp, Inc, v Stnek Corp, 
196 S.E 2d 711, 283 N.C 423, 83 ALR3d 636, 
app after remand 210 S.E.2d 181, 286 NC 235, 
app after remand 223 S E 2d 346, 289 N.C 587, 
op withdrawn 231 S.E 2d 597, 291 NC. 618, app. 
after remand 231 SE2d 597, 291 N C. 618, stating 
Pennsylvania law 
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87. Kan—C.J.S. cited in Lightcap v Mobil Oil 
Corp, 562 P2d 1, 16, 221 Kan 448, cert den 98 
S Ct 228, 434 U S 876, 54 LEd 2d 156 

89. U S —Triangle Elec Supply Co. v Mojave Elec 
Co, DC Mo., 238 FSupp 815, 

Ga—C.J.S. quoted in Buck Creek, Industries Inc v 
Crutchfield & Co, 210 S E,2d 32, 33, 133 Ga.App 
80 

90.5, Hawaii—City and County of Honolulu v. Kam, 
402 P 2d 683, 48 Haw. 349 

91. N.M,—Kennedy v Moutray, 572 P.2d 933, 91 
NM 205 
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95. Miss —C.J.S. cited in New South Corp. v God- 
ley. 301 So 2d 307, 310 

99. Fla,—Commodore Plaza at Century 21 Condo¬ 
minium Ass’n, Inc. v Cohen, App., 350 So 2d 502 

2. Ariz—C.J.S. cited in Fairway Builders, Inc v 
Malouf, etc., App, 603 P2d 513, 536, 124 Ariz 
242 

8. La —C-B Const Co., Inc. v. Kilpatrick, App., 366 

So 2d 990 

Damages from supplier of defective roofing ma¬ 
terials 

Md —Certain-Teed Products Corp v. Goslee Roofing & 
Sheet Metal, Inc, 339 A.2d 302, 26 Md.App. 452. 

9. Md —Charles Burton Builders, Inc v. L & S 

Const. Co , 271 A 2d 534. 260 Md 66. 
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12. La.—Irby Steel v W. R. Fairchild Const. Co., 
Ltd, App , 270 So.2d 233 

12.15. Mo.—Herbert & Brooner Const Co. v. Gold¬ 
en, App, 499 S.W,2d 541. 

12,60. Tex.—McDaniel v Tucker, Civ.App., 520 
S.W 2d 543. 

13. U S —Calumet Federal Sav, and Loan Ass’n of 
Chicago V Lake County Trust Co„ C A Ind., 509 
F2d 913 

Glazer v. Glazer. D.C La., 278 FSupp. 476 

Colo.—York Plumbing & Heating Co. v. Groussman 
Inv Co, 443 P 2d 986, 166 Colo. 382. 

III.—Plepel V Nied, 435 N.E,2d U69, 62 Ill.Dec. 197, 
106 IIl.App 3d 282. 

N.D,—C.J.S. cited in North Am. Pump Corp. v. Clay 
Equipment Corp., 199 NW.2d 888. 898—C.J.S. 
cited in Stee v “L” Monte Industries, Inc., 247 
N W.2d 641, 646. 

Or.—State, By and Through' State Land Bd. v, Corvallis 
Sand & Gravel Co, 526 P 2d 469, 18 Or,App 524, 
mod on oth. grds., 536 P,2d 517, 272 Or. 545, op 
clarified, reh den 538 P.2d 70, 272 Or 545, vac 
on oth grds 97 S Ct. 582, 429 US. .363, .50 
LEd.2d 550, on remand 582 P.2d 1352, 283 Or 
147, 

Wis—W. G. Slugg Seed & Fertilizer, Inc. v. P.iulsen 
Lumber, Inc., 214 N.W,2d 413, 62 Wis,2d 220. 
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13.5, Cal.™Macombei v State, 58 Cal.Rptr. 393, 250 
CA2d 391 

Ind.—Indiana Tel. Corp v. Indiana Bell Tel. Co., Inc,, 
358 NE2d 218, 171 Ind App 616, mod on oth. 
grds 360 N E 2d 610, 171 Ind.App. 616 

14. U.S.—Glazet v Glazer, D.C La., 278 F.Supp 476 
—Cutten V. Allied Van Lines, Inc., D.C.Cal., 349 
F.Supp 907, affd, C.A., 514 F2d 1196—W, D 
Rubright Co. V. International Harvester Co , D.C 
Pa., 358 F.Supp, 1388. 
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Conn.—Southern New England Contracting Co. v. 
State, 345 A.2d 550, 165 Conn. 644, 

Ga.—Norair Engineering Corp. v. Saint Joseph’s Hospi¬ 
tal, Inc., 249 S.E.2d 642, 147 Ga,App. 595. 

Ind.—Indiana Tel. Corp. v. Indiana Bell Tel. Co., Inc., 
358 N.E.2d 218, 171 Ind.App. 616, mod. on oth. 
grds, 360N.E.2d 610, 171 Ind.App. 616. 

Wash.—J & J Elec.. Inc. v. Gilbert H. Moen Co.. 516 
P.2d 217, 9 Wash.App. 954. 

Damages capable of ascertainment by calcula¬ 
tion 

N.D.—North Am. Pump Corp. v. Clay Equipment 
Corp., 199 N.W.2d 888. 
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14.5. Tex.—Gulf States Paint Co. v. Komblee Co., 
Qv.App., 390 S.W.2d 356, err. ref. no rev. err. 

15, U.S.—k!!olonial Refrigerated Transp., Inc. v. 
Mitchell. C.A.Tex.. 403 F.2d 541. 

Tex.—Orkin Exterminating Co. v. Gulf Coast Rice 
Mills, Civ.App.. 362 S.W.2d 159, err. ref. no rev. 
err., cert. den. 84 S.Ct. 170, 375 U.S. 894, 11 
L.Ed.2d 123, app. dism. 84 S.Ct. 175, 375 U.S. 57, 
11 L.Ed.2d 122—^McDaniel v. Tucker, Civ.App., 
520 S.W.2d 543. 

Held not duplication of damages for decline of 
\alue of property dmting period of delay in 
processing 

Tex.-“R. G. McClung Cotton Co. v. Cotton Concentra¬ 
tion Co., Civ.App., 479 S.W.2d 733, err. ref, no rev. 
err. 

16. S.C.—CJ.S. cited in L-J, Inc. v. South Carolina 
State Hiwy. Dept., 242 S.E.2d 656, 670, 270 S.C. 
413.- 

18.10. Tex.—Parks v. Benson Co., Builders, Civ. 
App., 393 S.'W.2d 700, err. ref. no rev. err. 
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20. U.S.-Glazer v. Glazer, D.C.U, 278 F.Supp. 476. 

Cal.—Coleman Engineering Co. v. North Am. Aviation, 

Inc., 55 C^.Rptr. 1, 420 P.2d 713, 65 C2d 396. 

Worthington Corp. v. El Chicote Ranch Proper¬ 
ties, Limited, 63 Cal.Rptr. 203, 255 C.A.2d 316. 

Mo.~CJjS. cited in Burger v. Wood. 446 S.W.2d 436, 
444, 

Or.—Krieg v, Union Pac. Land Resources Corp., 525 
P.2d 48, 269 Or. 221. 

21. Cal.—Worthington Corp. v, El Chicote Ranch 
Properties, Limited; 63 Cal.Rptr. 203, 255 C.A.2d 
316—West V. Holstrom, 67 Cal.Rptr. 831, 261 
C.A.2d 89. 
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24. Cal.—Worthington Corp. v. H Chicote Ranch 
Properties, Limited. 63 Cal.Rptr. 203, 255 C.A.2d 
316, 

25, U.S.—Lodge 743, Intern. Ass’n of Machinists, 
AFL-CIO V. United Aircraft Corp., D.C.Conn., 
336 F.Supp. 811. 
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32. U.S.—Colonial Refrigerated Transp,, Inc, v. 
Mitchell, C.A.Tex.. 403 F.2d 541. 

Fla.—Srybnik v. Ice Tower, Inc., App., 183 So.2d 224. 

N.Y.-7-C.3,S. cited in Rtwhester Carting Co. v. Levitt, 
326 N.E.2d 808, 810, 36 N,Y.2d 264, 367 N.V.S.2d 
242. 

Buffalo Oil Terminal, Inc. v. William B. Kim- 
ntins & Sons, Inc., 248 N.Y.S.2d 499, 42 Misc.2d 
499, affd. 260 N.Y.S.2d 621, 23 A.a2d 970—Wil- 
coxon V. Sun Oil Co., 267 N.Y,S.2d 956, 49 
Misc.2d 5891, 

32.5, Tortious interference with business rela¬ 
tionship 

Fla.—Kennedy v. George Cully Real Estate, Inc., App., 
336 So.2d 484. 

33, U.S.—Petition of Marina Mercanle Nicaraguense, 
S.A., D.CN.Y,, 248 F.Supp, 15, 


N.D.—John Deere Co. v. Nygard Equipment, Inc., 225 
N.W.2d 80. 

Tex.—Gulf States Paint Co. v. Komblee Co., Civ.App., 
390 S.W.2d 356, err. ref. no rev. err.—McDaniel v. 
Tucker, Civ.App., 520 S.W.2d 543. 
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34. U.S.—Polglase v. Greyhound Lines, Inc., D.C. 
Md., 401 F.Supp. 335. 

Fla.—Kennedy v. George Cully Real Estate, Inc., App., 
336 So.2d 484. 

Pa.—Girard Trust Com Exchange Bank v. Brinks, Inc., 
220 A.2d 827, 422 Pa. 48—Marrazzo v. Scranton 
Nehi Bottling Co., 263 A.2d 336, 438 Pa. 72. 

36. U.S.—Nager Elec. Co. v. Charles Benjamin, Inc., 
D.CPa., 317 F.Supp. 645, affd., C.A., 466 F.2d 
588. 

42. U.S.—Hussey Metals Division of Copper Range 
Co. V. Lectromelt Furnace Division McGraw Edi¬ 
son Co., D.CPa., 417 F.Supp. 964, affd., C.A., 556 
F.2d 566. 

Pa.—Marrazzo v. Scranto Nehi Bottling Co., 263 A.2d 
336, 438 Pa. 72. 
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43. Vt.—Pettingill v. Kdton. 207 A.2d 245, 124 Vt. 
472. 

44. U.S.—La Capria v, Compagnie Maritime Beige, 
D.C.N.Y., 286 F.Supp. 980, affd. in part, revd. in 
part on oth. grds., C.A., 427 F.2d 244—^Nager 
Elec. Co. V. Charles Benjamin, Inc., D.C.Pa., 317 
F.Supp. 645, affd., C.A., 466 F.2d 588. 

Conn.—Schribner v. O’Brien, Inc., 363 A.2d 160, 169 
Conn. 389. 

Vt.—Wells V. VilUge of Orleans, Inc., 315 A.2d 463, 
132 Vt 216. 

45. Conditions existing wben injury inflicted 

Tex.-Recd v. Fulton, Civ.App., 384 S.W.2d 173, err. 

ref. no rev. err. 
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55. Statutory actions for multiple damages 

(2) Interest not due on trebled portion of judgment. 

U.S.—DeLaughter v- Borden Co., C.A.La., 431 F.2d 
1354. 

56.5. Wash.—Blake v. Grant, 397 P.2d 843, 65 
Wash.2d 410. 

59. Pa.—Marrazzo v. Scranton Nehi Bottling Co., 263 
A.2d 336, 438 Pa, 72. 

60. U.S.—Morales v. Dampskibs A/S Flint, D.C. 
N.Y., 264 ^.Supp. 829, affd. 370 E2d 569—W. D. 
Rubright Co. y. Intamatipnal Harvester Co., D.C. 
Pa., 358 F.Supp. 1388. 

N.Y.—Raman v. artmnmdum Co„ 295 N.y.S.2d 534, 
31 A.D.2d 552. 

Gillespie v. Great Atlantic & Pac. Tea Co,, 255 
N.Y.S.2d 10, 44 Misc.2d 670, affd. 276 N.Y.S.2d 
372, 26 A.D.2d 953, mod. on oth. grds. 235 N.E.2d 
911, 21 N,y.2d 823, 288 N.Y.S.2d 907—GeHman 
V. Hotel Corp. of America, 260 N.Y.S.2d 154, 46 
Misc.2d 521—Lindwall v. Talent Cab Corp., 273 
N.Y,S,2d 261, 51 Misc.2d 381. 

62. U.S.—La Capria v. Compagnie Maritime Beige, 
D.C.N.Y., 286 F.Supp. 980, affd. in part, revd. in 
part on oth. grds., C.A., 427 F.2d 244. 
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66. Interest held not allowable under circum¬ 
stances 

U.S.—Nager Elec. Co. v. Charles Benjamin, Inc., D.C. 
Pa., 317 F.Supp. 645, affd., C.A., 466 F.2d 588. 

66.5, U.S.—Aviation Associates of Puerto Rico v. 
Dixon Co., D.CPa,, 333 F.Supp, 982. 

Del,—-Conestoga Chemical Corp. v. F. H. Simonton, 
Inc., 269 A.2d 237. 

N.J.—Bayer v. Airlift Intern., Inc., 268 A.2d 548, 111 
N.J.Super. 461, 

N.Y.—Buffalo Oil Terminal, Inc. v. William B. Kim- 
mins & Sons, Inc,. 248 N.y.S.2d 499, 42 Misc.2d 
499, affd. 260 N,y.S,2d 621. 23 A.D.2d 970. 
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68. N.Y.—Hillsley v. State Bank of Albany, 263 N.Y 
S.2d 578, 24 A.D.2d 28. 

70. Kan.—Aetna Cas. and Sur. Co. v. Hepler State 
Bank. 630 P.2d 721, 6 Kan.App.2d 543, 23 A.L 

R. 4th 841. 
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75. Tex.—Ancira-Winton Chevrolet, Inc. v. Wilker- 
son, Civ.App., 507 S.W,2d 854, err. ref. no rev. 
err. 

However, interest has been held recoverable for both 
injury and loss of use. | 

Ind.—New York Cent. R. Co. v. Churchill, 218 N.E.2d ; 

372, 140 Ind.App. 426. | 

77.5. U.S.—Watsontown Brick Co. v. Hercules Pow- : 
der Co., D.C.Pa., 265 F.Supp. 268, affd., C.A., 387 | 
F.2d 99—Tampa Elec. Co. v. Stone & Webster ^ 
Engineering Corp., D.C.Fla., 367 F.Supp. 27. > 

§ 54. -In Equity I 

page 806 

83.50. U.S.—CJ.S. cited in Walker v. Continental 
Life & Accident Co., C.A.Ariz., 445 F.2d 1072, 
1076. 

Chris-Craft Industries, Inc. v. Piper Aircraft 
Corp., D.C. N.Y., 384 F.Supp. 507, affd. in part, 
vac. in part, on oth. grds. C.A„ 516 F,2d 172, revd 
on oth. grds. 97 S.Ct. 926, 430 U.S. 1, 51 L.EcL2d 
124, reh. den. 97 S.Ct. 1668, three cases, 430 U.S. 
976, 52 L.Ed.2d 371. 

§ 55. Other Pecuniary Losses 
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91.50. U.S.—Hlodan v. Ohio Barge Line, Inc., C.A, 
Miss., 611 F.2d 71. 

Fla.—Mutual Emp. Trademart v. Silverman, App., 202 
So.2d 826. 

La.—McFarland v, Cathy, App., 349 So.2d 486 d^ 
dining to follow Valence v. Louisiana Power and 
Light Company, 50 So.2d 847. 

Ohio—Inglis v. American Motors Corp., 209 N.E.2d 
583, 3 Ohio St.2d 132. 

’ S.C.—Hughey v. Ausbom, 154 S.E.2d 839, 249 S.C. 
470, 25 A.L.R.3d 1406. 

Reduced value of corporate stock 

U.S.—Terry v. Yancey, CA.Va., 344 F.2d 789. 

Ind.—Benson v. Warble, 235 N.E2d 230, 146 Ind.App. 
307. 

Time lost during preliminaiy negotiation of con¬ 
tract not recoverable 

Mo.—Hough V. Jay-Dee Realty A Inv., Inc., App., 401 

S. W.2d 545. 

Cost of audit 

N.M.—Bank of N.M. v. Rice; 429 P.2d 368, 78 N.M. 
170, app. after rentand 440 P.2d 790, 79 N.M. 115. 

Loss of enjoyment of life 
Wyo.—Mariner v. Marsden, 610 V,24 6, 15 A.L.R.4th 
276. 

92. N.Y.—CJ.S. quoted ^ Raymond Le Oha$d Inc. 

V. Vincent Buick, Inc., 353 N.Y.S.2d 151,' 77 

Misc.2d 1024. 

Tex.—Sherwin-Williams Co. v. Perry Co., Civ.App., 424 
S.W.2d 940, err. ref, no rev. err.. Sup., 431 S.W.2d 
310. 

Impairment of reputation not shown 
U.S.—Pemberton v. OvaTech, Inc., C.A.Minn., 669 
F.2d 533. 

More appropriate to tort action 
N.Y.—Raymone Le Chase, Inc. v. Vincent Buick, Inc., 
353 N.y.S.2d 151, 77 Misc.2d 1024. 

93. U.S,—Johnson v. Four States Enterprises, Inc., 
D.CPa., 355 F.Supp. 1312, affd., C.A., 495 F.2d 
1368. 

Cal.—Seely v. White Motor Co., 45 Cal.Rptr. 17, 463^ 
P.2d 145, 63 C.2d 9. , ; 

N.M.-Bank of N.M. v. Rice, 429 P.2d 368* 78 RM. 1 
170, app. after remand 440 P.2d 790, 79 N.M. 115. 
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N Y —C.J.S. quoted in Raymond Le Chase, Inc v 
Vincent Buick, Inc, 353 N Y S.2d 151, 152, 77 
Misc2d 1024. 

Special circumstances must be alleged in plead¬ 
ings 

N Y.—Raymond Le Chase, Inc v Vincent Buick, Inc , 
353 N Y S 2d 151, 77 Misc 2d 1024. 

94. US—Murphy v Landsburg, D C.Pa , 58 F.R D 
165, affd , C A , 490 F 2d 319, cert den. 94 S Ct 
1941, 416 U.S 939, 40 L.Ed 2d 289 

95. U S —Vitex Mfg Corp v Caribtex Corp, C A 
Virgin Islands, 377 F 2d 795 

96. Idaho—Just’s, Inc. v Arrington Const Co , Inc , 
583 P 2d 997, 99 Idaho 462 

§ 56. Disease and Physical Impair¬ 
ment 
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I. Ark—Arkansas-Missouri Power Co. v Deal, 566 

S.W.2d 747, 263 Aik 645. 

5. Ill.—Messina v. City of Chicago, 212 N E 2d 320, 

64 Ill.App2d 171 

6. U.S—Martin v US., DCAnz, 471 FSupp. 6 
Conn—Jerz v. Humphrey, 276 A.2d 884, 160 Conn. 

219 

Tex.—Cavitt v. Jetton’s Greenway Plaza Cafeteria, Civ. 
App., 563 S.W.2d 319 

Wash —Parris v Johnson, 479 P 2d 91, 3 Wash App. 
853. 

Wis.—Jones V. Fisher, 166 N W.2d 175, 42 Wis.2d 209. 
Impairment occasioned by miscarriage 
Miss—Occhipinti v. Rheem Mfg. Co, 172 So 2d 186, 
252 Miss 172. 

Particular impairments or disabilities 

(5) Loss of life’s enjoyment 

U.S.—Pierce v. New York Cent. R, Co., C.A Mich., 409 
F.2d 1392, on remand, D.C, 304 F.Supp. 44. 

Nice V. Chesapeake «& 0. Ry Co., D.C.Mich., 
305 FSupp 1167 

No recovery for inability to participate in civil, 
charitable and social activities 
La.—Ellis V. Coleman, App , 309 So.2d 716 
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8. Loss of unborn child, etc. 

(2) Considered as affecting extent of injunes. 

U S.—Stafford v. Roadway Transit Co., D.C.Pa., 70 
F.Supp. 555, motion ref 73 FSupp 458, affd. m 
part and revd, in part on oth. grds-, C.C.A., 165 
F.2d 920. 

Miss.—Occhipinti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss 172 

9. Pa.—Lebcsco v. Southeastern Pennsylvania Transp. 
Authority, 380 A.2d 848, 251 Pa Super. 415. 

10. U.S.—Aretz v. U.S , D.C.Ga , 456 F Supp. 397, 
affd., C.A., 604 F.2d 417, on reh. 635 F.2d 485, 
certified ques ans. 280 S.E.2d 345, 248 Ga, 19, 
affd. and remanded 660 F.2d 531. 

II. Mere inconvenience not element of dam¬ 
ages 

Miss.—Allen v. Edwards, 217 So.2d 284. 

113. Ky.—Carlson v. McElroy, App., 584 S.W.2d 
754. 

11.10. La—Weileman v Forst, App., 188 So 2d 657. 
Mo.—Driver v. Anheuser, App., 397 S.W 2d 11. 
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12. Del.—Drozdov v. Webster, 345 A.2d 895. 

14. US.—Downic v. U.S. Lines Co., CA.Pa., 359 
F.2d 344, cert. den. 87 S.Ct. 201, 385 U.S. 897, 17 
L.Ed.2d 130—Tyminski v. U.S., C.A.NJ., 481 
F.2d 257. 

Corpus Juris Secundum quoted in Downie v. 
United States Lines Co., D.C.Pa., 231 F.Supp, 192, 
195, revd, on oth, grds., C.A,, 359 F.2d 344, 

14.5. U.S—McNeill v. U.S., D.C.S.C., 519 FSupp, 
283. 


N.C.—Morrison v Stallworth, 326 S E 2d 387, 73 N.C 
App. 196 

§ 57. - Disfigurement 

16. La—Granata v. Simpson, App, 181 So 2d 791 

Pa.—Rogers v. Moody, 242 A 2d 276, 430 Pa 121. 

Permanent disfigurement 

Neb.—Stapleton v Norvell, 225 N W2d 409, 193 Neb 
71 

In Kentucky 

(I) U S,—Traylor v. U.S , C A Ky., 396 F 2d 837, 

app, after remand 418 F.2d 262 

“Disfigurement” defined 

Ill.—Rapp V Kennedy, 242 N.E2d 11, 101 Ill.App.2d 
82 

Disfigurement of girl lessening prospect of mar¬ 
riage 

U S —Drayton v Jiffee Chemical Corp., D C Ohio, 395 
F.Supp 1081, motion den 413 F.Supp 834, mod. 
on oth. grds., CA. 591 F.2d 352 
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17. W Va —Simmons v. City of Bluefield, 225 S E.2d 
202, 159 WVa. 451, 88 A.LR3d 105, reh den. 

§ 60. Impairment of Mental Facul¬ 
ties 

19. U S.—^Tmnerholm v Parke Davis & Co, D.C. 
N.Y, 285 FSupp- 432, affd., C.A., 411 F.2d 48 

§ 62. Physical Pain and Suffering 
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25. U.S—Downie v U.S. Lines Co, CA.Pa., 359 
F 2d 344, cert, den 87 S Ct 201, 385 U S 897, 17 
L.Ed.2d 130—Adams v. U.S, C.A Cal., 393 F.2d 
903—^Jenkins v Averett, C.A N.C, 424 F.2d 1228 
—Dennis v Central Gulf S.S Corp., C A.La., 453 
F.2d 137, cert, den 93 S.Ct. 286, 409 US 948, 34 
LEd.2d 218. 

Davenport v, U.S., D.C.S.C., 241 F Supp. 320— 
Davenport v. U.S D.C.SC, 241 FSupp. 792— 
Culley v. Pennsylvania R. Co, DC Del, 244 
FSiipp 710, stating Maryland law—Wright v 
Charles Pfizer & Co, D.C.S.C, 253 FSupp. 511— 
Kapuschinsky v. U.S., D C S C, 259 F Supp 1— 
Platis V. U.S., D.CUtah, 288 F.Supp. 254, affd , 
C.A., 409 F 2d 1009—Martella v Great Atlantic & 
Pac Tea Co., D.CPa., 299 F.Supp 1256, affd., 
C.A.. 418 F.2d 1246—Muller v. Lykes Bros. S.S 
Co., D.CLa., 337 F.Supp. 700, affd, C.A., 468 
F.2d 951—Martinez v. Star Fish & Oyster Co., 
Inc., DC.Ala, 386 F.Supp. 560 

Anz.—Myers v. Rollette, 439 P.2d 497, 103 Ariz. 225, 
app after remand 474 P.2d 196, 13 Ariz,App. 72, 
45 A.L R 3d 336. 

Allen V, Devereaux, 426 P.2d 659, 5 Ariz.App 
323. 

Colo.—Bushnell v. Sapp, 571 P2d 1100, 194 Colo. 273 

Conn—Camp v. Booth, 273 A.2d 714, 160 Conn. 10. 

Del.—C.J.S. cited in Mills v. Telenczak, 345 A 2d 424, 
426. 

Guthridge v. Pen-Mod, Inc., Super., 239 A.2d 
709. 

Ga —Blanchard v. Westview Cemetery, Inc, 211 S E 2d 
135, 133 Ga,App. 262, mod. on oth grds., remd 
216 S.E 2d 776, 234 Ga. 540, on remand 218 S E.2d 
463, 135 GaApp 706. 

Hawaii—Bachran v. Monshige, 469 P.2d 808, 52 Haw. 
61. 

Iowa—C.J,S. cited in Schnebly v Baker, 217 N.W.2d 
708, 725, app after remand 221 N.W2d 739. 

La.—Nelson v. Hawkins, App, 244 So.2d 656—Kilgore 
v Allstate Ins. Co, App, 245 So.2d 537, 

Mich.—Cooper v. Christensen, 185 N.W,2d 97, 29 
Mich, App 181. 

Miss.—Occhipinti v Rheem Mfg Co, 172 So.2d 186, 
252 Miss 172—First Nat. Bank v. Langley, 314 
So.2d 324, 77 A.L R.3d 570. 
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Mo —Jurcich v General Motors Corp., App, 539 
S.W 2d 595, 

NH.—Haney v. Burgin, 208 A 2d 448, 106 N.H. 213, 
NJ.—Reale v Wayne Tp, 332 A 2d 236, 132 N,J Su¬ 
per 100 

NM—Rutledge v Johnson, 465 P2d 274, 81 NM. 
217. 

Pa—City of Philadelphia v Shapiro, 206 A 2d 308, 416 
Pa 308, 11 A.L R 3d 1241 
Sharpe v Steel, 208 A 2d 43, 205 Pa Super. 95. 
Koedel v Johnston, 114 P L J 125 
Tex —Lee v Andrews, Civ App, 545 S.W.2d 238, err. 
dism 

Wis —Jones v Fisher, 166 N W 2d 175, 42 Wis 2d 209. 
Multiple injuries mean multiple damages 
La—Talley v. Employers Mut Liability Ins. Co., App, 
181 So.2d 784, wnt ref 181 So.2d 783, 248 La 785. 
Ineffective sterilization 

Del—Coleman v Garrison, Super , 281 A.2d 616, app. 
dism 298 A 2d 320, mand. conf to 327 A 2d 757, 
affd 349 A 2d 8. 

Effect of pain as key consideration 
U S —Martin v M/V War Admiral, C.A La., 507 F.2d 
1093. 

Separate and distinct item of damage 
Mmn.—Busch v Busch Const, Inc., 262 N W 2d 377 
Impairment of capacity to enjoy life duplicative 
Wash —Blodgett v Olympic Sav and Loan Ass’n, 646 
P.2d 139, 32 Wash App 116 
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26, S.D.—C.J.S. cited in Plank v Heings, 156 
NW2d 193, 200, 83 SD 173. 

26.5, Permanency of injuries as factor 

U.S.—Thompson v National R R. Passenger Corp., 
CA.Tenn., 621 F.2d 814 Cert, den 101 S Ct. 611, 
449 U.S 1035, 66 L.Ed.2d 497. 

Colo—Short v. Downs, 537 P.2d 754, 36 Colo App. 
109. 

27, Miss.—Allen v. Edwards, 217 So 2d 284 
N.C—Alltop V. J. C Penney Co, 179 S.E.2d 885, 10 

N.C.App 692, cert, den 182 S.E2d 580, 279 N.C 
348. 

Wis.2~Piorkowski v. Liberty Mut. Ins Co, 228 N.W,2d 
695, 68 Wis.2d 455, 

28, Ill —Marshall-Putnam Farm Bureau, Inc v. Shav¬ 
er, 299 N.E.2d 10, 12 Ill App 3d 402 

30, Md.—Bugg v. Brown, 246 A.2d 235, 251 Md. 99 
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31. Miss —First Nat. Bank v. Langley, 314 So 2d 324, 
77 A L.R.3d 570 

Tex.—Landreth v. Reed, Civ.App., 570 SW.2d 486. 

32.5. Ariz.—Allen v Devereaux, 426 P2d 659, 5 
Ariz App. 323. 

Hawaii—Bachran v, Monshige, 469 P 2d 808, 52 Haw 
61. 

Ind,—City of Evansville v Rinehart, 233 N E.2d 495, 
142 Ind.App 164 

La.—Reeves v Louisiana & A Ry Co, App., 304 
So.2d 370, writ den.. Sup, 305 So.2d 123 
Mass —Cuddy v L & M Equipment Co., 225 N.E.2d 
904, 352 Mass 458. 

N M.—Rutledge v Johnson, 465 P2d 274, 81 NM. 
217 

Or.—Skultety v. Humphreys, 431 P 2d 278, 247 Or. 
450—Nelson v. Tworoger, 472 P.2d 802, 256 Or 
189. 

W.Va.—Simmons v City of Bluefield, 225 S.E 2d 202, 
159 W.Va. 451, 88 A.L.R.3d 105, reh den. 

33. U.S.—Skibinski v. Waterman S.S Corp., D.C 
N.Y, 242 F.Supp. 290. affd., CA., 360 F.2d 539, 
cert den. 87 S.Ct 2027, 387 U S. 921, 18 L.Ed.2d 
975. 

Anz.—Allen v. Devereaux, 426 P.2d 659, 5 Ariz.App. 
323. 

Neb.—Jindra v S.M.S. Trucking Co, 192 N W,2d 139, 
187 Neb. 502. 

W.Va.—Jordan v. Bero, 210 S.E.2d 618, 158 W.Va. 28, 
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Proof of permanent injury held not re<|uisite to 
recovery 

Or.~Skultety v. Humphreys, 431 P.2d 278, 247 Or. 
450. 

Reasonable time even though permanency not 
claimed 

Conn.—Safeco Ins. Co. of America v. Santagata, Super., 
284 A.2d 132, 29 Conn.Sup. 300. 

33.5. Hawaii—Bachran v. Morishige, 469 P.2d 808, 
52 Haw. 61. 

Me.—Michaud v. Steckino, 390 A.2d 524. 

Tex.—Applebaum v. Michaels, Civ.App., 384 S.W.2d 
148, err. ref. no rev. err. 

35. Ariz.—Allen v. Devereaux, 426 P.2d 659, 5 Ariz. 
App. 323. 

37. D.C.—Bogen v. Green, App., 239 A.2d 154, 

§ 63. Mental Pain and Suffering 

-page 815 

38. U.S.—Wright v. Charles Pfizer & Co.. D.C.S.C.. 
253 F.Supp. 811—Hendry v. U.S., D.C.N.Y., 280 
F.Supp. 27, affd. in part, den. in part, C.A., 418 
F,2d 774. 

Colo.—DeCicco v. Trinidad Area Health Ass’n, 573 
P.2d 559, 40 Colo.App. 63. 

Conn.—^Anonymous v, Hospital, 398 A.2d 312, 35 
Conn.Sup. 112, 

Ga.—Westview Cemetery. Inc. v. Blanchard, 216 S.E.2d 
776, 234 Ga. 540, on remand 218 S.E.2d 463, 135 
Ga.App. 706. 

Iowa—C.J5. cited in Schnebly v. Baker, 217 N.W.2d 
708, 725, app. after remand 221 N.W.2d 739. 

Mich.—^Jankowski v. Mazzotta, 152 N.W.2d 49, 7 
Mich.App. 483, 

Miss.—Occhipinti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss. 172—First Nat- Bank v. Langley, 314 
So.2d 324, 77 A.L.R,3d 570. 

N.J.—Gray v. Serruto Builders, Inc., 265 A.2d 404, 110 
N.J.Supcr. 297. 

N.M.—Rutledge v. Johnson, 465 P.2d 274, 81 N.M. 
217. 

N.Y.—State Division of Human Rights v. Merante, 343 
N.Y.S.2d 378, 41 A.D.2d 973. 

Or.—Wampler v. Palmerton, 439 P.2d 601, 250 Oh 65. 

Pa.—Carcioft v. Cotter, 114 P.LJ. 85. 

Va—CJf5. cited in, Bruce v. Madden. 160 S.E.2d 137. 
141, 208 Va. 636-,-Btgley v. Weaver. 180 S.E2d 
686 , 211 Va 779. 

Wis.—Vinicky v. Midland Mut. Cas. Ins. Co., 151 
N.W.2d 77, 35 Wia 246, 

In Loui^hma 

(3) Other statements. 

U.S.-Johns 6 n v. U,S., D.C.Ark., 271 F.Supp. 205, 
applying Louisiana law. 

La.—Nickens v. McGehee, App., 184 So.2d 271, writ 
ref. 186 So.2d 159, 249 U. 199—Taylor v. Allstate 
Ins. Co., App., 205 So,2d 807—Trahan v. Florida 
Gas Transmission Co., App., 208 So.2d 550—Mon- 
teleone v. Boh Bros. Const. Co., App., 217 So.2d 
754—Lawson v. Coca-Cola Bottling Co. of Lake 
Charles, App., 287 So.2d 804, writ den.. Sup., 290 
So.2d 908. 

Emotional distress as form of injury resulting 
ft'om tortious conduct 

Cal,—Gautier v. General Tel. Co., 44 Cal.Rptr. 404, 
234 C.A.2d 302. 

Mental anguish deflned 

U.S.—Hernandez v. U.S.. D.C.Tcx.. 313 F.Supp. 349.' 

ObjeedTe symptoms required 

Wash.—Corrigal v. Ball & Dodd Funeral Home, Inc., 
577 P.2d 580, 89 Wash.2d 959. 

Not allowed for employment discrimination 

U.S.—Shah V. Mt. Zion Hospital and Medical Center, 
CA.Cal., 642 F.2d 268, 
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39, Cal.—Crisci v. Security Ins. Co. of New Haven, 
Conn., 58 Cal.Rptr. 13, 426 P. 2 d 173, 66 C 2 d 
425. 


Del.—Guthridge v. Pen-Mod, Inc., Super., 239 A.2d 
709. 

Invasion of privacy 

Ariz.—Fernandez v. United Acceptance Corp., 610 P.2d 
461, 125 Ariz. 459. 

Kan.—Monroe v. Darr, 559 P.2d 322, 221 Kan. 281. 

No causal connection 

La.—Brown v. Grigsby, App., 394 So.2d 847. 

40. La.—Sharp v. St. Tammany Parish Hospital, 
App., 190 So.2d 500. 

Ind.—CJJS. cited in Charlie Stuart Oldsmobile, Inc. v. 
Smith. 357 N.E.2d 247, 253, 171 Ind.App. 315, reh. 
369 N.E.2d 947, 175 Ind.App. 1. 

Double recovery impermissible 
Mich.—Kewin v. Massachusetts Mut. Life Ins. Co., 263 
N.W.2d 258, 79 Mich.App. 639, affd. in part, mod. 
in part on oth. grds. 295 N.W.2d 50, 409 Mich. 
401. 

Factors enumerated 

N.J.—Lemaldi. v. De Tomaso of America, Inc., 383 
A.2d 1220, 156 N.J.Super. 441. 

In the absence of specific knowledge 
of the plaintiffs unusual sensitivity, 
there may be no recovery for a hyper¬ 
sensitive mental disturbance where a 
normal individual would not be affect¬ 
ed under the circumstances 

43.5, Mich.—Daley v. LaCroix, 179 N.W.2d 390, 384 
Mich. 4. 

Miss.—Aldridge v. Johnson, .318 So.2d 870. 

Va.—Hughes v. Moore. 197 S.E2d 214, 214 Va. 27. 

page 817 

44. Pa.—Alexander v. Knight, 25 D, & C.2d 649, 
affd. 177 A.2d 142, 197 Pa.Super. 79—Carciofi v. 
Cotter! 114 P.L.J. 85. 

§ 64. _ As Independent Ground 
of Recovery 

51. U.S.—Compagnie Nationale Air France v. Casta- 
no, CA.Puerto Rico, 358 P.2d 203—Petition of 

U. S., CA.Mass., 418 F.2d 264. 

Cosgrove v. Beymer, D.CDel., 244 F.Supp. 824 
-Soldinger v. U.S., D.CVa., 247 F.Supp. 559— 
Bishop V. Byrne, D.CW.Va., 265 F.Supp. 460-Pe.. 
tititm of U5., D.C.N.C., 303 F.Supp. 1282—Molter 

V. D.S,, 0,CRi., 312 F.Supp. 1080"-Greitzer v. 

U. S. Nat: Bank, D.GX^al., 326 EBupp, 762—Kahle 

V. Gk)sser Bros., Inc., IXC,Pa., 326 ,P.Supp. 985, 
C.A., affit 462 F.2d 815. 

Ala.—Taylor v, Baptist Medical Center, Inc;,'400 So.2d 
-369. 

Cal.—Gautier v. General Tel. Co., 44 Cal.Rptr. 404, 
234 C.A.2d 302—Vanoni v. Western Airlines, 56 
Cal.Rptr, 115, 247 C.A.2d 793-Comblith v. First 
Maintenance Supply Co., 74 Cal.Rptr. 216, 268 
CA.2d 564—Leasman v. Beech Aircraft Corp., 121 
aiRptr. 768, 48 C.A.3d 376. 

D.C.—Brown v. Potomac Elec. Power Co., D.C, 236 
F.Supp. 815. 

Harrison v. Canada Dry Corp., App., 245 A. 2d 
642—Gilper v. Kiamesha Concord, Inc., App., 302 
A.2d 740. 

Fla.—Gilliam v. Stewart, 291 So,2d 593—Herlong Avia¬ 
tion, Inc. v. Johnson, 291 So.2d 603. 

Idaho—Summers v. Western Idaho Potato Processing 
Co.. 479 P,2d 292, 94 Idaho 1 . 

Ill.—Woodill v. Parke Davis & Co., 402 N,E.2d 194, 37 
IllDec. 304, 79 I11.2d 26. 

Ind,—Charlie Stuart Oldsmobile, Inc, v. Smith, 357 
N,E2d 247, 171 Ind.App. 315, reh. 369 N.E.2d 
947, 175 Ind.App. 1. 

Ky.—Hetrick v, Willis, 439 S.W.2d 942. 

La.—Duet v. Cheramie, App., 176 So.2d 667—Dorsey 
v. Iberia Parish Police Jury, App. 3 Cir., 411 So.2d 
1249, writ den., Sup., 413 So.2d 909—Nassar v. 
Fletcher, App. 4 Cir., 413 So.2d 533, writ den., 
Sup., 420 So. 2 d 170. 
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i 

Mich —Manic v. Matson Oldsmobile-Cadillac Co., 148 I 
N.W.2d 779. 378 Mich. 650. | 

Manie v, Matson Oldsmobile-Cadillac Co., 139 I 
N.W.2d 776, 2 Mich.App. 315, affd. 148 N.W.2d 
779, 378 Mich. 650. 

Minn.—Langeland v. Farmers State Bank of Trimont, 

319 N.W.2d 26. 

Mo.—Williams v. School Dist. of Springfield R-12, 447 
S.W.Zd 256. 

Mont.—First Nat. Bank in Miles City v. Nunn, 628 
P.2d 1110. 23 A.L.R.4th 193. 

N.H.—Perkio v. Prunier, 436 A.2d 72, 121 N.H. 871. i 
N.J.—Koenig v. General Foods Corp., 403 A.2d 36, 168 
N.J.Super. 368. 

N.Y.—Weicker v. Weicker, 237 N.E2d 876, 22 H.YM 
8 , 290 N.Y.S.2d 732. 

Ostrer v. American Mayflower Life Ins. Co. of 
New York, 287 N.Y.S.2d 316, 29 A.D.2d 745- 
Markowitz v. Fein, 290 N.Y.S.2d 128, 30 A.D.2d 
515, motion dism. 244 N.E.2d 873, 23 N.Y,2d 800, [ 
297 N.Y.S.2d 303. 

Napolitano v. Town of Chili, 263 N,Y.S.2d 367, | 
47 Misc.2d 920, Affd. 288 N.Y.S.2d 868 . 29 
A.D.2d 845—Lincoln First Bank of Rochester v. 
Barstro & Associates Contracting, Inc., 374 N.Y. 
S.2d 485, 49 A.D.2d 1025. 

N.C.—Alhop v. J. C. Penney Co., 179 S.E.2d 885, 10 
N.CApp. 692, cert. den. 182 S.E.2d 580, 279 N.C 
348. 

Ohio—Held v. Red Malcuit, Inc., 231 N.£.2d 356, 12 
Ohio Misc. 158. 

Okl.—Richardson v. J. C, Penney Co., Inc., App., 649 
P.2d 565. 

Pa.-Knaub v. Gotwalt, 79 York 188, affd. 220 A.2d 
646, 422 Pa. 267. 

Tex.—Air Florida, Inc. v. Zondler, App. 5 Dist., 683 
S.W.2d 769, declining to follow Baptist Hospital of 
Southeast Texas, Inc. v, Baber, 672 S.W.2d 296. 
Wash.—Logan v. St. Luke’s General Hospital, 400 P.2d 
296, 65 Wash.2d 914. 

Wis,—D.R.W. Corp. v. Cordcs, 222 N.W.2d 671, 65 
Wi5.2d 303. 

Only in extreme cases, etc, 

Tenn.—Medlin v. Allied Inv. Cp., 398 S.W.2d 270, 217 
Tcnn. 469. 

Towing car away by mistake 

Or.—Melton v. Allen, 580 P.2d 1019, 282 Or. 731. 
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51.5. U.S.-Oros 8 v. U.S., C.A.S.D., 676 R2d 295, 
app. after remand 723 E2d 609. ' 

D’Ambra v, U.S.. D.C.R.I.. 354 F.Supp. 810, 
affd., C.A., 481 F.2d 14, cert. den. 94 S.Ct. 592, 

414 U.S. 1075, 38 LEd.2d,482, affd., 518 f. 2 d 275. 
Ariz.—Deno v. Tmnsamerica Title Ins. Co„ App., 617 

P.2d ?5, 126 Ar^z. 527. 

D.C.—Rothypnbprg v, Aero Mayflpweir Transit Co., Inc., 
D.C. 495 F.Supp. 399^ 

Fla.—Metropolitan Life Ips, Co. v. McCarson, 467 * 
So.2d 2T7, disapprovfng' Gmuer v. Gamer, 426 
So. 2 d 972. ’ 

Iowa—Meyer v. Nottger, 241 Nt.W.2d 9 ill. 
La.-i-Commercial Credit COrp. 385 

So.2d 1246. = > * 

Me.—Vicnire v. Ford Motor Credit Co., 401 A.2d l4^ 
N.Y.—Corso v. Crawford E>og and cat Hospital, Inc., 

415 N.Y.S.2d 182, 97 Misc,2d 530. 

Pa.—^Stribling v. deQuevedo, 432 A.2d 239, 288 Pa.Sus)' 
per. 436. 

Tex.—Trevino v. Southwestern Bel! Tel. Co., Civ.App,, 

582 S,W.2d 582. 

Federal Tort Claims Act 

U.S.—Kohn V. U.S., D.CN.Y., 591 F.Supp. 568, affd, 

760 F.2d 253. 

General tort principles applicable 

Hawaii—Rodrigues v. State, 472 P.2d 509. 52 Haw. 156, ; 

283—Leong v. Takasaki, 520 P.2d 758, 55 Haw, 

398. ” > ^ v 

Restatement mie 5" 

Colo.-Town 8 V. Anderson, 579 P.2d H63, 195 

517. . ' '"j/ 
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Severe emotional injuries only 
III _Kaiserman v Bnght» 377 N E.2d 261, i8 Ill Dec 
108, 61 Ill App.3d 67 

Physical impact or threat thereof unnecessary 
U S —Perdue v. J C. Penney Co, Inc , D C N Y , 470 
FSupp 1234. 

Ill—Rahn v Gerdts, 3 Dist, 455 N E 2d 807, 74 
Ill.Dec, 378, 119 Ill.App 3d 781. 

Iowa—Wainbsgans v. Price, 274 N.W 2d 362 
Wash—Corngal v Ball & Dodd Funeral Home, Inc, 
577 P 2d 580, 89 Wash 2d 959 

Age discrimination in employment 
U S —Wise V Olan Mills Inc of Texas, D C Colo, 485 
FSupp 542 

Physical injury not necessary 
Ala —Taylor v Baptist Medical Center, Inc , 400 So 2d 
369 

La—Badgett v. Keith, App 2 Cir, 415 So.2d 337, 
Minn—Hubbard v. United Press Intern., Inc., 330 
N W,2d 428. 

Rule of text now followed in California 
Cal —Molien v. Kaiser Foundation Hospitals, 167 Cal 
Rptr. 831, 616 P2d 813, 27 Cal 3d 916, 16 A.L. 
R4th 518 

Unreasonable collection means 
Hawaii—Chedester v. Stecker, 643 P.2d 532, 64 Haw. 
464 

Employees Retirement Income Security Act of 
1974 

US,—Bobo V. 1950 Pension Plan. DCNY, 548 
FSupp. 623, 

51.10. US—Galelia v. Onassis, DCNY, 353 
FSupp. 196, affd. in part, revd in part on oth. 
grds, CA., 487 F2d 986—Luna v City and 
County of Denver, D C.Colo, 537 F.Supp 798 
Conn —Montmieri v Southern New England Tel. Co , 
398 A 2d 1180, 175 Conn. 337, 1 A.LR.4th 209. 
Ind.—Charlie Stuart Oldsmobile, Inc. v. Smith, 357 
N.E2d 247, 171 Ind App, 315, reh 369 NE2d 
947, 175 Ind.App. I 

La.—Martinez v, U.S. Fidelity and Guaranty, App., 4 
Cir, 412 lSo.2d 109, am, on oth grds,, Sup., 423 
So.2d 1088. 

Me.—Vicnire v. Ford Motor Credit Co., 401 A 2d 148. 
Freedom from mental disturbance a protected 
interest 

U S.—Campbell v. Westmoreland Farm, Inc., D.C. 
N.Y., 270 F.Supp. 188, app. dism., C.A, 403 F.2d 
939. 

Hawaii—Rodrigues v State, 472 P.2d 509, 52 Haw. 156, 
283 

Iowa—Northrup v. Miles Homes, Inc. of Iowa, 204 
N.W.2d 850 

Interference with vacation 
US—Wiggs V Courshon, D.C Fla., 355 F.Supp 206, 
app dism, CA., 485 F.2d 1281. 

52. U.S—Soldinger v U.S., D.C.Va, 247 F.Supp 
559—Leahy v. Morgan, DC.Iowa, 275 FSupp, 
424—Ferrell v Chesapeake &. Ohio Ry, Emp 
Hospital Ass’n, D.C.Va, 336 F.Supp 833 
Ariz.—Patton v First Federal Sav, and Loan Ass’n of 
Phoenix, 578 P.2d 152, 118 Anz. 473. 

Ark —Dalrymple v Fields, 633 S W.2d 362, 276 Ark 
185. 

Cal.—Alcorn v. Anbro Engineering, Inc., 86 Cal.Rptr 
88, 468 P.2d 216, 2 C.3d 493. 

Spackman v Good, 54 Cal.Rptr. 78, 245 C.A.2d 
518—Golden v, Dungan, 97 Cal.Rptr. 577, 20 
C.A.3d 295. 

Fla—Korbin v. Berlin, App., 177 So 2d 551—City of 
Deland v. Florida Transp & Leasing Corp., App., 
293 So,2d 800—Stetz v. American Cas. Co. of 
Reading, Pa., App., 368 So 2d 912 
Ga.—Barry v. Baugh, 143 S.E2d 489, 111 Ga.App 813, 
23 A.L.R.3d 645—Massey v, Perkerson, 201 S.E.2d 
830, 129 Ga.App. 895—Blanchard v. Westview 
Cemetery, Inc., 211 S.E,2d 135, 133 Ga.App 262, 
mod. on oth. grds., remd 216 S.E2d 776, 234 Oa, 
540, on remand 218 S.E 2d 463, 135 Ga.App 706, 
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Idaho—Nalder v. Crest Corp. 472 P2d 310, 93 Idaho 
744 

Ill—Swanson v Swanson, 257 NE2d 194, I2I Ill 
App 2d 182 

Ind—Kroger Co v Beck, 375 N E.2d 640, 176 Ind 
App 202 

Kan—Dawson v. Associates Financial Services Co. of 
Kansas, Inc , 529 P.2d 104, 215 Kan 814. 

La—Thibodeaux v Western World Ins Co, App., 391 
So 2d 24 

Md,—Jones v Hams, 371 A 2d 1104, 35 Md.App 556, 
affd 380 A 2d 611, 281 Md 560, 86 A L R 3d 441 

Mass—Agis V Howard Johnson Co, 355 NE.2d 315, 
371 Mass 140. 

Mich —Fnshett v State Farm Mut. Auto. Ins Co., 143 
NW.2d 612, 3 Mich.App 688—Campos v Olds¬ 
mobile Division, General Motors Corp., 246 
N.W 2d 352, 71 Mich.App. 23. 

Miss—Daniels v. Adkins Protective Service, Inc., 247 
So.2d 710, 48 A.L,R.3d 257~T. G. Blackwell 
Chevrolet Co. v Eshee, 261 So 2d 481—First Nat 
Bank v. Langley, 314 So 2d 324, 77 A L R 3d 570. 

N.J.—Endress v Brookdale Community College, 364 
A 2d 1080, 144 N.J.Super 109. 

N M.—Martinez v. Teague, App., 631 P.2d 1314, 96 
NM 446 

N.Y —Gratton v Baldwinsville Academy and Central 
School, 267 N Y S 2d 552, 49 Misc 2d 329—Blinick 
v Long Island Daily Press Pub. Co, 323 N.Y S.2d 
853, 67 Misc.2d 254, app dism 337 N.Y S 2d 859, 
71 Misc2d 986. 

Or.—Hovis v City of Bums, 415 P 2d 29, 243 Or 607. 

Pa.—D’Ambrosio v Pennsylvania Nat Mut. Cas Ins 
Co., 396 A 2d 780, 262 Pa Super. 331, affd. 431 
A.2d 966, 494 Pa. 501. 

S.D—First Nat, Bank of Jacksonville v Bragdon, 167 
NW.2d 381, 84 SD, 89 

Tex—Fisher v Carrousel Motor Motel, Inc., 424 
S.W.2d 627 

Teledyne Exploration Co v. Klotz, App 13 
Dist., 694 S.W 2d 109, err ref. no rev. err 

Utah—Reiser v Lohner, 641 P,2d 93, 

Va.—Womack v Eldrige, 210 S.E,2d 145, 215 Va 338. 

Wash.—Logan v St. Luke's General Hospital, 400 P.2d 
296, 65 Wash.2d 914. 

W.Va—Sprouse v Clay Communication, Inc, 211 
S.E.2d 674, 158 WVa. 427, 95 A.LR.3d 622, cert, 
den. 96 S.Ct. 145, 423 U.S 882, 46 L.Ed.2d 107, 
reh. den. 96 S Ct. 406, 423 U.S 991, 46 L.Ed 2d 
311. 

Wis.—Wilson v. Continental Ins. Companies, 274 
N.W.2d 679, 87 Wis.2d 310. 

Intentional and outrageous conduct 

(I) U.S,—Wood V. United Air Lines, Inc., C.A.Wyo., 

404 F.2d 162, stating Utah law. 

Cal.—Cornblith v. First Maintenance Supply Co, 74 
Cal.Rptr. 216, 268 C.A.2d 564. 

Mo.—Warrem v. Pamsh, 436 S.W.2d 670—Williams v. 
School Dist. of Spnngfield R-12, 447 SW.2d 256. 

N.Y.—Mubarcz v. State, 453 N.YS.2d 549, 115 
Misc.2d 57. 

(3) Other matters. 

U.S.—Moore v, Greene, C.A Cal., 431 F.2d 584. 

Anz.—Linsenmeyer v Hancock, 533 P.2d 1181, 23 
Anz App. 444 

Ark.—M.B.M Co., Inc. v. Counce, 596 SW2d 681, 
268 Ark. 269. 

Cal —Alcorn v. Anbro Engineenng, Inc, 86 Cal.Rptr. 
88, 468 P.2d 216, 2 C 3d 493—Molien v. Kaiser 
Foundation Hospitals, 616 P 2d 813, 167 Cal.Rptr 
831, 27 Cal.3d 9l6, 16 AXR.4th 518. 

Fletcher v. Western Nat. Life Ins Co., 89 Cal. 
Rptr 78, 10 CA 3d 376, 47 A.L.R 3d 286. 

Colo.—Deming v. Kellogg, 583 P.2d 944, 41 Colo.App. 
264 

D.C.—^Jackson v. District of Columbia, App., 412 A.2d 
948. 

Fla.—Ford Motor Credit Co. v. Sheehan, App,, 373 
So.2d 956 

Idaho—Hatfield v. Max Rouse & Sons Northwest, 606 
P.2d 944, 100 Idaho 840, 


Ill —Palmateer v International Harvester Co, 406 
N.E 2d 595. 40 Ill Dec 589, 85 Ill App.3d 50, affd 
in pan, revd in part on oth. grds 421 N.E 2d 876, 
52 III Dec. 13, 85 I11.2d 124 
Kan,—Dotson v. McLaughlin, 531 P 2d 1, 216 Kan. 
201 . 

La—Steadman v South Central Bell Tel Co., App, 
362 So 2d 1144 

Md—Vance v Vance, 408 A.2d 728, 286 Md, 490. 
Mass—George v Jordan Marsh Co, 268 N.E 2d 915, 
359 Mass 244, 46 A L R 3d 762 
Mo—Golston V. Lincoln Cemetery, Inc., App., 573 
S W.2d 700 

Neb.—Paasch v. Brown, 227 N.W 2d 402, 193 Neb. 
368 

Nev.—Selsnick v. Horton, 620 P.2d 1256, 96 Nev. 944. 
NJ.—Hafner v. Hafner, 343 A.2d 166, 135 N.J Super. 
328. 

N C.—Dickens v. Puryear, 276 S E 2d 325, 302 N.C. 
437. 

Or.—Pakos v. Clark. 453 P.2d 682, 253 Or. 113 
Pa.—Reist v Manwiller, 332 A.2d 518, 231 Pa.Super 
444. 

SC—Hudson v Zenith Engraving Co, Inc., 259 S.E 2d 
-812, 273 S.C 766 

Tenn.—^Johnson v Woman’s Hospital, App., 527 
S.W 2d 133 

Va—Hughes v Moore, 197 SE2d 214, 214 Va. 27. 
Wash —Barr v. Interbay Citizens Bank of Tampa, Fla., 
635 P.2d 441, 96 Wash.2d 692, op changed 649 
P2d 827, 96 Wash.2d 692, stating Florida law. 
W.Va—Harless v First Nat Bank in Fairmont, 289 
S E.2d 692 

Wis —Slawek v. Stroh, 215 N W 2d 9, 62 Wis.2d 295— 
Evrard v Jacobson, App, 342 N.W.2d 788, 117 
Wis.2d 69 

Sending offensive letter 

Ind—Kaletha v. Bortz Elevator Co., Inc., 383 N.E 2d 
1071, 178 Ind App 654 

Entering house 

(2) N.Y.—Nadal v. State, A.D. 2 Dept, 488 N.Y 
S 2d 442. 

Absence of malice 

U.S.—Francisco v Travelers Ins. Co., C.A.Mo., 363 
F.2d 1019. 

Ohio—Umbaugh Pole Bldg. Co., Inc. v. Scott, 390 
N.E.2d 320, 58 Ohio St.2d 282, 12 0.0.3d 279 

Mental or emotional injury directly traceable to 
wrongful act 

U.S.—Campbell v. Westmoreland Farm, Inc., D C. 
N.Y., 270 F.Supp. 188, app. dism. C.A., 403 F.2d 
939 

Ala,—Boone v. Mullendore, 416 So 2d 718 
La —Richard v. Guillory, App , 392 So.2d 777. 

N.J —Lemaldi v. De Tomaso of America, Inc., 383 
A.2d 1220, 156 N.J.Super. 441 
N.Y.—Ramnie v Community Memorial Hospital, 448 
N Y S 2d 897, 87 A D 2d 707 
Or.—Brewer v, Erwin, 600 P.2d 398, 287 Or. 435, 6 
ALR.4th 503, app after remand 658 P 2d 1180, 
61 Or App 642, review den. 662 P 2d 728, 294 Or. 
792. clarified 690 P.2d 1122, 70 Or.App. 709, 
review den. 698 P.2d 964, 299 Or. 31, order with¬ 
drawn 701 P.2d 432, 299 Or 118, op. mod on oth. 
grds and adhered to 705 P,2d 242, 75 0r.App 132, 
review den. 707 P.2d 584, 300 Or. 162. 

Pa.—Speck v. Finegold, 439 A.2d 110, 497 Pa. 77. 
S.C.—Hensley v Heavrin. 282 S.E 2d 854, 277 S.C. 86. 
Requirement that mental distress he severe or 
substantial 

Cal—Fletcher v. Western Nat. Life Ins. Co., 89 Cal. 

Rptr. 78. 10 C.A.3d 376, 47 A.L,R.3d 286. 

Hawaii—Rodrigues v. State, 472 P,2d 509, 52 Haw. 156, 
283. 

Kan.—Roberts v. Saylor. 637 P 2d 1175, 230 Kan 289. 
Or. — Halt V. May Dept. Stores Co., 637 P.2d 126, 292 
Or. 131 
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Requirement that emotional distress be severe 
or substantial 

U.S.--LIoy<i V. LocfTler, D.C.Wis., 539 F.Supp. 998, 
affd., C.A., 694 F.2d 489. 

Me.—Wallace v. Coca-Cola Bottling Plants, Inc., 269 
A.2d 117. 

Wis.—Anderson v. Continental Ins. Co., 271 N.W.2d 
368, 85 Wis.2d 675—Evrard v. Jacobson, App., 342 
N.W.2d 788, 117 Wis.2d 69. 

Recovery not defeated by legitimate motive 

N.Y.—Long V. Beneficial Finance Co. of New York, 
330 N.Y.S.2d 664, 39 A.D.2d 11. 

Sufficiency not shown 

U.S.'—Delesdemler v. Porterie, C.A.La., 666 F.2d 116, 
cert. den. 103 S.Ct. 86 , 459 U.S. 839, 74 L.Ed.2d 
81. 

Ariz.—Patton v. First Federal Sav. and Loan Ass’n of 
Phoenix, 578 P.2d 152, 118 Ariz. 473. 

Cal.—Davidson v. City of Westminster, 185 Cal.Rptr. 
252, 649 P.2d 894, 32 C.3d 197. 

Fla.—Food Fair, Inc. v. Anderson, App., 382 So.2d 150. 

Ill.—Collier v. Wagner Castings Co„ 388 N.E.2d 265, 
26 IllDec. 641. 70 Ill.App.3d 233, affd. 408 N.E.2d 
198, 41 IlLDec. 776, 81 Ill.Td 229. 

Iowa—Poulsen v. Russell, 300 N.W.2d 289. 

La.—Paul V. Ford Motor Co., App., 392 So.2d 704. 

Miss.—Sears, Roebuck & Co. v. Devers, 405 So.2d 898. 

Mo.—Wilt V, Kansas City Area Transp, Authority, 
App., 629 S,W.2d 669—Gibson v. Hummel, App., 
, 688 S.W.2d 4. 

Neb,—Davis v. Texaco, Inc., 313 N.W.2d 221, 210 Neb. 
67. 

N.Y.—Eisenbarth v. Shearson Loeb Rhoades, Inc., 442 
N.y.S.2d 754, no Misc.2d 578—Mubafez v. State, 
453 N.Y.S.2d 549, 115 Misc.2d 57. 

Or.-Linebaugh v. Helvig, 615 P.2d 366, 47 Or.App. 
679. 

Wis.—Evrard v. Jacobson, App., 342 N.W,2d 788, 117 
Wis.2d 69. 

Threats to defendant’s life 

N.Y.—Weisman v. Weisman, 2 Dept., 485 N,y.S.?d 
570, 108 AD,2d 853. 

Intensity and duration considered 

Cal.—Murphy v, Allstate Ins. Co., App., 147 Cal,Rptr. 
565, 83 C.A.3d 38. 

I Immediate incurrence of medical expenses not 
required 

Colo.—Meiter v. Cavanaugh, 580 P. 2 d 399, 40 Colo. 
App. 454. 

Privileged publication 

Cal.—Kilgore v. Younger, 180 Cd.Rptr. 657, 640 P.2d 
793, 30 C.3d 770. 

Actionable per se 

N.Y.—Henaghan v. Dicuia, 2 Dept., 469 N.Y,S.2d 446, 
98 A.D.2d 742. 
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53, Ariz.—Valley Nat. Bank v. Brown, 517 P.2d 1256, 
no Ariz. 260. 

Tex.—Billings v. Atkinson, 489 S.W.2d 858. 

55. U.S.—Ceijan v. Fasula, D.COhio, 539 F.Supp. 
1226, affd. C.A., 703 F. 2 d 559, 

No recovery for birth subsequent to sterilization 
operation 

N.Y.—Sala v. Tomlinson, 448 N.Y.S.2d 830, 87 A.D.2d 
670. 

56. U.S.—Laje v. R. E. Thomason General Hospital, 
C.A.Tex., 665 F.2d 724, reh. den. 670 F.2d 181, 

Or.—Lunda v. Matthews, 613 P.2d 63, 46 Or.App. 701. 

Objective standard 

Ill,—Galvin v. Gallagher, 401 N.E.2d 1243, 37 fllDec. 
150, 81 Ill.App.3d 927. 

Mass.—Payton v. Abbott Labs, 437 N.E.2d 171, 386 
Mass. 540. 

Or.—Hall V. May Dept. Stores Co., 637 P.2d 126, 292 
Or. 131. 

56.5. U.S.—Moore v. Greene, C.A.Cal., 431 F.2d 584. 

Fla.—Food Fair, Inc. v, Anderson, App., 382 So.2d 150. 


57. U.S.—In re Gurda Farms. Inc., D.C.N.Y., 15 
B.R. 868 , 

Cal.—Allen v. Jones, 163 Cal.Rptr. 445, 104 C,A.3d 
207. 

Fla.—Jackson v. Rupp, App., 228 So.2d 916, writ dis¬ 
charged, Sup., 238 So.2d 86 . 

Mass.—Simon v. Solomon, 431 N,E.2d 556, 385 Mass. 
91. 

Miss.—CJ.S. cited in T. G. Blackwell Chevrolet Co. v. 
Eshee, 261 So.2d 481, 485. 

Tenn.—Swallows v. Western Elec. Co., Inc., 543 S.W.2d 
581. 

However, where the theory of recov¬ 
ery is based on the negligent infliction 
of mental distress, monetary damages 
for educational malpractice are not re- 
coverable.^^'^ 

57.5. N.Y.—Village Community School v. Adler, 478 
N.Y.S.2d 546. 124 Misc.2d 817. • 

58. U.S.—Lula v. Sivaco Wire & Nail Co., D.C.N.Y., 
265 F.Supp. 222, stating Pennsylvania law. 

Ga.—Hall County Memorial Park, Inc. v. Baker, 243 
S.E3d 689, 145 Ga.App. 296. 

N.Y.—Lopez V. City of New York, 357 N.Y.S.2d 659, 
78 Misc.2d 575. 

59.5. U.S.—Oblatore v. Brauncr, D.C.Mo., 283 

F.Supp. 761. *' 

Cal.—Leasman v. Beech Aircraft Corp., 121 Cal.Rptr. 
768, 48 C.A.3d 376. 

Ill.—Carlinville Nat. Bank v. Rhoads. 380 N.R2d 63, 
20 IllDec. 386, 63 Ill.App.3d 502. 

La.—Jackson v. St. Landiy Parish School System, App., 
407 So.2d 51, writ den.. Sup,, 412 So.2d 98 and 99. 
Md.—H & R Block, Inc. v. Testerman, 338 A.2d 48, 
275 Md, 36, 81 A.L.R.3d 1107. 

Mass.—^Dziokonski v. Babineau, 380 N.E.2d 1295, 375 
Mass. 555, 

Physical danger and actual fear of physical 
impact 

U.S.—Kahlc V. Glosser Bros., Inc., D.C.Pa., 326 
F.Supp. 985, CA.. affd., 462 E.2d 1295, 375 Mass. 
555, 

Factor in recovery 

Ra.—Butler v. Lomelo, App., 355 So.2d 1208. 

Ga.—Westview Cemetery, Inc. v. Blanchard, 216 S,E.2d 
776, 234 Ga. 540, on remand 218 S.E.2d 463, 135 
Ga.App. 706. 

60. U.S.—Hopper v. U.S., D.CColo,, 244 F.Supp. 
314—Hendry v. U.S., aC.N.Y., 280 F.Supp. 27, 
affd. in part, den. in part, CA., 418 F.2d 774. 
Cal—Crisci v. Security Ins. Co. of New Haven, Conn., 
58 Cal.Rptr. 13, 426 P.2d 173, 66 C.2d 425. 

Ill.—Rosenberg v, Packerland Packing Co., Inc., 370 
N.E2d 1235, 13 IllDec. 208, 55 IlLApp.Sd 959. 
La.—Trahan v. Perkins. App., 197 So.2d 96—Booty v. 
American Finance Corp. of Shreveport, App., 224 
So.2d 512, application den, 226 So.2d 771, 254 La. 
782—Chriss v. Manchester Ins. & Indem* Co., 
App., 308 So.2d 803. 

Me.—Wallace v. Coca-Cola Bottling Plants, Inc., 269 
A.2d 117. 

Md.—Zdgler v. F St. Cbrp., 235 A.2d 703, 248 Md. 
223. 

Tex.—^Sanchez v. Schindler, 651 S.W.2d 249, overruling 
cases to the extent of conflict. 

Simmons v. Jackson, App. 2 Dist., 653 S.W.2d 
935—Baptist Hosp. of Southeast Texas, Inc. v. 
Baber, App. 9 Dist, 672 S.W.2d 296, err. gr. 
Va.—Naccash v. Burger, 290 S.E.2d 825, 223 Va, 406. 
In death actions see C.J,S. Death § 107. 

Showing necessary 

Pa.—Bowman V. Sears, Roebuck & Co., Super., 369 
A.2d 754, 245 Pa.Super. 530. 
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60.5. U.S.—Lula v. Sivaco Wire & Nail Co., DC. 
N.Y., 265 RSupp. 222. 


25 CJS 841 


Cal—Stoiber v. Honeychuck, 162 Cal.Rptr. 194, 101 
CA.3d 903. 

Ky.—Wilson V. Redken Laboratories, Inc., 562 S.W.2d 
633. 

The term “lesion corporelle'" as used 
in an article of the Warsaw Convention 
providing that a carrier shall be liable 
for damages sustained in the event of 
the death or wounding of a passenger 
or other “lesion corporelle"' suffered 
by a passenger includes the concept of 
mental injury as a recovery for dam¬ 
age, even in the absence of a concomi¬ 
tant physical manifestation.^- 

60.10, N.Y.—Palagonia v. Trans World Airlines, 442 
N.Y.S.2d 670, 110 Misc.2d 478. 

61. Ind.—Jeffersonville Silgas, Inc. v. Wilson, 290 
N.E2d 113, 154 Ind.App. 398. 

62. N.Y.—Nestlerode v. Federal Ins. Co., 414 N.Y. 
S.2d 398, 66 A.D.2d 504. 

Tex.—Kaufman v. Miller, 414 S.W,2d 164. 

64. Cal.—Cotrez v. Macias Chi, 167 Cal.Rptr. 905, 
no C.A.3d 640. 

N.Y.—Sala v. Tomlinson, 422 N.Y.S.2d 506, 73 A.D.2d 
724, app. dism. 403 N.E.2d 187, 49 N.Y.2d 701, 
426 N.Y.S.2d 1026. 

Ohio-Carroll v. Lucas, Com.Pl, 313 N.E.2d 864, 39 
Ohio Misc. 5. 

65. Pa.—Knaub v. Gotwalt, 79 York 188. Affd. 220 
A.2d 646, 422 Pa. 267. 

Liability of: 

Pharmacist for cost of rearing child bom after substitu¬ 
tion of other pills for birth control pills see CJ.S. 
Supp. Drugs & Narcotics § 51 
Fhysicans and surgeons for cost of rearing child bom 
following unsuccessful steriization or negligent per¬ 
formance of an abortion see C.J.S. Fhysicans & 
Surgeons § 67 

Action by: 

Infant for wrongful life see CJ.S. Infants § 218. 

Parent for wrongful birth see C.J.S. Parent & Child 
§ 136.5 

§ 65. -Accompanying Physical 

Injury to Person Generally 

66 . U.S.—Robertsen v. State Farm Mut. Auto. Ins. 
Co., D.CS.C., 464 F.Supp. 876. 

Ala.—Gregath v. Bates, Civ., 359 So,2d 404. 

Ariz.—Valley l4at. Bank v. Brown, 517 P.2d 1256, 110 
Ariz. 260, 

D.C-Boumc V. Washburn, C.A., 441 F.2d 1022, 142 
U.S.App.D.C, 332i 

Ill.—Horan v. Klein’s-Sheridan, Inc., 211 N.£.2d 116, 
62 IU.App.24 455, 11 A.L,R.3d 365. 

Ind.—Indiana Motorcycle Ass’n v. Hudson; App., 399 
N.E2d 775. 

La.—Hymcl v. Tom Alexander Bn^erage GO.,' App., 
348 So.2d 104, writ dSn., Sup.. 350 80124 894. 
Mich.—DeCorte v. New York Cent. R. Co„ 140 
N.W.2d 479, 377 Mich. 317. 

N.M.—Higgins v. Hermes, App., 552 P.2d 1227, 89 
N.M. 379, cert. den. 558 P.2d 620, 90 N.M. 8 / 
N.C—Crews v. Provident Finance Co., 157 S.E.2d 381, 
271 N.C 684. 

Johnson v. Johnson, 209 S.E,2d 420, 23 N.C 
App. 449, cert. den. 211 S.E.2d 212, 286 N.C 335. 
Tex.—McAllen Coca Cola Bottling Co,, Inc. v. Alvarez, 
Civ.App., 581 S.W.2d 201. 

Wis,—Newbcrger v. Pokrass, 148 N.W.2d 80, 33 Wis.2d 
569. 

Mental suffering implied 
(1) Tex.—Applebaum v, Michaels, Ov.App., 384 
S,W, 2 d 148, err. ref. no rev. err.—Kingham Messenger 
& Delivery Service, Inc. v. Daniels, Civ,App,, 455 
S.W.2d 270. 
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Miscarriage 

Miss.— Occhjpinti v. Rheem Mfg Co., 172 So 2d 186, 
252 Miss,. 172 

Disfigurement as proper element of damage 
Tex —Texas Farm Products Co. v Leva, Civ.App , 535 
S.W 2d 953. 

Exposing pregnant woman to x-rays 

Ky —Deutsch v Shein, 597 S.W.2d 14! 

Abortion 

NY—Alice D v William M , 450 N.Y S.2d 350, 113 
Misc.2d 940. 

page 822 

67. U S —Downie v U.S Lines Co , C A Pa , 359 
F 2d 344, cert den 87 S Ct. 201, 385 U S 897, 17 
LEd2d 130. 

D C.—Brown v Potomac Elec Power Co., D C., 236 
F Supp. 815 

Ill.-Wood V Mobil Chemical Co., 365 N.E2d 1087, 8 
Ill. Dec. 701, 50 III App 3d 465 
La—Anderson v Welding Testing Laboratory, Inc., 
304 So 2d 351 

N.C.—Wesley v. Greyhound Lines, Inc., 268 S E 2d 
855, 47 N C App 680, review den. 283 S E.2d 136, 
301 N.C 239. 

Pa —Reist V. Manwiller, 332 A 2d 518, 231 Pa Super 
444. 

Injury to, or removal of, fetus; stillbirth 
(4) N.Y.—Endresz v Friedberg, 248 N.E2d 901, 24 
N.Y 2d 478, 301 N Y.S.2d 65. 

Death of unborn child 

Miss.--Occhipmti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss. 172 
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68. U S.—McCulloch v Glasgow, C.A.Miss, 620 
F.2d 47. 

Ind.—Kroger Co. v. Beck. 375 N.E.2d 640, 176 Ind. 
App. 202 

La.^—Chappetta v. Bowman Transp., Inc, App 4 Cir, 
415 So.2d 1019, 

Me.—Culbert v. Sampson’s Supermarkets Inc., 444 
A.2d 433 

69. U.S.—Bullard v. Central Vermont Ry., Inc., C.A. 
Mass., 565 F2d 193. 

Ark.—M.BM Co, me v. counce, 596 S.W.2d 681, 268 
Ark. 269. 

Conn—Camp v. Booth, 273 A,2d 714, 160 Conn. 10. 
D.C.—Brown v. Potomac Elec. Power Co., D.C., 236 
F.Supp 815. 

III.—Outright v City Nat. Bank of Kankakee, 410 
N.E.2d 1142, 44 Ill Dec. 50, 88 IllApp.3d 742, 
Ind.—Kroger Co v. Beck, 375 N.E.Zd 640, 176 Ind. 
App. 202. 

Ky.—Hetrick v. Willis, 439 S.W.2d 942. 

La.—Meshell v. Insurance Co. of North America, App 
3 Cir., 416 So.2d 1383. 

Miss —Sears, Roebuck & Co. v. Young, 384 So.2d 69. 
N Y.—Howard v. Lecher. 366 N.E.2d 64, 42 N.Y.2d 
109, 397 N.Y.S2d 363. 

N C.—Thacker v. Ward, 140 S E.2d 23, 263 N.C. 594, 
cert. den. 86 S.Ct. 134, 382 U.S 865, 15 L.Ed.2d 
104, reh. den 86 S.Ct. 319. 382 U.S. 934, 15 
L.Ed.2d 347. 

Ohio—Columbus Finance, Inc. v Howard, 327 N.E.2d 
654, 42 Ohio St.2d 178, 83 A.L.R 3d 587 
Pa.—Banyas v. Lower Bucks Hospital, 437 A.2d 1236, 
293 Pa.Super 122. 

Va.—Hughes v. Moore, 197 SE2d 214, 214 Va. 27. 
Causal connection; foreseeability 
(4) Other statements. 

U.S.—Campbell v. Westomoreland Farm, Inc., D.C, 
N.Y., 270 F.Supp. 188, app. dism. C.A, 403 F2d 
939. 

Ky.—Deutsch v. Shein. 597 SW.2dT4I 
Mass.—Payton v. Abbott Labs, 437 N.E.2d 171, 386 
Mass. 540. 

71. U.S —Vietnamese Fishermen’s Ass’n v. Knights of 
Ku Klux Klan, D.C.Tex, 518 F.Supp. 993. 
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Mmn —Langeland v Farmers State Bank of Trimont, 
319 NW2d 26 

72. U.S —Downie v US Lines Co., C A Pa., 359 
F.2d 344, cert den 87 S Ct 201, 385 U S 897, 17 
LEd2d 130 

NM—Rutledge v Johnson, 465 P2d 274, 81 N M 
217 

§ 66. - Disfigurement 
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73. U S.—Rapisardi v. United Fruit Co„ CANY., 
441 F2d 1308 

Hernandez v US, D C.Tex,, 313 F.Supp. 349 
La —Orfanello v. Pepsi Cola Bottling Co, App , 290 
So 2d 353, application den. Sup, 293 So 2d 178 
N C —C.J.S. cited in King v Bntt. 148 S E 2d 594, 
598, 267 N C. 594 

R.I.—Arlan v Cervini, 478 A 2d 976 

Self-mutilation 

La.—Alphonso v Chanty Hospital of Louisiana at New 
Orleans, App 4 Cir, 413 So 2d 982, writ den, 
Sup, 415 So 2d 952. 

74. N C.—C.J.S. cited in King v Bntt, 148 S E 2d 
594, 598, 267 N.C 594 

Tex—Pedemales Elec. Co-op , Inc v. Schulz, Civ App., 
583 S.W 2d 882, err ref no rev err 

75. Mental suffering or sense of shame or 
humiliation, etc.' 

(1) Since the publication of the bound volume the 
case of Halladay v. Ingram has been overruled to the 
extent inconsistent, the court holding that mental suffer¬ 
ing, which may include nervousness, grief, anxiety, wor¬ 
ry, shock, humiliation, embarrassment, or indignity, 
arising from consciousness of facial or bodily scar was 
compensable element of damages for personal injunes 
R. I.—Arlan v Cervini, 478 A.2d 976, also clarifying 
Webbier v. Thoroughbred Racing Protective Bu¬ 
reau. Inc, 254 A 2d 285, 105 R.I. 605. 

§ 67. -Accompanying Injury to 

Another 
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75.50. Statutory right 

U.S.—Commercial Union Ins. Co v. Gonzalez Rivera, 
C A,Puerto Rico, 358 F.2d 480 
Mental injury must be contemporaneous with 
physical harm 

Mich —Williams v. Citizens Mut Ins. Co of America, 
290 N.W.2d 76, 94 Mich.App 762. 

76. U.S.—Lula v. Sivaco Wire & Nail Co., D.C.N.Y., 
265 F.Supp. 222—In re “Agent Orange” Product 
Liability Litigation, D.C N Y., 506 F.Supp. 762, 
rearg. den. 534 F.Supp, 1046, mod. on oth. grds. 
100 FR.D. 718, certification den. 100 FR.D. 735, 
hiandamus den C.A., 725 F.2d 858, cert. den. 104 
S.Ct. 1417, 465 U.S. 1067, 79 L.Ed2d 743, on 
reconsideration D.C, 580 FSupp. 690 and 580 
F.Supp 1242, mandamus den CA., 733 F2d 10, 
app dism. 745 F.2d 161. 

Fla.—City Stores Co. v. Langer, App, 308 So 2d 621. 
Ga.—Cotton States Mut Ins. Co v. Crosby, 254 S.E 2d 
485, 149 Ga.App 450, revd, in part on oth. grds. 
260 S.E.2d 860, 244 Ga 456. 

La,—Reid v. Clearfield Cheese Co, Inc., App., 307 
So 2d 115. 

N.J —Gilborges v Wallace, 379 A 2d 269, 153 N.J Su¬ 
per. 121, affd, in part, remd in part 396 A 2d 338, 
78 N.J 342. 

N.Y.—Tobin v Grossman, 249 N E.2d 419, 24 N.Y.2d 
609, 301 N.Y,S.2d 554. 

Wash—Smith v. Rodene, 418 P.2d 741, 69 Wash.2d 
482, am. on oth, grds 423 P,2d 934—Grimsby v 
Samson, 530 P.2d 291, 85 Wash.2d 52. 77 A.L. 
R.3d 436, 

Since the publication of the bound volume, the case of 
Amaya v. Home Ice, Fuel & Supply Co., 379 P.2d 513, 
59 Cal.2d 295, 29 Cal Rptr 33, has been overruled to 
the extent inconsistent, the court holding that damages 
may be recovered for emotional trauma resulting in 
physical injury from plaintiffs witnessing of accident in 


which closely related person is injured by the negligent 
act of defendant if ordinary man should have foreseen 
injury to plaintiff 

Cal—Dillon v Legg, 68 C 2d 728, 441 P 2d 912, 69 
Cal Rptr 72. 29 A L R .3d 1316 
76.5. Compensation for plaintiffs own partic¬ 
ipation m event 

Iowa—Oberreuter v Onon Industries, Inc , 342 N.W 2d 
492 

Recovery only where witness event 
Iowa—Barnhill v Davis, 300 N W 2d 104—Oberreuter 
V Orion Industries, Inc, 342 NW2d 492 
Geographic nearness required 
Iowa—Oberreuter v. Orion Industries, Inc,, 342 N.W 2d 
492—Barnhill v Davis, 300 N.W.2d 104. 

First cousins not “closely related” 

Cal.—Trapp v. Schuyler Const., 2 Dist, 197 Cal Rptr 
411, 149 CA3d 1140. 

77. U S —Beanland v Chicago, R I & P Ry Co , 
C A Mo, 480 F 2d 109—Owens v Childrens Me¬ 
morial Hospital, Omaha, Neb, C A Neb, 480 

Garfield v US. DCWis., 297 F.Supp 891— 
Welsh V. Davis, D.C Mont, 307 F.Supp 416 — 
Young V. Canbbean Associates, Inc, DC Virgin 
Islands, 358 FSupp 1220—White v Diamond, 
D.C Md , 390 F Supp 867 

Ala—Slovensky v Birmingham New.s Co., Inc., Civ., 
358 So 2d 474. 

Cal—Capelouto v Kaiser Foundation Hospitals, 10.3 
Cal Rptr. 8.56, 500 P 2d 880, 7 C .3d 889. 

Powers v Sissoey, 114 Cal Rptr 868, 39 C A 5d 
865 

Fla —Selfe v Smith, App., 397 So 2d 348 
Ill—Corcoian v Village of Libertyville, 383, NE2d 
177, 22 Ill.Dec 701, 73 IIl,2d 316. 

La—Laplace v. Minks» App, 174 So 2d 895, writ ref. 
176 So.2d 452, 248 La 123—Sabatier v Travelers 
Ins. Co, App, 184 So,2d 594—Warr v, Kemp, 
App, 208 So.2d 570—Robertson v Aetna Cas. & 
Sur. Co., App , 232 So 2d 829—Cambnee v. Fern 
Supply Co., Inc, App., 285 So.2d 863—McKey v, 
Dow Chemical Co., Inc, App, 295 So.2d 516— 
Smith v. Manchester Ins & Indem Co., App., 299 
So 2d 517, writ den,, Sup, 302 So.2d 617, 618— 
Hickman v East Baton Rouge Parish, App., 314 
So 2d 486, writ den., Sup ,318 Sto-2d 59—Young v. 
South Central Bell Tel. Co., App. 4 Cir., 412 So.2d 
147 

Md.—Dageforde v Potomac Edison Co., 369 A.2d 93, 
35 Md.App. 37 

Mich —Perlmutter v Whitney, 230 N W.2d 390, 60 
Mich.App 268 

Minn —Stadler v. Cross, 295 N.W.ld 552 
N H—Jelley v Lafiame, 238 A 2d 728, 108 N.H. 471 
N.Y.—Tobin v Grossman, 249 N E.2d 419, 24 N Y.2d 
609, 301 N Y.S.2d 554. 

Pa.—Knaub v Gotwalt, 220 A 2d 646, 42? Pa. 267 

Knaub v. Gotwalt, 79 York 188 Affd 220 A.2d 
646, 422 Pa. 267. 

Tenn.—Burroughs v. Jordan, 456 S W.2d 652, 224 
Tenn 418. 

Vt—Guilmette v Alexander, 259 A 2d 12, 128 Vt 116 

78. U.S.—Garfield v. US., D.CWis, 297 F.Supp. 
891. 

Cal—Mobaldi v Board of Regents of University of 
California, 127 Cal Rptr, 729, 55 CA.3d 798. 

Conn—Anonymous v. Hospital, 398 A 2d 312, 35 
Conn Sup. 112 

La—Duet v. Cheramie, App, 176 So,2d 667. 

N.Y.—Tobin v. Grossman, 291 N Y.S,2d 227, 30 
A.D 2d 229, affd. 249 N E 2d 419, 24 N Y.2d 609, 
301 N.Y.S.2d 554. 

Pa —Bowman v. Sears, Roebuck & Co,, Super, 369 
A.2d 754, 245 Pa Super. 530 
Fear of contracting misdiagnosed disease 
N.Y.—Landon by Landon v New York Hosp., 4H1 
N.E2d 239, 65 N.Y 2d 639, 49] N.Y.S.ld 607. 

No strict liability 

Ill,—Woodill V. Parke Davis & Co., 374 N.Ev 2(1 6H3, 15 
III Dec 900, 58 111 App.3d 349, affd., remd, 402 
N E.2d 194, 37 IIlDec, 304, 79 1112(1 26, 
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Since the publication of the bound volume, the case of 
Amaya v. Home Ice, Fuel & Supply Co., 379 P,2d 513, 
59 Cal.2d 295, 29 Cal.Rptr, 33, has been overruled to 
the extent inconsistent, the court holding that damages 
may be recovered for emotional trauma resulting in 
physical injury from plaintiffs witnessing of accident in 
which closely related person is injured by the negligent 
act of defendant if ordinary man should have foreseen 
injury to plaintiff. 

Cal.—Dillon v. Legg. 68 C.2d 728, 441 P.2d 912, 69 
Cal.Rptr. 72, 29 A.L.R.3d 1316. 

However, it has been held that dam¬ 
ages may be recovered for emotional 
trauma or stress from plaintiffs wit¬ 
nessing of an accident in which a close¬ 
ly related person is injured by a negli¬ 
gent act of defendant if an ordinary 
man should have foreseen injury to 
plaintiff.''®^ 

78.5, U.S.—Iris Betancourt v. J. C. Penney Co., Inc., 
C.A.Puerto Rico, 554 F.2d 1206. 

Cal.—Dillon v. Legg, 69 Cal.Rptr. 72, 441 P.2d 912, 68 
C.2d 728, 29 A.L.R.3d 1316, overiiiling to extent 
inconsistent, Amaya v. Home Ice, Fuel & Supply 
Co., 379 P.2d 513, 59 C.2d 295, 29 CaI.Rptr. 33. 

Hair v. Monterey County, 119 Cal.Rptr. 639, 45 
C.A.3d 538. 

Ga.—Cotton Stat« Mut. Ins. Co. v. Crosby, 254 S.E.2d 
485. 149 Ga.App. 450. Revd. in part on oth. grds. 
260 S.E.2d 860. 244 Ga. 456. 

La.—Hymel v. Tom Alexander Brokerage Co., App., 
348 So.2d 104, writ den., Sup., 350 So.2d 894. 
Mass.—Cimino v. Milford Keg, Inc., 431 N.E.2d 920, 
385 Mass. 323. 

Mich.—Toms v. McConnell, 207 N.W,2d 140, 45 Mich. 
. App. 647. 

N.J.—Friel V. Vineland Obstetrical andl Gynecological 
Professional Ass’n, 400 A.2d 147, 166 NJ.Super. 
.579. 

N.Y.-m!ollesides v. Westinghouse Elec. Corp., 479 N.Y. 

- S.2d 475, U5 Misc.2d 413. • • 

Pa.—Hoffner v. Hodge, 407 A.2d 940, 47 Pa.Cmwlth. 

277, app. dism.. 445 A.2d 104, 498 Pa. 135. 

R.I.—D’Ambra v. U.S., 338 A.2d 524, 114 R.I. 643. 
Recovery of damages; 

In death actions, see CJ,S. Death § jQ7; 

In m 9 tor vehh:ie accidents, see Motor 

Vehicles § 560. , . 

Emotfonal tntunui resultjpg in physical ii^ury 
Cal.—Dillon v. Legg, 69 Cal.Rptr. 72.441 P.2d 912, 68 
C.2d 728, 29 A.L.R.3d 1316, overruling to exten^ 
contrary, Amaya v. Home Ice, Fuel & Sui^ly Co., 
379 P.2d 513, 59 C.2d 295, 29 Cal.Rptr. 33. 

Marital of intimate, familial relationship 
N.J.—Portee v. Jaffee, 417 A.2d 521, 84 N.J. 88. 

Goncalvez v. Patuto, 458 A.2d 146, 188 N.J.Su* 
per. 620. 

Determination of existence of duty 
Cal.—Archibald v. Braverman, 79 Cal.Rptr. 723, 275 
CA.2d 253. 

Iiuury must be subject of sensory perception 
Cal.—Jansen v. Children's Hospital Medical Center of 
East Bay, 106 aiRptr. 883, 31 C.A.3d 22. 

Pa.—Nagy v. Bell Tel, Co. of Pennsylvania, 436 A.2d 
701, 292 Pa.Super, 24. 

Fear for own safety 

U.S.—Young V. Caribbean Associates, Inc., D.C.Virgin 
Islands, 358 F.Supp. 1220. 

Absence of blood relationship no bar to recov¬ 
ery 

Hawaii—Leong v, Takasaki, 520 P.2d 758, 55 Haw, 
398, 94 A.L.R.3d 471. 

Knowledge of plaintiffs presence not necessary 
Hawaii—Leong v. Takasaki, 520 P.2d 758, 55, Haw. 
398—Kelley v. Kokua Sales and Supply, Ltd., 532 
P.2d 673, 56 Haw. 204. 


Defendants conduct is proximate cause of plain- 
• tiffs iiyury 

Hawaii—Leong v. Takasaki, 520 P.2d 758, 55 Haw. 
398. 

Factors considered 

U.S.—Haught V. Maceluch, CA.Tex., 681 F.2d 291, 
reh. den. 685 F.2d 1385. 

Dierker v. Gypsum Transp., Ltd., 606 F.Supp. 
566. 

Conn.—D’Amicol v. Alvarez Shipping Co., Inc., 326 
A.2d 129, 31 Conn.Sup. 164. 

Iowa—Barnhill v. Davis, 300 N.W.2d 104. 

Mich.—Gustafson v. Faris, 241 N.W.2d 208, 67 Mich. 
App. 363. 

Tex.—Landreth v. Reed, Civ.App., 570 S.W.2d 486. 
Wis.—Garrett by Kravit v. City of New Berlin, 362 
N.W.2d 137, 122 Wis.2d 223 (Callow, J., with two 
Judges concurring and three Judges concurring in 
the result.) 

Suddenness 

Cal.—Ochoa v. Superior Court (Santa Clara County), 
216 CaI.Rptr. 661, 703 P.2d 1. 39 C.3d 159 limiting 
Jansen v. Children's Hospital Medical Center, 31 
Cal.App.3d 22, 106 Cal.Rptr. 883. 

Recovery for unmarried cohabitant 
Cal.—Ledger v. Tippitt, 2 Dist, 210 CaLRptr. 814, 168 
C.A.3d 625. 

Unmarried cohabitant cannot recover 
Cal.—Drew v. Drake, 168 Cal.Rptr. 65, 110 C.A.3d 
555. 

Contributory negligence of victim not imputed 
to plaintiff 

Wash.—Meredith v. Hanson, 697 P,2d 602, 40 Wash. 

App. no. 

Awareness of tortious nature unnecessary 
Cal.—Ochoa v. Superior Court (Santa Clara County), 
216 Cal.Rptr. 661, 703 P.2d I, 39 C.3d 159 disap¬ 
proving Hair v. County of Monterey, 45 Cal.App.3d 
538, 119 Cal.Rptr. 639. 

Mobaldi v. Board of Regents of University of 
aiifomia, 127 Cal.Rptr. 720, 55 C.A.3d 573. 

Involuntariness of plaintiffs presence unneces¬ 
sary 

Cal.—Ochoa v. Superior Court (Santa Clara County), 
216 Cal.Rptr. 661, 703 P.2d 1, 39 C3d 159 disap¬ 
proving Justus V. Atchison, 19 Cal.3d 564, 139 
CalRptr. 97, 565 P.2d 122. 

Visual perception not repaired 
U.S.—Bliss v, Allentown Public Library, D.C.Pa., 497 
KS6pp.487. 

Cal.—Krotw V. Graham, CalJRptr. 863, 562 P.2d 

10 ^,’ 19 C.3d .59. V ‘ ' ■ *’ 

Violent and shocking acts 
Nev.—Star v. Rabello, 625 P.2d’90,97 Ncv. 1241' 
Breach of warranty or strict liability required 
Iowa—Walker v. Clark Equipment Co., 320 .N:W.2d 
561, 31 A,L.R.4th 158. 

Criteria 

N.M.—Ramirez v. Armstrong, 673 P.2d 822, 100 N.M, 
538, overruling Curry v. Journal Pub. Co., 41 N.M. 
318, 68 P,2d 168 to the extent dicta conflicting. 

It has been held that damages are 
only recoverable under this rule if the 
plaintiff was in the zone of danger. 

78,6 N.Y.—Bovsun v. Sanperi, 461 N.E.2d 843, 61 
, N.Y,2d 219, 473 N.Y.S.2d 357. 

N.D.—Whetham v. Bismarck Hospital, 197 N.W.2d 
678. 

Mother of stiUbom 

N.Y.—Kahn v. HIP Hosp., Inc., 487 N.Y.S.2d 700, 127 
Misc.2cl 1063. 

Vt.—Vaiilahcourt v. Medical Center Hospital of Ver¬ 
mont, Inc., 425 A.2d 92, 139 Vt. 138. 

This right of recovery for emotional 
trauma has been extended to a close 
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relative arriving immediately after the 
injury/*-but denied to a close relative 
who neither witnesses the accident nor ' 
comes upon the scene.”^*-’^ 

78,10. Cal.—Archibald v. Braverman, 79 Cal.Rptr. 
723, 275 C.A.2d 253. 

Contemporaneous, sensory perception required 
Cal.—Arauz v. Gerhardt, 137 Cal.Rptr. 619, 68 C.A.3d 
937—Parsons v. Superior Coun For Monterey 
County, 146 Cal.Rptr. 495, 81 C.A.3d 506, 5 A.L 
R.4th 826—Hathaway v. Superior Court of Fresno I 
County, 169 Cal.Rptr. 435, 112 C.A.3d 728—Madi- J 
gan V. City of Santa Ana, 193 Cal.Rptr. 593, 145 | 
C.A.3d 607. j 

Tex.—City of Austin v. Davis, App. 3 Dist., 693 S.W.2d 1 
31, err. ref. no rev. err. | 

78.15. No damages where tort committed at 
noncontemporaneous time 
Mich.—Miller v. Cook, 273 N.W':2d 567, 87 Mich.App. 

6 . 

N.J.—Calliari v. Sugar. 435 A.2d 139, 180 N.J.Supcr. 
423. 

Visit in hospital I 

Cal.—Hoyem v. Manhattan Beach City School Dist., 
150 Cal.Rptr. 1, 585 P.2d 851, 22 C.3d 508. 

Wiggins v. Royale Convalescent Hosp., 4 Dist., 
206 CaI.Rptr. 2, 158 C.A.3d 914. 

N.J.—Bischoff v. Kohlrenken, 449 A.2d 1347, 185 NJ. 
Super. 548. 

No damages where tort committed at noncon- 
temporaneous time 

Iowa—Oberreuter v. Orion Industries, Inc., 342 N.W.2<1 
492, 

In at least one jurisdiction, however, 
the rule has been broadly stated that 
recovery for mental anguish is now 
authorized without proof of physical 
injury or conduct worse than negli- 
gence/*-^° and there is no requirement 
that plaintiff be within the zone of 
danger/*'^® or have witnessed the accp 
dent in order to recover for mental 
anguish. 

78.20. Tex.—Sanchte v. Schindler, 651 S.W.2d 249, 
ovoTuUng cases to the extent of conflict. 

Simmons v. Jackson, App, 2 Dkt., 653 S,W.2d 

m , 

78.25, Tex.—Sanchez v. Schindler. 651 S.W.2d 249. 
7830. Tex.—Sanchez v. Schindler, 651 S.W.2d 249. 

79. Conn.—Amodjo v. Cunnisaghjanv 4^8 A.2d 6,182 
Conn, ,80, ,, . 

N.Y.—Lafferty v. Hospital, 

429 N.E2d 789, 54 N.Y.2i4 ^^^7, ^ N.Y.S;2d 111. 
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793. Cal.—Johnson v. Superior Court of Los Angeles 
County, 177 CalRptr. 63, 123 C.A.3d 1002. 
Mass.—Dziokonski v. Babineau. 380 N.E.2d 1295, 375 
Mass. 555. 

N.J.—Berman v, Allan, 404 A.2d 8, 80 NX 421, 
N.Y.-Bcssettc v. St. Peter’s Hospital. 381 N.Y.S.^ 
339, 51 A.D.2d 286. 

) 

Factors to be considered 
Cal—DUIon v. Ugg, 69 Cal.Rptr. 72, 441 P.2d 912.6| 
C.2d 728, 29 AX.R.3d 1316. 

Me.—Culbert v. Sampson’s Supermarkets Inc., 444 
A.2d 433. . f 

Necessity of physical symptoms ‘ 

U.S.—D’Ambra v. U.S., D.C.R.I., 354 F.Supp. 8la 
affd., C.A., 48f F.2d 14. cert. den. 94 S.Ct 5^ 
414 U.S. 1075, 38 L.Ed.2d 482. afW., 518 F.^ 275^ 



25 CJS 87 


DAMAGES §69 


§ 68. —“ Accompanying Injury to 
Property 

79.50. U.S —GnfTin v Hunt Tool Co., D C La , 286 
FSupp 402, afTd, CA, 412 F2d 328, 

Cal —Cnsci v. Security Ins. Co of New Haven, Conn., 
58 Cal Rptr. 13, 426 P 2d 173, 66 C 2d 425 

La—Hayward v Carraway, App,, 180 So 2d 758, writ 
ref 182 So 2d 662, 248 La. 909—Nickens v McGe- 
hee, App, 184 So 2d 271, writ ref 186 So 2d 159, 
249 La 199—Lambert v Allstate Ins Co., App, 
195 So 2d 698—Trahan v Flonda Gas Trans¬ 
mission Co., App, 208 So 2d 550—Cooper v 
Christensen, App, 212 So 2d 154, writ ref. 214 
So 2d 718, 252 La 894, and 214 So 2d 720, 252 La 
899—Bostwick v Avis Rent-A-Car, App., 215 
So 2d 854—Kogos v Rittiner, App., 228 So 2d 62, 
application not considered 230 So 2d 93, 255 La 
243. and 230 So 2d 93, 255 La 245, writ ref 230 
So 2d 93, 255 La 245—McKowen v McCrame, 
App, 244 So,2d 45—Speight v Southern Farm 
Bureau, Ins Co., App, 254 So.2d 485—Cambrice 

V, Fern Supply Co., Inc., App, 285 So.2d 863— 
First of Georgia Ins Co, v, Cohen, App., 398 So.2d 
1209 

Or—Fredeen v Stride, 525 P 2d 166, 269 Or 369 

WVa,—Jarrett v. E L Harper & Son, Inc, 235 S.E.2d 
362, 160 W Va 399 

Recovery denied 

(2) Other statements 

La.—Hayward v. Carraway, App, 180 So.2d 758, writ 
ref 182 So 2d 662, 248 La. 909—Farr v. Johnson, 
App, 308 So 2d 884, application not considered, 
Sup., 310 So.2d 854, consideration den 315 So.2d 
143. 

Tex—Callaway v City of Odessa, Civ.App., 602 
S W 2d 330. 

Flood damage 

Hawaii—Rodrigues v State, 472 P.2d 509, 52 Haw. 156, 
283. 

Recoverable where strict liability 

La.—Smith v. Town of Logansport, App., 395 So.2d 
888, writ den., Sup. 400 So.2d 1379. 

80. U.S.—Wetzel v. Gulf Oil Corp., CA.Anz., 455 
F 2d 857 

Maloof V U S . D C.Md, 242 F.Supp. 175. 

Ala—Gregath v Bates, Civ., 359 So.2d 404. 

Ariz.—Roman v. Carroll, App., 621 P.2d 307, 127 Anz. 
398. 

Cal.—Fuentes v. Perez, 136 Cal.Rptr. 275, 66 C A.3d 
163. 

Ill.—Marshall-Putnam Farm Bureau, Inc v. Shaver, 
299 N.E.2d 10,, 12 Ill.App.3d 402. 

Ind,—Charlie Stuart Oldsmobile, Inc v Smith, 357 
N.E.2d 247, 171 Ind.App 315, reh. 369 N.E2d 
947, 175 Ind.App. 1. 

La—Bergeron v, C. Hugh Tarver, Jr. & Associates, 
Inc., App., 233 So.2d 704—Ayala v. Bailey Elec. 
Co., Inc., App., 318 So.2d 645, 91 AXR3d 1192, 
writ issued, Sup., 322 So.2d 770. 

Md —Zeigler v. F St., Corp., 235 A.2d 703, 248 Md. 
223. 

Nev.—Merluzzi v. Larson, 610 P.2d 739, 96 Nev. 409. 

N.Y.—Van Patten v. Buyce, 326 N.y.S.2d 197, 37 
A.D.2d 448—Stahli v. McGlynn, 366 NY.S.2d 
209, 47 A.D.2d 238—Kroog v. Ray, 382 N.Y,S.2d 
823, 32 A.D.2d 840. 

N.D.—Smith v. American Family Mul. Ins, Co., 294 
N.W,2d 751, 20 A.L.R.4th 1. 

Or.—Douglas v. Humble Oil & Refining Co., 445 P.2d 
590, 251 Or. 310—Brown v. Dorfman, 446 P.2d 
672, 251 Or. 522. 

Sentimental value 

Miss.— CJ.S, cited in Mississippi Tank Co. v. Roan, 
182 So.2d 582, 584, 254 Miss. 671. 

W.Va.—Julian v. DeVincent, 184 S.E.ld 535, 155 

W. Va. 320, 

Ordinary trespass action 

Or.—Stoll V. Curl, 551 P.2d 1058, 275 Or. 487. 


No recovery for emotional distress to corporate 
officers 

Cal—Civic Western Corp v Zila Industries, Inc, 135 
Cal.Rptr 915, 66 C A 3d 1 

81. U.S—Saxton v US, CA.Iowa, 456 F2d 1105 

Ga.—Bracewell v King, 250 S E 2d 25. 147 Ga App 
691 

Ind.—C.JJS. cited in Charlie Stuart Oldsmobile, Inc v 
Smith, 357 N E 2d 247, 254, 171 Ind App 315, reh 
369 NE2d 947, 175 Ind App 1 

La —Daquano v. Brady, App , 242 So 2d 302 

Wash.—Island Air, Inc. v LaBar, 566 P 2d 972, 18 
Wash App 129. 

Killing dog 

Hawan—Campbell v. Animal Quarantine Station, Divi¬ 
sion of Animal Industry, Dept of Agriculture, 
State of Hawaii, Bd. of AgncuUure, 632 P 2d 1066, 
63 Haw. 557 

Intent 

La—Todd v. Aetna Cas. & Sur Co., App, 219 So 2d 
538, writ ref 222 So 2d 66, 254 La 13. 

Award proper 

La—Dickerson v R J M Pipelmers, Inc, App, 331 
So 2d 501. 
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82. La—Canmi v Saia, App., 301 So 2d 895. 

N Y.—Di Michele v. Filacchione, 303 N.Y.S 2d 562, 60 
Misc.2d 619 

82.5. Cal—Daluiso v Boone, 78 Cal Rptr. 707, 455 
P2d 811, 71 C2d 484. 

La.—O’Quinn v. Haas Inv. Co., Inc., App 3 Cir., 458 
So 2d 612 

Mo.—C.J.S, cited in McClellan v. Highland Sales & 
Inv. Co., 484 S.W.2d 239, 241. 

Or.—Douglas v. Humble Oil & Refining Co, 445 P 2d 
590, 251 Or 310. 

Tex —C.J.S. cited in Pargas of Longview, Inc v. Jones, 
Civ.,App, 573 S.W2d 571, 574. 

No recovery by corporate plaintiff 

La.—Wendorf v Corley, App., 394 So.2d 1252. 

§ 69 . -Accompanying Breach of 

Contract 

Library References 
Damages <s=>56.10. 

83. U.S.—Taute v. Econo-Car Intern., Inc., CA 
Mont., 414 F.2d 828. 

Asher v Reliance Ins. Co., DC.Cal, 308 
F.Supp. 847—Wells v. Holiday Inns. Inc, D.C 
Mo., 522 F.Supp. 1023, stating Missouri and Cali¬ 
fornia law. 

Ala.—Sanford v. Western Life Ins. Co., 368 So,2d 260. 

Anz.—Deno v, Transamerica Title Ins. Co., App., 617 
P 2d 35, 126 Ariz, 527. ^ 

Cal—O’Neil v. SpiUane, 119 CalRptr. 245, 45 CA.3d 
147. 

Del —McClain v. Faraonc, Super., 369 A.2d 1090. 

D.C.—Rothenberg v. Aero Mayflower Transit Co., Inc., 
D.C., 495 F.Supp. 399. 

Fla.—Gellert v. Eastern Air Lines, Inc., App., 370 
So.2d 802—Crenshaw v. Sarasota County Public 
Hosp. Bd., App. 2 Dist., 466 So 2d 427. 

Ga.—Orkin Exterminating Co., Inc v. Thrift, 269 
S.E.2d 53, 154 Ga.App. 545. 

Hawaii—Uyemura v. Wick, 551 P2d 171, 57 Haw. 102. 

Iowa—C.J.S. cited in Bossuyt v, Osage Farmers Nat. 
Bank, 360 N.W2d 769, 777. 

Kan.—Schmeck v. City of Shawnee, 647 P.2d 1263, 231 
Kan, 588. 

La.—Quina v. Orleans Pansh School Bd, App., 224 
So.2d 835—Hemphill v Kaltenbach, App., 276 
So.2d 733—Tuazin v. Sam Broussard Plymouth, 
Inc., App., 283 So 2d 266. 

Mich.—Jankowski v. Mazzotta, 152 N W.2d 49, 7 
Mich,App. 483—Caradonna v Thonous, 169 
N.W.2d 179, 17 Mich.App. 41. 

Minn.—^Haagcnson v. National Farmers Union Property 
and Cas. Co., 277 N.W.2d 648. 
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N.H.—J Dunn & Sons, Inc v Paragon Homes of New 
England, Inc, 265 A 2d 5, 110 N,H 215—Monge 
v Beebe Rubber Co, 316 A 2d 549, 114 N H. 130, 
62 A.L.R.3d 264—Young v Abalene Pest Control 
Services, Inc., 444 A.2d 514, 122 N H 287. 

N J.—Fiore v, Sears, Roebuck & Co., 364 A.2d 572, 144 
N J Super 74 

N Y —Zamzok v 650 Park Ave Corp., 363 N.Y S.2d 
868, 80 Misc 2d 573. 

N C.—Carroll v Rountree, 237 S.E.2d 566. 34 N C 
App. 167, reh. 243 S.E.2d 821, 36 N.CApp. 156, 
cert den. 248 S E.2d 725, 295 N.C. 549 

Or—Fams v. U.S. Fidelity and Guaranty Co, 587 P.2d 
1015, 284 Or. 453. 

Pa—D’Ambrosio v Pennsylvania Nat Mut. Cas Ins 
Co, 431 A 2d 966, 494 Pa 501 

Tex—Rogowicz v Taylor & Gray, Inc., Civ.App., 498 
S W.2d 352 

Wash —Cooperstem v. Van Natter, 611 P2d 1332, 26 
Wash App 91 

Physical manifestations immaterial 

Idaho—Brown v. Fritz, 699 P.2d 1371, 108 Idaho 357. 

Employment contract 

Mich —Valentine v. General American Credit, Inc., 362 
N W.2d 628, 420 Mich 256. 

Cowdrey v. A.T Transport, 367 N.W.2d 433, 
141 Mich.App. 617. 

Wedding photographs 

U.S.—Carpel v Saget Studios, Inc., D.C.Pa, 326 
FSupp 1331. 

Must plead substantia] damages 

U S.—Ma v. Community Bank, C A.Wis., 686 F 2d 459, 
app. dism, cert, den 103 S.Ct 287, 459 U.S. 962, 
74 L.Ed.2d 273, reh den. 103 S.Ct. 504, 459 U.S. 
1081, 74 L.Ed.2d 642. 

83.5. U S.—Life Ins. Co of North America v. Capps, 
C.A.Cal, 660 F.2d 392. 

Roberson v. Dale, D C.N C., 464 F.Supp. 680. 

Ariz.—Country Escrow Service v. Janes, App., 591 P.2d 
999, 121 Anz. 511, app. after remand 660 P.2d482, 
135 Anz. 231. 

Cal—Allen v. Jones, 163 CalRptr. 445, 104 C.A,3d 
207. 

Idaho—Hatfield v. Max Rouse & Sons Northwest, 606 
P.2d 944, 100 Idaho*840. 

Mich—^Jankowski v. Mazzotta, 152 N.W.2d 49, 7 
Mich.App. 483 

Insurance contract 

U.S.—Cummings v. Prudential Ins. Co of America, 
D.C.Ga, 542 F.Supp. 838. 

Ala.—National Sec. Fire and Cas. Co., Inc. v. Vintson, 
414 So 2d 49, app after rennand 454 So. 2d 942. 

D.C.—Washington v Group Hospitalization, Inc, 
D.C., 585 F.Supp. 517, 

Sere v. Group Hospitalization, Inc, App., 443 
A.2d 33, cert. den. 103 S Ct. 221, 459 U.S. 912, 74 
L.Ed.2d 176. 

Mich—Liddell v. Detroit Auto. Inter-Insurance Ex¬ 
change, 302 N.W.2d 260, 102 Mich.App. 636. 

84. U.S.—Hanke v. Global Van Lines, Inc., C.A 
N D , 533 F.2d 396—Geist v. Martin, C.A.IIL, 675 
F.2d 859. 

Ala.—Chavers v. National Sec. Fire & Cas, Co., 405 
So.2d 1, app. after remand 456 So.2d 293 

Ariz.—Continental Life & Acc. Co. v. Songer, App., 
603 P.2d 921, 124 Anz. 294, 18 A.L,R.4th 1099. 

Cal—Delos v. Farmers Ins Group, Inc., 155 Cal.Rptr. 
843, 93 C A.3d 642. 

Colo.™McNeill V. Allen, 534 P,2a 813, 35 Colo.App. 
317. 

Hawaii—Uyemura v. Wick, 551 P,2d 171, 57 Haw, 102 

Iowa—Long v. McAllister, 319 N.W.2d 256. 

La —Stephenson v. Smith, App., 337 So.2d 570. 

Mich.—Brabant v. Michigan Consol Gas Co,, 138 
N W.2d 570, 2 Mich App. 107. 

N J —Fiore v Sears, Roebuck & Co., 364 A.2d 572,144 
NJ.Super, 74. 

Or.—Farris v. U.S. Fidelity & Guaranty Co, 587 P.2d 
1015, 284 Or 453. 
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Indefensible unfair treatment enough to justify 
recovery 

Cal.—Jarchow v, Transamerica Title Ins. Co., 122 Cal. 

Rptr. 470, 48 C.A.3d 917. 

“Outrageous” conduct 

U.S.—Beckham v. Safeco Ins. Co. of America, C.A.Cal., 
691 F.2d 898. 

Sigler V. Mutual Ben. Life Ins. Co., D.C.Iowa, 
506 F.Supp. 542, affd., CA., 663 F.2d 49. 

Cal.—Ricard v. Pacific Indem. Co., 183 Cal.Rptr. 502, 
132 C A.3d 886. 

Conduct not “outrageous” 

N.H.—Jarvis v. Prudential Ins. Co. of America, 448 
A.2d 407, 122 N.H. 648. 

Punitive damages recoverable when breach of 
contract merges with tort 
D.C.—Washington v. Group Hospitalization, Inc., 
D.C, 585 F.Supp. 517. 

Sere v. Group Hospitalization, Inc., App., 443 
A.2d 33, cert. den. 103 S.Ct. 221, 459 U.S. 912, 74 
L.Ed.2d 176. 

Where the gravamen of the proceed¬ 
ing is breach of contract there may be 
no recovery for mental suffering al¬ 
though the breach is willful and fla¬ 
grant. 

84.5, Ariz.—Fogleman v. Peruvian Associates, App., 
622 P.2d 63, 127 Ariz. 504. 

Fla.—Henry Morrison Flagler Museum v. Lee, App., 
268 So. 2d 434. 
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85. U.S.—Pendleton v. Aetna Life Ins. Co., D.C.La., 
320 F.Supp. 425. 

Ala.—Hill V. Sereneck, Civ,, 355 So.2d 1129. 

Cal—Windeler v. Scheers Jewelers, 88 Cal.Rptr. 39, 8 

C. A.3d 844. 

Conn.—Bertozzi v. McCarthy, 323 A.2d 553, 164 Conn. 
463. 

Ind.—Baker v. American States Ins. Co., App., 428 
N.E.2d 1342, 

Iowa—CJ.S. quoted in Meyer v. Nottger, 241 N.W.2d 
911, 920. 

La.—Nickens v. McGehee, App., 184 So.2d 271, writ 
ref. 186 So.2d 159, 249 La. 199. 

Mo.—Golston V. Lincoln Cemetery, Inc., App,, 573 
S.W.2d 700. 

N.J.—Fiore v. Sears, Roebuck & Co., 364 A.2d 572, 144 
N.J.Super. 74. 

R.L—Bibeault v, Hanover Ins. Co., 417 A.2d 313. 
Tex.—Pat H. Foley & Co. v. Wyatt, Civ.App., 442 
S.W.2d 904, err. ref. no rev. err,—Rogowicz v. 
Taylor & Gray, Inc., Civ.App., 498 S.W.2d 352, 61 
A.L.R.3d 916, err. ref. no rev, err. 

Contract held not within rule 

(1) Other contracts. 

Colo.—Trimble v. City and County of Denver, App., 
645 P,2d 279, affd. in part, revd, in part on oth. 
grds., 697 P.2d 716. 

86.5. Mich.—Avery v. Arriold Home, Inc., 169 
N.W.2d 135, 17 Mich.App. 240. 

N.C-Stanback v. Stanback, 254 S.E,2d 611, 297 N.C. 
181., 

Contract personal in nature 

U.S.—Bolden v. John Hancock Mut. Life Ins. Co., 

D. CMich., 422 F.Supp. 28. 

Mich.—Isagholian v. Carnegie Institute of Detroit, Inc., 
214 N.W.2d 864, 51 Mich.App. 220. 

86.30. Cal.—Crisci v. Security Ins. Co. of New Ha¬ 
ven, Conn., 58 Cal.Rptr, 13,426 P.2d 173, 66 C2d 
425. 

State Farm Mut. Auto. Ins, Co. v. Allstate Ins. 
Co„ 88 CalRptr. 246, 9 C,A.3d 508. 

Ia.—T uazin v. Sam Broussard Plymouth, Inc., App., 
283 So.2d 266—Greenburg v. Fourroux, A.pp., 300 
So.2d 641, application den., Sup., 303 So.2d 181— 
Meador v, Toyota of Jefferson, Inc., App,, 322 
So.2d 802, affd., Sup., 332 So.2d 433. 


Building construction and repair contracts 

(4) Recovery permitted. 

Ala.—B & M Homes, Inc. v. Hogan. 376 So.2d 667, 7 
A.L.R.4th 1162. 

La.—Co-operative Cold Storage Builders, Inc. v. Arca¬ 
dia Foods, Inc., App., 291 So.2d 403. 

(5) Other contracts. 

La.—Elliott V. Louisiana Intrastate Gas Corp., App., 
390 So.2d 571. 

Intellectual enjoyment necessary contractual 
object 

La.—Morris v. Deluxe Check Printers, Inc., App., 395 
So.2d 927, 18 A.L.R.4th 916—Maltzahn v. Roch, 
App. 5 Cir., 427 So.2d 586. 

Object of intellectual enjoyment not shown 

La.—Wallace v. Ford Motor Co., App., 395 So.2d 884. 

86.15. Cal.—Allen v. Jones, 163 Cal.Rptr. 445, 104 
C.A.3d 207. 

Iowa—Meyer v. Nottger, 241 N.W.2d 911. 

Mich.—Avery v, Arnold Home, Inc., 169 N.W.2d 135, 
17 Mich. App. 240. 
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87. U.S.—Harris v, Waikane Corp., D.C.Hawaii, 484 
F.Supp. 372. 

88 . U.S,—Asher v. Reliance Ins. Co., D.C.CaL, 308 
F.Supp. 847. 

Fla.—World Ins. Co. v. Wright, App., 308 So.2d 612. 

Damages for breach of warranty 

U.S.—Barnes v. Litton Indus. Products, D.C.Va., 409 
F.Supp. 1353, affd. in part, revd. in part, C.A., 555 
F.2d 1184. 

Okl.—Z. D. Howard Co. v. artwright, 537 P.2d 345. 

§ 70. -Particular Forms of 

Mental Soldering 

Library References 
Damages ®»66.20. 

90. U.S.—Moore v. Greene, C.A.Cal., 431 F.2d 584. 

CJ.S. cited in Complaint of Farrell Lines Inc., 
(S.S. African Neptune), D.C.Ga., 389 F.Supp. 194, 
201 . 

Cal—Crisci v. Security Ins. Co. of New Haven, Conn., 
58 Cal.Rptr. 13, 426 P.2d 173, 66 C. 2 d 425. 

La.—Hoffman v. All Star Ins. Corp., App., 288 So.2d 
388, writ ref.. Sup., 290 So.2d 909. 

Minn.—Okrina v. Midwestern Corp., 165 N.W.2d 259, 
282 Minn. 400. 

Ohio-Heid v. Red Malcuit, Inc., 231 N.E.2d 356, 12 
Ohio Misc, 158. 

Or.—Wampler v. Palmerton, 439 P.2d 601, 250 Or. 65. 

Tenn.—Shelton v. Russell Pipe & Foundry Co., 570 
S.W. 2 d 861. 

Tex.—Sitton v. American Title Co. of Dallas, Civ.App., 
396 S.W.2d 899, err. ref. no rev. err., cert. den. 87 
S.Ct. 501, 385 U.S. 975, 17 L.Ed.2d 437, reh. den. 
87 S.Ct. 739, 385 U.S. 1033, 17 L.Ed.2d 681. 

Vt.—Savard v. Cody Chevrolet, Inc., 234 A.2d 656, 126 
Vt. 405. 

Wis.—Rennick v. Fruehauf Corp., 264 N.W.2d 264, 82 
Wis.2d 793. 

Substantial damage rule 

U.S.—Lloyd V. Loeffler, D.CWis.. 518 F.Supp. 720. 

Cal.—Jarchow v. Transamerica Title Ins, Co,, 122 Cal. 
Rptr. 470, 48,C.A.3d 917. 

Intentional infliction of enmtiona] distress 

U,s.— Geist V. Martin, C.A.III, 675 F.2d 859—Mundy 
V. Southern Bell Tel. and Tel Co., C.A.Ga., 676 
F.2d 503. 

N.C,—Morrow v. Kings Dept. Stores, Inc., 290 S.E.2d 
732, 57 N.CApp. 13, review den. 294 S,E2d 210, 
306 N.C. 385. 

Intentional infliction of emotional distress not 
found 

U.S.—Healy y. Counts, D.C.C 0 I 6 ., 536 F.Supp. 600. 

Ariz.—Midas Muffler Shop v. Ellison, App., 650 P.2d 
496, 133 Ariz. 194. 


Mich.—Hajciar v. Crawford and Co., 369 N.W.2d 860, 
142 Mich.App. 632. 

91. U.S.—Ferrell v, Chesapeake & Ohio Ry. Emp. 
Hospital Ass’n, D.C.Va., 336 F.Supp. 833. 

Fla.—Hoitt V. Lee’s Propane Gas Service, Inc., App., 
182 So.2d 58. 

Ind.—Charlie Stuart Oldsmobile, Inc. v. Smith, 357 
N.E.2d 247, 171 Ind.App. 315, reh. 369 N.E.2d 
947, 175 Ind.App. 1. 

Mo.—Rotert v. Peabody Coal Co., App., 513 S.W.2d 
667, 75 A.L.R.3d 755. 

Okl.—Richardson v, J. C. Penney Co., Inc., App., 649 
P.2d 565. 

Tenn.—^Trent v. Barrows, 397 S.W.2d 409, 55 Tenn. 
App. 182. 

Va.—Hughes v. Moore, 197 S.E.2d 214, 214 Va. 27. 

Contemporaneous impact need not be substan¬ 
tial or causally related to mental distur¬ 
bance 

U.S.—Petition of U.S., C.A.Mass., 418 F.2d 264. 

“Physical consequences” includes nervous dis¬ 
order susceptible of objective determination 

U.S.—Petition of U.S., C.A.Mass., 418 F.2d 264. 
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92. U.S.—Complaint of Farrell Lines Inc., (S.S. Afri¬ 
can Neptune), D.C.Ga., 389 F.Supp. 194. 

Cal.—Windeler v. Scheers Jewelers, 88 Cal.Rptr. 39, 8 
C.A.3d 844. 

Pa.—Boushell v. J. H. Beers, Inc., 258 A.2d 682, 215 
Pa,Super. 439. 

92.5. U.S.—Owens v. Childrens Memorial Hospital, 
Omaha, Neb., D.C.Neb., 347 F.Supp. 663, affd., 
C.A., 480 F.2d 465. 

La.—McCastle v. Woods, App., 180 So.2d 421—Rezza 
v. Cziffer, App., 186 So.2d 174. 

N.Y.—Herman v. State, 357 N.Y.S.2d 8U, 78 Misc.2d 
1025. 

Ohio—Schultz v. Barberton Glass, 447 N.E2d ,109, 4 
Ohio St.3d 131, 4 O.B.R. 376, overruling Miller v. 
Baltimore & Ohio S.W. RR Co., 78 Ohio St. 309, 
85 N.E. 499, and Davis v. Cleveland Ry. Co., 135 
Ohio St. m, 21 N.E.2d 169. 

Severe mental injury 

R.I.—D’Ambra v. U.S., 338 A.2d 524, 114 R.I. 643. 

93. U.S.—Hoskins v. Blalock, C.A.Tenn., 384 F.2d 
169. 

Lucia v. Duggan, D.C.Mass., 303 F.Supp. 112. 

Del.—Robb v. Pennsylvania R. Co., 210 A.2d 709, 8 
Storey 454, 

Fla.—Hoitt V. Lee’s Propane Gas Service, Inc., App., 
182 So.2d 58. 

Ky.-Hetrick v. Willis, 439 S.W.2d 942. 

N.J.—Faizone v. Busch, 214 A.2d 12, 45 NJ. 559. 

N.C.—Slaughter v. Slaughter, 142 S.E.2d 683, 264 N.C. 
732—Crews v. Provident Finance Co., 157 S.E.2d 
381, 271 N.C. 684. 

Ohio—Held v. Red Malcuit, Inc., 231 N.E,2d 356, 12 
Ohio Misc. 158. 

Wis.—Laska v. Steinpreis, 231 N.W.2d 196, 69 Wis.2d 
307. 

Wrongful discharge of employee 

(2) Other instances. 

U.S.—Sharkey v. Penn Central Transp. Co., C.A.Conn., 
493 F.2d 685. 

Negligent acts neither willfbl nor malicious 

Ohio—Heid v. Red Malcuit, Inc., 231 N.E2d 356. 12 
Ohio Misc. 158. 

Search of person 

U.S,—Kahlc v. Glosser Bros., Inc., D.CPa., 326 
RSupp. 985, C.A., affd. 462 F.2d 815. 

N.Y,—Howard v. Lecher, 366 N.B,2d 64, 42 N,y.2d 
109, 397 N.y.S.2d 363. 

N.C.-AUtop Y. J. C Penney Co., 179 S.E2d 885, 10 
N.C.App. 692, cert. den. 182 S.E.2d 580, 279 N.C. 
348. 

Since the publication of Corpus Juris Secnndpm 

Ward V. West Jersey, etc,, R. Co., 47 A, 561, 65 N.J.L. 

383 has been expressly overruled, the court holdmg 
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physical impact is unnecessary to allow recovery for 
fright. 

N.J.—Falzone v. Busch, 214 A.2d 12, 45 N.J. 559. 

Since the publication of the bound volume the cases of 
Davis V. Cleveland Ry. Co., 135 Ohio St. 401, 21 
N.E.2d 169, has been overruled the court holding that 
cause of action may be stated, for negligent infliction of 
serious emotional distress without contemporaneous 
physical injury. 

Ohio—Schultz V. Barberton Glass Co., 447 N.E.2d 109, 
4 Ohio St.3d 131, 4 O.B.R. 376; also overruling 
Miller v. Baltimore & Ohio S. W. RR Co., 78 Ohio 
St. 309, 85 N.E. 499, 

94. Since the publication of the bound volume, the 
case of Davis v. Cleveland Ry. Co., 135 Ohio St. 401, 21 
N.E.2d 169 has been overruled the court holding that 
cause of action may be stated for negligent infliction of 
serious emotional distress without contemporaneous 
physical injury. 

Ohio—Schultz V. Barberton Glass, 447 N.E.2d 109, 4 
Ohio St.3d 131, 4 O.B.R. 376, also overruling 
Miller v. Baltimore & Ohio S.W. RR Co., 78 Ohio 
St, 309, 85 N.E. 499. 
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94.5, U.S.—Hopper v. U.S., D.C.Colo.. 244 F.Supp. 
314. 

Pa.—Niederman v. Brodsky, 261 A.2d 84, 436 Pa. 401. 


Causal connection between impact and resulting 
iojury not required 

U.S.—Kahle v, Glosser Bros., Inc., D.CPa., 326 
F.Supp. 985, CA.. affd. 462 F.2d 815. 

94.10. Cal.—Jarchow v. Transamerica Title Ins. Co., 
122 CahRptr. 470, 48 CA.3d 917. 

Tex.—Sitton v, Anwrican Title Co. of Dallas, Civ.App., 
396 S.W,2d 899, err. ref. no rev. err., cert. den. 87 
S.a. 501, 385 U.S. 975, 17 L,Ed.2d 437, reh. den. 
87 S.a. 739. 385 U.S. 1033, 17 L.Ed.2d 681. 

Wash.—Schurk v. Christensen, 497 P.2d 937, 80 
Wtsh.ad 652. 

94.15. Miss,— quoted at length in First Nation¬ 
al Bank V. Langley, 314 So.2d 324, 330, 331, 77 
A.L.R.3d 570. 


94.20. U.S,—Hopper v, U.S., D.CColo., 244 F.Supp. 
314-GarfieW v, U.S., D.CWis., 297 F.Supp. 89J. 

Cal.—DiUon v, 69 Cal.Rptr. 72, 441 P.2d 912, 68 

C2d 728, 29 A.L.R.3d 1316. 

Ddi.—Robb V. Pennsylvttda R. Co., 210 A.2d 709, 8 
Storey 454, 

Fla.—Hoitt V. Lee's. Propane Ow Service, Inc., App., 
!B2 $o.2d 58. 

Iowa—Walker v. dark Equipment Co., 320 N.W.2d 
561, 31 A.t.R.4th 158. - 

Mieh.—Warren v. lung's MobUo Rome VUlage8t Saleii. 
tne., 239 N.W.2d 380, 66 Miob.App, .386^. . 

Miwi.--<)krb»a V. IMmsusm Corp., 163 259, 

282 Minn. 400. ' 


RV.-44)0peld V, Bldtt. 396 N.Y.&2d 680, 54 A.D.2d 

m ■ < ' 

Tex.—H. E, Butt Gtooeiy' Co. v. Perex, Civ.App., 408 

Wisr-Vex Rfoen mM ^ 

llaO-lHorfcowdti Ins. Co„ 

, 228 HW .24 m Wi*.2d m > 

<2XOtb«rppaitoni. ; f ^ 

ta—ItMbt lewoiedi A Fnrqiiibors. 

621 

s.w.2dW3. 


N.Y.—Blair v. Union Free School Dist. No. 6, Haup- 
pauge, Suffolk County, 324 N.Y.S.2d 222, 67 
Misc.2d 248. 

Definite disturbances of nervous system 
Cal.—Vanoni v. Western Airlines, 56 Cal.Rptr. 115, 247 
C.A.2d 793. 

Physical impact not required 
Mich.—Daley v. LaCroix, 179 N.W.2d 390, 384 Mich. 
4, overruling Nelson v. Crawford, 122 Mich. 466, 
81 N.W. 335. 
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95. Del—Robb v. Pennsylvania R. Co., 210 A.2d 709, 
8 Storey 454. 

Mich.—Daley v. LaCroix, 179 N.W.2d 390, 384 Mich. 
4. 

N.C—Langford v. Shu, 128 S.E.2d 210, 258 N.C. 135. 
Causal connection essential 
U.S.—Jarvis v, Stone, D.C.1U., 517 F.Supp. 1173. 
Ariz.—Valley Nat. Bank v. Brown, 517 P.2d 1256, 110 
Ariz. 2^. 

Cluff v. Farmers Ins. Exchange, 460 P.2d 666, 10 
Ariz.App. 560, 39 A.L.R.3d 731. 

Okl—Reeves v. Melton, App., 518 P.2d 57. 
Va.-Moore v. Jefferson Hospital, Inc., 158 S.E.2d 124, 
208 Va. 438. 

Wash.—Smith v. Rodene. 418 P.2d 741, 69 Wash.2d 
482, am. on oth. grds. 423 P.2d 934. 

Application in strict liability case 
U.S.—Walters v. Mintec/Intemational, C.A. 3(Virgin 
Islands), 758 F.2d 73. 

Gnirk v. Ford Motor Co., D.C.S.D., 572 F.Supp. 

1201. 

Cal.—Shepard v. Superior Court In and For Alameda 
County, 142 CalRptr. 612, 76 C.A.3d 16. 

96. D.C,—Shewmaker v. Minchew, D.C., 504 F.Supp. 
156, affd., C.A., 666 F.2d 616, 215 U.S.App.D.C. 
53. 

Md.-Harris v. Jones, 380 A.2d 611, 281 Md. 560, 86 
A.L.R.3d 441. 

Va.—Womack v, Eldridge, 210 S.E2d 145, 215 Va. 338. 
98. U.S.—Petition of U.S., D.CN.C., 303 F.Supp. 
1282. 

Mich.—Daley v. UCroix, 179 N.W.Zd 390, 384 Mich. 
4. 

Unforeseeable effect, pre^xistiiitg susceptibility 
(2) Other matters. 

NJ.-Csptttzal V. Lfedsay Co., 222 A.2d 513, 48 N.J. 
69. 

Factors considered ' 

U.S.—Lifti Ins. Co. of North ^nerica v. Capps, CA. 
Cal,660 F.2dm ' 

Cal.—Mobsldf v. Bodrd c«r Regents'of University of 
Calitemh^ 12f Cal.l^tr,- 55 C.A^M'673. 
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i. UA'.-Petitloii of Vi; D.CN;c.,'30a ESupp. 

I.- V ■. 

3, U.3—Moore v, Greene, CA*^J^ PM 584— 
, , Sin^qton v, l^oreq^ 435 jl?.2d 962. 

Wiggs V. CourshoR, 206 , 

'm,d^ < 54 ., ' 

Peoeird Sav, toan AJmt of ' 

imi 



Newspaper ad 

N.Y.—Blinick v. Long Island Daily Press Pub. Co., 323 
N,Y.S.2d 853, 67 Misc.2d 254, app. dism. 337 
N.Y.S.2d 859, 71 Misc.2d 986. 

*‘Embarrassment** insufficient for recovery 

Mass.—McDonough v. Whalen, 313 N.E.2d 435, 365 
Mass. 506. 

Entitlement to damages shown 

D.C.—Rogers v. Loews L’Enfant Plaza Hotel, D.C., 
526 F.Supp. 523. 

Ill—Milton V. Illinois Bell Tel Co., 427 N.E.2d 829, 56 
IllDcc. 497, 101 IllApp.3d 75. . 

La.—Hayes v. Dom{>e, App., 331 So.2d 874. 

Miss.—Sears, Roebuck & Co. v. Devers, 405 So.2d 898. 

N.Y.—Macey v. New York State Elec, and Gas Corp., 
436 N.Y.S.2d 389, 80 A.D.2d 669. 

Recovery was properly denied etc. 

Ala.—American Road Service Co. v. Inmon, 394 So.2d 
361. 
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3.5. U.S.—Hayes v. Irwin, D.C.Ga., 541 F.Supp. 397. 
affd. C.A., 729 F.2d 1466, two cases, reh. den. 733 
F.2d 908, affd. 729 F.2d 1466, reh. den. 733 F.2d 
908, two cases, cert. den. 105 S.Ct. 185, 83 
L.£d.2d 119, two cases. 

Recovery denied 

(3) Other instances. 

Ala.—Logan v. Sears, Roebuck & Co., 466 So*2d 121. 

U.S.A. Oil, Inc. V. Smith, Civ.App., 4\^5 So.2d 
1098, writ den., Sup., 415 So.2d 1101 

Ark.—Givens v. Hixson, 631 S.W,2d 263, 275 Ark. 370. 

Fla.—Fireman’s Fund Ins. Co. v. Riley, App., 294 So.2d 
59. 


Ind.—Qaise v. Bemardi, App., 412 N.E2d 609. 
Mo.-Wflliams v. School Dist of Springfield R-12, 447 
S.W.2d 256. 

Wash.—Hurst v. Farmer, 697 P.2d 280, 40 Wash.App. 
116. 


4. D.C.-Waldon v. Covington, App., 415 A.2d tOlO. 

5. , La.—Lambert v, Allstate Ins. Co., App., 195 So.2d 

698. 

Or.—Fitzpatrick v. Robbins, 626 P.2d 910, 51 Or,Ai». 

597; review den. 654 P.2d 1346, 291 Or.’ 151. 
Tex.—Cactus Drilling C3o. v. McGinty, Civ.App., 580 
9.W.2d 609. 

Wash.—Keyes v. Bollinger, 640 P.2d 1077, M Wash. 

App. 286. ' , 

Wron^ evietitm of hotel gnest 
RY—Rofioclf v, Holsa Corp., 1 pept,, 470 N.Y.S.2d 
151,98 4D.2d 265. , ^ 

6. Cal.-Cortez v. .CW, 167 Cal.Rptr. 905, 1 ^0 

C.A.3d 640. ' 


Colo.—BlaokweB v. Del Boseo, 536 ?.2d 858, 55 Cdo. 

Kpp. 399, sifhKt ^558 'F.2d 565, 191 Colo. 344, 
Kan.—Roberts v. Saylor, 637 P.2d 1175, 230 Kan. 289. 
La.—Brooks v. New Orleans Publie Serykw^ortk, Apfi, 
370 S0ad4686», jwrit den. Sup., 575 ,S42d 
Ibt—MbAIMi Oboa^Oola Bottling v, 

Clv.A|>il, 581 S.W.2d 201 : ^: 

Where not tranetntable 


La.“^DiOiovaimi v. April, App.» 361 
6,5. U.S/—Carrigan v,. Central Ac^ostmeot 
Inc,.p.COa.,5<jSF.i^..468,, • 

m-4Moli«Y.KaisurF^ “ " 

Rptr. 831, 616 F.2d 8%^ 
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Arii.—^Venerias v. Johnson, App., 622 P.2ci 55, 127 
Ariz. 496. 

Ga.—Georgia Power Co. v. Johnson, 274 S.E.2d 17, 155 
Ga.App. 862—Thomas v. Ronald A. Edwards 
Const. Co., Inc., 293 S.E.2d 383, 163 Ga.App. 202. 
La.—McMorris v. Pepperdene, App., 292 So.2d 892, 
writ den.. Sup., 294 So.2d 840. 

Mass.—Woifberg v. Hunter, ^yi N.E.2d 467, 385 Mass. 
390. 

Mich.—Fry v. Ionia SentinehStandard, 300 N.W.2d 
687, 101 Mich.App. 725. 

Minn.—Peterson v. Sorlien, 299 N.W.2d 123, 11 A.L. 

R. 4th 208, cert. den. 101 S.Ct. 1742,450 U.S. 1031, 
68 L.Ed.2d 227. 

Mo.—Luster v. Columbia Mut. Ins. Co., App., 624 

S. W.2d 890. 

N.Y.—Luciano v. Handcock, 433 N.y.S.2d 257, 78 
A.D.2d 943. 
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7.5, La.—^Joseph v. Miranda, App., 301 So.2d 391. 

8. U.S.—Kapuschinsky v. U,S.* D.C.S.C., 259 F.Supp. 

1—Burris v. SouA Central Bell Telephone Co,, 
D.C.Miss., 540 F.Supp. 905. 

Cal.—Mobaldi v. Board of Regents of University of 
aiifomia, 127 Cal.Rptr. 720, 55 C.A.3d 573. 

Based on contract theory 
U.S.—McDowell v. Union Mut. Life Ins. Co., D.C.Pa., 
404 F.Supp. 136. 

9. U.S.—Aretz v. U.S.. D.C.Ga, 456 RSupp. 397, 

affd. CA,. 604 F.2d 417. On reh. 635 F.2d 485, 
certified ques. ans, 280 S.E.2d 345, 248 Ga. 19, 
affd. and remanded 660 F.2d 531. 

Iowa—Holmquist v. Volkswagen of America, Ina, 
App.. 261 N.W.2d 516, 100 A.L.R.3d 143. 

N.y.—Howard v. Lecher, 366 N.E2d 64, 42 N.Y.2d 
109, 397 N.Y.S.2d 363. 

Pa:—Walsh v. Brody, 286 A.2d 666, 220 Pa.Supcr. 293. 
Dread of future illness or death 
U.S.—Dartez v. Fibreboard Corp., C.A.5. 765 F.2d 456. 
Wash.—Wilson v. Key Tronic Corp., 701 P.2d 518, 40 
Wash.App. 802. 

Fear of loisanTiag^ or harm to unhom child 

(1) La.—Polk V. New Yofk Fire & Marine Under- 
writers, Inc., App., 192 So.2d 667. 

Miss.—Occhipisti v. Rheera Mfg4 Co., 172 So.2d 186, 
252 Miss. 172, 

U.S.—Doca V. Marina Mercante Nicaraguense S.A., 
D.CN.Y., 474 KSupp. 751, affd. in part, revd. in 
part on oth. grds,, C.A., 634 F.2d 30, cert. den. 101 
S.a. 2049, 451 U.S. 971, 68 L.Ed.2d 351. 

12. Fear of antomohile rides 

(2) Other instances. 

N.Y.—Siegel v. State, 290 N,Y.S.2d 551, 56 Misc.2d 
918. 

Fear of future cancer 

Wis.—Howard v. Mt. Sinai Hospital, Inc., 217 N.W.2d 
383, 63 Wis.2d 515, reh. 219 N.W,2d 576,63 Wis. 
515. 

Threat of counterclaim 

Pa.—Martin y. Little, Brown and Co., 450 A.2d 984, 
304 Pa.Super, 424. 
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13. Kan.—Schmeck v. City of Shawnee, 647 P.2d 
1263, 231 Kan. 588. 

Wash.—Smith v. Rodene, 418 P.2d 741. 69 Wash.2d 
482, am, on oth. grds. 423L P.2d 934. 

§ 71. General Rule 
Library References 
Damages ®»46.10. 

17. U.S. — Kings Electronics Co. v. U.S., 341 F.2d 
632, 169 Ct.CI. 433. 

Prosch V. Yale, D.C.Mich., 306 F.Supp, 524. 
D.C.—Wentworth v. Air Line Pilots Ass’n, App,, 336 
A.2d 542. 


25 CJS 90 


Fla.—General Rent-A-Car, Inc. v. Dahlman, App., 310 
So.2d 415. 

Ind.—Kavanagh v. Butorac, 221 N.E.2d 824, 140 Ind. 
App. 139, 

La.—Lomenick v. Schoeffler, 200 So.2d 127, 250 La. 
959. 

Shaw V. Texas & Pac. Ry. Co., App., 170 So.2d 
874, application den. 172 So.2d 703, 247 La. 621— 
Campo V. LaNasa, App., 173 So.2d 365, application 
den. 175 So.2d 109, 247 La. 874—Heider v. Em¬ 
ployers Mut. Liability Ins. Co. of Wis., App., 231 
So.2d 438. 

Mich.—Embrey v. Weissman, 253 N.W.2d 687, 74 
Mich. App. 138. 

Minn.—Colgan v. Raymond, 146 N.W.2d 530, 275 
Minn. 219—Fifer v. Nelson, 204 N.W.2d 422, 295 
Minn. 313. 

Miss.—^Kinnard v. Martin, 223 So.2d 300. 

N.H.—Seaman v. Berry, 322 A.2d 922, 144 N.H. 474. 

N.J.—Paladino v. Campos, 368 A.2d 429, 145 N.J.Su- 
per. 555. 

S.D.—Gould V. Mans, 152 N.W.2d 92, 82 S.D. 574. 

Tex.—Gonzales v. Southwestern Bell Tel. Co., Civ. 
App., 555 S.W.2d 219. 

Measure of damages dependent on form of ac¬ 
tion 

(2) Other statements. 

U.S.—Mascuilli v. U.S., CA.Pa., 411 F.2d 867, on 
remand, D.C., 343 F.Supp. 439, revd. on oth. grds. 
483 F.2d 81. 

Type of iiuury of small significance 

La.—Jinks v. McClure, App., 344 So.2d 675. 

Applicable to contracts and torts 

La.—Folse v. Fakouri, 371 So.2d 1120. 

18. U.S. — Klinger v. Baltimore & O-R. Co., C.A. 
N.Y., 432 F.2d 506. 

Ford Motor Cr^it Co, v. Hill, D.C.Mo., 245 
F.Supp. 796—Asher v. Reliance Ins. Co., D.CCal., 
aOS P-Supp. 847. 

Ala.—Stone v. Echols, 351 So.2d 902, on remand 351 
So.2d 904. 

Ariz.—Myers v. Rollette, 439 P.2d 497, m Ariz. 225, 
app. after remand 447 P.2d 196, 13 Ariz.App. 72, 
45 A.L.R.3d 336. 

D.C.—District <ff Columbia v. Barriteau, App., 399 
A.2d 563. 

Fla.—^Allred v. Chittenden Pool Supply, Inc., 298 So.2d 
361. 

Idaho—Beal v. Mars Larsen Ranch Corp., Inc., 586 
P.2d 1378, 99 Idaho 662. 

Minn.-Schore v. Mueller, 186 N.W.2d 699, 290 Minn. 
186, 

Ma—Kansas City v. Martin, App., 391 S,W.2d 608— 
Rickard v. Pratt, App,, 459 S.W.2d 13. 

Neb.—Miller v, Kingsley, 230 N.W.2d 472, 194 Neb. 
123. 

N.J.—Wdraan v, Ippolito, 324 A.2d 582, 129 N.J.Su- 
pcr. 578, am. on oth. grds. 326 A.2d 70, 130 
N.J.Super. 207. 

N.M.—Fredenburgh v. Allied Van Lines, Inc., 446 P.2d 
868, 79 N.M. 593., 

N.Y.—Teich v. Arthur Andersen & Co., 263 U.Y.SM 
932, 24 A.D.2d 749. 

Tex-palkg^ v, Clegg, ,av.App., 417 S,W.2d 347, err. 
reir. ho rev, err. ‘ 

Utah—Eveq^Odda, Inc. v, hfiebon, 448 P*2(l 709, 22 
Ufah24 49. , ' , , . 

W.ya,-Jord^ 1 . B^,,2I0 S,E2d 618,'28* 

Plaintiff’ egtpei^atiQn not tesi recoyftiy 

U.S,—Walsh V. h^Me^Goss»D»ter, foe., CAPa., 378 
F,2d 409. ' ; > 

■ pages?? ' 

19. Md.—C.XS. cited in Downs v. Rcigh^rd, 289 
A.2d 299, 302, 265 Md. 344, : f * 

2p. U.S.—De Free v. Nutone, Inc., G.A'.Mich,, 422 
F.2d 534. 

20»5. U.S.—Albemarle Paper Co. v. Moody, N.C., 95 
S,a. 2362. 


Sleeman v. Chesapeake & O.R. Co., D.C.Mich., 
290 F.Supp. 817, affd., in part, vac, in part on oth. 
grds., C.A., 414 F,2d 305, on remand 305 F.Supp. 
33, vac., C.A., 424 F.2d 547 —CkJJS. cited in Tuck¬ 
er V. Calmar S.S. Corp., D.CMd., 356 F.Supp. 709, 
711. 

Ariz.—Riexinger v. Ashton Co., 453 P.2d 235, 9 Ariz. 
App. 406. 

Colo.—Lindauer v. LDB Drainlaying, Inc., 555 P.2d 
197, 38 Colo.App. 266. 

Del.—Coleman v. Garrison, Super., 281 A.2d 616, app. 
dism. 298 A.2d 320. Mand. conf. to 327 A.2d 757, 
affd. 349 A.2d 8. 

La.—Peak v. Cantey, App., 302 So.2d 335. 

Minn.—Vanderlinde v. Wehle, 144 N.W.2d 547, 274 
Minn. 477—Sorenson v. Cargill, Inc., 163 N,W.2d 
59, 281 Minn. 480. 

N.J.—^Zygmaniak v. Kawasaki Motors Corp. U.S.A, 
330 A.2d 56, 131 N.J.Super. 403, matter dism. 343 
A.2d 97, 68 N.J. 94. 

20.10. Iowa—Adams v. Deur, 173 N.W.2d 100. 

Md.—CJI jS. cited in Tucker v. Calmar S.S. Corp., 

D.CMd., 356 F.Supp. 709, 711. 

N.Y.—County Excavation, Inc. v. State, 255 N.Y.S.2<i 
708, 44 Misc.2d 1057. 

Wash.—Adams v. State, 429 P.2d 109, 71 Wash.2d 414, 
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21.10. Tex,—Bayound v, Sigler, Gv.App,, 55* 
S.W.2d 913, err dism. 

Life expectancy guide not formula 

U.S.—Culley v. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710. 

23. U.S.—Specialty Assembling' & Packing Co. v, 
U.S., 355 F.2d 554, 174 Ct.CI. 153—Kansas Elec. 
Supply Co. v. Dun & Bradstneet, Inc., C.A. Kan., 
448 F.2d 647, cert. den. 92 S.Q. 1289, 405 U.S. 
1026, 31 L.Ed.2d 486-Mo8lcy v. U.S., C.A.N.C., 
499 F.2d 1361, on remand, D.C., 405 F.Supp. 357, 
affd., CA., 538 F.2d 555. 

Ala.-—Rosen v. Lawson, 2Q2 $o.2d 716, 281 Ala. 351. 

Alaska—Morrison v. State, 516 P.2d 402. 

Colo.—Guildner v. Gholston, App-, 472 P,2d 740. 

Fla,—Richards Co, v. Harrison, App,, 262 So.2d 258. 

La.—Hoffman v. All Star Ins. Corp., App., 288 So.2d 
388, writ ref. Sup., 290 So.2d 909, 

N.J.—Endress v. Brookdale Community College, 364 
A.2d 1080, 144 N.J.Super. 109. 

Tex.—Edmondson v. Keller, Civ.App., 401 S.W,2d 718 
-Gall<sgos V. Clegg, Gv.App., 417 S.W.2d 347, 
err. ref, no rev. err.-Broesche v. Bullock, Civ. 
App., 427 S.W.2d 89, err. ref, no rev. err. 

Vt.—Kerr v. RoUins, 266 A.2d 804, 128 Vt. 507. 

Wis.—Kink v. Combs, 135- N.W.2d 789, 28 Wis.2d 65. 

Trier of facts 

La.—Richard v. American Oil Co., App., 213 So.2d 
158—Hall v. State Through Dept, of Highways, 
App., 213 So.2d 169, writ ref. 215 So.2d 128, 252 
La. 959—Royer v. Travelers Indem. Co., App,, 251 
So.2d 116. 

Investment return on awards not comddered 

Minn.—Busch v. Busch Conat., foe,, N.W,2d 377 
overruling Hailada v. O.R Rjr. Co., 244 Mfon, 81, 
69 N.WJZd 673 to the extort it is inconsistent. 

23J5. U.S.—Gements Auto Co v. Service Bureau 
Coip„ C.A.Minn., 444 F.2d 169. 

Ala,—Rosen v. Uwson, 202 So.2d 716, 281 Ala. 35L 

La.—Jordan v. Travelers Ins. Co-, 245 So.2d 151, 257 
La. 995. 

Martin v. United Services Auto. Ass*n, App., 293 
So.2d 274—Mundel v. New Orleans Public Seivkse, 
Inc., App., 312 So.2d 692, 

Wwh,—Huaay v, Gilbert Const, Co., 489 P.2d 749,5 
Wash-App. 581. 

24.10. La.-Morris v. Alfonso, App., 195 So.24 792. 

Neb.— Schmidt V. Richtnan Gordtnan# Inc., 215 N.W.Zd 
105, 191 Neb. 345. * ;; 

Wis.—Mwitz V. Allied Am, Mut. Fire Ins. Co„ 133 
N.W.2d 235, 27 Wi8.2d v. 

metis'Mut. CM^Cd^; M8 N.W.2d 65, 33 Wii.2d 
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24.15. Minn —Cummins v. Rachner, 257 N W 2d 
808 

Miss —Travelers Indem Co v Davis Wholesale Drug 
Co, 234 So 2d 604 

27. U S —Plans V U S , D C Utah, 288 F Supp 254 
affd , C.A,, 409 F 2d 1(X)9—Nice v, Chesapeake & 
O, Ry Co, DC Mich., 305 F.Supp. 1167 

D C —District of Columbia v Barriteau, App , 399 
A 2d 563 

Mo —Koehler v Burlington Northern, Inc , App, 573 
S W 2d 938 

Tex —Johnston Testers v Rangel, Civ App., 435 
SW.2d 927, err. ref. no lev eir—Melanson v 
Turner, Civ.App , 436 S.W 2d 197 
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27.5. U S.—Kapuschmsky v U.S, DC.SC, 259 
FSupp I. 

28, N.C—Ingle v Roy Stone Transfer Coi-p, 156 
S.E2d 265, 271 N.C 276 

32.5. U S —Hall V. Minnesota Transfer Ry. Co, D C. 
Minn , 322 F Supp. 92 

33. Statute not retroactive 
Wis—Bradley v Knutson, 215 NW2d 369, 62 Wis.2d 
432. 

Statutes pertaining to damages are 
to be regarded as guides in estimation 
of the amount to be recovered. 

33.5. Mont.—Wyatt v School Dist. No 104, Fergus 
County, 417 P.2d 221, 148 Mont 83, 22 A.L.R.Sd 
1039. 

34.5. Mo.—Bower v Hog Builders, Inc., 461 S.W.2d 
784. 

35. U.S.—Eisenhauer v. Burger, C.A.Ohio, 431 F.2d 
833 

Cal—Faimy v. College Housing Inc., 121 Cal.Rptr. 
658, 48 CA.3d 166. 

Ill—Hedge v Midwest Contractors Equipment Co, 202 
N.E2d 869, 53 Ill App 2d 365. 

Miss.—Progressive Cas. Ins. Co. v. Keys, 317 So 2d 
396 

N.Y.—Rupert v. Sellers, 368 N Y.S.2d 904, 48 A.D.2d 
265—Dufresne v Duemlcr, 3 Dept, 485 N Y.S 2d 
879, 108 A.D.2d 1102. 

N.D.—Thornburg v. Perleberg, 158 NW.2d 188. 

Ohio—Walker v. Allstate Ins. Co., 219 N.E.2d 61, 7 
Ohio App.2d 85 
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36. Ark —Life & Cas, Ins. Co. of Tenn. v, Padgett, 
407 S.W 2d 728, 241 Ark. 353. 

Ill—Hedge v. Midwest Contractors Equipment Co., 202 
N.E.2d 869, 53 IllApp.2d 365. 

N.C.—Harvel’s, Inc. v. Eggleston, 150 S.E.2d 786, 268 
N.C. 388, 

Consideration of liability coverage 
Minn.—Beschnett v. Farmers Equitable Ins Co, 146 
NW.2d 861. 275 Minn. 328. 

37. Punitive damages 

III—Fopay V, Novero.ske, 334 N.E.2d 79, 31 IllApp.3d 
182. 

Evidence as to a defendant's wealth 
may only be offered for the limited 
purpose of determining the efficacy of 
a money judgment in deterring future 
tortious conduct 

37.6. Idaho—Cox v. Stolworthy. 496 P.2d 682, 94 
Idaho 683. 

37.10 Since the publication of the bound volume the 
inability to pay rule has been abandoned, the court 
holding that inabiUty-to-pay rule should no longer 
be applied, 

La,—Rodriguez v. Traylor, 468 So.2d 1186, on remand 
479 So,2d 1 (overruling Williams v. McManus, 38 
La,Ann. 161; Loyacano v, Jurgens, 50 La.Ann, 


441. 23 So. 717, and Cole v. Sherrill, 7 So 2d 205 
and other similar cases) 

37.25 Since the publication of the bound volume the 
case of Cole v. Shemll, 7 So.2d 205 has been 
overruled, the court holding that the inability to 
pay rule no longer applies 

La.—Rodriguez v Traylor, 468 So 2d 1186, on remand 
479 So 2d 1 

§ 72. Choice as to Method of Deter¬ 
mination 

page 842 

39. U S —C.J.S. quoted at length in Big Rock Moun¬ 
tain Corp V Stearns-Roger Corp, CAS.D, 388 
F2d 165, 170 

Cal —C.J.S. cited in A A. Baxter Corp. v. Colt Indus¬ 
tries, Inc, 88 Cal Rptr. 842, 852, 10 C.A 3d 144 

Reasonableness of method as test 

U.S.—General Ins Co of America v. Hercules Const 
Co. CAMo., 385 F2d 13. 

Circumstances 

III —Landolt v, Stratmann, App., 230 N.E 2d 498 

40. Cal —C.J.S. cited in A A, Baxter Corp v Colt 
Industnes, Inc,, 88 Cal Rptr. 842, 852, 10 C A 3d 
144 

La.—Jardell v. Sabine Irrigation Co, Inc., App, 346 
So 2d 1365. 

Damages for breach of contract or for quantum 
meruit 

(2) Other statements 

Ga.—Orkin Exterminating Co, Inc v. Evans Imple¬ 
ment Co., 206 SE2d 107, 131 Ga.App. 502. 

41. Alaska—C.JJ5. cited in Murray E. Gildersleeve 
Logging Co. V. Northern Timber Corp , 670 P.2d 
372, 381. 

Cal —C.J.S. cited in A. A. Baxter Corp. v Colt Indus¬ 
tries, Inc., 88 Cal Rptr. 842, 852, 10 C A.3d 144. 

Md.—C.J.S. cited in Downs v. Reighard, 289 A 2d 299, 
302, 265 Md 344 

N.Y,—Corpus Juris Secundum cited in Camarco Con¬ 
tractors, Inc V, State. 243 N.Y.S2d 240, 246, 40 
Misc 2d 486, mod on oth grds, 253 N.Y S 2d 827, 
22 A D 2d 833. 

§ 74 , -Failure to Perform in 

General 
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Iowa—C.J.S. black letter summary quoted in DeWaay 
V, Muhr, 160 N.W 2d 454, 458. 

44.50. Colo.—Comfort Homes, Inc. v. Peterson, 549 
P.2d 1087, 37 Colo.App. 516. 

La.—Amacker v. Wedding, App., 363 So.2d 223, writ 
den. 365 So.2d 246. 

N.D.—Bismarck Hospital Ass’n v. Burleigh County, 
146 RW.2d 887. 

Tex.—Frederickson v. Cochran, Civ.App., 449 S.W.2d 
329, err ref no rev. err. 

Contract appointment of profits not binding 

Tex.—Coon v. Schoeneman, Civ.App., 476 S,W,2d 733, 
err. ref, no rev. err. 

45, U.S.—Audiger, Inc. v. Town of Hamilton, Ala., 
C.A,Ala., 381 F.2d 24—C.J.S. cited in General 
Ins. Co. of America v. Hercules Const Co., C A. 
Mo , 385 F.2d 13, 20—Cottle v. Gallup, C. A RI, 
432 F2d 43—Ply-Gem Industrie, Inc. v Green, 
C.A.N.Y., 503 F.2d 1362. 

Caracci v. Brother Intern. Sewing Mach. Corp. 
of Louisiana, D.C.La., 222 FSupp. 769, affd., C.A., 
341 F.2d 377—McManus v. Midland Val Lumber 
Co., D C.S.C, 232 F.Supp. 885, vac. on oth. grds., 
C A.. 348 F.2d 898—Hutchins v. Bethel Methodist 
Home, D.C.N.Y., 370 FSupp. 954. 

Cal—Pacific Scientific Co. v, Glasscy, 54 Cal.Rptr, 235, 
245 CA.2d 831—Amerson v. Christman, 68 Cal 
Rptr. 378, 261 C.A,2d 811—Barr v. Rhoades, 79 
Cal.Rptr 505, 274 C.A 2d 852. 

Colo.—C.J.S. quoted in Taylor v Colorado State Bank 
of Denver, 440 P.2d 772, 774, 165 Colo. 576 
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D C —W G. Cornel! Co. of Washington, D.C v. Ce¬ 
ramic Coating Co., Inc., C.A,, 626 F2d 990, 2CX) 
USApp.D.C 126 

Fla—Cowart v Claude Nolan, Inc, App,, 281 So 2d 
907 

Ga.—State Highway Dept, v Knox-Rivers Const. Co, 
160 SE2d 641, 117 GaApp 453—Bennett v. As¬ 
sociated Food Stores, Inc, 165 S.E2d 581, 118 
Ga App. 711. 

Hawaii—Uyemura V. Wick, 551 P.2d 171, 57 Haw. 102 

Idaho—Nelson v Hazel, 433 P.2d 120, 91 Idaho 850 

Iowa—C.J.S. cited in Dopheide v Schoeppner, 163 
N W.2d 360, 366 

Kan.—C.J.S. cited in Will v City of Heiington, 469 
P.2d 256, 258, 205 Kan 422. 

Md —Correlli Roofing Co v National Instrument Co., 
214 A.2d 919, 240 Md. 627. 

Mich.—C,J.S. cited in Kokkonen v Wausau Homes 
Inc., 2S9 N.W.2d 382, 388, 94 Mich.App. 603 

Miss—McDaniel Bros Const Co. v. Jordy, 195 So.2d 
922 

Mo —C.J.S. quoted in Boten v Brecklein, 452 S W.2d 
86, 93 

Miller V, American Ins. Co., App, 439 S,W.2d 
238 

Nev,—Lagrange Const., Inc. v. Kent Corp,, 496 P.2d 
766, 88 Nev 271 

N M.—Allen v Allen Title Co., 427 P 2d 673, 77 N.M 
796—Fredenburgh v Allied Van Lines, Inc, 446 
P.2d 868, 79 N.M. 593. 

N Y —Borden v. Chesterfield Farms, Inc., 277 N.Y. 
S.2d 494, 27 A D.2d 165. 

C.J.S. cited in Odysseys Unlimited, Inc v. Astral 
Travel Service, 354 N.Y.S2d 88, 91, 77 Misc2d 
502 

NC—Meares v. Nixon Const. Co., 173 S.E.2d 593, 7 
NCApp. 614 

N D.—C.J.S. cited in Vallejo v Jamestown College, 244 
N.W 2d 753, 758. 

Pa,—Sloat v. Rudy, 79 York 214 

S.D.—Landeen v Yonker, Inc , 175 N W.2d 50, 84 S.D, 
600 

Tex.—Continental Cas Co v Boerger, Civ,App., 389 
S.W 2d 566, Err. Dism—Blakeway v. General 
Elec, Credit Corp., Civ App., 429 S.W.2d 925, err, 
ref. no rev. err 

Wis.—^Tn-State Home Imp. Co’., Inc. v Mansavage, 253 
N.W.2d 474, 77 Wis.2d 648. 

Wyo.—C.J.S. cited in Zitterkopf v Roussalis, 546 P.2d 
436, 438—C.J.S. cited in Landmark, Inc. v. Stock- 
men’s Bank & Trust Co, 680 P.2d 471, 477. 

Both oral and written contracts 

Pa.—In re Beeruk’s Estate, 241 A.2d 755, 429 Pa. 415. 

Independent promises 

Conn.—Hartford Elec. Applicators of Thermalux, Inc. 

V. Alden, 363 A.2d 135, 169 Conn. 177. 
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45.5. U.S.—Nat Harrison Associates, Inc. v. Gulf 
States Utilities Co, CALa., 491 F.2d 578, reh. 
den. 493 F.2d 1405. 

Pat J Murphy, Inc v. Drummond Dolomite, 
Inc., D.C.Wis., 232 FSupp. 509, affd., C.A, 346 
F.2d 382. 

NY.—Borden v Chesterfield Farms, Inc., 277 N.Y. 
S.2d 494, 27 AD.2d 165. 

N.C.—Pipkin v Thomas & Hill, Inc., 236 S,E.2d 725, 
33 N.C.App. 710, affd. in part, revd. in part on oth. 
grds. 258 S.E.2d 778, 298 N C. 278, 4 A.L.R.4th 
667 

Measure as to particular contracts 

(7) Other contracts. 

Cal—Camper v McDermott, 71 Cal.Rptr. 590, 266 
C.A.2d 41. 

La—Larriviere v. Roy Young, Inc., App., 333 So.2d 
254. 

Mo.—Hough v, Jay-Dee Realty & Inv., Inc., App., 401 
S.W.2d 545, 

Mont.—Kilby v, Kenyon-Noble Lumber Co., 558 P.2d 
452, 171 Mont. 329. 
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Or.—Western Bank v. Morrill, 420 P.2d 119, 245 Or. 
47. 

Publishing contract 

N.Y.—Freund v. Washington Square Press, Inc., 314 
N.E.2d 419, 34 N.Y.2d 379, 357 N.Y.S.2d 857, 
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45.10. U-S.—Hoover, Inc. v. McCullough Industries, 
Inc., C.A.Ala., 380 F.2d 798, app. after remand 
456 F.2d 170. 

Conn.—Coast Industries, Inc. v. Noonan, Cir.A.D., 231 
A.2d 663, 4 Conn.Cir. 333. 

La.—Fortier v. Sessutn, App. 5 Gr., 441 So.2d 1238. 

Miss.—^Tansil v. Horlock, 204 So.2d 457. 

Mo.—Juengel Const. Co., Inc. v. Mt. Etna, Inc., App., 
622 S.W.2d 510. 

Measure of damages 

(7) Other matters, 

U.S.—Adams Laboratories, Inc. v. Jacobs Engineering 
Co„ D.CIll., 486 F.Supp. 383. 

Colo.—General Ins. Co. of America v. City of Colorado 
Springs, 638 P.2d 752. 

Conn.—Levesque v. D & M Builders, Inc., 365 A.2d 
1216, 170 Conn. 177. 

Ga.—Palmer v. Howse, 212 S.E2d 2. 133 Ga.App. 619. 

HI.—Ross V, Danter Associates, Inc., 242 N.E2d 330, 
102 ni.App.2d 354. 

Ind.—Oxford Development Corp. v. Rausauer Builders, 
Inc., 304 N.E2d 211, 158 IndApp. 622. 

Mich.—Lihdhout v. Ingersoll, 228 N.W.2d 415, 58 
Mich.App. 446. 

Pa.—George A. Shegda, Inc. v. Standard Merchandising 
Co., Inc., 332 A.2d 498, 231 Pa.Super. 194. 
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45.15* Ariz.—Sorensen v. Robert N. Ewing, .General 
Contractor. 448 P.2d 110, 8 Ariz.App. 540. 

La.—Lawson v. Donahue, App., 313 So.2d 263. 

Mass.—Lincoln-Sudbury Regional School Dist. v. 
Brandt-Jordan Corp. of New Bedford, 248 N.E2d 
477, 356 Mass. 114. 

45.20. Ill.—CJJS. quoted at length in St. Joseph Hos- 
pital V. Corbetta Const. Co., Inc,, 316 N.E.2d 51, 
59, 21 Ill.App.3d 925. 

Mo,—CJ..S. quoted at length in Boten v. BrecWcin, 452 
S.W.2d 86, 93. 

Dunning v. Alfred H. Mayer Co., App., 483 
,S.W,2d 423. 

46. U.S.*-Hollywood Golf Estates, Inc. v. Nello L. 
Teer Co., C. A.Fla,, 353 F,24 485—Inted^tate Unit¬ 
ed Corp, V. White, C.A.OkL, 388 F,2d 5—A to Z 
Rental, Inc. v. Wilson, C.A.C 0 I 0 ., 413 F.2d 899— 
Alover Distributors, Inc. v. Kroger Co., C.A.1U., 
513 F.2d U37. 

Clark v, Ferro Corp., D.C.Tenn., 237 F.Supp. 
230—Walker v. Ford Motor Co., D.C.Tenn., 241 
F.Supp. 526—Marquette Cement Mfg. ‘ Co. v. 
Louisville Sl N.R. Co., D.CTenn., 281 F.Supp. 
944, affd., C.A., 406 F.2d 731—Asher v. Reliance 
Ins. Co., D.C.Cal., 308 F.Supp. 847, stating Alaska 
law. 

Ala.—Coastal States Life Ins. Co. v. Gass, 180 So.2d 
255, 278 Ala. 656. 

Colo.—Coon V. Ginsberg, 509 P.2d 1293, 32 Colo.App. 
206. 

Conn.—Coast Industries, Inc. v. Noonan, Cir.A.D., 231 
A.2d 663, 4 Conn.Cir. 333—Kushwara v. Kaleta, 
ar,A.D., 268 A.2d 688, 6 Conn.ar. 142. 

Fla.—Popwell v. Abel, App., 226 So.2d 418—Woroner 
Productions, Inc. v. Tourist Development Authori¬ 
ty of City of Miami Beach, App., 256 So.2d 38. 

Ga.—Murray v. Americarc-Medical Designs, Inc., 181 
S.E2d 871, 123 Ga.App. 557—Crankshaw v. Stan¬ 
ley Homes, Inc., 207 S.E2d 241, 131 Ga.App. 840. 

HI.—Anderson v. Long Grove Country Club Estates, 
Inc., 249 N.E2d 343, 111 Ill.App.2d 127. 

[owa— CJiS. cited in C.C Hauff Hardware Inc, v. 
Long Mfg. Co., 178 N.W,2d 425, 428, 260 Iowa 30. 

Can.—Steel v, Eagle, 483 P.2d 1063, 207 Kan. 146. 

-a.—Womack v. Sternberg, 172 So.2d 683,247 La. 566, 


Md.—Hooton v. Kenneth B. Mumaw Plumbing & 
Heating Co., Inc., 318 A.2d 514, 271 Md. 565. 

Mass.—Sullivan v. O’Connor, 296 N.E.2d 183, 363 
Mass. 579, 99 A.L.R.3d 394. 

Mich.—Benfield v. H. K. Porter Co., 137 N.W.2d 273, 
1 Mich.App. 543—Brodsky v. Allen Hayosh Indus¬ 
tries. Inc., 137 N.W.2d 771, 1 Mich.App. 591— 
Gongola v. Yaksich, 143 N.W.2d 601, 3 Mich.App. 
676—Oakwood Villa Apartments, Inc. v, Gulu, 157 
N.W.2d 816, 9 MicEApp. 568—Dierickx v. Vulcan 
Industries, 158 N.W.2d 778, 10 Mich.App. 67. 

Mont.—Wyatt v. School Dist. No. 104, Fergus County, 
417 P.2d 221, 148 Mont. 83, 22 A.L.R.3d 1039. 

N.H.—J. Dunn & Sons, Inc. v. Paragon Homes of New 
England, Inc., 265 A.2d 5, 110 N.H. 215—Peter 
Salvucci & Sons, Inc. v. State, 268 A.2d 899, 110 
N.H. 136, reaffd. 281 A.2d 164, 111 N.H. 259. 

N.Y.—Dillon v. Magner, 287 N.Y.S.2d 519, 29 A.D.2d 
759. 

N.C.—Apex Tire & Rubber Co. v. Merritt Tire Co., 153 
S.E.2d 737, 270 N.C. 50—Fulcher v. Nelson, 159 
S.E2d 519, 273 N.C. 221. 

Or.—Kotan v. School Dist. No. HOC, 509 P.2d 452, 13 
Or. App. 139. 

Tenn.—Hawkins v. Reynolds, 467 S.W.2d 791, 62 Tenn. 
App. 686. 

Tex.—Coon v. Schoeneman, Civ.App., 476 S.W.2d 439, 
err. ref. no rev. err. 

Utah—Keller v. Deseret Mortuary Co., 455 P.2d 197, 
23 Utah2d 1. 

Va.—Appalachian Power Co. v. John Stewart Walker, 
Inc., 201 S.E.2d 758, 214 Va. 524. 

Wash.—Prier v. Refrigeration Engineering Co., 442 
P.2d 621, 74 Wash.2d 25. 

Dravo Corp. v. L. W. Moses Co., 492 P.2d 1058, 
6 Wash.App. 74. 

Object or purpose of damages^ etc. 

U.S.—Blanton v. MobU Oil Corp., C.A.Wash., 721 F.2d 
1207, cert. den. 105 S.a. 1874, 85 L.Ed.2d 166, 
reh. den. 105 S.Q. 2369, 86 L.Ed.2d 268. 

Ala.—Tidwell v. Badgett, Civ., 252 So.2d 649, 47 Ala. 
App. 227. 

Mich.—Ambassador Steel Co. v. Ewald Steel Co., 190 
N.W.2d 275, 33 MicEApp. 495. 

Restatement of Law of Contracts 

(2) Inability to prove contract value. 

N.Yi—West, War & Bartel, Inc. v. Mary Carter Paint 
Co„ 267 N.Y.S.2d 29, 25 A.D,2d 81, motion den. 
219 N.E2d 882, 18 N.Y. 686, 273 N.Y.S,2d 436. 
App. dism. 226 N.E2d 704, 19 N.Y.2d 812, 279 
N.Y.S.2d 971, app. after remand 286 N.Y.S.2d 459, 
29 A.D.2d 526 and 294 N.Y.S.2d 837, 31 A.D.2d 
517, mod. on oth. grds, 255 N.E2d 709,25 N.Y^2d 
535, 307 N.Y.S.2d 449, am. on oth. grds. 259 
N.E.2d 483, 26 N.Y.2d 969, 311 N.Y.S,2d 13, 

Building and construction contracts 

Ga.—Ayers Enterprises, Ltd. v. Adams, 205 S.E2d 16, 
131 Ga.App. 12. 

Change in market value during period of delay 
of availability of commodity 

Tex.—R. G. McClung Cotton Co. v. Cotton Concentra¬ 
tion Co., Qv.App., 479 S.W,2d 439, err. ref. no rev. 
err. 

Gains prevented and losses sustained 

Neb.—Midlands Transp. Co. v. Apple Lines, Inc., 197 
N.W.2d 646, 188 Neb. 435. 

(1) Mich.—Maraldo Asphalt Paving, Inc. v. Harry 

D. Osgood Co., Inc., 220 N.W,2d 50, 53 Mich.App. 

324. 
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46,5. U.S.—Minot v. Charles Young Const., Inc., 
C.A.Guam, 344 F.2d 671—Kent v. Flickinger, 
C.A.C 0 I 0 ., 453 F.2d 955. 

Cal—Runyan v. Pacific Aft Industries, Inc., 85 Cal. 
Rptr. 138, 466 P.2d 682, 2 C.3d 304, 41 A.L.R.3d 
1422. 

Mass.—Goldman v. Mahony, 242 N.E,2d 405, 354 
Mass. 705. 

Wash.—Carlson v. Leonardo Truck Lines, Inc., 538 
P.2d 130, 13 Wash.App. 795. 
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Economic loss closely allied 

III—Bi-Petro Refining Co., Inc. v. Hartness Painting, j 
Inc., 4 Dist., 458 N.E.2d 209, 76 IllDec. 70, 120 
Hl.App.3d 536. 

46.10. Ala.—Cunningham v. Lowery, Civ., 236 So.2d 
709, 45 Ala.App. 700, cert. den. 236 So.2d 718, 
286 Ala. 734. 

N.Y.—C.J.S. cited in Odysseys Unlimited, Inc. v. As¬ 
tral Travel Service, 354 N.Y.S.2d 88, 91, 77 
Misc.2d 502. 

46.15. Mo.—Boten v. Brecklein, 452 S.W.2d 86. 

47. Conn.—Kushwara v. Kaleta, Cir.A.D., 268 A.2d 
688, 6 Conn.Cir. 142. 

Ill—Rankin v. Hojak, 355 N.E.2d 768, 42 IllApp.3d 
440. 

Mo.—C.J.S. quoted at length in Boten v. Brecklein, 4S2 
S.W,2d 86, 93. 

Va.—United Virginia Bank of Fairfax v. Dick Herriman 
Ford, Inc., 210 S.E2d 158, 215 Va. 373. 

47.5. Conn.—Kushwara v. Kaleta, Cir.A.D., 268 
A.2d 688, 6 Conn.Cir. 142. 

Tex.—Blakeway v. General Elec. Credit Corp., Civ. 
App., 429 S.W.2d 925, err. ref. no rev, err. 

Va.—Appalachian Power Co. v. John Stewart Walker, 
Inc., 201 S.E.2d 758, 214 Va. 524. 

Reasonable cost of expected performance 

Tex.—P. G. Lake, Inc. v. Sheffield, Gv.App., 438 
S.W.2d 952, err. ref, no rev. err. ^ 
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47.15. U.S.—Huffman Towing, Inc. v. Mainstream 
Shipyard & Supply, Inc., D.C.Miss., 388 F.Supp. 
1362. 

La.—Rigaud v. Orkin Exterminating Co., App., 236 
So.2d 916. 

Minn.—Johnson v. Radde, 196 N.W.2d 478, 293 Minn. 
409. 

Mo.—Coonis v. Rogers, 429 S,W.2d 709. 

N.D.—CJ.S. cited in Vallejo v. Jamestown College, 244 
N.W.2d 753, 759. 

Wis.—Toulon v. Nagle, 226 N.W.2d 480, 67 Wis.2d 
233. 

Foreseeable iitiuries 

Mich.—Brodsky v. Allen Hayosh Industries, Inc., 137 
N.W.2d 771, 1 MicEApp. 591. 

Value and incidental court costs 

Ark.—Rebsamen Companies, Inc, v. Arkansas State 
Hospital Emp. Federal Credit Union, 522 S.W,2d 
845, 258 Ark. 160. 

Incidental and consequential damages 

U.S.—Office Supply Co., Inc. v. Basic/four Corp., D.C. 
Wis., 538 F.Supp. 776. 

48. U.fei^BoWes v, Saks & Co., CA.I!!., 397 F.2d 
113—Stewart v.' Crhn-Vcla Rental Co., Inc., C.A. 
La., 510 F,2d 982—^Blantoh v. Mobil Oil Corp., 
C.A.WasE, 721 F.2d 1207, cert. den. 105 S.G. 
1874, 85 UEd.2d 166, deq^ IC^ S-Ct. 2369, 86 
L.Ed,2d 268. 

Newton v. Roriewood & Co., .D<C.Mas8., 261 
F.Supp. 485, affd., C,A., 378 F.2d 3^5-!«pQe^lenta 
Auto Co. v. Service Bureau COrp., 298 

F.Supp, 115, affd. in part, revd. in part on oth. 
grds., C.A., 444 F.2d 169—Mid-Continent Td. 
Corp, V. Home Tel Co., D.C.Miss., 319 F.Supp. 
1176, 

Ill.—Central Nat. Bank & Trust Co, of Rockford V. 
Consumers Const Co., 282 N.£,2d 158, 5 I^. 
App,3d 274—C.JJS, cited In Nardi & Co., Inc. y., 
AJlabastro, 314 N.E.2d 367, 370, 20 HlApp.3d 323. 

Iowa—CJ.S. cited in DeWaay v. Muhr, 160 N.W.2d 
454, 459. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.Zd 778, 
10 Mich.App. 67. , ,, 

Mo.—Boten v. Brecklein, 452 S.W.Zd 86. 

N.Y.—CJ.S. cited in Odysseys Unlimited^ lac. v. As¬ 
tral Travel Service, 354 N.Y.S.2d 88, 91, 77 
Misc.2d 502. . ? , 

Wis.—Hanz Trucking, Inc. v. Harris Bros. Ca, 

Kne Division, 138 N.W.2d 238, 29 Wis.2d 2H 
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Reward or penalty not recoverable 

U.S —Clark v Ferro Corp, D C.Tenn , 237 F.Supp. 
230 

Necessity of showing what performance on both 
sides would have been 

Cal —Benard v Walkup, 77 Cal.Rptr. 544, 272 C A 2d 
595. 

No double recovery 

Utah—Bjork v April Industnes, Inc, 560 P2d 315, 
cert den 97 S.Ct 2634, 431 US 930, 53 L Ed.2d 
245 

49. US.—Kings Electronics Co v. US, 341 F2d 
632, 169 Ct Cl 433 

Ala.—United Bonding Ins Co. v W S Newell, Inc, 
232 So.2d 616, 285 Ala 371. 

Neb—Duplex Mfg Co v Atlas Leasing Corp, 146 
NW.2d 205, 180 Neb 851 
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49.5. Ala —-Geohagan v. General Motors Corp, 279 
So 2d 436, 291 Ala. 167. 

Iowa—C.J.S. quoted in DeWaay v Muhr, 160 N W 2d 
454, 458. 

Ind —Valcan Corp. v M T. Sparks, Inc ,241 N E 2d 
862, 143 IndApp 543—Lawrence v. Cam, 245 
N.E2d 663, 144 Ind.App 210 

La.—Loridans v Southern Bell Tel & Tel. Co, App., 
172 So 2d 323—Cambo v LaNasa, App., 173 So 2d 
365, application den. 175 So 2d 109, 247 La. 874— 
Voelker v Liberty Mut. Ins. Co, App., 190 So 2d 
136—Clark v. Keller, App, 192 So.2d 202. 

51. Ala.—Feazell v Campbell, 358 So 2d 1017 

La—Temple v Liberty Mut. Ins. Co, App., 336 So 2d 

299, writ ref., Sup., 339 So.2d 23, two cases 

N.D —Vallejo v Jamestown College, 244 N W.2d 753 

51.5. U.S.—Drake v. E. 1. DuPont deNemours & Co., 
C A Tex., 432 F 2d 276—Hood v. Dun & Brad- 
street, Inc, C.A.Ga, 486 F.2d 25, cert. den. 94 
set 1580, 415 U.S. 985, 39 L.Ed.2d 882. 

Southern Nat. Bank of Houston, Tex v. Tri 
Ftnancial Corp., D.C.Tex, 317 F.Supp. 1173, affd 
in part, revd. m part on oth grds., C A., 458 F.2d 
688 . 

Alaska—Alaska Airlines, Inc. v Sweat, 568 P.2d 916, 
app. after remand 584 P.2d 544. 

Cal—Channell v. Anthony, 129 Cal.Rptr. 704, 58 
C.A.3d 290. 

Colo.—Davis V Fortino & Jackson Chevrolet Co., 510 
P.2d 1376, 32 Ohio.App. 222. 

D.C—^Tatum v. Morton, D.C., 386 F.Supp. 1308 

Ind —Smith v. Glesing, 248 N.E 2d 366, 145 Ind App. 

n 

La.—Greene v. Allstate Ins, Co., App., 228 So.2d 151— 
Poche V. Frazier, App., 232 So.2d 851, application 
den. 236 So.2d 36, 256 La. 266—Squyres v. Phil¬ 
lips, App., 285 So,2d 337—Wilkinson v. American 
Ins, Co of Newark, New Jersey, App., 311 So.2d 
584—Kay v. Home Indem Co., App, 313 So.2d 
303. 

N J.—Commonwealth Land Title Ins. Co. v, Conklin 
Associates, 377 A,2d 740, 152 N.J.Super. 1, affd. 
400 A.2d 1208, 167 N.J.Super. 392. 

Utah—Amoss v. Broadbent, 514 P.2d 1284, 30 Utah2d 
165. 

Wash.—V, C. Edwards Contracting Co,, Inc. v. Port of 
Tacoma, 514 P.2d 1381, 83 Wash.2d 7. 

Wis,—Page v. American Family Mut. Ins, Co., 168 
N.W.2d 65, 42 Wis.2d 671. 

Award must have basis in record 

La.—Watts v, Aetna Cas. & Sur. Co., App., 309 So.2d 
402, writ den.. Sup., 313 So.2d 601, two cases. 

52. Ariz.—C.J.S. cited in Fairway Builders, Inc. v. 
Malouf, etc., App., 603 P.2d 513, 526, 124 Ariz. 
242. 

Ind.~Cjr.S. cited in Indiana Bell Tel. Co. v. Ice Ser¬ 
vice, Inc., 231 N.E,2d 820, 824, 142 Ind.App. 23. 

Mo.—CJ.S. cited in Blankenship v. Porter, 479 S.W.2d 
409, 415. 

N.Y,—CJ.S. cited in Simon v. Electrospace Corp,, 320 
N,Y.S.2d 225, 232. 28 N.Y.2d 136, 269 N,E.2d 21, 
26, 28 N.Y.2d 136, 320 N,Y.S.2d 225, 232, motion 


den 270 N E.2d 730, 28 N.Y 2d 809, 321 N.Y S.2d 
912—M. Rodriguez & Co., Inc v Moore- 
McCormack Lines, Inc., 299 NE2d 243, 32 
N.Y 2d 425. 345 NYS.2d 993 

Pa.—Verzella v Caste Bros, Inc, 215 A 2d 264, 207 
Pa.Super. 74. 
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53.5. U S —Cargill, Inc v Stafford, C A.C 0 I 0 , 553 
F.2d 1222 

58, Value at time of judgment 

Cal—Daum v Yuba Plaza, Inc, 89 Cal.Rptr. 458, 11 
C A 3d 65 
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60. US—Massachusetts Gas & Elec Light Supply 
Corp v. V-M Corp. C A Mass., 387 F.2d 605 

Ala —Tidwell v Badgett, Civ., 252 So 2d 649, 47 Ala. 
App 227. 

Cal —Jen-Mar Const Co v. Brown, 55 Cal Rptr 832, 
247 CA2d 564. 

Ga.—Anken Const. Co, Inc v. Artistic Ornamental 
Iron Co, Inc, 198 S.E2d 389, 129 GaApp 32. 

Idaho—Grant Const. Co v. Burns, 443 P 2d 1005, 92 
Idaho 408 

Ill.—Kemp V Gannett, 365 N E 2d 1112, 8 Ill Dec 726, 
50 Ill.App.3d 429. 

Mich.—Dienckx v. Vulcan Industries, 158 N W 2d 778, 
10 Mich App. 67 

Mo.—C.J.S. cited in St. Joseph Light v Kaw Valley 
Tunneling, 589 S W.2d 260, 275, app. after remand 
app., 660 S.W.2d 26. 

N.C—Leggette v. Pittman, 150 S.E2d 420, 268 NC 
292. 

Pa.—Donahue v R C. Mahon Co., Super., 280 A.2d 
563, 219 Pa.Super. 210. 

Tenn.—Crowe v. Harkins’ Estate, 416 S.W,2d 770, 220 
Tenn. 286. 

Tex.—Arnold v. Spraggins, Civ.App, 470 S.W.2d 75, 
err. ref. no rev. err. 

Not considered alternative remedy 

N.D.—Ray Farmers Union Elevator Co v. Weyrauch, 
238 N.W.2d 47 

Incidental damages 

Tenn.—Fuller v. Orkin Exterminating Co., Inc., App., 
545 S.W 2d 103 

Recovery not limited to contractual limit 

N.Y —Saltzraan v. Liebman, 403 N.Y.S 2d 671, 63 
A.D 2d 621. 

60.5. Tex.—Hanson Southwest Corp. v Da!-Mac 
Const Co., Civ.App., 554 S.W.2d 712, err. ref no 
rev. err. 

61. Ark.—Kohlenberger, Inc. v. Tyson’s Foods, Inc, 
510 S.W.2d 555, 256 Ark. 584. 

Tex.—Vallance & Co. v. DeAnda, Civ.App., 595 
S.W.2d 587. 

62. Idaho—Grant Const. Co. v. Bums, 443 P 2d 1005, 
92 Idaho 408 
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63. U.S.—Salem Towne Apartments, Inc. v. McDan¬ 
iel & Sons Roofing Co., D.C.N C, 330 F.Supp. 
906, 

Ind.—General Bargain Center v American Alarm Co, 
Inc., App., 430 N.E.2d 407. 

65. U.S.—C.J.S. cited in Raynor v. Burroughs Corpo¬ 
ration, D.CVa,. 294 F.Supp. 238, 242 

Okl.—C.J.S. cited in Osborn v. Commanche Cattle 
Industries, Inc., 545 P.2d 827, 831 

65.10. Limitations on liability given effect 
where no tort committed 

Ga.—Orkin Exterminating Co. v. Stevens, 203 S.E.2d 
587, 130 Ga.App. 363. 

65.15. U.S.—Lincoln Pulp & Paper Co., Inc. v. Dra- 
vo Corp,, D.C.Mc., 436 F.Supp. 262. 

Pa.™National Cash Register Co v. Modern Transfer 
Co., Inc., 302 A.2d 486, 224 Pa.Super. 138. 
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Recognized practice within trade 
Wash —Schroeder v Fageol Motors, inc, 544 P.2d 20, 
86 Wash 2d 256 

65.20. Test 

U.S—Phillips Machinery Co v LeBlond, Inc, DC. 
Okl, 494 F.Supp. 318 
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68, Ala—Cunningham v. Lowery, 236 So 2d 709, 45 
Ala.App. 7(W, cert den. 236 So 2d 718, 286 Ala. 
734 

La.—Kegler’s Inc v. Levy, App., 239 So 2d 450, wnt 
ref 241 So 2d 253, 256 La. 1150 

75.5. Ill —C.J.S. quoted k Comm v, Goodman, 286 
N E.2d 758, 764, 6 III App.3d 847 
Pa—Frey v McLaughlin, 10 Lebanon 235, 

76. Conn —Martin v. Kavanewsky, 255 A 2d 619, 157 
Conn. 514 

La—Succession of Butler, 294 So 2d 512. 

76.10. Anticipatory breach 
Ga —Redman Development Corp v. Piedmont Heating 
& Air Conditioning, Inc, 197 S.E,2d 167, 128 
Ga.App 447 

77. U S.—Asher v. Reliance Ins Co., D.C.Cal, 308 
F.Supp, 847 

Cal —Benard v, Walkup, 77 Cal.Rptr. 544, 272 CA 2d 
595—Northwestern Title Sec Co. v Flack, 85 Cal 
Rptr 693, 6 CA 3d 134 
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79.50. Idaho—C.J.S. cited in King v, Beatnce Foods 
Co, 402 P.2d 966, 969, 89 Idaho 52. 

R.I —Aiello Const, Inc v. Nationwide Tractor Trailer 
Training and Placement Corp., 413 A 2d 85, 122 
RI 861. 

Tex.—Beeman v. Worrell, Civ App., 612 S,W.2d 953 
Utah-Nielsen v. Chin-Hsien Wang, 613 P.2d 512 
Contractor's damages for breach of subcontrac¬ 
tor 

N.H—Marcou Const Co., Inc. v. Tinkham Indus. & 
Development Corp., 371 A.2d 1187, 117 N.H. 297. 

Quantum meruit 

Fla.—Fidelity & Deposit Co. of Maryland v. Accel, 
Inc., App., 354 So.Zd 424. 

N.Y,—Acaty Const. Corp. v. Russ-Bro Intern, Corp., 
452 N.Y.S.2d 409, 85 A.D.2d 557. 

80. U S.—State of Ariz., By and Through Anzona 
Dept, of Transp. v U.S., 575 F.2d 855, 2l6Ct.CI. 
221. 

Cal—Amerson v. Chnstman, 68 Cal.Rptr. 378, 261 
C.A.2d 811. 

Colo.—R F. Carle Co. v. Biological Sciences Curric¬ 
ulum Study Co, App., 616 P.2d 989. 

Fla.—C.J.S. cited in Equitable Fire & M. Ins. Co. v. 
Tiernan Building Corp., 190 So.2d 197, 200. 

R. K. Cooper Builders, Inc. v. Free-Lock Ceil¬ 
ings, Inc, App, 219 So.2d 87—Ballard v Krause, 
App., 248 So 2d 233—C.J.S. cited in Reitano v. 
Peninsular Bldg Supply Co., App., 262 So.2d 710, 
712. 

Ga.—Palmer v. Howse, 212 S.E2d 2, 133 Ga.App 
619—Lurlee Inc. v, Pemoshal-39 Co, 218 S.E.2d 
701, 135 Ga App. 724. 

Ill—Algonquin Manor Bldg. Corp. v. Waters, 224 
N.E.2d 21, 79 Ill.App.2d 486. 

La.—White v Rimmer & Garrett, Inc., 340 So.2d 283. 
Md.—Gamble v. Woodlea Const. Co., 228 A.2d 243, 
246 Md. 260. 

Mo.™C.J,S. cited in Edmonds v. Stratton, App., 457 
S.W.2d 228, 233—Finkel v. Hoel-Steffen Const. 
Co., App., 631 S.W 2d 645 
Mont.—Carriger v. Ballenger, 628 P 2d 1106 
Neb.—Sinnett v. Dial Const Co., 188 N.W.2d 681, 187 
Neb. 190. 

N.M.—Louis Lyster, General Contractor, Inc. v. Town 
of Las Vegas, 405 P.2d 665, 75 N.M. 427, app. 
after remand 489 F.2d 646. 83 N.M 138. 
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Ohio—Murray v. Marbro Builders,' Inc., 371 N.E.2d 
218, 53 Ohio App.2d 1, 7 0.0.3d 8. 

Tex.—Freeman v. Shannon Const., Inc., Civ.App., 560 
S.W 2d 732, err. ref. no rev. err. 

Utah—Keller v. Deseret Mortuary Co„ 455 P,2d 197, 
23 Utah2d 1. 

Va.—Green v. Burkholder, 160 S.E.2d 765, 208 Va. 768. 

Wash.—Golob v. George S. May Intern. Co., 468 P.2d 
707, 2 Wash.App. 499. 

W.Va.—Steinbrecher v. Jones, 153 S.E.2d 295. 

Actual not estimated cost 

Fla.—Barile Excavating & Pipeline Co., Inc. v. Kendall 
Properties, Inc., App.4 Dist., 462 So.2d 1129. 

Cost-plus requires reasonable cost 

Tex.—Beeman v. Wonell, Civ.App., 612 S.W.2d 953. 
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80.5. U.S.—Todd Shipyards Corp. v. Turbine Service, 
Inc., D.C.La,, 467 F.Supp, 1257, affd. in part, 
revd. in part on oth. grds., mod. in part on oth. 
grds„ C.A., 674 F.2d 401, reh. den. 680 F.2d 1389, 
three cases, cert. den. 103 S.Ct. 447, 459 U.S. 
1036, 74 LEd.2d 602, cert. den. 103 S.Q. 448, 459 
U.S. 1036, 74 L.Ed.2d 603, on remand D.C., 592 
F.Supp. 380, affd, in part, revd. in part on oth. 
grds, 763 F.2d 745, reh. den. 770 F,2d 164. 

111.—Jeffreys v. Hickman, 269 N.E.2d 110, 132 Ill. 
App.2d 272. 

80.10. Minimum price used 

La.—Davis v. Tillman, App., 370 So.2d 1323. 

80.5. Ill.—Jeffreys v. Hickman, 269 N.E.2d 110, 132 
IlLApp.Zd 272. 

81. U.S.—Avco Delta Corp. Canada Ltd. v. U.S., 
C.A.I11, 484 F.2d 692, cerf. den. 94 S.Ct. 1444, 
415 U.S. 931, 39 LEd.2d 490, app. after remand, 
C.A., 540 F,2d 258, cert. den. 97 S.O. 739, 429 
U.S. 1040, 50 L.Ed.2d 752, 

Ark.—Mason v. Russenberger, 542 S.W.2d 745, 260 
Ark. 561. 

Ma;®.—Providence Washington Ins. Co. v. Beck, 255 
N.E.2d 600, 356 Mass. 739. 
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87. U.S.—quoted in Avco Corp. v. American 
Telephone and Telegraph Co., D.C.Ohio, 68 
F.R.D. 532, 554. 
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858 ‘ ' 

91.50. Ark.—Allied Chemical Corp. v. Van Buren 
School Dist. ,Na. 42, 575 S.W.2d, 445, 264 Ark. 
810. 

La.—Dupre v. Tri-Parish Flying Service, Inc, App., 355 
So.2d 554. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.2d 778, 
10 Mich.App. 67. 

N.Y.—Manshul Const. Corp. v. Dormitory Authority of 
State, 444 N.Y.S.2d 792. lU Misc.2d 209. 

Tex,—Smith v. Kinslow, Civ.App., 598 S.W,2d 910. 

Wis.—Tri-State Home Imp. Co., Inc, y. Mansavage, 253 
N.W.2d 474, 77 Wis.2d 648. 

91.55. U.S.—Aghnides v. Marmon Group, Inc., C.A. 
W.Va., 463 F.2d 384. 

Walker Mfg, Co. v. Henkel Const. Co., D.C. 
Iowa, 346 F.Supp. 621. 

D.C—Haviland v. Dawson, App., 210 A.2d 551. 

Mont.—Kirby v, Kenyon-Noble Lumber Co., 558 P.2d 
452, 171 Mont. 329. 

N.Y.—Stanley L. Bloch, Inc. v. Klein, 258 N.Y.S.2d 
501, 45 Misc.2d 1054. 

Party is entitled to have what he contracts for, 
etc. 

Wis.—Jansen v. Vils, 149 N,W.2d 551, 34 Wis.2d 332. 

Rejected work excluded 

U.S.—H, B. 2Iachry Co. v’. Travelers Indent. Co., D.C. 
Tex-, 262 F.Supp. 237, affd, in part, revd, in part 
on oth. grds;, C.A., 391 F.2d 43. 


Tax return service 

La.—Slaughter v. Roddie, App., 249 So.2d 584, 47 
A.L.R.3d 1281. 

92. U.S.—American Elec. Power Co., Inc. v. Westing- 
house Elec. Corp., D.CN.Y,, 418 F.Supp. 435 

Iowa—C.J.S. cited in Ryan v. Kanne, 170 N.W.2d 395, 
407. 

N.Y.—Webster v. Culver Roadways, Inc., 359 N.Y.S.2d 
863, 79 Misc.2d' 256. 

N.C—Hartley v. Ballou. 209 S.E.2d 776, 286 N.C. 51. 

Negligence resulting in excessive costs 

Colo.—Kellogg v. Pizza Oven, Inc., 402 P.3d 633, 157 
Colo. 295. 

Mass.—Kaufman v. Le^rd, 248 N E.2d 480, 356 Mass. 
163. 

Cost to complete when materially defective 

Ga.—A. W. Easter Const. Co., Inc. v. White, 224 
S.E.2d 112, 137 Ga.App. 465. 

Neb.—Stungis v. Union Packing Co. of Omaha, Inc., 
241 N.W.2d 660, 196 Neb. 126. 

Wash.—^J & J Elec., Inc, v. Gilbert H. Moen Co., 516 
P.2d 217, 9 Wash.App. 954. 

93, Ala.—Lowe v. Morrison, 412 So.2d 1212. 

Colo.—Wickland v. Snyder, 565 P.2d 976, 39 Colo.App. 
403. 

Ga.—Robertson v. Gore, 154 S.E.2d 748, 115 Ga.App. 
537. 

Ill.—Brewer v. Custom Builders Corp., 356 N.E.2d 565, 
1 Ill.Dec. 377, 42 Ill,App.3d 668. 

Ky.—Baker Pool Co. v. Bennett, 411 S.W.2d 335. 

Me.—Gosselin v. Better Homes, Inc., 256 A, 2d 629— 
Parker v. Booth, 446 A.2d 1124. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.2d 778, 
10 Mich.App. 67. 

Mo.—Sides Const. Co., Inc. v. Arcadia Valley R-II 
School Dist., App., 565 S.W.2d 761. 

N,J.—McConald v. Mianecki, 386 A.2d 1325, 159 N.J. 
Super. 1, affd. 398 A.2d 1283, 79 N.J. 275, 16 
A;L.R.4th li27. 

,N.C.—Griffin V. Wheeler-Leonard & Co., Inc., 225 
S.E.2d 557, 290 N.C. 185. 

Or.—^Thomas v. Schmidt, 648 P.2d 376, 58 Or.App. 
343. 

R.I.—Rhode Island Turnpike and Bridge Authority v. 
Bethkhem Steel Corp., 379 A.2d 344, 119 R.I. 141, 
app, after remand 415 A.2d 1295 and 446 A.2d 
752, app. dism. 103 S.Ct. 247, 459 U.S. 938, 74 
L.Ed.2d 194. 

Tex.—Griffin v. Holiday Inns of America, Civ,App., 
452 S.W.2d 517. 

Utah-^Rcx T, Fuhriman, Inc. v. Jarrell, 445 P.2d 136> 
' 2lUtah2d298, 
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9A. Cal.—Raven*s Cove Townhoroes, Iqc. v. ;Knuppe 
Development Co., Inc., 171 Cal.Rptr. 334, 114 
C.A.3d 783. 

Colo.—Hoagland v. Celebrity Homes, Inc., 572 P.2d 
493, 40 CoIo.App. 215. 

Fla.—Gory Associated Industries, Inc. v. Jupiter Roof¬ 
ing & Sheet Metal, Inc., App., 358 So.2d 93. 

Ga.—Rose Mill Homes, Inc. v. Michel, 273 S.E2d 211, 
155 Ga.App. 808. 

Ill—Hanavan v. Dye, 281 N.E.2d 398, 4 ni.App.3d 
576-Harris v. Shuman, 298 N.E.2d 341, 11 III. 
App.3d 894. ■ 

Ind.—Orto v. Jackson, App., 413 N.E.2d 273. 

Kan,—Sippy v. Cristich, 609 P.24 204, 4- Kan.App.2d 
511. 

Me,—Parsons v. Beaulieu, 429 A.2d 214. 

Mont.—Bos V. Dolajak, 534 P.2d 1258, 167 Mont. I. 

Neb.—Wilson Concrete Co. v. A. S. Battiato Const. 
Co., 241 N,W.2d 819, 196 Neb. 185. 

N.Y.—Van Deloo v. Moreland, 444 N.y.S.2d 744. 84 
A.D.2d 871. 

Pa.—Golin v. Sgrignoli, 83 Dauph. 331. 

Tex.—Tarrant County v. Butcher & Sweeney Const. 
Co., Civ.App,, 443 S.W,2d 302, err. ref. no rev. 
err.—Winandy Greenhouse Const., Inc. v. Graham 
Wholesale Floral, Inc., Civ.App., 456 S;W.2d 470. 
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Amount reasonable 

Ala.—U.S. Fidelity & Guaranty Co. v, Jacksonville 
State University, 357 So.2d 952. 

95. U.S.—^Jones Memorial Trust v. Tsai Inv. Services, 
Inc., D.C.N.Y.. 367 F.Supp. 491. 

96. Ariz.—Sorensen v. Robert N. Ewing, General 
Contractor, 448 P.2d 110, 8 Ariz.App. 540. 

Colo.—First Nat. Bank of Englewood v. Iliff Builders 
Supply Co., App., 531 P.2d 407. 

Ga.—Holder v. J. F. Kearley, Inc., 267 S.E.2d 266, 153 
Ga.App. 843. 

Ill—Park V. Sohn, 414 N.E2d 1, 46 Ill.Dec. 279,90 
IllApp.3d 794, affd. in part, revd, in part on oth. 
grds. 433 N.E.2d 651, 60 Ill.Dec. 609, 89 Ill2d 453. 
La.—Stream v, Lejeune, App., 352 So.2d 714. 

Mass.—McKenna v. Begin, 362 N.E.2d 548, 5 Mass. 
App. 304. 

Mo.—Major v. Rozell, App,, 618 S.W.2d 293. 

Neb.—Fink v. Denbeck, 293 N.W.2d 398, 206 Neb. 462. 
N.H.—Sargent v. Janvrin, 242 A.2d 73, 109 N.H, 66, 
N,C.—Leggette v. Pittman, 150 S.E.2d 420, 268 N.C. 
292. 

Or.—Beik v. American Plaza Co., 572 P.2d 305, 280 Or. 
547. 

S.D.—Northern Farm Supply Inc. v, Sprecher, 307 
N,W.2d 870. 

Utah—Rex T. Fuhriman, Inc. v. Jarrell, 445 P.2d 136, 
21 Utah2d 298. 

97. N.M,—Louis Lyster General Contractors, Inc. v. 
City of Las Vegas, 489 P.2d 646, 83 N.M. 138. 

Damages for negligent performance 
of contract may exceed the reasonable 
market value of the property in- 
volved.®"^-’ 

97.5. Conn.—Johnson v. Flammia, 363 A.2d 1048, 
169 Conn. 491. 

99.5. U.S.-HolIywood Golf Estates, Inc. v. Ncllo L 
Teer Co., C.A.Fla., 353 R2d 485—Wynne v. U.S. 
for Use of Mid-States Waterproofing Co., CA. 
Okl, 382 F.2d 699. 

Ariz.—Sorensen v. Robert N. Ewing, General Contrac¬ 
tor, 448 P.2d UO. 8 Ariz.App. 540. 

ArL—Carter v. Quick, 563 S.W,2d 461, 263 Ark. 202. 
La.—Zindo v. Pelican Builders, Inc., App., 367 So.2d 
1294. 

Mich.—Dierickx v. Vulcan Industries, 158 N.W.2d 778, 
10 MicEApp. 67. 

Neb.—Fink v. Denbeck, 293 N.W,2d 398, 206 Neb. 462. 
Vt.—Tmsk V. Granter, 380 A.2d 73, 135 Vt. 465. 
‘Total cost formula*^ 

Fla.—Department of Tram^, v. Hawkins Bridge Co., 
App. 1 Dist.. 457 So.2d 525, iwiew den. 467 So.2d 
999. : 

1. U.S.—Kuniansky v, D. H. Overmyer Warehouse 
Co., C.AGa., 406 F.2d 818, app. after remand 419 
F.2d I28p. cert, den, 9^ S.q, ,1^7, 398 U.S. 905, 
26 LJEd.24 64, , , . ; , . , 

Fla-—Ray v, Dock & Marine App-. 183 

So.2d 237. , ^ . 

Ill—Brewer v. Custom Builders Cewp., 356 565, 

1 IILDec. 377, 42 IllApp,3d 668. 

Ky.—Gray v. Mattingly, 399 S.W.2d 301. 

La.—^Zindo v. Pelican Builders, Inc., App., 367 SoJd 
1294. 

Mich.—P A M Const. Co. v, Hammond Ventures, Ip^,' 
142 N.W.2d 468, 3 Mich.App. 306. 

Neb.—ARL Corp. v. Hroch, 268 N.W.2d 101, 20J Neb, 
422. , , 

Tex.—Jim Walter Homes, Inc. v. Castillo, Civ.App., 
616 S.W.2d 630, 18 A.L.R.4th 1331. 

Va.—Kirk Reid Co. v. Fine, 139 SJE.2d 829, 205 Va, 
778. 

Wash.—Prier v. Refrigeration Engmecrini; Cp., 4^ 
P.2d 621, 74 Wash.2d 2$. 

No duty to mitigata ^ ^ 

Ga.—Piedmont Builders, Inc. FuMerton, 276 S.E2d 
277, 157 OfcApp. 126. ^ ' 
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2, US —Salem Towne Apartments, Inc v McDaniel 

& Sons Roofing Co , D C.N C , 330 F.Supp. Q06— 
J A Jones Const. Co v Greenbnar Shopping 
Center, DCGa, 332 FSupp. 1336, CA, afTd 
461 F2d 1269 

Cal —Bayuk v Edson, 46 Cal Rptr 49, 236 C A 2d 
309—Eichler Homes, Inc. v Underwriters at 
Lloyd’s, London, 47 Cal Rptr. 843, 238 C A 2d 
532. 

Colo — Godwm-Bevers Co., Inc v G P Enterprises, 
Inc., App, 502 P2d 1124 

Ga—Windsor Forest, Inc v Rocker, 154 SE2d 627, 
115 GaApp 317 

Ill—Jeffreys v. Hickman, 269 N E.2d 110, 132 Ill 
App 2d 272. 

La—Jim Walter Corp v Laperouse, App., 196 So 2d 
539. 

Tex.—Goad-Boles Motors, Inc v Victoria Paving Co . 
Civ App, 408 S.W 2d 943—Winandy Greenhouse 
Const, Inc v. Graham Wholesale Floral, Inc, 
Civ App, 456 S.W,2d 470—Jacobini v. Zimmer¬ 
man, Civ App.. 487 S.W 2d 249 

Wash—Fuller v. Rosinski. 488 P 2d 1061, 79 Wash 2d 
719 

Particular defects 

(1) Fla—Sea Ledge Properties, Inc v, Dodge, App, 

283 So 2d 55 
(6) Othci defect.s 

Colo.—Belt V Spencer, 585 P.2d 922, 41 Colo App. 227 

Del.—Farny v. Be.stfield Builders, Inc., Super., 391 A.2d 
212 

Ill.—R)te-Way Plumbing & Heating, Inc v Wil-Freds, 
Inc., 380 N.E.2d 992, 20 Ill.Dec. 783, 63 Ill App 3d 
643. 

Minn.—Asp v. O’Brien, 277 N W.2d 382. 

Mo.—Kahn v Prahl, 414 S.W.2d 269. 

3, Ill —Brewer v. Custom Builders Corp., 356 N E.2d 

565, 1 Ill.Dec 377, 42 Ill.App.3d 668. 

Minn.—Marshall v. Marvin H. Anderson Const Co., 
167 N.W,2d 724, 283 Minn. 320. 

Tex.—Cooper Concrete Co. v. Hendricks, Civ.App., 386 
S,W.2d 221 

WiL—Jansen v. Vlh, 149 N.W.2d 551, 34 Wis.2d 332— 
W. G. Slugg Seed & Fertilizer, Inc. v. Paulsen 
Lumber. Inc, 214 N.W.2d 413, 62 Wis.2d 220. 
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3.5, Anz.—Blecick v. School Dist No. 18 of Cochi.se 
County, 406 P.2d 750, 2 Anz App 115—Maricopa 
County V. Walsh & Oberg Architects, Inc., 494 
P 2d 44, 16 Ariz,App, 439 

Colo.—Summit Const Co. v. Yeager Garden Acres, 
Inc. 470 P 2d 870, 28 Colo.App 110, app. after 
remand 513 P.2d 458, 32 Colo.App. 242. 

Fla.—Grossman Holdings Ltd. v. Hourthan, 414 So 2d 
1037, on remand, App., 416 So 2d 908, app. after 
remand 418 So.2d 441. 

N.H—Emery v. Caledonia Sand & Gravel Co., Inc,, 
374 A.2d 929, 117 N.H. 441. 

Tex.—Jacobini v, Zimmerman, Civ.App., 487 S,W.2d 
249. 

Wis,—W. G. Slugg Seed & Fertilizer, Inc. v. Paulsen 
Lumber, Inc., 214 N.W2d 413, 62 Wis.2d 220. 

3.10. Colo,—Summit Const. Co. v. Yeager Garden 
Acres, Inc., 470 P.2d 870, 28 Colo.App. IIO, app. 
after remand 513 P.2d 458, 32 Colo App. 242. 

3.15. La.—North American Contracting Corp. v. 
Gibson, App,, 327 So.2d 444, writ ref,, Sup,, 332 
So,2d 280. 

4.5. U.S.—J. F. White Contracting Co. v. New Eng¬ 
land Tank Industries of N.H., C.A.N.H., 393 F.2d 
449. 

Md,—Correlli Roofing Co. v. National Instrument Co., 
214 A.2d 919, 240 Md. 627—C.J.S. cited in Hoo- 
ton V, Kenneth B, Mumau Plumbing and Heating 
Company, Inc., 318 A 2d 514, 519, 271 Md. 565. 

Mich,—Dierickx v, Vulcan Industries, 158 N.W.2d 778, 
10 Mich.App. 67. 

N.M.—Clear v, Patterson, App., 459 P.2d 358, 80 N.M. 
654, 
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N.Y.—City School Dist of City of Elmira v. McLane 
Const. Co, Inc, 445 N Y S 2d 258, 85 A.D 2d 749 

4.10. Colo—Hi-Valley Constructors, Inc v Heyser, 
428 P2d 354, 163 Colo 1 

Md —Baltimore Federal Sav and Loan Ass’n v Gor¬ 
don, 321 A 2d 157, 272 Md 52 

4.15. La —Sledge v. Aluminum Specialties Mfg, Inc, 
App., 351 So 2d 835—Fortier v Sessum, App 5 
Cir. 441 So 2d 1238 

Factors considered 

Ill —Mayfield v Swafford, 435 N E 2d 953, 62 III Dec 
155, 106 Ill App 3d 610 

5. US—Autrey v. Williams and Dunlap, CALa, 
343 F.2d 730, reh den. 346 F 2d 1007—T C. 
Allen Const Co v Stratford Corp, C A N C., 384 
F.2d 653—Nathan Const Co v Fenestra, Inc, 
C A Neb., 409 F 2d 134 

J A Jones Const Co v. Greenbnar Shopping 
Center, D C Ga., 332 F Supp. 1336, C A, affd 461 
F2d 1269 

Anz—Fairway Builders, Inc. v Malouf Towers Rental 
Co, Inc, App, 603 P2d 513, 124 Anz 242 
Cal—Jones v Kvistad, 97 Cal Rptr 100, 19 C A 3d 
836 

Colo —ShifFers v Cunningham Shepherd Builders Co , 
470 P 2d 593, 28 Colo App 29—Godwin-Bevers 
Co, Inc v G P Enterprises, Inc., App, 502 P 2d 
1124. 

Conn —Johnson v Flammia, 363 A 2d 1048, 169 Conn. 
491 

Fla.—Ray v. Dock & Marine Const., Inc, App., 183 
So.2d 237—Edgar v Hosea, App, 210 So 2d 233 
Ga.—Mabry v Henley, 181 S E.2d 884, 123 GaApp 
561, 

Idaho—Nelson v Hazel, 433 P.2d 120, 91 Idaho 850— 
Hafer v Horn, 515 P2d 1013, 95 Idaho 621 
Ill —Brewer v. Custom Builders Corp, 356 N E.2d 565, 

1 IllDec. 377, 42 111 App.3d 668. 

Iowa—Conrad v Dorweiler, 189 N.W 2d 537, 

Kan.—English Village Properties, Inc. v. Boettcher & 
Lieurance Const. Co, Inc., 6^ P.2d 1282, 7 Kan. 
App 2d 307 

Ky,—Baker Pool Co. v. Bennett, 411 S W.2d 335 
La—Breaux v. Co-Operative Cold Storage Builders, 
Inc, App , 187 So.2d 1, application den., Sup., 190 
So.2d 232, 249 La. 711—Hayden v. Soule, App., 
271 So.2d 264—Co-operative Cold Storage Build¬ 
ers, Inc V. Arcadia Foods, Inc,, App., 291 So.2d 
403. 

Mich.—P & M Const. Co. v. Hammond Ventures, Inc., 
142 N W.2d 468, 3 Mich.App. 306. 

Mo —Edmonds v. Stratton, App., 457 S.W,2d 228— 
C.J.S. cited in Lawing v. Interstate Budget Motel, 
Inc, App., 655 S.W.2d 774, 778. 

Neb.—Henggeler v Jmdra, 214 N.W 2d 925, 191 Neb. 
317. 

N.H.—Wrobleski v. Constellation Corp,, 388 A 2d 944, 
118 N.H. 532, 

N.M.—Louis Lyster General Contractors, Inc. v City 
of Las Vegas, 489 P.2d 646, 83 N.M 138. 

N.D,—Dittmcr v, Nokleberg, 219 N.W.2d 201 ^ 

Ohio—Daniels v. Albert J Corey Co., 208 N.E.2d 150, 

2 Ohio App. 297. 

Term.—Edenficld v. Woodlawn Manor, Inc, 462 
S.W.2d 237, 62 Tenn.App. 280. 

Tex.—Cooper Concrete Co. v, Hendncks, Civ.App., 386 
S.W 2d 221—Moore v, Werner, Civ App., 418 
S.W.2d 918—Rogowicz v Taylor & Gray, Inc., 
Civ.App., 498 S.W.2d 352, 61 A.L R.3d 916, err. 
ref. no rev. err.—Perryman v Sims, Civ.App., 506 
S.W.2d 753, err. ref. no rev. err. 

Vt—Sheldon v. Northeast Developers, Inc., 238 A,2d 
775, 127 Vt. 15. 

Wash.^—Christensen v, Hoskins, 397 P.2d 830, 65 
Wash.2d 417. 

Marshall v, Food, Chemical & Research Labora¬ 
tories, Inc,, 484 P.2d 426, 4 Wash.App. 789. 
W.Va.—Steinbrecher v. Jones, 153 SE.2d 295, 

Wi.s.—Wiggins Const. Co. v. Joint School Dist, No 3 of 
Village of Hales Comers, Cities of Franklin and 
Greenfield, 151 NW.2d 642, 35 Wis.2d 632—Ste- 
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vens Const Corp. v Carolina Corp, 217 N W.2d 
291, 63 Wis.2d 342 

Reasonable cost 

U S —Osterholt v St Charles Drilling Co , Inc, D.C 
Mo, 500 FSupp. 529 

Fla—Bankers & Shippers Ins Co of New York v AlA 
Insulation Industries, Inc, App., 390 So 2d 734 
Ky —State Property and Buildings Commission of 
Dept of Finance v H W Miller Const Co., 385 
S W2d 211 

Mo —C.J.S. cited in Burger v Wood, App., 446 S W.2d 
436, 444 

Tex—Badeaux v Cohen, Civ.App., 437 S W 2d 310 
Vt—Berlin Development Corp. v Vermont Structural 
Steel Corp., 250 A.2d 189, 127 Vt 367 

Double recovery 

(3) Other matters 

Mmn—Northern Petrochemical Co. v Thorsen &, 
Thorshov, Inc, 211 N.W 2d 159, 297 Mmn. 118 

Deduction of part of unpaid purchase price 

(2) Other matters 

U S —Green Manor Const. Co v Highland Painting 
Service, Inc, C A Mass, 345 F 2d 657 
Mmn —Northern Petrochemical Co v Thorsen & 
Thorshov, Inc, 211 NW.2d 159, 297 Minn. 118 
Va—Kirk Reid Co v Fine, 139 SE.2d 829, 205 Va 
778 

Salary of supervisor overseeing repairs 
La—Flonda Ice Mach. Corp v Branton Insulation 
Inc , App , 290 So.2d 415 
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6. Ariz —Mancopa County v. Walsh & Oberg Archi¬ 

tects, Inc., 494 P 2d 44, 16 Anz App. 439. 

Ohio—Daniels v Albert J. Corey Co„ 208 N.E.2d 150, 

2 Ohio App. 297. 

6.5. Anz —Mancopa County v Walsh & Oberg Ar¬ 
chitects, Inc., 494 P.2d 44, 16 Ariz App. 439. 

Fla.—Grossman Holdings Ltd. v Hounhan, 414 So.2d 
1037, on remand, App., 416 So 2d 908, app. after 
remand 418 So.2d 441 

N.JH.—M. W Goodell Const Co, Inc. v. Monadnock 
Skating Club, Inc., 429 A.2d 329, 121 N.H 320. 
Tex.—Tarrant County v. Butcher & Sweeney Const. 

Co, Civ.App., 443 S W.2d 302, err. ref. no rev err, 
Wash.—Prier v. Refrigeration Engmeenng Co„ 442 
P.2d 621, 74 Wash 2d 25. 

6.10. Ky.—State Property and Buildings Commission 
of Dept of Finance v. H. W. Miller Const. Co, 
385 SW2d 211 

Wash.—Pilch V. Hendrix, 591 P.2d 824, 22 Wash.App 
531. 
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6.15. La.—Kegler’s Inc. v Levy, App., 239 So.2d 
450, wnt ref 241 So 2d 253, 256 La. 1150. 

7. Mich—Oakwood Villa Apartments, Inc. v. Gulu, 

App., 157 N.W 2d 816, 9 Mich.App. 568. 

7.5. W.Va—Steinbrecher v Jones, 153 S.E.2d 295. 
Upjust enrichment 

La—Fortier v. Sessum, App 5 Cir, 441 So.2d 1238, 

8. Recovery of remainder of contract price by 
contractor 

U S,—Whitfield Const. Co , Inc. v Commercial Devel¬ 
opment Corp, D.C.Virgin islands, 392 F.Supp. 
982. 

Mich.—Oakwood Villa Apartments, Inc. v, Gulu, App., 
157 N.W.2d 816, 9 Mich.App. 568. 

Enhancement of market value not contemplated 
Ky.—State Property and Buildings Commission of 
Dept, of Finance v. H. W Miller Const. Co., 385 
S.W,2d 211 

8.5. Cal—Pollard v. Saxe & Yolles, Development Co, 
115 CalRptr. 648, 525 P.2d 88, 12 C.3d 374. 

Ky.—State Property and Buildings Commission of 
Dept, of Finance v. H. W Miller Const. Co, 385 
S.W.2d 211. 

La.—Fortier v. Sessum, App. 5 Cir., 441 So.2d 1238, 
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Me.—Wimmer v. Down East Properties, Inc., 406 A.2d 

88 . 

Mich.—Matter of Acquisition of Land for Virginia Park 
Neighborhood Development Program, Michigan 
A-4-2, 283 N.W.2d 771, 91 Mich.App. 454. 

Miss.—C.JJS. cited in Gerodetti v. Broadacres, Inc., 363 
So.2d 265, 268. 

Mo.—Hensic v. Afshari Enterprises, Inc., App., 599 
S.W.2d 522. 

N.C—Coley v. Eudy, 276 S.E.2d 462, 51 N.C.App. 310. 

Wash.—Christensen v. Hoskins, 397 P.2d 830, 65 
Wash.2d 417. 

W.Va.—Steinbrecher v. Jones, 153 S.E.2d 295. 

Lesser amount of repair or diminution in value 
applied 

Ill.—Mayfield v. Swafford. 435 N.E,2d 953, 62 Ill.Dec. 
155, 106 Ill.App.3d 610. 

Cost of repair proper 

N.C.—Kenney v. Medlin Const. & Realty Co., 315 
S.E2d 311, 68 N.C.App. 339, review den. 321 
S.E2d 896, 312 N.C. 83. 

8.10. Va.—Kirk Reid Co. v. Fine, 139 S.E2d 829. 
205 Va. 778. 

Cost of repair unreasonably disproportionate to 
benefit 

Ill.—Park V. Sohn, 433 N.E2d 651, 60 Ill.Dec. 609, 89 
I11.2d 453. 

8.15. Cost rule held applicable 

Iowa—Busker v. Sokolowski, 203 N.W.2d 301. 

Miss.—Gerodetti v. Broadacres, Inc., 363 So.2d 265. 

9. N.Y.—Staff V. Lido Dunes, Inc., 262 N.Y.S.2d 544, 
47 Misc.2d 322. 

10. Ind.—Barnes v. Mac Brown & Co., Inc., 342 
N.E.2d 619, 264 Ind. 227. 

La.—Fortier v. Sessum, 441 So.2d 1238. 

Jim Walter Corp. v. Gay, App., 183 So.2d 94, 
application den. 184 8o.2d 25, 248 La. 1103. 

Minn.—Marshall v. Marvin H. Anderson Const. Co., 
167 N.W.2d 724, 283 Minn. 320. 

Wash.—Christensen v. Hoskins, 397 P.2d 830, 65 
Wash.2d 417. 

11. Tenn.—CJ.S. cited in Ford Motor Company v. 
Taylor, 446 S.W.2d 521, 530, 60 Tenn.App. 271. 
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14.10. Contractual provisions held not applica¬ 
ble 

Tex.—Inwood Const. Co. v, Huntington Corp., Civ, 
App., 400 S.W.2d 372, err. ref. no rev. err., app. 
after remand 472 S.W.2d 804, err. ref. no ref. err, 

§ 77. -Delay in Performance 

15. U.S.—E C. Ernst, Inc. v. Koppers Co., Inc., 
C.A.Pa.. 626 F,2d 324, on remand, D.C., 520 
F.Supp, 830. 

Ala.—United Bonding Ins. Co. v. W. S. Newell, Inc., 
232 So.2d 616, 285 Ala. 371. 

Idaho—Olson v. Quality-Pak Co., 469 P.2d 45, 93 
Idaho 607. 

Mo.—Herbert & Brooner Const. Co. v. Golden, App., 
499 S.W.2d 541. 

Pa.—Exton Drive-In, Inc. v. Home Indem. Co., 261 
A.2d 319, 436 Pa. 480, cert. den. 91 S.Ct, 36, 400 
U.S. 819, 27 L,Ed,2d 46. 

S.D.—Dave Gustafson & Co. v. State, 156 N.W.2d 185, 
83 S.D. 160. 

Delayed availability of goods 

Tex.—R. G, McGung Cotton Co. v. Cotton Concentra¬ 
tion Co, Civ.App., 479 S.W.2d 733, err. ref. no rev. 
err. 

Apportioiuneiit of damages 

Ill.—Pathman Const. O). v. Hi-way Elec, Co,, 382 
N.E2d 453, 22 IlLDec, 133, 65 Ll,App.3d 480. 

15j5. Neb.—Siefford v. Housing Authority of Qty of 
Humboldt, 223 N.W.2d 816, 192 Neb, 643, 74 
A.L.R.3d 172. 

16. Ind.—Sikora v. Barney, 207 N.E2d 846, 138 Ind. 
App. 686. 


N.Y.—Manshul Const. Corp. v. Dormitory Authority of 
State, 444 N.Y.S.2d 792. Ill Misc.2d 209. 
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20, Idaho—Olson v. Quality-Pak Co., 469 P.2d 45, 93 
Idaho 607. 

Minn.—Northern Petrochemical Co. v. Thorsen & 
Thorshov, Inc., 211 N.W.2d 159, 297 Minn. 118. 

Or—Gregory v. Weber, 626 P.2d 392, 51 Or.App. 547. 

S.D.—Potter v. Anderson. 178 N.W.2d 743, 85 S.D. 
142. 

Tex.—Ryan v. Thurmond, Civ.App., 481 S.W.2d 199, 
err. ref. no rev. err. 

Va.—Roanoke Hospital Ass’n v. Doyle & Russell, Inc., 
214 S.E.2d 155, 215 Va. 796. 
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22.15. U.S.—Mullinax Engineering Co. v. Platte Val¬ 
ley Const. Co., C.A.Wyo., 412 F.2d 553. 

26. Ind.—^Jay Clutter Custom Digging v. English, 393 
N,E.2d 230, 181 Ind.App. 603. 

Mo.—Herbert A Brooner Const. Co. v. Golden, App., 
499 S.W.2d 541. 
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35. Rental value of equipment 

(2) Other matters. 

U.S.—W. L. Hailey & Co. v. Niagara County, C.A. 
N.Y., 388 F.2d 746. 

§ 78. -Prevention of Perform¬ 

ance 

36.50. U.S.—Bailey v. Meister Brau, Inc., D.C.I11., 
378 F.Supp. 869, affd., C.A., 535 F.2d 982. 

Colo.—Comfort Homes, Inc. v. Peterson, App., 549 
P.2d 1087, 37 Colo.App. 516. 

Fla.—Kennedy v. George Cully Real Estate, Inc., App., 
336 So.2d 484. 

Iowa—C. C. Hauff Hardware, Inc. v. Long Mfg. Co., 
148 N.W.2d 425, 260 Iowa 30. 

Tex.—Farris v. Smith Erectors, Inc., Civ.App., 516 
S.W.2d 281. 

37. U.S.—Peter Kicwit Sons’ Co. v. Summit Const. 
Co., C.A.S.D,, 422 F.2d 242. 

Cal.—Shelly v. Hansen, 53 Cal.Rptr. 20, 244 C.A.2d 

210 . 

Ill—Chicago Health Clubs, Inc. v. Ahmad, 283 N.E2d 
919, 5 Ill.App.3d 665—Vogue Models, Inc. v. Rei- 
na, 285 N.E2d 256, 6 Ill.App.3d 211. 

N.Y.—Vanderlinde Elec. Corp. v. City of Rocheter, 
388 N.Y.S.2d 388, 54 A.D.2d 155. 
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39, U.S.—Frank Horton & Co. v. Cook Elec. Co., 
C.A.I11., 356 F.2d 485, cert. den. 86 S.Ct. 1572, 
384 U.S. 952, 16 L.Ed.2d 548—Todd Shipyards 
Corp. v. Jasper Elec. Service Co., C.A.Tex., 414 
F.2d 8. 

Autrey v. Williams & Dunlap, D.C.La., 210 
F.Supp. 491, affd. in part and revd. in part on oth. 
grds., C.A.. 343 F.2d 730, reh. den. 346 F,2d 1007. 

Cal.—Shelly v. Hansen, 53 Cal.Rptr. 20, 244 CA.2d 

210 . 

Ga.—^Redman Development Ck>rp. v. Piedmont Heating 
& Air Conditioning, Inc., 197 S.E.2d 167, 128 
Ga.App. 447. 

N.Y.—Savin Bros,, Inc. v. State, 405 N.Y.S,2d 516, 62 
A.D.2d 511, affd. 393 N.E2d 1041, 47 N.y.2d 934, 
419 N,Y.S.2d 969. 

N.D.—Dobler v. Malloy, 190 N.W.2d'46. 

Building and construction contract 

(1) U.S.—Maine Comice Works, Inc. v. National 

Union Fire Ins. Co., D.C.Cal., 258 F.Supp. 377. 

<6) Other matters. 

Fla,—Mori V. Matsushita Elec. Corp, of America, App., 
380 So.2d 46L 

Ind.—Indiana Tri-City Plaza Bowl, Inc. v. Glueck’s 
Estate, App., 422 N.E2d 670. ^ 

Minn.—Instrumentation Services, Inc. v. General Re¬ 
source Corp., 283 N.W,2d,902. 
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N.Y.—Aim V. Unified Church Structures, Inc., 40. 

N.Y.S.2d 151, 61 A.D.2d 886, 

Pa.—Com., Dept, of Highways v. S. J. Groves & Son 
Co., 343 A.2d 72, 20 Pa.CmwIth. 526. 

Overhead 

(1) Mass.—PDM Plumbing & Heating, Inc. v. Find 
len, 431 N.E2d 594, 13 Mass.App. 950. 
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40. U.S.—Autrey v. Williams and Dunlap, C.A.La. 
343 F.2d 730, reh. den. 346 F,2d 1007—In re La; 
Colinas, Inc., C.A.Puerto Rico, 453 F.2d 911, cert 
den. 92 S.Ct. 1502, 405 U.S. 1067, 31 L.Ed.2d 797 

41. U.S.—Autrey v. Williams and Dunlap, C.A. La. 
343 F.2d 730, reh. den. 346 F.2d 1007—C.J.S 
cited in Lee Shops, Inc. v. Schatten-Cypress Co. 
C.A.Tenn., 350 F.2d 12, 18, cert, den. 86 S.Ct 
552, 382 U.S. 980, 15 L.Ed.2d 470—Frank Hortor 
& Co. v. Cook Elec. Co., C.A.I11.. 356 F,2d 485 
cert. den. 86 S.Q. 1572, 384 U.S. 952, 16 L.Ed.2c 
548 —^Todd Shipyards Corp. v. Jasper Elec. Servict 
Co., C.A.Tex., 414 F.2d 8. 

Dale Const. Co. v. U.S., 168 Ct.Cl. 692. 

Autrey v. Williams & Dunlap, D.C.La., 2K 
F.Supp. 491, affd. in part and revd. in part on oth 
grds., C.A., 343 F.2d 730, reh. den. 346 F.2c 
1007—Main Comice Works, Inc. v. National Un¬ 
ion Fire Ins. Co., D.C.Cal., 258 F.Supp. 377. 

Ark.—Farmers Coop. Ass’n, Inc., of Rogers v. Phillips 
405 S.W.2d 939, 241 Ark. 28, app. after remahe 
422 S.W.2d 418, 243 Ark. 809—Reed v. Williams 
445 S.W.2d 90, 247 Ark. 314. 

Cal.—Shelly v. Hansen, 53 Cal.Rptr. 20, 244 C.A.2c 

210 . 

Colo.—Comfort Homes, Inc. v. Peterson, 549 P.2c 
1087, 37 Colo.App. 516. 

Conn.—Madrigale v. Corrone, Cir.A.D., 258 A.2d 102 
5 Conn.Cir. 521. 

D.C—Bergman v. Parker, App., 216 A.2d 581. 

Fla.—Mendez v. George Hunt, Inc., App., 191 So.2(! 
480—Marchese v. Taylor, App., 252 So.2d 820— 
Golf & Racquet Club of Palm Beach, Inc. v. 
Campbell-Dickey Advertising, Inc., App., 25S 
So.2d 192. 

Ga.—McDaniel v. Green, 275 S.E.2d 124, 156 Ga.App. 
549. 

Iowa—Fort Madison Sav. & Loan v. Marion County 
Sav. & Loan, App., 310 N.W.2d 545. 

La.—Holmes Brick & Salvage Co. v. Reo Const., Inc., 
App., 253 So.2d 562, writ ref. 255 So.2d 353, 26C 
U. 127. 

Md.—Automatic Retailers of America, Inc. v. Evans 
Cigarette Service Co., 304 A.2d 581. 

Mo.—^ArtCraft Cabinet, Inc. v. Watajo, Inc., App., 54C 
S.W.2d 918. 

N.D.—Dobler v. Malloy, 190 N.W.2d 46. 

Or.—Landreth v. Barnard A Kinney, Inc., 561 P.2d 
631, 277 Or, 703. 

Tex.—V, R. Wattinger Co. v. Moore, Qv.App., 475 
S.W.2d 327, app. after remand 490 S.W.2d 898. 
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41.5. U.S.—Allied Materials & Equipment Co., Inc. 

v. U.S., 569 F.2d 562, 215 Ct.a 406. 

N.Y.—Lake Steel Erection, Inc. v. Egan, 403 N.Y.S.2d 
387, 61 A.D.2d 1125, app. dism. 378 N.E2d 124, 
44 N.Y,2d 848, 406 N.V.S.Zd 761. 

42. U.S.—Dale Const. Co. v. U.S., 168 Ci.a. 692. 

Moorhead Const. Co., Inc. v. City of Grand 
Forks, C.A.N.D.. 508 F.2d 1008. 

Mich.—Earl Dubey & Sons, Inc. v. Macomb Concrete 
Corp., 266 N.W,2d 152, 81 Mich.App. 662, cert, 
den. 99 S,Ct. 2163, 441 US. 944, 60 L.Ed,2d 1046. 
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47* Wash.App.—Liner v. Armstrong Homes of Brem¬ 
erton. Inc., 579 P.2d 367. 19 Wash.App. 921. 

Business interference not pleaded or proven 
U.S.—Whitfield Const. Co., Inc. v. Commerical Devel¬ 
opment Corp., D.C Virgin Islands, 392 F.Supp. 
982. 
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Cal.—B«nson Elec. Co. v. Hale Bros. Associates, Inc., 
55 Cal.Rptr. 73. 246 CA.2d 686—U.S. Industries, 
Inc. V. Edmond J. Vadnais, General Contractor, 76 
Cal.Rptr 44, 270 C.A.2d 520. 

Kan.—C,J5. cited in Steel v. Eagle. 483 P.2d 1063, 
1067, 207 Kail. 146. 

Ky.—General Acc. Fire & Life Assur. Corp. v. Judd, 
400 S.W.2d 685. 

Old.—Smith v. Robinson, 594 P.2d 364. 

S.C.—Hutson V. Continental Assur. Co., 237 S.E.2d 
375, 269 S.C. 322. 

Utah—Cox Corp. v. Dugger, 583 P.2d 96. 

Wis.—Bridgkort Racquet Club, Inc. v. University Bank, 
App., 271 N.W,2d 165, 85 Wis.2d 706. 

Losses sustained 

U.S.—Decor by Nikkei Intern., Inc. v. Federal Republic 
of Nigeria, D.C.N.Y., 497 F.Supp. 893, affd., C.A., 
647 F.2d 300, cert. den. 102 S.Ct. 1012, 454 U.S. 
1148, 71 L.Ed.2d 301. 

Or.—Investment Service Co. v. Smither, 556 P.2d 955, 
276 Or 837. 

Entitled to present value of future payments 
Tex.—Hardin Associates, Inc. v. Brummett, Civ.App., 
613 S.W.2d 4. 

19.5. Tex.—Davis v. Small Business Inv. Co. of Hous¬ 
ton, Civ.App., 535 S.W.2d 740, err. ref. no rev. 
err. 

Applicable yrhen all prerequisites to payment 
have occurred and only remaining obli¬ 
gation is payment 

U.S.—Bloch v. Sun Oil Corp., D.C.Okl., 335 F.Supp. 
190. 

Statute not applicable 

U.S.—McDowell v. Union Mut. Life Ins. Co., D.C.Cal., 
404 RSupp. 136. 

Legal rate of interest 

U.S.->~Miller v. Federal Land Bank of Spokane, CA. 
Mont. 587 E2d 415, cert. den. 99 S.Q. 2407, 441 
U,S. 962. 60 LEd,2d 1067. 

The doctrine of acceleration of dam¬ 
ages following anticipatory breach 
does not apply to unilateral obligations 
for payment of money in the fu- 
tureJ’'*5 

19.15. U.S.—Local 1574, Intern. Ass’n of Machinists 
and Aerospace Woricers v. Gulf & Western Mfg. 
Co. (Eastern Groiq^), D.CMe., 417. F.Si|q^ 191. 
20. Miss.—New South Corp. v. Godley, 301 So.2d 
307. 

Utah—Walker v. Rocky Mountain Recreation Corp., 
508 P.2d 538, 29 Utah2d 274. 
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35. Ind.—Indiana University v. Indiana Bonding & 
Sur. Co., App., 416 N.E.2d 1275. 
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36. ni. —^Watson v. Auburn Iron Works, Inc., 318 
N.E2d 508, 23 |Il.App.3d 265. ’ 

Iowa—GJ..S. quoted in Brown v. Farm Bureau Life Ins. 

Co., 144 N.W.2d no, 114, 259 Iowa 235. 

Tex,—^American Founders Life Ins, Co. v. Wehling, 
Civ,App., 561 S.W.2d 911. 

37.5. Iowa—C.J.S, ^oted in Brown v. Farm Bureau 
Life Ins. Co., 144 N.W.2d 110, 114,259 Iowa 235. 

38. Operating losses and profits not allowed 
U.S.—BA Mortg. Co., Inc. v. Unisal Devctoiwnent, Inc., 
D.CCoIo., 469 F.Supp. 1258. 

38.5. Md,—St. Paul at Chase Corp. v. Manufacturers 
Life Ins. Co., 278 A.2d 12, 262 Md. 192, cert. den. 
92 S.Q. 104, 404 U.S. 857, 30 L.Ed.2d 98. 

Extent of recovery 

(2) Other matters. 

U.S.-^tanish v. Polish Roman Catholic Union of 
America, C.A.Ind., 484 F.2d 713. 

4Z U.S.—Hidalgo Properties, Inc, v. Wachovia 
Mortg. Co., C.A.Okl., 617 F.2d 195. 


Extent of recovery 

(2) Other matters. 

N.C.—Pipkin v. Thomas & Hill, Inc., 258 S.E2d 778, 
298 N.C. 278, 4 A.L.R.4th 667. 

Profits included 

Mont.—Stensvad v. Miners and Merchants Bank of 
Roundup. 640 P.2d 1303, 196 Mont. 193, cert. den. 
103 S.Ct. 69, 459 U.S. 831, 74 L.Ed.2d 69. 

Or.—Welch v. U.S. Bancorp Realty and Mortg. Trust, 
596 P.2d 947, 286 Or. 673. 
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44. U.S.—Stanish v. Polish Roman Catholic Union of 
America, C.A.Ind., 484 F.2d 713. 

Fla.—Financial Federal Sav. and Loan Ass’n of Dade 
County V. Continental Enterprises, Inc., App., 338 
So.2d 907. 

Ind.—Downing v. Dial, App., 426 N.E.2d 416. 

Miss.—Consolidated Am. Life Ins. Co. v. Covington, 
297 So.2d 894. 

N.M.—Bank of N.M. v. Rice, 429 P.2d 368, 78 N.M. 
170, app. after remand 440 P.2d 790, 79 N.M. 115. 

Or.—Bixler v. First Nat. Bank of Oregon, 619 P.2d 895, 
49 Or.App. 195. 
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48. U.S.—C.J.S. quoted ia Kaufman v. Diversified 
Industries, Inc., C.A.N.Y., 460 F.2d 1331, 1335, 
cert. den. 93 $.Ct. 517, 409 U.S. 1038, 34 L.Ed.2d 
487, on remand, D.C., 356 F.Supp. 827. 

Colo.—Medema Homes, Inc. v. Lynn, 647 P,2d 664. 

Mich.—Bays v. U.S. Camera Pub. Corp., 171 N.W.2d 
232, 18 Mich.App. 385. 

Tex.—Cooper v. Kruse-Reed, Inc., Civ.App., 554 
S.W.2d 45. 
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65. Colo,—Veatch v. Howard, 444 P.2d 865, 166 
Colo. 549. 

Cal.—Glendale Federal Savings and Loan Ass’n v. Ma¬ 
rina View Heights Development, Inc,, 135 Cal. 
Rptr. 802, 66 C.A.3d 101. 

70. Redhibition type damages not allowed 
La.—Seymore v. Louisiana Soil Stabilization Co., Inc., 
App., 381 So.2d 571. 

72. Colo,—Kniffin v. Colorado Western Development 
Co„ App., 622 P.2d 586. 

N.D,-4Dobler y. Mattoy, 214 RW.2d 510; 

74. Conn.—Gordon v. Indusco Management Corp., 
320 A.2d 811, 164 Conn. 262. 

§ 80. Torts in General , 
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76, U.S.—Pirre v. Printing Devriopments, Inc., D,C. 
N.Y., 468 ESupp. 1028, affd., C.A., 614 F.2d 
1290. 

N.J.—State Farm Mut. Auto. Ins. Co. v. Toro, 316 
A.2d 745, 127 N.J.Super. 223—Weiman v, Ippolito, 
324 A.2d 582, 129 NJ.S«per. 578, am. on oth. 
grds. 326 A.2d 70, 130 N.J.Super 207. 
Ohio-Pryor v. Webber, 263 N.E2d 235, 23 Ohio St.2d 
104. 

Wash.—McCurdy v. Union Pac. R. Co., 413 P.2d 617, 
68 Wash.2d 457. 

Anticipation of damages 
Cal.—Lucky Auto Supply v. Turner, 53 Cal.Rptr. 628, 
244 C.A.2d 872. 

N.D,—SchmMt v. Schumacher, 137 N.W,2d 789. , 

Res ipsa loquitur 

(2) Doctrine held not to encompass damages. 

N.D.—Lee v. Johnson, 154 N.W.2d 382, 

Inducing breach of contract 

(1) Ind.-Da1y v. Nau, 339 N.E2d 71, 167 Ind.App. 
541. , 

(2) Mass,—Gentile Bros., Corp. v. Rowens'Homes, 
Inc., 227 N.E.2d 338, 352 Maas. 584. 

(7) Damages measured by property or personal bene¬ 
fit including loss of profit 
Mo.—Mills v. Murray, App., 472 S.W<2d 6. 
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Interference with collectibility of judgment 
N.Y.—James v. Powell, 270 N.Y.S.2d 789, 26 A.D.2d 
525. 

Force of collision held immaterial 
La.—Jenkins v. Greyhound Lines, Inc., App., 210So2d 
390, writ ref., 214 So.2d 161, 252 La. 837. 

Out-of-pocket loss 

U.S.—Dupont Galleries, Inc. v. International Magn^ 
Tape, Umited, D.C.N.V., 300 F.Supp. 1179. 

Action against accountant for negligence 

Iowa—Ryan v. Kanne, 170 N.W.2d 395. 

page 887 

77. La.—Jordan v. Travelers Ins. Co., 245 So.2d 151, 

257 U. 995. 

Nickens v. McGehee, App., 184 So.2d 271, writ 
ref. 186 So.2d 159, 249 La. 199—Davis v. Roberts, 
App., 194 So.2d 772—Becker v. Choate, App., 204 
So.2d 680, application not considered 206 So.2d 96, 
251 La. 751—Southern Television Electronics v. 
Read, App., 244 So.2d 624, writ ref. 247 So.2d 392, 

258 La. 570—Dykes v. State Farm Mut. Auto. Ins. 
Co., App., 248 So.2d 603—Fauntlory v. Travelers 
Indem, Co., App., 248 So.2d 836—Maggio v. Nich¬ 
ols, App., 259 So.2d 658—Parks v. Liberty Mut. 
Ins. Co., App., 291 So.2d 505, writ den., Sup., 292 
So.2d 240—MoUon v. Avrard, App., 293 So.2d 
557. 

Miss.—Travelers Indem. Co. v. Davis Wholesale Drug 
Co., 234 So.2d 604. 

N.D.—Vallejo v. Jamestown College, 244 N,W.2d 753. 

Offenses and quasi offenses 

La.—Molden v, Wood. App., 302 So.2d 384. 

77,5. Miss.—Travelers Indem. Co. v. Davis Wholesale 
Drug Co., 234 So.2d 604. 
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80. ^ Del.—Coleman v. Garrison, Super., 281 A.2d 616, 

app. dism. 298 A.2d 320, mand. conf. to 327 A.2d 
757, affd. 349 A.2d 8. 

80.10. U.—Woods V. Slocum, App., 179 So.2d 464. 
80.15. Tex.—Armendariz v. Mora, Civ.App., 553 
S.W.2d 400, err. ref. no rev. err. 

80.25. Iowa—CJ.S. cited in R.E.T. Corp. v. Frank 
Paxton Co., Inc., 329 N.W.2d 416, 420. 

81, U.S.—ABC-Paramount Records, Inc. v. Topps 
Record Distributing Co., C.A.FIa., 374 F.2d 455. 

Ala.—Hardy Ins. Co. v. Baumhauer-Croom Ins., Civ., 
339 So.2d 584. 

§ 81. iRiuries to , Person 
page 889 

82.,, Minp.-r-Smith,v. Rekucki, 177 N.W.2d 410, 287 
Minn. 149. 

Mo—Steele v. Yacovelli, Xpp., 4f9 S.W,2d 477. 
Tex.—Edmondson v. Keller, CiyJVl^,,^! S.W,2d 718. 
83, U.S,—Harris v. Marion Concrete Co„ D.C.S.C., 
320 F.Supp, 16, affd., C.A., 435 F,2d 561. 

Minn,—Dawydowycz v, Quady, 220 N.W.2d 478, 300 
Minn. 436. 

N.Y.—Raman v. Carborundum Co„ 295 RY.SAJ 534y 
31 A.D,2d 552, 

Tenn.-Cliuchfield R,, Co, *v. FodDes, Ml S.W.2d 210, 
57 Tenn-App. 174. 
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85. Damages for fature disability, etc, 

N.Y.—In re Trofemuk^s Estate, 275 N.Y,S.2d il4, 

Misc.2d 148. 

Scars on face 

(2) Other statements. 

Wash.—Ma v. RusseU, 430 P4!d 513, 71 Wa8b.2d 657, 

86. U.$.—Reicheneder v. Skaggs. Dri% Center^ CA- 
Tex., 421 F.2d 307-Drake v. E I ,DuPont do- 
Nemours 4)Cou,j .CA,Te 4 ., 432 PM 276r-GaJiud 

. V. CA.1^, 504 F.2d 1198. . , ' 

Petition.^ 0^ llederuann A 
236 F.Supp. 895, remd, in part, nrvd. in pert on 
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oth grds , C A , 367 F 2d 498, op supp. 367 F 2d 
505, cert den 87 SCt 953, 386 US. 932, 17 
L.Ed 2d 805, cert den 87 S Ct. 957, 386 U S 932, 
17 L.Ed.2d 805, reh den 87 SCt. 1303, 386 US. 
KXK), 18 L Ed 2d 354—Christopher v U S , D C 
Pa, 237 FSupp 787—Willmore v Hertz Corp, 
D C Mich , 322 F.Supp 444, affd 437 F 2d 357 

Ala—Rosen v. Lawson, 202 So 2d 716, 281 Ala 351 

Alaska—Alaska Airlines, Inc v Sweat, 568 P.2d 916, 
app after remand 584 P 2d 544 

Anz.—Meyer v Ricklick, 409 P.2d 280, 99 Anz 355 

Cal—Bertero v National General Corp, 118 Cal Rptr 
184, 529 P2d 608, 13 C 3d 43, 65 A L R 3d 878. 

Gallentine v Richardson, 56 Cal Rptr. 237, 248 
C.A 2d 152—Haskins v Holmes, 60 Cal Rptr 659, 
252 C A 2d 580 

Colo—Kunkel v Garrison, App, 475 P2d 354—Don- 
myei v Allison, App., 527 P.2d 1188 

Conn—Jerz v. Humphrey, 276 A.2d 884, 160 Conn. 
219. 

Fla.—Sinclair Refining Co v. Butler, App , 172 So 2d 
499, cert, discharged, Sup., 190 So.2d 313. 

Ill.—Horan v. Klein’s-Sheridan, Inc., 211 N E.2d 116, 
62 niApp.2d 455, II A,LR3d 365—Morelia v 
Melrose Park Cab Co., 212 N.E.2d 106, 65 Ill 
App 2d 175—Diefenbach v, Pickett, 248 NE.2d 
840, 111 IlI.App.2d 8CC-Messma v Zody, 300 
N E.2d 851, 13 Ill App 3d 566—Jackson v. Illinois 
Cent. Gulf R. Co., 309 N.E.2d 680, 18 III.App 3d 
680—Long V Duggan-Karasik Const. Co., 320 
NE.2d 553, 23 Ill App,3d 812. 

Ind.—Smith V Glesmg, App, 248 N.E.2d 366, 145 
Ind.App. 11 

La.—McCorquodale v, Watson, App., 170 So 2d 545— 
Cargile v Manhattan Fire & Marine Ins Co, 
App, 173 So 2d 272—Miller v Central Mut Ins 
Co, App, 174 So 2d 280—Tamburello v Jaeger, 
App., 176 So.2d 707, afTd. 184 So 2d 544, 249 La 
25—Crisler v. American Motorists Ins. Co., App., 
177 So 2d 187—Cmquemano v. O’Quinn, App., 180 
So.2d 873, wnt ref. 183 So 2d 650, 248 La. 1026— 
Wiewiarawska v. Checker Cab Co. of New Orleans, 
App., 182 So.2d 832—Luquette v Bouillion, App., 
184 So.2d 766—Linthicum v. Hill, App., 185 So.2d 
866—Voelker v. Liberty Mut Ins. Co„ App, 190 
So 2d 136—Clark v. Keller, App., 192 So 2d 202— 
Morris v. Alfonso, App., 195 So.2d 702—Thoma.s 
V. Aetna Cas. & Sur. Co, App., 198 So.2d 460— 
Small V. Lyons, App, 198 So.2d 475—Fish v. 
Martin, App., 201 So.2<J 341—Allien v. Louisiana 
Power & Light Co., App., 202 So.2d 704, writ ref 
204 So.2d 574, 251 La. 392—Richardson v. Deville, 
App., 204 So.2d 411—Guy v. Kroger Co., App., 
204 So.2d 790—Hebert v. Pierrotti, App., 205 
So.2d 888—Culps v. U.S. Fidelity & Guaranty Co., 
App., 206 So.2d 570—American Ins. Co v. Rich¬ 
ard, App, 212 So.2d 481, application den. 215 
So.2d 125, 252 La. 949—West v. Continental Oil 
Co., App., 222 Sa.2d 104, writ ref 223 So.2d 873, 

254 La. 471—Latour v. New York Fidelity & Cas." 
Co., App., 223 So,2d 694—Hyatt v. Hartford Acc. 
& Indem. Co., App., 225 So.2d 102, writ ref 227 
So.2d 590, 254 La. 841, and 227 So 2d 592, 254 La. 
847—Thayer v. State Farm Mut, Auto. Ins. Co., 
App., 229 So.2d 767, application den. 230 So.2d 89, 

255 La. 233—Poche v. Frazier, App., 232 So,2d 
851, application den. 236 So.2d 36, 256 La. 266— 
Miller v, Thomas, App., 234 So.2d 67, am. on oth. 
grds, 246 So.2d 16, 258 La. 285—Guilbeau v 
Calisada, App., 240 So.2d 104—Murphy v. Piro, 
App., 240 ^.2d 111—Pichauffe v. Naquin, App., 
241 So.2d 574—Southern Television Electronics v. 
Read, App., 244 So.2d 624, writ ref 247 So.2d 392, 
258 La. 570—Dykes v. State Farm Mut. Auto. Ins. 
Co., App., 248 So.2d 603—Fauntlory v. Travelers 
Indem. Co„ App., 248 So.2d 836—Carpenter v. 
National Food Storw of Louisiana, Inc., App., 278 
So,2d 570—Ward v. Southern Farm Bureau Ins. 
Co., App., 306 So.2d 71—Kay v. Home Indem. 
Co., App., 313 So.2d 303. 

Mich.—Daniel v. McNamara, App., 159 N.W.2d 339, 
10 Mich.App. 299. 

Miss,—CJ,S. cited in Kinnard v. Martin, 223 So,2d 
330, 303, 

Mo,—Horaeyer v. Wyandotte Chemical Corp,, 421 
S.W,2d 306, 


NJ—Reale v Wayne Tp., 332 A 2d 236, 132 N.J.Su- 
pei lOO. 

N.D.—Vallejo v Jamestown College, 244 N W.2d 753 

Okl—Marathon Battery Co. v. Kilpatrick, 418 P2d 
900—Lawton Transit Mix, Inc v Larson, 455 P 2d 
696 

R I.—Worsley v Corcelh, 377 A 2d 215, 119 RI 260, 3 
ALR4th 931 

S.C—Hicks V. Herring, 144 SE2d 151, 246 S.C 429 

Tex —Robertson v Rig-A-Lite, Civ App, 394 S W.2d 
838—Edmondson v Keller, Civ App,, 401 S.W.2d 
718—Gallegos v, Clegg, Civ App., 417 S W.2d 347, 
err. ref no rev. err.—Broesche v. Bullock, Civ. 
App, 427 S W.2d 89, err ref no rev. err.—Melan* 
son V Turner, Civ App., 436 SW.2d 197—Houser 
v Sunshine Laundries & Dry Cleaning Corp., Civ. 
App., 438 S W.2d 117, err. ref no rev err—Red 
Top Taxi Co V. Snow, Civ. App, 452 S.W 2d 772— 
J M Dellinger, Inc v McMillon, Civ App,, 461 
S W 2d 471, err ref no rev err 

Utah—Amoss v Broadbent, 514 P 2d 1284, 30 Utah 2d 
165 

Va —Murphy v. Virginia Carolina Freight Lines, Inc., 
213 S.E2d 769, 215 Va 770 

Wash —Adams v. State, 429 P 2d 109, 71 Wash 2d 414 

Wis—Kink v. Combs, 135 N.W.2d 789, 28 Wis2d 
65—Ballard v. Lumbermens Mut. Cas Co., 148 
N.W.2d 65, 33 Wis,2d 601—Erdmann v Frazm, 
158 NW.2d 281, 39 Wis.2d 1—Page v. .American 
Family Mut. Ins Co., 168 N.W.2d 65, 42 Wis 2d 
671. 

Wyo.—Fitzsiraonds v Cogswell, 405 P.2d 785 

Sound discretion 

Ala.—Durham v Sims, 187 So.2d 558, 279 Ala 516— 
Cook V. Sweatt, 209 So 2d 891, 282 Ala. 177. 

Colo—Hotchkiss v Preble, 521 P2d 1278, 33 Colo. 
App. 431 

Ind—Kavanagh v Butorac, 221 NE,2d 824, 140 Ind. 
App 139, 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260-Schnebly v. Baker, 218 NW2d 708, app. 
after remand 221 N'.W.2d 739. 

Mich.—Morgan v Engles, 164 N,W.2d 702, 13 Mich 
App. 656, 

Minn.—Busch v. Busch Const., Inc,, 262 N.W.2d 377. 

Neb.—Schmidt v. Richman Gordman, Inc., 215 N.W,2d 
105, 191 Neb, 343. 

Ohio—Gates v. Strong, 237 N.E.2d 161, 14 Ohio 
App.2d 121 

Tex.—Dallas Transit Co. v. Hammer,-Civ.App., 404 
S W.2d 85. 

Trial judge 

La.—Simms v, Sims, App., 181 So 2d 449—Cannon v. 
Standard Acc. Ins. Co., App, 181 So.2d 471— 
Leonard v. Travelers Ins. Co., App., 183 So 2d 
447—Aucom v. Great Am. Ins. Co., App., 187 
So.2d 518—Mose v. Allstate Ins Co,, App., 188 
So.2d 477—Dirksmeyer v. Hanlon, App., 193 So.2d 
398—Williams v. Bologna Bros, Inc., App., 194 
So.2d 131^—Hernandez v. Employeis Liability As- 
sur. Corp., App., 195 So.2d 304—Barlow v. Plum¬ 
mer, App., 195 So.2d 321—Singleton v. Laudu- 
miey, App., 195 So.2d 435—Edwards v. Butler, 
App., 203 So.2d 90—Fertitta v. Daum, App, 204 
So.2d J35, affd. 211 So.2d 282, 252 La. 336—Da- 
nos v. Forsythe, App., 205 So.2d 821—Harris v. 
Travelers Ins. Co., App., 207 So.2d 891—McCros- 
key V. Branch, App., 208 So,2d 8—^Trahan v Flor¬ 
ida Gas Transmission Co., App., 208 So.2d 550— 
Z;ager v, Allstate Ins. Co., App., 211 So.2d 744— 
Dupuy v. Southern Farm Bureau Cas. Ins Co., 
App., 212 So.2d 484, foU'g, op. 212 So.2d 471, 
application den, 215 ^.2d 125, 252 La. 949, affd, 
223 Sk).2d 858, 254 La. 429—Nesbit v. Travelers 
Ins. Co„ App., 218 So.2d 396—Kerapff v B. E. 
King & Sons, Inc., App., 222 So.2d 921—Pernicia- 
ro V, Travelers Ins. Co., App., 227 So.2d 778— 
Greene v. Allstate Ins. Co., App., 228 So.2d 151— 
Dugas V. Travelers Ins. Co., App., 228 So.2d 320— 
Shepard v. Checker Cab Co., App., 230 So.2d 
343—Buchert v. Jurisich, App., 232 So.2d 890— 
Taylor v. City of Baton Rouge, App., 233 So.2d 
325, writ ref 236 So, 2d 32, 256 La 255—Harden v. 
Houston Fire & Cas. Co., App., 234 So 2d 219— 
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Mokon V Avrard, App, 293 So 2d 557—Callais v, 
Allstate Ins. Co., App, 308 So.2d 342, affd., Sup., 
334 So.2d 692. 

Court sitting without jury 

La—Callais v. Furniture Showrooms, Inc, App., 213 
So 2d 537 

Courts reluctant to interfere with verdict 
Neb —Schmidt v. Richman Gordman, Inc, 215 N W.2d 
105, 191 Neb 345 
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86.5. m—Long v Bennett, 370 N.E.2d 627, 12 III. 
Dec. 823, 55 III App.3d 50 

86.10. U.S.—Hood V Dun & Bradstreet, Inc., CA 
Ga., 486 F2d 25, cert den 94 SCt. 1580, 415 
U S. 985, 39 L.Ed 2d 882 

Miss—C.J.S. cited in Kmnard v Martin, 223 So 2d 
300, 303. 

Wash —V C. Edwards Contracting Co., Inc v. Port Of 
Tacoma, 514 P.2d 1381, 83 Wash 2d 7 

87. La—Jordan v. Travelers Ins. Co., 245 So 2d 151, 
257 La 995—Spillers v. Montgomery Ward & Co, 
Inc., 294 So 2d 803. 

Marcus v Kansas City Southern R. Co., App, 
204 So. 2d 676, writ ref 206 So 2d 94, 96, two cases, 
251 La 751—Hughes v. New Orleans Public Ser¬ 
vice, Inc, App., 221 So.2d 331. 

88. Fla,—Wages v Snell, App., 360 So.2d 807. 

N.J —Gleitman v. Cosgrove, 227 A 2d 689, 49 N.J. 22, 
22 ALR.3d 1411. 

Reasonable amount 

Ind.—Kavanagh v. Butorac, 221 N.E.2d 824, 140 Ind 
App. 139 

Aggravation of existing injury 

(3) Other statements 

La —McMorris v Hanover Ins. Co., App,, 175 So.2d 
697. 

N D.-Kuntz v Stelmachuk, 136 N.W.2d 810. 
Sympathy not considered 
N.Y.—Fnedman v. State, 297 N.Y S.2d 850, 31 A.D.2d 
992. ' 

Compensate and make injured party whole 
Ohio—Columbus Finance, Inc v Howard, 327 N,E.2d 
654, 42 Ohio St.2d 178, 83 A.L R 3d 587. 

Reasonable approximation permitted 

Cal.—Channell v. Anthony, 129 CaI.Rptr. 704, 58 

C. A.Sd 290. 
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88.5. U.S.— C.J.S. cited in Koehler v. Cummings, 

D. CTenn., 380 F.Supp 1294, 1311. 

Ala.—Alabama Power Co. v. Mosley, 318 So. 2d 260, 
294 Ala. 394. 

Ga.—Cason v. Columbus, 250 S.E.2d 836, 148 Ga App. 
208. 

Mo,—Moss V. Courtaway, 400 S.W.2d 160. 

N.M.—Powers v. Campbell, 442 P.2d 792, 79 N M. 302 
Okl.—Marathon Battery Co. v. Kilpatrick, 418 P.2d 
900, 

Award allowable on quantum meruit basis 

La.—Succession of Butler, 294 So.2d 512. 
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88.10. La—Ward v. State Farm Mut. Auto. Ins. Co., 
App., 182 So.2d 130, writ ref 184 So.2d 26, 248 
La. 1103—Barreca v. U.S. Fire Ins. Co., App., 182 
So.2d 138, wnt ref 185 So.2d 219, 249 La. Ill— 
Squyres v. Phillips, App., 285 So.2d 337—LeJeune 
V, Rash Truck Line, Inc,, App., 353 So.2d 296 

Wyo.—Fitzsimonds v. Cogswell, 405 P.2d 785. 

88.20. U.S.—Allen v Union Barge Line Corp., D.C. 
La., 239 F.Supp. 1004, affd., CA., 361 F.2d 217, 
cert. den. 87 S.Ct. 713, 385 U.S. 1006, 17 L.Ed.2d 
545. 

La.—Barthelemy v. Phoenix Ins. Co., App., 226 So.2d 
603, writ ref 229 So.2d 113, 254 La. 1101, and 229 
So.2d 115, 254 La. 1105. 
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Attorney fees; taxes 

(2) U.S.—U.S. V. Becker, C.A.Ariz., 378 F.2d 319. 
Culley V. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710, stating Maryland law. 

(4) Other statements. 

U.S.—U.S. V. Sommers, C.A.Colo., 351 F.2d 354—Peti¬ 
tion of M/V Elaine Jones, C.A.Mi^,, 480 F,2d 118 
am. on oth. grds., 513 F.2d 911, cert. den. 96 S.Ct. 
71, two cases, 423 U.S. 840, 46 L.Ed.2d 60. 

Special damages not controlling factors 

N.Y.—Becker v. Ginsberg, 258 N.Y.S.2d 886, 23 
A.D.2d 916. 

Factors considered 

Ind,—Posey County v. Chamness, App., 438 N.E.2d 
1041. 
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94.5. La.—Smith v. New York Fire and Marine Un¬ 
derwriters, App., 182 So.2d 741, application den. 
185 So.2d 221, 249 La. 114, 115. 

Md.—Lumber Terminals, Inc. v. Nowakowski, 373 
A.2d 282, 36 Md.App. 82. 

State of mental and physical health before and 
after accident 

Colo.—Muhe V. Mitchell, 442 P.2d 418, 166 Colo. 108. 

95. U.S.—Christopher v. U.S., D.C.Pa., 237 F.Supp. 
787. 

96. La.—Rodriguez v. Traylor, 468 So.2d 1186, on 
remand 479 So.2d 1. 

N.D.—Thornburg v. Perleberg, 158 N.W.2d 188. 

97. Md.—Lumber Terminals, Inc. v. Nowakowski, 
373 A.2d 282, 36 Md.App. 82. 
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4. U.S.—Hart v. Western Inv. & Development Co., 

C.A.Utah, 417 F.2d 1296. 

Long V. U.S., D.CS,C., 241 F.Supp. 286. 
ni.—Diefenbach v. Pickett, 248 N.E2d 840, 111 lU. 
App.2d 80. 

Mo.—Slasher v. United 0ec. Coal Companies, 456 

S.W;2d 339. 

Or.-Feist v. Sears, Roebuck & Co., 517 P.2d 675, 267 
Or. 402. 

^Permanent injuries”, etc. 

(2) Other statements., 

i Mo.—Yates v. Bradley, App., 396 S.W.2d 735—Driver 
' V. Anbeuser, App., 397 §.W.2d 11. 

N.M.-Morris v. Rogers, 456 P.2d 863, 80 N.M. 389. 
AlviUar v. Hatfield, App., 484 P.2d 1275, 82 
N.M. 565. 

Or.—Skultety v. Humphreys, 431 P,2d 278, 247 Or. 
450-Russell v. Mount Hood R. Co., 517 P.2d 276, 
267 Or. 335. 

Tex.—^Texas Farm Products Co. v. Leva, Qv.App., 535 
S.W.2d 953. 

4.10. Ill.—Trowbridge v. Chicago & I.M. Ry. Co., 
App., 263 N.E.2d 619, 131 Ill.App.2d 707. 
Mont.—Rasmussen v. Sibert, 456 P.2d 835, 153 Nont. 
286. 

Recovery not conditioned solely on earnings test 
U.S.—Traylor v. U.S., CjAKy., 418 F.2d 262. 
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5. Disfigurement 

Mo.—Yates v. Bradley. App., 396 S.W.2d 735. 

6. U.S.—Tabor v. Miller, CA.Pa., 389 F.2d 645, cert 
den. 88 S.Q. 1810, 391 U.S. 915, 20 L.Ed.-2d 
654—Continental Cas. Co, v. Jackson, CA.Iowa, 
400'F.2d 285. 

Ala.—Louisville & N.R. Co. v. Richardson, 231 So.2d 
316, 285 Ala. 281. 

Idaho—Bratton v. Slininger, 460 P.2d 383, 93 Idaho 
248. 

Ind.—Cerra v. McClanahan, 229 N.E.2d 737, 141 Ind, 
App. 469. 

Okl.—City of Okmulgee v. Clark, 425 P.2d 457. 

Or.—Skultety v. Humphreys, 431 P.2d 278, 247 Or. 
450. 


Pa.—City of Philadelphia v. Shapiro, 206 A.2d 308, 416 
Pa. 308 11 A.L.R.3d 1241. 

Mortality and annuity tables 

(1) Ohio—Jarvis v. Hall, 210 N.E.2d 414, 3 Ohio 
App.2d 321. 

Injury must be permanent 

(1) Fla.—Mays v. Stratton, App., 183 So.2d 43. 

Ill.—Danzico v. Kelly, 250 N.E2d 801, 112 Ill.App.2d 

14. 

Mich.—Mulcahy v. Argo Steel Const. Co., 144 N.W.2d 
614, 4 Mich.App. 116. • 

N.Y.—Murphy v. Sokal, 328 N.Y.S.2d 912, 38 A.D.2d 
869. 

N.C.—Gillikin v. Burbage. 139 S.E2d 753, 263 N.C. 
317. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affirmed 219 A.2d 682, 421 Pa. 413. 

Suffering for indefinite period 
Iowa—Schneider v. Swaney Motor Car Co., 136 
N.W.2d 338, 257 Iowa 1177. 

Prior good health as condition precedent 
U.S.—Tabor v. Miller, D.CPa., 269 F.Supp. 647, affd., 
C.A„ 389 F.2d 645, cert. den. 88 S.Ct. 1810, 391 
U.S. 915, 20 L.Ed.2d 654. 

Where disability may be only partial 

S.D.—Koenig v. Weber, 174 N.W.2d 218, 84 S.D. 558. 
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6.5. Ark.—Holland v. Ratliff, 384 S.W.2d 950. 238 
Ark. 819. 

N.C—Gillikin v. Burbage, 139 S.E.2d 753, 263 N.C 
317—Right V. Seymour, 140 S.E2d 410, 263 N.C. 
790. 

Pa.—O’Neill v. Batchelor Bros., Inc., Funeral Homes, 
27 Beaver 142, affd. 219 A.2d 682, 421 Pa. 413. 

Permanent impairment held not shown 
Pa.—McElfresh v. Sirko, 48 West. 131. 

9, Mich.—Fogel v. Sinai Hospital of Detroit, 138 
N.W.2d 503, 2 Mich-App. 99. 
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12. Tex.—Greyhound Lines, Inc. v. Craig, Civ.App,, 
430 S.W,2d 573, err. ref. no rev. cn. 

14. U.S.—Standefcr v. U.S., CA.Tex., 5U F.2d 101. 

15. N.C.—Dolan v. Simpson, 152 S.B.2d 523, 269 
N.C. 438. 

Health before ipjury 

(2) Mich.—Fogel v. Sum Hospital of Detroit, 138 
N.W.2d 503, 2 MictuApp. 99. 
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23. U.S.—Sea-Land Services, Inc. v. Qaudet, La., 94 
S.a. 806,414 U.S. 573, 29 LEd.2d 9, reh. den. 94 
S.O. 1582, 415 U,S, 986, 39 L.Ed.2d 883. 

Downie v. U.S. Lines Co., C.A.Pa., 359 F.2d 
344, cert. den. 87 S.Ct. 201, 385 U.S. 897. 17 
LEd.2d 130. 

Alaska—Morrison v. State, 516 P.2d 402. 

Ill.—Swearinger v. Klinger, 234 N.E.2d 60, 91 Ill. 
App.2d 251—Hedrich v. Borden Co., 241 N.E2d 
546, 100 IU.App.2d 237. 

U.—Fish V. Martin, App, 201 So.2d 341. 

W.Va.—Sargent v. Malcomb, 146 S.E.2d 561, 150 
W.Va. 393. 

No mathematical yardstick 
Tex.—Houser v. Sunshine Laundries & Dry Cleaning 
Corp., Civ,App., 438 S.W.2d 117, err. ref, no rev. 
err, 

24. U.S.—CJ.S. ^oted at length in Tucker v. Calmar 

S.S. Corp., D.CMd., 356 F.Supp. 709, 710, 711. 

26. Tcnn.—Smith v. BuUington, App., 499 S.W.2d 
649. 

Tex,—Roberts v. Tatum, Civ.App., 575 S.W.2d 138, err. 
ref. no rev. err. 

28.50. U.S,—Johnson v. Serm, CA.Minn., 521 F.2d 
1289. 
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N.C.—King V. Britt, 148 S.E.2d 594, 267 N.C. 594- 
Robertson v. Stanley, 206 S.E.2d 190, 285 N.C. 
561. 
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29. U.S.—Hernandez v. U.S., D.CTex., 313 F.Supp. 
349. 

N.C.—King V. Britt, 148 S.E.2d 594, 267 N.C. 594. 

34. Ill.—Long V. Duggan-Karasik Const, Co,, 320 
N.E.2d 553, 23 Ill.App.3d 812. j 

34.50. U.S.—Fury Imports, Inc. v. Shakespeare Co., ' 
CA.Fla., 554 F.2d 1376. App. after remand 625 
F.2d 585, reh. den. 631 F.2d 1189, cert, den, 101 

■ S.Ct. 1369, 450 U.S. 921, 67 LEd.2d 349. 

Conn,—Richard v. A. Waldman & Sons, Inc., 232 A.2d 
307, 155 Conn. 343. 

Ind.—-General Outdoor Advertising Co. v. La Salle 
Realty Corp., 218 N,E.2d 141, 141 Ind.App. 247. 

Mich.—Embrey v. Weissman, 253 N.W.2d 687, 74 
Mich.App. 138. 

Minn.—Cummins v. Rachner, 257 N.W.2d 808. 

34.55. Alaska—State v. Stanley, 506 P.2d 1284, reh. 
den. 509 P.2d 279. 

Mass.—Curtiss-Wright Corp. v. Edel-Brown Tool & Die 
Co., 407 N.E2d 319, 381 Mass. 1, 11 A.L.R.4th 1. 

Neb.-Mincr v. Kingsley, 230 N.W.2d 472, 194 Neb. 
123. 

Utah—Even Odds, Inc. v. Nielson, 448 P.2d 709, 22 
Utah2d 49.. 

34.60, U.S.—Drake v. E. I. DuPont deNemours & 
Co., C.A.Tex., 432 F.2d 276—Hood v. Dun & 
Bradstreet, Inc., C.A.Ga., 486 F.2d 25, cert. den. 
94 S.a. 1580, 415 U.S. 985, 39 L.Ed.2d 882. 

Alaska—Alaska Airlines, Inc. v. Sw«it, 568 P.2d 916, 
app. after remand 584 P.2d 544. 

Ariz.—Devine v, Buckler, App,, 603 P.2d 557, 124 
Ariz. 286. 

Colo.—Davis v. Fortino & Jackson Chevrolet Co., 510 
P.2d 1376, 32 Colo.App. 222. 

Conn.—Richard v. A. Waldman Sc Sons, Inc., 232 A.2d . 
307, 155 Conn. 343. 

D.C.—Tatum v. Morton, D.C., 386 F.Supp, 1308. 

Fla.—Odoms v. Travelers Ins. Co,, 339 So.2d 196. 

ni.-Carraher v. Bacon, 356 N.E2d 650, 1 Hl.Dec. 462, 
43 Ill.App.3d 16. 

Ind.-Smith v. Glcsing, App., 248 N.E.2<i 366, 145 
Ind. App. 11. 

La,—Meyers v. Allstate Ins. Co., App., 169 So.2d 724— 
Harness v. Toye Bros. YoUow Cab Co., App., 170 
So. 173 So.2d 365, appheation den. 175 So.2d 109, 
247 La. 874—Crisler v. American Motorists Ins. 
Co., App., 177 Sa2d 187—Campo v. LaNasa, 
App., 177 So.2d IS7—Nickens v. McGehee, App., 
184 So.2d 271, writ mf. 186 So.2d 159, 249 La. 
199—Davis v, Roberts, App., 194 So.2d 772—Bar- 
low V. Pluimner, App., 195 $o.2d 321—Singleton v. 
Laudumicy, App., 195 So.2d 435—Morris v, Alfon¬ 
so, App., 195 So.2d 702—Fish v. Martin. App.. 201 
So.2d 341—American Ins. Oo> v, lUetutrd, App., 
212 So.2d 481, a;^csttio5 den. 215rSo<2d 125, 252 
La. 949—Knoll v. Dcjta Devoloimtem; Cp., App., 
218 So.2d 109, writ ref. 220 So,2d 460, 25o U. 
880—Latour v. York Fiddity & Cap, Co., 

App,, 223 SQ.2d 694—Greene v. Allstate Ins. Co., 
App., 228 So.2d 151—McBride v, Duckworth, 
App., 232 So.2d 122—Poche v, Frazier, App., 232 
So.2d 851, application den. 236 So.2d 36, 256 La. 
266—Buchert v. Jurisich, App., 232 So.2d 890— 
Taylor v. Qty of Baton Rouge, App., 233 Sc,2d 
325, writ ref. 236 So.2d 32, 256 La. 255—Plchauffc 
v. Naquin, App., 241 So.2d 574—Cooksey v. Cen¬ 
tral Louisiana Elec. Co., Inc., App., 279 So.2d 
242—Farr v. Johnson, App,, 308 So.2d 884, appli- 

, cation not conudered, Sup., 310 So.2d 854, con^- 
eration den. 315 So.2d 143—Wilkinson v. Ameri¬ 
can Ins. Co, of Newark, New Jersey, App., 311 
So,2d 584—Kay v. Home Indem, Co„ App., 313 
So.2d 303. 

N.J,—Endress v, Brookdale Comtnimity Ccdlegc, 364 
A.2d 1080, 144 N.J.Super. 109. 

Tex.—Dupree v. Bki^kmcn^ CSv.App,, 481 S*W,2d 21,^ ‘ 
err. ref, no rev. err. 
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Utah-~Amoss v Broadbent, 514 P 2d 1284, 30 Utah 2d 
165 

Wash —V C. Edwards Contracting Co., Inc v. Port of 
Tacoma, 514 P 2d 1381, 83 Wash 2d 7 
Wts—Moritz V Allied Am Mut Fire Ins Co, 133 
NW2d 235, 27 Wis 2d 13-^Kmk v Combs, 135 
NW2d 789, 28 Wis 2d 65—Ballard v Lumber¬ 
mens Mut Cas Co, 148 N W 2d 65, 33 Wis 2d 
601—Page V American Family Mut Ins Co, 168 
N W 2d 65. 42 Wis 2d 671 

34.65. U.S —Kings Electronics Co v U.S, 341 F 2d 
632, 169 Ct Cl 433 

D C —Wentworth v Air Line Pilots Ass’n, App , 336 
A 2d 542. 

La,—Carnpo v LaNasa, App, 173 So 2d 365, applica¬ 
tion den. 175 So.2d 109, 247 La 874—Woods v 
Slocum, App., 179 So 2d 464—Nickens v. McGe- 
hee, App., 184 So 2d 271, writ ref. 186 So.2d 159, 
249 La 199 

Mass —Jet Spray Cooler, Inc. v. Crampton, 385 N E 2d 
1349, 377 Mass 159. 

Mmn —Fifer v Nelson, 204 N W 2d 422, 295 Mmn 
313 

Pa.—Pennsylvania Power & Light Co. v. Decker,' 31 
Leh L.J. 502 

Wash.—Sollenberger v Cranwell, 614 P2d 234, 26 
Wash.App. 783. 

35. U S.—Albemarle Paper Co, v. Moody, N C, 95 
S Ct 2362, 422 U.S. 405, 45 L.Ed.2d 280 
Zavala v. Citicorp Services, Inc, D.C.N Y., 426 
F.Supp 241. 

Ca! —Lucky Auto Supply v Turner, 53 Cal.Rptr 628, 
244 C.A.2d 872—Howe v City Title Ins. Co., 63 
Cal Rptr 119, 255 C.A.2d 85—Itano v Colonial 
Yacht Anchorage, 72 Cal.Rptr 823, 267 C A.2d 
84 

Idaho—Beal v Mars Larsen Ranch Corp, Inc., 586 
P.2d 1378, 99 Idaho 662 
Iowa—Adams v. Deur, 173 N W 2d 100. 

La—Hayward v. Carraway, App., 180 So 2d 758, writ 
ref. 182 So.2d 662, 248 La. 909 
NJ.—Commonwealth Land Title Ins Co. v Conklin 
Associates, 377 A 2d 740, 152 NJ Super I, affd 
400 A.2d 1208, 167 N.J Super. 392. 

N M.—Fredenburgh v. Allied Van Lines, Inc., 446 P 2d 
868, 79 N.M. 593. 

N.Y.—Teich v. Arthur Andersen & Co, 263 N.Y S.2d 
932, 24 A D.2d 749—Greiss v Royal Nat Bank, 
321 N.YS.2d 257, 36 A.D.2d 820, mod. on oth 
grds. 293 N.E.2d 827, 31 N.Y.2d 1005, .341 NY. 
S.2d 453. 

Ohio—Columbus Finance, Inc. v. Howard, 327 N.E.2d 
654, 42 Ohio St.2d 178, 83 A L.R.3d 587—Pryor v. 
Webber, 263 N E.2d 235, 23 Ohio St.2d 104. 

S.D.—Johnson v. Schmitt, 309 N.W.2d 838. 

Aggregate of damages resulting Brom tort 

(2) Other statements. 

U S.—U.S. V. Ebmger, C.A.N.Y., 386 F.2d 557. 

Fla.—Insurance Field Services, Inc. v. White & White 
Inspection and Audit Service, Inc., App., 384 So.2d 
303. 

N.H.—Baker v. Dennis Brown Realty, Inc., 433 A.2d 
1271, 121 N.H. 640. 

N.Y,—Guard-Life Corp. v. S, Parker Hardware Mfg. 
Corp., 406 N.E2d 445, 50 N.Y.2d 183, 428 N.Y. 
S.2d 628, 

Liability insurance immaterial 
Minn.—Beschnett v. Farmers Equitable Ins. Co., 146 
N,W.2d 861, 275 Minn. 328. 

Appropriation of trade secrets 

(4) Probable loss more significant than misappropria- 
tor‘s actual gain. 

U.S.—Sperry Rand Corp, v. A-T-0, Inc., C.A.Va., 447 
F.2d 1397. cert. den. 92 S.Ct. 1292, 405 U S, 1017, 
31 L.Ed.2d 479, C.A., reh. den. 459 F.2d 19, cert.' 

, den. 93 S.Ct. 117. 119, 409 US. 892, 34 L.Ed.2d 
150. 

(5) Plaintiff held entitled to income on trust funds he 
would have received but for appropriation. 

U.S.-aark v. Bunker, C.A.Nev., 453 F,2d 1006. 

(6) Measure to be determined by analogy to patent 
infringement cases. 


U.S—University Computing Co v. Lykes-Youngstown 
Corp., CA.Ga, 504 F 2d 518, reh den. 505 F2d 
1304 

(7) Other statements 

US—Reinforced Molding Corp. v General Elec Co., 
D.CPa, 592 FSupp 1083 

Mass —^Jet Spray Cooler, Inc. v Crampton, 385 N.E.2d 
1349, 377 Mass 159 
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35,5. Ind —Charlie Stuart Oldsraobile, Inc. v Smith, 
357 NE2d 247, 171 Ind.App 315, reh 369 
NE2d 947, 175 Ind.App. 1 
La.—^Johnson v Williams, App., 201 So 2d 674 
Miss,—Federal Compress & Warehouse Co v Reed, 
339 So.2d 547 

35,10. U.S.—Newton v. Rockwood & Co., D C. 

Mass . 261 F Supp 485, affd, C A., 378 F 2d 315 
Mont—Spackman v Ralph M. Parsons Co, 414 P 2d 
918, 147 Mont 500 

N H.—Baker v Dennis Brown Realty, Inc , 433 A 2d 
1271, 121 N.H 640 

Double recovery held barred 
U S —Gustafson v. General Motors Acceptance Corp., 
CA S.D . 470 F.2d 1057 

Mass —^Jet Spray Cooler, Inc, v Crampton, 385 N E.2d 
1349, 377 Mass 159. 

35.15. Cal,—Glendale Federal Savings and Loan 
Ass’n V Manna View Heights Development, Inc., 
135 Cal Rptr. 802, 66 C.A3d 101. 

Fla.—C.J.S. cited in Kluger v White, 281 So 2d 1, 3 
Mont.—Spackman v. Ralph M. Parsons Co, 414 P.2d 
918, 147 Mont. 500. 

N.C—Huff v. Thornton, 209 SE.2d 401, 23 N.C.App 
388, affd. 213 SE.2d 198, 287 NCI. 

Tenn.—Merntt v. Nationwide Warehouse Co, Ltd , 
App., 605 S W.2d 250 

Tex.—^Jay Fikes and Associates v Walton, Civ,App, 
578 S W.2d 885, err. ref no rev err. 

Wash.—Sollenberger v Cranwell, 614 P.2d 234, 26 
Wash.App. 783 

“Fair market value” denned 
Idaho—Skaggs Drug Centers, Inc. v City of Idaho 
Falls, 407 P.2d 695, 90 Idaho 1. 

Ind.—Sikora v Barney, 207 N E.2d 846, 138 Ind.App 

686 . 

Mo.—Bridgeforth v, Proffitt, App., 490 S W 2d 416 
Wis.—Schwalbach v. Antigo Elec. & Gas, Inc., 135 
N.W.2d 263, 27 Wis.2d 651, 

When market value reasonably ascertained 
Va.—Younger v. Appalachian Power Co., 202 SE.2d 
, 866, 214 Va. 662. 

35.20. Mont.—^Spackman v. Ralph M. Parsons Co., 
414 P.2d 918, 147 Mont 500. 

35.25. U.S.—Albrecht v. Herald Co., CA.Mo., 452 
F.2d 124—Goodyear Rubber & Supply Co., Inc. v. 
Great Am. Ins. Co., CA,Or., 471 F.2d 1343. 
Ala.—Crump v. Geer Bros., Inc, 336 So.2d 1091, 

Ga—Cornett v, Agee, 237 S.E2d 522, 143 Ga.App. 55 
La.—Keating v. Boyce Machinery Corp., App., 196 
So.2d 623. 

Wyo.—Wheatland Irrigation Dist. v. McGuire, 562 
P.2d 287. 

35.30. Conn.—Hartford Elec. Light Co. v. Beard, 
Cir.A.D., 213 A.2d 536, 3 ConmCir. 323. 

Ill.—Peluso V. Singer General Precision, Inc, Link Di¬ 
vision, 365 N.E2d 390, 8 IlLDec. 152, 47 Ill. 
App. 3d 842. 

La.—Keating v. Boyce Machinery Corp., App., 196 
So.2d 623. 

Mo.—^Jack L. Baker Companies v. Pasley Mfg & Dis¬ 
tributing Co., 413 S,W,2d 268. 

Tex.—General Supply & Equipment Co, Inc. v. Phil¬ 
lips, Civ.App, 490 S.W.2d 913, err, ref. no rev. err. 
Utah—Leishman v. Kamas Valley Lumber Co,, 427 
P.2d 747, 19 Utah 2d 150. 

35.40. Cal.—Pacific Gas & Elec. Co. v, San Mateo 
County, 43 Cal.Rptr. 450, 233 C.A.2d 268. 
35.45, US.—Hinfin Realty Corp. v. M/V Polihg 
Bros. No. 7 D.CN.Y., 348 F.Supp. 1391. 
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Iowa—Iowa Power and Light Co v. Board of Water 
Works Trustees of City of Des Momes, App., 281 
N.W 2d 827 

La—Nickens v McGehee, App, 184 So.2d 271, writ 
ref 186 So 2d 159, 249 La 199—Gullatt v. Ash¬ 
land Oil & Refining Co, App., 243 So.2d 820. 
Mont.—Spackman v Ralph M Parsons Co., 414 P2d 
918, 147 Mont 500. 

Wyo.—Wheatland Irrigation Dist v McGuire, 562 
P.2d 287 

Replacement costs 

U S.—Safer v. Perper, C A, 569 F 2d 87, 186 U.S. App. 
DC 256 

La —Mayer v. McNair Transp. Inc., App., 384 So 2d 
525, 
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35.55. U S —National Steel Corp v Great Lakes 
Towing Co, C A.Mich , 574 F 2d 339 
Iowa—C.J.S. cited in Nizzi v. Laverty Sprayers, Inc., 
143 NW2d 312, 317, 259 Iowa 112. 

Mass —Omni Flying Club, Inc. v Cessna Aircraft Co., 
315 NE2d 885, 366 Mass. 154 
N.D.—Schmeet v Schumacher, 137 N W.2d 789. 

35.60 U.S.—Corporate Air Fleet of Tennessee, Inc. v 
Gates Learjet, Inc., D.CTenn., 589 F.Supp. 1076 
Ind.—New York Cent R, Co v. Churchill, 218 N.E.2d 
372, 140 Ind.App. 426—Wolff v Slusher, 314 
N.E2d 758, 161 Ind.App. 182. 

Mo.—Gerst v Flmn, App, 615 SW2d 628 
N Y.—Greiss v. Royal Nat. Bank, 321 N.Y S 2d 257, 36 
A.D.2d 820, mod. on oth grds 293 N.E.Zd 827, 
341 N.Y.2d 453, 31 NY.2d 1003. 

Tex.—State v, Brunson, Civ.App., 435 S.W.2d 242, affd. 
444 S.W 2d 598, on remand 461 S.W.2d 681, err. 
ref no rev err 

W.Va.—Jarrett v. E. L Harper & Son, Inc., 235 S,E 2d 
362, 160 W.Va 399. 

Wis—Schwalbach v. Antigo Elec & Gas, Inc., 135 
N.W 2d 263, 27 Wis.2d 651 

§ 83. Injuries to Persona! Property 

36. U S.—C.J.S, cited in Rowell v. Treadwell Ford, 
Inc., C.A.A]a., 511 F.2d 164, 166 
Ala—Memll v. Badgett, Civ.App., 385 So.2d 1316, 
wnt den. Sup, 385 Sold 1319 
D.C —U S V. State of Maryland for Use of Meyer, 
C.A.. 322 F.2d 1009, 116 U.S App.D C. 259, cert 
den. 84 S.Ct. 445, 375 U.S 954, 11 L.Ed2d 314, 
vac 86 S.Ct. 304, 382 U.S. 158, 15 L.Ed.2d 226, 
revd. on oth grds 86 S.Ct. 304, 382 U.S. 158, 15 
L Ed 2d 226, reh. den. 86 S.Ct. 525, 382 U S. 1001, 
15 L.Ed.2d 489. on remand 257 F.Supp. 768. 

Fla.—McDonald Air Conditioning, Inc. v. John Brown, 
Inc., App., 285 So.2d 697. 

Idaho—C.J.S. cited in Skaggs Drug Centers, Inc v. 

City of Idaho Falls, 407 P.2d 695. 699,90 Idaho 1. 
Ill.—Central Nat, Bank & Trust Co. of Peona v. Cen¬ 
tral Illinois Light Co., 212 N.E2d 489. 65 III. 
App.2d 287—Freberg v Coronet Ins. Co., 238 
N.E.2d 174, 96 IU.App.2d 39—Behrens v W. $. 
Bills & Sons, Inc., 283 N.E.2d 1, 5 IlI.App.3d 567. 
La—Davis v. Roberts, App, 194 So.2d 772—Johnson 
v. Williams, App., 201 So 2d 674—^Becker v. 
Choate, App., 204 So.2d 680, application not con¬ 
sidered 206 So.2d 96, 251 La. 751 
N.J.—Bayer v. Airlift Intern, Inc., 268 A.2d 548, 111 
N-J.Super. 461. 

N.Y.—Mullen v. Jacobs, 294 N Y.S.2d 636, 58 Misc 2d 
64. 

Ohio—Ohio Power Co. v. Huff, 231 N.E2d 897, 12 
Ohio Misc, 214. 

Pa—Com., Dept, of Transp. v. Shipley Humble Oil Co., 
370 A.2d 438, 29 Pa.Cmwlth. 171. 

S.C.—Nelson v. Coleman, Co., 155 S E.2d 917, 249 S.C. 
652 

Tex.—American Transfer & Storage Co. v. Reichley, 
Civ.App., 560 S.W.2d 196, err, ref no rev. err 
Wash.—Herberg v. Swartz, 578 P.2d 17, 89 Wash.2d 
916. 

W.Va.—Spencer v Steinbrecher, 164 S.E.2d 710, 152 
W Va. 490. 
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Cost and other factors 

Ind.—Southern Indiana Gas and Elec. Co. v. Indiana 
Ins. Co., 383 N.E2d 387, 178 Ind.App. 505. 

N.Y.—Spiller v. Barclay Hotel. 327 N.Y.S.2d 426, 68 
Misc.2d 400. 
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36.5. U.S.—King v. U.S., D.C.Colo., 292 F.Supp. 
767. 

D.C.—U.S. V. State of Maryland, for Use of Meyer, 
C.A., 322 F.2d 1009, 116 U.S.App.D.C. 259, cert, 
den. 84 S.Ct. 445, 375 U.S. 954, 11 L.Ed.2d 314, 
vac. 86 S.Ct. 304, 382 U.S. 158, 15 L.Ed.2d 226, 
revd. on oth. grds. 86 S.Ct. 304, 382 U.S. 158, 15 
L.Ed.2d 226, reh. den. 86 S.Ct. 525! 382 U.S. 1001, 
15 L.Ed.2d 489, on remand 257 F.Supp. 768. 

Fla.—Allstates Van Lines Corp, v. Lepenstein, App., 
303 So.2d 33—Allied Van Lines, Inc. v. McKnab, 
App., 331 So.2d 319, affd.. Sup.. 351 So.2d 344. 

Ill—Gannon v. Freeman, 431 N.E.2d 1303, 59 Ill.Dec. 
546, 103 Ill.App. 3d 917. 

Ind.—Bottoms v. B & M Coal Corp., App., 405 N.E.2d 
82. 

Iowa—^Johnson v. Scott, 142 N.W.2d 460, 258 Iowa 
1267—Harlan v. Passot, 150 N.W.2d 87, 260 Iowa 
501—State v. Urbanek. 177 N.W.2d 14. 

La.—Small v, Lyons, App., 198 So.2d 475. 

Md.—Weishaar v. Canestrale, 217 A.2d 525, 241 Md. 
676. 

Mont.—Brown v. Webb, 567 P.2d 450, 173 Mont. 275. 

Tex.—Shaw Tank Cleaning Co. v. Texas Pipeline Co,, 
Civ.App., 442 S.W.2d 851, err. ref. no rev. err. 

Utah—Winters v. Charles'Anthony, Inc., 586 P.2d 453. 

Wash.—McCurdy v. Union Pac. R. Co., 413 P.2d 617, 
68 Wash.2d 457. 

W.Va.—Adkins v. Qty of Hinton. 142 S.E.2d 889, 149 
W.Va. 613. 

Wholesale yalue of stock in trade 

N.Y.—Irv-Bob Formal Wear, Inc. v. Public Service 
Mut. Ins. Co.. 366 N.Y.S.2d 596, 81 Misc.2d 422, 
aRd. 383 N.Y.S.2d 832, 86 Misc.2d 1006. 

Age and condition 

Wyo.—Wheatland Irrigation Dist. v. McGuire, 562 
P.2d 287. 

Animal 

Mo,—Wright v, Edison. App., 619 S,W.2d 797. 

N,Y.—Snyder v. Bio-Ub, Inc., 405 N.y.S.2d 596, 94 
Misc,2d 816. 

[36,10. U.S.—Atlantic Aviation Corp. v. U.S,, D.C. 

j Del., 456 F.Supp. 121—Chevron Chemical Co. v. 
Streett Industries, Inc., D.CMo., 534 F.Supp, 801. 

Ill.—Central Nat. Bank & Trust Co. of Peoria v. Cen- 
, tral Illinois' tight Co., 212 N.E.2d 489. 65 It 
App.2d 287—City of Chicago Heights v. Desautels, 
^ 270 N.E,2d 469,^ 132 IU.App.2d 770. - 

36.15. U.S.—Reed v. Central Nat. Bank of Alva, 
CA.Okl, 421 F.2d 113. 

Fehihaber v. Indian Trails, Inc,, D.C.De)., 286 
F.Supp, 499. 

In re Strickel, Bkrtcy.Tex., 19 B.R. 740. 

Ala.—Smith v. Springsteen, Civ.App., 385 ,So.2d 56. 

Ark.—Judy v, McDaniel, 445 S.W.2d 722, 247 Ark. 
409. 

D.C.—Vaughan y. Spurgeon, App., 308 A.2d 236. 

Ga—Cooper v. Metropolitan Transit System, Inc., 161 
S.E.2d 916, 117 Ga.App. 764. 

III.—Trailmobile Division of Pullman, Inc. v. Higgs, 297 
N,E,2d 598, 12 ni.App.3d 323. 

Iowa—Ruden v. Hansen, 206 N.W,2d 713. 

La.—Bernard v. Fidelity & Cas. Co. of New York, 
App., 186 $0.24 904, 18 A.L.R.3d 493. 

Mo,—Bridgeforth v. Proffitt, App,, 490 S.W.2d 416. 

Neb.—Shotkoski v. Standard Chemical Mfg. Co., 237 
N,W.2d 92, 195 Neb. 22. 

N.C.—Heath v. Mosley, 209 S.E.2d 740, 286 N.C. 197. 

Ohio—Pettijohn v. Clark, 277 N.E.2d 455, 28 Ohio 
App,2d 312—Maloney v. General Tire Sales, Inc., 
296 N.E.2d 831, 34 Ohio App.2d 177. 

Or.—Cutsforth v. Kinzua Corp., 517 P.2d 640, 267 Or. 
423. 


Tex.—Merrill v. Tropoli, Civ.App., 414 S.W,2d 474— 
Mobile Housing, Inc. v. Moss, Civ.App., 483 
S.W.2d 56. 

Wash.—King Logging Co., Inc. v. Scalzo, 561 P.2d 206, 
16 Wash.App. 918. 

At place of injury 

Tex.—Beam v. Voss, Civ.App., 568 S.W.2d 413. 

Loss of use 

Fla.—Aetna Life & Cas. Co. v. Little, App., 384 So.2d 
213. 

La.—Baker v. Employers’ Fire ins. Co., App., 201 
So.2d 349. 

Second hand goods 

(3) Second hand market value is not adequate com¬ 
pensation for household goods and wearing apparel. 

Ariz.—Devine v. Buckler, App., 603 P.2d 557, 124 
Ariz. 286. 

S.C.-Nelson v. Coleman Co., 155 S.E.2d 917, 249 S.C. 

652. 

Purpose of rule 

N.C.—Kaplan v. City of Winston-Salem, 203 S.E.2d 

653, 21 N.CApp, 168, cert. all. 205 S.E.2d 722, 285 
N.C. 589. 

Depreciation 

La.—Louisiana Power & Light Co. v. Smith, App., 343 
So.2d 367. 

37.5. U.S.—Zajicek v. United Fruit Co., C.A.Canal 
Zone, 459 F.2d 395. 

Pa.—Pennsylvania Power & Light Co. v. Decker, 31 
Uh.L.J. 502. 

Amount of bribe 

U.S.—Continental Management, Inc. v, U.S., 527 F.2d 
613, 208 CtCl. 501. 

37.10. Ind.—Jerry Alderman Ford Sal«, Inc. v. Bail¬ 
ey, 291 N.E.2d 92, 154 Ind.App. 632, mod. on oth. 
grds. reh. den. 294 N.E2d 617,154 Ind.App. 632. 
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37.15. La.—Harwell v. Blossman Hydratane Gas, 
Inc., App., 201 So.2d 666. 

S.D.—Shaffer v. Honeywell, Inc,, 249 N.W.2d 251. 

37.20. D.C.—U.S. v. State of Maryland, for Use of 
Meyer, C.A., 322.F.2d 1009, 116 U.S.App.D.C. 
259, cert. den. 84 S.Ct. 445, 375 U.S. 954, 11 
LEd.2d 314, vac. 86 S.Ct. 304, 382 U.S. 158, 15 
L.Ed.2d 226, revd. on oth. grds. 86 S.Ct. 304, 382 
U.S. 158, 15 L,Ed.2d 226, reh. den. 86 S.Ct, 525, 
382 U.S. 1001, 15 L,Ed.2d 489, on remand 257 
F.Supp. 768. 

La.—F4rr v. Johnson, App., 308 So.2d 884, application 
not considered, Sup. 310 So.2d 854, consideration 
den. 315 So.2d 143. 

Md.—Weishaar v.-Canestrale, 217 A.2d 525, 241 Md. 
676. ' 

N.Y,—Alebrandc v. New YorkC^ H«t»siAg Authority, 
254 N.Y.S.2d 326, 44 Miscv2d 803, revd on oth. 
grds. 268 N.Y.S.2d 579, 49 Misc.2d 880. , 

Utah—Winters v. Charles Anthony, Inc., 586 P;2d 453. 

37.25. Fla.—McDonald Air Conditioning, Inc. v. 
John Brown, Inc., App., 285 So.2d 697. 

Tex.—Bond v, A. H. Belo Corp., Civ.App,, 602 S.W.2d 
105, 9 A,L.R.4th 1236, err. ref no rev. err. 

37.30. U.S.—Big Rock Mountain Corp. v. Steams- 
Roger Corp., C.A.S.D., 388 F,2d 165. 

Ill—Williams v. Board of Ed. of Clinton Community 
Unit School Dist. No. 15 of DeWitt County, 367 
N,E2d 549, 10 IllDec. 161, 52 IllApp.3d 328. 

La.—Collins v. Lefort, App., 210 So.2d 895. 

Ohio—Ohio Power Co. v. Huff, 231 N.B.2d 897, 12 
Ohio Misc. 214. 

Or.—Mock V. Terry, 446 P.2d 5I4j 251 0^. 5U. 

Tenn.—Cook & Nichols, Inc. v. Peat, Marwlok/ Mitch¬ 
ell & Co., App., 480 S.W.2d ^ 

Wash,—McCurdy v, Union Pad. R, Gd^, 41 P.^ 617, 
68 Wash.2d 457, . . * ’ 

Reasonable replacement cost 

Iowa—International Harvester Co. of America v.'Chica¬ 
go. M. & St. P.R. Co., 172 N.W. 471, 186 Iowa 
86—Lubin v. Iowa City, 131 N.W.2d, 765; 257 
Iowa 383. 
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38. Factors considered 

N.Y.—Stettner v. Graubard, 368 N.Y.S.2d 683, 82 
Misc.2d 132. 

38.50. La.—Beauregard v. Salmon, App., 205 So,2d 
634, 

Neb.—C.J.S. black letter summary quoted in Hunt v. 
Chicago, B. & Q.R. Co., 143 N.W.2d 263, 265, 180 
Neb. 375. 

Tex.—Wright v. Gernandt, Civ.App., 559 S.W.2d 864. 
38,65. Conn.—Youngset, Inc. v. Five City Plaza, 
Inc., 237 A.2d 366, 156 Conn. 22. 

Mont.—Bos v. Dolajak, 534 P.2d 1258, 167 Mont. I 

39, U.S.—Champion Home Builders v. Shumate, C.A. 
Kan., 388 F.2d 806. 

Stocl;dale v. Agrico Chemical Co., Division of 
Continental Oil Co.,. D.C.Iowa, 340 F.Supp. 244, 
Ala.—Robbins v. Voigt, 191 So.2d 212, 280 Ala. 207. 
Ark.—Holland v. Bagley, 505 S.W.2d 228, 256 Ark. 1. 
Cohn.—Youngset, Inc. v. Five City Plaza, Inc., 237 
A.2d 366, 156 Conn. 22. 

Del.—Storey v. Castner, 314 A.2d 187. 

D.C.—Gamble v. Smith, App., 386 A.2d 692. 

Fla.—Hillside Van Lines, Inc. v. Matalon, App., 297 
So.2d 848. 

Ga.—Southern Ry. Co. v. Grogan, 148 S.E.2d 439, 113 
Ga.App. 451—Kenner v. Whitehead, 156 S.E.2d 
136, 115 Ga.App. 760—Ray Wright Enterprises, 
Inc. V. Reaves, 197 S.E.2d 856, 128 Ga.App. 745. 
Idaho—C.JJS. cited in Skaggs Drug Centers, Inc. v, 
City of Idaho Falls, 407 P.2d 695, 699, 90 Idaho 1. 
Ill—Behrens v. W. S. Bills & Sons, Inc., 28.3 N.E.2d 1, 

5 Ill.App.3d 567. 

Iowa—Johnson v. Scott, 142 N.W.2cl 460, 258 Iowa 
1267—Harlan v. Passot, 150 N.W.2d 87, 260 Iowa 
501. 

La.—Davis v. Robert^ 194, So.2d.772. 

American Ins. Co. v. Richard, App., 212 So.2d 
481, application den. 215 So.2d 125, 252 U. 949- 
Granger v. BouilHon, App., 220 So.2d 764—Ben¬ 
nett V. Achord, App., 238 So.2d 764—Brien v. 
Quality Transport, Inc., App., 309 So.2d 743. 
Ma?s.—Sharton v. J. H. Westerbeke Corp., 415 N.E2d 
880, 11 Mass.App. 9^5. 

Mo.—Emery Bird Thayer Dry Goods Co. v. J. C. 
Nichols Co„ 427 S.W.2d 492. 

Langdon v. Koch, App., 393 S.W.2d 66, app. 
after remand 435 S.W.2d 730—Langdon v. Koch, 
App., 435 S.W.2d 730~l^ckworth v. U.S. Fidelity 

6 Guaranty Co., App., 452 S,W.2d 280—Myers v, 
American Indem. Co., App., 457 S.W,2d 468. 

NJ.—State Farm Mut. Auto. Ins. Co. v. Toro, 316 
A.2d 745, 127 N.J.Super. 223. 

N.Y,—Marine Midland Services Corp. v. Samuel Kosoff 
& Sons, Inc., 400 N.y.S.2d 959, 60 A.D.2d 767. 
N.C—Givens v. Sellars, lS9 S.E.2d 530,' 273 N.C. 
44—Roberts V. Pilcif Freight Cartiers, Inc,, 160 
S.E2d 712, 273 N.C. 60O-Huffv. Thornton, 213 
S.E.2d 198, 287 N.C I 

Heath v. Mosley* 204 S.E2d 234, 21 N.C.App. 
245. . ' ■ ' < f .. ' , ■■ , 

Ohio-PoweU v. Bishoff, 261 N*£.2d 302, 23 Ohio 
App,2d 173APettijolw» y. Q$m IV N,B.2d 455, 
28 0hio App.2d 312- ’ ’ r.; , ; 

Of.—Mock V. Terry, 446 E2d 514, 251 Otv 51L, ' 
R..L—DeSpirito v. Bristol County Watw Co„ 227 A.2d 
782, 102 R.I. 50, 34 A.L.R.3d 809. 

Tex.—Barstow v. Jackson, Civ.App,, 429 S.W,2d 536— 
R, G. McClung Cotton Co. v. Cotton Concentra¬ 
tion Co., Civ.App,, 479 S.W.2d 733, err. ref, no rev. 
err. 

yt.-Kinney v. Cloutier, 211 A.2d 246, 125 Vt. 10^- 
Bartlett v. Menard, 227 A.2d 300, 126 Vt. 215- 
Wells V. Village of Orleans, Inc., 3l5 A.2d 463, 1^ 
Vt. 216. 

• Wash.-^cCutdy v. Union R. Co., 413 P.2d 617, 
,6^ Wash.2d 457. 

Wis.—Krueger v. Stcffiim, 141 N.W.2d 200, 30 Wis.2d 

Wtolesale or retaD value 

(2) Md.-Milhson v. Adcs df Laaington, Ipc., IV 
A.2d 579, 262JMd, 319. , . .w ' 

(4) Other statements, j , 
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Miss —Ishee v, Dukes Ford Co , 380 So 2d 760 

Wreckage 

Ala —Parker v Muse, Civ., 250 So 2d 688, 47 Ala App 
84. 

La —Cotton v Needham, App, 253 So 2d 674, writ ref 
255 So 2d 353, 260 La 129—Haas v. Southern 
Farm Bureau Cas !ns Co, App., 321 So.2d 380, 
writ ref. Sup., 323 So 2d 133 

Injury to livestock 

Ala —Burgreen Contracting Co, Inc v Goodman, 
Civ, 314 So 2d 284, 55 Ala App 209, cert den 
314 So 2d 296, 294 Ala. 199 
Mo —Barber v M F A Milling Co, App , 536 S W,2d 
208 
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39.5. Iowa—Long v. McAllister, 319 N W.2d 256 
Neb —Hatch v Heim, 265 N W.2d 444, 200 Neb 735. 
Tex—Riddell v. Mays, Civ, App. 533 SW2d 910. 
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39.10. Mo—Casada v Hamby Excavating Co., Inc, 
App, 575 S.W2d 851 

39.20. La,—Cloney v Travelers Ins Co , App, 253 
So 2d 83, writ den 253 So 2d 212, two cases, 259 
La 871, and 253 So 2d 212, 259 La 872 

Full value less junk value 
Iowa—^Johnson v, Scott, 142 N.W.2d 460, 258 Iowa 
1267. 

La.—Johnson v Williams, App., 201 So 2d 674—Hall v 
Jackson, App,, 215 So 2d 367 
La —Adams v Wood, App,, 285 So 2d 870 

Right to elect 

(I) Tex—Merrill v Tropoli, Civ App., 414 S.W.2d 
474. 

(3) Where owner elects not to repair, measure is 
difference in value before and after injury 
Ga,—Rutledge v. Glass, 188 S E.2d 261, 125 Ga.App 
549. 

40. Cal,—Smith v Hill, 47 Cal.Rptr. 49, 237 CA 2d 
374. 

La —Crabtree v, Home Indem Co, App, 185 So 2d 
820—Ory v. Ireland, App, 283 So.2d 281 
Mo.—Jack L Baker Companies v. Pasley Mfg. & Dis¬ 
tributing Co, 413 S W,2d 268. 

40.5. U.S —Association of Maryland Pilots v Balti¬ 
more & O.R. Co., D.C.Md., 304 F.Supp 548. 

Ga.—Perkins v. Beatles, 211 S.E2d 920, 133 GaApp. 
671 

Idaho—C.J.S. cited in Skaggs Drug Centers, Inc. v. 
City of Idaho Falls, Idaho, 407 P 2d 695, 699, 90 
Idaho 1. 

La.—Desselle v. Wilson, App., 200 So.2d 693—^Johnson 
V. Williams, App, 201 So,2d 674—Granger v. 
Bouillion, App , 220 So. 2d 764—Bailey v, Moore, 
App, 276 So.2d 708 

Tex.—Hartley v Schwab, Civ.App, 564 S W,2d 829, 
err ref no rev. err 
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41. U S —Champion Home Builders v Shumate, C.A 
Kan, 388 F,2d 806—Petition of M/V Elaine 
Jones, C A.Miss, 480 F 2d 11, am. on oth. grds, 
513 F 2d 911, cert den. 96 S Ct. 71, two cases, 423 
U S. 840, 46 L.Ed.2d 60. 

Midwest Marine, Inc v. Sturgeon Bay Shipbuild¬ 
ing & Dry Dock Co„ D C Wis, 247 F.Supp 283 
Ariz—Melvin v Stevens, 458 P 2d 977, 10 AnzApp 
357—Reokart v, Avra Val Air, Inc , 509 P 2d 231, 
19 An/.App. 538. 

Ill.—Mutual Services of Highland Park, Inc. v. S.O S. 
Plumbing & Sewerage Co., 235 N.E 2d 265, 93 
Ill App.2d 257 

La.—Parson.s v. Travelers Ins Co, App., 175 So 2d 
730—Laville v. Hartford Acc. & Indem Co , App., 
178 So,2d 464—Davis v. Roberts, 194 So 2d 772— 
Eula Realty Co. v. Haydel, App., 198 So.2d 557— 
Graves v. Traders & General Ins. Co., App., 200 
So.2d 67, affd. and am. 214 So.2d 116, 252 La. 
709—Granger v Bouillion, App., 220 So 2d 764 


Mo —Casada v Hamby Excavating Co., Inc, App , 575 
S.W 2d 851 

Neb—Caves v Barnes. 132 NW2d 310, 178 Neb 
103—C.J.S. cited in Sober v Smith, 136 N.W 2d 
372, 375, 179 Neb 74 —Carl R Anderson & Co v 
Suhr, 149 N.W 2d 101, 181 Neb 474 
N.M —Fredenburgh v Allied Van Lines, Inc, 446 P,2d 
868, 79 NM 593 

N.C—Givens v. Sellars, 159 S.E.2d 530, 273 NC 44 
Ohio—Automobile Club Ins. Co v. Davis, 266 N,E2d 
606, 26 Ohio Misc 37 

Or—Hanset v General Con.st Co, 589 P2d 1117, 285 
Or 101 

S.C —Nelson v Coleman Co, 155 S E 2d 917, 249 S C 
652 

S.D —C.J.S. cited in Grubbs v. Foremost Ins. Co , 141 
N.W 2d 777, 778, 82 S.D 98 
Tex —Nielson v Okies, Civ App, 503 S W 2d 614 
Fair or reasonable cost 
D C.—Smith V Brooks, App., 337 A.2d 493. 

Iowa—Schiltz V. Cullen-Schiltz & Associates, Inc , 228 
NW2d 10. 

Neb,—Burney v. Ehlers, 173 N.W 2d 398, 185 Neb. 51 
Tex —Allright, Inc. v Lowe, Civ App, 500 S W 2d 190 
Wyo —South Cheyenne Water and Sewer Dist. v. Stun- 
don, 483 P 2d 240 

Existence or absence of market value 
(i) Wis.—Krueger v. Steffen, 141 N W 2d 200, 30 
Wis.2d 445 
(5) Other matters 

Ohio—Ohio Power Co v Johnston, 247 N.E 2d 338, 18 
Ohio Misc. 55 

Replacement of transmission with used one 
La —Thtery v Motors Ins Corp, App, 255 So.2d 181 

page 913 

41.5. Ga.-Letteer v. Archer. 287 S.E2d 89, 160 
Ga App 373 

La —Traders & General Ins Co. v Robison, App., 289 
So 2d 178, 

Tex.—Wise v. State, Civ.App, 494 S W.2d 921. 

42. U.S —Manne Sales & Service, Inc. v Greer Steel 
Co., D.C.W Va, 312 F.Supp 718—Clary Towing 
Co, Inc. V. Port Arthur Towing Co., D.C.Tex., 
367 F.Supp. 6 

Ala—Dean v. Johnston, 206 So.2d 610, 281 Ala. 602. 
Fla.—Meakin v. Dreier, App., 209 So.2d 252. 

Ill.—Trailmobile Division of Pullman, Inc. v, Higgs, 297 
N.E.2d 598, 12 IlI.App.3d 323. 

Iowa—Johnson v. Scott, 142 N.W.2d 460, 258 Iowa 
1267—Harlan v Passot, 150 N W.2d 87, 260 Iowa 
501. 

Kan—Venable v. Import Volkswagen, Inc., 519 P2d 
667, 214 Kan. 43, 68 A.L.R 3d 1184 
La.—Nickens v, McGehee, App, 184 So 2d 271, writ 
ref. 186 So.2d 159, 249 La 199 
Md.—D’Ambrogi v Unsatisfied Claim and Judgment 
Fund Bd., 305 A.2d 136, 269 Md 198. 

Mont —Spackman v. Ralph M. Parsons Co . 414 P 2d 
918, 147 Mont 500 

Neb —Hatch v Heim, 265 N.W 2d 444, 200 Neb. 735 
N.Y.—Weiler v Town of Osceola, 273 N.Y.S 2d 90, 51 
Misc 2d 163, affd. 287 N.Y S.2d 365, 29 A.D,2d 
737, 

S D —Thormahlen v. Foos, 163 N.W.2d 350, 83 S.D 
558 

Tex —Allright, Inc v, Lowe, Civ,App., 500 S.W 2d 190 
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D.C,—Gamble v. Smith, App,, 386 A 2d 692 
Kan,—Venable v Import Volkswagen, Inc., 519 P.2d 
667, 214 Kan 43. 68 A.L.R.3d 1184. 

Tex —Wise v State, Civ,App., 494 S W.2d 921. 

42.5. Ala.—Wambles v. Davis, Civ.App., 405 So.2d 
945, writ den , Sup., 405 So.2d 946 

43. III.—Mutual Services of Highland Park, Inc. v. 
S.O.S, Plumbing & Sewerage Co , 235 N.E.2d 265, 
93 lll.App.2d 257—Behrens v. W S. Bills & Sons, 
Inc., 283 N.E.2d 1. 5 Ill App,3d 567~Tratlmobile 
Division of Pullman, Inc v, Higgs, 297 N.E.2d 
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598, 12 Ill App 3d 323—People v. Tidwell, 338 
NE2d 113, 33 Ill App.3d 232 
Iowa—C.J.S. cited in Halferty v. Hawkeye Dodge, Inc , 
158 NW2d 750, 753. 

La—Keating v Boyce Machinery Corp,, App, 196 
So 2d 623—Kinchen v Hansbrough, App., 231 
So 2d 700. writ den 234 So 2d 194, 255 La. 1099— 
Gary v Allstate Ins Co, App , 250 So.2d 168— 
Hanover Ins Co v Jacobson-Young, Inc, App , 
294 So 2d 564—Giles Lafayette, Inc v State Farm 
Mul. Auto Ins Co., App.3 Cir, 467 So 2d 1309, 
writ not considered 472 So.2d 911 
Md —Fred Frederick Motors, Inc v Krause, 2^7 A 2d 
464, 12 Md.App 62 

Pa —Eisenhart v. Coach Systems, Inc, 40 D. & C 2d 
398, 80 York 98 

Va —C.J.S. cited in Averett v. Shircliff, 237 S.E.2d 995, 
218 Va 202. 
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44. Mo —Rook V John F Oliver Trucking Cd„ App,, 

556 S W 2d 200 

45. La.—Hanover Ins Co v Jacobson- Young, Inc., 
App , 294 So 2d 564 

Mo.—Rook V John F Oliver Trucking Co., App., 556 
S W 2d 200 

Neb—Hatch v. Heim, 265 N W.2d 444, 200 Neb. 735 

46. Tex—Hartley v. Schwab, Civ.App., 564 S.W.2d 
829, err. ref no rev err. 

47. Mont—Spackman'V Ralph M Parsons Co , 414 
P 2d 918. 147 Mont 500. 

48. Ill —Wall v. Amoco Oil Co., 416 N.E 2d 705, 48 
Ill.Dec 432, 92 IIl.App.3d 921 

La —Smith v. Government Erap. Ins. Co., App, 349 
So.2d 435, affd m part, am in part on oth. grds 
358 So 2d 1289. 

Mont.—Spackman v Ralph M Parsons Co , 414 P 2d 
918, 147 Mont. 500. 

49.10. Kan.—Amght Sales, Inc. v Graves Truck 
Lines, Inc., 486 P.2d 835, 207 Kan 753. 
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49.20. La—Leftwich v. Molony, App,, 322 So.2d 
438. 

Credit should be allowed for proper¬ 
ty received in exchange for a damaged 
automobile.'^^'^’ 

49.21. La.—Southern Farm Bureau Cas. Ins. Co. v 
Burks. App., 183 So,2d 88. 

49.30. La —Foil v Burge, App., 196 So.2d 567 

50. Alaska—Burgess Const. Co v. Hancock, 514 P 2d 
236. 

Mo—Johnson v Linder, App., 618 S.W 2d 265. 

N C.—C.J.S. cited in Roberts v Pilot Freight Garners, 
Inc, 160S.E2d 712, 717, 273 NC 600 
N D.—Schmeet v Schumacher, 137 NW.2d 789, 
Wrongful interference with possessory interest 
in real estate 

Ind —Indiana State Highway Commission v Pappas, 
349 N.E 2d 808, 169 Ind App. 611, transfer den. 
360 N E 2d 1, 266 Ind. 49 

Loss of profits 

U S —Amencan Tel. & Tel Co v, Connecticut Light & 
Power Co., D C.Conn , 470 F.Supp. 105. 

Miss.—Ishee v. Dukes Ford Co , 380 So 2d 760. 

51. Ala.ska—Burgess Const Co. v, Hancock, 514 P.2d 
236 

Cal.—Owens v Pyeatt, 57 Cal Rptr. 100, 248 C A 2d 
840, 

Iowa—C.J.S. cited in Hallett Construction Co. v. Iowa 
State Highway Commission, 154 N.W 2d 71, 76, 
261 Iowa 290 

Kan.—Nelson v. Hy-Grade Con.st & Materials, Inc., 
527 P.2d 1059, 215 Kan. 631 
Neb.—Amencan Tel & Tel Corp. v. Thompson, 22’ 
N.W 2d 7, 193 Neb. 327. 

N M.—Fredenburgh v. Allied Van Lines, Inc., 446 P.2( 
868, 79 N.M. 593. 
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)r.~-Scott V. Elliott, 451 P.2d 474, 253 Or. 168. 

I.D.—Landeen v. Yonker, Inc., 175 N.W.2d 50, 84 S.D. 
600. 

Tex.—^Texas Tool Traders, Inc. v. Mosley Machinery 
Co., Civ.App., 422 S.W.2d 229. 
iVyo.—Wheatlaind Irrigation Dist. v. McGuire, 562 
P.2d 287. 

52. U.S.—Midwest Marine, Inc. v. Sturgeon Bay Ship¬ 
building & Dry Dock Co., D.C.Wis., 247 F.Supp. 
283. 

Mich.—Gilliland v. Baldwin-Lima-Hamilton Corp., 218 
N.W.2d 63, 52 Mich.App. 489. 

N.D.—Bumann v. Maurer. 203 N.W.2d 434. 

Net profits 

Colo.—Power Equipment Co. v. Fulton, 513 P.2d 234, 
32 Colo.App. 430. 
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53. U.S.—Ingram Corp. v. Ohio River Co., C.A.Ohio, 
505 F.2d 1364. 

Clary Towing Co., Inc. v. Port Arthur Towing 
Co., D.C.Tex., 367 F.Supp. 6. 

Conn.—Johnson v, Flammia, 363 A.2d 1048, 169 Conn. 
491. 

Fla.—CJ jS. cited in Meakin v. Order, App., 209 So,2d 
252, 255. 

Kan.—Venable v. Import Volkswagen, Inc., 519 P.2d 
667, 214 Kan. 43, 68 A.L.R.3d 1184. 

La.—Nickens v. McGehee, App,, 184 So.2d 271, writ 
ref. 186 So.2d 159, 249 La. 199—Nelson v. Haw¬ 
kins, App., 244 So.2d 656. 

Md.—Schweitzer v. Showell, 313 A.2d 97, 19 Md.App. 
537. 

Mont.—McPherson v. Kerr, 636 P.2d 852, 195 Mont. 
454. 

N.J.—State Farm Mut. Auto. Ins. Co. v. Toro, 316 
A.2d 745, 127 RJ.Super. 223. 

N.Y.—Hoover v. Montanus, 439 N.Y.S.2d 263, 108 
Misc.2d 916. 

N.C.—Huff V. Thornton, 209 S.E.2d 401, 23 N.C.App. 

388. affd. 213 S.E2d 198, 287 N.C. 1. 

Wi$.—Nashban Barrel & Container Co. v. G. G. Par¬ 
sons Trucking Co., 182 N.W.2d 448, 49 Wis.2d 
591. 

Doubt as to repairability 
La.—Bernard v. Fidelity & Cas. Co. of New York, 
App., 186 So.2d 904, 18 A.L.R.3d 493. 

|U)ss of use of airplane, etc. 

Idfch.—La'Wrence C. Young, Itjc. v. Sendr, Inc., 190 
N.W.2d 316, 33 Mich,App. 643. 
f (2) Other statements. 

La.—Coe CSl Service, Inc. v. Hair, 283 So.2d 734. 
Delay in repairing; financial condition of plain¬ 
tiff 

(I) Mo.—StaUman v. Hill, App., 510 S.W.2d 796. 
(7) Other matters. 

La.—Broadview Seafoods, Inc. v. Pierre, App., 173 
So.2d 37, affd. 180 So.2d 694, 248 La. 533, 

Mont.—^Stahl v. Farmers Union Oil Co. of Richland, 
399 P.2d 763, 145 Mont. 106. 

Shrimp boat 

U.S.—Dudley v. Bayou Fabricators, Inc., D.C.Ala., 330 
F.Supp. 788. 

Reasonable cost and reasonable time 
N.C.—Carolina Timber Management Co., Inc. v. Bell, 
203 S.E.2d 339, 21 N.C App. 143, cert. den. 205 
S.E2d 97, 285 N.C. 376., 
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54. U.S.—Executive Jet Aviation, Inc. v. U.S„ C.A. 
Ohio. 507 F.2d 508. 

CJ.S. cited in Laney Tank Lines, Inc. v. U.S., 
D.C.S.C., 237 F.Supp. 205, 206. 

55. U.S.—CJ.S. quoted In Laney Tank Lines, Inc. v. 
U.S.. D.CS.C, 237 RSupp. 205, 206. 

Iriz.—Cagle v. Carr, App., 413 P.2d 795, 3 Ariz.App. 
285, mod. on oth. grds,, Sup,, 418 P.2d 381,' 101 
Ariz. 225. 


Ind.—Jay Clutter Custom Digging v. English, 393 
N.E.2d 230, 181 Ind.App. 603. 

Mo.—Johnson v. Linder, App., 618 S.W.2d 265. 

Regardless whether actually rented 

Mont.—Lenz Const. Co. v. Cameron, 674 P.2d 1101. 

58. Miss.—C.J.S. cited in Pelican Trucking Co. v. 
Rossetti. 170 So.2d 573, 574, 251 Miss. 37. 

58.5, Miss.—Pelican Trucking Co. v. Rossetti, 170 
So.2d 573, 251 Miss. 37. 

59. Fla.—Meakin v. Dreier, App., 209 So.2d 252. 
La.—Desselle v. Wilson, App., 200 So.2d 693—Berger¬ 
on v. C. Hugh Tarver, Jr. & Associates, Inc., App., 
233 So.2d 704. 

Miss.—Pelican Trucking Co. v. Rossetti, 170 So.2d 573, 
251 Miss. 37. 

Mo.—Winter v. Elder, App., 492 S.W.2d 146. 

Neb.—Husebo v. Ambrosia, Ltd., 283 N.W.2d 45, 204 
Neb. 499. 

N.Y.—Allanson v. Cummings, 439 N.Y.S.2d 545, 81 
A.D.2d 16, 81 A.D.2d 1031. 

N.C—Ling v. Bell, 207 S.E.2d 789, 23 N.C.App. 10. 
Ohio—Robbins Motor Transp., Inc. v. Key GMC 
Truck Sales, Inc., 381 N.E.2d 1329, 56 Ohio 
App.2d 165, 10 0.0.3d 184. 

Tex.—Luna v. North Star Dodge Sales, Inc., 667 
S.W.2d 115, on remand 672 S.W.2d 304, dism. 
Wash.—King Logging Co., Inc. v. Scalzo, 561 P.2d 206, 
16 Wash.App. 918. 

Wyo.—Colorado Kenworth, Inc. v. Archie Me6k 
Transp. Co.. 495 P.2d 1183. 

Profit not measure 

(3) Other matters. 

Ala.—Louisville & N.R. Co. v. Bond Transfer & Stor¬ 
age Co„ 190 So.2d 696, 280 Ala. 141 
Colo.—Power Equipment Co. v, Fulton, 513 P.2d 234, 
32 Colo,App. 430. 

N.C.—Roberts v. Pilot Freight Cartiers Inc., 160 S.E.2d 
712, 273 N.C. 600. 

60. Alaska—Era Helicopters, Inc, V. Digicon Alaska, 
Inc., 518 P.2d 1057. 

III.—Trailmobilc Division of Pullman, Inc. v. Higgs, 297 
N,E.2d 598, 12 Ill.App.3d 323. 

Since the publicntion of the bound rohime, the case of 
Finley v. Beck, Civ.App., 16 S.W.2d 908, has been 
disapproved, the court holding that to prove loss of use 
of automobile, plaintiff need not rent replacement auto¬ 
mobile or show any amount actually expended for alter¬ 
native transportation, rather, reasonable rental value of 
substitute automobile is sufficient evidence to support 
award of actual damages. 

Tex.—Luna v. North Star Dodge Sales, Inc., 667 
S.W.2d 115, on remand 672 S.W.2d 304, dism., also 
disapproving American Standard County Mutual 
Insurance'Co. v. Barbee, 262 S.W.2d 122. 

61. Cal.—Salyer Grain & Mill. Co. v. Henson, 91 
CaLRptr. 847. 13 C.A.3d 493. 

Wyo.—Colorado Kenworth v, Archie Meek Transp. 
Co., 495 P.2d 1183. 
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62. La.—Peterson v. Allstate Ins. Co., App., 255 
So.2d 477. 

Tex.—Allright, Inc. v. Lowe, Civ.App., 500 S.W.2d 190. 

64. Neb.—Caves v. Barnes, 132 N.W.2d 310, 178 
Neb. 103. 

65. Or.—Bullock v. Hass, 571 P.2d 902, 280 Or. 501. 
70. Miss.—Pelican Trucking Co. v. Rossetti, 170 

So.2d 573, 251 Miss. 37. 

Tex.—C.J.S. cited in Ancira-Winslon Chevrolet, Inc. v. 
Wilkerson, 507 S.W.2d 854, 857, err. ref no rev, 
err. 
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Neb.—CJ.S. black letter summary quoted in Hunt v, 
Chicago, B. & Q.R. Co., 143 N.W.2d 263, 265, 180 
Neb. 375. 

73, U.S.—Atlantic Aviation Corp. v. U.S., D.CDei., 
456 RSupp. 121. 

Mont.—Stahl v. Farmers Union Oil Co. of Richland, 
399 P.2d 763, 145 Mpnt. 106. 


78, Del.—Falcon Tankers, Inc. v. Litton Systems, 
Inc., Super., 380 A.2d 569. 

79, N.Y.—Greiss v. Royal Nat. Bank. 321 N.Y.S.2d 
257, 36 A.D.2d 820. Mod. on oth. grds. 293 
N.E.2d 827. 341 N.Y.S.2d 453, 31 N.Y.2d 1003. 

§ 84. Injuries to Real Property 

S.D.—CJ.S. black letter summary cited in Gross v. 
Conn. Mut. Life Ins. Co., 361 N.W.2d 259, 271. 

80, Cal.—Pacific Gas & Elec. Co. v. San Mateo Coun¬ 
ty, 43 aiRptr. 450, 233 CA.2d 268. 

Tex.—C.J.S. cited in Kraft v. Langford, 565 S.W.2d 
223, 227. 
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81, U.S.—Asher v. Reliance Ins. Co., D.C.Cal., 308 
F.Supp. 847. 

La.—Roshong v. Travelers Ins. Co., App., 281 So,2d 
785. 

Tex.—Hamilton v. Fant, Civ.App., 422 S.W.2d 495— 
C.J.S. cited in Frymire Engineering Co., Inc. v. 
Grantham. Qv.App., 517 S.W.2d 820, 828, revd. 
on oth. grds., Sup., 524 S.W.2d 680. 

Wash.—Olson v. King County, 428 P.2d 562, 71 
Wash.2d 279, 24 A.L.R.3d 950. 

W.Va.—Leach v. Biscayne Oil and Gas Co., Inc., 289 
S.E.2d 197. 

82, U.S.—Big Rock Mountain Corp. v. Steams-Roger 
Corp., C.A.S.D.. 388 R2d 165. 

Haisch v. Southaven Land Co„ D.C.Miss., 274 
F.Supp. 392. 

Ariz.—Blanton v. Co. v. Transamerica Title Ins. Co., 
536 P.2d 1077, 24 Ariz.App. 185. 

Cal.—Pacific Gas & Elec. Co. v. San Mateo County, 43 
CaLRptr. 450, 233 C.A.2d 268. 

Colo.—Frankfort Oil Co. v. Abrams, 413 P.2d 190, 159 
Colo. 535. 

Ga.—Southern Mut, Inv. Corp. v. Langston, 197 S.E2d 
775, 128 Ga.App. 671. 

Ill—Central Nat. Bank & Trust Co. of Peoria v. Cen¬ 
tral Illinois Light Co., 212 N.E2d 489, 65 lU. 
App.2d 287—Stirs, Inc. v. City of Chicago, 320 
N.E.2d 216, 24 in.App.3d 118. 

Ind.—Bottoms v. B & M Coal Corp., App., 405 N.£.2d 
82. 

Iowa—CJ^. cited in Oak Leaf Country Club, Inc. v. 
Wilson, 257 N.W.2d 739, 748. 

Ky.—Com., Dept, of Highways v. Claypool, 405 S.W.2d 
674. 

Miss.—Sun Oil Co. v. Nunnery, 170 So.2d 24, 251 Miss. 
631—CJ,S. quoted at length in Bynum v. Mandrel 
Industries, Inc., 241 So.2d 629, 634. 

Mo.—Misch V, C.B. Contracting Co., App., 394 S.W.2d 
98—Stamm V. Reuter, App,, 432 $.W.2d 784—Eil- 
ers V. Kodner pevelopment Corp., App., 513 
S.W.2d 6^3. ’ 

N.C.—Paris v. Carolina Portable Aggregates, Inc., 157 
S.E.2d 131, 271 N.C. 471. 

Okl—Kerr-McGee Corp. v. Petchinsky, ,43$ E.2d 475. 

S.C.—Joyner v. St. Matthews Builders, 208 S.E2d 48, 
263 S,C. 136. » i w 

Tex.—Stafford v. Thornton, Civ.App., 420 S.W,2i^ 153^ 
err. ref no rev. err.-Weaver Const. Co. v. B^apler, 
Civ,App., 448 S.W.2d 702—Ansicy. v. Tarrant 
County Water Control and Imp, Dist. No. One, 
Civ.App., 498 S.W.2d 469, err. ref no rev. err. 

Wash,—Songstad v. Municipality of Metropolitan Se¬ 
attle, 472 P.2d 574, 2 Wash.App. 680. 

W.Va.—Ellison v. Wood & Bush Co., 170 S.E.2d 321. 
153 W.Va. 506. 

Effect on value occasioned by leakage of gas¬ 
oline 

Fla.—Standard Oil Co. v. Dunagan, App., 171 So,2d 
622. 
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83, Conn.-T-Scoville v. Rbnalter, 291 A.2dl 272, 162 
Conn. 67. 

Fla.—CJ.$. cited in Standard, Oil Co. v, Dunagan, 
App., 171 So.^ 627, Cl24. 
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Ill —Arras v Columbia Quarry Co., 367 N E 2d 580, 10 
III Dec 192, 52 Ill.App.3d 560 
Ind —C.J.S. cited in Gene B. Glick Co, Inc v Marion 
Construction Corp, 331 N E.2d 26, 37, 165 Ind 
App. 72, reh. den 333 NE2d 140, 165 Ind.App 
72. 

General Outdoor Advertising Co v. La Salle 
Realty Corp , 218 N.E2d 141, 141 Ind App 247— 
Smith V Glesing, 248 N E.2d 366, 145 Ind App 11 
Mich —Bayley Products, Inc. v American Plastic Prod¬ 
ucts Co, 186 NW.2d 813, 30 Mich App 590 
Mo —C.J.S. cited in Smith v Norman, App, 586 
S W 2d 84, 85, 86. 

Okl.—Sunray DX Oil Co v Brown, 477 P 2d 67 
Or.—Hudson v. Peavey Oil Co , 566 P 2d 175, 279 Or 
3 

S D.—C.J.S. cited in Ward v LaCreek Elec Ass’n, 163 
N W 2d 344, 348, 83 S.D 584 
Vt—Bean v Sears, Roebuck & Co , 276 A 2d 613, 129 
Vt 278. 

W.Va—Seven v Beckley Coals, Inc., 170 S.E.2d 577, 
153WVa. 600. 

Permanent injury 

(10) Other statements 

U S —Borough of Ford City v U S., C.A Pa., 345 F.2d 
645, cert. den. 86 S.Ct 236, 382 US. 902, 15 
LEd2d 156. 

Okl.—Conkin v Ruth, App, 581 P.2d 923. 

Tex.—Langford v Kraft, Civ.App, 551 SW2d 392, 
affd., Sup, 565 S W 2d 223 
Temporary and permanent distinguished 
Tex.—Kraft v. Langford, 565 S W.2d 223 
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84. Property without value apart from realty 

Ind.—General Outdoor Advertising Co v. La Salle 

Realty Corp., App., 218 N.E,2d 141, 141 Ind.App. 
247. 

84.10. Cal.—Crummer v. Zalk, 57 Cal.Rptr. 185, 248 
C A.2d 794 

Ill —C.J.S. cited in Roark v Musgrave, 355 N E 2d 91, 
94, 41 in.App.3d 1008. 

Ohio—Thatcher v. Lane Const Co„ 254 N.E.2d 703, 21 
Ohio App.2d 41 

Damage gradual and continual 

Vt.—Kathan v. Bellows Falls Village Corp., 223 A.2d 
470, 126 Vt. 86 

84.15. Miss—Sun Oil Co. v Nunnery, 170 So 2d 24, 
251 Miss. 631 

Value of part severed or destroyed 
Wash.—DeYoung v. Swenson, 493 P.2d 1247, 6 Wash. 
App. 452. 
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85. Ga.—Price v, Georgia Indus. Realty Co., 207 
S.E 2d 556, 132 Ga.App. 107. 

Ill—First Nat. Bank of Des Plaines v. Amco Engineer¬ 
ing Co„ 335 N.E2d 591, 32 lll.App.3d 451 
Market value before injury where permanent 
applied 

Ind.—General Outdoor Advertising Co, v. La Salle 
Realty Corp., 218 N.E2d 141, 141 Ind.App 247. 

85.10. Conn —Scoville v Ronalter, 291 A.2d 222, 
162 Conn 67 

Miss.—Sun Oil Co v Nunnery, 170 So.2d 24, 251 Miss 
631—C.J.S. quoted at length in Bynum v. Mandrel 
Industries, Inc., 241 So.2d 629, 634, 

N.C —Midgett v. North Carolina State Highway Com¬ 
mission, 144 S.E.2d 121, 265 N.C. 373. 

C.J.S. cited in Casado v, Melas Corp, 318 
S,E.2d*247, 251, 69 N.C App 630. 

S.D.—C.J.S. cited in Ward v, LaCreek Elec Ass'n, 163 
N.W.2d 344, 348, 83 S D. 584. 

Tex.—Kraft v. Langford, 565 S.W.2d 223. 

8b. U.S.—Union Pac, R. Co. v. Vale, Oregon Irr. 
Dust., D.C.Or., 253 F.Supp. 251—Prudential Ins 
Co, of America v. Bonney, D.C.Okl, 299 F.Supp. 
790. 

Cal—Pacific Oa.s & Elec. Co. v. San Mateo County, 43 
CalRptr, 450, 233 C,A.2d 268, 


Conn —Maldonado v, Connecticut Light & Power Co., 
Com PI, 328 A 2d 120, 31 Conn Sup 536, 

Fla,—Keyes Co. v Shea, App, 372 So 2d 493 
Ill -Arras v. Columbia Quarry Co., 367 N.E 2d 580, 10 
Ill Dec 192, 52 IllApp.3d 560. 

Ind.—General Outdoor Advertising Co v La Salle 
Realty Corp, App, 218 NE.2d 141, 141 Ind App 
247—Smith V. Glesing. 248 N.E.2d 366, 145 Ind. 
App 11 

Iowa—State v Urbanek, 177 NW2d 14 
La—Roshong v Travelers Ins. Co, App, 281 So 2d 
785. 

Mich —Bayley Products, Inc v American Plastic Prod¬ 
ucts Co, 186 N.W2d 813, 30 Mich App, 590. 
Miss—Teledyne Exploration Co. v. Dickerson, 253 
So 2d 817 

Or—Hanset v. General Const Co, 589 P2d 1117, 285 
Or. 101. 

RI—Tortolano v DiFilippo, 349 A.2d 48, 115 RI 
496 

Tex.—Weaver Const Co v Rapier, Civ App,, 448 
S W 2d 702. 

Vt —Bean v Sears, Roebuck & Co, 276 A 2d 613, 129 
Vt. 278. 

Wash.—Butler v Anderson. 426 P.2d 467, 71 Wash.2d 
60—Olson V King County, 428 P.2d 562, 71 
Wash.ld 119, 24 A LR 3d 950, 

WVa,—O’Dell v. McKenzie. 145 SE2d 388, 150 
W.Va 346—Cline v Paramount Pac, Inc, 196 
S.E 2d 87, 156 W.Va. 641 

Fair market value need not have been decreased 
Ohio—Adcock v Rollins Protective Services Co, 440 
N.E 2d 548, 1 Ohio App 3d 160, 1 OB.R. 471. 
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88. Ky.—Columbia Gas of Kentucky, Inc. v. May¬ 
nard, 532 S.W.2d 3. 

Wash.—Kane v. Timm, 527 P.2d 480, 11 Wash.App. 
910, 

Cost of repair disproportionate 
Or—Hanset v. General Const. Co., 589 P.2d 1117, 285 
Or. 101. 

90. Cost of replacement less depreciation 

La.—Womack v. Travelers Ins. Co., App., 258 So.2d 
562, writ den. 260 So.2d 701, 261 La 775 

91. Fla.—C.J.S. quoted in Keyes Co v. Shea, 372 
So.2d 493, 496 

Neb.—Fink v Denbeck, 293 N.W 2d 398, 206 Neb 462 

92. Cal—Pacific Gas & Elec. Co, v. San Mateo Coun¬ 
ty, 43 CalRptr. 450, 233 C.A 2d 268 

Fla.—Kluger v. White, 281 So.2d 1. 

Ind.—City of Anderson v. Sailing Concrete Corp., App, 
411 N.E.2d 728. 

Pa.—Goosay v. Moffat Coal Co, 67 LackJur 13 
W.Va.—Jarrett v. E. L. Harper & Son, Inc., 235 S.E.2d 
362, 160 W.Va 399. 
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92.5. Ky.—^Burkshire Terrace, Inc v. Schroerlucke, 
467 S.W 2d 770. 

Tex.—C.J.S, cited in Atlas Chemical Industnes, Inc. v 
Anderson, 514 S.W 2d 309, 319, affd. in part, revd. 
in part on oth. grds,, Sup., 524 S.W.2d 681 

93. Tex —Kraft v. Langford, 565 S W.2d 223. 

96. Or.—Hudson v Peavey Oil Co, 566 P 2d 175, 279 
Or. 3. 

97, Ga,—Price v Georgia Indus. Realty Co, 207 
S E.2d 556, 132 Ga.App. 107. 

Idaho—Bradford v Simpson, 541 P2d 612, 97 Idaho 
188, app. after remand 573 P.2d 149, 98 Idaho 830. 
N.Y.—Jenkins v. Etlinger, 432 N.E.2d 589, 55 N.Y.2d 
35, 447 N Y.S 2d 696 

Tenn.—Citizens Real Estate & Loan Co, Inc v. Moun¬ 
tain States Development Corp., App., 633 S.'W.2d 
763, 

2. U.S.—Haisch v Southaven Land Co, D.C.Miss., 
274 F.Supp. 392 

Iowa—C.J.S. cited in Nizzi v Laverty Sprayers, Inc., 
143 N.W.2d 312, 317, 259 Iowa U2. 
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La.—Ewell v. Petro Processors of Louisiana, Inc,, App., 
364 So.2d 604, writ den Sup, 366 So.2d 575. 
Tex,—Hamilton v. Fant, Civ App., 422 S,W.2d 495. 
W.Va.—O’Dell v. McKenzie, 145 SE2d 388, 150 
WVa 346. 
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4. NH.—Cornwell v. LaPlante, 238 A.2d 727, 108 

NH 490 

5. Tex—Weaver Const Co. v.'Rapier, Civ.App., 448 

S W.2d 702. 

6. Tex.—City of Austin v Teague, 570 S.W.2d 389 
Wyo—C.J.S. quoted in Wheatland Irrigation Dist v 

McGuire, 562 P 2d 287, 300. 
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12. Colo.—Frankfort Oil Co v. Abrams, 413 P2d 
■ 190, 159 Colo 535 

La—Hopkins v Department of Highways, App., 364 
So.2d 616, wnt den 365 So.2d 262. 

16, Ind —Smith v. Glesing, 248 N E 2d 366, 145 Ind 
App 11. 
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19. Fla.—C.J.S. quoted at length in Standard Oil Co. 

V Dunagan, App ,171 So,2d 622, 624. 

20.5. Wyo.— C.J.S. quoted in Wheatland Irngation 
Dist. v McGuire, 562 P.2d 287, 298. 

21. Profits 

(2) Other matters. 

Fla —Komblum v Nevans, App, 198 So.2d 885. 

§ 85. -Particular Kinds of 

Property 

page 930 

31. La—Lagraize v. State, App, 306 So.2d 816. 

Miss—C.J.S. cited in Mississippi Tank Co. v Roan, 

182 So.2d 582, 584, 254 Miss. 671 
N.M.—Garcia v. Color Tile Distributing Co., 408 P.2d 
145, 75 N.M. 570. 

32. Ga.—NEDA Const. Co., Inc v. Jenkins, 223 
S.E.2d 732, 137 GaApp. 344. 

33. Ky.—Kentucky Stone Co. Gaddie, 396 S.W.2d 
337. 

La.—Davis v. Roberts, App., 194 So.2d 772—Granger 
V. Bouilhon, App., 220 So.2d 764. 

Mass —Medford Housing Authority v. Marinucci Bros. 

& Co, 241 N E 2d 834, 354 Mass. 699. 

Miss.—Mississippi Tank Co. v Roan, 182 So.2d 582, 
254 Miss 671. 

N H.—C.J.S. cited in Cornwell v LaPlante, 238 A.2d 
727, 728, 108 N.H 490. 

NY.—Penn Yan Manna, Inc v. Village of Penn Yan, 
276 N YS.2d 690, 52 Misc.2d 740, affd 285 N.Y 
S.2d 581, 28 A D.2d 1090 

N.C.—Huff V. Thornton, 209 S,E.2d 401, 23 N.C.App 
388, affd. 213 SE.2d 198, 287 N.C, 1. 

Tex,—Stafford v. Thornton, Civ.App., 420 S.W.2d 153, 
err. ref. no rev, err. 

Wash.—Falcone v. Perry, 416 P2d 690, 68 Wash 2d 
909 

Permanent injury 

(2) Other statements. 

Mo —Somerset Villa, Inc. v. City of Lee’s Summit, 436 
S.W.2d 658 

34. Mo.—DeArmon v. City of St. Louis, App., 525 
S.W.2d 795. 
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35. Ind — General Outdoor Advertising Co. v. La 
Salle Realty Corp., App., 218 N.E 2d 141, 141 
Ind App. 247. 

S D.—C.J.S. cited in Ward v, LaCreek Elec. Ass’n, 163 
N.W.2d 344, 349, 83 S.D. 584. 

36. N.H—C.J.S. cited in Cornwell v. LaPlante, 238 
A.2d 727, 728, 108 N H. 490, 

S.D.—Ward v. LaCreek Elec. Ass’n, 163 N.W,2d 344, 
83 S.D. 584. 
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Value rather than price paid for house on state 
property 

N.Y.—Horn v. State, 327 N.Y.S.2d 870, 38 A.D.2d 766, . 
app. after remand 357 N.Y.S.2d 178, 45 A.D.2d 
799, affd. 337 N.E.2d 121, 36 N.Y.2d 993, 374 
N.Y.S.2d 604. 

37. N.H.-~€.J.S. cited in Cornwell v. LaPlante, 238 
A.2d 727, 728, 108 N.H. 490. 

40. U.S.—Big Rock Mountain Corp. v. Steams-Roger 
Corp., CA.S.D., 388 K2d 165. 

Maloof V, U.S.. D.C.Md., 242 F.Supp. 175— 
Dow Chemical Co. v. Dixie Carriers, Inc., D.C. 
Tex., 330 F.Supp. 1304, C.A., affd. 463 F.2d 120, 
cert. den. 93 S.Ct. 525, 409 U.S. 1040, 34 LEd.2d 
490. 

Ga.—City of Elberton v, J. C. Pool Realty Co., 143 
S.E.2d 407, 111 Ga.App. 765—Holland Furnace 
Co. V. Willis. 172 S.E.2d 149, 120 Ga,App. 733. 

Idaho—Lewiston Pistol Club, Inc. v. Imthum, 486 P.2d 
275, 94 Idaho 264. 

III.—Frisch Contracting Service Corp. v. Northern Illi¬ 
nois Gas Co'., 417 N.E.2d 1070. 49 Ill Dec. 243, 93 
ni.App.3d 799. 

Ind.—Luxurious Swimming Pools, Inc. v. Tepe, 379 
N.E.2d 992, 177 IndApp. 384. 

Iowa—CJ.S. quoted at length in State v. Urbanek, 177 
N.W.2d 14, 18. 

Ky.—Kentucky Stone Co. v. Gaddie, 396 S.W.2d 337. 

Mass.—Fenton v. Quaboag Country Club, Inc., 233 
N.E2d 216, 353 Mass. 534. 

Mich.—^American Emp. Ins. Co. v. Owens, 210 N.W.2d 
114, 48 Mich.App. 139—Baranowski v. Strating, 
250 N.W.2d 744, 72 Mich.App. 548. 

Miss,—^Teledyne Exploration Co. v. Dickerson, 253 
So.2d 817. 

Mo.—C.J,S. dted in Smith v, Norman, App., 586 
S.W.2d 84, 85. 86. 

Neb.—Fmk v. Denbeck, 293 N.W,2d 398, 206 Neb. 462. 

N.Y,—New York State Elec, dc Gas Carp. v. Goettsche, 
265 N,Y.S.2d 809, 48 Misc.2d 786, affd. 275 N.Y. 
S.2d 1023, 26 A.D.2d 968. 

N.C.—Plow V, Bug Man Exterminators, Inc., 290 
S.E2d 787, 57 N.CApp. 159, 32 A.L.R.4th 678, 
review den. 294 S.E.2d 224, 306 N.C. 558. 

S.D.—Ward v. UCreek Elec. Ass’n, 163 N.W.2d 344, 
83 S.D. 584. 

Wyo.—South Cheyepne Water and Sewer Dist. v. Stun- 
don, 483 P.2d 240, 

No allowfluco for depreciation 

La.—Aetna Ins. Co. v. Palao, App., 263 So.2d 394. 
(2) Depreciation as a consideration in determining 

’ralue of property'sce infira § 88. 

Painting of reatored portion incliMled though 
destroyed portion needed painting l^ore 
accident 

La.—Speight v. Southern Farm Bureau Ins. Co., App,, 
254 So.2d 485. 

Computation error 

U.S.—Pizani v. M/V Cotton Blossom, C.A.La., 669 
F.2d 1084, app. after remand 737 F.2d 1334. 

Reasonable cost of repairing or restoring 

Neb.—“L" Investments, Ltd. v. Lynch, 322 N,W.2d 
651, 212 Neb. 319, bverruling Hunt v. Chicago, B. 

& O.R.R. Co., 180 Neb, 375, 143 N,W.2d 263, to 
the extent it is to the contraiy. 
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41. Ohio—Stony Ridge Hill Condominium Owners 
Ass’n V. Auerbach, 410 N.E2d 782, 64 Ohio 
App.2d 40, 18 0.0.3d 26. 

S.D.—Ward v. LaCreek Elec. Ass’n, 163 N.w!2d 344, 

83 S.D. 584. 

41.5. Ala.—Reliance Ins. Co. v. Substation Products 
Corp., 404 So,2d 598. 

Market value Just before damages Incurred 

Neb.—’*L” Investments, Ltd. v. Lynch, 322 N,W.2d 
651, 212 Neb. 319. 


42.5. “New for old” rule 

U.S.—State of Or. By and Through State Highway 
Commission v. Tug GoGetter, C.A.Or., 468 F.2d 
1270. 

43.5. U.S.—Big Rock Mountain Corp. v. Stearns- 
Roger Corp., C.A.S.D., 388 F,2d 165. 
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47,15. U.S.—City of New Orleans for Use and Benefit 
of Sewerage and Water Bd. of New Orleans v. 
American Commercial Lines, Inc., C.A.La., 662 
F.2d 1121, 

College building without market value 

Mo.—Culver-Stockton College v. Missouri Power and 
Light Co., App., 690 S.W.2d 168. 

48. La.—Hymel v. Tom Alexander Brokerage Co., 
App., 348 So.2d 104, writ den.. Sup., 350 So.2d 
894. 

Ga.—Buhl V. Sandy Springs Medical Center, 248 S.E.2d 
238, 147 Ga.App. 176. 

page 935 

62. Ark.—Sullivan v. Voyles, -462 S.W.2d 454, 249 
Ark. 948. 

Colo.—Frankfort Oil Co. v. Abrams, 413 P.2d 190, 159 
Colo. 535. 

Kan.—Binder v. Perkins, 516 P.2d 1012, 213 Kan. 365. 

La.—Aultman v. Rinicker, App. 2 Qr., 416 So.2d 641. 

N.C—Simpson v. Lee, 217 S.E2d 80, 26 N.CApp. 712. 

Wyo.—Redder Flying Service v. Crompton, 470 P.2d 
281. 

Not a growing crop 

La.—Harper v. O’Neal, App., 36o So.2d 930, writ den. 
Sup., 366 So.2d 561. 

63. N.C—Town of Mars Hill v. Honeycutt, 232 
S.E2d 209, 32 N,C.App. 249. 

64. U.S.—Dietz v. Consolidated Oil & Gas, Inc., C.A. 
Tex., 643 F.2d 1088, cert, den, 102 S.Ct. 513, 454 
U.S. 968, 70 L.Ed.2d 385. 

Fla.—Mulford Hickerson Corp. v. Asgrow-Kilgore Co., 
App., 282 So.2d 19, quashed on oth. grds., Sup., 
301 So.2d 441. 

Iowa—CJ.S. cited in Martin v. Jaekel, 188 N.W.2d 
331, 336. 

La,—Jardell v, Sabine Irri^tion Co., Inc., App., 346 
So.2d 1365. 

N.D.—Eichenbcrger v. WUhclm, 244 N.W.2d 691. 

Or.—Wood V. Woodcock, 554 EJd 151, 276 Or. 49. 

Wis.—Cutler Cranberry Co.,, Inc, v. Oakdale Elec. Co¬ 
op., 254 N.W.2d 234, 78 Wis.2d 222. 

No recovery on crop planted to reduce damage 
of original injury 

N.D.r’Jfo^nson v. Monsanto Co., 303 N.W.2d §6. 

Proper method of determiniiig damages, etc. 

(2) Other similar methods. 

N.D.—Johnson v. Monsanto Co., 303 N.W.2d 86. 
Difference between crops actually rais^ and 
those raised under normal conditioi6 

Idaho—Eliopulos v. Kendo Farms, Inc., App.^ 643 P.2d 
1085, 102 Idaho 915. 
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70. Cal.—Solis v. Contra 0»ta County, 60 Cal.Rptr. 
99. 251 C.A.2d 844. 

Kan.—Casey v. Phillips Pipeline Co.. 431 P.2d 518,199 
Kan. 538. 

In Texas, etc. 

Tex.—International Harvester Co. v. Kesey, 507 S.W!2d 
195. 

Phillips Petroleum Co. v. Terrel, Civ.App., 404 
S.W.2d 927. 

Type of crop 

Mo.—Venie v. South Central Enterprises, Inc., App., 
401 S.W.2d 495. 

Error committed 

Miss.—Mid—Continent Aircraft Corp. v. Whitehead, 
357 So.2d 122. 
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72. La.—Phillips v. Rollins-Purle, Inc., 387 So.2<l 
1148. 

73, La.—Bourg v. Cane Air, Inc., App., 325 So.2d 
738. 

Wis.—Cutler Cranberry Co., Inc. v. Oakdale Elec. Co- 
■ op., 254 N.W.2d 234, 78 Wis.2d 222. 

Average yield and market value 

La.—Bryant v. McCann, App., 297 So.2d 262. 

74.5. U.S.—Wm. O. Roe & Co. v. Armour & Co., 
CA.Fla., 414 F.2d 862. 

Wash.—Penney Farms, Inc. v. Heffron, 599 P.2d 536, 
24 Wash.App. 150. 

74,10. Miss.—C.J.S. cited in Mid-Continent Aircraft 
Corp. V. Whitehead, 357 So.2d 122, 126. 

Wis.—First Wisconsin Land Corp. v. Bechtel Corp., 235 
. N.W.2d 288, 70 Wis.2d 455. 

page 938 

74.15. Tex.—Rotello v. Ring Around Products, Inc., 
Civ.App., 614 S.W,2d 455, err. ref. no rev. err. 
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77. Market value determinable 

Ark.—Moore v. City of Blytheville, 612 S.W.2d 327, 1 
Ark.App. 35. 

78. lowa-Martin v. Jaekel. 188 N.W.2d 331. 

La.—Trahan v. Florida Gas Transmission Co., App., 

208 So.2d 550. 

S.D.—Swenson v. Chevron Chemical Co., 234 N.W.2d 
38, 89 S.D. 497. 

79.5. Cal.—Spinelli v. Tallcott, 77 Cal.Rptr. 481, 272 
C.A.2d 589. 

Iowa—Martin v. Jaekel, 188 N.W.2d 331. 

80, Ark.-Dickerson Const. Co., Inc. v. Dozier, 584 
S.W.2d 36, 266 Ark. 345. 

85. Ark.—Moore v. Qty of Blytheville, 612 S.W.2d 
327, 1 Ark.App. 35. 
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88. Mont.—Agrileasc, Inc. v. Gray, 566 P.2d 1114, 
173 Mont. 151. 

89. N.0.-Beqk v. Lind, 235 N.W.2d 239, 

90.5. Mo.—Knowles v. Moore, App., 622 S,W.2d 
803. 

Cost of reseeding limited to perennial crops 
Mo.—Venie v. South Central Enterprises Inc., App., 
401 S.W.2d 495. 

N.D.—CJ-S. dted in Eichenberger v, Wilhelm, 244 
N.W.2d 691, 697., 

91.20. Katt.-Binder v. Perkihs, 516 P.2d 1012, 213 
Kan. 365. 
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93. Colo.—Zlwick V. SimpsotC 551 P.2d 216, 37 Colo. 

Af^i 430> aiSd. in, parti revd. in part on oth. grds. 
572 P.2d 133, 193 Colo. 36. : 

La.—Pearce v. L, J. Earnest, Inc., App. 3 Gr., 411 
So.2d 1276, writ den^ Sup., 414 So.2d 3T7v 
Tex.->-BunT8 v. Krooss, Civ.App., 563 
W.Va.—Leach v. Biscayne Oil and Gas Co., bid, 289 
S.E2d 197. 

Election of landowner 

Me,—Nyzio v. Vaillancourt, 382 A.2d 856. 

94. Elements of damage vary according to cir¬ 
cumstances 

Vt.—Kilbey v; Erwin, 78 A. 1021, 84 Vt. 266^Uval- 
ette V. Noyes, 205 A.2d 413, 124 Vt. 353. 

Cardinal principles in determination 
of appropriate measure of damages for 
cutting of trees or shrubbery are flexi¬ 
bility of approach and full coth||ensa- 
tion to owner within overall limitatipn 
of reasonableness.®^'^ ’ 
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94.S. —Pehrson v Saderup, 4'?8 P 2d 648, 28 

Utah2d 76 

Tex.— Hamilton v. Fant, Civ App., 422 S.W 2d 495— 
C.J.S. cited in M C Winters, Inc v. Lawless, 445 
S W 2d 761, 765, err ref no rev. err 
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98* Mo—C.J.S. cited in McClelland v. Williamson, 
App, 627 S.W 2d 94, 98 

Utah— Brereton v. Dixon, 433 P 2d 3, 20 Utah 2d 64 
99. N H —Elwood V Bolte, 403 A 2d 869, 119 N H. 
508. 

1. Utah—Brereton v Dixon, 433 P 2d 3, 20 Utah 2d 

64. 

2. Utah—Brereton v. Dixon, 433 P 2d 3, 20 Utah 2d 

64 

Timber not within growing crop rule 
La.—Dowden v. Security Ins. Co, App 3 Cir., 471 
So 2d 1165 (limiting Aultman v Rinicker, 416 
So 2d 641) 
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3. Utah—Brereton v. Dixon, 433 P 2d 3, 20 Utah2d 
64 

4. La.—Womack v Travelers Ins. Co., App., 258 
So.2d 562, writ den 260 So.2d 701, 261 La. 775— 
Thibodeaux v. Western World Ins. Co., App., 391 
So 2d 24 

5. Expense of restoration of destroyed hedge 
and plantings 

Wash.—Butler v. Anderson, 426 P 2d 467, 71 Wash 2d 
60 

Natural growth, not part of landscape plan 
La—McBride v Duckworth, App, 232 So 2d 122 
Replacement value as measure of damages 
Ark—Bowman v. McFarlm, 615 S.W 2d 383, 1 Ark. 
App. 235 

6. La.—Curole v. Acosta, App, 303 So.2d 530 

When replacement cost applied 

Minn.—Rector, Wardens and Vestry of St Christo¬ 
pher's Episcopal Church v, C. S McCrossan, Inc, 
235 N W 2d 609, 306 Mmn. 143 
14. Utah—Brereton v. Dixon, 433 P 2d 3, 20 Utah 2d 
64. 
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19. Tex.—Forbau v. Producers Gas Co., Civ.App., 
601 S.W.2d 550, 

20. La.—Pelloquin v Missouri Pac. R. Co., App., 216 
So.2d 686. 

22. N.D,—Beck v. Lmd, 235 N.W,2d 239. 
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26. Value in place before removal 

Alaskar'Schsfer v Schnabel, 494 P.2d 802, 

§ 86. Loss of Time and Earnings 

28.50. US—Corson v. U.S., D.CPa., 304 F.Supp. 
155 

Ala -Feazell v Campbell, 358 So.2d 1017 
Alaska—Alaska Airlines, Inc v Sweat, 584 P2d 544 
Wis.—Fischer v. Cleveland Punch and Shear Works 
Co., 280 N W.2d 280, 91 Wis 2d 85 

Use of productivity factor relevant 
U.S.—McLean v U.S., D.C La , 446 F Supp. 9. 
Increases in productivity not proper factor 
Tex —Gulf Offshore Co. v. Mobil Oil Corp., Civ.App., 
594 S W 2d 496, aff. in part, vac. m part and 
remanded 101 S.Ct. 2870, 453 U S. 473, 69 L.Ed.2d 
784, on remand, App 14 Dist., 628 S.W 2d 171, 
cert. den. 103 S.Ct, 259, 

Lost wages properly awarded 
La,—Jones v, Recreation and Park Commission of Par¬ 
ish of East Baton Rouge, App., 395 So.2d 846, writ 
den.. Sup,, 400 So,2d 1379. 

28.55. Colo.—Hou.ser v, Fxkhardt, App., 506 P.2d 
751. 


La—Robinson v Giaves, App., 332 So.2d 303, revd on 
oth grds. 343 So.2d 147 

Mass.—Cuddy v L & M Equipment Co,, 225 N E 2d 
904, 352 Mass. 458 

Wages compensated by sick leave 
La —Teal v. Allstate Ins. Co, App., 348 So.2d 83, writ 
den.. Sup, 35! So.2d 164 

28.60. D.C.—Bradshaw v. U.S, CA.. 443 F2d 759. 
143 US App DC 344 

Ill —Trowbridge v Chicago & LM. Ry. Co, 263 
N.E.2d619, 131 III App 2d 707. 

Iowa—Carradus v Lange, 203 N W 2d 565—CJ.S, 
cited in DeWall v. Prentice, 224 N W 2d 428, 436. 
La —Richardson v. Deville, App., 204 So 2d 411—Coco 
V Winston Industries, Inc., App, 330 So 2d 649, 
set aside on oth grds. 341 So 2d 332, 
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29. U S.—Skibinski v Waterman S S Corp., D C. 
N.y, 242 F.Supp 290, affd., C.A.. 360 F 2d 539, 
cert, den 87 SCt. 2027, 387 U S. 921, 18 L.Ed.2d 
975. 

Anz —C.J.S. cited in Martinez v. Jordan, 553 P 2d 
1239, 1240. 27 Anz App 254 
Alaska—Long v Newby, 488 P,2d 719. 

Colo—Boam v Snodgrass, App, 486 P2d 31. 

La.—^Johns v Hunt Lumber Co,, App., 250 So.2d 543— 
Hudson V. State Through Dept, of Highways, App , 
289 So.2d 503, writ den, Sup, 293 So.2d 178-Ed- 
wards v Sims, App, 294 So.2d 611 

Maximum time 

(2) Other statements. 

La.—Joseph v Boudreaux, App., 230 So.2d 352, writ 
ref. 233 So.2d 250, 255 La. 812. 

Or.—Conachan v Williams, 511 P.2d 392, 266 Or. 45. 

Not affected by strike 

U.S.—^Torres v. Hamburg-Amerika Lime, D.C. Puerto 
Rico, 353 F.Supp 1276 

Not exclusive measure 

Ind—Rieth-Riley Const Co„ Inc. v. McCarrell, App, 
325 N E.2d 844, 163 Ind.App 613 

30. U.S.— Rother v. Interstate and Ocean Transport 
Co., DCPa„ 540 FSupp 477. 

La—Keaton v. Baas Beverage Service, Inc., App, 172 
So,2d 739—Kinchen v. Cottle, App., 173 So.2d 
379—Edwards v, Sims, App, 294 So 2d 611. 

Md.—Lumber Terminals, Inc. v. Nowakowski, 373 
A.2d 282, 36 Md.App. 82. 

Estimated loss of bonuses or commissions 
La.—Vezinat v. Manx, App., 217 So.2d 416 
Discontinuance of work for pregnancy 
(2) Other material.^ 

US.—Theroux v. US„ DC.RL, 263 FSupp. 385. 
Gross earnings without adjustment for taxes 
U S.—Varlack v SWC Caribbean, Inc, C.A Virgin Is¬ 
lands. 550 F.2d 171 

Anz —Seely v McEvers, App., 564 P.2d 394, 115 Anz. 
17L 

La.—Duplechm v. Pittsburgh Plate Glass Co., App., 
265 So.2d 787. 

Tex.—Gulf Offshore Co. v Mobil Oil Corp, Civ App., 
594 S.W 2d 496, aff. m part, vac in part and 
remanded 101 S.Ct 2870, 453 U.S. 743, 69 L.Ed.Zd 
784, on remand, App. 14 Dist., 628 S.W.2d 171, 
cert den. 103 S.Ct 259, 

Calculation based on probabilities 
Or—Conachan v. Williams, 511 P.2d 392, 266 Or. 45. 
Automatic salary increases 
U.S.—Chssold V. St. Louis-S F Ry. Co , C A.Mich., 600 
F 2d 35. 

Alaska—State v Guinn, 555 P.2d 530. 

Fringe benefits 

U.S.—Funston v U.S., D.CPa, 513 FSupp 1000. 
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31. La.—Lavillc v. Hartford Acc & Indem. Co., 
App.. 178 So.2d 464—Higgins v. Hankla, App., 
208 So 2d 540. 
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Per diem basis 

Mich.—Pippen v Denison, Division of Abex Corp., 239 
N W 2d 704, 66 Mich App. 664. 

32. Loss of earnings at light work 

U S —Isgett V Seaboard Coast Line R Co., D C.S.C., 
332 FSupp 1127 

Mmn.—^Josephson v Fremont Industries., Inc, 163 
N.W2d 297, 282 Mmn 51. 

33. La—Edwards v Sims, App., 294 So.2d 611. 

Gross, not take home, pay 

U S —Bonner v. U.S., D.C.La., 339 F Supp. 640—Pow¬ 
ell V. Hellenic Lines, Ltd., DC.La, 347 FSupp 
855 

La —Menard v Travelers Ins. Co, App,, 240 So.2d 
390 

Utah—Eskelson v. Ballhaus, 622 P.2d 798. 

Earnings at time of trial considered 

La—Coco V Winston Industries, !nc, 341 So.2d 332. 

34. Ga—Carroll v Morrison, 158 SE.2<1 480, 116 
GaApp 575. 

La—Menard v Travelers Ins. Co., App, 240 So 2d 
390. 

Take home basis 

U.S.—DeWeese v US., DC.Colo., 419 F.Supp 170, 
affd, C.A., 576 F2d 802. 

35. Alaska—Beaulieu v Elliott, 434 P 2d 665 

36. Cost of substitute 

(4) Other statements. 

Wis.—Ostreng v Lowrey, 155 NW.2d 558, 37 Wis.2d 
5.56 
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36.5. Food and lodging customarily supplied 

U.S.—Curry v. US., DC Cal, 338 FSupp 1219. 

36.10. U S.—McLean v U.S, D.C.La, 446 F.Supp. 

9. 

Pa—Havens v. Tenner, 365 A 2d 1271, 243 Pa Super. 
371. 

Loss of future earnings too speculative 

Idaho—Rindlisbaker v. Wilson, 519 P 2d 421, 95 Idaho 
752. 

Future inflation 

U S.”Henderson v S, C. Loveland Co, Inc, D C.Fla., 
396 F.Supp. 658. 

Daily earnings under trapping lease 

La.—Price v. Boquet, App, 395 So.2d 398. 

37. La.—Triche v. Commercial Union In.<i Co., App , 
329 So.2d 784. 

Owner of business not entitled to lost salary 

Or.—Jenks v Larimer, 518 P.2d 1301, 268 Or. 37. 
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49, Proof insufficient 

La—Hanzo v Travelers Ins. Co,, App., 357 So.2d 
1346. 

50.15. Cost of production not recoverable 

La.—Cowley v Lott, App, 291 So.2d 446. 

51. Kan.—C.J.S. quoted in length in Bradley v Aid 
Ins. Co., Kan., 629 P 2d 720, 725, 6 Kan.App.2d 
367. 

52. US—Blackburn v, Aetna Freight Lines, Inc., 
CA.Pa., 368 F.2d 345, 23 A.L.R.3d 1182. 

Colo—Ford Motor Co. v. Conrardy, 488 P.2d 219, 29 
Colo.App. 577 

Mo—Bischoff v. Dodson, App, 405 S.W2d 514. 

N.C.—Jernigan v. Atlantic Coast Line R Co., 182 

S.E.2d 847, 12 N.C.App. 241—Love v, Hunt, 195 
SE2d 135, 17 N.C.App. 673. 

Tenn —AcufT v Vinsant, 443 S.W.2d 669, 59 Tenn. 
App. 727 

53. Tenn —AcufT v. Vinsant, 443 S.W 2d 669, 59 
Tenn.App. 727 
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54. U.S—Blackburn v, Aetna Freight Lines, Inc., 
C.A.Pa,. 368 F.2d 345, 23 A.L.R.3d 1182, 
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56. Calculating net profit 

Cal.—Carrey v. Boyes Hot Springs Resort, Inc., 54 
CalRptr. 199, 245 C.A.2d 618. 

60, La.—C.J.S, quoted in Triche v. Commercial Un¬ 
ion Ins. Co., 329 So.2d 784, 791, 792. 
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62. U.S.—Isgett V. Seaboard Coast Line R. Co., D.C. 
S.C.. 332 RSupp. 1127. 

§ 87. Impairment of Earning Capac¬ 
ity 

62.50. U.S.—Russell v. Qty of Wildwood, C.A.N.J., 
428 F.2d 1176. 

La.—Falcon v. Bigelow-Liptak Corp., App., 356 So.2d 
507. 

Minn.—Young v. Hansen, 209 N.W.2d 392, 296 Minn. 
430. 

Pa.—Massman v. City of Philadelphia, 241 A.2d 921, 
430 Pa 99. 

A?ailability of future employment immaterial 
Wis.—Bourassa v. Gateway Erectors, Inc., 194 N.W.2d 
602, 54 Wis.2d 176. 

63. U.S.—U.S. V. Varner, C.A.Ga., 400 F.2d 369—Pe¬ 
tition of U.S., Steel Corp., C.A.Ohio, 436 F.2d 
1256, cert. den. 91 S.Ct. 1649, 1660, 1665, 402 
U.S. 987, 29 L.Ed.2d 153, reh. den. 91 S.Ct. 2227, 
403 U.S. 924, 29 L.Ed.2d 703, reh. den. 91 S.Q. 
2247, 403 U.S. 940, 29 L.Ed.2d 720, app. after 
remand 479 F.2d 489, cert. den. 94 S.Ct. 71. 414 
U.S. 859, 38 L.Ed.2d 110—Fuchstadt v. U.S., 
C,A.N.Y., 442 F.2d 400. 

Culley V. Pennsylvania R. Co., D.C.Del., 244 
F.Supp. 710-Petition of U.S., D.C.N.C.. 303 
F.Supp. 1282—Frankel v. U.S., D.C.Pa., 321 
F.Supp. 1331, affd, C.A, 466 F.2d 1226. 

Alaska—City of Fairbanks v. Nesbett, 432 P.2d 607. 
Ariz.—RoUette v. Myen, 474 P.2d 196, 13 AriaApp. 
72, 45 A.L.R.3d 336, 

Colo.—C.J.S. dted in Hildyard v. Western Fasteners, 
Inc., 522 P.2d 596, 601, 33 Colo.App. 396. 

Ind.—Barker v. Cole, Appi, 396 N.E2d 964, 16 A.L. 

R. 4th 223. 

Iowa—Anthes v. Anthes, 139 N.W.Zd 201, 258 Iowa 
260. 

La.—Wilson v. Aetna Cas. and Sur. Co., App., 401 
So.2d 500. 

S.D.—Nepstad v. Randall, 152 N.W.2d 383, 82 S.D. 
615. 

Tex.—Greyhound Lines, Ihc. v. Craig, Qv.App., 430 

S. W.2d 573, err. ref. no rev, err. 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N,W,2d 65, 33 Wis.2d 601—lanni v. Grain Dealers 
Mut. Ins. Ca, 166 N.W.2d 148, 42 Wis,2d 354. 

Earning pother measured as of time of accident 
Mass.—Cantara v. Massachusetts Bay Transp. Authori¬ 
ty, 323 N.E2d 759, 3 Mass.App. 81. 

Partial impairment 

N.Y.—Senko v. Fonda, 384 N.Y.S.2d 849, 53 A.D.2d 
638. 
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64. U.S.—Noack v. American S.S. Co., C.A.Ohio, 491 
F.2d 937. 

Kapuschinsky v, U.S., D.C.S.C, 259 F.Supp. 1. 
La.—Kezerle v. Hardware Mut. Cas. Co., App., 198 
So. 2d 119, writ ref. 199 So.2d 921, 250 La. 918— 
Edwards v. Sims, App*, 294 So.2d 611—Green v. 
Farmers Ins. Co., App. 2 Cir., 412 So.2d 1136. 
Or.—Kinney v. General Const. Co., 435 P.2d 297, 248 
Or. 500. 

Tex.—Coastal States Gas Producing Co. v. Locker, 
Civ.App., 436 S.W,2d 592—Port Terminal R.R. 
Aas’n V. Macaluso, Civ,App., 450 S.W,2d 873— 
Flamm v. Ball, Civ.App., 476 S.W.2d 710. 

Wis.—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wis.2d 354. 

Judicial discretion 

La,—Philippe v. Browning Arms Co., 395 So.2d 310. 
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64.5. La.—Robison v. Garnett, App., 238 So-2d 58, 
writ ref. 239 So.2d 540, 256 U. 879, and 239 
So.2d 541, 256 La. 882. 

Md.—Brooks v. Fairman, 252 A.2d 865, 253 Md. 471. 

Pa.—Massman v. City of Philadelphia, 241 A.2d 921, 
430 Pa. 99. 

Tex.—Armellini Exp. Lines of Florida, Inc. v. Ansley, 
Civ.App., 605 S.W.2d 297, err. ref no rev. err. 

64.10. Factors considered 

U.S.—DeMarines v. KLM Royal Dutch Airlines, C.A. 
Pa., 580 F.2d 1193. 

La.—Unbehagen v. Bollinger Workover, Inc., App. 1 
Or., 411 So.2d 507. 

Mass.—Reese v. McGinn Bus Co., Inc., 379 N.E.2d 
1119, 6 Mass.App. 916. 

Neb.—Wortman v. Northwestern Bell Tel. Co., 240 
N.W.2d 15, 195 Neb. 637. 

64.20. La.—Reeves v. Louisiana & A. Ry. Co., App., 
304 So.2d 370, writ den., Sup., 305 So.2d 123. 

Error shown 

Conn.—Wesson v. F. M. Heritage Co., Conn., 386 A.2d 
217, 174 Conn. 236. 

64.25. Ill.—C.J.S. quoted in Buckler v. Sinclair Re¬ 
fining Co., 216 N.E.2d 14, 20, 68 Ill.App.2d 283. 

Mich.—Bourdon v. Read, 186 N.W.2d 737, 30 Mich. 
App. 681. 

Probability of fringe benefits included 

U.S.—Curry v. U.S., D.CCal., 338 F.Supp. 1219. 

65. U.S.—Thompson v. Trent Maritime Co., C.A.Pa., 
353 F.2d 632. 

Torres v. Hamburg-Araerika Linie, D.C.Puerto 
Rico, 353 F.Supp. 1276. 

Ala.—Feazell v. Campbell, 358 So.2d 1017. 

Alaska—Morrison v. State, 516 P.2d 402. 

Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 Iowa 
260. 

Ky.—Caton v. McGill, 488 S.W.2d 345. 

La.—Hill v. Sills, App., 404 So.2d 1323. 

Mich.—-Coger v. Mackinaw Products Co., 210 N.W.2d 
124, 48 Mich.App, 113. 

Neb,—Morford v, Lipsey Meat Co., 138 N.W.2d 653, 
179 Neb. 420. 

N.M.—International Service Ins. Co. v. Ortiz, 405 P.2d 
408, 75 N.M. 404. 

N.Y,—Faulk v. Aware, Inc., 231 N.Y.S,2d 270, revd. on 
oth. grds. 244 N.Y.S.2d 259, 19 A.D.2d 464, mo¬ 
tion den. 199 N.E.2d 163, 14 N.Y.ld 719, 250 
N.Y.S.2d 64, affd. 200 N.k2d 778, 14 N.Y.2d 899, 
252 N.Y.S.2d 95, am. on oth. grds. 202 N,E2d 372, 
14 N.Y.2d 954, 253 N.Y.S.2d 990, cert. den. 85 
S,a. 900, 380 US. 916, 13 L.Ed.2d 801, reh. den. 
85 S.Q. 1328, 380 U.S. 989, 14 L.Ed.2d 282. 

R.L—D'Andrea v. Sears, Roebuck & Co., 287 A.2d 
629, 109 R.I. 479. 

Tenn.—DwguS v. Cain, 406 S.W.2d 169, 56 Tenn.App. 
294. 

Tex.—Armellini Exp. Lines of Florida, Inc. v. Ansicy, 
Civ.App., 605 S.W.2d 297, err. rev. no rev. txx. 

Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601—Dutcher v. Phoenix 
Ins. Co., 155 N.W.2d 609, 37 Wis.2d 591. 
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66. Iowa—Anthes v. Anthes, 139 N.W.2d 201, 258 
Iowa 260. 

Neb.—^Washington v. American Community Stores 
Corp., 244 N.W.2d 286, 196 Neb. 624. 

Tex.—Porter v. Hajovsky, av,App., 537 S.W.2d 501, 
err, ref no rev. err. 

67. U.S.—Vess v. Gardner, CA.Miss., 413 F.2d 424. 

Steeves v. U.S., D.C.S.C., 294 F.Supp. 446. 

Ariz.—Rollette v, Myers, 474 P.2d 196, 13 Ariz,App. 
72, 45 A.L.R.3d 336. 

Iowa—Carradus v. Lange, 203 N.W.2d 565. 

N.J.—Zyck V. Hartford Ins. Group, 364 A.2d 32, 143 
N.J.Supcr. 580, affd. 375 A.2d 1232,150 N.J.Super. 
431. 

Increase in earnings 

(3) Other statements. 


U.S.—Torres v. Hamburg-Amerika Linie, D.C.Puer 
Rico, 353 F.Supp. 1276. 

Mich.—Gonzalez v. Hoffman, 157 N.W.2d 475, 9 Mic 
App. 522. 

68. Wis.—Ballard v. Lumbermens Mut. Cas. Co., 148 
N.W.2d 65, 33 Wis.2d 601. 

69. Iowa—C.J.S. cited in Anthes v. Anthes, 139 
N.W.2d 201, 208, 258 Iowa 260—arradus v, 
Lange, 203 N.W.2d 565. 

Wis.—Thoreson v. Milwaukee & Suburban Transport 
Co., 201 N.W.2d 745, 56 Wis.2d 231. 
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69.5. Seasonal construction worker 

Iowa—Andrews v. Struble, 178 N.W.2d 391. 

70. U.S.—Honea v. Matson Nav. Co., D.C.Cal., 336 
F.Supp. 793. 

72. Colo.—Brittis v. Freemon,. 527 P.2d 1175, 34 
Colo.App. 348. 

La.—Viator v. Gilbert, 216 So.2d 821, 253 La. 81. 
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79. Neb.—Kaufman v. Tripple, 144 N.W.2d 201, 180 
Neb. 593. 

82. Iowa—C.JJS. cited in Trushcheff v. Abell-Howe 
Co., 239 N.W.2d 116, 123. 

83. Ky.—Gilbreath v. Perkins, 461 S.W.2d 360. 
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84.5. N.C.—Jernigan v. Atlantic Coast Line R. Co., 
182 S.E.2d 847, 12 N.C.App. 241. 

Personal endeavor 

Neb.—Kaufman v. Tripple, 144 N.W.ld 201, 180 Neb. 
593. 
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89. Colo.—Hildyard v. Western Fasteners, Inc,, 522 
P.2d 596, 33 Colo.App. 396. 

90. Me.—C.J.S. cited in Goldstein v. Sklar, 216 A.2d 
298, 308. 

M. Neb.—Washington v. American Community 
Stores Corp., 244 N.W.2d 286, 196 Neb. 624. 

S.D.—Byre v. Wicezorek, 217 N.W.2d 151, 88 S.D. 185. 
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S>6. Ill.—Christou V. Arlington Park-Washington Park 
Race Tracks Corp., 432 N.E.2d 920, 60 Hl.Dec. 
21. 104 in.App.3d 257. 

La.—Small v. Lyons, App., 198 So.2d 475. 

99.50. U.S,—Toddy v. Arkansas Valley Dredging 
Co.. D.CArk., 470 F.Supp. 692. 

Ariz.—Mandelbaum v. Knutson, 462 P.2d 841, 11 Ariz. 
App^ 148. 

Ark.—CJ.S. quoted in Home Ins. Co. v, SpeUrs, App., 
590 S.W.2d 71, 74, 267'Ark. 704. 

La.—Welton v. Rdcon, App., 341 So.2d 564, writ den., 
Sup., 3,^ So.2d 872, 1109. , 

Neb.—LakeV Sduthwibk, i9«' H.W.2d 319, 188 Neb. 
533. 

Tenn.—CJJS. quoted at length in CUnchfield pailroad 
Company v, Forbes, 417 S.W,2d 210, 215, 57 Tenn. 
App. 174. . ' ^ 

Tex.—Armellini Exp. tines of Florida, Inc, v. Ansl^, 
Civ.App., 605 S.W,2d 297, err. ref no rev. err. 

Wis,—lanni v. Grain Dealers Mut. Ins. Co., 166 
N.W.2d 148, 42 Wis.2d 354. 

1. Iowa—Holmquist v. Volkswagen of America, Ine., 
App., 261 N.W.2d 516, 100 A.L.R.3d 143, 

N. C.—Robertson v, Stanley, 206 S.E,2d 190,'285 N.C 

561. 

Tex.—Springer v. Baggs, Civ.App., 500 S.W.2d 541, «pr, 
ref no rev. err. 

pagO 959 ^ ^ ^ 

3. La.—Payton v. Travelers Ins^ Co*, App.^ 3,73 
1324, writ den., Sup., 377 So.2d, 119, , 

Tex.—Greyhound Lines, Inc, v. Craig, Ov.App^^ 430 
S.W,2d 573, err, ref no rev. err.—Jones v. Mai!ti^^ 
av.App., 481 S,W.2d 467. 
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4. U.S —-Chamberlain v Shaver Transp. Co, D C Or, 
263 F Supp. 47 

Minn—Moteberg v Johnson, 210 N W 2d 27, 297 
Minn 28 

Neb.—-Washington v American Community Stores 
Corp., 244 N.W2d 286, 196 Neb 624 

S D —Weidner v. Lineback, 140 N.W 2d 597, 82 S.D. 8 
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4.5. U S.—Drayton v Jiffee Chemical Corp., CA 
Ohio, 591 F.2d 352, 

La—Viator v. Gilbert, 216 So.2d 821, 253 La 81. 

Edwards v Sims, App,, 294 So 2d 611. 

Pa—Mannelli v Montour R, Co., 420 A 2d 603, 278 
Pa Super 403. 

4.10. U S —Baker v. Baltimore & Ohio R Co , C A 
Ohio, 502 F.2d 638 

4.15. Idaho—Potter v. Mulberry. 599 P.2d 1000, 100 
Idaho 429 

4.20. Ability to function as housewife 

Alaska—Morrison v. State, 516 P2d 402 

4.30. S D —Weidner v. Lineback. 140 N W.2d 597, 
82 S.D 8. 

4.35. S.D.—Weidner v Lineback, 140 N W 2d 597, 
82 S.D 8 

4.40. S D.—Weidner v. Lineback, 140 N W.2d 597, 
82 S D. 8. 

4.45. S.D—Weidner v. Lineback, 140 N.W 2d 597, 
82 S.D. 8 

4.50. S.D.—Weidner v. Lineback, 140 N.W 2d 597, 
82 S.D. 8. 
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4.70. La—Viator v. Gilbert, 216 So.2d 821, 253 La. 
81. 

5. SD.—Weidner v. Lineback, 140 NW2d 597, 82 

SD 8. 

Work-life expectancy 

U.S—Yodice V Koninklijke Nederlandsche Stoomboot 
Maatschappij, C A N.Y., 443 F.2d 76, app. after 
remand 471 F.2d 705, cert. den. 93 S.Ct 1902, 411 
U S. 933, 36 L.Ed 2d 393 

9. U.S.—Funston v US., D.C.Pa., 513 FSupp. lOOO 
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9.10. U.S.—Rapisardi v. United Fruit Co, CA.N Y., 
441 F.2d 1308. 

Hoffman v. Sterling Drug, Inc, D.C.Pa., 374 
F.Supp. 850. 

La.—Philippe v. Browning Arms Co, 395 So.2d 310. 

11. La.—Redd v, Prevost, App., 288 So,2d 74. 

Mont.—Salvail v. Great Northern Ry. Co., 473 P.2d 

549, 156 Mont. 12 

Pa—Massman v. City of Philadelphia, 241 A 2d 921, 
430 Pa. 99. 

S.D.—Weidner v. Lineback, 140 N,W.2d 597, 82 S.D. 8. 

Tex —Greyhound Lines, Inc. v Craig, Civ.App., 430 
S W.2d 573, err ref, no rev. err 

12. U S —Fenasci v Travelers Ins. Co, C.A.La., 642 
F 2d 986, reh den. 648 F.2d 446, cert den. 102 
set, 971, 454 U.S 1123, 71 L.Ed.2d 110. 

13. La —Viator v. Gilbert, 216 So.2d 821, 253 La. 81. 

Md,—Delph v Ammons, 212 A,2d 504, 239 Md. 662. 

Tex.—Southwestern Bell Tel. Co. v. Sims, Civ.App., 615 

S.W.2d 858 

Earnings not sole measure of earning capacity 

Ala.—Louisville & N.R Co v, Richardson, 231 So.2d 
316, 285 Ala. 281. 

Rule limited 

(I) Other statements 

U.S,—O’Shea v. Riverway Towing Co„ C.A Ill., 677 
F.2d 1194. 
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14. U.S,—Culley v. Pennsylvania R. Co., D.C.Del, 
244 F.Supp. 710, stating Maryland law. 

15. U.S.—Culley v. Pennsylvania R. Co., D.C.Del, 
244 F.Supp, 710. 


La —Merrell v State, Through Dept, of Transp. and 
Development, App 3 Cir., 415 So 2d 660, writ 
den., Sup., 420 So 2d 443. 
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22. Reasonable period of time 
(I) U.S—Skibinski v Waterman SS Corp, DC 
N.Y, 242 F.Supp 290, affd., C.A, 360 F2d 539. cert, 
den 87 S.Ct. 2027, 387 U.S 921, 18 L£d2d 975. 
25, La.—Hirstius v, Louisiana Materials Co., Inc, 
App 1 Cir, 413 So.2d 611, writ den., Sup., 415 
So.2d 943. 
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31, U S —^Taenzler v. Burlington Northern, C.A Neb , 
608 F.2d 796 

Increase due to rising income trend 
La—Edwards v. Sims, App., 294 So 2d 611—Greene v. 
Wright, App.. 365 So.2d 551 

Allowance not made where no evidence offered 
U S.—Doss V. U.S , D.C-Mo., 507 F.Supp 29, affd in 
part, vac. in part on oth grds , C A, 659 F 2d 863 

Net or gross income 

La.—Lute v. City of Lake Charles, App, 394 So 2d 736 

31.10. La—Edwards v Sims, App. 294 So 2d 611 
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39. U.S.—Riha v. Jasper Blackburn Corp., C A.Neb., 
516 F 2d 840. app. after remand 533 F.2d 1053 
Alaska—Alaska Airlines, Inc v Sweat, 568 P 2d 916, 
app. after remand 584 P 2d 544. , 

Me —C.J.S. cited in Ginn v. Penobscot Co., 334 A 2d 
874, 884, mand. mod 342 A 2d 270. 

Mo —Sampson v Missouri Pac, R. Co., 560 S.W 2d 
573 

S.D.—Byre v. Wieczorek, 190 N W.2d 57, 85 S.D. 645, 
app after remand 217 N.W.2d 151, 88 S.D 185. 

Present value 

(1) U.S.—Russell V. City of Wildwood, C.A.N.J., 428 
F.2d 1176—Rapisardi v United Fruit Co, C.A.N.Y., 
441 F2d 1308 

Ray V. US, D.C.S.C, 277 RSupp 952 
Del —Steppi v, Stromwasser, 297 A.2d 26. 

Iowa—Holmquist v. Volkswagen of Amenca, Inc., 
App., 261 N.W 2d 516, 100 A.LR.3d 143 
La—Guidry v Canal Ins. Co., App., 313 So2d 860. 
Me —Michaud v. Steckino, 390 A.2d 524. 

Pa.—Sumski v. Saquoit Silk Co, 68 Lack.Jur. 52. 
Effect of inflationary trends not to be con¬ 
sidered 

U.S—Johnson v. Penrod Drilling Co., C A.Tex,, 469 
F.2d 897, reh. den. 475 F 2d 1404, two cases, reh. 
510 F.2d 234, cert. den. 96 SCt, 68, 69, 423 U.S. 
839, 46 L.Ed.2d 58. 

Earning power of money 

U.S—Chiarello v. Domenico Bus Service, Inc., CA, 
542 F.2d 883. 

“Total offset” method of computation 

U S.—Barnes v. U.S., C.A.Pa., 685 F.2d 66. 

42. Total offset method inapplicable 
U.S.—DiSabatino v. National Railroad Passenger Corp., 
C.A.3, 724 F.2d 394 
Total offset' method applicable 
Pa,—Morgan v. Monessen Southwestern Ry., Super., 
489 A.2d 254, 339 Pa Super. 465, app gr 497 A.2d 
609 disagreeing with DiSabatino v. National Rail¬ 
road Passenger Corp 724 F.2d 394 

42.5. U S —Fuhrman v, Reading Co., C A. Pa., 439 
F.2d 10. 

Dardar v. State of La., D.C.La., 322 F.Supp. 
1115, affd., C A., 447 F.2d 952, cert. den. 92 S.Ct. 
943, 405 U.S. 918, 30 L.Ed.2d 788, reh. den. 92 
S.Ct. 1308, 405 US. 1048, 31 L.Ed.2d 591. 

La,—Courville v. B. & B. Engineenng & Supply Co., 
App., 230 So.2d 377, writ ref, 233 So.2d 251, 255 
La. 813 

Particular rates of interest 

(4) Other rates. 
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U S.—Candiano v. Moore-McCormack Lines, Inc, D.C. 
NY., 251 FSupp 654, affd, CA, 382 F.2d 961. 
reh den. 386 F.2d 444, cert. den. 88 S.Ct. 1416, 
390 US 1027, 20 LEd.2d 284 
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42.10. U S.—Russell v. City of Wildwood. C.A.N.J , 
428 F2d 1176 

Henderson v S,< C Loveland Co., Inc., D CFla., 
390 F Supp 347, am on oth grds 396 F Supp. 
658 

43. La—Kezerle v Hardware Mut Cas Co., App., 
198 So.2d 119. writ ref 199 So 2d 921, 250 La 
918—Penn v. Inferno Mfg. Corp., App., 199 So 2d 
210, writ ref. 202 So 2d 649, 251 La 27 

45.5. U.S —Fanetti v Hellenic Lines Ltd , C A.N.Y, 
678 F 2d 424, cert. den. 103 S.Ct. 3535, 463 U S. 
1206, 77 L Ed 2d 1387. 

La —Teal v. Allstate Ins Co, App , 348 So.2d 83, wnt 
den. Sup., 351 So 2d 164 

Or.—Gens v. Burlington Northern, Inc., 561 P 2d 174, 
277 Or 381 

45.10. U.S.—Funston v. U.S, DC.Pa., 513 F.Supp 
1000. 

Alaska—Mornson v. State, 516 P.2d 402 
Mont.—McGee v Burlington Northern, Inc, 571 P.2d 
784, 174 Mont 466. 

45.15. U.S.—LeRoy v, Sabena Belgian World Air¬ 
lines, C A N Y., 344 F 2d 266, cert den. 86 S Ct. 
161, 382 U.S. 878, 15 L.Ed 2d 119—Johnson v. 
Penrod Drilling Co, C A.Tex, 510 F 2d 234, cert, 
den 96 S.Ct 68 and 69, 423 U.S! 839, 46 L Ed 2d 
58. 

Christopher v U.S., D.C.Pa, 237 FSupp 787 
Alaska—Beaulieu v Elliott, 434 P,2d 665 
Del.—Gushen v. Penn Cent. Transp. Co., 280 A 2d 708. 
Okl.—Missouri-Kansas-Texas R. Co v. Miller, 486 P 2d 
630. 

An award may not be reduced be¬ 
cause of the power of money to earn 
money ^ 

46.5. Alaska—Morrison v. State, 516 P.2d 402. 

48. Ky —C.J.S. cited in Paducah Area Public Library 
V. Terry, App., 655 .S.W.Zd 19, 25 

page 968 

50. U.S.—Saleeby v. Kingsway Tankers, Inc., D.C. 
N.Y, 531 F.Supp. 879. 

La.—Vallot v. Cameo, Inc., App, 396 So.2d 980, wnt 
den.. Sup., 401 So.2d 992. 

52.5. Iowa—Schnebly v. Baker, 217 N.W.2d 708, app 
after remand 221 N.W.2d 739 

Tex —Green v, Baldree, Civ.App., 497 S.W 2d 342. 

§ 88. Value of Personalty or Realty 

53. La.—Chaney v. Brumfield Wrecker Service, Inc., 
App., 400 So 2d 1119. 

54. III.—Chicago, B & Q.R R v. Ommen, 235 
N.E.2d 880, 93 Ill. App 2d 299, app after remand 
264 N.E2d 535, 130 III App.2d 713, 

La —Howell v New Orleans Public Service, Inc., App 
4 Cir., 408 So.2d 7, writ den , Sup., 412 So.2d 1096. 

Stock 

N.Y.—Simon v. Electrospace Corp., 308 N Y.S.2d 971, 
34 A.D.2d 528, mod. on oth. grds 269 N.E.2d 21. 
28 N.Y.2d 136, 320 N.YS.2d 225, motion den. 270 
N.E.2d 730, 28 NY.2d 809, 321 N.Y.S.2d 912. 
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55. US.—Hewlett v. Tug Evelyn, DCVa., 283 
FSupp. 917 

Alaska—State v. Stanley, 506 P.2d 1284, reh. den. 509 
P.2d 1284, 

D.C.—U.S. V. State of Maryland, for Use of Meyer, 322 
F.2d 1009, 116 U.S.App.D.C. 259, cert. den. 84 
SCt. 445, 375 US 954. 11 L.Ed 2d 314, vac 86 
S.Ct. 304, 382 US. 158, 15 LEd.2d 226, revd. on 
oth. grds. 86 S.Ct. 304, 382 U.S 158, 15 L Ed 2d 
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226, reh. den. 86 S.Ct. 525, 382 U.S. 1001, 15 
L.Ed.2d 489, on remand 257 F.Supp. 768. 

Ind.—Sanborn Elec. Co. v. Bloomington Athletic Club, 
App., 433 N.E.2d 81. 

Mo,—Camell v. Dairyman’s Supply Co., 421 S.W.2d 
775. 

N.C—Huff V. Thornton. 209 S.E.2d 401, 23 N.CApp. 
388, affd. 213 S.E.2d 198, 287 N.C. 1. 

Va.—Norview Cars, Inc. v. Crews, 516 S.E.2d 603, 208 
Va. 148. 

Replacement value, etc. 

D.C.—U.S. V. State of Maryland, for Use of Meyer, 

C. A., 322 F.2d 1009, 116 U.S.App.D.C. 259, cert, 
den. 84 S.Ct. 445, 375 U.S. 954, 11 L.Ed.2d 314, 
vac. 86 S.Ct, 304, 382 U.S. 158, 15 L.Ed.2d 226, 
revd. on oth. grds. 86 S.Ct. 304, 382 U.S. 158, 15 
L.Ed.2d 226. reh. den. 86 S.Ct. 525, 382 U.S. 1001, 
15 L.Ed.2d 489, on remand 257 F.Supp. 768. 

Replacement cost less depreciation is permissible 

method of determining fair market value for property 

destroyed. 

Wis.—Schwalbach v. Antigo Elec. & Ga.s, Inc., 135 
N.W.2d 263, 27 Wis.2d 651. 

Restoration to condition prior to wrong 

U.S.—Todd Shipyards Corp. v. Turbine Service, Inc., 

D. C.La., 467 F.Supp. 1257, affd. in part, revd. in 
part on oth. grds., mod. in part on oth. grds. C.A., 
674 F.2d 401, reh. den. 680 F.2d 1389, three cases, 
cert. den. 103 S.Ct. 447, 459 U.S. 1036, 74 L.Ed.2d 
602, cert, den. 103 S.Ct. 448, 459 U.S. 1036, 74 
L.Ed.2d 603, on remand D.C., 592 F.Supp. 380, 
affd. in part, revd. in part on oth. grds., 763 F.2d 
745, reh. den. 770 F.2d 164.. 
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56. Repairs 

Tex.—McCullough-Baroid Petroleum Service NL In¬ 
dustries V. Sexton, Ov.App., 618 S.W.2d 119, err. 
ref. no rev. err. 

Overhead costs 

Minn.—In re Commodore Hotel Fire and Explosion 
Cases, 324 N.W.2d 245. 

57. Idaho—Bratton v. Slininger, 460 P.2d 383, 93 
Idaho 248. ^ 

58.5. D.C.—U.S. V. State of Md., for Use of Meyer, 
C.A., 322 F.2d 1009, 116 U.S.App.D.C. 259, cert, 
den. 84 S.Ct. 445, 375 U.S. 954, 11 L.Ed.2d 314, 
vac. 86 SjCt. 304, 382 U.S, 158, 15 L.Ed.2d 226, 
revd. on oth. grds. 86 5.0. ’304, 382 U.S. 158, 15 
L.Ed.2d 226. reh. den, 86 S.Q. 525. 382 U.S. 
1001,15 L:Ed.2d 489, on remand 257 F.Supp. 768. 

59. Ariz.—U.S. FideUty & Guaranty Co. v. Davis, 
413 P.2d 590, 3 Ariz.App. 259. 

^'Sometimes fair ni^ket,^ etc. 

D.C,—U.S. v. State of Md., for Use of Meyer, C.A., 322 
F.2d 1009. 116 U.S.App.D.C. 259, cert. den. 84 
S.Ct. 445, 375 U.S. 954, 11 L.Ed.2d 314, vac. 8^ 
S.Ct.’304, 382 U.S. 158, 15 L.Ed.2d 226, revd. on 
oth. grds. 86 S.Ct. 304, 382 U.S. 158, 15 L.Ed,2d 
226, reh. den. 86 S.Ct. 525, 382 U.S. 1001, 15 
L.Ed.2d 489, on remand 257 F.Supp, 768. 

60, Idaho—Bratton v. Slininger, 460 P.2d 383, 93 
Idaho 248. 

Wash.—Mieske v. Bartell Drug Co., 593 P.2d 1308, 92 
Wash.2d 40. 6 A.L.R.4th 923. 
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61,5, Ky.—Columbia Gas of Kentucky, Inc. v, May¬ 
nard. 532 S.W.2d 3. 

63. U.S —C,J.S. cited in Christensen v. Great Plains 
Gas Co., CA. Iowa, 418 F,2d 995, 999. 

63. R.I.—DeSpirito v. Bristol County Water Co„ 227 
A.2d 782, 102 R.I. 50, 34 A.L.R.3d 809. 

64. N.C.—C.J.S. quoted in Sutton v, Sutton, 242 
S,E2d 644, 650, 35 N.C.App. 670. 

65. S,C.—C.JJS. cited in Nelson v, Coleman Compa¬ 
ny, 155 S.E.2d 917, 921, 249 S.C. 652. 
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66. U.S.—Chicago. M., St. P. & P.R. Co. v. Tindal, 
D.CIowa, 249 F.Supp. 988, 
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Idaho—Bratton v. Slininger, 460 P.2d 383, 93 Idaho 
248. 

N.M.—Garcia v. Color Tile Distributing Co., 408 P.2d 
145, 75 N.M. 570. 

N.Y.—Mullen v. Sinclair Refining Co., 301 N.Y.S.2d 
716, 32 A.D.2d 1000. 

S.C.—C.J.S. cited in Nelson v. Coleman Company, 155 
S.E.2d 917, 921, 249 S.C. 652. 

Wash.—McCurdy v. Union Pac. R. Co., 413 P.2d 617, 
68 Wash.2d 457. 

67. Tex.—C.J.S. cited in Graves v. Trevino, Civ.App., 
386 S.W.2d 831, 835, err. ref. no rev. err. 
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74. Okl.—Sunray DX Oil Co. v. Brown, 477 P.2d 67. 
82. U.S.—Dempsey-Tegeler & Co. v. Irwin, C.A.Ill., 
415 F.2d 1348, cert den. 90 S.Ct. 1086, 397 U.S. 
971, 25 L.Ed.2d 265. 

Cal.—Bayuk v. Edson, 46 Cal.Rptr. 49, 236 C.A.2d 309. 
La.—Schexnider v. Allstate Ins. Co., App., 304 So.2d 
825, application den., Sup., 307 So,2d 639. 
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84.5. U.S.—Seaboard Air Line R. Co. v. Marine In¬ 
dustries, Inc., D.C.S.C., 237 F.Supp. 10, 

La.—St. Charles Parish Waterworks Dist. No. 2 v. 

Point Landing, Inc., App., 332 So.2d 517. 

N.Y.—Mullen v. Sinclair Refining Co., 301 N.Y.S.2d 
716, 32 A.D.2d 1000. 

Wash.—Dyal v. Fire Cos. Adjustment Bureau, 161 P.2d 
321, 23 Wash.2d 515. 

Electric utility pole 

N.Y.—New York State Elec. & Gas Corp. v. Fischer, 
250 N.Y.S.2d 567, 43 Misc.2d 178, affd. 261 N.Y. 
S.2d 310, 24 A.D.2d 683. 

On the other hand, under the facts of 
the case, depreciation has been held 
not a matter to be considered in deter¬ 
mining the value of property.*'^- 

84.10. La.—Mosely v. Sears, Roebuck and Company, 
App., 167 So.2d 408. 

N.Y.—Mullen v. Jacobs, 294 N.Y.S.2d 636, 58 Misc.2d 
64. 

Electric utility pole 

(1) R^very not restricted to depreciated value of 
pole. 

La.—Southwestern Hectric Powqr Co. v. Cangl Ins. 
Co., App., 121 $o.2d 769. 

(2) Allowing cr^t for depredlafion held error. 

La.—Gulf States Utiliti<^ Co. v. Faucheaux, App., 181 

SoM 404. * 

86* Ky,—Columbia Gas of Kentucky, Inc. v, May¬ 
nard, 532 S‘.W.2d 3. ' 

Limited to time in whi^ sakjstithte actually 
rented ' ' 

U.S.—Corporate Air Fleet of Tennessee, Inc., v. Gates 
Learjet, Inc., D.CTenn., 589 F.Supp. 107t. 

§ 90* Loss of Business or ProHts 

89. U.S.—C.J.S. cited in King v. United Stales,' D.C. 

Colo., 292 F.Supp. 767, 776. 

Ark.—CJ.S. cited in Gregory v. Walker, 389 S,W.2d 
892. 895, 239 Ark. 415. ' 

Ind,—Indiana Bell Tel. Co„ Inc. v. O’Bryan, App., 408 
N.E.2d 178. ' 

Nev.—Eaton v. J. H., Inc., 581 P.2d 14, 94 Nev. 446. 
N.Y.—C.JE. cited in Sam & Maiy Housing Corp. v. 
Jo/Sal Market Corp.. 468 N.y.S.2d 294^ 301, 121 
Misc.2d 434, aflfd. as mod. on oth. grds. 474 N.Y. 
S.2d 786, 100 A.D.2d 901, app. dism. 468 N.E.2d 
53, 62 N.Y,2d 941, 479 N.Y.S.2d 215, app. den. 
475 N.E2d 125, 64 N.Y.2d 602, 485 N.Y.S.Zd 
1026, affd. 479 N.E.2d 821. 64 N.Y.2d 1107, 490 
N.Y.S.2d 185. 

Tex.—Hall v. Brown, Ov.App., 398 S.W.2d 404. 
Entitlement for loss of profits not shown 
Pa.—Com., Dept, of Highways v. S. J. Groves & Sons 
Co., 343 A.2d 72, 20 Pa.Cmwlth. 526. 
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89*5. U.S.—Alover Distributors, Inc. v. Kroger Co 
C.A.I11., 513 F.2d 1137. 

Cal.—Seaboard Music Co. v. Germano, 101 Cal.Rptr. 
255, 24 C.A.3d 618. 

Fla.—Sampley Enterprises, Inc. v. Laurilla, App., 404 
So.2d 841. 

Mo.—Juengel Const. Co., Inc. v. Mt. Etna, Inc., App., 
622 S.W.2d 510. 

N.Y.—C.J.S. cited in Snyder v. Bio-Lab, Inc., 405 
N.Y.S.Zd 596. 598, 94 Misc.Zd 816. 

S.D.—C.J.S. cited in Olson v. Aldren, 170 N.W.2d 891, 
895, 84 S.D. 292. 

Corn used to feed hogs as part of cost 

Mich.—Kinney v. Mason Elevator, 194 N.W.Zd 408, 37 
Mich.App. 344. 

90. Tex.—Cain v. Fontana, Civ.App., 423 S.W.Zd 
134, err. ref. no rev. err. 

Adjustment of dealer^s profits during period of 
declining production 

U.S.—Buono Sales, Inc. v. Chrysler Motors Corp., C.A. 
N.J., 449 F.2d 715. 

Two corporations treated as single entity 

Mich.—Brown Bros. Equipment Co. v. State, 215 
N.W.2d 591, 51 Mich.App. 448. 

91. Ky,—Scott Farms, Inc. v. Southard, 424 S.W.2d 
574. 
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96.5, U.S.—Hannigan v. Sears, Roebuck & Co., C.A. 
Ill,, 410 F.2d 285, cert. den. 90 S.Ct. 214, 396 U.S. 
902, 24 L.Ed.Zd 178. 

Cook Industries, Inc. v, Carlson, D.C.Miss., 334 
F.Supp. 809. 

Cal.—Gerwin v. Southeastern California As&’n of Sev¬ 
enth Day Adventists, 92 Cal.Rptr, 111, 14 C.A.3d 
209. 

Colo.—Irish v. Mountain States Tel. & Tel. Co., 500 
P.2d 151, 31 Colo.App. 89—Leppla v. Schroeder, 
App., 532 P.2d 370. 

Ga.—Williams v. Kerns, 265 S.E.2d 605, 153 Ga.App. 
259. 

Mo.—Mills V. Murray, App., 472 S.W.Zd 6-C.J.S, 
cited in Garrett v. American Family Mut. Ins. Co., 
App., 520 S.W,2d 102, 119, 88 A.L.R.3d 1115. 

Or.—Sachs v, Precision Products Co,, 476 P.2d 199, 257 
Or. 273. 

Tex.-C,J*S. cited in Manghan v. Hall, 564 S.W.2d 465, 
469, err. ref, no rev. err. 

CJ.S. dted in Copen]baver v. Berryman, Civ. 
Api^, 602 S.W,2d.540, 544, err. ref. no rev. err. 

Method of conqmtation same In tort a$Jn con¬ 
tract action 

U.S.—Cook lndustrieti'‘Inc; v. Carlson, D.C.Miss., 334 
F.Supp. 809. 

Allocation based On percentage of automobiles 
soW 

U.S.—Buono Sales, Inc. v. ’Chrysler Motors Corp., CA, 
N.J., 449 F.2d 715. ■ ' 

96.10. k PJqj^ering, 

Inc., 566 p;2d 814’, 93' Nev', 355, ' 

96.15. Mo.—Swiw-Amcrioan Ifenportihg Cb.'v. Varie- , 
ty Food Products Co., App., 471 S.W.Zd 68^^ 

Fixed expenses not necessarily cost factor 

U.S.—Buono Sales, Inc. v. Chrysler Motors Corp., C.A. 
N.J., 449 R2d 715. 

97* U.S.—General Sprinkler Corp. v. Loris Indus. 
Developers, Inc., D.C.S.C, 271 F.Supp. 551. 

Ark.—Robertson v. Ceola, 501 S.W.2d 764, 25i Ak’ 
703. . i.l' 

Cal.—Ountert v. City of Stockton, 126 Cal.Rptr. 690, 
55 C.A.3d 131, reh. den. 127 Cal.Rl>ir. 602j 55 
CA.3d 131. 

D.C.—Bergman v. Parker, App., 216 A.2d 581. 

Md.-^Mackc Co, v. Pim of Gaither^rg, Irio., 279« 
A.2d 645, 259 Md. 479, 53‘ A.L.RJd 461, f ^ 

Neb.—Kroegcr v. praneWse JEquitks 212 KW/20 
348, 190 Neb. 731. ^* 
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Tex—Retama Manor Nursing Centers, inc v. Cole, 
CivApp, 582 S W 2ci 196, err ref no rev err 
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98. Freeing of facilities for another use 

U S —Buono Sales, Inc v Chrysler Motors Corp , C A 
NJ. 449 F2d 715 

1. U.S.—Hannigan v. Sears, Roebuck & Co, C A III, 
410 F.2d 285, cert den 90 SCt 214, 396 US 
902, 24 LEd.2d 178 

Rule held not applicable to overhead costs 

US—Vitex Mfg Corp v Caribtex Corp,, C A Virgin 
Islands, 377 F 2d 795—Buono Sales, Inc v. Chrys¬ 
ler Motors Corp , C A N J , 449 F 2d 715 

Cal —Seaboard Music Co, v Germane, 101 Cal Rptr 
255, 24 CA.3d 618 

1.5, US—Cook Industries, Inc v Carlson, DC 
Miss , 334 F.Supp. 809 

Tex.—Hall v Brown, Civ App., 398 S W.2d 404 

3. Cal—Stephan v Maloof, 79 Cal Rptr 461, 274 

CA 2d 843. 

4. Anticipatory breach of contract 

Conn —Granato v Benettiere, Cir A D , 246 A 2d 901, 
5 Conn.Cir 150 
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11.5. Okl.—Osborn v. Commanche Cattle Industries, 
Inc , App. 545 P.2d 827, 

12. U S.—Tayloi v. B Heller & Co, C.A.Ohio, 364 
F 2d 608. 

C.J.S, quoted at length in In re Snead, 1 B.R 
551, 556. 

Alaska—Era Helicopters, Inc. v. Digicon Alaska, Inc., 
518 P.2d 1057 

Cal —Diodes, Inc. v. Franzen, 67 Cal.Rptr. 19, 260 
C A'.2d 244 

N.C.—Griffm v. Starlite Disco, Inc., 270 S.E.2d 613, 49 
N.C.App 77 

Cause not affecting amount 

Ill.—Schatz V, Abbott Laboratories, Inc, 281 N.E2d 
323, 51 Ill 2d 143. 

12.10. Ind.—Wolff V Slusher, 314 NE2d 758, 161 
Ind.App. 182. 

13. Capitalization of earnings 

U.S.—Taylor v, B. Heller & Co,, CA Ohio, 364 F.2d 
608. 
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14. U.S,—Johnson v, Chicago, M„ St, P, & P R. Co., 
C.A.ldaho, 400 F 2d 968. 

Idaho—Pacific Northwest Bell Tel, Co, v. Rivers, 398 
P.2d 63, 88 Idaho 240. 

La—Smith v. Maxent, App., 283 So.2d 313. 

Tex.—Krupp Organization v. Belin Communities, Inc., 
Civ App., 582 S.W.2d 514. err ref. no rev err 

Damages through malicious conduct 

Cal —Drouet v. Moulton, 54 Cal.Rptr 278, 245 C A 2d 
667 

Ky.—Duo-Therm Division, Motor Wheel Corp. v 
Sheergrain, Inc,, 504 S W,2d 689. 

Factors for consideration 

U.S —Knutson v. Daily Review, Inc, DC Cal, 383 
F.Supp 1346, mod on oth. grds. 404 F Supp, 1374, 
affd in part, revd. in part on oth. grds. C.A., 548 
F.2d 795, cert den. 97 S Ct. 2977, two cases, 433 
U.S 910, 53 LEd2d 1094, on remand, DC, 468 
FSwpp. 226,,affd 664 F,2d 1120. 

Cal.—Guntert v. City of Stockton, 126 Cal Rptr 690, 
55 C.A,.3d 131, rch den. 127 Cal Rptr. 602, 55 
CA,3d 131. 

§ 91(1). Expenses 

16. U.S.—Atlantic Aviation Corp v, U S , D.C.Del, 
456 FSupp. 121 

Ala.—Foodtown Stores, Inc. v, Patterson, 213 So.2d 
211, 282 Ala. 477. 

Union Springs Tel. Co. v, Green, Civ , 255 Su.2d 
896, 47 Ala App. 427. 


Colo.—Holland v Green Mountain Swim Club, Inc, 
App, 470 P 2d 61 

Del—Biddle v Griffin, Super, 277 A 2d 691. 

Ill —Trowbridge v Chicago & IM Ry Co., 263 
NE.2d 619, 131 Ill App 2d 707 
Ind—Kampo Transit, Inc v Powers, 211 N.E2d 781, 
138 Ind App 141 

Kan —Nolan v. Auto Transporters, 597 P2d 614, 226 
Kan 176. 

Ky—Schulz V Chadwell, App., 558 S W2d 183 
N.Y—Mayes Co v State, 277 N Y.S,2d 393, 18 
N Y.2d 549, 223 NE2d 881. 

N.D—Randall v. Anderson, 286 N W.2d 515 
WhS—Montz V Allied Am Mut Fire Ins Co„ 133 
N W 2d 235, 27 Wis 2d 13 

Direct cause 

U.S—Noith Shore Sewer & Water, Inc v Corbetta 
Const. Co, CA Ill, 395 F2d 145—Berwind Corp 
v Litton Industries, Inc., C A Ill, 532 F 2d 1 

Increased value after repairs 
U S.—Freeport Sulphur Co, v. S/S Hermosa, C.A.La, 
526 F 2d-300. 

Minn.—O’Connor v Schwartz, 229 NW2d 511, 304 
Mmn 155 

Fair value of use of property 
U S —Boh Bros Const. Co , Inc v M/V Tag-Along, 
CATex., 569 F2d 217, app after remand 577 
F 2d 303 

17. U.S —Missouri Baptist Hospital v. U S 555 F.2d 
290, 213 Ct Cl 505. 

La —Bailey v Moore, App, 276 So 2d 708. 

Va.—Walters v Littleton, 290 S E,2d 839, 223 Va 446 

18. U.S.—Vulcan Materials Co v United Steelwork¬ 
ers of America, AFL-CIO, D.C Ala, 316 F.Supp 
509, affd 430 R2d 446, cert. den. 91 S Ct 974, 
401 U.S. 963, 28 L.Ed.2d 247. 
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19. Tex.—Wmslar v. Bartlett, Civ App, 573 S W 2d 
608 

20. US.—US V Ebinger, C.AN.Y, 386 F.2d 557 
Del.—Storey v. Castner, 314 A.2d 187 

III.—Peluso V, Singer General Precision, Inc., Link Di¬ 
vision, 365 N.E.2d 390, 8 Ill Dec 152, 47 III 
App. 3d 842. 

Tex.—Berryman v. Texas Dept, of Public Safety, Civ, 
App , 555 S.W.2d 539. 

Storage charges 

(2) Other matters. 

U S —Atlantic Aviation Corp, v, U.S., D.C Del., 456 
F.Supp. 121 

21. Ky —Edwards & Webb Const Co, Inc v Duff, 
App., 554 S W 2d 909 

La —Beal v. New Orleans Public Service, Inc , App, 
365 So 2d 1118. 

23. Miss.— Caskey v Treadwell, 299 So.2d 691 
26. Or—Northwestern Mut. Ins Co v Peterson, 572 
P.2d 1023, 280 Or 773 

26.5. U.S.—North Share Sewer & Water, Inc v. Cor¬ 
betta Const Co, CA.Ill, 395 F.2d 145—Freeport 
Sulphur Co V S/S Hermosa, CA.La, 526 F.2d 
300. 

Ariz —C.J.S. cited in Reliable Elec. Co. v Clinton 
Campbell Contractor, Inc, 459 P.2d 98, 103, 10 
Anz.App, 371. 

Overhead charges not recoverable under cir¬ 
cumstances 

La.—Illinois Cent. R Co v. Cullen. App., 235 So.2d 
154, writ den. 239 So 2d 172, 256 La. 789 
Mass,—Roblin Hope Industries, Inc. v, J A. Sullivan 
Corp (No 2), 413 N.E2d U34, 11 Mass.App. 76 

26.15, Mo,—Rook V John F Oliver Trucking Co, 
App., 556 S W 2d 200 


DAMAGES §91(3) 

Page 9B4 

§ 91(2). —- Litigation Expenses 

and Attorney Fees 
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28. Ala—C.J.S. quoted in Highlands Underwaters 
ins V Elegante Inns, 361 So 2d 1060, 1066 

Fla.—Trustees of Cameron-Brown Inv. Group v Tavor- 
mma, App , 385 So 2d 728 

Fees held not recoverable 
U S.—North Shore Sewer & Water, Inc v Corbetta 
Const Co, C AIll , 395 F2d 145 

29. Ala—C.J.S. quoted in Highlands Underwaters 
Ins. V Elegante Inns, 361 So 2d 1060, 1066 

Mo—Haswell v Liberty Mutual Ins Co., 557 S.W 2d 
628, 637. 

N Y —Fairfield Lease Corp. v Marsi Dress Corp., 303 
N Y S2d 179, 60 Misc2d 363 

Standards of reasonableness 
U S.—Stern & Co v State Loan & Finance Corp., 
DC Del, 238 FSupp 901 

29.10. Statute or court rule 

Mich —Scott V Hurd-Corngan Moving & Storage Co., 
Inc., 302 N W.2d 867, 103 Mich App 322 
29.25. Tenn —Cummings & Co v. Mascari, App, 
402 S W 2d 719, 55 Tenn App. 512 
Wyo —C.J.S. quoted at length in Downing v Stiles, 635 
P.2d 808, 817. 

29.40. US—Hamilton v Bradford, D.CMiss, 502 
FSupp. 822 

N Y —Equitable Lumber Co. v IPA Land Develop¬ 
ment Corp, 344 NE2d 391, 38 N.y.2d 516, 381 
N Y S 2d 459, 98 A L.R 3d 577. 

Amount held proper or justified 
U.S—Autrey v Williams & Dunlap, DC La, 210 
F Supp 491, affd in part and revd. in part on oth 
grds., C.A., 343 F.2d 730, reh den. 346 F.2d 1007. 
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29.45. N.J —Cohen v Fair Lawn Dairies, Inc, 206 
A.2d 585, 86 N.J.Super 206, affd. 210 A.2d 73, 44 
N J 450 

N Y —Equitable Lumber Co. v. IPA Land Develop¬ 
ment Corp, 344 N.E.2d 391, 38 N Y,2d 516, 381 
N.Y.S.2d 459, 98 A.L.R.3d 577 
29.50. N.Y —Equitable Lumber Co. v IPA Land 
Development Corp, 344 NE2d 391, 38 N.Y,2d 
516, 381 N.Y,S.2d 459, 98 A.LR 3d 577. 

§ 91(3). -Medical Attention, 

Medicine, and Nursing 

30. U.S —C.J.S. cited in Reeves v. City of Jackson, 
Mississippi, CA.Tex, 532 F2d 489, 491, 

Ill.—Department of Law Enforcement v. Wtlhs, 378 
N.E2d 239, 18 IllDec. 775, 61 IIl.App 3d 495. 
La.—Graves v Traders & General Ins, Co., App., 2(X) 
So 2d 67, affd. and am. 214 So 2d 116, 252 La 
709—Beauregard v. Salmon, App,, 205 So 2d 634 
N D.—Klein v Harper, 186 N.W.2d 426 
W,Va—Long v City of Weirton, 214 S.E2d 832, 158 
W.Va 741 

Wis,—Seitz V Seitz, 151 N.W 2d 86, 35 Wis2d 282 

31. Special damages 

La.—Adams v Allstate Ins. Co, App., 212 So.2d 204, 
writ ref 214 So 2d 716, 252 La. 888. 
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33. La.—Ellis V. Coleman, App , 309 So.2d 716 
WVa—Jordan v. Bero, 210 S.E2d 618, 158 W.Va. 28. 
33,5. Premature birth 

N.M —Powers v Campbell, 442 P.2d 792, 79 N M 302 

33.10. N.Y—Foothills Corp , Inc v. State, 377 N Y, 
S 2d 247, 50 A D.2d 986. 
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42.10. U.S.—Adams v Erickson, C.A.Wyo., 394 F 2d 
171. 
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§91(3) DAMAGES 
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44.15. Ariz.—Anderson v. Muniz, 515 P.2d 52, 21 
Ariz.App. 25, 

45. U.S.-~C.J.S. cited in JafTee v. U.S., 592 F.2d 712, 
715, on remand D.C,, 468 F.Supp. 632, cert, den. 
99 S.Ct. 2406, 441 U.S. 961, 60 L.Ed.2d 1066. 
Affd. 663 F.2d 1226, cert. den. 102 S.Q. 2234, 456 
U.S. 972, 72 L.Ed.2d 845. 

Frankel v. U.S., D.C.Pa., 321 F.Supp. 1331, 
affd., C.A., 466 F.2d 1226. 

La.—Cushman v. Fireman’s Fund Ins. Co., App., 401 
So.2d 477. 

Life expectancy 

(2) Actual expectancy at time of trial. 

Alaska—Morrison v. State, 516 P.2d 402. 

Absence of evidence; medical expenses 

Neb.—Stanek v. Swierczek, 307 N.W.2d 807, 209 Neb. 
357. 

Live-in attendant excluding period of hospital¬ 
ization 

U.S.—Bonner v. U.S., D.C.La., 339 F.Supp. 640. 

Effect of inflation 

U.S.—Hysell v, Iowa Public Service Co., C.A.Iowa, 559 
F.2d 468. 

Wis.—Cords v. Anderson, 259 N.W.2d 672, 80 Wis.2d 
; 525, reh. den. 262 N.W.2d 141, 82 Wia,2d 321. 

45.10. Del.—Thorpe v. Bailey, 386 A.2d 668. 

La.—Penn v. Inferno Mfg. Corp., App., 199 So.2d 210, 
writ ref. 202 So.2d 649, 251 La. 27. 

§ 92(1). Interest 

46. Iowa—Charles v. Epperson & Co., 137 N.W.2d 
605, 258 Iowa 409. 

Tex.—Qty of Abilene v. Downs, Civ .App., 386 ?.W.2d 
877, err, ref. no rev. err. 
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55. Wyo.—Zitterkopf v. Roussalis, 546 P.2d 436. 
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61. Tenn.—CJ,S. quoted in Haag v. Pugh., 545 
S.W.2d 22, 24. 

Tex.—C.JJS. died in Trinity Portland Cement Division, 
General Portland Cement Co. v. Coastal Indus. 
Water Authority by and through Bd. of Directors, 
Gv.App., 551 S.W.2d 76, 78, revd. on oth. grds., 
Sup., 563 S.W.2d 916. 

62. Tenn.—CJ.S. quoted in Haag v. Pugh, 545 
S.W.2d 22, 24. 

§ 92{2>i Mr Which 

ConHiuted 

62.50, U.S.—Louisiana & A. Ry. Co. v. Export Drum 
Co,r C.A.La„ 359 F.2d 311. 

N.y,— Ariola V. Petro Trucking Corp., 270 N.Y.S.2d 
309, 50 Misc.2d 216. 

Tex.—^Hexter v, Powell, Civ App., 475 S.W.2d 857, err. 
ref. no rev. err. 

Ascertainment by calculation on particular date 

U.S.—White Motor Corp. v. Northland Ins. Co., D.C. 
S.D., 315 F.Supp. 689. 

Cal.—Sanders v. City of Los Angeles, 90 Cal.Rptr. 169, 
475 P.2d 201, 3 C.3d 252. , 

62.55. U.S.—Bumb v. American Home Assur. Co., 
D.C.Cal., 246 F.Supp. 509. 

Cal.—City of Salinas v. Souza & McCue Const. Co., 57 
Cal.Rptr. 337, 424 P.2d 921, 66 C.2d 217. 

N.C—Watson v. Carr, 175 s:E.2d 733, 9 N.C.App. 217. 

62.65. R.I.—Perri v. Wood. 234 A.2d 663, 103 R.I. 
53. 
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63, U.S.—Elgin, J. & E. Ry. Co. v. Benj, Harris & 
Co., D.C III., 245 F.Supp. 467—Cia. Estrella Blan¬ 
ca, Ltda. V. S.S. Nictric, D.C.Or., 247 F.Supp. 161, 
affd., CA. 368 F.2d 575. 

Ariz.—Feighner v. Clarke, 408 P,2d 219, 2 Ariz.App. 
286. 


Conn.—Walter Kidde Constructors, Inc. v. State, 434 
A.2d 962, 37 Conn.Sup. 50. 

Miss.—Koehring Co. v. Hyde Const. Co., 178 So.2d 838 
254 Miss. 214, err. over. 182 So.2d 580, 254 Miss. 
214, motion den. 184 So.2d 415, 254 Miss. 214. 
Mo.—C.J.S. cited in Clasen v. Moore Bros. Realty Co., 
App., 413 S.W.2d 592, 600. 

N.Y.—D’Allemagne v. Lapidus, 314 N.Y.S.2d 894, 35 
A.D.2d 717. 

American Broadcasting-Paramount Theatres, 
Inc. V. American Mfrs. Mut. Ins. Co., 265 N.Y. 
S.2d 76,48 Misc.2d 397, affd. 265 N.Y.S.2d 577, 24 
A.D.2d 851, affd. 218 N.E.2d 324, 17 N.Y.2d 849, 
271 N.Y.S.2d 284, cert, den., 87 S.Ct, 291, 385 U.S. 
931, 17 L.Ed.2d 213. 

Tex.—R. G. McClung Cotton Co. v. Cotton Concentra¬ 
tion Co., Civ. App., 479 S.W.2d 733, err. ref. no rev. 
err. 

Termination by contractor 
U.S.—^Autrey v. Williams & Dunlap, D.C.La., 210 
F.Supp. 491, affd. in part and revd. in part on oth. 
grds., C.A., 343 F.2d 730, reh. den. 346 F.2d 1007. 
63,5. U.S.—Johnson Barge Co. v. Mid-Valley, Inc., 
D.CTex., 243 F.Supp, 234—Rock Transport 
Properties Corp. v. Hartford Fire Ins. Co., D.C. 
N.Y., 312 RSupp. 341, affd., C.A., 433 F.2d 152— 
Earnest v. Donald Deskey Associates, Inc., D.C. 
N.Y., 312 F.Supp. 1312. 

Date of iitjury 

Tex.—McDaniel v. Tucker, Civ.App., 520 S.W.2d 543. 

65. Cal.—Block v. Laboratory Procedures, Inc., 87 
ai.Rptr. 778, 8 C.A.3d 1042. 

Ky.—Carroll Fiscal Court v. McClorey, 455 S.W.2d 
547. 

Tex.—Winandy Greenhouse Const., Inc. v. Graham 
Wholesale Floral, Inc,, Qv.App., 456 S.W.2d 470. 
Wash.—Paduano v. J. C. Boespflug Const. Co., 403 
P.2d 841. 66 Wash.2d 527—Edwards v. Qty of 
Renton. 409 P.2d 153, 67 Wash.2d 598, 33 A.L. 
R.3d 1154. 

Date of judgment 

Cal.—Maurice L. Bein, Inc. v. Housing Authority of 
City of Los Angeles. 321 P.2d 753, 157 CA.2d 
670—Sackett v. Spindler, 56 Cal.Rptr. 435, 248 

C. A.2d 220. 

66. U.S.—Earnest v. Donald Deskey Associates, Inc., 

D. C.N.Y., 312 F.Supp. 1312. 

Cal.—Sackett v. Spindler, 56 Cal.Rptr. 435, 248 C.A.2d 

220 . 

67. U.S.—Chicago Title Ins. Co. v. Aetna Cas. & Sur. 
Co., D.CVa., 312 F.Supp. 239. 

Cal.—Sanders v. City of Los Angeles, 90 Cial,Rptr. 169, 
475 P.2d 201, 3 C.3d 252. 

Nev.—Violin ,v. Fireman’s Fund,Ins. Co., 40^ ?.2d 287, 
81 Nev. 456. 

Okl.—Smith v. Robinson, 594 P.2d 364. 

Wash.—Employers Mut, Li^Uity Ins. Ca. of Wis. v. 
Zurich Ins. Co.. 409 P.2d 165, 67 Wash.Zd 568. 

page 988 

70. Cal,—Gillis v. Sun Ins. Office, Limited, 47 Cal. 

Rptr. 868, 238 C,A.2d 408, 25 A.L.R.2d 564. 
73. Wis.—Ehiers-Mann and Associates v, Madison 
Am. Guaranty Ins. Corp., 135 N.W.2d 815, 28 
Wis.2d 12. 

77. Ga.—National Recording 0)rp. v. W. R. Grace & 
Co., 145 S.E2d 382, 112 Ga.App. 310. 

Miss.—Koehring Co, v. Hyde Const. Co., 178 So.2d 
838, 254 Miss. 214, err. over. 182 So.2d 580,'254 
Miss. 214, motion den. 184 So.2d 415, 254 Miss. 
214. 
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93. Conn.—E, Paul Kovacs & Co., Inc. v, Alpert, 429 
A.2d 829,'. 180 Conn. 120. 

Okl+-Frankfurt v. Bunn. 408 P.2d 785. 

97. Ill,—Finazzo v. Mid-States Finance Co., 211 
N.E.2d 290, 63 IIl.App.2d 161. 
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5. Iowa—Charles v. Epperson & Co., 137 N.W.2(i 
605, 258 Iowa 409. 

Mass.—Broomfield v. Kosow, 212 N.E.2d 556, 349 
Mass. 749. 

11. Cal.—Patterson v. Missler, 48 Cal.Rptr. 215, 238 
C.A.2d 759, 

Idaho—Mitchell v. Flandro, 526 P.2d 841, 96 Idaho 
236. 

page 991 

15. U.S.—Locklin v. Day-Glo Color Corp., C.A.Ill, 
429 F.2d 873, cert. den. 91 S.Ct. 582, 584, 400 
U.S. 1020, 27 L.Ed.2d 632. 

Trans World Airlines, Inc, v. Hughes, D.CN.Y., 
312 F.Supp. 478. Affd.. C.A., 449 F.2d 51, cert, 
gr. 92 S.a. 969, 405 U.S. 915, 30 L.Ed.2d 785. 

18, U.S.—Farmbest, Inc. v. Martin, C.A.Iowa, 353 
F.2d 278—Rayonier, Inc. v. Poison, C.A.Wash., 
400 F.2d 909. 

Chouest V. A & P Boat Rentals, Inc., D.C.La., 
321 F.Supp. 1290, revd. in part on oth. grds., C.A., 
472 F.2d 1026, cert. den. 93 S.Ct. 3012, 412 U.S. 
949, 37 L,Ed.2d 1002. 

Conn.—Schribner v, O’Brien, Inc., 363 A.2d 160, 169 
Conn. 389. 

Kan.—Aetna Cas. and Sur. Co. v. Hepler State Bank, 
630 P.2d 721. 6 Kan.App.2d 543, 23 A.L.R. 4th 
841. 

Mich.—Vannoy v. City of Warren, 182 N,W.2d 65, 26 
Mich.App. 283, affd. 194 N.W.2d 304, 386 Mich. 
686 . 

N.Y.—De Long Corp, v. Morrison-Knudsen Co., 200 
N.E.2d 557, 14 N.Y.2d 346, 251 N.Y.S.2d 657. 

Phelps V. A. R. Gundry, Inc., 261 N.Y.S.2d 194, 
23 A.D.2d 960—Constantin v. Dutchess County, 
312 N.Y.S.2d 430, 34 A,D.2d 954—Brandt Corp. v. 
Wanen Automatic Controls Corp., 322 N.V.$.2<i 
291, 37 A.D.2d 563. 

Tex.—City of Abilene v. Downs, Gv.App., 386 S.W.2d 
877, err. ref. no rev. err.—Burrus Feed Mills, Inc. 
v. Reeder, Gv.App., 391 S.W.2d 121—Statler Ho¬ 
tels V. Herbert Rosenthal Jewelry Corp., 351 
S.W,2d 579, err. ref. no rev. orr.—City of San 
Augustine v, Roy W. Green Co., 548 S,W.2d 467, 
err. ref. no rev. err. 

Viola^on of Section 16b of the Seenrities and 
Exchange Act of 1934 

U.S.—Western Auto Supply Co. v, Gamble-Skogmo, 
Inc., C.A.Minn., 348 F.2d 736. cert. den. 86 S.G. 
556, 382 U.S. 987, 15 L.Ed.2d 475. 
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20, La.—Pcllegrin v. Fidelity & Cas. Co. of New 
York, App., 193 So.2d 392. 

R.L—Pw V, Wood. 234 A.2d 663, 103 R.I. 53- 

Loss of Profits 

N.Y.—Phelps Y. A- R- Qundry. Im?., 261 N.Y.Sad 194, 
23A.D.2dm 

Effect of delay caused hy defendant 

U.S,—U.S. V. Oehtral Gulf ES. - Cbrp.. D.C,U., 321 
F.Supp. 945, affiL, C.A./456 F.2d. 128L., . 

21, U.S.—Candiano v, MoorO‘Mc<>rna|iiiri( LioeSi 
Inc., D.CN.Y., 251 RSupp. 654, affd,, C,A„ 382 
R2d 961, reh. den. 386 F.2d 444, cert. den. 88 
S.Ct. 1416, 390 U.S. 1027, 20 L.Ed.2d 284—Thi¬ 
bodeaux v. Rowan Drilling Co., D.C.La., 314 
RSupp. 543, affd., C.A., 429 F.2d 573. 

Ctola—Engler v. Hatch, App., 472 P.?d 680. 

Fla.—Smith v. Goodpasture, 189 So,2d 265. 

Ky.—Ubow V. Cameron, 394 S.W.2d 773. 

24, U.S.—Baltimore Contractors, Inc. v. Circle F^oor 
Co. of Washington, Inc., D.C.Md., 318 F.$tmp. 
106 . 

Wis.—State Farm Mut, Auto. Ins. Co. v. Qeline, 179 
N.W.2d 815, 48 Wis,2d 290. , ; 

§ 93. Physical Paiii ami Suffering 

25. U.S>—MainriH v. Haherstroh, ©.CPa,, 237 
F.Supp. 190. affd., C.A., 344 F.2d 96WcdM»on 
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V U S , D C Ark , 271 F Supp 205, stating Louisi¬ 
ana law 

Alaska—Beaulieu v. Elliott, 434 P.2d 665 
Ark—Sterling Stores Co v, Martin, 386 S.W.2d 711, 
238 Ark. 1041—Hamby v. Haskins, 630 S W 2d 37, 
275 Ark 385. 

Neb.—Zawada v. Anderson, 149 N W.2d 329, 181 Neb 
467. 

NH.—Steel v Berais, 431 A 2d 113, 121 N H. 425. 
NM—Michael v West, 412 P.2d 549, 76 N.M 118— 
Bailey v. Jeffries-Eaves, Inc., 414 P2d 503, 76 
N M 278—Williams v. Yellow Checker Cab Co., 
427 P2d 261, 77 NM 747—Lujan v Reed, 434 
P 2d 378, 78 N M 556 

Okl.—Chicago, R.I. & P R Co, v Hawes, 424 P2d 6. 
Or—DeMans v Whittier, 569 P2d 605, 280 Or. 25. 
R.I.—Fusaro v. Naccarato, 237 A 2d 545, 103 R I. 324. 
S C —Lipscomb v Poole, 147 S.E 2d 692, 247 S.C 425 
WVa,—Poe V. Pittman, 144 S E.2d 671—Sargent v. 

Malcomb, 146 S.E 2d 561, 150 W.Va 393. 

Wis.—Helleckson v Loiselle, 155 N.W 2d 45, 37 Wis 2d 
423. 

Yardstick 

U.S.—Kapuschinsky v. U S , D.C.S C, 259 F Supp. 1 
Ala —Stringfellow v. Rambo, 170 So 2d 494, 277 Ala 
349 

Mathematical rule or formula 
Iowa—Oldsen v. Jarvis, 159 N.W.2d 431 
R L—Pimental v. Postman, 393 A.2d 1097, 121 R I 6. 
Unit of time or per diem basis 

(1) Mich—Pippen v Denison, Division of Abex 
Corp, 239 N W 2d 704, 66 Mich.App 664. 

(4) Idaho—Tucker v Union Oil Co. of California, 
603 P.2d 156, 100 Idaho 590. 

page 993 

25.5. U.S.—Mileski v. Long Island R Co., CA N.Y., 
499 F.2d 1169. 

La.—Turner v. New Orleans Public Belt R.R., App. 4 
Cir., 414 So.2d 847 

Mass.—Cuddy v. L & M Equipment Co., 225 N.E.2d 
904, 352 Mass 458. 

Miss.—Occhipmti v. Rheem Mfg Co., 172 So.2d 186, 
252 Miss. 172. 

Pa.—Massman v, City of Philadelphia, 241 A.2d 921, 
430 Pa. 99. 

25.10. U.S—Aretz v, U.S., D.CGa., 456 F.Supp. 
.397, affd CA., 604 F.2d 417. On reh. 635 F2d 
485, certified ques. ans 280 S.E.2d 345, 248 Ga. 
19, affd and remanded 660 F.2d 531, 

Ga.—St. Paul Fire & Marine Ins. Co. v. Dillingham, 
145 S.E.2d 624, 112 Ga.App. 422—Maloy v Dix¬ 
on, 193 S.E2d 19, 127 Ga.App. 151—Atlanta 
Transit System, Inc. v. Robinson, 213 S.E.2d 547, 
134 Ga App. 170—National Trailer Convoy, Inc v. 
Sutton, 222 S.E.2d 98, 136 Ga.App. 760. 

Kan—Tucker v Lower, 434 P.2d 320, 200 Kan 1. 
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25.15. Ill,—Fintak v Catholic Bishop of Chicago, 366 
N.E.2d 480, 9 Ill Dec 223, 51 Ill.App 3d 191 

26. U S.—Kapuschinsky v US., DC S.C, 259 
F Supp 1 

Alaska—Beaulieu v. Elliott, 434 P.2d 665. 

Broad and general rule of reasonableness 
U.S.™Caron v U.S, D C R.L, 410 FSupp. 378, affd 
C.A., 548 F.2d 366. 

Ky.—Noel v, Creary, 385 S,W,2d 951. 

27. U.S.—Mamelli v. Haberstroh, D.CPa, 237 
F.Supp. 190, affd., C A.. 344 F.2d 965. 

N.C,—Robertson v. Stanley, 206 S,E.2d 190, 285 N.C. 
561. 

W.Va.—Freshwater v, Booth, 233 S.E.2d 312, 160 
W.Va. 156 

27.5, U S.—CuUey v. Pennsylvania R. Co, D.C.Del, 
244 F.Supp, 710, stating Maryland law 

27,10, Ark,—Morrison v. Lowe, 625 S.W 2d 452, 274 
Ark. 358, 

La.—Anderson v. Safeco Ins. Co,, App., 396 So.2d 322. 


Miss.—Occhipmti v. Rheem Mfg. Co, 172 So 2d 186, 
252 Miss. 172. 

S.C.—Lipscomb v Poole, 147 SE.2d 692, 247 S C. 425. 

27.15, U S —Dugas v Kansas City Southern Ry 
Lines, C A.Tex, 473 F2d 821, reh. den, 475 F.2d 
1404, cert den. 94 SCt. 124, 414 U.S 823, 38 
L.Ed.2d 56. 

Neb.—Bishop v. Bockoven, Inc, 260 N.W 2d 488, 199 
Neb 613 

27.20. U S.—Tinnerholm v Parke, Davis & Co., C A 
N.Y, 411 F.2d 48. 

Ala,—Stnngfellow v Rambo, 170 So 2d 494, 277 Ala 
349 

Mack V Garrison, Civ., 286 So 2d 8.57, 51 Ala. 
App. 453. 

Ark—Sterling Stores Co. v Martin, 386 SW2d 711, 
238 Ark. 1041. 

Iowa—Oldsen v. Jarvis, 159 N.W.2d 431 

La.—Cavalier v. American Emp. Ins Co, App., 170 
So 2d 713—Keaton v Baas Beverage Service, Inc., 
App, 172 So.2d 739—Bozyone v. State Farm Mut 
Auto Ins. Co, App., 173 So.2d 300, writ ref 175 
So,2d 646, 247 La 1033—Courville v B & B 
Engineenng & Supply Co, App., 230 So 2d 377, 
writ ref 233 So.2d 251, 255 La. 813—Levet v. 
Kirksey, App., 244 So.2d 346. 

Minn.—Busch v. Busch Const, Inc., 262 N.W 2d 377. 

Mont.—Rasmussen v Sibert, 456 P.2d 835, 153 Mont. 
286. 

Neb.—Prell v Murphy, 133 N.W 2d 5, 178 Neb 278. 

R.L—Simmons v United Transit Co, 208 A.2d 537, 99 
RI 460. 

Tex.—Melanson v. Turner, Civ App., 436 S.W.2d 197— 
J C. Penney Co. v Duran, Civ App., 479 S W.2d 
374, err. ref no rev. err.—Hammond v. Stncklen, 
Civ App, 498 S.W.2d 356, err ref no rev. err. 

Wis —Helleckson v Loiselle, 155 N W.2d 45, 37 Wis.2d 
423. 
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27.25, Ala—Stnngfellow v. Rambo, 170 So.2d 494, 
277 Ala. 349. 

Mack V. Garnson, Civ, 286 So.2d 857, 51 Ala 
App. 453. 

W.Va.—Poe V. Pittman, 144 S.E.2d 671. 
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27.35. Clear showing 

(2) Other statements. 

Neb.—Zawada v. Anderson, 149 N.W.2d 329, 181 Neb. 
467. 

27.40. N.D.—Kuntz v, Stelmachuk, 136 N.W.2d 810. 

28. La.—Brown v. Employers Commercial Union Ins 
Co., App., 316 So.2d 194, writ den., Sup., 320 
So 2d 204, two cases. 

Pa.—^Stoughton v, Kmzey, 445 A.2d 1240, 299 Pa.Su- 
per. 499. 

Wis.—Helleckson v. Loiselle, 155 N.W 2d 45, 37 Wis.2d 
423. 

29. Miscarriage 

Pa.—Chlubicki v. Great A & P Tea Co., 55 Luz.L Reg. 
133. 

(2) Other holdings. 

Miss.—Occhipinti v. Rheem Mfg. Co., 172 So.2d 186, 
252 Miss 172 

30. Mo.—Conlon v. Roeder, 418 S.W.2d 152 

Wis—Helleckson v. Loiselle, 155 NW 2d 45, 37 Wis. 2d 
423. 

page 997 

30.25. Age or life expectancy 

Iowa—Ehlinger v. State, 237 N W.2d 784. 

(2) Actual life expectancy at time of Trial 

Alaska—Morrison v. State, 516 P.2d 402. 

(3) Other statements, 

U.S —Downie v. U.S. Lines Co„ C.A.Pa., 359 F.2d 344, 
cert. den 87 S.Ct. 201, 385 U.S 897, 17 L.Ed2d 
130. 
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31. U S.—C.J.S. cited in Taylor v. Denver & '.Rio 
Grande Western Railroad Co., CA.CoIo, 438 
F2d 351, 353. 

Ga—Purdy v Norrell, 142 SE2d 311. Ill GaApp 
546—St Paul Fire & Marine Ins Co v. Dilling¬ 
ham, 145 SE.2d 624, 112 GaApp 422 

Per diem formula 

Alaska—Beaulieu v. Elliott, 434 P 2d 665 

Discounting of award 

U S.—Chiarello v Domenico Bus Service, Inc, C.A., 
542 F2d 883 

§ 94. Mental Pain and Suffering 

32. La.—Nickens v. McGehee, App, 184 So.2d 271, 
writ ref 186 So.2d 159, 249 La 199—Lambert v 
Allstate Ins Co., App., 195 So 2d 698—Miller v. 
Thomas, App , 234 So 2d 67, am. on oth grds. 246 
So 2d 16, 258 La 285. 

Mont—Rasmussen v. Sibert, 456 P.2d 835, 153 Mont 
286 

Neb—Bishop v Bockoven, Inc, 260 N W.2d 488, 199 
Neb 613. 

Tex—Coastal States Gas Producing Co. v Locker, 
Civ.App., 436 S W 2d 592. 

Ordinary principles of law of damages 

(2) Other matters 

N.Y.—Battalia v. State, 272 N.Y.S 2d 28, 26 A.D.2d 
203, affd 250 N.E.2d 224, 24 N.Y.2d 980, 302 
NY.S.2d 813 
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32.10. U.S.—Yarrow v U.S , 309 F Supp. 922. 

Cal.—Merlo v. Standard Life & Acc Ins Co. of Califor¬ 
nia, 130 Cal Rptr. 416, 59 C.A3d 5. 

Conn.—McGovern v. Piccolo, 372 A,2d 989, 33 Conn. 
Sup. 225. 

Mo.—Young V. Jack Boring's, Inc, App., 540 S W.2d 
887. 

Tex —Port Terminal R R. Ass’n v Macaluso, Civ.App., 
450 S W 2d 873 

W.Va.—Sargent v Malcomb, 146 S.E.2d 561, 150 
W.Va. 393. 

Yardstick 

U.S.—Kapuschiasky v U.S, D.CSC, 259 F.Supp. 1. 

32.15. Tex.—Landreth v. Reed, Civ.App,, 570 S.W.2d 
486. 

32.30. U.S.—Hayes v Irwin, D.CGa, 541 F.Supp. 
397 affd. C.A, 729 F,2d 1466, two cases reh.den. 
733 F.2d 908, two cases, cert den. 105 S.Ct. 185, 
83 L.Ed.2d 119, two cases. 

Fla.—Smith v. Goodpasture, App., 179 So.2d 240 
Miss.—Occhipinti v. Rheem Mfg Co., 172 So.2d 186, 
252 Miss. 172. 

34. N C.—Carawan v. Tate, 280 S E 2d 528, 53 N.C. 
App. 161, mod on oth grds. 286 S.E.2d 99, 304 
N C. 696 
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38.10. Tex —Trevino v. Southwestern Bell Tel. Co., 
Civ.App., 582 S.W 2d 582. 

39,20. N.J.—Paladino v Campos, 368 A.2d 429. 145 
N.J.Super. 555 

Knowledge of decreased life expect¬ 
ancy may lead to emotional distress 
which may be considered in assessing 
future mental suffering."^ 

40.10. Alaska— Morrison v. State, 516 P.2d 402, 

§ 95. Matter of Aggravation 
page 1000 

41. U.S.—Fuentes v Reilly, C.A.N.J., 590 F.2d 509. 
Okl —Radford-Shelton Associates Dental Laboratory, 
Inc. V. Saint Francis Hospital, Inc., App., 569 P.2d 
506 

Tex.—Potter v. Crump, Civ.App., 555 S,W.2d 206, err. 
ref, no rev, err 
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Wis.L-Fouse V. Persons, 259 N.W.2d 92, 80 Wis.2d 390. 

Malice 

(1) N.J.-Baer v. Rosenblatt, 203 A.2d 773, 106 

N.H. 26, revd. on oth. grds. 86 S.O. 669, 383 U.S. 75, 

15 L.Ed.2d 597. 

42. N.H.—Baer v. Rosenblatt, 203 A.2d 773, 106 
N.H. 26, revd. on oth. grds. 86 S.Ct. 669, 383 U.S., 
75, 15 t.Ed.2d 597. 

43. U.S,—-Tennessee Valley Sand & Gravel Co. v. 
M/V Delta, C.A.Miss., 598 F.2d 930, reh. den. 
and revised 604 F,2d 13. 

43.10. U.S.—Tennessee Valley Sand & Gravel Co. v. 
M/V Delta, C.A.Miss., 598 F.2d 930, reh. den. 
and revised 604 F.2d 13. 

Cal.—Hartong v. Partake, Inc., 72 Cal.Rptr. 722, 266 
C.A.2d 942. 

La.—C.JJS. quoted in Broussard v. Pierret, App., 215 
So.2d 136, 138. 

N.D.—Eriksen v. Boyer, 225 N.W.2d 66. 

§ 96. Matter of Mitigation or Reduc¬ 
tion 

44.50. U.S.—CJJS. cited in Taylor v. Ford Motor 
Co., D.C.MO., 392 F.Supp. 254, 256. 

N.Y.—Mountain View Coach Lines, Inc. v. Hartnett, 
415 N.Y.S.2d 918, 99 Misc.2d 271. 

Wis.—Rixmann v. Somerset Public Schools, St. Croix 
County, 266 N.W.2d 326, 83 Wis.2d 571. 

Surrender of rights under repudiated contract 
not required 

U.S.—^Tcradyne, Inc. v. Teledyne Industries, Inc., C.A. 
Mass., 676 F.2d 865. 
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44.55. U.S.—Motto v. U.S., 360 F.2d 643, 175 Ct.Cl. 
862. 

C.J.S. dted in Taylor v. Ford Motor Co.. D.C. 
Mo., 392 F.Supp. 254, 256. 

D.C,—Wilderness Soc, v, Cohen, App., 267 A.2d 820. 

Canoalier dt Buddey-Madison, Inc. v. Madison 
HoteL Inc., C.A., 513 F.2d 407. 168 U.S.App.D.C. 
149. 

N.J.—White V. North Bergen Tp., 391 A.2d 911. 77 
N.J. 538. 

N,Y.—Skaria v. State,- 442 N.Y.S.2d 838, 110 Mi5C.2d 
711. 

Failure to mitigate damages not shown 

^ ^LS.—Walgreen Arizona Drug Co. v. Levitt, C.AAriz., 
670 F.2d 860. 

Magnaleasing, Inc. v. Staten Idand Mall, D.C. 

^ N.Y., 428 F.$tipp. 1039, affd., C.A., 563 F.2d 567. 

Cal.—City of Sacramento V. Trims Pacific Industries, 
Inc, 159 Cal-Rptr. 514, 98 CA.3d 389. 

La.—Merreil v. State, Through Dept, of Transp. and 
Development, App. 3 Cir., 415 So.2d 660, writ 
den., Sup., 420 So.2d 443. 

Mont.—McPherson v. Kerr, 636 P.2d 852, 195 Mont. 
454. 

Vt—Asbell V. Dever, 444 A.2d 894, 141 Vt. 148. 

Man of ordinary prudence rule 

N.C,—Marine Ecology Systems, Inc. v. Spooners Creek 
Yacht Harbor, Inc., 253 S.E.2d 613, 40 N.CApp, 
726. 

No duty to mitigate 

U.S.—Tennessee Valley Sand & Gravel Co. v. M/V 
Delta, CA.Miss., 598 F,2d 930, reh. den. and 
revised 604 F.2d 13. 

Ind.—Colonial Discount Corp. v. Berkhardt, App,, 435 
N.E.2d 65. 

La.—Weysham v. New Orleans Public Service, Inc., 
App., 385 So.2d 19, writ ref., Sup., 392 So.2d 690. 

N.Y.—Janowitz Bros. Venture v. 25-30 120th St. 
Queens Corp., 429 N.Y.S.2d 215, 75 A.D.2d 203— 
Delaney v. Krafte, 3 Dept., 470 N.Y.S.2d 936, 98 
A.D.2d 128. 

Pa.—Dcnardo v. Camcval, 444 A,2d 135, 297 Pa.Super, 
484. 

45. U.S.—Nesbitt v. U.S., Ct.a, 345 F.2d 583, 170 
. Ct.Cl. 666, cert. den. 86 S.Ct. 931, 383 U.S, 926, 


15 L.Ed.2d 846—Trejo v. Denver & R.G.R. Co., 

C. A.Utah, 568 F.2d 181. 

Ala.—Old Southern Life Ins. Co. v. Woodall, 348 So.2d 
1377. 

Ariz.—cited in Fairway Builders, Inc. v. Malouf, 
etc., App., 603 P.2d 513, 526, 124 Ariz. 242. 
Cal.—Huber, Hunt & Nichols, Inc. v. Moore, 136 Cal. 

Rptr. 603, 67 C.A.3d 278. 

Colo.—Mott V. Persichetti, App., 534 P.2d 823. 

Ill.—J. L. Simmons Co. v. Lumbermens Mut. Ins. Co., 
228 N.E.2d 227, 84 Ill.App.2d 98, 33 A.L.R.3d 
1254. 

La.—Desselle v. Wilson, App., 200 So.2d 693—Pemici- 
aro V. Travelers Ins. Co., App., 227 So.2d 778— 
Darnell v. Taylor. App., 236 So.2d 57, writ ref. 239 
So.2d 346, 256 U. 821. 

Mich.—tel-Ex Plaza, Inc. v. Hardees Restaurants, Inc., 
255 N.W.2d 794, 76 Mich.App. 131. 

Mo.—Whitman v, Livingston, App., 541 S.W.2d 61. 
Nev.—Automatic Merchandisers, Inc. v. Ward, 646 
P.2d 553, 98 Nev. 282. 

N.J.—Woodsum v. Pemberton Tp., 427 A.2d 615, 177 
N.J.Super. 639. 

N.Y.—Liza Co. v. Mark Hellinger Theatre, Inc., 281 
N.Y.S.2d 418, 28 A.D.2d 831. 

Or.—Furrer v. International Health Assur. Co., 474 
P.2d 759, 256 Or. 429. 

S.C.—Adams v. Orr, 194 S.E.2d 232, 260 S.C. 92. 
Tex.—LTV Aerospace Corp. v. Bateman, Civ.App., 492 
S.W,2d 703, err. ref. no rev. err. 

Wyo.—Wyoming Bancoiporation v. Bonham, 563 P.2d 
1382, 566 P.2d 219. 

Primarily in breach of contract actions 
Ariz.—Riggs V. Murdock, 458 P.2d 115, 10 Ariz.App. 
248. 

Credit ggainst liquidated claim as of due date 
Kan.—Misco Leasing, Inc. v. Bush, 490 P.2d 367, 208 
Kan. 45. 

Inability to satisfy judgment 
La-—Raggio v. Volksiwagen Ins. Co., App., 327 So.2d 
505. 

Post iqjury negligence 

U.S.—Tennessee Valley Sand & Gravel Co. v. M/V 
Delta. C.A.Miss., 598 F.2d 930, reh. den. and 
revised 604 F,2d 13. 

Reduced by payment of resMtntion 

U.S.—^Trans-American Steel Corp, v. Federal Ins, Co., 

D. C.Ga., 535 F.Supp. 1185. 

Credit for prior payment of judgment 
Neb.—Bceder v. Heer, 3.18 N.W.2d 708, 211 Neb. 294. 
45^5. Conn.—Richard v. A. Waldman & Sons, Inc., 
.232 A.2d 307, 155 Conn. 343. 

Mont.—Benner v. B. F. Goodrich Co., 430 P.2d 648, 
150 Mont. 97. 

47. U.S.—U.S. V. Ehrlich, C.A.Cal., 643 F.2d 634, 
cert. den. 102 S.a. 474,454 US. 940, 70 L.Ed,2d 
247. 

Ala.—Merrill v. Badgett, Civ.App., 385 So.2d 1316, 
writ den., Sup., 385 So.2d 1319. 

N.Y.—Giagheddu v. Town of Colonic, 429 N.Y.S:2d 
471, 75 A.D.2d 198. 

48. U.S.—Robinson v. Bone, D.C.Or., 285 F.Supp. 
423. 

Ariz.—Johnson v. American Nat. Ins. Co., App., 613 
P.2d 1275, 126 Ariz. 219. 

N.D.—City of Wahpcton v. Drake-Henne, Inc., 228 
N.W.2d 324. 

Abuse of discretion 

La.—Raggio v. Volkswagen Ins. Co„ App., 327 So.2d 
505. 

Compensation received from collateral source 
U.S.—Aretz V. U.S., D.CGa., 456 F.Supp. 397, affd. 

C.A., 604 FJd 417. On reh. 635 F.2d 485, certi- 
. fled ques. ans. 280 S.E.2d 345, 248 Ga. 19, affd. 

and remanded 660 F,2d 531. 

Alaska—Wright v. Vickaryoua, 598 P.24 490. 

Ariz.—Michael v. Cole, 595 P.2d 995, 122 Ariz, 450. 
Cal.—Bolen v. Woo, 158 CeI.Rptr. 454, 96 C.A.3d 944. 
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Conn.—Apuzzo v. Seneco, 423 A.2d 866, 178 Conn. 
230. 

Fla.—Hartnett v. Riveron, App., 361 So.2d 749. 

Ill—Peterson v. Lous Bachrodt Chevrolet Co., 378 
N.E.2d 618, 19 Ill.Dec. 117, 61 Ill.App.3d 898. 
affd. and remd, 392 N.E.2d 1, 29 Ill.Dec. 444, 76 
I11.2d 353. 

Kan.—Broce-o’Dell Concrete Products, Inc. v. Mel Jar¬ 
vis Const. Co., Inc., 634 P.2d 1142, 6 Kan.App.2d 
757. 

Ky.—Daugherty v. Daugherty, 609 S.W.2d 127. 

Miss.—Clary v. Global Marine, Inc., 369 So.2d 507. 

Mo.—Blessing v. Boy Scouts of America, App., 608 
S.W.2d 484. 

N.M.—Hansen v. Skate Ranch, Inc., App., 641 P.2d 
517, 97 N.M. 486. 

Tex.—Richardson v. Holmes, Civ.App., 525 S.W.2d 
293, err. ref. no rev, err. 

Utah—DuBois v. Nye, 584 P.2d 823. 

Wash.—Ciminski v. SCI Corp., 585 P.2d 1182, 90 
Wash.2d 802. 

W.Va.-R8tlief v. Yokum. 280 S.E.2d 584. 

Discretion not abused 

U.S.—National Steel Corp. v. Great Lakes Towing Co., 
C.A.Mich., 574 F.2d 339. 

N.Y.—DeMario v. Panebianco’s Estate, 445 N,Y.S.2d 
288, 85 A.D.2d 771. 

49. U.S.—National Steel Corp. v. Great Lakes Towing 
Co., C.A.Mich., 574 F.2d 339. 

Kan.—CJ.S. quoted in Iseman v. Kansas Gas & Elec. 
Co., 567 P.2d 856, 859, 222 Kan, 644. 

La.—Primeaux v. Gaspard, App., 385 So.2d 1250, wnt 
ref., Sup.. 392 So.2d 669. 
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50. Ariz.—Campbell Estates, Inc. v. Bates, 517 P.2d 
515, 21 Ariz. App. 162. 

Cal.—Dakota Gardens Apartment Investors “B” v. 
Pudwill, 142 ai.Rptr. 126, 75 CA.3d 346, 

54. Collateral source rule 

U.S.-Overton v. US.. CA.Mo., 619 F.2d 1299. 

Ala—Mitchell V. Moore, 406 So.Zd 347. 

Ark.—Vermillion v. Peterson, 630 S.’V.2d 30, 275 Ark. 
367. 

Qai.—State Farm Mut. Auto. Ina Co. v. Davis, 176 
Cal.Rptr. 517, 122 C.A.3d Supp. 23. 

Ind.—Bottoms v. B & M Coal Corp., App., 405 N.E,2d 
82. 

Kan,—Pape v. Kansas Power and Light Co., 647 P.2d 
320, 231 Kan. 441, 33 A.L.R. 4th 799. 

Minn.-Huepcr v. Goodrich, 314 N,W.2d 828. 

NJ.—Quinones v. Passaic Boys Club, 444 A.2d 630, 
183 N.J.Super. 531. 

Ohio—Cincinnati Bell, Inc. v. Hinterlong, 437 N.E.2d 
11, 70 Ohio Misc. 38, 24 O.0.3d 2?6. 

Pa.—Collins v. Cement Exp., Inc., 447 A.2d 987, 301 
PaJSuper. 319. 

R.I.—SoMcy V. Martin, 402 A.2d 1167, 121 R.I. 651. 

Tex.—Brown v. American Transfer and Storage Co., 
601 S.W.2d 931. 

Vt.—My Sister’s Place v. City of Burlington, 433 A.2d 
275, 139 Vt. 602. 

55. U.S.—George Cohen Sons & Co. v. Koch, C.A* 
Puerto Rico, 376 F.2d 629—Ford MotCff Co. v, 
Dallas Power St Light Co., CA,Tex., 499 F,Iitd 
400. 

Ind.—Killebrew v. Johnson, App., 404 N.E2d 1194. 

N.Y.—Hewitt v. State, 388 N.Y.S.Zd 680. 54 A,D.2d 
812. 

Consideration of duty to use seat be!ts in miti- 
gation of damages 

US.—Caiazzo v. Volkswagenvfcrk A.G., C.A.N.Y., 647 
F.2d 241. ' , ^ ■ 

Woods V. Smith, D.C,Fla., 296 F.Supp. y28, 
applying Oklahc^ htw-^LaUgibird vl Chrysler 
Motom Corp.. D.C.N5y.,^ ^3 RSu^jp: 1251, i#l.. 
C.A., 513 F.2d U2L • ^ 

Colo.—Hotchkiss v, PreWe, 521 P.2d 1278, 55'Colo. 
App 431'. 1'’ ' ^ ^ 
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Fla—Allstate Ins Co v. Lafferty, 451 So 2d 446—In¬ 
surance Co of North America v Pasakarnis, 451 
So.2d 447 

Ind —State v Ingram, 427 N E2d 444 
Mich—Romankewi 2 v. Black, 167 N.W 2d 606, 16 
MichApp 119—Schmitzer v. Misener-Bennett 
Ford. Inc, 354 N.W.2d 336, 135 Mich.App 350. 
NC—Mtller v. Miller, 160 S.E2d 65. 273 NC 228 
SC—Jones v. Dague,-166 S.E2d 99, 252 SC. 261 
Tex—Carnation Co. v, Wong, 516 S.W2d 116. 

Sonnier v Ramsey, Civ.App., 424 S.W,2d 684, 
err ref no rev err —King Son Wong v Carnation 
Co., Civ.App, 509 S.W2d 385, err. ref no rev. 
err., Sup., 516 S.W2d 116. 

Loss of wages 

Wash—Kubista v. Romaine, 549 P2d 491, 87 Wash.2d 
62. 

56. U.S—Flood V M. P. Clark, Inc., D.CPa, 335 
F.Supp 970 

Wash —Mclnnss & Co. v Western Tractor & Equip¬ 
ment Co, 410 P 2d 908, 67 Wash.2d 965 

56.20. Where owner intended to purchase as 
much such property as possible 
Wash —Scymanski v Dufault, 491 P 2d 1050, 80 
Wash 2d 77 

§ 97. -Breach of Contract 
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57. U.S—tenBraak v Waffle Shops, Inc., CA.Va , 
542 F2d 919. 

Am —American Home Assur Co. v Vaughn, 517 P 2d 
1083, 21 Ariz App. 190. 

Fla.—Thomas v Western World Ins Co., App., 343 
So.2d 1298. 

Ill —Zion Industnes, Inc. v. Loy, 361 N.E.2d 605, 5 
Ill,Dec. 282, 46 III App 3d 902 
La —Calais v. Dura-White Roofs Co , App , 208 So 2d 
397, wnt ref. 210 So.2d 55, 252 La. 174—Gauche 
V Ford Motor Co., App., 226 So.2d 198 
Md.—Glen Alden Corp. v. Duvall, 215 A.2d 155, 240 
Md. 405. 

Mich.—J Marshall Robbins Enterprises, Inc v. Ewald 
Steel Co., 218 N.W,2d 125, 52 Mich.App. 599. 
N H.—Hildreth v. Bergeron, 263 A,2d 664, 110 N.H 
197. 

N J.—Sporn v. Celebrity, Inc., 324 A.2d 71, 129 N.J.Su- 
per. 449. 

N.Y,—Meleo v Rochester Gas and Elec Corp., 423 
N.Y.S.2d 343, 72 A.D,2d 83. 

Ohio—Whitacre v, Board of Ed., 326 N E,2d 696, 42 
Ohio App.2d 19. 

Okl.—C.J.S. cited in Jackson v. Glasgow, 622 P.2d 
1088, 1091. 

Or.—Landreth v Barnard & Kinney, Inc, 561 P.2d 
631, 277 Or. 703. 

Tex —P.G. Lake, Inc v. Sheffield, Civ.App,, 438 
S.W.2d 952, err. ref. no rev err 
Utah—Utah Farm Production Credit Ass’n v, Cox, 627 
P.2d 62 

Award proper 

Vt.—Lectro Management, Inc. v Freeman, Everett & 
Co, Inc., 400 A 2d 986, 137 Vt. 113 
Wis —Sprecher v. Weston’s Bar, Inc., 253 N W,2d 493, 
78 Wis.2d 26 

Money earned on other contracts 

(2) Other statements 

Tex.—Houston Chronicle Pub Co. v McNair Truck- 
lease, Inc, Civ.App., 519 S.W2d 924, err ref, no 
rev err. 

Damages offset by subsequent earnings 
Mo.—Nicklas v, Lincoln Liberty Life Ins, Co„ App.. 
518 S.W.2d 106. 

N.Y.—Berlitz Publications, Inc, v. Berlitz, 354 NY, 
S.2d 421. 44 A.D.2d 665. 

Limitation-of-liabiSity agreement 
Fla,.—Atlantic Ambulance & Convalescent Service, Inc. 
V, Asbury, App., 330 So.2d 477. 


Minimizing of losses shown 

N C —Marine Ecology Systems, Inc. v. Spooners Creek 
Yacht Harbor, Inc, 253 S.E.2d 613, 40 N.C.App. 
726. 

58. U.S—Louisiana Sulphur Carriers, Inc v. Gulf 
Resources & Chemical Corp., D.C Del, 53 F.R.D. 
458. 

Ariz.—Hemet Dodge v Gryder, 534 P 2d 454, 23 Anz 
App. 523 

Ill—American State Bank v. Woodford County, 371 
N.E2d 232, 13 IllDec. 515, 55 m.App.3d 123 

Minn,—Pacific Indem. Co v. Thompson-Yaeger, Inc,, 
258 N.W.2d 762 

N.H—Kearsarge Computer, Inc. v Acme Staple Co, 
Inc., 366 A.2d 467, 116 NH. 705, 86 A.LR.3d 
1081. 

59. U.S —C.J.S. cited in Macon-Bibb County Water 
and Sewerage Authority v, Tuttle/White Con¬ 
structors, Inc., D.CGa., 530 F.Supp. 1048, 1056. 

Louisiana Sulphur Carriers, Inc. v Gulf Re¬ 
sources & Chemical Corp., D C.Del, 53 F.R.D 
458. 

Del —Katz v. Exclusive Auto Leasing, Inc., Super., 282 
A,2d 866. 

Ill —Beaird v Brown, 373 N.E 2d 1055,15 III Dec. 583, 
58 IIlApp.Sd 18. 

Mo.—Isemmger v. Holden, 544 S.W.2d 550 

NY—Tobia v. Loiacono, 403 NY.S.2d 395, 93 
Misc.2d 689 

W.Va.—King v Bittmger, 231 S E.2d 239, 160 W.Va. 
129, reh, den 
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61. Colo—Wickland v Snyder, 565 P.2d 976, 39 
Colo.App. 403 

D.C —Trans-State Investments, Inc v. Deive, App., 262 
A 2d 119 

61.5. Profit 

Iowa—C C. Hauff Hardware, Inc. v. Long Mfg Co., 
148 NW2d 425, 260 Iowa 30. 

65. U.S.—Banco di Roma v. Fidelity Union Trust 
Co., D.C N.J., 464 F-Supp 817. 

66.5. U S —Cook Industnes, Inc v Carlson, D.C 
Miss., 334 F.Supp. 809. 

C.J.S. cited in Louisiana Sulphur Carriers, Inc 
V. Gulf Resources & Chemical Corp., D.C.Del, 53 
F.R.D. 458, 466 

N.Y.—Horn v. State, 327 N.Y.S.2d 870, 38 A.D.2d 766, 
app. after remand 357 N.Y.S.2d 178, 45 A.D.2d 
799. affd. 337 N.E 2d I2I, 36 N.Y.2d 993, 374 
N.Y.S 2d 604. 

N.Y.—Amencan Broadcasting-Paramount Theatres, 
Inc. V. Amencan Mfrs. Mut. Ins. Co., 265 N.Y. 
S.2d 76,48 Misc.2d 397, affd 265 N.Y.S 2d 577, 24 
A.D 2d 851, affd. 218 N.E.2d 324, 17 N.Y.2d 849, 
271 N.Y S,2d 284, cert, den 87 S.Ct. 291, 385 U.S. 
931, 17 L.Ed.2d 213. 

67. U.S—Dobbins v Crain Bros., Inc, DC.Pa., 432 
FSupp. 1060, affd. m part, revd, in part on oth 
grds, CA, 567 F2d 559. 

Fla—Leisure Group, Inc. v Williams, App., 351 So.2d 
374. 

Mmn.—Luxenburg v Can-Tex Industries, 257 N.W.2d 
804 

N Y,—Simon v Royal Business Funds Corp., 310 N.Y. 
S 2d 409, 34 A.D.2d 758, affd 275 N E 2d 21. 29 
N.Y.2d 692, 325 N,Y.S.2d 649 
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69. Cal—Thomas v. General Motors Corp., 91 Cal 
Rptr 301, 13 CA.3d 81 

70. Mich—Brewer v Payless Stations, Inc., 316 
N W.2d 702, 412 Mich. 673 

Homeowner entitled to credit for amount mate¬ 
rialman received in contractor’s bankruptcy 

La.—Long Leaf Lumber, Inc v. Svolos, App., 258 
So.2d 121. 

§ 98(1). - Torts in General 

7L US.—U.S. V Ebmger, CA.NY.. 386 F.2d 557. 


DAMAGES §98(1) 
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La—Rheams v McCray, App, 346 So.2d 834, writ 
den., Sup, 351 So.2d 154. 

N.Y.—Wemer v. Our Lady of Lourdes. 400 N Y.S.2d 
659, 60 A.D.2d 791 

74.10. Alaska—Aydlett v Haynes, 511 P2d 1311. 

74.15. Mich —Clapham v. Yanga, 3(X) N.W.2d 727, 
102 Mich.App. 47, app. dism., Sup., 335 N.W 2d 
1 . 

Utah—Ernest W Hahn, Inc v. Armco Steel Co., 601 
P.2d 152. 

75. US.—US. v. Ebmger, C.AN.Y., 386 F2d $57 

Conn.—Apuzzo v. Seneco, 423 A.2d 866, 178 Conn 
230. 

Mo.— C.J.S. cited in Meyer v Clark Oil Co, 686 
S W 2d 836, 839. 

Wash.—Ciminski v. SCI Corp, 585 P2d 1182, 90 
Wash.2d 802. 
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76.5. US.—Clark v. Bunker, C.A.Nev., 453 F.2d 
1006 

79, La.—Hebert v. Ordoyne, App., 388 So 2d 407. 

80.5. Wife entitled to recovery over and above 
amount awarded to husband 

Idaho—Rmdhsbaker v. Wilson, 519 P.2d 421, 95 Idaho 
752. 

81. U.S.—Chnstopher v U.S,, D.CPa., 237 F.Supp. 
787 

Cal—Jaramillo v State, 146 Cal. Rptr. 823, 81 C.A 3d 
968. 

Del—Yarrington v. Thornburg, 205 A.2d 1, 8 Storey 
152, 11 ALR'Sd 1110, 

DC—Adams v Turner, D.C., 238 F.Supp. 643. 

Ill—Haupt V Golick, 206 N.E2ci 542, 57 m.App2d 
481 

Mich—Manuel v Wdtzman, 178 N.W.2d 121, 23 
Mich.App. 96. mod 191 N.W.2d 474, 386 Mich. 
157 

N.Y.—Moore v. Leggette, 257 N.y.S.2d 463, 45 
Misc.2d 603, revd. on oth. grds. 264 N.Y.S.2d 765, 

24 A.D2d 891. Affd 222 N.E 2d 737, 18 NY.2d 
864, 276 NY.S.2d 118 

N C—Moore v Young. 139 SE.2d 704. 263 N.C 483 

N.D—Bartels v. City of Williston, 276 N.W.2d 113. 

Tex.—J Wemgarten, Inc. v. Higginbotham, CjvApp., 
523 S.W 2d 450, err ref. no rev. err. 

Recovery for breach of common law duty re¬ 
duced by recovery of actual damages under 
statute 

Mich.—Manuel v. Wcitzman, 191 N.W,2d 474, 386 
Mich. 157. 

Parents released from statutory liability due to 
recovery from minor 

Cal—Dow V Britt. 112 Cal Rptr 710, 37 C.A.3d 868 

Method of calculation 

Me.—Dongo v Banks, 448 A. 2d 885. 

Agreement to deduct prior settlement 

Mich.—Jones v. Sanilac County Road Com'n, 342 
N.W 2d 532, 128 Mich.App 569. 

81.5. Del—Yarrington v, Thornburg, 205 A.2d 1, 8 
Storey 152, 11 A.LR3d 1110. 

D C —Adams v. Turner, D.C., 238 F.Supp. 643. 

Ga.—City Council of Augusta v Lee, 264 S.E.2d 683, 

153 Ga.App. 94 

81.10. US—Russo v. Matson Nav. Co., C.A.Cal. 
486 F 2d 1018. 

81.15, US—Chnstopher v. US., DC.Pa., 237 
F.Supp. 787—Johnson v. U.S., D.C.Ark., 271 
F.Supp. 205—Smith v. Noble Drilling Co., D.C, 
La., 272 FSupp. 321 

81.20. U S.—Wagner v. Reading Co., C-A.Pa.. 428 
F.2<i 289. 

Gowens v. Morgan Sc Sons Poultry Co., DC 
N.C., 238 F.Supp. 399—Cooper v. U S., D.C Neb., 
313 F.Supp. 1207. 

D C.—Adams v, Turner, D.C., 238 F.Supp 643. 

Mo.—Kan-sas City v. Martin, App,, 391 S.W.2d 608. 

N.C —Taylor v. Wright, 175 S.E 2d 78B, 9 N.C.App. 
267. 
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81J25. La.—Mooneyhan v. State Farm Mut. Auto. 

Ins. Co., App., 290 So.2<l 405. 

82, N.KI.—Bailey v. Jeffries-Eaves, Inc., 414 P.2d 503, 
76 N.M. 278. 
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86. La.—Morneau v. American Oil Co., 272 So.2d 
313. 

Watts V. Aetna Cas. & Sur. Co., App., 309 So.2d 
402, writ den., Sup,, 313 So.2d 601, two cases. 

90. Conn.—Uresky v. Fedora, 245 A.2d 393, 27 
Conn.Sup. 498. 

91. Tex.—Stoner v. Hudgins, Civ.App., 568 S.W.2d 
898, err. ref. no rev. err. 

§ 08(2).-Payment by Co- 

tort-Feasor 

93.30. U.S.—Sweep v, Lear Jet Corp., C.A.Tex., 412 
F.2d 457—Gili v. U.S., C.A.Tex., 429 F.2d 1072, 
app. after remand 449 F.2d 765—Screen GemS' 
Columbia Music, Inc.- v. Metlis & Lebow Corp., 
CA.N.y., 453 F.2d 552—Howard v. General Ca- 
ble Corp., C.A.Tex., 674 F.2d 351. 

Ala.—Anderson v. Kemp. 184 So.2d 832, 279 Ala. 321. 
Ariz.—Adams v. Dion, 509 P.2d 201, 109 Ariz. 308. 
Ricxingcr v. Ashton Co., 453 P.2d 235, 9 Ariz. 
App. 406. 

(Hal.—Albrecht v. Broughton, 85 C^al.Rptr. 659, 6 
CA.3d 173. 

Conn.—CJ,S. cited in Seals v. Hickey, 441 A.2d 604, 
609, 186 Conn. 337. 

D.C—Rose V. Associated Anesthesiologists, C.A., 501 
F.2d 806. 163 U.S.App.D.C. 246. 

Fla.—Port Royale Apartments v. Delnick, App., 358 
So.2d 269. 

Ga.—Pennsylvania Thrcshermen & Farmers Mut. C!as. 

Ins. Co. ,v. Hill, 148 S,E.2d 83, 113 Ga.App,283. 
IE—Popovich V. Ram Pipe & Supply Co., Inc., 412 

N.E2d 518. 45 lEDec 167, 82 I11.2d 203. 

La.—Canter v. Koehring Co., 283 So.2d 716. 

Mass.—Musichuk v. Liberty Mut, Ins. Co., 311 N.E.2d 
558, 2 Mass.App. 266. 

Mich.—Laster v, Gottschalk, 255 N.W.2d 210, 75 Mich. 
App. 290. 

Miss.—Wood V. WaUey, 352 So.2d 1083. 

Mo.—Taylor v. Yellow Cab Co., 548 S.W.2d 528. 

NJ.—Ciluftb V. Middlesex General Hospital, 370 A.2d 
57, 146 N.J.Supcr. 476. 

N. Y.-^Beilamy v. Prime, 270 N.Y.S.2d 93, 25 A.D,2d' 

923—Grynbal v. Grynbal. 302 N.Y.S.2d 912, 32 
A.a2d 427. 

Lurie v. Goldman, 278 N.Y.S.2d 549, 53 Misc.2d 
250. 

Or.—Kirby v. Snow, 451 P,2d 866, 252 Or. 592—Save- 
lich Logging Co. v. Preston Mill Co., 509 P.2d 
1179, 265 Or, 456. 

S.C—Powers v. Temple, 156 S.E2d 759, 250 S.C. 149. 
Wash.—Ski Acres Devdoiwnent Co. v. Douglas G, .Gor¬ 
man, Inc., 508 P.2d 1381, 8 Wash.App. 775. 
W.Va,—Tennant v. Craig, 195 S.E2d 727, 156 W.Va. 
632. 

Wis.—Peiffer^v. Allstate Ins. Cp., 187 N.w'ad 182. 51 
Wis.2d 329. ' 

Me4ieal ait4 boi^pital e9q;>eii$es 

(2) Other matters. 

Del.—Yanington v, Thornburg, Super., 20S A,2d>.60f S 
Storey 234. 

S.D.—Degen v. Bayman,'241 N.W.2d 703, 9Q S(D; 400. 

Extinguishment pro tanto 

O. S.—MacKethan v. Burrus, Ckwtes and Burrus; C;A. 

Va.. 545 F.2d 1388, cert. den. 98 S.bt. 103, 434 
US. 826, 54 L.Ed.2d 85. 

Iowa—Wadle v. Jones, 312 N.W.2d 510. 

N.J.—Cartel Capital Corp. v, Fireco of >hew Jersey, 39)1 
A.2d 928, 161 N.J.Super. 301, remd. 4'10 X:2d 6^4. 
81 N.J. 548, 19 A.L.R,4th 310. ; ‘ t 

Or.—^Domaschofsky v. Pofk County, ^530 P.2d 852, 20 
Or.App. 181. 
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93.31. U.S.—Harrington v. Texaco, Inc., C.A.Tex., 
339 F.2d 814, cert. den. 85 S.Ct. 1538, 381 U.S. 
915, 14 L.Ed.2d 435—Sweep v. Lear Jet Corp., 
C.A.Tex., 412 F.2d 457. 

Tex.—Metroflight, Inc. v. Shaffer, Civ.App., 581 
S.W.2d 704, err. ref no rev. err. 

Vt.—CJ5. cited in Quesnel v. Raleigh, 258 A.2d 840, 
843, 128 Vt. 95. 

W.Va.—Thornton v. Charleston Area Medical Center, 
213 S.E.2d 102, 158 W.Va. 504. 

Satisfaction not received 

Ill.—American Nat. Bank v. Wisniewski, 310 N.E.2d 
834, 18 III.App.3d 961. 

R.I.—Helgerson v. Mammoth Mart, Inc., 335 A.2d 339, 
114 R.I. 438. 

93.33, Mich.^—Cooper v. Christensen, 185 N.W.2d 
97, 29 Mich-App. 181. 
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93^. D.C.—Snowden v. D.C. Transit System, Inc., 
C.A., 454 F.2d 1047, 147 U.S.App.D.C. 204. 

N.Y.—Bellamy v. Prime, 270 N,Y.S.2d 93. 25 A.D.2d 
923. 

93.35. Charitable organization 

U.S.—Mazer v. Security Ins. Group, C.A.Pa., 507 F.2d 
1338. 

93.36. U.S.—Billiot v. Sewart Seacraft, Inc., C.A.La., 
382 F.2d 662—Gill v. U.S., C.A.Tex., 429 F.2d 
1072, app. after remand 449 F,2d 765—Screen 
Gems-Columbia Music, Inc. v. Metlis & Lebow 
Corp., CA.N.Y., 453 F.2d 552. 

D.C.—Rose V. Hakim, D.C., 345 F.Supp. 1300, op. 
before remand 335 F.Supp. 1221, affd. in part, 
remd. in part 501 F.2d 806,163 U.S.App.D.C. 246. 

Mo.—Haley v. Byers Transp. Co., 394 S.W.2d 412, app. 
after remand 414 S.W.2d 777. 

N.Y.—MuUigan v. Wetchler, 332 N.Y.S.2d 68, 39 
A,D.2d 102, app. dism. 287 N.E2d 391, 30 N.Y.2d 
951, 335 N.Y.S.2d 701. 

Tex.—Godfrey v. Travis Hardy Trucking Inc., App. 14 
Dist., 634 S.W.2d 6, err. ref no rev, err. 

W.Va.—Bradley v. Appalachian Power Co,, 256 S.E.2d 
879, 163 W.Va. 332. 

Loss against which credit given 

U.S.—Harrington v. Texaco, Inc., CA.Tex., 339 F.2d 
814, cert. den. 85 S.a. 1538, 381 U.S. 915, 14 
L.Ed.2d 435. 

Claim for damages in excess of settlement not 
barred 

La.—Papania v. Aetna Cas. & Sur. Co., App,, 291 So.2d 
908, writ den.. Sup., 294 So^d 835. 

Md.—Huff V. Haitaugh, 435 A.2d 108, 49 Md.App. 
661. 

93.37. Ky.—Orr v. Coleman, 455 S.W.2d 59. 

93.3$. Wis,—Stanhope v. Brown County, 280 

N.W.2d 711, 90 Wis.2d 823. 

93.39. Ariz,—^Riexinger v. Ashton Co., 453 P.2d 235, 
9 Ariz.App. 406. 

Loan agreement 

(2) Violation of pro tanto reduction. 

Wash.-^Mcmjay v. Evergreen School Dist., 537 P.2d 

825v 13 WashApp. 654. 

(3) Not in violation of pro tanto reduction. 

Wash.-Jensen v, Bcaird, 696 P,2d 612, 40 Wash. App. 

. 1, rejecting Monjety v. Evergreen School Dist. U4, 
13 Wash.App. 654, 537 P.2d 825. 

93.40. U.S.—Mazer v. Security Ins. Group, D.C.Pa., 

53F.R,D. 617, . j 

Ala.—Anderson v, Kemp, 184 'So,2d 832, 279 Ala, 321. 

IowaT7J5riwjs^,y.v^api<^, 1^7 itf.W.24 

Vi, 'f ’.e tf, 'f| ' 

S^D— V. Roh^;i9| |5j^.2;d 164„?6. S.D. 
250. 1 ; 

y.S.— Flet^g V, AllW Supermarkets, Inc., 

. D,cbJdM'^36 v. ’ UImeri 

; 'D.aS.q., 2W F.Supp. 97. , , , 

keiftp, 32^l! 


Alaska—Luth v. Rogers & Babler Const. Co., 507 P.2d 
761. 

Ariz.—Riexinger v. Ashton Co., 453 P.2d 235, 9 Ariz. 
App. 406. 

Ga.—Pennsylvania Threshermen & Farmers Mut. Cas, 
Ins. Co. V. Hill, 148 S.E.2d 83, 113 Ga,App. 283. 
Ill.—DuPree v. Terry, 273 N.E.2d 630, 1 Ill.App.3d 
169—Kurth v. Amee, Inc., 278 N.E.2d 162, 3 
Ill.App.3d 506—American Nat. Bank v. Wisniew¬ 
ski, 310 N.E.2d 834, 18 Ill.App.3d 961, 

N.Y.—Plath v. Justus, 268 N.E.2d 117, 28 N.Y.2d 16, 
319 N.Y.S.2d 433. 

Wash.—Christianson v. Fayette R. Plumb, Inc., 499 

P.2d 72. 7 Wash.App. 309. 

93.42, Ark.—Scalf v. Payne, 583 S.W.2d 51, 266 Ark. 
231. 

IE—Green v. Smith, 207 'N.E.2d 169, 59 Ill.App,2d 
279. 

Settlement in excess of subsequent verdict 
against joint tort>feasor 
Conn.—Fritz v. Madow, 426 A,2d 268, 179 Conn. 269. 
Statute providing court may deduct from verdict 
valid 

Conn.—Seals v. Hickey, 441 A,2d 604, 186 Conn. 337. 

93.43. U.S.—DePinto v. Provident Sec. Life Ins. Co., 
C.A.Ariz., 374 F.2d 37, cert. den. 88 S.Ct. 48. 52. 
389 US. 822, 19 L.Ed.2d 74—E. I. du Pont de 
Nemours & Co. v. McC^n, C.A.Tex., 414 F.2d 
369. 

Alaska—Continental Ins. Co. v. Bayless and Roberts, 
Inc., 608 P.2d 281. 

Fla.—Booth V. Mary Carter Paint Co., App., 202 So.2d 

8 . 

La,—Danks v. Maher, App., 177 So.2d 412. 

“Mary Carter” agreements 
Tex.—Lubbock Mfg. Co. v. Perez, Civ.App., 591 
S.W.2d 907. 

93.45. U.—Wascom v. Vamado, App., 209 So,2d 72. 
Payment by exonerated defendant 

Minn.—Shantz v. Richview, Inc., 311 ,N.W.2d 155, 
Pa.—Eckels v. KUegcr. 210 A.2d 899, 205 Pa.Supcr. 
526.. 

Under comparative negligence law 
N.J.—Rogers v. Spady, 371 A.2d 285, 147 N.J.Super. 
274. 
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93.46. N.Y.—Sabella v. Nassau County, '451 N.Y. 
S.2d 341, 114 Miso.2d 119. 

Tex.—Petco Corp. v. Plummer, Civ.App., 392 S.W.2d 
163, err. ref no rev. err. 

93.47. Cal.—Carr v. Cove, 109 Cal.Rptr. 449, 33 

C. A.3d 851. 

Fla,—Insurance Co. of North America v. Edmondson, 
App., 354 So.2d 887. 

La.—Hall v. Hartford Acc. & Indem. Co., App., 278 
So.2d 795, writ den., Sup., 281 So.2d 753. 

Pa.—Jones v. Harrisburg Polyclinic Hospital, 437 A.2d 
1134, 496 Pa. 465. 

Tex.—Leong v. Wright, Civ.App., 478 S.W.2d 839; err. 
ref no rev, err. 

Pretrial settlement with another defendant 
Ky.—D. D. Williamson & Co., Inc, v. Allied Cheniical 
Coip., 569 S.W,2d 672. 

Ohio—Calhoun v. Middletown Coca-Cola Botding. Co., 
332 N,E.2d 73, 43 Ohio App.2d 10, 72 0,0.2d 158, 

93.48. D.q.—Rose v. Hal(:im, 335 F.si^. 
1221, opinion after rctniuid 345 kStipp. 130Q, affd^ 
in part, remd- in pari 501 F.2di 806, 163 U.S,App. 

D. C. 246. 

Ill.—^Reese v. Chicago, Burlington & Q.R. Co.,' 303 
N;E24 382, 55 IlkM:356, 62 A,L.R.3d nm.^ 
Or.-^lSQn V. Hayes, 3«8 P.2d 68, 37 Or.ApiS. m 
Wyo.—Harris v. Grizzle, 599 P.2d 580. ^ 

93,49; ’Hl^Xmcrk^n l(at."1Sank v, Wisniewski, Il6^ 

N.E.2d 834, 18 lH.Ap^.3<r961.'‘ 

93.51. In anUtM^Heli^ etei-" 

US:—’^eiU^ tec. v. Twei^j^ 
Century-Fox Film C^, 232 P.Sxipp.^6, 
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revd on oth grds, CA, 351 F2d 925, cert den. 
86 S.Ct. 620, 382 U.S 1011, 15 L.Ed2d 526. 
93.52. D C.—Snowden v. D C. Transit System, Inc , 
CA , 454 F.2d 1047, 147 U.S App D.C 204. 

Fla —Thomas Air Conditioning &. Refrigeration Co v. 

Bankston, App, 231 So.2d 272. 

Mich.—Cooper v Christensen, 185 N.W.2d 97, 29 
Mich App 181—Sobotta v. Vogel, 194 N.W 2d 
564, 37 Mich App 59 

SI Y —Ruge V Arden Hill Hospital, 371 N Y.S 2d 354, 
83 Misc 2d 109. 

M. C—^Thrift v Trethewey, 158 S E 2d 777, 272 NC 

692 

Tex —Schenng Corp v Gtesecke, Civ App, 589 
S W 2d 516, err ref no rev. err 
^ Va.-Cox V. Turner, 207 S.E 2d 152, 157 W Va 802 
)3.53. La—Canter v. Koehring Co, 283 So 2d 716. 
J —^Tramutola v. Bortone, 288 A 2d 863, 118 N J.Su¬ 
per 503, revd in part on oth. grds., mod in part 
304 A.2d 197, 63 N J 9. 

5ett!emeEt by person other than tort-feasor 

(2) Other holdings 

MJ—Theobald v Angelos, 208 A.2d 129, 44 N.J. 228. 

vJonsettling tort-feasor 

Tex —Cypress Creek Utility Service Co., Inc. v Muller, 
640 S.W.2d 860, (disapproving Deal v. Madison 1, 
576 S W.2d 409, and Columbia Engineering Inter¬ 
national Ltd V. Dorman 1, 602 S.W 2d 72) 

>3.54. La.—Laird v State Farm Ins Co, App., 290 
So. 2d 343, writ den, Sup, 293 So 2d 184 
>3.55. U.S-Dickens v. US. CA.Tex., 545 F.2d 
886 

Vrk —Bailey v Stewart, 385 S.W.2d 20, 238 Ark. 666. 
)C—Brightheart v. McKay, C A, 420 F2d 242, 136 
US.AppD.C 400. 

\ 99(1). -Compensation Re¬ 

ceived from Collateral 
Source; General Rules 
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>3.80. as—Green v U.S., DC.Wis., 530 F.Supp. 

633, affd CA.. 709 F.2d 1158. 

).C.—Adams v. Turner, D.C, 238 F.Supp. 643, 

}a.—Cincinnati, NO. & TP. Ry. Co. v Hilley, 173 
S.E 2d 242, 121 Ga.App. 196—C.J.S. cited in Bitu¬ 
minous Cas Corp v Mowery, 244 S,E.2d 573, 578, 
145 Ga.App. 45. 

owa—Stewart v Madison, 278 N.W.2d 284. 
dinn—Hubbard Broadcasting, Inc. v. Loescher, 291 
N.W.2d 216. 

do.—CJ.S. quoted at length in Isemmger v. Holden, 
544 S.W.2d 550, 552—C.J.S. cited in Meyer v. 
Clark Oil Co., 686 S.W 2d 836, 839 
LH.—Dumas v. State Farm Mut. Auto. Ins Co., 274 
A.2d 781, III NH. 43 

'll—Cozzi V. Government Emp Ins. Co, 381 A 2d 
1235, 154 N.J.Super. 519. 

l.C.—C.J.S. quoted at length in Young v Warr, 165 
S E 2d 797, 806. 252 S C 179 
'ex,—Traders & General Ins. Co v. Reed, Civ App, 
376 S.W 2d 591, err ref no rev. err 
Vash.—C.J.S. quoted at length in Goodell v ITT-Fed- 
eral Support Services, Inc , 550 P 2d 1171, 1173, 15 
Wash App. 639, revd. on oth grds 573 P.2d 1292, 
89 Wash.2d 488. 

Severely limited 

J.S.—Tinnerholm v Parke Davis & Co., D C N.Y , 285 
FSupp. 432, affd., CA., 411 F.2d 48 

Doctrine held not applicable 

U.S—O’Keefe v. U.S i D.COkl., 490 F.Supp. 79. 

D.C —Kassman v. American University, C.A., 546 F.2d 
1029, 178 U.S.App.D.C 263. 

N. H.—Hildreth v. Bergeron, 263 A 2d 664, 110 N.H 

197 

Expansive application 

U.S.—Tyminski v. U.S., C.A.N.J., 481 F.2d 257. 


Statute abolishing rule not retroactive 
Ariz.—Allen v Fisher, App., 574 P.2d 1314, 118 Ariz 
95. 

93.85. Reason for rule 

U S.—Anton v. Greyhound Van Lines, Inc, C A.N H , 
591 F.2d 103. 

94. US—Parker v Wideman, CA.Fla., 380 F 2d 
433—Gladden v. P. Henderson & Co., CA.Pa, 
385 F2d 480, cert den 88 S.Ct 1262, 390 US 
1013, 20 L.Ed2d 162—Sweep v Lear Jet Corp, 
CA.Tex., 412 F2d 457—Hartnett v. Reiss SS, 
Co., CA.NY.. 421 F,2d 1011, cert, den. 91 SCt. 
49, 400 U S. 852, 27 L Ed.2d 90—Mason-Rust v 
Laborers* Intern. Union of North America, AFL- 
cIO, Local 42, C.A Mo., 435 F,2d 939—Haughton 
v Blackships, Inc., C A.Tex, 462 F.2d 788. 

C.J.S. cited in Magelssen v Local Union No 
518, Operative Plasterers’ and Cement Masons’ 
Intern. Ass’n, D C.Mo, 240 F Supp. 259, 263— 
U S V Klein, D C Pa, 230 F Supp 426 aff., C.A., 
356 F 2d 983—Tinnerholm v Parke Davis & Co, 
DCNY., 285 FSupp. 432, affd. CA., 411 F.2d 
48—Sleeman v. Chesapeake & OR Co, DC 
Mich, 290 FSupp 817, affd, m part, revd in part 
on oth grds, C.A, 414 F2d 305, on remand 305 
F Supp 33, vac., C A., 424 F 2d 547—Steeves v, 

U. S, D.CSC, 294 FSupp. 446—Hall v Min¬ 
nesota Transfer Ry Co , D C Mmn, 322 F Supp 
92. 

Ala.—Smith v. Spnngsteen, Civ App, 385 So.2d 56, 
Ariz—Riexmger v Ashton Co., 453 P2d 235, 9 Anz 
App. 406. 

Cal.—De Cruz v. Reid, 70 CalRptr. 550, 444 P 2d 342, 
69 C2d 217—Hmjak v. Graymar, Inc., 94 Cal 
Rptr. 623, 484 P 2d 599, 4 C3d 725, 47 A.L.R 3d 
224. 

C.J.S. cited in Turner v Mannon, 45 Cal Rptr. 
831, 834, 236 CA.2d 134—Patent Scaffolding Co 

V. William Simpson Const. Co, 64 Cal.Rptr 187, 
256 C A.2d 506. 

Jones V California Cas. Indem Exchange, 91 
Cal.Rptr. 726, 13 C.A 3d Supp. 1. 

Conn.—Gorham v. Farmington Motor Inn, Inc., 271 
A.2d 94, 159 Conn. 576. 

C.J.S. cited in Ekblade v. Anderson, 255 A 2d 
865, 867, 28 Conn.Sup. 177 
Del.—C.J.S. quoted in Yarnngton v. Thornburg, 205 
A 2d 1, 2, 8 Storey 152, 11 AL.R.3d 1110—Mel- 
son V Allman, 244 A.2d 85 
D.C.—Aylor v. Intercounty Const. Corp., C.A., 381 
F2d 930, 127 U.S.AppD.C. 151—Bernstein, v 
Connecticut House, Inc., C.A., 381 F2d 935, 127 
U.S.App.D.C. 156. 

Adams v. Turner, D.C 238 F.Supp. 643 
Fla —Maudsley v. City of North Lauderdale, App., 300 
So.2d 304. 

Ga.—Thompson v. Milam, 154 S.E.2d 721, 115 Ga. 
App. 396—Partridge v Lee, 159 S.E 2d 113, 116 
Ga.App 800—Cagle v. Atchley, App., 194 S.E.2d 
598, 127 QaApp. 668. 

III.—Messina v. City of Chicago, 212 N.E.2d 320, 64 
IU.App.2d 171—Mmeiko v. Rizzuto, 212 N.E.2d 
712, 65 IUApp.2d 35—Romine v.' Scott, 264 
N E 2d 537, 130 Ill.App 2d 649—Bireline v. Espen- 
scheid, 304 N.E2d 508, 15 Ill.App.3d 368 
Ind.—Jackson v. Beard, App., 255 N.E2d 837, 146 
Ind App. 382. 

Iowa—C.J.S. cited in Conley v. Wame, 236 N W.2d 
682, 688, 

Ky.—Carruba v Speno, 418 SW.2d 398 
La —Central Louisiana Tel. Co. v. Green-Snider Const 
Co, App., 228 So 2d 73—Taft v, Gist, App., 293 
So 2d 641. 

Mich —Bohannon v. Campbell, 196 N W 2d 836, 38 
Mich App. 422—Blacha v Gagnon, 209 N W.2d 
292, 47 Mich App 168. 

Miss—Preferred Risk Mut Ins Co v. Courtney, 393 
So.2d 1328. 

Mo.—Collier v Roth, 434 S.W,2d 502—CJ-S. cited in 
Douthet V. State Farm Mut. Auto Ins. Co., 546 
SW.2d 156, 159—C.J.S. cited in Meyer v. Clark 
Oil Co., 686 S,W.2d 836, 839. 

N.H.—Moulton v. Groveton Papers Co., 323 A.2d 906, 
114 N.H. 505. 
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N.J —Patusco v. Prince Macaroni, Inc, 235 A 2d 465, 
50 N J 365 

Sporn v. Celebnty, Inc., 324 A.2d 71, 129 NJ. 
Super. 449. 

N M.—Trujillo V. Chavez, 417 P 2d 893, 76 N.M 703. 

Selgado v Commercial Warehouse Co, 526 P.2d 
430, 86 N M 633, app after remand 544 R2d 719, 
88 N M 579. 

NY.—Silmsky v State-Wide Ins. Co., 289 N y.S.2d 
541, 30 AD 2d 1 

Luddy V State, CtCl, 272 N.Y S.2d 233, 50 
Misc2d 992. 

N C—Fisher v Thompson, 275 S.E.2d 507, 50 N.C. 
App. 724 

Ohio—C.J.S, cited in Pryor v Webber, 263 N E.2d 235, 
238, 23 Ohio St 2d 104—Suchy v Moore, 279 
N.E2d 878, 29 Ohio St.2d 99, 

Or —Kuhns v. Standard Oil Co of Cal, Western Opei - 
ationi 478 P 2d 396, 257 Or. 482. 

Pa.—Smoker v. Krencik, 36 D. & C.2d 52, 12 Chest. 
323, 356. 

R. I—Oddo V. Cardi, 218 A.2d 373, 100 RI 578—Col¬ 

vin V. Goldenberg, 273 A 2d 663, 108 R.I. 198 

S. C—New Foundation Baptist Church v Davis, 186 

S.E.2d 247, 257 S.C. 443, 

Tenn.—Donnell v. Donnell. 415 S.W.2d 127, 220Tenn 
169 

Tex.—Walker v. Missouri Pac. R Co, Civ App., 425 
S.W 2d 462, err ref. no rev. err.—C.J,S. cited in 
Century Papers, Inc. v Pernno, Civ.App., 551 
SW2d 507, 511, err ref. no rev. err. 

Utah—C.J.S. cited in DuBois v Nye, 584 P.2d 823, 
825. 

Vt—Bradley v. Buck. 306 A.2d 98, 131 Vt. 368, 

Wash.—C.J.S. cited in Ciminski v. SCI Corp., 585 P.2d 
1182, 1183, 90 Wash.2d 802. 

W.Va—C.J.S. cited in Jones v. Laird Foundation, Inc , 
195 S.E 2d 821, 824, 156 WVa. 479 

Wis.—Payne v. Bilco Co., 195 N.W.2d 641, 54 Wis.2d 
424. 

Wyo.—C.J.S. cited in Wheatland Irrigation Dist, v. 
McGuire, 562 P.2d 287, 301. 

Rule applicable against public entity 

Cal—Helfend v Southern California Rapid Transit 
Dist., 84 Cal.Rptr. 173, 465 P.2d 61. 2 C3d 1, 77 
A.L R.3d 398, disapproving Salinas v. Souza & 
McCue Constr. Co., 66 Cal.2d 217, 57 Cal.Rptr 
337, 424 P.2d 921—-Acosta v. Southern California 
Rapid Transit Dist,, 84 Cal.Rptr, 184, 465 P.2d 72, 

2 C.3d 19. 

Welfare payments 

N.Y.—George v Erie County. 322 N.Y S 2d 278, 66 
Misc.2d 871. 

Limitation 

U.S—Olivas V U.S, CA.Ariz., 506 F.2d 1158. 

Services necessary and value reasonable 

Conn.—Delott v. Roraback, 426 A 2d 791, 179 Conn 
406. 
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94.5 Mo —C.J.S. cited in Meyer v Clark Oil Co , 686 
S.W.2d 836, 839 

N.J.—Weiman v Ippohto, 324 A 2d 582, 129 N.J.Su¬ 
per 578, am on oth grds. 326 A 2d 70, 130 
N.J Super 207 

Tex —Twin City Fire Ins Co v Gibson, Civ.App., 488 
S W 2d 565, err ref. n r.e, 

Medical and hospital expenses 

US—Overton v. US, C.A.Mo., 619 F.2’d 1299. 

S D —Degen v. Bayman, 241 N.W.2d 703, 90 S D. 400. 

94.10. U.S.—Hughes v. Clmchfield R. Co., D.C 
Tenn , 289 F.Supp 374, 

Anz.—C.J.S. cited in Allen v. Fisher, App,, 574 P.2d 
1314, 1316, 118 Ariz. 95. 

Mo,—C,J#S. cited In Meyer v. Clark Oil Co., 686 
S.W.2d 836, 839. 

Recovery in the absence of loss and double 
recovery 

(2) Other statements. 
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Ga.—Thompson v. Milam, 154 S.£.2d 721, 115 Ga. 
App. 396. 

Minn.—Parr v. Cloutier. 297 N.W.2d 138. 

94.15. Applicable to source paid for by plain¬ 
tiff or which would be subrogated 
Cal.—Helfend v. Southern California Rapid Transit 
Dist., 84 Cal.Rptr. 173, 465 P.2d 61, 2 C.3d 1, 77 
A.L.R.3d 398. 

94.20. U.S.—Dudley v. Bayou Fabricators, Inc., D.C. 
Ala., 330 F.Supp. 788. 

K.y.—Our Lady of Mercy Hospital v. McIntosh* 461 
S.W.2d 377. 

N.M.—Martinez v. Knowlton, 536 P.2d 1098, 88 N.M. 
42, cert. den. 536 P.2d 1084, 88 N.M. 28, 

R. I.-Oddo V. Cardi, 218 A.2d 373, lOO R.I. 578. 

S. C.—New Foundation Baptist Church v. Davis, 186 

S.E.2d 247, 257 S.C. 443. 
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94.25. Ga,—Bennett v. Haley, 208 S.E.2d 302, 132 
Ga.App. 512, 77 A.L:R.3d 353. 

N.Y.—Teeter v. Burhans, 280 N.Y.S.2d 28, 28 A.D.2d 
615. 

Nature of payments determinative 
Tex.'—Southern Pac. Transp. Co. v. Allen, Civ.App., 
525 S.W.2d 300. 

94.30. U.S.—Hall V. Minnesota Transfer Ry. Co., 
D.CMinn., 322 F.Supp. 92. 

D.C.—Bradshaw v. U.S., C.A., 443 F.2d 759, 143 U.S. 
App.D.C. 344. 

94.40. Ariz,—Grover v. Ratliff, App., 586 P.2d 213, 
120 Ariz. 368. 

La.—Fusilier v. Ardoin, App., 266 So.2d 531. 

94.45. Cal.—Patent Scaffolding Co, v. William Simp¬ 
son Const. Co., 64 Cal.Rptr. 187, 256 C,A.2d 506. 
Minn.—Hubbard Broadcasting, Inc. v. Loescher, 291 
N.W.2d 216. 

§ 99(2).-Insurance 

95. U.S.—Petition of Oskar Tiedemann & Co., D.C. 
Del., 236 F.Supp. 895, revd. in part on oth, grds. 
and remd. in part, C.A., 367 F.2d 498,“ op. supp. 
367 F.2d 505, cert. den. 87 S.Ct, 953, 386 U.S. 
932, 17 L.Ed.2d 805, cert, den, 87 S.Ct. 957, 386 
U.S. 932, 17 L.Ed.2d 805, reh. den. 87 S.Ct. 1303, 
386 U.S. 1000, 18 L.Ed.2d 354—Miron v. APCO 
Corp., D.C.Wis., 284 F.Supp. 664—CJ.S. cited in 
Hall V. Minnesota Transfer Ry. Co., D.C.Minn., 
322 F.Supp. 92, 96—Santisteven v. Dow Chemical 
Co., D.CNev,, 362 F.Supp. 646, affd., CA., 506 
F.2d 1216, 

Reichert v. U.S., D.C.Cal., 51 F.R,D. 500. 
Ala.—Roland v. Krazy Glue, Inc., Civ.App., 342 So.2d 
383. 

Alaska—Aydlett v. Haynes, 511 P.2d 1311. 

Ariz.—Michael v. Cole, 595 P.2d 995, 122 Ariz. 450. 
Cal,—Garfield v. Russell, 59 Cal.Rptr, 379, 251 C.A.2d 
275. 

Fla.—International Sales-Rentals Leasing Co. v. Near- 
hoof* 263 So.2d 569, mand. conf. to 264 So.2d 855. 

, Allstate Mortgage Corp. v. Alpha Motors, lijo*, 
App.* 294 So.2d 100. 

Ga.—Partridge v, Lee* 159 S.E?d U3„ 116 Ga.App. 

800. . . , 

III.—Levy V. Narrqd Moving Services, Inc,, 2 Dist., 458 
N.E.2d 189, 76 Hl.Dec. 50, ^0 Hi.App3d 528. 
ind.—Evans v. Breeden, 330 N.E2d> 'U6, 116 Ind.App. 
558. . 

Iowa—Iowa Power and do. y. Board Gif'Water ^ 
Works Trustees of City 'di^ek Moini^ 281 
' N.W.2d 827. . ' .. , ‘ < 

Kan.—Southard v. Lira, 512 P,2d-4Q9,^212 Kan*^76S.' 
La.—Mullin v. Skains, 215 Sa.2d 643, 252 La/ 1009. 
Burke v. BesthofF Realty Oo., App.;' 196 So.Skf 
293^—American Indem. Co. v. Yoric iFire A 
Marine Underwriters, Inc., App,, 196 6d*2d 592—* 
Nunez v. Modern Woodcraft Co., App., 19? Sd.2<I 
, 339. , , , , , . ; , 

Mich.—Squires v. Board of County Roa^ Com’rs of 
Kalamazoo County, 147 N.W.2d 65, 37^ Mich. 
613. 


Mo.—C.J.S. cited in Iseminger v, Holden, 544 S.W.2d 
550. 553. 

Kaelin v. Nuelle, App., 537 S.W.2d 226. 

Neb.—C3,S. quoted in Huenink v, Collins, 147 N.W.2d 
508, 509, 181 Neb. 195. 

N.J.-Jacobs V. Jacobs, 238 A.2d 512, 99 N.J.Super. 84, 
mod. on oth. grds, 246 A.2d 135, 102 N.J.Super. 
430. 

N.M.—Hansen v. Skate Ranch, Inc., App., 641 P.2d 
517, 97 N.M. 486. 

N.Y.—Szybura v. City of Smira, 284 N.Y.S.2d 190, 28 
A.D.2d 1154. 

General Precision, Inc. v. Burnham Van Service, 
Inc., 260 N.Y.S.2d 308. 46 Misc.2d 586, mod. on 
oth. grds. 265 N.Y.S.2d 412, 24 A.D.2d 271, affd. 
279 N.Y.S.2d 176, 19 N.Y.2d 717. 225 N.E.2d 
882—Veverka v. Spinella, 303 N.Y.S.2d 305, 60 
Misc.2d 529. 

R.I.—Colvin v. Goldenberg, 273 A.2d 663. 108 R.I. 
198. 

Tex.—Walker v. Missouri Pac. R. Co., Civ.App., 425 
S.W.2d 462, err, ref. no rev, err. 

Wis.—Payne v. Bilco Co., 195 N.W.2d 641, 54 Wis.2d 
424. 

Rule held inapplicable 

(2) Other statements. 

U.S.—Thompson v. Kawasaki Risen, K.K., C.A.Mass., 
348 F.2d 879, cert. den. 86 S.a. 540, 382 U.S. 987, 
15 L.Ed.2d 475. 

Davis V. Gerstenslager Co., D.C.Pa., 302 F.Supp. 
742. 

Cal.—Waite v. Godfrey. 163 Cal.Rptr. 881, 106 C.A.3d 
760. 

D.C.—Designers of Georgetown, Inc., v. E. C. Keys & 
Sons, App., 436 A.2d 1280. 

Ga.—City Exp. Service, Inc. v. Rich’s, Inc., 250 S.E.2d 
867, 148 Ga.App. 123. 

Idaho—Potter v. Mulberry, 599 P.2d 1000, 100 Idaho 
429. 

Ky.—Todd v. Ratcliffe, App., 603 S.W.2d 925. 

La.—Smith v. American Cas, Co. of Reading, Pa., App., 
236 So.2d 240, writ ref. 239 So.2d 359, 256 U. 856. 

Mass'—Jones v. Town of Wayland, 373 N.E.2d 199, 374 
Mass. 249, app. after remand 402 N.E.2d 63, 380 
Mass. 110. 

N.C.—McKinney v. Morrow, 196 S.E2d 585, 18 N.C. 
App, 282, cert. den. 197 S.E.2d.874, 283 N.C. 665. 

Wage pool essentially insurance 

U.S.—Hartnett v. Reiss S.S. Co., C.A.N.Y., 421 F.2d 
1011, cert. den. 91 S.Ct. 49, 400 U.S. 852, 27 
L.Ed.2d 90, 

Error committed 

Tex.—City of Houston v. LcBlanc, Civ.App., 562 
S.W.2d 20, err. ref. no rev, err. 
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95.5, Ala.— CJS. cited in Roland v. Krazy Glue, 
Inc., AIa.Civ.App., 342 So.2d 383, 386. 

Cal,—^Jon^ V. California Cas. Indem. Exchange, 91 
Cal.Rptr. 726, 13 C.A.3d Supp. 1. 

Colo.—Powell V. Brady, 496 P.2d 328, 30 Colo.App. 
406, ^d., 508 P.2d 1254, 181 Colo. 218. 

Del.—Yarrington v. Thornburg, 205 A.2d 1, 8 Storey 
152, 11 A,L.R.3d 1110. 

Ill.—Levy V, Narrod Moving &rvioes, Inc., 2 Dist., 458 
N.E2d 189, 76 IllDec, 50, T20 IH,App.3d 528. 

La.—Hall v. State through “Dept, of Highway^ App., 
2n S6:^ 169. writ 2l5‘^.2d 128, 252 U. 
95^—Wonrack v. t'raVeWgrtf Ins. Co/^App., 258 
- ' So.2d 562, writ den. 26Q So.2d 701, 261 Lf 775— 
llarri? v.'Lte, App., '3^7 !fo.2d 1^*, affd. Ip partV 
am. ra jaut’On oth. So.2d h45. '' 

Neb.—C4JS. quoted iu Hu«ink vi CoIllW 147 N.W,2d 
' 50S,'509, 181 Neb. 195. 


N.M.T-4c!iol|i^. Baldridge tumher Co.^ Ai^.*;^35 TP.2d 

•"316, vl- . 

{ locate, “2 


jq Y,S,2d.U8, 


95.10. U.S.—Thomas v. Penn Central Co., D.C.Pa,, 
379 F.Supp. 24. 

Mass.—Jones v. Town of Wayland, 373 N.E.2d 199, 374 
Mass. 249, app. after remand 402 N.E.2d 63, 380 
Mass. 110. 

95.15. Cal.—Helfend v. Southern California Rapid 
Transit Dist., 84 Cal.Rptr. 173, 465 P.2d 61, 2 
C.3d 1, 77 A.L.R.3d 398. 

La.—Riley v. Frantz, App., 253 So.2d 237. 

96. U.S.—Newport Air Park, Inc. v. U.S., C.A.R.I., 
419 F.2d 342. 

97. U.S.—Leech v. Bralliar, D.C.Ariz., 275 F.Supp. 
897. 

No-fault statutes 

U.S.—Reuter v. U.S., D.C.Pa., 534 F.Supp. 731. 

Conn.—Howe v. Metropolitan Salvage Service of Con¬ 
necticut, Inc., 400 A.2d 283, 35 Conn.Supp. 119, 

Fla.—Clemons v. Clark, App., 172 So.2d 242. 

La.—Mullin v, Skains, App., 205 So.2d 207, reinstated 
125 So.2d 643, 252 U. 1009—Ross v. Del Valle, 
App., 277 So.2d 163, cert, den., Sup., 279. So.2d 
689. 

Mich.—Tebo v. Havlik, 311 N.W.2d 372, 109 Mich. 
App. 413, affd. and remd. 343 N.W.2d 181, 418 
Mich. 350. 

Minn.—Tuenge v. Konetski, 320 N.W,2d 420. 

Tex.—Sparks v. Dalton, Civ.App., 458 S.W.2d 836. 
Rule not applied 
(4) Other instances. 

Ga.—Hall v. White, 258 S.E.2d 256, 150 Ga.App. 545. 

La.—Taylor v. Allstate Ins. Co., App,, 205 So.2d 807— 
Reynolds v. Hartford Acc. & Indem. Co., App., 
228 So.2d 76, writ ref. 229 So.2d 732, 255 La. 
148—Jasper v. Coca-Cola Bottling Co. of Louisi¬ 
ana, Ltd., App,, 324 So.2d 865, writ den.. Sup,, 329 
So.2d 453. 

Minn.—Tuenge v. Konetski, 320 N.W.2d 420. 

N.Y.-Moore v. Leggette, 264 N.Y.S.2d 765, 24 A.D.2d 
891. dffd. 222 N.E2d 737, 18 N.Y.2d 864, 276 
N.Y.S.2d 118. 

Uninsured motorist payments 

Ga.—State Farm Mut. Auto. Ins. Co. v. Board of 
Regents of University System, 174 S.E.2d 920, 226 
Ga. 310, on remand 175 S.E.2d 896, 121 GkiApp, 
804. 


Thompson v. Milam', 154 S.E2d 721, 115 CJa. 
App. 396. 

III.—Beaird v. Brown, 373 N,E.2d 1055, 15 IIl.Dec, 583, 
58 Ill.App.3d 18. 

Kan.—Jones v. Smith, 564 P.2d 574, 1 Kan,App.2d 331. 
La.—Davis v. Southern Farm Bureau Cas. Ins. Co., 
App., 406 So.2d 287. 

Mich.—Bohannon v. Campbell, 196 N.W.2d 836, 38 
Mich.App* 422. 

N.Y.—Brink v. Killeen, 368 N.Y.S.2d 547, 48 A.D.2d, 
823. 

W.Va.—Cox v. Turner, 507 S.E.2d 152, 157 WiVa. 802/^ 
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98. La,—Norris v. State Farm Fite and Cas. Co„ 
App. , 5 Cir., 416 So.2ti 321, writ hot considered/^ 
Sup., 422 So.2d 150. 

Wash.—Von Gohren v. Pacific Nat Bank of Wash,, 50$ 
P.2d 467, 8 Wash.App. 245. 

99,5. U.S.—Isgetl v. Seaboard CoaSt Line R, Co,F 
D.CS.C., 332 R"$upp; 1127. > ' ' 

Mo.—Hoerschgeh V. DUnnaviant, Ai^.^ 546 $;''^.2d'751. 

Fidelity insuranee 

Ga.—People Bank of LaOrange y. Bsink'df 

Trust 191 S.E2d 876, 126 Ga.App. 766. ^ 

Utah—Wight v. Callnghhn, 408 P.2d 908, P.2d 906* 17 . 

Utah 2d 251. ^ ^ . 

Medieal. insoiatnbe ^ ^, 

CJdl.Ciidfchd vyiSeplhcani California Rapkl ; 

< Dipt,84,C^^ptr;4?3,4i^;)PM61,2C*3d4*^ ^ 

id Trawif pi«.* p paLRptV. 184, 465 P,2d*|2, 2 J 




t; 
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Pa—Denardo v Carneval, 444 A 2d 135, 297 Pa.Super. 
484. 

Medicare 

Colo —Powell V Brady, 496 P 2d 328, 30 Colo App. 

406, aflfd, 508 P2d 1254, 181 Colo. 218 
La.—Womack v Travelers, Ins. Co, App , 258 So 2d 
562, wnt den 260 So 2d 701, 261 La 775—Weir v. 
Gasper, App 4 Cir, 459 So 2d 655, wnt den 462 
So 2d 650 

Wis—Merz v. Old Republic Ins. Co., 191 N W 2d 876, 
53 Wis 2d 47 

Medicaid 

Miss—Horton v Brooks, 325 So 2d 912 
1. US —Precisionware, Inc v Madison County To¬ 
bacco Warehouse, Inc, C.AFla, 411 F2d 42 
Colo.—Hillman v. Bray Lines, Inc, 591 P 2d 1332, 41 
Colo App 493, aflfd , Sup , 625 P 2d 364 
NM—.A,ragon v Brown, App, 603 P 2d 1103, 93 
NM 646 

3. Cal —Patent Scaffolding Co v. William Simpson 
Const Co. 64 Cal Rptr 187, 256 C.A 2d 506 
Ga—Executive Development Properties, Inc. v An¬ 
drews Plumbing Co , 215 S E.2d 318, 134 Ga App 
618 

S C —Shaw V Aetna Cas & Sur. Ins Co., 262 S E 2d 
903, 274 S.C 281 

Utah—Wight V Callaghan, 408 P 2d 908, 17 Utah 2d 
251 

Wis —W G Sltigg Seed & Fertilizer, Inc v. Paulsen 
Lumber, Inc, 214 N.W.2d 413, 62 Wis 2d 220 
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4.5. Alaska—Wright v Vickaryous, 598 P 2d 490 
Cal —Shifnn v. McGuire & Hester Const. Co, 48 
Cal Rptr 799, 239 C.A.2d 420 
4.15. U S —Patterson v. Norfolk & W Ry Co, C A 
Mich , 489 F.2d 303. 

La.—American Indera. Co v. New York Fire & Marine 
Underwriters, Inc, App, 196 So.2d 592—Venero 
V. State Farm Mut Auto. Ins. Co., App , 196 So 2d 
841, application den , 199 So 2d 913, 250 La 892. 
N.M —Selgado v. Commercial Warehouse Co, 526 
P.2d 430, 86 N M 633, app after remand 544 P 2d 
719, 88 N.M 579 

Tex.—Edmondson v Keller, Civ App., 401 S W.2d 718 
Utah—Phillips v. Bennett, 439 P.2d 457, 21 Utah 2d 1. 
Wis—Rixmann v. Somerset Public Schools, St Croix 
County, 266 N.W.2d 326, 83 Wis 2d 571 
4.30. N M.—Bailey v Jeffnes-Eaves, Inc, 414 P,2d 
503, 76 N M. 278. 

4.35. U.S.—Leas v. General Motors Corp., D.C.Wis., 
50 F R D. 366 

Cal,—Turner v. Mannon, 45 Cal Rptr 831, 236 C.A.2d 
134. 

Mo.—Hamilton v. Slover, 440 S.W.2d 947. 

N.Y.—Szybura v. City of Elmira, 284 N.Y.S.2d 190, 28 
A.D.2d 1154 

Juskowitz V Hahn, 289 N.Y.S.ld 870, 56 
Misc.2d 647. 

Okl —Overturff V. Hart, 531 P.2d 1035 
Tenn.—McDaniel v Genera! Care Corp, App, 927 
S.W.2d 129 

Insurance carried by Joint tortfeasor 
N.Y—Grynbal v Grynbal. 302 N.YS2d 912, 32 
A D 2d 427 

4.40. Alaska—Aydlett v. Haynes, 511 P 2d 1311 
Miss—Daves v Reed, 222 Sold 411 
Ohio—Chambers v Pmson, 216 N E 2d 394, 6 Ohio 
App 2d 66 
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Iowa—C.J.S. black letter summary quoted in Rigby v, 
Eastman, 217 N W.2d 604, 609 
4.45. Ill.—Birelme v. Espenscheid, 304 N.E,2d 508, 
15 Ill App.3d 368. 

Where the recovery is only against 
one joint tortfeasor, medical payments 
made by the insurer of the other tort¬ 


feasor may not be set off against the 
recovery."^ 

4.50. NY.—Grynbal v Grynbal. 302 NYS2d 912, 
32 A D 2d 427. 

§ 99(3).- Other Collateral 

Sources 

Iowa—C.J.S. black letter summary cited in Carter v 
Wiese Corp., 360 N W.2d 122, 127 
5. US —Gladden v P Henderson & Co , C.A Pa , 
385 F2d 480, cert den 88 S.Ct 1262, 390 US 
1013, 20 LEd.2d 162 

Anz—Miller v Schafer, 432 P.2d 585, 102 Ariz 457 
Cal.—McQuillan v Southern Pac. Co, 115 Cal Rptr 
418, 40 C.A.3d 802 

Fla —Cook V Eney, App, 277 So 2d 848 
Iowa—C.J.S. cited in Carter v. Wiese Corp., 360 
N.W.2d 122, 128. 

N Y —Castleberry v Hudson Valley Asphalt Corp., 401 
N.Y,S.2d 278, 60 A.D 2d 878. 

7.5. US—Hughes v. Clmchfield R Co., DC.Tenn., 

289 F.Supp 374—Cooper v U.S, DC.Neb, 313 
F.Supp 1207—Coates v U.S, DC Ill., 612 

FSupp 592 

Cal —Brown v Stewart, 181 Cal Rptr 112, 129 C A id 
331 

R I — Colvin V. Goldenberg, 273 A 2d 663 
Inapplicable to prevent showing eligibility as 
reason for lessened income 
Ind —Jackson v Beard, 255 N E 2d 837, 146 Ind App 
382 

There have been adjudications as to 
the effect of collateral benefits in 
cases arising under other statutes.^ 

7.15. Ill—Rogers v. Chicago & North Western 
Transp Co., 375 N E.2d 952, 16 Ill Dec. 845, 59 
Ill App 3d 911. 

Jones Act 

US—Gladden v. P. Henderson & Co, CA.Pa., 385 
F2d 480, cert. den. 88 S.Ct. 1262, 390 U.S 1013, 
20 L Ed.2d 162. 

Federal Employers’ Liability Act 
U S —Gladden v. P. Henderson & Co., C A Pa , 385 
F2d 480, cert den 88 SCt 1262, 390 US 1013, 
20 L Ed 2d 162—Blake v Delaware & H. Ry Co , 
C.A N Y , 484 F.2d 204 
Hughes V Clmchfield R. Co., D C Tenn , 289 
F.Supp. 374. 

Federal Tort Claims Act 

U.S.—Hale v. US., CA.Tenn, 416 F2d 355, on re¬ 
mand, D C., 334 F.Supp. 566, affd., C A , 452 F.2d 
668 . 

Veteran’s benefits 

Ky.—Lawrence v Equitable Life Assur. Soc., App ,555 
S.W.2d 611, revd. on oth. grds., Sup., 563 S W.2d 
717. 

8. U.S.—Haughton v Blackships, Inc, C.A Tex., 462 
F-2d 788—Eason v. Weaver, C.A Ga., 484 F 2d 
459. 

Alaska—Beaulieu v. Elliott, 434 P.2d 665. 

D.C.—Caughman v, Washington Terminal Co., C.A., 
345 F.2d 434, 120 U.S.App.D.C. 217. 

La—Adam v, Schultz, App., 250 So.2d 811—Reeves v 
Gulf States Utilities Co., App, 327 So 2d 671, wnt 
den, Sup., 330 So 2d 309, 311. 

N.Y —Szybura v City of Elmira, 284 N Y S 2d 190, 28 
AD 2d 1154 
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8.5. U.S.—Barnes v U.S., D.C Pa., 516 F.Supp. 1376, 
affd. in part, C.A., 678 F.2d 10, affd. 685 F.2d 66. 

Alaska—Beaulieu v. Elliott, 434 P.2d 665. 

8.10. U.S.—Gladden v. P. Henderson & Co., C.A.Pa., 
385 F.2d 480, cert. den. 88 S.Ct. 1262, 390 U.S. 
1013, 20 LEd.2d 162. 

N.Y.—Swartwout v. City of New York, 369 N.Y.S,2d 
865, 48 A.D.2d 341. 


DAMAGES §99(3) 

Page 1020 

W.Va.—Orr v Crowder, 315 S E2d 593, ceit den. 105 
SCt. 384, 83 L Ed 2d 319 

8.20. Wash.—Von Gohren v Pacific Nat. Bank of 
Wash., 505 P 2d 467, 8 Wash.App 245 
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8.25. Colo.-Gomez v. Black, 511 P.2d 531, 32 Colo. 
App. 332 

Supply by state held uncertain 

Iowa—Stanley v State, 197 N W2d 599. 

8.35. Or.—Dickson v. Hollinger, 496 P 2d 912, 262 
Or. 113 

Free hospital service 

Ill—Kendrick v Standard Oil Co., 225 N.E 2d 437, 81 
Ii;App.2d 176. 

Gratuitous state medical services 
Wis.—Thoreson v. Milwaukee & Suburban Transport 
Co., 201 N W2d 745, 56 Wis.2d 231. 

$.40. Medical and hospital expenses furnished 
by employer 

Ga.—Whitaker v Talbot, 177 S.E.2d 381, 122 Ga.App. 
493. 

8.50. U.S-Funston v. U.S., DC Pa., 513 F.Supp 
lOOO 

D.C —G & R Corp. v American Sec. & Trust Co, 
CA., 523 F2d 1164, 173 US.App.DC. 2)5. 

9. La.—Jasper v Garcia, App, 280 So 2d 389, 

Pa.—Richards v Dravo Corp, 375 A.2d 750, 249 Pa 
Super. 47. 

10. Del—Melson v Allman, 244 A.2d 85. 

Ill-Mineiko v Rizzuto, 212 N.E.2d 712, 65 Ill App.2d 
35—Wolfe v. Whipple, 251 N.E.2d 77, 112 Ill. 
App 2d 255 

La,—Dunlap v. Armendariz, 265 So.2d 352. 

Mich—City of Detroit v Bridgeport Brass Co., 184 
N W.2d 278, 28 Mich App. 54—Blacha v. Gagnon, 
209 N.W 2d 292, 47 Mich.App 168. 

Ohio—Pryor v Webber, 263 N.E.2d 235, 23 Ohio St.2d 
104 

Or.—Dickson v. Hollinger, 496 P 2d 912, 262 Or 113. 

R I —Bookbinder v. Rotondo, 285 A 2d 387, 109 R.I. 
346 

Tex.—Greyhound Lines, Inc. v Craig, Civ App, 430 
S.W,2d 573, err. ref no rev. err 

In Pennsylvania 

(I) U.S.—Frankel v. Todd, C.A.Pa., 393 F.2d 435. 
McGmley v U S , D.C Pa, 329 F.Supp 62. 

Pa—Massman v City of Philadelphia, 241 A.2d 921, 
430 Pa. 99 

Kaganse v Shover, 275 A.2d 855, 218 Pa.Super. 
287 

(5) Other statements, 

US.—Kelly v. Fulkerson, D.C Pa., 275 F.Supp 134, 
affd, C A., 394 F.2d 463 

The collateral source rule (ioes not 
mean that where an employer fortui¬ 
tously is also the tortfeasor that it 
should get credit under all circum¬ 
stances for the wages paid.*'^-* 

10.1. U S —Joyce v. U.S,, D.CPa,, 329 F.Supp. 1242, 
vac on oth, grds., C.A., 474 F.2d 215, 
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10.5. Colo.—C,J.S, cited in Kistler v. Halsey, 481 
P.2d 722, 724, 173 Colo. 540. 

Ky —Davidson v. Vogler, 507 S.W 2d 160. 

La.—Reeves v Gulf States Utilities Co., App., 327 
So.2d 671, writ dea, Sup., 330 So.2d 309, 311, 
N.M.—Trujillo v. Chavez, 417 P.2d 893, 76 N.M. 703. 
N.Y.—Carroll v. Roman Catholic Diocese of Rockville 
Centre. New York, 271 N.Y.S 2d 7, 26 A.D.2d 552, 
app. dism 220 N.E.2d 793, 18 N.Y.2d 708, 274 
N.Y,S.2d 144, affd 225 NE2d 217, 19 N.Y.2d 
658, 278 N,Y.S.2d 626. 

N.C.—Fisher v. Thpmpson. 275 S.E.2d 507, 50 N.C ' 
App 724. 
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§99(3) DAMAGES 

Page 1020 

Vt.—D’Archangelo v. Loyer, 215 A.2d 520, 125 Vt. 
325. 

In Louisiana 

(1) La.—Pepper v. Glover, App., 241 So.2d 269—- 

McMullen v. Millers Mut. Fire Ins. Co. of Tex., App., 

246 So.2d 702—Taft v. Gist, App., 293 So.2d 641. 

§ 100. Estoppel or Waiver Affecting 
Amount of Damages 

10.50 Mo.—C.JJS. quoted in Meyer v. Clark Oil Co., 
686 S.W.2d 836, 841. 

11. Ill.—ICems V. Engelke, 390 N.E.2d 859, 28 Ill. 
Dec. 500, 76 I11.2d 154, 4 A.L.R.4th 1. 

N.C.—Hartley v. Ballou, 209 S.E.2d 776, 286 N.C. 51. 

Belease 

R.I.—Augustine v. Langlais, 402 A.2d 1187, 121 R.I. 
802. 

§ 101. In General 
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14.50. U.S.—In re Plywood Co. of Pa.. C.A.Pa., 425 
F.2d 151. 

La.—Admiral Paint Cb. v. Goltzman, App,, 254 So.2d 
104, writ ref. 255 So.2d 772, 260 La. 289. 

N.Y.—^Tnick Rent-A-Center, Inc. v. Puritan Farms 
2nd, Inc., 361 N.E.2d 1015, 41 N.Y.2d 420, 393 
N.Y.S.2d 365. 

Tenn.—V. L. Nicholson Co. v. Transcon Inv. and Fi¬ 
nancial Ltd,. Inc., 595 S.W.2d 474. 

. Tex.—Stsk V. Parker, Civ.App., 469 S.W.2d 727, err. 
ref. no rev. err. 

15. U.S.—Associated Press v, J.B. Broadcasting of 
Baltimore, Limited, D.C.Md., 54 F.R.D. 563. 

Ark.—Davis v. Johnston, 479 S.W.2d 525, 251 Ark. 
1078. 

Cal.—California State Council of Carpenters v. Superior 
Court of Orange County, 89 CaI.Rptr, 625, 11 
CA.3d 144, stating fedei^ law. 

Conn.—Vines v. Orchard Hills, Inc,, 435 A 2d 1022, 
181 Conn. 501. 

D.C.—Frishman v. Stonebraker, D.C., 295 F.Supp. 974, 
afFd., C.A.. 408 F.2d 1269, 133 U.S.App.D.C. 66. 

Fla.—Crouch v. Williams, App„ 179 So.2d 117. 

Oa.—Georgia Ports Authority v. Norair Engineering 
Corp., 195 S.E.2d 199, 127 Ga.App. 864. 

Kan.—Unifield School Dist. No. 315, Thomas County 
v. DeWerff, 626 P.2d 1206, 6 Kan.App.2d 77. 

La.—Wendel v. Dij^on Real Estate Co„ App., 232 So.2d 
791, application den. 236 So.2d 29, 256 U. 249. 

Mich.—St. Paul. Fire & Marine Ins. Co, v. Guardian 
Alarm Co. of Michigan, 320 N.W.2d 244, 115 
Mich.App, 278. 

N.J.-EIlis V. Lionikis, 377 A.2d 1208, 152 NJ.Supcr. 
321, affd. 394 A.2d 116, 162 T^J.Super. 579. 

N.M.—American Institute of Marketing Systems, Inc. 
V. Keith, App., 487 P.2d 127, 82 N.M. 699. 

N.Y.—Jarro Bldg. Industries Corp. v, Schwartz, 281 
N.Y.S.2d 420. 54 Misc.2d 13—Beacon Plastic & 
Metal Products, Inc. v. Com Products Co., 293 
N,Y.S.2d 429, 57 Misc.2d 634-Rottkamp v. Eger, 
346 N.y.S.2d 120, 74 Misc.2d 858. 

Ohio—American Financial Leasing & Services Co. v. 
Miller. 322 N.E.2d 149, 41 Ohio App.2d 69. 

Tex.—Anderson Development Corp. v. Coastal States 
Crude Gathering ^ <20., Civ.App., 543 S.W.2d 402, 
err. ref. no rev. err. 

Wash.—Jenson v. Richens, 442 P.2d 636, 74 Wash.2d 
41—Ashley v. Unce, 493 P.2d 1242, 80 Wash.2d 
274, 62 A.L,R.3d 962. 

Unless it in effect provides for penalty, etc. 

Wash.—Northwest Collectors, Inc, v. Enders, 446 P.2d 
200, 74 Wash,2d 585. i 

Particular contracts ^thiii rule 

(3) Rental contract. 

N.Y—Morgan Services, Inc. v. Lavan Corp., 453 N.Y. 
S,2d 508, 89 A.D.Zd 798, dism, den. 447 N.E.2d 
,75, 58 N.Y.2d 861,460 N.Y.S.2d 527, mod. on oth, 
grds. and affd., 451 N.E.2d 480, 59 N.V.2d 796, 
464 N.Y.S.Zd 733. 
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15.5. U.S.—Zirinsky v. Sheehan, C.A,Minn., 413 F.2d 
481, cert. den. 90 S.Ct. 754, 396 U.S. 1059, 24 
L.Ed.2d 753. 

16. U.S.—Bruno v. Pepperidge Farm, Inc., D.C.Pa., 
256 F.Supp. 865. 

Conn.—Norwalk Door Closer Co, v. Eagle Lock & 
Screw Co,, 220 A.2d 263, 153 Conn. 681. 

Iowa—C.J.S. cited in Golden Sun Feeds, Inc. v. Clark, 
140 N.W,2d 158, 258 Iowa 678. 

N.Y.—Big Top Stores, Inc. v. Ardsley Toy Shoppe, 
Limited, 315 N.Y.S.2d 897, 64 Misc.2d 894, affd. 
318 N.Y.S.2d 924, 36 A.D.2d 582. 

Difficulty of determining damages as reason for 
provision 

(3) Other statements. 

N.Y.—Rubinstein v. Rubinstein, 244 N.E.2d 49, 23 
N.Y.2d 293, 296 N.y.S.2d 352. 

Essential elements listed 

Colo.—Niccoli V. Denver Burglar Alarm, Inc., App., 
490 P.2d 304—Oldis v. Grosse-Rhode, App., 528 
P.2d 944, 35 Colo.App. 46. 
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17. U.S.—Bruno v. Pepperidge Farm, Inc., D.C.Pa., 
256 F.Supp. 865. 

Conn.—Norwalk Door Closer Co. v. Eagle Lock & 
Screw Co., 220 A.2d 263, 153 Conn. 681. 

Mich.—St. Paul Fire & Marine Ins. Co. v. Guardian 
Alarm Co. of Michigan, 320 N.W.2d 244, 115 
Mich.App. 278. 

N.Y.—Nu Dimensions Figure Salons v. Becerra, 340 
N.Y.S.2d 268, 73 Misc.2d 140. 

19J. Iowa—CJJS. cited in Van Hosen v. Bankers 
Trust Co., 200 N.W.2d 504, 508. 

N.Y.—Truck Rent-A-Center, Inc. v. Puritan Farms 
2nd, Inc.. 361 N,E2d 1015, 41 N.Y.2d 420, 393 
N.Y.S.2d 365. 

19.10. Conn.—Norwalk Door Closer Co. v. Eagle 
Lock & Screw Co., 220 A.2d 263, 153 Conn. 681. 
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20. Ky.— CJS. cited in Coca-Cola Bottling Works, 
(Thomas) Inc. v. Hazard Coca-Cola Bottling 
Works, Inc., 450 S.W.2d 515, 519. 

21. U.S—Hicks v. Town of Hudson, C.A.Wyo., 390 
F.2d 84. 

Conn.—Norwalk Door Closer Co. v. Eagle Lock & 
Screw Co., 220 A.2d 263, 153 Conn. 681. 

Lipinski v. Columbus Plaza, Inc., Cir.A.D., 225 
A.2d 36, 4 Conn.Cir. 24, 

Fla.—Commercial Mechanical Co. v. State for Use and 
Benefit of American Air Filter Co., 260 So.2d 540, 

N.Y.—Fifty States Management Corp. v. Pioneer Auto 
Parks, Inc., 389 N.E.2d 113, 46 N.Y,2d 573, 415 
N.y,S.2d 800, rearg. den. 391 N.E.2d 1374, 47 
N,Y.2d 801, 418 N.Y.S.2d 1028. 

N.C.—Kriutton V. Cofteld, 160S.E2d 29, 273 N.C. 355. 

Or.—Sparks v. Green, 485 P.2d 400, 259 Or. 93. 

21.10. Or.—Harty v. Bye,' 483 P.2d 458, 258 Or. 398. 

Tex.—Brace v, Dante, Civ.App., 466 S.'W,2d 66. 

page 

23.5. Ill.—CJJS. cited in Donow v, Bbard Trustees 
of Southern Illinois University, 314 l<f.E2d 704, 
710, 21 Ill.App.3(l 139'-4XJJS. qupted at lenghh in 
First Nat. Bank & Trim Co. of Baitington v. 
Maas, 327 N.E2d 205, 209, 26 ni.AM).3d 733. 

CJS, quoted at length in Hanuhirig v. Murphy, 
404 N,E.2d 1026, 1031, 39 Ill.pcc. 435, 83 HI. 
App.3d 1130. 

24.30. La.—Burris v. (3ay, App., 324 So.2d 11, writ 
den., Sup., 326 So.Td 377. 

24,40. La.—Admiral Paint Co. v. Qbitzman, App., 
254 So.2d 104, writ wf 255 So.2d 772, 260 La. 
289. 
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24,50. U.S.—Pembroke v. Gulf Oil Corp., CA.La., 
454 F.2d 606. 


24.60. La.—^Thompson v. Bullock, App., 266 So.2(| 
892, writ ref. 240 So.2d 231, 256 La. 894. 

24.65. La.—TAC Amusement Co. v. Henry, App., 
238 So.2d 398. 

Particular contracts within rule 

(4) Sale of goods. 

Cal.—Feary v. Aaron Burglar Alarm, Inc., 108 Cal, 
Rptr. 242, 32 C.A.3d 553. 

24.80. Even though default is not arbitrary or 
capricious, etc. 

(2) Stipulated penalty not recoverable. 

La.—Ducuy v, Falguost, 83 So.2d 118, 228 La. 533. 

Kempff v. Morgan, App., 291 $o.2d 520. 

25. Cal.—Silva & Hill Const. Co. v. Employers’ Mut 
Liability Ins, Co., 97 CaI.Rptr. 498, 19 C.A.3d 
914. 
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44. Pre-payment penalty clause 

Cal.—Meyers v. Home Sav. and Loan Ass’n, 113 CaL 
Rptr, 358, 38 C.A.3d 544. 

45. N.C.—Brenner v. Little Red School House, Ltd, 
274 S.C.2d 206, 302 N.C. 207, 20 A.L.R.4th 295, 
app. after remand, 295 S.E.2d 607, 59 N.C.App, 
68, review den. 299 S.E.2d 220, 307 N.C. 468. 
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53.5. Cal—Greenbach Bros. Inc. v: Bums, 54 Cal 
Rptr. 143, 245 C.A.2d 767. 

54, Ala.—CJJ5. cited in Cook v. Brown, Civ.App, 
408 So.2d 143, 144, app. after remand 428 So.2d 
59. 

Ariz,—CJ jS. cited in Aztec Film Productions, Inc, v, 
Quinn, App., 569 P.2d 1366, 1368, 116 Ariz. 468. 

Ill—CJJ5. cited in Donow v. Board of Trustees of 
Southern Illinois University, 314 N.E2d 704, 711, 
21 Ill.App.3d 139. 

Or.—CJE. cited in Medak v. Hekimlan, 404 P.2d 203, 
206. 241 Or, 38. 

Pa,—Com., Dept, of Environmental Resources v. Hart¬ 
ford Acc. and Indem. Co., 396 A.2d 885, 40 Pa. 
Cmwlth. 133. 

Wash.—Mahoney v. Tingley, 529 P.2d 1068, 85 
Wash.2d 95. 
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54.5. U.S—Lange v. Farmers Federation Co-op, 
’Inc., D.C.N.C., 249 F.Supp. 544. 

In re Holiday Mart, Inc., Bkrtcy.Hawaii, 9 B,R 
99. 

Conn,—Zalonski v. McMahon, 220 A.2d 35, 3 Coim 
Cir. 533. 

54.10. U.S.—In re Plywood Co. of Pa., C.A.Pa., 4i5 
F.2d 151. 

Lange v. Fenners Federation Co-op., Inc., d.C 
N.C., 249 F.Supp. 544. 

Conn.—Zalonski v. McMahon, 220 A.2d 35, 3 Conn, 
Cir. 533. 

§ 102. Determinatian of Charadi^ 
of Stipulation 

page 1033 , 

62v50. U.S,—In rc United Merchants and Mfts./I»p» 
C.A.N.Y., 674 F,2d 134. 

Tex.—CJF.Si hlacldefeher sunutitary quoted in Brdo<Hr. 
Dante, 466 S.W.2d 66, 69. ^ - 

64. Or.-Harty 9. BJ«e, 483 P,2d 458, 258 Or. 

65. U.S.—Whitlock 4k Associates, Inc. v. Aiiron, C.A 
Kan., 383 P,24 72. 

Minn.—Frank v. Jansen, 226 'N,W.2d 739, 303 Mir» 

'■ ' " " 

. ' 

66. D.C.—Frishman v, Stohebrakbr, D.t3., ;|95 

ESupp, 974, afftL, CA., 408 F,2d 1269, m ^ 
App.8hC.66.'' ^ ^ ^ 

70. V. I^hiiithttr 4681*1:^ 
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74. N Y.—Meltzer v Old Furnace Development 
Corp., 254 N Y.S 2d 246, 44 Misc 2d 552 

77. U.S.—New York Life Ins Co v. G H.C Proper¬ 
ties, Ltd, D.CFla., 361 F.Supp 311. 

In re Oahu Cabinets, Ltd , Bkrtcy Hawaii, 12 
BR 160 

Fla.—Hutchison v. Tompkins, App, 240 So.2d 180, 
cert quashed. Sup, 259 So 2d 129—Demont v. 
Charlotte Associates, Inc, App., 286 So 2d 586 
Ga.—Henderson Few & Co. v. Rollins Communica¬ 
tions, Inc, 250 S.E.2d 830, 148 Ga.App. 139. 
Ind—Mandle v. Owens, 330 N.E 2d 362, 164 Ind.App 
607, transf den, Sup, 353 N.E.2d 465, 265 Ind. 
252 

Md—Traylor v. Grafton, 332 A.2d 651, 273 Md. 649 
Neb.—Abel Const. Co. v School Dist. of Seward, Se¬ 
ward County. 195 NW.2d 744, 188 Neb. 166 
N Y —Davidowitz v. Dixie Associates, 351 N.Y.S.2d 
34, 76 Misc.2d 554, mod. on oth. grds. 353 N.Y. 
S 2d 447, 44 A D.2d 535. 

Or.—C.J.S. cited in Medak v. Hekimian, 404 P.2d 203, 
206, 241 Or 38—Babler Bros, Inc. v. Hebener, 517 
- P 2d 653, 267 Or 414. 

S.D—Dave Gustafson & Co. v. State, 156 N.W.2d 185, 
83 S.D. 160. 

Wis.—McConnell v. L.C.L. Transit Co., 167 N.W.2d 
226, 42 Wis.2d 429. 

78. U S —Hungerford Const. Co. v. Florida Citrus 
Exposition, Inc., C.A.Fla., 410 F.2d 1229, cert, 
den. 90 S.Ct. 263, 267, 393 U.S. 928, 24 L.Ed.2d 
226. 

Ala.—Pasquale Food Co., Inc. v. L & H Intern. Airmo- 
tive, Inc., Civ., 283 So.2d 438, 51 Ala.App. 127, 
cert, den. 283 So.2d 448, 291 Ala. 795. 

Or—Chaffin v‘. Ramsey, 555 P.2d 459, 276 Or. 429. 
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79. Or.—Foster v. Peterson, 600 P.2d 490, 42 Or App. 
249. 

Right to liquidated damages 
Ark.—Phillips v. Ben M. Hogan Co., Inc., App., 594 
S W.2d 39, 267 Ark. 1104. 

Me.—Interstate Indus. Uniform Rental Service, Inc. v. 
Coun Pontiac, Inc., 355 A.2d 913. 

82. U.S.—Perthou v. Stewart, D.C.Or., 243 F.Supp. 
655—Frishman v, Stonebraker, D.C.D.C., 295 
F.Supp. 974, affd., CA., 408 F.2d 1269, 133 U.S. 
App.D.C. 66. 

N.Y.—Fairfield Lease Corp. v. MarsI Dress ^rp, 303 
N.Y.S.2d 179, 60 Misc.2d 363. 

Wash.—Brower Co. v. Garrison, 468 P.2d 469, 2 Wash. 
App. 424. 

83, Oa,—Southeastern Land Fund, Inc. v. Real Estate 
World, Inc., 227 S.E.2d 340, 237 Ga. 227. 

Me.—Dairy Farm Leasing Co., Inc. v. Hartley, 395 
A.2d 1135. 

Md.—Goldman v. Connecticut General Life Ins. Co., 
248 A 2d 154, 251 Md. 575. 

N.D,—C.J.S. quoted at length in Hofer v. W. M Scott 
Livestock Co., 201 N.W.2d 410, 415 
Tex —Scudock v, Lovvom, Civ.App., 410 S.W.2d 525. 
Liquidated damages not implied 
N Y.—People v Condor of Americas, Inc., 252 N.Y 
S2d 619, 43 Misc.2d 899, affd. 258 N.Y.S,2d 338, 
23 A.D.2d 822—Rottkamp v. Eger, 346 N.Y.S.2d 
120, 74 Misc 2d 858. 
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86, U.S.—Rockwood & Co. v. Adams, C.A.Colo., 486 
F.2d no. 

Ill.—Heckmann v. Mid States Development Co., 207 
N.E 2d 715, 60 Ill.App2d 113—Covington v. Shaf¬ 
fer, 224 N E,2d 26, 80 IU.App,2d 164. 

N.D.—C.J.S. quoted at length in Hofer v. W. M Scott 
Livestock Co., 201 N.W.2d 410, 415. 

Wash.—Brower Co. v. Garrison, 468 P.2d 469, 2 Wash. 
App. 424. 

87. U.S.—Southwest Engineering Co. v. U.S., C.A. 
Mo., 341 F.2d 998, cert. den. 86 S.Ct. 45, 382 U.S. 
819, 15 L.Ed.2d 66. 


Me—Dairy Farm Leasing Co, Inc v Hartley, 395 
A 2d 1135. 

Or.—Medak v Hekimian, 404 P 2d'203, 241 Or. 38— 
Wnght v Schutt Const. Co, 500 P.2d 1045, 292 
Or. 619, 69 A.L.R.3d 1260. 

89. Or—Medak v. Hekimian, 404 P.2d 203, 241 Or 
38—Wright v. Schutt Const. Co., 500 P,2d 1045, 
262 Or 619, 69 A.LR3d 1260 

§ 103. -Intent of Parties 
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92. U.S—Games v Jones, CA.Mo., 486 F2d 39, 
cert den. 94 S.Ct. 1418, 415 U S. 919, 39 L.Ed.2d 
474. 

Bruno v Peppendge Farm, Inc, DC.Pa., 256 
F.Supp. 865 

Cal.—Zurich Ins. Co v. Kings Industries, Inc., 63 
Cal Rptr. 585, 255 C.A.2d 919. 

Fla.—Refram v. Porter, App., 343 So.2d 1343. 

Ga.—Southeastern Land Fund, Inc. v Real Estate 
World. Inc., 227 S.E2d 340, 237 Ga 111. 

Ind—Melfi v. Griscer Industries, Inc., 231 N.E.2d 54, 
141 Ind.App. 607 

Pa.—Evans Equipment Corp v Sharpsville Borough, 37 
D. & C.2d 489. 

S.D.—C.J.S. cited in Walter Motor Truck Co. v. State 
By and Trhough Dept of Transp., 292 N.W 2d 321, 
324. 
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93. U.S —Rockwood & Co. v. Adams, C.A.Colo., 486 

F 2 d no. 

Colo.—Cames v. Arapahoe Vending, Inc., App., 487 
P.2d 593—Peerless Enterpnses, Inc. v TNT., 
Inc, App., 511 P.2d 538—Sorenson v. Connelly, 
536 P.2d 328, 36 Colo.App. 168. 

Conn.—Zalonski v. McMahon, 220 A 2d 35, 3 Conn. 
Cir. 533. 

Ga.—Real Estate World, Inc. v Southeastern Land 
Fund, Inc., 224 S E.2d 747, 137 Ga.App. 771, affd. 
in part, revd in part on oth. grds. 227 S.E.2d 340, 
237 Ga. 227. 

Wis—Montz V. Broadfoot, 151 N.W.2d 142, 35 Wis.2d 
343. 

94, U.S.—Connelly v Zee, D.C Virgin Islands, 366 
F.Supp. 1229. 

97.10. Tex.—Loggins Const. Co v. Stephen F. Austin 
State University Bd. or Regents, Civ App., 543 
S W.2d 682, err. ref. no rev. err. 
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99. N.Y.—^Nu Ehmensions Figure Salons v. Becerra, 
340 N.Y.S.2d 268, 73 Misc.2d 140. 

99.5. Intent to operate in lieu of perfomance 

U.S.—Grumman Flexible Corp v. City of Long Beach, 
D.C N.Y., 505 F.Supp. 623. 

1. U.S.—Connelly v. Zee, D.C.Virgin Islands, 366 
F.Supp. 1229. 

Colo.—Niccoli v. Denver Burglar Alarm, Inc., App., 
490 P.2d 304. 

Tex.—Scurlock v. Lowom, Civ.App., 410 S.W.2d 525. 
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6. Wis.—McConnell v. L.C.L. Transit Co., 167 
N W.2d 226, 42 Wis.2d 429. 

§ 104. -Form and Language of 

Provision in General 

8. U.S.—Connelly v, Zee, D.C Virgin Islands, 366 
F.Supp. 1229—Mobil Oil Corp. v. Tennessee Val. 
Authority, D.C.Ala., 387 F.Supp. 498. 

Colo.—Connell v. Sun Oil Co., 596 P.2d 1215, 42 
Colo.App. 311, app. after remand 655 P.2d 426. 

Mo.—Sides Const. Co. v. City of Scott City, App., 581 
S.W.2d 443, 12 A.L.R.4th 884 

N.Y.—Jarro Bldg. Industries Corp. v, Schwartz, 281 
N.Y.S.2d 420, 54 Misc 2d 13. 

Pa.—Com., Dept, of Environmental Resources v. Hart- 
food Acc and Indem. Co., 396 A.2d 885, 40 
Pa.Cmwlth. 133. 
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Contracts construed 

(3) Other contracts 

Cal.—Horowitz v Noble, 144 Cal.Rptr 710, 79 CA 3d 

120 . 

D.C.—International Distributing Co., Inc v. American 
Dist. Tel. Co, DC., 385 F.Supp. 871. 

Error committed 

Wyo.—Murray First Thrift & Loan Co. v N-C Paving, 
576 P 2d 455. 

9. Anz.—Aztec Film Productions, Inc v. Quinn, 
App., 569 P2d 1366, 116 Anz 468. 

Colo.—Grooms v Rice, 429 P.2d 298, 163 Colo. 234. 

Kan—White Lakes Shopping Center, Inc. v Jefferson 
Standard Life Ins Co, 490 P.2d 609, 208 Kan 
121 . 
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9.5. U.S —Rockwood & Co. v. Adams, C A.Colo, 
486 F 2d 110 

Tenn.—Testerman v Home Beneficial Life Ins Co., 
App., 524 S.W.2d 664, 93 A.L R3d 1147. 

§ 105. -Use of Particular Words 

or Terms 

12. U.S.—United Order of Am Bncklayers and Stone 
Masons Union No. 21 v. Thorleif Larsen & Son, 
Inc, C.A.m., 519 F.2d 331. 

Ala —McClure v Daniel, Civ.App., 233 So.2d 500, 45 
Ala App 558. 

Colo.—Sorenson v Connelly, 536 P.2d 328, 36 Colo 
App. 168 

Conn.—Zalonski v. McMahon, 220 A.2d 35, 3 Conn. 
Cir. 533. 

Ga—Real Estate World, Inc, v Southeastern Land 
Fund, Inc., 224 S.E.2d 747, 137 Ga.App. 771, affd 
in part, revd, in part on oth grds. 227 S.E.2d 340, 
237 Ga. 227. 

Ill.—M.I.G. Investments, Inc. v. Marsala, 414 N.E 2d 
1381, 47 Ill.Dec. 265, 92 Ill.App3d 400. ' 

Iowa—Engel v. Vernon, 215 N.W.2d 506. 

Me.—Dairy Farm Leasing Co., Inc v Hartley, 395 
A.2d 1135. 

Md.—Traylor v. Grafton, 332 A.2d 651, 273 Md. 649. 

NY.—Truck Rent-A-Center, Inc. v. Puntan Farms 
2nd, Inc., 361 N E.2d 1015, 41 N.Y.2d 420, 393 
N,Y.S.2d 365. 

N.D.—Bowbells Public School Dist. No. 14, Bowbells, 

V. Walker, 231 N.W.2d 173. 

Or.—I^yton Mfg. Co. v, Dulien Steel, Inc., 560 P.2d 
1058, 277 Or. 343. 
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15. U.S.—Connelly v Zee, D.C Virgin Islands, 366 
F.Supp. 1229. 

Md.—Goldman v Connecticut General Life Ins. Co., 
248 A.2d 154, 251 Md 575 

17. Or.—Oregon State Highway Commission v. De- 
Long Corp., 495 P.2d 1215, 9 Or.App 550, cert, 
den 93 S.Ct. 2142, 411 U.S. 965, 36 L.Ed.2d 684, 
reh. den. 93 SCt 2771, 412 US 944, 37 L.Ed.2d 
405. 

18.5. N.Y.—Meltzer v. Old Furnace Development 
Corp., 254 N.Y.S.2d 246, 44 Mtsc.2d 552. 

Pa.—Wedner v. Fidelity Sec Systems, Inc., 307 A.2d 
429, 228 Pa.Super. 67. 

19. Mo.—Berger v. McBnde & Son Builders, Inc., 
App., 447 S.W.2d 18. 

22. U.S.—Young Associates, Inc. v. U.S, 471 F2d 
618, 200 Ct.CI. 438. 

Cal —Hellbaum v. Lytton Sav. & Loan Ass’n of North¬ 
ern California, 79 Cal.Rptr. 9, 274 C.A.2d 456, 

S.D.—C.J.S. cited in Walter Motor Truck Co v. State, 
By and Through Dept, of Transp., 292 N.W 2d 
321, 324. 
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24. Ark —Reed v. Wright, App,, 603 S.W.2d 422, 270 
Ark. 45. 

33. U.S.—Bradford v. New York Times Co., C.A, 
N.Y., 501 F.2d 51. 
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§ 106. -Stipulations against De¬ 

lay in Performance 

page 1045 

39. U.S.—E. C, Ernst, Inc. v. Manhattan Const. Co. 
of Texas, D.C.Ala., 387 F.Supp. 1001, affd. in 
part, revd. in part on oth. grds., remd. in part 
CA., 551 F.2d 1026, reh. den. in part, gr. in part 
559 R2d 268, cert. den. 98 S.Q. 1246, 434 U.S. 
1067, 55 L,Ed.2d 769. 

Stipulations held liquidated damages 

(2) Mass.—City of Boston v. New England Sales & 
Mfg. Corp., 438 N.E.2d 68, 386 Mass. 820. 

40. Stipulations held penalties 

(3) Other matters. 

U.S.—Hellenic Lines, Ltd. v. Embassy of Pakistan, 

C. A.N.Y., 467 F.2d 1150—S.O.G.—San Ore-Gard- 
ner v. Missouri Pac. R. Co., C.A.Ark., 658 F.2d 
562. 

Ind.—Skendzcl v. Marshall, 301 N.E.2d 641, 261 Ind. 
226, cert. den. 94 S.Q. 1421, 415 U.S. 921, 39 
L.Ed.2d 476, app. after remand, Sup., 339 N.E.2d 
57, 264 Ind. 77. 

Czeck V. Van Helsland, 241 N.E.2d 272, 143 
lnd.App. 460. 

40,5. Ga,—Georgia Ports Authority v. Norair Engi¬ 
neering Corp., 195 S.E.2d 199, 127 Ga.App. 864. 

Exce^ive sum 

U. S.—Barnes v. Sind, D.C.Md., 223 F.Supp. 572, re¬ 

mand., C.A., 341 F.2d 676, reh. den. 347 F.2d 324, 
cert den. 86 S.Q. 183, 382 U.S. 891, 15 L.Ed.2d 
149. 

42. U.S.—Dahlstrom Corp. v. State Highway Com¬ 
mission of State of Miss., CA.Miss., 590 F.2d 614. 

In re Phoenix Restoration Specialists,. Inc., 
Bkrtcy.Mass., 14 B.R. 115. 

Cal.—Westinghouse Elec. Corp, v. Los Angeles County, 
181 Cal.Rptr. 332, , 129 CA.3d 771. 

La.—Southern Const. Co. v. Housing Authority of City 
of Opelousas, 197 so.2d 628, 250 La, 569, 

Nev.—Spinella v. B-Neva Inc., 580 P.2d 945, 94 Nev, 
373. 
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43. Neb.—Abel Const, Co. v. School Dist. of Seward, 
Seward County, 195 N,W.2d 744, 188 Neb. 166. 

44. Colo.—Medema Homes, Inc. v. Lynn, 647 P.2d 
664. 

S.D.—Dave Gustafson & Co. v. State, 156 N,W.2d 185, 
83 S.D. 160. 

45. Since the publication of Corpus Juris 

A statement in the case of Fitzgerald v. City of 
Huron, 199 N.W. 775, 47 S.D. 533, to the effect that 
dama^ for delay in performing a paving contract are 
not difficult to ascertain, has been overruled, the court 
holding that danu^ to a city, traveling public and 
abutting own^ caused by delay in performing a paving 
contract would be extremely difficult if not impossible to 
ascertain, and that a provision in such -contract for 
retention of specific sum from contractor for each and 
every day of delay is not void,—Dave Gustafson & Co. 

V. State, 156 N,W.2d 185, 83 S.P. 160. 

46. Ark.-Lane v. Pfeifer, 568 S.W.2d 212, Z64 Ark. 
162. 
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49. U.S.—Bethlehem Steel Co. v. City of Chicago, 

D, C.I11., 234 F.Supp. 726, affd., C.A., 350 F.2d 
649. 

La.—Cerdes v. Wright, App. 1 Cir., 408 So.2d 926, writ 
den.. Sup.. 412 So,2d 11U. 

Neb.—Abel Const. Co. v. School Dist. of Seward, Se¬ 
ward County, 195 N,W.2d 744, 188 Neb. 166. 
Or.—Oregon State Highway Commission v. DeLong 
Corp,, 495 P.2d 1215, cert. den. 93 S.Ct. 2142, 411 
U.S. 965, 36 L.Ed.2d 684, reh. den. 93 S.Ct. 2771, 
412 U,$. 944, 37 L.Ed.2d 405. 

50, Mont.—Morgen & Oswood Const, Co., Inc. v. Big 
Sky of Montana, Inc., 557 P.2d 1017, 171 Mont. 
268. 


§ 107. -Difficulty of Measuring 

Damages 
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56. U.S.—Jones v. Dickens, C.A.N.M., 394 F.2d 233 
—Rockwood & Co. v. Adams, C.A.Colo., 486 
F.2d 110. 

Fla.—Refram v. Porter, App., 343 So.2d 1343. 

Me.—Dairy Farm Leasing Co., Inc. v. Hartley, 395 
A.2d 1135. 

N.Y.—Jarro Bldg. Industries, Corp. v. Schwartz, 281 
N.Y.S.2d 420, 54 Misc.2d 13. 

Okl.—Waggoner v. Johnston, 408 P.2d 761. 

Pa.—Ebright v. Shutter, 386 A.2d 66, 254 Pa.Super. 
509. 

57. U.S.—Southwest Engineering Co. v. U.S., C.A. 
Mo., 341 F.2d 998, cert. den. 86 S.Ct. 45, 382 U.S. 
819, 15 L.Ed.2d 66. 

Me.—Dairy Farm Leasing Co., Inc. v. Hartley, 395 
A.2d 1135. 

N.J.—Spialter v. Testa, 392 A.2d 1265, 162 N.J.Super. 

421, affd. 408 A.2d 444, 171 N.J.Super. 181, 

Or.—Chaffin v. Ramsey, 555 P.2d 459, 276 Or. 429— 
Layton Mfg. Co. v. Dulien Steel, Inc., 560 P.2d 
1058, 277 Or. 343. 

58. U.S.—Hicks v. Town of Hudson,' C.A.Wyo., 390 
F.2d 84—Wilson v. Clarke, C.A.Mass., 470 F.2d 
1218—In re United Merchants and Mfrs., Inc., 
C.A.N.Y., 674 F.2d 134. 

Cal.—Fox v. Federated Dept. Stores, Inc., 156 Cal.Rptr. 
893, 94 C.A.3d 867. 

Fla.—Hutchison v. Tompkins, 259 So.2d 129. 

Ill.—M.LG. Investments, Inc. v. Marsala, 414 N.E2d 
1381, 47 ElDec. 265, 92 ni.App.3d 400. 

Ind.—ZaJewski v. Simpson, Ajp., 435 N.E.2d 74. 

Kan.—^Unified School Dist. No. 315, Thomas County v. 

DeWerff, 626 P.2d 1206, 6 Kan.App.2d 77, 

Md.—Goldman v. Connecdcut General Life Ins. Co., 
248 A.2d 154, 251 Md. 575. 

N.Y.—Truck Rent-A'Cmter, Inc. v. Puritan Farms 
2nd, Inc., 361 N.E,2d 1015, 41 N.Y.2d 420, 393 
N.Y,S,2d 365.. 

Ohio—American'Fitiancial Leasing Sc Seryic« Co. v. 

Miller, 322 N.E.2d 149, 41 Ohio App.2d 69. 

Okl.—Waggoner v. Johnston, 408 P.2d 761. 

Or.—Foster v. Peterson, 600 P.2d 490,42 Or.App. 249. 
S.D.—Dave Gustafson & Co. v. State, 156 N.W.2d 185, 
83 S.D. 160. 

Tex.—Blakeway v. National Credit Corp., Civ.App., 
439 S.W.2d 155, err. ref. nO rev. err. 

Utah—Robbins v. Fmlay, 645 P.2d 623. 

Wis.—United Leasing Sc Financial Services, Inc., v. R.F. 
Optical, Inc., App., 309 N.W.2d 23, 103 Wis2d 
488. 

59. Cal.—Greenbach Bros. Inc.-v. Bums, 54 Cal.Rptr. 
143, 245 CA.2d 767. 

Colo.—Grooms v. Rice, 429 P.2d 298, 163 Colo. 234, 
Fla.—Hutchi8C|n v. Tompkins, App., 240 So.2d 180, 
cert, quashed, Sup., 259 So.2d 129-r-Carol Manage¬ 
ment Co. V. ^rihg Industries, App., 257 So.2d 270. 
Ga.—Concrete Matoials of Georgia, Inc. v. Smith & 
Plaster Co. of Georgia 195 S.E.2d 219, 127 Ga. 
App. 817. 

Kan.—Unified School Dist. No. 315, Thomas County v. 

DeWerff, 626 P.2d 1206, 6 Kan.App.2d 77. 
Mass.-rCJJS^ cited , in Seemity Safety Corp. v. Kuz- 
nicki, 21? N-F2d 866, 867, 350 J^ass. 157. 

Or.-Harty v, Bye, 483 P.2d 458, 258 Or- 398. 

Tenn.—Wilson v, Dcaly, 434 S.W.2d,835, 222 Tenn. 
196.> 

Tex.—American Nat. Ins. Co. y,> Tri-Cities Const., Inc., 
Civ.App., 551 S.W.2d 106. 

Prorisions for stipulated amounts held penalties 

<5) Other contracts. 

U.S.—Kealy v. Harter, CA-Nebl, 682 F.2d 198. 

Cal.—Bchrendt v. Abraham, 49 Cal.Rptr. 292, 410 P.2d 
828, 64 C2d 182. 

Fla.—South Florida Regional Planning Council v. 
Board of County Com'rs of Pahn Beacli County, 
App., 372 So.2d 1142. 


Ga.—Thorne v. Lee Timber Products, Inc., 279 S.E.2d 
521, 158 Ga.App. 226. 

Ill.—Hamming v. Murphy, 404 N.E.2d 1026, 39 Ill.Dec. 
435, 83 m.App.3d 1130. 

Tex.—Freeman v. Shannon Const., Inc., Civ.App., 560 
S.W.2d 732, err. ref. no rev. err. 

Provision not limit on damages 
Or.—Adair Homes, Inc. v. Jarrell, 650 P.2d 180, 59 
Or.App. 80. 
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61. U.S.—Siletz Trucking Co. v. Alaska Intern. Trad¬ 
ing Co., C.A.Or., 467 F.2d 961—Hellenic Lines, 
Ltd. V. Embassy of Pakistan, C.A.N.Y., 467 F.2(l 
1150. 

Bruno v. Pepperidge Farm, Inc., D.C.Pa., 256 
F.Supp. 865—Southern Roofing & Petroleum Co. 
v. Aetna Ins. Co., D.C.Tcnn., 293 F.Supp. 725— 
Twentieth Century-Fox Film Corp. v. Woods 
Amusement Corp., D.C.Ill., 304 F.Supp. 23. 

In re Holiday Mart, Inc., Bkrtcy.Hawaii, 9 B.R. 
99. 

Ala.—Otinger v. Water Works and Sanitary Sewer Bd., 
177 So.2d 320, 278 Ala. 213. 

Cal.—Greenbach Bros. Inc. v. Bums, 54 Cal.Rptr. 143, 
245 C.A.2d 767—Bilardi Const., Inc. v. Spencer, 86 
Cal.Rptr. 406, 6 CA.3d 771—Silva & Hill Const. 
Co. V. Employers’ Mut. Liability Ins. Co., 97 Cal 
Rptr. 498, 19 C.A.3d 914. 

Colo.—Carnes v. Arapahoe Vending, Inc., App., 487 
, P.2d 593—Austin v. Orange, App,, 528 P,2d 959. 
Conn.—Zalonski v. McMahon, 220 A.2d 35, 3 Conn. 
Cir. 533. 

Fla.—Fisch v. Radoff, App., 353 So.2d 160. 

Ga.—Shannon Co., Inc, v. Heneveld, 227 S.E.2d 412 
138 Ga.App. 756. 

Iowa—Golden Sun Feeds, Inc. v. Clark, 140 N.W.2d 
158, 258 Iowa 678. 

Kan.—Unified School Dist. No. 315, Thomas County v. 

DeWerff, 626 P.2d 1206, 6 Kan.App.2d 77. 

Ky.—Robert F. Simmons and Associates V. Urban R^ 
newal and Cdnununity Development Agency of 
Louisville, 497 S.W.2d 705. 

Md.—Traylor v. Grafton, 332 A.2d 651, 273 Md. 649, 
stating Pennsylvania law. 

N.H.—Liberty v. Bourque Shoe Co., 208 A.2d 665, 106 
N.H, 162. 

NJ.—Barr & Sems, Inc. of Cherry Hill, NJ v. Cherry 
Hill Center, Inc., 217 A,2d 631, 90 N.J.Super. 358. 
N.Y.—Associated General Contractors, New York State 
Chapter, Inc. v. Savin Bros., Inc,, 356 N.Y.S.2d 
374. 45 A.D.2d 136, affd. 335 N.E.2d 859, 36 
N.Y.2d 957, 373 N.Y.S.2d 555. 

Okk—Massey v. Love, 478 P.2d 948. 

Or.—Medak v. Hckimian, 404 P.2d 203, 241 Or. 38- 
Wchcr V. Anspach, 473 P.2d 1011, 256 Or. 479. 
S.D.—Dave Gustaftoti & Co. v, Stotc, 156 N.W.2d 185, 
83,S.D, 160. 

Tex.—Brace v. Dante, Civ.Ai)p,, 46s6 S.W,2d 66—Tri- 
Qties Const,, Inc, ,v^wAm«W Nat. Ins. Co., Civ. 
App., 523 S.WJM 4l6s»'a|)p. after remand, 551. 
S.W.2d 106. 

Wash,—^Brower Co, V. Garrison, 468 P.2d 4^, 2 Wash. 
App. 424, ' ' ! ' 

ProvisiOBS held lor liquidated dimumi^f 
(8) U.S.-nrennie-0 Foods,: Ine. v. U.S., 580 F.2d 400, 
217 a.a 314. 

Colo.—O’Hara Group Denver, JLtd. v. Marcor Housing 
Systems, Inc., 595 P.2d 679, 197 Colo. 530. 

Fla.—Hooper v, Breneman, App. 5 Dist., 417 SoJ2d 
315. 

Ga.—Gibson v. Sheriff, 271 S.E2d 710, 155 
578. ' " ■' 

Md.—Goldman v, Connecticut General Ufo Insl Co., 
248 A.2d 154, 251 Md. 57^, ' * ^ ^ 

N.D.-Bowbelh Public School i»st. r4, BdwbcBs, 
V. Walker. 231 N.W,2d 173. ’ ^ ^ 

Or.—Dean Vincent, Inc. v. Chef Joe’s luc., i54^ P.2d 
146, 273 Or, 814. r ,, v ^ 

S.D.-Waner Truck €6: V' SftUc and 

Through Depti. of Tran^‘^Z92 m 
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Tex —Blakeway v NaUona! Credit Corp , Civ App., 
439 S,W.2d 155, err ref. no rev err 

Purpose 

Tex—Anderson Development Corp. v. Coastal States 
Crude Gathering Co, Civ.App, 543 S.W,2d 402, 
err. ref no rev err. 
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62. Ark —Breeden Dodge, Inc v Acme Indus Laun¬ 
dry, Inc., App, 601 S.W 2d 239, 269 Ark. 837 

65. Ga—Thorne v. Lee Timber Products, Inc, 279 
SE2d 521, 158 Ga App. 226 

66. Okl —Waggoner v. Johnston, 408 P 2d 761 

67.5. Or —Fishermen’s Marketing Ass’n, Inc. v Wil¬ 
son, 566 P 2d 897, 279 Or. 259. 

68. Cal —Grtenbdch Bros Inc, v. Bums, 54 Cal.Rptr. 
143, 245 CA.2d 767 

71. Ark.—Phillips V, Ben M Hogan Co., Inc., App, 
594 S.W.2d 39, 267 Ark. 1104 

N D —Bowbells Public School Dist No. 14, Bowbells v 
Walker, 231 NW.2d 173. 

Okl.—Waggoner v. Johnston, 408 P.2d 761 

§ log, -Reasonableness of Pro¬ 

vision 
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72. U.S.—E. C. Ernst, Inc. v. Manhattan Const. Co. 
of Texas, C.A Ala, 551 F.2d 1026, reh. in part, gr 
m part 559 F.2d 268, cert. den. 98 S Ct. 1246, 434 

U.S 1067, 55 L.Fxl.2d 769. 

Cal—Fox V Federated Dept Stores, Inc., 156 Cal.Rptr. 
893, 94 C.A.3d 867. 

Fla,—Refram v. Portei, App., 343 So 2d 1343 

Idaho—Thompson v Fairchild, 468 P.2d 316, 93 Idaho 
584. 

Ind,—Melfi v, Griscer Industries, Inc., App., 231 
N E.2d 54, 141 Ind.App. 607. 

Iowa—Engel v. Vernon, 215 N.W2d 506 

Ky.—Uncle George Orphans Home, Inc, v. Landrum, 
App., 551 S.W.2d 582. 

La.—Jordan v. Weber, App., 388 So.2d 812. 

Me.—Dairy Farm Leasing Co., Inc. v. Hartley, 395 
A.2d 1135. 

Md.—Goldman v, Connecticut General Life Ins. Co, 
248 A 2d 154, 251 Md. 575 

Tenn.—Testerman v. Home Beneficial Life Ins. Co, 
App., 524 S.W.2d 664, 93 A.LR.3d 1147 

Tex.—American Nat. Ins. Co. v. Tri-Cities Const, Inc., 
Civ.App., 551 S.W,2d 106. 

Wash.—Brower Co. v. Garrison, 468 P.2d 469, 2 Wash. 
App. 424, 

Wis.~-CJ.S. quoted at length in McConnell v. L.C.L. 
Transit Co., 167 N.W.2d 226, 230,42 Wis.2d 429— 
Northwestern Motor Car, Inc. v. Pope, 187 
N.W.2d 2W, 51 Wis.2d 292. 

Test 

N.J.—Barr & Sons, Inc. of Cherry Hill, N J. v. Cherry 
Hill Center, Inc., 217 A.2d 631, 90 N.J.Super 358. 

Compiilsioii or adhesion 

Kan —Unified School Dist No. 315, Thomas County v 
DeWertT, 626 P 2d 1206, 6 KanApp.Zd 77 

73. U.S.-”-Whitlock & Associates, Inc v. Aaron, C.A 
K-an., 383 F.2d 72, applying Texas. Law—Jones v. 
Dickens, C.A.N.M., 394 F,2d 233—Rockwood & 
Co. V Adams, C A.Colo., 486 F,2d 110. 

Colo.—Carnes v. Arapahoe Vending, Inc, App, 487 
P 2d 593. 

N.Y.—Meitzer v Old Furnace Development Corp., 254 
N.Y.S.2d 246, 44 Misc 2d 552. 

Ohio—Blount V. Smith, 231 N.E.2d 301, 12 Ohio St.2d 
41 

Okl,—B & B Lines, Inc. v. Ryan Freight Lines, Inc., 
App., 601 P.2d 1207. 

Or.—Weber v. Anspach, 473 P.2d 1011, 256 Or. 479- 
Babler Bros., Inc. v. Hebener, 317 P.2d 653, 267 
Or. 414. 

745. Cal—California State Council of Carpenters v, 
Superior Court of Orange County, 89 Cal Rptr. 
625, 11 C.A.3d 144. 


Utah—Double D Amusement Co, v Hawkins, 438 P 2d 
811, 20 Utah 2d 395. 

74.10. N.y.—Nu Dimensions Figure Salons v Becer* 
ra, 340 N Y.S2d 268, 73 Misc.2d 140. 

Tex —Tri-Cities Const., Inc. v. American Nat Ins. Co , 
Civ App., 523 S.W,2d 426, app after remand, 551 
S.W.2d 106 

Wash—Pettet v. Wonders, 599 P2d 1297, 23 Wash. 
App. 795. 

Employment contract 

US—Wilson v. Clarke, C A Mass., 470 F.2d 1218. 
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75. U.S.—Southwest Engineering Co. v. U.S., CA 
Mo , 341 F.2d 998, cert den 86 S Ct. 45, 382 U.S. 
819, 15 LEd.2d 66—In re Plywood Co. of Pa., 
CA.Pa., 425 F-2d 151—Siletz Trucking Co v 
Alaska Intern, Trading Co, C.A Or, 467 F.2d 
961—Young Associates, Inc. v US., 47! F2d 
618, 200 Ct Cl. 438 

Bruno v. Pepperidge Farm, Inc., D C Pa, 256 
F.Supp. 865—Southern Roofing & Petroleum Co 
V Aetna Ins, Co., DC.Tenn, 293 FSupp 725— 
Twentieth Century-Fox Film Corp. v. Woods 
Amusement Corp, DC III, 304 F.Supp. 23. 

Cal—Greenbach Bros. Inc. v. Bums, 54 Cal.Rptr. 143, 
245 C.A.2d 767, 

Colo.—Peerless Enterprises, Inc, v T.N.T., Inc, App., 
511 P 2d 538—Jobe v. Writer Corp., 526 P 2d 151, 
34 Coio.App 240—Sorenson v Connelly, 536 P.2d 
328, 36 Colo App 168. 

Fla—^Valenti v. Coral Reef Shopping Center, Inc, 
App., 316 So.2d 589. 

Ill—Hayden v. Keepper-Nagel, Inc, 379 N.£.2d 116, 
19 IllDec 601, 62 IlI.App.3d 828. 

Ind-Czeck v Van Helsland, 241 NE.2d 272, 143 
Ind.App, 460. 

Ky.—Robert F, Simmons and Associates v Urban Re¬ 
newal and Community Development Agency of 
LouisiviIIe, 497 S.W.2d 705. 

La.—Globe Plumbing, Heating & Air Conditioning Co 

V. Roussel-Hart Contractors, App , 354 So 2d 1055, 
writ den., Sup., 356 So.2d 433. 

Me.—Dairy Farm Leasing Co., Inc v. Hartley, 395 
A.2d 1135. 

Md.—Massachusetts Indem. & Life Ins. Co. v. Dresser, 
306 A.2d 213, 269 Md. 364. 

N.Y.—City of Rye v. Public Service Mut. Ins, Co, 315 
N.E.2d 458, 34 N.Y 2d 470, 358 N,Y.S.2d 391. 

N.D.—Bowbells Public School Dist. No. 14, Bowbells v. 
Walker, 231 N.W.2d 173. 

Or.—Layton Mfg. Co. v. Dulien Steel Inc., 560 P.2d 
' 1058, 277 Or. 343. 

Tenn.—Hasden v. McGinnis, 387 SW.2d 631, 54 Tenn. 
App. 39. 

Tex.—Mayhall v. Proskowetz, Civ.App., 537 SW.2d 
320, err. ref. no rev. err. 

W.Va.—Wetzel County Sav, & Loan Co. v Stem Bros, 
Inc., 195 SE.2d 732, 156 WVa 693. 

Illegal liquidated damages 

Cal—Clermont v. Secured Inv. Corp,, 102 Cal.Rptr. 
340, 25 C.A.3d 766. 

76. N.Y.—Truck Rent-A-Center, Inc. v Puritan 
Farms 2nd, Inc.. 361 N.E.2d 1015, 41 N.y.2d 420, 
393 N Y.S 2d 365. 

Tex—Loggins Const. Co. v. Stephen F. Austin State 
University Bd. of Regents, Civ.App., 543 S.W.2d 
682, err ref. no rev. err, 

Utah—Robbins v Finlay, 645 P 2d 623. 

77. Ind,—Czeck v. Van Helsland, App., 241 N.E2d 
272, 143 Ind.App. 460. 

Iowa—Golden Sun Feeds, Inc. v. Clark, 140 N W.2d 
158, 258 Iowa 678. 

Utah—Walker v Rocky Mountain Recreation Corp., 
508 P.2d 538, 29 Utah 2d 274. 

78. U.S.—Hicks v. Town of Hudson, C.A.Wyo., 390 
F.2d 84. 

Ala.—Poughkeepsie Sav. Bank v. Highland Terrace 
Apartments, 352 So 2d 1108. 

Colo.—Swarman Bldg Co. v. DeGette, App,, 485 P,2d 
917. 
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Conn.—Zalonski v McMahon, 220 A.2d 35, 5 Conn 
Or 533 

DC.— Stone Heating & Ventilating Co v Anacostia 
Leasing Corp., App, 256 A 2<1 923 

Ga—Sanders v. Carney, 164 S W 2d 856, 118 Ga App. 
576 

Ind—Melfi v. Gmcer Industries, Inc, 23! N.E2d 54, 
141 Ind.App. 607 

Md.—Traylor v. Grafton, 332 A.2d 651, 27o Md. 649, 
stating both Maryland and Pennsylvania law. 

Mo.—Intertherm, Inc. v. Structural Systems, Inc, 504 
S W 2d 64 

Neb —Abel Con.st Co. v School Dist. of Seward, Se¬ 
ward County, 195 N.W2d 744, 188 Neb 166. 

N.J—DHM. Industnes, Inc. v. Central Port Ware¬ 
houses, Inc., 318 A.2d 20, 127 N.J Super 499, 
affirmed 318 A 2d 19, 64 N.J 548. 

N.M.—Louis Lyster General Contractors, Inc. v. City 
of Las Vegas, 489 P.2d 646, 83 N.M 138. 

N.Y.—City of New York v Freedas, 318 N.Y.S.2d 955, 
36 A.D 2d 534—Gross v. Russo, 364 N.Y S 2d 184, 
47 A D 2d 655. 

Ohio—Amencan Financial Leasing & Services Co. v. 
Miller, 322 N E2d 149, 41 Ohio App 2d 69. 

Or—Harty v Bye, 483 P,2d 458, 258 Or. 398. 

S D.—Dave Gustafson & Co. v. State, 156 N W,2d 185, 
83 S.D. 160. 

Tex —Brace v. Dante, Div.App., 466 S W.2d 66. 

Utah—Young Elec. Sign Co. v Vetas, 564 P.2d 758. 

Wash.—Brower Co. v Garrison, 468 P 2d 469, 2 Wash. 
App. 424. 

W.Va.—C.J.S. cited in Sionebrakcr v. Zinn, 286 S.E.2d 
911, 914. 

Provisions held not for penalties 

(7) U.S.—Games v, Jones, C.A.Mo., 486 F.2d 39, 

cert. den. 94 S.Ct 1418, 415 U.S. 919, 39 L.Ed.2d 474. 

Massachusetts Mut. Life Ins. Co, v. Central Penn 
Nat. Bank, D.CPa., 372 FSupp 1027, affd., C A., 
510 F.2d 969, 970, four cases. 

Ala —Otinger v. Water Works and Sanitary Sewer Bd., 
177 Sp.2d 320, 278 Ala. 213. 

Ark,—Phillips v Ben M. Hogan Co., Inc., App., 594 
S.W.2d 39, 267 Ark. 1104. 

Colo.—O’Hara Group Denver, Ltd. v. Marcor Housing 
Systems, Inc., 595 P.2d 679, 197 Colo, 530. 

D.C.—Frishman v. Stonebraker, D.C , 295 F Supp. 974, 
affd., C.A., 408 F.2d 1269, 133 U.S.App.D.C 66. 

Idaho—Williams v. Havens, 444 P2d 132, 92 Idaho 
439—Thompson v. Fairchild, 468 P.2d 316, 93 
Idaho 584. 

Ill—Kansas Quality Const., Inc. v. Chiasson, 250 
N.E.2d 785, 112 UlApp,2d 277. 

La.—Amacker v. Wedding, App., 363 So.2(i 223, writ 
den. 365 So.2d 246 

Md.—Goldman v. Connecticut General Life Ins. Co., 
248 A.2d 154, 251 Md 575—Anne Arundel Coun¬ 
ty V. Norair Engineering Corp., 341 A.2d 287, 275 
Md. 480 

N.D —Bowbells Public School Dist. No. 14, Bowbells, 

V. Walker, 231 N.W.2d 173. 

Okl—Waggoner v. Johnston, 408 P.2d 761. 

Or—Medak v. Hekimian, 404 P.2d 203, 241 Of. 38. 

Tex.—Speedi Lubrication Centers, Inc. v. Atlas Match 
Corp., Civ.App., 595 S.W.2d 912. 

Utah—Biesinger v. Behunin, 584 P.2d 801—Hutcheson 
V. Gleave, 632 P.2d 815 

Wash.—Heath Northwest, Inc. v. Peterson, 408 P.2d 
896, 67 Wash.2d 582. 

Sale or exchange of property 

(8) Other statements. 

Ala —Pasquale Food Co., Inc. v. L & H Intern. Airmo- 
tive, Inc., Civ., 283 So,2d 438, 51 Ala App. 127, 
cert den. 283 So.2d 448, 291 Ala. 795. 

III.—Heckmann v. Mid States Development Co, 207 
N.E2d 715, 60 n]App.2d 113. 

Ind.—Melfi. V. Griscer Industries, Inc., 231 N.E.Zd 54, 
141 Ind.App 607. 

Employment contract 

Mo.—Begley v. Werremeyer Associates, Inc., App., 638 
S.W.2d 817 
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79. U.S.—Staten Island Rapid Transit Ry. Co. v. S. T. 
G. Const. Co., C.A.N.Y., 421 F.2d 53, cert. den. 
90 S.Ct. 1871, 398 U.S. 951, 26 LEd.2d 291—Og¬ 
den Development Corp. v. Federal Ins. Co., C.A. 
N.Y., 508 F.2d 583, 

Perthou v. Stewart, D.C.Or., 243 F.Supp. 655. 
La.—Mossy Enterprises, Inc> v. Piggy-Bak Cartage 
Corp., App., 177 So.2d 406. 

Mass.—Manganaro Drywall, Inc. v, Penn-Simon Const. 

Co., 260 N.E.2d 182, 357 Mass. 653. 

Mo.—Corrigan Co. Mechanical Contractors, Inc. v. 

Fleischer, App., 423 S.W.2d 209. 

N.Y.—Weidman v. Tomaselli, 365 N.Y.S.2d 681, 81 
Misc.2d 328, affd. 186 N.Y.S.2d 276, 84 Misc.2d 
782. 

Ohio—Ajinerican Financial Leasing & Services Co. v. 

Miller, 322 N.E.2d 149, 41 Ohio App.2d 69. 

Utah—Young Elec. Sign Co. v. Vetas, 564 P.2d 75*8. 
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80. Cal.—Vincent v. Grayson, 106 Cal.Rptr. 733, 30 
C.A.3d 899. 

81. U.S.—Mellor v. Budget Advisors, Inc., C.A.I11., 
415 F.2d 1218—Staten Island Rapid Transit Ry. 
Co. V. S. T. G. Const. Co., C.A.N.Y., 421 F.2d 53. 
cert. den. 90 S.Ct. 1871, 398 U.S. 951, 26 LEd.Zd 
291. 

Cal.—Greenbach Bros. Inc. v. Bums, 54 CaLRptr. 143, 
245 C.A.2d 767. , 

D.C.—Frishman Stonebraker, D.C., 295 F.Supp. 974, 

affd., C,A., 408 F.2d 1269, 133 U.S.App.D.C. 66. 
Ind.-Sicend 2 el v. Marshall, 301 N.E.2d 641, 261 Ind. 
226, cert. den. 94 S.Q. 1421, 415 U.S. 921, 39 
L.Ed.2d 476, app. after remand, Sup., 339 N.E2d 
57, 264 Ind. 77. 

N.J.—Barr & Sons, Inc. of Cherry Hill, N.J. v. Cherry 
Hill Center, Inc., 217 A.2d 631, 90 N.J.Super. 358. 
N.Y.—Educational Beneficial, Inc. v. Reynolds, 324 
N.Y.S.2d 813, 67 Misc.2d 739. 

Tex.—Ashton v. Bennett, Civ.App., 503 S.W.2d 392, 
err. ref. no rev. err. 

Wash.—Northwest Collectors, Inc. v, Enders, 446 P.2d 
200, 74 Wash.2d 585. 

Stipulations held penalties 
Tenn.—Eller Bros., Inc. v. Home Federal Sav. & l.oan 
Ass’!) of Nashville, App., 623 S.W.2d 624. 

Tex.—Lefevere v. Sears, Civ.App., 629 S.W.2d 768. 

(5) U.S.—Hungcrford Const. Co. v. Florida Citrus 
Exposition, Inc., CA.Fla., 410 F.2d 1229, cert. 'den. 90 
S.Q. 263. 267, 396 U.S, 928, 24 L.Ed.2d 226. 

Cal.—Sybron Cqrp. v, Clark Hos^ntal Supply Corp,, 143 
CaI.Rptr. 3^6, 76 C.A.3d 896. 

Colo.—Grooms v. Rice, 429 P.2d 298, 163 Colo. 234. 
Fla,—National Reference Soc., Inc. v. Federated Credit 
Corp., App., 291 So.2d 648. 

Ga.—Atlanta Bd. of Ed. v. Oxford Bldg. Services, 220 
S.E.2d 485, 136 Ga.App. 168. 

Ind.—Reynolds v. Milford, 375 N.E.2d 265, 176 Ind. 
App. 336. 

lowa-Gordon v. Pfab, 246 N.W.2d 283. 

N.Y.—Meltzer.v. Old Furnace Development Corp,, 254 
N.Y.S.2d 246, 44 Misc.2d 552, 

Tex.—Freeman v. Shannon Const,, Inc., Civ.App., 560 
S.W.2d 732, err. ref. no rev. err. 

82. Colo.—P & M Vending Co.. Inc. v. Half SheU of 
Boston, Inc., 579 P.2d 93, 41 CoIo.App. 78. 

Ind.—Czeck v. Van Helsland, 241 N.E.2d 272, 143 
Ind, App. 460. 

N.Y.—Associated General Contractors, New York State 
Chapter, Inc. v. Savin Bros., Inc., 356 N.Y,S.2d 
374, 45 A.D.2d 136, affd. 335 N.E.2d 859, 36 
N.Y.2d 957, 373 N.Y.S.2d 555. 

Tex.—Brace v. Dante, Qv.App., 466 S.W.2d 66. 
Proyisions held for penalties 
(6) Other provisions. 

Colo.—Peerless Enterprises, Inc. v. T.N.T., Inc., App., 
511 P.2d 538. 

III.—Hamming v. Murphy, 404 N.E.2d 1026, 39 IIl.Dec. 
435, 83 Ill.App.3d 1130. 
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Mass.—Security Safety Corp. v. Kuznicki, 213 N.E.2d 
866, 350 Mass. 157. 

N.Y.—Konner Rental Corp. v. Pedone, 269 N.Y.S.2d 
463, 50 Misc.2d 69—Jarro Bldg. Industries Corp. v. 
Schwartz, 281 N.Y.S.2d 420, 54 Misc.2d 13—Bea¬ 
con Plastic & Metal Products, Inc. v. Com Prod¬ 
ucts Co.. 293 N.Y.S.2d 429, 57 Misc.2d 634. 
Reason for rule is collapse of underlying pre¬ 
mise 

Conn.—Norwalk Door Qoser Co. v. Eagle Lock & 
Screw Co., 220 A.2d 263, 153 Conn. 681. 
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82.5, D.C.—Frishman v. Stonebraker, D.C., 295 
F.Supp. 974, affd., C.A., 408 F.2d 1269, 133 U.S. 
App.D.C. 66. 

83. U.S.—Perthou v. Stewart, D.COr., 243 F.Supp. 
655. 

Conn.—Hertz Commercial Leasing Corp. v. Dynatron, 

l nc. , 427 A.2d 872. 37 Conn.Sup. 7, Constming 
New York law. 

84. Breach of non-competition clause 

Iowa—Engel v. Vernon, 215 N.W.2d 506. 
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86. D.C.—Frishman v, Stonebraker, D.C., 295 
F.Supp, 974, affd., C.A., 408 R2d 1269, 133 U.S. 
App.D.C. 66. 

N.J.—Ellis v. Lionikis, 377 A.2d 1208, 152 N.J.Super. 

321, affd. 394 A.2d 116, 162 N.ISuper. 579. 
N.Y.—Nu Dimensions Figure Salons v. Becerra, 340 
N.Y.S.2d 268, 73 Misc.2d 140. 

86.5. N.Y.—Meltzer v. Old Furnace Development 
Corp., 254 N.Y.S,2d 246, 44 Misc.2d 552. 

87. U.S.-In re Plywood Co, of Pa., C.A.Pa., 425 
F.2d 151. 

La.—Maloney v. Oak Builders, Inc., 235 So.2d 386, 256 
La. 85. 

89. N.M.—Gruschus v. C. R. Davis Contracting Co., 
409 P.2d 500, 75 N.M. 649, app. after remand 426 
P.2d 589, 77 N.M. 614, 

91. Wis.—CJ.S. quoted in McConnell v. L.C.L. 
Transit Co., 167 N.W.2d 226, 230, 42 Wis.2d 429. 

92. Wash,—C.J.S. cited in Brpwer Co. v. Garrison, 
468 P.2d 469, 476, 2 Wash.App. 424. 

93. U.S.—Southwest Engineering Co. v. U.S., C.A. 
Mo., 341 F.2d 998, cert. den. 86 S.a. 45, 382 U.S, 
819, 15 L.Ed.2d 66—Bradford v. New York, 
Times COm C.A.N.Y., 501 F.2d 51. 

Harbor Island Spa, Inc. v. Norwegian America 
Line VS. D.C.N.y., 314 F.Supp. 471. 

Ind,—Czeck v. Van Helsland, 241 N.E2d 272, 143 

l nd. App. 460. 

Me.—Intemtate Indus. Uniform Rental Service, Inc. v. 

Couri Pontiac, Inc., 355 A.2d 913. 

Md.—Goldman v. Connecticut General Life Ins. Co., 
248 A.2d 154, 251 Md. 575—Massachusetts Ihdem. 
& Life Ins, Co, v. Dressers, 306 A.2(! 213, 269 Md. 
364. 

N.J.—D.H.M. Industries, Inc. v. Central Port Ware¬ 
houses, Inc., 318 A.2d 20, 127 N.J.Supcr. 499, 
affinned 318 A.2d 19, 64 N.J. 548. 

N.M.—Gruschus v. C. R. Davis Contracting Co., 409 
P.2d 500, 75 N.M. 649, app. after remand 426 P.2d 
589, 77 N.M. 614. 

N.Y.—Konner Rental Corp. v. Pedone, 269 N.Y.S,2d 
463, 50 Misc.2d 69—J<dnt Industry Bd. of Painting 
and Decorating Industry v. Kaplan, 320 N.Y.S.2d 
452, 66 Misc.2d 427. 

Or.—Mcdak v. Hekimiai^ 404 P.2d 203, 241 Or. 38. 
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95. Contract construed 

Me.—Interstate Indus. Uniform Rental Service, Inc. v. 
Couri Pontiac, Inc., 355 A.2id 913. 

96. Ind.—Czeck v. Van Helsland, 2A\ N.E.2d 272, 
143 Ind.App. 460. 

1. N.Y.—Equitable Lumber Co. v. IPA Land Devel¬ 
opment Corp., 344 N,E.2d 391, 38 N.Y.2d 516, 
381 N.y.S.2d 459, 98 AX.K.3d 577. 

4. Iowa—Engd v. Vemon, 215 N.W.2d 506. 


§ 109. -Deposits and Part Pay¬ 

ments 
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6.50. U.S.—Harding v. Pan American Life Ins. Co., 
D.C.Va., 452 F.Supp. 527. affd.. C.A., 602 F.2d 
1181. 

Pa.—Jackson v. Richards 5 & 10 Inc., 433 A.2d 888, 
289 Pa.Super. 445. 

Standby deposit fee 

U.S.—Harding v. Pan American Life Ins. Co., C.A.Va., 
602 F.2d 1181. 

Tenn.—Testerman v. Home Beneficial Life Ins. Co., 
App., 524 S.W.2d 664, 93 A.L.R.3d 1147. 

Escrow deposit 

Colo.—Marcor Housing Systems, Inc. v. First American 
Title Co., 584 P.2d 86, 41 CoIo.App. 90, affd. in 
part, revd. in part on oth. grds. 595 P.2d 679, 197 
Colo. 530. 

6,55. U.S.—Blair Intern., Ltd. v. LaBarge, Inc., C.A. 
Mo.. 675 F.2d 954. 

Tex.—C & W Manhattan Associates v. Lively, Civ. 
App., 588 S.W.2d 671. 

Utah—Park Valley Corp. v. Bagley, 635 P.2d 65. 
Earnest money 
(3) Other matters. 

Ala.—Cook V. Brown, Civ.App., 408 So.2d 143, app. 
after remand 428 So.2d 59. 

Conn.—Vines v. Orchard Hills, Inc., 435 A.2d 1022, 
181 Conn. 501. 

Hawaii—Kaiman Realty, Inc. v. Carmichael, 634 P.2d 
603, 2 Haw.App., 499, am. on oth. grds. 650 P.2d 
609, revd. in part on oth. grds. 655 P.2d 872, 65 
Haw. 637, op. Supp. 659 P.2d 63, 66 Hawaii 103, 
Ill.—Bamberg v. Griffin, 394 N.E.2d 910, 31 Ul.Dec. 
708, 76 Ill.App.3d 138. 

Ind.—Mandle v. Owois. 330 N.E.2d 362, 164 Ind.App. 
607, transf. den., Sup., 353 N.E.2d 465, 265 Ind. 
252. 

Mo.—Carmel v. Dieckmann, App., 617 S.W.2d 459. 
Wash.—Pettet v. Wonders. 599 P.2d 1297, 23 Wash. 
App. 795. 

7. U.S.—In re Plywood Co. of Pa., C.A.Pa., 425 F.2d 
151. 

Connelly v. Zee, D.C.Virgin Islands, 366 F.Supp, 
1229, 

Cal.—Wade v. Lake County Title Co., 86 Cal.Rptr, 182, 
6 C.A.3d 824. 

Conn.—Vines v. Orchard Hills, Inc., 435 A.2d 1022, 
181 Conn., 501. 

Del.—Wilkins v. Bimbaum 278 A.2d 829. 

Fla.—Salmon v. Rober Bros., Inc., App., 331 So.2d 
1105. 

Ga.—Sanders v. Carney, 164 S.E.2d 856, 118 Ga.App. 
576. 

Ill.—H. F. Philipsbom & Co. v. Suson, 322 N.E2d 45, 
59 IU.2d 465. 

Kan.—White Lakes Shopping Center, Inc. v, Jefferson 
Standard Life Ins. Co., 490 P.2d 609, 208 Kan. 
121 . 

Ky.—Uncle George Orphans Home, Inc, v. Landrum, 
App., 551 S.W,2d 582. 

La.—Short v. Mossy Motors, Iim., App., 354 So,2d 734, 
Neb.—Bando v. Cole, 250 N.W.Zd 651,197 Neb. 722,4 
A.L.E4th ^87. 

N.Y.—Joint Industry Bd. of Painting and Decorating 
Inttostry v. Kapian, 320 N.y.S.2d 452. 6$ Misc,2d 
All. 

N.C.—Suitt Const Co., Inc. v. Seaman’s Bank for 
226 S.E.2d 408, 30 N.CApp, 155, stating New 
York law, 

Or.—Huszar v. Certified Realty Co., 562 P.2d 1184,278 
Or. 29. 

Tex.-Dickey v. Johnson, Cv.App., 513 S.W.2d 876, 
err. ref. no rev. err. , :, 

Utah—Foote v, Taylor, 635 P.2d 46. 

Wash.-Mahoney v. Tingley, 529 f.U 10^ 85. 

Wash.2d95. ' , * 

Wis.-Morltz V. Brpad«i»pt, 151 N,W.2d 14^ 55 Wh-H. 
343. - ^ 
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Deposits held as liquidated damages 
US—Higgs V. U.S., 546 R2d 373, 212 Ct.Cl. 146. 
Fla—Valenti v. Coral Reef Shopping Center, Inc., 
App., 316 So.2d 589 

(2) U.S.—Jones v Dickens, C.A.N M., 394 F.2d 233 
Frank’s Nursery Sales, Inc. v. Amencan Nat. 
Ins Co , D C Mich., 388 F.Supp. 76. 

Alaska—Williwaw Lodge v Locke, 601 P 2d 236 
Fla.—Najor v Meyer, App., 383 So 2d 747 
Ga.—Everett Associates v Garner, 291 SE2d 120, 162 
Ga.App. 513. 

Ill—First Nat. Bank of Barrington, Trust No. 11-1317 
V. Oldenburg, 427 NE2d 1312, 56 III.Dec. 766, 
101 Ill App.3d 283. 

Mass.—Warner v. Wilkey, 307 NE.2d 847, 2 Mass 
App 798 

N H —Bower v. Davis & Symonds Lumber Co., 406 
A 2d 119, 119 NH 605. 

Tex —Corso v Carr, App 2 Dist., 634 S.W.2d 804, err. 
ref no rev err 

McDaniel v. Kudlik, Civ App, 598 S W 2d 350, 
err ref no rev err. 

Stand-by deposits valid 

U S —Shel-AI Corp. v American , Nat Ins Co , C A 
Ala, 492 F.2d 87. 

Cal —Lowe v. Massachusetts Mut Life Ins. Co., 127 
Cal.Rptr. 23, 54 C A.3d 718. 
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8. US —Harbor Island Spa, Inc. v Norwegian Amer¬ 

ica Line A/S, D.C.N.Y., 314 FSupp. 471. 

Colo.—Western Enterprises, Inc. v. Robo-Sales, Inc., 
470 P.2d 931, 28 Colo App 157, stating Missouri 
law 

Hawaii—Gomez v. Pagaduan, 613 P.2d 658, 1 Haw. 
App. 70. 

Neb—Growney v C M H Real Estate Co., 238 N.W.2d 
240, 195 Neb. 399. 

Or.—Foster v. Miller, 593 P.2d 1289, 39 Or.App 891. 
Wash.—Artz v. O’Bannon, 562 P.2d 674, 17 Wash.App. 
421. 

Limited to payment specified 

(2) Other instance. 

Ill.—Shelby v. Hankerson, 309 N.E.2d 115, 17 Ill 
App.3d 1040. 

Mo.—Giomona Corp. v. Dawson, App., 568 S.W.2d 
954. 

Limited to payments approximating actual dam¬ 
ages 

Hawaii—Ventura v, Grace, 650 P.2d 620, 3 Haw.App. 

' 371. 

9. U.S.—Freeman v. Warnor, CA.Okl., 409 F.2d 

1101 

Md —Lee Oldsmobile, Inc. v. Kaiden, 363 A.2d 270, 32 
MdApp 556 

Mmn.—Fiank v Jansen, 226 N.W.2d 739, 303 Minn 
86 

N J —Watson v United Real Estate, Inc., 330 A.2d 
650, 131 NJ.Super 579 

Pa.—Evans Equipment Corp v Sharpsville Borough, 37 
D. & C.2d 489. 

Utah—^Tomino v Greater Park City Co., 570 P 2d 698. 
Wash.—Pixton v Silva, 534 P.2d 135, 13 Wash.App 
205. 
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13. Fla.—Miami Beach Vacations, Inc. v. Wofford, 
App., 262 So.2d 683. 

Even though characterized as liquidated dam¬ 
ages by parties 

U.S,—Koedding v. Slaughter, C.A.Mo., 634 F.2d 1095 

16. Tex.—Grant v. Sherwood Shores, Inc., Civ.App., 
477 S.W.2d 667. 


§ 110. -Nature of Principal 

Contract in General 
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19. Ga.—Department of Transp. v. Fortune Bridge 
Co, 243 S.E.2d 647, 145 Ga App. 397, affd 250 
S E.2d 401, 242 Ga 531 

Md.—Anne Arundel County v Norair Engineenng 
Corp, 341 A.2d 287, 275 Md. 480 

N.D.—Hofer v. W M. Scott Livestock Co, 201 N.W 2d 
410—Bowbells Public School Dist No. 14 Bowbells 
V. Walker, 231 N.W.2d 173 

Tex.—Roberts v. Dehn, CivApp, 416 S.W.2d 851. 

Statutes construed 

N,D.—City of Wahpeton v, Drake-Henne, Inc , 215 
N.W.2d 897, cert den 95 S.Ct. 245, 419 U.S. 986, 
42 L.Ed.2d 194. 

Factors considered 

Colo —O’Hara Group Denver, Ltd. v. Marcor Housing 
Systems, Inc.. 595 P.2d 679, 197 Colo. 530. 

Mo—Sides Const. Co. v City of Scott City, App., 581 
S.W 2d 443, 12 A.LR 4th 884. 

19.5. N Y —Gilad Realty Corp. v Ripley Pitkin 
Ave., Inc, 368 NYS2d 228, 48 AD 2d 683. 

Or.—Fishermen’s Marketing Ass’n, Inc v Wilson, 566 
P.2d 897, 279 Or. 259 

20. N.Y —Jarro Bldg. Industries Corp. v. Schwartz, 
281 NYS2d420. 54 Misc.2d 13 

Tenn—Testerman v Home Beneficial Life Ins. Co., 
App, 524 S.W.2d 664, 93 A.L R 3d 1147. 

21. Ill —Builder’s Concrete Co of Morton v Fred 
Faubel & Sons, Inc, 373 N E.2d 863, 15 III.Dec 
517, 58 Ill App 3d 100 
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27, U.S.—King of Prussia Enterprises, Inc v Grey¬ 
hound Lines, Inc., D.C.Pa., 457 F.Supp. 56, afiti., 
C.A., 595 F.2d 1212, and 595.F.2d 1213 ' 

Cal—Angell v. Rowlands, 149 Cal.Rptr. 574, 85 
C.A.3d 536. 

Colo.—Marcor Housing Systems, Inc. v. First American 
Title Co., 584 P.2d 86, 41 Colo.App. 90, affd. m 
part, revd, in part on oth. grds. 595 P.2d 679, 197 
Colo. 530. 

Ill.—Hayden v. Keepper-Nagel, Inc, 379 N.E.2d 116, 
19 HI Dec. 601, 62 m.App.3d 828. 

29. Cal—Blank v. Borden, 115 Cal.Rptr. 31, 524 P.2d 
127, 11 C.3d 963. 

30. Contract construed 

Ga.—Southeastern Land Fund, Inc. v. Real Estate 
World, Inc., 227 S.E2d 340, 237 Ga. 227. 

§111. -Contract for Perform¬ 

ance of Several Acts or 
Conditions 
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31. U S —Brecher v. Laikin, D C N Y., 430 F Supp 
103 

Tex.—Krenek v. Wang Laboratories, Inc, Civ.App. 583 
S.W.2d 454 

§ 113(1). -Particular Classes of 

Contracts 

page 1067 

72. U.S.— Lagarde Finance Co. v. Vinet, C.A.La., 346 
F 2d 846. 

N C —Knutton v. Cofield, 160 S.E.2d 29, 273 N.C. 355. 

To drill oil well 

Ill.—^Covington v. Shaffer, 224 N.E.2d 26, 80 Ill,App 2d 
164. 

Purchase of company 

Ky.—Coca-Cola Bottling-Works (Thomas) Inc. v. Haz¬ 
ard Coca-Cola Bottling Works, Inc., 450 S.'W.2d 
515. 


DAMAGES §113(4) 

Page 1075 

page 1068 

73. Cal—Vincent v. Grayson, 106 Cal.Rptr. 733, 30 
CA3d 899. 

74. Md.—Goldman v Connecticut General Life Ins. 
Co, 248 A 2d 154, 251 Md. 575, 

75. U S —Mann & Parker Lumber Co v. Wel-Dn, 
CA.Tenn.. 579 F2d 973. 

§ 113(2). —-- Payment of 

Money 

page 1069 

82. Mo —C.J.S. cited in Willis v. Community Devel¬ 
opers, Inc., 563 S W 2d 104, 108. 

N.Y,—Gilad Realty Corp. v Ripley Pitkm Ave., Inc, 
368 N Y S.2d 228, 48 A D.2d 683 

page 1070 

86. Ill—Pierce v. B & C Elec., Inc,, 432 N.E 2d 964, 
60 III.Dec 65, 104 IllApp3d 309 

page 1071 

90. N.M.—First Nat Bank of Albuquerque v Energy 
Equities Inc, App., 569 P.2d 421, 91 N M. 11 

97. Acceleration of rental price 

Ga —Hughes Motor Co. v. First Nat Bank of Atlanta, 
220 S.E2d 782, 136 Ga.App. 295. 
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98.5. N.Y.—Fairfield Lease Corp. v. Marsi Dress 
Corp., 303 N.YS.2d 179, 60 Misc.2d 363. 

§ 113(3).-Sale of Person¬ 

alty 

2.50. Okl—Massey v Love, 478 P.2d 948. 

3.5. Wis.—Northwestern Motor Car, Inc. v. Pope, 
187 N W 2d 200, 51 Wis.2d 292. 

4. Provisions held for liquidated damages 

(7) Ark-Alley v. Rodgers. 599 S.W 2d 739, 269 

Ark. 262. 

Ind.—Court Rooms of America, Inc,, v. Diefenbach, 
425 N.E.2d 122. 
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12. Cal.—Crestwood Lumber Co. v. Citizens Sav and 
Loan Ass’n, 148 Cal.Rptr. 129, 83 C.A.3d 819. 

§ 113(4).-Sale or Ex¬ 

change of Realty 

12.50. Cal—Behrendt v. Abraham, 49 CalRptr. 292, 
410 P 2d 828, 64 C.2d 182. 

Greenbach Bros. Inc. v. Bums, 54 CalRptr 143, 
245 C.A.2cf 767. 

Idaho—Anderson v Michel, 398 P.2d 228, 88 Idaho 
228—Walker v. Nunnenkamp, 398 P2d 444, 88 
Idaho 222. 

La—Wendel v Dixon Real Estate Co., App., 232 So,2d 
791, application den. 236 So.2d 29, 256 La. 249. 

Okl—King V. Oakley, 434 P.2d 868. 

Or—Chaffin v. Ramsey, 555 P.2d 459. 276 Or. 429. 

W.Va.—C.J.S. cited in Stonebraker v. Zinn, 286 S.E.2d 
911, 914. 

Option 

Idaho-Ingle v. Perkins, 510 P 2d 480, 95 Idaho 416. 

13. Ariz.—CJ.S. cited in Lyons v. Philippart, App., 
680 P.2d 172, 174, 140 Ariz, 36. 

Colo.—Austin v. Orange, App., 528 P.2d 959. 

Idaho—Anderson v. Michel, 398 P.2d 228, 88 Idaho 
228. 

Ill—Heckmann v. Mid State Development Co., 207 
N.E.2d 715, 60 IU.App.2d 113. 

Ky.—Shanklin v. Townsend, 431 S.W.2d 874, mand. 
mod. on oth. grds. 434 S.W.2d 655, app after 
remand 467 S.W 2d 779 

N.D —Jonmil, Inc. v. McMerty, 265 N.W 2d 257. 

Utah—Bradshaw v, Kershaw, 627 P 2d 528 



§113(4) DAMAGES 
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Stipulation for liquidated damages enforceable 

Utah—Morris v. Sykes, 624 P.2d 681. 

13. £arnest money 

(1) Fla.—Hutchison v. Tompkins, 259 So.2d 129. 
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16. US.—Barnes v. Sind, C.A.Md., 341 F.2d 676, reh. 
den. 347 F.2d 324, cert. den. 86 S.Ct. 183, 382 
U.S. 891, 15 L.Ed.2d 149. 

17. Cal.—Wade v. Lake County Title Co., 86 Cal. 
Rptr. 182, 6 C.A.3d 824. 

Wash.—Puget Sound Power & Light Co. v. Shulman, 
526 P.2d 1210. 84 Wash.2d 433. 

20. Ill—CJ.S. cited in Hamming v. Murphy, 404 
N.E.2d 1026, 1031, 39 Ill.Dec. 435, 83 ni.App.3d 
1130. 

Utah—Morris v. Sykes, 624 P.2d 681. 

21.5, Ark.—Smith v. Dixon, 386 S.W.2d 244. 238 
Ark.’1018. 
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25.8. Expense of repossession considered 

Idaho—Dolbeer v. Harten, 417 P.2d 407, 91 Idaho 141. 

25.10. Idaho-Dolbeer v. Harten, 417 P.2d 407, 91 
Idaho 141. 

Ill.—C.JJS. quoted at length in First Nat. Bank & Trust 
Co. of Barrington v. Maas, 327 N.E.2d 205, 209, 26 
Ill.App.3d 733. 

§ 113(5).-Lease or Rental 

Contract 

page 1078 

25.50. Tex.—^Texas Western Financial Corp. v. Ideal 
Builders Hardware Co., Civ.App., 481 S.W.2d 919, 
err. ref. no rev, err. 

Future rentals as liquidated damages in event of 
default 

La.—First Nat. Bank of Lafayette v. Edwards, App. 3 
Cir., 465 So.2d 983, 

Right to seek general damages as well 

N.J.—D.H.M. Industries, Inc. v. Central Port Ware¬ 
houses. Inc., 318 A.2d 20, 127 N.J.Super. 499, 
affirmed 318 A.2d 19, 64 N.J, 548. 

26. N.Y.—Truct Rent-A-Center, Inc, v. Puritan 
Farms 2nd, Inc.. 361 N.E.2d 1015, 41 N.Y.2d 420, 
393 N.Y.S.2d 365. 

Or.f—Picker v. Diefenbach, 578 P.2d 467, 34 Or.App. 
241. 

Tex.—Walter E. fteller & Co. v. B.C. & M., Inc., 
Civ.App., 543 S.W,2d 696, err. ref. no rev. err. 

Stipulations held for liquidated damages 

(4) Other stipulations. 

U.S.—Leasing Service Corp. v. Justice, C,A.N.Y., 673 
F.2d 70. 

Ga.—Military Armament Corp. v. ITT Terryphone 
Corp., 215 S.E2d 724, 134 Ga.App.- 694. 

Me,—Dairy Farm U»sing Co., Inc. v. Hartley, 395 
A.2d 1135. 

Or.—LTR Rental Co. v, Simmons, 595 P.2d 1283, 40 
Or.App. 577. 

Tex.—Southwest Park Outpatient. Surgery, Ltd. v. 
Chandler Leasing Division, Civ.App., 572 S.W.2d 
53. 

Wash.—Northwest Acceptance Corp. v. Hesco Const., 
Inc., 614 P.2d 1302, 26 Wash.App. 823*. 

Wis,—United Leasing & Financial Services, Inc. v. R.R. 
Optical, Inc., App., 309 N.W.2d 23, l03'Wis.2d 
488. 
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27. Ga.—Concrete Materials of Georgia, Inc. v. Smith 
& Plaster Co. of Georgia, 195 S.E2d 219, 127 
Ca.App. 817, 

Tex.—Mayfield v, Hicks, Civ.App., 575 S.W.2d 571, 
err. ref. no rev. err, 

35. Cohn.—Zalonski v. McMahon, 220 A.2d 35, 3 
Conn.Or. 533. 
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34. Cal.—Bauman v. Islay Investments, 106 Cal.Rptr. 
889, 30 C.A.3d 752. app. after remand 119 Cal 
Rptr. 681, 45 C.A.3d 797. 

page 1080 

36, N.J.—D.H.M. Industries, Inc. v. Central Port 
Warehouses, Inc., 318 A.2d 20, 127 N.J.Super. 
499, affirmed 318 A.2d 19. 64 NJ. 548. 

39. Or.—Zemp v. Rowland, 572 P.2d 637, 31 Or.App 
1105. 

-41.20. N.Y.—Fairfield Lease Corp. v, 717 Pharmacy, 
Inc., 441 N.Y.S.2d 621, 109 Misc.2d 1072, affd. 
460 N.Y.S.2d 1023. 

Tex.—Walter E. Heller & Co. v. Allen, Civ.App., 412 
S.W.2d 712, err. ref. no rev. err. 

41.25. U.S.—Computer Property Corp. v. Columbia 
Distributing Corp., C.A.S.C, 493 F.2d 953. 

Ohio—Frank Nero Auto Lease, Inc. v. Townsend, 411 
N.E2d 507, 64 Ohio App.2d 65, 18 0.O.3d 44. 

page 1081 

41.40. III.—American Nat. Bank & Trust Co. of Chi¬ 
cago V. Smiley, 278 N.E.2d 188, 3 Ill.App.3d 165. 

41.60. U.S.—Sanders v. Commercial Credit Corp., 
C.A.Ga., 398 F.2d 988. 

In re Atlanta Times, Inc., D.C.Ga., 259 F.Supp. 
820, affd., C.A.. 383 F.2d 606. 

Colo.—Niccoli V. Denver Burglar Alarm, Inc., App., 
490 P.2d 304. 

Idaho-r-Young Elec. Sign Co. v, Capps, 492 P.2d 57, 94 
Idaho 518, 60 A.L.R.3d 541. 

Tex.—Robinson v. Granite Equipment Leasing Corp., 
Civ.App., 553 S.W.2d 633, err. ref. no rev. err. 

Provision held not for liquidated damages but 
part of lease 

La.—Mossy Enterprises, Inc. v. Piggy-Bak Cartage 
Corp., App., 177 So.2d 406. 

41.65. Tex,—Getting v. Flake Uniform A Linen Ser¬ 
vice, Inc., Civ-App., 553 S.W.2d 793. 

41.70. Wash.—Northwest Collectors, Inc. v. Enders, 
446 P.2d 200, 74 Wash.2d 585. 

§ 113(6).-Employment 

42. Clal.—Bach v. Curry, 66 Cal.Rptr. 220, 258 
C.A.2<1 676. 

Ga.—Sanders v. Carney, 164 S.E.2d 856, 118 Ga.App. 
576. 

Or.—Bramhall v. ICN Medical Laboratories, Inc., 586 
P.2d 1113, 284 Or. 279. 

Isler v. Shuck, 589 P.2d 1180, 38 Or.App. 233. 
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43. Ariz.—C.J.S. cited in Davis v. Tucson Arizona 
Boys Choir Soc., App., 669 P.2d 1005, lOlO, 137 
Ariz. 228- 

§ 113(8).-— Refraining from 

Business or Profession 
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51. U.S.—USAchem, Inc. v. Goldstein, C.A.N.Y., 512 
F.2d 163. 

Colo,—Grund v. Wood, App., 490 P.2d 955. 

Mich.—Roland v.. Kenzic, 462 N.W.2d 97. 11 Mich, 
App. 604. 

N.Y.—Beacon Plastic & Metal Products, Inc. v. Corn 
■ Products Co., 293 N.Y.S.2d 429, 57 Misc.2d 634. 

Wash.—Ashley v. Lance, 493 P.2d 1242, 80 Wash.2d 
274, 62 A,L.R.3d 962, 

$2. Stipulations for liquidated damages 

(3) Other itipulatidns. 

Pa.—Beneficial Finance Co. of Lebanon v. BCckcr, 11 
■Lebanon 36, cxce^ions dismissed 11 Lebanon lO, 
affd. 222 A.2d 873, 422 Pa. 531. 

54. Mich.—Roland v, Kenaie, 162 N,W.2d M 
Mich.App. 604, 62 A<L.R.3d 912. 

56.’ Or,—Bennett v. Les Schwab Tire Centers of Ore¬ 
gon, Inc., 618 P.2d 455, 48 Or.App. 909. 


Employment contract 

(3) Ind.—Seach v. Richards, Dieterle & Co., App., 
439 N.E2d 208. 

56.5, Fla.—Cherry, Bekaert & Holland v. LaSalle, 
App. 3 Dist., 413 So.2d 436. 

§ 113(9).-Government 

Contracts 
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60.52. U.S.—Grumman Flexible Corp. v. City of 
Long Beach, D.C.N.Y,, 505 F.Supp. 623. 

Wis.—City of Lake Geneva v. States Imp. Co., 172 
N.W.2d 176, 45 Wis.2d 50. 

§ 114. Scope and Effect of Provi- 
sion 
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60.9Q. Hawaii—Associated Engineers & Contractors, 
Inc. V. State, 567 P.2d 397, 58 Haw. 187. reh. den. 
568 P.2d 512, 58 Haw. 322. 

N.D.—Fanners Union Grain Terminal Ass’n v. Nelson, 
223 N.W.2d 494. 

Wash.—Pine Corp. v, Richardson, 530 P.2d 696, 12 
Wash.App. 459. 

Provision inapplicable 

Utah—Cheever v. Schramm, 577 P.2d 951. 

60.95. Alaska—Arctic Contractors, Inc. v. State, 564 
P.2d 30, app. after remand 573 P.2d 1385. 

Cal.—Jasper Const., Inc. v. Foothill Junior College 
Dist. of Santa Clara County, 153 Cal.Rptr. 767, 91 
C.A.3d 1. 

Conn.—Granato v. Bencmere, Cir.A.D., 246 A.2d 901, 
5 Conn.Cir. 150. 

Fla.—Varner v. B. L. Lanier Fruit Co., Inc., App., 370 
So.2d 61, 

Ky.—Holloway & Son Const. Co., Inc. v. Mattingly 
Bridge Co., Inc., 581 S.W.2d 568, app. after 
mand 694 S.W.2d 702. 

Tex.—NEI Corp. v. Glenn McMillan Developing Co., 
Civ.App., 550 S.W.2d 113. 

61, Ariz.—Deuel v. McCollum, 400 P.2d 859, 1 Ariz. 
App. 188. 

Ark.—Wade v. Pioneer Contracting Co., 424 S.W.2<J 
852, 244 Ark. 297. 

Ill.—Stearns v. Western, 232 N.E.2d 126, 87 ni.App.2d 
465. 

La.—Castellon v. Pate, App., 204 So,2d 662—Dorvin- 
Huddleston Developments, Inc, v. United Services, 
Inc., App., 207 So.2d 225. 

N.Y.—Sommer v. General Bronze Corp., 283 N.Y.S.24 
657, 28 A.D.2d 981, affd. 235 N,E.24 446* 
N.Y.2d 775, 288 N.Y.S.2d 472, am. on oth. grds. 
238 N.E.2d 317, 21 N.Y.2d 989, 290 N.Y.S.2d 912. 
Utah—Biesinger v, Behunin, 584 P.2d 801. 

Wis.—Martinson v. Brooks Equipment Leasing, Inc,, 
152 N.W.2d 849, 36 Wis.2d 209, reh. den. 154 
N.W.2d 253, 36 Wis.2d 209. 

Particular contracts construed 

(5) Damages for each day’s delay includes Sundays. 
La,—Admiral Paint Co. v. Ooltzman, App., 254 So.2d 

104, writ ref. 235 So.2d 772, 260 La. 289. 

(6) Other contraefts 

U.S.—Fletcher v. U.S., D.CInd., 303 F.Supp. 583, 
adopted and affd., C.A., 436 P.2d 413. ^ 

Colo.—Sorenson v. Connelly, 536 F.2it *328, 36 Colo. 

• App. 168. ^ 

N.J.—Watscai v. United Real Estate, loo., 330 kM 
650, 131 N.J.$uper. 579. 

N.Y.-Benj. Hochman Elec. Co. v. State, 295 N.Y.S.ld 
253, 31 A.D,2d * 

Tex.—St. Joseph Professional Bldg. Co. v. New YoHc 
' Ufe Ins. Go., 0iv.App<, 449 RW.2d 848, eVr. reff^iio 
rev. err. ‘ ‘ i • 

y. Ri^b^ ff 

631. ' 

5IJI Marietta Mfg. 

F.R.D. 390. > ■ ^ 
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La—Graham v Lieber, App., 191 So.2d 204, writ ref 
192 So 2d 371, 249 La. 1024—Grady v, Alfonso, 
App, 315 So 2d 832. 

Mo—C.J.S. cited in Giomona Corp v. Dawson, 568 
S W.2d 954, 959. 

N J —Centex Homes Corp. v Boag, 320 A 2d 194, 128 
N.J. Super 385 

61.10. U S —Kennedy Elec. Co., Inc. v. U.S. Postal 
Service, D C.Colo, 367 F Supp. 828, affd., C.A., 
508 F.2d 954 

Colo —Bassett Const. Co. v. Schmitz Painting Contrac¬ 
tors of Colorado, Inc., App , 533 P.2d 503 

Wyo.—C.J.S. cited in Bowen v. Korell, 587 P.2d 653, 
657. 

Contract terms as controlling 

Anz.—Deuel v McCollum, 400 P.2d 859, 1 Anz App, 
188 

62. D.C.—Weatherall Corp v. Ricks, App., 205 A 2d 
311. 

La—Community Const. Co, v Govemale, App., 211 
So.2d 677. 

Minn.—Northern Petrochemical Co v. Thorsen & 
Thorshov, Inc., 211 N W.2d 159, 297 Minn. 118 

N.Y —M. Eisenberg & Bros., Inc. v White Plains 
Housing Authority, 389 N Y.S.2d 390, 55 A.D 2d 
599 

63. U.S.—Vazquez v Eastern Air Lines, Inc., C.A. 
Puerto Rico, 579 F.2d 107. 

Cal.—Hellbaum v. Lytton Sav & Loan Ass’n of North¬ 
ern California, 79 Cal.Rptr. 9, 274 C,A.2d 456. 

Fla —Waters v. Key Colony East, Inc., App., 345 So.2d 
367, 

Minn.—Frank v Jansen, 226 N.W.2d 739, 303 Minn. 

86 . 

Pa.—Harris v. Dawson, 388 A.2d 748, 479 Pa. 463. 

Tex.—Brewer v. Myers, Civ.App., 545 S.W.2d 235. 

Wash.—Ashley v, Unce, 493 P.2d 1242, 80 Wash.2d 
274, 62 A.L R.3d 962. 

64. U S.—Connelly v Zee, D.C.Virgin Islands, 366 
F.Supp. 1229. 

Fla.—Hutchison v. Tompkins, App, 240 So.2d 180, 
cert quashed, Sup., 259 So.2d 129. 

Kan.—C.J.S. cited in Lawson v. Durant, 518 P.2d 549, 
551, 213 Kan. 772. 

La—Community Const. Co. v. Govemale, App., 211 
So.2d 677. 

Nev.—Spinella v. B-Neva Inc., 580 P,2d 945, 94 Nev. 
373. 

Tex,—Servisco v. Tramco, Inc., Civ.App., 568 S.W.2d 
434, err. ref. no rev. err. 

65. Kan.—C.J.S. cited in Lawson v. Durant, 518 P.2d 
549. 551. 213 Kan. 772. 

Transforming sales contract into option 

Fla.—Peterson v. Kilbee, App., 197 So.2d 318. 

65.5. Retained security 

Fla.—T. V. Nurseries, Inc. v. Vinik, App,, 371 So,2d 

1110. 

69. Cognovit note 

111.—Robbins v. Avara, 328 N.E.2d 95, 28 Ill.App3d 
292. 
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70.5. Or —Harty v Bye, 483 P.2d 458, 258 Or. 398. 

70.20. U S.— Patrick Petroleum Corp of Michigan v. 

Gallon Petroleum Co„ C.A.Miss., 531 F.2d 1312, 
reh. den. 535 F.2d 660, cert. den. 96 S.Ct. 3175, 
426 U.S 951, 49 LEd2d 1189. 

70,30. La.™Termplan Arabi, Inc. v. Carollo, App., 
299 So.2d 831. writ den. Sup, 302 So.2d 29 

§ 115. Right to Enforce Provision 
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71. U.S.—Southwest Engineering Co. v U.S., C.A. 
Mo., 341 F.2d 998, cert. den. 86 S.Ct. 45, 382 U.S. 
819, 15 L.Ed.2d 66, 

General Business Services, Inc, v, Fletcher, D.C 
N.C., 308 F.Supp. 1135, affd m part, revd. m part 
on oth. grds., C.A., 435 F.2d 863—Charles Kahn & 
Co. V, Sobery, D.C.Mo., 355 F.Supp. 156—Frank's 

26CJ.S.—5 
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Nursery Sales, Inc v American Nat. Ins. Co., 
D C Mich., 388 F.Supp. 76, stating Ohio law. 

Anz.—Miller v. Crouse, 506 P2d 659, 19 ArizApp 
268. 

Cal.—Wtechmann Engineers v. State ex rel. Dept, of 
Public Works, 107 Cal.Rptr. 529, 31 CA.3d 741 

Fla —Mori v. Bomac Industries, Inc., App,, 358 So.2d 
47. 

Ga—Southeastern Land Fund, Inc. v. Real Estate 
World, Inc, 227 S E.2d 340, 237 Ga 227 
White Farm Equipment Co v. Jarrell & Clifton 
Equipment Co., Inc, 229 S.E2d 113, 139 GaApp 
632. 

Idaho—Idaho State University v. Mitchell, 552 P2d 
776, 97 Idaho 724, app after remand 584 P.2d 
1241, 99 Idaho 516 

III—Miller v Heller, 246 N.E2d 150, 106 m.App.2d 
383 

Ky.—Robert F. Simmons and Associates v. Urban Re¬ 
newal and Community Development Agency of 
Louisville, 497 S.W.2d 705. 

La.—Aetna Finance Co. v. Adams, App, 170 So.2d 
740, writ ref. 172 So 2d 294, 247 U 489—World 
Wide Health Studios, Inc. v. Desmond, App., 222 
So 2d 517—Pierre v Chevalier, App., 233 So.2d 61, 
wnt ref. 236 So.2d 31, 256 La. 253. 

Nev.—^Young Elec. Sign Co. v. Fohrman, 466 P.2d 846, 
86 Nev. 185 

N.J —Central Steel Drum Co, v. Gold Cooperage, Inc., 
491 A 2d 49, 200 NJ.Super. 251 

N.D.—Bottineau Public School Dist, No 1 v. Zimmer, 
231 N.W.2d 178—Farmers Union Grain Terminal 
Ass’n V. Nelson, 223 N.W.2d 494. 

Or.-Schlecht v. Bliss, 532 P.2d 1, 271 Or. 304. 

Pa.—Beneficial Finance Co. of Lebanon v, Becker, 11 
Lebanon 36, exceptions dismissed 11 Lebanon 80, 
affd. 222 A 2d 873, 422 Pa. 531. 

Utah—Themy v. Seagull Enterprises, Inc, 595 P2d 
526, 

Wash —Jenson v. Richens, 442 P.2d 636 74 Wash,2d 
41—Corinthian Corp. v. White & Bollard, Inc., 442 
P.2d 950, 74 Wash.2d 50. 

Wis.—Moritz v. Broadfoot, 151 N.W.2d 142, 35 Wis.2d 
343. 

Loan commitment contract held not adhesion 
contract 

Kan.—White Lakes Shopping Center, Inc. v. Jefferson 
Standard Life Ins. Co,, 490 P.2d 609, 208 Kan. 
121 . 

Court not always obliged to enforce contract 

U.S.—^Patrick Petroleum Corp of Michigan v. Gallon 
Petroleum Co,, C.A,Miss., 531 F.2d 1312, reh, den 
535 F.2d 660, cert. den. 96 S.Ct, 3175, 426 U.S 
951, 49 L.Ed.2d 1189. 
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72. U.S.—Brecher v. Laikin, D.C.N.Y., 430 FSupp. 
103, 

D.C—Order of AHEPA v. Travel Consultants, Inc., 
App., 367 A.2d 119, cert. dism. 98 S.a 30, 434 
U.S. 802, 54 L.Ed-2d 60. 

Md.—Genn v. CIT Corp., 392 A.2d 1135, 40 Md App. 
516. 

Tenn.—Wilson v Dealy, 434 SW2d 835, 222 Tenn. 
196. 

Tex,—McCane-Sondock Protection Systems, Inc. v. 
Emmittee, Civ.App., 540 S.W 2d 764. 

Wash.—Brower Co v. Garnson, 468 P.2d 469, 2 Wash 
App. 424. 

Contra 

Ind.—Aldon Builders, Inc. v. Kurland, 284 N.E.2d 826, 
152 Ind.App 570. 

73.5. U.S.—Whitfield Const. Co., Inc. v. Commercial 
Development Corp., D.C.Virgin Islands, 392 
F.Supp, 982. 

73.10. N Y.—Educational Beneficial, Inc v. Reyn¬ 
olds, 324 N Y.S.2d 813, 67 Misc2d 7^9. 

One not party to stipulated damage provision 

(2) Other persons 
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U.S.—U.S. for Use and Benefit of Federal Roofing & 
Painting, Inc. v Foster Const, (Panama) S.A, C.A 
Canal Zone, 456 F 2d 250. 

Fla —Commercial Mechanical Co v. State for Use and 
Benefit of Amencan Air Filter Co., App, 260 
So 2d 540. 

Expiration of time 

La.—Wells v Spears, App., 255 So.2d 215. 

74. Liquidated damages apportioned 

Wash —Baldwin v. National Safe Depository Corp., 
App., 697 P.2d 587 

75. U.S —Rutledge v. Miller, D.C.Mo., 248 F.Supp 
994 

Mont.—Figgins v. Stevenson, 517 P.2d 735, 163 Mont. 
425. 

Wash.—C.J.S. cited in Baldwin v. National Safe Depos¬ 
itory Corp., 697 P 2d 587, 589. 

No rightful claim exists 

Tex—Superior Signs, Inc. v. American Sign Services, 
Inc, Civ.App., 507 S.W.2d 912. 
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76.5, Cal.—General Ins. Co. of America v. Commerce 
Hyatt House. 85 Cal.Rptr. 317, 5 C.A 3d 460 

77. Ill.—Hennepin Public Water Dist. v. Petersen 
Const. Co., 270 NE.2d 419, 132 IllApp.2d 927, 
affd 297 N.E.2d 131, 54 I11.2d 327. 

Me—Interstate Indus. Uniform Rental Service, Inc. v. 
Couri Pontiac, Inc., 355 A 2d 913. 

80. U.S.—Carolmas Cotton Growers Ass’n Inc v. 
Amette, DCS.C., 371 F.Supp. 65. 

Tex.—Bradford v. Brady, Civ App., 413 S.W.2d 780— 
Blakeway v. National Credit Corp., Civ App., 439 
S,W.2d 155, err. ref. no rev err. 

Refusal to reinstate contract 
Me —Interstate Indus. Uniform Rental Service, Inc. v 
Couri Pontiac, Inc., 355 A.2d 913. 

81, Ill —Hayden v. Keepper-Nagel, Inc., 379 N.E 2d 
116, 19 IlLDec. 601, 62 Ill.App.3d 828. 

Tex.—St. Joseph Professional Bldg Co. v. New York 
Life Ins. Co., Civ.App., 449 S.W.2d 848, err. ref. no 
rev. err. 
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81.5, U.S.—McGovney & McKee, Inc, v. City of 
Berea, Ky., D.C.Ky., 448 F.Supp. 1049, affd., 
CA., 627 F.2d 1091. 

Breach caused or contributed to by party seek¬ 
ing damages 

Fla.—Midstate Hauling Co. v. Watson, App., 172 So.2d 
262. 

Stay of writ of restitution no excuse as to 
provision for double rent during holdover 
period 

Ill.—American Nat. Bank & Trust Co. of Chicago v. 
Smiley, 278 N.E2d 188, 3 Ill App.Bd 165. 

Forseeable causes of delay no excuse 
La.—^Admiral Pamt Co. v, Goltzman, App, 254 So.2d 
104, writ ref. 255 So.2d 772, 260 La, 289. 

However, it has also been held that 
notwithstanding a liquidated damages 
clause, it is always incumbent on a 
person against whom a breach has 
been committed to use such means as 
are reasonable under the circumstanc¬ 
es to avoid or minimize the dam¬ 
ages.®^ 

83.15. N.Y.—Konner Rental Corp. v. Pedone, 269 
N.Y.S.2d 463, 50 Misc.2d 69. 

Liquidated damage clause applicable 

N.D,—Cargill, Inc. v. Kavanaugh, 228 N.W.2d 133. 

85. U.S.—Fletcher v. U.S., D.C Ind., 303 F.Supp. 583, 
adopted and affd., CA., 436 F.2d 413, 

86. Nev.—Walden v. Backus, 408 P.2d 712, 81 Nev. 
634 
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87, U.S.~~Co*Build Companies, Inc. v. Virgin Islands 
Refinery Corp., C. A.Virgin Islands, 570 F.2d 492. 

88. U.S.—Carolinas Cotton Growers Ass’n, Inc. v. 
Amette, D.C.S.C., 371 F.Supp. 65. 

Ark.—Phillips v. Ben M. Hogan, Co., Inc., App., 594 
S.W.2d 39, 267 Ark. 1104. 
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88.5. S.C.—^Robeson-Marion Development Co. v. 
Powers Co., 183 S.E.2d 454, 256 S.C. 583, 53 

A.L.R.3d 675. 

99. U.S.—Mellor v. Budget Advisors, Inc., C.A.I11., 
415 F.2d 1218. 

Ark.—C.J.S. cited in Phillips v. Ben M. Hogan Co., 
Inc., App., 594 S.W.2d 39, 41, 267 Ark. 1104. 
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2. U.S,—Broome Const., Inc. v. U.S., 492 F.2d 829, 

203 a.a. 521. 

CJ.S. cited in Continental Gi Co. v. Freeman, 
D.CMiss., 237 F.Supp. 240, 246, affd., C.A., 381 
F.2d 459, reh. den. 384 F.2d 365—Transamerica 
Ins. Co. V. McKeesport Housing Authority, D.C. 
Pa., 309 RSupp. 1321. 

Ariz.—Homes & Son Const. Co., Inc. v. Bob Corp., 
526 P.2d 1258, 22 ArirApp. 303. 

Ga.—Fortune Bridge Co. v. Department of Transp., 250 
S.E.2d 401, 242 Ga. 531. 

La.—Pamper Corp. v. Town of Marksville, App., 208 
So.2d 715, writ ref. 210 So.2d 509, 252 U. 271. 

N.M.—Gruschus v. C. R. Davis Contracting Co., 409 

P. 2d 500, 75 N.M. 649, app. after remand 426 P.2d 
589, 77 N.M. 614. 

Pa.—Emmaus Municipal Authority v. Eltz, 31 Leh.L.J. 

216, affd. 204 A.2d 926, 416 Pa. 123. 

Building and construction contracts 
La,—Southern Const. Co. v. Housing Authority of City 
of Opelousas. 197 So,2d 628, 250 La. 569. 

Ohio—Lee Turzillo Contracting Co. Frank Messer JSc 

Sons, Inc., 261 N.E2d 675, 23 Ohio App.2d 179. 

Extension of time 

Okl.—Flour Mills of America, Inc. v. American Steel 
Bldg. Co., 449 P.2d 861. 

. Request for extension refused 

U.S.—Tri-Cor. Inc, v. U.S.,‘Q.a., 458 F.2d 112, 198 
Ct.a. 187. 

2,10. U.S.—Transanwrica Ins. Co. v. McKeesport 
Housing Authority, D.CPa., 309 FJSupp, 1321. 
Pa,—Com. Dept of Transp v, W. P. Dickerson & Son, 
Inc., 400 A.2d 930, 42 Pa.Cmwlth. 359. 

Wash,—Brower Co. v. Garrison, 468 Pt2d 469, 2 Wash. 
App. 424. 

Extension of time 

(I) Ky.—^Pipelines, Inc, v. Muhlaiberg County Wa¬ 
ter Dist, 465 S.W.2d 927. 
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2.15. La.—Grdham v. lieber, App., 191 So.2d 204, 
writ ref. 192 Sa2d 371, 249 La, 1024. 

Wis.—Gonis v. New York Life Ins. Co., 236 N.W.2d 
273, 70 Wi5.2d 950. 

2JS. La—Congr^tion Gates of Prayer v, DiMag- 
gio, App., 286 So.2d 128. 

3. U.S.—Reed & Martin, Ihc, V. Westip^buse Elec. 

Corp., CA.N.Y., 439 F.2d 1268:' ' 

North Denver Bank v, U.5., '432 F.2d 466,' 193 

Q. a. 225. 

4. U.S.—Acme Process Equipment Co. v. U,S^, ,Ct,Cl., 

347 F.2d 509, revd. on oth. grds. 87 S.Ct. 350, m 
U.S. 138, 17 L.Ed.2d 249, reh. den. 87 $,Ct. 738, 
385 U.S. 1032, 17 L.Ed.2d 680-Wertheimcr 
Const, Corp. v. U.S., 406 F.2d 1071, 186 Qja. 
836. 

Ark.—Phillips v. Ben M. Hogan Co., Inc., App., 594 

S.W.2d 39, 267 Ark. 1104. 

Idaho—State for Use and Benefit of Pierce R. Smith, F. 

O. Whitman and John W. Whitman v. Jack B. 
' Parson Const, 456 P.2d 762, 93 Idaho 118. 

6. U.S.-J. D. Hedin Const. Co. v. U.S., 347 R2d 235, 
171 Ct.d. 70—Acme Process Equipment Co. v. 
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U.S., Ct.Cl.. 347 R2d 509, revd. on oth. grds. 875 
S.a. 350, 385 U.S. 138, 17 L.Ed.2d 249, reh. den. 
87 S.a. 738, 385 U.S. 1032, 17 L.Ed.2d 680— 
Wertheimer Const Corp. v. U.S., 406 F.2d 1071, 
186 CtCl. 836. 
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10. U.S.—Broome Const., Inc. v. U.S., 492 F.2d 829, 
203 Ct.Cl. 521, 

Colo.—CJ.S. cited in Medema Homes, Inc. v, Lynn, 
647 P.2d 664, 667. 

N.C.— CJJS, cited in L. A. Reynolds Co. v. State 
Highway Commission, 155 S.E.2d 473, 482, 271 
N.C. 40, 

Dickerson, Inc. v. Board of Transp., 215 S.£.2d 
870, 26 N.C.App. 319-C.JJS. dted in S. J. Groves 
& Sons and Co. v. State, 273 S.E2d 465, 500, 50 

N. C. App. 1. 

Liquidated damages not precluded 
Okl.—Flour Mills of America, Inc. v, American Steel 
Bldg. Co., 449 P.2d 861. 

13. U.S.—E. C. Ernst, Inc. v. Manhattan Const. Co. 
of Texas, D.C.Ala., 387 F.Supp. 1001, affd. in 
part, revd. in part on oth. gr^., remd. in part 
C.A., 551 F.2d 1026, reh. den. in part gr. in part 
559 R2d 268, cert. den. 98 S.Ct 1246, 434 U.S. 
1067, 55 L.Ed.2d 769. 

Idaho—Eldred v. C. L. Folkman Co., 456 P.2d 775, 93 
Idaho 131. 

13.5. La.—Southern Const Co. v. Housing Authority 
of City of Opelousas, 197 So.2d 628, 250 La. 569. 

Graham v. Lieber, App., 191 So.2d 204, writ ref. 
192 So.2d 371, 249 La. 1024. 

15. U.S.—Acme Process Equipment Co. v. U.S., Ct. 
Cl, 347 F.2d 509, revd. on oth. grds. 875 S.a. 
350, 385 U.S. 138, 17 L.Ed.2d 249, reh. den. 87 
S.a. 738, 383 U.S. 1032, 17 LEd.2d 680. 

Cal.—General Ins. Co. of America v. Commerce Hyatt 
House, App., 85 Cal.Rptr. 317, 5 CA.3d 460. 
Idaho—State for Use and Benefit of Pierce R. Smith, P. 

O. Whitman and John W. Whitman v. Jack B. 
Parson Const., 456 P.2d 762, 93 Idaho 118. 

N.C.—L. A. Reynolds Co. v. State Highway Commis¬ 
sion, 155 S.E.2d 473, 271 N.C 40. 

Ohio—^Lee TurriHo Contraedhg Co. v. Frank Messer & 
Sons, Inc., 261 N.E2d 675, 23 Ohio App.2d 179. 
Pa.—Emmaus Municipal Authority v, Eltz, 31 Leh.L.J. 
216, affd. 204 A.2d 926, 416 Pa. 123. 
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2i* U.S.—U.S. ex rel. Thorlrif Larsen & Son, Inc. v. 

B. R. Abbot Const. Co., C.A.IIL, 466 F.2d 712. 
23. N.C.—CJ.S. dted in L. A. Reynolds Company v. 
State Highway Commission, 155 S.E.2d 473, 482, 
271 N.C 40. 

25. La.—Irby Steel v. W. R. Fairchild Const. Co., 
Ltd., App., 270 So.2d 233. 

31, U.S.—Continental R«dty Corp. v. Andrew J. Cre- 
volin Co., D.CW.Va., 380 F.Supp. 246. 
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33. Cal.—Pacific Employers Ins. Co, v. City of Berke¬ 
ley, 1 XHst.. 204 Cal.Rptr. 3§7, 158 C^Jd 145 
disagreeing with Badgalupi v. Phoenix Bldg> etc., 

, <;o,. 14 ^CalApp. 63^ 112 P. 892-Sinnott v. 
Schumacher, 45 CJshApp. 46, 187 P, 105; Six 
Companila v. HighiVay 311 US. 1^, 61 
S.a. 186, 85 ttBh 

34, Or.-rOr^cm State Highway CommiMic^ v. De- 
^ Long Corp., 495 P.2a 1215, cert. deri. 93^ S.a. 

2142,' 411 U.S. 96^ 36 ipb. den. 93 

S.Q. 2771, 412 U.S, 944, 37?XJB4.2d 405. 

39. Provi^on for addittonM^r^pg i^igaoi]^ 
U.S.—u:S. V. Marietta hlfg. Cki:, 

390. '" 

■ r ' 
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43, Ky.—Pipdiiies, Ine. Vi Muhlenberg Cbua^ Wat^r 
Dist,, 465 S.W.2d 927. 


44. U.S.—C.J.S. cited in Southwest Engineering Co. 

V. U.S., C.A.MO., 341 R2d 998, 1003, cert. den. 86 
S.Ct. 45, 382 U.S. 819, 15 L.Ed.2d 66. 

Bethlehem Steel Co. v. City of Chicago, D.C.I11., 
234 F.Supp. 726, affd., CA., 350 R2d 649— 
Koehring Co. v. E. D. Etnyre & Co., D.C.IU., 254 
F.Supp. 334. 

Colo.—Niccoli V. Denvery Burglar Alarm, Inc., App., 
490 P.2d 304. 

Conn.—Litton Industries Credit Corp. v, Catanuto, 394 
A.2d 191, 175 Conn. 69. 

Md.—Traylor v. Grafton, 332 A.2d 651, 273 Md, 649. 

N.C.—Knutton v. Cofield, 160 S.E.2d 29, 273 N.C. 355. 

S.D.—Dave Gustafson & Co. v. State, 156 N.W.2d 185, 
83 S.D. 160. 
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51. Cal.—Kenworthy v. State, 46 Cal.Rptr. 396, 236 

C.A.2d 378. 

Conn.—Norwalk Door Closer Co. v. Eagle Lock & 
Screw Co., 220 A.2d 263, 153 Conn. 681. 

Pa.—Chanoff v. Fiala, 271 A.2d 285, 440 Pa. 424. 

54.50. U.S.— Johnson v. Childs, C.A.Virgin Islands,, 
407 F.2d 395. 

Nev.—Walden v. Backus, 408 P.2d 712, 81 Nev. 634. 

Waiver not shown 

(2) Other instances. 

U.S.—North Denver Bank v. U.S., 432 F.2d 466, 193 
Ct.Cl. 225. 

La.—DuTreil v. Wohlert, App., 210 So.2d 511. 

Obtaining product elsewhere 

Tex.—^Estey Corp. v. St. Mary’s University of San Anto¬ 
nio, Inc., Ov.App., 470 S.W.2d 138. 

Factors considered 

Me.—Interstate Indus. Uniform Rental Service, Inc. v. 
Couri Pontiac, Inc., 355 A.2d 913. 

55. La.—Herron v. Sparkle Homes Corp., App., 225 
So.2d 700. 

Me.—Interstate Indus. Uniform Rental Service, Inc. v. 
Couri Pontiac, Inc., 355 A,2d 913. 
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58. Waiver not shown 

(3) Other statements. 

U.S.—Bethlehem Steel Corp. v. City of Chicago, C.A. 
iU., 350 R2d 649. 

Ga.—State Highway Dept. v. Hall Paving Co., Inc,, 194 
S.E2d 493, 127 Ga.App, 625. 

Me.—^Interstate Indus. Uniform Rental Service, Inc. v. 
Couri Pontiac, Inc., 355 A.2d 913. 

§ 116 . Amount of Recovery 

63. U.S.—Fletcher v. U.S., D.C.Ind., 303 F.Supp. 583, 
adopted and affd., C,A., 436 R2d 413. 

Colo.—Fuels Research Corp. v. Roberts, 458 P.2d 751, 
170 Colo. 46. 

W.Va.-CJ.S. dted in Stonebraker v. Zinn, 286 S.E.2d 
911, 913. 
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64. U.S,—In re Plywood Co. of Pa., C.A.Pa., 425 
R2d 151. 

Colo.—Cames v. Anqpahoe Vending, Inc., App,, 487 

P.2d 593, 

La,—Elite Homes, Inov v. Hemrmaan, App,* 242 So.2d 
614, application not considered 242 $0,^ 884,257 
La. 543, writ den. 244 So.2d 857, 257 La. 984- 

Or,—Weber v, An^h, 473 P.2d lOU, 2^6 Oft 47^. 
Itedia mid amounts aadboHaed 
(9) ot^r , 

Fla.—Championship Sports, Inc. vl ^Cfy of Miami 
Beach. Ado.* 221 24, 

La.—Maloney v. Oak Buffers, Inc., 233 So.2d 386. 236 

‘ La; 83. ' « ' . ■ ’ ^ 

,Mo.—Fai^ 06ttflV‘Cb: 454lw.2d 

30. 

(23-Other* , j . 
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Tex.—Safway ScafTolds Co of Houston v Sharpstown 
Realty Co , Civ App., 409 S W.2d 883 

Notice of deficiency 

US—Pembroke v. Gulf Oil Corp., C AXa., 454 F.2d 
606 
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67. U S —In re Plywood Co of Pa, C A.Pa, 425 
F2d 151 

Md.—Guardian Const Co. Inc. v. Dinkin, 297 A.2d 
242, 267 Md 325 

N.C.—City of Kinston v Suddreth, 146 S.E 2d 660. 266 
N.C 618 

Or.—Hemkel v City of Corvallis, 510 P.2d 579, 13 
Or.App. 375 

Wash.—Brower Co. v Garnson, 468 P.2d 469, 2 Wash 
App. 424 

68. Cal —Zunch Ins Co v Kings Industries, Inc , 63 
Cal.Rptr 585, 255 C.A.2d 919 

Colo.—Larson v American Nat Bank of Denver, 484 
P2d 1230, 174 Colo. 424 

Md —Kasten Const Co v Anne Arundel County, 278 
A 2d 282, 252 Md. 482 

N.M—Gruschus v C R. Davis Contracting Co, 409 
P 2d 500, 75 N M 649, app after remand 426 P 2d 
589, 77 N M 614 

NY—Alwan v Ayoub, 318 NYS2d 387, 35 A D.2d 
1006—Richter’s Estate v Novo Corp., 349 N.Y. 
S.2d 101, 43 A.D.2d 1, app dism 329 N E2d 665, 
36 NY 2d 757, 368 N YS2d 832 
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69. N M —Gruschus v C. R. Davis Contracting Co., 
409 P.2d 500, 75 N.M. 649, app after remand 426 
P2d 589, 77 N M. 614 

70.10. N Y.—JanotT v. Sheepshead Towers, Inc., 256 
N.Y.S.2d 45, 22 AD 2d 950, motion den. 210 
N E.2d 456, 16 N.Y 2d 824, 263 N.Y.S.2d 165, 
application den 211 N.E.2d 524, 16 N.Y.2d 866, 
264 N.Y S 2d 103, affd. 212 N.E,2d 535, 16 
N Y 2d 949, 265 N,Y.S.2d 100. 

73. Colo —Oldis V Grosse-Rhode, 528 P.2d 944, 35 
Colo.App. 46. 
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79.5. Contract provisions held to provide re¬ 
covery of both 

Fla—Hillsborough County Aviation Authonty v. Cone 
Bros. Contracting Co., App., 285 So.2d 619. 

N.M.—Louis Lystcr General Contractors, Inc. v City 
of La.s Vegas, 489 P.2d 646, 83 N.W. 138. 

87. U.S.—Mellor v. Budget Advisors, Inc., C.A Ill, 
415 F.2d 1218. 

Ind.—School City of East Chicago, Ind, v. East Chicago 
Federation of Teachers, Local No. 511, A.F.T,, 
App., 422 N.E 2d 656. 
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90. Compensation not to exceed penalty 

N C —Wheedon v American Bonding & Trust Co, 38 
SE. 255, 128 N C 69—City of Kinston v, Sud¬ 
dreth. 146 S E.2d 660, 266 NC 618. 

§ 117(1). Nature and Theory in Gen¬ 
eral 
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95. U.S—Lampcrl v Reynolds Metals Co, C.A.Or , 
372 F.2d 245 

Ky.—CJ.S. quoted at length in Bissett v. Goss, 481 
S.W.2d 71 

96, U,S.—Newman v. Nelson, C.A.Kan., 350 F.2d 
602-*-"Green v. Wolf Corp,, C A N.Y , 406 F.2d 
291, cert. den. 89 SCt. 2131, two cases, 395 US. 
977, 23 L.Ed,2d 766 

Philhp V, U.S. Lines Co,. DC,Pa., 240 FSupp 
992, affd., CA., 355 F.2d 25-Ford Motor Credit 
Co V. HiH, D.CMo., 245 F.Supp. 796-Rhoads v 
Horvat, D.C.CoIo., 270 F'Supp. 307--Leahy v. 
Morgan, D C.Iowa, 275 F.Supp 424—Rosenblooni 
V. Metromedia, Inc., D (' Pa, 289 F.Supp. 737, 


revd. on oth. grds., C.A., 415 F2d 892, affd 91 
SCI 1811, 403 U.S 29, 29 LEd.2d 296—Wegner 
V, Rodeo Cowboys Ass’n, D C Colo., 290 F Supp. 
369, affd., CA, 417 F.2d 881, cert den. 90 S.Ct 
1688, 398 U.S. 903, 26 LEd.2d 60—Honaker v. 
Leonard, D.C.Tenn, 325 F Supp 212 

Ala.—Williams v Clark, Civ., 279 So.2d 523, 50 Ala 
App. 352, cert, den 279 So.2d 526, 291 Ala. 803. 

Anz—Nielson v. Flashberg, 419 P2d 514, 101 Ariz. 
335 

Braun v. Moreno, 466 P.2d 60, 11 Ariz.App 
509—Price v. Hartford Acc. & Indera. Co„ 494 
P.2d 711, 16 Anz.App 511, vac on oth. grds 502 
P 2d 522, 108 Anz. 485 

Ark—Southern Farm Bureau Cas Ins. Co v. Daniel, 

440 S W 2d 582, 246 Ark 849 

Cal —Templeton Feed and Gram v Ralston Purina Co , 
72 CalRptr 344, 446 P 2d 152, 69 C 2d 461 

Topanga Corp v Gentile, 81 CalRptr 863, 1 
C A 3d 572 

De! —Reynolds v Willis, 209 A.2d 760, 8 Storey 368— 
Riegel v Aastad, 272 A 2d 715 

D C—Collins V Brown, DC, 268 FSupp 198 

Franklin Inv Co v. Homburg, App., 252 A 2d 
95 

Fla —Fisher v City of Miami, 172 So 2d 455 

Spencer Ladd’s, Inc v. Lehman, App, 167 So.2d 
731, affd m part and revd m part on oth. grds., 
Sup , 182 So 2d 402, app. after remand 185 So 2d 
198—Nicholson v. Amencan Fire & Cas. Ins. Co., 
App., 177 So 2d 52—Waldron v. Kirkland, App., 
281 So.2d 70 

Idaho—Boise Dodge, Inc v Clark, 453 P.2d 551, 92 
Idaho 902—Abbie Unguen Oldsmobile Buick, Inc. 
v U.S. Fire Ins. Co., 511 P.2d 783, 95 Idaho 501 

Iowa—Syester v. Banta, 133 NW2d 666, 257 Iowa 
613—C.J.S. cited in Claude v Weaver Const. Co.,' 
158 N W 2d 139, 143, 261 Iowa 1225, 31 A L R 3d 
1336. 

Kan.—He.ss v Jarboe, 443 P.2d 294, 201 Kan. 705— 
Augustine v. Hinnen, 443 P.2d 354, 201 Kan 
710—Rooks V. Brunch, 449 P.2d 580, 202 Kan. 

441 

Minn.—Benson Co-op. Creamery Ass’n v. First Dist 
Ass’n, 151 N.W 2d 422, 276 Minn. 520. 

Mo.—Peak v. W. T. Grant Co, App., 386 SW.2d 
685—Beggs v. Universal CI.T Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007—Chappell v. City 
of Springfield, 423 S W.2d 810. 

Nev —Midwest Supply, Inc v. Waters, 510 P.2d 876, 89 
Nev. 210. 

N.M.—Sanchez v. Dale Bellamah Homes of N M., Inc., 
417 P 2d 25, 76 N.M. 526—Bank of N.M. v. Rice, 
429 P.2d 368, 78 N.M. 170, app. after remand 440 
P.2d 790, 79 N.M. 115—Fredenburgh v. Allied 
Van Lines, Inc., 446 P.2d 868, 79 N.M. 593. 

Galindo v. Western States Collection Co„ App., 
477 P.2d 325, 82 N.M. 149 

N.Y.—James v. Powell, 279 N Y.S.2d 10, 19 N.Y.2d 
249, 225 N.E2d 741. 

Soucy V. Greyhound Corp., 276 N Y.S.2d 173, 27 
AD.2d 112 

DaCosta v. Technico Const. Corp, 344 N Y.S,2d 
967, 74 Misc2d 583, affd. 360 N.YS.2d 846, 78 
Misc.2d 1100. 

N C —Woody v. Catawba Valley Broadcasting Co., 158 
S.E2d 578, 272 N C. 459. 

Okl.—Pennsylvania Glass Sand Corp. of Okl v. Oz- 
ment, 434 P.2d 893. 

Pa.—Esmond v. Liscio, 224 A.2d 793, 209 Pa Super 
200—Focht V Rabada, 268 A.2d 157, 217 Pa.Su- 
per. 35. 

Tenn.—Hayes v. Gill. 390 SW.2d 213, 216 Tenn 39 

International Union, United Auto, Aircraft and 
Agr. Implement Workers of America, AFL-CIO v. 
American Metal Products Co, 408 S.W.2d 682, 56 
Tenn.App. 526, 

Tex—cited in Hofer v. Lavender, 679 SW.2d 
470, 477. 

Lubbock Bail Bond v Joshua, Civ.App., 416 
S.W.2d 523. 

Utah—Palombi v. D & C Builders, 452 P 2d 325, 22 
Utah2d 297, 
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Va —Giant of Va, Inc. v Pigg, 152 S E2d 271, 207 Va. 
679 

Wis.—White V Benkowski, 155 N.W 2d 74, 37 Wis.2d 
285—Jones v, Fwher, 166 N.W.2d 175, 42 Wis 2d 
209—Mid-Continent Refrigerator Co v. Straka, 
178 N,W2d 28, 47 Wis 2d 739. 

Anello v Savignac, App., 342 N.W,2d 440, 116 
Wis.2d 246. 

Compensatory damages sufficient for purpose of 
punishment 

(2) NM.—Montoya v Moore, 422 P2d 363, 77 

N M. 326 

Penal in character 

N.Y.—Ingle v, Mark, 296 N.YS2d 664, 58 Misc.2d 
895. 

Extraordinary in nature 

Mont.—Spackman v. Ralph M. Parsons Co., 414 P 2d 
918, 147 Mont 500. 
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97. U.S—Green v. Wolf Corp., C A.N Y., 406 F2d 
291, cert den. 89 S.Ct. 2131, two cases, 395 U.S- 
977, 23 L Ed.2d 766—Lee v Southern Home Sites 
Corp , C.A Miss., 429 F 2d 290, app after remand 
444 F 2d 143. 

Ford Motor Credit Co, v. Hill, DC.Mo., 245 
F Supp 796—Stevens v. Abbott, Proctor and 
Paine, D.C Va., 288 F.Supp. 836—Rosenbloom v. 
Metromedia, Inc , D.C.Pa., 289 F Supp 737, revd. 
on oth grds, C.A, 415 F.2d 892, affd 91 SCt. 
1811, 403 U.S. 29, 29 L.Ed.2d 296. 

Ariz.—State v Sanchez, App., 579 P2d 568, 119 Anz. 

64 

Cal.—Wetherbee v United Ins Co. of America, 95 
Cal.Rptr. 678, 18 C.A.3d 266. 

D.C —Collins v. Brown, D.C , 268 F Supp 198. 

Fla —Fisher v. City of Miami, 172 So.2d 455 

Spencer Ladd’s, Inc. v. Lehman, App., 167 So.2d 
731, affd, in part and revd. in part, on oth. grds., 
Sup, 182 So 2d 402, app. after remand 185 so 2d 
198—Nicholson v, American Fire &. Clas. Ins. Co, 
App, 177 So.2d 52. 

Idaho—Boise Dodge, Inc. v. Clark, 453 P.2d 551, 92 
Idaho 902. 

Ind.—Physicians Mut. Ins. Co v Savage, 296 N.E.2d 
165, 156 Ind.App 283. 

Iowa—Syester v. Banta, 133 N.W.2d 666, 257 Iowa 
613—C.J.S. cited in Young v. City of Des Moines, 
262 N W.2d 612, 620, 1 A.L.R.4th 431. 

Kan—Rooks v. Brunch, 449 P.2d 580, 202 Kan. 441— 
Sweaney v. United Loan & Finance Co., 468 P.2d 
124, 205 Kan. 66. 

Minn.—C«F.S. cited in Loftsgaarden v. Reiling, 126 
N.W.2d 154, 155, 267 Minn. 181, cert. den. 85 
S.Ct. 31, 379 U.S. 845, 13 L.Bd.ld 50. 

Mo—Beggs v. Universal C.I.T. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

Mont —Smith v. Krutar, 457 P.2d 459, 153 Mont. 325. 

N.Y.—Faulk v. Aware, Inc, 244 N.Y.S.2d 259. 19 
A.D.2d 464, motion den 199 N.E.2d 163, 14 
N.Y.2d 719, 250 N.Y.S.2d 64, affd. 200 NE.2d 
778, 14 N Y 2d 899, 252 N.Y.S 2d 95, am. on oth. 
grds 202 NE.2d 372, 14 N.Y 2d 954, 253 NY. 
S.2d 99Q, cert. den. 85 S.Ct. 900, 380 US. 916, 13 
L.Ed 2d 801, reh. den. 85 S Ct 1328, 380 U.S. 989, 

14 L.Ed.2d 282 

Ingle v. Mark, 296 N.Y.S.2d 664, 58 Misc.2d 
895—Perlmuth v Scappy & Peck, Inc., 343 N.Y. 
S.2d 40, 73 Misc2d 927. 

Ohio—^Trainor v Deters, App., 259 N.E 2d 131, 22 
Ohio App.2d 135. 

Or.—Noe v. Kaiser Foundation Hospitals, 435 P.2d 
306, 248 Or. 420, 27 A.L,R3d 1268—Davis v 
Georgia-Pacific Corp,, 445 P.2d 481, 251 Or. 239 

Pa.—Esmond v Liscio, 224 A.2d 793, 209 Pa Super. 

200 . 

Tenn.—International Union, United Auto., Aircraft and 
Agr. Implement Workers of America, AFL-CIO v. 
Amencan Metal Products Co, 408 S.W 2d 682, 56 
Tenn.App. 526. 

Tex-—C,J.S. cited in Hofer v. Lavender, 679 S.W.Zd 
470, 477. 
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Lubbock Bail Bond v. Joshua, Civ.App., 416 
S.W.2d 523. 

Utah—Palombi v. D & C Builders, 452 P.2d 325, 22 
Utah2d297, 

Va.—Giant of Va., Inc. v. Pigg, 152 S.E2d 271, 207 Va. 
679—F.B.C. Stores, Inc. v. Duncan, 198 S.E.2d 
595, 214 Va. 246. 

Wts.—Lisowski v. Clienenoff, 155 N.W.2d 619, 37 
Wis.2d 610—Jones v. Fisher, 166 N.W.2d 175, 42 
Wis.2d 209—Mid-Continent Refrigerator Co. v. 
Straka, 178 N.W.2d 28, 47 Wis.2d 739. 

99. Deterrence as primary motiTe 
Idaho—Jolley v. Puregro Co., 496 P.2d 939, 94 Idaho 
702. 
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1. Ark.—Southern Farm Bureau v. Daniel, 440 
S.W.2d 582, 246 Ark. 849. 

Fla.—Bank of Miami v. Tambourine, App., 218 So.2d 
507, 

N.H.—Vratsenes v. N.H. Auto, Inc., 289 A.2d 66, 112 
N.H. 71. 

Utah—Palombi v. D & C Builders, 452 P.2d 325, 22 
Utah2d 297. 

In Michigan 

(l) Mich.—Oppenhuizen v. Wertnersten, 139 N.W.2d 
765, 2 MichApp. 288. 

3. Fla.—Gty of Hollywood v. Coley, App., 258 So.2d 

828. 

4. Kan.—In re Smith’s Estate, Guardianship of Smith, 

507 P.2d 189, 211 Kan. 397. 

5. Actual malice required 

N.H.—Munson v. Raudonis, 387 A.2d 1174, 118 N.H. 
474. 

7. Ariz.—Nielson v. Flashberg, 419 514, 101 

Aiiz. 335. 

Ark.—Ray Dodge, Inc. v. Moor«, 479 S.W,2d 518, 251 
Ark. 1036. 

Iowa—Claude V. Weaver Const. Co., 158 N.W.2d 139, 
261 Iowa 1225, 31 A.L.R,3d 1336-Northmp v. 
Miles Homes, Inc. of Iowa, 204 N.W.2d 850. 

Kan.—Brewer v. Home-Stake Production Co., 434 P.2d 
828, 200 Kan, 96, 30 A.L.R.3d 1435. 

Mian.—Benson Co-op. Creamery Ass’n v. First Dist. 

Ass'n, 151 N.W.2d 422, 276 Minn. 520. 

Ma—State ex rel. Smith v. Greene, 494 S.W.2d 55. 
N.M.—Sanchez v, pde Be^lem’^’Homes of'N.M., Inc., 
417 P.2d 25,^76 NJd. 526. 

Pa,—Esmdnd v. tiscb, 224 A,2d 793, 209 Pa.Supfr. 

m ' ' ’ 

Tex.—Bank of North America v. Bdl, Gv.App., 493 

S.W.2d 633. 

Va.—Giant of Va., Inc. v. Pigg, 152 S.E2d 271,207 Va. 
679. 

Wis.—Jones v] Fisher, 166 N.W.2d 175, 42 Wi8,2d 209. 
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7,5. U.S.—Ndsoa v. G. C Murphy. Co., D.G.A1&, 
245 RSupp. 846. 

Fla.—^Richards Co> V. Harrison, Aiq>,^ 262 So.2d 258. 
Miss.—U.S. Fiddity * Guaranty C5o. v. State for Use 
and Benefit of StringfeBow,; 182 Sa2d 919> 254 
Miss. 812. 

N.Y.—Browdy v. State-wide Ins. Oo.^ 289 N.YJS.2d 
711, 56 Misc.2d 610. 

Coexistence of pimitiTe and compenaatory diun¬ 
ages 

U.S.—Curtis Pub. Co. v. Butts, Ga. & Tex., 87 S.Gt. 
1975, 388 US. 130, 18 LEd.2d 1094; conf. to 418 
S.W.2d 379, reh. den. 88 S.Ct 11, 389 US. 889, 19 
LEd.2d 197 and 88 S.a. 13, 389 U.S. 889, 19 
L.Ed.2d 198, err. ref., cert. den. 88 S.a. 2036,391 
U.S. 966, 20 L.Ed,2d 880. 

10. Miss.—Snowden v, Osborne, 269 So.2d 858. 

11, S.C—Hicks V. Herring, 144 S.E2d 151, 246 S.C. 
429—Gilbert v. Duke Power Cp., 179 S.E2d 720, 
255 S.C. 495, 

IIJI Mo.—CJJS; dted in Overman v. Southwestern 
Bell Telephone Co., 675 S.W.2d 419, 424. * 


page 1113 

11.10. Cal.—Toole v. Richardson-Merrell Inc., 60 
Cal.Rptr. 398, 251 CA.2d 689, 29 A.L.R.3d 988. 

12. US.—Ganapolsky v. Park Gardens Development 
Corp., C.A.Puerto Rico, 439 F.2d 844. 
Cooperativa de Seguros Multiples de Puerto Rico 
‘ V. San Juan, D.CPuerto Rico, 289 F.Supp. 858. 
Colo.—Larson v. Lindahl, 450 P.2d 77, 167 Colo. 409. 
Wash.—Conrad v. Lakewood General Hospital, 410 
P.2d 785, 67 Wash.ld 934, 10 A.L.R.3d 1—Maki v. 
Aluminum Bldg. Products, 436 P.2d 186, 73 
Wash.2d 23—Steele v. Johnson, 458 P.2d 889, 76 
Wash.2d 750. 

In Louisiana 

(2) La.—Post v. Rodrigue, App., 205 So.2d 67. 

16, U.S.—Basista v. Weir, C.A.Pa., 340 F.2d 74. 

Herald Co. v. Harper, D.CMo., 293 F.Supp. 
• 1101, affd., CA., 410 E2d 125. 

Tenn.—Klein v. Elliott, 436 S.W.2d 867. 59 Tenn.App. 

1 . 
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17. Ariz.—Acheson v. Shafter, 490 P.2d 832, 107 
Ariz. 576. 

18.5. U.S.—Caperd v. Huntoon, C.A.Mass., 397 F.2d 
799, cert. den. 89 S.a. 299, 393 U.S. 940, 21 
L.Ed.2d 276. 

Wright V. Kaine Realty, D.C.I11, 352 F.Supp. 
222 . 

Idaho—Lewiston Pistol Qub, Inc. v. Imthum, 486 P.2d 
275, 94 Idaho 264. . 

Ill—Wetmore v. Ladies of Loretto, Wheaton, 220 
N.E2d 491, 73 ni.App.2d 454—Smith v. Dunaway, 
221 N.E.2d 665, 77 IlI.App.2d 1. 

Or.—Becker v. Pearson, 405 P.2d 534, 241 Or. 215. 

20, Gal.—Toole v. Richardson-Merrell Inc., 60 Cal. 
Rptr. 398, 251 C.A.2d 689, 29 A.L.R.3d 988. 

20.5. Award not riolatiye of constitutional 
safeguards afforded those accused of crime 

Cal.—Toole v. Richardson-Merrell, Inc., 60 (2al.Rptr. 
398, 251 C.A2d 689i 29 A,L.R.3d 988—Wetherbee 
V. United Ins. Co. of America, 95 Cal.Rptr. 678, 18 
C.A3d 266. 

21, CaL-^tate Dept, of Corrections v. Workmen’s 
CompensatkMi Appdds Bd, 97 Cal.Rptr. 786, 489 
P.2d 818, 5 C3d 885. 

22, Cal.—Toole v. Richardson-Merrell Ipc., 60 Cal. 
Rptr. 398, 251 CA.2d 689, 29 A.ER.3d 988. 

24* Cal.—Toole v. Richardson-Merrell Inc., 60 Cal. 
Rptr. 398, 251 CA.2d 689, 29 AL,R.3d 988. 

Under a statute authorizing addition¬ 
al damages as a deterrent or as com¬ 
pensation for wounded feelings, a jury 
may not assess damages for the double 
pui^ose of punishment and preven- 
tion.“‘ 

25.1. Ga.-Johmon V. Morris, 123 S.E 707; 158 Ga. 
403. ‘ 

Metro Ctays^er-PlyqKnnh, Ine. v. Fearce, 175 

lE2<r w, i2?i isp. 

26, US,—Youi^ Dri^ <iprp. v. Dean Rub¬ 
ber Mlfel Co., ^'^2d m,, 

N.Y.-Reriwvits V. Hwd^, 338 N,Y.S^:2^ 339, 40 
AD.2d 921, i /! ' ’ , 

Or.—Rexnpid, Inc. v.' Ferrii 657 P.;^ 673, 294 Or. 
392, spp. after remand 684 P.2d 26, 69, Or.App. 
146, overruling, to the extent of any'mcohsistcncy, 

, Pedah Compwiy v. Hwft* 265 Or, 43bk 509 P.2d 
1192. 


page 1115 

27, Ala.—Dekle v. Vann, 223 So.2d 30, 284 Alq. 142. 
Colo.—MiUcr v, Kaiser, 433 P4d 272, 164 Colo. 206— 
Poertner v. Razor, App., 500 P,2d 989. 

FIs.—R,C. No. 17 Corp.tV. KmreqbKt, App,* 207 So.2d 
296. 
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Miss.—Monsanto Co. v. Cochran, 180 So.2d 624, 254 
Miss. 399—Avant v. Whitten, 253 So.2d 394—Eq- 
uity Serviced Co. v. Hamilton, 257 So.2d 201—Carl 
V. Craft, 258 So.2d 237. ' 

Okl.—Smith v. Owens, 397 P.2d 673—^Sinclair Oil A 
Gas Co. V. Bishop, 441 P.2d 436. 

Or,—Pedah Co. v. Hunt, 509 P.2d 1197, 265 Or. 433, 

In the absence of express statutory provision, 
etc. 

U.S.—Swofford V. B & W, Inc., C. A.Tex., 336 F.2d 406, 
cert. den. 85 S.Ct. 653, 379 U.S. 962, 13 LEd.2d 
557. 

Miss.—Brent v. Cox, 246 So.2d 552—Bridges v. Land, 
252 So.2d 209—Kemp v. Lake Serene Property 
Owners Ass’n, Inc., 256 So.2d 924. 

§ 117(2). -Province of Court 

and Jury 
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33. U.S.—CJ.S. quoted at length in Stoody Co. v. 
Royer, C.A.Okl„ 374 F.2d 672, 680-Wimams v. 
Farmers & Merchants Ins. Co. C.A.Ark., 457 F.2d 
37—CJ.S. cited in Whitcis v. Yamaha Intern, 
Corp., C.A.Okl., 531 F.2d 968, 973, cert. den. 97 
S.Ct. 157, 429 U.S. 858, 50 LEd,2d 135. 

Ala.—Alabama Power Co. v. Rembert, 208 So.2d 20S. 
282 Ala. 5. 

Cal.—Triton Ins. Underwriters, Inc. v. Committee on 
Chiropractic Welfare, 43 Cal.Rptr. 504, 232 C.A,2d 
829—Millar v. James, 62 (Cal.Rptr. 335, 254 
C.A.2d 530. 

Fla.—Fisher v. City of Miami, 172 So.2d 455. 

Fisher v. City of Miami, App., 160 So.2d 57, 
cert, discharged, Sup., 172 So.2d 455—Lindgren 
Plumbing Co. v. DoraJ Country Club, Inc., App., 
196 So.2d 242. 

Iowa—Syester v, Santa, 133 N.W,2d 666, 257 Iowa 
613—Katko v. Briney, 183 N.W.2d 657, 47 A.L 
R.3d 624. 

Ky.-Moore v. Bothe. 479 S.W.2d 6U. 

Mont.—Spackman v. Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 500. 

N.C.—King V. Insurance Co. of North America, 159 
aE2d 891, 273 N.C. 396. 

35. U.S.—Mooney v. Henderson Portion Pack Ca, 
CA.Tenn,, 339 F.2d 64, applying Oeoi^a stat¬ 
ute—Hannigan V. Sears, Roebuck & Co., CA.lll., 
410 F.2d 285, cert. den. 90 S.O. 214, 396 U.S. 
902, 24 L.Ed.2d 178—Lee v. Southern Home Sites 
Corp., CA.Mis8., 429 F.2d 290, app. after remand 
444 F-2d 143—CJ5. Oited fn Whitcis v. Yamaha 
Intern. Corp., CA.Okl., 531 F.2d 968, 973, ceft. 
den. 97 S,a 157, 429 U.S. 858, 50 L.Ed,2d 135. 

Hoxsey v, Bcaird, D.C.Okl., 287 F.Supp. 416. 

Ala.—Alabama Power Co. v. Rembert, 208 So.2d 205, 
282 Ala. 5—Terrell v. Better Business Bureau of 
Mobile County, Inc., 214 So,2d 694, 283 Alt. 131. 

Cal.—Triton Ins. Underwriters, Inc. v. Committee on 
Chiropractic Welfare, 43 Cal.Rptr. 504,232 C.A.2d 
829—Tocrile v. Richardson-Merrell Inc,, 60 Cal, 
Rptr. 398,251 q.A.2d 689, 29 AX.R.3d 988~Fer. 
ram v. Fselftc Finance Cot 7 f>., 87 Cal.Rptr. 226,8 
C,A3d 339—Coats v. Construction and Genwal 
. Np. 185, 93 Cal.Rptr. 639, 15 

CA.3d 908. 

DC.—Coffins V. Brown, D.C., 268 F.Supp. 198. 

Fla.—Fisher v. City of Miai^ App., 16Q So,2d 57, cert, 
disriiarged, Sup., 172 455—Doral Country 

•Gub, Inc. V. Lindgren Plutnbhi^ C6., App., 175 
So.2d 570—Lindgrmi Plumbing Co. v. Dotal Coun- 
tty Gub,. lac,i Appw, J96 SD,2di^242^^MciMloza 
Fairell, App,, 199 So.2d 750—Thomas v.^General 
Finance oip. of Fla., Aiq>., 204 50f2d 222T»-Jqn!M 
Properties, Inq. v. App-» 2^6 703. 

Ga.—Nationai Ass’n for Aidvaneonent. of Colpned Feo- 
ple V. Overstreet, 142 S.R2d 816,221; On 
dinn. 861^. .1306, U8,16 LM2d 4Q9. 

reh. den. 86 m l6 LEd.2d 

, Townsend, and Otwgan Enterprises/ v. ft. 
%»n ft 5*^ 159 S.a2<l 77^ 217 ^ App. 

109,. .5 * ' ,i : , , V 
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Iowa—Syesler v Banta, 133 N W 2d 666, 257 Iowa 
613—CJ.S. cited sn Young v. City of Des Moines, 
262 N.W.2d 612, 620, 1 A.L.R4th 431 

Miss.—Allen v Ritter, 235 So.2d 253 

Mo—DeBow v. Higgins, 425 S.W.2d 135. 

Landum v. Livingston, App., 394 S.W.2d 573— 
Woods V. Standard Personal Loan Plan, Inc., App., 
420 S W.2d 380—Wisner v. S.S. Kresge Co, App., 
465 S W.2d 666. 

N.M —C.J.S. cited in Newman v Basin Motor Co., 
App., 644 P 2d 553, 558, 98 N.M. 39. 

Okl —Basden v. Mills, 472 P.2d 889. 

S.C—Hicks V Herring, 144 S,E.2d 151, 246 S.C. 429— 
Gilbert v Duke Power Co.. 179 S.E.2d 720, 255 
S C 495. 

S.D—Hannahs v Noah, 158 N W2d 678, 83 S.D. 296. 

Tex.—Morgan v Arnold, Civ.App., 441 SW.2d 897, 
err. ref. no rev eir.—Brosofske v Gregory, Civ, 
App., 463 S.W.2d 48. 

Purpose of award 

U S—Curtis Pub. Co v. Butts, CAGa., 351 F.2d 702, 
affd. 87S.a. 1975, 388 U.S. 130, 18 L.Ed2d 1094, 
reh. den. 88 S Ct. 11, 389 U.S. 889, 19 LEd.2d 197. 

page 1117 

36. U S —Precision Plating & Metal Finishing Inc v. 
Martin-Manetta Corp, C.A.Fla., 435 F.2d 1262, 
reh den. 442 F.2d 1351, cert den. 92 S.Ct. 571, 
404 l).S. 1002, 30 L Ed.2d 556. 

Cal.—^Tnton Ins. Underwriters, Inc. v Committee on 
Chiropractic Welfare, 43 Cal.Rptr. 504, 232 C.A 2d 
829 

Colo,—Sanders v. Knapp, App , 674 P 2d 385. 

Fla.—Fisher v City of Miami, App, 160 So 2d 57, cert, 
discharged, Sup., 172 So 2d 455—Glusman v Lie- 
berman, App., 285 So 2d 29. 

Miss.—Friendly Finance Co. of Biloxi y. Mallett, 243 
So.2d 403. 

N Y.—Beikovits v. Hanley, 338 N.Y.S.2d 339, 40 
A.D.2d 921. 

Legal discretion taking account of law and cir¬ 
cumstances 

NJ,—Security Aluminum Window Mfg. Corp. v. Leh¬ 
man Associates, Inc., 260 A.2d 248, 108 N.J.Super. 
137. 
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37.5. U.S.—Shepherd v. Puzankas, C.A.Tenn, 355 
F.2d 863. 

Utah—Holland v, Moreton, 353 P.2d 989, 10 Utah2d 
390. 

37.10. U.S.—Curtis Pub, Co. v. Butts, C.A,Qa., 351 
F.2d 702, affd. 87 S.Ct. 1975, 388 U.S. 130, 18 
L.Ed.2d 1094, reh. den. 88 S.Ct 11, 389 U.S. 889, 
19 LEd.2d 197. 

page 1119 

Strictly constructed schemes inappropriate 

Idaho—Cheney v. Palos Verdes Inv. Corp., 665 P.2d 
661, 104 Idaho 897, overruling in part Cox v. 
Stolworthy, 94 Idaho 683, 496 P.2d 682. 

52.5. Fla.—Barnett First Nat. Bank of Jacksonville v. 
Buie, App, 255 So 2d 707, quashed in part, Sup., 
266 So.2d 657 

53. U S.—Roginsky v, Richardson-Merrell, Inc , C.A 
N.Y, 378 E2d 832. 

Fla.—Jacksonville Frosted Foods, Inc, v. Haigler, App., 
224 So.2cl 437. 

Mo.—Fordyce v Montgomery, App., 424 S.W.2d 746. 

54. Ga.—Brundag? v. Wilkms, 175 S.E2d 108, 121 
Ga.App. 652 

Md—Vanchene v Siperly, 221 A.2d 356, 243 Md. 366 
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56. U.S.—Philhp V. U.S. Lines Co., D.C.Pa,, 240 
F.Supp. 992, affd., C.A.. 335 F.2d 25. 

Absent intentional desire to injure 

Ariz.—Hunter Contracting Co. v. Sanner Contracting 
Co., 492 F.2d 735, 16 Ariz.App. 239. 


58. Fla.—Levine v Knowles, App., 197 So 2d 329, 
app. after remand 218 So 2d 217. 

Or —McElwain v Georgia-Pacific Corp,, 421 P.2d 957, 
245 Or. 247. 

Tenn —Klein v Elliott, 436 S.W.2d 867, 59 Tenn.App 

1 , 

Evidence sufficient to require submission of 
case to jury 

U S.—ABC-Paramount Records, Inc. v. Topps Record 
Distributing Co., C A.Fla, 374 F 2d 455. 

Kan.—Grohusky v Atlas Assur. Co., 408 P.2d 697, 195 
Kan. 626. 

Miss.—^T. G. Blackwell Chevrolet Co v. Eshee, 261 
So 2d 481. 

S.C.—Parker v. Stevenson Oil Co., 140 S.E2d 177, 245 
S.C. 275. 

59. U.S,—Kaufman v. Abramson, C.A.Va., 363 F2d 
865—Rucker v, Wabash R. Co, CA.IIL, 418 F.2d 
146. 

60. Ill—Miller v. Simon, 241 N.E2d 697, 100 Ill. 
App 2d 6. 

Md.—Vancherie v. Siperly. 221 A.2d 356, 243 Md. 366. 

§ 118. Necessity of Actual Damage 
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62. U.S.—Worden v. Tri-State Ins. Co., C.A.Kan., 
347 F.2d 336—PSG Co. v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., C.A.Or., 417 F.2cl 659, cert, 
den. 90 SCt, 924, 397 US. 918, 25 L.Ed2d 
99—Fischer Const. Co v. Fireman’s Fund Ins. 
Co. C.A.OkI, 420 F 2d 271—Ollier v Lake Cen- 
tral Airlmes, Inc., C.A.Ohio, 423 F.2d 554— 
Klingbiel v. Commercial Credit Corp., C A.Kan., 
439 F.2d 1303. 

Weider v Hoffman, D C.Pa., 238 F.Supp 437— 
Creme Lure Co. v. Schwartztrauber, D.C.Iowa, 257 
F.Supp. 53—Dowling v, J. C Penney Co, D.C.Pa., 
300 FSupp. 307—Certified Laboratones of Tex., 
Inc. V. Rubinson, D.C.Pa., 303 F.Supp. 1014— 

C. J.S. cited in Cook Industries, Inc. v. Carlson, 

D. C.Miss., 334 F.Supp. 809, 817. 

Ariz.—Craviolini v. Scholer & Fuller Associated Archi¬ 
tects, 415 P.2d 456, 101 Ariz. 33—Hall v. Motor¬ 
ists Ins. Corp., 509 P2d 604, 109 Ariz. 334. 

Tucson Telco Federal Credit Union v. Bowser, 
431 P.2d 85, 6 Anz.App. 190. 

Cal.—C.J.S. cited in James v. Public Finance Corp., 
121 Cal.Rptr. 670, 673, 47 C.A.3d 995. 

Fla.—Stephenson v. Collins, App., 210 So.2d 733, deci¬ 
sion quashed, 216 So.2d 433. 

Ill.—Shrout V. McDonald’s System, Inc,, 234 N.E.2d 
45, 90 Ill.App.2d 60, cert. den. 89 S.O. 375, 393 
U.S. 951, 21 L.Ed.2d 363—Tonchen v. All-Steel 
Equipment, Inc., 300 N.E.2d 616, 13 Ill.App.3d 
454. 

Iowa—Golden Sun Feeds, Inc. v Clark, 140 N.W.2d 
158, 258 Iowa 678—Cjr.S. cited in Qaude v. 
Weaver Const. Co., 158 N.W2d 139, 145, 261 
Iowa 1225, 31 A.L.R.3d 1336-CJ*S. cited in 
Speed V. Beurle, Iowa, 251 N.W.2d 217, 219. 
Kan.—McDonald v. Bauman, 433 P.2d 437, 199 Ran. 
628. 

Md.—Delisi v. Garnett, 261 A.2d 784, 257 Md. 4— 
C.J.S. cited in Shell Oil Company v. Parker, 291 
A.2d 64, 70, 265 Md. 631. 

C.J.S. cited in Large v. Gregory, App., 417 
N.E.2d 1160, 1165. 

Miss—C.J.S. cited in Allen v. Ritter, 235 So.2d 253, 
257. 

Mo.—Koenig v. Skaggs, 400 S.W2d 63—^Tietjens v. 
General Motors Corp., 418 S.W.2d 75. 

C,J.S. cited In Scheid v. Pinkhain, App., 394 
S.W.2d 570. 572, transf. to, Sup., 395 S.W.2d 166- 
Smith v Piper, App., 423 S.W.2d 22—Ervin v. 
Coleman, App., 454 S.W 2d 289—C.JJS. quoted at 
length in Keeven v. St, Charles County Utilities 
Co., Inc., App.. 542 S.W,2d 349. 354 
Mont —Smith v. Krutar, 457 P.2d 459, 153 Mont, 325. 
N.J,—O'Connor v. Harms, 266 A 2d 60S, 111 N.J.Su¬ 
per. 22. 
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N.Y.—National Apparel Adjustment Council, Inc, v 
Dun & Bradstreet, Inc., .345 NY.S,2d 40, 42 
A D.2d 58, 550. 

Ohio—Trainor v. Deters, App., 259 HE.2d 131, 22 
Ohio App.2d 135. 

Okl —Moore v Metropolitan Utilities Co., 477 P,2d 
692 

Tex —Dial Finance & Thnft Co. v Dennis, Civ App., 
392 SW.2d 717, revd. on oth. grds., Sup,, 401 
S.W 2d 803. on remand 403 S.W 2d 847—Bifano v 
Econo Builders, Inc., Civ.App., 401 S.W.2d 670, 
err. ref. no rev err.—Teas v Republic Nat. Bank of 
Dallas, Civ.App., 460 S.W.2d 233, err ref, no rev, 
err—Securities Inv Co. of Sf Louis v Finance 
Acceptance Corp., Civ App, 474 S.W.2d 261, err. 
ref. no rev err. 

Utah—Maw v. Weber Basin Water Conservancy Dist., 
436 P 2d 230, 20 Utah2d 195. 

Vt—Sexton v. Neun, 306 A.2d 113, 131 Vt. 372 
Actual damages shown 
(3) Other instances. 

N.M.—Montoya v Moore, 422 P2d 363, 77 N.M. 326. 

Or.—^State ex rel. Young v Crookham, 618 P.2d 1268, 
290 Or. 61. 11 A.LR4th 1251 

Factual basis of legal liability 

(2) Other statements. 

Idaho—Village of Peck v. Denison, 450 P,2d 310, 92 
Idaho 747. 

Actual and punitive damages recoverable in 
same case 

Mo —Sharp v. Robberson, 495 S.W.2d 394, overruling 
anything to the contrary in Ervin v. Coleman, 454 
S.W.2d 289. 

Same judge and jury should hear compensatory 
and punitive damage claims 

N.C.—Oestreicher v. American Nat. Stores, Inc., 225 
S.E.2d 797. 

Failure to allege right to actual or nominal 
damages 

N.C—Onslow Wholesale Plumbing & Elec. Supply, 
Inc. v. Fisher, 298 S.E2d 718, 60 N.C App. 55, 
affd. 302 S.E.2d 632, 308 N.C. 540, 
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63. U.S. — Wiggs V. Courshon, D.C.Fla., 355 F.Supp. 
206, app. dism., C.A, 485 F.2d 1281. 

Cal,—Vice v. Automobile Club of Southern California, 
50 CalRptr. 837, 241 C.A.2d 759. 

Fla.—Miami Nat. Bank v. Sobel, App., 198 So.2d 841. 

Ga,—Lary v. Gilmer, 188 S.E.2d 432, 125 Ga.App. 604. 

III.—Tonchen v. All-Steel Equipment, Inc., 300 N E.2d 
616, 13 Ill.App.3d 454. 

Kan.—Reeder v. Guaranteed Foods, Inc., 399 P.2d 822, 
194 Kan. 386. 

Mo.—Young V. Jack Boring’s, Inc., App., 540 S W.2d 
887. 

Nev.—City of Reno v. Silver State Flying Service, Inc, 
438 P.2d 257, 84 Nev. 170. 

N.C,—Clemmons v. Life Ins Co of Georgia, 163 
S.E2d 761, 274 N.C 416, app. after remand 171 
S.E.2d 87, 6 N.CApp. 708. 

In Texas 

(4) Other matters. 

Tex.—United Finance & Thrift Corp. v. Smith, Civ. 
App., 387 S.W.2d 752, err. ref, no rev. err. 

65. U.S.—PSG Co. V, Merrill Lynch, Pierce, Fenner 
& Smith, Inc., C.A.Or., 417 F.2d 659, cert. den. 90 
S.Ct. 924, 397 U.S. 918, 25 L.Ed.2d 99. 

Evans v. Newport News Shipbuilding & Dry 
Dock Co., D.C.Va., 243 F.Supp. 1017, affd., C.A., 
361 F.2d 364, cert, den., C.A., 87 S Ct. 397, 385 
U.S. 959, 17 L.Ed.2d 304. 

Fla.—Stephenson v. Collins, App,, 210 So.2d 733, deci¬ 
sion quashed, 216 So.Zd 433. 

Md.—Shell Oil Co v. Parker, 291 A 2d 64, 265 Md. 
631. 

Mo.—Landum v. Livingston, App., 394 S.W.2d 573. 

N.Y.—Kallman v. Wolf Corp., 266 N.Y.S.2d 779, 25 
A.D.2d 506. 
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67. Ariz.--UFT«vtz V. Gallagher, 462 P.2d 804, 105 
Ariz. 255. 

Idaho-Boise Dodge. Inc. v. Clark, 453 P.2d 551, 92 
Idaho 902. 

Iowa—Syester v. Banta, 133 N.W.2d 666, 257 Iowa 613. 

Md.—Kneas v. Hecht Co., 262 A.2d 518, 257 Md. 121. 

W.Va.—Spencer v. Steinbrecher, 164 S.E.2d 710, 152 
W.Va. 490. 

Substantial or nominal 

Ariz.—Barker v. James, 486 P.2d 195, IS Ariz.App. 83. 

Inference of failure to find 

N.J.—O’Connor v. Harms, 266 A.2d 605, 111 N.J.Su- 
per. 22. 
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68. U.S.—Clark v. Bunker, C.A.Nev.. 453 F.2d 1006. 

Weider v. Hoffman, D.C.Pa., 238 F.Supp. 437. 

Ark.—Southern Farm Bureau Cas. Ins. Co. v. Daniel, 
440 S.W.2d 582, 246 Ark. 849. 

Fla.—Le Juene Road H(Kpital, Inc. v. Watson, App., 
171 So.2d 202. 

Ga.—Haugabrook v. Taylor, 168 S.E.2d 162, 225 Ga. 
317. 

S.C.—Carroway v. Johnson, 139 S.E.2d 908, 245 S.C. 

200 . 

70. U.S.—Kozar v. Chesapeake & O. Ry. Co., D.C. 
Mich., 320 F.Supp. 335, Affid. in part, vac. in 
part, CA., 449 F.2d 1238. 

Iowa—CJ.S. cited in Pringle Tax Service, Inc, v. Knob¬ 
lauch, 282 N.W.2d 151, 154. 

Absence of compensatory damages 

(4) Additional statements. 

N.Y.—Chemo v. Bank of Babylon, 282 N.Y.S.2d 114, 
54 Misc^d 277, afFd. 288 N.Y.S.2d 862, 29 A,D.2d 
767. 

Pa.—Rhoads v. Heberling, 451 A.2d 1378, 306 Pa.Su- 
per, 35. 
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71. Mo.-Smith V. Piper, App., 423 S.W.2d 22. 

Tex.—Hoffman v. French, Limited, Qv.App., 394 

S.W.2d 259, err. ref. no rev. err. 

73.5, Mo.—Coonis v. Rogers, 429 S.W.2d 709. 

75. U.S,—Farowitz v. Associated Musicians of Great¬ 
er New York, Local 802. A.F. of M., D.C.N.Y., 
241 RSupp. 895. 

Ala.—Maring-Crawford Motor Co. v. Smith, 233 So,2d 
484, 285 Ala, 477. 

Carter v, Cooley, Civ.App., 441 So.2d 938—Ra¬ 
ley V. Royal Ins. Co.. Ltd., Qv.App., 441 So.2d 
916. 

Cal.—Topanga Corp. v. Gentile, 58 Cal.Rptr.' 713, 249 
CA.2d 681—Wetherbee v. United Ins, Co. of 
America, 71 CaLRptr. 764, 265 C.A.2d 921, affd. 
95 Cal.Rptr. 678, 18 CA.3d 266. 

Mo.—Coonis v. Rogers, 429 S.W.2d 709. 
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76, U.S.—Lenske v. Knutsen, C.A.Or., 410 F.2d 583. 

§ 119. Iitjuries for Which Allowable 

79. Idaho—Lewiston Pistol Club, Inc. v, ImtHum, 486 
P.2d 275, 94 Idaho 264, 

Ohio—Trainer v. Deters, App., 259 N,E,2d 131, 22 
Ohio App.2d 135. 

Wis,—Entzminger v. Ford Motor Co., 177 N.W'4d '899, 
47 Wis.2d 751, 54 AL.R.3d 317—C.JJS: cHed in 
Mid-Continent Refrigerator Co. v. Straka, 178 
N.W.2d 28, 32, 47 Wis.2d 739. 

80. Mich.—Oppenhuizen v. Wennersten, 139 N,W.2d 
765, 2 Mich.App. 288. 
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81. Okl.—CJrjS. cited in Oiler v. Hicks, 441 P2d 356, 
36a 

Wis,—Entsaninger v. Ford Motor Co., 177 N.W.2d 899, 
47 Wis.2d 751, 54 A,L.R.3d 317. 


§ 120. -Breach of Contract 

83.50. U.S.—C.J.S. cited in Schwartz v. Victory Con¬ 
tainer Corp., D.C.N.Y., 294 F.Supp. 866, 868. 
Cal.—Mahon v. Berg, 73 CaLRptr. 356, 267 C.A.2d 
588. 

Ill.—C.J.S. quoted at length in Illinois Sterling, Inc. v. 
KDI Corporation, 338 N.E. 51, 54, 33 Ill.App.3d 
666 . 

Mo.—Smith v. Piper, App., 423 S.W.2d 22. 

N.C.—C.J.S. quoted at length in East Coast Develop¬ 
ment Corp. v. Alderman-2S0, 228 S.E.2d 72, 79, 30 
N.C.App. 598. 

84. U.S.—C.J.S. cited in Wood v. Citronelle-Mobile 
Gathering System Co., C.A.Ala., 409 F.2d 367, 
369—PSG Co. V. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., CA.Or., 417 F.2d 659, cert. den. 90 
S.Ct. 924, 397 U.S. 918, 25 L.Ed.2d 99—Fredonia 
Broadcasting Corp., Inc. v. RCA Corp., C.A.Tex., 
481 F.2d 781, app. after remand 569 F.2d 251, reh. 
den. 572 F.2d 320. Cert. den. 99 S.Ct. 177, 439 
U.S. 859, 58 L.Ed.2d 167. 

Womack v. U.S., 389 F.2d 793, 182 Ct.Cl. 399. 

Stem & Co. v. State Loan & Finance Corp., 
D.C.Del., 238 F.Supp. 901, stating Pennsylvania 
law—Seneca Falls Mach. Co. v. McBeth, D.C.Pa., 
246 F.Supp. 271, vac. in part, on oth. grds., C.A., 
368 F.2d 915—Cateora v. British Atlantic Assur., 
Limited, of Nassau, Bahamas, D.C.Tex., 282 
F.Supp. 167—McCullough Tool Co. v. Scherbat- 
skoy, D.C.Okl., 283 F.Supp. 486—CJJS. cited in 
Schwartz v. Victory Container Corp., D.C.N.Y., 
294 F.Supp, 866, 868—Asher v. Reliance Ins. Co., 
D.CCal., 308 F.Supp. 847—Southern Nat. Bank of 
Houston, Tex. v. Tri Financial Corp., D.C.Tex., 
317 F.Supp. 1173, affd, in part, vac. in part on oth. 
grds., CA., 458 F.2d 688—Marriott Homes, Inc. v. 
Hanson, B.C-Mo., 318 F.Supp. 637—Kinsey v. 
General Motors Acceptance Corp., D.C.N.D., 359 
F,Supp. 36. 

CJJS. dted in In Re Blier Cedar Co., Inc., 7 
B.R. 195, 196, 

Ala.—Geohagan v. General Motors Corp., 279 So.2d 
436, 291 Ala. 167. 

Ariz.—Continental Nat. Bank v. Evans, 489 P.2d 15, 
107 Ariz. 378-CJr.S. dted in Matter of Wetzel, 
574 P.2d 826, 828, 11, Ariz. 33. 

Cal.—Maemorris Sales Corp. v. Kozak, 69 CaLRptr. 
719, 263 C.A,2d 430—Black v. Shcarson, Hammill 
& Co., 72 Cal.Rptr. 157, 266 CA.2d 362—Roam v. 
Koop, 116 Cal.Rptr. 539, 41 C.A.3d 1035. 

’ Colo.—Williams v. Speedster, Inc., 485 P.2d 728, 175 
Colo. 73. 

D.C.—Den v. Den, App., 222 A.2d 647. 

Fla.—Maco Supply Corp. v. Masciarelli, App., 213 
So.2d 265, decision affd. in part, quashed in part 
224 So,2d 329, conf. to 223 So.2d 790—Associated 
, Heavy Equipment Schools, Inc. v. Masiello, App., 
219 So.2d 465. 

Ga.—Bennett v, Associated Food Stores, Inc., 165 
S.E.2d 581, 118 Ga.App. 711—Turpin v. North 
Am. Acceptance Corp., 166 S.£.2d 588, 119 Ga. 
App, 212. 

Ill.—CJ.S. cited in Wallace v. Prudential Ins. Co, of 
America, 299 N.E2d 344, 348, 12 IlLApp.Jd 623. 

CJ.S. quoted in Ochoa v. Maloney, 387 N.E2d 
852. 854, 26 IU,Dec. 22, 69 nLApp.3d 689. 

Ind,—Haiper v. Goodin, App., 409 N,E2d 1129. 
Iowa—CJ.S. dted in Pogge v. Fullerton Lumber Co., 

. m 277 N.W.2d 916, 919. 

Kan.—C JJS. dted in Hess v. Jarboc, 443 P.2d 294, 297, 

• 2^)1, Ran, 705-t-Gceen DeVoq Saks, Inc., 477 
P.2d 944, 206 Kan. 238. . 

KyrHQcneral Aqc- Ue A^sut Cprp. v. Judd, 
400S.W.2d685; 

MicE—CacadoBjuui v. J65f.?^.W.2d 179, 17 

. , Misch.App, 41...; w t j , ; - , 

Mo.-rSmitb v. Piper, App., ^ 22, < 

Mont—Ryan v, ALD. Itoh,; FJk* '373^ 146 Mont. 

299, app. afte' raman(#4^ tM 63, WS^Mont. 367. 
N.Y—Van Vdkertbui|b. 'Nodier A^Nddlle^^ v, 

: Hayden Pub.. 33 A,D.2d 

766, affd., 281 NJB,2d, 30 |U;i^.2d 34, 330 
N.Y.S.2d 329, cert, den. 93 5.0.125,409 UJS. 875, 


34 L.Ed.2d 128—^Trans-State Hay & Feed Corp. v. 
Faberge, Inc., 344 N.Y,S.2d 730, 42 A.D.2d 535, 
affd. 319 N.E2d 201, 35 N.Y.2d 669, 360 N.Y.S.2d 
886 . 

N.C.—CJJS. cited in King v. Insurance Co. of North 
America. 159 S.E.2d 891, 893, 273 N.C. 396. 

Pa.—C.J.S. cited in Guraick v. Government Emp. Ins. 
Co.. 420 A.2d 620, 622, 278 Pa.Super. 437. 

Tex.—De Leon v. Aldrete, Civ.App., 398 S.W.2d 160, 
err. ref. no rev. err.—Delhi Pipeline Corp. v, Lewis, 
Inc., Civ.App., 408 S.W.2d 295, 305—Universal 
Commodities, Inc. v. Weed, Civ.App., 449 S.W.2d 
106, err. ref. no rev. err.—Orgain v. Butler, Civ, 
App., 478 S.W.2d 610. 

Wis.—White v. Benkowski, 155 N.W.2d 74, 37 Wis.2d 
285—Entzminger v. Ford Motor Co., 177 N.W.2d 
899, 47 Wis.2d 751, 54 A.L.R.3d 317. 

Statutory purpose 

Cal.—Haurat v. Superior Court for Los Angeles Coun¬ 
ty, 50 Cal.Rptr. 520, 241 C.A.2d 330. 

Intentional breach 

Cal.—Mahon v. Berg, 73 Cal.Rptr. 356, 267 C.A.2d 
588. 

Failure to pay debt 

S.C.—Vann v. Nationwide Ins. Cr., 185 S.E.2d 363, 257 
S.C. 217. 

Orcumstances under which punitive damages 
recoverable 

U.S.—Bernstein for and on Behalf of Com’r of Banking 
and Ins. of Stale of Vt. v. Centaur Ins. Co., D.C. 
N.Y., 606 F.Supp. 98. 

Breach of warranty 

U.S.—Roger Lee, Inc. v. Trend Mills, Inc., C.A.Fla., 
410 F.2d 928. 

Wedding photographs 

U.S.—Carpel v. Saget Studios, Inc., D.C.Pa., 326 
F.Supp. 1331. 
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B5. U.S.—C.JJS, dted in Carter Elec. Co. v. Travelers 
Indem. Co., C.A.Kan., 382 R2d 567, 571—Roger 
Lee, Inc. v. Trend Mills, CA.Fla., 410 F.2d 928- 
Precision Plating & Metal Finishing Inc. v. Mar¬ 
tin-Marietta Corp., C.A.Fla.. 435 F.2d 1262, reh. 
den. 442 F.2d 1351, cert. den. 92 S.Ct. 571, 408 
U.S. 1002, 30 L.Ed.2d 556—Ranco Fertiservicc, 
Inc. V. Uursen, C.A.Mo., 456 F.2d 988. 

Wade V. Great Am. Ins. Co., D.CMont, 255 
F.Supp. 735—CJ.S. cited in Schwartz v. Victory 
Container Corp., D.C.N.Y., 294 F.Supp. 866, 868 
—Wood V. Home Ins. Co., D.C.Cal., 305 F.Supp. 
937. 

Fla.—Lehmann v, King’s, Inc., App., 181 So.2d 228. 

N.C.—King V. Insurance Co. of North Amdica, 159 
S.E.2d 891, 273 N.C. 396. 

Tex.—Graham v. Turner, Civ.App., 472 S.W,2d 831, 

85.5. D.C.—McIntosh v. Aetna Life Ins, Co., App., 
268 A.2d 518. 

Md.—CJ jS. cited In Sims v. Ryland Group, Inc., 378 
A.2d 1, 4, 37 Md.App. 470. 

Tex.—CJ.5. dted in Barrett v. Curtis, Civ.App., 407 
S.W.2d 359, 364—Delhi Pipeline Corp. v. Lewis, 
Inc., Civ.App., 408 S.W.2d 295—Boswell v. 
Hu^es, Civ.App., 491 S.W.2d 762, err. ref. no rev. 
err. 
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86, Pa.—Universal Builders, Inc. v. Moon Motor 
Lodge, Inc., 244 A.2d 10, 430 Pa. 550. 

Wyo,—Waters v, trenckmanri, 503 P.2d 11^7. 

86.5. U.S.--^uthem Nat. Bank of Houston, Tex. v. 
Tri Financial Corp., D.C.Tex., 317 F.Supp. 1173, 
ajffd. in part, vac. in part oh oth. g^, 458 
688 . 

N.C—CLJfJS. quoted in Qejttrdcher v. American N^L 

M. Stores,225 797, 808, •] 

Or.—Wampler v. PaRaerton, 439i P.2d 601, 250 Or, 65. 
*7. V, T4.Stjite:tai 

, Co,,C4tK)>n-. W P.^,33S^, 
too, V. 41Q,Fa<l 9M. 
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Cal—Meadows v. Bakersfield Sav. & Loan Ass’n, 59 
Cal.Rptr. 34, 250 CA.2d 749. 

D.C.—Den v. Den, 222 A.2d 647. 

Fla.—Lehmann v King’s, Inc, App., 181 So.2d 228. 

Ill —C.J.S. cited in Wallace v. Prudential Ins. Co of 
America. 299 N.E.2d 344, 349, 12 Ill.App.3d 623. 

Mont.—State ex rel Larson v. District Court of Eighth 
Judicial Dist. In and For Cascade County, 423 P.2d 
598, 149 Mont. 131. 

N.C.—C.J.S. cited in Newton v. Standard Fire Ins. Co., 
229 S.W.2d 297, 301, 291 N.C. 105. 

Tex.—Export Ins. Co. v. Herrera, Civ.App, 426 S.W.2d 
895, err ref. no rev. err. 

Award not authorized 

(2) Other awards. 

Fla—Maco Supply Corp. v Masciarelli, App., 213 
So.2d 265, decision affd in part, quashed in part 
224 So.2d 329, conf. to 223 So 2d 790. 

88. U.S.—PSG Co V. Merrill Lynch, Pierce, Fenner 
& Smith, Inc, C A.Or ,417 F.2d 659, cert den 90 

S.Ct 924. 397 U.S. 918, 25 LEd.2d 99—Singleton 
V Foreman C A Fla , 435 F.2d 962. 

Fla.™MacDonald v Penn Mut, Life Ins. Co., App, 276 
So 2d 232. 

Minn —Johnson v Radde. 196 N.W.2d 478, 293 Minn. 
409 

Tex.—C.J.S. cited in White v, Roy Roy Dairy, Inc , 524 
S.W,2d 329, 330, err ref. no rev err 

In Texas 

(4) Tex.—^Jamison v Sockwell, Civ.App., 405 S.W.2d 

618, err. ref. no rev. err. 

89. N.D—Campbell v. Wishek Public School Dist, 
150 N.W.2d 840 
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90. U S.—Singleton v. Foreman, C.A.Ala., 435 F.2d , 
962—Splitt V. Deltona Corp, C.A.Fla., 662 F.2d 
1142. 

C.J.S. cited in Short v. Grange Mut. Cas. Co., 
DC.W.Va., 307 F.Supp. 768, 773—National 
Homes Corp. v. Lester Industries, Inc., D.C.Va., 
336 F.Supp 644. 

Fla.—Lehmann v. King’s Inc., App, 181 So.2d 228— 
Maco Supply Corp. v, Masciarelli, App., 213 So.2d 
265, decision affd, in part, quashed in part 224 
$o.2d 329, conf. to 223 So.2d 790—Henry Mom- 
son Flagler Museum v. Lee, App., 268 So.2d 434. 

Ill.—Ash V. Barrett, 274 N.E.2d 149, 1 Ill.App.2d 414. 

Kan.—Hess v Jarboe, 443 P.2d 294, 201 Kan. 705. 

Va.—Kamlar Corp. v. Haley, 299 S.E.2d 514, 224 Va. 
699, 

91. U.S.—Ranco Fertiservice, Inc. v, Laursen, C.A. 
Mo., 456 F.2d 988. 

92* U.S.—Hocke Productions, S.A. v. Jayark Films 
Corp., D.CN.Y., 256 F.Supp. 291. 

Fla.—Associated Heavy Equipment Schools, Inc. v, Ma- 
siello, App., 219 So.2d 465. 

Idaho—Boise Dodge, Inc. v. Clark, 453 P.2d 551, 92 
Idaho 902. 

N M —Fredenburgh v. Allied Van Lines, Inc., 446 P,2d 
868, 79 N.M 593 

93. Ind.—Standard Land Corp. of Indiana v. Bogar- 
dus, 289 N E2d 803, 154 lnd.App. 283. 

94. Malice alone held sufficient 

N.M-Bank of N.M. v. Rice, 429 P.2d 368, 78 N.M. 
170, app. after remand 440 P.2d 790, 79 N.M 115. 

§ 12L -- Torts 
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96.50. Cal.—Contento v. Mitchell, 104 Cal.Rptr 591, 
28 C,A.3d 356. 

Conn.—Collens v New Canaan Water Co, 234 A.2d 
825, 155 Conn. 477. 

96.55. U.S.—Dietemann v, Time, Inc,, DC Cal, 284 
F.Supp. 925, affd., C.A.. 449 F.2d 245. 

N.Y.~Jamcs v. Powell, 279 N.Y.S.2d 10, 19 N.Y.2d 
249, 225 N.E2d 741 

Markowitz v. Fein, 290 N.Y.S.2d 128, 30 A.D.2d 
515, motion dism. 244 N.E.2d 873, 23 N.Y.2d 800, 
297 N.Y,S.2d 303, 


Tex.—Clements v. Withers, Civ.App., 429 S.W.2d 198, 
affd. Sup., 437 S.W.2d 818. 

Wis.—Entzminger v. Ford Motor Co., 177 N,W.2d 899, 
47 Wis.2d 751, 54 A.L,R.3d 317. 

96,60. U.S.—Oxman v. Hellene Pessl Inc., D.C.N.Y, 
279 F.Supp. 65. 

In an appropriate case, punitive dam¬ 
ages may be awarded in a product 
liability action;^^^^ although there is 
authority to the contrary. 

96,65. U.S.—Moran v. Johns-Manville Sales Corp., 
CA. Ohio, 691 F 2d 811. 

Goncalves v. Eagle-Picher Industnes, Inc., D.C. 
Pa., 610 F.Supp. 61 

Ark.—Forrest City Mach. Works, Inc. v. Aderhold, 616 
S.W.2d 720, 273 Ark. 33. 

Cal.—Gnmshaw v. Ford Motor Co, 174 Cal.Rptr. 348, 
119 C.A.3d 757. 

Del—Cloroben Chemical Corp. v. Comegys, 464 A.2d 
887. 

Mo.—Rinker v. Ford Motor Co., App., 567 S W.2d 655. 
N.Y —Baleno by Baleno v Jacuzzi Research, Inc., 461 
N.Y.S.2d 659, 93 A.D.2d 982. 

Okl.—Thiry v. Armstrong World Industries, 661 P.2d 
515. 

Tex.—Rawlings Sporting Goods Co., Inc. v. Daniels, 
App., 619 S.W.2d 435, err. ref. no rev, err. 

Strict liability 

U.S.—Acosta v. Honda Motor Co., Ltd., C.A. Virgin 
Islands, 717 F.2d 828. 

Alaska—Sturm, Ruger & Co., Inc. v Day, 594 P.2d 38, 
mod, on oth. grds. 615 P2d 621, on reh. 627 P.2d 
204, cert den. 102 SCt. 391, 454 U.S. 894, 70 
L.Ed.2d 209. 

Fla.—Piper Aircraft Corp. v. Coulter, App., 426 So.2d 
1108, review den. 436 So.2d 100, 

Mmn.—Oryc v. Dayton-Hudson Corp., 297 N.W.2d 
727, cert. den. 101 S.Q. 320, 449 U.S. 921, 66 
L.Ed,2d 149. 

N.J,—Fischer v. Johns-Manville Corporations, 472 A.2d 
577, 193 RJ.Super. 113, certification gr. 483 A,2d 
137, two cases, 97 N.J. 598 declining to follow 
Gold V. Johns-Manville Sales Corp., 553 F.Supp. 
482—Wolf by Wolf v. Procter & Gamble Co., 555 
F.Supp. 613. 

Wis.—Wangen v. Ford Motor Co., 294 N.W.2d 437, 97 
Wis.2d 260, 13 A.L.R. 4th 1. 

Products liability in gencml see C.J.S. Products Liabili¬ 
ty. 

96,70. U.S.—Gold V. Johns-Manville Sales Corp., 
D.C.N.J., 553 RSupp. 482—Wolf v. Procter & 
Gamble Co., D C.NJ., 555 F.Supp. 613. 

Loss of consoitiiiiii 

U.S.—Hale v. Firestone Tire & Rubber Co., C.A 
8(Mo.), 756 F.2d 1322. 

97. U.S.—North Carolina Mut. Life Ins. Co. v. Plym¬ 
outh Mut. Life Ins Co., D.CPa., 266 F.Supp. 231. 
Ariz.—Tamoff v. Jones, 497 P.2d 60, 17 Anz.App. 240. 
Fla—City of Hollywood v. Coley, App., 258 So.2d 828. 
N.Y.—James v. Powell, 270 N.Y.S.2d 789, 26 A.D.2d 
525. 

Ohio—Manning v Len Immke Buick, Inc., 276 N.E.2d 
253, 28 Ohio App.2d 203. 

Invasion of right of privacy 
U.S.—Dietemann v. Time, Inc., D.C.Cal., 284 F.Supp. 
925, affd., C A., 449 F.2d 245. 

Interference with contractual rights 
(2) Idaho—Barlow v International Harvester Co., 
522 P.2d 1102, 95 Idaho 881. 

Not withheld because civil penalty has been or 
may be imposed 

D.C.—Brown v. Coates, C.A., 253 F.2d 36, 102 U.S. 

App.D.C 300, 67 A.L.R.3d 943. 

N.J,—Security Aluminum Window Mfg. Corp. v. Leh¬ 
man Associates Inc., 260 A 2d 248, 108 N.J.Super. 
137. 
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1. Mont.—State ex rel. Larson v. District Court of 

Eighth Judicial Dist. In and For Cascade County, 
423 P2d 598, 149 Mont. 131. 

Intentional infliction of emotional distress 

Cal.—Fletcher v. Western Nat, Life Ins. Co, 89 Cal. 

Rptr. 78, 10 C.A 3d 376, 47 A.LR.Sd 286. 

1.55, Mo.—State ex rel. Smith v, Greene, 494 S.W,2d 
55 

2. U.S—Federal Sav. & Loan Ins. Corp. v Fielding, 

D.C.Nev, 316 F.Supp. 82 

Injury to business 

(3) Other statements. 

Ga.—Spivey v, Rogers, 326 S.E2d 227, 173 Ga.App. 
233. 
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6 . Tex.—Scurlock Oil Co. v. JofFrion Civ.App., 390 

S.W.2d 526. 

7. NH.—C.J.S. cited in Vratsenes v. N.H Auto., 

l nc, 289 A.2d 66, 68, 112 N.H. 71 

§ 122. -Acts Punishable as 

Crimes 

9. Ind.—Husted v. McCloud, App., 436 N.E.2d 341. 
Tex.—Graham v. Turner, Civ.App., 472 S.W.Zd 831. 
Wis.—Fahrenberg v. Tengel, 291 N.W.2d 516, 96 

Wis.2d 211. 

Punitive damages not allowed for all crimes 

Wis.—Entzminger v. Ford Motor Co, 177 N.W,2d 899, 

47 Wis.2d 751, 54 A.L.R.3d 317. 

10. N.J.—Security Aluminum Window Mfg. Corp. v. 
Lehman Associates, Inc., 260 A 2d 248, 108 N.J. 
Super. 137. 

Exceptions to rule against punitive damages set 
forth 

Ind.—Husted v. McCloud, App., 436 N.E.2d 341. 
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15. Ind.—Cohen v. Peoples, 220 N.E.2d 665, 140 
Ind App. 353—Moore v, Waitt, 298 N.E.2d 456, 

157 Ind.App. 1. 

16. Ind.—^Nicholson’s Mobile Home Sales, Inc. v. 
Schramm, 330 N.E2d 785, 164 lnd.App. 598, 77 
A.L.R.3d 1257. 

17. Ind.—Glissman v. Rutt, 372 N.E.2d 1188, 175 

lnd. App. 493. 

§ 122(1). Grounds for Award 

20. U.S.—Hannigan v. Sears, Roebuck & Co., C.A 
III., 410 F.2d 285, cert den. 90 S.Ct 214, 396 U.S. 
902, 24 L.Ed.2d 178. 

La.—Boutte v. Hargrove, App., 277 So.2d 757, writ 
den. 281 So.2d 744, affd. 290 So.2d 319. 

Pa.—Pittsburgh Outdoor Advertising Co. v. Virginia 
Manor Apartments, Inc., 260 A.2d 801, 436 Pa. 
350. 

Tex.—Bank of North Araenca v. Bell, Civ,App, 493 
S.W.2d 633. 

Wis.—Lisowski V. Chenenoff, 155 N.W.2d 619, 37 
Wis.2d 610 

20.10. Or.—Noe v. Kaiser Foundation Hospitals, 435 
P.2d 306, 248 Or. 420, 27 A.L.R.3d 1268. 

20.15, Ariz.—C.J.S. cited in Tucson Telco Federal 
Credit Union v. Bowser, 431 P2d 85, 86, 6 Ariz. 
App. 190. 

Outrageous conduct 

Pa.—Focht V. Rabada, 268 A.2d 157, 217 Pa.Super. 35. 
20.20. U.S.— Federal Prescription Service, Inc. v. 
Amalgamated Meat Cutters and Butcher Work¬ 
men of North America, AFL-CIO and its Local 
P-1149, C.A.Iowa, 527 F.2d 269. 

20.25. U.S.—Certified Laboratories of Tex., Inc. v. 

Rubmson, D.CPa., 303 F.Supp, 1014. 

Cal.-Duff V. Engelberg, 47 Cal.Rptr. 114, 237 C.A.2d 
505. 
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Mont.—Security State Bank of Harlem v. Kittleson, 425 
P.2d 72, 149 Mont. 183. 

Tex.—Lubbock Bail Band v. Joshua, Civ.App., 416 
S.W.2d 523. 

21. U.S.—Roginsky v. Richardson-Merrell, Inc., C.A. 
N.Y., 378 F.2d 832—Hanningan v. Sears, Roe¬ 
buck & Co.. C.A.II1.. 410 F.2d 285, cert. den. 90 
S.a. 214, 396 U.S. 902, 24 L.Ed.2d 178—Kling- 
biel V. Commercial Credit Corp., C.A.Kan., 439 
F.2d 1303, 

Phillip V. U.S. Lines Co., D.C.Pa., 240 F.Supp. 
992, affd., C.A., 355 F.2d 25—Rhoads v. Horvat, 
D.C.Co]o,, 270 F.Supp. 307—Middlebrooks v. Cur¬ 
tis Pub. Co., D.C.S.C, 281 F.Supp. 1, affd., C.A., 
413 F.2d 141—Curtis v. Peerless Ins. Co., D.C. 
Minn., 299 F.Supp. 429—Dupont Galleries, Inc. v. 
International Magne-Tape, Limited, D.C.N.Y., 300 
F.Supp. 1179—Sheats v. Bowen, D.C.Del., 318 

F. Supp. 640. 

Nagel V, Prescott & Co., D.C.Ohio, 36 F.R.D. 
445. 

Ala.—Dekle v. Vann, 223 So.2d 30. 284 Ala. 142—Loch 
Ridge Const. Co., Inc. v. Barra, 280 So.2d 745, 291 
Ala 312. 

Ariz.—Acheson v. Shafter, 490 P.2d 832, 107 Ariz. 576. 

Tucson Telco Federal Credit Union v. Bowser, 
431 P.2d 85, 6. Ariz.App. 190. 

Cal.—^Walton v. Anderson, 86 Cal.Rptr. 345, 6 A.C.3d 
1003. 

Colo.—^Thaete v. Nienhuser, App., 512 P.2d 277. 

D.C.—Washington Garage Co. v, Klare, App., 248 
A.2d 681—Franklin Inv. Co. v. Homburg, App., 
252 A.2d 95. 

Fla.—Wrains v. Rose, App., 175 So.2d 75—Lehmann v. 
King’s, Inc., App., 181 So.2d 228—Florida East 
Coast Ry. Co. v. Cain, App., 210 So.2d 481—Bank 
of Miami v. Tambourine, App., 218 So.2d 507— 
Associated Heavy Equipment Schools, Inc. v. Ma- 
siello, App., 219 So.id 465—City of Hollywood v. 
Coley. App., 258 So.2d 828. 

Ga.—^Townsend and Ghegan Enterprises v. W. R. Bean 
& Son, Inc., 159 S.E2d 776, 117 Ga.App. 109— 
S.S. Kresge Co. v. Carty, 169 S.E2d 735, 120 
Ga.App. 170. 

Idaho—Prudential Federal Sav. & Loan Ass’n v. John¬ 
son, 476 P.2d 786, 93 Idaho 850. 

Ill—^Wetmore v. Ladies of Loretto, Wheaton, 220 
N.E2d 491, 73 Ill.App.2d 454—McEwen v. Walsh, 
238 N.E2d 616, 96 Ill.App,2d 326—Moore v. Jew¬ 
el Tea Co.. 253 N.E2d 636, 116 Ill.App.2d 109, 
affd., 263 HE.2d 103, 46 Ill.2d 288—Pierce v, 
Delong, 300 N.E2d 782, 13 Ill.App.3d 889—Mor¬ 
row V. L.A. (joldschmidt Associates, Inc., 1 Dist., 
468 N.E2d 414, 82 BlDec, 152, 126 IllApp.3d 
1089. 

Kan,—Walker v. Fleming Motor Co., 404 P.2d 929,195 
Kan. 328-rAtkinson v. Hcrington Cattle Co., 436 
P.2d 816, 200 Kan. 298-He8S v. Jarboc, 443 P,2d 
294, 201 Kan. 705. 

Miss.—^Monsanto Co. v. Cochran, 180 So,2d 624, 254 
Miss. 399—Richardson v. Byrd, 215 So.2d 424— 
Kinnard v. Martin, 223 So.2d 300—Friendly Fi¬ 
nance Co. of Biloxi V. Mallett, 243 So.2d 403—T. 

G. Blackwell Chevrolet Co. v, Eshec, 261 So,2d 
481. 

Mo.—Warner v. Southwestern Bell Tel. Co., 428 
S.W.2d 596. 

Mont.—Gagnier v. Curran Const, Co., 443 P.2d 894, 
151 Mont. 468. 

N.J.—Grille V. Board of Realtors of Plainildd Area, 
219 A.2d 635, 91 N.J.Sapcr. 202. 

N.M.—Loucks V. Albuquerque Nat Bank, 418 P.2d 
191, 76 N.M. 735. 

N.Y,—Faulk v. Aware, Inc., 244 N.Y.S.Zd 259, 19 
A.D.2d 464, motion den, 199 N.ii2d ^63, 14 
N.Y.2d 719, 250 N.Y.S.2d“ 64, affd. 200 N.E2d 
778. 14 N.Y,2d 899, 252 N.Y.S.2d 95, am. on oth. 
grds. 202 N.E2d 372, 14 N.Y.2d 954, 253' N.Y. 
S.2d 990, cert. den. 85 S.Ct 900, 380 U.S, 916, 13 
L.Ed.2d 801, reh. den. 85 S.O, 1328, 380 U.S. 989, 
14 L.Ed.2d 282—Hafner v. Gueriain, Inc., 310 
N.Y.S.2d 141, 34 A.D.2d 162—GibUn v. Murphy, 

3 Dept, 469 N.y.S.2d 211, 97 A.D.2d 668, app. 
dwm. 468 N.E2d 57, 62 N.Y.Jd 605, 479 N.Y.S,2d 
1025. 
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Chemo v. Bank of Babylon, 282 N.Y.S.2d 114, 
54 Misc.2d 277, affd. 288 N.Y.S.2d 862. 29 A.D.2d 
767—Ingle v. Mark, 296 N.Y.S.2d 664, 58 Misc.2d 
895. 

N.D.—Rath V. Armour & Co., 136 N.W.2d 142. 

Ohio—Levin v. Elyria Sign Co., 206 N.E2d 38, 1 Ohio 
App.2d 542. 

Okl.—Lenn v. Miller, 403 P.2d 458—Dilworth v. Forti¬ 
er, 405 P.2d 38—Pennsylvania Glass Sand Corp. of 
Okl. V. Ozment, 434 P.2d 893—Oiler v. Hicks. 441 
P.2d 356. 

Pa.—Risser v. Martin, 59 LanaRev, 455, exceptions 
dism. 59 Lanc.Rev. 517. 

S.C.—Gilbert v. Duke Power Co., 179 S.E.2d 720, 255 
S.C. 495. 

Wrong must be within statutory language 

U.S.—Franklin Supply Co. v. Tolman, C.A.Cal., 454 
F.2d 1059, stating Colorado law. 
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22. U.S.—Franklin Supply Co. v. Tolman, C.A.Cal, 
454 F.2d 1059, stating Colorado law—Signer v. 
First Nat. Bank & Trust Co. of Covington, Ky., 
CA.Ky., 455 F.2d 382—Wetzel v. Gulf Oil Corp., 
CA.Ariz., 455 F.2d 857. 

Dawkins v. National Liberty Life Ins. Co., D.C. 
S.C., 252 F.Supp. 800—National Homes Corp. v. 
Lester Industries, D.C.Va., 336 F.Supp. 644— 
Stockdale v. Agrico Chemical Co., Division of Con¬ 
tinental Oil Co,, D.C.Iowa, 340 F.Supp. 244—U.S. 
ex ret Motley v. Rundle, D.C.Pa., 340 F.Supp. 807. 

Idaho—Jolley v, Puregro Co., 496 P.2d 939, 94 Idaho 
702. 

Ill—BIivas & Page, Inc. v. Klein, 282 N.E2d 210, 5 
IU.App.3d 280. 

Mont—Spackman v. Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 500. 

N.Y.—Huschle v. Battelle, 308 N.Y.S.2d 235, 33 
A.D.2d 1017, cross app. dism. 262 N.E.2d 671, 27 
N.y.2d 723, 314 N.Y.S.2d 531, affd. 290 N.E2d 
823, 31 N.Y.2d 767, 338 N.Y.S.2d 622. 

Russian Church of Our Lady of Kazan v. Dunk- 
el, 326 N.Y.S.2d 727, 67 Misc.2d 1032, affd. 341 
N.Y.S.2d 148, 41 A.D.2d 746, motion den. 301 
N.E.2d 555, 33 N.y.2d 641, 347 N.Y.S.2d 588, 
affd. 310 N.E2d 307, 33 N.Y.2d 456, 354 N.Y.S.2d 
631. 

Tex.—Clements v. Withers. 437 S.W.2d 818. 

23. Cal—Horn v. Guaranty Chevrolet Motors, 75 
CalRptr. 871, 270 C.A.2d 477. 

Wantonness not exclusive 

U.S.—^Hodnik v. Baltimore & O.R.R., D.C.Pa., 54 
F.R.D. 184. 

24. Ala.—Dekle v. Vann, 223 So.2d 30. 284 Ala. 142. 
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25. U,S.—Dupont Galleries, Inc. v. International 
Magne-Tape, Limited, D.CN.Y., 300 F.Supp. 
1179. 

Or.—Douglas v. Humble Oil & Refining Co., 445 P.2d 
590, 251 Or. 310. 

Pa.—Focht v. Rabeda. 268 A.2d 157, 217 Pa,Soper. 35. 

Tex.—Morgan v. Arnold, Qv.App., 441 S.W.2d 897, 
err. ref. no rev. err, . 

Necessity for bad motive 

(3> Mo.—Beggs V, Univerral C.LT. Credit Corp., 409 

S.W.2d 719, 35 A.L.R.3d 1007. 

27. U.S,—V, Southern Home Sites Corp^ CA- 
Miss., 429 F2d 290. app. after ramand 444 F.2d 
143. 

Cal.—Ebaugh v. Rabkin, 99 Cal.Rptr. 706, 22 CA,3d 
891. ^ 

Tex.—Big Town Nursing Home, Inc. v. Newman, Civ. 
App., 461 S.W.2d 195. 

31. I%i.—Benson v. Florida Puh Co., 262 So.2d 196. 

N.M.—Loucks V. Albuquerqw Nat Bank, 418 P.2d 

191, 76 N.M. 735, 
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32. U^.-Phillip V, U.S, Lines Co,, p.C.Pa., 240 
F.Supp. 992, affd., C.A., 355 F.2d 25. 


Fla.—Richards Co. v. Harrison, App., 262 So.2d 258. 
Kan.—^Augustine v. Hinnen, 443 P.2d 354, 201 Kan. 
710. 

Mo.—Beggs V. Universal C.I.T. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

N.Y.—Perlmuth v. Scappy & Peck, Inc,, 343 N.Y.S.2d 
40, 73 Misc.2d 927, 

Pa.—Focht V. Rabada, 268 A.2d 157, 217 Pa.Super. 35* 

33. 'Or.—McElwain v. Georgia-Pacific Corp., 421 
P.2d 957, 245 Or. 247. 

W.Va.—Addair v. Huffman, 195 S.E2d 739, 156 W.Va. 
592. 

35. Fla.—Levine v. Knowles, App., 197 So.2d 329, 
app. after remand 218 So.2d 217. 

36. Fla.—^Jacksonville Frosted Foods, Inc. v. Haigler, 
App., 224 SQ.2d 437. 

§ 123(2). -Malice, Wantonness, 

Willfulness,, and Oppres¬ 
sion in General 


39. U.S.—ABC-Paramount Records, Inc. v. Topps 
Record Distributing Co„ C.A.Fla., 374 F.2d 455. 

North Carolina Mut, Life Ins. Co. v. Plymouth 
Mut. Life Ins. Co., D.C.Pa., 266.F.Supp. 231—Dix¬ 
on v. Northwestern Nat, Bank of Minneapolis, 
D.C.Minn., 276 F.Supp. 96—Dupont Galleries, 
Inc. V. International Magne-Tape, Limited, D.C. 
N.Y., 300 F.Supp. 1179. 

Cal.—Black v. Shcarson, Hammill & Co., 72 Cal.Rptr. 
157, 266 CA.2d 362. 

Fla.—Levine v. Knowles, App., 197 So.2d 329, app. 
after remand 218 So.2d 217. 

Ga.—Holland Furnace Co. v. Willis, 172 S.E.2d 149, 
120 Ga.App. 733. 

Kan.—Pierce v. Melzer, 427 P.2d 632, 199 Kan. 100- 
Sweaney v. United Loan & Finance Co., 468 P.2d 
124, 205 Kan. 66. 

Md.—Drug Fair of Md., Inc. v. Smith, 283 A,2d 392, 
263 Md. 341. 

Mich.—Oppenhuizen v, Wennersten, 139 N.W.2d 765,2 
Mich.App. 288—Fleischer v. Buccilli, 163 N.W.2d 
637, 13 Mich.App. 135. 

N.M.—Galindo v. Western States Collection Co., App,, 
477 P.2d 325, 82 N.M. 149. 

N.Y,—Dworski v. Empire Discount Corp., 260 N.Y, 
S.2d 938, 46 Misc.2d 844. 

Or.—Harrell v. Ames, 508 P.2d 211, 265 Or. 183, 65 
A.L.R.3d 649. 

Tenn.—International Union, United Auto,, Aircraft ahd 
Agr. Implement Workers of America, APL-GIO v. 
American Metal Products Co., 408 S.W.2d 682, 56 
Tenn.App. 526, 

Wis.—Jones v. Fisher, 166 N.W.2d 175, 42 Wis,2d 209. 

Award permissible when wrong complained of 
is: 

(4) D.C—Safeway Trails, Inc. v. Schmidt, D.C, 225 

A.2d 317. 

Md.—Vancherie v. Siperly, 221 A.2d 356, 243 Md. 366. 

(9) Miss.—Seals v. St, Regis Paper Co., 236 So.2d 

388. 


Award permissible where wrong committed 
(8) Cal.—Read v. Turner, 48 Cal.Rptr, 919, 239 
C.A,2d 304, 40 A.L.R.M 237. 

(13) U.S.—Gn^ v. bou|^ State Bank, D.CKaal 
261 F.Supp. 1002. 

Ga.—LomsvlBd & N.R. Co. v. Young, 145 S.E.2d 700, 
112 Ga. App. 608, , 

S.C—Hinds v. United Ins. Co. of America, 149 S.E.^ 
ni, 248 S.C. 285.. . i , 


(14) Mo.—Col^an, Aj^p., 454 S.W.^2g>, 
Award permis^ie when wron|i ohaii|pi#r£eed 
effected hp: 


(8) U,S.—MeSparran v. Pew»ylvi®M Co»# 

Pa., 258 F.Supp. 130. 

Other statements oC^pmds anthorizinRapiA 
(1) U.S.—0tajhe Faqm Mut. Auttk Ins, Cd^y^. Stuo9|, 
CA.Ga.. 381 F.24 331, cert. den. 88 S.C(. 1248s ^ 


U.S. .1005, ^ L.)S<L24j.lO^,. , . . , 

qcniu—CoUens ^ W 
825, 155 Conn, 417. ^. , ,, / , 
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Va —Giant of Va, Inc. v Pigg, 152 S E.2d 271, 207 Va 
679 

(3) Or—Becker v Pearson, 405 P.2d 534, 241 Or 
215. 

(6) U.S.—Roberts v Pierce, C A.Miss., 398 F.2d 954. 

(9) Wis.—Kink V. Combs, 135 N.W2d 789, 28 

Wis.2d 65 

(12) Further statements 

Ariz—Nielson v. Flashberg, 419 P2d 514, 101 Ariz 
335 

Statute 

(1) ND—Campbell v Wishek Public School Dist, 
150 NW2d 840 

(7) Other matters 

Cal —Horn v Guaranty Chevrolet Motors, 75 Cal.Rptr 

' 871, 270 C A2d 477 

§ 123(3). --Necessity for 

Actual Malice 
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40. U.S—Grey v First Nat Bank m Dallas, C.A. 
Tex., 393 F.2d 371, cert, den 89 S Ct 398, 393 
U.S 961. 21 LEd2d 374—Loeb v Hammond, 
CAIll., 407 F2d 779—Buono Sales, Inc v 
Chrysler Motors Corp. CAN.J, 449 F2d 715 

Farowitz v Associated Musicians of Greater 
New York, Local 802, A F of M , D.C.N Y„ 241 
F.Supp, 895—O’Connor v. GCA Corp, D.C N.Y , 
332 FSupp. 1246 

Cal —Scruggs v. Haynes, 60 Cal Rptr 355, 252 C A.2d 
256—Toole v. Richardson-Merrell Inc, 60 Cal 
Rptr 398, 251 C.A 2d 689, 29 A.L.R 3d 988—Wal¬ 
ton V. Anderson, 86 Cal Rptr 345, 6 C A.3d 1003 
Del —Guthndge v Pen-Mod, Inc , Super., 239 A.2d 
709. 

DC.—Black V. Sheraton Corp of America, DC., 47 
F.R.D. 263, affd 564 F 2d 550, 184 U.S.App.D C 
65 

Ga—Ford Motor Credit Co. v. Hitchcock, 158 S.E2d 
468, 116 Ga App 563. 

Iowa—Syester v Banta, 133 N.W,2d 666, 257 Iowa 613 
Md.—Damazo v, Wahby, 270 A.2d 814, 259 Md. 627, 
app. after remand 314 A 2d 100, 271 Md. 101. 
Mo — Pisha V. Scars Roebuck & Co , App., 496 S.W,2d 
280 

S D.—Hannahs v. Noah, 158 N.W.2d 678, 83 S.D. 296. 
Va.—Giant of Va., Inc. v Pigg, 152 S.E.2d 271, 207 Va. 
679. 
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41. U.S.—Kaufman v. Abramson, C.A.Va., 363 F.2d 
865. 

Ind.—Miller Pipeline Corp. v Broekcr, App., 464 
N.E 2d 12 declining to follow Orkin Exterminating 
Company v. Charles Traina and Michelle Traina, 
461 N.E.2d 693. 

Kan.—Mann v Tatge Chemical Co., 440 P.2d 640, 201 
Kan. 326. 

Mo—Tietjens v. General Motors Corp, 418 S,W.2d 75. 
N C —Woody V. Catawba Valley Broadcasting Co., 158 
S E 2d 578, 272 N.C 459 

S.D —Hannahs v. Noah, 158 N W.2d 678, 83 S.D. 296. 
Tex—Clements v Withers, 437 S.W.2d 818. 

FWA Drilling Co. v Lambert, Civ App., 418 
S.W 2d 878, err dism.—Cam v Fontana, Civ.App., 
423 S.W.2d 134, err. ref. no rev, err 
Award permissible only whei wrong or act com¬ 
plained of is: 

( 4 ) n.Y —Soucy v Greyhound Corp, 276 N Y S.2d 
173, 27 A.D.2d 112. 

Tex.—Stephens v. Dunn, Civ.App., 417 SW2d 608. 

(6) U,S.—Great Am, Ins. Co, v. Ratliff, D.C Ark., 
242 F.Supp. 983. 

Award permissible only when wrong done 

(4) Tex. —Dial Finance & Thrift Co v, Dennis, Civ 
App., 392 S.W.2d 717, revd. oh oth. grds., Sup., 401 
S.W.2d 803, on remand 403 S.W.2d 847. 

Other statements as to essentials 

(5) U.S.—Honaker v, Leonard, D.C.Tenn,, 325 
F.Supp. 212. 


Ga.—Louisville & N.R Co v. Young, 145 S E.2d 700, 
112 GaApp. 608 
(13) Additional statements, 

Fla.—Wrains v. Rose, App, 175 So 2d 75 
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42. Tex—Lack’s Stores, Inc v, Waisath, Civ App., 
479 S.W.2d 406 

W.Va.—Addair v. Huffman, 195 S E.2d 739, 156 W.Va 
592. 

§ 123(4).-What Consti¬ 
tutes Malice, Wanton¬ 

ness, or Willfulness 

Ill.—C.J.S. black letter summary quoted in Stogsdell v 
Manor Convalescent Home, Inc, 343 NE2d 589, 
608, 35 III App.3d 634. 83 A.L.R 3d 838. 

44. D.C.—Washington Garage Co v. Klare, App., 
248 A.2d 681. 

Iowa—C.J.S. cited in Claude v. Weaver Const. Co, 158 
N.W,2d 139, 144, 261 Iowa 1225. 31 A.L.R.3d 
1336 

44.20. N D —Remmick v Mills, 165 N W 2d 61 

44.35. Cal—Ebaugh v Rabkm, 99 Cal.Rptr. 706, 22 
C.A.3d 891 

Md.—St Paul at Chase Corp v. Manufacturers Life 
Ins. Co., 278 A.2d 12, 262 Md 192, cert. den. 92 
S.Ct. 104, 404 U.S. 857, 30 L.Ed.ld 98—Daugherty 
V Kessler, 286 A.2d 95, 264 Md. 281—Siegman v. 
Equitable Trust Co., 297 A 2d 758, 267 Md. 309 

Mo.—C.J.S. cited in Duensmg v, Huscher, 431 S.W.2d 
169, 176. 

Nev.—Nevada Credit Rating Bureau, Inc. v, Williams, 
503 P.2d 9, 88 Nev. 601, 56 A L R 3d 483. 

N.H —C.J.S. cited in Munson v. Raudonis, 387 A.2d 
1174, 1177. 118 N.H. 474. 

N J,—Di Giovanni v Pessel, 260 A 2d 510, 55 N.J. 188. 

Grillo V. Board of Realtors of Plainfield Area, 
219 A.2d 635, 91 NJ Super. 202. 
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44.40. Cal—Toole v. Richardson-Merrell Inc., 60 
Cal.Rptr 398, 251 C.A.2d 689, 29 A L.R 3d 988 

Minn.—Benson Co-op Creamery Ass’n v. First Dist 
Ass’n, 151 NW.2d 422, 276 Minn. 520. 

44,45. Cal.—Toole v. Richardson-Merrell Inc., 60 
Cal.Rptr. 398, 251 C.A.2d 689, 29 A.L.R.3d 988. 

Iowa—Claude v. Weaver Const. Co., 158 N.W.2d 139, 
261 Iowa 1225, 31 A.LR.3d 1336. 

44.50. Cal.—Ebaugh v Rabkm, 99 CalRptr. 706, 22 
C.A.3d 891. 

Iowa—Claude v. Weaver Const Co, 158 N W 2d 139, 
261 Iowa 1225, 31 A.L.R.3d 1336. 

Md.—Drug Fair of Md., Inc. v. Smith, 283 A. 2d 392, 
263 Md. 341. 

44.55, Cal—Ebaugh v. Rabkm, 99 Cal.Rptr. 706, 22 
C.A.3d 891. 

45, Ark —Nance v. Cook, 399 S.W.2d 262, 240 Ark. 
336. 

47. Iowa—Syester v. Banta, 133 N W.2d 666, 257 
Iowa 613—Hagenson v. United Tel. Co. of Iowa, 
209 N.W.2d 76. 

Mo.—C.J.S. quoted at length in Duensing v. Huscher, 
431 S..W.2d 169, 174. 

48. Ala.—Parker v. Sutton, 254 So.Zd 425, certiorari 
denied Ex parte E F. Mauldin, Preuit and Maul¬ 
din, Civ.App, 254 So 2d 431, 287 Ala. 738. 

Fla.—Richards Co. v. Harrison, App., 262 So.2d 258 

Mmn.—Johnson v. Radde, 196 N W2d 478, 293 Minn. 
409. 

Mo.—Beggs V. Universal C.I.T Credit Corp., 409 
S.W.2d 719, 35 ALR.3d 1007. 

Booth V, Quality Dairy Co., App , 393 S.W 2d 
845—Beshears v. S-H-S Motor Sales Corp., App., 
433 S.W 2d 66 

N M. — Loucks Y. Albuquerque Nat. Bank, 418 P2d 
191, 76 N.M. 735, 

Galindo v. Western States Collection Co, App., 
477 P 2d 325, 82 N.M. 149 
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Or.—McElwain v. Georgia-Pacific Corp., 421 P.2d 957, 
245 Or. 247. 

Wis—Kink V. Combs, 135 N.W2d 789, 28 Wis.2d 65. 
Intentional interference with contract 
Mo.—Mills V Murray, App., 472 S.W.2d 6 
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49. Anz.—Santa Fe Pac. R Co v. Cord, 482 P.2d 
503. 14 Ariz.App. 254, cert. den. 92 S.Ct 229. 

Ill —Miller v Simon, 241 N.E.2d 697, 100 Ill App 2d 6 
Iowa—Katko v. Briney, 183 N.W.2d 657, 47 A.L.R 3d 
624—McCarthy v. J. P. Cullen & Son Corp., 199 
N W.2d 362. 

N.M.—Galindo v. Western States Collection Co, 477 
P2d 325, 82 N.M 149 

Tex—Tennessee Gas Transmission Co. v. Moorehead, 
Civ App., 405 S.W.2d 81, err. ref. no rev err 

50. Iowa—Syester v. Banta, 133 N,W.2d 666, 257 
Iowa 613—Hagenson v. United Tel. Co. of Iowa, 
209 N W,2d 76. 

Mo—Beshears v S-H-S Motor Sales Corp., App., 433 
S.W 2d 66 

Tex—Tennessee Gas Transmission Co, v. Moorehead, 
Civ App., 405 S.W,2d 81, err. ref. no rev err 

51. U.S-ABC-Paramount Records, Inc. v. Topps 
Record Distnbuting Co., C.A Fla., 374 F.2d 455 

Cal.—Black v, Shearson, Hammill & Co., 72 Cal.Rptr 
157, 266 C.A2d 362 

Iowa—Northrup v. Miles Homes, Inc of Iowa, 204 
N.W,2d 850, 

N.M.—Loucks V Albuquerque Nat. B nk, 418 P.2d 
191, 76 N.M. 735. 

54. Cal—Holm Timber Industnes v. Plywood Corp 
of Amenca, 51 CalRptr. 597, 242 CA.2d 492 

page 1144 

56. Va.—Giant of Va., Inc. v. Pigg, 152 SE 2d 271, 
207 Va. 679. 

57. Implied from acts and conduct 

Tex.—Morgan v Arnold, Civ.App., 441 S.W 2d 897, 
err. ref. no rey. err 

58. Va.—Giant of Va., Inc. v. Pigg, 152 S.E.2d 271, 
207 Va. 679. 

Other statements as to essentials 
(1) US—Worden v, Tri-State Ins. Co, C.A.Kan, 
347 F.2d 336 
(3) Further statements 

Mo.—Beggs V. Universal C.I.T. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

§ 123(5). -Act Merely Unlawful 

59. Or.—Harrell v. Ames, 508 P.2d 211, 265 Or. 183, 

65 A L.R.3d 649 

Tex —C.J.S. quoted at length in Dennis v. Dial Finance 
& Thrift Co., 401 S.W.2d 803, 805, on remand 403 
S.W.2d 847. 

Lubbock Bail Bond v. Joshua, Civ.App., 416 
S.W.2d 523-CJ.S. cited in Kroger Food Co. v. 
Singletary, Civ.App., 438 S.W.2d 621, 627-~C.J.S. 
quoted at length in Lancaster v. McKenzie, Civ. 
App., 439 S.W.2d 728, 730-First Sec. Bank & 
Trust Co v. Roach, Civ.App., 493 S.W 2d 612, err, 
ref. n.re.—C.J.S. quoted in Livingston v. Gage, 
Civ.App., 581 S,W.2d 187, 191, err. ref. no rev. err. 
Utah—C.J.S. cited in Amoss v. Broadbent, 514 P.2d 
1284, 1287, 30 Utah2d 165. 

Mere violation of statute 
(1) Tex.—Graham v. Turner, Civ.App., 472 S.W,2d 
831. 
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60. N.Y.—James v, Powell, 279 N.Y.S.Zd 10. 19 
N Y.2d 249, 225 N.E.2d 741. 

Tex.—C.J,S, cited in Kroger Food Co. v. Singletary, 
Civ.App., 438 S W.2d 621, 627. 

Utah—C.J.S, cited in Palombi v, D & C Builders, 452 
P.2d 325. 328. 22 Utah2d 297. 

61. Fla.—Doral Country Club, Inc. v Lindgren 
Plumbing Co., App., 175 So.2d 570. 
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Tex.—C.J,S. quoted in Kroger Food Co. v. Singletary, 
Civ.App., 438 S.W.2d 621, 627. 

62. Tex.—CJfS. quoted in Kroger Food Co. v. Single¬ 
tary. Civ.App.. 438 S.W.2d 621, 627. 

§ 123(7). -Good Faith, Exercise 

or Pretended Exercise of 
Right, and Advice of 
Counsel 

65, Md.—Food Fair Stores, Inc. v. Hevey, 338 A.2d 
43, 275 Md. 50. 

Mo.—Swager v. Vogt, App., 435 S.W.2d 49. 

Tex.—^Scurlock Oil Co. v. JofTrion, Civ.App., 390 

S.W.2d 526. 

Acting under mistake 

(5) Other statements. 

U.S.—Sheppard Federal Credit Union v. Palmer, C.A. 
Tex., 408 F.2d 1369. 

Defendant acting to protect own business inter¬ 
est 

U.S.—O’Connor v. GCA Corp., D.C.N.Y., 332 F.Supp. 
1246. 
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69. Tex.—Smart v. U.S. Fidelity & Guaranty Co., 
Civ.App., 513 S.W.2d 291, err. ref. no rev. err. 

72J5, Ariz.—Pre-Fit Door, Inc. v. Dor-Ways, Inc., 
477 P.2d 557. 13 Ariz.App. 438. 

S.D.—C.J,S. quoted at length in Hannahs v. Noah, 158 
N.W.2d 678, 683, 83 S.D. 296. 

Tex.—CJ.S. quoted at length in Nueces Trust Co. v. 
White, 564 S.W.2d 798, 806. 

73. Fla.—Barnett First Nat. Bank of Jacksonville v. 
Buie, App., 255 So.2d 707, quashed in part, Sup., 
266 So.2d 657. 

N.Y.—Russian Church of Our Lady of Kazan v. Dunk- 
el, 326 N.Y.S.2d 727, 67 Misc.2d 1032. affd. 341 
N.Y.S.2d 148, 41 A.D.2d 746, motion den. 301 
N.E2d 555, 33 N.Y.2d 641, 347 N.Y.S.2d 588, 
affd. 310 N.E2d 307, 33 N.Y.2d 456, 354 N.Y.S.2d 
631. , 
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74. U-S.— CJS. cited in Fizzell v. Meeker, O.CMo., 
339 RSupp. 624, 629. 

§ 123(8). -Negligence 

75. U.S.—Carpel v. Saget Studios, Inc., D.C.Pa., 326 
F.Supp. 1331. 

Ariz.-—Hall v. Motorists Ins. Corp., 509 P.2d 604, 109 
Ariz, 334. 

Cal.—Ebangh v. Rabkin, 99 Cal^Rptr. 706, 22 C.A.3d 
891. 

Flat'-Jacksonville Frosted Foods, Inc. v. Haigler, App., 
224 So.2d 437, 

Ga,—Louisville & N.R, Co. v. Young, 145 S.E2d 700, 
112 Ga.App. 608—MoUon v. Commercial Credit 
Corp,, App., 193 S,E2d 629, 127 Ga-App. 390. 

Iowa—CJ.S. dted in Hendricks v. Broderick, 284 
N.W,2d 209, 214. 

Mont.—Spackman v, Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 50Ci-Gagnicr v. Curran Const. 
Co., 443 P.2d 894, 151 Mont. 468. 

Utah—Palombi v, D & C Builders, 452 P.2d 325, 22 
Utah2d 297. 

76. Iowa—Smith v. Conn, 163 N.W.2d 407, 39 A.L. 
R.3cI251. 

76.5. Ind.—C,J j 5. cited in Peterson v. Culver Edu¬ 
cational Foundation, 402 N.£.2d 448, 456. ‘ 

77. U.S.—Lampert v. Reynolds Metals Co., C.A,Or., 
372 E2d 245, 

Ala,—Trahan v. Cook, 265 So.2d 125, 288 Ala. 704. 

Ark.—Southern Farm Bureau Cas, Ins- Co. v, Daniel, 
440 S.W.2d 582, 246 Ark. 849. 

Miss.—Seals v. St. Regis Paper Co., 236 So.2d 388. 

Ohio—CJ.S. cited in Gearhart v. Angdoff, 244 N,E.2d 
802, 804, 17 01iio'App.2d 143—CJ.S. cited in 
Richards v, Office Products Co., 380 N.E.2d 725, 
726, 55 Ohio App,2d 143, 9 0.0.3d 293. 


Validity of statute 

N.Y.-Dessner v. MJR Realty Co., 242 N.Y.S.2d 690, 
40 Misc.2d 229. 
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79. Fla.—City of Hollywood v. Coley, App., 258 
So.2d 828—Richards Co. v. Harrison, App., 262 
So.2d 258. 

Miss.—Maupin v. Dennis, 175 So.2d 130, 252 Miss. 
496—St. Regis Paper Co. v. Seals, 211 So.2d 547, 
app. after remand 236 So.2d 388. 

Pa.—Scott v. Curtis, 26 Beaver 101. 

Va.—Giant of Va., Inc. v. Pigg, 152 S.E2d 271, 207 Va, 
679, 

Otherwise stated 

(1) Tex.—Armstrong v. Texas Power Sc Light Co., 

Civ.App., 399 S.W.2d 922, err. ref. no rev. err. 

(5) Ohio—Gearhart v. Angeloff, 244 N.E.2d 802, 17 

Ohio App.2d 143. 

In Florida 

(1) Fla.—Mills V. Cone Bros. Contracting Co., App., 

265 So.2d 739. 

(4) Other statements, 

Fla.—Carter v. Lake Wales Hospital Ass’n, App., 213 
So.2d 898—Bank of Miami v. Tambourine, App., 
218 So.2d 507. 

Flagrant misconduct 

N.y.—Soucy v. Greyhound Cbrp., 276 N.Y.S.2d 173, 
27 A.D.2d 123. 
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80. U.S.—Great Am. Ins. Co., v. Ratliff, D.C.Ark., 
242 F-Supp. 983. 
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88. N.Y.—Soucy v. Greyhound Corp.. 276 N.Y.S.2d 
‘ 173, 27 A.D.2d 112. 

Okl.—Sunray DX Oil Cq. v. Brown, 477 P.2d 67. 
Tex.—International Harvester Co. v. Kesey, Civ.App., 
487 S.W.2d 799, err. gr, 

90. Ind—Jones v. Hernandez, 263 N.E.2d 759, 148 
Ind.App. 17. 

Products Liability, Wanton an(i 
reckless conduct necessary to award 
punitive damages in a tort-based prod¬ 
ucts liability suit requires direct evi¬ 
dence of substantial Imowledge on the 
part of the manufacturer that the 
product is, or is likely to become, dan¬ 
gerous, and a gross indifference to the 
danger.’^'^ 

91. U.S.—Farowitz v. Associated Musicians of Great¬ 
er New York, Local 802, A.F. of M.. D.C.N.Y., 
241 F.Supp. 895. 

91,5. U.S.—Thomas v. American Cystoscopc Makers, 
Inc., D.CPa., 414 F.Supp. 255. , 

Md.—Harley-Davidson Motor Co., Inc. v. Wisniewski, 
437 AJd 700, 50 MdApp, 339. 

Showing of aggruTuted conduct required 
Del.—Sheppard v. A.C. Sc S. Co., Inc., Super., 484 A,2d 
521. 

Asbestos-containing products 

U.S.—Gogol v, Johns-Manville Sales Cprp., D.C.NJ., 
595 F.Supp.'971., 

Hequb’Cs more than m^re negUgeoeq 
Mdi^Ameriksan laandry -Ma^ttnery Inthwtries v. Hor¬ 
an, 412 A.2d 407, 45 MdApp. 97. 

92. Ala.-^Alabama Beb. Co-op., Inc. v. Partridge, 
215 So.2d 580, 283 Ahi; 251. 

§ 123(9)* -Fraiid 
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1., Cal.—Boyd v. Bevilacqua, 55 (^I-Rptr. 610, 247 
C.A.2d 272r-Hom v,.GQasi^ty Chevrolet Motors,' 
75 Cal.Rptr. 871. 270 CA.2d 477. 
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Or.—Butler v. United Pac. Ins. Co., 509 P.2d 1184, 265 
Or. 473. 

Tex.—CJJS. cited in Morgan v. Arnold, 441 S.W.2d 
897, 905, err. ref. no rev. err. 

Export Ins. Co. v. Herrera, Qv.App., 426 
S.W.2d 895, err. ref. no rev. err. 

ConstractiYe fi^ud not sufficient under statute 
U.S.—Franklin Supply Co. v. Tolman, C.A.Cal., 454 
F.2d 1059, stating Colorado law. 

§ 124. Persons Entitled to Recover 

3. Ala.—Feazell v. Campbell, 358 So.2d 1017. 

3.5, C^l—P«>ple v. Superior Court of Los Angdes 
County, 107 Cal.Rptr. 192, 507 P.2d 1400, 9 C.3d 
283, 55 A.L.R.3d 191. 

Dugar V. Happy Tiger Records, Inc., 116 Cal. 
Rptr. 412, 41 C.A.3d 811. 

Mich.—Ray v. City of Detroit, Dept, of St. Railways, 
242 N.W.2d 494, 67 Mich.App. 702. 

Taxpayers not entitled to recoyer 
N.Y.—Stewart v. Scheinert, 382 N.Y.S.2d 558, 52 
A.D.2d 636. 

Examplary damages not warranted 

Tex.—City of Katy v. Waterbury, Gv.App., 581 S.W.2d 
757. 

A political corporation can recover 
punitive damages.^ 

3.10. School district 

Kan.—Unified School Dist. No. 490, Butler County v. 
Celotex Corp., 629 P.2d 196, 6 Kan.App.2d 346. 

4. Nev. — Summa Corp. v, Greenspun, 607 P.2d 569, 

96 Nev. 247. on reh. 655 P.2d 513, 98 Nev. 528. 

5. N.y.— Estrow v. Wilson, 291 N,y.S.2d 46, 30 

A.D.2d 646. 

6. U.S.—Leahy v. Morgan, D.CIowa, 275 F.Supp. 

424. 

Cal.--CaiT v. Progressive Cas. Ins. Co., 3 Dist., 199 
CaI.Rptf. 835, 152 C.A.3d 881. 

Fla.—Atlas Properties, Inc. v. Didich, 226 So.2d 6H 
Tex.—Pace v. McEwen, Gv.App., 574 S.W.2d 792, err. 
ref. no rev. err. 

Wis.—Wangen v. Ford Motor Co., 294 N.W.2d 437, 97 
Wis.2d 260, 13 A.L.R.4th 1. 

Statutory actions 

III—National Bank of Bloomington v. Norfolk Sc W. 
Ry. Co., 383 N.E2d 919, 23 lU.Dec. 48, 73 ni.2d 
160. 
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6.5, U.S.—Cheats v, Bowen, D.CDel, 318 RSupp. 
640. 

Claim by representative of estate 
Ohio—Rttbeck v. Huffman, 374 N.E.2d 411, 54 Ohio 
St.2d 20, 8 0.0.3d U. 

S.D.—Black V. Gardner, 320 N,W.2d 153. 

With the exception of seduction, pu¬ 
nitive damages may not be recovered 
in a suit by parents for injury to a 
Child.^'*° 

6.10. U.S.—Johnson v. Ford Motor Co., D.C.Miss., 

354 RSupp. 645. . . 

Miss,—Fowler Butane Ots Company v. Vajner, 141 
So,2d 226, 244 Miss. 130, 

§ 125(1), Persons Liable 

7. U.S.—CJ.S. died i» Matter of OAC Corp., 681 

R2d 1295, 1301. ' \ 

Manciao v* Webb, 274 A,2d TIt.J i - >' 

HawdMLmuH* V, Ydtmg Men’s Christian Ass’n Hoh- 

Plata, 55-7; P.2d 1934, St Haw. 390, 

EL—MattyaaovtNksf y, West Towns B^s Co.. 530 
■ N.E2d 509, 61 31» 

Kan.—In^.re Guardianship »of Smith,-507 

P.2d 189. in Kan. 397. : ’ . p i 
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Tex—White v. Roy Roy Dairy, Inc., Civ.App, 524 
S W 2d 329, err ref no rev, err 

Family member not liable 
Nev. —Allen v Anderson, 562 P.2d 487, 93 Nev. 204 
Patrons of illegal gambling premises not liable 
Tenn —Huckeby v. Spangler, 563 S.W 2d 555. 

10. Cal—State Dept, of Corrections v Workmen’s 
Compensation Appeals Bd., 97 Cal Rptr. 786, 489 
P2d 818, 5 C3d 885 

Municipal corporation 

U.S.—Scott V. Abilene Independent School Dist, D C 
Tex , 438 F.Supp 594 

Ariz.—State v Sanchez, App., 579 P.2d 568, 119 Ariz 
64. 

Md.—Henlla v Mayor and City Council of Baltimore, 
378 A.2d 162, 37 Md App 481. 

Tex—Moody v City of Galveston, Civ App, 524 
S W 2d 583, err ref no rev. err 

State 

Ohio—Berke v Ohio Dept of Public Welfare, 369 
NX 2d 1056, 52 Ohio App 2d 271, 6 0 0 3d 280 

Public entities 

N Y —Buck v Hooker Chemicals & Plastics Corp , 458 
N YS2d 1.34, 117 Misc2d 496 

11. Fla—Fisher v City of Miami, 172 So 2d 455 

§ 125(2). -Joint Defendants 

11.50. U S —Breeding v Massey, C A Ark., 378 F.2d 
171 

Ford Motor Credit Co v Hill, D C.Mo., 245 
F Supp 796 

Tenn —C.J.S. cited in Huckeby v spangler, 563 S.W 2d 
555, 557 

12. U S —Davidson v Dixon, D.C Del., 386 F Supp. 
482, affd., C A., 529 F.2d 511 

Mo.—Fordyce v Montgomery, App., 424 S W.2d 746 

If the pleadings are to the effect 
that a defendant employer and defend¬ 
ant employee are equally culpable, the 
employer alone cannot be singled out 
as a target for punitive damages, 
but if the allegations are that the em¬ 
ployer is guilty of greater culpability 
than the individual employee, the 
claims for compensatory and punitive 
damages against the employer and the 
claims for compensatory damages 
against the employee can be joined. 

12.5, Ark.—Missoun Pacific R. Co. v. Arkansas 
Sheriffs Boys’ Ranch, 655 SW2d 389, 280 Ark. 
53 

12.10. Ark.—Missoun Pacific R. Co v. Arkansas 
Sheriffs Boys’ Ranch, 655 SW2d 389, 280 Ark. 

53. 

13. One judgment against several joint tort¬ 
feasors 

Wis.-Meke v Nicol, 203 N W 2d 129, 56 Wis.2d 654. 
15. Ga—Chupp V Henderson, 216 SE.2d 366, 134 
Ga App 808 
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19. Nonwaiver view adopted; former view 
abandoned 

Or.--Fredeen v Stride, 525 P 2d 166, 269 Or 369, 
contrary decisions not to be followed. 

Under the market share theory of 
liability, where the plaintiff cannot 
prove which defendant actually caused 
the injury, punitive damages have been 
held to be both proper ** and improp- 


19.5 US—Morns v Parke Davis & Co., a div, of 
Warner-Lambert, DC Cal, 573 FSupp. 1324, 
19.10 Cal —Magallanes v Superior Court (E R 
Squibb & Sons, Inc.), 2 Dist., 213 Cal Rplr. 547, 
167 C.A.3d 878, review den. 

Wis—Collins V Eli Lilly Co., 342 NW2d 37, 116 
Wis.2d 166, cert den 105 S.Ct 107, 83 L.Ed.2d 
51 

§ 125(3). -Effect of Death of 

Wrongdoer 

19.50. U.S.—CJ.S. cited in Ellis v. Zuck, C.A.Ala, 
546 F.2d 643, 644 

US—Paul v Milbum, D.C Tenn., 275 F.Supp 105. 
Cal—Holm Timber Industnes v Plywood Corp. of 
Amenca, 51 Cal Rptr. 597, 242 C.A.2d 492. 

Iowa—Wolder v Rahm, 249 N.W 2d 630. 

Miss.—Mervis v Wolverton, 211 So 2d 847 
Mo.—C.J.S. cited in State ex rel. Mercantile Nat Bank 
at Dallas v. Rooney, 402 S W.2d 354, 362. 

N Y —Gordon v Nathan, 352 N.Y S 2d 464, 43 A D 2d 
917. 

N C —Thorpe v Wilson, 293 S E 2d 675, 58 N.C.App. 
292 

Tenn—Hayes v Gill, 390 S.W 2d 213, 216 Tenn 39 

20. U.S—Matter of GAC Corp.. C.AFla., 681 F.2d 
1295 

Cal —Bancroft-Whitney Co v Glen, 49 Cal Rptr 825, 
411 P.2d 921, 64 C2d 327 

Minn —Thompson v Petroffs Estate, 319 N W.2d 400, 
30 A L R 4th 695. 

W.Va.—C.J.S. cited in Perry v Melton, 299 S E.2d 8, 

12 . 

Since the publication of the bound volume, the case of 
Sears, Roebuck & Co v Jones, Civ.App., 303 S.W.2d 
432, error refused no reversible error, has been disap¬ 
proved, the Court holding that there is a statutory right 
to collect exemplary damages from the estate of a 
deceased tort-feasor. 

Tex.—Hofer v. Lavender, 679 S W 2d 470. 

A claim for punitive damages has 
been held to survive the death of the 
tort-feasor.^'^ 

20.10. Fla.—^Johnson v. Rinesmith, App., 238 So.2d 
659. 

Tex.—Hofer v. Lavender, 679 S.W.2d 470 (overruling 
Wright’s Administratrix v. Donnell, 34 Tex. 291, 
and disapproving Sears, Roebuck and Co. v. Jones, 
303 S W.2d 432). 

Estate liable 

W Va.—Perry v. Melton, 299 S.E.2d 8. 

21. N.C.—C.J.S. cited in McAdams v. Blue, 164 
S.E2d 490, 494, 3 N.C App. 169 

Or.—Pearson v Galvin, 454 P2d 638, 253 Or 331 

§ 125(4). -Acts of Agent or 

Servant 

22. Ariz.—C.J.S. cited in Western Coach Corp. v 
Vaughn, 452 P,2d 117, 119, 9 Ariz.App 336. 

Liability under some circumstances 
Tex.—Fisher v. Carrousel Motor Hotel, Inc, 424 
S.W.2d 627. 

23. U S —Pams V St Johnsbury Trucking Co., C.A. 
Vt., 395 F.2d 543. 

Cal.—Weber v. Leuschner, 50 Cal Rptr. 86, 240 C.A 2d 
829. 

Colo.—Holland Furnace Co. v Robson, 402 P 2d 628, 
157 Colo 347 

DC—Wright V. Crown Co., App., 267 A.2d 347— 
Woodard v. City Stores Co., App., 334 A 2d 189. 
Idaho—Boise Dodge, Inc. v. Clark, 453 P2d SSI', 92 
Idaho 902. 

Minn —C.J.S. cited in City of Minneapolis v. Richard¬ 
son, 239 N.W 2d 197, 205. 307 Minn. 80, 85 A.L. 
R.3d 389. 

N.J.—Gray v. Serruto Builders, Inc, 265 A 2d 404, 110 
N J.Super. 297. 
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N.M —Grandi v LeSage, 399 P.2d 285, 74 N.M, 799— 
Fredenburgh v Allied Van Lines, Inc, 446 P 2d 
868, 79 N.M. 593. 

N Y —Cohen v Varig Airlines, S A Empresa de Viacao 
Aerea Rio Grandense, 380 N Y S.2d 450, 85 
Misc.2d 653, mod. on oth. grds. 390 N.Y.S 2d 515. 
88 Misc.2d 998, mod. on oth. grds. 405 N.Y S.2d 
44, 62 A.D 2d 324. 

Tex — C.J.S. cited in Connell v Rosales, Civ App, 419 
S.W.2d 673, 677—Chancey v Wilson, 378 S W.2d 
395 

Assault 

(4) Other cases 

Fla—Joab, Inc v. Thrall, App., 245 So 2d 291 

Federal rule 

(1) U.S.—Walker v. Pointer, 304 F Supp 56. 
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24.5. Ill —Oakview New Lenox School Dist No, 122 
v. Ford Motor Co, 378 N.E 2d 544, 19 Ill.Dec. 
43, 61 Ill App.3d 194. 

Tex.—Fisher v. Carrousel Motor Hotel, Inc., 424 
S.W 2d 627 

Held liable 

Tex.—Fisher v. Carrousel Motor Hotel, Inc., 424 
S W 2d 627 

Franchise 

Cal—Kuchta v. Allied Builders Corp., 98 Cal Rptr 
588, 21 C A 3d 541 

25. Ariz.—Southern Pac Co v Barnes 415 P.2d 579, 

3 Anz.App. 483—Western Coach Corp. v. 
Vaughn, 452 P,2d 117, 9 Anz.App. 336. 

Fla—Alexander v. Alterman Transport Lines, Inc., 
App., 327 So.2d 860, app after remand 350 So.2d 
1128. 

Mo—C.J.S. cited in Johnson v. Allen, App., 448 
S.W 2d 265, 269, 

N.J.—Security Aluminum Window Mfg. Corp. v. Leh¬ 
man Associates, Inc., 260 A.2d 248, 108 N.J.Super. 
137 

In, Missouri 

(1) Mo.—Johnson v. Allen, App., 448 S.W.2d 265. 

In Pennsylvania 

(1) U S —Chuy V Philadelphia Eagles Football Club, 

C.A.Pa., 595 F.2d 1265. 

In Tennessee 

(3) Other statements 

U S —Hyde v. Baggett Transp Co., D.C.Tenn., 236 
F.Supp. 194 

Partnership 

Ind.^Husted v. McCloud. App., 436 N.E 2d 341. 
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26. U S.—C.J.S. cited in Matter of GAC Corp , C.A¬ 
Fla., 681 F.2d 1295, 1301. 

Ill.—McManigal v. Chicago Motor Coach Co., 151 
N.E.2d 410, 18 IllApp.2d 183. 

N.C—Clemmons v. Life Ins. Co. of Georgia, 163 
SE.2d 761, 274 N.C. 416, app. after remand 171 
S.E.2d 87, 6 N.C.App. 708. 

27. Ky—Kiser v Neumann Co. Contractors, Inc., 
426 S.W.2d 935. 

29. N.J —Secunty Aluminum Window Mfg. Corp. v. 
Lehman Associates, Inc, 260 A.2d 248, 108 N.J. 
Super. 137. 

30.5. Colo,—^Holland Furnace Co. v. Robson, 402 
P.2d 628, 157 Colo 347. 

31. Cal.—Hale v. Fanners Ins. Exchange, 117 Cal 
Rptr. 146, 42 C.A.3d 681 

33. Cal—Weber v. Leuschner, 50 CalRptr. 86, 240 
C.A.3d 829 

§ 125(5). --Ratification or 

Repudiation 
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47. Tex.—K-Mart No. 4195 v. Judge, Civ.App., 515 
S.W.2d 148, err. dism. 
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56. Cal.—Coats v. Construction and General Laborers 
Local No. 185, App., 93 Cal.Rptr. 639, 15 C.A.3d 
908. 

§ 126(1). Amount and Elements 

page 115^ 

66. U-S.—Oresman v, G. D. Searle & Co., D.C.R.I., 
388 F.Supp. 1175. 

Cal.—Ferraro v.,Pacific Finance Corp., 87 Cal.Rptr. 
226. 8 C.A.3d 339. 

Colo.—^Mailloux v. Bradley, App., 643 P.2d 797. 

Fla.—Bould V. Touchette, 349 So.2d 1181, on remand, 
App., 369 So.2d 451, app. after remand Sup., 437 
So.2d 1061. 

Iowa—Northrup v. Miles Homes, Inc. of Iowa, 204 
N.W.2d 850. 

Kan.—Sweaney v. United Loan & Finance Co.. 468 
P.2d 124. 205 Kan. 66. 

Ky.—CJ.S. black letter summary iitioted in Bissett v. 
Gross, 481 S.W.2d 71. 74. 

Mo.—CJ,S. cited for lengthy discussion as to amount 
of punitive damages and the various elements to be 
considered.—Duensing v. Huscher, 431 S.W.2d 
169, 176—Labrier v. Anheuser Ford, Inc., 621 
S.W.2d 51. 

Peak V. W. T. Grant Co.. App.. 386 S.W.2d 
685—Wisner v. S.S. Kresge Co.. App., 465 S.W.2d 
666 . 

Mont.—Butcher v. Petranek, 593 P.2d 743, 181 Mont. 
358. 

Ncv.—Tahoe Village Realty v. DeSmet, 590 P.2d 1158, 
95 Nev. 131. 

N.Y.—Faulk v. Aware, Inc., 244 N.y.S.2d 259, 19 
A.D.2d 464, motion den. 199 N.E.2d 163, 14 
N.Y.2d 719, 250 N.Y.S.2d 64. affd. 200 N.E,2d 
778, 14 N.Y.2d 899. 252 N.y.S.2d 95. am. on oth. 
grds. 202 N.E.2d 372, 14 N,Y.2d 954, 253 N.Y. 
S,2d 990. cert. den. 85 S.Q. 900. 380 U.S, 916. 13 
L,Ed.2d 801, reh. den. 85 S.Q. 1328, 380 U.S. 989, 
14 L.Ed.2d 282. 

Class actioii recoyery versus individual recov^ 

Cei, —Delos v. Fanners Ins. Group Inc., 155 Cal.Rptr. 
843, 93 C.A.3d 642. 

66.5. Ala.—Gunite Contracting Co., Inc. v. Mize, 341 
So,2d 694. 

Cal.—Chiroshaw v. Ford Motor Co., 174 Cal.Rptr. 348, 
U9 C.A.3d 757. 

Fa.—Wackenhut Corp. v. Canty, 359 So.2d 430. 

Idaho—Boise Dodge. Inc. v, Clark, 453 P.2d 551, 92 
Idaho 902. 

Iowa—CJJ5. cited in Claude v. Weaver Const. Co„ 158 
N.W.2d 139, 145, 261 Iowa 1225, 31 A.L.R,3d 
1336. 

Mo.—Peak v.^W. T. Grant Co., App., 386 S,W.2d 685. 

Mont.—Sheeim v. DeWitt, 430 P.2d 652, 130 Mont. 
86, app. after remand 456 P.2d 49, 153 Mont. 
320—Shahrokhfar v. State Farm Mut. Auto. Ins. 
Co., 634 P.2d 653, 27 A.L.R, 4th 309, 

NJ.—Leimgruber v. Claaidge Associ^es, Ltd., 375 
A.2d 652, 73 NJ. 450. 

N.M.—Galindo v. Western States Cdllectkm Co., App., 
477 P.2d 325, 82 RM. 149. 

Tenn.—Klein v. Elliott, 436 S,W,2d 867. 59 Tenn.App. 
I 

Tex.—Dial Finance & Thrift Co, v. Dennis, Civ,App„ 
403 S.W,2d 847—Lubbock Bail Bond v. Joshua, 
Civ.App., 416 S.W.2d 523—Seegers v. Spra^Iey, 
Qv.App,, 522 S.W.2d 951, err. ref, no rev. 

Wis.—Wangen v. Ford Motor Co., 294 N.W.2d 437, 97 
Wis,2d 260, 13 A.L.R.4th 1. 

Recalculation 

Mo.—Senn v. Manchester Bank of St. Louis, 583 
S.W.2d 119, app. after remand 603 S.W.2d 351. 
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67. U.S. — Mooney v. Henderson Portion Pack Co., 
C.A.Tenn., 339 F.2d 64 applying Georgia stat¬ 
ute—Curtis Pub. Co. V. Butts, C,A.Ga., 351 F.2d 
702, cert. gr. 87 S.Ct. 30, 385 U.S. 811,17 L.Ed.2d 
52—Lanfranconi v. Tidewater Oil Co., C.A,Vt., 
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376 F.2d 91, cert. den. 88 S.Ct. 334, 389 U.S. 951, 

19 L.Ed.2d 361—Burton v. Hitachi America, Ltd., 

C. A.I11., 504 F.2d 721. 

Mid-Continent Tel. Corp. v. Home Tel. Co., 

D. CMiss., 319 RSupp. 1176. 

Ala.—Badgett v. McDonald, Ov.. 304 So.2d 228, 53 
Ala.App. 726. 

Ark.—Ray Dodge, Inc. v. Moore, 479 S.W.2d 518, 251 
Ark. 1036. 

Cal.—Scruggs v. Haynes, 60 Cal.Rptr. 355, 252 C.A.2d 
256—^Toole v. Richardson-Merrell Inc., 60 Otl. 
Rptr. 398, 251 CA.2d 689, 29 A.L.R.3d 988. 

Colo.—Davis v. Fortino & Jackson Chevrolet Co., 510 
P.2d 1376. 32 Colo. App. 222. 

D.C.—Collins V. Brown, D.C., 268 F.Supp. 198. 

Fla.—^Wrains v. Rose, App., 175 So.2d 75—Spencer 
Ladd's, Inc. v. Lehman, App., 167 So.2d 731, affd. 
in part and revd. in part on oth. grds.. Sup., 182 
So.2d 402, app. after remand 185 So.2d 198—For- 
ida East Coast Ry. Co. v. Morgan, App., 213 So.2d 
632—Associated Heavy Equipment Schools, Inc. v. 
Masicllo, App., 219 So.2d 465—Joab, Inc. v. 
thrall, App., 245 So.2d 291—Richards Co. v. Har¬ 
rison, App., 262 So.2d 258—^Air Line Emp. Ass’n 
Intern. (A.L.P.A./A.F.L.-C.I.O.) v. Turner, App., 
291 So.2d 670. 

Ga.—Sizemore Sec. Intern.. Inc. v. Lee, 287 S.E2d 782, 
161 Ga.App. 332. 

Idaho—Boise Dodge. Inc. v. Clark, 453 P.2d 551, 92 
Idaho 902. 

Mo.—Beggs V. Universal C.LT. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

Peak V. W. T. Grant Co., App., 386 S.W.2d 685. 

N.M.—Galindo v. Western States Collection Co., App., 
477 P.2d 325, 82 N.M. 149. 

Ohio—Kimble v. Universal TV Rental, Inc., 417 N,E2d 
597, 65 Ohio Misc. l7, 19 O.0.3d 172. 

Oki.—Oiler v, Hicks, 441 P.2d 356—Basden v. Mills, 
472 P,2d 889. 

S.C,—Gilbert V. Duke Power Co., 179 S,E2d 720, 255 
S.C. 495. 

Tex.—^Southwestern Iijv. Co. v. Neeley, 452 S.W.2d 705, 
conf, to 455 S.W.2d 785, err. dism. 

Skillern & Sons, Inc. v. Stewart, Gv.App., 379 
■ S.W.2d 687, err. ref. no rev. err.—Carter v. Bar¬ 
clay, Civ.App., 476 S.W,2d 909—Bond v. Duren, 
Civ.App., 520 S.W.2d 460, err. ref. no rev. err. 
Trier or triers of facts 

Ariz.—Nielson v. Fashberg, 419 P.2d 514, 101 Ariz. 
335. 

Tamoff V. Jones, 497 P.2d 60, 17 Ariz.App. 240. 

Iowa—Grcfc v. Ross, 231 N.W.2d 863. 

Wider discretion than in case of compensatory 
damages 

Cal.—Drouet v. Moulton, 34 CaLRptr. 278, 245 C.A.2d 
667. 

N.C.—Phillips V. Universal Underwriters Ins. Co., 257 
S.E2d 671, 43 N.CApp. 56. 
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' 68. U.S,—Collins v. Retail Credit Co., D.C.Mich., 410 
F.Supp. 924. 

Ala.—Williams v. Clark, 279 So.2d 523. 30 Ala.App, 
352, av„ cert, den, 279 So.2d 526, 291 Ala. 803. 

La.—Lewis v. Southern Pae. Tiansp. Co,, App., 266 
SoJld 238—Stablicr v. Pardn, App., 278 So.2d 537, 
writ ref, Sup., 281 So.2d 748. 

Ney.—Midwest Supply, lap. y. Waters, 510 P.2d 876, 89 
'Nev. 210. , , 

hl.'X,—38/(fse^g ,v, JLee’Si.CWpet Furniture Ware¬ 

house Outlet, Inp., 363 Ry.SL2d 231, 80 Misc.2d 

-' ^ 7 ^ ., \, 

Wyo.—Petsch v. Florom, 538 l».2d 10|t. 

Abuse of discreripp^ ^ 

Ma—epows V. 4^9 SkW,2d 709.: 

69. U.S.—Rhoittis VI 

307—Wegner v, iCodeo Cowboy#''Ass^ D.C. 
Colo., 290 F.Sn^. 369> aSdv, CjA, 41^ F2d 881, 
cert. den. 90 S.a. 1688, 903. 26 L.Ed.2d 

60. 

N.Y.—Faulk V, Aware, Ise., 244- RY.8.2d 259, ]$ 
A.D.2d 464, motion den. 199 RE24 163.' 14 


N.Y.2d 719, 250 N.Y.S.Zd 64, affd. 200 N,E2d 
778, 14 N.Y.2d 899, 252 N.Y.S.2d 95. am. on oth. 
grds. 202 N.E.2d 372, 14 N.Y.2d 954. 253 N.Y. 
S.2d 990. cert. den. 85 S.Ct. 900, 380 U.S. 916, 13 
L.Ed.2d 801, reh. den. 85 S.Ct. 1328, 380 U.S. 989, 
14 L.Ed.2d 282. 

Ohio—Gray v. Allison Division, General Motors Corp., 
370 N.E2d 747, 52 Ohio App.2d 348, 6 0.0.3d 
396. 

70. U.S.—Alexander v. B-W Acceptance Corp., D.C. 
Mo., 311 F.Supp. 299. 

Cal.—Ferraro v. Pacific Finance Corp., 87 Cal.Rptr. 
226, 8 C.A.3d 339. 

Mo.—Beggs v. Universal C.LT. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

Ohio—Gray v. Allison Division, General Motors Corp., 
370 N.E.2d 747, 52 Ohio App.2d 348, 6 0.0.3d 
396. 

71. U.S,—Natco, Inc. v. Williams Bros. Engineering 
Co.. C.A.Tex., 489 F.2d 639. 

Alaska—Sturm, Ruger & Co., Inc. v. Day, 615 P.2d 
621, on reh. 627 P.2d 204, cert. den. 102 S.Ct. 391, 
454 U.S. 894, 70 L.Ed.2d 209. 

S.C.—Hicks V. Herring, 144 S.E.2d 151, 246 S.C. 429. 

Wis.—Malco, Inc. v. Midwest Aluminum Sales, Inc., 
109 N.W.2d 516, 14 Wis.2d 57. 

Exemplary or punitive damages excessive 

U.S.—Lanfranconi v. Tidewater Oil Co., C.A.Vt., 376 
F.2d 91, cert. den. 88 S.Ct. 334, 389 U.S. 951, 19 
L.Ed.2d 361. 

Fla.—Jacksonville Frosted Foods, Inc. v. Hatgler, App., 
224 So.2d 437. 

Ga.—Combined Contractors, Inc. v. Welch, 288 S.E.2d 
229, 160 Ga.App. 790. 

lU.—Stambaugh v. International Harvester Co., 435 
N.E2d 729, 61 Ill. Dec. 888, 106 IIl.App.3d 1. 35 
A.L.R.4th 414, revd. on oth. grds. 464 N.E.2d 
1011, 80 IlLDec. 28, 102 Ill.ld 250. 

Kan.—Ford v. Guarantee Abstract & Title Co., Inc., 
553 P.2d 254, 220 Kan. 244. 

N.Y.—James v. PwcII, 270 N.Y.S.2d 789, 26 A.D.2d 
525. 
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72. U.S.—Mooney v. Henderson Portion Pack Co., 
C.ATenn., 339 F.2d 64. 

Wis.—Lisowski v. Chenenoff, 155 N.W.2d 619, 37 
Wis.2d 610. 

Remission not permitted; remedy is to set aside 
recovery 

Iowa—Claude v. Weaver Const. Co„ 158 N.W,2d 139, 
261 Iowa 1225, 31 A.L.R.3d 1336. 

73. Fa.—Forida East Coast Ry. Co. v. Morgan, 
App., 213 So.2d 632. 

Iowa—Northrup v. Miles Homes, Inc, of Iowa, 204 
N.W.2d 850. 

Abuse of discretion 

Mp,—Peak v. W. T, Grant Co., App., 386 S.W.2d 685. 

74. U.S,—Wegner v. Rodeo Cowboys Ass’n, D.C. 
Colo., 290 F.Supp. 369, affd., C.A.. 417 F.2d 881, 
csert. den. 90 S.Ct. 1688, 398 U.S. 903, 26 L.Ed.2d 
60—Sheets v. Bowen* D.C.Dcl., 318 F.Supp. 640, 

Ariz.—Nielson v, Flashbcrg, 419 P.2d 514, 101 Ariz. 
335 —CJjS, cited kt Maxwell v. Aetna Life Ids. 
Co., 693 P.2d 348, 361, 143 Ariz. 205. 

Cal.—Rosener v. Scars Roebuck and <20.. 168 Cal.Rptr. 
237, HO C.A.3d 740, app, dism., IDl S.Ct. 1772, 

, , 450 U,E 1051,^68,^.2d 247. 

Idaho-Boise Dodge, tnc. v. Clark, 4^3 P.2d 551, 92 
, Idaho 902. 

Iowa—Team Osntal, Ipc. v. Tcampo. Inc., 271 M.W.2d 
914.^ . . 

L#.—Cpol«s#y V, Central. Lowahma , Btec, Qo^ Inc., 

.App., 279^,^ 242. . 

^Q.—fV,' .CI.T, Credit Cdrp,, 409 

RW2<r TJ9,‘3S A.tR.3d 1007. M 

App., 629 p.2d SOlS. ^ 

Tran^ Senriebs, h^, 609 

^8. 4^ Or.ApR, SOL r* 
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Tex.—Skillem & Son^, Inc v- Stewart, Civ.App, 379 
S W 2d 687, err ref. no rev. err.—Prudential Corp 
V. Bazaman, Civ.App, 512 S.W.2d 85 

Award mt disturbed as excessive 
U S —Citizens and Southern Nat. Bank of S.C. v. Dick¬ 
erson, Inc . C A S.C , 370 F 2d 692. 

Cal—Fletcher v Western Nat Life Ins Co, 89 Cal. 

Rptr 78, 10 C A 3d 376, 47 A L.R.3d 286 
Colo—Enright \ Groves, 560 P2d 851, 39 Colo-App 
39 

Prejudice or passion not indicated 
U.S—Campus Sweater and Sportswear Co v. M B 
Kahn Const. Co. DC SC, 515 FSupp 64, affd. 
644 F 2d 877 

Cal —Weisenburg v Molma, 129 Cat Rptr 813, 58 
C A.3d 478. 

Nev,—Nevada Cement Co. v Lemler, 514 P 2d 1180, 
89 Nev 447 

Excessiveness determined on case-by-case basis 
Ky —Hensley v Paul Miller Ford, Inc., 508 S W 2d 
759. 

76. Utah—Terry v Zions Co-op Mercantile Institu¬ 
tion, 605 P2d 314, on reh. 617 P.2d 700. 

Award not excessive 

U S —W. R Grace & Co. v. Hargadine, C.A.Ohio, 392 
F2d 9. 

Wnght V Charles Pfizer & Co., D.C.S.C., 253 
F.Supp 811. 

Ala—Pinckard v. Dunnavant, 206 So.2d 340, 281 Ala. 
533. 

Anz—Nelson v Cail, App, 583 P2d 1384, 120 Ariz. 
64. 

Cal —Schroeder v Auto Driveaway Co, 114 Cal.Rptr. 

622, 523 P.2d 662, 11 C3d 908 
Ga.—Smith v. MUiken, 276 S.E2d 35, 247 Ga, 369. 
Mont,—Security State Bank Of Harlem v. Kittleson, 
425 P.2d 72, 149 Mont. 183. 

Nev —Northern Nevada Mobile Home Brokers v. Pen- 
rod, 610 P 2d 724, 96 Nev, 394 
Tex.—Credit Plan Corp. of Houston v. Gentry, Civ. 
App., 516 S.W.2d 471, icvd. on oth. grds., Sup., 
528 SW2d 571 

76.5. Fla.—Lassiter v. International Union of Operat¬ 
ing Engineers, 349 So 2d 622. 

Kan.—Cantrell v. Amarillo Hardware Co., 602 P.2d 
1326, 226 Kan. 681—Binyon v. Nesseth. 646 P2d 
1043, 231 Kan. 381. 

Mich.—Oppenhuizen v. Wennersten, 139 N.W.2d 765, 2 
Mich.App. 288. 

Utah—Terry v, Zions Co-op. Mercantile Institution, 605 
P.2d 314, oh reh 617 P.2d 700. 
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78. U.S,—Johnson v, Amentian Mut. Liability Ins 
Co., D.C.Mo., 335 F.Supp. 390. 

Cal.-»~Grimshaw v. Ford Motor Co„ 174 Cal.Rptr. 348, 
119 CA 3d 757. 

Del.—Guthridge v, Pen-Mod, Inc., Super., 239 A.2d 
709 

Fla—Rmaldi v. Aaron, 314 So 2d 762, 79 A.L.R-3d 
1132 

Wrains v Rose, App., 175 So.2d 75 
Kan.—Sweaney v. United Ltian & Finance Co., 468 
P.2d 124, 205 Kan. 66. 

Mich.—Oppenhuizen v. Wennersten, 139 N.W 2d 765, 2 
Mith App. 288 

Mm —Wilson v City of Eagan, 297 N W 2d 146, 8 
A.L,R4th 1277. 

Mo.—C.J.S. cited in Beggs v Universal CIT. Credit 
Corp., 409 SW2d 719, 724, 35 A.LR.3d 1007, 
C.J.S, cited in Beshears v. S-H-S Motor Sales 
Corp.. App. 433 S W 2d 66. 72—Price v. Ford 
Motor Credit Co.. App.. 530 S.W.2d 249 
S.D.—Black V. Gardner, 320 N.W.2d 153. 

Tex.—Cain v. Fontana, Civ.App., 423 S W 2d 134, err, 
ref. no rev. err.—Lack’s Stores, Inc. v. Waisath, 
Civ.App., 479 S.W 2d 406. 

79. Mo.—Be.ste v. Tadlock, App. 565 S.W.2d 789. 

80. US-Adams v. Hunter. D.CS.C, 343 F.Supp. 
1284, affd., C.A.. 471 F.2d 648. 


Cal —Walker v. Signal Companies, Inc., 149 Cal.Rptr, 
119, 84 C.A 3d 982. 

Colo.—Frick V Abell, 602 P.2d 852. 198 Colo. 508 
Fla —Aaron v. Rinaldi, App, 296 So 2d 632, approved, 
Sup , 314 So.2d 762, 79 A L R.3d 1132. 

Kan —Ayers v Christiansen, 564 P.2d 458, 222 Kan. 
225. 

Miss,— College Life Ins. Co of America v. Byrd, 367 
So 2d 929 

S.C —Hicks V. Herring, 144 S.E 2d 151, 246 S C. 429— 
Patterson v Bogan, 198 S.E 2d 586, 261 S.C. 87. 
Wis.—Anello v. Savignac. App., 342 N.W 2d 440, 116 
Wis.2d 246. 

81. U.S—Casale v Dooner Laboratones, Inc., DC. 
Md, 343 F Supp. 917, affd in part, revd. in part 
on oth. grds., C.A, 503 F.2d 303. 

Fla.—Hermes v. Anton. App., 346 So.2d 1205. 

Mo.—Hoene v Associated Dry Goods Corp, 487 
S,W 2d 479. 

Peak V W. T. Grant Co., App, 386 S.W.2d 685. 
Mont —Lauman v. Lee, 626 P.2d 830 
Degree of malice 

U S.—Wegner v. Rodeo Cowboys Ass’n, D.C.Colo., 290 
F.Supp. 369, affd., C.A., 417 F 2d 881, cert den. 90 
S.Ct. 1688, 398 U.S 903. 26 L Ed 2d 60. 
Wis.~Dalton v. Meister, 188 N.W 2d 494, 52 Wis.2d 
173, cert, den 92 S.Ct. 947, 405 U.S. 934, 30 
L.Ed.2d 810. 

Malice, wantonness, oppressiveness, of out¬ 
rageousness 

Fla.—Wrams v Rose, App ,175 So.2d 75 

Award held proper 

U.S.—B. B. Walker Co. v Ashland Chemical Co., 
D.C.N.C., 474 F.Supp 651. 

Idaho—Bradford v Simpson, 573 P2d 149, 98 Idaho 
830. 

82. Idaho—Boise Dodge, Inc v. Clark, 453 P.2d 551, 
92 Idaho 902. 
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86. Ala—^Todd v United Steelworkers of America, 
AFL-CIO-CLC, 441 So 2d 889. 

Alaska—Clary Ins, Agency v. Doyle, 620 P.2d 194 
Kan,—Lynn v. Taylor, 642 P.2d 131, 7 Kan.App.2d 
369. 

Ky.—Hensley v. Paul Miller Ford, Inc., 508 S.W.2d 
759. 

Utah—Monter v Kratzers Specialty Bread Co, 504 
P.2d 40, 29 Utah2d 18. 

Abuse of reputation 

D.C.—^Afro-American Pub. Co v. Jaffe, C.A„ 366 F.2d 
649, 125 U.S.App.D.C 70. 

86 Mo.—Citizens Bank of University City v. Gehl, 

App., 567 S.W.2d 423. 

Tex —First Sec. Bank & Trust Co. v. Roach, Civ.App,, 
493 S.W.2d 612, err ref. no rev. err. 

Degree of outrage produced 
U.S.—Maxey v. Freightliner Corp, D.C.Tex,, 450 
F.Supp. 955, affd. C.A., 623 F.2d 395, on reh. 665 
F.2d 1367, app. after remand 722 F,2d 1238, mod 
on other grds,, reh. den. 727 F.2d 350. 

87. Age, sex, health, and character of injured 
party, etc. 

Mo—Peak v, W, T. Grant Co, App., 386 S.W 2d 685. 

89. U.S.—^Taylor v. Sandoval, D C.Colo., 442 F.Supp 
491. 

Hawaii—Beerman v, Toro Mfg. Corp., 615 P.2d 749, 1 
Haw,App. 111. 

Ind.—Nate v. Galloway, App., 408 N.E.2d 1317, 

N.C.—Cavin’s Inc. v Atlantic Mut. Ins. Co., 220 
S.E.2d 403, 27 N.C.App. 698. 

Wis.—Fahrenberg v. Tcngel, 291 N.W.2d 516, 96 
Wis.2d 211 

Wyo—Sears v. Summit, Inc., 616 P2d 765, mod. 681 
P 2d 886. 

Social purpose to be advanced 
Idaho—Jolley v, Puregro Co, 496 P.2d 939, 94 Idaho 
702. 
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90. U.S —Schreffier v Board of Ed. of Delmar School 

Dist., D.CDe]., 506 F.Supp. 1300 

Ala.—Todd v United Steelworkers of America, AFL- 
CIO-CLC, 441 So 2d 889 

Ark—Ray Dodge. Inc v Moore, 479 S.W.2d 518, 251 
Ark 1036 

D.C—Collins V Brown, D.C., 268 F.Supp 198. 

Hawaii—Kang v Hamngton, 587 P2d 285, 59 Haw. 
652. 

Pa.—Sumski v. Sauquoit Silk Co., 66 Lack.Jur 118 

SD—Black v Gardner, 320 N.W.2d 153 

Tex —Carter v Barclay, Civ.App., 476 S W.2d 909 

Wis—Anello v. Savignac, App., 342 NW.2d 440, 116 
Wis.2d 246. 

Making deceptive business practices uneconom¬ 
ical 

Idaho—Cox v. Stolworthy, 496 P 2d 682, 94 Idaho 683 

91. Idaho—Boise Dodge, Inc v. Clark, 453 P.2d 551, 
92 Idaho 902. 

Nev—^Tahoe Village Realty v. DeSmet, 590 P2d 1158, 
95 Nev 131. 

91.5. U S —Hoche Productions, S.A. v Jayark Films 
Corp, D C.N Y., 256 F.Supp 291—Certified Lab¬ 
oratones, of Tex, Inc v. Rubinson, D.C.Pa., 303 
FSupp. 1014. 

Alaska—Sturm, Ruger & Co., Inc v. Day, 615 P.2d 
621, on reh 627 p 2d 204, cert den. 102 S.Ct. 391, 
454 U S. 894, 70 L.Ed 2d 209. 

Cal.—Liodas v. Sahadi, 137 Cal.Rptr. 635, 562 P.2d 

316, 19 C3d 278. 

Del—Malcolm v. Little, 295 A.2d 711. 

Ga,—Jones v. Spindel, 196 S.E 2d 22, 128 Ga.App 88. 

Idaho—Boise Dodge, Inc. v, Clark, 453 P2d 551, 92 
Idaho 902. 

HI.—Anvil Inv. Ltd. Partnership v. Thornhill Condo¬ 
miniums, Ltd, 407 N.E 2d 645, 41 III.Dec 147, 85 
Ill App 3d 1108. 

Kan,—C.J.S. cited in Binyon v. Nesseth, 638 P.2d 946, 
1047, 7 Kan.App.2d 110, affd. 646 P 2d 1043, 231 
Kan 381. 

Mo.—Adkison v. Hannah, 475 S.W.2d 39. 

S D.—Hulstem v. Meilman Food Industries, Inc., 293 
N.W.2d 889. 

Tex —Southwestern Inv, Co. v. Neeley, 452 S.W.2d 705, 
conf. to 455 S.W,2d 785, err. dism. 

Wis.—Wangen v Ford Motor Co., 294 N.W.2d 437, 97 
Wis.2d 260, 13 A.L.R.4th 1. 
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92. U.S.—Gass v. Gamble-Skogmo, Inc., C A.Ill., 357 
F.2d 215, cert. den. 86 S.Ct. 1464, 384 U.S. 943, 

16 L.Ed.2d 541. 

Ford Motor Credit Co. v. Hill, D.C.Mo, 245 
F.Supp. 796, 

Ala.—Pinckard v. Dunnavant, 206 So 2d 340, 281 Ala, 
533. 

Cal.—Richardson v. Employers Liability Assur. Corp, 
102 Cal.Rptr. 547, 25 C A 3d 232. 

Colo—McNeill v Allen, 534 P.2d 813, 35 Colo.App. 

317. 

D.C.—Afro-American Pub. Co, v. Jaffe, C A., 366 F.2d 
649, 125 U.S.App.D.C. 70. 

Fla.—Lassiter v. International Union of Operating Engi¬ 
neers, 349 So 2d 622. 

Lan-Chile Airlines, Inc, v, Rodriguez, App, 296 
So.2d 498. 

Idaho—Boise Dodge, Inc. v. Clark, 453 P2d 551, 92 
Idaho 902. 

Ill,—Hannigan v. Sears, Roebuck & Co., C.A.Ill, 410 - 
F 2d 285, cert. den. 90 S.Ct. 214, 396 U S. 902, 24 
L.Ed 2d 178. 

Ind.—Nate v. Galloway, App., 408 N.E,2d 1317. 

Iowa—Syester v. Banta, 133 N.W.2d 666, 257 Iowa 
613—McCarthy v. J. P. Cullen & Son Corp, 199 
N W.2d 362. 

Ky.—Hensley v Paul Miller Ford, Inc., 508 S.W.2d 
759. 

Mich.—Tenhopen v, Walker, 55 N.W.2d 657, 96 Mich 
236. 

Oppenhuizen v. Wennersten, 139 N.W.2d 765, 2 
Mich.App. 288. 
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Mo.— CJS, cited in Beggs v. Universal C.l.T. Credit 
Corp., 409 S.W.2d 719, 724, 35 A.LR.3d 1007. 

Pisha V. Sears Roebuck & Co., App., 496 S.W.2d 
280. 

Nev.—Alper v. Western Motels, Inc., 443 P.2d 557, 84 
Nev. 472—Randono v. Turk, 466 P.2d 218, 86 
Nev. 123. 

S.D.—Hulstein v. Meilman Food Industries, Inc., 293 
N.W.2d 889. 

Tex.—Cain v, Fontana, Civ.App., 423 S.W.2d 134, err. 
ref. no rev. err. 

W.Va.—Hensley v. Erie Ins. Co., 283 S.E.2d 227. 
Wjs.~-Fahrenberg v. Tengel, 291 N.W.2d 516, 96 
Wis.2d 211. 

92,5. Ind.—Lou Leventhal Auto Co., Inc. v. Munns, 
328 N.E.2d 734, 164 Ind.App. 368. 

93. U.S.—Hannigan v. Sears, Roebuck & Co., C.A. 
Ill., 410 F.2d 285, cert. den. 90 S.a. 214, 396 U.S. 
902, 24 L.Ed.2d l78~Misco Leasing. Inc. v. Kel¬ 
ler, C.A.Okl., 490 F.2d 545. 

Iowa—Syester v. Banta, 133 N.W.2d 666, 257 Iowa 613. 
N.D.—^Smith v. American Family Mut. Ins. Co., 294 
N.W.2d 751, 20 A.L.R.4th 1. 

Ohio—Grybauskas v. Associated Estates Corp., 367 
N.E.2d 881, 51 Ohio App.2d 231, 5 0.0.3d 363. 
S.D.—^Hulstein v. Meilman Food Industries, Inc., 293 
N.W.2d 889. 

Tcx.—Bank of North America v. Bell, Civ.App., 493 
S.W,2d 633. 

Award not excessive 

(4) Other awards. 

Wis.—Fahrenberg v. Tengel, 291 N.W.2d 516, 96 
Wis.2d 211. 

93.10. Cal.—Schroeder v. Auto Driveaway Co., 114 
Cal.Rptr. 622, 523 P.2d 662, 11 C.3d 908. 

N.J.—Leimgruber v. Claridgc Associates, Ltd., 375 
A.2d 652, 73 N.J, 450. 

Tex.—Norton Refrigerated Express, Inc. v. Ritter Bros. 
Co., Inc,, Civ.App., 552 S.W.2d 910, err. ref. no 
rev. err. 

No significaDce 

Ind.—School City of East Chicago, Ind. v. East Chicago 
Federation of Teachers, Local No. 511, A.F.T., 
App., 422 N.E.2d 656. 

94, U.S.—Sheats v, Bowen, D.C.Del., 318 F.Supp. 
640—Kahermanes v. Marchese, D.CPa., 361 
F.Supp. 168—Dean v. Mitchum-Thayer, Inc., 
D.C.Tenn., 450 F.Supp. 1, 

Cal,—-Toole v. Richardson-Merrell Inc., 60 Cal.Rptr. 

398, 251 CA.2d 689, 29 A.L.R.3d 988. 

Del.—Reynolds v. Willis, 209 A.2d 760, 8 Storey 368. 

Walczak v. Hcaly, Super., 280 A.2d 728. 
Mich.-Oppcnhuizen v. Wennersten, 139 N.W.2d 765,2 
Mich.App. 288. 

N.M.—Marler v. AUen, App., 601 P.2d 85, 93 N.M. 
452. 

Pa.—Golomb v. Korus, 396 A.2d 430, 261 Pa.Super. 
344. 

Tex.—Pace v. McEwcn, Civ.App., 574 S.W,2d 792, err. 
ref no rev. err. 

W.Va.—Addair v. Huffman, 195 S.E.2d 739, 156 W.Va. 
592. 

Wis.—Wangen v. Ford Motor Co., 294 N,W.2d 437, 97 
Wjs.2d 260, 13 A.L.R.4th 1. 

Discussion of rule 

(2) Other statements. 

Fla.—Canty v, Wackenhut Corp., App., 311 So.2<i 808, 
cert, discharged, sup., 359 So.2d 430. 
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95, U.S.—Weider v. Hoffman, D.CPa., 238 F.Supp. 
437—Dowling v. J. C. Penney Co., D.C.Pa., 300 
F.Supp. 307. 

Cal.—Oakes v. McCarthy Co., 73 Cal.Rptr. 127, 267 
CA.2d 231—Kuffel v. Seaside Oil Co.. 90 Cal. 
Rptr. 209, II C,A.3d 354, app. after remand 138 
Cal.Rptr. 575, 69 CA.3d 555. 

Ck)lo.—Montgomery v. Tufford, 437 P.2d 36, 165 Colo. 
.18. 

Idaho—Boise Dodge, Inc. v. Clark, 453 P.2d 551, 92 
Idaho 902. 


Iowa—McCarthy v, J. P. Cullen & Son Corp., 199 
N.W.2d 362—Jacobson v. Benson Motors, Inc., 216 
N.W.2d 396. 

Mo.—Schmidt v. Central Hardware Co., App., 516 
S.W.2d 556. 

Tex.—^Southwestern Inv. Co. v. Neeley, 452 S.W.2d 705, 
conf. to 455 S.W.2d 785. err. dism. 

Skillem & Sons, Inc. v. Stewart, Civ.App., 379 
S.W,2d 687, err. ref no rev. err.—Morgan v. Ar¬ 
nold, Civ.App., 441 S.W.2d 897, err. ref no rev. 
err. 

Utah—Holdaway v. Hall, 505 P.2d 295, 29 Utah2d 77. 

Exemplary damages excessive 

U.S.—Ogilvie v. Fotomat Corp., C.A.Mo., 641 F.2d 
581. 

Okl.—Basden v. Mills, 472 P.2d 889. 

Tenn.—Loope v. Goodings Million Dollar Midway, 
Inc., 553 S.W.2d 573. 

Wounded feelings 

Ga.—Smith v. Miliken, 276 S.E.2d 35, 247 Ga. 369. 

96. U.S.—Matter of Kratzer, Bkrtcy.Mo., 9 B.R. 235. 

Alaska—Sturm, Ruger & Co., Inc. v. Day, 594 P.2d 38, 
mod. on oth. grds. 615 P.2d 621, oh reh. 627 P.2d 
204, cert. den. 102 S.Ct. 391. 454 U.S. 894, 70 
L.Ed.2d 209. 

Iowa—Claude v. Weaver Const. Co., 158 N.W.2d 139, 
261 Iowa 1225, 31 A.L.R.3d 1336. 

Utah—Monter v. Kratzers Specialty Bread Co., 504 
P.2d 40, 29 Utah2d 18—Jensen v. Pioneer Dodge 
Center. Inc., 702 P.2d 98. 

W.Va.—Spencer v. Steinbrecher. 164 S.E.2d 710. 152 
W.Va. 490. 

Actual damages reduced, punitive damages re¬ 
duced to maintain proportion 

U.S.—-Ogilvie v. Fotomat Ck>rp., CA.Mo., 641 F.2d 
581. 

96.5. Tex.—Carter v. Barclay, Civ.App., 476 S.W.2d 
909. 

98. U.S.—Kidd v. Burlew, CA.Ky., 407 F.2d 204. 

Ark,—Stoner v, Houston, 582 S.W.2d 28, 265 Ark. 928. 

Mo.—C.J.S. cited in Beggs v. Universal C.I.T. Credit 
Corp., 409 S.W.2d 719, 724, 35 A.LR.3d 1007. 

Wisncr v. S.S. Kresge Co., App., 465 S.W.2d 
666—Rotert v. Peabody Coal Co., App., 513 
S.W.2d 667, 75 A.L.R.3d 755. 

Okl.—Hobbs V, Watkins, 481 P.2d 746. 
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98.5. U.S.—Kidd v. BuHew. C.A.Ky., 407 F.2d 204. 
Johnson v. American Mut. Liability Ins. Co., 

D.CMo.. 335 F.Supp. 390. 

Ala.—U-Haul Co. of Alabama v. Long, 382 So.2d 545, 

Colo.—Miller v. c:amation Co., 564 P.2d 127, 39 Colo. 
App. 1. 

Fla.—^Arab Termite and Pest Control of Florida, Inc. v, 
Jenkins, 409 So.2d 1039, on remand, App. 2 Dist., 
422 So.2d 922. 

Ind,—Hibschman Pontiac, Inc. v. Batchelor, 362 
N.E.2d 845, 266 Ind. 310. 

Md.—D.C. Transit System, Inc. v. Brooks, 287 A. 2d 
251, 264 Md. 578. 

N.Y.—Nitti v. Credit Bureau of Rochester, Inc., 375 
N.Y.S.2d 817, 84 Misc.2d 277. 

Vt.—Pezzano v. Bonneau, 329 A.2d 659, 133 Vt. 88. 

1. Tex,—Carter v. Barclay, Qv.App., 476 S.W.2d 909. 
Attorney fees add expenses of litigation and 
time Io8t in liidgation and rectification of 
vrrong 

Idaho—Cox v. Stolworthy, 496 P.7d 94 Idaho 
683—JoUey v. Puregro Co., 496 f.Td 9^, 9^ Idaho 
702. , , . . 

3. Conn.—Triangle %eet Metal Wotis, Inc. v. Sils^, 
222 A,2d, 220, 1f6. ' 

Lanew v. Carlson, h4 A,2d 36i; '32 fconn.Sup. 
163. 

D.C.—Afro-American Pub.^ &>. v. Jaffe, C.A., 366 F.2d 
649,/125 U.S.App.D.C. 70. 
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6. Fla.—Keyes Co. v. Sens, App,, 382 So.2d' 1273. 
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6.5. Md.—Embrey v. Holly, 442 A.2d 966. 293 Md. 
128 disapproving Nance v. Gall, 187 Md. 656, 51 
A.2d 535 (1946). 

Mo.—State ex rel. Hall v. Cook, 400 S.W.2d 39. 

Fordyce v. Montgomery, App., 424 S.W.ld 746. 

Nev.—Hotel Riviera, Inc. v. Short, 396 P.2d 855, 80 
Nev. 505, 20 A.L.R.3d 648. 

§ 126(2). -Financial and Social 

Condition or Standing 
of Parties 

8, Cal.—Delos v. Farmers Ins. Group, Inc., 155 CJal. 
Rptr. 843, 93 C.A.3d 642. 

Fla.—Tallahassee Democrat, Inc, v. Poque, App., 280 
So.2d 512. 

Ind.—Jos. Schlitz Brewing Co. v. Ontral Beverage Co., 
Inc., 359 N.E.2d 566, 172 Ind.App. 81. 

Kan,—Ayers v. Christiansen, 564 P.2d 458, 222 Kan. 
225. 

Mo.—Beggs V. Universal C.l.T. Credit Corp., 409 
S.W.2d 719, 35 A.L.R.3d 1007. 

N.D.—Dahlen v. Landis, 314 N.W,2d 63. 

Or.—State ex rel. Thesman v. Dooley, 526 P.2d 563, 
270 Or. 37. 

S.C.—Reid v. Kelly, 262 S,.E.2d 24. 274 S.C. 171. 

Utah—Terry v, Zions Co-op. Mercantile Institution, 605 
■ P.2d 314, on reh. 617 P.2d 700. 

W.Va.—Leach v. Biscayne Oil and Gas Co., Inc., 289 
S.E.2d 197. 

§ 126(3).-Defendant 

10. U.S.—E. C. Ernst, Inc. v. Manhattan Const. Co. 
of Texas, C.A.Ala., 551 F,2d 1026, reh. in part. gr. 
in part 559 F.2d 268, cert. den. 98 S.Ct. 1246, 434 
U.S. 1067, 55 LEd.2d 769. 

Ky.—Hensley’ v. Paul Miller Ford, Inc., 508 S.W.2d 
759. 

N.Y.-CJ.S. cited in Rupert v. Sellers, 368 N.Y.S.2d 
904. 910, 48 A.D.2d 265. 

In Georgia 

(3) Code provision held valid. 

Ga.—Wilson v. McLendon, 166 S,E.2d 345, 225 Ga, 
119. 

11. U.S.-Seifert v. Solem, C.A.Wis., 387 F.2d 925- 
Sperry Rand Corp. v. A-T-0, Inc., C.A.Va., 447 
F.2d 1387, cert, den, 92 S.Ct. 1292, 405 U.S. 1017, 
31 L.Ed.2d 479, C.A., reh. den. 459 F.2d 19, cert, 
den. 93 S.Ct. 117, 119, 409 U.S. 892, 34 L,Ed.2d 
150-Clark v. Bunker, 453 F.2d 1006. 

Herman v, Hess Oil Virgin Islands Corp., D.C, 
Virgin Islands, 379 F.Supp. 1268, affd., CA., 524 
F.2d 767. 

Ariz.—Dodge City Motors, Inc. v. Rogers, 490 P.2d 
853, 16 Ariz.App. 24. 

Cal.—Horn v. Guaranty Chevrolet Motors, 75 Cal.Rptr. 
871, 270 C.A.2d 477—MacDonald v. Joslyn, 79 
Cal.Rptr. 707, 275 C.A.2d 282, 35 A.L.R.3d 641- 
Wetherbee v. United Ins. Co. of America, 95 Cal. 
Rptr. 678, 18 C.A.3d 266. 

Ind.—Schlitz Brewing Co. v. Central Beverage Co., Inc., 
359 N.E,2d 566, 172 Ind.App. 81. 

Iowa—C.J.S, cited in Hall v. Montgomery Ward & Co., 
Iowa, 252 N.W.2d 421, 424. 

Kan.—Henderson v. Hassur, 594 P.2d 650, 225 Kan. 
678. 

La.—Adams v. Ross, App., 300 So.2d 192. 

Md.—Carl M. Freeman Associates, |nc. v. Murray, 306 
A,2d 548, 18 Md.Ai^. 419. 
hliss.-CdUim v. Biack, 380 So.2d 241. 

Mo,-Peak v, W. t Omt Co., App,, 386 S.W.2d 
685—Pisha y. Sears Roebuck & Co., App., 496 
S.W,W 280.' 

Nev.—Southeim Pac. Co, v. Watkins, 435 P.2d 498, 83 
Nev. 471, ' ' 

S.C—Hicks v. Herring^ 144 S,)E.2d 151, 246 S;C. 429. 

Wis.-CJf,S. cited fit Jones v! Fighjw, 1^6 N.W.2d 175, 
181, 42 Wis.2d 209-DaHon v. Metster, 18? 
^ l^.W.2d 494,52 Wis,2d cert. den. ^92 S.^. 947, 

405 U,S. 9H SO t,‘^2di810-AnelIo v. Saviguldl 
App., 342 N.W*2d'440,tU6 Wi».2dM6. - 
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Absolute limits of award dependent on other 
criteria 

Idaho—Cox v. Stolworthy, 496 P 2d 682, 94 Idaho 683. 
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12, Anz—Acheson v, Shafter, 490 P.2d 832, 107 
Ariz 576—Southern Pac. Transp Co, v Lueck, 
535 P.2d 599, 111 Ariz. 560, decision after remand 
540 P.2d 1258, 112 Anz. 277, cert. den. 96 S.Ct 
1510, 425 U.S. 913, 47 L.Ed.2d 763 

Thoresen v Superior Court In and For Mancopa 
County, 461 P.2d 706, II AnzApp. 62 
Cal —Doak v. Superior Court for Los Angeles County, 
65 CalRptr 193, 257 C.A2d 825. 27 A.L.R.3d 
1362—Ferraro v Pacific Finance Corp, 87 Cal. 
Rptr. 226, 8 C A.3d 339—People v Supenor Court 
In and For Solano County, 111 Cal.Rptr. 14, 35 
CA3d 710—Rcemer v Retail Credit Co, 119 
CalRptr. 82, 44 C A.3d 926 
Fla—Fisher v City of Miami, 172 So 2d 455 

Spencer Ladd’s, Inc. v Lehman, App., 167 So.2d 
731, affd m part and revd in part on oth grds„ 
Sup., 182 So.2d 402, app. after remand 185 So.2d 
198—Lewis v Moody, App., 195 So 2d 260—Men¬ 
doza V. Farrell, App, 199 So.2d 750—Richards Co 
V. Harnson, App., 262 So.2d 258 
m.-Moore v Jewel Tea Co, 253 NE.2d 636, 116 
Ill App.2d 109, affd.. 263 N.E 2d 103, 46 Ill 2d 288. 
Miss—Allen v. Ritter, 235 So.2d 253. 

Mo.—Thomas v Durham Motors, Inc., App, 389 
S.W 2d 412. 

N M.—C.J.S, cited in Aragon v. General Elec. Credit 
Corp., App., 557 P 2d 572, 575, 89 N M. 723, cert 
den. 558 P2d 619, 90 N.M. 7 
N.C—Harvel’s, Inc v Eggleston, 150 S.E.2d 786, 268 
N.C 388. 

Financial resources 

Wis.—Jones v Fisher. 166 N W.2d 175, 42 Wis 2d 209 

Punitive damages issue may not be interjected 
for sole purpose of receiving net worth 
evidence 

Anz.—Hunter Contracting Co. v, Banner Contracting 
Co., 492 P.2d 735, 16 Ariz.App. 239 

Financial statement 

Fla.-—Tallahassee Democrat, Inc. v Poque, App, 280 
So.2d 512 

N y.—Rupert V. Sellers. 368 N.Y.S.2d 904, 48 A D.2d 
265. 

Reasons for rule 

(3) Aid jury in determining size of award needed to 
punish and deter defendant 

N.y —Chilvers v. New York Magazine Co,, Inc,, 453 
N.y.S.2d 153, U4Misc.2d 996. 

12,5. Fla—Aaron v Rinaldi, App, 296 So 2d 632, 
approved, Sup.. 314 So.2d 762, 79 A.LR.3d 1132 

12 , 10 . Fla.—Rinaldi v Aaron, 314 So.2d 762, 79 
ALR2d 1132. 

Kan.-Carrick v McFadden, 533 P 2d 1249, 216 Kan. 
683, 91 ALR3d 708. 

Wis—Fahrenberg v Tengel, 291 N.W2d 516, 96 

Wis.2d 211. 

13, Cal—Bertero v National General Corp., U8 Cal 
Rptr. 184, 529 P2d 608, 13 C.3d 43, 65 A.LR.3d 
878 

Mo —State ex rel. Kubatzky v Holt, App., 483 S W 2d 
799 

Thus in the absence of evidence of a 
defendant’s wealth or financial condi¬ 
tion, an award of punitive damages 
cannot be sustained.’^-^*^ 

13,10, Wyo.—Add v. Parkhurst, 681 P 2d 886 modi¬ 
fying Searf, v, Summit, Int., 616 P.2d 765. 

14, Wn* —Audio V, Savignac, App., 342 N W.2d 440, 
116 WK.7cl 246 
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17. N Y.—C.J.S. cited in James D, Vollertsen As.soc. 
V. John T, Nothnagle, 369 N Y.S2d 267, 268, 48 
A.D.2d 1007. 

17.5, Colo—Leidholt v. Distnet Court In and For 
City and County of Denver, 619 P.2d 768. 

20. Ark.— Life & Cas Ins. Co. of Tenn. v Padgett, 
407 S.W.2d 728, 241 Ark. 353. 

Mo—State ex rel Hall v. Cook, 400 S.W.2d 39 

Mo.—Thomas v. Durham Motors, Inc., App, 389 
S.W.2d 412. 

21, U.S.—Ford Motor Credit Co. v Hill, DC Mo., 
245 F.Supp. 796 

23. In Florida 

(1) Fla —Lehman v. Spencer Ladd’s, Inc., 182 So.2d 

402, appeal after remand 185 So.2d 198. 

Spencer Ladd’s, Inc. v Lehman, App., 167 So.2d 
731, affd. in part and revd in part on oth grds.. 
Sup, 182 Sold 402, app after lemand 185 Sold 
198 

27. Mo.—C.J.S. cited in State ex rel Hall v. Cook, 
400 SW.2d 39. 41. 

Different amounts 

Mo —State ex rel Kubatzky v Holt, App., 483 S W 2d 
799. 
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30. Mo.—C.J.S. cited in Dean v. Young, 396 S.W 2d 
549, 559. 

§ 126(4). —--Plaintiff 

31. Mo.—Wisner v. SS Kresge Co., App., 465 
S W 2d 666. 

32. Ky.—Hensley v. Paul Miller Ford. Inc., 508 
SW.2d 759 

§ 127. Mitigation 

36, Iowa—C.J.S. cited in Pogge v. Fullerton Lumber 
Co., 277 N.W.ld 916, 921. 

N Y.—C.J.S. cited in Rupert v. Sellers, 368 N.Y S.2d 
904, 912, 48 A.D.2d 265. 

Wis.—C.J.S. cited in Herrmeyer v. Kleeman, 251 
N.W.2d 445, 448, 76 Wis.ld 410. 

40. S.D.—C.J.S. cited in Hannahs v. Noah, 158 
N.W.2d 678, 683, 83 S,D, 296. 
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45. Fla.—Rinaldi v. Aaron, 314 So.2d 762, 79 A-L. 
R.3d 1132 

La.—Territo v. Landry, App., 313 So.2d 309. 

§ 128. Nature, Validity, and Con¬ 
struction of Statutes 

48. States’ board authority in cases of illegal 
conduct 

U.S.—Lindsey v, Normet, Or., 92 S.Ct. 862, 405 U.S. 
56, 31 L.Ed.2d 36. 

49.5. Recovery not permitted 

(1) Tex.—Beeman v. Worrell, Ov.App., 612 S.W.2d 

953 
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49.15. N.H—C.J,S. cited in LaBarre v. Daneault, 
461 A 2d 89, 91, 123 N.H. 267. 

S3. Ark.—Sanders v. Keenan, 426 S.W.2d 399, 244 
Ark. 585. 

55. Ark,—Sanders v Keenan, 426 S.W.2d 399, 244 
Ark 585. 

Not more strictly construed than criminal stat¬ 
ute 

U.S.—Zenith Radio Corp. v, Matsushita Elec Indus. 
Co., Ltd,, DC Pa., 402 FSupp. 251 
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§ 130 . — Allegation of Damages 

in General 

page 1174 

57. Cal,—Deboe v. Horn, 94 Cal.Rptr 77, 16 C.A.3d 
221 

Pleading held sufficient 

Ga.—F H. Ross & Co v. White, 161 S.E.2d 857, 224 
Ga. 324 

Mich,—Fnshett v. State Farm Mut Auto. Ins. Co, 143 
N W 2d 612, 3 Mich.App 688. 

Tex.—Cowden Cab Co. v Thomas, Civ.App, 425 
S.W 2d 886, err ref. no rev err. 

Allegations of fraud stricken 
Nev.—Rush v Nevada Indus. Commission, 580 P.2d 
952, 94 Nev. 403. 

58. Cal—Gautier v. Genera] Tel. Co., 44 Cal.Rptr. 
404, 234 C.A.2d 302—Lortz v Connell, 78 Cal. 
Rptr 6. 273 C.A.2d 286. 

Allegations held sufficient 

Ky.—Van Hoose v. Daniel, 418 S.W 2d 754. 

Allegations held insufficient 

(1) N Y.—McKee-Berger-Mansueto, Inc. v. Feder- 
man, 283 N.Y.S.2d 909, 28 A D 2d 989—Trans-State 
Hay & Feed Corp. v Faberge, Inc, 344 N.Y.S.2d 730, 

42 A.D.2d 535, affd. 319 NE.2d 201, 35 N.Y.2d 669, 
360 N Y.S.2d 886. 
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61. Wyo.—C.J.S. cited in White v. Fisher, 689 P 2d 
102, 105, 

62. Tex —Farris v. Kohlmeyer & Co., Civ.App., 476 
S W.2d 432. 

Wyo.—C.J.S. cited in White v. Fisher, 689 P.Zd 102, 
105. 

Measure of damages 

(1) N.Y.—Daukas v Shearson, Hammill & Co., 270 
N.Y S 2d 760, 26 A.D.2d 526. 

Tex—Texas Tool Traders, Inc v. Mosley Machinery 
Co, Civ App., 422 S.W.2d 229—Aetna Cas. & Sur, 

Co. v. Clark, Civ.App., 427 S.W.2d 649. 

(5) Other statements. 

Ga—DeKalb County v. Georgia Paperstock Co., 174 
S.E2d 884, 226 Ga. 369. 

R.I.—Cmnci v. Troiano, 205 A.2d 574, 99 R.I. 45. 

Allegations insufficient 

Pa.—Hubert v. Cole, 65 LacLJur. 217, 218—B.G Coon 
Const. Co. V. Schuylkill Haven, Borough of, 61 
Sch L R. 3. 

Severe and disabling ipluries 
Ala.—Page v. Camper City and Mobile Home Sales, 297 
So.2d 810, 292 Ala. 562. 
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67. U.S.—Decker v. Fillis, D.C.Utah, 306 F.Supp. 
613. 

70. Or.—State, By and Through State Land Bd. v. 
Corvallis Sand & Gravel Co. 526 P.2d 469, IS 
Or.App. 524, mod. on oth. grds. 536 P,2d 517, 272 
Or. 545, op. clarified, reh, den. 538 P.2d 70, 272 
Or. 545, vac. on oth. grds. 97 S.Ct. 582, 429 U.S. 
363, 50 I.Ed.2d 550, on remand 582 P.2d 1352, 
283 Or. 147. 
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73. N.Y.—Douglas v, Latona, 306 N.Y.S.2d 992, 61 
Misc.2d 859. 

Waiver 

Tex.—Fish v Ovalle, Civ.App., 512 S.W 2d 718, err. 
ref, no rev. err, 

80, Cal.—Colvig V. RKO General, Inc., 42 Cal.Rptr. 
473, 232 C.A.2d 56. 

Specifying amount of unliquidated damages im¬ 
proper 

N.J.—Lipsit V. Leonard, 315 A.2d 25, 64 N.J. 276. 
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80.5. La.—Culps V. U.S. Fidelity & Guaranty Co.. 
App., 206 So.2d 570, 

81. Particular matters required to be itemized 

(1) Pa.—Jennings v. Fonvood, 13 Chest. 153. 
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81.5. Pa.—Adams v. Karpe, 25 Monroe L.R. 43. 
90. Cal.—Triodyne, Inc. v. Superior Court for Los 

Angeles County, 49 Cal.Rptr. 717, 240 C.A.2d 
536. 

N.J,—Lipsit V. Leonard, 315 A.2d 25. 64 N.J. 276. 
N.Y.—Cox V. Stretton, 352 N.Y.S.2d 834, 77 Misc.2d 
155. 

Pa.—Grosser v. Alan Auto. Sales, Inc., 17 Cumb. 77. 
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98. Allegatiou of nominal damage unnecessary 
under federal common law 
U.S.—Basista v. Weir, C.A.Pa.. 340 F.2d 74. 

§ 131.-General or Special 

Damages 

page 1183 

10. Ariz,—CJ.S. dted in Southern Arte. Sch. For 
Boys, Inc. v. Chery, App., 580 P.2d 738, 741, 119 
Ariz. 277. 

Mont.—CJ.S, dted in Purington v. Sound West, 566 
P.2d 795, 798, 173 Mont. 106. 

11.5. Cal.—United Farm Workers of America, AFL- 
CIO V. Superior Court for Kern County, 120 
Cal.Rptr. 904, 47 C.A.3d 334. 

12. Cal.—Colvig V. RKO General, Inc., 42 Cal.Rptr. 
473. 232 CA..2d 56—Myers v. Stephens, 43 Cal. 
Rptr. 420, 233 C.A.2d 104. 

Ga.—Bibb Transit Co. v. Early, 150 S.E2d 158, 113 
Ga.App. 871. 

N.Y.—Arett Sales Corp, v. Island Garden Center 
Queens, Inc., 267 N.Y.S.2d 623, 25 A.D.2d 546. 
Pa.—Pillsbury v. McNabb, 37 D. & C2d 283, 31 
Leh.LJ. 260. 

S.C—Kline Iron & Steel Co. v. Superior Trucking Co„ 
Inc,. 201 S.E.2d 388, 261 S.C. 542. 

Reasons for rule 

(1) Ala.—Crommelin y. Montgomery Independent 
Telecastcrs, Inc., 194 So.2d 548, 280 Ala. 391. 
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13. Cal—Colvig V. RKO General, Inc., 42 Cal.Rptr. 
473, 232 C.A.2d 56. 
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18. Cal.—Colvig V. RKO General, Inc., 42 CaI.Rptr. 
473, 232 C.A.2d 56. 

21, U.S.—Jetco Electronic Industries v. Gardiner, 
D.C.Tcx., 325 F.Supp. 80—Johnson v. American 
Mut. Liability Ins. Co., D.CMo., 335 F.Supp, 390. 
Cal.—Colvig V. RKO Goieral, Inc., 42 Cal.Rptr. 473, 
232 C.A.2d 56—Diodes, Inc. v. Franzen, 67 Cal. 
Rptr. 19. 260 C.A.2d 244. 

Colo.—Cox V. Johnston, App., 484 P.2d il6^Rodri- 
guez V. Denver & R.G.W.R. Co., 512 P.2d 652, 32 
Colo.App. 378. 

Fla-—Hutchison v. Tompkins, 259 So.2d 129. 

Bialkowicz v. Pan Am. Condominium No. 3, 
Inc., App., 215 So.2d 76l 

N.Y,—Friendly Babylon Corp. v. Locust at Ralph 
Corp., 254 N.y.S.2d 250, 44 Misc.2d 563. 

Gkl.—^Home>Stake Production Co. v. Minnis, 443 P.2d 
91. 

»a.—Clifford Realty Corp. v, Fedcle, 28 Beaver 14— 
Dagit v. Radnor Convalescent Sc. Nursing Home, 
Inc., 53 DelCo. 312. 

t.C.—Kline Iron & Steel Co. v. Superior Trucking Co., 
Ino., 201 S.E.2d'388, 261 S.C 542. 

Jtah—Cohn v. J. C. Penney Co., Inc., 537 P.2d 306— 
Prince v. Peterson, 538 P.2d 1325. 


Reasons for rule 

(l) Mo.—CJ,S. cited in Condos v. Associated Trans¬ 
ports, Inc., 453 S.W.2d 682, 690. 

(3) Ark.—Arkansas Louisiana Gas Co. v, McGau- 
ghey Bros., Inc., 468 S.W.2d 754, 250 Ark. 1083—Ar- 
kansas Power & Light Co. v. Jennings, 529 S.W.2d 866, 
258 Ark. 908. 

Cal.—Myers v. Stephens, 43 Cal.Rptr. 420, 233 C.A.2d 
104. 

Hawaii—EUis v. Crockett, 451 P.2d 814, 51 Haw. 45, 

86 . 

Special damages include 
(6) Cal.—T.E.D. Bearing Co. v. Walter E. Heller & 
Co., 112 Cal.Rptr. 910, 38 C.A.3d 59. 

Tex.—Weingartens, Inc. v. Price, Civ.App., 461 S.W.2d 
260, err. ref. no rev. err. 

Waiver 

(3) Evidence admitted without objection. 

Ariz.—Home Indem. Co. v. Bush, 513 P.2d 145, 20 
Ariz.App. 355. 

Count in code form 

Ala.—Crommelin v. Montgomery Independent Telecast¬ 
ers, Inc., 194 So.2d 548, 280 Ala, 391. 
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22. Tort actionable per se 

(1) Cause of action for intentional infliction of emo¬ 
tional distress need not allege special damages. 

N.Y.—Henaghan v. Dicuia, 469 N.Y.S.2d 446, 98 
A.D.2d 742—Long v. Beneficial Finance Co. of 
New York, 330 N.Y.S.2d 664, 39 A.D.2d 11. 

23. Prima facie tort; intentional harms 

(1) U.S,—Bay Oty-Abrahams Bros., Inc. v. Estee 
Lauder, Inc., D.C.N.Y., 375 F.Supp. 1206. 

Carnival Co, v. Metro-Goldwyn-Mayer, Inc., 258 
N.Y.S.2d 110, 23 A.D.2d 75. 

Firester v. Lipson, 270 N.Y-S.2d 844. 50 Misc.2d 
527—Friendly Babylon Corp. v. Locust at Ralph 
Corp., 254 N.Y.S.2d 250, 44 Misc.2d 563. 
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27.5. Ala.—Crommelin v. Montgomery Independent 
Teiecasters, Inc., 194 So.2d 548, 280 Ala. 391. 

31. Pleading held sufficient 

Colo.—McNeiU v. Allen, 534 P.2d 813, 35 Colo.App. 
317. 

N.Y.—Firester v. Lipson, 270 N.Y.S.2d 844, 30 Misc.2d 
527. 

Pleading held insufficient 
Cal.—Diodes, Inc. v. Franzen, 67 Cal.Rptr. 19, 260 
C,A.2d 244. 

32. Ala.—Crommelin v. Montgomery Independent 
' Telecasters, Inc., 194 So.2d 548, 280 Ala. 391. 
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34.5. Mo.—CJ^.S.' dted in Condos v. Associated 
Transports, Inc,, 453 S.W.2d 682, 690. 

36. U.S. — Continental Nut Co. v. Robert L. Berner 
Ca, C.A,I11., 342 F.2d 395, app. after remand 393 
F,2d 283, cert. den. 89 S.Q. 254,393 U.S. 923, 21 
L.Ed.2d 239. 

PlsL—dyrum v. Williams, App., 276 So.2d 836. 

Itemization 

(3) Other statemeftts. ' 

N.Y.—Von Ludwig v. Sdimno, 258 N.Y.S,2d 661, 23 
A.D-2d 789. 

Friendly Babylon Corp. v. Locust at Ralph 
Corp., 254 N.Y.S.2d 250, 44 Misc.2d 563. 

§ 133. ■—^ Exempli^ Damages 
pate im . 

49. Mich,—Caradonna v. Thorious, 169 K,W.2d 179, 
17 Mich.App. 41. 

Election not to demand punitive dgwmg ftg 
Ill.—Kubajak v. VerBrugge, 207 N,E.2d 344, 59 Ill. 
App.2d 344. 

50, Ga.—Louisville & N.R. Ca v. Young, 145 S.R2d 
700, U2Ga.A4)p^608. r 
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Ill.—Franks v. North Shore Farms, Inc., 253 N.E.2d 45, 
115 Ill.App.2d 57. 

51.5. S.C,—C.J.S. cited in Tucker v. Reynolds, 233 
S.E.2d 402, 404, 268 S.C. 330. 

52. N.Y.^Berkovits v. Hanley, 338 N.Y.S.2d 339, 40 
A.D.2d 921. 
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53. U.S.—CJ.S. quoted in Gorman v. Saf-T-Mate, 
Inc., D.C.Ind., 513 F.Supp. 1028, 1037. 

Nagel V. Prescott & Co., D.C.Ohio, 36 F.R.D. 
445. 

Fla.—Lehmann v. King’s, Inc., App., 181 So.2d 228. 

Md,—CJJS. cited in Vancherie v. Siperly, 221 A.2d 
356, 360, 243 Md. 366. 

Or.—McGill V. Huling Buick Co., 487 P.2d 656, 259 
Or. 413. 

Pleading held sufficient 

Cal.—Unruh v. Truck Ins. Exchange, 102 Cal.Rptr. 
815, 498 P.2d 1063, 7 C.3d 616. 

Ga.—Mr. Transmission, Inc. v. Thompson, 328 S.E.2d 
397, 173 Ga.App. 773. 

N.Y.—Chemo v. Bank of Babylon, 282 N,y.S.2d 114, 
54 Misc.2d 277, affd. 288 N.y.S.2d 862, 29 A.D.2d 
767—Kipsborough Realty Corp. v, Goldbetter, 367 
N.Y.S.2d 916, 81 Misc.2d 1054. 

Pleading held insufficient 

U.S.—Carter Elec. Co. v. Travelers Indem. Co., C.A. 

' Kan., 382 F.2d 567—Spires v. North Am. Accept¬ 
ance Corp., C.A.Ga., 383 F.2d 745, applying South 
Carolina law. 

Wis.—^Steiger v. Nowakowski, 227 N.W.2d 104, 67 
Wis.2d 355. 

56. U.S.—Guillen v. Kuykendall, C.A.Tex., 470 F.2d 
745. 

Cal.—Unruh v. Truck Ins. Exchange, 102 Cal.Rptr. 
815, 498 P.2d 1063, 7 C.3d 616. 

G, D. Scarle & Co. v. Superior Court for Sacra¬ 
mento County, 122 Cal.Rptr. 218, 49 C.A.3d 22. 

Fla.—Moore v. Southern Bell Tel & Tel. Co., App., 176 
So.2d 558—Rice v. adnent, App., 184 So.2d 678. 

Mont.—Spackman v. Ralph M. Parsons Co., 414 P.2d 
918, 147 Mont. 500. 

N.C.—CJ.S. dted in Cook v. Lanier, 147 S.E.2d 910, 
267 N.C 166. 

Tex.—Scurlock Oil Co. v, Joffrion, Civ.App., 390 
S.W.2d 526. 

Allegations insufficient 

(4) Other allegations. 

Fla.—Country Club of Miami Corp. v, McDaniel App,, 
310 So.2d 436. 

Ill—Herman v. Prudence Mut. Cas. Co., 244 N,E2d' 
809. 41 Ill2d 468. 

Malice in fact 

Cal.—Gautier v. General Tel Co., 44 Cal.Rptr. 404, 
234 C.A.2d 302. 

page 1193 ' 

56.5. N.C-CJA dted tn Shugar v, OuiH, 277 
S,]^d 126, 130, 51 N.CApp. 466, mod, on oth. 
grds., 283 S,E2d 507, 304 N.C. 332. 

56.10. Tex.—Nipper v, U<-Haul Co. of San Antonio, 
Division of Amereo Markditi^ Co. of Sen Anto¬ 
nio, QvApp., 516 $.W.2d 467. 

57. U.S.—Carter fileo. Ca v. Travelers Indem. Co., 
C.A.Kan., 382 F.2d 567. 

N.Y.—Cooper v. Mallory, 273 N,Y.S.2d 853, 51 
Misc,2d749. 

§ 134. Statutory or 

, ^ 

65, Ni^.-HSecu^ Rose Oradiitg Co., Inc. 

, r f ; 0^ of Omaha, Comity, 205 N.W,24 

655, \90 12, 
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§ 135 , -Personal Injuries in 

General 

page 1195 

74.50. Probable adverse results and medical 
possibility thereof 

Ga.—Mull V Emory University, Inc., 150 S.E2d 276, 
114 Ga.App. 63. 

75. Purpose of allegations 

N.C —Thacker v. Ward, 140 S.E.2d 23, 263 N.C. 594, 
cert. den. 86 S.Ct 134, 382 US. 865, 15 L.Ed.2d 
104, reh den 86 S.Ct. 319, 382 U.S. 934, 15 
L.Ed 2d 347. 

Amount of loss stated secondary 
NY.—Douglas v Latona, 306 N.YS.ld 992, 61 
Misc 2d 859. 

76. NC—C.J.S. cited in Thacker v „Ward, 140 
S E 2d 23, 28, 263 N.C 594, cert den 86 S Ct 
134, 382 US 865, 15 LEd2d 104, reh. den. 86 
set 319, 382 U.S. 934, 15 L Ed 2d 347 

Effect of bill of particulars 

(2) Other statements 

N.Y —Jones v National Biscuit Co , 289 N Y.S.2d 588, 
29 A.D 2d 1033 

Corrective procedures 

Okl—Gustin V. Meadows, App , 521 P2d 429. 

page 1196 

77. N.C—C.J.S. cited in Thacker v Ward, 140 
S.E.2d 23, 28, 263 N C. 594, cert den 86 S.Ct. 
134, 382 US 865, 15 LEd2d 104, reh. den 86 
S.Ct 319, 382 U.S. 934, 15 L Ed.2d 347. 

Alternate allegations 

Or.—Russell v. Mount Hood R R Co, 517 P.2d 276, 
267 Or. 335. 

page 1198 

79. Okl—Gustm v. Meadows. App., 521 P2d 429 

page 1199 

79.10. Allegations held insufficient 

Pa.—Rowland v. Sidder, 55 Luz L Reg. 239. 

80, Cal —Deboe v Horn, 94 Cal Rptr. 77, 16 C A 3d 
221 . 

page 1201 

90. N.Y.—Roth V. Hudson Transit Lines, Inc,, 340 
N.Y.S.2d 224, 72 Misc.2d 999. 

92. Md—Barrett v Charlson, 305 A 2d 166, 18 Md. 
App. 80 

Better practice 

N.C.—Thacker v Ward, 140 S.E2d 23, 263 N.C. 594, 
cert. den. 86 S.Q. 134, 382 U.S. 865, 15 LEd.2d 
104, reh. den. 86 S.Ct. 319, 382 U.S. 934, 15 
L Ed 2d 347. 

page 1202 

93. Pa —Ziegenfus v Reed, 62 Sch.L.R. 7 

Fain and mental anguish 

NC—Thacker v Ward, 140 S.E2d 23. 263 N.C. 594, 
cert, den 86 S Ct. 134, 382 US. 865, 15 L Ed,2d 
104, reh den 86 S.Ct. 319, 382 U.S 934, 15 
L.Ed 2d 347- 

Mental pain and suffering may prop¬ 
erly be pleaded as an element of dam- 
ages.*^^ ^ 

95.5. Ga.—Mull V Emory University, Inc,, 150 
S.E.2d 276, 114 Ga App. 63 
96, Cal,—Mobaldi v Board of Regents of University 
of California, 127 Cal.Rptr 720, 55 CA .3d 573. 

3.10. Wis.—Ver Hagen v. Gibbons, 177 N,W,2d 83, 
47 Wis.2d 220. 

Negligent infliction of emotional distress 
Fla.—Truesdell v. Proctor, App. 1 Dist., 443 So.2d 107, 
review den. 453 So.2d 1365. 
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3.15. U.S.—Whitobsky v. Ford Motor Co., C.A La, 
409 F 2d 487 

Va—Hughes v Moore. 197 S.E.2d 214, 214 Va 27. 

4. Fla —Fletcher v Florida Pub Co., App /"i 19 So 2d 

100, quashed on oth grds. 340 So.2d 914, cert 
den. 97 S.Ct. 2634,431 U.S 930, 530 L Ed,2d 245. 

Allegations held sufficient 
Cal.—Alcorn v. Anbro Engineering, Inc., 86 Cal.Rptr 
88, 468 P 2d 216, 2 C 3d 493. 

Mich—Fnshett v State Mut Auto Ins. Co, 143 
N.W 2d 612, 3 Mich.App. 688. 

Mo.—Warrem v. Parrish, 436 S W.2d 670 
Allegations held insufficient 
Anz. — Cluff V. Farmers Ins. Exchange, 460 P.2d 666, 
10 Ariz.App 560, 39 A.LR3d 731 

5. Allegations held sufficient 

(1) Ga.—Beavers v. Johnson. 145 S.E2d 776, 112 
Ga App 677. 

page 1204 

7. Pa —Rowland v Sidder, 55 Luz.L.Reg. 239. 
page 1206 

18. Traumatic neurosis 

NC—Thacker v Ward, 140 SE.2d 23, 263 NC 594, 
cert, den 86 SCt 134, 382 US 865, 15 L.Ed 2d 
104, reh den. 86 S.Ct. 319, 382 US 934, 15 
LEd.2d 347. 

19. Cal—Dillon v Legg, 69 Cal Rptr 72, 441 P.2d 
912, 68 C 2d 728, 29 A L R 3d 1336 

20. Specific allegation necessary 

(2) Other matters. 

Tenn—Medlin v Allied Inv Co„ 398 S.W 2d 270, 217 
Tenn 469. 

§ 136. -Loss of Time or Earn¬ 

ings 

page 1207 

34,50. Waiver held shown 

(1) Wash—^Bombardi v. Pochel’s Appliance & TV 
Co., 515 P 2d 540, 9 Wash.App. 797, op. mod. on oth. 
grds. 518 P.2d 202, 10 Wash.App. 243. 

36. Ariz.—Mandclbaum v. Knutson, 462 P 2d 841, 11 
Ariz.App. 148. 

Neb.—Siciunas v. Checker Cab Co., Inc., 217 N.W.2d 
824, 191 Neb. 766. 

ND.—Spalding v. Loyland, 132 N.W 2d 914. 

Or.—Conachan v. Williams, 511 P,2d 392, 266 Or. 45. 

page 1210 

44.10. Allegation of contract of employment 
unnecessary 

Ga.—Dale v. City Plumbing & Heating Supply Co., 146 
S.E.2d 349, 112 GaApp. 723. 

§ 137. -Impairment of Earning 

Capacity 

49. Or—Conachan v. Williams, 511 P2d 392, 266 
Or. 45 

Allegations held insufficient 

(2) Cal.—Colvig v RKO General, Inc., 42 Cal.Rptr. 
473, 232 C A 2d 56 

page 1211 

49.10. Neb—Siciunas v Checker Cab Co., Inc., 217 
N.W 2d 824, 191 Neb. 766 

Or.—Porter v Headings, 527 P.2d 403, 270 Or 281 
S D.—Weidner v. Lineback, 140 N,W.2d 597, 82 S D. 8 
Utah—Cohn v. J C Penney Co, Inc., 537 P.2d 306 

page 1212 

53, Tenn.—Wilson v Cook Mfg. Co., 405 SW.2d 
584, 56 Tenn.App, 129 
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Page 1222 

page 1213 

59. Fla —Hartford Acc 8c Indem Co, v Myers 
App, 247 So.2d 83 

§ 138. -Loss of Profits 

63. Cal.—Myers v Stephens, 43 Cal Rptr 4.'''-, 231 
CA.2d 104. 

page 1214 

65. Cal.— Myen v. Stephens, 43 Cal.Rptr 4 .% . 233 
CA 2d 104 

Mo—Parsons Con.st. Co v Missouri Public Stvicc 
. Co.. 425 S W.2d 166 

§ 13 ^. -Expenses 

page 1215 

73. La.—Morein v G J. Deville Lumbei Co, App 
215 So 2d 208 

page 1217 

88. Ala—Foodtown Stores, Inc. v. Patterson, 213 
So.2d 211, 282 Ala. 477. 

Mo.— C.J.S, cited in Condos v Associated Transpan's, 
Inc., 453 S.W.2d 682, 690—Moore v. Parks, 458 
S.W 2d 344 

page 1218 

89. Mo—Moore v. Parks, 458 S.W.2d 344. 

91. Allegations held sufficient 

(3) Other allegations 

Ala—Foodtown Stores, Inc v. Patterson, 213 So.2d 
211, 282 Ala 477 

page 1219 

95. Miss.—Hardin’s Bakeries, inc. v. Kelly, 180 So 2d 
605, 254 Miss. 126. 

page 1220 

3.50. Gal —Townsend and Chegan Enterpnses v W. 

R Bean & Son, Inc , 159 S.E.2d 776, 117 Ga.App. 
109 

Complaint held sufficient 

Fla —Milohnich v. First Nat. Bank of Miami Springs, 
App,'224 So,2d 759. 

4. Colo.—Kunce v. Phillips, App , 489 P 2d 329. 

La —McGowan-Rigjiby Supply Inc. v. Charles Carter & 
Co., Inc., App,, 268 So 2d 716 

N.Y—Fairchild Camera & Instrument Corp. v Barletta, 

295 N.Y.S2d 75, 31 A,D.2d 534 

4.5. Cal.—Citizens Suburban Co. v. Rosemont Devel¬ 
opment Co., 53 Cal.Rptr 551, 244 C A2d 666— 
Jen-Mar Const- Co. v. Brown, 55 Cal.Rptr 832, 
247 CA.2d 564. 

§ 140. -Other Elements of Dam¬ 

age 

page 1221 

5.50. Injuries to wife 

(4) Other matters. 

Md—Nicholson v Blanchette, 210 A 2d 732, 239 Md 
168, 14 AL.R.3d 525, op. supp. 213 A.2d 71, 239 
Md. 168, 14 A.L.R3d 525 

Pa.—Donaldson v. Love, 25 Cambria 180. 

9. Tex.—Lone Star Gas Co. v. Mitchell, Civ.App, 407 

S.W.2d 543. 

10. Fla.—Southeastern Mobile Homes, Inc v. Transit 
Homes, Inc, App, 192 So 2d 53. 

10.5. Tex.—Laredo Hides Co,, Inc v H & H Meat 
Products Co Inc., Civ.App., 513 S.W.2d 210, err. 
ref. no rev. err, 

page 1222 

11. Tex—Gulf States Paint Co. v Komblee Co, 
Civ.App 390 S.W.2d 356, err. ref. no rev. err — 
Winandy Greenhouse Const., Inc. v Graham 
Wholesale Floral, Inc,, Cw App., 456 S.W.2d 470 
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Page 1222 

12. Sufficient of pleading 

(2) Other matters. 

Tex.—Gulf State Paint Co. v. Kornblee Co., Ctv.App., 
S.W.2cl 356, err. ref. no rev. err. 

§. 141. Plea or Answer 

page 1223 

15.10. Tex.—Brown v. Poff, Civ.App., 387 S.W.2d 
ton err. ref. no rev, err.. Sup., 392 S.W.2d 113. 

page 1224 

25.5. Conn.—Norwalk Door Closer Co. v. Eagle 
Lock & Screw Co,. 220 A.2d 263, 153 Conn. 681. 

N.C.—City of Kinston v. Suddreth, 146 S.E.2d 660, 266 
N.C 618. 

Tex.—Smith v. Waite, Civ.App,, 424 S.W,2d 691, err. 
ref. no rev. err. 

Contention waiTed 

Tex.—LoBue v. United Services Planning Ass’n, Civ. 
App., 467 S.W.2d 574, err. dism. 

32. Allegations held sufficient 
Ariz.—Bloch v. Bentfield, 403 P.2d 559, 1 Ariz.App. 
412. 

§ 142. -Matters in Mitigation 

33.5. N.C.—Girard Trust Bank v. Easton, 165 S.E2d 
252, 3 N.C.App. 414. 

page 1225 

3d, N.C.—Girard Trust Bank v, Easton, 165 S.E2d 
252, 3 N.C.App. 414. 

Tex,—Birge v. Toppers Menswear, Inc., Civ.App., 473 
S.W,2d 79 ciT, ref. no rev. err. 

In personal ipjiuy actions 
III—Hoffman v. Wilson, 208 N.E2d 607, 60 Ill.App.2d 
396. 

Or.—Zimmerman v. Ausland, 513 P.2d 1167, 266 Or. 
427, 62 A.L,R.3d 1. 

36.10, Iowa—CJJS, cited ia DeWaay v. Muhr, 160 
N.W.2d 454. 457. 

N.C.—Girard Trust Bank v. Easton, 165 S.E.2d 252, 3 
N.CApp. 414. 

37, Cal.—Efler v. Five Points Motors, 57 CaI.Rptr. 
516, 249 C.A2d'560. 

Colo.—Franklin v. Nolan, 472 P.2d 166, 28 Colo.App. 

229—Kunce v. Phillips, App,, 489 P.2d 329. 
Iowa—CJ,S. dted in DeWaay v, Muhr, 160 N.W.2d 
454, 457, 

Kan.—Kelty v. Best Cabs, Inc., 481 P.2d 980, 206 Kan. 
654. 

N.Y.—Loomis v. City of Binghamton, 350 N.Y.S.2d 
213, 43 A.D.2d 764, app. dism. 309 N.E2d 871, 34 
N.y.2d 537, 354 N.Y.S.2d 101. 

Or—Kirby v. Snow, 451 P.Jd 866. 252 Or, 592. 

Tex.—P. G. Lake, Inc. v. Sheffield, Civ.App., 438 
S,W.2d 952, err. ref. no rev. err. 

Wis.—Howard v. State Farm Mut. Auto. Liabdity Ins. 
Co.. 236 N,W.2d 643. 70 Wis.2d 985. 

Failure to mitigate or minimize damages 
<1) ni—Rozny v. Mamul, 250 N.E.2d 656, 43 Ill.Zd 
54, 35 A.L.R.3d 487. 

(8) However, it has also been held that failure to 
mitigate damages is not an affirmative defense which 
must be specially pleaded to admit evidence of such 
failure. 

Tex.—Moulton v. Alamo Ambulance Service. Inc., 414 
S.W.2d 444. 

(9) Other statements. 

Ark.—Kohlenberger, Inc. v. Tyson’s Foods, Inc., 510 
S.W.2d 555, 256 Ark. 584. 

Pleadings deemed amended 

Mo-—Nicklas v. Lincoln Liberty Life Ins. Co., App., 
518 S.W.2d 106. 


§ 143. Issues, Proof, and Variance 

page 1226 

40. D.C.—^Washington v. Cameron, C.A., 411 F.2d 
705, 133 U.S.App.D.C. 391. 

Tex.—Smith v. Safeway Stores, Inc., Civ.App., 433 
■ S.W.2d 217, ref. no rev. err. 

Vt.—Scrizzi v. Baraw, 248 A2d 725, 127 Vt 315. 
W.Va.—Ferguson v. R. E Ball & Co., 173 S.E.2d 83, 
153 W.Va. 882. 

Wyo.—Walton v. Atlantic Richfield Co., 501 P.2d 802. 

page 1227 

41. Ind.—Allied Engineering & Fabrication, Inc. v. 
Josam Mfg. Co.. 276 N.E.2d 911, 150 Ind.App. 
458. 

Neb.—Grass v. Valley Feed and Grain, 149 N.W.2d 
355, 181 Neb. 505. 

41.5. Cal.—Forte v. Nolfi, 102 CaI.Rptr. 455, 25 

C. A.3d 656—Jarchow v. Transamerica Title Ins. 
Co., 122 Cal.Rptr. 470, 48 C.A.3d 917. 

Kan.—Hess v. Jarboe, 443 P.2d 294, 201 Kan. 705. 
Mo.—State ex rel. Kubatzky v. Holt, App., 483 S.W.2d 
799. 

Tex.—Scurlock Oil Q). v. Joffrion, Civ.App., 390 
S.W.2d 526. 

Va.—Giant of Va., Inc. v. Pigg, 152 S.E.2d 271,207 Va. 
679. 

41.15. Pa.—^Thompson v. City of Philadelphia, 294 
A.2d 826, 222 Pa.Super. 417. 

41.20. U.S.—Reichert v. U.S., D.C.Cal., 51 F.R.D. 
500. 

page 1228 

41.30. Ky.—Moore v. Wheeler, 425 S.W.2d 541. 
41.35. Iowa—Nizzi v. Laverty Sprayers, Inc., 143 
N.W.2d 312,259 Iowa 112—Vawter v. McKjssick. 
159 N.W.2d 538—DeWaay v. Muhr, 160 N.W.2d 
454. 

Or.—Kirby v. Snow, 451 P.2d 866, 252 Or. 592. 

Tex.—Merrill v. Tropoli, av.App., 414 S.W.2d 474—P. 
G. Lake, Inc. v. Sheffield, Ov.A^p., 438 S.W.2d 
952, err. ref. no rev. err. 

42. U.S.—Joiner Systems, Inc. v. AVM Corp., Inc., 
CA.N.J., 517 F.2d 45, 

Conn.—Ruda v. McKinstry, 294 A.2d 318, 318, 162 
Conn. 268. 

42.5. Ill.—Dunn v. Hoefer, 284 N.E2d 1, 5 111. 
ApplSd 793. 

Me.—Cushman v. Perkins. 245 A.2d 846. 

Tex.—Southern Pa. Transp. Co. v. Allen, Civ,App., 525 
S.W.2d 300. 

42.10. Idaho—Prudential Federal Sav. & Loan Ass’n 
V. Johnson, 476 P.2d 786, 93 Idaho 850. 

Ohio—Johnson v. Knipp, 304 N.E2d 914, 36 Ohio 
App.2d 218. 

General prayer for punitiye damages sufficient 
Ariz.—Tamoff V. Jones. 497 P.2d 60, 17 Ariz.App. 240. 
4230. Eyidence or issues properly in case 
(3) Other matters. 

Tex.—P. T. Whitlock Gas & Oil, Inc. v. Brooks, Civ. 
App., 396 S.W.2d 922. 

page 1229 

4235. D.C.—Rose y. Hakim, D.C., 345 F.Supp. 
1300, op. before remand 335 F.Supp. 1221, affd. in 
part, remd. in part 501 F.2d 806, 163 U.EApp. 

D. C 246. 

Iowa—DeWaay v. Muhr, 160 N.W.2d 454. 

Tex.—Alamo Ambulance Service, Inc. v. Moulton, Civ. 
App., 402 S.W.2d 200, affd., Sup., 414 S.W.2d 
44^Taylor v. Gentry, Civ.App., 494 S.W.2d 243. 

Dismissal of pleMing is proper 
where no proof of damages in support 
thereof is produced/^'^ 
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42.56. Dismissal of counterclaim held proper 

N.J.—Ellsworth Dobbs, Inc. v. Johnson, 223 A.2d 199, 
92 N.J.Super. 271, revd. on oth. grds. 236 A.2d 
843, 50 N.J. 528, 30 A.L.R.3d 1370. 

page 1230 

43. Ariz.—Eaton Fruit Co. v. California Spray-Chem¬ 
ical Corp., 445 P.2d 437, 103 Ariz. 461. 

Mo.—Coonis v. Rogers, 429 S.W.2d 709. 

44. Cal.—Carlotto Ltd. v. Ventura County, 121 CaL 
Rptr. 171, 47 CA.3d 931. 

page 1231 

45. Ga.—Bennett v. Associated Food Stores, Inc,, 165 
S.E.2d 581, 118 Ga.App. 711. 

La.—Piediscalzo v. Deutsch, App., 200 So.2d 114. 

N.Y.—McKain v. Elevator Maintenance of Buffalo, 
Inc., 281 N.Y.S.2d 538, 28 A.D.2d 817. 

Award held supported by pleading 

Ga.—Leonard v. Kirkpatrick, 163 S.E.2d 340, 118 Ga. 
App. 277. 

Breach of contract 

(3) Other matters. 

Tex,—C & H Transp. Co. v. Wright, Civ.App., 396 
S.W.2d 443, err. ref. no rev. err.—Griffin v. Holi¬ 
day Inns of America, Civ.App,, 452 S.W.2d 517— 
Farris v. Smith Erectors, Inc., Civ.App., 516 
S.W.2d 281. 

46. La.—Saulter v. Cousin, App,, 294 So.2d 251. 

page 1232 

46.5. La.—Cheatham v. Lee, App., 277 So.2d 513, 
writ den., Sup., 279 So.2d 696—Kennedy v. Trav¬ 
elers Ins, Co., App., 277 So.2d 692. 

48. N.Y.—MeSweeney v. Levin, 279 N.Y.S.2d 39, 27 
A.D.2d 916—Hutchinson v. Sirotto, 284 N.Y.S.2d 
610, 28 A.D.2d 1138. 

Tex.—Weingartens, Inc. v. Price, Civ,App., 461 S.W.2(i 
260, err. ref. no rev. err. 

Aggrayated injury 

(3) Other matters. 

Mo.—Rogers v. Spain, App., 388 S.W.2d 518. 

page 1233 

50. Tex.—Weingartens, Inc, v. Price, Civ.App,, 461 
S.W.2d 260, err. ref. no rev. err. 

page 1234 

52.5. U-S—MOcski v. Long Island R. Co., C.A.N.Y.. 
499 F.2d 1169. 

Md.—Nicholson v. Blanchette, 210 A.2d 732, 239 Md. 
168, 14 A.L.R,3d 525. op. supp. 213 A.2d 71, 239 
Md. 168, 14 A.L.R.3d 525. 

Or.—Fcmmtc v. August, 432 P.2d 167, 248 Or. l6. 
Ameudmeiit tcA conform to proof 
(3) Other matters. 

Colo.—Welbom v. Sullivant, 445 P.2d 215, 167 Colo. 
35. 

Ga.—Hodges v. Youmans, 200 S.E.2d 157, 129 GaAnp, 
481. 

52.10. Conn*—Gordon v. Indusco Mahagenient 
Corp., 320 A.2d 811. 164 Conn. 262. 

Eyidence held admissible under pleadlug 

Iowa—Barnard v. Cedar Raiuds City Cab Coi 133 
N.W.2d 884, 257 Iowa 734. 

53, Mo.—Paraoaii Coast. Co. v. Mhavmri Publld Ser¬ 
vice Cft* 425 S.W.24 166—MJoofto ParkA,4!^ 

S.W,2d 344. 

S.D.—Dave Gustafton A Co. v. Sute, 156 N.W.2d l1j3, 
83 S.D. 16a 

Tex.—Greyhound Ipc. v, Duhoit, Civ,App., 434 

S.W.2d 406. 

54. toss of senice of wift 

(2> Other matters. ' ^ ' 

Tex,—Schwab v. Stewait, CJvApp., 387 S.1^i^.2d 939, 
err. ref. no rev. 390 ^.Wi2d ^ 

Loss of eamitigS' ^ f'’ ‘ 

N.D.-Spal^ V, Lowland, 182 K.9f.2d 914. ’ 
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57. Prejudice must be proved 

Wis-Zelof V. Capital City Transfer, Inc, 139 N W,2d 
1, ?,9 Wis.2d 384 

57,5. Fla -Golf & Racquet Club of Palm Beach, Inc 
V Campbell-Dickey Advertising, Inc, App, 259 
So 2d 192 

Ohio-Inglis V. American Motors Corp, 209 NE.2d 
583,3 Ohio St.2d 132 

page 1235 

Evidence admissible under pleading 

(5) Other statements. 

Mo.~Langdon v Koch, App, 435 SW.2d 730 

page 1237 

51. Idaho—Bratton v Slininger, 460 P2d 383, 93 
Idaho 248 

lowa-Stauter v Walnut Grove Products, 188 N W 2d 
305 

51.10, Cal.-Erler v Five Points Motors, 57 Ca! 
Rptr 516,249 C A 2d 560 

Neb-Sky Harbor Air Service, Inc v, Lang, 231 
NW2d 704,194 Neb 428 

51.52. Neb -George Rose Sodding & Grading Co v 
City of Omaha, 193NW2d 556, 187 Neb 683, 
app after remand 205 NW 2d 655,190 Neb 12 

La-Brodhead v. Aetna Cas & Sur Co, 
App, 233 So 2d 619 

NC-Long V Thompson, 148 SE2d 127,267 NC 
310 

Tex-Clanahan Const Co v. Mills, Civ App, 426 
SW2d 265, err ref no rev err-Weingartens, 
Inc V Price, Civ App, 461S W 2d 260, err ref no 
rev, err 

61J. Ky.--Nolanv, Spears, 432 SW 2d 425 

Mo.-Condos v Associated Transports, Inc, App., 453 
SW2d 682 

Okl-Austin V King, 404 P2d 1009 

Or.-Martin v Hahn, 451 P2d 465, 252 Or 585 


page 1238 

6164, NJ.-Grassi v Pennsylvania R Co, 205 A 2d 
895,86 N J Super 48 

N Y “Flatow V. International Terminal Operating Co, 
289 RY.S2d 257, 29 AD 2d 952-Vispetto v. 
Bassak, 343 NY.S2d 988,41 A.D2d 958 
Izzi V, Dolgin, 315 NY.S.2d 1005, 64 Misc2d 
742, reinstated 347 N.YS2d 971, 42 AD,2d 966 

Ohio-Bauer v. Pullman Co., 239 N.E 2d 226,15 Ohio 
App 2d 69. 

Tenn.—Perma-Strate Co. v. Gemus, 430 S W 2d 665,58 
Tenn App. 325 

Injury to back or spine 

Mo.-AIfult!S V Bi-State Development Agency, App., 
439 SW.2d 206 

Miscarriage 

Ga-Lamer v. Lee, 143 S.E2d 487, 111 GaApp. 876 

Cervical injuries 

Minn-Baltus v von der Lippe, 196 N W 2d 922,293 
Minn 99 

61,66. Ga.-01iver v Strickland, 156 S,E 2d 557,116 
GaApp 150. 

61,68. Ky.-Louisville Water Co v Cook, 430 
S.W2d 322 

61.70, Wis-Helleckson v Loiselle, 155 N W.2d 45, 
37 Wis2d 423. 

61.72, Evidence held admissible under plead¬ 
ings 

Neb,-Springer v Smith, 153 NW2d 300, 182 Neb 
107 

Pa-Collins V Moog, 48 West 61 

Evidence held inadmissible under pleadings 

Fla -Bialkowicz v Pan Am Condominium No 3, Inc,, 
App, 215 So 2d 767 

62. U.S-Kelly V Fulkerson, DC Pa, 275 FSupp. 
134, affd,CA.394 F2d463 

Cal-Albrecht v Broughton, 85 Cal Rptr 659, 6 
C.A,3d 173 
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64. Counterclaim 

NC-Carolina Equipment A Parts Co v Aiuii'is, H-1 
SE.2d 252,265 NC 393, 

65. Pa.—Volpe V Atlantic Crushed Cole Co, 22(1 
A2d 393,208 Pa.Supcr 1! 

Items of damage 

(3) Other matters. 

Oa-Southern Ry Co v Giogaii, 148 8t2d 4tA it.t 
Ga.App 451 
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71. US.-Eastern Federa! Cotp v Avon En'bas.y 
Pictures Corp, D.C(i.i, C>1 RSupp 125.t 

Mich.-Phillips v Rolston, 137 N W 2d 158, 37b Mii'h 
264 

72. Fla -Roger Holler Chevr.ilet Co, v Am, App, 
314So.2d 633 

La-Leonard v Travelers Ins Co, App., 183 So 2.1 
447. 

Medical expenses 

(3) Future expenses recoveiable 
La-Cambnee v. Fern Supply Gi, Inc, App.. 285 

So 2d 863 

(4) Other statements. 

La—Momson v. New Orlfijis Country Club, Inc, 
App., 210 So 2d 538, wnl ref, 214 So 2d 164,262 
la, 843 

73. Ohio-Mikula v, Bahgii, 224 N E 2d 148,9 Ohio 
App,2d 250 

La-Southern Farm Bureau Cas Ins. Co v 
Burks, App, 183 So.2d 88 

NY.-Douglas v Latona, 306 N.YS2d 992, 61 
Misc.2d 859 

No prejudice to defendant 

Minn,-Young v, Hansen, 209 N W.2d 392,296 Minn, 
430 

73.10, Mo-Anberger v. Grant, App., 500 S.W,2d 
23. 
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